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ALASKA MINER'S ASSOCIATION 

RESOLUTION

WHEREAS, t h e  o r d e r l y  development o f  s t a t e  r e s o u r s e s  i s  be ing
u n n e c e s s a r i l y  d e layed  by t h e  l e n g th  o f  time r e q u i r e d  t o  o b t a in  p e rm i t s
from s t a t e  a g e n c i e s ,  by t h e  complex i ty  o f  t h e  p e rm i t t i n g  p ro c e s s ;

• • •

WHEREAS, t h e  u n c e r t a i n t i e s  c r e a t e d  by t h e  l a c k  o f  s p e c i f i c  t im e  
l im i t s ,  t h e  p r o l i f e r a t i o n  o f  agency rev iews,  t h e  number o f  ag en c i e s  
involved i n  t h e  p e rm i t  p r o c e s s ,  and u n j u s t i f i e d  agency r equ i r emen t s  
upon p r o c e s s i n g ,  p e rm i t  a p p l i c a t i o n s  have c o s t  Alaskans m i l l i o n s  o f  
d o l l a r s  i n  l o s t  unemployment and h i g h e r  p r i c e s ;  ••

WHEREAS, t h e  s o c i a l ,  economic and environmenta l  h e a l t h  and 
wel l-being o f  A laskans w i l l  be promoted by reduc ing  t h e  number o f  • 
agenc ies  and agency rev iews  i n v o lv e d . i n  th e  p e rm i t  p ro ce s s  and by 
r e q u i r i n g  s t a t e  a g e n c i e s  t o  p ro ce s s  pe rm i t  a p p l i c a t i o n s  i n  an 
exp ed i t i o u s  manner;
BE IT RESOLVED:

• •

1. The Alaska M ine r ' s  A s so c i a t i o n  su p po r t s  and advoca te s  t h e  
o rd e r ly  deve lopment o f  s t a t e  r e s o u r c e s .

2. . The Alaska M in e r ' s  A s so c i a t i o n  su ppo r t s  and advoca tes  t h e  
removal o f  a l l  unnece s sa ry  and d u p l i c a t i v e  r e g u l a t i o n s  impeding th e  
o rd e r ly  development o f  t h e  s t a t e ' s  r e s o u r c e s .

3. The Alaska M ine r ' s  A s so c i a t i o n  suppo r t s  and advoca te s  
l e g i s l a t i o n ' s  s t r e a m l i n i n g  th e  s t a t e ' s  r e g u l a t o r y  and p e rm i t t i n g  
p ro c e s s e s .  . • • ’ •

4. The A laska M ine r ' s  A s s o c i a t i o n  c a l l s  upon t h e  Alaska 
execu t iv e  and l e g i s l a t i v e  b ranches t o  a c t i v e l y  pursue and s u p p o r t  ;•
r e g u l a t o r y  re fo rm . *. *



KARLA L. FORSYTHE 
General Counsel

Alaska (Court Sijstcm
in Alnsha 

OFFICE OF ADMINISTRATIVE DIRECTOR 303 K Street 
Anchorage, AK 99501

A p r i l  1 3 ,  1 9 8 3

Senator Bettye Fahrenkar.ip 
C h airperson , Senate R esources Committee 
Alaska S ta te  L e g is la tu re  
Pouch V
Juneau, Alaska 99811 

Dear Senator Fahrenkamp:

I am w ritin g  to  b rin g  to  your a t te n t io n  a concern  o f  the 
cou rt system abcut SB 219, "An Act r e la t in g  to  the p ro ce ss in g  o f  
perm its by s ta te  a g e n c ie s ."

Proposed S e ctio n  4 4 .6 2 .6 3 6 (c )  p ro v id e s  that "an appeal taken 
under th is  s e c t io n  has p re fe re n ce  on the ca len d a r o f  c i v i l  
a c t io n s  b e fo re  the co u rt  and s h a ll  be d ecid ed  w ithout unnecessary 
d e la y ."

E xpediting the perm it p ro cess  is  a worthy g o a l .  The c o u r t 's  
r o le  in speeding up the p ro ce s s  is  o u t lin e d  in the Alaska C on sti­
tu t io n  which a l lo c a t e s  to  the supreme cou rt  the a u th o r ity  to  make 
and prom ulgate ru le s  govern in g  p r a c t ic e  and procedu re  in c i v i l  
and crim in a l cases in  a l l  cou rts  ( A r t i c le  IV, S e ctio n  1 5 ) . The 
ca len darin g  o f  m atters b e fo re  the co u rts  o f  the s ta te  is  in clu ded  
w ith in  the ru le s  o f  p r a c t ic e  and p roced u re .

The c h ie f  ju s t i c e  o f  the supreme co u rt  has in d ica te d  that 
upon passage o f  the l e g i s l a t i o n ,  the cou rt would co n s id e r  a 
requ est to adopt a ru le  to  g iv e  ca len d a rin g  p re fe re n ce  to  perm it 
a p p ea ls . Approaching t h is  m atter through a co u rt  ru le  ra th er 
than through a l e g i s l a t i v e  enactment would re co g n iz e  the supreme 
c o u r t 's  c o n s t itu t io n a l  r e s p o n s ib i l i t y  in determ ining ap p rop ria te  
p roced u ra l r u le s ,  w h ile  con tin u in g  to  meet the l e g i s la t i v e  
in t e n t .



The cou rt system w i l l  be g lad  to  p rov id e  a d d it io n a l in form a­
t io n  or to  answer any q u estion s  which may a r is e  r e la t in g  to  the 
con cerns expressed in th is  l e t t e r .

KLF:smh

S in c e r e ly ,

K arla L. Forsythe 
G eneral Counsel

c c :  C h ief J u s t ic e  Edmond W. Burke 
Arthur H. Snowden II  
P res id in g  Judge Mark Rowland
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PLANNING DEPARTMENT

May 11, 1983

' ■

Representative Barbara Lacher 
Pouch V
Juneau, AK 99811

Dear Representative Lacher:

In response to  the invitation to  provide your o f f ic e  with a 
Matanuska-Susitna Borough position statement concerning HB 14, I would 
like to  o ffe r  the following information.

The enclosed copy o f  the memorandum from your aide, Sarah Robinson, is  
an accurate picture o f  the Mat-Su Borough's interpretation o f  this b i l l .  
This memorandum is  the result o f  a telephone conservation between Sarah 
and myself which occurred last week.

S pecifica lly , the Borough's a b ility  to  participate in  the permit review 
process would be limited i f  the proposed permit reform changes were 
adopted. Changes such as automatic approval i f  there is  a deadline 
fa ilu re, ambiguity in defining which resource development a ctiv ities  are 
included under lead agency authority 'and the discretionary powers 
granted to  DNR as the lead agency are examples where this b i l l  does not 
seem to  be in  the best interests o f  a l l  parties involved, especially the 
Mat-Su Borough and the Administration.



I would like  to  encourage you to  proceed in  your support o f  the Mat-Su 
Borough's opposition to  this b i l l .  I f  I can be o f  any further 
assistance, please le t  me know.

Sincerely,

Enclosure

cc : Joe Hayes, House Speaker
Charles Bussell, Chairman, House 

Judiciary Carmittee 
Al Adams, Chairman House 

Finance Carmittee

Michelle R. Steams 
Senior Planner



A l a s k a  i t a t "  2 k g t s l a t u r c

REPRESEN TAT IVE  BARBARA LACHER 
P.O. BOX 478 

PALMER . ALASKA 99645 
(907) 376-4215

WHILE IN JUNEAU 
POUCH V 

JUNEAU . ALASKA 99811 
1907)465-4894

H o u s e  of Representatives

M E M O R A N D U M

TO REPRESENTATIVE LACHER
FROM SARAH ROBINSON
SUBJECT: HB 14
DATE: • May 3, 1983

This le g i s la t i o n  addresses the c r i t i c a l  and con t ro v e rs ia l issue o f 
permit reform in the Coasta l Zone Management Program. Representative 
Martin , the prime sponsor o f th is  b i l l ,  has argued that th is  le g i s la t i o n  
does not go as f a r  in  permit reform as many agencies would l i k e  but i t  
proposes a compromise that best serves a l l  p a r t ie s  invo lved . Represen­
t a t iv e  Martin and the co-sponsors, Representatives Lindauer and T ischer , 
would argue that fou r years o f  attempted le g i s la t io n  l i e  behind the 
cu rren t form o f  th is  b i l l .  Thus HB 14 has been under serious considera­
t ion  and rev is ion  in numerous committees, and the sponsor i s  thus 
con fident that th is  i s  e f fe c t iv e  and in t e l l i g e n t  le g i s la t io n .
Certa in  native and p r iva te  corpora tions have been ac tive  in lobbying 
e f f o r t s  f o r  th is  b i l l .  A strong argument used in  th is  vein is  the 
excessive cost added on to p ro je c ts  due to the time lag invo lved in 
permit review. A second argument employed i s  the p r io r  l i t i g a t i o n  that 
has re su lted  due to challenges to agencies involved in the review 
process that are a l leged  have no d ire c t  bearing on the pe rn it requested. 
I t  i s  implied in these arguments that the permit review process has been 
a r b i t r a r y  and against the the very p o lic y  la id  down in the formation o f 
the Coasta l Zjne Management Program. Local m un ic ipa lit ie s  and boroughs 
are accused o f  extending th e i r  ju r i s d ic t i o n  through manipulation o f  the 
Coasta l Zone Management Program, and s ta te  agencies are a l leged to have 
overextended th e i r  executive powers— a l l  to the "detriment” o f  economic 
development.
In con tras t to th is  view, M ichelle S tearns , Senior Planner o f the Mat-Su 
Borough in charge o f  the Coastal Zone Management Program in the Eorough, 
has informed me that the Borough is  opposed to th is  b i l l .  She l i s t e d  
seve ra l key problems with the b i l l ,  a l l  o f  which center on the "unin­
tended consequences" o f the permit re form  proposed in th is  b i l l .  In 
p a r t i c u la r ,  i f  one adopts the perspective o f  a borough and the e f fe c t s  
o f  th is  "re form" on the a b i l i t y  o f the boroughs to pa rt ic ip a te



in  the permit review process as pa rt o f  t h e i r  o v e r a l l  p lanning, the b i l l  
appears to favo r the DNR and native and p r iva te  corpora tions at the
expense o f  the borough. Stearns stated th a t ,  " i f  the b i l l ' s  in ten t i s
to improve the perm itting process o v e r a l l ,  then the Borough would be in 
support o f  the b i l l ;  but the actua l in ten t o f  th is  b i l l  does not appear 
to be in  the best in te re s ts  o f  a l l  p a r t ie s  invo lved . In  p a r t ic u la r  the 
Borough's a b i l i t y  to a c t iv e ly  en ter the permit review process seems to 
have been circumvented." °
The automatic approval c lau se , in  Section 2, page 3 ( c ) ,  l in e s  6-13 o f  
the Labor and Commerce CS f o r  HB 14, i s  not in  the best in te re s ts  o f  the 
Borough. I f  th is  automatic approval clause is  in  the best in te re s ts  o f 
anyone i t  i s  the DNR and p r iva te  o r  native co rpora t ions . The 30 day 
time l im i t  contained in  th is  clause precludes the a b i l i t y  o f a lo c a l  
borough from provid ing input in to  the permit review process.
Section 2 , page 4 ( c ) , l in e s  1-3 provides a loophole through which
"soph is t ica ted " app lican ts could withhold in formation and then re le a s e , 
in  a t imely manner, in formation to the disadvantage o f lo c a l  boroughs. 
This c lause i s  b e n e f ic ia l  to app licants and not s ta te  o r lo c a l agencies. 
The l im i ta t io n s  in th is  clause on the form o f in formation submitted are 
sub ject to se r ious manipulations with no p rov is ion  fo r  appeal in  terms 
o f  the responsiveness o f  the permit app lic a t ion .
Under (d ) o f  the same section , page 4 , l in e s  10-11 , the "resource 
development a c t i v i t i e s "  o f the lead agency DNR i s  ambiguous. This 
vagueness can on ly  lead to an open-ended p o lic y  in te rp re ta t io n  on the 
p a rt o f  the DNR. The potentia.-1 dangers o f  th is ,  in l ig h t  o f the h is to ry  
o f  p r i o r  cha llenges to DNR p o licy  in the Coasta l Zone Management 
Program, are s u f f i c ie n t  that the need fo r  c le a r  le g i s la t i v e  gu ide lines 
would seem imperative.
A fu r th e r  problem with the b i l l  emerges in terms o f  the powers granted 
to DNR as the lead agency. Page 4 , l in e s  28 -29 , and page 5 , l in e  1, 
provides the DNR with d is c re t io n ary powers to reach contrary op in ions , 
conclusions o r recommendations according to the weight o f  the evidence 
rece ived . Given the constra in ts cn evidence subm itted ,~ s c ited  above, 
i t  would seem that th is  proposed "p e rn it  reform" i s  r e a l l y  an e lim ina­
t ion  o f  the permit review process.
I t  would be wise to review other attempts to amend the Coasta l Zone 
Management Program that are under considera tion  th is  sess ion . SB 219 
and reforms under consideration w ithin the Administration should be 
considered before action  i s  taken on HB 14. Statements from DEC, the 
Department o f  Law, the Department o f  Fish and Game, as w e l l as DNR and 
o the r borou jbs are c ru c ia l in gaining a c le a r  perspective on th is  b i l l .  
Thus f a r  the m a jo r ity  o f  input on KB 14 has been from p riva te  and native 
co rpo ra t ion s .



1 O ffe red : 4 /26 /83
Re fe rred : Resources, Jud ic ia ryand Finance
O r ig in a l sponsors: Martin , Lindauerand Tischer

BY THE LABOR AND1 IN THE HOUSE COMMERCE COMMITTEE
2 CS FOR HOUSE BILL NO. 14 (L&C)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 THIRTEENTH LEGISLATURE - FIRST SESSION
5 A BILL
6 For an Act e n t i t le d :  "An Act r e la t in g  to p rocess ing o f  permits by s ta te
7 agencies, and to adm in is t ra t ion  o f  the Alaska coas ta l
8 management program."
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. FINDINGS. The le g i s la t u r e  f ind s  that
11 (1 )  the o rd e r ly  development o f  s ta te  resources i s  being unneces-
12 s a r i l y  delayed by the length o f  time requ ired  to ob ta in  perm its from s ta te
13 agencies, by the complexity o f  the pe rm itt ing  p rocess , and by the number o f
14 agencies invo lved in  the perm itt ing  p rocess ;
15 (2 )  the u n ce rta in t ie s  created by the la ck  o f  s p e c i f ic  time
16 l im i t s ,  the p r o l i f e r a t i o n  o f  agency reviews, the number o f  agencies in -
17 vo lved in  the permit process , and u n ju s t i f i e d  agency requirements upon the
18 p rocessing o f  permit app lic a t ion s  have cost Alaskans m i l l i o n s  o f  d o l l a r s  in
19 lo s t  employment and h igher p r ic e s ;
20 (3 )  the pub lic  in te re s t  has not been advanced by p ro trac ted
21 de lay in  the processing o f  permit app lic a t ion s  by s ta te  agencies;
22 (4 )  by reducing the number o f  agencies and agency reviews in -
23 vo lved in  the permit p rocess , and by requ ir in g  s ta te  agencies to process
24 permit app lic a t ion s  in  an expeditious manner, the s o c ia l ,  economic, and
25 environmental hea lth  and w e ll-b e ing  o f  Alaska c i t iz e n s  w i l l  be promoted;
26 and
27 ( 5 )  there are many adm in is tra t ive  o rders and s im i la r  documents
28 that have been promulgated by the executive branch r e la t in g  to interagency
29 review that c o n f l i c t  and ove r lap , re ta rd in g  the permit issu ing  process .

-1- C S H B  14 (L&C)
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* Sec. 2. AS 44 .62  i s  amended by adding new sections to read :
ARTICLE 8A. PERMIT PROCESSING.

Sec. 4 4 .6 2 .6 3 2 . PERMIT CLASSIFICATION. (a )  Each s ta te  resource 
agency s h a l l  by re g u la t io n  c la s s i f y  each o f  the permits issued by tha t 
agency w ith in  one o f  the two fo l low ing  ca tego r ie s :

( 1 )  c la ss  I  pe rm its , f o r  which the s ta te  agency must issue 
a f i n a l  dec is ion  w ith in  30 days a f t e r  the date o f  re ce ip t  o f  a com­
p le ted  permit a p p l ic a t io n ; and

(2 )  c la ss  I I  pe rm its , f o r  which, because o f  a necessary 
pub lic  no tice  o r  interagency review pe r iod , a f i n a l  d ec is ion  cannot be 
issued w ith in  30 days; a f i n a l  dec is ion  on a c la ss  I I  permit must be 
issued w ith in  65 days a f t e r  the date o f  rece ip t o f  a completed permit 
a p p lic a t io n , un less a pub lic  hearing is  he ld on the perm it , in  which 
case a f i n a l  dec is ion  must be issued w ith in  75 days o f  the date o f  
r e c e ip t .

(b ) F in a l regu la t ion s  c la s s i fy in g  i t s  permits s h a l l  be adopted 
by each s ta te  resource agency by October 1, 1983, fo l low ing  app rop r i­
ate no t ice  and hearing . Permits app lied f o r  a f t e r  October 1, 1983,
must be issued in  accordance with the time periods sp ec i f ie d  in  (a )  o f  
th is  se c t ion , and the p rov is ion s  o f  the implementing re g u la t io n s .

Sec. 4 4 .6 2 .6 3 3 . OTHER REGULATORY REQUIREMENTS FOR PERMIT PRO­
CESSING. (a )  Upon a find ing  by the head o f  a resource agency that a 
permit being considered in vo lves unusua lly  complex issues so that the 
agency cannot render a f i n a l  dec is ion  w ith in  the time period  sp ec i f ie d  
in  AS 4 4 .6 2 .6 3 2 (a ) ,  the head o f  the agency may p resc r ib e  a time period  
not to exceed a t o t a l  o f  120 days w ith in which the f i n a l  d ec is ion  w i l l  
be made. The f ind ing  o f  the head o f  the agency may be appealed by the 
app lican t to the sup e r io r  court under the Appe lla te Rules o f  P roce­
dure .

C S H B  1 4 (L&C) -2-
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1 (b ) The time period  sp ec i f ie d  in  AS 4 4 .6 2 .6 3 2 (a )  may be extended
2 i f  necessary to f a c i l i t a t e  j o i n t  p rocess ing o f  a permit a p p l ic a t io n  by
3 s ta te  and fe d e ra l  agencies, but on ly  i f  adherence to  the time periods
4 e s tab lished  in  AS 4 4 .6 2 .6 3 2 (a )  would cause an ir re c onc i_ ab 'e  c o n f l i c t
5 w ith a fe d e ra l s ta tu te  o r  re g u la t io n .
6 (c )  F a i lu re  o f  a resource agency to  make a f i n a l  d ec is ion  w ith in
7 30 days a f t e r  the re ce ip t  o f  a completed permit a p p l ic a t io n  f o r  a
8 c la ss  I  perm it, w ith in  65 days a f t e r  the re c e ip t  o f  a completed permit
9 ap p lic a t io n  f o r  a c la ss  I I  perm it , o r  w ith in  a time pe r iod  extended by

10 (a )  o r  (b ) o f  th is  sec t ion  o r  by AS 4 4 .6 2 .6 3 4 ,  i s  approva l o f  the
11 a p p l ic a t io n . In  an appeal o f  a perm it issued by ope ra t ion  o f  th is
12 subsection , the reco rd  s h a l l  be considered in  the l ig h t  most fa v o rab le
13 to the app lic an t , and the permit s h a l l  be accorded a presumption o f
14 r e g u la r i t y ,
15 (d ) A s ta te  agency may not cond it ion  the issuance o f  a perm it
16 upon the issuance o f  a permit from another governmental agency.
17 Sec. 4 4 .6 2 .6 3 4 . ADDITIONAL INFORMATION. (a )  I f  a resou rce
18 agency rece ives a permit a p p l ic a t io n  that does not conta in s u f f i c i e n t
19 in fo rm ation  concerning the p r o je c t ' s  compliance with the agency's
20 s ta tu te s  and re g u la t io n s , the agency s h a l l  n o t i f y  the app lican t w ith in
21 15 days a f t e r  re c e ip t  o f  a permit a p p lic a t io n  f o r  a c la s s  I  perm it ,
22 and w ith in  30 days a f t e r  re ce ip t  f o r  a c la ss  I I  perm it.
23 (b ) The n o t i f i c a t i o n  must sp ec i fy  those p a r t i c u la r  fa c ts  o r
24 issues concerning the p roposa l upon which the agency requ ire s  addi-
25 t i o n a l  in fo rm ation  in  o rde r to determine whether the p ro je c t  w i l l
26 conform to the agency's s ta tu te s  and re g u la t io n s .
27 (c )  I f  a t im e ly  request under (a ) and (b ) o f  th is  sec t ion  is
28 made, the time pe riod  sp e c i f ie d  in  AS 4 4 .6 2 .6 3 2  i s  suspended from the
29 date o f  request to the date o f  f u l l  compliance w ith the request .

-3- % C S H B  1 4 (L&C)
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1 Subsequent requests f o r  a dd it io n a l in fo rm ation  may be made, but must
2 r e la t e  on ly to  new issues ra ised  by the response to the i n i t i a l  n o t i -
3 f i c a t i o n .  Subsequent requests do not extend the time periods spec i-
4 f ie d  in  AS 4 4 .6 2 .6 3 2 .
5 (d ) Nothing in  th is  sec t ion  grants a resource agency the au thor-
6 i t y  to request in fo rm ation  beyond the au th o r i ty  given to i t  by o the r
7 s ta tu te s .
8 Sec. 4 4 .6 2 .6 3 5 .  LEAD AGENCY. (a )  There i s  e s tab lished  a lead
9 agency that i s  s o le ly  re spons ib le  f o r  issu ing  c o a s ta l management

10 consistency determ inations under AS 4 6 .4 0 . For resource development
11 a c t i v i t i e s  on s ta te  and fe d e ra l land , water, and submerged land , the
12 lead agency i s  the Department o f  Natu ra l Resources. In  a l l  o th e r
13 cases, the lead agency i s  that resource agency tha t has p r in c ip a l
14 adm in is t ra t iv e  r e s p o n s ib i l i t y  f o r  the type o f  development f o r  which
15 the consistency determ ination i s  requ ired , even though the development
16 may requ ire  perm its from more than one resource agency. The lead
17 agency is  s o le ly  re spons ib le  f o r  p reparing and submitting s ta te  com-
18 ments on fe d e ra l permit ap p lic a t io n s . For c lasses o f  a c t i v i t i e s  f o r
19 which no agency with p r in c ip a l  r e s p o n s ib i l i t y  e x is ts  the governor
20 s h a l l  designate a resource agency to be a lead agency f o r  each c la ss
21 by adm in is tra t ive  o rde r no l a t e r  than October 1, 1983.
22 (b ) In  perform ing i t s  func tions under th is  se c t ion , the lead
23 agercy s h a l l  consu lt with o the r resource agencies and with coas ta l
24 resource d i s t r i c t s  under AS 4 6 .4 0 . The lead agency s h a l l  consider
25 documented fa c t s ,  data , op in ion , conc lus ions , o r  recommendations
26 submitted by the commenting agency and the coas ta l resource d i s t r i c t s
27 with an approved d i s t r i c t  c o as ta l management program, w ith in  t h e i r
28 areas o f  e x p e r t is e , but may, in  i t s  d is c re t io n ,  reach con tra ry  opin-
29 ion s , conclusions o r recommendations according to the weight o f  the
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1 evidence rece ived . The lead  agency s h a l l  balance competing fa c to r s  in
2 reaching i t s  f i n a l  d ec is io n . No resource agency o ther than the lead
3 agency has primary e xp e r t is e  in  the ba lancing o f  competing fa c t o r s .
4 (c )  Except as requ ired  by fe d e ra l  law no s ta te  agency o the r than
5 the lead agency may comment to  a fe d e ra l  pe rm itt ing  agency.
6 (d ) For a c t i v i t i e s  in v o lv in g  approva l o f  a p lan  o f  ope ra t ion  and
7 a c e r t i f i c a t e  under 33 U .S .C . 1341 (sec . 401 o f  the Clean Water A c t ) ,
8 the lead agency s h a l l  be the Department o f  Na tu ra l Resources.
9 (e )  For a c t i v i t i e s  occu rr ing  on p r i v a t e ly  owned land , and f c r.V-'

10 which one o r more s ta te  perm its o r  a d isp osa l o f  in te r e s t  in  s ta te
11 land is  requ ired  to  p rov ide access to the p r iv a t e ly  owned land , o r  f o r
12 purposes otherw ise a n c i l l a r y  to  the a c t i v i t y ,  the lead agency s h a l l  be
13 the O f f ic e  o f  the Governor, D iv is io n  o f  P o l ic y  Development and P lan -
14 n ing .
15 ( f )  Nothing in  th is  s e c t ion  o r  AS 46 .40  au thorizes  a lead agency
16 o r  any resource agency to  deny o r  cond it ion  a consistency determina-
17 t io n  because o f  impacts which may be caused by a c t i v i t i e s  not them-
18 se lves  requ ir in g  a s ta te  o r  fe d e ra l  permit o r d isposa l o f  in t e r e s t  in
19 s ta te  land .
20 (g ) In  making a consistency determ ination  under th is  sec t ion  f o r
21 an a c t i v i t y  occu rring  ou ts ide the boundaries o f  a c oa s ta l resource
22 d i s t r i c t  w ith an approved d i s t r i c t  p lan , the lead agency o r  any re -
23 source agency may consider on ly  those statewide standards and guide-
24 l in e s  adopted by the A laska Coasta l P o l ic y  Council under AS 4 6 .4 0 . -
25 0 4 0 (1 ) .
26 Sec. 4 4 .6 2 .6 3 6 . COMMENT PERIOD. (a )  A coas ta l resource d is -
27 t r i c t  o r  s ta te  agency tha t rece ives  a request f o r  comment in  connec-
28 t io n  with a p e rn it  a p p lic a t io n  o r  p lan  review being processed by a
29 resource agency s h a l l  submit the comments in  accordance w ith the
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1 fo l low in g  schedule:
2 (1 )  comments on c la ss  I  permits s h a l l  be submitted w ith in
3 15 days a f t e r  re ce ip t  o f  tne request by the commenting coas ta l re -
4 source d i s t r i c t  o r  s ta te  agency;
5 (2 )  comments on c lass  I I  permits and fe d e ra l  permits s h a l l
6 be submitted w ith in  30 days a f t e r  re ce ip t o f  the request by the cora-
7 menting coas ta l resource d i s t r i c t  o r  s ta te  agency.
8 (b ) When, under AS 4 4 .6 2 .6 3 3 ,  the requesting agency has extended
9 the time periods sp ec i f ie d  in  AS 4 4 .6 2 .6 3 2 ,  that gency may extend the

10 time period  sp e c i f ie d  in  th is  s e c t io n ; however, comments submitted
11 under th is  subsection must be submitted no l a t e r  than 30 days be fo re
12 the date on which the lead agency must issue a f i n a l  d ec is ion .
13 Sec. 4 4 .6 2 .6 3 7 . ADMINISTRATIVE APPEALS. (a )  An adm in is tra t ive
14 appeal must be f i l e d  by the permit app lican t w ith in  10 days a f t e r  the
15 date o f  issuance o f  a f i n a l  d ec is ion  denying o r condition ing a permit
16 a p p l ic a t io n . The appeal i s  to the head o f  the resource agency in -
17 vo lved . Adm in istra t ive appeals conducted under th is  sec t ion  are not
18 sub jec t to the procedure in  AS 4 4 .6 2 .3 3 0  - 4 4 .6 2 .6 3 0 .
19 (b ) An adm in is tra t ive  appeal must be reso lved  w ith in  30 days
20 from the date the appeal on a permit a p p lic a t io n  i s  f i l e d ,  o r i f  a
21 hearing is  he ld  on the appea l, w ith in  45 days from the date the appeal
22 was f i l e d .
23 (c )  The head o f  the agency may summarily dismiss an appeal
24 b e fo re  the time es tab lished  in  (b ) o f  th is  se c t ion , and the d ism issa l
25 i s  the dec is ion  on the matter f o r  purposes o f  AS 4 4 .6 2 .6 3 8 .
26 (d ) In  an appeal from the d en ia l o r  cond it ion ing  o f  a permit the
27 head o f  the agency may, i f  the head o f  the agency determines that the
28 pub lic  in te re s t  would be served, grant the permit o r remove conditions
29 o f  the permit u n t i l  the appeal i s  determined.
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1 Sec. 4 4 .6 2 .6 3 8 . REVIEW BY THE SUPERIOR COURT. J u d ic ia l  review
2 by the sup e r io r  court o f  a dec is ion  issued under AS 4 4 .6 2 .6 3 2  - 4 4 . -
3 62 .637 s h a l l  be by f i l i n g  a no t ic e  o f  appeal in  the sup e r io r  cou rt in
4 accordance with the app lic ab le  Rules o f  Appe lla te  Procedure. The
5 review i s  governed by the p rov is ion s  o f  AS 4 4 .6 2 .5 6 0 (b )  - (e )  and
6 AS 4 4 .6 2 .5 7 0 .
7 * Sec. 3. AS 4 4 .6 2 .6 4 0  i s  amended by adding a new subsection to  read :
8 (c )  As used in  AS 44 .6 2 .6 3 2  - 4 4 .6 2 .6 3 8 ,
9 (1 )  "date o f  re c e ip t "  means the date on which a s ta te

10 agency a c tu a l ly  rece ives a completed ap p lic a t io n  f i l e d  in  accordance
11 w ith agency regu la t ion s  and at a p lace id e n t i f i e d  as app rop r ia te  f o r
12 f i l i n g  in  the agency’ s re g u la t io n s ;
13 (2 )  "perm it" means a perm it , l ic e n s e , c e r t i f i c a t i o n ,  con-
14 s is tency  dete rm ination , o r  o the r au th o r iz a t ion  o r approval issued by a
15 resource agency as a w r i t te n  document that i s  requ ired  to be obtained
16 o r  i s  s o l i c i t e d  from a s ta te  agency be fo re  the construc tion  o r  opera-
17 t io n  o f  a p r o je c t ;  "perm it"
18 (A) does not inc lude the approval o f  a un it  agreement,
19 a un it development p lan , o r  a un it e xp lo ra t io n  p lan , o r  convey-
20 ances o f  in t e r e s t  in  s ta te  land o r water;
21 (B ) does inc lude a l l  au th o r iza t ion s  and app rova ls ,
22 whether p ro p r ie ta ry  o r  re g u la to ry ,  necessary to  undertake a
23 p ro je c t  under a p re v iou s ly  conveyed p roperty  in t e r e s t ;
24 (3 )  "p ro je c t "  means a new a c t i v i t y  o r  expansion o r  add it ion
25 . to  an e x is t in g  a c t i v i t y  f o r  which permits are requ ired  be fo re  con-
26 s t ru c t io n  o r  ope ra t ion ; " p ro je c t "  does not inc l'.de pursuing a t rade  o r
27 p ro fe s s io n , p rov id ing  pub lic  h ea lth  se rv ic e , o r operating a f in a n c ia l
28 in s t i t u t i o n ;
29 (4 )  " resource agency" inc ludes the Department o f  Natu ra l
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1 Resources, the Department o f  Environmental Conservation , and the
2 Department o f  F ish  and Game with respect to permits issued f o r  the
3 p ro te c t ion  o f  f i s h  hab ita t o r  the re gu la t io n  o f  s ta te  sanc tu a r ie s ,
4 re fuges , and c r i t i c a l  h ab ita t  a reas .
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I n t r o d u c e d :  1 / 1 7 / / B 3 1 .
R e f e r r e d :  Labor' &' Commerce,.

Resources, a n d ’ Ju di cia ry,

BY MARTIN, LINDAUER1 IN THE HOUSE AND TISCHER
2 HOUSE BILL NOi. 14
3 IN THE LEGISLATURE OF THE STATE OF. ALASKA
4 THIRTEENTH LEGISLATURE - FIRST. SESSION
5 A BILL
6 For an Act e n t i t l e d :  "An Act r e la t i n g  to  p rocess ing o f  permits by s ta te
7 agencies, and to admin?,stration o f  the Alaska c o a s ta l
8 management program."
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section  '! . FINDINGS. The le g i s la t u r e  f in d s  that
11 (1 )  the o rd e r ly  development o f  s ta te  resources i s  being unneces-
12 s a r i l y  delayed by the leng th  o f  time requ ired  to ob ta in  permits from s ta te
13 agencies, by the complexity o f  the pe rm itt ing  p rocess , and by the number o f
14 agencies invo lved  in  the pe rm itt ing  p rocess ;
15 (2 )  the unce rta in t ie s , created by the la c k  o f  s p e c i f ic  time
16 l im i t s ,  the p r o l i f e r a t i o n  o f  agency reviews, the numbejf o f  agencies in -
17 vo lved in  the permit p rocess , and u n ju s t i f i e d  agency requirements upon the
18 p rocessing o f  permit ap p lic a t ion s  have cost Alaskans m i l l i o n s  o f  d o l l a r s  in
19 lo s t  employment: and h igher p r ic e s ;
20 (3 )  the pub lic  in t e re s t  has not been advanced by p ro t ra c ted
21 de lay in  the processing o f  permit ap p lic a t ion s  by s ta te  agencies;
22 (4 )  by reducing the number o f  agencies and agency reviews in -
23 vo lved  in  the permit p rocess , and by re qu ir in g  s ta te  agencies to process
24 permit app lic a t ion s  in  an exped itious mariner, the s o c i a l ,  economic, and
25 environmental h ea lth  and w e l l-b e ing  o f  A laska c i t iz e n s  w i l l  be promoted;
26 and
27 (5 )  there are many adm in is t ra t iv e  o rde rs and s im i la r  documents
28 tha t have been promulgated by the executive branch r e la t i n g  to interagency
29 review that c o n f l i c t  and o ve r lap , re ta rd ing  the perm it issu ing  process .
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1 * Sec, 2 . AS 44 .62  i s  amended by adding new sections to  read :
2 ARTICLE 8A. PERMIT PROCESSING.
3 Sec. 4 4 .6 2 .6 3 2 . PERMIT CLASSIFICATION. (a )  Each s ta te  resource
4 agency s h a l l  by re gu la t ion  c la s s i f y  each o f  the perm its issued by that
5 agency w ith in  one o f  the two fo l low in g  ca tego r ie s :

I ■)6 ( 1 )  c la ss  I  perm its , f o r  which the s ta te  agency must issue
7 a f i n a l  d ec is ion  w ith in  30 days a f t e r  the date o f  re ce ip t  o f  a com-
8 p le ted  permit a p p lic a t io n ; and
9 (2 )  c lass  I I  pe rm its , f o r  which, because o f  a necessary

10 pub lic  no t ice  o r  interagency review p e r iod , a f i n a l  d ec is ion  cannot be
11 issued w ith in  30 days; a f i n a l  dec is ion  on a c la s s  I I  permit must be
12 issued w ith in  65 days a f t e r  the date o f  re ce ip t o f  a completed permit
13 a p p l ic a t io n , un less a pub lic  hearing is  he ld  on the perm it , in  which
14 case a f i n a l  d ec is ion  must be issued w ith in  75 days o f  the date o f
15 re c e ip t .
16 (b ) F in a l regu la t ion s  c la s s i f y in g  i t s  pe rm its , and uniform
17 p rocedu ra l regu la t ion s  p rov id ing f o r  the p rocessing o f  these perm its ,
18 s h a l l  be adopted by each s ta te  resource agency by October 1, 1983,
19 fo l low in g  app rop ria te  notice  and hearing . Perm its app lied  f o r  a f t e r
20 October 1, 1983, must be issued in  accordance w ith the time periods
21 sp e c i f ie d  in  (a )  o f  th is  sec t ion , and the p rov is ion s  o f  the implement-
22 ing re g u la t io n s .
23 Sec. 4 4 .6 2 .6 3 3 .  OTHER REGULATORY REQUIREMENTS FOR PERMIT PRO-
24 CESSING. (a )  Upon a f in d ing  by the head o f  a resource agency that a
25 permit being considered invo lves unusua lly  complex issues so that the
26 agency cannot render a f i n a l  dec is ion  w ith in  the time pe riod  sp ec i f ie d
27 in  AS 4 4 .6 2 .6 3 2 (a ) ,  the head o f  the agency may p re sc r ib e  a time period
28 w ith in  which the f i n a l  dec is ion  w i l l  be made. The f in d ing  o f  the head
29 o f  the agency may be appealed by the app lican t to the sup e r io r  court
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under the Appe lla te  Rules o f  Procedure. The time pe r iod  may not be 
extended more than 120 days beyond the time p e r iod  sp ec i f ie d  in  
AS 4 4 .6 2 .6 3 2 (a )  un less the app lican t agrees o therw ise .

(b ) The time pe riod  sp ec i f ie d  in  AS 4 4 .6 2 .6 3 2 (a )  may be extended 
i f  necessary to f a c i l i t a t e  j o i n t  p rocessing o f  a permit a p p lic a t io n  by 
s ta te  and fe d e ra l agencies, but on ly  i f  adherence to the time periods 
e s tab lished  in  AS 4 4 .6 2 .6 3 2 (a )  would cause an i r r e c o n c i la b le  c o n f l i c t  
w ith a fe d e r a l  s ta tu te  o r  re g u la t io n .

(c )  Subject to (a )  and (b ) o f  th is  se c t ion  and AS 4 4 .6 2 .6 3 4 , 
f a i l u r e  o f  a resource agency tc make a f i n a l  d ec is ion  w ith in  30 days 
a f t e r  the re ce ip t  o f  a completed permit a p p l ic a t io n  f o r  a c la ss  I  
perm it , o r  w ith in  65 days a f t e r  he re c e ip t  o f  a completed permit 
a p p lic a t io n  f o r  a c la ss  I I  perm it , i s  approva l o f  the a p p l ic a t io n . In  
an appeal o f  a permit issued by ope ra t ion  o f  th is  subsection , the 
record  s h a l l  be considered in  the l ig h t  most fa v o rab le  to  the a p p l i ­
cant, and the permit s h a l l  be accorded a presumption o f  r e g u la r i t y .

(d ) A s ta te  agency may not cond it ion  the issuance o f  a permit 
upon the issuance o f  a permit from another governmental agency.

Sec. 4 4 .6 2 .6 3 4 . ADDITIONAL INFORMATION. (a )  I f  a resource 
agency rece ives a completed permit a p p l ic a t io n  tha t does not contain 
s u f f i c i e n t  in fo rm a tion  concerning the p r o je c t ' s  compliance w ith the 
agency's s ta tu te s  and re g u la t io n s , the agency s h a l l  n o t i f y  the a p p l i ­
cant w ith in  15 days a f t e r  rece ip t o f  a completed permit a p p lic a t ion  
f o r  a c la s s  I  perm it , and w ith in  30 days a f t e r  re c e ip t  f o r  a c la ss  I I  
perm it .

(b ) The n o t i f i c a t i o n  must spec i fy  those p a r t i c u la r  fa c ts  o r 
issues concerning the p roposa l upon which the agency requ ire s  add i­
t i o n a l  in fo rm a tion  in  o rde r to  determine whether the p ro je c t  w i l l  
conform to  the agency's s ta tu tes  and re g u la t io n s .
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1 (c )  I f  a t im e ly  request under (a )  and (b ) o f  th is  se c t ion  is
2 made, the time pe riod  sp e c i f ie d  in  AS 44 .6 2 .6 3 2  i s  suspended from the
3 date o f  request to  the date o f  f u l l  compliance w ith the request .
4 Subsequent requests f o r  a d d i t io n a l in fo rm ation  may be made, but must
5 r e la t e  on ly to  new issues ra ised  by the response to  the i n i t i a l  n o t i -
6 f i c a t i o n .  Subsequent requests do not extend the time pe r iod s spec i-
7 f i e d  in  AS 4 4 .6 2 .6 3 2 .
8 (d ) Nothing in  th is  sec t ion  grants a resource agency the author-
9 i t y  to  request in fo rm a t ion  beyond the au th o r i ty  given to  i t  by o ther

10 s ta tu te s .
11 Sec. 4 4 .6 2 .6 3 5 . LEAD AGENCY. (a )  There i s  e s tab lish ed  a lead
12 agency that i s  s o le ly  re spons ib le  f o r  issu ing  c o a s ta l management
13 consistency determ inations under AS 46 .40  and f o r  p reparing  and sub-
14 m itt ing  s ta te  comments on fe d e ra l permit a p p l ic a t io n s . The lead
15 agency is  tha t resource agency that has p r in c ip a l r e s p o n s ib i l i t y  f o r
16 au tho r iz ing  the o v e r a l l  a c t i v i t y ,  inc lud ing instances where an a c t i v i -
17 ty  requ ires  perm its from more than one resource agency. For c lasses
18 o f  a c t i v i t i e s  f o r  which no agency with p r in c ip a l r e s p o n s ib i l i t y  e x is ts
19 the governor s h a l l  designate a resource agency to be a lead  agency f o r
20 each c la ss  by adm in is t ra t iv e  o rde r no l a t e r  than October 1 , 1982. In
21 perform ing i t s  func tions under th is  sec t ion , the lead agency s h a l l
22 consu lt with o the r resource agencies and with coas ta l resource d is -
23 t r i c t s  under AS 4 6 .4 0 .
24 (b ) Substantive con s ide ra t ion  s h a l l  be given to the documented
25 fa c tu a l statements o r  data submitted by resource agencies and to the
26 o f f i c e  o f  c o a s ta l management w ith in  th e i r  primary areas o f  e x p e r t is e ,
27 and to  the documented fa c tu a l statements o r  data submitted by coas ta l
28 resource d i s t r i c t s  made under an approved d i s t r i c t  c o a s ta l management
29 program. The lead agency s h a l l  consider op in ions , conclusions o r



1 recommendations submitted by the commenting agency, but may, in  i t s
2 d is c re t io n ,  reach con tra ry  op in ions , conclusions o r  recommendations
3 according to the evidence rece ived . The lead agency s h a l l  then b a l-
4 ance competing fa c to r s  in  reaching i t s  f i n a l  d ec is io n . No resource
5 agency o the r than the lead  agency has primary e xp e r t is e  in  the ba lanc-
6 ing o f  competing fa c t o r s .
7 (c )  Except as requ ired  by fe d e ra l  law no s ta te  agency o the r than
8 the lead agency may comment to  a fe d e ra l  p e rm itt ing  agency.
9 (d ) For a c t i v i t i e s  in vo lv ing  a d isp osa l o f  in t e r e s t  in  land and

10 a c e r t i f i c a t i o n  under sec. 401 o f  the Clean Water Act (33 U .S .C . sec.
11 1341 ) , the lead  agency s h a l l  be the Department o f  N a tu ra l Resources.
12 (e )  For a c t i v i t i e s  in vo lv ing  a p lan  o f  ope ra t ion  approva l under
13 a prev ious d isp o sa l o f  an in te re s t  in  land and a c e r t i f i c a t e  under
14 sec. 401 o f  the Clean Water Act (33 U .S .C . sec. 1 3 41 ) ,  the lead  agency
15 s h a l l  be the Department o f  Natu ra l Resources.
16 Sec. 4 4 .6 2 .6 3 6 .  COMMENT PERIOD. A co as ta l resou rce d i s t r i c t  o r
17 s ta te  agency tha t rece ives a request f o r  comment in  connection with a
18 permit a p p l ic a t io n  o r  p lan  review being processed by a resource agency
19 s h a l l  submit these comments in  accordance w ith the fo l low in g  schedule:
20 (1 )  comments on c la s s  I  permits s h a l l  be submitted w ith in
21 15 days a f t e r  the agency's re ce ip t o f  the reques t ;
22 (2 )  comments on c la s s  I I  permits and fe d e ra l  perm its s h a l l
23 be submitted w ith in  30 days a f t e r  the agency's re ce ip t  o f  the request ;
24 (3 )  when under AS 4 4 .6 2 .6 3 3 , the requesting  agency has
25 extended the time periods sp ec i f ie d  in  AS 4 4 .6 2 .6 3 2 ,  tha t agency may
26 extend the time period  sp ec i f ie d  in  th is  se c t ion ; however, comments
27 submitted under th is  paragraph must be submitted no l a t e r  than 30 days
28 be fo re  the date on which the lead agency must issue a f i n a l  d ec is ion .
29 Sec. 4 4 .6 2 .6 3 7 .  ADMINISTRATIVE APPEALS. (a )  The uniform
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1 p rocedura l regu la t ion s  adopted under AS 4 4 .6 2 .6 3 2 (b )  must p rov ide f o r
2 an adm in is tra t ive  appeal from a f i n a l  d ec is ion  on a perm it app lic a -
3 t io n .  The adm in is tra t iv e  appeal i s  to the head o f  the resou rce agency
4 invo lved . Except as p rovided in  th is  sec t ion  the procedure i s  con-
5 ducted under AS 4 4 .6 2 .3 3 0  - 4 4 .6 2 .6 3 0 .
6 (b ) The adm in is tra t iv e  appeal must be re so lved  w ith in  45 days
7 a f t e r  the f i n a l  dec is ion  on a permit a p p lic a t io n , o r ,  i f  a hearing i s
8 he ld  on the adm in is t ra t iv e  appea l, w ith in  65 days a f t e r  the f i n a l
9 dec is ion  on the permit a p p l ic a t io n .

10 (c )  An appeal taken from a dec is ion  granting a permit may, but
11 need no t , s tay the issuance o f  the perm it.
12 (d ) The head o f  the agency may summarily dismiss an appeal
13 be fo re  the time es tab lished  in  th is  sec t ion , and the d ism issa l is  the
14 f i n a l  agency ac tion  on the m atte r .
15 (e )  In  an appeal from the d en ia l o r  cond it ion ing  o f  a perm it the
16 head o f  the agency may, i f  the head o f  the agency determines tha t the
17 pub lic  in te re s t  would be se rved , grant the permit o r  remove cond it ions
18 o f  the permit u n t i l  the appeal i s  determined.
19 Sec. 4 4 .6 2 .6 3 8 . REVIEW BY THE SUPERIOR COURT. (a )  J u d ic ia l
20 review by the supe r io r  court o f  a f i n a l  dec is ion  issued under AS 4 4 . -
21 62 .632 - 44 .62 .637  may be had by f i l i n g  a no tice  o f  appeal in  the
22 supe r io r court in  accordance w ith the app licab le  Rules o f  A ppe lla te
23 Procedure. The review i s  governed by the p rov is ion s  o f  AS 4 4 .6 2 . -
24 560 (b ) - (e )  and AS 4 4 .6 2 .5 7 0 .
25 (b ) An appeal taken under th is  sec t ion  should have p re fe rence on
26 the ca lendar o f  c i v i l  ac t ions  be fo re  the court and should be decided
27 without unnecessary d e lay .
28 * Sec. 3. AS 4 4 .6 2 .6 4 0  i s  amended by adding a new subsection  to  read :
29 (c )  As used in  AS 4 4 .6 2 .6 3 2  - 4 4 .6 2 .6 3 8 ,



1 (1 )  "date o f  re c e ip t "  means the date on which a s ta te
2 agency a c tu a l ly  rece ives  a completed ap p lic a t io n  f i l e d  in  accordance
3 with agency regu la t ion s  and a t a p lace id e n t i f i e d  as app rop r ia te  f o r
4 f i l i n g  in  the agency's re g u la t io n s ;
5 (2 )  "pe rm it" means a perm it, l ic e n s e , c e r t i f i c a t i o n ,  con-
6 s is tency dete rm ination , o r  o the r a u th o r iz a t io n  o r  approva l issued by a
7 resource agency as a w r i t te n  document tha t i s  requ ired  to  be obtained
8 o r  is  s o l i c i t e d  from a s ta te  agency be fo re  the con s tru c t ion  o r  opera-
9 t io n  o f  a p r o je c t ;  "perm it"

10 (A) does not inc lude the approva l o f  a u n i t  agreement,
11 a un it development p lan , o r  a un it e x p lo ra t io n  p lan , o r  convey-
12 ances o f  in te re s t  in  s ta te  land o r  water;
13 (B ) does inc lude a l l  au th o r iza t ion s  and app rova ls ,
14 whether p ro p r ie ta ry  o r  re g u la to ry ,  necessary to  undertake a
15 p ro je c t  under a p re v io u s ly  conveyed p rope rty  in t e r e s t ;
16 (3 )  " p ro je c t "  means a new a c t i v i t y  o r  expansion o r  add it ion
17 to  an e x is t in g  a c t i v i t y  f o r  which permits are requ ired  b e fo re  con-
18 s t ru c t io n  o r op e ra t ion ; " p ro je c t "  does not inc lude pursuing a t rade o r
19 p ro fe s s io n , p rov id ing  pub lic  h ea lth  s e rv ic e , o r  ope ra t ing  a f in a n c ia l
20 in s t i t u t i o n ;
21 (4 )  " re sou rce  agency" inc ludes the Department o f  Na tu ra l
22 Resources, the Department o f  Environmental Conservation , and the
23 Department o f  F ish  and Game with respect to  permits issued f o r  the
24 p ro te c t ion  o f  f i s h  h ab ita t  o r  the re gu la t io n  o f  s ta te  sanc tu a r ie s ,
25 re fuges , and c r i t i c a l  h ab ita t  a reas .
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IK  THE HOUSE BY THE FINANCE COMMITTEE

CS FOR HOUSE BILL HO. 15 ( F i n a n c e )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

THIRTEENTH LEGISLATURE -  FIRST SESSION

A BILL

F o r  a n  A c t  e n t i t l e d :  ” An A c t  r e l a t i n g  t o  c o m e r c i a l  f i s h e r i e s !  and  p r o v i d ­

i n g  f o r  an e f f e c t i v e  d a t e . ”

BE IT  ENACTED BY TEE LEGISLATURE OF THE STATE OF ALASKA*

* S e c t i o n  1 .  AS 2 6 . 0 5 . 0 5 0  i s  am ended b y  a d d in g  a  net? p a r a g r a p h  t o  r e a d :

( 1 3 )  s e l l  o r  l e a s e  a  s t a t e  h a t c h e r y  f a c i l i t y .

*  S e c .  2 .  AS 1 6 . 1 0 . 3 1 0 ( a )  i s  em ended t o  r e a d :

( a )  The d e p a r tm e n t  may

( 1 )  make l o a n s  t o

(A )  i n d i v i d u a l  c o m m e r c ia l  f i s h e r m e n  w h o h a v e  b e e n  

s t a t e  r e s i d e n t s  f o r  a c o n t i n u o u s  p e r i o d  o f  t w o  y e a r s  (F IV E  YEARS] 

im m e d ia t e ly  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a t i o n  f o r  a  l o a n  u n d e r  

AS 1 6 . 1 0 . 3 0 0  -  1 6 . 1 0 . 3 7 0  and  h a v e  h a d  a c r e t m e r s h e r  o r  c o r a n e r c i a l  

f i s h i n g  l i c e n s e  u n d e r  AS 1 6 .0 5 .A 8 0  o r  a p e r m i t  u n d e r  AS 1 6 .A 3  f o r  

t h e  y e a r  i m m e d ia t e ly  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a t i o n  a n d  a n y  

o t h e r  t v o  TAEY OKE] o f  t h e  p a s t  f i v e  y e a r s ,  a n d  w h o  a c t i v e l y  

p a r t i c i p a t e d  i n  t h e  f i s h e r y  d u r i n g  t h o s e  p e r i o d s  (TEAT P E R IO D ], 

f o r  t h e  p u r c h a s e  o f  e n t r y  p e r m i t s t

(B )  an i n d i v i d u a l  who h a s  b e e n  a  s t a t e  r e s i d e n t  f o r  c  

c o n t i n u o u s  p e r i o d  o f  tw o  y e a r n  [FIVE YEARS] i m m e d i a t e l y  p r e c e d i n g  

t h e  d a t e  o f  a p p l i c a t i o n  f o r  a l o a n  u n d e r  AS 1 6 . 3 0 . 3 0 0  -  1 6 . 1 0 . -  

3 7 0 ,  who

( i )  b e c a u s e  o f  l a c k  o f  t r a i n i n g  o r  l a c k  o f  em­

p lo y m e n t  o p p o r t u n i t i e s  i n  t h e  a r e a  o f  r e s i d e n c e  d o e s  n o t  

h a v e  o c c u p a t i o n a l  o p p o r t u n i t i e s  a v a i l a b l e  o t h e r  t h a n

- 1 - C S K B  1 5 ( F i n )
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c o m m e r c ia l  f i s h i n g j  o r

( i i )  i s  e c o n o m i c a l l y  d e p e n d e n t  o n  c o m m e r c i a l  

f i s h i n g  f o r  a l i v e l i h o o d  and  f o r  v h c o  c o m m e r c i a l  f i s h i n g  h a s  

b e e n  a  t r a d i t i o n a l  way o f  l i f e  [FOR H IK ] i n  A l a s k a ,  f o r  t h e  

r e p a i r ,  r e s t o r a t i o n  o r  u p g r a d i n g  o f  e x i s t i n g  v e s s e l s  and 

g e a r ,  f o r  t h e  p u r c h a s e  o f  e n t r y  p e r m i t s  a n a  g e a r ,  a n d  f o r  

t h e  c o n s t r u c t i o n  an d  p u r c h a s e  o f  v e s s e l s i

(C )  c o r p o r a t i o n s ,  p a r t n e r s h i p s ,  o r  j o i n t  v e n t u r e s ,  100 

p e r c e n t  o f  v h i c h  a r e  o v n e d  b y  i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  who 

h a v e  b e e n  s t a t e  r e s i d e n t s  f o r  a c o n t i n u o u s  p e r i o d  o f  t v o  y e a r s  

[ FIVE YEARS] im m e d ia t e ly  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a t i o n  f o r  a  

l o a n  u n d e r  AS 1 6 . 1 0 . 3 1 0 { c ) ( l ) ( 3 )  and  h a v e  h a d  a  c r n v t a e n b e r  o r  

c o m m e r c ia l  f i s h i n g  l i c e n c e  u n d e r  AS 1 6 . 0 5 . 4 3 0  o r  a  p e r m i t  u n d e r  

AS 1 6 .4 3  f o r  t h o  y e a r  • i r m e d i a t e l y  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a ­

t i o n  and a n y  o t h e r  two (AKY OKE] o f  t h e  p a s t  f i v e  y e a r s ,  a n d  who 

a c t i v e l y  p a r t i c i p a t e d  i n  th e  f i s h e r y  d u r i n g  t h a t  p e r i o d ,  f o r  t h e  

r e p a i r ,  r e s t o r a t i o n  o r  u p g r a d in g  o f  e x i s t i n g  v e s s e l s  a n d  g e a r ,  

f o r  t h e  p u r c h a s e  o f  g e a r ,  an d  f o r  t h e  c o n s t r u c t i o n  a n d  p u r c h a s e  

o f  v e s s e l s ;

( 2 )  d e s i g n a t e  a g e n t s  and d e l e g a t e  i t s  p o w e r s  t o  th em  a s

n e c e s s a r y !

( 3 )  a d o p t  r e g u l a t i o n s  n e c e s s a r y  t o  c a r r y  o u t  i t s  f u n c t i o n s ?

( 4 )  e s t a b l i s h  a m o r t i s a t i o n  p l a n s  f o r  r e p a y m e n t  o f  l o a n s ,  

w h ic h  may i n c l u d e  e x t e n s i o n s  f o r  p o o r  f i s h i n g  s e a s o n s  o r  f o r  a d v e r s e  

m a rk e t  r o n d i t i o n s  f o r  A la s k a n  p r o d u c t s !

( 5 )  e n t e r  i n t o  a g r e e m e n t s  w i t h  p r i v a t e  l e n d i n g  i n s t i t u ­

t i o n s ,  o t h e r  s t a t e  a g e n c i e s ,  o r  a g e n c i e s  o f  t h e  f e d e r a l  g o v e r n m e n t ,  t o  

c a r r y  o u t  t h e  p u r p o s e s  o f  AS 1 6 . 1 0 . 3 0 0  -  1 6 . 1 0 . 3 7 0 i

( 6 )  e n t e r  i n t o  a g r e e m e n t s  v i t h  o t h e r  a g e n c i e s  o r  

CSHr. 15 ( F i n )  - 2 -



o r g a n i z a t i o n s  t o  c r e a t e  an  o u t r e a c h  p r o g r a m  t o  c a k e  l o a n s  u n d e r  

AS 1 6 . 2 0 , 3 0 0  -  1 6 . 1 0 . 3 7 0  i n  r u r a l  a r e a s  o f  t h e  s t a t e .

*  S e c .  3 .  AS 1 6 .1 0  i s  am ended b y  a d d in g  e  new  s e c t i o n  t o  r e a d s -

S e c .  1 6 . 1 0 . 3 1 5 .  ALLOCATION OF LOAKS. T h e  d e p a r t m e n t  s h e l l  

a l l o c a t e  a t  l e a s t  t e n  p e r c e n t  o f  t h e  m oney  t h a t  i s  a p p r o p r i a t e d  t o  

make l o a n s  u n d e r  AS 1 6 . 1 0 . 3 1 0  f o r  l o a n s  o f  $ 3 5 , 0 0 0  o r  l e s s  m a d e  u n d e r  

AS 1 6 . 1 0 . 3 1 0 ( a ) ( 1 ) ( B )  an d  ( C ) .

*  S e c .  A. AS 1 6 . 1 0 . 3 2 0  i s  amended b y  a d d in g  a new  s u b s e c t i o n  t o  r e a d :

( J )  I f  a  b o r r o w e r  c e a s e s  t o  b e  s  s t a t e  r e s i d e n t  d u r i n g  t h e  t e r m  

o f  a  ^ ca n  c a d e  u n d e r  AS 1 6 . 1 0 . 3 1 0  -  1 6 . 1 0 . 3 7 0 ,  t h e  l o a n  s h a l l  b e  

a c c e l e r a t e d  and  t h e  o u t s t a n d i n g  p r i n c i p a l  and  i n t e r e s t  s h a l l  b e  r e p a i d  

b y  t h e  b o r r o w e r  v i t h l u  120 d a y s  a f t e r  t h e  s t a t e  r e s i d e n c e  t e r m i n a t e s .

*  S e c .  5 .  T h is  A c t  t a k e s  e f f e c t  im m e d ia t e ly  i n  a c c o r d a n c e  w i t h  AS 0 1 . -  

1 0 . 0 7 0 ( c ) .  ~

- 3 - C S I ’B  1 5  ( F i n )



STATE OF ALASKA

PRELIMINARY STATEMENT OF FISCAL IMPACT■*\r» S
B i l l  No: CSHB 15 Date on B i l l : 3/8/33
T i t l e :  "An Act r e l a t i n g  to  commerical f i sh ing  l o a n s ; ................... u !
Sponsor: Special Committee on S ta te  Loans
Requestor:
1. Estimated f i s c a l  impacts on:

a. Expenditures:
(Thousands of Dollars)

1 | 1 FY 83 i FY 84 I FY 85 1 FY 86 | i i
ICaDital I I I  1 ! 1 I I I
lODeratina 1 1 1 I 53.7! 61.3 1 1 ; i
I Total 1 | I 1 63.7 1 61.3 1 I i i

b. Revenues:
I Revenue
2. Source of funds to  o f f s e t  f i s c a l  impact of b i l l :

3. AssumDtions:1. Five-year r e s id en t s  have a longer t r a c k  record in Alaska, which makes t h e i r
r es idency  in d ic a to r s  much more obvious and more e a s i l y  ob ta inab le .  A two-year 
re s idency  requirement would require  more i n v e s t i g a t i v e  work in to  t h e  res idency

   _  _ background _pf. the app l ic an t .  . ____ ___________ _____ ; -s..-.-------
2< Contact with o the r  s t a t e s  will  be necessary in cases which involve prepared

term res idency to determine the actual da tes of re s idence .
3. Followup i n v e s t i g a t i v e  work w i l l  need. to  be done to in su re  t h a t  p r i n c i p a l  and

i n t e r e s t  on these loans i s  repaid w i th in  120 days a f t e r  S ta t e  res idency
4. D isc la imererm ina tes .

This s ta tement has not been reviewed by the OMB in the O ff ice  o f  the Governor. I t  the re
fo re  does not r e p r e s e n t  the f i n a l  es t imate o f  f i s c a l  impact.

Prepared By:______P7"A. Hostak______________________________________  Phone:_______ 465-2510
Divis ion: loans ?, Ve te rans1 Affa i rs     Date:__________________
Approved by Commissioner: a i »nn_____________________   Date:
Department: rn ry ’grce ?r)r) r r^nnni r  Hpyplnpnpnr   -
5. D i s t r i b u t i o n :

Orig ina l  to L eg i s l a t i v e  Finance 
Copy to OMB
Copy to  Sponsor
Copy to Requestor 2/15/83



An Act r e l a t i n g  to  the e l i g i b i l i t y  fo r  commercial f i s h in g  loans

Personal Services Location
Monthly
Salary

Yearly Yearly 
Salary Benef i t s

Tota l 
Sa la ry  & 
Benef i t s

1 Inve s t ig a to r  I I I AWA
Benefi ts  SBS Benefi ts

Monthly Benefi ts  
Variable Benefi ts

Total Personal Services

$ 2838 $ 34,056
$ 2,088 

2,880 
5,279

$ 34,056

10,247
44,303

TRAVEL - One t r i p  per month
A ir fa re  $486 X 12 t r i p s  plus 2 days per diem @ $85 per t r i p 7,872

CONTRACTUAL 
Postage .
Telephone @ $2500 fo r  long d is tance  
Xerox

$ 311
2,500 

150 2,961'

COMMODITIES 
.Calculator @ $280 
Setup costs fo r  Desk 
Average yea r ly  suppl ies

280
40

200 520

•EQUIPMENT
New posi t ion Modular Furn i tu re  Setup Costs $ 5,300 5,300

ASHA
Space Rental $ 2,700 2,700

Total Estimated Expenses $ 63,656
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O r i g i n a l  s p o n s o r s :  H a y e s ,  F l o o d ,

L i n d a u e r ,  e t  a l

\

IN THE HOUSE . BY THE FINANCE COMMITTEE

CS FOR HOUSE BILL NO. 15 ( F i n a n c e )

IN THE LEGISLATURE OF THE STATE OF ALASKA
• j •

THIRTEENTH LEGISLATURE -  FIRST SESSION

A BILL *

F o r  an A c t  ■ e n t i t l e d  A h 'A c t :%r e l a t i n g ~ t o ' ’ c b m m e r c i a L t f i s h e r i e s . "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* '  S e c t i o n  1 . ASr.16 ,i\ 5 .0 5 0 -  i s  am ended, b y  a d d in g ;a ^ n e w  p a r a g r a p h / : t o  ..read: 

( 1 3 ) ' o ~ s e l l  o r  l e a s e  a s t a t e  h a t c h e r y  • f a c i l i t y :>•

*  S e c .  2 .  AS 1 6 . 1 0 . 3 1 0 ( a )  i s  amended t o  r e a d :

(a )  The d e p a r t m e n t  may

( 1 )  make l o a n s  t o

(A ) i n d i v i d u a l  c o m m e r c ia l  f i s h e r m e n  w h o  h a v e  b e e n  

s t a t e  r e s i d e n t s  f o r  a c o n t i n u o u s  p e r i o d  o f  t w o  y e a r s  [F IV E  YEARS] 

im m e d ia t e ly  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a t i o n  f o r  a l o a n  u n d e r  

AS 1 6 . 1 0 . 3 0 0  -  1 6 . 1 0 . 3 7 0  an d  h a v e  h a d  a c rew m em b er  o r  c o m m e r c ia l  

f i s h i n g  l i c e n s e  u n d e r  AS 1 6 . 0 5 . 4 8 0  o r  a p e r m i t  u n d e r  AS 1 6 . 4 3  f o r  

t h e  y e a r  im m e d ia t e ly  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a t i o n  a n d  any  

o t h e r  tw o  [ANY ONE] o f  t h e  p a s t  f i v e  y e a r s ,  a n d  who a c t i v e l y  

p a r t i c i p a t e d  i n  t h e  f i s h e r y  d u r in g  t h o s e  p e r i o d s  [THAT F F R IO D ], 

f o r  t h e  p u r c h a s e  o f  e n t r y  p e r m i t s ;

(B ) an i n d i v i d u a l  who h a s  b e e n  a  s t a t e  r e s i d e n t  f o r  a 

c o n t i n u o u s  p e r i o d  o f  tw o y e a r s  [FIVE YEARS] i m m e d i a t e l y  p r e c e d i n g  

t h e  d a t e  o f  a p p l i c a t i o n  f o r  a l o a n  u n d e r  AS 1 6 . 1 0 . 3 0 0  -  1 6 . 1 0 . -  

3 7 0 ,  who

( i )  b e c a u s e  o f  l a c k  o f  t r a i n i n g  o x  l a c k  o f  em­

p lo y m e n t  o p p o r t u n i t i e s  i n  t h e  a r e a  o f  r e s i d e n c e  d o e s  n o t  

h a v e  o c c u p a t i o n a l  o p p o r t u n i t i e s  a v a i l a b l e  o t h e r  t h a n  com m er­

c i a l  f i s h i n g ;  o r

- 1 -  C S H B  1 5 ( F i n )



The fo l lo w in g  in d iv id u a ls  are ex p ected  to  t e s t i f y  on  CS HB 15 
(L o a n s ):

R e p re se n ta tiv e  Joe  H ayes, prim e sp on sor

R e p re se n ta tiv e  R ick  U eh lin g , C h a ir , House S p e c ia l  Com m ittee on 
Loans

Don H ostak , D ir e c t o r ,  D iv is io n  o f  B u sin ess Loans & V e te ra n s ' 
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F I S C A L  N O T E
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I. REQUEST
B i l l / R e s o lu t i o n  No.__
T i t l e  An Act re la t in g  Requested by__________

HB 15 Mn I l e g is l a t iv e  f in a n c e
tn Pi in i hi 11 t.v fu r  rnnmprrlal f ish ing  loans.Date

I I .  FISCAL DETAILAgency A ffec ted  Department of Commerce and Economic Development 
Program Category A f fe c ted Economic Development
BRU, Program, Or Subprogram(s) A ffec ted  D iv is ion  o f Loans ft Veterans' Af f a i r s(Note: i f  more than one budget component i s  a f fe c te d , separate l in e - item  

amounts and funding f o r  each component in  the ana lys is  se c t io n . )
EXPENDITURES (Thousands o f  D o l la r s )

FY 83 FY 84 FY 85 FY 86 FY 87 FY 88
100 PERSONAL SERVICES
200 TRAVEL300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS,ETC.

T O T A L 63.7 61.3 64 .4

FUNDING (Thousands o f  D o l la r s )

GENERAL FUND
FEDERAL FUNDSOTHER (Spec ify  Source)

63 .7 61 .3 6 4 . 4

POSITIONS

FULL TIME
PART TIMSTEMPORARY

I I I .  ANALYSIS (See F is c a l Note P repara t ion  In s t ru c t io n ,  Section I I I )  
Increased fund is required f o r  the fol lowing reasons:
1. Five-year r e s id en t s  have a longer t rack  record in Alaska, which makes t h e i r  

res idency ind ica to r s  much more obvious and more e a s i l y  ob ta inab le .  A one- 
y e a r  res idency requirement would r equ i r e  more in v e s t i g a t i v e  work in to  the 
residency background of the app l ic an t .

2. During c e r t a i n  times of the yea r,  many one-year r e s id en t s  do not have 
a prepared tax re tu rn ,  which is  one of the main documents used in d e t e r ­
mining res idency.

3. Contact with o the r  s t a t e s  wil l  be necessary in cases which involve prepared 
term res idency to determine the actual da tes of res idence.

IV . DATE_________________  PREPARED BY n. A.'tins fait. Pi re c to r__________
AGENCY Department of Commerce A Fconomic Pevelopmpnt. O r ig in a l :  L e g is la t iv e  Finance PHONE 464-2565 Divis ion of Loans & Veterans' Affai:



STATE OF ALASKA

FISCAL NOTE Revision Date April 8 , 1983

I. REQUEST II .
Bill/Resolution No.scsCSHB 15 (Finance)

T i t l e :  Commercial Fishing Loans__________
Sponsor: Haves. Flood. Lindauer, e t  a l . 
Requestor:_______________________________
EXPENDITURES/REVENUES: (Thousands of Pol

FISCAL DETAIL
Agency Affected Commerce & Econ. Development 
Program Category Affected: Development 
BRU, Program of Subprogram(s) Affected: 
Loans & Veterans' Affa irs

OPERATING
FY 83 FY 84 FY 85 FY 86 FY 87 FY 88

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

44.3 46.9 49.7 52.7 55.9
7.9 8.3 8.8 9.3 9.9
3.0 3.1 3.3 3.5 3.7
.5 .2 .2 .2 .2

5.3 -0- -0- -0- -0-
2.7 2.8 3.0 3.2 3.4

TOTAL OPERATING 63.7 61.3 65.0 68.9 73.1

ars)

CAPITAL
REVENUE

UNDING: (Thousands o f  Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER (Specify Source)

63,7 61 ,3 65 .0 68.9 73.1

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

II I .  SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

Not id en t i f i e d  by sponsor.

IV. ANALYSIS: Attach a separa te  page fo r  any Analysis
Prepared By: p. A. Hostak -_______  Phone: 465-2510
Division: Loans & Veterans1 Affa irs____________  Date: -S3>uate: ^

 ■ Dat e : 3 / MApproved by Commissioner: Richard A. Lyon 
Department:Commerce & Economic Development

D is t r ibu t ion :
Original to Leg is la t iv e  Finance
Copy to Office of Management and Budget (for Leg is la tu re  introduced b i l l s )
Copy to Department (for Governor introduced b i l l s )
Copy to Sponsor
Copy to  Requestor ( i f  d i f f e r e n t  from Sponsor) 3/8/83



SCSCSHB 15 (Finance) FISCAL NOTE ANALYSIS:

Provides for an Inves t iga to r  I I I  pos i t ion .  This pos i t ion ' s  
primary r e spon s ib i l i t y  would be to inves t iga te  the residency 
claims of app l ican ts  under the Commercial Fishing Loan Program. 
This would involve c iv i l  as well as criminal inves t iga t ions .
A large amount of the emphasis would be to insure th a t  only 
qua l i f i ed  app l ican ts  receive loans and to prosecute appl ican ts  
who provide fraudulent claims. There would also be a large 
amount of follow-up work. SCSCSHB 15 (Finance) provides fo r  
an acce le ra ted  payback i f  a borrower terminates h is  Sta te 
residency. All f igures  are based on a 6% in f l a t io n  increase 
per year.  FY '85 f igures are s l i g h t l y  lower than FY '84, 
due to  the e l iminat ion of one-time expenditures for equipment 
and commodities.
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I n v e s t i g a t o r  111

RANGE/STEP 

BA
2.

TYPE OF POSITION 
PH 1

STAFF MONTHS 
12

RP NUMBER FCN NUMBER

3. CONTINUATION LEVEL | | ADDITION |
A. TYPE OF EXPENDITURE '-"ffiSuNT” ' "

1 7 3
PERSONAL SERVICES

5. Salary 2,838/liiOlltll 34.U56.UU
6. Benefi ts 5,279.00
7. Supplemental Benefits 2.U88.UU
8. Fixed Benefits 2.88U.UU
9. TOTAL PERSONAL SERVICES 01 44.3U3.UU
10. Travel 02 7,872.(JIT
11. Contractual 03 2,961.UU
12. Commodities OA 520.UU
13. Equipment 05 5.3UU.UU
1A. Other 2,700.00
15. TOTAL COST 6 3 j656.00
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RECEIPT CODE FUNDING SOURCE

16. Federal Receipts 1002
17. G.F. Match 1003

18. General Funds 100A 63.656.00
19. l-A Receipts 1005

20. Program Receipts 1028

21. Other

FOR BSM USE ONLY
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iMMM/.nacn-r,

BRU PRIORITY

BARG. UNIT
i i
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Juneau
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OFFICE OF THE A TTORNEY GENERA L

B i l l  S h e f f i e ld ,  G o v e r n o r

POUCH K  - STATE CAPITOL 
JUNEAU,ALASKA 99811 
PHONE: (9071 465-3600

D ecem ber 6 ,  1982

D .A . H o s ta k ,  D i r e c t o r  
D i v i s i o n  o f  B u s in e s s  Loans 

and V e te r a n s  A f f a i r s  
D ep artm en t o f  Commerce 

and E con om ic  D eve lop m en t 
P ouch  D
J u n ea u , A la s k a  99811

R e: C o n s t i t u t i o n a l i t y  o f  R e s i d e n c e
R eq u irem en t  f o r  F i s h i n g  L oa n s  
(AS 1 6 . 1 0 . 3 1 0 ) .
Our f i l e  3 6 6 - 1 6 1 - 8 3 .

D ear H r. H o s ta k :

In  a November 2 6 ,  1982 o p i n i o n ,  t h i s  o f f i c e  c o n c l u d e d  

t h a t  t h e  f i v e - y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s  f o r  commer­

c i a l  f i s h i n g  l o a n s  i n  AS 1 6 . 1 0 . 3 1 0 ( a ) ( 1 )  c l e a r l y  a r e  u n c o n s t i ­

t u t i o n a l ,  t h a t  no g o o d  f a i t h  d e f e n s e  o f  th e  r e q u i r e m e n t s  c o u l d  b e  

a d v a n ce d  i f  t h e y  w ere  c h a l l e n g e d  i n  c o u r t ,  and t h a t  t h e  r e q u i r e ­

m ents w e r e  n o t  s e v e r a b l e .  As a r e s u l t ,  we c o n c l u d e d  t h a t  t h e  

D epartm en t o f  Commerce and E con om ic  D e v e lo p m e n t ,  D i v i s i o n  o f  B u s­

i n e s s  Loans and V e t e r a n s '  A f f a i r s ,  had  no c h o i c e  b u t  t o  s u s p e n d  

t h e  p rog ra m  u n t i l  th e  l e g i s l a t u r e  h a d -a n  o p p o r t u n i t y  t o  amend t h e  

e n a b l i n g  l e g i s l a t i o n .

G o v e rn o r  S h e f f i e l d  a s k e d  us t o  r e v i e w  t h e  c o n c l u s i o n s
• • •

o f  t h a t  o p i n i o n  t o  d e te r m in e  w h e th e r  th e  p rog ra m  l e g a l l y  ca n  b e
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r e i n s t i t u t e d  b e tw e e n  now and t h e  t im e  t h e  l e g i s l a t u r e  h a s  an o p ­

p o r t u n i t y  t o  a d d r e s s  th e  p r o b le m  c r e a t e d  b y  th e  f i v e - y e a r  d u r a ­

t i o n a l  r e s i d e n c y  r e q u i r e m e n t .  G o v e r n o r  S h e f f i e l d ' s  r e q u e s t  

stemmed fro m  a s t r o n g  d e s i r e  t o  m in im iz e  t h e  a d v e r s e  c o n s e q u e n c e s  

r e s u l t i n g  fr o m  s u s p e n s io n  o f  t h e  p rog ra m  a t  t h i s  t i m e .  1 /

In  r e s p o r  t o  t h e  g o v e r n o r ' s  r e q u e s t ,  we h a v e  u n d e r ­

ta k e n  a th o r o u g h  tv- .ew o f  t h e  Novem ber 2 6 ,  1982  o p i n i o n .  F o l ­

lo w in g  t h a t  r e v i e w ,  we rem a in  s a t i s f i e d  t h a t  two o f  t h e  c o n c l u ­

s i o n s  r e a c h e d  i n  t h a t  o p i n i o n  a r e  c o r r e c t :  ( 1 )  t h e  f i v e - y e a r

d u r a t i o n a l  r e s i d e n c y  r e q u ir e m e n t s  a r e  u n c o n s t i t u t i o n a l ;  a n d

(2 )  no  g o o d  f a i t h  d e f e n s e  o f  t h o s e  r e q u i r e m e n t s  c o u l d  b e  a d v a n c e d  

i f  t h e y  w ere  c h a l l e n g e d  in  c o u r t .

H ow ever, we a r e  n o t  as  c e r t a i n  a b o u t  t h e  c o n c l u s i o n  

r e g a r d i n g  t h e  s e v e r a b i l i t y  o f  t h o s e  r e q u i r e m e n t s  f r o m  t h e  r e ­

m a in d er  o f  t h e  s t a t u t e .  Under Lynden T r a n s p o r t ,  I n c .  v .  S t a t e . 

532 P . 2d  700 (A la s k a  1 9 7 5 ) ,  a t w o - s t e p  t e s t  f o r  s e v e r a b i l i t y  i s  

e m p lo y e d . F i r s t ,  i t  must a p p e a r  t h a t  l e g a l  e f f e c t  ca n  b e  g i v e n  

t o  th e  r e m a in d e r  o f  th e  s t a t u t e  a f t e r  t h e  o f f e n s i v e  p r o v i s i o n  i s  

s t r i c k e n .  H e re ,  l e g a l  e f f e c t  c e r t a i n l y  ca n  b e  g i v e n  t o  a l l  t h r e e  

s u b p a ra g r a p h s  o f  AS 1 6 . 1 0 . 3 1 0 ( a ) ( 1 )  i f  t h e  w ord s  " o f  f i v e  

y e a r s "  a r e  d e l e t e d  fro m  ea ch  s u b p a r a g r a p h .  I f  t h o s e  d e l e t i o n s

1/ T h is  t im e  p e r i o d  —  i . e . ,  b e tw e e n  T h a n k s g iv in g  and e a r l y  
s p r in g  —  i s  th e  f i s h i n g  o f f - s e a s o n .  A c c o r d i n g l y ,  i t  i s  th e  b u s ­
i e s t  t im e  o f  y e a r  f o r  f i n a n c i a l  t r a n s a c t i o n s  m ost  d i r e c t l y  im ­
p a c t e d  b y  a s u s p e n s io n  o f  th e  co m m e r c ia l  f i s h i n g  l o a n  p ro g ra m .
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a r e  m ade, t h e  e l i g i b i l i t y  r e q u ir e m e n t  i n  g e n e r a l  w o u ld  b e  t h a t  

a p p l i c a n t s  " h a v e  b e e n  s t a t e  r e s i d e n t s  f o r  a c o n t in u o u s  p e r i o d  [OF 

FIVE YEARS] im m e d ia t e ly  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a t i o n  f o r  a 

l o a n . "  AS 1 6 . 1 0 . 3 1 0 ( a ) ( 1 ) ( A )  ( m a t e r i a l  i n  b r a c k e t s  d e l e t e d ) .

The s e c o n d  e le m e n t  o f  t h e  Lynden T r a n s p o r t  t e s t  i s  t h a t  

i t  m ust a p p e a r  th e  l e g i s l a t u r e  in t e n d e d  th e  r e m a in d e r  o f  t h e  

s t a t u t e  t o  s t a n d  i f  th e  o f f e n s i v e  p r o v i s i o n  was s t r i c k e n .  I n  AS 

1 6 . 1 0 . 3 0 0 ,  t h e  l e g i s l a t u r e  d e c l a r e d  th e  p o l i c y  u n d e r l y i n g  t h e  

c o m m e r c ia l  f i s h i n g  l o a n  p ro g ra m : " I t  i s  th e  p o l i c y  o f  t h e  s t a t e ,

u n d e r  s e c s .  3 0 0 -3 7 0  o f  t h i s  c h a p t e r ,  t o  p ro m o te  t h e  r e h a b i l i t a ­

t i o n  o f  th e  s t a t e ' s  f i s h e r i e s ,  d e v e lo p m e n t  o f  a p r e d o m in a n t ly  

r e s i d e n t  f i s h e r y ,  and c o n t in u e d  m a in te n a n ce  o f  c o m m e r c ia l  f i s h i n g  

g e a r  and  v e s s e l s  t h r o u g h o u t  t h e  s t a t e  b y  means o f  l o n g - t e r m  l o w  

i n t e r e s t  l o a n s . "  N e i t h e r  th e  r e h a b i l i t i a t i o n  o f  t h e  s t a t e ' s  

f i s h e r i e s  n o r  t h e  c o n t i n u e d  m a in te n a n ce  o f  c o m m e r c ia l  f i s h i n g  

g e a r  and v e s s e l s  i s  r e l a t e d ,  e i t h e r  d i r e c t l y  o r  i n d i r e c t l y ,  t o  a 

d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t .  I f  t h e  f i v e - y e a r  d u r a t i o n a l  

r e s i d e n c y  r e q u ir e m e n t  i s  n o t  s e v e r a b l e  and th e  p rog ram  m ust b e  

s u s p e n d e d  as a r e s u l t ,  t h e s e  l e g i s l a t i v e  p u r p o s e s  c l e a r l y  w i l l  b e  

t h w a r t e d .  We b e l i e v e  th e  p r e s e n c e  o f  l e g i s l a t i v e  p u r p o s e s  w h o l l y  

u n r e l a t e d  t o  t h e  d u r a t i o n a l  r e s i d e n c y  r e q u ir e m e n t  may b e  v i e w e d  

as  e v i d e n c e  t h a t  th e  l e g i s l a t u r e  in t e n d e d  th e  r e m a in d e r  o f  t h e  

s t a t u t e  t o  s t a n d  i f  th e  d u r a t i o n a l -  r e s i d e n c y  r e q u ir e m e n t s  w e r e  

s t r i c k e n .
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M o r e o v e r ,  t h e  e x p r e s s  l e g i s l a t i v e  p u r p o s e  o f  p r o m o t in g  

d e v e lo p m e n t  o f  a p r e d o m in a t e ly  r e s i d e n t  f i s h e r y  and  t h e  i m p l i e d  

l e g i s l a t i v e  p u r p o s e  o f  e n s u r in g  t h a t  o n l y  b o n a  f i d e  s t a t e  r e s i ­

d e n t  c o m m e r c ia l  f i s h e r m e n  q u a l i f y  f o r  c o m m e r c ia l  f i s h i n g  l o a n s  

b o t h  ca n  b e  a c c o m p l i s h e d  q u i t e  e a s i l y  w i t h o u t  a s t a t u t o r y  f i v e -  

y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t .  W ith o u t  t h a t  r e q u i r e m e n t ,  

e l i g i b i l i t y  s t i l l  w o u ld  be  l i m i t e d  b y  s t a t u t e  t o  t h o s e  who " h a v e  

b e e n  s t a t e  r e s i d e n t s  f o r  a c o n t in u o u s  p e r i o d "  —  i . e . ,  bon a  f i d e  

A la s k a  r e s i d e n t s .

In  o t h e r  w o r d s ,  a l l  o f  th e  l e g i t i m a t e  l e g i s l a t i v e  

p u r p o s e s  u n d e r l y i n g  b o t h  t h e  s t a t u t o r y  c o m m e r c ia l  f i s h i n g  l o a n  

p rog ra m  as a w h o le  and th e  s p e c i f i c  f i v e - y e a r  d u r a t i o n a l  

r e s i d e n c y  r e q u ir e m e n t s  ca n  b e  s a t i s f i e d  e v e n  i f  t h e  f i v e - y e a r  

r e q u ir e m e n t s  a r e  s e v e r e d .  As a r e s u l t ,  we b e l i e v e  i t  i s  

r e a s o n a b l e  t o  c o n c lu d e  t h a t  t h e  l e g i s l a t u r e  w o u ld  h a v e  i n t e n d e d  

th e  r e m a in d e r  o f  th e  s t a t u t o r y  c o m m e rc ia l  f i s h i n g  l o a n  p rog ram  t o  

s t a n d  i f  t h e  u n c o n s t i t u t i o n a l  f i v e - y e a r  d u r a t i o n a l  r e s i d e n c y  

r e q u ir e m e n t s  w ere  s t r i c k e n .

A c c o r d i n g l y ,  t inder Lynden T r a n s p o r t , t h e  o f f e n s i v e  

f i v e - y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u ir e m e n t  ca n  b e  fo u n d  s e v e r ­

a b l e .  We b e l i e v e  t h a t  i s  th e  r e s u l t  th e  A la s k a  Supreme C o u r t  

w o u ld  r e a c h  i f  th e  q u e s t i o n  was p r e s e n t e d  t o  i t .  As a r e s u l t ,  we 

b e l i e v e  y o u  s h o u ld  r e i n s t i t u t e  th e  p rogra m  u n d e r  AS 1 6 . 1 0 -  

. 3 1 0 ( a ) ( 1 ) ,  b u t  w i t h o u t  th e  f i v e - y e a r  d u r a t i o n a l  r e s i d e n c y  r e -
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q u irem en i : .  T h a t  c o n c l u s i o n  i s  s u p p o r t e d  b y  AS 0 1 . 1 0 . 0 3 0 ,  t h e  

s t a t e ' s  g e n e r a l  s e v e r a b i l i t y  c l a u s e  2 / ,  w h ic h  t h e  A la s k a  Suprem e 

C o u rt  v ie w s  as  e s t a b l i s h i n g  a t  l e a s t  a weak p r e s u m p t io n  i n  f a v o r  

o f  s e v e r a b i l i t y .  W i l l ia m s  v .  Z o b e l , 619 P . 2d 422 ( A l a s k a  1 9 8 0 ) .

Once t h e  f i v e - y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s  

a r e  s e v e r e d ,  th e  s t a t u t e  th e n  r e q u i r e s  o n l y  t h a t  a p p l i c a n t s  h a v e  

b e e n  s t a t e  r e s i d e n t s  f o r  a c o n t in u o u s  p e r i o d  im m e d ia t e ly  p r i o r  t o  

a p p ly in g  f o r  a l o a n  as  an o b j e c t i v e  t e s t  o f  r e s i d e n c y .  To e s t a b ­

l i s h  a l e g a l l y  d e f e n s i b l e  o b j e c t i v e  s t a n d a r d  f o r  t h e  l e n g t h  o f

th e  s t a t u t o r i l y  r e q u i r e d  c o n t in u o u s  p e r i o d  o f  r e s i d e n c y ,  we b e -
»

l i e v e  t h e  D epartm en t o f  Commerce and E con om ic  D e v e lo p m e n t  s h o u l d  

a d o p t  em erg en cy  r e g u l a t i o n s  u n d e r  AS 1 6 . 1 0 . 3 1 0 ( a ) ( 3 )  and AS 4 4 -  

. 6 2 . 2 5 0 .

The l e n g t h  o f ‘ any p e r i o d  o f  r e s i d e n c y  r e q u i r e d  b y  s u c h  

r e g u l a t i o n s  s h o u ld  b e  w i t h i n  a ra n g e  w h ic h  c o u l d  b e  d e f e n d e d  i n  

c o u r t .  Under th e  c a s e s  c i t e d  i n  th e  Novem ber 2 6 ,  19 82  o p i n i o n ,  

30 days c l e a r l y  w ou ld  b e  p e r m i s s i b l e .  One y e a r  a lm o s t  c e r t a i n l y

2/ AS 0 1 .1 0 .0 3 0  p r o v i d e s :

Any law  h e r e t o f o r e  o r  h e r e a f t e r  e n a c t e d  b y  t h e  
A la s k a  L e g i s l a t u r e  w h ich  l a c k s  a s e v e r a b i l i t y  
c l a u s e  s h a l l  b e  c o n s t r u e d  as th ou g h  i t  c o n t a i n e d  
th e  c l a u s e  i n  th e  f o l l o w i n g  la n g u a g e ,  " I f  any  p r o ­
v i s i o n  o f  t h i s  A c t ,  o r  th e  a p p l i c a t i o n  t h e r e o r  t o  
any p e r s o n  o r  c i r c u m s t a n c e  i s  h e l d  i n v a l i d ,  t h e  
re m a in d e r  o f  t h i s  A c t  and th e  a p p l i c a t i o n  t o  o t h e r  
p e r s o n s  o r  c i r c u m s t a n c e s  s h a l l  n o t  b e  e f f e c t e d  
[ s i c ]  t h e r e b y . "
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w o u ld  b e  p e r m i s s i b l e .  A g o o d  f a i t h  argum ent c o u l d  b e  made t h a t  

two y e a r s  i s  p e r m i s s i b l e  b e c a u s e  o f  th e  h i g h l y  t r a n s i e n t  n a t u r e  

o f  f i s h e r m e n ,  a l t h o u g h  i t  i s  m ore l i k e l y  th a n  n o t  t h a t  a  t w o - y e a r  

d u r a t i o n a l  r e s i d e n c y  r e q u ir e m e n t  w o u ld  b e  f o u n d  u n c o n s t i t u t i o n a l  

i f  c h a l l e n g e d  i n  c o u r t .  To a s s i s t  y o u r  d e p a rtm e n t  i n  a d o p t i n g  

t h e  n e c e s s a r y  em ergen cy  r e g u l a t i o n s ,  we a r e  a t t a c h i n g  a d r a f t  

f i n d i n g  o f  e m e rg e n cy ,  o r d e r  o f  a d o p t i o n ,  and amended r e g u l a t i o n  

c o n fo r m in g  t o  the. r e q u ir e m e n t s  o f  AS 4 4 .6 2 . 2 5 0 .  3 /

We a r e  aware t h a t  th e  A la s k a  Supreme C o u r t  h a s  a c k n o w l ­

e d g e d  th e  d o c t r i n e  o f  s e p a r a t i o n  o f  p o w e r s .  See e . g . ,  B ra d n e r  v .  

Hammond, 553 P . 2d 1 (A la s k a  1 9 7 6 ) ;  P u b l i c  D e fe n d e r  A g e n c y  v .  S u ­

p e r i o r  C o u r t , 534 P . 2d  947 (A la s k a  1 9 7 5 ) .  U nder t h a t  d o c t r i n e ,  

some m ig h t  c r i t i c i z e  a p o l i c y  u n d er  w h ich  t h e  a t t o r n e y  g e n e r a l  

c o n c l u d e s  t h a t  c o n s t i t u t i o n a l l y  o f f e n s i v e  p r o v i s i o n s  a r e  s e v e r e d  

u n d er  t h e  Lynden T r a n s p o r t  a n a l y s i s  w i t h  t h e  e x e c u t i v e  b r a n c h  

th e n  p r o c e e d i n g  t o  im plem en t th e  re m a in d e r  o f  t h e  s t a t u t e .  4 /  I t  

a p p a r e n t ly  was f o r  t h i s  r e a s o n  —  i . e .  t h a t  s e v e r i n g  t h e  c o n s t i ­

t u t i o n a l  p o r t i o n  o f  th e  s t a t u t e  c o u l d  b e  v ie w e d  as  i m p e r m i s s i b l e

2 /  Y our d ep a rtm en t  must th en  f o l l o w  t h e  a d d i t i o n a l  s t e p s  
o u t l i n e d  i n  th e  D r a f t i n g  Manual f o r  A d m i n i s t r a t i v e  R e g u l a t i o n s .  
See c h e c k l i s t  on p p .  1 2 -1 3  and c h a p t e r  5 .

4 /  T h is  i s  p r e c i s e l y  what happen ed  when t h i s  d e p a r tm e n t  p r o ­
p o s e d  t o  s e t t l e  a c o u r t  c h a l l e n g e  t o  th e  s t a t e ' s  l o n g e v i t y  b o n u s  
p rog ra m  b y  s e v e r i n g  th e  p r o g r a m 's  u n c o n s t i t u t i o n a l  r e s i d e n c y  r e ­
q u ire m e n ts  and e s t a b l i s h i n g  a o n e - y e a r  d u r a t i o n a l  r e s i d e n c e  r e ­
q u ir e m e n t  i n  t h e i r  p l a c e .
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l e g i s l a t i n g  b y  t h e  e x e c u t i v e  b ra n c h  —  t h a t  f o r m e r  A t t o r n e y  

G e n e r a l  Condon c o n c lu d e d  t h a t  y o u  had  no c h o i c e  b u t  t o  s u s p e n d  

t h e  p rog ra m  p e n d in g  a l e g i s l a t i v e  s o l u t i o n .

H ow ever, i n  t h e  e x t r a o r d i n a r y  s i t u a t i o n  w h e r e  a s t a t ­

u t o r y  r e q u ir e m e n t  c l e a r l y  i s  u n c o n s t i t u t i o n a l  and c a n n o t  b e  d e ­

f e n d e d  i n  c o u r t ,  I  b e l i e v e  t h e  b e t t e r  r e s u l t  i s  f o r  t h e  l e g i s l a -  

t i v e  w i l l  e x p r e s s e d  i n  th e  o v e r a l l  s t a t u t o r y  sch em e t o  b e  im p l e ­

m ented  w i t h o u t  t h e  c o n s t i t u t i o n a l l y  o f f e n s i v e  p r o v i s i o n s  i f  t h e y  

ca n  b e  s e v e r e d  u n d e r  tn e  Lynden T r a n s p o r t  a n a l y s i s .  T h i s  g i v e s  

t h e  e x e c u t i v e  b r a n c h  much m ore f l e x i b i l i t y  when t h e  l e g i s l a t u r e  

p a s s e s  a s t a t u t e  w h ich  i s  u n c o n s t i t u t i o n a l  i n  p a r t .  U nder a ' p o l ­

i c y  w h ere  o f f e n s i v e  p r o v i s i o n s  c a n n o t  b e  s e v e r e d ,  t h e  d i f f i c u l t  

c h o i c e '  i s  b e tw e e n  c o n t i n u i n g  t o  im plem en t an u n c o n s t i t u t i o n a l  

s t a t u t e  o r  s u s p e n d in g  an e n t i r e  p rog ra m . H ow ev er , i f  an  o f f e n ­

s i v e  p r o v i s i o n  can  b e  s e v e r e d ,  th e  e x e c u t i v e  b r a n c h  ca n  im p lem en t 

t h e  l e g i s l a t i v e  w i l l  i n  a c o n s t i t u t i o n a l  m anner, t h e r e b y  s a t i s f y ­

in g  th e  p ro g ra m m a t ic  d e s i r e s  e x p r e s s e d  by  t h e  l e g i s l a t u r e  w i t h o u t  

r u n n in g  a f o u l  o f  c o n s t i t u t i o n a l  c o n s t r a i n t s .

I f  th e  l e g i s l a t u r e  i s  d i s s a t i s f i e d  w i t h  t h i s  r e s u l t ,  o r  

d i s a g r e e s  w i t h  t h e  a t t o r n e y  g e n e r a l ' s  c o n c l u s i o n  r e g a r d i n g  

s e v e r a b i l i t y ,  i t  a lw a y s  has t h e  o p t i o n  o f  am ending  t h e  s t a t u t e  o r  

r e p e a l i n g  i t  a l t o g e t h e r .  U l t i m a t e l y ,  th e  l e g i s l a t u r e  m ust ta k e  

f i n a l  r e s p o n s i b i l i t y  f o r  th e  s t a t u t e s  w h ich  g o v e r n  t h e  s t a t e .
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To in t r u d e  as l i t t l e  as p o s s i b l e  i n t o  t h e  l e g i s l a t i v e  

s p h e r e ,  G o v e rn o r  S h e f f i e l d  has made i t  c l e a r  t h a t  t h e  s o l u t i o n  

o u t l i n e d  a b o v e  i s  t o  b e  an i n t e r i m  s o l u t i o n  o n l y .  U n d er  AS 4 4 . 6 2 -  

. 2 6 0 ( a ) ,  em erg en cy  r e g u l a t i o n s  e x p i r e  120 d ays  a f t e r  t h e y  a r e  

a d o p t e d .  A t  t h a t  t im e ,  i f  t h e  l e g i s l a t u r e  h a s  n o t  a d d r e s s e d  t h e  

.p r o b le m  p r e s e n t e d  by  th e  u n c o n s t i t u t i o n a l  f i v e - y e a r  d u r a t i o n a l  

r e s i d e n c y  r e q u i r e m e n t s ,  th e  p rogra m  s h o u ld  a g a in  b e  s u s p e n d e d .

We a r e  s e n d in g  c o p i e s  o f  t h i s  o p i n i o n  t o  S e n a t o r  

K e r t t u l a  and R e p r e s e n t a t i v e  Hayes t o  e n s u r e  t h a t  t h e  l e g i s l a t u r e  

has n o t i c e  t h a t  th e  program  w i l l  be  su s p e n d e d  u pon  e x p i r a t i o n  o f  

th e  em erg en cy  r e g u l a t i o n  i f  t h e r e  i s  n o  l e g i s l a t i v e  a c t i o n  b e f o r e ,  

t h e n .  C o n s e q u e n t ly ,  th e  l e g i s l a t u r e  w i l l  h a v e  t o  a c t  i f  i t  d e ­

s i r e s  th e  program  t o  c o n t i n u e  b e y o n d  t h e  e x p i r a t i o n  d a t e  o f  t h e

e m ergen cy  r e g u l a t i o n .

The a d m i n i s t r a t i o n  i s  c o n s i d e r i n g  p r o p o s i n g  l e g i s l a t i o n  

t o  rem edy t h i s  p r o b le m , a l t h o u g h  no d e c i s i o n  has  b e e n  made i n  

t h a t  r e g a r d .  H ow ever, any perm an ent s o l u t i o n  t o  t h e  p r o b le m  c r e ­

a t e d  b y  t h e  u n c o n s t i t u t i o n a l  f i v e - y e a r  d u r a t i o n a l  r e s i d e n c y  r e ­

q u ir e m e n t ’ i n  AS 1 6 . 1 0 . 3 1 0 ( a ) ( 1 )  must b e  p r o v i d e d  b y  t h e  l e g i s ­

l a t u r e .  The i n t e r i m  s o l u t i o n  o u t l i n e d  a b ov e  i s  s im p l y  a p r a g -  

.m a t ic  a p p r o a c h  t o  s o l v i n g  t h e  p ro b le m  t e m p o r a r i l y  t o  a v o i d  t h e  

c o n s i d e r a b l e  h a r d s h ip  im m ed ia te  s u s p e n s io n  o f  t h e  p r o g r a m  w o u ld  

sw ork  on th e  c o m m e rc ia l  f i s h i n g  i n d u s t r y  w h i l e  t h e  l e g i s l a t u r e  

c o n s i d e r s  t h i s  m a t t e r .
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We w i l l  b e  happy  t o  w ork  w i t h  y o u  i n  p u t t i n g  t h i s  s u g ­

g e s t e d  i n t e r i m  s o l u t i o n  i n t o  p r a c t i c e .

A t t o r n e y  G e n e r a l

NCG:GTK:dim 

A tta ch m en t

D ecem ber 6 ,  1982  
Page 9

c c :  S e n a t o r  J a lm a r  K e r t t u l a
R e p r e s e n t a t i v e  J o e  L . Hayes
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H o u s e  o f  R e p r e s e n t a t i v e s

Novem ber 5 ,  1982

Official Rim'nm
MEMORANDUM

TO: The H o n o r a b le  J o e  Hayes 
S p e a k e r  o f  t h e  H ouse  
A n c h o r a g e

FROM: Mark K. J o h n s o n  
J u n eau

Pouch V 
State Capitol 

Juneau. Alaska 99811

S u b j e c t s :  P r o p o s e d  l e g i s l a t i o n  r e g a r d i n g  ( a )  C om m erc ia l  F i s h i n g  L oan  
A c t  and ( b )  F i s h e r m e n 's  M o r tg a g e  and N o te  F un d .

Each o f  t h e s e  p rog ra m s  was i d e n t i f i e d  b y  t h e  A t t o r n e y  G e n e r a l  i n  h i s  
l e t t e r  o f  S e p te m b e r  1 ,  as  p o s i n g  c o n s t i t u t i o n a l  p r o b le m s  b e c a u s e  o f  
d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s .  A f t e r  some r e s e a r c h  an d  r e f l e c t i o n  
i t  was d e t e r m in e d  t h a t  a t te m p ts  t o  c u r e  t h e  p r o b le m s  w i t h  these-*  
p rog ra m s  s h o u ld  b e  s im p le  r a t h e r  th an  c o m p le x .

In  th e  C om m erc ia l  F i s h i n g  Loan A c t ,  AS 1 6 . 1 0 . 3 1 0 - 1 6 . 1 0 . 3 6 0 ,  th e  
D ep a rtm en t o f  Commerce i s  g i v e n  th e  a u t h o r i t y  t o  make l o a n s  t o  
i n d i v i d u a l  c o m m e r c ia l  f i s h e r m e n  and e l i g i b l e  b u s i n e s s  v e n t u r e s  
f o r  " t h e  r e p a i r ,  r e s t o r a t i o n  o r  u p g r a d in g  o f  e x i s t i n g  v e s s e l s  and  
g e a r ,  f o r  t h e  p u r c h a s e  o f  e n t r y  p e r m it s  and g e a r  and f o r  th e  
c o n s t r u c t i o n  and p u r c h a s e  o f  v e s s e l s . . . " .  The p ro g ra m  a l s o  im p o s e d  
a f i v e  y e a r  c o n t in u o u s  r e s i d e n c y  r e q u i r e m e n t  f o r  e l i g i b i l i t y  f o r  
t h e s e  l o a n s .

The p r o p o s e d  l e g i s l a t i o n  w o u ld  d e l e t e  th e  f i v e  y e a r  r e s i d e n c y '  
r e q u i r e m e n t  e n t i r e l y  b u t  expan d  a r e q u i r e m e n t  t h a t  an a p p l i c a n t  
h a ve  a c t i v e l y  p a r t i c i p a t e d  i n  th e  f i s h e r y  f r o m  o n e  o u t  o f  th e  l a s t  
f i v e  y e a r s  t o  t h r e e  o u t  o f  t h e  l a s t  f i v e  y e a r s .  In a sm u ch  as  t h e r e  
i s  no r e s i d e n c y  r e q u i r e m e n t  f o r  th e  h o l d i n g  o f  a l i m i t e d  e n t r y  
p e r m it  o r  o n  p a r t i c i p a t i o n  i n  th e  f i s h e r y  as  a crew m em ber, t h i s  
may b e  a a p p r o p r i a t e  r e s p o n s e .

L e g i s l a t i o n  c r e a t i n g  th e  F i s h e r m e n 's  M o r tg a g e  and  N o te  F un d , AS 
1 6 . 1 0 . 6 5 0 - 1 6 . 1 0 . 7 2 0 ,  a l s o  im p osed  a f i v e  y e a r  d u r a t i o n a l  r e s i d e n c y  
r e q u i r e m e n t  on  a p p l i c a n t s  f o r  t h a t  p ro g ra m . The p r o p o s e d  l e g i s l a t i v e  
r e s p o n s e  w o u ld  a l s o  d e l e t e  t h i s  r e q u ir e m e n t  f r o m  th e  la w .  But a t  
th e  same t im e ,  th e  r e s p o n s e  w ou ld  im p ose  u p on  an a p p l i c a n t  th e  
b u r d e n  o f  e s t a b l i s h i n g  t h a t  " h e  i s  l i k e l y  t o  c o n t r i b u t e  t o  t h e  
e c o n o m ic  s t a b i l i t y  o f  th e  s t a t e " .



My u n d e r s t a n d in g  o f  th e  o n i n i o n  o f  th e  U .S . Sutrem e C o u r t  i n
Z o b e l  V. W i l l i a m s ,  JJ .S* . , 72 L Ed 2d 6 7 2 ,*  ( 1 9 8 2 ) ,  i s  t h a t
t h e ' i m p o s i t i o n  o f  su cn  a r e q u i r e m e n t  i s  a c c e p t a b l e .  Such a  
r e q u i r e m e n t  d o e s  n o t  s u f f e r  fro m  t h e  d e f e c t  o f  b e i n g  o n l y  
b a ck w a rd  l o o k i n g  b u t  i s  r a t h e r ,  o n l y  c o n c e r n e d  w i t h  th e  p r e s e n t  
and t h e  f u t u r e .  I  b e l i e v e  a c c o r d i n g l y  t h a t  su ch  a r e q u i r e m e n t  
i s  a  " l e g i t i m a t e  s t a t e  p u r p o s e " .  S ee  t h e  o p i n i o n  o f  J u s t i c e  
B rennan a t  72 L Ed 2d 6 7 2 ,  a t  6S4 .

T h e s e  l a s t  two p i e c e s  o f  p r o p o s e d  l e g i s l a t i o n  r e p r e s e n t  t h e  f i n a l  
a r e a s  i n  w h ic h  l e g i s l a t i v e  a c t i o n  i s  a p p r o p r i a t e  w i t h  t h e  e x c e p t i o n  
o f  t h e  l o n g e v i t y  b on u s  p rog ra m . I  w i l l  b e  s p e n d in g  some t im e  
on  t h a t  i s s u e  t o  d e t e r m in e  i f  some k i n d  o f  l e g i s l a t i v e  s o l u t i o n  
ca n  b e  f a s h i o n e d .  I  e x p e c t ,  h o w e v e r ,  t h a t  t h e  l i k e l y  c o n c l u s i o n  
i s  t h a t  t h e  p rog ra m  m ust b e  s c r a p e d  a l t o g e t h e r  o r  fu n d e d  a t  
a  d r a m a t i c a l l y  h i g h e r  l e v e l .



*Sec 1: AS 16.10.310 is amended to read:

S e c .  1 6 . 1 0 . 3 1 0 .  P ow ers  o f  th e  d e p a r tm e n t ,  ( a )  The d e p a r tm e n t  may
(1 )  make l o a n s  t o

(A) i n d i v i d u a l  c o m m e r c ia l  f i s h e r m e n  who h a v e  had  a  crew m em ber o r  
c o m m e r c ia l  f i s h i n g  l i c e n s e  u n d e r  AS 1 6 .0 5 .4 8 0  o r  a p e r m i t  u n d e r  AS 
1 6 . 4 3 . 0 1 0 - 1 6 . 4 3 . 3 8 0  f o r  any t h r e e  o f  t h e  p a s t  f i v e  y e a r s * a n d  who 
a c t i v e l y  p a r t i c i p a t e d  i n  th e  f i s h e r y  d u r in g  t h a t  p e r i o d ,  f o r  th e  
r e p a i r ,  r e s t o r a t i o n  o r  u p g r a d in g  o f  e x i s t i n g  v e s s e l s  and g e a r ,  f o r  
t h e  p u r c h a s e  o f  e n t r y  p e r m it s  and g e a r ,  and f o r  t h e  c o n s t r u c t i o n  a n d  
p u r c h a s e  o f  v e s s e l s ;  and

( B ) c o r p o r a t i o n s , p a r t n e r s h i p s  o r  j o i n t  v e n t u r e s ,  100  p e r  c e n t  o f  
'w h ic h  a r e  owned b y  i n d i v i d u a l  c o m m e r ic a l  f i s h e r m e n  who h a v e  h ad  a
crewmember o r  c o m m e r c ia l  f i s h i n g  l i c e n s e  u n d e r  AS 1 6 .0 5 .4 8 0  o r  a p e r m i t  
u n d e r  AS 1 6 . 4 3 . 0 1 0 - 1 6 . 4 3 . 3 8 0  f o r  any t h r e e  o f  th e  l a s t  f i v e  y e a r s ,  
and who- a c t i v e l y  p a r t i c i p a t e d  i n  t h e  f i s h e r y  d u r in g  t h a t  p e r i o d ,  f o r  
th e  r e p a i r ,  r e s t o r a t i o n  o r  u p g r a d in g  o f  e x i s t i n g  v e s s e l s  and g e a r ,  
f o r  t h e  p u r c h a s e  o f  g e a r ,  and f o r  th e  c o n s t r u c t i o n  and p u r c h a s e  o f  
v e s s e l s ;
(2 )  d e s i g n a t e  a g e n t s  and d e l e g a t e  i t s  p ow ers  t o  them as n e c e s s a r y ;
(3 )  a d o p t  r u l e s  and r e g u l a t i o n s  n e c e s s a r y  t o  c a r r y  o u t  i t s  f u n c t i o n s ;
(4 )  e s t a b l i s h  a m o r t i z a t i o n  p la n s  f o r  rep a y m e n t  o f  l o a n s ,  w h ich  may 
i n c l u d e  e x t e n s i o n s  f o r  p o o r  f i s h i n g  s e a s o n s ;
(5 )  e n t e r  i n t o  a g re e m e n ts  w i t h  p r i v a t e  l e n d i n g  i n s t i t u t i o n s ,  o t h e r  
s t a t e  a g e n c i e s  o r  a g e n c i e s  o f  th e  f e d e r a l  g o v e rn m e n t  t o  c a r r y  o u t  
th e  p u r p o s e s  o f  AS 1 6 . 1 0 , 3 0 0 - 1 6 , 1 0 . 3 7 0 .
(b )  The d e p a r tm e n t  s h a l l  c o n s u l t  w i t h  th e  D ep a rtm en t  o f  F i s h  and 
Game on r e g u l a t i o n s  and p r o c e d u r e s  e s t a b l i s h e d  u n d e r  AS 1 6 . 1 0 . 0 1 0 -  
1 6 . 1 0 , 7 2 0 ,



S e c .  1 6 . 1 0 . 6 8 0 .  E l i g i b i l i t y  f o r  l o a n s  . ( a )  The c o m m is s i o n e r  may 
p u r c h a s e  a m o r t g a g e  o r  n o t e  u n d e r  AS 1 6 . 1 0 . 6 6 0 ( b )  i f  i t  s e c u r e s  a 
l o a n  t o  an i n d i v i d u a l  who m eets  on e  o f  t h e  r e q u i r e m e n t s  o f  ( b )  o f  
t h i s  s e c t i o n  and who

(1 )  d o e s  n o t  q u a l i f y  f o r  a l o a n  f o r  t h e  p u r p o s e s  d e s c r i b e d  i n  
AS 1 6 . 1 0 .6 7 0  u n d e r  a s t a t e  l o a n  p rog ra m ;

(2 )  h a s  n o t  p r e v i o u s l y  p a r t i c i p a t e d  i n  t h e  l o a n  p r o g r a m  
e s t a b l i s h e d  i n  AS 1 6 . 1 0 . 6 5 0 - 1 6 . 1 0 . 7 2 0  o r  i n  any o t h e r  s t a t e  l o a n  
p rog ra m  f o r  t h e  p u r p o s e s  d e s c r i b e d  i n  AS 1 6 . 1 0 . 6 7 0 ;  and

(3 )  m e e ts  th e  g u i d e l i n e s  e s t a b l i s h e d  b y  t h e  c o m m is s i o n e r  t o  
d e t e r m in e  w h e th e r  th e  a p p l i c a n t  i s  r e a s o n a b l y  l i k e l y  t o  s u c c e e d  as 
a c o m m e r c ia l  f i s h e r m a n  and b e  a b l e  t o  r e p a y  th e  l o a n .

( b )  In  a d d i t i o n  t o  t h e  r e q u ir e m e n t s  o f  ( a ) ( 1 ) - ( 4 )  o f  t h i s  s e c t i o n ,  
t h e  c o m m is io n e r  may p u r c h a s e  a m o r tg a g e  o r  n o t e  u n d e r  AS 1 6 . 1 0 . 6 6 0 ( b )  
o n l y  i f  i t  s e c u r e s  a l o a n  t o  an i n d i v i d u a l  who d e m o n s t r a t e s  u n d e r  
g u i d e l i n e s  e s t a b l i s h e d  b y  t h e  c o m m is s io n e r  t h a t  h e  i s  l i k e l y  t o  
c o n t r i b u t e  t o  th e  e c o n o m ic  s t a b i l i t y  o f  t h e  s t a t e  and

(1 )  b e c a u s e  o f  h i s  l a c k  o f  t r a i n i n g  o r  t h e  l a c k  o f  em p loy m en t  
o p p o r t u n t i e s  i n  t h e  a r e a  i n  w h ic h  h e  r e s i d e s ,  he  d o e s  n o t  h a v e  
o c c u p a t i o n a l - o p p o r t u n i t i e s  a v a i l a b l e  to  h im  o t h e r  t h a n  c o m m e r c ia l  
f i s h i n g ;  o r

(2 )  h e  i s  e c o n o m i c a l l y  d e p e n d e n t  on  c o m m e r c ia l  f i s h i n g  f o r  a 
l i v e l i h o o d  and c o m m e r c ia l  f i s h i n g  h as  b e e n  a t r a d i t i o n a l  way o f  l i f e  
f o r  h im  i n  A la s k a .

( c )  The c o m m is s io n e r  may n o t  r e f u s e  to  p u r c h a s e  a  m o r t g a g e  o r  n o t e  
fr o m  a p r i v a t e  f i n a n c i a l  i n s t i t u t i o n  u n d e r  AS 1 6 . 1 0 . 6 6 0 ( b )  s o l e l y  
b e c a u s e  th e  a p p l i c a n t  f o r  th e  l o a n  d o e s  n o t  h a v e  a  c r e d i t  h i s t o r y .

( d )  I n  d e t e r m in in g  w h e th e r  th e  a p p l i c a n t  i s  r e a s o n a b l y  l i k e l y  t o  b e  
a b l e  t o  r e p a y  t h e  l o a n  u n d e r  (a )  ( 4 )  o f  t h i s  s e c t i o n - ,  t h e  p r i v a t e  
f i n a n c i a l  i n s t i t u t i o n  s h a l l  c o n s i d e r  th e  a p p l i c a n t ' s  in c o m e  f r o m  
co m m e r ic a l  f i s h i n g  and fr o m  o t h e r  s o u r c e s .

Sec. 1: AS 16.10.680 is amended to read:



FINDING OF EMERGENCY

The Department o f  Commerce and Economic Developm ent f in d s  th a t  an 
emergency e x is t s  and th at the a tta ch ed  amendment i s  n e c e s s a r y  f o r  
the immediate p re s e rv a t io n  o f  the p u b lic  p e a ce , h e a lt h ,  s a f e t y ,
o r  g en era l w e lfa r e .  A statem ent o f  the f a c t s  c o n s t i t u t in g  th e
emergency i s :

1 . In a November 26, 1982 o p in io n , the Departm ent o f  Law 
con clu d ed  th a t the f iv e -y e a r  d u ra t io n a l r e s id e n c y  r e ­
quirem ents f o r  com m ercial f i s h in g  loa n s in  AS 1 6 .1 0 -  
.3 1 0 (a ) (1 ) (A ) ,  (B) and (C) are u n c o n s t it u t io n a l .

2. In a December 6, 1982 o p in io n , the Departm ent o f  Law 
con clu d ed  th at the f iv e -y e a r  d u ra t io n a l r e s id e n c y  r e ­
quirem ents f o r  a com m ercial f is h in g  lo a n  are  s e v e r a b le  
from  the rem ainder o f  the s ta tu to r y  program .

3 . The com mercial, f is h in g  loan  program was i n i t i a l l y  en ­
a cted  in  1972. S in ce  that tim e, i t  has becom e very- 
im portant to  the con tin u ed  v i a b i l i t y  o f  the com m ercia l 
f is h in g  in d u stry  in  A lask a . In  a d d it io n  to  p r o v id in g  
fin a n c in g  f o r  v e s s e ls  and g e a r , the com m ercia l f i s h in g  
loa n  program p rov id es  the on ly  mechanism f o r  f in a n c in g  
the purchase o f  l im ite d  en try  perm its u s in g  th e  p erm its  . 
as c o l l a t e r a l .  I f  the program i s  su spen ded , i t  w i l l  
work an immediate and c o n s id e ra b le  h a rd sh ip  on th e  
com m ercial, f is h in g  in d u stry  in  A la sk a . T h e r e fo r e ,
03 AAC 80.100 m ust'be amended, to  remove the req u irem en t 
th a t an in d iv id u a l be a f iv e -y e a r  r e s id e n t  t o  q u a l i f y  
f o r  a com m ercial f is h in g  loan  f o r  the im m ediate p r e s e r ­
v a t io n  o f  the g en era l w e lfa re  o f  the in d u s tr y .

4 . The Department o f  Law con clu ded  th a t th e  f i v e - y e a r  d u r­
a t io n a l  re s id e n cy  requirem ent in  AS 1 6 .1 0 .3 1 0 ( a ) ( 1 ) ( A ) ,
(B) and (C) was in ten ded  to ensure th a t  o n ly  bona f i d e  
r e s id e n ts  o f  A laska q u a l i fy  f o r  com m ercia l f i s h in g  
lo a n s . The le g is la t u r e  has n ot funded t h is  departm ent
w ith  a s u f f i c i e n t  s t a f f  to  make in d iv id u a l  in q u ir ie s  o f
each a p p lica n t  f o r  a com m ercial f i s h in g  loa n  to  d e t e r ­
mine on an in d iv id u a liz e d  b a s is  w hether th a t  a p p lic a n t
i s  in  f a c t  a bona f id e  r e s id e n t  o f  A laska  and, a t  th e  
same tim e, to  make the n ecessa ry  e v a lu a t io n  o f  an ap ­
p l i c a n t 's  f in a n c ia l  s i tu a t io n  f o r  pu rposes o f  o b ta in in g  
a lo a n . As a r e s u lt ,  some le g a l ly  p e r m is s ib le  s c r e e n ­
in g  requirem ent to  t e s t  the bona f id e s  o f  r e s id e n c y  
must be adopted .

5 . The Department o f  Law inform s us th a t  a o n e -y e a r  dura­
t io n a l*  re s id e n cy  requirem ent a lm ost c e r t a in ly  i s  c o n ­
s t i t u t i o n a l  when a fundamental r ig h t  o r  b a s i c  n e c e s s i t y  
o f  l i f e  i s  n ot in v o lv e d , and th at e l i g i b i l i t y  to  a p p ly  
f o r  a com m ercial f is h in g  loan  i s  n o t  a fundam ental 
r ig h t  nor a b a s ic  n e c e s s ity  o f  l i f e .



ADOPTION ORDER

Under a u th o r ity  o f  AS 1 6 .1 0 .3 1 0 (a ) (3 ) ,  the r e g u la t io n  - is  t h e r e ­
fo r e  adopted  as an emergency r e g u la t io n  to  take e f f e c t  im m ediate­
ly  upon* f i l i n g  by the lie u te n a n t  govern or as p r o v id e d  in  
AS 4 4 .6 2 .1 8 0 (3 ) .

DATE: December 7 , 1982
Juneau, A laska

R ichard  A. Lyon, C om m issioneF . 
Department o f  Commerce and 

Economic Developm ent

FILING CERTIFICATION

I ,  Stephen Alan M cA lpine, L ieutenan t Governor f o r  th e  S ta te  o f  
A laska , c e r t i f y  th a t  on December 7, 1982, a t _ _ _ _ _ _ _  .m. , I
f i l e d  the a tta ch ed  r e g u la t io n s  a ccord in g  to  th e ' p r o v is io n s  o f  
AS 4 4 .6 2 .

Stephen Alan M cAipine 
L ieutenan t Governor



3 AAC 8 0 .1 0 0 . DEFINITION OF TERMS. U nless th e  c o n te x t  
re q u ire s  o th e rw ise , in  t h is  ch ap ter and in  the form s and in ­
s t r u c t io n s  o f  the com m issioner

• • •

(11 ) " r e s id e n t ”  means a c o r p o r a t io n , p a r tn e rs h ip  
o r  l im ite d  p a rtn ersh ip  100 p ercen t o f  which i s  owned by a 
re s id e n t  com m ercial fisherm an o r  an in d iv id u a l who, e x cep t  
f o r  b r i e f  in t e r v a ls ,  p e r io d s  o f  m il i ta r y  s e r v i c e ,  o r  a t t e n ­
dance a t an e d u ca tio n a l o r  t ra in in g  in s t i t u t io n  has r e s id e d  
in  the s ta te  f o r  one year [FIVE YEARS]; " r e s id e n c e "  i s  d e t e r ­
mined by where the in d iv id u a l

(A) i s  r e g is t e r e d  to  v o te ;

(B) m ainta in s h is  permanent p la c e  o f  abode;

(C) f i l e s  h is  tax  re tu rn s ; •

(D) r e g is t e r s  or  l ic e n s e s  h is  p e r s o n a l p rop ­
e r t y ,  in c lu d in g  but n o t  l im ite d  to  c a r s , b o a t s ,  tru ck s 
and t r a i l e r s ;

(E) i s  l i c e n s e d  to  d r iv e ; and

(F) m aintains bank a ccou n ts , sa v in g s  a c ­
counts , l in e s  o f  c r e d i t  and o th er  f in a n c ia l  r e l a t i o n ­
sh ips . ( E f f .  9 /2 6 /7 6 , Reg. 59; an 5 /1 6 /8 1 , Reg. 78; 
am /  /  , Reg. )

A u th o r ity : AS 1 6 .1 0 .3 1 0



/
/ T O :  H O U S E  B I L L  15 b y  F U L L E R

Page 2, a fter line 27:

Add a new section to  read:
•'*Sec. 2. AS 16.10 i s  amended by adding a new section  to  read:

Sec. 16.10.315. ALLOCATION OF LOANS. The department sh a ll 
a llocate at least tne percent o f  the money that i s  available to  mke 
loans under AS 16.10.310 fo r  loans o f  $35,000 or less  made under AS 
16.1.310(a)(1)(B) and (C)."

v o A w k .
W r < v£ £ j^ Ĵ '2_The amendment would make i t  possible for  small fishermen to  have a 
Ch, f  ^ u r  \*r shot at getting a loan through this program. I  arrived a t the
0 ^  *. $35 f 000 figure a fter consulting with a number o f  fishermen and

fishermen's organizations in western Alaska. That i s  the amount i t  
would take to  o u t fit  a s k if f  fishermen for herring or  salmon.

The former Fishermen's Mortgage and Note Fund, now combined with the 
Commercial Fishing Revolving Loan Fund, has not reached a large number 
o f  the fishermen fo r  which i t  was intended. In FY 81, no loans a t a l l  
were made through the program as there were problems which were resolved 
leg is la tive ly  the next year. In FY 82, 31 loans were made, but only one 
o f  them in the area above Cape Newenham, in what would be Rep. Vaska's 
and my d is tr ic ts . 'lo date in TY 83, one loan has been made in  the 
northwestern region o f  the state, 20 in So > >*. "ntral (including Kodiak), 
one in Anchorage, 22 in  Southwest/Bristol " V ,  *‘ 'd 18 in Southeast.

The average amount o f  the loans made in Sou.“’v./ntT *1 and Kodiak i s  
$65,000; the loan made in Anchorage was $90,000; .0.1 Southwest/Bristol 
Bay the average is  $60,000; and in Southeast i t  is  $35,000. To date th is 
year, eighteen loans under $35,000 have been made under Part B, fo r  a 
to ta l o f  $433,000.

The allocation  for  parts A and B o f  the program is  small, only $1.8 
m illion  la st year and th is year, so the money is  very quicldy gone with 
the larger loans. Fishermen in western Alaska are not as sophisticated 
as fisherman in more developed parts o f  the state. They have never had 
commercial loans, the entire process is  new to  than, they have no 
cred it history, and so on. The loan process simply takes longer fo r  
than. I know that in these times o f  declining revenues I  wouldn't get 
very far in trying to  make more money available to  the program, so that 
a l l  e lig ib le  applicants would be able to  receive loans, so I'm  taking 
th is route to  give these fishermen a chance to  receive a loan. 
E ffectively , the program w ill be spread out over a larger number o f  
fishermen.

The reason I  chose the ten percent figure is  that i t  would give 
approximately half o f  the money allocated to  parts B and C to  these 
small loans. For instance, th is year the budget submission fo r  the 
entire program is  right around $9 m illion , which would give $900,000 to



small loans. This is  half o f  the amount allocated to  the Fishermen's 
Mortgage and Note Fund portion o f  the loan program la st year.

When the program ran out o f  money last year, there s t i l l  were 
approximately f i f t y  outstanding applications, so I  don 't think there 
w il l  be any problem with using a l l  o f  the money.

I should point out that th is amendment is  only part o f  my e ffo r ts  a t  
getting small loans out to  commercial fishermen. I  am a lso  working on 
improving outreach in  the rural areas, both through th is program and 
through the present Ccmnunity and Regional A ffa irs loan o f f ic e r s .
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MEMORANDUM

TO: Representative Al Adams
Chairman, House

FROM: Representative Rick

DATE: March 16, 1983

RE: Commercial Fishing Loans B ill [CSHB 15 (Loans) ]

I suggest that the Finance Committee consider adopting the following 
amendment for inclusion in CSHB 15:

Page 3, line 3—delete "available" and insert "appropriated".

I believe that this change w ill e ffectiv e ly  address the particular 
intent o f  the loans committee substitute without unnecessary restraints 
on funds received into the Commercial Fishing Revolving Loan Fund, thus 
preserving the revolving nature o f  the fund.

I encourage the committee to give this proposed amendment your favorable 
consideration. Thank you.

RU/wl



HOUSE SPECIAL COMMITTEE ON STATE LOANS 
LETTER OF INTENT FOR CSHB 15 (Loans)

The Commercial F ish in g  Loan Program i s  a s i g n i f i c a n t  p r o je c t  f o r  
the S ta te  o f  A lask a . The program i s  in ten d ed  to  stren gth en  the 
s t a t e ’ s f i s h in g  in d u s tr y ; t o  p ro v id e  econom ic o p p o r tu n it ie s  to  
p e rson s  who, becau se  o f  the la ck  o f  t r a in in g  o r  la ck  o f  employment 
in  the area o f  r e s id e n c y , do n ot have o c c u p a t io n a l o p p o r tu n it ie s  
o th erw ise  a v a i la b le ;  and t o  a id  person s who are e co n o m ica lly  
dependent on f is h in g  and f o r  whom f is h in g  has been a t r a d i t io n a l  
way o f  l i f e .

Because o f  i t s  s u b s ta n t ia l  c o n t r ib u t io n  to  the Alaska economy and 
t r a d i t io n a l  l i f e  s t y l e ,  the e x ta n t com m ercial f i s h in g  program i s  
an ex trem ely  generous loan  program and was in ten ded  t o  be s o . The 
loa n s  can be f o r  up t o  $300,000 to  be p a id  back over a maximum o f  
f i f t e e n  y ea rs  a t  10 .5  p e rce n t  in t e r e s t .  F requ en tly  th ere  i s  very  
l i t t l e  bankable c o l l a t e r a l  f o r  the lo a n .

Testim ony b e fo r e  the com m ittee, e x p e r ie n ce  o f  members o f  the 
com m ittee , and o th e r  a v a i la b le  m a te r ia l c l e a r ly  e s t a b l is h  th a t  
com m ercial f i s h in g  i s  a sea son a l o c c u p a t io n , and th a t  fisherm en 
are ex trem ely  m o b ile . I t  has been shown th a t the p a ttern  o f  
f i s h in g  l i f e  makes i t  very  d i f f i c u l t ,  i f  u sin g  the normal in d ic e s  
o f  in te n t  o v e r  a sh o r t  p e r io d  such as one y e a r , to  d is t in g u is h  
between r e s id e n t  fish erm en  and n o n -r e s id e n t  fish erm en .

The a t t r a c t iv e n e s s  o f  the program and th e  d i f f i c u l t y  in  
e f f e c t i v e l y  determ ing loan  e l i g i b i l i t y  has le d  t o  a s u b s ta n t ia l  
p ercen ta g e  o f  fra u d u le n t  loan  a p p l i c a t io n s .  A ccord in g  to  the 
testim on y  g iv en  the com m ittee , even w ith  the cu rre n t  f iv e -y e a r  
re s id e n cy  requ irem en t, a s u b s ta n t ia l  number o f  q u e s t io n a b le  loan  
a p p l i c a t io n s  are f i l e d  and a s i g n i f i c a n t  number o f  f a l s e  
a p p l i c a t io n s  have been d is c o v e r e d .

T h e re fo re , i t  i s  the o p in io n  o f  the com m ittee and o f  o th er  
l e g i s l a t o r s  fa m il ia r  w ith  com m ercial f is h in g  th a t  a o n e -y e a r  
r e s id e n cy  requ irem ent i s  n ot t r u ly  adequate to  determ ine 
r e s id e n c y , which i s  la r g e ly  a m atter o f  s u b je c t iv e  in te n t  th a t  
must be in fe r r e d  from  o b je c t iv e  e v id e n ce . W hile c e r t a in ly  a tw o- 
year r e s id e n c y  requ irem ent does n ot co m p le te ly  o b v ia te  the 
p o s s i b i l i t y  o f  fra u d , i t  s i g n i f i c a n t l y  redu ces i t .  For exam ple, a 
bona f id e  Alaskan r e s id e n t  i s  le s s  l i k e l y  t o  spend two 
c o n s e c u t iv e  o f f - s e a s o n s  o u ts id e  than one o f f - s e a s o n ;  and a non­
r e s id e n t  i s  le s s  l i k e l y  t o  spend two c o n s e c u t iv e  o f f - s e a s o n s  in  
A laska than one o f f - s e a s o n .

■U

A fte r  exam ining the problem  and the p o s s ib le  s o lu t io n s ,  the 
com m ittee has found th a t  a d u r a t io n a l r e s id e n cy  requ irem ent o f  two 
y ea rs  i s  the most d e s ir a b le  s o lu t io n  to  the prob lem . No narrow er
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method has been d is c o v e r e d  which would produce s a t is fa c t o r y  
r e s u l t s .  A b roa d er  t e s t ,  such as a f iv e -y e a r  re s id e n cy  
requ irem en t, would b e t t e r  a ch ie v e  the aim o f  p rev en tin g  fra u d , but 
the g a in  from  r e q u ir in g  a f iv e -y e a r  p a tte rn  ov er  re q u ir in g  a tw o- 
y ear  p a tte rn  i s  an in crem en ta l ga in  n ot a ga in  in  k in d . On the 
o th er  hand, a o n e -y e a r  requ irem en t has been shown unable to  
c o n s is t e n t ly  d is t in g u is h  a r e s id e n t  fisherm an from a n o n -re s id e n t  
fish erm an .

The com m ittee r e c o g n iz e s  the im portance o f  the Commercial F ish in g  
Loan Program t o  A laska and s t r o n g ly  d e s ir e s  th a t  the program be 
co n tin u e d . I t  a ls o  r e c o g n iz e s  the p o s s i b i l i t y  o f  frau d  and 
d e s ir e s  th a t  t h is  p o s s i b i l i t y  be m in im ized . The com m ittee f irm ly  
b e l ie v e s  both  o b je c t iv e s  to  be le g it im a te  con cern s  o f  th e  s t a t e .  
The com m ittee i s  o f  the co n s id e re d  o p in io n  th a t th ese  g o a ls  are 
more s i g n i f i c a n t  t o  the s ta te  than the o p p o rtu n ity  to  app ly  f o r  a 
com m ercial f i s h in g  lo a n , a f t e r  o n ly  one season  as a r e s id e n t ,  i s  
t o  the in d iv id u a l .

The com m ittee has been unable to  f in d  a narrow er method o f  
a ch ie v in g  th ese  two o b je c t i v e s .  S tron ger  a n t i- f r a u d  measures 
would c o n tr ib u te  n o th in g  s in c e  the problem  i s  an e v id e n t ia r y  
prob lem , n o t  a problem  o f  p e n a l t ie s .  O b v iou sly  h ir in g  a horde o f  
in v e s t ig a t o r s  would le s se n  the p o s s i b i l i t y  o f  fra u d , b u t such 
a c t io n  would redu ce  the p rogram 's  c o s t - e f f e c t i v e n e s s  beyond 
p r a c t i c a l i t y .  S p e c ify in g  o th e r  re q u ire d  in d ic ia  o f  re s id e n cy  
would have l i t t l e  e f f e c t  in  p re v e n tin g  frau d  s in ce  th ese  cou ld  be 
ob ta in ed  by a person  d e s ir in g  to  commit fra u d , and, more 
im p o r ta n t ly , would r e s u l t  in  p eop le  who are  e l i g i b l e  f o r  loan s 
having t h e ir  loan  a p p l i c a t io n s  u n fa ir ly  den ied  because they  d id  
n o t meet a r b it r a r y  c r i t e r i a .

The com m ittee u n derstan ds th a t  d u ra t io n a l re s id e n cy  requ irem ents 
f o r  p a r t i c ip a t io n  in  s t a te  program s, e s p e c ia l l y  requ irem ents 
beyond one y e a r , r e q u ire  s u b s ta n t ia l  j u s t i f i c a t i o n ,  and must be 
r e la t e d  to  the p a r t ic u la r  e v i l  they seek  t o  remedy. There can be 
no s e r io u s  q u e s t io n  th a t  t h is  r e s id e n cy  requ irem ent does indeed 
r e la t e  d i r e c t l y  to  the e v i l  o f  frau d  in  o b ta in in g  the lo a n s .
Given the f a c t s  in  t h is  p a r t ic u la r  s i t u a t i o n ,  o th e r , narrow er, 
means o f  a ch ie v in g  th e  g o a l would n ot work rea son a b ly  
s a t i s f a c t o r i l y .  The p re v e n t io n  o f  frau d  i s  a le g it im a te  s ta te  
o b je c t iv e  and here the p o s s i b i l i t i e s  o f  fr a u d u le n t ly  o b ta in in g  
s t a te  b e n e f i t s  are  u n u su a lly  h ig h . The com m ittee i s  f ir m ly  
con v in ced  th a t  the tw o -y ea r  requ irem ent i s  ad equ ate ly  j u s t i f i e d .

The s t a t e 's  in t e r e s t  in  m ain ta in in g  the f is h in g  loan  program i s  
more im portan t than the s t a t e 's  in t e r e s t  in  m in im izing  frau d  by 
r e q u ir in g  a tw o -y ea r  d u r a t io n a l r e s id e n c y . I t  i s  th e r e fo r e  the
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in te n t  o f  the L e g is la tu r e  t h a t ,  i f  a c o u r t  o f  com petent 
ju r i s d i c t i o n  f i n a l l y  determ in es the tw o-y ea r  r e s id e n cy  requirem ent 
t o  be u n c o n s t it u t io n a l ,  the tw o-y ea r r e s id e n cy  requ irem ent shou ld  
be severed  and the program con tin u e d .

Should t h is  o c c u r , w h ile  r e c o g n iz in g  th a t  th e  e f f e c t i v e  p rev en tion  
o f  frau d  w i l l  be s i g n i f i c a n t l y  more d i f f i c u l t ,  i t  i s  the in te n t  o f  
the L e g is la tu r e  th a t  th e  a d m in is tra to r  o f  the program use a l l  means 
c o n s t i t u t i o n a l ly  p o s s ib le  t o  m inim ize the in c r e a s e  in  s u c c e s s fu l  
frau d  and in  fra u d u len t a p p l i c a t io n s .

R e s p e c t fu l ly  subm itted

THE HOUSE SPECIAL COMMITTEE 
ON STATE LOANS , ,
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Bill She ffie ldGovernor

D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

POUCH K -S T A T E  CAPITOL 
JUNEAU,ALASKA 9981J 
PHONE: 1907) 465-3600

M arch 1 6 ,  1983

The H o n o r a b le  R i c k  U e h l in g  
R e p r e s e n t a t i v e  
A la s k a  S t a t e  L e g i s l a t u r e  
P ou ch  V
J u n ea u , A la s k a  99811

You a s k e d  u s  t o  r e v i e w  C om m ittee  S u b s t i t u t e  f o r  H ou se
B i l l  15 (L o a n s )  t o  d e t e r m in e  t h e  l e g a l i t y  o f  c e r t a i n  new  s e c t i o n s  
o f  t h e  b i l l  a d d ed  b y  th e  c o m m it t e e .  S p e c i f i c a l l y ,  y o u  a s k e d  f o r  
o u r  o p i n i o n  r e g a r d i n g  s e c t i o n  2 ,  w h ic h  w o u ld  m a n d a te  t h a t  a t  
l e a s t  10 p e r c e n t  o f  a v a i l a b l e  money b e  u s e d  f o r  c o m m e r c ia l  f i s h ­
i n g  l o a n s  o f  $ 3 5 ,0 0 0  o r  l e s s ,  and s e c t i o n  3 ,  w h ic h  w o u ld  a c c e l e r ­
a t e  th e  l o a n  i f  a b o r r o w e r  c e a s e s  t o  b e  a s t a t e  r e s i d e n t .

U n f o r t u n a t e l y ,  a l t h o u g h  y o u r  r e q u e s t  was d e l i v e r e d  t o
t h i s  o f f i c e  on  M arch 9 ,  1 9 8 3 ,  I  d i d  n o t  r e c e i v e  i t  u n t i l  
M arch 1 4 ,  1 9 8 3 .  As a r e s u l t ,  I  h a v e  n o t  b e e n  a b l e  t o  r e v i e w  i t  
i n  th e  k i n d  oJ d e p t h  w h ic h  w o u ld  w o u ld  b e  m o s t  d e s i r a b l e .  How­
e v e r ,  i n  t h e  l i m i t e d  t im e  w h ic h  was a v a i l a b l e ,  I  h a v e  d e v e l o p e d  
some t h o u g h t s .

F i r s t ,  I  s e e  n o  c o n s t i t u t i o n a l  p r o b le m  w i t h  s e c t i o n  2 .
T h a t  s e c t i o n  w o u ld  r e q u i r e  t h a t  a t  l e a s t  10 p e r c e n t  o f  t h e  m oney  
t h a t  i s  a v a i l a b l e  f o r  c o m m e r c ia l  f i s h i n g  l o a n s  b e  a l l o c a t e d  f o r  
l o a n s  o f  $ 3 5 ,0 0 0  o r  l e s s .  T h i s  w o u ld  b e  a p e r m i s s i b l e  e x e r c i s e  
o f  t h e  l e g i s l a t u r e ' s  p ow er  t o  e s t a b l i s h  t h e  b a s i c  g u i d e l i n e s  f o r  
a d m i n i s t r a t i o n  o f  th e  l o a n  p ro g ra m  b y  t h e  e x e c u t i v e  b r a n c h .

On t h e  o t h e r  h a n d , s e c t i o n  3 d o e s  r a i s e  c o n s t i t u t i o n a l
q u e s t i o n s .  H ow ev er , i t  i s  my o p i n i o n  t h a t  t h e  p r o v i s i o n  w o u ld  b e  
f o u n d  c o n s t i t u t i o n a l  i f  c h a l l e n g e d  i n  t h e  c o u r t s .  T h i s  c o n f i r m s  
my e a r l i e r  o f f - t h e - c u f f  a d v i c e  I  g a v e  t o  t h e  H ouse  S p e c i a l  Com­
m i t t e e  on  S t a t e  L o a n s .

S e c t i o n  3 w o u ld  add a new s u b s e c t i o n  t o  AS 1 6 . 1 0 . 3 2 0 .
T h a t  s u b s e c t i o n  w o u ld  p r o v i d e  i n  s u b s t a n c e  t h a t  a  c o m m e r c ia l  
f i s h i n g  l o a n  t o  a q u a l i f i e d  s t a t e  r e s i d e n t  w o u ld  b e  a c c e l e r a t e d  
and rep a ym en t  w o u ld  b e  r e q u i r e d  w i t h i n  120 d a y s  a f t e r  t h e  b o r r o w ­
e r  c e a s e s  t o  b e  a s t a t e  r e s i d e n t .

R e : CSHB 15 (L o a n s )

D ea r  R e p r e s e n t a t i v e  U e h l in g
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I n i t i a l l y ,  i t  i s  c l e a r  th a t  the s t a t e  c o n s t i t u t i o n a l l y  
can l im it  m onetary b e n e f i t s ,  in c lu d in g  b e lo w -m a rk e t-ra te  commer­
c i a l  f i s h in g  loa n s in  p a r t i c u la r ,  t o  bona f i d e  s t a t e  r e s id e n t s .  
See 1982 Op. A t t 'y  Gen. No. 12 (A laska November 2 6 ) .  H owever, a 
c o n s t i t u t io n a l  q u e s t io n  i s  r a is e d  by  making such  a lo a n  due and 
p a yab le  120 days a f t e r  changing r e s id e n c y , s in c e  su ch  a p r o v is io n  
may be v iew ed  as p e n a liz in g  the r ig h t  o f  A laska  r e s id e n t s  t o  m i­
g ra te  to  o th e r  s t a t e s .

In the l im ite d  tim e a v a i la b le  I  have been  u n a b le  t o  
f in d  any ca ses  d i r e c t l y  on p o in t .  However, i t  appears th a t  th e  
c o u r ts  app ly  a b a la n c in g  t e s t  in  such a c o n te x t  t o  d eterm in e  
w hether the s t a t e 's  in t e r e s t  in  p re s e rv in g  th e  s t a t u t o r y  schem e 
outw eighs the p e n a lty  im posed on the in d iv id u a l .  See e . g .  
W illiam s v .  Z o b e l , 619 P .2d 422, 427 (A la sk a  1980) ( p l u r a l i t y  
o p in io n ) ;  id .  a t 431 n . 1 (R a b in ow itz , C .J . ,  c o n c u r r in g ) ;  i d .  a t  
439 (C onnor, J . ,  d i s s e n t in g ) ;  W illiam s v .  Z o b e l , 619 P .2 5 ~ 5 ’4 8 , 
453 (A laska 1 9 8 0 ), re v e rse d  on o th e r  grou n ds, Z ob e l v .  W ill ia m s .

U.S. , 72 L .E d .2d 672 (1 9 8 2 ).

In s t r ik in g  the b a la n ce  h e re , we b e l i e v e  th e  c o u r t s  
w ould f in d  th a t le g it im a te  s t a t e  o b je c t iv e s  u n d e r ly in g  s e c t i o n  3 
outw eigh  any in d iv id u a l r ig h t s  in v o lv e d . S e v e ra l le g i t im a t e  
s t a te  in t e r e s t s  would be serv ed  by a c c e le r a t in g  lo a n s  upon a 
change in  r e s id e n c e . The m ost im p orta n t, o b v io u s ly ,  w ould  b e  
en su rin g  th a t d i r e c t  s t a te  m onetary b e n e f i t s  ( i . e . ,  s u b s id iz e d  
lo a n s ) run on ly  to  bona f id e  s ta te  r e s id e n t s .  T h is  c l e a r l y  i s  a 
p e r m is s ib le  s t a te  o b je c t iv e .  I f  loa n s to  r e s id e n t s  a re  a c c e l ­
e ra te d  and re p a id  a t the tim e the b orrow er moves but o f  th e  
s t a t e ,  th a t money im m ediately  becom es a v a i la b le  t o  lo a n  to  a n o th ­
e r  bona f id e  s t a te  r e s id e n t .  In  t h is  way, o n ly  bona f i d e  s t a t e  
r e s id e n ts  w i l l  r e c e iv e  the b e n e f i t s  o f  the s t a t e  lo a n  program .

A second  p e r m is s ib le  s t a te  in t e r e s t  in  a c c e l e r a t i o n  
upon a change in  r e s id e n cy  i s  sa feg u a rd in g  th e  f i s c a l  i n t e g r i t y  
o f  the loa n  program . Loan a d m in is tra t io n , in c lu d in g  b r in g in g  
d e lin q u en t loa n s cu rre n t and e f f e c t in g  f o r e c lo s u r e  i f  n e c e s s a r y , 
w i l l  be s i g n i f i c a n t l y  e a s ie r  i f  the borrow er i s  a s t a t e  r e s id e n t !  
I f  loa n s to  n on res id e n ts  rem ain o u ts ta n d in g , th e  s t a t e  may have 
t o  f o r e c lo s e  on c o l l a t e r a l  w hich i s  no lo n g e r  w ith in  th e  s t a t e ,  
may have to  e x e r c is e  lon g-arm  j u r i s d i c t i o n  o v e r  b o r r o w e r s , e t c !  
In  th a t e v e n t , th e  s t a t e 's  a b i7 ' ;y  to  p r e s e rv e  th e  in t e g r i t y  o f  
th? r e v o lv in g  loa n  fund w i l l  be ‘mpered s i g n i f i c a n t l y .

F in a l ly ,  as th e  House e c i a l  Com mittee on S ta te  Loans 
l e t t e r  o f  in te n t  accom panying C£ , 15 (Loans) makes c l e a r ,  one o f  
th e  most d i f f i c u l t  problem s fa c in g  the com m ercia l f i s h in g  lo a n  
program  has been en su rin g  th a t  o n ly  bona f i d e  s t a t e  r e s id e n t s
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q u a l i f y .  The com m ittee n o ted  th a t  t r a d i t i o n a l  i n d i c i a  o f  r e s i ­
dency a re  v e ry  easy  t o  o b ta in . As a r e s u l t ,  i t  i s  c o n c e iv a b le  
th a t  n o n re s id e n t  lo a n  a p p lic a n ts  c o u ld  come t o  A lask a  f o r  th e  
m inimum p e r io d 'r e q u ir e d  to  q u a l i fy  f o r  a lo a n  —  e .g . ,  th e  two 
y ea rs  w hich CSHB 15 (Loans) w ould r e q u ir e  —  o n ly  t o  r e tu rn  im­
m e d ia te ly  to  some o th e r  s t a te  upon r e c e iv in g  th e  lo a n . An im­
m ed iate  a c c e le r a t io n  c la u s e  w ould g iv e  th e  s t a t e  th e  power t o  
term in ate  th e  loa n  w ith ou t th e  n e c e s s i t y  o f  p r o v in g  r e s id e n c y  
fra u d  a t  the tim e the loa n  was made. In  o th e r  w ord s , i t  p r o v id e s  
a s i g n i f i c a n t  sa feg u a rd  a g a in s t  r e s id e n c y  fra u d .

A g a in st th ese  p e r m is s ib le  s t a te  in t e r e s t s  must be b a l ­
anced the in d iv id u a l 's  r ig h t  t o  m igrate  from  one s t a t e  t o  a n oth ­
e r .  We have no id ea  how th e  c o u r ts  w ould  s t r ik e  th e  b a l ­
an ce . P a r t ic u la r ly  w ith  r e s p e c t  to  loa n s f o r  l im i t e d  e n try  p e r ­
m its , th e  co u r ts  may be in c l in e d  to  s t r ik e  th e  b a la n ce  in  fa v o r  
o f  the in d iv id u a l  s in c e  the com m ercial f i s h in g  lo a n  program  i s  
the on ly  c u r r e n t ly  a v a i la b le  mechanism f o r  f in a n c in g  th e  pu rch ase  
o f  a l im ite d  en try  perm it u s in g  the perm it as c o l l a t e r a l  f o r  th e  
lo a n . 1 / In  o th e r  w ords, no a lt e r n a t iv e  f in a n c in g  m ight b e  
a v a i la b le  to  a borrow er m ig ra tin g  to  an oth er s t a t e .

However, a g a in s t  t h is  in d iv id u a l  i n t e r e s t ,  a number o f  
a d d it io n a l  f a c t o r s  must be  b a la n ce d . The f i r s t  i s  th a t  n o n r e s i ­
den ts sim ply  do n o t  have th e  same r ig h t  t o  s t a t e  b e n e f i t s  th a t  
s t a te  r e s id e n ts  h ave . M oreover, i f  e n a c te d , the a c c e le r a t io n  
p r o v is io n  would be a p a rt  o f  every  loa n  c o n t r a c t .  A b orrow er may 
be estop p ed  to  a s s e r t  th a t  th e  p r o v is io n  i s  in v a l id .  F in a l ly ,  
and m ost s i g n i f i c a n t l y ,  any d e c is io n  to  change r e s id e n c y  n e c e s ­
s a r i l y  c a r r ie s  w ith  i t  c e r t a in  con sequ en ces in  term s o f  s t a t e  
b e n e f i t s .  F o llow in g  a change in  r e s id e n c y , th e  in d iv id u a l  no 
lo n g e r  i s  e l i g i b l e  f o r  b e n e f i t s  a f fo r d e d  r e s id e n ts  b y  h is  form er 
s t a te  o f  r e s id e n c e  w h ile  he i s  e l i g i b l e  f o r  b e n e f i t s  a f fo r d e d  by 
h is  new s t a te  o f  r e s id e n c e . In  t h is  c a s e , i t  w ou ld  seem th a t  
one o f  the b e n e f i t s  f o r  w hich e l i g i b i l i t y  w ould  be l o s t  i s  a co n ­
t in u in g  s t a te  s u b s id iz e d  lo a n .

T h is does n o t  mean th a t  a s t a t e  c o u ld  r e q u ir e

1 / The Commercial F ish in g  and A g r ic u ltu r e  Bank i s  a u th o r iz e d  to  
f in a n c e  l im ite d  en try  p erm its  u s in g  the p erm it  as c o l l a t e r a l .  
However, b eca u se  o f  c o n s t i t u t io n a l  c h a lle n g e s  t o  the l im ite d  
en try  program , CFAB c u r r e n t ly  i s  n o t  tak in g  p erm its  as c o l l a t e r a l  
f o r  loa n s to  f in a n ce  the purchase o f  p e rm its .
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f o r f e i t u r e  o f  a l l  p rev iou s  b e n e f i t s  upon a change in  r e s id e n c y . 
For exam ple, a s ta tu te  r e q u ir in g  repayment o f  a l l  p r e v io u s ly  
g ra n ted  b e n e f i t s  would p re s e n t  p r e c i s e ly  th e  k in d  o f  b a r r i e r  to  
in t e r s t a t e  m ig ra tion  w hich a t  le a s t  fo u r  members o f  the U n ited  
S ta te s  Supreme Court found im p erm iss ib le  in  Z ob e l v .  W ill ia m s , 
su p ra . (See con cu rr in g  o p in io n  o f  J u s t ic e  B rennan .)

However, t h a t ' i s  n o t  what s e c t io n  3 w ou ld  a cco m p lish . 
A l l  i t  would do i s  r e q u ir e  a p erson  ce a s in g  A laska  r e s id e n c e  to  
fo r e g o  the con tin u in g  fu tu re  s t a te  su b sid y  o f  the lo a n .

Summarizing, i t  i s  our o p in io n  th a t  s e c t io n  3 , w h ich  
w ould a c c e le r a te  a com m ercial f i s h in g  loa n  i f  a b orrow er  c e a s e s  
t o  be a s ta te  r e s id e n t ,  p rob a b ly  would be found c o n s t i t u t i o n a l  i f  
ch a lle n g e d  in  c o u r t .  However, the q u e s t io n  i s  n o t  e n t i r e ly  f r e e  
from  dou bt, and we cannot g iv e  a c e r t a in  answ er.

We hope th is  answers your q u e s t io n . I f  we can be  o f  
fu r th e r  a s s is ta n c e , p le a s e  c o n ta c t  us a t your c o n v e n ie n ce .

S in c e r e ly ,

• ' NORMAN C. GORSUCH
ATTORNEY GENERAL

By: ( ^ . 7 2 w —

G. Thomas K o e ste r  
A s s is ta n t  A tto rn e y  G enera l

GTK:dim
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C om m itte e  on  F inance

Official Business

March 16, 1983

MEMORANDUM

TO: House Finance Committee Members

FROM: Al Adams, Chair / W \
House Finance Committee

SUBJ: CS HB 15 (L oa n s), r e la t in g  to  the com m ercial
f i s h  loan  program

Commercial F ish in g  Loan Program

AS 1 6 .10 .3 0 0  -  .370 p ro v id e s  loan s f o r  com m ercial 
f i s h in g .  An e l i g i b l e  in d iv id u a l ,  c o r p o r a t io n , 
p a rtn e rsh ip  o r  j o i n t  ven tu re  may r e c e iv e  a loan  f o r  
r e p a ir  o f  v e s s e ls  and g ea r , c o n s tr u c t io n  and purchase 
o f  v e s s e l s ,  o r  purchase o f  gear o r  l im ite d  en try  
p erm its . The amount o f  the loan  may not exceed  90% o f  
the a ppra ised  v a lu e  o f  the c o l l a t e r a l  used to  secu re  
the lo a n . Loans up to  $300,000 are p rov id ed  a t  10 .5  % 
in t e r e s t  f o r  f i f t e e n  y e a r s .

E f fe c t  o f  the B i l l  on the Program

The b i l l  seeks to  address the p o t e n t ia l  
u n c o n s t it u t io n a l i t y  o f  the f i v e  year re s id e n cy  > 
requirem ent in  s t a tu te .  C u rren tly , the Department o f  
Commerce and Economic Development (DCED) i s  op e ra tin g  
under emergency r e g u la t io n s  th a t p rov id e  f o r  a one year 
re s id e n cy  requ irem ent. However, th ese  r e g u la t io n s  
e x p ir e  A p r il  6 , 1983. I t  i s  hoped th a t  the le g is la t u r e  
w i l l  a c t  on t h is  b i l l  b e fo r e  th a t  date  so th a t  new 
r e g u la t io n s  can be d ra fte d  r e f l e c t in g  le g i s la t iv e ' 
in te n t  reg a rd in g  re s id e n cy  f o r  the program.

The b i l l  a ls o  ad d resses  the amount o f  funding a v a i la b le  
f o r  loa n s under $35,000 and an a c c e le r a te d  repayment 
p lan  fo r  loan  r e c ip ie n t s  who move O utside du rin g  the 
term o f  loan  repaym ent.

WHILE IN SESSION 

Pouch V 
State Capitol 

Juneau, Alaska 99811 

(907) 465-3706

OU T OF SESSION 

P.O. Box 333 

Kotzebue, Alaska 99752 

(907) 442-3320

1024 W. 6th 

Anchorage, Alaska 995b 

(907) 274-0615



D if f e r e n c e s  betw een CS HB 15 (Loans) and HB 15

S e c t io n  1 o f  th e  o r i g i n a l  b i l l  p r o v id e d  f o r  a one y e a r  
r e s id e n c y  re q u ire m e n t im m e d ia te ly  p r e c e d in g  th e  d a te  o f  
a p p l i c a t io n  f o r  th e  lo a n  and r e q u ir e d  an a p p l ic a n t  to  
have had a crew  member o r  co m m erc ia l f i s h in g  l i c e n s e  
f o r  any th r e e  o f  th e  p a s t  f i v e  y e a r s .  The CS has been 
m o d if ie d  t o  p ro v id e  f o r  a two y e a r  r e s id e n c y  
r e q u ire m e n t ,  and p o s s e s s io n  o f  a l i c e n s e  f o r  th e  y e a r  
im m e d ia te ly  p re c e d in g  th e  d a te  o f  th e  lo a n  a p p l i c a t io n  
and any o th e r  two o f  th e  p a s t  f i v e  y e a r s .

The r a t io n a le  b e h in d  th e  two y e a r  re q u ire m e n t  i s  
p ro v id e d  in  th e  Loan  C o m m itte e 's  p ro p o se d  l e t t e r  o f  
i n t e n t .  B a s i c a l l y ,  i t  i s  th e  C o m m itte e 's  d e s i r e  t h a t  
th e  program  be p r o t e c te d  from  f r a u d u le n t  a p p l i c a t io n s  
t o  th e  e x te n t  c o n s t i t u t i o n a l l y  p o s s ib le .  S in c e  
r e s id e n c e  i s  g e n e r a l ly  t r a n s i t o r y  th ro u g h o u t  th e  y e a r  
f o r  a f is h e rm a n ,  th e  lo n g e r  th e  r e s id e n c y  re q u ire m e n t ,  
th e  e a s ie r  i t  w i l l  be f o r  DCED t o  d is t in g u i s h  betw een a 
r e s id e n t  and a n o n r e s id e n t .  The l e t t e r  o f  in t e n t  has 
been  ap p roved  by b o th  th e  D epartm en t o f  Law and th e  
D iv i s i o n  o f  L e g a l S e r v ic e s ,  L e g i s l a t i v e  A f f a i r s  A gency .

The la ng uag e  o f  th e  CS r e g a r d in g  h o ld in g  a l i c e n s e  f o r  
a c e r t a in  number o f  y e a rs  i s  an a tte m p t a t  com prom ise 
betw een  th e  la ng uag e  p ro v id e d  in  th e  o r i g i n a l  b i l l ,  and 
th e  G o v e rn o r 's  b i l l  on th e  same s u b je c t — SB 73.

S e c t io n  2 was added t o  th e  com m ittee  s u b s t i t u t e  a t  th e  
r e q u e s t  o f  R e p r e s e n ta t iv e  F u l l e r .  I t  p r o v id e s  t h a t  a t  
l e a s t  10% o f  th e  fu n d in g  a p p r o p r ia t e d  w ou ld  be 
a v a i la b le  f o r  lo a n s  u nd e r $35 ,000 .

The Loan  Com m ittee C h a ir  r e q u e s t s  t h a t  th e  la n g u ag e  o f  
t h i s  s e c t io n  be changed  s l i g h t l y  t o  make i t  c le a r  t h a t  
th e  in t e n t io n  i s  f o r  10% o f  th e  a n n u a l a p p r o p r ia t io n  t o  
be u sed  f o r  t h i s  p u rp o s e , n o t  10% o f  th e  e n t i r e  
r e v o lv in g  lo a n  fu n d . He has p ro v id e d  la n g u ag e  t o  th e  
com m ittee  t o  a d d re s s  t h i s  p ro b lem .

S e c t io n  3 was added t o  th e  com m ittee  s u b s t i t u t e  a t  th e  
r e q u e s t  o f  R e p r e s e n ta t iv e  G o l l .  The la n g u ag e  w ou ld  
p r o v id e  t h a t  1, an b e n e f i c i a r i e s  who move O u ts id e  d u r in g  
th e  te rm  o f  lo a n  repaym ent m ust pay o f f  th e  lo a n  w it h in  
s i x  m onths. The D epartm en t o f  Law has in d ic a t e d  t h a t  
no l e g a l  p rob lem s w i l l  a r i s e  from  t h i s  s e c t io n .

F i s c a l  N o te

DCED has re q u e s te d  one a d d i t io n a l  i n v e s t ig a t o r



p o s i t io n .  The d ep a rtm en t f e e l s  t h a t  th e  r e s id e n c y  
change w i l l  n e c e s s i t a t e  more c a r e f u l  r e v ie w  o f  
a p p l i c a t io n s .  C u r r e n t ly ,  DCED p a s s e s  a lo n g  p o t e n t i a l l y  
f r a u d u le n t  a p p l i c a t io n s  t o  th e  O f f i c e  o f  S p e c ia l  
P r o s e c u t io n s  in  th e  D epartm en t o f  Law. Law does n o t  
have th e  p e r s o n n e l n e c e s s a ry  t o  c a r e f u l l y  in v e s t ig a t e  
th e  vo lum e o f  p o t e n t i a l l y  f r a u d u le n t  a p p l i c a t io n s  t h a t  
have a r is e n  due to  th e  i n s t i t u t i o n  o f  a s h o r t e r  
r e s id e n c y  re q u ire m e n t.

The c o s t s  a s s o c ia t e d  w it h  t h i s  p o s i t io n  e q u a l $ 63,656.
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MEMORANDUM

TO: R epresentative A l Adams
Chairm an, House

FRCM: R epresen tative R ick

DATE: March 16, 1983

RE: Commercial F ish in g  Loans B i l l  [CSHB 15 (Loans)]

I  suggest th a t the  Finance Carm ittee con sid e r adopting the  fo llo w in g  
amendment fo r  in c lu s io n  in  CSHB 15:

Page 3, lin e  3— d e le te  "a v a ila b le " and in s e r t '■ ap p ro p ria ted ".

I  b e lie v e  th a t th is  change w ill e ffe c t iv e ly  address the  p a r t ic u la r  
in te n t o f the  loans ca rm ittee  su b s titu te  w ithou t unnecessary re s tra in ts  
on funds rece ived  in to  the Commercial F ish in g  R evo lv ing  Loan Fund, thus 
p re se rv in g  the  re v o lv in g  nature o f the fund.

I  encourage the carm ittee  to  g ive  th is  proposed amendment you r fa v o ra b le  
co n s id e ra tio n . Thank you.

RU/wl
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BY  THE RULES COMMITTEE BY
IN  THE SENATE REQUEST OF THE GOVERNOR

SENATE B I L L  NO. 7 3  
IN  THE LEG ISLA TURE  OF THE STATE OF ALASKA 

TH IRTEENTH  LEG ISLA TURE  -  F I R S T  SE SS IO N  
A B I L L

F o r  a n  A c t  e n t i t l e d :  "A n  A c t  r e l a t i n g  t o  c o m m e r c i a l  f i s h i n g  l o a n s ;  a n d
p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

BE I T  ENACTED BY  THE LEG ISLA TU RE  OF THE STATE OF ALASKA : 
v S e c t i o n  1 .  AS 1 6 . 1 0 . 3 1 0 ( a ) ( 1 )  i s  am en d ed  t o  r e a d :

( 1 )  m ake  l o a n s  t o
(A )  i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  who h a v e  b e e n  

s t a t e  r e s i d e n t s  f o r  o n e  y e a r  [A  CONTINUOUS PE R IO D  OF F IV E  YEARS ] 
i m m e d i a t e l y  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a t i o n  f o r  a  l o a n  u n d e r  
AS 1 6 . 1 0 . 3 0 0  - -  1 6 . 1 0 . 3 7 0  a n d  h a v e  h a d  a  c rew m em b e r  o r  c o m m e r c i a l  
f i s h i n g  l i c e n s e  u n d e r  AS 1 6 . 0 5 . 4 8 0  o r  a  p e r m i t  u n d e r  AS 1 6 . 4 3  f o r  
[ANY ONE O F ]  t h e  p a ~ t  y e a r  [ F I V E  Y E A R S ] , a n d  who a c t i v e l y  p a r t i c ­
i p a t e d  i n  t h e  f i s h e r y  d u r i n g  t h a t  p e r i o d ,  f o r  t h e  p u r p o s e  o f  e n ­

t r y  p e r m i t s ;
( B )  a n  i n d i v i d u a l  who h a s  b e e n  a  s t a t e  r e s i d e n t  f o r  

o n e  y e a r  [A  CONTINUOUS PE R IO D  OF F IV E  YEARS ] i m m e d i a t e l y  p r e c e d ­

i n g  t h e  d a t e  o f  a p p l i c a t i o n  f o r  a  l o a n  u n d e r  AS 1 6 . 1 0 . 3 0 0  - -  
1 6 . 1 0 . 3 7 0 ,  who ( i )  b e c a u s e  o f  l a c k  o f  t r a i n i n g  o r  l a c k  o f  e m p l o y ­
m en t  o p p o r t u n i t i e s  i n  t h e  a r e a  o f  r e s i d e n c e  d o e s  n o t  h a v e  o c c u p a ­
t i o n a l  o p p o r t u n i t i e s  a v a i l a b l e  o t h e r  t h a n  c o m m e r c i a l  f i s h i n g ;  o r  
( i i ) . i s  e c o n o m i c a l l y  d e p e n d e n t  o n  c o m m e r c i a l  f i s h i n g  f o r  a  l i v e ­
l i h o o d  a n d  c o m m e r c i a l  f i s h i n g  h a s  b e e n  a  t r a d i t i o n a l  w ay  o f  l i f e  
f o r  t h e  i n d i v i d u a l  i n  A l a s k a ,  f o r  t h e  r e p a i r ,  r e s t o r a t i o n  o r  u p ­
g r a d i n g  o f  e x i s t i n g  v e s s e l s  a n d  g e a r ,  f o r  t h e  p u r c h a s e  o f  e n t r y  
p e r m i t s  a n d  g e a r ,  a n d  f o r  t h e  c o n s t r u c t i o n  a n d  p u r c h a s e  o f
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v e s s e l s ;

( C )  c o r p o r a t i o n s ,  p a r t n e r s h i p s ,  o r  j o i n t  v e n t u r e s ,  ICO  
p e r c e n t  o f  w h i c h  a r e  ow n e d  b y  i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  who 
h a v e  b e e n  s t a t e  r e s i d e n t s  [R E S ID E N C E S ]  f o r  o n e  y e a r  [A  CONTINUOUS 
PE R IO D  OF F IV E  YEA RS ] i m m e d i a t e l y  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a ­
t i o n  f o r  a  l o a n  u n d e r  AS 1 6 . 1 0 . 3 1 0 ( a ) ( 1 ) ( B )  a n d  h a v e  h a d  a  c r e w ­

m em be r  o r  c o m m e r c i a l  f i s h i n g  l i c e n s e  u n d e r  AS ’ 6 . 0 5 . 4 8 0  o r  a  p e r ­
m i t  u n d e r  AS 1 6 . 4 3  f o r  [ANY ONE O F ] t h e  p a s t  y e a r  [ F I V E  Y E A R S ] ,  
a n d  who a c t i v e l y  p a r t i c i p a t e d  i n  t h e  f i s h e r y  d u r i n g  t h a t  p e r i o d ,  

f o r  t h e  r e p a i r ,  r e s t o r a t i o n  o r  u p g r a d i n g  o f  e x i s t i n g  v e s s e l s  a n d  
g e a r ,  f o r  t h e  p u r c h a s e  o f  g e a r ,  a n d  f o r  t h e  c o n s t r u c t i o n  a n d  p u r ­

c h a s e  o f  v e s s e l s ;
*  S e c .  2 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  AS 0 1 . -  

1 0 . 0 7 0 ( c ) .
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PLEASE IN SE R T  T H IS  NEW SENATE B I L L  FOR THE PREV IOUS  B I L L .

* * * * * * C O R R E C T I O N  N O T I C E * * * * * * *



I n t r o d u c e d :  1 / 2 6 / 8 3R e f e r r e d :  R e s o u r c e s ,  L a b o r  a n d  C o m m e rc ea n d  F i n a n c e

BY THE RULES COMMITTEE BY
1  IN  THE SENATE REQUEST OF THE GOVERNOR
2  SENATE B I L L  NO. 7 3
3 IN  THE LEG ISLA TU RE  OF THE STATE OF ALASKA

4  TH IRTEENTH  LEG ISLA TURE  -  F IR S T  SESS IO N
5  A B I L L
6 F o r  a n  A c t  e n t i t l e d :  "A n  A c t  r e l a t i n g  t o  c o m m e r c i a l  f i s h i n g  l o a n s ;  a n d
7  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "
8  BE I T  ENACTED BY THE LEG ISLA TURE  OF THE STATE OF ALASKA:
9 *  S e c t i o n  1 .  AS 1 6 . 1 0 . 3 1 0 ( a ) ( 1 )  i s  am en d ed  t o  r e a d :

1 0  ( 1 )  m ake  l o a n s  t o
1 1  (A )  i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  who h a v e  b e e n
1 2  s t a t e  r e s i d e n t s  f o r  o n e  y e a r  [A  CONTINUOUS PE R IO D  OF F IV E  YEA RS ]
1 3  i m m e d i a t e l y  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a t i o n  f o r  a  l o a n  u n d e r
1 4  AS 1 6 . 1 0 . 3 0 0  - -  1 6 . 1 0 . 3 7 0  a n d  h a v e  h a d  a  c rew m em b e r  o r  c o m m e r c i a l
1 5  f i s h i n g  l i c e n s e  u n d e r  AS 1 6 . 0 5 . 4 8 0  o r  a  p e r m i t  u n d e r  AS 1 6 . 4 3  f o r
1 6  [ANY ONE O F ] t h e  p a s t  y e a r  [ F I V E  Y E A R S ] , a n d  who a c t i v e l y  p a r t i c -
1 7  i p a t e d  i n  t h e  f i s h e r y  d u r i n g  t h a t  p e r i o d ,  f o r  t h e  p u r p o s e  o f  e n -
18 t r y  perm its ; >
1 9  ( B )  a n  i n d i v i d u a l  who h a s  b e e n  a  s t a t e  r e s i d e n t  f o r
2 0  o n e  y e a r  [A  CONTINUOUS PE R IO D  OF F IV E  YEARS ] i m m e d i a t e l y  p r e c e d -

2 1  i n g  t h e  d a t e  o f  a p p l i c a t i o n  f o r  a  l o a n  u n d e r  AS 1 6 . 1 0 . 3 0 0  -~
2 2  1 6 . 1 0 . 3 7 0 ,  who ( i )  b e c a u s e  o f  l a c k  o f  t r a i n i n g  o r  l a c k  o f  e m p l o y -
2 3  m e n t  o p p o r t u n i t i e s  i n  t h e  a r e a  o f  r e s i d e n c e  d o e s  n o t  h a v e  o c c u p a -
2 4  t i o n a l  o p p o r t u n i t i e s  a v a i l a b l e  o t h e r  t h a n  c o m m e r c i a l  f i s h i n g ;  o r
2 5  ( i i ) . i s  e c o n o m i c a l l y  d e p e n d e n t  o n  c o m m e r c i a l  f i s h i n g  f o r  a  l i v e -

J
2 6  l i h o o d  a n d  c o m m e r c i a l  f i s h i n g  h a s  b e e n  a  t r a d i t i o n a l  w ay  o f  l i f e

2 7  f o r  t h e  i n d i v i d u a l  i n  A l a s k a ,  f o r  t h e  r e p a i r ,  r e s t o r a t i o n  o r  u p -
2 8  g r a d i n g  o f  e x i s t i n g  v e s s e l s  a n d  g e a r ,  f o r  t h e  p u r c h a s e  o f  e n t r y
2 9  p f e rm i t s  a n d  g e a r ,  a n d  f o r  t h e  c o n s t r u c t i o n  a n d  p u r c h a s e  o f
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V

1  v e s s e l s ;
2  ( C )  c o r p o r a t i o n s ,  p a r t n e r s h i p s ,  o r  j o i n t  v e n t u r e s ,  1 0 0

3 p e r c e n t  o f  w h i c h  a r e  ow n ed  b y  i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  who
4  h a v e  b e e n  s t a t e  r e s i d e n t s  [R E S ID E N C E S ]  f o r  o n e  y e a r  [A  CONTINUOUS
5  PE R IO D  OF F IV E  YEA RS ] i m m e d i a t e l y  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a -
6 t i o n  f o r  a  l o a n  u n d e r  AS 1 6 . 1 0 . 3 1 0 ( a ) ( 1 ) ( B )  a n d  h a v e  h a d  a  c r e w -

7 m em be r  o r  c o m m e r c i a l  f i s h i n g  l i c e n s e  u n d e r  AS 1 6 . 0 5 . 4 8 0  o r  a  p e r -
8 m i t  u n d e r  AS 1 6 . 4 3  f o r  [ANY ONE O F ]  t h e  p a s t  y e a r  [ F I V E  Y E A R S ] ,
9 a n d  who a c t i v e l y  p a r t i c i p a t e d  i n  t h e  f i s h e r y  d u r i n g  t h a t  p e r i o d ,

10  f o r  t h e  r e p a i r ,  r e s t o r a t i o n  o r  u p g r a d i n g  o f  e x i s t i n g  v e s s e l s  an  i
1 1  g e a r ,  f o r  t h e  p u r c h a s e  o f  g e a r ,  a n d  f o r  t h e  c o n s t r u c t i o n  a n d  p u r  •

12  c h a s e  o f  v e s s e l s ;
1 3  *  S e c .  2 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  AS 0 1 . -

1 4  1 0 . 0 7 0 ( c ) .

S B  73 - 2 -



E B B

/ '

/ I n t r o d u c e d :R e f e r r e d : 1 / 1 7 / 8 3
R e s o u r c e s  a n d  F i n a n c e

BY HAYES , FLOOD , L INDAUER
1 IN  THE HOUSE SZYMANSKI AND T ISC H E R

2 HOUSE B I L L  NO. 15
3 IN  THE LEG ISLA TU RE  OF THE STATE OF ALASKA

4  TH IRTEENTH  LEG ISLA TU RE  -  F I R S T  SE SS IO N

5 A B I L L
6 F o r  a n  A c t  e n t i t l e d :  "A n  A c t  r e l a t i n g  t o  e l i g i b i l i t y  f o r  c o m m e r c i a l  f i s h -

7 i n g  l o a n s . "
8 BE I T  ENACTED BY  THE LEG ISLA TURE  OF THE STATE OF ALASKA :
9 *  S e c t i o n  1 .  AS 1 6 . 1 0 . 3 1 0 ( a )  i s  am en d e d  t o  r e a d :

10
1 1
1 2
13
14
15
16
17
18
19
2 0  
2 1  
2 2
23

2 4
25
26
2 7
2 8  
2 9

( a )  T h e  d e p a r t m e n t  may 
( 1 )  m ake  l o a n s  t o

(A )  i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  who h a v e  b e e n  
s t a t e  r e s i d e n t s  f o r  a  c o n t i n u o u s  p e r i o d  o f  o n e  y e a r  ( F I V E  YEARS ] 

i m m e d i a t e l y  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a t i o n  f o r  a  l o a n  u n d e r  
AS 1 6 . 1 0 . 3 0 0  - 1 6 . 1 0 . 3 7 0  a n d  h a v e  h a d  a  c rew m em b e r  o r  c o m m e r c i a l  
f i s h i n g  l i c e n s e  u n d e r  AS 1 6 . 0 5 . 4 8 0  o r  a  p e r m i t  u n d e r  AS 1 6 . 4 3  f o r  
a n y  t h r e e  [ONE ] o f  t h e  p a s t  f i v e  y e a r s ,  a n d  who a c t i v e l y  p a r t i c ­
i p a t e d  i n  t h e  f i s h e r y  d u r i n g  t h a t  p e r i o d ,  f o r  t h e  p u r c h a s e  o f  
e n t r y  p e r m i t s ;

( B )  a n  i n d i v i d u a l  who h a s  b e e n  a  s t a t e  r e s i d e n t  f o r  a  
c o n t i n u o u s  p e r i o d  o f  o n e  y e a r  [ F I V E  YEA RS ] i m m e d i a t e l y  p r e c e d i n g  
t h e  d a t e  o f  a p p l i c a t i o n  f o r  a  l o a n  u n d e r  AS 1 6 . 1 0 . 3 0 0  -  1 6 . 1 0 . -

3 7 0 ,  who
( i )  b e c a u s e  o f  l a c k  o f  t r a i n i n g  o r  l a c k  o f  em­

p l o y m e n t  o p p o r t u n i t i e s  i n  t h e  a r e a  o f  r e s i d e n c e  d o e s  n o t  
h a v e  o c c u p a t i o n a l  o p p o r t u n i t i e s  a v a i l a b l e  o t h e r  t h a n  c om m e r ­
c i a l  f i s h i n g ;  o r

( i i )  i s  e c o n o m i c a l l y  d e p e n d e n t  o n  c o m m e r c i a l  
f i s h i n g  f o r  a  l i v e l i h o o d  a n d  f o r  whom c o m m e r c i a l  f i s h i n g  h a s
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1

2

3
4
5
6

7
8
9

10

11
12
13
1 4
15
16
17
18
19
2 0
2 1
2 2
2 3
2 4
2 5
2 6
2 7

b e e n  a  t r a d i t i o n a l  w ay o f  l i f e  [FO R  H IM ] i n  A l a s k a ,  f o r  t h e

r e p a i r ,  r e s t o r a t i o n  o r  u p g r a d i n g  o f  e x i s t i n g  v e s s e l s  a n d

g e a r ,  f o r  t h e  p u r c h a s e  o f  e n t r y  p e r m i t s  a n d  g e a r ,  a n d  f o r
t h e  c o n s t r u c t i o n  a n d  p u r c h a s e  o f  v e s s e l s ;

( C )  c o r p o r a t i o n s ,  p a r t n e r s h i p s ,  o r  j o i n t  v e n t u r e s ,  1 0 0  
p e r c e n t  o f  w h i c h  a r e  ow ned  b y  i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  who 

h a v e  b e e n  s t a t e  r e s i d e n t s  f o r  a  c o n t i n u o u s  p e r i o d  o f  o n e  y e a r  

[ F I V E  YEARS ] i m m e d i a t e l y  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a t i o n  f o r  a  
l o a n  u n d e r  AS 1 6 . 1 0 . 3 1 0 ( a ) ( 1 ) ( B )  a n d  h a v e  h a d  a  c rew m em b e r  o r  
c o m m e r c i a l  f i s h i n g  l i c e n s e  u n d e r  AS 1 6 . 0 5 . 4 8 0  o r  a  p e r m i t  u n d e r  

AS 1 6 . 4 3  f o r  a n y  t h r e e  [ONE ] o f  t h e  p a s t  f i v e  y e a r s ,  a n d  who
a c t i v e l y  p a r t i c i p a t e d  i n  t h e  f i s h e r y  d u r i n g  t h a t  p e r i o d ,  f o r  t h e

r e p a i r ,  r e s t o r a t i o n  o r  u p g r a d i n g  o f  e x i s t i n g  v e s s e l s  a n d  g e a r ,
f o r  t h e  p u r c h a s e  o f  g e a r ,  a n d  f o r  t h e  c o n s t r u c t i o n '  a n d  p u r c h a s e  
o f  v e s s e l s ;

( 2 )  d e s i g n a t e  a g e n t s  a n d  d e l e g a t e  i t s  p o w e r s  t o  th em  a s

n e c e s s a r y ;
( 3 )  a d o p t  r e g u l a t i o n s  n e c e s s a r y  t o  c a r r y  o u t  i t s  f u n c t i o n s ;

( 4 )  e s t a b l i s h  a m o r t i z a t i o n  p l a n s  f o r  r e p a y m e n t  o f  l o a n s ,
w h i c h  may i n c l u d e  e x t e n s i o n s  f o r  p o o r  f i s h i n g  s e a s o n s  o r  f o r  a d v e r s e  
m a r k e t  c o n d i t i o n s  f o r  A l a s k a n  p r o d u c t s ;

( 5 )  e n t e r  i n t o  a g r e e m e n t s  w i t h  p r i v a t e  l e n d i n g  i n s t i t u ­
t i o n s ,  o t h e r  s t a t e  a g e n c i e s ,  o r  a g e n c i e s  o f  t h e  f e d e r a l  g o v e r n m e n t ,  t o  
c a r r y  o u t  t h e  p u r p o s e s  o f  AS 1 6 . 1 0 . 3 0 0  -  1 6 . 1 0 . 3 7 0 ;

( 6 )  e n t e r  i n t o  a g r e e m e n t s  w i t h  o t h e r  a g e n c i e s  o r  o r g a n i z a ­
t i o n s  t o  c r e a t e  a n  o u t r e a c h  p r o g r a m  t o  m ake  l o a n s  u n d e r  AS 1 6 . 1 0 . 3 0 0  -1 6 .1 0 .3 7 0  i n  r u r a l  a r e a s  o f  t h e  s t a t e .
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O rig in a l sponsors : Hayes, F lood ,L indauer, e t a l

O f f e r e d :  3 / 9 / 8 3R e f e r r e d :  F i n a n c e

BY THE S P E C IA L  COMMITTEE
1 IN  THE HOUSE ON STATE LOANS
2  CS FOR HOUSE B I L L  NO. 1 5  ( L o a n s )
3 IN  THE LEG ISLA TURE  OF THE STATE OF ALASKA

4  TH IRTEENTH  LEG ISLA TURE  -  F I R S T  SESS IO N
5 A B I L L
6 F o r  a n  A c t  e n t i t l e d :  "A n  A c t  r e l a t i n g  t o  c o m m e r c i a l  f i s h i n g  l o a n s  (AS 1 6 . -

7 1 0 . 3 0 0  -  1 6 . 1 0 . 3 7 0 ) . "

8 BE I T  ENACTED BY  THE LEG ISLA TURE  OF THE STATE OF ALASKA :
9 *  S e c t i o n  1 .  AS 1 6 . 1 0 . 3 1 0 ( a )  i s  am en d ed  t o  r e a d :

1 0  ( a )  T h e  d e p a r t m e n t  may
11  ( 1 )  m ake  l o a n s  t o
1 2  ( A )  i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  who h a v e  b e e n
13  s t a t e  r e s i d e n t s  f o r  a  c o n t i n u o u s  p e r i o d  o f  t wo y e a r s  f F I V E  YEARS
1 4  i m m e d i a t e l y  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a t i o n  f o r  a  l o a n  u n d e r

15  AS 1 6 . 1 0 . 3 0 0  -  1 6 . 1 0 . 3 7 0  a n d  h a v e  h a d  a  c rew m em b e r  o r  c o m m e r c i a l
16 f i s h i n g  l i c e n s e  u n d e r  AS 1 6 . 0 5 . 4 8 0  o r  a  p e r m i t  u n d e r  AS 1 6 . 4 3  f o r
17  t h e  y e a r  i m m e d i a t e l y  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a t i o n  a n d  a n y
18  o t h e r  tw o  [ANY ONE] o f  t h e  p a s t  f i v e  y e a r s ,  a n d  who a c t i v e l y
19  p a r t i c i p a t e d  i n  t h e  f i s h e r y  d u r i n g  t h o s e  p e r i o d s  [THAT P E R I O D ] ,
20  f o r  t h e  p u r c h a s e  o f  e n t r y  p e r m i t s ;

2 1  ( B )  a n  i n d i v i d u a l  who h a s  b e e n  a  s t a t e  r e s i d e n t  f o r  a
2 2  c o n t i n u o u s  p e r i o d  o f  tw o  y e a r s  [ F I V E  YEARS ] i m m e d i a t e l y  p r e c e d i n g
2 3  t h e  d a t e  o f  a p p l i c a t i o n  f o r  a  l o a n  u n d e r  AS 1 6 . 1 0 . 3 0 0  -  1 6 . 1 0 . -
2 4  3 7 0 ,  who

2 5  ( i )  b e c a u s e  o f  l a c k  o f  t r a i n i n g  o r  l a c k  o f  em -
2 6  p l o y m e n t  o p p o r t u n i t i e s  i n  t h e  a r e a  o f  r e s i d e n c e  d o e s  n o t
2 7  h a v e  o c c u p a t i o n a l  o p p o r t u n i t i e s  a v a i l a b l e  o t h e r  t h a n  c om m e r -
2 8  c i a l  f i s h i n g ;  o r

2 9  ( i i )  i s  e c o n o m i c a l l y  d e p e n d e n t  o n  c o m m e r c i a l
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1 f i s h i n g  f o r  a  l i v e l i h o o d  a n d  f o r  whom c o m m e r c i a l  f i s h i n g  h a s

2  b e e n  a  t r a d i t i o n a l  w ay  o f  l i f e  [FO R  HIM] i n  A l a s k a ,  f o r  t h e

3 r e p a i r ,  r e s t o r a t i o n  o r  u p g r a d i n g  o f  e x i s t i n g  v e s s e l s  a n d
4  g e a r ,  f o r  t h e  p u r c h a s e  o f  e n t r y  p e r m i t s  a n d  g e a r ,  a n d  f o r

5  t h e  c o n s t r u c t i o n  a n d  p u r c h a s e  o f  v e s s e l s ;
6 ( C )  c o r p o r a t i o n s ,  p a r t n e r s h i p s ,  o r  j o i n t  v e n t u r e s ,  1 0 0
7 p e r c e n t  o f  w h i c h  a r e  ow ned  b y  i n d i v i d u a l  c o m m e r c i a l  f i s h e r m e n  who
8 h a v e  b e e n  s t a t e  r e s i d e n t s  f o r  a  c o n t i n u o u s  p e r i o d  o f  tw o  y e a r s
9 [ F I V E  YEARS ] i m m e d i a t e l y  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a t i o n  f o r  a

1 0  l o a n  u n d e r  AS 1 6 . 1 0 . 3 1 0 ( a ) ( 1 ) ( B )  a n d  h a v e  h a d  a  c r ew m em b e r  o r

1 1  c o m m e r c i a l  f i s h i n g  l i c e n s e  u n d e r  AS 1 6 . 0 5 . 4 8 0  o r  a  p e r m i t  u n d e r
1 2  AS 1 6 . 4 3  f o r  t h e  y e a r  i m m e d i a t e l y  p r e c e d i n g  t h e  d a t e  o f  a p p l i c a -
13  t i o n  a n d  a r y  o t h e r  tw o  [ANY ONE] o f  t h e  p a s t  f i v e  y e a r s ,  a n d  who
14  a c t i v e l y  p a r t i c i p a t e d  i n  t h e  f i s h e r y  d u r i n g  t h a t  p e r i o d ,  f o r  t h e
15  r e p a i r ,  r e s t o r a t i o n  o r  u p g r a d i n g  o f  e x i s t i n g  v e s s e l s  a n d  g e a r ,

1 6  f o r  t h e  p u r c h a s e  o f  g e a r ,  a n d  f o r  t h e  c o n s t r u c t i o n  a n d  p u r c h a s e
17  o f  v e s s e l s ;
18  ( 2 )  d e s i g n a t e  a g e n t s  a n d  d e l e g a t e  i t s  p o w e r s  t o  th e m  a s

19  n e c e s s a r y ;
2 0  ( 3 )  a d o p t  r e g u l a t i o n s  n e c e s s a r y  t o  c a r r y  o u t  i t s  f u n c t i o n s ;
2 1  ( 4 )  e s t a b l i s h  a m o r t i z a t i o n  p l a n s  f o r  r e p a y m e n t  o f  l o a n s ,

22  w h i c h  may i n c l u d e  e x t e n s i o n s  f o r  p o o r  f i s h i n g  s e a s o n s  o r  f o r  a d v e r s e
2 3  m a r k e t  c o n d i t i o n s  f o r  A l a s k a n  p r o d u c t s ;
2 4  ( 5 )  e n t e r  i n t o  a g r e e m e n t s  w i t h  p r i v a t e  l e n d i n g  i n s t i t u -
2 5  t i o n s ,  o t h e r  s t a t e  a g e n c i e s ,  o r  a g e n c i e s  o f  t h e  f e d e r a l  g o v e r n m e n t , t o
2 6  c a r r y  o u t  t h e  p u r p o s e s  o f  AS 1 6 . 1 0 . 3 0 0  -  1 6 . 1 0 . 3 7 0 ;

2 7  ( 6 )  e n t e r  i n t o  a g r e e m e n t s  w i t h  o t h e r  a g e n c i e s  o r  o r g a n i z a -
2 8  t i o n s  t o  c r e a t e  a n  o u t r e a c h  p r o g r a m  t o  m ake  l o a n s  u n d e r  AS 1 6 . 1 0 . 3 0 0  -
2 9  1 6 . 1 0 . 3 7 0  i n  r u r a l  a r e a s  o f  t h e  s t a t e .
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1  *  S e c .  2 .  AS 1 6 . 1 0  i s  am en d e d  b y  a d d i n g  a  new  s e c t i o n  t o  r e a d :

2  S e c .  1 6 . 1 0 . 3 1 5 .  ALLOCATION OF LOANS. T h e  d e p a r t m e n t  s h a l l

3  a l l o c a t e  a t  l e a s t  t e n  p e r c e n t  o f  t h e  m on e y  t h a t  i s  a v a i l a b l e  t o  m ak e
A l o a n s  u n d e r  AS 1 6 . 1 0 . 3 1 0  f o r  l o a n s  o f  $ 3 5 , 0 0 0  o r  l e s s  m ade  u n d e r

5  AS 1 6 . 1 0 . 3 1 0 ( a ) ( 1 ) ( B )  a n d  ( C ) .
6 *  S e c .  3 .  AS 1 6 . 1 0 . 3 2 0  i s  am en d ed  b y  a d d i n g  a  n ew  s u b s e c t i o n  t o  r e a d :
7  ( j )  I f  a  b o r r o w e r  c e a s e s  t o  b e  a  s t a t e  r e s i d e n t  d u r i n g  t h e  t e r m
8 o f  a  l o a n  m ade u n d e r  AS 1 6 . 1 0 . 3 1 0  -  1 6 . 1 0 . 3 7 0 ,  t h e  l o a n  s h a l l  b e
9 a c c e l e r a t e d  a n d  t h e  o u t s t a n d i n g  p r i n c i p a l  a n d  i n t e r e s t  s h a l l  b e  r e p a i d

10  b y  t h e  b o r r o w e r  w i t h i n  1 2 0  d a y s  a f t e r  t h e  s t a t e  r e s i d e n c e  t e r m i n a t e s .
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