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insure the h y d r o l o g i c  b a l a n c e  of water use either on or off the site of 

the operation, the commissioner m a y  s p e cify

(A) m o n i t o r i n g  sites for the use of e quipment and m e t h­

ods under (1)(C) of this s u b s e c t i o n  to record

(i) the q u a n t i t y  and q u a l i t y  of surface drainage 

above and b e l o w  the site of the o p e r a t i o n  as well as in the 

area p o t e n t i a l l y  affected b y  the operation;

(ii) level, amount, and samples of g round water and 

aquifers that are p o t e n t i a l l y  affec t e d  b y  the operation, and 

ground water and aquifers that are directly b e l o w  the deepest

coal sea m  to be mined under the operation; and

(iii) p r e c i p i t a t i o n  at the site of the operation; and

(B) the records of well logs and b o r e h o l e  inform a t i o n  

that a p e r m i t t e e  mu s t  maintain;

(3) the au t h o r i z e d  r e p r e s e ntatives of the commissioner, w i t h­

out advance n o t i c e  and up o n  p r e s e n t a t i o n  of approp r i a t e  credentials, may

enter an o p e r a t i o n  or premises in w h i c h  records r e q u i r e d  to be m a i n­

tained under this s e c t i o n  are located and may at reasonable times, and 

without delay, hav e  access to and copy the records and inspect m o n i t o r­

ing e q uipment or an ope r a t i n g  m e t h o d  r e q u i r e d  under this chapter.

(c) I n s p e c t i o n  by the commis s i o n e r  under ( b ) (3) of this section

must

(1) occur o n  an irregular basis a v eraging not less than one 

partial i n s pection per mo n t h  and one complete ins p e c t i o n  per calendar 

q u a r t e r ; and

(2) occur w i t hout prior n o t i c e  to the p e rmittee or the p e r­

mittee's agents, except as provided in (e) of this section.

(d) After c o n d u c t i n g  an inspection under (b)(3) of this section, 

an inspector shall file wi t h  the commissioner, and the c o mmissioner
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receives n o t i f i c a t i o n  f r o m  a p e r s o n  under this subsection, the c o m m i s­

sioner shall in v e s t i g a t e  the inspection and shall f u r nish the p e r s o n  

wit h  a w r i t t e n  d e t e r m i n a t i o n  and the reasons for the determination.

Sec. 41.45.240. E'm 'ORCEMENT. (a) If, on the basis of an i n s p e c­

tion under AS 41.45.230, the commissioner determines that a p e r s o n  or a 

person's o p e r a t i o n  is in v i o l a t i o n  of this chapter or a t e r m  of a permit 

and that the v i o l a t i o n  creates an imminent danger to the h e a l t h  or s a f e­

ty of the public or is causing or can re a s o n a b l y  be expected to cause 

significant, imminent, environmental h a r m  to land, air, or w a t e r  r e­

sources, the c o m m i s s i o n e r  shall immediately issue a n otice of v i o l a t i o n  

and order a c e s s a t i o n  of the person's surface coal m i n i n g  o p e r a t i o n  or 

the p o r t i o n  of the oper a t i o n  r e’ating to the violation. T he c e s s a t i o n  

order remains in effect until! the c o mmissioner determines that the v i o­

lation has b e e n  abated, or until modified, vacated, or t e r m i n a t e d  un d e r

(d) or (h) of this section. If the c o m missioner finds that the ordered 

cess a t i o n  of the operation, or a portion of the operation, will not c o m­

plet e l y  abate the imminent danger to the h ealth or s afety of the public 

or the significant, imminent environmental h a r m  to land, air, or water 

resources, the commis s i o n e r  shall, in addition to the cess a t i o n  order, 

impose a f f i r m a t i v e  obligations on the operator to take the steps the 

commis s i o n e r  considers n e c e s s a r y  to abate the imminent danger or s i g n i­

ficant e n v i r onmental harm.

(b) If, on the basis of an inspection, the commis s i o n e r  determines 

that a p e r s o n  or a person's operation is in v i o l a t i o n  of this chapter or 

a term of a permit and that the viol a t i o n  does not create an imminent 

danger to the h e a l t h  or safety of the public and is not c a u sing and c a n­

not rea s o n a b l y  be expected to cause significant, imminent, e n v i ronmental 

h a r m  to land, air, or water resources, the commi s s i o n e r  shall issue a 

n otice of v i o l a t i o n  to the p e rmittee setting a r e a s o n a b l e  time, wh i c h
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shall maintain, an ins p e c t i o n  r eport adequate to assist the c o m m i s s i o n e r  

in e n f o r c i n g  the requir e m e n t s  of this chapter and c a r r y i n g  out the terms 

and purposes of this chapter.

(e) A r e p r e s e n t a t i v e  of the p e r m i t t e e  w ho is at the site of the 

o p e r a t i o n  at the time a n  i n s p e c t i o n  under (b)(3) of this s e c t i o n  begins 

m ay a c c o m p a n y  the inspector during the inspection. T h e  i n spector shall 

n o t i f y  the r e p r e s e n t a t i v e  of the p e rmittee of the pe r m i t t e e ' s  right 

under this s u b s e c t i o n  before b e g i n n i n g  the inspection.

(f) A per m i t t e e  shall c o n s p i c u o u s l y  m a i n t a i n  at the entrances to 

the o p e r a t i o n  a c l e a r l y  visible sign that states the name, busi n e s s  a d­

dress , and phone n u mber of the perm i t t e e  and the p e r m i t  number of the 

operation.

(g) An inspector, up o n  d e tection of a v i o l a t i o n  of this chapter, 

shall i m m e d i a t e l y  r eport the v i o l a t i o n  to the operator and to the c o m­

mis s i o n e r  in writing.

(h) A p e r s o n  who is or m a y  be adv e r s e l y  affected by a s u r face coal 

m i n i n g  o p e r a t i o n  m a y  n o t i f y  the commissioner, in writing, of a v i o l a t i o n  

of this chapter w h i c h  the p e rson has r eason to b e l ieve exists at the 

site of the surface coal m i ning operation. The c o m m i s s i o n e r  shall, by 

regulation, e s t a b l i s h  procedures for r e v i e w  of a r e f usal by a r e p r e s e n­

tative of the c o m missioner to issue a notice of v i o l a t i o n  or c e ssation 

order wit h  respect to the alleged violation. T he c o m m i s s i o n e r  shall 

furnish a p e r s o n  re q u e s t i n g  the r e v i e w  wi t h  a w r i t t e n  sta t e m e n t  of the 

co m m i s sioner's findings and reasons for the findings.

(i) The c o mmissioner shall, b y  regulation, est a b l i s h  procedures to 

ensure that adeq u a t e  and complete inspections are m a d e  under this s e c­

tion. A ny p e r s o n  who is or m a y  be a d v e r s e l y  affected b y  a surface coal 

mi n i n g  o p e r a t i o n  m a y  n otify the c o mmissioner of a failure to ma k e  an 

adequate or comp l e t e  inspection under this section. If the c o m m i s s i o n e r
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m ay not e x c e e d  90 days f r o m  the date the n otice is issued, for the 

abatement of the violation. However, the commi s s i o n e r  may, for good 

cause, e xtend the time for the a batement of the violation. If, at the 

end of the time a l l o w e d  for aba t e m e n t  of the violation, the c o m missioner 

finds, in writing, that the v i o l a t i o n  has not b e e n  abated, the c o m m i s­

sioner shall order a c e s s a t i o n  of the person's surface coal m i n i n g  o p e r­

ation or the p o r t i o n  of the o p e r a t i o n  relating to the violation. The 

ces s a t i o n  order remains in effect until the commis s i o n e r  determines that 

the v i o l a t i o n  has b e e n  a b a t e d  or until it is modified, vacated, or t e r­

min a t e d  un d e r  (d) or (h) of this section. The commi s s i o n e r  shall d e t e r­

mine the steps n e c e s s a r y  to abate the v i o l a t i o n  in the m o s t  expeditious 

m a n n e r  p o s s i b l e  and shall i n c lude the n e cessary measu r e s  in the c e s s a­

tion order i ssued un d e r  this section.

(c) A  p e r s o n  w h o  is or m a y  be adve r s e l y  a f f e c t e d  b y  a n otice of 

v i o l a t i o n  or c e s s a t i o n  order issued under (a) or (b) of this section, or 

by a modification, vacation, or t e r m i nation of the n o tice or order, m a y  

apply to the c o m m i s s i o n e r  for r e v i e w  of the notice or order w i t h i n  60 

days after r e c e i p t  of the n o t i c e  or ~rder b y  the operator or p e rmittee 

or w i t h i n  60 days after the modification, vacation, or t e r m i nation of 

the n otice or order. On receipt of the application, the c o mmissioner 

shall p r o vide for an i n v e s t i g a t i o n  and an i n v e s t i g a t i o n  report, as the 

commissioner c o nsiders appropriate. At the request of the appl i c a n t  or 

another p e r s o n  w h o  is or m a y  be adversely affected, the commis s i o n e r  

shall p r o v i d e  for a p ublic h e a r i n g  to enable the applicant to present 

in f o r mation r e l a t i n g  to the n o t i c e  or order or the modification, v a c a­

tion, or t e r m i n a t i o n  of the n o t i c e  or order. The filing of an a p p l i c a­

tion for r e v i e w  u n d e r  this s u b s e c t i o n  m ay not o p e rate as a stay of the 

order or notice. T h e  commis s i o n e r  shall give the applicant and other 

interested persons w r i t t e n  n otice of the time and place of the h e a ring
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at least five days b e f o r e  the hearing. T h e  A d m i n i s t r a t i v e  Pro c e d u r e  Act 

(AS 44.62) applies to a h e a r i n g  under this su b s e c t i j n  except as prov i d e d  

by regulations adopted un d e r  this chapter.

(d) After any r e v i e w  under (c) of this section, the commissioner 

shall issue a w r i t t e n  d e c i s i o n  that includes findings of fact and j n  

order vacating, affirming, modifying, or terminating the n o tice or o r­

der. If the a p p l i c a t i o n  for r e v i e w  u n d e r  (c) of this s e c tion relates to 

a c e ssation order i s sued under (a) or (b) of this section, the c o m m i s­

sioner shall issue the w r i t t e n  d e c i s i o n  w ithin 30 days after receipt of 

the ap p l i c a t i o n  for r e v i e w  unless the c o mmissioner grants a request for 

t e m p o r a r y  r elief under (e) of this section.

(e) An appl i c a n t  for r e v i e w  under (c) of this section m a y  file 

w i t h  the c o m missioner a w r i t t e n  request for tem p o r a r y  r elief f r o m  a n o­

tice or order issued under (a) or (b) of this section before com p l e t i o n  

of the r e v i e w  of the n o t i c e  or order. T he w r i t t e n  r e q uest mus t  include 

a detailed statement of the reasons in support of the request. The c o m­

mis s i o n e r  shall e x p e d i t i o u s l y  issue an order granting or denying the 

temporary relief. If the applicant requests temporary r elief from a 

c ess a t i o n  order issued u n d e r  (a) or (b) of this section, the c o m m i s s i o n­

er shall issue an order g r a n t i n g  or d e n ying the temporary r e l i e f  w ithin 

10 days after the commis s i o n e r  receives the w r i t t e n  request. The c o m­

mis s i o n e r  m ay grant the tem p o r a r y  r e l i e f  under this s u b s e c t i o n  only

(1) after the commi s s i o n e r  ho l d s  a h e a r i n g  in the loca l i t y  of 

the permit area on the r e q uest for t e mporary relief in w h i c h  the parties 

have an opport u n i t y  to be heard;

(2) if the a p plicant shows that there is substantial l i k e l i­

hoo d  that the findings of the commis s i o n e r  under (d) of this section 

wil l  be favorable to the applicant; and

(3) if the tem p o r a r y  r e lief will not a d v e r s e l y  affect the
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h e a l t h  or s a f e t y  o f  the  p u b l i c  o r  cau se  s i g n i f i c a n t ,  imminent, e n v ir o n ­

mental harm to  la n d ,  a i r ,  or water r e s o u r c e s .

(f )  I f ,  on the  b a s i s  o f  an i n s p e c t i o n ,  the  comm issioner has  r e a son  

to  b e l i e v e  th a t  a p a t t e r n  o f  v i o l a t i o n s  o f  t h i s  ch ap ter  or o f  a term o f  

a perm it e x i s t s  or  has  e x i s t e d ,  and i f  the comm issioner f in d s  th a t  the 

v i o l a t i o n s  are  cau sed  by the  unwarranted f a i l u r e  o f  the  p e rm it te e  to  

comply w ith  the requ irem ents  or th a t  the v i o l a t i o n s  were w i l f u l l y  caused  

by the p e rm it t e e ,  the  comm iss ioner  s h a l l  i s s u e  a n o t i c e  o f  v i o l a t i o n  and 

an order  to  the p e rm it t e e  t o ,  w i t h in  a  s p e c i f i e d  t im e p e r io d ,  show cau se  

why the perm it sh ou ld  not be suspended or r evoked . The order  to  show 

cause must in c lu d e  n o t i c e  to  the p erm ittee  th a t  a h e a r in g  may be 

reque s ted  w i t h in  30 d ay s .

(g) I f  the  p e rm it t e e  r e q u e s t s  a h e a r in g  under (f) o f  t h i s  s e c t i o n  

the comm issioner s h a l l  in form  the p e rm it te e  and o th e r  known in t e r e s t e d  

persons o f  the t im e , p l a c e ,  and d ate  o f  the h e a r in g .  The A dm in is t r a t iv e  

Procedure Act (AS 44.62) a p p l i e s  to  a h e a r in g  under t h i s  s u b s e c t i o n  ex ­

c ep t  as p rov id ed  by r e g u l a t i o n s  adopted  under t h i s  cn a p te r .  W ith in  60 

days f o l l o w in g  the h e a r in g  or f o l l o w in g  the order  to  show cau se  i f  no 

h e a r in g  i s  r e q u e s te d ,  the  comm issioner s h a l l  i s s u e  and f u r n is h  to  the 

p erm ittee  and a l l  o th er  p a r t i e s  to  the h e a r in g  a w r i t t e n  d e c i s i o n ,  o r ­

d e r , and the rea son s  fo r  b o th ,  c on ce rn in g  the su sp en s ion  or r e v o c a t i o n  

o f  the p e rm it .  I f  the comm issioner suspends or revokes  the p erm it ,  the  

p e rm it te e  s h a l l  im m ed ia te ly  ce a se  the s u r f a c e  c o a l  m in ing o p e r a t io n  on 

the perm it area  and s h a l l  com p le te  the r e c lam a t io n  o f  the perm it area  

w i t h in  the time s p e c i f i e d  by the com m iss ioner . I f  the p e rm it te e  f a i l s  

to  complete  the r e c l a m a t io n ,  the  comm issioner s h a l l  d e c la r e  the p e r f o r -  

mance bonds for  the o p e r a t io n  f o r f e i t e d .

(h) A n o t i c e  or order  i s s u e d  under t h i s  s e c t i o n  s h a l l  s t a t e  w ith  
r e a s o n a b le  s p e c i f i c i t y  the nature  o f  the  v i o l a t i o n ,  the abatement r e -
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q u ir e d ,  the  p e r io d  o f  t im e e . t a b l i s h e d  f o r  abatement, and a r e a son ab le  

d e s c r ip t i o n  o f  the p o r t io n  o f  the o p e r a t io n  to  which the n o t i c e  or order 

a p p l i e s .  Each  n o t i c e  or order  i s s u e d  under t h i s  s e c t i o n  must be g iv e n  

promptly  to  the a l l e g e d  v i o l a t o r  a t  the  mine s i t e  u n le s s  the a l l e g e d  

v i o l a t o r  has app o in ted  an a g en t ,  i n  wh ich  c a s e  the agent may be s e r v ed .  

A n o t i c e  or o raer  i s s u e d  under t h i s  s e c t i o n  may be m od if ie d ,  v a c a t e d ,  or 

term inated  by the com m iss ioner . A c e s s a t i o n  order i s s u e d  under (a) or

(b) o f  t h i s  s e c t i o n  ex p ir e s  not more than 30 days a f t e r  the a l l e g e d  

v i o l a t o r  r e c e i v e s  a c t u a l  n o t i c e  o f  the order  u n le s s  an in fo rm a l c o n f e r ­

ence  i s  h e ld  as p ro v id ed  i n  r e g u l a t i o n s  adopted  under t h i s  ch ap te r ,  or 

u n le s s  the r i g h t  to  such  a c on fe ren ce  i s  w a iv ed  by the a l l e g e d  v i o l a t o r .  

The comm issioner s h a l l  h o ld  the con fe ren ce  a t  a l o c a t i o n  th a t  a l l o w s  the 

perm it a rea  to  be v iewed  dur ing  the c o n fe r e n c e .  The comm issioner s h a l l  

i s s u e  a w r i t t e n  order  a f f i r m in g ,  m od ify in g ,  v a c a t in g ,  or t e rm in a t in g  the 

c e s s a t i o n  order  w i t h in  f i v e  davs o f  the  c o n fe r en c e .  The h o ld in g  o f  a 

con fe r en ce  or the w a iv e r  o f  i t  does not p r e ju d i c e  any o th er  r ig h t s  to 

a d m in i s t r a t iv e  or j u d i c i a l  r e v iew  p rov id ed  under t h i s  chap ter  nor does 

i t  op e ra te  as a s t a y  o f  a n o t i c e  or o rd e r .

( i )  Whenever an order  i s  i s s u e d  under t h i s  c h ap te r ,  the  commis­

s io n e r  may, i n  the c om m is s io n e r 's  d i s c r e t i o n ,  a s s e s s  any p a r ty  for  the  

c o s t s  ard a t to rn e y  f e e s  r e a s o n a b ly  in cu rr ed  by another  p a r ty  in  c onnec ­

t i o n  w ith  the  o rd er .

( j )  The comm issioner may r equ e s t  the a t t o rn e y  g en e ra l  to  i n s t i t u t e  

a c i v i l  a c t i o n  for  r e l i e f ,  i n c lu d in g  a permanent or temporary i n j u n c ­

t i o n ,  r e s t r a i n i n g  o rd e r ,  or  o th er  a p p r o p r ia t e  o rd er , i f  a p erson

( 1 ) v i o l a t e s  an order  or n o t i c e  i s s u e d  by the  comm issioner 

under t h i s  ch ap te r }

(2 ) i n t e r f e r e s  w ith  the comm issioner c a r ry in g  out the p r o v i ­
s i o n s  o f  t h i s  ch ap te r ;
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(3) u n l a w f u l l y  r e fu s e s  to  adm it th e  com m iss ioner  i n t o  an op ­

e r a t i o n ;

(4) u n l a w f u l l y  r e fu s e s  to  p erm it i n s p e c t i o n  o f  an o p e r a t io n  

by the comm iss ioner  j

(5) f a i l s  t o  f u r n is h  in fo rm a t io n  or a r e p o r t  r equ e s ted  by the 

comm issioner under r e g u l a t i o n s  adopted  under t h i s  c h ap te r ;  or

( 6 ) r e fu s e s  to  p erm it a c c e s s  to  or  c opy in g  o f  r e co rd s  by the 

comm issioner wh ich  the comm iss ioner  determ ines are  r e a s o n a b ly  n e c e s s a r y  

to  c a r ry  out the p r o v i s i o n s  o f  t h i s  c h a p te r .

(k) An a c t i o n  under ( j )  o f  t h i s  s e c t i o n  s h a l i  be brought in  the  

s u p e r io r  c o u r t  i n  the  j u d i c i a l  d i s t r i c t  i n  wh ich  the g r e a t e r  p o r t io n  o f  

th e  o p e r a t io n  i s  l o c a t e d  or in  the  j u d i c i a l  d i s t r i c t  where the  o p e r a ­

t o r ' s  p r i n c i p a l  o f f i c e  i s  l o c a t e d .  The su p e r io r  c o u r t  has  j u r i s d i c t i o n  

to  gran t a p p r o p r ia t e  r e l i e f  under ( j )  o f  t h i s  s e c t i o n .  R e l i e f  gran ted  

by a s u p e r io r  c o u r t  f o r  a s i t u a t i o n  d e s c r ib e d  in  ( j ) ( l )  o f  t h i s  s e c t i o n  

c o n t in u e s  i n  e f f e c t  u n t i l  th e  c om p le t io n  o f  p ro c e ed in g s  fo r  r e v iew  o f  

the  n o t i c e  or o rder  under t h i s  s e c t i o n  u n le s s  b e fo r e  t h a t  time the su ­

p e r io r  c o u r t  m od if ie s  or s e t s  a s id e  the n o t i c e  or o rd e r .

(1) I n  the  c a s e  o f  a j u d i c i a l  p ro c e ed in g  to  r e v iew  an order or d e ­

c i s i o n  i s s u e d  by the  comm iss ioner  under t h i s  ch a p te r ,  th e  co u r t  may, un ­

der c o n d i t i o n s  i t  may p r e s c r i b e ,  g ran t  th e  temporary r e l i e f  i t  c o n s id e r s  

a p p rop r ia t e  pend ing  f i n a l  d e te rm in a t io n  o f  the  p ro c e ed in g s  i f

( 1 ) a l l  p a r t i e s  to  the  p ro c e ed in g s  have been  n o t i f i e d  and 

g iv en  an o p p o r tu n ity  to  be heard  on a r equ e s t  for  temporary r e l i e f ;

( 2 ) th e  p e rson  r e q u e s t in g  the  r e l i e f  shows th a t  th ere  i s  a 

s u b s t a n t i a l  l i k e l i h o o d  th a t  the  person  w i l l  p r e v a i l  on the  m er it s  o f  th

f i n a l  d e te rm in a t io n  o f  the p ro c e ed in g ;  and

(3) the r e l i e f  w i l l  not a d v e r s e ly  a f f e c t  the  p u b l i c  h e a l t h  o 

s a f e t y  or cau se  s i g n i f i c a n t  imminent env ironm en ta l  harm to  la n d ,  a i r ,  o
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water r e s o u r c e s .

(m) The commencement o f  a j u d i c i a l  p r o c e ed in g  t o  r e v iew  an order  

or d e c i s i o n  o f  the  comm issioner does n o t ,  u n l e s s  s p e c i f i c a l l y  ordered  by 

th e  c o u r t ,  op e ra te  as a s t a y  o f  the a c t i o n ,  o rd e r ,  or  d e c i s i o n  o f  the 

com m iss ioner .

(n) The f a c t  th a t  a c t i o n  o f  the  com m iss ioner  i s  s u b j e c t  to  j u d i ­

c i a l  r e v iew  i n  a c cordance  w ith  o th er  p r o v i s i o n s  o f  s t a t e  law  may no t be 

con s tru ed  to  l im i t  th e  o p e r a t io n  o f  th e  r i g h t s  e s t a b l i s h e d  i n  AS 4 1 . -

45.950 ex cep t as p rov id ed  i n  th a t  s e c t i o n .

S e c .  41 .45 .250. PENALTIES . (a) The com m iss ioner  may a s s e s s  a 

c i v i l  p e n a l t y  a g a in s t  a p erson  i f  the  p erson  or the  p e r s o n 's  o p e r a t io n  

v i o l a t e s  a c o n d i t i o n  o f  a perm it or a p r o v i s i o n  o f  t h i s  c h a p te r .  I f  as 

a r e s u l t  o f  the v i o l a t i o n  the comm issioner i s s u e s  a c e s s a t i o n  order  un ­

der AS 41.45 .240, the comm issioner s h a l l  a s s e s s  a c i v i l  p e n a l t y .  The 

c i v i l  p e n a l t y  may not exceed $5,000 f o r  a v i o l a t i o n .  The comm issioner 

may c o n s id e r  each  day o f  a c o n t in u in g  v i o l a t i o n  as  a s e p a r a t e  v i o l a t i o n

for  the  purposes  o f  t h i s  s u b s e c t i o n .  In  d e te rm in in g  whether to  a s s e s s

and the amount o f  a c i v i l  p e n a l t y ,  the  com m iss ioner  s h a l l  c o n s id e r  the 

p e r s o n 's  h i s t o r y  o f  p re v io u s  v i o l a t i o n s  a t  the s i t e  o f  the o p e r a t io n ,  

the  s e r io u s n e s s  o f  the v i o l a t i o n ,  i n c lu d in g  the i r r e p a r a b l e  harm done 

the environment and the  h azard  c r e a te d  to  the  h e a l t h  or s a f e t y  o f  the 

p u b l i c ,  the  p e r s o n 's  n e g l i g e n c e ,  and the good f a i t h  o f  the p erson  i n  a t ­

tempting to  a c h ie v e  r a p id  com p lian ce  a f t e r  r e c e i v i n g  n o t i f i c a t i o n  o f  the 

v i o l a t i o n .

(b) W ith in  30 days a f t e r  i s s u i n g  a n o t i c e  or o rd er  under AS 4 1 . -

45.240 to  a p e r son ,  the  comm issioner s h a l l  in form  th e  p erson  o f  the

amount o f  the p e n a l t y .  The p erson  n o t i f i e d  o f  th e  p e n a l t y  then  has  30 
days in  wh ich  to  pay the  p e n a l t y  i n  f u l l  or  to  c o n t e s t  e i t h e r  the  amount 

o f  the  p e n a l t y  or the f a c t  o f  the v i o l a t i o n .  I f  the p e r son  w ish e s  to
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c p n te s t  e i t h e r  th e  amount o f  the p e n a l t y  or  the f a c t  o f  the v i o l a t i o n ,  

the p erson  may subm it t o  the  comm iss ioner  a bond equa l to  th e  p e n a l t y  

amount a t  the  t im e the p e rson  f i l e s  an a p p l i c a t i o n  fo r  r e v iew .  The bond 

s h a l l  be c o n d i t io n e d  fo r  the  s a t i s f a c t i o n  o f  th e  p e n a l t y  i n  f u l l  i f  th e  

c om m is s io n e r 's  d e te rm in a t io n  o f  an o c cu r r en ce  o f  a v i o l a t i o n  and the 

asse ssm en t o f  a  p e n a l t y  are  a f f irm ed .  An a p p l i c a t i o n  f o r  r e v iew  i s  

e f f e c t i v e  when th e  bond i s  approved by the com m iss ioner . I f  the  bond i s  

not approved , the  p erson  charged w ith  the  p e n a l t y  s h a l l  forward the  

proposed  amount to  the comm iss ioner  w i t h in  1 0  days o f  the  d is a p p r o v a l  o f  

the bond f o r  p lacem ent i n  an e scrow  a c cou n t  i n  order  to  make the p e t i t i o r  

e f f e c t i v e .

(c) The comm issioner s h a l l  a s s e s s  a c i v i l  p e n a l t y  under (a) o f  

t h i s  s e c t i o n  o n ly  a f t e r  the p e rson  charged  w it h  a v i o l a t i o n  has been 

g iv e n  an o p p o r tu n ity  f o r  a p u b l i c  h e a r in g .  I f  a p u b l i c  h e a r in g  i s  h e ld ,  

the  comm issioner s h a l l  make f in d in g s  o f  f a c t  and s h a l l  i s s u e  a w r i t t e n  

d e c i s i o n  r e l a t i n g  to  th e  o c cu r r en ce  o f  the  v i o l a t i o n  and the amount o f  

the c i v i l  p e n a l t y  wh ich  i s  w arran ted . The w r i t t e n  d e c i s i o n  may order  

the  p erson  t o  pay the p e n a l t y .  The com m iss ioner  may c o n s o l i d a t e  a h e a r ­

in g  under t h i s  s e c t i o n  w it h  o th e r  p ro c e ed in g s  under AS 41 .45 .240. The 

A dm in is t r a t iv e  Procedure Act (AS 44.62) a p p l i e s  to  a h e a r in g  under t h i s  

s u b s e c t i o n  except as p rov id ed  by r e g u l a t i o n s  adop ted  under t h i s  c h ap te r .  

I f  the p e rson  n o t i f i e d  o f  a p e n a l t y  does no t r eq u e s t  a p u b l i c  h e a r in g ,  

the  comm issioner may a s s e s s  the  p e n a l t y  and order  i t s  payment o n ly  a f t e r  

the  comm issioner has  determ ined th a t  the  p erson  committed the v i o l a t i o n  

and has determ ined the  amount o f  the  p e n a l t y  wh ich  i s  w arran ted .

(d) A c i v i l  p e n a l t y  owed under t h i s  s e c t i o n  may be r e co v e r ed  in  a

c i v i l  a c t i o n  brought by th e  a t t o r n e y  g e n e r a l  a t  the r eq u e s t  o f  the com­

m i s s i o n e r .

(e) A p e rson  o th er  than a c o r p o r a t i o n  who w i l f u l l y  and k now ing ly
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v i o l a t e s  a  c o n d i t i o n  o f  a  p e rm it ,  an order  i s s u e d  under AS 41.45 .240, or 

an order  in c o r p o r a t e d  i n  a  f i n a l  d e c i s i o n  under t h i s  c h ap te r ,  excep t an 

o rder  in c o r p o r a t e d  i n  a d e c i s i o n  i s s u e d  under (c) o f  t h i s  s e c t i o n ,  i s  

g u i l t y  o f  a c l a s s  C f e l o n y .

(f) I f  a c o r p o r a t i o n  v i o l a t e s  a c o n d i t i o n  o f  a  p erm it , an order 

i s s u e d  under AS 41.45 .240, or  an order  in c o r p o ra t e d  in  a f i n a l  d e c i s i o n  

i s s u e d  by the com m iss ioner  under t h i s  ch ap te r ,  excep t an order  in c o r p o ­

r a te d  i n  a  d e c i s i o n  i s s u e d  under (c) o f  t h i s  s e c t i o n ,  a d i r e c t o r ,  o f f i ­

c e r ,  or agent o f  the c o r p o r a t i o n  who w i l f u l l y  and kn ow in g ly  a u th o r iz e d ,  

o rd ered , or c a r r i e d  ou t the  v i o l a t i o n  i s  s u b j e c t  to  a c i v i l  p e n a l t y  un ­

der (a) -  (d) o f  t h i s  s e c t i o n  and i s  g u i l t y  o f  a c l a s s  C f e lo n y .

(g) A p erson  who know ing ly  makes a f a l s e  s ta tem en t , r e p r e s e n ta ­

t i o n ,  or c e r t i f i c a t i o n ,  or k n ow ing ly  f a i l s  to  make a  r e q u ir e d  s ta tem en t , 

r e p r e s e n t a t io n ,  or c e r t i f i c a t i o n  in  an a p p l i c a t i o n ,  r e c o rd ,  r e p o r t ,  

p la n ,  or o th er  document f i l e d  or  r equ ired  to  be m a in ta in ed  under t h i s  

ch ap ter  i s  g u i l t y  o f  a c l a s s  C f e l o n y .

(h) A p erson  who f a i l s  to  c o r r e c t  a v i o l a t i o n  f o r  wh ich  a n o t i c e  

o f  v i o l a t i o n  or a c e s s a t i o n  order  has been i s s u e d  under AS 41.45.240 

w i t h in  the  p e r io d  or subsequent e x t en s io n  perm itted  f o r  i t s  c o r r e c t i o n  

s h a l l  be a s s e s s e d  a c i v i l  p e n a l t y  o f  $750 fo r  each day the f a i l u r e  or 

v i o l a t i o n  c o n t in u e s .  The p e r io d  fo r  c o r r e c t i o n  c o n t in u e s  u n t i l

( 1 ) the e n try  o f  a f i n a l  order by the  comm iss ioner  i n  a 

r e v iew  p ro ceed in g  i n i t i a t e d  by the a l l e g e d  v i o l a t o r  i n  wh ich  the commis­

s io n e r  o rd e r s ,  a f t e r  an exp ed ited  h e a r in g ,  the  su sp en s ion  o f  the  a b a t e ­

ment requ irements  o f  the n o t i c e  or order  a f t e r  d e term in ing  th a t  the 

a l l e g e d  v i o l a t o r  w i l l  s u f f e r  i r r e p a r a b le  l o s s  or damage f r c n  the  a p p l i ­

c a t i o n  o f  th o se  requ irem ents  j or

( 2 ) the  e n try  o f  an order  o f  the cou r t  i n  a r e v iew  p roceed ing

under AS 44.62.560 -  44.62.570 i n i t i a t e d  by the a l l e g e d  v i o l a t o r  in
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which th e  co u r t  ord ers  the  su sp en s ion  o f  the abatement requ irem ents  o f  

the  n o t i c e  or  o rd e r .

( i )  A p e rson  who, except as p erm itted  by law , w i l f u l l y  r e s i s t s ,  

p r e v e n t s ,  impedes, or i n t e r f e r e s  w ith  the comm issioner i n  the p e r f o r ­

mance o f  d u t i e s  under t h i s  ch ap ter  i s  g u i l t y  o f  a c l a s s  C f e lo n y .

S e c .  41 .45 .260 . AREAS UNSUITABLE FOR SURFACE COAL MINING. (a) 

The comm issioner s h a l l  u se  competent and s c i e n t i f i c a l l y  sound data  and 

in fo rm a t io n  i n  order  to  make o b j e c t i v e  d e c i s i o n s  as to  wh ich  areas  o f  

land  are  u n s u i t a b l e  for  a l l  or c e r t a i n  types o f  s u r f a c e  c o a l  o p e r a t io n s  

The d e c i s i o n s  s h a l l

( 1 ) r e f l e c t  th e  p la n n in g  a c t i v i t i e s  o f  f e d e r a l ,  s t a t e ,  and 

m un ic ip a l  governments; and

( 2 ) u se  a data  base  and in v e n to r y  system  th a t  w i l l  perm it the 

e v a lu a t i o n  o f  a rea s  o f  the s t a t e  to  support and perm it r e c lam a t io n  o f  

s u r f a c e  c o a l  m in ing  o p e r a t io n s .

(b) A p erson  or m u n i c ip a l i t y  h av in g  an i n t e r e s t  wh ich  i s  or may be 

a d v e r s e ly  a f f e c t e d  may f i l e  a p e t i t i o n  w ith  the comm issioner to  d e s i g ­

n a te  an a rea  a s  u n s u i t a b l e  f o r  m in ing  or to  te rm in a te  a d e s ig n a t io n  un­

der t h i s  s e c t i o n .  The p e t i t i o n  must c o n t a in  a l l e g a t i o n s  o f  f a c t s  w ith  

su p po r t in g  ev ide i. th a t  would tend  to e s t a b l s h  the a l l e g a t i o n s .  W ith in  

th ree  to  seven  months a f t e r  r e c e i p t  o f  a p e t i t i o n ,  the comm issioner 

s h a l l  h o ld  a p u b l i c  h e a r in g  in  the  l o c a l i t y  o f  the a r e a ,  under r e g u la ­

t i o n s  adopted  by the com m iss ioner . The comm issioner may extend the time 

w i t h in  wh ich  a h e a r in g  must be h e ld  i f  an ex ten s io n  i s  r equ ir ed  to  i n  

e lu d e  a f i e l d  s e a s o n .  A fte r  the f i l i n g  o f  a p e t i t i o n  and b e fo r e  the 

h e a r in g ,  o th er  person s  may in t e r v e n e  by f i l i n g  a l l e g a t i o n s  o f  f a c t  w ith  

su p po r t in g  e v id e n c e .  W ith in  60 days a f t e r  the h e a r in g  the  comm issioner 

s h a l l  i s s u e  and f u r n is h  to  the p e t i t i o n e r  and in t e r v e n o r s  a w r i t t e n  de ­

c i s i o n  r eg a rd in g  the p e t i t i o n  and the r e a son s  for  the c om m is s io n e r 's
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d e c i s i o n .  The com m iss ioner  may c an c e l  the h e a r in g  i f  the p a r t i e s  a l l  

ag ree  to  th e  c a n c e l l a t i o n .

(c) Upon r e c e i p t  o f  a  p e t i t i o n  under (b) o f  t h i s  s e c t i o n ,  the com*'
' ■ . . i if

m iss, ner

( 1 ) s h a l l  d e s ig n a t e  an area  as u n s u i t a b l e  f o r  a l l  or  c e r t a i n  

types  o f  s u r f a c e  c o a l  m in ing  o p e r a t io n s  i f  the comm issioner determ ines 

t h a t  r e c l am a t io n  in  a ccord an ce  w it h  t h i s  ch ap te r  and r e g u l a t i o n s  adopted 

under i t  i s  no t t e c h n o l o g i c a l l y  f e a s i b l e  i n  the a r e a ;

( 2 ) may d e s ig n a t e  an area  a s  u n s u i t a b l e  f o r  a l l  or  c e r t a i n

types  o f  s u r f a c e  c o a l  m in ing  o p e r a t io n s  i f  the comm issioner determ ines

th a t  the o p e r a t io n s  i n  the area  w i l l

(A) be in c om p a t ib le  w ith  e x i s t i n g  s t a t e  or l o c a l  land  

use  program s ;

(B) a f f e c t  f r a g i l e  or h i s t o r i c  land  in  wh ich  the op era ­

t i o n s  c o u ld  r e s u l t  i n  s i g n i f i c a n t  damage to  importan t h i s t o r i c ,  

c u l t u r a l ,  s c i e n t i f i c  and a e s t h e t i c  v a lu e s  and n a tu r a l  sy stem s ;

(C) a f f e c t  a q u if e r  re charge  a rea s  or o th er  renewab le  r e ­

s ou rc e  land  i n  wh ich  th e  o p e r a t io n s  c o u ld  r e s u l t  i n  a s u b s t a n t i a l  

l o s s  or  r e d u c t io n  o f  lo n g -r a n g e  p r o d u c t i v i t y  o f  water su pp ly  or 

food  or f ib e r  p r o d u c t s ; or

(D) a f f e c t  a rea s  s u b j e c t  to  frequen t f l o o d in g  and areas  

o f  u n s t a b le  g e o lo g y ,  or  o th er  n a tu r a l  h azard  land  i n  wh ich  the  op ­

e r a t i o n s  c o u ld  s u b s t a n t i a l l y  endanger l i f e  and p rop e r ty .

(d) S u b je c t  to  v a l i d  e x i s t i n g  r i g h t s ,  the comm issioner may not 

p erm it  s u r f a c e  c o a l  m in ing  o p e r a t io n s  except th ose  which e x i s t e d  on 

August 3, 1977,

( 1 ) on any land  w i t h in  the b oundar ie s  o f  a u n i t  o f  the 

N a t i o n a l  Park System , th e  N a t i o n a l  W i l d l i f e  Refuge System s, th e  N a t io n a l  
System o f  T r a i l s ,  the N a t i o n a l  W i ld e rn e s s  P r e s e r v a t i o n  System , the W ild
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and S c e n i c  R iv e r s  System , J lc lu d in g  s tudy  r i v e r s  d e s ig n a te d  under s e c ­

t i o n  5(a) o f  the  W i ld  and S c e n ic  R iv e r s  A ct , and N a t i o n a l  R e c r e a t io n  

Areas d e s ig n a te d  by Act o f  C on g re s s ;

( 2 ) th a t  w i l l  a d v e r s e ly  a f f e c t  a p u b l i c l y  owned park or a 

p la c e  in c lu d e d  in  th e  N a t i o n a l  R e g i s t e r  o f  H i s t o r i c  S i t e s  u n l e s s  ap ­

proved j o i n t l y  by the  comm iss ioner  and the  f e d e r a l ,  s t a t e ,  or  l o c a l  

agency  th a t  has j u r i s d i c t i o n  over the park or the h i s t o r i c  s i t e ;

( 3 ) w i t h in  1 0 0  f e e t  o f  the  o u t s id e  r i g h t - o f -w a y  l i n e  o f  any 

p u b l i c  road , except where mine a c c e s s  roads or h au la g e  road s  j o i n  the 

r i g h t - o f -w a y  l i n e ,  and ex cep t th a t  the comm issioner may perm it roads to  

be r e lo c a t e d  or the  area  a f f e c t e d  to  l i e  w i t h in  1 0 0  f e e t  o f  a r o a d ,  i f  

a f t e r  p u b l i c  n o t i c e  and o p p o r tu n ity  fo r  p u b l i c  h e a r in g  i n  the  l o c a l i t y ,  

a w r i t t e n  f in d in g  i s  made th a t  the i n t e r e s t s  o f  the p u b l i c  and the  

landowners a f f e c t e d  by i t  w i l l  be p r o t e c t e d ;  or

(4) w i t h in  300 f e e t  from any o c cu p ie d  d w e l l in g ,  u n le s s  w a iv ed  

by the  owner o f  the d w e l l in g ,  or w i t h in  300 f e e t  o f  a  p u b l i c  b u i l d i n g ,  

s c h o o l ,  church , community, or i n s t i t u t i o n a l  b u i l d i n g ,  p u b l i c  p a rk , or 

w i t h in  1 0 0  f e e t  o f  a cemetery .

(e) Before  d e s ig n a t in g  an area  as u n s u i t a b l e  under t h i s  s e c t i o n ,  

the comm issioner s h a l l  p repare  a d e t a i l e d  s ta tem ent o f  the  p o t e n t i a l  

c o a l  r e so u r c e s  o f  the a r e a ,  the demand f o r  c o a l  r e s o u r c e s ,  and the im­

p ac t  o f  the d e s ig n a t i o n  on the env ironm ent, the economy, and th e  supp ly  

o f  c o a l .

(f) D e te rm in a t io n s  o f  u n s u i t a b i l i t y  o f  land  fo r  s u r f a c e  c o a l  m in­

in g  must c o n s id e r  p re sen t  and fu tu re  land  use p la n n in g  and r e g u l a t i o n  

p r o c e s s e s  a t  the f e d e r a l ,  s t a t e  and l o c a l  l e v e l s .

(g) T h i s  s e c t i o n  does no t a p p ly  to  land  on which  a s u r f a c e  c o a l  

m in ing  o p e r a t io n  was conducted  ori or  b e fo re  August 3, 1977, or  under a 

perm it i s s u e d  under t h i s  chap ter  b e fo r e  a d e te rm in a t io n  o f  u n s u i t a b i l -

-37- CSSB 843(Res)



i t y .  T h i s  s e c t i o n  does not a p p ly  to  an airea i f  a p erson  had made sub -  

s t a n t i a l  l e g a l  or f i n a n c i a l  commitments f o r  an o p e r a t io n  or proposed  op ­

e r a t i o n  in  th a t  a rea  b e fo r e  J anua ry  4, 1977.

(h) A d e s ig n a t i o n  o f  u n s u i t a b i l i t y  under t h i s  s e c t i o n  does not

prevent c o a l  e x p lo r a t io n  o f  any d e s ig n a te d  a r e a .

( i )  The comm issioner s h a l l  adopt r e g u l a t i o n s  to  implement t h i s  

s e c t i o n .

ARTICLE 3. ABANDONED MINES.

S e c .  41.45.270. ABANDONED MINE RECLAMATION FUND. The comm issioner 

may take the a c t i o n s  n e c e s s a r y  to  en su re  s t a t e  p a r t i c i p a t i o n  t o  the 

f u l l e s t  ex ten t p r a c t i c a b l e  i n  the Abandoned Mine R e c lam a t ion  Fund c r e ­

a ted  i n  30 U . S . C .  1231 and to  f u n c t i o n  as the  s t a t e  agency  f o r  th a t  p a r ­

t i c i p a t i o n .  In  c on fo rm ity  w it h  the Su r fa ce  M in in g  C o n t r o l  and Rec lam a­

t i o n  Act o f  1977, the  comm issioner s h a l l

( 1 ) by r e g u l a t i o n ,  e s t a b l i s h  p r i o r i t i e s  th a t  meet the terms

of the Su r fa ce  M in in g  C o n t r o l  and R e c lam a t ion  Act o f  1977, f o r  the 

expend itu re  o f  money r e c e iv e d  by the com m iss ioner  from the  Abandoned 

Mine R ec lam at ion  Fund}

(2 ) d e s ig n a te  land  and w ater  e l i g i b l e  f o r  r e c l am a t io n  or 

abatement w ith  money r e c e iv e d  by th e  com m iss ioner  from the  Abandoned 

Mine R ec lam a t ion  Fund;

(3) subm it r e c lam a t io n  p la n s ,  annua l p r o j e c t s ,  and a p p l i c a ­

t i o n s  to  the  a p p ro p r ia t e  a u t h o r i t i e s  under the terms o f  the  Su r fa ce  M in ­

ing  C o n tr o l  and R ec lam a t ion  Act o f  1977; and

(4) adm in is te r  money r e c e i v e d  by the s t a t e  f o r  abandoned mine 

r e c lam a t io n  or r e la t e d  purposes  from the  Abandoned M ine R e c lam a t ion  

Fund.

S e c .  41.45 .280. E L IG IB LE  LAND AND WATER. Land and w ater  e l i g i b l e  

fo r  r e c lam a t io n  or d ra in age  abatement exp end itu re s  under t h i s  ch ap ter
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1 are th o se  th a t  were mined f o r  c o a l  or  were a f f e c t e d  by such  m in in g , 

w astebanks , c o a l  p r o c e s s in g ,  or  o th e r  c o a l  m in ing  p r o c e s s e s ,  and 

abandoned or l e f t  i n  an in ad equ a te  r e c lam a t io n  s t a t u s  b e fo r e  August 3, 

1977, and fo r  wh ich  th e re  i s  no c o n t in u in g  r e c lam a t io n  r e s p o n s i b i l i t y  

under s t a t e  or f e d e r a l  law .

S e c .  41 .45.290. ENTRY ONTO ABANDONED MINE AREA. (a) The commis­

s io n e r  may en ter  r e a l  p rop er ty  th a t  has  been a d v e r s e ly  a f f e c t e d  by p a s ' - 

s u r f a c e  c o a l  m in ing p r a c t i c e s  and o th e r  r e a l  p rop er ty  n e c e s s a r y  f o r  a c ­

c e s s  to  a d v e r s e ly  a f f e c t e d  r e a l  p rop er ty  t o  r e s t o r e  or r e c l a im  the r e a l  

p roper ty  or to  a b a t e ,  c o n t r o l ,  o r  p rev en t  the ad ver se  e f f e c t s .  The 

money expended f o r  and the  b e n e f i t s  a c c r u in g  to  the r e a l  p rop er ty  from 

work performed under t h i s  s u b s e c t i o n  i s  ch a rg e ab le  a g a in s t  the r e a l  

p rop er ty  and m i t i g a t e s  or o f f s e t s  a c la im  i n  or an a c t i o n  brought by an 

owner o f  an i n t e r e s t  i n  the  r e a l  p rop e r ty  f o r  damages r e s u l t i n g  from the 

e n t ry .  T h i s  sub sec t ion , does not c r e a t e  new r ig h t s  o f  a c t i o n  or e l im i ­

na te  e x i s t in g  im m un it ie s .

(b) The comm issioner may en te r  r e a l  p rop er ty  fo r  the purposes  o f  

c ondu ct in g  s t u d i e s  or ex p lo r a t o r y  work to  determ ine the e x i s t e n c e  o f  ad ­

v e r se  e f f e c t s  from p a s t  s u r f a c e  c o a l  m in ing  p r a c t i c e s  and to  determ ine 

the f e a s i b i l i t y  o f  r e s t o r i n g  or r e c l a im in g  th e  r e a l  p rop er ty  or a b a t in g ,  

c o n t r o l l i n g ,  or p r e v en t in g  th e  ad ver se  e f f e c t s  o f  p a s t  c o a l  m in ing  p r a c ­

t i c e s  .

(c) The comm issioner may en te r  r e a l  p rop er ty  under (a) or ( L ) o f  

t h i s  s e c t i o n  o n ly  a f t e r

(.1 ) g i v in g  n o t i c e  o f  th e  en try  by m a i l i n g  i t  to  the  owners i f

they  are  known, o r ,  i f  no t known, by p o s t in g  n o t i c e  on the  prem ises  and

a d v e r t i s i n g  once a week f o r  four  c o n s e c u t iv e  weeks in  a  newspaper o f  
g en e ra l  c i r c u l a t i o n  in  the a rea  i n  wh ich  the land  i s  l o c a t e d ;

(2 ) making w r i t t e n  f in d in g s  th a t

-3 9 -  CSSB 843(Res)



JsS

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

V

(A) the  land  or w ater  r e so u r c e s  have been a d v e r s e ly  a f ­

f e c t e d  by p a s t  c o a l  m in ing p r a c t i c e s ;

(B) the  ad ve r se  e f f e c t s  are  a t  a s t a g e  t h a t ,  i n  the pub­

l i c  i n t e r e s t ,  a c t i o n  t o  r e s t o r e ,  r e c l a im ,  a b a t e ,  c o n t r o l ,  or p r e -
I .
ven t  the ad ver se  e f f e c t s  o f  p a s t  c o a l  raining p r a c t i c e s  sh o u ld  be 

tak en ; and

(C) the  owners o f  th e  land  or  water r e so u r c e s  where en ­

t r y  must be made to  r e s t o r e ,  r e c l a im ,  a b a t e ,  c o n t r o l ,  or  p rev en t  

the ad ver se  e f f e c t s  o f  p a s t  c o a l  m in ing  p r a c t i c e s  are  n o t  known or 

r e a d i l y  a v a i l a b l e ,  or w i l l  n o t g iv e  p e rm is s io n  fo r  the e n t r y .  

S e c .  41.45 .300. ACQU IS IT ION  OF ABANDONED MINE AREAS. (a ) The

comm issioner may, by pu rch a se , d o n a t io n ,  or condemnation  i n  a ccord an ce  

w ith  AS 09.55.240 -  09 .55 .460, a c q u ir e  r e a l  p rop e r ty  th a t  has been ad ­

v e r s e l y  a f f e c t e d  by p a s t  s u r f a c e  c o a l  m in ing  p r a c t i c e s  i f  the commis­

s io n e r  determ ines th a t

( 1 ) a c q u i s i t i o n  o f  the r e a l  p rop e r ty  i s  n e c e s s a r y  t o  the s u c ­

c e s s f u l  r e c lam a t io n  o f  the  r e a l  p rop er ty  and i s  i n  the  p u b l i c  i n t e r e s t ;  

and

( 2 ) the r e a l  p r op e r ty ,  a f t e r  i t s  r e s t o r a t i o n  or  r e c lam a t io n  

or a f t e r  the abatement, c o n t r o l ,  or p r e v e n t io n  o f  the  ad ver se  e f f e c t s ,

w i l l  s e rve  r e c r e a t i o n a l ,  h i s t o r i c ,  c o n s e r v a t i o n ,  or r e c lam a t io n  purposes  

or w i l l  p r o v id e  open sp a ce  b e n e f i t s ;  and

(3) permanent f a c i l i t i e s  w i l l  be c o n s t r u c t e d  on the  r e a l  

p rop er ty  for  the  r e s t o r a t i o n  or r e c lam a t io n  o f  the r e a l  p rop e r ty  or fo r  

th e  abatement, c o n t r o l ,  or  p r e v e n t io n  o f  the  ad ver se  e f f e c t s ;  or

(4) i f  the r e a l  p rop e r ty  i n c lu d e s  a c o a l  r e fu s e  d i s p o s a l

s i t e ,  the  a c q u i s i t i o n  o f  the  c o a l  r e fu s e  d i s p o s a l  s i t e  and the c o a l  r e ­

fu se  on th e  s i t e  w i l l  s e rve  th e  purposes  o f  t h i s  s e c t i o n ;  or

(5) p u b l i c  ownersh ip  i s  d e s i r a b l e  to  meet emergency s i t u a -
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t i o n s  c r e a ted  by the  ad ver se  e f f e c t s  and to  preven t r e cu rr en ce s  o f  the 

ad ver se  e f f e c t s .

(b) T i t l e  to  r e a l  p rop e r ty  a cqu ir ed  under t h i s  s e c t i o n  i s  i n  the  

s t a t e .  I f  the  comm issioner a c q u ir e s  the r e a l  p rop er ty  by purchase  or 

condemnation , the comm iss ioner  s h a l l  pay the f a i r  market v a lu e  o f  the  

r e a l  p rop er ty  as a d v e r s e ly  a f f e c t e d  by p a s t  c o a l  m in ing  p r a c t i c e s .

(c) I f  r e a l  p rop er ty  a cqu ir ed  under t h i s  s e c t i o n  i s  s u i t a b l e  fo r  

i n d u s t r i a l ,  com m erc ia l, r e s i d e n t i a l ,  or  r e c r e a t i o n a l  deve lopm ent , the  

comm issioner may s e l l  th e  r e a l  p roperty  by c om p e t it iv e  b id d in g ,  a t  not 

l e s s  than  the  f a i r  market v a lu e  o f  the r e a l  p rop e r ty .  The comm issioner 

s h a l l  adopt r e g u l a t i o n s  r e l a t i n g  t o  the s a l e  o f  r e a l  p rop er ty  under t h i s  

s u b s e c t i o n  which w i l l  en sure  th a t  the  u se  o f  the  r e a l  p rop er ty  i s  c o n ­

s i s t e n t  w i t h  any s t a t e  and l o c a l  land  use  p la n s .  I f  money r e c e i v e d  by 

the  comm issioner from the  f e d e r a l  government i s  in v o lv e d  i n  the a c q u i s i ­

t i o n  o f  the  r e a l  p r o p e r ty ,  the  comm issioner may s e l l  the r e a l  p rop er ty  

o n ly  i f  the  s a l e  i s  a u th o r iz e d  by the  S e c r e ta r y  o f  th e  U n it e d  S t a t e s  De­

partment o f  the  I n t e r i o r .  I f  a  p e r son  r equ e s ts  i t ,  the  comm issioner 

s h a l l  h o ld  a h e a r in g  in  the  area  i n  which the r e a l  p rop er ty  i s  l o c a t e d  

to  c o n s id e r  the  u se  or d i s p o s i t i o n  o f  the r e a l  p rop er ty  a f t e r  i t s  r e ­

s t o r a t i o n  or r e c lam a t io n  or a f t e r  the abatement, c o n t r o l ,  or p r e v e n t io n  

o f  ad ver se  e f f e c t s .  The comm iss ioner  s h a l l  h o ld  the  h e a r in g  a t  a time 

th a t  w i l l  a f f o r d  l o c a l  r e s id e n t s  and r e p r e s e n t a t iv e s  o f  m un ic ip a l  g o v ­

ernment i n  th e  area  the maximum op p o r tu n ity  to  p a r t i c i p a t e  i n  the  h e a r ­

i n g .  The comm issioner s h a l l  p u b l i s h  n o t i c e  o f  the  h e a r in g  i n  a newspape: 

o f  g en e ra l  c i r c u l a t i o n  i n  the  area  i n  wh ich  the r e a l  p roper ty  i s  l o c a t e d  

a t  l e a s t  1 0  days b e fo r e  h o ld in g  the h e a r in g .

S e c .  41.45 .310. L IENS  ON ABANDONED MINE AREAS. (a) W ith in  s ix  
months a f t e r  th e  c om p le t io n  o f  a p r o j e c t  under AS 45.41.290 to  r e s t o r e  
or r e c l a im  p r i v a t e l y  owned r e a l  p roperty  or to  a b a t e ,  c o n t r o l ,  or p r e -
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ven t  the ad ver se  e f f e c t s  o f  p a s t  s u r f a c e  c o a l  m in ing  p r a c t i c e  on p r i ­

v a t e l y  owned r e a l  p rop e r ty ,  the  com m iss ioner  s h a l l  i t em iz e  the money 

spen t on the  p r o j e c t .  I f  th e  p r o j e c t  r e s u l t s  or w i l l  r e s u l t  i n  a  s i g ­

n i f i c a n t  in c r e a s e  i n  the  r e a l  p r o p e r t y 's  f a i r  market v a lu e ,  the  commis­

s i o n e r  may f i l e  a s ta tem ent o f  the  money spen t i n  the r e c o rd in g  o f f i c e  

i n  the  area  i n  wh ich  the r e a l  p rop e r ty  i s  l o c a t e d  w ith  a n o t a r i z e d  ap ­

p r a i s a l  by a l i c e n s e d  a p p r a is o r  o f  th e  f a i r  market v a lu e  o f  the r e a l  

p rop er ty  b e fo r e  the p r o j e c t  began . The s ta tem ent c o n s t i t u t e s  a l i e n  on 

the r e a l  p roper ty  as o f  the d a te  o f  the  expend itu re  wh ich  i s  second  o n ly  

to  the l i e n  o f  p rop er ty  t a x e s .  The l i e n  may not exceed the  amount de ­

term ined by e i t h e r  o f  two a p p r a i s a l s  t o  be the  in c r e a s e  i n  the f a i r  mar­

k e t  v a lu e  o f  the r e a l  p rop er ty  as a r e s u l t  o f  the p r o j e c t .  A l i e n  may 

no t be f i l e d  under t h i s  s u b s e c t i o n  a g a in s t  r e a l  p rop er ty  o f  a person  who 

owned the s u r f a c e  b e fo r e  May 2, 1977, and who d id  not c on sen t  t o ,  p a r t i ­

c i p a t e  i n ,  or  e x e r c i s e  c o n t r o l  over  th e  s u r f a c e  c o a l  m in ing  o p e r a t io n  

wh ich  n e c e s s i t a t e d  the p r o j e c t .

(b) A p erson  a f f e c t e d  by a l i e n  under (a) o f  t h i s  s e c t i o n  may pe ­

t i t i o n  the comm issioner w i t h in  60 days a f t e r  the r e c o r d in g  o f  the l i e n  

f o r  a h e a r in g  con ce rn in g  the  amount o f  the l i e n .

S e c .  4x.45.320. F IL L IN G  VOIDS AND SEALING TUNNELS. The commis­

s io n e r  may a u th o r iz e  the f i l l i n g  o f  v o i d s ,  s e a l i n g  open and abandoned 

t u n n e l s ,  s h a f t s ,  and entryways r e s u l t ! g  from any p r e v io u s  m in ing op e ra ­

t i o n  and r e c la im  su r f a c e  im pacts  o f  underground and s u r f a c e  mines to  the 

ex ten t  a u th o r iz e d  by the  S e c r e ta r y  o f  the  U n it e d  S t a t e s  Department of 

the  I n t e r i o r .

S e c .  41 .45.330. EMERGENCY POWERS IN  ABANDONED MINE AREAS. (a) In  

emergency s i t u a t i o n s  the comm issioner may use  money a v a i l a b l e  to  the 

s t a t e  i n  the Abandoned M ine R e c lam a t ion  Fund f o r  the purposes o f  AS 4 1 . -  
45 .290(a) i f  the  comm issioner f in d s  th a t

-4 2 -  CSSB 843(Res)



my'A'v

1

2

3

4

5

6

7

8

9

10

11

12

13

14

16

16

17

18

19

20

21

22

23

24

25

26

27

28

29

( 1 ) an emergency ex is t s ,  whiqh c o n s t i t u t e s  a danger to  the 

p u b l i c  h e a l t h ,  s a f e t y ,  or  g en e ra l  w e l f a r e ;  and

(2 ) no o th e r  p erson  or agency  w i l l  a c t  e x p e d i t i o u s l y  f o r  

th o se  p u rp o s e s .

(b) I f  the  com m iss ioner  makes the  f in d in g s  d e s c r ib e d  i n  (a) o f  

t h i s  s e c t i o n ,  the  com m iss ioner  may en te r  on r e a l  p rop er ty  under AS 4 1 . -  

45.290(a) or  (b) w ith o u t  g i v i n g  the n o t i c e  or making the f in d in g s  r e ­

qu ir ed  by AS 41 .45 .290 (c ) .  An e n t r y  on to  r e a l  p rop er ty  under t h i s  s e c ­

t i o n  may not be c o n s id e r ed  a condemnation  o f  p rop er ty  or a t r e s p a s s .

S e c .  41.45.340. MISCELLANEOUS POWERS REGARDING ABANDONED MINE 

LANDS, (a) The  comm issioner may r eq u e s t  the  a t t o r n e y  g en e ra l  to  i n i t i ­

a t e ,  in  a d d i t i o n  to  any o th e r  remedies p ro v id ed  for  i n  t h i s  c h a p te r ,  an 

a c t i o n  i n  e q u i t y  fo r  an i n j u n c t i o n  to  r e s t r a i n  any i n t e r f e r e n c e  w ith  the 

e x e r c i s e  o f  the  r i g h t  to  en te r  or to  conduct the work d e s c r ib e d  in  

AS 41.45.270 -  AS 41.45 .340.

(b) The s t a t e  has th e  power and a u t h o r i t y  to  c o n s t r u c t  and op e ra te  

p la n t s  for  the c o n t r o l  and treatm ent o f  water p o l l u t i o n  r e s u l t i n g  from 

mine d r a in a g e ,  i n c lu d in g  major in t e r c e p t o r s  and o th er  appurtenan t f a c i l i  

t i e s ,  so  long as  th a t  c o n t r o l  and treatm ent com p lie s  w ith  the F ed e ra l  

Water P o l l u t i o n  C o n tr o l  Act (33 U . S . C .  1151, e t  s e q . ,  as amended).

ARTICLE 4. GENERAL PROVISIONS.

S e c .  41 .45.900. MINING BY GOVERNMENT AGENCIES OR ON GOVERNMENT 

LAND. A f e d e r a l ,  s t a t e  or m un ic ip a l  government agency , i n c lu d in g  a 

p u b l i c l y  owned u t i l i t y  or  c o r p o r a t i o n ,  th a t  proposes  to  engage in  a 

su r f a c e  c o a l  m in ing o p e r a t io n  th a t  i s  s u b j e c t  t o  t h i s  ch ap ter  mu9 t 

comply w ith  t h i s  ch ap te r .

S e c .  41.45.910. EXEMPTIONS. The  p r o v i s i o n s  o f  t h i s  ch ap te r  do not 

a p p ly  to  the e x t r a c t io n  o f  c o a l

( 1 ) by a landowner or l e s s e e  f o r  the la n d ow ner 's  or  l e s s e e ' s
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own noncommercial u se  from land  owned or l e a s e d  by i t ;

( 2 ) fo r  commercial purposes  i f  th e  s u r f a c e  c o a l  m in ing  op e ra ­

t i o n  a f f e c t s  two a c r e s  or  l e s s ;  or

( 3 ) as an i n c i d e n t a l  p a r t  o f  h ighway  or o th er  c o n s t r u c t io n  

f in a n c e d  in  who le  or i n  p a r t  as s p e c i f i e d  by  r e g u l a t i o n ,  by a f e d e r a l ,  

s t a t e ,  or m un ic ip a l  government agency .

S e c .  41.45 .920. EXPERIMENTAL PRACTICES. In  order  to  encourage ad ­

v an ce s  i n  m in ing  and r e c lam a t io n  p r a c t i c e s ,  and to  a l l o w  p o s t -m in in g  

land  use  f o r  i n d u s t r i a l ,  com m erc ia l, r e s i d e n t i a l ,  r e c r e a t i o n s : , or pub­

l i c  p u rp o se s ,  the comm issioner may, w ith  th e  app rova l o f  the S e c r e ta r y  

o f  the U n it ed  S t a t e s  Department o f  the  I n t e r i o r ,  a u t h o r i z e  departures  in  

i n d i v i d u a l  c a s e s  on an exper im enta l b a s i s  from the  env ironm enta l p e r ­

formance s tandard s  e s t a b l i s h e d  under AS 41 .45 .210 . The comm issioner may 

a u th o r i z e  th e se  departures  i f

(1 ) the exper im en ta l p r a c t i c e s  a r e ,  du r ing  and a f t e r  the su r ­

f a c e  c o a l  m in ing  o p e r a t io n ,  p o t e n t i a l l y  more p r o t e c t i v e  o f  the e n v ir o n ­

ment th an , or a t  l e a s t  as p r o t e c t i v e  o f  the  env ironm ent, as th ose  r e ­

qu ir ed  by t h i s  ch ap ter  and r e g u l a t i o n s  adop ted  under i t ;

(2 ) the  s u r f a c e  c o a l  m in ing o p e r a t io n  f o r  wh ich  the departure  

i s  a u th o r iz e d  i s  not la r g e r  than n e c e s s a r y  t o  determ ine the e f f e c t i v e ­

n e s s  and economic f e a s i b i l i t y  o f  the exper im en ta l  p r a c t i c e s ;  and

(3) the exper im enta l p r a c t i c e s  do not reduce the p r o t e c t i o n  

a f fo rd ed  p u b l i c  h e a l t h  and s a f e t y  b e low  th a t  p ro v id ed  by law  or r e g u l a ­

t i o n .

S e c .  41 .45.930. WATER RIGHTS AND REPLACEMENT. (a) N oth ing  in  

t h i s  ch ap ter  may be con strued  to  a f f e c t  the  r i g h t  o f  a p erson  to  p r o t e c t  

the p e r s o n 's  i n t e r e s t  i n  water r e sou r c e s  a f f e c t e d  by a su f a c e  c o a l  

m in ing  o p e r a t io n .

(b) An op era to r  s h a l l  r e p la c e  the w a te r  su p p ly  o f  an owner o f  i n -
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t e r e s t  i n  r e a l  p rop er ty  who o b t a in s  a l l  o r  p a r t  o f  the ow n er 's  supp ly  

o f  w ater  f o r  d om est ic ,  a g r i c u l t u r a l ,  i n d u s t r i a l ,  or o th er  b e n e f i c i a l  u se  

from an underground or s u r f a c e  s o u r c e ,  i f  th e  su p p ly  has  been a f f e c t e d  

by c o n tam in a t io n ,  d im in u t io n ,  or i n t e r r u p t i o n ,  p rox im ate ly  r e s u l t i n g  

from th e  o p e r a t o r ' s  s u r f a c e  c o a l  m in ing  o p e r a t i o n .

S e c .  41 .45.940. C ERT IF ICA T ION  OF BLASTERS. The comm issioner s h a l l  

adopt r e g u l a t i o n s  r e q u ir in g  the  t r a i n i n g ,  ex am in a t io n , and c e r t i f i c a t i o n  

o f  p erson s  engag ing  i n  or d i r e c t l y  r e s p o n s ib l e  f o r  b l a s t i n g  or the  use  

o f  e x p lo s i v e s  i n  s u r f a c e  c o a l  m in ing o p e r a t i o n s .

S e c .  41.45 .950. C IV I L  ACTIONS. (a) Except as p rov id ed  in  (b) o f

t h i s  s e c t i o n ,  a person  who i s  or may be a d v e r s e l y  a f f e c t e d  by a f a i l u r e

to  comply w ith  t h i s  chap ter  may commence a c i v i l  a c t i o n  in  the su p e r io r  

c o u r t  on the p e r s o n 's  own b e h a l f  and compel c om p lian ce  w it h  t h i s  chap ter  

a g a in s t

( 1 ) the com m iss ioner , i f  th e  com m iss ioner  has  f a i l e d  to  p e r ­

form a n o n d i s c r e t i o n a r y  a c t  or d u ty ;

( 2 ) an in s t r u m e n t a l i t y  or  ag en cy  o f  the s t a t e  wh ich  i s  in  

v i o l a t i o n  o f  t h i s  ch ap ter  or a r e g u l a t i o n  adop ted , or an order  or perm it 

i s s u e d ,  under t h i s  ch a p te r ;  or

(3) a person who i s  i n  v i o l a t i o n  o f  a r e g u l a t i o n  adopted  or 

an order  or perm it i s s u e d  under t h i s  c h a p te r .

(b) A p erson  may not commence an a c t i o n  under (a ) (1 )  o f  t h i s  s e c ­

t i o n  u n t i l  60 days a f t e r  g i v i n g  th e  com m iss ioner  w r i t t e n  n o t i c e  o f  the 

in tend ed  a c t i o n ,  i n  the  manner p r e s c r ib e d  by r e g u l a t i o n s  adopted by the 

com m iss ioner , excep t th a t  an a c t i o n  may be brought im m ed iate ly  a f t e r  thel 

n o t i c e ,  i f  the c om m is s io n e r 's  f a i l u r e  t o  perform  c o n s t i t u t e s  an imminent

th r e a t  to  th e  h e a l t h  or s a f e t y  o f  th e  p e r son  or wou ld  im m ed ia te ly  a f fe c t |  
a l e g a l  i n t e r e s t  o f  the p e rson .

(c) A p erson  may not commence an a c t i o n  under (a ) (2 )  or  .(a)(3) o f
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t h i s  s e c t i o n

( 1 ) u n t i l  60 days a f t e r  the p l a i n t i f f  has  g iv e n  n o t i c e  in  

w r i t i n g  o f  the  v i o l a t i o n  t o  th e  com m iss ioner  and t o  the  ag en cy , i n s t r u ­

m e n t a l i t y ,  or a l l e g e d  v i o l a t o r ;

( 2 ) i f  th e  s t a t e  i s  d i l i g e n t l y  p r o s e c u t in g  a c i v i l  a c t i o n  in  

a s t a t e  or  f e d e r a l  c ou r t  t o  r e q u ir e  c om p lian ce  w ith  th e  p r o v i s i o n s  o f  

t h i s  ch ap te r  o r  a r e g u l a t i o n  adopted  or an order  or perm it  i s s u e d  under 

t h i s  c h a p te r ;  however, any person  may in t e r v e n e  i n  th a t  c i v i l  a c t i o n  as 

a m atter  o f  r i g h t .

(d) A p er son  may commence an a c t i o n  under t h i s  s e c t i o n  o n ly  i n  the 

j u d i c i a l  d i s t r i c t  i n  wh ich  the su r f a c e  c o a l  m in ing  o p e r a t io n  i s  l o c a t e d .  

In  an a c t i o n  under t h i s  s e c t i o n ,  th e  com m iss ioner  may in t e r v e n e  as a 

m atter o f  r i g h t .

(e) N o th in g  i n  t h i s  s e c t i o n  r e s t r i c t s  any r i g h t  th a t  a person  or 

c l a s s  o f  p e r son s  may have under s t a t u t e  or common law  to  seek  enforcement 

o f  any o f  the p r o v i s i o n s  o f  t h i s  ch ap ter  and the r e g u l a t i o n s  adopted 

under i t ,  or to  se ek  any o th er  r e l i e f ,  i n c lu d i n g  r e l i e f  a g a in s t  the 

c om m is s io n e r .

( f )  A p e rson  who i s  in ju r e d  or  whose p rop e r ty  i s  damaged by the 

v i o l a t i o n  by a p e rm it te e  o f  a r e g u l a t i o n  adop ted  or an order  or permit 

i s s u e d  under t h i s  ch ap te r  may b r in g  an a c t i o n  f o r  damages, i n c lu d in g  

r e a s o n a b le  a t t o r n e y  f e e s  and expert w it n e s s  f e e s ,  o n ly  i n  the j u d i c i a l  

d i s t r i c t  i n  wh ich  th e  p e r m i t t e e 's  o p e r a t io n  i s  l o c a t e d .  N o th ing  in  t h i s  

s u b s e c t i o n  a f f e c t s  the r ig h t s  e s t a b l i s h e d  by or l im i t s  imposed under 

AS 23.30.

S e c .  41 .45 .960 . INCONSISTENCIES  WITH FEDERAL ACT. (a) A p r o v i ­

s i o n  o f  t h i s  ch ap ter  th a t  i s  i n c o n s i s t e n t  w it h  the p r o v i s i o n s  o f  the 

Su r fa c e  M in in g  C o n t r o l  and R e c lam a t ion  Act o f  1977 as determ ined by the 
S e c r e t a r y  o f  th e  U n it e d  S t a t e s  Department o f  th e  I n t e r i o r  under 30
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U . S . C .  1255(b) i s  i n v a l i d  from the  d a te  o f  the s e c r e t a r y ' s  de term ina ­

t i o n .

(b) I f  a p r o v i s i o n  o f  the  Su r fa c e  M in in g  C o n t r o l  and R ec lam a t ion  

Act o f  1977 or o f  the r e g u l a t i o n s  promulgated  under th a t  Act by the  S e c ­

r e t a r y  o f  the  U n it e d  S t a t e s  Department o f  the  I n t e r i o r  i s  d e le t e d ,  

amended, s e t  a s i d e ,  e n j o in e d ,  or d e c la r e d  i n v a l i d  by C ong re s s ,  the  s e c ­

r e t a r y ,  or i n  a f i n a l ,  u n a p p e a la b le  judgment o f  a c ou r t  o f  competent 

j u r i s d i c t i o n ,  th en  the comm iss ioner  s h a l l  r e v ie w  th e  changes made and 

make an a p p r o p r ia t e  recommendation as  to  whether changes in  t h i s  chapter  

or the  r e g u l a t i o n s  adopted  under i t  sh ou ld  be made.

S e c .  41 .45 .970 . RELATIONSHIP TO OTHER LAWS. (a) N o th ing  i n  t h i s  

ch ap te r  ab rog a te s  or m o d if ie s  the power o f  a s t a t e  agency to  en force  

laws and r e g u l a t i o n s  w i t h in  i t s  j u r i s d i c t i o n ,  ex cep t as s p e c i f i c a l l y  

s t a t e d  i n  t h i s  ch ap ter  and r e g u l a t i o n s  adop ted  under i t .  The commis­

s i o n e r  s h a l l  c o o r d in a t e  p e rm it t in g  p rocedures  to  p reven t unn ece s sa ry  

d u p l i c a t i o n  i n  perm it r e v iew .

(b) S u r fa c e  c o a l  m in ing  o p e r a t io n s  f o r  c o a l  wh ich  has been or  i s  

conveyed  out o f  f e d e r a l  ownersh ip  must meet the  requ irem ents  o f  t h i s  

c h a p te r .

S e c .  41.45^975. SEVERABILITY . I f  any p r o v i s i o n  o f  t h i s  ch ap ter  or 

the  a p p l i c a b i l i t y  o f  i t  t o  any p erson  or c ir cum stan ce s  i s  h e ld  i n v a l i d ,  

the  remainder o f  t h i s  Act and the  a p p l i c a t i o n  o f  th a t  p r o v i s i o n  to  o th er  

p e rson s  or c ir cum stan ce s  i s  no t a f f e c t e d .

S e c .  41 .45 .980 . ADMINISTRATIVE PROCEDURE ACT. U n le s s  o th e rw is e  

p r o v id e d ,  the  A dm in is t r a t iv e  Procedure Act (AS 44.62) a p p l i e s  to  t h i s  

ch a p te r .

S e c .  41 .45 .998 . D E F IN IT ION S . In  t h i s  ch ap te r

( 1 ) " a l l u v i a l  v a l l e y  f l o o r s "  means the  u n c o n s o l id a t e d  stream - 
l a i d  d e p o s i t s  h o ld in g  streams where w ater  a v a i l a b i l i t y  i s  s u f f i c i e n t  for
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s u b i r r i g a t i o n  or f l o o d  i r r i g a t i o n  a g r i c u l t u r a l  a c t i v i t i e s  bu t does not

in c lu d e  up land  a rea s  wh ich  are g e n e r a l l y  o v e r l a i n  by a t h in  veneer c f
.

c o l l u v i a l  d e p o s i t s  composed c h i e f 1 }  o f  d eb r is  from sh e e t  e r o s i o n ,  depo ­

s i t s  by u n con cen tr a ted  r u n o f f  or s lo p e  wash , t o g e th e r  w ith  t a l u s ,  o th er  

mass movement a c cum u la t io n  and w indblown d e p o s i t s  ;

( 2 ) " a p p l i c a n t "  means a p erson  or o th er  e n t i t y  s e e k in g  a p e r ­

mit from the comm issioner to  conduct s u r f a c e  c o a l  m in ing or underground 

m in ing a c t i v i t i e s  under t h i s  ch ap te r ;

(3) " c o a l "  means a l l  forms o f  c o a l ,  i n c lu d in g  l i g n i t e ;

(4) "c om m is s io n e r "  means th e  comm iss ioner  o f  n a tu r a l  r e so u r c e s  

or  the c om m is s io n e r 's  au th o r iz e d  r e p r e s e n t a t iv e s  or a g e n t s ;

(5) "d epartm ent" means th e  Department o f  N a tu r a l  R e sou r ce s ;

( 6 ) " imminent danger to  the  h e a l t h  and s a f e t y  o f  the p u b l i c "  

means the e x i s t e n c e  o f  a c o n d i t i o n  or p r a c t i c e ,  or a  v i o l a t i o n  o f  a 

perm it or o th er  requ irement o f  t h i s  ch ap ter  i n  a s u r f a c e  c o a l  m in ing and 

r e c lam a t io n  o p e r a t io n  under wh ich  a r a t i o n a l  p erson  wou ld not submit to  

exposure f o r  f e a r  o f  s u b s t a n t i a l  p h y s i c a l  harm;

(7) " o p e r a t i o n "  means a s u r f a c e  c o a l  m in ing o p e r a t io n  or a 

s u r f a c e  c o a l  m in ing and r e c lam a t io n  o p e r a t io n ;

( 8 ) " o p e r a t o r "  means a p erson  engaged i n  c o a l  m in ing  who 

removes or in te n d s  to  remove more than 250 ton s  o f  c o a l  from the  e a r th

by c o a l  m in ing w i t h in  1 2  c o n s e c u t iv e  c a le n d a r  months i n  any one l o c a ­

t i o n ;

(9) "o th e r  m in e r a l s "  means c l a y ,  s t o n e ,  s and , g r a v e l ,  m e ta l ­

l i f e r o u s  and n o n -m e t a l l i f e r o u s  o r e s ,  and o th e r  s o l i d  m a t e r i a l s  or sub ­

s t a n c e s  o f  commercial v a lu e  excavated  i n  s o l i d  form from n a tu r a l  depo­

s i t s  on or i n  the  e a r th ,  e x c lu s i v e  o f  c o a l ,  and th o se  m in e ra ls  th a t  o c ­

cur n a t u r a l l y  i n  l i q u i d  or ga seous  form;

( 1 0 ) "p e rm it "  means a perm it to  conduct a s u r f a c e  c o a l  m in ing
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and r e c lam a t io n  o p e r a t io n  i s s u e d  by the comm iss ioner  under the terms o f  

t h i s  ch ap te r ;

( 1 1 ) "p e rm it  a r e a "  means th e  a rea  o f  land  i n d i c a t e d  on the ap-

proved maps subm itted  by the o p e ra to r  w ith  h i s  a p p l i c a t i o n  wh ich  must be

covered  by the o p e r a t o r ' s  bond as r eq u ir ed  by AS 41.45.160 and must be

r e a d i l y  i d e n t i f i a b l e  by a p p ro p r ia t e  markers on the s i t e ;

( 1 2 ) "p e rm i t t e e "  means a p erson  h o ld in g  a p erm it to  conduct a 

su r fa c e  c o a l  m in ing  and r e c lam a t io n  o p e r a t io n  or underground m in ing a c ­

t i v i t i e s  under t h i s  ch ap te r ;

(13) "p e r s o n "  means an i n d i v i d u a l ,  p a r t n e r s h ip ,  a s s o c i a t i o n ,  

s o c i e t y ,  j o i n t - s t o c k  company, f irm , company, c o r p o r a t i o n  or o th e r  b u s i ­

n e s s  o r g a n i z a t i o n ;

(14) " r e c l am a t io n  p l a n "  means a p la n  fo r  th e  r e c lam a t io n  o f  an 

a p p l i c a n t ' s  proposed  su r f a c e  c o a l  m in ing  o p e r a t io n  subm itted  by the ap ­

p l i c a n t  under r e g u l a t i o n s  adopted under AS 41.45 .110;

(15) " s i g n i f i c a n t  imminent env ironm enta l harm to  la n d ,  a i r  or 

w ater  r e s o u r c e s "  meins a c o n d i t i o n ,  p r a c t i c e ,  or v i o l a t i o n  wh ich  i s  

c a u s in g  or can be expected  to  cau se  an a p p r e c i a b le ,  r e p a r a b le  ad ver se  

impact to  la n d ,  a i r ,  or w ater  r e sou r c e s  i n c lu d in g ,  but n o t  l im i t e d  t o ,  

p la n t  and an im a l l i f e ;

(16) " s u r f a c e  c o a l  m in ing  and r e c lam a t io n  o p e r a t i o n "  means a 

su r f a c e  c o a l  m in ing  o p e r a t io n  and the  a c t i v i t i e s  n e c e s s a r y  and i n c i d e n t ­

a l  t o  the  r e c lam a t io n  o f  th a t  o p e r a t io n  a f t e r  August 3, 1977;

(17) " s u r f a c e  c o a l  raining o p e r a t i o n s "  means

(A) an a c t i v i t y

( i )  conducted  on the su r f a c e  o f  land  i n  c o n n e c t io n  

w ith  a su r f a c e  c o a l  mine o r , to  the ex ten t  th a t  the a c t i v i t y

a f f e c t s  the s u r f a c e  o f  la n d ,  conducted  i n  c o n n e c t io n  w ith  an
underground c o a l  m ine;
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( i i )  th e  products  o f  wh ich  en te r  commerce or th e  op ­

e r a t i o n  o f  wh ich  d i r e c t l y  or i n d i r e c t l y  a f f e c t s  i n t e r s t a t e  

commerce;
* . . ‘ '>• . . . ’ . 

( i i i )  wh ich  may in c lu d e  c o n to u r ,  s t r i p ,  aug er , moun­

t a i n  top rem ova l, b oxcut, open p i t ,  and area  m in ing j the  use  

o f  e x p lo s iv e s  and b l a s t i n g ;  o n - s i t e  d i s t i l l a t i o n  or  r e t o r t i n g ,  

l e a c h in g ,  o r  o th e r  ch em ica l or p h y s i c a l  p r o c e s s in g  o f  c o a l ;  

and lo a d in g  o f  c o a l  f o r  i n t e r s t a t e  commerce a t  or  near the 

mine s i t e ;

( iv )  o th er  than  an a c t i v i t y  r e l a t i n g  to  the  e x t r a c ­

t i o n  o f  c o a l  i n c i d e n t a l  to  the e x t r a c t i o n  o f  o th er  m in e ra ls  

under wh ich  the c o a l  ex tra c ted  does not exceed 16 and 2 /3  p e r ­

c en t  o f  the  t o t a l  tonnage o f  c o a l  and o th er  m in e ra ls  removed 

a n n u a l ly  fo r  purposes  o f  commercia l u se  or s a l e  and o th e r  than 

a c o a l  e x p lo r a t io n  a c t i v i t y  s u b j e c t  to  t h i s  c h ap te r ;  and

(B) th e  a rea s  on which an a c t i v i t y  d e s c r ib ed  i n  (A) o f

t h i s  paragraph o ccu rs  or where the a c t i v i t y  d i s t u r b s  the  n a tu r a l  

la n d  s u r f a c e ,  i n c lu d in g  a d ja c en t  la n d ,  the  u se  o f  wh ich  i s  i n c i ­

d e n ta l  to  the  a c t i v i t y ;  land  a f f e c t e d  by the c o n s t r u c t i o n  o f  new 

roads  or the improvement or use o f  e x i s t i n g  roads t o  g a in  a c c e s s  to

th e  s i t e  o f  the  a c t i v i t y  and for  h a u la g e ;  and e x c a v a t io n ,  w ork in g s ,

impoundments, dams, v e n t i l a t i o n  s h a f t s ,  e n t r y  w ays , r e fu s e  banks , 

dumps, s t o c k p i l e s ,  overburden p i l e s ,  s p o i l  banks , culm banks , t a i l ­

i n g s ,  h o le s  or  d e p r e s s io n s ,  r e p a ir  a r e a s ,  s t o r a g e  a r e a s ,  p r o c e s s in g  

a r e a s ,  s h ip p in g  a r e a s ,  and o th er  a rea s  upon wh ich  are  s i t u a t e d  

s t r u c t u r e s ,  f a c i l i t i e s ,  or o th er  p rop er ty  or m a t e r ia l s  on the su r ­

f a c e  r e s u l t i n g  from or i n c i d e n t a l  t o  the a c t i v i t y ;

(18) " S u r f a c e  M in ing  C o n tr o l  and R e c lam a t ion  Act o f  1977" 
means P . L .  95-87, 91 S t a t .  447-532, 30 U . S . C .  s e c s .  1201-1328, as
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amended;

(19) "unwarranted  f a i l u r e  t o  com ply " means the f a i l u r e  o f  a 

p e rm it te e  to  p rev en t  or  ab ate  a v i o l a t i o n  o f  a perm it or o f  t h i s  ch ap ter  

becau se  o f  i n d i f f e r e n c e ,  l a c k  o f  d i l i g e n c e ,  or l a c k  o f  r e a s o n a b le  c a r e .

S e c .  41.45 .999. SHORT T I T L E .  T h i s  chap ter  may be c i t e d  as the  

A la sk a  Su r fa ce  C o a l  M in in g  C o n t r o l  and R ec lam a t ion  A ct .

* S e c .  2. AS 41.45.970 i s  amended by add ing  a new s u b s e c t i o n  to  read :

(c) As 44.62.632 -  44.62.638 do not a p p ly  to  a c t i o n s  governed by

t h i s  c h ap te r .

* S e c .  3. IN I T IA L  APPLICATIONS FOR SURFACE COAL MINING PERMITS. Not 

l a t e r  than two months a f t e r  the date  o f  app rova l by tn e  f e d e r a l  government o f  

the  s t a t e  program fo r  the r e g u l a t i o n  o f  s u r f a c e  c o a l  m in ing  under the terms 

o f  the  Su r fa ce  M in in g  C o n t r o l  and R ec lam a t ion  Act c f  1977, r e g a r d le s s  o f  l i t ­

i g a t i o n  c o n t e s t in g  t h a t  app rova l or the im p lem enta t ion  o f  the  s t a t e  program, 

an op era to r  o f  a s u r f a c e  c o a l  mine who p la n s  to  op era te  th a t  mine more than

e ig h t  months a f t e r  th e  app rova l o f  the s t a t e  program must ap p ly  f o r  a perm it

under AS 41 .45 .060(a) f o r  the  o p e r a t io n  o f  the s u r f a c e  c o a l  m ine . The De­

partment o f  N a tu r a l  R e source s  s h a l l  p r o c e s s  an a p p l i c a t i o n  r e c e iv e d  under 

t h i s  s e c t i o n  and s h a l l  g ran t  or deny the perm it w i t h in  e ig h t  months a f t e r  the 

d a te  o f  th e  app rova l o f  the  s t a t e  program.

* S e c .  4. RESERVATION CLAUSE. P a ssage  o f  t h i s  Act may not be c o n s id e r ed

an adm is s io n  by the S t a t e  o f  A laska  o f  the  l e g a l i t y  or  co i . -' t i t u t i o n a l i t y  o f

the Su r fa ce  M in in g  C o n t r o l  and R ec lam a t ion  Act o f  1977, P . L .  95-87, 91 S t a t .

447-532, 30 U . S . C .  1201-1328, as amended, and may not be con s tru ed  to  l im i t ,

w a iv e ,  or o th e rw is e  a f f e c t  the  r i g h t  o f  th e  S t a t e  o f  A la s k a ,  or i t s  a g e n c ie s ,

from c o n t e s t in g  the c o n s t i t u t i o n a l  or s t a t u t o r y  v a l i d i t y  o f  a l l  or  p a r t  o f  a

r e g u l a t i o n  promulgated  under the Su r face  M in in g  C o n t r o l  and R ec lam a t ion  Act 
o f  1977.

* S e c .  5. The com m iss ioner  o f  n a tu r a l  r e so u r c e s  s h a l l  adopt r e g u l a t i o n s
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under the  A d m in is t r a t iv e  Procedure Act (AS 44.62) to  implement t h i s  A ct .  

Th e se  r e g u l a t i o n s  may n o t  tak e  e f f e c t  u n t i l  th e  e f f e c t i v e  d a te  o f  s e c .  1 o f  

t h i s  A ct .

* S e c .  6 . S e c t i o n s  1 and 3 o f  t h i s  Act take  e f f e c t  upon app rova l  o f  th e  

s t a t e  program fo r  th e  r e g u l a t i o n  o f  s u r f a c e  c o a l  m in in g , enac ted  i n  s e c .  1  o f  

t h i s  A ct , by th e  S e c r e t a r y  o f  the  U n it e d  S t a t e s  Department o f  the I n t e r i o r  

under th e  Su r fa c e  M in in g  C o n t r o l  and R e c lam a t ion  Act o f  1977, P . L .  95-87, 91 

S t a t .  447-532, 30 U . S . C .  1201-1328, as amended.

*  S e c .  7. S e c t i o n  2 o f  t h i s  Act ta k e s  e f f e c t  on the. e f f e c t i v e  d a te  o f  a 

v e r s i o n  o f  Sena te  B i l l  No. 84, "An Act r e l a t i n g  to  p r o c e s s in g  o f  p erm its  by 

s t a t e  a g e n c i e s . "

* S e c .  8 . S e c t i o n s  4 and 5 o f  t h i s  Act take  e f f e c t  im m ed ia te ly  i n  a c c o r ­

dance w ith  AS 01 .10 .070 (c ) .
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(11) FURTHER:

4 / 2 1 / 3 2  n ■ IDate: l ..______

Mr. Speaker:

The Committee on Finance________________________ has had cg£-\ ^  _______

" A n  A c t  r e l a t i n g  t o  s u r f a c e  cotil m i n i n g  a n d  t h e  s u r f a c e

e f f e c t s  o s  u n d e r g r o u n d  c o a l  m i n i n g ;  a n d  p r o v i d i n g  f o r  a n

e f f e c t i v e  d a t e . "

under consideration and reports it back as follows:

[ ] do pass [ ] do not pass

[ ] do pass with attached amendments( s )
/ \  [>'.] same t i t l e

[ ] replace with CS for _______ j  n ■"> 1 -,■>_______ 1 [ ] new t i t l e
/

and recommends A .

[ ] AND attaches a "L e t t e r  of Intent"  [ ] New-Fiscal Note
.1 . _ , . j

[ ] reports i t  back without recommendation

[ ] referred to the __________________________________________ Committee

MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:

/ —r , J

. -r

________ _____
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~ ~  CHAIRMAN
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F ISCAL NOTE

I . REQUEST
B i l l / R e s o l u t i o n  N o . __________________________________________________________________________________________________
T i t l e  Alaska Surface Coal Mini no Control and Reclamation Act___________
Reques ted  by______________________________________________________________________________D a te __________________________

I I .  F ISCAL DETAIL
Agency A f f e c te d  Department of Natural Resources____________
Program C a tegory  A f f e c te d  Management nf Mineral Resources_______________
BRU, Program, Or Subprogram(s) A f f e c t e d  Mineral Development______________
(N o te :  I f  more than one budget component i s  a f f e c t e d ,  s ep a ra te  l i n e - i t e m  

amounts and fund in g  f o r  each  component i n  the a n a l y s i s  s e c t i o n . )

EXPENDITURES (Thousands o f  D o l l a r s )

THE L E G I S LATURE OF THE STATE OF A LASKA
T W E L F T H  L E G I S L A T U R E

.
FY 82 FY 83 **\ *5 GO FY 85 FY 8 6 FY 87

1 0 0 PERSONAL SERVICES 157.1 157.1 200.2 200.2 200.2
2 0 0 TRAVEL 19.8 2u.y 42.1 49.5 54.5
300 CONTRACTUAL 375.0 490. .3 393.3 423. 7 467.3
400 COMMODITIES 1 . 0 1 . 1 1.5 1.6 1 .8
500 EQUIPMENT 13.0 1 0 . 0 3 3 3 0 3 O
600 LAND & STRUCTURES
700 GRANTS,CLA IMS,ETC .

TOTAL
565.9 679.4 ' 642.3 684.4 728.2

FUNDING (Thousands o f  D o l l a r s )

GENERAL FUND 161 9 2 0 0  O 1 9 0  7 2 0 2  6 9 1 3  O
FEDERAL FUNDS 402.0 477.6 449.6 479.8 513.2
OTHER ( S p e c i f y  Source)

POSIT IONS

F U L L  T I M E 4 4 5 5 5
P A R T  T I M E

T E M P O R A R Y

I I I .  ANALYSIS (See F i s c a l  Note P r e p a r a t io n  I n s t r u c t i o n ,  S e c t i o n  I I I )

See Attachment

I V .  DATE 2 /8 /8 2 ______________________________PREPARED BY .Toff U a y W  ■'
AGENCY____________ Natural Resource1;

O r i g i n a l :  L e g i s l a t i v e  F in an ce  PHONE______________ 465-240Q■
c c :  Budget and Management

Prime Sponsor  ( F i r s t  L e g i s l a t o r  Named) 
33-001 (Rev. 12/81)



"  i l l .  analysis'

♦ This note assumes that a regulatory program is  approved by the Secretary of the • 
Interior and becomes effective on 12-31-82.

A. Personal Services

The program will  require 4 positions at i t s  inception: Geologist IV, Env. Engineer I I I ,  
Land Management Officer I I  and. Clerk-Typist I I I .  An additional. Scientist/Engineer I I  
position i s  projected for FY 85 and beyond due to additonal coal operations 
projected in the state at that time.

The Geologist wil l  be the manager of the surface mining regulatory program.
He w il l  supervise contracts for -review of permit applications, abandoned mine 
lands work, small operator assistance, e tc . ;  make in i t ia l  departmental decisions 
or recommendations on permit applications., bond release, enforcement actions, 
petitions to designate lands unsuitable, etc. .The Env. Engineer will be the 
primary inspector under the program, as well as assisting and complementing the 
Geologist in the tasks enumerated above. When additional operations come on line 
(projected in FY 85), an additional engineer/scientist will be required to meet
the inspection workload. The duties of the Land Management Officer will focus
on compliance with .public notice and public participation requirements, record 
keeping, and general review and response regarding different new responsibilities 
of the Department under this program (i.e., reviewing exploration permits and/or 

notice of intent). The Clerk-Typist will provide secretarial support.

B. Travel

The travel budget is composed largely of field inspections and field visits to 
coal development sites. Other travel funds would be spent on required meetings 
with operators and members of the public and other agency officials, and public 
hearings. There would also be investigation of potential abandoned mine 
reclamation and small ODerator assistance sites.

C. Contractual

The contractual category includes the abandoned mine land program development and * 
projects (all federally-funded), -small operator assistance laboratory work (all 
federally-funded), review of permit applications, laboratory work for inspections, 
legal counseli and review of any-petitions for designation of lands unsuitable for 
surface coal mining. Much of this work is speculative as it is based on projections 
about future development of the program.

D. Funding Sources

The federal government funds 50% of the basic cost of the state regulatory program. 
All small operator assistance contracts and abandoned mine land work are 100% 
federally funded. Funds in this category represent the return to the state of a 
portion of the 35<* per ton reclamation fee levied against operators by the federal 
government. Substantially more funds should be available in this category after 
production begins on new coal operations. -In addition, 100% federal funding is 

available to defray the costs of regulating any surface coal mining operation on 
federal lands. One of the projected future operations would qualify under this 
funding category.
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O r ig i n a l  s p on so r :  R u le s /G o v e r n o r
O f f e r e d :  4 /1 /8 2
R e fe r r ed :  F in an ce

.. .

BY THE RESOURCES COMMITTEE

CS FOR SENATE B IL L  NO. 843 (R esource s )
'■ : . ... ■ - 

IN  THE LEGISLATURE OF THE STATE OF ALASKA 
■■ ■ : • '

TWELFTH LEGISLATURE -  SECOND SESS ION

A B IL L

For an Act e n t i t l e d :  "An Act r e l a t i n g  to  s u r f a c e  c o a l  m in ing  and the  s u r f a c e

e f f e c t s  o f  underground c o a l  m in in g ; and p r o v id in g  for 

an e f f e c t i v e  d a t e . "

BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
r
* S e c t i o n  1. AS 41 i s  amended by add ing  a new ch ap te r  t o  r e ad :

CHAPTER 4b. ALASKA SURFACE COAL 

MINING CONTROL AND RECLAMATION ACT.

ARTICLE 1. LEG ISLAT IVE  FINDINGS AND PURPOSE.

S e c .  41 .45 .010 . FINDINGS AND DECLARATION OF PURPOSE. (a) The 

l e g i s l a t u r e  f in d s  and d e c la r e s  th a t

(1) the  Congre ss  o f  the U n it e d  S t a t e s  has enac ted  the Su r fa ce  

M in in g  C o n t r o l  and R e c lam a t ion  Act o f  1977, wh ich  p ro v id e s  f o r  the e s t a b ­

l ishm en t o f  a n a t io n w id e  program to  r e g u l a t e  s u r f a c e  c o a l  m in ing and 

r e c lam a t io n  and wh ich  v e s t s  e x c lu s i v e  a u t h o r i t y  i n  th e  U n it e d  S t a t e s  De­

partment o f  the  I n t e r i o r  over  the r e g u l a t i o n  o f  s u r f a c e  c o a l  m in ing and

r e c lam a t io n  w i t h in  th e  U n it e d  S t a t e s ;

(2) s e c t i o n  101 o f  the S u r fa c e  M in in g  C o n t r o l  and R ec lam a t ion

Act o f  1977 c o n t a in s  the  f in d in g  by Congress  th a t  b e c au se  o f  the d i v e r ­

s i t y  i n  t e r r a in ,  c l im a t e ,  b i o l o g y ,  ch em is t ry ,  and other p h y s i c a l  c o n d i ­

t i o n s  i n  a r e a s  s u b j e c t  to  m in ing o p e r a t i o n s ,  primary governmenta l r e ­

s p o n s i b i l i t y  f o r  d e v e lo p in g ,  a u t h o r i z i n g ,  i s s u i n g  and e n f o r c in g  r e g u l a ­

t i o n s  f o r  su r f a c e  c o a l  m in ing  and r e c lam a t io n  o p e r a t io n s  s u b j e c t  to  th a t  
Act sh ou ld  r e s t  w it h  the s t a t e s ;

(3) s e c t i o n  503 o f  the Su r fa c e  M in in g  C o n t r o l  and R ec lam a t ion

- 1 -  CSSB 843(Res)



Act o f  1977 p r o v id e s  th a t  each  s t a t e  may assume and r e t a i n  e x c lu s i v e  

j u r i s d i c t i o n  over  th e  r e g u l a t i o n  o f  s u r f a c e  c o a l  m in ing  and r e c lam a t io n  

o p e r a t io n s  i n  the  s t a t e  by o b t a in in g  ap p rova l  o f  a  s t a t e  program o f  

r e g u l a t i o n  th a t  dem onstra te s  th a t  the  s t a t e  has the  c a p a b i l i t y  o f  c a r ­

r y in g  out th e  p r o v i s i o n s  and m eeting  the purposes  o f  the  Su r fa c e  M in in g  

C o n t r o l  and R e c lam a t ion  Act o f  1977;

(4) s e c t i o n  503 o f  the Su r fa c e  M in in g  C o n t r o l  and R e c lam a t ion  

Act o f  1977 p r o v id e s  t h a t  a  s t a t e  w is h in g  to  assume e x c lu s i v e  j u r i s d i c ­

t i o n  over  th e  r e g u l a t i o n  o f  s u r f a c e  c o a l  m in ing  and r e c lam a t io n  op e ra ­

t i o n s  in  the s t a t e  must have  a s t a t e  law  th a t  p ro v id e s  for  the  r egu ­

l a t i o n  o f  s u r f a c e  c o a l  m in ing  and r e c lam a t io n  o p e r a t io n s  i n  accordance  

w ith  the r equ irem ents  o f  the  Su r fa c e  M in in g  C o n t r o l  and R ec lam a t ion  Act 

o f  1977j and

(5) b e cau se  o f  un ique  env ironm en ta l  c o n d i t i o n s  th a t  the s t a t e  

i s  b e s t  equ ipped  to  u nd er s tand , the s t a t e  in ten d s  to  assume e x c lu s i v e  

j u r i s d i c t i o n  over  th e  r e g u l a t i o n  o f  s u r f a c e  c o a l  m in ing  and r e c lam a t io n  

o p e r a t io n s  in  the  s t a t e  under the Su r fa ce  M in in g  C o n tr o l  and R ec lam a t ion  

Act o f  1977.

(b) The purpose s  o f  t h i s  Act are

( 1 ) t o  p rev en t  the ad ver se  e f f e c t s  to s o c i e t y  and the e n v i ­

ronment r e s u l t i n g  from u n r egu la te d  s u r f a c e  c o a l  m in ing o p e r a t io n s  as de ­

f in e d  i n  t h i s  ch ap te r  and the r e g u l a t i o n s  adopted  under i t ;

( 2 ) to  a s su r e  th a t  the r i g h t s  o f  su r f a c e  land  owners and o th ­

er  person s  w ith  an i n t e r e s t  i n  the land  are  p r o t e c t e d  from un regu la ted  

s u r f a c e  c o a l  m in ing  o p e r a t i o n s ;

(3) to  a s su r e  t h a t  s u r f a c e  c o a l  m in ing o p e r a t io n s  are  c on ­

ducted  i n  a manner th a t  w i l l  p rev en t  u n rea son ab le  d e g r ad a t io n  o f  land

and water r e s o u r c e s ;

(4) to  a s su r e  t h a t  s u r f a c e  c o a l  m in ing  o p e r a t io n s  are  not
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conducted  where r e c lam a t io n  r e q u ir e d  by t h i s  ch ap te r  and the r e g u l a t i o n s  

adopted  under i t  i s  n o t  f e a s i b l e ;

(5) t o  a s su r e  th a t  r e c lam a t io n  o f  land  on wh ich  s u r f a c e  c o a l  

m in ing tak e s  p l a c e  i s  a c com p lish ed  as con tem poran eou s ly  a s  p r a c t i c a b l e  

w ith  th e  s u r f a c e  c o a l  m in in g , r e c o g n iz in g  t h a t  the  r e s p o n s ib l e  e x t r a c ­

t i o n  o f  c o a l  by r e s p o n s ib l e  m in ing o p e ra t o r s  i s  an e s s e n t i a l  and b ene ­

f i c i a l  econom ic a c t i v i t y ;

( 6 ) to  a s su r e  th a t  a p p r o p r ia t e  p rocedures  are  p ro v id ed  for  

p u b l i c  p a r t i c i p a t i o n  i n  the deve lopm ent , r e v i s i o n  and enforcement o f  

r e g u l a t i o n s ,  s t a n d a rd s ,  and r e c lam a t io n  p la n s  or programs e s t a b l i s h e d  

under t h i s  c h a p t e r ;

(7) to  a s su r e  th a t  the c o a l  s u p p ly  e s s e n t i a l  t o  th e  n a t i o n ' s  

energy  r equ irem ents  and to  i t s  econom ic and s o c i a l  w e l l - b e i n g  i s  p r o ­

v id e d ,  and to  s t r i k e  a b a la n c e  between p r o t e c t i o n  o f  th e  env ironment and 

o th er  u se s  o f  the land  and th e  need f o r  c o a l  as an e s s e n t i a l  s ou rce  o f  

energy ; and

( 8 ) to  promote the  r e c lam a t io n  o f  a rea s  th a t  were mined and 

l e f t  w ith ou t adequate  r e c lam a t io n  b e fo re  the enactment o f  the  Su r fa ce  

M in ing  C o n t r o l  and R e c lam a t ion  Act o f  lf/77, and th a t  s u b s t a n t i a l l y  de­

grade the q u a l i t y  o f  the  env ironment, p reven t the  b e n e f i c i a l  u s e  o f  or 

cau se  damage to  la n d  or water r e s o u r c e s , o r  endanger the  h e a l t h  or s a f e ­

ty  o f  the p u b l i c .

ARTICLE 2. SURFACE MINING.

S a c .  41 .45 .020 . JUR ISD IC T ION . The com m iss ioner  o f  n a t u r a l  r e ­

s ou rce s  has  e x c lu s i v e  j u r i s d i c t i o n  over s u r f a c e  c o a l  m in ing  and r e c lam a ­

t i o n  o p e r a t io n s  i n  the  s t a t e .

S e c .  41 .45 .030 . GENERAL POWERS. To  a c c om p l ish  the  purposes  o f  

t h i s  c h ap te r ,  the comm issioner may

(1) in  accordance  w ith  the A d m in is t r a t iv e  Procedure  Act
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(AS 44 .62 ) , adop t , amend, and e n fo r c e  r e g u l a t i o n s  p e r t a in in g  t o  su r f a c e  

c o a l  m in ing  and r e c lam a t io n  o p e r a t i o n s ;

( 2 ) i s s u e  p erm its ?

(3) conduct h e a r in g s  and c o n fe r e n c e s ;

(4 ) issur- orders  r e q u i r in g  an o p e ra to r  to  take  th e  a c t i o n s  

n e c e s s a r y  to  comply w ith  t h i s  ch ap ter  and the r e g u la t i o n s  adop ted  under 

t h i s  c h ap te r ;

(5) i s s u e  orders  m od ify ing  p r e v io u s  o ru a r s ;

( 6 ) a f t e r  o p p o r tu n ity  fo r  a due p ro c e s s  h e a r in g ,  i s s u e  a 

f i n a l  order r evok in g  the p erm it o f  an o p e ra to r  who has  f a i l e d  t o  comply 

w ith  an order  o f  the comm iss ioner  to  take  a c t i o n  r eq u ir ed  by t h i s  chap ­

te r  or r e g u l a t i o n s  adopted  under t h i s  c h ap te r ;

( 7 ) order the immediate c e s s a t i o n  o f  a l l  or  p a r t  o f  a s u r f a c e  

c o a l  m in ing and r e c lam a t io n  o p e r a t io n  i f  the  comm issioner f in d s  th a t  the 

o p e r a t io n  or p a r t  o f  the o p e r a t io n  c r e a t e s  an imminent danger to  the  

h e a l t h  or s a f e t y  o f  the p u b l i c  or i s  c a u s in g  or can  r e a s o n a b ly  be ex ­

pec ted  to  cau se  s i g n i f i c a n t  imminent harm t o  la n d ,  a i r ,  or water r e ­

s o u r c e s ,  and , to  the ex ten t r e a s o n a b ly  n e c e s s a r y  t o  e l im in a t e  or a l l e v i ­

a te  th o se  c o n d i t i o n s ,  take  o th er  a c t i o n  or make changes in  a  p e rm it ,  as 

p ro v id ed  i n  t h i s  ch ap te r ;

( 8 ) h i r e  and a u th o r i z e  the  h i r i n g  o f  employees and p r i v a t e  

c o n t r a c t o r s ,  s u b je c t  to  the c o n f l i c t  o f  i n t e r e s t  p r o v i s i o n s  o f  t h i s  

ch a p te r ,  t o  a s s i s t  i n  c a r r y in g  out the  requ irem ents  o f  t h i s  c h a p te r ;

(9) en ter  and in s p e c t  a s u r f a c e  c o a l  m in ing o p e r a t io n  th a t  i s  

s u b j e c t  to  the p r o v i s i o n s  o f  t h i s  ch ap ter  t o  a s su r e  th a t  the  o p e r a t io n  

i s  i n  com p liance  w ith  t h i s  c h ap te r ;

( 1 0 ) c ondu ct ,  en courage , r e q u e s t ,  and p a r t i c i p a t e  i n  s t u d i e s ,

s u rv ey s ,  i n v e s t i g a t i o n s ,  r e s e a r c h ,  exper im en ts , t r a i n i n g ,  and demonstra ­
t i o n s  ;
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( 1 1 ) p repare  r e p o r t s  and r e q u ir e  p e rm it t e e s  to  p rep are  r e -

p o r t s ;

( 1 2 ) a c c e p t ,  r e c e i v e ,  and a dm in is t e r  g r a n t s ,  g i f t s ,  o r  o th e r  

money made a v a i l a b l e  f o r  th e  purposes  o f  t h i s  ch ap ter  r e g a r d le s s  o f  th e  

s ou rce  o f  the  g r a n t s ,  g i f t s ,  or money}

(13) ta k e  th e  s t e p s  n e c e s s a r y  t o  a l l o w  the  s t a t e  t o  p a r t i c i ­

p a te  to  the  f u l l e s t  ex ten t  p r a c t i c a b l e  i n  th e  abandoned mine land  p ro ­

gram p rov id ed  i n  T i t l e  IV  o f  th e  Su r fa c e  M in in g  C o n t r o l  and R e c lam a t ion
' ' 5v- * " . . b

Act o f  1977, i n c lu d in g  engag ing  i n  any work and a d o p t in g ,  amending and 

e n f o r c in g  r e g u l a t i o n s ;

(14) take  the  a c t i o n s  n e c e s s a r y  to  e s t a b l i s h  and m a in ta in  ex ­

c l u s i v e  j u r i s d i c t i o n  over  s u r f a c e  c o a l  m in ing and r e c lam a t io n  o p e r a t io n s  

i n  the s t a t e  under the p r o v i s i o n s  o f  the Su r fa ce  M in in g  C o n t r o l  and 

R e c lam a t ion  Act o f  1977, i n c lu d i n g  making recommendations fo r  l e g i s l a t i o n  

to  c l a r i f y  or amend t h i s  ch ap te r  to  conform w ith  the  terms o f  the Su r fa ce  

M in in g  C o n t r o l  and R e c lam a t ion  Act o f  1977}

(15) c o n t r a c t  w it h  s t a t e  a g e n c ie s  to  o b t a in  th e  p r o f e s s i o n a l  

and t e c h n i c a l  s e r v i c e s  n e c e s s a r y  to  c a r ry  ou t the p r o v i s i o n s  o f  t h i s  

c h a p t e r }

(16) c o o r d in a t e  th e  r e v iew  o f  a p p l i c a t i o n s  and i s s u a n c e  o f  

p erm its  for  s u r f a c e  c o a l  m in ing  and r e c lam a t io n  o p e r a t io n s  w ith  o th er  

f e d e r a l  or s t a t e  perm it p r o c e s s e s  a p p l i c a b l e  to  th o se  o p e r a t io n s i

(17) en te r  i n t o  c o o p e r a t iv e  agreements w ith  th e  S e c r e t a r y  o f  

th e  U n ited  S t a t e s  Department o f  the  I n t e r i o r  for  the r e g u l a t i o n  o f  s u r ­

f a c e  c o a l  m in ing o p e r a t io n s  on f e d e r a l  land  i n  a c co rd an ce  w it h  the 

Su r fa ce  M in in g  C o n t r o l  and R e c lam a t ion  Act o f  1977; and

(18) perform o th e r  d u t i e s  r e q u ir e d  by t h i s  c h a p te r .

S e c .  41.45 .040. PROVISIONS OF REGULATIONS AND PERMITS. The p r o v i ­
s io n s  o f  a r e g u l a t i o n  adop ted  or a perm it i s s u e d  by the com m iss ioner  may
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vary  fo r  p a r t i c u l a r  c o n d i t i o n s ,  types  o f  c o a l  b e in g  e x t r a c t e d ,  or  a rea s  

o f  the  s t a t e  i f  the p r o v i s i o n s  a re  c o n s i s t e n t  w it h  the purposes o f  t h i s  

c h a p t e r .

S e c .  41.45 .050. CONFLICT OF IN TEREST . An employee o f  the d ep a r t ­

ment. or a p r i v a t e  c o n tr a c to r  perform ing  ' f u n c t i o n  or duty under t h i s  

ch ap ter  may not have a d i r e c t  or i n d i r e c t  f i n a n c i a l  i n t e r e s t  i n  an un­

derground or su r f a c e  c o a l  m in ing  o p e r a t i o n .  A p erson  who know ing ly  v i o ­

l a t e s  t h i s  s e c t i o n  i s  g u i l t y  o f  a  c l a s s  A m isdemeanor.

S e c .  41 .45.060. PERMITS. (a) B eg inn in g  e ig h t  months a f t e r  the  

d a te  the A la ska  program i s  approved under 30 U . S . C .  1253, as amended, a 

person  may no t conduct a su r f a c e  c o a l  raining and r e c lam a t io n  o p e r a t io n  

i n  the s t a t e  w ith ou t  a perm it f o r  th a t  o p e r a t io n .  To  r e c e i v e  a p e rm it ,  

a p erson  must app ly  to  the com m iss ioner . The comm issioner s h a l l  p r o c e s s  

a p p l i c a t i o n s  a c c o rd in g  to  t h i s  ch ap te r  and r e g u l a t i o n s  adopted  under i t .

(b) I f  the A laska  su r f a c e  m in ing  c o n t r o l  and r e c lam a t io n  program 

i s  d isapp roved  by the S e c r e t a r y  o f  the U n it e d  S t a t e s  Department o f  the 

I n t e r i o r ,  and a f e d e r a l  program fo r  A la sk a  i s  not y e t  promulgated , ex­

i s t i n g  s u r f a c e  c o a l  m in ing o p e r a t io n s  th a t  comply w ith  30 U . S . C .  1252 

may c o n t in u e .  Perm its th a t  la p s e  du r in g  t h i s  p e r io d  w i l l  c o n t in u e  in  

f u l l  f o r c e  and e f f e c t  u n t i l  p rom u lga t ion  o f  a f e d e r a l  program.

S e c .  41.45 .070. TERM OF PERMIT. (a) Perm its w i l l  be i s s u e d  for  a 

term o f  f i v e  y e a r s .  However, the com m iss ioner  may gran t a perm it f o r  a 

lon g er  term i f  the  a p p l i c a t i o n  i s  com p le te  fo r  th a t  lon g er  term and the 

a p p l i c a n t  demonstrates th a t  the lo n g e r  term i s  n e c e s s a r y  to  a l l o w  the 

a p p l i c a n t  to  o b t a in  f in a n c in g  for  equipment or f o r  the open ing  o f  the 

o p e r a t io n .

(b) A perm it te rm ina te s  i f  a p e rm it t e e  does n o t  b e g in  su r f a c e  c o a l  

m in ing  o p e ra t io n s  under the perm it w i t h in  th ree  y ears  a f t e r  the perm it 

i s  i s s u e d .  The comm issioner may g ran t  r e a so n a b le  ex t en s io n s  o f  time i f
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th e  p e rm it t e e  shows t h a t  the  e x te n s io n s  are  n e c e s s a r y  ( 1 ) b e cau se  o f  

l i t i g a t i o n  wh ich  p r e c lu d e s  th e  commencement o f  the  o p e r a t io n  or th r e a t e n s
. ' V ? . .  . v -  \  • • . ' . -v, . .  . ». • .* • •• . ‘ Vv-':-’

s u b s t a n t i a l  econom ic l o s s  t o  the p e rm it t e e ;  or ( 2 ) f o r  r e a son s  beyond
. . . ■ . v, .■ •' . - . : .......... ■' ; ■ ' ' ■ ■

th e  c o n t r o l  and w ith ou t  the  f a u l t  or n e g l ig e n c e  o f  the p e rm it t e e .  W ith

r e sp e c t  to  c o a l  to  be mined fo r  use  i n  a s y n t h e t i c  f u e l  f a c i l i t y  or 

s p e c i f i c  major e l e c t r i c  g en e r a t in g  f a c i l i t y ,  the p e rm it t e e  i s  c o n s id e r e d  

to  have begun su r f a c e  m in ing  o p e r a t io n s  a t  the time th a t  the c o n s t r u c ­

t i o n  o f  the s / n t h e t i c  f u e l  or  g en e ra t in g  f a c i l i t y  i s  begun.

S e c .  41 .45.080. RENEWAL OF PERMIT. (a) A perm it i s s u e d  under 

t h i s  ch ap ter  in c lu d e s  the r i g h t  o f  s u c c e s s i v e  renewa l upon e x p i r a t i o n ,  

f o r  a rea s  w i t h in  the  b ound ar ie s  o f  the  perm it a r e a .  An opponent o f  r e ­

newal o f  a perm it has the burden o f  p ro v in g  th a t  the  perm it sh ou ld  nut 

be renewed. S u b je c t  to  (c) o f  t h i s  s e c t i o n ,  i f  a p e rm it t e e  a p p l i e s  f o r  

renewa l o f  the  p erm it , the  comm iss ioner  s h a l l  renew the perm it a f t e r  

p u b l i c  n o t i c e  i s  g iv e n  i n  the  manner p rov id ed  in  AS 41.45.130 u n le s s  the 

comm issioner f i n d s ,  i n  w r i t i n g ,  th a t

( 1 ) the terms and c o n d i t i o n s  o f  the  perm it have no t been s a ­

t i s f a c t o r i l y  met, and th e  p e rm it t e e  has not demonstrated t ?  the s a t i s ­

f a c t i o n  o f  the comm issioner th a t  the p e rm it te e  i s  m eeting  and w i l l  con ­

t in u e  to  meet a s ch edu le  s e t  by the comm issioner under AS 41 .45 .240(a) 

or  (b) f o r  c o r r e c t in g  a perm it v i o l a t i o n ;

( 2 ) the s u r f a c e  c o a l  m in ing  and r e c lam a t io n  o p e r a t io n  o f  the 

p e rm it te e  i s  not i n  com p lian ce  w ith  the env ironm enta l p r o t e c t i o n  s t a n ­

dards o f  t h i s  ch ap ter  and r e g u la t i o n s  adopted  under i t ;

(3) the reque s ted  renewa l s u b s t a n t i a l l y  j e o p a r d i z e s  the p e r ­

m i t t e e ' s  c o n t in u in g  r e s p o n s i b i l i t y  on e x i s t i n g  perm it a r e a s ;

(4) the p e rm it t e e  has  no t p rov id ed  s u f f i c i e n t  e v id en c e  th a t  

the performance bond under AS 41.45.160 in  e f f e c t  f o r  the o p e r a t io n  w i l l  
c o n t in u e  for  the renewa l p e r io d  reque s ted  in  the a p p l i c a t i o n ,  and th a t
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any a d d i t i o n a l  bond r eq u ir ed  by the comm iss ioner  under AS 41.45.160 w i l l  

be o b t a in e d ;  or

(5) in fo rm a t io n  r eq u ir e d  by the com m iss ioner  i n  a ccord an ce  

w ith  t h i s  ch ap ter  has n o t  been p rov id ed  by th e  p e rm it t e e .

(b) The  comm iss ioner  s h a l l  p r o v id e  n o t i c e  t o  th e  a p p r o p r ia t e  pub­

l i c  a u t h o r i t i e s  as p rov id ed  i n  AS 38.05.345 b e fo r e  app rov in g  a perm it 

r e n ew a l .

(c ) I f  an a p p l i c a t i o n  f o r  renewa l o f  a p erm it i n c lu d e s  a p ro p o sa l  

to  extend the  p e r m i t t e e 's  s u r f a c e  c o a l  m in ing o p e r a t io n s  to  in c lu d e  new 

land  a rea s  beyond the b oundar ie s  a u t h o r iz e d  i n  th e  p e rm it ,  the  commis­

s io n e r  s h a l l  r e v iew  the  p art o f  the  a p p l i c a t i o n  t h a t  ad d re s s e s  the new 

land  areas  under the s tandard s  e s t a b l i s h e d  i n  AS 41 .45 .180. However, i f  

the su r f a c e  c o a l  m in ing  o p e r a t io n s  a u th o r iz e d  by a perm it are  not sub ­

j e c t  t o  the  s tandard s  c o n ta in e d  i n  AS 41 .45 .180 (c ) (5 ) (A )  and (B ) , the  

p ar t  o f  the a p p l i c a t i o n  for  renewa l th a t  ad d re s s e s  new land  a rea s  p r e ­

v i o u s l y  i d e n t i f i e d  in  the  r e c lam a t io n  p la n  subm itted  under AS 41.45.110 

i s  not s u b j e c t  to  the s tandard s  c o n ta in ed  i n  AS 41 .45 .180 (c )(5 )(A ) and

(B ) .

(d) A perm it may be renewed f o r  an a d d i t i o n a l  term o f  f i v e  y e a r s .  

The comm issioner must r e c e i v e  the a p p l i c a t i o n  fo r  a perm it renewa l a t  

l e a s t  1 2 0  days b e fo re  th e  e x p i r a t i o n  o f  the p e rm it .

(e) I f  a renewa l a p p l i c a t i o n  i s  r e c e iv e d  by the comm issioner a t  

l e a s t  1 2 0  days b e fo r e  the  e x p i r a t i o n  d a te  o f  the p e rm it ,  and i f  the  p e r ­

m it t e e  has com p lied  w ith  AS 41 .45.160, the  p e rm it t e e  may c o n t in u e  s u r ­

fa c e  c o a l  m in ing  o p e r a t io n s  under the perm it a f t e r  th e  e x p i r a t i o n  date  

o f  the perm it u n t i l  a f i n a l  a d m in i s t r a t i v e  d e c i s i o n  on renewa l i s  made.

S e c .  41 .45 .090. APPLICATION FEE . An a p p l i c a t i o n  f o r  a new p erm it , 

perm it r en ew a l ,  or t r a n s f e r  o f  a perm it must be accompan ied  by an a p p l i  
c a t i o n  f e e .  The comm issioner s h a l l  adop t r e g u l a t i o n s  s e t t i n g  out a fe e
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s c h e d u le .  The a p p p l i c a t i o n  f e e  may no t exceed the a c t u a l  or  a n t i c i p a t e d  

c o s t s  o f  r e v iew in g  the  a p p l i c a t i o n .

S e c .  41 .45 .100. PUBLIC INFORMATION AND INSPECT ION . (a) An a p p l i ­

c an t  f o r  a perm it s h a l l  f i l e  a copy  o f  the a p p l i c a t i o n  for  p u b l i c  i n ­

s p e c t i o n  a t  a l o c a t i o n  d e s ig n a te d  by the comm iss ioner  near  th e  a r e a  o f  

the  proposed  su r f a c e  c o a l  m in ing o p e r a t i o n .  The a p p l i c a n t  may ex c lude  

from the copy f i l e d  under t h i s  s u b s e c t i o n  in fo rm a t io n  th a t  i s  c o n f id e n ­

t i a l  under (c) o f  t h i s  s e c t i o n .

(b) C o p ie s  o f  r e c o r d s ,  p e rm it s ,  i n s p e c t i o n  m a t e r i a l s ,  or o th er  i n ­

f o rm at ion  o b ta in ed  under t h i s  ch ap ter  by the comm issioner r e l a t i n g  to  a 

su r f a c e  c o a l  m in ing  and r e c lam a t io n  o p e r a t i o n ,  o th e r  than in fo rm a t io n  

th a t  i s  c o n f i d e n t i a l  under (c) o f  t h i s  s e c t i o n ,  must be made immediate ­

l y  and c o n v e n i e n t l y  a v a i l a b l e  to  th e  p u b l i c  a t  the d i s t r i c t  o f f i c e  o f  

the department c l o s e s t  to  the  l o c a t i o n  o f  the  s u r f a c e  c o a l  m in ing  and 

r e c lam a t io n  o p e r a t i o n .

(c) In fo rm a t ion

(1 ) ga thered  from the proposed  perm it a r e a  in c lu d e d  in  the 

a p p l i c a t i o n  f o r  a perm it and p e r t a in in g  to  c o a l  seams, t e s t  b o r in g s ,  

co re  s am p lin g s ,  or s o i l  samples must be made a v a i l a b l e  to  any p erson  

w ith  an i n t e r e s t  th a t  i s  or may be a d v e r s e ly  a f f e c t e d ,  except th a t  i n ­

form at ion  wh ich  r e l a t e s  o n ly  to  the a n a l y s i s  o f  the  ch em ica l  and p h y s i ­

c a l  p r o p e r t i e s  o f  the c o a l ,  o th er  than  in fo rm a t io n  r eg a rd in g  the  m in era l  

or e lem en ta l  c on ten t  th a t  i s  p o t e n t i a l l y  t o x i c  i n  the  env ironm ent, must 

be kept c o n f i d e n t i a l  and not made a matter o f  p u b l i c  r e c o rd ;

(2 ) in  the  a p p l i c a n t ' s  r e c lam a t io n  p la n  r e l a t i n g  to  the  com­

p e t i t i v e  r i g h t s  of the a p p l i c a n t ,  i n c lu d in g  but no t l im i t e d  to  trad e  r e -  

c r e t s ,  commercia l or  f i n a n c i a l  in f o rm a t io n ,  and g e o l o g i c  in fo rm a t io n  

s p e c i f i c a l l y  i d e n t i f i e d  as c o n f i d e n t i a l  by the a p p l i c a n t  and determ ined 
by the  com m iss ioner  to  be no t e s s e n t i a l  f o r  p u b l i c  r e v iew  must be kept
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c o n f i d e n t i a l  and no t be made a matter o f  p u b l i c  r e c o r d .

S e c .  41.45,,110. CONTENTS OF APPLICATION. The com m iss ioner  s h a l l  

adop t r e g u l a t i o n s  r e l a t i n g  to  the c o n ten t s  o f  an a p p l i c a t i o n  f o r  a p e r ­

m it under t h i s  ch ap ter  th a t  i n c lu d e  a r e c lam a t io n  p la n  and l i a b i l i t y  

in su r a n ce  c o n s i s t e n t  w ith  the requ irem ents  o f  30 U . S . C .  1257(b) and 

30 U . S . C .  1258, as amended. The r e g u l a t i o n s  must take  i n t o  a c coun t the  

u n ique  m in ing  and env ironm en ta l  c o n d i t i o n s  o f  A la s k a .

S e c .  41 .45 .120. SMALL OPERATOR ASSISTANCE. I f  the  com m iss ioner

f in d s  th a t  the p rob ab le  t o t a l  annua l p r o d u c t io n  o f  a l l  o f  th e  s u r f a c e  

c o a l  m in ing  o p e r a t io n s  o f  an a p p l i c a n t  o r ,  i f  the  a p p l i c a n t  i s  a s u b s id ­

i a r y  o f  ano ther  c o r p o r a t i o n ,  o f  the  a p p l i c a n t ' s  p aren t  c o r p o r a t i o n  and 

i t s  s u b s i d i a r i e s ,  w i l l  not exceed  1 0 0 , 0 0 0  t o n s ,  th e  com m iss ioner  s h a l l ,  

a t  th e  w r i t t e n  r eq u e s t  o f  the a p p l i c a n t ,  engage a t  no c o s t  to  the 

a p p l i c a n t  a la b o r a t o r y  to  p repare  a d e te rm in a t io n  o f  p rob ab le  h y d r o l o g i c  

con sequences  o f  the a p p l i c a n t ' s  proposed  o p e r a t io n  and a sta tem ent o f  

t e s t  b o r in g  or co re  sam p lings i f  th e se  are  r e q u ir e d  by r e g u l a t i o n s  

adopted  under AS 41.45 .110.

S e c .  41.45 .130. PUBLIC NOTICE OF APPLICATION. At th e  time an ap ­

p l i c a n t  subm its an a p p l i c a t i o n  f o r  a perm it or  f o r  a r e v i s i o n  o f  a p e r ­

m it ,  the  a p p l i c a n t  s h a l l  g iv e  n o t i c e  i n  th e  manner s e t  ou t i n  AS 3 8 .0 5 . -  

345(b) and (c) excep t as may be p rov id ed  o th e rw is e  by r e g u l a t i o n s  adopte  

under t h i s  c h a p te r .

S e c .  41.45 .140. OBJECTION  TO APPLICATION; INFORMAL CONFERENCE,

(a) A p erson  who i s  or may be a d v e r s e ly  a f f e c t e d  by the i s s u a n c e  or r e ­

v i s i o n  o f  a perm it or  a f e d e r a l ,  s t a t e  or  m u n ic ip a l  agency  may f i l e  

w r i t t e n  comments or o b j e c t i o n s  to  the  perm it or r e v i s i o n  w ith  the  com­

m is s io n e r  w i t h in  30 days a f t e r  the l a s t  p u b l i c a t i o n  o f  th e  n o t i c e  r e ­
qu ir ed  in  AS 41.45.130 and may in c lu d e  w ith  the  o b j e c t i o n  a r equ e s t  fo r  
an in fo rm a l c o n fe r e n c e .
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(b) The com m iss ioner  s h a l l  im m ed ia te ly  p r o v id e  a copy o f  any com­

ments or o b j e c t i o n s  f i l e d  under (a) o f  t h i s  s e c t i o n  t o  the  a p p l i c a n t  and 

s h a l l  make them a v a i l a b l e  to  the  p u b l i c .  I f  an in fo rm a l con fe r en ce  i s  

r equ e s ted  under (a) o f  t h i s  s e c t i o n ,  the  com m iss ioner  s h a l l  h o ld  an i n ­

formal c on fe ren ce  in  the l o c a l i t y  o f  the  o p e r a t io n s  proposed  i n  the ap ­

p l i c a t i o n .  N o t ic e  requ irem ents  and p rocedures  fo r  in fo rm a l c on fe r en ce s  

must be s e t  out i n  r e g u l a t i o n s  adopted  under t h i s  c h a p te r .

(c ) The comm issioner s h a l l  n o t i f y  th e  a p p l i c a n t ,  any p erson  who 

f i l e d  a comment or o b j e c t i o n  under (a) o f  t h i s  s e c t i o n ,  and any p a r t i c i ­

pant i n  an in fo rm a l c on fe ren ce  h e ld  under (b) o f  t h i s  s e c t i o n ,  i n  w r i t ­

in g  o f  the  d e c i s i o n  to  g r a n t ,  c o n d i t i o n ,  m od ify , or  deny the perm it or 

r e v i s i o n ,  and i f  the d e c i s i o n  i s  not to  g ran t  the  perm it or  r e v i s i o n ,  o f  

the s p e c i f i c  r e a son s  f o r  th e  d e c i s i o n .  The  com m iss ioner  s h a l l  p ro v id e  

n o t i f i c a t i o n  o f  the  d e c i s i o n  w i t h in  60 days a f t e r  an in fo rm a l c o n f e r ­

en c e ,  or i f  th e re  has not been an in fo rm a l c o n fe r e n c e ,  w i t h in  the time 

e s t a b l i s h e d  i n  AS 41 .45 .180.

(d) I f  the  a p p l i c a t i o n  i s  approved , the perm it s h a l l  be i s s u e d  

upon f i l i n g  o f  the performance bond r e q u ir e d  by AS 41.45 .160.

S e c .  41.45 .150. HEARINGS. (a) W ith in  30 days a f t e r  an a p p l i c a n t  

i s  n o t i f i e d  under AS 41 .45 .140(c) o f  the  c om m is s io n e r 's  d e c i s i o n  c on ­

c e rn in g  th e  a p p l i c a t i o n ,  the  a p p l i c a n t  or  a  p erson  who i s  or may be ad ­

v e r s e l y  a f f e c t e d  by the  d e c i s i o n  may r eq u e s t  a h e a r in g  to  r e v iew  the 

r ea son s  f o r  the d e c i s i o n .  The com m iss ioner  s h a l l  h o ld  the h e a r in g  w ith ir  

30 days a f t e r  the  r eque s t  and s h a l l  n o t i f y  the  i n t e r e s t e d  p a r t i e s  o f  

the h e a r in g  a t  the time the a p p l i c a n t  i s  n o t i f i e d .  The A dm in is t r a t iv e  

Procedure Act (AS 44.62) a p p l i e s  to  a h e a r in g  under t h i s  s e c t i o n  except 

as p rov id ed  by r e g u la t i o n s  adopted under t h i s  c h a p te r ,

(b) I f  a h e a r in g  i s  reque s ted  under (a) o f  t h i s  s e c t i o n ,  the com­
m is s io n e r  may, under c o n d i t io n s  the com m iss ioner  p r e s c r i b e s ,  g ran t
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ap p r o p r ia t e  temporary r e l i e f  pend ing th e  c om m is s io n e r 's  f i n a l  d e c i s i o n  

i f

( 1 ) the  p a r t i e s  t o  the h e a r in g  have  been n o t i f i e d  and g iv e n  

an o p p o r tu n i ty  to  be heard  on a r e q u e s t  f o r  temporary r e l i e f ;

( 2 ) the  p a r ty  r e q u e s t in g  th e  temporary r e l i e f  shows th a t  

th ere  i s  a s u b s t a n t i a l  l i k e l i h o o d  th a t  th e  p a r ty  w i l l  p r e v a i l  i n  the 

f i n a l  d e c i s i o n  o f  the h e a r in g ;  and

( 3 ) th e  temporary r e l i e f  w i l l  n o t  a d v e r s e l y  a f f e c t  the p u b l i c  

h e a l t h  or s a f e t y  or cau se  s i g n i f i c a n t  imminent harm to  la n d ,  a i r ,  or 

water r e s o u r c e s .

(c ) The p e rson  p r e s id in g  a t  the  h e a r in g  may adm in is te r  o a t h s ,  sub ­

poena w i t n e s s e s ,  subpoena w r i t t e n  or p r in t e d  m a t e r i a l s ,  compel the  a t ­

tendance  o f  w i t n e s s e s  or the p r o d u c t io n  o f  m a t e r i a l s ,  and take e v id en ce  

i n c lu d in g  but not l im i t e d  to  e v id en ce  d e r iv e d  from s i t e  i n s p e c t i o n s  o f  

the land  t h a t  w i l l  be a f f e c t e d  by the  perm it  or  r e v i s i o n  and o th e r  

s u r f a c e  c o a l  raining o p e r a t io n s  conducted  by the a p p l i c a n t  i n  the g en e ra l  

v i c i n i t y  o f  the o p e r a t io n  proposed  i n  the a p p l i c a t i o n .  On the  m otion  o f  

a p a r ty  or by order  o f  the com m iss ioner , a v e rb a t im  record  o f  a h e a r in g  

r eq u ir ed  by t h i s  ch ap ter  s h a l l  be made and a t r a n s c r i p t  made a v a i l a b l e .

S e c .  41.45 .160. PERFORMANCE BOND, (a) Excep t as p rov id ed  in  (c) 

o f  t h i s  s e c t i o n ,  a f t e r  an a p p l i c a t i o n  f o r  a p erm it has been approved and 

b e fo r e  the perm it may be i s s u e d ,  the  a p p l i c a n t  must f i l e  w ith  the  com­

m is s io n e r ,  on a form p r e s c r ib e d  and fu r n is h e d  by the com m iss ioner , a 

performance bond p ay ab le  t o  the S t a t e  o f  A la sk a  and c o n d i t io n e d  on 

f a i t h f u l  performance o f  the requ irem ents  o f  t h i s  ch ap te r  and the p e rm it .  

The bond must cover  the  a rea  o f  land  w i t h in  the perm it a rea  on wh ich  the 

a p p l i c a n t  w i l l  i n i t i a t e  and conduct s u r f a c e  c o a l  m in ing  and r e c lam a t io n  

o p e r a t io n s  w i t h in  the  i n i t i a l  term o f  the p e rm it .  As su c ce ed in g  i n c r e ­

ments o f  s u r f a c e  c o a l  m in ing  and r e c lam a t io n  o p e r a t io n s  are  i n i t i a t e d
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and conducted  w i t h in  the perm it a r e a ,  the p e rm it te e  s h a l l  p r o v id e  an ad ­

d i t i o n a l  bond or bonds to  cover  th ose  in crem ents  in  a c cordance  w ith  t h i s  

s e c t i o n .  The amount o f  th e  bond r eq u ir e d  f o r  an area w i t h in  the perm it 

a rea  s h a l l  be determ ined by the  comm issioner and s h a l l  r e f l e c t  the  p rob ­

a b le  d i f f i c u l t y  o f  the  r e c lam a t io n  c o n s id e r in g  the topography , g e o lo g y ,  

h y d r o lo g y ,  r e v e g e t a t i o n  p o t e n t i a l ,  and s im i l a r  f a c t o r s  r e l a t i n g  to  the 

a r e a .  The  amount o f  the bond must be s u f f i c i e n t  to  a s su re  the  comple ­

t i o n  o f  the r e c lam a t io n  p la n  by the comm iss ioner  in  the even t o f  f o r f e i ­

tu re  and , for  the e n t i r e  perm it a r e a ,  may no t be l e s s  than $ 1 0 , 0 0 0 .

(b) L i a b i l i t y  under the bond must e x i s t  fo r  the  d u r a t io n  o f  the  

s u r f a c e  c o a l  m in ing  and r e c lam a t io n  o p e r a t io n  and fo r  the p e r io d  o f  time 

o f  the p e r m i t t e e 's  r e s p o n s i b i l i t y  under the  performance s tandard s  e s t a b ­

l i s h e d  by r e g u l a t i o n  under AS 41.45.210. The bond s h a l l  be executed  by 

the a p p l i c a n t  and, except as p rov id ed  in  (d) o f  t h i s  s e c t i o n ,  a c o rp o ­

r a t e  s u r e ty  l i c e n s e d  to  do b u s in e s s  i n  the s t a t e .

(c) An a p p l i c a n t  may d e p o s i t  w ith  the comm issioner c a sh ,  n e g o t i ­

a b le  bonds o f  the U n ited  S t a t e s  or o f  the s t a t e ,  or n e g o t i a b l e  c e r t i f i ­

c a t e s  o f  d e p o s i t  o f  a bank o rg an iz e d  or t r a n s a c t in g  b u s in e s s  i n  the 

U n ited  S t a t e s  to  s a t i s f y  the requ irements o f  (a) o f  t h i s  s e c t i o n  i f

( 1 ) the v a lu e  o f  the d e p o s i t  i s  equa l to  or g r e a t e r  than the 

amount o f  the bond r eq u ir e d  under (a) o f  t h i s  s e c t i o n ;

( 2 ) l i a b i l i t y  under the d e p o s i t  i s  for  a p e r io d  o f  time d e ­

s c r ib e d  i n  (b) o f  t h i s  s e c t i o n ;  and

(3) the  d e p o s i t  i s  made under the terms w h ich , under (a) o f  

t h i s  s e c t i o n ,  would a p p ly  to a performance bond.

(d) The comm issioner may a c c ep t  a bond executed  by the a p p l i c a n t

w ith ou t  s e p a ra te  su r e ty  i f  the a p p l i c a n t  demonstrates to  the s a t i s f a c ­

t i o n  o f  the  comm issioner th a t  the a p p l i c a n t  has s u f f i c i e n t  f i n a n c i a l  
means for  the purposes o f  the bond. The comm issioner s h a l l  adopt r e gu -
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(e) The comm issioner s h a l l  m a in ta in  a d e p o s i t  under (c ) o f  th in  

s e c t i o n  i n  a s ep a ra te  e scrow  accoun t and s h a l l  a n n u a l ly  pay the  i n t e r e s t  

a c c r u in g  on the  d e p o s i t  to  the  p e rm it t e e .

(f )  The comm issioner 3 h a l l  a d ju s t  the  amount r e q u ir e d  under ( a ) ,

( c ) ,  o r  (d) o f  t h i s  s e c t i o n  and the terms o f  the a c c ep tan c e  o f  th a t  

amount i f  the comm issioner determ ines th e re  i s  good c au se , i n c lu d in g  

changes i n  a f f e c t e d  lan d  a rea s  or  i n  the  p rob ab le  c o s t  o f  fu tu r e  r e c l a ­

m at ion , f o r  the  ad ju s tm en t .

S e c .  41 .45 .170. REQUEST AND RELEASE OF PERFORMANCE BONDS OR DEPO­

S I T S .  (a) A p e rm it te e  may f i l e  a r eq u e s t  w it h  the  comm issioner fo r  the 

r e l e a s e  o f  a l l  or  p a r t  o f  the p e r m i t t e e 's  performance bond or d e p o s i t .  

The p e rm it t e e  s h a l l  g iv e  n o t i c e  in  the manner s e t  out i n  AS 38.05.345(b) 

and (c) ex cep t as p rov id ed  by r e g u l a t i o n s  adopted  under t h i s  ch a p te r .

(b) W ith in  30 days a f t e r  r e c e ip t  o f  a r eque s t  under (a) o f  t h i s  

s e c t i o n  or w i t h in  a lon g e r  p e r io d  r eq u ir ed  by f i e l d  c o n d i t i o n s ,  th e  com­

m is s io n e r  s h a l l  in s p e c t  and e v a lu a t e  the  r e c lam a t io n  work in v o lv e d .  In  

th e  e v a l u a t i o n ,  th e  comm issioner s h a l l  c o n s id e r  the degree o f  d i f f i c u l t y  

to  com p lete  the r e c lam a t io n ,  whether p o l l u t i o n  o f  s u r f a c e  or su b su r fa c e  

water i s  o c c u r r in g ,  the p r o b a b i l i t y  o f  c o n t in u an ce  o f  the  p o l l u t i o n ,  and 

the e s t im a ted  c o s t  o f  a b a t in g  the p o l l u t i o n .  W ith in  60 days a f t e r  r e ­

c e i p t  o f  the r e q u e s t ,  or i f  a h e a r in g  r e l a t i n g  to  the  r equ e s t  i s  c on ­

ducted  under (g) o f  t h i s  s e c t i o n ,  w i t h in  30 days a f t e r  the h e a r in g ,  

w h ichever  i s  l a t e r ,  th e  comm issioner s h a l l  n o t i f y  the p e rm it t e e ,  in  

w r i t i n g ,  o f  the  d e c i s i o n  to  r e l e a s e  or n o t  to  r e l e a s e  a l l  or p a r t  o f  the 

performance bond or d e p o s i t .

(c) The  comm issioner s h a l l  r e l e a s e  a l l  or p a r t  o f  the bond or de­

p o s i t  i n  a c cordance  w ith  the f o l l o w in g  s ch edu le  i f  the comm issioner i s  

s a t i s f i e d  th a t  the r e c lam a t io n  or p ar t  o f  the r e c lam a t io n  covered  by the
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bond or d e p o s i t  has been a ccom p lish ed  as r e q u ir e d  by t h i s  ch a p te r :

( 1 ) i f  the p e rm it t e e  com p le te s  the b a c k f i l l i n g ,  r e g r a d in g ,  

and d ra in age  c o n t r o l  o f  a l l  or  p a r t  o f  a  perm it a rea  a c c o rd in g  to  the 

r e c lam a t io n  p la n ,  the  com m iss ioner  s h a l l  r e l e a s e  60 p e r c en t  o f  the  bond 

or d e p o s i t  c o v e r in g  th e  a r e a ;

( 2 ) i f  the  p e rm it t e e  com p le te s  r e v e g e t a t i o n  o f  a l l  or p a r t  o f  

the perm it a rea  a c c o r d in g  t o  the r e c l am a t io n  p la n ,  the  comm issioner 

s h a l l  r e l e a s e  the  b a la n c e  o f  the bond or d e p o s i t  c o v e r in g  the  r e v e g e ­

ta ted  a rea  ex cep t for  an amount th a t  would b e j i e c e s s a r y  t o  h i r e  a t h ir d  

p ar ty  to  r e e s t a b l i s h  r e v e g e t a t i o n ;

(3) i f  the  p e rm it t e e  s u c c e s s f u l l y  com p le te s  a l l  o f  the  s u r ­

f a c e  c o a l  m in ing  and r e c lam a t io n  a c t i v i t i e s  r e q u ir e d  by t h i s  ch ap ter  and 

the terms o f  the p e rm it ,  the  comm iss ioner  s h a l l  r e l e a s e  the r em a in ing  

p o r t io n  o f  the bond a f t e r  e x p i r a t i o n  o f  the p e r io d  o f  time o f  the p e r ­

m i t t e e ' s  r e s p o n s i b i l i t y  under the performance s tand ard s  e s t a b l i s h e d  by 

r e g u l a t i o n  under AS 41.45 .210; however , a bond or d e p o s i t  may no t be 

f u l l y  r e le a s e d  u n t i l  a l l  r e c lam a t io n  requ irem ents  are  f u l l y  met.

(d) The com m iss ioner  may no t r e l e a s e  a l l  or  p a r t  o f  a  bond or d e ­

p o s i t  under ( c ) ( 2 ) o f  t h i s  s e c t i o n  i f

( 1 ) th e  perm it a rea  or p ar t  o f  a p erm it a rea  covered  by the 

bond or d e p o s i t  i s  i n  v i o l a t i o n  o f  the performance s tandard s  e s t a b l i s h e d  

by r e g u l a t i o n  under AS 41 .45 .210; or

( 2 ) a s i l t  dam i s  to  be r e t a in e d  as a permanent water  im­

poundment under the performance s tand ard s  e s t a b l i s h e d  by r e g u l a t i o n  un ­

der AS 41.45.210 and th e  p e rm it t e e  has n o t ,  i n  the  d e te rm in a t io n  o f  the 

com m iss ioner , made adequate  p r o v i s i o n s  f o r  the sound fu tu r e  m aintenance 

o f  the s i l t  dam.

(e) I f  the comm iss ioner  d is a p p ro v e s  a r e q u e s t  f i l e c  under (a) o f  
t h i s  s e c t i o n ,  the comm iss ioner  s h a l l  n o t i f y  the p e rm it te e  o f  the d e c i 3 io|i
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i n  w r i t i n g .  The  n o t i c e  must in c lu d e  the  r e a son s  f o r  the  d i s a p p r o v a l ,  a 

d e s c r ip t i o n  o f  the a c t i o n s  n e c e s s a r y  to  s e cu re  the  r e l e a s e ,  and n o t l f i -  

c a t i o n  o f  the p e r m i t t e e 's  r i g h t  to  a h e a r in g  under (g) o f  t h i s  s e c t i o n .

(f)  I f  a r equ e s t  i s  f i l e d  w ith  the com m iss ioner  under (a) o f  t h i s  

s e c t i o n ,  the  com m iss ioner  s h a l l  n o t i f y  th e  a p p r o p r ia t e  m u n i c i p a l i t y ,  i f  

any , a t  l e a s t  30 days b e fo re  the  r e l e a s e  o f  a l l  or p a r t  o f  th e  bond or 

d e p o s i t .

(g) A p erson  w ith  a v a l i d  l e g a l  i n t e r e s t  th a t  m ight be a d v e r s e l y  

a f f e c t e d  by r e l e a s e  o f  a bond or d e p o s i t  under t h i s  s e c t i o n  or a  f e d e r ­

a l ,  s t a t e ,  or m un ic ip a l  agency wh ich  has j u r i s d i c t i o n  over  an e n v i r o n ­

m en ta l ,  s o c i a l ,  or econom ic impact i n v o lv e d  i n  the p e r m i t t e e 's  o p e r a t io n  

or which has a u t h o r i t y  to  d eve lop  and e n f o r c e  en v ir onm en ta l  s tand ard s  

w ith  r e sp e c t  to  the p e r m i t t e e 's  o p e r a t io n ,  may, w i t h in  30 days a f t e r  the 

l a s t  p u b l i c a t i o n  o f  n o t i c e  r equ ir ed  by (a) o f  t h i s  s e c t i o n ,  f i l e  w r i t t e n  

o b j e c t i o n s  to  the r eque s t  w ith  the com m iss ioner , and may r eq u e s t  a h e a r ­

i n g .  A p e rm it te e  whose r eque s t  for  r e l e a s e  o f  a l l  or  p a r t  o f  a bond or 

d e p o s i t  i s  d is app roved  may r equ e s t  a h e a r in g  w i t h in  30 days a f t e r  r e ­

c e i p t  o f  w r i t t e n  n o t i f i c a t i o n  o f  the d i s a p p r o v a l  under (e) o f  t h i s  s e c ­

t i o n .  I f  a h e a r in g  i s  r equ e s ted ,  the  com m iss ioner  s h a l l  in form  the i n ­

t e r e s t e d  p a r t i e s  o f  the  time and p la c e  o f  the h e a r in g  and s h a l l  h o ld  the 

h e a r in g  w i t h in  30 days a f t e r  the r eq u e s t  f o r  th e  h e a r in g .  The commis­

s io n e r  s h a l l  p u b l i s h  the d a te ,  t im e , and l o c a t i o n  o f  the h e a r in g  i n  a 

newspaper o f  g e n e r a l  c i r c u l a t i o n  i n  the l o c a l i t y  f o r  two c o n s e c u t iv e  

w eeks . The comm issioner s h a l l  conduct the p u b l i c  h e a r in g  and any app ea l 

a c c o rd in g  to  the  A dm in is t r a t iv e  Procedure Act (AS 44.62) excep t as p r o ­

v id ed  by r e g u la t i o n s  adopted under t h i s  c h a p te r .

S e c .  41 .45.180. APPLICATION APPROVAL OR DENIAL. (a) W ith in  120 

days a f t e r  r e c e i p t  o f  a complete a p p l i c a t i o n  f o r  a p erm it or f o r  r e v i ­

s i o n  or renewa l o f  a p erm it , the  comm iss ioner  s h a l l  g r a n t ,  c o n d i t i o n ,
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m od ify , or deny the  a p p l i c a t i o n  and n o t i f y  the a p p l i c a n t  i n  w r i t i n g  o f  

the c om m is s io n e r 's  a c t i o n .  The a p p l i c a n t  has the burden o f  e s t a b l i s h i n g  

th a t  the  a p p l i c a t i o n  com p lie s  w ith  the  requ irem ents  o f  t h i s  ch ap ter  and 

the r e g u l a t i o n s  adop ted  under i t .  W ith in  10 days a f t e r  app rov ing  an 

a p p l i c a t i o n ,  th e  com m iss ioner  s h a l l  r e co rd  i n  th e  r e c o r d in g  d i s t r i c t  i n  

which the perm it a rea  i s  l o c a t e d  n o t i c e  th a t  a perm it has  been i s s u e d .  

The n o t i c e  must d e s c r ib e  the  l o c a t i o n  o f  th e  perm it a r e a  and s t a t e  where 

a copy o f  the perm it may be o b t a in e d .

(b) I f  the  comm iss ioner  r e q u e s t s  m o d i f i c a t i o n  o f  an a p p l i c a t i o n ,  

the comm issioner s h a l l  s t a t e  i n  w r i t i n g  wh ich  p a r t s  need m o d i f i c a t i o n  

and i n  what manner, and wh ich  p a r t s  o f  the  a p p l i c a t i o n  meet a p p r o v a l .  

The a p p l i c a n t  w i l l  th en  need o n ly  to  c o r r e c t  th e  d e f i c i e n t  p o r t io n  and 

resubm it the  a p p l i c a t i o n .  However, the  com m iss ioner  may a t  any time 

r e q u ir e  a d d i t i o n a l  in fo rm a t io n  from the  a p p l i c a n t  i f  the requ irement i s  

based  on good cau se  and on a w r i t t e n  f in d in g  th a t  th e  a d d i t i o n a l  i n f o r ­

m at ion  i s  n e c e s s a r y  f o r  th e  com m iss ioner  t o  determ ine whether the p ro ­

posed o p e r a t io n  w i l l  meet the requ irem ents  o f  t h i s  ch ap ter  and the 

r e g u l a t i o n s  adopted  under i t .  A fte r  r e c e i p t  o f  the  in fo rm a t io n  

r equ e s ted ,  th e  comm iss ioner  has  60 days t o  approve , c o n d i t i o n ,  or  deny 

the perm it as d e s c r ib e d  i n  (a) o f  t h i s  s e c t i o n .

(c) The com m iss ioner  may not approve an a p p l i c a t i o n  for  a perm it 

or f o r  r e v i s i o n  o f  a p erm it u n l e s s  the  a p p l i c a t i o n  dem onstra tes  and the 

comm issioner f i n d s ,  i n  w r i t i n g  and on the  b a s i s  o f  in fo rm a t io n  in c lu d e d  

in  the  a p p l i c a t i o n  or in fo rm a t io n  th a t  i s  o th e rw is e  a v a i l a b l e  to  the 

comm issioner and th a t  the com m iss ioner  documents i n  the app rova l and 

makes a v a i l a b l e  to  the a p p l i c a n t ,  t h a t

(1 ) the a p p l i c a t i o n  i s  a c c u r a t e  and com plete  and th a t  i t  com­

p l i e s  w ith  the requ irem ents  o f  t h i s  ch ap te r  and r e g u l a t i o n s  adopted un ­
der t h i s  ch a p te r ;
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(2 ) the a p p l i c a n t  has demonstrated  th a t  r e c l am a t io n  as r e ­

qu ir ed  by t h i s  ch ap te r  and r e g u l a t i o n s  adop ted  under i t  can  be accom­

p l i s h e d  under the r e c l am a t io n  p la n  c o n ta in ed  i n  th e  a p p l i c a t i o n ;

( 3 ) an a s se ssm en t o f  the p rob ab le  cum u la t iv e  impact o f  a l l  

a n t i c i p a t e d  s u r f a c e  c o a l  m in ing  i n  th e  a r e a  on the h y d r o l o g i c  b a la n c e  

has been made by th e  com m iss ioner , and th a t  the proposed  o p e r a t io n  has 

been d e s ign ed  to  p rev en t  m a t e r i a l  damage t o  the h y d r o l c g i c  b a la n c e  o u t ­

s id e  the  perm it a r e a ;

(4 ) the  a r e a  proposed  to  be mined i s  n o t  in c lu d e d  w i t h in  an

area  th a t

(A) i s  d e s ig n a te d  as u n s u i t a b l e  f o r  s u r f a c e  c o a l  m in ing 

under AS 41 .45.260; or

(B) i s  b e in g  c o n s id e r ed  by the com m iss ioner  f o r  d e s ig n a ­

t i o n  i n  an a d m in i s t r a t i v e  p ro ceed in g  commenced under AS 41 .45.260, 

u n l e s s  th e  a p p l i c a n t  dem onstra tes  th a t  b e fo r e  Janu a ry  1, 1977, the 

a p p l i c a n t  made s u b s t a n t i a l  l e g a l  and f i n a n c i a l  commitments in  r e l a ­

t i o n  to  th e  p roposed  o p e r a t io n  f o r  wh ich  the  a p p l i c a n t  i s  a p p ly in g  

fo r  a p e rm it ;

(5) the proposed  su r f a c e  c o a l  m in ing o p e r a t io n  w i l l  not

(A) i n t e r r r u p t ,  d i s c o n t in u e ,  or p r e c lu d e  farm ing on an 

a l l u v i a l  v a l l e y  w h ich  i s  i r r i g a t e d  or  n a t u r a l l y  s u b i r r i g a t e d ,  ex ­

c lu d in g  undeve loped  range land  th a t  i s  no t s i g n i f i c a n t  to  farm ing 

on the a l l u v i a l  v a l l e y  f l o o r  and land  on which  the farm ing th a t  

w i l l  be in t e r r u p t e d ,  d i s c o n t in u e d ,  or p re c lu d ed  i s  so  sm a l l  as to  

have n e g l i g i b l e  impact on the fa rm 's  t o t a l  a g r i c u l t u r a l  p r o d u c t io n ;  

or

(B) m a t e r i a l l y  damage the q u a n t i t y  or  q u a l i t y  o f  w ater  

i n  s u r f a c e  or underground water systems which su pp ly  an a l l u v i a l  
v a l l e y  f l o o r ;  and
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( 6 ) i f  th e  ownersh ip  o f  th e  c o a l  i n  the  perm it a r e a  has been

severed  from th e  p r i v a t e  su r f a c e  e s t a t e ,  th e  a p p l i c a n t  h a s  subm itted  to  

the  comm issioner

(A) th e  w r i t t e n  con sen t  o f  the s u r f a c e  owner to  th e  ex­

t r a c t i o n  o f  the  c o a l  by su r f a c e  m in ing  methods}

(B) a  conveyance th a t  e x p r e s s ly  g r an ts  or r e s e r v e s  the 

r ig h t  to  e x t r a c t  the c o a l  by s u r f a c e  m in ing  m ethod s ; or

(C) a  d e te rm in a t io n  o f  a c o u r t  th a t  the  a p p l i c a n t  i s  

a u th o r iz e d  to  e x t r a c t  c o a l  by s u r f a c e  m in ing methods i n  the perm it 

a r e a ;  however , n o th in g  i n  t h i s  ch ap ter  may be c on s tru ed  to  au thor ize  

the  com m iss ioner  t o  a d ju d i c a t e  p rop er ty  r i g h t s  d i s p u t e s .

(d) The p r o v i s i o n s  o f  ( c ) (5 )  o f  t h i s  s e c t i o n  do no t ap p ly  to  a 

s u r f a c e  c o a l  m in ing  o p e r a t io n  w h ich , i n  th e  1 2 -month p e r io d  p reced ing  

August 3, 1977, produced c o a l  i n  commercia l q u a n t i t i e s  and was lo c a t e d  

w i t h in  or a d ja c e n t  t o  an a l l u v i a l  v a l l e y  f l o o r .

(e) An a p p l i c a n t  s h a l l  f i l e  w ith  an a p p l i c a t i o n  a l i s t  o f  a l l  

c i t e d  v i o l a t i o n s  o f  t h i s  ch ap ter  and a l l  c i t e d  v i o l a t i o n s  o f  a law , 

r u l e ,  or r e g u l a t i o n  o f  the  U n it ed  S t a t e s ,  the  s t a t e ,  or a department or 

agency o f  the  U n it e d  S t a t e s  p e r t a in in g  to  a i r  or w ater  env ironm enta l 

p r o t e c t i o n  r e c e iv e d  by the a p p l i c a n t  i n  c o n n e c t io n  w ith  a su r f a c e  c o a l  

m in ing o p e r a t io n  w i t h in  th e  U n it e d  S t a t e s  dur ing  the t h r e e -y e a r  p e r io d  

b e fo r e  the date  o f  f i l i n g  the a p p l i c a t i o n .  The l i s t  must i n d i c a t e  the 

f i n a l  r e s o l u t i o n ,  i f  any , o f  the v i o l a t i o n s .  I f  the  l i s t  or  o th er  i n ­

form at ion  a v a i l a b l e  t o  the comm issioner i n d i c a t e s  th a t  a s u r f a c e  c o a l  

m in ing o p e r a t io n  ovmed or c o n t r o l l e d  by the  a p p l i c a n t  i s  c u r r e n t ly  i n  

v i o l a t i o n  o f  t h i s  ch ap ter  or o f  a law , r u l e ,  or r e g u l a t i o n  d e sc r ib ed  in  

t h i s  s u b s e c t i o n ,  the  comm issioner may no t approve the a p p l i c a t i o n  u n t i l  

th e  a p p l i c a n t  subm its p ro o f  th a t

( 1 ) the  v i o l a t i o n  has been c o r r e c te d  or i s  b e in g  c o r r e c te d  to
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the s a t i s f a c t i o n  o f  the  com m iss ioner  or 

agency r e s p o n s ib l e  f o r  th e  enforcement o f  the  law , r u l e ,  or  r e g u l a t i o n  

i f  the  v i o l a t i o n  i s  no t o f  t h i s  ch a p te r ;  or

( 2 ) the  a p p l i c a n t  i s  i n v o lv e d  i n  an a d m in i s t r a t iv e  or j u d i c i a l  

p ro ceed in g  to  determ ine whether the a p p l i c a n t  has  committed the v i o l a ­

t i o n .

(f )  The comm issioner may n o t  approve an a p p l i c a t i o n  under t h i s  

s e c t i o n  i f  the  comm issioner f i n d s ,  a f t e r  p r o v id in g  the a p p l i c a n t  w it h  an 

o p p o r tu n ity  for  a  h e a r in g  i n  a c cordance  w ith  the procedures  e s t a b l i s h e d  

in  AS 41.45.150, th a t  the a p p l i c a n t ,  or the op era to r  s p e c i f i e d  i n  the 

a p p l i c a t i o n ,  c o n t r o l s  or has  c o n t r o l l e d  m in ing o p e r a t io n s  w it h  a 

demonstrated p a t t e rn  o f  w i l f u l  v i o l a t i o n s  o f  t h i s  ch ap ter  o f  such na tu re  

and d u r a t io n  and w it h  such r e s u l t i n g  i r r e p a r a b l e  damage to  th e  e n v i r o n ­

ment as to  i n d i c a t e  an i n t e n t  no t to  comply w ith  t h i s  ch a p te r .

S e c .  41 .45.190. REV IS ION  AND TRANSFER OF PERMIT. (a) During the 

term o f  a p erm it ,  the  p e rm it te e  may submit to  the comm issioner an a p p l i ­

c a t i o n  for  r e v i s i o n  o f  the  p e rm it ,  w ith  n e c e s s a r y  r e v i s i o n s  t o  th e  p e r ­

m i t t e e ' s  r e c lam a t io n  p l a n .

(b) The comm issioner may no t  approve an a p p l i c a t i o n  fo r  r e v i s i o n  

o f  a perm it u n le s s  the comm iss ioner  f in d s  th a t  r e c lam a t io n  r e q u ir e d  by 

t h i s  chap ter  and the r e g u la t i o n s  adopted under i t  can be a ccom p lish ed  

under the n e c e s s a r y  r e v i s i o n s  to  the r e c lam a t io n  p la n .  The comm iss ioner  

s h a l l  e s t a b l i s h  g u id e l i n e s  f o r  d e te rm in in in g  the ex ten t  o f  r e v i s i o n  f o r  

wh ich  a l l  perm it a p p l i c a t i o n  requ irem ents  and p ro cedu re s , i n c lu d in g  

n o t i c e  and h e a r in g ,  s h a l l  a p p ly .  A r e v i s i o n  w h ich , i n  the com m iss ioner  

d e te rm in a t io n ,  r e q u ir e s  s i g n i f i c a n t  r e v i s i o n s  to  the a p p l i c a n t ' s  r e c lam a -  

t i o n  p la n  must, a t  a minimum, be s u b j e c t  to  a n o t i c e  and h e a r in g  r e q u ir e  

ment.

(c) A p e rm it te e  may n o t  a p p ly  under t h i s  s e c t i o n  fo r  an e x t e n s io n
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o f  the perm it a r e a ,  ex cep t by i n c i d e n t a l  boundary r e v i s i o n .

(d) A p e rm it t e e  may n o t  t r a n s f e r ,  a s s i g n ,  or s e l l  a perm it or th e  

r ig h t s  granted  under a perm it w ith o u t  the w r i t t e n  app rova l o f  the  com­

m is s io n e r .  A s u c c e s s o r  i n  i n t e r e s t  t o  a p e rm it te e  may c on t in u e  the s u r ­

f a c e  c o a l  m in ing  and r e c lam a t io n  o p e r a t io n  o f  th e  p e rm it te e  u n t i l  the

s u c c e s s o r ' s  t r a n s f e r  a p p l i c a t i o n  i s  g ran ted  or den ied  i f  the  s u c c e s s o r
*

(1) a p p l i e s  f o r  a new perm it w i t h in  30 days o f  s u c c e ed in g  to  

th a t  i n t e r e s t ;  and

( 2 ) o b t a in s  th e  same bond coverage  as the p e rm it t e e .

(e) A fter  the  com m iss ioner  i s s u e s  a p erm it , th e  comm issioner 

s h a l l ,  w i t h in  a time l im i t  e s t a b l i s h e d  by r e g u l a t i o n ,  r e v iew  the  perm it 

and may, f o r  good c a u ? e ,  r e q u ir e  r e a s o n a b le  r e v i s i o n s  o f  the perm it 

dur ing  the term o f  the p e rm it .  A r e v i s i o n  under t h i s  s u b s e c t i o n  must be 

based on a w r i t t e n  f in d in g  o f  th e  comm issioner r e l a t i n g  to  the need fo r  

the  r e v i s i o n  and i s  s u b j e c t  to  n o t i c e  and h e a r in g  requ irem ents  e s t a b ­

l i s h e d  by the com m iss ioner  by r e g u l a t i o n .

S e c .  41 .45 .200 . COAL EXPLORATION PERMITS. (a) A person  may c on ­

duct c o a l  e x p lo r a t io n  a c t i v i t i e s  th a t  s u b s t a n t i a l l y  d i s t u r b  the  n a tu r a l  

land  s u r f a c e  o n ly  a c c o r d in g  to  r e g u l a t i o n s  adopted by the  com m iss ioner . 

Before c ondu c t in g  the c o a l  e x p lo r a t io n  a c t i v i t i e s ,  the person  must f i l e  

w ith  the comm iss ioner  a n o t i c e  o f  i n t e n t  to  ex p lo re  th a t  i n c lu d e s  a 

d e s c r ip t i o n  o f  the e x p lo r a t io n  area  and the p e r io d  o f  proposed  e x p lo r a ­

t i o n .

(b) The r e g u l a t i o n s  adopted  by the comm issioner under (a) o f  t h i s  

s e c t i o n  must in c lu d e  p r o v i s i o n s  for  r e c lam a t io n ,  a c c o rd in g  to  the p e r ­

formance s tand ard s  e s t a b l i s h e d  under AS 41.45 .210, o f  la n d  d is tu rb ed  by 

the c o a l  e x p lo r a t io n  a c t i v i t i e s ,  i n c lu d in g  r e c lam a t io n  o f  e x c a v a t io n s ,  

r o a d s ,  and d r i l l  h o l e s ,  and the removal o f  f a c i l i t i e s  and equ ipment.

(e) The com m iss ioner  s h a l l  keep in fo rm a t io n  subm itted  to  the
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com m iss ioner  under t h i s  s e c t i o n  c o n f i d e n t i a l  upon requ e s t  o f  the  p erson  

s u bm it t in g  the in fo rm a t io n  i f  the  in f o rm a t io n  i s  a

( 1 ) trad e  s e c r e t  or  r e l a t e s  to  a trade  s e c r e t ;  or

( 2 ) p r i v i l e g e d  c o m p e t i t iv e  r ig h t  o f  the a p p l i c a n t  for  the

c o a l  e x p lo r a t io n  p e rm it .

(d) A p erson  who condu cts  a c o a l  e x p lo r a t i o n  a c t i v i t y  t h a t  sub ­

s t a n t i a l l y  d is tu r b s  the  n a t u r a l  land  su r f a c e  in  v i o l a t i o n  of  the r e ­

qu irements  o f  t h i 6 s e c t i o n  or r e g u l a t i o n s  adopted  under t h i s  s e c t i o n  i s  

s u b j e c t  to  the p r o v i s i o n s  o f  AS 41 .45 .240 .

(e) A p erson  may n o t  remove more th an  250 ton s  o f  c o a l  under a 

c o a l  e x p lo r a t io n  perm it w it h o u t  the  s p e c i f i c  w r i t t e n  approva l o f  the 

com m iss ioner .

S e c .  41.45 .210. PERFORMANCE STANDARDS. W ith in  120 days a f t e r  the  j 
e f f e c t i v e  date  o f  t h i s  c h a p te r ,  the com m iss ioner  s h a l l  p ropose  r e g u l a ­

t i o n s  c o n s i s t e n t  w it h  the  en v ir onm en ta l  performance s tandard s  o f  the 

Su r fa ce  M in in g  C o n t r o l  and R e c lam a t ion  Act o f  1977 and the  r e g u l a t i o n s  

promulgated  under t h a t  Act for  bo th  s u r f a c e  c o a l  m in ing and r e c lam a t io n  

o p e r a t io n s  and s u r f a c e  e f f e c t s  o f  underground m in ing w ith  a p p r o p r ia t e  

ad ju s tm en ts  to  the s p e c i a l  p h y s i c a l ,  h y d r o l o g i c a l ,  b i o l o g i c a l  and c l im a ­

t i c  c o n d i t i o n s  i n  A la s k a .  A l l  p e rm its  i s s u e d  under t h i s  ch ap te r  s h a l l  

r e q u ir e  th a t  s u r f a c e  c o a l  m in ing  and r e c lam a t io n  o p e r a t io n s  and c o a l  ex ­

p l o r a t i o n  a c t i v i t i e s  must comply w ith  th o s e  env ironm enta l performance 

s t a n d a r d s .

S e c .  41.45 .220. SURFACE EFFECTS OF UNDERGROUND COAL M INING. (a) 

The p r o v i s i o n s  o f  t h i s  ch ap te r  a p p ly  to  th e  su r f a c e  e f f e c t s  o f  under ­

ground c o a l  m in in g . However, the  com m iss ioner  s h a l l  c o n s id e r  th e  i n ­

h e ren t  d i f f e r e n c e  between underground m in ing  and su r f a c e  m in ing  in

ad op t in g  r e g u l a t i o n s  under t h i s  ch ap te r  t h a t  a p p ly  to  underground m in­
i n g .
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(b) I n  order  to  p r o t e c t  the  s t a b i l i t y  o f  the la n d ,  th e  com m iss ion ­

er s h a l l  suspend underground c o a l  m in in g  under m u n i c i p a l i t i e s  or com- 

m un it ie s  and a d ja c e n t  to  i n d u s t r i a l  or commerc ia l b u i l d i n g s ,  major im­

poundments, or permanent s tr eam s , i f  the com m iss ioner  f in d s  imminent 

danger to  in h a b i t a n t s  o f  the m u n i c i p a l i t i e s  or  com m un it ie s .

S e c .  41 .45.230. INSPECTIONS AND MONITORING. (a) The com m iss ioner  

s h a l l  p ro v id e  f o r  an i n s p e c t i o n  o f  a s u r f a c e  c o a l  m in ing and r e c lam a t io n  

o p e r a t io n  to  e v a lu a t e  com p l ian ce  w i t h  t h i s  ch a p te r ,  and , f o r  th a t  pu r ­

p o se ,  an a u th o r iz e d  r e p r e s e n t a t iv e  o f  the  com m iss ioner  may e n te r  the  

s u r f a c e  c o a l  m in ing and r e c lam a t io n  o p e r a t i o n .  Toe  comm iss ioner  s h a l l ,  

to  the ex ten t p o s s i b l e ,  c o o r d in a t e  th e  i n s p e c t i o n  and m on ito r in g  a c t i v i ­

t i e s  w ith  o th er  a g e n c ie s  h a v in g  r e s p o n s i b i l i t i e s  w ith  regard  to  the. o p ­

e r a t i o n .

(b) In  a d m in is t e r in g  and e n f o r c in g  t h i s  c h a p te r ,  or  d e term in in g  

whether a person  i s  i n  v i o l a t i o n  o f  t h i s  ch ap te r

( 1 ) the comm iss ioner  may r e q u ir e  a p e rm it t e e  to

(A) e s t a b l i s h  a p p r o p r ia t e  r e co rd s  and m a in ta in  them in

the s t a t e j

(B ' make month ly  r e p o r t s  t o  the  com m iss ioner ;

(C) i n s t a l l ,  u s e ,  and m a in t a in  n e c e s s a r y  m on ito r in g  

equipment or m ethods ;

(D) e v a lu a t e  r e s u l t s  i n  a c cord an ce  w ith  the  methods, a t  

the l o c a t i o n s  and i n t e r v a l s ,  and in  the manner the com m iss ioner  

p r e s c r ib e s ;  and

(E) p r o v id e  o th er  in f o rm a t io n  r e l a t i n g  to  the  p e rm it ­

t e e ' s  o p e r a t io n s  as the  com m iss ioner  c o n s id e r s  r e a so n a b le  and n e ­

c e s s a r y ;

( 2 ) for  a s u r f a c e  c o a l  m in ing  and r e c lam a t io n  o p e r a t io n  th a t  
removes or d is tu rb s  s t r a t a  th a t  s e r v e  as a q u i f e r s  wh ich  s i g n i f i c a n t l y
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in s u r e  the h y d r o l o g ic  b a la n c e  o f  w ater  u se  e i t h e r  on or o f f  the s i t e  o f  

the o p e r a t io n ,  the  comm issioner may s p e c i f y

(A) m on ito r in g  s i t e s  f o r  th e  use  o f  equipment and meth­

ods under (1 )(C ) o f  t h i s  s u b s e c t i o n  t o  record

( i )  the  q u a n t i t y  and q u a l i t y  o f  s u r f a c e  d r a in c 'e  

above and be low  the  s i t e  o f  the o p e r a t io n  as w e l l  as i n  the  

area p o t e n t i a l l y  a f f e c t e d  by the o p e r a t io n ;

( i i )  l e v e l ,  amount, and samples o f  ground water and 

a q u if e r s  th a t  are  p o t e n t i a l l y  a f f e c t e d  by the o p e r a t i o n ,  and 

ground water and a q u if e r s  th a t  are  d i r e c t l y  be low  the deepest

c o a l  seam to  be mined under the  o p e r a t i o n ;  and

( i i i )  p r e c i p i t a t i o n  a t  the  s i t e  o f  the o p e r a t io n ;  and

(B) the  r e co rd s  o f  w e l l  l o g s  and b o r eh o le  in fo rm a t io n  

th a t  a p e rm it te e  must m a in t a in ;

(3) the a u th o r iz e d  r e p r e s e n t a t iv e s  o f  the com m iss ioner , w i t h ­

out advance n o t i c e  and upon p r e s e n t a t i o n  o f  a p p r o p r ia t e  c r e d e n t i a l s ,  may

en ter  an o p e r a t io n  or prem ises  i n  w h ich  r e co rd s  r eq u ir ed  to  be main ­

t a in e d  under t h i s  s e c t i o n  are  l o c a t e d  and may a t  r e a s o n a b le  t im e s ,  and 

w ith o u t  d e la y ,  have a c c e s s  to  and copy  the r e co rd s  and in s p e c t  m on ito r ­

in g  equipment or an o p e ra t in g  method r eq u ir e d  under t h i s  ch a p te r .

(c) I n s p e c t i o n  by the com m iss ioner  under (b )(3 ) o f  t h i s  s e c t i o n

must

(1 ) o ccur  on an i r r e g u la r  b a s i s  a v e r a g in g  no t l e s s  than one 

p a r t i a l  i n s p e c t i o n  per month and one com p le te  in s p e c t i o n  per c a lend a r  

q u a r t e r ; and

( 2 ) o ccur  w ith ou t  p r i o r  n o t i c e  t o  the p e rm it te e  or the p e r ­

m i t t e e ' s  a g e n t s ,  except as p ro v id ed  i n  (e) o f  t h i s  s e c t i o n .

(d) A fte r  condu c t in g  an i n s p e c t i o n  under (b )(3 ) o f  t h i s  s e c t i o n ,  
an in s p e c t o r  s h a l l  f i l e  w ith  the com m iss ioner , and the  comm issioner
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s h a l l  m a in t a in ,  an i n s p e c t i o n  r e p o r t  adequate  to  a s s i s t  the comm issioner 

i n  e n f o r c in g  the requ irem ents  o f  t h i a  ch ap ter  and c a r r y in g  ou t  the terms 

and purposes o f  t h i s  ch ap te r .

(e) A r e p r e s e n t a t iv e  o f  the p e rm it t e e  who i s  a t  the  s i t e  o f  the 

o p e r a t io n  a t  the time an i n s p e c t i o n  under (b ) (3 ) o f  t h i s  s e c t i o n  b eg in s  

may accompany the in s p e c t o r  dur ing  the i n s p e c t i o n .  The in s p e c t o r  s h a l l  

n o t i f y  the r e p r e s e n t a t iv e  o f  the p e rm it te e  o f  the p e r m i t t e e 's  r i g h t  

under t h i s  s u b s e c t i o n  b e fo r e  b e g in n in g  the  i n s p e c t i o n .

(f )  A p e rm it te e  s h a l l  c o n s p i c u o u s ly  m a in ta in  a t  the  en tran ce s  to  

the o p e r a t io n  a c l e a r l y  v i s i b l e  s ig n  th a t  s t a t e s  the name, b u s in e s s  ad ­

d r e s s ,  and phone number o f  the  p e rm it te e  and the perm it number o f  th e  

o p e r a t io n .

(g) An in s p e c t o r ,  upon d e t e c t i o n  o f  a v i o l a t i o n  o f  t h i s  ch ap te r ,  

s h a l l  im m ed ia te ly  r e p o r t  the v i o l a t i o n  to  the op era to r  and to  the com­

m is s io n e r  in  w r i t i n g .

(h) A p erson  who i s  or may be a d v e r s e ly  a f f e c t e d  by a su r f a c e  c o a l  

m in ing o p e r a t io n  may n o t i f y  the com m iss ioner , i n  w r i t i n g ,  o f  a v i o l a t i o n  

o f  t h i s  ch ap ter  wh ich  the person  has r e a son  to  b e l i e v e  e x i s t s  a t  the 

s i t e  o f  the su r fa c e  c o a l  m in ing o p e r a t i o n .  The comm issioner s h a l l ,  by 

r e g u l a t i o n ,  e s t a b l i s h  procedures fo r  r e v iew  o f  a r e f u s a l  by a r e p r e s e n ­

t a t i v e  o f  the comm issioner to  i s s u e  a n o t i c e  o f  v i o l a t i o n  or c e s s a t i o n  

order  w ith  r e sp e c t  to  the a l l e g e d  v i o l a t i o n .  The comm issioner s h a l l  

f u r n is h  a person  r e q u e s t in g  the r e v iew  w ith  a w r i t t e n  s ta tem ent o f  the  

com m is s io n e r 's  f in d in g s  and rea son s  f o r  the f i n d i n g s .

( i )  The comm issioner s h a l l ,  by r e g u l a t i o n ,  e s t a b l i s h  procedures to  

ensure th a t  adequate  and complete i n s p e c t i o n s  are made under t h i s  s e c ­

t i o n .  Any person  who i s  or may be a d v e r s e ly  a f f e c t e d  by a su r f a c e  c o a l  
m in ing  o p e r a t io n  may n o t i f y  the comm iss ioner  o f  a f a i l u r e  to  make an 
adequate  or complete  in s p e c t i o n  under t h i s  s e c t i o n .  I f  the  comm issioner
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m

r e c e i v e s  n o t i f i c a t i o n  from a p erson  under t h i s  s u b s e c t i o n ,  the commis­

s i o n e r  s h a l l  i n v e s t i g a t e  th e  i n s p e c t i o n  and s h a l l  f u r n is h  the person  

w it h  a w r i t t e n  d e te rm in a t io n  and the  r e a son s  f o r  the  d e te rm in a t io n .

S e c .  41.45 .240. ENFORCEMENT. (a) I f ,  on the b a s i s  o f  an in s p e c ­

t i o n  under AS 41.45 .230, the  com m iss ioner  d e term ines  th a t  a p erson  or a 

p e r s o n 's  o p e r a t io n  i s  i n  v i o l a t i o n  o f  t h i s  ch ap te r  or a term o f  a perm it 

and t h a t  th e  v i o l a t i o n  c r e a t e s  an imminent danger to  the  h e a l t h  or s a f e ­

ty  o f  the p u b l i c  or i s  c a u s in g  or can r e a s o n a b ly  be expected  to  cause  

s i g n i f i c a n t ,  imminent, env ironm enta l harm t o  la n d ,  a i r ,  or  w ater  r e ­

s o u r c e s ,  the  comm iss ioner  s h a l l  im m ed ia te ly  i s s u e  a n o t i c e  o f  v i o l a t i o n  

and o rder  a c e s s a t i o n  o f  th e  p e r s o n 's  s u r f a c e  c o a l  m in ing  o p e r a t io n  or 

the  p o r t io n  o f  the o p e r a t io n  r e l a t i n g  to  th e  v i o l a t i o n .  The c e s s a t i o n  

o rd er  remains i n  e f f e c t  u n t i l  the com m iss ioner  determ ines  th a t  the  v i o ­

l a t i o n  has been ab a ted ,  or u n t i l  m o d if ie d ,  v a c a t e d ,  or  term inated  under

(d) or  (h) o f  t h i s  s e c t i o n .  I f  the  com m iss ioner  f in d s  th a t  the ordered 

c e s s a t i o n  o f  the o p e r a t io n ,  or a p o r t io n  o f  the o p e r a t io n ,  w i l l  not com­

p l e t e l y  ab a te  the  imminent danger to  th e  h e a l t h  or s a f e t y  o f  the p u b l i c  

or the s i g n i f i c a n t ,  imminent env ironm en ta l  harm to  la n d ,  a i r ,  or water 

r e s o u r c e s ,  the  com m iss ioner  s h a l l ,  i n  a d d i t i o n  to  the c e s s a t i o n  o rd er , 

impose a f f i r m a t i v e  o b l i g a t i o n s  on the o p e ra t o r  to  take  the s te p s  the 

com m iss ioner  c o n s id e r s  n e c e s s a r y  to  ab a te  the  imminent danger or s i g n i ­

f i c a n t  en v ir onm en ta l  harm.

( b )  I f ,  on t h e  b a s i s  o f  an in s p e c t i on ,  t h e  commissioner de t e rmines  
t h a t  a p e r s on  or a p e r s on ' s  o p e r a t i on  i s  in v i o l a t i o n  o f  t h i s  c h a p t e r  or 
a term o f  a p e rmit  and t h a t  t h e  v i o l a t i o n  do e s  not c r e a t e  an imminent 
danger  t o  t h e  h e a l t h  or s a f e t y  o f  t h e  p u b l i c  and i s  not caus ing  and can­
not r e a s ona b ly  b e  e x p e c t e d  t o  c au s e  s i g n i f i c a n t ,  imminent, environmental 
harm to  land, a i r ,  or wat e r  r e s o u r c e s ,  t h e  commissioner s h a l l  i s s u e  a 
n o t i c e  o f  v i o l a t i o n  t o  t h e  p e r m i t t e e  s e t t i n g  a r e a s o n a b l e  t ime ,  which
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may not exceed 90 days from the d a te  the n o t i c e  i s  i s s u e d ,  f o r  the 

abatement o f  the v i o l a t i o n .  However, the  com m iss ioner  may, f o r  good 

c a u s e ,  extend the t im e f o r  the abatement o f  the  v i o l a t i o n .  I f ,  a t  the 

end o f  the  time a l low e d  f o r  abatement o f  th e  v i o l a t i o n ,  th e  comm iss ioner  

f i n d s ,  i n  w r i t i n g ,  th a t  the  v i o l a t i o n  has not been ab a t e d ,  the commis­

s io n e r  s h a l l  order  a c e s s a t i o n  o f  th e  p e r s o n 's  s u r f a c e  c o a l  m in ing o p e r ­

a t i o n  or the p o r t io n  o f  the  o p e r a t io n  r e l a t i n g  to  the  v i o l a t i o n .  The 

c e s s a t i o n  order remains i n  e f f e c t  u n t i l  th e  comm issioner determ ines th a t  

the v i o l a t i o n  has been abated  or u n t i l  i t  i s  m od if ie d ,  v a c a t e d ,  or t e r ­

m inated under (d) or (h) o f  t h i s  s e c t i o n .  The comm issioner s h a l l  d e t e r ­

mine the s te p s  n e c e s s a r y  to  ab ate  the  v i o l a t i o n  i n  the most e x p e d it io u s  

manner p o s s i b l e  and s h a l l  in c lu d e  the n e c e s s a r y  measures i n  the  c e s s a ­

t i o n  order  i s s u e d  under t h i s  s e c t i o n .

(c) A p erson  who i s  or may be a d v e r s e ly  a f f e c t e d  by a n o t i c e  o f  

v i o l a t i o n  or c e s s a t i o n  order  i s s u e d  under (a) or (b) o f  t h i s  s e c t i o n ,  or 

by a m o d i f i c a t i o n ,  v a c a t i o n ,  or t e rm in a t io n  o f  the n o t i c e  or o rd e r ,  may 

app ly  to  the comm issioner for  r e v iew  o f  the n o t i c e  or order w i t h in  60 

days a f t e r  r e c e ip t  o f  the n o t i c e  or order  by the op era to r  or p erm ittee  

or w i t h in  60 days a f t e r  the  m o d i f i c a t i o n ,  v a c a t i o n ,  or t e rm in a t io n  o f  

the n o t i c e  or o rd e r .  On r e c e ip t  o f  the a p p l i c a t i o n ,  the comm iss ioner  

s h a l l  p ro v id e  fo r  an i n v e s t i g a t i o n  and an i n v e s t i g a t i o n  r e p o r t ,  as the  

comm issioner c o n s id e r s  a p p r o p r ia t e .  At the  r equ e s t  o f  the a p p l i c a n t  or 

another  person  who i s  or may be a d v e r s e ly  a f f e c t e d ,  the comm issioner 

s h a l l  p ro v id e  for  a p u b l i c  h e a r in g  to  en ab le  the  a p p l i c a n t  to  p re sen t  

in fo rm a t io n  r e l a t i n g  to  the n o t i c e  or  order or the m o d i f i c a t i o n ,  v a c a ­

t i o n ,  or t e rm in a t io n  o f  the n o t i c e  or  o rd e r .  The f i l i n g  o f  an a p p l i c a ­

t i o n  for  r e v iew  under t h i s  s u b s e c t i o n  may not o p e ra t e  as a s t a y  o f  the 

order or n o t i c e .  The comm issioner s h a l l  g iv e  the a p p l i c a n t  and o ther  

in t e r e s t e d  person s  w r i t t e n  n o t i c e  o f  the t im e and p la c e  o f  the h e a r in g
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a t  l e a s t  f i v e  days b e fo r e  the h e a r in g .  The A dm in is t r a t iv e  Procedure Act 

(AS 44.62) a p p l i e s  to  a  h e a r in g  under t h i s  s u b s e c t i o n  excep t as p rov id ed  

by r e g u la t i o n s  adopted under t h i s  c h ap te r .

(d) A fter  any r e v iew  under (c) o f  t h i s  s e c t i o n ,  the comm issioner 

s h a l l  i s s u e  a w r i t t e n  d e c i s i o n  th a t  i n c lu d e s  f in d in g s  o f  f a c t  and an 

order  v a c a t in g ,  a f f i rm in g ,  m od ify in g , or t e rm in a t in g  th e  n o t i c e  or o r ­

d e r .  I f  the  a p p l i c a t i o n  f o r  r e v iew  under (c) o f  t h i s  s e c t i o n  r e l a t e s  to  

a c e s s a t i o n  order  i s s u e d  under (a) or  (b) o f  t h i s  s e c t i o n ,  the commis­

s io n e r  s h a l l  i s s u e  the w r i t t e n  d e c i s i o n  w i t h in  30 days a f t e r  r e c e ip t  o f  

the a p p l i c a t i o n  fo r  r e v iew  u n le s s  the com m iss ioner  g ran ts  a r equ e s t  fo r  

temporary r e l i e f  under (e) o f  t h i s  s e c t i o n .

(e) An a p p l i c a n t  f o r  r e v iew  under (c) o f  t h i s  s e c t i o n  may f i l e

w ith  the com m iss ioner  a w r i t t e n  r equ e s t  for  temporary r e l i e f  from a no ­

t i c e  or order  i s s u e d  under (a) or (b) o f  t h i s  s e c t i o n  b e fo r e  com p le t io n  

o f  the r e v iew  o f  the n o t i c e  or o rd e r .  The w r i t t e n  r eq u e s t  must in c lu d e  

a d e t a i l e d  s ta tem ent o f  the reason s  i n  support o f  the .request. The com­

m is s io n e r  s h a l l  e x p e d i t i o u s l y  i s s u e  an order  g r a n t in g  or deny ing the 

temporary r e l i e f .  I f  the a p p l i c a n t  r e q u e s t s  temporary r e l i e f  from a 

c e s s a t i o n  o rder  i s s u e d  under (a) or (b) o f  t h i s  s e c t i o n ,  the com m iss ion ­

er s h a l l  i s s u e  an order  g r a n t in g  or deny ing  the temporary r e l i e f  w i t h in

10 days a f t e r  the comm issioner r e c e i v e s  the w r i t t e n  r e q u e s t .  The com­

m is s io n e r  may gran t  the  temporary r e l i e f  under t h i s  s u b s e c t i o n  o n ly

( 1 ) a f t e r  the  comm issioner h o ld s  a h e a r in g  in  the  l o c a l i t y  o f  

the perm it a rea  on the  r equ e s t  f o r  tem po i^ry  r e l i e f  i n  wh ich  the p a r t i e s  

have an o p p o r tu n ity  to  be he"”" ! ;

( 2 ) i f  the a p p l i  .t shows th a t  th e re  i s  s u b s t a n t i a l  l i k e l i ­

hood th a t  the f in d in g s  o f  • comm issioner under (d) o f  t h i s  s e c t i o n  

w i l l  be f a v o r a b le  to  th e  a p p l i c a n t 5 and

(3) i f  the  temporary r e l i e f  w i l l  n o t a d v e r s e ly  a f f e c t  the
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1 h e a l t h  or s a f e t y  o f  the p u b l i c  or  cau se  s i g n i f i c a n t ,  imm inent, e n v ir o n ­

mental harm to  la n d ,  a i r ,  or w ater r e s o u r c e s .

(f) I f ,  on the b a s i s  o f  an i n s p e c t i o n ,  th e  comm issioner has r e a son  

to  b e l i e v e  th a t  a p a t t e r n  o f  v i o l a t i o n s  o f  t h i s  ch ap ter  or o f  a term o f  

a perm it e x i s t s  or has e x i s t e d ,  and i f  the  com m iss ioner  f in d s  th a t  the 

v i o l a t i o n s  a re  cau sed  by the unwarranted f a i l u r e  o f  the  p erm ittee  to  

comply w ith  the requ irem ents  or  th a t  the v i o l a t i o n s  were w i l f u l l y  caused  

by the p e rm it t e e ,  th e  comm iss ioner  s h a l l  i s s u e  a n o t i c e  o f  v i o l a t i o n  and 

an o rder  to  the p e rm it t e e  t o ,  w i t h in  a  s p e c i f i e d  t im e p e r io d ,  show cause 

why the perm it sh ou ld  no t  be suspended or  r evok ed . The order to  show 

cau se  must in c lu d e  n o t i c e  to  the p e rm it t e e  th a t  a h e a r in g  may be 

r equ e s ted  w i t h in  30 d a y s .

(g) I f  the  p e rm it t e e  r e q u e s t s  a  h e a r in g  under (f) o f  t h i s  s e c t i o n  

the comm iss ioner  s h a l l  in form  the p e rm it t e e  and o th e r  known in t e r e s t e d  

persons o f  the t im e , p l a c e ,  and d ate  o f  th e  h e a r in g .  The A dm in is t r a t iv e  

Procedure Act (AS 44.62) a p p l i e s  to  a h e a r in g  under t h i s  s u b s e c t i o n  ex­

c ep t  as p ro v id ed  by r e g u la t i o n s  adopted  under t h i s  ch a p te r .  W ith in  60 

days f o l l o w in g  the h e a r in g  or f o l l o w in g  .h e  order  to  show cau se  i f  no 

h e a r in g  i s  r e q u e s te d ,  the  comm issioner s h a l l  i s s u e  and f u r n is h  to  the 

p e rm it te e  and a l l  o th er  p a r t i e s  to  the h e a r in g  a w r i t t e n  d e c i s i o n ,  o r ­

d er , and the r e a son s  f o r  b o th , c o n ce rn in g  the s u sp e n s io n  or r e v o c a t i o n  

o f  the  p e rm it .  I f  the  comm iss ioner  suspends or revokes  th e  p erm it , the 

p e rm it te e  s h a l l  im m ed ia te ly  c e a se  the  su r f a c e  c o a l  m in ing  o p e r a t io n  on 

the perm it a rea  and s h a l l  com plete  the r e c l am a t io n  o f  the perm it a rea  

w i t h in  the time s p e c i f i e d  by the com m is s ion er . I f  the p e rm it te e  f a i l s  

to  com p lete  the  r e c l a m a t io n ,  the com m iss ioner  s h a l l  d e c la r e  the p e r f o r -  

mance bonds fo r  the o p e r a t io n  f o r f e i t e d .

(h) A n o t i c e  or order  i s s u e d  under t h i s  s e c t i o n  s h a l l  s t a t e  w ith  

r e a s o n a b le  s p e c i f i c i t y  the  nature  o f  the v i o l a t i o n ,  the abatement r e -
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q u ir e d ,  the  p e r io d  o f  time e s t a b l i s h e d  for  abatement, and a r e a so n a b le  

d e s c r ip t i o n  o f  th e  p o r t i o n  o f  the o p e r a t io n  to  wh ich  the n o t i c e  or order  

a p p l i e s .  Each  n o t i c e  or order  i s s u e d  under t h i s  s e c t i o n  must be g iv e n  

promptly  to  the a l l e g e d  v i o l a t o r  a t  the  mine s i t e  u n le s s  the a l l e g e d  

v i o l a t o r  has  a p p o in ted  an a g en t ,  i n  wh ich  ca s e  the agent may be s e rv ed .  

k  n o t i c e  or order  i s s u e d  under t h i s  s e c t i o n  may be m od if ie d ,  v a c a t e d ,  or 

term inated  by th e  com m iss ioner . A c e s s a t i o n  order  i s s u e d  under (a) or 

(b) o f  t h i s  s e c t i o n  e x p ir e s  not more than  30 days a f t e r  the  a l l e g e d  

v i o l a t o r  r e c e i v e s  a c t u a l  n o t i c e  o f  the order  u n le s s  an in fo rm a l c o n f e r ­

ence i s  h e ld  as p r o v id ed  i n  r e g u l a t i o n s  adopted  under t h i s  ch ap te r ,  or 

u n le s s  the r i g h t  to  such  a c o n fe r en ce  i s  w a iv ed  by the a l l e g e d  v i o l a t o r .  

The com m iss ioner  s h a l l  h o ld  the c o n fe r en ce  a t  a l o c a t i o n  th a t  a l l o w s  the  

perm it a rea  to  be v iew ed  dur ing  the c o n fe r e n c e .  The  comm iss ioner  s h a l l  

i s s u e  a w r i t t e n  order  a f f i r m in g ,  m od ify in g ,  v a c a t in g ,  or  t e rm in a t in g  the  

c e s s a t i o n  order  w i t h in  f i v e  days o f  the  c o n fe r e n c e .  The h o ld in g  o f  a 

c on fe r en ce  or the  w a iv e r  o f  i t  does no t p r e ju d i c e  any o th er  r ig h t s  to  

a d m in i s t r a t i v e  or  j u d i c i a l  r e v iew  p rov id ed  under t h i s  ch ap ter  nor does 

i t  o p e ra te  as a s t a y  o f  a n o t i c e  or o rd e r .

( i )  Whenever an order  i s  i s s u e d  under t h i s  ch a p te r ,  the commis­

s i o n e r  may, i n  th e  c om m is s io n e r 's  d i s c r e t i o n ,  a s s e s s  any p ar ty  fo r  the 

c o s t s  and a t t o r n e y  f e e s  r e a s o n a b ly  in cu r r ed  by ano ther  p a r ty  in  c onnec ­

t i o n  w it h  the o rd e r .

(j ) The comm iss ioner  may r eq u e s t  the a t t o r n e y  g en e ra l  t o  i n s t i t u t e  

a  c i v i l  a c t i o n  f o r  r e l i e f ,  i n c lu d in g  a permanent or temporary i n j u n c ­

t i o n ,  r e s t r a i n i n g  o rd e r ,  or  o th e r  a p p r o p r ia t e  o rd e r ,  i f  a p erson

( 1 ) v i o l a t e s  an order  or n o t i c e  i s s u e d  by th e  comm issioner 

under t h i s  c h a p te r ;

(2 ) i n t e r f e r e s  w it h  the comm issioner c a r r y in g  out the p r o v i ­
s io n s  o f  t h i s  c h ap te r ;
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(3) u n l a w f u l l y  r e fu s e s  to  adm it the comm issioner i n t o  an op­

e r a t i o n ;

( 4 ) u n l a w f u l l y  r e fu s e s  to  p erm it i n s p e c t i o n  o f  an o p e r a t io n  

by the  com m iss ioner ;

( 5 ) f a i l s  to  f u r n i s h  in f o rm a t io n  or a r e p o r t  r equ e s ted  by the 

com m iss ioner  under r e g u l a t i o n s  adopted  under t h i s  c h a p te r ;  or

( 6 ) r e fu s e s  to  p erm it a c c e s s  to  or c op y in g  o f  r e co rd s  by the 

comm iss ioner  which the com m iss ioner  determ ines are r e a s o n a b ly  n e c e s s a r y  

to  c a r r y  ou t the  p r o v i s i o n s  o f  t h i s  c h ap te r .

(k) An a c t i o n  under ( j )  o f  t h i s  s e c t i o n  s h a l l  be brought in  the 

s u p e r io r  c o u r t  i n  th e  j u d i c i a l  d i s t r i c t  i n  wh ich  the  g r e a t e r  p o r t i o n  of 

the  o p e r a t io n  i s  l o c a t e d  or i n  the j u d i c i a l  d i s t r i c t  where the  o p e ra ­

t o r ' s  p r i n c i p a l  o f f i c e  i s  l o c a t e d .  The s u p e r io r  c o u r t  has  j u r i s d i c t i o n  

to gran t a p p r o p r ia t e  r e l i e f  under ( j )  o f  t h i s  s e c t i o n .  R e l i e f  granted  

by a s v p e r io r  c o u r t  f o r  a s i t u a t i o n  d e s c r ib ed  in  ( j ) ( l )  o f  t h i s  s e c t i o n  

c o n t in u e s  in  e f f e c t  u n t i l  the c om p le t io n  o f  p ro ceed in g s  fo r  r e v iew  o f  

the n o t i c e  or o rder  under t h i s  s e c t i o n  u n l e s s  b e fo r e  th a t  time the su ­

p e r io r  c o u r t  m o d if ie s  or s e t s  a s id e  the n o t i c e  or o rd e r .

(1) I n  th e  c a s e  o f  a j u d i c i a l  p ro c e ed in g  to  r e v iew  an order  or de ­

c i s i o n  i s s u e d  by the comm issioner under t h i s  ch a p te r ,  the  cou r t  may, un­

der c o n d i t i o n s  . \t  may p r e s c r i b e ,  g ran t  th e  temporary r e l i e f  i t  c o n s id e r s  

a p p r o p r ia t e  pend ing  f i n a l  d e te rm in a t io n  o f  the p ro c e ed in g s  i f

( 1 ) a l l  p a r t i e s  to  the p ro c e ed in g s  have been n o t i f i e d  and 

g iv e n  an o p p o r tu n ity  to  be heard  on a r equ e s t  for temporary r e l i e f j

( 2 ) th e  p erson  r e q u e s t in g  the r e l i e f  shows th a t  th ere  i s  a 

s u b s t a n t i a l  l i k e l i h o o d  t h a t  the  p erson  w i l l  p r e v a i l  on the m er it s  o f  the

f i n a l  d e te rm in a t io n  o f  the  p r o c e e d in g ;  and

(3) the r e l i e f  w i l l  not a d v e r s e ly  a f f e c t  the  p u b l i c  h e a l t h  oi 

s a f e t y  or cau se  s i g n i f i c a n t  imminent env ironm enta l harm to  la n d ,  a i r ,  oi
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water r e s o u r c e s .

(m) The commencement o f  a j u d i c i a l  p r o c e ed in g  to  r e v iew  an order  

or d e c i s i o n  o f  the comm issioner does n o t ,  u n le s s  s p e c i f i c a l l y  ordered  by 

th e  c o u r t ,  o p e ra te  as a s t a y  o f  the  a c t i o n ,  o rd e r ,  or d e c i s i o n  o f  the 

c om m is s io n e r .

(n) The f a c t  th a t  a c t i o n  o f  the  comm iss ioner  i s  s u b j e c t  to  j u d i ­

c i a l  r e v iew  i n  a ccord an ce  w ith  o th er  p r o v i s i o n s  o f  s t a t e  law  may no t be 

c o n s t ru ed  to  l im i t  the  o p e r a t io n  o f  th e  r ig h t s  e s t a b l i s h e d  i n  AS 4 1 . -

45.950 excep t as p ro v id ed  i n  th a t  s e c t i o n .

S e c .  41 .45 .250. PENALTIES . (a) The comm issioner may a s s e s s  a 

c i v i l  p e n a l t y  a g a in s t  a p erson  i f  the person  or the  p e r s o n 's  o p e r a t io n  

v i o l a t e s  a c o n d i t i o n  o f  a  perm it or  a p r o v i s i o n  o f  t h i s  c h ap te r .  I f  as 

a r e s u l t  C i  the  v i o l a t i o n  the com m iss ioner  i s s u e s  a c e s s a t i o n  order un ­

der AS 41.45 .240, the  comm issioner s h a l l  a s s e s s  a c i v i l  p e n a l t y .  The 

c i v i l  p e n a l t y  may not exceed $5,000 fo r  a v i o l a t i o n .  The comm issioner 

may c o n s id e r  each  day o f  a c o n t in u in g  v i o l a t i o n  as a s e p a ra t e  v i o l a t i o n  

f o r  the purposes o f  t h i s  s u b s e c t i o n .  I n  d e term in ing  whether to  a s s e s s

and the amount o f  a c i v i l  p e n a l t y ,  the comm issioner s h a l l  c o n s id e r  the

p e r s o n 's  h i s t o r y  o f  p r e v io u s  v i o l a t i o n s  a t  the  s i t e  o f  the o p e r a t io n ,  

th e  s e r io u s n e s s  o f  the v i o l a t i o n ,  i n c lu d in g  the  i r r e p a r a b le  harm done to  

the  environment and the h aza rd  c r e a te d  to  the  h e a l t h  or s a f e t y  o f  the 

p u b l i c ,  the  p a r s o n 's  n e g l i g e n c e ,  and the good f a i t h  o f  the  person  in  a t ­

tem pting  to  a c h ie v e  r a p id  com p lian ce  a f t e r  r e c e i v i n g  n o t i f i c a t i o n  o f  the 

v i o l a t i o n .

(b) W ith in  30 days a f t e r  i s s u i n g  a n o t i c e  or order  under AS 4 1 . -

45.240 to  a p e r s o n ,  the  comm issioner s h a l l  in form  the person  o f  th e

amount o f  the p e n a l t y .  The p e rson  n o t i f i e d  o f  the p e n a l t y  then  has 30 
days i n  wh ich  to  pay the  p e n a l t y  i n  f u l l  or to  c o n t e s t  e i t h e r  the amount 

o f  the p e n a l t y  or  the f a c t  o f  the v i o l a t i o n .  I f  the p erson  w ish e s  to
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c o n t e s t  e i t h e r  the amount o f  the p e n a l t y  or  the f a c t  o f  the  v i o l a t i o n ,  

the p erson  may submit to  the comm iss ioner  a bond e qu a l  to  th e  p e n a l t y  

amount a t  the time the p e rson  f i l e s  an a p p l i c a t i o n  fo r  r e v iew .  The bond 

s h a l l  be c o n d i t io n e d  for  the  s a t i s f a c t i o n  o f  the  p e n a l t y  i n  f u l l  i f  the  

c om m is s io n e r 's  d e te rm in a t io n  o f  an o c cu rren ce  o f  a v i o l a t i o n  and the 

assessm ent o f  a p e n a l t y  are  a f f irm ed . An a p p l i c a t i o n  for  r e v iew  i s  

e f f e c t i v e  when the bond i s  approved by the com m iss ioner . I f  the  bond i s  

not approved , the  p erson  charged w ith  the p e n a l t y  s h a l l  forward the 

proposed amount to  the comm issioner w i t h in  1 0  days o f  the d i s a p p r o v a l  o f  

the bond f o r  p lacement i n  an escrow  ac coun t in  order  t o  make the p e t i t i o r  

e f f e c t i v e .

(c) The comm issioner s h a l l  a s s e s s  a c i v i l  p e n a l t y  under (a) o f  

t h i s  s e c t i o n  o n ly  a f t e r  the person  charged w ith  a v i o l a t i o n  has been 

g iv en  an op p o r tu n ity  f o r  a p u b l i c  h e a r in g .  I f  a p u b l i c  h e a r in g  i s  h e ld ,  

the comm issioner s h a l l  make f in d in g s  o f  f a c t  and s h a l l  i s s u e  a w r i t t e n  

d e c i s i o n  r e l a t i n g  to  the  o c cu rren ce  o f  the v i o l a t i o n  and the  amount o f  

the c i v i l  p e n a l t y  wh ich  i s  w arran ted . The w r i t t e n  d e c i s i o n  may order  

the p erson  to  pay  the p e n a l t y .  The comm issioner may c o n s o l i d a t e  a h e a r ­

ing  under t h i s  s e c t i o n  w ith  o th e r  p ro ceed in g s  under AS 41.45 .240. The 

A dm in is t r a t iv e  Procedure Act (AS 44.62) a p p l i e s  to  a h e a r in g  under t h i s  

s u b s e c t i o n  except as p ro v id ed  by r e g u la t i o n s  adopted  under t h i s  c h ap te r .  

I f  the p erson  n o t i f i e d  o f  a p e n a l t y  does no t r equ e s t  a p u b l i c  h e a r in g ,  

the comm issioner may a s s e s s  the p e n a l t y  and order  i t s  payment o n ly  a f t e r  

the comm issioner has determ ined th a t  the p erson  committed the v i o l a t i o n  

and has determ ined th e  amount o f  the  p e n a l t y  which i s  w arran ted .

(d) A c i v i l  p e n a l t y  owed under t h i s  s e c t i o n  may be r e co v e r ed  in  a

c i v i l  a c t i o n  brought by the  a t t o rn e y  g en e ra l  a t  the r equ e s t  o f  the com­
m is s io n e r  .

(e) A p erson  o th er  than  a c o r p o r a t i o n  who w i l f u l l y  and k now ing ly
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v i o l a t e s  a c o n d i t i o n  o f  a p erm it , an order  i s s u e d  under AS 41.45 .240, or 

an order in c o r p o ra t e d  i n  a  f i n a l  d e c i s i o n  under t h i s  ch ap te r ,  except an 

o rder  in c o r p o r a t e d  i n  a  d e c i s i o n  i s s u e d  under (c) o f  t h i s  s e c t i o n ,  i s  

g u i l t y  o f  a c l a s s  C f e lo n y .

( f )  I f  a c o r p o r a t i o n  v i o l a t e s  a c o n d i t i o n  o f  a p e rm it ,  an order 

i s s u e d  under AS 41 .45.240, or an order  in c o r p o r a t e d  in  a f i n a l  d e c i s i o n  

i s s u e d  by the  comm issioner under t h i s  c h a p te r ,  excep t an order  in c o r p o ­

r a ted  i n  a d e c i s i o n  i s s u e d  under (c) o f  t h i s  s e c t i o n ,  a d i r e c t o r ,  o f f i ­

c e r ,  or agen t o f  the c o r p o r a t i o n  who w i l f u l l y  and kn ow in g ly  a u t h o r iz e d ,  

o rd ered , or c a r r i e d  out the v i o l a t i o n  i s  s u b j e c t  to  a c i v i l  p e n a l t y  un ­

der (a) -  (d) o f  t h i s  s e c t i o n  and i s  g u i l t y  o f  a c l a s s  C f e lo n y .

(g) A p erson  who know ing ly  makes a f a l s e  s ta tem en t , r e p r e s e n t a ­

t i o n ,  or  c e r t i f i c a t i o n ,  or  kn ow in g ly  f a i l s  to  make a r e q u ir e d  s ta tem en t , 

r e p r e s e n t a t i o n ,  or c e r t i f i c a t i o n  i n  an a p p l i c a t i o n ,  r e c o r d ,  r e p o r t ,  

p l a n ,  or  o th er  document f i l e d  or r equ ir ed  to  be m a in ta in ed  under t h i s  

ch ap ter  i s  g u i l t y  o f  a c l a s s  C f e l o n y .

(h) A p erson  who f a i l s  to  c o r r e c t  a v i o l a t i o n  for  wh ich  a n o t i c e  

o f  v i o l a t i o n  or a c e s s a t i o n  order has been i s s u e d  under AS 41.45J240 

w i t h in  the  p e r io d  or subsequent e x t e n s io n  perm itted  f o r  i t s  c o r r e c t i o n  

s h a l l  be a s s e s s e d  a c i v i l  p e n a l t y  o f  $750 for  each day the f a i l u r e  or 

v i o l a t i o n  c o n t in u e s .  The  p e r io d  fo r  c o r r e c t i o n  c o n t in u e s  u n t i l

( 1 ) the en try  o f  a f i n a l  order  by the com m iss ioner  in  a 

r e v iew  p ro ceed in g  i n i t i a t e d  by the a l l e g e d  v i o l a t o r  i n  wh ich  the  commis­

s io n e r  o rd e r s ,  a f t e r  an exped ited  h e a r in g ,  the su sp en s ion  o f  the  a b a t e ­

ment requ irem ents  o f  the n o t i c e  or order a f t e r  d e term in in g  th a t  the 

a l l e g e d  v i o l a t o r  w i l l  s u f f e r  i r r e p a r a b l e  l o s s  or damage from the  a p p l i ­

c a t i o n  o f  th o se  requ irem en ts ! or

( 2 ) the en try  o f  an order  o f  the  co u r t  i n  a r e v iew  p roceed ing

under AS 44.62.560 -  44.62.570 i n i t i a t e d  by the a l l e g e d  v i o l a t o r  in
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wh ich  the co u r t  order the  su sp en s ion  o f  the abatement requ irem ents  o f
*.*••• . V*\ •

the  n o t i c e  or o rd e r .

( i )  A p e rson  who, excep t as p erm itted  by law , w i l f u l l y  r e s i s t s ,  

p r e v e n t s ,  impedes, or i n t e r f e r e s  w ith  the  comm issioner i n  the  p e r f o r ­

mance o f  d u t i e s  under t h i s  ch ap ter  i s  g u i l t y  o f  a c l a s s  C f e lo n y .

S e c .  41 .45 .260. AREAS UNSUITABLE FOR SURFACE COAL M INING. (a) 

The comm issioner s h a l l  u se  competent and s c i e n t i f i c a l l y  sound d a ta  and 

in fo rm a t io n  i n  order  t o  make o b j e c t i v e  d e c i s i o n s  as to  wh ich  a rea s  o f  

land  are  u n s u i t a b l e  f o r  a l l  or c e r t a i n  types o f  s u r f a c e  c o a l  o p e r a t io n s .  

The d e c i s i o n s  s h a l l

( 1 ) r e f l e c t  th e  p la n n in g  a c t i v i t i e s  o f  f e d e r a l ,  s t a t e ,  and 

m u n ic ip a l  governments! and

(2 ) use  a d a ta  b ase  and in v en to r y  system  th a t  w i l l  perm it the 

e v a lu a t i o n  o f  a rea s  o f  the s t a t e  to  support and perm it r e c lam a t io n  of  

s u r f a c e  c o a l  m in ing o p e r a t io n s .

(b) A p erson  or m u n i c ip a l i t y  h av in g  ari i n t e r e s t  wh ich  i s  or may be 

a d v e r s e ly  a f f e c t e d  may f i l e  a p e t i t i o n  w ith  the com m iss ioner  to  d e s i g ­

n a t e  an a rea  as u n s u i t a b l e  f o r  m in ing or to  te rm in a te  a d e s ig n a t i o n  un­

der t h i s  s e c t i o n .  The p e t i t i o n  must c o n t a in  a l l e g a t i o n s  o f  f a c t s  w ith  

su p p o r t in g  e v id en ce  th a t  wou ld tend to e s t a b l s h  the a l l e g a t i o n s .  W ithin ! 

th ree  to  seven  months a f t e r  r e c e ip t  o f  a p e t i t i o n ,  the comm issioner 

s h a l l  h o ld  a p u b l i c  h e a r in g  in  th e  l o c a l i t y  o f  the a r e a ,  under r e g u la ­

t i o n s  adopted  by the com m iss ioner . The comm issioner may extend the 

w i t h in  wh ich  a h e a r in g  must be h e ld  i f  an e x t e n s io n  i s  r eq u ir ed  t o  i n ­

c lu d e  a f i e l d  s e a s o n .  A fte r  the f i l i n g  o f  a p e t i t i o n  and b e fo r e  the 

h e a r in g ,  o th er  persons may in te r v en e  by f i l i n g  a l l e g a t i o n s  o f  f a c t  wi 

su p po r t in g  e v id e n c e .  W ith in  60 days a f t e r  the h e a r in g  the commiss 

s h a l l  i s s u e  and f u r n i s h  to  the p e t i t i o n e r  and in t e r v e n o r s  a w r i t t e n  

c i s i o n  r eg a rd in g  the p e t i t i o n  and the r e a son s  fo r  the c om m is s io n e r 's
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decision. The c o m m i s s i o n e r  m ay cancel the h e a r i n g  if the p a r ties all 

agree to the cancellation.

(c) Upon receipt of a p e t i t i o n  under (b) of this section, the c o m­

miss i o n e r

(1) shall d e s i g n a t e  an area as u n s u i t a b l e  for all or c e r t a i n  

types of surface coal m i n i n g  operations if the c o m m i s s i o n e r  determines 

that r e c l a m a t i o n  in ac c o r d a n c e  w i t h  this chapter and re g u l a t i o n s  a d o pted 

un d e r  it is not t e c h n o l o g i c a l l y  feasible in the area;

(2) m a y  d e s i g n a t e  an area as u n s u i t a b l e  for all or c e r t a i n

types of surface coal m i n i n g  operations if the commis s i o n e r  determines

that the operations in the area will

(A) be i n compatible w i t h  e x i s t i n g  state or local land 

use p r o g r a m s ;

(B) affect fragile or hist o r i c  land in wh i c h  the o p e r a­

tions could result in significant damage to important historic, 

cultural, scientific and a e sthetic values and n a t ural systems;

(C) affect aquifer recharge areas or other ren e w a b l e  r e­

source land in wh i c h  the operations could result in a substantial 

loss or red u c t i o n  of long-range p r o d u c t i v i t y  of water s upply or 

food or fiber p r o d u c t s ; or

(D) affect areas subject to frequent floo d i n g  and areas 

of unstable geology, or other natural h a z a r d  land in w h i c h  the o p­

erations could s u b s t a n t i a l l y  endanger life and property.

(d) Subject to va l i d  existing rights, the commissioner m a y  not 

p e r m i t  s u r face coal m i n i n g  operations except those w h i c h  e x i s t e d  on 

A u gust 3, 1977,

(1) on a ny land w i t h i n  the bou n d a r i e s  of a un i t  of the 

National Park System, the National W i l d l i f e  R efuge Systems, the National 

S y s t e m  of Trails, the National Wil d e r n e s s  P r e s e r v a t i o n  System, the Wi l d
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and Scenic Rivers System, incl u d i n g  study rivers d e s i g n a t e d  un d e r  s e c­

tion 5(a) of the W i l d  a nd Scenic Rivers Act, a nd Nati o n a l  R e c r e a t i o n  

Areas designated b y  A ct of C o n g r e s s ;

(2) that will a d v e r s e l y  affect a p u b l i c l y  owned par k  or a

place included in the National Regi s t e r  of H i s t o r i c  Sites unless a p­

proved j o i n t l y  b y  the c o m m i s s i o n e r  and the federal, state, or local

a gency that has j u r i s d i c t i o n  over the park or the h i s t o r i c  site;

(3) w i t h i n  100 fe5.t of the outside r i g h t - o f - w a y  line of any 

p ublic road, except w h e r e  mine access roads or h a u l a g e  roads joi n  the 

r i g h t - o f - w a y  line, a nd except that the commis s i o n e r  m a y  p e r m i t  roads to 

be r e located or the area a f f e c t e d  to lie w i t h i n  100 feet of a road, if 

after public n o t i c e  and o p p o r t u n i t y  for public h e a r i n g  in the locality, 

a w r i t t e n  finding is m a d e  that the interests of the p ublic and the 

landowners affected by it will be protected; or

(4) '-rithin 300 feet fro m  any o c c u p i e d  dwelling, unless w a i v e d

b y  the owner of the dwelling, or w i t h i n  300 feet of a public building,

school, church, community, or i n s t i tutional building, public park, or

w i t h i n  100 feet of a cemetery.

(e) Before d e s i g n a t i n g  an area as u n s u i t a b l e  under this section, 

the commissioner shall p r e p a r e  a d e t a i l e d  statement of the p o tential 

coal resources of the area, the demand for coal resources, and the i m­

pact of the d e s i g n a t i o n  o n  the environment, the economy, -ind the supply 

of coal.

(f) D e t e r m inations of u n s u i t a b i l i t y  of land for surface coal m i n­

ing must consider p r e sent and future land use p l a n n i n g  and r e g u l a t i o n  

p rocesses at the federal, state and local levels.

(g) This s e c tion does not ap p l y  to land on wh i c h  a surface coal 

m i n i n g  o p e r a t i o n  was con d u c t e d  on or b e f o r e  A ugust 3, 1977, or under a 

permit issued under this chapter b e f o r e  a d e t e r m i n a t i o n  of u n s u i t a b i l -
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ity. This s e c tion does not a p p l y  to a n  area if a p e r s o n  h ad made s u b­

stantial legal or financial commitments for an o p e r a t i o n  or proposed o p­

erat i o n  in that area b e f o r e  J a n u a r y  4, 1977.

(h) A  de s i g n a t i o n  of u n s u i t a b i l i t y  under this section does not

p r e v e n t  coal explor a t i o n  of a ny de s i g n a t e d  area.

(i) The c o mmissioner shall adopt r e g u l ations to implement this 

section.

A R T I C L E  3. A B A N D O N E D  MINES.

Sec. 41.45.270. A B A N D O N E D  MIN E  R E C L A M A T I O N  FUND. The commissioner 

m a y  take the actions n e c e s s a r y  to ensure state p a r t i c i p a t i o n  to the 

fullest extent pr a c t i c a b l e  in the A b a n d o n e d  Mine R e c l a m a t i o n  Fund c r e­

ated in 30 U.S.C. 1231 and to f u n c t i o n  as the state agency for that p a r­

ticipation. In c o n f ormity w i t h  the Surface M ining Control and R e c l a m a­

tion  Act of 1977, the c o m m i s s i o n e r  shall

(1) b y  regulation, est a b l i s h  p r i o rities that meet the terms

of the Surface M i n i n g  Control and R e c l a m a t i o n  Act of 1977, for the 

ex p e n d i t u r e  of m o n e y  rece i v e d  b y  the c o m m i s s i o n e r  f r o m  the Abandoned 

M i n e  R e c l a m a t i o n  Fund;

(2) designate land a nd w a t e r  elig i b l e  for re c l a m a t i o n  or 

a ba t e m e n t  w i t h  m o n e y  r e c e i v e d  b y  the ccmmis s i j n e r  from the Abandoned 

Min e  R e c l a m a t i o n  Fund;

(3) submit r e c l a m a t i o n  plans, annual projects, and a p p l i c a­

tions to the appropriate a uthorities un d e r  the terms of the Surface M i n­

ing Control and R e c l a m a t i o n  Act of 1977; and

(4) a d m i nister m o n e y  r e c e i v e d  b y  the state for abandoned mine 

r e c l a m a t i o n  or related purposes from the A b a n d o n e d  Mi n e  R eclamation 

Fund.

Sec. 41.45.280. ELIGIBLE LA N D  AND WATER. Land and water eligible 

for r e c l a m a t i o n  or drainage abat e m e n t  e x p enditures under this chapter
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are those that we r e  m i n e d  for coal or w e r e  affe c t e d  by such mining, 

wastebanks, coal processing, or other coal m i n i n g  processes, and 

a b a n d o n e d  or left in an i n a dequate r e c l a m a t i o n  status b efore A ugust 3, 

1977, a nd for w h i c h  there is no c o n t i n u i n g  r e c l a m a t i o n  r e s p o n s i b i l i t y  

un d e r  state or federal law.

Sec. 41.45.290. EN T R Y  ONT O  A B A N D O N E D  MIN E  AREA. (a) T he c o m m i s­

sioner m a y  enter real p r o p e r t y  that has b e e n  adve r s e l y  affe c t e d  by past 

s urface coal m i n i n g  practices and other real p r o p e r t y  n e c e s s a r y  for a c­

cess to a dversely a f f e c t e d  real p r o p e r t y  to r e s tore or r e c l a i m  the real 

p r o p e r t y  or to abate, control, or p r e vent the adverse effects. The 

m o n e y  expe n d e d  for and the benefits accr u i n g  to the real p r o p e r t y  from 

wo r k  p e rformed under this s u b s e c t i o n  is ch a r g e a b l e  against the real 

p r o p e r t y  and m i tigates or offsets a c l a i m  in or an a ction b r o ught by an 

owner of an interest in the real p r o p e r t y  for damages resulting from the 

entry. This s u b section does not create n e w  rights of action or e l i m i­

nate existing immunities.

(b) T he commissioner may enter real prop e r t y  for the purposes of 

co n d u c t i n g  studies or e x p l o r a t o r y  w o r k  to determine the existence of a d­

verse effects from past surface coal m i n i n g  practices and to d e termine 

the feasib i l i t y  of r e s t o r i n g  or r e c l a i m i n g  the real property or abating, 

controlling, or pre v e n t i n g  the a d v erse effects of past coal m i n i n g  p r a c­

tices.

(c) The c o m missioner m a y  enter real prop e r t y  under (a) or (b) of 

this s e c tion onl y  after

(1) giving n otice of the en t r y  b y  m a i l i n g  it to the owners if

they are known, cr, if not known, b y  p o s t i n g  n o tice on the premises and

a d v e r t i s i n g  once a w e e k  for four c o n s e cutive weeks in a n e wspaper of 

general ci r c u l a t i o n  in the ar e a  in w h i c h  the land is located;

(2) m a k i n g  w r i t t e n  findings that
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(A) the land or water resources hav e  b e e n  a d v e r s e l y  a f­

fected b y  past coal m ining practices;

(B) the adverse effects are at a stage that, in the p u b­

lic interest, action to restore, reclaim, abate, control, or p r e­

vent the adverse effects of past coal m i n i n g  p ractices should be 

taken; and

(C) the owners of the land or water resources where e n­

try mus t  be made to restore, reclaim, abate, control, or prevent 

the adverse effects of past coal m i n i n g  p r actices are not k n o w n  or 

r e a d i l y  available, or will not give p e r m i s s i o n  ~.or the entry.. 

Sec. 41.45.300. A C Q U I S I T I O N  OF A B A N D O N E D  M I N E  AREAS. (a) The

co m missioner may, by purchase, donation, or c o n d e m n a t i o n  in accordance 

wi t h  AS 09.55.240 - 09.55.460, acquire real p r o p e r t y  that has been a d­

ver s e l y  affected b y  past surface coal m i n i n g  p r actices if the c o m m i s­

sioner determines that

(1) acquis i t i o n  of the real p r o p e r t y  is n e c e s s a r y  to the s u c­

cessful r e c l a m a t i o n  of the real p r o p e r t y  and is in the public interest;

and

(2) the real property, after its r e s t o r a t i o n  or reclam a t i o n  

or after the abatement, control, or p r e v e n t i o n  of the adverse effects,

wil l  serve recreational, historic, conservation, or r e c l a mation purposes 

or wi l l  p r o vide open space benefits; and

(3) permanent facilities wi l l  be c o n s t ructed on the real 

p r o p e r t y  for the r estoration or r e c l a m a t i o n  of the real property or for 

the abatement, control, or p r e v e n t i o n  of the a d v erse effects; or

(4) if the real prope r t y  includes a coal r efuse disposal

site, the a c q u i sition of the coal r efuse disposal site and the coal r e­

fuse on the site will serve the purposes of this section; or

(5) public ownership is des i r a b l e  to meet eme r g e n c y  situa-
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tions created b y  the adverse effects and to prevent recurrences of the 

adverse e f f e c t s .

(b) Ti t l e  to real p r o p e r t y  acqu i r e d  un d e r  this s e c tion is in the 

state. If the commissioner acqu i r e s  the real p r o p e r t y  b y  purchase or 

condemnation, the c o mmissioner shall p a y  the fair m arket value of the 

real prop e r t y  as a d versely a f f e c t e d  b y  past coal m i n i n g  practices.

(c) If real p r o p e r t y  acqu i r e d  un d e r  this s e c tion is suitable for 

Industrial, commercial, residential, or r e creational development, the 

c o mmissioner m a y  sell the real p r o p e r t y  b y  competitive bidding, at not 

less tha n  the fair m arket value of the real property. The c o mmissioner 

shall adopt regulations relat i n g  to the sale of real p r o p e r t y  under this 

su b section wh i c h  will ensure that the use of the real prope r t y  is c o n­

sistent w i t h  any state and local land use pi' i. If m o n e y  rece i v e d  b y  

the c o m missioner from the federal go v e r n m e n t  is involved in the a c q u i s i­

tion of the real property, the c o m m i s s i o n e r  m a y  sell the real p r o p e r t y  

only if the sale is a u t h orized b y  the S e cretary of the U n i t e d  States D e­

part m e n t  of the Interior. If a p e r s o n  requests it, the c o m missioner 

shall h o l d  a h e a r i n g  in the area in wh i c h  the real prop e r t y  is located 

to consider the use or d i s p o s i t i o n  of the real prope r t y  after its r e­

storation or r e c l a m a t i o n  or after the abatement, control, or pre v e n t i o n  

of a d v erse effects. T he c o m m i s s i o n e r  shall ho l d  the h e a r i n g  at a time 

that will a f ford local residents and r e p r e s e ntatives of muni c i p a l  g o v­

ernment in the area the m a x i m u m  o p p o r t u n i t y  to p a r t i cipate in the h e a r­

ing. The commissioner shall p u b l i s h  n otice of the h e a r i n g  in a n e wspaper 

of general c i r c u lation in the area in wh i c h  the real p r o p e r t y  is located 

at least 10 days before h o l d i n g  the hearing.

Sec. 41.45.310. LIENS O N  A B A N D O N E D  M I N E  AREAS. (a) W i t h i n  six 

months after the completion of a project under AS 45. 4 1 . 2 9 0  to restore 

or r e c l a i m  p r i v a t e l y  owned real p r o p e r t y  or to abate, control, or pre-
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vent the adverse effects of past surface coal m i n i n g  practice on p r i­

vat e l y  owned real property, the commissioner shall itemize the m o n e y  

spent o n  the project. If the project results or will result in a s i g­

nifi c a n t  increase in the real property's fair m a r k e t  value, the c o m m i s­

sioner m a y  file a statement of the m o n e y  spent in the rec o r d i n g  office 

in the ar e a  in w h i c h  the real property is located wit h  a n o tarized a p­

praisal b y  a licensed a p praisor of the fair m a r k e t  value of the real 

p r o p e r t y  b e f o r e  the project began. The statement constitutes a lien on 

the real p r o p e r t y  as of the date of the e x p e n diture w h i c h  is second only 

to the lien of prop e r t y  taxes. The lien m a y  not exceed the amount d e­

termined b y  e i t h e r  of two appraisals to be the increase in the fair m a r­

ket value of the real prop e r t y  as a r esult of the project. A lien m a y  

not be filed un d e r  this s u b s ection a g a inst real prop e r t y  of a p e rson who 

o w n e d  the surface b efore M a y  2, 1977, and who did not consent to, p a r t i­

cipate in, or exer c i s e  control over the surface coal m i n i n g  o p e r a t i o n  

w h i c h  n e c e s s i t a t e d  the project.

(b) A p e r s o n  affec t e d  b y  a lien un d e r  (a) of this s e c tion m a y  p e­

titi o n  the commis s i o n e r  w i t h i n  60 days after the r e c o r d i n g  of the lien 

for a h e a r i n g  co n c e r n i n g  the amount of the lien.

Sec. 41.45.320. FILLING VOIDS AND SEALING TUNNELS. The c o m m i s­

sioner m a y  a u t h o r i z e  the filling of voids, sealing ope n  and abandoned 

tunnels, shafts, and entryways resulting from any previous m i n i n g  o p e r a­

tion and r e c l a i m  surface impacts of u n d e r g r o u n d  and surface mines to the 

extent a u t h o r i z e d  b y  the Secretary of the U nited States Department of 

the Interior.

Sec. 41.45.330. E M E R G E N C Y  POWERS IN A B A N D O N E D  M I N E  AREAS. (a) In

e m e r g e n c y  situations the commissioner may use money available to the 

state in the A b a n d o n e d  Min e  R e c l a m a t i o n  Fun d  for the purposes of AS 41.- 

45.290(a) if the commissioner finds that
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(1) an e m e r g e n c y  exists w h i c h  constitutes a danger to the 

p u b l i c  health, safety, or general welfare; and

(2) no other p e r s o n  or a g e n c y  wil l  act e x p e d i t i o u s l y  for 

those p u r p o s e s .

(b) If the c o m m i s s i o n e r  makes the findings described in (a) of 

this section, the commis s i o n e r  m a y  enter on real p r o p e r t y  under AS 41.- 

45.290(a) or (b) w i t h o u t  g i v i n g  the n o t i c e  or m a k i n g  the findings r e­

quired by AS 41.45.290(c). An e n t r y  onto real p r o p e r t y  under this sec­

tion m a y  not be con s i d e r e d  a c o n d e m n a t i o n  of prop e r t y  or a trespass.

Sec. 41.45.340. M I S C E L L A N E O U S  P OWERS R E G A R D I N G  ABA N D O N E D  MINE 

LANDS, (a) The commis s i o n e r  m a y  request the atto r n e y  general to i n i t i­

ate, in a d d i t i o n  to any other remedies prov i d e d  for in this chapter, an 

a c t i o n  in e q u i t y  for an i n j u n c t i o n  to r e s t r a i n  a ny interference w i t h  the 

exer c i s e  of the right to enter or to c o n duct the w o r k  d e scribed in 

AS 41.4 5 . 2 7 0  - AS 41.45.340.

(b) T h e  state has the power and a u t h o r i t y  to construct and operate 

plants for the control and t r eatment of wa t e r  p o l l u t i o n  resu l t i n g  from 

mine drainage, incl u d i n g  ma j o r  interceptors and other a p p u r tenant f a c i l i­

ties, so long as that control and treatment complies wi t h  the Federal 

W a t e r  P o l l u t i o n  Control Act (33 U.S.C. 1151, et seq., as amended).

A R T I C L E  4. G E N E R A L  PROVISIONS.

Sec. 41.45.900. M I N I N G  BY G O V E R N M E N T  AGENCIES OR O N  G O V ERNMENT 

LAND. A federal, state or muni c i p a l  go v e r n m e n t  agency, i n cluding a 

p u b l i c l y  owned u t i l i t y  or corporation, that proposes to engage in a 

surface coal m i n i n g  o p e r a t i o n  that is subject to this chapter mus t  

c o m p l y  wit h  this chapter.

Sec. 41.45.910. EXEMPTIONS. The pro v i s i o n s  of this chapter do not 

a pply to the e x t r a c t i o n  of coal

(1) by a landowner or lessee for the landowner's or lessee's
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(2) for commercial purposes if the s u r f a c e  coal m i n i n g  o p e r a­

tion affects two acres or less; or

(3) as an incidental part of h i g h w a y  or other c o n s t r u c t i o n  

f inanced in w h o l e  or in part as spe c i f i e d  b y  regulation, b y  a federal, 

state, or m u nicipal government agency.

Sec. 41.45.920. E X P E R I M E N T A L  PRACTICES. In order to encourage a d­

vances in m i n i n g  and r e c l a m a t i o n  practices, and to a l l o w  po3t-m i n i n g  

land use for industrial, commercial, residential, recreational, or p u b­

lic purposes, the commissioner may, w i t h  the approval of the Secretary 

of the U n i t e d  States Department of the I n t e r i o r , aut h o r i z e  departures in 

individual cases on an e x perimental basis f r o m  the environmental p e r­

formance standards e stablished under AS 41.45.210. T he commissioner may 

authorize these departures if

(1) the experimental pra c t i c e s  are, d u r i n g  and after the s u r­

face coal m i n i n g  operation, p o t e n t i a l l y  m o r e  p r o t e c t i v e  of the e n v i r o n­

ment than, or at least a3 pro t e c t i v e  of the environment, as those r e­

quired b y  this chapter and r e g u l ations adopted un d e r  it;

(2) the surface coal m i n i n g  o p e r a t i o n  for w h i c h  the departure 

is a u t h o r i z e d  is not larger than n e c e s s a r y  to det e r m i n e  the e f f e c t i v e­

ness and economic fe a s i b i l i t y  of the experi m e n t a l  practices; and

(3) the experimental p r actices do not r e d u c e  the protection 

afforded public h e a l t h  and safety b e l o w  that p r o v i d e d  b y  l aw or r e g u l a­

tion.

Sec. 41.45.930. WA T E R  RIGHTS AND REPLACEMENT. (a) Nothing in 

this chapter m a y  be cons t r u e d  to a ffect the ri g h t  of a p e r s o n  to protect 

the person's interest in water r e sources a f f e c t e d  b y  a surface coal 

m i n i n g  operation.

(b) A n  operator shall r e p lace the w a t e r  s u p p l y  of an owner of in-
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terest in real prop e r t y  w ho obtains all or part of the owner's s upply 

orf water for domestic, agricultural, industrial, or other b e n eficial use 

fr o m  an u n d e r g r o u n d  or surface source, if the s u p p l y  has b e e n  affected 

by  contamination, diminution, or interruption, p r o x i m a t e l y  res u l t i n g  

from the operator's surface coal m i n i n g  operation.

Sec. 41.45.940. C E R T I F I C A T I O N  OF BLASTERS. T h e  c o mmissioner shall 

adopt regula t i o n s  r e quiring the training, examination, and c e r t i f i c a t i o n  

of p e r sons engaging in or dire c t l y  r e s p o n s i b l e  for b l a s t i n g  or the use 

of e x p losives in surface coal m i n i n g  operations.

Sec. 41.45.950. CI V I L  ACTIONS. (a) Except as p r o v i d e d  in (b) of

this section, a p e r s o n  who is or m a y  be a d v e r s e l y  a f f e c t e d  b y  a failure

to c o m p l y  w i t h  thi<* chapter m a y  comme n c e  a civil a c t i o n  in the superior 

court on the person's own b e h a l f  and compel com p l i a n c e  w i t h  this chapte. 

against

(1) the commissioner, if the c o m m i s s i o n e r  has failed to p e r­

form  a n o n d i s c r e t i o n t r y  act or duty;

(2) an instrume n t a l i t y  or a gency of the state w h i c h  is in 

v i o l a t i o n  of this chapter or a r e g u l a t i o n  adopted, or an order or permit 

issued, u n d e r  this chapter; or

(3) a person who is in vio l a t i o n  of a r e g u l a t i o n  adopted or 

an order or permit issued under this c h a p t e r .

(b) A p e r s o n  m a y  not commence an action un d e r  (a)(1) of this s e c­

tion until 60 days after giving the c o m m i s s i o n e r  w r i t t e n  n otice of the 

intended action, in the m a n n e r  pre s c r i b e d  b y  r e g u l ations adopted by the 

commissioner, except that an a c t i o n  may be brought immediately after the 

notice, if the commissioner's failure to p e r f o r m  constitutes an imminent

threat to the h e a l t h  or safety of the p e r s o n  or w o u l d  i mmediately affect 

a legal interest of the person.

(c) A p e r s o n  m a y  not commence an a ction un d e r  (a)(2) or (a)(3) of
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this section

(1) until 60 days after the p l a i n t i f f  has gi v e n  notice in 

w r i t i n g  of the v i o l a t i o n  to the c o mmissioner and to the agency, i n s t r u­

mentality, or alleged violator;

(2) if the state is d i l i gently p r o s e c u t i n g  a civil action in 

a state or federal court to require compliance wit h  the provisions of 

this chapter or a r e g u l a t i o n  a d o pted or an order or p e r m i t  issued under 

this chapter; however, any p e r s o n  m a y  intervene in that civil action as 

a m a t t e r  of right.

(d) A  p e r s o n  m a y  commence an a c t i o n  under this s e c t i o n  o n l y  in the 

judicial district in wh i c h  the surface coal m i n i n g  o p e r a t i o n  is located. 

In an a c t i o n  under this section, the c o mmissioner m a y  i n tervene as a 

m a t t e r  of right.

(e) Nothing in this section r estricts any right that a p erson or 

class of persons m a y  have under statute or common law to seek enforcement 

of any of the p r o visions of this chapcer and the r e g u l ations adopted 

under it, or to seek any other relief, inc l u d i n g  r elief against the 

c o m m i s s i o n e r .

(f) A p e r s o n  w h o  is injured or wh o s e  p r o p e r t y  is damaged b y  the 

vi o l a t i o n  b y  a per m i t t e e  of a re g u l a t i o n  a d o pted or an order or permit 

issued u n d e r  this chapter m a y  bring an action for damages., including 

re a s o n a b l e  attor n e y  fees and expert w i t ness fees, onl y  in the judicial 

district in which the permittee's o p e r a t i o n  is located. N o t hing in this 

su b s e c t i o n  affects the rights e s t a b lished b y  or limits imposed under 

AS 23.30.

Sec. 41.45.960. INCONSISTENCIES WI T H  F E D E R A L  ACT. (a) A p r o v i­

sion of this chapter that is inconsistent wi t h  the pro v i s i o n s  of the 

Surface M i n i n g  Control and R e c l a m a t i o n  Act of 1977 as de t e r m i n e d  b y  the 

Sec r e t a r y  of the U n i t e d  States Department of the Interior u n d e r  30
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U.S.C. 1255(b) is invalid f r o m  the date of the secretary's d e t e r m i n a­

tion.

(bi) If a p r o v i s i o n  of the Surface M i ning Control and R e c l a m a t i o n  

Act of 1977 or of the r e g u l ations pr o m u l g a t e d  under that Act b y  the S ec­

retary of the U n i t e d  States Department of the Interior is deleted, 

amended, set aside, enjoined, or declared invalid b y  Congress, the s e c­

retary, or in a final, u n a p p e a l a b l e  judgment of a court of competent 

jurisdiction, then the commi s s i o n e r  shall r e v i e w  the changes ma d e  and 

make an a ppropriate r e c o m m e n d a t i o n  as to w h e t h e r  changes in this chapter 

or the r e g u l ations a d o pted under it should be made.

Sec. 41.45.970. R E L A T I O N S H I P  T O  O T H E R  LAWS. (a) Nothing in this 

chapter abrogates or modifies the power of a state a g e n c y  to enforce 

laws and r egulations w i t h i n  its jurisdiction, except as s p e cifically 

stated in this chapter and r e g u l a t i o n s  a d o pted under it. The c o m m i s­

sioner shall coordinate p e r m i t t i n g  procedures to prevent u n n e c e s s a r y  

d u p l i cation in p e r m i t  review.

(b) Surface coal m i n i n g  operations for coal w h i c h  has b e e n  or is 

conveyed out of federal o w nership must me e t  the requirements of this 

c h a p t e r .

Sec. 41.45,975. SEVERAPILITY. If a n y  p r o v i s i o n  of this chapter or 

the appli c a b i l i t y  of it to any p e r s o n  or circumstances is held invalid, 

the r emainder of this Act and the a p p l i c a t i o n  of that prov i s i o n  to other 

persons or circumstances is not affected.

Sec. 41.45.980. A D M I N I S T R A T I V E  PRO C E D U R E  ACT. Unless otherwise 

provided, the A d m i n i s t r a t i v e  P r ocedure Act (AS 44.62) applies to this 

chapter.

Sec. 41.45.998. DEFINITIONS. In this chapter

(1) "alluvial valley floors" means the u n c o n s o l i d a t e d  stream- 

laid deposits h o l d i n g  streams where water a v a i l a b i l i t y  is sufficient for
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s u b i r r i g a t i o n  or flood ir r i g a t i o n  agricultural activities but does not 

i n c l u d e  u p l a n d  areas w h i c h  are g e n e r a l l y  o v e r l a i n  by a thin veneer of 

colluvial deposits c o m p o s e d  c h i efly of debris f r o m  sheet erosion, d e p o­

sits b y  u n c o n c e n t r a t e d  r u n o f f  or slope wash, together with talus, other 

m ass m o v e m e n t  a c c u m u l a t i o n  and w i n d b l o w n  deposits*

(2) " applicant" means a p e r s o n  or other entity seeking a p e r­

mit f r o m  the commis s i o n e r  to conduct s u r face coal m ining or underground 

m i n i n g  activities under this chapter*

(3) "coal" me a n s  all f o r m a  of coal, including lignite*

(4) "com m i s s i o n e r "  means the c o mmissioner of natural resources 

or the c o m m i s sioner's a u t h orized r e p resentatives or agents*

(5) " d epartment" means the Department of Natural Resources*

(6) "imminent danger to the h e a l t h  and safety of the public" 

means the e x istence of a c o ndition or practice, or a v i o l a t i o n  of a 

p ermit or other r e q u i r e m e n t  of this chapter in a surface coal m ining and 

r e c l a m a t i o n  o p eration u n d e r  wh i c h  a rati o n a l  p erson wo u l d  not submit to 

expo s u r e  for fear of substantial physical harm;

(7) " operation" means a surface coal m ining operation or a 

surface coal raining a nd r e c l a m a t i o n  operation*

(8) "operator" means a p e r s o n  engaged in coal m i n i n g  who 

removes or intends to r e move more than 250 tons of coal from the earth 

b y  coal m i n i n g  w i t h i n  12 consec u t i v e  cale n d a r  months in any one lo c a­

tion*

(9) "other m i n e r a l s "  means clay, stone, sand, gravel, m e t a l­

liferous and n o n - m e t a l l i f e r o u s  ores, and other solid m a terials or s u b­

stances of commercial va l u e  excavated in solid form fr o m  natural dep o­

sits on or in the earth, e x clusive of coal, and those minerals that o c­

cur n a t u r a l l y  in liquid or gaseous form*

(10) "permit" means a permit to conduct a surface coal mining
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and r e c l a m a t i o n  o p e r a t i o n  issued b y  the c o m m i s s i o n e r  u n d e r  the terms of 

this c h a p t e r ;

(11) "permit area" means the are a  of land indi c a t e d  on the a p­

prov e d  maps sub m i t t e d  b y  the opera t o r  w i t h  his a p p l i c a t i o n  w h i c h  must be

c o v ered b y  the op e r a t o r ' s  bond as r e q u i r e d  b y  AS 4 1 .45.160 and must be

r e a d i l y  i d e n t i f i a b l e  b y  a p p r o priate m a r k e r s  on the site;

(12) "permittee" means a p e r s o n  h o l d i n g  a p e r m i t  to conduct a 

surface coal m i n i n g  and r e c l a m a t i o n  o p e r a t i o n  or u n d e r g r o u n d  m i n i n g  a c­

tivities under this chapter;

(13) "person" means an individual, partnership, association, 

society, j o i n t - s t o c k  company, firm, company, c o r p o r a t i o n  or other b u s i­

ness organization;

(14) " r e c l a m a t i o n  plan" me a n s  a p l a n  for the r e c l a m a t i o n  of an 

a pplic a n t ' s  p r o p o s e d  surface coal m i n i n g  o p e r a t i o n  sub m i t t e d  b y  the a p­

plicant u n d e r  r e g u l ations adopted u n d e r  AS 41.45.110;

(15) "significant imminent environmental h a r m  to land, air or 

w a t e r  r e s o u r c e s "  means a condition, practice, or v i o l a t i o n  w h i c h  is 

causing or can be e x p e c t e d  to cause an appreciable, r eparable adverse 

impact to land, air, or w a t e r  resources including, but n ot limited to, 

plant and animal life;

(16) "surface coal m i n i n g  a nd r e c l a m a t i o n  op e r a t i o n "  means a 

surface coal m ining o p e r a t i o n  and the a c t ivities n e c e s s a r y  and i n c i d e n t­

al to the r e c l a m a t i o n  of that o p e r a t i o n  after A ugust 3, 1977;

(17) "surface coal m i n i n g  o p e r a t i o n s "  means

(A) an activity

(i) c o nducted o n  the s u r face of land in connection 

with a surface coal mine or, to the extent that the activity

affects the surface of land, c o n d u c t e d  in c o n n ection with an

u n d e r g r o u n d  coal mine;
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(ii) the products of w h i c h  enter comm e r c e  or the o p­

erat i o n  of w h i c h  dire c t l y  or i n d i r e c t l y  affects interstate 

commerce;

(iii) w h i c h  m a y  include contour, strip, auger, m o u n­

tain top removal, boxcut, open pit, and area mining; the use 

of explosives and blasting; o n - s i t e  d i s t i l l a t i o n  or retorting, 

leaching, or other chemical or phys i c a l  pro c e s s i n g  of coal; 

and loading of coal for interstate comm e r c e  at or near the 

m i n e  site;

(iv) other than an a c t i v i t y  r e l a t i n g  to the e x t r a c­

tion of coal incidental to the e x t r a c t i o n  of other minerals 

u n d e r  w h i c h  the coal extracted does not exceed 16 a nd 2/3 p e r­

cent of the total tonnage of coal and other mine r a l s  removed 

a n n u a l l y  for purposes of commercial use or sale and other than 

a coal ex p l o r a t i o n  activity subject to this chapter; and

(B) the areas on which an a c t i v i t y  des c r i b e d  in (A) of 

this p a r a g r a p h  occurs or where the a c t i v i t y  disturbs the natural 

land surface, i n cluding adjacent land, the u s e  of w h i c h  is i n c i­

dental to the activity; land affected b y  the c o n s t r u c t i o n  of n e w  

roads or the improvement or use of exis t i n g  roads to gai n  access to 

the site of the acti v i t y  and for haulage; and excavation, workings, 

impoundments, dams, v e n t i l a t i o n  shafts, e n t r y  ways, refuse banks, 

dumps, stockpiles, o v e r b u r d e n  piles, spoil banks, cul m  banks, t a i l­

ings, holes or depressions, repair areas, storage areas, pro c e s s i n g  

areas, shipp i n g  areas, and other areas u p o n  w h i c h  are situated 

structures, facilities, or other p r o p e r t y  or m a terials on the s u r­

face r e s u l t i n g  f r o m  or incidental to the activity;

(18) "Surface M i n i n g  Control and R e c l a m a t i o n  Act of 1977" 

P.L. 95-87, 91 Stat. 447-532, 30 U.S.C. secs. 1201-1328, as

-50- CSSB 843(Res)



a m e n d e d ; ..a- :

(19) "unwarranted failure to c o m ply" means the f a i lure of a 

p e r m i t t e e  to p r e v e n t  or abate a v i o l a t i o n  of a p ermit or of this chapter 

b e c a u s e  of indifference, lack of diligence, or lack of rea s o n a b l e  care.

Sec. 41.45.999. SHORT TITLE. This chapter m a y  be cited as the 

A laska S u r f a c e  Coal M i n i n g  Control and R e c l a m a t i o n  Act.

* Sec. 2. AS 41.45.970 is amended b y  a d d i n g  a n e w  sub s e c t i o n  to read:

(c) As 44. 6 2 . 6 3 2  - 4 4.62.638 do not ap p l y  to actions governed b y

this chapter.

* Sec. 3. I N I TIAL A P P L I C A T I O N S  FOR S U R F A C E  C O A L  M I N I N G  PERMITS. Not 

later tha n  two months after the date of approval b y  the federal government of 

the state p r o g r a m  for the r e g u l a t i o n  of s u r face coal m i n i n g  under the terms 

of the Surface M i n i n g  Control and R e c l a m a t i o n  Act of 1977, regardless of l i t­

igat i o n  c o n t e s t i n g  that approval or the i m p l e m e n t a t i o n  of the state program, 

an oper a t o r  of a surface coal min e  who plans to operate that mi n e  more than

eight m onths after the approval of the state p r o g r a m  must ap p l y  for a permit

under AS 41.45.060(a) for the ope r a t i o n  of the surface coal mine. T he D e­

partment of Natural Resources shall process a n  a p p l i c a t i o n  rece i v e d  under 

this s e c tion and shall grant or deny the p ermit w i t h i n  eight m onths after the 

date of the approval of the state program.

* Sec. 4. R E S E R V A T I O N  CLAUSE. Passage of this Act m a y  not be considered 

an a d m i s s i o n  b y  the State of A l aska of the legality or c o n s t i t u t i o n a l i t y  of 

the Surface M i n i n g  Control and R e c l a m a t i o n  Act of 1977, P.L. 95-87, 91 Stat.

447-532, 30 U.S.C. 1201-1328, as amended, and m a y  not be c onstrued to limit,
1

waive, or othe r w i s e  a ffect the ri g h t  of the State of Alaska, or its agencies,

f r o m  co n t e s t i n g  the c onstitutional or s t a t u t o r y  v a l i d i t y  of all or part of a

r e g u l a t i o n  p r o m u l g a t e d  under the Surface M i n i n g  Control and R e c l a m a t i o n  Act 

of 1977.

* Sec. 5. The c o m missioner of natural resources shall adopt regulations
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