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in c r e a s e  from 5 to 6. By u s in g  the  same m a th em a t ic a l fo rm u la  

d is cu s sed  above , 20 p an e ls  wou ld  be r e q u ir e d  to  have the  s i x  

p o s i t io n s  combined in t o  p a n e ls  o f  th re e  w it h o u t  r e p e a t in g  a 
c om b in a t io n . W h i le  t h i s  wou ld  c e r t a in l y  augment any work load 

r e d u c t io n s  th a t  wou ld  o th e rw is e  be a ch ie v e d  by p a n e ls , i t  w ou ld  

be a d m in is t r a t i v e ly  too u nw ie ld y  to a ttempt to  manage 20 p a n e ls .  

I f  a d d i t i o n a l  pro tempore a s s is ta n c e  were to be used i n  c o n ce r t  
w i t h  the p a n e l system, i t  wou ld  be p r e f e r a b le  to  keep the  same 
te n  pane ls  d e s c r ib e d  above, and s u b s t i t u t e  a pro tern j u s t i c e  
f o r  each o f  th e  f i v e  s i t t i n g  j u s t i c e s  p e r i o d i c a l l y  and on a 

r o t a t in g  b a s i s .
There a re , however, b o th  p h i l o s o p h i c a l  and p r a c t i c a l  l i m i ­

t a t io n s  on the  f re q u en t use o f  s u p e r io r  c o u r t  ju d g es  on the  

p a n e ls  as j u s t i c e s  pro tempore. I n  o rder to a c h ie v e  a s i g n i f i ­
can t a d d i t i o n a l  work load r e d u c t io n  by use o f  pro tern a s s is t a n c e ,  

a f a i r l y  la rg e  number o f  cases wou ld  have to be heard  by p an e ls  
made up o f two j u s t i c e s  and one pro tern j u s t i c e .  W ith  o n ly  
two o f  the f i v e  j u s t i c e s  s i t t i n g  on a la r g e  number o f  p a n e l 
c a le n d a r s , the Supreme C o u r t ' s law-making f u n c t io n  i s  even more 
d i l u t e d .  The p r e d i c t a b i l i t y  o f  r e s u l t s  d e c l i n e s ,  and the p o te n t  
i a l  f o r  c o n f l i c t s  among the  p an e ls  in c re a s e s  g r e a t ly ,  n e c e s s i ­
t a t in g  f u r t h e r  h e a r in g  by the  Court en b a n c .

There i s  a ls o  a l i m i t  to the amount o f  t im e  th a t  a s u p e r io r  

c o u r t  judg e  can be expected to  d iv e r t  from h is  t r i a l  c o u r t 

d u t ie s .  I n  t h i s  v e i n ,  i t  must be remembered as w e l l  t h a t  the
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pro tem j u s t i c a  cannot work as. e f f i c i e n t l y  as a f u l l  t im e  

j u s t i c e .  He may have one law  c le r k  a t th e  most, and w i l l  

n o t  have the l e v e l  o f  a s s is ta n c e  f o r  p r e p a r a t io n  o f p r e ­
argument memoranda and d r a f t  o p in io n s  th a t  a s i t t i n g  j u s t i c e  
ha s . F u r t h e r ,  he la ck s  th e  advantage o f  b e in g  a b le  to devo te  

f u l l  t im e  to  a p p e l la t e  m a tte rs  and the reby  deve lop  a r o u t in e  
f o r  e f f i c i e n t  d i s p o s i t i o n  o f  these types o f  c a s e s .

Some f u r t h e r  prob lems shou ld  a ls o  be no te d . I t  has been 
suggested th a t  one way o f  m ee t ing  the  o b je c t io n  co n ce rn in g  
th e  d i l u t i o n  o f  the  law-making f u n c t io n  i s  to  p ro v id e  t h a t  
i n  any case where the  p a n e l d e c is io n  were n o t  unan imous, o r  

i f  a n o n - p a r t ic ip a t in g  j u s t i c e  d is a g re ed  w i t h  th e  d r a f t  o p in io n ,  
then the case wou ld be r e f e r r e d  to  the co u r t  f o r  en banc r e s o l ­
u t io n .  W h i le  t h i s  requ irem en t wou ld to  some e x te n t reduce the 
prob lems co n ce rn in g  the  d i l u t i o n  o f  the law-making f u n c t io n ,  

i t  wou ld  a ls o  mean th a t  such a case wou ld p ro b ab ly  have to  be 
argued a g a in  b e fo re  the f u l l  c o u r t  and c e r t a i n l y  wou ld  r e q u ir e  
ano the r c o n fe re n ce . T h is  w ou ld  r e s u l t  i n  in c o n v e n ie n c e  and Vy
d e la y  to cou n se l and l i t i g a n t s ,  and a d u p l i c a t io n  o f  e f f o r t  
f o r  the members o f  the  p a n e l who i n i t i a l l y  co n s id e red  the  case .

As ano the r means o f sa fegua rd in g  th e  lawmaking f u n c t io n ,  
i t  has been suggested th a t  b e fo re  argument, a s in g le  j u s t i c e  
on a p a n e l sh ou ld  be empowered to o rder any case b e fo re  the  

p a n e l moved to the  en banc c a le n d a r .  A ga in , t h i s  wou ld p r o v id e  

some a d d i t i o n a l  sa feguards . However, w h i l e  i t  i s  im p o s s ib le ,
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w it h o u t  some exp e r ie n c e  to  draw upon, to  predict- how f r e q u e n t ly  
t h is  p r e r o g a t iv e  m ig h t be e x e r c is e d ,  i t  w ou ld  c e r t a i n l y  be 
e x e r c is e d  to some e x te n t ,  and t h i s  wou ld  r e s u l t  i n  f u r t h e r  

d im in is h in g  th e  o v e r a l l  p e rcen tag e  work load r e d u c t io n  th a t  a 

p a n e l system m ig h t a c h ie v e ,  by in c r e a s in g  th e  number o f  en banc 

c a s e s .
F i n a l l y ,  i n  o rd e r  f o r  a p a n e l system to ope ra te  e f f i c i e n t l y ,  

t h e re  must be a mechanism f o r  i d e n t i f y in g  those cases th a t  w i l l  

be amenable to  p a n e l t r e a tm en t . I f  u n a n im ity  on the  p a n e ls  i s  
r e q u ir e d ,  t h i s  means i n  a d d i t io n  t h a t  the  i d e n t i f i c a t i o n  p ro ­

cess must in c lu d e  th e  a b i l i t y  to  p r e d ic t  w i t h  some accu racy  those 
cases th a t  w i l l  be l i k e l y  to  r e s u l t  i n  a unanimous d e c is io n .  
(O therw ise  d e la y  and d u p l i c a t i o n  o f  e f f o r t  w i l l  be in c r e a s e d ) . I t  
i s  u n l i k e l y  t h a t  th e  r e c e n t ly  e s t a b l is h e d  c e n t r a l  s t a f f  a t to r n e y  

p o s i t i o n  w i l l  be a b le ,  w it h o u t  a d d i t i o n a l  a t to rn e y  a s s is t a n c e ,  
to  perform  t h i s  s c re e n in g  f u n c t io n  ad equa te ly  and a ls o  p r o v id e  

s u b s t a n t ia l  a s s is ta n c e  to  th e  co u r t  on motions and p e t i t i o n s .  
A d d i t i o n a l l y ,  the C le r k  o f  the  Supreme Court has expressed the 
concern  t h a t  th e  i n i t i a t i o n  o f  a ten-pane l system wou ld  r e q u ir e  
th e  h i r i n g  o f an a d d i t i o n a l  c a le n d a r  c le r k  to  c o o rd in a te  th e  
ass ignments and the  c a le n d a r in g  o f  cases f o r  the  ten  p an e ls  and 
f o r  the  en banc c a le n d a r s .28/

28/ I t  wou ld be p o s s ib le ,  o f  co u rs e , to reduce the  number o f 
p a n e ls  from ten  to f i v e ,  w i t h  each j u s t i c e  s i t t i n g  on 
th re e  d i f f e r e n t  p a n e ls .  The number o f  p a n e ls  c o u ld  n o t  
be fewer than f i v e ,  however, and s t i l l  m a in t a in  an eq ua l 
d i s t r i b u t i o n  o f  p a n e l ass ignm ents . I n  t h i s  e v e n t , i t  i s  
e s t im a ted  by the  C le rk  th a t  an a d d i t i o n a l  one- ha lf t im e  
c a le n d a r  c le r k  wou ld be r e q u ir e d .  F iv e  p a n e ls  wou ld a c h ie v e  
the same percen tage work load r e d u c t io n s  as wou ld ten  p a n e ls , 
b u t such a system wou ld no t be f u l l y  r o t a t in g .
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I t  i s  a n t i c ip a t e d  th a t  an a d d i t i o n a l  c e n t r a l  s t a f f  

a t t o rn e y  and .an a d d i t i o n a l  c a le n d a r  c le r k  wou ld 

be r e q u ir e d  to im p lem ent th e  p a n e l system. The approx imate 

co s t  f o r  the  f i r s t  year o f  an a t t o r n e y , s e c r e ta ry , and e q u ip ­

ment w ou ld  be $69,000 and fo r  each year t h e r e a f t e r  $65,000.
I f  a c a le n d a r  c le r k  were added th e  t o t a l  c o s t  wou ld  be 
$90,000 fo r  the  f i r s t  year and $74,000 each year t h e r e a f t e r .

L im i t  appea ls  o f  r i g h t  to  th e  supreme c o u r t . S in ce  the  

p r im a ry  g o a l o f  th ese  changes i n  th e  a p p e l la t e  system i s  to 
reduce th e  work load o f  th e  supreme c o u r t ,  one d i r e c t  method 

o f  d e a l in g  w i t h  th e  prob lem  wou ld  be to p e rm it  fewer app ea ls .
i

T h is  c o u ld  be done by a b o l is h in g  appea ls  o f  r i g h t  to the  supreme 
c o u r t  i n  c e r t a in  types o f  cases or by t o t a l l y  e l im in a t in g  appea ls  
o f  r i g h t  and a u t h o r iz in g  the  supreme co u r t  to  g ran t w r i t s  o f 
c e r t i o r a r i  f o r  those cases w h ic h  i t  w ishes to  hea r . The p r im a ry  
advantage o f  such a system i s  t h a t  i t  wou ld produce an immed iate 
r e d u c t io n  i n  the case lo ad  o f  th e  supreme co u r t  and wou ld enab le  
the c o u r t  i t s e l f  to e x e r c is e  c o n t r o l  over th e  s iz e  o f  i t s  case­
lo a d .

A lthough  the  r i g h t  to a t le a s t  one appea l i s  t r a d i t i o n a l  i n  
the  American j u d i c i a l  system, such a r i g h t  i s  no t co n fe r re d  by 
the U n ite d  S ta tes  C o n s t i t u t io n .  The American Bar A s s o c ia t io n  
Standards on Court O rg a n iz a t io n  in c lu d e  the f o l lo w in g  s ta tement: 

" [ I ] t  shou ld  be re c o g n iz e d  th a t  a l i t i g a n t  has no u n q u a l i f i e d  
r i g h t  to an a p p e a l ..."29/

29/ A3A Standards on Court O rg a n iz a t io n  at 35.



A l im i t a t i o n  o r  a b o l i t i o n  o f  appea ls  o f  r i g h t  to  th e  supreme

co u r t  wou ld r e q u ir e  an amendment to  A. S .  22.05.010(a)> w h ic h

c u r r e n t ly  reads i n  p a r t :

The supreme co u r t  has f i n a l  a p p e l la t e  j u r i s d i c t i o n  
i.n a l l  a c t io n s  and p ro c e e d in g s . . . . A n  appea l to 
th e  supreme co u r t  i s  a m a tte r  o f  r i g h t .  . . .

A r t i c l e  IV , s e c t io n  1, o f  th e  A laska C o n s t i t u t io n  g ran ts  to  the  

l e g i s l a t u r e  th e  a u t h o r i t y  to p r e s c r ib e  th e  j u r i s d i c t i o n  o f  co u r ts : 

"The j u r i s d i c t i o n  o f  cou rts  s h a l l  be p r e s c r ib e d  by law ."  T h is  
wou ld seem to p re c lu d e  any c o n s t i t u t io n a l  prob lems w i t h  the e l i m i ­
n a t io n  o f appea ls  o f  r i g h t ,  b u t  a r t i c l e  IV ,  s e c t io n  2, may p la c e  

some l im i t a t i o n  on the  l e g i s l a t u r e ' s  power to p r e s c r ib e  j u r i s ­
d i c t i o n .  A r t i c l e  IV ,  s e c t io n  2(a), p ro v id e s  i n  p a r t :  "The supreme
co u r t  s h a l l  be the  h ig h e s t  c o u r t  o f  th e  S ta te , w i t h  f i n a l  a p p e l la t e  

j u r i s d i c t i o n ." [Emphasis added.] Thus , a lth o u g h  under s e c t io n  
1 the l e g i s l a t u r e  has the a u t h o r i t y  to " p re s c r ib e  j u r i s d i c t i o n " ,  
under s e c t io n  2 i t  may n o t  have th e  a u t h o r i t y  to  g ran t f i n a l  
a p p e l la t e  j u r i s d i c t i o n  to any co u r t  o th e r  than the  supreme c o u r t .

S in ce  no l e g i s l a t i v e  a ttempt has been made to l i m i t  appea ls 
o f  r i g h t  to the supreme c o u r t ,  the  A laska Supreme Court o b v io u s ly  
has had no o p p o r tu n it y  to  c o n s id e r  the c o n s t i t u t i o n a l i t y  o f  such 
a l im i t a t i o n .  However, i f  appea ls  o f  r i g h t  were l im i t e d  or 
a b o l is h e d ,  the  supreme cou r t wou ld  r e t a in  the power to accep t 

cases by c e r t i o r a r i ,  and the A laska Supreme Court has In d ic a t e d  
th a t  the  e x e r c is e  o f  such a power i s  e q u iv a le n t  to the  e x e r c is e  

o f  " f i n a l  a p p e l la t e  j u r i s d i c t i o n " .  I n  S ta te  v .  Browder.12/ the 
cou r t s ta ted :

30/ 486 P. 2d 925 (Alaska 1971).



W e  t h i n k  it s i g n i f i c a n t  t h a t  t h e  l e g i s l a t u r e  in 
p r e s c r i b i n g  this c o u r t ' s  j u r i s d i c t i o n  s p e c i f i­
c a l l y  p r o v i d e d  that " T h e  s u p r e m e  c o u r t  m a y  i s s u e  
i n j u n c t i o n s ,  w r i t s  of review, m a n d a m u s , c e rt io ra ri ,  
p r o h i b i t i o n ,  h a b e a s  corpus, a n d  a l l  o t h e r  w r i t s
n e c e s s a r y  or p r o p e r  to t h e  c o m p l e t e  e x e r c i s e  of its
j u r i s d i c t i o n .  ’ I n  o u r  v i e w  t h i s  p r o v i s i o n  is a 
c l e a r  m a n i f e s t a t i o n  o f  the l e g i s l a t u r e’s intent  
t h a t  th e s u p r e m e  c o u r t  w o u l d  b e  a b l e  to e x e r c i s e  
its f i n a l  a p p e l l a t e  .jurisdiction o t h e r  t h a n  by 
a p p e a l .

It is p o s s i b l e  t h e n  th at  the l i m i t a t i o n  o r  a b o l i t i o n  o f  a p p e a l s

o f  r i g h t  c o u l d  b e  c o n s t r u e d  as a l e g i t i m a t e  e x e r c i s e  o f  the

l e g i s l a t u r e’s p o w e r  to p r e s c r i b e  j u r i s d i c t i o n  a nd n o t  as an 

u n c o n s t i t u t i o n a l  g r a n t  o f  f in al  a p p e l l a t e  j u r i s d i c t i o n  to a l o w e r  

court. T h e  r e s o l u t i o n  of this c o n s t i t u t i o n a l  q u es ti on , h o w ev er ,  

is f a r  f r o m  clear, and it w o u l d  h a v e  to b e  g i v e n  seri ou s c o n s i d e r­

a t i o n  if an a t t e m p t  is to b e  m a d e  to o b t a i n  an a m e n d m e n t  of 

A.S. 2 2 . 0 5 . 0 1 0 ( a )  so as t o - l i m i t  or a b o l i s h  appea ls  o f  r i g h t  to 

the s u p r e m e  court.

T h e  c o n s e n s u s  of the c o m m e n t a t o r s  a p p e a r s  to b e  that l i m i t i n g  

the r i g h t  to a p p e a l  is n o t  a d e s i r a b l e  s o l u t i o n  to the c a s e l o a d  

p r o b l e m .  H u f s t e d l e r ,  f o r  example, is s t r o n g l y  o p p o s e d  to this 

a p p r o a c h :

T h e r e  a r e  d i r e c t  a n d  i n d i r e c t  w a y s  to t r i m  an a p p e l l a t e  
docket. T h e  d i r e c t  w a y  is to cu t o f f  o r  limit the r i e n t  
to appeal. T h e  i n d i r e c t  w a y  is to c r e a t e  a se ries of" 
p r o c e d u r a l  or f i n a n c i a l  i m p e d i m e n t s  w h i c h  d i s c o u r a g e  
appeals. W e  can  d i s p o s e  o f  the i n d i r e c t  m e t h o d s  summarily.

T O  Id. at 930.
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E n t w i n i n g  t h e  a p p e l l a t e  p r o c e s s  i n  e v e n  m o r e  r e d  t a p e  
t h a n  t h e r e  is at p r e s e n t  or m a k i n g  a p p e a l s  e v e n  m o r e  
e x p e n s i v e  is a v i g o r o u s  step b a c k w a r d s .  T h e r e  r e m a i n s  
t h e  d i r e c t  route. T h e  a m p u t a t i o n  m e t h o d  w i l l  u n d o u b t e d l y  
c u r e  c o n g e s t i o n ,  b u t  t h e  t r e a t m e n t  m a y  b e  w o r s e  t h a n  the 
disease. [ F OO T N O T E  O M I T T E D . ] 32/ -

T h e  A m e r i c a n  B a r  A s s o c i a t i o n  S t a n d a r d s  o n  A p p e l l a t e  C o urts

ta k e the p o s i t i o n  t h a t  l i t i g a n t s  g e n e r a l l y  s h o u l d  h a v e  a t  l e a s t

o n e  a p p e a l  o f  r i g h t .33/ T h e  C o m m e n t a r y  to S t a n d a r d  3.10,

O p p o r t u n i t y  f or A p p e l l a t e  R e vi ew , s t a t e s  i n  part:

T h e  r i g h t  o f  appeal, w h i l e  n e v e r  h e l d  to b e  w i t h i n  
t h e  D u e  P r o c e s s  g u a r a n t y  of t h e  U n i t e d  S t a te s 
C o n s t i t u t i o n ,  is a f u n d a m e n t a l  e l e m e n t  of p r o c e d­
u r a l  f a i r n e s s  as g e n e r a l l y  u n d e r s t o o d  in this country.
T h a t  r i g h t  s h o u l d  b e  a c c o r d e d  an a g g r i e v e d  p a r t y  to 
a t r i a l  c o u r t  p r o c e e d i n g .£z'

E v e n  i f  t h e r e  a r e  n o  l e g a l  p r o b l e m s  w i t h  l i m i t i n g  t h e  r i g h t  o f

appeal, s u c h  a l i m i t a t i o n  does r a i s e  s e r i o u s  p o l i c y  q u e s t i o n s .

Indeed, the I d a h o  c o m m i t t e e  r e j e c t e d  this a p p r o a c h  s o l e l y  f or

p o l i c y  r e a s o n s :

U l t i m a t e l y ,  the s u g g e s t i o n  that t h e  r i g h t  o f  
a p p e a l  s h o u l d  b e  l i m i t e d  w a s  rej e c t e d  b y  the 
c o m m i t t e e ,  b u t  n o t  o n  l e g a l  gro un ds . O v e r­
wh e l m i n g l y ,  c o m m i t t e e  m e m b e r s  f e l t  th at  in a 
s t a t e  s u c h  as I d a h o  w i t h  a s t r o n g  w e s t e r n  
t r a d i t i o n  o f  i n d e p e n d e n c e ,  p e r s o n s  s h o u l d  
h a v e  th e  r i g h t  to at l e a s t  o n e  a p p e a l  f r o m  a 
t r i a l  j u d g e ' s  d e c i s i o n  to a l l o w  f o r  c o r r e c t i o n  
o f  error. L i m i t i n g  the r i g h t  to a p p e a l  in any 
w a y  w o u l d  n o t  b e  p o p u l a r  w i t h  I d a h o  c i t i z e n s  a n d  
r ised. Thus, this a l t e r n a t i v e  was

32/ H u f s t e d l e r ,  C o n s t i t u t i o n a l  R e v i s i o n ,  supra, n o t e  15, 
at 586-87. ---

3 3 / A B A  S t a n d a r d s  o n  A p p e l l a t e  C o u r t s  at 14.

34/ Id. at 15.

3 5 / D r a f t  I d a h o  A p p e l l a t e  C o u r t  R e p o r t , supra, n o t e  17, at 28.



T h e  l i m i t a t i o n  o f  t h e  r i g h t  o f  a p p e a l  w o u l d  c r e a t e  no 

s i g n i f i c a n t  n e w  c o s t s  to t h e  c o u r t  system, a n d  w o u l d  p r o ­

b a b l y  r e s u l t  i n  a r e d u c t i o n  o f  costs.

A  l e s s  d r a s t i c  a l t e r n a t i v e  to d i r e c t  l i m i t a t i o n  o n  the
9

r i g h t  to a p p e a l  w o u l d  b e  to d e v i s e  s o m e  d i s i n c e n t i v e s  to 

a p p e a l i n g .  O n e  p o s s i b l e  d i s i n c e n t i v e  w o u l d  b e  to p r o v i d e  f o r  

s u b s t a n t i a l l y  h i g h e r  a w a r d s  o f  a t t o r n e y  fees to t he p r e v a i l i n g  

party. T h e  c r i t i c i s m s  o f  s u c h  an a p p r o a c h  a re i d e n t i c a l  to 

t h o s e  s u r r o u n d i n g  the c o n t i n u i n g  R u l e  82 c o n t r o v e r s y .  P r i ­

ma r i l y ,  t he o b j e c t i o n  is t h a t  m e r i t o r i o u s  a p p e a l s  as w e l l  as 

u n m e r i t o r i o u s  on es  a r e  d i s c o u r a g e d ,  a n d  a c c e s s  to the c o u r t  is 

d e n i e d  o n  t he b a s i s  of o n e ' s  f i n a n c i a l  a b i l i t y  to t a k e  t h e  r i s k  

of losing.

W h i l e  A l a s k a ' s  r a t i o  o f  a p p e a l s  to t r i a l  c o u r t  c as es  is 

s u b s t a n t i a l l y  h i g h e r  t h a n  I d a h o' s,  it m a y  b e  that this h i g h e r  

r a t i o  is m o r e  a p p r o p r i a t e .  (In fact, t he r e l a t i v e l y  h i g h  r e v e r­

sal r a t e  in A l a s k a  s u g g e s t s  th a t at l e a s t  in A l a s k a  this m a y  b e  

t he case.) B e f o r e  a n y  d i s i n c e n t i v e s  s h o u l d  b e  a d o p t e d  as a 

m e t h o d  of r e d u c i n g  ca se lo ad , the C o u r t  m u s t  c o n c l u d e  tha t a 

s u b s t a n t i a l  n u m b e r  of t h e  a p p e a l s  c o m i n g  b e f o r e  it s h o u l d  n o t  

h a v e  b e e n  b r o u g h t .  A n d  the p a r t i c u l a r  d i s i n c e n t i v e  c h o s e n  m u s t  

b e  d i r e c t e d  at d i s c o u r a g i n g  o n l y  t h o s e  tha t s h o u l d  n o t  b e  b r o u g h t .  

It m i g h t  b e  a p p r o p r i a t e ,  f or example, to a w a r d  s u b s t a n t i a l  

a t t o r n e y  fees to a p r e v a i l i n g  a p p e l l e e  in a c l e a r l y  f r i v o l o u s  

appeal. O f  course, the t r u l y  d i f f i c u l t  q u e s t i o n  (and o n e  that
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g oe s b e y o n d  t h e  s c o p e  o f  this study) is w h e t h e r  A l a s k a n  l i t i­

gants do in fac t a p p e a l  "t oo  m a n y "  cases, a n d  if so, w h y  t h e y  

do. F o r  u n t i l  t h e  c a s e s  t h a t  s h o u l d  n o t  b e  a p p e a l e d  c a n  b e  

i d e n t i f i e d ,  a n d  the r e a s o n s  f o r  a p p e a l i n g  t h e m  d i v in ed ,  t h e n  

d i s i n c e n t i v e s  c a n n o t  b e  f a s h i o n e d  that w i l l  d i s c o u r a g e  o n l y  

t h e s e  sorts o f  cases.

It h as al so  b e e n  s u g g e s t e d  t ha t t h e  C o u r t  c o n s i d e r  l i m i t i n g  

the r i g h t  to o r a l  a rg um en t . T h e  a d v a n t a g e  o f  s u c h  a n  a p p r o a c h  

is th a t the C o u r t  w o u l d  s p e n d  less t i m e  p r e p a r i n g  fo r a n d  h e a r­

ing o r a l  a r g u m e n t s  in cases t h a t  do n o t  w a r r a n t  it. F o r  e x a m p l e ,  

in t h e  F i r s t  D i s t r i c t  of t h e  C o u r t  o f  A p p e a l s  in C a l i f o r n i a ,  t he 

c e n t r a l  s c r e e n i n g  s t a f f  i d e n t i f i e s  t he m o r e  r o u t i n e  cases t h a t  

are a m e n a b l e  to s u m m a r y  d i s p o s i t i o n .  I f  the p a n e l  a s s i g n e d  to 

th e c a se  a g r e e s  w i t h  t h e  s t a f f  c o n c l u s i o n ,  t h e n  c o u n s e l  a re 

n o t i f i e d  t h a t  the cas e w i l l  n o t  b e  p l a c e d  o n  the a r g u m e n t  c a l e n d a r  

u n l e s s  the r e q u e s t  for a r g u m e n t  is r e n e w e d  w i t h i n  a c e r t a i n  p e r i o d  

of time. S u c h  a p r o c e d u r e  r e q u i r e s ,  o f  course, an o p e r a t i n g  

c e n t r a l  s c r e e n i n g  staff, b u t  it does p e r m i t  the C o u r t  to h a n d l e  

the m o r e  r o u t i n e  cases in a t r u l y  s u m m a r y  fa sh io n.  A  s i m i l a r  

a p p r o a c h  (and m o r e  e f f e c t i v e  i n  terms of c o n t r o l l i n g  w o r k l o a d )  

w o u l d  be to p e r m i t  oral a r g u m e n t  g e n e r a l l y  o n l y  at the d i s c r e t i o n  

of the court. T h i s  approach, w o u l d  a l s o  r e q u i r e  c a r e f u l  r e v i e w  a n d  

r e c o m m e n d a t i o n s  f r o m  a c e n t r a l  s t a f f  if s u b s t a n t i a l  s a v i n g s  in
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j u d i c i a l  t i m e  w e r e  to b e  a c h i e v e d . 36/

F i n a l l y ,  it h as b e e n  suggested, t h a t  the C o u r t  a d o p t  a 

p r o c e d u r e  w h e r e b y  c o u n s e l  c a n  s t i p u l a t e  to d i s p o s i t i o n  o f 

t h e i r  a p p e a l  w i t h o u t  o p i n ion. It is i m p o s s i b l e  to p r e d i c t

h o w  m a n y  p a r t i e s  w o u l d  c h o o s e  this ap pr o a c h ,  b u t  e v e n  a f e w  j  

s u c h  s t i p u l a t i o n s  w o u l d  p r o v i d e  s o m e  relief. A d o p t i o n  o f  this 

s u g g e s t i o n  w o u l d  r e q u i r e  a p r e l i m i n a r y  d e c i s i o n  as to w h e t h e r  I 

s u c h  a s t i p u l a t i o n  w o u l d  r e q u i r e  a w a i v e r  o f  o r a l  a rg u m e n t ,  f

a n d  p r o c e d u r e s  s e t t i n g  o ut t i m e  l i m i t a t i o n s  w o u l d  n e e d  to b e  \

d r afted. F i n al ly , the C o u r t  s h o u l d  r e t a i n  d i s c r e t i o n  to d i s -  j  

a p p r o v e  the s t i p u l a t i o n .

4. E s t a b l i s h  c e n t r a l  r e s e a r c h  a n d  s c r e e n i n g  s t a f f . T h e r e  

a r e  c u r r e n t l y  s e v e r a l  s t a t e s  w h i c h  h a v e  e s t a b l i s h e d  a c e n t r a l  

s t a f f  o f  a t t o r n e y s  to p e r f o r m  r e s e a r c h  a n d  s c r e e n i n g  d u t i e s  

i n  a n  a t t e m p t  to dea l  w i t h  t h e  p r o b l e m  of i n c r e a s i n g  c as eload.

As o u t l i n e d  in t he A m e r i c a n  B a r  A s s o c i a t i o n  S t a n d a r d s  o n  A p p e l l­

ate Cou r ts , t h e  d u t i e s  o f  s u c h  a s t a f f  m a y  i n c l u d e  the f o l l o w i n g :

(1) M o n i t o r i n g  a n d  r e v i e w i n g  cases c o m i n g  b e f o r e  
the c o u r t  to a s s u r e  c o m p l i a n c e  w i t h  p r o c e d u r a l  
rules, a n d  m a k i n g  r e c o m m e n d a t i o n s  f o r  d i s p o s i t i o n  
o f  r o u t i n e  p r o c e d u r a l  m a t t e r s  in a c c o r d a n c e  w i t h  
c r i t e r i a  e s t a b l i s h e d  b y  the court;

367 L i m i t i n g  the o p p o r t u n i t y  fo r  o r a l  a r g u m e n t  m a y  r e s u l t  
in i n c r e a s i n g  the a v e r a g e  t i m e  to d i s p o s e  of cases.
T h e  a d d e n d u m  to the 1976 A p p e l l a t e  D e l a y  S t u d y  p r e p a r e d  
b y  the A d m i n i s t r a t i v e  O f f i c e  (6/21/76) s h o w e d  that the 
a v e r a g e  t i m e  f r o m  the a s s i g n m e n t  of a c a s e  o n  t he b r i e f s  
to the p u b l i c a t i o n  of t h e  o p i n i o n  w a s  218 days, w h i l e  
the a v e r a g e  time f r o m  o r a l  a r g u m e n t  to p u b l i c a t i o n  
w a s  159 days. T h i s  d i s p a r i t y  m a y  h a v e  l e s s e n e d  s i n c e  the 
p u b l i c a t i o n  o f  t ha t study, a n d  the u s e  o f  c e n t r a l  s t a f f  
to r e c o m m e n d  d i s p o s i t i o n s  in m o r e  r o u t i n e  ca se s w o u l d  
f u r t h e r  a l l e v i a t e  this prob le m.
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(2) P r e p a r i n g  c a s e  su m ma r i e s ,  i n c l u d i n g  p r o c e d u r a l  
h i s t o r y ,  facts, a n d  p r i n c i p a l  i s s u e s  a n d  a u t h o r i t i e s ,  
f o r  t h e  court's, u s e  in m a n a g i n g  its c a s e f l o w  a n d  
c o n d u c t i n g  its d e l i b e r a t i o n s ;

(3) R e v i e w i n g  all m a t t e r s  p r e s e n t e d  in p r o p r i a  p e r s o n a  
a n d  t a k i n g  m e a s u r e s  n e c e s s a r y  to p u t  t h e m  i n  c o r r e c t  
a n d  i n t e l l i g i b l e  form;

(4) S u p p l e m e n t i n g  t h e  r e s e a r c h  o f  t h e  j u d g e s ' i n d i v i d u a l  
l a w  clerks; a n d

(5) A c t i n g  f o r  t h e  co u rt  i n  s u p e r v i s i n g  p r e p a r a t i o n  o f  
c o m p l e x  r e c o r d s . ,.37/

In 1 9 7 1  the N a t i o n a l  C e n t e r  f o r  S t a t e  C o u r t s  b e g a n  the 

A p p e l l a t e  J u s t i c e  P r o j e c t  w h i c h  e s t a b l i s h e d  e x p e r i m e n t a l  c e n t r a l  

r e s e a r c h  s t a f f s  i n  N e b r a s k a ,  V i r g i n i a ,  N e w  J e r s e y  a n d  I ll inois. 

T h e  e v i d e n c e  a c c u m u l a t e d  d u r i n g  t h e s e  p r o j e c t s  s u p p o r t e d  the 

f o l l o w i n g  i n i t i a l  h y p o t h e s e s  o f  the p r o je ct :

1. T h a t  a c e n t r a l  s t a f f  of l a w y e r s  c a n , i n c r e a s e  an 
a p p e l l a t e  c o u rt 's  p r o d u c t i v i t y .

2. T h a t  a c o u r t  w i t h  a s t a f f  c a n  r e t a i n  e f f e c t i v e  
c o n t r o l  o v e r  the d e c i s i o n a l  p r o c e s s  a n d  the 
f i n a l  d e c i s i o n s .

3. T h a t  a s u b s t a n t i a l  n u m b e r  o f  a p p e a l s  a r e  " r o u t i n e "  
a n d  can b e  d e c i d e d  a p p r o p r i a t e l y  b y  short, u n s i g n e d  
o p i n i o n s .

4. T h a t  in s u c h  a r o u t i n e  ca se  a c e n t r a l  s t a f f  
m e m o r a n d u m  is h e l p f u l  to the j u dg es  a n d  m a k e s
it f e a s i b l e  to u t i l i z e  a short, u n s i g n e d  opinion.

3 7 / A B A  S t a n d a r d s  on A p p e l l a t e  C o u r t s  at 98-99.

3 8 / D. M e a d o r ,  A p p e l l a t e  Courts: S t a f f  a n d  P r o c e s s  in the
C r i s i s  of V o l u m e  (1974). T h i s  b o o k  is the o f f i c i a l  
r e p o r t  on t he A p p e l l a t e  J u s t i c e  P r o j e c t  a n d  c o n t ai ns  
d e t a i l e d  d i s c u s s i o n s  o n  n o w  t he s t a f f  f u n c t i o n e d  in 
e a c h  p r o j e c t  state.
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5. T h a t  a p p e l l a t e  s t a f f  a s s i s t a n c e  of this sort is 
a c c e p t a b l e  t o ‘th e  p r a c t i c i n g  b a r . 32/

H o w e v e r ,  f o r  t h r e e  o t h e r  i n i t i a l  h y p o t h e s e s ,  t h e  e v i d e n c e  e i t h e r

d i d  n o t  s u p p o r t  the h y p o t h e s i s  or t h e  e v i d e n c e  w a s  too a m b i g u o u s

to p e r m i t  a c o n c l u s i o n :

1. T h a t  a d d i n g  a  c e n t r a l  s t a f f  w o u l d  i n c r e a s e  p r o­
d u c t i v i t y  m o r e  tha n  p r o v i d i n g  a d d i t i o n a l  l a w  
c l er ks  f o r  t he judges.

2. That- a d d i n g  a c e n t r a l  s t a f f  w o u l d  i n c r e a s e  p r o­
d u c t i v i t y  a n d  p r e s e r v e  c o l l e g i a l i t y  m o r e  
e f f e c t i v e l y  tha n a d d i n g  j u d g e s  to the court.

3. T h a t  a d d i n g  a c e n t r a l  s t a f f  w o u l d  a l l o w  m o r e  
j u d g e  t i m e  to b e  d e v o t e d  to d i f f i c u l t  c a s e s .40/

T h e  r e p o r t  o n  the p r o j e c t  e m p h a s i z e s  t he p r o j e c t  d i d  n o t  d i s p r o v e

t h e s e  u n s u p p o r t e d  h y p o t h e s e s ;  it o n l y  f a i l e d  to v e r i f y  them.^jL/

T h e  c o n c l u s i o n  o f  the r e p o r t  w h i c h  is m o s t  p e r t i n e n t  to this s t u d y

is the f o ll ow i n g :

A m o n g  t he p o s i t i v e  s h o w i n g s  p e r h a p s  the m o s t  i m p o r t a n t  
p o i n t  is that c e n t r a l  s t a f f  l a w y e r s  do c o n t r i b u t e  to 
a p p e l l a t e  p r o d u c t i v i t y  a n d  e x p e d i t i o n . A  s t a f f  allows 
a c o u r t  to h a n d l e  a h e a v i e r  c a s e l o a d  tha n  the court 
c o u l d  h a n d l e  w i t h o u t  it. P r e c i s e l y  h o w  m u c h  a s t af f 
ca n step up t he c o u r t ' s  c a p a c i t y  d e p e n d s  on a n u m b e r
of v a r i a b l e s ,  i n c l u d i n g  the size o f  t he s ta ff  and the
c o u r t ' s  i n t e r n a l  p r o c e d u r e s  f o r  d e c i d i n g  the s t a f f  
p r o c e s s e d  c a s e s .42/

A  s i n g l e  s t a f f  a t t o r n e y  p o s i t i o n  w a s  r e c e n t l y  r e q u e s t e d  b y  the 

A l a s k a  S u p r e m e  C o u r t  and f u n d e d  b y  the le gi sl a t u r e .  R e c r u i t m e n t

39/ Id. at 163.

40/ Id. at 1 6 3 - 6 4

41/ Id. at 164.

42/ Id.
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f or this p o s i t i o n  c l o s e d  J u l y  5, 1977, a n d  t he p o s i t i o n  

w i l l  h e  s t a f f e d  b y  N o v e m b e r  1, 1977. A s  p r o p o s e d  a n d  c u r r­

e n t l y  c o n t e m p l a t e d ,  t h e  c e n t r a l  s t a f f  w i l l  c o n s i s t  of one 

attorney, w h o  w i l l  r e p o r t  to a n d  w o r k  w i t h  t h e  C l e r k  o f  t he 

S u p r e m e  Court. T h e  C l e r k  o f  t he C o u r t  w i l l  s e r v e  as s t a f f  

d i r e c t o r  f o r  the c e n t r a l  staff. T e m p o r a r y  s e c r e t a r i a l  s t a f f  

w i l l  b e  p r o v i d e d  f o r  th e r e m a i n d e r  o f  this f i s c a l  year, a n d  

the r e q u e s t  f or p e r m a n e n t  s u p p o r t  s t a f f  w i l l  b e  r e n e w e d  in 

the F Y  1979 b u d g e t  r equest. T h e  p r o p o s e d  d u t i e s  o f  the s t a f f  

a t t o r n e y  a r e  as f o l l o w s :

1. P e r f o r m  l e g a l  r e s e a r c h  o n  m a t t e r s  f i l e d  w i t h  the 
s u p r e m e  court.

2. R e v i e w  all a p p e a l s  o n c e  a ll b r i e f s  ar e in and 
p r o p o s e  p o s s i b l e  d i s p o s i t i o n  of r o u t i n e  cases.

3. R e c o m m e n d  c o n s o l i d a t i o n  o f  a p p e a l s  f o r  a rg ument.

4. R e v i e w  p e t i t i o n s  for r e v i e w  a n d  p r e p a r e  m e m o r a n d a  
r e c o m m e n d i n g  a p p r o p r i a t e  d i s p o s i t i o n .

5. R e v i e w  a n d  r e s e a r c h  c o m p l e x  m o t i o n s  p r e s e n t e d  to 
the court.

6 . R e v i e w  a n d  r e s e a r c h  b r i e f s  a n d  r e c o r d s  in s e n t e n c e  
a p p e a l s  a n d  p r e p a r e  m e m o r a n d a  r e c o m m e n d i n g  p o s s i b l e  
d i s p o s i t i o n .

7. A s s i s t  c l e r k  in s c h e d u l i n g  e x p e d i t e d  a p p e a l s  b e f o r e  
the court.

8 . A s s i s t  c l e r k  in p r e p a r i n g  c o m p l i c a t e d  r e c o r d s  on appeal.

9. - :ems f or o p e r a t i o n  of the s t a f f  a t t o r n e y

4 3 / R e c r u i t m e n t  B u l l e t i n  d a t e d  J u n e  4, 1977. See A.poendix 
III. ----
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W h i l e  t h e  e s t a b l i s h m e n t  of thi s o n e  p o s i t i o n  m a y  c o n t r i­

b u t e  to t he a d m i n i s t r a t i v e  e f f i c i e n c y  o f  the c o u r t ' s  o p e r a t i o n s ,  

as c u r r e n t l y  s t a f f e d  it is b y  n o  m e a n s  t h e  e q u i v a l e n t  o f  a f u l l -  

s c a l e  p r o g r a m  o f  c e n t r a l  s t a f f  r e s e a r c h  a n d  s c r e e n i n g  d e s i g n e d  

to i n c r e a s e  s i g n i f i c a n t l y  t h e  c o u r t ' s  c a p a c i t y  to p r o c e s s  c a s e s . b h J  

T h e  e x p e r i m e n t a l  s ta ff s w h i c h  w e r e  e s t a b l i s h e d  b y  the A p p e l l a t e  

J u s t i c e  P r o j e c t  i n c l u d e d  s e v e r a l  s t a f f  a t t o r n e y s ,  w h o  w o r k e d  

u n d e r  the s u p e r v i s i o n  o f  a s e n i o r  a t t o r n e y  f u n c t i o n i n g  as the 

s t a f f  d i r e c t o r .  O f  course, the c o u r t s  p a r t i c i p a t i n g  i n  t he p r o­

je c t  w e r e  m u c h  larger, h i g h e r  v o l u m e  c o u r t s  t h a n  A l a s k a ' s .

I n  19 76  the I d a h o  S u p r e m e  C o u r t  e s t a b l i s h e d  the p o s i t i o n  o f  

c e n t r a l  r e s e a r c h  a t t o r n e y  w i t h  the p r i m a r y  d u t i e s  of s c r e e n i n g  

p e t i t i o n s  a n d  m o t i o n s  a n d  c a r r y i n g  out s p e c i a l i z e d  r e s e a r c h  p r o­

j e c t s  f o r  the c o u r t . 45/ in a t e l e p h o n e  c o n v e r s a t i o n  o n  J u l y  

29, 1977, C a r l  Bi an ch i,  A d m i n i s t r a t i v e  D i r e c t o r  o f  t h e  C o u r t s  

f or t he S t a t e  of Idaho, i n d i c a t e d  t h at  t h e  c e n t r a l  s t a f f  a p p r o a c h  

is w o r k i n g  v e r y  w e l l  a n d  has b e e n  of p a r t i c u l a r  b e n e f i t  in the

4 4 / T h e  A d m i n i s t r a t i v e  O f f i c e  is c u r r e n t l y  d e v e l o p i n g  a 
f e d e r a l  g r a n t  u n d e r  w h i c h  two a d d i t i o n a l  c l e r i c a l  
s u p p o r t  p o s i t i o n s  for the c e n t r a l  s t a f f  w o u l d  be 
f unded. T h e  r e q u e s t  f or c l e r i c a l  s u p p o r t  in the F Y  
1978 b u d g e t  w a s  d e n i e d  b y  t h e  L e g i s l a t u r e .

4 5 / D r a f t  I d a h o  A p p e l l a t e  C o u r t  R e p o r t , s u n r a , n o t e  17, 
at 2l. T h i s  a c t i o n  w a s  t ak en  in a c c o r d  w i t h  a p r o­
p o s a l  p r e p a r e d  b y  Ca rl  Bian c hi , A d m i n i s t r a t i v e  D i r e c t o r  
o f  the C o u r t s  for the S ta t e of Idaho. A  c o p y  of this 
p r o p o s a l  ha s b e e n  f o r w a r d e d  to D o n n a  P e g u e s , C l e r k  of 
the S u p r e m e  Court.



a r e a  o f  p e t i t i o n s  f o r  r e v i e w  a n d  m o t i o n s .  T h e  c o u r t  c u r r e n t l y

has o n e  s t a f f  a t t o r n e y  a n d  is c o n s i d e r i n g  h i r i n g  a n  a s s i s t a n t

s t a f f  r e s e a r c h  a t t o r n e y  in the n e a r  future.

T h e  o n l y  r e a l  d i s a d v a n t a g e  o f  a c e n t r a l  s t a f f  a p p r o a c h  to

the c a s e l o a d  p r o b l e m  is t h e  r i s k  t h a t  the s t a f f  m a y  a s s u m e

j u d i c i a l  r e s p o n s i b i l i t i e s  w h i c h  p r o p e r l y  s h o u l d  b e  p e r f o r m e d

b y  the j u s t i c e s .  T h e  C o m m e n t a r y  to S t a n d a r d  3.62, L e g a l  Staff,

o f  the A m e r i c a n  B a r  A s s o c i a t i o n  S t a n d a r d s  o n  A p p e l l a t e  C o u r t s ,

c o m m e n t s  o n  this p r o b l e m :

T h e  p r o b l e m  c r e a t e d  b y  u s e  o f  a c e n t r a l  l e g a l  s t a f f  
is t h a t  j u d i c i a l  r e s p o n s i b i l i t y  m a y  b e  d i f f u s e d  
a m o n g  t h e  s t a f f  to t he d e t r i m e n t  of t h e  a p p e l l a t e  
p r o c e s s .  W h e r e  a c o u r t  e m p l o y s  a  c e n t r a l  staff, it 
m u s t  b e  c o n t i n u a l l y  a l e r t  to t he r i s k  o f  i n t e r n a l  
b u r e a u c r a t i z a t i o n  and g u a r d  a g a i n s t  a n y  t e n d e n c y  
to r e l y  o n  s t a f f  f o r  d e c i s i o n s  t h a t  s h o u l d  b e  m a d e  
o n l y  b y  j u d g e s  p e r s o n a l l y .  S o m e  a r r a n g e m e n t s  
i n v o l v i n g  c e n t r a l  s t a f f .... s e e m  to i n v o l v e  e x c e s s i v e  
d e l e g a t i o n  to s t a f f .46/

S i n c e  t h e  u s e  of a c e n t i a l  s t a f f  is p u r e l y  a m a t t e r  of 

i n t e r n a l  o p e r a t i n g  p r o c e d  s u c h  a s y s t e m  c o u l d  b e  a d o p t e d  

b y  a d m i n i s t r a t i v e  action. No c o n s t i t u t i o n a l  or s t a t u t o r y  a m e n d­

m e n t s  w o u l d  b e  r e q u i r e d .

It is e x t r e m e l y  d i f f i c u l t  to q u a n t i f y  the w o r k l o a d  r e d u c t i o n s  

t ha t a c e n t r a l  r e s e a r c h  s t a f f  w o u l d  a c h i e v e  f or the court. Ce r-

4 6 / A B A  S t a n d a r d s  o n  A p p e l l a t e  C o u r t s  at 10Q.
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t a i n l y  t h e  u s e  o f  c e n t r a l  s t a f f  f o r  r e s e a r c h i n g  a n d  m a k i n g  

r e c o m m e n d a t i o n s  for d i s p o s i t i o n  in p e t i t i o n s  f o r  r e v ie w , 

c o m p l e x  m o t i o n s , s e n t e n c e  a p p e a l s , a n d  o t h e r  r o u t i n e  a p p e a l s  

w i l l  f r e e  t h e  j u s t i c e s '  p e r s o n a l  l a w  c le rk s f o r  w o r k  o n  

d r a f t  o p i n i o n s  a n d  b e n c h  m e m o r a n d a .  T h e r e  is al s o s o m e  a d­

v a n t a g e  to b e  g a i n e d  f r o m  a p e r m a n e n t  c e n t r a l  s t a f f  i n  terms 

o f  b o t h  e x p e r i e n c e  a n d  th e d e v e l o p m e n t  o f  a n  e f f i c i e n t  r o u t i n e .

It h as b e e n  s u g g e s t e d  tha t th e C o u r t  m a y  w i s h  to c o n s i d e r  I 

p o o l i n g  f i v e  o f  the ten e x i s t i n g  l a w  c l e r k  p o s i t i o n s  a n d  r e l o -  ^  

e a t i n g  t h e s e  f i v e  p o s i t i o n s  i n  the c e n t r a l  staff, l e a v i n g  e a c h  

j u s t i c e  w i t h  o n e  p e r s o n a l  l a w  clerk. W h i l e  this s u g g e s t i o n  

m a y  h a v e  so me  m e r i t ,  it c a n n o t  b e  s a i d  c o n c l u s i v e l y  t h a t  this 

w o u l d  p e r m i t  t he C o u r t  to h a n d l e  its c a s e l o a d  m o r e  e f f e c t i v e l y .

As n o t e d  above, t h e  N a t i o n a l  C e n t e r ' s  A p p e l l a t e  J u s t i c e  P r o j e c t  

f a i l e d  to d e m o n s t r a t e  that the a d d i t i o n  o f  c e n t r a l  s t a f f  w o u l d  

i n c r e a s e  p r o d u c t i v i t y  m o r e  t h a n  a d d i t i o n a l  l a w  clerks. Fu rt h e r ,  

f i v e  a d d i t i o n a l  a t t o r n e y s  a r e  p r o b a b l y  m o r e  t h a n  this C o u r t  

r e q u i r e s  f or a c e n t r a l  staff, a l t h o u g h  i n t e r n a l  p r o c e d u r e s  

c o ul d be d e s i g n e d  to r e - d i s t r i b u t e  so me  e x i s t i n g  l a w  c l e r k  f u n c­

tions to s u c h  an a u g m e n t e d  c e n t r a l  s t a f f . *±11

W ] For example, the a u g m e n t e d  c e n t r a l  s t a f f  m i g h t  b e  
a s s i g n e d  a l l  b e n c h  m e m o r a n d a ,  l e a v i n g  the p e r s o n a l  
l a w  c l e r k s  o n l y  w i t h  the ta sk s  of d r a f t i n g  o p i n i o n s  
a n d  p r e p a r i n g  s u b s t a n t i v e  a nd t e c h n i c a l  c om ments.

-36-



It a p p e a r s  in a d d i t i o n  that c e n t r a l i z i n g  l a w  c l e r k  p o s i­

tions w o u l d  p e r m i t  a m o r e  e y e n  d i s t r i b u t i o n  o f  w o r k l o a d  a m o n g  

t he n o n - j u d i c i a l  l e g a l  a s s i s t a n c e  a n d  m i g h t  w e l l  r e s u l t  in i n­

c r e a s e d  p r o d u c t i v i t y  f o r  t he C o u r t  o v e r al l . It is debat a bl e,  

h o w e ve r,  w h e t h e r  this r e d i s t r i b u t i o n  of p o s i t i o n s  an d w o r k l o a d  

w o u l d  r e s u l t  in a s u f f i c i e n t  i n c r e a s e  i n  p r o d u c t i v i t y  to w a r r a n t  

th e u p h e a v a l  i n v o l v e d  in m a k i n g  Che change.

T h e  p r o j e c t e d  c o s t  o f  e s t a b l i s h i n g  a m i n i m a l  c e n t r a l  s t a f f  

of two a t t o r n e y s  a n d  o n e  s ec re t a r y ,  i n c l u d i n g  s p a c e  a n d  e q u i p­

m e n t  r e q u i r e m e n t s ,  w o u l d  b e  a p p r o x i m a t e l y  $ 1 3 8 , 0 0 0  the f i r s t  

y e a r  a n d  $ 1 3 0 , 0 0 0  e a c h  s u b s e q u e n t  year. T h i s  i n c l u d e s  the 

c o s t  o f  che e x i s t i n g  s t a f f  p o s i t i o n ,  so the a d d i t i o n a l  c o s t  

w o u l d  be s u b s t a n t i a l l y  less.

5. E s t a b l i s h  i n t e r m e d i a t e  a p p e l l a t e  c o u r t . T h e  c o m m e n t a t o r s  

a re u n i f o r m l y  in a g r e e m e n t  that the m o s t  d e s i r a b l e  m e t h o d  o f  

d e a l i n g  w i t h  i n c r e a s i n g  a p p e l l a t e  c a s e l o a d s  is the e s t a b l i s h­

m e n t  o f  a n  i n t e r m e d i a t e  c o u r t  of appeals. S e v e r a l  r e c e n t  

a r t i c l e s  h a v e  a d v o c a t e d  this s o l u t i o n , a n d  the A m e r i c a n  Bar 

A s s o c i a t i o n  S t a n d a r d s  o n  C o u r t  O r g a n i z a t i o n  a r e  e m p h a t i c  in t h e i r

4-8/ S ee e . g . , H o p k i n s ,  T h e  R o l e  of an I n t e r m e d i a t e  A p p e l l a t e
C o u r t , 41 B r o o k l y n  L. Rev. 4$9 C 1 9 7 5 ) ; H u f s t e d l e r , C o n s t i t u­
ti o n a l  R e v i s i o n  a n d  A p p e l l a t e  C o u r t  D e c o n g e s t a n t s , 55 
W a s h i n g t o n  L. Rev. , 577 (.1969); a n d  A p p e l l a t e  C o u r t  R e f o r m ,
45 M iss. L. J. 121 C 1 9 7 4 ) • A p p e n d i x  IV to this r e p o r t  c o n­
tains s u m m a r i e s  of t h e s e  a r t i c l e s  p r e p a r e d  b y  the Idaho 
A d m i n i s t r a t i v e  Off ic e.
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W h e r e  a s u p r e m e  c o u r t  b y  r e a s o n  of w o r k l o a d  is 
u n a b l e  to p e r f o r m  b o t h  its p r i n c i p a l  f u n c t i o n s ,  
s o m e  a d d i t i o n a l  m e c h a n i s m  of a p p e l l a t e  r e v i e w  
b e c o m e s  n e c e s s a r y .  T h i s  s i t u a t i o n  has l on g 
s i n c e  p r e v a i l e d  i n  states w i t h  l a r g e  p o p u l a t i o n ,  
a n d  is b e c o m i n g  i n c r e a s i n g l y  p r e v a l e n t  in s t a t e s  
o f  s m a l l e r  p o p u l a t i o n .  T h e  i m m e d i a t e  n e c e s s i t y  
f o r  a n  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  m a y  b e  m e t  or 
p o s t p o n e d  b y  s u c h  d e v i c e s  as u s e  o f  p e r  c u r i a m  a n d  
m e m o r a n d u m  d e c i s i o n s  i n  cases h a v i n g  l i m i t e d  
g e n e r a l  s i g n i f i c a n c e ,  b y  l i m i t i n g  o r a l  a r g u m e n t  
in a p p r o p r i a t e  c i r c u m s t a n c e s , a n d  b y  i m p r o v e d  
e f f i c i e n c y  in m a n a g e m e n t  o f  the h i g h e s t  a p p e l l a t e  
c o u r t ' s  w o r k . . .  S i n c e  t h e r e  s ee ms  l i t t l e  p r o s p e c t  
for a lo ng  r u n  d e c l i n e  in the v o l u m e  o f  a p p e l l a t e  
l i t i g a t i o n ,  o n c e  t h e  s u r g e  of a p p e l l a t e  cases h as 
b e e n  f e l t  in a  s t a t e  h a v i n g  o n l y  o n e  a p p e l l a t e  
court, steps s h o u l d  b e  t a k e n  f o r t h w i t h ' t o  e s t a b l i s h  
I n  i n t e r m e d i a t e  a p p e l l a t e  co ur t r a t h e r  th an  t e m p o­
r i z i n g  w i t h  s u b s t i t u t e  a r r a n g e m e n t s . t E M P H A S I S  
A D D E D  J4y/--------  ------------ ---------

In a d d i t i o n  to b e i n g  t h e  s o l u t i o n  m o s t  o f t e n  a d v o c a t e d  b y  

the c o m m e n t a t o r s ,  t he c r e a t i o n  o f  an i n t e r m e d i a t e  a p p e l l a t e  

c o u r t  is the  s o l u t i o n  w h i c h  has b e e n  c h o s e n  m o s t  f r e q u e n t l y  to 

r e l i e v e  c o n g e s t i o n  in a s i n g l e  a p p e l l a t e  c o u r t . 50/ T w e n t y -  

eight s t a t e s  n o w  h a v e  i n t e r m e d i a t e  a p p e l l a t e  courts, a n d  

s e v e r a l  s t a t e s  a re s t u d y i n g  t h e i r  n e e d  f o r  s u c h  a c o u r t .51/

T h e  f o l l o w i n g  t a b le 52 / i n d i c a t e s  the s ta tu s  of i n t e r m e d i a t e  

a p p e l l a t e  c o u r t s  in the w e s t e r n  s t a t e s :

support of this solution:

4 9 / A B A  S t a n d a r d s  on C o u r t  O r g a n i z a t i o n  at 35.

5 0 / H o p k i n s ,  s u p r a , n o t e  48, at 462.

51/ D r a f t  I d a h o  A p p e l l a t e  C o u r t  R e p o r t , s u p r a  n o t e  17, at 25.

52/ Id. at 26.
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I N T E R M E D I A T E  A P P E L L A T E  C O U R T S  IN W E S T E R N  S T A T E S

S t ates W i t h  
I n t e r m e d i a t e  
A p p e l l a t e  

C ourt s

O r e g o n
W a s h i n g t o n
C a l i f o r n i a
A r i z o n a
N e w  M e x i c o
O k l a h o m a
T e x a s

S t a t e s  W i t h o u t  
I n t e r m e d i a t e  
A p p e l l a t e  
C o ur ts _______

N o r t h  D a k o t a
S o u t h  D a k o t a
M o n t a n a
W y o m i n g
I d a h o
U t a h
H a w a i i
A l a s k a
N e b r a s k a
N e v a d a *

S t a t e s  C o n s i d e r i n g  
E s t a b l i s h i n g  
I n t e r m e d i a t e  

A p p e l l a t e  C o u r t s

N o r t h  D a k o t a

I d a h o
U t a h
H a w a i i

N e v a d a

*  A  c o n s t i t u t i o n a l  a m e n d m e n t  is p e n d i n g  in 
N e v a d a  to c r e a t e  an i n t e r m e d i a t e  a p p e l l a t e  
court. T h e  a m e n d m e n t  has p a s s e d  one 
s e s s i o n  of the N e v a d a  L e g i s l a t u r e .21'

i
A l t h o u g h  t h e  c r e a t i o n  o f  an i n t e r m e d i a t e  a p p e l l a t e  c ou r t 

is the m o s t  o f t e n  r e c o m m e n d e d  s o l u t i o n  as w e l l  as t he m o s t  

f r e q u e n t l y  a d o p t e d  solution, the c r e a t i o n  o f  s u c h  a c o u r t  in 

A l a s k a  w o u l d  r a i s e  some o f  t h e  sam e  c o n s t i t u t i o n a l  q u e s t i o n s  

w h i c h  w e r e  d i s c u s s e d  a b o v e 5  */ in c o n n e c t i o n  w i t h  l i m i t i n g  appea ls  

of r i g h t  to t he s u p r e m e  court.

T h e  b a s i c  q u e s t i o n  w h i c h  m u s t  be r e s o l v e d  is w h e t h e r  a r t i c l e  

IV, s e c t i o n  2, o f  the A l a s k a  C o n s t i t u t i o n ,  w h i c h  s p e c i f i e s  that 

the s u p r e m e  c o u r t  h as " f i n a l  a p p e l l a t e  j u r i s d i c t i o n " ,  p r e v e n t s  the

5 3 / See A p p e n d i x  V for a c o p y  of the N e v a d a  L e g i s l a t i o n .  

54/ S e e  p. 25-26, s u p r a .
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e x e r c i s e  of f i n a l  a p p e l l a t e  j u r i s d i c t i o n  b y  l o w e r  courts. S i n c e

no i n t e r m e d i a t e  a p p e l l a t e  c o u r t  e x ists in A l a s k a ,  t h e  A l a s k a

S u p r e m e  C o u r t  o b v i o u s l y  h a s  h a d  no o p p o r t u n i t y  to c o n s i d e r  the

q u e s t i o n  o f  t h e  j u r i s d i c t i o n  w h i c h  m a y  b e  e x e r c i s e d  b y  s u c h  a

c o u r t  u n d e r  t h e  c o n s t i t u t i o n .  Ho we ve r,  a n  a n a l o g o u s  q u e s t i o n

d id a r i s e  i n  S t a t e  v. M a r a t h o n  Oil C o m p a n y . U /  In tha t cas e

the c r i m i n a l  d e f e n d a n t  h a d  a p p e a l e d  a d i s t r i c t  c o u r t  d e c i s i o n  to

the s u p e r i o r  court, a n d  the  s u p r e m e  c o u r t  t h e n  h a d  to c o n s i d e r

w h e t h e r  t h e  s t a t e  c o u l d  a p p e a l  the s u p e r i o r  c o u r t ' s  d e c i s i o n  to

the s u p r e m e  court. I n  c o n c l u d i n g  tha t t he s t a t e  d i d  h a v e  the

r i g h t  to s u . ; a n  appeal, t h e  c o u r t  t r e a t e d  t he s u p e r i o r  c o u r t  as

a n  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  a nd f o u n d  t h a t  f i n a l  a p p e l l a t e

j u r i s d i c t i o n  c o u l d  n o t  l ie in th at  court:

In this m a t t e r  the s u p e r i o r  c o u r t  m u s t  b e  
r e c o g n i z e d  as an i n t e r m e d i a t e  a p p e l l a t e  
c o u r t  s i n c e  f i n a l  a p p e l l a t e  j u r i s d i c t i o n  
b y  r e a s o n  o f  A r t i c l e  IV, S e c t i o n  2, o f  the 
A l a s k a  s t a t e  c o n s t i t u t i o n  re st s in this 
c o u r t :

" T h e  s u p r e m e  c o u r t  sh a ll  b e  the h i g h e s t  
c o u r t  o f  the State, w i t h  final a p p e l l a t e  
j u r i s d i c t i o n . "

O nc e the a p p e l l a t e  p r o c e s s  is p r o p e r l y  in vo ke d,  
f i n a l  a p p e l l a t e  j u r i s d i c t i o n  is in the S u p r e m e  
C o u r t ; f o r  to h o l d  o t h e r w i s e  w o u l d  c o n t r a v e n e  the 
e x p l i c i t  c o n s t i t u t i o n a l  p r ov is io n.  [ E m p h as is  
a d d e d . ] 5 6 /

537 528 P. 2d 293 (Alaska 1974). 

5 6 / I d . at 295.
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If t he r i g h t  to a p p e a l  to the s u p r e m e  c o u r t  f r o m  d e c i s i o n s  

o f  an i n t e r m e d i a t e  c o u r t  o f  a p p e a l s  is r e t a i n e d  in all cases, 

n o  c o n s t i t u t i o n a l  q u e s t i o n  w o u l d  arise. H o w e v e r ,  the p r i m a r y  

j j m r p o s ^  o f  e s t a b l i s h i n g  an i n t e r m e d i a t e  c o u r t  o f  a p p e a l s  w o u l d  

b e  to r e d u c e  t h e  c a s e l o a d  o f  the s u p r e m e  court, a n d  r e t e n t i o n  

of a p p ea l s o f  r i g h t  to the  s u p r e m e  c o u r t  in a ll c a s e s  w o u l d  

d e f e a t  tha t  p u r p o s e .  O n  t h e  o t h e r  hand, o f  course, if a p p e a l s  

of r i g h t  to t h e  s u p r e m e  c o u r t  a re a b o l i s h e d ,  t h e  i n t e r m e d i a t e  

c o u r t  o f  a p p e a l s  w o u l d  t h e n  b e  t he c o u r t  o f  f i n a l  a p p e l l a t e  j u r­

isdicti on , a n d  a r g u a b l y  this w o u l d  b e  a d i r e c t  c o n t r a v e n t i o n  of 

a r t i c l e  IV, s e c t i o n  2, o f  the c o n s t i t u t i o n ,  as i n t e r p r e t e d  in 

M a r a t h o n .

It is m o r e  likely, h o w e v e r ,  t h a t  t h e  a b o l i t i o n  o f  - a p p e a l s  

of r i g h t  to the s u p r e m e  c o u r t  w o u l d  be f o u n d  n o t  to c o n t r a v e n e  

the c o n s t i t u t i o n .  A n y  s t a t u t e  e s t a b l i s h i n g  an i n t e r m e d i a t e  

a p p e l l a t e  c o u r t  a n d  a b o l i s h i n g  appe al s  of r i g h t  to the s u p r e m e  

c ou rt  w o u l d  m o s t  l i k e l y  g r a n t  to the s u p r e m e  c o u r t  the a u t h o r i t y  

to a c c e p t  p e t i t i o n s  for w r i t s  of c e r t i o r a r i  an d  to h e a r  c ases 

on that b a s i s  at its d i s c r e t i o n .  S i n c e  the s u p r e m e  c o u r t  c o u l d  

e x e r c i s e  its d i s c r e t i o n  to h e a r  a n y  case, it c o u l d  b e  f o u n d  

that f i n a l  a p p e l l a t e  j u r i s d i c t i o n  s ti ll  lies in the s u p r e m e  

court, a l t h o u g h  it m a y  c h o o s e  n o t  to e x e r c i s e  t h a t  j u r i s d i c t i o n . 1 2 /

377 As d i s c u s s e d  a b o v e  at p. 25-26, it a p p e a r s  t h a t  the s u p r e m e  
c o u r t  in S t a t e  v. 3 r o w d e r , 486 P. 2d 925 ( A l a s k a  1971), 
i n t e r p r e t e d  the e x e r c i s e o f  the p o w e r  to g r a n t  c e r t i o r a r i  
to be e q u i v a l e n t  to the e x e r c i s e  o f  f i n a l  a p p e l l a t e  j u r i s­
diction. S u c h  an i n t e r p r e t a t i o n  w o u l d  e l i m i n a t e  a n y  
c o n s t i t u t i o n a l  p r o b l e m  w i t h  a g r a n t  of " f i n a l "  a p p e l l a t e  
j u r i s d i c t i o n  to a n  i n t e r m e d i a t e  a p p e l l a t e  court.
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T h e  p r i m a r y  b e n e f i t s  w h i c h  c a n  b e  e x p e c t e d  to r e s u l t  f r o m  

t h e  c r e a t i o n  o f  an i n t e r m e d i a t e  c o u r t  of a p p e a l s  a r e  a r e d u c t i o n  

in the c o u r t ' s  b a c k l o g  o f  c a s e s  a n d  a r e d u c t i o n  in th e e l a p s e d  

t i m e  b e t w e e n  t h e  s u b m i s s i o n  o f  b r i e f s  a n d  f i n a l  d i s p o s i t i o n .  In 

O r e g o n , . f o r  e x a m pl e,  t h e  a v e r a g e  n u m b e r  o f  days f r o m  s u b m i s s i o n  

o f  b r i e f s  to a f i n a l  d e c i s i o n  d r o p p e d  f r o m  2 2 1  days to 130 days 

f o l l o w i n g  the c r e a t i o n  o f  a n  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  in 

1969.

If a d e c i s i o n  is m a d e  to c r e a t e  an i n t e r m e d i a t e  a p p e l l a t e  

court, d e c i s i o n s  m u s t  t h e n  b e  m a d e  on s e v e r a l  s u b s i d i a r y  i s s u e s  

r e l a t i n g  to s u c h  a court. W e  h a v e  n o t  a t t e m p t e d  in this r e p o r t  

to r e s o l v e  or m a k e  r e c o m m e n d a t i o n s  c o n c e r n i n g  t h e s e  s u b s i d i a r y  

issues, b u t  the f o l l o w i n g  a r e  i l l u s t r a t i v e  of s o m e  of t he m a j o r  

issues. T h e  p r i m a r y  q u e s t i o n  w h i c h  m u s t  b e  r e s o l v e d  is w h a t  

th e j u r i s d i c t i o n  o f  a n  i n t e r m e d i a t e  c o u r t  o f  a p p e a l s  s h o u l d  b e . 58/ 

T h e  A m e r i c a n  B a r  A s s o c i a t i o n  S t a n d a r d s  on C o u r t  O r g a n i z a t i o n  

m a k e  the f o l l o w i n g  r e c o m m e n d a t i o n  r e l a t i n g  to j u r i s d i c t i o n :

5 8 /' In t he D r a f t  I d a h o  A p p e l l a t e  C o u r t  R e p o r t ,, s u p r a , n o t e  17, 
n o  s p e c i f i c  r e c o m m e n d a t i o n s  w e r e  m a d e  as to the j u r i s­
d i c t i o n  of t h e  p r o p o s e d  i n t e r m e d i a t e  a p p e l l a t e  court.
H o w e v e r ,  at its m e e t i n g  o n  J u l y  26, 1977, t he c o m m i t t e e  
d e c i d e d  to i n c l u d e  a d e f i n i t e  j u r i s d i c t i o n a l  s t a t e m e n t  
in its f i n a l  r e p o r t ,  a n d  that s t a t e m e n t  is e x p e c t e d  to 
r e c e i v e  f i n a l  c o m m i t t e e  a p p r o v a l  on S e p t e m b e r  16, 1977.
C a r o l  B i a n c h i ,  A d m i n i s t r a t i v e  D i r e c t o r  o f  the C o u r t s  fo r  
the S t a t e  o f  Idaho, t e l e p h o n e  c o n v e r s a t i o n  o n  J u l y  29, 1977.
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II

E v e r y  l e v e l  a n d  d i v i s i o n  o f  a p p e l l a t e  c o u rt  
s h o u l d  h a v e  authority, to h e a r  a l l  types of 
cases; a p p e l l a t e  c o u r t s  o f  s p e c i a l i z e d  s u b j e c t -  
m a t t e r  j u r i s d i c t i o n  s h o u l d  n o t  b e  e s t a b l i s h e d .
A n  a p p e l l a t e  c o u r t  s h o u l d  h a v e  j u r i s d i c t i o n  o f  
o r i g i n a l  p r o c e e d i n g s  f o r  m a n d a m u s ,  p r o h i b i t i o n ,  
i n j u n c t i o n ,  a n d  s i m i l a r  r e m e d i e s ,  c o m p a r a b l e  
b u t  s u b o r d i n a t e  to t h a t  of t h e  S u p r e m e  Court, 
to p r o t e c t  i t s  s u p e r v i s o r y  a u t h o r i t y .59/

T h e  p r i m a r y  r e a s o n  s t a t e d  i n  the  C o m m e n t a r y  f o r  n o t  e s t a b l i s h i n g

c o u r t s  of s p e c i a l i z e d  s u b j e c t - m a t t e r  j u r i s d i c t i o n  is t h a t  ’’the

a p p e l l a t e  c o u r t  f u n c t i o n  o f  d e v e l o p i n g  the l a w  c a n n o t  be p e r f o r m e d

in a c o h e r e n t  a nd c o n s i s t e n t  w a y  if j u r i s d i c t i o n a l  d i v i s i o n s  c o m p e l

th e law's f a b r i c  to b e  m a d e  in a  d e c i s i o n a l  p a t c h w o r k . "60/

A n o t h e r  i s s u e  w h i c h  m u s t  b e  r e s o l v e d  is h o w  a p p e a l s  s h o u l d  b e

l o d g e d  w i t h  t h e  i n t e r m e d i a t e  court. T h e  A m e r i c a n  B a r  A s s o c i a t i o n

s t a n d a r d  o n  this p o i n t  r e a d s  as follows:

A p p e l l a t e  r e v i e w  s h o u l d  b e  i n i t i a t e d  b y  a s i n g l e  
f i l i n g  p r o c e d u r e  e f f e c t i v e  f or the a p p e l l a t e  
c o u r t  as a w h o l e .  D o c k e t i n g  o f  cases w i t h i n  the 
a p p e l l a t e  c o u r t  a n d  t r a n s f e r  o f  cases b e t w e e n  
levels o r  d i v i s i o n s  o f  the c o u r t  s h o u l d  b e  b y  
s i m p l e  m o t i o n  o r  o r d e r . 61/

In l in e w i t h  the A m e r i c a n  B a r  A s s o c i a t i o n  r e c o m m e n d a t i o n s ,  a o n e -

f i l i n g / o n e - f e e  p r o c e d u r e  h a s  b e e n  r e c o m m e n d e d  for the p r o p o s e d

i n t e r m e d i a t e  a p p e l l a t e  c o u r t  in I d a h o . 62/

~5$7 A B A  S t a n d a r d s  on C o u r t  O r g a n i z a t i o n  a t T T  

60/ Id. at 37.

61/ Id. at 33.

62/ D r a f t  I d a h o  A n n e l l a t e  C o u r t  Renort, suora, n o t e  16. 
at 41-42. ' ------
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S t i l l  a n o t h e r  m a t t e r  a b o u t  w h i c h  d e c i s i o n s  m u s t  b e  m a d e  

is t h e  p r o c e s s  o f  a p p e a l i n g  c a s e s  f r o m  t he i n t e r m e d i a t e  

a p p e l l a t e  c o u r t  to the  s u p r e m e  court. T h e  A m e r i c a n  B a r  A s s o­

c i a t i o n  s t a n d a r d  on t h i s  p o i n t  r e a d s  as f o l l o w s :

A p p e a l  as o f  r i g h t  s h o u l d  b e  to the i n t e r m e d i a t e  
a p p e l l a t e  c o u r t  only. R e v i e w  b y  the S u p r e m e  C o u r t  
s h o u l d  b e  a v a i l a b l e  o n l y  at t h e  d i s c r e t i o n  o r  w i t h  
t he p e r m i s s i o n  o f  t h a t  court, b y  c e r t i o r a r i  or 
s i m i l a r  p r o c e d u r e ,  i n c l u d i n g  d i s c r e t i o n  to a l l o w  
a n  a p p e a l  d i r e c t l y  f r o m  the t r i a l  c o u r t  in cases 
o f  g r e a t  e m e r g e n c y  a n d  i m p o r t a n c e . 63/

T h e  C o m m e n t a r y  e x p l a i n s  the r a t i o n a l e  for this p o s i t i o n :

[A] l i t i g a n t  s h o u l d  h a v e  o n l y  o n e  a p p e a l  o f  
r ight , to t h e  i n t e r m e d i a t e  a p p e l l a t e  court.
R e v i e w  b y  the h i g h e s t  a p p e l l a t e  c ou rt  is 
d e s i g n e d  to s e r v e  t h e  g e n e r a l  p u b l i c  in the 
p r o p e r  a d m i n i s t r a t i o n  a n d  d e v e l o p m e n t  o f  t he 
l a w  a n d  o n l y  s e c o n d a r i l y  t h e  i n t e r e s t  of 
l i t i g a n t s  i n  h a v i n g  t h e i r  cases c o n s i d e r e d  
b y  the h i g h e s t  j u d i c i a l  a ut ho r it y.  A c c o r d i n g l y ,  
r e v i e w  b y  t h e  h i g h e s t  a p p e l l a t e  c o u r t  s h o u l d  
b e  a v a i l a b l e  o n l y  w i t h  its p e r m i s s i o n .  T h e r e  h  
s h o u l d  b e  n o  c a t e g o r y  o f  cases in w h i c h  s u c h  M 
r e v i e w  is m a n d a t o r y ,  e v e n — as is n o w  r e q u i r e d ' 1 
in so me  s t a t e s — in c a p i t a l  cases. A t  the same 
time, the h i g h e s t  c o u r t  s h o u l d  h a v e  a u t h o r i t y  
to p e r m i t  a n  a p p e a l  to b y p a s s  the i n t e r m e d i a t e  
a p p e l l a t e  c o u r t  w h e r e  t h e r e  is u r g e n t  p u b l i c  
n e c e s s i t y  to do s o — f o r  e x a m p l e  in l i t i g a t i o n  
i n v o l v i n g  i m p e n d i n g  e l e c t i o n s  or d e a d l o c k e d  
d i s p u t e s  as to the a u t h o r i t y  of g o v e r n m e n t  
o f f i c i a l s .64/

T h e  I d a h o  c o m m i t t e e  a p p r o v e d  this c o n c e p t  o f  d i s c r e t i o n a r y  a p p e a l s  

w i t h  this co mment: "If a c ou rt  s y s t e m  p r o v i d e s  for a u t o m a t i c

63? A B A  S t a n d a r d s  o n  C o u r t  O r g a n i z a t i o n  at 33. 

64/ Id. at 37.
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r e v i e w  both, a t  an i n t e r m e d i a t e  l e v e l  a n d  b e f o r e  t he c o u r t  o f  

l a s t  resort, n o  u s e f u l  p u r p o s e  is s e r v e d  by a n  i n t e r m e d i a t e  

a p p e l l a t e  c o u r t . "£ 1 /

O t h e r  m a t t e r s  w h i c h  a l s o  w o u l d  r e q u i r e  a t t e n t i o n  a r e  

the n u m b e r  of j u d g e s  o n  an i n t e r m e d i a t e  court, h o w  t h o s e  j u d g e s  

w o u l d  b e  s el ected, a n d  w h a t  s t a f f  w o u l d  b e  r e q u i r e d  f o r  a n  i n t e r­

m e d i a t e  court.

T h e  c l e a r  a d v a n t a g e  o f  e s t a b l i s h i n g  a n  i n t e r m e d i a t e  a p p e a l s  

c o u r t  is th at  it p e r m i t s  t h e  S u p r e m e  C o u r t  to c o n t r o l  its c a s e­

lo a d  v i a  the e x e r c i s e  o f  d i s c r e t i o n a r y  revi ew . T h e  f o l l o w i n g  

t a bl e is an e x c e r p t  f r o m  a r e p o r t  p r o v i d e d  b y  the A r i z o n a  

S u p r e m e  Court, a nd i l l u s t r a t e s  h o w  that c o u r t  ha s k e p t  p a c e  

f r o m  1965 to t h e  p r e s e n t ,  w h i l e  d u r i n g  the s a m e  p e r i o d  e x p e r­

ie n c i n g  an i n c r e a s e  in f i l i n g s  o f  n e a r l y  300%:£§/

F I L I N G S  D I S P O S I T I O N S

TERM. W / 0  C AS ES  
_________________  O P I N I O N S  W R I T T E N  P E N D I N G

Y E A R F I L E D W R I T T E N M E M O R A N D U M T O T A L  O P I N I O N S DEC.
1 9 6 5 3 2 1 1 7 6 Q 176 262 4 6 2
1966 449 192 0 192 313 373
1967 448 158 0 158 4 01 258
1968 531 164 0 1 64 347 269
1969 575 205 0 205 360 320
1970 709 2 2 4 0 224 493 3 31
1971 6 8 8 186 Q 186 48 2 383
1972 701 191 0 191 528 385
1973 714 230 56 286 478 341
1974 713 2 1 0 109 319 437 3 50
1975 799 2 2 2 68 290 659 307
1976 9 2 1 185 84 269 774 327

65/ D r a f t  I d a h o A o o e l l a t e  Court: R e o o r t , suora. n o r e  17. at 42.

6 6 / T h e  A r i z o n a C o u r t  o f A p p e a l s  w a s  e s t a b l i s h e d i n  1965.
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A n  i n t e r m e d i a t e  c o u r t  o f  a p p e a l s  w i l l  b r i n g  lo n g 

t e r m  a n d  s u b s t a n t i a l  r e l i e f  to t he S u p r e m e  C o u r t ' s  w o r k­

lo a d  p r o b l e m s .  T h e  c o s t  o f  e s t a b l i s h i n g  a n  i n t e r m e d i a t e  c o u r t  

o f  a p p e a l s  c o n s i s t i n g  o f  t h r e e  j u d g e s ,  a n d  i n c l u d i n g  two l a w  

c l e r k s  a n d  a  s e c r e t a r y  f o r  e a c h  j u d g e  w o u l d  b e  $ 4 4 0 , 0 0 0  for 

t he f i r s t  y e a r  a n d  $ 4 2 5 , 0 0 0  f o r  e a c h  y e a r  t h e r e a f t e r .£Z/

III. C O N C L U S I O N S  A N D  R E C O M M E N D A T I O N S  

If the a p p e l l a t e  c a s e l o a d  c o n t i n u e s  to i n c r e a s e  at the 

r a t e  o f  r e c e n t  y ea rs ,  an i n t e r m e d i a t e  c o u r t  of a p p ea ls  is 

t h e  m o s t  d e s i r a b l e  l o n g  t e r m  so lu ti o n.  P a n e l s  m a y  p r o v i d e  

s o m e  s h o r t  t e r m  r e l i e f ,  b u t  as the r e p o r t  d e m o n s t r a t e s ,  the 

w o r k l o a d  r e d u c t i o n s  a r e  p r o b a b l y  n o t  g o i n g  to b e  as s i g n i f i c a n t  

in p r a c t i c e  as t h e y  a p p e a r  to be i n  theory. F u r th er , w h i l e  the 

e f f e c t  o f  t h e  d i l u t i o n  o f  the l a w - m a k i n g  f u n c t i o n  c a n n o t  be 

q u a n t i f i e d ,  it is n o n e t h e l e s s  a s e r i o u s  c o n c e r n  a n d  s h o u l d  n o t  

be set a s i d e  li ghtly. A n d  as n o t e d  in the r e p or t,  the p r o c e d­

ur e s  s u g g e s t e d  f o r  m e e t i n g  this c o n c e r n  (by p e r m i t t i n g  i n d i v i­

du a l  j u s t i c e s  to t r a n s f e r  a n y  c a s e  f r o m  a p a n e l  to the full 

court) n o t  o n l y  d i m i n i s h  the o v e r a l l  a d v a n t a g e s  of u s i n g  panels, 

b u t  are l i k e l y  to r e s u l t  in a n  i n c r e a s e  in the a m o u n t  of w o r k  

s p e n t  o n  a c a s e  that is c o n s i d e r e d  o n c e  b y  a p a n e l  a n d  a g a i n  

b y  the fu ll  court.

67'/ T h e s e  f i g u r e s  do n o t  cake s p a c e  r e q u i r e m e n t s  into — —
account.



B a s e d  on t h e  National. C e n t e r ' s  a p p e l l a t e  pr oj ec t,  it is 

sa fe  to c o n c l u d e  t h a t  t h e  u s e  o f  c e n t r a l  r e s e a r c h  s t a f f  w i l l  

c o n t r i b u t e  to the m o r e  e f f i c i e n t  a n d  e x p e d i t i o u s  d i s p a t c h  o f  

t h e  c o u r t ' s  b u s i n e s s ,  w h e t h e r  c o m b i n e d  w i t h  o n e  o r  m o r e  of 

the o t h e r  s u g g e s t e d  s o l u t i o n s  d i s c u s s e d ,  or b y  itself. U n f o r t­

unat e l y ,  t he w o r k l o a d  r e d u c t i o n s  tha t  c a n  b e  e x p e c t e d  f r o m  the 

u s e  o f  c e n t r a l  s t a f f  c a n n o t  b e  q u a n t i f i e d ,  as can t h e  u s e  o f  

p a n el s,  w i t h o u t  s o m e  e x p e r i e n c e  to d r a w  upon. Si mi l a r l y ,  u n t i l  

this e x p e r i e n t i a l  b a s e  c a n  b e  e s t a b l i s h e d ,  t he o p t i m u m  size 

o f  c e n t r a l  s t a f f  c a n n o t  be d e t e r m i n e d  or r e l a t e d  s t a t i s t i c a l l y  

to c a s e l o a d  f i g u r e s . W h i l e  the c o u r t  m i g h t  u n d e r s t a n d a b l y  

c h o o s e  to e x p e r i m e n t  w i t h  p a n e l s  b e c a u s e  o f  t h e  e s t i m a t e s  o f  

w o r k l o a d  r e d u c t i o n  a r e  to s o m e  d e g r e e  q u a n i t i f i a b l e  r a t h e r  

t h a n  a w a i t  the r e s u l t s  o f  the  u s e  of c e n t r a l  staff, the u s e  o f  

p a n e l s  c a nn ot  b e  r e c o m m e n d e d  as a d e s i r a b l e  solution.

A s  a f i n a l  note, the  s o l u t i o n s  d i s c u s s e d  in the  r e p o r t  are 

n o t  m u t u a l l y  e x c l u s i v e ,  a n d  o b v i o u s l y  a l a r g e  v a r i e t y  o f  c o m­

p a t i b l e  c o m b i n a t i o n s  of s o l u t i o n s  c o u l d  b e  c o ns id er ed .  (For 

e x a mp le , it w o u l d  b e  p o s s i b l e  to i n c r e a s e  the s iz e of the c o u r t  

as w e l l  as i n s t i t u t e  panels, an d this c o m b i n a t i o n  m i g h t  b e  

i n s t i t u t e d  e i t h e r  w i t h  or w i t h o u t  a c e n t r a l  r e s e a r c h  staff.) 

H o w e v e r ,  b e c a u s e  of the n u m b e r  o f  s u c h  c o m b i n a t i o n s ,  a n d  in 

o r d e r  to k e e p  t h e  r e p o r t  a m a n a g e a b l e  size, w e  h a v e  de a lt  w i t h  

e a c h  s o l u t i o n  i n d i v i d u a l l y .  T h e  r e c o m m e n d a t i o n s  that f o l l o w  

do a s s u m e  that c o m b i n a t i o n s  o f  s o l u t i o n s  w i l l  b e  chosen.
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R e c o m m e n d a t i o n s

1. T h e  S u p r e m e  C o u r t  s h o u l d  n o t  s e e k  to i n c r e a s e  t he 

s iz e o f  the  court.

2. T h e  C o u r t  s h o u l d  n o t  e s t a b l i s h  a p a n e l  system. Efcw- 

ever, i f  t h e  C o u r t  c h o o s e s  to e s t a b l i s h  p a ne ls , it is r e c o m m e n d e d

(a) F o r  e a s e  o f  a d m i n i s t r a t i o n ,  f i v e  p a n e l s  

s h o u l d  b e  u s e d  r a t h e r  t h a n  t e n  u n l e s s  t he c o u r t  

b e l i e v e s  it is i m p o r t a n t  to h a v e  a l l  p o s s i b l e  c o m­

bi n a t i o n s  o f  j u s t i c e s  s i t t i n g  on the  p a n el s.

(b) F o r  the r e a s o n s  d i s c u s s e d  e a r l i e r  in t h e  

rep o rt , s u p e r i o r  c o u r t  j u d g e s  s h o u l d  n o t  b e  u s e d  

i n i t i a l l y  o n  the p a n e l s  e x c e p t  w h e n  n e c e s s a r y  to 

r e p l a c e  a d i s q u a l i f i e d  j u s t i c e .  I f  e x p e r i e n c e  d e m o n­

st r a t e s  th at  the p a n e l s  are  c o n s i d e r i n g  a f a i r  

n u m b e r  o f  ca se s tha t i n v o l v e  n o  s i g n i f i c a n t  n e w  

s t a t e m e n t s  o f  law, th en  s u p e r i o r  c o u r t  j u d g e s

m i g h t  a p p r o p r i a t e l y  b e  a s s i g n e d  to p a n e l s  f o r  t h e s e  

ty pe s o f  cases.

(c) To i n s u r e  m a x i m u m  b e n e f i t  in w o r k l o a d  

r e d u c t i o n s  f r o m  the u s e  o f  p a n e l s , the C o u r t  s h o u l d  

n o t  i m p l e m e n t  the s y s t e m  u n t i l  it has d e v e l o p e d  

s t a n d a r d s  fo r  i d e n t i f y i n g  c as e s th at  s h o u l d  b e  h e a r d  

b y  p a n e l s  a n d  u n t i l  the n e w l y  e s t a b l i s h e d  c e n t r a l  

r e s e a r c h  p o s i t i o n  has d e v e l o p e d  its s c r e e n i n g  c a p a­

bi l i t i e s  .
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(a) T h e  Court, s h o u l d  e s t a b l i s h  p r o c e d u r e s  for 

t r a n s f e r r i n g  cases f r o m  the p a n e l s  to the f u l l  

c o u r t  a n d  i n c l u d e  t h e s e  in the p r e v i o u s l y  a d o p t e d  

i n t e r n a l  o p e r a t i n g  p r o c e d u r e s .

3. T h e  C o u r t  s h o u l d  n o t  s e e k  to l i m i t  the r i g h t  o f  appeal.

H o w e v e r ,  t h e  C o u r t  s h o u l d  c o n s i d e r  a d o p t i o n  o f  the f o l l o w i n g :

(a) a r u l e  a m e n d m e n t  to p e r m i t  t h e  p a r t i e s  to 

s t i p u l a t e  to a d i s p o s i t i o n  w i t h o u t  o p i n i o n ,  s u b j e c t  

to the  C o u r t ' s  ap pr oval;

Cb) a r u l e  a m e n d m e n t  l i m i t i n g  t he r i g h t  to o r a l  

a r g u m e n t  i n  r o u t i n e  c a s e s  (along t h e  li ne s  of the' 

p r o c e d u r e  f o l l o w e d  b y  t h e  F i r s t  D i s t r i c t  C o u r t  of 

A p p e a l s  o f  C a l i f o r n i a ) ;

(c) a f i r m  p o l i c y  o f  a w a r d i n g  s u b s t a n t i a l  a t t o r n e y  

f ee s to t h e  p r e v a i l i n g  a p p e l l e e  in a f r i v o l o u s  appeal. .

4. T h e  C l e r k  o f  t he S u p r e m e  C o u r t  s h o u l d  c a r e f u l l y  m o n i t o r  I 

] the w o r k  o f  the n e w l y  e s t a b l i s h e d  c e n t r a l  r e s e a r c h  p o s i t i o n  and \ r

a t t e m p t  to d e v e l o p  a q u a n t i f i a b l e  m e a s u r e  o f  t he w o r k l o a d  y

S  r e d u c t i o n s  a c h i e v e d  b y  t h e  p o s i t i o n .  P r e f e r a b l y ,  s u c h  a m e a s u r e  I 

-  / s h o u l d  b e  c a l c u l a t e d  in a w a y  th at  the n u m b e r  o f  c e n t r a l  s t a f f  I 

( p o s i t i o n s  n e e d e d  c an be d i r e c t l y  r e l a t e d  to cas el oa d .

5. T h e  C o u r t  s h o u l d  r e q u e s t  the A d m i n i s t r a t i v e  D i r e c t o r

to b e g i n  p l a n n i n g  for the e s t a b l i s h m e n t  o f  an i n t e r m e d i a t e

c o u r t  of a p p e a l s  as so on  as p o s s i b l e .  R e c o m m e n d a t i o n s  s h o u l d  

b e  p r e p a r e d  f o r  the C o u r t ' s  c o n s i d e r a t i o n  c o n c e r n i n g  the 

f o l l o w i n g  m a t t e r s :
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(a) T h e  n u m b e r  o f  j u s t i c e s  a n d  p e r s o n a l  s t a f f  r e q u i re d;

(b) J u r i s d i c t i o n  o f  the i n t e r m e d i a t e  c o u r t  a n d  the 

s u p r e m e  court;

(c) R e q u i r e m e n t s  r e l a t i n g  to t h e  c l e r k’s o f f i c e  staff, 

i n c l u d i n g  r e c o m m e n d a t i o n s  f or c o n s o l i d a t e d  v e r s u s  

s e p a r a t e  o ffices;

(d) F a c i l i t i e s  r e q u i r e m e n t s  a n d  a l t e r n a t i v e s  for 

p r o v i d i n g  n e c e s s a r y  space;

(e) T r a n s i t i o n a l  m e a s u r e s  to d e a l  w i t h  c as es  a l r e a d y  

f i l e d  in the s u p r e m e  c o u r t  w h e n  th e  i n t e r m e d i a t e  

c o u r t  is r e a d y  to b e g i n  o p e r a t i o n s ; a n d

(f) A  d e t a i l e d  a n a l y s i s  o f  t he f i s c a l  i m p a c t  o f  the 

r e c o m m e n d a t i o n s  a n d  a n y  a l t e r n a t i v e  r e c o m m e n d a t i o n s .
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A P P E N D I X  II 

C o m pa ra ti v e D a t a  on W o r k l o a d s
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* *O pi n i o n s  F i l e d  123 

O t h e r  D is po s i t i o n s  118
24T

P et itions for R e v i e w  and O r i g i n a l  P ro ce e d i n g s  
P e n d i n g  at Start T7
F i l e d  102
T e r m i n a t e d  94
** 0p in i o n s  F il ed  25

R e v i e w  D e n i e d  52
O t h e r  D i s p o si ti on s 17

9?

** *M ot i o n s  and P et itions for R e h e a ri ng  
P e n di ng  at Start N ot A v a i l a b l e
F i l e d  a n d  T e r m i n a t e d  340

*Source: C le rk  of the A l a s k a  Supreme Court

** 0 pini o ns  filed include total of 16 p e r  c u r iu m opinions 
and 2 cases d i s po s ed  of b y  special summary order of 
the Court. The total n u m b e r  op inions filed in 1976 
was 133. T h e  total shown he re  is g r e a t e r  b e c a u s e  of 
t h e s e p a r a t e _ Cgggt of cro ss - ap pe al s d i s p os ed  of by 
Same- o p i n i o n  as Che first appeal.

***Estimated. Excludes a p p r o x i m a t e l y  500 routine m o t io ns  
for ex te n s i o n  of time,'etc.

?
o

-57-



HAWA II  SUPREME COURT
J u l y  1, 197 5- Ju ne  30, 1976*

A P P E A L S
P e n d i n g  at start 218
F i l e d 253
T e r m i n a t e d 155

Opinions F i l e d 84
W i t h d r a w n  or d i s­ 50
co n t i n u e d

D i s m i s s e d  on M o t i o n  14
Other 7

1 5 5

O R I G IN AL  P RO CE E D I N G S
P e n d i n g  at start 3
F i l e d  12
T e r m i n a t e d  11

O p i n io n F i l e d  5
O th er  6

IT

M O T I O N S / P E T I T I O N S  F O R  R E H E AR IN G 
P e n d i n g  at start 7
F i le d 375
T e r m i n a t e d  354

O p i n i o n  F i l e d  6
O t h e r  348

T57T

*Source: H a w a i i  1976 A n n u al  Report
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IDAHO SUPREME COURT
J a n u a r y  1, 1 9 7 6 - De ce mb e r 31, 1976*

APPE A LS
P e n di ng  at start 312
F iled 295
T e r m i n a t e d

O p i ni on s f il e d 136 228
(Includes 29 P.C.'s)

Ot he r 92

O R I G I N A L  P R O C E E D I N G S
P e n d in g at start 3
F i l e d  32
T e r m i n a t e d  20

O p i n i o n  f i l e d  4
O th er  16

M O T I O N S / P E T I T I O N S  F O R  R E H  
P e nd in g at start 823
Fi le d 7 9 4
T e r m i n a t e d  N o t  A v a i l a b l e

*Source: Idaho A d m i n i s t r a t i v e  D ir ec t o r  of Courts
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M A I N E  SUPREME COURT
J a n u a r y  1, 197 6- D ec em be r 31, 19 76 *

APPE A LS
Pending at start 
F i l e d
T e r m i n a t e d

O p i n i o n  168
(Includes 11 P.C. 
a n d  2 "advisory"

i . opinions)
D i s m i s s e d  6 8

236

ORIGINAL' P R O C E E D I N G S  
Not av ai l ab le

M O T I O N S / P E T I T I O N S  F O R  R E H E A R I N G  
Not available

!

I

*Source: State of Maine, A d m i n i s t r a t i v e  O f f i c e  of Courts,
1977 A n n u a l  Report.

246
262
236
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N E V A D A  SUPRE ME  COURT
J a n u a r y  1, 1 97 6- D e c e m b e r  31, 1976*

P e nd in g at start 
Filed
T e r m i n a t e d * *

A P P EA LS

256
607

O R I G I N A L  P R O C E E D I N G S  
P e nd in g at start 
Fi le d
T e r m i n a t e d * *

(Included in 256 above) 
120

M O T I O N S / P E T I T I O N S  F O R  R E H E A R I N G
P e nd in g at start
F i l e d
T e r m i n a t e d * *

(Included in 256 above) 
59

T O T A L  D I SP OS I T I O N S  
By order of court 
By o p i n i o n  
C o n s o l i d a t e d  cases

535
252
16

5 U J

803

*Source: Stati st ic s  p r o v i d e d  by N e v a d a  Supreme Court

* *The n u m b e r  of eac h type of p r o ce e di ng s t erminated was not  
b r o k e n  out f r o m  total dispositions.
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N E W  H AM PS H I R E  SUPREME COURT
J u l y  11, 19 74-June 30, 1975*

Includes 38 P.C.
15 M e m o r a n d u m  
15 "Opinions of Ju st ic e s"

O R I G I N A L  P R O C E E D I N G S  
N ot A v a i l a b l e

M O T I O N S / P E T I T I O N S  F O R  REH. 
Not A v a i l a b l e

*Source: 17 N e w  H a m p s h i r e  Bar J o u r na l  3 (1976).

A P P E A L S
P e n di ng  at start 
F i l e d
T e r m i n a t e d  b y  o p in io n

N o t  A v a i l a b l e  
N o t  A v a i l a b l e  

205
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NORTH DAKOTA SUPREME COURT
January 1, 1975-December 31, 1975*

A P P E A L S
P e n d i n g  at start 0
F i l e d  128
T e r m i n a t e d  128

O p i n i o n  9.3
D i s m i s s e d  10
O t h e r  25

T IS "

O R I GI NA L  P R O C E E D I N G S
(Original P r o c e e d i n g s  are incl ud e d in the appeals.)

M O T I O N S / P E T I T I O N S  F O R  R E H E A R I N G  
(Includes o n l y  Pe titions for R e h e a r i n g )
P e n d i n g  at start 0
F il ed  20
T e r m i n a t e d  20
(Denied a p p a r e n t l y  20
w i t h o u t  opinion)

* S o u r c e : N a t i o n a l  C e nt er  for S ta te  C o u r t s - - W i l l i a m s b u r
Project.



VERMONT. SUPREME COURT
January 1, 1976-December 31, 1976*

A P P E A L S
P e n d i n g  at start 
F i l e d
T e r m i n a t e d

Opi ni on
(Includes 21 P.C.) 

W i t h d r a w n  or D i s­
cont i n u e d  

D i s m i s s e d  on m o t i o n  
Other

286
351
346

141

112

93

O R I G I N A L  P R O C E E D I N G S
P e n d i n g  at start 1
F i l e d  15
T e r m i n a t e d  14

Opin io n 3
(Includes 2 P.C.)

W i t h d r a w n  1
D i s m i s s e d  by C ou rt  10

ITT

M O T I O N S / P E T I T I O N S  F O R  R E H E A R I N G * *
P e nd in g at start 3
F i l e d  1 2
T e r m i n a t e d  15

*Source: " Ju di ci al  Statistics, State o f  Vermont,"
Office of the Court A d m i n i s t r a t o r  1976.

**Inc l ud es  P e t i t i o n s  for Re he ar i ng  o n l y .
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WYOMING SUPREME COURT
January 1, 1976-December 31, 1976*

A P P E A L S
P e n d i n g  at start
F i l e d
T e r m i n a t e d

N o t  A v a i l a b l e  
133 
115

B y  Opi ni on
D i s m i s s e d
Ot he r

75
34
7

I I F

ORI G IN AL  P R O C E E D I N G S  
No t A v a i l a b l e

M O T I O N S / P E T I T I O N S  F O R  R E H E A R I N G  
N ot A v a i l a b l e

*Source: N a t i o n a l  Center for State Courts - W i l l i a m s b u r g
Project.



R e c r u i t m e n t  B u l l e t i n  for Staff A t t o r n e y  P o s i t i o n

APPENDIX III



ALASKA COURT SYSTEM
AN EQUAL OPPORTUNITY EMPLOYER
RECRUITMENT BULLETIN

JOB TITLE • SALARY LOCATION

SUPREME COURT $2,296./mo. to start JUNEAU
STAFF ATTORNEY (Range 20/22*)

Job Duties:

Under the general direction of the Clerk of the Supreme Court performs legal research 
related to cases and other matters filed in Supreme Court. Reviews all appeals which 
have been fully briefed. Recommends consolidation for argument of appeals which 
involve similar legal issues. Proposes possible disposition of routine cases.
Reviews Petitions for Review, requiring extensive legal research and preparation of 
memoranda recommending appropriate disposition. Reviews, researches and makes pre­
liminary analysis of complex motions presented to the court. Reviews and researches 
the briefs and records in sentence appeals and prepares memoranda for the Court 
concerning possible disposition. Assists Clerk of Court in scheduling expedited, 
complicated appeals before the Supreme Court. Works with the Clerk of Court in the 
preparation of complicated records on appeal. Develops appropriate systems for 
efficiently accomplishing the duties of the position.

Minimum Requirements:

Graduation from an accredited law school and either membership in a state bar or 
current active pursuit of membership. Previous legal experience would be valuable.

* This position is flexibly-staffed, salary range 20/22, The successful applicant 
will be hired at salary range 20.' After six months of successful job performance 
and admission to the Alaska Bar Association the employee may be promoted to a salary 
range 22.

Selection Process:

Applicants must meet the minimum requirements as stated above. The most qualified 
applicants will be invited to a personal interview.

How to Aooly:

Applicants should submit an Alaska Court System application to the Personnel Office 
at 3C3 "K" Street, Anchorage, Alaska 35501. Applications may also be submitted to 
the Personnel Clerk, Room 241 at the Juneau court building. Applications must be 
filed no later than July 5. 1977.

APPLICATIONS FROM MINORITIES ARE ENCOURAGED

-67-

D a t e  o f  B u l l e t i n :  6 / 2 4 / 7 7





A P P E L L A T E  COURT R E F O R M  
45 M i s s i s s i p p i  L a w  J o u r n a l  121 (1974)

T h e  f u n c t i o n  of the h i g h e st  c ou r t of any state is to fold:

To correct errors m a d e  in the d e t e r m i n a t i o n  of the r ig ht s of the 

litigants and, m o r e  importantly, to d e t e r m i n e  the standards b y  

w h i c h  persons w i t h i n  the j u r i s d i c t i o n  are to conduct their 

affairs. W h e r e  suc h  a c ou rt  is d e l ay e d in the p e r f o r m a n c e  of 

these two duties, the ends of j u st i ce  are n o t  served. Increases 

in the w o r k l o a d  of a h i g h e s t  court of a j u r i s d i c t i o n  either 

r e d u c e  the a mount o f  time w h i c h  m a y  be spent o n  a case or i n crease 

the time r e q u i r e d  to d i s p o s e  of all cases b e f o r e  che court. A n  

i ncrease in a p p e l l a t e  w o r k l o a d  u l t i m a t e l y  causes d e la y w h i c h  is 

r e g a r d e d  b y  m o s t  j u d i c i a l  reformers as i n h e r e n t l y  evil.

T h e  w o r k l o a d  o f  n e a r l y  every h i g h  court has s u b s ta nt ia ll y  

in creased and shows n o  signs of subsiding. Two m e t h o d s  of 

re du ci ng  the w o r k l o a d  and conge st io n of a p p e l la te  courts are:

(1) T ho se  w h i c h  i n c r e a s e  the e f fi c ie nc y of the court and (2) 

those w h i c h  r e d u c e  the a mount of w o r k  r e q u i r e d  of the judges of 

the h i g he s t court.

I. IN CR EA SE  IN E F F I C I E N C Y

E f f i c i e n c y  of the court can be d r a m a t i c a l l y  im proved b y  the 

use of a p r o f e s s i o n a l  court administrator. This is a g e ne r a l l y  

a c c e p t e d  t e ch nique a n d  is u t i l i z e d  by the m a j o r i t y  of all of the 

states. A n o t h e r  m e t h o d  is for the high es t  court to e xercise its
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ru le ma k i n g  p o w e r  in o rder to increase the e f f i c i e n c y  of j u d i ci al  

operation. C o n t r o l l i n g  oral arguments and the expeditious use 

o f  law clerks a re al s o m ea ns  of in cr ea si ng  the e f f i c i e n c y  of the 

h i g h  court. O t h e r  m e t h o d s  are the r e d u c t i o n  in the size of 

records a nd b r i e f s  and u s e  of m e r i t  s el ection in judges.

II. R E D U C T I O N  IN T HE W O R K L O A D  P E R  J U S TI C E 

A n o t h e r  s o l u t i o n  to case o v e r l o a d  problems is to r e d u c e  the 

n u m b e r  of cases h a n d l e d  by ea ch  justice. This can be a c c o m­

pl i s h e d  by: (1) In cr ea s in g the n u m b e r  of ju stices on the court;

(2) hear i ng  cases in panels; (3) u s i n g  court commissioners;

(4) taking l e g i s l a t i v e  a ct io n to re duce the n u m b e r  of cases 

e ligible for appeal. A l l  of the above m e t ho ds  ha v e n umerous 

disadva nt ag es  but w i t h  m o d i f i c a t i o n s  can be u s e d  in certain c i r­

cumstances .

III. C R E A T I O N  OF A  P E R M A N E N T  L O W E R  A P P E LL AT E COURT 

T h e  m o s t  p e r m a n e n t  and effective w a y  of r e d u ci ng  the w o r k­

load of a h i g h e s t  leve? of a state court s y s te m is the cr eation 

of a lower a p p e l l a t e  court. As of 1971, at least 23 states had 

a lower a p p e l l a t e  level in their court system. This m e t h o d  of 

w o r k l o a d  r e d u c t i o n  is g r e a t l y  favored by b o t h  judges and c o m m e n­

tators. T h e  b e n e f i t s  of introduction of a lower appellate court 

into a court s y s t e m  are: (1) The lower ap p ellate court can

r e du ce  the w o r k l o a d  o f  the high es t ap pe ll at e court thus allowing 

an improved w o r k  product; (2 ) it allows a di vision of the w o r k l o a d
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b e t w ee n the lower and h i g h e s t  ap pe ll a te  court k e e p i n g  b o t h  

fr o m b e i n g  overworked; (3) it allows the t r ad it i o n a l  A m e r i c a n  

c oncept of the r i g h t  to one appeal in e v e r y  case to b e  retained; 

an d (4) in some cases allows the ap pe l la te  court to a c c o m m o d a t e  

m o r e  litigants. O b j e c t i o n a b l e  c ha ra ct e ri st ic s to the c r e a t i o n  

of an i n t er me di at e a p p e l l a t e  court are: (1) I n c r e a s e d  e x p e n s e

to the taxp ay er  for a d di ti on al  courts; (2 ) instances of doubl e 

appeals causing i n c r e a s e d  delay and expen se  to the litigants a n d

(3) the crea t io n of a d di ti o na l w o r k  for the h i gh es t level in 

settling disputes ov er  o r i g i n a l  appellate jurisdiction.

C ON CL U S I O N S  A N D  R EC OM M E N D A T I O N  

M a n y  of the m e a s u r e s  w h i c h  w e r e  d i s c u s s e d  to r e l i e v e  court 

c on ge st io n  h a v e  be en  i m p le me nt ed  and are helpful, h o w e v e r  they 

h a v e  not p r ov en  to b e  solutions but m e r e l y  fo re st al l the b u r d e n  

u nd er  w h i c h  the courts labor. T he e s t a bl is hm e nt  of a lower 

a pp el la te  court could g r e a t l y  relieve the c on ge s t i o n  in the 

appellate system.



C ON ST I T U T I O N A L  R E V I S I O N  A N D  A P P E LL AT E  C O UR T D E C O N G E S T A N T S  
(Shirley M. H u f s t e d l e r  44 W a s h i n g t o n  L a w  R e v i e w  577 (1969)

The m o s t  v e n e r a b l e  c r i t i c i s m  of the courts is delay. D e l a y  

is the o f f s p ri ng  of court co n ge st io n caused b y  surging u r b a n  

p o p u l a t i o n  growth, b y  inadeq ua te  court systems, b y  c u m b e r s o m e  

and archaic j u d i c i a l  and a dm i n i s t r a t i o n  procedures, a nd b y  the 

r ising ex pe ct a t i o n  of all of our  peop le  about the a v a i l a b i l i t y  

and qual it y  of justice.

Successful j u d ic ia l  r e f o r m a t i o n  comes in two packages, c o n­

stitutional r e v is i on  and i mp le m e n t i n g  legislation. A  j u d i c i a l  

article should i n c lu de  no m o r e  than is a b s o l u t e l y  n e c e s s a r y  to 

create the essential st ru c tu re  of the j u d i c i a l  system. All 

details should b e  fille d in b y  statutes and rules w h i c h  are 

m o r e  easily chan ge d w h e n  the n e e d  arises.

Individuals studying state jud ic ia l articles ha ve  g e n e r a l l y  

devoted their a t t e n ti on  to three m a j o r  topics: (1) The  s tr uc tu re

of the j ud i c i a l  system; (2 ) selection, tenure and r e m o va l of 

judges; and (3) court administration. T h e  str uc tu re  of the 

j udicial s y stem considers suc h questions as w h e t h e r  t here s h o u l d  

be one trial court or two, shoul d there be a single a p p e l l a t e  

court or should there be a court of last r es or t and an i n t e r m e d i a t e  

appellate court. Plans for the selection, tenure and r e m o v a l  

of judges are g e n e r a l l y  d i v id ed  into two c a t e g o r i e s : (1) Those

in w h i c h  a panel of n o m in ee s is i ni tially sel ec te d by a c o m m­

ission, fro m w h o s e  n u mb e r the gov er n or  m u s t  appoint and (2 ) those
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in w h i c h  the n o m i n e e s  are s e l e c t e d  b y  the gov er n or  w h o  t h e r e­

after submits their n a m e  to a council w h i c h  has a vet o  power. 

T e n u r e  of judges v a ri es  f r o m  l i f e ti me  a p p o i n t m e n t s , to short 

term, partisan, terms o f  office. The creation and m a i n t e n a n c e  

of an adequate and ef fi ci en t s y s t e m  of court a d m i n i s t r a t i o n  is 

essential for the eff ec t iv e a d m i n i s t r a t i o n  of justice. N o t  

only should the courts be sub j ec t to the same m a n a g e m e n t  

standards as industry, but  j ud ge s  should no t ha v e to spend 

their time on n o n - j u d i c i a l  duties.

AP PE LL AT E CO UR T DECONGES TA NT S

T he c ap ac i t y  o f  an a p p e l l a t e  court to ha ndle its ca seload 

depends u p o n  the n u m b e r  of cases do ck et ed  in a g iv en  year, the 

n u m b e r  of judi ci a l hours w h i c h  m u s t  be devoted to eac h case, 

and the n u m b e r  of j u d i c i a l  hours a va il ab le  during the year. 

R educing a back lo g and thus r e d u c i n g  court co ng e st io n requires 

treatment of the following: (1) T he size of the docket, (2)

the judicial time e x p en de d pe r  case, and (3) the ju di ci a l time 

a v a i l a b l e .

Dockets can be r e d u c e d  d i r e c t l y  by cutting off or l imiting 

the right to appeal and indirectly, b y  cr eating a series of 

proce d ur al  impediments to d i s c o u r a g e  appeals. However, as 

appellate courts exist to f o r m u l a t e  p o l i c y  and precedent, to 

assu r e u n i f o r m i t y  in the a d m i n i s t r a t i o n  of justice, and to 

pro v id e executive d i r e ct i on  an d assistance to trial courts, such 

is n ot an adequate solution.
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N o  one has s ug gested that judges re duce their b a c k l o g  of 

cases b y  givin g less than an ad e qu at e time to e ac h  case. A l­

though ef ficient time saving techniques should be emp lo ye d by 

a p p e l l a t e  court judges, they still m u s t  h a v e  adequate time to 

p o n d e r  and consider each case.

O n e  s olution somes states h a v e  u s e d  in order to r e d u c e  

the b a ck lo g of cases is to d i vi d e the court in two departments 

o r  divisions c onsisting of three or m o r e  judges. However, 

d i vi si o n a l  sitting only m o d e s t l y  increases the p ro du ct iv e  

c a p a c i t y  of a court and m a y  cr eate m o r e  ad mi ni st r at iv e prob le m s 

w h i c h  u l t i m a t e l y  eliminate a ny adv an ta g e to the divisi on al  

s i t t i n g s .

A n o t h e r  w a y  to a l l e vi at e  a p p e l la te  court c on g es ti on  is to 

i nc re a s e  the n u m b e r  o f  a p p e l l a t e  judges. However, this has 

p r a c t i c a l  ap pl ic a t i o n  only w i t h i n  v e r y  n a r r o w  limits. W h a t e v e r  

a d di ti o n a l  w o r k  can b e  done b y  the extra judges is dissip at e d 

b y  the increased c o n su lt a ti on  t i m e s , by the difficulties i n­

herent in drafting opinions to acco mm od at e m u l t ip le  points of 

view, and b y  the a d m i n i st ra ti ve  problems i nvolved in i n c r ea se d  

personnel.

T h e  m o s t  pra ct ic a l s o l u t i o n  p r e s en t ly  available to decon- 

gest a supreme court is to create a n e w  tier of ap pellate courts 

to u n d e r t a k e  the caseload. As of 1969 there were 21 states 

w i t h  i nt ermediate appellate courts.



T h e  j u r i s d i c t i o n  of the s u p r e m e  court and the in te rmediate 

courts of appeal is u s u a l l y  e s t a b l i s h e d  b y  provis io ns  of the 

j u d i c i a l  a r t ic l e of the state constitution. C e r t a i n  t h r e s h h o l d  

questions n e e d  to b e  d e t e r m i n e d  s u c h  as w h e t h e r  the a p p e l la te  

courts shall have a ny o r i g i n a l  juri s di ct io n,  and w h e t h e r  there 

is an ap peal to the supreme court fr om  the ap pellate court as a 

m a t t e r  of right.

The m o d e r n  trend in s t r u c t u r i n g  a tw o- t i e r e d  a pp ellate 

s y s t e m  is to el im inate all d i r e c t  appeals as a m a t t e r  of right 

to the supreme court except in cases w h e r e  the death p e n a l t y  or 

life impr is o nm en t has b e e n  imposed. Critics o f  the d ev el op m en t 

o f  the two-tie r ed  s y st em  h a v e  o f t e n  r a i s e d  the specter of the 

w a s t e  of ju di ci al  r e s ou r ce  b y  c r e a t i n g  the p o t e n t i a l  of d o u bl e 

appeals. However, if the sup re me  court j u d i c i o u s l y  exercises 

its power to o rd er  t ransfer of causes to the supreme court, and 

if there is no appeal fro m the i n t e r m e d i a t e  appeal as a m a t t e r  

of right, that p r o b l e m  is eliminated. Additionally, double 

appeals are by no m e an s n e c e s s a r i l y  w a s t e f u l  and it is o ft en  

thought that the double a p pe a l a c t u a l l y  pres en ts  a b e t t e r  o p p o r t­

un i t y  for a true co ns i d e r a t i o n  of the issues i n v o l v e d  in the 

case.

A  final con si de ra ti on  is the co m po s i t i o n  and structure of 

the inter me d ia te  a pp ellate court. T he re  are two general types:

(1) Those in w h i c h  there is m o r e  than one inter me di at e  app el la te  

court, each of w h i c h  occupies its e x c l u s iv e ge og raphical 

t e r r i t o r y  and (2 ) those in w h i c h  there is a single state-wide
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a p p e l la t e court. The m o s t  d e s i r a b l e  o r g a n i z a t i o n  is a single 

i n t e r m e d i a t e  a p p e ll a te  court w i t h  s t at e - w i d e  jurisdiction. This 

n o t  o n l y  can be m o r e  e f f i c i e n t l y  administered, b u t  eliminates 

the problems of lack of u n i f o r m i t y  w i t h i n  the divisions of the 

a p p e l l a t e  court.

THE ROL E OF A N  I N T E R M E D I A T E  A P P E L L A T E  COURT

(James D. Hopkins)
41 B rooklyn L a w  R e v i e w  459 (1975)

I nt er m e d i a t e  ap pe llate courts are i n i t i a l l y  the products 

of i n c r e a s e d  judi ci a l business. A l t h o u g h  there are various 

al te rn a t i v e s  available to r e l i e v e  the c o n g e s t e d  ap pe ll at e court 

c a l e nd ar  such as dividing the court into panels, use of 

commissioners, r e d uc in g j urisdiction, and r e d u c i n g  the right of 

appeal, the m e t h o d  w h i c h  has b e e n  m o s t  o f t e n  e mployed and m o s t  

e f f e c t i v e l y  u s e d  is the t wo-tier s y s t e m  of a p pe ll at e courts.

T h e  a dv an ta g e of the t w o - t i e r e d  s y st em  of ap pe llate courts 

is that it permits an in te g r a t e d  p r o c e d u r e  w i t h  supe rv i si on  of 

the process p l a c e d  in the h i g h e s t  a pp e ll at e court. The 

a ss is ta nc e to the highest court f r o m  the app e ll at e court assumes 

two forms: (1) It reduces the sheer n u m b e r  of appeals and (2)

it releases the highest court to address itself solely to d e t e r m i­

nat i o n  of questions of law w i t h  a p a r t i c u l a r  v i e w  toward the 

d e v el op me n t of the law as a whole.
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I n t e r m e d i a t e  a pp ellate courts h a v e  f ul fi l l e d  their initial 

r o l e  of r el ie v i n g  supreme court c o n g e s t i o n  an d freeing the 

h i g h e s t  c ourt to e xercise its p r i m a r y  r u l e m a k i n g  a n d  decision 

m a k i n g  function. However, as the full flow of litigation 

shifts to and converges upon the in t er m e d i a t e  appellate court, 

that court in turn has a s s u m e d  an a d d i t i o n a l  role, of: A s s i s t­

ing the h i g h e s t  court in its u lt im a t e  de te r m i n a t i o n  by r en d er in g 

t h o r o u g h  ex p ositions of the re la ti v e m e r i t s  of alternative 

s o lu ti on s to n o v e l  or co nt r o v e r s i a l  q ue stions of law; and, to 

f u n c t i o n  as the court o f  last r e s o r t  for the m a j o r i t y  of cases.
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APPENDIX V

N e v a d a  L e g i s l a t i o n  Cr ea ti ng  an I n t e r m e d i a t e  A p p e l l a t e  Court
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N E V A D A

A s s e m b l y  J o i n t  R e s o l u t i o n  No. 2 — A s s e m b l y m e n  
Barengo, Mann, Hickey, W a g n e r  and Schofield

FI L E N U M B E R ......

A S S E M B L Y  J O I N T  R E S O L U T I O N — P r o p o s i n g  to amend the N e v a d a  
c o n s t i t u t i o n  to create an i nt er m e d i a t e  ap pellate court.

R e s o l v e d  b y  the A s s e m b l y  and Senate of the State of Nevada, 

jointly, Th at  a n e w  section b e  a dded to arti c le  6 and sections 1, 

4, 7, 11, 15, 20 a nd 21 of artic le  6 , s e c t i o n  3 of article 7, and 

s e c t i o n  22 of a r t i cl e  17 of the c o n s t i t u t i o n  of the State of 

N e v a d a  be a m e n d e d  to read r e s p e c t i v e l y  as f o l l o w s :

1. T h e  court o f  appeals consist of three judges 
or such g r ea te r n u m b e r  as the l e gi sl a tu re  m a y  
p r o v i d e  by law. If the n u m b e r  of judges is 
so enlarged, the supreme court shall provi de  
b y  ru le  for the assig n me nt  of each appeal to 
a p a n e l  of three judges for decision.

2. E x c e p t  as ot h erwise prov id ed  in this subsection, 
the judges of the court of appeals shall be 
e l e c t e d  b y  the qu al if ie d electors of the state, 
at the general election, for terms of 6 years 
b e g i n n i n g  on the 1st M o n d a y  of J a n u a r y  nex t 
a fter the election. T he terms of the first 
three judges elected are 2 years, 4 years and
6 years respectively, w h i c h  shall be separately 
s p e c i f i e d  for their election, and in any increase 
or r e d u c t i o n  of the n u mb er  of judges, the 
l e g is la tu r e shall pro vi d e initial terms of 6 or 
fewer years such that o n e - th ir d of the total 
n u m b e r  of judges, as n e a r l y  as m a y  be, is elected 
every 2 years.

3. T h e  judges of the court of appeals shall elect 
a_ch i ef  j udge from among their number. The term 
of o ffice of the chief judge is 2 years, beg in n in g 
on the 1st M o n d a y  of J a nu ar y cf eac h odd- nu mb er ed  
year. A  chief judge m a y  succ ee d himself.
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4. T h e  le gi s l a t u r e  m a y  p r o v i d e  b y  law, or m a y
a u t h o r i z e  the supreme court to p r o v i d e  b y  rule, 
for the assig nm en t of one or m o r e  judges of the 
court of appeals to devote a part of their time 
to serv ic e as supp l em en ta l d is tr i c t  judge s w h e r e  
needed.

S e c t i o n  1. T h e  J u d i c i a l  power of this State 
[shall be] is v e s t e d  in a court system, comprising 
a  Sup re me  Court, a Court of Appeals, Di st r ic t 
Courts, and J u s t ic e s of the Peace. T h e  L e g i s l a t u r e  
m a y  also establish, as part of the system, Courts 
for m u n i c i p a l  purposes only in i nc o rp o r a t e d  cities 
and towns.

S e c t i o n  4. T h e  supreme court [shall] and the court 
o f  appeals h a v e  ap pe llate j u r i s d i c t i o n  in all 
[cases in equity; also in all cases at law in w h i c h  
is i n v o l v e d  the title, or the r ig h t o f  po ss e s s i o n  
to, o r  the p o s s e s s i o n  of, real es tate or m i n i n g  
claims, or the l egality of a ny tax, impost, 
assessment, toll or m u n i c i p a l  fine, or in w h i c h  
the d e ma nd  (exclusive of interest) or the v a l u e  
of the p r o p e r t y  in controversy, exceeds three 
h u n d r e d  d o l l a r s ; also in all other civil cases 
n o t  incl u de d in the general su bd ivisions of law 
and equity,] civil cases arisin g- i n d istrict 
courts, a nd also on questions of law alone in 
all cr iminal cases in w h i c h  the o f f e n s e  charged 
is w i t h i n  the ori gi na l  j u r i s d i c t i o n  of the district 
courts. [The court shall] The legislature shall 
a p p o r t i o n  this j ur is d i c t i o n  b e t w e e n  th em  by law, 
and shall prov id e for the r e v i e w  b y  the supreme 
court, w h e r e  appropriate, of appeals d e ci de d  by 
the court of appeals. T he se  courts also h a v e  power 
to issue w ri ts  of mandamus, certiorari, prohibition, 
quo warranto, and habeas corpus a n d  also all writs 
n e c e s s a r y  or p r op er  to the complete exer c is e of 
[its] their a pp ellate jurisdiction. E a c h  of the 
j ustices [shall have] and judges has p o we r to issue 
writs of habeas corpus to any part of the state, 
u p o n  p e t i t i o n  by, or on beha lf  of, any p er so n held 
an actual custody, and m a y  m a k e  such writs r et ur n a b l e  
[.] b ef o re  him se lf  or the [supreme] court, or befo re  
any dist ri c t court in the state or be fore any judge 
of [said] those courts.

In case of the d is ab il it y or disqualification, for 
a ny cause, of [the chief justice cr one of the 
associate] one or mo re  ju stices of the supreme court [, 
or any two of them,] cr judges of the court of appeals,
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the g o v e r n o r  [is au th or i z e d  and em po we r ed  to] m a y  
de si gn at e any district ju dg e or judges to sit in the 
p l ac e or places of such d i s q u a l i f i e d  or di sa b l e d  
justice, [or] justices, j u d g e  or judges, and [said] 
the dis t ri ct  j ud ge  or judges so d e s i g n a t e d  [shall] 
are ent it l ed  to r e c e i v e  their actual expense' o f  travel 
and o t h e r w i s e  w h i l e  sitting in [said] the supreme court[.] 
or court o f  appeals; or the g o v e rn or  m a y  designate 
any j u d g e  of the court of appeals to sit in the place 
of any d i s a b l e d  or d i s qu al if ie d  j u s t i c e  of the supreme 
court.

Sect io n 7. T h e  times of h o l d i n g  the Supreme Court 
and D i s t r i c t  Courts shall b e  as f ix ed  b y  law. The 
terms of the Supre me  Court shall be h e l d  at the seat 
of G ov er nm en t  u nless the L e g i s l a t u r e  oth er wi se  provides 
by law, excep t  that the Supreme Court m a y  hear oral 
a rgument at o t he r places in the state. T h e  terms of 
the Court of A p p e a l s  shall b e  he l d w h e r e  p r o vi de d 
by law. T h e  terms of the D i s t r i c t  Courts shall be 
h el d at the C o u n t y  seats of their r es p ec t i v e  c o u n t r i e s ; 
Provided, that in case any c o u n t y  shall b e  h e r e a f t e r  
d ivid ed  into two or m o r e  districts, the L e g i s l a t u r e  
m a y  b y  law, d e s i gn at e the places of h o l d i n g  Courts in 
such Districts.

Section 11. T h e  justices of the supreme court, the 
judges o f  the court of appeals and the di st ri c t judges 
[shall be] are ineligible, to any office, other than a 
jud ic ia l office, during the term for w h i c h  they [shall] 
ha ve  b e e n  elected or appointed; and all elections or 
a ppointments of any such judges b y  the people, l e g i s­
lature, o r  otherwise, d uring [said] that period, to any 
office o t h e r  th an  judicial, [shall be] are void.

[Sec:] S e c t i o n  15. The Justices of the Supreme Court, 
the Ju dges of the Court of A p p ea ls  and District Judges 
[shall each] are ea ch  e n t i t l e d  to receive for their 
services a comp en sa ti on  to be f ixed b y  law and pai d  
in the m a n n e r  p r o v i d e d  b y  law, w h i c h  shall not be 
increased or d i m i n i s h e d  during the term for w h i c h  they 
[shall] hav e b e e n  elected, unless a V a c a n c y  
o c c u r s , in w h i c h  case the successor of the 
former incumbent [shall] is en titled to rece iv e only 
such s a la ry  as m a y  be p r o v i d e d  by law at the time of 
his e l e c ti o n or appointment; and p r o v i s i o n  shall be 
made b y  l a w  for setting apart from each year's reve nu e 
a sufficient amount of Money, to pay such compensation.
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S e c t i o n  20. 1. W h e n  a v a c a n c y  occurs b e f o r e  the
e x p i r a t i o n  of a n y  ter m of o ffice in the supreme 
court or the court of appeals or among the district 
judges, the g o v e rn or  shall appoint a j u st ic e or 
j u d g e  f r o m  among t h r e e  n o m in ee s s e l e ct ed  for such 
i n di vi d u a l  v a c a n c y  b y  the c om mi ss io n  or jud ic i al  
selection.

2. T h e  term of o f f i c e  of any j u s t i c e  or judge so 
a p p o i n t e d  expires on the first M o n d a y  of J a n u a r y  
f o l l ow in g  the n e x t  g e n e r a l  election.

3. E a c h  n o m i n a t i o n  for the supreme court or the 
co ur t of appeals shall be m a d e  by the p er m a n e n t  
commission, c o m p o s e d  of:

(a) T h e  chief j u s t i c e  or an ass oc ia t e j u s t i c e  
d e s i g n a t e d  by him;
(b) T h r e e  membe r s o f  the State Bar of Nevada, 
a p u b l i c  c o r p o r a t i o n  cre a te d by statute, 
a p p o i n t e d  b y  its b o a r d  of g o v e r n o r s ; and
(c) T h re e persons, no t  m e m b e r s  of the legal 
p ro fession, a p p o in te d b y  the governor.

4. E a c h  n o m i n a t i o n  for the district court shall be 
m a d e  b y  a t e m p o ra ry  c o m m i s s i o n  co mposed of:

(a) T h e  p e r m a n e n t  commission;
(b) A  m e m b e r  o f  the State Bar of N e v a d a  
r e s i d e n t  in the ju di ci a l d istrict in w h i c h  
the v a c a n c y  o c c u r s , a p p o in te d  by the b o a r d  
o f  governors of the State Bar of Nevada; and
(c) A  res id en t  of such j u d i c i a l  district, n ot 
a m e m b e r  of the legal profession, ap po i nt ed  
b y  the governor.

5. If at any time the State B ar of N ev a da  ceases to 
exist as a p ub li c  corp o ra ti on  or ceases to inc lu de  
all at to rneys a d m i t t e d  to pra ct ic e b e f o r e  the courts 
of this state, the l eg islature shall prov id e by law, 
or if it fails to do so the court shall p r o v i d e  by 
rule, for the appoin tm e nt  of attorneys at law to 
the pe ti tions de si gn a t e d  in this section to be 
o c c u p i e d  b y  m e m b e r s  of the State Bar of Nevada.

6 . T h e  term of of fice of each a pp oi nt i ve  m e m be r of 
the p er m an en t c o m m i s s i o n , - except the first members, 
is 4 years. E a c h  a pp oi nt in g au t ho ri ty  shall



a p p oi nt  o n e  of the m e m b e r s  first a p p o i n t e d  for a 
term of 2 years. If a v a c a n c y  occurs, the ap po in ti n g 
a ut ho r i t y  shall fill the v a c a n c y  for the u n e x p i r e d  
tern. T h e  a dditional m e m b e r s  of a tem po ra r y 
c o m m i s s i o n  shall be a p p o i n t e d  w h e n  a v a c a n c y  o c c u r s , 
a nd their terms shall expi re  w h e n  the n o m i n a t i o n s  
for such v a c a n c y  h a v e  b e e n  t r a n s m i t t e d  to the governor.

7. A n  a pp oi n t i n g  a u t h o r i t y  shall n o t  appoi nt  to the 
p e r m a n e n t  c o mm is si on  m o r e  than:

(a) One r es i d e n t  of a n y  county.
(b) Two m e m b e r s  of the same p o l i t i c a l  party.

N o  m e m b e r  of the p e r m a n e n t  c o m m i s s i o n  m a y  b e  a 
m e m b e r  of a c o m m i s s i o n  on j u d i c i a l  discipline.

8 . A f t e r  the e x p i r a t i o n  of 30 days f r o m  the
date o n  w h i c h  the co m mi s s i o n  on j u d i c i a l  se le ct io n  
has d e l i v e r e d  to h i m  its list of n o m i n e e s  for any 
vacancy, if the g o v e r n o r  has n ot m a d e  the a p p o i n t­
me n t  r e q u i r e d  b y  this section, he shall m a k e  no o th er  
a p p o i n t m e n t  to any p u b l i c  of fice u n t i l  he has 
a pp oi n t e d  a just ic e or j u d g e  fr om  the list submitted. 
[If a co mm is s i o n  on j u d ic i al  s e l e c t i o n  is e s t a b l i s h e d  
b y  another section of this c o n s t i t u t i o n  to n o m i n a t e  
p e rs on s to fill v a c a n c i e s  on the s u p r em e court, such 
c o m m i s s i o n  shall serve as the p e r m a n e n t  c om mi ss i on  
e s t a b l i s h e d  b y  s u b s e c t i o n  3 o f  this section.]

S e ct io n 21. 1. A  j u s t i c e  of the supreme court, a
ju dg e of the court of appeals or a d i s t ri ct  ju dg e 
may, in a dd it i o n  to the p r o v i s i o n  of a r t i c l e  7 for 
impeachment, be censured, r e t i r e d  or r e m o v e d  by the 
commis si on  on j u d i c i a l  discipline. A  j u s t i c e  or 
j ud ge  m a y  appeal f r o m  the action of the c om m is si on  
to the supreme court, w h i c h  m a y  r e v e r s e  s uc h acti on  
or take any a l t er n at iv e a ct io n p r o v i d e d  in this 
subsection.

2. T h e  c om mi s si on  is c o m p o se d of:

(a) Two j ustices or judges a p p o i n t e d  by the 
supreme court;

. (b) Two m e mb er s of the State Bar of Nevada, 
a pu blic c o r p o r a t i o n  c r e a t e d  by statute, 
ap po in te d by its b o a r d  of g o v e r n o r s ; and
(c) Three persons, not memb e rs  of the legal 
profession, a p p o i n t e d  b y  the governor.
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T h e  c o mm i s s i o n  shall elect a chairman f r o m  among its 
three lay members.

3. If at any  time the S t a t e  Bar of N e v a d a  ceases to 
exist as a p u b l i c  c or po r a t i o n  or ceases to include all 
at to rn ey s a d m it te d to p r a c t i c e  b e f o r e  the courts of 
this state, the le gi s l a t u r e  shall p r o v i d e  b y  law, or 
if it fails to do so the court shall p r o v i d e  b y  rule, 
for the a ppointment of attorneys at l a w  to the p os it i o n s  
d e si gn a t e d  in this section to b e  o c c u p i e d  b y  m e m b e r s
o f  the State Bar of Nevada.

4. T h e  te rm  of o f f ic e of each ap po i nt iv e m e m b e r  of the 
commission, except the first members, is 4 years. E a c h  
a p po in ti ng  au th or it y  shall appoint one of the memb e rs  
f irst ap po in te d for a term of 2 years. If a v a c a n c y  
occurs, the appointing a u t h or it y shall fill the v a c a n c y  
for the u n e x p i r e d  term. A n  appointing a u t h o r i t y  shall 
not appoint m o r e  than one res id en t of a n y  county. T h e  
g o v e rn or  shall n o t  appoint m o r e  than two m e m b e r s  of the 
same p o l i t i c a l  party. No m e m b e r  m a y  be a m e m b e r  of a 
co mm is si on  on ju di c i a l  selection.

5. T h e  supreme court shall m a k e  a p p r o p r i a t e  rules for:

(a) T h e  c on fi d e n t i a l i t y  of all p r o c e e d i n g s  
b e f o r e  the commission, except a d e c i s i o n  to 
censure, r e ti re  or r e m o v e  a j u s t i c e  or judge.
(b) T h e  grounds of censure.
(c) T h e  cond uc t of invest ig at io ns  and hearings.

6 . No j u s t i c e  or judge m a y  by v i r t u e  o f  this 
section be:

(a) R e m o v e d  except for w i l l f u l  m i s c o n­
duct, w i l l f u l  or p e r s i s t e n t  f a il u re  to 
p e r f o r m  the duties of his office or 
h a b i t u a l  intemperance; or
(b) R e t i r e d  except for a dv an c e d  age w h i c h  
interferes w i t h  the p roper p e r f o r m a n c e
of his ju dicial duties and w h i c h  is likely 
to be p er m anent in nature.

7. A n y  p e r s o n  m a y  b r i n g  to the a tt en t io n of the 
c om mi ss io n a ny m a t t e r  re la ti n g to the fitness of 
a j u s t i c e  or judge. The commis si on  shall, after 
prel im in ar y investigation, dismiss the m a t t e r  or 
order a hear in g to be he ld  b ef or e  it. If a h e a r i n g
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is ordered, a st at em en t  of the m a t t e r  shall be 
served u p o n  the j u s t i c e  or ju dg e against w h o m  the 
p ro ce e d i n g  is brought. T h e  c om mi ss io n in its
d is cr e t i o n  m a y  suspend a j u s t i c e  or j u d g e  f r o m  the
e xercise of his o f f i c e  p e n d i n g  the d e t e r m i n a t i o n  of 
the pr oc e e d i n g s  b e f o r e  the commission. A n y  j u st ic e  
or j u d g e  w h o s e  r e m ov a l is sought is liable to
indict m en t a nd p u n i s h m e n t  ac co rd in g to law. A  just i ce
or ju dg e  r e t i r e d  for d i s a b i l i t y  in a cc or d a n c e  w i t h  
this section is e n t it le d  thereafter to r e c ei ve  such 
c o mp en s a t i o n  as the legis l at ur e m a y  provide.

8 . If a pr o ce e d i n g  is b r o u g h t  against a j u s t i c e  of 
the supr em e court, n o  j u s t i c e  m a y  sit on the c om mi s s i o n  
for that proceeding. If a p r o c e e d i n g  is b r ou g ht  
a g ai ns t a judge of the court of appeals, no judge.
of that court m a y  sit o n  the c o m m i s s i o n  for that 
proceeding. If a p r o c e e d i n g  is b r o u g h t  against a 
district judge, n o  j u d g e  f r o m  the same j u d i ci al  di st ri c t 
m a y  sit on the c o mm i ss io n for that proceeding. If an 
appeal is taken f r o m  an acti on  of the c om mi ss i on  to 
the supr em e  court, any j u s ti ce  w h o  sat on the c om mi ss i on  
for that p r o c e e d i n g  is d i s q u a l i f i e d  f r o m  p a r t i c i p a t i n g  
in the c on si d e r a t i o n  or d e c i s i o n  of the appeal. W h e n  
any m e m b e r  of the co mm is s i o n  is d i sq ua l i f i e d  b y  this 
subsection, the supreme' court shall appoint a subst it u te  
from among the eligible judges.

9. T h e  commi ss i on  may:

(a) D e s i g n a t e  for each h e ar i ng  an a t t or ne y 
or attorneys at law to act as counsel to 
conduct the proceeding;
(b) Summon w i t n e ss es  to appear and t e s ti fy  
u n de r o at h and compel the p r o d u c t i o n  of 
b o o k s , p a p e r s , documents and r e c o r d s ;
(c) Grant immu ni t y fr om  p ro se c u t i o n  or 
p u ni sh me nt  w h e n  the c o mm is si on  deems it 
n e c e s s a r y  a n d  p r o pe r  in order to compel 
the giving of te st im o ny  under oat h and 
the p r o d u c t i o n  of b o o k s , p a p e r s , documents 
and r e c o r d s ; and
(d) Exe r ci se  such further powers as the 
legislature m a y  fr om  time to time confer 
up on  it.

[Sec:] Section 3. For any  r e as o na bl e cause to be entered 
on the journals of each House, w h i c h  m a y  [,] cr m a y  not 
be suffic ie nt  grounds for impeachment, the [Chief
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J u s t i c e  and Associate] Justices of the Supreme Court, 
Judges o f  the Court of App e al s and J u dg es  of the D i s tr i ct  
C ou rt s shall b e  r e m o v e d  f r o m  O f fi ce  on the v o t e  of two 
thirds o f  the M e m be rs  elec t ed  to each b r a n c h  of the 
L egislature, and the J u s t i c e  or J u d g e  c o mp la in ed  
of [, ] shall b e  s erved w i t h  a co py  o f  the 
c o m p l ai n t again st  h i m  [,] a n d  shall have an 
o p p o r t u n i t y  o f  be in g  h e a r d  in p e r s o n  or b y  counsel 
in his defense, Provided, that n o  m e m b e r  of either 
b r a n c h  of the L e g i s l a t u r e  shall be eli g ib le  to fill 
the v a c a n c y  o c c a s i o n e d  b y  such removal.

[Sec:] S e ct io n 22. In case the office of any J u st ic e 
of the Supreme Court, J u d g e  of the Court of Appeals, 
D is tr i c t  Judge or ot he r S tate o f f ic er  [shall become] 
b ecom es  v a c a n t  before the e xp i ra ti on  of the regular 
term for w h i c h  he wa s elected, the v a c a n c y  m a y  be 
f il le d b y  appointment b y  the G o v er no r un ti l  it-[shall 
be] is s upplied at the next gen er al  election, w h e n  
it shall b e  f i ll ed  by ele c ti on  for the r e s id ue  of the 
u n e x p i r e d  term.

a nd b e  it further

Resolved, That the s e cr etary of state shall assign a 
n u m b e r  to the n e w  secti on  added to article 6 according 
to the n u m b e r  of secti on  contained in that article 
w h e n  the ad dition of the n e w  section becomes effective.
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Bill/Resbjution No. CSSB 110_________
Title AcX, r e l ating t.o the availab 
Requested bV  S e nator John Sackett

FISCAL DETAIL \  /
Agency Affected \ D e p a r t m e n t  of P ublic Safety______________/_________________
Program Category Affected Life and P r o p e r t y  Protec t i o n
BRU, Program, or Subprofcram(s) Affected D r i v e r  Services_____________________________
(Note: If more than one budget component is affected, separate line-item am'ounts and funding for each 

component in the analysis section.)
EXPENDITURES (Thousands of Dollars)
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200 T R A V E L _____________
300 C O N T R A C T U A L ______
400 COMMODITIES
500 EQUIPMENT__________
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G E N E R A L  F U N D  
F E D E R A L  F U N D S
O T H E R  (Specify Fund Source)

POSITIONS

FULL TIM E  
P A R T  TIME
T E M P O R A R Y

III. ANALYSIS (See Fiscal Note Preparation Instructions, Section III) \

A: E a c h  r e q uest f o r/d riving r e c o r d  m u s t  be accomp a n i e d  release a u t h o r i z a t i o n
card unless reque st is from driver. \

B: 100 - One posit/on, D o c u m e n t  P r o c e s s i n g  Clerk I, to r e v i e w  all requests

( a p prox J l 2 ,000 annually), and return all w i t h o u t  A u t h o r i z a t i o n  

cards. /Must then film auth or i z a t i o n s  and update m i A r o f i l m  index. 

Salary/- $15,156; Benefits - $3,789 = $18,945 \

300 - P rint/ forms for release a u t h o r i z a t i o n  (100,000) - $35(1
Postage $l,10o\

Termina l to update microfilm: terminal lease 2,040 \
/  DP C h a r g e b a c k  4,800 \

/  $8,290 \ ;
400 - .Microfilm and o f fic e supplies $500 \

^  / / / £ ? .  \ iJ r A -X- ----- I
'Bill Brown________________\______________
Motor Vehicles, Public \Safety

I V / D A T E  2-21-80_____________P R E P A R E D  B Y”
A G E N C Y  _____

Original: Legislative Finance P H O N E _______
cc: Budget and Management
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T H E  LEGISLATURE O F  T H E  STATE O F  A L A S K A  
E L E V E N T H  LEGISLATURE

FISCAL N O T E

I. R E Q U E S T
Bill/Resolution No. C S S B  110______________________________________________________________
Title A c t  r e l a t i n g  to the a v a i l a b i l i t y  of an abstr a c t  of a d r i v e r’s r e c o r d 
Requested bv S e n a t o r  John Sackett__________________________ Date 2=20=80__________

II. FISCAL DETAIL 
Agency Affected
Program Category Affected Life

D e p a r t m e n t  of P u b l i c  S a f e t y  
and P r o p e r t y  Protec t i o n

BRU, Program, or Subprogram(s) Affected D r i v e r  Services
(Note: If more than one budget component is affected, separate line-item amounts and funding for each 

component in the analysis section.)

EXPEND I T U R E S  (Thousands of Dollars)

F Y  80 * F Y  81 F Y  82+ F Y  83+ F Y  84+ F Y  85 +

100 P E R S O N A L  SERVICES 19.0 19.0 19.0 19.0 19.0
200 T R A V E L 0 0 0 0 0

300 C O N T R A C T U A L 8.3 8.3 8.3 8.3 8.3 '

400 COMMODIT IES .5 .5 .5 .5 .5

500 E O U I P M E N T 0 0 0 0 0
600 L A N D  &  S T R U C T U R E S 0 0 0 0 0
700 G R A N T S , CL AIM S. F T C 0 0 0 0 0

F Y 8 0 * = B i H T ^ a s  i m m e d i a t e  e f f e c t i v e  date - FY80 
m o n t h  a f t e r  e f r e c t i v e  date.

cost w o u l d  be 1/12 of F Y 8 1  p er

F Y 8 2 / 8 ?<J&j{fi&-f = (¥l?osu1an0d! otfefeg) increase n o t  included.

G E N E R A L  F U N D 27.8 27.8 27.8 27.8 27.8

F E D E R A L  F U N D S
O T H E R  (Specify Fund Source)

POSITIONS 

F U L L  TIME 1 1 1 1 1
P A R T  TIME
T E M P O R A R Y

III. ANALYSIS (See Fiscal Note Preparation Instructions, Section III)

A: E a c h  r e q u e s t  for d r i v i n g  r ecord m u s t  be a c c o m p a n i e d  b y  r e l e a s e  authorization!
c a r d  u nless r e q u e s t  is from driver.

B: 100 - One position, D o c u m e n t  P r o c e s s i n g  C l e r k  I, to r e v i e w  all r e q u e s t s  

(approx. 72,000 annually), a n d  r e t u r n  all w i t h o u t  a u t h o r i z a t i o n  

cards. M u s t  then film a u t h o r i z a t i o n s  and update m i c r o f i l m  index. 

Sa l a r y  - $15,156; Benefits - $3,789 = $18,945

300 - P r i n t  forms for r e lease a u t h o r i z a t i o n  (100,000) - $350 
Po s t a g e

T e r m i n a l  to u p d a t e  microfilm: t e r minal lease 
DP C h a r g e b a c k

400 - M i c r o f i l m  a n d  o f f i c e  supplies

IV. D A T E  2-21-80_ P R E P A R E D  B Y 1
A G E N C Y  ___
P H O N E  _____

$ 1 , 1 0 0

2,040
4,800

$8,290

$500

Original: Legislative Finance 
cc: Budget and Management

Prime Sponsor (First Legislator Named)

3 3 - 0 0 1  ( R e v .  1 2 / 7 9 )
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PROGRAM: LIFE AND PRCPfltrY PROTECTION BRU(s): ORIVF.n/VEIIICLE SERVICES

The Driver/Vehicle Services BRU Is organized into four sections: Vehicle Services, Driver Services, Field Offices, and Administration, 
The basic purpose of the Vehicle Services portion of this BRU Is protection of ownership cf vehicles by the maintenance of an official,

. single source record of vehicle titles. Licensing of vehicles also facilitates their recovery when stolen. The purpose of the Driver 
Services portion of this BRU is to restrict vehicle operation to those persons who are capable of safe operation by utilizing a system 
of driver testi’—  licensing and periodic renewal, and a "driver Improvement" function to identify and help improve or suspend drivers . 
who violate saft jrivlng laws. The Field services component funds the operation of all the field offices where members of the public 
obtain their driver licenses or vehicle titles.

Driver and Vehicle identification information collected by these functions Is computerized for rapid retrieval by law enforcement during
investigation of criminal activities. This information is h'giiiy useful 1n Identifying offenders.. For instance, FBI statistics show
that nationwide, a motor vehicle is involved in 50* of all crimes committed.

The administration component includes the director's office, central support staff, and the municipal tax unit. The municipal tax unit 
is funded by charges assessed to municipalities which elect to levy a municipal motor vehicle tax, which Is collected by tlie State.

! . ■ . ; <i ,f • e- j

• I1.-. I.Ti; . tn an effort to improve services to the. citizens of the state, full service DMV on-line offices are being opened for the Soldotna-Kenal
,i , , ' and Kodiak areas.

CATEGORY ■ n u n c  p b u c c t i m i  AGENCY’ n m i c s n f t i r

COMPONENT DESCRIPTION 79 AUTH 79 FINAL 79 ACT 80.AUTH 80 SUPL 80 RP GOVERNOR

DRIVER SERVICES 628.7 650.8 599.6 801.8 830.2
VEHICLE SERVICES 366 .1 372.7 396.5 366.9 905.6
FIELD OPERATIONS 3790.1 3963.6 367 1 .9 9117.7 9392.*
ADMINISTRATION 936.9 960 .2 927 .8 651.3 ; 658.2
MUNICIPAL TAX UNIT 185.2 185.2 166.0

XX ITOTAL 5907.0 5632.5 5211.3 5937.7 6236.9

X X ,CHANGE VERSUS 80 AUTH • 5.OX

OBJECT DESCRIPTION
PERS. SERV. 3259.7 3390.7 3339.7 3090.6 3337.5
TRAVEL 50.5 50.5 69.0 30.7 99.1
CONTRACTUAL 1669.6 1739.6 1989.5 2993.6 2979.6
COMMODITIES 59.5 59.5 57.6 97.6 56.1
EQUIPMENT 96.6 66.1 39.8 1.0 5.2
LANDS/BLDGS 86.1 86.1 86.2 69.8 75.9
MISC. 290.0 290.0 J.39.5 259 .9 293.5

FUNDING SOURCE ,
GENERAL FUND' 9881.0 5087.0 9829.0 5986.1 5809.7
PGM RECEIPTS 526.0 526.0 385.7 951.6 926 .7
OTHER FUNDS 19.5 1.6

XX GENERAL FUND CHANGE VS. 80 AUTH 5.8X

POSITIONS
FULL-TIME 135.0 125.0 125.0 139.0 139.0
TEMPORARY 9.0 9.0 9.0 9.0
STAFF MONTHS 1668.0 1598.0 1598.0 1656.0 1659.0
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Original sponsor: Commerce Committee O f f e r e d :  2 / 1 8 / 8 0
R e f e r r e d :  R u l e s

IN THE SENATE BY THE J U D I C I A R Y  COMMITTEE 

CS FOR SENATE BILL NO. 110 

IN THE LEGISL A T U R E  OF THE STATE OF A L A S K A  

ELEV E N T H  L EGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to the. availability of an abstract of

a driver's record; and providing for an effective

date."

BE IT ENACTED BY THE LEGISLATURE OF T HE STATE OF ALASKA:

* Section 1. AS 28.15.151(d) is amended to read:

(d) The department shall, upon request and payment of a fee d e t e r­

mined by the commissioner, furnish a driver or a p e rson designated 

by the driver with an abstract of the driver's record as provided in (c) 

of this section.

* Sec. 2. AS 28.15.151(e) is repealed.

* Sec. 3. This Act takes effect immediately in accordance wit h  AS 01.10.-

070(c).

- 1 - C S S B  1 1 0



I n t r o d u c e d :  2 / 6 / 7 9

R e f e r r e d :  J u d i c i a r y

3

4

5

6

7

8

9

10 

11 

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28

-2 2 -

IN THE SENATE BY THE COMMERCE COMMITTEE

SENATE BILL NO. 110 

IN THE L E G I S LATURE OF THE STATE O F  ALASKA 

ELEVENTH L EGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act relating to the availability of an abstract of

a driver's record; and providing for an effective 

date."

13E IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 28.15.151(c) is amended to read:

(c) The department shall, upon request, subject to the applicable 

provisions of AS 12.62 [AND (f) OF THIS SECTION) and without charging a 

fee, furnish a municipal, state or federal administrative or judicial 

agency with a certified abstract of the driving record of a driver. The 

abstract shall include a listing of accidents in which the driver has 

been determined by the department or a court of competent juris d i c t i o n  

to have been liable, convictions of vehicle, driver and traffic 

offenses, any actions taken upon his license, and information relating 

to financial responsibility.

* Sec. 2. AS 28.15.151(d) is amended to read:

(d) The department shall, upon request and payment of a fee d e t e r­

mined by the commissioner, furnish any person [A DRIVER] wit h  an a b­

stract of a [THE] driver's record as provided in (c) of this section.

* Sec. 3. AS 28.15.151(e) and (f) are repealed.

* Sec. 4. This Act takes effect immediately in accordance wit h  AS 01.10.-

070(c).
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Original sponsor: Commerce Committee O f f e r e d :  2 / 1 8 / 8 0
R e f e r r e d :  R u l e s
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IN THE SENATE BY T HE J U D I C I A R Y  COMMITTEE

CS FOR SENATE BILL NO. 110 

IN THE L E G I S LATURE OF THE STATE OF A LASKA 

E L E V E N T H  L EGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to the a v a ilability of an abstract of

a driver's record; and providing for an effective

d a t e ."

BE IT E N A CTED BY THE L E G I S LATURE OF THE STATE OF ALASKA:

* S e c tion 1. AS 28.15.151(d) is amended to read:

(d) The department shall, upon request and payment of a fee d e t e r­

mined b y  the commissioner, f u r nish a driver or a p erson designated 

by the driver with an abstract of the driver's record as provided in (c) 

of this section.

* Sec. 2. AS 28.15.151(e) is repealed.

* Sec. 3. This Act takes effect immediately in accordance wi t h  AS 01.10.-

070(c).

“ 1 -  C S S B  1 1 0
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State Farm Insurance Companies

May 8, 1980
One State Farm Plaza 
Bloomington, Illinois 61701

John J . Gordon 
Associate Counsel 
Phone: 662-6027

John Sackett
Chairman - Senate Finance Committee 
Pouch V
Juneau, AK 99811

Re: SB-110

Dear Senator Sackett:

Allow us to respectfully offer a brief comment on SB-110 as now amended 
because information provided by drivers' records is of vital interest to 
us in the proper handling of our business.

In Alaska, we have approximately 34,000 auto policies in force. In 
equitably pricing and placement of those policyholders, the information 
supplied from motor vehicle reports or drivers' records, is necessary.

If those records were not available, the driver with multiple traffic 
violations would be charged the same rate as the driver with no violations. 
This would be unfair to a great majority of the driving public, perhaps 
90 percent that comply with traffic laws and rarely become involved in 
accidents. In short, the good risks would be subsidizing the poorer 
risks, because we would have no proper basis to evaluate driving habits.

Additionally, in the Alaska Insurance Plan, surcharges are added for 
points accumulated based on traffic violations. If information availa­
ble from drivers' records were not available, that procedure could not 
continue and the better risks in the Plan would be subsidizing the 
poorer risks. Hopefully, this proposed legislation which would allow 
insurance carriers to purchase copies of drivers' records for their 
confidential use will succeed in the legislature and gain the signature 
of the governor.

State Farm Mutual Automobile Insurance Company State Farm Life Insurance Company State Farm Fire and Casualty Company
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Senator John Sackett 
May 8, 1980 
Page Two

We appreciate the opportunity to offer these comments to you in support 
of SB-110 as amended. A copy is being forwared to your committee 
members.

Very truly yours,

jl


