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BY ZIEGLER, BRADLEY, MELAND, RODEY 
mtf„ STIMSON AND STURGULEWSKI

IN THE SENATE

SENATE BILL NO. 104 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

ELEVENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act establishing the court of appeals; and pro­

viding for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 22 is amended by adding a new chapter to read:

CHAPTER 07. THE COURT OF APPEALS.

Sec. 22.07.010. ESTABLISHMENT. There is established the court of 

appeals, consisting of three judges.

Sec. 22.07.020. JURISDICTION. (a) The court of appeals has 

appellate jurisdiction in actions and proceedings commenced in the 

superior court involving:

(1) criminal prosecution;

(2) post-conviction relief;

(3) waiver of children's court jurisdiction over a minor 

under AS 47.10;

(4) extradition;

(5) habeas corpus;

(6) revocation of probation or parole;

(7) bail; and

(8) appeal to the superior court from a decision of an 

administrative agency.

(b) The court of appeals has appellate jurisdiction in all actions 

and proceedings commenced in the district court and may, in its discre­

tion, remand a district court matter to the superior court for a trial 

de novo in whole or in part.

I n t r o d u c e d :  2 / 2 / 7 9
R e f e r r e d :  J u d i c i a r y  and

F i n a n c e
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(c) The court of appeals may issue injunctions, writs and all 

other process necessary for the complete exercise of its jurisdiction.

(d) Ti. court of appeals has jurisdiction to hear appeals of 

sentences of imprisonment imposed by the superior court or the district 

court on the grounds that the sentence is excessive or too lenient and, 

in the exercise of this jurisdiction, may modify the sentence as pro­

vided by law and the state constitution.

(e) An appeal to the court of appeals is a matter of right in all 

actions and proceedings within its jurisdiction, except that

(1) there is no right of appeal to the court of appeals in a 

case for which direct review by the supreme court has been provided by 

rule; and

(2) the state has no right of appea? in criminal cases except 

to test the sufficiency of the indictment or information or to appeal a 

sentence on the ground it is too lenient under (d) of this section.

Sec. 22.07.030. REVIEW BY SUPREME COURT. A party may apply to the 

supreme court for review of a final decision of the court of appeals in 

accordance with AS 22.05.010 and rules adopted by the supreme court. In 

this section, "final decision" means a decision or order other than a

dismissal by consent of all parties that closes a matter in the court of

appeals.

Sec. 22.07.040. QUALIFICATIONS OF JUDGES. A judge of the court of

appeals shall be a citizen of the United States and of the state, a

resident of the state for three years immediately preceding his appoint­

ment, have been engaged for not less than eight years immediately pre­

ceding his appointment in the active practice of law, and at the time of 

appointment be licensed to practice law in the state. For purposes of 

this section, the active practice of law shall be the same as defined 

for the justices of the supreme court in AS 22.05.070.
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Sec. 22.07.050. OATH OF OFFICE. Each judge of the court of 

appeals, upon entering office, shall take and subscribe to an oath of 

office required of all officers under the constitution and such further 

oath or affirmation as may be prescribed by law.

Sec. 22.07.060. APPROVAL OR REJECTION. Each judge of the court of

appeals is subject to approval or rejection as provided in the Alaska

Election Code (AS 15). The judicial council shall conduct an evaluation 

of each judge before his retention election and shall provide to the 

public information about the judge and may provide a recommendation 

regarding his retention or rejection. The information and any recommen­

dation shall be made public at least 30 days before the election. The 

judicial council shall also provide the information and any recommenda­

tion to the office of the lieutenant governor in time for publication in 

the election pamphlet under AS 15.57.025. If a majority of those voting 

on the question rejects the candidacy of a judge, he may not for a 

period of four years thereafter be appointed to fill a vacancy in the 

supreme court, the court of appeals, or the superior court of the state.

Sec. 22.07.070. VACANCIES. (a) The governor shall fill a vacancy

or appoint a successor to fill an impending vacancy in the office of

judge of the court of appeals within 45 days after receiving nominations 

from the judicial council, by appointing one of two or more persons 

nominated by the council for each actual or impending vacancy. An 

appointment to fill an impending vacancy becomes effective upon the 

actual occurrence of the vacancy.

(b) The office of a judge of the court of appeals becomes vacant 

90 days after the election at which he is rejected by a majority of 

those voting on the question or for which he fails to file his declara­

tion of candidacy to succeed himself. Upon the occurrence of (1) an 

actual vacancy) (2) the certification of rejection following an elec-
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tion; or (3) the failure of a judge to file a declaration of candidacy 

to succeed himself, the judicial council shall meet within 45 days and 

submit to the governor the names of two or more persons qualified for 

the judicial office; however, the 45-day period may be extended by the 

judicial council with the concurrence of the supreme court. In the 

event of an impending vacancy other than by reason of rejection or 

failure to file a declaration of candidacy, the judicial council may 

meet at any time within the 90-day period immediately preceding the 

effective date of the vacancy and submit to the governor the names of 

two or more persons qualified for the judicial office.

Sec. 22.07.080. RESTRICTIONS. A judge of the court of appeals 

while holding office may not practice law, or engage in the conduct of 

any other profession, vocation or business for profit or compensation, 

which conduct would interfere with his performance of his judicial 

duties, nor may he hold office in a political party, or hold any other 

office or position of profit under the United States, the state or its 

political subdivisions. A judge of the court of appeals filing for 

another elective public office forfeits his judicial position.

Sec. 22,07.0';'0. COMPENSATION. (a) Each judge of the court of 

appeals is entitled to receive annual compensation prescribed in accor­

dance with AS 39.23. The compensation of a judge may not be diminished 

during his term of office, unless by general law applying to all 

salaried officers of the state.

(b) A salary warrant may not be issued to a judge of the court of 

appeals until he has filed with the state officer designated to issue 

salary warrants an affidavit that no matter referred to the judge for 

opinion or decision has been incompleted or undecided by him for a 

period of more than six months.

Sec. 22.07.100. PROCESS. Process of the court of appeals shall be
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in the name of the State of Alaska, signed by the clerk of the court or 

his deputy, dated when issued, sealed with the seal of court, and made 

returnable according to rule prescribed by the supreme court.

* Sec. 2. AS 22.05.010 is repealed and re-enacted to read:

Sec. 22.05.010. JURISDICTION, (a) The supreme court has final 

appellate jurisdiction in all actions and proceedings.

(b) Appeal to the supreme court is a matter of right only in those 

actions and proceedings from which there is no right of appeal to the 

court of appeals under AS 22.07.020.

(c) The supreme court may in its discretion review a final deci­

sion cf the court of appeals on its own motion or on application of a 

party under AS 22.07.030.

(d) The supreme court may issue injunctions, writs and all other 

process necessary to the complete exercise of its jurisdiction.

* Sec. 3. AS 22.05 is amended by adding a new section to read:

Sec. 22.05.015. TRANSFER OF APPELLATE CASES. (a) The supreme 

court may transfer to the court of appeals for decision a case pending 

before the supreme court if the case is within the jurisdiction of the 

court of appeals.

(b) The supreme court may take jurisdiction of a case pending 

before the court of appeals if the supreme court determines that

(1) the case involves a significant question of law under the 

Constitution of the United States or of the state or an issue of sub­

stantial public interest that should be determined by the supreme court;

or

(2) the transfer will further the efficient administration of

justice.

(c) The supreme court may provide by rule that review of an appeal 

to the superior court from an administrative agency be by the supreme
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court rather than by the court of appeals under AS 22.07.020(8).

(d) A case filed in the supreme court or in the court of appeals 

may not be dismissed by one court on the sole ground that it is within 

the jurisdiction of the other court. The case shall be transferred to 

the proper court.

* Sec. 4. AS 22.05.060 is amended to read:

Sec. 22.05.060. SEALS OF COURT. The seal of the supreme court is 

a vignette of the official flag of the state with the words "Seal of the 

Supreme Court of the State of Alaska" surrounding the vignette. The 

supreme court shall prescribe by rule the seals of court for the court 

of appeals and for the superior and district courts.

* Sec. 5. AS 22.05.100 is amended to read:

Sec. 22.05.100. APPROVAL OR REJECTION. Each supreme court justice 

is subject to approval or rejection as provided in the Alaska Election 

Code (AS 15.05 - 15.60). The judicial council shall conduct an evalua­

tion of each justice before his retention election and shall provide to 

the public information about that justice and may provide a recommenda­

tion regarding his retention or rejection. Such information and any 

recommendation shall be made public at least 30 days before the reten­

tion election. The judicial council shall also provide such information 

and any recommendation to the office of the lieutenant governor in time 

for publication in the election pamphlet under AS 15.57.025. If a 

majority of those voting on the question rejects his candidacy, he shall 

not be appointed to fill any vacancy in the supreme court, court of 

appeals or superior courts of the state for a period of four years 

thereafter.

* Sec. 6. AS 22.10.020(a) is amended to read:

(a) The superior court is the trial court of general jurisdiction, 

with original jurisdiction in all civil and criminal matters, including
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but not limited to probate and guardianship of minors arid incompetents. 

The jurisdiction of the superior court extends over the whole of the 

state. The superior court and its judges may issue injunctions, writs 

of review, mandamus, prohibition, habeas corpus and all other writs 

necessary or proper to the complete exercise of its jurisdiction. A 

writ of habeas corpus may be made returnable before any judge of the 

superior court. The superior court has jurisdiction in all matters 

appealed to it from an [A SUBORDINATE COURT, OR] administrative agency 

when appeal is provided by law. Appeals are a matter of right [, BUT NO 

APPEAL FROM A SUBORDINATE COURT MAY BE TAKEN BY THE DEFENDANT IN A 

CRIMINAL CASE AFTER A PLEA OF GUILTY, EXCEPT ON THE GROUND THAT THE 

SENTENCE WAS EXCESSIVE, AS FURTHER PROVIDED BY THIS SECTION. NO APPEAL 

MAY BE TAKEN BY THE STATE, EXCEPT TO TEST THE SUFFICIENCY OF AN INDICT­

MENT OR INFORMATION. AN APPEAL TO THE SUPERIOR COURT MAY BE TAKEN ON 

THE GROUND THAT A SENTENCE OF IMPRISONMENT OF 180 DAYS OR MORE WAS 

EXCESSIVE AND THE SUPERIOR COURT IN THE EXERCISE OF THIS JURISDICTION 

HAS THE POWER TO MODIFY THE SENTENCE APPEALED FROM UPWARD OR DOWNWARD]. 

The hearings on appeal from a final order or judgment of an [A SUBOR­

DINATE COURT OR] administrative agency shall be on the record unless the 

superior court, in its discretion, grants a trial de novo, in whole or 

in part.

* Sec. 7. AS 22.10.150 is amended to read:

Sec. 22.10.150. APPROVAL OR REJECTION. Each superior court judge 

is subject to approval or rejection as provided in the Alaska Election 

Code (AS 15.05 - 15.60). The judicial council shall conduct an evalua­

tion of each judge before his retention election and shall provide to 

the public information about the judge and may provide a recommendation 

regarding his retention or rejection. Such information and any recom­

mendation shall be made public at least 30 days before the retention
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election. The judicial council shall also provide such information and 

any recommendation to the office of the lieutenant governor in time for 

publication in the election pamplet under AS 15.57.025. If a majority 

of those voting on the question rejects his candidacy, he shall not for 

a period of four years thereafter be appointed to fill any vacancy in 

the supreme court, court of appeals or superior courts of the state.

Sec. 8. AS 22.15.195 is amended to read:

Sec. 22.15.195. APPROVAL OR REJECTION. Each district court judge 

is subject to approval or rejection as provided in the Alaska Election 

Code (AS 15.05 - 15.60). The judicial council shall conduct an evalua­

tion of each judge before his retention election and shall provide to 

the public information about the judge and may provide a recommendation 

regarding his retention or rejection. Such information and the recom­

mendation shall be made public at least 30 days before the election.

The judicial council shall also provide such information and any recom­

mendation to the office of the lieutenant governor in time for publica­

tion in the election pamplet under AS 15.57.025. If a majority of those 

voting on the question rejects his candidacy, he shall not for a period 

of four years thereafter be appointed to fill any vacancy in the supreme 

court, court of appeals, superior courts or district courts of the 

state.

Sec. 9. AS 22.15.240 is amended to read:

Sec. 22.15.240. APPEAL. (a) Either party may appeal a judgment 

of the district court in a civil action to the court of appeals [SU­

PERIOR COURT] when the sum in controversy is not less than $50, or for 

the recovery of personal property of the value of not less than $50 

exclusive of costs in either case, except when the sum is given by 

confession or for want of an answer.

(b) The defendant may appeal a judgment of conviction given in the
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district court in a criminal action to the court of appeals [SUPERIOR 

COURT]. When the judgment is given on a plea of guilty, no appeal may 

be taken by the defendant except on the ground that a sentence of im­

prisonment of 45 [180] days or more was excessive; however, the supreme 

court by rule may further provide for review of a judgment given on a 

plea of guilty. The state has no right of appeal in criminal actions 

for which judgment is given in the district courts, except to test the 

sufficiency of the information.

(c) An appeal from the district court shall be taken within 30 

days from the date of entry of the judgment. All appeals shall be on 

the record (UNLESS THE SUPERIOR COURT, IN ITS DISCRETION, GRANTS A TRIAL 

DE NOVO, IN WHOLE OR IN PART],

(d) The supreme court shall prescribe further rules for the pro­

cedure for appeals from district courts.

* Sec. 10. AS 22.20.010 is amended to read:

Sec. 22.20.010. JUDICIAL OFFICER DEFINED. The term "judicial 

officer" means a supreme court justice, including the chief justice, 

a judge of the court of appeals, a judge of the superior court, a dis­

trict judge and a magistrate.

* Sec. 11. AS 22.20.110 is amended to read:

Sec. 22.20.110. DUTY OF THE COMMISSIONER IN THE COURT OF APPEALS, 

THE SUPERIOR COURT AND DISTRICT COURTS. When required by the supreme 

court, the commissioner shall serve and execute all process issued by 

the court of appeals, the superior court and the district courts, attend 

to a.id wait upon grand and petit juries, maintain order, attend the 

sessions of the courts, and exercise the power and perform the duties 

concerning all matters within the jurisdiction of the courts as may be 

assigned to him. The commissioner is the executive officer of the court 

of appeals, the superior court and district courts.

_ 9 _ SB 104
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* Sec. 12. AS 22.25.010(g) is amended to read:

(g) The word "justice" means a supreme court justice, and the word 

"judge," unless the context clearly indicates otherwise, means a judge 

of the court of appeals, a superior court judge or district court judge.

* Sec. 13. AS 22.30.080(2) is amended to read:

(2) "judge" means a justice of the supreme court, a judge of 

the court of appeals, a judge of the superior court, or a judge of the 

district court who is the subject of an investigation or proceeding 

under sec. 10, art. IV, Constitution of the State of Alaska and this 

chapter.

* Sec. 14. AS 11.56.900(2) is amended to read:

(2) "judicial officer" means a supreme court justice, in­

cluding the chief justice, a judge of the court of appeals, a judge of 

the superior court, a district court judge, or a magistrate;

* Sec. 15. AS 15.15.030(10) is repealed and re-enacted to read:

(10) A separate nonpartisan judicial ballot shall be desig­

nated for each judicial district in which a justice or judge is seeking 

to succeed himself. The ballot shall be divided into four parts and 

each part shall bear a heading indicating the court to which the candi­

date is seeking approval. Within each part the question of whether the 

justice or judge shall be approved or rejected shall be set out in 

substantially the following manner: (A) "Shall ......... be re­

tained as justice of the supreme court for 10 years?"; (B) "Shall . . . 

.... be retained as judge of the court of appeals for eight years?";

(C) "Shall..........be retained as judge of the superior court for

six years?"; or (D) "Shall..........be retained as judge of the

district court for four years?" Provision shall be made for marking 

each questi. a "Yes" or "No".

* Sec. 16. AS 15.35 is amended by adding new sections to read:

-10- SB 104
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Sec. 15.35.140. APPROVAL OR REJECTION OF A JUDGE OF THE COURT OF

APPEALS. Each judge of the court of appeals shall be subject to

approval or rejection at the first general election held more than three 

years ni6 appointment. If approved, he shall thereafter be sub­

ject to approval or rejection in a like manner every eighth year.

Sec. 15.35.150. FILING DECLARATION BY JUDGE OF THE COURT OF 

APPEALS. Each judge of the court of appeals seeking to succeed himself

in office shall file with the lieutenant governor a declaration of

candidacy not less than 90 days before the date of the general election 

at which approval or rejection is requisite.

Sec. 15.35.160. REQUIREMENT OF FILING FEE FOR COURT OF APPEALS.

At the time the declaration is filed, each candidate shall pay a filing 

fee to the lieutenant governor. The filing fee for a candidate for the 

court of appeals is $100.

Sec. 15.35.170. PLACING NAME OF JUDGE OF THE COURT OF APPEALS ON 

BALLOT. The lie”tenant governor shall place the name of a judge of the

court of appeals who has properly filed a declaration of candidacy on

the judicial ballot in each judicial district of the state for the 

general election at which approval is sought.

* Sec. 17. AS 15.57.025 is amended to read:

Sec. 15.57.025. INFORMATION AND RECOMMENDATIONS ON JUDICIAL

OFFICERS. No later than 60 days before the applicable state election, 

the judicial council shall file with the lieutenant governor a statement 

including information about each supreme court justice, court of appeals

judge, superior court judge, and district court judge who will be sub­

ject to a retention election, following the evaluation of each such 

justice or judge conducted by the judicial council according to law. 

Each such statement may not exceed 300 words.

* Sec. 18. AS 15.57.040(2) is amended to read:
I
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(2) judicial officer other than supreme court justice or 

court of appeals judge, $50 each.

* Sec. 19. AS 24.55.330(2) is amended to reads

(2) "agency" includes a department, office, institution, 

corporation, authority, organization, commission, committee, council or 

board of a municipality or in the executive, legislative or judicial 

branches of the state government, and a department, office, institution, 

corporation, authority, organization, commission, committee, council or 

board of a municipality or of the state government independent of the 

executive, legislative and judicial branches! it also includes an 

officer, employee or member of an "agency" acting or purporting to act 

in the exercise of his official duties, but does not include the gover­

nor, lieutenant governor, a member of the legislature, justice of the 

supreme court, judge of the court of appeals, a superior court judge, 

[OR] district court judge, magistrate, member of a city council or 

borough assembly, elected city or borough mayor, or a member of an 

elected school board;

* Sec. 20. AS 39.20.310(1) is amended to read:

(1) membe.-s of the state legislature, the governor, the 

lieutenant governor, and justices and judges of the supreme and superior 

courts and of the court of appeals, but nothing in AS 39.20.220 -

39.20.330 may be construed to diminish the salaries fixed by law for 

these officers by reason of absence from duty on account of illness or 

otherwise j

* Sec. 21. AS 39.23.130(2) is amended to read:

(2) "judiciary" means justices of the supreme court and 

judges of the court of appeals, the superior court and the district 

court [THE SUPERIOR AND DISTRICT COURTS],

* Sec. 22. AS 39.35.680(21)(C)(vi) is amended to read:

_io_ SB 104
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(vi) justices of the supreme court or judges of the 

court of appeals or of the superior or district courts of 

Alaska;

* Sec. 23. AS 12.55.120(a) is amended to read:

(a) A sentence of imprisonment lawfully imposed by the superior 

court for a term or for aggregate terms of 45 days or more [EXCEEDING 

ONE YEAR] may be appealed to the court of appeals [SUPREME COURT] by the

defendant on the ground that the sentence is excessive. By appealing a

sentence under this section, the defendant waives the right to plead 

that by a revision of the sentence resulting from the appeal he has been 

twice placed in jeopardy for the same offense.

* Sec. 24. AS 12.55.120(b) is amended to read:

(b) A sentence of imprisonment lawfully imposed by the superior 

court may be appealed to the court of appeals [SUPREME COURT] by the
i

state on the ground that the sentence is too lerient; however, when a 

sentence is appealed by the state and the defr ;,.it has not appealed the 

sentence, the court is not authorized to inc' : a the sentence but may 

express its approval or disapproval of the sentence and its reasons in a 

written opinion.

* Sec. 25. A judge of the court of appeals is entitled to receive annual 

compensation equal to 95 per cent of the annual compensation of a supreme 

court justice, payable in equal monthly installments, from the date upon 

which he takes office until superseded by payment of compensation resulting 

from the first salary recommendations made under AS 39.23 for judges of the 

court of appeals.

* Sec. 26. Notwithstanding the effective date of this /ct, operations of 

the court of appeals shall commence on a date determined by the supreme court 

after all judges of the court of appeals have taken office.

* Sec. 27. The superior court has concurrent appellate jurisdiction with
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the court of appeals in actions and proceedings commenced in the district 

court and filed in the superior court before the date on which operations of 

the court of appeals commence. The supreme c^urt may transfer to the court 

of appeals an appellate matter involving an action or proceeding commenced in 

the district court which is pending in the superior court on the date on 

which operations of the court of appeals commence, including a matter filed 

before the effective date of this Act. An aopellate matter not so trans­

ferred shall be decided by the superior court. Before commencement of opera­

tions in the court of appeals, a decision of the superior court under this 

section may be appealed to the supreme court and thereafter to the court of 

appeals.

*  Sec. 28. The supreme court may transfer to the court of appeals any 

matter within the jurisdiction of the court of appeals which is pending in 

the supreme court on the date on which operations of the court of appeals 

commence, including matters filed in the supreme court before the effective 

date of this Act.

* Sec. 29. It is the intent of the legislature that the court of appeals 

commence operations as soon as possible after the effective date of this Act. 

The administrative director of courts shall immediately take necessary action 

to provide suitable facilities for the court of appeals. When advised by the 

supreme court, the judicial council shall meet and submit nominations to the 

governor for all initial vacancies for judge of the court of appeals.

* Sec. 30. Section 14 of this Act takes effect January 1, 1980. The 

remainder of this Act takes effect July 1, 1979.
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SB 104 - D e t a i le d  A na ly s is  o f  T r a v e l ,  C o n t ra c tu a l ,  
Commodities, and Equipment Costs

T r a v e l :

C o n t r a c t u a l :

Equipment 
R e n t a l :

O ra l Arguments - Fa irbanks (6/year)
Juneau/Ketch ikan (4/year) 
Kena i o r Kod iak (1/year) 

(Assumes 3 judges and 1 c le r k ,  average o f  
2 1/2 days pe r diem fo r  each t r i p . )

J u d i c i a l  Conferences (ou ts ide)
T r a in in g  - 1 week/year/judge 

Annual S ta te  J u d i c i a l  Conference/
Bar A s s o c ia t io n  M eet ing  - 1 week 

A dm in is t r a t iv e  t r a v e l  by c le r k  o f  Court - 
7 t r ip s / y e a r  

A dm in is t r a t iv e  t r a v e l  by judges (co n fe r ­
r i n g  w it h  C h ie f  J u s t ic e ,  s e r v in g  on 
s ta nd ing  committees such as c r im in a l  
r u le s ,  e v id e n ce , forms, e t c . )

Law C le rk  t r a v e l  - 1 week/year 
New Employee h i r e  - (each law c le r k  

i s  h i r e d  from law sh coo ls  i n  lower 
48. These p o s i t io n s  t u r n  over each 
y ea r . A lso o th e r  p o s i t io n s  may be 
f i l l e d  by t r a n s f e r r in g  employees 
w i t h in  the  Court System.

T o ta l T ra v e l
Space R en ta l - 4,500 sq . f t .  a t  $1.10 = $
Phone:
Month ly s e r v ic e  charge - ($450/mo.)
Long d is ta n c e  c a l l s  (to C le rk s  o f  Court 
i n  v a r io u s  S upe r io r  c o u r ts , to  C h ie f  
J u s t ic e ,  to  l i t i g a n t s ,  to  S up e r io r  
Court judg es) .

Postage:
M a i l in g  o f  O p in io n s  to  s u b s c r ib e rs , 
m a i l  cop ies  o f  b r ie f s  to  l i b r a r i e s ,  
s e r v in g  cop ie s  o f  b r ie f s  on A tto rney 
Genera l and o th e r  p a r t ie s ,  m a i l in g  
correspondence , co p ie s  o f  o rde rs .

Xerox 4,500 a t  $945/mo.
3 6442 In fo rm a t io n  Processors a t  

$518/mo.

6,250
5.200
1 . 2 0 0

12,650

2,700
1,300
2 , 0 0 0

4,000
1 , 2 0 0

6,150
30,000
59,400

5,400

4,500
$9,900

$ 1 0 , 1 0 0

$11,340
18,648

$29,988
Other M is ce l la n eo u s  

C o n tra c tu a l Costs:

Commodities:

F r e ig h t  charges 
Equipment maintenance
Supplements to  Lega l Reference M a te r ia ls  

and s u b s c r ip t io n s  to  le g a l  p e r io d ic a ls  
N o t ic e s  and jo b  advert isem en ts

T o ta l C o n tra c tu a l
Xerox paper, Xerox s u p p l ie s  (deve loper , 

to n e r ) , s t a t io n e r y ,  f i l e  f o ld e r s ,  pens, 
p e n c i l s ,  l e g a l  t a b le t s ,  desk s u p p l ie s ,  
t y p ew r it e r  r ib b o n s , in k ,  forms, m a i l ­
in g  en ve lop s , r e co rd in g  tapes .

500
1.500
2.500 

500
$5,000

$114,388

$ 1 0 , 0 0 0

|U''- 
Ik..'



Equipment: Judge

Desk $ 600
Credenza 300
C ha ir 250
Bookcase (3) 450
D ic t a t in g  E q u ip ­

ment (set) 1,200
S ide  c h a ir s  (4) 400

Secre ta ry

Lav? C le rk

$3,200 x 3 judges =

Desk $ 400
C h a ir  100
F i l e  C a b in e t

(L a te ra l)  600
S ide  c h a ir s  (2) 200

$1,300 x 3 s e c r e ta r ie s

Desk $ 350
C h a ir 150
F i l e  c a b in e t 200
Typew r ite r 700
S ide  c h a ir s  (2) 200
Bookcase (2) 200

$1,800 x 3 =
F i l e  c a b in e ts  - fo r  C e n t ra l F i l e s  (5) 
Lega l re fe re n ce  m a te r ia ls  ( s ta tu te s ,

r u le s ,  a d m in is t r a t iv e  code, r e p o r te rs , 
d i c t i o n a r ie s ) .

$ 9,600 

$ 3,900

5,400
1 , 0 0 0

5,100
T o ta l Equipment $25,000
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.FISCAL NOTE.

I. R E Q U E S T  S B  104
Bill/Resolution N o __________________________________________________________________________
Title___________ A n  A c t  E s t a b l i s h i n g  the I n t e r m e d i a t e  C o u r t  o f  A p p e a l s

Requested bv S e n a t e  J u d i c i a r y  C o m m i t t e e ___________________ Date 2 / 9 / 7 9

THE LEGISLATURE O F  THE STATE OF ALASKA
ELEVENTH LEGISLATURE

II. FISCAL DETAILAgency Affected Alaska Court System_________
Program Category Affected Due Process____________
Budget Request Unit(s) Affected Alaska Court System

E X P E N D I T U R E S  (Thousands of Dollars)

FY 79 FY 80 FY 81 FY 82 FY 83 FY 84
100 P E R S O N A L  SERVICES 1 7 7 . 5 3 9 8 . 8 42 2.7 4 4 8 .  1
200 TRAVFT. 1 5 .  0 3 1 . 8 3 5.7 3 7 . 9
300 C O N T R A C T U A L 5 7 .  2 1 2 1 .  3 I?, a, ._ 136. 3 ' 1 4 4 . 4
400 C O M M O D I T I E S 5 . 0 I . . 11 . 9 1 2 . f i
500 F.OUIPMENT 2 5 .  0
600 L A N D  &  S T R U C T U R E S
700 G R A N T S .  CLAIMS. ETC.

T O T A L 2 7 9 . 7 5 3 9.9 5 7 2 . 2 6 0 6 . 6 6 4 3 . 0

F U N D I N G  (Thousands of Dollars)

G E N E R A L  F U N D 2 7 9 . 7 53Q. q 572. 2 6 0 6 . 6 643. 0
F E D E R A L  F U N D S
O T H E R  (Snecifv1

POSITIONS

F U L L  TIME 1 0 i n 10 10 10
P A R T  TIME
T E M P O R A R Y

III. ANALYSIS (See Fiscal Note Preparation Instructions, Section I II )

A t t a c h m e n t  I - F Y  80 B u d g e t  D e t a i l

IV. D A T E  F e b r u a r y  12, 1 9 7 9  P R E P A R E D  B Y  R i c h a r d  B a r r i e r
A G E N C Y ________ A l a s k a  Court. S y s t e m

Original: Legislative Finance P H O N E  __________ 2 6 4 - 0 5 4 5 -------
cc: Budget and Management

Prim-.* Sponsor j Firs: Legislator Named)



A T T A C H M E N T  I - F Y  80 B U D G E T  D E T A I L

T h i s  b u d g e t  d e t a i l  for FY 80 is b a s e d  o n  t h e  a s s u m p t i o n  t h a t  
t h e  e f f e c t i v e  d a t e  o f  th i s  b i l l  w i l l  be J u l y  1, 1979 a n d  t h a t  
the i n t e r m e d i a t e  c o u r t  w i l l  be o p e r a t i o n a l  on J a n u a r y  1, 1980.
T h e  f i s c a l  n o t e  i n c o r p o r a t e s  a l l  n e w  c o s t s  a s s o c i a t e d  w i t h  t h e  
i n t e r m e d i a  te^co.urk, --------- ----- --___ 

'With the c r e a t i o n  of t h e  i n t e r m e d i a t e  court, a n d  t h e  l e s s e n i n g  
o f  t h e  S u p r e m e  C o u r t  c a s e l o a d ,  it w i l l  be p o s s i b l e  to  r e d u c e  
t h e  F Y  80 S u p r e m e  C o u r t  b u d g e t  in a n u m b e r  o f  areas. T h e  r e ­
q u e s t  for l e g a l  e x t e r n s ,  $ 3 0 , 0 7 8 ,  c a n  be d e l e t e d ,  t r a v e l  e x p e n s e s  
r e d u c e d  b y  $ 2 0 , 0 0 0 ,  a n d  c o n t r a c t u a l  c o s t s  r e d u c e d  b y  $ 1 5 , 0 0 0  o n  
a n  a n n u a l  b a s i s .  A d d i t i o n a l l y ,  the S u p r e m e  C o u r t  is c o n s i d e r i n g  
r e d u c t i o n s  in o t h e r  b u d g e t  a r e a s ,  i n c l u d i n g  t h e  d e l e t i o n  of  t h e  
c e n t r a l  l e g a l  s t a f f  p o s i t i o n s  in t h e  S u p r e m e  C o u r t  o f f i c e ,  
$ 3 5 , 4 9 3 ,  a n d  seve 1 b u d g e t  i t e m s  i n  the T r i a l  C o u r t  a n d  
A d m i n i s t r a t i o n  c o m p o n e n t s .

P e r s o n n e l :

T r a v e l : 

C o n t r a c t u a l :

C o m m o d i t i e s :

E q u i p m e n t :

3 judges; 
b e n e f i t s

$ 5 4 , 3 7 0  + $ 5 , 9 0 0

3 s e c r e t a r i e s ,  r a n g e  13: 
$ 1 7 , 9 4 0  + $ 5 , 9 7 1  b e n e f i t s

3 l a w  c l e r k s ,  r a n g e  15: 
$ 2 0 , 7 9 6  + $ 6 , 6 5 2  b e n e f i t s

1 c o u r t  c l e r k ,  r a n g e  10: 
$ 1 4 , 8 2 0  + $ 5 , 2 2 7  b e n e f i t s

S p a c e  r e n t a l  - 4 , 5 0 0  scr. 
ft. at $ 1 . 1 0  $ 5 9 , 4 0 0

Phone, p o s t a g e  2 0 , 0 0 0

E q u i p m e n t  r e n t a l  30, 0 0 0

O t h e r  m i s c .  5 ,000

$ 1 8 0 , 8 1 0

7 1 , 7 3 3

8 2 , 3 4 4

2 0 , 0 4 7

$ 3 5 4 , 9 3 4

$ 3 0 , 0 0 0

1 1 4 , 4 0 0

10,000

2 5 , 0 0 0

5 3 4 , 3 3 4

FY  80 E X P E N S E

O n e - t i m e  costs: E q u i p m e n t  $ 2 5 , 0 0 0

O p e r a t i n g  Co s t s :  (1/2 year) 2 5 4 , 6 6 7

$ 2 7 9 , 6 6 7



G l a s h a  Glaurt p o s t e r n

j^ t n t c  o f  ^ l a s k a

303 “K" S T R E E T

e n o w o e m  11 A N C H O R A G E ,  A L A S K A
*T° "of«Ec"o« 59501 1^07) 274-86,,

February 2, 1979

Honorab le Robert H. Z ie g le r ,  Sr.
Cha irman, Senate J u d ic ia r y  Committee 
Pouch V
Juneau, A laska 99811

Re: The Court o f Appeals
Dear Senator Z ie g le r :

T h is  i s  i n  response to  your request fo r  background 
in fo rm a t io n  concern ing  the proposed in te rm ed ia te  a p p e l la t e  
c o u r t .

I n  1977 the supreme co u r t  became in c r e a s in g ly  aware 
t h a t  the a p p e l la t e  work load was grow ing beyond the c o u r t 's  
a b i l i t y  to  hand le  i t  e f f e c t i v e l y  and e f f i c i e n t l y .  S in ce  
1970, f o l lo w in g  the in c re a s e  i n  the supreme co u r t 's  member­
s h ip  from th ree  to f i v e  j u s t i c e s ,  the cou rt 's  case f i l i n g s  
have r i s e n  from 217 to 630, an in c re a s e  o f 300%. Though 
th e re  have been s l i g h t  in c rea se s  i n  c l e r i c a l  s t a f f ,  and two 
c e n t r a l  le g a l  s t a f f  a s s is ta n t s  added, the supreme cou r t i s  
o p e ra t in g  w it h  e s s e n t ia l l y  the same personne l i t  had i n  1972 
when the case f i l i n g s  were o n ly  249.

D ur ing  re cen t years the cou r t has i n s t i t u t e d  a number o f  
improvements des igned to  speed up the a p p e l la t e  process and 
to  a l lo w  the cou r t to hand le  b e t t e r  the in c r e a s in g  c a s e lo a d .1 
Yet even w it h  these improvements, the back log o f  cases 
aw a it in g  d e c is io n  by the co u r t  con t in ues  to r i s e .  I n  1977 
the c h ie f  j u s t i c e  requested the a dm in is t r a t iv e  o f f i c e  to 
e x p lo re  a d d i t io n a l  s o lu t io n s  to the  workload prob lems. A 
copy o f  the repo r t  prepared by t h is  o f f i c e  i s  e n c lo sed , bu t 
the re p o r t  may be b r i e f l y  summarized h e re .

1. These improvements in c lu d e  d e le g a t in g  r o u t in e  motions 
to the C le rk  o f the Court fo r  d e c is io n ,  e s t a b l is h in g  a s t r i c t  
p o l i c y  conce rn ing  ex tens ions  o f  t im e fo r  f i l i n g  b r i e f s ,  p ro ­
v id i n g  a mechanism fo r  p a r t ie s  to  agree to a summary d e c is io n  
o f  t h e i r  appea ls , e s t a b l is h in g  a s c reen ing  fu n c t io n  fo r  id e n ­
t i f y i n g  cases th a t  are amenable to summary d e c is io n ,  im p ro v in g  
the case s ta tus  m on ito r in g  c a p a b i l i t i e s ,  and in c rea s ed  use o f 
p e r  cur iam  and memorandum d e c is io n s .
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Among the p o s s ib le  s o lu t io n s  i d e n t i f i e d  i n  the r e p o r t  
were to (1) in c re a s e  the membership o f  the supreme cou r t to 
seven; (2) l im i t  the r ig h t  o f  appea l; (3) have the supreme 
co u r t  hear cases i n  pane ls  o f  th re e , w it h  a ss is ta n ce  from 
s u p e r io r  cou r t judges; (4) in c re a s e  the  law c le r k  s t a f f ;  and 
(5) e s t a b l i s h  an in te rm ed ia te  c o u r t  o f  appea ls . A f te r  
r e v iew in g  the re p o r t , the supreme cou r t determ ined th a t  
in c r e a s in g  the s iz e  o f  the cou r t wou ld no t add s i g n i f i c a n t l y  
to i t s  a b i l i t y  to dec ide  more cases . The in c re a s ed  t im e 
r e q u ir e d  to a ch ie ve  consensus o f  among more j u s t i c e s  and the 
t ime re q u ir e d  to re v iew  more d r a f t  o p in io n s  would n e a r ly  
o f f s e t  the advantage to be ga ined  by ha v in g  two more j u s t i c e s  
w r i t i n g  o p in io n s .  L im i t in g  the r ig h t  o f appea l was r e je c t e d  
because i t  was b e l ie v e d  th a t  f a ir n e s s  re q u ir e s  th a t  a pa r ty  
be e n t i t l e d  to  one appea l. The cou rt a ls o  agreed th a t  the 
use o f  pane ls  would no t p ro v id e  a s ig n i f i c a n t  workload 
sav ings and th a t  such sav ings as wou ld be ach ie ved  wou ld 
o n ly  o f f e r  a temporary r e s p i t e .  A d d i t io n a l l y ,  the use o f 
p a n e ls , p a r t i c u la r l y  i f  s u p e r io r  cou r t judges were used on 
the p a n e ls , would undu ly  d i l u t e  the supreme co u r t 's  law ­
making f u n c t io n .  The co u r t d ec id ed  th a t  an augmented c e n t r a l  
l e g a l  s t a f f  cou ld  p ro v id e  some a s s is t a n c e , ^bu t i t  a ls o  
re cogn ized  th a t  p la c in g  too much r e l ia n c e  on le g a l  a s s is ta n ts  
i s  n o t d e s ir a b le  and runs the r i s k  o f ha v in g  appea ls d ec id ed  
e s s e n t ia l l y  by law c le rk s  and no t by the c o u r t .

At the t ime the supreme co u r t  rev iewed the re p o r t  i n  
September o f 1977 i t  agreed th a t  an in te rm ed ia te  a p p e l la t e  
cou r t was the one s o lu t io n  th a t  o f fe re d  the best hope o f 
r e l i e v i n g  the cou rt 's  work load w h i le  m a in ta in in g  the supreme 
co u r t 's  e s s e n t ia l  law m ak in g  f u n c t io n .  The c o u r t , however, 
d ec ided  to  w a it  one more year be fo re  making a f i n a l  d e c is io n  
whether to  seek the e s ta b l is hm en t o f an in te rm ed ia te  a p p e l la t e  
c o u r t .  I n  the f a l l  o f 1978, i t  was c le a r  th a t  the work load 
s i t u a t io n  on the court had no t a l t e r e d  s i g n i f i c a n t l y ,  even 
though the a p p e l la te  f i l i n g s  fo r  1978 in c reased  o n ly  s l i g h t l y  
over 1977. The court was d e c id in g  more cases than i n  1977, 
w r i t i n g  more o p in io n s , and g e n e r a l ly  work ing a t a k i l l i n g  pace . 
Yet the back log  was s t i l l  r i s i n g  and a t the end o f  1978 the 
co u r t  had more cases under adv isement and aw a it in g  d e c is io n  
than ever b e fo re . The in e v i t a b l e  c o n c lu s io n  to be drawn from 
t h is  i s  th a t  even a t the c u r re n t  ra te  o f a p p e l la t e  f i l i n g s , 
the c o u r t  cannot keep pace . The back log  o f cases aw a it in g

The court now has two c e n t r a l s t a f f  a tto rneys  work ing 
under the d i r e c t io n  o f the C le rk  o f the Supreme C ou r t .
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d e c is io n  w i l l  c o n t in u e  to  r i s e  and the a lre ady  s ig n i f i c a n t  
d e la y  i n  o b ta in in g  a d e c is io n  on appea l w i l l  in c re a s e  even 
f u r t h e r ,  even i f  a p p e l la t e  f i l i n g s  do no t in c r e a s e . L i t ig a n t s  

- w i l l  f i n d  themselves w a i t in g  no t months, b u t years , fo r  a 
d e c is io n .

A re c e n t  study by t h is  o f f i c e  moreover, shows th a t  th e re  
w i l l  undoubted ly  be an in c re a s e  i n  a p p e l la t e  f i l i n g s  over the  
nex t te n  yea rs . T h is  study found an ex trem e ly  h ig h  h i s t o r i c a l  
c o r r e la t io n  between p o p u la t io n  growth and in c reases  i n  
a p p e l la t e  f i l i n g s .  Us ing the  most c o n s e rv a t iv e  est imates f o r  
p o p u la t io n  growth ( i . e . , assuming the re  i s  no gas p ip e l i n e  
c o n s t r u c t io n ,  no in c re a s e  i n  l i t i g a t i o n  from the c r im in a l  code, 
e t c . ) ,  the a p p e l la t e  f i l i n g s  i n  the supreme court are p ro je c te d  
as fo l lo w s :
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Expected H igh
1981 673 844
1982 729 800
1983 784 856
1984 843 915
1985 906 979
1986 969 1043
1987 1013 1106
1988 1098 1174
C le a r ly  the supreme cou r t cannot h a nd le  these a n t ic ip a t e d  
fu tu r e  in c r e a s e s .

We have a ls o  r e c e n t ly  compared the  A laska Supreme C ou r t 's  
c u r re n t  work load w it h  th a t  o f  s e v e ra l o ther supreme courts i n  
the n a t io n  a t the t im e th a t  those courts  sought and ob ta in ed  
l e g i s l a t i o n  i n  t h e i r  s ta tes  to  e s t a b l is h  in te rm ed ia te  a p p e l la t e  
c o u r ts . A lthough such comparisons are le s s  than t o t a l l y  
accu ra te  because courts  tend no t to  measure p r e c is e ly  the same 
t h in g s ,  i t  does appear th a t  our supreme cou r t i s  i n  very c lo s e  
to  the same c ircumstances as these o th e r  co u r ts .

For example, A r izo na 's  in t e rm e d ia t e  a p p e l la t e  court was 
e s t a b l is h e d  i n  1965. D ur ing  1964, the A r izona  Supreme Court 
had t o t a l  a p p e l la t e  f i l i n g s  o f  672, s l i g h t l y  more than our 
c o u r t ' s  d u r in g  1978. However, the A r izona  c o u r t , w i t h  f i v e  
j u s t i c e s ,  te rm ina ted  o n ly  473 cases i n  1964, many fewer than the 
560 te rm ina ted  by our c o u r t , and wrote o n ly  177 op in io n s  compared 
to  237 o p in io n s  by the' A laska co u r t  l a s t  y ea r . S im i l a r l y ,  New 
Mex ico 's in te rm ed ia te  co u r t was a ls o  e s t a b l is h e d  i n  1965.
Dur ing  1964 the New Mexico Supreme C ou r t , a ls o  w it h  f i v e  j u s t i c e s ,  
d isposed  o f  163 cases by w r i t t e n  o p in io n  and te rm ina ted  a t o t a l  
o f  435 cases .



A lthough the supreme cou r t c le r k ' s  o f f i c e  i s  s t i l l  
c om p le t in g  i t s  1978 s t a t i s t i c a l  r e p o r t ,  we have a ttached  
some p r e l im in a r y  1978 f ig u r e s  and shou ld  have a more com­
p le t e  r e p o r t  s h o r t ly .  A lso  a tta ched  are repo rts  showing the  
c o u r t ’ s a c t i v i t y  d u r in g  re c e n t  yea rs , and a re p o r t  showing a 
breakdown o f  how the 1978 case f i l i n g s  wou ld have been 
d is t r ib u t e d  between the proposed co u r t  o f appea ls and the 
supreme c o u r t ,  based on the  proposed c r im in a l  j u r i s d i c t i o n  
o f th e  c o u r t  o f  appea ls .

The f i n a l  p o in t  o f  d is c u s s io n  conce rn ing  the c r e a t io n  
o f  the co u r t  o f  appea ls i s  i t s  cos t versus i t s  b e n e f i t  to 
l i t i g a n t s .  The p ro je c te d  s ta r tu p  expense fo r  t h i s  cou r t f o r  
the s i x  month p e r io d  o f January 1, 1980 to June 30, 1980, i s  
$325,000. The annua l o p e ra t in g  expense i s  p r o je c te d  a t 
$555,000.

O ther than the  j u d i c i a l  p o s i t io n s  and immediate suppo rt­
in g  s t a f f ,  no a d d i t io n a l  p o s i t io n s  are needed, as the c le r k ' s  
o f f i c e  o f  the  cou r t o f appea ls w i l l  be combined w it h  t h a t  o f  
the supreme c o u r t .

To a la rg e  e x te n t  the a d d i t io n a l  expense a sso c ia ted  
w i t h  the  c o u r t  o f  appea ls w i l l  be m in im iz ed  through cost 
sav ings i n  the  supreme cou r t and t r i a l  c o u r ts . For example , 
the r e d u c t io n  i n  work load i n  the supreme cou rt w i l l  e l im in a t e  
the need fo r  the a d d i t io n a l  le g a l  resea rch  p e rsonne l requested  
i n  the F i s c a l  Year 1980 budget . By e x p e d it in g  the appea l 
p rocess , l i t i g a n t s  w i l l  expe r ie n ce  sav ings i n  d i r e c t  expenses 
as w e l l  as b e n e f i t i n g  from the prompt f i n a l  d e te rm in a t io n  o f  
t h e i r  cases .

We a p p re c ia te  ve ry  much your a s s is ta n ce  w it h  the cou r t 
o f  appea ls b i l l .  I f  you w is h  f u r t h e r  in f o rm a t io n ,  p lease  
l e t  us know.

S in c e r e ly ,

Letter to Honorable Robert H. Ziegler, Sr.
Page 4
February 2, 1979

AS/pmr
A rthu r H. Snowden, I I



M E M O R A N D U M  J a n u a r y  3, 1979

TO: C h i e f  J u s t i c e  R a b i n o w i t z  
J u s t i c e  C o n n o r  
J u s t i c e  B o o c h e v e r  
J u s t i c e  B u r k e  
J u s t i c e  M a t t h e w s  
J u s t i c e  D i m o n d  
A r t h u r  H. S n o w d e n ,  II 

S u s a n  B u r k e ^
C o n n i e  S t a s k a  
J i m  B a b b  
M e r l e  M a r t i n  
C a r o l i n e  H u d n a l l

F R O M :  R o b e r t  D. B a c o n ,  C l e r k

S U B J E C T :  D e c e m b e r  1 9 7 8  S t a t i s t i c s

A t t a c h e d  a r e  p r e l i m i n a r y  s t a t i s t i c a l  t a b l e s  for 
t h e  m o n t h  o f  D e c e m b e r ,  1978.

I n  a f e w  w e e k s ,  t h i s  o f f i c e  w i l l  i s s u e  a m o r e  
d e t a i l e d  a n n u a l  s t a t i s t i c a l  r e p o r t  c o n t a i n i n g  i n f o r m a t i o n  
f o r  t h e  f u l l  y e a r  1 978, i n c l u d i n g  a v e r a g e  t i m e s  t h a t  v a r i o u s  
c l a s s e s  o f  c a s e s  a r e  p e n d i n g ,  a n d  m a k i n g  c o m p a r i s o n s  to 
p r i o r  y e a r s .

S o m e  p r e l i m i n a r y  i n f o r m a t i o n  r e v e a l e d  b y  t h i s  
r e p o r t :  d u r i n g  1 9 7 8 ,  t h e r e  w e r e  6 3 0  c a s e s  f i l e d  o r  r e i n­
st a t e d ,  u p  f r o m  6 1 3  i n  1977. H o w e v e r ,  the n u m b e r  o f  a p p e a l s  
d e c l i n e d  f r o m  4 7 0  t o  447, t h e  n u m b e r  o f  p e t i t i o n s  a n d  o r i g i n a l  
a p p l i c a t i o n s  i n c r e a s e d  f r o m  143 t o  183. D u r i n g  1 978, t h e  
c o u r t  d i s p o s e d  o f  5 6 0  c a s e s ,  i n c l u d i n g  302 o n  t h e  m e r i t s .
T h e  c o m p a r a b l e  f i g u r e s  f o r  1 9 7 7  a r e  450 a n d  231. A t  t h e  e n d  
of 1 9 7 8  t h e r e  w e r e  6 2 4  c a s e s  p e n d i n g ,  a h  a l l - t i m e  h i g h ,  a n d  
a 1 2 . 6 %  i n c r e a s e  o v e r  t h e  5 5 4  c a s e s  p e n d i n g  on  t h e  d o c k e t  
o n e  y e a r  ago.

D u r i n g  D e c e m b e r ,  o n l y  24 c a s e s  w e r e  c l o s e d ,  i n­
c l u d i n g  o n l y  i o n  t h e  m e r i t s .  T h e s e  a r e  t h e  s m a l l e s t  
n u m b e r s  f o r  a n y  m o n t h  in m o r e  t h a n  t w o  y e a r s .  T h e  129 c a s e s  
u n d e r  s u b m i s s i o n  a n d  a w a i t i n g  a d r a f t  o p i n i o n  a p p e a r s  to b e  
th e  l a r g e s t  n u m b e r  e ver.

R D B
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ALASKA SUPREME COURT 
December 31, 1978

Petitions for 

Review

Civil

Appeals

Criminal

Appeals

TOTAL
APPEALS

OriginalsSentence
Appeals

TC/M! 
ALL CA'

PKNPINC. DUClvR-.R 31, 1977______________
FT*; y f'p ? ...R K ! N'ST.VIFH 71 iRU N o v e m l ^ J K )

F!?.)•:!)'"(iiV'iv/;r:is '̂a t e d  Vi■ is~:^ r t r  

55.i» v> -Tlll/j IXibi___________Adjustments___________
A. Liv Opinion and Mandate/Published

 A f firmed____________________________________
 At filmed in Part/Reversed or Remanded in Pari.
 Revcreed____________________________________
 Rover nor) and .Remanded ____________________

______ iu';ZlGClc<l_0.nly.____________________________

 Sentence Too Toni.ont_______________________________

 ! >nniiis.c.ii iU nory._Ac.tion________________
B. !iy M-miorardum Opinion & Judgment

 af.FAun.'vj__________________________________
 ' \ ’. .rmd ... .

C. liy Sunr.vary Order
_______A f firmed______________________________________________
 Reversed or Reversed  & Remanded_________________
_______G i b er_______________________________________
ICTAf, D ISPOSITIONS ON MERITS____________________________

_Dj_ Petitions for Review/Originals Denied__________

E. Dismissals
 By Agreement or by Appellant____________________

\W C o u r t _________ _________  _______________________

 On Motion_______________
rJ;'AI, D!3?rA!5“V «  DISMISSALS

IX7IAI. (ASK DISPOSITION

is for Carer. Pending December 31_______, l

Awn itino Record________________________________

hyrjj-i.r.-.i l>::lol:s__________________;____________
■vi Ah Central Staff____________________________

Av.vai ti r.g Hoar j na/Su'cnu ssion_________________

.WliJii.na_i.>coJltu_Qiiinion______________________

.Droit. D p  inioii-CixcuLa Ling-------------------

j iwai tii'jy. Jeci -sic: r_on_Gr.an ting^/R-ot-Qro g  

Awaiting Mandate or Decision on Rehearing

Stayed or Remanded

nLA*. CASKS PIODT?-



T A B L E  I

C a s e s  F i l e d  or  R e i n s t a t e d ,  19 7 8  630

D i s p o s i t i o n s  o n  M e r i t s  to Dec. 31, 1978

B y  O p i n i o n  a n d  M a n d a t e  2 4 8 ^
B y  M e m o r a n d u m  O p i n i o n  & J u d g m e n t  14
B y  S u m m a r y  O r d e r  40

T o t a l  D i s p o s i t i o n s  o n  M e r i t s  3 0 2

O t h e r  D i s p o s i t i o n s  to Dec. 31, 1 9 7 8

D i s m i s s a l s  159
P e t i t i o n  o r  A p p l i c a t i o n  D e n i e d  99

T o t a l  O t h e r  D i s p o s i t i o n s  2 5 8

C a s e s  P e n d i n g  Dec. 31, 1 9 7 8  624

R e a s o n s  f o r  C a s e s  P e n d i n g

A w a i t i n g  R e c o r d  1 2 5
A w a i t i n g  B r i e f s  . 179
A w a i t i n g  H e a r i n g  or  S u b m i s s i o n  5 4 ^
S u b m i t L e d / A w a i t i n g  D r a f t  O p i n i o n  129~\
S u b m i t t e d / D r a f t  O p i n i o n  C i r c u l a t i n g  79 I X £ - S ~

A w a i t i n g  D e c i s i o n  o n  G r a n t i n g  P e t i t i o n  f o r  R e v i e w  17_J 
A w a i t i n g  M a n d a t e  o r  D e c i s i o n  on  R e h e a r i n g  19
S t a y e d  o r  R e m a n d e d  22

T o t a l  P e n d i n g  D e c .  31, 1 9 7 8  624

A L A S K A  S U P R E M E  C O U R T

1 9 7 8  S T A T I S T I C A L  S U M M A R Y

Total Cases Pending: December 31, 1977 554

1 237 o p i n i o n s  h a v e  b e e n  p u b l i s h e d  t o  d a t e .  . T h e  n u m b e r s  
d i f f e r  b e c a u s e  in c o n s o l i d a t e d  c a s e s  a n d  c r o s s - a p p e a l s ,  
m o r e  t h a n  o n e  c a s e  is o f t e n  d i s p o s e d  o f  in a s i n g l e  
o p i n i o n .  M o r e o v e r ,  o p i n i o n s  p u b l i s h e d  l a t e  in D e c e m b e r  
o f  o n e  y e a r  d o  n o t  p r o d u c e  c a s e  d i s p o s i t i o n s  u n t i l  t h e  
f o l l o w i n g  y ear.

2 O f  t h e s e  c a s e s ,  e i g h t  w e r e  p e n d i n g  w i t h  the C e n t r a l  S t a f f .
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TABLE I

ALASKA SUPREME COURT CASE FILINGS 1970-1977

1970 1971 1972 1973 1974 , 1975 1976 1977
Regu la r Appea ls and

Sentence Appea ls F i l e d  172 197 188 195 208 249 364 470
P e t i t io n s  f o r  Review F i l e d  33 12 45 49 60 01 86 126

O r ig i n a l  A p p l ic a t io n s  F i l e d  12 __6 16 11 22 __7 16 17
T o ta l F i l i n g s  217 215 249 255 290 337 466 613

INCREASES

In c re a s e

a l l
C a teg o r ie s

1970-71
1971-72
1972-73
1973-74
1974-75
1975-76
1976-77

NUMERICAL

-2
+34 
+ 6 

+35 
+47 

+129 
+147

PERCENTAGE

16%
2%

14%
16%
30%
32%

In c r e a s e
Appea ls

and
Sentence
Appea ls

1973-74
1974-75
1975-76
1976-77

+ 13 
+41 

+115 
+106

> 7% 
20% 
46% 
29%



% In c r e a s e

TABLE II

A L A S K A  SUPREME COURT CASE FILINGS 1975-1977

1975 1976 1977 1975-1977

Appeals <

C i v i l 151 214 251

C r im in a l  & J u v e n i le 76 119 156
Sentence 22 31 63

T o t a l Appea ls 249 364 470 90%

P e t i t io n s  f o r  Review 01 06 126

O r ig in a l  A p p l ic a t io n s __7 16 17

T o ta l F i l i n g s 337 466 613* 73%

*Case f i l i n g s  fo r  1977 in c lu d e 22 r e in s t a t e d c a s e s .

j

^ In c r e a s e
1976-1977

291

32%

i



A p p e a l s

C i v i l

C r im in a l  & J u v e n i le  
Sentence

T o t a l  Appea ls 
P e t i t io n s  f o r  Review 

O r ig in a l  A p p l i c a t io n s  
T o t a l

TADLE I I I  /,

ALASKA SUPREME COURT DISPOSITION OF CASES 1977

O p in io n  Summary , D ism issed  ■Review
and D is p o s i t io n  by C ou r t  D en ied

Mandate by Order or P a r t ie s  „ ______

1 2 0  5  7 6

5 4  - 1  3 3

2 1     1 9

1 9 5  6  1 2 8

1 6  7  1 3  6 7

 3   4   1 1  '  ______________

2 1 4  ' 1 7  1 5 2  6 7  ‘



TABLE I V

ALASKA SUPREME COURT
FILINGS, DISPOSITIONS AND PENDING CASELOAD 1977

C i v i l  A p p e a l s  a n d  C r o s s  A p p e a l s

P e n d i n g  12/31/76 218
F i l e d  o r  R e i n s t a t e d  1977 251

T o t a l  469

D i s p o s i t i o n

By O p in io n  and Mandate 120
By Summary Order 5

D ism issed  76

T o t a l 201

Pend ing 12/31/77 268
C r im in a l  and J u v e n i le  Appea ls

Pend ing 12/31/76 132

F i l e d  o r  R e in s ta te d  1977 156

T o t a l 288
D is p o s i t io n

By O p in io n  and Mandate 54

By Summary Order 1

D ism issed   ̂ . 33

T o t a l  88

Pend ing 12/31/77 ' 200

S e n t e n c e  A p p e a l s

Pend ing  12/31/76 
F i l e d  o r  R e in s ta te d  1977 

T o ta l 

D is p o s i t io n

By O p in io n  and Mandate 
D ism issed  

T o t a l  

Pend ing 12/31/77 
P e t i t io n s  f o r  Review

Pend ing 12/31/76 • '
F i l e d  1977 

T o ta l 

D is p o s i t io n

O p in io n  and Mandate 
By Summary Order 

D ism issed  o r W ithdrawn 

Rev iew Den ied 
T o ta l 

P end ing 12/31/77



TABLE IV (Continued)

O r ig in a l  A p p l ic a t io n s

Pend ing 12/31/76 5
F i l e d  or R e in s ta te d  1977 • 17

T o t a l  22
D is p o s i t io n

O p in io n  and Mandate 3

By Summary Order 4

D ism issed  11

T o t a l  10

Pend ing 12/31/77 4

T o ta l Pend ing Cases December 31, 1976 
T o ta l F i l i n g s  and R e ins ta tem en ts  1977 

T o t a l
T o ta l D is p o s i t io n s  1977 
T o ta l Pend ing December 31, 1977

391
613

1004
450

554



TABLE V

A L A S K A  SUPREME COURT
REASON F O R  CASES PENDING DECEM B E R  31, 1977

C A S E S  A W A I T I N G S T A Y E D T O T A L
R E C O R D S  B R I E F S

A p p e a l s

C i v i l  A p p e a l s

C r i m i n a l  a n d  J u v e n i l e  
A p p e a l s

S e n t e n c e  A p p e a l s

T o t a l  A p p e a l s

P e t i t i o n s  f o r  R e v i e w

O r i g i n a l  A p p l i c a t i o n s

84

47

6

137

54

62

9

125

12

H E A R I N G

22

14

36

1

1

D E C I S I O N  M A N D A T E

94

70

19

1 83

26

3

1

1

6

2

10

6

4

20 

. 2

268

200

39

507

43

4

T O T A L  .

% o f  T o t a l

137

24 . 6

1 3 7

2 4 . 6

38

6.9

212

3 8 . 3

8

1 .6

22

4.0

554

1 0 0 %

/
I



ALASKA SUPREME COURT PENDING CASELOAD 1961-1977

T o ta l  Cases Pend ing 
a t  Year End

R egu la r  and 
Sentence Appea ls

P e t i t io n s  
fo r  Review O ther

In c re a s e  
o r  Decrease

1961 78 76 1 1

1962 75 73 ’ 1i 1i -3

1963 99 96 2 1 +24

1964 66 57 2 7 -33

1965 85 78 ' 5 2 +19

1966 93 85 2 6 + 8

1967 100 91 5 4 +7 .

1968 122 107 3 12 + 22

1969 114 100 11 3 -0

1970 165 ‘ 145 . 15 5 +51

1971 182 175 3 4 + 17

1972 211 , 183 10 5 + 29

1973 188 172 14 2 -23

1974 216 193 1 20 3 + 28

1975 258 241 ! 16 1 + 42

1976 391 366 20 5 +133

1977 554 507 43 4 +163

Percen t o f In c re a s e  
P ercen t o f In c re a s e  
P ercen t o f  In c re a s e

1961-1977 
.1960-1977 
1976-1977

600%
354%
41%



I
i

Stay A p p l ic a t io n s  Determ ined by S in g le  J u s t ic e s  
R o u t in e  Motions Determ ined by S in g le  J u s t ic e s  
R ou t in e  Unopposed Mot ions D e te rm i' .-1 by C le r k  (es t im ated)* 

S u b s ta n t iv e  M otions Determ ined by l u l l  C ou r t °
P e t i t io n s  f o r  Rehear ing  [ F u l l  Court]

TOTAL MOTIONS

*Almost a l l  were unopposed mot ions to  ex tend 
t im e  to  f i l e  b r i e f s  and o th e r  papers .

i

TABLE VII

A L A S K A  SUPREME CO U R T
MOT I O N  PRACTICE 1977

TOTAL
1977

65
192
000

182

 35

1274

i



/ w
T h e  f o l l o w i n g  is t h e  C l e r k ' s  a n n u a l  r e p o r t  o f  t h e  a c t i v i t y  o f  

t h e  A l a s k a  S u p r e m e  C o u r t .

♦

I. F I L I N G S

T o t a l  F i l i n g s . T h e  t o t a l  f i l i n g s  in t h e  A l a s k a  S u p r e m e  C o u r t  
i n c r e a s e d  f r o m  466 in  1 9 7 6  t o  613 i n  1 9 7 7 ,  o r  a n  o v e r a l l  i n c r e a s e  o f  
32 p e r  c e n t .  (See T a b l e s  I a n d  II f o r  f u r t h e r  c o m p a r i s o n s . ) 1

A p p e a l  F i l i n g s . O f  the 613 c a s e s  f i l e d  o r  r e i n s t a t e d  in 1977,
4 7 0  w e r e  a p p e a l s .  O f  t h i s  n u m b e r ,  2 5 1  o r  53 p e r  c e n t  w e r e  c i v i l  a p p e a l s  

o r  c r o s s - a p p e a l s .  C r i m i n a l  a n d  j u v e n i l e  a p p e a l s  a c c o u n t e d  f o r  1 5 6  
f i l i n g s .  T h e r e  w e r e  63 s e n t e n c e  a p p e a l s  f i l e d .

P e t i t i o n s  f o r  R e v i e w  a n d  O r i g i n a l s . A  t o t a l  o f  126 p e t i t i o n s  

f o r  r e v i e w  w e r e  f i l e d  in 1 9 7 7  as  c o m p a r e d  t o  86 f i l e d  in 1 9 7 6 .  T h e r e  w e r e  
17 a p p l i c a t i o n s  f o r  o r i g i n a l  r e l i e f  f i l e d  i n  1 9 7 7  as  c o m p a r e d  to 16 f i l e d  

in 1976.

7

SUPREME CO U R T  A C T I V I T Y  , 1977 ^

II. D I S P O S I T I O N S

A  t o t a l  o f  450 c a s e s  w e r e  d i s p o s e d  o f  b y  t h e  S u p r e m e  C o u r t  in 
1 977. In 1 9 76, 335 c a s e s  w e r e  d i s p o s e d  o f  d u r i n g  t h e  y e a r .  (See T a b l e s  

I I I  a n d  I V  f o r  d e t a i l s  o n  1 9 7 7  c a s e  d i s p o s i t i o n s . )

T h e  i n c r e a s e  in f i l i n g s  is a c o n t i n u i n g  t r e n d .  F o r  e x a m p l e ,  337 c a s e s  

w o r e  f i l e d  in 1975. T h e  1 9 7 7  f i l i n g s  m a r k  a 73 p e r  c e n t  i n c r e a s e  

o v e r  1975.



O f  t h e  t o t a l  450 c a s e s ,  214 (or n e a r l y  50 p e r ; c e n t  of  d i s p o s i­
tions) w e r e  d i s p o s e d  o f  b y  o p i n i o n  o r  m a n d a t e . 2 T h i s  f i g u r e  m a y  b e  c o m­

p a r e d  w i t h  148 c a s e s  d i s p o s e d  o f  b y  o p i n i o n  a n d  m a n d a t e  i n  1 9 76. A  t o t a l  

o f  17 c a s e s  w e r e  d i s p o s e d  o f  b y  s u m m a r y  o r d e r  in  1 9 7 7 .

O f  t h e  t o t a l  d i s p o s i t i o n s  in  1 9 7 7 ,  1 5 2  w e r e  c a s e s  d i s m i s s e d  
b y  t h e  C o u r t  o r  b y  t h e  p a r t i e s .  T h e s e  d i s m i s s a l s  r e p r e s e n t  a b o u t  o n e - t h i r d  

o f  a l l  d i s p o s i t i o n s  a n d  a b o u t  oner-fourth o f  a l l  1 9 7 7  f i l i n g s .  O t h e r  
d i s p o s i t i o n s  i n c l u d e  67 (or a b o u t  o n e - h a l f  o f  f i l i n g s )  p e t i t i o n s  f o r  r e v i e w  

d e n i e d  w i t h o u t  o p i n i o n .

III. P E N D I N G  C A S E L O A D

T h e  p e n d i n g  c a s e l o a d  o f  the S u p r e m e  C o u r t  a t  t h e  encl o f  .1.977 w a s  
554 c a s e s .  T h i s  f i g u r e  m a y  b e  c o m p a r e d  w i t h  3 9 1  c a s e s  p e n d i n g  a t . t h e  e n d  
o f  1 9 7 6  a n d  258 p e n d i n g  a t  t h e  e n d  o f  1975. T h e  p e n d i n g  c a s e l o a d  h a s  
a l m o s t  d o u b l e d  i n  t w o  y e a r s .  (See T a b l e s  IV, V, a n d  V I  f o r  f u r t h e r  a n a l y s i s  

o f  the p e n d i n g  c a s e l o a d . )  T h e  1 9 7 6 - 7 7  i n c r e a s e  in p e n d i n g  c a s e s  is m o r e  

t h a n  40 p e r  c e n t .

O f  t h e  5 5 4  c a s e s  p e n d i n g  a t  t h e  e n d  o f  1 9 77, 212 o r  38 p e r  c e n t  
w e r e  a w a i t i n g  d e c i s i o n .  A b o u t  25 p e r  c e n t  w e r e  a w a i t i n g  r e c o r d  a n d  a n o t h e r  
25 p e r  c e n t  w e r e  a w a i t i n g  b r i e f s .  (See T a b l e  V  f o r  m o r e  d e t a i l . )

IV. M O T I O N S

O v e r  1 , 2 0 0  m o t i o n s  w e r e  p r o c e s s e d  b y  the C o u r t  in 1977. (See 
T a b l e  VII) O f  t h i s  n u m b e r ,  1 8 2  w e r e  s u b s t a n t i v e  m o t i o n s  d e t e r m i n e d  b y  the 
f u l l  C o u r t  a n d  35 w e r e  p e t i t i o n s  for r e h e a r i n g  d e t e r m i n e d  b y  t h e  f u l l  
C o u r t .  A  t o t a l  o f  65 s t a y  a p p l i c a t i o n s  w e r e  a s s i g n e d  to i n d i v i d u a l  
j u s t i c e s  d u r i n g  1 9 7 7 .  T h e  b a l a n c e  of  t h e  m o t i o n s  w e r e  r o u t i n e  m o t i o n s  
d e t e r m i n e d  by  a s i n g l e  j u s t i c e  o r  b y  t h e  C l e r k  u n d e r  t h e  a u t h o r i t y  o f  

A p p e l l a t e  R u l e  1 4 ( c ) .

T h e  t o t a l  o f  214 c a s e  d i s p o s i t i o n s  b y  o p i n i o n  d o e s  n o t  m a t c h  t h e  f i g u r e  

o f  109 a c t u a l  o p i n i o n s  f i l e d  in 1977. (See C l e r k ' s  r e p o r t  o f  " O p i n i o n s  
b y  J u s t i c e "  d a t e d  J a n u a r y  17, 1970.) T h i s  is t r u e  b e c a u s e  the 214 d i s­
p o s i t i o n s  i n c l u d e  a s e p a r a t e  a c c o u n t i n g  o f  a p p e a l s  a n d  c r o s s - a p p e a l s  
d i s p o s e d  o f  in s i n g l e  o p i n i o n s .  A l s o ,  t h e  214 d i s p o s i t i o n s  i n c l u d e  
s o m e  o p i n i o n s  f i l e d  in  1 9 7 6  o n  w h i c h  m a n d a t e s  d i d  n o t  i s s u e  u n t i l  1977.



F o r  1 9 7 7  w g  h a v e  a t t e m p t e d  t o  a n a l y z e  t h e  t i m e  p e r i o d s  f o r  

b r i n g i n g  a p p e a l s  t o  i s s u e  a n d  t o  d e c i s i o n .

C i v i l  A p p e a l s . F o r  1 9 7 7 ,  1 0 1  c i v i l  a p p e a l  o p i n i o n s  w e r e  a n a l y z e d .

T h e  a n a l y s i s  f o l l o w s :
3

1. N u m b e r  o f  D a y s  F r o m  N o t i c e  o f  A p p e a l  t o  M a n d a t e

G r e a t e s t  N u m b e r  1 , 0 0 6  d a y s
L e a s t  N u m b e r  1 5 0  d a y s
A v e r a g e  N u m b e r  485 d a y s  (or o n e  y e a r ,  1 2 0  d a ys)

V. TIME PERIODS F O R  DISPOSITION OF APPEALS

T h e  t i m e  p e r i o d s  f o r  r e s o l v i n g  a p p e a l s  in A l a s k a  m a y  b e  c o m p a r e d  to, 
t h e  s t a n d a r d s  o f  t i m e l y  d i s p o s i t i o n  p r o p o s e d  b y  t h e  A m e r i c a n  B a r  
A s s o c i a t i o n  i n  i t s  S t a n d a r d s  R e l a t i n g  t o  A p p e l l a t e  C o u r t s :

R e c o r d  P r e p a r a t i o n  30 d a y s

B r i e f i n g  70 d a y s
A r g u m e n t  (promptly.)
D e c i s i o n  90 d a y s

T o t a l  1 9 0  d a y s

T h e  a c t u a l  t i m e  p e r i o d s  m a y  a l s o  b e  c o m p a r e d  t o  t h e  t i m e  l i m i t s  s e t  b y  

a p p e l l a t e  r u l e  a n d  b y  i n t e r n a l  p r o c e d u r e s :
I

R e c o r d  P r e p a r a t i o n  40 d a y s
B r i e f i n g  80 d a y s

A r g u m e n t  30 d a y s
D e c i s i o n  120 d a y s

' T o t a l  270 d a y s



N u m b e r  o f  D a y s  F r o m  N o t i c e  o f  A p p e a l  t o  C e r t i f i c a t i o n  

o f  R e c o r d  ( C o m m e n c e m e n t  o f  B r i e f i n g )

G r e a t e s t  N u m b e r  497 d a y s

L e a s t  N u m b e r  1 d a y
A v e r a g e  N u m b e r  120 d a y s

M e d i a n  103 d a y s
i

N u m b e r  of  D a y s  F r o m  C e r t i f i c a t i o n  o f  R e c o r d  t o  C o m p l e t i o n  o f  B r i e f i n g

G r e a t e s t  N u m b e r  354 d a y s
L e a s t  N u m b e r  5 d a y s
A v e r a g e  N u m b e r  135 d a y s

N u m b e r  o f  D a y s  F r o m  C o m p l e t i o n  o f  B r i e f i n g  to H e a r i n g  o r  S u b m i s s i o n

G r e a t e s t  N u m b e r  199 d a y s
L e a s t  N u m b e r  1 d a y
A v e r a g e  N u m b e r  70 d a y s

N u m b e r  o f  D a y s  F r o m  H e a r i n g  o r  S u b m i s s i o n  t o  M a n d a t e

A. N u m b e r  o f  D a y s  F r o m  H e a r i n g  o r  S u b m i s s i o n  to  
C i r c u l a t i n g  D r a f t  O p i n i o n :

G r e a t e s t  N u m b e r  233 d a y s
L e a s t  N u m b e r  0 d a y s
A v e r a g e  Nuiiiber 85 d a y s

D. N u m b e r  o f  D a y s  F r o m  C i r c u l a t i n g  D r a f t  
O p i n i o n  t o  P u b l i c a t i o n  D a t e :

G r e a t e s t  N u m b e r  189 d a y s
L e a s t  N u m b e r  6 d a y s
A v e r a g e  N u m b e r  65 d a y s

»



G r e a t e s t  N u m b e r  1 7 3  d a y s
L e a s t  N u m b e r  . 10 d a y s

A v e r a g e  N u m b e r  18. d a y s

C. Num b e r  of Days F r o m  Publi c a t i o n  Date' to M a n d a t e :

C r i m i n a l  A p p e a l s . A  l e s s  e x t e n s i v e  a n a l y s i s  o f  54 1 9 7 7  c r i m i n a l  a n d

j u v e n i l e  a p p e a l s  f o l l o w s :

1. T o t a l  N u m b e r  o f  D a y s  F r o m  N o t i c e  o f  A p p e a l  t o  M a n d a t e :

G r e a t e s t  N u m b e r  1 , 0 7 6  d a y s
L e a s t  N u m b e r  ?.94 d a y s
A v e r a g e  N u m b e r  (or 1 y e a r ,

280 d a ys) 593 d a y s

M e d i a n  N u m b e r  570 d a y s

2. N u m b e r  o f  D a y s  F r o m  N o t i c e  o f  A p p e a l  t o  C e r t i f i c a t i o n  
o f  R e c o r d  ( C o m m e n c e m e n t  o f  B r i e f i n g ) :

G r e a t e s t  N u m b e r  4 1 1  d a y s

L e a s t  N u m b e r  20 d a y s
A v e r a g e  N u m b e r  153 d a y s
M e d i a n  N u m b e r  142 d a y s  .

3. N u m b e r  o f  D a y s  F r o m  C e r t i f i c a t i o n  o f  R e c o r d  
to C o m p l e t i o n  o f  B r i e f i n g :

G r e a t e s t  N u m b e r  j 528 d a y s
L e a s t  N u m b e r  «' 22 d a y s  (

A v e r a g e  N u m b e r  193 d a y s
M e d i a n  N u m b e r  1 7 3  d a y s

4. N u m b e r  o f  D a y s  F r o m  C o m p l e t i o n  o f  B r i e f i n g  
to H e a r i n g  o r  S u b m i s s i o n :

G r e a t e s t  N u m b e r  220 d a y s

L e a s t  N u m b e r  4 d a y s
f A v e r a g e  N u m b e r  65 d a y s

M e d i a n  N u m b e r  49 d a y s



5. Number of Days F r o m  Hearinq and Submission to Opinion P u b l i c a t i o n :

G r e a t e s t  N u m b e r  334 d a y s

L e a s t  N u m b e r  47 d a y s

A v e r a g e  N u m b e r  1 6 9  d a y s
M e d i a n  N u m b e r  165 d a y s

• i

S e n t e n c e  A p p e a l s : A  t o t a l  o f  2 1  s e n t e n c e  a p p e a l s  w e r e  c l a s s i f i e d  a s  f o l l o w s

N u m b e r  o f  D a y s  F r o m  N o t i c e  o f  A p p e a l  to O p i n i o n  P u b l i c a t i o n :

G r e a t e s t  N u m b e r  662 d a y s
L e a s t  N u m b e r  130 d a y s
A v e r a g e  N u m b e r  304 d a y s

M e d i a n  N u m b e r  263 d a y s

VI. T Y P E  O F  D I S P O S I T I O N

C i v i l  A p p e a l s . F o r  1977, 1 0 1  c i v i l  a p p e a l  o p i n i o n s  w e r e  c l a s s i f i e d  

as t o  t y p e  o f  d i s p o s i t i o n .  T h e  c l a s s i f i c a t i o n  f o l l o w s :  ...

C a s e s  A f f i r m e d  40
C a s e s  A f f i r m e d  i n  P a r t ,  R e v e r s e d  in P a r t  10
C a s e s  R e v e r s e d  0
C a s e s  R e v e r s e d  a n d  R e m a n d e d  23

C a s e s  R e m a n d e d ______________________________________________4

T o t a l  101

C r i m i n a l  A p p e a l s . F o r  1977, 54' c r i m i n a l  a n d  j u v e n i l e  a p p e a l  o p i n i o n s  
w e r e  c l a s s i f i e s  a s  t o  t y p e  of  d i s p o s i t i o n .  T h e  c l a s s i f i c a t i o n  f o l l o w s :

C a s e s  A f f i r m e d  38
C a s e s  R e v e r s e d  a n d  R e m a n d e d  13
C a s e s  R e v e r s e d  , _ 3

T o t a l  54



Sentence Appea ls 1 The c l a s s i f i c a t i o n  o f  21 .sentence appea l 
o p in io n s  f o l lo w s :

Sentences A ff irm ed  _ 15
Sentences A ff irm ed  i n  P a r t ,  Reversed i n  P a r t 1
Sentences Reversed and Remanded •• 4
Sentences Too L e n ie n t  1

T o t a l 21



J a n u a r y  30, 1 9 7 9

M E M O R A N D U M

TO: Ms. S u s a n  B u r k e
D e p u t y  A d m i n i s t r a t i v e  D i r e c t o r

INFO: Mr. M e l  M a r t i n
T e c h n i c a l  O p e r a t i o n s

F R O M :  R o b e r t  D. B a c o n
C l e r k ,  S u p r e m e  C o u r t

S U B J E C T :  C a s e l o a d  o f  N e w  I n t e r m e d i a t e  A p p e l l a t e  C o u r t

A s  y o u  r e q u e s t e d ,  I h a v e  b r o u g h t  d o w n  t o  t h e  e n d  
o f  1978 t h e  s t a t i s t i c s  w h i c h  I s e n t  y o u  o n  D e c e m b e r  1, 1978

C I V I L
E x t r a d i t i o n
H a b e a s  o t h e r  t h a n  e x t r a d i t i o n  
C r i m i n a l  R u l e  35 
C i v i l  f o r f e i t u r e  o f  p r o p e r t y  
u s e d  to c o m m i t  c r i m e  

C i v i l  s u i t  re c o n d i t i o n s  in 
p r i s o n

R e v i e w  p r o c e e d i n g  re  c r i m i n a l  
c o n t e m p t  o f  D i s t r i c t  C o u r t  

O t h e r  c i v i l

P e n d i n g
1 2 / 3 1 / 7 8

3
2
3

1
284

297

F i l e d
1 9 7 8

8
2
3

3

0

1
239

2 56

C R I M I N A L 209 135

S E N T E N C E 51 56

P E T I T I O N  F O R  R E V I E W  
C i v i l  
C r i m i n a l

34
27

61
104
52

156

O R I G I N A L
C i v i l
C r i m i n a l

4
2

17
10

27

T O T A L 624 6 3 0

270
W i t h i n  j u r i s d i c t i o n  o f  C o u r t  o f

A p p e a l s *  302
W i t h i n  n e w  j u r i s d i c t i o n  o f

S u p r e m e  C o u r t *  322 360

a/o t

* We d o f a t  t h e  p r e s e n t  ti m e  h a v e  a n  a c c u r a t e  c o u n t  o f
m a t t e r s  p e n d i n g  in t h e  S u p r e m e  C o u r t  w h i c h  o r i g i n a t e d  
in the D i s t r i c t  C o u r t .  F u r t h e r m o r e ,  th i s  w o u l d  n o t  b e  
the s t a t i s t i c  r e q u i r e d  f o r  t h e s e  p u r p o s e s ,  s i n c e  it 
i n c l u d e s  o n l y  D i s t r i c t  C o u r t  c a s e s  w h i c h  a r e  a p p e a l e d  
a s e c o n d  t i m e  f r o m  t h e  S u p e r i o r  C o u r t  t o  t h e  S u p r e m e  
Court. T h e  n u m b e r  o f  " o t h e r  c i v i l "  c a s e s  in  t h i s



i

S I

Ms. S u s a n  B u r k e  
J a n u a r y  30, 1979 
P a g e  2

table, a l l  o f  w h i c h  a r e  i n c l u d e d  in t h e  la s t  i t e m  o n  
t h e  t a b l e  as w i t h i n  t h e  n e w  j u r i s d i c t i o n  of t h e  S u p r e m e  
C o u r t ,  i n c l u d e s  a s m a l l  n u m b e r  o f  c a s e s  w h i c h  o r i g i n a t e d  
in  the D i s t r i c t  C o u r t  a n d  w o u l d  n o t  in f a c t  b e  w i t h i n  
t h e  n e w  j u r i s d i c t i o n  o f  t h e  S u p r e m e  Court. I f  y o u  o r  
M e l  is a b l e  t o  g e t  f r o m  t h e  S u p e r i o r  C o u r t  t h e  n u m b e r  o f  
a p p e a l s  f i l e d  w i t h  them, it w o u l d  b e  a m o r e  u s e f u l  s t a­
t i s t i c  t h a n  a n y  t h a t  t h i s  o f f i c e  m i g h t  b e  a b l e  t o  p r o v i d e  
o n  D i s t r i c t  C o u r t  cases.

R D B



M E M O R A N D U M January 31, 1979

TO: S u s a n  B u r k e

M e r l e  M a r t i n

F R O M :  B e v e r l y  H a y w o o d

S U B J E C T :  A n n u a l  R e p o r t  P r e v i e w

B o b  B a c o n  a s k e d  m e  t o  s e n d  a l o n g  t h e  a t t a c h e d  c o p i e s  
o f  s t a t i s t i c s  w h i c h  w i l l  f o r m  p a r t  of o u r  a n n u a l  r e p o r t .  S o r t  
o f  a s n e a k  p r e v i e w !

U

B H



TABLE I

1978 RECAPITULATION

P o n d i n g  Jan. 1, 1978 

F i l e d

R e i n s t a t e d

A d j u s t m e n t s 3

C l o s e d

P e n d i n g  Dec. 31,- 1978

C i v i lAppeals

268

253

3

-2

225

297

C r i m i n a l
Appeals

200

133

2

+5

131

209

S e n t e n c e  T o t a l  
A p p e a l s  A p p e a l s

P e t i t i o n s  O r i g i n a l s  
f o r  R e v i e w

39

53

3

-1

43

51

507

439

8

+2

399

557

43

156

0

-2

136

61

4

27

0

0

25

6

T O T A L

554

622

8

0

560

624

a A c c o u n t s  f o r  c a s e s  c o n v e r t e d  f r o m  o n e  c a t e g o r y  to a n o t h e r  d u r i n g  1973, a n d  f o r  c o r r e c t i o n  o f  e r r o n e o u s  

c l a s s i f i c a t i o n s  o f  c e r t a i n  c a s e s  p e n d i n g  J a n u a r y  1/ 1978.



TABLE II

C i v i l  C r i m i n a l  S e n t e n c e
A p p e a l s ________A p p e a l s ________ A p p e a l s

1978 DISPOSITIONS

A. By  O p i n i o n  & M a n d a t e :  
A f f i r m e d
A f f i r m e d  in p a r t / r e v e r s e d  

or  r e m a n d e d  in p a r t  
R e v e r s e d
R e v e r s e d  and r e m a n d e d  
R e m a n d e d  o n l y  
S e n t e n c e  t o o  l e n i e n t  
B a r  d i s c i p l i n a r y  a c t i o n  

T o t a l  D i s p o s i t i o n s - b y  O p i n i o n  
& M a n d a t e

B. By  M e m o r a n d u m  O p i n i o n  
and J u d g m e n t :
A f f i r m e d  
R e v e r s e d

C. By  S u m m a r y  O r d e r :
A f f i r m e d
R e v e r s e d  o r  r e v e r s e d  

a n d  r e m a n d e d  
O t h e r

T O T A L  D I S P O S I T I O N S  O N  M E R I T S

D. P e t i t i o n s  for R e v i e w /
O r i g i n a l s  d e n i e d

E. D i s m i s s a l s :
By  A g r e e m e n t  o r  b y  a p p e l l a n t  
B y  c o u r t
O n  m o t i o n  

T O T A L  D E N I A L S  S D I S M I S S A L S

42 56 23
i

24 7 2
2 7

26 19 2
11 5 3

1

105 94 ' 31

6 5 1
1 1

2 1

8
1 2

123 103 32

69 18 8
27 9 3

6 1
102 28 11

T O T A L  C A S E  D I S P O S I T I O N S 225 131 43

T o t a l  P e t i t i o n s
A p p e a l s  •_______ for R e v i e w  O r i g i n a l s  T O T A L
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1
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1
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12
49
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1
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2

12
2

8
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1
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25

99

99
52
8
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T A B L E  I I I  - H I S T O R I C A L 3 

1 9 7 5  1976 1977 1978

A. F I L I N G S
C i v i l  A p p e a l s  1 5 1
C r i m i n a l  A p p e a l s  76
S e n t e n c e  A p p e a l s  22
T o t a l  A p p e a l s  249
P e t i t i o n s  f o r  R e v i e w  81
O r i g i n a l s  ___7
T O T A L  337

214 251 256
120 156 1 3 5
32 63 56

366 470 447
86 * 126 156
16 17 27

468 613 ‘ 630

B. D I S P O S I T I O N S  
C i v i l  A p p e a l s  
C r i m i n a l  A p p e a l s  
S e n t e n c e  A p p e a l s  
T o t a l  A p p e a l s  
P e t i t i o n s ,  for R e v i e w  
O r i g i n a l s  
T O T A L

> 1 9 3

12
203
84
10

299

I 141 
67 
33 

241 
82 
12 

335

201
88
40

329
103
18

450

2 2 5
1 3 1
43

399
136
25

560

D I S P O S I T I O N S  
O n  M e r i t s
P / R  a n d  Orig. D e n i e d
D i s m i s s a l s
T O T A L

c
c
c

299

148
52

135
335

231
67

152
450

302
99

159
560

O P I N I O N S  P U B L I S H E D 122 142 189 237

E. P E N D I N G  E N D  O F  Y E A R
C i v i l  A p p e a l s  148 218 268 297
C r i m i n a l  A p p e a l s  76 132 200 209
S e n t e n c e  A p p e a l s  17 16 39 51
T o t a l  A p p e a l s  2 4 1  366 507 557
P e t i t i o n s  f o r  R e v i e w  16 20 43 61
O r i g i n a l s  ____1 ____5 ___ 4 ___6
T O T A L  258 3 9 1  554 624

T h e  f i g u r e s  f o r  c a s e s  p e n d i n g  at  t h e  e n d  o f  1 9 7 7  p l u s  1 9 7 8  f i l i n g s  m i n u s  19 7 8  d i s p o s i t i o n s  d o  n o t  e q u a l
c a s e s  p e n d i n g  a t  t h e  e n d  of 19 7 8  d u e  to r e c l a s s i f i c a t i o n s  a n d  c o r r e c t i o n s .  S e e  f o o t n o t e  a to T a b l e  I.

T h e  s a m e  is t r u e  f r o m  19 7 5  to 1976.

I n c l u d e s  r e i n s t a t e m e n t s .

4 c B r e a k d o w n  u n a v a i l a b l e .



T A B L E  I V  

C A S E S  P E N D I N G :  D E C E M B E R  31,

C i v i l  C r i m i n a l
A p p e a l s  A p p e a l s

A w a i t i n g  R e c o r d  67 50

A w a i t i n g  L r i e f s  78 70

W i t h  C e n t r a l  S t a f f  _ 5 3

A w a i t i n g  H e a r i n g / S u b m i s s i o n  33 10

A w a i t i n g  D r a f t  O p i n i o n  54 40

D r a f t  O p i n i o n  C i r c u l a t i n g  38 24

A w a i t i n g  D e c i s i o n  o n  G r a n t i n g  
P e t i t i o n  f o r  R e v i e w  o r  O r i g i n a l

A w a i t i n g  M a n d a t e  o r  D e c i s i o n
O n  R e h e a r i n g  11 4

S t a y e d  o r  R e m a n d e d  11. 8

T O T A L  297 209

S e n t e n c e
A p p e a l s

f- 8 
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1

22

6

2

If

51

T o t a l  P e t i t i o n s
A p p e a l s  for R e v i e w  O r i g i n a l s  T O T A L

1 25 125
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8 8
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116 13 129

68 11 79

16 . 1 17
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INTRODUCTION

The ca se lo a d  o f  th e  A laska Supreme Court has in c r e a s e d  

s h a rp ly  o ve r the  p as t th re e  y e a rs . W h i le  the Court has a ls o  
in c re a s e d  i t s  d i s p o s i t i o n  o f  cases o ve r  t h i s  p e r io d ,  the  

in c r e a s e  i n  d is p o s i t io n s  has n o t  kep t pace w i t h  the in c r e a s e  
i n  f i l i n g s .

I n  a memorandum dated May 24, 1977, th e  C h ie f  J u s t ic e  
reques ted  th a t  th e  A d m in is t r a t iv e  D ir e c t o r  o b t a in  da ta  from 
o th e r  s ta te s  r e l a t i n g  to the  work load o f  th e  supreme c o u r t .
T h is  same memorandum m ent ioned  th re e  p o s s ib le  methods o f 

d e a l in g  w i t h  in c r e a s e d  case lo ads : (1) h a n d l in g  some cases by
p a n e ls ,  (2) in c r e a s in g  th e  s iz e  o f  the  c o u r t  and (3) e s ta b ­
l i s h i n g  an in t e rm e d ia t e  a p p e l la t e  c o u r t .

I n  response to t h i s  req ue s t th e  A d m in is t r a t iv e  O f f i c e  has 
undertaken a p r e l im in a r y  study o f  th e  supreme co u r t  work load . 
T h is  r e p o r t  w i l l  p re s en t com para t ive  da ta  on the  A laska Supreme 

Court and the  supreme cou rts  i n  o th e r  comparab le s ta t e s .  The 
r e p o r t  w i l l  a ls o  r e v iew  s e v e r a l p o s s ib le  methods o f  d e a l in g  
w i t h  in c r e a s e d  case loads and w i l l  d is c u s s  th e  advantages and 
d isadvan tages  o f  the v a r io u s  p o s s i b i l i t i e s .

U n fo r tu n a t e ly ,  th e  r e p o r t  must b e g in  w i t h  th re e  ca vea ts . 
F i r s t ,  i t  i s  v e ry  d i f f i c u l t  to  compare the  data from v a r io u s  
s ta te s  as th e re  i s  no w ide ly-used  s tandard  method o f  d e f in in g  

and s t a t in g  the p e r t in e n t  in f o rm a t io n .  Every e f f o r t  has been 

made to compare o n ly  those f ig u r e s  w h ic h  are t r u l y  comparab le ,



b u t ,  a t  b e s t ,  the com para t ive  f ig u r e s  i n  t h i s  r e p o r t  a re  a 
"good app rox im a t io n"  o f  th e  f a c t s .  S econd ly , the d is c u s s ­
io n s  o f  th e  v a r io u s  p o s s ib le  methods o f d e a l in g  w i t h  in c r e a s ­

in g  case lo ads  are n o t  in t e n d e d  to  be e x h a u s t iv e  and c o n c lu ­
s i v e .  I t  w ou ld  r e q u ir e  a much more extended s tudy  i n  o rder 
to d e te rm ine  th e  l i k e l y  e f f e c t  i n  A laska o f  a d op t in g  any one 
s o lu t io n ,  and even the  c o n c lu s io n s  o f  such an extended study 
wou ld  n e c e s s a r i ly  be  le s s  than a b s o lu t e ly  r e l i a b l e .  T h is  

r e p o r t  th en  a ttempts to  p re s en t the  a l t e r n a t i v e s  and some o f  
th e  more l i k e l y  e f f e c t s  o f  each p o s s ib le  s o lu t io n .  F i n a l l y ,  
a lth o u g h  s t a t i s t i c s  can be ga the red  from o th e r  s ta te s  and 
compared w i t h  A la ska , t h i s  r e p o r t  cannot answer th e  fundamenta l 
q u e s t io n  o f  w hether the A laska Supreme Court i s  app roach ing  

or has reached  i t s  l i m i t  i n  terms o f  the  number o f  cases i t  
can h a n d le  w it h o u t  adop t ing  one or more o f  th e  a l t e r n a t i v e s  
d is cu s sed  h e r e .  There are no standards by w h ic h  to  measure 

overwork , and th e  answer u l t im a t e ly  must be th e  C ou r t 's  ju d g ­
ment as to  whether i t  can h a n d le  more cases w it h o u t  s a c r i f i c i n g  
q u a l i t y .

I .  STATISTICAL COMPARISON OF ALASKA WITH OTHER STATES

The memo w h ic h  i n i t i a t e d  t h is  study expressed some concern 
about the  r e l a t i o n s h ip  o f  th e  s iz e  and number o f  a p p e l la t e  

cou rts  to th e  p o p u la t io n  o f the  s ta te  and in f o rm a t io n  on t h is  

r e l a t i o n s h ip  p ro v id e s  an in t e r e s t i n g  backdrop to th e  o th e r  
s t a t i s t i c a l  comparisons w h ic h  f o l lo w .
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The Court A d m in is tra to r in  Lou is iana  re c e n t ly  surveyed 
52 ju r is d ic t io n s  (50 s ta te s  p lus Puerto R ico and the D is t r ic t  
o f Columbia) to  o b ta in  data on the number o f  a p p e lla te  judges 
in  r e la t io n  to  popu la tio n .-/  The co rre c ted—/data on A laska 
is  as fo llo w s :

T r ia l  judges per 100,000 po pu la tio n  ................  4.46
A ppe lla te  judges pe r 100,000 po pu la tio n  . . . 1.24 
A ppe lla te  judges pe r 100 t r i a l  judges . . . .27.77 

These ra t io s  are based on the fo llo w in g  f ig u re s :
T r ia l  co u rt judges (general ju r is d ic t io n  in

19 7 5 ) ........................................................................ 18
In te rm ed ia te  a p p e lla te  cou rt judges ................  0
Supreme cou?:t ju s t ic e s ............................................5
P opu la tio n  (estim ated 1975) ................................  403,000
Of the  46 ju r is d ic t io n s  fo r  which data is  a v a ila b le ,  A laska 

ranks te n th  from the h ighes t fo r  t r i a l  judges per 100,000 popu­
la t io n .—/ A laska is  in  a three-way t ie  fo r  second p lace fo r  
a p pe lla te  judges per 100,000 popu la tion .-/  A laska ranks s ix th ,

17 See Appendix I  fo r  cha rts  prepared by Lou is iana .
2/ The r a t io s  ca lc u la te d  by Lou is iana  were based on an in c o r re c t 

number o f  t r i a l  cou rt judges (37) and on an in c o r re c t popu­
la t io n  f ig u re  (330,000).

3/ The s ta te s  rank ing  h ighe r than A laska are I l l i n o i s  (5.4), 
Ind iana  (4.6), Kansas (5.7), M ichigan (5.6), M innesota 
(5.5), Nevada (4.7), Oklahoma (5.3), Puerto R ico (6.3) and 
the D is t r ic t  o f Columbia (5.9).

4/ A laska is  t ie d  w ith  Delaware and the D is t r ic t  o f Columbia. 
Only Wyoming ranks h ighe r (1.4).
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along w ith  Hawaii, fo r  a p p e lla te  judges per 100 t r i a l  ju d ge s .5/
These f ig u re s  in d ic a te  th a t Alaska a lready  ranks among 

those s ta te s  w ith  the  h ig he s t number o f a p p e lla te  judges in  
r e la t io n  to  the  p opu la tio n . I f  A laska should increase the 
number o f a p p e lla te  judges, e ith e r  by in c rea s in g  the s ize  o f 
the supreme co u rt o r by c re a tin g  a new in te rm ed ia te  a p pe lla te  
c o u r t, i t ,  o f  course, would rank even h ig he r. For example, 
i f  the s ize  o f  the supreme cou rt were increased to  seven ju s t ic e s ,  
the number o f a p p e lla te  judges per 100,000 popu la tio n  would be 
1.73, ra th e r  than the c u rre n t 1.24. A laska would then have more 
a p pe lla te  judges in  r e la t io n  to  i t s  popu la tio n  than any o f the 
o th e r 45 ju r is d ic t io n s  in c luded  in  the cha rt in  Appendix I .  I f  
the supreme c o u r t remained as i t  is  w ith  f iv e  ju s t ic e s  and a 
th ree- judge in te rm ed ia te  a p pe lla te  cou rt were crea ted , the r a t io  
would be even h ig h e r— 1.93 per 100,000 ra th e r than the cu rre n t
1.24.

I t  is  obvious th a t the unusua lly  small p opu la tio n  o f A laska 
skews these ra t io s  to  some e x te n t, bu t i t  is  e q ua lly  obvious th a t,  
by any standards, A laska a lready has a h igh  number o f a p pe lla te  
judges in  r e la t io n  to  the  popu la tio n .

37 The s ta te s  rank ing  h ighe r than A laska and Hawaii are 
Delaware (38.8), Maine (50), New Hampshire (38.4), 
North C a ro lin a  (29) and Wyoming (33.3).
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Such a h ig h  r a t io  may no t be in a p p ro p r ia te , however, i f  
the number o f a p pe lla te  judges is  no t h ig h  in  r e la t io n  to  the 
amount o f l i t i g a t i o n  in  the s ta te . For example, in  1976 in  
A laska, 364 new appeals were f i l e d  w ith  the supreme cou rt.
'This is  a r a t io  o f 90.32 appeals per 100,000 po pu la tio n . In  
Idaho, f o r  the same pe riod , 295 new appeals were f i le d ,  which 
is  a r a t io  o f o n ly  38.26 appeals per 100,000 popu la tion.^/
The r a t io  o f  appeals in  A laska to  the p o pu la tio n  is  more than 
tw ice  the r a t io  in  Idaho. While the r a t io  o f  a p pe lla te  judges 
in  A laska to  popu la tio n  is  about tw ice  the r a t io  in  Idaho , the 
d is p a r i ty  is  o f fs e t  by the h ighe r r a t io  o f appeals to  p o pu la tio n .

Some te n ta t iv e  conclusions may be drawn from  these f ig u r e s . 
F i r s t ,  a lthough the number o f a p pe lla te  judges in  A laska when 
compared to  o the r s ta te s  appears to  be ex trem e ly h igh  in  r e la t io n  
to  the p o pu la tio n , the number is  no t so h igh  when the amount o f 
l i t i g a t i o n  in  the s ta te  is  taken in to  co n s id e ra tio n . Secondly, 
the amount o f l i t i g a t i o n  in  A laska is  r e la t iv e ly  la rge  in  re ­
la t io n  to  the s ize  o f the popu la tio n .

W ithou t regard to  popu la tio n  f ig u r e s , the cha rts  in  Appendix 
I I  p resen t comparative data on the workloads o f the supreme co u rt

6/ Perhaps more in te re s t in g  is  the comparison o f appeals 
to t r i a l  c o u rt f i l i n g s . In  Idaho fo r  th is  p e rio d  
the re  were 262,419 t r i a l  co u rt f i l i n g s ,  and*one appeal 
fo r  every 889 t r i a l  cou rt cases. In  A laska, the re  were 
102,239 t r i a l  co u rt f i l i n g s ,  o r one appeal fo r  every 
280 t r i a l  cou rt cases. In  o the r words, th re e  dimes as 
many Cuses are appealed in  Alaska as in  Idaho.
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i n  A laska and i n  e ig h t  o th e r  s ta te s .  1 J  These p a r t i c u l a r  s ta te s  

were s e le c t e d  f o r  compar ison because , l i k e  A la sk a , th ey  have no 

in t e rm e d ia t e  a p p e a l la t e  c o u r t ,  and each o f  them has a f iv e -  
j u s t i c e  c o u r t  excep t f o r  M a ine , w h ich  has s i x  j u s t i c e s .  Based 
on the  data  i n  Append ix I I ,  the 1976 work load  o f  the  A laska 

Supreme C o u r t , i n  compar ison w i t h  o th e r  r e l a t i v e l y  s im i l a r  s t a t e s ,  
appears to  be about average .

D ur ing  1976, 364 appea ls  were f i l e d  w i t h  the A laska Supreme 

C ou r t , and 133 o p in io n s  were is s u e d . Of the  e ig h t  o th e r  supreme 

cou r ts  re v iew ed , o n ly  Nevada and New Hampshire re p o r te d  ha v in g  
is s u e d  s i g n i f i c a n t l y  more o p in io n s  than d id  A laska d u r in g  1976..§/ 
The Nevada c o u r t  is s u e d  252 o p in io n s  and had 607 appea ls  f i l e d  

d u r in g  1976. New Hampshire re p o r te d  h a v in g  is s u e d  205 o p in io n s  
from J u ly  1, 1974, th rough June 30, 1975.

Three o f  th e  e ig h t  cou rts  appear to have work loads much 

l i g h t e r  than A la sk a 's . H aw a i i r e p o r ted  253 appea ls  f i l e d  from 
J u ly  1, 1975 to  June 30, 1976, w i t h  o p in io n s  is s u e d  i n  84 cases . 
North  Dakota re p o r te d  f o r  c a le n d a r  year 1975 th a t  128 appea ls 
and o r i g i n a l  p ro ceed ing s  were f i l e d ,  and 93 o p in io n s  were is s u e d . 
The Wyoming co u r t  is s u e d  75 o p in io n s  d u r in g  1976, w i t h  138 appea ls  
h a v in g  been f i l e d .

27 H aw a i i ,  Id a h o , M a ine , New Hampshire , Nevada, North Dakota, 
Vermont, and Wyoming.

8/ The New Hampshire s t a t i s t i c s  cover f i s c a l  year 1975, the  
North Dakota s t a t i s t i c s  cover c a le nd a r  yea r 1975, and the 
H aw a ii s t a t i s t i c s  cover f i s c a l  year 1976. A l l  o th e rs  cover 
c a le nd a r  year 1976.



The th ree  s ta te s  having apparent caseloads and d is p o s it io n s  
neares t to  A laska 's  were Idaho, Maine and Vermont. During 1976, 
351 appeals were f i l e d  in  the Vermont Supreme Court, and o p in­
ions were issued in  141 cases. Idaho re po rte d  295 appeals 
f i l e d  du ring  1976, and 136 op in ions issued. The Maine Supreme 
Court issued 168 op in ions du ring  1976, bu t as the  fo llo w in g  
ch a rt in d ic a te s , the average number o f op in ions per ju s t ic e  
in  Maine was q u ite  comparable to  the A laska average:

TOTAL AVERAGE
STATE OPINIONS PER JUSTICE

Nevada 252 50.4
New Hampshire 205 41
Maine • 168 28
Vermont 141 28.2
Idaho 136 27.2
Alaska 133 26.6
North Dakota 93 18.6
Hawaii 84 16.8
Wyoming 75 15

I t  is  no teworthy, however, th a t fo r  the f i r s t  e ig h t months o f 
1977, the A laska Supreme Court pub lished 128 op in io n s . I f  the 
cou rt con tinues to  p u b lis h  op in ions a t th is  ra te  fo r  the remain­
der o f 1977, i t  cou ld reach a to t a l  fo r  the year o f over 190 
o p in io n s .



Of th e  s ta te s  in c lu d e d  i n  t h i s  r e v iew , s i x  o f  them have 

supreme cou r ts  w h ic h ,  l i k e  A la s k a 's , have bo th  a d m in is t r a t iv e  
and ru le-mak ing a u th o r it y .2 /  Of the  rem a in in g  two, Nevada 
has no a d m in is t r a t i v e  r e s p o n s i b i l i t i e s ,  b u t  does have ru le-  
making a u t h o r i t y .  The Vermont c o u r t ,  c o n v e r s e ly ,  has a dm in is ­
t r a t i v e  r e s p o n s i b i l i t i e s ,  b u t no ru le-mak ing a u t h o r i t y .  The 

data  i n  Append ix  I I  shows th a t  th e  Maine and New Hampshire 
c o u r t s ,  w i t h  b o th  a d m in is t r a t iv e  and ru le-mak ing a u t h o r i t y ,  

is s u e d  more o p in io n s  than d id  th e  Vermont c o u r t ,  w h ic h  la ck s  
ru le-mak ing a u t h o r i t y .  W h i le  we know i n t u i t i v e l y  t h a t  a c o u r t  
w h ic h  does no t e x e r c is e  e i t h e r  a d m in is t r a t iv e  or ru le-mak ing  

a u t h o r i t y  s h o u ld  be a b le  to h a n d le  a h ig h e r  number o f  cases 
than a co u r t t h a t  d o e s , t h is  data does no t  t e l l  us to  what 
degree the absence o f  such r e s p o n s i b i l i t i e s  in c re a s e s  a c o u r t ' s  
c a p a c it y  to h a nd le  c a s e s .

Fu rtherm ore , th e  com para t ive  data i s  i n s u f f i c i e n t  to  p ro ­
v id e  an answer to  th e  q u e s t io n  o f  whether the A laska Supreme 

Court i s  app roach ing  or has reached i t s  l i m i t  i n  terms o f the 
number o f  cases i t  can h a n d le ,  o r whether the A laska c o u r t  c o u ld  
be p roduc ing  as many o p in io n s  as does the Nevada c o u r t , fo r  
example . E x te n s iv e  re s e a rch  wou ld  be r e q u ir e d  to d e te rm ine  
whether the A laska Supreme Court i s  fa ced  w i t h  a g r e a te r  number 

o f  complex cases than are the  cou rts  th a t  is s u e  more o p in io n s .  
Even more d i f f i c u l t  to  de te rm ine  i s  the q u e s t io n  o f  whether the 
q u a l i t y  o f  the  o p in io n s  is s u e d  by these cou r ts  i s  up to the



present standard o f  the  A laska c o u rt, and whether our co u rt 
would be w i l l i n g  to  s a c r i f ic e  some q u a li ty  to  increase sub­
s ta n t ia l l y  i t s  ra te  o f  d is p o s it io n s .

I I .  POSSIBLE SOLUTION TO THE CASELOAD PROBLEM 
A lthough the work load o f the A laska Supreme Court has 

increased s u b s ta n t ia l ly  over the la s t  se ve ra l y e a rs , n e ith e r  
the s ize  o f the  c o u r t i t s e l f  no r the number o f law c le rk s  
has increased a t a ll.!® /  During 1976, a t o t a l  o f 364 appeals 
were f i l e d  w ith  the c o u r t, as compared to  249 in  1975. Th is 
rep resen ts an increase  in  appeal f i l i n g s  o f 467o in  one yea r. 
Because the increase  in  f i l i n g s  fo r  p e t i t io n s  fo r  rev iew  and 
o r ig in a l a p p lic a t io n s  was no t so h igh , the o v e ra ll percentage 
increase in  f i l i n g s  from  1975 to  1976 was 38%. F u rth e r, a 
recen t s t a t i s t i c a l  re p o r t by the C le rk  o f  the Supreme Court 
showed th a t the number o f pending cases in  the "aw a iting  
dec is ion" ca tegory as o f A p r i l  30, 1977, was n e a r ly  double the 
number in  th a t ca tegory on the same date in  1976.—  ̂ I t  is  
th e re fo re  understandab le th a t the s t a f f  and cou rt are fe e lin g  
burdened by the work load.

107 Memo dated May 20, 19/7, from Donna Spragg Pegues to  
Ch ie f J u s tic e  Boochever.

11/ The number in  th a t ca tegory on A p r i l  30, 1977 was 125,
and on A p r i l  30, 1976, the number was 64. See, Memorandum 
to  the Ju s tic e s  from Donna S. Pegues, 5/24/777
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The s o lu t io n s  w h ic h  come most r e a d i l y  to m ind and w h ic h  

have been used by o th e r  s ta te s  to cope w i t h  in c r e a s in g  a p p e l la t  
case loads are th e  f o l lo w in g :

1. In c r e a s e  the  s iz e  o f  th e  supreme c o u r t .
2. E s t a b l is h  p a n e ls  o f  th e  supreme c o u r t .
3. L im i t  appea ls  o f  r i g h t  to th e  supreme c o u r t .

4. E s t a b l is h  c e n t r a l  r e se a rch  and s c re e n in g  s t a f f .
5. E s t a b l i s h  in t e rm e d ia t e  c o u r t  o f app ea ls .

T h is  r e p o r t  w i l l  r e v iew  each o f these s o lu t io n s  g e n e r a l ly :

1. In c r e a s e  the  s iz e  o f  the  supreme c o u r t . I n  many ways 

cou r t expans ion  appears to be th e  s im p le s t  s o lu t io n  to th e  case 
lo a d  prob lem . In c r e a s in g  th e  number o f j u s t i c e s  on th e  c o u r t  
w ou ld  o b v io u s ly  d i v id e  the  work load among more p e o p le ,  so th a t  
the  o p in io n  w r i t i n g  burden on each person is  reduced--and t h is  
i s  one o f  the  im po r ta n t g oa ls  o f  any change i n  the  a p p e l la t e  
system. Court expans ion  i s  an a t t r a c t i v e  s o lu t io n  a ls o  i n  th a t  
i t  wou ld  n o t  n e c e s s i t a t e  any change i n  a p p e l la t e  p ro cedu res .

The use o f  e i t h e r  a s e v e n- ju s t ic e  or f i v e - ju s t i c e  c o u r t  
w ou ld  be com pa t ib le  w i t h  the  American Bar A s s o c ia t io n  Standards 
r e l a t i n g  to Court O rg a n iz a t io n ,  w h ich  s ta te  i n  p a r t :

A  s u p r e m e  c o u r t  s h o u l d  b e  c o n s t i t u t e d  o f  an  o d d
n u m b e r  o f  j u d g e s ,  s o  t h e  d e c i s i o n s  c a n  b e  r e a c h e d  b y
m a j o r i t y  v o t e .  T h e  n u m b e r  m o s t  c o m m o n  a n d  g e n e r a l l y  
s a t i s f a c t o r y  is s e v e n . T h i s  n u m b e r  f a c i l i t a t e s  the" 
w o r k i n g  r e l a t i o n s h i p s  r e q u i r e d  to e s t a b l i s h  c o n c u r r e n c e  
o f  o p i n i o n  o n  d i f f i c u l t  l e g a l  q u e s t i o n s , w h i l e  at t h e  
s a m e  t i m e  b e i n g  l a r g e  e n o u g h  to p r o v i d e  b r e a d t h  o f  v i e w ­

p o i n t  a n d  t h e  m a n p o w e r  to p r e p a r e  t h e  o p i n i o n j  t h a t

- 1 0 -



are the p r in c ip a l work p roduc t o f  a p p e lla te  cou rts . 
N eve rthe le ss , some a p p e lla te  cou rts  have operated 
e f fe c t iv e ly  w ith  f iv e  .judges . TT  [EMPHASIS ADDED] 12/
A change in  the s ize  o f th e  co u rt cou ld be achieved by 

an amendment to  A.S. 22.05.020, which e s tab lishe s  the compo­
s i t io n  o f  the  c o u r t . 13/ No c o n s t i tu t io n a l amendment would be 
necessary, s ince a r t i c le  IV , s e c tio n  2(a), o f the A laska 
C o n s t itu t io n , au tho rizes  the le g is la tu re  to  increase the number 
o f ju s t ic e s  upon the reques t o f the supreme c o u r t .Ih J

However, the e f f ic a c y  o f co u rt expansion as a s o lu t io n  to  
the caseload problem may be i l lu s o r y .  As s ta te d  in  the  American 
Bar A ssoc ia tio n  Standards on Court O rgan iza tion , "Adding a d d i­
t io n a l judges to  a h ighes t c o u rt may a c tu a l ly  slow down i t s  
ope ra tion  ra th e r  than speeding i t  up."2JL/ The a d d it io n a l ju s t ic e s

12/ American Bar A ssoc ia tio n  Standards R e la ting  to  Court 
O rgan iza tion , Standard 1 .13 , a t 34 [ h e re in a fte r c ite d  
as ABA Standards on Court O rgan iza tio n ] .

13/ A.S. 22.05.020 p rov ides : "Composition and genera l powers.
The supreme co u rt is  a co u rt o f reco rd  and con s is ts  o f 
th ree  ju s t ic e s  in c lu d in g  the  c h ie f ju s t ic e .  On December 
1, 1968, the t o t a l  number o f ju s t ic e s  s h a ll be increased 
to  f iv e .  The supreme cou rt is  vested w ith  a l l  power and 
a u th o r ity  necessary to  c a rry  in to  complete execu tion  a l l  
i t s  judgments, decrees and de te rm ina tions in  a l l  m atte rs 
w ith in  i t s  ju r is d ic t io n ,  accord ing tc  the c o n s t i tu t io n ,  
the laws o f the s ta te ,  and the common law. I t  may p re s c r ib e  
by ru le  the fees to  be charged by a l l  cou rts  fo r  ju d ic ia l  
ju s t ic e s ."

14/ A laska C o n s t itu t io n , a r t i c le  IV , sec rion  2(a) p rov ides :
"The supreme cou rt s h a ll be the h ig he s t cou rt o f the S ta te , 
w ith  f i n a l  a p pe lla te  ju r is d ic t io n .  I t  s h a ll c o n s is t o f  
th ree  ju s t ic e s ,  one o f whom is  c h ie f ju s t ic e .  The number 
o f ju s t ic e s  may be increased by law upon the request o f the 
supreme c o u r t."

15/ ABA Standards on Court O rgan iza tion  a t 35.
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would c e r ta in ly  make i t  p o ss ib le  fo r  th e  co u rt to  increase 
i t s  ou tpou t o f op in ions , b u t, a t the same tim e , each case 
m igh t take somewhat longe r to  decide because the re  would be 
a d d it io n a l p o in ts  o f v iew  to  be d e a lt w ith  and more ju s t ic e s  
among whom d ra f t  op in ions and memoranda would have to  c ir c u ­
la te .  A d d it io n a lly ,  each ju s t ic e  would s t i l l  have to  rev iew  
each d ra f t  op in ion . Assuming th a t seven ju s t ic e s  would p ro­
duce more op in ions in  a g iven year than would f iv e ,  the  work­
load on each ju s t ic e  w ith  respec t to  the op in io n  rev iew  
fu n c t io n  would a c tu a l ly  increase w ith  seven ju s t ic e s .  One 
commentator has described the s itu a t io n  as fo llo w s :

[W]hatever added work can be done by the e x tra  
judges is  d is s ip a te d  by the increased consu l­
ta t io n  tim e , by the d i f f i c u l t i e s  in he ren t in  
d ra f t in g  op in ions to  accommodate m u lt ip le  p o in ts  
o f v iew , and by the a d m in is tra t iv e  problems 
in vo lved  in  increased pe rsonne l.1°/
Inc reas ing  the s ize  o f the supreme cou rt has no t been a 

w ide ly-used method o f dea ling  w ith  a p pe lla te  caseload p ro­
blems. In  fa c t ,  the N a tio na l Center fo r  S ta te Courts re po rte d  
to  the Idaho committee th a t no s ta te  ju d ic ia r y  had expanded 
the s ize  o f i t s  supreme cou rt in  recen t yea rs .11/

167 H u fs te d le r, C o n s t itu t io n a l Rev is ion and A ppe lla te  Courr 
Decongestants, 44 Wash. L. Rev. 577, 594 (1969), quoced 
in  Donaldson, A C r is is  in  the Idaho Court System: An
"Appealing Remedy, 13 Idaho L. Rev. 1, 4 (1976).

17/ An In v e s t ig a t io n  in to  the Problems Created by the growing 
A ppe lla te  Caseloads in  Idaho , Report o f the Supreme Court 
A ppe lla te  Court Committee, August 1977, D ra ft Report o f 
June 29, 1977, a t 37. [Hereafte r c ite d  as D ra f t  Idaho 
A ppe lla te  Court R epo rt.]
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The p r o je c t e d  c o s t  o f  add in g  two j u s t i c e s  to  the supreme 
c o u r t ,  i n c lu d in g  s t a f f ,  space and equ ipment re q u irem en ts , 

wou ld  be a p p ro x im a te ly  $300,000 the  f i r s t  yea r and $285,000 

each subsequent y ea r .

2. E s t a b l i s h  p a n e ls  o f  th e  supreme c o u r t . Another p o s s ib le  

s o lu t io n  to  th e  c a se lo ad  prob lem  i s  to  d i v id e  the supreme cou r t  
in t o  p a n e ls  o f  t h r e e . The advantage o f s i t t i n g  i n  p ane ls  i s  

t h a t ,  w h i l e  th re e  judg es  a re  h e a r in g  arguments or d e l i b e r a t in g  
on o r w r i t i n g  o p in io n s  r e l a t i n g  to  c e r t a in  cases , th e  o th e r  two 

j u s t i c e s  wou ld  be f r e e  to  tend  to  o th e r  work o f  th e  c o u r t .  The 
use o f  p ane ls  wou ld  n e c e s s i t a t e  some change i n  the  i n t e r n a l  p ro ­
cedures o f  the supreme c o u r t ,  b u t  t h i s  s o lu t io n  does have the 
advantage o f  n o t  r e q u i r i n g  p ro c e d u ra l changes f o r  the a t to rn ey s  
o r l i t i g a n t s .

There i s  no c o n s t i t u t i o n a l ,  s t a tu to r y  or a d m in is t r a t iv e  
req u irem en t th a t  th e  supreme cou r t s i t  en b a n c ,11/ and A p p e l la t e  
R u le  16 does p r o v id e  t h a t  th re e  j u s t i c e s  s h a l l  c o n s t i t u t e  a 
quorum .12/

15"/ A .S . 22.05.010(b) does in c lu d e  the f o l lo w in g  p r o v is io n :
"For the purpose o f  c o n s id e r in g  appea ls  o f  sentences on 
[the  grounds th a t  th e  sen ten ce  i s  e x c e s s iv e  or too l e n i e n t ] ,  
the supreme co u r t  mav s i t  i n  d i v i s i o n s ." [Emphasis added.] 
I t  i s  a t le a s t  a rg u ab le  th a t  the  p r i n c i p l e  o f s ta tu to ry  
c o n s t r u c t io n  i n c l u s i o  u n iu s  e s t e x c lu s io  a l t e r i u s  wou ld 
a p p ly ,  and, i f  so , th e  use o f d i v i s i o n s  wou ld be v a l i d  o n ly  
f o r  the  s p e c i f i e d  sen ten ce  app ea ls .

19/ A p p e l la t e  R u le  16(a) p ro v id e s :  "A quorum s h a l l  c o n s is t
o f  a minimum o f  3 j u s t i c e s  or judges  d es ig na te d  to s i t  on 
the supreme c o u r t ."
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I t  t h e r e fo r e  appears th a t  th e  change to  p ane ls  c o u ld  be made

by i n t e r n a l  a d m in is t r a t iv e  a c t io n ,  w it h o u t  the  n e c e s s i t y  o f

c o n s t i t u t io n a l  amendment o r  l e g i s l a t i v e  a c t io n .

The commentators, however, a re u n i f o rm ly  opposed to  the
use o f  p a n e ls  by a s t a t e ' s  h ig h e s t  a p p e l la t e  c o u r t .  The

American Bar A s s o c ia t io n  Standards on Court O rg a n iz a t io n ,  f o r

example , contend th a t  th e  use o f  p an e ls  d i l u t e s  the  a p p e l la t e

f u n c t io n ,  " p a r t i c u l a r l y  t h a t  o f  d e v e lo p in g  the  la w ."— ^ The
American Bar A s s o c ia t io n  Standards R e la t in g  to  A p p e l la t e  Courts

s t a t e  a more emphat ic  p o s i t i o n  a g a in s t  the  use o f  p a n e ls .  The
Standard i t s e l f  reads as f o l l o w s :

3.01 I n t e r n a l  O rg a n iz a t io n  o f A p p e l la t e  C ou r ts .
(a) Supreme C ou r t . I n  h e a r in g  and d e te rm in in g  

the  m e r it s  o f  cases b e fo re  i t ,  the supreme court: 
shou ld  s i t  en banc . Excep t f o r  those who may be 
d i s q u a l i f i e d  f o r  cause o r u n a v o id a b ly  ab sen t , a l l  
members o f  th e  c o u r t  shou ld  p a r t i c i p a t e  i n  the 
d e c is io n  o f  each case . The co u r t  shou ld  n o t  s i t  
i n  p a n e ls  o r  d i v i s i o n s ,  w hether f ix e d  o r r o t a t i n g ,  
or d e le g a te  i t s  d e l i b e r a t i v e  and d e c is io n a l  
f u n c t io n s  to o f f i c e r s  such as comm issioners.£±/

The Commentary e x p la in s  th e  r a t io n a le  b e h in d  t h i s  p o s i t i o n .
The i n t e r n a l  o r g a n iz a t io n  o f  an a p p e l la t e  co u r t  

shou ld  be des ig ned  to p e rm it  the c o u r t  to f u l f i l l  
i t s  f u n c t io n s  i n  th e  c o u r t  system. The p r im a ry  
r e s p o n s i b i l i t y  o f  a supreme cou r t i s  th a t  o f  
d e v e lo p in g  and m a in t a in in g  the  c o n s is te n cy  o f  the

707 AttA Stanaaras on Court: O rg a n iz a t io n  a t 35.
21/ American Bar A s s o c ia t io n  Standards R e la t in g  to A p p e l la t e  

C ou r ts , S tandard 3.01, a t 7-8 [ h e r e in a f t e r  c i t e d  as 
ABA Standards on A p p e l la t e  Courts]
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law  to  be a p p l ie d  i n  s u b o rd in a te  cou r ts  i n  the  
s y s tem .. .  I n  d e l i b e r a t in g  upon and d e c id in g  the  
l e g a l  q u e s t io n s  th a t  come b e fo re  i t ,  the  supreme 
c o u r t ' s  e n t i r e  membership shou ld  p a r t i c i p a t e  so 
th a t  i t s  c o l l e c t i v e  p r o f e s s io n a l  and i n t e l l e c t u a l  
resources are b rough t to  bear i n  the deve lopment 
o f  th e  law . To th e  e x te n t  t h a t  such a cou r t 
s u b d iv id e s  i t s e l f  i n t o  pane ls  o r d i v i s i o n s , i t  
c rea te s  p o s s i b i l i t i e s  o f  c o n f l i c t  o r in c o n s is t e n c y  
i n  i t s  d e c is io n s ,  w h ic h  can be r e s o lv e d  o n ly  th rough 
en banc h e a r in g s .

I n  some s ta te s  h a v in g  no in t e rm e d ia t e  a p p e l la t e  
c o u r t ,  th e  supreme co u r t  s i t s  i n  d i v i s i o n s  i n  o rde r 
to  cope w i t h  a case load  w h ic h  wou ld be too la r g e  
to  ha nd le  i f  th e  c o u r t  were to s i t  en banc i n  
every  case . T h is  arrangement has o f t e n  been used 
as a means o f  t r a n s i t i o n  to th e  e s ta b l is hm en t  o f  an 
in t e rm e d ia t e  a p p e l la t e  c o u r t .  The r e s u l t  o f  such 
an arrangement i s  t h a t  th e  c o u r t  fu n c t io n s  s im u lt a n e o u ly  
as a co u r t  o f  in t e rm e d ia t e  r e v iew  when i t  s i t s  i n  
d i v i s io n s  and as a c o u r t  o f  subsequent r e v iew  when 
i t  s i t s  en banc . I f  th e  c o u r t ' s  docket i n  such a 
system i s  c a r e f u l l y  a dm in is te re d , so t h a t  im po r tan t 
o r d i f f i c u l t  cases are i d e n t i f i e d  b e fo re  b e in g  
heard and a ss ig ned  d i r e c t l y  f o r  en banc h e a r in g ,  a 
s in g le  supreme co u r t  can h a nd le  the system's a p p e l la t e  
r e s p o n s i b i l i t i e s  i n  an e f f e c t i v e  way. E xpe r ie n ce  
in d i c a t e s ,  however, th a t  such an arrangement may p e r s is t  
lo ng  a f t e r  the p o in t  has been reached when an i n t e r ­
m ed ia te  a p p e l la t e  co u r t  shou ld  have been e s t a b l is h e d .

Moreover, i n t e r n a l  in c o n s is t e n c y  i n  the c o u r t 's  
d e c is io n a l  p roduc t may be ig n o re d  or t o le r a t e d  
to an e x c e s s iv e  degree i n  the hope o f a v o id in g  

. the cos t o f  e s t a b l i s h in g  an in t e rm e d ia t e  cou r t .r± /
The b lu e- r ib b o n  comm ittee w h ic h  r e c e n t ly  s tu d ie d  a p p e l la t e

c a se lo ad  problems i n  Idaho cons id e red  the p o s s i b i l i t y  o f  u s in g
p a n e ls  o f th e  supreme c o u r t ,  bu t the  comm ittee f i n a l l y  r e je c t e d
t h a t  a l t e r n a t i v e :

[T]here seemed to be more arguments a g a in s t  the 
use o f p an e ls  than arguments i n  fa vo r :  bo th  o f
the " o u ts id e  experts"  who t e s t i f i e d  b e fo re  the 
comm ittee , C h ie f  Judge Schwab and C h ie f  J u s t ic e

TT i Id. at 8-9.



Cameron, urged t h a t  any Supreme Court has a law- 
s t a t in g  f u n c t io n ,  and t h a t  t h i s  f u n c t io n  i s  
weakened by th e  o p e ra t io n  o f  p a n e ls  w i t h i n  a 
supreme c o u r t .  O ther comm ittee members f e l t  th a t  
d e c is io n s  by p a n e ls  shou ld  be f i n a l  o n ly  i f  they 
are  unan imous—meaning th a t  a p a n e l w h ic h  deve loped  
d isag reem ent wou ld  then  have to  r e t u r n  an appea l 
to  th e  e n t i r e  a p p e l l a t e  body o r to  ano the r p a n e l ,  
ca us in g  f u r t h e r  d e la y .  O ther comm ittee members 
f e l t  t h a t  p a n e ls  p la c e d  too much emphasis on th e  
lu c k  o f  the  draw, and th a t  p an e ls  are n o t  appro ­
p r i a t e  f o r  d e c is io n s  o f  a c o u r t  o f  l a s t  r e s o r t ,  
a lth o u g h  they  wou ld  be u s e f u l  f o r  an in t e rm e d ia t e  
a p p e l la t e  c o u r t .  Comm ittee members seemed to  take 
the  v iew  th a t  th e  f u n c t io n  o f a c o u r t  o f  l a s t  
r e s o r t  i s  to  take a broad and b a la n ce d  v iew  o f the 
law  and the  needs o f  s o c ie t y ,  and th a t  d i v i d i n g  
any c o u r t  o f  l a s t  r e s o r t  i n t o  sm a l le r  u n i t s  o f 
d e c is io n  wou ld  in t e r f e r e  w i t h  t h i s  b a s ic  r o l e .
The comm ittee f i n a l l y  de te rm ined  th a t  th e  use o f  
p a n e ls ,  e i t h e r  i n  c o n n e c t io n  w i t h  in c r e a s in g  the 
s iz e  o f  th e  Supreme Court o r  w i t h i n  th e  p resen t 
s t r u c t u r e ,  i s  n o t  d e s ir a b le .

I n  Nevada the l e g i s l a t u r e  i n  1976 gave f i n a l  a pp ro va l to 
a c o n s t i t u t io n a l  amendment w h ic h  wou ld p e rm it  the supreme co u r t  
to  s i t  i n  p ane ls  i f  t h e r e  are more than f i v e  j u s t i c e s  on the  c o u r t .  
There are c u r r e n t ly  o n ly  f i v e  j u s t i c e s  on the Nevada c o u r t ,  and 
t h i s  amendment has had no e f f e c t  i n  p r a c t i c e ,  s in c e  no im p le ­
m ent ing  l e g i s l a t i o n  has been s o u g h t .— /

W ith  the  a s s is ta n c e  o f  the C le rk  o f  the Supreme C o u r t , we 
have attempted to  d e te rm ine  how p an e ls  m igh t a c t u a l l y  ope ra te  
and to q u a n t i f y  to some e x te n t  the  r e d u c t io n  i n  work load th a t

23/ D ra f t  Ioaho App e l l a t e  Court R eport , suora , no te  17, a t31-32 . '
24/ D av id  Frank , L eg a l A s s is t a n t  to the  Nevada Supreme C ou r t , 

te le p h o n e  c o n v e rs a t io n  on June 16, 1977.



a  p a n e l  s y s t e m  c o u l d  b e  e x p e c t e d  to p r o d u c e .

B y  u s e  o f  a  s t a n d a r d  m a t h e m a t i c a l  f o r m u l a ,  i t  w a s  d e t e r­

m i n e d  t h a t  in  o r d e r  to  h a v e  t h e  f i v e  j u s t i c e s  s i t  i n  a l l  

p o s s i b l e  c o m b i n a t i o n s  o f  t h r e e  j u s t i c e s  e a c h ,  a t o t a l  o f  t e n  

p a n e l s  w o u l d  b e  r e q u i r e d .  T h e  c o m p o s i t i o n  o f  e a c h  p a n e l  w o u l d  

u e  as f o l l o w s :

Panel 1: Boochever/Rabinowitz/Connor
Panel 2: Rabinowitz/Connor/Burke
Panel 3: Connor/Burke/Matthews
Panel 4: Burke/Hatthews/Boochever
Panel 5: Matthews/Boochever/Rabinowitz
Panel 6: Boochever/Connor/Burke
Panel 7: Connor/Matthews/Boochever
Panel 8: Hat thews/Rab inow i t z /Burke
Panel 9: Burke/Rabinowitz/Boochever
Panel 10: Hat thews/Connor/Rab in o w itz

I t  must be remembered th a t even i f  panels are u t i l
e a c h  j u s t i c e  w i l l  s t i l l  h a v e  t h e  r e s p o n s i b i l i t y  f o r  d r a f t i n g  

t h e  s a m e  n u m b e r  o f  o p i n i o n s  e a c h  y e a r  as h e  w o u l d  if  p a n e l s  

w e r e  n o t  u s e d .  T h e  t w o  a r e a s  i n  w h i c h  t h e  u s e  o f  p a n e l s  w o u l d  

r e d u c e  t h e  w o r k l o a d  o f  i n d i v i d u a l  j u s t i c e s  a r e  i n  t h e  p r e p a r a ­

ti o n  f o r  o r a l  a r g u m e n t  a n d  i n  t h e  r e v i e w  o f  d r a f t  o p i n i o n s  f r o m  

o t h e r  j u s t i c e s .  S i n c e  e a c h  j u s t i c e  w i l l  n o t  b e  p a r t i c i p a t i n g  

i n  f o u r  o f  t h e  t e n  p a n e l s ,  t h e  t i m e  h e  s p e n d s  p r e s e n t l y  o n  p r e ­

p a r a t i o n  f o r  o r a l  a r g u m e n t  a n d  o n  r e v i e w i n g  d r a f t s  w o u l d  b e



reduced by a maximum o f 40 pe rcen t. Assuming fo r  purposes 
o f  i l l u s t r a t i o n  th a t a ju s t ic e  devotes 40 pe rcen t o f h is  
t o t a l  time to  these two tasks , then the panel system would 
th e o re t ic a l ly  reduce h is  o v e ra l l workload by 16 p e rc e n t. 5̂/

In  p ra c t ic e ,  however, the 40 pe rcen t re du c tio n  f ig u re  is  
u n r e a l is t ic a l ly  h igh  when app lie d  to  t o t a l  workload because a 
c e r ta in  percentage o f the  t o t a l  appeals w i l l  be heard by the 
Court en banc. For example, i f  the  Court had an annual case­
load o f 200 appea ls, and 50 o f the 200 were heard en banc, 
then the workload re d u c tio n  in  the p re p a ra tio n  and rev iew  
fu n c tio n s  would be d im in ished from  the maximum 40 pe rcen t to  
30 p e rc e n t.26/ Again assuming th a t a ju s t ic e  devotes 40 pe rcen t 
o f  h is  t o t a l  tim e to  these two ta sks , the o v e ra ll savings in  
work load fo r  th a t ju s t ic e  would be 12 pe rcen t, o r 4.8 hours 
per 40 hour week. And as the r a t io  o f en benc cases to  panel 
cases increases, the workload reduc tio n s  are fu r th e r  d im in ished .

Even i f  the p h ilo s o p h ic a l o b je c tio n s  were se t as ide , the 
use o f panels is  g e n e ra lly  agreed to  be a temporary s o lu t io n  
to  the workload problem a t bes t. The fo llo w in g  ch a rt i l l u s ­
tra te s  th a t i f  the caseload con tinues to in c rease , then the a c tu a l

157 Th is f ig u re  is  a r r iv e d  a t by m u lt ip ly in g  the 40% 
re du c tio n  by the pe rcen t o f t o t a l  time spent on 
p re p a ra tio n  fo r  argument and rev iew  o f op in ions .

26/ I f  on ly  150 o f the t o t a l  200 cases are heard by p a ne ls , 
then each ju s t ic e  would no t be re qu ire d  to  p a r t i c i­
pate in  40% o f the 150 panel cases, o r 60 cases. These 
60 cases rep resen t 30% o f the t o t a l  200.



work load o f each ju s t ic e  under a panel system w i l l  approach 
and f i n a l l y  increase  beyond th e  p resen t a c tu a l workload w ith  
in  a r e la t iv e ly  sh o rt p e rio d  o f  tim e.

Year One
I t  is  assumed th a t 200 cases w i l l  be f i l e d ,  ready fo r  

argument, and decided du ring  the yea r. I t  is  a lso assumed
th a t 25% o f the  t o t a l ,  o r 50 cases, w i l l  be heard en banc.2JJ

Each ju s t ic e  must w r i te  op in ions in  40 cases
Each ju s t ic e  must f u l l y  p a r t ic ip a te  in  140 cases*

*50 cases en banc p lus  90 cases in  panels.
Year Two

I t  is  assumed th a t the caseload increases by 25%, fo r
a t o t a l  o f 250 cases. 25% o f the t o t a l ,  o r 63 cases, w i l l  be
heard en banc.

Each ju s t ic e  must w r ite  op in ions in  50 cases
Each ju s t ic e  must f u l l y  p a r t ic ip a te  in  175 cases*

*63 cases en banc p lus 112 cases in  panels.
Y e a r  T h r e e

I t  is  assumed th a t the caseload w i l l  again increase by
25%, fo r  a t o t a l  o f 325 cases. 25% o f the t o t a l ,  o r 81 cases,
w i l l  be heard en banc.

Each ju s t ic e  must w r ite  op in ions in  65 cases
Each ju s t ic e  must f u l l y  p a r t ic ip a te  in  227 cases*

*81 cases en banc p lus 146 cases in  panels.

27/ The estim a te  o f 25% en banc cases was somewhat a r b i t r a r y ,  
s ince a more accura te f ig u re  cou ld no t be determ ined. I t  
does, however, take in to  account the 1976 experience o f 
d is se n tin g  op in ions f i l e d  in  17% o f the op in ions , w ith  
the a d d it io n a l 8% in tended to  r e f le c t  those cases in v o lv in g  
im po rtan t questions o f law re q u ir in g  f u l l  cou rt p a r t ic ip a t io n .  
I t  may be th a t the es tim a te  is  too low to adequate ly take 
in to  account the number o f these cases.
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Thus a f t e r  two y e a r s , th e  a c t u a l  number o f  cases t h a t  each 

j u s t i c e  must f u l l y  p a r t i c i p a t e  i n  w i l l  exceed the  number o f 

t o t a l  cases from the  h y p o t h e t i c a l  "Year One."
T h is  c h a r t  a ls o  i l l u s t r a t e s  the  prob lems a t t e n d in g  th e  

a d o p t io n  o f  a s o lu t io n  th a t  i s  geared toward pe rcen tage  re d u c ­

t io n s  i n  work load as i s  th e  p a n e l system. At some p o in t  a lo ng  

the  graph o f  case load  r i s e ,  a c o u r t  w i l l  rea ch  i t s  s a t u r a t io n  
p o in t .  A j u s t i c e  has t im e  to w r i t e  o n ly  a c e r t a in  number o f  
o p in io n s  each year and can p a r t i c i p a t e  f u l l y  i n  o n ly  a c e r t a in  

number o f  cases each year w it h o u t  s e r io u s ly  s a c r i f i c i n g  th e  
q u a l i t y  o f  th e  c o u r t ' s  work p ro d u c t . When the  s a t u r a t io n  p o in t  
i s  reached , i t  h a rd ly  m a tte rs  i n  p r a c t i c a l  terms th a t  n ex t 
y ea r 's  work load w i l l  be reduced by 15 o r 20 p e rcen t  b y  th e  use 
o f  p a n e ls  i f  th e  a c t u a l  work load w i l l  exceed the c a p a c it y  o f  the  

j u s t i c e s .  The co u r t  w i l l  c o n t in u e  to f a l l  b e h in d , whether 

p an e ls  are u t i l i z e d  o r n o t .  At the  t r i a l  c o u r t  l e v e l ,  when a 
co u r t  reaches t h i s  s a t u r a t io n  p o in t ,  the  s o lu t io n  i s  to  add 
ano the r ju d g e  so th a t  j u d i c i a l  c a p a c it y  i s  in c r e a s e d . I t  has 
been suggested th a t  th e  p a n e l system w i l l  p r o v id e  r e a l  r e l i e f  
o n ly  i f  pro tempore appo in tm ents o f  s u p e r io r  c o u r t  judges  are 
in c lu d e d  on the p a n e ls .  The i n c l u s i o n  o f  pro tern j u s t i c e s  on 
p an e ls  c o u ld  be a ccom p lished  i n  at le a s t  two d i f f e r e n t  ways.

I f  an ex rra  j u d i c i a l  p o s i t io n  were assumed to e x is t  on 

the Supreme Court (to be f i l l e d  each t im e  w i t h  a d i f f e r e n t  pro 
tern j u s t i c e ) , then the j u d i c i a l  c a p a c it y  fo r  use on p an e ls  wou ld
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