
EG. F I N A N C E  - B I L L S  1 9 7 7  - 1 9 7 8 ' : 9 2 3
B  1 5 9  c o n t / . () o <5

    '   '  '  / ■   •   ■' /



COMMENTS AND S U G G ES T IO N S  OP TH E  
A LA S K A  IN D U S T R IA L  S U B D IV IS IO N  LE A S E H O LD E R S  

ON S B  1 59  _____________

B y  v i r t u e  o f  t h e  f a c t  t h a t  t h e  l e a s e h o l d e r s  o f  s t a t e  

l a n d s  w i t h i n  t h e  A n c h o r a g e  a r e a  d e s ig n a t e d  a s  t h e  A l a s k a  I n d u s ­

t r i a l  S u b d i v i s i o n  h a v e  a  g r e a t  d e a l ,  i f  n o t  e v e r y t h i n g ,  t o  l o s e  

i f  r e m e d ia l  l e g i s l a t i o n  i s  n o t  f o r t h  c o m in g  w h ic h  w o u ld  ( i n  som e 

m a n n e r )  a l l e v i a t e  t h e  u n t e n a b le  s i t u a t i o n  t h e y  p r e s e n t l y  f a c e ,  i t  

w o u ld  se e m  o n l y  b e f i t t i n g  t h a t  t h e y  o f f e r  t h e i r  co m m e n ts  o n  S B  

1 5 9  w h ic h  w a s  i n t r o d u c e d  i n  t h e  L e g i s l a t u r e  o n  F e b r u a r y  1 5 ,  1 9 7 7 .

P r i o r  t o  u n d e r t a k in g  a  s e c t i o n - b y - s e c t i o n  a n a l y s i s  o r  

c r i t i q u e  o f  S B  1 5 9 ,  t h e  s t a t e  l e a s e h o l d e r s  t h i n k  i t  m ay b e  

b e n e f i c i a l  t o  s u b m it  a  b r i e f  o u t l i n e  o f  t h e  p e r t i n e n t  f a c t s  w h ic h  

s u r r o u n d  t h i s  c o n t r o v e r s y .  S p e c i f i c a l l y ,  t h e  p u r p o s e  o f  t h i s  

b a c k g r o u n d  m a t e r i a l  i s  t w o f o l d :  f i r s t ,  t o  f a m i l i a r i z e  t h e  r e a d e r

w i t h  t h e  d r a m a t i c  c h a n g e s  w h ic h  h a v e  o c c u r r e d  r e c e n t l y  i n  s t a t e  

la n d  l e a s i n g  p o l i c y  a n d  t o  e m p h a s iz e  how t h o s e  h a r s h  c h a n g e s  now 

t h r e a t e n  t h e  e c o n o m ic  s u r v i v a l  o f  t h e  s t a t e  l e a s e h o l d e r s  i n  

A l a s k a ;  s e c o n d ,  s u c h  f a c t s  e s t a b l i s h  a n d  s u p p o r t  t h e  l e a s e h o l d e r s '  

c o n t e n t i o n s  b r o u g h t  o u t  l a t e r  i n  t h e  d i s c u s s i o n  o f  S B  1 5 9 .

1 .  I n  1 9 5 8  t h e  t e r r i t o r i a l  g o v e rn m e n t  o f  A l a s k a  m ade 

t h e  p o l i c y  d e t e r m i n a t i o n  t h a t  a n  a r e a  o f  g o v e rn m e n t- o w n e d  la n d  

l o c a t e d  e a s t  o f  a n d  n e a r l y  i n a c c e s i b l e  to  A n c h o r a g e  b e  l e a s e d  f o r  

c o m m e r c ia l  a n d  i n d u s t r i a l  p u r p o s e s .  T h i s  a r e a  o f  A n c h o r a g e  w tis  

t h e n  l e a s e d  to  t h e  h i g h e s t  b id d e r  a t  p u b l i c  a u c t i o n  f o r  a  t e r m  o f  

55 y e a r s .  T h e  a r e a  i n  q u e s t io n  w a s  d e s ig n a t e d  t h e  A l a s k a  I n d u s ­

t r i a l  S u b d i v i s i o n ,  a n d  d u r in g  s u b s e q u e n t  y e a r s  o t h e r  l a n d s  i n  i t  

w o re  l e a s e d  u n d e r  t e r m s  c o m p r a b le  to  t h o s e  w r i t t e n  i n t o  th e  

i n i t i a l  l e a s e s .  O ne o f  t h e  b a s i c  p r o v i s i o n s  o f  t h e s e  l e a s e s ,  a n d  

t h e  o n e  b r i n g i n g  t h i s  c o n t r o v e r s y  i n t o  e x i s t e n c e ,  w a s  c o d i f i e d



i n t o  s t a t e  la w  i n  1 9 5 9  ( § 7 ,  a r t .  V ,  C h .  1 6 9 ,  S L A  1 9 5 9 ) .  T h i s

s t a t u t e  (A S  3 8 .0 5 .1 0 5 )  r e a d s  i n  p a r t :

E a c h  l e a s e  s h a l l  s t i p u l a t e  t h a t  t h e  a n n u a l  
r e n t a l  p a y m e n t  i s  s u b j e c t  t o  a d ju s t m e n t  a t  
f i v e - y e a r  i n t e r v a l s  a n d  c h a r g e s  o r  a d j u s t ­
m e n ts  s h a l l  b e  b a s e d  p r i m a r i l y  o n  a  r e a p ­
p r a i s e d  r e n t a l  v a l u e  . . .

2 .  U pon s t a t e h o o d ,  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,

D i v i s i o n  o f  L a n d s  f o r  t h e  S t a t e  o f  A l a s k a ,  o f f i c i a l l y  r e a f f i r m e d

t h e  p r i o r  l a n d  l e a s e  p o l i c y  m e n t io n e d  i n  n u m b e r 1 a b o v e ,  i n

a d o p t in g  i t s  a d m i n i s t r a t i v e  r e g u l a t i o n s  on  J u l y  1 ,  1 9 6 0 .  T h e

r e g u l a t i o n  w h ic h  s e t  f o r t  i t h e  i n t e n t  b e h in d  a d o p t in g  t h e  " S u r f a c e

L e a s i n g  R e g u l a t i o n s "  r e a d  i n  p a r t :

. . .  T h e  i n t e n t  o f  t n i s  c h a p t e r  i s  t o  
i n s u r e  t h e  e q u i t a b l e  l e a s i n g  o r- A la s k a  la n d  
i n  a  m a n n e r  t h a t  w i l l  e n c o u r a g e  d e v e lo p m e n t  
f o r  i t s  h i g h e s t  a n d  b e s t  u s e . ( E m p h a s is  
a d d e d ) (1 1  AAC 5 8 .9 0 0 )

T h i s  r e g u l a t i o n  a n d  i t s  i n t e n t  s t i l l  r e m a in  on  t h e  b o o k s ,  a n d  t h e

s t a t e  h a s  n e v e r  c h a n g e d  o r  a t t e m p t e d  t o  c h a n g e  t h e  h i g h e s t  a n d

b e s t  u s e  c l a s s i f i c a t i o n  o f  t h e  A l a s k a  I n d u s t r i a l  S u b d i v i s i o n  f ro m

i t s  o r i g i n a l  d e s i g n a t io n  a s  c o m m e r c ia l  i n d u s t r i a l  l a n d s .

3 .  D u r in g  t h e  p e r io d  o f  1 9 5 8  t h r o u g h  t h e  s p r i n g  o f  

1 9 7 6  t h e  l e a s e h o l d e r s  i n  t h e  A l a s k a  I n d u s t r i a l  S u b d i v i s i o n  d c / e l ­

o p e d  t h e i r  l a n d s  a n d  e s t a b l i s h e d  b u s i n e s s  e n t e r p r i s e s  a t  a  c o n s i d ­

e r a b l e  e x p e n s e  i n  b o th  m o ney ( s u b s t a n t i a l  p o r t i o n s  b e in g  b o r r o w e d )  

a n d  t im e .  T h o  s t a t e  D i v i s i o n  o f  L a n d s  d u r in g  t h i s  sam e p e r io d  

h a d  f o l l o w e d  r a t h e r  c o n s i s t e n t  n n d  t o l e r a b l e  a n n u a l  r e n t a l  r e a d ­

ju s t m e n t  p r a c t i c e s  u n d e r  t h e  a u t h o r i t y  o f  AS 3 8 . 0 5 .1 0 5 .  A n n u a l  

r e n t a l s  w e r e  a d j u s t e d  u p w a rd  f ro m  4 0 'i t o  1 0 0 'i d u r in g  t h i s  p e r io d  

w i t h o u t  u n d u e  p r o t e s t  f ro m  th o  l e a s e h o l d e r s .

<1. I n  t h e  s p r i n g  o f  1 9 7 6  n u m e ro u s  l e a s e h o l d e r s  h o ld ­

in g  s t a t e  l e a s e s  i n  t h e  A la s k a  I n d u s t r i a l  S u b d i v i s i o n  w e r e  g i v e n  

n o t i c e  t h a t  t h e i r  l e a s e s  w e r e  t o  b e  r e a p p r a i s e d  a n d  f i v e - y e a r  i 

a n n u a l  r e n t a l  r e a d ju s t m e n t s  m a d e . S u c h  n o t i c e  c a u s e d  no  p a r t i c -  

u l a r  c o n c e r n  am ong t h e  l e a s e h o l d e r s  b e c a u s e  o f  p a s t  s t a t e  p o l i c y .
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5 .  I n  M ay a n d  J u n e  o f  1 9 7 6  t h e  s t a t e  D i v i s i o n  o f  

L a n d s  a d v i s e d  t h e  l e a s e h o l d e r s  w h o se  l e a s e  r e n t a l s  h a d  com e up

f o r  r e a d ju s t m e n t  t h a t  t h e i r  new  a n n u a l  r e n t a l  p a y m e n t s  h a d  i n c r e a s e d  

a n y w h e r e  f ro m  r 0 0 l  t o  8 0 0 % , a n d  i n  som e c a s e s  e v e n  m o r e . T o  s a y  

t h e  l e a s t ,  t h i s  cam e a s  a n  o v e r w h e lm in g  s h o c k  t o  t h e  l e a s e h o l d e r s  

a n d  t h e y  im m e d ia t e l y  r e g i s t e r e d  p r o t e s t s  w i t h  t h e  D i v i s i o n  o f  

L a n d s .  T h e s e  sa m e  p r o t e s t s  f o r  an  in d e p e n d e n t  a p p r a i s a l  o r  som e 

fo r m  o f  c o m p r o m is e , h o w e v e r ,  f e l l  u p o n  d e a f  e a r s  w i t h  t h e  D i v i s i o n  

o f  L a n d s ,  a n d  t h e  l e a s e h o l d e r s  i n  t h e  A l a s k a  I n d u s t r i a l  S u b d i v i s i o n  

w e r e  t h e r e b y  f a c e d  w i t h  e x c e e d in g l y  h a r s h  p o s s i b i l i t i e s  o f  ( a )  

a b a n d o n in g  a l l  t h e  w o r k ,  t im e  a n d  m o ney t h e y  h a d  d e v o t e d  t o  t h e  

e c o n o m ic  e n d e a v o r s  a n d  h a v e  t h e i r  l e a s e s  f o r f e i t e d  t o  t h e  s t a t e ;

(b )  t r y i n g  t o  s a l v a g e  w h a t  t h e y  c o u ld  f ro m  t h e i r  o n g o in g  b u s i n e s s e s  

a n d  a t t e m p t ,  a t  g r e a t  p e r s o n a l  a n d  m o n e t a r y  s a c r i f i c e ,  t o  r e ­

e s t a b l i s h  t h e i r  b u s i n e s s  i n t e r e s t s  on  f e e  s im p le  l a n d  i n  o t h e r  

p a r t s  o f  A n c h o r a g e ;  o r  ( c )  t r y  a n d  h a v e  t h e  im p o s s i b l e  s i t u a t i o n  

r e m e d ie d  i n  a  f a i r  a n d  e q u i t a b l e  m a n n e r  t h r o u g h  t h e  p r o p e r  j u d i c i a l  

a n d  l e g i s l a t i v e  c h a n n e l s .  T h e  l e a s e h o l d e r s  i n  t h i s  c a s e  c h o s e  

t h e  l a t t e r  o p t io n  a s  t h e  o n l y  o n e  r e a l i s t i c a l l y  o p e n  t o  th e m .

6 . T h e  l e a s e h o l d e r s  o f  t h e  A l a s k a  I n d u s t r i a l  S u b d i ­

v i s i o n  d e m an d e d  a n d  w e r e  a f f o r d e d  an  a d m i n i s t r a t i v e  h e a r in g  ( h e ld  

t h e  1 4 t h ,  1 5 t h ,  2 0 t h  a n d  2 1 s t  o f  D e c e m b e r 1 9 7 6 )  b e f o r e  a h e a r in g  

p a n e l  c o n s i s t i n g  o f  G e o rg e  H o l l e t t  f ro m  t h e  s t a t e  D i v i s i o n  o f  

L a n d s ;  K e n n e t h  Z a m z o u , an  a p p r a i s e r  v / i t h  t h e  s t a t e  D i v i s i o n  o f  

P e t r o le u m  R e v e n u e ; a n d  T im o t h y  G . M id d le t o n ,  an  a t t o r n e y  i n  

p r i v a t e  p r a c t i c e  i n  A n c h o r a g e .  D u r in g  t h e  f o u r  d a y s  o f  a d m in i s ­

t r a t i v e  h e a r i n g s  t re m e n d o u s  a m o u n ts  o f  t e s t im o n y  a n d  o t h e r  e v id e n c e  

w o re  e l i c i t e d  f ro m  b o t h  th e  s t a t e  a n d  t h e  l e a s e h o l d e r s .  T h e  

H e a r in g  P a n e l ’s  P r o p o s e d  D e c i s i o n  a n d  R e c o m m e n d a t io n s  i n  t h i s  

m a t t e r  a r e  a t t a c h e d  h e r e t o  a n d  m a rk e d  a s  A t t a c h m e n t  " A " .  W h i le  

t h e r e  i s  n o  n e e d  h e r e  to  s u m m a r iz e  t h i s  d e c i s i o n  o r  t h e  re e o m m e n -
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d a t i o n ,  s p e c i a l  a t t e n t i o n  i s  d i r e c t e d  t o  t h e  S u m m ary  a n d  F i n d i n g s  

o f  F a c t s ’ ( p .  1 5 )  , C o n c lu s io n s  o f  L a w  ( p .  1 7 ) ,  a n d  R e c o m m e n d a t io n s  

( p .  1 8 ) fo u n d  t h e r e i n .

7 .  B y  v i r t u e  o f  t h e  f a c t  t h a t  t h e  H e a r in g  P a n e l ' s  

d e c i s i o n  s u b m i t t e d  J a n u a r y  2 0 ,  1 9 7 7  s o  s t r o n g l y  s u p p o r t e d  t h e  

l e a s e h o l d e r s '  p o s i t i o n ,  a n d  b e c a u s e  o f  t h e i r  ow n p e r s o n a l  f e e l ­

i n g s  o f  i n d i g n a t i o n ,  t h e  l e a s e h o l d e r s  h a v e  now  d e c id e d  t o  b r i n g  

t h e i r  c a s e  b e f o r e  t h e  m e m b e rs  o f  t h e  F i r s t  S e s s io n  o f  t h e  T e n t h  

A l a s k a  L e g i s l a t u r e .

C R IT IQ U E  OF S B  159

W h i le  t h e  l e a s e h o l d e r s  o f  s t a t e  l a n d  i n  t h e  A l a s k a  

I n d u s t r i a l  S u b d i v i s i o n  b e l i e v e  t h e  b a s i c  f o r m a t  o f  S B  1 5 9  o f f e r s  

a  g o o d  s o l i d  f o u n d a t io n  u p o n  w h ic h  e q u i t a b l e  r e l i e f  c o u ld  b e  

s t r u c t u r e d ,  i t  c o n t a i n s ,  i n  i t s  p r e s e n t  f o r m , a  n u m b e r o f  s e r i o u s  

d e f i c i e n c i e s  w h ic h  m u s t  b e  c h a n g e d  o r  a l t e r e d  i f  t h e  i m p o s s ib l e  

s i t u a t i o n  b e in g  f a c e d  b y  s t a t e  l e a s e h o l d e r s  i s  t o  b e  r e s o l v e d  

w i t h  a n y  d e g r e e  o f  c e r t a i n t y .

T h e  s p e c i f i c  p o i n t s  o f  c o n t e n t i o n  a n d  t h e  r e s o l u t i o n  o f  

th e m  c a n  b e  b a s i c a l l y  s e t  f o r t h  a s  f o l l o w s :

1 . * S e c t i o n  1 o f  S B  1 59  p r o v i d e s  i n  AS 3 8 .0 5 .0 8 5  ( a )  (1 )  

[ p .  1 ,  l i n e  1 2 ] t h a t  t h e  p a r t i e s  s h a l l  a g r e e  on  a f i x e d  b a s e  

a n n u a l  r e n t a l  t o  r u n  f o r  a n  i n i t i a l  t e n - y e a r  p e r i o d .  W h i le  t h e  

l e a s e h o l d e r s  r e a l i z e  a n d  a p p r e c i a t e  t h a t  t h i s  ne w  l e a s e  p e r io d  i s  

d o u b le  t h e  e x i s t i n g  l e n g t h ,  i t  n e v e r t h e l e s s  c o m p le t e l y  f a i l s  t h e  

t e s t  o f  e c o n o m ic  r e a l i t y .  W h a t i s  m e a n t  b y  t h i s  i s  t h a t  w i t h  a  

s h o r t  i n i t i a l  p e r U  1 o f  t e n  y e a r s  b e f o r e  t h e  s t i i t c  c a n  r e a d j u s t  

t h e  f i x e d  b a s e  a n n u a l  r e n t a l ,  t h e  f i n a n c i a l  i n s t i t u t i o n s  o f  t h i s  

a n d  o t h e r  s t a t e s  w i l l  n o t  lo a n  m o ney to  l e a s e h o l d e r s  t o  d e v e lo p  

a n d  im p r o v e  t h e i r  l e a s e d  p r o p e r t y .  D u r in g  t h e  a d m i n i s t r a t i v e  

h e a r i n g  h e ld  o n  t h i s  m a t t e r  t h e  t e s t im o n y  o f  J o h n  K e m p e r , an  

A n c h o r a g e  b a n k e r ,  a n d  A n d re w  I lo g e ,  a n  A n c h o r a g e  a t t o r n e y  h a v in g  

d o n e  c o n s i d e r a b l e  w o rk  i n  t h i s  f i e l d ,  b r o u g h t  o u t  t h e  f a c t  t h a t  

l e n d in g  i n s t i t u t i o n s  r e q u i r e  a  h ig h  d e g r e e  o f  c e r t a i n t y  t h a t  t h e



b o r r o w e r  w i l l  b e  a b l e  t o  r e p a y  a  lo a n  u n d e r  t h e  t e r m s  o f  a  g ro u n d  

l e a s e .  I t  w a s  w e l l  e s t a b l i s h e d  t h a t ,  u n d e r  n o r m a l  e c o n o m ic  

c i r c u m s t a n c e s ,  t o  e x p e c t  a  b o r r o w e r  t o  l e a s e  l a n d ,  d e v e lo p  com ­

m e r c i a l  e s t a b l i s h m e n t s  a n d  b e  a b le  t o  r e p a y  t h e  b o r r o w e d  m o ney 

w i t h  i n t e r e s t  w i t h i n  a  p e r io d  o f  t e n  y e a r s  i s  t o t a l l y  u n r e a l i s t i c .  

I n  e f f e c t  w h e t  l e n d e r s  r e q u i r e  i s  t h a t  b e f o r e  l o a n s  c a n  b e  m ade 

o n  u n s u b o r d in a t e d  g r o u n d  l e a s e s  t h e  r e n t a l  t o  b e  p a i d  a n n u a l l y  

m u s t  b e  e i t h e r  a  l e v e l  t e rm  o r  a  r e n t  w h ic h  i s  a s c e r t a i n a b l e  f o r  

a  p e r i o d  o f  t e n  t o  f i f t e e n  ( o r  i n  som e c a s e s  e v e n  m o re )  y e a r s  

a f t e r  t h e  t e r m  o f  t h e  l o a n .  B e c a u s e  t h i s  i s  a  r a t h e r  c o m p l i c a t e d  

m a t t e r ,  a  f u l l  a n d  t h o u g h t f u l  d i s c u s s i o n  i s  l e f t  t o  p a g e s  5 

t h r o u g h  7 o f  t h e  t r a n s c r i b e d  t e s t im o n y  o f  A n d re w  H og e w h ic h  i s  

a f f i x e d  h e r e t o  a s  A t t a c h m e n t  " B " . '  F o r  f u r t h e r  d i s c u s s i o n  o n  t h i s  

p o i n t ,  a l s o  s e e  p a g e s  12 t h r o u g h  15  a n d  24 t h r o u g h  29  o f  t h e  H oge 

t r a n s c r i p t .  F ro m  t h i s  d i s c u s s i o n ,  w h ic h  r e v e a l s  t h e  g e n e r a l l y  

a c c e p t e d  p r a c t i c e s  o f  t h e  l e n d e r s  i n  t h i s  s t a t e  a n d  e l s e w h e r e  a n d  

t h e  t e s t im o n y  o f  a  p r a c t i c i n g  a t t o r n e y  who i s  w e l l  v e r s e d  i n  t h e  

f i e l d  o f  g ro u n d  l e a s e  f i n a n c i n g ,  i t  b e c o m e s  a p p a r e n t  t h a t  a  s h o r t  

t e n - y e a r  i n i t i a l  f i x e d  r e n t a l  w i l l  p r o h i b i t  t h e  l e a s e h o l d e r s  f ro m  

a c q u i r i n g  t h e  f i n a n c i n g  n e c e s s a r y  f o r  d e v e lo p in g  a n d  im p r o v in g  

t h e  l e a s e h o l d  p r o p e r t y .  I n  l i g h t  o f  t h o s e  c i r c u m s t a n c e s ,  t h e  

l e a s e h o l d e r s  c a n n o t  s e e  a n y  o t h e r  a n s w e r  to  t h e i r  e c o n o m ic  p l i g h t  

b u t  t o  h a v e  t h e i r  f i x e d  b a s e  a n n u a l  r e n t a l  i n c r e a s e d  f r o m  t e n  

y e a r s  t o  a t  l e a s t  25  y e a r s  d u r in g  t h e  i n i t i a l  p e r i o d .

2 .  * S e o t io n  1 o f  S B  159  f u r t h e r  p r o v i d e s  i n  AS 3 8 .0 5 .0 8 5

( a ) ( 1 )  [ p .  1 ,  l i n e  151 t h a t  t h e  i n i t i a l  f i x e d  b a s e  a n n u a l  r e n t a l  m ay 

n o t  e x c e e d  33 o f  t h e  f a i r  m a r k e t  v a l u e  o f  t h e  p r o p e r t y .  T o  

d e m o n s t r a t e  t h a t  t h i s  p e r c e n t a g e  f i g u r e  i s  m uch to o  h i g h ,  o n e  

o n l y  h a s  to  c o n s u l t  t h o  H e a r in g  P a n e l ' s  d i s c u s s i o n  o f  t h e  a p p r a i s a l  

t e c h n iq u e s  ( s e e  R e n t a l  R a t e ,  p a g e s  12 t h r o u g h  14 o f  A t t a c h m e n t  

" A " )  a n d  i t s  F i n d i n g s  N o . 5 ,  w h ic h  s t a t e s :

T h e  r e n t a l  r a t e  o f  83 i s  e x c e s s i v e ,  c o n s i d ­
e r i n g  t h e  p r i v a t e  l e a s e  m a r k e t  a n d  t h e  d i s ­
a d v a n t a g e o u s  p r o v i s i o n s  i n  t h e  S t a t e  l e a s e ,
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i n c l u d i n g :  ( a )  n o  s u b o r d i n a t i o n  o f  f e o ,  (b )  
n o  r e n t  c e i l i n g s ,  ( c )  u n i l a t e r a l  a d ju s t m e n t  
w i t h  n o  a r b i t r a t i o n ,  (d )  f l o a t i n g  e a s e m e n t s ,
( e )  l a c k  o f  o p t io n  t o  p u r c h a s e .  S p e c i f i c ­
a l l y ,  t h e  p r i v a t e  l e a s e s  e x a m in e d  c o n t a in e d  
o n e  o r  m o re  o f  t h e  f o l l o w i n g  a d v a n t a g e o u s  
c o n d i t i o n s :  ( a )  s u b o r d i n a t i o n ,  (b )  a n  o p t io n  
t o  p u r c h a s e ,  ( c )  r e n t  c e i l i n g s ,  (d )  a r b i t r a ­
t i o n ;  a n d  n o n e  c o n t a in e d  f l o a t i n g  e a s e m e n t s  
p r o v i s i o n s .

3 .  S e c t i o n  1 o f  S B  1 59  p r o v i d e s  i n  A S  3 8 .0 5 .0 8 5  ( a ) (2 )  

a n d  ( 3 ) [ p .  1 ,  l i n e s  1 7 - 2 4 ]  t h a t  o n c e  t h e  i n i t i a l  l e a s e  p e r i o d  

h a s  e x p i r e d ,  t h e  a n n u a l  r e n t a l  i s  t o  b e  r e a d j u s t e d  e v e r y  f i v e  

y e a r s  t h e r e a f t e r ,  s o  lo n g  a s  t h e  n ew  r e n t a l  d o e s  n o t  e x c e e d  8% 

o f  t h e  f a i r  m a r k e t  v a l u e  o f  t h e  p r o p e r t y  o r  50% m o re  t h a n  t h e  

a m o u n t p a i d  t h e  p r e c e e d in g  p e r i o d ,  w h i c h e v e r  i s  h i g h e r .  T h e s e  

p r o v i s i o n s  r e p r e s e n t  a  n u m b e r o f  m a jo r  p o i n t s  o f  c o n t e n t i o n  

a n d  d i s a g r e e m e n t  w h ic h  t h e  l e a s e h o l d e r s  h a v e  w i t h  S B  1 5 9 .

F i r s t ,  t h e  r e q u i r e m e n t  t h a t  t h e  a n n u a l  r e n t a l  p a y m e n t s  

b e  r e a d j u s t e d  e v e r y  f i v e  y e a r s  a f t e r  t h e  s h o r t  t e n - y e a r  i n i t i a l  

p e r i o d  h a s  r u n  o n l y  co m p o u n d s m any t im e s  o v e r  t h e  c r i t i c a l  p ro b le m  

w h ic h  h a s  b e e n  d i s c u s s e d  i n  n u m b e r 1 a b o v e  w i t h  r e g a r d  t o  o b t a i n i n  

a n y  f i n a n c i n g  f o r  d e v e lo p in g  o r  m a k in g  im p r o v e m e n t s  o n  t h e  l a n d .  

W it h  a  s t a t u t o r y  p r o v i s i o n  r e q u i r i n g  t h e  r e n t a l s  t o  b e  p a i d  b e  

r e a d j u s t e d  e i g h t  t im e s  a f t e r  t h e  i n i t i a l  p e r i o d  g i v e s  t h e  l e a s e ­

h o l d e r s  a n d  t h e i r  p o t e n t i a l  l e n d e r s  a b s o l u t e l y  n o  w a y  to  e s t i m a t e  

t h e  i n t e r m e d i a t e  o r  u l t i m a t e  r e n t a l  p a y m e n t s  t o  b e  r e q u i r e d .  A s  

a l r e a d y  n o t e d  i n  n u m b e r 1 a b o v e ,  t h e  l e n d i n g  i n s t i t u t i o n s  m a k in g  

d e v e lo p m e n t  o r  im p r o v e m e n t  l o a n s  w o u ld  n o t  do  s o  w h e r e  t h e  p o t e n ­

t i a l  r e n t a l  l i a b i l i t y  i s  s o  u n c e r t a i n  a n d  u n a s c e . r t a i n a b . l e .

S e c o n d ,  t h e  r e q u i r e m e n t  i n  t h i s  p r o v i s i o n  o f  S B  1 5 9  

t h a t  t h e  l e a s e h o l d e r  p a y  a  r e a d j u s t e d  r e n t a l  e v e r y  f i v e  y e a r s  

a f t e r  t h e  i n i t i a l  t e n - y e a r  p e r i o d  w h ic h  i s  t h e  h i g h e r  o f  8% o f  

t h e  r e a p p r a i s e d  f a i r  m a r k e t  v a l u e  o f  t h e  p r o p e r t y  o r  n o  m o re  

t h a n  50% o f  t h e  r e n t a l  l ie  h a s  p a id  t h e  p r e c e d in g  p e r i o d  n o t  o n l y  

f u r t h e r  c o n t r i b u t e s  t o  t h e  p r o b le m  o f  m a k in g  t h e  s t a t e  l e a s e  

u n b a n k a b le  b e c a u s e  t h e  f u t u r e  r e n t a l  p a y m e n t s  c a n n o t  b e  a s c e r ­

t a i n e d  w i t h  a n y  d e g r e e  o f  c e r t a i n t y ,  b u t  i t  a l s o  p e n a l i z e s  t h e



s t a t e  l e a s e h o l d e r  o v e r  l e s s e e s  o f  p r i v a t e l y - o w n e d  la n d  t h r o u g h ­

o u t  t h e  l e a s e  p e r i o d  t o  a  p o i n t  w h ic h  i s  n e a r l y  b e y o n d  c o m p re ­

h e n s i o n .  J u s t  how  t h e  s t a t e  l e a s e h o l d e r s  w o u ld  b e  s o  s e v e r e l y  

p e n a l i z e d  u n d e r  t h i s  " h i g h e r "  o f  tw o  l i m i t s  o r  c e i l i n g  c a n  b e  

f u l l y  a p p r e c i a t e d  f ro m  t h e  c o m p u t a t io n s  m ade i n  A t t a c h m e n t  " C "  

w h ic h  i s  a t t a c h e d  h e r e t o .

T h i r d ,  t h e  l e a s e h o l d e r s  f u r t h e r  c o n t e n d  t h a t  t h e  8% 

f i g u r e  u s e d  i n  t h i s  p o r t i o n  o f  S B  1 59  a l s o  i s  u n r e a l i s t i c a l l y  

h ig h  c o n s i d e r i n g  t h e  u n f a v o r a b le  a s p e c t s  o f  s t a t e  l e a s e s  i n  

c o m p a r is o n  t o  p r i v a t e  c o m m e r c ia l  l e a s e s  ( s e e  p .  1 6 ,  F i n d i n g  N o . 5 ,  

A t t a c h m e n t  " A " ) .

4 .  S u b s e c t io n  (b )  o f  A S  3 8 .0 5 .0 8 5  a s  p r o p o s e d  i n  

S e c t i o n  1 o f  S B  1 5 9  ( p .  1 ,  l i n e  25  t h r o u g h  p .  2 ,  l i n e  1 0 )  e s t a b ­

l i s h e s  w h a t  t h e  l e a s e h o l d e r s  b e l i e v e  t o  b e  a n  e x c e l l e n t  p r o c e d u r e  

f o r  a p p r a i s i n g  s t a t e  l e a s e  l a n d  i n  a  f a i r  a n d  c e r t a i n  m a n n e r .  

F u r t h e r ,  t h i s  p r o v i s i o n  c o r r e s p o n d s  w i t h  t h e  H e a r in g  P a n e l ' s  

R e c o m m e n d a t io n  N o . 4 ( s e e  p .  19 o f  A t t a c h m e n t  " A " ) .  T h e  o n l y  

d i f f i c u l t y  t h e  l e a s e h o l d e r s  h a v e  w i t h  t h i s  p r o p o s a l  i s  t h a t ,  

b e c a u s e  o f  t h e  f r e q u e n c y  o f  a p p r a i s a l s  n e e d e d  u n d e r  S e c t i o n  1 o f  

t h e  b i l l ,  t h e y  t h i n k  t h a t  t h e  s h a r i n g  o f  a p p r a i s a l  c o s t s  ( p .  2 ,  

l i n e  1 0 )  w o u ld  b e  a  h i g h l y  e x p e n  ' v e  p r o p o s i t i o n .

5 .  T h e  l e a s e h o l d e r s  e a r n e s t l y  b e l i e v e  t h a t  a  new

s e c t i o n  s h o u ld  b e  i n s e r t e d  b e tw e e n  * S e c t i o n  1 a n d  * S e c .  2 o f  S B

1 5 9 . T h i s  n e w  s e c t i o n  w o u ld  r e p e a l  a n d  r e e n a c t  A S  3 8 .0 5 .0 9 0  a n d

w o u ld  r e a d  a s  f o l l o w s :

S e c .  3 8 .0 5 .0 9 0 .  R E IM B U R SEM EN T FO R  F IX T U R E S  
AND IM PR O V EM EN TS . ( a )  A l e s s e e  o f  s t a t e  
l a n d  s h a l l  b e  r e im b u r s e d  b y  a  s u c c e e d in g  
l e s s e e  o r  p u r c h a s e r  f o r  f i x t u r e s  c o n s t r u c t e d  
a n d  i n s t a l l e d  o n  t h e  la n d  a n d  im p r o v e m e n t s  
m ade t o  t h e  l a n d .  I f  t h e  r e t i r i n g  l e s s e e  a n d  
t h e  ne w  l e s s e e  o r  p u r c h a s e r  do  n o t  a g r e e  on  
th e  f a i r  m a r k e t  v a l u e  o f  t h e  f i x t u r e s  o r  
im p r o v e m e n t s ,  o r  b o t h ,  t h e n  s u c h  v a l u e  s h a l l  
b e  d e t e r m in e d  a s  p r o v id e d  i n  (b )  o f  t h i s  
s e c t i o n .

(b )  W hen i t  i s  n e c e s s a r y  t o  d e t e r m in e  
t h e  f a i r  m a r k e t  v a l u e  o f  t h e  p r o p e r t y  u n d e r
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t h e  p r o v i s i o n s  o f  ( a )  o f  t h i s  s e c t i o n ,  t h e  
l e s s e e  s h a l l  a p p o in t  a n  M . A . I .  a p p r a i s e r  a n d  
t h e  ne w  l e s s e e  o r  p u r c h a s e r  s h a l l  a p p o in t  a n  
M . A . I .  a p p r a i s e r .  T h e  tw o  a p p r a i s e r s  s o  
a p p o in t e d  s h a l l ,  w i t h i n  a  s p e c i f i e d  p e r i o d  o f  
t im e  a g r e e d  u p o n  b y  t h e  p a r t i e s ,  m ake  t h e i r  
a p p r a i s a l s  o f  t h e  p r o p e r t y  i n  q u e s t i o n .  I f  
t h e  tw o  a p p r a i s e r s  a g r e e  u p o n  t h e  f a i r  m a r k e t  
v a l u e  t h e n  t h a t  d e t e r m in a t io n  i s  a b s o l u t e l y  
b i n d in g  on  t h e  p a r t i e s .  I n  t h e  e v e n t  t h a t  
t h e  tw o  a p p r a i s e r s  a r e  n o t  a b l e  t o  a g r e e ,  
t h e n  t h e y  s h a l l  t o g e t h e r  a p p o in t  a  t h i r d  
M . A . I .  a p p r a i s e r  a n d  h e  s h a l l  t h e n  m ake  h i s  
a p p r a i s a l  o f  t h e  p r o p e r t y  i n  q u e s t i o n .  When 
t h e  t h i r d  a p p r a i s a l  i s  c o m p le t e d ,  t h e  tw o  o f  
t h e  t h r e e  a p p r a i s a l s  w h ic h  a r e  n e a r e s t  e a c h  
o t h e r  i n  t h e i r  d e t e r m in a t io n  o f  t h e  f a i r  
m a r k e t  v a l u e  s h a l l  b e  a v e r a g e d  a n d  t h e  r e s u l t ­
i n g  sum  s h a l l  b e  t h e  f a i r  m a r k e t  v a l u e  o f  t h e  
t h e  m a t t e r  i n  q u e s t io n  a n d  a b s o l u t e l y  b in d in g  
o n  t h e  p a r t i e s .  T h e  c o s t  i n c u r r e d  i n  m a k in g  
t h e  a p p r a i s a l s  p r o v id e d  f o r  i n  t h i s  s u b s e c t i o n  
s h a l l  b e  b o r n e  b y  t h e  p a r t i e s  e q u a l l y .

T h e  r e a s o n  t h a t  t h i s  r e p e a l  a n d  r e e n a c t m e n t  o f  A S  3 8 .0 5 .0 9 0  i s  

n e c e s s a r y  i s  t h a t  m uch  o f  t h e  e x i s t i n g  p r o v i s i o n s  o f  t h i s  s e c t i o n  

a r e  a n t i q u a t e d  a n d  i n t e r n a l l y  i n c o n s i s t e n t .  T h i s  p r e s e n t  s t a t e  

o f  a f f a i r s  s u b j e c t s  t h e  l e a s e h o l d e r s  t o  a  g r e a t  d e a l  o f  u n n e c e s ­

s a r y  u n c e r t a i n t y  w i t h  r e g a r d  t o  t h e i r  r i g h t s  ( o r  l a c k  t h e r e o f )  

f o r  r e im b u r s e m e n t  f o r  im p r o v e n e n t s  m ade t o  t h e  s t a t e  l a n d  i f  t h e y  

m u s t  g i v e  up  t h e i r  l e a s e s .  T h e  a m e n d a to r y  la n g u a g e  w o u ld  e l i m ­

i n a t e  a n y  s u c h  p r o b le m s .

6 . T h e  o n l y  o t h e r  m o d i f i c a t i o n  w h ic h  t h e  l e a s e h o l d e r s  

b e l i e v e  n e c e s s a r y  i n  S B  1 5 9  r e l a t e s  t o  * S e c .  3 ( p .  3 ,  l i n e s  1 6 -  

2 0 ) .  B y  v i r t u e  o f  w h a t  t h e  l e a s e h o l d e r s  h a v e  s u g g e s t e d  i n  

n u m b e rs  1 a n d  3 a b o v e ,  t h e  p r o v i s i o n  s h o u ld  n a t u r a l l y  b e  r e d r a f t e d  

t o  c h a n g e  t h e  i n i t i a l  l e a s e  p e r io d  t o  25 y e a r s  a n d  r e a d ju s t m e n t s  

t o  be m ade a t  i n t e r v a l s  o f  t e n  y e a r s  o r  m o re .

I n  c o n c l u s i o n ,  i t  m ay b e  f a i r l y  s t a t e d  t h a t  t h e  l e a s e ­

h o l d e r s  s i n c e r e l y  b e l i e v e  t h a t ,  i n  o r d e r  f o r  th e m  t o  e c o n o m ic a l l y  

s u r v i v e  i n  t h e  A la s k a  I n d u s t r i a l  S u b d i v i s i o n ,  t h i  c h a n g e s  t o  SB  

159  s t a t e d  h e r e i n  a r e  e s s e n t i a l  a n d  n o t  m e r e ly  w i s h f u l  t h i n k i n g .



t h e  a l a s k a  d i v i s i o n  o f  l a n d s

o f  V a r i o u s  L e a s e h o l d e r s  i n  )
)
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IN T R O D U C T IO N

P u r s u a n t  t o  a  l e t t e r  o f  N o v e m b e r  2 ,  1 9 7 6 ,  w r i t t e n

b y  M i c h a e l  S m i t h ,  D i r e c t o r ,  D i v i s i o n  o f  L a n d s ,  t o  l e s s e e s  

h o l d i n g  l e a s e s  i n  t h e  A l a s k a  I n d u s t r i a l  S u b d i v i s i o n ,  a n  

a d m i n i s t r a t i v e  h e a r i n g  w a s  h e l d  D e c e m b e r  1 4 ,  1 5 ,  20  a n d  

2 1 ,  1 9 7 6 .  T h e  h e a r i n g  w a s  c a l l e d  t o  g i v e  t h e  l e s s e e s  a n  

o p p o r t u n i t y  t o  p r o t e s t  t h e  f i v e - y e a r  r e a p p r a i s a l  o f  c e r t a i n  

s t a t e  l e a s e s  w i t h i n  t h e  A l a s k a  I n d u s t r i a l  S u b d i v i s i o n ,  s a i d  

r e a p p r a i s a l  r e s u l t i n g  i n  s u b s t a n t i a l l y  h i g h e r  a n n u a l  r e n t a l  

p a y m e n t s .  T h e  h e a r i n g  p a n e l  c o n s i s t e d  o f  G e o r g e  H o l l c t L  

f r o m  t h e  D i v i s i o n  o f  L a n d s ;  K e n n e t h  Z a m z o w , a n  a p p r a i s e r  

w i t h  t h e  S t a t e  D i v i s i o n  o f  P e t r o le u m  R e v e n u e ;  a n d  

T im o t h y  G . M i d d l e t o n ,  a n  a t t o r n e y  i n  p r i v a t e  p r a c t i c e .

t h e  h e a r i n g  b y  J o h n  G i s s b o r g  f r o m , t h e  A t t o r n e y  G e n e r a l ' s  

O f f i c e .  R e p r e s e n t i n g  v a r i o u s  l e a s e h o l d e r s  w a s  D o u g la s  D a i l y ,  

a n d  r e p r e s e n t i n g  l e a s e h o l d e r  C r o h  & B s n k o r t ,  a  p a r t n e r s h i p ,  

w a s  C M .. i f f o r d  G r o h .

R o n a ld  B u n n , a n  a p p r a i s e r  w i t h  t h e  D i v i s i o n ;  R o b e r t  K o s . l i n g ,  

a  f o r e . : : t e r  w i t h  t h e  D i v i s i o n ;  a n d  E u g e n e  I 'n r p  w i t h  t h e  D e p a r t m e n t  

o f  h i g h w a y s .

ATTACHMENT "A "



T e s t i f y i n g  a s  w i t n e s s e s  f o r  t h e  l e s s e e s  w e r e  L o o n  

D r o w n , J i m  C r  i s  t o c h e r ,  J o e  W i lh o u r ,  l e s s e n s ;  F r e d  F o r  r a m ,  a n d  

E r r o l l  S im m o n s , a p p r a i s e r s ;  J o h n  H a m p e r , a  b a n k e r ;  A n d re w  I to - jo , 

a n  a t t o r n e y ; a n d  I ’a u l  K i m b a l l  f r o m  L y n d c n  T r a n s p o r t ,  a  l e s s e e .

T h e  r e l e v a n t  p r o v i s i o n s  o f  t h e  l e a s e  f o r m ,  r e g u l a t i o n s  

a n d  s t c i t u t e  a r e  s e t  o u t  a s  f o l l o w s :

( 1 )  S t a t e  l e a s e  p r o v i s i o n  c a l l i n g  f o r  r e a p p r a i s a l :

" [ S ] u c h  p a y m e n t s  t o  b e  s u b j e c t  t o  a d ju s t m e n t  a t  
e a c h  f i v e - y e a r  i n t e r v a l  f r o m  t h o  e f f e c t i v e  d a t e  
h e r e .o f ,  i f  t h e  l e a s e  t e r m  h e r e o f  e x c e e d s  f i v e  
y e a r s , s u c h  a d ju s t m e n t  t o  b e  b a s e d  p r i m a r i l y  u p o n  
a r e a p p r a  I  s a d  a n n u a l  r e n t a l  v a l u e  o f  l a  n d  _in__ a  
s t a t e  o f ~ ' imp r o v e m e n t  s i m i l a r  t o  t h a t  o f _  t h e  l a n d  
d e s ' . r l b e d  h e r e i n  a t  t h e  t im e  t h i s  i e a s e  w a s  c n t e r e c l  
i n t o .

( 2 )  R e g u l a t i o n s  g o v e r n in g  r e n t a l :  11  A A C  5 8 .5 2 0  a n d

11  A A C  5 8 . 4 1 0 :

1 1  A A C  5 8 .5 2 0 .  A D JU S T M E N T  O F R E N T A L . A l l  l e a s e s  
s h a l l  s t i p u l a t e  t h a t  t h e  a n n u a l  r e n t a l  p a y m e n t  
s h a l l  b e  s u b j e c t  t o  a d ju s t m e n t  b y  t h e  d i r e c t o r  
a t  f i v e - y e a r  i n t e r v a l s  a n d  a n y  c h a n g e s  o r  a d j u s t ­
m e n t s  s h a l l  b e  b a s e d  p r i m a r i l y  u p o n  t h e  r e a p p r a i s e d  
a n n u a l  r e n t a l  v a l u e .  T h e  d i r e c t o r  s h a l l  t a k e  i n t o  
c o n s i d e r a t i o n  t h e  f o l l o w i n g  f a c t o r s  i n  r e a p p r a i s i n g  
t h e  a n n u a l  r e n t a l  v a l u e :  t h e  v a l u e  o f  c o m p a r a b le
l a n d s  i n  t h o  sa m e  o r  s i m i l a r  a r e a s , e x c l u s i v e  o f  
b u i l d i n g s ,  s t r u c t u r e s ,  a p p u r t e n a n c e s ,  e q u ip m e n t ,  
l a n d  f i l l ,  c l e a r i n g ,  l e v e l i n g  o r  r o a d s  o w n e d  b y  
t h e  l e s s e e .  T h e  c o m m is s io n e r  m ay  w a i v e  o n e  o r  
m o re  o f  t h e  p e r i o d i c  r e n t a l  a d ju s t m e n t s  o r  l e n g t h e n  
t h e  r e a p p r a i s a l  p e r i o d ,  w h e n  a  l e s s e e  w h o  h a s  
a c q u i r e d  a  t r a c t  o f  l a n d  f o r  m u l t i p l e  u n i t  h o u s i n g ,  
com m ;: r e  i n  1 ,  o r  i n d u s t r i a l  d e v e lo p m e n t  c a n  d em o n ­
s t r a t e  t o  t h e  s a t i s f a c t i o n  o f  t h e  c o m m is s io n e r  
t h a t  s u c h  a c t i o n  i s  e s s e n t i a l  i n  o r d e r  t o  o b t a i n  
t h e  p r i m a r y  l o n g - t e r m  f i n a n c i n g  o r  l o a n  i n s u r a n c e  
r e q u i r e d  f o r  d e v e lo p m e n t  o f  t h e  l e a s e d  l a n d .  J.n  
o r d e r  Lo  q u a l i f y ,  a p p l i c a n t s  m u s t  f u r n i s h  w r i t t e n  
e v i d e n c e  t h a t ,  i n  r e q u i r i n g  a  w a i v e r  o f  r e n t a l  
a d j u s t m e n t ,  t h e  l e n d i n g  o r  i n s u r i n g  a g e n c y  i s  
a p p l y i n g  a  g e n e r a l l y  a p p l i c a b l e  r u l e .  W a iv e r s  
s h a l l  r e m a in  i n  e f f e c t  o n l y  d u r i n g  t h e  t e r m  o f  
t h e  . lo a n  b u t  s h a l l  n o t  e x c e e d  40  y e a r s .

.1.1 A A C  5 8 .4 1 0 .  ANN UAL R E N T A L . A n n u a l  m in im u m  
r e n t a l s  s h a l l  b e  c o m p u te d  f r o m  th e . a p p r o v e d  
a p p r a i s e d  m a r k e t  v a l u e ,  e x c e p t  i n  t h e  c a s e  o f  a  
p r o f o r o n o .o  r i g h t  g r a v . in g  l e a s e ,  a n d  s h - . l l  b e  t h e  
lo w e s t ,  a c c e p t a b l e  b i d  i n  t h e  e v e n t  o f  a n  a u c t i o n .  
A n n u a l  r e n t a l  s h a l l  b e  t h e  b a s i s  o f  b i d d i n g  f o r



n 3 .1 s u r f a c e  l e a s e s ,  e x c e p t  a s  p r o v i d e d  i n  s e e .  <340 
o f  t h i s  c h n p L o r .  A n n u a l  r e n t a l s  i n  a m o u n t s  u p  
t o  n n d  i n c l u d i n g  $ 2 5 0 .0 0  s h a l l  bo p a i d  o n  a n  a n n u a l  
b a s i s .  A n n u a l  r e n t a l s  i n  a m o u n t s  a b o v e : $ 2 5 0 .0 0  
s h n l i  bo  p a i d  e i t h e r  a n n u a l l y  o r  i n  q u a r t e r l y  
i n s t a l l m e n t s ,  a t  t h e  d i s c r e t i o n  o f  t h o  l e s s e e .
A l l  r e n t a l s  s h a l l  b e  p a i d  i n  a d v a n c e .

1 1  A A C  5 8 .9 0 0 .  SH O RT T I T L E .  T n i s  c h a p t e r  p e r ­
t a i n s  t o  t h e  l e a s i n g  o f  l a n d  o f  t h e  S t a t e  o f  
A l a s k a  a n d  t o  t h e  j u r i s d i c t i o n  o f  t h e  D i v i s i o n  
o f  L a n d s ,  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  a n d  
r e l a t e d  m a t t e r s .  T h e  i n t e n t  o f  t h i s  c h a p t e r  i s  
t o  i n s u r e  t h e  e q u i t a b l e  l e a s i n g  o f  A l a s k a  l a n d  
i n  a  m a n n e r  t h a t  w i l l  e n c o u r a g e  d e v e lo p m e n t  f o r  
i t s  h i g h e s t  a n d  b e s t  u s e .  T h i s  c h a p t e r  m ay  b e  
r e f e r r e d  t o  a s  t h e  " S u r f a c e  L e a s i n g  R e g u l a t i o n s . "

( 3 )  S t a t u t o r y  p r o v i s i o n  d e a l i n g  w i t h  r e n t a l  a d j u s t m e n t s  i n

e f f e c t  a s  o f  K a y  1 ,  1 9 7 6 :^

A S  3 3 . 0 5 . 1 0 5 .  P E R IO D IC  R E N T A L  A D JU S T M E N T S . E a c h  
l e a s e  s h a l l  s t i p u l a t e  t h a t  t h e  a n n u a l  r e n t a l  p a y ­
m e n t  i s  s u b j e c t  t o  a d j u s t m e n t  a t  f i v e - y e a r  i n t e r ­
v a l s  a n d  c h a r g e s  o r  a d j u s t m e n t s  s h a l l  b e  b a s e d  
p r i m a r i l y  o n  a  r e a p p r a i s e d  a n n u a l  r e n t a l  v a l u e .  
H o w e v e r ,  w h e n  d e v e lo p m e n t  o f  t h a  l a n d  i s  n o t  
o t h e r w i s e  p o s s i b l e  d u e  t o  s p e c i a l  c o n d i t i o n s ,  
t h e  r e a p p r a i s a l  p e r i o d  m ay b e  l e n g t h e n e d  o r  
w a i v e d  u n d e r  r e g u l a t i o n s  a d o p t e d  b y  t h e  
c o m m is s io n e r .  ;

B e c a u s e  t i i e  h e a r i n g  p a n e l  i s  c o m p o s e d  o f  a n  a p p r a i s e ^ ,  

l a w y e r  a n d  a  r e p r e s e n t a t i v e  o f  t h e  D i v i s i o n ,  o f  L a n d s ,  i t . i s !V''; 

c o n s i d e r e d  a p p r o p r i a t e  i n  f o r m u l a t i n g  re c .o r ru m e n d a t io n s  . t o  t h t i j  

D i r e c t o r  t h a t  t h e  p a n e l  e x e r c i s e  . i n d e p e n d e n t  ju d g m e n t  b a s e d ' o p  

e x p e r t  t e s t i m o n y  p r e s e n t e d  a n d  e x h i b i t s ' o f f e r e d . . .  A c c o r d i n g l y , 

w e do  n o t  a c c o r d  t h e  D i v i s i o n ’s  p o s i t i o n  a n y s p e c i a l  d e f e r e n c e  

w h ic h  m ig h t  b e  a p p l i e d  i n  cin a d m i n i s t r a t i v e  a p p e a l  i n  th e . 

j u d i c i a l  p r o c e s s .  3

T h e  b a s i c  q u e s t i o n  Lo  b e  r e s o l v e d  i n  t h i s  h e a r i n g  i s  

t h e  d e t e r m i n a t i o n  o f  a  f a i r  r e n t a l  f o r  c e r t a i n  l o t s  w i t h i n  t h e  

A l a s k a  I n d u s t r i a l  S u b d i v i s i o n .  T h i s  f a i r  r e n t a l  i s  t o  b e  

d e t e r m in e d  f o r  t h e  f i v e - y e a r  p e r i o d  M ay 2 ,  1 9 7 G ,  t h r o u g h  M ay 1 ,  

1 9 8 1 ,  t h e  t h i r d  r e n t a l  a d j u s t m e n t  p e r i o d  s i n c e  t h e  . l e a s e s

T i l l s  s e c t i o n  h a s  s i n c e  b e e n  a m e n d e d , g . l ,  C h . 2G 7 H I,A  1 9 7 G .



c o m m e n c e d  o n  K a y  1 9 6 ] .  T h o  P i  v i s i  0 : 1  h a d  a d  j  u s  L e d

I l ie  a n n u a l  r c n l . n l  o f  t h e  l e a s e : ;  i n  q u e s t i o n  a s  o f  / la y  1 ,  1 9 7 6 .

T h i s  a d j u s t m e n t  h a d  b e e n  b a s e d  o n  a  r e a p p r a i s e d  f a i r  m - ir ' .o t

v a l u e  a n d  a n  i n c r e a s e  i n  t h e  r e n t a l  r a t e  f r o m  62  t o  8 ' i .  T h e

r e a p p r a i s a l  a n d  a d ju s t m e n t  w e r e  b a s e d  o n  t h e  r e l e v a n t  p r o v i s i o n

o f  t h e  s t a t u t e  a n d  r e g u l a t i o n s  q u o t e d  a b o v e .  A d d i t i o n a l l y ,  t h e

t e r m  " f a i r  m a r k e t  v a l u e "  i s  d e f i n e d  i n  1 1  A A C  5 8 .9 1 0 ( 1 1 )  a s :

" F a i r  m a r k e t  v a l u e "  m e a n s  t h e  h i g h e s t  p r i c e ,  
e s t i m a t e d  i n  t e r m s  o f  m o n e y , v’h i c h  t h e  p r o p e r t y  
v o u ld  b r i n g  i f  e x p o s e d  f o r  s a l e  f o r  a  r e a s o n a b l e  
t im e  i n  t h e  o p e n  m a r k e t ,  w i t h  a  s e l l e r ,  w i l l i n g  
b u t  n o t  f o r c e d  t o  s e l l ,  a n d  a  b u y e r ,  w i l l i n g  b u t  
n o t  f o r c e d  t o  b u y ,  b o t h  b e i n g  f u l l y  i n f o r m e d  o f  
a l l  t h e  p u r p o s e s  f o r  w h i c h  t h e  p r o p e r t y  i s  b e s t  
a d a p t e d  o r  c o u l d  b e  u s e d .

I I

I S S U E S

T h e  i s s u e s  a p p e a r  t o  b e  t h e  f o l l o w i n g :

( 1 )  A n  i n t e r p r e t a t i o n  o f  t h e  l e a s e ,  r e g u l a t o r y  a n d  s t a t u t o r y

p r o v i s i o n s ,  a s  t o  t h e  n a t u r e  o f  im p r o v e m e n t s  t o  b e  i n c lu d e d  i n  t h e  

a p p r a i s e d  v a l u e .

( 2 )  W h e t h e r  o r  n o t  t h e  t e r m  " p r i m a r i l y "  a s  u s e d  i n  t h e  l e a s e ,  

r e g u l a t i o n s  a n d  s t a t u t e  m e a n s  t h a t ,  t h e  D i v i s i o n  s h o u ld  c o n s i d e r  

o t h e r  f a c t o r s  i n  a r r i v i n g  a t  a  r e a p p r a i s e d  a n n u a l  r e n t a l  v a l u e .

( 3 )  W h e t h e r  t h e  D i v i s i o n ’s  a p p r a i s a l  w a s  i n  a c c o r d  w i t h  t h e

la w  a n d  c o n s i s t e n t  w i t h  t h e  r e l e v a n t  m a r k e t  c o n d i t i o n s ,  p a r t i c u ­

l a r l y  a s  t o  ( a )  u s e  o f  c o m p a r a b le s  a n d  (1 >) d e t e r m i n a t i o n  o f  

o r i g i n a l  c :o n d .i t i o n .

( ' ! )  Win i t  h e r  t h o  8 2  r e n t a l  r a t a  i s  a p p r o p r i a t e  i n  v i e w  o f  

m a r k e t  c o n d i t i o n s ,  t h o  p r o v i s i o n s  o f  t h e  s t a t e  . l e a s e  n o t  fo u n d  

i n  p r i v a t e  l e a s e s .



i n
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T h e  l e s s e e s  r e p r e s e n t e d  a t  t h i s  h e a r i n g  i n t e r p r e t  t h e  

t e r m  " s t a t e  o f  im p r o v e m e n t "  t o  m e a n  t h e  s t a t e  o f  im p r o v e m e n t  o f  

t h e  e n t i r e  A l a s k a  I n d u s t r i a l  S u b d i v i s i o n .  S p e c i f i c a l l y ,  t h e  

l e s s e e s  i n t e r p r e t  t h i s  t o  m ean  t h a t  a n y  im p r o v e m e n t s  m ad e o u t s i d e '  

o f  l o t  b o u n d a r i e s  s i n c e  1 9 6 1 ,  s u c h  a s  r o a d s  a n d  u t i l i t i e s ,  a r e  t o  

b e  e x c l u d e d  f r o m  c o n s i d e r a t i o n  i n  t h e  f a i r  m a r k e t  v a l u e  o f  t h e  

s u b j e c t  l o t s .  T h e  a p p r a i s a l s  c o n d u c t e d  b y  M e s s r s .  F e r r a r a  a n d  

S im m o n s  f o r  t h e  l e s s e e s  a n d  p r e s e n t e d  a t  t h e  h e a r i n g  r e f l e c t e d  

a d j u s t m e n t s  i n  v a l u e  t o  a c c o u n t  f o r  t h e  c o s t  o f  t h o s e  im p r o v e ­

m e n t s ,  p a r t i c u l a r l y  c o s t  o f  a c c e s s .  T h i s  w a s  b a s e d  o n  la n g u a g e  

i n  t h e  l e a s e  i n d i c a t i n g  v a l u e  s h o u ld  h a  b a s e d  o n  l a n d  i n  a  s i m i l a r  

s t a t e  o f  im p r o v e m e n t  a s  l a n d  d e s c r i b e d  i n  t h e  l e a s e  a t  t h e  t im e  

t h e  l e a s e  w a s  e n t e r e d  i n t o ;  t h u s ,  t h e  r e f e r e n c e  t o  " o r i g i n a l  

c o n d i t i o n . "  T h e  r e g u l a t i o n s ,  h o w e v e r ,  a r e  m o re  e x p l i c i t  i n  

d e t e r m i n i n g  w h a t  im p r o v e m e n t s  a r c  t o  b e  e x c l u d e d .  T h e .  p a n c l v  

b e l i e v e s  i t  w o u ld  b e  i n a p p r o p r i a t e /  i n  v i e w  o f  r e g u l a t i o n s  a n d  

p r i n c i p l e s  o f  e q u i t y ,  t o  e x c l u d e ■f r o m  t h e  v a l u e  o f  t h e  l e a s e d  

p r o p e r t y  im p r o v e m e n t s  o f f  t h e  p r o p e r t y ,  e s p e c i a l l y  w h e n .s u c h  im ­

p r o v e m e n t s  w e r e  p a i d  f o r  b y  t h e ' - l e s s o j f . W hen a  l e s s e e  c a n  d em o n ­

s t r a t e  t h a t  s u c h  o f f  p r o p e r t y  im p r o v e m e n t  w a s  p a i d  f o r  b y  h im  o r

h i s  p r e d e c e s s o r  i n  i n t e r e s t ,  ci d i f f e r e n t  a p p r o a c h  s h o u ld  b e  u s e d .  

D o th  t h e  i i t c  a n d  t h e  l e s s e e s  a g r e e  t h a t  a n y  im p r o v e m e n t : ;  m ad e  

w i t h i n  l o t  b o u n d a r i e s  b y  l e s s e e s  a r e  t o  b e  d i s r e g a r d e d  i n  t h e** . '.s I )./: - * . * - * '  • •

v a l u a t i o n , .  T h e  P a n e l  f i n d s  i n . f f t y .o i / o f v . t h i ? , S t a t e  d ,n  i n t e r p r e t i n g  

t h i s  p h r a s e  " s t a t e  o f  im p r o v e m e n t ." . ,‘t o  .-mean, o n ly • d - h p  ' c o n d i t i o n  

w i t h i n  t h e  s u b j e c t  l o t s  a n d  t h a t  ’, a l l  im p r o v e m e n t s  m ad e  s i n c e  th e . 

l e a s e s  w o r e  e n t e r e d  i n t o  w h i c h  l i e  o u t . s i d e  o f  t h e  l o t  b o u n d a r i e s ,  

s p e c i f i c a l l y  r o a d s ,  w a t e r ,  s e w e r ,  p o w e r ,  a n d  a n y  o t h e r  a m e n i t i e s

A . S t ate of Im pr ove me nts



w h ic h  a f f e c t  t h e  v a l u e  o f  t h o  s u b j e c t  l o t s  a r e  t o  b e  in c lu d e - : !  j . l i ­

t h e  f a i r  m a r k e t  v a l u e  o f  t h o s e  l o t s .

A  f u r t h e r  d i s a g r e e  w e n t  am o n g  t h e  p a r t i e s  i n v o l v i n g  

t h e  " s t a t e  o f  im p r o v e m e n t "  i s  t h a t  o f  t h e  o r i g i n a l  c o n d i t i o n  

o f  t h e  l o t s  b e f o r e  a n y  t e n a n t  im p r o v e m e n t s  w e r e  m a d e . 'D ie  

S t a l e ' s  a p p r a i s a l  w i t n e s s ,  M r.  B u n n , t e s t i f i e d  t h a t  a s  f a r  

a s  h e  c o u l d  d e t e r m in e  a f t e r  r e f e r e n c e  t o  s o i l  m a p s , a e r i a l  

p h o t o s  a n d  c o n s u l t a t i o n  w i t h  v a r i o u s  k n o w le d g e a b le  i n d i v i d u a l s ,  

t h a t  t h e  s o i l s  w e r e  b a s i c a l l y  a d e q u a t e  f o r  b u i l d i n g  d e v e lo p m e n t  

w i t h  a  m in im u m  o f  s i t e  p r e p a r a t i o n  r e q u i r e d  f o r  a n y  d e v e lo p m e n t ,  

t h a t  n o  s u b s t a n t i a l  a m o u n t  o f  o v e r b u r d e n  n e e d e d  t o  b e  r e m o v e d . 

M r .  B u n n  a d m i t t e d  h i s  f i n d i n g s  i n  t h i s  r e g a r d  w e r e  b a s e d  

l a r g e l y  o n  t h e  l a c k  o f  e v i d e n c e  t o  t h e  c o n t r a r y .  H e d i d  

n o t ,  a p p a r e n t l y ,  a t t e m p t  t o  g a t h e r  e v i d e n c e  f r o m  i n d i v i d u a l s  

v ;h o  d e v e lo p e d  t h e  l e a s e d  l a n d .  S e v e r a l  o t h e r  w i t n e s s e s  

t e s t i f i e d  a s  t o  m o d e r a t e  t o  s e v e r e  c o n d i t i o n s  o f  p e a t  a n d  

u n s t a b l e  s o i l  c o n d i t i o n s  a t  t h e  t im e  t h e  l e a s e s  w e r e  o r i g i n a l l y  

e n t e r e d  i n t o .  T h e  l e s s e e s '  a p p r a i s e r s ,  M r .  S im m o n s  a n d  

M r .  F e r r a r a ,  a f t e r  t h o r o u g h l y  i n v e s t i g a t i n g  t h e  o r i g i n a l  

s o i l  c o n d i t i o n s  w i t h  v a r i o u s  k n o w le d g e a b le  p e o p le  i n d i c a t e d  

t h a t  i t  w a s  s t i l l  n o t  c l e a r  e x a c t l y  w h a t  t h e  s o i l  c o n d i t i o n s  

w e r e  o n  e a c h  p a r c e l .  T h e r e  w a s  a d e q u a t e  t e s t i m o n y  g i v e n  

t h a t  m o s t ,  i f  n o t  a l l ,  o f  t h e  s u b j e c t  l o t s  h a d  c o n d i t i o n s  

o f  u n s t a b l e  p e a t  s o i l s  i n  d e p t h s  r a n g in g  f r o m  o n e  t o  f o u r  

f e e t ,  w i t h  t e s t i m o n y  g i v e n  c o n c e r n i n g  i n d i v i d u a l  s p o t s  w h e r e  

t h e  d e p t h  o f  p e a t  e x t e n d e d  14  f e e t .  I n  M r .  F e r r a r a ' s  a p p r a i s a l  

o f  L o t  4 ,  B l o c k  2 ;  L o t  1 2 ,  B l o c k  1 0 ;  L o t  1 0 ,  B l o c k  9 ;  A l a s k a  

I n d u s t r i a l  S u b d i v i s i o n ,  h e  s t a t e d  t h a t  s o i l  c o n d i t i o n s  p r o b a b l y  

v a r i e d  f r o m  t w o  t o  t h r e e  f e e t  o f  o v e r b u r d e n  a lo n g  C o m m e r c ia l  

D r i v e  o n  t h e  n o r t h  w i t h  o v e r b u r d e n  d e e p e n in g  i n  t h e  a r e a  

o f  R a m p a r t  D r i v e  u n d  r e a c h i n g  d e p t h s  o f  tw o  t o  t h r e e  f o o t



a g a i n  a lo n g  f i t .  V ie w  D r i v e .  M r .  F e r r a r a  t o s t i f 1 c:d  t h a c  

a l t h o u g h  h e  w a s  u n c e r t a i n  n a  t o  t h o  a c t u a l  s o i l  c o n d i t i o n s  

a t  t h e  L im e  t h e  l e a s e s  w e r e  e n t e r e d  i n t o ,  l ie  f e l t  a  r e a l i s t i c  

c o n d i t i o n  w a s  t h a t  a p p r o x i m a t e l y  tw o  f o o t  o f  f i l l  v ;e s  r e q u i r e d  

o n  t h e  a v e r a g e  f o r  d e v e lo p m e n t  o f  t h o s e  l o t s  w h i c h  h e  e s t im a t e d  

w o u ld  c o s t ,  a t  t h e  t im e  o f  r e a p p r a i s a l ,  $ .5 0  p e r  s q u a r e  

f o o t .  M r .  S im m o n s ' a p p r a i s a l  r e p o r t  a n d  t e s t im o n y  r e g a r d in g *  

s o i l  c o n d i t i o n s  w e r e  s i m i l a r  t o  t h o s e  o f  M r . F e r r a r a .  I n  

M r .  S im m o n s ' a p p r a i s a l  o f  L o t s  8 a n d  3 0 ,  B l o c k  1 0 ,  h e  e s t i m a t e d  

a  c u r r e n t  c o s t  o f  s u r c h a r g i n g  t h e  p e a t  w i t h  c, r a v e l  i n  a n  

a m o u n t  a d e q u a t e  t o  s u p p o r t  p a r k i n g  a n d  s t o r a g e  y a r d s  v.*as 

$ 4 0 ,0 0 0 ,  w h i c h  d i v i d e d  b y  t o t a l  s i t e  a r e a  o f  4 6 ,0 2 1  s q u a r e  

f e e t  e q u a l s  $ .8 7  p e r  s q u a r e  f o o t .  J n  / {d ie .;P a iie 3 .7 : S .‘p p in io ! \ J  

t h e  i n v e s t i g a t i o n  a n d  a n a l y s i s  ;ib y  t h e  l e s s e e s '  tw o  a p p r a i s e r s '  

w e r e  r e a s o n a b l y  w e l l  s u p p o r t e d  a n d  ra u q h ..m a r.£  . . . c r e d i t a b l y  

t h a n  t h e  i n v e s t i g a t i o n ,  a n a l y s i s  a n d : ' t e s t im o n y  g i v e n  b y  

t h e  D i v i s i o n . •

B . M e a n in g  o f  P r i m a r i l y

T h e  l e s s e e s  c o n t e n d e d  t h a t  b e c a u s e  t h e  l e a s e ,  

r e g u l a t i o n  a n d  s t a t u t e  a l l  u s e  t h e  a d v e r b  " p r i m a r i l y "  t o  

m o d i f y  t h e  v e r b  i n ,  " s u c h  a d ju s t m e n t  t o  b e  b a s e d  p r i m a r i l y  

u p o n  a  r e a p p r a i s e d  a n n u a l  r e n t a l  v a l u e , "  t h a t  t h e  S t a t e  

s h o u ld  c o n s i d e r  o t h e r  f a c t o r s  i r .  a r r i v i n g  a t  a n  a n n u a l  r e n t a l  

v a l u e .  T h e  l e s s e e s  p o i n t  t o  1 1  AAC 5 8 .9 0 0  w h e r e in  t h e  i n t e n t  

o f  t h e  r e g u l a t i o n s  i s  s p e l l e d  o u t ,  i . e . ,  t o  " i n s u r e  e q u i t a b l e  

l e a s i n g "  t o  " e n c o u r a g e  d e v e lo p m e n t . "  A c c o r d i n g l y ,  t h e  l e s s e e s  

p r e s e n t e d  e v i d e n c e ,  u n r e f u t e d  b y  t i ro  D i v i s i o n ,  o f  t h a  d i f f i c u l t y  

i n  o b t a i n i n g  f i n a n c i n g  f o r  d e v e lo p m e n t  o f  t h e  l e a s e h o l d s .

T h e  D i v i s i o n ' s  p o s i t i o n  w a s  t h a t  t h e  w o rd  m e a n t  

n o t h in g  no w  w i t h  r e s p e c t  t o  t h e  l e a s e s  u n d e r  q u e s t . i o n ,  b u t  

U n i t  i  t  r e f e r r e d  t o  t h e  s i n c e  r e p e a l e d  p r o v i s i o n s  f o r .  w a i v e r



o '. I : . v e ~ y u n r  a d j u s t m e n t s  i n  c a s e s  ’•’h e r e  s u c h  a  w a i v e r  i s  

n o o o .-sssn ry  t o  o b t a i n  l o n g - t e r m  f i n a n c i n g .  . D i v i s i o n  .s tre & a e d .^

t h e  p o i n t  t h a b  t h e  l e s s e e s  n e v .p r ,  a t t e m p t e d  t y  o b t a in ,  t h e

•  -  *  J * ‘ t ' •  * .  * ;  •  > " » * * ■  *.*•• *  '*  *3
w a x v e r . .  T h e  P a n e l ,  f i n d s ? . t h e  D i v i s i o n ’s  a r g u m e n t  t o  b e  w i t h o u t '  

m e r i t .  F i r s t  o f  a l l ,  t h e  w o rd  " p r i m a r i l y "  a p p l i e s ,  i f  a t  

a l l ,  t o  L h e  r e a p p r a i s a l .  T h e  w a i v e r  w o u ld  m ean  t h e r e  w o u ld  

b e  n o  x - e a p p r a i s a l  a t  a l l .  T h e  s u g g e s t i o n  t h a t  t h e  l e s s e e s  

s h o u ld  h a v e  a t t e m p t e d  t o  g e t  t h e  w a i v e r  i s  a l s o  w i t h o u t  

m e r i t .  T h e  d a t e  o f  t h e  r e a p p r a i s a l  w a s  M ay 1 ,  1 9 7 6 ;  t h e  

d a t e  t h e  w a i v e r  r e p e a l  b e c a m e  e f f e c t i v e  w a s  J u n e  2 2 ,  1 9 7 6 .  

A s s u m in g  t h a t  t h e  l e s s e e s  h a d  n o t i c e  o f  t h e  r e a p p r a i s a l  

s i m u l t a n e o u s l y  w i t h  t h e  r e a p p r a i s a l ,  t h e r e  w o u ld  b e  o n l y  

s i> : w e e k s  i n  w h i c h  t o  g e t  t h e  w a i v e r  a f t e r  r e a p p r a i s a l .

T h e  l e s s e e s  i n d i c a t e d  s u c h  a c t u a l  n o t i c e  o f  r e a p p r a i s a l  

c a m e  m u ch  l a t e r ,  i n  J u n e  a n d  J u l y ;  t h i s  w a s  n o t  r e b u t t e d .

I t  i s  a l s o  u n r e a l i s t i c  t o  b e l i e v e  t h a t  t h e  S t a t e  w o u ld  h a v e  

a g r e e d  t o  s u c h  a  w a i v e r .

T h e  w o r d  " p r i m a r i l y " ,  t a k e n  a l o n g  w i t h  11  AAQ

5 8 . 9 0 0 ,  i s  n o t  w i t h o u t  m e a n in g .  T h e  P a n e l  b e l i e v e s  t h a t  

t h e  D i v i s i o n  s h o u ld  c o n s i d e r  o t h e r . . f a c t o r s  b e s i d e s  a  d e t e r m in a ­

t i o n  o f  o p e n  m a r k e t  r e n t ' . ; .  T h e  p r e s e n t  s t a t e  o f  t h e  l e a s e  

a n d  r e g u l a t i o n s  m a k e s  i t  d i f f i c u l t  t o  a r r i v e  a t  a  r e a d i l y  

a s c e r t a i n a b l e  m e a n in g ,  e s p e c i a l l y  i n  v i e w  o f  t h e  d u t y  o w ed  

t o  t h e  p e o p l e  o f  A l a s k a  b y  i t s  g o v e r n m e n t  t o  o b t a i n  a  g o o d  

r e t u r n  f r o m  t h e  S t a t e  l a n d .  W h i l e  p r i n c i p l e s  o f  l e g i s l a t i v e  

i n t e r p r e t a t i o n  d i c t a t e  t h a t  t h e  w o rd  b e  g i v e n  m e a n in g , t h e  

P a n e l  f i n d s  i t  d i f f i c u l t  t o  d o  s o .  ‘B e c a u s e .n o t h i n g  w a s  

p r e s e n t e d  t o  r e s o l v e  t h i s  d i le m m a , t h e  P a n e l  r e f r a i n s  f ro m  

a t t e m p t i n g  a  d e f i n i t i o n  b e y o n d  s u g g e s t i n g  t h a t  d o u b t s  o r  

a m b i g u i t i e s  b e  r e s o l v e d  i n  f a v o r  o f  t h e  l e s s e e .

-0-



C.. A pi w n ' s  i 3 . .

I 1 A n C  5 8 .4 3 0  s t a t e : ;  L h a .L  a n n u a l  m in im u m  r e n t a l s  

a h u l l  J.'.; c o m p u t e :!  f r o m  t h o  a p p r o v e d  a p p r a i s e d  m a r k e t  v u 3 .n o .

R e n t  p a le !  f o r  l a n d  i n  t h e  o p e n  m a r k e t  p l a c e  i s  t y p i c a l l y  

d e t e r m in e d  b y ,  a n d  e x p r e s s e d  a s ,  a  p e r c e n t a g e  o f  t h e  m a r k e t  

v a l u e  o f  t h e  3 u n d . T h e r e f o r e ,  a  r e a s o n u b 3 e  e s t i m a t e  o f  

t h e  f a i r  m a r k e t  v a l u e  o f  t h e  l a n d  i n  q u e s t i o n  m u s t  f i r s t  

b e  m ad e  b e f o r e  a  m a r k e t  r e n t  c a n  b e  d e r i v e d .  T h e  g e n e r a l l y  

a c c e p t e d  m e th o d  o f  a p p r a i s i n g  v a c a n t  l a n d ,  a n d  t h a t  w h ic h  

w a s  u s e d  b y  a l l  t h r e e  a p p r a i s a l  w i t n e s s e s ,  i s  t h e  d i r e c t  

m a r k e t  c o m p a r i s o n  a p p r o a c h .  A l l  t h r e e  o f  t h e  a p p r a i s a l  

w i t n e s s e s  u t i l i z e d  d e f i n i t i o n s  i n  1 1  A A C  5 9 . 8 1 0 ( 1 1 ) ,  a n d  

1.1 A A C  5 8 .5 2 0  r e g a r d i n g  t h e  u s e  o f  c o m p a r a b le  l a n d  s a l e s .

A l l  t h r e e  a p p r a i s e r s  u s e d  t h e  sa m e  b a s i c  t e c h n i q u e s  i n  a d j u s t i n g  

c o m p a r a b le  l a n d  s a l e s  f o r  d i f f e r e n c e s  i n  c o m p a r i s o n  w i t h  

t h e  s u b j e c t  l o t s .  T h e  m a j o r  f a c t o r s  f o r  w h i c h  a d j u s t m e n t s  

w o r e  m ad e  w o r e  f o r  i n c r e a s e  i n  p r i c e  l e v e l s  b e t w e e n  t h e  

d a t e s  o f  s a l e  a n d  t h e  d a t e  o f  a p p r a i s a l ,  n e ig h b o r h o o d  l o c a t i o n ,  

s p e c i f i c  l o c a t i o n  ( c o r n e r  o r  i n s i d e  l o t ,  s t r e e t  im p r o v e m e n t s ,  

u t i l i t i e s  a v a i l a b l e ,  z o n in g ,  e t c . ) ,  a n d  p h y s i c a l  c h a r a c t e r i s t i c s  

o f  t h e  co m p  r a b i e s ,  i n c l u d i n g  s u c h  t h i n g s  a s  s o i l s ,  t o p o g r a p h y ,  

s h a p e  a n d  c a s e m e n t s .  A s  t h e  p a n e l  f i n d s  L h a t  o f f s i t o  .im p ro v e m e n t  

m ad e  s i n c e  1 9 6 .1 ., s p e c i f i c a l l y  w a t e r ,  s e w e r ,  p o w e r  a n d  r o a d  

im p r o v e m e n t s  a r e  t o  b e  i n c l u d e d  i n  a r r . l v . l u g  u t  t h o  f e e  m a r k e t  

v a l u e  o f  L h o  l a n d ,  t h e  I ’a n o l a d d r e s s e d  i t s e l f  t o  t h e  m a jo r  

p o i n t s  o f  d i s a g r e e m e n t  b e t w e e n  t h e  S t a t e  a n d  t h e  l e s s e e s 1 

a p p r a i s e r s  w h ic h  a r e  a d j u s t m e n t s  fo x- t im e  i n c r e m e n t ,  n e ig h b o r h o o d  

a n d  an  e l e c t r i c a l ,  t r a n s m i s s i o n  3 i.n o  e a s e m e n t .

(1) Virne Ad j us t n I.

A l l  t h r e e  a p p r a i s a l  w i t n e s s e s  a g r e e d  t h a t  a  r a p i d l y  

r i s i n g  t r e n d  o j  p r i c e  l e v e l s  f o r  I n d u s t r i . n l  l a u d  w a s  e v i d e n t



d u r i n g  i  >1 :: t w o - y e a r  p u r . lo c i  p r i o r  L n  t h e  a p p r a i s a l  d a t e  o f

J l r .  F e r r a r a  a n d  H r .  S im m o n s  c o n c lu d e d  ci t im e  i n c r e m e n t  o f

s a l e s  w h i c h  i n d i c a t e d  a  r a n g e  o f  t im e  i n c r e m e n t  f r o m  2 .8 %  

p e r  m o n th  t o  4% p e r  m o n t h . O ne e x a m p le  w h i c h  t e n d e d  t o  

l i m i t  M r .  D u n n 's  t e s t im o n y  i n  t h i s  r e g a r d  w a s  w h e r e  h e  c o m p a re d  

t h e  s a l e  o f  o n e  p a r c e l  w i t h  a  l a t e r  s a l e  o f  a n o t h e r  p a r c e l

t o  a r r i v e  a t  a n  i n d i c a t i o n  o f  t im e  t r e n d .  M r .  B u n n  d i d

n o t  a d j u s t  f o r  o t h e r  f a c t o r s  b u t  c o m p a r e d  t h e  tw o  s i t e s  

a s  e q u a l  i n  v a l u e  w h e n  a c t u a l l y  o n e  o f  t h e  s a l e  s i t e s  h a d  

m u ch  l e s s  u t i l i t y  t h a n  t h e  o t h e r  d u e  t o  i t s  v e r y  o d d  s h a p e . .  

A l s o ,  M r .  D u n n  u t i l i z e d  s a l e s  i n  a  f a s t e r  g r o w in g  a r e a  o f  

A n c h o r a g e  ( S o u t h  A n c h o r a g e )  i n  a r r i v i n g  a t  a  t im e  a d j u s t m e n t .  

T h e  P a n e l  b e l i e v e s  a  r e a s o n a b l e  u p w a rd  a d ju s t m e n t  f o r  t im e

in c r e m e n t  t o  b e  2% p e r  m o n t h . ‘T h i s  b e l i e f  i , s  b a s e d  o n  t h e

f a c t  t h a t  F e r r a r a  a n d  S im m o n s  u s e d  s a l e * ;  o f  p r o p e r t y  m o re  

l i k e l y  t o  r e f l e c t  a c c u r a t e l y  t h e  i n c r e a s e  i n  v a l u e  i n  t h e  

M o u n t a in  V ie w  a r e a ,  T h e  P a n e l  f i n d s  th e . l e s s e e s ' ; . ,  a p p r a i s e r s  

m o re  p e r s u a s i v e  o n  t h i s  p o i n t .

( 2 )  N e ig h b o r h o o d  L o c a t i o n s .

f r o m  t h e  im m e d ia t e  M o u n t a in  V ie w  a r e a ,  tw o  f r o m  t h e  A n c h o r a g e  

I n d u s t r i a l  P a r k  i n  t h e  S h i p  C r e e k  a r e a  a n d  1 4  i n  t h e  S o u t h  

A n c h o r a g e : a r e a  i n  t h e  v i c i n i t y  o f  I n t e r n a t i o n a l  .A i r p o r t

a r e a s  o f  A n c h o r a g e ,  t h a t  p r i c e  l e v e l s  f o r  i n d u s t r i a l  l a n d  

w a s  s i m i l a r  a n d  l .h a t  n o  a d j u s t m e n t s  w o r e  r e q u i r e d  f o r

% p e r  m o n th  w a s  a p p r o p r i a t e .  M r .  D u n n  u s e d  10  c o m p a r a b le

M r .  D u n n  u s e d  18  c o m p a r a b le  l a n d  s a l e s  w i t h  tw o
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r ie ig h b o r h o o c l  l o c a t i o n  t o  t h e  c o m p a r a b le  s a l e s  v is e d .  M r .

SJiiuinom s a n d  H i . l ’o r r a r a  b o t h  a g r e e d  t h a t  t h e  A l a s k a  I n d u s t r i a l  

{ S u b d i v i s i o n  n e ig h b o r h o o d  w a s  i n f e r i o r  i n  p r i c e  l e v e l s  t o  

c i t h e r  o f  t h e  S h i p  C r e e k  o r  S o u t h  A n c h o r a g e  I n d u s t r i a l ,  a r e a .  

T e s t i m o n y  w a s  g i v e n  a n d  a g r e e d  h y  a l l  p a r t i e s  t h a t  t h e  A l a s k a  

I n d u s t r i a l  S u b d i v i s i o n  i s  v / e l l  l o c a t e d  i n  p r o x i m i t y  t o  t h e  

d o w n to w n  b u s i n e s s  c e n t e r  o f  A n c h o r a g e ,  i s  c l o s e  t o  t r a n s p o r t a t i o n  

f a c i l i t i e s ,  a n d  h a s  g o o d  a r t e r i a l  a c c e s s .  H o w e v e r , t e s t i m o n y  

w a s  g i v e n  t h a t  t h e  t y p e  a n d  i n t e n s i t y  o f  u s e s ,  a s  w e l l  a s  

t h e  r a t e  o f  d e v e lo p m e n t  w i t h i n  t h e  A l a s k a  I n d u s t r i a l  S u b d i v i s i o n  

a r e  i n f e r i o r  t o  t h e  S h i p  C r e e k  a n d  S o u t h  A n c h o r a g e  I n d u s t r i a l  

a r e a s .  T h e  P a n e l  a g r e e s  w i t h !  t h e '  l e s s e e s '  a p p r a i s e r ^ ,  i n 7 

t h i s  r e g a r d  a n d  f i n d s  t h a t  t h e - p r i c e s  o f  c o m p a r a b le  l a n d '  

s a l e s  f r o m  t h e  S h i p  C r e e k  a n d  S o u t h  A n c h o r^ g i?  I n d u s t r i a l  

a r e a s  s h o u l d  b e  a d j u s t e d  d o w n w a r d i b e f o r e a r r i v i n g  a t  a  c o m p a r a b ly "  

m a r k e t  v a l u e  f o r  s u b j e c t  l o t s  i n  ! t h e  A l a s k a .  I n d u s t r i a l  S u b d i v i s i o n )

( 3 )  E l e c t r i c a l  T r a n s m i r s i o n  L i n e  E a s e m e n t .

T e s t im o n y  w a s  g i v e n  a n d  e v i d e n c e  p r e s e n t e d  c o n c e r n i n g  

a n  e l e c t r i c a l  t r a n s m i s s i o n  l i n e  e a s e m e n t  45  f e e t  i n  w i d t h  

w h i c h  c r o s s e s  d i a g o n a l l y  t h r o u g h  t h e  A l a s k a  I n d u s t r i a l  S u b d i v i ­

s i o n .  A c c o r d in g  t o  t e s t i m o n y ,  n o  p e r m a n e n t  s t r u c t u r e s  m ay  

b e  b u i l t  w i t h i n  t h e  e a s e m e n t  r i g h t - o f - w a y  a n d  n o  s t r u c t u r e s  

m ay b e  p l a c e d  c l o s e r  t h a n  10  f e e t  v e r t i c a l l y  a n d  h o r i z o n t a l l y  

f r o m  t i i e  e l e c t r i c a l  w i r e s  o r  s u p p o r t s .  M r . M unn t e s t i f i e d  

t h a t  t h e  t r a n s m i s s i o n  . l i n e  e a s e m e n t  w a s  n o t  i m p o r t a n t  a n d  

w o u ld  n o t  r e s u l t  i n  a n y  l o s s  i n  v a l u e  t o  t h o s e  l o t s  c r o s s e d  

b y  t h e  e a s e m e n t .

M r .  F e r r a r a  t e s t i f i e d  t h a t  t h e r e  i s  a  l o s s  o f  

v a l u e  i n  v a i y t n g  d e g r e e s  c a u s e d  b y  t h e  c a s e m e n t ,  d e p e n d in g  

u p o n  . i t s  . l o c a t i o n  w i t h i n  e a c h  a f f e c t e d  l o t .  A l t h o u g h  M r .

F e r r a r a  s n . id  l ie  d i d  n o t. h a v e , t im e  t o  i n v e s t i g a t e  t h e  e f f e c t
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o n  v a l u e  t o  a  s u f f i c i e n t  d e g r e e  t o  c s t im a t . f i  w h i i t  l o s s  i n  

v a l u e  w o u ld  b e  i n v o l v e d  f o r  s p e c i f i c  l o t s ,  h e  . s a id  o n e  m e a s u r e  

o f  t h e  l o s s  i n  v a l u e  w o u ld  b e  t h o  c o s t  o f  r e l o c a t i n g  t h o  

e a s e m e n t  e i t h e r  w i t h i n  t h e  p u b l i c  s t r e e t  r i g h t - o f - w a y  o r  

a l o n g  t h e  p r o p e r t y  b o u n d a r i e s .

M r .  L e o n  B ro w n #  a  l e s s e e  i n  t h e  A l a s k a  I n d u s t r i a l  

S u b d i v i s i o n  s i n c e  M a y , 1 9 5 8 ,  t o  t h e  p r e s e n t ,  t e s t i f i e d  a s  

t o  t h e  p r o b le m s  e n c o u n t e ? :c d  i n  d e v e l o p i n g  f o u r  l o t s  w h ic h  

w e r e  a f f e c t e d  b y  t !  j. s  t r a n s m i s s i o n  l i n e  e a s e m e n t .  T h e  P a n e l  

n o t e s  h e r e  t h a t  M r .  W i lh o u r  s a i d  h e  c o m p la in e d  t o  P e a n u t s  

M a in  o n  t h e  s t a f f  o f  t h e  D i v i s i o n  o f  L a n d s  w i t h  a  r e s u l t a n t  

r e n t  r e d u c t i o n  b e c a u s e  o f  t h e  e f f e c t  o f  t h e  e a s e m e n t .

T f t q n P a p e l  b ^ l i e y e s . . . . . i : h a t  t h e  e v i d e n c e  i s  c o n c lu s i v e , , . : )  

a n d  com m on s e n s e  d i c t a t e s . t h a t  th e ' e l e c t r i c a l  t r a n s m i s s i o n  , 

l i n e  e a s e m e n t  h a s  a n  a d v e r s e  e f f e c t  o n  v a l u e .  T h e  P a n e l  

s u g g e s t s  t h a t  t h e  t e s t i m o n y  o f  M r .  F e r r a r a  a s  t o  t h e  c o s t  

t o  c u r e  m e t h o d , t h a t  i s  t h e  c o s t  o f  r e l o c a t i n g  t h e  t r a n s m i s s i o n  

l i n e , i s  o n l y  o n e  w a y  o f  m e a s u r in g  t h i s  l o s s  i n  v a l u e  a n d  

t h a t  o t h e r  a p p r o p r i a t e  m e a n s  o f  e s t i m a t i n g  l o s s  o f  v a l u e  

m ay  b e  u s e d .  B e f o r e  M r .  F e r r a r a ' s  m e th o d  i s  u s e d ,  a n  i n v e s t i g a ­

t i o n  o f  t h e  f e a s i b i l i t y  a n d  l i k e l i h o o d  o f  m o v in g  t h e  l i n e  

s h o u l d  b e  m a d e . T h e  P a n e l ,  n o t e s  t h a t  t h e  t r a n s m i s s i o n  l i n e  

a f f e c t s  i n  a  s u b s t a n t i a l  w a y  f o u r  o f  t h e  r e a p p r a i s e d  l o t s .

O ne m e th o d  m ig h t  b e  a n  a c t u a l  c o m p u t a t io n  o f  t h e  v a l u e  o f  

t lu *  . l o s t  a r e a .  

v  ( 4 )  M e n t a l  R a t e .

T h e  M ay 1 ,  1 9 7 G , a d j u s t m e n t ,  i n  a d d i t i o n  Lo  u s i n g  a 

h i g h e r  f a i r  m a r k e t  v a l u e  a s  a  b a s i s  f o r  c o m p u t in g  t h e  a n n u a l  r a n  

a !  s o  i n c r e a s e ? ;  t h e  r e n t a l  r a t e  f r o m  G 'i t o  O f .  T h i n ,  M r .  h im ;! 

t e s t i f i e d ,  w a s  d o n e  b e c a u s e  lit .* ; r e v i e w  a n d  a n * l y ? ; : i . s  o f  p . :  I  v a t u  

l e n s e s  i n  t h e  ecu lr.iun  i . t y  i n d i c a t e d  L i n t  O t w e?; Ik :* , m i r e  a e p i .o p r l a  

l i i  t e .
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T h e  l e s s e e s  p r o t e s t e d  t h a t  t h i s  i n c r e a s e  w a s  u n w a r r a n t e d  

T h e y  c i r y u i i  t h a t  v a r i o u s  p r o v i s i o n s  o f  D ig  t a t e  l e a s e  n u k e  

i t  l e s s  d o s i i - a h l e  t h a n  a  p r i v a t e  l e a s e  a n d  t h a t  t h e r e f o r e  

t h e  r e n t a l  r a t e  s h o u ld  b e  l o w e r .  T h e  m a j o r  d i f f e r e n c e s  

w h i c h  m ad e  t h e  s t a t e  l e a s e  l e s s  d e s i r a b l e  w e r e  a s s e r t e d  

a s  f o l l o w s :

( a )  L a c k  o f  s u b o r d i n a t i o n . M an y  p r i v a t e  l e a s e s  a l l o w  

f o r  s u b o r d i n a t i o n  o f  t h e  f e e  t o  a n y  e n c u m b r a n c e  p l a c e d  o n  

t h e  p r o p e r t y  t o  s e c u r e  d e b t  f i n a n c i n g .  T h e  s t a t e  l e a s e  

d o e s  n o t  p r o v i d e  f o r  t h i s ,  i t  o n l y  a l l o w s  t h e  f i n a n c i n g  

a g e n c y  t o  s t e p  i n t o  t h e  s h o e s  o f  t h e  l e s s e e  b y  w a y  o f  a  

" c o l l a t e r a l  a s s ig n m e n t  o f  i n t e r e s t . "  M r .  B u n n  t e s t i f i e d

t h a t  t h i s  p r o v i s i o n  w a s  s u b s t a n t i a l l y  t h e  s a m e  a s  s u b o r d i n a t i o n ;  

t h u s ,  n o  d o w n w a rd  a d ju s t m e n t  s h o u ld  b e  m ad e  i n  t h e  r e n t a l  

r a t e s  t o  a l l o w  f o r  t h i s .  |^ ^ / ; j | 'e s % i^ p n y  o f  A n d y  H o g e , .anI* 

a t t o r n e y  h e a v i l y  i n y p i . y e d . ' i n :  l e a i i e  f i n a n c i n g ,  .a n d  J o h n  H a m p e r 

o jE P e o p l e s  B a n k  p e r s u a d e  t h e .  P a n e l  t h a t  M r .  B u n n ' s  p e r c e p t i o n  

of s u b o r d i n a t i o n  i s  s im p ly - . .w r o n g , ; ,T h e  l a c k  o f  s u b o r d i n a t i o n  

i r i  t h e  S t a t e  l e a s e  , i s . ' a . . V e r y : ' s i g n i f i c a n t  f a c t o r  f o r  w h ic h  

a d  j  u s t m e n t  : i i 'K ' r e n t a l . : . r a t .e : : . ,6 .h o u ic i : .b e ,  m a d e .

(b )  L a c k  o f  a r b i t r a t i o n  a n d  r e n t  c e i l i n g .  M an y  p r i v a t e  

l e a s e s  p r o v i d e  f o r  a r b i t r a t i o n  o f  d i s p u t e s  o v e r  r e n t  o r

r e n t  c e i l i n g s  o r  r e n t  p a y m e n t s  a d j u s t e d  i n  a c c o r d a n c e  w i t h  

t h e  c o s t  o f  l i v i n g  i n d e x .  T h e  S t a t e ’s  l e a s e  c o n t a i n s  n o n e  

o f  t h e s e  p r o v i s i o n s .  M r .  B u n n  m ad e no  a t t e m p t  t o  a d j u s t  

f o r  t h e s e  p r o v i s i o n s ,  ^ h o ^ ^ s s f j g ^ ^ r g u e ,  w i t h  c o n s i d e r a b l e  • 

m e r i t ,  t h a t  p r o v i s i o n s ' -  S t y £ j y : ; . a & - f o n t . : c e i l i n g s ,  ; l i n k i n g  a d ju s t m e n t s  

t o  ' t h e .  c o n s u m e r . . p r i c c . '^ d f t s ' i r t i j j R d  a r b i t r a t i o n  p r o v i s i o n s  

p r o v i d e  so m e  d e g r e e  p f . . p ^ e d i p ' t c i b i l i t y  a s  t o  w h a t  t h e  r e n t  

w i l l  h a  i n  t h e  f u f u r e / U  . T h i s . p r e d i c t a b i l i t y  . i s  a b s e n t  i n  

t h e  S t a t e  l e a s e s ,  w h i c h  p r o v i d e  f o r  a  u n i l a t e r a l  a d ju s t m e n t
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o f  r e n t a l s  b y  t h e  l e s s o r .

( c )  O p t i o n  t o  p u r c h a s e . M an y  p r i v a t e  - l e a s e s  u l s o  

p r o v i 'd t }  a n  o p t i o n  t o  p u r c h a s e .  T h e ' S t a t e ' s  l e a s e  c o n t a i n s  

• n o  s u c h ,  p r o v i s i o n .

(d )  F l o a t i n g e a .s e n e n L .  T h a  S t a t e ' s  l e a s e  c o n t a i n s  

a f l o a t i n g  e a s e m e n t  g i v i n g  t h a  l e s s o r  t h e  r i g h t  t o  g r a n t  

e a s e m e n t s  o r  r i g h t s - o f  v ;a y  a c r o s s  t h e  l e a s e d  l a n d  w i t h  c o m p e n s a ­

t i o n  f o r  im p r o v e m e n t s  d a m a g e d  o r  d e s t r o y e d ,  b u t  d o e s  n o t  

p r o v i d e  f o r  c o n s e q u e n t i a l  d a m a g e . T h e  p r i v a t e  l e a s e s  d o

n o t  r e s e r v e  t h i s  k i n d  o f  e a s e m e n t .

M o s t  p r i v a t e  l e a s e s  c o n t a i n  o n e  o r  m o re  p r o v i s i o n s  

w h i c h  m a k e  th e m  m o re  a d v a n t a g e o u s  t o  t h e  l e s s e e  t h a n  t h e  

S t a t e ' s  l e a s e .  C o n t r a r y  t o  t e s t i m o n y  o f  M r-. B u n n ,  t h e  S t a t e n s  

l e a s e  c o n t a i n s  n o  p r o v i s i o n s  m o r e , .a d v a n t a g e o u s  t o  t h e  l e s s e e s /  

G i v e n  t h e  lo n g  t e r m  o f  t h e  S t a t e  l e a s e ,  t h e  P a n e l  d o e s -  n o t  

b e l i e v e  t h e  r i g h t  t o  r c h e w  i s . o f , ' s i g n i f i c a n t  b e n e f i t  t o  

t h e  l e s s e e .  ' .T h e  e v i d e n c e  i s  '.pv<5?-s?b.el.n».in$-..9n t h i s  p o i n t .

T h e  b a n k e r ,  a t t o r n e y ,  a n d  l e s s e e , ' * ; . ;  a p p r a i s e r s  a l l  t e s t i f i e d  

a, t o  t h e  m o re  .n o x io u s  S t a t e  l e a s e - . '  T h u s ,  t h e  P a n e l  b e l i e y e s  

.th e  i n c r e a s e  i n  r e n t a l  r a t e  t o  8%;-i s  u n j u s t i f i e d .  T h e  g e n e r a l  

m a r k e t  r a t e  f o r  p r i v a t e  l e a s e s  i s  n o  d o u b t  i n  L ite  ,8 »  r a n g e ; '
* /  • y  i .. .

h o w e v e r ,  so m e  a l l o w a n c e  s h o u ld  b e  m ad e  f o r  t h e  l e s s  d e s i r a b l e .

'  f e a t u r e s  o f  t h e  S t a t e  l e a s e .  F o r ' , ; t h e  a b o v e , r e a s o n s ,  t h e  

P a n e l  b e l i e v e s  a  r e t u r n  t o  t h e  6 $  ,£ ? . t c  w o u ld  a c c u r a t e l y  

r e f l e c t  t h e  m a r k e t  r e n t a l  v a l u e  f o r ' - a  S t a t e  l e a s e .



IV

S U iV 'A K V  AW I) I ' lh 'D IU G S  0 ?  P A C T

I n  o u m n e jry , t h e  P a n e l  m a k e s  t h e  f o l l o w i n g  f i n d i n g s :

1 . T h e  D i v i s i o n  i n c o r r e c t l y  m ad e  n o  a l l o w a n c e  f o r  s i t e  

p r e p a r a t i o n  t o  a r r i v e  a t  a  f a i r  m a r k e t  v a l u e  i n  a c c o r d  w i t h  

t h e  l e a s e .  T h e  e v i d e n c e  v a n  o v e r w h e lm in g  t h a t  t h e r e  w a s  

s u b s t a n t i a l  o v e r b u r d e n  t o  r e m o v e ,  f r o m  o n e  t o  f o u r  f e e t  w i t h  

so m e  f i l l  r e q u i r e d  p e r h a p s  o n  m o s t  l o t s .

2 .  T h e  D i v i s i o n ' s  a p p r a i s e r  . i n c o r r e c t l y  a r r i v e d  a t  a  

t im e  i n c r e m e n t  t o  u s e  f o r  u p w a r d  a d ju s t m e n t  o f  c o m p a r a b le  

s a l e s .  T h e  P a n e l  f i n d s  t h a t  t h e  2% p e r  m o n th  t im e  a d ju s t m e n t  

s u g g e s t e d  b y  t h e  l e s s e e s '  a p p r a i s e r s  t o  b e  w e l l  f o u n d e d  a n d  t h e  

c o r r e c t  o n e  t o  a p p l y  i n  t h e  a p p r a i s a l  o f  t h e  s u b j e c t  l o t s .

3 .  T h e  D i v i s i o n ' s  a p p r a i s e r  u s e d  so m e  14 s a l e s  f ro m  

t h e  S o u t h  A n c h o r a g e  a r e a  a s  c o m p a r a b le s  i n  h i s  r e a p p r a i s a l .

O n ly  f o u r  c o m p a r a b le  s a l e s  w e r e  t a k e n  f r o m  a n  a r e a  n e a r  t h e  

s u b j e c t  p r o p e r t y .  T h e  P a n e l  i s  c o g n i z a n t  t h a t  H r .  B u n n  v?as 

a t t e m p t i n g  L o  f i n d  l a n d  o f  t h e  sa m e  z o n in g  c l a s s i f i c a t i o n  a s  t h e  

s u b j e c t  l o t s  t o  u s e  a s  c o m p a r a b le s .  H o w e v e r ,  t h e  P a n e l  f i n d s  

t h a t  t h e  r a t e  o f  d e v e lo p m e n t  i s  h i g h e r  i n  S o u t h  A n c h o r a g e  a n d  

t h a t  t h e  t y p e  a n d  i n t e n s i t y  o f  u s e s  i s  g r e a t e r .  Som e a p p r o p r i a t e  

d o w n w a rd  a d j u s t m e n t  s h o u l d  b e  m ad e b e f o r e  a r r i v i n g  a t  a n  a p ­

p r a i s e d  v a l u e  o f  s u b j e c t  l o t s  f r o m  t h e s e  S o u t h  A n c h o r a g e  s a l e s .  

A d d i t i o n a l l y ,  t h e  D i v i s i o n ' s  a p p r a i s e r  s h o u ld  c o n s i d e r  t h e  co m ­

p a r a b l e  s a l e s  u s e d  b y  t h e  l e s s e e s '  a p p r a i s e r s ,  e v e n  th o u g h  t h e y  

w e r e  o f  d i f f e r i n g  z o n in g  c l a s s i f i c a t i o n s .

4 .  T h e  D i v i s i o n ' s  a p p r a i s e r  s h o u ld  h a v e ,  b u t  d i r t  n o t ,  

a d j u s t  d o w n w a rd  t h e  v a l u e  o f  t h e  l o t s  w h i c h  h a v e  a n  electrical 
t r a n s m i  s s . i o n  . l i n e  r u n n in g  t h r o u g h  t h e m . T h e  P a n e l  f i n d s  f r o m  

t h e  m ap s u b m i t t e d  b y  t h e  D i v i s i o n  t h a t  t h i s  l i n e  h a s  c a u s e d  a
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s u b s t a n t i a l  d in i .n u t . io n  i  n t h e  va lu e .-  o f  a t  l e a s t  f o u r  o f  t h e  

r e a p p r a i s e . . ’ l o t s .  A d d i t i o n a l l y ,  t h o  P a n e l  f i n d s  t h a t  t h o  

a d j u s t m e n t  s u g g e s t e d  b y  M i: . F e r r a r a  t o  b o  a p p r o p r i a t e  o n l y  i f  

i t  w e r e  e c o n o m i c a l l y  f e a s i b l e  t o  m o ve  t h o  l i n e ,  a n d  l i k e l y  t h a t  

s u c h  a  c u r e  c o u ld  b o  c o n s u m m a te d .

5 .  T h e  r e n t a l  r a t e  o f  8% i s  e x c e s s i v e ,  c o n s i d e r i n g  t h e  

p r i v a t e  l e a s e  m a r k e t  a n d  t h e  d i s a d v a n t a g e o u s  p r o v i s i o n s  i n  t h e  

S t a t e  l e a s e ,  i n c l u d i n g :  ( a )  n o  s u b o r d i n a t i o n  o f  f e e ,  (b )  n o

r e n t  c e i l i n g s ,  (c .) u n i l a t e r a l  a d ju s t m e n t  v ; i t h  no  a r b i t r a t i o n ,  (d )  

f l o a t i n g  e a s e m e n t s ,  ( e )  l a c k  o f  o p t i o n  t o  p u r c h a s e .  S ; . e c i f i c a l l y ,  

t h e  p r i v a t e  l e a s e s  e x a m in e d  c o n t a i n e d  o n e  o r  m o re  o f  t h e  f o l l o w i n g  

a d v a n t a g e o u s  c o n d i t i o n s :  ( a )  s u b o r d i n a t i o n ,  (b )  a n  o p t i o n  t o

p u r c h a s e ,  ( c )  r e n t  c e i l i n g s ,  (d )  a r b i t r a t i o n ;  a n d  n o n e  c o n t a i n e d  

f l o a t i n g  c a s e m e n t s  p r o v i s i o n s .

6 . T h e  P a n e l  f i n d s  t h a t  s u b o r d i n a t i o n  a n d  c o l l a t e r a l  

a s s ig n m e n t  a r e  n o t  t h e  sa m e  a s  s u g g e s t e d  b y  t h e  D i v i s i o n ' s  

a p p r a i s e r .  T h e  e v i d e n c e  o n  t h i s  p o i n t  i s  o v e r w h e lm in g ,  c o n s i s t ­

i n g  o f  t h e  t e s t im o n y  o f  a  d i s i n t e r e s t e d  e x p e r t ,  M r .  I lo g o , t h a t  

f i n a n c i n g  o f  a  l e a s e h o l d  i n t e r e s t  i s  t y p i c a l l y  m u ch  m o re  f a v o r ­

a b l e  t o  a  l e s s e e  w h e n  t h e  l a n d  l e a s e  c o n t a i n s  a  s u b o r d i n a t i o n  

a g r e e m e n t . M r .  K a m p e r , M r .  S im m o n s  a n d  M r .  F e r r a r a  a g r e e d  w i t h  

t h i s  a s s e r t i o n .

7 .  T h e  a d v a n t a g e s  a l l e g e d  t o  b e  p r e s e n t  i n  t h e  S t a t e  

l e a s e  a r e  m o re  i l l u s o r y  t h a n  r e a l .  A n y  a d v a n t a g e s  t o  L h o  r i g h t  

t o  re n c -v ; t h e  5 5 - y e a r  S t a t e  l e a s e  a n d  r e m o v in g  im p r o v e m e n t s  i s ;  

i n s i g n i f i c a n t  i n  r e l a t i o n  t o 1 t h e  d i s a d v a n t a g e o u s  f e a t u r e s  

d e s c r i b e d  i n  F i n d i n g  W o. 5 '. T h i s ;  i r .  s u p p o r t e d  b y  w e ig h t  o f

t h e  t e s t im o n y  o f  e x p e r t  w i t n e s s e s .

0 .  T h e  l e s s e e s  h a d  no  r e a l  o p p o r t u n i t y  a f t e r  t h e y  h a d  

r e c e i v e d  n o t i c e  o f  t h e  r e a p p r a i s a l  a n d  b e f o r e  t h e  e  f  fo e  h i  v-..-
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d u l .o  o f  til.-- i:cs j>•. a  1 o f  t h e  v a I v o r  o f  a d ju s t m e n t  t o  s e e k  s u c h  a

v .a i . v c . r . I t  w a s  u n r e a l i s t i c  Lo  t h i n k  t h e y  m ig h t  h a v e  r e a s o n  t o

s e e k  s u c h  a  w a i v e r  p r i o r  t o  r e c e i v i n g  n o t i c e  o f  t h e  r e a p p r a i s a l . 

»
9 .  T h e  e f f e c t  o f  t h e  a d j u s t e d  r e n t a l s  i s  t o  d i s c o u r a g e  

d e v e lo p m e n t  o f  t h e  s u b j e c t  a r e a  r a t h e r  t h a n  t o  f u r t h e r  t h e  

o b j e c t i v e  o f  e n c o u r a g in g  d e v e lo p m e n t ,  w h i c h  i s  t h e  i n t e n t  o f  

t h e  l e a s i n g  r e g u l a t i o n s  (1 1  A A C  5 8 . 9 0 0 ) .

1 0 .  A  n e w  r e a p p r a i s a l  b y  t h e  D i v i s i o n  s h o u ld  b e  c o n d u c t e d .

C 0 1 1 C LU S I0 N S  O F LAW  

T h e  P a n e l  h a v i n g  h e a r d  l e g a l  a r g u m e n t  a n d  r e a d  t h e  

m e m o ra n d a  s u b m i t t e d  m a k e s  t h e  f o l l o w i n g  c o n c l u s i o n s  o f  l a w :

1 .  T h e  l e a s e  a n d  r e g u l a t i o n s  r e a d  t o g e t h e r  r e q u i r e  t h a t  

t h e  D i v i s i o n  i n c l u d e  i n  i t s  a p p r a i s a l  o f  s u b j e c t  l o t s  t h e  . i n c r e ­

m e n t  o f  v a l u e  g e n e r a t e d  b y  o f f s i t e  im p r o v e m e n t s ,  s u c h  a s  i n s t a l l a ­

t i o n  o f  r o a d s  a n d  u t i l i t i e s  i n t o  t h e  s u b d i v i s i o n ,  w i t h ,  t h e  p r o ­

v i s i o n  t h a t  a n y  u t i l i t y  h o o k - u p  t o  a  m a in  t r u n k  l i n e  w h i c h  v a s  

p a i d  f o r  b y  t h e  l e s s e e  o r  a  p r e d e c e s s o r  n o t  b e  i n c l u d e d ,  e v e n

i f  i t  . i s  o f f  t h e  s u b j e c t  p r o p e r t y .

2 .  T i i e  t e r r a s  " s u c h  a d ju s t m e n t  t o  b e  b a s e d  p r i m a r i l y  

u p o n  a  r e a p p r a i s e d  a n n u a l  r e n t a l  v a l u e  o f  l a n d "  a n d  " a n y  c h a n g e s  

o r  a d j u s t m e n t s  s h a l l  b e  b a s e d  p r i m a r i l y  u p o n  t h e  r e a p p r a i s e d  

r e n t a l  v a l u e "  f o u n d  i n  t h e  S t a t e ’s  l e a s e  a n d  11  A A C  5 8 .5 2 0  m ean  

t h a t  t r i e  D i v i s i o n  s h o u ld  c o n s i d e r  o t h e r  f a c t o r s ' b e s i d e s  a  r e a p ­

p r a i s e d  a n n u a l  r e n t a l  v a l u e  i n  a r r i v i n g  a t  a n  a d j u s t e d  r e n t a l .

T h i s  i s  s o  b e c a u s e  o f  t h e  u s e  o f  t h e  a d v e r b  " p r i m a r i l y "  t o  

m o d i f y  t h e  v e r b  " b a s e d . "  T h e  p r i n c i p l e s  o f  i n t e r p r e t a t i o n  d i e t i t e  

i t  b e  g i v e n  m a i l i n g ;  w i t h o u t  t h e  p r e s e n c e  o f  t h i n  w o rd  t h e  

D i v i s i o n  w ou ld  b e  a b l e  t o  c o n s i d e r  o n . lv  t h e  j  eap p ;* :c '.i;w .:d  a n n u e l  

r e n t a l  v a l u e . '
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M. 'J'liti j e n g p r a . i s a . l  o f  / la y  .1 , ID '/ G , t h o  s u b j e c t  o f  t h i s  

h o a r  j n y , w a s  n o t  d o n '.: c o n s i s t e n t  w i t h  t h o  p r o v i s i o n s  o f  1 1  A AC

5 8 . 9 0 0 ,  w h i c h  e x p r e s s e s  t h o  i n L c n t  o f  t h o  l e a s i n g  c h a p t e r  o f  

t h e  A d m i n i s t r a t i v e  C o d e .

4 .  S u b o r d i n a t i o n  o f  t h o  f o e  a n d  c o l l a t e r a l  E is c ig n m a n t  

a r e  s u b s t a n t i a l l y  d i f f e r e n t  a s  a  m a t t e r  o f  la v / .  S u b o r d i n a t io n  

o f  t h e  f e e  m o a n s  t h e  f e e  c a n  b e  e n c u m b e r e d  t o  s e c u r e  d e b t  

f i n a n c i n g  f o r  t h e  l e s s e e .  T h e  h o l d e r  o f  a  c o l l a t e r a l  a s s i g n ­

m e n t  m e r e l y  s t e p s  i n t o  t h e  s h o e s  o f  t h e  l e s s e e .  '

- V I  '

RECO M M EN D ATIO N S 

I m p l i c i t  i n  t h e  a b o v e  d i s c u s s i o n  a n d  f i n d i n g s  i s  t h a t  

t h e  P a n e l  f i n d s  t h e  D i v i s i o n ' s  r e a p p r a i s a l  u n a c c e p t a b l y  h i g h .  

T h e r e f o r e ,  t h e  P a n e l  re c o m m e n d s  t h a t  t h e  s u b j e c t  l o t s  i n  t h e  

A l a s k a  I n d u s t r i a l  S u b d l v . i s o n  b e  r e a p p r a i s e d  b y  t h e  D i v i s i o n  i n  

a  m a n n e r  c o n s i s t e n t  w i t h  t h e  a b o v e  d i s c u s s i o n ,  f i n d i n g s  a n d  

c o n c l u s i o n s .

I n  a d d i t i o n ,  t h e  P a n e l  b e l i e v e s  f u r t h e r  r e c o m m e n d a t io n s  

a r e  a p p r o p r i a t e .  T h e  p r e s e n t  l e a s e  a n d  t h e  p r e s e n t  l e a s i n g  

p o l i c y  .s h o u ld  b e  m o d i f i e d .  T h e s e  m o d i f i c a t i o n s  s h o u ld  b e  

d e s ig n e d  t o  p u t  Ih .o  S t a t e  o n  a  c o m p a h . i L i v e  f o o t i n g  t o  t h e  d e g r e e  

p o s s i b l e  w i t h  p r i v a t e  l e s s o r s  a n d  a r e  a s  f o l l o w s :

1 . I n  a c c o r d  w i t h  t h e  p r o v i s i o n s  o f  t h e  l e a s e ,  t h e  

l e s s e e s  s h o u l d  b e  e n c o u r a g e d  Lo  r e c o r d  e x p e n s e s  i n c u r r e d  in . 

s i t e  p r e p a r a t i o n  s o  t h a t  t h e  " o r i g i n a l  c o n d i t i o n "  c a n  b e  m o re  

a d e q u a t e l y  a s c e r .  l a i n o d .

2 .  T h e  l e a . s e  l a n g u a g e  s h o u ld  b e  c l a r i f i e d  l o  re m o v e  a n y  

p o s s i b l e  i n c o n s i s t e n c i e s  w i t h  1.1 A A C  5 8 . 5 2 0 .

i  • T o  j  in s u r e  so m e p r e d i c : t q h i . 1  i h .y , p l a c e  s o n s  c o n l  <>! o y e r  

t h e  i . i . x e  o f  L ite  r e n t a l ,  i n c r e a s e  t h r o u g h  u l . i l i x a t i o n  o f  a  c e i l i n g
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o n  t h e  s i z e  o f  t h e  i n c r e a s e  i n  r e n t a l  c v c : r y  . f i v e  y e a r s .

4 .  P r o v i d e  Ho?' a r b i t r a t i o n  o f  d i s p u t e s  o v e r  t h e  a n n u a l  

r e n t a l  a r r i v e d  a t  a f t e r  a  r e a p p r a i s a l  p r o c e s s  a n d  o v e  r  .i n  t e r  p r o  • • 

t a t  - o n  o f  o t h e r  s e c t i o n s  o f  t h e  l e a s e .  T h i s  w o u ld  a m e l i o r a t e ,  

t h e  c u r r e n t  u n i l a t e r a l  n a t u r e  o f  r e n t  a d j u s t m e n t s .

5 .  E l i m i n a t e  t h e  f l o a t i n g  e a s e m e n t .  T h e  S t a t e  c o u l d  

e x e r c i s e  t h e  r i g h t  o f  e m in e n t  d o m a in  t o  c o n d e m n . T h e  c o n d e m n a ­

t i o n  w o u ld  r e s u l t  p r o b a b l y  i n  g r e a t e r  c o m p e n s a t io n  f o r  d a m a g e s  

t o  t h e  . l e s s e e ,  e s p e c i a l l y  i n  v i e w  o f  t h e  S u p re m e  C o u r t  d e c i s i o n  

i n  S t a t e  v .  H a m m e r,  5 5 0  P .  2 d  8 2 0 ,  t h u s  t h a  l e a s e :  w o u ld  b s

m o re  a t t r a c t i v e  t o  t h e  l e a s i n g  m a r k e t .  A d d i t i o n a l l y ,  t h a  

l a n g u a g e  i n  t h e  c u r r e n t  l e a s e  i s  a m b ig u o u s  a s  t o  d a m a g e s  co m ­

p e n s a b l e .  T h i s  a m b i g u i t y  o n l y  e n c o u r a g e s  l i t i g a t i o n .

6 . T h e s e  a b o v e  r e c o m m e n d a t i o n s , - i f  a d o p t e d ,  w o u ld  

a s s u r e  t h e  S t a t e  a  c o m p e t i t i v e  p o s i t i o n  i n  t h e  l e a s e  m a r k e t ,  

e n c o u r a g e  d e v e lo p m e n t  o f  t h e  l e a s e h o l d s  c o n s i s t e n t  w i t h  t h a  i n t e n t  

o f  t h e  . l e a s i n g  r e g u l a t i o n s ,  a n d  b a  e q u i t a b l e  t o  t h a  l e s s e e .  T h e  

P a n e l  a l s o  b e l i e v e s  t h e  S t a t e  s h o u ld  b e  a b l e  t o  o b t a i n  a  g o o d  

r e t u r n  on i t s  l a n d .  A c c o r d i n g l y ,  i f  t h e  r e c o m m e n d a t io n s  a s  to  

t h e  l e a s e  a r e  a d o p t e d ,  t h e  r e n t a l  r a t e  s h o u ld  b e  c h a n g e d  t o  

r e f l e c t  t h e  r e m o v a l  o f  t h e  u n d e s i r a b l e  a s p e c t s  o f  t h e  S t a t e  

lease .

7 .  S u g g e s t  a n  a m e n d m e n t a s  _ t o _ A S _ _ 3 8 .0 5 .1 0 5  t o  e l i m i n a t e  

t h e .  t e r m  " p r i m a r i l y "  f r o m  t h e  s t a t u t e ,  a n d  a l s o  e l i m i n a t e  t h i s  

t e r m  f r o m  t h e  r e g u l a t i o n  a n d  t h e  l e a s e .  T h i s  i s  a m b ig u o u s ,  a n d  

a s s u m in g  .i t  h a s  m e a n in g ,  i t  m ay  e n c o u r a g e  i n d i v i d u a l  acco m m o  ­

d a t i o n  o f  l e s s e e s  b y  t h o  D i v i s i o n ,  T h i s ,  t h e  P a n e l  b e l i e v e s ,  

i s  n o t  i n  t h e  S t a t e ' s  b e s t  i n t e r e s t  i n  t h a t  i t  c o u l d  c n e o u r e .q  i 

p o l i t i c a l  m a n e u v e r in g  t o  a t t e m p t  t o  o b t a i n  t h i s  a c c o m m o d a t io n ,  

a n d  m ay w e l l  m ean  u s e s  o t h e r  t h a n  t h e  h i g h e s t  and . b e s t  u s e  

w o u ld  b n  p e r p e t u a t e d .  A l s o ,  t h a  p r e s e n c e  o f  s u c h  a.n a . v b i a n i t v
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c o u ld  l e a d  t o  a n  e x c e s s  o f  a d m i n i s t r a t i v e  d i s c r e t i o n ,

0 .  F i n a l l y ,  s h o u ld  so m e  o r  a l l  o f  t h e  a b o v e  g e n e r a l  

r e c o m m e n d a t io n s  b e  u l t i m a t e l y  a d o p t e d ,  t h e n  l c g i . s l a t j . o r i  s h o u ld  

b e  s u g g e s t e d  f o r  e n a c t m e n t  p r o v i d i n g  a l l  p r e s e n t  l e s s e e s  t h e  

o p p o r t u n i t y  t o  n e g o t i a t e  m o d i f i c a t i o n s  c o n s i s t e n t  w i t h  t h e  

c h a n g e s  a d o p t e d .

R E S P JS C T F U L L Y  S U B M IT T E D  a t  A n c h o r a g e ,  A l a s k a ,  t h i s  

?. C d a y  o f  J a n u a r y ,  1 9 7 7 .

TIMOTHY G~t MIDDLETON
H e a r in g  P a n e l  M em ber

y KRNNR-'IK E N N ET H  E .  ZAM ZO 'f I  '  
H e a r in g  P a n e l^ M e r jb e r

5?f

gTTo r s e  k 7 h o l l e t t  .
H e a r in g  P a n e l  I le m b e r



TESTIMONY OF
I
Ii

ANDREW HOGE
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reappraisals of leases in the 
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>
j

ATTACHMENT "B"



! ANDREW HOGE

,j • Anchorage attorney

i!

I!

BY TIMOTHY MIDDLETON, HEARING OFFICER:

Q : Do y o u  w a n t  t o  s t a t e  y o u r  nam e f o r  t h e  r e c o r d ?

A :  A n d re w  H o g e .

Q : A nd  y o u r  a d d r e s s ?

A :  My w o r k  a d d r e s s  i s  3 2 0 1  " C "  S t r e e t ,  S u i t e  7 0 6 ,

A n c h o r a g e  9 9 5 0 3 .  My hom e a d d r e s s  i s  1 3 7 0  B e n n in g t o n  D r i v e ,  

A n c h o r a g e ,  9 9 5 0 4 .

Q: Okay, thank you. Mr. Baily.

BY DOUGLAS BAILY, ATTORNEY REPRESENTING LEASEHOLDERS

Q : W i l l  y o u  t e l l  u s  w h a t  y o u r  b u s i n e s s  o r  p r o f e s s i o n

i s ?

A :  I ' m  a n  a t t o r n e y  a t  l a w .

Q : A nd y o u ' r e  i n  p r i v a t e  p r a c t i c e ?

A :  I n  p r i v a t e  p r a c t i c e .

Q : A nd  t o  t a k e  o n e  o f  t h e  r i s k s  t h a t  l a w y e r s  s h o u l d n ' t

t a k e ,  I ' m  g o in g  t o  a s k  y o u  som e q u e s t i o n s  t h a t  I  h a v e n ' t  d i s c u s s e r  

w i t h  y o u .  Y o u  h a v e  b e e n  a s k e d  t o  co m e down h e r e  t o d a y  t o  t e s t i f y  

b y  m y s e l f  o n  b e h a l f  o f  t h e  l e a s e h o l d e r s ?

A :  Y e s .
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it Q :  A n d  i t  i s  c o r r e c t ,  i s  i t  n o t ,  t h a t  y o u  a n d  I  h a v e! n o t  d i s c u s s e d  i n  a n y  d e t a i l  y o u r  t e s t i m o n y ?A :  Y e s .Q :  A n d  i s  i t  a l s o  c o r r e c t  t o  s a y  I  b e l i e v e  t h a t  t h et h a t  t h e  p o s i t i o n ,  t h e  o p i n i o n s  t h a t  y o u  w i l l  e x p r e s s  t o d a y  w e r e  n o t  p r e p a r e d  o r  d e r i v e d  a t  my r e q u e s t  o r  i n  c o n j u n c t i o n  w i t h  a n y  p r e p a r a t i o n  f o r  t h i s  h e a r i n g ?A :  N o .Q :  Do y o u  r e p r e s e n t  a n y  o f  t h e  l e a s e h o l d e r s  i nA l a s k a  I n d u s t r i a l  S u b d i v i s i o n  t o  y o u r  k n o w l e d g e ?A :  T o  t h e  b e s t  o f  my k n o w l e d g e ,  I  d o  n o t .  I  u s e d  t or e p r e s e n t  I n s i d e  A l a s k a  T o u r s ,  b u t  t h e y  h a v e  s o l d  t h e i r  p r o p e r t y ,
*is o  . . .  And I  s t i l l  r e p r e s e n t  t h e m .  T h e y  h o l d  t h e  s e c o n d  m o r t -
I g a g e .  O t h e r  t h a n  t h a t ,  I  d o n ' t  kno w o f  a n y b o d y .  O u r  f i r m  m i g h t ,ii;l b u t  . . . Q :  T h e  p o i n t  i s ,  t h a t  i t  i s  c o r r e c t  . . .

*.ii A :  B u t  I  d o n ' t ,  a h ,  I  mea n I  d o n ' t  kno w o f  i t .
>!
■ii T h e r e ' s  a  l i k e l i h o o d  we d o  h a v e  so me . . .
•»i Q :  B u t  i s  i t  y o u r  u n d e r s t a n d i n g  t h a t  I  c o n t a c t e d  y o uj c o n c e r n i n g  y o u r  t e s t i f y i n g  h e r e  b e c a u s e  I  h a d  h e a r d  t h a t  y o u  h a v e  •I p r e p a r e d  a p o s i t i o n ,  i n d e p e n d e n t l y  o f  t h i s  h e a r i n g ,  f o r  p r e s e n t a -i*
'!| t i o n  t o  t h e  G o v e r n o r ' s  T a s k  F o r c e ?
I•> A :  Y e s .  ( I n a u d i b l e ) i n  t h e  s t a t e  l e a s e  p r o g r a m s .
»!!j Q :  I t  i s  a l s o  my u n d e r s t a n d i n g  t h a t  I  h a v e  b e e n; a d v i s e d  b y  M r .  R a s m u s s e n  t h a t  y o u  a r e ,  h a v e  b e e n  a u t h o r i z e d  b y
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'l N a t i o n a l  B a n k  o f  A l a s k a  t o  s t a t e  w h a t  t h e  p o s i t i o n  o f  NBA w o u l d
!i’ b e  w i t h  r e s p e c t  t o  c o m m e r c i a l  l e n d i n g  on  s t a t e  l e a s e s  i n  A l a s k a
ii I n d u s t r i a l  S u b d i v i s i o n ?A : * Y e s .Q :  I  w o n d e r  i f  y o u  w o u l d  r e l a t e  t h e m  t o  t h e  h e a r i n g! p a n e l ,  a n d  I  a s k ,  M r .  H o g e ,  t h a t  y o u  g i v e  t h i s  p r e s e n t a t i o n  i n
i

j c o m p a r a t i v e  s u m m ar y  w i t h  r e s p e c t  t o  t h e  ( i n a u d i b l e )  k n o w l e d g e  o f  t h e  l e a s e  t e r m s  c o n t a i n e d  i n  t h e  s t a n d a r d  s t a t e  l e a s e  f o r m s  w h i c h  a r e  u t i l i z e d  i n  A l a s k a  I n d u s t r i a l  S u b d i v i s i o n  a n d  so me o f
i>t h e  d i f f i c u l t i e s  w h i c h  h e  s e e s  w i t h  r e s p e c t  t o  f i n a n c i n g  i n s t i ­t u t i o n s  p a r t i c i p a t i n g  i n  r e a l  e s t a t e  l o a n s  a n d  c o m m e r c i a l  l o a n s  i n  A l a s k a  I n d u s t r i a l  S u b d i v i s i o n  ( i n a u d i b l e ) .

I .

iiBY MR.  MIDDLETONQ :  I s  t h i s  h i s  p o s i t i o n ,  o r  N B A ' s ?
BY MR.  B A I L YA n d y  r e p r e s e n t s  N B A .
BY MR. HOGEI  r e p r e s e n t  NBA o n  a c a s e - b y - c a s e  b a s i s ,  a n d  I ' v e  d e a l t  w i t h  o n e  l o a n  a t  H e n l i n  S u b d i v i s i o n  f o r  NBA m o s t  r e c e n t l y  o n  a n  i n t e r i m  l o a n ;  a n d  I ' v e  d e a l t  w i t h  g r o u n d  l e a s e s ,  i n  f a c t  r e p r e ­s e n t i n g  t h e  d e v e l o p e r  o n  a p a r k i n g  g a r a g e  o v e r  h e r e  w h i c h  i s  s i m i l a r  t o  t h e  s t a t e  g r o u n d  l e a s e .  A n d  I ' v e  d e a l t  w i t h  o t h e r
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g r o u n d  l e a s e s ,  b o t h  s u b o r d i n a t e d  a n d  u n s u b o r d i n a t e d ,  f o r  N a t i o n a l  B a n k  o f  A l a s k a ,  W a s h i n g t o n  M o r t g a g e .  I  r e p r e s e n t  s e v e r a l  l e n d e r s  o u t s i d e  a n d  i n  t h e  s t a t e ,  a n d  I  g a t h e r  I ' m  r e f l e c t i n g  w h a t  c o n ­c l u s i o n s  I ' v e  d r a w n  f r o m  t h a t  e x p e r i e n c e  a s  t o  w h a t  l e n d e r s  g e n e r a l l y  r e q u i r e  o f  l o a n s  o f  t h i s  n a t u r e .  T h e  s t a t e  h a s  a p o l i c y ,  w h i c h  I  u n d e r s t a n d ,  o f  l e a s i n g  i t s  l a n d s .  H o w e v e r  l e a s ­i n g  i t s  l a n d s  h a s  s e v e r a l  p r o v i s i o n s  w h i c h  c a u s e  c o n c e r n  t o  l e n d e r s  a n d  r e a l l y  a f f e c t  t h e  p o s s i b i l i t y  o f  f i n a n c i n g  t h e  p r o ­j e c t .  M a y b e  i n  n a r r a t i v e  f o r m  I  c o u l d  . . .  I ' v e  g o t  a  p a d  h e r e ,  j u s t  t o  k e e p  t r a c k  o f  t h e  m a i n  h e a d i n g s  a n d  t h e n  m a y b e  a f t e r  I ' v e  t e s t i f i e d  I  c a n  g i v e  some r a n k i n g  t o  w h a t  I  t h i n k  a r e  t h e  m o r e  i m p o r t a n t  o n e s .  T h e  o b v i o u s l y  m o s t  i m p o r t a n t  o n e  i s  t h a t  t h e  s t a t e  w i l l  n o t  s u b o r d i n a t e .  And t h a t  r e a l l y  i s  t h e  m o s t  c r u c i a l  o n e ,  b e c a u s e  when t h a t  o c c u r s  t h a t  m e a n s  t h a t  t h e  l e n d e r  m u s t ,  i f  h e  f o r e c l o s e s  h i s  s e c u r i t y  i n s t r u m e n t ,  w h i c h  u s u a l l y  i s  a  d e e d  o f  t r u s t ,  m u s t  com e i n  a n d  a s s u m e  t h e  r e s p o n s i b i l i t i e s  o f  t h e  l e s s e e ,  N ow , t h a t  may n o t  s o u n d  l i k e  m u c h ,  b u t  y o u ' v e  g o t  t o  r e a l i z e  i n  t h e  l e n d i n g  b u s i n e s s  t h a t  t h e  l e n d e r ,  w he n h e  d o e s  c om e i n  f o r  f o r e c l o s u r e ,  m e a n s  t h a t  h i s  b o r r o w e r ' s  g o t t e n  i n t o  t r o u b l e .  A n d ,  u s u a l l y ,  i f  h e ' s  g o t t e n  i n t o  t r o u b l e  o n  t h e  l o a n — t h e  r e a l  e s t a t e  p r o j e c t — t h e r e  a r e  a  w h o l e  n u m b e r  o f  d e f a u l t s  w h i c h  t h e  l e n d e r  t h e n  m u s t  o f  n e c e s s i t y  c u r e  t o  p r o t e c t  h i s  s e c u r i t y .  A n d ,  o b v i ­o u s l y ,  i f  h i s  b o r r o w e r  i s  i n  t r o u b l e ,  h e  c a n ' t  g o  a g a i n s t  h i s  b o r r o w e r - - h i s  b o r r o w e r  i s  p r o b a b l y  b a n k r u p t  o r  n e a r l y  s o — s o  h e ' s  g o t  t o  l o o k  t o  h i s  s e c u r i t y ,  w h i c h  i s  t h e  p r o j e c t ,  t o  p r o t e c t
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h i m s e l f .  N ow , t h a t  i s  a  r i s k  i n  t h e  l e n d i n g  b u s i n e s s .  I  t h i n km o s t  l e n d e r s  a c c e p t  t h a t .  B u t ,  whe n t h e y  i n  a d d i t i o n  h a v e  t od e a l  w i t h  a  t h i r d  p a r t y ,  t h e  S t a t e  o f  A l a s k a  i n  t h i s  c a s e — b u ta n y b o d y  e l s e ,  i t  c o u l d  b e  t h e  C i t y  o f  A n c h o r a g e ,  o r  t h a t — whoa r e  s i t t i n g  t h e r e  w i t h  a  d e f a u l t i n g  b o r r o w e r  . . .  I  m e a n ,  ad e f a u l t i n g  l e s s e e  . . .  t h e  p r e s s u r e  i s  o n  t h e  l e n d e r  t o  c u r e  a l lt h e s e  d e f a u l t s  a n d  t r y  t o  make s o m e t h i n g  r a t i o n a l  o u t  o f  r e a l l ya  m e s s e d  u p  s i t u a t i o n .  S o  t h a t ' s  w hy  s u b o r d i n a t i o n  i s  j u s t  v e r yi m p o r t a n t .  I t  m a k e s  a n o t h e r  d i f f e r e n c e ,  t o o ,  i n  e v a l u a t i n g  t h ep r o j e c t ,  b e c a u s e  i f  t h e r e  i s  s u b o r d i n a t i o n  i t  m e a n s  t h a t  t h el e n d e r  c a n  c om e i n  a n d  t a k e  t h e  f e e .  I t  a l s o  m e a n s  t h a t  f e e  i sa v a i l a b l e  a s  s e c u r i t y  f o r  t h e  l o a n .  I f  i t ' s  j u s t  a g r o u n d  l e a s et h a t  c a n  g o  u p  e v e r y  f i v e  y e a r s ,  o r  w h e n e v e r  y o u r  r e a p p r a i s a ljj i n c r e m e n t s  a r e  s t a t e d  f o r  i n  t h e  l e a s e ,  t h e n  t h a t  l e a s e  r e a l l y! h a s  v e r y  l i t t l e  s e c u r i t y ,  y o u  k n o w ,  t o w a r d s  y o u r  p r o j e c t .  Y o u
ii r e a l l y  a r e  l o o k i n g  t o  t h e  c o m m e r c i a l  p r o j e c t  t h e n  t o  c a r r y  o n e  o f  t h e  l o a n s .  S o ,  s u b o r d i n a t i o n  i s  a  v e r y  c r i t i c a l  t h i n g .  Now, t h e  s t a t e  i s  t a k i n g  t h e  p o s i t i o n  t h a t  i t  w i l l  n o t  o r  c a n n o t  s u b o r d i n -  a t e .  S o ,  t h e  t h i n g s  t h e n  t h a t  l e n d e r s  l o o k  t o  w he n t h e y  make  "  w h a t  we c a l l  u n s u b o r d i n a t e d  g r o u n d  l e a s e  l o a n s  b e c o m e  e v e n  m o r e  !* c r i t i c a l ,  a n d  t h o s e  t h i n g s - - a g a i n , n o t  i n  t e r m s  o f  i m p o r t a n c e ,|| b u t  a l l  o f  t h e m ,  I  t h i n k  h a v e  so me v a l u e — a r e  f i r s t ,  w h a t  h a p p e n s
(I 11;• t o  t h e  r e n t ?  I n  o t h e r  w o r d s ,  i f  y o u ' r e  m a k i n g  a  l o a n ,  a n d  y o u

.x
ii

J. make t h e  e v a l u a t i o n  o f  t h e  p r o j e c t - - a n d ,  a g a i n ,  I ' m  t a l k i n g  a b o u t
it•I how l e n d e r s  e v a l u a t e  i t ,  m a y b e  n o t  l i k e  a r e a l  e s t a t e  a p p r a i s e r ,
Ii



1 a l t h o u g h  t h e r e ' s  a  s i m i l a r i t y — y o u ' v e  g o t  t o  s a y ,  " C a n  t h i s
i''! p r o j e c t  b e a r  t h e  c o s t s  a s s o c i a t e d  w i t h  t h a t ,  a n d  p a y  b a c k  t h e
j
ij l o a n ? "  I  m e a n ,  t h a t ' s  u l t i m a t e l y  w h a t  i t  h a s  t o  d o .  I f  o n e  o f
;l

j! t h o s e  f a c t o r s ,  w h i c h  i s  u s u a l l y  a  m a j o r  f a c t o r  i n  t h e  g r o u n d  ’{ r e n t ,  c a n  d r a m a t i c a l l y  i n c r e a s e ,  t h e n  y o u  g e t  i n t o  a  v e r y  c r i t i c a l
j1j s i t u a t i o n  a s  t o  w h e t h e r  t h e r e ' s  e n o u g h  m o n e y  c o m i n g  b a c k  t o  p a y
!|j o f f  t h e  l o a n .  S o ,  g e n e r a l l y ,  l e n d e r s  r e q u e s t  t h a t  t h e r e  e i t h e r  'j b e  a  l e v e l  t e r m  r e n t  o r  t h a t  t h e  r e n t  b e  a s c e r t a i n a b l e .  A n d  i n  j! f a c t  f o r  a t  l e a s t  s a v i n g s  a n d  l o a n s ,  b y  f e d e r a l  l a w ,  t h a t ' s  a  j r e g u l a t i o n  t h a t  i s  r e q u i r e d ,  a n d  t h e  r e g u l a t i o n  whe n I  l a s t  '! l o o k e d  a t  i t  a  c o u p l e  y e a r s  a g o  p r o v i d e d  t h a t  t h e  r e n t  h a s  t o  b eliI! a s c e r t a i n a b l e  f o r  a  t e r m  o f  a t  l e a s t  t e n  y e a r s  a f t e r  t h e  t e r m  o f;; t h e  l o a n .  A n d  I ' l l  e x p l a i n  why t h a t ' s  r e q u i r e d .  T h a t  a l s o ,' j w h i l e  n o t  n e c e s s a r i l y  a l e g a l  r e q u i r e m e n t ,  i s  g e n e r a l l y  f o l l o w e d  ;! by m o s t  b a n k s  i n  A l a s k a ,  a n d  some i n s u r a n c e  c o m p a n i e s ,  d e p e n d i n g  . o n  w h e t h e r  t h e y ' r e  w h a t  we c a l l  an e a s t e r n  l i f e  i n s u r a n c e  c o m p a n y
• i 

I„ o u t  o f  New Y o r k ,  h a v e  o t h e r  t e r m s ,  l i k e  80 p e r  c e n t  o f  t h e  l o a n  t e r m .  Now t h e  r e a s o n  f o r  t h a t  i s  t h a t  i f  t h e  l e n d e r  h a s  t o  c om e
J #j; i n  on a n  u n s u b o r d i n a t e d  l o a n ,  h e  c a n  e x t e n d  t h e  t e r m s  o f  p a y m e n t
!', t o  e v e n t u a l l y  r e c a p t u r e  h i s  l o a n .  I n  o t h e r  w o r d s ,  h e  c a n  p u s h  ! t h e  p a y m e n t s  o u t  f o r  f i v e  y e a r s  i f  t h e r e ' s  a d e f a u l t .  F i v e  y e a v s  
j t o  g o .  T h e n  y o u  c a n  p u s h  t h e m  o u t  t o  f i f t e e n  a n d  p r e s u m a b l y
I, r e c a p t u r e  y o u r  l o a n .  I  m i g h t  a d d  I  made a c om m ent  t o  t h e  G o v e r n o r  ; C o m m i t t e e  on t h a t ,  t h a t  w h i l e  r e g u l a t i o n s  now p r o v i d e  f o r  l e v e l  t e r m ,  I  mean t h e y  p r o v i d e  f o r  l e v e l  t e r m  p a y m e n t s  d u r i n g  t h e  t e r m



o f  t h e  l o a n ,  i t  o u g h t  t o  b e  t h e  t e r m  o f  t h e  l o a n  a n d  up t o  t e njl
:j y e a r s .  S o ,  t h e  r e n t  i s  v e r y  i m p o r t a n t .T h e  n e x t  i t e m  t h a t  c a u s e s  r e a l  d i f f i c u l t y  i s  t h a t  t h e
I; r e g u l a t i o n s  a r e  t o t a l l y  i n a d e q u a t e  t o  c u r e  d e f a u l t s .  T h e  r e g u l a -
ilj t i o n  s a y s  t h a t  i f  t h e  g r o u n d  l e a s e  i s  f o r f e i t e d ,  t h e n  t h e  s t a t e  j w i l l  r e c o g n i z e  t h e  l i e n h o l d e r ,  p r e s u m a b l y  t h e  m o r t g a g e e  o r  t h e  | l e n d e r .  B u t  t h i s  i s  o n l y  a f t e r  t h e  l e a s e  i s  t e r m i n a t e d .  T h a t  i s  i n o t  o f  n. c h  h e l p  t o  a n y b o d y ,  b e c a u s e  t h a t  p r o c e d u r e  c a n  t a k e  ai c e r t a i n  a m o u n t  o f  t i m e  b e c a u s e  o f  t h e  r e q u i r e m e n t ,  a s  I  u n d e r s t a n dii i n  t h e  M c C a r r e y  c a s e ,  t h a t  a n y  l e s s e e  who i s  b e i n g  d e f a u l t e d  c a n
Ij g e t  a  h e a r i n g . . .  I  m e a n ,  t h a t  c a n  d r a g  o n  f o r e v e r .  And y o u  n e e d ,i y o u  k n o w ,  i f  y o u ' v e  g o t  p r o b l e m s — I  c a n  t e l l  y o u  i n  t h e  l e n d i n g
>|!• b u s i n e s s ,  I ' v e  b e e n  i n  some l o a n s  t h a t  h a v e n ' t  a l w a y s  w o r k e d  o u t
!l■las w e l l  a s  t h e  l e n d e r  p l a n n e d — y o u ' v e  g o t  t o  g e t  m  t h e r e  a n d
Its o l v e  t h e  p r o b l e m s  n o w . T h e  p r o b l e m s  o n l y  c o m p o u n d  t h e m s e l v e s  i f
I;I j y o u ' r e  f o r c e d  t o  w a i t .  S o ,  y o u r  d e f a u l t  p r o v i s i o n s  i n  t h e  p r e s e n ti'*.|E s t a t e  g r o u n d  l e a s e  a r e  t o t a l l y  i n a d e q u a t e .  And I  g a v e  t h e  i l l u s -
i 2
i*j , t r a t i o n  t o  t h e  G o v e r n o r ' s  C o m m i t t e e ,  a n d  I ' v e  g i v e n  i t  t o
|j>you h e r e ,  b e c a u s e  I  t h i n k  t h e r e ' s  some i m p o r t a n c e  t o  i t .  T h e
ra s s i g n m e n t  l e a s e  f o r m  t h a t  y o u  a r e  r e q u i r e d  t o  u s e  a n d  a n a l y z e
!!' . i t  h a s  a b o u t  tw o  s e n t e n c e s .  A n d  I  b r o u g h t  a l o n g ,  j u s t  t o  sho w y o u  w h a t  i t  l o o k s  l i k e .  T h i s  i s  a c o p y  o f  t h e  g r o u n d  l e a s e  w i t h
ij' ' t h e  C i t y  o f  A n c h o r a g e  f o r  t h e  p a r k i n g  g a r a g e .  And m o s t  o f  t h o s e
t'
I!p r o v i s i o n s  g o v e r n  t h e  t y p e  o f  c o n s t r u c t i o n ,  t h e  t y p e  o f  t h ep r o j e c t ,  c u r i n g  o f  d e f a u l t s ,  w h a t  h a p p e n s  i n  t h e  e v e n t  o f  c o n d e m -I;



n a t i o n ,  w h a t  h a p p e n s  i n  t h e  e v e n t  o f  c a s u a l t y .  Y e t  t h e  s t a t e  r e a l l y  n e v e r  a d d r e s s e s  a n y  o f  t h e s e  r e a l l y  c r i t i c a l  p r o b l e m s  i n  t h e i r  g r o u n d  l e a s e  a s s i g n m e n t  f o r m s .  S o ,  o n e  o f  t h e  t h i n g s  w e ' v e  a t t e m p t e d  t o  d o  . . .  I  know i n  t h e  f i r s t  P e n n y  l o a n ,  when t h i s  w h o l e  g e n e r a l  p r o b l e m  s t a r t e d  c o m i n g  u p  . . .  w a s  we d r a f t e d  o u r  own a s s i g n m e n t .  We f i n a l l y  a g r e e d  t o  t h a t  w i t h  t h e  s t a t e ,  a n d  I  t h i n k  i t ' s  f o u r  l e g a l  p a g e s  o f  s i n g l e - t y p e d  s p a c e ,  i t  w a s ,  e v e r y  w o r d  w a s  n e g o t i a t e d .  N o t  n e c e s s a r i l y  t h e  m o s t  s a t i s f a c t o r y  t h i n g ,  b u t  a c c e p t a b l e  t o  t h e  l e n d e r .  I ' m  n o t  a b d i c a t i n g  e i t h e r  t h a t  y o u  h a v e  t o  h a v e  b i g  g r o u n d  l e a s e s  l i k e  t h i s ,  b u t  t h e r e  c e r t a i n l y  . . .  t h e r e  s h o u l d  b e  d i s c r e t i o n ,  a n d  i t  s h o u l d  b e  r e c o g ­n i z e d  t h a t  v a r i o u s  p r o j e c t s  r e q u i r e  v a r i o u s  l o a n  c o n d i t i o n s .  And t h e n  I  t h i n k  y o u ' v e  g o t  t o  a d d r e s s  t h a t ,  a n d  t h e  f a c t  t h a t  y o u  d o n ' t  h a v e  i t  m a k e s  i t  v e r y  r i s k y .  R e a l l y ,  w h a t  i s  h a p p e n i n g ,  I  t h i n k  y o u  w i l l  f i n d ,  i s  t h e  p r o j e c t s  t h a t  a r e  b e i n g  a n d  w i l l  b e  d e v e l o p e d  u n t i l  t h e s e  a r e a s  a r e  r e s o l v e d  o r  t h e r e ' s  so me r e a s o n ­a b l e  p o l i c y  o n  some o f  t h e s e  t h i n g s ,  i s  t h e  l e n d e r s  w i l l  make so me l o a n s — I ' m  n o t  s a y i n g  t h e y  w i l l  n e v e r  m ake a  l o a n — b u t  t h e y ' l l  make th em  on t h e  c r e d i t  o f  t h e  b o r r o w e r ,  a n d  n o t  on  t h e  p r o j e c t .  I n  o t h e r  w o r d s ,  o b v i o u s l y  i f  y o u ' r e  d e a l i n g  w i t h  G e n e r a l  M o t o r s  C o r p o r a t i o n  t h e y  c a n  s i g n  a n o t e  a n d ,  y o u  k n o w ,  t h e y ' r e  n o t  g o i n g  t o  b e  a s  c o n c e r n e d .  B u t ,  when y o u  t a l k  a b o u t  t h e  k i n d s  o f  p e o p l e  t h a t  d e a l  i n  A l a s k a  who a r e  n o t  o f  t h e  f i n a n c i a l  c a l i b e r  of: G e n e r a l  M o t o r s ,  t h e n  t h e  l e n d e r  i s  g o i n g  t o  b e  l o o k i n g  t o  t h a t  p r o j e c t  t o  make  t h o s e  p a y m e n t s ,  a n d  n o t  t o  t h e  p a r t i c u l a r  l e n d e r .
- 8 -



S o ,  I  t h i n k  i t ' s  j u s t  g o i n g  t o  c u t  o f f  a n d  h a s  t o  h a v e  a n  a d v e r s e
ij’e f f e c t  on  f i n a n c i n g ,  e s p e c i a l l y ,  I  t h i n k ,  w i t h  so m e o f  t h e  d r a m -
i, a t i c  r e n t  i n c r e a s e s .  Y o u  j u s t  w o u l d n ' t ,  a s  a  l e n d e r ,  b e  t o o
Se n t h u s i a s t i c  a b o u t  m a k i n g  a l o a n  i f  y o u  know t h a t  r e n t  c a n  ju m p
ll' j t h a t  d r a m a t i c a l l y  e v e r y  f i v e  y e a r s .  I t  j u s t ,  y o u  k n o w ,  t h a t ' s  . . .  t o  me t h a t ' s  j u s t  common s e n s e .A n o t h e r  a r e a  t h a t  b e c o m e s  i m p o r t a n t ,  I  t h i n k ,  i s  i n  t h e s e  g r o u n d  l e a s e s - - a n d  t h e y ' v e  . . .  t h e r e ' s  a  l i t t l e  v a r i e t y  i n  i t h e m ,  t h e  a v i a t i o n  l e a s e  i s ,  I  t h i n k ,  a  l i t t l e  d i f f e r e n t  t h a n  t h e! D i v i s i o n  o f  L a n d s ,  b u t  ' i t ' s  t h e  sa m e p r o b l e m .  O n e ,  a  c o n d e m n a t i o n
• <[land p u t t i n g  t h r o u g h  p u b l i c  r o a d s  a n d  i m p r o v e m e n t s .  I  know i n  t h e
'Ii jPe nn ey g r o u n d  l e a s e  t h e y  t r i e d  t o  n e g o t i a t e  some o f  t h o s e  p o i n t s .
«l! l n  o t h e r  w o r d s ,  t h e  r e a s o n  why y o u  do t h a t  i s  y o u ,  when y o u  g e t  a  i j s t a t e  g r o u n d  l e a s e  o r  m ake a  d e v e l o p m e n t ,  y o u ' r e  p l a n n i n g  t o  p u t  j " X "  b u i l d i n g  h e r e ,  " Y "  b u i l d i n g  t h e r e ,  " Z "  b u i l d i n g  h e r e .  I f  y o u!j' w e r e  b u i l d i n g  a s h o p p i n g  c e n t e r ,  i t ' s  c r i t i c a l  t h a t  y o u  h a v e
I'II c e r t a i n  t e n a n t s - - w h a t  t h e y  c a l l  " a n c h o r  t e n a n t s " ,  " n a t i o n a l
'!: t e n a n t s " ,  " r e g i o n a l  t e n a n t s " .  I f  t h e  s t a t e  c a n  com e t h r o u g h  a n d  j b u i l d  a  r o a d  a n d  s a y — I  g u e s s  i n  some o f  t h e  a v i a t i o n  l e a s e s  t h e yif̂ o n ly  h a v e  t o  p a y  y o u  f o r  t h e  3 m d - - b u t ,  i f  t h e y  c a n  j u s t  g o
il' . t h r o u g h  a n d ,  w i t h o u t  a n y  r e g a r d  t o  y o u r  p l a n n i n g ,  t a k e  c o n d e m n a -
ii
*|j t i o n ,  t h a t ' s  a n o t h e r  r i s k  t h a t  t h e  l e n d e r ' s  g o t t a '  t a k e .  W h i l e  . ' t r u e ,  t h e r e ' s  t h e  r i g h t  o f  p r i v a t e  c o n d e m n a t i o n  i n  a n y  p r o j e c t ,
i1
:!. I b u t  t h e  p r e v a i l i n g  t h i n g  o f  t h a t  i s ,  a t  l e a s t  t h e  l i t t l e  e x p e r i e n c e
•I I  h a d  w i t h  t h e  D e p a r t m e n t  o f  H i g h w a y s ,  b o t h  a s  a n  a t t o r n e y  g e n e r a l



I and outside of it, is obviously the state's going to look to use
i

••state lands before it condemns private lands. I mean, that's

i1
'•‘logical, 'cause it costs the state something. (inaudible).
i
[You've got to recognize some of those protections. I don't know
II
,1 that casualty insurance becomes significant to the state, but
•I

ij obviously on the parking garage here that's very significant, I
ij
1 mean casualty insurance. So, those are what I call normal lease 

I provisions that really aren't adequately provided for under the 

state regulations, and I've advocated to the Governor's Committee
!<

j! that, to the extent possible, there ought to be given discretion

'j
I to the Director or someone in his office that these things can be 

: negotiated. The state, of course, is ultimately protected because 

i- it never subordinates. And by never subordinating it will always
I
‘I
thave the land and the improvements on it. So, those are the ...

il
;! I think ... the main areas I address myself to. I made comments
tl

'! to the Committee on some of the things that are involved. You
I

i get different problems, of course, with residential housing, FHA
!!
ij requirements ... but I think that general category of things that
r
the general problem areas there's different solutions, of course.

;i • ,
I So, those generally would be the considerations that I think any

ij lender is looking at in determining whether to make a loan; and,ii
i1 obviously, a lender is going to ... y'know, if you've got a good
i

'jproject on fee land or subordinated lease land versus a project il
!| on state land ... y'know, a comparable project, you've just ... il
'i the lender's got to be looking at the fee land. I mean, there's



just too much uncertainty in this area, and I really think the 

state needs to address those questions. And I hope they will. I 

mean, I think it's important if you're going to have state land 

and you're going to hold on to it and lease it, then you ought to 

provide the means to develop it. You know, unless you want to 

leave it as park land, but then if you want to leave it as park

land, which may be a legitimate choice by the state, then you

shouldn't be forced to lease it, and it should have never been 

given (inaudible). That's really the object of this (inaudible).

That really is the areas that I would stress to this committee.

tl MR. BAILY

Your honor, I have nothing ... no further questions,

i MR. MIDDLETON
j

, Mr. Gissberg.

■! JOHN GISSBERG, ASSISTANT ATTORNEY GENERALi! r

Q: Right. Mr. Hoge, how long have you been in the

i| Anchorage area?
!i
!• A: Anchorage, Alaska? I've lived in Anchorage since

! 1 9 6 5 .

ii Q: And have you been familiar with the Alaska Indus-

:: trial Subdivision?

A: I've served it, yes.

w

- 1 1 -



Q: You have, reviewed (inaudible) lease agreements

for that particular area ...

A: In connection with this comments before the Commit­

tee I looked at a lease. I can't tell you for this hearing today

I intimately reviewed it.

Q: The provisions that you mentioned, though, were

from a state lease and they were applicable, of course (inaudible).

A: Yes, I think so.

Q: As far as (inaudible).

A: I mean, I think they're pretty standard provisions.

Q: Now, until ... you talked about this ten years'

security period past the normal time of the loan. What's the 

normal term of a loan that your bank has been involved in?

A: Well, let me give you ... there's been a little

change in that, and that's because of our inflation which we 

don't seem to be able '-.o control. It used to be lenders would 

loan — and again— a variety of terms on ground lease loans. But 

say you're looking at a 20-year term, maybe a 25-year term of a 

loan. But what the lenders do now is make the payments amortize
I

on either a 20-year basis, 25, 28, I've seen 29. But they have a 

balloon at the end of 15 years, and the balloon is there so that 

if the money market— in other words, the lenders traditionally 

got caught in four per cent when money rates are at ten. Now 

they could never get out of the loan for thirty years. So, as a 

compromise, they're looking at ten years, 15 years, a balloon, so

- 1 2 -



that at least they can look at the loan again. And then the 

nature of the provisions, at least I have written for National 

Bank of Alaska, Washington Mortage Savings and Loan in Washington, 

are that then they have an option to continue the payout over the 

next 20 years or 25 years. It varies, but that's one thing 

that's ... I've got to qualify my remark on. But, assuming 

you're dealing with a 20 or 25-year term, then the ten years you 

would add to the maximum term of the loan. But, as I stated, 

some of the New York life insurance companies, I may even have a 

letter on this, we have a .... when we were doing the parking 

garage, we had to put in a provision because our long-term commit­

ment wasn't fully committed at that, point to get enough term so 

we could make the loan to whoever came along, and I think it's 80 

per cent--there may even be a few that are 75 per cent. So, if 

you have a 20-year term, you take in effect 20 per cent of the 

20, which would be four additional years.

Q: Okay.

A: If you're an 80 per cent lender. If you're a 25

per cent lender, they want five additional years. If you're a 30 

year loan, you'd have six years, if you're a 75 per cent lender 

you're, well, you're adding about eight years. If you're dealing 

with an S&L--savings and loan, federal— you're adding ten years.

If you're doing with NBA, generally, obviously every lender where 

he's got discretion makes exceptions. I think they generally 

talk about ten years. They generally follow ten years. That's

- 1 3 -



I
III

], been my experience.
•!

ii Q: That's very complicated and interesting. I don't
(

jj know it very well. If the state could ... if you got an applica­

tion for somebody with one of these state leases, and, I mean, 

you looked at it on the basis <?f what you have said very possibly 

they might say no, we can't lend on this because we don't know 

what that rate is going to be in 15 years from now. It will have 

changed three times by then. The rental rate may have gone up 

quite high, so we ...

A: Yeh.

Q: You'd say, in light of the fact that there's no

I subordination, why, it would be difficult for us to loan on that.
i

If your loan was for 20 years and if you were able to give them

I'testimony, the lender, the person who wanted the money, evidence
!
i

1 that no, we can't loan on this unless we know that that rate isi

j going to be fixed for ten years beyond the term of our loan, and 

'! they came back with a statement from the Division of Lands that 

jj we will fix it at this rate for the length of your loan plus 20 Ji years, then you would be able to lend on it, because you would

;j
1 know the rate. If that were possible.
I!

A: Yes, that would eliminate that problem on rent.ij
Q: I presume you are familiar enough with what happensI

1 in the (inaudible) office lending at that, that it was possible
I

! to get waivers, like thru June 22 of this last year, v/hen it
•i
•[became only possible to get waivers on residential property.

ij
ir
ii • -i4-
I
I
I
I



ii A: Yes. But that was PET land.

I

Q: That's exactly right.

A: (Inaudible) is maybe a good example, but before

that statute* was passed I can assure you it was not that easy to 

get the waiver. I think ...

Q: Do you know if anybody ever got one of those in

!J those particular cases.

A: I don't know.

Q: Do you know of anybody in your experience in the

bank that applied for one?

A: No.

Q: Can the loans that the bank made that you're aware

of (inaudible).

A: The loans I was involved in, no. I don't think.

Q: How many loans, approximately, have you been

' involved in on state leases that don't provide for subordination?

:! A: On state leases, I've been involved with, directly

;j
1 involved with two on PET land and I'm familiar with three or four

!-
i; over there. I was involved in Inside Alaska Tours' loan on their
i;

i| building, and that to me wasn't on commercial real estate, it was 

ijon the strength of the borrower, Mr. Kniesol, who was very well-
I!

!i to-do by himself. I have been involved with other ground leases, 

ij unsubordinated ground leases, but I think those are the ones that 

you could call my most direct experience with the state. I've 

been involved in the City of Kenai, the City of Anchorage, private



ij parties.

! Q: The loss of this opportunity for a commercial

j developer to get a waiver is to make them more risky for your

: loan?
i

A: Yes. it does.
i

Q: Now you also mention, I think you were referring

to a (inaudible) lease, the need for what you call "anchor" 

tenants?

A: Well, I ... what I was trying to mention there was

| that the condemnation provision which gives just the state the
i

j right to build a road or use (inaudible) right-of-ways is too
l
j, broad, just by itself. In other words, you have to make some
il
!: agreement that can be exercised rationally, and I gave you an
ij

j’ example of ... say you made a little shopping center— or a big
j;
!i shopping center--on state land. And you have Safeway and Pay'N 
jj
'Save or LaMonts and Pay'N Save as your anchor tenants. If the

j!
'! state should just decide that it wanted to put a road through

'i . .
j there, you know, then that's a negative factor in deciding to 

i; make the loan, because it's more likely that the state will use
• I

'! free right-of-way than right-of-way it has to pay for. Based on
il 
11
;j my experience, and I think just common sense ...
,1

Q: Okay. But now you would have loaned from the bank

,i that amount of money you will (inaudible), or somewhat close to
i!

that, I mean, if we ...

1 A: Yeh. Well, I think the appraisers can tell you it

;i

•j - 1 6 -
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"doesn't quite work that way. I'm talking about commercial real
:i
I
■; estate. You figure the income from the building or the project.

'.Okay. You deduct the expenses, then you use a capitalization

‘rate to get the amount that that project is worth in terms of

i income. Now it may cost you more to build it than it's worth in

income, so you wouldn't build it. But assuming that the income|!I

jl|j producing ability of that building equals its construction cost, 
i!or nearly that, then you've got the discount that you make in ai
! ground lease loan. You have the loan, the value ratio, and ...

Q: What is the discount because you're making a

jground lease loan?

A: Well, because ...

Q: What is the (inaudible).

A: Well, because on a ground lease loan you can never

get the appreciation of the land.

Q: You have a fixed discount?

A: Well, I ... it varies again by lender. But I've

'i seen sixty-five to seventy per cent— this is on unsubordinated
(I

I ground lease loans.
I

Q: What would be the range?

A: Sixty-five to seventy. Some may even go as high

ias seventy-five —  it depends on the quality of your project,
il

;! what kind of income it's turning out. Whereas on a fee loan you
'
i|
j, might go as high as eighty. In fact under, I think, the state'i
banking laws you can go up to eighty under the law. I mean,

- 1 7 -



M i  M M M M M mam ESm h I

that's ... you know, when you're looking at construction, that's 

pretty dramatic. That ten per cent is, y'know ... that may be 

what you need to make the project go. So, it, ah ... and when 

you're looking at multi-million dollar projects, which in Alaska 

more and more you look at, that stuff is very important.

Q: So you're looking carefully at the income producing

aspect of it (inaudible)?

A: Right.
*

Q: Would it be unusual to loan more than the improve­

ments cost?

A: Ah, that gets involved again. When you say what

•j the improvements cost, okay. It's a mistake to have what they

i'1
call "hard cost" —  that's the contract cost. Okay. And I won'tM

name the project, but I'll give you —  this is a realistically —
Is;
iithis is a true example. On a project in this town that's going
‘l

to cost —  construction cost -- seven million dollars, the loan

:has to be nine million dollars to take care of what we call "softij
;!cost". Architects, loan fees, special utilities, fixtures, other!i
i improvements, attorneys' fees. So, to answer your question, you 

have to loan ... you have to meet all these costs. I mean, the 

buyer has to meet all these costs.

Q: So, in the event that ... let's say that this was

a true example and that, okay, nine million dollars was lent, and

iit's a seven million dollar structure on fee land which the state
!•

!came in and .. .
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A: Right.
ij

■' Q: ... and condemned it. Now the state would pay for
«i

ithe cost ... the seven million dollars that the lender ...

jj A: Well, hopefully, the state'll pay for the nine

million dollars. Because these soft costs are costs you can say 

go into the improvement ... are part of the improvement. But the 

•Istate could go down to seven million dollars. They could say ...

Q: How much does it cost you to build that building?

A: The contract says seven million dollars.

Q: It might take litigation to decide it?

A: It would probably take litigation in proving that.

Q: How often (inaudible). Let's say you were able to

get the nine million.

A: Okay.

Q: Well, let's say you only lent the loan for seven

■ million.

il
A: Okay.

Q: Why ... Why is the subordination of the fee so

l!

important if you get it back from the improvements when that 

easement went through?

A: Well, okay. This is a changing area of lav;.

Until —  and we ran into this on the parking garage —  until this
i:

I past summer our supreme court had not ruled as to what extent if 

.1
;.any they were gonna' recognize lessees. Ah, there's better

|recent supreme court where they'll ... decision recognizing lost



•■profits. But wo don't know how far that's going to go.

Q: (inaudible)

A: I can't tell you the name of it, it was out of

Fairbanks, it was on a bar. The guy had a bar and they started 

to recognize lost profits in the decision. But there is such a 

,! decision. And up till then negotiating with the city, they
i 1i

! didn't want to recognize those values in a ground lease, andS
■j after we had a supreme court decision it was easier to negotiate 

on that. But, we don't know. I mean, we really don't know what 

recognition is going to be given to those values.

Q: (Inaudible)

A: I had understood up to that time they left that to

be part of the award and then whatever agreement the parties madeIi
'with the Division and so forth.
J

Q: So, it would be incorporated from the state, but

the city ... as far as the city was concerned, what ... ?

5
jj A: Well, no ...
■I

Q: I mean, it's a supreme court decision.
jl

j A: No, I'm just saying as I understood the state's

‘ipast practice it determined what the value of the land or the 

building they were taking and that was their award. Now if that 

building was leased, the state said, "Here's the fair market 

(value, that's all I'm required to give to you. Now you people
ii
jj fight." And I'm sure any of your appraisers who've been involved

jin that kind of litigation will tell you how interesting it gets,
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Q: Now we're talking ... I'd like to think about the

case where the state is the ...

A : • Right.

Q: ... lessor. Then if there's a multiple ... if

!there's multiple lessees ...

A: Division.
I

Q: ... then, of course, they would have to fight it

out. That would depend on their subleases, and whatever they ...

A: Right. All I'm trying to point out is that that's

an area of law that is changing, that there's really no definite 

policy on it, and obviously the state —  you can expect them to 

take this position —  is going to take the hardest position they 

can to protect the state. I ... I don't have any problem with

that. But, in some of these areas there are ... in other words,

you go to the California law ... they have gone through some of 

this litigation -- there are some set rules that you can agree to 

that at least are acceptable to the financial community. We 

really don't have those rules set up in Alaska.

Q: In California v/ould they be more likely to lend on

the ... with the use of improvements as security rather than 

requiring the subordination of the lease?

A: I ... I can't tell you what California lending

practices ... California is unique in a lot of respects.

Q: I guess what I really don't understand —  and I

a h  ...



■:think you did explain it to, ah, me —  is if we ... if a lender
ij

can get seven million dollars out of improved ... the state is 

'going to pay you ... compensate for those improvements. Why is 

the subordination ... (inaudible)?

A: I don't know how much the state's going to ...
«*
II
j,y'know, is the state gonna' pay the severance damages? You take
i
!| the corner off of Safeway's building, and they lose the value

jl
Il there; and you take fifty per cent. You know, it's the severance
ij
Ii damages to the whole project. Or, you build a planned-unit

ii
jj development —  a nice housing project —  you run a highway through

II
■the middle of it. Y'know. That ....

Q: So then what you really need is ...

i A: ... dimishes. Well, sure, sure. I would stress
il
\

!' ... my solution is better planning before you start so that will
il
jj never happen.

'I
I* Q: You plan it better.
ji

j A: Right. And then as a second resort have a fair

J ... And, I'm not saying the state should get cheated or anything.
j
' I'm saying a fair division of compensation. And that's all I(J
advocate. And so everybody's treated fairly, that's all. Y'know.

Q: Thank you. And on the ... on this point about the

state being treated fairly ... I think that's obviously what they 

... the best interests of the state certainly ... the state isj}
!going to have to be served or we're not going to be involved in
I

;leases if we didn't think it was. What ... I mean, a lawyer
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! plays many roles, as you have in your long term of service in 

Anchorage. Could you assume now the role of a private attorneyi!
ij and I ’m a person ready to, ah ... I come in and I have some 

i! property that I invested some money in, and I d o n’t see much of
;j
ij an income from that property and I don't need ... I want to set

!• it aside, and, in fact, I think I want to set it aside for a longi
| term —  say a hundred years.
i

'j A: Okay.

j Q: And, further, let's assume that we're talking

Ii about forty years ago. And, I'm going to rent it now —  I'm
i

'j going to rent it to somebody for a hundred year term at three per
ll
ijcent. But in the year 2000 if the common rental rate in Anchorage 

| is fifteen per cent, I'd like to make sure that whoever's going 

1 to benefit from that income is getting better than three per cent

I!
ijor four percent, whatever I said, of the fair market value. Now,

i
'j you indicated the example of the bank, which is quite interesting,

' where they may on a long-term loan lend at a low —  at the going
I

rate -- I say, four per cent, and have a balloon payment at a
*»

;certain period of time. I think you said fifteen years v/ould be
!i

a common one. And that doesn't necessarily mean that the guy has
II

I’to pay it all, but then that part of the loan is renegotiated at
i«

the going rate at that time. Now, if the state was going to get
l

involved, if a person v/as going to get involved in a long-term
i
i

'lease like this, what could they do that would be desirable 

concerning the lease rate, so that there would not be such a



-s

• J

; windfall benefit to the person that picked up the lease in the
it
! beginning?

A: Well, one of the things I've told many ... I

| mean, you're going to back the value of the loan,- but ... the 

Governor's Committee has put a lid on the rent. Obviously, it's 

one ... y'know, you can't have 300 and 400 and 600 per cent

i

increases, but it would never go up by more than, say, 25 per 

! cent.

Q: Put a lid on the per cent increase.

A: Yeah. Because that ... it's either a fixed rental

|or ascertainable rental. Then it would be up to lenders to 

j! decide whether even that's acceptable. In the Penland thing —
ii
|! because I was dealing with the mobile home space -- and we had to 

show this to the state. Mr. Penney, I think, went to something
I

!| like 25 lenders before he found one, and that lender was only
ii
jgoing to go on a level term. And that was over a period of, 

!-y'know, four, five or six years. So, ah, y'know, that ascertain-
i|
•able rent, putting the lid, may work —  hopefully will work —

,for most, but not all.

Q: Well, what do you think if you're in a, ah, proper-
ti

ty value situation where the market value of a piece of property 

could double in even as much as three months? I mean, would a 25 

!|per cent lid every five years seem reasonable as a maximum?

I*
A: Well, so me it does. Y'know, I'm trying to be

, impartial a little bit here. Y'know, I can see the state's point
I.
r

i!
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j| of view to say, "Boy, we want what every per cent that value goes 

up we want some money for it." Okay.

Q: I'm trying to think ... and you said this is what

the bank doeS, too.

A: Well, I mean, they consider ... you know ...

jthey're trying to look at that. But, let's look at the other 

coin. If any leaseholder developed on fee land. Okay? Presum­

ably he's paid at today's prices and the land appreciates. By 

upping the rent he never gets any benefit of the appreciation.

And appreciation, of course, provides security for lenders, so 

the lender gets no benefit from that appreciation. In other 

words, I suppose you get philosophical then about market value.

.j You ... a year ago, you were doing ... or maybe two years ago ...

ii
fa subdivision, and there was a great demand for housing. Okay?

''
jjYou're just going like gangbusters. But, if you have a subdivision 

!l today, you don't have it sold, you've probably been talking to
Ij

jiyour banker. So the vagueries of market value ... trying to be
ii

!| .. . trying to answer your question . .. are maybe not that kind of
•S

concept you can pinpoint every second of the day. True, you

i!
know, I can understand that these —  especially in the last few

years -- we've had some tremendous increases in market value of

land. But, alot of people too, you've got to look at their use

IjOf the property. They build buildings for themselves —  for .1
their companies. And those companies sometimes just can't respond 

to the inflation like the state can if it can just raise its
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| rent, or maybe an attorney can— he can raise his fees. Y'know.
I

! But they can't. They're selling a product; they've got a lot of
i
j competition; and, y'know, all of those things go into figuring 

market value. And, again, what's in the public interest? You 

know, it's k i n d a 1 like taxes— everything that you put against a 

person he's gotta' try to pass on to the consumer and go out of 

business.

Q: When you talk about the benefit of appreciation,

do you see as a philosophy of the private leases you look at the 

fact that they start out at what the market will bear the first 

year and then thereafter it's ... it'll be below what (inaudible) 

were offering at that point?

A: I think it's been ... the lender's gotta' be

looking at them as a definite (inaudible) at maturity. Maybe ... 

let me ... take the disaster situation. Y'know, you can say ... 

Take the Calais office building— that's where I have my office—  

okay. That's a great project right now. It's full, good tenants,

II
I'you know. First-class tenant oil companies, title companies and
i*• I
Ij
■lAlyeska. But two years from now, okay, when Alyeska's done, 

(they've got three or four floors they've gotta' rent out. And
j •

'when the federal office building opens up that changes your whole

'i
'(market immediately, overnight. And I don't know what's going to

i|
happen. And is that building then worth, in terms of let's say—
;j
and I have no reason to believe this and I probably shouldn't use

il

fit as an example--but, let's say they had to going into Chapter

*
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XI or something. Is that building now worth what it's worth

;j today? The answer is no. Because the market value concept

|!
changes. Ah, and what is market value? Are you talking about

ji
jj terms, are you talking about wholesale market value, or are you 

jj talking about retail market value? Those are different. Market 

Jj value to a developer is different that what you and I expect to

j pay for one lot in the subdivision. So, maybe that word marketIi
II value gets elusive both in a disaster situation and what level

|| are you talking about? At the development level? Or are you
ji
ij talking at the retail level?

i j
ij Q: On this benefit of appreciation where the lease is

:i renegotiated every five years to take it back into what the lease
i|

: market will bear, wouldn't the lessee have the benefit of appre- 

j ciation as soon as the market started going up and land developers

l!in three months can start getting some benefit from (inaudible)?
1
i1 A: For how long? For four years, three years?
j ;
jj Q: Well, wouldn't he have it ... wouldn't he have it
|i
■'until the next adjustment to take it back to market value?
•«
;l

A: Well, generally not, because his people that lease
ji

jj from him ... Let's say he builds a building to lease. Okay?

•'They want their fixed rent as long as they can have it. You
•!
!know.
.t

il
Q: But what he would give is not the same curve, I

Ii

suppose he would change his...
il

I A: He would try... obviously he would try to pass



through the increases that he could.
il
•! Q: If he did have anybody on the property he would be
i
i
getting the benefit of leasing land at less than the actual

i

Ii
,1 leasehold interest for at least four years, I presume.ji

A: He, he might. He might, if he could. It depends

on his terms. You know, a person in 1970, 71 or 74 could have

i made terms for a ten-year lease, not thinking there was going to

be a big increase in rental. And he's locked in, I mean, he's

dead.

Q: Well, let's say it's, ah, let's...

A: And he can't renegotiate these.

Q: L e t’s look at the state lease. Would, wouldn'tII

there be for every five years ... it's a 55-year lease, and every

Jj five years it comes into the market (inaudible) .

!
r A: Right.

Q: Then, if the market continues to go up as it has,

,i would he be renting for at least four years below the market

I
.rate; and, so, wouldn't that be a favorable deal for him?

:! A: No. No, no. Oh, I don't think so necessarily.
:i
II In other words, let's say he made a lease in '74 for ten years. 

'I He agreed to.
.i

j| Q: But let's say it's (inaudible), and every fiveIj
y e ars. ..

:l
A: Well, no. I'm talkin' about the owner of the

I

; building. In other words, one measure of market value to him is
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I

il
I*

what can he rent the building out at. Okay? Or rent out part of
I?
II
it- He rents it out. He agrees for ten years to a certain term.

!l

!j The state comes in and with this rather huge increase. It's
I
! something he can't pass on. So what... I mean, what's the

| market value to him? Y'know, he might have a ... I heard testi-
♦

1 mony in one of the governor's ad hoc committee work ... somebody 

had, ah ... they were m a k i n 1 money on a lease. You know, it 

didn't sound like an outrageous profit from land. And because of
l

the rent increase they're losing money. And they're ... they're 

tied into a big term.

Q: Well, for example, you probably do...

A: So, if you were gonna' say, "What's the market

jj value of your lease, Mr. Jones?", and he says, "Well, it's a

;| great deal, I'm only losing $12,000 a year." What are you gonna'
i!
;i pay him for it? What are you going to pay for a $12 ,000-a-year
• *'I

jj loss? Y'know, the state doesn't reflect those things in its 
il

!j appraisals, I don't think.
i| ^

,1 Q: Sounds to me like what you might be saying is

i that, not only would you find it difficult to loan on such a 

[ lease that the state has, but you would ... you would probably 

;i not be inclined to enter into such a lease agreement yourself.

A: I would find that difficult, yes. I mean, realis-
I

j tically, you know, if yr re talking about big projects— multi- 

million dollar project noy, you know the lender's gotta' look S
'I
 ̂at those t h in g s.
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•I

Q: I sure appreciate your testimony on this. I'm

gonna have to point away (inaudible).

A: Okay, John.

Q: And, ah, I'm sure that it's also been very valuable

to the ad hoc committee. We've been... Some of the things we've 

been talking about have hit specific words and I want to make 

sure that I know you meant in the beginning of your narrative you 

indicated that the regulations are inadequate defaults, and then 

later on you mentioned provisions. Alright. Were you talking 

about the paragraph in the lease when you stated ... when you 

said that? I believe you said that.

A: I'm referring to the regulations.

Q: Alright. Which one are you specifically talking

about?

A: Let me see what we've got in here. I at one point

had these regulations in this file, but if you have them I can 

point them out to you. Yeah, I've got it. Not necessarily 

readily. Okay, ah, when you talk about defaults, if you look at 

11 AAC 58.540, that's what I call the DL-50 form, which is this 

two sentence form that is supposed to protect these somewhat 

large loans. Maybe it's right that the bank accuses me of writing 

too much, so they like to keep it concise. So maybe they like 

that form, I don't know. But, anyhow, you look at the assignment 

provision. You have to use that form. And that form to me, 

representing lenders, is adequate. Okay? I mean, I can say that
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unqualif iably, and I'll show you ... I gave some sources to the 

'! committee that (inaudible). I referred them to ... there's about
l!
|l
three good books on ground lease practice, that I thought he 

.should look at. Then look at the rights of mortgagee or lien- 

holder, 11 AAC 58.590. Okay? And notice of default, 11 AAC
is
;j 58. 570.
ii

Q: What specifically about .590, would you make
• I
il
I reference to?
i'

A: Well, in .590 it says that in the event of cancel-
j
illation or forfeiture of- the lease, okay?

Q: Um-hum.

ii A: The holder of a suborted mortgage, conditional

!i
i' assignment--I haven't figured out what that is— or a collateral

) i
'• assignment--well, the collateral means more to m e — will have thei!
'option to acquire the lease or the unexpired terms thereof,

l! .
'! subject to the same terms and conditions as the original lease.
!j

;Okay. Number one. And some of these leases have some peculiar
l!

iconditions in 'em. I don't know whether they do in the Industrial
'j
Subdivi si o n, but the lender comes in, and a lender really can

I cure things with money. I mean, you know, that's one thing

; generally a lender has, is money. But, if the lessee was supposed

II
!1 to do something that has to be cured, ah, then... Let's say he
;l

,;does. In other words, he has to assume the obligations of the
si
•i
•i lessee. That's difficult, number one. What I call "non-monetary
ii*

defaults."

I |!
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Q: If the obligations are more than paying money.

A: Right.

Q: If, for example, you're thinking of something

specific.

A: Well, let's make it like if you had to put in

sewers, and you hadn't put in sewers. Or, he was supposed to
ii■ i
! build something for the state or put in a beacon. He hasn't done 

j those things. And, you know, one, can he do them? Is he capable
I
j of doing them? I gather some of the— I'm not talking about the 

Industrial Subdivision, but some other leases that I've heard 

about— have some peculiar provisions. I mean they're peculiar in 

the sense that they're particular to a certain project but not 

generally applicable. So, you've gotta' comply with those. So, 

anyhow— and I'm not sure how the state does all this, I've never... 

I don't think they've really thought it through. But, you go 

back to 11 AAC 58.560, you can cancel it, basically, on 30 days' 

notice. Okay? And let's say one of the things that you're 

cancelling for is the input into sewers. Well...

Q: But does it say mutual ... doesn't it say mutual

in this agreement? It can't be unilateral then at all, can it?

A: Well, for a default— I'm talking about a default—

the guy is defaulted. He was supposed to put in sewers by July 

1, 1976 and didn't put it in; we got the loan; you try to cancel 

it. Okay. You cancel it in the middle of the winter; he says, 

"Well, I had trouble with the borough, etc., give me some more

- 3 2 -



time." You give him some more time. The lender doesn't know. I 

mean, he can't come in to really take over if you read literally 

.590. "Cause you can ... the lender can only come in and assume 

that lease if you cancel it. You never cancel, that creates an 

ambiguity that I think is unnecessary. So, what I try to write 

into my assignment forms is a provision talking about what happens 

if we take over by reason of foreclosure, judicial or non-judicial 

Okay? In other words, the reality of the lending industry is we 

come in on foreclosure, not when you cancel the lease. And you 

don't— I'm saying you, but I mean the State of Alaska— never 

dresses that question.

Q: Is forfeiture ... it says forfeiture, too ... is

that closer to default than ...

A: What does forfeiture mean? I mean, I don't know

what... The word cancellation I understand. But, if you cancelle 

and forfeited the lease, how can you tell me to assume a lease 

that's not in existence? I mean that ... it's ... the language 

isn't even accurate. How can you assume you cancelled ...

Q: Well you have acquired. Let's say you've acquired

the lease, so you acquired... I mean, whatever happens that 

lease goes back to the state, wouldn't you think that then you 

have a right to acquire that lease. Doesn't that... Who has it, 

then? Doesn't... It says you have the right to acquire... 

(Inaudible.)

A: I think we could agree that the words could be
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Q: As far as curing the default, one of the things

that is required of all leases in . 510--58.510?

A: Urn-hum.

Q: Is on use utilization. And, there it says that

failure to make substantial use of the land (inaudible) within 

five years shall, on discretion, constitute cancellation.

A: Um-hum.

Q; I presume if you lose ... if you did lend money, 

though, you would make .sure that there was ... it was going to be 

used for the purpose that it was applied so that, at least as far 

as Alaska Industrial Subdivision is concerned here, have you ever 

been concerned with anything other than paynv-.t of money for a 

■ • •

A: Yes, in fact we were concerned with that with the

Penland development, and I v/as supposed to ...

Q: Well, I know that, but I was just v/anting to talk

about Alaska Industrial Subdivision.

A: No. Okay, well I...

Q: You have been concerned about...

A: It's the same kind of problem. Let me explain the

problem. Ah, the land out there might have certain zoning restric 

tions or utilization restrictions. In other words, apart from 

the state there might be some zoning or some other restrictions 

placed on the land. Another problem we've had, like with the

m o r e  p r e c i s e ,  w i t h o u t  a r g u i n g  t h e  p o i n t .
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*i
<

■jPenland lease ... there's no provision for the ground lessor to
i ,
'! file an estoppel agreement, although I always require it. I

ij
j write it into the ground lease. I said in granting and approving 

! this assignment the State of Alaska says there are no known 

! defaults. You know, that's the only prudent thing to do, is make
i

I them commit themselves in writing that there aren't any. And I
i
!i tell 'em to go ahead and check it, too. 'Cause we don't wanta' 

make the loan if there's defaults. And obviously we don't want

| the state, the day we fund a two or three million dollar loan, to

I come back and say, "We're cancelling the lease." Y'know.

j Q: Are you aware at this time of any permanent action

; required of any lessee on a parcel of Alaska Industrial Subdivision
II

;j lease (inaudible) .
'j

; A: I'm not aware of any. I'm just suggesting that

!' that's a problem and can be a problem. In other words, when I 

•! get a loan package from the bank, the bank says, "We're going to

i|
make X loan on this property, you put the paperwork together."

i l

'So I, y'know, I'll go over to the state lease file and read it
!l

and talk to the state lease people, y'know the administrators of
•i
the program and say, "Do you know of anything wrong," and "What's

i!

ii your viev; of the project?" and, y'know, check with the borough,
ji

;; or the municipality, now.i'
| Q: I really didn't understand that when you first

' explained, I think I do now.
i.»
; A: Okay.

i
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Q: One other thing related to that which you mentioned
i

is preference and assignment lease form that is required to be 

used ... and you used the words required to use ... and then 

looking at .540, it does say that application for assignment

shall be made in writing to the director on forms with the assign­

ment of lease or attach a copy thereof. Now you have indicated 

that you have prepared a better assignment and have had that 

approved...

A: I'm not saying it's better, but at least...

Q: No, no, well I mean longer...

A: It was longer.

Q: It was more satisfactory to you?

A: Yes. More confortable, at least...

Q: Doesn't that seem to indicate that this DL-50,

although it's called an assignment of lease is an application for 

the assignment; and, if it's approved it should reference some­

thing else, such as you or a private attorney might prepare to 

make it a better collateral assignment for that...

A: If you'd review the files that the lenders have

filed you'd find a variety of attempts to solve this problem.

And they vary. I mean, each bank has been different. All I'm 

trying to point out you is that that— if you read that regulation 

literally I suppose you could read that's all you could ever have 

in there. I've read it and add things that aren't otherwise 

covered in here. And, all I've advocated to the Governor's
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'i some flexibility in there to make what we call in lending make

!i
I! the lease bankable.

C o m m i t t e e ,  a n d  m a y b e  e v e n  t h i s  p a n e l ,  i s  t h a t  t h e r e  h a s  t o  b e
ii

Q: There was... At least you were able to persuade

i; ... corrected there was enough flexibility to make your (inaudible)

A: Well they, y'know, you give 'em to them, you don't

!■ argue with them. You say, "This is w •>t we need to make the 

loan, you sign it." If they sign it I figure they're bound by

it. But, you know, I recognize and advise the clients, well,

they can argue the other way. The big thing in any real estate 

j transaction— I think any attorney who does a lot of it will tell
i!
jj you--and this has been a big problem in Alaska. We have absolutely

'Ij j no certainty in our law or our procedures or our practices. You

• know. And that's what hurts Alaskans. We pay an extra penny, I 

mean an extra point in interest— not solely because of that, part

of it is our isolation. But lenders have told me outside of thisijji state. "Lookit. We're fifteen hundred miles away from you,

• we're based in Seattle--I'm talking about some of those big 
!l

i ones— and you people have no certainty in. your law. Absolutelyi
;! no certainty in your law or your procedures."!i Q: And because of that it should be defined more

•! specifically?

. A: Yes. Yes, uh-huh. Sure. If the lender comes ini
;and he feels comfortable with your procedures and practices,

'y'know. Then that's gonna' allow development. And if he doesn't 

feel comfortable, then I think it's going to be charged to him.
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: Q: It's past noon already, and I'd like to complete
I1j
Mr. Iloge's examination. I just really have one question. Ah,

!l
,;with respect to, ah, the rental provisions in the state leases.

1
ijAh, let's... And more particularly the one's that resulted from

il
!; the reappraisal ... let's kind of draw, ah, make a hypothetical 
il i

.'here. Ah, y'know, assume that there perhaps had been an under-
i
I
!'valuation for the purpose of this question. That in fact the

i
,rental payments were lower than they should have been considering 

the standards that have been set up.

A: Um-hum.

!j Q: i.e., appraised value based on the fair market

!vt*ue, or appraised rental based on fair market value. Ah, and,
ii
ii
: then assume that there was ... there was what you might refer to 

! as a correction of that, coupled with a tremendous jump in real
i:»

^estate values generally in a certain period of four or five 

'years. Ah, would the bank be quite so concerned by the dramatic
i •
,increase?

;• A: The answer is that they would always be concerned,

j Nov/, how adverse that v/ould be would depend upon, ah, what the

J
,J particular loan transaction was. If the transaction were one

!
. that, say there couldn't be a dramatic increase in rent necessarily. 
(:
In other words, it depends on your lease. Some of these leases,

I

I ah, like a Safeway lease or that. The ones I've seen, they've
i

.got a base rent and they go on profits. Okay. I ... I mean

B Y  M R .  M I D D L E T O N
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percentage of sales and volume. That, coupled with a dramatic 

increase of the underlying ground lease— and that is also reflect­

ive of another thing that's going up, is that the real property 

taxes presumably are going up. This is, I understand, although I 

got into this again with the parking garage. The municipality 

has a variety ... has used a variety of methods ... it's not 

legally committed to one over the other ... of evaluating these 

ground lease projects. Y'know. And that's a whole 'nuther area. 

But, to answer your question directly, Mr. Middleton, I think 

one, yes, it is of concern. Two, it depends on the project— how 

big a factor that would be.

Q: Well, what I'm... What I'm getting at is they

all, look, they jumped this rental payment six, seven hundred per 

cent and, and, God knows, they're gonna' do it every five years. 

Y'know. When the truth of the matter may be, Gentlemen, that 

this is a one-time thing, resulting from, y'know, these two or 

three factors. Specifically a possible undervaluation. A tremen­

dous jump in real estate prices, y'know. In other words, an 

increase in ... of.the market value. And that in five years you 

may see ... you may see a reversion to the trend that— you weren't 

here-but the earlier trend in the rental adjustments was ... was 

substantial, but not in the neighborhood of six or seven hundred 

per cent. It was maybe fifty per cent over five years or some­

thing like that. People felt they could live with it.

A: Obviously that's a judgment thing, but I just
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!l
i! of Lands— a very good publication, I recommend that everybody get
•

Jit— but, they were talking about the speech of the governor gave

ii
^recently. And, I don't have the correct figures, but he was

I B
j pointing out that of all the land in Alaska maybe one per cent is

i! in private ownership. And then, I don't know what small per cent

i!
'■< is in Anchorage. You know. And the trend that I see in Anchorage
'I
il is everybody wants to live in Anchorage. Maybe people want to
!i
I live in the capitol and the valley. Obviously, there's more 

development in that area. But, I don't ... I guess I don't see

i
ithe trend that you might see, but you may be right, y'know. That
ii

, it may normalize out. Maybe people will move to the other side
ii

of the inlet and develop their warehouses in other places. But I 

jj don't know that.
I

!• Q: Well, I'm just concerned that maybe the bank and
i.
ij #
j; the lenders . .. the banks and the lenders are saying .. . are 

getting nervous about a six or seven hundred per cent increase 

. that may not be really something that can be projected as a

:trend. And they may get all nervous about this. Obviously,

j!
!y'know, the provisions of the lease are there.ii

A: Yeah.
jj

‘ Q: And they're concerned about that. But, is it
ii
simply because this one time, you know, we've seen a really very,

;very dramatic increase?
!l

A: Well, that could obviously be. But it is, y'know,

r e m e m b e r  r e a d i n g  i n  t h e  A l a s k a  L a n d  L i n e s ,  p u t  o u t  b y  t h e  D i v i s i o n



ii
I
i*

part of all of this is ir Alaska— and I think this may have come 

out at the governor's committee the day I was there— y'know we 

iaccepted ... I'm sure banks made loans on these ground leases and
i
.1
i, never questioned them. They just ... things went along. The
i
:i
i rental increases were always moderate, and you just accepted that 

| as a way of life. Now, I think with the Penney matter, the

jTeamsters matter, this matter, and the general increased value, 

ij y'know, you've awakened the lenders and say, "Oh, we're not
'I

ji gonna' get in that." Y'know, whether itis gonna' go up or not,

Ijbecause you've gotta' say, "God, it went up six hundred per cent
j|

•I this time, is it gonna' go six hundred per cent again?" And

J
'jl've, y'know ... I don't know that that's gonna' always happen. 

/God, I hope not. I really do. But, ah, y'know the lenders gotta

j be saying, "What kind of people are we dealing with?" Y'know.
ij
If they can always change the rules, then you've taken out of

ii
' lending— at least on state ground land— the certainty that you 

need. Especially when it's unsubordinated. That's what really
I
I
hurts the lenders. If it was subordinated, then, y'know, the 

lender... The lender will always know he'll get his project back 

',j if the state ever pushes too hard on the rents. But, when he

;i
II doesn't have that subordination, that ... that's where he's
i
.gotta' really have certainty. He's gotta' know what his relation-
t

! ship is.

Q: Alright, I don't have any more questions.

: .



;jnY CLIFFORD G R O H , ATTORNEY REPRESENTING INDIVIDUAL LEASEHOLDERi|
i1 Q: Very, very quickly I would like (inaudible) . But,
'!
|Mr. Hoge, there's some discussion by the Attorney General about
I

|the benefit of the appreciation the lessee has because there’s
i

|been an appraisal and then there's not another reappraisal for 
il
|*five years, there's a benefit to the lessee in some f 3hion. But'j
!there's really nothing the lessee can do with that appreciation,ii
j| is there?

A: No, I ... I... In terms of a five-year term,

j'there's not enough ... there's not enough time to get any benefit 

'lout of it.s
ij Q: Well, he can't sell it. He can't buy it. He can
}i
I endeavor to renegotiate his lease, if he's successful in doing 

so, but as you and I know it's c. very difficult proposition.

A: It is difficuxt.

Q: Okay. Now, there has been some confusion in this

‘I
hearing among some of us about the basic difference between a

'I

•| subordination and a so-called collateral assignment. And let's 

jjyou and I see if we can straighten this up. Okay. In a subordin­

a t i o n ,  what really happens is the lessor agrees that the lenderJj
imay have the fee if the lessee defaults. Is that correct?
Ij
Ii A: That's right.
!

Q: Okay. Now in an assignment, or a so-called "collat

eral" assignment, all that really happens is that the lessee 

assigns to his lender his ... gives the lender the right to cure
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)
I

ij the default if there's a default?

A: That's true.

Q: And that is the basic difference?

A:* Yeah. It's more dramatically. In one case on

I subordination the lender's getting the asset, and on an assignment 
,1
jjhe's really getting a liability, potentially.

Q: / Right.

A: In other words, the potential liability is he'd

have to cure the defaults, assume ... pay the rent on the ground 

lease.

Q: And any suggestion that the two things are equiva­

l e n t  just isn't, ah, legally correct?

I

j A: No. No, they ... both in lending and law, they're

.about 180 degrees apart ... maybe not quite that.

BY MR. GISSBERG:

Q: Well, would you take one that had no subordination

and no collateral assignment?

A: Well, you wouldn't ... I mean, you wouldn't be...

Well, I'm sure the Controller of the Currency would be putting 

you in jail if you ever made a loan like that. I mean, you've 

gotta' have at least the assignment of the ground lease, unless 

you're a charitable institution, and banks, believe me, are not.

I don't say that facetiously, they've gotta' make a profit. You 

don't... What you would be doing is saying, here, I'm g o nna1

- 4 3 -



Ii

lend five million dollars. Build a building on this property.

The state comes along and cancels the gound lease, gets the 

property. Even though they've got this permission that you can 

move the improvement in 30 days, but you're not gonna' remove a 

parking garage. You're not gonna' remove any kind of five million 

dollar building. So, in effect, the lender's made a charitable 

contribution, because he'll never get his building back, and 

he'll never get his security. He's gotta have at the minimal the 

collateral assignment, and much preferred is lease subordination. 

Much, much preferred.

Q: Could you have a subordination on the leasehold

interest. That's the collateral assignment?

A: No, that's meaningless, because you'd still have

the fee interest. I mean, that... You can have-there's another 

word for it that doesn't come to mind--a partial subordination 

thing, but it wouldn't be realistic, nor, I don't think, applica­

ble in terms of what you're dealing with in state ground leases.

In other words, the state either, y'know, the state probably is 

at this point not going to subordinate; and, if it's not going to 

subordinate, then it has to take care of these other problems.

Q: Is subordination always included in collateral

assignments?

A: Ah, yeah, I've done one like that. "A" owns the

fee. "A" leases to "B", a developer. Ah, developer "B" leases 

to "C". Well, you wouldn't have it in terms of the state ground
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'i lease, but in that situation the developer will assign his tenant

' leases to the bank as security for the loan. Ah, the ground
!!

•! lessor may subordinate to the loan. Y'know, "A" will subordinate

'! ,

!! to the lender, and "B" will also be assigning his leases, but you
ii
;iwouldn't have it on the same lease, y o u’d have different leases
i>
i
Ji in order to accomplish it.

.1

MR. MIDDLETON:

Q: Okay, anything further? Thank you, Mr. Hoge.

A: Okay, thank you.

END OF TESTIMONY
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EFFECT JUINATE UtLI, #159 ON MY PROPERTY LOCATED BLOCK 1, LOT 7A, AT .ASK A 
INDUSTRIE. SURDI-VIS ION. LOT SIZE APPROXIMATELY 64, 000 S Q . FT. APPRAISED 
AT 56 5,6-10. 00 TO 'BE REAPPRAISED 1078. ,

% I N C  W O K I G NEW APPRAISED LEASE

TERM TERM VALUE VALUE PAYMENTS

1-10 0%

—

100% $ 65,640.00 $ 52,512.00

10-15 50% . 150% 98 ,460.00 39,384.00
t ,

15-20 50% 22.5% : 147,690,00 . 59,076.00

20-25 50% . . '3 37. 5% 221,535.00 ' 88,614.00

25-30 50% 506.2 5% 332,302.00 132,920.80

30-35 50% 759.38% 498,454.00 199,381.60

35-40 50% 1,139.07% 747,686.00 299.074.40

40-45 50% 1;,7 08. 61% 1 ,121,531.00 448,612.64

45-50 50% " 2 ,562.92% 1,682,301.00 672,920.28

50-55r*‘ 50% 3/844.38% 2,523,451.00 1,009,380.40

1. Above is MINIMUM

2. Rates are compounded

3. When lease finished, leasee will have paid 45,73 time

ACCUMULATED COST ’ 
TO LFASEE_______V.

$ 52, 512. 00 •••
. 1 f

91 ,896.00 .•'•t. 

150,97 2.00
• ; *w U

239,586.00 V £  

372, 506.80 

571, 888.40

V-
870, 962.80 : v “

: M

1,319,575.44 ’ ^

1, 992,495.72 V:;-.
; * y  \.

3, 001,876.12 •’ '

(3,001,876 t 65,640)
t;
’V

1

ATTACHMENT "C"
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T e s t i f y i n g  u s  w i t n e s s e s  f o r  th e  l e s s e e s  w are lr.'.on fsro w n , J i m  C r i s t o p h o r ,  J o e  V J i lh o u r ,  l e s s e n s ;  F r e d  I 'c r r a v a ,  an d  E r r o l l  P iiu n o n s , a p p r a i s e r s ; Jo h n  K e m p e r, a h a n k e r ;  Andrew  H o g e , a n  a t t o r n e y ;  and £ a u l  K im b a l l  fro r .i L y n d o n  T r a n s p o r t ,  a l e s s e e .T he r e l e v a n t  p r o v i s i o n s  o f  t h e  l e a s e  f o r n ,  r e g u l a t i o n  a n d  s t a t u t e  a r e  s e t  o u t  a s  f o l l o w s :(1) S t a t e  .le a s e  p r o v i s i o n  c a l l i n g  f o r  r e a p p r a i s a l :" [ S ] u c h  p a y m e n ts  t o  b e  s u b j e c t  t o  a d ju s t m e n t  a t  e a c h  f i v e - y e a r  i n t e r v a l  fro m  th e  e f f e c t i v e  d a t e  h e r e o f ,  i f  t h e  l e a s e  te r m  h e r e o f  e x c e e d s  f i v e  y e a r s ,  s u c h  a d j u s tm e n t  t o  b e  b a s e d  p r i m a r i l y  upon a r e a p p r a is e c l  a n n u a  1 r e n t a l  v a lu e  o f  le'md i n  a s t a t e  o f  im p ro v e m e n t s i m i l a r  t o  t ha t  o f  t h e  la n d  d e s c r i b e d  he r e i n  a t  t h e  t i n e t h i s  .le a s e was e n t e r e di n t o .(2) R e g u l a t i o n s  g o v e r n i n g  r e n t a l :  11 AAC 5 0 .5 2 0  and11 AAC 5 8 .4 1 0 :11 AAC 58 .5 2 0 .  ADJUSTM ENT OF RENTAL. A l l  l e a s e s  s h a l l  s t i p u l a t e  t h a t  t i i e  a n n u a l  r e n t a l  p aym en t s h a l l  b e  s u b j e c t  t o  a d ju s t m e n t  b y th e  d i r e c t o r  a t  f i v e - y e a r  i n t e r v a l s  an d  a n y  c h a n g e s  o r  a d j u s t ­m e n ts  s h a l l  b e  b a s e d  p r i m a r i l y  upon t h e  r e a p p r a is e d , a n n u a l  r e n t a l  v a l u e .  T h e  d i r e c t o r  s h a l l  ta k e  i n t o  c o n s i d e r a t i o n  t h e  f o l l o w i n g  f a c t o r s  i n  r e a p p r a i s i n g  t h e  a n n u a l  r e n t a l  v a l u e :  t h e  v a lu e  o f  c o m p a r a b lel a n d s  i n  t h e  sam e o r  s i m i l a r  a r e a s , e x c l u s i v e  o f  b u i l d i n g s ,  s t r u c t u r e s ,  a p p u r t e n a n c e s , c q u ip n a n t , l a n d  f i l l ,  c l e a r i n g ,  l e v e l i n g  o r  r e a d s  owned b y t h e  l e s s e e .  T h e  c o m m is s io n e r  may -waive on e o r  m ore o f  t h e  p e r i o d i c :  r e n t a l  a d ju s t m e n t s  o r  l e n g t h e n  t h e  r e a p p r a i s a l  p e r i o d ,  when a  l e s s e e  v?ho h a s  a c q u i r e d  a t r a c t  o f  J.ancl f o r  m u l t i p l e  u n i t  h o u s i n g , c o m m e r c ia l ,  o r  i n d u s t r i a l  d e v e lo p m e n t c a n  demon­s t r a t e  t o  t h e  s a t i s f a c t i o n  o f  th e  c o m m is s io n e r  t h a t  s u c h  a c t i o n  i s  e s s e n t i a l  i n  o r d e r  t o  o b t a i n  th e  p r im a r y  l o n g - t e r m  f i n a n c i n g  o r  lo a n  .in s u r a n c e  r e q u i r e d  f o r  d e v e lo p m e n t  o f  th e  l e a s e d  l a n d .  T.n o r d e r  t o  q u a l i f y ,  a p p l i c a n t s  m u st f u r n i s h  w r i t t e n  e v i d e n c e  t h a t ,  i n  r e q u i r i n g  a  .w a iv e r  .o f  r e n t a l  a d j u s t m e n t ,  t h e  l e n d i n g  o r  i n s u r i n g  'A gency i s  a p p l y i n g  a g e n e r a l l y  a p p l i c a b l e  r u l e .  W a iv e rs  s h a l l  r e m a in  i n  e f f e c t  o n l y  d u r in g  t h e  term, o f  t h e  lo a n , b u t  s h a l l  n o t  e x c e e d  40 y e a r s .11 AAC 5 8 .4 1 0 . ANNUAL PJSH'i'AL.  A n n u a l n iu ir.tu n  r e n t a l s  s h a l l  b e  co m p u te d  fro m  t h e  a p p ro v e d  a p p r a i s e d  M a r k e t  v a l u e ,  e x c e p t  i n  th a  c a s e  o f  a p r e f e r e n c e  r i g h t  g r a z i n g  l e a s e ,  and s h a l l  be th e  l o w e s t  a c c e p t a b l e  b i d  i n  t b s  e v e n t  o f  on a u c t i o n .  A n n u a l r e n t a l  s h a l l  b e  th e  b a s i s  o f  b id d in g  f o r



all s u r f a c e  leases, e x c e p t  as provide.! in sec. 440 
of this c h a p t e r . Annual r e n t a l s  in amounts up 
to a nd i n c l u d i n g  $ 2 5 0.00 shall he p a i d  on an a n nual 
basis. A n n u a l  r e n t a l s  in a m o u n t s  above $250.00 
sh a l l  be p a i d  e i t h e r  a n n u a l l y  or in quarterly 
i n s t allments, at the d i s c r e t i o n  of the l e s s e e .
A l l  r e n t a l s  s h a l l  be p a i d  in advance.

11 A A C  5S.900. S H O R T  T I T L E . Th i s  chapter p e r­
tains to the l e a s i n g  o f  land of the State of 
A l a s k a  a nd to t he j u r i s d i c t i o n  o f  the D i v i s i o n  
o f  Lands, D e p a r t m e n t  of N a t u r a l  Resources and 
r e l a t e d  matt e r s .  T he i n t e n t  of this c h a p t e r  is 
to i n s u r e  the equitable, l e a s i n g  of A l a s k a  land 
in a m a n n e r  t h a t  w i l l  e n c o u r a g e  de v e l o p m e n t  for 
its h i g h e s t  a n d  b e s t  use. Th i s  c h a p t e r  nay be 
r e f e r r e d  to as the " S u r f a c e  L e a s i n g  R e g u l a t i o n s . "

(3) S t a t u t o r y  p r o v i s i o n  d e a l i n g  w i t h  rental a d j u s t m e n t s  in

e f f e c t  as o f  M a y  1, 1976:^-

A S  33.05.105. P E R I O D I C  R E N T A L  A D J U S T M E N T S . E a c h  
l e a s e  shall s t i p u l a t e  that the annual rental p a y­
m e n t  is s u b j e c t  to a d j u s t m e n t  at f i ve-year i n t e r­
va l s  and c h a r g e s  o r  a d j u s t m e n t s  shall be b a s e d  
p r i m a r i l y  on a r e a p p r a i s e d  annual rental value. 
However, w h e n  d e v e l o p m e n t  of the land is not 
o t h e r w i s e  p o s s i b l e  d u e  to s p e cial conditions, 
t he r e a p p r a i s a l  p e r i o d  m a y  be l e n g t h e n e d  o r  
w a i v e d  u n d e r  r e g u l a t i o n s  a d o p t e d  by the 
c o m m i s s i o n e r .

B e c a u s e  the h e a r i n g  p a n e l  is c o m p o s e d  of an appraiser, 

l a w y e r  and a r e p r e s e n t a t i v e  of the D i v i s i o n  of Lands, it is 

c o n s i d e r e d  a p p r o p r i a t e  in f o r m u l a t i n g  r e c o m m e n d a t i o n s  to the 

D i r e c t o r  t h a t  t ha panel e x e r c i s e  i n d e p e n d e n t  judgment ba s e d  on 

e x p e r t  t e s t i m o n y  p r e s e n t e d  a n d  e x h i b i t s  offered. Accordingly, 

we do not a c c o r d  the D i v i s i o n ' s  p o s i t i o n  a ny special d e f e r e n c e  

w h i c h  m i g h t  be a p p l i e d  in an a d m i n i s t r a t i v e  appeal in the 

j u d i c i a l  process.

T he b a s i c  q u e s t i o n  to be. ^ e s o l y e d  in £his h e a ring is 

t h e  d e t e r m i n a t i o n  of a f a i r  r e n t a l  for certain lots w i t h i n  the 

A l a s k a  Ind u s t r i a l  S u b d i v i s i o n .  T h i s  fair rental is to be 

d e t e r m i n e d  for the f i v e - y e a r  p e r i o d  M a y  2, 1976, through K a y  1, 

1581, the third r ental a d j u s t m e n t  p e r i o d  since the .leases

^This s e c t i o n  has s i n c e  b e e n  amended, §.l, Ch. 267 SLA 1976.

-3-



cc»i”"V,nc:,jd on M a y  2, 19G1. 7'ric D.lvis 'o.i had adju s t e d

the: Annual rental, or the* l e a s e s  in q u e s t i o n  a s  or M ay 1, 1 9 VO.

'i’llis a d j u s t m e n t  3»bi’ ha e n  b u s e d  o n  a r e a p p r a i s e d  fair l :-»j ' at

v a l u e  a n d  an incr e a s e  in tho r e n t a l  r a t e  fro • Gt to 8r',. T h e

r e a p p r a i s a l  a n d  £id j us tmsnt v:e::o b a s e d  on the. r e l e v a n t  p r o v i s i o n

of t h e  s t a t u t e  and r e g u l a t i o n s  q u o t e d  above. Aclcliti.onaJ.ly, the

t e r m  "fair m a r k e t  value" is d e f i n e d  in 11 A A C  58.910(11) as:

"Fair m a r k e t  v a l u e "  m e a n s  the h i g hest price,
e s t i m a t e d  in t e r m s  of m oney, w h i c h  the p r o p e r t y  
w o u l d  b r i n g  if e x p o s e d  for s a l e  f or a r e a s o n a b l e  
ti m e  ir. the o p e n  m a r k e t ,  w i t h  a seller, w i l l i n g  
but n ot f o r c e d  to sell, a n d  a buyer, w i l l i n g  b ut 
not f orced to buy, b o t h  b e i n g  fully i n f o r m e d  of 
all the p u r p o s e s  f o r  w h i c h  the p r o p e r t y  is b e s t  
a d a o t e d  or c o u l d  b e  used.

II

IS S U E S

T he issues a p p e a r  to be the following:

(1) An i n t e r p r e t a t i o n  of the lease, r e g u l a t o r y  and s t a t u t o r y

p r o v i s i o n s , as to the n a t u r e  of i m p r o v e m e n t s  to be i n c l u d e d  in the 

a p p r a i s e d  value.

(2) W h e t h e r  o r  n o t  t h e  term, "primarily" an us e d  in tha lease 

r e g u l a t i o n s  and s t a t u t e  m e a n s  that the Division s h o u l d  c o n s i d e r  

o t h e r  f a c tors in a r r i v i n g  at a r e a p p r a i s e d  annual r e n t a l  value.

(3) W h e t h e r  the D i v i s i o n ' s  a p p r a i s a l  vac in a c c o r d  w i t h  th-i

lav/ and c o n s i s t e n t  w i t h  the r e l e v a n t  m a r k e t  conditions, p n r t i - u -  

la r l y  as to (a) use of c o m p a r a b l e s  and (b) d e t e r m i n a t i o n  of 

o r i g i n a l  condition.
• -•■. •"-y. ' ' .

(4) W h e t h e r  the ST. r e n t a l  r a t e  .i.s appropriate. j.n v;.>. *■ o f

m a r k e t  conditions, the p r o v i s i o n s  o f  the state lease n o t  l o w !  

ir. p r i v a t e  l e a s e s .
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T h e  Icsfssoa.j r e p r y t e n t e d  at thin hcsciring ivto.vrirot i r. 

t e r m  ".state. o f  i m p r o v e m e n t "  to M 3.w. the at*-to of iriprovom'uit of 

t he on Lira Alctsha Ind u s t r i a l  S.dsiiv.i sion. S pecif ica.lly . tho 

l a s s o e s  i n t e r p r e t  this t o  n o o n  that a ny iHprovor.-.antu o u t s i d e

of lot b o u n d a r i e s  si n c e  19 C l , s u c h  as roads: and u t i l i t i e s , are to 

bo e x c l u d e d  f r o m  c o n s A d o r a t i o n  in t h o  fair v«»lu.:s o f  tho

s u b j e c t  lots, T h e  a per ai.sals c o n d u c t e d  by Messrs. F e r r a r a  a nd 

S i m o n s  f o r  the. l e s s e e s  a n d  p r e s e n t e d  at the h e a r i n g  r e f l e c t e d  

a d j u s t m e n t s  in v a l u e  to a c c o u n t  for the c o s t  o f  thono i m p r o v e­

men t s ,  p a r t i c u l a r l y  cost o f  a c c e s s . T h i s  v/e.a b a s e d  on l a n g u a g e  

ir. the l e a s e  i n d i c a t i n g  v a l u e  s h o u l d  b e  b a s e d  o n  .lar.d in a  similar 

s t a t e  o f  i m p r o v e m e n t  as l a n d  d e s c r i b e d  in tha lease at the time 

the le a s e  v a s  e n t e r e d  into; thus, tiie reference, to "orAe.inul 

c o n d i t i o n . "  The reg u.la t I o n s , howavc.?:, are no re e x p l i c i t  in 

do term, ini eg w h a t  i m p r o v e m e n t s  a r e  to be excluded- T he J’ovial 

b e l i e v e s  it m o u l d  bn .inappropriate, in v i e w  of r e g u l a t i o n -: a.r: 

p r i n c i p l e s  o f  equity, to e x c l u d e  f r o m  the value of the leered 

p r o p e r t y  imp. over.*, ant.; o f f  t !m p r operty, e s p e c i a l l y  whe n  such, i.n- 

prover.sntr. w a r e  pa i d  for by the lessor. Wh o n  a lies.*:m c an 6 e: n- 

ctra'r.e that suc h  o ff p r o p e r t y  .Improvement was p a i d  for b y  h i m  or 

his p r e d e c e s s o r  in interest*., a diffcircnt appro: eh shoal'I h e  u s e d . 

I’-oth the ft ate a nd the l e s s e e s  agree, th it any i m p r o v e m e n t s  m a d e  

w i t h i n  lot borndarj os b y  l e s s e e s  a r e  to, b e  d i r r i v v r ' c d  in i.o ; 

v a l u a t i o n .  T h e  Panol fi n d s  in f a v o r  of tho Statin in i n t e r p r e t i n g

h . State o f  .Tin-ye•• yr.;•.on L

t h i s  p h r a s e  " s t a t e  o f  im p r o v e m e n t" t o  mean o n ly  th e  c .v v l ’ ii.i-. t h o  s u b j e c t  lo !::.: an d  t h a t , a l l  im p ro v em e n t!; r.r-.dc a ii::r .j  th e . 1 -ns w ore '.m tie re d  I n t o  w h ic h  l i e  o u t s i d e  o f  th o  l e t  h-v-rri.';.;.'Lo:;,  c i  f i e  a !  l y  r o a d s ,  v.v. t o r ,  s e v e r ,  wrr.v.-r,  and a n y  o t h e r  r.i,. . ; i ; i t A c s

1 *• *» •



w h i c h  a f f e c t  t he v a l u e  of tho s u b j e c t  lot;: n v o  lo b e  i n c l u d e d  .1 

ilia fai r  r.ia.kbt v a l u o  o f  t h o s e  lots.

A  f u r t h e r  disagi-oemant a m o n g  tha par tier; i n v o l v i n g  

the " state o f  i m p r o v e m e n t "  is t h a t  of the original c o n d i t i o n  

of the lots b e f o r e  a ny t e n a n t  i m p r  ovon;ants w e r e  m a d e . V h a  

S t a t e ' s  a p p r a i s a l  vritness, Mr. Bunn, test i f i e d  that as far 

as h e  c o u l d  d s t e r n d n s  a f t e r  r e f e r e n c e  to soil m a p s , a e r i a l  

p h o t o s  a n d  c o n s u l t a t i o n  v/ith v a r i o u s  k n o w l e d g e a b l e  i n d i v i d u a l s ,  

t h a t  the so i l s  trere b a s i c a l l y  a d e q u a t e  for b u i l d i n g  d e v e l o p m e n t  

v/ith a m i n i m u m  o f  s i t e  p r e p a r a t i o n  r e q u i r e d  for any d e v e l o p m e n t  

t h a t  no s u b s t a n t i a l  a m o u n t  of o v e r b u r d e n  n e e d e d  to b e  removed, 

lir. B u n n  a d m i t t e d  his f i n d i n g s  in this r e g a r d  w e r e  b a s e d  

l a r g e l y  o n  t h e . l a c k  of e v i d e n c e  to the contrary. H e  d i d  

not, a p p a r e n t l y ,  a t t e m p t  to g a t h e r  e v i d e n c e  fr o m  i n d i v i d u a l s  

v;ho d e v e l o p e d  t h e  l e a s e d  land. S e v e r a l  ot h e r  v/itnesses 

t e s t i f i e d  as to m o d e r a t e  to s e v e r e  c o n d i t i o n s  of pe a t  a n d  

u n s t a b l e  soil c o n d i t i o n s  at t h e  t i n e  the leases w e r e  o r i g i n a l l y  

e n t e r e d  into. The less e e s '  a p p r a i s e r s ,  fir. S i m m o n s  a n d  

Mr. F e r r a r a ,  a f t e r  t h o r o u g h l y  i n v e s t i g a t i n g  the o r i g i n a l  

soil c o n d i t i o n s  v/ith v a r i o u s  k n o w l e d g e a b l e  p e o p l e  i n d i c a t e d  

that it w as still not c l e a r  e x a c t l y  w h a t  the soil c o n d i t i o n s  

w e r e  o n  e a c h  parcel. T h e r e  was a d e q u a t e  test i m o n y  g i v e n  

t h a t  most, if n o t  all, o f  the s u b j e c t  lots h a d  c o n d i t i o n s  

of u n s t a b l e  pe a t  soils in d e p t h s  r a n g i n g  from one to four- 

feat, v/ith t e s t i m o n y  g i v e n  c o n c e r n i n g  ind i v i d u a l  spots w h e r e  

the d e p t h  o f  pe a t  e x t e n d e d  14. feat,.. Ixv-Mr. F e r r a r a ' s  app r a i s a l  

of Lot 4, B l o c k  2; Lot 12, B l o c k  10; Lot 10, B l o c k  9; A l a s k a  

I n d u s t r i a l  S u bdivision, he s t a t e d  t h a t  soil c o n d i t i o n s  p r o b a b l y  

v a r i e d  f r o m  two to t h r e e  feet o f  o v e r b u r d e n  a l o n g  C o m m e r c i a l  

D r i v e  on the n o r t h  v/ith o v e r b u r d e n  d e e p e n i n g  in the area 

of R a m p a r t  Dr i v e  a n d  r e a c h i n g  d e p t h s  of two to three foot
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a g a i n  a l o n g  nt:. V i e w  D rive. Mr. Ferretra t estified that 

<v 1 t h o u g h  he way u n c e r t a i n  ns to IV: a ctual soil can/itjons 

a t  Lhe t i m e  t ho .leases w e r e  e n t e r e d  into, h o  felt a r e a l i s t i c  

c o n d i t i o n  was that a p p r o x i m a t e l y  two feet of fill v:a*s r e q u i r e d  

on tltc a v e r a g e  for d e v e l o p m e n t  of t h o s e  lots w h i c h  ho c s t i v & t c d  

w o u l d  cost, at the t i n s  of r e a p p r a i s a l ,  $.59 p e r  square 

foot. fir. S i m m o n s ' a p p r a i s a l  r e p o r t  a nd t e s t i m o n y  r e g a r d i n g  

s o i l  c o n d i t i o n s  w e r e  s i m i l a r  to th o s e  of fir. Ferrara. In 

fir. Simm o n s '  a p p r a i s a l  o f  Lot s  P and 30, B l o c k  10, he est i m a t e d  

a c u r r e n t  c o s t  of s u r c h a r g i n g  t h e  p a n t  v/ith gravel in an 

a m o u n t  a d e q u a t e  to s u p p o r t  p a r k i n g  and storage y a r d s  was 

$40,000, w h i c h  d i v i d e d  by total s i t e  a r e a  of 4G,0?.l s q uare 

f e e t  e q u a l s  $.87 p a r  s q u a r e  foot. In t he Panel's opinion, 

t he i n v e s t i g a t i o n  a n a l y s i s  by the lessees' t wo a p p r aisers 

w e r e  r e a s o n a b l y  v/ell s u p p o r t e d  a n d  m u c h  mor e  c r e d i t a b l e

than the i n v e s t i g a t i o n ,  a n a l y s i s  a n d  t e s t i m o n y  g i v e n  by

the Division.

E . M e a n i n g of P r i m a r l l y

T h e  l e s s e e s  c o n t e n d e d  t h a t  b e c a u s e  the lease, 

r e g u l a t i o n  a nd s t a t u t e  all u s e  tha a d v e r b  "primarily" to 

m o d i f y  the v e r b  in, "such, a d j u s t m e n t  to ba ba s e d  p r i m a r i l y  

up o n  a r e a p p r a i s e d  a n n u a l  r e n t a l  v a l u e , "  that the St a t e  

s h o u l d  c o n s i d e r  o t h e r  f a c t o r s  in a r r i v i n g  c.t a n  a nnual rental 

value. The l e s s e e s  p o i n t  Lo 11 A A C  58.900 w h e r e i n - t h a  i ntent 

o f  t he r e g u l a t i o n s  is s p o i l e d  out, i.e., to "insure e q u i t a b l e  

l e a s i n g "  to " e n c o u r a g e  d e v e l o p m e n t . "  A c cordingly, the l-xrw.as 

p r e s e n t e d  evidence, u n r o f a t e d‘b y  t he Dj.vj.sion/ of tha d i f f iculty 

in. o b t a i n i n g  f i n a n c i n g  for d e v e l o p m e n t  of the leaseholds. . .

T h e  D i v i s i o n ' s  p o s i t i o n  w a s  tha t  the word m e a n t  

n o t h i n g  n ow w i t h  respect to tha l e a s e s  un d e r  quasi:ion, but 

that it r e f e r r e d  to tin*, s i n c e  r e p e a l e d  p r o visions far w a i v e r
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of L '.vo-yenr a d j u s t m e n t s  i n  c a s u s  w h o r e  such a w a i v e r  is 

nccor.scxry Lo o b t a i n  long--turn f i n a n c i n g . The*. D i v i s i o n  stres s e d

the p o i n t  that the l e s s e e s  n e v e r  a t t e m o t e d  to o b t a i n  the

w a i v e r .  T ha P a n e l  finis trie D i v i s i o n ' s  a r g u m e n t  to b e  w i t h o u t

me r i t .  F i r s t  o f  all, the w o r d  "p r i m a r i l y "  applies, if at 

all, to the r e a p p r a i s a l .  T h e  w a i v e r  w o u l d  na a n  there w o u l d
• ‘ •• irtrfr**’

ba no r e a p p r a i s a l  at all. T h e  s u g g e s t i o n  that the l e s s e e s  

s h o u l d  h a v e  a t t e m p t e d  to g e t  the w a i v e r  is al s o  w i t h o u t  

m erit. T h e  d a t e  o f  the r e a p p r a i s a l  w a s  M a y  1, 1976; t h e  

d a t e  the w a i v e r  r e p e a l  b e c a m e  e f f e c t i v e  was Ju n e  22, 1976. 

A s s u m i n g  t h a t  t h e  l e s sees h a d  n o t i c e  o f  the r e a p p r a i s a l  

s i m u l t a n e o u s l y  w i t h  t he reappraisal', t h e r e  w o u l d  b e  o n l y  

s i r  w e e k s  in w h i c h  to get the w a i v e r  a f t e r  reappraisal.

T he l e s s e e s  i n d i c a t e d  s u c h  a c t u a l  n o t i c e  o f  r e a p p r a i s a l  

c a m e  m u c h  later, in J u n e  a n d  Ju l y ;  this was not rebutted.

It is a l s o  u n r e a l i s t i c  tc b e l i e v e  th a t  the State w o u l d  have 

a g r e e d  to s u c h  a vraiver.

T h e  w o r d  "primarily", t a k e n  a l o n g  w i t h  11 A A C

5 3.900, is r.ot v.'ithout m e a n i n g .  T h e  P a n e l  b e l i e v e s  that

t h e  D i v i s i o n  s h o u l d  c o n s i d e r  o t h e r  factors b e s i d e s  a d e t e r m i n a­

ti o n  of o p e n  m a r k e t  rent. T h e  p r e s e n t  state of the l e a s e

ar.d r e g u l a t i o n s  m a k e s  it d i f f i c u l t  to a r r i v e  at a r e a d i l y  

a s c e r t a i n a b l e  m e a n i n g ,  e s p e c i a l l y  in v i e w  of the d u t y  o w e d  

to the p e o p l e  of A l a s k a  b y  its g o v e r n m e n t  to o b t a i n  a go o d  

r e t u r n  fro m  the St a t e  land. W h i l e  p r i n c i p l e s  of l e g i s l a t i v el . S,.. 'v'\' *

i n t e r p r e t a t i o n  d i c t a t e  that the w o r d  be gi v e n  meaning, tha 

P a n e l  finds it d i f f i c u l t  to do so. B e c a u s e  n o t h i n g  w a s  

p r e s e n t e d  to r e s o l v e  this dilemma, the Panel refrains from 

a t t e m p t i n g  a d e f i n i t i o n  b e y o n d  s u g g e s t i n g  that d o u b t s  or 

a m b i g u i t i e s  ba r e s o l v e d  in fa v o r  o f  the lessee.



IX A A C  5 0.410 s t a t e s  tha t  annual mni'v.'.n rente I p. 

sh a l l  be computed, front t h o  a p p r o v e d  apprc\5.rr:d m a r k e t  value.

P.onk p a i d  for land in tire o p e n  M a r k e t  p l a c e  is t y p i c a l l y  

d e t e r m i n e d  by, end e x p r e s s e d  an, a p e r c e n t a g e  of the m a r k e t  

v a l u e  o f  lha land. T h e r e f o r e ,  a rer.pona.blr os titrate of 

t he fa i r  m a r k e t  v a l u e  of the l a n d  in q u e s t i o n  m u s t  first 

be m a d e  b e f o r e  a m a r k e t  r e n t  can be derived. T h e  g e n e r a l l y  

a c c e p t e d  m e t h o d  o f  a p p r a i s i n g  v a c a n t  land, and t h a t  w h i c h  

w a s  use d  by all t h r e e  a p p r a i s a l  w i t n e s s e s , is the d i r e c t  

m a r k e t  c o m p a r i s o n  appr o a c h .  A l l  t h r e e  of the a p p r a i s a l  

w i t n e s s e s  u t i l i s e d  d e f i n i t i o n s  in 11 A A C  50.810(11), and 

1.1 A A C  5 0 .520 r e g a r d i n g  t he use o f  c o m p a r a b l e  lan d  sales.

.All three ap p r a i s e r s  u s e d  t h e  sam e  b a s i c  te c h n i q u e s  in a d j u s t i n g  

c o m p a r a b l e  land sales for d i f f e r e n c e s  in c o m p a r i s o n  with, 

t he s u b j e c t  lots. T h e  m a j o r  f a c t o r s  for w h i c h  a d j u s t m e n t s  

w e r e  m a d e  w e r e  f or i n c r e a s e  in pr i c e  l e v e l s  b e t w e e n  the 

d a t e s  of sale a nd the d a t e  of appraisal, n e i g h b o r h o o d  location, 

s p e c i f i c  l o c a t i o n  (corner o r  i n s i d e  lot, s t reet improvements, 

u t i l i t i e s  available, zoning, etc.), a n d  p h y s i c a l  c h a r a c t e r i s t i c s  

o f  the comp, rabies, i n c l u d i n g  such things as soils, topography, 

shape a n d  casements. As the panel finds the*- o f f s i t e  im p r o v e m e n t  

m a d e  since 195.1, s p e c i f i c a l l y  water, sewer, power and road 

ir.arcvc-.rn.cnts are to ba i n c l u d e d  in a r r i v i n g  at the fee m a r k e t  

v a l u e  of the land, the P a n e l  a d d r e s s e d  itself to t he m a j o r  

p o i n t s  of d i s a g r e e m e n t  be twee:} the ̂ Stat**: a n d  -t-hd l e s s e e s ' 

i-ppreisers w h i c h  are a d j u s t m e n t s  for tim e  inc.-e~.ent, n e i g h b o r h o o d  

a nd an electrical t r a n s m i s s i o n  line easement.

(1) Ti ma Ad j not me n k

i
All three a p p r a i s a l  wit non?; os a g r e e d  that a. r a p i d l y  

r i s i n g  trend of p r i c e  level:; for i n d u strial laud was evident



d u r i n g  t h o  tv:o-year p e r i o d  p r i o r  to I.ho appraisr-.] date of 

M a y  2, 1976. Mr. B u n n  t e s t i f i e d  h i s  c o n c l u s i o n  w as that 

a t i m e  inox'cwsnt o f  3.S£ p a r  m o n t h  w a s  appropriate; both 

Mr. F e r r a r a  and Mr. S i m m o n s  c o n c l u d e d  a t i n e  i n crement of 

2 2  p e r  M o n t h  w a s  a p p r o p r i a t e .  Hr. Bu n n  u s e d  10 c o m p arable 

s a l e s  v.’h i c h  i n d i c a t e d  a r a n g e  o f  t i m e  i n c r e m e n t  from. 2 . Z 2  

p a r  m o n t h  to 43. p e r  m o n t h .  O n e  e x a m p l e  w h i c h  t e n d e d  to 

l i m i t  Mr. B u n n ' s  t e s t i m o n y  in t h i s  r e g a r d  w a s  w h e r e  h e  cpmp-ir 

t h e  s a l e  o f  o n e  p a r c e l  v/ith a 1/iter s a l e  o f  a n o t h e r  parcel' 

to a r r i v e  at an i n d i c a t i o n  o f  ti m e  trend. Hr. Bunn, d i d  

n o t  a d j u s t  f o r  o t h e r  f a c t o r s  b u t  c o m p a r e d  t h e  two sites 

as  eq u a l  in v a l u e  w h e n  a c t u a l l y  o n e  of the sal e  sites h a d  

m u c h  le s s  u t i l i t y  th a n  t h e  o t h e r  d u e  to its v e r y  o d d  shape. 

Also, Mr. B u n n  u t i l i s e d  s a l e s  in a  f a s t e r  g r o w i n g  area of 

A n c h o r a g e  (South A n c h o r a g e )  in a r r i v i n g  at a time adjustment. 

T h e  P a n e l  b e l i e v e s  a r e a s o n a b l e  u p w a r d  a d j u s t m e n t  for time 

i n c r e m e n t  to ba 2 2  p e r  m o n t h .  T h i s  b e l i e f  is b a s e d  on the

fact tha t  F e r r a r a  a n d  S i m m o n s  u s e d  sa l e s  o f  p r o p a r t y  m o r e  

l i k e l y  to r e f l e c t  a c c u r a t e l y  t h e  i n c r e a s e  in v a l u e  in the 

M o u n t a i n  V i e w  area. T h e  P a n e l  fi n d s  the lessees' a p p r a i s e r s  '

m o r e  p e r s u a s i v e  o n  this point.

{2 )  He i gh b o  rhos d Bo c a t io n s .

Mr. Bunn u s e d  18 c o m p a r a b l e  land sales with, two 

fr o m  the i m m e d i a t e  M o u n t a i n  V i e w  area, two f r o m  the A n c h o r  eg:; 

I n d u s t r i a l  ^ a r k  in the S h i p  C r e e k - a r e a  and the So u t h

A n c h o r a g e  area in the v i c i n i t y  of I n t e r n a t i o n a l  A i r p o r t  

Road. Mr. B u n n ' s  t e s t i m o n y  w a s  t h a t  the A l a s k a  Industrial 

S u b d i v i s i o n  is c o m p a r a b l e  in l o c a t i o n  to the o t h e r  industrial 

a r e a s  of A n c h o r a g e ,  that p r i c e  l e v e l s  for in d u s t r i a l  l a n d  

w a s  s i m i l a r  and th a t  no a d j u s t m e n t s  w e r e  r e q u i r e d  for


