EG. FINANCE - BILLS 1977 - 1
B 159 cont/.(



COMMENTS AND SUGGESTIONS OP THE
ALASKA INDUSTRIAL SUBDIVISION LEASEHOLDERS
ON SB 159

By virtue of the fact that the leaseholders of state
lands within the Anchorage area designated as the Alaska Indus-
trial Subdivision have a great deal, if not everything, to lose
if remedial legislation is not forth coming which would (in some
manner) alleviate the untenable situation they presently face, it
would seem only befitting that they offer their comments on SB
159 which was introduced in the Legislature on February 15, 1977.

Prior to undertaking a section-by-section analysis or
critique of SB 159, the state leaseholders think it may be
beneficial to submit a brief outline of the pertinent facts which
surround this controversy. Specifically, the purpose of this
background m aterial is twofold: first, to fam iliarize the reader
with the dram atic changes which have occurred recently in state
land leasing policy and to emphasize how those harsh changes now
threaten the economic survival of the state leaseholders in
Alaska; second, such facts establish and support the leaseholders’

contentions brought out later in the discussion of SB 159.

1. In 1958 the territorial government of Alaska
the policy determination that an area of government-owned land
located east of and nearly inaccesible to Anchorage be leased for
commercial and industrial purposes. This area of Anchorage wtis
then leased to the highest bidder at public auction for a term of
55 years. The area in question was designated the Alaska Indus-
trial Subdivision, and during subsequent years other lands in it
wore leased under terms comprable to those written into the
initial leases. One of the basic provisions of these leases, and

the one bringing this controversy into existence, was codified

made



into state law in 1959 (§7, art. V, Ch. 169, SLA 1959). This
statute (AS 38.05.105) reads in part:
Each lease shall stipulate that the annual
rental payment is subject to adjustment at
five-year intervals and charges or adjust-
ments shall be based prim arily on a reap-
praised rental value

2. Upon statehood, the Department of Natural Resources,

Division of Lands for the State of Alaska, o fficially reaffirmed

the prior land lease policy mentioned in number 1 above, in
adopting its administrative regulations on July 1, 1960. The
regulation which set fort | the intent behind adopting the "Surface

Leasing Regulations” read in part:

. The intent of tnis chapter is to

insure the equitable leasing O0I- Alaska land

in a manner that w ill encourage development

for its highest and best use. (Emphasis

added)(11 AAC 58.900)
This regulation and its intent still remain on the books, and the
state has never changed or attempted to change the highest and
best use classification of the Alaska Industrial Subdivision from
its original designation as commercial industrial lands.

3. During the period of 1958 through the spring of
1976 the leaseholders in the Alaska Industrial Subdivision dc/el-
oped their lands and established business enterprises at a consid-
erable expense in both money (substantial portions being borrowed)
and time. Tho state Division of Lands during this same period
had followed rather consistent nnd tolerable annual rental read-
justment practices under the authority of AS 38.05.105. Annual
rentals were adjusted upward from 40'i to 100'i during this period
without undue protest from tho leaseholders.

<L In the spring of 1976 numerous leaseholders hold-
ing state leases in the Alaska Industrial Subdivision were given
notice that their leases were to be reappraised and five-year i

annual rental readjustments made. Such notice caused no partic-

ular concern among the leaseholders because of past state policy.



5. In May and June of 1976 the state Division of
Lands advised the leaseholders whose lease rentals had come up
for readjustment that their new annual rental payments had increased
anywhere from r00l to 800%, and in some cases even more. To say
the least, this came as an overwhelming shock to the leaseholders
and they immediately registered protests with the Division of
Lands. These same protests for an independent appraisal or some
form of compromise, however, fell upon deaf ears with the Division
of Lands, and the leaseholders in the Alaska Industrial Subdivision
were thereby faced with exceedingly harsh possibilities of (a)
abandoning all the work, time and money they had devoted to the
economic endeavors and have their leases forfeited to the state;
(b) trying to salvage what they could from their ongoing businesses
and attempt, at great personal and monetary sacrifice, to re-
establish their business interests on fee simple land in other
parts of Anchorage; or (c) try and have the impossible situation
remedied in a fair and equitable manner through the proper judicial
and legislative channels. The leaseholders in this case chose
the latter option as the only one realistically open to them.

6. The leaseholders of the Alaska Industrial Subdi-
vision demanded and were afforded an administrative hearing (held
the 14th, 15th, 20th and 21st of December 1976) before a hearing
panel consisting of George Hollett from the state Division of
Lands; Kenneth Zamzou, an appraiser v/ith the state Division of
Petroleum Revenue; and Timothy G. Middleton, an attorney in
private practice in Anchorage. During the four days of adminis-
trative hearings tremendous amounts of testimony and other evidence
wore elicited from both the state and the leaseholders. The
Hearing Panel™ Proposed Decision and Recommendations in this
m atter are attached hereto and marked as Attachment "A™". W hile

there is no need here to summarize this decision or the reeommen-



dation, special attention is directed to the Summary and Findings
of Facts”(p. 15), Conclusions of Law (p. 17), and Recommendations
(p. 18) found therein.

7. By virtue of the fact that the Hearing Panel's
decision submitted January 20, 1977 so strongly supported the
leaseholders' position, and because of their own personal feel-
ings of indignation, the leaseholders have now decided to bring
their case before the members of the First Session of the Tenth

Alaska Legislature.

CRITIQUE OF SB 159

W hile the leaseholders of state land in the Alaska
Industrial Subdivision believe the basic format of SB 159 o ffers
a good solid foundation upon which equitable relief could be
structured, it contains, in its present form, a number of serious
deficiencies which must be changed or altered if the impossible
situation being faced by state leaseholders is to be resolved
with any degree of certainty.

The specific points of contention and the resolution of

them can be basically set forth as follows:

1. *Section 1 of SB 159 provides in AS 38.05.085 (a)
[p. 1, line 12] that the parties shall agree on a fixed base
annual rental to run for an initial ten-year period. W hile the

leaseholders realize and appreciate that this new lease period is
double the existing length, it nevertheless completely fails the
test of economic reality. What is meant by this is that with a

short initial perU 1 of ten years before the stiitc can readjust

the fixed base annual rental, the financial institutions of this
and other states w ill not loan money to leaseholders to develop
and improve their leased property. During the administrative

hearing held on this matter the testimony of John Kemper, an
Anchorage banker, and Andrew Iloge, an Anchorage attorney having
done considerable work in this field, brought out the fact that

lending institutions require a high degree of certainty that the

1)



borrower w ill be able to repay a loan under the terms of a ground
lease. It was well established that, under normal economic
circum stances, to expect a borrower to lease land, develop com-
m ercial establishments and be able to repay the borrowed money
with interest within a period of ten years is totally unrealistic.
In effect whet lenders require is that before loans can be made
on unsubordinated ground leases the rental to be paid annually
must be either a level term or a rent which is ascertainable for
a period of ten to fifteen (or in some cases even more) years
after the term of the loan. Because this is a rather complicated
m atter, a full and thoughtful discussion is le ft to pages 5
through 7 of the transcribed testimony of Andrew Hoge which s
affixed hereto as Attachment "B"." For further discussion on this
point, also see pages 12 through 15 and 24 through 29 of the Hoge
transcript. From this discussion, which reveals the generally

accepted practices of the lenders in this state and elsewhere and

the testimony of a practicing attorney who is well versed in the
field of ground lease financing, it becomes apparent that a short
ten-year initial fixed rental w ill prohibit the leaseholders from

acquiring the financing necessary for developing and improving
the leasehold property. In light of those circum stances, the
leaseholders cannot see any other answer to their economic plight
but to have their fixed base annual rental increased from ten

years to at least 25 years during the initial period.

2. *Seotion 1 of SB 159 further provides in AS 38.05.085
(a)(2) [p. 1, line 151 that the initial fixed base annual rental may
not exceed 33 of the fair market value of the property. To

demonstrate that this percentage figure is much too high, one

only has to consult tho Hearing Panel's discussion of the appraisal

techniques (see Rental Rate, pages 12 through 14 of Attachment
"A") and its Findings No. 5, which states:
The rental rate of 83 is excessive, consid-

ering the private lease market and the dis-
advantageous provisions in the State lease,
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state leaseholder over lessees of privately-owned land through-
out the lease period to a point which is nearly beyond compre-
hension. Just how the state leaseholders would be so severely
penalized under this "higher" of two lim its or ceiling can be

fully appreciated from the computations made in Attachment "C"
which is attached hereto.

Third, the leaseholders further contend that the 8%
figure wused in this portion of SB 159 also is unrealistically
high considering the unfavorable aspects of state leases in
comparison to private commercial leases (see p. 16, Finding No.
Attachment "A™").

4. Subsection (b) of AS 38.05.085 as proposed in

Section 1 of SB 159 (p. 1, line 25 through p. 2, line 10) estab-

5,

lishes what the leaseholders believe to be an excellent procedure

for appraising state lease land in a fair and certain manner.
Further, this provision corresponds with the Hearing Panel's
Recommendation No. 4 (see p. 19 of Attachment "A"). The only

difficulty the leaseholders have with this proposal is that,

because of the frequency of appraisals needed under Section 1 of

the b ill, they think that the sharing of appraisal costs (p. 2,
line 10) would be a highly expen 've proposition.
5. The leaseholders earnestly believe that a new

section should be inserted between *Section 1 and *Sec. 2 of SB

159. This new section would repeal and reenact AS 38.05.090 and

would read as follows:

Sec. 38.05.090. REIMBURSEMENT FOR FIXTURES
AND IMPROVEMENTS. (a) A lessee of state
land shall be reimbursed by a succeeding

lessee or purchaser for fixtures constructed
and installed on the land and improvements
made to the land. If the retiring lessee and
the new lessee or purchaser do not agree on
the fair market value of the fixtures or
improvements, or both, then such value shall
be determined as provided in (b) of this
section.

(b) When it is necessary to determine
the fair market value of the property under



the provisions of (a) of this section, the

lessee shall appoint an M .A.l. appraiser and
the new lessee or purchaser shall appoint an
M .A.l. appraiser. The two appraisers so
appointed shall, within a specified period of
time agreed upon by the parties, make their
appraisals of the property in question. I f

the two appraisers agree upon the fair market
value then that determination is absolutely
binding on the parties. In the event that
the two appraisers are not able to agree,
then they shall together appoint a third

M .A.l. appraiser and he shall then make his
appraisal of the property in question. When
the third appraisal is completed, the two of
the three appraisals which are nearest each
other in their determination of the fair
market value shall be averaged and the result-
ing sum shall be the fair market value of the
the matter in question and absolutely binding
on the parties. The cost incurred in making
the appraisals provided for in this subsection
shall be borne by the parties equally.

The reason that this repeal and reenactment of AS 38.05.090 s
necessary is that much of the existing provisions of this section
are antiquated and internally inconsistent. This present state
of affairs subjects the leaseholders to a great deal of unneces-
sary uncertainty with regard to their rights (or lack thereof)
for reimbursement for improvenents made to the state land if they
must give up their leases. The amendatory language would elim -

inate any such problems.

6. The only other modification which the leaseholders
believe necessary in SB 159 relates to *Sec. 3 (p. 3, lines 16-
20). By virtue of what the leaseholders have suggested in

numbers 1 and 3 above, the provision should naturally be redrafted
to change the initial lease period to 25 years and readjustments

to be made at intervals of ten years or more.

In conclusion, it may be fairly stated that the lease-
holders sincerely believe that, in order for them to economically
survive in the Alaska Industrial Subdivision, thi changes to SB

159 stated herein are essential and not merely wishful thinking.



the alaska division of lands

In the M atter of Protests

of Various Leaseholders in

m i 24 11)7/
ALASKA INDUSTRIAL SUBDIVISION

o/ NS

Matthew?, Dian &

HEARING PANEL PROPOSED DECISION AND RECOXNENDAT.fCN

INTRODUCTION

Pursuant to a letter of November 2, 1976, written
by Michael Smith, Director, Division of Lands, to lessees
holding leases in the Alaska Industrial Subdivision, an
adm inistrative hearing was held December 14, 15, 20 and
21, 1976. The hearing was called to give the lessees an
opportunity to protest the five-year reappraisal of certain
state leases within the Alaska Industrial Subdivision, said
reappraisal resulting in substantially higher annual rental
payments. The hearing panel consisted of George HollctlL
from the Division of Lands; Kenneth Zamzow, an appraiser
with the State Division of Petroleum Revenue; and

Timothy G. Middleton, an attorney in private practice.

the hearing by John Gissborg from, the Attorney General's
O ffice. Representing various leaseholders was Douglas D aily,
and representing leaseholder Croh & Bsnkort, a partnership,

was CM ..ifford Groh.

Ronald Bunn, an appraiser with the Division; Robert Kos.ling,

a fore.::iter with the D ivision; and Eugene I'nrp with the Department

of highways.

ATTACHMENT "A"



Testifying as witnesses for the lessees were Loon
Drown, Jim Cris tocher, Joe Wilhour, lessens; Fred Forram , and
Erroll Simmons, appraisers; John Hamper, a banker; Andrew Ito-jo,
an attorney; and laul Kimball from Lyndcn Transport, a lessee.

The relevant provisions of the lease form, regulations
and stcitute are set out as follows:

(1) State lease provision calling for reappraisal:

"[S]Juch payments to be subject to adjustment at

each five-year interval from tho effective date

here.of, if the lease term hereof exceeds five

years, such adjustment to be based primarily upon

a reappralsad annual rental value of land _in__a

state of~'improvement sim ilar to that of_ the land

des'.rlbed herein at the time this iease was cnterecl

into .

(2) Regulations governing rental: 11 AAC 58.520 and

11 AAC 58.410:

11 AAC 58.520. ADJUSTMENT OF RENTAL. All leases
shall stipulate that the annual rental payment
shall be subject to adjustment by the director

at five-year intervals and any changes or adjust-
ments shall be based prim arily upon the reappraised
annual rental value. The director shall take into
consideration the following factors in reappraising
the annual rental value: the value of comparable

lands in tho same or sim ilar areas, exclusive of
buildings, structures, appurtenances, equipment,
land fill, clearing, leveling or roads owned by
the lessee. The commissioner may waive one or
more of the periodic rental adjustments or lengthen
the reappraisal period, when a lessee who has
acquired a tract of land for multiple unit housing,
comm;reinl, or industrial development can demon-
strate to the satisfaction of the commissioner

that such action is essential in order to obtain
the primary long-term financing or loan insurance
required for development of the leased land. J.n
order Lo qualify, applicants must furnish written
evidence that, in requiring a waiver of rental
adjustment, the lending or insuring agency is
applying a generally applicable rule. W aivers
shall remain in effect only during the term of
the .loan but shall not exceed 40 years.

11 AAC 58.410. ANNUAL RENTAL. Annual minimum

rentals shall be computed from the. approved
appraised market value, except in the case of a
proforono.o right grav.ing lease, and sh-.Il be the

lowest, acceptable bid in the event of an auction.
Annual rental shall be the basis of bidding for



n31 surface leases, except as provided in see. <340

of this chnplLor. Annual rentals in amounts up

to nnd including $250.00 shall bo paid on an annual
basis. Annual rentals in amounts above: $250.00
shnli bo paid either annually or in quarterly
installm ents, at the discretion of tho lessee.

All rentals shall be paid in advance.

11 AAC 58.900. SHORT TITLE. Tnis chapter per-

tains to the leasing of land of the State of
Alaska and to the jurisdiction of the D ivision
of Lands, Department of Natural Resources and

related m atters. The intent of this chapter is
to insure the equitable leasing of Alaska land
in a manner that w ill encourage development for
its highest and best use. This chapter may be

referred to as the "Surface Leasing Regulations.”
(3) Statutory provision dealing with rental adjustments in

effect as of Kay 1, 1976:"

AS 33.05.105. PERIODIC RENTAL ADJUSTMENTS. Each
lease shall stipulate that the annual rental pay-
ment is subject to adjustment at five-year inter-
vals and charges or adjustments shall be based

prim arily on a reappraised annual rental value.

However, when development of tha land is not

otherwise possible due to special conditions,

the reappraisal period may be lengthened or

waived under regulations adopted by the

commissioner. ;

Because tiie hearing panel is composed of an appraise”™,
lawyer and a representative of the Division, of Lands, it.is IV
considered appropriate in formulating rec.orrumendations .to thtij
Director that the panel exercise .independent judgment based' op
expert testimony presented and exhibits'offered .. Accordingly,
we do not accord the Division 3 position anyspecial deference
which might be applied in cin adm inistrative appeal in the.
judicial process. 3

The basic question Lo be resolved in this hearing is
the determination of a fair rental for certain lots within the
Alaska Industrial Subdivision. This fair rental is to be

determined for the five-year period May 2, 197G, through May 1,

1981, the third rental adjustment period since the .leases

Tills section has since been amended, g.l, Ch. 2G7 HIA 197G.



commenced on Kay 196]. Tho Pivisio:1 had adjuslLed

Ilie annual rcnl.nl of the lease:; in question as of /lay 1, 1976.
This adjustment had been based on a reappraised fair m-ir‘.ot
value and an increase in the rental rate from 62 to 8'i. The
reappraisal and adjustment were based on the relevant provision
of the statute and regulations quoted above. Additionally, the
term "fair market value"” is defined in 11 AAC 58.910(11) as:

"Fair market value" means the highest price,

estim ated in terms of money, vhich the property
vould bring if exposed for sale for a reasonable

time in the open market, with a seller, willing
but not forced to sell, and a buyer, willing but
not forced to buy, both being fully informed of
all the purposes for which the property is best

adapted or could be used.

11
ISSUES
The issues appear to be the following:

(1) An interpretation ofthe lease, regulatory andstatutory
provisions, as to the nature of improvements to be included in the
appraised value.

(2) W hether or not the term "prim arily” as used in the lease,
regulations and statute means that, the Division should consider
other factors in arriving at a reappraised annual rental value.

(3)W hether the D ivision 3 appraisal was in accord with the
law and consistent with the relevant market conditions, particu -
larly as to (a) use of comparables and (1> determination of
original c:ond.i tion.

(G))] Winither tho 82 rental rata is appropriate in view of
market conditions, tho provisions of the state .lease not found

in private leases.



1n
DISCUfJSIOM

A . State of Improvements

The lessees represented at this hearing interpret the
term "state of improvement" to mean the state of improvement of
the entire Alaska Industrial Subdivision. Specifically, the
lessees interpret this to mean that any improvements made outside’
of lot boundaries since 1961, such as roads and u tilities, are to
be excluded from consideration in the fair market value of the
subject lots. The appraisals conducted by Messrs. Ferrara and
Simmons for the lessees and presented at the hearing reflected
adjustments in value to account for the cost of those improve-
ments, particularly cost of access. This was based on language
in the lease indicating value should ha based on land in a sim ilar

state of improvement as land described in the lease at the time

the lease was entered into; thus, the reference to "original
condition." The regulations, however, are more explicit in
determining what improvements arc to be excluded. The. panclv

believes it would be inappropriate/ in view of regulations and
principles of equity, to excludemfrom the value of the leased
property improvements o ff the property, especially when.such im-
provements were paid for by the'-lessojf. When a lessee can demon-
strate that such offproperty improvement was paid for by him or
his predecessor in interest, c different approach should be used.
Doth the | itc and the lessees agree that any improvement: made
within lot boundaries bkyless.e|.§s|§1_yg_*.1_a-be ddsregarded in the
valuation,. The Panel finds in .ffty.oi/ofv.thi?,State d,n interpreting
this phrase "state of improvement.".,To .-mean, onlysd-hp ‘condition

w ithin the subject lots and that Jall improvements made since the.
leases wore entered into which lie out.side of the lot boundaries,

specifically roads, water, sewer, power, and any other amenities



which affect the value of tho subject lots are to be include-:! j.li-
the fair market value of those lo ts.

A further disagreewent among the parties involving
the "state of improvement" is that of the original condition
of the lots before any tenant improvements were made. ‘Die
Stale's appraisal witness, Mr. Bunn, testified that as far
as he could determine after reference to soil maps, aerial
photos and consultation with various knowledgeable individuals,
that the soils were basically adequate for building development
with a minimum of site preparation required for any development,
that no substantial amount of overburden needed to be removed.
Mr. Bunn admitted his findings in this regard were based
largely on the lack of evidence to the contrary. He did
not, apparently, attempt to gather evidence from individuals
viho developed the leased land. Several other witnesses
testified as to moderate to severe conditions of peat and
unstable soil conditions at the time the leases were originally
entered into. The lessees' appraisers, Mr. Simmons and

Mr. Ferrara, after thoroughly investigating the original

soil conditions with various knowledgeable people indicated
that it was still not clear exactly what the soil conditions
were on each parcel. There was adequate testimony given
that most, if not all, of the subject lots had conditions

of unstable peat soils in depths ranging from one to four
feet, with testimony given concerning individual spots where
the depth of peat extended 14 feet. In Mr. Ferrara's appraisal
of Lot 4, Block 2; Lot 12, Block 10; Lot 10, Block 9; Alaska
Industrial Subdivision, he stated that soil conditions probably
varied from two to three feet of overburden along Commercial
Drive on the north with overburden deepening in the area

of Rampart Drive und reaching depths of two to three foot



again along fit. View Drive. Mr. Ferrara tostiflcid thac

although he was uncertain na to tho actual soil conditions
at the Lime the leases were entered into, lie felt a realistic
condition was that approximately two foot of fill v;es required

on the average for development of those lots which he estimated

would cost, at the time of reappraisal, $.50 per sguare
foot. Mr. Simmons' appraisal report and testimony regarding*
soil conditions were sim ilar to those of Mr. Ferrara. In

Mr. Simmons' appraisal of Lots 8 and 30, Block 10, he estimated
a current cost of surcharging the peat with ¢ ravel in an
amount adequate to support parking and storage yards v.*as
$40,000, which divided by total site area of 46,021 square
feet equals $.87 per square foot. Jn /{die.;Paiie3.7:S.ppinio!\J

the investigation and analysisiby the lessees' two appraisers’
were reasonably well supported and raugh.mar.£...creditably

than the investigation, analysis and: 'testimony given by

the D ivision .-

B . Meaning of Prim arily

The lessees contended that because the lease,

regulation and statute all use the adverb "prim arily" to
modify the verb in, "such adjustment to be based prim arily
upon a reappraised annual rental value,” that the State

should consider other factors ir. arriving at an annual rental

value. The lessees point to 11 AAC 58.900 wherein the intent
of the regulations is spelled out, i.e ., to "insure equitable
leasing" to "encourage development.” Accordingly, the lessees

presented evidence, unrefuted by tiro Division, of tha difficulty
in obtaining financing for development of the leaseholds.

The Division's position was that the word meant
nothing now with respect to the leases under quest.ion, but

Unit it referred to the since repealed provisions for. waiver



0. | . ve~yunr adjustments in cases 3fere such a waiver is
nooo.-sssnry to obtain long-term financing. .Division .stre&aed.™

the point thab the lessees nev.pr, attempted ty obtain, the

Wa.xver.. The Panel, finds?.the Dnivjisnior;“’.s argum;-:-nt t;) be wnhouf
merit. First of all, the word "prim arily" applies, if at

all, to Lhe reappraisal. The waiver would mean there would

be no x-eappraisal at a ll. The suggestion that the lessees

should have attempted to get the waiver is also without
merit. The date of the reappraisal was May 1, 1976; the
date the waiver repeal became effective was June 22, 1976.
Assuming that the lessees had notice of the reappraisal
simultaneously with the reappraisal, there would be only
si>: weeks in which to get the waiver after reappraisal.
The lessees indicated such actual notice of reappraisal
came much later, in June and July; this was not rebutted.
It is also unrealistic to believe that the State would have
agreed to such a waiver.

The word "prim arily"”, taken along with 11 AAQ
58.900, is not without meaning. The Panel believes that
the Division should consider other..factors besides a determina-
tion of open market rent'.;, The present state of the lease
and regulations makes it difficult to arrive at a readily
ascertainable meaning, especially in view of the duty owed
to the people of Alaska by its government to obtain a good
return from the State land. W hile principles of legislative
interpretation dictate that the word be given meaning, the
Panel finds it difficult to do so. Because.nothing was
presented to resolve this dilemma, the Panel refrains from
attem pting a definition beyond suggesting that doubts or

am biguities be resolved in favor of the lessee.



C.. Apiwn's i3..

'l AnC 58.430 state:; Lha.l annual minimum rentals
ahull J., compute:! from tho approved appraised market vu3.no.
Rent pale! for land in the open market place is typically
determined by, and expressed as, a percentage of the market
value of the 3und. Therefore, a reasonub3e estimate of
the fair market value of the land in question must first
be made before a market rent can be derived. The generally
accepted method of appraising vacant land, and that which
was used by all three appraisal witnesses, is the direct
m arket comparison approach. All three of the appraisal
witnesses utilized definitions in 11 AAC 59.810(11), and
11 AAC 58.520 regarding the use of comparable land sales.
All three appraisers used the same basic techniques in adjusting
comparable land sales for differences in comparison with
the subject lots. The major factors for which adjustments
wore made wore for increase in price levels between the
dates of sale and the date of appraisal, neighborhood location,
specific location (corner or inside lot, street improvements,
utilities available, zoning, etc.), and physical characteristics
of the comp rabies, including such things as soils, topography,
shape and casements. As the panel finds Lhat o ffsito .improvement
made since 196.1., specifically water, sewer, power and road
improvements are to be included in arr.lv.lug ut tho fee market
value of Lho land, the lanol addressed itse lf to the major
points of disagreement between the State and the lesseesl
appraisers which are adjustments fox- time increment, neighborhood
and an electrical, transmission 3i.no easement.

(1) Virne Ad just nl
All three appraisal witnesses agreed that a rapidly

rising trend oj price levels for Industri.nl laud was evident



during i >=: two-year pur.loci prior Ln the appraisal date of

JIr. Ferrara and Hr. Simmons concluded c¢ time increment of
% per month was appropriate. Mr. Dunn used 10 comparable
sales which indicated a range of time increment from 2.8%
per month to 4% per month. One example which tended to
lim it Mr. Dunn's testimony in this regard was where he compared
the sale of one parcel with a later sale of another parcel
to arrive at anindication of time trend. Mr. Bunn did
not adjust for other factors but compared the two sites
as equal in value when actually one of the sale sites had
much less wutility than the other due to its very odd shape..
Also, Mr. Dunn utilized sales in a faster growing area of
Anchorage (South Anchorage) in arriving at a time adjustment.
The Panel believes a reasonable upward adjustment for time
increment to be2% per month. “This belief i,s based on the
fact that Ferrara and Simmons used sale*; of property more
likely to reflect accurately the increase in value in the
Mountain View area, The Panel finds the. lessees’';.,,appraisers
more persuasive on this point.
(2) Neighborhood Locations.

Mr. Dunn used 18 comparable land sales with two
from the immediate Mountain View area, two from the Anchorage
Industrial Park in the Ship Creek area and 14 in the South

Anchorage: area in the vicinity of International .Airport

areas of Anchorage, that price levels for industrial land

was sim ilar and Il.hat no adjustments wore required for

oe] O-



rieighborhoocl location to the comparable sales vised. Mr.
Sliiuinoms and Hi . Idrrara both agreed that the Alaska Industrial
{Subdivision neighborhood was inferior in price levels to
cither of the Ship Creek or South Anchorage Industrial, area.
Testimony was given and agreed hy all parties that the Alaska
Industrial Subdivision is v/ell located in proxim ity to the
downtown business center of Anchorage, is close to transportation
facilities, and has good arterial access. However, testimony
was given that the type and intensity of uses, as well as
the rate of development within the Alaska Industrial Subdivision
are inferior to the Ship Creek and South Anchorage Industrial
areas. The Panel agrees with! the' lessees' appraiser”™, in 7
this regard and finds that the-prices of comparable land"’
sales from the Ship Creek and South Anchor™gi? Industrial
areas should be adjusted downwardibefo rearriving at a comparably"”
m arket value for subject lots in !the Alaska. Industrial Subdivision)
(3) Electrical Transmirsion Line Easement.

Testimony was given and evidence presented concerning
an electrical transmission line easement 45 feet in width
which crosses diagonally through the Alaska Industrial Subdivi-
sion. According to testimony, no permanent structures may
be built within the easement right-of-way and no structures
may be placed closer than 10 feet vertically and horizontally
from tiie electrical wires or supports. Mr. Munn testified
that the transmission .line easement was not important and
would not result in any loss in value to those lots crossed
by the easement.

Mr. Ferrara testified that there is a loss of
value in vaiytng degrees caused by the casement, depending
upon .its .location within each affected Ilot. Although Mr.

Ferrara sn.id lie did not. have, time to investigate the effect

11-
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on value to a sufficient degree to cstimat.fi whiit loss in

value would be involved for specific lots, he .said one measure
of the loss in value would be tho cost of relocating tho
easement either within the public street right-of-way or
along the property boundaries.

Mr. Leon Brown# a lessee in the Alaska Industrial
Subdivision since May, 1958, to the present, testified as
to the problems encounte?:.cd in developing four lots which
were affected by t! js transmission line easement. The Panel
notes here that Mr. Wilhour said he complained to Peanuts
M ain on the staff of the Division of Lands with a resultant
rent reduction because of the effect of the easement.

TftqnPapel b~™lieyes..... ithat the evidence is conclusive,,.)
and common sense dictates.that the' electrical transmission ,
line easement has an adverse effect on value. The Panel
suggests that the testimony of Mr. Ferrara as to the cost
to cure method, that is the cost of relocating the transmission
line, is only one way of measuring this loss in value and
that other appropriate means of estimating loss of value
may be used. Before Mr. Ferrara's method is used, an investiga-
tion of the feasibility and likelihood of moving the line
should be made. The Panel, notes that the transmission line
affects in a substantial way four of the reappraised lots.

One method might be an actual computation of the value of
tlu* .lost area.
(4) Mental Rate.

The May 1, 197G, adjustment, in addition Lo using a
higher fair market value as a basis for computing the annual ran
also increase?; the rental rate from G'i to Of. Thin, Mr. him;!
testified, was done because lit.*; review and an*ly?;ii.s of p.lvatu
lenses in the eculriuni.ty indicated Lint Ot we?, I|k:*, mire aepi.oprla

lii te .

-12-



The lessees protested that this increase was unwarranted
They ciryuii that various provisions of Dig tate lease nuke
it less dosii-ahle than a private lease and that therefore
the rental rate should be lower. The major differences
w hich made the state lease less desirable were asserted
as follows:

(a) Lack of subordination. Many private leases allow
for subordination of the fee to any encumbrance placed on
the property to secure debt financing. The state lease
does not provide for this, it only allows the financing
agency to step into the shoes of the lessee by way of a
"collateral assignment of interest.” Mr. Bunn testified
that this provision was substantially the same as subordination;
thus, no downward adjustment should be made in the rental
rates to allow for this. I~ /ijl'eswi“pny of Andy Hoge, .anl*
attorney heavily inypi.yed.'in: leaiie financing, .and John Hamper
OjE Peoples Bank persuade the. Panel that Mr. Bunn's perception
Of subordination is simply-.wrong, ;The lack of subordination
iri the State lease ,is.'a..Very:'significant factor for which
adjustment :ii'K'rental...rat.e::.,6 .houici:.be, made.

(b) Lack of arbitration and rent ceiling. Many private
leases provide for arbitration of disputes over rent or

rent ceilings or rent payments adjusted in accordance with

the cost of living index. The State ™ lease contains none

of these provisions. Mr. Bunn made no attempt to adijust

for these provisions, ~“hon~~ssfjg”~”~rgue, with considerable -

m erit, that provisions'- Styfjy:;;,.a& -font..ceilings, ;linking adjustments

to ‘'the. consumer..pricc.'"Mdfts'irtijjRd arbitration provisions
provide some degree pf.p~edip'tcibility as to what the rent
w ill ha in the fufure/U .This.predictability .is absent in

the State leases, which provide for a unilateral adjustment

_.] 3-



of rentals by the lessor.

(c) Option to purchase. Many private -leases wulso
provi‘dt} an option to purchase. The'State's lease contains
eno such, provision.

(d) Floating ea.senenlL. Tha State's lease contains

a floating easement giving tha lessor the right to grant

easements or rights-of viay across the leased land with compensa-

tion for improvements damaged or destroyed, but does not
provide for consequential damage. The private leases do
not reserve this kind of easement.

Most private leases contain one or more provisions
w hich make them more advantageous to the lessee than the
State's lease. Contrary to testimony of Mr-. Bunn, the Statens
lease contains no provisions more,,advantageous to the lessees/
Given the long term of the State lease, the Panel does- not

believe the right to rchew is.of,'significant benefit to

the lessee. ''The evidence is 'pv<5?-s?b.eln».in$-.9n this point.

The banker, attorney, and lessee,'*;.;appraisers all testified

to the more .noxious State lease-." Thus, the Panel belieyes
.the increase in rental rate to 8%;-is unjustified. The general

m arket rate for private leases is no doubt in Lite ,8» range;'
¥y i .

however, some allowance should be made for the less desirable.

features of the State lease. For',;the above, reasons, the

Panel believes a return to the 6%$ ,£?.tc would accurately

reflect the market rental value for'-a State lease.



1v

SUIV'AKV AWI) I'h'DIUGS 0? PACT

In oumnejry, the Panel makes the following findings:

1. The Division incorrectly made no allowance for site
preparation to arrive at a fair market value in accord with
the lease. The evidence Vadll overwhelming that there was
substantial overburden to remove, from one to four feet with
some fill required perhaps on most lots.

2. The D ivision's appraiser .incorrectly arrived at a
time increment to use for upward adjustment of comparable
sales. The Panel finds that the 2% per month time adjustment
suggested by the lessees’' appraisers to be well founded and the
correct one to apply in the appraisal of the subject lots.

3. The Division's appraiser used some 14 sales from
the South Anchorage area as comparables in his reappraisal.
Only four comparable sales were taken from an area near the
subject property. The Panel is cognizant that Hr. Bunn v?as
attem pting Lo find land of the same zoning classification as the
subject lots to use as comparables. However, the Panel finds

that the rate of development is higher in South Anchorage and

that the type and intensity of uses is greater. Some appropriate

downward adjustment should be made before arriving at an ap-

praised value of subject lots from these South Anchorage sales.
Additionally, the Division's appraiser should consider the com-
parable sales wused by the lessees' appraisers, even though they

were of differing zoning classifications.

4. The Division's appraiser should have, but dirt not,
adjust downward the value of the lots which have an electrlcal
transmiss.ion .line running through them. The Panel finds from
the map submitted by the Division that this line has caused a

-15-



substantial dini.nutiion in the value.- of at least four of the

reappraise..” lo ts. Additionally, tho Panel finds that tho
adjustment suggested by Mi.. Ferrara to bo appropriate only if
it were economically feasible to move tho line, and likely that

such a cure could bo consummated.
5. The rental rate of 8% is excessive, considering the

private lease market and the disadvantageous provisions in the

State lease, including: (a) no subordination of fee, (b) no
rent ceilings, (c) unilateral adjustment v;ith no arbitration, (d)
floating easements, (e) lack of option to purchase. S;.ecifically,

the private leases examined contained one or more of the following
advantageous conditions: (a) subordination, (b) an option to
purchase, (c) rent ceilings, (d) arbitration; and none contained
floating casements provisions.

6. The Panel finds that subordination and collateral
assignment are not the same as suggested by the D ivision's
appraiser. The evidence on this point is overwhelming, consist-
ing of the testimony of a disinterested expert, Mr. Illogo, that
financing of a leasehold interest is typically much more favor-
able to a lessee when the land lease contains a subordination
agreement. Mr. Kamper, Mr. Simmons and Mr. Ferrara agreed with
this assertion.

7. The advantages alleged to be present in the State
lease are more illusory than real. Any advantages to Lho right
to renc-v; the 55-year State lease and removing improvements is;
insignificant in relation tolthe disadvantageous features
described in Finding Wo. 5" This; ir. supported by weight of
the testimony of expert witnesses.

0. The lessees had no real opportunity after they had

received notice of the reappraisal and before the e ffoehiv--
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dul.o of til-- icsj=al of the valvor of adjustment to seek such a
v.ai.vc.r. It was unrealistic Lo think they might have reason to
seek such a waiver prior to receiving notice of the reappraisal.
»
9. The effect of the adjusted rentals is to discourage
development of the subject area rather than to further the
objective of encouraging development, which is the intent of

the leasing regulations (11 AAC 58.900).

10. A new reappraisal by the Division should be conducted.

CO011CLUSIONS OF LAW
The Panel having heard legal argument and read the
memoranda submitted makes the following conclusions of law:

1. The lease and regulations read together require that
the Division include in its appraisal of subject lots the .incre-
ment of value generated by o ffsite improvements, such as installa-
tion of roads and u tilities into the subdivision, with, the pro-
vision that any wu tility hook-up to a main trunk line which vas
paid for by the lessee or a predecessor not be included, even
if it .is off the subject property.

2. Tiie terras "such adjustment to be based prim arily
upon a reappraised annual rental value of land"” and "any changes
or adjustments shall be based primarily upon the reappraised
rental value" found in the State ™ lease and 11 AAC 58.520 mean
that trie Division should consider other factors'besides a reap-
praised annual rental value in arriving at an adjusted rental.
This is so because of the use of the adverb "prim arily" to
modify the verb "based."” The principles of interpretation dietite
it be given m ailing; without the presence of thin word the
D ivision would be able to consider on.lv the jeapp;*c'ijw.d annuel

rental value.’
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M. ‘J'liti jengpra.isa.l of /lay .1, ID'/G, tho subject of this
hoar jny, was not don': consistent with tho provisions of 11 AAC
58.900, which expresses tho inLcnt of tho leasing chapter of
the Administrative Code.

4. Subordination of tho foe and collateral Eiscignhmant
are substantially different as a matter of lav/. Subordination
of the fee moans the fee can be encumbered to secure debt
financing for the lessee. The holder of a collateral assign-

ment merely steps into the shoes of the lessee.

- v
RECOMMENDATIONS

Im plicit in the above discussion and findings is that
the Panel finds the D ivision's reappraisal unacceptably high.
Therefore, the Panel recommends that the subject lots in the
Alaska Industrial Subdlv.ison be reappraised by the Division in
a manner consistent with the above discussion, findings and
conclusions.

In addition, the Panel believes further recommendations
are appropriate. The present lease and the present leasing
policy .should be modified. These m odifications should be
designed to put |h.o State on a compah.iLive footing to the degree
possible with private lessors and are as follows:

1. In accord with the provisions of the lease, the
lessees should be encouraged Lo record expenses incurred in.
site preparation so that the "original condition" can be more
adequately ascer.lainod.

2. The lea.se language should be clarified lo remove any
possible inconsistencies with 11 AAC 58.520.

i To jinsure some predic:tghi.l i hy, place sons conl <3 oyer

the i.i.xe of Lite rental, increase through wul.ilixation of a ceiling

e10-



on the size of the increase in rental cvc:ry .five years.

4. Provide Ho? arbitration of disputes over the annual
rental arrived at after a reappraisal process and over.nterpro e
tat-on of other sections of the lease. This would ameliorate,
the current unilateral nature of rent adjustments.

5. Elim inate the floating easement. The State could
exercise the right of eminent domain to condemn. The condemna-
tion would result probably in greater compensation for damages
to the .lessee, especially in view of the Supreme Court decision
in State v. Hammer, 550 P.2d 820, thus tha lease: would bs
more attractive to the leasing market. Additionally, tha
language in the current lease is ambiguous as to damages com-
pensable. This ambiguity only encourages litigation.

6. These above recom mendations,-if adopted, would
assure the State a competitive position in the lease market,
encourage development of the leaseholds consistent with tha intent
of the .leasing regulations, and ba equitable to tha lessee. The
Panel also believes the State should be able to obtain a good
return on its land. Accordingly, if the recommendations as to
the lease are adopted, the rental rate should be changed to

reflect the removal of the undesirable aspects of the State

lease.

7. Suggest an amendment as _to_AS__38.05.105 to eliminate
the. term "prim arily"” from the statute, and also eliminate this
term from the regulation and the lease. This is ambiguous, and
assuming it has meaning, it may encourage individual accommo -
dation of lessees by tho Division, This, the Panel believes,

is not in the State's best interest in that it could cneoure.q i
political maneuvering to attempt to obtain this accommodation,
and may well mean uses other than the highest and. best use

would bn perpetuated. Also, tha presence of such an a.vbianitv
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could

recommendations be ultim ately

lead to

be suggested

opportunity

changes

.C

adopted.

an excess of adm inistrative discretion,
Finally, should some or all of the above general
adopted, then Icgi.slatj.ori should
for enactment providing all present lessees the
to negotiate m odifications consistent with the
RESPJSCTFULLY SUBMITTED at Anchorage, Alaska, this

day of

January,

1977.

TIMOTHY G~tMIDDLETON

Hearing Panel Member

KR £, zamzo'r |

Hearing Panel™Merjber

5?F

glTorse k7 hollett
Hearing Panel llember



TESTIMONY OF
ANDREW HOGE

before the -

Division of Lands Hearing Panel
meeting to consider various appeals of the
reappraisals of leases in the
ALASKA INDUSTRIAL SUBDIVISION

Hearing convened 10:00 A.M ., December 14, 1976.
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ANDREW HOGE

- Anchorage attorney

BY TIMOTHY MIDDLETON, HEARING OFFICER:

Q: Do you want to state your name for
A: Andrew Hoge.

Q: And your address?

A: My work address is 3201 "C" Street,

Anchorage 99503. My home address is 1370 Bennington

Anchorage, 99504.

Q: Okay, thank you. Mr. Baily.

the record?

BY DOUGLAS BAILY, ATTORNEY REPRESENTING LEASEHOLDERS

Suite

lawyers

haven't

Q: W ill you tell us what your business or
is?

A I'm an attorney at law.

Q: And you're in private practice?

A: In private practice.

Q: And to take one of the risks that
take, I'm going to ask you some questions that |
with you. You have been asked to come down here

by myself on behalf of the leaseholders?

A: Yes.

today

to

706,

Drive,

profession

shouldn't

discusser

testify



Q: And it is correct, is it not, that you and | have

fhot discussed in any detail your testimony?

A: Yes.
Q: And is it also correct to say | believe that the
that the position, the opinions that you will express today were

not prepared or derived at my request or in conjunction with any
preparation for this hearing?

A: No.

Q: Do you represent any of the leaseholders in
Alaska Industrial Subdivision to your knowledge?

A: To the best of my knowledge, | do not. | used to

represent Inside Alaska Tours, but they have sold their property,

Tso And | still represent them. They hold the second mort-
gage. Other than that, | don't know of anybody. Our firm might,
::but

. Q: The point is, that it is correct

5 A: But | don't, ah, | mean | don't know of it.
ZThere's a likelihood we do have some

i Q: But is it your understanding that | contacted you
jconcerning your testifying here because | had heard that you have

?prepared a position, independently of this hearing, for presenta-

| tion to the Governor's Task Force?

|
> A Yes. (lInaudible)in the state lease programs.
1

lj Q: It is also my understanding that | have been

;advised by Mr. Rasmussen that you are, have been authorized by



1.
ITNational Bank of Alaska to state what the position of NBA would

Industrial Subdivision?

be with respect to commercial lending on state leases in Alaska

A:* Yes.

Q: I wonder if you would relate them to the hearing
!_panel, and | ask, Mr. Hoge, that you give this presentation in
1
Jcomparative summary with respect to the (inaudible) knowledge

of the lease terms contained in the standard state lease forms
~which are utilized in Alaska Industrial Subdivision and some of
[

the difficulties which he sees with respect to financing insti-

tutions participating in real estate loans and commercial loans

in Alaska Industrial Subdivision (inaudible).

"By MR. MIDDLETON

Q: Is this his position, or NBA's?

BY MR. BAILY

Andy represents NBA.

BY MR. HOGE

I represent NBA on a case-by-case basis, and I've dealt
with one loan at Henlin Subdivision for NBA most recently on an
interim loan; and I've dealt with ground leases, in fact repre-
senting the developer on a parking garage over here which is

similar to the state ground lease. And I've dealt with other



ground leases, both subordinated and unsubordinated, for National
Bank of Alaska, Washington Mortgage. | represent several lenders
outside and in the state, and | gather I'm reflecting what con-
clusions I've drawn from that experience as to what lenders
generally require of loans of this nature. The state has a
policy, which | understand, of leasing its lands. However leas-
ing its lands has several provisions which cause concern to
lenders and really affect the possibility of financing the pro-
ject. Maybe in narrative form | could ... I've got a pad here,
just to keep track of the main headings and then maybe after Il've
testified | can give some ranking to what | think are the more
important ones. The obviously most important one is that the
state will not subordinate. And that really is the most crucial
one, because when that occurs that means that the lender must, if
he forecloses his security instrument, which usually is a deed of
trust, must come in and assume the responsibilities of the lessee,
Now, that may not sound like much, but you've got to realize in
the lending business that the lender, when he does come in for
foreclosure, means that his borrower's gotten into trouble. And,
usually, if he's gotten into trouble on the loan—the real estate
project—there are a whole number of defaults which the lender
then must of necessity cure to protect his security. And, obvi-
ously, if his borrower is in trouble, he can't go against his
borrower--his borrower is probably bankrupt or nearly so—so he's

got to look to his security, which is the project, to protect



himself. Now, that is a risk in the lending business. I think
most lenders accept that. But, when they in addition have to
deal with a third party, the State of Alaska in this case—but
anybody else, it could be the City of Anchorage, or that— who
are sitting there with a defaulting borrower ... | mean, a
defaulting lessee ... the pressure is on the lender to cure all
these defaults and try to make something rational out of really
a messed up situation. So that's why subordination is just very
important. It makes another difference, too, in evaluating the
project, because if there is subordination it means that the
lender can come in and take the fee. It also means that fee is
available as security for the loan. If it's just a ground lease
that can go up every five years, or whenever your reappraisal

i increments are stated for in the lease, then that Ilease really

! has very little security, you know,towards your project. You

really are looking to the commercial project then to carry one of

the loans. So, subordination is a very critical thing. Now, the
state is taking the position that it will not or cannot subordin-
ate. So, the things then that lenders look to when they make "
what we call unsubordinated ground lease loans become even more
P critical, and those things--again, not in terms of importance,
| but all of them, | think have some value—are first, what happens
gto the rent? In other words, if you're making a loan, and you
J make the evaluation of the project--and, again, I'm talking about
i

4 how lenders evaluate it, maybe not like a real estate appraiser,
[



i.1although there's a similarity—you've got to say, "Can this
"project bear the costs associated with that, and pay back the
Iglloan?" I mean, that's ultimately what it has to do. If one of
I those factors, which is usually a major factor in the ground
{rent, can dramatically increase, then you get into a very critical
j situation as to whether there's enough money coming back to pay
|!joff the loan. So, generally, lenders request that there either
1be a level term rent or that the rent be ascertainable. And in
j fact for at least savings and loans, by federal law, that's a
jregulation that is required, and the regulation when | last
"looked at it a couple years ago provided that the rent has to be
II!ascertainable for a term of at least ten years after the term of
; the loan. And |'Il explain why that's required. That also,

‘ijwhile not necessarily a legal requirement, is generally followed

1 by most banks in Alaska, and some insurance companies, depending

.on whether they're what we call an eastern life insurance company
1

»out of New York, have other terms, like 80 per cent of the loan
term. Now the reason for that is that if the lender has to come

) #

j in on an unsubordinated loan, he can extend the terms of payment
r

,to eventually recapture his loan. In other words, he can push
I'the payments out for five years if there's a default. Five yeavs
jlto go. Then you can push them out to fifteen and presumably

, recapture your loan. I might add | made a comment to the Governor
;Committee on that, that while regulations now provide for level

term, | mean they provide for level term payments during the term



_Iof the loan, it ought to be the term of the loan and up to ten
J:].years. So, the rent is very important.

The next item that causes real difficulty is that the
;Iregulations are totally inadequate to cure defaults. The regula-
jition says that if the ground lease is forfeited, then the state
jwill recognize the lienholder, presumably the mortgagee or the
| lender. But this is only after the lease is terminated. That is
inot of n ch help to anybody, because that procedure can take a

icertain amount of time because of the requirement, as | understand

iin the McCarrey case, that any lessee who is being defaulted can
|

jget a hearing... I mean, that can drag on forever. And you need,
iyou know, if you've got problems— 1 can tell you in the lending
ebusiness, l've been in some loans that haven't always worked out

mlas well as the lender planned—you've got to get m there and
Kk

solve the problems now. The problems only compound themselves if
ljyou're forced to wait. So, your default provisions in the present
i

éstate ground lease are totally inadequate. And | gave the illus-

j,tration to the Governor's Committee, and I've given it to

iyou here, because | think there's some importance to it. The
Irassignment lease form that you are required to use and analyze
g.it has about two sentences. And | brought along, just to show

you what it looks like. This is a copy of the ground lease with
i
''the City of Anchorage for the parking garage. And most of those

provisions govern the type of construction, the type of the
L

project, curing of defaults, what happens in the event of condem-



nation, what happens in the event of casualty. Yet the state
really never addresses any of these really critical problems in
their ground lease assignment forms. So, one of the things we've
attempted to do ... | know in the first Penny loan, when this
whole general problem started coming up was we drafted our
own assignment. We finally agreed to that with the state, and |
think it's four legal pages of single-typed space, it was, every

word was negotiated.

Not necessarily the most satisfactory

thing, but acceptable to the lender. I'm not abdicating either
that you have to have big ground leases like this, but there
certainly there should be discretion, and it should be recog-
nized that various projects require various loan conditions. And
then | think you've got to address that, and the fact that you
don't have it makes it very risky. Really, what is happening, |
think you will find, is the projects that are being and will be
developed until these areas are resolved or there's some reason-
able policy on some of these things, is the lenders will make
some loans— I'm not saying they will never make a loan—but
they'll make them on the credit of the borrower, and not on the
project. In other words, obviously if you're dealing with General

Motors Corporation

they can

sign a note and, you know, they're

not going to be as concerned. But, when you talk about the kinds
of people that deal in Alaska who are not of the financial caliber
of: General Motors, then the lender is going to be looking to that
project to make those payments, and not to the particular lender.



So, | think it's just going to cut off and has to have an adverse
j_!effect on financing, especially, | think, with some of the dram-
1
,atic rent increases. You just wouldn't, as a lender, be too
ienthusiastic about making a loan if you know that rent can jump
‘jthat dramatically every five years. It just, you know, that's

to me that's just common sense.

Another area that becomes important, | think, is in
these ground leases--and they've ... there's a little variety in
ithem, the aviation lease is, | think, a little different than the
IDivision of Lands, but 'it's the same problem. One, a condemnation

-
[land putting through public roads and improvements. I know in the

1

iJ‘Penney ground lease they tried to negotiate some of those points.
1<

lIn other words, the reason why you do that is you, when you get a

ijstate ground lease or make a development, you're planning to put

j"X" building here, "Y" building there, "Z" building here. If you
!Jwere building a shopping center, it's critical that you have
I.Icertain tenants--what they call "anchor tenants", "national
:-tenants", "regional tenants". If the state can come through and
uild a road and say— | guess in some of the aviation leases they

~only have to pay you for the 3 md--but, if they can just go

':through and, without any regard to your planning, take condemna-
?tion, that's another risk that the lender's gotta' take. While
iL'true, there's the right of private condemnation in any project,
;!Ibut the prevailing thing of that is, at least the little experience

| had with the Department of Highways, both as an attorney general



land outside of 1it, is obviously the state"s going to look to use
i

eestate lands before 1t condemns private lands. I mean, that"s

iL

*fogical, "cause it costs the state something. (inaudible).

i

[You"ve got to recognize some of those protections. I don"t know

Ethat casualty insurance becomes significant to the state, but
gobviously on the parking garage here that"s very significant, |
zmean casualty 1insurance. So, those are what 1 call normal lease
Iprovisions that really aren®"t adequately provided for under the

state regulations, and I"ve advocated to the Governor®s Committee
k

jthat, to the extent possible, there ought to be given discretion
to the Director or someone in his office that these things can be
:negotiated. The state, of course, 1is ultimately protected because

It never subordinates. And by never subordinating it will always

i

| i _

ihave the land and the improvements on it. So, those are the

il think ... the main areas | address myself to. | made comments
}to the Committee on some of the things that are involved. You

iget different problems, of course, with residential housing, FHA
n

grequirements ... but 1 think that general category of things that
rthe general problem areas there®"s different solutions, of course.
%So, those generallQ would be the considerations that 1 think any
ilender is looking at in determining whether to make a loan; and,
ﬂobviously, a lender 1is going to ... y“"know, 1f you"ve got a good
Fjproject on fee land or subordinated lease land versus a project
gon state land ... y"know, a comparable project, you®"ve just

il
T the lender®s got to be looking at the fee land. I mean, there"s



just too much uncertainty in this area, and 1 really think the
state needs to address those questions. And 1 hope they will. |1
mean, 1 think it"s important i1f you"re going to have state land
and you"re going to hold on to i1t and lease i1t, then you ought to
provide the means to develop i1t. You know, unless you want to
leave 1t as park land, but then 1f you want to leave it as park
land, which may be a legitimate choice by the state, then you
shouldn®t be forced to lease i1t, and it should have never been
given (inaudible).That"s really the object of this (inaudible).

That really 1is the areas that | would stress to this committee.

1 MR. BAILY

Your honor, I have nothing ... no further questions,

EMR. MIDDLETON

, Mr. Gissberg.

PIOHN GISSBERG, ASSISTANT ATTORNEY GENERAL

Q: Right. Mr. Hoge, how long have you been in the

j Anchorage area?

b A: Anchorage, Alaska? 1"ve lived in Anchorage since
Q: And have you been familiar with the Alaska Indus-
ztrial Subdivision?

A: I"ve served 1t, yes.

-11-



Q: You have, reviewed (inaudible) lease agreements
for that particular area

A: In connection with this comments before the Commit—
tee | looked at a lease. I can"t tell you for this hearing today
I intimately reviewed it.

Q: The provisions that you mentioned, though, were
from a statelease and they were applicable, of course (inaudible).

A Yes, | think so.

Q: As far as (inaudible).

A: I mean, 1 think they"reprettystandardprovisions.

Q: Now, until ... you talked about thisten years"
security period past the normal time of the loan. What"s the
normal term of a loan that your bank has been involved iIn?

A: Well, 1let me give you ... there®s been a little
change in that, and that"s because of our inflation which we
don"t seem to be able ™o control. It used to be lenders would
loan - and again- a variety of terms on ground lease loans. But
say you"re looking at a 20-year term, maybe a 25-year term of a
loan. But what the lenders do now is make the payments amortize
on either a 20-year basis, 25, 28, I"ve seen 29. But they have aI
balloon at the end of 15 years, and the balloon 1is there so that
if the money market- in other words, the lenders traditionally
got caught in four per cent when money rates are at ten. Now
they could never get out of the loan for thirty years. So, as a

compromise, they"re looking at ten years, 15 years, a balloon, so

-12-



that at least they can look at the loan again. And then the
nature of the provisions, at least I have written for National
Bank of Alaska, Washington Mortage Savings and Loan in Washington,
are that then they have an option to continue the payout over the
next 20 years or 25 years. It varies, but that"s one thing
that"s ... 1"ve got to qualify my remark on. But, assuming
you"re dealing with a 20 or 25-year term, then the ten years you
would add to the maximum term of the loan. But, as | stated,
some of the New York life insurance companies, | may even have a
letter on this, we have a .... when we were doing the parking
garage, we had to put in a provision because our long-term commit—
ment wasn*t fully committed at that, point to get enough term so
we could make the loan to whoever came along, and | think it"s 80
per cent--there may even be a few that are 75 per cent. So, if
you have a 20-year term, you take in effect 20 per cent of the

20, which would be four additional years.

Q: Okay .
A: IT you"re an 80 per cent lender. |If you"re a 25
per cent lender, they want five additional years. If you"re a 30

year loan, you"d have six years, if you"re a 75 per cent lender
you"re, well, you"re adding about eight years. IfT youtre dealing
with an S&L--savings and loan, federal- you®"re adding ten years.
IT you"re doing with NBA, generally, obviously every lender where
he"s got discretion makes exceptions. I think they generally

talk about ten years. They generally follow ten years. That"s

13-



I
Jbeen my experience.

d

E Q: That"s very complicated and interesting. I don"t
Jknow it very well. IT the state could ... if you got an applica—

tion for somebody with one of these state leases, and, 1 mean,
you looked at i1t on the basis < what you have said very possibly
they might say no, we can"t lend on this because we don"t know
what that rate is going to be in 15 years from now. It will have
changed three times by then. The rental rate may have gone up
quite high, so we

A: Yeh.

Q: You"d say, in light of the fact that there®"s no
I'subordination, why, it would be difficult for us to loan on that.
IIf your loan was for 20 years and if you were able to give thenm
I*"testimony, the lender, the person who wanted the money, evidence
ithat no, we can"t loan on this unless we know that that rate is
jgoing to be fixed for ten years beyond the term of our loan, and
Tthey came back with a statement from the Division of Lands that

gwe will fix i1t at this rate for the length of your loan plus 20

kyears, then you would be able to lend on 1t, because you would

know the rate. IT that were possible.
I
- A: Yes, that would eliminate that problem on rent.
l Q: I presume you are familiar enough with what happens

1in the (inaudible) office lending at that, that i1t was possible
I

'to get waivers, like thru June 22 of this last year, v/hen it

4
<[became only possible to get waivers on residential property.

—— ]



] A: Yes. But that was PET land.

Q: That"s exactly right.

A: (Inaudible) 1s maybe a good example, but before
that statute* was passed | can assure you it was not that easy to
get the waiver. I think

Q: Do you know i1f anybody ever got one of those in

Dthose particular cases.

A: I don"t know.

Q: Do you know of anybody 1in your experience in the
bank that applied for one?

A: No.

Q: Can the loans that the bank made that you"re aware
of (inaudible).

A: The loans 1 was involved in, no. | don"t think.

Q: How many Jloans, approximately, have you been

"involved in on state leases that don"t provide for subordination?
1 A: On state leases, I1"ve been involved with, directly
%involved with two on PET land and I"m familiar with three or four

L
Lover there. I was involved in Inside Alaska Tours®™ 1loan on their

Ebuilding, and that to me wasn"t on commercial real estate, it was
Pon the strength of the borrower, Mr. Kniesol, who was very well-

kto-do by himself. I have been involved with other ground leases,
j unsubordinated ground leases, but 1 think those are the ones that

you could call my most direct experience with the state. 1"ve

been involved in the City of Kenai, the City of Anchorage, private



gparties.
! Q: The loss of thisopportunity for a commercial

jdeveloper to get a waiver is tomake them more risky for your

: loan?
i

i A: Yes. it does.

Q: Now you also mention, I think you were referring
to a (inaudible) Ilease, the need for what you call ™anchor™

tenants?

A: Well, 1 ... what |l was trying to mention there was

| thatthe condemnation provision which gives just the state the
i

jright to build a road or use (inaudible) right-of-ways is too
|
jpbroad, just by itself. In other words, you have to make some
il
Fagreement that can be exercised rationally, and I gave you an

I
Jexample of ... say you made a little shopping center- or a big

I
kshopping center--on state land. And you have Safeway and Pay"N

I

"Save or LaMonts and Pay"N Save as your anchor tenants. IT the
il

;state should just decide that it wanted to put a road through

]there, you know, then that"s a negative factor in deciding to
Emake the loan, because 1t"s more likely that the state will use
Tfree right-of-way than right-of-way it has to pay for. Based on

1

jmy experience, and | think just common sense
1
Q: Okay. But now you would have loaned from the bank
,;that amount of money you will (inaudible), or somewhat close to
I!

that, | mean, if we

1 A: Yeh. Well, 1 think the appraisers can tell you it
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"doesn"t quite work that way. I"m talking about commercial real
iestate. You figure the income from the building or the project.
".Okay. You deduct the expenses, then you use a capitalization
Tate to get the amount that that project is worth in terms of
itncome. Now 1t may cost you more to build i1t than 1t"s worth 1in
Hincome, so you wouldn*t build it. But assuming that the income
ﬂproducing ability of that building equals its construction cost,
ilor nearly that, then you®ve got the discount that you make 1iIn a
Iground lease loan. You have the loan, the value ratio, and

Q: What is the discount because you"re making a
jground lease loan?

A: Well, because

Q: What is the (inaudible).

A: Well, because on a ground lease loan you can never
get the appreciation of the land.

Q: You have a fixed discount?

A: Well, 1 ... it varies again by lender. But I1%ve
iseen sixty-five to seventy per cent- this is on unsubordinated

a
Iground lease loans.

| Q: What would be the range?

A: Sixty-five to seventy. Some may even go as high
jas seventy-five - it depends on the quality of your project,
;what kind of income it"s turning out. Whereas on a fee loan you
imight go as high as eighty. In fact under, 1 think, the state

banking laws you can go up to eighty under the law. I mean,
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that"s ... you know, when you®"re looking at construction, that"s
pretty dramatic. That ten per cent is, y"know ... that may be
what you need to make the project go. So, it, ah ... and when

you"re looking at multi-million dollar projects, which in Alaska
more and more you look at, that stuff is very important.
Q: So you"re looking carefully at the income producing
aspect of it (inaudible)?
A: Right.
*

Q: Would it be unusual to loan more than the improve—

ments cost?

A: Ah, that gets 1involved again. When you say what

the 1mprovements cost, okay. It"s a mistake to have what they

i

ycall "hard cost™ - that's the contract cost. Okay. And I won"t
name the project, but 1°1l give you - this i1s a realistically -

1
S.. . . . _ . .
%rﬂus is a true example. On a project in this town that"s going

to cost - construction cost -- seven million dollars, the loan
:has to be nine million dollars to take care of what we call "soft

1y
;lcost”. Architects, loan fees, special utilities, fixtures, other

2improvements, attorneys® fees. So, to answer your question, you
have to loan ... you have to meet all these costs. I mean, the
buyer has to meet all these costs.

Q: So, in the event that ... let"s say that this was
a true example and that, okay, nine million dollars was lent, and
1it"s a seven million dollar structure on fee land which the state
.
Icame in and
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; A: Right.
(i- Q: ... and condemned 1t. Now the state would pay for
jthe cost ... the seven million dollars that the lender
j A: Well, hopefully, the state"ll pay for the nine
million dollars. Because these soft costs are costs you can say
go into the improvement ... are part of the improvement. But the
elstate could go down to seven million dollars. They could say

Q: How much does i1t cost you to build that building?

A:  The contract says seven million dollars.

Q: It might take litigation to decide it?

A: It would probably take litigation in proving that.

Q: How often (inaudible). Let"s say you were able to
get the nine million.

A:  Okay.

Q: Well, let"s say you only lent the loan for seven
million.

A: Okay .
I Q: Why ... Why 1is the subordination of the fee so
important if you get it back from the improvements when that
Ieasement went through?

A: Well, okay. This 1s a changing area of lav;.
IUntiI — and we ran into this on the parking garage - until this
npast summer our supreme court had not ruled as to what extent if
glww they were gonna®™ recognize lessees. Ah, there"s better

|recent supreme court where they"ll ... decision recognizing lost



emprofits. But wo don"t know how far that"s going to go.
Q: (inaudible)
A: I can"t tell you the name of it, i1t was out of
Fairbanks, 1t was on a bar. The guy had a bar and they started
to recognize lost profits in the decision. But there iIs such a
fdecision. And up till then negotiatfng with the city, they
Ididn"t want to recognize those values in a ground lease, and
%nfter we had a supreme court decision it was easier to negotiate
on that. But, we don"t know. I mean, we really don"t know what
recognition is going to be given to those values.
Q: (Inaudible)
A: I had understood up to that time they left that to

Ibe part of the award and then whatever agreement the parties made

"with the Division and so forth.
J

Q: So, 1t would be incorporated from the state, but
the city ... as far as the city was concerned, what ... ?
g A:  Well, no
]
Q: I mean, i1t"s a supreme court decision.
7
] A:No, I"m just saying as | understood the state’s

Fpast practice i1t determined what the value of the land or the
building they were taking and that was their award. Now i1f that
building was leased, the state said, "Here®"s the fair market
(value, that"s all I"m required to give to you. Now you people

}fight." And I"m sure any of your appraisers who"ve been involved

jin  that kind of litigation will tell you how interesting it gets,

-20-



ah

Q: Now we"re talking ... 1°d like to think about the
case where the state is the

A:e Right.

Q: ... lessor. Then if there®"s a multiple ... 1if
I'there®s multiple lessees

A: Division.

Q: ... then, of course, they would have to fight it
out. That would depend on their subleases, and whatever they

A: Right. AlIl I'm trying to point out is that that's
an area of law that 1is changing, that there"s really no definite
policy on 1t, and obviously the state - you can expect them to
take this position - 1s going to take the hardest position they
can to protect the state. I ... 1 don"t have any problemwith
that. But, in some of these areas there are ... 1in other words,
you go to the California law ... they have gone through some of
this litigation -- there are some set rules that you can agree to
that at least are acceptable to the financial community. We
really don"t have those rules set up in Alaska.

Q: In California v/ould they be more likely to lend on
the ... with the use of improvements as security rather than
requiring the subordination of the lease?

A: I ... 1 can"t tell you what California lending
practices ... California 1s unique in a lot of respects.

Q: I guess what I really don"t understand - and I



mthink you did explain it to, ah, me - 1is if we ... if a lender
]

can get seven million dollars out of improved ... the state is
"going to pay you ... compensate for those improvements. Why 1is
the subordination ... (inaudible)?

A: I don*t know how much the state"s going to

&

},yﬂ«mw, Is the state gonna®™ pay the severance damages? You take
ithe corner off of Safeway®"s building, and they lose the value
Ithere; and you take fifty per cent. You know, it"s the severance
%damages to the whole project. Or, you build a planned-unit
}development — a nice housing project - you run a highway through

|
mthe middle of 1t. Y"know. That

Q: So then what you really need 1is
ﬁ A: ... dimishes. Well, sure, sure. I would stress
;___ my solution 1is better planning before you start so that will
}never happen.
} Q: You plan it better.
} A: Right. And then as a second resort have a fair
j-- And, 1°'m not saying the state should get cheated or anything.

"1"m saying a fair division of compensation. And that"s all |
4
advocate. And so everybody®"s treated fairly, that"s all. Y"know.

Q: Thank you. And on the ... on this point about the
state being treated fairly ... 1 think that"s obviously what they
the best interests of the state certainly ... the state is

I
Egoing to have to be served or we"re not going to be involved in

;leases 1f we didn"t think i1t was. What ... I mean, a lawyer
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I'nlays many roles, as you have in your long term of service 1in

Anchorage. Could you assume now the role of a private attorney
il
gand I M a person ready to, ah ... 1 come in and | have some

Eproperty that | invested some money in, and | don T see much of
i

gan i1ncome from that property and ldon"t need... | want to set
}it aside, and, in fact, 1 think I want to setit aside for along
]term — say a hundred years.

; A: Okay .

] Q: And, further, let"s assume that we"re talking

kabout forty years ago. And, I'm going to rent it now — I'm

1
Jgoing to rent i1t to somebody for a hundred year term at three per

Il

ijcent. But in the year 2000 if the common rental rate in Anchorage
|is fifteen per cent, 1°d like to make sure that whoever®s going
1to benefit from that income 1i1s getting better than three per cent

ijor four percent, whatever |1 said, of the fair market value. Now,

ﬁyou indicated the example of the bank, which 1s quite interesting,

;where they may on a long-term loan lend at a low - at the going
rate -- | say, four per cent, and have a balloon payment at a

»

;certain period of time. I think you said fifteen years v/ould be

a common one. And that doesn"t necessarily mean that the guy has
]

ITo pay i1t all, but then that part of the loan is renegotiated at

the going rate at that time. Now, if the state was going to get
|

iinvolved, iIf a person v/as going to get involved in a long-term

"lease like this, what could they do that would be desirable

concerning the lease rate, so that there would not be such a



55 Ewindfall benefit to the person that picked up the lease in the
ibeginning?

A: Well, one of the things I"ve told many ... |
[mean, you"re going to back the value of the loan,- but ... the
IGovernor's Committee has put a lid on the rent. Obviously, 1it"s

one ... y"know, you can"t have 300 and 400 and 600 per cent
increases, but it would never go up by more than, say, 25 per
Icent.

Q: Put a Iid on the per cent increase.

A:  Yeah. Because that ... 1t"s either a fixed rental
|or ascertainable rental. Then i1t would be up to lenders to
Jdecide whether even that®"s acceptable. In the Penland thing -
ibecause I was dealing with the mobile home space -- and we had to
Ishow this to the state. Mr. Penney, | think, went to something
!Iike 25 lenders before he found one, and that lender was only
}going to go on a level term. And that was over a period of,
I-y"know, four, five or six years. So, ah, y"know, that ascertain-
eable rent, putting the lid, may work - hopefully will work -
,for most, but not all.

. Q: Well, what do you think if you"re in a, ah, proper-
ty value situation where the market value of a piece of property

icould double 1n even as much as three months? | mean, would a 25

Ilper cent lid every five years seem reasonable as a maximum?

K

A: Well, so me it does. Y"know, I"m trying to be

,impartial a little bit here. Y"know, 1 can see the state®"s point

L
r



jJof view to say, "Boy, we want what every per cent that value goes
up we want some money for it." Okay.
Q: I"m trying to think ... and you said this is what
the bank doeS, too.
A: Well, 1 mean, they consider ... you know
jthey"re trying to look at that. But, let"s look at the other
coin. IT any leaseholder developed on fee land. Okay? Presum—
ably he®"s paid at today®"s prices and the land appreciates. By
upping the rent he never gets any benefit of the appreciation.
And appreciation, of course, provides security for lenders, so
the lender gets no benefit from that appreciation. In other
words, | suppose you get philosophical then about market value.
JYou ... a year ago, you were doing ... or maybe two years ago
Fa subdivision, and there was a great demand for housing. Okay?
ijmrre just going like gangbusters. But, 1f you have a subdivision
:today, you don®"t have it sold, you®ve probably been talking to

jiyour banker. So the vagueries of market value ... trying to be

. trying to answer your question ... are maybe not that kind of

< J4um W
'
'

concept you can pinpoint every second of the day. True, you
iknow, I can understand that these - especially in the last few
years -- we"ve had some tremendous 1increases in market value of
land. But, alot of people too, you"ve got to look at their use
?Of the property. They build buildings for themselves - for

their companies. And those companies sometimes just can"t respond

to the inflation like the state can if i1t can just raise 1its
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| rent, or maybe an attorney can- he can raise his fees. Y"know.
;But they can"t. They"re selling a product; they"ve got a lot of

jcompetition; and, y“know, all of those things go into figuring
market value. And, again, what"s in the public iInterest? You
know, 1t"s kindal like taxes- everything that you put against a
person he®s gotta®" try to pass on to the consumer and go out of
business.

Q: When you talk about the benefit of appreciation,
do you see as a philosophy of the private leases you look at the
fact that they start out at what the market will bear the first
year and then thereafter 1t"'s ... 1t"1l be below what (inaudible)
were offering at that point?

A: I think i1t"s been ... the lender®s gotta" be
looking at them as a definite (inaudible) at maturity. Maybe
let me ... take the disaster situation. Y"know, you can say
Take the Calais office building- that"s where I have my office-
lokay. That"s a great project right now. It*s full, good tenants,
II'you know. First-class tenant oil companies, title companies and
mlAlyeska. But two years from now, okay, when Alyeska®s done,
(they®ve got three or four floors they"ve gotta® rent out. And
J'when the federal office building opens up that changes your whole
j(market immediately, overnight. And I don"t know what"s going to
Thappen. And is that building then worth, in terms of let"s say-
and 1 have no reason to believe this and | probably shouldn"t use

fit as an example--but, let"s say they had to going into Chapter
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X1 or something. Is that building now worth what it"s worth
jJ today? The answer 1is no. Because the market value concept
changes. Ah, and what is market value? Are you talking about
J terms, are you talking about wholesale market value, or are you
§ talking about retail market value? Those are different. Market
Jjvalue to a developer is different that what you and | expect to
J pay for one lot in the subdivision. So, maybe that word market
Ivalue gets elusive both in a disaster situation and what level

| are you talking about? At the development level? Or are you

talking at the retail level?

TR, T

Q: On this benefit of appreciation where the lease 1is
;renegotiated every fTive years to take it back into what the lease
:market will bear, wouldn®"t the lessee have the benefit of appre-
jciation as soon as the market started going up and land developers

I'in three months can start getting some benefit from (inaudible)?

h A: For how long? For four years, three years?

} Q: Well, wouldn®"t he have i1t ... wouldn"t he have it
;y%mtil the next adjustment to take it back to market value?

f A: Well, generally not, because his people that lease
}from him ... Let"s say he builds a building to lease. Okay?

«"They want their fixed rent as long as they can have it. You
d

Iknow.
t

Q: But what he would give 1s not the same curve, |
f

suppose he would change his...
i

| A: He would try... obviously he would try to pass



through the increases that he could.
? Q: If he did have anybody on the property he would be
:getting the benefit of leasing land at less than the actual
ﬂleasehold interest for at least four years, | presunme.
! A: He, he might. He might, 1f hecould. It depends
on his terms. You know, a person in 1970, 71or 74 could have
imade terms for a ten-year lease, not thinking there was going to

be abig increase in rental. And he®"s locked in, I mean, he"s

dead.
Q: Well, let"s say it's, ah, let"s...
A: And he can"t renegotiate these.
I Q: Let 3 look at the state lease. Would, wouldn®t
there be for every five years ... 1t"s a 55-year lease, and every

Jfive years it comes into the market (inaudible) .
: A:  Right.

Q: Then, 1f the market continues to go up as it has,
jwould he be renting for at least four years below the market
.rate; and, so, wouldn"t that be a favorable deal for him?

A: No. No, no. Oh, I don"t think so necessarily.

1
i
Hin other words, let"s say he made a lease iIn "74 for ten years.

THe agreed to.
|

1 Q: But let"s say it"s (inaudible), and every five
“years-"

! A: Well, no. I"m talkin® about the owner of the
;buikﬁng. In other words, one measure of market value to him 1is
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what can he rent the building out at. Okay? Or rent out part of
iIt- He rents it out. He agrees for ten years to a certain term.

1l
ﬂThe state comes in and with this rather huge increase. It"s
;something he can®"t pass on. So what... I mean, what"s the
|market value to him? Y"know, he might have a ... | heard testi-
lmony in one of the governor®s ad hoc committee work ... somebody
had, ah ... they were makinl money on a lease. You know, it
Ididn't sound like an outrageous profit from land. And because of
the rent increase they"re losing money. And they"re ... they're
tied into a big term.
Q: Well, for example, youprobably do...
A:So, if you were gonna“ say, "What"s the market
gvalue of your lease, Mr. Jones?", and he says, "Well, it's a
jgreat deal, 1°m only losing $12,000 ayear."™ What are you gonna“
épay him for it? What are you going to pay for a $12 ,000-a-year
ﬂloss? Y"know, the state doesn"t reflect those things in its

i
Jappraisals, | don"t think.

1 Q: Sounds to me like what you might be saying is

1 that, not only would you find it difficult to loan on such a

[ lease that the state has, but you would ... you would probably
jnot be inclined to enter into such a lease agreement yourself.

| A: I would find that difficult, yes. I mean, realis-

jtically, you know, if yr re talking about big projects— multi-
million dollar project noy, you know the lender*s gotta®™ look S

1
Nat those things.
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Q: I sure appreciate your testimony on this. 1*m
gonna have to point away (inaudible).

A: Okay, John.

Q: And, ah, I"m sure that i1t"s also been very valuable
to the ad hoc committee. We®"ve been... Some of the things we"ve
been talking about have hit specific words and I want to make
sure that 1 know you meant in the beginning of your narrative you
indicated that the regulations are inadequate defaults, and then
later on you mentioned provisions. Alright. Were you talking
about the paragraph in the lease when you stated ... when you
said that? 1 believe you said that.

A: I"m referring to the regulations.

Q: Alright. Which one are you specifically talking
about?

A: Let me see what we"ve got in here. I at one point
had these regulations in this file, but if you have them I can
point them out to you. Yeah, I"ve got i1t. Not necessarily
readily. Okay, ah, when you talk about defaults, if you look at
11 AAC 58.540, that"s what I call the DL-50 form, which 1is this
two sentence form that iIs supposed to protect these somewhat
large loans. Maybe 1t"s right that the bank accuses me of writing
too much, so they like to keep it concise. So maybe they like
that form, |1 don"t know. But, anyhow, you look at the assignment
provision. You have to use that form. And that form to me,

representing lenders, 1is adequate. Okay? | mean, | can say that
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Funqualifiably, and 1°1l1 show you ... | gave some sources to the

Tcommittee that (inaudible). I referred them to ... there"s about
three good books on ground lease practice, that I thought he
.should look at. Then look at the rights of mortgagee or lien-
holder, 11 AAC 58.590. Okay? And notice of default, 11 AAC

b

358. 570.

[

] Q: What specifically about .590, would you make
!reference to?

A: Well, in .590 i1t says that in the event of cancel-

i i i
tllation or forfeiture of- the lease, okay?

Q: Um-hum.
i A: The holder of a suborted mortgage, conditional
]
rassignment--1 haven®t figured out what that is- or a collateral

sassignment--well, the collateral means more to me- will have the

"option to acquire the lease or the unexpired terms thereof,
;subject to the same terms and conditions as the original lease.
;Okay. Number one. And some of these leases have some peculiar
ﬁconditions in "em. | don"t know whether they do in the Industrial
Subdivi sion, but the lender comes in, and a lender really can
Icure things with money. I mean, you know, that®"s one thing
;generally a lender has, is money. But, if the lessee was supposed
ito do something that has to be cured, ah, then... Let"s say he
:KMes. In other words, he has to assume the obligations of the
;Iessee. That"s difficult, number one. What 1 call "non-monetary

defaults.”
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E

'build something for the state or put in a beacon.

Q: IT the obli

A: Right.

Q: 1T,
specific.

A: Well, let"s
sewers, and you hadn®"t put

for example,

gations are more than paying money.

you"re thinking of something

make 1t like if you had to put in

in sewers. Or, he was supposed to

He hasn®"t done

J'those things. And, you know, one, can he do them? Is he capable

1
J

of doing them? 1 gather some of the- I"m not talking about the

Industrial Subdivision, but some other leases that 1"ve heard

about- have some peculiar provisions. I mean they®"re peculiar in

the sense that they"re particular to a certain project but not

generally applicable. So, you®ve gotta" comply with those. So,

anyhow— and I1"m not sure how the state does all this, 1%ve

I don"t think they®ve really thought it through. But, you go

back to 11 AAC 58.560, you can cancel it, basically, on 30 days”

notice. Okay? And let"s say one of the things that you®"re

cancelling for is the into sewers. Well...

Q:

in this agreement?

input

But does 1t say mutual doesn*t 1t say mutual

It can"t be unilateral then at all, can it?

A: Well, for a default- I"m talking about a default-

the guy is defaulted. He was supposed to put in sewers by July

1, 1976 and didn"t put it in; we got the loan; you try to cancel

it. Okay. You cancel it in the middle of the winter; he says,

"Well, 1 had trouble with the borough, etc., give me some more
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time."” You give him some more time. The lender doesn"t know. 1
mean, he can"t come in to really take over if you read literally
.590. "Cause you can ... the lender can only come in and assume
that lease 1f you cancel 1t. You never cancel, that creates an
ambiguity that I think is unnecessary. So, what I try to write
into my assignment forms is a provision talking about what happens
iIf we take over by reason of foreclosure, judicial or non-judicial
Okay? In other words, the reality of the lending industry 1is we
come in on foreclosure, not when you cancel the lease. And you
don*"t- I"m saying you, but 1 mean the State of Alaska- never
dresses that question.

Q: Is forfeiture ... it says forfeiture, too ... 1s
that closer to default than

A: What does forfeiture mean? I mean, I don®"t know
what... The word cancellation 1 understand. But, 1i1f you cancelle
and forfeited the lease, how can you tell me to assume a lease
that"s not in existence? | mean that ... 1i1t"s ... the language
isn"t even accurate. How can you assume you cancelled

Q: Well you have acquired. Let"s say you"ve acquired
the lease, so you acquired... I mean, whatever happens that
lease goes back to the state, wouldn"t you think that then you
have a right to acquire that lease. Doesn®"t that... Who has 1it,
then? Doesn"t... It says you have the right to acquire...
(Inaudible.)

A: I think we could agree that the words could be
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more precise, without arguing the point.

Q: As far as curing the default, one of the things
that 1s required of all leases iIn .510--58.5107?

Az Urn-hum.

Q: Is on use utilization. And, there it says that
failure to make substantial use of the land (inaudible) within

five years shall, on discretion, constitute cancellation.

A: Um-hum.
Q; I presume if you lose ... if you did lend money,
though, you would make .sure that there was ... 1t was going to be

used for the purpose that it was applied so that, at least as far
as Alaska Industrial Subdivision is concerned here, have you ever
been concerned with anything other than paynv-.t of money for a
.

A: Yes, iIn fact we were concerned with that with the
Penland development, and 1 v/as supposed to

Q: Well, 1 know that, but 1 was just v/anting to talk
about Alaska Industrial Subdivision.

A: No. Okay, well 1...

Q: You have been concerned about...

A: It"s the same kind of problem. Let me explain the
problem. Ah, the land out there might have certain zoning restric
tions or utilization restrictions. In other words, apart from
the state there might be some zoning or some other restrictions

placed on the land. Another problem we®"ve had, like with the



|
1
i

<

mjPenland lease ... there"s no provision for the ground lessor to
Iifile an estoppel agreement, although 1 always require i1t. 1
}write it into the ground lease. I said In granting and approving
I this assignment the State of Alaska says there are no known
}defaults. You know, that®s the only prudent thing to do, 1is make

Jthem commit themselves in writing that there aren®t any. And I

;tell "em to go ahead and check 1t, too. "Cause we don"t wanta“
make the loan i1f there®s defaults. And obviously we don"t want

| thestate, the day we fund a two or three million dollar loan, to
! come backand say, "We®"re cancellingthe lease.”™ Y"know.

J Q: Are you aware at this time of any permanent action

irequired of any lessee on a parcel of Alaska Industrial Subdivision

jlease (inaudible) .

3
; A: I"mnot aware of any. I"m just suggesting that
Fthat"s a problem and can be a problem. In other words, when |1

dget a loan package from the bank, the bank says, "We"re going to

make X loan on this property, you put the paperwork together."

il
*So I, y"know, 1711 go over to the state lease file and read it
1

and talk to the state lease people, y"know the administrators of

4
the program and say, "Do you know of anything wrong,”™ and "What"s

your viev; of the project?" and, y"know, check with the borough,

N T

or the municipality, now.

| Q: I really didn"t understand that when you first

"explained, 1| think I do now.

L
»

; A: Okay.



Q: One other thing related to that which you mentioned
[
is preference and assignment lease form that 1is required to be
used ... and you used the words required to use ... and then
lookingat .540, it does say that application for assignment
shall be made iIn writing to the director on formswith the assign—
ment of lease or attach a copy thereof. Now you have 1indicated

that you have prepared a better assignment and have had that

approved. ..

A: I"m not saying it"s better, but at least...

Q: No, no, well 1 mean longer...

A: It was longer.

Q: It was more satisfactory to you?

A: Yes. More confortable, at least...

Q: Doesn"t that seem to indicate that this DL-50,
although it"s called an assignment of lease is an application for

the assignment; and, iIf i1t"s approved it should reference some—
thing else, such as you or a private attorney might prepare to
make it a better collateral assignment for that...

A: If you™d review the files that the lenders have
filed you"d find a variety of attempts to solve this problem.
And they vary. I mean, each bank has been different. AIl I'm
trying to point out you is that that- i1f you read that regulation
literally 1 suppose you could read that"s all you could ever have
in there. I"ve read it and add things that aren"t otherwise

covered 1in here. And, all 1"ve advocated to the Governor-'s
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Committee, and maybe even this panel, is that there has to be
2 some flexibility in there to make what we call in lending make
gthe lease bankable.
Q: There was... At least you were able to persuade
[ ...corrected there was enough flexibility to make your (inaudible)
A: Well they, y“know, you give “em to them, you don"t
mBrgue with them. You say, "This is w <t we need to make the
loan, you sign 1t."If they sign i1t I figure they"re bound by
it. But, you know, | recognize and advise the clients, well,
they can argue the other way. The big thing in any real estate
jtransaction- 1 think any attorney who does a lot of i1t will tell
}you-—and this has been a big problem in Alaska. We have absolutely
ﬂno certainty in our law or our procedures or our practices. You
e know. And that"s what hurts Alaskans. We pay an extra penny, |
mean an extra point in interest- not solely because of that, part
i_of it 1s our isolation. But lenders have told me outside of this
;state. "Lookit. We"re fifteen hundred miles away from you,
;we're based in Seattle--1"m talking about some of those big
Eones— and you people have no certainty in. your law. Absolutely
Ino certainty in your law or your procedures."”
l 0: And because of that it should be defined more
dspecifically?
A: Yes. Yes, uh-huh. Sure. If the lender comes 1in
Eand he feels comfortable with your procedures and practices,

"y*know. Then that"s gonna® allow development. And if he doesn"t

feel comfortable, then 1 think it"s going to be charged to him.
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BY MR. MIDDLETON

Q: It*s past noon already, and 1°d like to complete
Mr. 1lloge"s examination. I just really have one question. Ah,
?wﬂth respect to, ah, the rental provisions in the state leases.
%jNL let"s... And more particularly the one®"s that resulted from
Ethe reappraisal ... let"s kind of draw, ah, make a hypothetical
:ere. Ah, y“know, assume that there perhaps had been an under—i
iValuation for the purpose of this question. That in fact the
,rental payments were lower than they should have been considering
the standards that have been set up.

A: Um-hum.
5 Q: i.e., appraised value based on the fair market
#vt*ue, or appraised rental based on fair market value. Ah, and,
@then assume that there was ... there was what you might refer to
éas a correction of that, coupled with a tremendous jump 1in real
;estate values generally in a certain period of four or five
"years. Ah, would the bank be quite so concerned by the dramatic

,increase?

» A: The answer 1is that they would always be concerned,
JjNov/, how adverse that v/ould be would depend upon, ah, what the
ﬁparticular loan transaction was. If the transaction were one
{that, say there couldn®"t be a dramatic increase 1in rent necessarily.
fln other words, it depends on your lease. Some of these leases,

lah, like a Safeway lease or that. The ones I"ve seen, they"ve
1

.got a base rent and they go on profits. Okay. I ... 1 mean
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percentage of sales and volume. That, coupled with a dramatic
increase of the underlying ground lease- and that is also reflect—
ive of another thing that"s going up, 1is that the real property
taxes presumably are going up. This 1is, 1 understand, although I
got into this again with the parking garage. The municipality
has a variety ... has used a variety of methods ... it"s not
legally committed to one over the other ... of evaluating these
ground lease projects. Y"know. And that®"s a whole "nuther area.
But, to answer your question directly, Mr. Middleton, | think
one, yes, 1t is of concern. Two, it depends on the project- how
big a factor that would be.
Q: Well, what I"m... What I1"m getting at is they
all, look, they jumped this rental payment six, seven hundred per
cent and, and, God knows, they"re gonna® do it every five years.
I'Y'know. When the truth of the matter may be, Gentlemen, that
this 1s a one-time thing, resulting from, y"know, these two or
three factors. Specifically a possible undervaluation. A tremen—
dous jump in real estate prices, y"know. In other words, an
increase in ... of.the market value. And that in five years you
may see ... you may see a reversion to the trend that- you weren"t
here-but the earlier trend in the rental adjustments was ... was
substantial, but not in the neighborhood of six or seven hundred
per cent. It was maybe fifty per cent over five years or some—
thing like that. People felt they could live with it.

A: Obviously that"s a judgment thing, but 1 just



remember reading in the Alaska Land Lines, put out by the Division
1
#of Lands- a very good publication, I recommend that everybody get

Jit- but, they were talking about the speech of the governor gave

‘recently. And, 1 don®"t have the correct figures, but he was

1 B
jpointing out that of all the land in Alaska maybe one per cent is

gin private ownership. And then, 1 don"t know what small per cent

il

ms in Anchorage. You know. And the trend that I see in Anchorage
1

dis everybody wants to live in Anchorage. Maybe people want to

li

Ilive in the capitol and the valley. Obviously, there"s more

development in that area. But, | don"t ... 1 guess | don"t see

%the trend that you might see, but you may be right, y"know. That
i

, 1t may normalize out. Maybe people will move to the other side

i

of the inlet and develop their warehouses 1in other places. But 1
idon't know that.
? Q: Well, 1"m just concerned that maybe the bank and
}the lenders ... the banks and the lenders are say#ng .. . are
getting nervous about a six or seven hundred per cent 1increase
.that may not be really something that can be projected as a
:trend. And they may get all nervous about this. Obviously,
%y'know, the provisions of the lease are there.
F A: Yeah.
ii
; Q: And they®"re concerned about that. But, is it
simply because this one time, you know, we"ve seen a really very,
;very dramatic increase?

[
A: Well, that could obviously be. But it is, y"know,



part of all of this 1s ir Alaska- and 1 think this may have come
out at the governor®s committee the day | was there- y“"know we

rlaccepted ... 1"m sure banks made loans on these ground leases and
1
1
Lnever questioned them. They just ... things went along. The

1rental increases were always moderate, and you just accepted that
|as a way of life. Now, I think with the Penney matter, the
jTeamsters matter, this matter, and the general 1increased value,
gy"know, you"ve awakened the lenders and say, "Oh, we"re not
;gonna' get in that." Y"know, whether 1tis gonna® go up or not,
Ijbecause you"ve gotta®" say, "God, it went up six hundred per cent
athis time, 1is it gonna® go six hundred per cent again?” And
gjl've, y"know ... 1 don"t know that that®"s gonna® always happen.
/God, | hope not. I really do. But, ah, y“"know the lenders gotta
jbe saying, "What kind of people are we dealing with?" Y"know.
!If they can always change the rules, then you®ve taken out of

]
"lending- at least on state ground land- the certainty that you

need. Especially when i1t"s unsubordinated. That"s what really
hurts the lenders. IT 1t was subordinated, then, y"know, the
lender... The lender will always know he*ll get his project back

Jif the state ever pushes too hard on the rents. But, when he

i
Idoesn®"t have that subordination, that ... that®"s where he"s
i

.gotta" really have certainty. He"s gotta®™ know what his relation-
t

Iship 1is.

Q: Alright, 1 don"t have any more questions.



;Jny CLIFFORD GROH, ATTORNEY REPRESENTING INDIVIDUAL LEASEHOLDER
il
i Q: Very, very quickly 1 would like (inaudible) . But,

1
er- Hoge, there®s some discussion by the Attorney General about

|the benefit of the appreciation the lessee has because there 3
i

|been an appraisal and then there"s not another reappraisal for

i
|*five years, there"s a benefit to the lessee in some f 3hion. But

]
Ithere®"s really nothing the lessee can do with that appreciation,

]
Jis there?

A: No, I ... ... In terms of a five-year term,
jthere®s not enough ... there®"s not enough time to get any benefit
"lout of it.

% Q: Well, he can"t sell it. He can"t buy it. He can

lendeavor to renegotiate his lease, if he"s successful in doing
so, but as you and 1 know it"s cvery difficult proposition.

A: It is difficuxt.
1 Q: Okay. Now, there has been some confusion 1in this

f
hearing among some of us about the basic difference between a

1
qsubordination and a so-called collateral assignment. And let"s

jjyou and 1 see if we can straighten this up. Okay. In a subordin—

ation, what really happens is the lessor agrees that the lender
J

imay have the fee 1f the lessee defaults. Is that correct?
i A: That®"s right.
1
Q: Okay. Now in an assignment, or a so-called "collat

eral”™ assignment, all that really happens 1is that the lessee

assigns to his lender his ... gives the lender the right to cure

—42-



)
gthe default if there"s a default?

A: That"s true.

Q: And that is the basic difference?

A:* Yeah. It"s more dramatically. In one case on
Isubordination the lender®s getting the asset, and on an assignment

1
Jjjhe's really getting a liability, potentially.

Q: / Right.

A: In other words, the potential liability is he*"d
have to cure the defaults, assume ... pay the rent on the ground
lease.

Q: And any suggestion that the two things are equiva—

lent just isn"t, ah, legally correct?
] A: No. No, they ... both in lending andlaw, they"re

.about 180 degrees apart ... maybe not quite that.

BY MR. GISSBERG:

Q: Well, would you take one that had no subordination
and no collateral assignment?

A: Well, you wouldn"t ... | mean, you wouldn"t be...
Well, I"m sure the Controller of the Currency would be putting
you in jail if you ever made a loan like that. I mean, you"ve
gotta®™ have at least the assignment of the ground lease, unless
you"re a charitable institution, and banks, believe me, are not.
I don"t say that facetiously, they®"ve gotta® make a profit. You

don"t... What you would be doing is saying, here, 1*'m gonnal
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lend five million dollars. Build a building on this property.

The state comes along and cancels the gound lease, gets the
property. Even though they®"ve got this permission that you can
move the improvement in 30 days, but you®re not gonna®" remove a
parking garage. You're not gonna®™ remove any kind of five million
dollar building. So, 1in effect, the lender®"s made a charitable
contribution, because he"ll never get his building back, and

he*1l never get his security. He"s gotta have at the minimal the
collateral assignment, and much preferred is lease subordination.
Much, much preferred.

Q: Could you have a subordination on the leasehold
interest. That"s the collateral assignment?

A: No, that"s meaningless, because you®"d still have
the fee interest. I mean, that... You can have-there®"s another
word for i1t that doesn"t come to mind--a partial subordination
thing, but i1t wouldn"t be realistic, nor, | don®t think, applica—
ble in terms of what you"re dealing with in state ground leases.
In other words, the state either, y"know, the state probably 1is
at this point not going to subordinate; and, iIf 1t"s not going to
subordinate, then 1t has to take care of these other problems.

Q: Is subordination always included in collateral

assignments?

A: Ah, yeah, 1"ve done one like that. "A" owns the
fee. "A" leases to "B", a developer. Ah, developer "B" leases
to "C". Well, you wouldn"t have it in terms of the state ground



1

Tlease, but in that situation the developer will assign his tenant
"leases to the bank as security for the loan. Ah, the ground
ﬁlessor may subordinate to the loan. Y"know, "A"™ will subordinate
Eto the lender, and "B" will also be assigning his leases, but you
i

;iwouldn®t have 1t on the same lease, you U have different leases
4

i
Jin order to accomplish it.

MR. MIDDLETON:
Q: Okay, anything further? Thank you, Mr. Hoge.

A: Okay, thank you.

END OF TESTIMONY
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EFFECT JUINATE UtLIl, #159 ON MY PROPERTY LOCATED BLOCK 1, LOT 7A, AT.ASKA
INDUSTRIE. SURDI-VISION. LOT SIZE APPROXIMATELY 64, 000 SQ. FT. APPRAISED
AT 565,6-10. 00 TO "BE REAPPRAISED 1078. ,

% INC WOKIG NEW APPRAISED LEASE ACCUMULATED COST =~

TERM TERM VALUE VALUE PAYMENTS TO LFASEE___ V.
1-10 0% 100% $ 65,640.00 $ 52,512.00 $ 52, 512. 00 -_1f
10-15 50% - 150% 98 ,460.00 1?9,384.00 91 ,896.00 '«
15-20 50% 22.5% : 147,690,00 . 59,676.00 150,97 2.00 -
20-25 50% .-"337. 5% 221,535.00 " 88,614.00 239,586.00 V £
25-30 50% 506.2 5% 332,302.00 132,920.80 372, 506.80
30-35 50% 759.38% 498,454.00 199,381.60 571, 888.40
35-40 50% 1,139.07% 747,686.00 299.074.40 870, 962.80 ::g_“
40-45 50% 1;,708. 61% 1,121,531.00 448,612.64 1,319,575.44 =/~
45-50 50% "2 ,562.92%  1,682,301.00 672,920.28 1 992,495-7;3 \y/:;\—_.
50-55 50% 3/844.38% 2,523,451.00 1,009,380.40 3,001,876.12 7°
>
1. Above 1is MINIMUM
2. Rates are compounded
3.  When lease finished, leasee will have paid 45,73 time t:

(3,001,876 t 65,640) 'V

ATTACHMENT ™C"



IiEPORE A HEARING PANEL 01~

THE ALASKA DXVIG.CO:; 0? LANOS

In the Hatter cf Protests )
)

oC Various Leaseholders in )
)

Jn:V2 4 197/
ALASKA INDUSTRIAL SUBDIVISION )

)
Matthews,; DudS & j} »

HEARING PANEL PROPOSED DECISION AND PACOhMr.NDATICN

|
INTRODUCTION

Pursuant to a letter of November 2, 1376, written
by Michael Smith, Director, Division of Lands, to lessees
holding leases in the Alaska Industrial Subdivision, an
adm inistrative hearing was held December 14, 15, 20 and
21, 1976. The hearing was called to give the lessees an
opportunity to protest the five-year reappraisal of certain
state leases within the Alaska Industrial Subdivision, said
reappraisal resulting in substantially higher annual rental
payments. The hearing panel consisted of George Hollctt
from the Division of Lands; Kenneth Zamzow, an appraiser
with the State Division of Petroleum Revenue; and
Timothy G. Middleton, an attorney in private practice.

The Division of Lands (Division) was represented at
the hearing by John Gissberg from, the Attorney Generalls
O ffice. Representing various eleaseholders wasyUougins .Daily,
and representing leaseholder Groh & Benkcrt, a partnership,
was Clifford Groh.

Testifying .as witnesses for the Division were
Ronald Dunn, an appraiser with the Division; Robert Kosling,

a forester with the Division; and Eugene Harp with the DepartP.



Testifying us witnesses for the lessees ware Ir'.on

fsrown, Jim Cristophor, Joe Vliilhour, lessens; Fred |

Erroll Piiunons, appraisers; John Kemper, a hanker;

‘crrava, and

Andrew Hoge,

an attorney; and £aul Kimball fror.i Lyndon Transport, a lessee.

The relevant provisions of the lease forn

and statute are set out as follows:

, regulation

(1) State .lease provision calling for reappraisal:

"[SJuch payments to be subject to adjustm

ent at

each five-year interval from the effective date

hereof, if the lease term hereof exceeds

five

years, such adjustment to be based primarily upon

a reappraisecl annual rental value of le'md

in a

state of improvement similar to that of the land
described herein at the tine this .lease was entered

into.

(2) Regulations governing rental: 11 AAC 50.520 and

11 AAC 58.410:

11 AAC 58 .520. ADJUSTMENT OF RENTAL. Al

I leases

shall stipulate that tiie annual rental payment
shall be subject to adjustment by the director

at five-year intervals and any changes or
ments shall be based primarily upon the r
annual rental value. The director shall
consideration the following factors in re

adjust-

eappraised,
take into
appraising

the annual rental value: the value of comparable

lands in the same or similar areas, exclu

sive of

buildings, structures, appurtenances, cquipnant,
land fill, clearing, leveling or reads owned by
the lessee. The commissioner may -waive one or

more of the periodic: rental adjustments o
the reappraisal period, when a lessee v?ho
acquired a tract of Jancl for multiple uni
commercial, or industrial development can

r lengthen
has

t housing,
demon-

strate to the satisfaction of the commissioner

that such action is essential in order to
the primary long-term financing or loan i

obtain
nsurance

required for development of the leased land. Tn

order to qualify, applicants must furnish

written

evidence that, in requiring a .waiver .of rental
adjustment, the lending or insuring ‘'Agency is
applying a generally applicable rule. Waivers
shall remain in effect only during the term, of

the loan, but shall not exceed 40 years.

11 AAC 58.410. ANNUAL PISH'Y'AL.  Annual niuir.tun
rentals shall be computed from the approved
appraised Market value, except in tha case of a

preference right grazing lease, and shall

be the

lowest acceptable bid in tbs event of on auction.
Annual rental shall be the basis of bidding for



all surface leases, except as provide.! in sec. 440
of this chapter. Annual rentals in amounts up

to and including $250.00 shall he paid on an annual
basis. Annual rentals in amounts above $250.00
shall be paid either annually or in quarterly
installments, at the discretion of the lessee.

All rentals shall be paid in advance.

11 AAC 5S.900. SHORT TITLE. This chapter per—
tains to the leasing of land of the State of
Alaska and to the jurisdiction of the Division

of Lands, Department of Natural Resources and
related matters. The intent of this chapter is
to insure the equitable, leasing of Alaska land

in a manner that will encourage development for
its highest and best use. This chapter nay be
referred to as the "Surface Leasing Regulations."”

(3) Statutory provision dealing with rental adjustments in
effect as of May 1, 1976:"-

AS 33.05.105. PERIODIC RENTAL ADJUSTMENTS. Each

lease shall stipulate that the annual rental pay-—

ment is subject to adjustment at five-year inter—
vals and charges or adjustments shall be based
primarily on a reappraised annual rental value.

However, when development of the land is not

otherwise possible due to special conditions,

the reappraisal period may be lengthened or

waived under regulations adopted by the

commissioner.

Because the hearing panel is composed of an appraiser,
lawyer and a representative of the Division of Lands, it is
considered appropriate in formulating recommendations to the
Director that tha panel exercise independent judgment based on
expert testimony presented and exhibits offered. Accordingly,
we do not accord the Division"s position any special deference
which might be applied in an administrative appeal in the
judicial process.

The basic question to be. “esolyed in £his hearing Iis
the determination of a fair rental for certain lots within the
Alaska Industrial Subdivision. This fair rental is to be

determined for the five-year period May 2, 1976, through Kay 1,

1581, the third rental adjustment period since the .leases

AThis section has since been amended, 8l, Ch. 267 SLA 1976.



coi”™Vnc:jd on May 2, 19G1. 7ric D.lvis "o.i had adjusted
the: Annual rental, or the* leases in question as or May 1, 19VO0.
fiflis adjustment 3bi “haenbused on areappraised fair I:» "at
value and an increase in tho rental rate fro <Gt to 8r,. The
reappraisal and £fidjustmsnt v:ie::o based on the. relevant provision
of the statute and regulations quoted above. Aclcliti.onalJ.ly, the
term "fair market value"is defined in 11 AAC 58.910(11) as:

"Fair market value" means the highest price,

estimated in terms of money, which the property

would bring if exposed for sale for a reasonable

time ir. the open market, with a seller, willing

but not forced to sell, and a buyer, willing but

not forced to buy, both being fully informed of

all the purposes for which the property is best
adaoted or could be used.

11
ISSUES
The 1issues appear tobe the following:

(1) An interpretation of the lease, regulatory and statutory
provisions, as to the nature of improvements to be included in the
appraised value.

(2) Whether or not the term, "primarily" an used in tha lease
regulations and statute means that the Division should consider
other factors in arriving at areappraised annual rental value.

(3 Whether the Division®s appraisal vac in accord with th-i
lav/ and consistent with the relevant market conditions, pnrti-u-
larly as to (a) use of comparables and (b) determination of

original condition.

. - . .
(4) Whether the SI. rental rate .is appropriate. j.n v;>."mof

market conditions, the provisions of the state lease not low!

ir. private leases.
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liiscu.hJdio i

h. State of _Tinyesyr.}onlL

The lcsfssoa.j reprytented at thin hcsciring ivto.vrirot ir.
term ".state. of improvement"™ to M3.w. the at*-to of iriprovom®uit of
the onlLira Alctsha Industrial S.dsiiv.ision. Specifica.lly. tho
lassoes interpret this to noon that any iHprovor.-.antu outside
of lot boundaries since 19Cl, such as roads: and utilities, are to
bo excluded from consAdoration in tho fair velu.:s of tho
subject lots, The aperai.sals conducted by Messrs. Ferrara and
Simons for the. lessees and presented at the hearing reflected
adjustments in value to account for the cost of thono improve—
ments, particularly cost of access. This ve.a based on language
ir. the lease indicating value should be based on .lar.d in a similar
state of improvement as land described in tha lease at the time
the lease vas entered into; thus, tiie reference, to "orAe.inul
condition.”"™ The regu.latlons, howavc.?:, are nore explicit in
do term,inieg what improvements are to be excluded- The Jdvial
believes it mould bn .inappropriate, in view of regulation= a.r:
principles of equity, to exclude from the value of the leered
property imp. oer.*,ant.; off t!m property, especially when such, i.n-
prover.sntr. ware paid for by the lessor. Whon a lies.*:m can 6e: n-
ctra"r.e that such off property .Improvement was paid for by him or
his predecessor in interest*., a diffcircnt appro: eh shoal®"l he used.
Ioth the ftate and the lessees agree, th it any improvements made
within lot borndarjos by lessees are to,be dirrivvr*cd in 1i.0;
valuation. The Panol finds in favor of tho Statin in interpreting

this phrase "state of improvement"” to mean only the c.

vvl'ii.i- tho subject lo!::: and that, all improvement!; rr-dc aii:r.j the.
1 -ns wore 'mtiered Into which lie outside of tho let h-v-rri.;.;.'"Lo:;,
ci fieally roads, vv.tor, sever, wrrv.-r, and any other ri..;i;itAcs

1% % e



which affect the value of tho subject lot;: nvo lo be included 1
ilia fair r.ia.kbt valuo of those lots.

A further disagi-oemant among tha par tier; involving
the "state of improvement”™ is that of the original condition
of the lots before any tenant improvon;ants were made. Vha
State"s appraisal vritness, Mr. Bunn, testified that as far
as he could dsterndns after reference to soil maps, aerial
photos and consultation v/ith various knowledgeable individuals,
that the soils trere basically adequate for building development
v/ith a minimum of site preparation required for any development
that no substantial amount of overburden needed to be removed,
lir. Bunn admitted his findings in this regard were based
largely on the.lack of evidence to the contrary. He did
not, apparently, attempt to gather evidence from individuals
v;ho developed the leased land. Several other v/itnesses
testified as to moderate to severe conditions of peat and
unstable soil conditions at the tine the leases were originally
entered into. The lessees®" appraisers, fir. Simmons and
Mr. Ferrara, after thoroughly investigating the original
soil conditions v/ith various knowledgeable people indicated
that it was still not clear exactly what the soil conditions
were on each parcel. There was adequate testimony given
that most, if not all, of the subject lots had conditions
of unstable peat soils in depths ranging from one to four-
feat, v/ith testimony given concerning individual spots where
the depth of peat extended 14. feat,.. Ixv-Mr. Ferrara®s appraisal
of Lot 4, Block 2; Lot 12, Block 10; Lot 10, Block 9; Alaska
Industrial Subdivision, he stated that soil conditions probably
varied from two to three feet of overburden along Commercial
Drive on the north v/ith overburden deepening in the area

of Rampart Drive and reaching depths of two to three foot



again along nt:. View Drive. Mr. Ferretra testified that
vlthough he way uncertain ns to IV: actual soil can/itjons
at Lhe time tho .leases were entered into, ho felt a realistic
condition was that approximately two feet of fill via*s required
on tltc average for development of those lots which ho cstivétcd
would cost, at the tins of reappraisal, $.59 per square
foot. fir. Simmons"™ appraisal report and testimony regarding
soil conditions were similar to those of fir. Ferrara. In
fir. Simmons® appraisal of Lots P and 30, Block 10, he estimated
a current cost of surcharging the pant v/ith gravel in an
amount adequate to support parking and storage yards was
$40,000, which divided by total site area of 4G,0?.1 square
feet equals $.87 par square foot. In the Panel®s opinion,
the investigation analysis by the lessees”™ two appraisers
were reasonably v/ell supported and much more creditable
than the investigation, analysis and testimony given by
the Division.
E. Meaning of Primarlly

The lessees contended that because the lease,
regulation and statute all use tha adverb "primarily" to
modify the verb in, "such, adjustment to ba based primarily
upon a reappraised annual rental value,” that the State
should consider other factors in arriving c.t an annual rental
value. The lessees point Lo 11 AAC 58.900 wherein-tha intent
of the regulations is spoiled out, i.e., to "insure equitable
leasing™ to "encourage development."™ Accordingly, the I-xrw.as
presented evidence, unrofated by the Dj.vj.sion/ of tha difficulty
in. obtaining financing for development of the leaseholds.

The Division®s position was that the word meant
nothing now with respect to tha leases under quasi:ion, but

that it referred to tin*, since repealed provisions far waiver

7-



of L ".vo-yenr adjustments in casus whore such a waiver is
nccor.scxry Lo obtain long--turn financing. The*. Division stressed

the point that the lessees never attemoted to obtain the

waiver. Tha Panel finis trie Division®s argument to be without
merit. First of all, the word "primarily” applies, if at
all, to the reappraisal. The waiver would naan there would

o< o inrfr~
ba no reappraisal at all. The suggestion that the lessees

should have attempted to get the waiver is also without
merit. The date of the reappraisal was May 1, 1976; the
date the waiver repeal became effective was June 22, 1976.
Assuming that the lessees had notice of the reappraisal
simultaneously with the reappraisal®, there would be only
sir weeks in which to get the waiver after reappraisal.
The lessees indicated such actual notice of reappraisal
came much later, 1in June and July; this was not rebutted.
It is also unrealistic tc believe that the State would have
agreed to such a vraiver.

The word "primarily", taken along with 11 AAC
53.900, is r.ot v."ithout meaning. The Panel believes that
the Division should consider other factors besides a determina—
tion of open market rent. The present state of the lease
ar.d regulations makes it difficult to arrive at a readily
ascertainable meaning, especially in view of the duty owed
to the people of Alaska by its government to obtain a good
return from the State land. Wrile £rinciplesV%f*Iegislative
interpretation dictate that the wardlbe given meaning, tha
Panel finds it difficult to do so. Because nothing was
presented to resolve this dilemma, the Panel refrains from
attempting a definition beyond suggesting that doubts or

ambiguities ba resolved in favor of the lessee.



IX AAC 50.410 states that annual mni"v.".n rente lp.
shall be computed, front tho approved apprc\5.rr:d market value.
P.onk paid for land in tire open Market place is typically
determined by, end expressed an, a percentage of the market
value of lha land. Therefore, a rer.pona.blr ostitrate of
the fair market value of the land in question must first
be made before a market rent can be derived. The generally
accepted method of appraising vacant land, and that which
was used by all three appraisal witnesses, is the direct
market comparison approach. All three of the appraisal
witnesses utilised definitions in 11 AAC 50.810(11), and
1.1 AAC 50.520 regarding the use of comparable land sales.
.All three appraisers used the same basic techniques in adjusting
comparable land sales for differences 1in comparison with,
the subject lots. The major factors for which adjustments
were made were for increase in price levels between the
dates of sale and the date of appraisal, neighborhood location,
specific location (corner or inside lot, street improvements,
utilities available, zoning, etc.), and physical characteristics
of the comp, rabies, including such things as soils, topography,
shape and casements. As the panel finds the*~ offsite improvement
made since 195.1, specifically water, sewer, power and road
ir.arcvc-.rn.cnts are to ba included in arriving at the fee market
value of the land, the Panel addressed itself to the major
points of disagreement betwee:} the ~Stat**: and -t-hd lessees
i-ppreisers which are adjustments for time inc.-e~.ent, neighborhood
and an electrical transmission line easement.

(1) Tima Adjnotmenk
All three appraisal witnmﬁ;gs agreed that a rapidly

rising trend of price level:; for industrial laud was evident



during tho tv:o-year period prior to I.ho appraisr-.] date of
May 2, 1976. Mr. Bunn testified his conclusion was that
a time inox"cwsnt of 3.SE£ par month was appropriate; both
Mr. Ferrara and Mr. Simmons concluded a tine increment of
22 per Month was appropriate. Hr. Bunn used 10 comparable
sales vfAich indicated a range of time increment from. 2.22
par month to 43. per month. One example which tended to
limit Mr. Bunn®"s testimony in this regard was where he cpmp-ir
the sale of one parcel v/ith a 1/iter sale of another parcel”
to arrive at an indication of time trend. Hr. Bunn, did
not adjust for other factors but compared the two sites
as equal in value when actually one of the sale sites had
much less utility than the other due to its very odd shape.
Also, Mr. Bunn utilised sales in a faster growing area of
Anchorage (South Anchorage) 1in arriving at a time adjustment.
The Panel believes a reasonable upward adjustment for time
increment to ba 22 per month. This belief is based on the
fact that Ferrara and Simmons used sales of proparty more
likely to reflect accurately the increase in value in the
Mountain View area. The Panel finds the lessees"™ appraisers °©
more persuasive on this point.

{2) He ighborhosd Bocations.

Mr. Bunn used 18 comparable land sales with, two
from the immediate Mountain View area, two from the Anchoreg:;
Industrial ~ark in the Ship Creek-area and the South
Anchorage area in the vicinity of International Airport
Road. Mr. Bunn®"s testimony was that the Alaska Industrial
Subdivision 1is comparable in location to the other industrial
areas of Anchorage, that price levels for industrial land

was similar and that no adjustments were required for



