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I WiLL CONCLUDE WITH SOME POSITIVE POLICIES WE PROPOSE FOR

THE ROAD IN THE INTERESTS OF RESPONSIVE LOCAL GOVERNMENT AND

PROPER TRANSPORTATION PLANNING!

We say limit the road to industrial IJSEy possibly on a
SEASONAL BASIS/ AND LIMIT PUBLIC ACCESS TO A CONTROLLED
TOUR BUS OPERATION/ SUCH AS THE ONE BEING PROPOSED BY

rue Arcilc Slope Regional Corporation.

As THE GAS-LINE IS COMPLETED/ wl recommend full con—
sideration OF DESIGNATION OF THE HaUl. ROAD AREA AS A
LIVING CULTURAL PARK/ WITH FULL SUBSISTENCE RIGHTS FOR
OUR VILLAGE RESIDENTS5 AND WITH A SINGLE COOPERATIVE
MANAGEMENT SYSTEM DFSIGNFD TO PROTECT AND ENHANCE THE
Nai IVt CULTURES, SIGNIFICANT PARTS OF THE OIL AND GAS
PIPFLINES COULD ALSO BE NOTED AND PROTECTED AS HISTORIC
RESOURCES, We COUID PRFSFRVE THE I1RANSPORTATION

HISTORY OF IHE CORRIDOR, STARTING KITH MIGRATIONS FROM
THOUSANDS OF YEARS AGO AND RUNNING RIGHT DOWN TO MODERN-
DAY NATIONAL LNLRGY DEVELOPMENT, THE BOROUGH IS WORKING
with BLM/ the Park Service and iml State to further
EXPLORE THIS IDEA. ACCESS TO THE CULTURAL PARK COLJI.D
STILL BE BY CONTROLLED TOUR BUS ™R BY HIKING/ BOAT OR

AIR UNDER CAREFUL PLANNING AND MANAGEMENT.

Once it is determined that the industrial-use period of

THE ROAD IS COMPLETE/ OR |IHAT THE ROAD IS NO LONGER



ESSENTIAL TO INDUSTRIAL USE, WE RECOMMEND CONSIDERATION
OF TOTAL CLOSURE AND FULL RESTORATION OF THE AREA TO

ITS NATURAL STATE,

AS A MATTER FOR SOUND STATE AND NATIONAL ARCTIC POLICY/
ROADS SUCH AS THE HAUL ROAD SHOULD BE SEEN AS A THREAT
TO NATIONAL ARCTIC ENVIRONMENTAL SECURITY AND/ WHENEVER
POSSIBLE/ AIR AND BARGE TRANSPORTATION SHOULD BE USED
EXCLUSIVELY TO SUPPLY PRUDHOE Bay AND THE PIPELINE,

The State and Federal Governments should actively dis—
courage EVEN UNNECLSSARY INDUSTRIAL TRAFFIC ON THE HAUL

Road,

No MATTER WHAT HAPPENS WITH THE ROAD/ WE 1INSIU ON FULL
State and Flderal compliance and cooperation with our
ZONING ALONG THE ROAD AND WITH SUBSEQUENT HISTORICAL
PRESERVATION AND MASTER STREETS AND ROUTES PLANS WHICH
WE WILL PREPARE FOR THE AREA, We ARE A STRONG HOME
RULE BOROUGH AND WILL MAKE FULL USE OF OUR POWERS TO
PROTECT OUR INTERESTS, We ARE ALSO CONSIDERING A TIME-
PHASED AIRPORT AND ROAD CONSTRUCTION ORDINANCE WHICH
WiLL REQUIRE THE STATE TO CHECK WITH US AND PHASE ALL
FUTURE AIRPORT AND ROAD IMPROVEMENTS WITH THE NhEDS AND

PRIORITIES OF OUR VILLAGES.



5. We have noted one line of thought...that the road has
TO BE PUNCHED WIDE-OPEN 10 ALL PUBLIC MOTORISTS BECAUSE
of Federal contributions of gravel: Over million.

Il have already written the Governor and suggestcd the
Borough might be able to use some of its capital im—
provements funds to help buy back gravel and other
Federal investments in the road as a way of maintaining
CONTROL AND ENSURING PROPER PLANNING AND ENVIRONMENTAL
PROTECTION. WE HAVF. BEEN WORKING STEADILY WI I BLfl AND
the State on an overall master plan for the road area
SO WE ALREADY HAVE A RECORD of INITIATING AND PARTICI —
PATING 1IN sound transportation planning efforts which
HAS BEEN CLEAR AND CONSISTENT OVER A LONG PERIOD OF

TIME,

I HOPE YOU WILL NOW START TO TREAT THE NORTH SI.OPE BOROUGH
SFRIOIJSLY AS A FULL“FLEDGED HOME RULE GOVERNMENT/ AND TAKE
0"JR POSITION AND OUR POLICIES TO HEART. FORTUNATELY/ IN

THIS CASE AT LCAST/ GOING ALONG WITH THE BOROUGH MAKES CLLAR
ECONOMIC AND ENVIRONMENTAL SENSE FOR THE STATE AS A WHOLE.

WE SHOULD ALL STOP AND WONDER HOW IT 1S THAT THE OIL [INDUSTRY
HAS BEEN ABLE.TO MANIPULATE US HERE/ ALL GROWN ADULTS/ INfO
SERIOUSLY CONSIDERING MAINTAINING THEIR ILL-ADVISED ROAD TO

Prudhoe Bay as a public highway. How much harm are we

WILLING TO ALLOW THE [INDUSTRY TO INFLICT UPON US IN ALASKA?



Tanana Chiefs Conference,

Oiivr ¢ tiiilMil'f
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Hocell 27, 1973

The Honorable Jay S. nd
Governor oP the )étate Alaska

Pouch A
Juneau, Alaska 99311
Dear Governor Harjnond:

Just recent|g Tanana Chiefs Conf erenc(e Eassed a resolutron gn the
State Legis ures actrons on proposed bills cpering the haul  roa
use by te general dpu The purﬂose of thrs letter is to give testr
monLY on the propose ?tr and concomitant recommendations, = Rein-

réing the comments of this letter are the attached resolutions passed
unanimously by the forty-two villages represented hy tne Tanana niefs
Conference, [nc.; the resolutions “are 73-15, 74-9 and 75-23.

APPREHENSIONS

The mahor apprehens on as crtled bg he resolu lons is that of the fear
Iosr WV\;; e should the haul JO% e open to the ge eral
u lic. ~ The life that is now he nterror re ents is
verg delicate |n that anzv |mpaot on the lan an the wildlife and other

resources, that it holds will, t out a doubt, surface unresolvable

ramificatjons.  Unlike t ?/ ife  that IS demonstrated |n the
Iarger urban centers and othe communrtres that are closel linked _by

the emstrn a sstem the way 0 n.the rur communrtres IS
sr n| |cant dng ryent/ that theylrvelrhood IS ver %e endent on the

In a s bsistence or non cash) economy as oppose to a cas economy
manner of existence. Alth ou% ma gwrll saY that the passa%e of the
AICSA will “enhance the capabilitie rura residents  Ic conform to the
cash-economy way of living, it |s etermrnatron that the capitol
benefits stipulated the ARCSA will not b et or man?rdyears to come
The vvar{ of life in Interror AIaska |ds then |% y dependent ypon land in
”ﬁ‘l rl]g”régal and most purest, form undisturbed by man-made facilities and

basic needs such as food, clothrng and other ¢cs-cutinl tributes
qcludmg he nutr,trona needa ot ative dretgj for maintaining . sucn
re Ir\r/)%IhO(t |§agu sequen?le%n%arerrr(t)mthat the openi arrg retsgu ce mad
WO Id severely tax the novrylrrh)rted resource. 1% %r exam le the

of the rftource along the Stoese, Taylor, and IF tf hig-n- ays tod ag
Ten to fifteen years”ago, the resources were plentiful. ~ Hut"not today.
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ripening any new road to the geo?.*al = would fur*ho
inflicted resource. The subsistence lifest Ie s in . eo#) ray as are the
rt)eople who [ive tins way unless steps are taken to preserve and ready
he lifestyle for confo mrn? Into another lifestyle rare prepared to
face today's standards in urban Alaska.

It IS | r%ortant to note that rural Alaska rs leanin toward the opinion
that it must take all Alaskans, whether rural or nut, preserve tre
lif eity e ang te resources incident to the subsrstence | estyle |r

It Is also t]e oBrnron that the m%orrt ge lvin
Alaska do not know what subsistence lifestyle Is; man@ hove not t u
experienced It.

There is a|so h rehen jon that if the haul road is, to
the genera Ptb ta e un S wrﬁl alsg he taxed In that Pungg H)
have to exist to marntatn the road satisfacLorily faor pth lic use; to
insure protection of existing regulations dealing with" the taking
fish an (rrame to insure security of the pipeliné to guarantee no
s |||a e rom malrcrous dama?e on surrounding, landscapes; and to meet
gr cou [es(g)onsr h les the State will  be faced wrth Funds
use for t aul road might be better used to insure satis actor%
delivery of services, to rdral communities In the areas oc upgrading the
exrstrn% transPortatron systems; cf educational facilities and programs;
0c health rsease reventron and associated prﬁgrams anl of
tho Depart ent 0 Pu rc F h In rts role to protect g rnherent
qhts and festyles of divid ua? In the State of Alaska.
hstanding the Possrbe neg?trve e? _ ramrfrcatronﬁ 0f USer's fee
or payrn% art of the costs r the T"air.tenance. of the haul road, this
doesn dress the issue of other responsibilities tf-e State will nave
once the haul road is open to the general ﬁublrc to the extent that
surrounding . re?ources Il be effected Is not known at this time,
sources to”include the human resources.

This Ieadﬁ to agother agprr]ehensron in the States abrlfmy |nchra|
y meet the needs to the human resources impacted, romrse

been shown and what questions have been addfessed from the State's
e (Jsatrve rtudrcrary, and ﬁdmrnrstr -ctivs brancnes that should the. "nil
road De open to the public, how or who sru.uld meet the socio-economic
pressures of the people affected b){ such openrng Allowing the curc-ral
?ublrc to utilize the haul road wrl e a |rst step In man to co.ee

or qutsider:, to. infringe ugon the de |cat% |If es‘y e of rural
people.  This will bring about pressures that will” have to e dealt
with, most likely in tunas ?f socral service assistance drants and other
financial ard In the form o im art monies. [t seems ﬂ te a burden for
the State( of Alaska In me(e rl% ﬁ? costs and o.hers not mentioned or
not yet known; more, no appear.

Another fear Wat relates to..possible Ion\g -term impact are those th-r,
could very well produce |nt0||9|hk negative repercussions on too com®
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muni ties along the haul road. Prrmary in chr,, area Is the nla center-
ed around the” unseen Impact permanent’ faci ,tres such as lodges, service
stations, camping areas, and rest areis «mjl have.  More |mportant s
the precedent that will " be set with the utilization of thrs road as It
relates to future road and hrorwaY sy?]tems through . (ura Alaska. The
rntangr les are too distant to ange on unti p%nnrn l.as taken
lace “which will Include a maximum of public input in"the total process.

REC(]\/IVEI\DATI ONS

Quite eminent is the recommendatron rom TCC that any legislative action
shou‘]d not take rr])ace With F gect to the lega t] d]rngs concer rng
whether or not te road .justifies user's ees [ whether” or not t
State should buy back Portrons of the road for suc Urposes, actron at
this time relating to the drsposrtron of the hau read IS untrmely and
out of context with the methodology of WI? Foannrng Until_sucn” legal
questions are answered, the interim use of the road as the State's
administration sees It more properly fits into the s?ectrum of events
Ieadrn% to a more permanent srtuatron If the intent of such legisla-
tion 15 to immediately orﬁen the roa to t)e general public without,
ade uate gannrn% and” limitations fcr public “access, such legislation is
(tjru ct. of astrness ad drsregar 0 proper Wet thou tout t
crsonmar e rposes of catering . the interests
o? urhan devqu erspp 9es Trttlae conspr)deFr)atron to %e bagsrc neegs o?
li est le ound I communrtres near the haul roa A positive aPproach
In |00 | t the future use of the yoad would be to adoot an interim
Holrcg c |k% the administratiop has conceived and delay the mtro]
uction of any bills that would allow anY access until more thought nhas
been given to IegaI financial and social concerns.

in looking at the E)roposed use, another positive and structured step
would be 10 beﬂrn he creatron of a process at arrrvrng at a suitable
conclysion, f Rrocess been given much consideration hy many
aencres er ot addre%s thelr sdoecr IC _recommen erons however,
1S TCCs ee||n that public invo.vement from the communities closely
|racent to the h u road 1S rm)portant Further, it |% rec]ommended that
other agencies such as the Fairbanks. ‘‘orci Star I! rou? Arctic .
Slope S rouﬁ Gwitchy.t Switchin Gwir.ye (the nonproft regronal assocl-
ation for the Fort Yukon Flatf villa e31 Lo/un, Limited, the Arctic
Slope Regronal Corpora| ion, ¢ d >mvo torn' || mvolvement In. the
Y ign: this will al 0 |nc ude villa e corﬁora jons and traditional
omr ils. “On a mure ale- wrde invol veme ernaps a coordinal. Ing
council eI nrne Lo eeven ople Imu ||crent nqera |os In the tate
stem an eoloe S ouI be Instituted ann with staff u(}jr ort
err utres ern the |mp lementation of a caref objective stu
the use of the haul road.

It is also realized that. there are a Iot of residents ir. the rural
communities who are Jacking in inform* ion concerning the haul road.
More programs or workshoRs aimed toward creating Publrc awareness on tin*
Issue of the haul road and others would be a positive step In Involving
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=eli"@ in trio potential ly

dv.e cn 1w Ir'jl rTJ mtter

\ stue <ilizi. s IN the planning
Process.

TCC also. recommends that before legis'aticr, Is introduced concerning uie
utilization of the haul road, the tate should defer such action until
the BLM concludes therr land " use study ir the corrrdor It 1S our
understandrno that tne CLMs plannrnq process has begun where meetrnq
Wwith communities and vr lages close 1ot Pr peline will take ace hrs
late S rrng or ear Hrmer Data frc-m tQ stu c%n b? an invalyable
lanning résource or t recommended study. e/ch angrng INTOr-
ation Wwith the Federal entity, it would come as an assured féeling that
the ?tate |]s workrno closely with all nvolved tg protect the mterests
and lifestyle of ruta Alas a. moreover, It should create the feeling
that the State and Federal Governments are not deciding the future
ﬁctrvrtres of the corrrdor and the haul roa? with goals that ]are not
armonious and comlpatrble eaving the rural residents relentlessly
caught In trie midd

In closrn%alwould like to rerterate that the rural resi enhs of

Interror laska are oppose move. that en the haul road to
general %a pP (ft tn/at orng suc wou? endanger a 1r?e

ster that |s very, verr( |cate In f-esé times. The opening . of the
haul road to the genera ublrc would |efave tne rural corwurities with-
out . the necessaré resourc s to live a litestyle necessary to sustain
their culture an

0 enrn% the haul. road would follow érre F? ede Ht started from olior
risscrossing the Interior and a or their Impact on the re-

sources needed for a subsistence lifestyle

Although tins testimony has gone over points already beer, said, it is

im ortant to | nw that’ this Tssue is vitally 1'pertant to  zskars v

rural communities.

Thankny %our consideration and care*ul deliberation over the
commerits broug forth here.

Sincecclyv.

Village Government Services
Enclosures: As slated.



iajiana cmtf b *ej:,rfiw-:nclL, inc.

BOARD Or DIRECTORS RESOLDTIGIl ;0. 7fi-If,

WHEREAS, the Tenant Chiefs Conference in Beard Resolution 74-9 opposed
the fivreo.irr.t made PR/ the State of Alaska with b"| A|I_Yeska
Pipeline Service Co @an to constyuct % North Slope Haul Road

0. to the standards second class highway and to open up

nis road to the general public subsequent to construction

f the Trans-Alaska pipeline; and

he Tanana Chiefs Conference in Board Resolution 76-28 opBosed
he ogenmg of the NO{th SI%pe haul road to ﬁhe public subsequent
to the construction of the Trans-Alaska pipeline, and

WHEREAS, both these resolutjons oPposed tr.e opening of the haul road
because. ogenm% the haul "road woul(% dgstroy the subsistence .
activities which ‘re necessary to teed and clothe and to maintain
tis Wa¥ of life and cultural traditions of the people living in
the Interior region north of the Yukon River by severely taxing
the limited fisi and game resources of this region; and

WHEREAS, it has been the experience of the Peopl? of the rural areas of
the Interior reglon that the ogen ng of road(s) such as the Steese,
Taylor and Paxston roads to the general public’ has resulted in
deStroying subsistence activitie$; and

WHEREAS, tB|s destruction of subsusten&e activities al(fng tthe,rans IS
onvious to anyone traveling the *oads In the fark of visible gore
and the evidence of the reckless discharge cf firearms, such as
shot-up road signs; and

WHEREAS, tne State of Aluif.a has not shown a responsible, positive ultvLuue
toward conservation of game In }ne interjor region as eV|den?ed
ybllt_s supdport of the ogemng of the haul road™to the genera
public; an

WHEREAS,

—t — O —C

WHEREAS, the result of this irresponsible attitude on the part of the
ftau will _|I§ Increased federal activity in demgn_atmg Alaska
ands as wilderness areas In, which only” severely™limitéd subsis-
tence activity will be permitted.

NOW THEREFORE BE 1T RESOLVEO that the T.vr a Chiefs Conference opposes the
opening of the North Slope Haul Re d to the general public; and

BE IT rufllHER RFhO; VCD that the T.m-.tn Chief". Conference opposes Ho iso Bills
33:;; and 3s™ and Senate Bill If/.

CERJIFi CClj ON

f hereby certify luat this Resolution '-0s duly passed by the ran um
Chiefs onferen¥:e Board of D?rector', c0 M.»v.ny lg. 1'#4.,yat Fairbanks,

Alaska.

Coi H*pate Sorrebury (
Tan fim Chief". Conference, Inc.

(Seal)



Tanana Chiefs ("nfcron Inc.

board Hesi; luLion 7A-(

="jiore.is, it is one ol the main functions of titc Tanana Chiefs
Conference to protect fhu traditional iifo<y1.nf its
iiative people onu,

V.TidRLAS, the interior region of the Tanana Chiefs Conference north
of tic; Yukon River supports cor.uTiniti.es who rely very
heavily upon the subsistence way of life in order to
ftoci and clothe themselves and their families and,

WhEErtAS, the land, rivers and streams and lakes of the northern
interior region of the Tanana Chiefs Conference have a
relatively low productivity of fish and game and,

WAERLAS, an agreement has been made by the State of Alaska and
Alyeskn Pipeline Service Company to construct a North
Slope road to be built to secondary highway standards and to
be made open to the general public as a major state
highway after trans-Alaska oil pipeline construction has
been completed and,

VFLIE.REAS, no single event will greater influence the future of northern
interior Alaska with greater inpact than will the opening
up of tiiis land with a public access state highway and,

‘== 1illl0S, public vehicle access to this area will create severe
conflicts over uses of subsistence resources on cither
side of the highway for virtually the entire northern
region of the Tnua.ia Chiefs Conference, and will vastly
increase the pressures on these resources and,

V.hLREAS, the policy established by stale officials to open tins
area to public vehicle access was Made entirely without
regard to the tremendous impact it will create upon the
land and the people wiio live on an i from it, and without
the input of these people in Liiis policy making decision
and therefore,

lit. i I".h\SUVI.D), that the Tana-"Cti fe Ts Conference assembly urgently
requests liiat the decision to Make the inkon 19ver
I*ridge and North Slope road conform to second class
highway standards and open to 1 ihlic use be reversed,
and that the out in.* question ni public use of this
corridor he very carefully reviewed setect



Hoard .Resolution Vi-0 rage 2

conmittee to include representation fro.-, tin* Tatiana Chiefs
Confcruiico, Doyon, United, the rural villages iron* the general
area of the Plpellne corridor, other private citizen pinups, the.
Alaska Department of fish aid Cane, tin:ted ftales Bureau of Sport
Fisher Ur- m! Wildlife, iiatior.; Serv:x.* Joint w -
State Land Use Planning Commission and ether appropria: o Dative
regional and village entities and other appropriate partier., with
the study to culminate in a series of public hearings in Liie
villages which would he most closely affected.

| hereby certify that the foregoing resolution vns duly passed Iy the
Tanana Cliiefs Conference, Inc., Doard o: Directors, at”a meeting in
Fairbanks, Alaska on tiie 15th day of March, 1974,

\ D
N\

'_~\'J IV~ - .I_J i\ 1W —~.
NFl'cra Bergman, Secretary



TANANA- CiLHI\S CONFERENCE CONVIINTION .1970
Resolution 170-2

WHEREAS, the Tanana Chiefs Conference, Inc. [(TCCE IS an Indian
tribe as defined in the Indian Self-Determination
Act and the Alaska Native Claims S ttlement Act and
ang IS recognized by the Secretary of the Interior;

an

WHEREAS, due to the Trans-Alaska Pipeline system, a haul
road has been constructed for delivery of equipment,
materrals and people throu h areas utilized 'y the
Hrem ers of he Tanaga Chiets C grence ofr subsistenc
unting, tishing an trapprng

WHEREAS, the people of the Tanapa Chiefs regron arc concerned
about the rmPact of the OPenrn? 0 roa
and the (ﬂ allty of_life tradit onaIIP/ en oye (?y
the people of ‘the Tanana Chiefts Confere ; an

WHEREAS, the permanent maintenance of the North SloP]e haul
road would present a costly burden ugon the citizens
of Alaska, whose taxes arc” expended at a rate in
excess of state income at present; and

WHEREAS, the mrgratory atterns of rsh fo./l, indigenous

ec es atrve to re ro S enetr ted
the ﬁ) road ave areaJ b terFe 3
would further changed he rncreased huntrng
Porgasure attendant to~ the publrc opening of theit
NOW THEREFORE BE IT RESOLVED that the Tanana Chiefs Conference,
assempled in conventron this 19th day of March, 1976
does hereb opﬁose e openrn of the North Slope
ha ul road to t IP lI.C Tu sequent to construction
the Trans- Alas a pipeline.



Tite ~ An Act Relating to the NoirEh Slope Haul Road

Requested bv  House Staté Affairs Committee

Date Fenruary 28, 1978

Il. FISCAL DETAIL

Agency Affected Department of Transportation & Public Facilities

Program Category Affected Highway Maintenance

Budget Request Unit(s) Affected Maintenance & Operations Buildings

EXPENDITURES  (Thousands of Dollars)

FY 77 FYT8  FYT9

100 PERSONAL SERVICE .
T 4
300  CONTRACTUAL 1519.2
400 COMI\/IOEITIES gzgg
ey . -
100 GRANTS. CLAIMS. ETC

FUNDING  (Thousands of Dollars)

PEDERAL FHNE)% 52317

OTHER (Specify

POSITIONS

ULL TIME
ART TIME
EMPORARY

—OoT

Il ANALYSIS (See Fiscal Note Preparation Instructions, Section 1)

(SEE ATTACHED MEVCRANDUM)

FY 80  FY &l FY 82



THE LEGISLATURE OF THE STATE OF ALASKA
TENTH LEGISLATURE

FISCAL NOTE

|9RESO|U}-\0nNOt Relating ‘1o the . orth Slope Haul Road

Requested bv  House Staté Affairs Committee Date February 28, 1978

Il FISCAL DETAIL

Agency Affected Department of Transportation & Public Facilities

Program Category Affected Highway Maintenance

Budget Request Unit(s) Affected Maintenance & Operations Buildings

EXPENDITURES  (Thousands of Dollars)

FY 77 FYT78  FYT9  FYS80  FYS&l

100 PERSONAL SERVICES 1893.6
200 TRAVEL (31.3
300 CONTRACTUAL 1579.2
400 COIL\J/IMOEITIES gag 2
888 EXN %NRUCTURES
.00 GRANTS. CLAIMS. ETC

TOTAL

FUNDING  (Thousands of Dollars)

PEDERAL EHNBS 52317

OTHER (Specify)

POSITIONS

U
A
E

—OoTm

LL TIME
RT TIME
MPORARY

I1I. ANALYSIS (See Fiscal Note Preparation Instructions, Section 1)

(SEE ATTACHED MEMORANDUM
IV. DATE  March 23. 1978 K%FEPA&I; aletS hr&ﬂégv@t ons
Original. Leglslatlve Finance PHONE 52-1911 exL. 261
CC. et and aneﬂement

Pr| e Sponsor (Frst Legislator Named)

33-001 (Rev. 10/76)

FY 82



0’700IB Kov. 10/761

" H\LASKA

T r James O'Sullivan DNE  March 23, 1978
eputy Commissioner
t}\/lawrt]t nance & Operations ALEND
ncnorage AEOEND 452-1911
fron Charles Me bject  Fiscal Notes
o Keglonal B | " TB838 & HB-850
Malntenance & Operations
Interior Region
Please find attached a fiscal note that will cover both
bills. Our |nterpretat|on of these bills is that the time
period would be the same as our budget request W|th the
condition that the road will be open to the public

We do not feel that DOT/PF WI|| |ncur any additional expense
dque to the road being gen t% Public Safetﬁ 1]
mch extra exgense an ave a sumed they will do their
own fiscal not

We did not reduce our budget to reflect a reduc | on in,
aCCess (fontrol because we feel some sort of control will be
required in either case.

CM/JS/dc

Attachment



PUBLIC EMPLOYEES

LOCAL 71 AFL-CIO
HLADOUAHIEHS
903 W. NORTHERN LIGHTS BLVD.. ANCHORAGE. ALASKA 99503

BUSINESS MANAGER -SECRETARY TREASURER
AL J. BAFFONE. SR.

May 12, 1978

The Honorable Steve Cowper
Representative

State of Alaska

Pouch V

Juneau, AK 99811

RE: North Slope Road
Dear Chairman Cowper:

It is my understanding that the House Bill on the North Slope
Road 1is now in your committee for consideration.

Section .270 located on page two, line 19 says, as | interpret
it, that the maintenance of the North Slope Road will be done
under a bid contract. If that is the correct interpretation of
that section, then Local 71 would have to go on record in oppo—
sition to the enactment of the North Slope Road legislation, 1if
in fact it contains language that would place the maintenance- of
the Road to bid contract in the private sector. As you should
be aware, the State of Alaska, Department of Transportation and
Public Facilities, with particular interest to the Maintenance
and Operations section, has established a very good record on the
maintenance of State owned and maintained roads where there has
been sufficient appropriations for them to do so.

As you also might be aware, the District Council of Laborers®,

at the request of Local 71 an affiliate thereof, passed a reso-—
lution calling for the opening of the road with specific inference

on the fact that the maintenance of the road should be by the

State of Alaska and its very competent and qualified State employees.

Steve, Local 71 would appreciate your assistance in this area of
obtaining either a clearer understanding of Jhe intent of Section
J9.25.270 or removing said reference from the piece of legislation.

JUNEAU ANCHORAGE FAIRBANKS

KEN SPRAY JENNIE DAY PETERSON JIM YOUNGER
BUSINESS RCPRISt NTATIVE MONTY HENNINGER BUSINESS REPRESENTATIVE
1)4 SO IRANKUN ST.. ROOM J03 UUSINISS HI PMISLNTATIVES 708 WENDELL. ROOM 70S

CO?) ShO 1.993 (90?) 270 77)1 707) 4S7S074



Representative Steve Cowper -2- May 12, 1978

|f you have any questions on this piece of legislation, please
feel Trae o contact me P g P

Sincerely,

ra
Vice rez dent
Bus INess R resentative
AFL-CIO, Local 71

KS/bb



01A3LM

JAY S. HAMMOND, Governor

Phone 465-3512
DIVISION OF POLICY DEVELOPMENT AND PLANNING PoHeR AP ~uneay PPGLL

May 19, 1978

The Honorable Steve Cowper

Chairman, House Finance Committee
Alaska State House of Representatives
Pouch V

Juneau, Alaska 99811

Dear Mr. Cowper:

I would like to bring to your attention some serious deficiencies in
CSHB 838 "AnAct relating to the North Slope Road".

Section 1 creates a new section, AS 19.10.105, which requires the state
to maintain the North Slope Road for 12 months each year for any and all
users. There are three problems with this section.

(1) Subsection (b) of AS 19.10.105 precludes "preferential access

to any group of users" and requires that the road must be
open to all if it is open to any. This provision eliminates the
Commissioner®s existing authorit}" to close the road for the safety
or welfare oi drivers, it would preclude, for example, closures to
all but emergency veliic.es necessary for oil spills, explosions,
etc. Unlike any other road in the state highway system, restric—
tions on the basis of “chicle type will be precluded.

(2) Subsection (c¢) requires that the road be maintained "for use

by the general public for 12 months each year™. As indicated

above, other roads cai be closed when necessary for the safety and
welfare of the public (avalanches, mud slides, earthquakes, washouts,
ice conditions, etc.). This section, would remove the Commissioner"s
authority to do so, regardless of the conditions, because it must

be maintained for ujc "12 months each year."

Numerous factors exist which justify preferential access for certain
types of users u.idcr certain circumstances for this road more than
any other not less. Just to mention a few: (1) unavailability of
any facilities for the public, (2) environmental impact to the
region, (3) level of maintenance required for different types of
users, (4) security problems associated with the Alyeska Pipeline,
(5) safety of drivers.
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(3 "North Slope Road" is not defined. |Is it the road north
of Fairbanks, the Yukon River Bridge or some other demarcation?

That is a significant problem in light of the fact that this
section would require that the Department of Transportation
treat this road differently from any other, as discussed

above.

Section 2 of CSHB 838 requires the Department of Natural Resources to
"make available...land of the state along the North Slope Road for
necessary facilities.” The department cannot make available that which
does not exist. The road is within a federal corridor which is under

the jurisdiction of the Bureau of Land Management, Department of Interior.
The state®"s ability to make land available is restricted to 100 feet on
either side of the centerline (which is enough for the road, shoulders
and drainage, but not for the construction of facilities). Although the-e
is some possibility that the D-2 bill may make some of the federal land
in the corridor state land in the future that transfer will not make

land available for facilities before October, 1978. That portion of the
corridor which is within the jurisdiction of the North Slope Borough®s
planning and zoning authorities may or may not be available for facili—
ties for the public, inasmuch as the Borough has indicated its opposition
to unrestricted public use and has zoned the area for industrial use.

Section 4 ofthe bill adds a new subsection to Title 16, changing current
law in three ways.

(1) The first sentence prohibits the operation of a "mechanical
vehicle off of the right-of-way of the North Slope Road north of
the Yukon River Bridge." Several questions are raised by this new
prohibition: anywhere in Alaska north of the bridge, regardless of
how far from the road? by any person, including state personnel
(state troopers, medical aides, pipeline surveillance officials)?
does the prohibition apply regardless of whether the land is state
or federal, public or private? Currently BLM controls what kinds
of vehicles can be used on BLM land, under what circumstances and
by whom. Does this prohibition attempt to supersede federal regula—
tory control? Can it?

(2) The second sentence precludes hunting north of tlie bridge
within five miles of the road. Current law confers to the Board of
Game the authority to regulate hunting. The Board has closed the

area to big game hunting by emergency regulation. Is it the purpose
of this sentence to remove the Boardls authority or lo annul the
existing regulation? What about subsistence hunting within the

area?

* State land which is within the corridor: airport leases at Galbraith,
Prospect, Dietrich; 160 acres at Tatalina River, south of the Yukon;
some land at Prudhoe Bay.
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(3) The third sentence provides that sport fishing "may be permitted
under regulation of the Board of Fisheries"™ north of the bridge.

As with the mechanical vehicle restriction, there is no area
limitation (five miles or five hundred) so it appears to apply
anywhere north of the bridge. However, it is unclear what this
sentence actually means, as the Board already has this authority,

not only for sport fishing, but commercial and subsistence fishing,
as well. Does this sentence in any way change existing authority

of the Board over any kind of fishing "north of the bridge?"

Section 5 of the bill mandates a policy to maintain the road "under bid
contract”. However, if no "satisfactory bid is received,” the department
"is responsible for maintenance for the period specified in AS 19.10.105(c).
My principal objection to this section is its vagueness. What is a
"satisfactory bid" (cost effective? technically adequate? a favorite
bidder?)? Why reference the period specified in AS 19.10.105(c)?

In closing, | want to emphasize the practical problems associated with
the requirement of CSHB 838 that the road be opened to all users this
fall. No facilities currently exist for public users of the road: no
gas stations, restaurants, motels, telephones or medical facilities.

The land which voula be necessary for these facilit"es is primarily
controlled by BLM; BLM has begun a public-involved land planning process
to decide how that land should be classified. Secretary of Interior
Cecil Andrus has indicated his preference that the road be restricted to
industrial users until the end of gasline construction. But, even if
some BLM land is made available, it would not be available soon enough
for construction of facilities which the public could use during 3978
and perhaps not even during 1979. In spite of the total lack of essen—
tial facilities, the public will be on the road in October if CSHB 838
passes. | ask you to consider the grossly expanded liability of the
stalLe to road users under these condition:-. Please also consider the
potentially expanding costs to the state if these facilities for the
public :re to be provided by the state (for the sake of safety or timeli—
ness ir to reduce liability).

There are countless reasons why the Legislature should resist an unre—
stricted opening of the road to the general public this fall, including
Alycska®s concern for pipeline security, Northwest Pipeline s need for
the road for gasline construction (Lhe road itself will be used in some
location as a work pad for laying pipe), and the many reasons indicated
by the groups which have testified -in opposition to unrestricted public
use of the road: Federal State Land Use Planning Conunission, Tanana
Chiefs Conference, Doyon, Arctic Slope, North Slope Borough, Alyosha,
Northwest Pipeline Company, many conservation organizations, Alaska
Transportation Planning Council, Minto, Betties, Rampart, Stevens Village,

Allnknket/Alatna, plus many more.



The Honorable Steve Cowper
May 19, 1978
Page 4

Please take a moment to review the attached "Haul Road Fact Sheet"™ which
in outline form reviews all of the basic facts which were published in

a report by the Division in December, 1977: "North Slope Haul Road: An Analysis of the
Issues."”

Thank you for your consideration of these comments.

Sincerely

*

Frances A. Ulmer
Director

Attachment

cc: all Legislators
all Commissioners



HAUL ROAD FACT SHEET

Governor's Haul Road Position

a.  Haul Road will become a state highway come October
of this year.

b.  Road usage will be limited to industrial activities,
at least until completion of gas pipeline.

c. Road will be closed, to private autos durlng this
period (I.e., not ||m|t|n% Industrial/resource
development - just privaté autos initially).

d.  Bus OBEYaIIOHS WI|| be permited (see below for
FHWA/DOT position).

e. State will IIlJrowde ;1) lic r creational f CI|I'[I?
on the nort % Yukon River, iEu
1S, and will st|II be able to drive to nort
the bridge.

f. The state will maintain the road for industrial
users on a year-round basis.

g. The state has been looking into ways to have the
maﬂor industrial users of the road share in its
maintenance Ccosts.

h. The state has heen |nvest|gat|ng possible "user
charﬂes for what will be ®ssentially exclusive use
of the road (see FHWA/DOT position).

| The Commissioner of DOT/PF n W has broad pow {
to control use of the road to protect the health,
safety and welfare of the general public.

oo T

he citizen's Alaska TransPortatlon PIannmq Council
will be used to provide po uture

icy guidance on
road use,

Adjacent Lands

a.  State responsibiljty ‘through DOI grant) limited to
100" on either side” ot ROW Tenterline. "No develop-
ment totally possible within the ROW,

b BLM has ultimate resgonsibijit}/, for use and manage-
ment of adéacent lands—facilities (state and private),
lateral roads, devolonment. normit.s. etc.

C. ELI}/IO, Shtatedranortf%OS(Ieot%erB{)ro%ghe? nd Nortahn Sg?nr

ugh worki V
g?an %r uses 0f c%rmfor ?angs. |%omyrﬂetiaogn ate -
eptember - October 1978,



d.  Governor and BLM will shortly be signing a
Memorandum of Understanding for the joint

planning of public lands in Alaska.

e Planning and zoning authority is statutorily
delegatéd to the North Slope” Borough gnorth _
of Atigyn Pass), the state fexcept for overridipg
reasons) shall comply with Tocal ordinances and
regulations.

f. North, Slope Borough's new zoning ordlnance
restricts us es to “maintenance emerggnc
service facilities necessary for rod g
égkne%heeres conditional, " requiring a Borugh

it.

3. Haul Road Costs

COST FACTORS (In Millions of Dollars)
Operating Costs Capital Costs

Restricted Use
Year-Round
FY 79 $7.3 §12.7
FY 80 9.2
Restricted Use
Summer Only
FY 79 5.1 12.2
FY 80 5.8
Public
Year-Round
FY 79 7.9 13.0
FY 80 9.8
Public
Summer Only
FY 79 6.1 12.7
FY 80 0.7
Examples
——Generm public access (year-round) increases
erating costs between 8600 000 - $800.0000
E ainly public saety h an( WI|der pro
ectio envwonmen al m |t oring).

—-Yearround maintenance,
- $3 ann

Total

S1— oo

oo

annually

ncreases operatin Ostgsbopgoser% tr%a%[%?sonal
| X1
§1° Mi Jally> > 4PP y



b. Greatest operating expenditure optlon - unrestricted
year-round mamtenance £$98 MM in FY 80) is
approximately 70 percen h|ghe $40 MM annually)
than the lowest cost option™- restricted use,
summer only ($5.8 MM in FY 80).

c. Unrestricted year-round - openlng could increase

e total annual maintenance lf dge t of the state
|ghway system hy approximately 20 percent.

d.  Note:, Capital cost figures do not include provision
for public facilities™ (rest stops, gas stations,

lodges, restaurants).

e. Needed for start-up by October 78 (no matter which
use option, is decided upon), FY 78 special captial
appropriation of approximately $1 2 MM,

Impacts of Private Auto Access

a. Increases environmental gressures affectipg streams,
fish and wildlife, tundra, waste disposal,” etc.

b. Inteqrity of oil pipeline becomes of critical
concgerny pip

c. Conflict with construction of gas p|£el|ne (road =
work pad at certain locations)” Is certain

d. Safety—no facilities for the general public,
Note: no |mpa?(t however on resource development in
northern Alaska by restricting private autos—
those uses would be permissable.

Land Manager's Position

a. gartment of the Interior (Andrus) - restrict to
ustrial use.

b. North Slope Borough - restrict to industrial use.
c. Administration - restrict to industrial use.

Public Opinion

a. Opposjng unrestricted public access (in addition to e
apl? th_eg land ma gers)p asi ran(sportatl n Planning
Council A,Iz}ska Gro th Po||cy CounC|I F-S UPC,
Tanana Chie s,Conferenc,e, Doyon Corporation, all
the conservation orgapizations, Nor hwest Pipeline,
Alyeska, BP, Exxon, vllages of Minto, Rampart,
Rtlg\t/re]gs Village, Evansville, Betties, Allakaket/



public use - Alaska T
or S Assoc Alaska
ctors of Americ
f Commerce, ARC
orp., Idez

en
v. 17 - Jar. 78& don't open Haul
- 23 24

percent airbanks -
cent, Anchorage - percent,
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User Fees

an Roll support or user fees - statewrde -
b6 percent, Fajrbanks Rercent Anch orar_}e -
Bercent, union and non union members - percent.

r ing some form. of "user pay program -
or's Association (industrial réimburse-
ate winter maintepnance), Anchorage
Commerce Growth Policy and TranSportation
Plannr,n%tCon ncil North Slope Boarough, conservation

FHWA/DOT Position

a. No direct tolls acceptable, but, some form of
"user charge" would be acceptable.

b. Bus service would satisfy the public access pro-
visions of the highway on the Federal-aid system.

c. There are mdrcatd B from DOT/FHWA that the above
tWOe?rcnteonc%nvs/?ruoctrono \}r<vrthoutlenaesctesdslft“rtrn - state
PeB rchase of the road north of the Brrr?gego foss
of FAS status.

d. FHWA states X "Wwe expect the state to impose certain

restrictions on general public access.
Bus Service
a. In January, the Division of Tourism sent out a
Ietter to"al| the surface trans ortation carrrers
n Alaska (plus the AVA and A mformrnﬁ;_| them
of the Governor's policy in sup ort of au

Road hus service.

b.  Both the Arctic Slol\pe Natjve C rporatron érn con-
Junctron with trre orth. Slope Bo ugh and Westours
out Seatt 2have filed wth the Alaska Trans-
ortatron Commssron to provide a bus service along

he road.



10.

11.

C. Private operators will have to make arrangements
for facilities with BLM, Alyeska, Northwest,
Prudhoe Bay owners and operators.

Facilities

a. BLM -state-Alyeska-Northwest nego_tlatln.gi_ for use of
existing facilities. State has identified seven
specific camps and three airports needed for joint
Departments of Transportation, Public Safety, and
Fish and Game activities. Many will need major
renovation and/or reconstruction.

b. State budget does not include, however, accommodations
to support private autos—service stations, rest
stops, restaurants, Iodglnfg. Private sector respon-

sibility - BLM land. Preferential sites being
developed by joint state-federal-local corridor
management planning effort.

Regulations In Effect

a. Hunting - closed to big game hunting - :'ive miles
either side of TAPS.

b. Sport fishing - closed to sport fishing - five
miles either side of TAPS.
C. Subsistence fishing - all waters between the Kalubik

River and Bullen Point (Prudhoe Bay area).

d. Commercial fishingR.- closed in the Yukon drainage
gx_cept for Yukon River and a portion of tne Tanana
ver,

e. ORV use - BLM responsibility.
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TENTH LECilSLA iUK1

FISCAL NOTF.

REQUEST

*

Bill/Resolution No. HB 638 - SB 561 May 1 - Sept.
Title Azi Acc Relating to Lite North Slope Haul Road

Requested by Chuck Tavlor. Division nf Budget | Management.

FISCAL DETAIL

30 (M

ove in/Hove out:)

June 2,

Agency Affected Department of Transportation f Public: Faci 11"Hpr

Program Category Affected General Government Unit

Budget Request Unit(s) Affected DOT/PF Interior Region.

EXPENDITURES (Thousands of Dollars)

FY 77
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
COMMODITIES
F.OUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS. FTC.

TOTAL

FUNDING (Tliousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER (Snccifv) («CF)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

Iv. DATE  June 2, 1978 PREPARED BY
Origiral: Legislative Finance PHONE
c: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 10/76)

FY 78

FY 79
150.

67.
5083.
25.

~whor

810.5

810.5

30.0

State Fgnipn-ont Fleet

FY 80 FY 81

ANALYSIS (Sec Fiscal Note Preparation Instructions, Section II)

1. This fiscal note represents service maintenance,
to provide 35,000 hours of equipment operation,

2. It also represents two (2) weeks move in, move out initial

for personal services only.

1978

FY 82

repair and replacement costs

to the maintenance program.

Patrick Ryan (T.A.Johpson)

AGENCY Di"PMt-nont of Transportation 0 P.I-".

"465-5990

road opening costs



TENTH LEGISLATURE

FISCAL -NOTE. (STATE FORCES)

I. REQUEST *
Bill/Resolution No. CS for U13838
Title An Act Relating to the North Slone Haul Road (State Force?;!
Requested bv Chuck Tavlor, Division of Budget & Management Date June [, 1978

1. FISCAL DETAIL
Agency Affected Department of Transportation & Public Facilities

Program Category Affected General Goverrcrent Unit
Budget Request Unit(s) Affected DOT.PF Interior Region, State Equipment Fleet

EXPENDITURES (Tliousands of Dollars)

FY 77 FY 78 FY 79 FY 80 FY 81 FY 82

100 PERSONAL SERVICES 241.3 ©
700 TRAVEL 95.8
300 CONTRACTUAL 89.1
400 COMMODITIES 632.3
500 EOUIPMHNT 25.7
600 LAND K STRUCTURES
700 GRANTS. CLAIMS. ETC.

TOTAL 1,084.2

FUNDING  (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER (Specify) (wp) 1,084.2
i
POSITIONS 1
FULL TIME 5.0
PART TIME
TEMPORARY 47.5

. ANALYSIS (Sec Fiscal Note Preparation Instructions, Section Ill)

1. Tlvir fiscal note and budget attached is for 9"'h rronths of personal services
and 52,800 hr. of equipment rental during 1978-1979 fiscal year. It is anticipated
that two (£) weeks will be required to move in, set up and open roadway.

2. Copy of operating budget request is attached.
IV DATE  Iiuno 2* 19/8 PREPARED BY Fatrick Ryan  (T.A. Johnson)
AGENCY Department of Transportation 6 Public Facilities
Original: Legislative Finance PHONE 465-3990
cc: Budget and Management

Prime Sponsor (First Legislator Named)

33-001 (Rev. 10/76)



TENTH LEGISLATURE
FISCAL NOTE @BID CONTRACT)

I. REQUEST 3
Bill/Resolution No. CS for HB 838
Title An Act Relating to the North Slone Haul Read (Bid Cnntrarf-)
Requested bv Chuck Taylor, Division of Budget & Management Date June 2, 1978

Il. FISCAL DETAIL
Agency Affected DEPARTMENT OF TRANSFORATION AND PUBLIC FACILITIES

Program Category Affected General Government Unit
Budget Request Unit(s) AffectedDJT/PF Interior Region, State Bcruionent Fleet

EXPENDITURES (Tliousands of Dollars)

FY 77 Fy 78 FY 79 FY 80 FY 81 FY 82

100 PERSONA!. SERVICES
700  TRAVEL
300 CONTRACTUAL
400  COMMODITIES
500  FOINIPMENT
600 LAND & STRUCTURES
700  GRANTS. CI AINS. ETC.

TOTAL -0-

FUNDING (Tliousands of Dollars)
GENERAL FUND

FEDERAL FUNDS
OTHER (Scecifv) IWCF) -0-

POSITIONS

FULLI. TIME
part time:

TEMPORARY

II. ANALYSIS (See Fiscal Note Preparation Instructions, Section III)

1. No budget will he rcqui-ed if the Haul Road is maintained by bid contract
as tlie Contractor will be providing his own equipment.

IV. DATE June 2, 1978 PREPARED BY Patrick Ryan (T. A. Johnson)

AGENCY Department of .Transportation f Public Facilities
Original: Legislative Finance PHONE 465-3990
cc: Budget and Management

Prime Sponsor (First Legislator Named)

33- 001 (Rev. 10/70)



THE LEGISLATURE OF THE STATE OF ALASKA
TENTH LEGISLATURE

FISCM. note.

I REQUEST

Bill/Resolution No. CS_for_HB_"838
Title North sioco Road FY 79 Oat. thru Jun” (rvrtrart- fe.-rvn;!
Requested by J.H. HOeran Date May 10. 1978

Il. FISCAL DETAIL
Agency Affected Department of Transportation and Public Facilities

Program Ca.egory Affected Transportation, General Goverwent
Budget Request Umt(s) Affected DOT/PF Inter-br Region ."aint. s Otoraticr.s
Highways, Buildings and Ccrranic3tions

EXPENDITURES (Thou"ands of Dollars)

FY 77 FY 78 FY 79 Fy 80 . Fy 81 FY S3
100 PERSONAL SERVICES ‘w2l
200 TRAVEL 36 .1
300 CONTRACTUAL 5756.5
400 COMMODITIES L13,0
500 EQUIPMENT R3-1?
600 LAND & STRUCTURES
700  GRANTS. CLAIMS. ETC.
..... L
TOTAL
7297.6

FUNDING (Thousands of Dollars)

GENERALIrinND 7297.6
FEDERAL FUNDS

OTHER (Specify)

POSITIONS

1LUI L 1 IMF 9
PART TIME.
TEMPORARY

Il. ANALYSIS (See I-i"-al Note Preparation Instructions, Section III)

1. This note does not include working capital fune. Fish and Gam:- Dwironnental
consorvaticn or.d Public Safety.

2. It is asstnod that the ironies needed to maintain the road by State Force is
the upper limit on awarding contract.

3. All canp facilities will be maintained and built by the State and used by the

contractor.
IV. DATE May 10, 1978 PREPARED BY Janejj. F.O0Ayi1JJ i\mn  _______
AGENCY Otpartr.ent ot Transportation - Public facilitic
Original: Legislative Finance PHONE <69-3916
cc: Budget and Management

Prime Sponsor (First Legislator Named)

33-001 (Rev. 10/76)



THE LEGISLATURE OF THE STATE OF ALASKA -
TENTH LEGISLATURE

FISCAL NOTE,

REQUEST

Bill/Resolution No.,_CS Tor HB-838
Title North Slope Road FY 79 October thru June (State Forces)

Requested bv  J. Hogan Date May 10, 1978

FISCAL DETAIL

Agency Affected Department of Transportation and Public Facilities

Program Category Affected Transportation & General Government

Budget Request Unit(s) Affected DQT/PF Interior Highways, Haint. f Operations
Buildings, Communications

EXPENDITURES  (Thousands of Dollars)

FY 77 FY 78 FY 79 FY 80 FY 81 FY 82
100 PERSONAL SFRVICFS 2645.4
200 TRAVEL 983.9
90 CONTRACTUAL 2172.2
*00 COMMODITIES 1052.8
500 FOUIPMENT 348.4
600 LAND STRUCTURES
700 GRANTS. CLAIMS. FTC.
TOTAL
7202.7
FUNDING (Thousands of Dollars)

GENERAL FUND 7202.7

FEDERAL FUNDS
OTHER (Soecifv)

POSITIONS
FULL TIME 46
PART TIME 9
TEMPORARY

1. This note docs not include the working capital fund Fish and Game, environmental
conservation, and Public Safety.

2. This note is for the work to be done by State force, (see attached note for contract
forces).

3. And additional 209,529 vrould be required in the CIP budget for equipment to fund
additional pcicos needed for winter maintenance.

IV. DATE May 1<. 1?78_ PREPARED BY »7amen,F. 0"Sullivan . .

AGENCY chdrrment'~6rTrahsport'iiTion Pilwhc TacTlities
Origiral: Legislative Finance PHONE 465-3910
ac: Budget and Management

ANALYSIS (See Fiscal Note Preparation Instructions, Section III)

Prime Sponsor (First Legislator Named)

33-001 (Rev. 10/76)

al

na
G?



AMENDMENTS FOR SENATE CS FOR CS FOR MB S38

On page 3, line 2, add a new section to read:
*Sec. 6. AS 09.50.250 1is amended by adding a

new paragraph to read:

A) is not based on gross negligence or willful
misconduct and arises out of the condition of,
or absence of services along, the North Slope
Road designated as part of the state highway
system by AS 19.10.105; the assumption of the
risk that such a claim may arise 1is a conditioq
of use of the road by the general public and the

Department of Transportation and Public Facilities

shall notify the public of this condition.



AMENDMENTS FOR SENATE CS FOR CS FOR HB 838

On page 3, line 2, add a new section to read:
*Sec. 6. AS 09.50.250 is amended by adding a
new paragraph to read:

A) is not based on gross negligence or willful
misconduct and arises out of the condition of,
or absence of services along, the North Slope
Road designated as part of the state highway
system by AS 19.10.105; the assumption of the
risk that such a claim may arise 1is a condition

of use of the road by the general public and the

Department of Transportation and Public Facilities

shall notify the public of this condition.



AMENDMENTS FOR SENATE CS FOR CS FOR HB 838

On page 3, line 2, add a niw section to read:
*Sec. 6. AS 09.50.250 is amended by adding a

new paragraph to read:

1) is not based on gross negligence or willful
misconduct and arises out of the condition of,
or absence of services along, the North Slope
Road designated as part of the state highway
system by AS 19.10.105; the assumption of the
risk that such a claim may arise 1is a condition
of use of the road by the general public and the
Department of Transportation and Public Facilities

shall notify the public of this -ondition.



Offered in the SENATE: By: finance.committee.

To: SENATE BILL No.
SENATE cOMMITTEE sussTiTuTE For HOUSE BILL No. 838 am
Page: Line:

Add a new section to read:

Section 6. AS 09.50.250 1is amended by adding a new sub-—
section to read:

(4) arises out of the condition of, or absence of
services along, the North Slope Road designated as
part of the state highway system by AS 19.10.05.
This does not relieve the State of liability for
gross negligence or willful misconduct.



Amendments for Senate CS for CS for HB 838

Amend Section 1, subsection (c) to read as follows: n i>

(c) The department shall maintain the highway for use by the
general public for 12 months each year beginning in June, 1981 or

T*"<vwS*?calCl5j * fultlLXc <fixVRj.tuu~
when the Department of FMbllc."SafBTfr certifies Ehfattrth e ¢~ gnsr. nvaffjjetlkftr

rue -t
ifrfrci.nrieg~t 1 i Tt f the road can be traveled by the public in
reasonable safety, whichever is sooner.

(c?<d f.
Amend Section 1 by deleting subsections (b) Bad. (d). - /

Amend Section 2 by adding the following language on line 27 between

the words "public" and "pending:

when such land becomes available to the state;

Add a new section to read:

Section 6. AS 09.50.2i0 is amended by adding a new subsection 1lo
m

read:

(A) arises out of the condition of, or absence of services
along, the North Slope 1".oad designated as part of Lite state
highway system by AS 19.10.05. Hie assumption of these risks
is a condition of use of that Koad by the general public and

tlie state shall notify the public of that condition.

e Lo (f {CH



Amendments for Senate CS for CS for HB 838

On page 3, line 2, add a new section to read:
Sec. 6. AS 09.50.250 is amended by adding a new
parasraph” N

(4§ arises out of the condition of, or™absence
of services along, the North Slope Road designated
as part of the state highway systen by AS 19.10.105;
the assumption of the risk that such a claim may arise
Is a condition of use of the road by the general putlie
and the Department of Transportation and Public Facili-
ties shall notify the public of this condition.



Amendments for Senate CS for CS for HB 838

On page 3, line 2, add a new section to read:
Sec. 6. AS 09.50.250 is amended by adding a new
paragraph to read:

(4) arises out of the condition of, or absence
of services along, the North Slope Road designated
as part of the state highway systen by AS 19.10.105;
the assumption of the risk that such a claim may arise
is a condition of use of the road by the general public
and the Department of Transportation and Public Facili-

ties shall notify the public of this condition.



COMMITTEE REPORT

SENATE
FURTHER:

6/10/78
Date:

Mr. President:

The Committee on FINANCE has had CSHB 838 am
North Slope Road
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fairly rigid regulation of the road as a controlled-

access facility. There are no Alaska cases to indi-

cate how the courts in the state ml?ht come out on
the right of access issue. The statute discussed
above, AS. §19.20.060, should support a restric-
tive Haul Road arrangement. This would facilitate
keeping the road a point-to-point transportation
route and not a general access route to lands in the
Borough, even if 1t is a public highway.

IS returns to consideration of the Borough's
powers over activities along the roadway and land
uses made possible by the Haul Road access. This is
not the same as dlrectIY requlating the road itself
and is the area where the Borough has the most
authority.

M3 U.S.C. 81616(c) provides that areas withdrawn for
utility and transportation corridors across public lands may
not be selected by Natives or the state.
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Borough. The validity of Borough interests should
be asserted at all times. o

One last important consideration on the Haul
Road is the question of the rights of adjacent
landowners to demand access to the road. The
right of access to a public highway is stated, in 39
Am. Jur. 2d, Highways, Streets and Bridges 8178,
to be a “natural easement and one of the incidents
of the ownership or occupancy of land abutting
thereon.” This section continues:

[T]he general rule is that an abutting
owner 0r occupant is not entitled to
access to his land at every point between
it and the highway but only to reason-
able and convenient access to his prop-
erty and the improvements on it.

A properly authorized governmen-
tal unit has the power to regulate, rea-
sonably, in the public interest, and with-
out ||Ie?a| discrimination, the extent of
an abufter's private H%ht of access from
his propert% to the highway or street.
The cases hold or recoqm,ze, however,
that such power of regulation does not
extend to depriving an abutting owner
completely of all access to the Street or
highway, at least not without compensa-
tion therefor.

This right of access may be asserted by landowners
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along the Haul Road if it is said to be a public
road. The use of the land and the nature of the
access may still be validly requlated by the Bor-
ough. Zoning or other controls still detérmine use,
and access m,aY be limited to only that necessarY
for the permitted use. See Windsor v. Lane Devel-
opment Co., 159 N.E.2d 391 (Ohio 1958); San
Antonio v. Pigeonhole Parking, 311 SW.2d 218
(Texas 1958); and “ Annotation: Power to directly
regulate or prohibit abutter's access to street of
hlghwa)(,,”] ALR2d 652,

A limited access designation would also serve
to limit such rights, though how far is not entirely
clear, Of course, total denial of access is always
possible if compensation is provided for the access
rights. As to denial of access on controlled access
highways, 39 Am. Jur. 2d, Highways, Streets and
Bridges 8180 provides:

[T]he courts are in disagreement as to
What constitutes undue “limitations or
unreasonable interference with the rights
of an abutting owner so far as con-
trolled-access highways are concerned.

There is no right of access in the
case of a new controlled-access highway
established through property where no
highway previously existed.

The last part of the above section would support



which owners or occupants of aputting
land or other persons have either no
right or easement or only a controlled
right or easement of access, light, air, or
view. A.S. §19.05.130(3).

Such a designation would seem quite appropriate
for the road, ]ga_rtlcularlyll_f the state declares it a
public road. This possibility should be pursued
with the state. _

Access roads and local service roads m.ay also
be re%ulated pursuant to Cha’oter 30 of Title 19,
A.S. 819.30.151 provides for local governments to
acquire control over local service roads established
under this Chapter. These roads include public
roads not designated on the federal aid highway
system. The Haul Road itself may not fit this
characterization, but roads connecting thereto

might,

g. Chapter 20 of Title 19 may provide the
additional authority to develop a master highway
plan. In fact, A.S. 8§19.20.080 is mandatory in
stating that the state and mummpallt?/ shall prepare
a plan. This plan is to provide for connector

roadways from the municipality to the state high-
way. Ifs preparation should provide the opgor-
or-

tunity for expression and protection of the
ough” interest. It may be. considered with the
development of an “official map within the
Borough.
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The ownership patterns anng{_ the road may
also influence the Borough's ab||t¥ to exercise
control over roads being constructed to tie into the
Haul Road. As discussed previously, the Borough
may assert {urlsdlctlon over all lands within its
boundaries, though some controls ml?ht be found
to be preempted if contrary federal regulations
were asserted. The Haul Road lies within an utility
corridor over federal lands. Policies on this corridor
and classification under 17d(2) of ANCSA may
affect options here. The Borough should attempt
to control all roadways that access onto the Haul
Road, under joint agreement with the state and as
an exercise of its own police powers. As a recent
case from Maryland held:

It may be true that a municipality may
not permit access onto a state hlghway
at a location where the state has denied
one. It does not follow, however, that
because the state has granted such access
the_municipality, in Turtherance of its
zoning powers,” may not, in a troper
case, deny it asa valid condition to the
g[a_ntm? of a special exception or con-
itional' use. Exxon, Inc. v. City of
Frederick, 375 A.2d 34 (Md. 1977).

While this case may be of limited value in Alaska,
the posture taken there should be pursued by the

March 15,1978

The following legal report was prepared for the Borough in late 1977 as we attempted to analyze our
Powers and (yoportunltles over land around the Haul Road. The land adjacent to the Haul Road is owned by
he state and federal %overnments, but as this report points out, the Borough still has many rights and
options relative to control and management of the Road and the surrounding area. We have now zoned a
corridor 12-24 miles wide along the Road and are presently analyzing our inventory of over 30 traditional
land use sites which have been Identified around the corridor area. We intend to work closely with the state
and federal governments to jointly plan and manage this and other important resource areas in the Borough.

This report is being printed and distributed as a Borough technical report to help further the development
of legal and municipal research in Alaska. The Borough is less than six }/e_ars old, but we are making progress
and producing innovations and information every day. We hope that this report will be especially useful to
those who seek strong and dynamic local governments in Alaska.
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requlations and facilities established. This might be
several years. Once opened, quite strln%ent use
restrictions may be Imposed. But what is the
Borough's voice or authority in this? Is it all at the
discretion of the state?

The Borough does not normaIIY have author-

ity over planned construction of state hi hwa)(s. It

may specifically request, however, that it be allow-
ed to assume “responsibilities relating to the plan-
ning of transportation corridors” within the Bor-

ough. A.S. §19.10.280. This section Pr_owdes the
rocedures to be followed in making this request.
he Borough does have authority to provide streets
and transgortatlon services and requlate their usage
under its Charter or Chapter 48 of Title 29.

Roads and streets accepted or provided by the
Borough pursuant to its Charter authorltY or under
A.S. §48.29 may be subject to such regulations the
Borough determines are proper. This would include
location, usage, and standards for construction.
Standards for design and construction of roads

may be established to ensure the roads are ade-

quate for the intended use and will not necessitate
substantial maintenance or redesign. Roads might
also be limited as to type of use or nature of
vehicles allowed thereon, Borough roads might be
classified so as to prohibit certain types of vehicles
on specified roads. This would be somewhat similar
to the zonlng, of land for certain uses. Some of this
IS in the subdivision ordinance.
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Chapter 20 of Title 19 (Highways and Ferrigs)
of the Alaska Statutes Erowdes for * cooperation
bty and with the State” by local governments over
state hﬁqhways “connecting” to other state high-
ways. The control of local municipalities over
“opening the surface of a connecting hfhway” IS
recognized. A.S. §19.20.010(b)E)3). dditional
Borough control may be possible under A.S.
§19.20.060 which provides:

The department [of transportation and
public facilities] and a municipality may
enter into an agreement with each”other
... for the financing, planning, estab-
lishment, improvement, maintenance,
use regula,tl_oln, or vacation of controlled-
access facilities or other public ways in
their respective jurisdictions,

The Haul Road might be designated a “controlled
access facility” to limit the ingress and egress
therefrom. This would require significant coopera-
tion with the state transportation deBartment. ,
The use_regulation may he “by the various
classes of vehicles or traffic in a manner consistent
with the definition of a controlled-access facility.”
A.S. §19.20.020. The latter term is defined as:

{A] highway especially designed for
hrough ™ traffic, and over, from, or to



road and the roadbed are being dedicated to the
Publlc. Alyeska is acting predominantly as a con-
ractor and is delivering a completed_pr(yect. The
right-of-way for the road was obtained by the
state. Alyeska is not offering to dedicate anything
to the state. The application of dedication con-
cepts that state donations of land can only be for a
Publlc use to not help here. The road has not gone
hrough a change in status in transfers from"the
state to Alyeska and back a?aln since no real
transfers took place. At present, the Alyeska-state
agreement calls for turning over of the completed
Pro&]ect portion of the road from the Yukon River
0 Prudhoe Bay in early October 1978. Delivery of
the completed” project”is not determinative of the
road’s status. . _ _

The expressed intent of the state is ambigqu-
ous, but seems to support a public highway. The
state still m_qqht take the position it'is to be a
nonpublic highway and negotiate its status with
the federal government. This would have to be
state initiated, and there is little the Borough can
do on its own, aside from politicial persuasion or
judicial intervention. This might also necessitate
some repayments of federal monies, but is not a
totally unreasonable possibility. The probability of
a gas pipeline along the road” may give rise to an
opportunlty for renegotiating and clarifying the
status of the road.

The decision on the status of the Haul Road
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and its use by the public is an Alaska decision. As a
state decision, the citizens in the land areas near
the road and made accessible b¥ it have the
greatest interest and the most at stake. The Bor-
ough Is the governmental body for these people
and must make their desires and needs known. The
state should be urged to consider keeping the road
closed or abandoning its ownership therein as in
the best interest of all Alaskans. The potential
maintenance costs and costs associated with the
!m_?,acts_ of new development may far exceed any
initial liability to federal funders and inhibit the
state's meeting its_responsibility to provide other
transportation-services in Alaska. . .

~But concluding the Haul Road is a public
highway does not mean regulation is impossible. As
a public road, it is still subject to the Borough's
and state’s police powers. Though it might not be
comBIeter closed to public access forever, consi-
derable area for control remains. The state should
have the authority to keep the road closed pendlngl
completion of a gas pipeline as necessary to protec

the public. This only postpones answering the real
questions, but does remove some of the immediate

Pressure_ and opens up the P_ossibility of definitive-
|

y settling and/or negotiating the “status of the
road. See 15 US.C. "8§719—Alaska Natural Gas
Transportation Act, _
he state may also keep the road closed while
a plan for its utilization is developed and adequate
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INTRODUCTION

The completion of the Trans-Alaska Pipeline
and potential opening of the adjacent Haul Road
raise’ many issues. It"is unlikely the North SlopL
Borough can assert its control over the Road to the
exclusion of all other interests. At the same time,
those other interests may not totally exclude or
ignore the concerns of the Borough. _

This report discusses a number of options
available to the Borough in regulating the Road
and development that may occur near to it because
of the increased ease of access. In doing so, the
jurisdiction of local %over_nments over various types
of land—federal, state, village, etc.—is considered.

The report also highh?hts a number of decision-

making processes involving such lands. The Bor-
ough ‘should monitor and participate in such
processes. The ability to cooperate and arthate
with others as they make decisions about how land
IS to be used mdy be more important than the
Bower to control such decisions after they have
een made.

An aggressive stance by the Borough over use

and develo,oment of the Haul Road is recommend-

ed. Several changes in Borough land use control
mechanisms are proposed to enable the Borough to

make its presence and desires known, and ultimate-

|¥1 to control the decisions being mudc. Above all,
the Borough should not allow its position on the
future development of the area to go unheard.

Unfortunateh{, the interest and authority of the
Borough local government has not been adequately
considered by others traditionally in the position
of making decisions. This includes the federal

government as well as private development inter-

ests. Hopefully, all can work together in the future
for the best interests of the people of the North
Slope Borough, the State of Alaska and the Nation.

nnd users? This necessitates an initial consideration
of the legal status of the Haul Road as a public
highway. "The state's Department of Law has ex-
ﬁressed the opinion that the Haul Road is a public
ighway as opposed to a development road u.jder
the applicable state and federal laws. This conclu-
sion IS based on an_examination of right-of-way
?rants by DOI and BLM, gravel removal permits,
undlnP by the Federal Highway Administration,
and Alaska-Alyeska road construction agreements.
The .Deﬁ_artment of Law memo concludes that as a
public highway the road may not be permanently
closed, but it"may be substantially managed and
requlated under the state’s police powers. Dept, of
Law Memo of 9-7-76 to R. LeResche, Dir,
DPD&P. o
~The status of the road is important to the
options available to the Borough and state in
controlling it. If it is a public road, it may not be
totally closed to all users. It might be closed or
severely restricted if a private road. However, oil
Plpellne maintenance personnel would have rights

0 use the road for maintenance purposes regard-

less of its public/private status. Its status as a
public or private road is not clear and is clouded by
a number of ambiguous references. _

The right-of-way for the road over Fubllc
lands was issued pursuant to the Trans-Alaskan
Plfellne Authorization Act (TAP act), 43 U.S.C.
§1651 et seq. This Act permitted rights-of-way to
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be for a public road, but did not require it.
However, the permit for the road stated it was for
a “public road." It was also anticipated that the
road would have been a public road if the permit
had been granted pursuant to the prior sec. 4722,
42 US.C. §932. The permit was apparently grant-
ed according to the TAP Act, not sec. 4722,
though actual issuance of a permit under the latter
was not necessarily required. In earIY environmen-
tal litigation over the pipeline, a Tederal circuit
court indicated the Haul Road would be a public
highway and that this was the intent of the parties
involved. Wilderness Society v. Morton, 479 F.2d
842, 882 (D. C. Cir 1973)." Similar circumstances
and conclusions can be drawn from gravel removal
permits issued for the road to support the public
road interpretation. Furthermore, the state's appar-
ent expressed legislative intention is that this be a
public highway. A.S. §19.40.010. .

The™ grants of federal highway monies and
State/Alyeska agreements are not necessarily con-
vincing one way or the other. The original agree-
ment between the state and Alyeska Spoke of a
“highway” and a “state hlgihway_.” However, an
amendment to the agreement provides for openln?
of segments of the road to the public upon accept-
ance Dy the state unless such use would be hazard-
ous to the public. -

~ The Haul Road does not present the situation
typically involved in development projects where a



There is also a provision to permit local
management of state lands-comparable to a ces-
sion or retrocession at the federal/state level. A.S.
§38.05.027. This would permit the state to agree
to local—village or mummpahtr—managemen or
development programs for state resources. This
mlght further ‘enhance local borough management
artd planning efforts. It might also be combined
with federal Tetrocession of authority to the state,
to establish local management programs over feder-
al lands as well. ,
~ Finally, before any state lands may be "classi-
fied, reclassified, sold, leased or otherwise disposed
of, including the renewal of a lease entered into
after September 22, 1976," notice must be given
to all municipalities within six_miles of the prop-
erty. A municipality—through its governing body,
executive officer or pIannl_nrt]; a?ency—may request
that the state consult with it. The state's legal
responsibility does not, however, go beyond con-
sulting. The administrative re&ulatlons on outright
sale provide that no land “within or adjacent to” a
municipality (Iapparentlg/ written before the 1976
amendment of A.S. §38.05.305) may be sold until
the proposed use of the land has been studied and
reviewed jointly by (he director and local autho-
rized planning” agencies. 11 A.A.C. 54.110. The
statutory provision would a%)arently_ aPpIy to
Permlts under A.S. 838.05.330 and right-of-way
eases under A.S. §38.35.010 to .230. Administra-
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tive regulations of the department of natural re-
sources provide that local zoning regulations are to
be part of any contract for sale of state lands, 11
AA.C. 54.450, and 11 A.A.C. 56.470. State land
leases are also to be subjected to local zoning and a
zoning violation is declared to be a violation™of the
lease. 11 A.A.C. 58.700. _
Two _cases construing A.S. §38.05.305, prior
to the 1976 rewrite, indicate that the opportunit
for meaningful local input Is extremely impaortant,
This provision is designed to ensure protection of
rights _?ua_ranteed_by the state constitution. Alaska
Constitution, Article VIII, sec. 10, requires “ public
notice and other safeguards of the public interest”
prior to the lease or |sgosa| of state lands. State v,
Aleut Corp., 541 P.2d 730 (Alas. 1975) states that

the opportunity for local review must be sufficient-

ly in-advance of any disposition to permit the state

to fuII)é consider and “react to communitY com-
y h

ments by modifying, delaying orcance_ling e sale
or lease” if it deems such action advisable." 541
P.2d at 739, See also Moore v, State, 553 P 2d 8
(Alas. 1976). (. 42 US.C. §1702(d) (defining
public involvement).

BOROUGH AUTHORITY OVER
THE HAUL ROAD

__Considering the highway itself, what is the
position of the
ment, state, oil companies and private landowners

orough vis-a-vis the federal govern-

LOCAL AUTHORITY

The state's police power, and its delePated
exercise by respective borough or other loca

ment, of state and local government themselves
reservation lands (with Some exceptions), and
privately held property. The extent of the local
control'may be limited” by federal or state actions,
but the specifics of the situation must be examin-

ed.

~The importance of local control and planning
in the area of land use development and environ-
mental protection has been historically emphasized
and relied upon by state and federal governments,
Protection of the public welfare has been delegated
veri/. heavily to local governments. The federal
National Environmental Policy Act of 1969, 42
US.C. 84321 et seq, reco?nlzes_the importance of
local and state governments. This em’qhasm IS also
reflected in the Environmental Quality Improve-
ment Act of 1970, 42 U.S.C. 84371 td 74, which
states that the P_rlmary responsibility for enhance-
ment of the national environment through control
of pollution, water and land resources, fransporta-
tion, and economic and regional develogmen rests
with state and local governments. 42 U.S.C. 24371
{b)(l) and (2). Other federal acts, 16 U.S.C. 31451
0 1464, and executive orders, eg., E.O. No.
11752, also support this theme,

other local gov-
ernments, ‘extends over all lands within its bound-
aries. This includes lands of the federal govern-

Failure to consider the role of local gover-
ment in major development has been the subject of
||t|?<at|on on occasion. For example, in New York
V. Kleppe-F. Supp.-9 ERC 1798 (D.C.N.Y. 1977)
the court found that DOI's decision to proceed
with sale of oil leases off the East Coast (Lease Sale
40) ignored the permitting and review power of
local “governments affecting the scope of OCS
(Quter Continental Shelf) operations in violation
of the National Environmental Policy Act. The
court was shocked by this ignoring of local and
state powers, but stopped short of a lack of due
Process holding or flndln?\l of bad faith on the
ederal government's part. NEPA provided an ade-
quate basis for its holding.

PROPRIETARY AUTHORITY

The federal government's authority over its
land may be proprietary or legislative n nature.
Proprietary authority may be found in the * Prop-
erty Clause” of the U. S. Constitution, Article IV,
sec. 3, cl. 2. Legislative authority may extend from
the reservation of authority b{ the federal govern-
ment in the admission of’a state to the union, or
from a cession b¥ a state of authority to the
federal government. The federal authority may be
controlling over attempts to assert state powers
under the Supremacy Clause, Article VI, cl. 2, or a
state may simply have given away or ceded all its
authority to act.



enabling or_charter authority in Home Builders
Assoc, v. Riddel, 510 P.2d 376 (Ariz. 1973). In
City of Mesav. Home Builders Assoc., 523 P.2d 57
(Ariz. 1974), a tax of $150 on each new dwelling
unit was found to be within the city'sauthority to
set “license taxes” on businesses and professions.

The Borough might |m_Pose such a fee as a tax
under its home rule authority. It might impose the
fee as a ﬁart of licensing contractors, if the state
does not have all such power under A S. §8.18.011
to .171 or A.S. §43.70.010 to .120. It might be
imposed as part of the ?OHCG powers of the
Borough and the authority to provide public facil-
ities, Including streets, sewers, water and recreation
facilities. This would be a fee in the manner of a
regulation and not a tax. Fees in lieu of exactions

of land from a subdivision are common, ior exam-

le. See Elliokson, Suburban Growth Controls: An
conomic and Legal Analysis, 86 Yale Law J. 385

1977),

| _1)he prospects for an impact *“tax" or fee to
be imposed on development’ projects along the
Haul Road are mixed, The Borough could simply
require a payment of a fee in lieu of dedicating
park lands or school sites by subdivision develop-
ers. A processm? fee ma% he charged applications
for permits that might be _requwed to cover the
costs of administration. This latter fee could be
substantial if necessary to cover costs of site
inspection, calculation 0f impacts, and subsequent
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monitoring. The use of a development tax or
impact fee may be possible under the Borough's
home rule authority. It would necessitate some
change in the Chartér to provide for this, so is not
an immediate possibility.

STATE COMPLIANCE WITH LOCAL LAND USE
CONTROLS

~Historically, states and other political sub-
divisions of the state have asserted that they are
immune from local land use controls. Immunity
has often been absolute for any governmental
function, agent of the state, or for an entity with
the Bower 0f eminent domain. All of these theories
or bases for immunity have been criticized as
substituting “ distracting surrogates for reasoned
adjudication." See Note, Governmental Immunity
from Local Zoning Ordinances, 84 Harvard Law
Rev. 869 (1971). That note argues for something
more in the nature of a balancing test between one
governmental development concern and another
governmental regulatory interest. A balancm%_of
Interests test is set forth in Orange County v. City
of Apopka, 299 So.2d 652 (Fla. 1974). This is
arquably the best approach. Governmental entities
will be subjected to local zoning actions, unless
some interest of that entity deserves paramount
protection and encouragement. _

There are no Alaska cases on this matter,
Statutes that bear on this are few and of limited

at 2293. [emphasis added]

Or, as the U. S. Supreme Court stated some years
earlier;

It is firmly settled that Congress may
prescribe rules respecting the use of the
public lands. It may sanction some uses
and prohibit others, and may forbid
interference with such as are sanctioned.
Camfield v. U. S, 167 U.S. 518, 525;
U, S. v. Grimaud, 220 U.S. 506, 521;
Light v. U. S.. 220 U. S. 523, 536; Utah
Power & nght Co. v. U.S, 243'°U. S,
389, 404-405. It is also settled that the
States may prescribe police regulations
applicable to public land areas, so long as
the requlations are not arbitrary or in-
consistent with applicable congressional
enactments. McKelvey v. U. S., 260 U. S.
353, 359 (1922).

A state is free to requlate activities on and use of
federally owned lands, and pass laws in furtherance
thereof, until a contrary exercise of authority is
made or evidenced by the federal %overnment.

In the Kleppe™ case referred to earlier, the
State of New Mexico contested the power of the
federal government to re?ulate certain wild ani-
mals—horses and burros—found on public lands.

The state sought to enforce its own “estray” law
controlling stray burros anywhere in the State—
whether on private, state or federal public lands,
New Mexico argued that the federal act—Wild
Free-Roamln% Horses and Burros Act, 16 U.S.C.
§81331-1340—was unconstitutional because it
was beyond Congress' authority under the Prop-
erty Clause, and not authorized by a state cession
of Iegzlslatlve authority. The U. S.” Supreme Court
held that the federal act was permissible under the
Property_Clause and, that it “overrides the New
Mexico "Estray Law insofar as it attempts to regu-
late federally protected animals.” 96 S.Ct. at 2294,

The state effort to assertjurisdiction over the
federal lands in question in Kleppe, in order to
control straY norses and burros,was invalid because
of the asserted inconsistency with a similar federal
program. The federal and Slate efforts were con-
cemned with basically the same Broblem_—,con-
trolling stray animals—and could not be administer-
ed without” conflict. The federal act sought to
maintain and preserve what the state act was
seeklrﬁto remove and eliminate.

e federal action upheld b_{ the Court was
based on the Property Clause, on its face limited to
federally owned land. This did not allow for ready
extension of the federal authority to nonfederal
land, except perhaps to the extent necessary to
[1)rotect the federal lands. See Camfield v. |V S.
67 U.S. 518 (1897). The state’s position based



Hoff v. City of Ketchikan, 10 Alaska Rpts.
220(1942). In that case, Ketchikan had adopted an
ordinance imposing an annual license fee upon
motor vehicles in "the city. It was upheld as a
“license fee" for the use oi city streets. The court
noted that the fee may not be desqned to raise
general revenues, but may be based not only on the
amount necessary for policing such vehicles but
w9 upon the injury caused by them to the Hub_llc
highways." 10 Alcika at 227. The city's autnority
in"this "case extended from the grant of general
Pollce powers r.nd specific authority to “provide
or the licensirg and reﬁulatmg” of motor vehicles.

Might tlie Borou? impose a fee upon devel-
opment activities related to the Haul Road bas<d
on the impact of the proposal on the Borough?
Hoff would s,uPp_ort this, ‘but the city there did
have clear legislative authorization from the state.
Absence of “specific authority was fatal to an
Anchorage ordinance requiring all businesses to
obtain a city license.

A municipal corporation exercises only
delegated powers, and has no inherent
power to levy a tax bY way of license or
otherwise, or to exact a license fee for
conducting any business or occupation.
To sustain this ordinance, the City's
authority must be found in some act of
the Legislature which expressly or by
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necessary implication vests such power
in the City. If there is any fair or
reasonable doubt as to the extent of
power so de,legiated, the doubt must be
resolved against the municipality. City of
Anchorag7e v. Brady’s Floor Coverage, 13

ﬁlggléa 41, 744, 105 F.Supp. 717
Reviewing zhis as a license fee, the court observed:

As a requlatory license, authority for
which is implied under the E]the power,
It is necessary to find that this ordinance
concerns trades, professions, business or
privileges affected with a public interest
which the City has the power to re?ulate
and that there is a reasonable refation
between the license fee and the cost of
regulation by the City. 13 Alaska at 744,

The court-held r,eﬁulatlon of this business—floor
covering—was neither authorized nor necessary to
protect the public health, safety, or welfare.
With general welfare-police power authority
under Chapter 48, the specific land use control
authority under Chapter 33, and as a home rule
governmiental authority, might the Borough adopt
a fee-type ordinance” imposed on development
activities designed to lessen the impacts of new
development? These provisions would seem broad

This does not mean that the simple existence
of federal regulations will necessarlly( Prevent appli-
cation of state controls. State regulations that are
more stringent may be permitted unless Congress
evidenced an intent to the contrary. Anal¥3|s of
federal exercise of authority to detérmine it there
has been a preemption of Iegllslatlve authorit
involves consideration of several factors. Concui-
rent state action will be allowed where there isno
clear Congressional intent to displace state regula-
tions, there is no such implied Intent, or compli-
ance with both state and federal requirements is a

hysical impossibility. See Northern States Power
0. V. Minnesota, 447 F.2d 1143 L8th Cir 1971)
affirmed 405 U. S. 1035. Though the federal gov-
ernment may be exercising proprietary rather than
legislative authority in regulating itS own land,
preemption analysis usually applied to the latter is
Instructive, _ _

The Baoon and Omeechevarria cases mention-
ed above reflect this type of analyst 'everal state
courts have also dealt with this is.  In State ex
rel Andrus v. Click, 554 P.2d 969 (Idaho 1976), a
balancing of state and federal regulations was made
in a determination that application of the state's
dredge mining law to activities on federal lands
were not in conflict with federal law and hence not
preempted by the federal Ieglslatlon. However, in
Ansolabehere v. Laborde, 310 P.2d 842 &Nev.
1972), state stock watering legislation sought to be
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applied to federal lands was held invalid because of
federal regulations that left no room for local/state
control. See also Hagood v. Heckers, 513 P.2d 208
(Colo. 1973). . ,

In International Bridge Co. v. New York, 254
Uu.S. 126_(51920), the Court upheld a state's power
over a bridge across international boundaries even
though a part of the land under the bridge had
been conveyed to the United States. This involved
exercise of the federal government's commerce
power, rather than only Ie?lslatlve O proprietary
authority over its land; but the specific intent of
Congress to preempt any state action was necessar
before the state's jurisdiction would be denied.
And in Cummln%s v. Chicago, 188 U. S. 41 (1903),
the federal control over a river under the com-
merce clause, desqned to ensure free movement of
commerce, did no Preempt, local-state exercise of
original jurisdiction to permit or deny construction
of “improvements along the river.” Absent clear
intent to preempt or a conflict, the original state
authority may be exercised. See Mason Co. v. Tax
Commission, 302 U. S, 186 (1937), as to a tax hy a
state. Also State v. Cline, 322 P.2d 208 (Okla,
1958), where a state court found that the federal
jurisdiction over a game refuge was not exclusive.

LEGISLATIVE AUTHORITY

~ The federal government may also have legisla-
tive authority over land in a state. The court, in the



Cline case mentioned above, observed that aside
from ProprletarY authority under Art, 1V, sec. 3,
cl. 2, the federal government may obtain legislative
authority over lands within a state:

1. By excepting the place from the jurisdic-
tion of the state upon the admission of
the state into the Union.

2. By cession from the state to the federal
government.

3. Pursuant to Art. I, sec. 8, cl. 17 of the
Federal Constitution by a federal acqui-
sition of land with state consent.

. .The federal government may acquire Jegisla-
tive jurisdiction over federal lands by °cession” or
consent of the state to a yielding of the state’s
Pollce powers. This authority is separate from the
ederal government's power under the Property
Clause and from jurisdiction retained when a state
joined the union. Cession involves the situation
where a state relinquishes its sovereignty or police
owers over land that has been acquired b)( the
ederal government. This is a * derivative legislative
power” “and may be acquired “from a state pur-
suant to Art. 1,788, cl. 17 of the Constitution by
consensual acquisition of land, or by nonconsensu-
al acquisitive authority over land.” Kleppe V. New
Mexico, 96 S.Ct, at 2293. Cession or the yielding
of police power by the state may be fotal or
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partial. It may be for "any legitimate governmental
gurpose,” even beyond the items listed in Art. 1,
8, cl. 17. Kleppe 96 S.Ct. at 2293, footnote 11.
ld mag terminate u?on nonuse, Fort Leavenworth
R.R. Co.v. Lowe, 114 U. S. 525 (1885), and may
be subject to reservations or conditions by the
%rantm% state, James v. Dravo Contracting Co., 302
.S, 134(1937), ,

The authorltY may be given back to a state bg
“retrocession.” Alabama v. Texas, 347 U. S, 27
1954) and U.S. v. Wyoming, 331 U.S. 440
1947). See, e.P.,_le USC. §lad permitting relin-
quishment of [egislative jurisdiction over national
par. lands; and Z5 U.S.C." §1323 allowing retroces-
|SI02| to the United States from a state over Indian
ands.

Considering legislative authority of the federal
government over its property in" Alaska, there
would appear to be no ﬁeneral cessions made by
the state In the area of the North Slope Borou%hs
jurisdiction nor significant acquisitions pursuant to
Art. 1, sec. 8, cl. 17—except for the Naval Petro-
leum Reserve. Section 4 of the Alaska Statehood
Act was amended by the Alaska Omnibus Act to
specifically clarify that the federal government did
not retain “ahsolute éurlsdlctlon” over all public
lands in the state. 486 U.S.C. prec. 8§21 note. A
study prepared in 1969 for the Public Land Law
Review Commission by the Department of Justice
indicated there were no lands in Alaska claimed to

TAXING POWERS AND DEVELOPMENT FEES

The Borough also has significant taxing pow-

ers. Generally, taxation may not be used as a direct
requlatory device and administrative fees are not
allowed to be a quise to raise revenues. Initially, it
should be noted that federal lands are generaII){ not
taxable by the state; and lands granted to Alaska
natives under ANCSA are exempted from state
taxation for twenty years—except as theg mag be
developed and/or leased. See 42 U.S.C. §162 (d?.
Payments to the local government may be available

from the federal government, to partially compen-

sate for exem tfederall¥ acquired lands, under 31
US.C. 81601 to 1607. State and other local
?overnment’s property is also 3generally ex_em,ot
rom local levies. A.S. §29.53.020 sFecmcaIy
'orowdes that municipal, state or federally owned
and is exempt from general taxation—except for
private leasehold interests therein. Borough sales
and use taxes are authorized in A.S. §29.53.415,
and partially controllln? as to home rule govern-
ments. Borough roper% taxes must be pursuant
to AS. §29.53.010 fo .350. .

It should at least be recognized that taxing of
land has an effect on planning and zoning actions.
A greater tax burden imposed on a parcel of
property may necessitate more intensive usage in
order_t0 increase the revenue needed to pay the
tax. Reassessments to keep current of changes in
usage should be made as needed. Otherwise, there
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would appear little the Borough could use under
the authority to impose “ property, sales and use”
taxes as a means of controlling Haul Road-related
developments. o . _
The taxation or ||censm(% of businesses is
controlled by the state under A.S.
§43.70.010-.120. ‘This Act has been held to be
predominantly a reve_nue-ralsm% tax measure and
not a regulatory device. See State v. Baker, 393
P.2d 893 (Alas. 1964). This authority has not been
delegated by statute to local govérnments. The
uestion remains whether it has been included in
the grant of home rule authority to the B,otough.
The "Alaska home rule system gives a municipality
o borou%h all powers o gov_ernment not expressly
reserved to the state or denied to the local units.
A.S. 829.13.100 lists those provisions of Title 29
required to be exercised in the manner specified by
the state. The licensing and regulation of businesses
is ohviously not in this list since it is provided for
in Title 43. It is possible the state licensing statute
could be held to prevent or preempt local action in
this, area. However, the state has not explicitly
denied this power to the Borough. Thus a tax or
license fee might be imposed on the business of
land development or construction under the Bor-
ough’s home rule authority.
A fee, not in the nature of a tax, may be
imposed under the police power as a means of
requlation. This was specifically recognized by



establish_some standards for streets. The comple-

tion of Title 18, transportation plan and an official
map for the Borough should be diligently Pursued.

The need for this isobviously beyond just

he Haul

Poad, however.

THE OFFICIAL MAP

_The last mechanism in the land use control
trilogy is the official map. This is not the map of
the Zoning ordinance, often referred to as the
official zoning map, nor any map contained in the
comprehensive plan. Rather, it is a map Iai/m out

the exact location of future and existing s

reets. It

may also include park lands. The Alaska statute is

confusin
Posmb_le

within this device.
%. N.S.B. Charter §8.020. It should be
0

silent as to exactlyrhwhat IS meant or included

e Charter is also somewhat
design an official map ordinance as that

erm_is accepted in common practice and fit it
within the Borough enabling provisions.

~ Four basic functions of an official map are
identified by Williams, American Land Planning
Law §8155.02-155.05:

1.

Inventory—showing the exact location
right-of-way boundary, grades, etc., of
existing streets and/or parks.

Future location—proposed future streets
and/or parks not yet acquired.

Prohibition —construction on land
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mapped for future street or park is pro-
hib?t%d. g P

4. Modification—administrative compro-

mises to allow reasonable return if ban
too drastic.

Williams goes on to note that this technique is not
widely used because it is so drastic/strong a control
and because of the hl%h cost of preparing an exact
survey. He concludes that much of the same thing
for sfreets or parks can be obtained through sub-
division control—forcing donation of rights-of-way
and park lands. o

Given the fact the Haul Road itself is one of
the “roadways” that might set the patterns for
streets and highways, the official map may be a
useful device to lay out all future connections to
the Haul Road. This would take considerable plan-
mn_g and foresight. It presents an interesting possi-
bility when considered along with the other con-
trols and control of roadways and street access in
gene_ral. The official map ordinance necessitates
etailed preparation and may be best addressed as
the Borough completes its ‘comprehensive plan—
particularly the transportation element. The sub-
division ordinance will allow for some protection
of Haul Road connections and openings. Thus, the
official map is not suggested for immediate consi-
]getratlon, but should Dbe kept in mind for the
uture.

be subﬂ'ect to exclusive legislative jurisdiction of the
federal government. Approximately 25 million
acres were listed as subject to partial’or concurrent

legislative authority. See Federal Legislative Juris-

diction,_App. B—Jurisdictional Status oi tderal
Lands, Table 3—By State and Agency (May 19692.

The amended Statehood” provision limits
*absolute jurisdiction and control® to native lands
or lands held by the United States in trust for such
natives. 48 U.S.C. prec. 8§21 note. However, even
“absolute” control is not meant to be exclusive,
and would not totallz rohibit local/state laws
from belngg applied. Kake Village v. Egan, 369 U. S.
60,71 (1962):

[A]n_examination of past statutes and
decisions makes clear . .. that the words
“absolute jurisdiction and control” are
not intended to oust the State complete-
ly from regulation of Indian “property
(éncludlr]g Ishing rights).” * Absolute” in

4 carried the gloss of its predecessor
statutes, meaning undiminished, not
exclusive.

_Indian and native lands may be trust lands,
tribal or indjvidual (allotments), of fee patent lands
owned outright. Fee held lands will be treated as
other private properties and is the apparent result
in the ANCS Act. The state’s jurisdiction over
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tribal trust lands or individual allotments held in
trust by the federal government is more complicat-
ed. Public Law 280, 28 U.S.C. 81360(a), provides
that for certain states, including Alaska, ... those
civil laws of such State or Territory that are of
general application .0 private persons or private
property shall have the same force and effect
within Such Indian country as they have elsewhere
within the State or Territory.” o
There is some question whether this includes
local land use controls as “civil laws of such
State ... of general agpllcatlon.” A recent decision
of the Ninth Circuit, Santa Rosa Band of Indians v.
Km?s County, 532 F.2d 655 (9th Cir 1975), holds
tha zonln% IS not such a civil law. Furthermore, 28
U.S.C. §1360(b) prohibits state “encumbrance” of
trust lands. Zoning has been construed in some
cases to be an encumbrance and therefor prohibit-
ed. See Santa Rosa, supra. Finally, the regulations
adopted pursuant to Public Law 280 concernmﬁ
local zoning, 25 C.F.R. §1.4, state that suc
zoning does not apﬂly to tribal or allotment lands
held  trust by thé federal government, unless
approved by federal authorities.”
~The application of local zoning to trust lands
Is still unclear and the judicial decisions are mixed.
The Regulations noted ahove have been criticized
for lack of statutory support. Gol_dber%,, Public
Law 280: The Limits of State Jurisdiction over
Reservation Indians, 22 U.C.L.A. L.Rev. 535, 586



§_1975). Shifting of federal polch between assimila-
lon and sovereignty has not helped the matter.
Litigation presently before the U.S. Supreme
Court may give some indication of the scope. of
Public Law Z80 jurisdiction. See 5.2046 gprowdln%;
for Alaska Native Regional Tribes). A Presen,
however, the law in this Circuit is that local zoning
of trust lands is not permitted absent specific
Secretarﬁ of the Interior consent under 25 C.F.R.
1.4, The latter regulation apparentlg makes no
istinction between” tribal lands and individual
allotments. Further identification of any allotment
lands in the Haul Road corridor should be made.
The potential number or size of such allotments is
not expected to be large, but may be of signifi-
cance to the individuals involved.

SPECIFIC LAND AREAS IN ALASKA

Jurisdiction over several specific land holdings
was provided for in the Alaska Statehood Act. Mt.
McKinley National Park is stated to be under the
“exclusive" jurisdiction of the United States, with
certain exceptions. 48 U.S.C. prec. 8§21 note, sec.
11(a). And in accordance with Art. 1, sec. 8 ¢l 17,
for certain military lands, including * Naval Petro-
leum Reserve Number Four,” exclusive jurisdiction
was potentially reserved to the U. S. Concurrent
state jurisdiction m,aY be exercised over this area,
as long as it is consistent with Congressional enact-
ments. 48 U.S.C. prec. 821 note, sec, 11(b). An
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early case reviewing the state's relationship to
Petroleum Reserve No. 4 upheld the exercise of
state jurisdiction over this aiea. In Re Lon?’s
Petition, 200 F.Supp. 313 (D.C. Alaska 1961),
involved the state's assertion of its criminal laws
over actions within the Reserve area. The court
held that the State had been granted concurrent
jurisdiction with the United States over the lands

within the Reserve, and upheld a criminal prosecu-

tion for a burglary occurring on ropert;{ within

the Reserve. National defense withdrawals estab-

lished by executive order of the President are also
exclusively reserved to federal jurisdiction. 48
U.S.C. prec. s21 note, sec. 10.

This status of Naval Petroleum Reserve No. 4
may be changed by the Naval Petroleum Reserves
Production Act of'1976, PL 94-258, 90 Stat. 303
&1976). This Act provides for renaming of Naval

etroleum Reserve No. 4 to the National Petro-
leum Reserve in Alaska (NPRA} and transfer of
jurisdiction from the Secretary of the Navg to the
Secretarg of the Interior as of June 1, 1977. 42
U.S.C. 86501 et seq. Viewed as simply a transfer
of jurisdiction, it may be arqued that concurrent
jurisdiction continues. The Act clearly prohibits
any development leading to production of petro-
leum until specifically authorized by Congress. The
Act also provided for the Secretary of the Interior
to assume immediate jurisdiction of “any activities
related to the protection of the environmental, fish

Are dedications and vacations separably control-
lable ‘without being part of a subdivision? Street
vacations may be regulated by the platting hoard
even where no original subdivision was involved.
AS. 829.33.240(b). Does it follow the dedication
of land not part ‘of a subdivision may also be
included? Certainly the Borough has the’statutory
authority to otherwise control the establishment of
streets and roads by setting minimum _|mP_rovement
standards and reqlumng dedication. A.S.
§29.48.030(1) and (12); $§29.48.035(19); and
829.33,080(b)(4). Its home rule powers should
enable it to do so also. The Code ﬁresently requires
all streets to be dedicated to the public, N.S.B.
Code §18.08.150, where a subdivision is involved.
The Plattmg ordinance might be broadened to
reflect an intention to requlate all streets, or a
separate ordinance might be developed. Title thir-
teen of the Borough Code is reserved for “ streets
and sidewalks” and the comBIetlon of this title
should address this concern. Broadening the plat-
ting ordinance may be the first step in this direc-

n.

Though the hoard may deny approval of a
subdivision, it must do so in ertln?, stating its
reasons; the act does not indicate wha g_roun_ds are
proper or improper. Similarly, little direction is
given the board In Title 18 of the Code. No plat
may be recorded nor lots sold until the subdivision
has' been approved by the platting board. A.S.
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§40.15.010, §29.33.190, and N.S.B. Code
§18.12.010. Plattin aPprovaI may address dedica-
tions and making of * allowance for . .. installation
of ... sewers, water lines, drainage, and other pub-
lic utility facilities and |mProveme_nts_.” “AS.
§29.33.150(3). This section states jurisdiction is
not limited to the specified areas of control, so
more is possible. A.S. §40.15.030, the state rec-
ording statute, speaks of “parks and other public
areas” shown on a plat as being dedicated upon

recordmsg. ,
- N.S.B. Code 8§18.08.210 provides for “alloca-
tion” of land for open space and school use where
a parks or school plan exists. Exactions of land as a
condition of subdivision approval can be an impor-
tant acquisition technique that does not necessitate
a large outlay of funds by the Borough. Use of fees
in lieu of dedications ‘might also be explored,
approachin somethln%_ll_ke a land develjpment tax
as discussed later. Addition of abond requirement
for ensuring completion or construction of
promised improvements might also be considered.
As concerns development along the Haul
Road, theJJIattmg authority of the Borough should
be asserted whenever a subdivision is proposed. No
division and transfer is legally permitted without
this local review and approval. However, where no
division is involved, the platting power is of little
value. The addition of the suggested Ia,nlguaqe on
roads to the subdivision ordinance will" help to



(or did not allow) most all uses, this technique
mlght be used. This would create the demand and
Pu the Borougih in a_E)osmon to bargain. It would
hen be possible to tailor the development controls
for each project in light of the circumstances
through the contract zone. Potential problems and
necessary limits on development could be provided
for in the contract or covenants. Each development
would be negotiated. This requires considerable
time to review each project and lacks a Iarﬁe
amount of certainty. It may be more useful for the
larger, unusual prolject and as areas of the Borough
become more developed.

SUBDIVISION REVIEW POWERS

Regulation of the subdivision or P_Iattmg of
land is by the plannln% commission ac mg as the
Plattmg board. 'A.S. §29.33.150 and N.S.B. Char-
er §8.010(b). The platting requirements are to be
waived for large lot (over five acres) subdivisions
with four or less lots not involving dedication of a
public area or street—unless the transfers are made
In anticipation of a subdivision development. A.S.
§29.33.170. All subdivisions must be reviewed: the
platting, requirements will be waived on an individ-
ual basis where appropriate. No subdivisions are
exempt from Borough control and review. This
waiver provision requires submission of “satisfac-
tor¥ evidence” that the criteria in section 170 are
met. A shortened review process could be establish-
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ed to provide for this less extensive approval and
waiver of the formal plat requirements. The Code
continues to follow this section. N.S.B. Code
§18.04.050. L -
The waiver section is designed to facilitate
transfers of larger parcels of property not intended
for subdivision development. An example might be
transfers among family members or at the death of
the original owner. " Where further subdivision
development is anticipated, the waiver should not
be given If a dedication is to be required, the
formal procedures should be followed. Dedications
of streets or other public areas should be routinely
required, so the waivers may be minimal. The

requirements may be waived in certain other situa-

tions found to be outside the intent of the platting
act, and state recording act. A.S. §40.19.010 to
.020.

_The jurisdiction of therplat_ting board is quite
traditional and examples o thlng[s that may be
requlated are mostly concerned with the form and

layout of the subdivision. A.S. §29.33.150. How-

ever, the jurisdiction of the Iattin% board is not

limited only to those specified aspects of a subdivi-

sion or plat. It does extend to all activities involved
in Flattlng. A plat is generally defined as a division
of land into two or more parcels or parts. Section

150 extends jurisdiction c-er *subdivisions, dedica-

tions and vacations of land." Again, Code and
Charter provisions are similar to the state statute.

and wildlife, and historical or scenic values." The

Secretary may desminate areas of “significant sub-

sistence, recreational, fish and wildlife, or historical
or scenic values," and regulate_exploration to
ensure those areas are protected. The Act does not
change the section under which the bengcase was
decided, but rather sets up a new section for
control over the Alaska Reserve. Jurisdiction is not
said to_be exclusive or to prohibit state exercise of
authority, so that concurrent jurisdiction, to the
extent ot inconsistent, may be argued to still be
present. Congress knew of the Longdecision wh.u
It passed the new Act, but indicatéd no intention
to specifically avoid that interpretation. This
would indicate approval of concurrent jurisdiction.
Though the NPRA is withdrawn from ‘entry under
all public land laws, previously selected ‘surface
lands may be conveyed to native village corpora-
tions pursuant to ANCSA. 42 U.S.C. 86502, This
P_otentlal transfer would further support the posi-
jon that state/local jurisdiction is proper and
necessary. . o

~The “significant area” designations and requ-
lations might arguably displace some local HUHS IC-
tion if the federal controls leave no area for local
control. The Secretaiy of the Inferior, through the
Bureau of Land Management, has promulgated the
requlations called for In the Act. 42 Fed. Register
28720, June 3, 1977. When queried on a proposal
for these regulations allowing the state to impose
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more stringent regulations, the Bureau declined to
accept such a proposal, responding that this was
“unnecessary” given the “level of Cooperative dis-
course provided in the regulations.” The Bureau's
position would seem to he that providing for state
action is not needed. This does not necessarily
evidence a position that state or local controls
would be totally mproger or not allowed, It does
not fully answer whether concurrent jurisdiction
may continue, Applgmg the conflict or preemption
analysis described above, the answer is still unclear.
There is no express intent by Congress to deny
concurrent exercise of authority; implication of
such intent seems unlikely also, as noted above.
The 3uest|0n becomes whether state/local re?ula-
tion directly conflicts with the federal controls or
presents a * physical impossibility" of complying
with both. As the Northern SateS Power Q0. case
discussed earlier notes, more strlr][qent state con-
trols are not the type of impossibility of concern.
The Bureau may well resist state controls of a more
restrictive nature, Lut it is Congressional intent,
not BLM intent that is determinative. Thus, the
state and its local ?overnments should continue to
assert their own interests and apply more stringent
regulations if felt to be necessary. _

BLM chose to rely on the cooperation proce-
dures in the Act, to brmg in state/local interests.
Consequently, these should be pursued and used to
their fullest extent by the Borough. This includes a



sgemal task force to “conduct a study to determine
the values of, and best uses for, the lands contained
in the reserve” The task force is to include
“representatives from the government of Alaska
Landé the Arctic slope native community.” 42
S.C. §6505(b)(1) (22). This study is"to be
completed and a report submitted to Congress by
April 5,1979, _ _
The Buioau is to consult with local agencies
and native oiganizations before ’oermlttm or re¥
striding use of and access to lands within the
NPRA.” In addition, the cooperative Erocedures
agreement between BLM and USGS, 42 Fed. Regis-
ter 4522, January 25, 1977, calls for local consul-
tation. Two studies of NPRA are to be made "to
determine the best overall procedures to be used in
the development, production, transportation and
distribution of petroleum resources in the reserve”
and to “determine values of, and best uses for, the
lands in the reserve." 42 US.C. 86505(a)(1) &
(b)(lJ. Preliminary and final plans are to be pre-
Pare by BLM and USGS, and BLM is “ responsible
or notlfyln?, coordinating, and consulting with
other federal, state, and local agencies having statu-
tory or requlatory responsibilities, the Arctic Slope
Regional Corporation, and affected village corpora-
tions as aRpro riate, and oilier Native communities
through the North Slope Borough and other inter-
ested parties regarding the plan." 42 Fed. Register
4544, cooperation agreement part A.
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The USGS will not prpmul%ate its own requla-

tions for exploration activities; this will be covered
by the cooperative plans and aﬁreements with
individual contractors. The Borough should ensure

that its interests are adequately protected by par-
t|C|pat|r_1% in these nlans and agreements. Compli-

ance with local regulu*ions may be made a part of
the agreements, or similar standards mcorgorated
into the agreements themselves. The USGS leaves

surface concerns to BLM, and it views the “signifi-

cant areas” identified by BLM as still available for
exploration. .
The Alaska Reserve Act also makes special

provision for federal financial assistance to munici-

alities for needed public services and facilities.
he need must be a "direct result of the exp: ra-
tions and study activities." The Secretary must also
determine_"that an unfair and excessive financial
burden will be incurred by such communities as a
result of the increased need for such services and
facilities." Existing federal programs are to be used
to meet this responsibilitiy. 42 U.S.C. §6507(h)
| 8107 of Act]. ,
The existence of the Reserve area and its
control by the federal government is not directly
relevant fo the Haul Road itself. Like the other
major withdrawn federal land holding in the Bor-
ou?h_, the Arctic National Wildlife Refuge, it is
outside _the area |_mmed|ate|K traversed by the

Road. This discussion does, however, give some

actual zoning districts delegated to the village
governing body. Any prior existing municipalities
within the Borough might be treated this way also.

AS. 529.33.070(b) specifically provides for dele-

gation of planning and zoning * administrative and
enforcement responsibilities™ to cities. See also
N.S.B. Code §19.32.010. No specific provision is
made for unincorporated villages. A general dele%a-
tion of power to "hear and decide" cases under the
jurisdiction of the planning commission, the plat-
ting board, and the board "of adjustment is statu-
torily _possible by ordinance under A.S.§29.33.
245 The delegation may be to a hearing officer, a
board or a commission. It mltrqht be possible to
establish a village hoard or officer to hear such
cases—conditional uses variances, and subdivision
plats—for the limited area of concern to the village.

The other element of this section allows use
of contract zoning. It is defined as a "zoning
reclassification to a less restricted use when the
owner of the rezoned property, either through an
a?reement with the assemblY or acovenant in favor
of the horough, places restrictions on the use of
land beyond the zoning requirements generally
attaching to the new district in which the propert
has been placed.” A.S. §29.33.090(a_}, us amended.
The Code or Charter do not specifically address
this. When a parcel of property is zoned to a
specific classification there may "be a_number of
uses that are permitted in that zone while only one

or two of those uses are really wanted or desired. A
chan%e may be %ranted believing that a motel will
be placed “on the lot. However, if the zoning
classification is broader, then anz/ of the other
permitted uses might be legally established. Thus,
It IS possible a gas station or restaurant, assuming
these were also permitted uses, may be placed on
this parcel of property with no néed for furthoi
Permlsm_on or review. Contract zoning is designed
0 alleviate this by prowdln? in an" enforceable
contractual agreemént that only a specific use will
be made of the property. Hence, it iS not necessary
to have dozens of zones, each narrowly drawn, t0
ensure represented uses are actually what hapFens.
The land is placed in a general zone that allows
many uses, and by contract only one of those uses
may " be utilized and only in a specific manner as
vatlded by the terms or conditions of the con-
ract.

Utilization of contract zoning requires a land-
owner to reciuest a change in the existing classifica-
tion to another classification. If the land can he
used in the desired manner under the present
zoning, the landowner is under no compulsion to
request a change and the local %pvernment has
nothing to bargain with. With the limited number
of districts in the Borough’s zoning ordinance and
broad use classification, contract zoning may not
be very useful. If a zoning district were to be
established along the Haul Road that prohibited



of federal ownership
h to take an
planning stages

facilities.” A.S.
Code language is similar to this
5.B. Code §19.04.010. It should
development
_ f public ser-
) in certain areas may be
ities and services arc con-
_ erwise planned to be made available,
~This would allow for establishment of broad
districts or sectors within which development
might be allowed and areas where it would be
discouraged or not allowed. District; might be
established around Barrow and Prudhoe Bay ¢
areas permitting development, with more specific
zoning use districts then delineated within the
general district. Another district or sector might be
established along the Haul Road up to a distance of
so_many miles. Development could be allowed in
this aréa, but prohibited outside the sector. The
bo further separated into more tradi-
es of residen-
he remainder
nated as develop-
able for develop-

indication of the complexit
patterns and the need for the
aggressive position very eurly in the
for any area,

FEDERAL LANDS TRANSFERRED
TO ALASKA NATIVES

The jurisdiction of the state and local units of
government extends over lands
natives under the Settlement Act. These lands may
be treated as any other _
once patented to" individual natives or
onal corporations. The .
e settlement is t¢ be made “ without
any permanent racially defined institu-
ts, ‘privileges or obligations, without
a reservation system ... and without add-
ories of property and institutions
tax privileges or to the legislation
ing special relationships between the Unit-
overnment and the State of Alaska.” 43
rom easements potential-
he Secretary across native lands,1
general restriction affecting the state is a
n on taxation of undeveloped native
lunds until 1991. However, lands that are leased or
developed may be taxed—"municipal taxes, real
property taxes, or local assessments.” The tax
tion provision is somewhat ambiguous and
e interpreted in several ways. See Price, et

h's best interest. The
ate to expected envi-

action would be in the Borou
specified conditions could re d envi
ronmental impacts, dangers to Borough’s inhabi-
tants, policies in Borou
matter of concern to deve ,

~This would differ from the simple by right
zoning classification where a s
developed without the necessi
permit and meeting certain con
development, Use of the special o
sitate commitment of resources to administer and
issue the approvals. Some conditions may also
require an ongoing monitoring to ensure compli-
ance, which could also require time and personnel
to make inspections or complaints by others as to
ht be awaited before takin
_ | or fee to cover cost of moni
might be required. It is also possible to impose a
time limit on the special permit, thus necessitating
plication and review of the activity after a
certain amount of time has passed.

Review of the permits is
to the Borough Assembl
Adjustment.
tional review would be by [
Two important elements of the statutory section
delegating zoning authority to the Borough are
authorization to use contract zoning and a provi-
sion that zoning may “stimulate systematic devel-
opment of transportation, water, sewer, school.

29.33.090(c)(6
latter language. : 81!
be sufficientto provide for timin
in accordance with the availabili
vices. Efforts to develo
denied until
structed or ot

h plans, or most any
opment in the area.

ecified use may be
ranted to Alaskan
private holding of land

village or re
declares that

violations mi
action. A hon
ing to the cate

area might bo_
tional zoning districts for various t
tial, commercial or industrial uses.
of the Borough outside areas desi
ment sectors would not be avai _
ment until general policies on areas suitable for
such development were modified. N
This sector approach might also facilitate
for some village areas. The
e land area could be classified as a develop-
ment sector, and the detail'- and administration of

U.S.C. 81601

(b). Aside f
reserved by

19.32.030(A
resort to the couts,

local decision-makin

ul, "The Tax Exemption of Native Lands Under
Section 21(d6) of the Alaska Native Claims Settle-
ment Act,” 6 UCLA-Alaska Law Review 1 &1976{).
Furthermore, easements are recognized as a taxable
interest in real propertg in accordance with state or
local law. 43 U.S.C. 31620(d). Other miscellane-
ous provisions of ANCSA might, be of concern in
certain circumstances. National Wildlife Refuge
land patented to Village Corporations include a
right of first refusal to allow the United States to
buy it back if offered for sale, and the land remains
subéect to Refuge area requlations. 43 US.C.
§1622(g). Lands patented in"a Natjonal Forestare
to include a condition that lands be managed
similar to National Forest lands for 12 years. 43
US.C. 81622(k).

FEDERAL LAND POLICY AND
MANAGEMENT ACT OF 1976

As noted prevmusl*, the exclusiveness of fed-
eral jurisdiction over federal property may be
determined by exPress or implied intent to allow
or not allow Tocal laws to be applied. This intent
can be found by examining the statutory authority
for federal management agencies and”the major
federal land classifications. Much of th_e_’{_)ubllc
lands are under the mana?ement responsibility of
the Department of the Interior's Bureau of Land
Manaqement; the second major classification of
federul lands, the National Forests, are managed by



the Department of Agriculture's Forest Service.
The authority and responsibility of the BLM was
recently reviewed and, clarified "by a new organic
act—Federal Land Policy and Management Act of
1976, Pub. L. 94-579,"Oct. 21, 1976, 90 Stat.
2743. The Forest Service's authority was also
recently modified by Congress.

The BLM Act directs the Secretary of the
Interior to inventory and develop land Use plans
for all public lands under his jurisdiction—except
OCS lands and reservation lands. Of particular
importance in this process is the consultation and

participation of the public and state/local govern-

ment. 43 U.S.C. §1712(c)(9) provides that the
Secretary shall:

... coordinate the land use inventory
planning, and management activities of
or for “such lands with the land use
planning and mana%ement programs of
other Federal departments and agencies
and of the States and local governments
within which the lands are located . ...

la,nd keep apprised of State, local, and
ribal land use plans; assure that consi-
deration is ?lven to those State, local,
and tribal plans that are germane in the
development of land usg plans for public
lands .. . assist in resolving, to the extent
practical, inconsistencies Detween Feder-

al and non-Federal Government plans,
and shall provide for meaningful public
involvement of state and local Povern-
ment officials .... Land use plans of
the Secretary under this section shall be
consistent with State and local plans to
the maximum extent he finds consistent
\t/\él,thAFtederal law and the purposes of
is Act.

Thus the plans prepared for federal lands will
address local/state concerns. The extent of the
‘ consmtenc*” with local plans is not well spelled
out. It is clear, however, local authority has not

been totally preempted. Where there is no over-

riding federal law or policy, local concerns should

be respected. Federal law may become the control-

ling law, but there is room for negotiation here.
Local citizen advisory councils may be established
to advise on plans and management decisions, and
are_to include local elected officials. 43 U.S.C.
§1739(a). | ,

The Act is even stronger_on following local
Pollutlon control regulations. The BLM plans arc
0;

provide for comPllance with applicable
pollution control laws, including State
and Federal air, water, noise, or other
pollution standards or implementation

stated policies and accomplishments of its goals.
Zoning that would inhibit or frustrate these goals
and policies is invalid and should not be conscious-
ly a %pted. _ _
- Temporary zoning regulations may be estab-
lished as interim controls ‘while the community’s

various plans are being completed. Without adoF-
y

tion of formal plans, the zoning must obvious
Proceed on its own. The interim controls are only
ha.tftemporarg—and the appropriate plans and
policies must be prepared and formally adopted.
As long as the plans and permanent controls are
being studied ‘and deveI_oRed with reasonable
deliberation and in good faith, the interim controls
will stand. As time passes, however, the interim
nature of the temporary controls weakens their
validity. Several years to develop a plan is not
unreasonable, and the time may be considerably
longer as the situation increases in complexity.

The statutory grant of zoning power in A.S.
§29.33.090 is very broad as is the Borough Char-
ter. N.S.B. Charter §8.010-020. Zoning may
address itself to, among other things, the use of
land, structures located on the land; and distribu-
tion of population, A zone or district can be drawn
on a map controlling all uses of land within that
area. Certain types of uses can be allowed in the
zone and all “others prohibited. Limitations or
requirements for_the amount of land necessary for
a project, density of development, and design

constraints on the height or location on the prop-
erty of structures may also be included in this
zoning provision. The stated uses of a zonmg
district are typically allowed by right if the state
requirements are met. There 1S no provision for
discretionary review of any proposal; it is a yes or
no situation. More detailed conditions and a
modicum of discretion are made possible by the
conditional use R)ermlt procedure. B
_Conditional use provisions are specifically au-
thorized. A.S. 529.3 .084(d33 . Use variances are
prohibited. A.S. 529.33.110(c). Conditional use
permit., are provided for in A.S. 529.33.084(d)(3)
and in N.S.B. Code 52._12_.160([0)(3), to be Issued
by the Planning Commission. The conditional or
special use permit technique could be utilized to
control development along the Haul Road. A zon-
ing district would be established along the Haul
Road in an area where development is desired or is
anticipated. This could be up to so_man}/ miles on
either side of the Road, or maPped In detail on the
basis of development potential or known problems
along the Road. Once mapped, development could
not take place in this zone until certain specified
conditions were satisfied. An application for the
permit would have to be made by the land owner
or developer, and this application would be review-
ed by the Borough planning commission, or other
authorized decision-maker,” to determine if the
conditions would be met and ensure the proposed



of Alaska land selections. Until these decisions are
inalized, amblgum( exists. However, the Borough
may rlghtfuI!YI apply -ontrols regardless of owner-
ship or classification. Modifications ma¥ be neces-
sary, but this does not mean a * hands-off" position
must be taken by the Borouqh. On the contrary, a
most aggressive position should be asserted.

SPECIFIC NORTH SLOPE BOROUGH
POWERS—INTRODUCTION

The North Slope Borough is a home-rule
government and may exercise all powers not deni-
ed to it by the State. AS. §29.08.010. The
Borough's authority is also determined by its
Charter. State statutes control in certain circum-
stances, A.S. §29.13.100, and may be looked to in
other situations for guidance even though not
controlling. The Charter reflects many of the prior
requirements and provisions of the “areawide au-
thority statutes for an organized first-class bor-
ough. A.S. §29.33.010.

Land use policies and controls over develop-
ment are accomplished th_rou%h the government's
spending, eminent domain, taxation and police
Powe.r authorities. As concerns the Haul Road, the
axation and police power controls are the most
relevant. As a home-rule borough, the North Slope
Borough has considerable discrétion in the exercise
and design of these powers. Again, the charter

((%)&2) selections, and_ the Alaskan Native and State
f
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provides the most guidance here. A brief summary
of the basis for and scope of the Borou%h’s POWers
is presented below. This is followed by a more
specific discussion and recommendation on the
techniques and types of controls the Borough
might best utilize In the Haul Road area. These are
integrated into the existing Municipal Code provi-
sions.

ZONING POWERS

The powers of the Borough in the area of land
use pla_nnln% and control are quite typical, with the
exception that adoption of controls is made man-
datory. The state has delegated a fairly broad ,ranﬁe
of police powers to local governments. |n|t|aK
through its plannmgz commission, the Borou%
Assembly is to adopt land use and zoning requla-
tions mcIudm%] a zoning map. N.S.B. Charter
§8.010-.020. Th | .
ment of land use controls is the community's
comprehensive plan. This lolan, with its various
Polmles and substantive elements on land use,
ransportation, etc., sets the framework for making
land development decisions and should determine
which regulations are to be adoPted. Though the
lan has no direct regulatory effec’ zoning must

Be adopted in "accordance” "with this comprehen-

sive plan. N.S.B. Code §19.04.010. This means the
two "documents must be consistent. The zoning
must be designed to ensure protection of the plan's

e hasic document for establish-

plans.... 43 US.C. 81712(c)(8).

This_provision calls for compliance, without any
qualifiers. State/local pollution regulations must be
followed. Pollution controls are often difficult to
dlstm%msh from other controls |mpIement|ng|| a
local Tand use plan. The Act is not very detailed
here, perhaps the re?ulatlons will address this. The
exact nature of local plans to b°. considered is not
spelled out well either. The Act speaks of planning
and management programs, as well as plans, so
policies and objectives of the Borough may be
asserted even though a formal comprehensive plan
e\éldetn%lng the policies may not yet be fully
adopted.
ptIhe Act does define the term “public involve-
ment” .
[T]he opportunity for participation b
affected citizens in rulemaking, decision-
making, and planning with respect to the
public lands, including public meetlnﬁs
or hearmPs held at locations near the
affected fands or advisory mechanisms,
or such other procedures as may be
necessary to provide public comment in
a 7oartlcular instance. 42 US.C.
§1702(a).

~ Also, when public lands are to_be sold (“offer-
ing for sale or otlierwise conveying”), the local
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governme_nt in the area is to_be given at least 60
ays' notice “in order to afford ‘the appropriate
body the opportunity to zone or otherwise regu-
late, or change or amend emstmg zoning or other
regulations conceming the use of such lands prior
to"such conveyance.” 43 U.S.C. §1720 [§210 of
Act]. This might arguably include leases and con-
veyances of partial interests in public lands, as the
term public lands is defined in the Act to Include
any interest in land. 43 U.S.C. §1702(e) [§103 of
ACt]. The use of easements, permits and leases,
among other devices, is specifically allowed as a
means of managing public lands. 43 US.C.
§1732(b). Patents or other documents of convey-
ance may include such terms “_necessar¥ to insure
proper land use and protection of the public
Interest.” 43 U.S.C. §1718. Specifically, the Secre-
tar%/_ls prohibited from making any conveyance of
public lands:

contamln? terms and conditions which
would, at the time of the conveyance,
constitute a violation of any law or
requlation pursuant to State and local
I%%ilgse plans or programs. 43 U.S.C.

With the right to notice and prohibition against
conveyances in violation of local regulations, the
Borough should be able to stop proposed inconsist-



ent private development proposals. The local Bor-
ough regulations mlght he Incorporated into the
conveyance itself. This would_qlve the added ad-
vantage of having the potential resort to federal
enforcement of ~ those conditions. 43 US.C.
§1733. The Borough could still enforce its requla-
tions and attempt to stop alleged violations. The
federal threat might also include loss of the prop-
erty or interest if certain conditions were violated.

Cooperation with local officials in enforce-
ment of local regulations and contracts with local
officials to allow for local enforcement of federal
re%ulatlons are specifically permitted. 43 U.S.C.
§1733(d) and _(cS)(l). Making of loans for areas
impacted by mineral development is also included.
43 U.S.C. 81747, See also, 42 US.C. §6507(h).
Consideiation must be made of state land use
policies in %rantlng rights of way. 43 US.C.
§1763. Rights-of-way must comply with “State
standards for public health and safet?/., environmen-
tal protection and siting, construction operation
and maintenance of or for rights-of-way for similar
purposes if those standards are more stringent than
applicable Federal standards." 43 U.S.C. §1765(a).

FEDERAL LAND CATEGORIES

‘The three major categories of DOI classified
public lands—nationa" arks, wildlife refuges, and
wild and scenic ri. is—are also governed b
statutes and regulations which may affect or pre-
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vent exercise of Iocalgurls_dlct_lon. For example, the
statute on Wild and Scenic Rivers provides that the
jurisdiction of the state is unaffected by the Act
‘to the extent that such jurisdiction maty be
exercised without |m{3a|r,|ng the purposes of this
chapter or its administration.” This leaves room for
clate/local action with the caution that where
inconsistencies arise, the federal regulations prevail,
In some instances local zoning controls are to be
encouraged by the Secretary 0f the Interior over
particular areas in need of special protection. See,
e, 16 US.C. 8459h-4 and 36 CFR 27.1 et seqs.
Cape Cod National Seashore); 16 U.S.C. §460ff-

Cuyahoga Valley National Recreation Area); and
6 'US.C. 845%-2, 36 CFR 28.1 et seq. (Fire
sland National Seashore). Withdrawals of land
from operation of public land laws will require a
public hearln(%. 43 US.C. 81714(h).

Public Tands under the authority of the
Department of A%rlculture’s Forest Sefvice were
also the subject of recent legislation. Generally, a
“State wherein any such national forest is situated
shall not, by reason of establishment thereof, lose
its jurisdiction.” 16 U.S.C. §480. The Forest and
Rangeland Renewable Resources Planning Act of
1974, PL 93-378, as amended by the National
Forest Management Act of 1976, PL 94-588, 16
U.S.C. §1600 et seq., imposed new responsibilities
on the federal government for national forest
lands. While multiple use and sustained yield, 16

US.C. §528 et seq., principles still apply, the
Forest Service is to prepare an assessment or
inventory of all forest lands, and_develop resource
and land management plans. The Secretary of
Agriculture is specifically directed to give staté and
local governments “opportunity to comment upon
the formulation of standards, “criteria, and guide-
lines applicable to Forest Service programs.” 16
US.C. 81612 [811 of F&RRRP Act].

Conveyances for r!?ht-of-wa% Burposes are
specifically ‘covered by Title V of the BLM Or%amc
Act, Federal Land Policy and Management Act—43
US.C. 881761 to 1771. Utilization of corridors
for ri hts-of-vv_aK IS to_be encoura?ed, but corridors
already established will apparently not be reconsi-
dered “or planned under the new Act—43 U.S.C.
§1763. However, the right-of-way agreement for
any pipeline, transmission line or”roadway would
have to comply with the new provisions.” Section
1765(a) specifically provides for terms and condi-
tions of a right-of-way agreement. Each shall con-
tain terms and conditions which:

o reguwe compliance with applicable
air and water quality standards establish-
ed by or pursuant to applicable Federal
or State law; and (iv) require compliance
with State standards for E)ubllc health
and safety, environmental protection
and siting, construction, operation, and

20

maintenance of or rights-of-way for
similar purposes if those standards are
more stringent than applicable Federal
standards ... _
Similar conveyances by the Secretary of Agri-
culture over National Forest lands may be covered
By 16 U.S.C. §B497 and 497a, rather than 43
S.C. §1761. The latter section specifically does
not apply to roadways for commercial recreational
developments. These would apparently continue to
be granted pursuant to the Title 16 provisions cited
above. The regulations for this section, 36 CFR
251, allow for issuance of special use permits, but
make no_provision for consideration of local requ-
lations. This needs to be brought to the Secretary’s
consideration under the new Congressional diréc-
tives given in 16 U.S.C. §8§1600 ef'seq. and during
the planning process carried on pursuant thereto.

SUMMARY-BOROUGII CONTROLS ON
ALL TYPES OF LANDS

These Paragraph_s %lv,e a g{eneral picture of the
management responsibilities of the federal %overn-
ment and evidences of Congressional intent as to
concurrent exercise of contral. Obviously, much has
yet to be determined in Alaska because of the
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™N PHE HOYSE - BY THE STATE AFFAIRS COMMITTEE

SENATE C3 FOR CS FOR HOUSE BILL NO. 838
IK THE LEGISLATURE OF THE STATE OF ALASKA
TENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to the North Slope Road.l*
BE IT ENACTED BY THE LEGISLATURE OF THE STATF. OF ALASKA;
* Section 1. AS 19.10 is amended by adding a new section to read:

Sec. 19.10. 1*%5_ NORTH _SLOPE ROAD. (a) The North SIope.Rciad s
de3|gnated part of the state highway system, effective on the date of
transfer to the state under terns of the contract between the Alyeska
Pipeline Service Company and the state.

(b) The department stay not give preferential access to the North
Slope Road toany group of users. Whenever the highway is open, it
shall bo opento the general public in the same manner as any other
state highway.

(c) The department shall maintain the highway for use by the
general public for 12 months each year.

(d) In the event of conflict between this section and other por-
tions of this title, the provisions of thia section shall govern.

(e) Theappropriate departments shall conduct immediately an
impact study to determine the need for public protection of fish and
game resources and the security of the Trans-Alaska Oil Pipeline.

See. 2. AS 33.05.035(a) is amended by adding a new paragraph to read:
(15) classify and make available for disposition under state
law land of the atatc along tho North Slope Road which may, in the
director's judgment, be necessary to serve the traveling public: pending
classification, the director shall issue Cemporary-uac permits for no
more than a 10-your period, with subsequent renewals for 10-ycar terms,
-i- SCS CSHB 333
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to applicants who agree to provide necessary services for the traveling
publicj the director, with the approval of the commissioner, shall
determine the land to be Bade available under this paragraph and the
I|m|tat|ons cgndr|>t|dns and terns of the permitj the permlts shaII be
offered at public auction to the highest bidderj after classification, a
permit holder has the rights granted under the permit and the right to
meet the highest bid offered at the first disposal of the la id subject
to the permlt after the explratlon of the permlt

* Sec. 3. AS 44.33.020 is amended by addlng a new paragraph to read:

(22) assist persons wishing to provide services to travelers
on the Worth Slope Road In obtaining the use of existing facilities and
the creation of new facilities.

* Sec. 4. AS 16.05.920 is amended by adding a new subsection to read:

(c) Mechanical vehicles may not be operated off the right-of-way
of the Worth Slope Hoad north of the Yukon River Bridge except as pro-
vided under federal or state law. No person may hunt within five miles
of the right-of-way of the North Slope Road north of the Yukon River
Bridge. Sport fishing from the right-of-way of the North Slope Road
north of the Yukon River Bridpc may be permitted under regulation of the
Board ot Fisheries.

* Sec. 5. AS 19.25 is amended by adding a new section to read:
ARTICLE 5. MAINTENANCE OF NORTH SLOPE ROAD.

Sec. 19.25.270. MAINTENANCE OF NORTH SLOPE ROAD. (a) It shall be
the general policy of the department to maintain the North Slope Road
under bid contract,

(b) The procedures of the department established under AS 19.10.-

170 - 19.10.250 shall be utilized in any maintenance of the North Slope
Road.
(c) If no satisfactory bhid is received, the department is respon-
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IN THE LEGISTATURE OF THE STATE OF ALASKA
' TENTH LEGISLATURE - SECOND SESSION t
A BILL
For an Act entitled: "An Act relating to the North Slope Road."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 19.10 is amended by adding a new section to read
Sec. 19.10.105. NORTH SLOPE ROAD, (a) The North Slope Road is
designated part of the state highway system, effective on the date of
transfer to the state under terms of the contract between the Alyeska
Pipeline Service Company and the state.
(b) The department may not give preferential access to the North
Slope Road to any group of users. Whenever the highway is open, it
shall be open to the general public in the same manner as any other
state highway.
(c) The department shall maintain the highway for use by the
general public for 12 months each year.
(d) In the event of conflict between this section and other por-
tions of this title, the provisions of this section shall govern
(e) The appropriate departments shall conduct immediately an
impact study to determine the need for public protection of fish and
game resources and the security of the Trans-Alaska 0il Pipeline.
* Sec. 2. AS 38.05.035(a) is amended by adding a new paragraph to read
(15) classify and make available for disposition under state
law land of the state along the North Slope Road which may, in the
director's Judgment, be necessary to serve the traveling public;\pending

classification, the director shall issue temporary-use permits for no
more than a 10-year period, with subsequent renewals for 10-year terms,
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to applicants who agree to provide necessary services for the traveling

public; the director, with the approval of the commissioner, shall
determine the land to be made available under this paragréph and the
limitations, conditions, and terms of the permit; the permits shall be
offered at public auction to the highest bidder: after classification, 1
permit holder has the rivghts**g"rant?éa unde. *he permit and the right to
meet the highest bid offered at the first disposal of the land subject
to the permit after the expiration of the permit.

* Sec. 3. AS 44.33.020 is amended by adding a new paragraph to read:

(22) assist persons wishing to provide services to travelers
on the North Slope Road in obtaining the use of existing facilities and
the creation of new facilities.

* Sec. 4. AS 16.05.920 is amended by adding a new subsection to read:

(c) No person may operate a mechanical vehicle off the right-of
way of the North Slope Road north of the Yukon River Bridge. No person
may hunt within five miles of the right-of-way of the North Slope Road
north of the Yukon River Bridge. Sport fishing from the right-of-way of
the North Slope Road north of the YukonRiver Bridgemay be permitted
under regulation of the Board of Fisheries.

* Sec. r. AS 19.25 is amended by adding a new section to read;
ARTICLE 5. MAINTENANCE OF NORTH SLOPE ROAD.

Sec. 19.25.270. MAINTENANCEOF NORTH SLOPE ROAD, (a) It shall be
the general policy of the department to maintain theNorth Slope Road
under bid contract.

(b) Th"™ procedures of the department established under AS 19.10 .-
170 - 19.10.250 shall be utilized in any maintenance of the North Slope
Road.

(c) If no satisfactory bid is received, the department is respon-
sible for maintenance for the period specified in AS 19.10.105(c).
CSHB 838 am -2- #
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THE LEGISLATURE OF THE STATE OF ALASKA
TENTH LEGISLATURE

FISCAL. note.
. R_E?RUEST _
Bill/Resolution No. cs for HB-838
Title North Slope Road FY 79 Ootf. thru June (contract Torcesf
Requested Dy J.H. Hogan Date May 10, 1978

. FISCAL DETAIL , , .
Agency Affected Department of TransP.ortatlon and Public Facilities
Pro(?ram Categor{J Affected  Transportation, General Government

Budget Request Unit(s) Affected DOT/PF Interior. Region Maint, & Operations

Highways, Buildings and Camiunications

EXPENDITURES  (Thousands of Dollars)

FY 77 FY 78 FY 79 FY 80 FY 81 FY 82

100  PERSONAL SERVICES
200  TRAVEL 56.4 ,
300  CONTRACTUAL 5756.5
400  COMMODITIES 7133.0
500  EQUIPMENT 338
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.
TOTAL
1297.6
FUNDING  (Thousands of Dollars)
EENERAL FUND 1297.6
EDERAL FUNDS
OTHER (Specify)
POSITIONS
FULL TIME 9
PART TIME
TEMPORARY

Il ANALYSIS (See Fiscal Note Preparation Instructions, Section I11)

1. This note does not include working capital fune, Fish and Game Environmental
conservation and Public Safety.

2. It is assumed that the monies needed to maintain the road by State Force is
the upper limit on awarding contract.

3. Al camp facilities will be maintained and built by the State and used by the
contractor.

IV. DATE May 10, 1978 PREPARED BY  James F. O'Sullivan , .
AGENCY  Department of Transportatiom & Public Facilities

Original: Legislative Finance PHONE  465-3910
cC: Budget and Management
Prime Sponsor (First Legislator Named)

33- 001 (Rev. 10/76)
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