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FURTHER:
1/17/78

Date:

Mr. Speaker:

The Committee on FINANCE has had HR
"An Act making t special appropriation to the Department of Law; eft", date.
» " . - - » =i
under consideration and (a maj jrity of the committee) (the committee
reports it back as follows)
( recommends it do pass ( ) recommends it do not pass
( ) recommends it do pass with attached amendment(s)
( ) recommends it be replaced with CS for
and () new title ( ) same title

( ) AND attaches a Letter of Intent ( ) New Fiscal Note
( ) reports it back without recommendation

( ) and recommends it be referred to the Committee

MEMBERS SIGNING DO PASS: OTHER RECOMMENDATIONS:

H 60 (rev. 6/77)
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Referred: Finance

BY THE RULES COMMITTEE BY
IN THE HOUSE REQUEST OF THE GOVERNOR

HOUSE BILL NO. 648
IN THE LEGISLATURE OF THE STATE OF ALASKA
TENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act making aspecial appropriation tothe Depart-
ment of Law; and providing for an effectivedate."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The sum of $958,300 is appropriated from the general fund
to the Department of Law for presentation of the state's position at ICC
tariff hearings.

* Sec. 2. The unexpended and unobligated portion of this appropriation
lapses into the general fund June 30, 1979.

* Sec. 3. This Act takes effect immediately in accordance with AS 01.-

10.070(c).

ol- HB 648
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January 17, 1978

The Honorable Hugh Malone
Speaker of the House
Alaska State Legislature
Juneau, Alaska 99811

Dear Mr. Speaker:

Under the authority of art. 111, sec. 18 of the Alaska
Constitution, and in accordance with AS 24.30.060(b) and
the Uniform Rules of the Alaska State Legislature, I anm
transmitting a bill making a special appropriation to the
Department of Law.

This appropriation is for costs incurred during
presentation of the state™™", case before the Interstate
Commerce Commission Trans-Alaska Pipeline Tariff
hearings. It has a lapse date of June 30, 1979 to permit
the required Tflexibility 1in contract negotiations and
expenditures.

Fiscal information is enclosed.
Sincerely,
jyms//

Jay S. Hammond
Governor



Ron Lehr, Deputy Director August 30, 1977
Division of Budget and Management

Janet Green, Budget Analyst Supplemental Appropriation Request,
Division of Budget and Management Department of Law
Office of the Governor

Agency Analyst B&M
Request Recommendation Recommendation
$400.0 to $800.0 $400.0 to $800.0 =

Appropriation: Legal Services

Agency Position: The agency is presently expending a great
deal of effort and resources preparing and presenting testi—
mony in the ICC pipeline tariff proceedings. To date, the
Department has had approximately $385.0 appropriated for this
purpose. These efforts have been eminently successful so far;
however, proceedings of this type may continue for years.
Strategy meetings with ICC commissioners, scheduled to take
place this week, will help to clarify the amount required for
this fiscal year. Preliminary estimates submitted by the tw/o
Washington, D. C. law firms indicate in excess of $1 million
will be needed to complete the presentation of the case. All
this information has been provided to Senator Sackett and
Representative Cowper by the Attorney General.

Basis for Analyst®s Recommendation: Considering the amount of addi—
tional revenue at stake, it would be imprudent to not appropriate
whatever 1s necessary.
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October 2A., 1977

The Honorable J.S. Hammond
Governor

State of Alaska

Pouch A

Juneau, Alaska 99811

Dear Governor Hammond:

The beginning of the hearings on the Trans-Alaska
Pipeline System (TAPS) tariffs 1is fast approaching with the
carriers required to file their testimony on Hovcmbe.r 39,
J977 and hearings for the cross-examination of carrier
witnesses to begin on January 10, 1978. Many of the uncer —
tainties which previously existed have been eliminated and
we feel we are now in a position to present to you a reason-—
ably accurate, estimate of the cost of presenting the State ™
case.

Our best estimate is that the total cost of presen—
ting the remainder of the State®"s case will be 82.3 million.
A breakdown of exnenses is contained in the allached”™—ehZHu i.e.
Those funds should be appropriatcd®Kr~tjrrptinuing ftfhd special
appropriations 1i.n the amounts of (S9B3, 23A/ for % 73, $1,04/190
for FY 79 and $271,600 for FY 80

we are-well aware that the estimated cormTs very
substantial. IJut, as noted in my letter to you of August 19,
1977, the stakes in the TAPS case are enormous. The difference
between our previous cost estimate and the $2.3 million
figure is mostly attributable to two factors. First, - did
not initial? plan to engage the services of a second
Washington 1).G6. law firm (V/alcl, Harkrader -2 Ross). Our need
for a law firm with extensive resources and expertise 1in
managing cases of the magnitude of TAPS, however, made the
hiring of a second lav; firm necessary. Because Terry T.env.nor
of Wald, lunrkrader 2 Ross conducted the. investigation of
TAPS cost overruns for the Alaska Pipeline Commission, that
firm was the logical choice.



The Illonot"ablc J.S. Hammond
Governor

October 24, 1977

Page 2

A second factor which has increased our estimate
is the extensive amount of litigation which the TAPS case
has engendered to date. Simultaneously with the proceeding
before the Interstate Commmerce Commission, and now before
the Federal Energy Regulatory Commission, we have had to
respond to suits by the carriers in three different Courts
of Appeals and in the United States Supreme Court. “".Che
Supreme Court"s recent grant of a stay of the ICC"s suspen—
sion order pending a decision by the Court as to whethe.c it
will hear the merits of the carriers®” appeals indicates
litigation wiil continue to constitute a substantial portion
of the costs of the TAPS case.

X think 1it: is Tfair to say that given the billions
of dollars involved in the TAPS case, the carriers have
decided that it is worth it for them to litigate to the
fullest every issue on which there 1is any doubt. Unless the
State is willing to meet them with a similar attitude, the
carriers may ultimately prevail on an issue worth multi—
billions of dollars simply because we don"t make an adequate
effort. We have prevailed on nearly every issue to date
against the biggest oil companies and law firms in the
world, and I don"t want to see us lose in the end through
lack of commitment.

Sincerely,

Avrum 1. Cross
Attorney General

I1ilB:syh

cc: Ron Lind
Kent Dawson



SUMMARY OF PROJECTION OF COSTS TO STATE
OF TAPS INTERSTATE TARIFF PROCEEDINGS

Legal fees
Expert consultants
Expanses

Transcript of proceedings

Less funds available for
TAPS case

TOTALS

Sub-Total:

TOTAL:

$1,901,

.605,

60,

21,

$2,675,

-368,

$2,307,

300

000

000

400

700

616

084



OF TAPS

PROJECTION OP COOT TO STATE

fiscal Year 1978

. Phase |

A. lssues

1. Rate base

2. Rate of return

3. Treatment of taxes

4, Method of calculating total
revenue

D. Cost Projection (assumes Phase |
'w ill be completed during FY '78)

Expert Consultants

Wald,

Hnrkrader 6 RossS

Lawyers - 3500 hours at
an average of $85 per

hour 297,500
Legal assistants - 1200

hours at  $§30per hour 36,000
Expenses 5,000

Donelan, Cleary, Wood 6 Maser

TOTAL:

Lawyers - 3400 hours at
an civerage of $68 per

hour 231,200
Legal assistants - 1200

hours at $25per hour 30,000
Expenses 15,000

Transcript of proceed-
ings 8,000

INTERSTATE TARIFF PROCEEDINGS

$225,000
$338,500

$284,200

$847,700



1. Phase 11.

TOTAL:

l ssues
1. Cost of construction
2. Depreciation
3. Cost of removal

4. Any other issues which
may arise

Cost Projection (assumes this

phase moves into discovery and

substantial pre-hearing analy-

sis during FY *78)

Export Consultants

Wald, Harkrader & Ro0SS
Lawyers - 2000 at an

average of $85 per
hour 238,000

Legal assistants

1800 hours at $30

per hour 54000

Expenses 10,000
Donelan, Cleary, Wood & Maser

Lawyers - 900 hours
at an average of $68

per hour 61,200
Legal assistants - 500

hours at $25 per hour 12,500
Expenses 3,500

$100,000
$302,000

$ 77,200

$479,200



Fiscal Yea

Phase

TOTAL:

r 1979

1.
Expert Consultants
Wald, Harkrader & Ross

Lawyers - 4400 hours
at an average of 305

per hour 374,000
Legal assistants -

2000 at $30 per hour 60,000
Expenses 5, 000

Donelan, Cleary, Wood & Illaser

Lawyers - 3600 hours at
an average of $60 per

hour 244,800
Legal assistants - 1200

hours at $25 per hour 30.000
"“xp an sets 20.000

Transcript of proceed—
ing 13,400

$300,000

$439,000

$308,200

$1, 047 ,2.00



Fiscal Year 1980

Phase 11.

Expert. Consultants $ 30,000

Wald, Harkrader & Ross $152,500
Lawyers - 1700 hours
at an average of $85
per hour 144,500
Legal assistants - 200
hours at $30 per hour 6,000
Expenses . 2,000

Donelan, Cleary, Wood& Maser $ 89,100
Lawyers - 1200 hours
at an average of $68
per hour 81,600
Expenses 7,500

TOTAL: $271,600

Assumptions:

1.

Consultants® expenses payable out of
consultants® budget.

Expenses do not reflect costs of computer
retrieval system which may be used in

Phase 11.

Hours projected assume only one level of
briefing before the Federal Energy
Regulatory Commission and do not cover
any court proceedings.



w=u: AVrum H. Gross C m~™ r subject: JCC Proceedings
Attorney General _—

Appended hereto is a copy of a letter | sent to
Steve Cowper, Chairman of the House Finance Committee. |
have sent an identical letter to "John Sackett, head of
Finance. The letters outline the fact that we will need a
great deal more additional money to complete the ICC proceed—
ings involving the Alyeska tariffs and, equally important,
that | need their assurance that our request for a supple—
mental appropriation will be taken up immediately after the-
legislature convenes. Last session Sackett kept our supple—
mental appropriation in his committee until the last two or
three days, partially because he wanted some hold on the
administration and partially because they were considering
adding Kay Hogan®s "damages"™ to the appropriation bill.

I assume Wil has already brought this matter to
your attention, but if he has not | wanted you to be aware
of it as soon as possible. There 1is simply no option here--
if we want to participate in the proceedings we are going to
have to spend a great deal of money. The results already
testify to the effectiveness of that expenditure, but none—
theless it is one on which we have to achieve a legislative
decision as soon as possible.

We can furnish you with any of the backup data you
may need 1in analyzing our request. It would probably be
helpful if we got together at some time on this specific
budgetary item, because we are getting a much clearer picture
now of how much will be required.

AMG :as
Enclosure
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August 5, 1977

The Honorable Steve Cowper
Alaska Representative

210 Nerland Building
Fairbanks, Alaska 99701

Dear Steve: "
At the beginning of the next legislative session,

I will bring to the legislature a request for a supplemental

appropriation to this department to fund continued legal

efforts before the ICC on pipeline tariffs. Because J. can

see this coming now and because the request will be substan-—

tial, |1 want to let you know about it as quickly as possible.

Thus far, adding up regular appropriations and
supplemental appropriations, the department has received
approximately $385,000 to retain attorneys for the ICC
proceedings. A substantial additional sum has been appro—
priated to the Alaska Pipeline Commission for investigation
of costs incurred in pipeline construction. The funds for
the Department of Law have been spent retaining a Washington,
D. C. law firm, Donelan and Cleary. That firm has handled
nearly all of the litigation to date, with the assistance of
people in this office. As you know, the proceeding has been
operating at two levels, the first being the investigation
before the Alaska Pipeline Commission and the second being
the presentation of the case before the ICC using information
derived from the Alaska investigation. We hove had at one
time or another three attorneys assigned to the Pipeline
Commission, since we have been constantly in court with

Alyeska fighting over documents. To date, wc have been very
successful in combatting the efforts of the oil companies to
withhold information from the investigation. We have also

participated directly in the Washington proceedings and in
related judicial proceedings which stern from the ICC decisions.
For instance, Mil Condon and Rich Burnham of this office

have been working constantly with Cleary®"s office preparing
briefs, and | argued the appeal from the ICC decision to the
5th Circuit, which, as you probably know, resulted in a
decision favorable to the state.



The Honorable Steve Cowper -2- August: 5, 1977

As we have gone along, it has become increasingly
clear that we are in a mammoth proceeding, one that will
take literally years and a great deal of money to complete.
The oil companies are represented by more than eight law
firms, all of which arc going to make presentations; before
the ICC. The firms the companies have retained are some of
the largest and the most prestigious in the country. To
counter that effort, we have had to spend an increasing
amount of time, and now it appears that we are going to
require substantial additional funds. V7e originally thought
that this hearing might take up to a year to complete. Mow
it is clear that only the first phase of the hearing may be
done within a year and that we are going to be involved in a
battle every inch of the way throughout that year and for
the two or three years that follow, including numerous
appeals to the courts. I estimate now that it is going to
cost us an additional one to two million dollars in legal
fees and fees for expert witnesses to adequately meet the
arguments advanced by the oil companies.

The stakes, as you know, are enormous, lie just
were successful in having the ICC suspend tariffs originally
filed by the companies for a period of seven months, the
limit of the suspension power of the agency. That decision
alone will result in perhaps 100 million dollars extra for
LYRG § Rt Tmo o P iy Ry L b RmEM B FUe WP viise b0 w @V
IT we were to simply sustain the level of tariffs wc have
already achieved before the Commission, we would receive 1in
excess of 120 million dollars per year additional over the
entire length of the field, a total reaching into the billions
of dollars. Unfortunately | was unable to take this case on
a contingent fee basis. Be that as it may, the point 1 am
trying to make here 1is that an expenditure of one million or
two million extra dollars in legal costs 1is inconsequential
in light of the money we will ultimately gain from the
proceeding. The results to date should be evidence enough
of that. Moreover," the money we spend, | venture to guess,
will be but a minor share of that spent, by our opponents 1in

the proceeding.

Since the last legislative session, it has become
clear that the ong Washington firm we had retained is simply
not sufficient to handle the tremendous volume of work
generated by this case. I have made tentative arrangements
to add a second firm--Wald, Harkrader and Ross-*-to the
effort. Terry Lcnzncr of that firm has already been involved
in the pipeline 1investigation, and their work 1is of top
quality. We have received a preliminary budget from that
firm and from John Cleary®s firm which indicate that the



The Honorable Steve Cowper August 5, 1977

ultimate legal costs will be in excess of one million dollars
for the two firms and for expert witnesses necessary to the
presentation of the case. I have told both firms of the
limits of our present legislative appropriation and | have
cautioned them that until the legislature acts there is no
way | can guarantee to them that there will be additional
funds available to pay the legal costs. At the same time, |1
have assux*ed them that 1 would take steps to see that at the
commencement of the legislative session, the Governor would
introduce a supplemental appropriation so that the legislature
could make 1its decisioix as to whether it wanted to fund the
effort further before we ran up substantial additional costs
beyond the present appropriation.

I will have more complete information for you,
including the estimates of the various firms, when you
convene in January, or sooner if you desire. IJhat 1 would
like to ask you to do at this time is to give me an assurance
that you will take up our request for an appropriation at
the earliest possible time after the legislature convenes.

If you do not want to fund the effort, so be it, but the one
thing that we cannot afford is a state of uncertainty for

four or five (or six or seven?) months. I can ask the firms
to ride with us until January, but 1 cannot in good conscience
ask them to sit out the entire legislative session for a
decision on whether or not they will get paid. T frankly
cannot conceive that you would not want to fund Lae effort,
considering the results to date, but it is nonetheless your
decision. I only would like to be able to assure the law
firms that you will make that decision quickly 1in January.

I will be happy to send you ~ny further information
you desire prior to the session so that you can be fully
briefed on this issue when the session opens. I really feel
it is imperative that | be able to make a commitment of
prompt action to the law firms involved, because I could not
in good faith ask them to work without any guarantee of
repayment beyond January. Last session the supplemental
appropriation for the legal work did not clear the legislature
until the closing days, and | simply wanted to try to avoid
that if at all possible next session.

Thanks foir your consideration.

Yours very truly,

Avrum M. Gross
Attorney General
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August 19, 1977 CiO™\
The Honorable Jay S. Hammond
Governor
State of Alaska
Pouch A
Juneau, Alaska 99811
<
Re: Trans-Alaska Pipeline - Interstate

Commerce Commission Proceedings
Dear Governor Hammond:

As you know, on June 28, 1977, the Interstate
Commerce Commission entered an order suspending the initial
tariff filed by seven of the eight Trans-Alaska Pipeline
System (TAPS) owners (Phillips Alaska Pipeline Corporation
filed a tariff with a different effective date than that of
the other seven owner companies and its tariff was therefore
suspended by a subsequent order of the Commission separate
from that which addressed the tariffs of the other seven
owner companies.)

In addition to suspending the initial tariffs, the
Commission®s June 28 order stated the maximum tariffs based
on the evidence submitted by the owners, that it would
permit to go into effect pending final resolution of the
tariff proceedings. The effect of the Commission®s order
was to reduce the 1initial TAPS tariffs by an overall average
of $1.35;

The owners subsequently appealed the Commission®s
order to the United States Court of Appeals 1in Houston,
Texas. The issues raised by the appeal were (1) whether the
Commission has the statutory authority to suspend the first
tariffs filed by a carrier; and (2) whether the Commission
has the statutory authority to indicate, witiout a full
evidentiary proceeding, the maximum tariffs it will permit
to go into effect prior to completion of the tariff case.
Involved in the appeal were the eight owners and, on the
other side, the State of Alaska, the Department of Justice,
the bureau of Investigations and Enforcement of the Inter—
state Commerce Commission and the Arctic Slope Regional



The Honorable Jay S. Hammond -2- August 19, 1977

Corporation. I argued the State®"s case to the Court of
Appeals and | was therefore very pleased vzhcn that court

ruled in our favor on both issues, finding that the Commission
has the authority to suspend first filed tariffs and the
authority to indicate the maximum tariffs it will accept
pending a full evidentiary proceeding.

The Commission®s power to suspend initial tariffs
is limited Lo seven months. At 1issue before the Commission
at the moment is whether that seven month period begins to
run from the effective date of the tariffs or from the date
oil was first transported through TAPS. It is our position
that the seven month period begins running on the latter
date. If the Commission agrees, suspension of the TAPS
tariffs will terminate in late February, 1978. Should the
Commission rule in favor of using the effective date, the
suspension period will end in late January.

Under the Interstate Commerce Commission Act, if
the evidentiary proceedings with respect to the suspended
tariffs are not completed by the end of the seven month
suspension period, the tariffs now under suspension automat-—
ically, V70uld go into effec. pending the completion of the
tariff proceedings and the issuance of a final order by the
Commission setting permanent tariffs. Given the fact that
completion of these proceedings 1is probably two years or
more down the road, the possibility exists that the presently
suspended tariffs will be in effect for much of the next two

years.

In order to overcome that possibility, the State
and the Department of Justice jointly proposed to the Commission
that the TAPS tariff proceedings be conducted in two phases,
a proposal which the administrative law judge responsible
for the case has accepted. Phase I will address the issues
which we believe can be resolved relatively quickly. Those
issues include:

(1) Whether the rate base will be a
valuation rate base or an original cost
less depreciation rate base-

(2) the rate of return the owners are
to be allowed;

3) treatment of taxes;
e (A) method of calculation of total

revenue needed by the owners to meet
their annual expenses.



The Honorable Jay S. Hammond -3- August 19, 1977

At the conclusion of hearings on Che 1issuer; lo he
addressed in Phase I, we will ash the Coimnission to set an
interim tariff based on the results of Phase 1.

Following the setting of an interim tariff, the
legality of which we expect the carriers to challenge in
court, the hearings will begin on Phase 1I. The 1issues to
be addressed in Phase 1l will include:

(D) Cost overruns, using the Lenzner report
as the basis;

(2) Depreciation (This 1issue will necessarily
include a determination of the amount of
recoverable reserves op the North Slope

and in surrounding areas. The larger these
reserves, the longer the depreciation of TAPS,
and the lower the tariff.).

At the conclusion of the Phase Il proceedings, the
Commission will set the permanent tariff.

Under the hearing schedule for Phase 1, established
by order of the judge, the owners will present their case
first, beginning October 12, 1977. The State and all others
who protested the initial tariffs will be required to present
their evidence beginning sometime in early December, 1977.
According to the schedule, the submission of the evidence on

the issues addressed in Phase 1 would be comoletcd and those
issues ready for a decision by the Commission sometime in
March, 1978. I expect the owners will appeal this schedule

to the full Commission any day and I would guess that we
will get a decision of that appeal sometime prior to Labor
Day.

One of a number of unknowns 1in the proceedings at
this time is what effect President Carter®"s Department of
Knergy legislation, signed by the President on August 4,

1977, will have on these proceedings. This legislation
provides that within 120 days from the effective date of the
bill, all ICC oil pipeline jurisdiction is to be transferred
lo ithe newly-created Federal Knergy Regulatory Commission,
which is basically the old Federal Power Commission transferre
to the Department of Knergy. At this point, we really don"t
know what the effect of the transfer to the Department of
Knergy will be, nor are we sure at this point exactly when

the transfer will take place, though an assistant to Secretary
Sehlesingcr, at the American bar Association convention last
ronth, stated that 'ne expected the transfer to be comoletcd

by October 1, 1977.



The Honorable Jay S. Hammond -4 - August 19, 1977

At the outset of the TAPS case, the State was
represented by this office and by John Cleary of the Washington,

D.C. lav; firm of Donelan, Cleary, Wood c: Uascr. Hr. Cleary
has had extensive experience practicing before the ICC and
I think our success to date confirms his ability. Recently

I hired William Ross of. the Washington, D.C. lav; firm of
Wald, Harkrader and Ross to assist ourselves and Mr. Cleary.
There are two reasons | did so. First, Mr. Ross"s firm, of
which Terry Lenzner 1is also a partner, 1is a larger firm than
Mr. Cleary®s and has the greater resources which will be
necessary to present the TAPS case. Second, Mr. Ross has

had extensive experience practicing before the Federal Power
Commission. Given the impending transfer of the TAPS case

to the Federal Energy Regulatory Commission of the Department
of Energy and the fact that that Commission is essentially
the old Federal Power Commission, 1 believe Mr. Ross"s
participation as co-counsel with Mr. Cleary will be extremely
advantageous.

I expect at this time that the development and
presentation of the State®s TAPS case will cost a total of
$1.5 million to $2 million, substantially higher than initially
planned. The reason for the increase centers on the State"s
greatly increased chances of success. Initially, we were
very pessimistic about the possibility of the ICC substantially
reducing the owners® tariffs. The Commission®s record has
been one of almost rubber stamping carrier tariffs and
therefore, though we did expect to have the tariffs reduced
by some amount, we did not expect the reduction to be by
more than a few cents, notwithstanding a major effort on
behalf of the State.

Since proceedings before the Commission began,
however, it has become evident that the Commission intends
to use the TAPS case as the vehicle to completely rethink
the issues relating to pipeline regulation. Our great
success to date indicates that the Commission intends to
decide the issues in this case far differently from in the
past.

With the transfer of the case to the Department of
Energy, v;c will be working with a clean slate. It will
therefore be even more important for the State to acquire
the services of the finest attorneys, economists and financial
experts possible in order to assure that what: is subsequently
written on the slate is as favorable to Alaska as possible.



The Honorable Jay S. Hammond -5- August 19, 1977

I realize that a figure of $1.5 to ®. million
sounds like a tremendous amount for the presentation of a
case, and in fact it is. Yet, that figure must be placed in
perspective by comparing it to the amount of money Alaska
may gain through the TAPS case. As you .know, each penny the
tariffs are reduced increases the State"s revenue by about
$1 million a year-. In other words, the $1.35 reduction of
the tariffs to date, 1if carried over one year, will mean an.
increase in revenues for Alaska of about $135 million a
year. If that reduction were to hold for the 25 years the
owners say TAPS will be ill operation, the ultimate gain to
Alaska would be around $3,375,000,000. Obviously, it is
worth investing at least a couple of million dollars when
we have a reasonable chance to g&in so much.

Yours very truly,

Avrum M. Gross
Attorney General

AMG:RMB: jec
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October 24, 1977

The Honorable J.S. Hammond
Governor

State, of Alaska

Pouch A

Juneau, Alaska 99311

Dear Governor Mammoncl:

The Hlieginning of the hearings on the Trans-Alaska
Pipeline System (TAPS) tariffs is fast approaching with the
carriers required to file their testimony on Hovember 30,
9977 and hearings for the cross-examination of carrier
witnesses to begin on January 10, 1973. Many of the uncer—
tainties which previously existed have been eliminated and
we feel we are now in a position to present to you a reason—
ably accurate estimate of the cost of presenting the State's
case.

Our best estimate is that the total cost of presen—
ting the remainder of the State®s case Will be $2.3 milllorn
A breakdown of expenses 1is contained in the attachcdij-ehecul.e.
Those funds should be aupropriated®sr<mtinuing ftihcl speciePF
apnroorrations in the amounts of/$953,284) for F'y /cl, $1,047,909
for FY 79 and $271,600 for FY 89 >

We are-well aware that the estimated "coTTfT
substantial. But, as noted in my letter to you of August 19,
1977, the stakes in the TAPS case are enormous. The difference
between-our previous cost estimate and the $2.3 million
figure 1is mostly attributable to two factors. First, we did
not initially plan to engage the services of a second
Washington D.C. .law firm (V/a"id, Harkrader X Toss). Our need
for a law firm with extensive resources and expertise 1in
managing cases oif the magnitude of TAP8, however, made the
hiring of a second law firm necessary. Because Terry T.enxnor
of Wald, Harkrader A Ross conducted the investigation of
TAPS cost overruns for the Alaska Pipeline Commission, that
firm was the logical choice.



The Honorable J.S. Hammond
Governor
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A second factor which has increased our estimate
is the extensive amount of litigation which the TAPS case
has engendered to date. Simultaneously with the proceeding
before the Interstate Commmerce Commission, and now before
the Federal Energy Regulatory Commission, we have had to
respond to suits by the carriers in three different Courts
of Appeals and in the United States Supreme Court. The
Supreme Court ™ recent grant of a stay"of the ICC % suspen—
sion order pending a decision by the Court as to whether it
will hear the merits of the carriers appeals indicates
litigation wiil continue to constitute a substantial portion
of the costs of the TAPS case. ¥

I think it is fair to say that given the billions
of dollars involved in the TAPS case, the carriers have
decided that it is worth it for them to litigate to the
fullest every issue on which there is any doubt. Unless the
State is willing to meet them with a similar attitude., the
carriers may ultimately prevail on an issue worth multi—
billions of dollars simply because we don"t make an adequate
effort. We have prevailed on nearly every issue to date
against the biggest oil companies and law firms in the
world, and I don"t want to see us lose in the end through
lack of commitment.

Sincerely,

Avrum It. Gross
Attorney General

HilBrsyh

cc: Ron Lind
Kent Dawson



SUMMARY OF PROJECTION OF COSTS TO STATE
OF TAPS INTERSTATE TARIFF PROCEEDINGS

TOTALS

Legal fees $1,901,300
Expert consultants 685,000
Expenses 68,000
Transcript of proceedings 21,400

Sub-Total: $2,675,700
Less funds available for
TAPS case -368,616

TOTAL: $2,307,084



PROJECTION OP COST TO STATE
OF TAPS INTERSTATE TARIFF PROCEEDINGS
Fiscal Year 1978
I. Phase 1.
A. Issues

1. Rate base

2. Rate of return

3. Treatment of taxes

4. Method of calculating total
revenue

B. Cost Projection (assumes Phase |
v;ill be completed during FY %70)

Expert Consultants $225,000
Wald, Harkrader . Ross $338,500

Lawyers - 3500 hours at
an average of $85 per

hour 297,500
Legal assistants - 1200
.hours at $30 per hour 36,000
Expenses 5,000
Donelan, Cleary, Wood & Maser $284,200

Lawyers - 3400 hours at
an average of $68 per

hour 231,200
Legal assistants - 1200

hours at $25 per hour 30,000
Expenses 15,000

Transcript of proceed-
jngs 8,000

TOTAL: $847,700



1. Phase 11.

A.

\

TOTAL:

Issues

1. Cost of construction
2. Depreciation

3. Cost of removal

4. Any other 1issues which
may arise

Cost Projection (assumes this
phase moves into discovery and
substantial pre-hearing analy—
sis during FY 778)

Expert Consultants

VJald, Harkrader & Ross

Lawyers - 20D0 at an
civerage of $85 par
hour

Legal assistants
1800 hours at $30
per hour
Expenses
Donelan, Cleary, Wood & Maser
Lawyers - 900 hours
at an average of $68
per hour

Legal assistants - 500
hours at $25 per hour

Expenses

238,000

54,000
10,000

61,200

12,500

3,500

$100,000
$302,000

$ 77,200

$479,200



Fiscal Year 1979
Phase II.
Expert Consultants $300,000
Wald, Harkrader & Ross $439,000
Lawyers - 4400 hours
at an averaoe of $05

per hour - 374,000

Legal assistants -
2000 at $30 perhour 60,000

Expenses . 5,000
Donelan, Cleary, Wood & flaser $308,200

Lawyers - 3600 hours at
an average of $68 per

hour 244,800
Legal assistants - 1200

hours at $25per hour 30,000
Expenses 20,000

Transcript of proceed—
ing . 13,400

TOTAL: $1,047,200



Fiscal Year

Phase 11.

1980

Expert Consultants $ 30,000

Wald, Harkrader & Ross $152,500

Lawyers - 1700 hours
at an average of $85
per hour 144,500

Legal assistants - 200
hours at $30 per hour 6,000

Expenses 2,000

Donelan, Cleary, Wood & Maser $ 89,100

TOTAL:

Assump tj.ons:

1.

Lawyers - 1200 hours
at an average of $68
per hour 81,600

Expenses 7,500

$271,600

Consultants®™ expenses payable out of
consultants® budget.

Expenses do not reflect costs of computer
retrieval system which may be used 1in
Phase II.

Hours projected assume only one level of
briefing before the Federal Energy
Regulatory Commission and do not cover
ciny court proceedings.



FROM:

STATE

of ALASKA
Vic> loli
r DATE
'The Honorab®Je Steve Cov?per January 19, 1978
Chairman ALENO:
House Finance Committee
TELEPHONENO-
and
The Honorable John Sackett. BT TAPS Interstate
Chairman Tariff Proceedings

Senate Finance Committee

Avrum M. Gross Q-0~ . L/C____
Attorney G e n e r a I »

Attached is a summary of our activities to date on
the TAPS interstate tariff proceedings, including a breakdown
of the funds needed to complete the effort. The special
appropriation in excess of $900,000 presently before the
House Finance Committee 1is derived by taking the estimated
legal expenses for FY 78 ($1,352,500) and subtracting frcm

it the monies already appropriated to this department ($368,616)
for use.

I will be available at the House Finance Committee
to answer any questions the committee may have tomorrow, but
I wanted you to have as complete a background as possible.

AMG :as
Attachment



PROPOSED BUDGET FOR TAPS
INTERSTATE TARIFF PROCEEDINGS

In July, 1977, North Slope oil began to flow into

the Trans Alaska Pipeline System ("TAPS"). The State's tax and

royalty payment receipts from North Slope oil production wvary
inversely with the tariffs charged by the TAPS ownersll to
transport the oil to Valdez. In other words, the higher the
tariff, the lower the receipts to the State. After review of

the tariffs filed by the TAPS owners, and consultation with

regulatory counsel and technical experts, the Department of Law

concluded that the tariffs are excessive and will unreasonably

deprive the State of funds which it vitally needs. Tariffs

from the interstate pipeline transportation of oil — which

constitutes most of the TAPS transportation — are subject

L/ The present percentage ownership interests are as follows:

Percentage of Design Capacity

Par ty Ownership__ __(Bbls./Day)
ARCO 21.00% 252,000
Sohio 33.34 400,080
Exxon 20.00 240,000
Amerada Hess 1.50 18,000
Mobil 5.00 60,000
Phillips 1.66 19,920
Union 1.66 19,920
BP 15.84 190,080

TOTAL 100.00% 1,200,000



2/

to exclusive federal regulatory jurisdiction. The Department
has therefore been participating in several federal court and
administrative proceedings in an effort to secure a reduction
of the filed TAPS tariffs.

The Department's efforts to reduce the interstate TAPS
tariffs have proceeded on two principal fronts. First, the
Department has filed and pursued protests and related court
proceedings seeking, in effect, to have the filed rates sus-
pended and reduced as clearly excessive on their face. Second,
the Department has become a party to federal administrative
proceedings established to investigate the reasonableness of
the filed tariffs. A summary of the Department's activities
on the State's behalf on these two fronts reflects the magni-
tude of the effort that has been expended to date and the
extent to which resources must be committed in order to con-

tinue to pursue the State's best interests in these matters

A Activities to Date
Between Hay 31, 1977 and June 20, 1977 the eight TAPS
owners filed initial tariffs for the transportation of crude

oil through TAPS. On June 15, 1977, the State of Alaska, as

well as the Department of Justice, the Bureau of Investigations
2/ Intrastate tariffs are subject to the jurisdiction of the
Alaska Pipeline Commission. Proceedings are currently

underway in that forum with regard to the intrastate
tariffs filed by the TAPS carriers.



and Enforcement of the ICC, and the Arctic Slope Regional Cor-
poration filed protests seeking the suspension of the initially
filed tariff rates and an investigation of their Iav/aness.gl
On June 28, 1977, following a full day of oral argu-
ment in which the State's counsel participated, the ICC sus-
pended the proposed rates for the seven month statutory period
without prejudice to the filing of interim rates upon not less
than one day's notice, and set forth maximum interim rate
levels which would meet the Commission's standard of reason-
ableness.l/ The Commission placed both the proposed tariffs
and any subsequent tariffs filed during the seven month period
under investigation. Any interim tariffs filed were required
to contain a refund provision. Thus, if such interim rates
subsequently were found to be excessive, the carriers would
be required to refund the excess plus interest. A similar

refund provision was made applicable to the original proposed

rates.

3/ Protest And Petitions for Suspension by the United States
Department of Justice, June 15, 1977 ; Protest/Coinplaint
of The State of Alaska Seeking the Suspension and Inves-
tigation of Initial Rates and Tariff Provisions, June 15,
1577; Protest and Peti' ion of The Bureau of Investiga-
tions and Enforcement for Suspension and Investigation,
June 15, 1977, Protest and Petition for Suspension of
Initial Rates and Tariffs, by the Arctic Slope Regiona
Corporation, June 13, 1977,

at/ Order of the Interstate Commerce Commission in Investiga-
tion and Suspension Docket No. 9164, Trans Alaska Pipeline
System (Rate Filings) and No. 36611, Trans Alaska Pipeline
System (Rules and Regulations), June 28, 1977.



Some of the carriers sought judicial review of the

Commission's decision in the U.S. Court of Appeals for the
5/
Fifth Circuit. Following oral argument, in which Attorney
6/
General Gross participated, the Court dismissed the appeal

It held that the ICC had the authority to suspend an initial
rate, that the Commission's suggestion of maximum interim
rate levels was permissible, and that a refund provision was
permissible. It concluded, therefore, that the Commission
had acted lawfully.

Several carriers then filed motions in the Supreme

v
Court for a stay of the Fifth Circuit decision. Four of

5/ Mobil Alaska Pipeline Co. v. United States, No. 77-2392
(July 6, 1977);, BP Pxpelines, Inc. v. United States, No.
77-2412 (July 8, 1977); Exxon Pipeline Co. v. United
States, No. 77-2421 (July 1.1, 1977 ), ARCO FTpe Line Co.
v. United States, No. 77-2437 (July 14, 1977). In No.
77-2392, Sohio Pipe Line Company, Amerada Hess Pipeline
Corporation, and Union Alaska Pipeline Company were in-
tervening petitioners while the State of Alaska and the
Arctic Slope Regional Corporation were intervening re-

spondents. In No. 77-2421, Union Alaska was an inter-
vening petitioner. In No. 77-2437, the State of Alaska
was an intervening respondent. Phillips Alaska Pipeline

Corportion sought judicial review in the District of
Columbia Circuit.

6/ Mobil Alaska Pipeline Co. v. United States, 557 F.2d 775
(1977).

7/ Mobil Alaska Pipeline Co. v. United States, No. 77-452
(Sept. 21, 1977); Exxon Pipeline Co. v. United States,
No 77-457 (Sept. 22, 1977 ), I3 Pipelines, Inc. v.
United States, No. 77-551 (O0ct. 12, 1977).



8/

the carriers also filed petitions for writs of certiorari.

On October 20, 1977, the Court granted a stay Y and further
explained the stay in an Order dated November 14, 1977,

The stay was conditioned wupon petitioner's agreement to keep
account of the amounts collected under the proposed rates and
to refund, with interest, any portion of the amounts collected
if it were to be ultimately determined that the carriers were
not lawfully entitled to collect those amounts. On November 28,
1977, the Supreme Court granted the certiorari petitions and
consolidated the cases. The State will participate actively

in the briefing and argument of these cases.

The C".;rt .s expected to hear and resolve the cases

by July, 1978. If the State's position is sustained, the tar-
iffs will be reduced retroactively by an average of $1.35 per
barrel over a period of about four months. This would result
8/ ld.; see also ARCO Pipe Line Co. v. United States, No.

77-602 (0ct. 25, 1977).

9/ Order of October 20, 1977 in Mobil Alaska Pipeline Co.
v. United States, No. 77-452; Exxon~PTpelme Co. vVv.
United States, No. 77-457; BP Pipelines, Inc. v. United
States, No. 77-551, 46 U.S.L.W. 3289 (U.S. Nov. 1, 1977).
ARCO filed its Motion for Stay onOctober 21, 1977, See
Application for Stay of Order,ARCO Pipe Line Co. v.
United States, No. 77-602 (O0ct. 21, 1977).

10/ Order of November 14, 1977 'in Mobil Alaska Pipeline Co.

~ v. United States, No. 77-452; Exxon'Pipeline Co. v. United
States, No. 77-457; BP Pipelines, Inc. v. United States,
No. 77-551; ARCO Pipe Line- Co"! vTUnited States, No. 77-
602, 46 U.S.L.W. 3321 (U.S. Nov. 15, 1977).



in increased revenues to the State of about $25 million for
that period. However, even if the State does not prevail in
the Supreme Court case, the rates may be retroactively reduced
as a result of the administrative investigation which the Inter-
state Commerce Commission initiated on July 7, 1977, If found
unreasonable, the tariffs would be reduced to a reasonable level
and refunds made for the excess amounts charged to date since
TAPS oil began to flow. For example, a finding by FERC that
rates in excess of $4.00 per barrel are unreasonable would pro-
duce additional State revenues of about $200 million per year.

The Commission initially assigned the TAPS tariff
investigation to Administrative Law Judge Robert Glennon.
After the first prehearing conference, Judge Glennor. requested
that all parties submit memoranda on the issues to be heard
and procedures to be followed. On August 8, 1977 the State
of Alaska and the Department of Justice submitted a joint
memorandum asserting that a complete record on the proper
method for determining a rate base must be developed in this

11/

proceeding. The State and the Justice Department also

proposed that the proceeding be phased because of its expected

11/ Joint Memorandum of the State of Alaska and the United
States Department of Justice On The Issues And Proce-
dures, Trans Alaska Pipeline System (Rate Filing):
Investigation and Suspension Docket No. 9164, Trans
Alaska Pipeline System (Rules and Regulations), Dkt. No.
36611, submitted August 8, 1972
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length and complexity, and requested that the carriers be
required to go forward with their evidence in the first phase
of the case. The TAPS carriers opposed these proposals.

After another prehearing conference, Judge Glennon
issued his rulings on August 16, 1977.12/ He accepted the
State's argument that the protesting parties should not be
precluded from presenting facts or arguments intended to estab-
lish the validity of a rate base other than one proposed by
the carriers. As the Judge concluded, “to allow these proceed-
ings to be ‘open' on the issue of rate of return, while ‘'closed’
on rate base, would be an irrational, impermissible inconsis-
tency." (Prehearing Order at 7)

Judge Glennon also adopted the phasing proposal of
the State of Alaska and Department of Justice and ruled that
the Commission has the authority to issue an interim rate order
before concluding its full hearing on every issue presented
in the case. He concluded that “the issues [are] sufficiently
distinct and separable that a separate trial may be held without
injustice." (Prehearing Order at 12). He therefore ruled that

the proceedings would be phased as follows (Prehearing Order

at 16):
12/ Report and Order on Prehearing Conference, Investigation
and Suspension, Dkt. No. 9.164, et al., Trans Alaska Pipe-

line System, August 16, 1977 [hereinafter cited as "Pre-
hear ing Order"].



a. Phase | . The issues of rate base,
rate of return, treatment of taxes, and method
of calculating total revenue will be adjudicated
in Phase |. For the purposes of Phase |, pro-
testants will not challenge the amounts claimed

by respondents for construction or operating
costs, depreciation charges, and removal costs

h. Phase | 1. Questions concerning the
allowable nature of TAPS expenditures as prudent
investment, depreciation charges, removal costs,
and all other issues not adjudicated in Phase |
will be decided in Phase ||
On October 1, 1977, pursuant to the provisions of

the Department of Energy Organization Act, Pub. lLlaw 95-91,
91 Stat. 565, and Executive Order No. 12009, 42 Fed. Reg. "6267
(September 15, 1977), the functions and regulatory responsibil-

ities of the Interstate Commerce Commission with respect to the

establishment of rates and valuations for oil pipelines were

transferred to the Federal Energy Regulatory Commission ("FERC")

Under the savings provision in Section 705(a) of the Act, the
TAPS tariff proceeding will continue to be governed by the
Interstate Commerce Commission's Rules and Regulations as pro-
mulgated in Title 49, Code of Federal Regulations, unless and
until new regulations are promulgated. Thus, the issues in the
TAPS proceeding were not substantively or procedurally affected
by the transfer. However, the _transfer did result in assign-
ment of a new Administrative Law Judge, Max L. Kane, to preside
at the proceeding. Judge Kane was one of the senior admini-
strative law judges at the Federal Power Commission prior to the

transfer of that Commission's duties to FERC.



B. The State's Future Role in the
TAPS Proceedings

The Department believes that the State of Alaska
should continue to vigorously pursue the issues it has raised
before the Supreme Court and the Federal Energy Regulatory
Commission. The State has a very large stake in the outcome
of these proceedings. A reduction of one cent in the tariff
filed by the carriers (which varied between $6.04 and $6.44
per barrel) means additional revenue of $876,000 each year to
the State because, as noted above, the State's tax and royalty
interest receipts from TAPS production vary inversely with
the size of the tariffs. As previously noted, the Interstate
Commerce Commission has already indicated that the tariffs
are excessive by at least $1.35 per barrel

Furthermore, in our judgment, it would be highly
imprudent for the State to rely on the FERC staff or the
Department of Justice to protect its interests, given the
amounts at stake. While the FERC staff has not thus far taken
issue with the State's position, its own case is at an early
stage of development, and it is by no means certain that it
will ultimately support the State on critical issues involving
fair rate of return or cost disallowance. The interests of

the Department of Justice in the proceeding are quite differ-

ent from the State, involving vrate setting principles and their
views on competition, generally. Thus, the Justice Department
cannot be relied wupon to protect the State's financial interest

in its taxes and royalties.



Although the legal issues currently before the
Supreme Court are likely to be resolved within the next six
months, the FERC proceeding promises to be much more complex
and time-consuming. For example, the Department has concluded
that the State should pursue the following factual and legal
issues in Phase | of the FERC proceeding:

a. Whether TAPS should be regulated
separately from other pipeline interests
of the Owners.

b. Whether the wuse of a valuation
rate base including reproduction costs new
in determining pipeline rates is legally or
economically justified:

1. whether the Congressional
intent wunderlying inclusion of re-
production cost in the Section 19(a)
valuation supports its continued use,;

2. whether including reproduc-
tion cost as an element of the rate
base is judicially favored;

3. whether most state and federal
regulatory agencies have rejected the
use of any element of reproduction
cost in the rate base and have adopted
an original cost less depreciation or
similar standard;

4. whether the wuse of reproduc-
tion cost in the rate base produces
arbitrary and unreasonable results
and permits pipelines to recover
almost two-fold for inflation;

5. " whether the results of the use
of condition percent are an additional
reason for rejecting the Section 19(a)
valuation as a rate base;



6. whether the use of a percentage
additive for "going concern” value in the
single sum valuation is an additional
reason for rejecting the Section 19(a)
valuation as a rate base; and

7. whether an original cost less
depreciation rate base should be adopted

c. Whether the TAPS rates should be deter-
mined in accordance with proper ratemaking prin-
ciples

1. whether the TAPS carriers are
entitled to only a reasonable rate of
return on an original cost rate base
commensurate with the real risks of the
enterpr ise

2. whether for purposes of determin-
ing the appropriate rate of return, the
Commission should employ either the actual
capital structure of the carriers, or a
hypothetical capitalization which reflects
the financial and business risks of TAPS;
and

3. whether if a valuation rate base

is adopted, the rate of return should be

adjusted accordingly.

d. Whether the TAPS tariffs properly reflect
the treatment of taxes and the financial conse-
guences of tax related investment incentives.

The issues to be litigated in Phase Il of the pro-
ceedings have yet to be formulated in such detail and will
at least to some extent, be affected by the resolution of
Phase | issues. It is already clear, however, that one of
the principal Phase Il issues will be whether all of the con-

struction costs expended by the TAPS companies were prudently

incurred. The companies insist that there were no imprudent



expenditures in constructing the project. However, a report

to the Alaska Pipeline Commission by its Special Counsel, Terry
F. Lenzner, concluded that TAPS construction costs were exces-
sive by at least $1.5 billion (out of a total of $8 billion).

In Phase Il of the FERC proceeding the State will
pursue this question and present evidence showing massive
excessive expenditures. If the Commission adopts the State's
position, it will disallow such excessive costs in the rate
base of the TAPS tariffs and reduce the tariffs accordingly

hoth retroactively and prospectively.

The TAPS carriers have already presented their direct
testimony on Phase | issues and Judge Kane has ordered cross-
examination of their 31 witnesses to hegin in early February.
To protect the State's interests effectively, it will be neces-
sary to cross-examine the testimony of the carriers' witnesses,
then to prepare the rebuttal testimony and exhibits of those
witnesses which the State will sponsor, and finally to submit
briefs and proposed findings to the administrative law judge
and the full Commission. Phase | should be completed by mid-
1978 and shortly thereafter Phase Il proceedings should begin
At the end of the FERC proceeding a record consisting of 100,000

transcript pages and 25,000 exhibits could easily be amassed



C. Resources Required to Protect
the State's Interests

As the foregoing makes clear, the State has a very
large stake in the outcome of very complex and time-consuming
proceedings. The issues raised — particularly in the FERC
proceeding -- are numerous, highly specialized, novel, and
require broad legal and economic expertise for adequate
treatment. The Department recoqnizes that the State cannot
hope to match the seemingly unlimited legal and consulting
resources that the TAPS carriers have devoted to the proceed-
ing. By the same token, however, merely sending observers to
the proceeding or filing occasional pleadings is unlikely to
have any impact at all on the outcome of the case

The Department's in-house resources and expertise
in these matters are, of course, quite limited. The Depart-
ment has therefore retained the services of two Washington,
D.C. law firms and several technical consultants. Their
activities have been closely supervised by the Department and
the Attorney General has assigned Assistant Attorney Genera
Richard Burnham to maintain day-to-day liaison with the attor-
neys and consultants which we have retained

The law firms appearing on the State's behalf are
Donelan & Cleary and Wald, Harkrader & RosSs. These firms have
extensive experience in regulatory matters and have worked
closely in representing the State in the administrative and

judicial proceedings involving TAPS. The lead counsel in



these matters have been John M. Cleary, William Warfield Ross
and Terry F. Lenzner. A brief description of tneir background
and experience follows.

a. John M. Cleary. Mr. Cleary is a partner in
Donelan, Cleary, Wood & Maser, a law firm of seven attorneys.
He was born in Evanston, Illinois, in 1931 and received his
law degree from Georgetown University in 1957, where he was
a member of the law journal. Following graduation, he joined
the firm of Pope, Ballard & Loos and became a partner of that
firm in 1962. In 1906, he became a founding member of his
present firm. During his 20 years of practice, Mr. Cleary
has participated in numerous proceedings before the Interstate
Commerce Commission as counsel to shipper-protestants. Among
the proceedings have been the ICC's oil pipeline tariff rule-
making proceeding (Ex Parte No. 308 ) and the Williams Brothers
case, the first ICC case involving an oil pipeline to be liti-
gated before the Commission since the 1940's. See Petroleum
Products, Williams Bros. Pipeline Co., 355 1.C.C. 479 (1976)
(appeal pending, D.C. Cir.).

Mr. Cleary is the past president of the Association
of Interstate Commerce Commission Practitioners and is a member
of the District of Columbia Bar.

b. William Warfield Ross. Mr. Ross is a partner
in Wald, Harkrader & Ross, a firm of 60 attorneys. He was
born in Washington, D.C. in 1926, graduated from St. John's

College, Annapolis, Maryland in 1948 and from the Yale Law



School in 1951, After a period of private practice concen-
trating on water carrier regulatory matters, Mr. Ross served

in the Truman and Eisenhower Executive Offices working prin-

cipally on international civil aviation matters and miscellan-
eous coordination functions. Following a period of service
in the Civil Division of the Department of Justice, Mr. RossS

hbecame Assistant to the Solicitor of the Federal Power Commis-

sion responsible primarily for litigation in the federal courts
involving natural gas rate issues. Since 1959 he has been in
private practice in Washington, D.C., concentrating on public

utility and pipeline matters and federal energy and antitrust
qguestions.

In 1963, Mr. Ross became a founding member of Wald,
Harkrader & Ross and is the firm's senior practitioner in the
utility and energy fields. He has been principally responsible
for rate and licensing proceedings involving major utilities
before the Federal Power Commission and Nuclear Regulatory
Commission, including proceedings involving natural gas rate
and certificate matters representing gas distributors and
pipelines.

Mr. Ross has written widely on administrative law
and energy matters, and is considered an expert on administra-
tive procedure and practice. He has taught administrative law
at Cornell University, and for many years has represented the

American Bar Association before Congress on administrative



law and procedure legislation. He is currently serving as
Chairman-Elect of the Administrative Law Section of the
American Bar Association.

C. Terry F. Lenzner. Mr. Lenzner is a partner
Wald, Harkrader & Ross where his practice principally involves
matters before the federal courts, administrative agencies
and the U.S. Congress. After receiving his wundergraduate and
law degrees from Harvard University, he served for the next
ten years in a number of important government positions. He
initially served in the U.S. Department of Justice as a tria
attorney and three years later he became Assistant United
States Attorney in the organized crime unit of the southern
New York district office. In 1969, he became director of the
Legal Services O0ffice of the Office of Economic Opportunity
and, in that capacity, was responsible for supervision of all
federally-funded legal service programs. After a short stint
in private practice, he was appointed Assistant Chief Counsel
of the Senate Select Committee on Presidential Campaign activ-
ities, popularly known as the "Watergate Committee."

Mr. Lenzner returned to private practice in 1974.
His practice includes representation of the Cook Inlet Region,
Inc. and the Alaska Pipeline Commission (APC), which he served
as Special Counsel until August, 1977. As Special Counsel to

the APC, Mr. Lenzner conducted an extensive investigation into

in
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the excessive cost overruns in constructing the TAPS project.
The results of that investigation were compiled in an 800-

page report submitted to the APC last August.

In addition to legal expertise, it has been neces-
sary to retain the services of a number of accounting, finan-
cial and engineering consultants to appear on the State's
behalf in the FERC proceedings. These consultants include
the following:

a. Technical Associates, Inc. This is an economics
research and consulting firm with offices in Richmond, Virginia
and Washington, D.C. The Department has retained its President,
Dr. Michael J. Ileo, and other members of his firm who have
extensive experience in public utility transportation and
monetary economics and have frequently appeared as witnesses
in federal and state rate regulatory proceedings. Dr. lleo
holds a PhD. in economics from Virginia Polytechnial Institute
and has published several articles on wutility and banking
regulation.

h. VHS Associates, Inc. This is a California firm

which provides construction management and engineering consult-

ing services. The projects with which they have been associated
include pipelines, marine terminals and harbors and oil proces-
sing facilities. The principal participant in the TAPS proceed-

ing is VHS Vice President Egon K. Ellgaard, who has 20 years



construction management and staff experience. Mr. Ellgaard
is a civil engineer and professional estimator, having received
a MSCE degree from Stanford University in 1961. Recently, he

has served as project manager for a federally-funded evaluation
of alternative routes for transporting Prudhoe Bay natural gas
to the lower forty-eight and served as a consultant to the
Special Counsel of the Alaska Pipeline Commission in the TAPS
construction overrun investigation.

c. Charles F. Phillips, Jr. Dr. Phillips is a pro-
fessor of economics at Washington and Lee University and is
an expert in the regulation of transportation and public wutil-
ity industries. Among Dr. Phillips' many publications s
The Economics of Regulation, recognized as a leading treatise
in the area. He received his PhD. in economics from Harvard
University in 1960 and during the last twenty years has fre-
guently appeared as an expert witness oefore federal and state
regulatory commissions.

d. Financial Management Associates. This consult-
ing firm, located in Overton Park, Kansas, specializes in
financial vrequirements of public utilities, particularly
revenue requirements, rate design and rate of return issues
Members of the firm have been involved in numerous regulatory
proceedings, including those before the Federal Pov/er Commis-
sion and the Interstate Commerce Commission. The member of

the firm primarily assigned to the TAPS case is John C. Dunn,



an economist who served as the Chief of the Department of
Economic Research of the Missouri Public Service Commission
prior to becoming an independent consultant.

e. Larkin, Chapski & Co. This is a certified pub-
lic accounting firm registered to practice in Michigan, which
has a combined practice of public accounting and utility regu-
lation and consulting. In the area of utility vregulation and
consulting, the firm has participated in numerous rate cases
hefore the Michigan Public Service Commission and in other
jurisdictions. In addition, from April 1975 to March 1976,
the firm contracted with the Michigan House of Representatives
as Technical Staff Director of a Special House Committee to
study and evaluate the effectiveness of the Michigan Public
Service Commission and the rates and services of public util-
ities. Ilts reports to that Committee were adopted oy the
Committee in virtually all material reports in its final re-
port and recommendation, and served as a basis of numerous
bills ‘introduced in 1976 and 1977 sessions of the Legislature.
Messrs. Larkin and Chapski are providing assistance to the

State primarily in the area of tax accounting.

D. Budget Requirements
To effectively participate in complex federal pro-
ceedings, and to retain the requisite expert assistance, s

not inexpensive. The Department has developed and attached
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hereto as Appendix A what it believes to bhe a minimum budget

for effective participation by the State in the FERC proceed-
ings. The budget contemplates total legal and consultant fees
of $2,662,900 spread over three fiscal years.ll/ For each fiscal
year, the expenses are divided by consultants and the two law

firms. The contemplated fees and expenses of the law firms

are further subdivided by the nature of the expenditure.

While an expenditure of $2.6 million seems high, it
will be dwarfed by the amounts spent by the eight TAPS owners
in defense of their filed rates. It is also small in compari-
son with the billions of dollars which are at stake to the
State in the proceeding. Viewed another way, the State will

recoup its expenses in one year if FERC lowers the filed tariffs
by only three cents per barrel from the proposed tariffs in
excess of $6.00. In this regard, it should be noted that the
law firms and the consultants will be compensated in accordance
with hourly fees which the Department negotiates with them,
not on a contingent fee basis. Therefore, our expenses will
not he subject to upward revision in the event that the State's
challenges to the TAPS tariff are sustained.

In sum, the Department recommends that the State

continue to participate in the FERC proceedings to investigate

13/ This budget was prepared wusing 1977 dollars so that pro-
jected expenditures for the second and third fiscal years
would have to be adjusted wupward to account for inflation.



the TAPS tariffs and believes that its proposed budget repre-
sents the minimum expenditure necessary for effective partici-

pation on the State's behalf.



APPENDIX A

TOTAL OVER 3 FISCAL YEARS e i caaecaaaaaas $2,662,900
1. Fiscal Year ending 6/30/78
Total: First Fiscal Year $1,352,500
Phase | (assumes this phase continues
through briefing stage in this fiscal
year)
Engineering Consultant $ 25,000
Other Consultants 230,000

Wald, Harkrader & Ross ("WH&R"):

Lawyers 297,500
Legal Assistants 36,000
Expenses 5,000

Donelan, Cleary, Wood & Maser ("DCW&M™"):

Lawyers 221,000

Legal Assistants 36,000

Other Expenses 15,000

Transcript 8,000
Phase Il (assumes this phase moves forward

actively into discovery and substantial
prehearing analysis this fiscal year)

Consultants $ 100,000
WIT&R:
Lawyers 238,000
Legal Assistants 54 000

E X PN S S ittt e 10,000



2.

3.

App. A - 2

Donelan & Cleary:

Legal Assistants

Expenses

Fiscal Year ending 6/30/79

Total: SecondFiscal Year

Phase |

Consultants

WH&R:

Lawyers

Legal Assistants

Expenses
DCW&M:

Lawyers

Legal Assistants

Other Expenses

Transcripts

Fiscal Year ending 6/30/80

Total: Third Fiscal Year

Phase |1

Consultants e eeeeeeaeaeaaaa

$

58,500
15,000

3,500

$1,042, 400

$__

$

300,000

374,000

60,000

5,000

234,000

36,000

20,000

13,400

268,000

30,000



App. A - 3

WH&R:
Lawyers $ 144,500
Legal Assistants 6,000
Expenses 2,000
DCWE&M:
Lawyers 78,000
Expenses 7,500

Assumptions:

(1) Transcript costs and major document duplicating

and printing costs payable out of Donelan & Cleary budget.

(2) Consultants® expenses payable out of consultants
budget,

(3) Expenses do not reflect use of computer systems.

(4) The hours projected in both phases assume only
one level of briefing before FERC, and do not cover court pro-

ceedings.

(5) Second and third fiscal year budgets are esti-
mates, in 1977 dollars, and are not adjusted for inflationary
cost increases.



PROPOSED BUDGET FOR TAPS
INTERSTATE TARIFF PROCEEDINGS

In July, 1977, North Slope oil began to flow into

the Trans Alaska Pipeline System ("TAPS"). The State's tax and

royalty payment receipts from North Slope o0il production vary
inversely with the tariffs charged by the TAPS ownersl/ to

transport the oil to Valdez. In other words, the higher the
tariff, the lower the receipts to the State. After review of

the tariffs filed by the TAPS owners, and consultation with

regulatory counsel and technical experts, the Department of Law

concluded that the tariffs are excessive and will unreasonably
deprive the State of funds which it vitally needs. Tariffs
from the interstate pipeline transportation of oil — which
constitutes most of the TAPS transportation - a~e subject
1/ The present percentage ownership interests are as follows:
Percentage of Design Capacity
Par ty Ownership (Bbls./Day)
ARCO 21.00% 252,000
Sohio 33.34 400,080
Exxon 20.00 240,000
Amerada Hess 1.50 18,000
Mobil 5.00 60,000
Phillips 1.66 19,920
Union 1.66 19,920
BP 15.84 190,080

TOTAL 100.00% 1,200,000



to exclusive federal regulatory jurisdiction.- The Department
has therefore been participating in several federal court and
administrative proceedings in an effort to secure a reduction
of the filed TAPS tariffs.

The Department's efforts to reduce the interstate TAPS
tariffs have proceeded on two principal fronts. First, the
Department has filed and pursued protests and related court
proceedings seeking, in effect, to have the filed rates sus-
pended and reduced as clearly excessive on their face. Second,
the Department has become a party to federal administrative
proceedings established to investigate the reasonableness of
the filed tariffs. A summary of the Department's activities
on the State's behalf on these two fronts reflects the magni-
tude of the effort that has been expended to date and the
extent to which resources must be committed in order to con-

tinue to pursue the State's best interests in these matters.

A Activities to Date
Between May 31, 1977 and June 20, 1977 the eight TAPS
owners filed initial tariffs for the transportation of crude

oil through TAPS. Or. June 15, 1977, the State of Alaska, as

well as the Department of Justice, the Bureau of Investigations
2/ Intrastate tariffs are subject to the jurisdiction of the
Alaska Pipeline Commission, Proceedings are currently

underway in that forum with regard to the intrastate
tariffs filed by the TAPS carriers.
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and Enforcement of the ICC, and the Arctic Slope Regional Cor-

poration filed protests seeking the suspension of the initially
3/

filed tariff rates and an investigation of their Jlav/fulness.

On June 28, 1977, following a full day of oral argu-
ment in which the State's counsel participated, the ICC sus-
pended the proposed rates for the seven month statutory period,
without prejudice to the filing of interim rates wupon not less
than one day's notice, and set forth maximum interim rate
levels which would meet the Commission's standard of reason-
ableness.l/ The Commission placed both the proposed tariffs
and any subsequent tariffs filed during the seven month period
under investigation. Any interim tariffs filed were required
to contain a refund provision. Thus, if sutb interim rates
subsequently were found to be excessive, the carriers would
be required to refund the excess plus interest. A similar

refund provision was made applicable to the original proposed

rates .

3/ Protest And Petitions for Suspension by the United States
Department of Justice, June 15, 1977; Protest/Complaint
of The State of Alaska Seeking the Suspension and Inves-
tigation of Initial Rates and Tariff Provisions, June 15
1977; Protest and Petition of The Bureau of Investiga-
tions and Enforcement for Suspension and Investigation,
June .15, 1977; Protest and Petition for Suspension of
Initial Rates and Tariffs, by the Arctic Slope Regional
Corporation, June 13, 1977.

4/ Order of the Interstate Commerce Commission in Investiga-
tion and Suspension Docket No. 9164, Trans Alaska Pipeline
System (Rate Filings) and No. 36611, Trans Alaska Pipeline
System (Rules and Regulations), June 28, 1977.



Some oC the carriers sought judicial review of the

Commission's decision in the U.S. Court of Appeals for the
5/
Fifth Circuit. Following oral argument, in v/hich Attorney

6/
General Gross participated, the Court dismissed the appeal

It held that the ICC had the authority to suspend an initial
rate, that the Commission's suggestion of maximum interim
rate levels was permissible, and that a refund provision was
permissible. It concluded, therefore, that the Commission
had acted lawfully.

Several carriers then filed motions in the Supreme

2/
Court for a stay of the Fifth Circuit decision. Four of

5/ Mobil Alaska Pipeline Co. v. United States, No. 77-2392
(July 6, 1977) ; BP Pipelines, Inc. v. United States, No
177-2412 (July 8, 1977); Exxon Pipeline Co. v. United
States, No. 77-2421 (July 11, 1977); ARCO Pipe Line Co.
v. United States, No. 77-2437 (July 14, 1977). In No.
77-2392, Sohio Pipe Line Company, Amerada Hess Pipeline
Corporation, and Union Alaska Pipeline Company were in-
tervening petitioners while the State of Alaska and the
Arctic Slope Regional Corporation were intervening re-

spondents. In No. 77-2421, Union Alaska was an inter-
vening petitioner. In No. 77-2437, the State of Alaska
was an intervening respondent. Phillips Alaska Pipeline

Corportion sought judicial review in the District of
Columbia Circuit.

6/ Mobil Alaska Pipeline Co. v. United States, 557 F.2d 775
(1977)

7/ Mobil Alaska Pipeline Co. v. United States, No. 77-452
(Sept. 21, 1977); Exxon Pipeline Co. v. United States
No. 77-457 (Sept. 22, 1977); BP Pipelines, Inc. V.
United States, No. 77-551 (Oct. 12, 1977)



8/

the carriers also filed petitions for writs of certiorari.
9/
On October 20, 1977, the Court granted a stay and further

explained the stay in an Order dated November 14, 1977.10/

The stay was conditioned wupon petitioner's agreement to keep
account of the amounts collected wunder the proposed rates and

to refund, with interest, any portion of the amounts collected

if it were to be wultimately determined that the carriers were
not lawfully entitled to collect those amounts. On November 28,
1977, the Supreme Court granted the certiorari petitions and
consolidated the cases. The State will participate actively

in the briefing and argument of these cases.

The Court is expected to hear and resolve the cases

by July, 1978. If the State's position is sustained, the tar-
iffs will be reduced retroactively by an average of $1.35 per
barrel over a period of about four months. This would result
8/ ld.; see also ARCO Pipe Line Co. v. United States, No.

77-602 (0ct. 25, 1977).

9/ Order of October 20, 1977 in Mobhil Alaska Pipeline Co.
v. United States, No. 77-452; Exxon~Pipeline Co. v,
United States, No. 77-457; BP Pipelines, Inc. v.United
States, No. 77-551, 46 U.S.L.W. 3289 (U.S. Nov. 1, 1977).
ARCO filed its Motion for Stay on October 21, 1977. See
Application for Stay of Order, ARCO Pipe Line Co. V.
United States, No. 77-602 (Oct. 21, 1977)

10/ Order of November 14,1977 ir Mobil Alaska Pipeline Co.
v. United States, No.77-452; Exxon Pipeline Co. v.United
States, No. 77-457; BP Pipelines,Inc. v. United States,
No. 77-551;, ARCO Pipe Line Co.v. United States, No. 17 -
602, 46 U.S.L.wW. 3321 (U.S. Nov. 15, 1977).



in increased revenues to the State of about $25 million for
that period. However, even if the State does not prevail in
the Supreme Court case, the rates may be retroactively reduced
as a result of the administrative investigation which the Inter-
state Commerce Commission initiated on July 7, 1977, If found
unreasonable, the tariffs would be reduced to a reasonable level
and refunds made for the excess amounts charged to date since
TAPS oil began to flow. For example, a finding by FERC that
rates in excess of $4.00 per barrel are unreasonable would pro-
duce additional State revenues of about $200 million per year.

The Commission initially assigned the TAPS tariff
investigation to Administrative Law Judge Robert Glennon
After the first prehearing conference, Judge Glennon requested
that all parties submit memoranda on the issues to be heard
and procedures to be followed. On August 8, 1977 the State
of Alaska and the Department of Justice submitted a joint
memorandum asserting that a complete record on the proper
method for determining a rate base must bhe developed in this

11/

proceeding. The State and the Justice Department also

proposed that the proceeding be phased because of its exp'-cted

11/ Joint Memorandum of the State of Alaska and the United
States Department of Justice On The Issues And Proce-
dures, Trans Alaska Pipeline System (Rate Filing):
Investigation and Suspension Docket No. 9164, Trans
Alaska Pipeline System (Rules and Regulations), Dkt. No.
3661.1, submitted August 8, 1972.
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length and complexity, and requested

required to go forward with their

of the case. The TAPS carriers

After another prehearing

issued his rulings on August 16, 1977,

State's argument that the protesting

precluded from presenting facts or

lish the validity of a rate base other

the carriers. As the Judge concluded,

ings to bhe ‘open' on the issue of rate

on rate base, would be an irrational

tency." (Prehearing Order at 7)

Judge Glennon also adopted

the State of Alaska and Department of

the Commission has the authority to

before concluding its full hearing on

in the case. He concluded that "the

distinct and separable that a separate

injustice." (Prehearing Order at 12).

the proceedings v/ould be phased as

at 16):

12/ Report and Order on
and Suspension, Dkt.
line System, August

hear ing Order"].

Prehearing
No. 9164,
16, 1977

et

that
evidence
opposed

conference,

parties

arguments

the

Justice
issue
every

issues

follows

Conference,

[hereinafter

the carriers be

in the first phase

these proposals

Judge Glennaon

121/

He accepted the

should not be

intended to estab-

than one proposed by

"to allow these proceed-

of return, while 'closed'

impermissible inconsis-

phasing proposal of

and ruled that

an interim rate order

issue presented

[are] sufficiently

trial may be held without

He therefore ruled that

(Prehearing Order

Investigation
Trans Alaska Pipe-
cited as "Pre-

al.,



a. Phase | . The issues of rate base,

rate o .LUrn, treatment of taxes, and method
of calculating total revenue will be adjudicated
in Phase |I. For the purposes of Phase |, pro-
testants will not challenge the amounts claimed

by respondents for construction or operating
costs, depreciation charges, and removal costs

b. Phase | 1. Questions concerning the

allowable nature of TAPS expenditures as prudent

investment, depreciation charges, removal costs

and all other issues not adjudicated in Phase |

will be decided in Phase [

On October 1, 1977, pursuant to the provisions of
the Department of Energy Organization Act, Pub. Law 95-91,
91 Stat. 565, and Executive Order No. 12009, 42 Fed. Reg. 46267
(September 15, 1977), the functions and regulatory responsibil-

ities of the Interstate Commerce Comrr.ission with respect to the

establishment of rates and valuations for oil pipelines were

transferred to the Federal Energy Regulatory Commission ("FERC'1).

Under the savings provision in Section 705(a) of the Act, the
TAPS tariff proceeding will continue to be governed by the
Interstate Commerce Commission's Rules and Regulations as pro-
mulgated in Title 49, Code of Federal Regulations, unless and
until new regulations are promulgated. Thus, the issues in the
TAPS proceeding were not substantively or procedurally affected
by the transfer. However, the transfer did result in assign-
ment of a new Administrative Law Judge, Max L. Kane, to preside
at the proceeding. Judge Kane was one of the senior admini-
strative lav; judges at the Federal Power Commission prior to the

transfer of that Commission's duties to FERC.



B. The State's Future Role in the
TAPS Proceedings

The Department believes that the State of Alaska
should continue to vigorously pursue the issues it has raised
before the Supreme Court and the Federal Energy Regulatory
Commission. The State has a very large stake in the outcome
of these proceedings. A reduction of one cent in the tariff
filed by the carriers (which varied between $6.04 and $6.44
per barrel) means additional revenue of $876,000 each year to
the State because, as noted above, the State's tax and royalty
interest receipts from TAPS production vary inversely with
the size of the tariffs. As previously noted, the Interstate
Commerce Commission has already indicated that the tariffs
are excessive by at least $1.35 per barrel

Furthermore, in our judgment, it would be highly
imprudent for the State to rely on the FERC staff or the
Department of Justice to protect its interests, given the
amounts at stake. While the FERC staff has not thus far taken
issue with the State's position, its own case is at an early
stage of development, and it is by no means certain that it
will ultimately support the State on critical issues involving
fair rate of return or cost disallowance. The interests of

the Department of Justice in the proceeding are quite differ-

ent from the State, involving rate setting principles and their
views on competition, generally. Thus, the Justice Department
cannot be relied wupon to protect the State's financial interest

in its taxes and royalties.



Although the legal issues currently before the
Supreme Court are likely to be resolved within the next six
months, the FERC proceeding promises to be much more complex
and time-consuming. For example, the Department has concluded
that the State should pursue the following factual and legal
issues in Phase | of the FERC proceeding:

a. Whether TAPS should be regulated
separately from other pipeline interests
of the Owners.

b. Whether the wuse of a valuation
rate base including reproduction costs new
in determining pipeline rates is legally or
economically justified:

1. whether the Congressional
intent underlying inclusion of re-
production cost in the Section 19(a)
valuation supports its continued wuse;

2. whether including reproduc-
tion cost as an element of the rate
base is judicially favored;

3. whether most state and federal
regulatory agencies have rejected the
use of any element of reproduction
cost in the rate base and have adopted
an original cost less depreciation or
similar standard;

4. whether the wuse of reproduc-
tion cost in the rate base produces
arbitrary and unreasonable results
and permits pipelines to recover
almost two-fold for inflation;

5. whether the results of the wuse
of condition percent are an additional
reason for rejecting the Section 19(a)
valuation as a rate base;
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6. whether the use of a percentage
additive for "going concern”™ wvalue in the
single sum valuation is an additional
reason for rejecting the Section 19(a)
valuation as a rate base; and

7. whether an original cost less
depreciation rate base should be adopted

c. Whether the TAPS rates should be deter-
mined in accordance with proper ratemaking prin-
ciples

1. whether the TAPS carriers are
entitled to only a reasonable rate of
return on an original cost rate base
commensurate with the real risks of the
enterpr ise;

2. whether for purposes of determin-

ing the appropriate rate of return, the

Commission should employ either the actual

capital structure of the carriers, or a

hypothetical capitalization which reflects

the financial and business risks of TAPS

and

3. whether if a valuation rate base

is adopted, the rate of return should be

adjusted accordingly.

d. Whether the TAPS tariffs properly reflect
the treatment of taxes and the financial conse-
quences of tax related investment incentives.

The issues to be litigated in Phase Il of the pro-
ceedings have yet to be formulated in such detail and will
at least to some extent, be affected by the resolution of
Phase | issues. It is already clear, however, that one of
the principal Phase Il issues will be whether all of the con-

struction costs expended by the TAPS companies were prudently

incurred. The companies insist that there were no imprudent



expenditures in constructing the project. However, a report

to the Alaska Pipeline Commission by its Special Counsel, Terry
F. Lenzner, concluded that TAPS construction costs were exces-
sive by at least $!.5 billion (out of a total of $0 billion).

In Phase 11 of the FERC proceeding the State wil
pursue this question and present evidence showing massive
excessive expenditures. If the Commission adopts the State’'s
position, it will disallow such excessive costs in the rate
base of the TAPS tariffs and reduce the tariffs accordingly

both retroactively and prospectively.

The TAPS carriers have already presented their direct
testimony on Phase | issues and Judge Kane has ordered cross-
examination of their 31 witnesses to begin in early February.

To protect the State's interests effectively, it will be neces-
sary to cross-examine the testimony of the carriers' witnesses,
then to prepare the rebuttal testimony and exhibits of those
witnesses which the State will sponsor, and finally to submit
briefs and proposed findings to the administrative law judge

and the full Commission. Phase | should be completed by mid-
1978 and shortly thereafter Phase |l proceedings should begin

At the end of the FERC proceeding a record consisting of 100,000

transcript pages and 25,000 exhibits could easily be amassed.



C. Resources Required to Protect
the State's Interests

As the foregoing makes clear, the State has a very
large stake in the outcome of very complex and time-consuming
proceedings. The issues raised — particularly in the FERC
proceeding -- are numerous, highly specialized, novel, and
require broad legal and economic expertise for adequate
treatment. The Department recoqnizes that the State cannot
hope to match the seemingly unlimited legal and consulting
resources that the TAPS carriers have devoted to the proceed-
ing. By the same token, however, merely sending observers to
the proceeding or filing occasional pleadings is unlikely to
have any impact at all on the outcome of the case

The Department's in-house resources and expertise
in these matters are, of course, quite limited. The Depart-
ment has therefore retained the services of two Washington
D.C. law firms and several technical consultants. Their
activities have been closely supervised by the Department and
the Attorney General has assigned Assistant Attorney General
Richard Burnham to maintain day-to-day liaison with the attor-
neys and consultants which we have retained

The law firms appearing on the State's behalf are
Donelan & Cleary and Wald, Harkrader f Ross. These firms have
extensive experience in regulatory matters and have worked
closely in representing the State in the administrative and

judicial proceedings involving TAPS. The lead counsel in



these matters have been John M. Cleary, William Warfield Ross
and Terry F. Lenzner. A brief description of their background
and experience follows.

a. John M. Cleary. Mr. Cleary is a partner in
Donelan, Cleary, Wood & Maser, a law firm of seven attorneys.
He was born in Evanston, Illinois, in 1931 and received his
law degree from Georgetown University in 1957, where he was
a member of the law journal. Following graduation, he joined
the firm of Pope, Ballard & Loos and became a partner of that
firm in 1962. In 1966, he became a founding member of his
present firm. During his 20 years of practice, Mr. Cleary
has participated in numerous proceedings before the Interstate
Commerce Commission as counsel to shipcer-protestants. Among
the proceedings have been the ICC's oil pipeline tariff rule-
making proceeding (j2x Parte No. 308) and the Williams Brothers
case, the first ICC case involving an oil pipeline to be [liti-
gated before the Commission since the 1940's. See Petroleum
Products, Williams Bros. Pipeline Co., 355 I.C.C. 479 (1976)
(appeal pending, D.C. Cir.).

Mr. Cleary is the past president of the Association
of Interstate Commerce Commission Practitioners and is a member
of the District of Columbia Bar.

b. William Warfield Ross. Mr. Ross is a partner
in Wald, Harkrader & Ross, a firm of 60 attorneys. He was
born in Washington, D.C. in 1926, graduated from St. John's

College, Annapolis, Maryland in 1948 and from the VYale Llaw



School in 1951, After a period of private practice concen-
trating on water carrier regulatory matters, Mr. Ross served

in the Truman and Eisenhower Executive Offices working prin-

cipally on international civil aviation matters and miscellan-
eous coordination functions. Following a period of service
in the Civil Division of the Department of Justice, Mr. RosSs

hecame Assistant to the Solicitor of the Federal Power Commis-

sion responsible primarily for litigation in the federal courts
involving natural gas rate issues. Since 1959 he has been in
private practice in Washington, D.C., concentrating on public

utility and pipeline matters and federal energy and antitrust

questions.
In 1963, Mr. Ross bhecame a founding member of Wald,

Harkrader & Ross and is the firm's senior practitioner in the
utility and energy fields. He has been principally responsible
for rate and licensing proceedings involving major utilities
before the Federal Power Commission and Nuclear Regulatory
Commission,, including proceedings involving natural gas rate
and certificate matters representing gas distributors and
pipelines.

Mr. Ross has written widely on administrative law
and energy matters, and is considered an expert on administra-
tive procedure and practice. He has taught administrative law

at Cornell University, and for many years has represented the

American Bar Association before Congress on administrative



law and procedure legislation. He is currently serving as
Chairman-Elect of the Administrative Law Section of the
American Bar Association.

c. Terry F. Lenzner. Mr. Lenzner is a partner
Wald, Harkrader & Ross where his practice principally involves
matters before the federal courts, administrative agencies
and the U.S. Congress. After receiving his undergraduate and
law degrees from Harvard University, he served for the next
ten years in a number of important government positions. He
initially served in the U.S. Department of Justice as a trial
attorney and three years later he became Assistant United
States Attorney in the organized crime unit of the southern
New York district office. In 1969 , he became director of the
Legal Services O0ffice of the Office of Economic Opportunity
and, in that capacity, was responsible for supervision of all
federally-funded legal service programs. After a short stint
in private practice, he was appointed Assistant Chief Counsel
of the Senate Select Committee on Presidential Campaign activ-
ities, popularly known as the "Watergate Committee."

Mr. Lenzner returned to private practice in 1974,
His practice includes representation of the Cook Inlet Region,
Inc. and the Alaska Pipeline Commission (APC), which he served
as Special Counsel wuntil August, 1977. As Special Counsel to

the APC, Mr. Lenzner conducted an extensive investigation into



the excessive cost overruns in constructing the TAPS project.
The results of that investigation were compiled in an 800-

page report submitted to the APC last August.

In addition to legal expertise, it has been neces-
sary to retain the services of a number of accounting, finan-
cial and engineering consultants to appear on the State's
behalf in the FERC proceedings. These consultants include
the following:

a. Technical Associates, Inc. This is ail economics

research and consulting firm with offices in Richmond, Virginia

and Washington, D.C. The Department has retained its President,

Dr. Michael J. Ileo, and other members of his firm who have
extensive experience in public wutility transportation and
monetary economics and have frequently appeared as witnesses
in federal and state rate regulatory proceedings. Dr. Ileo
holds a PhD. in economics from Virginia Polytechnial Institute
and has published several articles on wutility and banking
regulation.

b. VHS Associates, Inc. This is a California firm

which provides construction management and engineering consult-

ing services. The projects with which they have been associated
include pipelines, marine terminals and harbors and oil proces-
sing facilities. The principal participant in the TAPS proceed-

ing is VHS Vice President Egon K. Ellgaard, who has 20 years



construction management and staff experience. Mr. Ellgaard
is a civil engineer and professional estimator, having received
a MSCE degree from Stanford University in 1961. Recently, he

has served as project manager for a federally-funded evaluation
of alternative routes for transporting Prudhoe Bay natural gas
to the lower forty-eight and served as a consultant to the
Special Counsel of the Alaska Pipeline Commission in the TAPS
construction overrun investigation

C. Charles F. Phillips, Jr. Dr. Phillips is a pro-
fessor of economics at Washington and Lee University and is
an expert in the regulation of transportation and public util-
ity industries. Among Dr. Phillips"' many publications s
The Economics of Regulation, recognized as a leading treatise
in the area. He received his PhD. in economics from Harvard
University in 1960 and during the last twenty years has fre-
qguently appeared as an expert witness before federal and state
regulatory commissions.

d. Financial Management Associates. This consult-
ing firm, located in Overton Park, Kansas, specializes in
financial requirements of public wutilities, particularly
revenue requirements, rate design and rate of return issues
Members of the firm have been involved in numerous regulatory
proceedings, including those before the Federal Power Commis-
sion and the Interstate Commerce Commission. The member of

the firm primarily assigned to the TAPS case is John C. Dunn,



an economist who served as the Chief oFE the Department of
Economic Research oFE the Missouri Public Service Commission
prior to becoming an independent consultant.

e. Larkin, Chapski & Co. This is a certikied pub-
lic accounting firm registered to practice in Michigan, which
has a combined practice oE public accounting and utility regu-
lation and consulting. In the area oF wutility vregulation and
consulting, the Eirm has participated in numerous rate cases
beEore the Michigan Public Service Commission and in other
jurisdictions. In addition, Erom April 1975 to March 1976,
the Eirm contracted with the Michigan House o0of Representatives
as Technical StaEE Director of a Special House Committee to
study and evaluate the eEEectiveness oE the Michigan Public
Service Commission and the vrates and services oE public util-
ities. Ilts reports to that Committee were adopted oy the
Committee in virtually all material reports in its Einal re-
port and recommendation, and served as a basis o0of numerous
bills introduced in 1976 and 1977 sessions oFE the Legislature.
Messrs. Larkin and Chapski are providing assistance to the

State primarily in the area oE tax accounting.

D. [Budget Requirements
To eEEectively participate in complex Eederal pro-
ceedings, and to retain the requisite expert assistance, is

not inexpensive. The Department has developed and attached
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hereto as Appendix A what it believes to be a minimum budget
for effective participation by the State in the FERC proceed-
ings. The budget contemplates total legal and consultant fees
of $2,662,900 spread over three fiscal years.ll/ For each fiscal
year, the expenses are divided by consultants and the two lav/

firms. The contemplated fees and expenses of the law firms

are further subdivided by the nature of the expenditure.

While an expenditure of $2.6 million seems high, it
will be dwarfed by the amounts spent by the eight TAPS owners
in defense of their filed rates. It is also small in compari-
son with the billions of dollars which are at stake to the
State in the proceeding. Viewed another way, the State will

recoup its expenses _in one year if FERC lowers the filed tariffs
by only three cents per barrel from the proposed tariffs in
excess of $6.00. In this regard, it should be noted that the
law firms and the consultants will he compensated in accordance
v/ith hourly fees which the Department negotiates with them,
not on a contingent fee basis. Therefore, our expenses will
not be subject to upward revision in the event that the State's
challenges to the TAPS tariff are sustained.

In sum, the Department recommends that the State

continue to participate in the FERC proceedings to investigate

13/ This budget was prepared wusing 1977 dollars so that pro-
jected expenditures for the second and third fiscal years
would have to be adjusted upward to account for inflation.
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the TAPS tariffs and believes that its proposed budget repre-
sents the minimum expenditure necessary for effective partici

pation on the State's behalf,.



APPENDIX

TOTAL OVER 3 FISCAL YEARS

1. Fiscal Year ending 6/30/78

Total: First Fiscal Year

continues
this fiscal

Phase |
through
year)

(assumes
briefing

this phase
stage in

Engineering Consultant

Other Consultants

Wald, Harkrader & Ross ("WH&R"):

Lawyers

Assistants

Legal

Expenses

Donelan, Cleary, Wood & Maser ("DCW&M™):

Lawyers

Legal Assistants

Other

Expenses

Transcript

Phase |
actively
prehearing

(assumes this
into discovery
analysis this

phase moves forward
and substantial
fiscal year)

Consultants

WHE&R:
Lawyers
Legal Assistants. '

Expenses

A

$2,662,900

$1,352,500

$ 25,000

230,000

297,500
36,000

5,000

221,000
36,000
15,000

8,000

$ 100,000

238,000
54,000

10,000
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Donelan & Cleary:

Legal Assistants.

Expenses

Fiscal Year ending 6/30/79

Total: Second FiscalYear

Phase |1

Consultants

WH&R:

Lawyers

Legal Assistants

Expenses.

DCWEM:

Lawyers

Legal Assistants

Other Expenses

Transcripts

Fiscal Year ending 6/30/80
Total: Third FiscalYear . . . . ——

Phase Il

$ 58,500
15,000

3,500

$1.,042, 400

$ 300,000

374,000

60,000

5,000

234,000

36,000

20,000

13,400

$ 268,000






