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FOREWORD

Those who operate carcrercial vehicles within this state may be required
to comply with lav/s that cover a wide range of vehicle use. As many

of these lav/s are written for very limited or a particular operation,
it is not possible to list all of the detailed rules and regulations

in this publication.

The purpose here is simply to outline the basic requirements for the
interstate and intrastate movement of vehicles and to provide you with
a guide to the proper agency for help with your questions and problems.

For your convenience, the addresses and telephone numbers of the principal
offices of each agency are listed on the last page.

C. L. "Bud" Pyles
Director of Motor Vehicles
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SECTION 1
AGENCY CHECKLIST
Examples of the Types of Laws and Regulations
Administered by Alaska State Agencies
You must check with the:
1. Division of Motor Vehicles
IT you:
Operate from a state which does not have reciprocity with Alaska.
Operate frcm a prorate compact or bilateral prorate agreement state.
Haul loads intrastate within Alaska.
2. Division of Excise Tax '
If you:
Purchase motor fuel out of state for use in the state.
3. Alaska Transportation Commission
IT you:

Are engaged in transportation of property for compensation over the
highways of Alaska.

Operate any truck, trailer, semitrailer, or pickup equipped with a
cargo tank which is used for the transportation of flammable liquids.

IT you rent or lease a vehicle with the driver which will operate
over the highways of Alaska.

4. Department of Highways
IT you:

Operate oversize or overweight vehicles or loads over the state
highway systenm.



Alaska State Troopers

IT you:
Transport explosives or other materials v;hich by their nature are
required to be considered explosive and are designated as such by

the United States Department of Transportation.

Division of Weights & Measures

Division of Water & Air Quality Control

IT you:

Engage in the business of hauling liquid waste or radioactive materials.



SECTION 11
LICENSE AID PERMIT CHECKLIST
Examples of the Types of Licenses or Permits
Issued by Alaska State Agencies
Licenses and permits are issued by the following agencies”.
1. Division of Motor Vehicles
Annual Registration
Commercial License Plates
Annual registration is required to operate vehicles within Alaska

If:

There is no reciprocity between your state and Alaska for inter—
state hauls, unless the vehicle is cleared by one of the alterna—
tives to registration listed hereinj

Alternatives to Annual Registration
Prorate License Plates

Issued to fleets of vehicles operated in two or more states by
paying prorated fees

If:

Your state or province is one of the jurisdictions that
has officially signed the Uniform Vehicle Proration and
Reciprocity Corrpact, or a bilateral prorate agreement and
you operate a fleet.

NOTE: FLEET COMMERCIAL VEHICLES OPERATED INTO THIS STATE UtDER
THE CONTROL OF A PRORATE OPERATOR WHO IS BASED IN ANY ONE
OF THE COMPACT JURISDICTIONS, BILATERAL AGREEMENT STATE
OR A NON-COMPACT STATE WHEN HE HAS ELECTED TO PRORATE HIS
FLEET TOTH THIS STATE MUST BE PRORATE REGISTERED OR
QUALIFIED IN ONE OF THE FOLLOWING WAYS

a. ANNUAL REGISTRATION
b. NON-RESIDENT COMMERCIAL VEHICLE TEMPORARY REGISTRATION
C. NON-RESIDENT COMMERCIAL VEHICLE TRIP PERMIT

Temporary Registration for Non-Resident Commercial Vehicles

Issued for 30, 60, or 90 days in lieu of annual or prorate registration



The out-of-state registration is current. Fees are collected
at 20%, 35%, and 50% of the full year fee.

Five-Dollar, Five-Day Mon-Resident Commercial Vehicle Trip Permit
(laden vehicles operated on either an interstate or- intrastate basis.)

A non-resident commercial vehicle trip permit may be obtained for
commercial vehicles meeting the registration requirements of the
state in which it is based. The vehicle is to be operated in such
a way as to otherwise require Alaska registration.

These permits are valid for five (b) consecutive days (the day

of first use, plus four (4 consecutive days thereafter). The
cost is $5 for each permit.

One-Trip Pemit (unladen vehicles only) m

A one-trip permit, when issued for a vehicle prior to any movement of
the vehicle requiring registration, is valid to move the vehicle
unladen for one continuous trip within this state

If: "

The permit is obtained and completed prior to the movement of
the vehicle within Alaska. The cost is $5 for each permit.

NOTE: IF ADDITIONAL INFORMATION IS NEEDED ABOUT LAWS REGULATING
OPERATION OF TRUCKS, BUSES, TRUCK-TRACIORS, AND COMBINATIONS
OF VEHICLES, A COPY OF THE COMMERCIAL VEHICLE SUPPLEMENT
TO THE ALASKA VEHICLE LAWS WILL BE MAILED UPON REQUEST.
Division of Excise Tax

Motor Fuel Tax Return

There are no Use Fuel Tax Permit requirements. A Motor Fuel Tax
Return is required to be filed.

If:

A user who purchases motor fuel out of the state and ships it
into the state for his own use shall remit the accrued tax on
the actual amount of fuel used by him each month. A person

who purchases motor fuel within the state with the tax included

need not file a return.
Alaska Transportation Commission

Requires:

Intrastate operating authority to engage in the transportation of



property for compensation over the highways of the state.

Registration by Interstate Motor Carriers with Alaska Transportation
Comuission.

If:

You are a highway carrier engaged in the interstate transportation
or property for compensation by motor vehicle on any highway in this
state, regardless of whether the operations require authority fran
the Interstate Ccmnerce Carmission or are exempt from its regulation.

(No provision covering interstate operators by motor vehicle operating
exclusively as a private carrier.)

NOTE: THE GROSS OPERATING REVENUE OF FOR-HIRE CARRIERS OPERATING
INTRASTATE 1S SUBJECT TO ALASKA BUSINESS LICENSE AND MUST FILE
AN APPLICATION WITH DIVISION OF AUDIT, POUCH SA, JUNEAU, AK.
Department of Highways
Transportation Permits -

Permits cure required

If:
Your vehicle or load is oversize or overweight.
Basically, the Vehicle Code establishes maximum dimensions for
vehicles and loads thereon of not to exceed 96 inches in width,
13 feet 6 inches in height, 40 feet in length (70 feet in com—
bination) . Weight of vehicle and load is limited to: 20,000 Ibs.
on single axles, 34,000 Ibs. on dual tandems and 42,000 Ibs. on
triple tandems, 500 Ibs. per inch of tire width and a gross
vehicle v/eight determined frcm the formula W = 500 (LN+12N+36)

N-1

where L = total wheel base and N = number of axles.

Detailed Regulations will be mailed upon request.

Alaska State Troopers

Enforces laws regulating the operation of vehicles and the use of the
highways.

Permit to Transport Explosives
A permit is required
If:

Your vehicle is operated on any public highway for the purpose of



transporting any explosive.
Division of Weights & Measures

Enforces lav/s regulciting die size, weight, registration and operating
authority of conmercial vehicles.

Division of Water & Air Quality Control
Enforces solid waste disposal.

Requires that diesel emissions not exceed 40 . capacity and that gaso-
line-powered engine emissions not be visible.



SECTION J.l

AGENCY OFFICES

DIVISION OF MOTOR VEHICLES DIVISION OF EXCISE T.-X
Charles "Bud" Pyles, Director Steffen Anderson, Director

P. 0. Box 960 Pouch S

Anchorage, Alaska 99510 Juneau, Alaska  99801-
Telephone: (907) 272-1581 Telephone:  (907) 586-2596
ALASKA TRANSPORTATION COMMISSION DEPARTMENT OF HIGHWAYS

Les Hairmond, Agent Gerald J. Miller, Maint. Eng.
338 Denali, 10th FI. MacKay Bldg. P. 0. Box 1467

Anchorage, Alaska 99501 Juneau, Alaska 99801
Telephone: (907) 279-1451 Telephone:  (907) 364-2121
ALASKA STATE TROOPERS DIVISION OF WEIGHTS % MEASURES
M. E. Dankworth, Director Frank Adk.ins, Chief Inspector
Box 6188 Annex 2263 Spenard Road

Anchorage, Alaska 99501 Anchorage, Alaska 99503
Telephone:  (907) 272-1561 Telephone:  (907) 279-0508

DIVISION OF WATER & AIR QUALITY CNTL.
Jon Scribner, Acting Director

Pouch 0

Juneau, Alaska 99801

Telephone: (907) 586-6721

NOTE: CQMMERCLAL VEHICLE OPERATORS WITHIN ALASKA SHOULD CONTACT THE NEAREST
DEPARTMENT OR DISTRICT OFFICE FOR ASSISTANCE OR PERMITS. FOR
ADDRESSES OF THESE OFFICES, SEE YOUR LOCAL TELEPHONE DIRECTORY.



EMORANDUM State of Alaska

Don Barnes, Deputy Director DATE:
Administrative Services Division *e3ap.ni = uAo
Department of Revenue FILE NO:
SA -
TELEPHONE NO-
% " o.
C. L. Pyles, Director SUBJECT: Senate Bill 266
Motor Vehicle Division Fiscal Note
Department of Revenue
.  REQUEST "0
Bill Identification: House Bill 266
Title lIdentification: An Act Relating to

Transfer of MYV Functions

The functioning of "vehicle and driver services" is complex and
interrelated, and cannot be administered adequately or economically
if the responsibility is scattered among various agencies.

The chief objective in transferring the motor vehicle functions

is to improve the quality of services to motorists in our state
through the better utilization of funds now being spent on vehicle
and driver services.

The single state agency for vehicle and driver services will allow
us to:

1. Integrate vehicle and driver planning at the state and local
level in order to meet increasing demands and to achieve a
balanced development of facilities and services.

2. Have a consolidated planning program with long-teru compre-
hensive state-wide planning and realistic and unified budget
which will enable the State to better concentrate major
priorities.

3. Consider all modes of vehicle and driver responsibilities
and all efforts (public and private) within the same organi-
zational unit and in a consistent, coordinated, comprehensive,
and continuing manner.

4. Establish state-wide comprehensive goals and objectives for
the development of facilities and services.

5. Help reduce costs and provide for a more efficient expenditure
of ~unds through improved administration and by avoiding
duplication.



Don Barnes -2- April 3, 1975
6. Help local communities define their requirements and encourage
the development of new systems. \

In summary, it will provide an organizational unit which can
consider the needs of the entire state and provide for a more
effective management of resources.
1. FISCAL DETAIL
The 1975-76 budget has not been approved as of this date. When it
approved and the allocations are made, the entire amount of M/V's
budget must be transferred intact.
The following functions now being performed in Juneau are support-
ing functions of this Division and some of that support should
also be transferred from Administrative Services Division.
Administrative Services
Fiscal O fficer Procurement & Supply
Finance O fficer Advisor on budget problems

Code distribution documents
Personnel Technician Personnel documents

Leave records
Director of Administrative Budget review

Services

Chief Cashier Revenue transmittals

Travel to Commission Agents

Post Audits
Accountant 11 Claims for reimbursement (travel)

Deputy Director of

Administrative Svcs.

This
spend on

Division does not have
the above functions.

CLP:;bsm

the allocation of

M/V Liaison

time Juneau

This should be determined in

personnel
Juneau.



STATE
of ALASKA

P. A. Wall, Director
Division of Administrative

Services
Department of Revenue

rom: Ct L. Pyles, Directorl
Division of MotorsVehicles

Submitted per your requestlis a general

for expenditures related to "pipeli
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ne impact*"

April 1, 1975 .
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“Pipeline Impact”
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justification
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=(M) ;Normal registration growth prior to pipeline was

758% per annum*

.7(2) Base year, 1973 (calendar)registrations were
rs,.

""m207,391 as opposed to 191,788 for 1972- an 8% increase.

(3) 1974 was the first significant pipeline

1974 registrations were 252,405 as oppos

.,1973, or a 21% increase.
éThe difference in pipeline
- is 21% 8% a . 13%.-

(5) = Initialetitle transactions,

L)

T .

jurisdiction”™ or NTI, for 1974 increased to

.48i.599 in 1973 or"20%. "
(6) The difference in pipeline

is" 20.5% .2 8% = 12.5%

a- eT"ftis factor establishes that a correlation

impact over
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impact over

new,

impact year;

ed to 207,391 for
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normal growth
.*f . vV, ®
foreign
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normal growth

Vi,

oo« growth between registrations and titles exists.



. e - b. .The growth factor is 13%.
V-V- . > * V.- .
. Economic Assumption

Because there has been an abnormal growth rate of 13% 1in.
Y ey, &V o*» ey*-:
evehicle - regustratuons and new titles above and bevond the
AR TtX Vo= tt-i 'R - VTP VAYA @

normal historic growth pattern, it must be assumedthat the
[ B I G e ee v 4 y me Y.
total function of the Division of Motor Vehicles has been \ X

.inspected by growth of 13% more than normal. Therefore, it can

be assumed that at least an average of 13% oftotal expenditure

by, the Division should be coded to imp J.,-= .
t v v Vo oAy, -/ lt Ltm " [><: o:v7ei7 ly-2"'n

Although there was an average .13% pipeline impact upon the

Division/ specific areas have been impacted at a considerably

[higher percentage. S eadil ;% -
"License Plate Issue r:
o ! V *l *e * o & ._-' *h_ - ok o' ’},,_
;Interviews Wlth the Greater Anchorage Area Borough Plannlng
. X.0 0V e v i
Agency, Department of Labor, University of Alaska, and the City
[ o'e, - « ! .
of Fairbanks elicited a consensus of oplnlon that between 30%
= WA= ™ " %

and 50% of the influx of population entering Alaska during

2974 wa3 directly or indirectly related to petroleum activity.
It is estimated that a considerably higher percentage of
population influx during 1975 will Dbe involved directly with
petroleum oriented activity, se_vices supporting petroleum

\% - Se>e "V ] X.'-
activity or people looking for "Boom"™ employment. The economic
recession in the "Lower 48" has and will continue to entice the
unemployed to "try" Alaska for a job. A point of interest is
that through interviews with auto dealers it was ascertained

that local new vehicle sales did not improve substantially over

prior year ."sales”, but total new vehicle sales rose substantially.



The reason given by local auto dealers was that although the

demand was here, they, the local dealers, could not make

delivery. Therefore, the maJorlty of new fleets and company
R LIREE ! ! - Ly 7 - LS e
vehicles v/ere sold and delivered by out-of-state dealers. Eig

Documentation shows that 10,000 more new vehicles were titled
"and registered in the state in 1974 than®in 1973. :Mobile home
sales and space rentals, although not documented, have grown®
at a "fantastic rate."" ,
/sX The Division has encumbered $102, 618".ftr -the purchase of
elicense plates. The Division issued 78,026 plates in 1974 and
is estimating the issuance of in excess of 40,000 in the next
four months for a total of 113,000. Predicated on the estimate
that between 30% and 50% of the population influx into the
state was directly or indirectly related to pipeline, and
the estimate that the percentage factor may increase, and that
plate replacement is negligible; it can be assumed that 40% of
new plates” issued were related to oil activity. Therefore, of
%the $102,618 encumbered for plate purchase $41,047 is"pipeline
related.” .5".v™'"s:!'-'- V-7~ of @ _ =" " > V..
mvr->0ther ateas that an be specifically related to pipeline,
impact are:, postage, exerox billings, forms and supplies.
Using figures provided by the DMV Administrative Officer, and
a conservative 13% average pipeline impact"rate/ it can be
estimated that* at least $12,500 of already"expended postage,

forms, etc., can be attrlbuted to pipeline impact. " V

‘\/&nds alrz;ady e?#ended specifically identified @ p pel.1e

e . =y \
«1** Mobile Home Association - , - 1.

“o



impact are estimated at $53,547. DO. - -.
r=. [ General Narrative
eV ,; "Based upon the assumption that at least 13% of vehicles on
the road are pipeline related, it can be assumed that 13% of
m1975 renewal postage will be pipeline related, or 26,000
vehicles, or $5,200.00. It can also be estimated that at
.least 68,000 vehicles wili be titled between January 1, 1975,
and July 1, 1975; at least 13% of these vehicles will be
pipeline related; and the Division will expend at least
$1,300 in postage for titles that are pipeline related. .
.Thus, the Division should expend approximately an additional
$6,500 in postage in addition to funds already expended.

&/: " Predicated upon 1973 base year statistics, DMV average

s HZ ¢, . im R (S
activity increased by 21%. For its 8% normal growth the
Division did not receive commensurate manpower. For the 13%

abnormal pipelineogrowth the Division received a 6% increase

in manpower. Therefore, the Division is working at a 15% net
deficit in manpower. Y § _ ot

\ coom XU ni'-i m ~fv. ~"XX. ="
~_ . m The question can be asked "How can the Division maintain
Y- rl4 € ¥;* . b % "\'m? ~" 5 or Yy ey
the same percentage of service as base year 1973?" The

Division.hqs gctiyely solicited theigse of federally funded
han%gﬁé;ergﬁfahg.k-Buring the year 74-75 the Division has
obtained the services of eight federally funded personnel and
will net at least six man years of work from these personnel.
Although federally funded personnel are not equal in quality

to fully trained state personnel, it can be assumed that their

presence absorbs 1/3 of the net manpower deficit. The Division



has also initiated a work efficiency program that has eliminated
1/3. of the net manpower deficit. Thus, even after increasing
productivity of Division personnel through efficiency planning
and developing additional manpower sources through federally
funded programs, the Division is still operating with a 5%
deficit.in personnel as compared to base year 1973. IT the
-fyle Yrr~ xeo i N g ~
Division loses its feqFral programs, "which it will as of .*fgyj:
Ju;gnl, 1575, it willibe opeézling agia net manpower Vs. o
activity ratio of minus 2/3 of 1974 grov;th increase, 1.e./ -2/3
of"21% growth. 2my additional increase in pipeline impact or""
additional growth will bring a further minus percentage manpower
vs. "activity ratio. ] Voo .
The manhours worked by federally funded personnel® have a
significant dollar value to the Division. Salary and benefits -
for each federally funded v;or) er have a value to the Division °
of $11,000 per annum. Therefore, if the Division is able to
use these personnel for six man years the saving to the state
would be approximately $66,000. > - -
The end result is t2iat if the Division is expected to
maintain its service at the 1973 base year level additional

personal service funds must be allocated to meet the rise 1in

Division activity. /" T ..

cc: D. Barnes



MEMORANDUM State of Alaska

FROM:

Charles L. Pyles DATE: March 7, 1975

Director
FILE NO:

TELEPHONE NO:

Kenneth Y. Simpson Program Budgeting and Planning
Registrar "l

Attached is a preliminary narrative regarding what | consider as priority
objectives for the division for the next three years. | consider
objectives 1, 2, and 3 to be the top priority items.

KYS:bs

Attachments



Charles L. Pyles March 7, 1975

DIVISION OF MOTOR VEHICLES
OBIECTIVES 1977 - 1978 - 1979

1. Complete terminal (on line) system connecting D.M.V. headquarters,
field offices and all law enforcement agencies.

2. Complete D.M.V..microfilm system at D.M.V. headquarters.

3. Merge and relocate D.M.V. field offices and Drivers' License offices
in the areas of Anchorage, Fairbanks and Juneau to locations that are
accessable to the public and will allow D.M.V. and Drivers' License
personnel to operate in an efficient, total service operation. There
would need to be 6,550 sq. feet in addition to existing D.M.V. head-
quarters.

4. Phase out. commission agent system and replace it with D.M.V. Repre-
sentative I's in the areas of Kodiak, Palmer, Glennallen, Bethel and
the use of circuit rider M.V. Representative |'s operating from re-
gional offices to service Haines, Wrangell, Petersburg and other
areas deemed necessary.

5. Create |I.C.C. prorate section to handle all commercial foreign jur-
isdiction vehicles.

6. Create planning and administrative section within D.M.V. headquarters.



Charles L. Pyles -3- March 7, 1975

RESULTS OF PROPOSED OBJECTIVES

1. Atotal terminal (on line) system will result in the solving of.
these three of the four basic problems that hamper the effective-
ness of D.M.V. operations.

A Inability to provide vehicle registration and title to correct
owners within 10 working days of application.

B. Inability to communicate between D.M.V. offices and D.M.V.
headquarters.

C. Inability to provide lav;, enforcement with current reliable
vehicle information.

The alternative to a direct line system is the existing paper/ key
punch/tape/microfische system. This system does not meet any of the
requirements in A, B, or C above. It should be noted that the addi-
tional expense of the on line system is made up in the savings of
deleting the key punch time. There were $76,000 in interagency charges
to D.M.V. during 1974 for that service.

2. A microfilm system directly related to a terminal (on line) system will
enable D.M.V. to solve the fourth of the basic problems hampering the
division, that being the inability to automatically index and file all
supporting documents of ownership in a manner that they may be recorded
sequentially or in random and retrived in the same manner.

A microfilm system will save the state approximately 9700 man hours per
year in manual filing. It will release 2,400 sq. feet of working space.
Other obvious benefits are security protection, disaster protection, no
misfiles and lost documents.

The alternative to microfilm is the continual purchase of additional
filing cabinets and the additional hiring of clerks which will cause
additional requests for working space and personnel services. The
possibility of document theft, fire or other types of disaster is
always prevelant. It should be noted that if the records are destroyed
there is no way to replace them.

3. The merger of Anchorage D.M.V. and Drivers’ License public service
facilities and personnel to a location in an area outside the central
city v/ill benefit vehicle owners and operators and the state in the
following ways.

A. A creation of a 22 person work force that is cross trained and
housed in one facility would enable a total service capability.

B. Separation of public service functions from division headquarters.



Charles L. Pyles March 7, 1975

will enable staff, title/data control and accounting personnel
to operate within a secure area.

C. The merging of personnel of D.M.V. and Drivers' License will
enable the creation of a managerial position to act as a
region manager. Current budgetary constraints do not allow
either function to have a manager.

The alternative is to allow both entities to pursue their own
course, staying in existing facilities that are unable to serve,
the public or take advantage of personnel cross training. Expected
growth in the'greater Anchorage area will create a situation that
force other alternative methods of service that will prove to be
uneconomical and only a stop gap to an ongoing problem.

4. Phasing out of commission agents in non-urban areas and replacing
them with D.M.V. Representative |'s stationed in Trooper detach-
ments will be of mutual benefit to motorists, D.M.V. and the Alaska
State Troopers for these reasons.

A.- D.M.V. Representative I's may do drivers' licensing and title,
registration application in the same facility.

B. D.M.V. Representative |I's may also perform clerical functions
thus releasing Troopers to.their primary duty of law enforcement.

C. Trooper detachments.already have terminal (on line) capability.
Commission agents will never be permitted to operate terminals
due to security reasons.

D. License p'.ates, titles, cash andother semi-confidential docu-
ments will be stored in a secure area with law enforcement
protection.

The alternative is to either continue to use the commission agent
system or create separate D.M.V. field offices. As a general rule,
commission agents do not have the discipline or knowledge to handle
sophisticated vehicle transactions. It should be noted that state
service is not their primary function. Creation of D.M.V. facilities
and personnel to staff them could not be justified due to high con-
struction costs and lack of activity during D.M.V.inactivity.

5. Alaska entered into the V?estcrn States Proration Agreement in 1974,
This action enabled Alaska for the first time to register and iden-
tify commercial interstate vehicles. Because of the high influx of
interstate traffic and the proposed entrance of Alaska into a national
prorate agreement, it will be necessary to create staffing to admin-
ister the program. The alternative to not creating the section is that
due to increased activity it will be unable to continue operating thus
reverting back to pre-1974 activity of no registration and identifica-
tion;



Charles L. Pyles -5- Mnrch 7, 1975

6. D.M.V. and Drivers' Licenses have evolved in a short period of time
from very small sections to divisional size. Because of this, their
activities and staffing have always been predicated towards line
operations. The creation of a Planning and Administrative staff will
be mandatory. It should be noted the merging of D.M.V. and Drivers’
Licenses will create an entity as large as some Departments. Areas
that could come under this section are:

A. Public education =
B. Interagency liaison
C. Budget

D. Accounting

E. Personnel

F. Legislative liaison

G. Public information
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"An Act relating to the Department of rjnvironnerital Conservation.n;

-, VIVIASE : \i/ &
COMMITTEE REPORT

"A/i)/ 76
HOUSE
Mr. Speaker: Date
_ SgSB 267 am
The Committee on has had
under consideration. A Majority of the members of the Committee

( )recommends it DO PASS
( )recommends it DO NOT PASS

( )recommends it DOPASS WITHATTACHED AMENDMENT(S)

J-...p. -fv\_ — <
() recommends it BE REPLACED WITH CS FOR / AND THAT
CS FOR / | DO PASS

() ™and"™ recommends it BE REFERRED TO THE
COMM ITTEE

() reports it back WITHOUT RECOMMENDATION

() "other"®

Members signing the Majority report:

Members NOT concurring in the Majority report:

'Sk y" recommends: rrv.- / w Vv
/
recommend s :
recommends:

recommend s :
N *

recommends: /

/77 Cha irman

//



AMENDMENT

Offered in the HOUSE: By : house fimance

To. SECTION SEVEN HOUSE BILL No.

SENATE BILL No. ss sb 267 an

pPAGE ; three (3) Line: twenty-one (21)

Sec. 7, page 3, line 21, there will be a new subsection

"d" reading: "Plans submitted under this section which

are not rejected or conditionally approved by the department
within 60 days of submission in final form shall be deemed

approved.

(House Finance Committee Substitute for SS SB 267am)

Joel Bennett"s addition:
Nothwithstanding the approval requirement in (a) and (b)
of this section

The above wording begins "d"

the Gruening amendment to be incorporated into a C.S.

sent to Legislative Affairs
11 p.m.

May 19, 1976

mb



AMENDMENT

Offered in the HOUSE: By: _
To: HOUSE BILL Mo,

SENATE BILL No,







Introduced: B/M/7<5

Referred: Resources

BY THE RULES COMMITTEE BY
IN THE SENATE REQUEST OP THE GOVERNOR

SPONSOR SUBSTITUTE FOR SENATE BILL NO. £ am
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the Department of Environmental
Conservation. 1
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46.03+020(10)(C) is amended to read:

(C) protection of public water supplies by establish-
ing minimum drinking wa.er standards, and [SETTING] standards for
the constructionj improvement, and maintenance of public v/ater
supply systems;

* Sec. 2. AS 46.03.030(b) is amended to read:

(b) The department may grant [PAY] to a municipality, as funds
are available, up to the lesser nr r25D per con*, of the ellgil le
[ESTIMATED] cost or 50 per cent of the eligible [ESTIMATED] cost not
financed [BORNE] by the federal government, [IF THERE IS FEDERAL
ASSISTANCE,] for [OF] nubile water supply, treatment and distribution
systems and public sewage collection, treatment and discharge facll.1l ties
for which construction has not commenced on or before the effective Hat
of this Act [SYSTEMS, INCLUDING COLLECTION AND IMPOUNDING FACILITIES,
AND OF THOSE PORTIONS OF SEWERAGE SYSTEMS NOT COVERED BY (a) OF THIS
SECTION]. The eligible [ESTIMATED] cost of a project or portions of a
project [AMY PART OF A SYSTEM] w ill be as determined by the federal
agency granting [WHICH GIVES] the most monetary assistance [OR, IF
NONE, BY THE DEPARTMENT]. On projects or portions of projects, for whic
federal participation Is not available, eligible costs will be deter-

mined by the department. Projects [SYSTEMS] shall be constructed
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in accordance with [ACCORDING TO] plans and specifications approved by
[THE FEDERAL AGENCY WHICH GIVES THE MOST MONETARY ASSISTANCE OR, IF
NONE, BY] the department.

* Sec. 3. AS 46.03.100(a) is amended to read:

(a) A person who conducts an [A COMMERCIAL OR INDUSTRIAL] opera-
tion which results in the disposal of solid or liquid waste material
or heated process or cooling water into the waters or onto the land of
the state mist procure a permit from the department before disposing
of the waste material or water. The permit must be obtained for
direct disposal and for disposal into publicly operated sewerage
systems.

s Sec. 4. AS 46.03.110(a) is amended to read:

(a) An application for a permit shall be made on forms prescribed
by the department or on forms prescribed by th~ United States Environ-
mental Protection Agency and shall contain the name and address of the
applicant, a description of his operations, the quantity and type of
waste material sought to be disposed of, the proposed method of disposal
arid any other Information considered necessary by the department.
Application for permit shall be made at least 60 days before commence-
ment of a proposed discharge.

* Sec. 5. AS 46.03.110 is amended by adding a new subsection to read:

(e) If the department has certified a National Pollutant Discharge
Elimination System permit under sec. 401 of the Federal Water Pollution
Control Act Amendments of 1972 (33 U.S.C. Sec. 1341), and the United
States Environmental Protection Agency has issued that permit to a
person, the department may waive the requirements of this section, and
adopt the federal permit as the permit required under sec. 100 of this

chapter.
* Sec. 6. AS 46.03.180 is amended to read:
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Sec. *16.03.160. CONFIDENTIALITY OF RECORDS. Records and Informa-
tion other than emission data in the possession of the department
which relate to production or sales figures or to processes or produc-
tion techniques of the owner or operator of an air contaminant source
are considered confidential records of the department after application
by the party and certification that their public disclosure would tend
to adversely affect his competitive position.

Sec. 7. AS 46.03.720 is amended to read:

Sec. 46.03.720. CONSTRUCTION AND OPERATION OF CERTAIN FACILITIES
PROHIBITED. (a) No person may construct, extend, install or operate
a sewerage [SEWAGE] system or treatment works, or any part of a

sewerage [SEWAGE] system or treatment works, until plans for it are

submitted to the department for review[,] and the department approves
them in writing and issues a written permit. [THE DEPARTMENT MAY
WAIVE THE REQUIREMENT THAT PLANS BE SUBMITTED TO IT.]

(b) Mo person may construct, extend, Install or operate a public
water supply system, or any part of a public water supply system
until plans for it are submitted to the department for review and the
department approves them in writing.

(c) The department may waive the requirements of this section.
Sec. 8. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.755. DISCHARGE REPORTING. (a) A person in charge of
a facility, operation or vessel, as soon as he has knowledge of any
discharge from the facility, operation or vessel in violation of secs.
740 or 750 of this chapter, shall Immediately notify the department of
the discharge.

(b) Notwithstanding (a) of this section, the department rnay enter
into a written agreement with a person for the periodic reporting of

minor discharges other than into the waters of the state.
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* Sec. 9- AS 46.03.760 is repealed and re-enacted to read:

Sec. 46.03.760. CIVIL ACTION FOR POLLUTION; DAMAGES. (a) A
person who violates or causes or permits to be violated a provision of
this chapter or a regulation, a lawful order of the department, or a
permit or term or condition of a permit issued under this chapter is
liable, in a civil action, to the state for a sum to be assessed by
the court of not less than $500, nor more than $100,000 for the initial
violation, nor more than $5,000 for each day thereafter on which the
violation continues, and which shall reflect, where applicable:

(]1) reasonable compensation in the nature of liquidated
damages for any adverse environmental effects caused by the violation,
which shall be determined by the court according to the toxicity, de-
gradabllity and dispersal characteristics of the substance discharged,

the sensitivity of the receiving environment, and the degree to which

the discharge degrades existing environmental quality;

(d) reasonable costs incurred by the state in detection,
Investigation, and attempted correction of the violation; and

(3) the economic savings realised by the person in not
complying with tlie requirement for which a violation is charged.

(b) Actions under this section may not be used for punitive
purposes, and sums assessed by the court must be compensatory and
remedial in nature.

(¢) The court, upon motion of the department or upon 'ts own
motion, may defer assessment of all or part of that portion of the sum
imposed upon a person under (a)(3) of this section cond’cloned upon
the person complying, within the shortest feasible time, with the
requirement for which a violation is shown.

(d) As used in this section, "economic savings" means that sum

which a person would be required to expend for the planning, acqulsi-



tion, siting, construction, installation and operation of facilities
necessary to effect compliance with the standard violated.

(e) In addition to liability under (a)— (d) of this section, a
person who violates or causes or permits to be violated aprovision of
Secs. 7*10—750 of this chapter is liable to the state, inacivil
action, brought under sec. 022 of this chapter, for the full amount of
actual damages caused to the state by the violation, including direct
and indirect costs associated with the abatement, containment or
removal of the pollutant, restoration of the environment to its former
state, and all incidental administrative costs.

Sec. 10. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.765. INJUNCTIONS. The superior court has juris-
diction to enjoin a violation of this chapter, or of a regulation,
lawful order of the department, or permit or term or condition of a
permit issued under this chapter. In actions brought under this
section, temporary or preliminary relief may be obtained upon a
showing of an imminent threat of continued violation, and probable
success on the merits, without the necessity of demonstrating physical
irreparable harm. The balance of equities in actions under this
section may affect the timing of compliance, but not the necessity of
compliance within a reasonable period of time.

Sec. 11. AS 46.03-790 is repealed and re-enacted to read:

Sec. 46.03.790. CRIMINAL PENALTIES, (a) A person who violates
or who causes or permits a violation of a provision of this chapter,
or of a regulation, lawful order of the department, or permit or term
or condition of a permit issued under this chapter is guilty of a
misdemeanor, and, upon conviction, shall be punished by a fine of not

more than $25,000 and costs of prosecution.

(b) A oerson who wilfully violates a provision of this chapter, or
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of a regulation, lawful order of the department, or permit or term or
condition of a permit issued under this chapter 1is guilty of a
misdemeanor, and, upon conviction, shall be punished by a fine of not
more than $25,000 and costs of prosecution, or by imprisonment for not
more than one year, or by both fine, costs, and imprisonment.

(c) Each day on which a violation described in (a) or (b) of
this section occurs is considered a separate violation.

(d) A person who fails to provide or falsely states information
required under sec. 755 of this chapter is guilty of a misdemeanor,
and, upon conviction, is punishable by a fine of not more than $25,000,
or by imprisonment for not more than one year, or by both. Each
unlawful act constitutes a separate offense.

Sec. 12. AS 46.03.810(a) is amended to read:

(a) A person is guilty of creating or maintaining a nuisance if

he

(1) places or deposits upon a lot, street, beach, or pre-
misesj_ or upon[,] or anywhere within 200 feet of a public highway,
[UNLESS THE HGHWAY ABUTS WPON TIDAL WATER,] any garbage, offal, dead
animals, or any other matter or thing, which would be obnoxious or
cause the spread of disease or in any way endanger the health of the
community;

(2) allows to be placed or deposited upon any premises
owned by him or under his control garbage, offal, dead animals, or any

other matter or thing which would be obnoxious or o]fensive to the
public or which would produce, aggravate, or cause the spread of

disease or in any way endanger the health of the community.
Sec. 13. AS *16.03.822 is amended to read:
Sec. 46.03.822. STRICT LIABILITY FOR THE DISCHARGE OF HAZARDOUS

SUBSTANCES. To the extent not otherwise preempted by federal law, a



person owning or having control over a hazardous substance which

enters in or upon the waters, surface or subsurface lands of the state

is strictly liable, without regard to fault, for thedamages to persons

or property, publicor private, caused by the entry. [ITF ANACTION IS
BROUGHT BY THE STATE TO RECOVER DAMAGES FOR OIL POLLUTION, LIABILITY
IS LIMITED AS SPECIFIED IN SEC. 760(b) OF THIS CHAPTER.] In an action
to recover damages, the person is relieved from strict liability,
without regard to fault, if he can prove

(1) that the hazardous substance to which the damages
relate entered in or upon the waters, surface or subsurface lands of
the state solely as a result of

(A) an act of war,

(B) an Intentional act or a negligent act ofa third
party, other than a party (or its employees) in privity of contract
with, or employed by, the person,

(C) negligence on the part of the United States govern-
ment or the State of Alaska, or

(D) an act of God; and

(2) in relation to (1)(B), (C) or (D) of this section, that
he discovered the entry of the hazardous substance in or upon the
waters, surface or subsurface lands of the state and began operations

to contain and clean up the hazardous substance within a reasonable

period of time.
Sec. 14. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.850. COMPLIANCE ORDER. (a) When, In the opinion of
the department, a person is violating or is about to violate a pro-
vision of this chapter or a regulation or lawful order of the department ,
or a permit or a term of a permit issued by the department, the depart-
ment may notify the person of Its determination by personal service or
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certified mail. The determination and notice do not constitute an
order under sec. 820 of this chapter.

(b) The recipient of the determination must file with the depart’
ment, within the time period specified in the notice, a report stating
what measures have been and are being taken, or are proposed to be
taken, to correct or control the conditions outlined in the notice.

(c) After the report is filed under (b) of this section or the
time period specified for it has elapsed, the department may issue a
compliance order in conformity with the authority of the department
and the public policy declared in sec. 10 of this chapter. A copy of
the compliance order shall be served personally or sent by certified
mail to the person affected. A compliance order is effective upon
receipt.

(d) Within 30 days after receipt, the recipient may request a
hearing to review the compliance order. Failure to request a hearing
within 30 days after the receipt of a compliance order constitutes a
waiver of the recipient's right of review.

(e) The department shall hold a hearing within 20 days after
receipt of a request for one under (d) of this section. After the
hearing, the department may rescind, modify or affirm the compliance
order.

(f) The attorney general shall seek enforcement of a compliance
order.

Sec. 15. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.875. REMEDIES CUMULATIVE. AIll remedies provided by

this chapter are cumulative, and the securing of relief, whether in-

junctive, civil or criminal, under a section of this chapter does not

estop the state from obtaining relief under any other section of this

chapter.



* Sec. 16. AS 46.03-900(12) is amended to read:

(12) "other wastes" means garbage, refuse, decayed wood,
sawdust, shavings, bark, trimmings from logging operations, sand, lime
cinders, ashes, offal, oil, tar, dyestuffs, acids, chemicals, heat from
cooling or other operations, and other substances not sewage or
industrial waste which may cause or tend to cause pollution of the
waters of the state;

* Sec. 17. AS 46.03-900(20) is amended to read:

(20) “"standard" means the measure of purity or quality
for air, water, and land [WATERS] in relation to their reasonable and
necessary use as established by the department;

s Sec. 18. AS 44.62.330 is amended by adding a new paragraph to read:

(43) Department of Environmental Conservation, except to
the extent that secs, 360—400 of this chapter are Inconsistent wifh
the manner in which proceedings are initiated under the provisions of
AS 46.03.

* Sec. 19- AS 46.03.030(a), 46.03.130, 46.03.230(a), 46.03.240 and
46.03.750(d) are repealed.
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Introduced: 2/6/76
Referred: Resources

BY THE RULES COMMITTEE BY
IN THE SENATE REQUEST OF THE GOVERNCR

SPONSOR SUBSTITUTE FOR SENATE BILL NO. 267
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the Department of Environmental
Conservation.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA
* Section 1. AS 46.03.020(10)(C) isamended to read:

(®) protection of public water supplies by establish-

ing minimum drinking water standards, and [SETTING] standards for

the construction, improvement, and maintenance of public water

supply systems;
* Sec. 2. AS 46.03.030(b) is amended to read:

(b) The department may grant [PAY] to a municipality, as funds
are available, up to the lesser of 50. [25] per cent or theeligible
[ESTIMATED] cost or 50 per cent of the eligible [ESTIMATED] cost not
financed [BORNE] by the federal government, [IF THERE IS FEDERAL
ASSISTANCE,] for [OF] public water supply, treatment and distribution
systems and public sev/age collection, treatment and discharge facilities
for which construction has not commenced on or before the effective date
of this Act [SYSTEMS, INCLUDING COLLECTION AND IMPOUNDING FACILITIES,
AND OF THOSE PORTIONS OF SEWERAGE SYSTEMS NOTCOVEREDBY (a) OF THIS
SECTION]. The eligible [ESTIMATED] cost of aproject-or portions of a
project [ANY PART OF A SYSTEM] will be as determined by the federal
agency granting [WHICH GIVES] the most monetary assistance [OR, IF
NONE, BY THE DEPARTMENT]. On projects or portions of projects, for whici
federal participation is not available, eligible costs will be deter-

mined by the department.Projects [SYSTEMS] shall be constructed
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in accordance with [ACCORDING TO] plans and specifications approved by
[THE FEDERAL AGENCY WHICH GIVES THE MOST MONETARY ASSISTANCE OR, IF
NONE, BY] the department.

Sec. 3. AS *46.03.100(a) is amended to read:

(a) A person who conducts an [A COMVERCIAL CR INDUSTRIAL] opera-
tion which results in the disposal of solid or liquid waste material
or heated process or cooling water into the waters or onto the land of
the state must procure a permit from the department before disposing
of the waste material or water. The permit must be obtained for
direct disposal and for disposal into publicly operated sewerage
systems.

Sec. 'l. AS '46.03.110(a) Is amended to read:

(a) An application for a permit shall be made on forms prescribed
by the department or on forms prescribed by the United States Environ-
mental Protection Agency and shall contain the name and address of the
applicant, a description of his operations, the quantity and type of
waste material sought to be disposed of, the proposed method of disposal
and any other information considered necessary by the department.
Application for permit shall be made at least 60 days before commence-
ment of a proposed discharge.

Sec. 5. AS '46.03.110 is amended by adding a new subsection to read:

(e) If the department has certified a National Pollutant Discharge
Elimination System permit under sec. '101 of the Federal Water Pollution
Control Act Amendments of 1972 (33 U.S.C. Sec. 13*41), and the United
States Environmental Protection Agency has issued that permit to a
person, the department may waive the requirements of this section, and
adopt the federal permit as the permit required under sec. 100 of this

chapter.

* Sec. 6. AS '46.03.180 is amended to read:
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Sec. 46.03.180. CONFIDENTIALITY OF RECORDS. Records and Informa-
tion other than emission data in the possession of the department
which relate to production or sales figures or to processes or produc-
tion techniques of the owner or operator of an air contaminant source
are considered confidential records of the department after application
by the party and certification that their public disclosure would tend
to adversely affect his competitive position.

Sec. 7. AS 46.03.720 is amended to read:

Sec. 46.03-720. CONSTRUCTION AND OPERATION OF CERTAIN FACILITIES
PROHIBITED. (a) MNo person may construct, extend, install or operate
a .sewerage [SEWAGE] system or treatment works, or any part of a
sewerage [SEWAGE] system or treatment works, until plans for it are
submitted to the department for review][,] and the department approves
them in v/rlting and issues a written permit. [THE DEPARTMENT NAY
WAIVE THE REQUIREMENT THAT PLANS BE SUBMITTED TO IT.]

(b) No person may construct, extend, install or operate a public
water supply system, or any part of a public water supply system, if
the system has at least 15 service connections or regularly serves at
least 25 individuals, until plans for it are submitted to the depart-
ment for review and the department approves them in writing.

(¢c) The department may waive the requirements of this section.
Sec. 8. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.755. DISCHARGE REPORTING. (a) A person in charge of
a facility, operation or vessel, as soon as he has knowledge of any
discharge from the facility, operation or vessel in violation of secs.
740 or 750 of this chapter, shall immediately notify the department of
the discharge.

(b) Notwithstanding (a) of this section, the department may

enter into a written agreement with a person for the periodic reporting
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of minor discharges other than into the waters of the state.
Sec. 9. AS 46.03.760 is repealed and re-enacted to read:

Sec. 46.03.760. CIVIL ACTION FOR POLLUTION; DAMAGES. (a) A
person who violates or causes or permits to be violated a provision of
this chapter or a regulation, a lawful order of the department, or a
permit or term or condition of a permit issued under this chapter is
liable, in a civil action, to the state for a sum to be assessed hy
the court of not less than $500, nor more than $100,000 for the initial
violation, nor more than $5,000 for each day thereafter on which the
violation continues, and which shall reflect, where applicable:

(1) reasonable compensation in the nature of liquidated
damages for any adverse environmental effects caused by the violation,
which shall be determined by the court according to the toxicity, de-
gradability and dispersal characteristics of the substance discharged,
the sensitivity of the receiving environment, and the degree to which
the discharge degrades existing environmental quality;

(2) reasonable costs Incurred by the state in detection,
investigation, and attempted correction of the violation; and

(3) the economic savings realized by the person in not
complying with the requirement for which a violation is charged.

(b) Actions under this section may not be used for punitive
purposes, and sums assessed by the court must be compensatory and
remedial in nature.

(0) The court, upon motion of the department or upon its own
motion, may defer assessment of all or part of that portion of the sum
imposed upon a person under (a)(3) of this section conditioned upon
the person complying, within the shortest feasible time, with the

requirement for which a violation is shown.

(d) As used in this section, "economic savings" means that

SSSB 267 ¥
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which a person would be required to expend for the planning, acquisi-
tion, siting, construction, Installation and operation of facilities

necessary to effect compliance with the standard violated.

(e) In addition to liability under (a)— (d) of this section,

person who violates or causes or permits to be violated a provision of
secs. 740— 750 of this chapter is liable to the state, in a civil
action, brought under sec. 822 of this chapter, "or the full amount of
actual damages caused to the state by the violation, including direct
and indirect costs associated with the abatement, containment or
removal of the pollutant, restoration of the environment to its former-
state, and all incidental administrative costs.

Sec, 10. AS 46.03 is amended by adding a new sectioi. to read:

Sec. 46.03.765. INJUNCTIONS. The superior court has juris-
diction to enjoin a violation of this chapter, or of a regulation,
law ful order of the department, or permit or term or condition of a
permit issued under this chapter. In actions brought under this
section, temporary or preliminary relief may be obtained upon a
showing of an imminent threat of continued violation, and probable
success on the merits, without the necessity of demonstrating physical
irreparable harm. The balance of equities in actions under this
section may affect the timing of compliance, but not the necessity of
compliance within a reasonable period of time.

Sec. 11. AS 46.03.790 is repealed and re-enacted to read:

Sec. 46.03.790. CRIMINAL PENALTIES. (a) A person who violates
or who causes or permits a violation of a provision of this chapter,
or of a regulation, lawful order of the department, or permit or term
or condition of a permit issued under this chapter is guilty of a
misdemeanor, and, upon conviction, shall be punished by a fine of not

more than $25,000 and costs of prosecution.
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(b) A person who wilfully violates a provision of this chapter,
or of a regulation, lawful order of the department, or permit or term
or condition of a permit issued under this chapter is guilty of a
misdemeanor, and, upon conviction, shall be punished by a fine of not
more than $25,000 and costs of prosecution, or by imprisonment for not
more than one year, or by both fine, costs, and imprisonment.

(c) Each day on which a violation described in (a) or (b) of
this section occurs is considered a separate violation.

(d) A person who fails to provide or falsely states information
required under sec. 755 of this chapter is guilty of a misdemeanor,
and, upon conviction, is punishable by a fine of not more than $25,000,
or by imprisonment for not more than one year, or by both. Each
unlawful act constitutes a separate offense.

Sec. 12. AS A6.03.810(a) is amended to read:

(a) A person is guilty of creating or maintaining a nuisance if
he

(1) places or deposits upon a lot, street, beach, or nre-
mlses™ or upon[,] or anywhere within 200 feet of a public highway,
[UNLESS THE HIGHWAY ABUTS UPON TIDAL WATER,] any garbage, o ffal, dead
animals, or any other matter or thing, which would be obnoxious or
cause the spread of disease or In any way endanger the health of the
community;

(2) allows to be placed or deposited upon any premises
owned by him or under his control garbage, o ffal, dead animals, or any
other matter or thing which would be obnoxious or offensive to the
public or which would produce, aggravate, or cause the spread of

disease or in any way endanger the health of the community.

* Sec. 13. AS 76.03.822 is amended to read:

Sec. *16.03.822. STRICT LIABILITY FOR THE DISCHARGE OF HAZARDOUS
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SUBSTANCES. To the extent not otherwise preempted by federal law, a
person owning or having control over a hazardous substance which
enters in or upon the waters* surface or subsurface lands of the state
is strictly liable, without regard to fault, for thedamages to persons
or property, publicor private, caused by the entry. [IP ANACTION IS
BROUGHT BY THE STATE TO RECOVER DAMAGES FOR OIL POLLUTION, LIABILITY
IS LIMITED AS SPECIFIED IN SEC. 760(b) OF THIS CHAPTER.] In an action
to recover damages, the person is relieved from strict liability,
without regard to fault, if he can prove

(1) that the hazardous substance to which the damages
relate entered in or upon the waters, surface or subsurface lands of
the state solely as a result of

(A) an act of war,

(B) an intentional act or a negligent act of a third
party, other than a party (or its employees) in privity of contract
with, or employed by, the person,

(C) negligence on the part of the United States govern-
ment or the State of Alaska, or

(D) an act of God; and

(2) in relation to (1)(B), (C) or (D) of this section, that
he discovered the en”ry of the hazardous substance iri or upon the
waters, surface or subsurface lands of the state and began operations
to contain and clean up the hazardous substance within a reasonable
period of time.

Sec. IA. AS A6.03 is amended by adding a new section to read:
Sec. A6.03.850. COMPLIANCE ORDER. (a) When, in the opinion of
the department, a person is violating or is about to violate a pro-

vision of this chapter or a regulation or lawful order of the department,

or a permit or a term of a permit issued by the department, the depart-



went may notify the person of its determination by personal service or
certified mail. The determination and notice do not constitute an
order under sec. 820 of this chapter.

(b) The recipient of the determination must file with the depart-
ment, within the time period specified in the notice, a report stating
what measures have been and are being taken, or are proposed to be
taken, to correct or control the conditions outlined in the notice.

(c) After the report is filed under (b) of this section or the
time period specified for it has elapsed, the department may issue a
compliance order in conformity with the authority of the department
and the public policy declared in sec. 10 of this chapter. A copy of
the compliance order shall be served personally or sent by certified
mail to the person affected. A compliance order is effective upon
receipt.

(d) Within 30 days after receipt, the recipient may request a
hearing to review the compliance order. Failure to request a hearing
within 30 days after the receipt of a compliance order constitutes a
waiver of the recipient's right of review.

(e) The department shall hold a hearing within 20 days after
receipt of a request for one under (d) of this section. After the
hearing, the department may rescind, modify or affirm the compliance
order.

(f) The attorney general shall seek enforcement of a compliance
order.

* Sec. 15. AS A6.03 is amended by adding a new section to read:

Sec. A6.03.875. REMEDIES CUMULATIVE. Al remedies provided by

this chapter are cumulative, and the securing of relief, whether in-

junctive, civil or criminal, under a section of this chapter does not
estop the state from obtaining relief under any other section of this

-8-
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chapter.
Sec. 16. AS 46.03.900(12) is amended to read:

(12) "other wastes' means garbage, refuse, decayed wood,
sav.aust, shavings, bark, trimmings from logging operations, sand, lime
cinders, ashes, offal, oil, tar, ayestuffs, acids, chemicals, heat from

cooling or other operations, and other substances not sewage or
industrial waste which may cause or tend to cause pollution of the
waters of the state;
Sec. 17. AS 46.03.900(20) is amended to read:
(20) "standard" means a [THE] measure of environmental
[PURITY OR] quality [FOR WATERS IN RELATION TO THEIR REASONABLE AND
NECESSARY USE] as established by the department;
Sec. 18. AS 44.62.330 is amended by adding a new paragraph to read:
(*13) Department of Environmental Conservation, except to
the extent that secs. 360—*100 of this chapter are inconsistent with

the manner in which proceedings are initiated under the provisions of

AS *16.03.

* Sec. 19. AS *16.03.030(a), *16.03.130, 46.03.230(a), *16.03.2*10 and

46.03.750(d) are repealed.
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ANALYSIS OF IMPORTANT SECTIONS OF

SPONSOR SUBSTITUTE FOR SB 267.

Section 2 and Section 19. Grants and loans for water supply
and sewerage systems.

Section 2 substantially revises current law
relating to local grants for water supply and sewerage
system purposes. Current Tederal law precludes the possi—
bility of a state®"s advancing to local governments the
anticipated federal share for projects on which construction
commenced after July 1, 1972. Section 19 of this bill thus
repeals Section 30(a).

The important part of the proposed revision to AS
46.03.030 1is the 1increase 1iIn state participation to 50 per
cent of the total project cost or 50 per cent of the non-
federal share, whichever 1is the lesser. This program
involves state funding of projects which often are not
eligible for federal funds, particularly in public water
systems, which are often neglected, and projects which can

receive federal Tfunding are undertaken instead. In much of
Alaska, public water supply systems are badly in need of
Upgrading, especially they will have to meet new standards

promulgated under the Safe Drinking Water Act of 1974. By
increasing the state®s share in these projects from the
present maximum of 25 per cent to 50 per cent, we feel that
more communities will be able to acquire badly needed
efacilities.

Section 3. Waste Disposal Permits.

This section expands the waste disposal permit
jurisdiction of the department to any operation which
results in the disposal of waste material into the water.

This amendment is necessary if the state is to
assume jurisdiction over the National Pollutant Discharge
Elimination System permit process, currently being adminis—
tered in the state by the U. S. Environmental Protection
Agency under Section 402 of the Federal Water Pollution
Control Act amendments of 1972 (FWPCA). Under that section,
it is currently necessary for a person to obtain a federal
permit from EPA for any discharge from any point source into
the water of the state, whether or not the receiving water —
body 1is navigable. See United States v. Holland, 378 F.
Supp. 665 (DCMD Fla. 197477



Under Section 402(b) of the Act, states may assume
control of the NPDES permit program if the state possesses
water quality authority at least equal to that possessed by
EPA. A majority of states have acquired this delegation,
precluding the need for continuing extensive federal 1involve
ment in state water quality management. However, the State
of Alaska cannot assume this authority at the present tinme,
because our water quality permit jurisdiction is limited to
commercial or industrial operations.

Section 7. Plan Review:

The department is currently in the process of
developing regulations to implement state responsibilities
under the Safe Drinking Water Act of 1974 (P.L. 92-523) . In
order to assume authority for implementation of the Safe
Drinking Water Act within the State of Alaska, it is neces—
sary that the state possess "adequate procedures for the
enforcement of . . . state regulations™ (Section 1413(a)(2))
This section, by way of a new subsection (b) to AS 46.03.720
provides for the review of plans for larger public water
supply systems in order to adequately insure that these
systems will be constructed and operated in conformity with

c « - --vp rptnilations.
Section 9, Section 11, Section 13. Pollution Enforcement.
1 The department currently possesses no "civil

"option" for enforcement of anything but oil spills (unless
the department sues for costs of restoration under Section
780--a provision which often 1is not relevant). Thus, par—
ticularly in air pollution or sewerage disposal matters, the
department must either proceed criminally, or simply drop
the matter. It should be noted that a civil remedy Iis
necessary to assume federal permit authority. Environmental
enforcement 1is, to a large degree, either compensatory or
remedial in nature--that is, the punishing of a culpable
individual is often only tangential to the main purposes of
an environmental enforcement agency. The main concern 1is
preventing or remedying damage..

Revised AS "46.03.760 establishes a civil option
for the full range of violations currently covered only by
the criminal provisions of AS 46.03.790. We believe the
existence of this civil option will at once greatly 1increase
both the fairness and effectiveness of the department®s
enforcement functions.



The ""normal”” response to the need for a civil
option in environmental enforcement has been the creation of
civil penalties. The problem with this approach is that
some, courts may view this as an attempt to penalize or
punish a defendant without affording him the normal range of
rights given to a criminal defendant, 1i.e., privilege
against self-incrimination, jury trial, etc. See Kennedy v.
Mendoza-Martinez, 372 U.S. 144 (1963). As a matter of both
policy and law, the argument has some merit.

Accordingly, the proposed revision of Section 760
has been written in a manner which frames the civil assess-
ment to recognize the two primary goals of environmental
enforcement--that is, compensation and correction.

2. Current oil spill liability provisions
deficient in many respects. Under current AS 46.03.822, a
private party or a governmental agency other than the state
is entitled the full compensation, based on strict liability
for all actual damages caused by an oil spill. However, the
availability of strict liability compensation to the state
is limited by the provisions of current 760(b), which places
an upper limit on state compensation of $100,000.

Requiring the state (and the state alone) to prove
negligence to obtain full recovery foi actual damages flies
in the face of judicial and legislative opinion that- the
handling of oil is a hazardous undertaking, for which the
handlers should be strictly liable in the event of injury.
The Alaska Legislature has recognized this in Section 822
and has accordingly granted unlimited recovery for actual
damages based on strict liability to any person, except the
state. In Section 13 of this bill, revisions to Section 822
remove this distinction, and permit the state to recover for
all actual damages caused to it by an oil pollution incident.

Section 10. Injunctions.

Currently Title 46 does not confer upon the
department the power to seek an injunction for violations of
its standards. This power 1is necessary to assume federal
permit jurisdiction. Absent a Specific statutory provision
authorizing such suits, the courts will not enjoin the
violation of a statute or regulation as such. Thus, except
in cases where an actual "public nuisance™ can be demonstrated,
the department®s authority to seek immediate effective
remedial action may be extremely limited.

are



At common law, in order to obtain a preliminary
injunction, it was necessary for the plaintiff to demon—
strate that physical irreparable harm would be caused to him
by a failure to grant the preliminary relief. There has
emerged a judicial response toward this problem. Particu—
larly in federal courts, it is often not necessary to
demonstrate physical irreparable harm when seeking an in—
junction against a violation of a public welfare statute--
such as environmental legislation. See Jones v. District of
Columbia Redevelopment Ap.ency, 499 F.2d 502, 512 (CADC
1974); Environmental Defense Fund v. TVA, 468 F.2d 1164,

1184 (CA6 197277 Lathan v. Volne, 455 F;2d 111 (CA9 1971)-.
Section 765 mirrors this judicial philosophy.

Moreover, Section 765 mirrors current judicial
attitudes toward the balancing of equities in environmental
actions, as articulated in United States v. Reserve Mining
Co., 514 F. 2d 492. The court in that case held that the
balancing of equities 1in environmental enforcement actions
would be relevant in determining the timing of compliance,
but not in the ultimate necessity of complying within a
reasonable time.

Section 14. Compliance Order.

il '~ iidliue UIUtJL XIi U1LULL LHC wio5U BIliCccijLvs
single means of enforcing environmental quality standards.
It is effective and expeditious, and does not necessarily
require expensive and time-consuming litigation on the part
of either the department or the person on whom the compli—
ance order 1is served. Its very informality makes it a
useful tool to the department and an important alternative
to formal judicial action. Section 14 expands the order
procedure beyond water quality matters.

Section 19. Repealers.

AS 46.03.230(a) 1s repealed. This was not included
in original SB 267. Presently, the state funds local air
pollution control authorities under two statutes--AS 43.18-
.010(a)(3), state aid to local governments, and AS 46.03.230(a),
state and federal aid. The Title 43 provision provides for
$2.00 per capita to cities and boroughs for both air and
water pollution control facilities. The Title 46 provision
currently provides that localities are entitled to a block grant
The amount of money appropriated by the legislature for AS
46.03.230(a) pui-poses lias represented only a token contribu—
tion (total $25,000) compared with the total budgets of the
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three boroughs that presently have air pollution control
authority. The costs of administering these two funding
programs are also duplicative, as essentially the same
information must be regenerated for each application.

Because the legislature is currently undertaking a
comprehensive review of the state®s revenue-sharing laws,
the administration believes that the establishing of adequate
levels of air and water pollution control funding should be
analyzed in the context of that debate. However, SSSB 267
does take the matter halfway, by removing the unnecessary
duplication of programs by repealing current subsection (a)
of Section 230, and making subsection (b) the full text of
that section. The related AS 46.03.240 is likewise repealed.
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BY THE RULES COMMITTEE EY

IN THE SENATE REQUEST OF THE GOVERNOR
SENATE BILL NO. 26?
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "Ari Act relating to the Department of Environmental
Conservation.”
IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section |I. AS *16.03-100 is amended to read:

Sec. *16.03.100. WASTE DISCHARGE [DISPOSAL] PERMIT. (a) A
person who conducts an [A COMMERCIAL OR INDUSTRIAL] operation which
results in the discharge [DISPOSAL] of solid or liquid waste material
or heated process or cooling water into the waters or onto the land
of the state must procure a permit from the department before dlr.charginf
[DISPOSING OF] the waste material or water. The permit must be obtained
for direct discharge [DISPOSAL] and for discharge [DISPOSAL] into
publicly operated sewerage systems. The department may waive the
requirements of this section that a permit be obtained.

(b) This section does not apply to a person discharging only
domestic sewage into a sewerage system.

Sec. 2. AS *16.03.110(a) is amended to read:

Sec. *16.03-110(a) . WASTE DISCHARGE [DISPOSAL] PERMIT PROCEDURE.

(a) An application for a permit shall be made on forms prescribed by
the department or on forms prescribed by the federal Environmental
Protection Agency and shall contain the name and address of the applicant
a description of his operations, the quantity and type of waste material
sought to be discharged [DISPOSED OF], the proposed method of treatment
and discharge [DISPOSAL], and any other information considered necessary

by the department. Application for a permit shall be made at least 60

-1- SB 267



days before commencement of a proposed discharge.
Sec. 3. AS 46.03.120 is amended to read:

Sec. 46.03.120. TERMINATION OR MODIFICATION OF WASTE DISCHARGE
[DISFOSAL] PERMIT. (a) The department may terminate a permit upon 30
days written notice if the department finds

(1) that the permit was procured by misrepresentation of
material fact or by failure of the applicant to disclose fully the
facts relating to its Issuance;

(2) that there has been a violation of the conditions of
the permit;

(3) that there has been a material change in the quantity
or type of waste discharged [DISPOSED OF].

(b) The department may modify a permit Jf the department finds
that a material change in the quality or classiflcation of the waters
of the state has occurred.

Sec. 4. AS 46.03.180 is amended to read:

Sec. 46.03-180. CONFIDENTIALITY OF RECORDS. Records and infor-
mation other than emission data in the possession of the department
which relate to production or sales figures or to processes or produc-
tion techniques of the owner or operator of an air contaminant source
arc considered confidential records of the department after application
by the party and certification that their public disclosure would tend
to adversely affect his competitive position.

Sec. 5. AS 46.03.720 is amended to read:

Sec. 46.03.720. CONSTRUCTION AMD OPERATION OF CERTAIN FACILITIES
PROHIBITED. No person may construct, extend, install, alter, or
operate a sewage system or treatment works, or any part of a sewage

system or treatment works, or a public water supply system, until

plans for it are submitted to the department for reviewf,] and the

SB 267 -2
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department approves them in writing and issues a written permit. The
department may v/aive the requirements of this section [THAT PLANS BE
SUBMITTED TO IT].

Sec. 6. AS 46.03*760 is repealed and re-enacted to read:

Sec. 46.03.760. POLLUTION PENALTIES. (a) A person who violates
or causes or permits to be violated a provision of this chapter, or a
regulation, written order or directive of the department, or a permit
or term or condition of a permit, is liable, in a civil action, to the
state for a civil penalty to be assessed by the court for an amount
not less than $500 nor more than $100,000, depending on the severity
of the violation. Each day upon which the violation continues is
considered a separate violation.

(b) In addition to the penalties provided in (a) of this section,
a person who violates or causes or permits to be violated a provision
of secs. 740 - 750 of this chapter is liable to the state, in a civil
action, brought under sec. 822 of this chapter, for the full amount of
damages caused by the violation, including direct and indirect costs
associated with the abatement, containment or removal of a pollutant
restoration of the environment to its former state, and all incidental
administrative costs.

(c) A person who fails to provide or falsely certifies information
required under sec. 750 of this chapter is, upon conviction, punishable
by a fine of not more than $25,000, or by imprisonment for not more
than one year, or by both. Each unlawful act constitutes a separate
offense.

(d) Nothing in this section affcojs a person’s or the state's
right to recover damages under other applicable statutes or the common

law .

Sec. 7. AS 46.03.790(a) is amended to read:

-3-
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(a) A person found guilty of wilfully violating a provision of

this chapter, or a regulation, written order or directive of the de-

partment, or of a court, or of a permit or term or condition of a

permit, made or issued under this chapter is guilty of a misdemeanor,

and upon conviction shall be punished by a fine of not more than

$25,000 [$1,000] and costs of prosecution,

more than one year, or by both such fine,

the discretion of the court.

cost,

or by imprisonment for not

and imprisonment at

Sec. 8. AS *16.03 is amended by adding a new section to read:

Sec. *16.03.797. INJUNCTION. The superior courts have jurisdiction

to enjoin a violation of this chapter,

order or directive of the department,

of a permit. In actions brought under this section,

or of a regulation,

written

or a permit or term or condition

temporary or

preliminary relief may be obtained upon a showing of an imminent

threat of violation, and probable success on the merits,

necessity of demonstrating irreparable harm, or a favorable balance of

equities.

Sec. 9. AS *16.03.800(b) is amended to read:

(b) A person who neglects or refuses

order of the department is guilty of a misdemeanor and is

as provided in sec. 760 [790] of this

chapter.

without the

to abate the nuisance upon

punishable

In addition to this

punishment, the court shall assess damages against the defendant for

the expenses of abating the nuisance.

Sec. 10. AS *)6.03.810 is amended to

Sec. *16.03.810. AIR AND LAND NUISANCES.

of creating or maintaining a nuisance

(D) places or deposits upon a lot,

or upon[,] or within 200 feet of a public highway,

ABUTS UPON TIDAL WATER,] any garbage,

SB 267

read:

if he

offal,

(a) A person is guilty

dead animals,

street, beach,

[UNLESS THE HIGHWAY

or any

or premises”®
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other matter or thing, which would be obnoxious or cause the spread of
disease or in any way endanger the health of the community;

(2) allows to be placed or deposited upon any premises
by him or under his control garbage, o ffal, dead animals, or any other
matter or thing which would be obnoxious oroffensive to the public or
which would produce, aggravate, or cause the spread of disease or in
any way endanger the health of the community.

(b) A person who neglects or refuses to abate the nuisance upon
order of an officer of the Department of Environmental Conservation is
guilty of a misdemeanor and is punishable as provided in sec. 760
[790] of this chapter. In addition to this punishment, the court
shall assess damages against the defendant for the expenses of abating
the nuisance.

Sec.11. AS *46.03.820(a) is amended to read:

(a) When the department finds, after investigation, that a
person is causing, engaging in or maintaining a condition or activity
which, in the judgment of its commissioner presents an imminent or
present danger to the health or welfare of the people of the state or
would result in or be likely to result in irreversible or irreparable
damage to the natural resources or environment, and it appears to be
prejudicial to the interests of the people of the state to delay
action until an opportunity for a hearing can be provided, the depart-
ment may, without prior hearing, order that person by notice to discon-
tinue, abate or alleviate the condition or activity. I f the [THE]
proscribed condition or activity is not [SHALL BE] immediately discon-
tinued, abated or alleviated the attorney general may seek enforcement
of the order by injunction or by other appropriate summary proceedings.
Sec.12. AS *46.03.622 is amended to read:

Sec. *46.03.822. STRICT LIABILITY FOR THE DISCHARGE OF HAZARDOUS

“5_ SB 267
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SUBSTANCES. To the extent not otherwise preempted by federal law, a
person owning or having control over a hazardous substance which
enters in or upon the waters, surface or subsurface lands of the state
is strictly liable,without regard to fault, for the damagesto persons
or property, public or private, caused by the entry. [IP ANACTION IS
BROUGHT BY THE STATE TO RECOVER DAMAGES FOR OIL POLLUTION, LIABILITY
IS LIMITED AS SPECIFIED IN SEC. 760(b) OF THIS CHAPTER.] In an action
to recover damages, the person is relieved from strict liability,
without regard to fault, if he can prove

(1) that the hazardous substance to which the damages
relate entered in or upon the waters, surface or subsurface lands of
the state solely as a result of

(A) an act of war;

(E) ar.intentional act or a negligent act of a third
party,other than a party (or its employees) in privity of contract
with, or employed by, the person;

(C) negligence on the part of the United States govern-
ment or the State of Alaska; or

(D) an act of God; and

(2) in relation to (IMB), (C) or (D) of this section, that
he discovered the entry of the hazardous substance in or upon the
waters, surface or subsurface lands of the state and began operations
to contain and clean up the hazardous substance within a reasonable
period of time.

Sec. 13* AS 46.03 is amended by adding a new section to read:
Sec. 46.03-850. COMPLIANCE ORDER. (a) When, in the opinion of
the department, a person is violating or is about to violate a provision

of this chapter or a regulation or lawful order of the department, the
department may notify the person of its determination by personal

-6-
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service or certified mail. The determination and notice do not consti-
tute an order under sec. 820 of this chapter.

(b) The recipient of the determination must file with the depart-
ment, within the time period specified in the notice, a report stating
what measures have been and are being taken, or proposed to be taken,
to correct or control the conditions outlined in the notice from the
department.

(c) Thereafter, the department may issue a compliance order in
conformity with the authority of the department and the public policy
declared in sec. 10 of this chapter. A copy of the compliance order
shall be served personally or sent by certified mail to the person
affected. A compliance order is effective upon receipt.

(a) Within 30 days of receipt, a person affected may request a
hearing to review the compliance order. Failure to request a hearing
within 30 days of the receipt of a compliance order constitutes a
waiver of the recipient's right of review.

(e) The department shall hold a hearing within 20 days after
receipt of the application. After hearing, the department may rescind,
modify or affirm the compliance order.

(f) The attorney general shall seek enforcement of a compliance
order.

Sec. 14. AS 46.03.900(12) is amended to read:

(12) ‘"other wastes" means garbage, refuse, decayed wood,
sawdust, shavings, bark, trimmings from logging operations, sand, lime
cinders, ashes, offal, oil, tar, dyestuffs, acids, chemicals, heat
from cooling or other operations, and other substances not sewage or
industrial waste which may cause or tend to cause pollution of the

waters of the state;

* Sec. 15. AS 46.03-900(20) is amended to read:

-7-
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[PURITY OR] quality

(20) "standard" means a [THE] measure of environmental

[FOR WATERS IN RELATION TO THEIR REASONABLE AND

NECESSARY USE] as established by the department;

* Sec.

SB 267
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AS 46.03.030 and 46.03.130 are

repealed.
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DEPT. OF ENVIRONMENTAL CONSERVATION pouch 0, juneau 99811

May 17, 1976

The Honorable Hugh Malone
State House of Representatives
Pouch V

Juneau, Alaska 99811

Dear Representative Malone:

Pursuant to your request, we have prepared the enclosed fiscal
note for SS for SB 267, particularly Section 2, which relates
to grants to communities for the construction of water and
sewer works.

It must be understood that prediction of exact expenditures

for the construction grant program 1is virtually impossible.

The amounts exnended depend exclusively upon the readiness and
ability of local municipalities to construct or extend water
and sewer facilities. This dependency is based, of necessity,
on factors over which the State has no control. Such factors
include: passage of general obligation bond issue referenda by
local government voters; establishment, 1in some cases, of local
revenue bond issues; rates of design and construction by local
governments; availability, 1in some instances, of Federal moneys;
and general local government interest in proposing projects.
While we encourage local municipalities to inform us as soon

as possible of projects they envision, they also have con-—
straints upon them which do not always make for completely
accurate predictions.

The source of the additional construction grant funds would be
from past and future bond issues. Some moneys do exist from

the 1970 and 1972 sewer and water construction grant bond issues.
In addition, as you know, we have proposed a $30 million bond
issue for the 1976 State bond referendum.

The enclosed figures represent our analysis of those community
projects which will be ready for design and/or construction in
the next two fiscal years. There will, of course, be some
variation from this schedule because of local factors.



The Honorcible Hugh I-lalone -2- May 17, 1976

In conclusion, this Department feels that the State/Federal
construction grant program in Alaska has been extremely success-
ful in assisting communities in providing much-needed sewerage
systems and treatment works, and is in many ways a cornerstone
of our water pollution control program. By increasing the
amount of State grant funding available to local communities,
we feel that some success could be generated in the public

water supply program.

I would be pleased to discuss this matter further with you or
the House Finance Committee.

fiinnerplv

Ernst Itr Mueller
Commissioner

Enclosure

cc: Legislative Finance
Budget and Management
Ms. Fran Ulmer, Office of
the Governor

Representative Clark Gruening



THE LEGISLATURE OF THE STATE OF ALASKA
' FISCAL NOTE

¢
Second Session - Ninth Legislature
|. REQUEST
Bill No. $S for sB 267
Titxe:
Requested by: Governor Date: February 11, 1976
Return Date Requested: way 17, 1976
Agency : Environmental Conservation Program: NRM and EC
[1.  FISCAL DETAIL _
Budget Request Unit(s) Affected: water Progranms
A.  EXPENDITURES:" (Thousands of dollars)
OBJECT FY 76 FY 77 FY 78 FY 79 FY 80 FY 81
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL 10.0 10.0
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC. "
TOTAL 10.0 10.0
B. FUNDING: (Thousands of dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER (Bond Funds) 5000.0 5000.0
C. POSITIONS:
PERMANENT/TEMPORARY / / / 1/ /
MAN MONTHS (P ./T.) [ f ;o1 /
I11. ANALYSIS (See Fiscal Note Preparation Instructions, Section I11I)
Increasing the State share from 25 percent to 50 percent would impact
primarily on public water supply improvements, since there would be
no change in the funding formula for federal EPA grant eligible projects
(sewage treatment plants, outfall sewers and interceptor sewers). It
is estimated that an $10 .0 million would be required to meet projected
needs during the next two years. Operating budget would be 1increased
by 20.0 to conduct audits for these capital expenditures.
IV.  ATTACHMENTS
Original: Legislative Finance
cc: Budget and Management

H/S 50

Prime Sponsor (First Legislator Named)
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Pouch 0
DEPT. OF ENVIRONMENTAL CONSEESVATBON Juneau, Alaska 99811

April 15, 1976

The Honorable Hugh Malone, Chairman
Finance Committee

AlasKa House of Representatives
Pouch V

Juneau, Alaska 99811

Dear Representative Malone:

On Wednesday, April 7, the Alaska State Senate passed and transmitted to
the House of Representatives SSSB 267 am, "An Act Relating to the
Department of Environmental Conservation." Although generally regarded
as a "housekeeping" measure, this bill is a piece of legislation which
we feel is critical to State management of an effective environmental
program. Because the bill is quite complex, last spring, the Senate
Resources Committee requested that vie prepare a detailed section-by-
section analysis. Enclosed for your use m the Committee's deliber-

ations on the bill are two copies of that analysis, as prepared by the
Department of Law. Two minor amendments v/ere made in the State Senate,
those amendme its are not addressed in the analysis. If additional

copies of the analysis are needed, we would be pleased to provide them.

While the bill contains numerous housekeeping measures, there are three
main objectives which were utilized in its preparation:

1) As you know, in the past ten years many environmental
programs have been developed within the Federal Government.

W hile these programs particularly those under the

Clean Air Act, the Federal Water Pollution Control Act,

and the Safe Drinking Water Act,provide for various levels

of Federal participation the main emphasis is on State Control.
Alaska has not assumed all re'levent authorities for these

programs essentially for two reasons: lac); of statutory
authority in conformance with Federal law, and inadequate
funding. It is our intention to assume maximum authority

under these programs as rapidly as possible, particularly
in those areas, such as the Safe Drinking Water program,
where significant new Federal funding mechanisms are
available. As you may be av/are HCR 122 addresses the

>V
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The Honorable Hugh Malone -2- April 15, 1976

problem of federal control over the National Pollutant
Discharge Elimination System, and requests the Governor

to assume administration of the program. Until the State's
statutory authority is revised for conformance with
Federal law, this cannot be done. SSSB 267 am would
largely accomplish this objective.

2) Currently, the State funds municipal water and sewer
projects to a maximum of 50 percent of the non-federal
share or 25 percent, whichever is lesser. This program
was instituted before passage of the Federal Water
Pollution Control Act of 1972, and has not been revised since.
Under EWPCA, the Federal government pays 75 percent
of the cost of sewage treatment plants and certain
portions of sewerage systems. The amount of Federal
money available for the program, while not sufficient
to fulfill all of Alaska's needs, has been large.

There is, however, no equivalent Federal program to

assist communities in constructing water supply systems,
although some federal funding is occasionally avail-

able. Many Alaskan communities are in great need of
improved water supply systems, but are severely constrained
by the lack of available funding. W are, therefore,
proposing to increase the amount of State participation

to 50 percent of the non-feueral share up to a maximum

of 50 percent or tne total costs or the project.

3) Over the last several years, some confusion has resulted
from the redundant penalty provisions in AS 46.03.
While the Alaska Supreme Court upheld the statute as
constitutional, it was evident that amendments are
needed. SSSB 267 am would clarify this problem, and
make the penalty provisions more equitable.

I and my staff would be pleased to discuss this matter with the House
Finance Committee, and look forward to meeting with you at the committee®s
convenience.

rmt W Twueller
Commissioner

Enclosure

cc: Ms. Fran Ulmer

nfn
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SECTION-BY-SECTION ANALYSIS OF SPONSOR
SUBSTITUTE FOR SB 267

Section 1. Drinking Water Standards.

This section makes a clarification in exist—
ing department authority to make it clear that juris-—
diction over public water supplies extends to the
establishing of drinking water standards, as well as
cébnstruction standards themselves.

Section 2 and Section 19. Grants and loans for water
supply and sewerage systems.

Section 2 substantially revises current law

e..relating to local grants for water supply and sewerage
system purposes. AS 46.03.030 1is presently closely
allied with provisions of the Federal Water Quality Act
of 1965. That Act was repealed with the passage of the
Tederal Water Pollution Control Act amendments of 1972
(P.L. 92-500). P.L. 92-500 precludes the possibility
of a state"s advancing to local governments the antici—
pated federal share for projects on which construction
commenced after July 1, 1972. As a result, the state
program of providing loans in anticipation of federal
grants r.c longer "ppiips. Section 19 of this bill thus
repeals Section 30(a)-

However, the 1important part of the proposed
revision to 7\S 46.03.030 1is the increase in state
participation to 50% of the total project cost or 50%
of the non-federal shar—, whichever is the lesser.
Because this program involves state funding of projects
which often are not eligible for fedeial funds, parti-—
cularly an public water systems and some of the sewer
lines for-public sewerage systems, these latter pro—
grams are often neglected, and projects which can
receive federal funding are undertaken instead. In
much of Alaska, public water supply systems are badly
in need of up-grading, especially as they will have to
meet new standards promulgated under the Safe Drinking
Water Act of 1974. Many communities, however, do not
have the capital resources to upgrade these systems.
Many of our communities have insufficient water sup-—
plies, or water supplies of poor quality, thus pre—
senting a potential hazard to the health of the com—
munity residents. By increasing the state"s share 1in
these projects from the present maximum of 251 to 50%,
we feel that more communities will be able to acquire
badly needed facilities.
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ethermal pollution can and does have as significant an
affect on the marine environment as the discharge of
contaminants.

Finally, this section of the bill would
require a waste disposal permit for the discharge of
ewastes into the surface of the land. The discharge of
contaminants onto the surface of the land often causes
-direct health hazards greater than discharges into the
waters. Discharges onto the land surface are few, but
lawere they do occur, their affects tend to be severe.

;This amendment would not- require a waste disposal
permit for systems such as a properly functioning
septic tank, since these facilities do not contemplate
the disposal of waste onto either the surface of the
land or into the waters.

Section 4 and Section 5. PermitProcedures”.

|f SSSB 267 is enactedinto law, the de—
partment intends to seek delegation of the HPDES permit
program from EPA; and EPA has indicated to the state,
ethat if the changes contained 1in this bill are made,

esuch a delegation can be made. However, Qlead time will
be necessary before final delegation can be effec—
tuated. In the 1interim, an applicant must obtain both

a state permit under Title 46, and a federal permit
under Section 402 fo the FWPCA. During that time, it
seems desirable to take whatever steps are possible to
mitigate against the time delays inherent in having to
obtain two permits.

Thus, section 5 provides that, if the appli—
cant has received a federal permit from EPA, the state
may waive the independent state permit procedures and
essentially "adopt™ the EPA permit as the state permit.
Of course, i1t will be the responsibility of the de—
partment to insure that the state"s interest is ade—
quately protected in the permit issued by EPA, and,
thus, this "adoption™ procedure is discretionary. The
department desires to streamline administrative pro—
cedures; however, it does not feel i1t advisable to
abrogate its jurisdiction totally where a federal
permit is 1issued.

Section 6. Confidentiality of Pecords.

AS 46.03.180 was originally intended to
protect the applicant who must disclose confidential
information, such as manufacturing processes, to the
department in order to facilitate full review of the

permit. It was not intended to shield from the public
the actual air pollution data from the operating
source. However, without the specific qualifier
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contained in the proposed amendment, there exists an
ambiguity suggesting that, perhaps, the public 1is not
entitled to know how much and what types of pollutants
are beir.g discharged by the source. This clearly does
not appear to be the intent of the statute; nor is it
acceptable to the U.S. Environmental Protection Agency,
which must review the state®"s air quality control
plans, of which these statutes are part.

gection 7. Plan Review.
! The department is currently 1in the process of
developing regulations to implement state responsi—
bilities under the Safe Drinking Water Act of 1974

(P.L. 92-523). In order to assume responsibility for
implementation of the Safe Drinking Water Act within
the State of Alaska, it is necessary that the state
possess "adequate procedures for the enforcement

of . . . state regulations™ (Section 1413(a)(2)). Cur—
rently, state authority over public water supplies is
limited to the adoption of substantive regulations
under AS 46. 03.020 (10) (c). This section, by way of a-
enew subsection (b) to AS 46.03.720, provides for the
review of plans for public water suppy systems in order
to adequately insure that these systems will be con—
structed and operated 1in conformity with the state"s
Diifjstraii®’ vu. j.cujixal™fiviid.

The department recognizes it is both un-.
necessary and unwise to impose a plan review require—
ment on the smallest of public water supply systems.
Therefore, the plan review requirement has been .ex—
tended only to those public water supply systems to
which the federal act specifically applies. Thus, the
limitations contained in new section 720 (b) mirror the
definition of public water supply systems found in
Section 1401(4) of the federal Act.

Section 8. 01l Discharge Reporting.

Current law (AS 46.03.750(d)) requires the
immediate reporting of.any violation of this chapter.
The "chapter™ is, of course, chapter 3 of Title 46 -
which encompases all the prohibitions and standards
within the jurisdiction of the department. However,
because this requirement currently exists merely as a
subsection to the ballast water discharge statute, it
has been suggested by some that the reporting require—
ment applies only to illegal ballast water or tank-
cleaning waste discharges. Of course, such an argument
ignores the word "chapter,”™ and we feel that it 1is
without merit. However, to avoid the argument, and
avoid the expense of perhaps litigating this bothersome
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.matter, we have proposed that the reporting requirement
be excised from Section 750 (see sec. 19 of the bill)
and given the status of an independent section.

Moreover, the discharge reporting requirement
has been specifically confined to the discharge of
petroleum products in violations of Sections 740 or 750
of the chapter.

S,ection 9, Section 11, Section 13. Pollution Enforce—
ment.

Several volumes could be written on the
logical and legal problems existent in Title 46°s
current enforcement sections. Yet another lengthy
treatise could be devoted to the problems inherent in
the structuring of any rational and coherent method of
environmental enforcement. For purposes of brevity,
the major problems will be noted, and the corrective
.measures proposed described.

1. The department currently possesses
civil "option" for enforcement of anything but oil
spills (unless the department sues for costs of res-—
toration under Section®™ 780 - a provision which often
is not relevant). Thus, particularly in air pollution
or sewerage disposal matters, the department must
..either proceed criminally, or simply drop the matter.
Scholars have complained for years about the over—
criminalization of the lav;, and in many respects, we
agree. Environmental enforcement 1is, to a large
degree, either compensatory or remedial in nature -
that 1is, the punishing of a culpable individual 1is
often only tangential to the main purposes of an
environmental enforcement agency. The main concern is
preventing or remedying damage.

Revised AS 46.03.760 establishes a civil
option for the full range of violations currently
covered only by the criminal provisions of AS 46.-
03.790. We believe the existence of this civil option
will at once greatly increase both the fairness and
effectiveness of the department®s enforcement func—
tions .

Many pollution violations involve something
less than what one might call traditional criminal
guilt. Persons will often recognize their non-com—
pliance with environmental quality standards, yet may
often pro".ng and complicate enforcement action simply
because t: y do not feel that the violation makes them

a crimina n the common meaning of the word.
“he criminal sanction is often a clumsy tool
to accoiT.; !'jsh the main purpose of enforcement - that
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is, to encourage, and on occasion to coerce, the in—
dividual into bringing his facility into compliance
with applicable standards. Most sentences in the past
for criminal violations have in fact been of a civil
nature - i.e., the suspension of a majority of the
efine on condition that the defendant undertake a
variety of corrective actions. This type of arrange—
ment can better be effectuated in the context of the
more flexible proceedings of a civil action.

Finally,"as with most fields of lav;, en—
vironmental enforcement is a specialized legal art.
eEnvironmental litigation requires a background of
technological knowledge, as well as a grasp of this
rapidly expanding area of law. It is rare indeed that
a person who has acquired these skills 1is also well
gualified in the equally specialized and vastly dif—
ferent area of criminal law. It is the Department of
Lav; 5 position that enforcement effectiveness can be
significantly increased if its environmental unit can
handle more matters 1in the context of civil litigation.

The "normal™ response to the need fcr a civil
option in environmental enforcement has been the
creation of civil penalties. The problem with this
approach 1is that some courts may view this as an
attempt to penalize or punish a defendant without
affording him the normal range of rights given to a
criminal defendant, 1i.e., privilege against sei"f-
incrimination, jury trial, etc. See Kennedy v. Men-—
doza - Martinez, 372 U.S. 144 (1963). As a matter of
both policy and lav;, the argument has some merit.

7vccordingiy, the proposed revision of Section
760 has been written in a matter which frames thecivil
assessment to recognize the two primary goals of
environmental enforcement - that is, compensation and
correction. Subsection (a)(@) recognizes that vio-—
lations of environmental standards or requirements can
cause or contribute to environmental harm which 1is
incapable of precise quantification. The state does
suffer losses with each incidence of violation.
Subsection (a) (@) recognizes the existence of those
losses and establishes a means for which they may beat
least partially compensated.

Subsection (a)(2) recognizes that significant
administrative costs may be involved in both the de—
tection of violations, and 1in what are often prolonged
attempts to correct the matter informally. This pro—
vision also recognizes that these costs should be borne
by the violator, rather than the public, and courts
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have held that this is a proper basis for a civil
assessment for regulatory violations. People v.
Griggs, F2nd 23 (CA9 1960).

Subsection (a)(3) provides perhaps the most
important measure by which the size of the assessment
may be gauged. By denying the defendant the "economic
savings" for a continuation of the violation, the
incentive for the violation is removed. To the degree
the civil assessment reflects the economic savings
realized by the person in not complying with the
standard charged, the assessment of that sum may be
deferred by the court pending correction of the vio—
lation within the minimum feasible time. (Section
760(c)).

As proposed section 760(b) makes clear, the
purposes of this element of the assessment are cor—
rective and remedial, rather than punitive. Therefore,
such matters as the intent of the defendant, or pre—
vious violations by him will be irrelevant in gauging
the level of the assessment.

Proposed Section 760 does not alter the
present law®"s maximum permissible amount of the this
civil assessment; rather, it merely redirects the
emphasis of the section to insure that it will only be
used to compensate the state, and as a vehicle to
encourage the defendant to invest the necessary funds
to bring his facility into compliance.

Where the primary purpose of the enforcement
proceeding is punishment or general deterrence, the
criminal remedies of Section 790 (as amended 1in sec. 11
-of the bill) will be utilized. Section 790(a) es—
tablishes strict liability for environmental offenses
in a manner similar to existing 760(a), and likewise
similar to many existing "civil penalty”™ sections of
other statutes. Where punishment 1is sought, the rights
of the criminal defendant should obtain, and thus the
penalty is set in the context of criminal rather than
civil proceedings. However, because no showing of
intent is required to sustain a conviction under
790(a), no prison term 1is provided for sentencing.
"Hiere are serious due process problems involved with
the imposition of a prison sentence for a strict
liability offense. Constitutional problems aside, it
is doubtful that any court would imprison a person for
a non-willful violation.
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Where, however, an environmental standard has
been intentionally violated, a prison term -is provided
under Section 790(b). We feel that it is important
that this distinction be delineated and applied. Under
existing lav.*, non-wilful violations are punishable by a
higher fine, and by the same prison terms as are wilful
violations under Section 790. This caused the State
.Supreme Court not a small amount of concern in the case
of Stock v. State,-526 P.2d 3 (1974). This statutory
scheme barely withstood constitutional attack on these
grounds. However, simply because this rather curious
distinction withstood constitutional attack does not
mean 1t 1is- the best means of structuring environmental
enforcement. Fenalties should be more severe for
wilful than for non-wilful violations.

In sum, the amendments contained -in SSSB 267
will provide a civil action where the primary purpose
of enforcement is compensatory and remedial. Where the
facts of a particular case dictate either punishment or
general deterrence, a criminal fine 1is provided on a
strict liability basis, and a fine and imprisonment are
available for intentional violations. Such a structur—
ing not only makes more sense with regard to the
overall purposes of these various forms of action, but
also provudes a suffucuent range of enforcement optuons

- 1 J J
UU QJIUW L.vi U'CL Ld\lu\klll LU LWC JJUILIWUXG\
facts of the situation.

2. Current oil spi3 1l liability provisions
are deficient 1in many respects. Under current AS
-46.03.822, a private party or a governmental agency
other than the state is entitled the full compensation,
based on strict liability for all actual damages
caused by an oil spill. However, the availability of
strict liability compensation to the state is limited
by the provisions of current 760(b), which places an
upper limit on state compensation of $100,000.

It is impossible to catalog the infinite
series of circumstances under which the state might
itself be damaged by an oil spill. If a Santa Barbara
type oil spill impacts upon a major state owned capital
facility, or state beach or park, it could cause
actual damages well into the millions. Yet, under the
current reading of Section 822 and Section 760(b), the
state would be limited in its recovery to $100,000.

page 8



An additional compensatory provision to the
state is currently provided by Section 760(c). This
section provides for recovery of actual damages to a
specified amount (based on the size or evaluation of
the facility) for violations of Section 750. Section
750, of course, applies only to discharges resulting
from "ballast water®, tank-cleaning waste or other waste
containing petroleum.”™ A major well blowout would not
violate Section 750 - rather, it would be in viola-
-tion of Section 740, for which the 760(c) liability
provision does not apply. Thus, 1in a major blowout
esituation (or a major “tanker accident) the state would
be limited in its recovery to $100,000, unless neg-—
ligence could be proved under common law principles.
Proving negligence in an oil discharge case miles out
to sea, or an isolated area of the North Slope, 1is
extremely difficult, and in many cases 1impossible.
More fundamentally, requiring the state (and the state
alone) to prove negligence to obtain full recovery
flies in the face of judicial and legislative opinion
that the handling of oil is a hazardous undertaking,
for which the handlers should be strictly liable in the
event of injury. The Alaska Legislature has recognized
-this in Section 822 and has accordingly granted un-—
limited recovery for actual damages based on strict
.liability to any person, except the state. In Section
13 of this bill, revisions to Section 822 remove this
distinction, and permit the state to recover for all
actual damages ciused to it by an oil pollution in—
cident. Without this provision, one must be extremely
pessimistic on the state®"s ability to recoup actual
losses in the event of catastrophic oil spill.

Sectjon 10. Injunctions.

Currently Title 46 does not confer upon the
department the power to seek an injunction for vio—
lations of its standards. There 1is a substantial body
of judicial opinion to the effect that, absent a spe- _
cific statutory provision authorizing such suits, the
courts will not enjoin the violation of a statute or
regulation as such. Thus, except in cases where an
actual "public nuisance”™ can be domonstrated, the
department®s authority to seek immediate effective
remedial action may be extremem.lv limited. Since
environmental enforcement mechanisms are often needed
to prevent future harm rather than to merely redress

epast violations, it is important that this ambiguity be
removed, and a specific injunction provision inserted.
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At common law, in order to obtain a pre-
liminary injunction, it was necessary for the plaintiff
-to demonstrate that physical irreparable harm would be
caused to him by a failure to grant the preliminary
relief. In environmental litigation, this is often an
exceedingly difficult task. It involves the assemblage
of experts by the state to discuss the probable harm of
a specific polluting activity on the receiving en-
vironment. The affidavits, exhibits, etc., are then
thrown into a "battle of. experts" which is both time
cconsuming and usually inconclusive. All the while, of
course, the polluting activity is allowed to be con-
tinued. There has emerged a judicial philosophy toward
this problem. Particularly in federal courts, it is
often not necessary to demonstrate physical irreparable
mharm when seeking an injunction against a violation of
a public welfare statute — such as environmental
legislation. See Jones v. District of Columbia Re-
development Agency, 499 F2nd 502, 512 (CADC 1974);
Environmental Defense Fund v. TVA, 468 F2nd 1164, 1184
(CA6 1972); Lathan v. Volpe, 455 F2nd 111 (CA9 1971).
The basic reason for this rule is that sufficient
irreparable harm to the public occurs upon a showing of
the violation of the public welfare standard itself.
Sectron 765 mrrrors thus judxcio). philosopjij'.

'Moreover, Section 765 mirrors current judi-
cial attitudes toward the balancing of equities in
environmental actions. It is generally stated that:

“The state, by entering the union, did not
sink to the position of private owners
subject to one system of private law. The
court has not quite the same freedom to

balance the harm that will be done by an
injunction against that of which (the state)
complains.

"It is a fair and reasonable demand over the
part of a sovereign that the air over its
territory should not be polluted . ... | f
any such demand is to be enforced this must
notwithstanding the hesitation that we might
feel if the suit were between private par-
that these costs should be borne by the
mties, and the doubt whether, for the in-
juries which they might be suffering to
their property, they should not be left

to an action of lav;." Georgia v. Tennes-
see Copper Company, 206 US 230, 238- (1906)."
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The question of the extent to which the court
should balance the equities in environmental enforce—
ment litigation has received extensive treatment in the
Reserve Mining litigation, and Section 765 mirrors the
resolution of that issue given by the Court of Appeals
for the Eighth Circuit. In their decision (U.S. v.
Reserve Mining Co., 514 F2nd 492) , the court held that
the balancing of equities in environmental enforcement
dctions would be relevant in determining the timing of
compliance, but not in the ultimate necessity of
complying within a reasonable time. Thus, the Eighth
Circuit recognized that environmental violations may
not be so severe as to require immediate compliance
(which, 1in some cases, may mean a closing of the
facility), and that it would not be equitable to so
order. We concur with this formulation, and thus
Section 765 allows the balancing of the equities to
determine whether the violation should be immediately
-corrected.

Section 12. Land Nuisances.

Under current AS 46.03.810, the depositing of
foul substances otherwise in the nature of nuisance
will not be considered a nu.isanop if thev are deposited
adjacent to a highway abutting tidal water. The
justification for this exception is elusive. Deposi —
ting of garbage and dead animals 1is particularly
offensive when done adjacent to a highway which tra-—
verses a beach or tidal area from which scenic en—
joyment 1is derived. Perhaps the exception was origi—
nally intended to countenance the dumping of carcasses
and other vile substances where the tide would wash it
away. Whatever the rationale, we believe it needs to
be changed.

Section 14. Compliance Order.

The compliance order is the most effective
single means of enforcing environmental quality stan-—
dards. It is effective and expeditious, and does not
necessarily require expensive and time consuming
litigation on the part of either the department or the
person on whom the compliance order is served. Its
very informality makes it a useful tool to the depart—
ment and an important alternative to formal judicial
action.

Unfortunately, the current compliance-orders
section (AS 46.03.130) may be utilized only for water
quality violations. This sort of provision can be just
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as effective, and indeed, 1is jJjust as necessary, for air
and land pollution cases. Proposed AS 46.03.850
extends the reach of the compliance order to those
other activities.

The current compliance-order section requires

service by certified mail - <creating an unnecessary
time delay which can be easily obviated by personal
service upon the individual 1involved. ProposedeSection

£50 specifically permits .personal service.

Finally, the current compliance-order section
:allows the individual 15 days to file with the depart—
ment a report stating what corrective measures he will
take. Often, a full 15 days is not necessary, and,
particularly during critical times of the year (such as
spawning season) a 15-day wait before issuance of a
compliance order can have disastrous implication.
Thus, proposed Section 850 leaves the department the
discretion to determine the time period necessary to
.forward corrective action. Of course, judicial review
of the reasonableness of the department®s action 1in
this regard would be available.

Section 16 and Section 17. Definitions.

The amendment of AS 46.03.900(12) 1is expanded
to bring thermal pollution within tne definition of
"other wastes." It is in line with the policy of SSSB
"267 expressed elsewhere, to make clear that thermal
pollution 1is within the ambit.of the department®s
jurisdiction.

The amendment of AS 46.03.900(20) makes clear

what Title 46 implies — that it is the purpose of the
title to protect water quality, and not to establish a
water use authority. The existing term "in relation to

this reasonable and necessary use™ is ambiguous, and 1is
out of context with the remainder of the chapter.

Section 18. Administrative Procedure Act.

Current AS 46.03.880 provides that "the
activities and proceedings”™ of the department are
subject to the provisions of the Administrative Pro—
cedure Act (AS 44.62). However, existing AS 44.62.330
does not specifically list the Department of Environ-—
mental Conservation as one of the agencies to which the
administrative adjudication provisions of that chapter
applies. Given Section 880, and the fact that pro-—
ceedings before the department may have a profound
affect upon individual rights and obligations, it seems
necessary to make clear- that the conduct of contested
cases within the department®s jurisdiction 1is subject
to APA.
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contested cases within the department®s jurisdiction 1is
subject to APA.

Section 19. Repealers.

This section repeals the existing compliance-
order section (AS 46.03.130), which would be re-enacted
as AS 46.03.850. Also, the existing reporting require—
ment found in AS 46.03.750(d) 1is repealed and would be
re-enacted as AS 46.03.755.

AS 46. 03.-230 (a) is also repealed. This was
hot included, in original SB 267. Presently, the state
:funds local air pollution control authorities under two
statutes - 7.5 43.18.010(a)(3), state aid to local
governments, and AS 46.03.230 (a),. state and federal
aid. The Title 43 provision provides for $2.00 per
capita to cities and boroughs for both air and water
pollution control facilities. The Title 46 provision
currently provides that localities are entitled to a
budget.- The amount of money appropriated by the
legislature for AS 46.03.230(a) purposes has repre—
sented only a token contribution (total .$25,000)
mcompared with the total budgets of the three boroughs
that presently have air pollution control authority.
The costs of administering these two funding programs
are also duplicative, as essentially the same infor—
mation must be regenerated for e”~ch application.

"Because the legislature is currently under —
taking a comprehensive review of the state®s revenue-
sharing laws, the administration believes that the
establishing of adequate levels of air and water
epollution control funding should be analysed in the
context of that debate. However, SSSB 267 does take
the matter halfway, by removing the unnecessary dupli—
cation of programs by repealing current subsection (d)
of Section 230, and making subsection (b) the full text
of that section. The related AS 46.03.240 1is likewise
repealed.

The repeal of AS 46. 03. 030 (&) is discussed
above in connection with section 2.
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Honorable Jay S. Haimond GOVer~0ft"S CFricCE.
Governor of Alaska A 0
Statehouse, Pouch A
Juneau, Alaska 99811

Dear Governor Hammond:

As in past years, my staff has reviewed the existing legislation
of the .State of Alaska in order to determine whether statutory amendments
will be necessary for the State to carry out or qualify for the various
programs administered by EPA. This effort has identified a number of
issues which 1 believe warrant your attention and which should be pre—
sented to the State Legislature in 1976. The purpose of this letter
is to briefly outline for your consideration the legislation which we
bei ieve should te enacted in order to carry out Federal programs. In
addition, we are roccnuvendirg the enactment of other legislation which
we believe will enhance Alaska®s existing environmental programs.

limy of these issues have teen previously discussed with repre—
sentatives of the Department of Environmental Conservation and Die Office
of the State Attorney General. We have developed a close working relation—
ship with these offices in Die past and are ready to provide any assistance
that we win in the future. It is my belief that Die maintenance of a
cooperative approach is essential to Die success of State and Federal
programs. It is for this reason that we have prepared the attached review
of Alaska®"s legislative needs. * e

I realize that environmental programs are under attack .in irony parts
of the country and that proposals .for new environmental legislation inay
not te popular. On the other band, 1| am convinced that the natural
environment is perhaps Die greatest asset possessed by the Vvestern States.
In my judgment, the legislative proposals stated here are well justified,
and each of the issues identified in the attachments should te resolved
in the present legislative session in order to avoid problems in the
future which might jeopardize the preservation of this asset.

Sincerely,

Smith, Jr., Ph.D. r"P.E.
Regional Administrator

Attachrents
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KPDES Program

During my tenure as Administrator, | have become increasingly
convinced that the effective implementation of the National Pollutant
Discharge Elimination System (IVPDES) depends upon the active partici—
pation of each State. As.you know, it has been the goal of LPA since
the inception of the I"DES permit program to encourage States to enact
legislation which will permit them to administer the NPDES program.

To date, more than half of the States have assumed this responsibility.
Implementation of the NPDES permit program in those States has teen
very satisfactory on the vdiole to EPA, and has given those States
control over decisions affecting then.

It is my understanding that a bill was introduced in the Alaska
State Senate during the last session of the legislature which would
amend the current authority of lire Department of Environmental Con—
servation to issue waste disposal permits. Enactment of this legislation
v.ould generally te adequate, to permit Alaska to assume responsibility
for administering the 1uPDJiS permit program. The provision authorizing-
the Department of Environmental Conservation to waive the permit require—
ments, however, does not comply with the requirements of Section 402 of
the FWPCA and could prevent Alaska from assuming this responsibility.
EPA 1is prepared to assist you and your staff in securing the enactment
of this legislation in any way that we can. It is my hope that by
v.orking together, the necessary legislation will te enacted this year
which will enable the State of Alaska to assume responsibility for this
important program.

tenpoint Sources

Section 208 (Ir) of the Federal Water Pollution Control Act requires
States to develop a regulatory program to control discharges from non—
point sources such as agricultural, silvicultural, or mine-related
discharges. The adoption of a State Forest Practices Act is an im—
portant element in a regulatory program for the control of nonpoint
source pollution. .State Forest Practices Ants have been adopted by
Oregon, Washington, and ldaho. We encourage the State of /d.aska to
enact similar legislation for the control of nonpoint source pollution
on forest land. Such legislation should te designed to implement
test management practices and otherwise achieve the objectives of
Section 208.



~ _Additional appropriations vail bs necessary this year in order
to receive grant funds from EPA in connection with the development
of areawide waste treatment management plans under Section 208.
States will not be eligible to receive 208 grant funds unless State
matching funds equal to 25% of the total are appropriated by the
State Legislature in the early part of 1976. This limitation 1is
imposed by 40 C.F.R. 835.204 which provides that on June 1, 1976/
all unobligated funds will be reallocated. It is, thus, extranely
important that the Alaska State legislature appropriate matching
.funds as soon as possible so that Alaska will be eligible to receive
208 grant funds from EPA.

Construction Grants .

EPA recommends the enactment of legislation which will require
the certification of wastewater treatment plant operators. It is
iity understanding that a bill is presently before the Alaska State
legislature which would institute a voluntary certification program.
We do not believe that voluntary certification would be satisfactory
and encourage you to introduce an amendment which would require
mandatory certification of treatment plant operators.

In addition, it is reccnmonded that the State enact legislation
which would require municipalities operating publicly-owned treatment
works to:

a. control the use of combined sewers in existing publicly-
owned treatment systems and to limit the use of such sewers in new
systenms;

b. enact "sewer user ordinances" which establish criteria
for users connecting to the system; and

c. provide users outside their jurisdiction with reasonable
alternatives for obtaining sewerage service.



DRINKING WATER

Under Section 1413 of the Safe Drinking Water Act, States

may assume primary responsibility for the enforcement of national
drinking water regulations promulgated by EPA. It is the policy

of EPA to encourage each State to assume this authority mid to
"assist each State in meeting the requirements imposed by Section
1413. Monbers of my staff have discussed these requirements with
representatives of the Department of Environmental Conservation.

In tliis process, we have identified those subject areas needing
legislation before Alaska will qualify to assume primary enforcement.

Alaska will need legislative amendments authorizing the
DEC to adont and niTjinm drinking water standards.
Legislation is also needed authorizing the DISC to_review
constructjon® plen.q. for new and modified public drinking water
systems. In addition, we reccmmeiiS"that "the State enact” legis-
lation authorizing Hie assessment of civil penalties of up to
$5,000 per day for violation of the drinking water standards.
We suggest that Alaska adopt amendments authorizing the issuance
of variances and exemptions. The terms of this legislation,
however, must te as strict as those contained in Sections 1415
and 1416 of the Safe Drinking Water Act.



NOISE

As an important step in developing an active and viable
noise control program, we encourage the State of Alaska to
adopt legislation which would enable the State to promulgate
and enforce motor vehicle, equipment, and environmental noise
standards.
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THE LEGISLATURE OP THE STATE OF ALASKA *
FISCAL_NOTE

Second Session - Ninth Legislature

REQUEST

Bill No. SS for SB 267

Title:

Requested by: Governor Date: February 11, 1976
Return Date Requested: May 17, 1976

Agency : Environmental Conservation Program: NRM and EC

FISCAL DETAIL

Budget Request Unit(s) Affected: Water Programs

A.  EXPENDITURES: (Thousands of dollars)

OBJECT FY 76 FY 77 Fy 78 FY 79 FY 80 FY

PERSONAL SERVICES
TRAVEL
CONTRACTUAL 10.0 10.0
COMMODITIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS, ETC. .
TOTAL 10.0  10.0

B. FUNDING: (Thousands of dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Bond Funds) 5000.0 5000.0 -

C. POSITIONS:

i
PERMANENT/TEMPORARY / ., ;1 7 |/
MAN MONTHS (P./T.) / 1 / /1 /1y

ANALYSIS  (See Fiscal Note Preparation Instructions, Section 1I11)

Increasing the State share from 25 percent to 50 percent would impact
primarily on public water supply improvements, since there would be

no change in the funding formula for federal EPi. grant eligible projects
(sewage treatment plants, outfall sewers and interceptor sewars). It

is estima.ted-bhat_ail-JS.1.CL .0-million, would be_required._to_mef-jh-projected
needs during the next two years. Operating budget would be increased

by 20.0 to conduct audits for these capital expenditures.

IV. ATTACHMENTS
V. DATE: MaY 17" 1976 PREPARED BY:
Original: Legislative Finance

ccC:

HIS 50

Budget and Management
Prime Sponsor (First Legislator Named)

81



e noer? IS, HAWOND. COERNR

DEPT. OF ENVIRONMENTAL CONSERVATION / pouch o, juneau 99811

May 17, 1976

The Honorable Hugh Malone
State House of Representatives
Pouch V

Juneau, Alaska 99811

Dear Representative Malone:

Pursuant to your request, we have prepared the enclosed fiscal
note for SS for SB 267, particularly Section 2, which relates
to grants to communities for the construction of water and
sewer works.

It must be understood that prediction of exact expenditures

for the construction grant program is virtually impossible.

The amounts expended depend exclusively upon the readiness and
ability of local municipalities to construct or extend water
and sewer facilities. This dependency is based, of necessity,
on factora over which the State has no control. Such factors
include: passage of general obligation bond issue referenda by
local government voters; establishment, 1in some cases, of local
revenue bond 1issues; rates of design and construction by local
governments; availability, 1in some instances, of Federal moneys;
and general local government interest in proposing projects.
While we encourage local municipalities to inform us as soon

as possible of projects they envision, they also have con—
straints upon them which do not always make for completely
accurate predictions.

The source of the additional construction grant funds would be
from past and future bond issues. Some moneys do exist from

the 1970 and 1972 sewer and water construction grant bond 1issues.
In addition, as you know, we have proposed a $30 million bond
issue for the 1976 State bond referendum.

The enclosed figures represent our analysis of those community
projects which will be ready for design and/or construction 1in
the next two fiscal years. There will, of course, be some
variation from this schedule because of local factors.



The Honorable Hugh Malone May 17, 1976

this Department feels that the State/Federal

in Alaska has been extremely success—
ful in assisting communities in providing much-needed sewerage
systems and treatment works, and is in many ways a cornerstone
of our water pollution control program. By 1increasing the
amount of State grant funding available to local communities,

we Tfeel that some success could be generated in the public

water supply program.
I would be pleased to discuss this matter further with you or

In conclusion,
construction grant program

Enclosure

cc: Legislative Finance
Budget and Management
Ms. Fran Ulmer, Office of

the Governor
Representative Clark Gruening



