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b u t  t h i s  s e c t i o n  d o e s  n o t  p r e v e n t  t h e  a p p o i n t m e n t  o f  
q u a l i f i e d  i n d i v i d u a l s  f r o m  o t h e r  p r o f e s s i o n s .

( b )  ( 1 - 3 )  T h e s e  p r o v i s i o n s ,  w h i l e  i n s u r i n g  t h a t
t h e  O m b u d s m a n ' s  w o r k  i s  p e r f o r m e d  o n  a  f u l l - t i i n e  b a s i s ,  
i n h i b i t  p o l i t i c i z a t i o n  o f  h i s  o f f i c e  a n d  c o n f l i c t s  o f  
i n t e r e s t  i n  h i s  o u t s i d e  p r o f e s s i o n a l  c o n t a c t s  ( w h e t h e r  
o r  n o t  f o r  p r o f i t ) .

V J h i l e  ( b )  ( 2 )  i n h i b i t s  a n  O m b u d s m a n ' s  u s i n g  t h e
o f f i c e  a s  a n  i m m e d i a t e  p o l i t i c a l  s t e p p i n g - s t o n e ,  s o m e  
s t a t e s  h a v e  p r o p o s e d  t o  g o  f u r t h e r  a n d  t o  a d d  a  s e c ­
t i o n  r e a d i n g ,  " s h a l l  n o t  h a v e  s e r v e d  a s  a  m e m b e r  o f  t h e  
L e g i s l a t u r e  f o r  t w o  y e a r s  p r i o r  t o  h i s  a p p o i n t m e n t  a n d  
s h a l l  n o t  s e r v e  a s  a  m e m b e r  o f  t h e  L e g i s l a t u r e  f o r  t h r e e  
y e a r s  f o l l o w i n g  c o m p l e t i o n  o f  t h e  t e r m  f o r  w h i c h  h e  w a s  
a p p o i n t e d , "  w h i c h  w o u l d  p r e v e n t  u s e  o f  t h e  o f f i c e  a s  a  
p o l i t i c a l  p l u m  a s  w e l l .  H o w e v e r ,  t h i s  w o u l d  a l s o  
u n n e c e s s a r i l y  p r e v e n t  a p p o i n t m e n t  o f  a  h i g h l y  q u a l i f i e d  
l e g i s l a t o r ,  g o v e r n o r  o r  j u d g e ;  t h e  a p p o i n t m e n t  p r o c e s s  
s h o u l d  p r o v i d e  a  s u f f i c i e n t  s c r e e n  a g a i n s t  o u t r i g h t  
p o l i t i c a l  f a v o r i t i s m .

( b )  ( 4 )  T h i s  s u g g e s t e d  s e c t i o n  i s  p a r a l l e l  t o  t h e
m a n d a t o r y  r e t i r e m e n t  r e q u i r e m e n t  f o r  j u d g e s  i n  m a n y
s t a t e s .

S e c t i o n  7 .  T e r m  o f  O f f i c e

T h e  O m b u d s m a n  s h a l l  s e r v e  f o r  a  t e r m  o f  _____  y e a r s  a n d  u n t i l  h i s

s u c c e s s o r  i s  a p p o i n t e d  a n d  q u a l i f i e d .  [ ( A l t e r n a t e  A )  He  m a y  b e  r e ­

a p p o i n t e d  f o r  a d d i t i o n a l  t e r m s . ]  [ ( A l t e r n a t e  B )  H e  m a y  n o t  b e  r e ­

a p p o i n t e d  f o r  a d d i t i o n a l  t e r m s . ]

COMMENT. A l o n g  t e r m  i s  d e s i r a b l e :  t o  p e r m i t  t h e
O m b u d s m a n  s u f f i c i e n t  t i m e  t o  b e c o m e  p r o f i c i e n t  a t  h i s  
d u t i e s ;  t o  p r o v i d e  a  m e a s u r e  o f  i n d e p e n d e n c e  f r o m  
p o l i t i c s ;  a n d  t o  p r o v i d e  p r e s t i g e  a n d  s e c u r i t y  t o  
a t t r a c t  q u a l i f i e d  p e o p l e  t o  t h e  p o s i t i o n .  A n  e x c e s ­
s i v e l y  l o n g  t e r m  ( e . g . ,  1 5  y e a r s )  p r e v e n t s  t h e  d e s i r e d  
p e r i o d i c  a c c o u n t a b i l i t y  t o  t h e  L e g i s l a t u r e .  T h e  t e r m  
s h o u l d  n o t  b e  l e s s  t h a n  f i v e  ( 5 )  y e a r s .
E i t h e r  A l t e r n a t e  A o r  A l t e r n a t e  B s h o u l d  b e  u s e d  t o  m a k e  
i t  c l e a r  t h e  O m b u d s m a n  s h o u l d  b e  l i m i t e d  t o  o n e  t e r m  
o n l y  o r  m a y  b e  r e - a p p o i n t e d  f o r  a d d i t i o n a l  t e r m s .

S e c t i o n  8 .  R e m o v a l  a n d  V a c a n c y

( a )  T h e  L e g i s l a t u r e  b y  a  v o t e  o f  t w o - t h i r d s  o f  t h e  m e m b e r s  o f  e a c h  
h o u s e  p r e s e n t  a n d  v o t i n g  m a y  r e m o v e  t h e  O m b u d sm a n  

o r  A c t i n g  O m b u d sm a n  f r o m  o f f i c e ,  b u t  o n l y  f o r  m e n t a l  o r  p h y s i c a l  

i n c a p a c i t y  t o  p e r f o r m  t h e  d u t i e s  o f  h i s  o f f i c e  f o r  a t  l e a s t  t h r e e

m o n t h s ,  o r  o t h e r  g r o u n d s  s u f f i c i e n t  f o r  r e m o v a l  o f  a  j u d g e  f r o m
s t a t e  c o u r t .
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(b) If the position of Ombudsman becomes vacant for any reason,

t h e  D e p u t y  O m b u d sm a n  s h a l l  s e r v e  a s  A c t i n g  O m b u d sm a n  u n t i l  a n

O m b u d s m a n  h a s  b e e n  a p p o i n t e d  f o r  a  f u l l  t e r m .

COMMENT. ( a )  R e m o v a l  i s  m a d e  d i f f i c u l t  a n d  f o r  
c a u s e  t o  p r e v e n t  t h o  s u d d e n  a t t a c k s  o r  p o l i t i c a l  
t h r e a t s  a g a i n s t  t h e  o f f i c e  m o r e  l i k e l y  t o  o c c u r  i n  
t h i s  c o u n t r y  w i t h o u t  a n  O m b u d s m a n i c  t r a d i t i o n .
A l t e r n a t i v e l y ,  t h i s  s u b - s e c t i o n
m i g h t  p r o v i d e  t h a t  t h e  O m b u d s m a n ,  e t  a l ,
c o u l d  b e  r e m o v e d  f r o m  o f f i c e  a c c o r d i n g  t o  s t a t e
c o n s t i t u t i o n a l  p r o v i s i o n s  f o r  r e m o v a l  o f  j u d g e s  o r
o t h e r  p u b l i c  o f f i c i a l s .

( b )  I n  f i l l i n g  v a c a n c i e s ,  f u l l - t e r m  a p p o i n t ­
m e n t  i s  p r e f e r a b l e  t o  r e m a i n d e r - o f - t e r m  a p p o i n t m e n t  a s  
i t  p r o v i d e s  t h e  d e s i r a b l e  l o n g e r  t e r m  o f  o f f i c e .

S e c t i o n  9 .  C o m p e n s a t i o n

T h e  O m b u d s m a n  s h a l l  r e c e i v e  t h e  s a m e  s a l a r y  a n d  b e n e f i t s  a s  t h e  c h i e f

j u d g e  o f  t h e __________________________________[ h i g h e s t  c o u r t  o f  s t a t e ]  .

COMMENT. T h i s  h i g h  s a l a r y  r e f l e c t s  t h e  r e s p o n s i b i l i t y  
a n d  p r e s t i g e  o f  t h e  o f f i c e  a n d  s h o u l d  b e  s u f f i c i e n t  
r e m u n e r a t i o n  t o  a t t r a c t  q u a l i f i e d  p e o p l e .  R a t h e r  t h a n  
f i x i n g  t h e  s a l a r y  a t  a  s p e c i f i c  s u m ,  w h i c h  w o u l d  s h o r t l y  
b e c o m e  o b s o l e t e  ( l e a d i n g  i n e v i t a b l y  t o  l e g i s l a t i v e  
w r a n g l i n g ) , i t  i s  p e g g e d  t o  a  j u d g e ' s  s a l a r y  a n d  b e n e f i t s  
( s e e  8 1 0  ( c ) ) .  O f  c o u r s e ,  n o r m a l  r e i m b u r s e m e n t  o f  e x ­

p e n s e s  i s  n o t  i n c l u d e d  i n  c o m p e n s a t i o n .  I f  a  s p e c i f i c  
d o l l a r  s u m  i s  d e s i r e d ,  a n  a d d i t i o n a l  p r o v i s i o n  i s  a p p r o ­
p r i a t e :  " C o m p e n s a t i o n  s h a l l  n o t  b e  d i m i n i s h e d  d u r i n g  h i s
t e n u r e  i n  o f f i c e ,  u n l e s s  b y  g e n e r a l  l a v ;  a p p l y i n g  t o  a l l  
s a l a r i e d  o f f i c e r s  o f  t h e  S t a t e . "  P e r m i t t i n g  a  l e g i s l a t i v e  
c o m m i t t e e  o r  c o u n c i l  t o  s e t  s a l a r y  a n d  b e n e f i t s — w h i c h  m i g h t  
f l u c t u a t e  w i t h  p o l i t i c a l  m o o d s — i s  n e i t h e r  f a i r  t o  a p p l i ­
c a n t s  f o r  t h e  p o s t ,  n o r  p r o m o t i v e  o f  i n d e p e n d e n c e  o f  t h e  
o f f i c e ,  a n d  m a y  e f f e c t i v e l y  a b r o g a t e  s t i f f  r e m o v a l  p r o v i ­
s i o n s  ( § 8  ( a )  ) .

S e c t i o n  1 0 .  O r g a n i z a t i o n  o f  O f f i c e

( a )  T h e  O m b u d sm a n  s h a l l  s e l e c t ,  a p p o i n t  a n d  f i x  t h e  c o m p e n s a t i o n  

( w i t h i n  t h e  a m o u n t  a v a i l a b l e  b y  a p p r o p r i a t i o n )  o f  a  p e r s o n  a s  D e p u t y  

O m b u d s m a n  a n d  m a y  s e l e c t ,  a p p o i n t  a n d  f i x  t h e  c o m p e n s a t i o n  ( w i t h i n  t h e  

a m o u n t  a v a i l a b l e  b y  a p p r o p r i a t i o n )  o f  s u c h  o t h e r  o f f i c e r s  a n d  e m p l o y e e s  
a s  h e  m a y  d e e m  n e c e s s a r y  t o  d i s c h a r g e  h i s  r e s p o n s i b i l i t i e s  u n d e r  t h i s  
A c t .  A l l  o f f i c e r s  a n d  e m p l o y e e s  o f  h i s  o f f i c e  s h a l l  s e r v e  a t  t h e  
O m b u d s m a n ' s  p l e a s u r e .

( b )  T h e  O m b u d s m a n  m a y  d e l e g a t e  t o  m e m b e r s  o f  h i s  s t a f f  a n y  o f  h i s
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authority, powers, or duties except this power of delegation and

h i s  d u t y  t o  m a k e  a n y  r e p o r t  u n d e r  t h i s  7 \ c t .  H o w e v e r ,  t h e  O m b u d s m a n  

m a y  a u t h o r i z e  t h e  D e p u t y  O m b u d s m a n  t o  a c t  i n  h i s  s t e a d  d u r i n g  i l l ­

n e s s ,  a b s e n c e ,  l e a v e ,  o r  d i s a b i l i t y .

( c )  T h e  O m b u d s m a n  a n d  h i s  s t a f f  s h a l l  b e  e n t i t l e d  t o
p a r t i c i p a t e  i n  a n y  e m p l o y e e  b e n e f i t  o r  r e t i r e m e n t  p l a n  a v a i l a b l e
t o  s t a t e  e m p l o y e e s .

COMMENT. ( a )  T h e  e x p e r i m e n t a l  n a t u r e  o f  t h e  o f f i c e  
a n d  t h e  c l o s e ,  p e r s o n a l  r e l a t i o n s h i p  e n g e n d e r e d  i n  
s u c h  a  s m a l l  s t a f f  i m p l i e s  t h e  O m b u d s m a n  s h o u l d  b e  
f r e e  o f  c i v i l  s e r v i c e  a n d  p o l i t i c a l  c o n s t r a i n t s  i n  
s t a f f  s e l e c t i o n  a n d  r e t e n t i o n .  T h e  O m b u d s m a n ,  h o w ­
e v e r ,  s h o u l d  r e f e r  t o  c i v i l  s e r v i c e  s a l a r y  s c h e d u l e s  
i n  s e t t i n g  c o m p a r a b l e  s a l a r i e s  f o r  s t a f f ,  a n d  w o u l d  
n a t u r a l l y  u s e  s t a t e  a c c o u n t i n g  f a c i l i t i e s  f o r  p a y m e n t  
o f  s u c h  ( c f . ,  § 1 1  ( j ) ) .  T h e  a p p o i n t m e n t  o f  a  D e p u t y  
O m b u d s m a n  i s  c o m p u l s o r y ,  w h i l e  s e l e c t i o n  o f  o t h e r  
o f f i c i a l s ,  i n c l u d i n g  a n  A s s i s t a n t  O m b u d sm a n  o r  O m b u d s ­
m e n ,  i s  o p t i o n a l .

( b )  T h i s  s a m e  d e s i r e  f o r  f l e x i b i l i t y  
s h o u l d  p e r m i t  a  b r o a d  d e l e g a t i o n  o f  p o w e r s . T h e  
O m b u d s m a n ,  h o w e v e r ,  r e m a i n s  r e s p o n s i b l e  f o r  t h e  
o r g a n i z a t i o n  o f  h i s  o f f i c e  a n d  f o r  w h a t e v e r  r e p o r t s  
l e a v e  t h e  o f f i c e  ( § 1 6 ) — u n l e s s  t h e  D e p u t y  O m b u d sm a n  
h a s  a s s u m e d  h i s  d u t i e s  i n  h i s  a b s e n c e  o r  w h e n  t h e  
o f f i c e  i s  v a c a n t  ( § 8  ( b ) ) .  R a t h e r  t h a n  r e q u i r i n g  
w i t h i n  t h e  t e x t  o f  t h e  b i l l  t h a t  s u c h  d e l e g a t i o n  b e  

. i n  w r i t i n g ,  o r  t h a t  s t a f f  m e m b e r s  t a k e  a n  o a t h  o f
o f f i c e ,  s u c h  m a t t e r s  s h o u l d  b e  l e f t  t o  t h e  O m b u d s m a n ' s  
d i s c r e t i o n  t o  i m p o s e ,  i f  f o u n d  d e s i r a b l e ,  b y  
r e g u l a t i o n  ( § 1 1  ( b ) ) .

S e c t i o n  1 1 .  P o w e r s

T h e  O m b u d s m a n  s h a l l  h a v e  t h e  f o l l o w i n g  p o w e r s :

( a )  t o  i n v e s t i g a t e ,  o n  c o m p l a i n t  o r  o n  h i s  o w n  m o t i o n ,  a n y  a c t  o f  
a n  a g e n c y  w i t h o u t  r e g a r d  t o  i t s  f i n a l i t y ;

( b )  t o  a d o p t ,  p r o m u l g a t e ,  a m e n d  a n d  r e s c i n d  r u l e s  a n d  r e g u l a t i o n s  

r e q u i r e d  f o r  t h e  d i s c h a r g e  o f  h i s  d u t i e s — i n c l u d i n g  p r o c e d u r e s  f o r  

r e c e i v i n g  a n d  p r o c e s s i n g  c o m p l a i n t s ,  c o n d u c t i n g  i n v e s t i g a t i o n s ,  a n d  
r e p o r t i n g  h i s  f i n d i n g s — n o t  i n c o n s i s t e n t  w i t h  t h i s  A c t .  H o w e v e r ,  

h e  m a y  n o t  l e v y  a n y  f e e s  f o r  t h e  s u b m i s s i o n  o r  i n v e s t i g a t i o n  o f  
c o m p l a i n t s ;

( c )  t o  e x a m i n e  t h e  r e c o r d s  a n d  d o c u m e n t s  o f  a n y  a g e n c y ;
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( d )  t o  e n t e r  a n d  i n s p e c t  w i t h o u t  n o t i c e  t h e  p r e m i s e s  o f  a n y  a g e n c y ;
( e )  t o  s u b p o e n a  a n y  p e r s o n  t o  a p p e a r ,  t o  g i v e  s w o r n  t e s t i m o n y  o r  t o
p r o d u c e  d o c u m e n t a r y  o r  o t h e r  e v i d e n c e  t h a t  i s  r e a s o n a b l y  m a t e r i a l  t o  
h i s  i n q u i r y ;
( f )  t o  u n d e r t a k e ,  p a r t i c i p a t e  i n  o r  c o o p e r a t e  w i t h  p e r s o n s  a n d  
a g e n c i e s  i n  s u c h  c o n f e r e n c e s ,  i n q u i r i e s ,  m e e t i n g s ,  o r  s t u d i e s  a s  
m i g h t  l e a d  t o  i m p r o v e m e n t s  i n  t h e  f u n c t i o n i n g  o f  a g e n c i e s ;
( g )  t o  o b t a i n  s u c h  i n f o r m a t i o n  a n d  m a k e  s u c h  i n q u i r i e s  f r o m  . a n y  
a g e n c y  o r  p e r s o n  a s  h e  s h a l l  r e q u i r e  f o r  t h e  d i s c h a r g e  o f  h i s  d u t i e s ;
( h )  t o  m a i n t a i n  s e c r e c y  i n  r e s p e c t  t o  a l l  m a t t e r s  a n d  t h e  i d e n t i t i e s  

o f  t h e  c o m p l a i n a n t s  o r  w i t n e s s e s  c o m i n g  b e f o r e  h i m ;
( i )  t o  b r i n g  s u i t  i n _______ [ n a m e  o f  c o u r t ] _______ t o  e n f o r c e  t h e

p r o v i s i o n s  o f  t h i s  A c t ;
( j )  t o  e s t a b l i s h  a n d  a d m i n i s t e r  a  b u d g e t  f o r  h i s  o f f i c e ;
( k )  t o  c o n c e r n  h i m s e l f  w i t h  s t r e n g t h e n i n g  p r o c e d u r e s  a n d  p r a c t i c e s

w h i c h  l e s s e n  t h e  r i s k  t h a t  o b j e c t i o n a b l e  a d m i n i s t r a t i v e  a c t s  w i l  o c c u r

COMMENT. P o w e r s  a r e  e n u m e r a t e d  f o r  c l a r i t y ;  a d d i t i o n a l  
p o w e r s  o f  s t a f f  s e l e c t i o n  a n d  c o m p e n s a t i o n  a n d  d e l e ­
g a t i o n  o f  t h e s e  p o w e r s  a r e  c o n t a i n e d  i n  § 1 0 .

( a )  H i s  i n v e s t i g a t o r y  p o w e r  i s  l i m i t e d  t o  a c t s
o f  a n  a g e n c y  ( § 3  ( b ) ) .  A s  h e  c a n  a c t  o n  c o m p l a i n t  
r e g a r d l e s s  o f  s o u r c e ,  h e  c a n  r e c e i v e  a n o n y m o u s  o r  
o r a l  c o m p l a i n t s ,  t h o u g h  h i s  r e g u l a t o r y  p o w e r s  ( s u b ­
s e c t i o n  ( b ) ) p e r m i t  h i m  t o  r e q u i r e  c o m p l a i n t s  i n
w r i t i n g  i f  e x p e r i e n c e  d i c t a t e s .  H i s  p o w e r  t o  i n v e s t i ­
g a t e  o n  h i s  o w n  m o t i o n  i s  m o s t  a p p l i c a b l e  w h e n  o t h e r s  a r e  
u n w i l l i n g  t o  c o m e  f o r w a r d  ( s e e  ( c )  b e l o w ) .

( b )  T h i s  b r o a d ,  i n t e r n a l  r e g u l a t o r y  p r o v i s i o n
i s  r e l e v a n t  t o  m a n y  p r o v i s i o n s  i n  t h i s  b i l l .  T o  i n s u r e  
a c c e s s i b i l i t y  ( a n d  a v o i d  d i s c r i m i n a t i o n  a g a i n s t  t h e  
p o o r ) , c h a r g i n g  o f  f e e s  f o r  h i s  s e r v i c e  i s  f o r b i d d e n .

( c - d )  T i i e  O m b u d s m a n  h a s  t h e  p o w e r  t o  i n s p e c t  a n y  
a g e n c y  w i t h o u t  n o t i c e ,  a s  a d v a n c e  n o t i c e  m i g h t  n e g a t e  
t h e  v a l u e  o f  s u c h  a  v i s i t .  S u c h  v i s i t s  m i g h t  p r o v i d e  
s u b j e c t s  f o r  i n v e s t i g a t i o n  o n  h i s  o w n  m o t i o n .

( e )  P r o t e c t i o n s  a n d  p r i v i l e g e s  f o r  w i t n e s s e s ,  
r e g a r d l e s s  o f  w h e t h e r  o r  n o t  t h e y  h a v e  b e e n  s u b p o e n a e d ,  
a r e  p r o v i d e d  i n  S 1 8 .  5 0 1 1  ( i )  a n d  1 9  p r o v i d e  m e a n s  o f  
c o m p e l l i n g  c o m p l i a n c e  . I m p l i c i t l y ,  h e  a n d  h i s  s t a f f '  
a r e  e m p o w e r e d  t o  a d m i n i s t e r  o a t h s  t o  s u c h  w i t n e s s e s .

( f )  T h o u g h  m o s t  o f  h i s  t i m e  w i l l  b e  p r e o c c u p i e d  
w i t h  i n d i v i d u a l  c o m p l a i n t s ,  h e  c a n  e m b a r k  o n  s u c h  
s t u d i e s  o f  a  g e n e r a l  n a t u r e  a s  m a y  i m p r o v e  t h e  
e f f i c i e n c y  o f  a g e n c y  w o r k — a l o n e  o r  w i t h  o t h e r  g o v e r n -



m e n t a l  b o d i e s  o r  n o n - g o v e r n m e n t a l  r e s e a r c h  e n t e r p r i s e s .
( g )  T h e r e  i s  n o  r e q u i r e m e n t  o f  f o r m a l  h e a r i n g s

o f  a n  a d v e r s a r y  n a t u r e .  I f  a  p r o c e e d i n g  f o r  t h e  t a k i n g  
o f  t e s t i m o n y  w o r e  i n  f a c t  t o  o c c u r ,  i t  s h o u l d  b e  p e r ­
c e i v e d  a s  a n  e l e m e n t  o f  a n  i n v e s t i g a t i o n  r a t h e r  t h a n  a  
p r o c e e d i n g  i n  t h e  n a t u r e  o f  a  t r i a l .  H e n c e  i t s  c o n t e n t  
n e e d  n o t  b e  t h o  s a m e  a s  w o u l d  n o r m a l l y  b e  d e m a n d e d  i n  a  
f o r m a l  a d j u d i c a t i o n  h e a r i n g .

( h )  T h i s  s u g g e s t e d  s u b - s e c t i o n  e x p r e s s e s  t h e  
d e s i r a b i l i t y  o f  m a i n t a i n i n g  c o n f i d e n t i a l i t y  i n  t h e  
O m b u d s m a n 1 s  i n v e s t i g a t i o n s .

( i )  T h e  o f f i c e  o f  O m b u d sm a n  m a y  b r i n g  s u i t s :  f o r  
a  d e c l a r a t o r y  j u d g m e n t  t o  o b t a i n  j u r i s d i c t i o n  ( u n d e r  
§@3 ( a )  a n d  1 1  ( a ) ) ;  t o  e n t e r  a n d  i n s p e c t  a g e n c i e s  
( § 1 1  ( d ) ) ;  t o  s h o w  c a u s e  f o r  n o t  a p p e a r i n g  a f t e r  s u b ­
p o e n a e d  ( § 1 1  ( e ) ) ;  t o  e n f o r c e  c o n f i d e n t i a l i t y  p r o v i s i o n s  
( § § 1 3  ( d , e ) ;  a n d  t o  p r o s e c u t e  f o r  w i l l f u l  o b s t r u c t i o n  o r  
n o n - c o m p l i a n c e  ( § 1 9 ) .

( j )  A p r o v i s i o n  f o r  b u d g e t a r y  p o w e r s  m a y  b e  n e c e s s a r y  
i n  s o m e  s t a t e s ,  u s e f u l  i n  o t h e r s ,  t o  i n s u r e  t h a t  t h e  
O m b u d s m a n ' s  b u d g e t  i s  i n d e p e n d e n t  o f  o u t s i d e  ( a g e n c y )  
a d m i n i s t r a t i o n .

( k )  T h e  O m b u d s m a n  s h o u l d  s e e k  t o  p r e v e n t  p r o b l e m s  
b e f o r e  t h e y  o c c u r .

S e c t i o n  1 2 .  I n v e s t i g a t i o n  o f  C o m p l a i n t s

( a )  T h e  O m b u d s m a n  s h a l l  i n v e s t i g a t e  a n y  c o m p l a i n t  a l l e g i n g  t h a t  
a n  a c t  o f  a n  a g e n c y  i s :

( 1 )  c o n t r a r y  t o  o r  i n c o n s i s t e n t  w i t h  l a w ,  r e g u l a t i o n  o r  
a g e n c y  p r a c t i c e ;  o r

( 2 )  b a s e d  o n  m i s t a k e n  f a c t s  o r  i r r e l e v a n t  c o n s i d e r a t i o n s ;  o r

( 3 )  i n a d e q u a t e l y  e x p l a i n e d  w h e n  r e a s o n s  s h o u l d  h a v e  b e e n  
r e v e a l e d ;  o r

( 4 )  i n e f f i c i e n t l y  p e r f o r m e d ;  o r

( 5 )  u n r e a s o n a b l e ,  u n f a i r ,  o r  o t h e r w i s e  o b j e c t i o n a b l e ,  e v e n  
t h o u g h  i n  a c c o r d a n c e  w i t h  l a w ;

( b )  u n l e s s  h e  i n  h i s  d i s c r e t i o n  d e c i d e s  n o t  t o  i n v e s t i g a t e  b e c a u s e :
( 1 )  t h e  c o m p l a i n a n t  c o u l d  r e a s o n a b l y  b e  e x p e c t e d  t o  u s e  

a n o t h e r  r e m e d y  o r  c h a n n e l ,  a n d  t h e n  t h e  O m b u d s m a n  s h a l l  f u r n i s h  t h e  

c o m p l a i n a n t  w i t h  w r i t t e n  i n s t r u c t i o n s  o n  t h e  p r o c e d u r a l  s t e p s  t o  b e  

t a k e n  i n  c o n n e c t i o n  w i t h  s u c h  o t h e r  r e m e d y  o r  c h a n n e l ;
( 2 )  t h e  c o m p l a i n t  i s  t r i v i a l ,  f r i v o l o u s ,  v e x a t i o u s ,  o r  n o t  

m a d e  i n  g o o d  f a i t h ;



( 3 )  t h e  c o m p l a i n t  h a s  b e e n  t o o  l o n g  d e l a y e d  t o  j u s t i f y  p r e s e n t  

e x a m i n a t i o n ;
( 4 )  h i s  r e s o u r c e s  a r e  i n s u f f i c i e n t  f o r  a d e q u a t e  i n v e s t i g a t i o n  

i n  w h i c h  c a s e  t h e  O m b u d sm a n  s h a l l  r e f e r  t h e  c o m p l a i n t  t o  t h e  p r o p e r  

l e g i s l a t i v e  c o m m i t t e e  a n d  t h e  G o v e r n o r .

( c )  T h e  O m b u d s m a n  i n  h i s  d i s c r e t i o n  m a y  i n v e s t i g a t e  a n y  a c t  o f
a n  a g e n c y  n o t  e n u m e r a t e d  i n  ( a ) .

( d )  T h e  O m b u d s m a n ' s  d e c l i n i n g  t 6  i n v e s t i g a t e  a  c o m p l a i n t  s h a l l  n o t

b a r  h i m  f r o m  r e v i e w i n g  o n  h i s  o w n  m o t i o n  a c t s  o f  a n  a g e n c y  w h e t h e r
o r  n o t  i n c l u d e d  i n  t h e  c o m p l a i n t .

COMMENT. ( a ) , ( b )  a n d  ( c ) . T h e  O m b u d sm a n  h a s  t h e
d u t y  t o  i n v e s t i g a t e  a n y  c o m p l a i n t  w h i c h  a l l e g e s  t h e  
a c t s  o f  a n  a g e n c y  e n u m e r a t e d  i n  ( a )  b u t  h a s  t h e  
d i s c r e t i o n  t o  d e c l i n e  t o  i n v e s t i g a t e  f o r  r e a s o n s
s t a t e d  i n  ( b ) . H e  i s  n o t  l i m i t e d  t o  t h e  t y p e  o f  p r o b ­
l e m s  e n u m e r a t e d  i n  ( a )  a n d  h a s  t h e  d i s c r e t i o n  u n d e r
( c )  t o  i n v e s t i g a t e  a n y  a c t  o f  a n  a g e n c y  n o t  

e n u m e r a t e d  i n  ( a ) .
( b )  P a r a g r a p h  ( b )  ( 1 )  r e i t e r a t e s  t h a t  t h e

O m b u d s m a n  i s  n o t  a  s u b s t i t u t e  f o r  a g e n c y ' s  i n ­
t e r n a l  c o m p l a i n t  p r o c e d u r e s ,  n o r  c a n  h e  b e  e x p e c t e d
t o  a b s o r b  a l l  t h e  c o m p l a i n t s  t h a t  a g e n c i e s  g e n e r a t e .
C i t i z e n s  w o u l d  n o r m a l l y  e x h a u s t  s u c h  a v e n u e s  b e f o r e  
a p p r o a c h i n g  t h e  O m b u d s m a n ;  h o w e v e r ,  t h e  O m b u d sm a n  
c a n  w a i v e  t h i s  e x c l u s i o n  w h e n e v e r  h e  b e l i e v e s  t h a t  
h e  m a y  p r o v i d e  a  f a s t e r  a n d  m o r e  j u s t  m e t h o d  o f  r e v i e w .  
P a r a g r a p h  ( b )  ( 3 )  p r o v i d e s  a  f l e x i b l e  s t a t u t e  o f
l i m i t a t i o n  w h i c h  t h e  O m b u d sm a n  m a y  d e t e r m i n e  b y  
r e g u l a t i o n  ( § 1 1  ( b ) ) .  P a r a g r a p h  ( b )  ( 4 )  r e c h a n n e l s
t h o s e  c o m p l a i n t s  t o o  a m b i t i o u s  o r  t i m e - c o n s u m i n g  ( e . g . ,  
c o m p l e x  l o c a l  c o m p l a i n t s )  f o r  e f f e c t i v e  i n v e s t i g a t i o n .

( d )  A  s e r i e s  o f  c o m p l a i n t s ,  t h o u g h  t h e m s e l v e s  
i n a p p r o p r i a t e  f o r  i n v e s t i g a t i o n ,  m a y  r e v e a l  a c t s  w h i c h  
s h o u l d  b e  i n v e s t i g a t e d  o n  t h e  O m b u d s m a n ' s  o w n  m o t i o n .

S e c t i o n  1 3 .  R i g h t s  o f  C o m p l a i n a n t — C o m m u n i c a t i o n  V ? i t h  C o m p l a i n a n t
( a )  A f t e r  t h e  O m b u d sm a n  h a s  d e c i d e d  w h e t h e r  o r  n o t  t o  i n v e s t i g a t e  a  

c o m p l a i n t ,  h e  s h a l l  s u i t a b l y  i n f o r m  t h e  c o m p l a i n a n t .
( b )  T h e  O m b u d s m a n  s h a l l ,  i f  r e q u e s t e d  b y  t h e  c o m p l a i n a n t ,  r e p o r t  t h e  

s t a t u s  o f  h i s  i n v e s t i g a t i o n  t o  t h e  c o m p l a i n a n t .

( c )  A f t e r  i n v e s t i g a t i o n  o f  a  c o m p l a i n t ,  h e  s h a l l  s u i t a b l y  i n f o r m  t h e  

c o m p l a i n a n t  o f  h i s  c o n c l u s i o n  o r  r e c o m m e n d a t i o n  a n d ,  i f  a p p r o p r i a t e ,  
a n y  a c t i o n  t a k e n  o r  t o  b e  t a k e n  b y  t h e  a g e n c y  i n v o l v e d .
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(d) A  l e t t e r  to the O m b u d s m a n  f r o m  a p erso n held in c u s t o d y  including 

by detention, i n c a r c e r a t i o n  and h o s p i t a l i z a t i o n — by an agency shall

be f o r w arded i m m e d i a t e l y , u n o p e n e d  to the Ombudsman. A  letter from 

the O m b u d s m a n  to such p e r s o n  shall be imme diately delivered, unopened 

to the person.

(e) No p e r s o n  who files a c o m p l a i n t  p u r s u a n t  to this Act shall be 

subject to any penalties, s a n c ti ons or r e s t r i c t i o n s  in conne c t i o n  

with his e m p l o y m e n t  b e c a u s e  of such complaint.

C O M M E N T .
(a), (b) & (c) These sub-secti ons give the

O m b u d s m a n  a general duty to infor m the complainant 
of the status of his complaint. The experien ce 
and judgment of the O m b u d s m a n  will d e t e r m i n e  the 
s u i t able r e s ponse to be made.

(e) This s u b - s e c t i o n  p r o vides a s s u rance  that 
t here w i l l  be n o  r e p r i s a l s  for filing complaints.

Section 14. R ights of A gen cy

(a) If tho O m b u d s m a n  d e c i d e s  to i n v e s t i g a t e  a complaint, he may, if 

he deems it app ropriate, suit ably i n f o r m  the agency involved.

(b) Before a n n o u n c i n g  or r e p o r t i n g  a co nclu s i o n  or recommendat:

that c r i t i c i z e s  or is a d v erse to an agency, the O m b u d s m a n  shall consult

w i t h  that agency and p e r m i t  the a g e n c y  r easonable op por t u n i t y  to reply.
f

(c) If any r eport that he i ss ues c r i t i c i z e s  or is adverse to _.n agency, 

the O m b u d s m a n  shall include any b r i e f  s t a t ement the agency may provide.

C O M M E N T .
(a) , (b) f< (c) These subdivisions insure that the

Ombudsman has the v i e w s  of the a f f e cted agency in min d
to guard a g ainst o v e r s i g h t  and bias. Under (a) it is 
d i s c r e t i o n a r y  w i t h  the O m b u dsm an to give n otice to an 
a g e n c y  before i n v e s t i g a t i n g  a complaint and such notice 
w i l l  d e p e n d  upon w h e t h e r  it will aid or hinder i n v e s t i g a­
tion; (b) furthe r p r o t e c t s  the agency by g iving it 
r e a s o n a b l e  time to r e p l y  to criticism. (c) In his 
special, general interim, and annual r e p o r t s  (§16), tiie 
O m b u d s m a n  is r e q u i r e d  to provide the agency's rebuttv* (if 
any). R at her than p e r m i t t i n g  the O m b u dsm an to "ummc r.e 
the agenc y's reply, the agency has been limited to a 
"brief" sta te m e n t  w h i c h  shall be p r i nte d u n e d i t e d  (regula­
tions as to w h a t  is "brief" m i g h t  be p r o m u l g a t e d  under Oil (b))

Section  15. R e c o m m e n d a t i o n s

(a) If, a f t e r  investigation, the O m b u dsman is of the o p inion  that an 

a gency should;
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(1) consi d e r  the m a t t e r  further,

(2) m o d i f y  or c a n c e l  an act,

(3) alter a regulation, practice, or ruling,

(4) e x pl ain m o r e  fully the act in question,

(5) r e c t i f y  an omission, or

(6) t a k e  any o ther action,

he shall state his r e c o m m e n d a t i o n s  and r e a s o n s  t h e r e f o r  to the agency. 

If the O m b u d s m a n  so requests, the a g e n c y  shall, w i t h i n  the time he 

has specified, inform him a b o u t  the a c tion taken on his r e c o m m e n d a t i o n s  

or the rea sons for not c o m p l y i n g  w i t h  them. A f t e r  a r e a s o n a b l e  p erio d 

of time has elapsed, the O m b u d s m a n  m a y  issue a report.

(b) If the O m b u d s m a n  b e l i e v e s  that an a c t i o n  has been d i c t a t e d  by 

laws whose r e sults are u n f a i r  or o t h e r w i s e  o b j e c tiona ble, and could 

be rev ised by leg isl a t i v e  action, he shall b r i n g  to the (insert name 

of l e gislativ e b o d y ) 's and a g e n c y ' s  n o t i c e  his views c o n c e r n i n g  

d esirable s tatutory change.

(c) If the O m b u d s m a n  b e l i e v e s  that any p e r s o n  nas a c t e d  in a m a n n e r  

w a r r a n t i n g  criminal or d i s c i p l i n a r y  proceeding s, he shall refer  the 

m a t t e r  to the a p p r o p r i a t e  a u t h o r i t i e s  w i t h o u t  n o t i c e  to that person.

COMMENT.
(a) T h o u g h  the O m b u d s m a n  will r arely have reason 

to m a k e  a r e c o m m e n d a t i o n  if he d o e s  not find an error 
in what the agency has done or n e g l e c t e d  to do, he 
should r e m a i n  free to suggest i m p r o v e m e n t s  in m e t h o d
or p o l i c y  even w h e n  the e x i s t i n g  p r a c t i c e  m a y  be legally 
permissible. T h u s  he m a y  f a c i l i t a t e  one a g e n c y ' s  
learning about and t a k i n g  a d v a n t a g e  of the e x p e r i e n c e  
of another. This s u b - s e c t i o n  c o n t e m p l a t e s  no entry of 
judgment, as it w e r e , but simply the e x p r e s s i o n  of 
o p i nion by the Ombudsman. He is n o t  a superior official, 
in a p o s ition of command. He c annot compel a c hange in 
an a d m i n i s t r a t i v e  act. His r e c o m m e n d a t i o n  may, however, 
induce an a g ency to exercise  w h a t e v e r  p ower it itself 
m a y  still p o s s e s s  to right w h a t  the O m b u d s m a n  p o i n t s  out 
as a past mistake.

(b) The O m b u d s m a n ' s  d u t y  e x t e n d s  b e y o n d  simply 
finding that an a d m i n i s t r a t o r  a c t e d  in a c c o r d  with 
existing statutory law; if the law itself p r o d u c e s

-  1 2  -



unjust results, he should bring this to l o g i s l a t i v e  
notice. He is not m e a n t  to bo a general social 
reformer, but he d o e s  have an o b l i g a t i o n  to take 
n o t e  of statutor y p r o v i s i o n s  that cause u n e x p e c t e d l y  
h a r s h  administration.

(c) In Sweden the O m b u dsm an has p ower to p r o­
secute m i s c r e a n t  officials. Here the O m b u d s m a n  has 
the duty of f o r w a r d i n g  p e r t i n e n t  a l l e g a t i o n s  to the 
a ppropriate  agency, civil service office, or the 
a t t o r n e y  general. As such r e p o r t i n g  m i g h t  be 
constr ued under §14 (a) to require infor m i n g  the 
p e r s o n  of such a l l e g a t i o n s — which, prema t u r e l y ,  m i g h t  
h i n d e r  a d e quate i n v e s t i g a t i o n — he is e m p o w e r e d  to do 
this w i thout n o t i c e  to the individua l involved. If 
the individual has t e s t i f i e d  b efore  the Ombudsman, 
such test imony w o u l d  be ar the same p r i v i l e g e s  as 
t e s t imony in co urt (§18).

Section 16. Reports

The O m b u d s m a n  may from time to time and shall a n n u a l l y  r e p o r t  on

his a c t i v i t i e s  to the Governor, to the Legislature, o r  any of its

committees, to the public and, in his dis cretion, to agencies.

COMMENT. B r i n g i n g  h is m o v e s  into the open is the 
O m b u d s m a n ' s  sole m e a n s  of g a i n i n g  the p u b l i c ' s  
support.

Under this section, he may p u b l i s h  his r e c o m m e n d a­
tions in separate special reports  or he m a y  issue 
g e ner al i n teri m r e p o r t s  in his discretion. The 
annual report, w h o s e  r e l ease date w ould  be set by 
the Ombu d s m a n  (Paragraph 11 (b)) is mandatory.

lie need not i d e n tify indiv i d u a l s  in his r e p o r t  
(ill (h)) , but m u s t  rex^rint b r i e f  replies o f
a g e n c i e s  w h i c h  he c r i t i c i z e s  (§14 (c)).

Section  17. O m b u d s m a n ' s  Immuni t i e s

(a) No proceeding, conclusion, r ecomme ndation, or r e p o r t  of the 

O m b u d s m a n  or m e m b e r  of his staff shall be review able in any court;

(b) The O m b u d s m a n  and his staff shall have the same inununities f r o m

c ivil and c r i minal l i a b i l i t i e s  as a judge of this state.

- 13 -



(c) The Ombudsman and his staff shall not be compelled to testify

or p r o d u c e  e v i d e n c e  in any judicial or admin i s t r a t i v e  p r o c e e d i n g  v;ith

r e s p e c t  to any m a t t e r  i n v o l v i n g  the exercise of their o f f icia l

d u t i e s  e x c e p t  as m a y  be n e c e s s a r y  to enforce this Act.

C O M M E N T . (a) S u b - s e c t i o n  (a) p r e c lude s judicial
r e v i e w  of the O m b u d s m a n ' s  work, unless, of course, he 
has v i o l a t e d  the Act.

(b) This s u b - s e c t i o n  avoids lit igation and. 
h a r a s s m e n t  by an u n c o o p e r a t i v e  agency, but does 
not p r e c l u d e  p r o s e c u t i o n  for serious m isc onduct, 
or removal f r o m  o ff ice (§8 (a)).

(c) This s u b - s e c t i o n  acts w i t h  §11 (h) to 
p r o t e c t  the secrec y and c o n f i d e n t i a l i t y  of i n f o r m a­
tion o b t a i n e d — in or der to instill p u b l i c  conf idence
in his work; it also pr eve n t s  u n n e c e s s a r y  interr u p t i o n s  
of his w o r k  to testify, w h i l e  al low i n g  h i m  to p r o c e e d  
in c o u r t  w h e n e v e r  n e c e s s a r y  (§11 (i)).

S e c t i o n  18. Witnesses' P r i v i l e g e s

A n y  p e r s o n  r e q u i r e d  to p r o v i d e  inform a t i o n  u nder this 7^ct shall be 

p a i d  the same fees and travel allow a n c e s  and a ccorded the same 

p r i v i l e g e s  and immunities, i n c l u d i n g  right of a s s i s t a n c e  of counsel, 

as w i t n e s s e s  w h o s e  a ttendance  has b e e n  required in the 

[name of court]_______________.

COMMENT. A l t h o u g h  n e arly all testi m o n y  w i l l  be 
in p r i v a t e  and confidential, w i t n e s s e s  r e q u i r e d  
to t e s t i f y  (whether or not b y  subpoena) are given  
judicia l p r i v i l e g e s  and immunities. A  p r o v i s i o n  
that, "However, a r e p r e s e n t a t i v e  of an agency d u r­
ing b u s i n e s s  hours shall not be e n t i t l e d  to such 
fees and allowances" m i g h t  be in cluded to avoid p o s s i b l e  
d oubl e p a y m e n t  of p u b l i c  servants d u r i n g  w o r k i n g  hours.

S e c t i o n  19. O b s t r u c t i o n

A n y  p e r s o n  w h o  w i l l f u l l y  o b s t r u c t s  or hinder s the p r o p e r  and lawful

e x e r c i s e  of the O m b u d s m a n ' s  p o w e r s , or w i l l f u l l y  m i s l e a d s  or attempts

to m i s l e a d  the O m b u d s m a n  in his inquiries, shall be subject to a

fine of not more  than one t h o u s a n d  dollars ($1,000.00).

COMMENT. Counsel m u s t  d e t e rmine in each state 
w h e t h e r  n e c e s s i t y  e x i s t s  for i n dicating the 
c o u r t  in which p r o c e e d i n g s  are to be b r o ug ht 
a nd u p o n  whose initiative.



The p r o v i s i o n s  of this A c t  are in a d d i t i o n  to and do not in any 

m a n n e r  limit or affect the p r o v i s i o n s  of any other e n a c t m e n t  under 

w h i c h  any remedy or right, of appeal is p r o v i d e d  for any person, ur 

any p r o c e d u r e  is p r o v i d e d  for the inquiry into or i n v e s t i g a t i o n  of 

any matter. T h e  powers c o n f e r r e d  on the O m b u d s m a n  m a y  be e x e r c i s e d  

n o t w i t h s t a n d i n g  any p r o v i s i o n  in any e n a c t m e n t  to the e f f e c t  that

any a d m i n i s t r a t i v e  a ction shall be final or .unappealable. . ■....

Section 21. A p p r o p r i a t i o n  .... .

The sum of $____________ , or so m u c h  t h e r e o f  as m a y  be necessary, is

h e r e b y  a p p r o p r i a t e d  out of the g e n e r a l  funds of the State for the

fiscal y e a r  e n d i n g  _____________________________  for the p u r p o s e  of carrying

out this Act.

COMMENT. This s e c t i o n  s h ould be i n c luded w h e r e  
r e q u i r e d  by the fiscal r e g u l a t i o n s  or p r a c t i c e  
of the state. If inclusion of such section is
no t  necessary, its om i s s i o n  is recommended.

Se ction 22. E f f e c t i v e  D a t e

This A c t  shall take e f f e c t  i m m e d i a t e l y  upon enactment.

• COMMENT. The A c t  r e a l l y  b e c o m e s  e f f e c t i v e  
only after a p p r o p r i a t i o n  has b e e n  made and 
an O m b u d s m a n  has taken office.

S e c t i o n  23. S e v e r a b i l i t y

If any p a r t  of this A c t  s h all be d e c l a r e d  invalid, all other parts 

shall r e m a i n  in full force and effect; the p r o v i s i o n s  of this A c t

are d e c l a r e d  to be severable.

Section 20. Relation to Other Laws



I

The following Resolution dealing with the establishment of an Ombudsman was adopted by the American Bar 
Association at the Midyear Meeting of the House of Delegates in 1969 and amended in July, 19 71

B e  it Resolved, That the American Bar Association recommends:

1. That state and local governments of the United States should give consideration to the 
establishment of an ombudsman authorized to inquire into administrative action and to make public 
criticism.

2. That each statute or ordinance establishing an ombudsman should contain the following 
twelve essentials: (1) authority of the ombudsman to criticize all agencies, officials, and public 
employees except courts and their personnel, legislative bodies and their personnel, and the chief 
executive and his personal staff; (2) independence of the ombudsman from control by any other 
officer, except for his responsibility to the legislative body; (3) appointment by the legislative body 
or appointment by the executive with confirmation by a designated proportion of the legislative 
body, preferably more than a majority, such as two-thirds; (4) indepedence of the ombudsman 
through a long term, not less than five years, with freedom from removal except for cause, 
determined by more than a majority of the legislative body, such as two-thirds; (5) a high salary 
equivalent to that of a designated top officer; (6) freedom of the ombudsman to employ his own 
assistants and to delegate to them, without restraints of civil service and classification acts; (7) 
freedom of the ombudsman to investigate any act or failure to act by any agency, official, or public 
employee; (8) access of the ombudsman to all public records he finds relevant to an investigation; (9) 
authority to inquire into fairness, correctness of findings, motivation, adequacy of reasons, 
efficiency, and procedural propriety of any action or inaction by any agency, official, or public 
employee; (10) discretionary power to determine what complaints to investigate and to determine 
what criticisms to make or to publicize; (11) opportunity for any agency, official, or public 
employee criticized by the ombudsman to have advance notice of the criticism and to publish with 
the criticism an answering statement; (12) immunity of the ombudsman and hiŝ taff from civil 
liability on account of official action.

3. That for the purpose of determining the workability of the ombudsman idea within the 
Federal government, the Federal government should experiment with the establishment of an 
ombudsman or ombudsmen for limited geographical area or areas, fora specific agency or agencies
or for a limited phase or limited phases of Federal activity.

4. That establishment of a Federal government-wide ombudsman program should await 
findings based upon the experimentation recommended.

B e  it Further Resolved, That the Section of Administrative Law is authorized to present the 
views of the Association and to encourage the establishment of ombudsmen in accordance with the
provisions of this Resolution, by all necessary and appropriate means.

Am erican Bar Association Resolution

-  1 6  -
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PREFACE TO THE SECOND PRINTING

As a s e r v i c e  to the pub l i c  in  J u l y ,  1974 the Southeast  A laska 

Chapter o f  the American S o c i e t y  f o r  Pub l ic  Admin is tra t ion  pub l i shed and 

d i s t r i b u t e d  throunhout the S ta te  o f  A laska  th i s  mer i tor iou s  study on the 

a p p l i c a b i l i t y  o f  the ombudsman to the novernmental system o f  t h i s  s t a t e .  

Commenced in  the summer o f  1972 , t h i s  study i s  a novernmental p r o je c t  

r epo r t  which Gary E. Wilson submitted to the U n i v e r s i t y  o f  Alaska in 

p a r t i a l  f u l f i l lm e n t  o f  the requirements f o r  a i a s t e r ' s  Decree in Pub l ic  

Adm in i s t ra t ion .  An Alaska r e s id en t  s in c e  1 9 f S ,  Wilson i s  the D iv i s ion  

Ripht-of-Way O f f i c e r  f o r  A la ska  with the Federal  Hiohway Adm in i s t ra t ion .  

P ro fe s so r  Robert E. Newton, Coordinator o f  the U n i v e r s i t y ' s  Graduate 

Extens ion Pronran in Pub l i c  Adm in i s t r a t ion ,  d i r e c t e d  the r e se a r ch .

The i n i t i a l  suoply o f  t h i s  study was exhausted some months ago. 

I n t e r e s t  and requests  fo r  cop ies  have cont inued . In A l a s k a ,  as in  many 

o ther  s t a t e s  and l o c a l i t i e s ,  i n d i c a t i o n s  are  tha t  the ombudsman idea  has 

a r r i v ed  a t  i t s  t ime , l.'e have none to th i s  second p r in t in g  in  response to 

th i s  widesnread i n t e r e s t .

Donald P. F i sh e r  
Pres i  dent
Southeast A laska  Chapter
American S o c i e t y  f o r  Pub l ic  Adm in is tra t ion
Ja nu a r y ,  1975



INTRODUCTION

"Governmental a c t i v i t i e s  nowadays touch so many people in  so many ways 

th a t  b ru i s e s  and s c r a t ch e s  are  i n e v i t a b l e . " 1 How can these  b ru i s e s  and 

s c r a t ch e s  be a l l e v i a t e d ?  The enormous growth and d i v e r s i t y  o f  government 

f u n c t i o n s ,  the s i z e  and e l a b o r a t en e s s  o f  the a dm in i s t r a t i v e  mechanisms, the 

maze o f  i n t e r r e l a t i o n s h i p s  among n a t i o n a l ,  s t a t e ,  and lo c a l  l e v e l s  a r e  o f t e n  

h i g h l y  b ew i ld e r ing .  Many c i t i z e n s  regard government as remote and i n a c c e s s i b l e  

The aggr ieved  person i s  o f t en  thwarted and g i v e s  up when he comes up a g a i n s t  a 

d e f e n s i v e  government p r o f e s s i o n a l . ^  A proposed s o lu t i o n  to th e se  problems i s  

to e s t a b l i s h  a c e n t r a l i z e d  g r ie vance  bureau o f  "Ombudsman." The purpose o f  

t h i s  paper i s  to e xp la in  who and what an ombudsman i s ,  d i s c u s s  the  attempts to 

adopt the concept in t h i s  coun try ,  and exp lo r e  the f e a s i b i l i t y  o f  e s t a b l i s h i n g  

a s t a t ew id e  o f f i c e  o f  Ombudsman in  the S t a t e  o f  A l a s k a .

The s trange -sound ing  name, ombudsman, i s  a Swedish word which means 

a g en t ,  r e p r e s e n t a t i v e ,  or deputy . The p r e s e n t ,  g e n e r a l l y  accepted  concept o f  

an ombudsman i s  a spokesman rep re sen t in g  a c i t i z e n  who has a g r i e v a n c e  a g a in s t  

a government agency . A g r ie van ce  may r e s u l t  from " .  . . f o r  example , un­

r e a son ab l en e s s ,  m i s c a l c u l a t i o n ,  mistaken a p p l i c a t i o n  o f  r u l e s ,  improper

W a l t e r  G e l lh o rn ,  When Americans Complain: Government Gr ievance 
Procedures , 1966, p. 1 .

^Dalmas H. Nelson and Eugene C. P r i c e ,  "Rea l ignment ,  Readjustment, 
Reform: The Impact o f  the Ombudsman on American Con s t i tu t iona l  and P o l i t i c a l  
I n s t i t u t i o n s , "  The Annals o f  the American Academy o f  P o l i t i c a l  and So c i a l  
S c i e n c e s , (May, 1968) , p. 129 .



d i s c r im in a t i o n ,  p r e j u d i c e ,  b i a s ,  n e g l e c t  o f  du ty ,  i n a t t e n t i o n ,  d e l a y ,  incom­

pe ten ce ,  p e r v e r s i t y ,  tu rp i tu d e ,  and a r b i t r a r i n e s s . " ^  These a re  probab ly  o v e r l y  

harsh a d j e c t i v e s ;  however, even the  b es t  o f  bureaucrac ie s  w i l l  have f laws  due 

to i t s  s i z e  and human i d i o s y n c r a s i e s .

With the in c r e a s in g  comp lex i ty  and growth o f  a i l  l e v e l s  o f  government, 

i n d i v i d u a l  c i t i z e n s  need a p la c e  to a i r  t h e i r  g r ie vance s  concerning admin is ­

t r a t i v e  a c t i o n  or  i n a c t i o n .  Today’ s c i t i z e n  can p ro t e c t  h im se l f  a g a in s t  j u s t  

about everyone excep t  the  bureaucra t .  I t  i s  sometimes argued th a t  s e v e r a l  

avenues a l r e a d y  e x i s t  through which compla ints  may be expres sed .  For example , 

th e re  a r e  a dm in i s t r a t i v e  appea ls  board s ,  c o u r t s ,  and s t a t e  and f ed e r a l  l e g i s ­

l a t o r s .  Each o f  t h e s e ,  however, has d e f i n i t e  l im i t a t i o n s  fo r  s e r v in g  as 

g r i e v an c e  rev iew ing  bod ie s .

A dm in i s t r a t i v e  appea ls  boards many times inc lude  the person making the 

o r i g i n a l  d e c i s i o n .  While a r e - r e v i ew  by a supe r io r  or an i n d i v i d u a l ' s  own 

rev iew  o f  h i s  d e c i s i o n  may be h e l p f u l ,  1 t  c e r t a i n l y  l a c k s  im p a r t i a l i t y .  The

agency i s  l i k e l y  to t r y  to j u s t i f y  i t s  d e c i s i o n s  and i s ,  t h e r e f o r e ,  not i n ­

c l i n e d  to admit a m is take  has been made.

The cour t s  are  conges ted .  They u s u a l l y  r equ ir e  l e g a l  counsel and are  

g e n e r a l l y  f r i g h t e n in g  to unde rp r iv i l e g ed  or uneducated c i t i z e n s  who many times 

f e e l  t h e i r  chances o f  a success  a r e  n on e x i s t e n t .  This i s  g r a p h i c a l l y  shown 

in  W i l l i am S t r i n g f e l l o w ' s  book, My People i s  the Enemy. ^  S t r i n g f e l l o v / ,  as  a 

r e c en t  law school g r adua te ,  moved in to  Har lem's  ghet to  and opened a law o f f i c e .

^Geo f frey  M a r sh a l l ,  "The B r i t i s h  Par l iamentary  Commissioner fo r
A dm in i s t r a t i o n , "  The Annals o f  the American Academy o f  P o l i t i c a l  and S o c i a l  
S c i e n c e s , (May, 1968) ,  p . ’ s lT

^(New York :  H o l t ,  R inehar t  and Winston, 1964) .



The l a c k  o f  knowledge as to persona l  r i g h t s  and to whom to complain tha t  

S t r i n g f e l l o w  encountered was as tound ing . The f e a r  o f  au th o r i t y  and the  f e e l ­

ing th a t  no one would l i s t e n  o r  ca re  was the p r e v a l e n t  a t t i t u d e .  Th is  s tudy 

shows the need fo r  a compass ionate ombudsman by whatever name in  whom the poor 

and uneducated would have enough f a i t h  to ask where help can be found and what 

they  a re  e n t i t l e d  t o .  "Phrase s  l i k e  ’ he i s  the champion o f  the p e o p l e , '  'h e  

i s  l i k e  God, '  and 'h e  i s  the p ro t e c to r  o f  the l i t t l e  g u y , '  appear r ep e a t e d l y  

in i n t e r v i ew s  with  persons who have w i tnessed  the  system in  o p e r a t i o n . " ^

While many l e g i s l a t o r s  f e e l  the "casework"  keeps them in  c l o s e r  touch 

w ith t h e i r  c o n s t i t u e n t s ,  the v a r i e t y  o f  l e g i s l a t i v e  temperaments cannot g i v e  

compla in ts  c o n s i s t e n t  treatment due to d i f f e r e n c e s  o f  m o t i v a t i o n ,  e x p e r t i s e ,  

or a b i l i t y  to communicate with adm in i s t r a t o r s .  With so many d i f f e r e n t  people  

r e c e i v i n g  the comp la in t s ,  I t  i s  d i f f i c u l t  to  d e t e c t  pa t t e rn s  o f  g r ie v an ce s  

t h a t  may be obv ious i f  a l l  compla ints  were r e c e iv ed  by one o f f i c e .  Handl ing 

g r i e v an c e s  a l s o  d e t r a c t s  from the l e g i s l a t o r ' s  primary purpose , which i s  the 

fo rmu la t ion  o f  l e g i s l a t i o n .  Many s t a t e  l e g i s l a t u r e s  meet f o r  on ly  a few 

months a n n u a l l y ,  or even b i e n n i a l l y .  T h i r t y - f i v e  s t a t e  l e g i s l a t u r e s  meet 

a n n u a l l y ;  however, they  a r e  o f t en  l im i t ed  to s i x t y  to n in e ty -day  s e s s i o n s .

The s th e r  f i f t e e n  have s im i l a r  t ime r e s t r i c t i o n s  and meet on ly  b i e n n i a l l y .

Thus, the agg r i e ved  c i t i z e n  has nowhere to send h is  compla int during the  major 

p a r t  o f  the y e a r  un le s s  h i s  p a r t i c u l a r  l e g i s l a t o r  cons ider s  h i s  o f f i c e  a y e a r -  

round one.

^John M. Capozzo la , "An American Ombudsman: Problems and P r o s p e c t s . "  
Western P o l i t i c a l  Q u a r t e r l y , ( Ju n e ,  1968) ,  p. 300.



CHAPTER 1

H is to r ic a l Development o f the O ffice  of Ombudsman

The concept o f  an ombudsman o r i g in a t e d  in Sweden in  1809. The ombuds­

man was appointed by the Riksdag (Par l iament)  to a c t  as a r e p r e s e n t a t i v e  o f  the 

Pa r l iament  to  p ro tec t  i n d i v i d u a l s  a g a i n s t  u n f a i r  a s s e r t i o n s  o f  power by the  

k i n g ' s  a dm in i s t r a t i v e  appo in tee s .  The ombudsman was " a v a i l a b l e  to hear the  

compla in t  o f  any c i t i z e n  a g a in s t  the e rroneous ,  u n f a i r  or even im po l i t e  a c t i o n  

by government o f f i c i a l s ,  having the power to i n v e s t i g a t e  a comp la in t ,  to pub­

l i c i z e  any abuse ,  to  recommend c o r r e c t i v e  a c t i o n ,  and to r epo r t  to  the

l e g i s l a t u r e . " *  The in t en t ion  was to  prov ide  a v e h i c l e  whereby a c i t i z e n  r e ­

g a r d l e s s  o f  h i s  economic, s o c i a l ,  o r  p o l i t i c a l  s t a tu s  cou ld c h a l l e n g e  the 

a c t i o n s  o r  d e c i s i o n s  o f  a pub l i c  agency .

The Swedish ombudsman's j u r i s d i c t i o n  now covers  n a t i o n a l ,  r e g i o n a l ,  

and l o c a l  l e v e l s  o f  government. I t  a l s o  cove r s  the cou r t s  as w e l l  as  the 

bureaucracy and i s  somewhat unique in  t h i s  r ega rd .  He may not t ake  a c t i o n  

a f f e c t i n g  the  k in g ,  l e g i s l a t u r e ,  or a p r i v a t e  c i t i z e n .

The o f f i c e  o f  the Swedish ombudsman fo rmer ly  inc luded two i n d i v i d u a l s ,  

a c i v i l  ombudsman and a m i l i t a r y  ombudsman. These v/ere merged in  1965.  Lega l 

as  we l l  as a dm in i s t r a t i v e  t r a in in g  a re  cons idered requirements  f o r  the  o f f i c e  

in Sweden.

^U .S .  Congress J o i n t  Committee on the Organizat ion o f  Congress ,
Hear ings on the Organizat ion o f  Congress , 89th Congress , F i r s t  S e s s i o n ,  P a r t  I ,
1966, p. 83.
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For over  100 y e a r s  the ombudsman idea remained e x c l u s i v e l y  a Swedish 

inno va t ion .  In 19 19  the idea was exported to F in land  fo l low ing  th a t  c oun t r y ' s  

g a in in g  i t s  independence from Ru s s i a .  F in land  a c t u a l l y  has had a type o f  

ombudsman, the Chan ce l l o r ,  d a t ing  from the days o f  Swed ish-Russ ian r u l e .  He 

i s  appointed by the P r e s id en t  and i s  a c t u a l l y  a par t  o f  the e x e c u t i v e  branch.

He no longer  handles compla int work, concen t ra t ing  in s te ad  on c a b in e t  work and 

h i s  d u t i e s  as Supreme Pub l i c  P ro se cu to r . ^  Due to the C h a n c e l l o r ' s  t i e s  to the 

e x e c u t i v e ,  Par l iament  c rea ted  the ombudsman to o ve r se e  the e x e cu t i v e  branch.

As in Sweden, he has i n v e s t i g a t o r y  j u r i s d i c t i o n  over the  courts  as w e l l  as  the 

e x e c u t i v e .

Desp i te  the Swedish and F inn i sh  i n s t i t u t i o n s ,  the ombudsman id ea  d id 

not r e c e i v e  much worldwide a t t e n t i o n  u n t i l  1955 when Denmark c r e a t ed  the 

P a r l i amen ta ry  Commissioner, t h e i r  v e r s ion  o f  ombudsman. The f i r s t  appo in tee  

was Stephan Hurwitz , a doctor o f  law and a p ro fe s so r  a t  the U n i v e r s i t y  o f  

Copenhagen. P r o f e s s o r  Hurwitz has done much to p u b l i c i z e  the o f f i c e  through 

e x t e n s i v e  w r i t i n g  and worldwide speak ing engagements. He f e e l s  the su cce s s  o f  

the o f f i c e  i s  g r e a t l y  dependent upon i t s  p r e s t i g e  and the im p a r t i a l i t y  o f  the
O

man in  the o f f i c e .

Denmark gave the o f f i c e  a d i f f e r e n t  emphasis by denying the ombudsman 

j u r i s d i c t i o n  over  the c o u r t s .  Thus he concen t ra te s  h i s  e f f o r t s  on the exec ­

u t i v e  and adm in i s t r a t i on  s e c t o r s .  As in Sweden and F in l a n d ,  he has j u r i s d i c t i o n

^Walter G e l lho rn ,  Ombudsman and Others : C i t i z e n ' s  P ro te c to r s  in Nine
C oun t r i e s , p. 48.

^Harvard Journa l  on L e g i s l a t i o n , "A S t a t e  Ombudsman," ( J u n e ,  1965) ,
p. 218.
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over  l o c a l  governments . In the Danish system, j u r i s d i c t i o n  extends not o n l y

to i l l e g a l  a c t i o n s ,  but a l s o  to a l l  phases o f  a dm in i s t r a t i o n ,  which may i n v o l v e

sub s t an c e ,  p rocedures ,  d e l a y ,  conven ience ,  and even im po l i t en e s s . ^

The idea next  spread to New Zealand in  1962 where a Commissioner o f  

I n v e s t i g a t i o n  was e s t a b l i s h e d  as the r e s u l t  o f  an e l e c t i o n  promise o f  the 

Nat iona l  P a r t y ' s  p l a t fo rm  in the 1960 genera l  e l e c t i o n . ^

Although g e n e r a l l y  pa t te rned  a f t e r  the  Danish model ,  the  Neiw Zealand 

o f f i c e  i s  a t  a r e l a t i v e l y  lower l e v e l .  The s a l a r y  l e v e l  i s  lower and h i s  

j u r i s d i c t i o n  i s  more r e s t r i c t e d .  He has no a u th o r i t y  o ve r  l o c a l  a f f a i r s ,  the 

c o u r t s ,  o r  the m i l i t a r y .

In 1963 , Norway's ombudsman took o f f i c e .  Thus a l l  fou r  o f  the 

Scand inav ian  c oun t r i e s  now have a form o f  ombudsman. This  o f f i c e  was a l s o  

pa t terned a f t e r  Denmark. Norway was fo l lowed by the United Repub l ic  o f

Tanzan ia in 1965, Guyana in  1966, and the United Kingdom in 1967.

The f i r s t  j u r i s d i c t i o n  to c r e a t e  a v e r s io n  o f  the o f f i c e  In  North 

America was Nassau County, New York ,  on May 3 1 ,  1966. Although the o f f i c i a l  

i s  r e f e r r e d  to as an ombudsman, he i s  not an independent agency o f  th e  l e g i s -  

l a t u r e  but i s  appointed by the e x e c u t i v e .  F i v e  Canadian prov inces  have 

adopted the i d e a - -A lb e r t a  and New Brunswick in 1957 , Quebec in  1969, Nova 

S c o t i a  and Manitoba in 1970 .

^Western P o l i t i c a l  Q u a r t e r l y , "An American Ombudsman: Problems and 
P r o s p e c t s , "  ' { J u n e 1968), ' p. 29 1 .

^Henry S. Reuss and S t a n l e y  V. Anderson , "The Ombudsman: Tr ibune o f  
the  P e op l e , "  The Annal s  o f  the American Academy o f  P o l i t i c a l  and S o c i a l  S c i e n c e s , 
( J a n u a r y ,  196&7, p.~45".

^Donald C. Rowat, e d . ,  The Ombudsman: C i t i z e n ' s  Defender , ( 1965 ) ,  p.  x i i .
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While not  s p e c i f i c a l l y  ombudsmen, the re  are  s im i l a r  i n s t i t u t i o n s  in  

I n d i a ,  J a p an ,  Nepa l ,  the P h i l i p p i n e s ,  M au r i t iu s ,  A u s t r a l i a ,  Ghana, Greece ,  

I s r a e l ,  P o land ,  West Germany, and s e v e r a l  o ther  c o u n t r i e s .  B i l l s  have been 

introduced in a t  l e a s t  t h i r t y - f i v e  s t a t e  l e g i s l a t u r e s  ( in c lu d in g  A la sk a )  to 

c r e a t e  some form o f  ombudsman. B i l l s  have a l s o  been r e g u l a r l y  introduced in 

the United S t a t e s  Congress s in c e  1965 to c r e a t e  a na t iona l  o f f i c e  of ombudsman.

The b a s i c  id e a  o f  an ombudsman has become so popular t h a t  i t  has been 

adopted in  one form o r  another by s c h o o l s ,  newspapers , r ad io  s t a t i o n s ,  c i t i z e n ' s  

o r g a n i z a t i o n s ,  the m i l i t a r y ,  e t c .  There i s  such a d i v e r s i t y  o f  a p p l i c a t i o n s  

th a t  the o r i g i n a l  concept i s  becoming somewhat b lu r r ed .  There a r e  th re e  b a s i c  

f e a tu r e s  e s s e n t i a l  to r e t a i n i n g  the o r i g i n a l  system: ( 1 )  he must be an Inde ­

pendent, n on -p a r t i s an  o f f i c e r  o f  the l e g i s l a t u r e  to sup e r v i s e  the  a dm in i s t r a t i o n ;  

(2) he d e a l s  w i th  s p e c i f i c  comp la in ts  a g a i n s t  the a dm in i s t r a t i o n ;  and (3) he has 

the power to i n v e s t i g a t e  and to c r i t i c i z e ,  but not to r e v e r s e  a dm in i s t r a t i v e  

a c t i o n .

The f l e x i b i l i t y  o f  the ombudsman i s  probab ly what has made the o f f i c e  

adaptab le  i n  so many coun t r i e s  a t  a n a t ion a l  as  we l l  as lower l e v e l  o f  govern­

ment. There a r e  common threads running through each o f  th e se  a d ap t a t i o n s .  For 

example , h igh s tand ing  as a j u r i s t  i s  u s u a l l y  a prime q u a l i f i c a t i o n .  In  the 

Scand inav ian  coun t r i e s  l e g a l  t r a in i n g  i s  requ ired  by s t a t u t e .

T y p i c a l l y ,  the ombudsman i s  s e l e c t e d  by the l e g i s l a t i v e  b od i e s .  In 

New Zea land ,  the L ieu tenan t  Governor (the Queen's d e l e g a t e )  appo in ts  the  ombuds­

man but he a c t s  on the recommendation o f  the l e g i s l a t u r e . " 1
_ i

^S ta t e  o f  Washington , L e g i s l a t i v e  Counc i l ,  Committee on S t a t e  Government, 
The Ombudsman in  S c and in a v i a :  Advantages and Disadvantages f o r  S t a t e  Government, 
Olympia: L e g i s l a t i v e  Counci l , n . d . , p. 7.



The ombudsman i s  g e n e r a l l y  appointed f o r  four  to s i x  y e a r s .  In New 

Zealand he cont inues  in o f f i c e  u n t i l  a su cce s so r  i s  named. Removal from o f f i c e  

g e n e r a l l y  takes  a t  l e a s t  a two - th i rd s  vo te  o f  the l e g i s l a t u r e .  In F in land  

removal i s  impos s ib l e .

S a l a r y  i s  u n i v e r s a l l y  s e t  h igh ,  u s u a l l y  f i x e d  a t  the e q u i v a l e n t  o f  the  

h igh e s t  ranking ju d g e s .  The s t a f f  i s  g e n e r a l l y  smal l and s e l e c t e d  by the 

ombudsman. In most c a s e s  they a r e  not covered by c i v i l  s e r v i c e  and thus s e rv e  

a t  the p le a su re  o f  the ombudsman.

The j u r i s d i c t i o n  o f  the v a r iou s  ombudsmen i s  the area o f  l a r g e s t  

v a r i a n c e .  None may inqu i r e  in to  the  work o f  the l e g i s l a t u r e ,  and o f  the p r in ­

c i p a l  c oun t r i e s  hav ing ombudsmen, on ly  1n Sweden and F in land may in qu i r y  be 

made o f  the c o u r t s .  In a l l  the Scand inav ian  coun t r i e s  the a c t s  o f  l o c a l  o f f i ­

c i a l s  come under the j u r i s d i c t i o n  o f  the ombudsman, but t h i s  i s  not a lways 

t ru e  e l s ewhere .  There i s  a u n iv e r s a l  tendency to l im i t  the  ombudsman to a reas  

where e i t h e r  th e re  i s  no r ev i ewab le  avenue o r  where a l l  a v a i l a b l e  l e g a l  remedies 

have been exhausted .

Most ombudsmen have the a u th o r i t y  to a c t  on t h e i r  own I n i t i a t i v e .  A 

v a r i a t i o n  found in Great B r i t a i n  i s  th a t  d i r e c t  compla ints  may not be made by 

c i t i z e n s ,  they must be made to the commissioner (ombudsman) v i a  a member o f  

Pa r l iament .  In Sweden, F in l a n d ,  and Denmark the ombudsman makes p e r i o d i c  in ­

sp ec t ion s  o f  government e s tab l i shmen ts  main ly f o r  the purpose o f  g a in ing  

f a m i l i a r i z a t i o n  with the opera t ion  o f  the d i f f e r e n t  a g en c ie s .

The Swedish and F inn i sh  ombudsmen are  prosecu tors  who can br ing charges 

a g a i n s t  o f f i c i a l s .  These powers have seldom been used . They r e l y  i n s t e ad  on 

the power o f  persuas ion  and p u b l i c i t y  which i s  g e n e r a l l y  the on l y  powers o ther



, 1

ombudsmen have , The p r e s s ,  p a r t i c u l a r l y  in Sweden and Denmark, g i v e s  con­

s i d e r a b l e  p u b l i c i t y  to f in d in g s  th a t  r e f l e c t  a d v e r s e l y  an o f f i c i a l  or an 

a dm in i s t r a t i v e  u n i t . 1

1
S t a t e  o f  Washington, Advantages and D isadvan tages , p. 1 0 .



CHAPTER I I

A Nat iona l  Ombudsman fo r  tho l ln ited S t a t e s ?

I t  i s  g e n e r a l l y  accepted th a t  the idea o f  an ombudsman w i l l  work a t  a

na t iona l  l e v e l  when the country i s  r e l a t i v e l y  smal l  w i th  a homogenous popula­

t i o n .  Ake Sand le r  sugges t s  th a t  twenty m i l l i o n  may be the u l t im a t e  popu la t ion  

an ombudsman can handle e f f e c t i v e l y J  Great B r i t a i n  i s  the p o s s i b l e  e x c ep t ion  

to t h i s ;  however, the B r i t i s h  concept i s  not a c t u a l l y  an ombudsman in  the f u l l  

sense o f  the term s in c e  he cannot r e c e i v e  compla ints  d i r e c t l y .  I t  seems f a i r l y  

obv ious t h a t  no one man can supe rv i s e  a bureaucracy the s i r e  o f  the  United 

S t a t e s  or be r e spon s iv e  to 200,000,000 peop le .  However, even in the Scand ina ­

v i an  coun t i r e s  the work i s  not cone by one man but by a s t a f f ,  in  the  United 

S t a t e s  the s i z e  o f  the s t a f f  could be overwhelming.

John M. Capozzola o f  New York U n i v e r s i t y  ques t ions  whether a su c c e s s ­

f u l  i n s t i t u t i o n  in a small  country can be implemented in  a v a s t  and complex 

s o c i e t y .  He s t a t e s ,  " t h e r e  i s  v a l i d i t y  to  the doubts o f  some that  the p lan 

i s  i n a p p l i c a b l e  except on the l o c a l  l e v e l  in the United S t a t e s .  The Danish

Ombudsman, P ro f e s s o r  Stephan Hurwitz , had ques t ions  about i t s  s u c c e s s fu l

implementation in  a country the s i z e  o f  B r i t a i n .  This i s  compounded by the

•j
Ake S an d l e r ,  "An Ombudsman fo r  the United S t a t e s . "  The Annals o f  

the  American Academy o f  P o l i t i c a l  and So c i a l  S c i e n c e s , (May, 1368 ) ,  p. 10 5 .



emphatic b e l i e f  o f  P ro f e s so r  Hurwitz th a t  an o rg an iz a t i o n  cannot a ch i e v e  the 

same degree o f  pub l i c  con f id ence  t h a t  an in d i v id u a l  can a t t a i n . ' ^

The d o c t r in e  o f  the s ep a r a t io n  o f  powers in the United S t a t e s  could 

prove to be an a d d i t i o n a l  problem to  the one o f  s i z e  when a n a t ion a l  ombudsman 

i s  con s id e r ed .  Although the l e g i s l a t i v e  branch has the r i g h t  to i n v e s t i g a t e  

a dm in i s t r a t i v e  performance when i t  i s  in the pu r su i t  o f  l e g i s l a t i v e  purposes ,  

the d o c t r in e  o f  e x e cu t i v e  p r i v i l e g e  can be Invoked whenever n a t io n a l  s e c u r i t y  

i s  i n vo l v ed .  Although t h i s  would app ly  a t  the f e d e r a l  l e v e l ,  n a t i o n a l  s ecu ­

r i t y  would not app ly  a t  the s t a t e  or l o c a l  l e v e l .  C l e a r l y  the s ep a r a t io n  o f  

powers w i th  an Independent j u d i c i a r y  would p l a c e  the cour t s  o u t s id e  the  

ombudsman's j u r i s d i c t i o n .

One o f  the l a r g e s t  problems to overcome with i n s t i t u t i n g  the ombudsman 

concept on the n a t ion a l  l e v e l  in the United S t a t e s  I s  the l e g i s l a t i v e  branch 

i t s e l f .  Congress i s  the branch most accountab le  to the p ecp le .  L e g i s l a t o r s  

n a t u r a l l y  do not want to do anyth ing to bu i ld  a wa l l  between themse lve s  and 

the v o t e r s .  I t  i s  t r a d i t i o n a l  f o r  the vo te r s  to seek he lp  from t h e i r  r e p r e ­

s e n t a t i v e s  in  Congress . Senator M1ke Monroney s t a t e d ,  " I  am a f r a i d  the re  w i l l  

be boys t h i n k in g ,  'W e l l ,  I e l e c t e d  t h i s  guy to s e rve  me up there  in  Washington. 

The f i r s t  th ing I c a tch  him doing i s  pa s s ing  the buck over  to some Ombudsman.'"^ 

"Probab ly  the most Important mail r e c e iv ed  by a congressman i s  the  ' c a s e '  

mai l . . .  . Denied a f a v o r a b l e  r u l i n g  by the bureaucracy on a mat te r  o f  

d i r e c t  concern to him, puzzled or i rked  by d e l a y s  in ob ta in ing  a d e c i s i o n ,

^Capozzo la , American Ombudsman, p. 292.
2
U .S .  Congress , J o i n t  Committee, p. 9 1 .



confused by the  a dm in i s t r a t i v e  maze through which he i s  d i r e c t e d  to proceed , 

o r  ignorant o f  whom to w r i t e ,  a c o n s t i t u en t  may turn to h i s  congressman f o r  

he lp  . . .  . A person who has a r e a sonab le  compla int  or query i s  regarded as 

p rov id ing  an oppor tun i ty  r a th e r  than a s  an e x t r a  burden to an a l r e a d y  busy o f ­

f i c e .  The p a r t y  a f f i l i a t i o n  o f  the i n d i v id u a l  even when known to be d i f f e r e n t  

from th a t  o f  the congressman does not norma l ly  a c t  as a d e t e r r en t  to a c t i o n . ' ^

Thus in  a sense  the United S t a t e s  a l r e a d y  has 535 ombudsmen with I t s  

100 Senators  and <",35 Congressmen. These lawmakers each have a s t a f f  o f  from 

ten to t h i r t y  who spend a g r e a t  dea l  o f  t h e i r  time handl ing " c a s ework , "  i n ­

q u i r i e s ,  or compla ints  from c o n s t i t u e n t s .

Congress a l s o  has a v a i l a b l e  to  i t  an o rg an iz a t i o n  to  i n v e s t i g a t e  the 

a dm in i s t r a t i o n ,  the General Account ing O f f i c e ,  Although not a c t u a l l y  an om­

budsman s in c e  they do not  r e c e i v e  compla ints  from p r i v a t e  c i t i z e n s ,  t h i s  

o rg an iz a t i o n  does keep e x e c u t i v e  a g en c ie s  somewhat in  check s in c e  they a re  

a lways s u s c e p t i b l e  to a s u rp r i s e  a u d i t .  The ac tua l  r e s p o n s i b i l i t y  o f  the 

G.A.O. i s  to au d i t  f e d e r a l  ag enc ie s  to determine whether o r  not they a re  

c a r r y in g  out l e g i s l a t i o n  the way Congress in t end ed .2

Even s o ,  Congressman Henry S . Reuss from Wisconsin has long been a 

proponent o f  a na t iona l  ombudsman. In h i s  v i ew ,  a congressman 's t ime could be 

b e t t e r  spent r e s e a r ch ing  and enac t ing  meaningful l e g i s l a t i o n  in s t e ad  o f  spend­

ing so much time on casework . "As V i c e - P r e s id en t  Hubert Humphrey s a id  r e c e n t l y ,  

'Many members o f  the Senate  and the House spend up to n in e t y  percent o f  t h e i r

^Char les  L. C lapp , The Ombudsman: His Work as  He Sees , t ,  p. 84.

2Sco t  MacDonald, "Reorgan iz ing  Along Funct iona l  L ines  Makes Congress*
GAO More Re spon s i v e , "  Government E x e c u t i v e , ( J u n e ,  19 7 2 ) ,  pp. 54-57.
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time—and the tine o f  the i r  s t a f f—answering mai l ,  meeting with constituents
and handling individual constituent complaints or requests.' ' I.thought I was
going to be Daniel Webster, ’ remarked another member, 'and I found that most o f
rny work consisted o f  personal work f o r  constituents. '"^ Reuss a lso thinks the
complaining citizens would receive more uniform treatment i f  they were a l l
handled by one agency or individual.  The Reuss-Pell b i l l  (H.R. 4273 and S. 984)
introduced in 1965 read in part :

Section 2. The Congress hereby finds and declares that the increasing 
complexity o f  the Federal Government has created d i f f i c u l t i e s  on the 
part o f  private cit izens in dealing with the Government, that there is 
a c lear need f o r  the Congress to be informed o f the nature o f  such
d i f f i c u l t i e s ,  pa r t icu la r ly  those o f  a recurrent nature, in order that
remedial leg is la t iv e  action may be taken, and that, under existing 
procedures, such information is only sporadical ly available and f r e ­
quently is inadequately developed or f a i l s  en t i re ly  to reach the 
appropriate leg is la t iv e  committees. The Congress further finds that 
the necessary and proper e f fo r t s  o f  i t s  individual Members to deal
with these problems have increasingly become so burdensome as to con­
s t i tu te  a serious impediment to the discharge o f the ir  other leg is la t ive  
du t ies .2

Another reason fo r  the ombudsman thus emerges from this b i l l ,  that o f  
informing the leg is la tu re  where corrective leg is la t ion  is needed to ra ise the 
level o f  service to the public. The Reuss b i l l  varies somewhat from the usual 
concept o f  an ombudsman. In the f i r s t  place the name was to Administrative 
Counsel o f  the Congress. He was only to be given a term o f  two years , receive 
complaints through an individual Congressman or committee and report back to 
the same source. He would also make an annual report to Congress. He would 
have a s t a f f  o f  approximately 100 experts to replace the many s ta f f s  o f

1 Henry S. Ruess, "We Need an American Ombudsman," The Christian 
Century, (March, 1965), p. 270.

Reuss and Anderson, Tribune o f  the People, p. 49.



general ists now attached to the individual Congressmen's o f f i c e s . 1 Reuss gives 
several reasons for having complaints go through Congressmen. There is already 
a t rad i t ion of cit izens complaining to their representatives. Congressmen are 
not apt to give up a source o f votes and would, therefore , be more inclined to 
pass the b i l l  i f  the complaints and rep l ies were Tunneled through them.

One flaw in Mr. Reuss' plan is the s ize . One o f  the outstanding char­
ac te r is t ics  o f the ombudsman is the small s t a f f  and personal rather than 
bureaucratized attention. Although personal attention can a lso be given with a 
large s t a f f ,  i t  is apt to become ju s t  another government agency. Many o f  the 
various ombudsmen so f a r  established have substantia l ly  increased the size o f  
the i r  s t a f f  from i ts  original conception. Granted, their increases have not 
represented very many people, but percentagewise the increase has been sub­
s tan t ia l .  I f  Mr. Reuss' plan is to s ta r t  with a s t a f f  o f  100, i t  is highly 
conceivable that the agency would lose a l l  semblance o f  personal attention 
through size in a re la t iv e ly  short time.

Perhaps i f  one central o f f i c e  became unmanageable due to s ize ,  regional 
o f f i c e s  could be set up, or even state o f f ices  s imila r to that of federal d is ­
t r i c t  attorneys. This, however, would be getting further and further, away 
from the idea o f a one-man public watchdog. Regional o f f ices would also require 
some degree o f  duplication. This would further increase the size o f  the s t a f f  
and the p ro l i te ra t ion  would ju s t  keep snowballing. Another a l te rnat ive might be 
to establish several ombudsmen, f o r  d i f fe ren t  functional areas, such as welfare , 
resources, etc.

From the above i t  can be seen that at the national level in the United 
States the problems o f  creating an ombudsman may be insurmountable.

1Reuss and Anderson, Tribune o f  the People, pp. 49-50.



CHAPTER I I I

As stated e a r l i e r ,  as o f  1972, b i l l s  had been introduced in th i r ty -  
f iv e  states to create some type o f  ombudsman. The f i r s t  state to introduce 
such a b i l l  was Connecticut in 1963.  ̂ The f i r s t  state to enact a b i l l  was 
Hawaii in 1S67.

The Hawaiian ombudsman, Herman Doi, took o f f i c e  July 1, 1969. P r io r  
to becoming Hawaii's ombudsman, Mr. Doi had extensive experience as both a 
private and government attorney. He had served as the director of the 
University of Hawaii's Legis lative Reference Bureau ju s t  before assuming the 
ombudsman post.^ During his f i r s t  year in o f f i c e  983 inquiries were received. 
This tota l includes inquiries received during the three months p r io r  to Mr.
Doi taking o f f i c e .  Of these, 68.7% were received by telephone, 18.1% by v i s i t s  
and 13.2% by l e t t e r .  Of the inquiries received, 243 or 24.7% were considered 
outside the ju r i sd ic t ion  o f  the o f f i c e .  Another 129 or 13,1% were not considered 
as complaints but as informational inquiries. This l e f t  611 actual complaints

3against governmental agencies.

^Jesse M. Unruh, "The Ombudsman in the States ," The Annals o f the 
American Academy o f  Po l i t i c a l  and Social Sciences, (May, ” V968)Tp7"lT2"i

^Jack H. Stephens, "Hawaii's Ombudsman," National Civic Review,
(February, 1970), p. 83.

^Office of the Ombudsman, State o f  Hawaii, Fiscal Year 1969-1970/
Report Number 1, p. 13.
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The c i ty  and county of Honolulu with three-quarters population o f  the 
state provided the source f o r  53% o f the inquir ies.

By the end o f  the third year o f  operation, the tota l number o f  com­
pla ints had risen to 1,678 ( th is is down from the second year when 1,758 were 
received) . Of these, 358 or 21.3% were outside the ombudsman's ju r i sd ic t ion  
and 513 or 30.6% were informational. This l e f t  a tota l o f  807 actual complaints 
against an agencyJ

The in i t i a l  s t a f f  o f  Hawaii's Off ice o f  Ombudsman consisted o f  the 
ombudsman himself and an executive secretary. 8y January, 1970, the s t a f f  a lso 
included an associate analyst and a stenographer. The s t a f f  had Increased by 
the end o f  the th ird year to include a f i r s t  ass is tan t, three other profes­
sional analysts and four secretaries . The educational backgrounds o f  the 
professionals included law, po l i t ica l  science, education arid guidance, and 
management.^-

Oregon's governor, by executive action, created the post o f  ombudsman 
in 1969. During the f isca l  year Ju ly , 1969 to June, 1970, 922 complaints were

Oreceived. Two individuals have held the post in Oregon.
The 1969 Nebraska Legis lature enacted a b i l l  ca l l ing fo r  the appoint­

ment o f  an ombudsman who took o f f i c e  June 1, 1971. During his f i r s t  year, 383 
inquiries were received.4

^Office c f  the Ombudsman, State o f  Hawaii, Fiscal Year 1971-1972/
Report Number 3 , p. 7.

State o f  Hawaii, Report Number 3 , p. 61.
3American Bar Association, Section o f  Administrative Law, Ombudsman 

Committee, Development Report., Apri l 15, 1971-June 30, 1972, p. 12.
4 Ib id .



Iowa's governor appointed a C itizen Aide in 1970 and the 1972 Leg is la­

ture passed the C itizens Aide Act. The act does not exclude loca l government 

from the ju r is d ic t io n  of the C itizens Aide. During the year October 1, 1970 

to September 30, 1971, 1,185 in qu ir ie s  were receivedJ

The Governor of South Caro lina , on May 4 , 1971, created the O ffice of 

C itizens Service. During the period ending September 13, 1971, 1,338 in qu ir ie s  

were registered with th is  o f f ic e .^

In 1971, the Lieutenant Governor o f New Mexico was given the added 

duties o f ombudsman by s ta tu te .3

In Minnesota, an Ombudsman fo r Correction was appointed by the governor 

on A pril 21, 1972. This o ff ic e  is  funded in a large part by federal a id . In 

May, 1973, the le g is la tu re  passed a b i l l  creating the Office of Ombudsman fo r 

Correction .1*

Various other proposals have been made fo r ombudsmen in  spec ific  areas 

such as mental hea lth , w e lfa re , and dependent ch ild ren . While the need for 

these spec ific  ombudsmen e x is ts , i t  points out the need fo r a general ombudsman 

since i t  would be impossible to state that grievance problems ex is t in  only one 

selected area.

Despite the widespread use of the term ombudsman, ignorance o f the 

c a p a b ilit ie s  o f an ombudsman s t i l l  appears to be the greatest hindrance to it s

^American Oar Association, Section of Adm inistrative Law, Ombudsman 
Committee, Development. Report, A pril 15, 1971 -June 30, 1972, p. 13.

2Ib id .

3Ib id .

^Ombudsman for Corrections, 1972-1973 Annual Report, State of 
Minnesota, J u ly , 1973.
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adoption. With b i l l s  having been introduced in  th irty- five  state le g is la tu re s  

over the past ten years , the instances where an ombudsman was established as 

c ited above represent a small proportion of these attempts. Former Speaker o f 

the C a lifo rn ia  State Assembly, Jesse Unruh, points out that most state le g is ­

la to rs  have sincere doubts about the need for and the fe a s ib i l i t y  o f the 

in s t it u t io n J  The question that is  usua lly  not answered fo r le g is la to rs  is  

whether or not e x is t in g  procedures are adequate.

What then are these ex is tin g  procedures and how adequate are they? A 

study by Professor Gerald McDaniel o f the complaint mail received by the 

C a lifo rn ia  Governor's O ffice showed that more people bring th e ir  complaints to 

him than to th e ir  le g is la t o r s .2 Although to the aggrieved c it izen  th is  may 

seem to be a lo g ic a l area o f recourse, the governor is  more apt to be defensive 

o f h is appointees rather than admit they have erred. To some extent th is  would 

also hold true fo r a le g is la to r  when he is  of the same p o lit ic a l party as the 

executive. On the other hand a le g is la to r  of the opposite party may be over- 

zealous in  pursuing complaints against the adm in istration , These suppositions 

lead to the conclusion that perhaps a l l  complaints are not being treated equa lly .

I f  the governor is  not the most ideal rec ip ient o f complaints against 

the adm in istration , is  the le g is la tu re  the answer? As stated e a r l ie r , le g is la ­

tors are re luctant to g ive up any opportunities to improve the ir pub lic  re la t ions  

by ass is t in g  a constituent. This app lies to the state leve l as we ll as the 

na t io na l. However, the arguments in  favor o f g iv in g  up casework at the state 

leve l are greater than at the national le v e l. In  the f i r s t  p lace , state

^Unruh, "The Ombudsman," p. 113.

O
Cited from Unruh, "The Ombudsman," p. 116.
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le g is la tu re s  are in  session fo r a short time. Committee work, research and 

homework on b i l l s  not before h is committee should require nearly a l l  the 

le g is la to r 's  time wh ile  in  session.

E lection to pub lic  o ff ic e  seldom constitutes fu ll- t im e  employment fo r 

a state le g is la to r . During the non-session months the le g is la to r  returns to 

h is primary occupation. Here he must make up fo r the two to s ix  months he has 

been away and ty p ic a lly  lacks s u ff ic ie n t  time fo r constituents* problems. Being 

away from the c a p ito l, he also lacks access to heads of the adm in istrative  

agencies.

Another handicap is  lack o f f a c i l i t ie s  provided a le g is la to r . A state 

le g is la to r  is  usua lly  fortunate to have o ff ic e  space. A private secretary 

and/or research assistants are not at h is d isposa l. At the nationa l leve l 

such assistants handle most o f the legwork on constituents' grievances.

The B r it is h  concept o f an ombudsman has resolved these problems to 

some extent by requ ir ing  complaints to be directed through a member o f p a r l ia ­

ment. This has d e fin ite  drawbacks, however, since the ind iv idua l may fee l he 

has too l i t t l e  influence to attract the attention of a senator or representative 

he may or may not have even voted fo r . He may also feel h is problem is  not 

s ig n if ic a n t  enough to take the le g is la to r 's  time away from his primary du ties . 

However, i f  he knew there was an agency set up s p e c if ic a lly  to l is te n  to h is  

complaints, he would be more inc lined  to voice his grievance.

". . . [T]he le g is la to r  who wants to find  solutions to problems and to 

enact the laws implementing those so lutions w i l l  have less time fo r casework.'^ 

In s t itu t in g  an ombudsman may have a detrimental e ffect on a le g is la to r . By

^Unruh, "Ombudsman in  the State ," p. 119.
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spending most of h is time on casework he can demonstrate how he is  ass is t in g  

h is constituents. A le g is la to r  w ith l i t t l e  influence w ith in  the le g is la tu re  

or w ith no real expertise to o ffe r the le g is la tu re  may depend very heav ily  upon 

casework to get re-elected.

In add it ion  to reg is te rin g  complaints w ith the governor and in d iv id u a l 

le g is la to rs , a th ird  avenue fo r c it iz e n  complaints l ie s  through the appeals 

procedures contained w ith in  the agency making the o r ig in a l dec is ion . In 

practice , however, these procedures may be so cumbersome and d i f f ic u lt  to 

in it ia t e  that they are ra re ly  used. They are genera lly  not understood by the 

affected c it ize n  e ithe r .

Even though im p a rt ia lity  is  attempted by these appeal procedures, the 

affected c it iz e n  is  going to question why he could be expected to be lieve he 

would get any better treatment or the outcome would be any d iffe re n t when he is  

s t i l l  being handled by the same agency.

Despite the drawbacks o f ari agency being its  own source o f appeal, 

how many agencies even go th is  fa r?  Although most agency decisions are 

appealab le , haye provisions been set up fo r appeals? Mr. Unruh estimates that 

e ighty to ninety percent of adm in istrative  action has no appeal prov is ions .^

Less than one-third o f the states have adopted e x p lic it  adm in istrative 

procedures governing th e ir agencies. Attorneys fo r claimants re gu la r ly  f in d  

themselves unable to locate the ru les o f state agencies, prevented from seeing 

the factual basis for agency determ ination, and thwarted by influences channeled 

through ex parte communications by agency adm inistrators and hearing examiners.

^Unruh, "Ombudsman in  the State ," p. 113.



In cases possessing l i t t l e  monetary va lue , these d if f ic u lt ie s  e as ily  discourage 

c it izens  from re ta in ing  counsel and counsel from accepting such cases.^

During the la s t few decades, the vastly  increased demand fo r government 

services has placed a real burden on government agencies. In order to be 

handled f a i r ly ,  each in d iv id ua l contact w ith an agency should be handled in d i­

v idua l ly , However, standardizing procedures is  a prerequ is ite  to handling the 

volume of cases. Thus, d issa t is fac t ion  w ith services performed 1s bound to 

occur.

" e . . [T]he c it izens  . . . should have rap id , inexpensive and re lia b le  

access to an im partia l ’pub lic  watchdog' who is  not involved in  the governmental
i

decision-making process, and who is  clothed w ith powers of pub lic  c r it ic ism  and 

the in it ia t io n  of requests fo r remedial action . . .

^Ralph Nader, "Ombudsmen fo r State Governments,” The Ombudsman, p. 243.

^Henry F. Abraham, "The Need fo r Ombudsmen in  the United States,"
The Ombudsman, p. 240.



CHAPTER IV

The o r ig in a l Alaska ombudsman b i l l  was Senate B il l  No. 276. I t  was

introduced by Sen. Yule K ilcher (D-Homer) February 24, 1966 during the second 

session of the Fourth Alaska Leg is lature . I t  was referred to the Judic iary 

and Finance Committees. The b i l l  was reported out o f the Judic iary Committee 

March 31, 1966 w ith a do not pass recommendation. The recommendation further 

stated that should the b i l l  pass, the sponsorship should be changed to the 

Rules Committee. The report was signed by Sen. Robert H. Z ieg le r (D-Ketchikan) ,  

the Chairman, Sen. John B. Hall (D-Fairbanks) and Sen. James Nolan (D-Wrangell). 

Two o f the committee members not concurring in the report were Sen. Nick Begich 

(D-Anchorage) and Sen. Howard Pollock (R-Anchcrage). The b i l l  was then re­

ferred to the Finance Committee. No further action was taken.

The next ombudsman b i l l  was House B i l l  No. 52, introduced by Rep.

Jalmar M. Kerttu la (D-Palmer) with co-sponsors Rep. B i l l  Ray (D-Juneau) and

Rep. Gene Guess (0-Anchorage) January 25, 1967 during the f i r s t  session o f the

F ifth  Leg is la tu re . The b i l l  was referred to the State A ffa ir s , then the Finance 

and Jud ic iary Committees. I t  was never reported out o f the o r ig in a l committee.

During the f i r s t  session o f the Sixth Leg is la tu re , an ombudsman b i l l  

was again introduced by Rep. Kerttula w ith co-sponsors Rep. Mike Bradner 

(D-Fairbanks) and Rep. Ray. This was House B il l  No. 132, introduced February 11,

L e g is la t iv e  H istory o f Ombudsman 6111s in  Alaska
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1969. I t  was referred to the State A ff la rs , Jud ic iary and Finance Committees, 

and again never reported out o f the o r ig in a l ccrrvnittee.

In the Seventh Legis lature during the f i r s t  session, separate ombudsman 

b i l l s  were introduced in  each house. House B i l l  No. 7 was introduced by Rep. 

Bradner January 12, 1971. Rep. Kerttula continued his support o f the ombudsman 

measure by s ign ing  on as a co-sponsor. Rep. John Huber (D-Fairbanks), Rep. 

Richard Randolph (R-Fairbanks) and Rep. Helen M. Fischer (D-Anchorage) also 

signed on as co-sponsors. The b i l l  was referred to the State A ffa irs  and 

Finance Committees. I t  was never reported out o f the o r ig in a l committee. Sen. 

Bob Palmer (R-N in ilch ik ) introduced Senate B i l l  No. 13 January 18, 1971. I t  

was referred to the State A ffa irs  and Judic iary Committees and never reported 

out of the o r ig in a l committee.

House B il l  No. 15 in  the Eighth Legis lature was introduced January 10, 

1973 by Rep. Randolph. The b i l l  was referred to the State A ffa irs  Committee.

I t  was reported out January 23, 1973 w ith a do pass recommendation. The com­

mittee proposed a minor amendment which w i l l  be discussed la te r . The b i l l  was 

brought up in  the Judic iary Committee during the week of March 19 and tabled 

u n t il the second session of the Eighth Leg is lature . There was no further action 

taken on the b i l l  during the second session in  the spring o f 1974. The do pass 

recommendation o f January 23, 1973 by the State A ffa irs  Committee represents 

the furthest an ombudsman b i l l  has ever progressed in  an Alaskan le g is la tu re .

Senate B i l l  276 o f the Fourth Leg is la tu re , House B i l l  52 of the F ifth  

Leg is la tu re , House B i l l  132 o f the Sixth Leg is la tu re , and House B i l l  7 o f the 

Seventh Legis lature were a l l  id e n t ic a l. The f i r s t  changes to the o r ig in a l word­

ing came in  ' -?nate B i l l  13 of the Seventh Leg is lature . In the o r ig in a l b i l l



the selection committee fo r f i l l i n g  the ombudsman o ffice  was to include a 

member of the Senate appointed by the Senate President and a member o f the 

House appointed by the Speaker of the House. Senate B il l  13 revised th is  to 

read a m inority member of the Senate appointed by the Seriate President and a

m inority member o f the House appointed by the Speaker of the House. This in ­

sured m inority representation since the remainder o f the committee was to be 

the President o f the Senate, Speaker o f the House, Chairman of the Senate 

Judic iary Committee. Senate B i l l  13 also changed the term o f o ff ic e . P rior 

b i l l s  had established the term of o ff ic e  at three years w ith reappointment of 

no more than four terms. This was changed to a six-year term w ith no re­

appointment re s tr ic t io n . The sa lary was also revised in  Senate B i l l  13 from

$22,500 per year to an annual sa lary equal to that o f a Superior Court judge.

Under investigation  of complaints, the statement a llow ing the ombudsman to 

dec line an investigation  i f  there are other complaints more worthy o f his a t­

tention was omitted from Senate B i l l  13,

The most recent b i l l ,  House B i l l  15, contained the same rev is ions as 

Senate B i l l  13 w ith the exception of changing the salary to an annual amount 

equal to a range 28C pos it ion  in the c la s s if ie d  service . The clause a llow ing 

the ombudsman to dec line an investigation  i f  there were more worthy complaints 

was also re instated . A new statement was added under procedures a fte r in ve s t i­

ga tion ; i . e . ,  the ombudsman sha ll report h is opinion and recommendation to an 

agency even when there are no grounds fo r any action by the agency.

An a r t ic le  appeared in  the June, 1955 issue o f the Harvard Journal on 

Leg is lation  contain ing a d ra ft model statute fo r state le g is la tu res  creating
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an O ffice o f Ombudsman.^ This was followed by a section-by-section ana lys is  

o f the d ra ft . With only a few minor exceptions, House B i l l  No. 15 is  id en tic a l 

to th is  model statute.

Some of the differences between the model and House B i l l  15 are : The

model provides fo r appointment by the Governor w ith advice and consent o f the 

Senate. Another is  that the ombudsman be lim ited  to three six-year terms. An 

in teresting section o f the model, but not found in  House B i l l  15, is  a section 

e n t it le d , "Agencies may not open le tte rs  to Onbudsman." The section states,

"A le tte r to the Ombudsman from a person held in  custody by an agency sha ll be 

forwarded immediately, unopened, to the Ombudsman."

As stated e a r l ie r , House B i l l  15 o f the eighth le g is la tu re  was reported 

out o f the State A ffa irs  Committee w ith one substantial amendment. Under 

compensation, range seventeen of the c la s s if ie d  service was deleted and the 

salary o f a State Supreme Court Judge was inserted.

Although no committee records are ava ila b le  to determine what discussion 

occurred on any o f the previous b i l l s ,  i t  appears that there has been very 

l i t t l e  in te rest in  it s  passage. At least no apparent pressure has been exerted 

that would bring i t  out of committee. On one of the two occasions the b i l l  was 

reported out o f the o r ig in a l committee, the recommendation was do not pass; 

however, i t  was a close committee vote, three to two in  favor of the recommenda­

t io n .

^"A State Statute to Create the O ffice of Ombudsman," Harvard Journal 
on L e g is la t io n , (June, 1955), pp. 221-238.



CHAPTER V

Conclusion

The American experience with the ombudsman idea to date indicates that 

there are widespread, practica l and immediate benefits to be accrued by the 

Alaska pub lic  from th is  in s t itu t io n  at a modest cost. That experience, par­

t ic u la r ly  in  Hawaii, demonstrates conclusively that the ombudsman idea represents 

much more than a nebulous, id e a lis t ic  notion with l i t t l e  or even negative prac­

t ic a l app lic a t io n . The tabu lation in  the appendix indicates the d ive rs ity  of 

c it izen  in qu ir ie s  and complaints in  Hawaii. There is  no reason to believe 

there would be any less d iv e rs ity  or magnitude i f  adopted in  Alaska.

Lacking the lega l authority e ither to prosecute wrongdoing or to com­

pel adm in istrative agencies to act against th e ir  w i l l ,  the ombudsman can s t i l l  

correct inequ it ies in  government agencies dea ling w ith in d iv id ua l c it iz e n s .

The ombudsman's o ff ic e  can preserve a measure of confidence among the pub lic  

that th e ir  governmental agencies have been established to serve them. The 

power to persuade and to conc ilia te  can be very powerful when provided w ith an 

adequate forum.

In implementing the ombudsman idea into its  complex system of federal- 

state-local government, the American experience also indicates that the state 

leve l o f government o ffers the greatest potentia l fo r the ombudsman. Alaskans 

can benefit from the same resu lts the people o f Hawaii have enjoyed in  the
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recent years since the ombudsman was established in  that state . As th is  

proposal fo r an Alaska ombudsman is  developed, questions such as the fo llow ­

ing a r is e : Is the concept o f an ombudsman feas ib le  in Alaska? Whom would

i t  benefit? What would be required to implement it ?  The fo llow ing  conclu­

sion is  an attempt to answer each o f these questions.

From the standpoint o f f e a s ib i l i t y , the geographic vastness o f the 

state presents form idable obstacles to the e ffective  function ing o f a sparsely 

staffed ombudsman's o ff ic e . There are , however, d e f in ite  population centers 

(Anchorage, Fairbanks, Juneau, and Ketchikan) which could be v is ite d  by the 

ombudsman on a frequent, scheduled bas is . The smaller towns and the bush areas 

could be v is ite d  by the ombudsman and h is s ta ff on a less frequent bas is . The 

twelve new native regional corporations might be induced to play a lia is o n  

function between the ombudsman and the bush areas to bring a much needed im- 

provament in  state governmental services to the outly ing  areas o f the state . 

Complaints from these v illa g e s  might be channeled through the corporations on 

a scheduled bas is . Hawaii, made up of is la n d s , also has a geographical problem, 

although not o f the magnitude of Alaska.

Lack of a homogenous population presents another f e a s ib i l i t y  obstacle . 

The Hawaii experience ind ica tes , however, that a geograph ically and c u ltu ra lly  

disparate population can be well served by an ombudsman on the state le v e l.

From th is , Alaskans have good reason to conclude th a t (a state w ith a scattered 

and heterogenous population needs an ombudsman a l l  the more and that the o ff ic e  

can be successfully implemented to meet the needs o f a l l  the people in  a l l  o f 

its  regions.
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I f  implemented successfu lly , the people o f the state themselves would 

be the ch ie f bene fic ia ries  of the ombudsman. They would have a sympathetic 

intermediary who is  knowledgeable of the interna l workings of governmental 

agencies. Leg is lators and the ir s ta f fs , the Governor and his s t a f f , and the 

departmental commissioners and th e ir  l in e  and s ta ff agencies would also be 

benefitted as shown in  the succeeding paragraphs. The widespread popular bene­

f i t s ,  however, that the ombudsman could produce need to be stressed p r im a r ily . 

I t  is  designed to serve, the people now in a myriad o f practica l ways which they 

can understand and appreciate. Open to a l l  who need its  services, the ombuds­

man's o ff ic e  is e ssen t ia lly  a c lassless type o f agency. I t  meets, however, the 

needs of those less a rt ic u la te  and knowledgeable about governmental a f fa ir s  to 

a greater extent than the more fortunate members of society.

The American experience w ith the ombudsman, and worldwide experience as 

w e ll ,  demonstrates that the existence o f the o ff ic e  does not affect ex is t in g  

p o l it ic a l and adm in istrative power structures or the d is tr ib u t io n  of power be­

tween le g is la t iv e , executive and ju d ic ia l agencies. This experience also 

demonstrates that the ombudsman does not challenge e x is t in g  structures at the 

top o f the power pyramid or become a meddlesome nuisance in  it s  lower reaches. 

The ju s t if ic a t io n  for the o ff ic e  rests on the s im p le , observable facts that 

modern government is complex and that the pub lic  often f a i ls  to understand it s  

processes and how to ava il i t s e lf  of it s  services.

What e ffect then would the ombudsman have on ex is t in g  le g is la t iv e  and 

executive agencies in  Alaska? (Proposals fo r an Alaska ombudsman do not in ­

clude the state ju d ic ia ry  w ith in  the ju r is d ic t io n  of the o f f ic e .)  Generally
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speaking, experience indicates that the ombudsman would increase th e ir  e f f i ­

ciency. Ind iv idua l le g is la to rs  and the ir staffs would have an agency at th e ir  

disposal to which they may re fe r a l l  c it ize n s ' complaints fo r investiga tion  and 

action . This would re lieve  them o f a burden which hampers the primary function 

of the le g is la t iv e  process, that of formulating and de libe ra t in g  upon le g is la ­

tio n . The year-round service of the ombudsman's o ff ic e  would assure that a l l  

meritorious complaints would be received and processed in  even fash ion . As a 

central rece iv ing o ff ic e , the ombudsman would be situated to observe patterns 

of grievances and be able frequently to suggest adm in istrative remedies which 

would benefit a l l  persons s im ila r ly  affected when an in d iv idua l complaint is  

processed.

This proposed system o f c it izen  complaint processing under the auspices 

of an ombudsman could serve to c la r ify  to the pub lic  the essentia l nature o f 

the le g is la t iv e  process and the inherent lim ita t io n s  under which an in d iv id ua l 

le g is la to r  attempts to serve the public who elected him or her and the state at 

la rge . Aside from those who have shouldered the burden of serving in  the state 

le g is la tu re , there are re la t iv e ly  few who understand the extent o f the demands 

which le g is la t iv e  service imposes upon the time and the fin anc ia l resources of 

the in d iv id u a l. Even though there is  l i t t l e  prospect that the pub lic  w i l l  ever 

understand th is  very w e ll , the ombudsman offers to the ind iv idua l le g is la to r  a 

re a lis t ic  hope that he or she, as well as constituents, w i l l  be served by the 

ombudsman.

Assessing the impact of the ombudsman on the executive branch presents * 

a more complex and e lusive problem than that of assessing its  effects on the
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state le g is la tu re . But, aga in , both the American and the worldwide experience 

w ith the ombudsman experiment should serve to a lla y  any doubts that the o ff ic e  

is  designed to e ffect a s ig n if ic a n t  s h if t  o f e ither p o lit ic a l or adm in istrative 

power.

Given the broad scope o f the ombudsman's investigatory powers over the 

executive branch, the most form idable objections to the creation o f the o ff ic e  

have usua lly  come from th is source when ombudsman proposals have been advanced. 

However, a fte r overcoming the in i t ia l  negative reaction to the idea , i t  has 

proved to be an even more welcome add ition to the governmental scene among 

executive branch agencies than among le g is la to rs  and the ir sta ffs  wherever the 

experiment has been tr ie d . How does one account fo r th is ready acceptance o f 

the ombudsman in  practice?

The essential ro le  o f the ombudsman as a conc ilia t io n  service between 

the pub lic  and its  governmental agencies has qu ick ly  emerged when the experiment 

has been t r ie d . In the evolution of the o f f ic e , ombudsmen have been armed at 

various times w ith the pov/er to prosecute and to take lessor yet stern cor­

rective measures in  reso lv ing c it iz e n 's  complaints. Such powers have not proved 

to be consistent w ith the sty le  and the technique of the successful ombudsman.

I t  is  noteworthy that where the power to prosecute 1s vested in  the o f f ic e , as 

i t  presently is in  some of the Scandanavian countries, i t  has seldom been exer­

c ised . One does not find  any American ombudsman experiment where the power to 

prosecute is  vested in  the o ff ic e . Such powers have not been included in  any 

o f the proposals fo r an Alaska ombudsman.



T yp ic a lly , the ombudsman has had an extensive background in  the govern­

mental system in which he is  appointed to serve and is  aware o f the po lic ie s  

and procedures of the system's various governmental agencies. When spec ific  

c it ize n s ' complaints do a r is e , the formal, lega l power of the ombudsman to 

compel the d isc losure o f spec ific  information seldom needs to be invoked. In­

formal and semi-formal procedures in  complaint processing are characteristic  

o f the ombudsman's practice .

There are a varie ty  o f complaint processing patterns to be found among 

governmental agencies. There is  one characteristic  problem, though, which one 

re gu la r ly  encounters. Too many complaints are e ither received a t or are re­

ferred up to a too high leve l in  the adm in istrative hierarchy. The typ ica l 

c it izens ' complaint ne ither requires the attention of top management nor can 

1t be s a t is fa c to r ily  resolved on that le v e l. Its  merit is  d i f f ic u lt  to assess 

on that level and even when such problems are resolved to the c it iz e n 's  

s a t is fac t io n , top management o f f ic ia ls  may have disrupted agency po lic ie s  and 

procedures which have been soundly devised at the operating le v e l.

The higher the complaint is  lodged and accepted, the more agency o f f i ­

c ia ls  In the chain o f conmand hierarchy are brought into confrontation w ith 

each other, frequently in  a c r is is  type o f atmosphere. R e la tive ly  simple 

c it ize n s ' complaints have been known to demoralize an agency serious ly  from 

top to bottom, to substan tia lly  reduce its  capacity fo r productive work output 

and to leave i t  in  a state of tense an t ic ipa t ion  that such an event w i l l  soon 

recur with s im ila r  re su lts .



The impart ia l i ty  o f  the ombudsman also benefits the entire administra­
t ive organization when unreasonable c it izens' complaints are received or when 
service demands are made o f  an organization which eir.her l i e  beyond the re ­
sources o f  the agency to f u l f i l l  or which would disproport ionately divert 
agency resources to the benefit o f  one person. Ombudsmen are perceptive to 
such situations and assume the responsib i l i ty  o f  explaining to the d issa t is f ied  
c it izen why his demands cannot be met. Fair-minded cit izens tend to regard an 
ombudsman's explanation as more objective ana re l iab le  than that o f  a represen­
ta t ive  o f  the agency and as a resu l t  they tend to accept his conclusions rather 
than to press the ir case further or to renew i t  at a la te r  date. In those 
instances where the complaining c it izen demonstrates a lack o f  concern fo r  f a i r ­
ness and reasonableness, the ombudsman serves as a protective buffer fo r  the 
agency against overly aggressive conduct.

Top management in an administrative agency are less involved in the 
entire cit izens' complaint process when the services o f  an ombudsman are a v a i l ­
able. From their point of view the ombudsman provides both a species o f  
consulting service af fording them re l iab le  reports on the performance o f  their 
operating personnel and a species o f  in-service training fo r  the i r  operating 
personnel when the job can be done better.

The ombudsman intervenes at the lowest level o f  the administrative 
hierarchy where cit izens' complaints can be resolved. In this manner he may 
correct inequitable practices o f  which top level administrators are unaware.
His very presence can stimulate f i r s t  l ine supervisors and the i r  personnel into 
re-examining problems within the framework o f  agency policy and to attempt to
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resolve c it izens' complaints without re fer r ing the issue to higher administra­
t ive o f f i c i a l s .  In modern management terminology, the ombudsman brings 
"positive reinforcement" to the f i r s t  l ine  supervisor and his personnel.

During the f i r s t  year of operation in Hawaii, $103,000 was provided as 
an operating budgetJ The f i r s t  year o f  operation in Alaska would require only 
a small s t a f f ,  probably the ombudsman himself and a secretary. The objective 
during the f i r s t  year would be setting up the o f f i c e  and publicizing i t .  Some 
travel outside Alaska would be involved to observe other ombudsmen in action. 
Extensive use o f  long distance telephone service would be necessary in a state 
the size o f Alaska. No matter in which c i ty  the ombudsman were to be located, 
extensive travel within the state would be required.

A budget figure o f  $100,000 would appear to be adequate f o r  the f i r s t  
year o f  operation. This would allow $50,000 fo r  sa la r ie s ,  $20,000 f o r  travel 
and $30,000 fo r  o f f i c e  expenses, depending upon what f a c i l i t i e s  and equipment 
were made avai lab le . This f igure would probably double or t r i p l e  during the 
second year o f  operation due to increases in s t a f f ,  travel and related ex­
penses as the services provided became more widely known. The budget would 
then level o f f  and remain f a i r l y  sta t ic  (subject to in f la t ion )  since primary 
advantages o f  the concept are small s ize and personal attention.

^State o f  Hawaii, Report Number i , p. 2.



The actual record of the Hawaii experience with i t s  Off ice o f the 
Ombudsman presents the kind o f  data which concretely demonstrates the broad 
range o f  problems with which their ombudsman has been concerned and his e f ­
fective disposition o f  a heavy caseload.^ The following summaries o f  cases 
were taken from the Hawaiian Ombudsman’ s Report Number 2 f o r  the f i r c a l  year 
1970-1971. The cases ware selected to give a general idea o f  the types of 
complaints received and their reso lut ion . They cover areas where agency 
corrective action was indicated, where the agency had taken appropriate ac­
t ion , and where leg is la t ive  action was required. Following the summaries 1s 
a chart indicating complaints broken down by department and whether o r  not 
they were ju s t i f i e d .

Selected Cases
An unsuccessful bidder on some o f f ic e  equipment complained about 

bidding I r r e gu la r i t i e s .  The Department of Education was contacted and a sub­
sequent Attorney General decision cal led fo r  re jection of a l l  bids and re- 
advertisement.

A community schools instructor complained about being underpaid fo r  
actual number o f  hours taught. After interviews with students and the

*See State o f  Hawaii, Off ice o f  the Ombudsman, Fiscal Year 1969-1970/ 
Report Number 1, Fiscal Year 1970-1971/Report Number 2 , and Fiscal Year 1971- 
1972/Report Number 3 (HonoUiTu: GfTTce of the Ombudsman, 197T, 1972 and 1973}.
O e p o r t  Number 4 was not yet avai lab le when this governmental pro ject report was f ina l i zed .

APPENDIX
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reg is t ra r  i t  was determined that an e r ro r  had been made and the Department o f  
Education vo lunta r i ly  agreed to pay the contested amount.

A State Board was accused of being prejudiced against a certain racia l 
group in i t s  work. The ombudsman made a study o f  s t a t i s t i c s ,  board f i l e s  and 
actions and then determined the charges were unfounded.

A c it izen complained o f  unsanitary odors coining from a neighbor's hog 
farm. Following the ombudsman's inquiry, a sanitarian inspected the farm and 
found waste from the pigpen being discharged into a non-functioning cesspool. 
Orders were issued by the Department o f  Health to remove the hogs.

A complaint was received regarding the lack o f  school bus service to 
an area. The ombudsman investigated and found the reasoning fo r  not serving 
the area j u s t i f i e d ,  but suggested ways in which the situation might be resolved. 
The suggestions were followed and the situation was resolved by the complainants 
themselves.

A claimant fo r  unemployment compensation complained that he was ex­
periencing undue delay in receiving his compensation. The ombudsman Investi­
gated and found that corrective action had already been instigated by the 
department.

A cit izen complained'of rude and uncalled fo r  treatment by the Parks 
Division personnel while camping in a state park. The employee did not furnish 
any ident i f icat ion at the time. Following the ombudsman's inquiry, the employee 
was reprimanded and a l l  employees were provided identifying shoulder patches.

Welfare recipients claimed rental allowances were not su f f ic ien t  to 
maintain health and comfort. The ombudsman found the rates were set by the
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l eg is la tu re ,  not the agency, and suggested the group te s t i f y  before the appro­
pr iate leg is la t ive  committee.

A c it izen action group complained they were denied a copy o f  a public 
hearing t ranscript . The ombudsman informed the responsible o f f i c i a l  that a 
Hawaii Statute made minutes o f boards and agencies public records and thus 
avai lab le to the general public with a fee assessed fo r  copying. Subsequently, 
arrangements were worked out whereby the complainant was provided a copy.

A complaint was received that the State o f  Hawaii should provide park­
ing fo r  citizens on ju ry duty. The ombudsman investigated and found there was 
no reasonable way the State could provide parking unti l additional parking lo ts  
were made availab le .

A welfare recipient complained that despite repeated requests to the 
Department o f  Social Services, she had not been assigned a social worker. The 
ombudsman's investigation disclosed that the Department had tr ied repeatedly 
to contact the complainant, but she was never a t  the address given. The com­
plainant was informed she must make an e f f o r t  to be avai lab le .

A taxpayer complained that although he had paid a previous year's State 
Income Tax, he had been not i f ied o f tax delinquency. He could not locate any
records arid could not a f fo rd  to pay the bank to search fo r  a copy o f his can­
ce l led check. The ombudsman convinced the Department o f  Taxation to make a 
more thorough search and the return was found misf i led .

A resident liv ing on a narrow d i r t  road that was nevertheless a public 
thoroughfare complained o f  lack o f  garbage co l lec t ion . The ombudsman inves t i ­
gated and agreement was reached with the City and County o f  Honolulu that they 
would service the area with a smaller than normal vehicle provided the resident 
would allow turning around in his driveway.



TABULATION OF CASES 
OFFICE OF OMBUDSMAN, STATE OF HAWAII 

FISCAL YEARS, 1969-1970,- 1970-1971, 1971-1972 
(by department)!

1969-1970 1970-1971

Investigated Investigated

Jus t l -  Unjust!- Infor-^ • Just 1 -  Unjustl-
Dcpartment Received2 f led fled mat! on Received fled f 1 r.d

Accounting and
. General. Services .  ...   33 19 7 5 2d 12 7
Agriculture . . .’ ......................... 10 1 7 2 6 2 4
Attorney General. . . . . . . . . . .  10 4 3 3 6 2 3
Budget and Finance...................... . 1 1  5 • 3 1 18 7 6
Defense  ...................................................  1 0 1 0 3 0 2
Education . . . . . . . . . . . . . .  63 38 17 7 61 . 29 22
Hawaiian Home Lands 5 1 1 0 13 4 5
Health....................................................■...............  60 29 10 4 . 45 17 15
Labor and Industrial ■ .
Relations............................................................  66 22 20 10 G1 27 35

land and Natural
Resources. . . . . . . . . . . . . .  29 9 14 3 25 9 14

Personnel Services. . . . . . . . . . .  10 5 5 6 15 3 1 1
Planning and Economic
Development,   4 0 0. 4 2 0 1

Regulatory Agencies . . . . . . . . .  60 1 1  16 1 1  50 23 15
Social Services and
Housing...........................................  03 22 30 14 103 27 59

Taxation...........................................  30 7 14 0 50 10 25
Transportation.................................. ......  62 13 27 5 46 19 14
University of Hawaii.................................* . 41 20 9 7 . 5 0  23 10
Counties....................................................1 . . .  229 65 02 40 209 64 72
Lieutenant Governor.....................................  1 1 0 0 1 0 0
Consumer Pro tect ion .....................................  1 1  3 4 3 6 2 2
Hawaii Office of
Equal Opportunity....................  1 0 0 0 0 0 0

TOTAL........................................................■ . . .  811 275 206 133 022 230 323

Infor­
mation

11
3
7
3
2

10
1

37

47

10
0

56
34
13
19

1 15
7

37

1

406

Received

Investigated

Just i -  Unjusti­
fied f icd

1971-1072

Infor­
mation

i f 12 5 6
3 0 2 1
0 2 4 7

10 7 0 6
2 0 1 0

C-6 23 25 '23
0 4 4 2

40 0 19 24

93 43 43 47-

30 12 10 13
12 2 7 6

4 1 2 6
41 7 24 34

147 32 76 62
42 10 22 20
43 12 14 6
57 16 19 20

155 40 71 C5
0 0 0 2
B 0 7 14

.1 1 0 C

007 232 3 64 365

* Abstracted from State of Hawaii, Office of the Ombudsman, Fiscal Year Reports No. 1 ,  2 and 3.

2At the end of each f iscal year there were Received complaints'which v/erc either subsequently withdrawn or in the process of investigation 
and resolution. Therefore the sum of the figures in the Just i f ied and Unjustified columns docs not usually equal the figure in the Received column.

3As the Hawaii Ombudsman’ s off ice developed over the three years shown, i t  was perceived that certain Inquiries should not be class i f ied as 
c itizens'  "complaints" since the Inquiring citizen needed only to be'given correct information and guidance to solve his problem. For f iscal years 
1970-1971 and 19/1-1972 Informational Inquiries- were not Included In the total of Received complaints. For the purpose of this study the Information 
column has been Included because It lends perspective to the broad range of public services which the Hawaii Office of Ombudsman performs.
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O r g i n i a l  Sponso r :  K e r t t u l a ,  M i l l e r ,
C r o f t ,  W i l l i s ,  Hohrnan, R a a e r ,  Huber 
ana Rodey

Offered: 2/12/75
R e f e r r e d :  F i n a n c e

IN THE SENATE BY THE STATE AFFAIRS COMMITTEE

CS FOR SENATE B IL L  NO. 1 ( e f f .  d a t e  & Ct .  Ru le  f a i l e d )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINTH LEGISLATURE -  FIRST SESSION 

A B ILL

For  an Act e n t i t l e d :  "An Act c r e a t i n g  th e  o f f i c e  o f  the ombudsman."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

s S e c t i o n  1 .  AS 24 i s  amended by add ing  a new ch ap t e r  to r e a d :

CHAPTER 55. OFFICE OF THE OMBUDSMAN.

ARTICLE 1 .  ORGANIZATION.

S e c .  2 k .5 5 . 0 1 0 .  OFFICE OF THE OMBUDSMAN. There  i s  c r e a t e d  in  

the l e g i s l a t i v '  branch o f  the  s t a t e  the  o f f i c e  o f  th e  ombudsman.

S e c .  2 4 .5 5 .0 20 .  APPOINTMENT OF THE OMBUDSMAN. (a)  The r u l e s  

committee  or : he s e n a t e  s h a l l  examine p e r son s  to  s e r v e  a s  the ombuds­

man r e g a r d in g  t h e i r  q u a l i f i c a t i o n s  and a b i l i t i e s  and s h a l l  p l a c e  the  

name o f  one or more p e r son s  recommended b e f o r e  the  s e n a t e  f o r  a p p o i n t ­

ment a s  t.he ombudsman.

(b) A c a n d id a t e  f o r  appointment as the ombudsman s h a l l  be nomi­

n a ted  by th e  s e n a t e  by a concu r r en t  r e s o l u t i o n  adopted by a r o l l  c a l l  

v o t e  o f  a m a j o r i t y  o f  i t s  members en t e r ed  in  th e  j o u r n a l .  The 

appointment o f  a p er son  nominated a s  the ombudsman by the s e n a t e  i s  

e f f e c t i v e  i f  h i s  c and id a c y  i s

( J )  con f i rmed by a r o l l  c a l l  v o t e  o f  a m a j o r i t y  o f  the  

members o f  the house o f  r e p r e s e n t a t i v e s  en t e r ed  in  the  j o u r n a l ;  and

(2) approved by tne go ve rno r .

(c) However ,  the  gove rno r  may v e t o  the  appointment and r e tu rn  

i t ,  w i th  a  s t a t emen t  o f  h i s  o b j e c t i o n s ,  to  the s e n a t e .  Upon r e c e i p t  

o f  a v e t o  message t h e  l e g i s l a t u r e  s h a l l  meet immed ia t e ly  i n  j o i n t  

s e s s i o n  and r e c o n s i d e r  ap p ro v a l  o f  the  ve to ed  appo in tmen t .  The ve toed

C S S B  1 ( e f f . d a t e  & C t . R u l e  failed)
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appointment becomes e f f e c t i v e  by an a f f i r m a t i v e  v o t e  o f  tw o - t h i r d s  o f  

th e  membership o f  the  l e g i s l a t u r e  i n  j o i n t  s e s s i o n .  The voce  on 

r e c o n s i d e r a t i o n  o f  a v e t o ed  appo intment s h a l l  be e n t e r e d  i n  the  j o u r n a l s  

o f  both  hou se s .

(d) The appo intment o f  the ombudsman becomes e f f e c t i v e  i f ,  w h i l e  

the  l e g i s l a t u r e  i s  i n  s e s s i o n ,  the  governor  n e i t h e r  app ro ve s  nor 

v e t o e s  i t  w i t h i n  15  d a y s ,  Sundays e x c e p t e d ,  a f t e r  i t s  d e l i v e r y  to  him.

I f  the  l e g i s l a t u r e  i s  not i n  s e s s i o n  and the  gove rno r  n e i t h e r  approves

nor v e t o e s  th e  appointment w i t h i n  20 d a y s ,  Sundays e x c e p t e d ,  a f t e r  i t s  

d e l i v e r y  to  him, the appointment becomes e f f e c t i v e .

S e c .  2 ^ . 5 5 . 0 3 0 .  QUALIFICATIONS; PROHIBITION AGAINST POLITICAL 

ACTIVITY. (a)  No person may s e r v e  as  ombudsman

( 1 )  w i t h i n  two y e a r s  o f  the l a s t  day on which he s e r v e d  as 

a member o f  the  l e g i s l a t u r e ;

(2) w h i l e  he i s  a c a n d id a t e  f o r  or  h o ld s  any o t h e r  n a t i o n a l ,  

s t a t e ,  o r  m un ic ip a l  o f f i c e ;

(3) w h i l e  he i s  engaged i n  any o th e r  o c c u p a t i o n  f o r  which 

he r e c e i v e s  compensa t ion ;  and

(il) u n l e s s  he i s  a t  l e a s t  2 1  y e a r s  o f  age and i s  a q u a l i ­

f i e d  v o t e r  who has  been a r e s i d e n t  o f  the  s t a t e  f o r  a t  l e a s t  t h r e e  

y e a r s .

(b) The ombudsman and members o f  h i s  s t a f f  s h a l l  m a in t a in  the  

i n t e g r i t y  and im p a r t i a l i t y  o f  the ombudsman's f u n c t i o n s  and s e r v i c e s  

by r e f r a i n i n g  from j o i n i n g  o r  suppo r t i n g  a p a r t i s a n  or  n on p a r t i s a n  

p o l i t i c a l  o r g a n i z a t i o n ,  f a c t i o n  or  a c t i v i t y  which would tend to  under ­

mine the  e s s e n t i a l  n o n p a r t i s a n  n a tu r e  o f  t h e i r  f u n c t i o n s  and s e r v i c e s ,  

i n c l u d i n g  but not l im i t e d  to  the making o f  p o l i t i c a l  c o n t r i b u t i o n s .  

However ,  t h i s  s u b s e c t i o n  does not r e s t r i c t  t h e  ombudsman or  members o f  

h i s  s t a f f  irom e x p r e s s i n g  p r i v a t e  o p in i o n ,  r e g i s t e r i n g  a s  to  p a r t y ,  or

- 2 -
JSSB 1 (eff. date  4 C t . R ul e  failed)



S e c .  2 4 .5 5 .0 40 .  TERM OF OFFICE. (a)  The term o f  o f f i c e  o f  the  

ombudsman i s  f i v e  y e a r s .  An ombudsman may be r e a p p o in t e d  but may not 

s e r v e  f o r  more than t h r e e  t e rm s .

(b) I f  th e  term o f  an ombudsman e x p i r e s  w i thou t  the  appointment 

o f  a  s u c c e s s o r  under t h i s  c h a p t e r ,  th e  incumbent ombudsman may con t inu e  

in  o f f i c e  u n t i l  a s u c c e s s o r  i s  a p p o in t e d .  I f  t h e  ombudsman d i e s ,

r e s i g n s ,  becomes i n e l i g i b l e  to  s e r v e ,  or i s  removed or  suspended from

o f f i c e ,  the deputy ombudsman becomes a c t i n g  ombudsman u n t i l  a new 

ombudsman i s  a ppo in t ed  f o r  a f u l l  te rm .

S e c .  2 4 .5 5 .0 50 .  REMOVAL. The l e g i s l a t u r e ,  by a tw o - t h i r d s  vo t e  

In each hou se ,  may remove o r  suspend the ombudsman from o f f i c e ,  but 

on l y  f o r  n e g l e c t  o f  d u t y ,  m i s conduc t ,  or  d i s a b i l i t y .

S e c .  2 4 .5 5 .060 .  COMPENSATION. The ombudsman i s  e n t i t l e d  to  

r e c e i v e  an annua l  s a l a r y  e qu a l  t o  t h a t  o f  the  c h i e f  j u s t i c e  o f  the 

supreme c o u r t .

S e c .  2 4 .5 5 .0 70 .  STAFF AND DELEGATION. (a )  The ombudsman s h a l l

appo in t  a deputy ombudsman; he s h a l l  a l s o  appo in t  a s s i s t a n t s  and

c l e r i c a l  p e r s o n n e l  n e c e s s a r y  to  c a r r y  out the  p r o v i s i o n s  o f  t h i s  

c h a p t e r .

(b) The ombudsman may d e l e g a t e  to  h i s  deputy o r  a s s i s t a n t s  any

o f  h i s  d u t i e s  e x c e p t  t h o s e  s p e c i f i e d  i n  s e c s .  190 -  200 o f  t h i s  c h ap t e r  

however ,  d u r in g  the  ombudsman's ab sence  from h i s  p r i n c i p a l  b u s i n e s s  

o f f i c e s ,  the  ombudsman may d e l e g a t e  th e  d u t i e s  s p e c i f i e d  in  s e c s .

190 -  200 o f  t h i s  c h ap t e r  to  h i s  deputy f o r  the d u r a t i o n  o f  h i s  ab sence  

Those d u t i e s  s p e c i f i e d  in  s e c s .  190 -  200 o f  t h i s  c h a p t e r  s h a l l  be 

per formed by th e  deputy  ombudsman when he i s  s e r v i n g  a s  a c t i n g  ombuds­

man under s e c .  40(b) o f  t h i s  c h a p t e r .

(c) The ombudsman and the  s t a f f  appo in t ed  by him a re  in  the

voting.

- 3 - C S S B  1 (eff. d a t e  Sc Ct. Rui e  f a i l e d )
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exempt s e r v i c e  under AS 3 9 * 2 5 . 1 1 0 .

S e c .  2 4 .5 5 .0 80 .  OFFICE FACIL IT IES  AND ADMINISTRATION. (a)  The 

A l a s k a  L e g i s l a t i v e  C oun c i l  s h a l l  p r o v i d e  s u i t a b l e  o f f i c e  space  and 

equipment f o r  the  ombudsman and h i s  s t a f f .

(b) The s a l a r y  and b e n e f i t s  o f  the  ombudsman and h i s  permanent 

s t a f f  s h a l l  be p a id  through th e  same p ro cedure s  used f o r  payment o f  

the  s a l a r i e s  and b e n e f i t s  o f  o t h e r  permanent l e g i s l a t i v e  emp lo yee s .

(c) The ombudsman s h a l l  submit a budget f o r  each f i s c a l  y e a r  to 

the  f i n a n c e  commit tees  o f  the  l e g i s l a t u r e  and s h a l l  a n n u a l l y  submit an 

e s t im a t e d  budget to  the  g o ve rn o r  f o r  i n f o rm a t i o n  purpose s  in  the  

p r e p a r a t i o n  o f  the  e x e c u t i v e  budge t .

S e c .  2 4 .5 5 .0 90 .  PROCEDURE. The ombudsman s h a l l ,  by r e g u l a t i o n s  

adopted under the  A d m i n i s t r a t i v e  P ro cedure  Act (AS 4 4 .6 2 ) ,  e s t a b l i s h  

p ro cedu re s  f o r  r e c e i v i n g  and p r o c e s s i n g  c o m p l a i n t s ,  c ondu c t in g  I n v e s t i ­

g a t i o n s ,  and r e p o r t i n g  h i s  f i n d i n g s .  However ,  he may not l e v y  f e e s  

Tor the  subm is s ion  o r  i n v e s t i g a t i o n  o f  c om p l a in t s .

ARTICLE 2 . JURISDICTION AND INITIATION OF INVESTIGATIONS.

S e c .  2 4 . 5 5 . 1 0 0 .  JURISDICTION. (a) The ombudsman has j u r i s d i c ­

t i o n  to  i n v e s t i g a t e  the a d m i n i s t r a t i v e  a c t s  o f  a g e n c i e s .

(b) The ombudsman may e x e r c i s e  h i s  powers w i thou t  r e g a rd  to  the 

f i n a l i t y  o f  an a d m i n i s t r a t i v e  a c t .

S e c .  2 4 . 5 5 . 1 1 0 .  INVESTIGATION OF COMPLAINTS. The ombudsman 

s h a l l  i n v e s t i g a t e  a c omp la in t  which i s  an a p p r o p r i a t e  s u b j e c t  f o r  

i n v e s t i g a t i o n  under s e c .  150 o f  t h i s  c h a p t e r ,  u n l e s s  he b e l i e v e s  t h a t

( 1 )  t h e r e  i s  p r e s e n t l y  a v a i l a b l e  an adequa te  remedy f o r  the  

g r i e v a n c e  s t a t e d  i n  the c om p l a in t ;

(2) the com p la in t  r e l a t e s  to  a ma t t e r  t h a t  i s  o u t s i d e  the 

j u r i s d i c t i o n  o f  the ombudsman;

(3) the  comp la in t  r e l a t e s  to an a d m i n i s t r a t i v e  a c t  o f  which

CSSB 1  ( e f f .  d a t e  & C t . Ru le  - 4 -
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the complainant has had knowledge for an unreasonable length of time 

before the complaint was submitted;

((|) the complainant does not have a sufficient personal 

interest in the subject matter of the complaint;

(5) the complaint is trivial or made in bad faith;

(6) the resources of the ombudsman's office are insufficient

for adequate investigation; or

(7) there are other complaints more worthy of the ombudsman'

a t t e n t i o n .

Sec. 2(1.55.120. INVESTIGATION ON T HE O M B U D SMAN'S MOTION. The 

ombudsman may investigate the administrative act of an agency on his 

own motion if he reasonably believes that it is an appropriate subject 

for investigation under sec. 150 of this chapter.

Sec. 2(1.55.130. NOTICE TO COMPLAINANT. (a) If the ombudsman

decides not to investigate a complaint, he shall inform the complainant 

of that deci s i o n  and shall state his reasons unless he reasonably 

believes it is inappropriate to state his reasons.

(b) If the o m budsman decides to investigate a complaint, he 

shall notify the complainant of his decision.

Sec. 2(1.55.1^0. NOTICE TO THE AGENCY. If the ombudsman decides 

to investigate a complaint, he shall notify the agency of his intention 

to investigate unless he believes that advance notice will unduly 

hinder the i n v e stigation or make it ineffectual.

ARTICLE 3- INVESTIGATIONS.

Sec. 2(1.55.150. APPROPRIATE SUBJECTS FOR INVESTIGATION. (a) An 

appropriate subject for investigation by the ombudsman is an a d m i n i­

strative act of an agency which the ombudsman has reason to believe 

might be

(1) contrary to law;

“5“ C S S B  1 (eff. d a t e  * C t . Rul e  failed)
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(2) u n r e a s o n a b l e ,  u n f a i r ,  o p p r e s s i v e ,  a r b i t r a r y ,  c a p r i c i o u s ,  

an abuse o f  d i s c r e t i o n ,  o r  u n n e c e s s a r i l y  d i s c r im i n a t o r y ,  even though

in  a c c o rd anc e  w i th  l aw ;

(3) based on a m i s t a k e  o f  f a c t ;

(1)) based on improper or  i r r e l e v a n t  g round s ;

(5) unaccompanied by an adequa te  s t a t emen t  o f  r e a s o n s ;

(6) per formed in  an i n e f f i c i e n t  manner ; or

(7) o t h e rw i s e  e r r o n e ou s .

(b) 'Die ombudsman may i n v e s t i g a t e  to  f i n d  an a p p r o p r i a t e  remedy.

S e c .  2 4 . 5 5 . 1 6 0 .  INVESTIGATION PROCEDURES. In  an i n v e s t i g a t i o n ,  

the ombudsman may

( 1 )  make i n q u i r i e s  and o b t a i n  I n f o rm a t i o n  a s  he c o n s i d e r s

n e c e s s a r y ;

(2) e n t e r  w i thou t  n o t i c e  t o  i n s p e c t  th e  p r em is e s  o f  an 

a g e n c y ,  but on l y  when agency  p e r s o n n e l  a r e  p r e s e n t ;  and

(3) ho ld  p r i v a t e  h e a r i n g s .

S e c .  2 4 . 5 5 . 1 7 0 .  POWERS. (a )  S u b j e c t  to  th e  p r i v i l e g e s  which 

w i t n e s s e s  have in  the  c o u r t s  o f  t h i s  s t a t e ,  the ombudsman may

( 1 )  compel by subpoena ,  a t  a s p e c i f i e d  t ime arid p l a c e ,  the 

appearance  and sworn t e s t im ony  o f  any person who the ombudsman r e a s o n ­

a b l y  b e l i e v e s  may be a b l e  to  g i v e  in f o rm a t i o n  r e l a t i n g  to  a ma t t e r  

under i n v e s t i g a t i o n ;  and

(2) compel any p e r s o n ,  by subpoena ,  t o  produce documents ,  

p a p e r s ,  o r  o b j e c t s  which th e  ombudsman r e a s o n a b l y  b e l i e v e s  may r e l a t e  

t o  the  m a t t e r  under i n v e s t i g a t i o n .

(b) I f  a p er son  r e f u s e s  to  comply w ith  a subpoena i s s u e d  under

(a)  o f  t h i s  s e c t i o n ,  the  s u p e r i o r  cou r t  may, on a p p l i c a t i o n  o f  the  

ombudsman, compel ob ed i e n c e  by p r o c e e d in g s  f o r  contempt in  the  same 

manner a s  i n  the c a s e  o f  d i s o b e d i e n c e  to  the  r equ i r em en t s  o f  a subpoena 

1  ( e f f .  d a t e  & C t .  Ru le  f a i l e d )  -6-
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i s s u e d  by the  court , o r  r e f u s a l  t o  t e s t i f y  i n  the c o u r t .

ARTICLE 4. FROCEDURE AND REPORTS AFTER INVESTIGATION.

S e c .  2 4 . 5 5 . 1 8 0 .  CONSULTATION WITH AGENCY. B e f o r e  g i v i n g  an 

op in i o n  or recommendat ion which i s  c r i t i c a l  o f  an agency  o r  p e r s o n ,  

the  ombudsman s h a l l  c o n s u l t  w i th  t h a t  agency or p e r son .

S e c .  2 4 . 5 5 . 1 9 0 .  FROCEDURE AFTER INVESTIGATION. (a)  The ombuds­

man s h a l l  r e p o r t  h i s  o p in i o n  and recommendations t o  an agency  i f  he 

f i n d s ,  a f t e r  i n v e s t i g a t i o n ,  tha t

( 1 )  a m a t t e r  shou ld  be f u r t h e r  c o n s id e r e d  by the  a g e n c y ;

(2) an a d m i n i s t r a t i v e  a c t  shou ld  he mod i f i ed  o r  c a n c e l l e d ;

( j )  a s t a t u t e  o r  r e g u l a t i o n  on which on a d m i n i s t r a t i v e  a d

i s  ba sed  shou ld  be a l t e r e d ;

(4) r e a s o n s  shou ld  be g i v e n  f o r  an a d m i n i s t r a t i v e  ac t , ;

(5) any o th e r  a c t i o n  shou ld  be t a k en  by the a g en c y ;

(6) t h e r e  a r e  no grounds f o r  a c t i o n  by the  a g e n c y ;  ox-

(7) the  a g e n c y ' s  a c t  was a r b i t r a r y  or c a p r i c i o u s ,  c o n s t i t u t e d

an abuse o f  d i s c r e t i o n ,  or was o th e rw i s e  e r roneou s  or not i n  a c co rd ance  

w ith  the  l aw .

(b) The ombudsman may r equ e s t  the agency  to n o t i f y  him,  w i t h i n  a

s p e c i f i e d  t im e ,  o f  any a c t i o n  taken  on h i s  recommendat ions .

S e c .  2 4 .5 5 . 2 0 0 .  PUBLICATION OF RECOMMENDATIONS. W ith in  a 

r e a s o n a b l e  amount o f  t ime a f t e r  the  ombudsman r e p o r t s  h i s  o p in i o n  and 

recommendations t o  an agency  he may p r e s en t  h i s  o p in i o n  and recommen­

d a t i o n s  to  the  g o v e r n o r ,  the  l e g i s l a t u r e ,  the  p u b l i c  o r  any o f  t h e s e .

The ombudsman s h a l l  i n c l u d e  w ith h i s  o p in i o n  any r e p l y  made by the  

a g en c y .

S e c .  2 4 . 5 5 . 2 1 0 .  NOTICE TO THE COMPLAINANT. A f t e r  a r e a s o n a b l e  

t ime has  e l a p s e d ,  the ombudsman s h a l l  n o t i f y  the comp la inan t  o f  the  

a c t i o n s  taken  by him and by the agency .

“7_ CSS B  1 (eff. date & Ct. R u l e  failed;



ARTICLE 5. MISCELLANEOUS

S e c .  2 * 1 .55 .220 .  MISCONDUCT SY AGENCY PERSONNEL. I f  the  ombudsman 

b e l i e v e s  t h e r e  i s  a b reach  of duty  or  misconduct  by an o f f i c e r  or  

employee o f  an agency  in  th e  conduct  of h i s  o f f i c i a l  d u t i e s ,  the  

ombudsman s h a l l  r e f e r  the m a t t e r  to  the  c h i e f  e x e c u t i v e  o f f i c e r  o f  the  

apency  o r ,  when a p p r o p r i a t e ,  t o  a grand J u r y  or  to  any o t h e r  a p p r o p r i ­

a t e  o f f i c i a l  o r  a g en c y .

S e c .  2* 1 .55 .230 .  ANNUAL REPORT. The ombudsman s h a l l  submit to 

the  l e g i s l a t u r e  and the p u b l i c  an annua l  r e p o r t  o f  h i s  a c t i v i t i e s  

under t h i s  c h a p t e r .

S e c .  2*1 .55.2*10 . JUDICIAL REVIEW. A p ro c e ed in g  or d e c i s i o n  o f  

the  ombudsman may be r e v i ew ed  i n  s u p e r i o r  c ou r t  on ly  to de te rm ine  i f  

i t  i s  c o n t r a r y  to the p r o v i s i o n s  o f  t h i s  c h a p t e r .

S e c .  2 * 1 .55 .250 .  IMMUNITY OF THE OMBUDSMAN. No c i v i l  a c t i o n  

may be brought a g a i n s t  the ombudsman or  a member o f  h i s  s t a f f  f o r  a n y ­

t h i n g  done ,  s a i d  or  om i t t ed  in  p e r fo rm ing  h i s  d u t i e s  o r  r e s p o n s i b i l i ­

t i e s  under t h i s  c h a p t e r .

S e e .  1 * 1 . 5 5 . 260 .  LETTERS TO OR FROM OMBUDSMAN. A l e l . t -T  to the 

ombudsman from a per son  tie Id  i n  cu s tody  by an agency s h a l l  be fo i 'warh 'd  

im m ed i a t e l y ,  unopened,  to  the ombudsman. A . l e t t e r  from the ombudsman 

to a p e r son  h e l d  in  cu s tod y  by an agency  s h a l l  be d e l i v e r e d  im med ia t e l y  

unopened , to  the  p e r son .

S e c .  2 * 1 .55 .270 .  TIME FOR JUDICIAL REVIEW OF AGENCY ACTION. Th is  

c h ap t e r  I n  no way e x t e n d s  the  t ime l i m i t  i n  which j u d i c i a l  r e v i ew  o f  

agency  a c t i o n  must be s ou gh t .

S e c .  2h . 5 5 . 2 8 0 . PENALTY. A p e r son  who w i l f u l l y  h i n d e r s  the 

l a w f u l  a c t i o n s  o f  the  ombudsman or  h i s  s t a f f ,  o r  who w i l f u l l y  v  fn. >.• 

to  comply w i th  t h e i r  l aw fu l  demands, o r  who w i l f u l l y  v i o l a t e . ;  ':'(()

o f  t h i s  c h a p t e r ,  i s  g u i l t y  o f  a misdemeanor and upon c o n v i c t i o n  i s  

CSSB 1  ( e f f .  d a t e  ft C t .  Rule  f a i l e d )  -U-



pun i s h a b l e  by a f i n e  o f  not more than $ 1 , 0 0 0 .

S e c .  2* 1 .55 .290 .  ADMINISTRATIVE PROCEDURE ACT. The a d m i n i s t r a t i v e  

a c t s  o f  the ombudsman a r e  not  s u b j e c t  to the  p r o v i s i o n s  o f  th e  Adm in i s ­

t r a t i v e  Procedure  Act (AS *1*1 .62),  e x c e p t  as p ro v id ed  in  s e c .  90 o f  

t h i s  c h a p t e r .

S e c .  2* 1 .55 .300 .  CONFLICT OF INTEREST. The ombudsman, the 

deputy ombudsman and t h e i r  p r o f e s s i o n a l  s t a f f  a r e  s u b j e c t  to  AS 39 .50 

( c o n f l i c t  o f  i n t e r e s t ) .

S e c .  2 * 1 . 5 5 . 3 10 .  DEFINITIONS. I n  t h i s  c h ap t e r

( 1 )  " a d m i n i s t r a t i v e  a c t "  means an a c t i o n ,  om i s s i o n ,  d e c i s i o n ,  

recommendation ,  p r a c t i c e ,  p o l i c y ,  o r  p rocedure  o f  an a g e n c y ,  but does 

not i n c l u d e  th e  p r e p a r a t i o n  o r  p r e s e n t a t i o n  o f  l e g i s l a t i o n  o r  the 

s u b s t a n t i v e  con t en t  o f  a j u d i c i a l  o r d e r ,  d e c i s i o n  o r  o p i n i o n ;

(2) " a g en c y "  I n c l u d e s  a depa r tmen t ,  o f f i c e ,  I n s t i t u t i o n ,  

c o r p o r a t i o n ,  a u t h o r i t y ,  o r g a n i z a t i o n ,  commiss ion ,  commit t e e ,  c o u n c i l  

or board o f  a m u n i c i p a l i t y  o r  in  the  e x e c u t i v e ,  l e g i s l a t i v e  o r  j u d i ­

c i a l  b ranches  o f  the s t a t e  government ,  and a depa r tmen t ,  o f f i c e ,  

i n s t i t u t i o n ,  c o r p o r a t i o n ,  a u t h o r i t y ,  o r g a n i z a t i o n ,  commis s ion ,  com­

m i t t e e ,  c o u n c i l  or board o f  a m u n i c i p a l i t y  or  o f  the  s t a t e  government 

independent  o f  the e x e c u t i v e ,  l e g i s l a t i v e  and j u d i c i a l  b r a n c h e s ;  i t  

a l s o  I n c l u d e s  an o f f i c e r ,  employee or member o f  an " a g en c y "  a c t i n g

or  p u rp o r t i n g  t o  a c t  i n  th e  e x e r c i s e  o f  h i s  o f f i c i a l  d u t i e s ,  but does 

not i n c lu d e  the g o v e rn o r ,  l i e u t e n a n t  g o v e rn o r ,  a member o f  the  l e g i s ­

l a t u r e ,  j u s t i c e  o f  the  supreme c o u r t ,  Judge  o f  the s u p e r i o r  o r  d i s t r i c t  

c o u r t ,  m a g i s t r a t e ,  member o f  a c i t y  c o u n c i l  o r  borough a s s em b ly ,  

e l e c t e d  c i t y  o r  borough mayor , o r  a member o f  an e l e c t e d  s c h o o l  b o a rd ;

(3) " m u n i c i p a l i t y "  means a  home r u l e  or  g e n e r a l  law borough 

or  c i t y  I n c l u d i n g  but not l im i t e d  to  a u n i f i e d  m u n i c i p a l i t y  o r g an i z e d  

under AS 29 .58 .

-9- C S S B  1 (eff. date ft Ct. Rul e f a i l e d )



S e c .  2 ^ . 5 5 . 3 2 0 .  SHORT T ITLE .  T h i s  c h a p t e r  may be c i t e d  a s  The 

Ombudsman A c t .

* S e c .  2 .  AS 3 9 - 2 5 . 1 1 0  i s  amended by add in g  a new parag raph  to r e a d :  

( 16 )  the  ombudsman and h i s  s t a f f .

C S S B  1 (eff. a a t e  & Ct. R u l e  f a i l e d )  -1 0 -



T H E  S E N A T E BY K E R T T U L A

SENATE B ILL  NO. 1  

IN THE LEGISLATURE OK THE STATE OP ALASKA

NINTH LEGISLATURE -  FIRST SESSION 

A B ILL

' an Act e n t i t l e d :  "An Act c r e a t i n g  the  o f f i c e  o f  th e  ombudsman; amending

Rule  43( 10 o f  the  Ru l e s  o f  C i v i l  P r o c e du r e ;  and

p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

s See l  ion  1 .  AS 24 i s  amended by add ing  a new ch ap t e r  to  r e ad :

CHAPTER 55- OFFICE OF THE OMBUDSMAN.

ARTICLE 1 .  ORGANIZATION.

S e c .  2 4 . 5 5 - 0 1 0 .  OFFICE OF THE OMBUDSMAN. There i s  c r e a t e d  i n  the 

l e g i s l a t i v e  branch o f  the s t a t e  the o f f i c e  o f  the ombudsman.

S e c .  2 4 .5 5 .0 2 0 .  APPOINTMENT OF THE OMBUDSMAN. (a)  A c a n d id a t e  

f o r  appo intment a s  the  ombudsman s h a l l  be s e l e c t e d  by the  ombudsman 

s e l e c t i o n  committee composed o f  the p r e s i d e n t  o f  the s e n a t e  and a member 

o f  the s e n a t e  appo in ted  by him, the  sp e a k e r  o f  tho house and a member o f  

the  house o f  r e p r e s e n t a t i v e s  appo in ted  by him, the  cha irman o f  the s en a t e  

j u d i c i a r y  committee and the cha irman o f  the  house j u d i c i a r y  commit tee .

(b) The ombudsman s e l e c t i o n  committee s h a l l  examine p e r son s  to

s e r v e  a s  the  ombudsman r e g a r d i n g  t h e i r  q u a l i f i c a t i o n s  and a b i l i t y  and 

s h a l l  p l a c e  the name o f  the  per son  s e l e c t e d  I n  nom ina t ion  b e f o r e  the

l e g i s l a t u r e  f o r  appo intment a s  the ombudsman. The appointment o f  a

p e r son  nominated a s  the ombudsman by the  committee i s  e f f e c t i v e  i f  

h i s  c and id a c y  i s  approved by tw o - t h i r d s  o f  the  membership o f  the 

l e g i s l a t u r e  s i t t i n g  i n  j o i n t  s e s s i o n .

S e c .  2 4 .5 5 .0 30 .  QUALIFICATIONS. No per son  may s e r v e  a s  ombudsman

( 1 )  w i t h in  two y e a r s  o f  the l a s t  day on which he s e r v e d  as

i



(2) w h i l e  he i s  a c a n d id a t e  f o r  o r  ho ld s  any o th e r  n a t i o n a l  

o r  s t a t e  o f f i c e ;  or

(3) w h i l e  he i s  engaged i n  any o th e r  r e g u l a r  o c cup a t i o n  f o r  I 

which he r e c e i v e s  compensa t ion .

S e c .  24.55.OiJO. TERM OF OFFICE. The term o f  o f f i c e  o f  the

ombudsman i s  f i v e  y e a r s .  An ombudsman may be r e ap po in t e d  but may not

s e r v e  more than t h r e e  terms .

S e c .  2 4 .5 5 .0 50 .  REMOVAL. The l e g i s l a t u r e ,  by a  tw o - t h i r d s  vo te  

in  each  hou se ,  may remove or  suspend the ombudsman from o f f i c e ,  but 

o n l y  f o r  n e g l e c t  o f  d u t y ,  m is conduc t ,  o r  d i s a b i l i t y .

S e c .  2 4 .5 5 .0 60 .  COMPENSATION. The ombudsman i s  e n t i t l e d  to an 

annua l  s a l a r y  o f  $40 ,000 .

S e c .  2 4 .5 5 .0 70 .  STAFF AND DELEGATION. (a) The ombudsman may 

ap po in t  a s s i s t a n t s  and c l e r i c a l  p e r s o n n e l  n e c e s s a r y  to  c a r r y  ou t  the 

p r o v i s i o n s  o f  t h i s  c h a p t e r .

(b) The ombudsman may d e l e g a t e  to h i s  a s s i s t a n t s  any o f  h i s  

d u t i e s  e x c e p t  those  s p e c i f i e d  i n  s e c s .  190 and 200 o f  t h i s  c h a p t e r .

(c )  The ombudsman and th e  s t a f f  appo in t ed  by him a r e  i n  the 

exempt s e r v i c e  under AS 3 9 - 2 5 . 1 1 0 .

S e c .  2 4 .5 5 .0 80 .  OFFICE FAC IL IT IES  AMD ADMINISTRATION. (a) The

Department o f  A dm in i s t r a t i o n  s h a l l  p r o v i d e  s u i t a b l e  o f f i c e  space  and

equipment  f o r  the  ombudsman and h i s  s t a f f .

(b) The s a l a r y  o f  the  ombudsman and h i s  s t a f f  s h a l l  be p a id  

a c c o r d i n g  to the  same p ro cedure s  used f o r  the payment o f  the s a l a r i e s  o f  

o t h e r  s t a t e  emp lo yee s .

( c )  The ombudsman s h a l l  submit a budget f o r  e a ch  f i s c a l  y e a r

to the f i n a n c e  committees  o f  the  l e g i s l a t u r e  and s h a l l  a n n u a l l y  submit 

an e s t im a t e d  budget  to  the gove rno r  f o r  i n f o r m a t i o n a l  purposes  in  the

a m e m b e r  of the l e g i s l a t u r e ;
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p r e p a r a t i o n  o f  the e x e c u t i v e  budge t .

S e c .  2 ^ .5 5 .0 9 0 .  PROCEDURE. The ombudsman may e s t a b l i s h  p ro cedure s  

f o r  r e c e i v i n g  and p r o c e s s i n g  c o m p l a i n t s ,  c onduc t in g  i n v e s t i g a t i o n s ,  

and r e p o r t i n g  h i s  f i n d i n g s .  However ,  he may not  l e v y  f e e s  f o r  the 

subm is s ion  o r  i n v e s t i g a t i o n  o f  c om p l a in t s .

ARTICLE 2.  JURISDICTION AMD INITIATION OF INVESTIGATIONS.

S e c .  2 4 . 5 5 . 1 0 0 .  JURISDICTION. (a)  The ombudsman has  j u r i s d i c t i o n  

t o  i n v e s t i g a t e  the a d m i n i s t r a t i v e  a c t s  o f  a g e n c i e s .

(b) The ombudsman may e x e r c i s e  h i s  powers w i thou t  r eg a rd  to  the 

f i n a l i t y  o f  any a d m i n i s t r a t i v e  a c t .

S e c .  2 l i . 5 5 . 1 1 0 .  INVESTIGATION OF COMPLAINTS. The ombudsman s h a l l  

i n v e s t i g a t e  any comp la in t  i n d i c a t i n g  an a p p r o p r i a t e  s u b j e c t  f o r  i n v e s ­

t i g a t i o n  under s e c .  150 o f  t h i s  c h a p t e r ,  u n l e s s  he b e l i e v e s  t h a t

(.1) t h e r e  i s  p r e s e n t l y  a v a i l a b l e  an adequate  remedy f o r  the 

g r i e v a n c e  s t a t e d  in  the c om p la in t ;

( ? )  the  comp la in t  r e l a t e s  to  a m a t t e r  t h a t  i s  o u t s i d e  the 

j u r i s d i c t i o n  o f  the ombudsman;

(3) the comp la in t  r e l a t e s  to  an a d m i n i s t r a t i v e  a c t  o f  which 

the comp la inan t  has had knowledge f o r  too long a t ime b e f o r e  the 

comp la in t  was s u bm i t t e d ;

(4) the comp la inan t  does not have a s u f f i c i e n t  p e r s o n a l  

i n t e r e s t  i n  the s u b j e c t  m a t t e r  o f  the  c om p la in t ;

(5) the  comp la in t  i s  t r i v i a l  or made i n  bad f a i t h ;

(6) the  f a c i l i t i e s  o f  the ombudsman's o f f i c e  a re  i n s u f f i c i e n t  

f o r  adequa te  i n v e s t i g a t i o n ;  or

(7) t h e r e  a re  o th e r  com p la in t s  more worthy o f  the ombudsman's

a t t e n t i o n .

S e c .  2 4 . 5 5 . 1 2 0 .  INVESTIGATION ON THE OMBUDSMAN'S MOTION. The 

ombudsman may I n v e s t i g a t e  on h i s  own motion i f  he r e a s o n a b l y  b e l i e v e s
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t h a t  an a p p r o p r i a t e  s u b j e c t  f o r  i n v e s t i g a t i o n  under s e c .  150 o f  t h i s  

c h a p t e r  e x i s t s .

S e c .  2 4 . 5 5 . 1 3 0 .  NOTICE TO COMPLAINANT. (a)  I f  the  ombudsman 

d e c i d e s  not  to  i n v e s t i g a t e ,  he s h a l l  in fo rm  the  comp la inan t  o f  t h a t  

d e c i s i o n  and s h a l l  s t a t e  h i s  r e a s on s  u n l e s s  he r e a s o n a b l y  b e l i e v e s  i t  

i s  i n a p p r o p r i a t e  t o  do s o .

(b) I f  the ombudsman d e c i d e s  to  i n v e s t i g a t e ,  he s h a l l  n o t i f y  the 

comp la inan t  o f  h i s  d e c i s i o n .

S e c .  2 * 1 . 5 5 . 1 ^ 0 .  NOTICE TO THE AGENCY. I f  the  ombudsman d e c id e s  

to  i n v e s t i g a t e ,  he s h a l l  n o t i f y  the  agency o f  h i s  i n t e n t i o n  to 

i n v e s t i g a t e .

ARTICLE 3. INVESTIGATIONS.

S e c .  2 4 . 5 5 . 1 5 0 .  APPROPRIATE SUBJECTS FOR INVESTIGATION. (a)  An 

a p p r o p r i a t e  s u b j e c t  f o r  i n v e s t i g a t i o n  by the  ombudsman i s  an a d m in i s t r a ­

t i v e  a c t  o f  an agency which might be

( 1 )  c on t r a r y  to  l aw ;

(2) u n r e a s o n a b l e ,  u n f a i r ,  o p p r e s s i v e ,  o r  u n n e c e s s a r i l y  

d i s c r im i n a t o r y ,  even  though i n  a c co rdance  w i th  lav/ ;

(3) ba sed  on a m i s t a k e  o f  f a c t ;

(4) b a sed  on improper or  i r r e l e v a n t  g rounds ;

(5) unaccompanied by an adequate  s t a t em en t  o f  r e a s o n s ;

(6) per formed in  an i n e f f i c i e n t  manner ; or

(7) o th e rw i s e  e r r o n e ou s .

(b) The ombudsman may i n v e s t i g a t e  to  f i n d  an a p p r o p r i a t e  remedy.

S e c .  2 4 . 5 5 . 1 6 0 .  INVESTIGATION PROCEDURES. I n  an i n v e s t i g a t i o n ,  

the  ombudsman may

( 1 )  make i n q u i r i e s  and o b t a in  in f o rm a t i o n  as  he t h i n k s  f i t ;

(2) e n t e r  w i thou t  n o t i c e  to  i n s p e c t  the p rem ise s  o f  an 

a g en c y ;  and
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(3) h o ld  p r i v a t e  h e a r i n g s .

S e c .  2 A . 5 5 . 1 7 0 .  POWERS. (a)  S u b j e c t  t o  the p r i v i l e g e s  which 

w i t n e s s e s  have i n  the cou r t s  o f  t h i s  s t a t e ,  the ombudsman may

( 1 )  compel a t  a s p e c i f i e d  t ime and p l a c e ,  by subpoena ,  the 

appearance  and sworn t e s t imony  o f  any p e r son  who the  ombudsman r e a s on ­

ab l y  b e l i e v e s  may be a b l e  t o  g i v e  i n f o rm a t i o n  r e l a t i n g  to a mat te r  

under i n v e s t i g a t i o n ;  and

(2) compel any p e r s o n ,  by subpoena ,  to  produce documents ,  

p a p e r s ,  or o b j e c t s  which the  ombudsman r e a s o n a b l y  b e l i e v e s  may r e l a t e  

to  a ma t t e r  under i n v e s t i g a t i o n .

(b) I f  a p e r son  r e f u s e s  to comply w i th  a subpoena i s s u e d  under

(a)  o f  t h i s  s e c t i o n ,  the s u p e r i o r  c ou r t  may on a p p l i c a t i o n  o f  the 

ombudsman compel ob ed i en ce  by p r o c e e d in g s  f o r  contempt i n  the  same 

manner as i n  the c a s e  o f  d i s o b e d i e n c e  to the r equ i r em en t s  o f  a subpoena 

i s s u e d  by the  cou r t  o r  r e t u s a l  t o  t e s t i f y  i n  the c o u r t .

ARTICLE A. PROCEDURE AND REPORTS AFTER INVESTIGATION.

S e c .  2 A . 5 5 . 1 8 0 .  CONSULTATION WITH AGENCY. B e f o r e  g i v i n g  an 

o p in i o n  or  recommendation t h a t  i s  c r i t i c a l  o f  an agency  or p e r s on ,  

the ombudsman s h a l l  c o n s u l t  w i th  t h a t  agency or  p e r son .

S e c .  2A . 5 5 . 1 9 0 .  PROCEDURE AFTER INVESTIGATION. (a) The ombudsman 

s h a l l  r e p o r t  h i s  o p in i o n  and recommendat ions to  an agency i f  he f i n d s ,  

a f t e r  i n v e s t i g a t i o n ,  t h a t

( 1 )  a m a t t e r  sh ou ld  be f u r t h e r  c o n s id e r e d  by the  a g en c y ;

(2) an a d m i n i s t r a t i v e  a c t  shou ld  be m od i f i e d  or  c a n c e l l e d ;

(3) a s t a t u t e  or  r e g u l a t i o n  on which an a d m i n i s t r a t i v e  a c t  

i s  b a sed  sh ou ld  be a l t e r e d ;

(A) r e a s on s  shou ld  be g i v e n  f o r  an a d m i n i s t r a t i v e  a c t ;  or

(5) any o t h e r  a c t i o n  sh ou ld  be t a k en  by the ag ency .

(b) The ombudsman may r e q u e s t  the agency to n o t i f y  h im ,  w i t h i n
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a s p e c i f i e d  t im e ,  o f  any a c t i o n  t a k en  on h i s  recommendat ions .

S e c .  2 ^ . 5 5 . 2 0 0 .  PUBLICATION OF RECOMMENDATIONS. A f t e r  a r e a s o n ­

a b l e  t ime has  e l a p s e d ,  the ombudsman may p r e s e n t  h i s  o p in i o n  and 

recommendations to  the governor . ,  th e  l e g i s l a t u r e ,  the  p u b l i c ,  o r  any 

o f  t h e s e .  The ombudsman s h a l l  i n c l u d e  w i th  h i s  o p in i o n  any r e p l y  

made by the ag en c y .

S e c .  2 l | . 5 5 . 2 1 0 .  NOTICE TO THE COMPLAINANT. A f t e r  a r e a s o n a b l e  

t ime has e l a p s e d ,  the ombudsman s h a l l  n o t i f y  the  comp la inan t  o f  the 

a c t i o n s  t a k en  by him and by the a g en c y .

ARTICLE 5 .  MISCELLANEOUS.

S e c .  2 l l . 5 5 . 2 2 0 .  MISCONDUCT BY AGENCY PERSONNEL. I f  the ombudsman

t h i n k s  t h e r e  i s  a b reach  o f  duty o r  m isconduct  by any o f f i c e r  or

employee o f  an a g e n c y ,  he s h a l l  r e f e r  the  m a t t e r  t o  ti ie c h i e f  e x e c u t i v e  

o f f i c e r  o f  the  agency .

S e c .  2 l i . 5 5 . 2 3 0 .  ANNUAL REPORT. The ombudsman s h a l l  submit to  

the  l e g i s l a t u r e  and the p u b l i c  an annua l  r e p o r t  d i s c u s s i n g  h i s  

a c t i v i t i e s  under t h i s  c h ap t e r .

S e c .  2 l J . 5 5 .2 l i0 .  JUDICIAL REVIEW. No p r o c e e d in g  or  d e c i s i o n  o f

the  ombudsman may be r e v i ew ed  in  any c o u r t ,  u n l e s s  i t  c on t r a v en e s  the

p r o v i s i o n s  o f  t h i s  c i i a p t e r .

S e c .  21). 55.250. IMMUNITY OF THE OMBUDSMAN. Tlv ombudsman has the  

same immun i t i e s  from c i v i l  and c r im i n a l  l i a b i l i t y  as a judg e  o f  t h i s  

3 t a t e .

S e c .  2 l i . 5 5 .2 60 .  OMBUDSMAN'S PRIVILEGE NOT TO TESTIFY.  The 

ombudsman and h i s  s t a f . ’ s h a l l  not t e s t i f y  i n  any cou r t  w i th  r e s p e c t  

t o  m a t t e r s  coming t o  t h e i r  a t t e n t i o n  i n  the  e x e r c i s e  or pu rpor ted  

e x e r c i s e  o f  t h e i r  o f f i c i a l  d u t i e s  e x c e p t  as may be n e c e s s a r y  t o  e n f o r c e  

the p r o v i s i o n ;  o f  t h i s  c h ap t e r .

S e c .  2 ' ; .  55 .270 .  PENALTY. A p e r son  who w i l f u l l y  h i n d e r s  the
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l a v / f u l  a c t i o n s  o f  the  ombudsman or h i s  s t a f f ,  o r  who w i l f u l l y  r e f u s e s  

to  comply w i th  t h e i r  l a w f u l  demands, i s  g u i l t y  o f  a misdemeanor and 

upon c o n v i c t i o n  i s  p u n i s h a b l e  by a f i n e  o f  not more than $ 1 , 0 0 0 .

ARTICLE 6.  GENERAL PROVISIONS.

S e c .  2 4 .5 5 . 2 8 0 .  DEFINITIONS. In  t h i s  c h a p t e r

( 1 )  " a g e n c y "  means a depa r tmen t ,  o f f i c e ,  agency  or board in  

the  e x e c u t i v e  branch o f  the s t a t e  government and an o f f i c e r ,  employee 

o r  member o f  an " a g en c y "  a c t i n g  or  p u rp o r t i n g  to a c t  i n  the  e x e r c i s e  

o f  h i s  o f f i c i a l  d u t i e s ,  but " a g en c y "  does not  i n c l u d e  the  go ve rno r  or  

h i s  p e r s o n a l  s t a f f ;

(2) " a d m i n i s t r a t i v e  a c t "  means an a c t i o n ,  om i s s i o n ,  d e c i s i o n ,  

recommendat ion ,  p r a c t i c e ,  o r  p ro c edu r e ,  but does not i n c l u d e  the 

p r e p a r a t i o n  o r  p r e s e n t a t i o n  o f  l e g i s l a t i o n .

S e c .  2 4 .5 5 . 2 8 0 .  SHORT TITLE .  T h i s  cn ap t e r  may be c i t e d  a s  the

Ombudsman Act o f  1975-

* S e c .  2 .  AS 3 9 . 2 5 . 1 1 0  i s  amended by add ing  a new pa rag raph  to  r e a d :

( 16 )  The ombudsman and s t a f f  appo in t ed  by him.

* S e c .  3- S e c .  24 ,55-260 o f  t h i s  Act amends Ru le  43(h) o f  the R u l e s  o f  

i v i l  P rocedure  by e s t a b l i s h i n g  an a d d i t i o n a l  p r i v i l e g e  riot to t e s t i f y  in  a 

ourt, and must r e c e i v e  an a f f i r m a t i v e  vo te  o f  tw o - t h i r d s  o f  the f u l l  member- 

h ip  o f  e ach  house in  o r d e r  to  bo e f f e c t i v e .

* S e c .  4. Th i s  Act t a k e s  e f f e c t  im med i a t e l y  in  a c c o rd anc e  w i th  AS 0 1 . 1 0 -

0 7 0 ( c ) .
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BY THE RULES COMMITTEE BY
IN THE HOUSE REQUEST OF THE GOVERNOR

HOUSE 3 IL L  NO. 45 
IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINTH LEGISLATURE -  FIRST SESSION 

A B ILL

For  an Act e n t i t l e d :  "An Act c r e a t i n g  the  o f f i c e  o f  the ombudsman; amending

Ru le  43(h) o f  the Ru l e s  o f  C i v i l  P ro c edu r e ;  and

p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1 .  AS 24 i s  amended by add ing  a new c h ap t e r  to r e a d :

CHAPTER 55 . OFFICE OF THE OMBUDSMAN.

ARTICLE 1 .  ORGANIZATION.

S e c .  2 4 . 5 5 . 0 1 0 .  OFFICE OF THE OMBUDSMAN. There J s  c r e a t e d  in  

the  l e g i s l a t i v e  branch o f  the  s t a t e  the o f f i c e  o f  the ombudsman.

S e c .  2 4 .5 5 .0 2 0 .  APPOINTMENT OF THE OMBUDSMAN. (a ) A c a n d id a t e  

f o r  appo intment as the  ombudsman s h a l l  be nominated by the  A l a sk a  

L e g i s l a t i v e  C o u n c i l .

(b) The l e g i s l a t i v e  c o u n c i l  s h a l l  examine p e r son s  to s e r v e  a s

the  ombudsman r e g a r d i n g  t h e i r  q u a l i f i c a t i o n s  and a b i l i t i e s  and s h a l l

p l a c e  the name o f  the  p e r son  s e l e c t e d  in  nominat ion  b e f o r e  the l e g i s ­

l a t u r e  f o r  appo intment as  the  ombudsman. The appointment o f  a person 

nominated a s  the ombudsman by the  l e g i s l a t i v e  c o u n c i l  i s  e f f e c t i v e  i f  

h i s  c a n d id a c y  i s  approved by a m a j o r i t y  o f  the members o f  the  l e g i s ­

l a t u r e  i n  j o i n t  s e s s i o n .

S e c .  2 4 .5 5 .0 3 0 .  QUALIFICATIONS, No per son  . .ay  3erve  a s  ombudsman

( 1 )  w i t h i n  one y e a r  o f  tne  l a s t  day on which he s e r v ed  as  a

member o f  the l e g i s l a t u r e ;

(2) w h i l e  he i s  a c a n d id a t e  f o r  or ho ld s  any o th e r  n a t i o n a l  

o r  s t a t e  o f f i c e ;  o r

I n t r o d u c e d :  1 / 2 2 / 7 5
Re f e r r e d : J u d i c i a r y  and
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(3) w h i l e  he i s  engaged i n  any o t h e r  o c cup a t ion  f o r  which 

he r e c e i v e s  compen sa t ion .

S e c .  2 * 1 .55 .040 .  TERM OF OFFICE. (a )  The term o f  o f f i c e  o f  the  

ombudsman i s  s i x  y e a r s .  An ombudsman may be r e a p p o in t e d  but may not 

s e r v e  f o r  more than  t h r e e  t e rms .

(b) I f  the term o f  an ombudsman e x p i r e s  w i thou t  the  appo intment 

o f  a s u c c e s s o r  under t h i s  c h a p t e r ,  the incumbent ombudsman may con t inue  

in  o f f i c e  u n t i l  a s u c c e s s o r  i s  a p p o in t e d .  I f  t h e  ombudsman d i e s ,  

r e s i g n s ,  becomes i n e l i g i b l e  t c  s e r v e ,  or i s  removed or  suspended from 

o f f i c e ,  the deputy ombudsman becomes a c t i n g  ombudsman u n t i l  a nev; 

ombudsman i s  appo in ted  f o r  a f u l l  term.

S e c .  2* 1 .55 .050 .  REMOVAL. The l e g i s l a t u r e ,  by a tw o - t h i r d s  vo t e  

i n  ea ch  hou se ,  may remove or suspend the  ombudsman from o f f i c e ,  but 

o n l y  f o r  n e g l e c t  o f  d u t y ,  m i s conduc t ,  or  d i s a b i l i t y .

S e c .  2 4 .5 5 .0 60 .  COMPENSATION. The ombudsman i s  e n t i t l e d  to 

r e c e i v e  an annua l  s a l a r y  e qu a l  to t h a t  c f  a s u p e r i o r  court  j u d g e .

S e c .  2 4 .5 5 .0 70 .  STAFF AND DELEGATION. (a) The ombudsman s h a l l  

ap po in t  a deputy  ombudsman; he s h a l l  a l s o  appo in t  a s s i s t a n t s  and 

c l e r i c a l  p e r sonn e l  n e c e s s a r y  to c a r r y  out the  p r o v i s i o n s  o f  t h i s  

c h a p t e r .

(b) The ombudsman may d e l e g a t e  t o  h i s  deputy  or a s s i s t a n t s  any

o f  h i s  d u t i e s  e x c ep t  those  s p e c i f i e d  i n  s e c s .  190 -  200 o f  t h i s  ch ap te r  

however ,  du r in g  the  ombudsman's ab s en ce  from h i s  p r i n c i p a l  b u s i n e s s  

o f f i c e s ,  th e  ombudsman may d e l e g a t e  the  d u t i e s  s p e c i f i e d  i n  s e c s .

190 -  200 o f  t h i s  c h ap t e r  to h i s  deputy f o r  the  d u r a t i o n  o f  h i s  absence  

Those d u t i e s  s p e c i f i e d  in  s e c s .  190 -  200 o f  t h i s  c h ap t e r  s h a l l  be 

per formed by the deputy ombudsman when he i s  s e r v i n g  a s  a c t i n g  ombudsman 

under s e c .  040(b) o f  t h i s  c h a p t e r .

(c) The ombudsman and the s t a f f  appo in t ed  by him a r e  i n  the



exempt s e r v i c e  under AS 3 9 . 2 5 . 1 1 0 .

S e c .  2 4 .5 5 .0 80 .  OFFICE FACIL IT IES  AND ADMINISTRATION. (a) The 

A l a s k a  L e g i s l a t i v e  Counc i l  s h a l l  p ro v id e  s u i t a b l e  o f f i c e  space  and 

equipment f o r  th e  ombudsman and h i s  s t a f f .

(b) The s a l a r y  and b e n e f i t s  o f  the  ombudsman and h i s  permanent 

s t a f f  s h a l l  be p a id  through the same p ro c edu re s  used f o r  payment o f  

the  s a l a r i e s  o f  o th e r  permanent l e g i s l a t i v e  emp loyee s .

(c) The ombudsman s h a l l  submit a budget f o r  each  f i s c a l  y e a r  to 

the  f i n a n c e  commit tees  o f  the l e g i s l a t u r e  and s h a l l  a n n u a l l y  submit an 

e s t im a t e d  budget t o  th e  go ve rno r  f o r  i n f o rm a t i o n  purposes  i n  the  

p r e p a r a t i o n  o f  the  e x e c u t i v e  budge t .

S e c .  24 .5 5 .090 .  PROCEDURE. The ombudsman s h a l l ,  by r e g u l a t i o n s  

adopted  under the  A d m in i s t r a t i v e  Procedure  Act (AS 4 4 . 6 2 ) ,  e s t a b l i s h  

p ro c edu r e s  f o r  r e c e i v i n g  and p r o c e s s i n g  c om p l a i n t s ,  conduc t in g  i n v e s t i ­

g a t i o n s ,  and r e p o r t i n g  h i s  f i n d i n g s .  However ,  he may not l e v y  f e e s  

f o r  t h e  subm is s ion  or i n v e s t i g a t i o n  o f  c om p l a in t s .

ARTICLE 2. JURISDICTION AND INITIATION OF INVESTIGATIONS.

S e c .  2 4 . 5 5 . 1 0 0 .  JURISDICTION. (a)  The ombudsman has  j u r i s d i c ­

t i o n  to  I n v e s t i g a t e  the a d m in i s t r a t i v e  a c t s  o f  a g e n c i e s .

(b) The ombudsman may e x e r c i s e  h i s  poviers w i thou t  r e g a rd  to  the 

f i n a l i t y  o f  any a d m i n i s t r a t i v e  a c t .

S e c .  2 4 . 5 5 . 1 1 0 .  INVESTIGATION OF COMPLAINTS. The ombudsman 

s h a l l  i n v e s t i g a t e  any comp la in t  which i s  an a p p r o p r i a t e  s u b j e c t  f o r  

I n v e s t i g a t i o n  under s e c .  150 o f  t h i s  c h a p t e r ,  u n l e s s  he b e l i e v e s  t h a t

( 1 )  t h e r e  i s  p r e s e n t l y  a v a i l a b l e  an adequa te  remedy f o r  the  

g r i e v a n c e  s t a t e d  i n  the  c om p la in t ;

(2) the  comp la in t  r e l a t e s  to  a m a t t e r  th a t  j s  o u t s i d e  the 

j u r i s d i c t i o n  o f  the  ombudsman;

(3) the comp la in t  r e l a t e s  t o  an a d m in i s t r a t i v e  a c t  o f  which
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t h e  com p la in an t  has  had knowledge f o r  an un r e a son ab l e  l e n g t h  o f  t ime 

b e f o r e  t h e  comp la in t  was subm i t t ed ;

(4) t h e  comp la in an t  does not  have  a s u f f i c i e n t  p e r s o n a l  

i n t e r e s t  i n  th e  s u b j e c t  m a t t e r  o f  the  com p la in t ;

(5) th e  comp la in t  i s  t r i v i a l  01 made i n  bad f a i t h ;

(6) t h e  r e s ou r c e s  o f  the  ombudsman's o f f i c e  a r e  i n s u f f i c i e n t

f o r  a d eq u a t e  i n v e s t i g a t i o n ;  or

(7) t h e r e  a r e  o t h e r  comp la in t s  more worthy o f  the  ombudsman'

a t t e n t i o n .

S e c .  2 4 . 5 5 . 1 2 0 .  INVESTIGATION ON THE OMBUDSMAN'S MOTION. The 

ombudsman may i n v e s t i g a t e  the  a d m i n i s t r a t i v e  a c t  o f  an agency  on h i s  

own mot ion  i f  he r e a s o n a b l y  b e l i e v e s  t h a t  I t  i s  an a p p r o p r i a t e  s u b j e c t  

f o r  i n v e s t i g a t i o n  under s e c .  150  o f  t h i s  c h a p t e r .

S e c .  2 4 . 5 5 . 1 3 0 .  NOTICE TO COMPLAINANT. (a) I f  th e  ombudsman

d e c i d e s  not 'go i n v e s t i g a t e  a c om p l a in t ,  he s h a l l  in fo rm the comp la inan t  

o f  t h a t  d e c i s i o n  and s h a l l  s t a t e  h i s  r e a s o n s  u n l e s s  he r e a s o n a b l y  

b e l i e v e s  i t  i s  I n a p p r o p r i a t e  to s t a t e  h i s  r e a s o n s .

(b) I f  th e  ombudsman d e c i d e s  t o  i n v e s t i g a t e  a c om p l a i n t ,  he 

s h a l l  n o t i f y  the  comp la inan t  o f  h i s  d e c i s i o n .

S e c .  2 4 . 5 5 . 1 4 0 .  NOTICE TO THE AGENCY. I f  the ombudsman d e c i d e s  

to  i n v e s t i g a t e  a c om p l a i n t ,  he s h a l l  n o t i f y  the  agency  o f  h i s  i n t e n t i o n  

t o  i n v e s t i g a t e  u n l e s s  he b e l i e v e s  t h a t  advance  n o t i c e  w i l l  unduly 

h i n d e r  the  i n v e s t i g a t i o n  or  make i t  i n e f f e c t u a l .

ARTICLE 3 .  INVESTIGATIONS.

S e c .  2 4 . 5 5 . 1 5 0 .  APPROPRIATE SUBJECTS FOR INVESTIGATION. (a) An 

a p p r o p r i a t e  s u b j e c t  f o r  i n v e s t i g a t i o n  by the  ombudsman i s  an adm in i ­

s t r a t i v e  a c t  c f  an agency  which the  ombudsman has r e a s on  to  b e l i e v e  

might be

( l )  c o n t r a r y  to l aw ;
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(2) u n r e a s o n a b l e ,  u n f a i r ,  o p p r e s s i v e ,  a r b i t r a r y ,  c a p r i c i o u s ,  

an abuse  o f  d i s c r e t i o n ,  o r  u n n e c e s s a r i l y  d i s c r im i n a t o r y ,  even  though 

i n  a c c o rd an c e  w i t h  l aw ;

(3) ba sed  on a m i s t a k e  o f  f a c t ;

(4) b a sed  on improper  or i r r e l e v a n t  g round s ;

(5) unaccompanied by an adequa te  s t a t em en t  o f  r e a s o n s ;

(6) per formed i n  an i n e f f i c i e n t  manner ; or

(7) o t h e rw i s e  e r r o n e o u s .

(b) The ombudsman may i n v e s t i g a t e  to  f i n d  an a p p r o p r i a t e  remedy.

S e c .  2 4 . 5 5 - 1 6 0 .  INVESTIGATION PROCEDURES. I n  an i n v e s t i g a t i o n ,  

the  ombudsman may

( 1 )  make i n q u i r i e s  and o b t a in  i n f o rm a t i o n  as he c o n s i d e r s

n e c e s s a r y ;

(2) e n t e r  w i thou t  n o t i c e  to i n s p e c t  th e  p r em is e s  c f  an 

a g e n c y ,  but o n l y  when agency  p e r s o n n e l  a r e  p r e s e n t ;  and

(3) ho ld  p r i v a t e  h e a r i n g s .

S e c .  2 4 . 5 5 . 1 7 0 .  POWERS. (t\) S u b j e c t  t o  tne p r i v i l e g e s  which 

w i t n e s s e s  have I n  the c o u r t s  c f  t h i s  s t a t e ,  the  ombudsman may

( 1 )  compel by subpoena ,  a :  a s p e c i f i e d  t ime and p l a c e ,  the 

appea r an c e  and sworn t e s t im on y  o f  any per son  who th e  ombudsman r e a s o n ­

a b l y  b e l i e v e s  may be a b l e  to g i v e  i n f o rm a t i o n  r e l a t i n g  to  a m a t t e r  

under i n v e s t i g a t i o n ;  and

(2) compel any p e r son ,  by subpoena ,  t o  produce documents ,  

p a p e r s ,  o r  o b j e c t s  which the  ombudsman r e a s o n a b l y  b e l i e v e s  may r e l a t e  

to  the  m a t t e r  under i n v e s t i g a t i o n .

(b) I f  a p er son  r e f u s e s  t o  comply w i th  a subpoena i s s u e d  under

(a) o f  t h i s  s e c t i o n ,  the  s u p - r l e r  cou r t  n a y .  on a p p l i c a t i o n  o f  the 

ombudsman, compel o b ed i en c e  by p r o c e e d in g s  f o r  contempt in  the same 

manner a s  i n  the; c a s e  o f  d i s o b e d i e n c e  to  the  r equ i r em en t s  o f  a subpoena

-p-
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i s s u e d  by the  cou r t  o r  r e f u s a l  to  t e s t i f y  i n  the  c o u r t .

(c)  Any p a p e r s ,  r e c o r d s ,  documents ,  memoranda, b i l l s ,  r e c e i p t s ,  

p ho t o g r a p h s ,  t a p e  r e c o r d i n g s ,  l e t t e r s ,  c o r r e sp ond en c e ,  i n v o i c e s ,  work 

o r d e r s ,  work ing p a p e r s ,  a g r e em en t s ,  n o t e s ,  r e p o r t s  and any o th e r  manner 

o f  w r i t i n g ,  r e c o r d i n g  o r  document p o s s e s s e d  by or  i n  the  cu s tod y  o f  an 

agency  may be i n s p e c t e d  and c op i e d  by the ombudsman, n o tw i t h s t a n d in g  

any l aw  o f  the  s t a t e  making any c f  t h e s e  items or  the  i n f o rm a t i o n  

c o n t a i n e d  i n  them c o n f i d e n t i a l .  However ,  a c c e s s  to  i n f o rm a t i o n  does 

not  e x t e n d  to  i n f o rm a t i o n  m:de c o n f i d e n t i a l  under f e d e r a l  law or  

r e g u l a t i o n .  The omoucsman may not make p u b l i c  d i s c l o s u r e  o f  con­

f i d e n t i a l  i n f o rm a t i o n  a c q u i r e d  under t h i s  c h a p t e r .  I f  any o f  t h e s e  

i t em s  c o n t a i n  I n f o rm a t i o n  which i s  i n  p a r t  a v a i l a b l e  to  th e  ombudsman 

and I n  p a r t  not  a v a i l a b l e  to  him under t h i s  s u b s e c t i o n ,  the  agency  

s h a l l  t a k e  the  s t e p s  t h a t  a r e  n e c e s s a r y  t o  s e g r e g a t e  and r e l e a s e  the  

a v a i l a b l e  I n f o rm a t i o n  t o  the  ombudsman.

ARTICLE 11 . PROCEDURE AMD REPORTS AFTER INVESTIGATION.

S e c .  2 4 . 5 5 . 1 8 0 .  CONSULTATION WITH AQEENCY . B e f o r e  g i v i n g  any 

o p in i o n  or  recommendation tvhlch i s  c r i t i c a l  o f  an agency  or  p e r s o n ,  

the  ombudsman s h a l l  c o n s u l t  w i th  t h a t  agency  o r  p e r son .

S e c .  2 4 . 5 3 . 1 9 0 .  PROCEDURE AFTER INVESTIGATION. (a)  The ombuds­

man s h a l l  r e p o r t  h i s  o p in i o n  and recommendations to an agency  I f  he 

f i n d s ,  a f t e r  i n v e s t i g a t i o n ,  t h a t

( 1 )  a  m a t t e r  shou ld  be f u r t h e r  c o n s i d e r e d  by th e  a g en c y ;

(2) an a d m i n i s t r a t i v e  acc shou ld  be m od i f i e d  or  c a n c e l l e d ;

(3) a s t a t u t e  o r  r e g u l a t i o n  on which an a d m i n i s t r a t i v e  a c t  

i s  b a s ed  shou ld  be a l t e r e d ;

(4) r e a s o n s  shou ld  be g i v en  f o r  an a d m i n i s t r a t i v e  a c t ;

(5) cny o t h e r  a c t i o n  shou ld  be t a k en  by th e  a g en c y ;

(6) t h e r e  a r e  no grounds f o r  any a c t i o n  by the a g en c y ;  or
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