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Alaska Pacific Assurance

218 FRONT STREET
JUNEAU. ALASKA 09801

State of Alaska
Workmen®s Compensation - Alaska National
0770-31808-113

7/1/70 - 7/1/71

Guard

PREMIUM ADJUSTMENT

Alaska National Guard Payroll $1,088,787. 0.508 = $9,595.
Rate Increase 5.03% = 483.
10,078.

TOTAL EARNED PREMIUM: $10,078.

TOTAL WRITTEN PREMIUM: -0-
ADDITIONAL PREMIUM: 10,0787

10/19/72



Alaska Pac:lfchssuranceCompany
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218 FRONT STREET
JUNEAU. ALASKA 99801

State of Alaska
Comprehensive General Liability - Alaska National Guard
0770-31803-213
7/1/70 - 7/1/71

PREMIUM ADJUSTMENT

Alaska National Guard $1,888,787. X .471 = $8,896.
Payroll 1,680,787. x .030 = 567.
1,883,787. x .0085 = 161.

1.888.787. x .0085 = 161.

1.888.787. x .0085 = 161.

9,946.

TOTAL EARNED PREMIUM: $9,946.
TOTAL WRITTEN PREMIUM: -0-
ADDITIONAL PREMIUM: 9,946.
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Cominissioner Joseph R. Henri
Department of Admlnistrat-io/T)

DATE f November 1$£2
Norman C. Gorsueh SUBJECT: Insurance
Deputy Attorney G6ncral National Guar

In response to your memorandum of November 1*1
concerning insurance coverage for the Alaska National Guard
and with regard to an earlier memorandum of October 3 from
Richard Freer, Deputy Commissioner of Administration, to this
department on the same subject, we have determined that both
our present comprehensive general liability and workmen %
compensation insurance do not cover the Alaska National
Guardsmen.

The present insurance earlier for the State -
Alaska Pacific Assurance Company - has had its counsel de—
termine issues of (1) coverage under the Alaska Workmen %
Compensation Act of members and employees of the National
Guard and (z) liability of the State for acts and omissions
of members and employees of the National Guard. Generally,
vie concur with the determinations made (see memorandum of
August 10, 1971, from F.M. DQ&”ny to Alaska Pacific Assurance
Company), what Alaska Workmen % Compensation law covers guards—
men and the State is liable for the activities of guardsmen.
Moreover, our own research and analysis (see Department of Law
intra-office memorandum of “Uvember 5, 1971. on insurance
coverage for National Guard men) 1independently reached similar

conclusions.

We believe it is germane to note that this year
alone the State settled out of court two civil suits dealing
with general liability for National Guardsmen ™ acts or
omissions. The settlements were for $1,250.00 (Creswell v.
Smith and State) and $15,000.00 (Curkendall v. Smith and State).
This compares to approximately $10,000 in premiums for additional
comprehensive general and automobile liability insurance quoted
by the State®"s carrier for National Guard coverage for one

year.

The decision to purchase additional insurance
coverage such as that outlined in the November 9 letter to the



Commissioner Joseph R. Henri November 27,
2

Division of Supply from Shattuck and Grurmnett, Inc., is

appropriately a Department of Administration one. It is

our present view that the State is liable for workmen®"s
compensation for Alaska National Guardsmen and that the
State 1is also liable for the activities of the Alaska

National Guardsmen. RJ"k analysis for on-going exposure

1972

to liability, which we Mieve is an administrative matter,

can best be done by your department.

NCG/md
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WILLIAM A. EGAN, GOVERNOR

M
DEPARTMENT OF ADMINISTRATION

DIVISION OF SUPPLY ~ POUCH C — JUNEAU 99801
January 24, _1973

The Honorable Earl D. Hillstrand

Chairman
Chairman- House Finance Committee

House of Representatives
State Capitol
Juneau, Alaska 99801

Dear Mr. Hillstrand:

This letter will hopefully answer the questions raised 1in this
morning"s (1/24/73) Committee hearing relative to supplemental ap-—
propriations for the Alaska National Guard.

My testimony dealt only with the Workmen®s Compensation and
Auto-General Liability premiums for F.Y. 71 thru 73. The following
will respond to the pertinent questions:

Question: How far back can a liability claim be made?

Answer: Bodily Injury - 2 yrs.
Property - 6 yrs.
Workmen®"s Compensation 2 yrs (from date of injury

is known)
* Claims (7/1/70 to present)
Liability

open - 2 each

Reserves - $22,750
Closed - none

Paid - none

Workmen®s Compensation

Open - none
Reserves - none
Closed - 12 each
Paid « $1,084,42

Claims were difficult to ascertain because Guard and other
employees are "lumped" together. Figures are as accurate
as possible, pending a detailed audit, Such an audit could

be performed, 1if you so wish.

Question: "Should we go back past present ALPAC policy to cover
possible unknown claims which may still be viable?"

Answer: It is not legal to "back date" 1insurance policies.
In the case of ALPAC"s request, they are only asking
for premiums for coverage they have provided during
policy period. Past policies specifically excluded

N.G. employees. Cont*"d
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The Honorable Earl D. Hillstrand 2 January 24, 1973

It might be interesting to note that the Workmen®s Compensation
Board has been extremely liberal 1in their awards for claims, 1i.e. in
almost all claims they lean in favor toward the claimant.

It is also important to note that a very fine line exists, 1in
some cases, between Federal-State responsibility. This tends to
further confuse an already confusing problem. Another problem 1is
that the Federal Government has set certain limits as to their re—
sponsibility while the State has not. The claimant, should he pre—
vail, may have more to gain by filing against the State than the

Federal Government.

As mentioned in the hearing/the Administration would like to
set up a special fund to cover higher deductibles. We have found
first "®~lar insurance costly. Self-assumption of portions of risk
(funded) plus catastrophic coverage would be more economical
a practice now very popular with certain other States and many private

organizations.

The Administration, 1is presently 1in the process of establishing
an Office of Risk Management. The office will be responsible for
identifying, assuming and transfer of risk as well as purchasing
insurance;included in the program will be safety coordination and

loss control. As you pointed out Mr. Hillstrand, the State should
identify risk, self-assume whatever they can, then pass the rest
on to commercial carriers. We have attempted to do this with some

risks, but hesitate "stepping out"™ too far without a revolving fund
to drop back on, should non-covered losses occur.

I hope the above has been helpful and adequately answers your
questions.

If we can be of further assistance please let us know.

RCB/mi
CC: Myrt Charney
Joseph R. Henry



The Legislature of the State of Alaska
FISCAL NOTE

First Session - Eighth Legislature
. REQUEST
Bill Identification: House Bill 66
Tit :-An act making snpnl prripntal apprnpri attnns ==n.._thfi Dppt— nf Mi llcary. Affairs....
Requested by: Legislative Finance Date : 1/12/71
Return Date Requested: ASAP
Agency : Budget and Management Program: Search and Rescue

Military Preparedness

1. FISCAL DETAIL
Budget Request Unit(s) Affected: V, D, a, andV, F, 1
A. EXPENDITURES: (Thousands of dollars)

0BJECT FY 73 FY 74 FY 75 FY 76 FY 77 FY 78

100  PERSONAL SERVICES 60.0 -0- ® . -o- -0- -0-
200  TRAVEL -0- -0- _0- —o- . —o-
300  CONTRACTUAL 12.0 -0- -0- -0- -0- -0-
400  COMMODITIES -0- -0- -0- -0- -0- -0-
500  EQUIPMENT -0- -0- -0- -0- -0- -0-
600  LAND & STRUCTURES -0- -0- M -0- -0- -0-
700  GRANTS. CLAIMS, ETC. 62.0 -0- -0- -0- -0- -0-
TOTAL 134.0 -0- -0- -0- -0- -0-

B. FUNDING: (Thousands of dollars)

GENERAL FUND 134.0 -0- -0- -0- -0- -0-
FEDERAL FUNDS -0- -0- -0- -0- -0- -0-
OTHER -0- -0- -0- -0- -0- -0-

C. POSITIONS:

PERMANENT/TEMPORARY 0/0 0/ 0 6VO 0/ 0 _ 0/0 Cﬂj
MAN MONTHS (P./T.) 0/ 0 o/ o /0 0/ 0 0/ 0 a/0
. ANALYSIS (See Fiscal Note Preparation Instructions, Section 1I11)
100 Personal Services $ 60.0

(Workmen®"s Compensation and Comprehensive
Liability for Alaska National Guardsmen)

300 Contractual
(Overhaul of 2 CAP Aircraft Engines) 12.0
700 Re-enlistment bonuses 62.0

$134.0
Based on more current information, the re-enlistment bonus supplemental should
be increased to $62,000 to cover an estimated 730 eligible guardsmen at a total
cost of $122,000.

IV.  ATTACHMENTS

V. DATE: 1/17/73 PREPARED
Original: Legislative Finance
cc: Budget and Management

Prime Sponsor (First Legislator Named)
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from:

Major General William S. Elmore

The Adjutant General
Department of Military Affairs
A

PATE January 12, 1973
James Carter, Director sudjeccT: Request for Supplemental
Civil Air Patrol / Appropriation - $12,000

During the extended Begich search our organization suffered two major aircraft
maintenance incidents, i.e., engine failure N2256T, a Cessna 185; and engine
failure N4796C, a DHC-2. These incidents occurred in-flight and both aircraft
were nursed*back to the airport without further loss of property.

It is our normal practice to forecast and budget for all aircraft maintenance
as applied to each budget FY. This practice has worked out most satisfactorily
in the past. However, in these two incidents neither aircraft was scheduled
for engine overhaul during this FY. The extra financial burden it has caused
will not permit the accomplishment of all other essential and normal aircraft

maintenance for the remainder of FY 73.

We request favorable consideration for an appropriation of $12,000 to compensate
for this additional financial expenditure. Cne engine has been overhauled and
the billing processed through normal channels. The other engine will be com—
pleted and ready for pickup and installation the end of January.

In your analysis of this situation please consider that this is the first
such request from Civil Air Patrol since receiving our fleet of aircraft in
1960--including the earthquake and Fairbanks flood flying activities.

Time is of the essence and we request all possible assistance in resolving
this emergency situation.



CTP n CT73

WILLIAM A. EGAN, Governor
Ln vri

DEKAKTMEXT OF MULfITAEtY AFKUItS PIIONE 277-766!

AUFOVOH 862-7210

OFFICE OF M ADIUFANJ GENERAL ROOM 610 MACKAY BUILDING
338 DENALI SJRFET - ANCHORAGE 99567

ARFF 30 January 1973

Mr. Glen K. Vernon
House Fiscal Analyst
Pouch WF-State Capitol
Juneau, Alaska 99301

Dear Mr. Vernon: t

Re: Letter of 25 January 1973, requesting additional information
supporting HB 66, (Supplemental Appropriation Request), the following
is submitted.

(1) A log of the two aircraft requiring maintenance as a result of
the recent air search.

Logs are not available at this time, however a summary of hours
flown follows:

Aircraft 1972 yN2236T; 1st quarter, 52.90, 2nd quarter, 141.3,
3rd quarter, 97.1, 4th quarter, 8,6.4. The total hours 377 7,
engir.e replaced December 15, 1972. Tachometer time 614.5.

Aircraft 1972 #N 4796 C; 1st quarter, 55.05, 2nd quarter, 120.7,
3rd quarter 46.6, 4th quarter, 159.2. Total hours 381.55, engine
replaced September 7, 1972. Tachometer time is not available.

(2) An indication of what percentage of expected re-enlistment bonus
payments result from the 6.9% federal pay increase for guardsmen.

20 percent.
(3) An indication, by area, as to where re-enlistments are occurring. -

North 92 out of 127, 74%; Southwest 57 out of 99, 57%; South-
Central 49 out of 121, 40%; South 5 out of 14, 36%.
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Mr. Glen K. Vernon 30 January 1973

- / . ﬂ—l| v |ﬁ'n b
(A) An estimate of the ndrinal time period in which a claim would be filed

for workmen®s compensation insurance claims. What is the potential number
of claims that might be filed from the 1971-1972 period?

The normal time period in which a claim would be filed for workmen-"s
compensation insurance claims is thirty days if injury or accident
is reported by claimant. Two claims have been filed by Alaska Air
Guardsmen (Spradlin and Gilley). For Fiscal Year 1971-72, there

are no additional claims expected.

Additional facts are provided for your information:

The present strength and Authorized Strength of the Army National Guard,

Air National Guard and Naval Militia is:
f

Present Authorized
Army National Guard 1907 2351
Air National Guard 586 7TA6
Naval Militia - TA 188 plus (unlimited)

The number of men recruited and re-enlisted last year and this year to
present are:

For FY 1972 there were A33 men recruited which was an increase of
40% over FY 1971. For FY 1972 there was 278 men re-enlisted which
was a 39% increase over FY 1971. For FY 1973 for the first half,
there are 278 men recruited which is a 28% increase over first half
of FY 1972. For FY 1973 for the first half, there are 228 men
re-enlisted which is a 164% increase over the first half of FY 1972.

No changes are anticipated in our authorized strength, however, the
strength levels are dictated by Federal Directive.

Nationwide 1in our Recruiting and Retention program, based on percent of
increase in strength, we are in the top ten SLates Nationwide. Ue are
consistently the highest, second hignest or third highest State in Re—
enlistments, aionth after month for the past year or more. The Reenlistment
Bonus, the Job Information Service and Retirement program greatly assist
our maintaining this posture.

Recruitment and Retention activities found an estimated fifty Guardsmen jobs
directly through OTAG, R & R Job Counseling Service. The Operation Hitch-
Hike program established in thirteen Villages in Scout Battalion areas,
placed 32 people in jobs in the first three months of op ~ation. A job
information service bulletin board has been established in all units which
has indicated that enlistments and re-enlistments are greater when we help
the men find jobs.



Mr, Glen K, Vernon 30 January 1973

The percentage of Increase In strength for FY 1972 was two percent. The,
percentage of increase in strength for Fy 1973 for the first half is five
percent.

Data for Reenlistment Bonus projections were taken from Computerized print-
outs of the Alaska ARNG ADP Personnel Reporting program, plus a personnel
file screening. Initial data was forwarded to Facilities and Fiscal in
September 1972, subsequent to that time the following facts came to light.

A. A Federal pay increase, 6.9 percent was authorized.
B. Units reported th. personnel were not paid the
Reenlistment Bonus. "e previous fiscal year,
resulting in the r .ent to pay the bonuses.

C. =Data used to prepare the September input data was in error
because of computer print-out error.
1

The abov' necessitated a complete re-evaluation which was completed and
furnishea Facilities and Fiscal Division in January 1973.

Q55N Jj= 1IN MY
Col, GS-Alas (ARNG)
Dir, Fac & Fis Div.



SUBJECT: Guardsman Coverage and Liability

Chief

National Guard Bureau
Tho Pentagon
Washington, PC 20310

I- Inc State of Alaska has been a party to litigation involving settlement
of liability claims and ~rorkmon 3 compensation coverage for several years.
It appears, based upon the attached, that the State is being pressed into
obtaining insurance coverage for this financial protection when it is not
required. Mr, Doognn®s contention is predicated upon the master/servant
relationship whereby the guard is under state control until it is mobilized
into federal service.-

2. 1 submit that regardless of state/federal status (excluding state active
duty) the federal government is liable for personal or property damages
resulting from an act performed by o guardsman. In addition, 1 believe
payment cf workmen®s condensation benefits by the state is questionable.

I the raster/servant relationship is a determining factor, Section G02,
Title 32, JSC is a federal promulgated requirement wfiich thereby establishes
ther.i as the master rather than the state.

3. 1 would appreciate your review and comment on the attached material. |
rccngni.se that your review may bo somewhat limited duo to lack of sufficient

information.

WILLIAM S. ELMORE
Maj Gen, (AK) ANG
Tho Adjutant General

cf: Lois Hicfjardson
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STATE
of ALASKA

T0: p

Lois Richardson
Dept, of Military Affairs

Juneau DATE December 17, 1972
Terry Adihock subject:  Alaska National Guard
AGO - Juneau Insurance

Attached are the memoranda referred to in our
November 27 memorandum to Commissioner Henri concerning
insurance, as you requested today by phone.

If these are to be reviewed by U.S. Army-Alaska
JAG, please let us know JAG's conclusions.

As the November 27 memorandum points out, in-
surance coverage is deemed needed because of liability

exposure.

Attachments
TA/md
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Avmm m gross August 10, 1971

HICH7,n. H. lIOL.MCS
3AHTORO S/."JAIKIN

MEMORANDUM

FROM: F. M. Doogan

TO : Alaska Pacific Assurance Company

Re l. Coverage under the Alaska Workmen's Compensation
Act of members and employees of the National
Guard.

1. Liability of the State for acts and omissions of
members and employees of the National Guard

I . Workmen's Compensation
A. TYPES OF EMPLOYEES AND TYPE STATUS IN GENERAL

In order to properly discuss the applicability of
Alaska Workmen's Compensation to employees and members
of the National Guard it is necessary to first define
the various types of Guard employees and second to define
the different types of status in which these employees
may be. found at different times .

There are basically three types of Guard employee/
members: Full-Time Technician, Full-Time Technician/
Guardsman and Guardsman.

Full-Time Technician. These individuals are princi-
pally female employees, clcrk-typists, and security
guards and are not required to be members of the Guard
in a military status. They do, however, work full time,
in a civilian status fete the Guard.

Ful _IpT.i.me_Tochnici an/Guardsman . These individuals
.work for the Guard in a full-time technician status as
civilians and arc required to be members of the Guard in
a military status. Examples of their technician jobs
include Adjutant General, aircraft mechanic, supply



moraninun August 10, 1971
aska Pacific Assurance Co. Page 2

spec.ia.liGt, flight activity commander, etc.

Guardoman. He ii a member of.the military portion
of the Guard and attends the military functions of the
Guard, however, his civilian job is not related to the
National Guard.

The status of employment of those three types of

employees varies. Of course, the fnll-t1me technj.cians
will only be found in that status; in other words, they
Wi work oiily as c.ivi.lians . llowever, the full-time

tochnician/C.unrdsmnn nay be found to be working as a
technician in his civilian status or on military status
as a Guardsman. The Guardsman is only found v/orking
for the Guard in a military status.

There are various types of military status in which
either the Guardsnan or tcchnician/Guardsmnn may be
found. The first of these is normal training status
which normally includes 40 training drills per year plus
a 15 day summer camp each year. This may be increased
by federal orders, and :in the case of aviators includes
additional flight training periods. If a Guardsman or
technician/Guardsman :is unable to make scheduled drill
periods, he may be allowed to attend equivalent training

periods to make up his training. In tin's status, although
the Guard is under the command of the Governor and state
authorities, its pay and supply source is the federal

government.

The second status in which these individuals may be
found is state active duty. This includes any situation
in which the Governor has called the Guard or any portion
of tlie Guard (units or individuals) to active duty in the
event of a state emergency, (i.e. flood, riot, etc.). In
this status the Guard is under the command of the Governor
and is paid by the state.

N third status :i.s federal active service. This in-
cludes service any time the President calls the Guard
and to Federal service (i.e. sent to combat, r.i.ot control,
postal service, etc.).{ In this seatus the Guard is under
the command of the President and the normal active duty
military chain of command and is completely divorced from
.state control.

D- FLJLL~i'IMHI _TFC1lINICIAH - The National Guard Technician
Act of 19GU J2 U.G.C.A. 709 provides:



MEMORANDUM August 10, 1971
Alaska Pacific Assurance Co. Pago 3

"(d) A technician employed under subsection (a)

is an employee of tlie Department of the Army or

the Department oC the: Air Forge, as the case may
be, and an employee of the United Utates."

House Report No. 1023, U.S. Code, Congressional and Admin-
inictrative News, 90th Congress, 2nd Session, 1960, page
3310, gives the following summary:

"Purpose of Legislation:
"(a) to provide a retirement and fringe bene-
fit program which will be both uniform and
adequate "

"Federal fringe benefits --
As Federal employees the technicians would be
covered under the laws providing for the various
fringe benefits for Federal employees including
groups, health, and life insurance, leave,

" Federal employees death and injury compensation,
severance pay, tenure and status. ID. at 3324.

From this it would appear that the Federal Government
lias pre-empted any state control as to disability or death
benefits and that these full-time technicians would not be
covered by Alaska Workmen's Compensation.

C. FULL-TIME Tr.CUNICIAN/GUARDSMAN

1. While working as technician not covered by Alaska
Workmen's Compensation (see D supra)

2. Wiiilc on milltary duty as a Guardsman

In Section Q012 of Title f USCA the compensation
for disability or death of a Federal employee is
outlined, in (a) of that section it is provided
that:

"The United States shall pay compensation as
specified by this subchaptcr for the disability
or death of an employee resulting from personal
.injury sustained while in the performance of his
duty &
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An argument may lie that the tcehnicinn/Guardsman,
while on duty as a military member of the Guard, is not
"in the performance of his duty" as a technician but is
performing military duties. However, because a full-
time tcclmi.cian/Guardsrnan is required to be a member of
the Guard as a part of his civilian employment (see House
Report Mo. 1023 U.S. Code, Congressional and Administra-
tive News, 90th Congress, 2nd Session 1968, page 3318) an
argument may be made that the technician is within the
performance of his duty as a technician and therefore,
falls within the protection of tlie quoted section.

This would seam to be tlie case in a normal training
status cr state active duty status because the technician
is required by his employer, the Federal Government, to
work .in such a status when required.

The conclusion then is that tlie technician is covered
by Federal Compensation law regardless of his status.
However, the fact that the leehnician/Guardsman appears
to be covered by the Federal Compensation law does not.
preclude the possibility that he will be awarded compen-
sation under the Alaska Workmenls Compensation Act. In
Employers Liabllj.ty Assurance Corporation v. Spradlin, a
decision of the Superior Court' of Alaska at Anchorage,
Civil Action No. 68-508A dated December 26, 1969, it was
held that the family of a tecim.ician/Guardsman, who was
killed while under Fedora]. Orders to active duty for
training -(see normal training status supra), was entitled
to compensation under the Alaskan Act.

The holding was that Spradlin was killed within the
course and scope of his employment in the State of Alaska.
As partially discussed above, although the technician/
Guardsman while on a normal training status received pay
credit for Federal military service, and credit towards
Federal military retirement while in a normal training
status he is still commanded by the State authorities and
is directly engaged in the employment of the State. The
Governor may order him in that status to engage directly
in state employment (i.e. fly the Governor or his staff
to different points in 'the state). It is upon this con-
trol that the court in Spradlin based its decisions that
the injured or deceased technician/Guardsman is entitled



MF_MOKANDUH August 10, 1071
A.laslui Pacific Ascurance Co. Page 5
to elect Alaska Workman's Compensation benefits or
Federal benefit:"?. See for masLer-servank relationship
creating right to compensation Clobe Indcmn. Co. v
Forrest, 182 S.F. 210 (Va. ID35), )laker v. S kotcf®
156 S.K. 917 (M.C. 1931), Cantois v. State, J80-A. 2d
741 (R.l. 19G2) ,

Although the above discussion

tion in which the
training status
when lie is
further reinforces
control.

D. GUARDAVAN

technicinn/Guardsman
the argument,
found on state active duty.
even his source of compensation
tlie concept and

covered only the situa-
is in a normal
course, applies also

In that status

is the state which
reality of State

of

1. Nornw11 Tralrn ng St _atus

Title 32,
"A member of
the ho:;picul
pensation
member of
Force, as
grade and
called or

USCA Section

the Regular Army or
the
length
ordered to perform training under

318, as amended provides:

the National Guard is entitled to
benefits, pension, and other com-
provided by law or regulation for a

tlie Regular Air
of corresponding
of service, whenever he is

case may be,

Sections 502 [drills and annual field exercises],
503 [field exercise in conjunction with the Army
or Air Force], 504 |school attendances and arms
competitions] , 505 [regular Army or Air Force

school
(1) for
disabled

so employed;

attendance]

a period of more than 30 days and

of this title

is
line of duty from disease while
or

in

(2) for any period of time, and is disabled

in the line of duty from injury while so
employed.”
In short if a Guardsman is disabled in any of the above
situations he is entitled to the same Federal benefits as a

.regular army soldier.
e fits normally exceed

because of the fact that these bcne-
in value those offered under the State
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Workmen's Compensation plans one should never see a,situa-
tion In which a disabled guardsman injured while in a
normal training status attempts tgq get workmen's compensa-
tion under the Alaska Workmen's Compensation Act as con-
trast to federal compensation.

Although, as stated above an injured Guardsman is
covered by Federal Compensation when in a normal training
status nothing appears to preclude an election on his part
to take the Workmen's Compensation benefits in lieu of the
Federal benefits.

However, no mention is made above as to compensation
in the event of the death of tlie Guardsman while in a

normal training status. Section 321 of Title 32 allows
for a death gratuity in the amount of six months pay but
not less than $300 or more than $3000. In addition Alaska

Statute §2G.05.260 (c) states:

"If an officer or enlisted man of the National
Guard suffers npvrmanont total disability or
death while performing his duty as an officer
or enlisted man under orders from the commander
in chief, the officer or enlisted man, or his
heirs or dependents, have a claim against the
state, for financial help or assistance, on such
terms and in such amount, not exceeding $7,500,
as is determined to be right and just by a board
of three medical officers or three civilian
physicians. The commander in chief shall, by
order, convene the board for this purpose.”

The question then is whether or not a Guardsman Killed
in a normal training status is covered by Alaska Workmen's

Compensation.

He is covered for the following reasons. The primary
guestion is simply who is he working far.

A.laslui Statute 52G.05.0G0 Control of Alaska National
Guard states i.n part that "[t'Jhc governor as cx officio
commander of the militia of the state has command of the
Alaska National Guard while it is not in active federal
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Section 3-195 of Title 10 —

Army National Gunrd of the: United States. Status:

Members of die Army National Guard of the
United States are not in active Federal service
except when ordered thereto under lav/. (Section
8-199 of Title 10 states the same for the Air =m
National Guard)

Section 325 of Title 32 USCA provides:
1

Each member of the Army National Guard of the
United States or tlie Air National Guard of the
United States who is ordered to active duty is
relieved from duty in the National Guard of his
state or territory, or of Puerto Rico, the Canal
Zone, or the District of Columbia, as the case
may be, from the effective date of his order to
active duty until lie is relieved from that duty.

Section 3500 of Title 10 USCA "Army National Guard in
Federal Service" states:

Whenever ---

(1) the United States, or any of the territories,
.commonwealths, or possessions, is invaded or is
in danger of invasion by a foi'eign nation;

(2) there is a rebellion or danger of a rebellion
against the authority of tlie Government of the
United States; or

(3) the President is unable with the regular
forcer, to execute tlie laws of the United States;
The President may call into Federal service
members and units of the Army National Guard
of rmy State or territory, Puerto Rico, tlie
Canal Zone, or the District of Columbia in e
such members as lie considers necessary "

It is concluded then that the Guardsman when not called
into Active Federal Seryvice as above is working for and con-
trolled by tlie State.

A second question is whether or not the $7,500 provision
of the Alaska Statutes mentioned above (AS 526.050.260) is
an exclusive remedy. This contention was defeated in an
exclusive remedy. This contention was defeated in Spradlin
supra, and beoau:.e of the liberal interpretation of Workmen'
Compensation Acts would be defeated in the future.
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2* State Actjvo Duty

When the governor calls the Guardsman to State Active
Duty he is clearly working for the- state and covered by
Workmen's Coinponsation .

3. Federal /Active Serv.icc

When the Guardsman is called into Federal active
service (see S350C Title 10 in 1 above) he is clearly work-

ing for the Federal Government and is not covered by Work-
men's Compensation.

The following individuals are covered by Workmen's Compen
nation.

Full-Time Technicians - Never
Full-Time Tcchni.cian/Guardsman
1. While on Duty as a technician - Never

2. While on military duty

a: State active duty - if he so elects

1). Normal training status - if he so elects

C. Federal active service - never
Guardsman

1. State active duty - Always
2. Normal training status

a. Death - Always

b. Injury - If he so elects
3. Federal active service - Never
11 . l.iabilily oL State for Toils of National (Ward

A. Generally a state .is liable for the acts of its
agents or employees committed within the scope of em-
ployment, the question here is again who is the Guard
working for.
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Title 32 USCA 504.52 states the statutory authority
for claims for damages involving the Mat ional Guard and
Air National Guard:

(a, Limited authority for the payment of
claims arising*out of National Guard and Air
National Guard activities has been granted
annually for several years by provisions of
the annual Appropriations Act for the Depart-
ment of Defense. A recent provision is as
follows :

The foll.ov7.ing sums are appropriated, * * *

For payment of * * *; claims (not to exceed
$1,06)0 in any one case) for damages to or loss
of private property incident to tlie operation
of Army and A.ir National Guard camps of instruc-
tion, either during the stay of units of said
organisations at such camps or while en route
thereto or therefrom; * * * (Act of August 1,
1953, Public Law 179, 83d Cong.).

(b) 1n_accordnnce wi th gonernl princlpies
of law, thc National Guard and the A.ir National
Guard when not in Federal service are not agencies
0.i tjie_ iini Loci Stai.es, and L'ic United States is not
jabio 'ee injury or damage arising from their
activliil:;;. Thus, claims for such injury or
damage are not cognizable under the Federal Tort
Claims Act, as revised and codified (62 Stat. 982,
28 U.S.C.A. 3671-80). By the statutory provisions
referred to in paragraph (a) of this section, tlie
United States assumes an obligation to settle ad-
ministratively limited classes of claims relating
to activities of the National Guard and the Air
National Guard. (Emphasis added)

B. GUARDSDAU

It is apparent then that Il.he Federal government is
responsible for any acts or omissions of the Guardsman

It is equally clear that in a normal training status
* that the State would be liable for the acts of the Guards-
men except to the extent that the Federal expressly assumes
responsibility as stated above.
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On state ctive duty the state would be liable for
the Guardsman acts.

c* T):cliNIC.l AN

Tlie question of who is liable for the acts of a
technician is not as "clearly stated as that same question
as to a Guardsman stated above.

First it is apparent that the Federal government has
clearly stated that tlie technicians are Federal employees,
however, House Report No. 1823, U.S. Code, Congressional
and Administrative News, 90th Congress, 2nd Session 1968
page 331U states in part:

"This bill implements the purpose by convert-
ing the technicians to Federal employee status
with cejtriin_conNWolr. on adminis trati on and
supervision which won.ai_ns a wollcr of law
remain at tlie .State level, in effect, the
technicians will become Federal employees,
receiving the salaries , fringe and retirement
benefits, but with certain administrative
control regarding employment supervision re-
maining v/ith the adjutants general prescribed
by Lhc Secretary concerned." Page 3320.
(Emphasis cadded)

It appears then that the state would be liable if the
proximate cause of the injury caused by the technician (in
his status as a technician) was a failure to properly
supervise on the part of the state as this supervision is
a state function.

However, if the technician caused injury and the state
was in no way liable as regard supervision, a good argument
could be made that the Federal government should be held
liable.

In the .last mentioned situation an important considera-
tion would be the dotormimition of who the technician was
working for. If a court decided that the technician was
working primarily to maintain the Guard for the state's
benefit, the state would be liable regardless of a lack of
failure in supervision. If the court decided that the
technician was working primarily for the Federal govern-
ment's benefit in maintaining the Guard the Federal govern-
ment would be held liable.
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0. SUMMARY

ii'Me fo the activities of the Guard

. rsodi _for
Xn the rollowing situations:
State Zickivc Duty — Always

Normal 'training Duty -- Always, except as expressly
assumed by the Federal Government

Technicians on duty in that status —
(J.) when the state supervision or lack of
supervision is the proximate cause of the
injury, and
(2) when a court determines that the techni-
cian is engaged in work primarily for the

state.

Very truly yours,

FAULKNER, BANFIELD, BOOCIILVER & DOOGAN

EMD/jp (A



r 1ICIA sTaryA -nr--1 pl
Hvi' 1mvik=a eStafo ov A le

T0: 1 RENE /5 Joot

J."onna Sprr.:

Aamistant Attorroy OcZ]aj o1 RATE

Uovcir.bcr ¢, 1971

PROM: SUtIJPCT:

ilobcrt M. .Schlancer Insvranco Covera,7:0 for National

Local Assistant Gvardsneu

l. Is the al-aCo liable for Clio torts c-f its 2iatlonal, Guardo-non? "

Yea.

I, Should the atate provide wornnon:s compensation lor Guaré&snan
injured vhen not on active federal duty?

Yes.

adoption of the con.:»titia;ion of the United Staton and, o0.a xts exercise
Ir. not prohibited by that instrument, it rci"aino with the. atate today.
(36 Ain.Jur. Military, 811 "Poser of Statorsk,)

Aceoi G.ij7i;; to-the constitution of AIa3La (Article 111,

, the Governor 1ir. Co.vruuTcVer-in-Cliilef of the A;.v.c Forces of tlie
state. I'o r..oy call' out these force;; to execute the lan*.", prevent
or supprone insurrectj oil, lauOcso violence or repel invasion. The
Governor, as provided by law, shall appoint all yenoral and flay
officers of the Armd Forces of the state subject to confirnation
by a majority of the legislature In joii‘it GOSoTOi: =

The only time that the national Guard is not in the
service of the state is shun it has been activated, for federal

service, The Amy national Guard, v.'hilc in the service of the United
States , is n component of the Ar;:y (10J L 3 _ G ./30?3) V'hen not
on aclu.vo_ duty, ;:e; hers of the Army Maiui.ona.l Guard of the United
pteics shall be administered, couipped and trained in their status
as hers of t.he Army hustional Guard, (in U.S.G.A_. [ >}i'X-)
Members of the Army hation.".! Guard of the United States are not in
active Federal service except anon ordered, thereto under lav;.
QP mJL3/»9Thus, it npr- ars that the Amy national Guard
ranpius as the national Guard of the- respective state until ordered
into active feeoral service pursuant to lIra.:. Vhes' Itv.beit. v,ere
intouprated by the Court of Ulni’ of iiic cate (1 Yorl : in
Sado :sh:t .v...St;.tjhpf pAVjlVyv 111 1{iiSC.Hc! B y.O,PC. 358
[1JuVG'J) Tprs court lislet that a render of the Am;! national
fraud who uas not in the active service of th itat:r: Avi:cy
.to. Any

tly w “hc:duled



Grill n: the afcato ."MTIOA CO..Id ®a sovrht for only ; PrOVICO?
the law of the: state, The 'it'ai"'O 0i A a I r o roco-
mEIL5109, t 3o ititcl li;arus;n not on elet.:vo fcGe?*al service arc
servant:.; of the -l , <J 20.013.Ui’0 stair*.-;; that the lovei'ror as
the t:ie. co. cm* .jor cm... -0ino .
the _Via:;La national Car.ru ifbllc it 1ir; not in active federal nervier.,
liemay ado.it necessary roulation.-.; for ji not ineonsintent vith
5 $73- 79 Vi tie: illi L/.b.0.

Vhe oiinroine Court; o tho United Ktutos in [Aery!and v.

United, rtatoa (301 U.E. ill, i-; J..hi.Pd 206 (19 consiocr.'ci the
issue: cl’ i’hctnor r)>o'v | ;cro 'federal ornloyoes for purpose-;; of
tho federal Vo.vt CXni-s Act In none oft piloted dicta, the court
atated.

It is not erpa-rui here that iidlib.ary a.or,boro of tlie
Guard are federal i;ploy cos even thbouph they arc
paid viitl! .fix!loral funds and ;aust c.onfoxvi to strict
federal requirements into satisfy truininr: and
promotion standards Their appointe-sirt by state

rnit:verities an :l:e;.ic.'dialo control orcre.i sea

over vdr 1hy10qH atat  «*G it rpp .l that Jilitany

r:Oibe re. fl 0 cunrd are CmlO '0a CI' the state and
Ef Apj-c

(p.

r thav. Guordsren not called to active federal

duty are in the service of the state, should the state be liable
for tjio torgo 0. these Guard:; 01 under the doctrine of respondent

superior!

Tiio doctrine of roapoiidonb auporlor GorenGs ci tho
Master servant rolntion iz, rolat103? ¢ ji ¢h: H"o dOaor-"lin" (L1 :-h0
has co™itvol. over the nrtyvot VARK Bhother that control in r.uffi Veonfc .
Tor |n|stance, if tho Mfibiic 1 01(03d in called into active fade ”%I
sorvieO pursuant to la:: 1 Xt ljfeo* io:e m co.:poiiQilt of t:;o Ari.-
loots its statu::, as A-€ ] 7l Ltuticn a,no. its "Master"" hecove
)«G fcCarol roverrrelit, Ta tho fUI. W cailed Into active at to
sorvicO0 by tho Hoverno?l («,\ 2].05.070), tli= D»to j'O’ainn an i o
naster During then0 p .vi a wh0)| it in neither c.allod into @tlve
state or active forelV 1 i;cl'Vice- - (poriod:" of 0).'.c'-nd licotir:;:
tv/o 'rCok cne-av.pnbntsg t’O Quaril retaina I 4 %'Wtus as a state
instil;utlon and the up Gyno]l are counide Wed. an oM.ployoos of th
state. (Aa.ryla.nd y. Tto0 ftatea supra. [7fy,5 L .J..0vL V. . late
of lie'; Vorh supra., 196)

The stati: of the i.aater-;;c;wanQf re'Jation can also bV
altore G by In::. 1t|or[1 Brard tecimicia® nr'' cinloyeea ontll*elv
cornonaatod hy (\.-d.ral Ja'Or and authoriu™ ur.'orr Title > 0

to ad':iu:iul.or and i-r>T%4 tho Jatiora 1l Gtnr and to nalntax
and re.pal?.’ .the* eupnl.lea 1 pr: to tlie Gup:wuo.. Tji too orevioun *ttor;.
General 0 iuion.fi (dp. 0% *1 . Gen., ho. /. 190 : Op. of Atty. '
Juno M, 170h) . the stCt con i.'UOd tiic co™flict in* lau on tho od) (o
in favor of p\'a?'di;;yf btebe xorlaxen ;L cor;;*01l;ation to h'atif'unl T



tocvi*J.cn;};;. howeverin Ilvi'ti, 0 i.30 32 .C.A. %SJ vas n?.ended

and provided that National heard ™ociw]oiaws *»%oi:l b0"oc* : rero as
cwonloyoea of 1110 federal rover.): .cut and not: the state. V4b» ewond mm
rent cbauaed the tor-oorvanb relationship of technicians by K1v

rruf was acknowloG-od in a subsequent opinion o.r the ADanJ-a Attorney-

General ou february fd, 1yG;}.

ikitional Ciunrbsrien ;vee in tor- aorvice of the- state wher:
no5 on active federal duty, anl their sij;«twu and ro-latlonsnin to fclio
state Jiir llcov Interpreted or, that of cv:pOeyor-c; .p0oyoo. (:far [ laric!

% [IDCITJ.) 1Ro question narrows down 7@o"
whether™ tbcTstrvto has waived its sovorcipi i;:runity r-r%;" Ad 00 .;)0.2°20
&*? to torts cowritten by national Ouardsron as employees? There" door-;
not soon to bo any ab.then.viity for soi>aroti?v “i/ation Guardsr/.en or-
atato or.".pioyoor; fro-! other state? employees. It foilova- that the
v.-aiver of trr.uniivy 0 ;tended under At 09-90.250 to torts covrittad
by state employees In renora! should also bo awy>lj.cubJle to torts
co;;ii-:ittod by -ftate (ward sweili. (fee dupe? Tor Court .Tudwo Ooch-.ipintJ.*ae
“Mcnioi ancHivi of Decision on the _.Stater, notion to i"tfswiss in Ka/.ol
ﬁwa o b &vitAb-~" . .> 3rd Judicial restrict, Vile l:0. CA

= )-' T h ;i-U>ra. involved an accident caused
by the nard.ieont” oi*Cj.vytion of*a track driven by a state Guardsman.
It was settled for 1in,0 .000.

In conclusion. it appears that the state will ho Iliable
for the torts of its state Guards?.an actinp: within the scope of
their dfnloyjvoiit. ft further appears that the state®s coverape-
under .the general liability arid ,auto.-.obilo 11ahilily policies with
the Alaska 1&cifio Assurance Co. loaves tlie Issue of state Guard
protection in doubt.
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Thjr- vms iv,do r; ® -, tXy cl.ear ‘m .3adowrrai. v. Ctato of

r.uora. (1966). In hi!ld4d C?c;, a fatienal. Guards;.an was

tjlo attending tI® re; winrly soiieduled drill of .his unit.

iioid that he war; cut!l.tlcd to workiionils co*‘oensahion under
the I;--"of the state and chid not consider tlie izilitany code r.n
providing the exclusive remedy.

. X1pwhi Afrnjihvm;v>orfI(.ion Co. , 303 111. 397.
2 il_jd.2cl 309 (I1"93"6)~vns another *casc iTfwhich the court den loci
rocover;/ under the shake®s vior;:r,en"s co; "jpn*,atlon lor. here; like
in folikrtoip supra. .the recovery was denied because the injiirv occurred
v/hile Zi;he""0ur..rcl was on rb6 an<~ no compensation v;a> limited
to the State®s n;illln:ey code.

ISay/i V.

Alaska®"s Code of hilitory Affair? and Veteran:;, I%itle 26,
eprovides for cor.iponsuhioj!. _and; death benefits /3r members of the
ifat.ion.il Ou~rd. (il 26.05.260 .) vhe lard;unr:o of this statute is

cir.cht identical to the 3D.lir.oi.?. code and would ore;-, to lend -itself
to r. nl:*.ilnr judicial |nterpretat|]gn CU/ZIKS= 114...-JA-U25: 9.+ e s
nor:ation Cg,, supra. [1936].) statute in section (cl) refers

to euorci:3r."on Vr);o are "\our.ded or dinohled"- while 3n active duty

for the state. (ihnhusis nine.) Section (e) refers to wun.rdswen

who surfer poriiiSnont disability or death while porfaruir.r. his duties

c~ an officer or enlisted iiion under orders of the Cerenaneer -in-

Chief [tlie Governor]. It would secn that "active duty* would refer

to eactive so.r\éj eeol fzobr the state."- as defined in AS 26.03.070 . Xin
would "rake AS 6 3 0 applicable to Guardsmen only whan they are
actively in the service of the state- nvpprenninf. riots. flood control,
c-tc. It would not apply to fuardswon who arc in their inactive status-
attending -weekly drill "meUtings , encampments, etc. The Alaska Superior
Court in State y. Vrordev.i ( 7 Alan .C.J. 69 (1969) considered the effect
of AS 26.09". 20d 6°¢

Wifcre 1is 1iso substantial evidence hero that
" the deceased mar. at the tine of hia death 1=
on active duty such that the nrovisiens 1
of AS 26.03.260(d) and (o) would bo

applicable as the exclusive remedy for the

deceased survivors.l At p. 6AIl.

In rcy opinion , the above cited dicta 52 wronr fro-.r a policy
point of view. If lumbers of the Guard arc. or.titled to workmenls
ccisaeiisatj.on while attending their monthly drill. 3ectjnys . I see no
reason v-ny they should éoe t6ICk in their cover oro while 1in
the active service of 3IO I'hore . ].]0 uoui't tinsl; act\vc sorviec
is wore hasardous upfresiiin; riots, Qici Ui dirMstcr arci®j, etc.)
then ofteiul.ii'y reel;inr . Smj 7,990 Di;itatdon ir %sod h t:id rai 3i tary
...... tute as opr.oscri to ihe .20 ,000 ifow::, cn"s I’or pens*®hion )j.ii:itation
c...S to be unfair to {bosﬁ 1 v.'iio are ca].l urmon to serve the
she to iinc.or inw:al@Cun cend xjU™e. Cely0:11 @1 tlie recovery r-er
i;uttod under Ad 03 .2CJ «ichiatd be an add:t bril 3t re t,orl,-

J0il .9 E)g %)gra_!-xon.. Xiie i'dtie ale for thde cgnclus _on is tii-

/ SiIOUL.CY he ccnUidoPovl as in moU ior Oxtra iir:;nrdous
act|V|t|es which the Auprdsw.cn. as state er.iployc.es, are so: Iotlrses
called upon to poi~fom.

L ] 'V_5_



)n conclusion* X hcuXo eear . vV c.p.; vatu o0o0.v..ev e
nK r>j.*ovit?2e voricaon'r. compensation covoivf.o foi* national nuardsston.
r al.'jo advise tiia?, a policy dc-cis:?on be r:vli: fu> to /$e Ta> On.2vQ (cl)
(cj. Should :It bo tlio exclusive; ronody for Cv.o:en call/'cl to active
duty in lieu of worlur.cn*r, comoonsatjon, or should it be additional

protection for extra hazardous duty?

Jdio:pi)



STATE
of ALASKA foalw/A/j s h/tjnUi§' ///Ffeff

d

FROM:

r

Myrton R. Charney, Director
Division of Budget and Management
Department of Administration
DATE 15 January 1973

Col. Glenn L. Byington, Director SBET Recnlistmcnt Bonus Supplemental

Facilities & Fiscal Division
Department of Military Affairs /rtf A

T*,/7/1 fr«m™>"/-

Request an appropriation increase for the Alaska National Guard portion
of the Department of Military Affairs FY 1973 budget.

In addition to the $60,000 appropriated, a $62,000 increase is required

Appropriation Request FY 1973.

to properly administer the reenlistment bonus in the Recruiting and Retention

area.

During FY 1972 $63,515.77 was expended for reenlistment bonuses to 459
individuals. During FY 1973 the estimate of eligible guardsmen is 730,
plus a 6.9% military pay increase on 1 January 1973 totaling the amount

at $122,000.

Through a recent review of the records it w-is discovered, because of
administrative errors in the field, that h_eligible guardsmen were not
paid in Fy 1971 and 5L in FY 1972. The remaining 216 reflects a normal

yearly increase oT eligible guardsmen.

6-Us-T

yi 1t (- *A AfGT A

(ft-sls A< ** AJo, WL,

/
)



ALPAC JNU

ALPAC ANCH AHG

1-24-7 3 12:25

ATTN CARL

RE AH NATL GUARD

LIABILITY OPEN
KLER RESERVES
MrISEft RESERVES

LIABILITY CLOSED NONE

C f2E*V NONE

C CLOSED
DKNNj JOHN H.
~OPFK, HENNUS
BOPEK* DENNIS
BOOSHU* WILBUR
FREY* .- .MARGARET
HANPLIN* DONALD
NUNCORUK,HOWARD
SFIPLER,FRANK
SP IDLER; FRANK
SEIPLEFO FRANK
SPONHOLZ* RANDY
LAGOD; RICHARD

THATS ALL WE COULD FIND

ALPAC ANCH AHG

CLAIMS

19-520JGOO0- GG
20-5 1>000 =00

12-15-71

7-27-7 1
5-24-71
9-11-70
5-66-71
6-25-70

12-15-7e

7-7-71
4-17-72
9-29-70
6-16-72
6-24-70

JAN

PL) £>

<TNMTT

ALLOC-S1>500+GG
ALLOC-S250.00

PAID
2

6-11-71
2

crt<D

0Ma-3

c? £-i’c

1<

$290-26

26RO 26.401
05.00
13.00
49.00
75.00
27.25
39.99
15.00
25.00
51.00
67.50

rvv\<Q<

-Q-B-~nwjlLa
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MATE
ov ALASKA

Ta F” Hyrton R. Charney, Director

FROM:

Division of budget & Management
Department of Administration

date 1 3D January 1973
»/ }f
I
Col. Glenn K. Dyington, Director /A subjectt Supplemental Appropriation

Facilities & Fiscal Division fFFZ*§&
Department of Military Affairs

Request additional appropriation this fiscal year for the. Department of
Military Affairs to cover insurance premiums; Workmen®s Compensation and
Comprehensive Liability for Alaska Rational Guardsmen.

Attached Attorney General®s Opinion determines coverage is necessary.

Amounts necessary ore $20,897.00 for 7—4—<1 through 7-1-72; $20,024.00

for 7-1-70 through 7-1-71 and an estimate of $21,000.00 for 7-1-72 through

7-1-73 for a Total of $63,921.00

Incl



IX] 21 Dscentfcor 1972

SUBJECT: Guardsman Coverage and Liability

Gdef

National Guard Bureau
The Pentagon.
Vfcsbington, DC 20310

1. Tho State of Alaska lias been a party to litigation involving settlement
of liability claims and workmen®s compensation Toverage for several years.
It appears, based upon the attached, that tho State is bodup pressed into
obtaining ii,trance coverage for this financial protection when it is not
reqvircd, |"'. I"ccprtns contention is predicated upon tho i.mster/solvent
relationship "diarchy the guard is under state control until it is rrjixizcd
into federal service.

2. | submit that regardless of state/federal status (excluding state active
duty) the federal govomient is liable for personal or property damages
resulting from an act performed by a .guardsman. In addition, i beliovc
payment of v.*orlc:;ans compensation benefits by the state is questionable.

if the ;tistot"/servant relationship is a determining factor, Section 502,
Title 32, USC is a federal promulgated rcgiiireiiient which thereby establishes
them as tbs raster rather than the state.

3. 1 would appreciate your rcvicv; and oo:;redrt on tho attached r.atcrinl. J
rccogyixce that your review itay be somewhal Limited duo to lack of sufficient
information.

WXLUAJ S, IIMDRK
Ha (ren, (Ah) AXG
The Adjutant General

cf: Loin Tddcmbon



Lt col, Byington _
Department of Military Affairs

December 11, 1972

N suRJicr.  Invoices, Workmen's Compensation
ERQA/I'DOEOJIaIzinEgvaRSgent and Comprehensive Liability

til// Division of Su

ply .
M Dengrtment of Rdmlnlstratlon
\ } q Pur

Attached for your appropriate action are two invoices covering Alaska
National Guard payroll audit for the periods 7/1/70-7/1/71 and 7/1/71 - 7/1/72.
Also attached is a copy of a determination from the Office of the Attorney
General that Alaska Workmen's Compensation law covers guardsmen, and tho State
is liable for the activity. of guardsmen.

Payment of the back premiums would serve to protect the State in case of
claims filed for accidents which may have occured during the period 7/1/70-72.

The premium for 7/1/72-7/1/73 will be a composit rate of 1.0735855 per
$100 of payroll. Yon should anticipate a 15s increase over tins for Pi 1974, du
to an increase in benefits under the Workmen's Compensation law.

DE/mi
enclosures



Pacific flssurancc Gornpanmj

State of Alaska
Workmen's Compensation - Alaska National Guard
0771-31808-113
L - 11172

PREMIUM ADJUSTMENT

Alaska National Guard Payroll $1,946,515. 0.5579065 = $10,860.

TOTAL EARNED PREMIUM:  $10,860.
TOTAL WRITTEN PREMIUM: ___ -0r_
ADDITIONAL PREMIUM: 10,860.

10/19/72



218 FRONT STREET
j UNEAU. ALASKA 99001

State of Alaska
Comprehensive General Liability
0771-31808-213
Ty - 11172

- Alaska National Guard

PREMIUM ADJUSTMENT

Alaska National $1 946,515, x .4561015 Comp Gen A Auto Liab
Guard Payroll 1946,515. x .0343935 Malpractice
1 946,515, x .0082280 Personal Injury
1 946,515, x .0082280 Personal Injury
1 946,515, x .0082280 Personal Injury
TOTAL CANNED PREMIUM: $10,037.
TOTAL WRITTEN PREMIUM: - 0-
ADDITIONAL PREMIUM: 10,037?.

1171772

*

$0,878.
679.
160.
160.
160.

10,037.



grummctl, me.

insurance - bonds

301 Seward Phone 5SG-2111

o State of Alnslr. Juneau, Alaska 99301
0 rJo Divif.ion ¢." Suy>v>>'
0 Juykvu, Alaska 1.1-0-72
Bale Premiums Balance
7-1-70 AcV ilir.r.?! *o)2*. _vivriun:, Hirii."-nnl Guard
to
7-1-71 "crh.on™ Ccr.nonration ;.:ol5c; >"0770-11302-1]13 0 10,078.00
Cfrr-r. Gen!. L: _-ur, Lin. "o, ,v0?70-31508-213 _.9.976.00
0 20,024.00

STATEMENT



210 FRONT STREET
JUNEAU. ALASKA 90001

State of Alaska

0-31308¢C7?7T 3¢mn S atl=®n ' Hoatl'ona G uard

21170 - 171071

PREMIUM ADJUSTMENT

Alaska National Guard Payroll  $1,888,787, P.508 = $9,595.
Rato Increase 5.03% = TM478837

TOTAL EARNED PREMIUM:  §$10,07
TOTAL WRITTEN PREMIUM: -0-
ADDi 11 Gi.'AL PREMIUM: 107078“

10/19/72



State of Alaska o _
Comprehensive General Liability - Alaska National Guard
0770-31800-213

7/1/70 - 7/1/71

PREMIUM ADJUSTMENT

1.888.787. X .0035 161.
1.883.787. .0085 161.

AIaskaPI;lyaitlé?qal Guard $ﬁ.%77§6 ))Z &b $8,%96L;..
X
X

1.888.787. x .0085 9,636

TOTAL EARNED PREMIUM: $9,946.
TOTAL WRITTEN PREMIUM:
ADDITIONAL PREMIUM: 9,946.

1171772
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+STATU
-if ALASKA ie-</  MIviys /o x>y fr o
to T o . /v \i-"1\ .
Commissioner Joseph R. Henri
Department of Administration] A
I DATE November v-n, ngi -
Xb. -TV
_ M L
*tox  Merman C. Gorsuc.h subjec, Insurance
Deputy Attorney 'General National Guard”t®/ n

In response to your memorandum of November 14
concerning insurance coverage for the Alaska National Guard
and with regard to an earlier memorandum of October 3 from
Richard Freer, Deputy Commissioner of Administration, to this
department on tho same subject, we have determined that both
our present comprehensive general liability and workmen %
compensation insurance do not cover the Alaska National

Guardsmen.

The present insurance earlier for the State -
Alaska Pacific Assurance Company - has had its counsel de—
termine issues of (1) coverage under tne Alaska Workmen %
Compensation Act of members and employees of the National
Guard and <?) liability of the State for acts and omissions
of members and employees of the National Guard. Generally,
we concur with the detorrd nations made (see memorandum of
August 10, 1971, from. P.M. Dgogoo to Alaska Pacific Assurance
Company), that Alaska Workmen®s Compensation law covers guards—
men* and the State 1is liable for the activities of guardsmen.
Moreover, our own research and analysis (see Department of Law
intra-office memorandum of November 9, 1971, on insurance
coverage for National Guardsmen) independently reached similar
conclusions.

(& believe it is germane to note that this year
alone the State settled out of court two civil suits dealing
with general liability for National Guardsmen®s acts cr
omissions. The settlements were for $1,2H0.00 (Creswell v.
Smith and State) :n: $15,000.00 (Cu mkendall v. Smith and State).
This compares to arnroximatoly 3.10,000 in premiums for additional
cowpreher.s 've general me _ujdo::u*f le 1llasiiliy L:..".ur.<nco ouoted
by "the State's carrier for National Guard coverage for one

year.

The decision to purchase additional 1insurance
coverage such as that outlined in the November 9 letter to the

\ A

r



Commissioner Joseph R. Henri November* 27 1972
2

Division of Supply from Shattuck and Grummett, Inc. is
It

appropriately a Department of Administration one
present view that the State is liable for workmen's
Alaska National Guardsmen and that the

State is also liable for the activities of the Alaska

National Guardsmen. Risk analysis for on-~oing exposure
to iaoi..ity, wnlch we believe is an administrative matter3

can oest be done by your department.

our
compensation ior

NCG/md



slialluek & pjxinmincU, finc.
- ,— ;=s=si=zi====_: r - FF insurance - bonds

;i01 Seward Phone 58G-:M14
© U LT e SIOLGdT Juneau, Alaska 90S01
o c/o Division ci' S;r;vy
oO Juneau, Al'jr]a

Dale Premiums Balance
7-1-71 ~coitir. T.- 1 TeVv. v LI, m..re
to
7-1-72 OorlrerOr. Cc;.c o | i 0o ; -,"0771.-21C0" #1172 0 10,260.00
Corror. 0-::nl, .utc Li:z. " 077." 1000-213 10.037.00
20,297.00

STATKMKNT



STATS OF ALASKA
Dept, of Administration
Budget & Management Div.

REVISED PROGRAM SUMMARY

3 AGENCY

APPROPRIATION

DIvISIoON [ \

Jicategory

-—
*J3-r-rogran
-r 9

>V only Lnj ™" lelement

For the Fiscal Year Ending Juno 30, 197 3 bua

APPROPRIATION COf.IPONENTS

* TOTAL

SOURCE 0? FUNDS

FEDERAL RECEIPTS
REQUIRED GENERAL FUND MATCHING

otwer GENERAL FUND
INTS 1-/.0ENCY TRANSFERS
OTHER

TOTAL
PERMANENT FULL-TIME POSITIONS

PRESENT AUTHOR 12ATION

/R CL, o

/1

Joongos

jSLIS-ELEMSNT

J'aic'h;

1 J
A

-

J "AC"
\~r

*a? csri"tcmdb -Kr “rh.uvrrtra™--L. i

REVISION
INCREASE(CECRSASE)

- v/

AMENDED
AUTHORIZATION

WN?'7 . VC" O

NI T e



STATE OF ALASKA
Dept, of Administration

Budget ci Management Div.

cods

ICO

aoo

500

700

NEW CODE

REVISED PROGRAM
COST ANALYSIS SUMMARY
by BUDGET COMPONENT

EXPENDITURE BY OBJECT
PERSONAL SERVICES

TRAVEL
CONTRACTUAL SERVICES

COMMODITIES

EQUIPMENT
LANDS. BUILDINGS, NON STRUCTURAL IMPROVEMENTS

GRANTS. CLAIMS. SHARED REVENUE
MISCELLANEQOUS

INTER-AGENCY TRANSFERS (INCLUDED ABOVE)

TOTAL
FEDERAL RECEIPTS
REQUIRED G'NERAL FUND MATCHING
OTHEf: GENERAL FUND
INTER-AGENCY 7RA.NSEERS
OT KEF.
TOTAL

PERMAN ENT FULLTIME POSIT10\'S
ifRMAMENT PART-TIME POSITIONS
TEMPORARY (FULL TIME EQUIVALENTS)___
“U 0" MANMONTHS

EXPENDITURES - TOTAL
LOURCP Of- PI''NOS

FEDEfiAL
"Q. G.F. MATCH
OTHER G. E
OTHER (SPECIFY)

U2 10-11 IRovisjd SepteniSer, 1372)

FY 73

\

PRESENT AUTHORIZATION

%

AGENCY

DIVISION

PY '«

FY 75

A

& T —
| CATEGORY R

FY 7G

f PROGRAM

[subprogram
ELE.Y'MT
,SU3-ELEMENT 1

REVISION AMENDED
INCREASE. (DECREASE) AUTHORIZATION

1
1
1
- “m
l‘l
1
FY 77 FY 73



STATE pn.fri* Fi/Mffjh tffPQ
<?f ALASKA
10 p
Lois Richardson
Dept, of Military Affairs
Juneau DNK December 1*1, 1972
K;./t
fron Terry Adlhock sudifce Alaska National Guard
AGO - Juneau Insurance

Attached are the memoranda referred to in our
November 27 memorandum to Commissioner Henri concerning
insurance, as you requested today by phone.

I'f these are to be reviewed by U.S. Army-Alaska
JAG, please let us know JAG's conclusions.

As the November 27 memorandum points out, in-
surance coverage is deemed needed because of liability

exposure.

Attachments
TA/md



LAW oreiCES Of
FAULKNER, nANIUKI.n, HOOCJIiEVER 0 DOOGAN

-4<Hr>TI| r/ut[ul_lon DOOM L'Q. "Il I HAUKLIfl OIHLCT

JUNI'.AU, ALASKA ‘MV.OI rt.li0a-210
M |”idm " AImaCone no/
UCHQU August 10 1971
Mayd 'ﬁtlfmv(s : ’

»Anronr> ®idaikh<

MEMORANDUM

FROM: r. M. Doocjan

TO : Alaska Pacific Assurance Comoany
Re : Coverage- under the Alaska Wor):men]s Compensation
Act of members and employees of the National
Guard,
Il. Liability of tlie State for acts and omissions of

members and employees of the National Guard

I . Workman ]5 Compelisat:ion
A. TYPES OF EMPLOYEES AND TYPE STATUS IN GENERAL

In order to properly discuss the applicability of
Alaska Workmen's Compensation to employees and members
of the National Guard it is necessary to first define
the various types of Guard employees and second to define
the different types of status in which these employees
may lie found at different times.

There are basically three types of Guard employee/
members: Full-Time Technician, Full-Time Technician/
Guardsman and Guardsman.

Full-Time Technician. Those .individuals are princi-
pally female employees, c.Lork-Lypi.sts, and security
guards and are not r 'qci :-id to in: member..) of tlie Guard
in a military status. They do, however, work full time,
in a civilian status fcT the Guard.

thill-Time Tochnici nn/Guardsnim . These .individuals
. work for the Guard in a fulLL-1Imo technician status as
civilians and are rcquired to bo members of the Guard in
a military status. Examples of their technician jobs
include Adjutant General, aircraft mechanic, supply



MEMORANDUM August 10, 1971
Alaska Pacific Assurance Co. . Page 2

specialist, flight activity commander, etc.

Guardsman. lie is a member of,the military portion
of the Guard and attends the military functions of the
Guard, however, his civilian job is not related to tiie
National Guard.

The status of employment of these three types of

employees varies. Of course, the fullH:ime toclinicians
will only be found in that status; in other words, they
will work only as civilians. However, the full-time'

technician/Guardsman nay be found to bo working as a
technician in his civilian status or on military status
as a Guardsman. The Guardsman is only found working
for the Guard in a military status.

There are various types of military status in which
either the Guardsr. -a or tcchnician/Guardsinnn nay bo-
found. Tiie first of these is normal training status
which normally includes ':8 training drills per year plus
a .lc day summer camp each year. This may be increased
by rednral orders, and in the case of aviators includes
additional flight training periods. If a Guardsman or
tcchnician/Guardsmun :is unable to make scheduled drill
periods, lie may be allowed to attend equivalent training
periods to make up his training. In this status, although
the Guard is under the command of the Governor and state
authorities, its pay and supply source is the federal
government.

The second status in which these individuals may be
found is state active deby . This includes any situation
in which the Governor has called the Guard or any portion
of the Guard (units or individuals) to active duty in the
event of a state emergency, (i.e. flood, riot, etc.). In
this status the Guard is under the command of Liio Governor
anu is paid by the state.

A third status is federal active service. This in-
cludes service any time the Pres.idmL calls the Guard
and to Federal service (i.e. seni to combat, riot control,
postal service, etc.).'" In this status the Guard is under
the command ol tho President and the normal active' duty
military chain or command and is completely divorced from
.state control.

h. FIJfiL-TIMU TECHNICIAN - The National Guard Technician
Act of lyidf y.i uVd.C.A. "709 provides:
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"(d) A technician employed under subsection (a)

in an employee of i.'.io Department of tho Army or

the Popartment of tho Air Porc;e, ar. the case may
bo, and an employee of the United States."

House Report Ho. 1.023, U.S. Code, Congressional and Admin-

inistrative Hews, 90th Congress, 2nd Session, 1960, page
3310, gives the following summary:

"Purpose of Legislation:
"(a) to provide ti retirement: and fringe bene-
fit program which will bo both uniform and
adequate "

"Federal fringe benefits --

As Federal employees the technicians would be

covered under the laws providing for the various

fringe benefits for Federal employees including

groups, health, and life insurance, leave,
'eFederal employees death and injury compensation,

severance pay, tenure and status/ ID.'at 3324.

From this it would appear that the Federal Government
has pre-empted any state control its to disability or death
benefits and that those full - tjme technicians would not be
covered by Alaska Workmen 1s Compensation.

cC. pult.-tir> yfcuutciah/ guaudsmyu

1. Wh*1c working as tech)iiciian not covered by Alaska
Workmen's Compensation (sea 13 supra)

2. Hi: i.JE on mill tarv duty as a Guardsman

in Hoction 90.1.2 or Title fj UJCA the compensation
for disability or death of a Fedoral cmplovee is
outlined, in (») of that: section it is provided
that:

"The United States shall pay compensation as
spoor liied by tl:is subclijiptor for tho disabi l.it.v
or v.e.al.lh or an employee resal,timj from personal

.injury .sustained while in the performance of his
duty, "



MEKORAUDUM August 10, 1971
Alaska Pacific Assurance Co. Pacjo |

An argument. may be: that the: technicinn/Gunrdsman,
while on duty as a mil Lt.ary member o; tho Guard, is not
"in tho performance of his duty" as a technician but is
performin'.,- military duties. However, because a full-
time Lcchnician/Gunrdsman is required to be a member of
the Guard er, a part ¢1 his civilian employment (see House
Report Ho. 107.3 U.S. Code, Congressional and Administra-
tive Hews, 90th Congress, 2nd Session 19GO, page 3318) an'
argument may bo made that the technician is within the
performance of his duty as a technician and therefore,
falls within the protection of the quoted section.

This would seem to be. the case in a normal training
status or state active duty status because the technician
is required by his employer, the Federal Government, to
work iv such a status when required.

The conclusion then is that tho technician is covered

by Federal Compensation law regardless of his status.
However, the fact that the to.clinician/Guardsman appears
to be co/ered by the Federal Compensation lav; does not

preclude the possibility thai he will be awarded compcn-.
sation wunclcr tlie. Alaska Workman's Compensation Act. In
Employers Llablll Iy Assurance Corporation v. Spradlin, a

decision of 'the Superior Court of Alaska at Anchorage,
Civil Action Mo. G8--50CA dated December 26, 1969, it was
held that the family of a loeunician/Guardsman, who was
killed wiii.l.o under Federal Orders to active duty for
training -(see normal training status supra), was entitled
to compensation under the Alaskan Act.

The holding was that Spradlin won killed within the
course and scope of his employment in the State of Alaska.
As partially discussed above, although the technician/
Guardsman while on a normal training status received pay
credit for Federal military service, and credit towards
Federal military retirement vs;Lie in a normal training
status he is si ill commanded by lhe: State authorities and
js directly engaged in the employmenL of the State. Tho
Governor may order him in that statu; to engage directly
in state own!loyrr.uit (i.e. fly the d ‘'arnor or Iris stall
to uiLie.rouL points in'the state) . It is upon this con-
trol that the court in Spradlin based its decisions that
the injured or deceased technician/Guardsman is entitled
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to cloci Alaska Wortmen's Compensation benefits or
Federal. boncfjts. See for mar;Ler-so.rvant. relationship
creating right to compear;ation Cloho Indcmn. Co. v.
Forrest, 182 S.IS 215 (va. 1935)", IwikoFVTStn teT

150 T.K. 317 (N.c. 1931), contois v. s'taife/ 106 A. 2d
741 (It.1. 1962) ,

Although the above discussion covered only the situn-
tion in which the te.chn.ician/Guurdsman in in a normal
training .status the argument, of course, applies also
when lie is found'on .state active clucy. In that status
even his source of compensation is the state which

further reinforces the concept and reality of State
control.

D. GUARDSMAN

1. Normal Training Status

Title 32, USCA Section 318, as amended provides?

"A 'emember of the National Guard is entitled to
the hospital bc.-nofii:,, pension, and other com-
pensation provided by .law or regulation for a
member of the Regular Army or the Regular Air
Force, as tho case may be, of corresponding
grade and length of service, whenever he is
called or ordered to perform training under
Sectrions 502 [drills and annual field exercises],
503 [field exercise in cojvjunction with the Army
or Air Force], 50! [school attendances and arms
competitions], 505 [regular Army or Air Force
school attendance] of this title

(1) for a period of more than 30 days and .is
disabled in line of duty from disease while
so employed; or

(2) .for any period of time, and is disabled
in ih>line of duly from .injury while so
CupJdOoydi. "

In short if a Guardsman is disabled in any of the above
situations he is entitled to the same Federal benefits as a
.regular army soldier. because of the fact that these bene-
fits normally exceed in value those offered under the State
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Workman's Compensation plans one should never see a situa-
tion in which a disabled guardsman injured while in a
normal training status attempts tc; got workmen's compensa-
tion under the Alaska V/orkmon's Compensation Act as con-
trast to federal compensation.

Although, as stated above an injured Guardsman is
covered by Federal Compensation when in a normal training
status nothing appears to preclude tin election on his part
to take the Workmen's Compensation benefits in lieu of the
Federal benefits.

However, no mention is made above as to compensation
in the event of tho death of the Guardsman while in a

normai. training status. Section 321 of Title 32 allows
for a daath gratuity in' the amount of six months pay but
not less than $000 or more than $3000. In addition'Alaska

Statute 820.05.260 (o) states:

"If an officer or enlisted man of tlie national
Guard suffers permanent total dioabi l.ity or
death while performing sis duty as an officer
or enlisted man unde* orders from the commander
in chief, the officer or enlisted map, or his
heirs or dependents, have a claim against the
state for financial help or assistance, on such
terms and in such amount, not exceeding $7,500,
as is determined to be right and just by a board
of throe medical officers cr three civilian
physicians. The commander in chief shall, by
order, convene the board for this purpose.”

Tlie question then is whether or not a Guardsman killed
in a normal training status is covered by Alaska Workmen's

Compensation.

He is covered for the following reasons. The primary
guestion is simply who is he working for.

Alaska Statute 820.05.000 Control of Alaska National
Guard states in part that "[tjhe governor as ox officio
commander of: the nili.tra of the state- lias commend of the
Alaska National Guard while it is not in active federal
seev.i co ." (emphasis added)
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Section 3495 of Title 10 ----

Army National Guard of the United States. Status
Members of the Army National Guard of the
United States are; not in active Federal service
except when ordered thereto under lav/. (Section
049!) of Title 10 states the same for the Air

National Guard)

Section 325 of Title 32 USCA provides:
1

Each member of the Army National Guard of the
United States or tho Air National Guard of tho
United states who is ordered to active duty is
relieved from duty in- the National Guard of his
state or 'territory, or of Puerto Rico, the Canal
Zone, or the District of Columbia, as the case
may be, from the effective date of his order to
active duty until lie is relieved from that duty.

Section 3500 of Title 10 USCA "Army National Guard in
Federal Service" states:

Whenever ---
(1) the United States., or any cf the territories,
.commonv/ea.ltlis, or possessions, is invaded or is

in danger of .invasion by a foreign nation;

(?.) there is a rebellion or danger of a rebellion
against the authority of the Government of the
United States; or

(3) the President is unable with the regular
forcer, to execute the laws of the United States;
The President may call into Federal .service
members and units of tiie .Army National Guard

of an* LcVjicoity, iuokuo 3liciif Liij
Canal Zone, or the District of Columbia 1in

such members eons *d; necessary

It is concluded then that the* Guardsman when not called
into Active Federal Service as above is working for and con-
trol,led ) i.ne af.ca.e.

c. second question is whether or not the $7,500 provision
of the /Alaska .statutes mentioned above. (AG 8§26.0 50.260) is
an oxc.l u.;xv « remedy. This contend ion war defeated in an
exclusive remedy. 'thxs contention vins defeated in Spradlin
supra, and bemuse of the liberal inv *3rpre tuition of Workmen's
Componention Acts would be. defeated in tho future.



MEKOJIANDPM /vnhgurjt 10, 1971
Alaska Pacific Assurance Co. Pacja O

2. fit;aju= Act:ivn

When the governor calls the Guardsman to fitato Active
Duty he is clearly working Cor the*.state and covered by

Workmen]s Comp.msacCion.
3. Fcderal Actjve Service
When the Guards!,tan is called into Federal active

service (see 53500. Title 10 in 1 above) lie is clearly work-
ing for tl;e Federal Government and is not covered by Work-

insn ]s Componsation.

E. SUMMARY

The following individuals are covered by Workmen's Compen-
sation.

Ful.I-TImo Tochniclans - Never
Pnl.I-T 1ivi;i Toelvni ci.an/ Gunrdsr,:tn

1. VThilc on Duty as a technician - Never

2. While on military duty

a. State active duty - if he so elects

b. Normal training status - if he so elects

C. Federal active service - never
Guardsman

1. State active duty - Always
2. Normal training status
a. Death - Always
b. Injury - If lie so elects
3. Federal active service. - Mover
1. laability_ or Glalto for_ Toj 1ii of National (munrd =
A. Generally a slate is liable for the acts of its

agents or employees committed within tho scope of em-
ployment, tlie question here is again who is the Guard

working for.
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Tj.11o 32 19CA ljG@ .52 r,t:l’Los tho rtatut.ory aut. hoi:i.ty
for claims for damages involving the Mati.onal Guard and
A.ir National Guard:

(a) Limited authority for tlie payment of
claims arising out of National Guard and Air
National Guard activities has been granted
annually for several years by provisions of
tlie annual /Appropriations Act for the Depart-
ment of Defense. A recent provision is as
follows:

The following sums are appropriated, * * *

For payment of * * *: claims (not to exceed
$1,060 in any one case) for damages to or loss
of private property .incident to tho operation
of Army and A.ir Nation:'l Guard camps of instruc-
tion, either during tiie stay of units of said
organ!sations at such camps' or while en route
thereto or therefrom; * * * (Act of August 1,
1953, Public Law 179, G?d Cong.).

(b) In accordance with goncvn] r>r1ncinVys
of la..’, the kniJonnJ GViutxl and the Air Notional
Gu'wA when not in Federal, service one not agencies
Oi tlie United states, and tlie United States :j_not
liable '=m i.ugi.iry or damage arising iro.n their
actiy I*ies. Thus, claims for such injury or
damage arc not cognizable under the Federal Tort
Claims Act, as revised and codified (6.1 Stnt. 9*92,
2G U.S.C.A. 367.1-60). lAy the ;tatutory provisions
referred to in paragraph (a) of this section, the
United States assumes an obligation to settle ad-
ministratively Ili.iVii.ted classes of claims relating
to activities of tiie National Guard and tho Air
National Guard. (Emphasis added)

p. cialvTn

If is appa *Sit fam Lial the i\e ra]. govei.niv.ont 5s
rciipolls Ib1c for aiiy M s or oiViiss.ions of the Guardsman
whi le in Fedei.ail Aeu.i Vf 9ervi.ee (see 53500 TLiJe supra) .

It. is equally clear that in a normal, training status
that, the St ate would be. liable for the acts of the Guards-
man except to the ortont t.Imt the Fedora.l expressly .assume
responsibility as stated above.
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On state active duty the state would bo liable for
tho Guardsman's acts.

C. TE.CIHiilCl /w.

The question of who is liable for the acts of a
technician is not as clearly stated as that same question
as to a Guardsman stated above.

First it is apparent that tho Federal government lias
clearly stated that tho technicians arc Federal employees,
however, House Report Ho. 1023, U.S. Code, Congressional
and Administrative News, 90th Congress, 2nd Session 1960
page 3310 shates in part:

"This bill implements the purpose by convert-
ing the technicians to Federal employee status

I l]. corole on admi.nlslrnl on _and
fiupc-srvision which would as a matter of law
rcvitaln & eho Stato ~IOV01. i n ojafcTcTt” tlie
technicians will, b-come Federal employees,
receiving the salaries, fringe and retirement
benoiits , but with oorr.ain administrative
eontro.) regard i.ng employment suporv.ision re-
maining vnl--h the adjutants general prescribed
by the decnotary concerned.” Page 3320.
(Utiipli<si.,, added)

It appears then that the state would be liable if the
proximo Co cause of the .injury caused by tlie technician (in
his status as a technician) was a failure to properly
supervise on tlie part of the state as this supervision is
a state function.

However, if the technician caused injury and the state
was in no way liable as regard superv.ision, a good aveument
could be made that the Federal governmenl should be hold

liable. *

in i-h' last men!.:oped, ci tub ion an i aat considera-
tion would tie tho oetoendnation of; who the technician was
working for. »f a court a -ci.dc-a that the technician was

working primeriiy to maintain the Guard for the state’s
benefit, the state would be liable regardless of a lack of
failure in supervision. |If the court'doc.! dad that the
technician was Wworking primarily tor the Federal govern-
ment's benefit, in maintaining the Guard the Federal govern-

ment would be held liable. -
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D. SUMMAR

The HNtata™is liable for tho activities of the Guard
m the following situations: ,

State Active Duty -- Always

Normal Training Duty — Always, except as expressly

assumed by the Federal Government
Technicians on ciuty in that status —

(1) when the state supervision or lack of

supervision is tlie proximate cause of the

injury, and

(2) when a court determines that tho techni-

cian is engaged in work .primarily for the
sbate.

Vory truly yours,

FAULKNER, DANF.i.FLD, P.QOCHEVER & DOOGAN
S

FMD/jp
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l. In tho state liable for tho torts of i1ts hation.Ml Ourii doiiicn?
Yon.

1. JJhoulu tho state provide workmen®s compensation for Gua.rd.onen
Injured when not on active federal, duty?

Yen.

Tho constitutions of tho severs! states univaraoily
provides for tho.organlsation and eipintonauco of a wc.3.1 repule, ted
state militia and. crunks to the lopis? oflire the nee.cssre? power to
carry those provisions Into offcot. Tiie power of state Government
to legislate the rilitia or.isted end was exercised before the
adoption of the constitution of the United Etatc*s and, as its exercise
is not prohibited by that instrument, it remains with .the state today.
(JO Am. Jin*. Military, 8 72 "Power of Stales."-".)

Accordin;;; to the constitution of Alab:a (Article ill.
the Governor is Cc;;vuuklor-in-Chief of the Awed Vovavs of the

state. lie way cal3; out those; forces, to execute the laws, prevent
or suppress insurrection, lawless violence or repel Invasion. Tho
Governor. as provided by law, shall -pnoAnt all fynioral and flag:

officers of the Armed Forces of the skate subject to eonflunation
by a majority of the legislature in joint session.

The only time that the National Guard, is not in the
service of the state is when it has bean activated for federal
service. The Amy national Guard, while in the service of the United
Stakes , is n component of the Army (If U.3.C.A. $ 307?).) V.'hen not
on active duty, mrbo.w of the Amy Nations! ‘'haivff of’the unites
States' shall be administered, equipped aVidtrailed’' in "their status
as rcr.bers of the Army National Guard. (10 U.f.C.A. f>3 73.)

,iewbcrs of the Army l.at.'or.al Guard of the Unitoc! ..".tales are not in
active federal sorv!co except when o. v.ercd thereto under law.

(-?.2. PP.--P.) Wins, it crprvj that tho Amy hallo::;'!" Guard
ro: Icias awn thcNwkienal Guai'd of the r vspoctii mslate until ordered
into active federal service pursuant to law. 'Vir:;;c statutes. were
3ntarproled by tiie Court of Olai’.s of the flake o§ few York in

Jfado PiLld-ir  *L (51 hir.0.2d 032, [ N.Y.. 2d 350

[119uGj.) The court held tha.t a nether of the new York. Amy jia.Uonal
fraud who was not in tlu: active sewieo of the* United Gt.-.tw; Ar;.y
by order of the hrasldent, was In the op.plpy of tiie stake. Any
injuries which lie suskuinod while” atfceWdiiw; the regularly schedule.:!
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liGB-JA 29 December 1972

Major General William S. Elnore
The Adjutant General, Alaska
6.10 Mac Kay Building

333 Donall Street

Anchorage, Alaoka 99501

Dear General Elmore:
Tula 13 in reply to your letter of 21 December.

Ve have reviewed the August 10, 1971 opinion of the law firm of Faulkner,
Banfield, Boochever and Doogan, and the State of Alaska memorandum of
November 5> 1§71 enclosed in your letter, both of which are concurred in
vith the most minor exceptions. You are in error in concluding that a
maetcr-pervant relationship exists between the United States and members
of the Alaska National Guard training under title 32, United States Code.
The Supreme Court, of the United _Stct.es decide therwise in Maryland for
Use of Levin v. United States, 3§I u.s. Il (1%6%)

It in transparently clear that the Alaska national Guard my he engaged in
training or duty which will not entitle its members, or third persons who
may suffer personal injury or property damage to spy r;rotccticn by the
Federal government, or v/here the Federal protection is something less than
complete. la thece instances there is a distinct requirement for local

legislation.

The onnlyola by Mr. Doogan i3 arranged quite logically, and con be usefully
follov/ied. Schematically, there ore two principal subdivisions. First la the
system of benefits for members of the National Guard, national Guard technicians
employed under 32 U.S,C. 709> °nd other civilian employees of the State militail/
department. Second i3 the liability of the State and the Individuals derjeflf-ed

in the preceding sentence in the event of injury, death or property clansge c
by their activities.

A, Benefits for members.

1. Members of tho Alaska Notional Guard in the active military cervico of
the United States.

Members of tho ALaaka National Guard may be "calledl in active Federal
service by tho President under chapter 15 of title 10, Halted States Cede, or



sections 3500 nnd 85GD of that title. This includes duty to enforce the lava
of the United States (e.g. school integration cases in Ar-iansaa, Alabama,
Mississippi, dioorders in the District of Columbia) Federal aid to State
governmentn (e.g. Detroit), cud invasion or threat thereof (1916 Mexican
Border). In their Amy national Guard of the United States snd Air National
Guard of the United Stotoa status they cay be ordered, to active duty in time
of var or national emergency (Vi/i'll, Pueblo incident, New Yorx postal strike).
Statutory tour officers (10 U.S.C. 265, 3033> J264, £033, 820M are ordered to
ootivo duty as individuals. So are U.S. property end fiscal officers under

2 U.S.C. 703. "RzP '03” trainees, who enlist under 10 U.S.C. 511(d) are
ordered to active duty for training in their Reserve of the Amy and Eeoerve ,
of the Air Force status.

In the event of injury, disease or death of these individuals, the
Federal Government provides the same benefits ds it provides for all other
members on active duty.

However, the States are at liberty to add to these benefits. Many
credit Federal military service for Stato civil service purposes, provide
pensions, or otherwise recognize the contribution.

2. M*mbers of the Alaska National Guard performing training or duty (full
time training duty, inactive duty training) under title 32, United Statea Cede.

Although entitled to pay, allowances and other benefits enumerated la
Federal statutea, members of the National Guard performing training or duty
under title 32, United States Code ore not in the service of the United States
at such times. Maryland for Uae of Levin v. U.S., rmnra.

A member injured in line of duty, or who contracts a disease in lino of
duty while on duty under orders which do not specify a period of 30 days or less
is entitled to pay and allowances from the United States so long as he 13 dis-
abled from tho performance of his normal military duty. If he is permanently
disabled, he vill either be separated with severance puy, or retired for physical

disability.

There are two weaknesses in tho current system. One is that a msn may
be unable to return to Mo civilian employment even though he Is found to be able
to perform his normal military dutieg, and therefore Ineligible for pay and
allowances from tho military. Second, his military pay ay be substantially
less than his usual civilian earnings, and the military pay and allowances he
receives will not prevent economic hardship. State legislation 13 required if

these deficiencies are to be remedied.



'3.  Members of the Alaska National Guard In the active military oervice of
the State, under authority of State law.

Fay, olioloncea and benefits in ease of injury, disease or death while
in service required by State authorities, e.g. local disaster, military aid to
the civil authority io governed entirely by State law. Except for indirect
F-deral aid, such as declaring an 'mrea to be d disaster area, end authorizing
military leave for Federal employeea vho are performing State military service,
the United Statea provideo r.o coverage for Guardsmen.

Th-re is on absolute necessity for provision by the State of some sort -
of protection, e.g. by tailing: ito State Workmen'o Compensation applicable, or
by adopting oorae of the principles of Federal law, such as those relating to
death gratuities, dope-dency indemnity compensation, life insurance, raedicC 3l
cere for line of duty disabilities, physical disability retirement, burial.

h. Technicians employed under section 709 of title 32> United States Cede.

Ti\ese are Federal employees. Benefits in the case of injury or death
resulting from activities in the scope of their employment ure provided by sub-
t' pter I of chapter 81 of title 5, United States Code (formerly known bo the
Federal Employees Compensation Act, which corresponds to State Workmen's Compen-

sation Acta).

An injury or death from on accident not within the scope of employment is
not covered by that law. For example d technician --ho IS injured while working
on hiohome, "moonlighting”, or while engaged in military training or duty, such
ss tbnt required by title 32, United States Code or by State law, ia not acting
within the scope of his technician employment at such tinea.

Although certain technician positions require national Guardmembership
as a condition of employment, a technician injured while performing Rational
Guard duty is not acting within the scope of hln employment for the purpose of
subchapter I of chapter 81 of title 5* He is entitled to the benefits provided
by titlca 10, 32, 37 snd United States Code, and bsa no right of election
between the benefits provided for military and civilian service.

A technician injured while performing railltary service receives certain
title b benefits, such no sick leave, and separation with severance pay or
physical dloabillty retirement if appropriate. Ills Government life insurance,
if any, will also be payable in case of a service connected death,

5. State military department employees.

This includes all State employees whose hire is authorised by Stats law,
irrespective of whether they are paid entirely by State fund3, or, os in tua case



of "c'.rrvice contract employees” whether tho United Staten reimburaes the State,
in whole or in part for these expenseo.

Among the expenses for vbich the United States will reimburse the State
are those incident to providing workmen'a compensation for persons employed under

the oervi.ee contract.

As in the cose of Guardsmen on State active duty, the only benefits for
Stato military department employees (exclusive of Social Security) ore those that
may bo provided by State law.

B. Protection of the Public. Third Party liability in case of personal injury,
property damage, or death resulting from National Guard activities.

li Injury, death or property damage to third persons caused by members of
the Rational Guard in the active railltary service of the United Stated.

Claims are payable in accordance with chaptera 3 end 4 of AR 27-20 and
cbnpters 7 end 12 of AFM 112-1 which implement the so-called Military Claims Act
(10 U.s.C* 2733) and the Federal Tort Claims Act (23 U.S.C. 13*+6(b), 2401(b),
21+02, 2671, 2672, 2674-2630)).

The injured party has a cause of uction against the United Staten for a
tortious act of n niJdtary member acting in line of duty except for certain
offemeo, ouch oa false imprisonment.

There Is no requirement for State legislation.

2* Injury, death or property damage to third perscra caused by raenhsrs of
the Rational Guard performing training or duty under sections 502-505 of title

32, United States Cede.

Members of tha Rational Guard in thia status arc not considered to be in
Federal Qcrvico for the purpose of the Federal Tort Claims Act, and injured parties
havo no right of action against the-United States.

Before 13 September 19¢0, annual appropriation acts for the Department of
Defense authorized the payment of claims, not in excess of .$1000, for damage to
property incident to the operation of Rational Guard camps of instruction.

On 13 September i 960 auction 715 of title 32, United States Cede, the so-
called Rational Guard Claims Act, was enacted. Claims not in excess of $15,000
can be paid by the Secretary's of the Army and Air Forcej amounts in excess of
$15,000 require approval by the Congress. 1t covers injury, death or property
derange by Guardsmen engaged in training under title 32, and in the scope of their
duties. For detailed description of the administration of 32 U.S.C. 715* see
chapter 6 of AR 27-20 and chapter | ¥, AIM 112-1 dated 1 December 1972.



These claims ore paid in the discretion of -_ia :ervice Secretaries.
Their decisions ore final and conclusive- The rial & r.o recourse,
adnd.nistratlvo or judicial fron such decisions.

The injured party i 3 not required to presea.a hi; dain to the U.S.
Government. Ha may pursue whatever course of action art- alect whatever
remedies ho may havo.

He cay present his claim in accordance with A? !~—2(j or AIM 112-1 as
appropriate. However, the service Secretary '..ill deny oka olaia if ho concludes)
that the negligence of the claimant contributed to ike cause o0f the Occident,
The Secretory rcay conclwle that the claim ia excessive end offer the claimant
an amount that ho will not accept. Sinca the clelzaa.-: 0ss ec right of action
againnt the United States (2-foryland for Use of Levir v. U.£. (supra)) his only
recourse 13 againut the State (if it has consented ~c re r_roj, or against the
individual Guardsman.

Some States provide that o Guardosan Day act r e civilly or prosecuted
criminally for acta committed by them while acting ia \ cocrd-onca with orders. In
the absence of such a statute, the injured third a" -.laide to quo the
Guardsnmn ao on individual. In the ebBence of Stat-e ki urrizing the State

to provide counsel for the Guardsman in case of liuiguu_cn and to pay whatever
money judgment that may be assessed, the Guardsman is uvrrrv*abad end he may bo

required to pay the plaintiff from hid own fund3. av_oarr rf States provide a
degree of protection by private insurance covering ran -rere. -icn of motor
vehicles, including those innu.ed to the National G-oarz.. York had in the

past elso insured Air national Guard aircraft.

3. Injury, property damage or death resulting :~ a oecrifiea of the Rational

Guard, while cn State active duty.

Federal law providco no compensation whatever a::r '-a_rd persona who are
Injured or 1dJU.ed, or whose property is damaged by n-;na-=ro -»f tha Katioaal Guard

ordered, to active military duty by State authorities.

Payment of claims, admJ.nistrativa end judimui rzzz-'-_33 afforded to tho
injured partiea, insurance, and protection of Guard— retvonsible for the
injury or damage, are natters which are governed. AT by State law.

I Injury, death or property damage caused by :.iu ~tt— 3-card technictuns
employed under section 709 of titlo 32, United Star-es loo-

These employeeo are employees of tho United 3-~c.-~.ri m end their ncta within

the scope of their employment subject the United Scuts; -z _lability under -the
Federal Tort Claims Act. Cn tha other hand, acts by them which aro not
within the ficope of their employment, cuch as acta e-.--- % reforming military

training or duty, ora not covered by FTCA
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In scree instances, for example if national Guard techniciana are ordered,
to perform ouch duties no coping with a forest fire or furnishing a nilltary
escort, it is likely that an action under the Federal Tort Claims Act would
probably be defended by denying that the technician vaa acting within the scope
of his employment.

Any protection that the individual technician would have in these
circumstances would depend upon Stata lav. Absent such lav™® he could of courae
be sued and held personally financially responsible.

5. Injury, death or property damage caused by other State military depart-'
cent.employeea.

The service contract provides for reimbursement by the United States from
the States* cost of liability insurance it coy procure.

However no action may be 'brought against the United States, nor will it
defend an action, or pay d judgment that cay be entered cgainat such an employee
by reason of an injury or damage to third persons.

The remedies of the injured person and protection afforded these employees
ere controlled exclusively by State lav.

As indicated above, | do not agree with Mr. Doogan’s conclusion that a technician
is entitled to compensation under subchapter | of chapter 01 of title 5" United
States Code in case of injury while performing military training duty

Dcognn Memorandum). Hie 'lIsska courts conclusion that the State Workmens
Compensation Act covers members on Federal active duty for training in the
Spradlin csgc cited by Mr. Dcogon does not require d similar conclusion by
Federal courts.

I do not follow hia reasoning in assuming that a Guardsman entitled to Federal
benefits because of an Injury in lino of duty vhilo p-.-rforning. training duty will
not seek Alaoka Workmens Compensation Act benefits. A3 pointed out above, Federal
pay and ollowancea torminato upon u determination that tha member is eblo to
perform hi3 normal military duty, whereas workmens compensation io based upon
the inabl ity to perform tho duties of his civilian employment. Moreover, unless
the !dns-ca statute provides for a reduction of workmens compensation benefits in
case Federal benefits are paid, a member in receipt of Federal benefits would not
bo tarred from payment by the State of Alaska as veil, end no "election" between
Federal find State benefits which Mr. Doogan suggests is not required by either
Federal or Alaska lav. It appears from the Attorney General memorandum (third
paragraph p.*0 that Alaska has no provision of lav similar to tnat of Minnesota.
Hawaii hao n similar set-off statute.

Again, in his summary, page 8, Mr. Doogan sees a requirement for election between
Alaakn Workmens Compensation Act and other benefits. | agree with the Sclilanger
memorandum of November 5 that in tha absence of a provision in State law making



workmen's compenoGt_on exclusive of any other, there | d no requirement for
election.

Title 32 U.3.C.A. b6ub? cited hy Mr. Doogan at page 93 obsolete, and van
booed upon the law and regulations in effect before 3eprter.be* 13, i960, vhen
Pub. L. 86-770 adding 32 U.S.C. JI%Vas enacted.

The conclusion r.t page 10 of Mr. Doogan’o study that supervision of technicians
1lg g State function may perhaps bo advanced by the United States in defense of
Gem future litigation, but is certainly arguable. Supervision is, by Federal
law vested not in the State but in the Adjutant General. The Adjutant General
derives his authority vith respect to the techai:inn program not from State law,*
but by reason of hi3 designation by the Secretaries of the Army and Air Force

under b U.S.C. 2105(a)(1)(F).

Again, at the sane rage, there is perhaps Gn ov;rri—Ilification. A Federal court
could decide thot a technician vaa not acting in ihr scope of hid Federal employ-
ment, and that the U.S. vaa not liable for hla negligent act. A State court could
conclude that he van not acting vithin the scorn :f his State employment for the
purposes of n State statute. Both courts could rale a finding of 'in scope" in
vhich csss both Governments vould be liable, r.th any combination of deciaiona
could result. In view of the dual atatus of the UETicnnl Guard a:id tho interest
of both tho State and tho United States (e.g. title to property issued. to tho
Ifetional Guard remains in the United States, tr. the State has an interest in
protecting it, since it is required to pay the United Stated if it is lost,
damaged, or destroyed through negligence), it ¢~ _li readily be concluded that
both Governments benefit from ths technician's -cm, and both could bo liable.

I hopo the foregoing provoc helpful.

Sincerely,

mill— M liatT
Legal ._Lvi3er
llaticmrl Tjerd Bureau



January 25, 1973

Lt. Col. Glenn Byington
Director

Facilities and Fiscal Division
Dept, of Military Affairs
Fouch L

Juneau, Alaska

RE: HB 66 (Supplemental Appropriation Request)

Dear Col. Byington:

In order to supplement testimony which you presented
before the House Finance Committee on January 2*ith,
the committee would appreciate receiving the following
Information:

(1) A log of the two aircraft requiring
maintenance as a result of the recent
air search.

(2) An indication of what percentage of ex-
pected re-enlistment bonus payments result
from the 6.9% federal pay increase for
guardsmen.

(3) An indication, by area, as to where re-
enlistments are occurring.

(*0 An estimate of the normal time period in

which a claim would be filed for workmen's
compensation Insurance claims. What is

the potential number of clai hat
might be filed from the ié?{qi9f2 pericl?
Thank you for your assistance in this matter.

Sincerely,

Glen K. Vernon
House Fiscal Analyst
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May 17, 1972

Maj. General William S. Elmore

Adjutant General . : ; .
Department of Military Affairs

338 Denali Street °

610 MacKay Building

Anchorage, Alaska 99501

Rer AS 26.05-205 - Alaska-
National Guard Re-enlisf;ma
Bonus.

Dear General ElImore:

"This opinion will concern itself with the question of who
is and is not eligible to receive re-enlistment bonuses as per the
hypothetical Tases submitted by you to our office.. The pertinent
part of AS 26.05.265, Re-enlistment Bonus, reads:

JAfter the initial voluntary enlistment for the period of
service in the Alaska National Guard which fulfills the
mandatory requirement for military service under the
Military Selective Service Act of 1967, a bonus shall

be paid to a person who re-enlists in the Alaska National
iG-uard."

r
Case No. 1. ; e -
A man enlists in the Alaska National Guard on 5 January 1966

for a six-year obligatory period in the National Guard as.
required in the Military Selective Service Act. He satis—
factorily completes his® obligation contract on 4 January
1972 and immediately re-enlists for a one-year period.

Commentary *
This man would be eligible to receive the re-enlistment
bonus as described in the statute. First of all, his

initial enlistment in the Alaska-National T“uard was volun- -
tary and secondly it fulfilled the mandatory requirement

for military service under the Military Selective Service
Act of 1967. His subsequent re-enlistment”.then entitles

him to the- bonus.
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Case
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General William S. Elmore May 17, 1972
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No. 2

A man enlists in the Oregon Army National Guard on 5
January 1966 for a six-year obligatory period. He moves

to Alaska on 2 July 1969 and is discharged from the Oregon
National Guard on- 2 July and enlists 1in; the Alaska Army
National Guard to complete the remainder of his six-year
obligatory period on 3 July 1969. He satisfactorily com—
pletes his obligation contract on 4 January 1972 and imme —
diately re-enlists for a one-year period.

Commentary

Case

This man would be eligible foj. the re-enlistment bonus. He
voluntarily enlisted in the Oregon National Guard, moved to
Alaska and then voluntarily enlisted in the Alaska National
Guard to .complete his six-year obligation as required by the
Military Selective Service Act of 1967- His subsequent re-
enlistraent entitles him to a bonus because he has satisfied
his military obligation by a previous voluntary enlistment
in the Alaska Army National Guardi

No. 3
A man enlists in the Washington Army National Guard on 5

January 1966 for a six-year obligatory period in the National
Guard as cited in the Military Selective Service Act." He
satisfactorily completes his obligation contract on 4 January
1972 and is honorably discharged®™ from the Washington National
Guard. He moves, to Alaska on 6 February 3.972 and enlists 1in
the Alaska National Guard on 10 March 1972.

Commentary e e o .

Case

This man would not be eligible for the re-enlistment bonus.
Although he satisfied his military selective service obliga—
tion by enlisting in the Army National Guard, it is important
to note that the National Guard was the Washington National
Guard and not the Alaska National Guard; therefore, when he
enlisted in the Alaska National Guard 10 March 1972 it cannot
be "considered a re-enlistment in the Alaska National Guard.
The.statute 1is quite specific. The initial voluntary enlist—
ment must be in the Alaska National Guard in order for the
subsequent res-enlistment to entitle the individual to. the
bonus. -

No. 4 . .

A*man voluntarily enlists in the regular Army on 5 January
1966 for a period of three years and is released from active
duty on 4 January 1969 . He is carried in~a control group,
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UTSArmy"Reserve “statue for the period 4 January 1969 to-=-
A January 1970, thereby completing his one-yeac active
reserve obligation and then is carried in a U.S. Army
standby reserve status from 3 January 1970 to 4 January
1972; thereby completing his six-year total obligation.

He then enlists in the Alaska Army National Guard on 10
March 1972.

Commentary
This man would not be entitled to the re-enlistment bonus
because he satisfied his military obligation by serving in the
regular Army and Army Reserves and not the Alaska National
Guard. He"therefore is not entitled to a bonus.

Case No. 5
Same as above, except that he enlisted in the Alaska Army
National Guard immediately upon discharge from active duty
on 5 January 1969- After completing his six-year obligation
ewith the Alaska National Guard, he re-e,-lists in the Alaska
National Guard.

Commentary L
This man. would be eligible for the re-enlistment bonus as

defined” in the statute. All men owe their country six years
of military service as required by the*"Military Selective
Service Act of 1967- This individual satisfied three years
of .that six-year obligation by enlisting in the regular Army.
He completed that obligation by enlisting in the Alaska
National Guard for the subsequent three years. Thus, his
initial voluntary enlistment in the Alaska National-Guard
fulfilled the mandatory requirement for military service
under the Military Selective Service Act of 1967 and his
subsequent re-enlistment in the Alaska National Guard
entities him to a re-enlistment bonus.

Case No. 6
A man voluntarily enlists in the regular Navy on 5 January
1965 for a period of four years and is released from active
duty on 4 January 1970. He joins the Alaska Naval Militia on

5 January 1970.

Commentary
This man is not eligible for a re-enlistment bonus as defined
under the statute. There are two reasons for this conclusion,

First of all, the Alaska Naval Militia, is not considered part
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1

of the- Alaska National Guard. AS 20.05.030, Composition of
Organized Militia, states that the Alaska National Guard con-
sists of. 1 I "(1) members of the militia who have voluntarily
enlisted and who upon original enlistment are organized, armed,
equipped and federal recognized according to the laws of the
United States;””and, "(2) commissioned "officers and warrant
officers v/ho are citizens of the Uniteci States having the
qualifications prescribed by federal- lav; and- regulations and
v/ho are appointed and commissioned or warranted by the governor.
The Alaska Naval Militia is considered part of the organized-
militia of the state, but it is defined separately from the
Alaska National Guard under subsection (c) of the above-cap-—
tioned section..

Until such time as the statute is changed so that the definition
of Alaska National Guard includes Alaska Naval Militia, a person
cannot be eligible for a re-enlistment bonus by re-enlisting in
the Alaska Naval Militia. Even if the Alaska Naval Militia was
considered part of the Alaska National Guard, this individual
would not be eligible for a re-enlistment bonus. His voluntary
enlistment on 5 January 1970 is only to enable him to complete
his military obligation as required under the Selective Service
Act of 1967. It is not a re-enlistment subsequent to fulfilling
that obligation so as to entitle him to a re-enlistment bonus .

No. 7
A man enlists in the U.S. Naval Reserve on 5 January 1966 and

undergoes two years active duty in the.U.S. Navy. He then
returns to Alaska and as required by his service obligation
joins the Naval Reserve unit in Anchorage and voluntarily
affiliates with the Alaska Naval Militia at the same time

on-5 January 1968. He then serves four years of required
active reserve obligation between 5 January 1968 to 4 January
1972. He then re-enlists in the Naval Reserve in Alaska Naval
Militia on 5 January 1972.

Commentary

Case

This individual would not be eligible for a re-enlistment bonus
because the Alaska Naval Militia is not considered part of the
Alaska National Guard and so re-enlistment in that body v/ould
not entitle the individual to a re-enlistment bonus.

Mo. 8 mt .
As far as WAC X3 or WAP"s goes, their enlistment and subsequent

voluntary enlistment in the National Guard would not entitle
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thern to a re-en"listment bonus. The statute requries that the
initial voluntary enlistment in the Alaska National Guard must
fulfill the mandatory requirement for military service under

the Military Selective Service Act of 1967- Women do not have
such a mandatory requirement for military service and so their -
enlistment and subsequent re-enlistment does not entitle them

to a bonus.

I hope that 1 have satisfactorily answered all the hypothetical
cases which you have presented to me. If there are any problems,
please feel free .to call on me.

Very truly yours,

JOHN E. HAVELOCK
ATTORNEY GENERAL

Assistant Abtorney General



February 19, 1973

The Honorable Tom A. Fink
Speaker of the House

Subject: HOUSE BILL NO. 65 "An Act making supplemental
appropriations to the Alaska State-Operated
School System; and providing for an effective date.'’

In view of the controversy generated from consideration of
paragraph of our committee report on the above-identified
measure, the committee respectfully requests its deletion
from said report.

Earl D. Hillstrand
Chairman
House Finance Committee

Ernie Haugen Al Ose
Edward G. Barber Bud Saylors
Frank R. Ferguson Keith Specking

Oral E. Freeman Andy Warwick
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Committee Report

S ENATE
V ¢/7%

Vi

Date
Mr. President:
The Committee on has had ;0 emp
Dent. Military Affairs sun. appropriation
under consideration. A majority of the members of the Committee
/~7 recommends it do pass
/_/ recommends it donot pass
/~7 recommends it do pass withattached amendment(s)
/ 7/ recommends it bereplacedwith CSfor and that
CS for dopass
/~7 (and) recommends it be referred to the
committee
/ / reports it back without recommendation
/__/ (other) - e -

MEMBERS SIGNING THE MAJORITY REPORT:

/ ( JcL-a

L/
MEMBERS NOT CONCURRING IN THE MAJORITY REPORT:

recommends:
h recommends:
recommends:

j recommends:

recommends:
CHATRMAN



Introduced: 1/12/73
Referred: Finance

BY THE RULES COMMITTEE BY
REQUEST OF THE GOVERNOR

IN THE HOUSE
2 HOUSE BILL NO. 66
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 EIGHTH LEGISLATURE - FIRST SESSION
A BILL
6 For an Act entitled: "An Act making supplemental appropriations to the
7 Department of Military Affairs; and providing for
9 an effective date."

9 EE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
10 * Section 1. The sum of $95,000 is appropriated fromthe general fund

I to the Department of Military Affairs for the fiscal yearending June 30,

L 1973 to be apportioned as follows:

13 civil Air Patrol $ 12,000

14 Re-enlistment bonuses, National Guard 62,000
Workmens® compensation and liability

16 insurance, National Guard 21,000

= * Sec. 2. This Act takes effect on the day after 1its passageand approval

B or on the day it becomes law without approval.

19

20

2

2

23

24

25

26

27

28

29

-1- HB 66 am
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Introduced: 1/12/73
Referred: Finance

BY THE RULES COMMITTEE BY
REQUEST OF THE GOVERNOR

IN THE HOUSE
HOUSE BILL NO. 66
IN THE LEGISLATURE OF THE S:"ATE OF ALASKA
EIGHTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act making supplemental appropriations to the
Department of Military Affairs; and providing for
an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. The sum of $112,000 is appropriated from the generalfund
to the Department of Military Affairs for the fiscal yearending June 30,

1973 to be apportioned as follows:

or

Civil Air Patrol $ 12,000
Re-enlistment bonuses, National Guard 40,000
Workmens® compensation and liability

insurance, National Guard 60,000

* Sec. 2. This Act takes effect on the day after its passage and approval

0" the day it becomes law without approval.

-1- HB 66



January 11, 1973

The Honorable Ton Pink
Speaker ol: tho House
Alaska State Legislature
Juneau, Alaska 99301

Dear Mr. Speaker:

Pursuant to tlie Uniform Rules of the Legislature,
I am transmitting a bill making a supplemental
appropriation to the Department of Military
Affairs.

The proposed bill appropriates 5112,000 to the
Department of Military Affairs for throe purposes.
The reenlistment benefits program requires
540,000 to cover unbudgeted costs of reenlistment
bonuses for tlie current fiscal year. Tho amount
of $0Q,000 is needed to cover costs of the nav/lv
implemented insurance coverage for National
Guardsmen retroactive to fiscal year 1971. The
amount of $12,000 is requested for repair to too
Civil Air Patrol aircraft which experienced
unusual wear 1in recent extended search efforts.

Sincerely,

Uilliam A. Egan
Governor



shattuck & grummett . 1inc.
Lo JAliLI=" 111" Ji-in

insurance ebonds

Juneau,Alaska 99SQ1 VK. i >z a e iumj i I
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March 20, 1973

Senator C. R. Lewis
Capital Building
Juneau, Alaska

Re: Alaska National Guard

Dear Senator Lewis:
%
Further to our telephone conversation March 20, this 1is to provide
you in writing with comments regarding requests for supplemental
appropriations for approximatley $60,000.
t

Of the total request for the supplemental appropriation, approximately
$20,000 is for the current fiscal year while the other $40,000 is
for the prior two fiscal years.

The purpose of the supplemental appropriation is to pay the premium
for liability and workmen®s compensation coverages for the period
of time as mentioned above. Justification for the billing of the
premium is based on the fact that coverage has been provided by
Alaska Pacific Assurance Company since July 1, 1970 for National
Guard exposures and as a result, Alaska Pacific is entitled to

the premiums. These were not billed pervioasly due to tho fact
that payroll figures given by the State for total State payroll

did. not previously include National Guard payrolls.

Justification for the billings can be further clarified by the fact
that Alaska Pacific Assurance Company has been paying claims right
along in connection with the National Guard. They have paid to date
a total of approximately a dozen workmen®"s compensation claims
totaling approximatley $1,100 and have also established reserves on
two liability claims totaling nearly $23,000. In addition, there

is always the very real possibility that additional claims could
come to light at a later date that may have occured during this
period.

I trust that the above fills you in on the situation, but if I can
be of any further assistance, please let me know.

Sincerely,

ALLEN D. SIIATTUCK

ADS :pmk
NIOKE  mi mi i infx i,



