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DEPARTMENT OF HEALTH, EDUCATION. AMD WELFARE

State L ette r  Ko. 1073t

TO STATE ACE;,’OIL'S AEM'C LI STL RI LO APPXC7LD PUBLIC ASSISTALCS PI. A AS
Subject: Interpretation o f Section 1110 ol’ the Socia l Security Act—

Alternate Method of Computing the Federal Chare of Assistance 
Paymento

The 19o5 (nr.entlr.onto to the Socia l Security Act (Pub lic  Lou 69-97 ) u’hich 
added t i t l e  XIX (Medicaid) and spec ified  a re t ted  ( section 1933( c ) ) Tor 
determining the Federal share 01' medical us si.eta nee oroendituroo under 
that t i t l e ,  also  added section l l lG . Section 1113 provide*!; th r t  vhon 
a State rnhca Medical ass is tan ce  payments under h:i ixpproved plan fo r  
t i t l e  XIX, i t  has the option o f usin;', the Federal roe die, .3. ar.rir.-ce.r.eo 
percentage fo r detemi'r^ng the Federal share o f a ss is tance ernenditures 
under the other public ass is tance t i t l e s  ( t i t l e  I ,  X, XIV, or XVI and 
IV-A).

Because a l l  federa l ly  aided Medical ass is tance pay:.vents (er.ccpt fo r 
emergency naciotuncc) ru st be uade under t i t l e  XIX a f t e r  L0csv.1r.er 31,. 
19^9 , (section 121 o f Public Ir,u 39-97); and because tho average 
payments to rec ip ien ts  have been increasing in a l l  S ta tes , More and 
more S ta tes arc finding i t  advantageous to e le c t  tho optional method 
fo r  determining the Federal chare o f miiutoyance a ss is tan ce  payments.
Conoequontly the following Jr .tcrpretaticu i s  provided to  airsver 
questions cu to hov States ::zy eioercir.o th i s  option.

1 . l ' f  the  o p t io n  is  e le c te d , i t  must be a p p l ie d  to  a?J. o f  the rr .in to -  
nanec a ss is tance  program s, not Just the  ones vhore tho  a lt e rn a te  
F ede ra l share is  la r g e r .



The maintenance ass is tance expenditures to vhich the a lternate  
formula i s  applied v i l l  be a l l  r--intenar.ee payments computable 
fo r  Federal funds, except that the a lte rna te  method ray r.ot 
be used for emergency asaistar.ee, nor fo r payments tw.de under 
section 1119: of the Socia l Security Act for repa irs to homes 
ovr.od by rec ip ien ts .

I

In applying the alternate formula, the Federal medical as sis lance 

percentage vll.l be applied to the total computable paymentc under 

each program (vitii no -maximum) including money payments, foster 

care payments, payments for i m s t if:tior.x 1 services in interr.edirit.c. 

,.care facilities, and protective payments. The. computable payments 

.VHy’cnao,:pass the needs of essential persons,. if provided for under 

the approved State plan. , ;

Tlic computable payments trust exclude ell payments ineligible for 

Federal financial participation even though they may be proper 
under the State lav, Also excluded arc any other pay.msts outside 

.the approved State plan such as local agency supplementary payments 

to cover needs in excess of the State standards cr rxr.:imumo in the 

State plan or expenditures for items not provided in the approved 

'State plan. ... ... " • ..
• * -. . . . . ,

Also r.on-computable are protective p'yr.ents or non-r.idical vendor 

payments in excess of tho 10 percent limit on such’recipients in 

section li03(a), Last paragraph. Although recipient count is r.ot 

.used no a basis fcr claiming Federal.financial participation under 

section 1110 for assistance expenditures under public assistance 

titles (title I, X, XIV, or XVI, and IV-A), tho State i.voct determine 

the correct recipient count for title IV-A in crdcr to comply vj.th 

tho 10 percent limitation for protective, ar.d non-nmedicrj vendor 

assistance pay,mats subject to Federal financial participation.

i *-
,To compute the .10 percent limitation by taking 10 percent ofthe___

total recipient count as allcved ur.dcr/LiRS profrr.'.’M  he g'nation 20-2,„) 

page 2, the State must first exclude from "the total recipient count 
those persons vho received both a ixsr.ey and a non~r.mdic.al vendor 

payment and those reccivir« protective payments. The excluded 

persons vould constitute the group to vhich the 10 -percent limitatio 

vould be applied.
t

All assistance expenditures for those recipients In excess of the 

10 percent limitation must be excluded from the assistance exj.vnui- 

turns claimed for Federal financial participation at the Federal 

inedical assistance percentage.
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5. The lav  provideo that i f  the State chaosac to exerc ise  the option 
• oT using the nitornauo method o f computing tho 1'oderal r.hn re o f
assistance exrwndituivs for nr.y quarter, the alternate formula 

■■■*■*‘1 must be ug c q, fox* all succeeding quarters of that x’iscxl year

(ending June 30)* For the next fiscal quarter,' the choic.. vill 
be. r.xadc anew in the care vay. Vais moans’, that the State has five 

optionc for co..■.anting oho Federal i.;hux*e fox* ar.y fiscal year:

a. Regular formula for all four quarters 

b; Alternate formula fox* all four quarters

c. Regular for/aula for first quarter, alternate formula for the 

last three quartern.
(J.. Regular formula for firr.t two cuax-tbro, alternate formula. for 

the bant tvo quarters,
e. Regular formula fcr first three quarters, alternate formula 

for tho last quarter only.

6. It has been pointed out that there are factors that are unbr.ovn 

in advance that may afx’eet the average pay..ants later .in the 

year. Thus, a State may be "pei/aliacd" if it ;.xdco:; the choice 

to use the nltcxvvvtc formula for any quarter and co/xsoqv.ar.tly 

ici coxnittcd to use it fcr the rest of tho year, if the actual 

average payment later in the years decreases below the "trer.hing 

point." The breading point is the average ray/..rat above vhich 

it becomeo advantageous to use the alternate* •method- Therefore, 

a State vill r.ot be rec.uix*ed to male the final cc/.mitmmnt c:c to 
vhich of the five options above vill be elected until the actual 

expenditures for the entire year ax*e‘knovn.

On the basis of this interpretation, if there is any doubt vhctker 
the option vill be elected, the regular formula should be used for 

the quarterly cstlx-vues and for the eirpendituro ste.tevents -for the 

earby quarters. The/i vhen it is definitely established that the 

tx.lterr.ate formula xo.ll be used in computing the Federal shex'e for 

the last quarter or quarters, the Federal share i/ay be recomputed 

x*eti*oaetivcly for the next preceding quarter or quarter*;; sad the 

Fedex-al chare differences should be sho'.rn as adjustaento in 

Schedule ]i (Form 3) of the last quarterly expenditure

statement s, ru. i footnoted to indicate the amounts and quart ora 

covered by the alternate method adjustment.

It should be noted that election of tlxc option may shov a decrease 

in tho Federal share for r.o./.e programs and an Increase in others 

even though a total net gain results. Thereforo, the -retroactive
adjustments ray i.; "minus" in come pro.'tt'ams and include;1, in item h



I f  you have any questions r.ot covered by th is  in terp reta tion  please 
cor.ur.unicatc then to . our regional ot'fice.

' iI

ol’ F3-l)i2, the qua r t e r l y  e xpenditure statement Surr.tiry Sheet a n d

"plus" in other's a n d  c l a i m e d  as an increase in i t e n  11A*

Sincerely,



ol' KS~ll»2, the q u a r t e r l y  expenditure s t atement Surjvary Sheet a n d

"plus" in o t h e r s  a n a  c l a i m e d  as an increase in i t o n  11A.

If you have any questions r.ot covered ty this 

corjxiunicatc then to our regional office. ^

Sincerely,

interpretation please



repaiomknt of h e a l t h, e d u c a t i o n, an d welfare
SOClAh AMD HFJIAUILIQ'ATIO:! SKRVICE 
WASHINGTON, D. G. 2U201

P ROOR\M_TNST RUGT T CM 

MSA-I’I -72-3 
November 9> lp’i’l

TO:

SUBJECT:

CONTENT:

INQUIRIES TO:

STATE AGENCIES ADM.IMISTJCP.HiG MEDICAL 

ASSISTANCE PROGRAMS

State plan amendment - Requirement 

pertaining to early and periodic 

screening, diagnosis and treatment of 

individuals under age 21..

Enclosed is a preprinted statement for 

use in amending State plans to meet the 
requirements of SRS Program Regulation 

llO-ll(C-Ji), November 9* 1971,
U'j CFR 27,9.10(a) (3))/Early and 
Periodic Screening, Diagnosis and 
Treatment oI‘ Indiv.uhials under Age 21. 

.l’liis amendment should be included in 

Section D-jllOO-A Amount , Dura tion ‘ 

and Scop.-! of Assist^non,

The statement should be submitted to 

the SJiS Regional Commissioner in the 

usual, manner,

SRS Regional Commissioners.
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• STATE PLAN FOR 

MEN] CAb AO;'. I STANCE UNDER TITLE XIX 

OF THE SOCIAL SECURITY ACT

STATE OF

Plan Asm>ivl.lient: Early ami-Periodic Screening, Diagnosis and

Treatment id' Individuals under Age 21; U‘j> CFR 
2Ji9.10(a)(3)* SRS Program Regulation l|0-ll(C-l(), 
.November .9* 1971

With reaped to the early and periodic screening and diagnosis of 

eligible individuals under 21 years of age and treatment of conditions 
found, as specified in CFR 2li9.10(b)(i|)(|j.),-the State agency 

will:

1 . entab.l i sh aumini strati ve mechanisms to- identify available 
screening raid diagnostic facilities, to assure that eligible 

individuals under 21 years of age may receive the services of such 
facilities, and to make available such services as may be included 
under the State plan; *

2. identify those eligible individuals in need of medical or remedial 
care and services furnished, through title V grantees, and assure that 

they ure informed of the.services and referred to such grantees for « 
care and services, as appropriate;

3 .'enter into agreements to assure maximum utilization of existing 
screening, diagnostic and treatment services provide:) by other appro­

priate public and voluntary agencies;

U. make available to all eligible individuals under 21 early and 
periodic screening and diagnosis to ascertain physical and mental 

defects, and treatment of conditions discovered within the limits 

of this State plan on ojnount, duration and scope of care and~services; 

and will make available, in addition, eyeglasses, hearing aids, and 

other kinds of treatment for visual and hearing defects, and at least 

such dental care as is necessary for relief of nain and infection and 

for restoration of teeth and maintp.nnnce of dental health, whether or 

not such add'.tional-tr.eatrr.ent is included under this plan, subject to 

any utilization controls imposed by the State agency.

I___ / Such screening, diagnosis and additional treatment will be made

available to all eligible individuals under 21 years pf age by
the effective date of 1|5 CFR 2h9.10(a) (3): February. 7, 1972

I

r  / Such screening, diagnosis and additional, treatment will be made

available to all eligible children under 6 years of age by the
effective date of J|5 CFR P1̂ . 10(a)(3): February 7, 1972 r>:id 

progressively to all other eligible individuals under 21 years • 
* of ngc by July 1, 107?. Attache : J r a m . r u  •:•»*« I’y-.r.”

progressive steps for achieving c<j . -.-rag. .



C. 20201 > •'

p r o g r a m in st ruc ti on

APA-P1-72-P
MSA-?].-72-7 
January 10, 1972

STATE'AGENCIES ADM1N1STERING APPROVED MEDICAL OR PUBLIC 

ASSISTANCE PROGRAMS

Intermediate Care Facilities Under P.L. 92-22.3

This will advise that Public Law 92-223 repeals section 

1121 of the S ocj al Security Act"relaLin3 to "assistance 
.111 the Form of Institutional Services in Intermediate Care 
Facilities, 11 and amends title XIX to provide for inclusion 
of care in intermediate care facilities under Medicaid, 

instead of under the cash assistance program.

Within the Social and Rehabilitation Service, Federal respon­

sibility for implementation of the Intermediate Care 

Facilities program is transferred to the1 Medical Services 
Administration from the Assistance Payments Administration.

Revised Federal regulations reflecting the provisions of 

Public Law 92-223 will be issued by the Social and 

Rehabilitation Service.

Enclosed arc (a) a copy of relevant parts of P.L. 92-223,

‘ . '(b) a description of the new legislation, and instructions

....to title XXX agencies with respect to claiming Federal 

financial participation for such services under the State 

medical assistance plan for an interim period pending the 

‘ promulgation of the revised regulations, and (c) a preprint

" statement for use by States that have ICF programs under 

title I, X, XIV or XVI in amending their title XIX plans 

to include such services.

EFFECTIVE
'“.DATE: . January 1, 1972 • . ';/ •

INQUIRIES TO: SRS Regional Commissioners .

WASHINGTON, D. 
%

m
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>

SUBJECT: 

CONTENT:
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92nd Can/; read, 1J-. 11, ) 0604 
D e c e m b e r  28, 19V)

?/n Set

'f<» m n i'i it l  H U r  i i  <>f l l i i -  i*i><titl l* ic ’u r l i >• A f t  to  t in ' im y m r n l  i . f  tin* lu m p -
Hum ( l i -n lh  | h i) f iu - l i l  to p a y  t l . c  Pu t m l m il l  l i l r im u  In I M T v lc e n  e iK H ii i -H  m ill 
re la te d  C-i p e n u lt  lur  ( i l l  In s t i le d  Im J Iv lU u n l tvliouu l iu i ly  In u » < iv u llt ib lc  fu r  U t t r la l .

He. it enacted ly the- Senate and llour.r. of Jic/nmcntalirrs of the 
I.’niter! States of America in Cony rent assembled,

IKCUisioS’ vixni.it mkwcaiu or CAJtniN' lNTiutMkiuatk c-ahk i'acjutji^

Si:o. •!. (h) (1) Section 1903(n) of (Jio Social Security Act ns 
amonded—

(A.) by Etri):iiu;out-Mr.:><l”at llnsomlof clause Hi),
(B) by s ■t.rikiji;; out, (he semicolon nt l)ic end of clause (3 5) find 

insert in/' in lieu thereof11; r.ni'f’, find
(C) by inncrliii" ui'ler clause (15) (lie following: ncv.* clause:
“(1C) intermediate cr.rc. facility services (other llniii sue!) scrv-

icc-s ill mi institution for tuberculosis or mental diseases) for 
individuals who are determined, in accordance with section 
Jf)02(a) (■‘11) (A), to lie in need of such care;*’.

(2) Section lf/05 of such Act- is amended by addin/' at the. end 
t)iei\''of (lie following new snhseKions:

“(c.) For pnrpo-.es or tiiis :itb the term ‘intenncdifdc cnvc facility' 
menus an institution which (1) is licensed under .State law to provide, 
on ft J-e."iilf.r basis, houuh-re'...iCu cere and services to individuals who 
do net require the derive of care and treatment wiiich a hospital or 
skilled nursin/; home is dc.si;;v.ec! lo provide, but who because of their 
mental or physical condition require caiwnnd set vices (above (lie level 
of room and hoard) which can be. made available to them only tbroii'di 
institutional facilities, ('.!) meets such sifindnrds prescribed by tltot:ec- 
retary as he finds appropriala for the. ]>roper provision of surit care.
and (3 ) meets such stand a ids o f .safety and •-•nnilntion as nro estab­
lished under iv/juhitioi! of the .Secretin v in add it ion to those. applicable 
to nurshi" liomcr. under .State iaw . The teem ‘inte.nnediate cure tw ility* 
•ftlso includes any skilled nursiu/' home or hospital which meets tl.c 
requirement; of the preccdir.tr sentence. The term ‘intermediate care 
facility* also iiielndes a Christian Science sanatorium operated, or 
listed and certified, hv the F irst Church of Christ. Scientist. Boston, 
Massachusetts, but only with respect to instilu lioun l services deemed 
njm roprinte bv the Slate. W ith  respect to services furnished to in d iv id ­
uals under a/re 03, the teem ‘intermediate care fac ility ’ shall not 
include, except as provided in subsection (d ) , any public institiition or 
distinct part t hereof for nipntiii diseases nr mental defects.

“ (d ) The term ‘intermediate rare fac ility sendees' nifty include 
services in a public institution (or distinct part thereof) for the men­
ta lly  retarded or persons w ith related conditions i f —

“ ( 1 ) the prim ary purpose of such im-rilution (or distinct, part 
(hereof) is to provide health or rehabilitative services for men­
ta lly  retarded ind iv idua ls  and which meet such standards ns may 
be nrrscrilicd by tie' Secretary;( 2 )  t h e  m e n t a l l y  r  ta r n ’ e i i  i n d i v i d u a l  w i t h  r e s p e c t  to w h o m  a r c o u c s t  f o r  p a v n i e i i t  is  r .u it ie  u n d e r  a  p l a n  a p p r o v e d  u n d e r  t h i s  
tit le  is r e c e iv in g :  a c t i v e  t r e a t m e n t  u n d e r  s n e h  a p r o g r a m  : a n d  “ ( 3 )  t h e  S t a t e  o r  p o l i t i r a l  s u b d i v i s i o n  r e s p o n s i b l e  f o r  t i . e  o p e r a ­
tion o f  s u c h  i n s t i t u t i o n  has a r t - r e d  ihr.t t h e  n o u - r V d e r a l  o x p e n d i *  t u r e s  w i t h  r e s j s 'r t  t o  p u t n - n r s  i n .s n e h  i n s t i t u t i o n  ( o r  d i s t i n c t  p a n  ( h e r e o f )  w i l l  n o t  L s  r e d u c e d  l/ccv .u so  o f  p a y m e n t s  m a d e  u n d e r  this 
tit le ." _

(b ) Se.'tion lQ i'2 (ii) of such Act is amended —
( 1 ) by s tr ik ing  out "..r.d" (it tho end of parn/rrnph ( 2 0 ) ;
(2) by s ir ih in t : out the period at the end of pn ra ^ iiip h  (30) and 

inw rt irq ; in lieu thereof" ; .nu i" ; ar.ti

79 cut. 30. 
A2 use 3 390(1,

Infra,

"Inti-mcdlfttc 

ccrc facility.

" Ir.tc m e d i at e 

care fe.il 11 ty 

services,”

79 Stat. 3**J 

01 Slat. 911. 

*2 USC 1390a.
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<52 V.‘C lirCa. 
ITfcctiVC dr.’.e,

01 S I M ,  20:«5. 

/It! use <110 net p.

by inserting after paragraph (OO) tin* followin'' new para-
KiM I'll:

" ( l l) )  p io v ido  (A )  for a regu lar pm/fram of iu»li*|»oii«lonf. pro* 
fe.'d im ia l im ic w  ( in c lm liii"  i>ialnati>iit o f r.n 'li patient's
need I i>r interim  d ia lr  rare) a m l a \wh l-*n plan o f *>cn i< o J »i i* «r In 
a dm i> io n  or a iillionVatinn  o f l>eiirlii> in  an intermediate rate 
fut il ity  whit Ii provides morn Ilia n  a m in im um  Intel of lie a llli care 
?vrvi<a*s a-; di lei niined under ic irt ila tm h ' o f tin* S f.- ivtury : f l i )  
fo r periodic on-rile in-»j»»*•.-! ions to lie mailt* in n il «neh in ir i mediate 
call* fae ilii ir- f i f  tin* Stale p i.in  i n « * l r a r e  in rm-li in-lit ill ions) 
w ith in  tin State hy one or mom independent profes-ional review 
teams (t'OmpOMil o f physicians o r reyi.Setn l nitrecs and o '.ir 'f 
appropriate health and social ;rrv icc  perv im te l) of ( i )  tiie caro 
bom*' p iv y iik n ! in rtn-l» intetmediate care fac ilities to pcr.-ons 
I t'trivt’in .c-i-lanec tntdrr ; lie State p lan , ( ii \ w it It ic*pci I  to each 
o f the patients ie .'e i\ in ;r saieh rare. I la1 ndrtpiary of tiie. .-er vices 
availab le in  part ien lar intermediate rare fae ilii its* to meet iho 
current l.ee.llh needs am i promote the m ax im um  physical mc!1* 
be ing of patients. receiving rate in Mich fa n  I hies, ( i i i )  the neces­
sity and de.-i la b ility , of ll.e  continued placement of sneh patients 
in Mich fac ilities , and ( i f )  tiie foas ih iiity  of mcctiny titeir health 
Cfiic needs flnour.h alternative institutiona l or uon-instimtior.al 
serviees; and (C!) fo r th'* m ah in g  hy Mieh team or teams or fo il 

• and complete icpru ts of the find ings ie .M ih ing from  surli in.-p:c- 
tions, together w ith  any recommendations to (lie State agency 
adm in istering or supervising ti c ndm in isha tion  o f tho Slato 
nhm.!> ' .

(c) Section 1 J?1 of such Act is repealed.
’(d) Tho amendments made hy this section shall become effective 

January -1. If'Tii.
Sr.c. ■'». Section 3007 of the Social Security Amendments of 1000, as 

amended, is further amended hy striking out "]97*.!:’ wlici'c it appears 
m ill inserting in lieu thereof “1973”. *
. Approved December 28, 1971,

iroisi-'Tivr iiisroavi

IDUSr Wror.Tfli 1>, C',-C°0 (Ccrr:. on l.’nys tr.d !>ur.s) end 

U.*, 92-7-n (Co.-.-, cf C o af trte.eeh  
sn.’ATr afroR? r.*o, *?r-5C.? (c «■..«, cn riiarcc), 

coi;;?.fr-5io::Ai rsja.:., vol. n ?  ( v m ) :

llov, 17, considered tr.d pf.sscJ House.

Dec. d, cir.stdered t.-.d piirnd dtr.ilc, a.-.erdcil.

Deo. is, oc.-.i’.t cr.d I'sur.e o.recd '.o ccefcrcrce rcyort,

weekly ccfirjuric:.* cr raKKit.vu*. Doc:.r.L:.7s, vol. e, :.-o, is 
Deo, 25, rrtsidtnlle.l stiitsisnt.

/



■' I
Dc.nciMpl i(m of t h e f>L;>l.nt.o: I

A. On l>C'.cc-inlior 28, 1971, the P r e s i d e n t  signed into law I’.L, 92-223. 

Sect ton A o£ tho Act (attachment: A) provide:; for the i n c l u s i o n

ns an optional s e r v i c e  u n d e r  the M e d i c a i d  p r o p , m m  of. c a r e  p r o v i d e d  

-in intciv.tod into c a r e  f acilities, e f f e c t i v e  J a n u a r y  1, 1972.

S e c t i o n  1121 of the S o c i a l  S e c u r i t y  Act, p r o v i d i n g  for i n t e r­

me d i a t e  ca r e  under Lite various cash a s s i s t a n c e  p r o g r a m s  (title I, 

X, XIV, or XVI), is r e p e a l e d  by the Act:,

B. T h e  A c t  defines an i n t e r m e d i a t e  care faci l i t y  as an i n s t i t u t i o n  

offe r i n g  h ealth r e l ated care, and services to i n d i v i d u a l s  w h o  do 

not. r e q u i r e  the c a r e  and treatment wh i c h  a h o s p i t a l  or s k i lled 

n u r s i n g  heme, provide:;, but w h o  d o  r e q u i r e  insti tutional car e  

a b o v e  the level, of r o o m  and board. To b e ' a p p r o v e d  for p a r t i c i­

patio n  in the M e d i c a i d  prog r a m ,  an in s t i t u t i o n  must:
i

n) b e  licensed u n d e r  a p p l i c a b l e  S t a t e  law;

b) m e e t  stan d a r d s  of care p r e s c r i b e d  by l.he S e c r e t a r y  of

. ' H E W ;

c) meet: s t a n d a r d s  of s a f e t y  and s a n i t a t i o n  e s t a b l i s h e d

u n d e r  r e g u l a t i o n  of the S e c r e t a r y  in a d d i t i o n  to those 

a p p l i c a b l e  to n u r s i n g  homes u n d e r  S t a t e  law.

C t I n t e r m e d i a t e  care f a c i l i t y  services m a y  i n c l u d e  s e r v i c e s  p r o v i d e d  

in a p u b l i c  i n s t i t u t i o n  for the m e n t a l l y  r e t a r d e d  if:

a) the. p r i m a r y  p u r p o s e  of the i n s t i t u t i o n  is to p r o v i d e  

h e a l t h  or r e h a b i l i t a t i v e  services;.

: b) the p a t i e n t  is r e c e i v i n g  a c t i v e  t r e a t m e n t  u n d e r  such

... a program;

c) the a p p r o p r i a t e  p u b l i c  a g e n c y  a grees that n o n - F c d c r a l  

e x p e n d i t u r e s  for p a t i e n t s  in the i n s t i t u t i o n  w i l l  not 

b e  r e d u c e d  b e c a u s e  of the M e d i c a i d  paym e n t s .

* ^
D, T h e  lav; r e q u i r e s  that the n e e d  of i n d i v i d u a l s  for ca r e  in i n t e r­

me d i a t e  care f a c i l i t i e s  be det e r m i n e d  by i n d e p e n d e n t  p r o f e s s i o n a l  

revicv, i n c l u d i n g  m e d i c a l  evaluation, w h i c h  m u s t  be p r o v i d e d  for 

in the St a t e  plan. T h e  St a t e  pl a n  p r o v i s i o n  also, requires 

i n d i v i d u a l  .service plans and o n - site i n s p e c t i o n s  of ICFs.

E. In t r a n s f e r r i n g  the ICF. p r o g r a m  from ti t l e  XI to title X I X  of the 

S o c i a l  S e c u r i t y  Act, the l egislation extends e l i g i b i l i t y  for care 

In an ICF to i n c l u d e  the m e d i c a l l y  indigent (if the S t a t e  plan

so provides), in a d d i t i o n  to cash rec i p i e n t s  u n d e r  public 

ass is tauce p r o g r a m s .

Instruction!; for i'arlicipntion F e n d i n g  issuance. 0 1  m : «  ..i L , ~ -------4



A, Federal r e g u l a t i o n s  c o v e r i n g  ins t i I: vi Li on a 1 assist-,-nice in inter-

m e d i a t e  core, foci lilies were, p u blished in the Fed era 1 R e g ) t  cr

^  on June. 10, 1.970 (/i!i CFR 234.130) (SRS 3’K 40-10(C-2)‘) . i7cw

regulnli o n s , i n c l u d i n g  Lliose r e l a t i n g  t o the r e q u i r e m e n t s  in 

section 1902(a) (31) of the Act:, vi l l  he p r o m u l g a t e d  nr. r a p idly 

os possible. Until such re g u l a t i o n s  and s u p p o r t i n g  standards 

ore. issued, the e x i s t i n g  ICF programs approved u n d e r  the various 

c a s h  a s s i s t a n c e  p r o g r a m s  will b e  accepted for F e d e r a l  f i nancial 

p a r t i c i p a t i o n  under title XIX.

)1, For i n t e r m e d i a t e  care f a c i l i t i e s  n o w  approved and fa c i l i t i e s  w h i c h

ap p l y  for c e r t i f i c a t i o n  d u r i n g  the i n t erim period, a d e t e r m i n a t i o n  

of p r o v i d e r  e l i g i b i l i t y  m a d e  p u r s u a n t  to e x i s t i n g  re g u l a t i o n s  

in 45 CFR 2 3 4 . 1 3 0  wil l  be a c c e p t e d  as m e e t i n g  the r e q u i r e m e n t s  

set fortli in s e c tion 4 of P.L. 92-2.23, S i m i l a r l y , d e t e r m i n a t i o n  

of n e e d  of i n d i v i d u a l s  for c a r e  in ICFs m ay be m a d e  for the 

i n t e r i m  p e r i o d  in a c c o r d a n c e  w i t h  45 CFR 234.130.

C. Also, d u r i n g  this i n t e r i m  p e r iod, S t a t e s  v h i c h  do n o t  n o w  h a v e  

a p p r o v e d  I C F  p r ograms, m a y  a p p l y  for appr o v a l  u n d e r  the r e g u­

lations p r o v i d e d  in 45 C F R  234.130, ’ •

4 I %!.*

Ill, S t a t e  Pl a n  A m e n d m e n t s ;  .

A, S t a t e s  w h i c h  h a d  an a p p r o v e d  p l a n  for ICF serv i c e s  un d e r  title I,

X, X I V  or XVI, and w i s h  to c o n t i n u e  the p r o g r a m  u n d e r  title XIX, 

should i m m e d i a t e l y  submit an a m e n d m e n t  to the title X I X  plan. 

Attachment. B is a p r e p r i n t e d  pl a n  a m e n d m e n t  which can b e  used"

.‘ , . for this purpose.

11, S t a t e s  w h i c h  h a d  n o  approved pla n  for ICF servi c e s  u n d e r  ti t l e  I,

X, X I V  or XVI, and w h i c h  w i s h  to i n i t i a t e  an ICF p r o g r a m  un d e r  

ti t l e  XIX, should s ubmit t h e i r  pl a n  a m e n d m e n t  m a t e r i a l  in the 

. u s u a l  m a n n e r .

C. Bot h  u n d e r  A  and B above, an a p p r o v a b l e  title X I X  plan amen d m e n t  

m u s t  b e  s u b m i t t e d  n o  later than M a r c h  31, 1972 if F e d e r a l  m a t c h i n g  

is to b e  p r o v i d e d  for the p e r i o d  J a n u a r y  1 - M a r c h  31, 1972.

D. U p o n  i s s u a n c e  of r e v i s e d  F e d e r a l  r e g u l a t i o n s ,  all S t a t e s  w i t h  ICF 

p r o g r a m s  w i l l  h a v e  to amend their title X I X  plans to r e m a i n  in 

co m p l i a n c e .

% *
E. Vie regret that it will be n e c e s s a r y  for S t a t e s  to amend their title 

X I X  pl a n s  twice: (1) by M a r c h  31, 1972 to o b t a i n  F e d e r a l  m a t c h i n g  

for ICF care u n d e r  title X I X  in a c c o r d a n c e  w i t h  the^current r e g u­

lations in 45 C FR 234.130, and the p r o v i s i o n s  of P.L. 92-223, and

(2) s u b s e q u e n t l y ,  to c c n p l y  with revised Federal regulations. 

H o w e v e r ,  this two- s t e p  p r o c e d u r e  is n e c e s s a r y  b e c ause of the



J a n uary 1, 1972 transfer of the TC proj’.iMin t o u  

(;o h a v e  a cm;r c'ii t: 1 y ct fcctive pla n  a m endment under title XIX on an 

i n t erim basis, and the ob] ication of 11KU and the S t a l e s  to i m p l e m e n t  

Ilia n e w  statutory pr o v i s i o n s  in all respects ns soon as this can 

b e  done.



ST.Y.'T. VUui FOR J'. SDICAL ASS J STAI .'CL Ui.’ULTC 
Oi' M il!'. SOCIAL SECURITY ACT

STATE OK  • _____

]T;m Amendment: Payment for Care in Interned Into Care Facilities;

P.L. 92-223, December 28, 1971

1. Effective January 1, 1972, the State plan provides for Intermediate 

Care Facility service;; in accordance with the provisions relating 

to such services under the State plans under titles'I, X, and XIV, 

‘or under title XVI, of the Social Security Act, as in effect on

.December 31, 1971. ‘ '•

2. The State agency will comply with the•provisions of section A of 

P.L. 92-223.

3. Intermediate Care Facility services in institutions for the mentally 

retarded or persons with related conditions arc. included under the 

plan,
■ \ ; _ ' .

’ Jj Yen * \ . • . . ’

.  JJ No • .

• * * I
v •

4. (Applicable only if the State title XIX plan includes the medically 

needy) , <

The State plan includes Intermediate Care Facility services for 

the medically needy.



MEDICAID REIMBURSEMENT
Effective with July 1, 1S67, states participating in titles V and XIX are 

required to reimburse hospitals on a reasonable cost basis. In implementing 

the applicable provisions of the Social Security Act (sections 503(a) and 1902(a)), 

the Welfare Administration has adopted the title XVIII reasonable cost reimburse­

ment program. Hospitals participating under title XVIII will be expected to use 

the same reimbursement method for titles V and XIX as for title XVIII.

Hospitals, therefore, will be reimbursed under title XIX in accordance with the 

followi ng:

Costs related to Patient Care.--Included in costs related to patient care 

are all cos :s which are necessary and proper for developing and maintaining 

patient care facilities and activities. Examples of such costs would be depreciation, 

interest expenses, nursing costs, administrative costs, and costs of employee 

pens'on plans. Costs not related to patient care are those which are not necessary 

and | roper for developing arid maintaining patient care facilities and activities.

Thesi costs, of course, are not allowable.

Television and Communication Systems Costs.— Where telephone and television 

ser ices are used exclusively for the convenience cr entertainment of patients, the 

cos'' . of these services are not allowable. However, if a nurse-patient communications 

syst :m has no capability other than nurse and patient communication, the costs for 

this service ire allowable.



Costs of Provider-Based Physicians.--Costs of physician services not directly 

related to medical and surgical services provided to individual patients are 

allowable costs of providers. Examples of these services would be teaching, 

administration, supervision of technical or professional personnel, and 

laboratory activities.

Billing Costs.--Insofar as billing costs are concerned, they are included 

in administrative costs and are allocated in the cost finding process to the 

various cost centers as part of such costs.

Services of Nonphysician Anesthetists as Hospital Services.--Services 

furnished by a nonphysician anesthetist who is a salaried member of a hospital's 

staff are covered in the same manner as the services o-i other nonphysician 

hospital employees.

Cost of Services Furnished "Under Arrangements".--The term "under arrange­

ments" refers to situations where a provider has contracted with an outside 

organization to perform services for the provider. The amount charged by the 

organization and paid by the provider for the services rendered is a cost to the 

provider, and is included in the latter's allowable costs, providing the charges 

are reasonable.

Reimburs 'meat for Cost of Interns and Residents.— Insofar as services per­

formed by interns and residents are concerned, the costs of these services are 

included in a hospital's allowable costs if the teaching program with which the 

interns and residents are connected is one that has been approved.



Taxes.--As a general rule, taxes assessed against a provider in accordance 

with the laws of the several States and lower levels of government; are allowable 

costs. There are a number of taxes levied on providers which are not allowable. 

Included among these are federal, state or local income taxes, and excess profits 

taxes at tho federal, state, or local levels.

Oxygen.--Oxygen is considered to be a medical supply and providers are 

reimbursed for it on the basis of reasonable cost.

Utilization Review Costs.--Reimbursement to a provider for utilization 

review is made on the basis of the provider's reasonable costs.

On-the-Job 1 raining and Life Insurance Premiums.--Costs relating to 

orientation and on-the-job training are considered to be normal operating costs 

and ore allowable.

Start-Up Costs.--Prior to admitting patients, a new provider incurs costs 

in developing its ability to care for patients which may not be allocated to 

patient care activities. Examples of such costs would be obtaining and 

organizing a staff, plus additional operating or maintenance costs. Thess 

expenses are commonly referred to as "start-up costs," and are considered as 

deferred charges which are allocated over a number of cost reporting periods 

benefiting from such costs. As- a general rule, start-up costs which have been 

properly capitalized are allowable if they are amortized in compliance with the 

time periods set forth in the rules covering various factual situations.



the general rule with respect to reimbursement of organization co ts is: they

are allowable providing they have been properly capitalized and h ye been amortized 

in compliance with the time periods set forth in the rules coveriig various factual 

situations.

Allowable Advertising Costs.— Included in allowable advertising costs are 

expenses incurred in connection with a provider's public relations acti itics, 

if the advertising is basically concerned with presenting a good : iblic image 

and is directly or indirectly related to patient core. Advertising costs designed 

to recruit medical and paramedical personnel for a provider's staf ore allowable, 

as are advertising costs directed toward recruiting adntinistr .tive md clerical 

personnel involved in patient care activities or the develop!: :nt a .! maintenance 

of the provider's facilities.

Defcrred Compensations.— The costs of deferred compensai:on p ans are 

allowable if certain requirements are met. The plan must be ; formal, written 

agreement made known to all eligible employees. In addition, the plan must 

provide for (1) tie method for calculating the contributions to .he fund of 

both the provider- and the employees, (2) the protection of the Ian's assets,

(3) the specific conditions under which tire benefits become vested, and (4) 

the basis for computing the amount of benefits to be paid.

Pension PIans.--In general, the pension fund rules parallel those on 

deferred compensation plans.



* A L A S K A  S T A T E  H O S P I T A L  A S S O C I A T I O N

Dear Legislator:

The Alaska State Hospital Association cannot support 

SB 56 as amended by the Health, Welfare and Education 

Committee of the House of Representatives.

The bill as passed by the Senate protected hospitals 
from a loss of revenue that would occur through the 
Medicaid reimbursment formula. The HWE committee 
amendment cancelled this protection by the following 

cnange:
"Page 3, lines 7

and 8: At beginning of sentence
delete "Subject to require­

ments o f" , and insert 
"If required by".

This simple change reinstituted the Medicaid reimburse­
ment formula. The loss of revenue will have to be 
passed on to the other paying patients to insure that 
hospitals will have sufficient fundinq for growth and 

development.

We earnestly request that the HWE committee amendment 

be deleted.

Respectfully,

1135 W. Bill, SUITE 3 
PHONE 277-3922

ANCHORAGE, ALASKA 99501

7 June 1972

Finance Committee 
House of Representatives 
State of Alaska

SB 56 - Medicaid

James R. Burns, Chairman 
Legislative Committee



Medicaid implications upon providers o f health serv ices in the S ta te  o f Alaska:
1 . Reimbursement to  providers v;ould be on the cost bas is  o f  serv ices  

s im ilar to Medicare provisions now in e f f e c t .
i • •

2 . Medicaid reimbursement would not include:
a. An allowance fo r  gener. :ion Dp excess o f  .

revenues over expenses to  provide funds
‘ - •. fo r  future Growth and development o f

f a c i l i t i e s  or serv ices
b. An allowance fo r  charity se rv ice  and

• ‘‘ ; •. : bad debts; /*• ;V  ‘
■« c . An allowance fo r  educational and research • •••

•. •• • • ’ ' programs fo r  the in s t i tu t ion ; •
d* An allowance f c r  accelerated  depreciation

to  provide funding fo r  new replacement o f  ••••
: V •- . buildings and equipment. . • V - ;

3 . Medicaid reimbursement, then, would not allow su f f ic ien t  funds fo r  new 
f a c i l i t i e s ,  se rv ices  and equipment, the repayment o f long-term financing 
or even replacement o f  worn-out and out-of-dato equipment.

1|. This means that non-!ledicaid patien ts would have to, pay th e 'co s t o f  serv ices
•not covered by Medicaid reimbursements. This would s ig n i f ic an t ly  increase 
the cost o f health care to  other patien ts . I t  would s ig n i f ic an t ly  l im it  the 
poten tia l fo r  new serv ices and programs to be developed and provided, thus 
lim iting the continuance o f  high qua lity  patien t care that each in s t itu t ion  
s t r iv e s  to provide. •' >  .

C0MM13JTS FROM GARY WAUGoHO ON MEDICAID • ■ -



Additional personnel would be required in the provider's business 

office to handle additional reporting requirements.

Pending legislation on prospective rate setting (which establishes a 

rate setting commission to approve rates fixed in advance for a period 

of time) would provide a more equitable rsans of reimbursement to 

providers of health services. This legislation is currently before 

Congress, and it is anticipated that it •■/ill be a Federal requirement 

within the immediate future. .-.V



A r m io i ?  A ndjih kon  &  Co.

G O l  N o H T O M  B U I L D I N G
Seattle, Wa s h i n g t o n  9 0 101- 

May 16, 1972

Mr. Gary Y/angsmo, Controller 
Providence Hospital 

3200 Providence Drive 
Anchorage, Alaska 99504

Re; Medicaid for Alaska

Dear Mr. Wanpsmo : • . -

You have asked me to comment on the proposed program 

in Alaska for reimbursing hospitals under a Medicaid program 

rather than charges for the care -of all V/elf̂ a.re or indigent 

patients. , t

Some of the significant disadvantages to a Medicaid' 

program in Alaska;for your hospital would be .as follows:

1) The Medicaid program would probably reimburse 

your hospital on the cost basis of -Services rendered to these 

patients; the principles of determining the cost of services 
would generally conform to the Medicare principles of reim- 

bursement, unless amended by IiR-1. Those Medicare principles , 

of reimbursement do not reimburse hospitals their full cost, of/ 

services because of- j

a) Nonallowance of charity,/bad debts and 

^contractual, adjustment expenses,-'

b) Nonallowance of accelerated depreciation 

new replacement of buildings and equipment; as a 

sequence, the hospital would not have sufficient 

for the eventual replacement of -your facilities.

f ot 

con- 
f unds

c) Nonallowance of excess revenues to generate •, 

growth and development funds to provide new services 

and equipment for the hospital.

d) Nonallowance of accelerated depreciation"to / 

provide adequate cash for funding of the cash required 

for your proposed development program..; as a consequence, 
the private and insurance-covered pat’ients would bear 

the brur.t of high rates to service your debt.



/

A l l T l l t l K  ANlM k M  N v\- C().

Mr. Gary Wang:: mo, Controller 

Providence ilor.uital 
May 16, 1972 

Page 2

e) Wonallowance of approved educational and research/ 
programs for the hospital.

2; The proposed Medicaid program provides a further 
discrimination among all purchasers cf care from your hospital; 

the private auv insurance-covered paxi^nts must pay the costs of 

services not covered by the Medicare ana now proposed Medicaid ' 
patients outlined above.

3) The proposed Medicaid prog-am would not provide 

excess funds for the development of your new hospital building/ 

your new hospital equipment and your new hospital services. As 
a consequence, the proposed development program should be 
re-evaluated.

4) Proposed requirements by K.E.VT. for providing 
minimum levels of charity care on hospitals Imposes additional 

burdens of generating funds from the rate or charge structure; 

the proposed Medicaid program would not be paying its pro rata ■ 
share of this cuariiy service. <

.. ........... 5). The proposed Medicaid cost reimbursement program
does not provide the cost control incentives.

6) The proposed Medicaid program would impose additional/ 
billing and reporting requirements which would increase the number 
of people in your administrative departments.

The proposed Medicaid program should include/a reim­

bursement on the basis of fair rates of services to include:

1) Patient care, approved educational programs and 
patient care-related research programs. <

2)/Charity and credit losses for those unable to pay.

3) Preservation, improvement and expansion of buildings 
and equipment.

4) Debt services for amortization of principal‘and 
interest payments.-

5') Operating cash needs for additional working capital 
requirements .



7
/

o'/
Aimimik Asm.ksi-:n ft: Co.

/

/ /   Mr . - Cl a ry  V/a n g s :uo, C on t  r  ol 1 o r
P r o v i d e n c e  H o s p i t a l  

May 3.6, 1972 

Page 3

The Phase I I  program and p r o s p e c t i v e  r a t e  s e t t i n g  
l e g i s l a t i o n  nor pending p ro v id e s  the g u : i e l i n e s  f o r  a f a i r  and. 
e q u i t a b l e  rein 'auroemeni o f h o s p i t a l s  f o r  th e  c a r e  o f p a t i e n t s .

Very t r u l y  y o u r s ,
ARTHUR ANDERSEN & ,0 0./

*. /■/

L loyd  A . Dunn



')
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A k t iiu h  An d k h s o  &  Co.

QUALIFICAT ION’S A ND EXPERIENCE 

' LLOYD A. DUNN

Education:

B.S., Accounting, University of Idaho, 1952

C.P.A., State o f . Washington and sever, other states

Professional Experience:

Partner, Health Services and Small Business Division, 

Arthur Andersen & Co., Seattle, Washington

Fifteen years' experience in health services accounting, 

reimbursement, cost finding, budgeting, rate setting, 
consulting and systems

In charge of hospital accounting for the Firm in the 

States of Washington, Oregon, Montana and Alaska; 

supervising hospital auditing, consulting and systems 

work fcr fifty hospitals, including two in Southern 
California

In charge of other health services accounting for 

Washington; supervising auditing/ consulting and 

systems work for nursing homes, medical clinics, 

physician and dentist groups and related associations 

and research centers

Developed coding, cost finding, rate setting, etc.,

techniques for the Medic're and Medicaid reimbursement 
programs

Professional Soc ie ti es :

American Institute of Certified Public Accountants

Washington State Society of Certified Public Accountants

Member of Washington Chapter of Hospital Financial

Management Association; past state chairman responsible 

for instigating and conducting state cost finding and 

rate setting workshops; uniform coding committee



NIGHT LETTER TO: Senators Hammond, Miller, Butrovich, Koslosky, Groh, Mercies,
Palmer, Poland, Thomas, Young, Josephson, Lev/Is, Meland, Rettig, 
Croft, Rader

RE: SENATE BILL 56

On May 19, SB 96 v/as passed by the'’Senate with an amendment which was offered by 

Senators Josephson, Merdes, Miller £ Groh which identified the legislative irtent 

to reimburse hosnitals at fair rates for the reasonable cost of services rendered. 

This amendment was specifically included to protect the hospitals from financial 

loss which they would otherwise realize given the Medicaid legislation is enacted.

This amendment has been effectively nullified by the House HWE Committee by its 

introduction of a new amendment.

Should SB 96 be passed in its present fern Providence Hospital will suffer a loss 

in excess of $*100,000 annually.

Hie intent of the Senate amendment was to maintain as an act of the Legislature 

the responsibility of the state to pay fair rates.for the reasonable cost of 

services rendered. Private, voluntary hospitals cannot provide service.to their 

community if those responsible for making payment for services rendered do not 

pay the real cost. The net result would be eventual governmental operation of 

the private voluntary hospital industry.

We urge your support in defeating or appropriately amending SB 96.

DJM

Sister Evelyn

6-7-72



ALASKA STATE LEGISLATORS . May ig 1972
JUNEAU, ALASKA

RE: SENATE BILL 'J6

FROM: Dan Meddle con, Sister Evelyn Bergamini

We urge your assistance in defeating SB 56. Passage of this legislation would 

effect insurmountable damage to Providence Hospital's ability to serve 

the people of our community.

If Medicaid legislation in the State of Alaska was in effect during the calendar 

year 1972 the financial loss in patient reveru? at Providence Hospital would 

approximate $333,B87 ■ This does not recognise additional loss which would be 

realized as a result of "recipient crossover" (USPHS beneficiaries that would 

utilize Providence Hospital as recipients of Title XIX financial assistance).

Responsible reimbursement for ser-vices rendered is not part of the Medicaid 

program, A sunrnary of deficiencies in this Federal program follows:

1. Reimbursement to providers would be on a "cost basis" for services rendered 

the principles of determining the cost of services would generally conform 

to the Medicare principles of reimbursement. The Medicare principles of 

reimbursement do not reimburse hospitals their full cost for services 

provided.

2. Medicaid reimbursement would not include:

a, An allowance for generation of an excess of revenues

over expenses to provide funds for future growth and 

development of facilities or services;

b, An allowance for charity service and bad debts;

c, An allowance for educational and research programs

for the institution;



/
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d. An allowance for accelerated depreciation to provide

funding for new replacement of buildings and equipment.

3, Medicaid reimbursement, then, would not allow sufficient funds for new

facilities, services and equipment, the repayment of long-term financing 

or even replacement of worn-out and out-of-date equipment.

This means non-Medicaid patients would have to pay the cost of services 

not covered by Medicaid reimbursements. This would significantly increase 

the cost of health care to other patients. It would significantly limit 

the potential for new services and programs to be developed and provided,

thus limiting the continuance of high quality patient care that each

institution strives to provide,

5. Additional personnel would be required in the hospitals' business office 

to handle additional reporting requirements.

6 . Pending legislation on prospective rate setting (which establishes a rate

setting commission to approve rates fixed in advance for a period of time) 

would provide a more equitable means of reimbursement to providers of 

health services. This legislation is currently before Congress, and it is 

anticipated that it will be a Federal requirement within the Immediate 

future. ,

The above comments are abstracted from the enclosed letter dated May 16, 1972,

addressed to Mr. Gary Wangsmo, Controller, Providence Hospital, from Mr. Lloyd A.

Dunn, Partner, Health Services Division, Arthur Andersen and Company, Seattle, 

Washington. Mr. Dunn has over 15 years' experience in health services financial 

management, is in charge of hospital accounting for the Arthur Andersen fiim in 

the states of Washington, Oregon, Montana, and Alaslca and is assisting in the 

financial management of 50 hospitals. Mi’. Dunn is a Certified Public Accountant 

in the State of Washington and seven other states.

Page 2



Mr, Dunn's corim .mts regarding Medicaid legislation in the State of Alaska make 

apparent a very real threat to the current Providence Hospital expansion program. 

It will cost $17.5 million, and it cannot be completed if the full cost of care 

provided is not realized.

We respectfully request your support in defeating Senate Bill 56.

Page 3



1650 Cowles St. 

FAIRBANKS, ALASKA 99701

o p e r a t e d  nv
L U T H E R A N  H O S P IT A L S  A N D  H O M E S  S O C IE T Y  

F A R G O , N O R T H  D A K O T A  18102

May 26, 1972

Mr. Andrew S. Warwick 

State Representative

ALASKA STATE HOUSE OF REPRESENTATIVES 

Pouch V

Jurieau, Alaska 99801

Dear Andy:

Please find enclosed information regarding seme of the problems as I 

see them in regard to the Medicaid Program. /

I think Gary War.gsmo, Controller for the Providence Hospital did a fine 
job spelling ou4-. the problems. His comments are included. Basically, 

my concerns are pretty much the same with emphasis on:

1. 1972 national election and an inevitable change in the

health care financing system.

2. The Medicaid reimbursement method does not'in fact, allow’ 

sufficient funds for development of new facility services 

and does not take into consideration those facilities with 
long term financing.

3. More of a burden is placed on the smaller group in the 

middle. What I mean by that is those people between 

Medicare (65 years and older) and Medicaid (a general 

classification of indigent) becomes smaller and smaller.

Consequently, you and I are those people in the middle 7

who do pay our bills.and keep up the total responsibility* 

of providing continuing health care programs, i.e., 

buildings, education, programs, etc., etc.

I would hope that the State of Alaska would spend one more year studying 
their position on this program and certainly not go into the Medicaid 

Program without the support of the State Medical Society and the Alaska 
State Hospital Association.

Thanks much, Andy.

Sincere regards, . *

Alvin D. Finneseth 

Administrator
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FAIRBANKS ALASKA 2A 212P ADT 

STATE REP ANDREW WARWICK
\

JUN

WE UNDERSTAND THE MEDICAID PROGRAM IS CURRENTLY UNDER 

DISCUSSION IN THE FINANCE COMMITTEE OF WHICH YOU ARE A 

MEMBER, WE WOULD HOPE THAT THIS BILL WOULD RECEIVE 

LESS THAN ADEQUATE SUPPORT AS WE FEEL MEDICAID' IN ALASKA /f

AT-THIS TIME IS PREMATURE.'MORE STUDY AND ENVOLVXENT 

IS NECESSARY PARTICULARLY ON THE APART OF THE PROFESSIONALS 

INVOLVED AS THE MEDICAID PROGRAM IS NOT ONLY EXTREMELY ' 

COSTLY BUT AN ADMINISTRATIVE MONSTROSITY SINCERE REGARDS/ 

ALVIN D FINNESETH ADMINISTRATOR WILLIAM TOWNDSEND MD
t

. JOSEPH RIBAR MD FAIRBANKS MEMORIAL HOSPITAL
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FAIRBANKS ALASKA 23 13ISA ADT 

REP ANDY WARWICK
/

STATE LEGISLATURE JUM

THE MEDICAID BILL LOOKS GOOD ON THE SURFACE MORE FEDERAL

DOLLARS ETC HOWEVER THE COSTS AND PROBLEMS OF ADMINISTERING

TIIE PROGRAM A$E TREMENDOUS/ THE HOSPITAL ASSOCIATION HAS

GONE ON RECORD IN OPPOSITION TO THIS BILL AT THIS TIME

I BELIEVE THE MEDICAL ASSOCIATION OPPOSES TITLE 19 YOU

WILL FIND THAT THE PROGRAM HAS BEEN CHASTIC IN 48

STATES IN SEVERAL. STATES THE PROGRAM IS VIRTUALLY BANKRUPT

I WOULD HOPE YOU WOULD PROCEED CAREFULLY AND R EC COM END THAT I
1

TF^'BILT'BE KILLED UNTIL NEXT YEAR.'SO MORE DETAILED STUDY 

CAN BE MADE YOU MIGHT LIKE TO CALL HARRY (RED) PORTER 

ItN FAIRBANKS AS HE COULD FILL YOU IN ON THE POSITION 

OF THE FAIRBANKS MEMORIAL HOSPITAL BOARD 

.ALVIN D FINNESETH ADMINISTRATOR FAIRBANKS MEMORIAL 

HOSPITAL
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A L A S K A  S T A T E  H O S P I T A L  A S S O C I A T I O N

May 18, 19721135 W. 8th, SUITE a 
PHONE 277-3922

ANCHOHAGE, ALASKA D9501

Dear Senator: -.«♦ . .

SB 56 - MEDICAID

The Alaska State Hospital Association is opposed to the MEDICAID 
legislation for the following reasons.

1. LOSS OF REVENUE - The cost reimbursement formula 

to hospitals will mean a sigr ificant loss of 
revenue. This will in most cases require further 
revenue sharing by the State and local governments;

2. LACK OF INPUT - The Department of Health and Social 
Services has not approached the hospitals regarding 

th:.s matter that will so definitely affect all com­
munity hospitals.

3. PAST HISTORY - All of the 49 states that have imple­

mented MEDICAID have had a constant problem of 
financing the program.

4. ALASKA NATIVE LOSS - In thoje states where the Public 

Health Service was formerly assisting American Indians

• in their health care, there has been a movement to

cover these persons under MEDICAID and to reduce the 

PHS budget for health care to American Indians. In 

Alaska, this could seriously curtail the health care 
of Alaska Natives.

5. FEDERAL MATCHING PROGRAMS; Most matching programs * 
tend to~Tncrease expenditures by constantly adding 
new requirements that expand beyond the original 

program. This usually far exceeds any original 
savings 1

«

6. NATIONAL HEALTH INSURANCE: There are currently three

735 ma^or national health insurance proposals before 

Congress. Some action is assured after this election 

year. Why implement a program now that will probably 

require a whole new program in a year or two?

7. NO DATA: The program being developed by the State 

Department of Health and Social Services is as yet 
uncompleted. Therefore, you have no financial data 

until the program has been fully developed and 

analyzed as to how it will affect the persons and 
institutions that must provide the care.

1



Senator 
May 18, 1972 

Page 2

We earnestly request that this legislation be deferred unt 
proper cost figures and the effects on the health care in­

dustry have been determined.

Respectfully,

ames R. Burns, Chairman 

egislative Committee
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May 18, 1972

Dr. Frederick McGinnis, Commissioner 

Department of Health and Social Services 

Pouch II

Juneau, Alaska 99801 

Dear Dr. McGinnis

Thank you for responding so promptly to our request through Representa­

tive Genic Chance for information regarding the effect which tiie impend­

ing Medicaid legislation might have on Ketchikan General Hospital. Our 

request fcr clarification centers around three basic issues, as follows:

1. How would the Medicaid legislation affect the reimbursement 

to providers of services currently being funded under the 

"full-cost-of-care concept"? You indicated, on a preliminary 

basis, that the Department of Healt.li and Social Services lias 
not yet had an opportunity to review how these two pieces of 
legislation would intermesh. In view of the reimbursement 

limitations apparently inherent in a Medicaid Program (sec 
below), this would be of particular interest to us in that

we are very probably one of the largest providers of service 

to the state under the full-cost-of-care legislation via 

our nursing home, Island View Manor.

2. We have not yet had an opportunity to review the Medicaid re­

imbursement formula; however, we believe it to be the same as 

the Medicare reimbursement program. If that is the case, there 

does appear to be some shortcomings in the reimbursement method. 

For instance, the Medicaid reimbursement formula would appar­

ently not pay a proportionate share of bad debts incurred by 

the health provider while serving various "self-pay" patients. 

The Medicaid reimbursement formula apparently does not provide 
for a proportionate share of reimbursement for charity cases... 

those patients who may not qualify for the Medicaid Program but 

who arc actually "medically indigent", the cost for whom must



Dr. Frederick McGinnis, Commissioner 

Page 2 •
May 18, 1972

be absorbed by someone. Although not affecting our institution, 

we in derstand the Medicaid reimbursement fomiula would not pro­

vide for principal payments on debt or interest on debt and that 

the funds for this category of ne 'essary health provider expense 

would necessarily, therefore, come out of the net income of the 
heal'h provider, according to Medicaid. We understand that the 

Medicaid reimbursement formula would not provide funds for capital 
items; such as, equipment and major remodeling. We understand that 

the State, under the Medicaid Program, can limit the number of acute- 
care days of care payable under Medicaid as has recently been tone 

in the State of Oregon (limit of twenty-one days), thus resulting 
in a significant amount of charity write-offs while serving the 

otherwise qualified Medicaid patient after the fixed number of 
days has been exhausted. Finally, we understand that there 

either is a proposal or a current guideline which would allow 

the State to determine the reasonable costs which should be re­

imbursed to the health provider under the Medicaid Program and 

. in view of the budgetary limitations experienced by the State 

of Alaska and other states, this would be a somewhat frightening 

prospect for health providers in Alaska. In summary on this point, 
it appears that there are many shortcomings to the Medicaid reim­

bursement formula and potentially many more which would result in 

higher charges to the remaining general public.

3. It is our understanding that in a number of other jurisdictions, 
the Public Health Service has interpreted the reimbursement guide­

lines under the Medicaid Program to indicate that tire Public Health 

Service would bill Medicaid for any services rendered by the °ublic 

Health Service to a patient who could qualify Lor both Public Health 

Service and Medicaid. If this is the case, the savings to the State 

on participation in a Medicaid Program would appear to be signifi­

cantly lessened.’

As you are no doubt aware, Ketchikan General Hospital currently has one of 

the lowest room fee schedules in the state and tiie country and has not had 

a room rate increase nor any other significant ancillary rate increase since 

the fall of 1969 and lias had one room rate decrease since that time. We 

are proud of this record; however, we do have an obligation to the citizens 

of Ketchikan to attempt to provide for the reimbursement which will fully 

meet the financial obligations of the community's hospital. We realize 

that your goal and ours is to provide for a strong, viable health carc
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system in Alaska. This is the reason we f c i i t  worthwhile to bring these 

concerns to Representative Chm.a prior to the finaJ consideration of Medi­

caid.

We look forwaru to your response to our concerns. Thank you for your con­

tinued cooperation. . .

Sincerely

Sister Monica Hecran 

Administrator

Patrick R. Mahoney 

Assistant Administrator

.SMH:PRM:skf

cc: Representative Genic Chance

Senator Robert Zieglei 

Representative Richard Whittaker 

Marion Lampman, ASHA

«



#Telegram to Senator C. R. Lewis May 10, 1972

From: Hob Byrnes, Administrator,

Anc ho rs  Community Hospital "

I am opposed to tiie passage of S. 13. 56 for tiie following 

reasons: * . ...

1. It ties Hospital Health Providers to a cumbersome 

complex cost reimbursement formula that does not 

provide revenue sufficient to maintain an econom­

ically via.le institution. It will inevitably 

increase the cost of care to the private patients - 

cost reimbursement formulas have proved unworkable 

in all the 48 states that ha” e adopted Title XIX - 

The basic financial needs fcr Health Care Institu­

tions, as outlined in the American Hospital Associ-

. ations’s Statement on the Financial Requirements of 

Health Care Institutions and Services, must, as a 

minimum, be met.

2. Reimbursement to hospital Health Providers will be

inadequate.

'. 0

3. The passage of National Health Insurance in the next

12 to 24 months appears to be inevitable. With the

i J
passage of National Health Insurance, the Medicare 

; Title XVIII and Medicaid Title XIX programs in all

probability will be scrapped. I object to the State 

of Alaska spending all the money needed to gear up 

for administration of a new health program that will 

be obsolete about the time it becomes operational, 

-more administrative costs for both the purchaser 

and the provider with less revenue for the provider.



A. I do not oppose the State of Alaska participating in 

Federal-State matching programs that will axlow more 

Federal dollars to flow to the State. However, I must 

be opposed to programs that increase the administrative 

cost of providers, provide insufficient revenues to 

maintain an economically viable institution and which

"7
could threaten the quality of patient care.

'..5



>
ElLIEyifil/nW;

A L A S K A  C O M M I T  : CA- E

m o m .  586-6140 

JUNEAU, ALASKA 9S801
m c

CEft.,35 "L PDF

A M C H 0 R A C. Z '' L A S!/ A 1 2

lw 2 JUl‘ 13 /J.1 8 4 G

PEP E

■5fbfp
1 1 I ;V ‘J J I'

01 7 E \' THAT

VE URG :e t h

FRO i THE F

OF FED ER4L

4 7... 7. 7(:

OF SERVICE'

E" A ?fV'ft'-LE

E5 1 •  ̂ 1 • P A T

CREDIT LOS:

OF HIE''
r> - /-; |

A'iRENDEj TO DELETE 

l CT TO THE 0E(2-UIPE ’1ENTS

THE r°0 VI?10'

r i\ r “jE CHARITY ''"L

m t TITH THE F-'TE^L l-r. PART DIE HT

EXPANSION OF BUILDINGS AN I EPUIPNEMT 4. DEBT SERVICES 

FOR AMORTIZATION OF 0" I C IPU - ;D I TEREST PAYMENTS.

U UOTE. THE BILL SO ft ' DEI '<fOUL PROVIDE THE FI ANCIAL 

PROTECTION REQUIRE! HOSPITAL? TRROUC ; LIT THE ST AT .

'iV * npo T T  ATT YOUR SljPpQPT AM£j (Ott r,y A»lf!r,

DA!.' .iEDDLETOF « SISTER EVELYN BE PS.ft/II v j 

PROVIDENCE HOSPITAL

SB 56 4l.ii.VTt 4 7. 0 7. C 7: ! 2 5 4.



Camera Operator

02-619 (REV 8/78)

I , the undersigned, an employee of the State of Alaska, do hereby certify 

that the microfilm images on this microform are accurate reproductions 

of the original records of the State of Alaska as accumulated during the 

regular course of business, and that it is the established policy and practice 

of this State to microfilm its records and to dispose of the original records

after microfilm reproductions have been made.

C E R T I F I C A T I O N



f oi• an sf fee t ivo d a t •? ."

C o m m i t t e e  R e p o r t
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Date
Mr. Speaker:

The Committee o n ________________________________has had_____________________

under consideration. A majority of the members of the Committee

r j  recommends it do pass

/~7 recommends it do not pass

/~7 recommends it do pass with attached amendment(s)

/~7 recommends it be replaced with CS for ______________________ and that

CS for ___________________  do pass

/~7 (and) recommends it be referred to the ______________________________

committee

/J7 reports it back without recommendation

/~7 (other) ___________________________________________________________________

MEMBERS SIGNING THE MAJORITY REPORT:

MEMBERS NOT CONCURRING IN THE MAJORITY REPORT:

__________________________ recommends:

_________________________  recommends:

__________________________ recommends:

__________________________ recommends:

_________________________  recommends:
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O ffe r e d : 1/22/71R e fe rre d : F inance

SENATE BILL NO. 70 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act relating to the allotment to residents of

the Pioneers' Home; and providing for an effective

d a t e ."

BE IT ENACTED 3Y THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 .  AS *17■ 2 5 ■ 0 2 0 ( b ) is ? u e d  to read:

(b) Every person admitted to the Pioneers' Home, except a person 

admitted under sec. 30 of this chapter, who receives Income from any 

source in excess of $35 C$20] a month may be required by the Department 

of Administration to pay the excess to the Department of Administration 

immediately upon receipt of the money in payment, or part payment, of 

the cost of his maintenance.

K Sec. 2. AS ^7.25.020(c) is amended to read:

(c) At the end of each month +-he payments made under (b) of this

section shall be transmitted to the -nmissioner of revenue together

with the names of the persons making them and the amount paid by each. 

The Department of Administration may pay the sum of $35 [$20] a month 

to a resident without funds.

* Sec. 3- This Act takes effect on the day after its passage and approval

or on the day it becomes lav; without approval.

IN THE SENATE BY THE FINANCE COMMITTEE

- 1- SB 70
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Richard L. McVeigh, Chairman
State Affairs Committee
Alaska State House of Representatives

David DeaTi, Fiscal Analyst 

Finance Committee 

Alaska State Senate

S3 70 "An Act relating to tne allotment to residents of the 

Pioneers' Home; and providing for an effective date."

SB 70 is identical to KB 576 am in the 1970 legislative session. HB 
576 was sponsored by Representatives Holm, Anderson, Eliasor., Kerttula 
and Ray. HB 576 would have raised the allotment to residents of the 
Pioneers' Home from $20 to $30 per month. The House Finance Committee, 
the only house committee to which the bill was referred, unanimously 
recommended that the bill be amended to raise the allotment from $20 
to $35 per month. The amendment was adopted by the house on voice 

vote on February 11, 1970, and HB 57o am passed the house on a vote 
of 33-0 and was transmitted to the senate on that date.

HB 576 am was read in the senate on February 12, 1970, and referred tc 

the finance committee. It was reported out of the Senate Finance 
Committee on June 1 with a unanimous "do pass" and referred to the 

rules committee for placement on the calendar. HB 576 am died in the 

Senate Rules Committee.

The sum of $25,000 was appropriated by the legislature in the 1970-71 

budget to fund H3 576 am. The money has not been expended and will 
lapse into the state general fund at the end of the current fiscal 

year. If S3 70, which has an immediate effective date, is passed by 

the house and signed into law by the governor this session, the 
portion of the $25,000 necessary to fund the bill during the remainder 
of the fiscal year will be expended and the balance will lapse.

The allowance furnished residents is their money and can be spent in 
any manner they please. The Pioneers' Home furnishes food, clothing 
and two or three cans of Prince Albert a week to the guests; Mr.
Vernon Perry, Director of the Sitka Home, allows that the bulk of the 
allowance paid the guests goes for personal toilet articles, an 
occasional restaurant meal, candy, newspapers, liquor and tailor made 
cigarettes. If the allowance is raised Mr. Perry figures he will dis­
continue issuing Prince Albert to the guests; this is the only curtail­

ment in goods he foresees.
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T u r i n  S A  C 6 State of Alaska
( M E S S A G E R E P L Y  )

.,0 Eugene A. Smith, Ass't. Dir. DATE 1/22/71 f r o m . . .  Walt N. Norem ___ ■ ..0ATE_ _______

Subiect: Pioneers' Home Grant Costs

The following tabulation of grant costs for the Pioneers' Homes should provide sufficient

information for costing the new Senate bill

Total Grant Grants 

Guests Pocipients 0  $20.00

Grants Cost 

0  $35.00 Difference

Sitka 170 130 est.* $31,200
118 act.** 28,320

$45,500 $14,300

Fairbanks 63 35 est.* 8,400 14,700 6,300

25 act.** 6,000

Palmer 40*** 20 est.* 4,800 8,400 3,600 

$24,200

* estimate for FY 71-72........
** actuals as of December 31, 1970.

*** in excess of the 20 to come from Sitka

S IG NED SIGNED
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SENATE BILL NO. 7?

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act relating to the allotment to residents of

the Pioneers' Home; and providing for an effective 

d a t e ."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS ^17.25.020(b) is amended to read:

(b) Every person admitted to the Pioneers' Home, except a person 

admitted under sec. 30 of this chapter, who receives income from any 

source in excess of $35 C$20] a month may be required by the Department 

of Administration to pay the excess to the Department of Administration 

immediately upon receipt of the money in payment, or part payment, of 

the cost of his maintenance.

* Sec. 2. AS 4 7 .25*020(c) is amended to read:

(c) At the end of each month the payments made under (b) of this 

section shall be transmitted to the commissioner of revenue together 

with the names of the persons making them and the amount paid by each. 

The Department of Administration may pay the sum of $35 C$20] a month 

to a resident without funds.

* Sec. 3* This Act takes effect on the day after its passage and approval 

on the day it becomes law without approval.

IN THE SENATE BY THE FINANCE COMMITTEE

SB 70
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LEGISLATIVE AFFAIRS AGENCY

F e b ru a ry  2, 1971

To: Richard L. McVeigh, Chairman
Stare Affairs Committee 
Alaska State House of Representative-

.sQ/0
rcm: David Dean, Fiscal Analyst

Finance Committee 

Alaska State Senate

Re: S3 70 "An Act relating to the allotment to residents of the

Pioneers' Home; and providing for an effective date."

S3 70 is identical to HB 576 am in the 1970 legislative session. H3 
576 was sponsored by Representatives Holm, Anderson, Eliason, Kerttula 

and Ray. HB 576 would have raised the allotment to residents of the 

Pioneers’ Home from $20 to $30 per month. The House Finance Committee, 
the only house committee to which the bill was referred, unanimously 
recommended that the bill be amended to raise the allotment; from $20 
to $35 per month. The amendment was adopted by the house on voice 

vote on February 11, 1970, and HB 576 am passed the house on a vote 
of 33-0 and was transmitted to the senate on that date.

HB 576 am was read in the senate on February 12, 1970, and referred to 
the finance committee. It was reported out of the Senate Finance 
Committee on June 1 with a unanimous "do pass" and referred to the 

rules committee for placement on the calendar. HB 576 am died in the 
Senate Rules Committee.

The sum of $25,000 was appropriated by the legislature in the 1970-71 
budget to fund H3 576 am. The money has not been expended and will 
lapse into the state general fund at the end of the current fiscal 

year. If S3 70, which has an immediate effective date, is passed by 

the house and signed into law by the governor this session, the 
portion of t'pe $25,000 necessary to fund the bill during the remainder 
of the fiscal year will be expended and the balance will lapse.

The allowance furnished residents is their money and can be spent in 
any manner they please. The Pioneers' Home furnishes food, clothing 
and two or three cans of Prince Albert a week to the guests; Mr.
Vernon Perry, Director of the Sitka Home, allows that the bulk of the 
allowance paid the guests goes for personal toilet articles, an 
occasional restaurant meal, candy, newspapers, liquor and tailor made 

cigarettes. If the allowance is raised Mr. Perry figures he will dis­
continue issuing Prince Albert to the guests; this is the only curtail­

ment in goods he foresees.

PC,UCH V - STATE C/.W IO I 
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Richard L. McVeigh 
February 2, 1971 
Page Two

be a good thing for the 

1965 when gum v/as 5o a 
cheaper than they are now.

There was no allowance provided for when the Alaska Pioneers’ Home 
was established. The amounts of the allowance since its inception 

in 1955 are as follows:

1955 Co) $15
(c) $ 5

1957 (b) $15
(c) $10

1965 (b) $20

(c) $20

S3 70 v/as introduced by the Senate Finance Committee and reporteo. out 

of that committee, its only senate referral, with a unanimous "do 

pass." The bill passed the senate 20-0 on January 29, 1971- In the 
event that the bill is passed by the house and signed into law during 

the month of February, the residents will begin receiving the $3b 
per month allotment on March 1. As already mentioned, money is pro­
vided for this purpose in the current year's budget.

Please do nor. hesitate to contact me if there are any questions.

Attachments

Mr. Perry also allows that the raise will 
guests as the allowance was set at $20 in 
pack and other luxuries were considerably

\



( M E S S A G E R E P L Y  )

t o  Eugene A. Smith, Ass't. Dir. DATE 1/22/71 f r d m Walt N. Norem nATE

Subiuct: Pioneers' Home Grant Costs

The following tabulation of grant costs for the Pioneers' Homes should provide sufficient

information for costing the new Senate bill

Total Grant Grants 

Guests Pecipients @  $20.00

Grants Cost 

(? $35.00 Difference

Sitica 170 130 est.* $31,200

118 act.** 28,320

$45,500 $14,300

Fairbanks 63 35 est.* 8,400 14,700 6,300

25 act.** 6,000

Palmer 40*** 20 est.* 4,800 8,400 3,600 

$24,200

* estimate for FY 71-72

** actuals as of December 31, 1970.

* * *  in excess of the 20 to come from Sitka

SIGNED
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The passage of this legislation will enable the Department 

of Administration to commence paying the increased monthly 

allotments beginning in the latter part of the current 

fiscal year. It is anticipated that the major portion of 

the $25,000 appropriation will be unused and will lapse at 

the end of the current year.

Rep. George Hohman, Chairman 
House Finance Committee

Senate Bill Ho. 70 is Identical to House Bill No. 576 am 

which in the rush for adjournment died last session in 

the Senate Rules Committee. In anticipation of passage of the 

bill, the sum of $25,000 was appropriated to the Department 

of Administration for the Pioneers' Home Program. However, 

since the authorizing legislation —  increasing the allot­

ment to residents of Pioneers' Home from $20 to $35 per month 

—  v/as not passed, the additional, funds appropriated could 

not be expended.

HOUSE FINANCE COMMITTEE REPORT 

ON

SENATE BILL NO. 70

The committee on finance has had Senate Bill No. 70 

under consideration. The majority of the members of 

the committee have recommended that it do pass. 

However, the committee wishes to make a brief analysis 

of the bill part of the record.
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recommends it do pass 

recommends it do not pass

recommends it do pass with attached amendment(s)

recommends it be replaced with CS for ____________
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committee

reports it back without recommendation 
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IN THE SENATE BY THE RESOURCES COMMITTEE

HOUSE CS FOR SENATE BILL NO. 75 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act creating a Departmen'- of Environmental

Conservation; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

- Section 1. AS 44.15.010 is amended by adding a new paragraph to read: 

(16) Department of Environmental Conservation

* Sec. 2. AS 44 is amended by'adding a n ew chapter to. read:

CHAPTER 46. DEPARTMENT OF ENVIRONMENTAL CONSERVATION.

ARTICLE 1. ORGANIZATION.

Sec. 44.46.010. COMMISSIONER OF ENVIRONMENTAL CONSERVATION. The 

principal executive officer of the Department of Environmental C onser­

vation is the commissioner of environmental conservation.

Sec. 44.46.020. DUTIES OF DEPARTMENT. The Department of 

Environmental Conservation shall

(1 ) have primary responsibility for the coordination and 

review of policies, programs and actions affecting the natural 

environment of the state;

(2 ) have primary responsibility for the promulgation and 

enforcement of regulations for the prevention and abatement of all 

water, land, subsurface land and air pollution, and other sources or 

potential sources of environmental degradation;

(3 ) plan and develop programs for the protection and control 

of the environment of the state.

* Sec. 3. AS 41 is amended by adding new chapters to read:

CHAPTER 35. DEPARTMENT OF ENVIRONMENTAL CONSERVATION.

-1- HCSSB 75



ARTICLE 1. DECLARATION OP POLICY.

Sec. ill. 35.010. DECLARATION OF POLICY. It is the policy of the 

state to manage the development and use of its natural resources so 

as to improve the present and future quality of life for its citizens, 

by maintaining a natural environment conducive to human health, safety 

and happiness.

ARTICLE 2. COMMISSIONER OF ENVIRONMENTAL CONSERVATION.

Sec. '11.35.020. APPOINTMENT AND TERM OF OFFICE. The commis­

sioner shall be appointed by the governor, subject to confirmation by 

a majority of the members of the legislature in joint session. The 

commissioner serves at the pleasure of the governor.-

Sec. ill. 35.030. DUTIES OF THE COMMISSIONER. The commissioner

shall

(1 ) supervise and control the department, and appoint and 

employ division heads, section heads, and the technical, clerical and 

other assistants necessary for the general administration of the 

d e p a r t m e n t ;

(2 ) establish divisions and sections in addition to those 

provided for under sec. 110 of this chapter, as may be necessary to 

carry out the responsibilities of the department;

(3 ) undei’take any other actions necessary to carry out the 

provisions of this chapter.

ARTICLE 3. BOARD OF ENVIRONMENTAL REVIEW.

Sec. '11. 35 .040 . CREATION AND TERM OF OFFICE. There is created 

in the Department of Environmental Conservation the Board of E n v i r o n­

mental Review consisting of five members appointed by the governor 

without regard to political affiliation for overlapping five-year terms. 

The terms of the first board members shal] be one, two, three, four 

and five years as determined by the drawing of lots. Initial terms



date from February 1, immediately following appointment.

Sec. 41.35.050. CONFIRMATION OF BOARD MEMBERS. Members of the 

board shall be confirmed by a majority of the m e m bers of the l e g i s­

lature in joint session.

Sec. 41.35.060. QUALIFICATIONS OF BOARD MEMBERS. Members of

the board shall be citizens of the state who have d e monstrated a 

continuing concern for the maintenance of a quality environment. In 

addition, one m ember of the board shall be appointed from each of the 

following occupational or professional categories:

(1) the life sciences, including medicine;

(2) the social sciences;

(3) the physical sciences, Including engineering.

Sec. 'Il.3 5 .070. ORGANIZATION OF THE BOARD. The board shall

elect a chairman from among its members. Four members of the board 

constitutes a quorum. Actions of the board shall be by majo r i t y  vote.

Sec. 41.35.080. BOARD MEETINGS. The board shall meet at least

four times a calendar year and at least once every 120 days.

Sec. 41.35.090. COMPENSATION OF BOARD MEMBERS. Members of the

board shall receive per diem and travel expenses as authorized for 

other boards and commissions.

ARTICLE 4. DEPARTMENT OF ENVIRONMENTAL CONSERVATION.

Sec. 41.35.100. POWERS OF THE DEPARTMENT. The department may

(1) enter into contracts necessary or convenient to carry 

out the functions, powers and duties of the department;

(2) consult with and cooperate with

(A) officials and representatives of any nonprofit 

corporation or organization in the state;

(B) persons, organisations and groups, public and 

private, using, served by, interested in or concerned with the- 3 HCSSB 75



(3 ) appear and participate in proceedings before any state 

or federal regulatory agency involving or affecting the purposes of 

the department;

(4) undertake studies, inquiries, surveys or analyses it 

may consider essential to the accomplishment of the purposes of the 

department; these activities may be carried out by the personnel of 

the department or in cooperation with any public or private agencies, 

including educational, civic and research organizations, colleges, 

universities, institutes a nd foundations;

(5 ) at reasonable times enter and inspect any property or 

premises to investigate either actual or suspected sources of pollution 

or contamination or to ascertain compliance or noncompliance with a 

regulation promulgated under this chapter and chs. 40 - 55 of this 

title; no person may refuse entry or access to an authorized represen­

tative of the department who requests entry for purposes of inspection 

and who presents appropriate credentials; nor may a person interfere 

with the inspection; inspection of private dwellings is not permitted 

without a search warrant; Information relating to secret processes or 

methods of manufacture discovered during investigation is confidential;

(6) develop public awareness and understanding of the 

environment and environmental problems;

(7) conduct investigations and hold hearings and compel the 

attendance of witnesses and the production of accounts, books and 

documents by the issuance of a subpoena;

(8) advise and cooperate with municipal, regional and other 

local agencies and officials within the state, to carry out the

purposes of this chapter;

(9) act as the official agency of the state in all matters

environment of the state;
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affecting the purposes of the department under any existing or future 

federal law or regulation;

(10 ) require the submission by any person of reports or 

other Information of activities within areas of department concern.

Sec. ill. 35.110. ORGANIZATION OF THE DEPARTMENT. The Department 

of Environmental C o nservation shall have the following divisions:

(1 ) division of environmental review;

(2 ) divi s i o n  of enforcement.

Sec. ill. 35.120. DIVISION OF ENVIRONMENTAL REVIEW. The division 

of environmental review shall

(1) make assistance available to the public In preparing 

and submitting applications for reviev; under the provisions of secs.

1 i|0 - 230 of this chapter;

(2 ) receive and process the applications for the department;

(3 ) provide the commissioner, his designee, or the board,

any staff reports and expert advice necessary to properly evaluate the 

environmental Impact of actions and projects for which approval is 

requested under this chapter;

(4) have primary responsibility for the research activities 

of the department;

(5 ) study the continuing need for environmental standards, 

policies and regulations; report the results of the studies to the 

board, and assist the board, if it requests, in drafting standards, 

policies and regulations;

(6) provide staff support to the board in all matters that 

may come before it;

(7) assume other duties which the commissioner may assign.

Sec. 41.35.130. DIVISION OF ENFORCEMENT. The division of

enforcement shall

-5- HCSSB 75
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(1 ) have primary responsibility for the enforcement of

this chapter and chs. 40 - 55 of this title, and applicable regulations 

promulgated under those chapters, for the purpose of mainta i n i n g  the 

q uality of the e n v i r o n m e n t ;

(2 ) have primary responsibility for the conduct of all 

field Investigations necessary to carry out the purposes of this 

chapter and chs. 40 - 55 of this title;

(3 ) enforce the r e v i e w  requirements of secs. 140 - 290 of 

this chapter, including compliance with the terms and conditions under 

which applications submitted under secs. 140 - 150 of this chapter are 

approved.

Sec. 41.35.140. ACTIONS OP STATE SUBJECT TO APPROVAL. (a) No 

agency of the state, including a quasi-judicial or r e g u latory agency, 

may, before review and approval of the department,

(1 ) construct highways, roads, airports, dams, waterworks, 

sewer systems, canals, oil and gas t r a n s p ortation facilities, power 

generation or transmission facilities, industrial installations, 

harbors, wharves, docks, railroads, waste disposal facilities, bridges 

or other major public works, or permit the construction of these 

facilities on land controlled by the state or grant permits or other 

authorizatjon for this construction on land not controlled by the 

s t a t e ;

(2 ) adopt any land use plan, classify land, or reclassify

l a n d ;

(3 ) dispose of any beneficial interest in land or allow 

the use of public land for any purpose unless the disposal or use is 

permitted under a land use plan and land c lassification already

approved by the d e p a r t m e n t ;

(4) alter or authorize the alteration or appropriation of

1-ICSSB 75 -6-
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public waters or water flows, including ground water, unless the 

alteration or appropriation is consistent v/ith a water use plan 

approved by the d e p a r t m e n t .

(b) Nothing in this section limits or revokes an existing permit 

for or right to the use of land or waters controlled by the state or 

extinguishes a beneficial interest of a party in the land or waters, 

or prohibits the renewal of an existing lease or permit. .

Sec. ill. 35-150. ENVIRONMENTAL DEGRADATION PROHIBITED. No person 

may pollute or add to the pollution of the air, land, subsurface land 

or waters of the state, or cause the degradation of, or act in such a 

manner as to create a significant hazard of degradation to the quality 

of the environment unless

(1 ) the action does not violate an environmental quality 

standard as established in an environmental quality regulation p r o m u l­

gated by the board; or

(2 ) the action is approved or authorized by permit issued 

by the department.

Sec. ill. 35.160. GRANTING OF PERMIT OR APPROVAL. (a) The d e part­

ment shall grant a permit for an act or acts which result or may result 

in pollution or degradation of the environment under sec. 150 of this 

chapter or any regulation promulgated under this chapter or chs. *10 - 

55 of this title or shall approve actions prohibited under sec. 1^0 

of this chapter only if it is demonstrated that the benefits accruing to 

the general public from such actions exceed their costs. The board 

shall establish standards concerning the measurement and evaluation 

of these costs and benefits. Costs in this context means the direct 

or indirect detriments or burdens placed on or affecting the interests 

of the general public, with reference to aesthetic and social values 

as well as purely economic loss, and not necessarily computed according

-7- HCSSB 75



to the greatest dollar value.

(b) The department m ay specify in a permit the terms and condi­

tions under which the rights granted by the permit may be exercised, 

and if the permit is for the disposal of wastes in the waters of the 

state, it may provide for the payment to the state of fees appropriate 

and necessary to allocate the limited waste carrying capacity of the 

waters i n  question among competing users or uses.

Sec. 41.35.170. APPLICATION FOR PERMIT OR APPROVAL. (a) A 

person who wishes to proceed with actions prohibited by secs. 140 - 

150 of this chapter shall submit an application for authority to 

proceed, on forms prescribed by the commissioner. On receipt of an 

application, the commissioner shall publish notice in two newspapers 

of general circulation in the area to be affected by the proposed 

action or, if no newspaper exists in the area to be affected, post 

the notice in a public place a nd publish the notice in the nearest 

n e wspaper of general circulation, of (1 ) the location of the proposed 

action; (2 ) a description of the character and nature of the action;

(3 ) a summary of the environmental quality standard or regulation 

which the action may violate, if any; and (4) a statement that the 

application may be administratively approved without a hearing unless 

a protest is received by the commissioner within 30 days from the 

date of first publication. Fees for publication of notice shall be 

paid by the applicant.

(b) The notice required in this section shall be mailed to every 

person who has filed a request for notice of applications for permits 

filed under secs. 140 - 150 of this chapter.

Sec. 41.35.180. ADMINISTRATIVE REVIEW OF APPLICATION. If no 

protests to the proposed action are received by the department within 

30 days of the date of publication, the commissioner or his designee
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may, with or without modifications, approve the application for 

authority under sec. 140 of this chapter or issue a permit under sec. 

150 of this chapter. Unless the commissioner or his designee d e t e r­

mines that a hearing is in the best Interests of the state, an 

unprotested application shall be acted on by the commissioner within 

60 days from the date it is received by the department.

Sec. 41.35.190. ADMINISTRATIVE HEARING. (a) If a protest has 

been received or the commissioner or his designee considers it to be 

in the best interests of the state to hold a hearing on the action, a 

hearing on the application shall be scheduled within a reasonable 

time and notices of the hearing published, and, if necessary, posted 

as provided in sec. 170 of this chapter, at least 10 days before the 

hearing date. The hearing shall be held in the population center 

nearest the area to be affected by the proposed action.

(b) Any party may testify or present written evidence and 

exhibits at a hearing held under this section if the testimony, written| 

evidence, or exhibits are relevant in determining the costs and 

benefits of the project or actions under1 consideration. The c o m m i s­

sioner or his designee shall render a decision on the application 

within 20 days after the close of the hearing.

(c) Rules of evidence applicable under the Administrative 

Procedure Act (AS 44.62) apply to a hearing held before the c o mmis­

sioner or his designee under this chapter.

(d) In the interest of expeditious handling of an application,

the commissioner may conduct a hearing held under this section jointly

with the hearing or similar proceeding of another state or federal

agency on the same subject, provided the notice requirements of secs.

170 and 190 of this chapter are met and that the holding of a joint 

hearing will in no way limit the right of possible protestants to be

-9- HCSSB 75



heard.

Sec. 41.35.200. BOARD R E VIEW OP A D MINISTRATIVE DECISION. If an 

application against which protest is made is approved in whole or 

in.part by the commissioner or his designee, notice of the decision 

shall be mailed to all board members within five days from the date 

of decision. An administrative decision by the commissioner or his 

designee becomes final after 30 days unless

(1 ) the applicant appeals the administrative decision to 

the board; or

(2 ) a majority of the board gives written notice to the 

commissioner of their desire to r eview the administrative decision;

If review is Initiated by the applicant's appeal, the board shall hear 

the applicant's case within 120 days of r e ceiving his notice of 

appeal; if review is initiated by majority request of the board, the 

board shall meet to review the decision within 30 days from the date 

that a majority of its members have requested review.

Sec. 41.35.210. REVIEW PROCEDURES TO BE FOLLOWED BY BOARD. (a) 

In reviewing an application the board shall consider

(1 ) the original application;

(2 ) the record of the administrative hearing;

(3 ) the administrative decision of the commissioner or his

d e s i g n e e ;

(4) any additional testimony or exhibits that the applicant 

may wish to present.

(b) In addition, in reviewing an application the board may in its 

discretion consider any additional testimony or exhibits from other 

persons that is or may be relevant to an evaluation of the benefits 

and costs of the action or project proposed in the application.

(c) In making its decision the board may sustain, modify or



overturn the administrative decision of the commissioner o r  his de s i g­

nee, and shall render a decision sustaining, modifying or overturning 

the administrative decision within 20 days from the date it concludes 

its review of the administrative decision of the commissioner or his 

designee. Board action becomes final within 30 days from the date it 

renders its decision unless further appeal proceedings are initiated 

by the a p p l i c a n t .

Sec. ^1.35.220. APPEAL TO THE GOVERNOR. Within 30 days from 

the date the board renders its decision, the applicant may notify the 

commissioner of his desire to appeal the decision to the governor.

Upon receiving the notice of appeal, the commissioner shall forward 

the application together with a copy of the written record of the 

departmental proceedings on it to the governor for his consideration. 

The governor may sustain, modify or overturn the board's decision.

If the governor modifies or overturns the board's decision he shall 

publish his reasons for doing so. Failure of the governor to act 

within 60 days after receiving the appeal constitutes final approval 

of the board's decision.

Sec. ill. 35.230. RIGHT TO RESUBMIT APPLICATION. Nothing in this 

chapter shall be construed to prevent an applicant from withdrawing 

or resubmitting an application regardless of prior disposition of the 

application in the review process.

Sec. *11. 35• 2*10. TERMINATION OF PERMITS. No permit issued for 

an action prohibited under this chapter or chs. *10 - 55 of this title 

or applicable regulations promulgated under this chapter or chs. 40 - 

55 of this title shall be

(1 ) valid for more than three y e a r 3 from the date it is

i s s u e d ;

(2 ) revoked, unless the division of enforcement finds- I I -  HCSSB 75



(A) that the permit was obtained by misrepresentation 

01 that the applicant failed to disclose fully all facts within 

his knowledge, relevant to the application; or

(B) that the terms and conditions of the permit have 

been violated.

Sec. Al.35.250. PENALTIES AND LIABILITY FOR DAMAGE. (a) A 

person who commits an act prohibited under this chapter or chs. AO - 

55 of this title or applicable regulations promulgated under those 

chapters or violates the terms of a permit issued under sec. 160 of 

this c h a pter is guilty of a misdemeanor and upon conviction is p u n i s h­

able by a fine of not more than $ 1 ,000, depending on the severity of 

the violation, or by imprisonment for not more than 30 days, or by 

both.

(b) Each day on which a violation of the provisions of this 

chapter and chs. Ao - 55 of this title or applicable regulations 

p r o m u lgated under those chapters occurs may be considered a separate 

and additional violation.

(c) In addition to the penalties imposed by this section, a 

p erson convicted of a violation under this chapter or chs. AO - 55 of 

this title or applicable regulations promulgated under those chapters 

is liable to the state in a civil action for damages resulting from 

the action, and if the act was wilful, is liable to the state for 

treble damages.

(d) Liability for damages under (c) of this section shall include 

an amount equal to the sum of money required to restock injured land

or waters, to replenish a damaged or degraded resource, or to otherwise 

restore the environment of the state to its condition before the injury, 

and may include costs associated with abatement and containment of a 

pollutant for which the person is responsible.

HCSSB 75 -12-
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(e) This section shall not apply in cases where penalties are 

otherwise specified in this chapter and chs. 40 - 55 of this title.

Sec. 4l.35.260. ENFORCEMENT. If the division of enforcement 

finds that a violation has occurred under this chapter or chs. 40 - 55 

of this title or an applicable regulation promulgated under those 

chapters, the commissioner may notify the attorney general who, upon 

such notification, shall institute appropriate civil or criminal action, 

or both.

Sec. 41.35.270. EMERGENCY POWERS. (a) If the division of 

enforcement finds, after investigation, that a person is causing or 

m aintaining a condition, or engaging in an activity which, in the j u d g­

ment of its director, presents an imminent or present danger to the 

health or welfare of the people of the state or would result in or be 

likely to result in irreversible or irreparable damage to the natural 

environment, and it appears to be prejudicial to the interests of the 

people of the state to delay action until the action or activity can 

be proscribed by the p r o mulgation of an environmental quality r e g u l a­

tion by the board, the commissioner may, without prior hearing, declare 

an emergency and order the person by notice to discontinue, abate or 

alleviate the condition or activity. The person shall immediately 

discontinue the condition or activity.

(b) If a person, after receipt of adequate notice of the activity 

or condition, fails to promptly discontinue, abate or alleviate the 

condition or activity described in (a) of this section, he is punishable 

as specified in sec. 250' of this chapter.

(c) Upon the request of the department the attorney general may 

bring an action for an injunction against a person violating sec. 270 

of this chapter or violating an order or determination of the d e p a r t­

ment . -1 3 - HCSSB 75
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(d) An emergency order issued under this section shall remain 

in force only until the next meeting of the board, and shall be c on­

sidered as the first order of business at the meeting.

Sec. Al.35.280. ACTIONABLE RIGHTS. The provisions of this 

chapter and chs. AO - 55 of this title do not estop the state, 

persons or political subdivisions of the state in the exercise of 

their rights to suppress nuisances, to seek damages, or to otherwise 

abate or recover for the effects of pollution or other environmental 

degradation.

Sec. A l . 35.290. APPLICABILITY OP THE ADMINISTRATIVE PROCEDURE 

ACT. Except as otherwise specifically provided in this chapter and 

chs. AO - 55 of this title, the Administrative Procedure Act 

(AS A A. 62) governs the activities and the proceedings of the d e p a r t­

ment .

CHAPTER AO. WATER POLLUTION CONTROL.

Sec. Al.A0.010. DECLARATION OP PUBLIC POLICY. It is the public 

policy of the state to maintain reasonable standards of purity of the 

waters of the state consistent with public health and public enjoyment, 

the propagation and protection of fish and wildlife, including birds, 

mammals and other terrestrial and aquatic life, and the industrial 

development of the state, and to require the use of all known available 

and reasonable methods to prevent and control the pollution of the 

waters of the state.

Sec. Al.A0.020. AUTHORITY OP DEPARTMENT. The department has 

j u risdiction to abate and prevent the pollution of the waters of the 

state. Its authority includes but is not limited to the authority 

set out in this chapter.

Sec. Al.A0.030. WATER QUALITY AND FURITY STANDARDS. After 

consultation with the division of environmental review the board may 

H C S S r 75 -14-



by regulation classify or reclassify the waters of the state, 

including ground waters, w i t h  respect to their present and prospective 

utilization, their geographic locale, and their natural characteristics 

and establish by regulation m i n i m u m  standards of quality and purity 

and determine the optimum characteristics and properties appropriate 

to the most beneficial u t i l i zation of waters so classified.

Sec. 4l.40.040. P ERMIT REQUIRED TO ALTER WATER QUALITY. No 

p erson shall, without a permit issued by the department under 

AS 111.3 5 . l60, act in such a m a n n e r  as to reduce, create a significant 

hazard of reducing, or contribute to the reduction of the quality 

and purity of public waters, including ground w a t e r s , below the 

m i n i m u m  standards e stablished by board regulation for those waters.

When optimum characteristics and properties appropriate to the 

most beneficial utilis a t i o n  of waters have been established in lieu 

of or in addition to quality and purity standards, any action which 

lessens the appropriateness, as defined by the board, of the c h a r a c­

teristics and properties of the wa t e r  is similarly prohibited, as is 

any action which creates a significant hazard of reducing or lessening 

of the appropriateness, as defined by the board under this section.

Sec. 111.40.050. G RANTS AND LOANS FOR WATER SUPPLY AND SEWERAGE 

SYSTEMS. (a) The department may pay, as funds are available, 25 per 

cent of the estimated reasonable cost, as determined by the appropriate 

federal authority, of each v/aste treatment works project approved for 

a federal grant by the Federal Water Quality Administration or its 

predecessor, the Federal- Water Pollution Control Administration, and 

on which construction was initiated after June 30, 1967. As funds are 

available, the department may lend on an interest-free basis for a 

project approved after June 30, 1970 any part of a.n anticipated federal 

grant. Money received from the Federal Water Quality Administration

-15- HCSSB 75
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for the project after the loan is given must be used to repay the 

loan, but the loan need be repaid only to the extent of this federal 

a s s i s t a n c e .

(b) The department may pay to any municipality, as funds are 

available, up to the lesser of 25 per cent of the estimated cost or

50 per cent of the estimated cost not borne by the federal government, 

if there is federal assistance, of water systems, including collection 

and impounding facilities, and of those portions of sewerage systems 

not covered by (a) of this section. The estimated cost of any part 

of c system will be as determined by the federal agency which gives 

the most monetary assistance or, if none, by the department. Systems 

shall be constructed according to plans and specifications approved 

by the federal agency which gives the most monetary assistance or, 

if none, by the department.

(c) There is a water supply and sewerage system fund created 

in the department to carry out the purposes of this section.

Sec. 41.40.060. CONSTRUCTION OF CERTAIN FACILITIES PROHIBITED.

No person may construct, extend, install or operate a sewage system 

or treatment works, or any part of a sewage system or treatment 

works until plans for it are submitted to the department for review, 

and the department approves them in writing and issues a written 

permit. The department may waive the requirement that plans be sub­

mitted to it.

Sec. 41.40.070. POLLUTION PROHIBITED. It is unlawful for a 

person to deposit in, cause to be deposited in, permit to pass into, 

or place where it can pass into the waters of the state petroleum, 

acid, coal or oil tar, lampblack, aniline, asphalt, bitumen, or a 

residuary product of petroleum in a m anner so as to constitute 

pollution as defined in this chapter. Pollution caused by an act of

-16-



God or by circumstances beyond the control of the p erson in charge, 

shall be considered a defense to a charged violation.

Sec. 41.40.080. BALLAST WATER DISCHARGE. (a) No person may 

pollute or add to the pollution of waters of the state by discharging 

from any sea-going vessel ballast water, tank-cleaning waste water 

or other waste containing oil in excess of 50 parts per million of 

oily residue. This subsection does not apply to fishing vessels of

less than 300 gross tons.

(b) Except as provided in (c) of this section, no vessel may

take on oil, petroleum products, or their by-products as cargo unless

it arrives in ports in the state without having discharged ballast at 

sea, and the master of the vessel certifies that fact on forms p r o­

vided by the department.

(c) Vessels equipped with tanks used exclusively for ballast 

or capable of producing ballast with an oil content less than that 

provided for in (a) of this section may discharge that ballast at 

sea, including the waters of the state, if it meets the standards of

(a) of this section and the m a ster of the vessel certifies that fact 

on forms provided by the department.

(d) A person in charge of a sea-going vessel or of an onshore 

or offshore facility, as soon as he has knowledge of any d is­

charge from the vessel or facility in violation of a provision

of this chapter shall immediately notify the department of the 

d i s c h a r g e .

Sec. 41.40.090. PENALTIES. (a) A person who violates secs.

70 - 80 of this chapter is guilty of a misdemeanor and upon c on­

viction is punishable by a fine of not more than $2 5 ,000, or by 

imprisonment for not more than one year, or by both. Each unlawful 

act constitutes a separate offense.
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(b) In addition to the penalties provided in (a) of this

section, a person who violates secs. 70 - 80 of this chapter is

liable, in a civil action, to the state for liquidated damages to 

be assessed by the court for an amount not less than $5,000 nor 

more than $100,000, depending on the severity of the violation.

(c) In addition to the penalties provided in (a) of this section

a person who violates a provision of sec. 80 of this chapter is liable

to the state, in a civil action, in the case of a vessel, for damages 

in an amount not to exceed $100 per gross ton of the violating vessel 

or $ 1 ** ,000,000, whichever is less and in the case of an onshore or 

offshore facility $100 per every $500 evaluation of -the violating 

facility or $1*1,000,000, whichever is less. However, if the state 

shows that a violation of sec. 80 of this chapter was the result of 

wilful negligence or wilful misconduct on the part of the person 

charged with the violation, the person is liable to the state for

the full amount of damages caused. In the case of wilful negligence 

or wilful misconduct "damages", in this subsection, means costs 

associated with the abatement, containment or removal of a pollutant 

and reasonable restoration of the environment to its former state.

(d) A person who falsely certifies information required under 

sec. 80 of this chapter, upon conviction, is punishable by a fine of 

not m.ui-e than $25 ,000, or by imprisonment for not more than one year, 

or by both. Each unlawful act constitutes a separate offense.

(e) Nothing in this section affects an individual's right 

to recover damages under other applicable statutes or the common 

law.

Sec. *)1. *10.100. DETENTION OF V E S S E L  WITHOUT WARRANT AS SECURITY 

FOR DAMAGES. A vessel which is used in or in aid of a violation of 

secs. 70 - 80 of this chapter may be detained after a valid search
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by the department, an agent of the department, a peace officer of the 

state, or an authorized pro t e c t i o n  officer of the Department of Fish 

and Game. Upon judgment of the court having jurisdiction that the 

vessel was used in or the cause of a violation of secs. 70 - 80 of this 

chapter with knowledge of its owner or under circumstances indicating 

that the owner should reasonably have had such knowledge, the vessel 

may be held as security for payment to the state of the amount of 

damages assessed by the court under sec. 90(b) of this chapter, and if 

the damages so assessed are not paid within 30 days after judgment or 

final determination of an appeal, the vessel shall be sold at public 

auction, or as otherwise directed by the court, and the damages paid 

from the proceeds. The balance, if any, shall be paid by the court to 

the owner of the vessel. The court shall permit the release of the 

vessel upon posting of a bond set by the court in an amount not to 

exceed $100,000. The damages received under this section shall be 

transmitted to the proper state officer for deposit in the general fund 

A vessel seized under this section shall be returned or the bond 

exonerated if no damages are assessed under sec. 90(b) of this chapter.

Dec. 41. *10.110. LIABILITY OF CORPORATE OFFICERS AND DIRECTORS.

In an action brought against a corporation under secs. 70 - 90 of this 

chapter, the directors and officers of the corporation are jointly and 

severally liable for the fine imposed against the corporation.

Sec. 41.40.120. ENFORCEMENT. This chapter may be enforced by a

peace officer in the state, an authorized protection officer of the

Department of Fish and Game, an officer of the division of enforcement, 

or a person authorized by the commissioner.

Sec. 41.40.130. DEFINITIONS. In this chapter

(1 ) "other wastes" means garbage, refuse, decayed wood,

sawdust, shavings, bark, trimmings from logging operations, sand, lime,-1 9 - HCSSB 75
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cinders, ashes, offal, oil, tar, dyestuffs, acids, chemicals, and 

other substances not sewage or industrial waste which may cause or 

tend to cause pollution of the waters of the state;

(2 ) "pollution" means the contamination or altering of 

waters of the state in a m a n n e r  which creates a nuisance or makes 

waters unclean, or noxious, or impure, or unfit so that they are 

actually or potentially harmful or detrimental or injurious to public 

health, safety or welfare, to domestic, commercial, industrial, or 

recreational use, or to livestock, wild animals, birds, fish, or other 

aquatic life;

(3 ) "sewage" means the water-carried human or animal wastes 

from residences, buildings, industrial establishments, or other places, 

together with ground water infiltration and surface water as may be 

present; the admixture with sewage of industrial wastes or other wastes 

is "sewage";

(l|) "sewer system" or "sewerage system" means pipelines or 

conduits, pumping stations, and force mains, and all other appurtenant 

c o n s t r u c t i o n o , devices, and appliances used for conducting sewage, 

industrial waste, or other wastes to a point of ultimate disposal;

(5 ) "standard" mean, the measure of purity or quality for 

waters in relation to their reasonable and necessary use as established 

by the board;

(6) "treatment works" means a plan*:, disposal field, lagoon, 

pumping station, constructed drainage ditch or surface water inter­

cepting ditch, incinerator, area devoted to sanitary land fills, or 

other works installed for the purpose of treating, neutralizing, 

stabilizing or disposing of sewage, industrial waste, or other wastes;

(7 ) "waters" includes lakes, bays, sounds, ponds, impounding 

reservoirs, springs, wells, rivers, streams, creeks, estuaries, marshesHCSSB 75 - 20“



inlets, straits, passages, canals, the Pacific Ocean, Gulf of Alaska, 

Bering Sea and Arctic Ocean, within the territorial limits of the 

state, and all other bodies of surface or underground water, natural 

or artificial, public or private, in]and or coastal, fresh or salt, 

which are wholly or partially within or bordering the state or under 

the jurisdiction of the state.

CHAPTER 45. A IR POLLUTION CONTROL.

Sec. 41.45.010. DECLARATION OP POLICY. (a) It is declared to 

be the policy of the state and the purpose of this chapter to achieve 

and maintain levels of air quality that will protect human health and 

safety, and to the greatest degree practicable, prevent Injury to 

plant and animal life and property, foster the comfort and convenience 

of the people, promote the economic and social development of the state 

and facilitate the enjoyment of the natural attractions of the state.

(b) It is also declared that local and regional air pollution 

control programs shall be supported to the extent practicable as 

essential instruments for the securing and maintaining of appropriate 

levels of air quality.

(c) To these ends it is the purpose of this chapter to

(1 ) provide for a coordinated statewide p r o gram of air 

pollution prevention, abatement and control;

(2 ) provide for an appropriate distribution of respon s i b i l i­

ties among the state and local units of government;

(3 ) facilitate cooperation across jurisdictional lines in 

dealing with problems of air pollution not confined within single 

j u r i s d i c t i o n s ;

(4) provide a framework within which all values may be

balanced In the public interest.

Sec. 41.45.020. AIR POLLUTION AND EMISSION CONTROL STANDARDS.

-21- HCSSB 75
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After consultation with the division of environmental r e v i e w , the board 

may by regulation classify air contaminant sources, including mobile 

sources, which may cause or contribute to air pollution, according to 

levels and types of emissions, geographic locale, and the effects of 

the emissions on the health and welfare of the surrounding community, 

and may establish by regulation quantity and quality standards for the 

emission of sources so classified.

Sec. ill. 45.030. PERMIT REQUIRED TO EXCEED EMISSION STANDARDS.

No person may, without a permit issued oy the department under

AS 41.35.160, operate an air contaminant source producing emissions 

which exceed the quantity and quality standards established by regu­

lation by the board for the air contaminant source. In addition, 

the board may prohibit the operation of a facility or device which 

creates a significant hazard of these emissions.

Sec. 41.45.040. CONFIDENTIALITY OF RECORDS. Unless the owner or

o perator expressly agrees to their publication or availability to the 

general public, records and information in the possession of the 

department concerning a contaminant source, which relate to production 

or sales figures, or to processes or p r o d uction unique to the owner 

or operator, or which would tend to adversely affect his competitive 

position, as certified by him, shall be treated a s  confidential by 

the department and used only on an incamera basis in the a d m inis­

tration of this chapter. Hov/ever, the department may use these 

records and information in compiling analyses or summaries relating 

to the general condition of the outdoor atmosphere if the owner or 

operator is not identified and the specific information specified 

in this section is not revealed.

Sec. 41.45.050. LOCAL AIR POLLUTION CONTROL PROGRAMS. (a) A 

municipality with a population in excess of 1,000 may, within five

-22-
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years from August 5, 1969, establish and administer within its j u r i s­

diction an air pollution control program. Organized boroughs may 

establish tne air pollution control program on an areawide basis, and 

the exercise of powers with respect to the program is not subject to 

the restrictions on acquiring additional areawide powers specified 

in AS 07.15.350. However, the weighted vote shall apply to the e x e r­

cise of powers as provided in AS 07.20.070(d). This p r o gram shall

(1 ) provide by ordinance for requirements compatible with,

or stricter or more extensive than those imposed by or under secs. 20 - 

30 of this chapter and applicable regulations issued under secs. 20 -

30 of this chapter;

(2 ) provide for the enforcement of the requirements by 

appropriate administrative and judicial process;

(3 ) provide for administrative organization, staff, financial 

and other resources necessary to effectively and efficiently carry out 

the program; and

(4) be approved by the department as adequate to meet the 

requirements of this chapter and applicable regulations.

(b) Other municipalities may establish and administer air p o l l u­

tion control programs if they meet the requirements of (a)( 1 ) - (4)

of this section.

(c) A municipality may administer all or part of its air p o l l u­

tion control program 3n cooperation with one or more municipalities.

(d) If the department finds that the location, character or 

extent of p a r ticular concentrations of population, air contaminant 

sources, or ; ographic, topographic or meteorological considerations, 

or a combination of these factors, makes the maintenance of appropriate 

levels of air quality impracticable without an areawide air pollution 

control program, the department may determine the boundaries within-2 3 - HCSSB 75
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which the p r o g r a m  is necessary and require it as the only acceptable 

alternative to direct state administration.

Sec. iJl.il5.060. ABSENCE OF LOCAL PROGRAM. (a) If a municipality 

authorized to establish or participate in an air pollution control 

p r o gram under sec. 50(a) or (d) of this chapter fails to establish a 

program within the time specified, or if the department has reason to 

believe that an air pollution control program in force under that 

section is inadequate to prevent and control air pollution in the 

jurisdiction to which the program applies, or that the program is 

being administered in a m anner inconsistent with the requirements of
\

this chapter the department shall, following due notice, conduct a 

hearing on the matter.

(b) If, after the hearing, the department determines that any of j 

the deficiencies enumerated in (a) of this section exist, it shall 

require that necessary corrective action be taken within a reasonable 

period of time, not to exceed 90 days.

(c) If the municipality or the district set up under sec. 50(a) 

or (d) of this chapter fails to take the necessary corrective action 

within the time specified the department shall administer in the 

municipality or district all of the regulatory provisions of this 

chapter. The department's air pollution control program shall then 

supersede municipal air pollution ordinances, regulations, and r e q u i r e­

ments in the affected jurisdiction.

(d) If the department finds that the control of a particular class 

of air contaminant source, because of its complexity or magnitude, is 

beyond the reasonable capability of the local air pollution control 

authorities or may be more efficiently and economically performed at 

the state level, it *-ay assume and retain jurisdiction over that class 

of air contaminant oource. Classifications under this subsection may
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