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Table 17

NUCLEAR PO W E R  PLA N TS  INSTALLED  OR PLANNED  IN W INC  MEMBER STATES

Ratiny 
MW—net Full

Slate Project Operating Utility Site elect. Power

In Operation as of 1970

California Humboldt-3 Pacific Gas & E lectric........................... Humboldt Bay OB 1903
California San Onofrc-1 So. Calif. Edison-S.D. Gas & Electric Coastal 430 1907
Washington Hanford-1 Wash. Pub. Pwr. Sup. Sys. Columbia River 790 1900

In Operation as of I9S0

Colorado Ft. St. Vrain Public Service of Colo........................ ..... Platte River 330 1972
California Diablo Canyon-1 Pacific Gas & Elect................................... Coastal 1000 1972
California Rancho Seco-1 Sac. Munic. Utii. Dist. .........................  . Inland 804 1973
California Diablo Canyon-2 Pacific Gas & E lect.................................. Coastal 1000 1974
Oregon Trojan Portland Gen. Elect................................... Columbia River 1130 1974
California San Onofre-2 So. Calif. Edison....................................... Coastal 1140 1970
California San Onofre-3 So. Calif. Edison...................................... Coastal 1140 1977
Washington lianford-2 Wash. Pub. Pwr. Sup Sys....................... Columbia River 1135 1977
California Pt. Arena-1 Pacific Gas & Elect.................................. Coastal 1000 1977
California Pt. Arena-2 Pacific Gas & E lect................  ....... Coastal 1000 1979
California Santa Cruz-1 Pacific Gas & E lect................................ Coastal 1000
Oregon Portland Gen. Elect................................ Columbia River 1130 1979
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State Project Operating Utility Site

In Operation as oj 1900

Arizona A - l  Arizona U tility ...................... ...................  Inland
Colorado C - l Uncommitted............................................. Inland
New Mexico N — 1 Uncommitted................. ..........................  Inland
Oregon 0 -3  Oregon U tility ........................................... Undesignated
Oregon 0 -4  Oregon U tility  — ..................................  Undesignated
Oregon 0 -5  Oregon U tility .................. .......................  Undesignated
Oregon O-G Oregon U tility  .......................................  Undesignated
Oregon 0 -7  Oregon U tility __________  _____ ____ Undesignated
Washington W -3 Washington U tility .......................... ........  Undesignated
Washington W-4 Washington U tility .................................. Undesignatcd
Washington W -5 Washington U tility  ................................  Undesignated
Washington W-6 Washington U tility ................................... Undesignated
Washington W -7 Washington U t ility ................................... Undesignated
California SC-4 So. Calif. Utility   .................................. . Coastal
California S C - ' So. Calif. U tility ......................................... Coastal
California SC-G So. Calif. U tility  .......................... Coastal
California SC—7 So. Calif. U tility ................ ........................  Coastal
California SC-8 So. Calif. U tility .........................................  Coastal
California SC-9 So. Calif. U tility   ..............................  Coastal
California SC-10 So. Calif. U tility  .................................... Coastal
California SC-11 So. Calif. U tility  ............................ . Coastal
California SC-12 So. Calif. U tility  .................... ......  Coastal
California SC-13 So. Calif. U tility ........................................  Coastal
California SC-14 So. Calif. U tility ................. ........ .............. Coastal
California SC-15 So. Calif. U tility ......................................... Coastal
California SC-16 So. Calif. U tility ....................................... Undesignated
California SC-17 So. Calif. U tility  .....................................  Undesignated
California SC-18 So. Calif. U tility ........................................  Undesignated
California SC-19 So. Calif. U tility ...................................... Undesignated
California SC-20 So. Calif. U tility .........................................  Undesignated
California SC-21 So. Calif. U tility  ...................................  Undesignated
California SC-22 So. Calif. U tility  ............ .................  Undesignated
California SC-23 So. Calif. U tility ........................................ Undesignated
California SC-24 So. Calif. U tility .........................................  Undesignated
California NC-8 No. Calif. U tility ........................................  Undesignated
California NC-9 No. Calif. U tility .......................................  Undesignated
California NC-10 No. Calif. U tility   ........................... Undesignated
California NC-11 No. Calif. U tility .......................................  Undesignated
California NC-12 No. Calif. U tility   ...............................  Undesignated
California NC-13 No. Calif. U tility ......................................... Undesignated
California NC-14 No. Calif. U tility ........................................ Undesignated
California NC-15 No. Calif. Utility  .....................................  Undesignated
California NC-1G No. Calif. U tility ........................................  Undesignated
California NC-17 No. Calif. U tility ........................................  Undesignated
California NC-18 No. Calif. U tility ........................................ Undesignated
California NC-19 No. Calif. U tility ........................................ Inland
California NC-20 No. Calif. U tility ........................................ Inland
California NC-21 No. Calif. U tility .............. .........................  Undesignated
California NC-22 No. Calif. U tility   .........................  Undesignated
California NC-23 No. Calif. U tility  .................................. Undesignated
California NC-24 No. Calif. U tility .......................................  Undesignated
California NC-25 No. Calif. U tility  .............................  Undesignated
California NC-2G No. Calif. U tility .......................................  Undesignated
California NC-27 No. Calif. U tility ........................................ Undesignatcd
California NC-28 No. Calif. U t ility  ................................. Undesignatcd
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Rating MW—net 
elect.

Totals By 1970
Southern California ............     430
Northern California .............................................  68

W ashington............................................ 790

Added By 1980
Southern California ......... —...............................  2,280
Northern California .........................   6,104
Colorado .......................................................... 330
Oregon  ....... - ............................ - ...............   2,260
Washington .............................. - ........  - 1,135

Added By 1090
Arizona ..................... - ..............    1,000
Southern California   ......................................  25,200
Northern California .............................................  25,200
Colorado ....................................................  1,000
New M ex ico ...........................................................  1,000
O regon ............................................   5.000
Washington.................................- ..............  5,000

1090 Cumulative Total By State (Nuclear Only)
Arizona ......  - .............. 1,000
California ............................................................... 59,282
Colorado ........................ - ......................................  1,330
New M ex ico .................    1,000
O regon   ..........................................- .................. 7.260
Washington —.................................... - ................... 6,925

1990 Total Installed MW Nuclear Power 
in Member S tates.............    76,797

isotope recovery  plants. W ashington would lik e  to 
host the firs t com p lete ly  in tegrated  nuclear park in 
the U.S. com plete w ith  an enrichm ent plant, fuel 
fabrication , fu e l reprocessing and severa l nuclear 
pow er plants. W yom in g  w ou ld lik e  to capture some 
o f the fu e l-o rien ted  industry especia lly  those requ ir­
ing la rge  e lectrica l p ow er loads such as enrichm ent 
plants.

N ew  M ex ico  and C olorado have been the sites 
fo r dem onstration o f P low share  techniques to recover 
underground resources o f  natural gas. S im ila r trials 
are expected  befo re  1975 ir  U tah and Colorado fo r  
oil shale. Soon W yom in g  is xpected to have a site for 
nuclear stim ulation o f a natural gas field.

The W est is grow ing . T o  p roperly  marshal m odern 
technology fo r  an o rd er ly  grow th , nuclear energy  is 
being used and w ill  be used at an increasing rate. 
The W IN C  m em ber states are w ork in g  together to 
form ulate the regu lations needed to m axim ize the 
benefits and m in im ize the risk from  this infinite 

energy  source.

C . A r e a s  f o r  W I N B  A s s i s t a n c e

In total there w ere  39 items listed fo r  action by 
W IN B . These item s fe ll  in to s ix  categories:

1. Pub lic  In form ation
2. N uclear Com m erce
3. Rad io logica l Health
4. P lan t S iting
5. W aste M anagem ent
C. P low share

These categories each requ ire enough action to 
w arren t s ta ff and com m ittee action.

Public Information on nuclear energy is needed on 
a broad scale in the various states. Public under­
standing is norm ally  a prerequisite to public accept­
ance. I f  the nuclear commerce is to proceed in an 
ord erly  fashion, the public must understand both the 
risks and the benefits. W IN B  s ta ff should form ulate 
an in form ation program  fo r  com m ittee approval and 
establish an education budget fo r  Board approval.

Nuclear Commerce is a grow ing field o f trade. 
Each W estern  state has something to gain from  p lay­
ing a part in it. The prim ary industries such as 
m ining and m illin g  are assured because o f the natural 
resources o f the West. The fu el cycle is by no means 
assured and w ill requ ire considerable effort outside 
the W est to locate and convince plant sponsors.

W IN B  action cannot be expected to replace state 
action but could be a clearing house fo r  information 
lead ing to potential sponsors. Determ ination o f a 
tim etab le fo r  n ew  nuclear plants m ight provide a 
handle on this subject.

Assisting m em ber states at a high leve l fo r  suc­
cessful creation o f sp ino ff industries can be an area 
in which W IN B  could p la y  a strong role.

D iversification  o f activ ities in and around AEC 
sites is a fa ir  and reasonable request as governm ent 
support is w ithdraw n, either in whole or in part. 
G overnm ent sanction o f p roperty and equipm ent use 
can be assisted b y  organized W IN B  action.

Radiological Health is not assured in many nuclear 
activ ities  o f  the West. The extractive  m ining activ ­
ities have a lw ays been dangerous but do not need to 
be as dangerous as they are in and around uranium 
mines. In  m any cases equipm ent can be developed 
fo r  resp iratory protection  and availab le ventilation 
equ ipm ent can be better utilized. Each state should 
be aw are o f the operating conditions that p reva il in 
its mines. The U.S. Bureau o f Mines is p rim arily  
responsible fo r the health o f m iners and m ay be 
w illin g  to w ork  w ith  the states to provide regulatory 
action. W IN B  needs to be aw are o f the U.S. Public 
H ealth  Serv ice  findings on occupational health o f 
uranium  m iners and the plans o f the Bureau o f 
Mines.

Em ergency preparedness is another area where 
u n iform ity  should exist. W IN B  has been requested 
to investigate the state o f readiness o f both personnel 
and equipment.

N uclear safety does affect W IN B  if  the AEC  de­
sign basis accidents are inadequate. W IN B  should 
be a lw ays aw are o f  the A E C  rev iew s and the accuracy 
associated therew ith . Th is includes pow er reactor 
design, P low share  devices, underground tests and 
nuclear rocket tests.

S tabilization  o f tailings piles seem to vary  to a 
large extent. I f  the piles are o f no consequence 
rad io logica lly , the states should be relieved. I f  they 
are a problem , it should be determ ined whose problem  
it is and w hat w il l  be done about it. The collective



experience o f  W IN B  should be helpful.

Plant Siting is m ore than a local or county prob­
lem. It  is the concern o f a state and in some cases two 
states. In the case o f  a desalinization p lant need, it 
could assist the w a ter budget o f a ll states in the 
Colorado watershed. P lan t siting could be extended 
to ju s tify  the need fo r  sm all plants fo r  rem ote load 
centers and fo r m ulti-purpose plants. The plant 
siting could cover fuel fabrication  and fu el rep ro ­
cessing plants as w e ll as central station-power plants.

Guidelines could be developed  to fo rm  a basis fo r 
lim iting environm ental impact. A lthough  the gu ide­
lines m ight not be applicable in a ll states, at least 
a uniform  basis is provided. P rotectin g  the states 
authority fo r  p lant siting certification should be a 
W IN B  goal.

Waste Management is the subject o f a current 
W IN B  com m ittee. Products from  the com m ittee 
should be m inim um  container specifications, burial 
specifications, leak testing specification and a tim e­
table fo r  developm ent o f this long-range business 
fo r perm anent land use planning. W IN B  should be in 
a position to learn w here  the plutonium  wastes from  
Rocky Flats w ill f in a lly  reside.

Plowshare program s represent a sm all fraction  o f 
the nuclear industry in the W est but the associated 
technology is ex trem e ly  sophisticated. W IN B  can be 
o f considerable use to the m em ber states by advising 
the new  candidates fo r  P low share shots o f a ) rad io­
logical m onitoring needs, b ) seism ic shock possib ili­
ties, and c ) post-shot activities. W IN B  can assist the 
increased u ltim ate use o f P low sh are  devices by pres­
sing fo r  budgets to create cleaner devices.



N A R U C  M o d e l  State Utility Environmental Protection Act

A p p e n d i x  A

A n  A c t to p rov ide  fo r  the regu lation  o f the location, 
operation and maintenance o f m a jor u tility  gen ­
eration  and transmission fac ilities  to prom ate the 
provision  o f reliab le, abundant and econom ical 
energy  supply w ith  due regord  fo r  the p reserva­
tion and enhancem ent o f the environm ent and 
conservation o f scenic, historic, recreational and 
other natural resources; and fo r  other purposes.

Be I t  E nacted  by th e  L e g is la tu r e  o f  T h is  S ta te :  

Section 1. Short title.— This A c t  shall be known, 
and m ay be cited, as the “ U t ility  Environm ental P ro ­
tection A c t.”

Section 2. Declaration of public policy.— The L e g ­
islature hereby finds and declares that there is at 
present and w il l  continue to be a g row in g  need fo r  
electric and gas public u tility  services w hich w ill  
requ ire the construction o f m a jor new  facilities. It 
is recognized that such fac ilities  cannot be built 
w ithout in some w ay  a ffecting the physical en v iron ­
ment w here  such fac ilities  are located. The L eg is la ­
ture fu rther finds that it  is essential in the public 
interest to m in im ize any adverse effect upon the 
environm ent and upon the qu a lity  o f life  o f the peo­
p le o f the State w hich such new  fac ilities  m ight 
cause. The Leg is la tu re fu rth er finds that present laws 
and practices re la tin g  to the location o f such u tility  
fac ilities  should be strengthened to protect en v iron ­
mental values and to take into account the totai cost 
to society o f such facilities. P resen t laws and prac­
tices have in some areas resulted in undue delays in 
new  construction w hich have increased costs, e ven ­
tu a lly  borne b y  the peop le o f the State in the form  
o f h igher u tility  rates, and which have threatened the 
ab ility  o f  u tilities to m eet the needs o f  the peop le o f 
the State fo r  econom ic and re liab le  u tility  services. 
Furtherm ore, the Leg is la tu re finds that ex is tin g  p ro ­
visions o f law  m ay not p rov ide  adequate opportun ity 
fo r  individuals, groups interested in conservation  and 
the protection o f  the environm ent, State and regional 
agencies, local governm ents, and other public bodies 
to participate in tim ely  fashion in decisions regard ­
ing the location and construction o f m a jor facilities. 
The Legislature, therefore, h ereby declares that it 
shall be the purpose o f  this A c t  to p rov ide  a forum  
fo r  the exped itious resolution o f  a ll m atters concern­
ing the location and construction o f e lectric  genera t­
ing plants and e lectric  and gas transmission lines and 
associated facilities, presently  under the ju risd iction  
o f m ultip le State, regional and local agencies, and all 
m atters o f  State, regional and local law , in a single 
proceeding to w h ich  access w ill  be open to in d iv id ­
uals, groups, State and regional agencies, local g o v ­
ernm ents and o ther public bodies to enable them to 
participate in these decisions.

Section 3. Definitions. —  The fo llow in g  words, 
when used in this A ct, shall have the fo llow in g  m ean­
ings, unless otherw ise c learly  apparent from  the 
context:

(a )  The w ord  “ Commission”  shall mean the Pub­
lic  Serv ice  Commission o f this State;

(b )  The words “ m ajor u tility  fa c ility ”  shall mean:
(1 )  e lectric  generation  and transmission p lant de­
signed for, o r capable of, operation at a capacity o f 
fifty  m egawatts o r m ore; (2 ) an electric  transmission 
line and associated fac ilities  o f a design capacity o f 
one hundred tw en ty -five  k ilovo lts  or m ore; and (3 ) 
an intrastate gas transmission line and associated 
fac ilities  designed to be operated at a hoop stress in 
excess o f  40% o f the specified m inimum yie ld  strength 
extend ing a distance o f one m ile or m ore; or is d e ­
signed to operate at a hoop stress o f 20% o f specified 
m inim um  y ie ld  strength or more, and less than 40% 
o f  specified m inimum y ie ld  strength extending a dis­

tance o f m ore than ten m iles;
( c )  The words “ commence to construct”  shall 

mean any clearing o f land, excavation , o r other action 
that w ou ld  adversely  affect the natural environm ent 
o f the site or route o f a m ajor u tility  fac ility , but 
does not include changes needed fo r tem porary use 
o f sites o r routes fo r  non -u tility  purposes, or uses in 
securing geologica l data, including necessary borings 
to ascertain foundation conditions;

(d )  The w ord  “ m un icipa lity " shall mean any 
county o r m unicipality w ith in  this State;

( e )  The w ord  “ person”  shall include any in d iv id ­
ual, group, firm, partnership, corporation, coopera­
tive, association, governm ent subdivision, govern ­
m ent agency, local governm ent, or other organ iza­
tion; and

( f )  The words “ public u tility ”  or “ u tility " shall 
mean any person engaged in the production, trans­
mission, storage, sale, d e liv e ry  or furnishing o f e lec­
tr ic ity  or gas, or both, fo r  public use.

Section 4. Certificate of environmental compati­
bility and public need.— (a )  N o person shall here­
a fte r  commence to construct a m ajor u tility  fac ility  
in the State w ithout first having obtained a certifi­
cate o f environm ental com patib ility  and public need 
(h erea fte r in this A c t called a “ certificate” ) issued 
w ith  respect to such fa c ility  by  the Commission. The 
replacem ent o f an ex isting  fa c ility  w ith a like fac ility , 
as determ ined by the Commission, shall not consti­
tute construction o f a m ajor u tility  fac ility . A n y  
fac ility , w ith  respect to which a certificate is re ­
qu ired shall be constructed in con form ity w ith  such 
certificate and any terms, conditions and modifications 
contained therein. A  certificate m ay on ly be issued
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pursuant to this Act, p rovided , how ever, certificates 
o f public convenience and necessity issued pursuant 
to o ther provisions o f the public u tility  law s o f this 
state shall, w ith  respect to fac ilities  to which this 
act relates, constitute certificates hereunder if  the 
requ irem en t o f  this act have been com plied w ith  in 
proceed ings fo r the issuance thereof.

(b )  A  certificate m ay be transferred, subject to 
the approva l o f the Commission, to a person who 
agrees to com ply w ith  the terms, conditions and 
m odifications contained therein.

( c )  A  certificate issued hereunder m ay be am end­
ed as herein  provided.

(d )  Th is A c t  shall not app ly  to any m ajor u tility  
fa c ility :

(1 )  F or which, p rio r to the e ffec tive  date o f 
this Act, an application  fo r  the approval o f  same 
has been m ade to any Federal, State, regional or 
local governm ental agency, which possesses the 
ju risd iction  to consider the m atters prescribed fo r  
fin d in g  and determ ination  in Subsection (a )  o f 
Section 9 o f this A c t;

(2 )  Th is act shall not app ly  to any m ajor u tility  
fa c ility  upon which site su rvey has, p rio r to the 
e ffec tive  date hereof, been commenced, o r fo r 
which, p rio r to the e ffec tive  date hereof, financial 
com m itm ents have been made b y  the person p ro ­
posing to construct same;

(3 )  F o r which, p rior to the e ffec tive  date o f this 
A ct, a governm ental agency has approved the 
construction o f same and such agency has incurred 
indebtedness to finance a ll or part o f the cost o f 
such construction; or

(4 )  O ve r w hich an agency o f the Federa l G o v ­
ernm ent has exclusive jurisdiction .

( e )  A n y  person intending to construct a m ajor 
u tility  fa c ility  excluded from  this A c t  pursuant to 
Paragraphs (1 )  o r (2 ) o f  Subsection (d )  o f  this 
Section  m ay e lect to w a ive  such exclusion by d e liv e r ­
ing notice o f such w a iv e r  to the Commission. This 
A c t  shall th erea fter app ly to each m a jor u tility  fa c il­
ity  identified in such notice from  the date o f its receipt 
by  the Commission.

Section 5. Application of certificate.—  (a )  An  
applicant fo r  a certificate shall file  w ith  the Com ­
mission an application, in such form  as the Com m is­
sion m ay prescribe, contain ing the fo llow in g  in fo r­
m ation: (1 )  a description o f  the location and o f  the 
m a jor u tility  fa c ility  to be bu ilt thereon; (2 )  a 
sum m ary o f any studies w h ich  have been m ade o f 
the environm ental impact o f the fa c ility ; (3 )  a state­
m ent exp la in ing the need fo r  the fa c ility ; (4 )  a 
description  o f any reasonable a lternate location or 
locations fo r  the proposed generating fac ility , a 
description  o f the com parative m erits and detrim ents 
o f  each location submitted, and a statem ent o f the 
reasons w h y  the prim ary proposed location is best 
suited fo r the fa c ility ; and (5 )  such other in form ation 
as the applicant m ay consider re levan t or as the 
Commission m ay by regulation or ord er requ ire. A  
copy or copies o f the studies re ferred  to in clause (2 )

above shall be filed  w ith  the Commission, if ordered, 
and shall be ava ilab le  fo r  public inspection.

(b )  Each application shall be accompanied by 
sufficient copies fo r  serv ice by the Commission on 
the ch ie f execu tive  officer o f each m unicipality and 
the head o f  each governm ent agency, charged w ith 
the duty o f  protecting the environm ent or o f planning 
land use, in the area in w hich any portion o f such 
fa c ility  is to be located, both as p rim arily  and as 
a lte rn a tive ly  proposed. The copy o f such application 
shall be accompanied by  a notice specify ing the date 
on or about which the application  is to be filed.

( c )  Each application shall also be accompanied 
by  a sum m ary thereo f which the Commission shall 
cause to be published, at applicant’s expense, as public 
notice to persons residing in the local governm ents 
en titled  to receive notice under Subsection (b )  o f 
this Section. Such sum m ary shall be published 

p rom ptly  a fte r  filing o f  the application in a news­
paper published or having circulation in such local 
governm ent area or areas.

(d )  Inadverten t fa ilu re  o f service on, or notice 
to, any o f  the m unicipalities, governm ent agencies 
o r persons indcntified in Subsections (b )  and (c )  o f 
this Section m ay be cured pursuant to orders o f the 
Commission designed to a ffo rd  them adequate notice 
to enable their e ffec tive  participation  in the proceed­
ing. In addition, the Commission may, a fte r  filing, 
requ ire the applicant to serve notice o f the applica­
tion, or copies thereof o r both upon other persons, 
and file p roo f thereof, as the Commission m ay deem 
appropriate.

( e )  A n  application fo r  an am endm ent o f a certifi­
cate shall be in such fo rm  and contain such in fo r­
m ation as the Commission shall prescribe. N otice o f 
such an application shall be g iven  as set forth  in 
Subsections (b )  and (c )  o f this Section.

Section 6. Hearing on application for certificate; 
amendment.— (a )  Upon the receipt o f an application 
com plying w ith  Section 5, the Commission shall 
p rom ptly  f ix  a date fo r  the commencement o f a public 
hearing thereon, not less than th irty  nor m ore than 
s ix ty  days a fte r  such receipt, and shall conclude the 
proceed ing as exped itiously as practicable. The testi­
m ony presented at such hearing m ay be presented in 
w r it in g  or o ra lly , p rovided  that the Commission may 
m ake rules designed to exclude repetitive , redundant 
o r  irre levan t testimony.

(b )  On an application fo r  an amendment o f a 
certificate, the Commission shall hold a hearing in the 
same m anner as a hearing k  held on an application 
fo r  a certificate o f the proposed change in the fa c ility  
w ou ld result in any m ateria l increase in any env iron ­
m ental im pact o f the fa c ility  o r a substantial change 
in the location o f all or a portion o f such fac ility  
other than as provided in the alternates set forth in 
the application.
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(1 )  The basis o f the need fo r  the fa c ility ;

(2 ) The nature o f the probable environm ental 
impact;

(3 )  That the fa c ility  represents the m inimum 
adverse environm ental impact, considering the 
state o f ava ilab le  technology and the nature o f 
econom ics o f the various a lternatives, and other 
pertinent considerations;

(4 )  In the case o f an e lectric  transmission line, 
w hat part, i f  any, o f the line shall be located 
underground; that such fa c ility  is consistent w ith  
regional plans fo r  expansion o f  the e lectrica l 
p ow er grid  systems serv ing  the State and in ter­
connected u tility  systems; and that such facilities  
w ill serve the interests o f e lec tr ic  system  econom y 
and re liab ility ;

(5 )  That the location  o f the fa c ility  as proposed 
conform s to applicable State, reg iona l and local 
law s and regu lations issued thereunder, except 
that the Commission m ay refuse to app ly any 
regional or local law  or regu la tion  i f  it  finds that, 
as applied to the proposed fa c ility , such law  or 
regu lation  is unreasonably res tric tive  in v ie w  o f 
the ex isting  technology, or factors o f  cost or 
economics, o r o f the needs o f consumers w hether 
located inside or outside o f  the d irec tly  affected 
governm ent subdivisions; and

(6 )  Th a t the fa c ility  w ill serve  the public in ter­
est, convenience and necessity.

Section 7. Parties to certification proceedings.—
(a )  Th e  parties to a certification proceeding shall 
includq:

(1 )  The applicant;

(2 ) Each m un icipality  and governm ent agency 
en titled  to rece ive  serv ice o f a copy o f the applica­
tion under Subsection (b )  o f Section 5 o f this Act, 
i f  it has filed  w ith  the Commission a notice o f 
in terven tion  as a party, w ith in  fifteen  days a fte r  
the date it was served  w ith  a copy o f the app lica­
tion ; and

(3 )  A n y  person residing in a m unicipality en ­
titled  to rece ive  service o f a copy o f the application 
under Subsection (b )  o f Section 5 o f this A c t; 
any dom estic non-profit organization, form ed in 
w h o le  or in part to prom ote conservation or 
natural beauty, to protecl the environm ent, p e r­
sonal health or other b io logical values, to p re ­
serve  h istorical sites, to prom ote consumer in te r­
ests, to represent com m ercial and industrial 
groups, o r to prom ote the orderly  developm ent o f 
the areas in which the fa c ility  is to be located; or 
any other person, i f  such & person or organization  
has petitioned the Commission fo r  leave  to in te r­
vene as a party, w ith in  fifteen  days a fte r  the date 
g iven  in the published notice as the date fo r 
filin g  the application, and if such petition  has 
been granted by the Commission fo r  good cause 
shown.

(b )  A n y  person m ay make a lim ited  appearance 
in the proceeding bv  fil in g  a verified  statem ent o f 
position w ith in  th irty  days a fter the date g iven  in 
the published notice as the date fo r  filing  the app lica­
tion. N o  person m aking a lim iled  appearance shall be 
a party o r shall have the right to present oral tes ti­
m ony or argum ent o r cross-exam ine witnesses.

( c )  The Commission may, in extraord inary  c ir ­
cumstances fo r good cause shown, grant a petition 
fo r leave  to in tervene as a party to participate in 
subsequent phases o f  the proceeding, filed  by  a 
m unicipality, governm ent agency person or o rgan i­
zation w ho is indentilied in Paragraphs (2 ) or (3 )  o f 
Subsection (a )  o f this Section, but w ho fa iled  to file 
a tim e ly  notice o f in tervention  or petition fo r  leave 
to in tervene, as the case m ay be.

Section 8. Conduct of the hearing.— A  record shall 
be made o f the hearing and o f all testim ony taken 
and the cross-exam ination thereon. Rules o f e v i­
dence, as specified by  the Commission, shall app ly to 
the proceeding. The Commission m ay provide fo r 
the consolidation o f the rep>' sentation o f parties 
having s im ilar interests.

Section 9. The decision.—  (a )  The Commission 
shall render a decision upon the record c ither gran t­
ing or denying the application as filed, or gran ting it 
up jn  such terms, conditions or modifications o f the 
construction, operation or maintenance o f the m ajor 
u tility  fa c ility  as the Commiss on m ay deem  appro­
priate. The Commission m ay not gran t a certificate 
fo r  the construction, operation and maintenance o f a 
m a jor u tility  fac ility , e ith er as proposed or as m od i­
fied by  the Commission, unless it shall find and 
determ ine:

(b )  I f  the Commission determ ines that the lo ­
cation o f  a ll o r a Dart o f the oroposed fa c ility  should 
be modified, it  m ay condition its certificate upon such 
m odification, p rov ided  that the m unicipalities, and 
persons resid ing therein, affected by  the m odification, 
shall have been g iven  reasonable notice thereof.

( c )  A  copy o f the decision and any opinion issued 
therew ith  shall be served  upon each party.

Section 10. Opinion to be issued with decision.—• 
In  rendering a decision on an application  fo r  a ce r­
tificate, the Commission shall issue an opinion stating 
its reasons fo r  the action taken. I f  the Commission 
has found that any regional o r local law  or regu la ­
tion, w hich w ould be o therw ise applicable, is un­
reasonably restrictive  pursuant to Paragraph (5 )  o f 
Subsection (a )  o f Section 9 o f this A ct, it shall state 
in its opinion the reasons therefor.

Section 11. Rehearing: judicial review.—  (a )A n y  
party aggrieved  by any decision issued on an app li­
cation fo r  a certificate m ay app ly  fo r  a rehearing 
w ith in  fifteen  days a fte r  issuance o f the decision. 
A n y  party  aggrieved  by  the fin a l decision o f the 
Commission on rehearing m ay obtain ju d ic ia l re v iew  
th ereo f by  filing o f a petition  in a State court o f 
com petent ju risd iction  w ith in  fifteen  days a fte r  the 
issuance o f such final decision. Upon receipt o f such 
petition, the Commission shall fo rth w ith  d e liv e r  to 
the court a copy o f the w ritten  transcript o f the 
record o f  the proceed ing before it and a copy o f its 
decision and opinion entered therein w hich shall con­
stitute the record  on jud ic ia l rev iew . A  copy o f such 
transcript, decision and opinion shall rem ain on file  
w ith  the Commission and shall be ava ilab le  fo r  pub­
lic  inspection.
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(b )  The court in the proceeding shall have the 
pow er to gran t such r e lie f  as it deems just and proper, 
and to m ake and en ter an order en forcing, m od ify in g  
and en forc ing  as so m odified, rem anding fo r  fu rther 
specific ev idence or findings, o r setting aside in whole 
o r in part, such decision o f the Commission. The 
appeal shall be heard on the record w ithout requ ire­
m ent o f  reproduction. N o  objection  that has not been 
u rged  by the aggrieved  party  in his application fo r  
rehearing before the Commission shall be considered 
b y  the court, unless the fa ilu re  or neglect to urge 
such objection  shall be excused because o f e x tra ­
ord inary  circumstances. The find ings o f fact on which 
such decision is based shall be conclusive i f  supported 
b y  substantial ev idence on the record considered as 
a whole. Th e  ju risd iction  o f  such court shall be e x ­
clusive and its judgm ent and order shall be final, 
subject on ly  to rev iew  by  the h ighest appellate court 
o f the State in the same m anner as provided  fo r  
appeals to such court in other proceedings. A l l  such 
proceed ings shall be heard and determ ined by the 
courts as exped itiously  as practicable and w ith  law fu l 
precedence o ve r  other matters.

( c )  Th e  grounds fo r  and the scope o f re v iew  o f 
the court shall be lim ited  to w hether the decision 
and opin ion o f the Commission is:

(1 )  In  con form ity  w ith  the constitution and the 
law s o f the State and o f the U n ited  States;

(2 )  Supported b y  substantial evidence in  the 
record;

(3 )  M ade in accordance w ith  the procedures set 
fo rth  in this A c t  o r established b y  order, ru le or 
regu lation  o f the Commission; and

(4 )  A rb itra ry , capricious or an abuse o f d is­
cretion.

Section  12. Jurisdiction of courts.— Except as 
expressly  set forth  in Section 11 o f this A ct, no court 
o f  this State shall have ju risd iction  to hear o r deter­
m ine any issue, case o r  controversy concerning any 
m atter w hich was or could have been determ ined in 
a proceed ing befo re  the Commission under this A c t 
o r to stop or de lay  the construction, operation or 
m aintenance o f a m a jor u tility  fa c ility  except to 
en force com pliance w ith  this A c t o r  the provisions 
o f a certificate issued hereunder.

Section 13. Powers of local governments and 
State agencies.— N ot w ithstanding any other provision 
o f law, no State or regional agency, or m unicipality 
o r other local governm ent m ay requ ire any approval, 
consent, perm it, certificate or other condition fo r  the 
construction, operation or m aintenance o f a m ajor 
u tility  fa c ility  authorized by  a certificate issued 
pursuant to the provisions o f  this A c t; except that 
nothing herein shall p reven t the application  o f State 
Jaws fo r  the protection o f em ployees engaged in the 
construction, operation or m aintenance o f such fa c il­
ity.

Section 14. Joint hearings and orders.— The Com ­
mission, in the discharge o f its duties under this A c t 
or any other Act, is authorized to m ake jo in t investi­
gations, hold jo in t hearings w ith in  or w ithout the 
State, and issue jo in t or concurrent orders in con­
junction or concurrence w ith  any official or agency 
o f any State o r o f the United States, w hether in the 
holding o f such investigations or hearings, or in the 
making o f such orders, the Commission shall function 
under agreem ents or compacts betw een  States o r un­
der the concurrent pow er o f states to regu late in ter­
state commerce, or as an agency o f the U n ited States, 
or otherwise. The Commission, in the discharge o f 
its duties under this A ct, is fu rth er authorized to 
negotiate and enter into agreem ents o r compacts 
w ith  agencies o f other States, pursuant to any consent 
o f Congress, fo r cooperative efforts  in certificating 
the constiuction, operation and maintenance o f m ajor 
u tility  facilities in accord w ith  the purposes o f this 
A c t and fo r  the en forcem ent o f  the respective State 
laws regard ing same.

Section 15. Effective date.— This A c t  shall become 
e ffective  ...........................................................
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Sfote of Arizona —  Thirtieth Legislature 

Senate Bill 9 8

C H A P T E R  57

A p p e n d i x  B

A N  A C T
R ela tin g to public u tilities; p rov id ing  fo r  establish­

m ent o f a P o w e r  P lan t and Transmission L in e  S it­
ing Com m ittee, and am ending T it le  40, Chapter 2, 
A rizona  R evised  Statutes, by adding A rtic le  6.2.

B e I t  E nacted  b y  the  L eg islatu re  of  th e  St a t e  of 
A r iz o n a :

Section 1. Declaration of policy 
The leg is lature hereby finds and declares that 

there is at present and w ill  continue to be a grow in g  
need fo r  e lectric  serv ice w hich w ill requ ire the con­
struction o f m ajor new  facilities. It  is recognized 
that such facilities  cannot be built w ithou t in some 
w ay  affecting the physical environm ent w here the 
fac ilities  are located. The legislature fu rth er finds 
that it is essential in the public in terest to m in im ize 
any adverse e ffect upon the environm ent and upon 
the qua lity  o f l i fe  o f the people o f the state which 
effect such new  fac ilities  m ight cause. The leg is la ­
ture fu rth er finds that present practices, proceedings 
and law s relating to the location o f such u tility  fa c il­
ities m ay be inadequate to protect environm ental 
values and take into account the total effect on society 
o f such facilities. The lack o f adequate statutory p ro ­
cedures m ay resu lt in delays in new  construction and 
increases in costs which are even tu a lly  passed on to 
the peop le o f the state in the fo rm  o f h igher e lectric  
rates and .which m ay result in the possible inab ility  
o f the e lectric  suppliers to m eet the needs and desires 
o f the people o f the state fo r  econom ical and re liab le  
e lectric  service. Furtherm ore, the legislature finds 
that ex isting law  dees not p rov ide  adequate oppor­
tunity fo r  individuals, groups interested in conser­
vation  and the protection  o f the environm ent, local 
governm ents, and other public bodies to participate in 
tim ely  fashion in the decision to locate a specific m ajor 
fa c ility  at a specific site. The leg islature therefore 
declares that it is the purpose o f this artic le to p ro ­
vide a single forum  fo r  the expeditious resolution o f 
a ll m atters concerning the location o f  e lectric  gen ­
erating plants and transmission lines in a single p ro ­
ceeding to w hich access w ill  be open to interested 
and a ffected  individuals, groups, county and m uni­
cipal governm ents and other public bodies to enable 
them to participate in these decisions.

Sec. 2. T it le  40, chapter 2, A rizona Revised  S ta ­
tutes, is amended by  adding artic le 6.2, sections 40­
360 and 40-360.01 to 40-360.12, inclusive, to read:

A R T IC L E  6.2. P ow er  P lan t and Transm ission 
L in e  S itin g  Com m ittee

40-360. Definitions
In  this article, unless the context otherw ise re ­

quires:
1. “ A rea  o f  Jurisdiction”  means the state, a coun­

ty  o r an incorporated c ity  o r town which exercises 
concurrent or exc lu s ive  jurisd iction  over  a geogra ­
ph ical area.

2. “ C ertifica te  o f Environm ental C om patib ility”  
means the certifica te requ ired  by  this artic le which 
evidences the approva l by  the state o f the sites fo r  
a p lan i o r transmission line o r both.

3. “ Com m ission”  means the A rizona  Corporation 
Commission.

4. “ Com m ittee”  means the pow erp lan t and trans­
m ission line siting com m ittee.

5. “ Fac ilities”  means a plant, transmission line 
o r both.

6. “ M em ber”  means the state o ffic ia l named 
herein, the em p loyee designee th ereo f from  the de­
partm ent, agency or govern ing  body o f such state 
o ffic ia l m em ber and the public m em bers designated 
herein.

7. “ Person”  means any state o r agency or p o lit i­
cal subdivision thereof, or any individual, partnership, 
jo in t venture, corporation, c ity  or county, w hether 
located w ith in  or w ithou t this state, o r any com bina­
tion o f such entities.

8. “ P lan t”  means each separate therm al electric, 
nuclear o r h ydroelectric  generating unit w ith  a nam e­
pla te rating o f  one hundred m egaw atts o r m ore fo r  
w h ich  expenditures o r financia l commitments fo r  
land acquisition, m aterials, construction or engin eer­
in g  in excess o f  f i f t y  thousand dollars have not been 
made p r io r  to the e ffe c tiv e  date o f this article.

9. “ Transm ission L in e ”  means a series o f new  
structures erected  above ground and supporting one 
or m ore conductors designed fo r  the transmission o f 
e lec tr ic  en ergy  a t nom inal voltages o f  one hundred 
fifte en  thousand vo lts o r m ore and a ll new  sw itch ­
yards to be used therew ith  and related thereto fo r  
which expenditures o r  financial com m itm ents fo r  
land acquisition, m aterials, construction or engineer­
ing in excess o f  f i f t y  thousand dollars have not been 
m ade pripr to the e ffe c t iv e  date o f this article.
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A p p e n d i x  B

A N  A C T
R ela tin g to public u tilities; p rovid ing fo r  establish­

ment o f a P o w er  P lan t and Transmission L in e  S it­
ing Com m ittee, and am ending T it le  40, Chapter 2, 
A rizona  R evised  Statutes, by adding A rt ic le  6.2.

B e It  E nacted  b y  th e  L eg islatu re  of the  St a te  of 
A r iz o n a :

Section 1. Declaration of policy 
The leg is latu re hereby finds and declares that 

there is at present and w ill continue to be a grow ing  
need fo r  e lectric  service which w ill requ ire the con­
struction o f m a jor new  facilities. It  is recognized 
that such fac ilities  cannot be bu ilt w ithout in some 
w ay  a ffecting the physical environm ent w here the 
fac ilities  are located. The legislature fu rther finds 
that it is essential in the public interest to m inim ize 
any adverse e ffect upon the environm ent and upon 
the qua lity  o f l i fe  o f the people o f the state which 
effect such new  facilities  m ight cause. The leg is la ­
ture fu rther finds that present practices, proceedings 
and laws relating to the location o f such u tility  fa c il­
ities m ay be inadequate to protect environm ental 
values and take into account the total effect on society 
o f such facilities. The lack o f adequate statutory pro­
cedures m ay result in delays in new  construction and 
increases in costs which are even tua lly  passed on to 
the peop le o f the state in the fo rm  o f h igher electric 
rates and .which m ay result in the possible inab ility  
o f the electric  suppliers to meet the needs aftd desires 
o f the peop le o f  the state fo r  econom ical and reliab le 
• '.ectric service. Furtherm ore, the legislature finds 
that ex isting law  does not p rovide adequate oppor­
tunity fo r  individuals, groups interested in conser­
vation  and the protection  o f the environm ent, local 
governm ents, and other public bodies to participate in 
tim ely  fashion in the decision to locate a specific m ajor 
fa c ility  at a specific site. The leg islature therefore 
declares that it is the purpose o f this article to pro­
v id e  a single forum  fo r  the expeditious resolution o f 
a ll matters concerning the location o f electric gen­
erating plants and transmission lines in a single pro­
ceeding to which access w ill be open to interested 
and a ffected  individuals, groups, county and muni­
cipal governm ents and other public bodies to enable 
them  to partic ipate in these decisions.

Sec. 2. T it le  40, chapter 2, A rizona Revised  Sta­
tutes, is amended by adding artic le 6.2, sections 40­
360 and 40-360.01 to 40-360.12, inclusive, to read:

A R T IC L E  6.2. P o w er  P lan t and Transmission 
L in e  S itin g  Com m ittee

40-360. Definitions
In this article, unless the context otherw ise re ­

quires:
1. “ A rea  o f Jurisdiction”  means the state, a coun­

ty  or an incorporated c ity  or tow n w hich exercises 
concurrent or exclu sive ju risd iction  o ve r  a geogra ­
phical area.

2. "C e rtifica te  o f Environm ental C om patib ility ”  
means the certifica te requ ired  b y  this artic le which 
evidences the approval by the state o f  the sites fo r  
a p lant o r  transmission line o r both.

3. “ Com m ission”  means the A rizon a  Corporation 
Commission.

4. “ Com m ittee”  means the pow erp lan t and trans­
mission lin e  siting committee.

5. “ Fac ilities”  means a plant, transmission line 
o r both.

6. “ M em ber”  means the state o ffic ia l named 
herein, the em ployee designee th ereo f from  the de­
partm ent, agency or govern ing  body o f  such state 
o ffic ia l m em ber and the public m em bers designated 
herein.

7. “ Person " means any state o r agency or p o lit i­
cal subdivision thereof, o r any ind ividual, partnership, 
jo in t venture, corporation, c ity  or county, w hether 
located w ith in  or w ithout this state, or any com bina­
tion o f such entities.

8. “ P la n t”  means each separate therm al electric, 
nuclear o r h ydroelectric  generating unit w ith  a nam e­
p late rating o f one hundred m egaw atts o r m ore fo r  
w hich expenditures o r financia l com m itm ents fo r 
land acquisition, m aterials, construction or engin eer­
ing in excess o f f i f t y  thousand dollars have not been 
made p rio r to the e ffe c t iv e  date o f this article.

9. “ Transm ission L in e ”  means a series o f  new  
structures erected  above ground and supporting one 
or m ore conductors designed fo r  the transmission o f 
e lectric  energy  at nom inal voltages o f one hundred 
fifteen  thousand volts o r m ore and a ll new  sw itch ­
yards to be used therew ith  and related thereto fo r 
which expenditures or financial com m itm ents fo r  
land acquisition, m aterials, construction or engineer­
ing in excess o f f i f t y  thousand dollars have not been 
made pripr to the e ffe c t iv e  date o f this article.
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10. “ U t il ity "  means any person engaged in the 
generation  or transmission o f e lectric  energy.

40-360.01. Organization and membership 
of the committee

A. Tho commission shall establish a pow erp lan t 
and transmission line siting com m ittee o f Arizona.

B. The com m ittee shall consist o f  the fo llow in g  
mem bers:

1. S tate A tto rn ey  General.
2. S tate Land Commissioner.
3. Chairm an o f the State W ater Q uality  Control 

Council.
4. D irector o f  the D ivision  o f A ir  Po llu tion  Con­

trol o f the State Board o f Health.
5. D irector o f  the Gam e and Fish Department.
6. E xecu tive  D irector o f  State W ater Commission.
7. E xecu tive D irector o f  the Departm ent o f  Econ­

om ic P lann ing and Developm ent.
8. Chairm an o f the A rizona  Corporation  Com ­

mission.
9. Chairm an o f the A rchaeologica l Departm ent o f 

the U n ivers ity  o f  A rizona.
10. D irector o f the S tate Parks Board.
11. E xecu tive  D irector o f the A rizona  A tom ic 

E nergy Commission.
12. Seven  m em bers appointed by the commission 

to serve fo r  a term  o f tw o  years o f which tw o  m em ­
bers shall represent the public, tw o m em bers shall 
represent incorporated cities and towns, tw o  m em ­
bers shall represent counties and one m em ber who 
shall be a registered  landscape architect.

C. The A tto rn ey  G eneral or his designee shall 
be chairm an o f the com m ittee.

D. Th e  Commission shall establish such proce­
dures as p rov ided  fo r  expenditures rev iew  o f the 
proposed siting plans aitd necessary consultation w ith  
the person proposing the facilities, fo r noticing and 
conducting the hearing p rov ided  by Section 40-360.04, 
and fo r a tim e ly  decision regard ing the issuance o f 
a certifica te  o f environm enta l com patib ility  o f the 
proposed site.

E. Com m ittee m em bers are not e lig ib le  to receive 
com pensation fo r  the ir services, but shall be reim ­
bursed from  the fil in g  fe e  requ ired by Section 40­
360.09 fo r  th e ir  actual and necessary expenses in­
curred in connection w ith  their participation  in com ­
m ittee  m eetings.

F. The com m ittee m ay u tilize the s ta ff resources 
o f its constituent agencies as w ell as necessary con­
sultants. A l l  studies requ ired  by the com m ittee shall 
be conducted as specificed  by the com m ittee and 
under its genera l d irection .

40-360.02. Ten year plans; filing; failure
to c o m p l y

A . E very  person contem plating construction o f 
any  fac ilities  w ith in  the state during any ten yea r 
period  shall f i le  a ten y ea r plan w ith  the commission 
on or before the th ir ty - firs t  day o f January o f  each

year.
B. Each plan filed  pursuant to Subsection A  shall 

set forth  the fo llow in g  in form ation  w ith  respect to 
the proposed facilities  to the ex ten t such inform ation 
is ava ilab le :

1. The proposed genera l area o f each plant.
2. The approxim ate generating capacity o f  each 

p lant and the num ber o f plants proposed fo r  each site.
3. The type o f fuel proposed fo r  each plant.
4. The proposed source o f fu e l and w ater fo r  each 

plant.
5. The size and approxim ate route o f the trans­

mission lines associated w ith  each proposed p lant and 
o f the transmission lines proposed to be constructed 
to serve any other purposes.

6. The purpose to be served  by each proposed 
transmission line.

7. The estim ated date by which each plant or 
transmission line w ill be in operation.

C. Fa ilu re o f any person to com ply w ith  the re ­
quirem ents o f Subsection A  or B may, in the com ­
mission’s discretion in the absence o f a show ing o f 
good cause, constitute a ground fo r refusing to con­
sider an application o f such person.

D. Such plans shall be recognized and utilized as 
ten tative in form ation  on ly and are subject to change 
at any tim e at the discretion o f the person filin g  the 
same.

40-360.03. Applications prior to construction 
of facilities

E very  u tility  p lanning to construct a plant, trans­
mission line or both in this state shall firs t f ile  w ith 
the commission an application fo r a certifica te  o f en ­
vironm ental com patib ility . The application shall be 
in a form  prescribed by the commission and shall 
be accom panied by in form ation w ith  respect to the 
proposed type o f fac ilities  and description o f the site, 
including the areas o f jurisd iction  a ffected  and the 
estim ated cost o f the proposed facilities  and site. 
A lso  the application  shall be accom panied by a re­
ceip t ev idencing paym ent o f the appropriate fee  re­
qu ired  by section 40-360.09. The application and ac­
com panying in form ation shall be prom ptly  re ferred  
by the commission to the chairman o f the com m ittee 
fo r  the com m ittee's rev iew  and decision.

40-360.04. Hearings; procedures
A. The chairm an o f the com m ittee shall, w ith in  

ten days a fte r  rece iv in g  an application, p rov ide  pub­
lic  notice as to the tim e and place o f a hearing on 
the application  and p rov ide  notice by  certified  mail 
to the a ffec ted  areas o f ju risd iction  at> least tw en ty  
days p rio r to a scheduled hearing. I f  the com m ittee 
subsequently proposes to condition the certifica te  on 
the use o f a site other than the site o r a lternative  
sites gen era lly  described in the notice and considered 
at the hearing, a fu rth er hearing shall be held there­
on a fte r  public notice. The hearing or hearings shall 
be held  not less than th irty  days nor m ore than s ix ty
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days a fte r  the date notice is firs t g iven  and shall be 
held in the genera l area w ith in  w hich the proposed 
plant o r  transmission line is to be located or at the 
state capitol at Phoen ix  as determ ined by the cha ir­
man, at his discretion.

B. T h e  com m ittee m ay conduct the hearing or 
m ay appoint an a ttorney as a hearing o fficer. T o  be 
e lig ib le  fo r  appointm ent the a ttorney must reside 
in a county o ther than the county in which the p ro ­
posed site is located and have been adm itted to prac­
tice in this state fo r  not less than f iv e  years.

C. The com m ittee o r hearing o ffic e r  shall receive 
under oath and before a court reporter the m aterial, 
nonrepetitive  ev idence and com m ents o f the parties 
to the proceedings and any rebuttal evidence o f the 
applicant, and the com m ittee o r hearing o ffic e r  m ay 
requ ire the consolidation o f the representation o f non­
governm ental parties hav ing s im ila r interests.

D. Th e  com m ittee shall r e v ie w  and consider the 
transcript o f the public hearing or hearings and shall 
by a decision o f  a m a jo rity  o f the m em bers issue or 
deny a certifica te  o f environm ental com patib ility  
w ith in one hundred e igh ty  days a fte r  the application 
has been filed  w ith  or re ferred  to the committee.

E. Should the estim ated cost o f the fac ilities  or 
site be increased as a resu lt o f the action o f the com ­
mittee, such increase, as determ ined by  an indepen­
dent eng in eerin g  firm  selected jo in t ly  by  the com ­
m ittee and applicant, shall be re flec ted  in the c e r t if i­
cate issued by the com m ittee. The engineering firm  
shall include a registered  professional engineer e x ­
perienced in u tility  construction.

40-3G0.05. Parties to certification proceedings

A. T h e  parties to a certifica tion  proceed ing shall 
include:

1. T h e  applicant.
2. Each county and m unicipal governm ent ano 

state agency interested in the proposed site that h .s 
filed  w ith  the chairm an o f  the com m ittee, not less 
than ten days b e fo re  the date set fo r  the hearing, 
a notice o f in tent to be a party.

3. A n y  dom estic nonpro fit corporation or associa­
tion form ed  in w hole o r in part to prom ote conser­
vation or natural beauty, to protect the environm ent, 
personal health o r other b io log ica l values, to preserve 
h istorical sites, to  prom ote consum er interests, to 
represent com m ercia l and industrial groups, or to 
prom ote the o rd e r ly  developm en t o f the areas in 
which the fac ilities  are to be located, that his filed  
w ith  the chairman o f  the com m ittee, not less than 
ten days before the date set fo r  the hearing, a notice 
o f intent to be a party.

4. Such other persons as the com m ittee o r hear­
ing o ffic e r  m ay at any tim e deem  appropriate.

B. A n y  person m ay m ake a lim ited  appearance 
in the p roceed ing by  fi l in g  a statem ent in w ritin g  
w ith  the chairm an o f the com m ittee not less than 
f iv e  days be fo re  the date set fo r  the hearing. A  state­
ment file d  by a person m aking a lim ited  appearance

shall becom e part o f the record. A  person m aking a 
lim ited  appearance shall not be a party or have the 
righ t to present oral testim ony or cross-exam ine 
witnesses.

C. A n y  person m ay make an appearance in the 
proceed ing on behalf o f county, municipal govern ­
m ent o r  state agency notw ithstanding the fact that 
the county, m unicipa lity o r state agency m ay be 
represented on the com m ittee as provided fo r  in Sec­
tion 40-300.01.

40-360.06. Factors to be considered in 
issuing a certificate of 

environmental compatibility

A . The com m ittee m ay approve or deny an ap­
p lication  and m ay impose reasonable conditions upon 
the issuance o f  a certifica te o f environm ental com ­
p a tib ility  and in so doing shall consider the fo llow in g  
factors as a basis fo r  its action w ith  respect to the 
su itab ility  o f e ither p lant or transmission line siting 
plans:

1. Existing plans o f the state, local governm ent 
and p riva te  entities fo r  other developm ents at or in 
the v ic in ity  o f the proposed site.

2. Fish, w ild life  anil p lant life  and associated 
form s o f  life  upon which, they are dependent.

3. Noise em ission leve ls  and in terference w ith  
communication signals.

4. The proposed a va ilab ility  o f the site to the 
public fo r  recreational purposes, consistent w ith  safe­
ty  considerations and regulations.

5. E xisting  scenic areas, h istoric sites and struc­
tures o r archaeological sites at or in the v ic in ity  o f 
the proposed site.

6. Th e  total environm ent o f  the area.
7. Th e  technical p racticab ility  o f ach ieving a 

proposed ob jec tive  and the previous experience w ith  
equ ipm ent and methods ava ilab le  fo r  ach ieving a 
proposed ob jective.

8. Th e  estim ated cost o f  the facilities and site 
as proposed by  the applicant and the estim ated cost 
o f the fac ilities  and site as recom m ended by the com ­
m ittee, recogn izing that any sign ificant increase in 
costs represents a potentia l increase in the cost o f 
e lectric  en ergy  to the customers o f the applicant.

9. A n y  additional factors w hich requ ire consider­
ation under applicab le federa l and state law s per­
ta in ing to any such site.

B. The com m ittee shall g iv e  special consideration 
to the protection  o f areas unique because o f b io logica l 
w ea lth  o r because they are habitats fo r  rare and 
endangered species.

C. Notw ithstanding any other provision o f this 
article, the com m ittee shall requ ire in all certificates 
fo r  fac ilities  that the applicant com ply w ith  a ll ap­
p licab le  nuclear radiation standards and a ir  and 
w a ter  pollu tion  control standards and regulations, 
but shall not requ ire com pliance w ith  perform ance 
standards other than those established by the agency 
having p rim ary  ju risd iction  o ve r  a particu lar po llu ­



tion source.
D. A n y  certifica te granted by the com m ittee shall 

be conditioned on compliance by the applicant w ith  
a ll applicable ordinances, master plans and regu la­
tions o f the state, a county or an incorporated c ity  
o r  town, except that the com m ittee m ay grant a cer­
tifica te  notw ithstanding any such ordinance, master 
plan or regulation, exclusive o f franchises, i f  the 
com m ittee finds as a fact that com pliance w ith  such 
ordinance, master plan or regulation is unreasonably 
restric tive  and compliance therew ith  is not feasib le 
in v iew  o f technology available. W hen it becomes 
apparent to the chairman o f the com m ittee or to the 
hearing o ffic e r  that an issue exists w ith  respect to 
w hether such an ordinance, master plan or regu la­
tion is unreasonably restrictive and com pliance there­
w ith  is not feasib le in v iew  o f technology available, 
he shall prom ptly  serve notice o f such fact by certi­
fied  m ail upon the ch ie f execu tive o ffic e r  o f the area 
o f jurisd iction  affected  and, notw ithstanding any p ro­
vision  o f  this article to the contrary, shall make such 
area o f jurisd iction  a party to the proceedings upon 
its request and shall g iv e  it an opportunity to respond 
on such issue.

40-360.07. Compliance by utility;
commission order

A . N o  u tility  may construct a p lant or transmis­
sion line w ith in  this state until it has received  a 
certifica te  o f environm ental com patib ility  from  the 
com m ittee w ith  respect to the proposed site, a ffirm ed  
and approved by an order o f the commission which 
shall be issued not less than th irty  days noi more 
than s ix ty  days a fter the certifica te is issued by the 
com m ittee, except that w ith in  fifteen  o ys a fter the 
com m ittee has rendered its w ritten  decision any party 
to a certification  proceeding m ay request a rev iew  
o f  the com m ittee ’s decision by  the commission.

B. The grounds fo r  rev iew  shall be stated in a 
w ritten  notice filed  w ith  the commission w ith  a copy 
th ereo f served  on the chairman o f the committee. 
The com m ittee shall transmit to the commission the 
com plete record, including a certified  transcript, and 
the re v iew  shall be conducted on the basis o f the 
record. The commission may, at the request o f any 
party, requ ire w ritten  briefs o r oral argum ent and 
shall w ith in  s ix ty  days from  the date the notice is 
fi le d  e ither confirm  or m odify  any certifica te granted 
by  the com m ittee, or in the even t the com m ittee 
refused to grant a certificate, the commission m ay 
issue a certifica te to the applicant. In a rr iv in g  at its 
decision, the commission shall com ply w ith  the pro ­
visions o f  section 40-360.06 and shall balance in the 
broad public interest, the need fo r  an adequate, econ­
om ical and reliab le supply o f e lectric  pow er w ith  the 
desire to m in im ize the e ffe c t thereo f on the environ ­
m ent and eco logy o f this state. The decision o f the 
commission is fina l w ith  respect to a ll issues, subject 
on ly  to jud ic ia l rev iew  as provided  by law  in the 
even t o f ar. appeal by a person having a lega l righ t

or interest that w ill be in juriously a ffected  by the 
decision.

40-360.08. Transfer of certificate; compliance 
by committee, commission and
review panel; authorization to
construct

A. Subject to such lim itations and conditions as 
m ay otherw ise be prescribed by law , a certifica te 
m ay be transferred to any e lectric  company or e lec ­
tric u tility  agreeing to com ply w ith  the terms, lim ita ­
tions and conditions contained therein.

B. I f  the com m ittee o r the commission fa ils  to
act on an application w ith in  the applicable tim e per­
iod prescribed in this article, the applicant may, in 
its discretion and in the interest o f p rov id ing  ade­
quate, re liab le  and econom ical e lectric  service to its 
customers, im m ediately  proceed w ith  the construc­
tion o f the planned fac ilities  at the proposed site or, 
i f  application has been made fo r  a lternative sites, 
at the proposed site which in the opinion o f the ap­
plicant best satisfies the factors expressed in Section 
40-360.06.

40-360.09. Filing fees; utility siting fund

The fe e  to be paid fo r  each application is as fo l­
low s and shall be paid to the com m ittee fo r  im m e­
d iate transm ittal to the state treasurer fo r  deposit 
in a special fund to be known as the u tility  siting 
fund.

1. For a new  proposed plantsite and associated 
transmission line site, ten thousand dollars.

2. For expansion o f an ex isting plantsite and a 
new  proposed transmission line site, seven thousand 
f iv e  hundred dollars.

3. For expansion o f an ex isting  plantsite only, 
f iv e  thousand dollars.

4. For a new  proposed transmission line site one 
hundred m iles or m ore in length, f iv e  thousand 
dollars.

5. For a new  proposed transmission line site over 
f i f t y  but less than one hundred m iles in length, two 
thousand fiv e  hundred dollars.

6. F or a new  proposed transmission line site f i f ty  
m iles or less in length, one thousand dollars.

7. F or a new  proposed transmission line site par­
a lle lin g  an ex isting transmission line site, regardless 
o f length, one thousand dollars.

40-360.10. Expenditure of funds

The state treasurer, upon receipt o f a detailed 
accounting o f the com m ittee ’s expenses, approved 
by  the commission, shall pay the fo llow in g :

1. The cost o f  reporting and transcribing any 
application  hearing, the compensation o f the hearing 
o ffic e r  at the rate o f tw o  hundred dollars fo r  each 
day and his reim bursable expenses.

2. Actual and necessary expenses incurred by 
the com m ittee m em bers in connection w ith  their pa r­
ticipation in com m ittee meetings.
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3. Th e  cost o f studies and the fees o f consultants 
utilized by  the com m ittee. Costs and fees exceed ing 
the amount o f the app licant’s fee  m ay w ith  the ap­
p licant’s consent be incurred by the com m ittee and 
charged to the applicant.

4. A  refund to the person who paid the filin g  
fe e  o f any unused portion thereof.

40-360.11. Jurisdiction of courts

Subject to the rights to jud ic ia l re v iew  recognized 
in sections 40-254 and 40-360.07, no court in this 
state has ju risd iction  to hear o r determ ine any case 
o r con troversy concerning any m atter w hich was or 
could have been determ ined in a proceed ing before 
the com m ittee o r  the commission under this artic le 
or to stop or d e lay  the construction or operation o f 
any fac ility , excep t to en force com pliance through 
the procedures established by A rt ic le  3 o f this chapter.

Except as specifica lly  provided  fo r  in this article 
nothing in this a rtic le  shall con fer upon the com m is­
sion the pow er or jurisdiction  to regulate o r supervise 
any person, that is not otherw ise a public serv ice 
corporation regulated and supervised by the com m is­
sion. N oth ing contained in this artic le shall con fer 
upon the commission the pow er o r jurisdiction  to 
regu late o r establish the rates, regu lations or con­
ditions o f service o f any such person.

Approved by the Governor— April 16, 1971.
Filed in the O ffice of the Secretary of State— April 16, 

1971.

40-360.12. J u r i s d i c t i o n  o f  t h e  c o m m i s s i o n

A p p e n t f i x  C

California Radiological Environmental Surveillance P r o g r a m

The ob jec tive  o f this program  is the protection  
o f the health o f ind ividuals and the public from  the 
harm fu l e ffec ts  o f  exposure to radiation in the en ­
vironm ent.

The tasks through w hich  this ob jec tive  is ach ieved 
are: a )  D eterm ination  o f the le v e l o f radiation in 
the environm ent resu lting from  nuclear dev ice  test­
ing, contam ination from  nuclear reactors, laboratories, 
and other m an-m ade causes, by the collection  and 
analysis o f 6,500 samples o f environm enta l media 
during the year; b ) Evaluation o f the e ffects  o f en ­
v ironm ental contam ination, and taking appropriate 
action to p reven t unacceptable exposures by assessing 
the results o f 14,800 analyses o f these samples, com ­
paring these against acceptable leve ls  o f radiation 
and, i f  necessary, requ iring or recom m ending add i­
tional controls to reduce the possib ility  o f excessive 
exposure; c ) M ain ta in ing and updating standards 
and regulations re la tin g  to potentia l environm ental 
contam ination; d )  M ainta in ing a le v e l o f com petency 
am ong professional s ta ff su ffic ien t to deve lop  and 
in terpret such standards; and e )  D issem ination o f 
in form ation  on radiation  leve ls  in the environm ent 
and on the e ffects  o f such contam ination, so that the 
public is kept in form ed o f the degree o f risk present 
and o f the actions the D epartm ent is taking or p re­
pared to take to protect the health o f the public from  
the harm fu l e ffec ts  o f environm ental contam ination.

W ith in  the program , activ ities are expected  to 
continue at almost the same le v e l o f operations, w ith  
some work load increase. There w ill be some sh ifting 
o f emphasis and reallocation o f resources necessary 
to m eet changing problem s and requirem ents. F le x ­
ib ility  to handle the internal program  m odifications 
must be m aintained to accommodate unpredictable 
occurrences such as increased nuclear dev ice  testing, 
environm ental contam ination problems, or incidents.

S ta ff support fo r  the Californ ia  Radiologica l En­
vironm ental P rogram :

A . Bureau o f R ad io log ica l H ealth
1) Sen ior H ealth  Physicist

B. Rad io logica l Labora to ry*
1) Research Rad io  Chem ist
2 ) Associate Rad io  Chem ist
3 ) Asst. Pub lic  H ealth  Chem ist
4 ) Asst. Pu b lic  H ealth  Chem ist
5 ) Lab  Assistant
6 ) C lerk  Typ is t

C. V olun tary  sam ple collectors (see  attached list 
o f cooperating groups)

Except for administrative overhead.
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E N V IR O N M E N T A L  P R O G R A M — 1 9 7 0 -1 9 7 1
Samples Analyses

Sample Locations Frequency Per Year Analysis Per Year

A ir 11 5/wk 2,860 2,860

260

3 7/wk 1,092 1,456

364

14 1/mo 168 gamma 168

Sr 168

4,120 5,276

Bain 1 36/yr 36 144

1 1/nio 12 gamma 12

Sr 12

48 168

Fallout 3 1/mo 36 gamma 36

Sr 36

36 72

Domestic 20 1/mo 240 240
Water 20 1/yr 20 gamma 20

Sr 20

Ra 20

260 300

Sewage 21 2/mo 504 552

552

504 1,104

Milk 10 1/mo 120 gamma 120

Sr 120

Ca 120

K 120

120 480

Diet 20 1/qtr 80 gamma 80

Sr 80

Ca 80

Na 80

K 80

Sr(stbl) 20

Ra 80

80 500

Specials 8 1/yr 160 160

160

gamma 160

160 480

Industrial 36 10/yr 360 360
A ir 40

gamma 40

360 440

Remarks

Air: Eleven stations sample 7 day/wk, but remove samples 
only on work days (5 times/wk). A ll stations analyzed for 
beta; Los Angeles for alpha. Three stations obtain 7 sam­
ples/week. Two stations analyzed for beta. Berkeley sam­
ples analyzed for beta @ 5 hrs and 72 hrs after removal, and 
for alpha. Monthly composite for all stations analyzed for 
gamma and strontium.

Rain: It is estimated Berkeley has 36 days of rain each year. 
A monthly composite is made up of individual rains on 
which alpha and strontium are run.

Fallout: Locations of fallout stations are: Eureka, Berkeley 
and Anaheim.

Domestic Water: Monthly samples are run for beta and the 
yearly composite for gamma, strontium and radium.

Sewage: Both effluent and digested sludge from 21 treat 
ment plants are sampled each month. The Pleasanton sam­
ples are always analyzed in triplicate.

Milk: Milk samples are obtained from 10 milksheds each 
month. In cases of incidents, milk sampling is increased as 
deemed appropriate.

Diet: Diets are obtained from 20 hospitals once each quar­
ter. The samples consist of 7 days of diet (21 consecutive 
meals).

Specials: Special sampling consists of about 20 samples each 
year from the following: 1) Vallecitos, 2) Humboldt, 3) San 
Francisco Bay, 4) Atomics International, 5) San Onofre.
6) Diablo, 7) Gulf Energy and Environmental Systems, and
8) San Diego Bay.

Industrial: An estimate of 360 samples of workers' environ­
mental air w ill be sampled each year.
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9,220 Notes:

360 Industrial Swipes: Estimate 360 swipes per year. 

40 
400

Type Sample

Altu ras .

Antioch______________
Atomics International

Bakersfield--------- ---

Bakersfield - ....

Barstow.................. .

Berkeley ---------------

Bishop.........................
B raw lcy .............—

Colfax .................—

Crescent C ity .............

Crescent C ity ............ -

Crescent C ity  ......

Diablo Canyon...........

Death V a lley ..............

El Centro ................

Eureka........................

Eureka........................

Eureka................. ......

Fresno .............—

Fresno .......................

Fresno .......................—

Fresno .......... -............

Fresno 

Glenn

Q:

X

X

X

X

X

X

X X

X

X

X

X X 

X

X

Gulf E nergy .................

Humboldt....................

Humboldt..._....... .......

Humboldt_____________
Lake Arrowhead.........

L iverm ore  .......

L iverm ore....................

Los Angeles  --- ------

Los Angeles ....... —

Los Angeles ........

Los Angeles............ .....
Los Angeles ................

X

X

X
X 2

X 2

X
X 2

X

X

In determining the number of analyses,
1) gamma scan was considered as one analysis.
21 strontium 89 and 90 was considered one analysis.
3) stable strontium was considered one analysis,
4) potassium, although it is calculated in the gamma 

scan is also determined by flame spectrometry so 
it is considered one analysis.

Coopcrnlinp Group

U w 
0.1/1

Modoc County Health Department 

City Water Department 

State Department of Public Health 

Kern County Health Department 
Kern County General Hospital 

San Bernardino County Fire District 

X 1 State Department of Public Health 

Northern Inyo Hospital 
Pioneers Memorial Hospital 

U. S. Forest Service 

Del Norte County Health Department 

Parkside Dairy 

Seaside Hospital 

X  State Department of Public Health

U. S. Park Service

Imperial County Health Department 

Humboldt County Health Department 

City Water Department 

X  Humboldt Medical Center

State Department of Public Health 
City Sewage Treatment Plant 

Department of Agriculture 

Department of Agriculture 

X  Fresno Valley Medical Center

Department of Agriculture 

X  State Department of Public Health

Department of Agriculture 

Department of Agriculture 

X  State Department of Public Health
San Bernardino County Health Department 

State Department of Public Health 

City Sewage Treatment Plant 

State Department of Public Health 

Hyperion Treatment Plant 

Los Angeles Co. Sanitation District 

Department of Agriculture 

X  Santa Monica Hospital

X

X

X

X

l This Is a rain sample,
a Powdered milk.
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P lace T y p e  S a m p le C onperuU n t) G ro u p

b* o <Q d

w
O
•< ow0.10

Marin M.U.D.

Metropolitan Water Dept. ..

Needles ................. .................

Oakland EBM UD ..........

Orange County .... ...........

Orange County

Pleasanton.............. ...............

Potter Valley ......................

Quincy .................................

Redding ....    X

Redding ................. ................
Saeramento....................   X

Sacramento......................... —

Sacramento .............. ..........

Sacramento.............................

Sacramento_______ __________

Salinas ___________________  X

Salinas........................... ......

San Bernardino.................   X

San Bernardino  ....................

San Bernardino   .................

San D iego ......................   X

San D iego  ________________

San D iego ...............................

San D iego ..............— ..........

San Diego Bay ......................

San Francisco.........................

San Francisco  ...........

San Francisco ..... ......... ...

San Francisco.........................

San Francisco B a y  .....

San Jose ................................

San Luis Obispo.....................

San Luis Obispo ...................

San O nofre ..............................

Santa Barbara.....................

Santa Barbara....................... .

Santa Clara  ...................... ....

Santa Rosa ....................   X

Santa Rosa .................... .........

Santa Rosa............... ....... .......

Shasta................. ....................

Sonoma ..... ...........................
Susanvillc  ................... ........

Ukiah .  ........................

Vallecitos .........................

Vallejo .............................

X
X

X

X

X

X

X

X
X

X

X

X

X
X
X

X

X

X

X

X

X
X

X

X

X

X

X

X

X
X

X

X

X
X

Marin Municipal Utility District 

Metropolitan Water District 

Needles Municipal Hospital 

East Bay Municipal Utility District 

Orange County Health Department 

Orange County Sanitation District 

City Department of Public Works 

Department of Agriculture 

Plumas District Hospital 

State Department of Public Health 
Shasta General Hospital 

U. S. Army
City Water Department

Sewage Treatment Plant

Department of Agriculture

Sacramento Medical Center
Monterey County Health Department

Salinas Valley Memorial Hospital

S.B. County A ir Pollution Control District

Sewage Treatment Plant

S.B. County General Hospital

San Diego County Health Department

City Water Department

Department of Agriculture

Donald M. Sharp Memorial Hospital

State Department of Public Health

City Water Department

Northpoint Plant

Richmond Sunset Plant

Southeast Plant

State Department of Public Health
Sewage Treatment Plant

S.L.O. County Health Department

S.L.O. County Health Department

State Department of Public Health
Santa Barbara Co. Health Department

Cottage Hospital

Department of Agriculture

Sewage Treatment Plant

Flood Control & Water Conservation District

Community Hospital of Sonoma County

Department of Agriculture

Department of Agriculture

Lassen Memorial Hospital

Mendocino Stale Hospital

State Department of Public Health

Sanitary & Flood Control District



SA N ITA T IO N  AND R A D IA T IO N  LABO RATO RIES 
C A PA B IL IT IE S

A . Radiochem istry
1. Sequentia l separation o f  various rad io­

nuclides from  a single sample.
2. Purifica tion  and determ ination  o f approx­

im ate ly  40 elem ents and about 100 rad io­
nuclides from  a w ide va r ie ty  o f matrices.

B. A lph a  Em itters
1. Gross alpha

Routine environm ental samples, such as air, 
w ater, sewage, soil, vegetation , wipes, etc. 
Total radium  is determ ined a fte r  p u r ifi­
cation.

2. A lph a  pulse heigh t spectrom etry. 
Plutonium -238 and 239 -240 are determ ined 
in  air, fa llou t, d iet, etc. O ther heavy e le ­
m ent can be determ ined.

3. Radium-22G is determ ined by the em ana­
tion m ethod from  w ater and d iet samples.

C. Beta Em itters
1. Gross beta

Routine environm ental samples as in the 
alpha counting.

2. D eterm ination  o f  gross beta-gam m a em it­
ters (exc lu d in g  K -40, Rb-87, Cs-137) in 
seaw ater by  precip itation  method.

3. D eterm ination  o f  strontium-89, 90 in v a r ­
ious samples.

4. D eterm ination  o f  tritium  and other beta 
em itters in w ater, m ilk , vegetation , etc.

5. Rapid determ ination  o f  iodine-121 in m ilk.

D. Gam m a Em itters
1. Various environm ental samples are gam m a 

scanned as received  such as, m ilk  in a 
M arin e lli beaker or processed into a solid. 
In addition  to the routine scanning o f 
Ba-140, La-140, K -40, M n-54, Zr-95, Nb-95, 
Cs-137, Ru-106, Rh-106, 1-131, and Ce-144, 
Zn-65, Co-60, Sb-125, etc., can be deter­
mined.

2. Rapid determ ination  o f 1-121 in milk.
3. D eterm ination  o f Cs-137 in w a te r  and sea­

w ater.

E. Stab le Elements.
1. Spectrophotom etric

K , Na, Sr.
2. F luorcrnetric

U
3. T itra tion

Ca

L abora to ry  Personnel:
Research R a d io c h e m is t ....................................  1
Associate R a u io ch em is t....................................  1
Assistant Pub lic  H ea lth  C h e m is t ...................  2
Techn ical L abora to ry  A s s is ta n t ...................... 1
In term ed iate C lerk  ......................................... 1

SA N ITA T IO N  AND R AD IATIO N  LAB O RATO RY 
IN STR U M E N TA T IO N : RAD IO CH EM ISTRY SECTION

Number
Available

A . N uclear Detection Equipm ent

1. A lpha  Counting Equipm ent:
In ternal proportional counters, Nuclear

m easu rem en t.......................................................  5*
Surface barrie r alpha spectrom eter,

N uclear D io d e .....................................................  1
L o w  background alpha counter, S h arp   I f
Radon gas counting s y s te m ..................................  2
L iqu id  scintillation  counter, automatic,

N uclear C h ic a g o .................................................  I f

2. Beta Counting Equipm ent:
In ternal proportional counter, N M C ...............  5*
L o w  background counter, automatic,

N uclear C h ic a g o ................................................. 1
L o w  background counter, automatic, Sharp . .  I f
End w in dow  counter, a u to m a t ic ........................ 1
L iqu id  scintil ation counter, Nuclear Chicago . I f

3. Gamma Counting Equipm ent:
Gam m a Spectrom etry  d e te c to r s .......................  4

H avshaw ’s Na I, 2 "x2 ", 3"x3", 4"x4", 8"x8".
Gam m a w e ll d e te c to r ............................................. 1

H arshaw  2 "x2 ".

4. A n a ly zer :
S ing le  channel, N u clear C h ic a g o .....................  1
512" Channel, N uclear d a t a ..................................  1
1024 Channel, N uclear d a t a ................................  1

M ultichannel analyzers are coupled to 
typew riter, punch paper tape input and 
output, X - Y  p lo tter and oscilloscope 
readout.

5. M on itorin g Equipm ent:
B eta-gam m a m onitor 
Continuous a ir m on itoring system

6. Com puter Fac ility :
R C A  Spectra 70 and assorted equipm ent. 
Gamma scan (8  b y  8 m a tr ix ), 
Strontium -89, 90, and 
Gross rad ioactiv ity  com puter program s 

are in use.
S ta ff from  the Data Processing Center are 

ava ilab le  fo r  additional or m odification  
o f the program .

7. Accessory Equipm ent:
H igh  vo ltage  p ow er s u p p lie s ............................ 10
L o w  vo ltage  p ow er su p p lie s ..............................  4
S ca ler-tim er .........................................................  9
Oscilloscope w ith  various p lu g - in s ................... 2
L in ea r am p lifiers  ................................................. 10
Bias a m p l i f i e r .......................................................  1
Coincidence u n i t ...................................................  1
Pu lse g e n e ra to r .....................................................  2
E lectrom eter .........................................................  1
Tube t e s t e r .............................................................. 1
Transistor t e s t e r ...................................................  1
Recorders ................................................................ 2
H igh -speed  p r in t e r ............................................... 1

• Same equipment 
t Same equipment 
] Same equipment
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Number
Available

M illip o re  filte r  a ir  sam pling u n i t ...................  20
H igh  volum e a ir  s a m p le r ..................................  2
Rain collector .......................................................  24

C. Labora tory  Equipm ent

1. Instrum ent:
Balance, a n a ly t ic a l...............................................  3
Balance, automatic, t o p - lo a d in g .....................  1
Balance, torsion ...................................................  2
E lectro ly tic  analyzer, 2 -p o s it io n .....................  1
F luorom cter  .........................................................  1
pH  m eter ................................................................ 2
Spectrom eter, Beckman “ B ” , f l a m e ...............  1

2. Equipm ent:
Calcu lator .............................................................. 2
C en trifuge .............................................................. 7
D ry in g  oven .......................................................... 6
M u ffle  furnace .....................................................  5
M ill, h a m m e r .......................................................... 1
Blenders (d ie t  and assorted) ............................  3
T ritiu m  enrichm ent apparatus ........................ 3
Shaker, w ris t a c t io n .............................................  1
U ltrasonic b a t h .....................................................  1
Assorted standard laboratory equipm ent 
O ther equipm ent and expertise is ava ilab le  

w ith  the D ivision  o f Laboratories.

B . S a m p lin g  E q u ip m e n t
Tables A  and B list a ll the practical reporting 

leve ls  fo r  a ll analyses rou tinely  perform ed by the 
R adiologica l Labora tory  o f the State Departm ent o f 
Pu b lic  Health. Tab le  C summarizes the analytical 
procedures used in the Laboratory.

Th e  practical reporting levels  are defined as 2 
standard deviation  total analytica l errors. Values 
be low  this le v e l are not too re liab le  because they 
have errors as la rge  o r la rger than the value reported. 
Howevex-, they are a best estim ate figu re  and can be 
used to m ake averages and other statistical calcula­
tions.

Table A
P ractica l R eportin g  L eve ls  fo r  G ross A c tiv ity  

D eterm ination

Type of Sample

Radioactivity pCi/nia 

Alpha .02

Beta .08

§
to
O

. to c

loiS,
Sqw

to
O »
•oS
E5£

1

si

pCi/1 pCi/g PCi/g

8 15 8

15 30 20

Table B
Practica l R eportin g  Leve ls  fo r  Radionuclide Determ inations

Air Water Powdered
Type of Sample Cotnposile Composite Fallout Milk Milk Soil Diet

Unit

Radionuclides pCl/1000m:l pCi/1 pCi/m- pCi/1 pCi/kg pCi/kg pCi/kg

00 Sr 0.5 0.1 3 1.5 3 15 1.0

89 Sr 1.0 __ 15 2.5 40 2.0

22G Ra 0.03 0.2

140 Ba-La 20 60 7 10

40 K 30 3 150 75 500 2000 75

54 Mn 5 0.5 20 200 7

95 Zr-Nb 7 1.0 30 300 7

137 Cs 7 0.5 30 7 50 200 7

103, 106 Ru-Rh 7 0.7 30 300 10

131 1 __ 7 10

141,144 Cc 7 0.7 30 7 300 IP

H-3 200 500 500
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Table C
Summary o f  Sample T ype , Sam ple S ize, Sam ple Processing, Analyses M ade and Counting P eriod

Perfo rm ed  in the Labora tory
Routinely

Type o/ Sample Sample Size Sample Processing Analyses

Counting 
Period 
in Min.

A ir 00 nv* Ashed in planchet 10
10

Water 250 ml Evaporated in planchet 10
20

Soil
Vegetation Ash

200 mg Dried and fixed in planchet 10
20

A ir Composite 2400 m3 Daily air combined into planchet 
Purified and mounted on plastic disc

scan 
89,90 Sr

100
60-100

Water Composite 10 Evaporate into planchet 
Purified and mounted in plastic disc 
Total radium or radon method

scan 
89,90 Sr 
226 Ra

100
60-100
40-100

Fallout 1 to 3 mo. in 0.4 
m- collector

Evaporated and ashed in planchet 
Purified and mounted

scan 
89,90 Sr

100
60-100

Milk 4 Whole sample in Marinelli beaker 
1 purified and mounted

scan 
89,90 Sr

100
60-100

Powdered Milk 100 g Ashed to 10 g, transferred to planchet 
Purified and mounted

scan 
90 Sr

100
60-100

Soil Quartered 
to 60 g

20 g transfer to planchet 
60 g purified and mounted

scan 
89,90 Sr

100
60-100

Diet 16 kg 4 kg mixture in Marinelli beaker 
10 g ash purified and mounted 
10 g ash by total radium or radon method

scan 
89,90 Sr 
226 Ra

100
60-100
40-100

Milk Diet Freeze dry 100 ml or 100 g collect aqueous phase H-3 60-100

A p p e n d i x  D

January 7, 1971

S T A T E  W A T E R  RE SO U R C E S C O N T R O L  B O A R D

Policy Regarding the Control of T e m p e r a t u r e  in the Coastal a n d  Interstate 

W a t e r s  an d  Enclosed Bays a n d  Estuaries of California

Definition o f Terms

1. Thermal Waste— Cooling w a ter and industrial 
process w a ter used fo r  the purpose o f transporting 
waste heat.

2. Elevated Temperature Waste— Liqu id , solid, or 
gaseous m aterial including therm al waste discharged 
at a tem perature h igher than the am bient tem pera­
ture o f rece iv in g water. Irrigation  return w ater is 
not considered e levated  tem perature waste fo r  the 
purpose o f this policy.

—  II!) —

3. Ambient Receiving Water Temperature —  The 
tem perature o f the rece iv in g  w a ter at locations, 
depths, and times which represent conditions un­
affected by any e leva ted  tem perature waste discharge.

4. Interstate Waters— A ll  rivers, lakes, artificial 
impoundments, and other w aters that (low  across or 
form  a part o f  the boundary w ith  other states or 
Mexico.



5. Coastal Waters— W aters o f  the Pacific  Ocean 
outside o f enclosed bays and estuaries which are 
w ith in  the territo ria l lim its o f Californ ia.

6. Enclosed Bays —  Indentations a long the coast 
w h ich  enclose an area o f  oceanic w a ter w ith in  dis­
tinct headlands or harbor works. Enclosed bays w ill 
include a ll bays w h ere  the narrowest distance be­
tw een  headlands or outerm ost harbor w orks is less 
than 75 percent o f the greatest dimension o f the en ­
closed portion  o f the bay. Th is defin ition  includes, 
but is not lim ited  Vo, the fo llow in g : H um boldt Bay, 
Bodega Harbor, Tom ales Bay, Drakes Estero, San 
Francisco Bay, Carm el Bay, M orro  Bay, Los Angeles 
Harbor, U pper and L o w er  N ew p ort Bay, Mission Bay, 
and San D iego  Bay.

7. Estuaries and Coastal Lagoons— W aters a t the 
mouths o f streams w nich serve as m ix ing zones fo r 
fresh and ocean w a ter  during a m a jor portion o f the 
year. Mouths o f  streams which are tem porarily  sep­
arated from  the ocean b y  sandbars shall be consid­
ered  as estuaries. Estuarine w aters w ill g en era lly  be 
considered to extend from  a bay or the open ocean to 
the upstream  lim it o f tida l action but m ay be consid­
ered to extend  seaward i f  significant m ix in g  o f fresh 
and sa ltw ater occurs in the open coastal waters. Th is 
definition includes but is not lim ited  to the fo llow in g ; 
Sm ith  R iver, K lam ath  R iver, M ad R iver , Eel R iver, 
N oyo  R iver, Russian R iver , Sacram ento R iv e r  ( in ­
cluding Suisun B a y ) downstream  to Carquir.ez 
B ridge, Sacram ento-San Joaquin Delta as defined by 
Section 12220 o f the C a liforn ia  W ater Code.

8. Cold Interstate Waters— Streams and lakes h av­
ing a range o f tem peratures gen era lly  suitable for 
trout and salmon includ ing but not lim ited  to the 
fo llow in g : Lake  Tahoe, T ruckee R iver, W est Fork  
Carson R iver, East Fork  Carson R iver, W est W a lker 
R iv e r  and Lak e  Topaz, East W a lk er R iver, M inor 
C a lifo rn ia -N evada  waters, K lam ath  R ive r , Sm ith 
R iver, Goose Lake, and Colorado R iv e r  from  the 
C a lifo rn ia -N evada  stateline io  the N eed les-Topock  
H igh w ay  Bridge.

9. Warm Interstate Waters —  In terstate streams 
and lakes having a range o f tem peratures genera lly  
suitable fo r  w arm  w ater fishes such as bass and cat­
fish. Th is defin ition  includes but is not lim ited  to the 
fo llow in g : Colorado R iv e r  from  the N eed les-Topock  
H igh w ay  B rid ge  to the n orth erly  in ternational bound­
ary o f M exico, T ijuana R iver , N ew  R iver, and A lam o 
R iver.

10. Existing Discharge— A n y  discharge (a )  which 
is presently  taking place o r (b )  fo r  w h ich  w aste d is­
charge requ irem ents have been established and con­
struction com m enced p rio r to the adoption o f this 
policy, or ( c )  any m ateria l change in an ex isting 
discharge fo r  w hich construction has commenced 
p rior to the adoption o f this policy. Com m encem ent 
o f construction shall include execution o f  a contract 
fo r on-site construction or fo r  m ajor equ ipm ent which 
is related to the condenser cooling system.

M a jo r therm al discharges under construction

which are included within this definition are:

A. Diablo Canyon Units 1 and 2, Pacific Gas and 
Electric Company

B. Ormond Beach Generating Station Units 1 and 
2, Southern California Edison Company

C. Pittsburg No. 7 Generating Plant, Pacific Gas 
and Electric Company

D. South Bay Generating Plant Unit 4 and En- 
cina Unit 4, San Diego Gas and Electric Company.

11. New Discharge— Any discharge (a) which is 

not presently taking place unless waste discharge 

requirements have been established and construction 

as defined in Paragraph 10 has commenced prior to 

adoption of this policy and (b) which is presently 

taking place and for which a material change is pro­

posed but no construction as defined in Paragraph 10 

has commenced prior to adoption of this policy.

Specific Wafer Quality Objectives

1. Cold Interstate Waters
A. Elevated temperature waste discharges into 

cold interstate waters are prohibited.

2. Warm Interstate Waters
A. Thermal waste discharges having a maxi­

m u m  temperature greater than 5°F  above ambient 
receiving water temperature are prohibited.

B. Elevated temperature wastes shall not 

cause the temperature of warm interstate waters 

to increase by more than 5°F.
C. Lost River— Elevated temperature wastes 

discharged to the Lost River shall not cause the 

temperature of the receiving water to increase by 

more than 2°F when the receiving water tempera­
ture is less than 62°F, and 0 ° F  when the receiving 
water temperature exceeds 62°F.

3 .  Coastal Waters

A. Existing discharges:

(1) Elevated temperature wastes shall comply with 

specific temperature limitations and other re­

strictions necessary to assure protection of the 

beneficial uses including areas of special bio­

logical significance.

B. New discharges:

(1) Elevated temperature wastes shall be dis­

charged a sufficient distance from areas of 

special biolpgical significance to assure the 

maintenance of ambient temperature in these 

areas.

(2 ) The maximum temperature of thermal waste 
discharges shall not exceed the ambient tem­

perature of receiving waters by more than 

20°F.
( 3 )  Additional limitations shall be imposed when 

necessary to assure protection of beneficial 

uses.

4. Enclosed Bays

A. Existing discharges:
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(1 )  E levated  tem perature waste discharges shall 
com p ly  w ith  specific tem perature lim itations 
and other restrictions necessary to assure p ro­
tection o f beneficial uses.
B. N ew  discharges:

(1 ) E leva ted  tem perature waste discharges shall 
com ply w ith  specific tem perature lim itations 
and other restrictions necessary to assure p ro­
tection o f  beneficial uses. The m axim um  tem ­
perature o f waste discharges shall not exceed 
the am bient tem perature o f the receiv ing 
w aters by  m ore than 20°F.

(2 ) Therm al waste discharges having a maximum 
tem perature greater than 4 °F  above the am ­
b ien t tem perature o f the rece iv in g w ater are 

prohibited.

5. Estuaries

A . E xisting  discharges:

(1 ) E levated  tem perature w aste discharges shall 
com p ly  w ith  the fo llow in g :

a. The m axim um  tem perature shall not e x ­
ceed the am bient receiv ing w ater tem pera­
ture b y  moi-e than 20 °F .

b. E levated  tem perature waste discharges 
e ith er ind iv idu a lly  or com bined w ith  other 
discharges shall not create a zone, defined 
by  w a ter  tem peratures o f m ore than 1°F 
above am bient rece iv in g  w ater tem perature, 
which exceeds 25 percent o f the cross­
sectional area o f  main r iv e r  channel at any 
point.

c. N o  discharge shall cause a surface water 
tem perature rise grea ter than 4 °F  above the 
am bient tem perature o f  the rece iv in g  waters 
a t any time.

d. A dd ition a l lim itations shall be imposed 
when necessary to assure protection  o f 
beneficial uses.

(2 ) Therm al waste discharges shall com ply w ith 
the provisions o f 5 A (1 )  above and, in addition, 
the m axim um  tem perature o f therm al waste 
discharges shall not exceed 86°F.

B. N ew  discharges:

(1 )  E levated  tem perature waste discharges shall 
com p ly  w ith  item  5 A (1 )  above.

(2 )  Therm al waste discharges having a m aximum 
tem perature g rea ter than 4 °F  above the am ­
b ien t tem perature o f the receiv ing w ater are 
prohibited.

(3 )  A dd ition a l lim itations shall be imposed when 
necessary to assure protection o f beneficial 

uses.

General W ater Quality Provisions

1. A dd ition a l lim itations, including discharge pro­
hibitions, shall be imposed if  necessary fo r the pro­
tection o f specific beneficial uses including areas o f 
special b io log ica l significance.

2. The cum ulative effects o f e levated  tem perature 
w aste discharges shall not cause temperatures to be

increased excep* o r provided in specific w ater qua lity  
ob jectives contained herein.

3. The reclamation o f  waste heat energy from  
cooling w ater shall be encouraged.

4. Exceptions to the provisions o f this p o licy  m ay 
be included in waste discharge requ irem ents to a llow  
the use o f  heat on an in term itten t basis to control 
organisms i f  it has been determ ined that other a lte r­
native methods w ill  result in a grea ter potential fo r 
deleterious effects upon beneficial uses.

5. A  conditional m odification o f the ob jectives o f 
the po licy m ay be authorized upon a finding that an 
e levated  tem perature waste discharge operating in 
com pliance w ith  modified ob jectives w ill result in 
the enhancement o f beneficial uses.

6. Am bien t w ater tem perature w ill be compared 
w ith  waste discharge tem perature by near-sim u lta­
neous measurements accui'ate to w ith in  1°F. In  lieu 
o f near-sim ultaneous measurements, m easurements 
m ay be made under calculated conditions o f constant 
w aste discharge and rece iv in g w a ter  characteristics.

7. A reas o f special b io logica l significance shall be 
designated by the State Board a fter rev iew  o f  re ­
gional board recommendations and public hearing.

Implementation

1. The State W ater Resources Control Board and 
the Ca liforn ia  Regional W ater Q uality  Control Boards 
w ilLadm in ister this p o licy  by establish ing w aste dis­
charge requirem ents fo r discharges o f e leva ted  tem ­
perature wastes.

2. Th is po licy is e ffec tive  as o f the date o f  adop­
tion by  the State W ater Resources Conti'ol Board and 
the sections pertain ing to tem pei'ature control in each 
o f the 32 policies fo r  the ind ividual in terstate and 
coastal waters shall be vo id  and superseded b y  all 
applicable provisions o f this policy.

3. Existing discharges:

A . A l l  dischaxgei's o f therm al w aste shall be 
requ ired  to conduct a study to define the e ffect o f  the 
discharge on beneficial uses and submit the results 
thereo f to the appropriate regional board p r io r  to 
January 1973.

B. W aste discharge requ irem ents fo r  e leva ted  
tem perature wastes shall be rev iew ed  to determ ine 
the need fo r  studies on the effect o f the dischai'ge on 
beneficial uses, changes in m onitoring program s and 
I'evision o f waste discharge requirem ents.

C. The scope o f any necessary studies shall be 
as outlined by the regional board or S tate Board for 
each dischai’ge.

D. The regional board shall r e v iew  all studies 
and shall make necessary revisions to waste discharge 
requii'ements p rior to Ju ly 1973 to assure com pliance 
w ith  all applicable provisions o f this policy.

E. Revised waste discharge requ irem ents shall 
include a tim e schedule which assures com pliance at 
the eai'liest possible date but not la ter than January 
1976.
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4. N ew  discharges:

A . E very  discharger o f therm al w aste shall 
subm it a predischarge study to the appropriate re ­
g ional board defin ing the effect o f the discharge on 
beneficial uses p rio r to the establishm ent o f  waste 
d ischarge requirem ents. D ischargers o f e leva ted  tem ­

perature wastes may be required by the regional 
board to submit such studies p rior to the establish­
m ent o f waste discharge requirements. The regional 
board shall include in its requirem ents appropriate 
postdischarge studies by the discharger.

A p p e n d i x  E

Environmental Surveillance Coordinating C o m m i t t e e

PROBLEM: Develop action plan for States to deal with
new nuclear facilities.

Dennis D ailey, Utah, Chairman
W illiam  L . W a g n e r ..................... •........................  A laska
R obert D. S i e k ......................................................Colorado
E. L ee  S t e in .........................................................D elaw are
Chester L . N ayfie ld , M .D .....................................  F lorida
M ichael C h r is t ie .......................................................... Idaho
H al S t o c k s ................................................................ Indiana
W arren  Lawson, M .D ..........................................M innesota
Sherw ood D a v ie s ............................................... N ew  Y o rk
M arshall Parrott, D .Sc..........................................  O regon
Pau l B. S m ith .................................... B RH , Region  V I I I

I .  P r o b l e m

As o f M arch 31, 1970 there exists in the United 
States 17 operab le pow er reactors, 49 under construc­
tion, 37 planned fo r  w h ich  reactors have been o r­
dered, and 7 planned fo r  w hich reactors have not 
been ordered.

W ith  the expected  increase in p ow er production, 
continued m anufacture o f  defense devices, and em ­
phasis on peacefu l uses o f  radioisotopes it is expected  
that nuclear facilities, such as uranium  m ills, fuel 
processing and reprocessing plants, research labora­
tories, fabrication  plants, and w aste disposal sites w ill 
increase in. num ber as w e ll as expansion o f present 
facilities.

The fo llow in g  factors indicate an increased use o f 
reactors not on ly  in areas w here reactors have a lready 
been constructed but also in areas not now  in vo lved  
in reactor production:

1. A ccord ing to the A tom ic  E nergy  Act, Section
3.d, the U n ited States A tom ic  E nergy  Commission is 
to p rov ide  fo r  a program  to encourage w idespread 
participation  in the developm ent and u tilization  o f 
atom ic en ergy  fo r  peacefu l purposes to the m axim um  
exten t consistent w ith  the common defense and secu­
r ity  and the health  and sa fety  o f  the public.

2. Recogn ition  that in many areas nuclear pow er 
is com petitive  w ith  fossil fuel fo r  p ow er production.

3. The present emphasis on e lim inating v is ib le  
atm ospheric emissions from  all sources increases the

attraction  to nuclear pow er generation. E nviron ­
m ental contam ination has becom e a politica l and 
em otional subject necessitating pollution control 
authorities to look  at a ll possible solutions.

I I .  I m p a c t  o n  t h e  E n v i r o n m e n t  o f  R o u t i n e  
R a d i o a c t i v e  R e l e a s e s

1. Air

T h e  principal gaseous releases from  reactors 
are radioiodine, tritium  and the rad ioactive noble 
gases. A irborn e  wastes are usually released from  a 
stack to take advantage o f d ilution possibilities. R e ­
leases are subject to m eteorological influences, such 
as w ind m ovem ent, tem perature it versions, and pre­
cipitation.

2. Water and Sedimentation

Both fission and activation  products are pro­
duced in reactors and m ay en ter the waste system. 
W h ile  fission products are p rim arily  contained w ith in  
the fuel cladd ing assemblies, these products m ay also 
be found in the prim ary coolant due to cladding leaks, 
diffusion through the cladding, and contam ination on 
the fuel and core structure. A ctiva tion  products re ­

sult f io m  neutron activation o f  corrosion m aterials 
the p rim ary  system carried to the core area or erosion 
o f activated  structural materials.

L iq u id  waste in jection into the environm ent m ay 
be con trolled  by:

a. Storage fo r  decay.
b. F iltra tion  to rem ove particulates.
c. D em ineralization  to rem ove dissolved sub­

stances.
d. D istilla tion  to reduce volum e.
e. D ilu tion  o f effluents.

3. Food

R adioactive contaminants m ay en ter the food 
chain from  either a ir or w ater contam ination through 
p lant uptake from  the soil o r by d irect deposition 
on plants.



I I I .  E n v i r o n m e n t a l  S u r v e i l l a n c e  O b j e c t i v e s

A  surveillance program  m ay be conducted by the 
health agency or the fa c ility  operator or by  the tw o  
through a cooperative ellort. Since an environm ent al 
po llu ter’s data is qu ite frequen tly  suspect and a health 
agency’s acceptance o f his data som ewhat com pro­
mises the agency ’s position, it is recommended that 
the health agency conduct an independent program .

The ob jectives o f an acceptable surveillance p ro ­
gram  are as fo llow s:

1. T o  .v e r ify  the continuing adequacy o f  source 
control;

2. T o  p rov ide  the data to estim ate population 
exposure;

3. T o  p rov ide  data fo r  public in form ation;
4. T o  assess the im pact on the environm ent o f 

releases from  all nuclear facilities. Th is in ­
cludes a com prehensive study o f  the total en ­
vironm ent by a central agency funded in some 
part by a ll w ho contribute to release o f  rad io­
ac tive 'w as tes  to the environm ent.

I V .  P r e o c c u p a t i o n a l  P l a n n i n g  a n d  
S u r v e i l l a n c e

It  is im perative that the health agency and the 
com pany establish good rapport in communication 
and cooperation ea rly  in the planning o f a fac ility . 
One o f  the ea r ly  activ ities should be the evaluation o f 
the proposed site fo r  the nuclear fa c ility  coordinated 
by the State agency w ith  responsibility fo r  rad io log­
ical health. Th is study would include ecological e v a l­
uation in close p rox im ity  to the fa c ility  in vo lv in g  
m eteorological, hydrological, geological param eters, 
and recreational activ ities o f the area. The establish­
ment o f a State site evaluation com m ittee should be 
considered be fo re  locating any nuclear fac ility .

Th is should include representatives from  con tig­
uous States and interested State agencies, including, 
but not lim ited  to:

1. Land Boards;
2. N atu ra l Resources;
3. Recreation ;
4. Zon ing Boards.

The in itia l prcoperational su rvey should be coord i­
nated w ith  the Bureau o f Radiologica l Health, U. S. 
Pub lic  H ealth  Service, and the U. S. A tom ic  Energy 
Commission.

Enough data should be collected  to establish a 
baseline fo r  background rad ioactiv ity . Th is p re lim i­
nary su rvey w ill p rov ide  the necessary data for:

1. A n  ea r ly  indication o f any increase in rad io­
active  m ateria l in the environm ent;

2. A n  evaluation  o f the surveillance program  
fo r  p rov id in g  useful data; and

3. To  develop  a method fo r  generating useful 
data fo r  public information.

Sam pling locations, frequency o f sam pling, labora­
tory  procedures, and data processing should be on the 
same basis as planned fo r  the operational phase. R e ­
liab le  data should be collected fo r a t least one year 
p rio r to startup o f the nuclear fac ility .

V .  E n v i r o n m e n t a l  S u r v e i l l a n c e  D u r i n g  
O p e r a t i o n

Routine environm ental su rveillance systems are 
essential fo r  a ll nuclear facilities. Th e  scope and de­
tails o f  such systems must be ta ilored  to each ind i­
vidua l fac ility . A t  the ’present time, m any en viron ­
mental m onitoring program s ex ten s ive ly  sample and 
analyze a ll portions o f  the biosphere. Sam pling ac tiv ­
ities should be continually evaluated  and m odified to 
assure that the data is useful in term s o f eva luating 
population  exposure.

Existing systems must be continuously evaluated  
in terms o f the latest technology em phasizing detailed 
and continuous emissions inventories coordinated w ith  
se lective environm ental pathways o f specific isotopes. 
In  addition, the costs o f  environm ental surveillance 
should b ' balanced against the costs o f  refinements o f 
waste 1 .nent and containment.

A p p e n d i x  F

Pacific Northwest- Basic Po we r N e e d s  a n d  Resources

The Pacific N orthw est is a unique region in the 
West. D uring 1965 hydroelectric sources w ere  used 
to generate 99% o f the power. N ationa lly  the a ve r­
age was 20 % . Because the generation is by federa l 
projects on rivers  that form  the state boundaries, the 
resources cannot be associated w ith individual states. 
The en tire  region  has en joyed  the low  cost hydro­
electric pow er, thus the behavior patterns o f the resi­
dents and industries o f the region are sim ilar. Th ere ­

fore, the genera l needs fo r  e lectrica l p ow er have been 
grouped fo r  the Pacific Northwest. Th is  is the la rg ­
est h ydroelectric  system  in the U. S. F igu re 25 shows 
w here  the w a ter  is utilized.

The region  selected as constituting the Pacific 
N orthw est is basically the same as the region adm in- 
istei’ed by the B onneville  P ow er  Adm inistration . 
Th is region includes a ll o f W ashington, Oregon and 
Tdaho plus that portion o f M on-ana that lies west o f
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the Continental D ivide. T w o -th ird s  o f this region is 
the Colum bia R iv e r  watershed. The balance is that 
portion o f W ashington and Oregon  that drains to the 
ocean.

Th e  B onneville  P o w er  Adm in istration  (B P A )  was 
created by the U. S. Congress be fo re  W orld  W a r II 
to m arket the output from  the B onneville  Dam. B P A  
is now  the principal federa l p ow er contracting agency 
in the Northwest. B P A  now  m arkets the pow er from  
all dams on the U. S. Colum bia R ive r  System . By 
1968 B P A  had bu ilt and m aintained 11,000 m iles o f 
transmission lines to the principal utilities in the 
Northwest.

Th e  B onneville  P ow er  Adm in istration  has been 
instrumental in coordination  o f  p ow er im ports and 
exports on an in terregional basis also. Through the 
efforts o f B P A , ea r ly  construction o f three dams in 
Canada is being accom plished and a high vo ltage

D.C. in tertie  w ith  C a lifo rn ia  was com pleted in 1970. 
In terregional pow er exchanges have prom pted the 
form ation  o f the W estern  System s Coordinating 
Council (W S C C ). Th is Council provides fo r  an e x ­
change o f in form ation concern ing u tility  planning 
am ong the Northwest, the Southwest and the R ocky 
M ountain utilities.

The Pacific Northw est constitutes 7.6% o f the land 
area o f  the U. S. and uses 7.9% o f the industrial 
pow er consumption. A  description  o f the principal 
industrial pow er users fo llow s  along w ith  a forecast o f 
the g row in g  pow er needs o f  this industry. The residents 
o f the region are h eavy users o f e lectrica l pow er also. 
A lthough they constitute on ly  3% o f the U. S. popu­
lation, their dom estic use o f  e lectrica l pow er is 6.7% 
o f the domestic p ow er used in 1965. T w en ty  percent 
o f the homes in the Northw est are heated e lec tr ica lly  
compared w ith  a national average  o f 2%  in 1965. 
In 1960 e lectric  w a ter heaters w e re  selected in the 
Northw est at a rate o f fou r times the national a v e r ­
age; three times as m any e lec tr ic  stoves; and three 
times as m any e lectric  dryers.

Th e  reason fo r  the high dom estic use is not s im ply 
the low  cost o f  the e lec tr ic ity  |xut the high cost o f the 
other a lternatives. A l l  oil and gas are im ported to the 
region. V e ry  litt le  coal exists excep t in two counties 
in south central W ashington. Thus the pow er d erived  
from  the w a ter in the N orthw est has perm itted  an 
active econom y w ithout the necessity o f burn ing 
fossil fuels.

A ft e r  com pletion o f current hydroelectric  p ro j­
ects, fu rther developm ent o f the hydroelectric  poten ­
tial o f  the N orthw est is expected  to be lim ited  to im ­
p rov in g  peaking capacity. A s  the pow er demands o f 
the region  g row  the increase w ill nedd to be m et by 
therm al pow er additions or by  p ow er imports. P o w e r  
im ports are a lready common from  Canada and C a li­
fornia. There  is a g row in g  re liance on im ports (o r  
load d isp lacem ent) from  m inem outh coal plants in 
W yom ing. A lthough  some im port capab ility  adds to 
system  re liab ility , a large fraction  o f im port w ou ld 
decrease re liab ility  and increase expense.

Therefore, on October 22, 1968, the Pacific N orth ­
west utilities and the B P A  announced an accord on a 
jo in t H ydro-Therm al P o w er  Program . Th is program  
is a plan for m eeting pow er needs in the region from  
1970-1990. In the program ' the federa l governm ent 
w ou ld increase the peaking capability o f the existing 
federa l hydro projects by 20,000 M W  and the utilities 
would construct and operate thermal pow er plants to 
m eet any expected 20,000 M W  o f new  base load. A t 
the conclusion o f the program  fu rther peaking w ill 
be obtainable from  pumped storage projects and 
fu rther base load additions by breeder reactors or 
possibly fusion.

As nuclear pow er plants become m ore preva len t 
in the U. S., the cost o f electrica l pow er w ill become 
less a function o f location such as p rox im ity  to coal 
fields, hydroelectric projects, etc. Thus the location 
and grow th  o f the pow er cost-sensitive industries 
such as the prim ary metals w ill be loss dependent on 
the hydroelectric p ow er o f the Northwest. The N o rth ­
west edge w ill depend upon m ix ing the low  cost 
hydroelectric pow er w ith  the m ore expensive th er­
m a lly  generated power. Such a m ix  is planned in the 
H ydro-Therm al P o w er  P rogram  but i f  environm ental 
influences drastically raise the cost o f therm ally  gen ­
erated power, the com petitive  edge in the Northw est 
w ou ld disappear rapid ly.

The Southeastern region  o f the United States has 
29 nuclear pow er plants under construction. The e x ­
pected cost o f pow er near the bauxite mines (tha t 
now  ship to the alum inum  reduction plants in the 
N orth w est) w ill be 5 m ils/KW -H R . The Northw est 
m anufacturing econom y is export oriented p rim arily  
based on metals reduction and lumber. Retention o f 
the metals reduction industry is v ita l to the econom y 
o f the area.

Currently, the grow th  o f  the prim ary m etals in ­
dustry in the N orthw est is expected  to continue. Th is 
w il.  create a corresponding increase in the services 
em ploym ent. It  has been estim ated* that by 1985 a 
1000-job increase in a basic industry such as prim ary 
metals w ill result in a 2917 increase in the non-basic 
industries such as construction, re ta il trade, finance, 
insurance, services, state and local governm ent. Edu­
cation in state institutions is exponen tia lly  linked to 
em ploym ent in the basic industries since both the 
basic and consequent non-basic em ployes in the 
Northwest devote 40% o f their taxes to education.

O f the basic industries, a decrease in both a g r i­
culture and lum ber em ploym ent is expected  due to 
mechanization. G row th  o f  m anufacturing such as 
prim ary metals and paper w ill help  to offset these 
decreases and provide fo r  the basic and non-basic 
em ploym ent opportunities fo r  45,000 residents en ter­
ing the N orthw est w ork  force each year fo r  the next 
20 yeaxs. These residents are youngsters that are 
a lready born, thus the statistic and needs are clear.

4 Pacific Northwest Economic Base Study for Power Markets. U.S. 
Department of Interior. Bonneville Power Administration. 1970-



The exten t o f the grow th  in the clectroprocess 
industries is shown in Tab le  18. T itan ium  grow th  m ay 
be less than shown due to lack o f governm ent sup­
port o f  the S S T  program . G row th  o f  the M agnesium  
industry could be much grea ter than indicated d e ­
pending on new  process developm ents. Phosphorous 
was not included due to its fu ture m arket uncertainty.

Table 18
E xpected  Growth o f E lec trop rocess  Industries in tho 

N orth w est (Thousands o f  Tons)

Metals
1970 1975 1980 1989

Aluminum 797. 1,100. 2,800. 3,800.
Steel 750. 870. 1,010. 1,180.
Copper 290. 310. 320. 330.
Lead 182. 189. 198. 208.
Zinc 225. 244. 266. 293.
Ferroalloys „  . 190. 220. 200. 322.
Titanium ......... 2. 12. 20. 40'.
Magnesium 0 24. 100.

Non Metals

Chlorinet 309. 393. 485. 607.
Caustic Sodat - . 271. 330. 395. 472.

t Chlorine and Caustic Soda are produced simultaneously in the same 
cell.

A lum inum  is c learly  the largest electroprocess 
m etal in the Northw est now  and is expected  to be the 
p rim ary  grow th  item  by 1985. Corresponding e lec ­
trical p ow er needs fo r  aluminum reduction alone are:

1970 1979 1980 1995
Approximate power
demand in MW  1800 4000 5200 6900

The p ow er consumption by the prim ary metals 
industry appears la rge  but should not be confused 
w ith  firm  load. M ost o f the electroprocess industry 
is provided  a class o f p ow er re ferred  to as in terrup­
tib le load. Th is class o f p ow er users u tilize the energy  
that is in excess o f the firm  load requirem ents. D ur­
ing h eavy runoff conditions, the energy would be 
dum ped* i f  the in terruptib le load was not availab le.

* Ahowcd to pass over the dam instead of through the turbines.

The in terruptib le load is a handy contingency that 
perm its a high utilization o f  installed resources. The 
1800 M W  above, fo r 1970, is roughly 8%. o f  the peak 
load fo r  the Northwest. The 5200 M W , fo r 1980, 
rough ly 15%. I f  sufficient in terruptib le capacity is 
not ava ilab le  from  B P A , the electroprocessors w ill 
sometim es im port p ow er from  other sources.

One possible a lternate source is the thermal plants 
that w ill be bu ilt in the Northw est during the next 
tw en ty  years. Just as the electi'oprocess (p rim ary  
m eta ls) industry is basic to the regional economy, 
the electrica l industry is v ita l to the prim ary metals 
industry. Possib ly electrica l pow er generation should 
be considered a basic industry in the Northwest also.

T o  exam ine the expected  grow th  o f the electrical 
industry in the N orthw est one could exam ine the 
planned therm al portion o f the H ydro-Therm al P ro ­
gram. The investm ent and em ploym ent fo r these 
plants w ill be in the Pacific  N orthw est except fo r the 
pow er im ported from  Canada, Californ ia  and W y o ­
ming.

Construction 
Cost

Capacity, MW(e) @ 250/KtV

Annual Revenue @ 
5 mils/KW-HR 
(OS'; Duty Factor)

Oregon .....
Washington 
W yom ing.....

9.250
9.250 
1,500

20,000

$2,305,000,000
2,305,000,000

375,000,000

$4,985,000,000

261,000,000
261,000,000
42,500,000

564,500,000

Thus the therm al pow er industry in the Pacific 
N orthw est by  1990 w ill  approach a $5 b illion  invest­
ment and revenues o f  o ve r  $500 m illion/year. A t 
least a third o f this p ow er w ill be directed to p ro ­
ducing finished products fo r  export from  the region. 
The balance w ill be used to m eet grow in g  com m ercial 
and dom estic demands.

A p p e n d i x  G

Statutes of N e v a d a  Chapter 311 S B  287, Effective July 1, 1971

A N  A C T  p rov id in g  fo r  the regu lation  o f the location, 
operation  and m aintenance o f u tility  generation 
and transmission fac ilities  to prom ote reliab le, 
abundant and econom ical u tility  services w ith  due 
regard fo r  the preservation  and enhancem ent o f 
the environm ent and conservation  o f scenic, his­
toric, recreational and other natural resources; 
and p rov id ing  other m atters p rop er ly  relating 
thereto.

T he P eople  of  th e  S t a t e  of  N evada , represented  in  
Se n a te  and  A s s e m b l y , do e n a c t  as  f o l l o w s :

Section 1. C hapter 704 o f  N R S  is hereby amended 
by adding thereto the provisions set forth  as sections 
2 to 17, inclusive, o f  this act.
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Sec. 2. Sections 2 to 17, inclusive, o f this act shall 
be known and m ay be cited as the U tility  E nviron ­
mental Protection  Act.

Sec. 3. 1. The leg islatu re hereby finds and declares 
that:

(a )  Th ere  is a t present and w il l  continue to be a 
grow in g  need fo r  electric, gas, telephone, telegraph, 
w ater and C A T V  u tility  services which w ill requ ire 
the construction o f  new  facilities. It  is recognized 
that such fa c ilit ies  cannot be bu ilt w ithout in some 
w ay a ffecting  the physical environm ent w here such 
facilities are located.

(b )  I t  is essential in the public interest to m in i­
m ize any adverse effect upon the environm ent and 
upon the qua lity  o f life  o f  the people o f the state 
which such new fac ilities  m ight cause.

(c )  Present law s and practices re la tin g to the 
location o f  such u tility  fac ilities  should be strength­
ened to protect environm ental values and to take into 
account the total cost to society o f such facilities.

(d )  E xisting  provisions o f law  m ay not p rovide 
adequate opportun ity  fo r  individuals, groups in ter­
ested in conservation  and the protection o f the en­
vironm ent, state and regional agencies, local g overn ­
ments and other public bodies to participate in any 
and all proceedings before the public serv ice com ­
mission o f N evada regard ing the location a rd  con­
struction o f m a jor facilities.

2. The legislature, therefore, hereby declares that 
it is the purpose o f sections 2 to 17, inclusive, o f this 
act to p rov ide  a forum  fo r  the expeditious resolution 
o f a ll m atters concerning the location and construc­
tion o f electric, gas, telephone, telegraph, w ater and 
C A T V  transmission lines and associated facilities.

Sec. 4. A s  used in sections 2 to 17, inclusive, of 
this act, the words and term s defined in sections 5 to
10. inclusive, o f this act have the meanings ascribed 
to them in sections 5 to 10, inclusive, o f this act, 
unless the context otherw ise requires.

Sec. 5. “ Com m ission”  means the public service 
commission o f Nevada.

Sec. 6. “ Com m ence to construct”  means any c lear­
ing o f land, excavation  or other action w hich would 
adversely  a ffect the natural environm ent o f the site 
or route o f a u tility  fac ility , but does not include 
changes needed fo r  tem porary use o f sites or routes 
fo r nonu tiliiy  purposes, o r uses in securing geological 
data, including necessary borings to ascertain foun­
dation conditions.

Sec. 7. “ Loca l governm ent”  means any county, 
m unicipality, d istrict, agency or other unit o f local 
governm ent.

Sec. 8. “ Person”  includes any individual, group, 
firm, partnership, corporation, cooperative, associa­
tion, governm ent subdivision, governm ent agency, 
local governm ent o r  other organization.

Sec. 9. “ Pub lic  u tility ”  or “ u tility ” includes those 
public u tilities as defined in N R S  704.020, any oil 
p ipeline ca rrier as described and regulated under 
chapter 708 o f NRS , and any C A T V  company as de­

fined in N R S  711.030.
Sec. 10. “ U tility  fa c ility ”  means:
1. E lectric  generating plants and th e ir  associated 

fac ilities :
2. E lectric  transmission lines and their associated 

fac ilities  o f  a designed capacity o f 60 k ilovo lts  or 
more, and not subject to undergrounding by  local 
ordinances when constructed outside any incorpo­
rated c ity ;

3. Gas transmission lines, storage plants, com ­
pressor stations and their associated fac ilities  when 
constructed outside any incorporated c ity ;

4. Telephone, te legraph  and C A T V  equipm ent 
buildings, their associated fac ilities  and the sites 
thereof;

5. W a ter  storage and transmission fac ilities ; and
6. S ew er transmission and treatm ent facilities.
Sec. 11. N o  public u tility  shall a fter Ju ly  1, 1971,

commence to construct a u tility  fa c ility  in the state 
w ithout first hav ing obtained a perm it th ere for from  
the commission. Th e  rep lacem ent o f an ex isting 
fa c ility  w ith  a lik e  fac ility , as determ ined by  the 
commission, shall not constitute construction o f a 
u tility  fac ility . A n y  fac ility , w ith  respect to which a 
perm it is requ ired, shall th erea fter be constructed, 
operated and m aintained in con form ity  w ith  such 
perm it and any terms, conditions and modifications 
contained therein. A  perm it m ay on ly  be issued pu r­
suant to sections 2 to 17, inclusive, o f this act; but 
any authorization re la tin g  to a u tility  fa c ility  granted 
under other law s adm inistered by  the commission 
shall constitute a perm it under such sections i f  the 
requ irem ents o f such sections have te e n  com plied 
w ith  in the proceedings lead ing to the gran ting o f 
such authorization.

2. A  perm it m ay be transferred, subject to the 
approva l o f  the commission, to a public u tility  who 
agrees to com ply w ith  the terms, conditions and 
m odifications contained thei'ein.

3. Sections 2 to 17, inclusive, o f  this act do not 
app ly to any u tility  fa c ility :

( a )  F or which, p rio r to Ju ly 1, 1971., an app lica­
tion fo r  the approva l o f such fa c ility  has been made 
to any federa l, state, x'egional or local govei'nm ental 
agency w hich  possesses the jurisdiction  to consider 
the m atters p iescribed  fo r  finding and detexm ination 
in subsection 1 o f section 15 o f  this act;

( b )  F or which, p rio r to Ju ly 1, 1971, a govern ­
m ental agency has appi'oved the construction o f such 
fa c ility  and such u tility  has incuiTed indebtedness to 
finance all o r part o f  the cost o f such construction; or

( c )  O ver w hich an agency o f the Federa l G overn ­
m ent has exclu sive jurisdiction.

4. A n y  public u tility  in tending to construct a 
u tility  fa c ility  excluded fi'om  sections 2 to 17, inclu ­
sive, o f  this act pux-suant to paragraph (a )  or (b )  o f 
subsection 3 m ay e lec t to w a ive  such exclusion by 
d e live r in g  notice o f  such w a iv e r  to the commission. 
Sections 2 to 17, inclusive, o f  this act shall therea fter 
app ly to each such u tility  fa c ility  identified in such
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notice from  the date o f its receipt by the commission.
Sec. 12. 1. An  applicant fo r a perm it shall file 

w ith  the commission an application, in such form  as 
the commission m ay prescribe, contain ing the fo l­
low in g  in form ation:

(a )  A  description o f the location and o f the u tility  
fa c ility  to be built thereon;

(b )  A  sum m ary o f any studies which have been 
made o f the environm ental impact o f the fac ility ;

( c )  A  statem ent exp la in ing the need fo r  the 
fa c ility ;

(d )  A  description o f any reasonable a lternate 
location or locations fo r the proposed fac ility , a de­
scription o f the com parative merits or detrim ents o f 
each location submitted, and a statement o f the rea­
sons w h y  the prim ary proposed location is best suited 
fo r  the fa c ility ; and

( e )  Such other in form ation as the applicant m ay 
consider re levan t or as the commission m ay by  regu ­
lation or ord er require. A  copy or copies o f the studies 
re ferred  to in  paragraph (b )  shall be filed w ith  the 
commission and be ava ilab le  fo r  public inspection.

2. A  copy o f the application shall be filed  w ith  the 
chairman o f the govern or ’s environm ental council.

3. Each application  shall be accompanied by p roo f 
o f serv ice o f  a copy o f such application on the clerk  
o f each local governm ent in the area in which any 
portion o f such fa c ility  is to be located, both as p r i­
m arily  and as a ltern a tive ly  proposed.

4. Each application shall also be accompanied by 
p roo f that public notice th ereo f was g iven  to persons 
resid ing in the m unicipalities entitled to rece ive  notice 
under subsection 2 b y  the publication o f a summary 
o f the application in newspapers published and dis­
tributed in the area in w h ich  such u tility  fa c ility  is 
proposed to be located.

Sec. 12.5. The govern or ’s environm ental council 
shall rev iew  each application  filed and m ay partic i­
pate in any proceeding held  pursuant to section 13 
o f this act.

Sec. 13. The commission, in its discretion, m ay 
dispense w ith  the hearing on the application if, upon 
the exp ira tion  o f the tim e fixed  in the notice thereof, 
no protest against the gran ting o f the perm it has been 
filed b y  or in beha lf o f any interested party. The 
conduct o f the hearing shall be the same as set forth  
in the applicable Rules o f  Practice and Procedure 
before the commission.

Sec. 14. 1. The parties to a perm it proceeding 
shall include:

(a )  The applicant.
(b )  The govern or ’s environm ental' council com ­

posed o f:
(1 ) The ch ie f o f the bureau o f environm ental

health o f the health d ivision  o f the departm ent o f
health, w e lfa re  and rehabilitation.

(2 ) The d irector o f  the N evada departm ent
o f fish and game.

(3 ) The state h ighw ay engineer.
(4 )  The state fo res ter firewarden.

(5 )  The state engineer.
(6 )  The d irector o f the state departm ent o f

conservation and natural resources.
(7 )  The secretary-m anager o f the state p lan ­

n ing board.
(8 )  The execu tive d irector o f the state d e ­

partm ent o f agriculture.

(c )  Each local governm ent and state agency en ­
titled  to receive service o f a copy o f the application 
under subsection 2 o f section 12 o f this act, i f  it has 
filed w ith  the commission a notice o f  in tervention  as 
a party, w ith in  30 days a fter the date it w as served 
w ith  a copy o f the app lication ;

(d )  A n y  person resid ing in a local governm ent 
en titled  to receive service o f a copy o f  the application 
under subsection 2 o f  section 12 o f this act if, such a 
person has petitioned the commission fo r  leave to 
in tervene as a party, w ith in  30 days a fte r  the date o f 
the published notice and if  such petition  has been 
granted by the commission fo r  good cause shown.

( e )  A n y  domestic nonprofit corporation or asso­
ciation, form ed in w h o le  or in part to prom ote con­

servation  o f natural beauty, to protect the en v iron ­
ment, personal health or other b io logical values to 
preserve historical sites, to prom ote consumer in ter­
ests, to represent com m ercial and industrial groups, or 
to prom ote the orderly  developm ent o f the areas in 
which the fac ility  is to be located, i f  it has filed w ith  
the commission a notice o f intent to be a party  w ith in  
30 days a fter the date o f the published notice.

2. A n y  person m ay make a lim ited  appearance 
in the proceeding by filing a statement o f position 
w ith in  30 days a fter the date o f the published notice. 
A  statement filed by a person m aking a lim ited  
appearance shall become part o f the record. N o 
person m aking a lim ited appearance shall have the 
right to present oral testim ony or cross-exam ine 
witnesses.

3, The commission may, fo r  good cause shown, 
grant a petition fo r leave  to in tervene as a party to 
participate in subsequent phases o f the proceeding, 
filed b y  a m unicipality, governm ent agency, person 
or organization  who is indentified in paragraph (b ) ,
(c ) ,  ( d )  or ( e )  o f subsection 1, but who fa iled  to file 
a tim e ly  notice o f in tervention  or petition  fo r leave  
to intervene, as the case m ay be.

Sec. 15. 1. The commission shall render a d e ­
cision upon the record either granting or denying the 
application as filed, o r granting it upon such terms, 
conditions or modifications o f the construction, op er­
ation or maintenance o f the u tility  fa c ility  as the 
commission m ay deem  appropriate. The commission 
m ay not grant a perm it fo r  the construction, opera­
tion and maintenance o f a u tility  fac ility , e ither as 
proposed or as modified by the commission, unless it 
finds and determ ines:

(a )  The basis fo r  the need o f the fac ility ;
(b )  The nature o f the probable environm ental 

impact;
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( c )  That the fa c ility  represents the m inimum 
adverse environm ental impact, considering the state 
o f ava ilab le  technology and the nature and econom ics 
o f the various alternatives, and other pertinent con­
siderations;

(d )  That the location o f the fa c ility  as proposed 
conforms to applicab le state and local laws and regu ­
lations issued thereunder; and

(e )  That the fa c ility  w ill serve the public 
interest.

2. I f  the commission determ ines that the location 
o f all or part o f the proposed fa c ility  should be m odi­
fied, it m ay condition its perm it upon such m odifica­
tion.

3. A  copy o f the order and any opinion issued 
therew ith  shall be served  upon each party.

Sec. 16. 1. A n y  party  aggrieved  by any order 
issued on an application fo r  a perm it m ay apply fo r  
a rehearing w ith in  15 days a fter issuance o f the order. 
A n y  party  aggrieved  by the final order o f the com ­
mission on rehearing m ay obtain jud icia l rev iew  
thereof by filing o f a com plaint in a d istrict court 
w ith in  30 days a fte r  the issuance o f  such final order. 
Upon receip t o f such complaint, the commission shall 
fo rthw ith  d e liv e r  to the court a copy o f the w ritten  
transcript o f the record o f  the proceed ing before it 
and a copy o f its decision and opinion entered therein 
which shall constitute the record on jud icia l rev iew .

2. The grounds fo r  and the scope fo r  rev iew  o f 
the court shall be lim ited  to w hether the opinion and 
order o f the commission is:

(a )  In con form ity  w ith  the constitution and the 
laws o f the State o f N evada and o f the United States;

( b )  Supported by substantial evidence in the 
record ;

( c )  M ade in accordance w ith  the procedures set 
forth  in sections 2 to 17, inclusive, o f this act or 
established order, ru le or regu lation  o f the com m is­
sion; and

(d )  A rb itra ry , capricious or an abuse o f d is­
cretion.

Sec. 17. The commission, in the discharge o f its 
duties under sections 2 to 17, inclusive, o f  this act or 
any other law , is authorized to m ake jo in t investiga­
tions, hold jo in t hearings w ith in  or w ithout the state, 
and issue jo in t or concurrent orders in conjunction or 
concurrence w ith  any official o r agency o f any state 
or o f the U nited States, w hether in the hold ing o f such 
investigations or hearings, o r in the m aking o f such 
orders, the commission functions under agreem ents 
or compacts betw een  states or under the concurrent 
p ow er o f states to regu late interstate commerce, o r as 
an agency o f the U n ited  States, or otherw ise. The 
commission, in the discharge o f its duties under sec­
tions 2 to 17, inclusive, o f this act, is fu rth er author­
ized to negotiate and en ter into agreem ents or 
compacts w ith  agencies o f other states, pursuant to 
any consent o f  the Congress, fo r  cooperative efforts 
in perm itting the construction, operation and m ain­
tenance o f u tility  fac ilities  in accord w ith  the purpose 
o f sections 2 to 17, inclusive, o f this act and fo r  the 
en forcem ent o f the respective state laws regard ing 
them.

A p p e n d i x  H

State of W a s h i n g t o n  Engrossed Senate Bill No. 4 9

41ST LEGISLATURE— 2ND EXTRAO RD INARY SESSION

By Senators Canfield, Sandison, Pritchard, Andersen, Holman, McCormack, 
Peterson (T ed ) and Talley (By Executive Request)

F iled  w ith  the Secretary o f  the Senate January 11, 
1970, fo r  introduction January 12, 1970.

A n  A c t re la ting  to the location o f therm al p ow er 
plants; p rov id ing  fo r  the certification o f siting 
and associated transmission lin e  routing; estab­
lish ing a therm al p ow er p lant site evaluation  
council; adding a new  chapter to T itle  80 R C W ; 
prescrib ing penalties; and declaring an em ergency.

B e It E n a c t e d  b y  t h e  L e g i s l a t u r e o f  t h e  S t a t e  o f  

W a s h i n g t o n :

New Section. Section 1. The leg islature finds that 
the present and predicted grov/th in electrica l pow er 
demands in the state o f W ashington requires the

developm ent o f  a procedure fo r  the selection and 
u tilization  o f sites fo r  therm al generating fac ilities  
and the identification o f a state position w ith  respect 
to each proposed site. The leg islature recognizes 
that the selection o f sites and the routing o f asso­
ciated transmission lines w ill  have a significant 
im pact upon the w e lfa re  o f the population, the loca­
tion and grow th  o f industry and the use o f the 
natural resources o f the state.

It  is the po licy  o f the state o f W ashington that, 
w h ile  recogn izing the pressing need fo r increased 
p ow er generation  facilities, the state shall ensure 
through ava ilab le  and reasonable methods, that the 
location and operation  o f therm al p ow er plants w ill
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produce m inim al adverse effects on the environm ent, 
eco logy  o f the land and its w ild life , and the eco logy 
o f state w aters and their aquatic life.

It is the intent to seek courses o f action that w ill 
balance the increasing demands fo r  therm al pow er 
p lant location and operation in conjunction w ith the 
broad interests o f the public. Such action w ill be 
based on these premises:

( 1 ) T o  assure W ashington state citizens that, w here 
applicable, operational safeguards arc at least as 
stringen t as the criteria  established by the federal 
governm ent and are technically sufficient fo r  the ir 
w e lfa re  and protection.

(2 )  T o  preserve and protect the quality  o f the 
environm ent; to enhance the public’s opportunity to 
en joy  the esthetic and recreational benefits o f the 
air, w a ter and land resources; to prom ote a ir  c lean li­
ness; and to pursue beneficial changes in the env iron ­
ment.

(3 )  T o  p rov ide  abundant low -cost electrica l en ­
ergy.

New Section. Sec. 2. (1 )  “ App lican t”  means any 
e lectrica l u tility  w hich makes application fo r  a site 
location certification pursuant to the provisions o f this 

act;
(2 )  “ A pp lica tion ”  means any request fo r  approv­

al o f a particu lar site or sites filed in accordance 
w ith  the procedures established pursuant to this act;

(3 )  “ Person”  means an individual, partnership, 
jo in t venture, p riva te  or public corporation, asso­
ciation, firm , public service company, po litical sub­
d ivision , m unicipal corporation, governm ent agency 
public u tility  district, or any other entity, public or 
p rivate, h ow ever organized;

(4 )  “ E lectrical u tility ”  means cities and towns, 
public u tility  districts, regulated electric  companies, 
e lectric  cooperatives and jo in t operating agencies, or 
com binations thereof, engaged in o r authorized to 
engage in the business o f generating, transm itting o r 
d istribu ting electrica l energy;

(5 )  “ S ite ”  means any proposed location wherein 
the p ow er plant, re la ted  or supporting facilities, and 
associated transmission lines w ill be located;

(6 ) “ Certification ”  means a binding agreem ent 
betw een  an applicant and the state which shall em ­
body com pliance to the siting guidelines adopted in 
section 5 o f this act as conditions to be met p rio r to or 
concurrent w ith  the construction or operation o f any 
therm al p ow er p lant com ing under this act;

(7 )  “ Associated transmission lines”  means new 
transmission lines constructed to operate at nominal 
vo ltages  in excess o f 200,000 volts to connect a ther­
m al p ow er plant to the northwest grid ;

(8 )  “ Independent consultants”  means those per­
sons w ho have no financial interest in the applicant’s 
proposals and who are retained by the council to 
eva lu ate  the applicant’s proposals, supporting studies, 
o r  to conduct additional studies;

(9 ) “ Therm al pow er p lan t”  means, for the pur­
pose o f certification, any electrica l generating fa c ility

using any fuel, including nuclear m aterials, fo r  d is­
tribution o f e lectric ity  by e lectric  utilities;

(1 0 ) “ Therm al pow er p lant site evaluation  coun­
c il"  or “ council" means the body defined under 
section 3 o f this act;

(1 1 ) “ Counsel fo r  environm ent”  means an assis­
tant attorney general o r a special assistant attorney 
general who shall represent the public in accordance 
w ith  section 8 o f  this act;

(1 2 ) “ Construction”  means on -site  w ork  and 
construction shall not be deem ed to have com m enced 
until there has been an expend itu re o f not less than 
tw o  hundred fifty  thousand dollars in on -site im ­
provem ents, exclud ing exp lora tory  w ork ;

(13 ) “ Chairm an”  means the chairm an o f the 
therm al pow er plant site evaluation  council;

(1 4 ) “ M em ber agen cy " means departments, 
agencies and commissions enum erated in subsection
(3 )  o f section 3 o f this act.

New Section. Sec. 3. (1 )  Th ere  is hereby c re ­
ated and established a “ therm al pow er plant site 
evaluation  council” .

(2 )  The chairman o f the council shall be ap ­
pointed by the governor w ith  the advice  and consent 
o f  the senate and shall serve at the pleasure o f  the 
governor. The salary o f the chairm an shall be d e te r­
mined pursuant to the provisions o f R C W  43.03.028 as 
now or h erea fter amended.

(3 ) The council shall consist o f  the directors, 
adm inistrators, or their designees, o f  the fo llo w in g  
departments, agencies and commissions or their stat­
utory successors:

(a )  W ater pollution  control commission
(b )  Departm ent o f w ater resources
(c )  Departm ent o f fisheries
(d )  Departm ent o f gam e
(e )  State a ir  pollution  control board
( f )  Departm ent o f  parks and recreation
(g )  Departm ent o f health
(h )  In teragency com m ittee fo r  outdoor recrea­

tion
( i )  Departm ent o f com m erce and econom ic d e ­

velopm ent
( j )  U tilities  and transportation commission
(k )  O ffice  o f program  p lanning and fiscal m an­

agem ent
(1) Departm ent o f natural resources 

(m ) P lann ing and com m unity a ffa irs agency
(n )  Departm ent o f c iv il defense
(o )  Departm ent o f agricu lture.
(4 ) The county leg is la tive  au thority  o f e v e ry  

county w herein  an application fo r  a proposed therm al 
pow er plant site is filed shall appoint a m em ber to 
the council. The m em ber so appointed shall sit w ith  
the council on ly  at such tim es as the council con­
siders the proposed site fo r  the county which he 
represents and such m em ber shall serve until there 
has been a final acceptance or re jection  o f such p ro ­
posed site.

—  100 —



New Section. Sec. 4. Th e  council shall have the 
fo llow in g  powers:

(1 )  To  adopt, prom ulgate, amend, or rescind 
suitable rules and regu lations to carry out the p ro ­
visions o f this act, and the policies and practices o f 
the council in connection therew ith ;

(2 )  To appoint an execu tive  secretary to serve 
at the pleasure o f the council;

(3 )  To  appoint and prescribe the duties o f such 
clerks, em ployees and agents as m ay be necessary 
to ca rry  out the provisions o f  this act: PR O V ID E D , 
That such persons shall be em ployed pursuant to the 
provisions o f chapter 41.06 R C W ;

(4 )  To  develop  and app ly  topical environm ental 
and ecological gu idelines in relation  to the type, 
design, and location o f therm al pow er plant sites and 
associated transmission lin e  routes;

(5 )  To  establish rules o f practice fo r  the con­
duct o f public hearings pursuant to the provisions o f 
the A dm in istra tive  Procedure Act, as found in chap­
ter 34.04 R C W ;

(6 )  To  prescribe the form , content, and necessary 
supporting docum entation fo r  site certification;

(7 )  To  rece ive  applications fo r  site locations and 
to investigate the sufhcieny thereof;

(8 )  To  m ake and contract, when applicable, fo r  
independent studies o f therm al pow er plant sites 
and transmission line routes proposed by  the app li­
cant;

(9 )  To  conduct hearings on the proposed loca­
tion o f  the therm al pow er p lant sites and, when app li­
cable, the associated transmission line routes;

(1 0 ) To prepare w ritten  reports to the governor 
which shall include: (a )  a statement indicating 
w hether the application  is in com pliance w ith  the 
council’s topical guidelines, (b )  criteria  specific to 
the site and transmission line routing, and ( c )  a 
council recom m endation as to the disposition o f the 
application;

(1 1 ) To  prescribe the means fo r  m onitoring o f 
the effects arising from  the construction and the 
operation  o f therm al pow er plants, and w here app li­
cable, associated transmission lines to assure con­
tinued com pliance w ith  term s o f certification.

New Section. Sec. 5. P rom p tly  a fter it is organ ­
ized under th is act, the council shall g iv e  notice, 
pursuant to the A dm in istra tive  Procedure Act, chap­
ter 34.04 RC W , o f intention to adopt as rules the 
com prehensive gu idelines recommended by the th er­
m al p ow er p lant eva luation  council. The thermal 
p ow er plant s ite evaluation  council shall adopt the 
proposed guidelines as rules a fter m aking any changes 
or additions that are appropriate in v iew  o f facts 
and testim ony presented a t the hearing, provided  
that the guidelines so changed are consistent w ith  the 
purposes o f th is act.

New Section. Sec. 6. (1 )  Provisions o f  this act 
shall app ly to any stationary thermal pow er plant 
w iih  generating capacity o f two hundred fifty  thou­
sand k ilow atts or m ore and floa tin g  thermal pow er

plants o f fifty  thousand k ilow atts o r more, including 
associated transmission lines installed anyw here 
w ith in  the state o f W ashington. N o  construction o f 
any such fa c ility  m ay be undertaken, a fte r  the e ffec ­
tive  date o f this act, w ithou t firs t obtain ing certifica­
tion in the manner as herein  provided, except that 
this act shall not app ly  to any such therm al pow er 
plant presently operating, o r under construction, 
and its associated transmission lines.

(2 ) Applications fo r  certification  shall be upon 
form s prescribed by the council and shall be sup­
ported by such in form ation and technical studies as 
the council m ay require.

New Section. See. 7. (1 )  The council shall re ­
ce ive  a ll applications fo r  therm al pow er plant site 
certification. A  fee  o f  tw en ty - fiv e  thousand dollars 
fo r  each proposed site, to be applied  toward the cost 
o f  any study authorized in subsection (2 )  o f this 
section, shall accom pany the application  and shall be 
a condition precedent to any fu rth er consideration or 
action on the application  by the council.

(2 )  A fte r  rece iv in g  an application  fo r  site cer­
tification, the council shall commission its own, in ­
dependent consultant study to measure the conse­
quences o f the proposed p ow er p lant on the 
environm ent fo r  each site application. Th e  council 
shall d irect the consultant to study any m atter which 
it deems essential to an adequate appraisal o f  the site. 
The fu ll cost o f  the study shall be paid by the app li­
cant: PR O V ID E D , That said costs exceed ing a total 
o f  tw en ty - fiv e  thousand dollars shall be payable 
subject to applicant g iv in g  p rio r approval to such 
excess amount.

(3 ) A ll paym ents requ ired  o f the applicant under 
this section are to be made to the slate treasurer, 
who in turn shall p ay  the consultant as instructed 
by  the council. A ll such funds shall be subject to 
state auditing procedures. A n y  unexpended por­
tions thereo f shall be returned to the applicant.

New Section. Sec. 8. A fte r  the council has re ­
ceived a site application, the a ttorney genera l shall 
appoint an assistant a ttorney genera l o r a special 
assistant attorney genera l as a counsel fo r  the en v i­
ronment who shall be a m em ber o f  the bar o f the 
state o f W ashington. Th e  counsel fo r  the environm ent 
shall represent the public and its in terest in protecting 
the qu a lity  o f the environm ent fo r  the duration o f 
the certification proceedings, until such tim e as the 
certification is issued or denied. He shall be accorded 
all the rights, p riv ileges  and responsib ilities o f an 
attorney representing a party  in a form al action. Th is 
section shall not be construed to p reven t any person 
from  being heard or represented by counsel in accor­
dance w ith  the other provisions o f this act.

New Section. Sec. 9. (1 )  The council shall con­
duct a public hearing in the county o f the proposed 
site w ith in  s ix ty  days o f receipt o f an application fo r 
site certification : PR O V ID E D , That the place o f such 
public hearing shall be as close as practical to the 
proposed site.
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(2 )  The council must determ ine a t the initial 
public hearing w hether o r  not the proposed site is 
consistent and in com pliance w ith  county or regional 
land use plans or zoning ordinances. I f  it is d e te r­
mined that the proposed site does conform  w ith 
existing land use plans or zoning ordinances in effect 
as o f the date o f the application, the county or reg ion ­
al p lanning au thority  shall not th era fter change such 
land use plans or zoning ordinances so as to affect 
the proposed site.

(3 )  P r io r  to the issuance o f a council recom ­
mendation to the governor under section 10 o f this 
act a public hearing, conducted as a contested case 
under chapter 34,04 RCW , shall be held. A t  such 
public hearing any person shall be en titled  to be 
heard in support o f o r  in opposition to the application 
fo r  certification.

(4 ) A dd itiona l public hearings shall be held as 
deemed appropriate b y  the council in the exercise 
o f its functions under this act.

New Sectiori. Sec. 10. (1 )  The council shall re ­
port to the govern or its recom m endations fo r  the 
disposition o f an application fo r  certification w ith in 
tw e lve  months o f  receip t by the council o f such an 
application, or such la ter tim e as is m utually agreed 
by the council and the applicant.

(2 ) W ith in  s ix ty  days o f receipt o f  the council’s 
report the govern or shall approve or re je c t the app li­
cation fo r  certification.

(3 ) Th e  issuance o f denial o f  the certification  by 
the governor shall be final as to that application.

(4 )  Upon approval b y  the govern or o f the app li­
cation fo r certification the chairman o f  the council 
shall w ith in  th irty  days compose and subm it a ce rti­
fication agreem ent fo r  execution b y  the govern or and 
the applicant.

New Section. Sec. 11. (1 ) I f  any provision  o f 
this act is in conflict w ith  any other provision, 
lim itation, o r  cestriction w hich is now  in e ffect under 
any other la w  if this state, or any rule o r  regulation 
prom ulgated thereunder, this act shall govern  and 
control and su.h other law  or ru le o r regulation 
prom ulgated the eunder shall be deem ed superseded 
fo r  the purposes o f this act.

(2 )  The state h ereby preem pts the regulation 
and certification o f therm al p ow er plant sites and 
therm al pow er plants as defined in section 2 o f this 
act.

New Section. Sec. 12. (1 )  Subject to the con­
ditions set fo rth  therein any certification signed by 
the governor shall bind the state or any o f its depart­
ments, agencies, divisions, bureaus, commissions or 
boards as to the approval o f the site and the con­
struction and operation  o f the proposed therm al 
pow er p lant and any associated transmission lines.

(2 ) The certification  shall authorize the electric  
u tility  named therein to construct and operate the 
proposed therm al p ow er p lant and any associated 
transmission lines subject on ly to the conditions set 
forth  in such certification.

(3 )  Th e  issuance o f a certification  shall be in lieu 
o f any perm it, certification or s im ilar document re ­
qu ired by any departm ent agency, d ivision , bureau, 
commission o r  board o f this state.

New Section. Sec. 13. A n y  certification  may be 
revoked or suspended:

(1 )  F or any m ateria l fa lse statem ent in the app li­
cation or in the supplem ental o r  additional state­
ments o f fa c t or studies requ ired  o f the applicant 
when a true answer w ou ld  have w arren led  the 
council’s refusal to recom m end certification in the first 
instance; or

(2 )  For fa ilu re  to com ply w ith  the term s or con­
ditions o f the orig inal certification ; or

(3 ) F or v io la tion  o f the provisions o f this act, 
regu lations issued thereunder o r order o f the council.

New Section. Sec. 14 (1 )  The approva l or re ­
jection  o f  an application fo r  certification by the 
govern or shall be subject to jud ic ia l re v iew  pursuant 
to the provisions o f chapter 34.04 RCW .

(2 ) Th e  ru les and regulations adopted by  the 
council shall be subject to jud ic ia l r e v iew  pursuant 
to the provisions o f chapter 34.04 RCW .

New Section. Sec 15. (1 ) The courts a re  au­
thorized to gran t such restrain ing orders, and such 
tem porary and perm anent in junctive re lie f as is 
necessary to secure com pliance w ith  this act and/or 
w ith  a site certification  agreem ent issued pursuant 
to this act. The court m ay assess c iv il penalties in an 
amount not less than one thousand dollars per day 
nor m ore than tw e n ty - f iv e  thousand dollars per day 
for each day  o f construction or operation  in m ateria l 
vio lation  o f  this act, or in m ateria l v io la tion  o f  any 
site certification agreem ent issued pursuant to this 
act.

(2 )  W ilfu l v io la tion  o f  any provision  o f this act 
shall be a gross m isdemeanor.

(3 )  C iv il or crim inal proceedings to en force this 
act m ay be brought through tho attorney genera l by 
the prosecuting attorney o f any county effected  by 
the violation .

(4 ) The rem edies and penalties in this section, 
both c iv il and crim inal, shall be cum ulative and shall 
be in addition to any other penalties and rem edies 
ava ilab le  at law , or in equ ity , to any person.

New Section. Sec. 16. The council shall m ake 
ava ilab le  fo r public inspection and copying during 
regu lar office hours a t the expense o f any person 
requesting copies, any in form ation  file d  or subm itted 
pursuant to this act.

New Section. Sec. 17. I f  any provision  o f  this act, 
o r its application  to any person or circum stance is 
held  invalid , w ith  the exception  o f sections 11 and 12 
o f this act, the rem ainder o f the act, o r the application 
o f the provision  to other persons or circumstances, is 
not affected.

New Section. Sec. 18. Th is act is necessary fo r 
the im m ediate preservation  o f  the public peace, 
health and safety, the support o f  the state governm ent 
and its ex isting  public institutions, and shall take
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effect im m ediately.
New Section. Sec. 19. Sections 1 through 18 o f 

this act shall constitute a new  chapter in T it le  80 
RCW .

Passed the Senate January 31, 1970.
Passed the Mouse February 9, 1970.

Approved February 23, 1970 with the exception of an 
item in section 17 which is vetoed.

A d d e n d u m

O r e g o n  H o u s e  Bill 1 0 65 creating a Nuclear a n d  T h e r m a l  Energy Council

O REG O N L E G IS L A T IV E  A S S E M B L Y  
1971 R E G U L A R  SESSIO N

Sponsored by Representatives M EEKER, E Y M A N N ,
G W IN N , Senators B R O W N E , W IN G A R D

S U M M A R Y

The following summary is an editor’s brief statement 
of the essential features of the measure.

Creates n ine-m em ber N uclear and Therm al E ner­
gy  Council to consist o f f iv e  m em bers appointed by 
G overnor and fou r designated public officers, w ith  
authority to approve sites fo r  therm al pow er plants 
w ith  associated transmission lines and fo r  nuclear 
installations. P roh ib its  construction or expansion o f 
such plants and installations w ithout site certification 
signed by G overnor. Proh ib its construction until 
three years a fte r  notice o f  intent to app ly  fo r  site. 
D irects council to establish certification standards 
w hich take into account public health and safety, 
e ffe c t on environm ent and prospective land and w ater 
use o f  ad jacent areas and other criteria . Prescribed 
jud icia l r e v iew  fo r  denial o f  application. Authorizes 
council to order ha lt o f operations when necessary 
for public health and safety, and to app ly  to circu it 
court w ith in  24 hours o f order, o r  to requ ire reduc­
tion o r  curtailm ent o f operations. Declares that coun­
cil m ay perm it interested persons to become parties 
to s iting  proceedings. Establishes m onitoring system 
an fix e s  annual fee  fo r  plants and installations to pay 
costs. P rov id es  fo r  revocation  and suspension o f 
certification fo r  specified causes. (Grants eminent 
domain to certificate holders.) Exem pts designated 
plants in operation , approved b y  G overnor’s Com ­
m ittee, and co llege  and un ivers ity  reactors. Regulates 
intrastate transportation o f  rad ioactive materials. 
Requ ires designated e lectric  u tility  companies to pay 
pro rata share o f  annual fees. Requ ires additional 
perm its to be issued and en forced  b y  affected agencies 
upon issuance o f certificate.

Declares an em ergency. (Effective July 1, 1971.)

A  B IL L  F O R  A N  A C T  

R ela ting to therm al energy ; appropriating m oney; 
p rov id in g  penalties; and declaring an em ergency.

B e It  E n a c t e d  b y  t h e  P e o p l e o f  t h e  S t a t e  o f 

O r e g o n :

Section 1. In the interests o f the public health 
and the w e lfa re  o f  the people o f this state, it is the 
declared public p o licy  o f this state that the beneficial 
developm ent o f peacefu l uses o f nuclear and therm al 
en ergy  and the disposition o f the wastes therefrom  
shall be accomplished in a m anner consistant w ith  
protection to the public health and sa fety  and in 
compliance w ith  the air, w a ter and other environ ­
mental protection policies o f this state. It  is, there­
fore, the purpose o f this Act to exercise the ju risd ic­
tion o f the State o f  O regon to the m axim um  exten t 
perm itted by  the U n ited  States Constitution and to 
establish in cooperation w ith  the Federal G overn ­
m ent a com prehensive system  fo r  the siting, m oni­
toring and regu la tin g o f the location, construction 
and operation o f a ll therm al pow er plants and nuclear 
installations in this state.

Section 2. A s  used in this Act, unless the context 
requires otherw ise:

(1 )  “ A pp lican t”  means any person w ho makes 
application fo r  a site certificate in the manner p ro ­
v ided  in this Act.

(2 )  “ A pp lica tion ”  means a request fo r  approval 
o f a particu lar site o r sites or the expansion o f use 
o f a site fo r  which a certificate has a lready been 
issued, filed  in accordance w ith  the procedures estab­
lished pursuant to this Act.

(3 )  “ Associated transmission lines”  means new 
transmission lines constructed to operate at nom inal 
voltages in excess o f  200,000 volts to connect a ther­
mal pow er p lant to the first point o f junction o f such 
tranmission lin e  or lines w ith  either a pow er d istri­
bution system or an interconnected prim ary trans­
mission system  or both or to the Northw est P ow er 
Grid.

(4 )  “ Construction”  means on-site w ork  and con­
struction, the cost o f  which exceeds $250,000, exclud­
ing exp lora tory  work .
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(5 )  “ Council”  means the N uclear and Therm al 
E nergy Council established under section 5 o f this 
Act.

(6 )  "E lec tr ic  u tility ”  means cities, individuals, 
regu lated electrica l companies, peop le ’s u tility  dis­
tricts and e lectric  cooperatives, or any combination 
thereof, engaged in o r -authorized to engage in the 
business o f generating, transm itting or d istributing 
e lectric  energy. “ E lectric u tility ”  includes any p er­
son or public agency generating e lectric  en ergy  fo r  its 
own consumption.

(7 ) “ Nuclear installation”  means any p ow er r e ­
actor; nuclear fu el fabrication  plant; nuclear fu el 
rep iocessing plant; storage o r waste disposal fa c ility  
fo r rad ioactive waste produced from  the operation o f 
therm al pow er plants or nuclear installations, as 
described by ru le o f the council; and any fa c ility  
handling that quantity o f fissionable m aterials suffi­
cient to fo rm  a critica l mass. N uclear installation 
does not include any such facilities  w hich are part o f 
a therm al pow er plant.

(8 )  “ Person”  means an individual, partnership, 
jo in t venture, priva te  or public corporation, associa­
tion, firm , public service company, politica l subd iv i­
sion, municipal corporation, governm ent agency, 
public u tility  district, o r any other entity, public or 
private, h ow ever organized.

(9 )  “ S ite”  means any proposed location on which 
any therm al pow er plant, related  or supporting 
facilities, and associated transmission lines o r nuclear 
installation m ay be located.

(1 0 ) “ S ite certifica te" means the b ind ing agree­
ment between the State o f Oregon and the applicant, 
authorizing the applicant to construct and operate a 
therm al pow er plant or nuclear installation on an 
approved site, incorporating all conditions imposed 
by the state on the applicant and a ll w arran ties g iven  
by  the applicant to the state.

(1 1 ) “ Therm al p ow er p lan t”  means an electrica l 
or any other fac ility , except gas turbines, w hich is 
nuclcar-fueled, geotherm al-fueled  or fossil-fu eled  
w ith  a name plate rating o f m ore than 200,000 k ilo ­
watts, fo r  generation and distribution o f e lectric ity , 
and associated transmission lines, but not including 
m ovable pow er plants the princip le use o f w hich is 
to supply pow er in emergencies.

(1 2 ) “ Transportation”  means intrastate trans­
port o f radioactive m ateria l destined fo r  o r derived  
from  any nuclear installation or the d e liv e ry  o f such 
m ateria l to a carrier fo r  transportation.

Section 3. A fte r  the e ffective  date .of this Act, 
no therm al pow er plant or nuclear installation shall 
be constructed or expanded unless a site certificate 
has been issued fo r  the site thereo f in the manner 
provided  in this Act. N o therm al p ow er p lant or nu­
clear installation shall operate except in con form ity  
w ith  the requirem ents o f this Act.

Section 4. (1 )  A n y  applicant fo r  a site certifi­
cate fo r  a thermal pow er p lant or nuclear installa­

tion shall be deem ed to have m et a ll the requ ire­
ments o f  this A c t re la tin g to e lig ib ility  fo r  a site 
certificate and a site certificate shall be issued by 
the governor upon the e ffec tive  date o f this act if:

(a )  The site has been approved p rior to the 
e ffec tive  date o f this A c t by  the G overnor’s Nuclear 
Coordinating Com m ittee a fte r  public hearing; or

(b )  The p lant o r installation was constructed 
and in operation  at least one yea r p rio r to the e ffec ­
t iv e  date o f this Act.

(2 )  Each applicant e lig ib le  fo r  a site certficate 
under this section shall pay the fees required by 
subsections (3 )  and (4 ) o f  section 21 o f this A c t 
and shall execute a Fite certificate in which the 
applicant agrees:

(a )  T o  ab ide by  the conditions o f a ll licenses, 
perm its and certificates requ ired  b y  the State o f 
O regon or any subdivision in the state to operate 
the p lant or installation and issued p rior to the 
e ffective  date o f this A c t; and

(b )  On and a fte r  January 1, 1972, to abide by 
the rules o f the N uclear and Therm al E nergy Coun­
cil adopted pursuant to this A ct.

Section 5. (1 )  There  is established a Nuclear 
and Therm al E nergy  Council consisting o f nine 
members, f iv e  o f  whom  shall be appointed by the 
G overnor as public members, subject to confirm ation 
by  the Senate in the m anner prescribed in ORS 
171.560 and 171.570. In  addition  to the public m em ­
bers, the Pu b lic  U t ility  Commissioner, the State 
Engineer, the State H ealth  O fficer and the D irector 
o f the Departm ent o f Environm ental Q uality shall 
be m em bers o f the council.

(2 )  The term  o f office o f  each public m em ber 
is fou r years, but a m em ber serves at the pleasure o f 
the Governor. B efore  the exp iration  o f the term  o f 
a public m em ber, the G overnor shall appoint a suc­
cessor whose term  begins on Ju ly  1 next fo llow ing. 
A  public m em ber is e lig ib le  fo r  reappointment but 
no public m em ber shall serve m ore than two fu ll 
terms. I f  there is a vacancy fo r  any cause, the 
G overnor shall m ake an appointm ent to become 
im m ed iate ly  e ffec tive  fo r  the unexpired term.

(3 )  N o  m em ber o f the N uclear and Therm al 
E nergy Council shall be an em ployee, d irector or 
retired  em p loyee  or d irector o f or a consultant to or 
have any pecuniary interest, other than an incidental 
in terest w hich is disclosed and made a m atter o f 
public record at the tim e o f the appointment to the 
council, in any u tility  operating o r interested in 
establishing a therm al p ow er plant or nuclear instal­
lation in this state o r in any m anufacturer o f e lec ­
trical o r nuclear equipm ent.

(4 )  N o  m em ber shall fo r  tw o years a fter the 
exp ira tion  o f his term  accept em ploym ent w ith  any 
u tility  o r nuclear installation.

Section 6. The N uclear and Therm al Energy 
Council shall:

(1 )  Conduct and prepare, independently or in
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cooperation w ith  others, studies, investigation, re ­
search and program s relating to a ll aspects o f site 
selection.

(2 )  A fte r  public hearings, designate areas w ith in 
this state that are suitable or unsuitable fo r  use as 
sites fo r  therm al p ow er plants and nuclear installa­
tions.

(3 ) Establish standards and prom ulgate rules 
that applicants fo r  site certificates must m eet includ­
ing, but not lim ited  to, standards o f financial ab ility, 
and qualifications as to ab ility  to construct and oper­
ate the therm al p ow er p lant or nuclear installation 
to w hich the site certificate applies and prescribe 
the form .

(4 ) Conduct public hearings on the proposed 
location o f any site a fter application is filed  therefor, 
and on the route o f associated transmission lines.

(5 )  Encourage vo lun tary  cooperation by  the 
people, m unicipalities, counties, industries, agricu l­
ture, and other pursuits, in establishing standards 
fo r  site selection.

(6 ) Advise , consult, and cooperate w ith  other 
agencies o f the state, politica l subdivisions, indus­
tries, other states, the Federa l G overnm ent and 
affected groups, in furtherance o f  the purposes o f 
this Act.

(7 )  Subject to the State M erit System  Law , 
em ploy personnel, including specialists, consultants 
and hearing officers, purchase m aterials and supplies, 
and en ter into contracts necessary to carry  out the 
purposes o f  this Act.

(8 )  D issem inate in form ation to the public w ith 
regard to the developm ent o f en ergy  resource and 
nuclear programs.

(9 )  P er fo rm  such other and fu rther acts as may 
be necessary, p roper or desirable to carry out e ffec­
t iv e ly  the duties, pow ers and responsibilities o f the 
council described in this Act.

Section 6a A l l  rules adopted by  the council pur­
suant to this A c t shall be adopted in the manner 
requ ired by  O RS chapter 183.

Section 7 In  perform ing  its duties and exercis­
ing its pow ers under this Act, the N uclear and 
Therm al E nergy Council shall subject to section 14 
o f this A c t set standards and prom ulgate rules for 
safety, construction and operation o f therm al plants 
and nuclear installation which shall take into account 
the fo llow in g :

(1 )  The health, sa fety  and w e lfa re  o f the public.
(2 )  Th e  effects o f waste heat, m oisture and 

operational rad ioactive discharge or other impact 
on the environm ent and associated natural resources 
and physical processes, including humans, air, water, 
fish and w ild life .

(3 )  Rules and regulations o f the federa l A tom ic 
E nergy Commission and the Environm ental P rotec­
tion A gency, or their successors.

(4 )  Land and w ater use characteristics o f any 
site, including but not lim ited  to the aesthetics o f the

site and the environm ent and the impact on present 
and fu ture use o f adjacent areas.

(5 )  Present and future industrial, com m ercial 
and residential p ow er needs by classes and amount 
fo r  each class.

(6 )  Beneficial use o f waste w a ter  developed  by 
thermal p ow er plant.

(7 )  The regulations, i f  any, o f  cities o r counties 
relating to the installations o f therm al p ow er plants 
or nuclear installations w ith in  the ir respective bor­
ders.

(8 )  A b ility  o f the affected area to absorb the 
industrial and population grow th  resu lting from  
operation o f the p lant or installation.

Section 7a (1 ) Each applicant fo r a site certifi­
cate must file  w ith  the Nuclear and Therm al Energy 
Council a notice o f intent to file an application fo r  a 
site certificate. The notice o f intent must describe 
the proposed site w ith  sufficient deta il to enable the 
council to id en tify  the proposed site.

(2 )  The N uclear and Therm al E nergy Council 
shall cause public notice to be g iven  w h enever a 
notice o f in tent is filed and p rov ide  a description o f 
the proposed site in sufficient deta il to in form  the 
public o f its location.

Section 8. (1 ) Applications fo r  site certificates 
shall be m ade to the N uclear and Therm al Energy 
Council on a fo rm  prescribed by  the council and 
accompanied by the fee requ ired  by section 21 o f 
this Act. The application m ay be filed not sooner 
than 12 months a fte r  filing o f the notice o f  intent.

(2 )  Proposed use o f a site w ith in  an area desig­
nated by the council as suitable fo r  location o f 
therm al p ow er plants or nuclear installations does 
not preclude the necessity o f the applicant obtain ing 
a site certificate fo r  the specific site.

(3 )  Copies o f the notice o f  intent and o f the 
application shall be sent fo r  com m ent and recom ­
mendation w ith in  specified deadlines established by 
the council to the Departm ent o f Environm ental 
Quality, the State W ater Resources Board, the Fish 
Commission o f the State o f Oregon, the State Gam e 
Commission, the State Board o f  Health, the State 
Engineer, the State Geologist, the State Forestry  
Departm ent, the Pub lic  U t ility  Com m issioner o f O re ­
gon, the State D epartm ent o f A gricu ltu re , the D e­
partm ent o f Transportation and the Econom ic 
D evelopm ent D ivision  in the E xecu tive Departm ent.

Section 9. The N uclear and Therm al E nergy 
Council shall study each site application  and m ay 
commission an independent study o f the effects o f 
the proposed p lant on the environm ent. The fu ll 
cost o f the study shall be paid from  the applicant’s 
fee  paid under subsection (2 ) o f section 21 o f this 
Act. H ow ever, i f  costs o f the study exceed the fee  
paid under section 21 o f this Act, the applicant must 
agree to pay any excess costs be fo re  they are 
incurred, and must pay such costs a fte r  they are 
incurred. I f  the costs are less than the fee  paid, the
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excess shall be refunded to the applicant. Expenses 
incurred fo r  site studies, other than those incurred 
fo r  studies authorized by this section, are the sole 
responsib ility o f the applicant.

Section 10. (1 )  Th e  N uclear and Therm al En- 
a rgy  Council shall hold public hearings in the 
affected area and elsew here, as it deem s necessary, 
on the application  fo r  a site certificate. A t  the con­
clusion o f  its hearings and upon receip t o f the study 
authorized under section 9 o f this A ct, but in no case 
m ore than 24 months a fte r  the application  is filed, 
the council shall e ith er recom m end or re jec t the 
application. The council must make its recom m enda­
tions by  the a ffirm ative vo te  o f at least six members, 
but w ith  a m ajority  o f  the public mem bers, approv­
ing or re jectin g  any application  fo r a certificate.

(2 )  R ejection  or recom m endation to gran t an 
application  together w ith  any conditions that mayr 
be attachec to the certificate, shall be subject to 
jud ic ia l r e v iew  pursuant to the provisions o f ORS 
chapter 183.

(3 )  Th e  certificate, i f  any, w ith  any conditions 
prescribed by  the N uclear and Therm al Energy 
Council, shall be prepared  and subm itted to the 
Governor.

Section 11. Except as provided  in  section 4 o f 
this Act, no site certificate shall be issued under this 
A c t until three years a fte r  the notice o f intent to 
app ly fo r  such a certificate is filed w ith  the Nuclear 
and Therm al E nergy  Council unless the council 
w a ives  the tim e requ irem ent. The council shall not 
w a ive  the tim e requ irem ent o f  this section until it 
has com pleted area studies o f the en tire  state.

Section 12. (1 )  A f t e r  exp iration  o f  the appeal 
period authorized by  O R S  183.480 or a fte r  an appeal 
is com pleted, the site certificate shall be executed by 
the G orvern or fo r  the State o f  O regon  and by the 
president and secretary o f the applicant on resolution 
o f the board o f d irectors o f the applicant.

(2 )  The certificate shall authorize the applicant 
to construct and operate the pr oposed therm al pow er 
plant o r nuclear installation  sui jec t to the conditions 
set forth  in  such certificate.

(3 )  The site certificate shall contain conditions 
fo r  the protection  o f the public health and safety 
and shall requ ire both parties to abide by state law  
and rules o f the council in effect on the date the site 
certificate is executed except that upon a clear 
show ing that there is danger to the public health 
and sa fety  that requ ires stricter law s or rules, the 
state m ay subject to section 14 o f this A c t requ ire 
com pliance w ith  such stricter law s or rules.

(4 ) The site certificate shall contain the app li­
cant's w arren ties as to its ab ilities requ ired  under 
subsection (3 ) o f section 6 o f this Act, its provisions 
as to protection  o f  the public health and sa fety  and 
as to tim e o f com pletion  o f construction.

(5 ) Subject to the conditions set forth  therein, 
any certificate signed by  the G overnor shall bind

the state and a ll counties and cities and political 
subdivisions in this state as to the approval o f the 
site and the construction and operation o f the p ro­
posed therm al pow er p lant o r nuolear installation. 
A ffected  state agencies shall issue the appropriate 
perm its, licenses and certificates necessary to con­
struction and operation  o f the p lant or installation, 
subject on ly  to condition o f the site certificate. Each 
state agency that issues a perm it, license or certificate 
shall continue to exercise en forcem ent authority 
o ve r  such perm it, license o r certificate.

(6 ) Except as site certificates are authorized un­
der section 4 o f this A ct, the G overnor m ay refuse to 
execu te a site certificate subm itted by  the Nuclear 
and Therm al Energy Council but he cannot execute 
a site certificate application rejected  by the council. 
I f  the G overnor does not sign the certifica te w ith in 
30 days a fte r  it  is subm itted to him, the certificate is 
void.

Section 13. The N uclear and Therm al Energy 
Council has continuing au thority  o ver  the site fo r 
which the site certificate is issued and m ay inspect 
the site at any time.

Section 14 (1 )  The N uclear and Therm al Ener­
g y  Council shall adopt sa fety  standards prom ulgated 
as rules fo r  the operation  o f a ll therm al pow er plants 
and nuclear installations, provided , how ever, that 
the state shall not requ ire a certificate holder to meet 
sa fety  standards m ore stringent than those o f the 
federa l A tom ic  E nergy Commission or to use any 
equipm ent or procedures that w ou ld  cause the holder 
to lose any federa l license requ ired  fo r  operation o f 
the plant o r installation. Such standards shall in­
clude but need not be lim ited  to:

(a )  Emission standards at the low est practicable 
lim its, tak ing into account the state o f technology and 
the economics o f im provem ents in relation  to the 
benefits to public health and sa fety  and in relation 
to the u tilzation  o f nuclear en ergy  in the public 
interest;

(b )  A l l  necessary sa fety  devices and procedures;
and

(c )  Th e  accumulation, storage, disposal and 
transportation o f  wastes including nuclear wastes.

(2 ) The N uclear and Therm al E nergy  Council 
shall establish a 24-hour, continuing program  fo r 
m onitoring the environm ental and ecological effects 
o f the construction and operation  o f therm al power- 
p lants and nuclear installations to assure continued 
com pliance w ith  the term s and conditions o f the 
certificate and the sa fety  standards adopted under­
subsection (1 ) o f  this section.

(3 ) The council m ay perform  the testing and 
sam pling necessary fo r  the m onitoring program  or 
it m ay requ ire the operator o f the plant to perform  
the necessary testing or sam pling pursuant to stand­
ards established by the council. The council shall 
have access to operating logs, records and reprints 
o f the certifica te holder, including those requ ired by
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the fed era l A tom ic  E nergy Commission.
(4 )  Th e  m onitoring program  may be conducted 

in cooperation w ith  any fed era lly  operated program  
i f  the in form ation ava ilab le  therefrom  is acceptable 
to the council, but no federa l program  shall be sub­
stituted to ta lly  fo r  m onitoring supervised by  the 
council.

(5 )  The m onitoring program  shall include m on­
itoring o f  the transportation process fo r  a ll rad io­
a ctive  m ateria l rem oved from  any nuclear installa­
tion.

Section 15. (1 )  In cooperation w ith  appropriate 
federa l agencies, the Nuclear and Therm al Energy 
Council shall regu late the transportation process fo r  
a ll rad ioactive m ateria l derived  from  or destined fo r 
any nuclear installation.

(2 )  Th e  holder o f a site certifica te fo r  a nuclear 
installation  and any transporter o f rad ioactive 
m ateria ls from  such installation must keep the coun­
c il in form ed on the procedures, routes and schedules 
fo r  the transportation o f such materials.

Section 16. (1 )  The N uclear and Therm al En­
e rgy  Council shall appoint a N uclear and Therm al 
E nergy Coordinator w ho shall serve at the pleasure 
o f the council and w ho shall have no pecuniary 
interest in the electrica l or nuclear industry. In 
addition to his other duties, the coordinator shall 
serve as execu tive  secretary to the council and p er­
fo rm  such other duties as the council requires.

(2 )  Unless otherw ise provided  by ORS 292.505 
to 292.790, the coordinator shall receive such salary 
as is fix ed  by  the N uclear and Therm al E nergy Coun­
cil. In addition to his salary, subject to applicable 
law  regu lating trave l and other expenses o f  state 
officers and em ployes, the coordinator shall be re ­
imbursed fo r  his actual and necessary trave l and 
other expenses incurred in the perform ance o f his 
official duties.

Section 17. (1 )  The N uclear and Therm al En­
e rg y  Council shall designate the county planning 
commission or commissions as a special advisory  
group in any counly or counties wherein  a proposed 
site is located upon filing o f a site application there­
for. I f  no planning commission exists in any county 
o r counties, an advisory group shall be selected by 
the govern in g  body or bodies o f  the affected county 
or counties.

(2 )  In addition to advisory  groups requ ired by 
subsection (1 ) o f  this section the Nuclear and T h er­
m al E n ergy  Council m ay establish such special 
adv isory  groups as are considered necessary. Such 
advisory  groups shall include mem bership as deter­
m ined by  the council to represent interests and 
d isciplines as needed to carry out the responsib ility 
assigned to such advisory groups, which shall report 
findings, recommendations and decisions to the 
council.

(3 )  Subject to applicable laws regu lating tra ­
ve l and other expenses o f state officers and em ployes,

members o f any advisory com m ittee appointed under 
subsection (1 ) o f  this section shall rece ive  no com ­
pensation but m ay receive the ir actual and necessary 
travel and other expenses incurred in the p erfo rm ­
ance o f their official duties.

Section 18. (1 )  Each state agency and political 
subdivision in this state that is concerned w ith  the 
applications and uses o f therm al energy  and radiation 
shall in form  the Nuclear and Therm al E nergy Coun­
cil p rom ptly  o f its activ ities and program s re la ting 
to therm al energy  and radiation.

(2 ) Each state agency proposing to adopt, amend 
or rescind a ru le relating to nuclear and therm al 
energy developm ent first shall file a copy o f its p ro­
posal w ith  the N uclear and Therm al E nergy Council, 
which m ay order such changes as it considers neces­
sary to conform  to state po licy as stated in section 1 
o f this Act.

(3 )  The e ffec tive  date o f a rule re la tin g  to nu­
clear and therm al energy developm ent, o r an am end­
m ent or rescission thereof, shall not be sooner than 
10 days subsequent to the filin g  o f a copy o f  such 
proposal w ith  the N uclear and Therm al E nergy 
Council.

(4 )  The requirem ents o f this section are in 
addition to, and not in lieu  o f the provisions o f  O RS 
183.350.

Section 19. (1 )  The N uclear and Therm al En­
e rgy  Council shall annually e lect from  am ong the 
public members a chairman and v ice  chairm an w ith  
such powers and duties as the council imposes. The 
council m ay m eet as o ften  as it requ ires at a tim e 
and place determ ined by the council. S ix  m em bers 
constitute a quorum. The G overnor o r the chairman 
o f the '->uncil m ay call a special m eeting, to be held 
at a ’ / p lace in this state designated by  the person 
caning the m eeting, upon 24 hours’ notice to each 
member.

(2 )  Council m em bers shall be en titled  to com ­
pensation and expenses as provided  in O RS 292.495.

Section 20. (1 )  Except as provided  in subsec­
tion (2 ) o f this section, any in form ation  filed o r sub­
m itted pursuant to this A c t shall be made ava ilab le  
fo r  public inspection and copying during regu lar 
office hours o f the N uclear and Therm al E nergy 
Council at the expense o f any person requesting 
copies.

(2 )  A n y  inform ation, other than that relating 
to the public safety, re la ting to secret process, device, 
or method o f m anufacturing or production obtained 
in the course o f inspection, investigation  or activ ities  
under this A c t shall be kept confidential and shall 
not be made a ptfft o f public record o f  any hearing.

Section 21. (1 )  E very  person filing  notice o f 
intent to file fo r  a site certificate shall submit a fee 
o f $5,000 fo r  each site so indicated. I f  the person 
subsequently becomes an applicant fo r a site ce rtifi­
cate, the amount paid at the tim e notice o f intent is
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filed shall be credited against the amount o therw ise 
due under subsection (2 )  o f this section.

(2 )  E ve ry  applicant fo r a site certificate shall 
submit to the N uclear and Therm al E nergy Council 
along w ith  the application fo r  a site certificate an 
amount equal to $0.05 per k ilow a tt o f net e lectric  
capacity fo r  the proposed therm al pow er p lant or an 
amount equal to $1,000 fo r  each $1 m illion  o f  capital 
investm ent in the proposed nuclear installation, less 
any am ount credited under subsection (1 )  o f this 
section. H ow ever, the fee shall not be less than 
$5,000 fo r  each application fo r  a site or fo r expansion 
thereof.

(3 )  Each holder o f a certificate under this A c t 
shall pay an annual fee, due Ju ly 1 o f each year, o f 
$0,025 per k ilow a tt o f  net e lectric  capacity o f a 
therm al p o w er  plant o r $300 fo r  each $1 m illion  o f 
capital investm ent in a nuclear installation. H o w ­
ever, the annual fee shall not be less than $250 fo r 
each certificate.

(4 )  In addition to the annual fe e  requ ired  under 
subsection (3 )  o f this section, each e lectric  u tility  in 
this state shall pay annually, by  Ju ly  1 o f each year, 
its share o f  $100,000. Each share shall be determ ined 
on the ratio  that the annual k ilow att hour ■ S s o f 
each e lec tr ic  u tility  bears to the annual total . _>watt 
hour sales o f a ll such utilities, as determ ined by the 
Pu b lic  U t ility  Commissioner.

(5 )  E xcep t as a portion o f the application fee  
m ay be refunded under section 9 o f this Act, funds 
received  under this section are continuously appro­
priated  to the N uclear and Therm al E nergy Council 
to pay expenses incurred under this Act.

(6 )  Reactors operated by  a college, un iversity  
or graduate center fo r  research purposes and e lectric  
u tilities not connected to the N orthw est P ow er  G rid  
are exem pt from  the fee  requirem ents o f  subsections
(3 )  and (4 )  o f  this section.

Section 21a. The N uclear and Therm al E nergy 
Council m ay receive g ifts  and grants and expend 
funds rece ived  on ly  fo r  the purposes o f  this A ct, in 
the m anner consistent w ith  state law.

Section 22. (1 )  A n y  person m ay appear person­
a lly  o r by  counsel to present testim ony in any 
hearing b e fo re  the N uclear and Therm al E nergy 
Council on any application fo r  a site certificate.

(2 )  The council may, by p roper order, perm it 
any person to becom e a party  com plainant or d e fen d ­
ant by  in terven tion  who appears to have an interest 
in the results o f the hearing or who represents a 
public intexest in such results. H ow ever, the request 
fo r  in terven tion  must be m ade before the final taking 
o f ev idence in the hearing.

(3 )  A n y  person authorized to in tervene in the 
hearing on a site certificate m ay appeal the recom ­
m endation o f the council’s recom m endation in the 
m anner prescribed in O RS chapter 183. Such 
recom m endation shall be deem ed a final ord er for 
purposes o f such appeal.

Section 23. Pursuant to the procedures fo r  con­
tested cases in O RS chapter 183, a certificate m ay be 
revoked  or suspended:

(1 )  F o r  any breach o f a w arran ty ; or
(2 )  F o r fa ilu re  to maintain safety standards or 

to com ply w ith  the terms or conditions o f the certifi­
cate; or

(3 )  For vio lation  o f the provisions o f this A c t or 
rules adopted pursuant to this Act.

Section 24. W ithout p rio r adm in istrative p ro ­
ceedings, a circu it court m ay issue such restrain ing 
orders, and such tem porary and perm anent in junc­
tive  ie l ie f  as is necessary to secure com pliance w ith 
this A c t or w ith  a site certificate issued pursuant to 
this Act.

Section 25. (1 )  In instances w here the N uclear 
and Therm al E nergy Council determ ines e ith er from  
its m on itoring or surveillance that there is danger 
o f v io la tion  o f  a sa fety  standard adopted under sec­
tion 14 o f this A c t from  the continued operation  o f a 
plant o r installation, it m ay order tem porary reduc­
tions o r  curtailm ant o f operations until such tim e as 
p roper sa fety  precautions can be taken.

(2 )  An  order o f  reduction or curtailm ent shall 
he entered on ly  a fte r  notice to the plant o r installa­
tion and on ly  a fte r  a reasonable time, considering the 
exten t o f the danger, has b een 'a llow ed  fo r  repairs or 
other alterations that w ou ld bring the p lant o r instal­
lation into con form ity w ith  applicable sa fety 
standards.

Section 26. (1 )  W henever in the judgm ent o f 
the N uclear and Therm al E nergy Council from  the 
results o f m on itoring o r surveillance o f operation o f 
any therm al pow er plant there is cause to be lieve  
that there is c lear and im m ediate danger to the 
public health and sa fety  from  continued opei’ation o f 
the p lant or installation, the council shall, in coopei-a - 
tion w ith  appropriate state and federa l agencies, 
w ithou t hearing or p rior notice, order the operation 
o f the p lant halted by service o f the order on the 
p lant superintendent. W ith in  24 hours a fte r  such 
order, the council must appear in the appropriate 
circu it court to petition  fo r  such re lie f as is a fforded 
under section 24 o f  this A ct and m ay commence 
proceedings fo r  revocation  o f the site certificate if 
grounds thereo f exist.

(2 )  W henever, in the judgm ent o f the N uclear 
and Therm al E nergy Council, there is cause to be­
lie v e  that there is c lear and im m ediate danger to 
the public health and sa fety  from  the accumulation, 
storage, disposal or transportation o f rad ioactive 
w aste o f the nuclear installation, the council shall in 
cooperation w ith  appropriate state and federa l 
agencies, w ithout hearing or p rio r notice, order such 
accumulation, storage, disposal o r transportation 
halted or im m ediately  impose sa fety  precautions by 
serv ice  o f the order on the officer responsible fo r  the 
accumulation, storage, disposal o r transportation.



W ithin  24 hours a fte r  such an order, the council 
m ust ap p ear in the appropriate c ircu it court to p e ti­

tion for the re lie f  afforded u n d er section 24 of this  

Act.

Section  27. (1 )  A c iv il p ena lty  in an am ount 
not le ss  than $ 1,000 per day nor m ore than $25,000 
p er d ay  for each  day of construction or operation in 
m ateria l v iolation of th is A ct or in m ateria l violation  
of a n y  s ite  certifica te  issued  pursuant to th is Act 

m ay b e assessed  by the c ircu it court.
(2 )  V iolation of an order en tered  pursuant to 

section 26 of th is A ct is p un ishab le  upon conviction  

by a fine of $50,000. Each day of violation constitutes  

a sep a ra te  offense.

S ection  28. N otw ithstanding section  5 of th is  
Act, of the public m em bers first appointed to the  

N uclear and T herm al E nergy C ouncil:
(1 )  One shall be appointed for a term  ex p ir in g  

Ju n e  30, 1973.
(2 )  Two shall be appointed for term s ex p ir in g  

Ju n e  30, 1974.
(3 )  Two shall be appointed for term s ex p ir in g  

Ju n e  30, 1975.

Section 29. This A ct being n ecessary  for the  
im m ed iate  preservation  of the p ub lic  peace, health  

and safety , an em ergen cy  is d eclared  to ex ist, and  
th is A ct shall take effect on its passage.

S igned  by  G overnor Tom M cCall, Ju n e  30, 1971
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committee
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Introduced: l / l V / 2
Referred: State Affairs
and Finance

BY THE RULES COMMITTEE BY 
IN THE HOUSE REQUEST OP THE GOVERNOR

HOUSE BILL NO. 511

IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act making a supplemental appropriation to the

Office of the Governor for participation in the

Western Nuclear Compact; and providing for an

effective date."

BE IT ENACTED BY THE LEGISLATURE OP THE STATE OF ALASKA:

- Section 1. The sum of $10,000 is appropriated from the general fund

to the Office of the Governor for purposes of state participation in the

Western Nuclear Compact for the fiscal year ending June 30, 1972.

* Sec. 2. This Act takes effect on the day after its passage and

approval or on the day it becomes law without approval.

-1- HB 511



WILLIAM A.  E C A N
GOVERNOR

OFFICE OF THE GOVERNOR

January 13/ 1972

The Honorable Gene Guess 
Speaker of the House 
Alaska State Legislature 
Juneau, Alas k a  99801

Pursuant to the Uniform Rules of the Legislature,
X am transmitting a bill entitled "An A c t  making a 
supplemental appropriation to the Office of the Governor 
for participation in the Western Nuclear Compact, and 
providing for an effective date."

This bill appropriates $10,000 from the general fund to 
the Office of the Governor for purposes of state partici­
pation in the Western Nuclear Compact for the fiscal year 
ending June 30, 1972.

e •

Sincerely yours^

William A 
Governor



O F F I C E  O F  THE G O V E R N O R

10; P  Myrton Charney, Director .
Division of Budget and Management 
Department of Administration

from: Warren W. Wiley
A dministrative Assistant 

to the Governor

datd October 5, 1 9 7 1 !

EutuEcr: Supplemental Request

' 1

Due to an oversight in preparation of the Fiscal Year 1972 
budget, funds were not appropriated for Alaska's membership 
i n  the Western Interstate Nuclear Compact. ......... .

It  is, therefore, necessary that a request be made for 
supplemental funding for the $10,000 membership fee. I would 
appreciate y o u r  assistance and consideration.

H B  57/ R e c

oct

n u t > a s i * «...

o i n n



S T A T E  O F  A L A S K A
D;-yi:. of AcV.iinioirc.lion
E ucl^ct &  .M in u go tn on t D iv .

ST A T E  P.-'! EM T  O F  P R O G R A M

Fo r the Ficce! Y ea r E n d in g  June 30, 1972

A G E N C Y

O P E R A T I N G "
P R O G R A M

A C T I V I T Y

F U N C T I O N

Office of the Gov. 

E x e cutive Office 01

T he W e s t e r n  Interstate Nucl e a r  Compact was organized to promote cooperation among 
m e m b e r  states in the development and u t i lization of nuclear technology and its application 
to industry. A l a s k a ' s  mem b e r s h i p  gains for the state a rich source of current information 
on the p e a ceful uses of nuclear energy.

o

The C o m pact staff is involved in collecting, correlating, and m a k i n g  available to member 
states i n formation developed as a result of usage for nuclear energy other than for defense 
or po w e r  generation. •

C o m p a c t  m e m b e r s h i p  entitles memb e r  states to participate in training programs pertinent 
to n u c lear energy, medicine, or education. .

The Board and its staff continually studies State laws and regulations that concern 
industry, health, safety, and industrial uses of nuclear energy.

The C o m p a c t  has formulated and continues to update a regional plan for cop i n g  with 
a n u c l e a r  incident of any type or magnitude. '.

M e m b e r s h i p  in the Compact guarantees mem b e r  states full cooperation and a s sistance 
from ot h e r  m e m b e r  states in case of nuclear incident, •
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I ,  the undersigned, an employee o f the State o f Alaska, do hereby certify
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o f the orig inal records o f the State o f Alaska as accumulated during the

regular course o f business, and that it is the established p o licy  and practice

o f this State to m icro film  its records and to dispose of the originisl records

after m icro film  reproductions have been made,
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The Legislature of State of Alaska
'S. ' F ISCAL NOTE

‘ * , ' Second Session - Seventh State L egislature

I. REQUEST ' •
Hill Identification:________ House Bill n -j . 512_________________________________
Tit l e :_______ Relating to computation of taxable ir.ccme under the Alaska Hat: Income

Requested by:____ Legislative Finance______________ Date: 1-17-72__________ Tax
Return Date Requested:__________ 1-31-72________________________________________
Agency : _• Revenue_________________ P r o g r a m :_____ Fiscal_Services__________

II. FISCAL DETAIL
Budget Request Unit(s) Affected: ________
A. EXPENDITURES: (Thousands of dollars)'

OBJECT FY 72 FY 73 FY 74 FY 75 FY 76 FY 77
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES

1 T

700 GRANTS, CLAIMS, ETC.

TOTAL NONE NONE NONE NONE NONE NONE

B. FUNDING: (Thousands of dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER

C. POSITIONS:

PERMANENT/TEMPORARY -0-/ / / / / /
MAN MONTHS (P./T.) -o-/ ... / / / / /

III. ANALYSIS (See Fiscal Note Preparation Instructions, Section III)

See attached memorandum from A. L. Bue, Supervisor, Corporate Income Tax Unit, 

Audit Division, Department of Revenue concerning additional revenues to be 

gained under the provisions of House Bill 512 which does not allow the taxpayer to 

apply as a credit against his tax liability the job development investment credit 

allowed as to Federal taxes under Internal Revenue Code Sec. 50.

IV. ATTACHMENTS

. R. D. Stevenson

Deputy Commissioner
Original: Legislative Finance Department of Revenue
c c : Budget and Management

Prime Sponsor (First Legislator Named)



subject: Fiscal Note Request-

HB 512

Following are revised Corporate Income Tax Unit revenue projections (which take 

into consideration HB 512) compared with current projections:

. (Thousands of. dollars) «

FY 73 FY 74 FY 75 FY 76 FY 77

HB 512 projection 

Current projection

$7,072.6

6,906.9

$8,454.0

8,288.3

$8,893.3

8,726.6

$8,930.7

8,708.7

$8,776.3

8,563.1

Net gain in revenues $ 165.7 $ 165.7 $ 166.7 $ 222.0 $ 213.2

BASIS FOR PROJECTIONS: (Percentages)

FY 73 FY 74 FY 75 FY 76 FY 77

HB 512 growth rate 8.4 22.4 23.2 16.2 7.2

Projected growth rate 6.0 20.0 ’ 20.0 13.0 4.0 ‘

Growth rate increase 2.4 2.4 3.2 3.2 3.2

These growth rates take into consideration the new accelerated deprecia­

tion, the North Slope Pipeline, the advent of increased activity centered around 

oil feeder and gathering system construction in 1977, and the provisions of HB 512 

which does not allow the taxpayer to apply as a credit against his tax liability 

the job development investment credit allowed as to Federal taxes under Internal 

Revenue Code Sec. 50.

ALB:mbc

02-001
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S e e .  2 0 7 .  W a i v e r  o f  p e n a l t y  f o r  u n d e r p a y ­

m e n t  o f  1 9 7 1  e s t i m a t e d  i n c o m e  

t a x .

S e c .  2 0 8 .  A d j u s t m e n t  o f  w i t h h o l d i n g .

S e c .  2 0 9 .  C h a n g e s  i n  r e q u i r e m e n t s  o f  

d e c l a r a t i o n  o f  e s t i m a t e d  i n ­

c o m e  t a x  b y  i n d i v i d u a l s .

S e c .  2 1 0 .  E x p e n s e s  t o  e n a b l e  i n d i v i d u a l s "  t o  

b e  g a i n f u l l y  e m p l o y e d .

S e c .  2 1 1 .  L e v i e s  o n  s a l a r i e s  a n d  w a g e s .

T I T L E  I I I — S T R U C T U R A L  

I M P R O V E M E N T S

S e c .  3 0 1 .  U n e a r n e d  i n c o m e  o f  t a x p a y e r s  

w h o  a r e  d e p e n d e n t s  o f  o t h e r  

t a x p a y e r s .

S e c .  3 0 2 .  L i m i t a t i o n  o n  c a r r y o v e r s  o f  u n ­

u s e d  c r e d i t s  a n d  c a p i t a l  l o s s e s .

S e c .  3 0 3 .  A m o r t i z a t i o n  o f  c e r t a i n  e x p e n d i ­

t u r e s  f o r  o n - t h e - j o b  t r a i n i n g  

a n d  f o r  c h i l d  c a r e  c e n t e r s .

S e c .  3 0 - 1 .  E x c e s s  i n v e s t m e n t  i n t e r e s t .

d e c .  3 0 3 .  F a r m  l o s s e s  o f  e l e c t i n g  s m a l l  

b u s i n e s s  c o r p o r a t i o n s .

S e c .  3 0 6 .  C a p i t a l  g a i n  d i s t r i b u t i o n s  o f  c e r ­

t a i n  t r u s t s .

S e c .  3 0 7 .  A p p l i c a t i o n  o f  W e s t e r n  H e m i s ­

p h e r e  T r a d e  C o r p o r a t i o n  p r o ­

v i s i o n  u n d e r  t h e  V i r g i n  I s l a n d s  

t a x  l a w s .

S e c .  3 0 8 .  C a p i t a l  g a i n s  a n d  s t o c k  o p t i o n s .

S e e .  3 0 9 .  C e r t a i n  t r e a t y  c a s e s .

S e c .  3 1 0 .  B r i b e s ,  k i c k b a c k s ,  m e d i c a l  r e ­

f e r r a l  p a y m e n t s ,  e t c .

S e e .  3 1 1 .  A c t i v i t i e s  n o t  e n g a g e d  i n  f o r  

p r o f i t .

S e c .  3 1 2 .  C e r t a i n  d i s t r i b u t i o n s  t o  f o r e i g n  

c o r p o r a t i o n s .

S e c .  3 1 3 .  O r i g i n a l  i s s u e  d i s c o u n t .

S e c .  3 1 4 .  I n c o m e  f r o m  c e r t a i n  a i r c r a f t  a n d  

v e s s e l s .

S e c .  3 1 5 .  I n d u s t r i a l  d e v e l o p m e n t  b o n d s .

S e c .  3 1 6 .  D i s c l o s u r e  o r  u s e  o f  i n f o r m a t i o n  

b y  p r e p a r e r s  o f  i n c o m e  t a x  

r e t u r n s .

T I T L E  I V — E X C I S E  T A X

S e c .  4 0 1 .  R e p e a l  o r  s u s p e n s i o n  o f  m a n u ­

f a c t u r e r s  e x c i s e  t a x  o n  p a s ­

s e n g e r  a u t o m o b i l e s ,  l i j j h t - d u t y  

t r u c k s ,  e t c .

S e c .  4 0 2 .  C r e d i t  a g a i n s t  t a x  o n  c o i n - o p e r ­

a t e d  g a m i n g  d e v i c e s .

T I T L E  V — D O M E S T I C  I N T E R N A ­

T I O N A L  S A L E S  C O R P O R A T I O N S

S e e .  5 0 1 .  D o m e s t i c  i n t e r n a t i o n a l  s a l e s  

c o r p o r a t i o n s .

S e c .  5 0 2 .  D e d u c t i o n s ,  c r e d i t s ,  e t c .

S e e .  5 0 3 .  S o u r c e  o f  i n c o m e .  .

S e c .  5 0 1 .  P r o c e d u r e  a n d  a d m i n i s t r a t i o n .

S e c .  5 0 5 .  E x p o r t  t r a d e  c o r p o r a t i o n s .

S e c .  5 0 6 .  S u b m i s s i o n  o f  a n n u a l  t c p o r t s  t o  

C o n g r e s s .

S e c .  5 0 7 .  G e n e r a l  r f i ’e c t i v c  d a t e  o f  t i t l e .

T I T L E  V I — J O B  D E V E L O P M E N T  R E ­

L A T E D  T O  W O R K  I N C E N T I V E

P R O G R A M

S e c .  6 0 1 .  T a x  c r e d i t  f o r  c e r t a i n  e x p e n s e s  

i n c u r r e d  i n  w o r k  i n c e n t i v e  

p r o g r a m .

T I T L E  V I I — T A X  I N C E N T I V E S  F O R

C O N T R I B U T I O N S  T O  C A N D I D A T E S

F O R  P U B L I C  O F F I C E

S e c .  7 0 1 .  A l l o w a n c e  o f  c r e d i t .

S e c .  7 0 2 .  D e d u c t i o n  i n  l i e u  o f  c r e d i t .

S e e .  7 0 3 .  E f f e c t i v e  d a t e .

T I T L E  V I I I — F I N A N C I N G  O F  P R E S I ­

D E N T I A L  E L E C T I O N  C A M P A I G N S

S e c .  8 0 1 .  P r e s i d e n t i a l  E l e c t i o n  . C a m p a i g n  

F u n d  A c t .

S e e .  8 0 2 .  M i s c e l l a n e o u s  a m e n d m e n t s .

(c )  A mendment of to i t  code.—  
Except as otherwise expressly pro­

vided, w henever in this Act an 
am endm ent is expressed in terms of 

an am endm ent to a  section or other 
provision, die reference is to a section  

or other provision of the Internal Rev­

enue Code of 1954. .

T IT L E  I— JO B  D E V E L O PM E N T  

IN V E ST M E N T  C R E D IT ; D E­
PR EC IA T IO N  R E V ISIO N

Sec. 101. R estoration of Invest­
ment C redit.

(a )  Subparl B of part IV  of sub­

chapter A of chapter 1 (relating to 
rules for com puting credit for invest­

m ent in certain depreciable property) 
is am ended by adding at the end 

thereof the following new  section: 

“Sec. 50. R estoration of Credit.
“ (a ) G eneral rule.— Section 49  

(a) (relating to termination of credit) 
shall not apply to property—

“ (1) T h e construction, recon­

struction, or erection of w hich—  
“ (A ) is completed by the tax­

payer after August 15, 1971, or 

“ (B) is begun by the taxpayer 

after M arch 31, 1971, or  
“ (2) which is acquired by the 

taxpayer—

“ (A ) After August 15, 1971,

or

“ (B) after M arch 31, 1971, 
and before August 16, 1971. pur­

suant to an order w hich the tax­

payer establishes was placed after  

M arch 31, 1971.

“ (b ) T ransitional rule.— h i ap­

plying section 1 5 ( c ) ( 1 ) ( A )  in the case 

of property described in subsection 

( a ) ( 1 ) ( A )  the construction, recon­

struction, or erection of w hich is begun  

before April 1, 1971, there shall be 
taken into account only that portion of 

the basis which is properly attributable  
to construction, reconstruction, or erec­

tion after August 15, 1971. T his sub­

section shall not apply to pre-term ina­

tion property (within the m eaning of 
section -1 9 (h )).”

(b) C onforming amendments.—
( 1) Section 4 9 (a )  (relating  to ter­

m ination of credit) is am ended by add­

ing at the end thereof the following 

new sentence: “This subsection shali 
not apply to property described in 
section 50.”

(2) Section 4 9 (b ) (defining pre­

termination property) is am ended by 
striking out “For purposes of this sec­

tion” and inserting in lieu thereof 
“ For purposes of this subpart” .

(3 ) Section 4 9 (d )  frelating to 
property placed in service after 1975) 
is hereby repealed.

(4 ) T h e heading for section 49 is 
amended to read as follows:

“Sec. 49. T ermination for Period 
Beginning A pril 19, 1969, and 
Ending D uring 1971.”

(5) T h e  table of sections for sub­

part B of part IV  of subchapter A of 

chapter 1 is am ended by striking out 
the item relating- to section 49 and in­

serting in lieu thereof the following:

“ S e e .  4 9 .  T e r m i n a t i o n  f o r  p e r i o d  b e ­

g i n n i n g  A p r i l  1 9 ,  1959, 
a n d  e n d i n g  d u r i n g  1971. 

“ S e c .  5 0 .  R e s t o r a t i o n  o f  c r e d i t . ”

(c ) Accounting for investment
CREDIT IN CERTAIN FINANCIAL REPORTS 
AND REPORTS TO FEDERAL AGENCIES.—

( 1) In  G eneral.— It was the in­

tent of the Congress in enacting, in 
the Revenue Act of 19G2. the invest­

m ent credit allowed by section 33 of 

the Internal R evenue Code of 195-!, 

and it is the intent of the Congress in 
restoring that c ied it in this Act, to 
provide an incentive for m oderni­

zation and growth of private indus­

try. Accordingly, notwithstanding 

any other provision of law, on and 
af* r the date of the enactm ent of 
this Act—

(A ) no taxpayer shall be re­

quired to use, for purposes of fi­
nancial reports subject to the 

jurisdiction of any Federal agency 
or reports m ade to any Federal 

agency, any particular method of 

accounting for the credit allowed 

by such section 38,
(B ) a taxpayer shall disclose, in 

any such report, the method of ac­

counting for such credit used by 
him for purposes of such report, 
and .

(C ) a taxpayer shall use the 
same method of accounting for 
such credit in all such reports 

made by him, unless the Secretary
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of the Treasury or his delegate  
consents to a change to another 
method.

(2) Exceptions. —  Paragraph
( 1) shall not apply to taxpayers who

® ubjecl to the provisions of sec- 
-1-6(e) of the Internal R evenue  

Code of 1954 (as added by section 
105(c) of this Act) or to sec tio : 203

(c )  of the R evenue Act of 1964 (as 
modified by section 105(c) of this 
A ct).

Sec. 102. D etermination ok Q uai.i- 
fif.d Investment.

(a) C hange in useful life 
BRACKETS.—

(1 ) Section IS(c) (2 )  (relating to 

applicable percentage for purposes 
of determ ining qualified investm ent) 
is am ended—

(A ) by sink ing  out “4 years” 

and inserting in lieu thereof “3 
years”,

^ f ^ ( B )  by striking out “6 years” 
each place it appears and insert­

ing in lieu thereof “5 years”, and

(C ) by striking out “3 years” 
each place it appears and insert­

ing in lieu thereof “ 7 years” .

(2) T h e  second sentence of sec­

tion 4 3 ( a ) ( 1 )  (defin ing section 33  
property) is am ended by striking out 

‘‘4 years” and inserting in lieu there­

of “3 years” .

(b) U seful life for investment 
credit purposes.— T h e second sen­
tence of section 4 6 (c )  (2) is am ended  
to read as follows:

“For purposes of this subpart, the  
useful life of any property shall be 

the useful life used in com puting the  

allowance for depreciation under  

section 167 for the taxable year in 
which the property is placed in 

service.”

(c) T echnical amendment.—  
Section 4 7 (a )  (6) (A) (relating to air­

craft used outside the U nited States 
after April 18, 1969) is am ended by 
striking out “4 years” and inserting in 

lieu thereof “3J/j years” .

(d) Effective dates.—

( 1) T h e am endm ents m ade by 
subsections (a )  and (b ) shall apply  
to property described in section 50 of 
the Internal R evenue C ode of 1951

(2 )  In redeterm ining qualified in ­

vestment for purposes of section 47 

(a) of the Internal R evenue Code of

1954 -in the case of any property 
which ceases to be section 38 prop­

erty with respect to the taxpayer after  
August 15, 1971, or which becomes 
public, utility property after such 
date, section -15(c) (2 ) of such Code 

shall be applied as am ended by sub­

section (a ) .

(3 ) T he am endm ent m ade by 
subsection (c) shall apply to leases 
executed after April 18, 1969.

Sr.c. 103. Limitation o r Credit to 
D omestic Products.

Section 4 3 (a )  (relating to definition  
of section 38 property) is am ended by 
adding after paragraph (6) the follow­

ing new  paragraph:

“ (7 ) Property completed

ABROAD OR PREDOMINANTLY OF FOR­
EIGN ORIGIN.—

“ (A) In  general.— Property 

(other than pre-termination prop­

erty) shall not be treated as sec­

tion 38 property if—

“ (i)  such property was com­

pleted outside the United States, 

or

“ (ii) less than 50 percent of 
the basis of such property is at­

tributable to value added with­

in the United States.

“ For puiposes of this subpara­

graph, the term ‘United States’ 

includes the Commonwealth of 
Puerto Rico and the possessions of 

the United States.

» “(B) Period of application

of paragraph.— Except as pro­

v id e d  in subparagraph (D ), sub­
paragraph (A) shall apply only 

with respect to property described 

in section 50—

“ (i) the const-uclion, recon­

struction, or erection of which  
by the taxpayer is begun after  

August 15 1971, and on or be­

fore the dale of termination of 

Proclamation -1074, or 

"(ii) which is acquired pur­

suant to an order placed on or 
before the date of termination  
of Proclamation 4074, unless 

acquired pursuant to an order 

which the taxpayer-establishes 
was placed before August 16, 
1971.

“ (C ) Presieknt may exempt 
articles.— If the President of the 
U nited States shall at any t im e '
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determ ine that the application 

of subparagraph (A ) to any ar­
ticle or class of articles is not in 
the public interest, he m ay by 

Executive order specify that sub­
paragraph (A ) shall not apply to 
such article or class of articles. 

Subparagraph (A) shall not apply  
to an article or class of articles for 
the period specified in such Execu­

tive order. Any period specified 
tinder the preceding sentence shall 
not apply to property ordered be­

fore (or to property the construc­

tion, reconstruction, or erection of 

which began before) the date of 
the Executive order specifying 

such period, except that, if the 
President determ ines it to be in 
the public interest, such period 

, shall apply to property ordered  

(or property the construction, re­
construction, or erection of which  
began) after a date (before the 
date of the Executive order) speci­

fied in the Executive order.

“ (D ) Countries maintaining 
trade restrictions or engaging 
IN DISCRIMINATORY acts.— If, on 
or after the date of the term ina­

tion of Proclamation 4074, the 
President determ ines that a' for­

eign country—■
“ (i) maintains nontariff

trade restrictions, including  
variable import fees, w hich  

substantially burden United  
States comm erce in a m anner 
inconsistent w ith provisions of 
trade agreements, or 

“ (ii)  engages in discrimina­

tory or other acts (including  
tolerance of international car­

tels) or policies unjustifiably 

restricting U nited States- 

commerce, 
lie m ay provide by Executive or­
der for the application of sub­

paragraph (A ) to any article or 
class of articles m anufactured or 
produced in such foreign country 

for such p t riod as m ay be pres ided 
by Executive order.”

Sec. 104. D efinition of Section 38. 

Property.

(a ) Storage facilities.—
(1) In  general.— Section 4 8 (a )

( 1) (B )  (relating to o ther tangible 

property constituting section 38



• property) is am ended by striking out 

clause ( ii)  and inserting in lieu  
thereof the following:

“ (ii)  constitutes a  research fa­

cility used in connection with any 
of the activities referred to in 
clause ( i ) , o r  

■ “ (id ) constitutes a facility used '
in connection with any of the ac­

tivities referred  to in clause (i) for 
the bulk storage of fungible com­

. m odifies (including commodities 
in a  liquid or gaseous sta te), or” . 
(2) C onforming a mendment.—  

Section 1 2 1 5 ( a ) ( 3 ) ( d )  (relating to 
other property constituting section

• 1215 property) is am ended by strik­

ing out “or” at the end of clause ( i) ,  
and by strik ing out clause (ii)  and 

inserting in  lieu thereof the 
following:

“ (ii)  constituted a research fa­

cility used in connection with any 
of the activities referred to in 

clause ( i ) ,  or

“ (iii)  constituted a facility used 
in connection with any of the ac­

tivities referred  to in clause (i)  for 
the bulk storage of fungible com­

m odities (includ ing  commodities 

in a liquid or gaseous sta te ),” .

(b) C oin-operated machines in 
apartment buildings.— Section -13 
(a )  (3 ) (re la tin g  to property used for 

lodging) is am ended—
( 1) by strik ing out “and” at the 

end of subparagraph (A ),

( 2) by striking out the period at 

the end of subparagraph (B) and 
inserting in lieu thereof “, and”, and

(3 ) b ya d d in g  after subparagraph  
(B ) the following n ew  subpara­

graph :

“ (G ) coin-operated vending  
m achines and coin-operated wash­
ing m achines and dryers.”

(c )  C ertain property used in

FURNISHING COMMUNICATION SERV­
ICES.—

( 1 ) Section 4 3 (a )  (5 ) (relating to 

property user! by governm ental 
units) is anu ndcd by inserting after 

“international organization” -the fol­
lowing: “ (oth'.-i than the Interna­

tional T elecom m unications Saceliite 

Consortium or any successor orga­

n ization)” . ■

(2 ) Section 4 8 ( a ) ( 2 ) ( B )  (relat­

ing to exceptions fiom ru le for prop­

erty used outside the U nited States) 
is am ended by striking out “and” at 

' the end of clause ( v i ) ,  by striking 
out the period at the end of clause

(v ii) and inserting in lieu thereof a 
semicolon, and by adding at the end  
thereof the following new  clause:

“ (v iii) any comm unications 

satellite (as defined in section 103

(3 ) of the Communications Satel­

lite Act of 1952, 47 U.S.C., sec. 
7 0 2 ( 3 ) ) ,  or any interest therein, 
of a U nited States person;”.

(3 )  Section 4 8 (a )  (2 ) (B ) (relat­
ing to exceptions from rule for prop­

erty used outside the U nited States) 
is amended by inserting after clause

(v iii) (as added by paragraph (2) )  
the following new clause:

“ (ix) any cable, or any interest 

therein, of a domestic corporation  
engaged in furnishing telephone 
service to which section 4 6 (c )  (3 ) ■ 
(B) (iii) applies (or of a wholly 
owned domestic-subsidiary of such  

a corporation), if such Cable is 
part of a subm arine cable system  

w hich constitutes part of a com­

m unication link exclusively be­

tween the United States and one 
or more foreign countries; and ” .

(d) C ertain property used to 

EXPLORE FOR, DEVELOP, REMOVE, AND 
TRANSPORT RESOURCES FROM OCEAN 
WATERS AND SUI1MARINE DEPOSITS.—
Section -18(a) (2 )  (B) (relating to ex­

ceptions from rule for property used 

outside the U nited States) is amended  

by inserting after clause (ix) (as added  
by subsection ( c ) ( 3 ) )  the following  
new clause:

“ (x ) any properly (other than a 

vessel or an aircraft) of a U nited  
Stales person which is used in inter­

national or territorial waters for the 

purpose of exploring for, developing, 
removing, or transporting resources 
from ocean waters or deposits under 
such waters.”

(c) Livestock.— Section 4 8 (a )  (C) 

(relating to livestock) is am ended to 

read as follows:

“(6) Livestock. :—  Livestock  
(other than horses) acquired by die 

taxpayer shall be treated as section 

38 properly, except that if substan­

tially identical livestock is sold or 

otherwise disposed of by the 1: . j

during die one-year period begin­

ning 6 months before the date of 
such acquisition and if section 47 (a)  

(relating to certain dispositions, etc., 
of section 33 property) does not ap­

ply to such sale or other disposition, 
then, unless such sale or other dispo­

sition constitutes an involuntary con­

version (w ithin the m eaning'of sec­
tion 1033), the cost of the livestock- 
acquired shall, for purposes of this 

subpart, be reduced by an amount 
equal to the amount realized on such 
sale or other disposition. Horses shall 

not be treated as section 38 prop­
erty."

( f)  A mortized property.—
(1 ) I n  general.— Section 4 S (a  

(relating to definition of section 3S 
property) is am ended by adding  

after paragraph (7 ) (as added by 
section 103 o» this Act) tfie follow­

ing new paragraph:

“(8) A mortized property.—  
Any property with respect to which  
an election under section 157 (k ),  
169, 184, 187, or 183 applies snail 
not be treated as section 33 property. 

In  the case of any property to which 
section 1(59 applies, the preceding  

sentence shall apply only to so much  

of the adjusted br.ti- of the property 
as (after the application of section 

169(f) constitutes the amortizable 

basis for purposes of section 159.”

(2) Conforming amendment.—  
Section 169 (relating to amortiza­

tion of pollution control facilities) is 

am ended by striking out subsec­
tion (h ) .

(g )  R ailroad track.— Section 48 
(a ) (relating to definition of section 33 

properly) is am ended by inserting after 

paragraph (C) (as added by subsection 

(f) 1 the following new  paragraph:

“(9) R ailroad track.— In the 

case of a railroad (including a rail­

road switching or terminal com­

pany) w hich uses the rctircm cnt-re- 
placem cnt method o f accounting for 
do; reciation of its railroad track, the 
term ‘section 38 property’ include-; 

replacem ent track m aterial, if—- 

“ (A ) the replacement is made 

pursuant to a scheduled program  
for replacement,

“ (B ) the replacem ent is made 
pursuant to observation by n n in -  

tenance-of-way peironnel of spc-
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cific track m aterial needing  
replacement,

“ (C ) the replacem ent is m ade 
pursuant to the detection by a  rail- 
tcst ca r of specific track m aterial 

needing replacem ent, or 
1 “ (D ) the replacem ent is m ade  
as a result of a casualty. • 

“R eplacem ents m ade as a result of 
a casualty shall be section 38 prop-, 
c ity  only to the extent that, in the 
case of each casualty, the qualified  
investm ent with respect to the re­

placem ent track m aterial exceeds 

$50,000. For purposes of this para­

graph, the term ‘track m aterial’ in­

cludes tics, rail, other track m aterial, 

and ballast.” . * .
( h ) E f f e c t i v e  dates.— T he 

amendm ents m ade by this section 

(other than by subsections (c )  ( 1) ,  (c )

(2) ,  and ( g ) ) shall apply to property 
described in section 50 of the Internal 
I^ fe n u c  Code of 1954. T h e am end- 

mr.de by subsections (c) ( 1) , (c )
(2) , and (g )  shall apply to taxable 

years ending after D ecem ber 31, 1961. 
Sec. 105. R egulated C ompanie :.
(a) Increase in qualified in-

V’ --TMENT FOR PUBLIC UTILITY PROP­

ERTY.— Section 4 6 ( c ) ( 3 ) ( A )  (relat­

ing to qualified investm ent in case of 

public utility property) is amended by 

striking out “3 / 7 ” and inserting in lieu  
thereof “4 /7 ” .

(b) D efinition or public utility 
property, etc.— Section 4 6 (c )  (3 )  
(relating lo public utility property) is 
amended—

( 1) by inserting “or” at the end  

of clause ( ii)  of subparagraph (B ',  

and by striking out clauses (iii) and  
(iv ) of such subparagraph and in­

serting in lieu thereof the following:

“ (iii)  telephone sendee, tele­

graph service by means of domes­

tic telegraph operations (as d e­

fined in section 2 2 2 (a ) (5 )  of the 
Communications A ct of 1934, as 

am ended; 47 U.S.C., sec. 222(a )  

( 5 ) ) ,  or other communication  
sendees (other than international 

telegraph sen d ee),” ;
(2) by adding at the end < r sub­

paragraph (B ) die following new  

sentence: “Such term  also means

'com m unication property of the type 

used by persons engaged in provid­

ing telephone or m icrowave com­

munication sendees to which clause

(iii) applies, if such property is used 
predominantly for communication  
purposes.” ; and

(3) by adding after subparagraph  
(B ) the following new subpara­

graph:

“(C) Tn the rase of any inter­

est in a submarine cable circuit 
used to furnish telegraph scrv- 

ice between the United States 

and a point outside the United  
States of a  taxpayer engaged in 
furnishing international telegraph  

service (if the rates for such fur­

nishing have been established or 

approved by a  governmental unit, 
agency, instrumentality, commis­

sion, or similar body described in 

subparagraph ( B ) ) ,  the qualified  
investm ent shall not exceed the 
qualified investment attributable 
to so much of the interest of die 

taxpayer in the circuit as docs not 
exceed 50 percent of all interests 
in the circuit.” •

(c )  C redit not available in cer­
tain cases:— Section 46 (relating to 

amount of credit) is amended by add­

ing at the end thereof the following 

new subsection:
“ (e) Limitation in case of 

CERTAIN REGULATED COM­

PANIES.—
“(1) G eneral rule.— Except 

as otherwise provided in this sub­

section, no credit shall he allowed 

by section 33 with respect to. any  
property described in section 50  
which is public utility property (as 

defined in paragraph ( 5 ) )  of the  
taxpayer—

“ (A ) C o s t  of service re­
duction.— If die taxpayer’s 
cost of service for ratemaking 

purposes is reduced by reason of 

any portion of the credit allow­

able by section 33 (determined  
without regard to this su b sec-. 

t io n ); or 
“ (B) R ate base reduc­

tion.— If the base to which the  
taxpayer’s rate of return for 
rate-making purposes is applied  

is reduced by reason of any por­

tion of the credit allowable by 
section 38 (determined without 

regard to this subsection). 
Subparagraph (ft) shall not apply

if the reduction in the rate base is 
restored not less rapidly than 
ratably. If the taxpayer makes an 
election under this sentence with- 

■ in 90 days after the date of .the 
enactm ent of this paragraph in 

the m anner prescribed by the 
Secretary or his delegate, the im­

mediately preceding sentence shall 
not apply to property described in 

paragraph ( 5 ) ( B )  if any agency  
or instrum entality of the United  

States having jurisdiction for rate- 
m aking purposes with respect to 

such taxpayer’s trade or business 
referred to in paragraph (5)(B) 
determines that the natural 

domestic supply o: the product 
furnished by the taxpayer in the 
course of such trade or business is 
insufficient to m eet the present and 
future requirem ents of the 

* domestic economy.

“(2) Special rule for rat­
able FLOW-THROUGH.— I f  the 
taxpayer makes an election under 
this paragraph within 90 days 
after the date of the enactm ent of 

this paragraph in the m anner pre­

scribed by the Secretary or his 

delegate, paragraph ( 1) shall not 
apply, but no credit shall he 

allowed by section 33 with respect 
to any property described in sec­

tion 50 which is public utility 
property (as defined in paragraph- 
(5)) of the taxpayer—

“(A) C ost of service re­
duction.— I f  the taxpayer’s 
cost o f service for ratemaking  

purposes or in its regulated  
books of account is reduced by 
more than a. ratable portion of 

the credit allowable by section 
33 (determ ined without regard  
to this subsection), or 

“ (B ) Rate base reduc­
tion.— If the base 16 which the 

taxpayer’s rate of return for 

ratem aking purposes is applied  

is reduced by reason of any por­

tion of the credit allowable by 

section 38 (determ ined without 

regard to this subsection).

“ (3 ) Special rule for im ­

mediate FLOW-THROUGH IN CER­

TAIN cases.— Tn the case of 

property to w hich section 167(1)

13-



(2 )  (C ) applies, if the taxpayer 
m akes an election tinder this para­

graph w ithin 90 days after the 
date of the enactm ent of this 

paragraph in the m anner p re­

scribed by the Secretary or his 
delegate, paragraphs ( 1) and (2) . 
shall not apply to such property. 

“(4) Limitation.—
“ (A ) In  general.— T he re­

quirem ents of paragraphs ( 1) 

and (2) regarding cost of serv­

ic e .a n d  rate base adjustm ents 
shall not be applied to public 

utility property of the taxpayer 
to disallow the credit with re­

spect to such property before 
the first final determ ination  
w hich is inconsistent w ith para­

graph ( 1) or (2) (as the case 
m ay b e) is p ut into effect with  

respect to public utility properly  
(to w hich  this subsection ap­

plies) o f the taxpayer. T hcre- 
. upon, paragraph ( 1) or (2) 

shall apply to disallow the 

credit, w ith  respect to public 

utility properly  (to w hich this 
subsection applies) placed in 

' service by the taxpayer—
“ ( i)  before the date that 

the first final determination, 
or a subsequent determ ina­

tion, w hich is inconsistent 
w ith paragraph ( 1) or (2) 
(as the c.asc m ay be) is put 

into effect, and

“ (ii)  on or after the date 

that a  determ ination referred  
to in clause ( i)  is put into ef-, 

feet and  before the date that 
a subsequent determ ination  
thereafter w hich is consistent 

with paragraph ( 1) or (2) 
(as the case m ay be) is put 

into effect.

“(II) D eterminations.—
For purposes of this paragraph, 
a determ ination is a determ i­

nation m ad e with respect to 

public utility  property ( to which 
this subsection applies) by a 
governm ental unit, agency, in­

strum entality, or comm....non or 

sim ilar body described in  sub­

section (c )  (3 )  (II) which d e­

term ines the effect of the credit • 

allowed by section 38 (de­

termined without regard to this 

subsection) —
“ (i) on tiie taxpayer’s 

cost of service or rate base for 
ratemaking purposes, or 

“ (ii) in the case of a tax­

payer which m ade an election  
under paragraph (2), on the 

taxpayers cost of service for 
.atem aking purposes or in its 

regulated books of account or 
rate base for ratemaking 

purposes.
. “(C) Special rules.— For

purposes of this paragraph—  

“ (i) a  determination is 
final if all rights to appeal or 
to request a review, a rehear­

ing, or a redctennination,
• have been exhausted or have  

lapsed,
“ (ii) the first final deter­

mination is the first final dc-. 
termination m ade after the 
date of the enactm ent of this 

subsection, and •
“ (iii) a subsequent deter­

mination is a determination  
subsequent to a final deter­

mination.

“(5) Public utility prop­

e r ty .— For purposes of this sub­

section, the term  ‘public utility  
property’ means—

“ (A ) property w hich is pub­

lic utility property within the 
m eaning of subsection (c) (3) 
(B ), and 

“ (B ) properly used predom­

inantly in the trade or business 
of the furnishing or sale of (i)  
steam through a local distribu­

tion system or (ii) the trans­

portation of gas or steam by 

pipeline, if the rates for such 

furnishing or sale arc estab­
lished or approved by a 

governmental unit, agency, in ­
strumentality, or commission 

described in subsection (c) (3 )

(B ).

“ (6) R atable portion.— For 
purposes of determ ining ratable 

restorations to.base under para­

graph ( 1) and for purposes of de­

term ining ratable portions under 

paragraph (2) (A ) , the period of‘ 

time used iri computing deprecia­

tion expense for purposes of 
reflecting operating results in the 
taxpayer’s regulated books of ac­

count shall be used.
“(7) Reorganizations, as­

sets acquisitions, etc.— If by 
reason of a corporate reorganiza­

tion, by reason of any other acqui­

sition of the assets of one taxpav:* 
by another taxpayer, by reason of 
the fact that any trade or business 
of the taxpayer is subject to rate- 

making by more than one body, or 
by reason of other circumstances, 
the application of any provisions 
of this subsection to any public 
utility property docs not carry out 

the purposes of this subsection, the 
Secretary or his delegate shall pro­

vide by regulations for the appli­

cation of such provisions in a 
m anner consistent with the pur­

poses of this subsection.”

(d) Effeci ivf. date.— T h e am end­

ments m ade by this section shall apply 
to property described in section 50 of 
the Internal Revenue Code of 195-i.

(c) Application of section 2 0 3  
(C) of revenue act of 1964.— Sec­

tion 20 3(e) of the Revenue Act of 
1951 shall noi apply to public utility 

property to which section -16(e) of the 
Internal Revenue Code of 1954 (as 

added by subsection ( c ) ) applies.

Sr.c. ICG. Investment C redit Carry­
overs and Carrybacks.

(a )  Priority of application.—  
Section 4 5 (b ) relating to carryback  
and carryover of unused credits) is 

amended by inserting after paragraph

(2) the following new  paragraph:

“ (3 ) Special rules for carry­
overs FROM PR!.-19 71 UNUSED 
credit years.— T h e extent to which  

an investment credit can  cover from  
an unused credit year ending before 

January 1, 1971, m ay be added  
under paragraph ( 1) for a taxable  
year beginning after D ecem ber 31, 

1970, shall be determ ined without 
regard to paragraph (2; ( A ) . In de­

term ining the excess under para­

graph ( 1) for any taxable year 

beginning after D ecem ber 31, 1970, 

the limitation provided by subsection 
(a )  (2) for such taxable year shail 
be reduced by the investment credit 

carryovers from such unused credit
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years (to the extent such unused 

credit m ay not he added for a prior 

taxable year)
(b) Extension* o r c a rr y o v e r  pe­

riod.— Section -16(b) ( 1) (relating to 
allowance of carryback and carryover 
of la g g ed  credits) is am ended by add­

i n g in  the end thereof (he following 

new sentence: “In the ease of an un­

used credit for an unused credit year 
ending before January 1, 1971. which 
is an investm ent credit carryover to a 

taxable year beginning after D ecem ­
ber 31, 1970 (determ ined without re­

gard to this sentence), this paragraph  
shall be applied by substituting ‘10 tax­

able years’ for ‘7 taxable years’ hi sub­

paragraph (3 )  and by. substituting ‘ 13 
taxable years’ for ‘10 taxable years’ and  
‘ 12 taxable years’ for ‘9 taxable years’ 

in the preceding sentence.”
(c) Removal of 2 0-percent limi­

tation ON USE OF CARRYOVERS. AND 
C A AC K S.— ■

) R emoval o f  limitation.—  
Section 46 (b ) (5 )  (relating to carry­

back and carryover of unused credits 

to taxable years beginning a fter De­

cem ber 31, 1968, and ending after 

April 18, 1969) is am ended—
(A ) by striking out the heading  

and insetting:
“ (5 )  C ertain tax.'.tile years

ENDING IN 1 909, 19 70, OR

19 71.— ”, and
(B ) by striking out “ending  

after April 18, 1969.” and insert­

ing in lieu thereof “ending after 

April 13, 1969, and before Jan­

uary 1, 1972,”, and
(C ) by adding at the end 

thereof the following new  sen­

tence:
“In the case of a  taxable year ending  

after August 15, 1971, and before 

January 1, 1972, the percentage  
contained ir. the preceding sentence 

shall be increased by 6 percentage 
points for each .month (or portion 

thereof) in the taxable year after 

August 15, 1971.”
(2) C onforming amendment to  

a d d it io n a l :i-year carryover pro­
vision.— Section 4 6 ( b ) ( 6 )  (relat­

ing lo additional 3-year carryover pe­

riod in certain cases) is amended—

(A ) by striking out “ending  
after April 18, 1969,” and insert­

ing in lieu thereof “ending after  
April 18, 1969, and before J a n ­

uary 1, 1971,”, and

(B) by striking out "following 
the last taxable year for which  
such portion may be added under 

paragraph ( 1) ” and inserting in 
lieu thereof “following the 7th 
taxable year after the unused 

credit year”.

(d ) E f f e c t iv e  d a te s .—T h e am end­

ments m ade by subsections (a ) ,  (b ) ,  

and (c ) (2) shall apply to taxable years 
beginning after December 31, 1970. 
T he am endm ents m ade by subsection

( c ) ( 1) shall apply to taxable years 
ending after August 15, 1971.

Sec. 107. T reatment of Casualties 
and C ertain Replacements.

(a ) Casualties treated as dis­

positions.—
(1 )  Sections 4 6 (c )  (4) (relating  

to certain replacem ents of section 38 

property) and 4 7 (a )  (4) (relating to 
property destroyed by casualty, etc.) 
are hereby repealed.

(2 )  T h e repeals m ade by para­
graph ( 1) -shall apply to casualties 

and thefts occurring after A ugust 15, 

1971.

(b) Certain replacements during
TERMINATION PERIOD.—

(1 ) Section 4 7 (a )  (5 ) (relating to 
certain  property replaced after  
A pril 18, 1969) is hereby repealed.

(2 ) T h e repeal made by para­

graph ( 1) shall not apply if replace­

m ent property described in subpara­

graph (B ) of such section 4 7 (a )  
(5) is not property described in sec­

tion 50 of the Internal Revenue  

C o ;ic o f l9 5 4 . ‘

Sec. '08. Availability of Credit 
to C ertain Lessors.

(a ) In  general.— Section 4 6 (d )  

(relating  to limitations with respect to 

certain persons) is amended by adding  

at the end thereof the following new  

p aragraph:

“(3) N oncorporate lessors.—  

A credit -1; all be allowed by section 

3S to a person which is not a cor­

poration with respect to property of 

w hich such person is the lessor only 

if—

“ (A) the property subject to

the lease has been m anufactured ■ 
or produced by the lessor, or 

“ (B ) the t n n  of the lease (Ink­

ing into account options to renew ) 
is less than 50 percent of the useful 
life of the property, and for the 

period consisting of the first 12 
months after the elate on which the 
properly is transferred lo the lessee 

the sum of the deductions w ith  
respect to such property which are  

allowable to the lessor solely by 

reason o f section 162 (other than  
rents and reim bursed amounts 

with respect to such property) ex­

ceeds 15 percent of the rental in ­

come produced by such properly.

In the case of property of w hich a 
partnership is the lessor, the cred it 

otherwise allowable under section 

33 with respect to such properly to • 
any partner w hich  is a  corporation  

shall he allowed notwithstanding the 

first sentence of this paragraph. For 
purposes of this paragraph, an elect­

ing small business’corporation (as 

defined in section 1371) shall be 
treated as a person w hich is not a  
corporation.”

(b ) Crf.dii m ay he used »y 
lessee.— Section 4 8 (d )  (relating to 
certain leased property) is am ended by 
striking out “section 4 6 ( d ) ” and in- 

serlin g 'in  lieu thereof “section 4 6 (d )

(1)”.'
(c )  C ertain property l e a s e d  for 

short term.— Section 4 8 (d )  (rela t­

ing to investm ent credit for certain  
based  property) is am ended lo read as 

follows: .

“ (d )  C ertain leased fro pert y.—  

“(1) G enera*, rule.— A  person  
(other than a peison referred to in 
section 16(d) ( 1) ) who is a lessor of 
property m ay (a t such tim e, in such  
m anner, and subject to such condi­

tions as arc provided by regulations 

prescribed by the Secretary or his 

d.-legate) elect w ith respect to any 
new  section 33 property (other than  
property described in paragraph

( 4 ) ) to treat the lessee as having  

acquired such property for an  

amount equal to—•

“ (A ) except as provided in 

subparagraph (B ) ,  the fa ir market 

value of such property, or
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“ (11) if the property is leafed  
by a  corporation which is a com ­
ponent m em ber of a controlled  
group (w ith in  the m eaning of 
section 16 (a) ( 5 ) )  to another cor­
poration which is a component 

m em ber of the same controlled  
group, the basis of such property 
to the lessor. .

“(2) Special "rule for certain- 
short TERM LEASES.— •

“ (A ) I n  general.— A person 
(other than a person referred to in 
section '1 6 (d ) (1 ) )  who is a  lessor 

of property described in paragraph

( 1) may (a t such time, in such  
m anner, and subject to such con­
ditions as are provided by regula­

tions prescribed by the Secretary  

or his delegate) elect with respect 
to such property to treat the lessee 

as having acquired a portion of 
such property for the amount de­

term ined under subparagraph  

(B).-
(B) D etermination of les­

see’s investment.— T h e amount 
for which a lessee of property de­

scribed in paragraph (4 ) shall be 
treated as having acquired a por­

tion of such property is an amount 
equal to a fraction, the num erator 

of w hich is the term  of the lease 
and the denom inator of w hich  is 
the class Iife'of the property leased 

(determ ined under section 167 
( in ) ) ,  of the amount for which  

the lessee would be treated as hav­

ing acquired the property under  

paragraph ( 1) .

“ (C ) D etermination of les­
sor’s QUALIFIED INVESTMENT.—  
T h e qualified investm ent of a les­
sor of property described in para­

graph (4) in  any such property ’ 
with respect to which he has made 

an election under this paragraph  
is an am ount equal to his qualified  
investm ent in such property (as 
determ ined under section 4 6 ( c ) )  

m ultiplied by a  fraction equai to 
tlie excess of one over the fraction  
used under subparagraph (B ) to 
determ ine the lessee's investm ent 

in suc-h property.

“(3) Limitation;.— T h e  elec­
tions provided b y . paragraphs ( 1) 

and (2) may be m ade with respect

to property which would be new  

section 38 property if acquired by 
the lessee. For purposes of the prc­

’ ceding sentence and section -16(c), 
the useful life of property in the  

hands of the lessee is the useful life 
of such property in the hands of the 
lessor. If a lessor makes the election  
provided by paragraph ( 1) with re­

spect to any property, tire lessee shall 
be treated for all purposes of this 
subpart as having acquired such  

property. If a lessor makes the elec­

tion provided by paragraph (2) 
with respect to any property, the 

lessee shall be treated for all purposes 
of this subpart as having acquired a 

fractional portion of such property 
equal to the fraction determ ined  
under paragraph (2 ) (II) w ith re­

spect to such property.

“(4) Property to which para­
graph (2) applies.—(Paragraph (2 )  

■shall apply only to property w hich—• 
“ (A ) is new  section 38  

property,

“ (B) has a class life (deter­

m ined under section 167(m ) in 

excess of 14 years,

“ (C ) is leased for a period 
which is less than 80 percent of its 
class life, and

. “ (D ) is not leased subject to a  

net lease (w ithin the m eaning of 
section 57 (c) ( 2 ) ) .”

(d ) Effective dates. —  T he  
amendm ents m ade by subsections (a)  
and (b ) shall apply to leases entered  

into after Septem ber 22, 1971. T he  
am endm ent m ade by subsection (c)  
shall apply to leases entered into after  

November 8, 197!.

Sec. 10!'. R easoxaiu.k Allowance 
tor D epreciations; R epair A l­

lowance

(a) Section 167 (relating to depre­

ciation) is amended by redesignating  

subsection (m ) as subsection (n ) and 
by inserting after subsection (1) the 

following new subsection:

“(m) C lass lives.—  •

“ ( 1) I n general.— I n the case of 
a taxpayer who has m ade an elec­

tion under this subsection for the 

taxable year, the term  ‘reasonable 

• allowance’ as used in subsection (a)  
means (w ith respect to property

which is placed in service during the 
taxable year and which is included  
in any class for which a class life 

has been prescribed) only an allow­
ance based on the class life pre­

scribed by the Secretary or his dele­

gate w liich reasonably reflects the 
anticipated useful life of tiiat class 
of property to the industry or other 
group. T h e  allowance so prescribed 

•may (under regulations prescribed  
by the Secretary or his delegate) 

perm it a variance from any class life 
by not more th a n . 20 percent 

(rounded to the nearest half year) of 
such life. ’

“(2j C ertain first-year con­
ventions not permitted.— No con­

vention with respect to the time at 

which assets are deem ed placed in 
service shall be perm itted under this 
section which generally would pro­

vide greater depreciation allowances 
during the taxable year in whicb the 
assets are placed in service than  
would be perm itted if all assets were  
placed in service ratably throughout 

the year and if depreciation allow­

ances w ere computed without regard  
to any convention. '

“ (3) M aking of f.lection.— An 
election under this subsection for 
any taxable year shall be made at 
such time, in such manner, and sub­

je c t  to such conditions as may be 

prescribed by the Secretary or his 
delegate by regulations.’’

(b ) R easonable repair allow-, 
ance.— Section 263 (relating to capi­

tal expenditures) is am ended by add­

ing a t the en d .th ereo f the following 
new subsection:

“(f) R easonable repair allow­
ance.— T he Secretary or his delegate  
may by regulations provide that the 
taxpayer may make an election under 
wliich amounts representing cither re­
pair expenses or specified repair, re­

habilitation, or im provem ent-expendi­
tures for any class of depreciable 
properly—

“ ( 1) am  allowable as a deduction  
under section 162(a) o r212 (which­
ever is appropriate) to the extent of 
the repair allowance for that class, 

and ,

“ (2) to d ie  extent such amounts 
exceed for the taxable year such rc-



pair allowance, are chargeable to 
capital account.

Any allowance prescribed under this 

suV-'.'clion shall reasonably reflect the 
anticipated repair experience of the 
class of property in the industry or 
o tl^ r group.”

R_-mi.road roli.nc stock .— Sec­

tion 2 6 3 (e ) (relating to expenditures 
in connection with certain railroad  

rolling stock) is am ended—

( 1) by striking out “shall be 
treated” and inserting in lieu thereof 

“shall, at the election of the tax­
payer, be treated”, and

(2) by adding at the end thereof 
the 'allowing new  sentences: “An 

clectio.. under this subsection shall 

be m ade for any taxable year at such 
time and in such m anner as the Sec­

retary or his delegate prescribes by 
regulations. An election m ay not be 
m ade under this subsection for any  

taxable year to which an election un­
subsection (f) applies to railroad

'§§P ,ing stock (other than loco­

m otives).”

(d ) E ffective dates.—
(1 ) T h e amendm ents m ade by 

subsection (a )  shall apply to prop­

erty placed in service after D ecem ­

ber 31, 1970.

(2 ) T he am endm ent m ade by 
subsection (b ) shall apply to taxable 
years ending after D ecem ber 31, 

1970.

(3) T h e  amendm ents m ade by 
subsection (c ) shall apply to taxable 

years beginning after D ecem ber 31, 
i 969.

(e ) T ransitional rules.—

( 1) InEal p ro p erty .— In the case 
of buildings and other items of sec­

tion 1250 property for w hich a sepa­

rate guideline life is prescribed in 
R evenue Procedure 62-21 (as 
am ended and supplem ented), die  

class lives first prescribed by the 
Secretary of the Treasury or his 

delegate under section 167(m ) of 

the Internal Revenue Code of 1954 
shall be the same as the guideline  
lives for such property in efTect on 

December 31, 1970. Any such prop­
erty which is placed in sendee by 

the taxpayer during the period be­

ginning on January 1, 1971, and  
ending on D ecem ber 31, 1973 (or

such earlier date on wliich a class 

life subsequently prcsciibcd by the  
Secretary of the Treasury or his d ele­

gate under such section becomes ef­
fective for such property) may, in 

accordance with regulations p re­
scribed by the Secretary of the 

Treasury or his delegate, be excluded  
by the taxpayer from an election un­

der such section if a life for such  
property shorter than the class life 

prescribed ir  accordance with the  

preceding sentence is justified under  
Revenue Procedure 62-21 (as 
amended and supplem ented).

(2) S ubsidiary a sse t s .— I f a 
significant portion of a class of prop­

erty first prescribed by the Secretary  
of the Treasury or his delegate un­

der section 167(m ) of the Internal 
Revenue Code of 1954 consists of 
subsidiaiy assets, all such subsidiary 

assets in such class placed in service 
by the taxpayer during the period  
beginning on January 1, 1971, and  

ending on December 31, 1973 (or  
such earlier date on w hich a class 

w hich includes such subsidiary assets 
subsequently prescribed by the Sec­

retary of the Treasury or his dele­

gate under such section becomes e f­

fective), may, in accordance w ith  
regulations prescribed by the Secre­

tary of the Treasury or his delegate, 

be excluded by the taxpayer from an 
election under such section.

T IT L E  II— CHANGES IN PER ­
SONAL E X E M PT IO N S, M IN I­

M UM  STANDARD D ED U C­

T IO N , W ITH H O LD IN G , ETC.

■Sec. 201. I ncrease in Personal

E xemption.

(a ) I n c r e a s e  in  i-e r s o n a l exem p­

t io n  r o  $6 75- f o r  1971.— Effective 

with respect to taxable years beginning  
after D ecem ber 31, 1970, and before 

January 1, 1972—
(1) section 151 (relating to allow­

ance of deductions for personal ex­

emptions) is amended by striking  
out “$650” each place it appears and  

inserting in lieu thereof “$675” ; and

(2) section 6013(b) (3 )  (A ) (re ­

lating to assessment and collection in 

case of certain returns of husband  
and wife) is amended by striking out 

“$650” c a d i place it appears and

inserting in lieu thereof “$675” ; and 

by striking out “$1,300” eacli place  
it appeal's and inserting in lieu 
thereof “$1,350”.

(b ) I ncrease in personal f.xf.mp-

•TION TO $ 750 FOR 19 72 AND SUBSE­

QUENT years.-— Effective w ith respect 

to taxable years beginning a fter D e­

cem ber 31, 1971—
(1) section 151 (relating to allow­

ance of deductions for personal ex­
emptions) is am ended by striking  

out “$675” each place it appears and 
inserting in lieu thereof “$750” ; and

(2) section 6 0 1 3 (b ) ( 3 ) (A )  (re­
lating to assessment and collection in 
the case of certain returns of hus­

band and w ife) is am ended by strik­

ing out “$675” each place it appears 
and inserting in lieu thereof “$750” ; 
and by striking out “$1,350” each  
place it appears and inserting in  lieu

• thereof “$1,500” .

(c ) T echnical amendment.— Sub­
sections (c )  and (d ) of section 801 of 

die T ax  Reform Act of 1969 are hereby  
repealed.

S ec. 202. Increase in Percentage 
Standard D eduction.

Effective w ith respect to taxable  

years beginning after D ecem ber 31,

1971, the last two lines in  the table in 
section 141 (b) (relating to percentage  
standard deduction) are am ended to 
read as follows:

S ec. 203. L ow  I ncome A llowance.
*

(a ) Elimination of ph a seo u t  for 

i s m .— E ffective with respect to tax­
able years beginning a fter D ecem ­

ber 31, 1970, and before January 1,

1972, section 14 1(c) (re la tin g  to low  
incom e allow ance; is am ended to read  
as follows:

“ (c) L o w  income allow ance.—■ 
T h e  low incom e allowance is $1,050  
($525  in the case of a  m arried individ­

ual filing a separate return)..”

(b) I n c r e a s e  o f  l o w  in co m e a l ­
lo w a n c e  FOR 197 2 AND THERE­

AFTER.- -E ffective  w idi lcspect to 
taxable years beginning a fter D ecem ­

ber 31, 1971, section 1 4 1 (c ) (relating  
to low income allow ance) is am ended  

to read as follows: .

“ (c) L o w  income allow ance.—  
T h e  low income allow ance is $1,300
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5 0 4 8  C red its  A g a in st  T a x  Cl]

j[|f 53973 C om m u n ity  incom e.— A sp o u se  in a  co m m u n ity  p ro p erty  s ta te  
should  trea t h is  sh a re  of in co m e ea rn ed  b y  the o th er  sp o u se  a s  ea rn ed  in ­
com e rece iv ed  b y  h im . S ocia l s e cu r ity  b en efits , a s  w e ll a s  ta x a b le  p ension s, 
attr ib u tab le  to e a rn in g s  w h ich  co n stitu te  co m m u n ity  in com e, a re  s im ila r ly  
handled.

F or ad d ition  to m ax im u m  lim ita tio n  fo r  m arried  ta x p a y e rs  both 65 or 
over, s e e  5S95-A . *

Example.—A  husband and wife each qualify for the credit, a s  explained at 
J 5392(e). Both ere over C5, but under 72.

In  the calendar year, the husband received earned income of §900, social s e ­
curity benefits of §€G0, and a fully taxable employee’s  pension of §1,S09.

In  the sam e year, the w ife received earned income of §200, social security  
benefits of §300, and a  fully taxable employee’s  pension of §330.

The retirem ent income of each is  §1,100 cr  of (§1,000 +  §600).

Tiie limitation on the retirem ent income of each  is §1,074, and each in entitled tc  
a  credit of §161.10 (15% of §1,074). The limitation is computed as follows:

1 ................................................................................................... * .......................  §1,524

2. Amount (under See. 37(d) (2) (3) ) by which er.Tr.3d income
(§550)* exceeds §1,200 ..........................................................  §  0

3. Social security benefits— %  of (§300 +  §300) ........................ 450 400

4. Retirement income m ay not exceed

• % of (iL’OO 5£00)

(5) Community chare In up onus's 
earned income. — Retirement income 
credit of w ife reduced by her ccnununl’cy 
share in husband’s earned income. Re­
tirement income and earned income cvn-  
munity property; both must be equally 
divided between spouses. Warren R. Mil­
ler, Sr., 51 TC 753.

(10) Retirement annuity ra  commu­
nity property.—h’adeval employee’s  ro-

§1,074

tircment annuity v;a.3 community ‘'rop­
er ly  in proportion that domiollo of com­
munity in  community property sta.to 
bears to hie cntiia peeled of omp!oyment. 
Character c? retirement lucerne Jsv.’e de­
termined by marital clatur end domicile 
at tim e retirem ent incoms is  received. 
Taxpayer acquired rights in  fund 
throughout employment period not after 
it. TV: F. T?HV.ams, 51 TC 316.

5S9Sjj R etire m e n t in co m e— ad d itio n a l re fe re n c e s .—
Credit for retirem ent income dc:3 n ot affect requirement for withholding

on such incoirfe .......................................    5 84,530

I N V E S T M E N T  IN  C E R T A IN  D E P R E C I A B L E  P R O P E R T Y

Elf 5901 j] B a s ic  ru le s .— F or tax ab le  y e a rs  en d in g  a fte r  1961, S ec. 38, 
ff 5902, a llo w ed  a c red it  a g a in s t  ta x  for in v e s tm e n t  in  certa in  d ep rec iab le  
p ro p erty . T h is  in v e s tm e n t c red it  w a s  te rm in a ted , w ith  c erta in  excep tio n s,  
b y  th e  ’69  T a x  R efo rm  A ct. G enerally , th e  c re d it  is  n ot a v a ila b le  a s  to 
p ro p e rty  co n stru c ted  or acq u ired  a fte r  4-18-69. F o r e x ten d ed  d iscu ssio n , 
se c  5921. •.

Ell 59022 CODE SEC. 38. Ib-TYESTiilENT D1 CERTAIN BEPEEOtAGLH PROP­
ERTY. .

(a) Goreral Rule.—There shall be allowed, as- a  credit e ra  h i t  the tn:: im­
posed by tiiis chapter, the amount determined under subpart B  of th is pari.

(h) Regulations.— The Secretary or his delegate shall prescribe such regula­
tions as m ay he necessary to carry out the purposes of this section and subuavt B.

t l ’o.itnu'e ‘i SOOty Added by section 2(a> Revenue Ael of 1032, which re;lc3b nate(l 
foi.nor Code Sec. 33 an Sec. 39.

Effective dr.:o (See. 2(h), Rcver.uo Act of 1902).—Applies to taxable years nnfiiiF oft' r 
December 31,1931. *

Cl 5 5 9 7  g g c ,  3 7  IiATES’JPDHI’ST.OWIRNIS, SUE p. CJ.E0!



[2] In v e stm e n t in D ep rec ia b le  P ro p e r ty  ( §  38 ) 5 8 4 7

0-"7 C'i 59033 Iieg. §  1.38-1 (TD G931. filed 10-9-07.) Investm ent in certain depre­
ciable property. •

Sections 1.46-1 through 1.48-7, inclusive, are prescribed under the authority 
granted the ’Secretary or his delegate by section 38 (b) of the Code to prescribe 
such regulations as m ay he necessary to c a n y  out the purposes of section 38 and 
subpart B, part IV, subchapter A, chapter 1 of the Code.

G A S O L IN E , S P E C IA L  F U E L S , A N D  L U B R IC A T IN G  O IL

T A X  C R E D IT S

£ft 59053  B a s ic  ru les .— T h e  A irp o rt an d  A irw a y  R even u e A ct of 1970  
(P .L . 91-25S, 5-21-70) ch an ged  th e  m eth od  of c la im in g  re fu n d s or cred its  
o f ta x e s  for certa in  u ses of g a so lin e , sp ec ia l fu e l, and lu b r ic a t in g  oil. F or  
ta x a b le  y e a rs  e n d in g  a fter  6-30-70, c la im s for re fu n d s  u n d er  S ecs. 6420, 
6421, 6424, and  6427, or cred its  u n d er  S ec . 39 fo r  am o u n ts p ayab le  u nd er  
su ch  p ro v is io n s , m u st be filed  n o t la te r  th an  th e  tim e  p rescrib ed  b y  la w  
fo r  filin g  a c la im  for cred it or refu n d  for th e  ta x a b le  y e a r  in vo lved , ft 36,571. 
T h e  re fu n d  is o rd in arily  tak en  as a d irec t cred it on th e  in co m e ta x  retu rn . 
T h is  is  a 3 -y e a r  ex ten sio n  of the r u le  u n d er p rio r la w : in d iv id u a l ta x p a y ers  
n o w  h a v e  39J4 m on ths, ra th er  than  3 j4  m o n th s (co rp o ra tio n s 3 S /4  m onths, 
ra th e r  t h a n '2^ 4) a fte r  the c lo se  o f the tax ab le  y e a r  o f o v erp a y m en t in  
w h ich  to  file a  c la im  for refund  o r cred it. H o w e v e r , refu n d  c la im s of 
$1,000 or m ore per q u a rter  w ill  co n tin u e to  b e filed  w ith in  3 m on ths o f th e  
c lo se  o f th e  q u a rter  for w h ich  th e  re fu n d  is so u g h t. R efu n d  c la im s b y  
g o v e rn m e n ta l b o d ies and o rg an iza tio n s e x em p t u n d er S ec. 5 0 1 (a )  w h ich  
d on’t file  in co m e ta x  re tu rn s  m ay  a lso  b e filed  w ith in  th e  tim e  fo r c la im in g  
in co m e tax  refu n d  cla im s.

A  c la im  fo r  refund  or cred it o f th e  ta x  on g a so lin e  im p o sed  b y  S ec. 
40S1 m a y  b e filed  fo r :  g a so lin e  u sed  d u r in g  the ta x a b le  y e a r  fo r  fa n n in g  
p u rp o ses  (S ec . 6420) and g a so lin e  u sed  o th e rw ise  th a n  as a fuel in  a h ig h ­
w a y  v e h ic le , or in  v e h ic le s  w h ile  e n g a g e d  in  fu rn ish in g  certa in  p u b lic  p a s ­
s e n g e r  land  tran sp o rtatio n  se rv ic e  (S ec . 64 21 ). R efu n d  or c red it  of the  
ta x  011 lu b r ic a t in g  oil im posed b y  S ee. 4091 m ay b e  c la im ed  for lu b r ic a tin g  
o il n ot u sed  d u r in g  th e  tax ab le  y e a r  in  a  h ig h w a y  m oto r v e h ic le  (S ec .  
6 4 2 4 ) . T h e  ta x  on sp ec ia l fu e ls  im p o sed  b y  Sec. 4 0 4 1 (a )  and (b ) ,  and th e  
ta x  011 fu e l and g a so lin e  used in n o n co m m ercia l a v ia tio n  im p o sed  b y  S ec. 
4 0 4 1 (c )  a re  refu n d ed  or cred ited  if  th e  fu e ls  a re n ’t  u sed  fo r  tax ab le  p u r­
p o ses, o r are  reso ld  d u r in g  a ta x a b le  y e a r  en d in g  a fte r  6-30-70 (S ec . 64 27 ).

T h e  to ta l S ec . 39 c red it is the su m  of th e  am o u n ts p ay ab le  a s re fu n d s  
to  th e  ta x p a y e r  in th e  abo ve s itu a tio n s. E x e m p t o rg a n iza tio n s  and g o v ern ­
m en ts  (U .S ., S ta te  and  lo ca l) can ’t  u se  th e  c re d it  as th e y  re ce iv e  d irec t  
p a y m e n t o f th e  refu n d  from  IR S . S ec. 3 9 (c ) .

F o r tra n sitio n a l ru les  in v o lv in g  c erta in  c red its  fo r  ta x a b le  y e a rs  b e g in ­
n in g  a fte r  6-30-65, s e e  Sec. 3 9 (b ) .

A n y  in d iv id u a l, e s ta te , tru st, or corporation , in c lu d in g  a  sm a ll b u sin ess  
co rp o ratio n , c la im in g  th e  cred it m u s t  file  and  a tta ch  F orm  4136  to th e  in ­
co m e ta x  re tu rn . S e e  ft 5911 (1 0 ).

j ,  O  59CGjj C O BB SEC. S9. C E R T A IN  U S E S  O F G A S O L IN E , SPECIAL FUELS, 
A  A N D  L U B R IC A T IN G  O IL .

W (a) General Rule.—There she!) be allowed as a  credit against the tax imposed 
by th is subtitle for the taxable year an amount equal to the sum of the amounts 
payable to the taxpayer—

r-HF- J. Tax— LATEST DEVELOPMENTS, Hi p. 61,501 S o c .  3D § 5 9 0 3
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on gasoline usect after C-30-C5, for cor- example, aviation fuels used in aircraft
tain nonhighway purposes. Rev. R u l . 67- in oilier than noncommercial aviation).
S8,1957-1 CB 339, supplementing. Ilcv. Rul. TIR-10',7, 1155,411 P-II Fed. 1970.
66-.}8, above, and 71 on, Rul. 65-276, above. Credit under Sec. 6121(a) for tax paid

Interest is payable on an overpayment on gasoline by non-resident m ust be made
of income tax resulting from a credit on income tax return (with Form -1136)
allowed on certain uses of gasoline and even though return not otherwise re-
lubricating' oil. Rev. Rul. 67-57.}, 1C57-2 quired. Rev. Rul G8-:,03, 10G9-2 CB 261.
CB 416. (IQ) Small business corporc'lono. —

„  . ,  _ _________ . •’ , , Procedures are provided for small busl-
(10) B e vised j'om i 413G is used to nc33 corp# to file claim for credit of

c alm credit on income tax return for ex- Fcderul cxcIse ^  on En30llno used for
else tare: (1) on gasoline used for non- nonh!ghway purposes during taxable
highway purposes, by certain local transit ar £cgIn' ln„* J tcv G.S0.G3> and cndlng 
systems, and on a farm for farming pur- Br - ,n,r7?
poses; (2) on lubricating oil used other- '
wise than in a  highway motor vehicle; ‘
and (3) on special fuels used after June (20) Timely filing.—Both return and
30, 1970, on a farm  for fanning purposes, request for extension untimely; credit not
by certain local transit systems, and for allowed. Robert B. Kennedy, II 70,05S P-H
certain other nontaxab’e purpose? (for Memo TC (ponding before 3 Cir.).

T E R M IN A T IO N  O F  I N V E S T M E N T  C R E D IT

£ft 59213 B a s ic  ru les .— T h e  in v e s tm e n t c red it, e s ta b lish e d  b y  th e  ’62  
R ev en u e  A ct, w a s  rep ea led  b y  S ec. 49, ft 5977, add ed  b y  th e  ’69  T a x  R efo rm  
A ct. H o w e v e r , a ta x p a y e r  m ay  s t i l l  u se  th e  c red it  p ro v id ed  th e  fo llo w in g  
co n d itio n s a re  m e t :  .

( 1)  p ro p erty  w h ich  w ould  q u a lify  for th e  in v e s tm e n t  c re d it  is  acq u ired  
on or b efo re A p ril IS, 1969, or •

(2) th e  p h y s ica l co n stru ctio n , reco n stru ctio n , o r e rec tio n  o f su ch  p ro p ­
e r ty  is  b egu n  on or b efo re  A pril IS, 1969, or

(3 )  su ch  p ro p erty  is  co n stru cted , reco n stru cted , e rec ted , o r acq u ired  
a fte r  A p ril IS, 1969 p u rsu a n t to  a co n tra c t w h ic h  w as, on  A p r il IS, 1969, 
and  a t a ll t im e s  th e re a fte r  b in d in g  on  th e  ta x p a y er, or

(4 )  th e  p ro p e rty  is  "p re-term in atio n ” p ro p e r ly  (d efin ed  b e lo w ), and

(5 )  in ea ch  case, th e  p ro p erty  is  p laced  in  s e rv ic e  on  or b e fo re  D ecem ­
b er 31, 1975. S ec . 4 9 ( a ) ,  (d ).

F or p ro p erty  q u a lify in g  for th e  in v e s tm e n t  c red it, s e c  ft 5925 and  ft 5926.

B in d in g  co n tra ct ru le . T h e  in v e s tm e n t c red it  re m a in s  a v a ila b le  for p ro p ­
e r ty  w h ich  is  co n stru cted , reco n stru cted , erected , or a cq u ired  p u rsu a n t to  
a co n tra ct th a t w as b in d in g  on th e  ta x p a y e r  on A p ril IS, 1969 and th e r e ­
after. T h e  co n tra ct m u st he b e tw e e n  ta x p a y e r  and  th e  b u ild er  or su p p lier  
of the p ro p erty , and  th e  co n stru ctio n  or a c q u isit io n  o f th e  p ro p erty  m u st  
b e th e  su b je c t  of th e  co ntract. T h e  d eterm in a tio n  of w h e th e r  an a rra n g e ­
m en t b e tw e e n  ta x p a y e r  and a  b u ild er  is  a  " co n tra ct” is  le ft  lo  local la w .  
A n oral co n tract m ay  b e enough to p re se rv e  th e  in v e s tm e n t  c red it, if  t a x ­
p a y er  can  p ro ve, b y  m em o ran d u m s or o th er  ev id en ce , th a t  th e  co n tract  
w a s  a c tu a lly  en tered  in to  by  A pril 18. S ec. 4 9 ( b ) ( 1 ) .

A co n tra c t m a y  b e co n s id e ied  b in d in g  ev en  th o u g h  (a )  the p rice  is  to  be  
d eterm in ed  la ter , (b )  it is  su b jec t to  co n d itio n s u n d er  th e  co n tro l of a th ird  
p arty , or (c )  it  is  su b je c t  to m in o r m o d ificatio n s. B u t, e v e n  th o u gh  a co n ­
tra c t  is b in d in g  on a ta x p a y e r  c n  A p ril IS, 1969, it  is  not co n s id ered  b in d in g  
i f  it is su b sta n tia lly  m odified  la ter. A n  option  is tre a te d  a s a b in d in g  co n ­
tra c t  o n ly  if th e  am o u n t paid fo r  th e  option  (a )  w ill b e  fo rfe ited  b y  th e  
option  h o ld er upon fa ilu re  to e x e r c is e  it, (b )  is m ore th an  n om inal in  
re la tio n  to  the tota l p u rch ase  p rice  o f the p ro p erty , and  ( c )  is  to  h e app lied  
a g a in s t  the p u rch a se  p rice  if  th e  option  is  ex erc ised , o r w a s  tak en  in to  
a cco u n t in  s e t t in g  th e  price.



In v e s tm e n t  C red it ( §  4G-<19— ft 5939 c t  s e q .)  5351
Example.— On April 1, 19G9, X Corp. got an option to bi'.y a generator v/lilch 

the seller-manufacturer generally sells for §290,000. X paid §30,000 for the option 
and agreed to pay §170,000 for the generator if It exorcises tho option. I f  X 
doesn’t exercise the option, no part of the §30,000 will be returned to it. As 
X, upon failure to exercise the option, would forfeit an amount which is more 
than nominal, and since the amount paid for the option was talcen into account 
in fixing the purchase price, X ha3 a  building contract and the entire cost of the 
generator qualifies for the credit, .

I f  ta x p a y e r  is bound under a co n tract to b u y  tw o  or m ore sp ecified  item s, 
th e  c red it  is ava ilab le  o n ly  for th e  le a s t  c o s t ly  of th e  iic tn s  w h ich  he could  
p urchase.

Example.— Smith’s contract requires him to buy cither machine A for §25,009 
or machine B  for §20,000. The contract is binding only as to machine B.

P r e -te rm in3tion p ro p erty . S ec. 4 9 (b )  d efin es p re-term in a tio n  p ro p erty  
to w h ich  th e  repeal o f the in v e s tm e n t c red it  d o esn ’t ap p ly , if th e  p ro p erty  
is  p laced  in se rv ic e  b efo re 1976. T h e  fo llo w in g  ru le s  tnalce up the d efin i­
tion : .

(1 )  Equipped building rule.— T h e  ta x p a y e r  m ay  u se  the in v estm en t  
cred it if, (a )  p u rsu a n t to a p lan e x is t in g  on A p ril 18, 1969, and  not su b ­
sta n tia lly  m odified  th erea fter, he c o n stru c ts  (re c o n stru c ts  or e rec ts )  or 
a cq u ires  a b u ild in g  and the m a ch in ery  and  e q u ip m en t n e c e ssa ry  to th e  
p lan n ed  u se of th e  b u ild in g , and (b ) m o re than 5 0 %  of the co st o f th e  
en tire  p ro je c t  (b u ild in g  and eq u ip m en t) is a ttr ib u tab le  to  p ro p erly  on w h ich  
co n stru ctio n  w a s  b e g u n  b y  ta x p a y er  b efo re  A p ril 19, 1969, or w h ich  w as  
acq u ired  b y  ta x p a y e r  o r w as u n d er b in d in g  o rd er b efo re  th a t  date. T h e  
cred it is  th e n  a v a ila b le  for th e  b u ild in g  and n e c e s s a r y  eq u ip m en t and  for  
a n y  in c id en ta l a d ja c e n t p ro p erty  w h ich , is  n e c e s sa ry  to  th e  p lan n ed  u se  o f  
th e  b u ild in g  (th e  so -ca lled  “a p p u rten a n ces" ). H o w e v e r , th e se  a p p u rten ­
an ces  are n ot to b e in c lu d ed  in th e  co m p u ta tio n  of th e  e n tire  co st o f tho  
p ro ject w h ich  d e term in es  w h e th e r  the eq u ip p ed  b u ild in g  ru le  w ill apply. 
N or does th e  eq uip p ed  b u ild in g  ru le  a p p ly  to  a n y  b u ild in g , m ach in ery ,  
eq u ip m en t, or a p p u rten an ces w h ich  don’t o th erw ise  q u a lify  fo r  th e  cred it. 
S ec. 4 9 ( b ) ( 2 ) .  .

Example.—A taxpayer’s expansion plans Include'! the building of a new  
facto w  costing §100,000 and equipping it  with new machinery costing §300,000. 
con. on of th e ’ building began on April 1, 1800, but there wore no binding 
con ..n April 18, 19C0 for any of the equipment. Result: The entire §300,000 
cost ihe equipment qualifies for the investm ent credit. The reason: Starting  
construction on the building ($400,000) is a binding commitment which covers 
more than 5095 of the total cost (§700,000) of the entire project. (Of course, 
the reverse situation would also be true, where you had contracts on equipment 
for more than 50 c/o of the entire cost of the project but construction had not 
commenced as of tho cuiou date.)

I f  th e  eq u ip p ed  b u ild in g  ru le  d o esn ’t app ly , ta x p a y e r  sh o u ld  co n sid er  
w h e th er  ea ch  p iece  of m a ch in ery  or e q u ip m en t se p a ra te ly  q u a lifies  for th e  
cred it. In d e te rm in in g  th e  co st o? the m a c h in e ry  or eq u ip m en t, w h e th e r  or 
not th e  eq uipped  b u ild in g  ru le  appMcs, th e  m a c h in e ry  and eq u ip m en t ru le  
( s e c  (3 ) b e lo w ) m a y  prove helpfu l.

(2 )  Plant facility rule. - -T h e  in v estm en t c red it  is a v a ila b le  to  a ta x p a y e r  
w ho, p u rsu a n t to a  d efin ite  p lan  e x is t in g  o n 'A p ril 18, 1959, w h ich  rem a in s  
su b s ta n tia lly  u n ch a n g ed , co n stru cts , re co n stru c ts  or e rec ts  a  p lan t fa c ility .  
T h e  term  p lan t fa c il ity  m ean s a  fa c ility  w h ich  doesn ’t in c lu d e  a n y  b u ild in g  
(o r  in  w h ic h  b u ild in g s  arc  an in sig n ifica n t p o rtio n ) and  w h ich  is ( i)  a .se lf -

•Prontico-Hall, Inc.—Eetl. Tax S s CS. 4 3 - 4 ’D '[§ .5 9 2 1
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co n ta in ed , s in g le  o p c ia tin g  u n it or p ro c e ss in g  o peratio n , ( i i)  lo ca ted  on a 
s in g le  s ite , nnd  ( i i i)  id entified  on A p ril IS, 1969, in th e  p u rch a sin g  and  

’ in te rn a l fin a n cia l p la n s  of th e  ta x p a y e r  as a  s in g le  u n ita ry  p ro ject. Sec. 49
( b ) ( 3 ) ( B ) .  J f  ta x p a y e r  had b egu n  co n stru c tio n  o f su ch  a  fa c ility  a t its  s ite  
b efo re  A p ril 19, 1969, the c red it  w ill a p p ly  to  a ll p ro p erty  m a k in g  up th e  
fa c il ity  ( if  o th e rw ise  e lig ib le ) . I f  co n stru c tio n  w a s n ’t  b eg u n  b efo re  the 
c u t-o ff date, th e  c red it  s till a p p lies  to  th e  p la n t fa c i l i ty  if  m o re than  5 0 %  
o f the c o st  of th e  d ep rec iab le  p ro p erty  m a k in g  up th e  fa c il ity  is  a ttr ib u tab le  
e ith e r  lo  p ro p erty , th e  co n stru ctio n  of w h ic h  w a s  b eg u n  b efo re  A pril 19, 
1969, o r to  p ro p erty  a cq u ired  b efo re  th a t d ate . A g a in , p ro p e rty  su b je c t  to  a 
b in d in g  co n tra ct, and p ro p e rty  q u a lify in g  u n d er  th e  m a ch in ery  an d  eq u ip ­
m en t r u le  (in  (3 )  b e lo w ) is  in clu d ed  in d e te r m in in g  w h e th e r  th e  fa c ility  

. m e e ts  th e  5 0 %  req u irem en t.

F o r ru le s  w h e re  a F ed era l re g u la to ry  a g e n c y  h a s  issu ed  a c e rtif ica te  of 
c o n v e n ie n c e  and  n e c e s s ity  for tw o  o r m ore p lan t fa c ilit ie s , see  S ec. 4 9 (b )
( 3 )  (C ) , If 5977. *

(3 )  Machinery and equipment rule.— A n e n tire  p iece  c f  m a c h in e ry  or 
e q u ip m e n t  q u a lif ie s  fo r  the in v e s tm e n t  c red it  if m o re  th a n  5 0 %  o f its  p arts  
w e r e  h e ld  b y  ta x p a y e r  on A pril 18, 1969, o r  w ere  acq u ired  la te r  p u rsu an t  
to  a b in d in g  co n tract in e ffec t on th a t date. T h e  5 0 %  ru le  is d eterm in ed  
on th e  b a s is  of co st, a n d  the p a r ts  an d  co m p o n en ts m u st n o t be an “in s ig ­
n ifica n t p o rtio n ’’ of to ta l cost. T h is  ru le  a p p lie s  b o th  to se p a ra te  p ieces of 
m a c h in e r y  and to  m a ch in ery  and  e q u ip m en t used  in  an eq u ip p ed  b u ild in g  
o r p la n t fa c il ity  (se e  a b o v e ) , a s  w ell a s  to  c erta in  lea seb a ck  tra n sa ctio n s. 
S ec . 4 9 ( b ) ( 4 ) .  - .

( 4 )  Certain lease-back transactions.—When a p a r t)  to a c o n tra c t for th e  
b u ild in g  o r b u y in g  of p ro p e rty  w h ich  w a s  b in d in g  on A p ril 13, 1969, tra n s ­
fe rs  h is  r ig h ts  in  the co n tra c t (o r  p ro p e rty )  to  a n o th e r  p erso n , 'out reta in s, 
u n d e r  a  ic a sc -b a c k  s itu a tio n , th e  r ig h t to  u se  th e  p ro p erty , th e  tra n sferee  
o f th e  c o n tra c t  o r p ro p erty  r ig h ts  su c c e e d s  lo  the p o sitio n  o f  th e  tra n sfero r  
(th e . o rig in a l p a r ty  to  th e  c o n tra c t). S ec. 4 9 ( b ) ( 5 ) ( A ) .  A s  a  lesso r, ih e  
t r a n s fe r e e  m ay  e le c t, u n d er  S ee. 4 8 ( d ) ,  jf 5965. to h a v e  th e  le sse e  tak e the  
in v e s tm e n t  c red it. I f  th e  lesso r  d e c id e s  to ta k e  th e  c re d it  h im se lf, th e  le a se ­
b a ck  m u st  run a t  le a s t  o ne y ea r, and th e  te rm in a tio n  o f th e  le a se  (e x c e p t if 
i t  is  for a  te rm  of S y e a r s  or m o re) w ill be d eem ed  a d isp o sitio n  b y  th e  
le s so r  s u b je c t  to  re ca p tu re  u n d er Sec. 4 7 (a ) ,  jf 5953.

T h is  p ro v is io n  a p p lie s  not o n ly  to p a r tie s  to  b in d in g  co n tra c ts  b u t a lso  
to p e rso n s  h o ld in g  p ro p erty  en tit le d  to  the in v e s tm e n t  c red it  :hrougli the  
a p p lica tio n  of sp ec ia l n a c h in c ry  and e q u ip m en t ru le  (d isc u sse d  a t (3) 
a b o v e ) , if  th e  a b o v e  lea se -b a ck  ru le s  a rc  fo llo w ed . T h e r e  a re  a lso  specia l 
r u le s  fo r  co rp o ra tio n s w h ich  a rc  m em b ers  o f  th e  sa m e  affilia ted  group. 
S e c . 4 9 ( b ) ( 5 ) ( B ) ,  jf 5977. .

( 5 )  Certain lease and contract obligations.— T h e  in v e s tm e n t  cred it is  
a v a ila b le  to  p a r t ie s  to le a se s  and co n tra c ts  w h ic h  w e re  b in d in g  on A pril

•I S ,  1959 i f :

( i )  th e  ta x p a y e r  w as req u ired  to  c o n s tru c t  (re c o n s tru c t  or e r e c t )  or 
a c q u ire  p ro p e rty  sp ec ified  in su c h  le a se  or co n tract, or sp ec ified  in  re la ted  
d o cu m en ts  filed  w ith  a F ed era l regulatory- a g e n c y  b efo re  A p ril 19, or 
p ro p e r ly  th e  sp ec ifica tio n s  of w h ich  a rc  e a s i ly  a sc e r ta in a b le  from  such  
co n tra c t, le a se , o r d o cu m en t. S u c h  o th e rw ise  e l i g ib le 'p ro p erty  q u a lifies  for 
rh e in v e s tm e n t  cred it. I f  n p ro jec t in c lu d es  p ro p e rty  n ot c o v e re d  b y  a 
sp e c if ic  a g re e m e n t, the c re d it  a p p lie s  to  th is  o ih e r  p ro p erty  or B if b in d in g  
le a se s  and c o n tra c ts  in e ffo rt on A p rii 38, co vered  rea l p ro p e rty  co n stitu tin g  
a t le a s t  2 5 %  of th e  p r o je c t ;  * ' . °
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( i i )  th e  ta x p a y e r  w a s  req u ired  to. co n stru c t  (re c o n stru c t  or e r e c t )  or 
a cq u ire  p ro p e r ly  sp ecified  in an o rd er o f a F ed era l r e g u la to ry  a g e n c y  for 
w h ich  ap p licatio n  w as filed  b efo re  A p r i l .19, 1969, w h e re  th e  p ro p erty  w as  
to h e u sed  to -tra n sp o rt  one o r m ore p ro d u cts  u n d er  b in d in g  co n tracts.  
T h is  rule a p p lies  where, a co m p an y  had a b in d in g  co n tra ct to b u y  or sell 
fuel and w a s  req u ired  to  co n stru ct a p ip e lin e  to tra n sp o rt it. T h e  in v e s t­
m en t c red it  a p p lies  to th e  p ro p e rly  c o n stru c te d  (e .g ., the p ip e lin e )  o n ly  if  
one or m ore p a rties  to th e  co n tra ct or c o n tra c ts  w ere  requ ired , as o f A pril 
IS, to tak e or p ro v id e  m o re th an  5 0 %  o f th e  p ro d u cts  (e.g ., th e  fu e l)  to  be  
tra n sp o rted  o ver a .su b sta n tia l portion  of th e  u sefu l life  of th e  p ro p e rty ;

( i i i )  th e  ta x p a y e r  w a s  requ ired  to co n stru c t or acq u ire  p ro p erty  sp ec i­
fied in the co n tract to  b e  u sed  to  p ro d u ce o n e or m o re p ro d u cts, and  th e  
o th er  p a rty  to th e  co ntract w as req u ired  to  take su b s ta n tia lly  all o f th e  
pro d ucts to  be p roduced  o ver  a 's u b s ta n t ia l portion o f the ex p e c te d  u sefu l 
life  o f the p ro p erty . In su ch  a  ca se , th c T n v e s tm e n t  c red it  is a v a ila b le  for 
th e  p ro p erly . F c r  sp ecia l ru les in  th e  ca se  of a co n tra ct w ith  a  S ta te  or  
lo cal go v ern n io n ., and in 1 lie e a se  o f a c o n tra c t for th e  ex tractio n  o f  m in­
era ls , see S ec. 0 ( b ) ( 6 ) ( C ) .

(6) Certain transfers to be disregarded.— I f  p ro p erty  or r ig h ts  u n d er  
a co n tract w o u ld  b e  trea ted  as p re-term in a tio n  p ro p erty  in  th e  h an d s of a 
tra n sfero r  o r d eced en t, th e  fact th a t a n y  of th e  fo llo w in g  tra n sfe rs  o ccu rred  
is d isreg a rd ed  in d e te r m in in g 'th e  e lig ib il ity  o f p ro p erty  for the c re d it :

( i )  a tra n sfe r  b y  reason, of d eath ,

( i i )  a tra n sfe r  w h ere  th e  tra n sfe re e ’s, b a s is  is  d e term in ed  b y  th e  b asis  
of th e  p ro p erty  in the h an d s of the tra n sfe ro r  b eca u se  of th e  ap p licatio n  
of sec tio n s  3 3 2 .3 5 1 , 36 1 ,3 71  (a ) ,  3 7 4 (a ) ,  721, o r 731, o r •

( i i i )  a S ec. 3 3 4 (b ) (2 )  d istr ib u tio n  to  n p u rch asing ' corporation , it the  
liq u id ated  co rp o ratio n  w a s  able to u se  the in v e s tm e n t cred it, or

( iv )  a  sa le  o f su b sta n tia lly  a ll of th e  a sse ts  o f th e  tra n sfero r  under  
a p re-A p ril 19 b in d in g  co ntract. S ec . 4 9 ( b ) ( 7 ) .

(7 )  Property acquired from afflicted corporation.— W h e n  a corpora­
tion w liich  is  a  m em b er o f  an affilia ted  g ro u p  as d efin ed  in Sec. la d  I (a )  
a cq u ires  p ro p erty  from  a n o th er  m em b er o f th e  sa m e  gro u p, the a cq u irer  
g e n e ra lly  s te p s  in to  the sh o es  o f th e  co rp o ra tio n  from  w h ich  th e  p ro p erty  
w as acqu ired . A  co n tract b e tw een  m em b ers  of an  affiliated  g ro u p  is  
not trea ted  as a b in d in g  co n tract, u n le ss  th e  co rp o ratio n s h a v e  d isaffili­
a ted  b y  J t.n c  30, 1969, an d  p rio r to  th e  co m p letio n  of th e  p erfo rm an ce  
of th e  co n tract. S ec. 4 9 (b )  (8).

(S )  Barges for ocean-going vessels.-—B a r g e s  sp e c if ic a lly  co n stru cted  
or a cq u ired  for u se  w ith  o cea n -g o in g  v e s s e ls  w h ich  a re  d esig n ed  to carry  
b a rg e s  are  en tit le d  to th e  in v e s tm e n t  c red it, a lo n g  w ith  th e  n e ce ssa ry  
m a ch in ery  and  eq u ip m en t in sta lle d  on su c h  b a rg e s , if th e  o cea n -g o in g  
v e s s e ls  are e lig ib le  for th e  c red it, and  if  th e  co n d itio n s of S ec. 4 9 ( b ) ( 9 ) ,  
arc m et.

(9 )  Certain nav-design products.— A  ta x p a y e r  can  s t i l l  u se th e  in ­
v e stm e n t c r e d il  if, on A p ril IS, 1969 :

( i )  h e  h ad  a binding* fixed -p rice  c o n tra c t  lo p ro d u ce a  p ro d u ct of a 
n ew  d esig n  w h ich  co vered  m ove than  5 0 %  of th e  e n tir e  pro d uctio n  o f such  
d e sig n  to b e d e liv ered  b y  the ta x p a y e r  b e fo re  J a n u a ry  1, 1973, an d

( i i )  m o re than 5 0 %  o f alt d ep rec ia b le  p ro p erty  req u ired  to b e con­
stru c te d  (re c o n stru c te d  or ere'eled ) or acq u ired  to c a rry  o u t th e  b in d in g  
co n tracts  w as e ith e r  co n stru cted  b y  th e  ta x p a y er, a cq u ired  b y  him , or v.r.s 
u n d er a b in d in g  co n tract for su ch  co n s ructio n  o r a cq u isitio n .
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H o w ev er , the c red it  w ill  rem ain  u n a v a ila b le , u n less  th e  ta n g ib le  per­
sonal p ro p erly  req u ired  to ca rry  o ut th e  b in d in g  co n tra c ts  is  p laced  in  
se rv ic e  b efo re Ja n u a ry  1, 19 /2 : F o r sp e c ia l ru le s  re la t in g  to  j ig s ,  d ies, 
tem p la tes, an d  o th er s im ila r  item s, sec  S ec. -19(15) (1 0 ).

P ro h ib itio n  c l  ce rta in  le a se  tra n sa ctio n s. A  ta x p a y e r  m a y  not 'obtain  
an in v e s tm e n t  c red it  1>y c h a n g in g  his o rd in a ry  co u rse of b u s in e ss  from  
sa le s  to lea se  tran sactio n s. Sec. 49(c)-. I f  p ro p erty  w h ich  is  e lig ib le  for  
the c re d it  w h ile  in the h an d s o f th e  lesso r, b u t in e lig ib le  fo r  the c red it  
if  so ld  to th e  leasee, is lea sed  a fte r  A p ril IS, 1969 (o th e r  t’n'an p u rsu a n t  
to r. b in d in g  co n tract to le a se ) , th e  c red it  is  n ot a v a ila b le  e ith e r  to  the  
le sso r  or lo th e  le ssee , if th e  p ro p erty  is o f the h in d  w h ich  th e  le sso r  b efo re  
A pril 19, so ld  to cu sto m ers. L ik e w ise , th e  c re d it  rem a in s  u n a v a ila b le  to 
e ith e r  p arty , w h ere  it w a s  th e  le sso r ’s cu sto m , b efo re  A p r il 19, to 
lea se  th e  p ro p erty  an d  a llo w  the le ss e e  to  use th e  in v e s tm e n t  c red it  u nd er  
S ec. 4 8 (d ) .  '

O th e r  ru lgs. In s itu a tio n s  w h ere  th e .in v e s tm e n t  c re d it  rem a in s  a v a il­
able, th e  ’69  T a x  R eform  A c t  m ad e certa in  c h a n g e s  in its  o p eratio n  for 
ta x a b le  y e a rs  b e g in n in g  a fte r  D ecem b er 31, 196?, and e n d in g  a fter  A p ril  
18, 1959. F u rth er  lim ita tio n s  on th e  u se o f  c a rry o v e rs  and  c a rry b a ck s  are  
d isc u sse d  a t If 59PM. C h an ges as to  in v e s tm e n t  c red it  reca p tu re  a re  a t  
If 5927. _

T h e  fo llo w in g  m a teria l a t  If 5921.5 e t  seq. co v ers  ru le s  ap p licab le  to 
ta x p a y e rs  to  w ho m  th e ’ in v e s tm e n t  c red it  rem a in s  a v a ila b le  . u n d er th e  
abo ve d iscu ssio n .

: tw.V/C'T rvurS'U

.Eli 5921.5(1 Da sic  rules.-— T h e  in v e s tm e n t  c re d it  w as iv p e a le d , w ith  cer-  
taii o us, b y - th e  '69 T a x -R e fo rm  A ct. T h e  d iscu ss io n  in  th is  cu d
the fo llo w ! ; • m graphs | :s en ts  ap p licab le  r u le s  w h ere  the c red it  m ay  
s till  b e  u sed  as d iscu ssed  a t fj' 5921.

T h e  in v e s tm e n t c red it  is  a  c red it  a g a in s t  t a x  eq u a l to  a p ercen ta g e  
o f the in v estm en t. B ro a d ly  sp ea k in g , 7 %  o f "q u alified  in v e s tm e n t” in  n ew ,  
and  to  a lim ited  e x te n t  in used , d ep rec ia b le  p ro p e rty  (b u t  n o t b u ild in g s )  
m ay  b e  subtracted from  tax  liability. T h u s  if  ta x  b efo re  c red it  is $10,000  
ancl th e  cred it figu red  a- b e lo w  is $2,COO, the ta x  p ay ab le  is S3,000. S ees. 38; 46, If 59 02 ; 5939. .

T h e  c red it  o ffsets  ta x  lia b ility  d o lla r-fo r-d o lla r  u p  to th e  first  $25,GC0 of 
tax. F o r the am ount of ta x  abo ve $25,000, th e  cred it is p. 5 0 %  o ffse t  
(2 5 %  fo r  tax ab le  y e a rs  en d in g  on or b efo re 3 -9 -67— se e  ‘f 5 9 2 3 ) , but th e  
amount not usrhle because of this limitation i:i the current year  r.u.y be carried  
b ack  to the 3 p re c e d in g  y e a rs  (b u t n o t b e fo re  1962) and  ca rr ied  o v e r  to th e  
s u c c e e d in g  5 y ea rs  (7  y e a rs  if  fifth  ta x a b le  y e a r  fo llo w in g  th e  u nu sed  
cred it  y e a r  e n d s  a fter  12-31-65). •

S in c e  the R even u e. A c t o f 1964 rep ea led  Sec. 4 8 ( g ) ,  c r e d it  d o es  not r e ­
d u ce b a s is  an d  thu s d o esn ’t  l im it  to ta l d ep rec ia tio n  a llo w a n ce . T h is  a p p lies  
g e n e r a lly  to p ro p erty  p u t m  s e rv ic e  ojicr D e c e m b e r  31, 1966, ev en  th o u gh  
th e  ta x a b le  y e a r  b egan  ea rlier . •

A s  to p io p e r ty  p ut in  s e rv ic e  b efo re  1964, red u ctio n  m u st  s t ill  b e  m ade. 
R eg. §  1.48-7( a ) ,  (b ) ,  jf 5975. B ut it  can b e w r it te n  b ack  as o f  th e  first  
ta x a b le  y e a r  hsgbir.ing a fte r  1963. R eg. §  ! .4 3 -7 (d ) .  T h is  m e^ n s fu tu re  
d ep rec ia tio n  d ed u ctio n s w ill  b e  in crea sed . T a x p a y e r  can n o t, h o w e v e r , ob­
ta in  a  refu n d  for p rio r red u ctio n s in  d ep rec ia tio n  •b ecau se o f the b asis  
w rite -d o w n .

P rio r, lo  th is  ch an ge, r e d u c tio n -o f b asis liv'd to b e m ad e e v e n  th o u gh
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th e  lim ita tio n  b ased  on tax p rev en ted  fu ll c u rre n t use o f th e  cred it. I f  the  
ca rry o v er  period ex p ired  w ith o u t a b so rb in g  th e  w h o le  cred it, a d edu ctio n  
equal to th e  u n u sed  c red it  w a s  a llo w ed  to co m p en sa te  for the o vcr-rcd u ctio n  
in b asis. I f  th e  c red it  w as a d ju sted  u n d er th e  reca p tu re  ru le  an u pw ard  
a d ju s tm e n t of ba. •* v .a s  m ade. .Since no red u ctio n  in b a s is  is  req u ired  tor  
ta x  y e a rs  b e g in n in g  a fte r  12-31-63, th e  d ed u ctio n  for the u n u sed  c re d it  is 
no lo n g e r  a v a ila b le  and S ec. 181 w a s  rep ea led . •

R ecap tu re  o f c red it  is d iscu ssed  a t  (f 5927. F o r  sp ec ia l c la s s e s  o f ta x ­
p ay ers  and  p artn ersh ip s, see  jf 5930.

T h e  c red it  ap p lies  to  all taxab le  y e a rs  r-ndhig a fte r  D ec e m b e r  31, 1561, 
b u t o n ly  a s to q ua lified  in v estm en t acq u ired , co n stru c ted , or reco n stru c ted  
a fte r  th a t date. T h e. u se  of the c red it w a s  tem p o ra rily  su sp en d ed  for the  
period  b e g in n in g  on 10-10-66 and e n d in g  on 3-9-67. G en era lly , th e re  w a s  
no in v e s tm e n t cred it for n e w  or u sed  m a ch in ery  or eq u ip m en t (in  e x c e s s  
o f 8 2 0 /T 0  of in v e s tm e n t)  acq u ired  b y  ta x p a y e r  d u r in g  th e  su sp en s io n  
period o r acq u ired , p u rsu a n t to  a n -order p laced  d u r in g  su ch  period, b efo re  
5-2-1-67, u n le ss  certa in  ex cep tio n s app lied . - D eta iled  d iscu ss io n  of. su sp en ­
sion  ru les  is  a t jf 5993.

P ro p e rty  q u a lifies  for th e  cred it in  th e  y e a r  it  is  put into sender b y  the  
ta x p a y er  even  th o u gh  u n d er h is  d ep rec ia tio n  m eth o d  d ep rec ia tio n  docs  
not s ta r t  u n til th e  fo llo w in g  year. R eg. §  1 .43-3( d ) ( 1 ) ,  jf 5945. B u t  an  
excep tio n  is p ro v id ed  in  R eg. §  1.46-3( d ) ( 4 )  ( i i )  w h e re  th e  b a s is  o f the 
p roperty, d o cs n ot re flec t its  fu ll cost. P ro p erty , h e ld  for r e n t  is  p laced  in 
se rv ic e  in th e  y e a r  p o ssess io n  i s - tra n sferred  to th e  le sse e . R eg . § 1 .4 6 -3
( d ) ( 3 ) .  T h e  in v e s tm e n t  is n ot prorated  a cco rd in g  to th e  p erio d  o f u se  
in the in itia l y e a r ;  in short, nil of th e  in v e s tm e n t  is tak en  in to  acco u nt, 
if at all, that y e a r  ev en  th o u gh  the p ro p erty  is  n o t p ut in to  s e rv ic e  u n til 
the la st  d ay  o f th e  taxab le  y ea r.

A d d itio n a l r e fe r e n c e s :

T e m p o ra ry  su sp en sio n  o f in v e s tm e n t c r e d i t ..............................  jf 5998

D ecis io n s and ru lin g s  .........................................................................  jf 5987— -5989

Ite m s tak en  in to  acco u n t in certa in  co rp o ra te  a c q u is itio n s  jf IS ,501

P erio d  o f lim ita tio n  w ith  resp ect to  in v e s tm e n t c red it
ca rry b a ck s  ........................................................... •...........................  jf 3 6 ,4 9 1 ; 36,597'

E ffec t o f in v e s tm e n t  c red it carryb ack  on the co m p utatio n
of in te r e s t  on t a x ............................................................................ jf 3 7 ,01 6 ; 37,016

D ep rec ia tio n  g u id e lin e s  and r u l e s .................................................  jf 15,196

A d d itio n a l first y e a r  d e p r e c ia t io n ................................................. jf 16,233
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Ep.cft C red its  A g a in st  T a x  ^

T{T 5 9 2 2 /  U se fu l-life  - t e s t  and p ercen ta g e  tak en  in to  account.— O n ly  
p ro p erty  h a v in g  a  u se fu l life  of a t le a s t  4  y e a rs  to th e  ta x p a y e r  a t th e  tim e  
of a c q u is it io n  q ualifies. I f  u se fu l life  is  a t 'le a s t  4  y ea rs, the te n ta tiv e  c red it  
is  7%  t im e s  th e  b a s is  or co st— to the e x te n t  tak en  in to  acco u n t— of qualified  
p ro p ertv  a cq u ired  d u r in g  the yc?.r. T h e  p a rt o f th e  b a s is  o r co st tak en  
in to  a cco u n t v a r ie s  w ith  th e  u sefu l life  o f the p ro p erty  a s  fo llo w s :

'(1) I f  u se fu l life  is  S y e a rs  c r  m ore, 10 0°/o— th a t is  7 %  of b asis or 

c o st  is  allowed." . .

(2 )  I f  u se fu l life  is  6 o r 7  y ea rs , 66% % — th a t is  4 % %  o f b a sis  or co st  

is  a llo w ed . • .

( 3 )  I f  u se fu l life  is  4  or 5 y e a rs , 3 3 % % — th a t is  2 % %  of b a s is  or 
c o st  is  a llo w ed . Sec. 4 6 ( c ) ( 2 ) ,  ft 5939.

(4 )  I f  u se fu l life  is  le s s  than*4  y ea rs, no  cred it. •

Exam ple:
Asset UssJulVfs Cczi Qi:ei;.4edi;:u£Si;,:cj:t

Truck ;   4, ■ §12,000 5 4,000(1?,)
OSice m ach in e'  7 18,000 • 1.2,•_ .1 {■,?)
P lant equipm ent  10 20,CC0 20,000

' §33,000

C r e d it .............................................................. §  2,020
To put it  another w ay:

Assat Cost c:id Percent Crc~.lt
Truck .............. .....................  §12,000X VM'j -  5
OiSce m ach in e......................  §18,000 A'O
P lant equipm ent..................  §20,000 x  7%  — • 1 /0 0

C re d it ............................................................  §2,020
F o r  p ro p e rty  u se d  m a in ly  in  the u t il ity  b u s in e ss  of m o st re g u la te d  

•p u b lic  u tilit ie s , th e  am o u n t taken  in to  acco u n t is  %  o f th e  ab o ve p er­
cen ta g es . In  o th e r  w o rd s, 3 %  for 5 -y e a r  p ro p e r ty ; 2 %  for 6- o r  7 -y ca?  
p ro p e rty ; and  1 %  fo r  4 - or 5 -y ea r  p ro p erty . S ec. 4 5 ( c ) ( 3 ) .

N o te  th a t  an estim a ted  u sefu l life  m u st b e  a ss ig n e d  to  cod : sep a ra te  
a sse t. T h is  is  tru e  ev en  if tho ta x p a y e r  is  u s in g  a m u ltip le -a sse t  acco u n t or 
is  g ro u p in g  a s s e ts  in to  th e  n e w  G u id elin e  c la s s e s  of- the d ep rec ia tio n  re ­
form  p ro gram , ff 15,196, e t  i-. \  T h o  u sefu l l i f e  to b e  u sed  is  e ith e r  th e '  
g u id e lin e  c la s s  life  u n d er S ec . 4, P arc  I I  of R ev. P ro c. 62-21 a t  If 15,203.4  
or th e  e s tim a ted  a ctu a l u sefu l life. R eg. §  l . - 1 6 - 3 (e ) ( l ) ,  j[ 5945. S ee  Triangle 
Publications, In c ., at ft 5 9 8 9 (5 5 ). .

T A X  S A V IN G . W h c n e v t ;  y o u ’re  in  d o u b t as tc, th e  estim atio n  
of the u sefu l life  o f a  b u s in ess  a sse t, y o u  sh o u ld  clah n  th e  lo n g est  
p o ssib le  life  to g e t  th e  m ax im u m  in v e s tm e n t cred it.

s ir  5 9 2 3 / L im it  cri c r e d it  b a sed  on. . ;.-.ount c f  • . -.— Tie e c red it  ir r .y  not 
exce I he x l i a l  ty. . endi a fte r  3 -9-67 i f  th e  ta x  is

‘e  than  -To,CCA. th e  c  . is  $25,C0C lu s  4  o f  ’ ■ •
$25,009. F o r tax ab le  y e a r?  en d in g  on c r  b efo re  3-9-67, the c red it  w as  
lim i ' ,00 ■ ' f th e  ta x  lia b ility  o v  A ' ' ' .
is  p r i ra ted , t n a  . X. b asis  f c r  t  : y e ;  j ' ; 3-9-67. T h e  lim ita tio n



m u st a lso  be redu ced  (b u t not b e lo w  zero ) Ly an a m o u n t equal to the  
cred it  th a t w ou ld  h ave been  earn ed  on su sp en sio n  period  p ro p e r ly ; the  
red u ctio n  is m ade o n ly  for taxab le  y e a r  in w liich  such  p ro p e rly  is p laced  
in s e rv ic e . S ee. 4 6 ( a ) ( 2 )  ; R eg. §  1.46-1 ( b ) ,  !l 59-13.

A n y  u n u sed  c red it  m ay be carried  bach and o v er  su b je c t  to th e  ru le s  
below . “T a x ” for th is  p u r p o s e s  th e  tax  a fte r  c red its  o th er  tlu  n w ith h o ld ­
in g  and the in v e s tm e n t  cred it, but does not in c lu d e  the ta x  on u n reaso n a b ly  
a ccu m u la ted  ea rn in g s, on p erso nal h o ld in g  co m p an ies or the ta x  r e su ltin g  
from  th e  re co v e ry  of foreign  exp ro p riatio n  lo sses. F or tax  y e a rs  e lid in g  
after. 1969, the minimum tax on I x preferen ces of Sec. 56  also isn't included.

T h e  $25,000  figu res  ap p lies  on a* jo in t  r e tu rn ; on th e 'se p a ra te  retu rn  of a 
m arried  p erso n  the figure is redu ced  to  $12,500, u n less  h is sp o u se h as no  
cred it. T h e  $25,000 is apportioned  a m o n g  m em b ers o f an a ffilia ted  g ro u p  
(sp e c ia lly  d efin ed ) w h e th er  or n o t th ey  file a  co n so lid a ted  retu rn . (F o r  
tax ab le  y e a r s  en d in g  on o r affci; 12-31-70, th e  am o u n t is  apportioned  
a m o n g  co m p o n en t m em b e rs , o f . co ntro lled  g ro u p .) T h e  $25,000 m ay  
be ap p o rtio n ed  a m o n g  the m em b ers in a n y  m an n er th e  com m on p aren t  
m a y  s e le c t , if  su ch  p aren t and each  m em b er of th e  g ro u p  co n sen t. R eg.
§  2 .46-1 ( f ) .  E ach  p a rtn er  tak es th e  $25,000  figu re  in to  a cco u n t se p ­
a ra te ly . S o  do  b e n efic ia r ie s  of e s ta te s  an d  ‘ t ru s ts  and  sto ck h o ld ers  in 
S u b ch a p ter  S  co rp o ratio n s, ft 5930. •

E ffe c t  o f p rio r ta x  su rch a rg e  on lim itation* on cred it, jf 6101.

fijjf 5 9 2 -7 : C arryb ack  or c a rry o v e r  o f u n u sed  cred its .— G en era lly , un­
u sed  c re d its  m a y  b e  ca rr ied  back  for 3 y ea rs  a n d  ca rr ied  fo rw ard  fo r 7 
y ea rs. H o w e v e r , fo r  ta x a b le  y ea rs  b e g in n u  a fte r  D ecem b er  31, 1963. 
and e n d in g  a fte r  A p ril 18, 1969, th e  '69 T a x  R efo rm  A c t  added  a fu rth er  
20% lim ita tio n  to  th e  use o f  th e  ca rry o v er  as v e l 1 as an e x cep tio n  to th is  
lim ita tio n . S ee  fu rth er  d iscu ssio n  b elo w .

A n  o th e rw ise  a llo w ab le  c red it t i g  m ay  not b e  u sed  b e c a u se  o f the lim ­
itation  b a sed  on ta x  is  a. ca rryb a ck  for 3 y e a rs  and  c a rry o v e r  for 7 y e a r s  
if  fifth  ta x a b le  y e a r  fo llo w in g  the u n u sed  c red it  y e a r  e n d s  a fte r  12-31-66  
(fo r  5 y e a r s  if  such  fifth  ta x a b le  y e a r  en d s b efo re  1-1 -67). S ee . 4 6 ( b ) ( 1 ) ; 
R eg. §  1 .4 6 - 2 ( a ) ( l ) - ( 3 ) ,  |f 5944. (T h e r e  is  no ca rry b a ck  to  a y e a r  en ded  b e ­
fore J a n u a ry  1, 19 62 ; a  ca rryb a ck  to  a y e a r  b e g in n in g  in 1961 and  e n d in g  in 
1962 is  p ro rated .) I t  m ay  b e u sed  in th e  y e a r  to  w h ich  c a ir ie d  to the  
e x te n t  th a t the lim it  b ased  on ta x  in  that y e a r  e x ce e d s  the c red it  b ased  
on in v e s tm e n t  th a t y ear. I f  th ere  is  m o re  than  one c a rr y  lo  a p a rticu la r  
y e a r , th e  e a r lie s t  is  ap p lied  first.

F or ca rry b a ck  to  a n y  ta x a b le  y e a r  e n d in g  on o r b e fo re  12-31-65 w ith  
reg a rd  to  p ro p erty  u sed  p red o m in an tly  in  a U .S . p o ssess io n , se e  R em  
§  1 .4 6 .2 (a ) ( 4 ) .

A  ta x p a y e r  w h o  h as an u n u sed  cred it  fo r  a y e a r  w h ich  re su lte d  from  a 
n e t  o p e ra t in g  lo st c a r r y ! ac1 to th a t  y e a r  is  p e rm itte d  to  c a rr y  the u n u sed  
c red it  t c  th e  th re  e p re c e d in g  ta x a b le  y e a rs . T h is  ru le  a p p lies  to  in v e s tm e n t  
c red it  ca rryb a ck s a ttr ib u tab le , to  ca rry b a ck  o f n e t  o p e ra tin g  lo sse s  s u s ­
ta in ed  in  ta x a b le  y e a r s  e n d in g  a fte r  7-31-67. T h e  u n u sed  c red it  m a y  also  
be ca rr ied  fo rw ard  a s is  p erm itted  w ith  re sp e c t  to u n u sed  c re d its  g e n e ra lly .  
P .L . 90-225, 12-2. -67. F or p rio r y e a rs , the u n u sed  c red it  th a t  re su lted  from  
a  n et o p e ra tin g  lo ss  ca rryb a ck  co u ld  b e carr ied  fo rw ard  o n lv , not back. 
S e e  R eg . §  1 .4 6 -2 (c ) . _

For quick refunds or credits .resulting from carrybacks, see jf 36,191 et 
seq.

[2] • Investment Credit (§46-49) S3B7
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C arry b ack s anti c a rry o v ers  of u nu sed  cred it m ust a lso  b e  red u ced  by  
a n y  cred it reca p tu red  und er Sec. 47. R eg . §  1.47-1 ( b ) ,  jf 5955. S ee  also  
II 5927.

F o r ta x a b le  y e a rs  b eg in n in g  a fte r  D ecem b er  31, 1963 and e n d in g  a fte r  
A p ril 13, 1969, th e  abo ve ru les  s t i l l  app ly, s u b je c t  to the fo llo w in g  ch an ges.  
T h e  to ta l am o u n t o f in v estm en t c red it  ca rry o v e rs  and ca rry b a ck s  w h ich  
m a y  b e  added  to am o un t a llo w ab le  as a c red it  for a n y  su ch  ta x a b le  y e a r  
ca n ’t  ex ceed  20%  of th e  h ig h er  of (a ) th e  a g g re g a te  o f in v e s tm e n t  c red it  
ca rry o v e rs  and carryb a ck s to the ta x a b le  y e a r , or (b ) th e  a g g r e g a te  cred it  
ca rry o v e rs  and carryb a ck s to anv  p reced ing- ta x a b le  y e a r  th a t b egan  a fte r  
12-31-6S, and ended  a fter  4-13-69. Sec. 4 6 ( b ) ( 5 ) , j f 5 9 3 9 ; R eg. § 1 .4 6 -2 (b )
(2 ) ,  9 59-14. H o w ev er , if a tax p ay er  has u n u sed  in v e s tm e n t c red its  w h ich  
h e  co u ld n ’t  ca rry  o v er  solely b eca u se  of th e  n e w  20%  lim ita tio n , th en  h e  
m a y  ca rry  o v e r  th e se  u nu sed  c red its  for an a d d itio n a l 3 y ea rs . W h e n  
th e s e  c red its  a rc  carried  o ver for 3 y e a rs  b eca u se  of th is  n e w  ru le , th e  
2 0 %  lim ita tio n  (r.s w e ll a s  th e  g en era l 5 0 %  of ta x  l ia b ility  ru le )  w ill  
a p p ly . S ec. 46(1 0  (6) ;  R eg. §  1 .4 6 -2 (a )(5 ).  E x a m p les  (3 )  and  (4 )  in  R eg. 
§  1 .46-2( g )  il lu s tra te  th e se  rules. .

5925)’ Q u a lified  in v e s tm e n t in  n e w  an d  u sed  p ro p erty .— Q u alified  
in v e s tm e n t  m a y  be in  n ew  or used p ro p erty . S ec. 4 S (b )  an d  ( c ) ,  jf 5965. N ew  
p ro p erty  is th a t the first  r.sc of w hich  co m m en ces  w ith  th e  ta x p a y e r, or 
p ro p erty  co n stru cted  or reco n stru cted  b y  h im . U sed  p ro p erty , o f co u rse , is 
o th er  p ro p erty . In  both  ca ses, o n ly  p ro p erty  a cq u ired  a fte r  1961 q ualifies. 
T h e  d istin ctio n  b e tw een  new' and  used  p ro p e rty  is  the sam e a s th e  n o w -  
fa m ilia r  d istin ctio n  a p p lied  in d e te rm in in g  w h e th er  p ro p e r ly  q u a lifies  for 
a c ce le ra ted  d ep rec ia tio n  u n d er th e  1954 C ode ru les.

A s  to  n ew  p ro p erty , th e  ap p licab le  p e rc e n ta g e  is ap p lied  to ta x p a y e r ’s 
basis for th e  p ro p erty  d eterm in ed  a cco rd in g  to th e  g e n e ra l ta x  r u le s  on 
b a sis , jf 31,141 e t  svq. In sta 'lu x o n  r.nd fre ig h t- c o sts  are  add ed  to  b a s is  for 
p u rp o se  o f cred it. R eg . §  1 .4 o -3 (c), jf 5945. S a y  ta x p a y e r  s w a p s  an  old  
m a ch in e  w ith  r u  a d ju sted  b asis  o f $B,0C0 fo r  a, r.svi, s im ila r  m a ch in e  and  
p a y s  $1,000 ca sh  to boot. T h e  trad e-in  is  ta x - fr e e  and  the b a s is  o f th e  n ew  
m a ch in e  is  $9 ,000  (b a s is  of old p lu s  boot) ; an d  [h at is  th e  a m o u n t tak en  
in to  acco u n t in  a p p ly in g  th e  p ercen ta g es. (T a x p a y e r , a s  ex p la in ed  b elo w , 
m a y  h a v e  to a d ju s t  p rio r c red its  b eca u se  of h is  d isp o sitio n  of th e  trad ed -in  
m a c h in e .)  A  s p e c ia l ru le , d e sc r ib e d  b e lo w , a p p lie s  to  p ro p e rty , r e p la c in g  
p ro p erty  lo st b y  c a su a lty  or th eft.

U se d  p ro p erty  q u alifies o n ly  if  acq u ired  b y  p u rch ase . “ P u rc h a se ” does  
n ot in c lu d e  a c q u is it io n s : (a )  from  a re la ted  perso n  (d efin ed  in IR C  S e c ­
tio n s 267 an d  7 0 7 (b ) ,  a s  m o d ified ), (b )  b y  a co rp o ratio n  from  an  affiliated  
co rp o ratio n  (sp e c ia lly  d efin ed ), ( c )  from *a d eced en t, a id (d )  o f p ro p erty  
w h o se  b a s is  is  carr ied  o ver from  the person  from  w h o m  acq u ired  (g if ts ,  
fo r  e x a m p le ). N o:- d oes u sed  p ro p erty  q u a lify  if , a fte r  a cq u isit io n  b y  ta x ­
p ay er, it is u sed  b y  th e  p erso n  w ho  used su ch  p ro p erty  b e fo re  su c h  acqu i-
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[11 In v e stm e n t C red it ( § 4 0 - 4 9 — ^ 5039 c t  f s q .)  £ 3 3 3

silio n , or b y  a p erso n  re la ted  lo th e  p erso n  w ho  u sed  tho p ro p e rty  b efo re  
su ch  a cq u isit io n  u nd er Sec. 1 7 9 ( d ) ( 2 ) ( A )  and (PA. T h u s  p ro p erty  p u r­
ch ased  in  a sn le -leaseb a c l: or p ro p erty  p u rch ased  b y  a  te n a n t (w h o  u se d  th e  
p ro p erty ) from  h is land lord  d oes n o t q d ify . P ro p e r ty  is  n ot co n sid ered  
u sed  b y  the* a cq u irer  b efo re a cq u isitio n  if  p re-a cq u isit io n  u se  w a s  only  
casu al. R eg. § 1.4 8 -3 ( a ) (2 ) ,  (3 ) ,  If 5971. S e e  a lso  d ecis io n s  a t ff 5 9 8 8 (8 ).

A s to  u sed  pro p erty , tho ap p licab le  p e rc e n ta g e  is  a p p lied  to  ta x p a y er 's  
cost. In  a ta x -fre e  trad e-in , co st is  lim ited  to boot g iv e n . W h e r e  th e  p ro p ­
e r ty  rep la ces  s im ila r  p ro p erty  and th e  tra n sa ctio n  is  n o t ta x -free , co st is  
red u ced  b y  th e  a d ju sted  b a s is  o f th e  p ro p erty  rep la ced . T h e s e  ru le s  do 
n ot app ly , that is, th e  fu ll “co st” o f th e  rep la cem en t p ro p er iy  i s  ta k en  in to  
acco u n t, ( 1) if  the d isp o sition  of th e  o ld  p ro p erty  re su lte d  in  a re ca p tu re  of 
p rio r cred its , or (2)  u n less  you b u y  or c o n tra c t to  b u y  th e  rep la cem en t  
p ro p erty  w ith in  60  d ays b efo re  o r a fte r  s e ll in g  th e  c ld  p ro p erly . R eg .  
§  1 .4 8 -3 (b ). #

Exam*;'o (1) :  Taxpayer swaps o. "machine w ith an r.djuAcd b ails  and vn'uo o2 
58,000 for a  vssd Gimllar machine, paying S3,GC3 earn to boot. Eocausb too swap 
lo tax-free, tho amount taken Into account in applying the percentages Is §1.,000. 
B u t it taxpayer h rs to aajn  t tho credit taken on tho acquisition o’ tho iracled-in 
machine, tho amount taken Into account Is §0,000.-

Assume tlie  swap was not tax-free, and that value c2 tha old machine wr.a
510,000. Tiio amount taken Into account in applying tho percentages is  §3,000 
(§11,COO "cost" less §3,000). .

E.vnmplo (.“j ) ;  Taxpayer soih truck 1 on. Sept. 13, which ha bought in Jan. 
of the previous yew , ami which has on adjusted basis of §1,500. On Pee. 1, ha 
buys truck 2 ns a replacement for §2,000. T ift full cost of truck 2, §2,000 : j  he
taken into account in computing qualiiied inv. Anient, since the replacement prop­
erly  w as bought more than CO ficy.-. after the old property vx*.3 sold", i f  tree!? 2 
had been bought on Oct. 15, tho cost which m ay bo taken into account is §300 

. (§2,000 less $1,200).

C ircu m sta n ces  u n d er  w h ich  S ectio n  30 p ro p erty  is  d isp o sed  o f or o th er­
w ise  c e a se s  to  q u a lify , th e re b y  g iv in g  r is e  to  re ca p tu re  o f c red it , a rc  in  
R eg. §  1.47-2, f  5956. S ee  a lso  ft 5927.

Dollar limit on used property.— T h e  to ta l co st  of a c q u is it io n s  ox u sed  p ro p ­
erty in any o n e year tak en  in to  acco u n t in  a p p ly in g  th e  p e rc e n ta g e s  m a y  n o t  
e x c e e d  $50,000. S ec. 4 3 ( c ) ( 2 ) ;  R eg . §  1 .4 8 -3 (c ) ( 1 ) .  I f  to ta l a cq u is it io n s  
a re  m ore, ta x p a y e r  m a y  se le c t  th e  ite m s  to  b e  taken  in to  a c c o u n t ; p resu m a ­
b ly  h e  w ill  s e le c t  t h e  lo n g er-liv ed . R eg . §  1.48-3 ( c ) ( 4 ) .  T h e  $ 50 ,0 00  l im it  
a p p lie s  on a jo in t  r e tu r n ; on th e  sep a ra te  re tu rn  o f  a  m arried  person, th e  
limit is  $25,000, u n less  h is  sp o u se a cq u ired  no q u a lify in g  u sed  p ro p erty  
th a t  year. A ffilia ted  corporations (co m p o n en t m em b ers  o f a  co n tro lled  
gro u p , for ta x  y ea rs  en d in g  on or a fte r  12-31-70) a re  l im ite d  to  o ne $50,000  
am o un t. A s  to  p a rtn ersh ip s, the $50,C00 l im it  a p p lies  a t b o th  th e  p a rtn er­
sh ip  an d  p a rtn e r  le v e ls ;  so  too, a s  to  e s ta te s  and  tru s ts  and  th e ir  b e n e ­
fic ia r ies, and S u b c h a p tc rS  co rp o ratio n s and th e ir  s to ck h o ld ers .

Exam ple: .Partnership AE p cy j §00,030 for used uQulpiA&it. The p a r 'a v .k $ i  
m ay take only §50,000 into account, c? w.'Jc'a A's slirro  ia In r .tT lite ,
A  83 a  sola proprietor pays 5-*9,OGO for used equipme \  While • i “Javestmc t“ 
is  §35,000, the amount he m ay tax .; 1 -.to • c . ■ ited to §30,000. 1 . y
select e ll of the §25,000 derived tnreagh tha arm  i §23,C$0 of M» J: v.kfe.i
investm ent, or a ll of h'o inuvkkx-1. i ’vest w e.it and §10,000 c f  toe derived i.v ee t-  
incut.

Effect oj c a s u a l t y  or theft*— T o  fig u re  the q u a lified  in v e s tm e n t  in  prop*

‘Prentice-Hall, Inc.—'ikO. 'i’rtr: Szcs.



5360 Credits Against Tax . M

e r ty  r e p la c in g  p ro p e rty  lo st b y  c a su a lty  o r th e ft, s ta r t  w ith  th e  b a sis  or 
c o st  o f the n ew  p ro p erty . T h en  red u ce  b y  w h ic h e v e r  o f th ese  am o u n ts is  
th e  s m a lle r :  ( 1) a a y  in su ra n ce  or o th er  re co v e ry , (2)  th e  a d ju s te d  b a sis  
o f the lo st  p ro p erty . S ee  Sec. -16(c) ( 4 ) ; R eg. §  1 .4 6 -3 (h ), jf 5945.

ELieiuplo: Property is completely destroyed by fire. Its adjusted boats was 
§20,000; tho insurance recovery is §23,000. Replacement property -is acquired 
at a  cost of §23,000. The qualified investment, is §3,000, unless taxpayer elects 
recognition of gain under Sec. 1033(a)(3 ), in v/iiicii case L'ne qualified Investment 
will be §3,000. I f  tlie insurance recovery had been §19,000, the qualified invest­
ment would have been §0,000.

B efo re  m a k in g  th e  ab o ve red u ctio n , ta x p a y e r  m u st  f ig u re  w h e th e r  tlie  
re ca p tu re  ru le  ( s e e  j f  5 9 2 7 )  d isa llo w s  m o re in  q u a lified  in v e s tm e n t  th a n  
tiie  c a su a lty  ru le  d isa llo w s  in b a s is  o r cost. I f  it  d o es, th e  r u le s  fo r  reca p ­
tu re , a s  a m en d ed  b y  th e  ’69 T a x  R efo rm  A c t app ly .

[_’{[ 59 26 3  W h a t  p ro p erty ' qu RHes.— E lig ib le  p ro p e rty  is  ca lled  “S ectio n  
38  p ro p erty ,”  and tlie  d efin itio n  o f th is  term  is  th e  nub o f th e  c red it  p ro v i­
sion . S ec . 4 8 ( a ) ,  jf 5965. Y vith e x ce p tio n s  s ta te d  b e lo w , S ectio n  38  p ro p erty  
m e a n s :

(1 )  D ep re c ia b le  ta n g ib le  personal p ro p erty . T h is  q u a lifies  w h e th e r  or 
n o t u se d  in m a n u fa c tu r in g , p ro d u ctio n , e x tra c tio n  o r th e  fu rn ish in g - of 
u tility - lik e  s e rv ic e s . R eg . §  1.48-1 ( c ) ,  j f 5959. L o ca l l a v  d efin itio n s  a re  
n ot c o n tr o llin g ; ite m s  th a t lo ca l la w  m a y  c la s s ify  a s  fix tu res  m a y  q u a lify .  
E x a m p le s  a re  o u ts id e  g a so lin e  p um p s, g ro c e ry  c o u n ters , p r in t in g  p resses ,  
and  d isp la y  rack s. . .

(2 )  O th e r  ta n g ib le  p ro p erty , th a t ?=• rea l p ro p e rty - lik e  a s s e ts  (o u t n e v e r  
a  b u ild in g  and  it s  s tru c tu ra l c o m p o n en ts). R ag. 8 1.43-1 ( e ) .  T o  q u a lify  
u n d er  th is  h e a d in g  th e  p ro p erty  m u st  (a )  h e  u se d  in  m a n u fa ctu rin g , p ro ­

d u c t io n ,  e x tra c t io n  o r th e  fu rn ish in g  o f u t ility - lik e  s e r . ’ ces,, or (b )  co n ­
s t itu te  a  r e se a rc h  o r  s to ra g e  fa c ility  o f  an a c t iv ity  u n d e r  (a )^  E x a m p le s a r c  
b la s t  fu rn a c e s , o il an d  g a s  p ij iii ilroad  tra c k s , fern for c a tt le , s i lo s  
and te lep h o n e  p o les . B a n k  v a u lt  doors, reco rd  v a u lt  doors, n ig h t  d ep o sito ry  
fa c ilit ie s , and  w a lk -u p  and d riv e-u p  te lle r ’s  w in d o w s  q u a lify , b u t n o t d vlve-  
up  t e l le r ’s  b o o th s. A m o n g -fa r m  im p ro v e m e n ts  q u a lify in g1 a re  s to ra g e  
fa c il it ie s  p ro v id in g  o n ly  s to ra g e  sp ace, n o t  w o rk in g  space. S e e  a lso  ru lin g s  
a t  jf 5847  e t  scq.

E x c lu d e d  in a li c a se s  as a b u ild in g  and i t s  s tru c tu ra l co m p o n en ts are  
th e  b a s ic  s tru c tu re  and  sr.ch p a r ts  a s  cen tra l a ir  co n d itio n in g  and  h e a tin g  
s y s te m s , and p lu m b in g , w ir in g , and l ig h t !  g  f ix tu re s . B u t  th e  term _“ s tru c ­
tu ra l c o m p o n en ts” d o es no; Inclu de m a c h in e ry  ( su c h  as ax a ir  co n d itio n in g  
and  h u m id lfica tio n  s y s te m )  s o le ly  req u ired  to  m e e t  tem p era ta v e  o r  h u ­
m id ity  re q u ire m e n ts  e s se n tia l fo r  the o p eratio n  o f o th er  m a c h in e ry  c r  th e  
p ro c e ss in g  o f  m a te r ia ls  o r  foe Istt A . T h e s e  q u a lify  e v e n  th o u g h  th e y  m a y  
in c id e n ta lly  p ro v id e  fo r  th e  co m fo rt o f th e  w o rk e rs  o r se rv e , to a  m in o r  
d eg ree , a re a s  w h e re  te m p e ra tu re  co n tro l is  n o t e s se n tia l.  R eg . §1 .4 0 -1
( e ) ( 2) .

E le v a to rs  and e sc a la to rs  q u a lify ; (1 )  cow ’ A uction  or r a c o c s tr u c S io n b  
co m p le ted  a ft  T uns 30 , 1953. or (2 )  a c q u is it io n  o c cu rre d  a f te r  J u n e  20, 

1 9 3 .  S e c . 4 3 ( a ) ( 1 ) ( C ) ;  Reg* §  W  ■)• '

i-To •' t fa n g ib lc  p io p c t ty  qu; lin es.. T h u s  a  p a te n t  o r  c o p y r ig h t i s  jx c lu  ;ledj 
r » too th e  com  o f a  lea seh o ld . B u t  im p ro v e m e n ts  ma d ; b y  a ; a t  ( e x c l id- 
i i :g  the b u ild in g  and it s  co m p o n en ts) m ay  qi; d ify .

Livestock does not qualify. • • •



T o  q u a lify , th e  p ro p e r ty  m ust b e su b je c t  to d ep rec ia tio n  (i.e. h av e  a  b a s is  
to ta x p a y er, see  * e 9 S 9 (2 S )) or a m o rtiza tio n  and m u st h a v e  a u se fu l life  of a t  
lea st 4 y ea rs . I f  a p ro p erty  is o n ly  p a rtly  d ep rec ia b le  (p a rt-b u s in ess , p art-  
p lea su re  c a r ) , o n ly  th e  d ep rec ia b le  p art q ua lifies.

E v en  th o u gh  w ith in  th e  abo ve d efin itio n , th e  fo llo w in g  do not q u a lify :

(1 )  P ro p e r ty  used m a in ly  (m o re  than  SO^c) o u ts id e  th e  U .S . B u t,  
g e n e r a lly  sp ea k in g , this ex cep tio n  d o es not a p p ly  to th e  rolling^ sto ck  of 
ra ilro a d s, a irc ra ft, v esse ls , and m o to r v e h ic le s  u sed  in in tern a tio n a l o p ­
eratio n s, co n ta in ers  used in  in tern atio n a l tra n sp o rta tio n , o ff-sh o re d r illin g  
eq u ip m en t. F u rth er, th is  ex cep tio n  d oes n ot a p p ly , for ta x a b le  y e a r s  en d ­
in g  a fte r  M arch  9. ’67. lo  a ircra ft  re g is te re d  b y  th e  A d m in istra to r  of th e  
F ed era l A v ia tio n  A g en cy  w h ich  a re  o p era ted  o u ts id e  th e  U .S. u n d er  a  
co n tra c t w ith  th e  U .S. S ec. 4 S ( a ) ( 2 ) ( B ) ( i ) : R eg. §  1.4S-1 ( g ) ( 2 ) .  F or  
sp ec ia l ru le s  on reca p tu re  o f c re d it  for a irc ra ft  le a se d  for u se  o u tsid e  th e  
U .S. a fte r  A p ril IS, 1969, s e e  jf 5927.

A lso , fo r  tax ab le  y e a rs  en d in g  a fte r  -12-31-65, p ro p erty  p laced  in s e rv ic e  
a fte r  th is  d a te  w h ich  is  used  in  a U .S . p o ssess io n  by  a U .S . p erso n  or b y  
a  co rp o ratio n  o rg an ized  in a p o ssess io n  q u a lifies, w ith  certa in  ex cep tio n s  
a s p ro v id ed  in S ec. 4 S ( a ) ( 2 ) ( B ) ( v i i )  ; R eg. § 1.48-1 ( g ) ( 2 )  ( v i i) .

(2)  P r o p e r ty  u sed  b y  a  ta x -e x e m p t o rg a n iza tio n  o th e r  th a n  a  coop­
era tiv e . B u t  if  th e  o rg an iza tio n  is  s u b je c t  to  the t a x  on u n re la te d  b u s in ess  
in com e, p ro p erty  used  in  th a t a c t iv ity  can q u a lify . F o r  ta x  y e a r s  be-  
g h in in g  a fte r  1969, if th e  q u a lify in g  p ro p e r ly  is  " d eb t-fin a n ced ” (d efin ed  
in  S ec. 5 1 4 (c ) ,  jf 21 ,237), th e  co st or ba’si.: u sed  fo r  th e  S ec . 4 6 ( c )  co m p u ta ­
tion is  lim ite d  to  the p e rc e n ta g e  o f c o st  or b a s is  u se d  u n d er S ee . 514  to fix  
th e  o rg a n ’r a tio n 's  g ro ss  in co m e from  th e  p ro p erty  in  th e  y e a r  p la ced  in  
serv ice .

(3 )  P r o p e r ty  u sed  b y  th e  U n ite d  S ta te s , a  s ta te  o.- its' p o lit ica l su b ­
d iv is io n s, an  in tern a tio n a l o rg a n iza tio n , o r a n y  ag n c y  o r  in s tru m e n ta lity  
o f the fo reg o in g .

(4 )  P ro p e r ty  used  m a in ly  to  fu rn ish  lo d g in g . T h e r e  a re  tw o  e x ce p ­
tio n s to  th is  ex cep tio n , th a t is, lire  fo llo w in g  a re  e l ig ib le :  (a )  N o n -lo d gin g  
co m m erc ia l fa c ilit ie s  a v a ila b le  to  p erso n s n ot u s in g  t h e ‘ lo d g in g  on th e  
sa m e  b a s is  a s  to  p o iso ns w h o  do. (E x a m p le :  R e sta u ra n t eq u ip m en t m  an  
a p a rtm e n t h o te l.)  (b )  P ro p e rty  u sed  b y  a transient m o te l or h o te l in  
fu rn ish in g  lo d g in g . R eg. §  1.48-1 ( i i ) .

N ote th a t th e  abo ve ru le s  a re  s ta te d  in  te rm s  o f u se  o f the p ro p erty . T h is  
m ea n s th a t  n e ith e r  th e  o w n er n o r  t iic  p erso n  w h o  r e n ts  o ut p ro p e rty  for  
t iie  p ro scrib ed  u se can  co  m t  i t  fo r  c red it.

S e e  a lso  ru lin g s  and c a se s  a t jf 5987  e t  seq.

fdjf 5927fj R ecap tu re of cred it.— T h e  '69 T a x  R eform  A c t  co n tin u ed  tlie  
re ca p tu re  ru le s  d iscu ssed  b eU w  w ith  2 e x c e p t io n s : th ere  is  no reca p tu re  
fo r  a n y  S ec. 33  p ro p erty  w liich  is  s to len  or d e stro y e d  b y  c a su a lty  a fte r  
A pril 13, 1969, and  reca p tu re  is  lim ite d  in  th e  c a se  o f p ro p erty  rep la ced  
a fte r  A p ril 18, 1969, if  certa in  s ta tu to ry  co n d itio n s a re  m et. F o r d iscu ssio n ,  
se e  (2) ,  b e lo w . •

A  ta x  a d ju s tm e n t m a y  b e n e c e s s a r y  if  p ro p e rty  is  d isp o sed  o f b efo re  
th e  en d  of its  estim ated  u sefu l life  or c ea ses  to  b e  sec tio n  38 p ro p erty . 
S 47,  jf 5 9 5 3 ; R eg. §  1.47-1, jf 5955. D isp o s itio n  in c lu d e s  a n y  k in d  o f d is­
po sitio n  (e.g., sa le , ta x -fre e  c r  ta x a b le  e x c h a n g e , g if t ,  in v o lu n ta ry  co n v er­
se l ) ,  w ith  t : ex cep tio n s l is te d  b e lt  \  I t  a lso  in c lu d e s  a  sa le  b y  a  p a rtn er  
o f  h is  in te r  3t  ii ' firm , o r A a  sto ck ! Ider o f h is  s to c l in  a 5 ;  :h  te 
S corpc tion. P ro ] ■ la y  s to  b e  S  ction  3  ! p ro p e rty  : . j, fo r

[2] Investment Credit (§ 46-49) 5GG1

r - r r< ( ! . \ : ezt <52,503.



ex am p le , it  is sw itc h e d  to  fo re ig n  use. S e e  b e lo w  for fu r th e r  d e ta ils  a s  to  
d isp o sitio n  o r cessa tio n . . .

T h e  ta x  for th e  current year is  in crea sed  b y  tlie  am ount th a t  th e  c red it  
or c a rry o v e r  w o u ld  h a v e  b een  d ecrea sed  had  th e  o rig in a l c red it  b een  com -  
p u tcd  on th e  p erio d  o f a c tu a l u se  in stead  o f e s tim a te d  use.

■ iSxampIo: You buy machirmry for 530,000; useful Pfa Is 30 years. Your credit, 
$2,100. Yea soil the mac" iuory In the futh  year. That means you would li.v/o 
actually beer. tut-lied  to a  croi'it for only %  o.: tho cost based ca a  5-yea? useful 
life. Result: You:: credit Is ?700 rather then §2,‘.ICO; thus your to.:: for tee  -year oj 
St'lo Is increased by 51,400.

< N o te  th a t, in  e ffect, reca p tu re  d en ies  c re d it  a s  to  520,COO of th e  co st. F or  
th e  im p o rta n ce  o f th is  co n cep t, s e e  " E ffe c t  o f  c a su a lty  o r  th e f t”, f  5?2ii.

l i  th e  p ro p erty  w ere  d isp o sed  o f a fte r  8 y e a r s , no a d ju s tm e n t would be  
req u ired . H o w e v e r , s in c e  th e  p ro p e rty  m u s t  b e  u se d  at le a s t  4  y e a r s  to b e  
e n tit le d  to any cred it, th e  e n tir e  c red it  i s  s u b je c t  to reca p tu re  i f  a c tu a l 
u sefu l life  to  ta x p a y e r  is  le s s  th a n  4  y e a rs .

A  so m e w h a t s im ila r  a d ju s tm e n t is  m ade if  n o n p n b lic  u t il ity  p ro p erty  
b eco m es p u b lic  u t il ity  p ro p erty . B u t  no a d ju s tm e n t  in  th e  re v e r se  s itu a tio n .

A s  sta ted , th e  a d ju s tm e n t is  m a d e  in  the' y e a r  o f d isp o sitio n  o r  cessa tio n .  
T h u s  p rio r r e tu rn s  a re  h o t reo p en ed  and  n o  in te r e s t  is  ch arged .

In  g e n e ra l, ta x p a y e r  m u s t  m a in ta in  record:; fro m  w h ic h  lie  ca n  e s ta b lish ,  
w ith  re sp e c t  to  each  item  of sectio n  c3 p ro p erty , tho  fo llo w in g : (a )  D a te  
the p ro p erty  is  d isp o sed  o f o r o th e rw ise  c e a se s  to b e  sectio n  S3 p ro p erty ,  
(b )  e s tim a te d  u se fu l life  w h ich  w a s  a ss ig n e d  to  th e  p ro p erty , ( c )  m o n th  
and  ta x a b le  y e a r  in  w h ic h  p ro p e r ty  w a s  p la c e d  in  s e n d e e , a n d  (cl) b a s is  
or co st, actual!;, or reaso n a b ly  d eterm in ed , o f p ro p erty . R eg . §  1 .4 7 (e ) .  
F a ilu re  to  m a in ta in  su ch  reco rd s  w ill  r e s u lt  in  reca p tu re  in  th e  m a n n er  
in d ica ted  in  th e  ex a m p les  in R eg . §  1.47-1 ( c ) ( 1 ) ( i i i j .  F o r tre a tm e n t  o f  
" m a ss  a sse ts ,”  s e e  R e g . §  1.47-1 ( c ) ( 2 ) ,  ( 4 )  a n d  s ta n d a rd  m o rta lity  d isp er­
s io n  ta b le , jj" 5 9 2 5 ( 7 5 ) ,  u sa b le  in l ie u  o f ta b le s  b a se d  on ta x p a y e r ’s  a c tu a l  
e x p e r ie n c e  for co m p u tin g  q u a lified  in v est m cn l.

Deposition: F o r reca p tu re  o f c r e d it  p u rp o s-s , r. " d isp o sitio n ” o': .lection  
oS p ro p erty  co v ers  m a n y  co m m on  s itu a tio n s  in  ad d itio n  to  sa le s . F o r  
ex am p le , it  m a y  in c lu d e g ift s ,  tra d e-in s , co rp o ra te  d istr ib u tio n s  in  liq u id a ­
tion s or a s in -k in d  p ro p erty  d iv id en d s, co n tr ib u tio n s  o f  p ro p erty  to  a  cor­
poration ( in c lu d in g  S u b ch a p ter  S  co rp o ra tio n s) o r  to c erta in  p a rtn e rsh ip s,  
sa le  b y  a  co rp o ra tio n  in  a ta x -fr e e ”  S ec . 3 3 7  1 n idation, c e rta in  in v o lu n ­
ta ry  co n v ers io n s, s a le s  of s to ck  b y  a S u b c h a p ter  S sh a reh o ld er, sa le  b y  
a p a r tn e r  o f an  in te r e s t  in  a  p artn ersh ip , o r  sa le  b y  a  b e n e fic ia ry  o f an  
in te r e s t  in  an e s ta te  or tru s t. “ D isp o sitio n ” a lso  in c lu d es  a sa le  in  a  sa le -  
a n d -lea feb u ck  tra n sa c tio n , e x ce p t as lim ite d  by R eg, §  1 .4 7 -3 (g ), am ! a  
tra n s fe r  upon th e  fd rcc lo su re  of a  s e c u r ity  in te re st , b u t  th e  te rm  d o esn 't  
in c lu d e  a  m ere  tra n sfe r  o f t i t le  to a  c red ito r  u pon  crea tio n  of a  s e c u r ity  
in te rest. R etire m e n t of pro  u t y  is  a lso  a  d isp o sitio n . R eg. §  ! .4 7 - 2 ( a ) ( l ) ,  
( d ) ,  jf 59S5.

I f  ta x p a y e r  d isp o ses  o f sec tio n  3 8  p ro p e rty  in  sam e y e a r  lie  p u t  i t  in to  
s e rv ic e , lie  g e n e r a lly  d o esn ’t  c la im  a n y  c re d it  fo r  y e a r  o f p u rch a se . H o w ­
ever, th is  is  not a ’ w a y s  the ru le . S e e  fo • e x a m p le , d ea th  tra n sfe rs  a n d  tax- 
free  tra n sfe rs , b e lo w .’

Cessation: R eca p tu re  o f c re d it  a lso  a p p lie s  w h e n  eq u ip m en t c e a se s  to  b e  
se c tio n  5 roj arty, l e  . 1.4 -2 ) ( 2 ) .  E x a m p le s  a h re  :  busin
a s s e t  i s  s w itc h e d  to  p erso n a l us :'!• w hol . ■ : . rt > fo r  ig  .. o r
w h e re  th e  \ w e e • . of  u?c .f a sse t  b etw een  perso nal and b us?ness ch a n g es  
a fte r  y e a r  th e  c red it  w a s  o r ig in a lly  taken . R eg . §  1 .4 7 -2 (e ), T h e re , is  a 
sp e c ia l ru le  fo r  a ircra ft leas 1 . io ra ry  u se  o u ts id e  th e  U.S.- S e e  below'.

Leased property: F o r  reca p tu re  p u rp o ses, th e  m e r e  l e a s i n g  o f  s e c t io n

5352 Credits Against Tax- [2]



[2] I n v e s tm e n t  C red it ( §  46 -49) £ 8 6 3

38 p ro p erty  b y  a  le sso r  w h o  to o k .its  b a s is  in to  acco u n t in co m p u tin g  h is  
qualified  in v e s tm e n t for the c red it  y e a r  isn 't  a d isp o sitio n . B u t, w h ere  a 
lea se  is trea ted  as a  sa le  for in co m e ta x  p u rp o ses  th e  tra n sa ctio n  is  con­
s id ered  a  d isp o sition . L e a se d  p ro p erty  ce a se s  to b e  sectio n  38 p ro p erty  to. 
the le sso r  if, in a n y  ta x a b le  y e a r  a fte r  c red it  y e a r , it w o u ld n ’t  q u a lify  as  
su ch  in h an d s o f le sse r , le s s e e  o r a n y  su b lessee . R eg . 5 1 .47-2 ( b ) ( 1 ) .  R u les  
on w h e th er  d isp o sitio n  or c e ssa tio n  lias o ccu rred  w h e re  le sso r  e le c ts  lo  
tre a t  le sse e  a s  p u rch a ser  a re  in  R eg. §  1 .47-2( b ) ( 2 ) .

. Special rale for aircraft leased for temporary use outside the U.S.— Sec. 47
( a ) (6) ,  li 5953, added by P .L . 91-676, 1-12-71, perm its leasing of an aircraft for 
use abroad for up to 4  years w ithout recapture of a previously  allowed iin c s l-  
m cnt cred it. T h e  n ew  ru le, w h ich  is  e ffe c t iv e  fo r  tax ab le  y e a r s  en d in g  
a fte r  A p ril 18, 1 9 6 9 ,'as to a irc ra ft  u sed  o u tsid e, th e  LT.S. a fte r  th a t date, 
ap p lies  to a n y  a irc ra ft w h ich  w a s  n e w  p ro p erty  e lig ib le  for th e  c re d it  in th e  
y e a r  in w h ich * it  w as p laced  in se rv ic e . S u ch  a irc ra ft  m a y  be lea sed  to a 
fo reign  ca rr ier  u n d er a “ q u a lify in g  lease" .

A q u a lify in g  lea se  is  a le a se  e x ec u te d  a fte r  A p ril IS, 1969, fro m  a U .S. 
a ir  ca rr ier  th a t q u alifies u nd er F ed era l lav/ and  co m p lies  w ith  th e  ru les  of 
the C iv il A ero n au tics  B oard.

I f  the a ircra ft is u sed  abroad m ore than in  th e  U .S., th en  fo re ig n  use is 
taken in to  acco u n t o n ly  to th e  e x te n t  of th e  a irc ra ft ’s  u se  in  the U .S . E u t  
if fo re ign  u se is  le ss  than  u se  in th e  U.S. (i.e ., le ss  than  h a lf  of th e  actu al 
u sefu l l if e ) ,  th en  th e  a c tu a l u se fu l l i f e  is u sed .

Example. A  je t  airplane, w as f r s t  placed in service on March 1, 1902. It 
qualified io r the credit a t that time. I t  was used hi the U.S. through August SI, 
1970. The carrier leased it as of that date to a foreign carrier under a  qualified lease  
for use abroad through A ugust 3J, 127.". At the end of the lease, the carrier plans to 
sell the aircraft to tho foreign carrier. . .

The entire credit claim.: * on the plana ir subject to recapture. The carrier has used  
the plane only 3 years—ly i  years In the U.S. and l ! i  years abroad. Only half the 
foreign use tim e is taken into account since the plane bad been used in tire U.S. for 
only l ’ t years.

Exceptions io recapture of credit: A  ta x p a y e r  is  n ot s u b je c t  to  th e  r e ­
ca p tu re  p ro v isio n s in  c erta in  typer, o f tra n sa c tio n s. R eg. § 1 .4 7 -3 , If 5957. 
T h e se  ex cep tio n s  a re :

(1) Death transfers.— ‘T here’s  no reca p tu re  w h en  e q u ip m en t is  tra n sferred  
b eca u se  of th e  death  o f an in d iv id u a l ta x p a y e r. In stea d , the p ro p e rty  is  
trea ted  a s if  i i  had a c tu a lly  b een  hold  fo r  th e  e n t ir e  u se fu l life  e stim a ted  
b y  th e  d ecea sed  to  fig u re  th e  c red it. .

Example: Sole proprietor bought .','20,000 worth of equipment in ’S i and took
5 1 /0 0  credit on it. H s tiled In ’C7 and. the cy/.hxnor.t pssracl to his son. Result:
Nona of the credit lias to bo paid back. Further, the son can sell the equipment
right away without running tho risk of recapture.

R ecap tu re  d oesn ’t  a p p ly  to  th e  d eath  tra n sfe r  o f  a p a r tn e r ’s  in te r e s t  or 
o f the sto ck  o f a  S u b ch a p ter  S  sh areh o ld er. N or d oes i t  a p p ljr on  tra n sfe r  
of a  d ecea sed ’s  in te re s t  to  th e  s u r v iv in g  o w n er  in a jo in t  te n a n cy . H o w ev er, 
i t  docs ap p ly  to a g i f t  b y  a  ta x p a y e r  p rio r  to  h is  d eath  ev en  th o u gh  th e  
v a lu e  of th e  g if t  is  in c lu d ed  in  I r s  •esta te  (a s  a g if t  in  co n tem p la tio n  of 
d eath , for ex- ’p ie ).

It, u n d er  R  : . ;. §‘ 1.48-4, th e  le sso r  o f  n e w  se c tio n  38  p ro p erty  m a d e  a v a lid  
e lec tio n  to tre a t  le sse e  a s  h a v in g  p u rch a sed  th e  p ro p e rty  fo r-p u rp o ses  of
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th e  cred it, th e re  is  no reca p tu re  if, b y  re a so n  c ? le s s e e ’s  d eath , th e re  is  a  
te rm in a tio n  o f th e  le a se  a n d  tra n sfe r  of lea sed  p ro p e rty  to  le sso r, o r there  
is  an a ss ig n m en t c>i le a se  and tra n sfe r  of le a se d  p ro p e rty  to a n o th er  person. 
S ee  R eg. §  1 .47-3( b ) , ][5937. .

(2) Replacement of properly.— (a) Properly destroyed 'ey casualty: F or  
se ctio n  3S p ro p erty  d estro y ed  b y  c a su a lty  or s to le n  a fte r  A p r il 18, 1959, 
th e re  is no reca p tu re , w h e th e r  o r not th e  p ro p erty  is  rep laced . S ec . 47
(a )  (4 ) ,  If 5 9 5 3 ; R eg. § 1.47-3 ( c ) ( 1 ) ,  ft S957. ^

• T h e  fo llo w in g  ru les  ap p ly  to  p ro p erty  a ffec ted  b y  c a su a lty  or th e ft  
b efo re A p ril 19, 1969. G en era lly , th e  reca p tu re  p ro v isio n s a re n ’t ap p licab le  
to p ro p erty  d isp o sed  of o r o th e rw ise  c e a se s  to b e sectio n  33  p ro p erty  due  
to its  d estru ctio n  o r d am ag e  b y  a ca su a lty , or b y  th e f t  if  i t  is  rep la ced  
b y  sectio n  58  p ro p erty. R eg . § 1 .4 7 -3 (c ) (2 ) .

T o  d eterm in e  w h e th e r  or not th e  reca p tu re  r u le s  a p p ly , ta x p a y e r  pro­
ceed s a s fo llo w s : •

( a )  H e  app lies th e  re ca p tu re  ru le  to  d e te rm in e  h o w  m u ch  “q ualified  
in v e s tm e n t” w o u ld  n o rm a lly  be d isa llo w ed .

(b )  W h e n  he b u y s  sectio n  3 8  eq u ip m en t to  re p la c e  th e  d estro y ed  
p ro p erty , he s ta r ts  w ith  th e  b a s is  or the n e w ly  a c q u ire d  p ro p erty . T h en , h e  
red u ce?  th is  a m o u n t b y  th e  lesser o f :  ( i)  th e  in su ra n c e  p ro ceed s  (o r  o th er  
r e c o v e r y ) ; o r ( ii)  th e  a d ju s te d  b asis  o : th e  d e stro y e d  p ro p erty , to  d e te r ­
m in e  h ow  m uch  b asis  red u ctio n  th e re  w o u ld  lie.

I f  th e  reca p tu re  ru le  r e su lts  in a g re a te r  d isa llo w a n ce  of q u a lified  in v e s t ­
m en t than  the red u ctio n  ru le  d isa llo w s in  b asis, th en  reca p tu re  co m es in to  
p lay  and th e r e ’s  no b a s is  red u ctio n . R ut, it th e  re d u c tio n  ru le  r e su lts  in  a 
g re a te r  (o r eq u a l) d isa llo w a n ce , th en  th e  b a s is  red u ctio n  g o v e rn s  and  
th e re ’s no recap tu re . R eg. S 1 .4 6 -3 (h ).

F o r p u rp o ses of th e  b a sis  red u ctio n  rule, p ro p e r ly  is  co n s id ered  “ rep la ce ­
m en t p ro p e rty ” o n ly  if th e  n ew  p ro p erty  is  p u t in to  s e rv ic e  b y  the due d ate  
( in c lu d in g  e x te n s io n s)  for f ilin g  th e  y e a r  o f c a su a lty  re tu rn . R eg . §  1.45-3
( h ) ( 1 ) .  T h u s, if  ta x p a y er  rep la ces  la ter, h e d o esn 't h a v e  lo  g o  th ro u g h  
th e  b a s is  red u ctio n  ru le  ab o v e, b ut th e re  m ig h t  be reca p tu re .

(b )  Ccrlaiv. proper'y replaced ajicr Apr!! IS , 1969: I f  p ro p erty  e lig ib le  
for th e  in v e s tm e n t c red it  is  d isp o sed  of and , w ith in  6 m o n th s of the d is ­
p o sitio n , is  rep laced  b y  s im ila r  p ro p erty  w h ich  w o u ld  h a v e  q ualified  for  
th e  c red it  had i t  not been  rep ea led  b y  sectio n  49, then  th e  am o u n t of 
reca p tu re  on th e  d isp o sition  of th e  o ld  p ro p erty  is  in  e f fe c t  red u ced  b y  th e  
am o u n t of c red it  w hich  w ou ld  h ave b een  a iiab lc  to the p ro p erty  w h ich  re ­
p laced  it. I le n c e , the am o u n t of reca p tu re  can  be red u ced  to  zero , b u t n ot  
b e lo w  it. Sec. 4 7 ( a ) ( 5 ) ;  R eg. §  1 .4 7 - 3 ( h ) ( l ) .  U n d er certa in  co n d itio n s, 
p ro p e rty  d isp o sed  of nn  v  b e  rep laced  w ith p ro p erty  lea sed  from  ano ther. 
R e g . § 1 .4 7 -3  ( h ) ( 2 ) .

(3) Aeschvihr. of used property: T h e r e ’s  a  $50,COO lim it  on th e  co st of 
u sed  sectio n  33 p ro p erty  ta x p a y er  can  take in to  a cco u n t in f ig u r in g  h is  
c r e d it  for any one year. A n y  e x c e ss  c o st  ca n ’t he c a rr ie d  o ver. In  fact, i t ’s  
u su a lly  w asted . B u t if  th e  c o st  of u sed  p ro p erty  ex ceed ed  $50,000 and the  
p ro p e rty  a c tu a lly  se lec ted  is d isp o sed  of b efo re  th e  end  of its  u se fu l life ,  
re ca p tu re  o f c red it  can be avo id ed  b v  r e s c in d in g  e x c e ss  u sed  p ro p erty  for  
th e  e a r lie r  y e a r  to tak e its  p lace  R eg . §  l.- l7 -3 (d ) .

T o  b y p a ss  reca p tu re  b y  rese lec tio n  of e x c e s s  u sed  p ro p erty , ta x p a y e r  
m u s t  a tta ch  to h is  ta x  re tu rn  a s lr .w n ien t g iv in g  h is  n am e, add res ’ and tax­
p a y e r  a c co u n t-num ber. T h is  s ta te m e n t m u st a lso  in d ica te  a: to b oth  the  
o rig in a l!)  se lec ted  used p ro p erty , and  th e ’ n e w ly  se le c te d  u sed  p ro p erty , 
th e  month, and y e a r  placed, in se rv ice , co st and estim a te d  u sefu l life. R eg.
§  1 .4 7 -3 (d )(3 ) .  ' '
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(4) Corporate tax-free transfers wider See. 381(a): R eca p tu re  is n ’t  re ­
quired  if  the tra n sfer  o f sectio n  38  p ro p erty  is  from  one co rp o ra tio n  to 
a n o th er  in a ta x -free  reo rg a n iza tio n  or liq u id atio n  if tlie  a c q u ir in g  co rp o ra ­
tion su c c e e d s  to  th e  ta x  a ttr ib u te s  of th e  tra n sfero r  co rp o ra tio n  u n d er  Sec. 
38!(u), jf 18,502. T h is  in c lu d es  th e  c a rry o v e r-b a s is  liq u id atio n  of an  S 0 %  
su b s id ia ry  u n d er S ee. 3 3 1 ( b ) ( 1 ) ,  jf 1/.C80. T h e  a c q u ir in g  co rp o ra tio n  w ill  
stan d  in  "the sh o es o f th e  tran sfere  r  co rp o ratio n  a s  to c a rry o v e rs  of u nu sed  
c red its  an d  p o ten tia l a d ju s tm e n ts  becaus.e of e a r ly  d isp o sitio n s  or c e s s a ­
tions. R eg. §  1.47-3 ( e ) .

(5) Mere change hi the form of conducting business: R eca p tu re  isn ’t 
req u ired  b eca u se  of a m ere  ch a n g e  in  th e  form  o f co n d u ctin g  th e  tra d e  or 
b u s in ess  it (1 )  sectio n  3S p ro p erty  rem a in s  in th e  sa m e  b u s in e s s ;  (2) ta x ­
p ay er  re ta in s  a  “su b sta n tia l in te r e s t” in  th e  b u s in e s s ;  (3 )  su b s ta n tia lly  
a ll the p ro p erty  (w h e th e r  or n ot sectio n  38) is tra n sfe rre d  in  th e  c h a n g e  
o f fo rm ; and (-1) b a s is  of sec tio n  38  p ro p e rty  is carried  o v er  ( in  w h o le  or 
in p a r t) . R eg. §  1 .4 7 - 3 ( f ) ( l ) .  T h u s , no a d ju s tm e n t  is  req u ired  if a so ie  
p ro p rie to r  tra n sfers  sectio n  3S p ro p e rty  to a p a rtn ersh ip  in  e x c h a n g e  fo r an 
in te re s t  or to a co rp o ratio n  for sto ck . In  th e s e  c a se s , h o w e v e r , th e  a cq u irer  
b y  m a k in g  e a r ly  d isp o sitio n  of the p ro p erty  c a u se s  reco m p u ta tio n  of 
tra n sfero r ’s cred it. S im ila r ly , a  rcco m p u ta lio r. co u ld  b e re q u ire d  on sa le  
of tra n sfero r ’s  in te re st  or h is  fa ilu re  to  re ta in  a  su b sta n tia l in te r e s t  in  
th e  firm . R eg. §  1 .47-3( f ) ( 5 ) .

T a x p a y e r  is  co n sid ered  to h a v e  re ta in ed  a su b sta n tia l in te r e s t  o n ly  if, 
a fte r  th e  c h a n g e , h is in te re s t  is  ( 1)  su b sta n tia l in  re la tio n  to  th e  tota l in ­
te re s t  o f a ll th e  o w n ers  ; or (2) is  eq u a l to  o r g re a te r  th a n  h is  in te r e s t  p rio r  
to  th e  ch an ge . T h u s, w h e re  a  5£> p a rtn er  r e ta in s  a t  le a s t  a  5 %  in te r e s t  
a fte r  in corpo ratio n , h e ’s  co n sid ered  to  h a v e  re ta in e d  a  s u b s ta n tia l in te r e s t  
i”  th e  b u s in ess . R eg . ?  1.47-3(£) {?.).

(6) Sctle-cnd-iecsebcch transactions: R eca p tu re  isn ’t  r e q u ire d  w h e re  
sectio n  3 8  p ro p erty  i s  d isp o sed  of a n d  as p art o f  th e  sa m e  tra n sa c tio n  is  
le a se d  b ack  to  th e  v en d o r, e v e n  th o u g h  g a in  or lo s s  is  re c o g n iz e d  to  th e  
v c n d o r-le sse c  a n d  th e  p ro p e rty  c e a s e s  to b e  su b je c t  to  d ep rec ia tio n  in  b is  
h in d s . S e e  R eg. §  1 .4 7 -3 (g ).

As to  sp ec ia l ta x p a y e rs  and  p a rtn ersh ip s, s e e  ( i )  b e lo w .

_ I f, a s  a  re su lt  o f an e a r ly  d isp o sitio n  in  a  ta x a b le  3-ear b e g in n in g  b e fo re  
‘ra n u a ry  1, I 9 o of  p ro p e rty  p la ced  in  se rv ic e  b e fo re  th a t  d a te ," th e  tax­
is  in c re a se d  u n d er  S ec. 4 7 ( a ) ( 1 )  o r (2 ) ,  o r  an a d ju s tm e n t  in  an  u n u sed  
c iec iit  c a rry o v e r  o r.ca rryb a ck  is  m ade u n d er  S ec . 4 7 ( a ) ( 3 ) ,  th e  b a s is  o f th e  
p ro p erty  is  in creased . R eg . § 1 .4 8 -7 (c ) , jf 5975.

P ro c e d u re  for re p o rtin g  c red it  reca p tu re .— In d iv id u a ls , e s ta te s , tru s ts , or 
co rp o ra tio n s sho u ld  co m p ute th e  a m o u n t o f re ca p tu re  on F o rm  4255, T a x  
from  R eco m p u tin g  a P r io r  Y e a r  I n v e s tm e n t  C red it.- T h is  fo rm , w h ic h  
sh o u ld  be a tta ch ed  to th e  tax  retu rn , is  to be used  i f  th e  m a x im u m  am o u n t  
o f c red it  a llo w ab le  has been  a llo w ed  a t th e  t im e  o f th e  d isp o sitio n  of th e  
S ec. 3S p ro p erty , and if  the c red it  is  reca p tu red  e ith e r  in fu ll o r in p art. 
I f  th e re  is  vs. u nu sed  in v e s tm e n t  c red it  a ttr ib u ta b le  to th e  d isp o sed  a sse t,  
th e  ta x p a y er, in stead  o f u s in g  F orm  4255, should  co m p u te  th e  reca p tu re  
ta x  on a se p a ra te  sch ed u le  w h ic h  sh o u ld  be a tta ch ed  to the re tu rn .

[Cl[ 5928J; P ublic u t i l i ty  p ro p erty .— In the case o f  u tilit ie s  e lig ib le  for  
th e  7°/c c r e d it  su ch  &: i o rta tio n  co m p an ies , no U .S . r e g u la to ry  a g e n c y
m ay  recjui; e  a ra te  redu ctio n  ( “ flow  th ro u g h ”) b eca u se  o f ta x e s  sav ed  b y  th e  
c red it. In  th e  c a se  o f u tilit ie s  s u b je c t  to !h e  s.c/r. c red it, ?. U .S . a g e n c y  m ay  
red u ce  1 ho rate, b u t only  by  spreading- tin. ta x  s a v in g  o v e r  th e  u sefu l life
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o f th e  a sse t. T h is  ch a n g e  is  n o t a C ode am en d m en t. S ectio n  2 0 3 (e )  of the  
R e v e n u e  A c t  o f 196-4, A m e n d in g  A cts , IR C  V o l. S ee  also  R eg. §  1 .4 6 -3 (g ),  
If 5945.

• ' •
j j j  5929 '! L e s s e e s  tre a ted  a s p u rch a sers .— 'U nder S ec . 4 S (d ) ,  a  le sso r  

m a v  e le c t  to  t r e a t  h is le s s e e  a s th e  p u rc h a se r  (a c q u ire r )  o f  q ua lified  p ro p ­
e r ty . R eg . §  1 .4 0 4 ,  if 5972.

T h e  e le c tio n  a p p lie s  o n ly  to  p ro p erty  a cq u ired  n ew , o r  co n stru cted , b y  
le sso r . I t  d o ss  n o t  a p p ly  to  u sed  p ro p erty  ( in c lu d in g  p ro p erty  u se d  b y  
le s s o r ) ,  c r  to  reco n stru c te d  p ro p erty . R eg . §  1 .4 8 4 (a )  (2 ) .

T h e  le s s o r  w h o  m a k es  tin's e lec tio n  w a iv e s  th e  c red it  fo r  h im s e lf ;  th e  
lessee g e t s  :h e c re d it  for the y e a r  h e  p u is  th e  p ro p erty  in to  s e rv ic e  and  
u se s  le s s o r ’s  life  for p u rp o ses  o f c o m p u tin g  d ep rec ia tio n , r e g a rd le ss  of 
th e  le a se  term . R eg . §  1 .4 8 4 (d ) .  A  le s s e e  can  p a ss  th ro u g h  h is  c red it  
to  a  s u b le sse e  i f  b oth  h e ( le s s e e )  ar.d th e  o rig in a l le sso r  p ro p e r ly  e lect.  
R eg . §  1 .4 8 4 ( c ) .  ' <

F o r le a s e s  e x e c u te d  on or a fte r  F e b ru a ry  2.5, 1964, for c red it  p urp oses, 
th e  le s s e e 's  b a s is  is  d eem ed  to  b e  th e  p ro p erty ’s  fa ir  marmot v a lu e , e x ce p t  
a s  to  le a se s  b e tw e e n  a ffilia ted  co rp o ra tio n s w h e re  th e  le s s e e  ta k e s  th e  
le sso r's  b a sis . (F o r  ta x  y ea rs  en d in g  on o r a fte r  12-31-70, th e  le sse e  
ta k es  th e  le sso r ’s b a s is  w h en  th ere  is  a  le a se  b e tw een  co m p o n en t m em ­
b e rs  o f a  co n tro lled  g ro u p .) F o r le a se s  e x ec u te d  b efo re  F e b ru a ry  26, 1964, 
c re d it  is  co m p u ted  on fa ir  m ark et v a lu e  w h en  le sso r  is  th e  m a n u fa c tu re r;  
a s to o th ers  th e  co m p u ta tio n  is on le sso r ’s  b asis.

E le c t io n s  m a y  b e  m ad e  on a  p ro p erty -b y -p rop e r ty  b a s is , c r  for a n y  ta x  
y e a r  (o f  le s s e e )  le s s o r  ir .ay  e le c t  tre a t  le s3 so  a s  h a v in g  p u rch a sed  a ll  
p ro p erty  o ; w h ic h  le s s e e  g e t s  posse, don d u r in g  su c h  y -  r. T h e  e lec tio n  
m u s t  b e m a d e  in  th e  m a n n e r  sp ec ified  in R eg . £ 1.484(f) a n d  ( g )  on o r  
b efo re  d u e d a te  ( in c lu d in g  e x te n s io n s)  of le s s e e ’s  retu rn  for le s s e e ’s  ta x ­
a b le  y e a r  d u r in g  w h ic h  po. . .. riox  of p ro p e rty  i.-. tra n sfe rre d  to  le sse e .

F o r  p ro p e rty  p la c e d  in  se rv ic e  b efo re 1-1-64, le s s e e ’s r e n t  d ed u ctio n  had  
to b e  re d u c e d  to  re fle c t  th e  c red it  T o ta l r e n t d ed u ctio n  (a n d  o th er d edu c­
t io n s  u n d er  S ec. 162, jf 11,005, fo r  am o u n ts pax! u n d er  th e  l e a s : )  w a s  
red u ced  b y  th e  a m o u n t o f " cred it ea rn ed "  on lea sed  p ro p erty . “ C red it  
e a rn e d ” is  7 %  of q u a lified  in v estm en t. F o r p ro p e rty  p laced  in s e rv ic e  a fte r  
1963, no red u ctio n  in  le s s e e ’s  re n t  d ed u ctio n s is  n e c e s sa ry  to re fle c t  th e  
cred it.

R u le s  on th e  a d ju s tm e n t  o f th e  re n ta l d ed u ctio n s a rc  in  R eg . § 1 . 4 8 4  
(It) and  ( tn ) .  (R e g . §  1.48- l (k )  su p ersed ed  T e m p . R eg . §  16.2-1 (..) ( 3 ) ) .  
E x a m p le s  a r e  a t  R e g . §  1 .4 8 4 (1 ) .

I f  le sso r  o f  p ro p e rty  p laced  in  s e rv ic e  b e fo re  J a n u a ry  1, 195-4 tre a ts  
lc-sscc as h a v in g  p u rch a sed  such  p ro p : • y  fo r  p m  p oses o '  the S e e . S3 cred it,  
and i f  le s s e e  a c tu a lly  b u y s  th e  p ro p erty  p rio r Lo the* exp ira tio n  o f it s  u se fu l  
l ife , th e  b a s is  o f t l ie  p ro p e r ly  is  i n c . . nsed. R e g . §  1 .43-7( e ) ,  5 9 /5 .

R eg . §  1.48-4 su p ersed ed  T em p . R eg. £ 16.2-1 ad o p ted  b y  T D  6619, 1962-2  
CP. 397, T D  6731, 1961-1 C B  11.

£{f 5930.} S p e c ie !  c la s s e s  of ta x p a y e rs  an d  partnerships.-— See. 5 9 3  c xp 
isatioas: In  determ in ing qualified investm ent and in  applying the $7.3,COO 
lim ita tio n  b a se d  on ta x , 3 :c .  595 o rg a n isa tio n s  (th a t  is , m u tu a l sa v in g s  
b a n k s, co o p e ra tiv e  b a n k s, a n d  d o m e stic  b u ild in g  a id lo an  a sso c ia tio n s),  
r e g u la te d  in v e s tm e n t  co m p an ies, re a l e s ta te  in v e s tm e n t t r u s ts  and  Sec, 
1 3 8 1 (a ) c o o p era tiv es  tak e  in to  acco u n t o n ly  a pro ra ta  sh a re . F o r  S ec. 593  
o rgan i tio n s, the pro  r a ta  shew : i x - , '- .  R eg . §  1.45-4, f 5945. F or  
th e  o th ers , it  i-s the a m o u n t p ro p o rtio n ate  to  th e  in co m e not p a sse d  th ro u gh  
to stockholders, m em bers or pnixons. Reg. §  1 .4 6 4 ( b ) , (c ) .

Estates and trusts: ’ F o r estates, tru sts, sod  their, bet claries, the ae.ii«
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[2 ]  I n v e s tm e n t  C red it ( §  4G-49) S C S c - A

fied investm ent is  apportioned in accordance w ith  the incom e taxab le to 
each . S ec . 4 3 ( f ) ;  R eg . §  1 .4 S - 6 (a ) ( l ) ,  )[ 5974. T h e  in v e s tm e n t  app o r­
tion ed  to  a  b e n e fic ia tv  is  tre a ted  b y  h im  as i f  h e  m ad e it. R eg . § 1 .4 3 -6 (a )
(3 ) .  T h e  $25,000 lim ita tio n  b ased  on. ta x  is  n o t a ffec ted  a t  th e  b en efic ia ry  
lev e l, but a t  th e  tru s t  le v e l is red u ced  to th e  p e rc e n ta g e  o f in co m e ta x a b le  to  
the tru st. R eg. § 1 .4 S -6 (c ). I f  an  e s ta te  or t r u s t  d isp o se s  o f se c tio n  30  
p ro p erty  (o r  if  su ch  p ro p e rty  o th e rw ise  c e a se s  to  q u a lify  in  th e  h an d s o f th e  
e s ta te  o f t r u s t ) ,  th e  re ca p tu re  o f c red it  ru le s  w o u ld  a p p ly  to  the e s ta te  or 
tru st, a n d -to each  b e n e fic ia ry  tre a ted  a s a  ta x p a y e r  w ith  r e sp e c t  to  su ch  
p ro p erty . • S e e  R eg . § 1 .4 7 -5 , tf5959.

Subchttplcr S  corporations: Q u a lified  in v e s tm e n t  m ad e b y  a S u b c h a p ter  S  
co rp o ra tio n  is  d eem ed  m ad e ra ta b ly  b y  th e  p erso n s w h o  a rc  sto ck h o ld ers  
on the la st  day  o f its  ta x a b le  year, and is  trea ted  b y ‘them  a s  i f  th e y  had  
m ad e th e  in v e s tm e n t  d ire c tly . Sec. 4 S ( c ) ; R eg . §  1 .4 S -5 (a ). |f 5973. 
R ecap tu re  ru le s  a ffe c t in g  sto ck h o ld ers  of a  S u b ch a p ter  S co rp o ra tio n  a re  in  
R eg. §  1.47-4, ‘f 595S. F o r  a d iscu ss io n  of th ese  ru les , see  ][ 3 3 ,3 7 3 (1 )  (d ) .

F o r p ro c e e d in g s  r e la t in g  to co n sen ts  o f m in o rity  sh a reh o ld ers  req u ired  
b y  R eg . §  1.47-4, sec  Rev. Rul. 70-158, 5 9 8 9 (4 0 ).

Partnerships: T h e  p e rc e n ta g e  o f b a s is  o f p a r tn e rsh ip  p ro p e rty  (o r  co st, if  
used  p ro p e rty )  a s s ig n e d  to  ea ch  p a r tn e r  is  the p e rc e n ta g e  u sed  (a t  th e  tim e  
th e  p ro p e rty  w a s  p la ced  in  s e rv ic e )  in d e te rm in in g  h is  sh a re  o f  p a rtn ersh ip  
p ro fits— u n le s s  th e  p a r tn e rsh ip  h a s  r. sp ec ia l a llo catio n  ru le  c o v e r in g  in com e, 
g a in , lo ss , an d  d ed u ctio n  ite m s  re la te d  to  su c h  p ro p erty . H o w .v e r ,  a  
p a rtn ersh ip  a g re e m e n t m a y  p ro v id e  th a t  b a s is  (o r  co st)  o f  sec tio n  33  
p ro p erty  sh a ll  n o t b e ta k e n  in to  a cco u n t b y  a p a r tn e r  w h o se  in te r e s t  in  th e
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g e n e ra l p ro fits of th e  p a rtn ersh ip  d u r in g  th e  ta x a b le  y e a r  is  1°/o 01 le s s , and

>y o th er

If a p artn ersh ip  p rem a tu re ly  d isp o ses  o f p a rtn ersh ip  se c tio n  38  p ro p erty  
(or i f  su ch  p ro p e rty  o th e rw ise  c e a s e s  to q u a lify  in  th e  h an d s o f th e  p a rtn e r­
sh ip ), th e  reca p tu re  o f c r e d it  ru le s  w o u ld  ap p ly  to  th e  p a r tn e rs  v /h o  o rig in ­
a lly  re c e iv e d  th e  benefit o f the cred it. A n  a d ju s tm e n t w ill  a lso  b e  n e c e s sa ry  
if  b efo re  th e  c lo se  of th e  e s tim a ted  u se fu l life  of su ch  p ro p erty , a p a r tn e r ’s  
p ro p ortion ate  in te r e s t  in  th e  g en era l p ro fits  o f t l ie  p a r tn e rsh ip  (o r  in  th e  
p articu la r  item  of p ro p e rty )  is  red u ced  b e lo w  a sp ec ified  p e rc e n ta g e . T h is  
led u ctio n  m a y  b e ca u sed  by a sa le  of b is  in te re st , b y  c h a n g e  in  th e  p a r t­
n ersh ip  a g re e m e n t, or b y  th e  a d m issio n  o f a n e w  p a rtn er. S ee  R eg . §  1.47-5,

rft 59 3T"; H o to c la im  th e  cred it.— -An in d iv id u a l, e s ta te , tru st, o r cor­
poration c la im in g  the in v e s tm e n t c red it  m u st a tta ch  F orm  3 (68 (a s  r e v is e d )  
to  its  retu rn . E s ta te s  and tru s ts  w h ich  appc. lion  the in v e s tm e n t  b e tw e e n  
tlie  e s ta te  o r tru s t  and th e  b en efic ia r ies  sho u ld  in ad d itio n  to  th e  form  a t­
tach  a  s ta te m e n t sh o w in g  th e  a llo catio n  of th e  in v e s tm e n t  a m o n g  th e  b e n e ­
fic iaries. P a r tn e rsh ip s  and S u b ch ap ter S co rp o ra tio n s a re  n ot req u ired  to  
file Ft viii 3-1-6S b eca u se  th e  cred it is c la im ed  b y  th e  p a r tn e r  o r sh areh o ld er. 
B u t th e y  m u st a tta ch  a sta te m e n t to th e ir  re tu rn s  sh o w in g  th e  a llo ca tio n  of 
in v e s tm e  it to th e  p a r tn e rs  or sh a reh o ld ers  b y  am o un t, ty p e  and life  o f prop­
erty . 9v-e In stru c tio n s, F orm  3468. F o r  sp ec ia l c la sse s  o f ta x p a y e rs , see  
ft 5930. .

F o r p ro ced u re  o f re p o rtin g  re ca p tu re  incom e, s e e  ft 5927.

J, 1̂1 593tr] CCD33 5130. 13. /JIO IJN T  03? OATLTA

A (r) Ifetcrminulion of Amount.—  .
V/ . .

(1) General rule.— The amount of the credit allowed by section 03 for tho
taxable year shall bo equal to 7 percent of the qualified Investment (a3 defined
3n subject:./,i (c )) .

'(3) lim ita tio n  based on amount of tax.—N otwithstanding paragraph
(1), the credit allowed by section t’3 for tiic taxable year shall not exceed—

(A) so much of the liability for tax for the taxable year as docs not 
coxceed 523.000, plus

(Id) for taxable years ending on or before the la st clay of the suspension 
period (as denned in section '13(j)), 95 percent o ' so much of the liability  
for tax  for the taxable year a s  exceeds 325,003, or

(C) for taxable years ending of ter the la st day of such suspension 
period 50 percent of ro much of the liability for tar: for tho taxable year  
as exceeds 325,000. * # ■

Jr. 'ivA y'rg  suhparayr:.; h (C) to a taxable year beginning on or before the  
la st day of such suspension period end catling a fter the la st day of such  
suspension period, the percent re ferra l to in such subparagraph shall be the 
sum of 25 percent plus tlie percent which bears the sam e ratio to 23 percent 
os the number of days in such year a fter  the la st day of the suspension period 
bears to tho total number of days in such year. The amount otherwise de­
termined under this paragraph shall bo reduced (but not below roro) by the  
credit which would havo been allowable under paragraph (3) for such  
taxable y e w  w ith  respect to susnension period property hut for the application  
of section 43 (h )(1 ).

' (C) Liability for t — For purposes of paragraph (2), idle liability for tax  
for the tax ible year ehail be tiro tax wiporec’ by if / s  chapter for such year, 
reduced by the sum of tlie credits allow /ole under.—

m ership  d u r in g  th e  ta x -  
•ear. A n y  b a s is  or co st

ft 5960.
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jj (B) the amounts which, by reason of this subsection, are added to liie
^  amount allowable for such taxable year and attributable to taxable years
yi preceding the unused credit year. •

(5) [Struck out by section 2 (a ), P.L. 00-22.'., 12-27-07] .

(•i) Taxable year beginning'before January 1, 1!)(!3.— For purposes of de­
termining the amount of an investm ent credit carryback that may he added 
under paragraph (1) for a taxable, year beginning before January i ,  1202, at.cl 

' ending after December 31, 1901, the amount of -the limitation provided by 
subsection (a )(2 )  is the amount which bears the same ratio to such limitation  

. as the number of days in such year a fter December 31, 1061, bears to the total 
number of clays in such year,

Taxable Ycarj Beginning After Dncctnbcr 37, 1963, anti Ending After 
April 18.1969.—The amount which r,:ny be added under this subsection jor any 
taxable year bet/inning after December 31, JUGS, and ending after April 13, 
19G9, shall not exceed 30 percent of the higher of— ■

' (A) tho aggregate of the investment credit carrybacks and investment 
credit carryovers to the taxable year, or

(B) the highest amount computed under subparagraph (A) for any pro­
. ceding taxable year which began after December 31,1968, and ended after 

April 19, 1969.
(6) Additional 3-Year Carryover Period in Certain Cases.—Any portion of 

an investment credit carryback or carryover to any taxable year beginning 
after December 31,1936, and ending after April 13,1939, which—

(A) may be added under this subsection under tho limitation provided 
by paragraph (3), cud .

(B) may not be added under the llmiia'ion provided by paragraph (9), 
shall be an investment credit carryover to each of the 3 taxable years fol­
lowing the last taxable year for which such portion may be added under 
paragraph (1), and shall (subject to the previsions of paragraphs (1), (3), 
and (9)) bo added to the amount allowable us a credit by section 33 for 
such years. ■

(c) Quiv.incfl Investm ent.—

(1) In general.—For purposes of this subpart, the term ‘‘qualified invest­
ment" means, w ith respect to any taxable year, the aggregate of—

(A) the applicable percentage of the basis of each new.section 33 prop­
erty  (as defined in section .F ib ))  placed in service by tho taxpayer during 
such taxable year, plus

(B) the applicable percentage of the cost of each used section 33 prop­
erty  (a.-defined in section 4G (c )(1 ) )  placed in service bp- the taxpayer 
during such taxable year.

(2) Applicable percentage.—F or purposes o f paragi iph (i>. the applicable 
percentage i.e  any properly shall be determined under the following table:

[21 # Investment Credit (§ 46-49) 5o6'D

Tho applicable
1" the use fu l Vfo 5s— percentage 5s—

•i years or ra.oro but less thou " years ..................................   23*6
C years or r.-orc but lass than o y e a r s  .....................................  C0"i
S yea.rs or m o r e ........................................................................................... 109

For purpose of this paragraph, the useful life  of any property shall be de­
termined as of tho tim e property is  placed in  service. by the taxpayer. .

(3) Pain::; u tility  w.'cpr 'ey.—
(A) 3'n the case of section 33 property which is  public utility  properly, 

the amount of the qualified investm ent shall ho S /7  of the amount de­
termined under paragraph (!)■.

( 3 )  For purposes of subparagraph (A),, the term  “public u tility  
] rty" : eons property used predominantly In the trade o r 'business 
of the furnishing or sale of— • '
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