HB
384

<TARGET><BILL>HB 384</BILL><SUBJECT>HB
384</SUBJECT><COMM>HL&C30</COMM></TARGET>



Session: Interim.:

State Capitol Alaska House Of Representatives 1292 Sadler Way
Juneau, Alaskg 99801 Suite 308
(907) 465-4457 Office tenﬁerg FairbanKs, Alaskg 99701-3171
(907) 465-3519 Fax (907) 456-8172
(800) 928-4457 Toll Free (907) 456-2490 Fax

MEMORANDUM

TO: Representative Sam Kito
Chair House Labor and Commerce Committee

FROM: Representative David Guttenberg
DATE: March 20, 2018, 2018
st

RE:; HB384Aearing Reque

Representative

I am requesting a the House Labor and Commerce Committee for HB384,
REGULATORY 'COMMISSION OF ALASKA; BROADBAND INTERNET. I appreciate your
consideration and look forward to presenting this important piece of legislation to the Labor and
Commerce Committee.

Best Regards,

Representative D

Ester Farmers Loop Goldstream 1 &2 Steese East/Gilmore ~ Steese West  University Hills
rep.david guttenberg@akleg gov
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SPONSOR STATEMENT
HB 384: REGULATORY COMM OF AK; BROADBAND INTERNET

House Bill 384, Regulatory Commission of Alaska; Broadband Internet, clearly defines
broadband internet as a public utility that is regulated by AS 42.05, the Alaska Public Utilities
Regulatory Act.

Current statute defines a corporation furnishing telecommunications to the public as a
public utility (AS 42.05.990(6)(B)). Telecommunications are defined as “the transmission and
reception of messages, impressions, pictures, and signals by means of electricity,
electromagnetic waves, and any other kind of energy, force, variations, and impulses whether
conveyed by cable, wire, radiated through space, or transmitted through other media within a
designated area or between designated points” (AS 42.05.990(13)). Statute clearly defines
telecommunications as a public utility and gives the Regulatory Commission of Alaska the
responsibility to regulate providers to “maintain and further efficiency, availability and
affordability” of telecommunications services (AS 42.05.145(a)).

While statute establishes that the RCA has the responsibility to regulate
telecommunications providers as public utilities, the rapidly changing nature of technology has
created uncertainty about what services are included in their purview. HB384 clarifies the
RCA'’s responsibilities by specifically including ‘broadband internet access’ under the definition
of telecommunications.
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HOUSE BILL NO. 384
IN THE LEGISLATURE OF THE STATE OF ALASKA

THIRTIETH LEGISLATURE - SECOND SESSION
BY REPRESENTATIVES GUTTENBERG, Gara, Tuck, Drummond

Introduced: 2/21/18
Referred: Labor and Commerce, Finance

A BILL
FOR AN ACT ENTITLED
"An Act relating to the Regulatory Commission of Alaska and broadband Internet

regulations."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 42.05.990(6) is amended to read:

(6) "public utility" or "utility" includes every corporation whether
public, cooperative, or otherwise, company, individual, or association of individuals,
their lessees, trustees, or receivers appointed by a court, that owns, operates, manages,
or controls any plant, pipeline, or system for

(A) furnishing, by generation, transmission, or distribution,
electrical service to the public for compensation;
B) furnishing telecommunications service, _including

broadband Internet access, to the public for compensation;

(C) furnishing water, steam, or sewer service to the public for

compensation;

HB0384a -1- HB 384
New Text Underlined [DELETED TEXT BRACKETED]
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SPONSOR STATEMENT
HB 384: REGULATORY COMM OF AK; BROADBAND INTERNET

House Bill 384, Regulatory Commission of Alaska; Broadband Internet, clearly defines
broadband internet as a public utility that is regulated by AS 42.05, the Alaska Public Utilities
Regulatory Act.

Current statute defines a corporation furnishing telecommunications to the public as a
public utility (AS 42.05.990(6)(B)). Telecommunications are defined as “the transmission and
reception of messages, impressions, pictures, and signals by means of electricity,
electromagnetic waves, and any other kind of energy, force, variations, and impulses whether
conveyed by cable, wire, radiated through space, or transmitted through other media within a
designated area or between designated points” (AS 42.05.990(13)). Statute clearly defines
telecommunications as a public utility and gives the Regulatory Commission of Alaska the
responsibility to regulate providers to “maintain and further efficiency, availability and
affordability” of telecommunications services (AS 42.05.145(a)).

While statute establishes that the RCA has the responsibility to regulate
telecommunications providers as public utilities, the rapidly changing nature of technology has
created uncertainty about what services are included in their purview. HB384 clarifies the
RCA’s responsibilities by specifically including ‘broadband internet access’ under the definition
of telecommunications.
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State of Alaska

2018 Legislative Session

Fiscal Note

Identifier:  HB384-DCCED-RCA-03-23-18

Title: REGULATORY COMM OF AK; BROADBAND
INTERNET

Sponsor:  GUTTENBERG

Requester: (H) Labor and Commerce

Expenditures/Revenues

Note: Amounts do not include inflation unless otherwise noted below.

Bill Version: HB 384
Fiscal Note Number:

() Publish Date:

Department:

Department of Commerce, Community and
Economic Development

Appropriation: Regulatory Commission of Alaska
Allocation: Regulatory Commission of Alaska

OMB Component Number: 2417

(Thousands of Dollars)

Included in
FY2019 Governor's
Appropriation FY2019 Out-Year Cost Estimates
Requested Request
OPERATING EXPENDITURES FY 2019 FY 2019 FY 2020 FY 2021 FY 2022 FY 2023 FY 2024
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants & Benefits
Miscellaneous
Total Operating 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Fund Source (Operating Only)
None
Total 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Positions
Full-time
Part-time
Temporary
Change in Revenues
None
Total 0.0 0.0 0.0 , 0.0 0.0 0.0 0.0
Estimated SUPPLEMENTAL (FY2018) cost: 0.0 (separate supplemental appropriation required)
(discuss reasons and fund source(s) in analysis section)
Estimated CAPITAL (FY2019) cost: 0.0 (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)
ASSOCIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? Yes
If yes, by what date are the regulations to be adopted, amended or repealed? 01/01/23
Why this fiscal note differs from previous version/comments:
[Not applicable, initial version.

Prepared By: Stephen McAlpine, Chairman Phone: (907)276-6222
Division: Regulatory Commission of Alaska Date: 03/23/2018
Approved By: Catherine Reardon, Director Date: 03/23/2018
Agency: Division of Administrative Services, DCCED

Printed 3/26/2018
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329
MEMORANDUM February 18, 2018
SUBJECT: Broadband Internet Regulations

(Work Order No. 30-LS1211\A)

TO: Representative David Guttenberg
Attn: Seth Whitten

FROM: Allison M. Laffen ()M‘
Legislative Counsel

Attached is the above mentioned bill draft based on your request to provide the
Regulatory Commission of Alaska (RCA) with regulatory authority over broadband
Internet. I have the following drafting comments.

RCA Authority. As I mentioned in my conversation with Mr. Whitten on February 16,
2018, it appears that the RCA has sufficient authority under current law to regulate
broadband Internet service providers.! Based on my conversation with Mr. Whitten and
my understanding that the RCA authority over broadband internet is in dispute, the bill
draft amends the definition of "public utility" or "utility" under AS 42.05.990(6) to clarify
that the furnishing of telecommunications services includes broadband Internet service.
The bill draft includes a definition of "broadband internet access" based on the material
you sent and the definition of "broadband internet access" in AS 15.13.040 (m) (I) (A)

(ii).

Federal preemption. As I discussed with Mr. Whitten, RCA regulation of broadband
Internet may raise federal preemption concerns.

The Alaska Supreme Court has noted that "[u]nder the Supremacy Clause of the federal

! See AS 42.05.990(6)(B), defining "utility" to include an entity that furnishes
"telecommunications service to the public for compensation." AS 42.05.990(13) defines
"telecommunications” as "the transmission and reception of messages, impressions,
pictures, and signals by means of electricity, electromagnetic waves, and any other kind
of energy, force variations, or impulses whether conveyed by cable, wire, radiated
through space, or transmitted through other media within a specified area or between
designated points." It is my understanding that this definition includes broadband
Internet services. The RCA also directly regulates telecommunications utilities under
AS 42.05.145 and 42.05.860.



Representative David Guttenberg
February 18, 2018
Page 3

requirements for any aspect of broadband service that we address in this
order.

An attempt by the RCA to reinstate the very rules or requirements that the FCC intends to
preempt by the Order would likely be unconstitutional. I am not an expert on federal
Internet regulations and would be unable to advise you on every possible area of Internet
regulation that may be preempted by federal law, you may want to consult with the RCA
or an expert on federal Internet regulations.

If I may be of further assistance, please advise.

AML:boo
18-102.boo

Attachment

2 Declaratory Ruling, Report and Order, and Order: In the Matter of Restoring Internet
Freedom, WC Docket No. 17 - 08, Page 109, available at http://apps.fcc.gov/edocs_
public/attachmatch/DOC-347927A1 pdf.
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March 29, 2018

The Honorable Sam Kito III

Chair, House Labor and Commerce Committee
State Capitol, Barnes 124

Juneau, AK 99801

RE: HB 384 An Act relating to the Regulatory Commission of Alaska and broadband Internet
regulations

Dear Chairman Kito and Members of the Committee,

We are writing to express our opposition to HB384 and provide information regarding the
authority federal and state regulators have over broadband service.

Support for an Open Internet

ATA member companies have been steadfast in their commitment to an open internet. We do not
and will not impair our customers’ access to lawful internet services or content. The Federal
Communications Commission recently restored the light-touch regulation that allowed the internet
to flourish for over 20 years. To the extent additional rules are needed to guarantee that customers
will continue to be in charge of their online experience, we support bi-partisan federal legislation
and will continue to work with Alaska’s delegation to achieve this result.

Federal Preemption

Under Democratic and Republican leadership, the FCC has unequivocally asserted its jurisdiction
over broadband internet access service, noting that “it is well-settled that Internet access is a
jurisdictionally interstate service.” The FCC expressly prohibits state and local governments from
adopting their own separate requirements, including specifically preempting, “any so-called
‘economic’ or ‘public utility-type’ regulations.”t HB384 directly conflicts with this federal
preemption by defining providers of broadband internet access as public utilities for purposes of
the Regulatory Commission of Alaska, the body which imposes public utility-type regulation on
Alaska’s utilities.

States’ Role

States have a role in oversight of broadband internet access service under existing law. The FCC
describes that role as a valued partnership, stating, “We appreciate the many important functions
served by our state and local partners, and we fully expect that the states will ‘continue to play their
vital role in protecting consumers from fraud, enforcing fair business practices, for example, in
advertising and billing, and generally responding to consumer inquiries and complaints’ within the
framework of this order.”2 The states are also expressly authorized to continue to designate eligible
telecommunications carriers, administer rights-of-way, and adopt state universal service policies.

1 See Restoring Internet Freedom Order at paragraphs 194-204.
2]d.



3/29/2018 Broadband Statutes

|
|(‘|l|\)| NATIONAL CONFERENCE of STATE LEGISLATURE:

BROADBAND STATUTES
Last update: August 11, 2017

Broadband is considered by many to be a fundamental vehicle for new services and applications—such a:
telecommuting and online education—that require high speed Internet connections. State legislative invoh
been an important factor for successful implementation of broadband in the states. This table provides ex:
various types of state broadband initiatives.

State Statute Description Categbry

Alabama Code of Ala. § 37-2A-2 Defines broadband and Definition
related terms for purposes of
public utility regulation.

Arizona A.R.S. § 15-249.07 Establishes the Broadband Funding
expansion fund and outlines
requirements for
disbursement.

Arizona AR.S. § 28-7381, et seq. Defines broadband and Definition/Regu
related terms for purposes of
infrastructure projects.

Arizona A.R.S. § 42-14403 Requires valuation of Regulation
broadband assets for
telecommunications
companies.

Arizona A.R.S. §§ 41-3508; 15-1261 Establishes the “Statewide E- Funding
rate Program Fund” and
requires all school districts
and charter schools that
receive e-rate funding to
establish an e-rate fund, which
may be used to reimburse the
school district or charter
school for broadband Internet
and telecommunications
costs.

Arkansas A.C.A. § 14-200-101 Defines broadband and Definition/Regu
provides for regulation by

http://www.ncsl.org/research/telecommunications-and-information-technology/broadband-statutes.aspx 1/23
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California

California

California

California

California

California

California

Cal. Gov. Code §14051

Cal. Gov. Code § 53395.3.2

Cal. Pub. Util. Code § 884

Cal. Pub. Util. Code § 5830

Cal. Gov. Code §61100(af)

Cal. Gov. Code § 8885-8889

Cal. Pub. Util. Code § 281

Broadband Statutes

expansion and appropriate
broadband infrastructure for all
areas of the state.

Regulates fiber optic cables  Regulation
and broadband placement on
state highways.

Authorizes any infrastructure  Funding
financing district funding to be
used for broadband.

Provides for increased access Regulation/Fun:
to broadband and funding.

Defines broadband for the Definition
purposes of the Public Utility
Code.

Regulates the provision of Regulation
broadband service for
individuals.

Authorizes community Gov't Ownershi
services districts to construct, Operation
own, improve, maintain, and

operate broadband facilities

and to provide broadband

services until a private person

or entity can acquire and

operate facilities and provide

broadband service at a cost

and quality of service

comparable to that offered by

the community services

district.

Establishes the California Coordination an
Broadband Council. The

purpose of the Council is to

promote broadband

deployment in unserved and

underserved areas of the state

and broadband adoption

throughout the state. The act

also imposes duties on the

http://www.ncsl.orglresearch/telecom_munications-and-infonnation-technology/broadband-statutes.aspx 3/23
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Colorado

Connecticut

Connecticut

Delaware

Delaware

District of
Columbia

C.R.S. 40-15-102, et seq.

Conn. Gen. Stat. § 16-2a.

Conn. Gen. Stat. 32-391

26 Del. C. § 707 et seq.

26 Del. C. § 115

D.C. Official Code § 1-1403

Broadband Statutes

Provides definitions for Definitions
broadband and related terms

for purposes of intrastate
telecommunications.

Establishes an Office of State Coordination an
Broadband.

Creates the Broadband Coordination an
Internet Coordinating Council,
whose duties involve
monitoring trends and
developments in the state's
efforts to develop a state-wide
world-class communications
infrastructure; and issuing any
reports it deems necessary to
the joint standing committee of
the General Assembly having
cognizance of matters relating
to technology.

Establishes and regulates the Coordination an
Delaware Broadband Fund. Leadership/Fun

Requires certain regulatory Regulation/Fun:
assessments be paid directly

to the Delaware Broadband

Fund.

Provides that the Office of the Coordination an
Chief Technology Officer shall Leadership/Fun
develop and implement

solutions designed to ensure

that residents and businesses

in all areas of the District have

reasonable, affordable access

to high-speed Internet

services, including obtaining

and expending federal grant

funds for digital inclusion

efforts and awarding sub-

grants to nonprofit entities

established in the District for

the purpose of supporting

digital inclusion efforts.

http://www.ncsl.org/research/telecommunications-and-information-technology/broadband-statutes.aspx 5/23
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policies with regard to
telecommunications and
information

technology directed toward
positioning Hawaii as a leader
in broadband communications
and applications in the Pacific

Region.
Hawaii HRS § 27; HRS § 46 / 2013 H.B. 635, Requires the state and the Regulation
Act 264 counties to approve, approve

with modification, or
disapprove all broadband-
related permits within
specified business days of
submitting a permit application
and a fee; provides that if no
action is taken on the next
business day, the application
will be deemed approved;
relates to cable installation,
tower construction, placement
of broadband equipment in the
road rights-of-way, undersea
boring, or the landing of an
undersea communications
cable.

Idaho Idaho Code § 33-910 Provides definitions for the Definition/Regu
’ purpose of broadband
infrastructure improvement
grant fund.

Idaho Idaho Code §63-3029I Creates a tax credit for Funding
qualified broadband
expenditures.

Idaho Idaho Code § 67-4734 Creates the ldaho opportunity Funding

fund and regulates the use of
such funds.

lllinois ILCS 20 § 661/1 et seq. lllinois' High Speed Internet Coordination an
Services and Information
Technology Act.

lllinois lll. Rev. Stat. ch. 20, §661/20 et seq.  Relates to broadband Coordination an

http://www.ncsl.org/research/telecommunications-and-information-technology/broadband-statutes.aspx 7123
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Indiana

Indiana

Indiana

lowa

Broadband Statutes

Ind. Code § 6-1.1-12.5

Ind. Code § 8-1-2.6-1.3 /2013 S.B.
492

Ind. Code § 32-30-16-17

lowa Code § 8B.1 et seq.

service deployment and
adoption initiative, creates a
statewide geographic
information system of
telecommunications and
information technology
services and exempts from the
state gross retail tax certain
tangible personal property
used to provide broadband
services.

Provides for the establishment Regulation
by counties of infrastructure

. development zones in which

natural gas, broadband and
advanced services, and water
infrastructure are exempt from
property taxation; allows
certain electric customers to
petition for rate discounts;
authorizes a utility that
provides electric or gas
service to petition to recover
transmission, distribution, and
storage improvement costs;
provides for coordination of
public right-of-way use for
transportation infrastructure
improvement projects.

Provides that a Regulation
communications service

provider is not eligible for

property tax exemptions for

broadband service if the

facilities or technologies are

used in a location where

wireline broadband service is

provided.

Regulates broadband internet Regulation
service providers.

Creates and provides for the  Funding
administration of a broadband

http://www.ncsl.org/research/telecommunications-and-information-technology/broadband-statutes.aspx 9/23
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Kentucky

Kentucky

Ky. Rev. Stat. §224A.1121

Ky. Rev. Stat. §278.546 et seq.

Broadband Statutes

partnerships among
broadband providers and
relevant government entities
to encourage the deployment
and adoption of advanced
broadband services; Serve as
a resource for all citizens,
broadband providers, and
technology businesses
regarding broadband and
information technology issues;
Report progress on
deployment and adoption to
the Legislative Research
Commission upon request and
at least annually; and Ensure
notification to the public of the
availability of public funds for
broadband and information
technology investments prior
to awarding any contracts or
grants.

Creates an incentive program Coordination an
to give highest funding priority
to those projects which most
effectively provide broadband
service to the greatest number
of unserved Kentucky citizens
and at the lowest cost.
Funding shall not be used for
projects with an intent to
deploy broadband service to
areas where broadband
service already exists;
however, it may consider
funding for projects that, in
providing broadband service
for an unserved area, create
an overlap in existing
broadband coverage for less
than twenty percent (20%) of
households in the proposed
coverage area.

Exempts a number of Regulatioh

http://www.ncsl.org/research/telecommunications-and-information-technology/broadband-statutes.aspx 11/23
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Michigan

Michigan

Minnesota

Broadband Statutes

Mich. Comp. Laws § 484.2102

Mich. Comp. Laws §484.3201 et seq.

Minn. Stat. §237.012

conduct an annual review of
all loans, financial instruments
that require repayment, or
lines of credit with the
Michigan Broadband
Development

Authority. Specifies that the
review is to include an
analysis of the Michigan
Broadband Development
Authority’s ability to repay all
of its debts to the

Authority. Requires an
analysis of the number of
authority assisted or financed
developments and homes
purchasing high-speed
internet connections at
substantially reduced rates.
Provides definitions of Definition
“broadband service” and
related terms.

Creates the Michigan Coordination an
Broadband Development
Authority.

Establishes a goal for the Coordination an
state that by no later than

2015, all state residents and

businesses have access to

broadband that provides

specified download and

upload speeds. Requires

annual reports by the

Commissioner of Commerce

that identify barriers impeding

the achievement of those

goals and suggests strategies

to overcome those barriers,

and requires the

commissioner of commerce to

appoint and convene a

broadband advisory group.

http://www.ncsl.org/research/telecommunications-and-information-technology/broadband-statutes.aspx
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Montana M.C.A. 35-18-102 et seq. Defines broadband related Definition/Regu
terms and allows for
cooperative nonprofit
membership corporations to
be organized for the purpose
of making broadband available
in rural areas.

Nebraska Neb. Rev. Stat. §86-579 et seq. Creates the Nebraska Internet Funding/Regule
Enhancement Fund; sets
terms for the fund's use.

Nevada Nev. Rev. Stat. § 408__[Added by Creates the Coordination an
Acts 2017, ch. 120, § 25] Telecommunications Advisory
Council.
Nevada Nev. Rev. Stat. §704.684 et seq. Exempts broadband service = Regulation

from regulation by the Nevada
Public Utility Commission
except under certain

- circumstances.
Nevada Nev. Rev. Stat. § 704.6878 / 2013 A.B Revises provisions relating to Régulation
486 telecommunication providers;

authorizes competitive
telecommunication providers
to apply to the State Public
Utilities Commission for relief
from the obligations and status
of a provider of last resort
when alternative services are
available; revises provisions
relating to the regulation of
Internet Protocol-enabled
service or Voice over Internet
Protocol service.

New Hampshire N.H. Rev. Stat. Ann. § 12-A:59 Establishes the position of Coordination an
Director of Broadband
Technology Planning and
Development in the
Department of Resources and
Economic Development and
provides that the director's
duties include the
development of a

http://www.ncsl.org/research/telecommunications-and-information-technology/broadband-statutes.aspx 15/23
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North Carolina

North Carolina

North Carolina

North Carolina

North Dakota

Ohio

Oklahoma

Broadband Statutes

N.C. Gen. Stat. § 62-113

N.C. Gen. Stat. §§160A:340 et seq.

N.C. Gen. Stat. § 143B-437.01

N.C. Gen. Stat. § 153A-349.60

N.D. Cent. Code § 49-21-01

Oh. Rev. Stat. § 4905.02

Okla. Stat. tit. 17, §139.110

not to be regulated by the
Public Service Commission.

Permits certain broadband
services providers to offer
voice grade service along with
broadband service outside the
providers' service territory or
franchise area.

Regulation

Regulates the provision of Gov't Ownershi
broadband services by cities. Operation

Creates the Industrial Coordination ai
Development Fund; provides opportunity
funds to assist local

government units of the most

economically distressed

counties in the state in

creating and retaining jobs in

certain industries. Allows

funds to be used for high-

speed broadband.

Provides that counties may
provide grants to unaffiliated
qualified private providers of
highspeed Internet access
service, as that term is defined
in G.S. 160A-340(4), for the
purpose of expanding service
in unserved areas for
economic development in the
county

Regulation/Fun

Provides definitions of Definition

broadband related terms.

Revises state regulation of
telephone companies,
including any broadband
service offered by a telephone
company.

Regulation

Prohibits the Oklahoma
Corporation Commission from

Regulation

http://Iwww.ncsl.org/research/telecommunications-and-information-technology/broadband-statutes.aspx
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Texas

Utah

Utah

Vermont

Vermont

Broadband Statutes

Tex. Util. Code §43.001 et seq.

Utah Code § 54-8b-15

Utah Code §63M-1-2301 et seq.

Vt. Stat. tit. 30, §8079

Vt. Stat. Ann. tit. 30, §8090 et seq.

attractive environment for
investment in broadband
technology by establishing
certainty regarding the
regulatory treatment of that
technology.

Encourages the deployment of Coordination an
Broadband over Power Lines

(BPL) by permitting affiliates of

the electric utility, or permitting

unaffiliated entities, to own or

operate all or a portion of such

BPL systems. Provides the

appropriate framework to

support the deployment of

BPL.

Creates and regulates the Coordination an
Universal Public

Telecommunications Service

Support Fund.

Creates a Rural Broadband Funding
Service Account. Provides for

grants to assist providers

that want to deploy rural

broadband service.

Authorizes the Vermont Coordination an
telecommunications authority

to build infrastructure to meet

the cellular and broadband

needs of unserved

Vermonters.

Requires electric or gas utility Rights-of-way
companies to allow

communications service

providers access to their

infrastructure for the

installation and maintenance

of communications

facilities. Specifies that the

communications service

provider is responsible for any

http://www.ncsl.org/research/telecommunications-and-information-technology/broadband-statutes.aspx
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reduce the cost of broadband
access.

Virginia Va. Code Ann. § 15.2-2419 et seq. Creates the Broadband Funding
Infrastructure Loan Fund
which empowers local
governments to build or
facilitate the building of wired
or wireless broadband
infrastructure to areas
currently unserved by
broadband services.

Washington Wash. Rev. Code Creates a broadband mapping Funding, Coord
§§ 43.330.403 to 43.330.415 account, coordinates use of  Leadership
funds. Authorizes creation of a
geographic information system
map with broadband adoption
information, availability
information, type of high-
speed internet deployment
technology, and available
speed tiers for high-speed
internet based on any publicly
available data.

West Virginia W. Va. Code § 31G-1 et seq. Establishes and regulates the Coordination an
Broadband Enhancement Leadership/Reg
Council. Also regulates
broadband expansionary
policies.

West Virginia  W. Va. Code §31-15C Establishes the Broadband Coordination an

' Deployment Council and
creates the Broadband
Deployment Fund. Directs the
Council to develop a strategy
to provide universal
broadband access by
stimulating demand for
broadband services and by
constructing the necessary
infrastructure. Requires a
report describing the existing
broadband infrastructure
owned, leased, used, or

http://mww.ncsl.org/research/telecommunications-and-information-technology/broadband-statutes.aspx 21/23



DISSENTING STATEMENT OF
COMMISSIONER AJIT PAI

Re: Connect America Fund, WC Docket No. 10-90, Universal Service Reform — Mobility Fund, WT
Docket No. 10-208, Connect America Fund—Alaska Plan, WC Docket No. 16-271.

I have seen firsthand what broadband means for Alaska. I have toured the Arctic Regional
Supercomputing Center in Fairbanks. I have touched the fiber optic cables that have brought high-speed
Internet access and economic growth to the Mat-Su Valley. I have spoken with the board of the Alaska
Native Tribal Health Consortium about how telehealth allows the Southcentral Foundation in Anchorage
to connect native Alaskans statewide. I have heard what broadband means to the Gwitchyaa Zhee
Gwich’in Tribal Government and have seen what it’s meant for Tatitlek, a traditional Alutiiq coastal
village. And I have met patrons of the Tuzzy Library and students at the Ilisagvik Tribal College in
Barrow, 320 miles north of the Arctic Circle, about how the Internet has helped keep tribal communities
informed and intact. :

But when it comes to broadband, Alaska has a problem that most of the United States doesn’t:
High-capacity, terrestrial middle-mile connections between communities are few and far between. That’s
because the distances in Alaska are vast—the state is larger than Texas, California, Florida, and New
York combined—and most remote villages are not accessible by road. As such, those living in the
Alaskan Bush often connect to the Internet through performance-limiting satellite links at speeds of less
than 1 Mbps. Those are the speeds at which most Americans accessed the Internet more than a decade

ago.

The Alaska Plan (and this Order largely adopting it) presents a chance to fix these problems.
Alaska currently receives about $150 million a year in universal service funding. The Alaska Plan locks
that money in for the next ten years, committing over $1.5 billion to preserve and advance universal
service in Alaska. That’s money the state needs.

But the Alaska Plan won’t help everyone. It dedicates no funding to solve the middle-mile
problem. So even if every carrier does what it’s promised to do over the next ten years, 21,871 rural
Alaskans won’t have access to 4G LTE mobile broadband (and of those, 10,202 won’t even have 3G
service).! 46,650 rural Alaskans won’t have access to the 25 Mbps fixed broadband that is the
Commission’s benchmark (of those 5,971 won’t even have 4 Mbps fixed broadband—the standard from 6
years ago).” In other words, tens of thousands of Alaskans will have to wait at least a decade before being
connected with the broadband speeds that most Americans take for granted. That’s a shame.

The problem isn’t a lack of money; it’s the waste of taxpayer dollars. In three separate ways, the
Order violates basic tenets of universal service reform that we have employed since the Universal Service
Transformation Order to maximize the value of the Universal Service Fund for consumers.’

! See Letter from Christine O’Connor, Executive Director, Alaska Telephone Association, to Marlene Dortch,
Secretary, FCC, WC Docket No. 10-90, Attach. at 19 (May 9, 2016) (ATA Ex Parte Letter). Unfortunately, even
those receiving 4G LTE service may not get access to the speeds urban Americans are accustomed to. Compare id.
at 24, 25 (identifying 13,000 LTE users promised only 1 Mbps connections and another 42,443 LTE users promised
only 2 Mbps connections in areas without fiber backhaul), with Inquiry Concerning the Deployment of Advanced
Telecommunications Capability to All America in a Reasonable and Timely Fashion, and Possible Steps to
Accelerate Such Deployment Pursuant to Section 706 of the Telecommunications Act of 1996, as Amended by the
Broadband Data Improvement Act, GN Docket No. 15-191, 2016 Broadband Progress Report, 31 FCC Red 699,
735 Table 4 (2016) (showing that 55% of urban Americans already have access to LTE service at 10 Mbps).

2 See ATA Ex Parte Letter Attach. at 1.

3 Connect America Fund et al., WC Docket Nos. 10-90 et al., Report and Order and Further Notice of Proposed
Rulemaking, 26 FCC Red 17663 (2011). ,



STATEMENT OF
COMMISSIONER JESSICA ROSENWORCEL

Re:  Demonstration of the New National Broadband Map (February 22, 2018)

To have a fair shot at 215! century success, you need access to broadband. This is true in
urban areas, in rural areas, and in everything in between. But according to the data from this
agency, more than 24 million Americans lack access to broadband. That is not acceptable. It
consigns too many of our fellow citizens to the wrong side of the digital divide. It’s a problem
we need to fix.

So today we start with a map. This is important because the old adage is true: you
cannot manage problems you do not measure. With this tool, we can identify where service is
and is not, where facilities are being built and where they are lacking, and how communities are
connected and how they are at risk of falling behind. In other words, we have a blueprint for
action that will provide everyone from consumers to policymakers with more information.

This is good. So thank you to our staff for the hard work that went into this update. It
represents a step forward and comes not a moment too soon.

But while this is good for starters, we can’t stop here. For this effort to be truly
meaningful, there are some serious shortcomings we need to address.

First, any responsible map should incorporate the availability of mobile broadband
services. This does not. I think it does the country a disservice to have a National Broadband
Map with only half the picture. It is disappointing if our efforts end here with fixed
technologies. In other words, we still have work to do.

Second, this map has errors. How do I know? I looked up my house and can tell you
with good authority it lists service that is not available at my location. You can go ahead and
plug in your address and you might find the same thing.

So I think it’s time for a public project. It’s time to use the wisdom of crowds to fix
deficiencies in our data. It’s time to use crowdsourcing to improve this new National Broadband
Map. No matter who you are or where you live you probably have a story to tell—about how
service stops short of your street, about how speeds are not what are commercially reported,
about how you’re waiting for deployment that was promised long ago. Or maybe you have tales
to share about how another service not listed on our records is available at your location.

I know our map would be better off if we had this data. I know that slicing and dicing
data in Washington conference rooms never gives you a truly accurate picture of what is really
happening on the ground. I think we can come together and do this. And to get this effort
started, I set up an e-mail box at the FCC: broadbandfail@fcc.gov. It’s for those who want to
relay to this agency their facts, their stories, and the difficulties they have had securing
broadband. It is a way for this agency to learn what is wrong with our map—and how we can




i make it right. We can do this. Let’s make it happen. Let’s build the first Citizens Broadband
| Map.




DISSENTING STATEMENT OF
COMMISSIONER AJIT PAI

Re: Connect America Fund, WC Docket No. 10-90, Universal Service Reform — Mobility Fund, WT
Docket No. 10-208, Connect America Fund—Alaska Plan, WC Docket No. 16-271.

I have seen firsthand what broadband means for Alaska. I have toured the Arctic Regional
Supercomputing Center in Fairbanks. I have touched the fiber optic cables that have brought high-speed
Internet access and economic growth to the Mat-Su Valley. I have spoken with the board of the Alaska
Native Tribal Health Consortium about how telehealth allows the Southcentral Foundation in Anchorage
to connect native Alaskans statewide. I have heard what broadband means to the Gwitchyaa Zhee
Gwich’in Tribal Government and have seen what it’s meant for Tatitlek, a traditional Alutiiq coastal
village. And I have met patrons of the Tuzzy Library and students at the Ilisagvik Tribal College in
Barrow, 320 miles north of the Arctic Circle, about how the Internet has helped keep tribal communities
informed and intact.

But when it comes to broadband, Alaska has a problem that most of the United States doesn’t:
High-capacity, terrestrial middle-mile connections between communities are few and far between. That’s
because the distances in Alaska are vast—the state is larger than Texas, California, Florida, and New
York combined—and most remote villages are not accessible by road. As such, those living in the
Alaskan Bush often connect to the Internet through performance-limiting satellite links at speeds of less
than 1 Mbps. Those are the speeds at which most Americans accessed the Internet more than a decade
ago.

The Alaska Plan (and this Order largely adopting it) presents a chance to fix these problems.
Alaska currently receives about $150 million a year in universal service funding. The Alaska Plan locks
that money in for the next ten years, committing over $1.5 billion to preserve and advance universal
service in Alaska. That’s money the state needs.

But the Alaska Plan won’t help everyone. It dedicates no funding to solve the middle-mile
problem. So even if every carrier does what it’s promised to do over the next ten years, 21,871 rural
Alaskans won’t have access to 4G LTE mobile broadband (and of those, 10,202 won’t even have 3G
service).'! 46,650 rural Alaskans won’t have access to the 25 Mbps fixed broadband that is the
Commission’s benchmark (of those 5,971 won’t even have 4 Mbps fixed broadband—the standard from 6
years ago).” In other words, tens of thousands of Alaskans will have to wait at least a decade before being
connected with the broadband speeds that most Americans take for granted. That’s a shame.

The problem isn’t a lack of money; it’s the waste of taxpayer dollars. In three separate ways, the
Order violates basic tenets of universal service reform that we have employed since the Universal Service
Transformation Order to maximize the value of the Universal Service Fund for consumers.’

! See Letter from Christine O’Connor, Executive Director, Alaska Telephone Association, to Marlene Dortch,
Secretary, FCC, WC Docket No. 10-90, Attach. at 19 (May 9, 2016) (ATA Ex Parte Letter). Unfortunately, even
those receiving 4G LTE service may not get access to the speeds urban Americans are accustomed to. Compare id.
at 24, 25 (identifying 13,000 LTE users promised only 1 Mbps connections and another 42,443 LTE users promised
only 2 Mbps connections in areas without fiber backhaul), with Inquiry Concerning the Deployment of Advanced
Telecommunications Capability to All America in a Reasonable and Timely Fashion, and Possible Steps to
Accelerate Such Deployment Pursuant to Section 706 of the Telecommunications Act of 1996, as Amended by the
Broadband Data Improvement Act, GN Docket No. 15-191, 2016 Broadband Progress Report, 31 FCC Rcd 699,
735 Table 4 (2016) (showing that 55% of urban Americans already have access to LTE service at 10 Mbps).

% See ATA Ex Parte Letter Attach. at 1.

3 Connect America Fund et al., WC Docket Nos. 10-90 et al., Report and Order and Further Notice of Proposed
Rulemaking, 26 FCC Rcd 17663 (2011).




First, the Order condones duplicative build out.* Our staff analysis shows that the Alaska Plan
spends about $12 million extra each year to subsidize two or more wireless carriers for 32,541 consumers
in the Alaska Bush.’ In contrast with the Alaska Plan, the Order maintains this support for five years and
promises to consider eliminating it during the second half of the Plan’s ten-year term.®

This is a serious mistake. Faced with the expenditure of $120 million in taxpayer funds, the
Order guarantees that at least $60 million will be wasted.” And the other $60 million will likely be
wasted as well. After all, the Order promises to evaluate overlap at the four-year mark and only eliminate
duplicative support in areas where at least two wireless carriers have built out 4G service.® Since the first
performance benchmark for wireless carriers doesn’t come until the five-year mark and the majority of
4G buildout doesn’t come until the ten-year mark,” there’s a substantial likelihood that the overlap
eliminated after five years will be precisely zero.

Even if some overlap does emerge, the Order makes clear that no one has thought through what
happens next. How will we identify the support associated with the overlap? We don’t know. How will
we decide which wireless carrier will continue to receive support? We don’t know. How will we change
the performance obligations of the carrier that loses support? We don’t know. How will the carrier that
loses support maintain the 4G network it just constructed? We don’t know. How can we justify
maintaining support for even one carrier when “our general policy [is] not providing funding where there
is an unsubsidized provider”?"® We don’t know.

Second, the Order rewards wireless carriers for serving remote areas already served by qualified
competitors. Our staff analysis shows that the Fund is spending $27 million each year on Alaskan
wireless carriers that serve customers already served by unsubsidized competitors offering 4G LTE
service. In line with the Alaska Plan, the Order eliminates $4 million of that funding—but allows
wireless carriers to retain the other $23 million each and every year for a decade."'

What a waste of $230 million.'> The FCC’s policy has been to identify where “universal service
provides more support than necessary to achieve our goals”" and eliminate any excess support so that it

* The Commission has repeatedly declined to provide duplicative support, i.e., support to two or more carriers to
build out the same area. The FCC eliminated the identical support rule in 2011. We offered model-based support to
just one carrier per area in both phases of the Connect America Fund as well as in rate-of-return areas. And our
reverse auctions are designed to select just one winning bidder to support in each area. The reason is obvious:
Paying two carriers to construct duplicative facilities is just a waste of taxpayer funding.

> The overlapping wireless carriers are Arctic Slope Telephone Association Cooperative, Copper Valley Wireless,
Cordova Wireless, General Communications Corporation, OTZ Wireless, TelAlaska Cellular, and Windy City
Cellular.

§ Order at para. 94.
7 That is $12 million per year for ten years and five years, respectively.

8 Order at para. 94 (“[W]e will assess 4G LTE deployment and any overlap in subsidized areas based on deployment
at the end of year four (i.e., as of December 31, 2020), as reflected in the March 2021 Form 477 filing.

Thereafter, . . . the Commission will implement a process, at the beginning of the sixth year, to eliminate duplicative
support to areas where there is more than one provider offering subsidized 4G LTE service.”).

® ATA Ex Parte Letter Attach. at 19 (showing that 41.1% of 4G build out will occur by year five and 58.9% by year
ten).

' Order at paras. 109, 111.
' See Order at note 184. The $4 million eliminated comes entirely from Matanuska Wireless.
' That is $23 million a year for ten years.

" Universal Service Transformation Order, 26 FCC Red at 17766—67, para. 280.



can be either deployed more efficiently elsewhere or returned to the taxpayer. Earlier this year, for
example, the Commission adopted a “phased reduction in disaggregated support for competitive areas” so
that rate-of-return carriers would not receive support to build out areas already served by unsubsidized
competitors.'* And yet the Order declines to follow that path here, allowing wireless carriers to keep
nearly a quarter-billion-dollar windfall without any indication of what we—or more importantly Alaskan
consumers—are getting for this money. It’s one thing to let carriers keep their funding where necessary
to preserve and advanced universal service. It’s another thing entirely to reward those that arbitrage the
system.

Third, the Order carves out a special funding stream for one carrier with no discernible public
policy purpose. Specifically, the Alaska Plan proposed that Alaskan wireless carriers not participating in
the plan face a three-year phase down of support. The Order adopts that plan for most carriers'® but
delays that phase down for a “12 month period from the release data of the Report and Order” for AT&T
and only for AT&T.'® That delay will cost taxpayers an extra $15.8 million. The Order claims this a
“reasonable” accommodation but cannot explain why the nation’s second largest wireless carrier needs
“additional transition time to reduce any disruptions.”"’

All together these wasted payments total $365 million, or about one quarter of the total Alaska
Plan pot. That’s $365 million that could be used to link off-road communities to urban Alaska as
requested by the Alaska Federation of Natives, the Bering Straits Native Corporation, the Chugachmiut
rural healthcare organization, and many others.'® That $365 million is more than eight times the $44
million grant from the Broadband Initiatives Program that launched the TERRA Southwest middle-mile
network that connected 65 off-road communities in 2011."” That money could provide real digital
opportunities for tens of thousands of rural Americans with just a little more FCC oversight of the Alaska
Plan.

That’s why I proposed to my colleagues in early July to correct these problems and set this
money aside to fund middle-mile construction in remote Alaska. I am grateful that Commissioner
Clyburn—herself an ardent supporter of fixing Alaska’s middle-mile problems—agreed to support my
plan and spent the last month working with my office to persuade our colleagues to fix these flaws.
Unfortunately, we fell just one vote short.

1 Connect America Fund; ETC Annual Reports and Certifications; Developing a Unified Intercarrier
Compensation Regime, WC Docket Nos. 10-90, 14-58, CC Docket No. 01-92, Report and Order, Order and Order
on Reconsideration, and Further Notice of Proposed Rulemaking, 31 FCC Rcd 3087, 3131, para. 116 (2016).

15 Order at para. 98.
' Order at para. 99.
"1d.

18 See Letter from Julie Kitka, President, Alaska Federation of Natives, to the Honorable Lisa Murkowski, the
Honorable Daniel Sullivan, and the Honorable Don Young, WC Docket No. 10-90, at 1 (June 15, 2016); Letter from
Gail R. Schubert, President & CEO, Bering Straits Native Corporation, to the Honorable Senator Murkowski, the
Honorable Senator Sullivan, and the Honorable Congressman Young, WC Docket No. 10-90, at 1 (June 9, 2016);
Letter from Angela J. Vanderpool, Executive Director, Chugachmiut, to the Honorable Senator Murkowski, the
Honorable Senator Sullivan, and the Honorable Congressman Young, WC Docket No. 10-90, at 2 (June 2, 2016);
see also, e.g., Letter from Susan Edwards, Finance Officer, Lake and Peninsula Borough, to the Honorable Senator
Murkowski, the Honorable Senator Sullivan, and the Honorable Congressman Young, WC Docket No. 10-90, at 1
(May 27, 2016); Letter from Glen R. Alsworth, Sr., President, Lake Clark Air, Inc. & The Farm Lodge, Inc., to the
Honorable Senator Murkowski, WC Docket No. 10-90, at 1 (May 18, 2016); Letter from Cameron Poindexter,
Manager, Bristol Bay Development Fund, to the Honorable Senator Murkowski, the Honorable Senator Sullivan,
and the Honorable Congressman Young, WC Docket No. 10-90, at 1 (May 17, 2016).

' GCI TERRA, http://terra.gci.com/project (Aug. 22, 2016).



To put it another way: We had a once-in-a-generation opportunity to solve Alaska’s middle-mile
problem. But rather than address the real flaws in the Alaska Plan, the FCC has told tens of thousands of
rural Alaskans to wait another ten years for another shot at digital opportunities. I cannot support that
decision.

For all these reasons, I respectfully dissent.
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By the Regulatory Commission of Alaska on Feb 22, 2013
J

STATE OF ALASKA
BEFORE THE REGULATORY COMMISSION OF ALASKA

Before Commissioners: T.W. Patch, Chairman
Paul F. Lisankie

Norman Rokeberg

Robert M. Pickett

Janis W. Wilson

In the Matter of the Petition Filed by
ALASCOM, INC. d/b/a AT&T ALASKA to be Docket No. U-12-127
Relieved of its Carrier of Last Resort
Responsibilities in Certain Locations in
Southwest Alaska

RURAL COALITION’S OPENING LEGAL BRIEF

The Rural Coalition' has grave concerns about AT&T’s Petition to be relieved of
its carrier of last resort (“COLR”) obligations in the TERRA Southwest (“TERRA
SW”) area.” The record lacks critical information and evidence regarding the
implications for granting AT&T’s Petition. The Commission and Parties to the docket
have not yet fully evaluated the statewide market implications for replacing the IXC

COLR if AT&T is allowed to exit this role. The public interest issues raised by

! The parties participating in the Rural Coalition include: Arctic Slope Telephone

Association Cooperative, Inc.; Bettles Telephone, Inc.; Bristol Bay Telephone
Cooperative, Inc.; Bush-Tell, Inc.; Circle Telephone & Electric, LLC; Copper Valley
Telephone Cooperative, Inc.; City of Ketchikan, Ketchikan Public Utilities; Matanuska
Telephone Association, Inc.; OTZ Telephone Cooperative, Inc.; Interior Telephone
Company; Mukluk Telephone Company, Inc.; Alaska Telephone Company; North
Country Telephone Inc.; Nushagak Electric and Telephone Company, Inc.; The Summit
Telephone and Telegraph Company, Inc. and Yukon Telephone Company, Inc.

. AT&T defines the TERRA Southwest area as “the locations served by the new
terrestrial network built by United Utilities, Inc. (“UUI”). In the Matter of the Petition
Filed by ALASCOM, INC. d/b/a AT&T ALASKA to be Relieved of its Carrier of Last
Resort Responsibilities in Certain Locations in Southwest Alaska, Docket No. U-12-
127, before the Regulatory Commission of Alaska, AT&T Alaska’s Petition for COLR
Relief in 65 Locations in Southwest Alaska (Sept. 7, 2012) (“AT&T Petition™) at 1.
DOCKET U-12-127; RURAL COALITION’S LEGAL BRIEF

February 22, 2013

Page 1 of 35




DORSEY &
WHITNEY LLP
1031 WEST 4th Avenue
Suite 600
Anchorage, AK 99501
(907) 276-4557

AT&T’s Petition must be resolved before the Commission considers granting AT&T’s
requested relief.

AT&T’s requested relief has the potential to drarhatically alter the shape of
Alaska’s telecom market and reduce competition in the Terra SW area. The
Commission should define the steps necessary to adjudicate AT&T’s request while
ensuring that the public interest is protected regarding the continued provision of
necessary long distance and transport services, not only in the TERRA SW areas in
question, but throughout Alaska. It is essential that the Commission maintain the
presence of an IXC COLR in the TERRA SW area and ensure regulation of that
carrier’s rates and terms of service, both to retail customers and on a wholesale basis.
The prospect of a large area of the state being served only by an unregulated carrier

presents significant questions regarding the future of Alaska’s telecom market as a

whole.

I. THE IXC COLR PLAYS A VITAL ROLE IN ALASKA AND THE
COMMISSION MUST PROTECT IT.

Network infrastructure and regulation have developed quite differently in Alaska
than in the Lower 48.> Telecommunications deployment in the continental United
States was driven out by Regional Bell Operating Companies (“RBOCs”), while no

RBOC has operated in Alaska. AT&T’s Legal Brief fails to explain that the lack of an

4 See In the Matter of the Petition Filed by ALASCOM, INC. d/b/a AT&T
ALASKA to be Relieved of its Carrier of Last Resort Responsibilities in Certain
Locations in Southwest Alaska, Docket No. U-12-127, before the Regulatory
Commission of Alaska, Testimony of David Blessing (Feb. 22, 2013) (“Blessing
Testimony™) at 9-11.

DOCKET U-12-127; RURAL COALITION’S LEGAL BRIEF
February 22, 2013
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RBOC in the state’s telecommunications landscape means that maintaining an IXC
COLR, while no longer necessary in the Lower 48, is critical in Alaska.*

A. The History of IXC Development in Alaska Supports The Need for Its
Current Regulatory Structure.

The legal brief filed by AT&T on January 17, 2013 provided a generic history of
the interexchange market in Alaska and the role of the COLR nationwide.” AT&T’s
analysis offers little context to provide an adequate contrast between the development of
IXC regulation in Alaska and in the Lower 48. In light of Dr. Aron and Mr. Grzybicki’s
hypothesis that an IXC COLR is an unnecessary, “anachronistic” anomaly that the
Commission should remove, it is necessary for the Commission to consider a broader

understanding of how the IXC market developed in Alaska in comparison to the Lower

48.5

N See In the Matter of the Petition Filed by ALASCOM, INC. d/b/a AT&T

ALASKA to be Relieved of its Carrier of Last Resort Responsibilities in Certain
Locations in Southwest Alaska, Docket No. U-12-127, before the Regulatory
Commission of Alaska, AT&T Alaska’s Opening Legal Brief (Jan. 17, 2013) (“AT&T
Legal Brief”) at 2-5.

. Id. at 5-10.

& In the Matter of the Petition Filed by ALASCOM, INC. d/b/a AT&T ALASKA
to be Relieved of its Carrier of Last Resort Responsibilities in Certain Locations in
Southwest Alaska, Docket No. U-12-127, before the Regulatory Commission of Alaska,
Opening Testimony of Dr. Debra J. Aron on behalf of Alascom, Inc., d/b/a AT&T
Alaska (Jan. 17, 2013) (“Dr. Aron Testimony”) at 8; In the Matter of the Petition Filed
by ALASCOM, INC. d/b/a AT&T ALASKA to be Relieved of its Carrier of Last Resort
Responsibilities in Certain Locations in Southwest Alaska, Docket No. U-12-127,
before the Regulatory Commission of Alaska, Opening Testimony of Mr. Adam
Grzybicki on behalf of Alascom, Inc., d/b/a AT&T Alaska (Jan. 17, 2013) (“Grzybicki
Testimony”) at 4.

DOCKET U-12-127; RURAL COALITION’S LEGAL BRIEF
February 22, 2013
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1. Alaska’s Network Development Is Unique.’

The differences in history, geography and population between Alaska and the
Lower 48 have meant that telecommunications in Alaska developed on a unique path
compared to the rest of the nation.® In the Lower 48, AT&T was the sole provider
controlling nearly all aspects of the telephone business until the 1980s. AT&T’s
regional subsidiaries built a regulated monopoly system of local and long distance
networks to serve residential and business customers, and held exclusive rights in their
service areas. By the 1970s, independent telephone companies emerged, asserting that
they could compete with AT&T if granted interconnection access to AT&T’s monopoly
network.” In 1982, the Department of Justice famously broke up AT&T’s monopoly
and divided the Lower 48 into seven multistate areas served by designated RBOCs to
provide local exchange service.'

By the 1990s, RBOCs continued to dominate the local telecommunications

market in the continental United States. Congress enacted the Telecommunications Act

of 1996 (“Telecommunications Act”) to “promote competition and reduce regulation in

¥ This section discusses Judge Wood’s question regarding whether there can be an

area of the state without a designated IXC COLR. See Pre-hearing Conference
Transcript at 13 (Dec. 12, 2012).

8 See Walter B. Parker, Telecommunications and Information System History of
Alaska, Institute of the North (Feb. 13, 2008), available via the University of Alaska
Broadband Taskforce at

http://www.alaska.edu/oit/bbtaskforce/docs/ TELECOMMUNICATIONS%20AND%20
INFORMATION%20SYSTEM%20HISTORY %200F%20ALASKA .pdf.

9

See U.S. Department of State, Deregulating Telecommunications, available at
http://economics.about.com/od/governmenttheeconomy/a/telecom.htm (last visited Feb.
20,2013).

10 See U.S. v. AT&T, 552 F. Supp. 131 (D.D.C. 1982).

DOCKET U-12-127; RURAL COALITION’S LEGAL BRIEF
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order to secure lower prices and higher quality services for American
telecommunications consumers and encourage the rapid deployment of new

telecommunications technologies.”"!

The Telecommunications Act introduced
competitive mandates that forced ILECs to offer access to the telephone network
infrastructure to competitors at wholesale prices, on an unbundled basis.'> The
unbundling requirements were primarily directed to the RBOCs, who, despite regulatory
and legislative pressure, still maintained a near monopoly of the local telephone
market."> The Telecommunications Act offered the ability to enter the lucrative long
distance market as incentive to open networks to local telephone competition. In
contrast, Alaska relied on independent carriers to build local telephone networks
connected by monopoly IXC facilities; which form a fine web of infrastructure linking
communities sprinkled through the often remote and rugged terrain of Alaska. These
critical IXC facilities include fiber, microwave and satellite connections that other
carriers and their customers rely upon to supplement their last mile and wireless
networks. Alaska ILECs have always depended on IXC facility based networks like the

AT&T facilities at issue in this proceeding to transport calls and data beyond the

reaches of their individual service areas.

- Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996)

(codified in various Sections of 47 U.S.C.).

2 THE COMMUNICATIONS ACT: A LEGISLATIVE HISTORY OF THE MAJOR
AMENDMENTS, 1934-1996 at 31 (Max D. Paglin et al. eds., Pike and Fischer, Inc. 1999);
see 47 U.S.C. § 251 (2000) (requiring incumbents to offer network elements to
competitors on an unbundled basis.).

- All RBOC:s are ILECs, but not all ILECs are RBOCs.

DOCKET U-12-127; RURAL COALITION’S LEGAL BRIEF
February 22,2013
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¥ IXC COLRs hold critical infrastructure in Alaska.'*

Given the historical development of the interexchange market in Alaska, the IXC
COLR plays a fundamentally different role in statewide network architecture in Alaska
than it does in the Lower 48. Without the legacy of AT&T and an RBOC to cross-
subsidize its local and long distance operations to build an intraLATA network, Alaska
became reliant on the IXC to fill the role and construct and maintain a statewide
transport network interconnecting smaller carriers’ infrastructure across the state.
Specifically, the statewide infrastructure built by AT&T and its predecessor and perhaps
even more so, the network built by GCI to provide local and long distance service,
represent the closest approximation to a RBOC network Alaska can claim. Other
Alaska carriers’ reliance upon the statewide networks built by AT&T and GCI for
transport cannot be understated, and the Commission should exercise caution before

reducing the network infrastructure available in the state.'®

14 This section addresses Judge Wood’s question about having a patchwork of

different IXC COLRs in the state. See Pre-hearing Conference Transcript at 64
(Dec. 12, 2012).

= See AT&T Legal Brief at 6-7 (noting the history of AT&T’s predecessor
Alascom: “Following its certification as the only intrastate IXC in Alaska, Alascom was
regulated as a monopoly carrier with statewide averaged rates and an authorized rate of
return.”).

1 In other dockets before the Commission, AT&T has recognized the vital
interdependence between local ILECs and IXCs in Alaska. See In the Matter of the
Application Filed by ALASKA TELEPHONE COMPANY to Discontinue Local
Exchange Telecommunications Service in Chisana and Healy Lake, Alaska, Docket No.
U-12-091, In the Matter of the Application Filed by ALASKA POWER COMPANY to
Discontinue Electric Service in Healy Lake, Alaska, Docket No. U-12-092, In the
Matter of the Application Filed by ALASCOM, INC. d/b/a AT&T ALASKA to
Discontinue Interexchange Service in Chisana and Healy Lake, Alaska, Docket No. U-
12-116, before the Regulatory Commission of Alaska, AT&T Alaska’s Brief In
Compliance With Order No. 4 (Feb. 19, 2013) at 1-2. “If the Commission were to grant
AP&T’s request, AT&T Alaska would be unable to continue providing interexchange
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B. The Evolution of Alaska’s IXC COLR Definition Is Tied to the
Commission’s Regulatory Relationship with AT&T.

AT&T’s discussion of the evolution of Alaska’s definition of an IXC COLR
omitted some pertinent information about the scope of the Commission’s consideration
of the role."” The Commission has always considered the transport of data as included
in the role of the IXC COLR and its statewide network.'®

In 1995 when considering AT&T’s acquisition of Alascom, the Commission’s
predecessor, the APUC, considered data communications part of Alascom’s COLR
obligations. '’ Although the Commission characterized AT&T’s position on the issue
“ambiguous,” it did require follow up reports regarding capital expenditures made to
fulfill data communications obligations. ** The Rural Coalition believes this historic

consideration of data transport provides an important foundation for the Commission’s

carrier (“IXC”) service in these two locations. AT&T Alaska is co-located with AP&T
in both communities and depends on AP&T for space and power. As with many
locations, AT&T Alaska contracts with the local exchange carrier (“LEC”) for central
office space in which to place its equipment, and electric power to run its equipment. In
addition, as an interexchange carrier, AT&T Alaska relies on the LEC for local

switching and connectivity over the “last mile” to our customers.” Id. (emphasis
added).

" AT&T Legal Brief at 8-16.

I Regulatory Commission of Alaska, In the Matter of the Application by AT&T
CORP. To Acquire a Controlling Interest in ALAS COM, INC., Holder of Certificate of
Public Convenience and Necessity No. 98 Authorizing the Provision of
Telecommunications (Intrastate Interexchange) Public Utility Service, Docket No. U-
94-113, Order No. 3 (June 13, 1995).

» Alaska Public Utilities Commission, In the Matter of the Limited Investigation
Into the Practices and Procedures of ALASCOM, INC., and Companies of PACIFIC
TELECOM, INC., in Alaska, Docket No. U-95-26, Order No. 2 (June 15, 1995) at 3.

20 Id
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current consideration of the role played by IXC COLR’s network and the appropriate
responsibilities that must be transitioned if a new IXC COLR is appointed.

When approving AT&T’s purchase of Alascom, the Commission found that
AT&T has committed to “assume Alascom’s obligations to serve the Alaska Bush with
intrastate and interstate telecommunications,” to “assume Alascom’s current tariffs and
contracts (including wholesale service tariffs for carrier customers)” and to “inherit
Alascom’s responsibility to replace the current Alaska satellite when necessary, thus
assuring continued long distance services to rural Alaska.”! These obligations must be
maintained, if not by AT&T, then by GCI.

The Rural Coalition concurs with AT&T that the Alaska market has changed
significantly in recent years.”> With the rising dominance of the GCI network
statewide, funded in significant part by federal funds, the essential nature of the role of
the AT&T network has waned to a certain degree. The RCA’s past consideration of an
IXC COLR network always focused on the AT&T network and its regulatory status.
GCI’s insistence that its network, particularly TERRA SW, is beyond regulation and
oversight raises significant issues about the appropriate role it may play in the state.
GCT has leveraged its ability to build a statewide network with local and wireless
networks to become an unregulated monopoly market player reminiscent of pre-

divestiture AT&T in the Lower 48. 2

2 AT&T Legal Briefat 25-28.
»  See Burke Testimony at Q/A Nos. 28-29, 36-37.
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As the Commission considers a change to its IXC COLR designation, it must
keep the door open to considering what the statewide network should look like and what
obligations are appropriately placed on it. The Rural Coalition respectfully submits that
no IXC COLR network can be considered unregulated or strictly interstate.”* This
docket provides an opportunity for the Commission to clarify its understanding of the
existing regulation and appropriate role of the IX(’j COLR in Alaska.”’

C. The AT&T Petition Fails to Articulate Ramifications for 65 Affected
Communities.

The Rural Coalition does not dispute that AT&T could potentially be granted the
relief it requests upon a full record, but the record provided to date by AT&T is
inadequate to meet AT&T’s burden of proof for relief. There is little data in the record
regarding AT&T’s intentions regarding its facilities if the Commission relieves it of
IXC COLR obligations. > AT&T has not articulated the specific impacts to each of the
65 communities affected by its Petition. These impacts may be difficult to determine
without determining the nature and scope of regulation appropriate for GCI’s facilities if

GClI is designated as the COLR in place of AT&T.

- Comments of the Alaska Rural Coalition Concerning the Remote Areas Fund,

WC Docket No. 10-90, before the FCC (Feb. 19, 2013) (“ARC RAF Comments”) at 8
(“Virtually every ARC member’s first mile and most second mile infrastructures are
capable of providing high speed broadband service, but