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From: Speaker Bryce Ed

I respectfully request a hearing for HB 8—Enforcement of Foreign Protection Orders—at
your earliest convenience.

® Sponsor Statement

I request that any hearings granted be teleconferenced all LIOs statewide desiring to tune in. I

Slestinvte am expecting testimony to be offered by

South Naknek ;
St. George e Officials from the Alaska Department of Law
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Rep.Bryce. Edgmon@akleg.gov

My staff contact for this legislation is Tim Clark, who can be reached at 465-2839.

Thank you for your consideration of this request.



Sponsor Statement

House Bill 8
Protection Orders from Other Jurisdictions

In 2014, a bill sponsored by Sen. Lisa Murkowski and former Sen. Mark Begich eliminated the
“Alaska Exemption” from the Violence Against Women Act (VAWA). This brought attention to the
state's obligation to enforce protection orders issued by other jurisdictions, including other state,
territorial, or tribal courts.

As current statutes are written, law enforcement is only compelled to enforce a tribal or another
state's protection order if it has been filed (that is, registered) in an Alaska court. However, with
Alaska subject to the VAWA, the state is required to enforce protection orders issued in another
jurisdiction even if the order has not been registered.

HB 8 follows the recommendation of the Department of Law to amend conflicting state statutes in
order to bring Alaska into compliance with the federal law. HB 8 will not only clarify the duties
of law enforcement but also will eliminate potential lawsuits that could stem from the
contradictions currently found in state statutes.

Additionally, the bill adds a presumption of validity on the part of state law enforcement, so that
they are required to enforce a protective order issued in another jurisdiction so long as it appears
authentic on its face. HB 8 also more clearly specifies in statute that "other states” and "other
jurisdictions” include courts of another state or territory, United States military tribunals, and tribal
courts.

It's important to note that the state still encourages registration of protection orders from other
jurisdictions. As the Department of Law has noted, the state’s central registry “gives officers access
to tribal and foreign protection orders anywhere in Alaska, even if the victim does not have a
copy of the order at hand.”

Prepared by the office of Rep. Bryce Edgmon.



Summary

HB 8
Protection Orders from Other Jurisdictions

In 2014, a bill sponsored by Sen. Lisa Murkowski and then Sen. Mark Begich eliminated the
“Alaska Exemption” from the Violence Against Women Act (VAWA). This brought
attention to the state's responsibility to enforce protection orders, also known as protective
orders, issued by other jurisdictions, including tribal courts and the courts of other states.
As current statutes are written, the state can only prosecute violations of a tribal or another
state's protection order if a certified copy of it has been filed in an Alaska court. However,
with Alaska subject to the VAWA, the state is required to enforce tribal protection orders
even if the order has not been officially registered.

HB 8 follows the recommendation of the Department of Law to amend conﬂicting statutes
in order to bring Alaska into compliance with the federal law.

To summarize HB 8 it is best to first look at Sections 5 and 6.

Section 5 adds a new section to statute, AS 18.65.867, regarding the enforcement and
recognition of protective orders issued in other jurisdictions that have to do with stalking or
sexual assault but not with domestic violence.

A protective order related to stalking or sexual assault issued “by a court of the United
States, a court of another state or territory, a United States military tribunal, or a tribal
court” has the same effect and must be recognized and enforced in the same manner as a
protective order issued by an Alaska state court.

This section also cites United States Code Title 18, Chapter 2265, which is the part of the
Violence Against Women Act that addresses protection orders originating in other
jurisdictions. Chapter 2265 expressly states that orders issued in other jurisdictions do not
have to be filed (registered) in an Alaska state court in order to be enforced here. Chapter
2265 also describes certain criteria the issuing jurisdiction needs to meet in order for its
protection order to be given full faith and credit by another jurisdiction.

Section 5 further instructs law enforcement that a stalking— or sexual-assault-related
protection order issued in another jurisdiction that appears authentic on its face should be



(HB 8 Sectional Summary, Page 2 of 3.)

presumed valid. (This might be characterized as erring on the side of caution when it comes
to those in need of protection.)

Section 6 addresses protective orders relating to domestic violence. It amends AS
18.66.140 to state that (just as with protective orders relating to stalking and sexual assault
in the absence of domestic violence, addressed in Section 5) a protection order related to
domestic violence issued in another jurisdiction must be recognized and enforced just as if it
were issued by an Alaskan court, regardless of whether the protection order has been filed
(registered) with an Alaskan court.

This section also cites United States Code Title 18, Chapter 2265, which includes certain
criteria the issuing jurisdiction needs to meet in order for its protection order to be given

full faith and credit.

Now, to return to the beginning of HB 8, the remaining sections include language adding
the recognition of protection orders issued by other jurisdictions to various relevant
statutes.

Section 1 addresses statutes defining what constitutes the crime of violating a protective
order. HB 8 amends AS 11.56.740(a) to add language to include recognition of protection
orders issued by another jurisdiction, in accordance with the provisions outlined in Sections

5 and 6 of the bill.

Section 2 further amends AS 11.56.740, in paragraph (c), to conform to Sections 5 and 6
of the bill.

Section 3 relates to release conditions of a person charged with or convicted of a crime
involving domestic violence.

It amends AS 12.30.027(b) to make sure that protective orders issued by other jurisdictions
are recognized in cases where a judicial officer may not allow a released person to return to
the residence or place of employment of someone who has taken out a protective order
against them.

Section 4 addresses statutes related to the requirement that the Child Fatality Review
Team, housed in the Department of Health and Social Services, reviews a report of a death
of a child if anyone in the child’s immediate household was a petitioner or respondent of a
protection order within the previous year. Specifically, it amends AS 12.65.130(c) to
conform to Section 6 of the bill.




(HB 8 Sectional Summary, Page 3 of 3.)

Section 7 adds a new subsection, AS 18.66.140(d), stating that a domestic-violence-related
protection order issued in another jurisdiction that appears authentic on its face should be
presumed valid. (This might be characterized as erring on the side of caution when it comes
to those in need of protection.)

Sections 8 and 9 add recognition of domestic-violence-related protection orders issued by
another jurisdiction in statutes concerned with divorce and dissolution of marriage.

In Section 8, under AS 25.24.210(e)(7)(D), a petition for dissolution of a marriage must
state whether during the marriage either spouse was either the petitioner or respondent of a
domestic-violence-related protection order issued in another jurisdiction. The change in
Section 8 specifies that the protection order in question need not have been filed with a state
court.

In Section 9, a court is instructed to use a heightened level of scrutiny of agreements relating
to a dissolution of marriage if during the marriage one or the other spouse was either the
petitioner or respondent for a domestic-violence-related protection order issued in another
jurisdiction. Similar to Section 8, Section 9 specifies that the protection order issued in
another jurisdiction need not have been filed with a state court.

~ Prepared by the office of Representative Bryce Edgmon.




July 30, 2015

Commissioner Gary Folger
5700 East Tudor Road
Anchorage, AK 99507

450 Whittier Street
PO Box 111200
Juneau, AK 99811

Re:  Violence Against Women Act and tribal
protection orders
Our file: AN2013102606

Dear Commissioner Folger:

You have requested an opinion on how the Violence Against Women Act,
18 U.S.C. § 2265 (“VAWA?), affects state enforcement of domestic violence protection
orders." Specifically, you have asked whether VAWA requires the State of Alaska to
enforce tribal protection orders that are not registered as required by Alaska law.
Although your question refers to protection orders issued by Alaska tribes, the following
analysis applies equally to protection orders issued by other states, territories, and non-
Alaska tribes.”

VAWA expressly preempts state registration laws by requiring states to give full
faith and credit to protection orders “notwithstanding failure to comply with any
requirement that the order be registered or filed.”> Thus, the State cannot condition

! VAWA uses the term “protection order,” while state statute refers to a “protective

order.” Accordingly, this opinion uses “protective order” for State of Alaska orders, and
“protection order” for all other orders.

. 18 U.S.C. § 2265(a) (requiring that full faith and credit be given to consistent
protection orders “issued by the court of one State, Indian tribe, or territory”);

18 U.S.C.§ 2266 (defining “State” as “a State of the United States, the District of
Columbia, a commonwealth, territory, or possession of the United States”). Protection
orders issued by other states and territories will be referred to as “foreign” orders.

2 18 U.S.C. § 2265(d)(2); see discussion infra Section L.




Commissioner Gary Folger July 30, 2015
Our file: AN2013102606 Page 2 of 11

enforcement of protection orders on prior registration. Further, VAWA requires a
protection order to be enforced “as if it were the order of the enforcing State.”*

Because violations of state protective orders are enforced by arrest, that enforcement tool
also must be available for violations of tribal and foreign protection orders.

This opinion also concludes that the Legislature should amend the conflicting state
statutes to bring Alaska into compliance with VAWA, as most other state legislatures
have done. But regardless of whether that occurs, the State must enforce unregistered
tribal and foreign protection orders as though an Alaska court has issued them.

L VAWA expressly preempts state statutes that require registration of
protection orders before enforcement.

VAWA preempts the Alaska statutes that require registration of a protection order
before the State can enforce it.” The Supremacy Clause of the U.S. Constitution
establishes federal law as “the supreme law of the land.”® Accordingly, federal law can
preempt state law and render a conflicting state provision void.’ Federal preemption is
primarily a question of Congress’s intent.® Congress’s preemptive intent can be inferred
where an actual conflict exists between state and federal law.” “Even if Congress has not
completely foreclosed state legislation in a particular area, a state statute is void to the
extent that it actually conflicts with a valid federal statute.”'® A conflict exists “where
compliance with both federal and state regulations is a physical impossibility,” or where
the state “law stands as an obstacle to the accomplishment and execution of the full
purposes and objectives of Congress.”"!

See 18 U.S.C. § 2265(a); see discussion infra Section II.

See AS 18.66.140(b) (requiring protective orders from other jurisdictions to be
registered in order to have same effect and be enforced in the same manner as Alaska
orders); AS 11.56.740(a)(1) (criminalizing violations of protective orders “issued or
filed” under state law).

6 U.S. Const. art. VI, cl. 2.

. New York State Conference of Blue Cross & Blue Shield Plans v. Travelers Ins.
Co., 514 U.S. 645, 654 (1995); Ray v. Atl. Richfield Co., 435 U.S. 151, 157 (1978).

8 See Altria Group, Inc. v. Good, 555 U.S. 70, 76-77 (2008) (explaining that intent
to preempt state law can either appear in the express language of a federal statute or be
gnferred by a conflict between state and federal law).

Id.

" Ray,435U.S. at 158.

i 1d. (quoting Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142-43
(1963); Hines v. Davidowitz, 312 U.S. 52, 67 (1941); Jones v. Rath Packing Co., 430
U.S. 519, 526, 540—41 (1977)) (internal quotation marks omitted).
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No inference of preemptive intent is necessary here. In VAWA, Congress
expressly stated that tribal and foreign protection orders must be enforced regardless of
the enforcing state’s registration requirements.'> Under 18 U.S.C. § 2265(d)(2), “[a]ny
protection order that is otherwise consistent with this section shall be accorded full faith
and credit, notwithstanding failure to comply with any requirement that the order be
registered or filed.”'® This express language aligns with a core purpose of VAWA, which
is to ensure that dangerous individuals cannot evade a protection order simply by
following the victim to a different jurisdiction.'* The clear and manifest purpose of
VAWA is to require states to enforce a foreign protection order “as if it were the order of
the enforcing State.”"

In Alaska, violating a protective order is a crime. '® Under the statute as currently
written, the State can only prosecute violations of a tribal or foreign protection order if
they have been “filed” (that is, registered) in state court.'” But because VAWA reflects
express congressional intent to remove state registration requirements as barriers to
enforcement, '® Alaska’s statutes requiring registration of tribal and foreign protection
orders before enforcement are void and without effect.'’ Therefore, VAWA preempts the
provision of AS 18.66.140(b) requiring that foreign and tribal protection orders be filed

i 18 U.S.C. § 2265(d)(2).

13 See also 18 U.S.C. § 2265(a) (providing that protection orders that are consistent
with §2265(b) “shall be accorded full faith and credit”). While “full faith and credit” is
not defined in VAWA, § 2265(a) suggests that it applies to both court process and law
enforcement action. /d. (“[A] protection order . . . shall be accorded full faith and credit
by the court . . . and enforced by . . . law enforcement personnel . . . as if it were the order
of the enforcing State.”).

& The Violence Against Women Act of 1993, S. Rep. 103-138, 1993 WL 355617, *62
(1993) (stating that the Senate Judiciary Committee included the full faith and credit
provision as a “response to the problem of domestic violence which, because of their
interstate nature, transcend the abilities of State law enforcement agencies™).

. 18 U.S.C. § 2265(a).

' AS11.56.740.

17 See AS 11.56.740(a)(1) (defining crime of violating a protective order “issued or
filed under AS 18.66”); AS 18.66.140(b) (giving filed foreign protective orders the “same
effect” as Alaska orders, entitling them to “be enforced in the same manner” as Alaska
orders).

18 18 U.S.C. § 2265(d)(2).

i Altria Group, Inc., 555 U.S. at 76 (“[S]tate laws that conflict with federal law are
without effect.” (internal quotation marks omitted)).
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in state court, as well as the provision of AS 11.56.740(a)(1) requiring the filing of a
foreign or tribal order as an element of the crime of violating a protective order.

II. Because VAWA requires the State to treat tribal and foreign protection
orders the same as state protective orders, the State may also enforce those
protection orders by arrest.

Although Congress expressly stated that VAWA preempts state law, it did not
determine the scope of Congress’s intended preemption. 20V AWA states that a tribal or
foreign protection order must be enforced “as if it were the order of the enforcing
State.”*' But did Congress intend enforcement to include arrest, thus preempting state
criminal statutes that require registration before an officer may arrest for violating a
protection order?” In short, yes.

We interpret VAWA'’s mandate that the State enforce a tribal or foreign protection
order as if it were a state order to mean that the same enforcement tools that are available
for a state order—including arrest—must be available for tribal and foreign orders that
otherwise meet VAWA’s requirements. > In other words, officers may arrest an offender
for violating a tribal or foreign protection order to the same extent that they can arrest an
offender for violating a protective order issued under Alaska law.

This interpretation is supported by a guide issued by the National Center on
Protection Orders and Full Faith and Credit.** This guide states that the issuing
jurisdiction—the tribe or foreign jurisdiction—determines who is protected, the terms
and conditions of the order, and how long the order is effective.”’ But the enforcing

o Id. (“If a federal law contains an express pre-emption clause, it does not

immediately end the inquiry because the question of the substance and scope of
Congress’ displacement of state law still remains.”).

- 18 U.S.C. § 2265(a).

b See AS 12.25.030(b)(2)(B) (authorizing warrantless arrest for committing crime of
violating a protective order under AS 11.56.740); AS 18.65.530(a)(2) (authorizing
mandatory arrest for crime of violating a protective order under AS 11.56.740(a)(1) or (2)
within the previous 12 hours); AS 11.56.740(a)(1) (requiring that non-Alaska order be
“filed under AS 18.66).

o See 18 U.S.C. § 2265(a); Ray, 435 U.S. at 158 (discussing inference of conflict
preemption when state law is an obstacle to achieving Congress’s full objectives).

* Nat’l Ctr. on Prot. Orders & Full Faith & Credit, 4 Prosecutor’s Guide to Full
Faith and Credit for Protection Orders: Protecting Victims of Domestic Violence,
available at http://www.bwijp.org/assets/documents/pdfs/ffc_prosecutors_guide.pdf (last
visited July 1, 2015).

¥ Id at6-7.
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jurisdiction—here, the State of Alaska—determines how to enforce the order, including
how to detain the offender, whether to notify a victim of release, the penalties for
violation, and the responding officer’s arrest authority.

Therefore, before arresting an offender for violating the tribal or foreign protection
order, a state officer must determine whether the arrest would be proper if the order had
been issued instead by the State of Alaska. If the violation subjects the person to arrest,
the officer must then also determine whether an arrest warrant is needed and whether
arrest is mandatory.

A. When does Alaska law allow an officer to arrest for violation of a tribal
or foreign protection orders?

Alaska law provides for the issuance of three types of protective orders: (1)
domestic violence protective orders,?’ (2) protective orders for non-domestic violence
stalking or sexual assault,”® and (3) protective orders for a vulnerable person.*’ The type
of order dictates whether arrest is mandatory or permissive.

To be enforceable by arrest, protective orders must include certain provisions.*°

For example, violating a domestic violence protective order is a crime only if the order
contains “a provision listed in AS 18.66.100(c)(1)-(7),”*! such as a prohibition on

%M

> AS 18.66.100-.110; AS 11.56.740(a)(1).

% AS 18.65.850-.860; AS 11.56.740(a)(2).

¥ AS13.26.207-.209; AS 11.56.740(a)(3). It is a state crime to violate a provision of
a vulnerable person protective order (such as protecting elders from fraud).

AS 11.56.740(a)(3) (defining crime of violating a protective order issued under

AS 13.26.207-.209). A tribal or foreign vulnerable person protection order (with a
prohibition on contact) would fall under VAWA'’s definition of a protection order when
the court seeks to protect the vulnerable person from “violent or threatening acts,
harassment, sexual violence, contact, communication, or physical proximity to another
person.” 18 U.S.C. § 2266(5)(A). However, other vulnerable person protection orders
(like those intended to protect against financial overreach or fraud) would fall outside of
VAWA'’s definition of a protection order and would not be entitled to full faith and credit
under VAWA. See id.

A See AS 11.56.740 (defining crime of violating a protective order);

AS 12.25.030(b)(2)(B) (discussing discretionary arrest); AS 18.65.530(a)(2) (requiring
mandatory arrest for violation of protection orders within previous 12 hours).

- AS 11.56.740(a)(1); see AS 18.66.100(c)(1)-(7) (generally allowing domestic
violence protective orders to prohibit threats of domestic violence, stalking, or
harassment; to prohibit contact/communication; to “remove and exclude the respondent”
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telephoning or otherwise contacting the petitioner. Similarly, violations of non-domestic
violence stalking or sexual assault orders satisfy the elements of the crime only if those
orders contain a provision listed in AS 18.65.850(c)(1)-(3), such as the requirement to
stay away from the petitioner’s residence or place of employment. 32 Most tribal or
foreign orders issued with the intent that they be enforced under VAWA will have
language similar, but not necessarily identical, to these state provisions, because by
definition VAWA protection orders are meant to prevent violent or threatening acts,
harassment, sexual violence, contact or communication, or proximity to another person.3
Accordingly, if the tribal or foreign order language clearly intends to cover conduct that
is found in the relevant state statute provisions,34 the fact that it is not identical to those
provisions will not stand in the way of the order being enforceable by arrest.”

3

B. Is a warrant needed to arrest?

An officer may arrest for a violation of an Alaska protective order (as the crime is
defined in AS 11.56.740) without a warrant.>®

from the petitioner’s residence; to “direct the respondent to stay away from . . . any
specified place”; to prohibit entry into a vehicle possessed or occupied by the petitioner;
to “prohibit the respondent from using or possessing a deadly weapon” where one was
used during domestic violence; to direct surrender of any firearm).

# AS 11.56.740(a)(2); AS 18.65.850(c)(1)-(3) (stating that these types of orders may
prohibit the respondent from committing or threatening to commit stalking or sexual
assault, from contacting the petitioner or a named household member, and may “direct
the respondent to stay away from . . . any specified place frequented by the petitioner”).
= Compare 18 U.S.C. § 2266(5)(A) (stating purposes of VAWA protection orders),
with AS 18.66.100(c)(1)-(7) (setting out similar purposes for state domestic violence
protective orders). VAWA protection orders may also have a “support, child custody or
visitation provision,” but those provisions have to be issued in the context of an order
“for the protection of victims of domestic violence, sexual assault, dating violence, or
stalking.” 18 U.S.C. § 2266(5)(B).

3 AS 11.56.740(a)(1) (defining crime of violating a protective order to include
orders that “contai[n] a provision listed in AS 18.66.100(c)(1)-(7)”); AS 18.66.100(c)(1)-
D).

- See 18 U.S.C. § 2265(a) (stating VAWA'’s overarching directive for states to
enforce a tribal or foreign protection order “as if it were the order of the enforcing
State”). Of course, an officer who otherwise has probable cause to arrest the violator
should do so. See AS 12.25.030(a)(1)-(3), (b)(2)(A), (b)(2)(C), (b)(3) (defining
alternative grounds for warrantless arrests).

% AS 12.25.030(b)(2)(B); AS 18.65.530(a).
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Because tribal and foreign VAWA protection orders must be enforced as state
protective orders, if the offender’s actions otherwise meet the requirements of the state
crime of violating a protection order, then officers may also arrest that offender without a
warrant.’” This interpretation is consistent with Alaska’s statutory mandate to “use every
reasonable means to enforce a protective order.”>®

C. Is arrest mandatory?

Arrest for violation of a protective order is mandatory under certain circumstances.
If an officer has probable cause to believe that an offender has violated a domestic
violence protective order or a non-domestic violence stalking or sexual assault protective
order within the previous twelve hours, the officer must arrest the offender for violating
that order, with or without a warrant.*® Because tribal and foreign protection orders must
be enforced as state protective orders, the same mandatory arrest requirements apply as
long as the elements of the underlying crime of violating a domestic violence protective
order are met.

III. VAWA requires the State to enforce only protection orders issued by a court
with jurisdiction that provided due process to the respondent.

VAWA requires the State to enforce only tribal and foreign protection orders that ‘
are “consistent” with VAWA.** An order is consistent with VAWA if the issuing “court
has jurisdiction over the parties and matter under the law of such State, Indian tribe, or
territory,” and “reasonable notice and opportunity to be heard is given” to the offender
“sufficient to protect that person’s right to due process.”*! Because only consistent orders
are entitled to full faith and credit, the State may review a tribal order for jurisdiction and
due process before giving it full faith and credit. **

o 18 U.S.C. § 2265; AS 11.56.740; AS 12.25.030(b)(2)(B); AS 18.65.530(a).

*® AS 18.66.170.

. AS 12.25.030(b)(1) (stating that officers “shall arrest under the circumstances
described in AS 18.65.530”); AS 18.65.530(a)(2) (requiring arrest if crime of violating a
protective order under AS 11.56.740(a)(1) or (2) was committed in the last 12 hours).
Officers are excepted from the mandatory arrest requirement if they receive authorization
not to arrest from a prosecuting attorney. AS 18.65.530(c).

40 18 U.S.C. § 2265(a); 18 U.S.C. § 2265(b).

4l 18 U.S.C. § 2265(b) (also allowing special provisions for ex parte orders).

e See Letter from Tony West, Assoc. Att’y Gen., U.S. Dep’t of Justice, to

Michael C. Geraghty, Att’y Gen., State of Alaska 2 (July 28, 2014) (stating that “so long
as a protection order meets the other requirements of Section 2265 . . ., prior registration
or filing in the state jurisdiction is not a prerequisite for state enforcement.”).
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A. A tribe must have jurisdiction to issue protection orders under federal
and tribal law.

VAWA expressly defines a tribe’s subject-matter jurisdiction to issue protection
orders. VAWA § 2265(e) states, in pertinent part, that tribes have “jurisdiction to
issue . . . protection orders involving any person . . . in matters . . . otherwise within the
authority of the Indian tribe.”*’ Federal law determines what matters are within the
authority of a tribe.** Tribes have jurisdiction either because Congress has expressly
delegated it or because the tribes have inherent jurisdiction.*> VAWA § 2265(b) defines
“consistent” orders that are entitled to full faith and credit, in relevant part, as orders
issued when the tribal court has jurisdiction “under the law of such . . . Indian tribe.”*®

Reading VAWA subsections 2265(e) and (b) in harmony, VAWA indicates that
the tribe must have subject-matter and personal jurisdiction under federal law and under
the tribe’s own laws. The precise bounds of tribal jurisdiction in this area will likely be
developed through case law.

3 18 U.S.C.A. § 2265(e).

# Plains Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 316, 324,
327-41 (2008) (holding that extent of tribal court adjudicative jurisdiction is a federal
question, determined by congressional delegation and inherent jurisdiction, and that
“tribal jurisdiction. . .generally does not extend to nonmembers” except if conduct meets
the Montana exceptions). The Montana exceptions are (1) when a nonmember engages in
a consensual business relationship with tribe, or (2) when the nonmember’s conduct
threatens or has a “catastrophic” direct effect on the political integrity, economic security,
or health or welfare of the tribe itself. /d. at 329-30, 341 (applying Montana v. United
States, 450 U.S. 544, 557-63 (1981)).

# See Montana, 450 U.S. at 557-63 (examining statutes and treaties for evidence that
Congress intended to delegate authority to the tribe); id. at 563-66 (examining whether
the tribe had inherent regulatory authority as a matter of self-government or to control
internal relations); id. at 564 (providing that “exercise of tribal power beyond what is
necessary to protect tribal self-government or to control internal relations is inconsistent
with the dependent status of the tribes, and so cannot survive without express
congressional delegation”); id. (noting tribes retained inherent jurisdiction over tribal
membership, regulation of domestic relations among members, and rules of inheritance
for members).

3 18 U.S.C. § 2265(b) (requiring the court to have “jurisdiction over the parties and
matter under the law of such State, Indian tribe, or territory”).
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B. The tribe must provide the respondent reasonable notice and
opportunity to be heard.

For a protection order to be “consistent” under VAWA, the tribe must give the
respondent “reasonable notice and opportunity to be heard” in a manner sufficient to
protect the respondent’s due process rights.*” If this issue is ever litigated with respect to
a tribal protection order, the court would likely look to federal constitutional law for the
minimum due process to which a person would be entitled.*® Notably, the Alaska
Supreme Court has indicated that it does not consider the requirement to provide
minimum due process to mean that tribal courts must use the same procedures as state or
federal courts.* Whether specific tribal procedures for issuing protection orders meet
minimum due process will likely be determined by case law.

IV. Orders not labeled as “protection orders” may be enforceable under VAWA,
but only to the extent that those orders contain provisions consistent with
VAWA'’s definition of a protection order.

Tribal and foreign courts can best protect victims by clearly labeling a VAWA
protection order as a “protection order.” Nonetheless, provisions of a tribal or foreign
order that is not labeled as a “protection order” may still be enforceable under VAWA.
Under VAWA, a “protection order” includes any order issued “for the purpose of
preventing violent or threatening acts or harassment against, sexual violence, or contact
or communication with or physical proximity to, another person” or “for the protection of

e Id. at § 2265(b)(2). For ex parte orders, “notice and opportunity to be heard must

be provided within the time required by State, tribal, or territorial law, and in any event
within a reasonable time after the order is issued, sufficient to protect the respondent’s
due process rights.” Id.

¥ See Starr v. George, 175 P.3d 50, 57-58 (Alaska 2008) (citing Aguchak v.
Montgomery Ward Co., 520 P.2d 1352, 1356 (Alaska 1974) (quoting Mullane v. Cent.
Hanover Bank & Trust Co., 339 U.S. 306, 314-15 (1950)) (in applying standard for full
faith and credit under the Indian Child Welfare Act—which required the state to give the
same credit to tribal court judgments that it gives to judgments of other states—the court
adopted the Mullane federal constitution due process standard for determining whether
the tribal order was issued with constitutionally effective notice under the Alaska
Constitution).

4 See John v. Baker, 982 P.2d 738, 763 (Alaska 1999). The Court also cautioned
that the due process analysis “is not an invitation for our courts to deny recognition to
tribal judgments based on paternalistic notions of proper procedure” and emphasized that
“courts should strive to respect the cultural differences that influence tribal jurisprudence,
as well as to recognize the practical limits experienced by small court systems.” /d.
(analyzing comity rather than full faith and credit).



Commissioner Gary Folger July 30, 2015
Our file: AN2013102606 Page 10 of 11

victims of domestic violence, sexual assault, dating violence, or stalking.”5 % Therefore,
even if the tribe or foreign order is labeled as a different type of order, the State should
enforce the provisions in that order that meet these purposes in accordance with the
guidelines discussed in Sections I-III of this opinion. Similarly, even where an order is
labeled “protection order,” any term in that order that does not qualify under VAWA’s
definition of a protection order would not be entitled to enforcement under VAWA. Tt is
the substance and not the title that matters.

For example, tribal and foreign protection orders can include provisions relating to
child custody,* but not all tribal child custody orders are enforceable protection orders
under VAWA. To qualify as a VAWA protection order, a child custody order must have
been issued “for the protection of victims of domestic violence, sexual assault, dating
violence, or stalking.”>> A provision of a child custody order would meet the VAWA
criteria and be immediately enforceable if, for example, it indicated that a child was
removed from a parent’s custody because of domestic violence or sexual abuse, and the
order enjoined the parent from contact with the child. Other provisions in the order may
not be entitled to enforcement under VAWA. Of course, the State will enforce tribal child
custody orders that do not meet VAWA's stated purpose in accordance with ICWA and
the Alaska Supreme Court’s Child in Need of Aid rules governing enforcement of tribal
court child custody orders.>* In sum, the title of an order does not dictate how the State
should respond when presented with it.

et 18 U.S.C. § 2266(5)(A), (B).

- See 18 U.S.C. § 2266(5) (defining protection order). For example, an order
preventing a person’s contact with another person for dealing drugs does not fit VAWA'’s
requirement of protecting victims of domestic violence, sexual assault, dating violence, or
stalking.

& 18 U.S.C. § 2265(5)(B) (defining protection order to include “any support, child
custody or visitation provisions” in a tribal order “for the protection of victims of
domestic violence, sexual assault, dating violence, or stalking”).

»  Id;seealso 18 U.S.C. § 2266(5)(A) (defining “protection order” as including
orders issued “for the purpose of preventing violent or threatening acts or harassment
against, sexual violence, or contact or communication with or physical proximity to,
another person”).

' See25U.S.C. § 1911(d) (providing for full faith and credit to judicial proceedings
in ICWA child custody proceedings); 25 U.S.C. § 1903(1) (defining child custody
proceeding); Child in Need of Aid Rules 24 and 25 (describing registration, confirmation,
and enforcement of tribal court orders entered in child custody proceedings as defined in
ICWA).
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V. The State encourages registration of tribal and foreign protection orders.

Although the State must enforce unregistered orders, registering orders with the
Alaska court system has benefits. For example, registration allows protection orders to
be entered into the State’s central registry. The registry gives officers access to tribal and
foreign protection orders anywhere in Alaska, even if the victim does not have a copy of
the order at hand. While not required for enforcement, registration of tribal and foreign
protection orders helps officers to protect and serve the public.

V1. Conclusion.

Based on this opinion, the State should not enforce or apply the provisions of state
law that conflict with VAWA, and should investigate and prosecute violations of tribal
and foreign protection orders that meet the full faith and credit requirements set forth in
VAWA. In addition, Alaska should resolve the conflict between its statutes and VAWA
with legislative amendments that bring Alaska’s statutes into compliance with federal
law.

Sincerely,

CRAIG W. RICHARDS
ATTORNEY GENERAL

By:

Jacqueline G. Schafer
Assistant Attorney General

Mary Ann Lundquist
Senior Assistant Attorney General

Kenneth Rosenstein
Chief Assistant Attorney General

Kaci Schroeder
Assistant Attorney General
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128 STAT. 2988 PUBLIC LAW 113-275—DEC. 18, 2014

Public Law 113-275
113th Congress

An Act
Dec. 18, 2014 To amend the Violence Against Women Reauthorization Act of 2013 to repeal
[S. 1474] a special rule for the State of Alaska, and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

REPEAL OF SPECIAL RULE FOR STATE OF ALASKA.

Section 910 of the Violence Against Women Reauthorization
Act of 2013 (18 U.S.C. 2265 note; Public Law 113—4) is repealed.

Approved December 18, 2014.

LEGISLATIVE HISTORY—S. 1474:

SENATE REPORTS: No. 113-260 (Comm. on Indian Affairs).
CONGRESSIONAL RECORD, Vol. 160 (2014):

Dec. 9, considered and passed Senate.

Dec. 11, considered and passed House.

O
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objection, additional documentation and testimony,
final determination of losses, and restitution in addi-
tion to punishment.

EFFECTIVE DATE OF 1996 AMENDMENT
Amendment by Pub. L. 104-132 effective, to extent
constitutionally permissible, for sentencing proceed-
ings in cases in which defendant is convicted on or

after Apr. 24, 1996, see section 211 of Pub. L. 104-132, set
out as a note under section 2248 of this title.

§2265. Full faith and credit given to protection
orders

(a) FULL FAITH AND CREDIT.—Any protection
order issued that is consistent with subsection
(b) of this section by the court of one State, In-
dian tribe, or territory (the issuing State, Indian
tribe, or territory) shall be accorded full faith
and credit by the court of another State, Indian
tribe, or territory (the enforcing State, Indian
tribe, or territory) and enforced by the court
and law enforcement personnel of the other
State, Indian tribal government or Territory?! as
if it were the order of the enforcing State or
tribe.

(b) PROTECTION ORDER.—A protection order is-
sued by a State, tribal, or territorial court is
consistent with this subsection if—

(1) such court has jurisdiction over the par-
ties and matter under the law of such State,
Indian tribe, or territory; and

(2) reasonable notice and opportunity to be
heard is given to the person against whom the
order is sought sufficient to protect that per-
son’s right to due process. In the case of ex
parte orders, notice and opportunity to be
heard must be provided within the time re-
quired by State, tribal, or territorial law, and
in any event within a reasonable time after
the order is issued, sufficient to protect the re-
spondent’s due process rights.

(c) CROSS OR COUNTER PETITION.—A protection
order issued by a State, tribal, or territorial
court against one who has petitioned, filed a
complaint, or otherwise filed a written pleading
for protection against abuse by a spouse or inti-
mate partner is not entitled to full faith and
credit if—

(1) no cross or counter petition, complaint,
or other written pleading was filed seeking
such a protection order; or

(2) a cross or counter petition has been filed
and the court did not make specific findings
that each party was entitled to such an order.

(d) NOTIFICATION AND REGISTRATION.—

(1) NOTIFICATION.—A State, Indian tribe, or
territory according full faith and credit to an
order by a court of another State, Indian tribe,
or territory shall not notify or require notifi-
cation of the party against whom a protection
order has been issued that the protection order
has been registered or filed in that enforcing
State, tribal, or territorial jurisdiction unless
requested to do so by the party protected
under such order.

(2) NO PRIOR REGISTRATION OR FILING AS PRE-
REQUISITE FOR ENFORCEMENT.—Any protection
order that is otherwise consistent with this
section shall be accorded full faith and credit,

1So0 in original. Probably should not be capitalized.

TITLE 18—CRIMES AND CRIMINAL PROCEDURE

§ 2265A

notwithstanding failure to comply with any
requirement that the order be registered or
filed in the enforcing State, tribal, or terri-
torial jurisdiction.

(3) LIMITS ON INTERNET PUBLICATION OF REG-
ISTRATION INFORMATION.—A State, Indian
tribe, or territory shall not make available
publicly on the Internet any information re-
garding the registration, filing of a petition
for, or issuance of a protection order, restrain-
ing order or injunction, restraining order, or
injunction in either the issuing or enforcing
State, tribal or territorial jurisdiction, if such
publication would be likely to publicly reveal
the identity or location of the party protected
under such order. A State, Indian tribe, or ter-
ritory may share court-generated and law en-
forcement-generated information contained in
secure, governmental registries for protection
order enforcement purposes.

(e) TRIBAL COURT JURISDICTION.—For purposes
of this section, a tribal court shall have full
civil jurisdiction to enforce protection orders,
including authority to enforce any orders
through civil contempt proceedings, exclusion of
violators from Indian lands, and other appro-
priate mechanisms, in matters arising within
the authority of the tribe.

(Added Pub. L. 103-322, title IV, §40221(a), Sept.
13, 1994, 108 Stat. 1930; amended Pub. L. 106-386,
div. B, title I, §1101(b)(4), Oct. 28, 2000, 114 Stat.
1493; Pub. L. 109-162, title I, §106(a)-(c), Jan. 5,
2006, 119 Stat. 2981, 2982; Pub. L. 109-271, §2(n),
Aug. 12, 2006, 120 Stat. 754.)

AMENDMENTS

2006—Subsec. (a). Pub. L. 109-162, §106(a)(1), (b), sub-
stituted , Indian tribe, or territory” for ‘‘or Indian
tribe”’ wherever appearing and ‘‘and enforced by the
court and law enforcement personnel of the other
State, Indian tribal government or Territory as if it
were”’ for ‘“‘and enforced as if it were’’.

Subsec. (b). Pub. L. 109-162, §106(a)(2), substituted
‘“State, tribal, or territorial” for ‘“State or tribal” in
introductory provisions.

Subsec. (b)(1). Pub. L. 109-162, §106(a)(1), substituted
¢, Indian tribe, or territory’ for ‘‘or Indian tribe”.

Subsec. (b)(2). Pub. L. 109-162, §106(a)(2), substituted
‘“‘State, tribal, or territorial” for ‘‘State or tribal”’.

Subsec. (c). Pub. L. 109-162, §106(a)(2), substituted
“State, tribal, or territorial”’ for ‘“‘State or tribal’’ in
introductory provisions.

Subsec. (d)(1). Pub. L. 109-162, §106(a), substituted
¢, Indian tribe, or territory’ for ‘‘or Indian tribe” in
two places and ‘‘State, tribal, or territorial” for ‘‘State
or tribal”.

Subsec. (d)(2). Pub. L. 109-162, §106(a)(2), substituted
‘“State, tribal, or territorial” for ‘‘State or tribal”’.

Subsec. (d)(3). Pub. L. 109-271, which directed amend-
ment of section 106(c) of Pub. L. 109-162 by substituting
‘‘the registration, filing of a petition for, or issuance of
a protection order, restraining order or injunction’ for
“‘the registration or filing of a protection order”, was
executed by making the substitution in par. (3), which
was added by section 106(c) of Pub. L. 109-162, to reflect
the probable intent of Congress.

Pub. L. 109-162, §106(c), added par. (3).

2000—Subsecs. (d), (e). Pub. L. 106-386 added subsecs.
(d) and (e).

§ 2265A. Repeat offenders

(a) MAXIMUM TERM OF IMPRISONMENT.—The
maximum term of imprisonment for a violation
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CS FOR HOUSE BILL NO. 8§( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

THIRTIETH LEGISLATURE - FIRST SESSION
BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES EDGMON, Kopp, Fansler, Parish

A BILL
FOR AN ACT ENTITLED

""An Act relating to protective orders."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.56.740(a) is amended to read:

O &0 9 O »n B W
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(a) A person commits the crime of violating a protective order if the person is

subject to a protective order

(1) issued, [OR] filed, or recognized under AS 18.66 and containing a
provision listed in AS 18.66.100(c)(1) - (7) and knowingly commits or attempts to
commit an act with reckless disregard that the act violates or would violate a provision
of the protective order;

(2) issued or recognized under AS 18.65.850, 18.65.855, [OR]
18.65.860, or 18.65.867 and knowingly commits or attempts to commit an act that
violates or would violate a provision listed in AS 18.65.850(c)(1) - (3); or

(3) issued under AS 13.26.450 - 13.26.460 and knowingly commits or
attempts to commit an act with reckless disregard that the act violates or would violate

a provision of the protective order.
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* Sec. 2. AS 11.56.740(c) is amended to read:

(c) In this section, "protective order" means an order issued, [OR] filed, or
recognized under AS 13.26.450 - 13.26.460, AS 18.65.850 - 18.65.870, or
AS 18.66.100 - 18.66.180.

* Sec. 3. AS 12.30.027(b) is amended to read:

(b) A judicial officer may not order or permit a person released under (a) of
this section to return to the residence or place of employment of the victim or the
residence or place of employment of a petitioner who has a protective order directed to
the person and issued, [OR] filed, or recognized under AS 18.66.100 - 18.66.180
unless

(1) 20 days have elapsed following the date the person was arrested;

(2) the vicfim or petitioner consents to the person's return to the
residence or place of employment;

(3) the person does not have a prior conviction for an offense under
AS 11.41 that is a crime involving domestic violence; and

(4) the court finds by clear and<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>