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House Bill 193 is focused on protecting Alaskans in emergency situations from being surprised with
unexpected medical bills. The most common occurrence for balance billing is during emergency
situations where patients are left without the option or wherewithal to ensure they are treated by an in-
network provider. As a result, they find themselves on the hook for hefty medical bills, despite having
proper health insurance. HB 193 would help Alaskans already dealing with the turmoil of a medical
emergency by removing them from the billing side of the equation. When a patient is already in a dire
situation, they should not be punished for the inability of an in-network provider to respond to their
crisis.

HB 193 bans the practice of medical providers from balance billing in emergency situations and
requires insurance providers to hold harmless their clients. This covers emergency situations inside and
outside of hospitals. If a patient was transported to a hospital, or an emergency situation arose during a
medical procedure requiring an out-of-network provider, this legislation mandates the insurance and
medical providers to develop a fair and equitable payment agreement. Instead of being left to handle
the labyrinth of medical billing on their own, the patient will be held harmless in these situations.

Medical costs are a major concern in Alaska. HB 193 is a part of a national movement to protect
consumers from unexpected costs in an already difficult situation. Twenty-one states have a ban of
some kind on balance billing and more states are looking are into the issue. Unexpected and excessive
medical bills from out-of-network providers contribute to the growing problem of consumer medical
debt, which continues to be a significant cause of personal bankruptcy. The goal of this legislation is to
hold a patient harmless while the medical and insurance providers come to an agreement for the
services rendered.

I urge your consideration and support of House Bill 193.




HB 193 Definitions

Sec. 47.32.900. Definitions. In this chapter,
(1) "ambulatory surgical center" means a facility that
(A) is not a part of a hospital or a physician's general
medical practice; and
(B) operates primarily for the purpose of providing
surgical services to patients who do not require hospitalization;

Sec. 21.07.250. Definitions. In this chapter,

(1) [Repealed, Sec. 65 ch 41 SLA 2016].

(2) [Repealed, Sec. 65 ch 41 SLA 2016].

(3) "emergency medical condition" means a medical condition
manifesting itself by acute symptoms of sufficient severity, including
severe pain, that a prudent person who possesses an average knowledge
of health and medicine could reasonably expect that the absence of
immediate medical attention would result in serious impairment of
bodily functions, serious dysfunction of a bodily organ or part, or
would place the person's health or, with respect to a pregnant woman,
the health of the woman or her unborn child, in serious Jjeopardy.

(4) "emergency services" means medical care services or items
furnished or required to evaluate and treat an emergency medical
condition;

(6) "health care provider" means a person licensed in this
state or another state of the United States to provide medical care
services;

Sec. 21.54.500. Definitions.

(15) "health care insurance plan" means a health care insurance policy
or contract but does not include an excepted benefits policy or
contract;

(16) "health care insurer" means a person transacting the business of
health care insurance, including an insurance company licensed under
AS 21.09, a hospital or medical service corporation licensed under AS
21.87, a fraternal benefit society licensed under AS 21.84, a health
maintenance organization licensed under AS 21.86, a multiple employer
welfare arrangement, a church plan, and a governmental plan, except
for a nonfederal governmental plan that elects to be excluded under 42
U.S.C. 300gg-21(b) (2) (Health Insurance Portability and Accountability
Act of 199¢);
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A BILL
FOR AN ACT ENTITLED
""An Act relating to insurance trade practices and frauds; relating to services rendered
by and payments made to non-network health care providers in certain circumstances;
relating to the duty of health care insurers to hold covered persons harmless for covered
services provided by non-network health care providers in certain circumstances;
relating to group health insurance policies covering employees of a participating
governmental unit; relating to balance billing by a health care provider or health care

facility; and making certain acts violations of the Alaska Unfair Trade Practices and

Consumer Protection Act."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.36 is amended by adding new sections to read:
Sec. 21.36.512. Services rendered by non-network health care providers;

payment. (a) Except as provided in (d) of this section, a health care insurer that offers,
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issues for delivery, delivers, or renews in this state a health care insurance plan shall
pay a non-network health care provider in accordance with (b) of this section if the
non-network health care provider renders to a covered person

(1) emergency services or treats an emergency medical condition;

(2) services at an in-network hospital or ambulatory surgical center; or

(3) services for which a referral was made by an in-network health care
provider to the non-network health care provider without explicit written consent of
the covered person acknowledging that the in-network health care provider is referring
the covered person to a non-network health care provider and that the referral may
result in costs not covered by the health care insurance plan.

(b) If a non-network health care provider renders services to a covered person
under (a) of this section,

(1) the covered person may only be required to pay the copayment,
deductible, or coinsurance amounts or other out-of-pocket expenses that would be
imposed under the health care insurance plan of the covered person for those services
if those services were rendered by an in-network health care provider;

(2) the health care insurer shall apply the amount paid by the covered
person under (1) of this subsection toward the in-network deductible of the covered
person; and

(3) the health care insurer shall pay the non-network health care
provider, based on a calculation that excludes the in-network copayment, deductible,
or coinsurance amount imposed on the covered person, the greater of the amount

(A) of the median negotiated contract rate generated using the
in-network health care providers for the service provided,

(B) that is equal to the 80th percentile of charges for the service
calculated using a method that establishes a statistically credible profile that
reflects the general cost differences between the geographical area where the
service was performed and the other geographical areas when performed by a
health care provider in the same or similar specialty; or

(C) that is at least 350 percent of the amount reimbursed by

Medicare for the service provided.

CSHB 193( ) 2-
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(¢) A non-network health care provider that renders services to a covered
person under (a) of this section shall submit all bills or invoices for covered services to
the covered person's health care insurer to be paid in accordance with (b) of this
section. A non-network health care provider that renders services to a covered person
under (a) of this section may not send a bill or invoice to the covered person for
covered services, except for a copayment, deductible, or coinsurance amount owed
under (b) of this section.

(d) A health care insurer is not required to pay a non-network health care
provider under (a) or (b) of this section if an in-network health care provider is
available to render services to a covered person and the covered person knowingly
elects to obtain those services from the non-network health care provider.

(e) In this section,

(I)  "ambulatory surgical center" has the meaning given in
AS 47.32.900;

(2) "emergency medical condition" has the meaning given in
AS 21.07.250;

(3) "emergency services" has the meaning given in AS 21.07.250;

(4)  '"health care insurance plan" has the meaning given in
AS 21.54.500;

(5) "health care insurer" has the meaning given in AS 21.54.500;

(6) "health care provider" has the meaning given in AS 21.07.250.

Sec. 21.36.513. Health care insurers; hold harmless. (a) A health care
insurer that offers, issues for delivery, delivers, or renews in this state a health care
insurance plan shall hold a covered person harmless for any covered services provided
by a non-network health care provider under AS 21.36.512(a) and ensure that the
covered person does not incur greater out-of-pocket costs, including copayment,
deductible, or coinsurance amounts, for services rendered from a non-network health
care provider under AS 21.36.512(a) than the covered person would have incurred
from a health care provider that furnishes those services through a network of health
care providers that have entered into a contract with the health care insurer.

(b) In this section,

-3- CSHB 193( )
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(1)  "health care insurance plan" has the meaning given in
AS 21.54.500;

(2) "health care insurer" has the meaning given in AS 21.54.500;

(3) "health care provider" has the meaning given in AS 21.07.250.

* Sec. 2. AS 39.30 is amended by adding a new section to read:

Sec. 39.30.093. Services rendered by non-network health care providers.
Notwithstanding the definition of health care insurer in AS 21.36.512, 21.36.513, and
AS 21.54.500, or its application to the state, a health care insurance plan obtained
under AS 39.30.090 or provided under AS 39.30.091 is subject to the requirements of
AS 21.36.512 and 21.36.513 for services rendered by a non-network health care
provider, as that term is defined in AS 21.07.250.

* Sec. 3. AS 45.45 is amended by adding a new section to read:

Sec. 45.45.915. Balance billing by health care provider or health care
facility. (a) A health care provider or health care facility that provides services under
the circumstances described in AS 21.36.512(a)

(1) may not balance bill a covered person for those services in a
manner that results in the covered person's incurring greater out-of-pocket costs,
including copayment, deductible, or coinsurance amounts, from a non-network health
care provider than would be imposed for those services if those services were rendered
by an in-network health care provider; and

(2) shall be paid in accordance with AS 21.36.512(b).

(b) In this section,

(1) "health care facility" includes a hospital emergency room or stand-
alone emergency service facility;

(2) "health care insurer" has the meaning given in AS 21.54.500;

(3) "health care provider" has the meaning given in AS 21.07.250.

* Sec. 4. AS 45.50.471(b) is amended by adding a new paragraph to read:

(58) violating AS 45.45.915 (balance billing by health care provider or

health care facility).

CSHB 193( ) 4-
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SECTIONAL ANALYSIS
House Bill 193 ver T

Section 1: Establishes a “Hold Harmless” standard for insurance providers in the situation where a covered
person receives medical care from an out-of-network medical provider in an emergency situation.
An insurance provider will hold a covered person harmless to ensure that the covered person only
pay what would have been paid if the medical provider was an in-network provider.

Outlines the standards to establish the situations where a medical provider cannot balance bill a
covered person. An insurance provider shall pay a non-network health care provider if the health
care provider renders to a covered person;

emergency services or treats an emergency medical condition
services at an in-network facility
services for which a referral was made by an in-network health care provider to an out-

of-network health care provider without the explicit written consent of the covered
person.

The covered person is still required to pay the in-network rates for the deductible, coinsurance and

copayment. The amount paid by the covered person is required to be counted towards the covered
persons deductible.

The final payment determined for the medical provider will subtract any amount paid by the
covered person.

The insurance provider is to pay the greater of three possible amounts;

e the median negotiated contract rate generated using the in-network health care providers
for the service provided;

e That is equal to the 80" percentile of charges for the services calculated using a method
that establishes a statistically credible profile that reflects the general cost differences
between the geographical area where the service was preformed and the other
geographical areas when performed by a health care provider in the same or similar
specialty; or

e That would be paid under Medicare for the service provided.

1
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Medical providers are required to send all bills to the insurance provider, except for the
deductible, coinsurance and copayment.

Contains a clause that if a covered person knowingly elects to use an out-of-network medical
provider then they can be balanced billed for the services.

Section 2: Health care insurance plans obtained under AS 39.30.090 or provided under AS 39.30.091 will be
subject to the requirements of secs. 21.36.512 and 21.36.513.

Section 3: Bans the practice of “Balance Billing” by a medical provider under the criteria of section 1 of the
bill. Stipulates that the medical provider can still bill for the deductible, coinsurance and
copayment.

States that a medical provider will be paid according to section 1 of the bill.

Section 4: Establishes the punishment for medical providers under the Unfair Trade Practices and Consumer
Protection.




Fiscal Note

Bill Version:
Fiscal Note Number:
() Publish Date:

State of Alaska

2018 Legislative Session HB 193

Identifier: HB193-DCCED-DOI-03-02-18 Department: Department of Commerce, Community and
Title: HEALTH CARE; BALANCE BILLING Economic Development
Sponsor: GRENN Appropriation: Insurance Operations

Requester: (H) Health and Social Services Allocation: Insurance Operations

Expenditures/Revenues

OMB Component Number: 354

Note: Amounts do not include inflation unless otherwise noted below.

(Thousands of Dollars)

Included in
FY2019 Governor's
Appropriation FY2019 Out-Year Cost Estimates
Requested Request
OPERATING EXPENDITURES FY 2019 FY 2019 FY 2020 FY 2021 FY 2022 FY 2023 FY 2024
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants & Benefits
Miscellaneous
Total Operating 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Fund Source (Operating Only)
None
Total 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Positions
Full-time
Part-time
Temporary
Change in Revenues
None
Total 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Estimated SUPPLEMENTAL (FY2018) cost: 0.0 (separate supplemental appropriation required)
(discuss reasons and fund source(s) in analysis section)
Estimated CAPITAL (FY2019) cost: 0.0 (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)
ASSOCIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? No
If yes, by what date are the regulations to be adopted, amended or repealed?
Why this fiscal note differs from previous version/comments:
[Not applicable, initial version.
Prepared By: Lori Wing-Heier, Director Phone: (907)465-2560
Division: Division of Insurance Date: 03/02/2018
Approved By: Catherine Reardon, Director Date: 03/02/18
Agency: Division of Administrative Services, DCCED
Printed 3/7/2018 Page 1 of 2 Control Code: YuxIX



FISCAL NOTE ANALYSIS

STATE OF ALASKA BILL NO. HB 193
2018 LEGISLATIVE SESSION

Analysis

HB193 requires insurers to provide the in-network level of benefits for services in certain circumstances. The bill ensures
that insurers will provide in-network cost sharing levels for emergency services and when a covered person has no control
over out-of-network provider services. The bill also provides that the insurer is not obligated to pay a non-network health
care provider at the in-network rate if an in-network provider is available to render services and the covered person
knowingly chooses to obtain services from a non-network health care provider. The bill includes a provision that the
insurer shall pay non-network providers the in-network rate under the health care insurance plan as payment in full unless
the insurer and provider agree otherwise.

The bill prohibits an insurer from balance billing, but identifies the term to mean the differences in the covered person’s
“out of pocket costs, including copayment, deductible, or coinsurance” between in-network versus non-network providers

under the plan agreement which may or may not include amounts in excess of the allowed amount.

The Division of Insurance does not anticipate a fiscal impact from this legislation.

(Revised 9/26/17 OMBI/LFD) Page 2 of 2

HB193-DCCED-DOI-03-02-18 Page 2 of 2 Control Code: YuxIX




Policy Implications of Legislating AlaskaCare Benefits
White Paper | Department of Administration

A number of different bills introduced in the 2018 legislative session seek to mandate
certain private industry health insurance provisions under Title 21 and apply them to
State of Alaska’s Health Plans. The State’s self-funded employee and retiree health
benefit plans, called AlaskaCare, are not health insurance plans regulated under Title 21.
Instead, they are statutorily authorized under AS 39.30.090 and AS 39.30.091 managed
by the Commissioner of Administration (through the Division of Retirement and Benefits)
with input from certain advisory committees, and subject to federal regulations.

Why aren’t the AlaskaCare plans under Title 217

Title 21 regulates insurance. It does not apply to the state’s AlaskaCare plans because the
state does not provide insurance.

What is insurance?

Insurance is the transfer of risk. An entity (person or company) pays premiums to an
insurance company in exchange for the insurance company accepting the potential risk
of having to pay additional money on the entity’s behalf later. An insurance plan is the
transfer of risk from the entity, the insured, to the insurer in exchange for premium
payments.

Why are the state health plans not insurance?

The AlaskaCare plans are not insurance because there is no contractual transfer of risk.
The state self-funds the health benefits so it retains the risk entirely. State employees
contribute to the cost of health benefits, but they do not enter into an insurance
contract.

Why are the AlaskaCare plans managed differently than a typical insurance plan?
The benefits of having the Commissioner of Administration manage the State’s
AlaskaCare plans, and therefore the plan’s “risk”, rather than through statutory
mandates are outlined below:

e Flexibility. The Division can make changes or clarifications to AlaskaCare benefits
without needing a legislative vehicle or regulatory provisions. In an environment
that changes rapidly on multiple fronts (fiscal, technological, business, etc.), the
Division can nimbly manage the plan to address issues as they arise.

e Stability. The Division relies on professionals with specialized expertise to inform
benefit and administrative changes. All AlaskaCare and/or administrative changes
are contemplated comprehensively taking into account timing, existing contracts,
fiscal impacts, and long-term goals and objectives.

e Constitutional diminishment and unfunded liability. Administration of the
AlaskaCare retiree plan is complex, subject to certain constitutional protections
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and impacting the funding ratio of the state’s retirement system liability. Minor
changes, even those which appear administrative in nature, must undergo heavy
scrutiny to ensure they do not create unintended consequences.

e Fiscal impact. The AlaskaCare plans are funded, in part or in whole, with state
general fund dollars, so it is important to thoroughly evaluate and understand the
impacts of any benefit or administrative change. These changes include the
impact to the rate setting process for both the employer and employee, and the
unfunded liability of the retirement systems as a whole.

e Collective bargaining. Currently, changes to the AlaskaCare benefit design or plan
administration occur in an agreed upon process that involves feedback from the
union-represented employee bargaining groups that participate in the State’s
AlaskaCare plans. A statute mandating changes will disrupt this process.

Other considerations: Certain State employee unions have opted out of the State’s
Health Plan and instead provide health coverage through union health trusts. These
employees would not be affected by any mandated change to the State’s Health Plans
made through amendments to AS 39.30.090 and AS 39.30.091.

Important considerations when considering including AlaskaCare plans in statutory
requirements:

In reviewing proposed legislation, the Division notes three categories of legislation:

1) Bills that would legislate processes or benefit changes that the AlaskaCare plans
already provide;

2) Bills that would legislate processes or benefits that AlaskasCare does, or can do
without the need for legislation; and,

3) Bills that would pose an administrative challenge to AlaskaCare plans or which are
prohibitively expensive to implement.

General questions specific to AlaskaCare a bill sponsor may want to consider are below:

1) Is there actually an identified problem specific to AlaskaCare?
2) Are the AlaskaCare plans already compliant with the proposed bill?

3) Could AlaskaCare become compliant without legislation by working with the
department? If not, why?

4) Will this bill create additional costs to the AlaskaCare health plan that must be
communicated in a fiscal note?

Contact: Minta Montalbo, Department of Administration | 465-2200
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March 16, 2018

The Honorable Representative Ivy Spohnholz
Chair, House Health and Social Services Committee
State House

Alaska State Capitol

Juneau, AK 99801-1182

Re: HB 193 — Balance Billing
Dear Representative Spohnholz,

I write today on behalf of America’s Health Insurance Plans (AHIP) to express our concerns
with HB 193, which takes the important step of banning balance billing by out-of-network
providers but establishes a troublesome reimbursement mechanism.

AHIP is the national association whose members provide insurance coverage for health care and
related services. Through these offerings, we improve and protect the health and financial
security of consumers, families, businesses, communities and the nation. We are committed to
market-based solutions and public-private partnerships that improve affordability, value, access
and well-being for consumers.

Health plans develop provider networks to offer consumers and employers access to affordable,
high-quality care. Health plan networks have been demonstrated as an effective means of
containing costs and limiting patient out-of-pocket costs. When providers contract with carriers,
patients benefit. Enrollees who receive services from a facility participating in their plan’s
network have a reasonable expectation that their providers at that facility will also be in-network.
Unfortunately, patients may still be seen by an out-of-network provider because some
interactions that patients have in a facility could be with ancillary service providers (e.g.
anesthesia, radiology, and pathology) who do not have a contract with the health plan to provide
covered services at in-network rates. Sometimes these providers, especially emergency room
providers, refuse to contract with the facilities or insurers. We appreciate the sponsor’s efforts to
ban surprise balance bills and share his goals to provide that important consumer protection.

AHIP previously submitted comments to the Division of Insurance, agreeing with the Alaska
Health Care Commission that the Division’s current reimbursement mechanism based on out-of-
network providers’ billed charges is increasing costs. We are concerned the methodology being
proposed here may also result in difficulties for carriers to contract with providers and develop
robust networks.
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The rate of payment to out-of-network providers should be set at a level that does not destabilize
provider contracts in the state and instead continues to encourage health plans and providers to
enter into mutually beneficial contracts.

Reimbursement to out-of-network providers should not be based on a methodology that uses
billed charges — instead we strongly support a reasonable reimbursement based on what the
market is already paying for those services (i.e. accepted rates, contracted rates, or government
payment fee schedules). Billed charges are generally higher than the amount paid to providers
under negotiated health plan contracts, or Medicare or Medicaid payment rates.

A study using Alaska-specific data from FAIR Health has shown average billed charges at up to
1617.4% of Medicare reimbursement rates.! The Alaska data shows a general trend of much
higher billed charges that the national average. We believe that this data confirms the findings of
the Alaska Health Care Commission that providers with high market share are pricing their
services to ensure that they are below the 80th percentile and receive payment for their full billed
charge, while artificially inflating costs for consumers across the entire health care system.

The proposed approach harms insurers’ efforts to build strong networks, hospitals’ efforts to
contract with providers, and consumers by increasing their costs, since cost-sharing is a
percentage of the allowed amount. When providers can be virtually assured that they will receive
their full billed charge by not contracting with health plans, this type of reimbursement
methodology provides no incentive for providers to join networks, restricts the ability of carriers
to manage costs through contracting with providers, and encourages already-contracting
providers to remove themselves from networks. Using billed charges as a reimbursement rate
would also create greater challenges for hospitals working to find and contract with providers of
hospital-based services who will agree to participate in the same health insurance plans' networks
as the hospital. Finally, requiring reimbursement at the billed charges amount would leave
consumers open to higher cost sharing and charges that they should not have to incur.

Regarding a reimbursement mechanism based on what the market is currently paying for
services, we appreciate that this bill provides other possible reimbursement amounts. However,
the proposed reimbursement at 350% of Medicare is higher than anywhere else in the country.
The Medicare reimbursement rates are already higher in Alaska than the rest of the country, in
recognition of the increased costs of care. Requiring private plans to pay over three times what
the government has already establishes as a fair payment amount is untenable. We believe that a
reimbursement amount that high will have the same effects as discussed above for a billed-

L Charges Billed by Out-of-Network Providers: Implications for Affordability. Page 13. America’s Health Insurance
Plans. September 2015. Available at https://www.ahip.org/wp-content/uploads/2015/09/O0N_Report_11.3.16.pdf.
2 Findings and Recommendations 2009-2013. Alaska Health Care Commission. Available at

http://dhss.alaska.gov/ahcc/Documents/AHCC-Findings-Recommendations2009-2013.pdf.
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charges based reimbursement — raising costs and destabilizing provider networks. We thus
recommend that the benchmark specified should be significantly lower than the proposed 350%
of the Medicare reimbursement rate.

We appreciate the opportunity to provide comments and look forward to continued discussions
with you on this important issue.

Sincerely,

Dou

Sara Orrange
Regional Director, State Affairs




THE STATE . .
of A L A SKA Department of Administration
LESLIE RIDLE, Commissioner
GOVERNOR BILL WALKER 10t FI. State Office Building
PO Box 110200
Juneau, AK 99311-0200
Main: 907.465.2200

Fax: 907.465.2135
www.doa.alaska.gov

March 27, 2018

The Honorable Ivy Spohnholz, Co-Chair
Health & Human Services Committee
Capitol Room 421

RE: CSHB 193 Health Care; Balance Billing
Dear Representative Spohnholz:

During the House Health and Social Services committee hearing on March 8, questions were raised
about the impacts of the Committee Substitute for HB 193, which includes language attempting to
apply this legislation to State public employee health plans. We are providing the following
information in response.

It is the position of the Department of Administration (DOA) that CSHB 193 does not apply to the
state employee or retiree health plans administered by our department; ie, the AlaskaCare plans.
Section 2 references “a health insurance plan obtained under AS 39.30.090 or 091.” The AlaskaCare
employee, defined benefit retiree, and defined contribution retirement health plans are provided
under a self-funded arrangement in accordance to the statute. These arrangements are not insurance
nor does the state enter into an insurance contract. Therefore, the bill as written does not apply to

plans administered by DOA.

bl

As a self-insured plan, we do not fall under Title 21, which regulates commercial insurance plans and
is overseen by the Department of Commerce and Economic Development (DCCED). DCCED
does not have authority over plans administered by DOA,; rather, the Commissioner of DOA is the
Plan Administrator. Please see the attached “Policy Implications” white paper for more information.

The plan sponsor has indicated the bill should only apply to emergency services or for treatment of
an emetgency medical condition. However, we read the draft CS as written to have broader
implications.

DOA does not oppose the balance billing concepts put forward by HB 193. The AlaskaCare plans
cover balance bills received in an emergency setting at 100% of billed charges, and do not subject
members to different cost share provisions (i.e. deductible and out-of-pocket maximums).

We balance member protection from balance billing with retaining incentives for providers to
patticipate in the plan network. The netwotk savings received by the health plans are tremendous. In
2014, when the state switched from HealthSmart to Aetna, the difference in network discounts was
around $40 million.
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Were the section 1 provisions of this bill applied to the AlaskaCare plans, we would expect to see
increased costs, as 350% of Medicare is substantially higher than our non-network reimbursement
policies, and substantially higher than many providers currently bill. This could encourage providets
to leave the networks and could result in a long-term growth in the cost of setvices.

DOA has taken active steps to use steerage to negotiate better rates with providers and reduce the
cost of care, especially in the employee plan. CSHB 193 could erode those gains. Furthermore,
including the retiree plan will increase the unfunded liability on the plan and impact the associated
state assistance payments. Additionally, the provisions could be protected in perpetuity.

We have discussed our concerns at length with the bill sponsor, and have requested section 2 be
deleted from the CS. We would be happy to meet with you for further discussion.

Thank you for your consideration of DOA’s concerns.
Sincerely,
Leslie Ridle, Commissioner A

CC: Darwin Peterson
Rep. Jason Grenn
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Balance and Surprise Bill Legsilation

January 2017

Ashley A. Noble, JD

o 36 bills introduced in 14 states: Delaware (1), Georgia (1), Illinois (1), Massachusetts (6),
Minnesota (2), Montana (2), New Hampshire (1), New Jersey (10), New York (2), Oregon
(1), Pennsylvania (2), Rhode Island (5), Texas (1), and Washington (1).

Q
o

2 laws enacted in 2 states: Delaware (1) and New York (1).

20 bills pending in 10 states: Georgia (1), Illinois (1), Minnesota (2), Montana (2),
New Hampshire (1), New Jerscy (9), Oregon (1), Rhode Island (1), Texas (1), and
Washington (1).

14 bills failed in 4 states: Massachusetts (6), New Jersey (1), New York (1),
Pennsylvania (2), and Rhode Island (4).

(2015) DE H 439

Sponsor:
Title:
Introduced:
Enacted:
Disposition:

Effective
Date:

Location:
Chapter:
Summary:

Status:

Text Hits:

(v

Short B (D)

Health Insurance
06/21/2016
07/29/2016
Enacted

01/01/2017

Chaptered

339

Provides for network disclosure and transparency for insured individuals who may be
provided non-emergency health care services from an out-of-network provider;
states that an insured must be notified that a provider or facility is an out-of-network
and given notice that the services may not be covered; requires health insurance
companies maintain up to date and comprehensive provider directories.

07/29/2016 Signed by GOVERNOR.

07/29/2016 Chapter Number 339 [Effective Rule]
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facility-based provider or a health car vider may not balance bill a covered person for health

care services not covered by an insured's health insurance contract, if the facility-based provider or
heal re provider:

[2) Regulations reguiring health insurers and out-of-network providers to inform covered persons of
their rights with respect to payment of balance bills.

regulation ed and arbitrations authorized pursuan his ion shall refl he objectiv:
of protecting consumers from surpri ill not creating in ives for i -of-
network.
3) A facility-based provider or a health care provider m balan ill vered person for health
i vere n insured's health insurance contract, if ility- rovider or

health care provider:

2) Regulations requiring health insur n -of-network providers to inform covered persons

their rights with respect to payment of balance bills.

ulations adopted rbitration 2 ant to this section shall reflect the object
of protecting consumers from surprise bills and not creating incentives for providers to be out-of-
network.
GASS8
Author: Unterman (R)
Title: Amends Title 33 of the Official Code of Georgia

Introduced:  01/09/2017
Disposition:  Pending
Location: SENATE

Summary: Relates to insurance; provides for consumer protections regarding health insurance;
provides for definitions; provides for disclosure requirements or providers, hospitals
and insurers; provides for related matters; repeals conflicting laws; provides for other

purposes.
Status: 01/09/2017 INTRODUCED.
Text Hits: insurance; to provide for definitions; to provide for disclosure requirements of

providers, hospitals, and insurers; to provide for billing and reimbursement of out-of-
network services; to provide for procedures for dispute resolution for surprise bills for
nonemergency services; to provide for payment of emergency services; to provide for
an out-of-network reimbursement rate workgroup; to provide for related matters; to
repeal conflicting laws; and for other purposes.

This Act shall be known and may be referred to as the "Surprise Billing and Consumer
Protection Act."

4) 'S ise bill’ n ill for health care services, other than emergency servi
received by:

4% NATIONAL CONFERENCE OF STATE LEGISLATURES
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physician is unavailable or a nonparticipating physician renders services without the
insured's knowl or when unforeseen medical services arise at the ti he health

re servi re rendered; provided, however, that a surprise bill shall n a bill
received for health care services when a participatin sician is available and the
insured has elected to obtain services from a nonparticipati ician;

(a) The Commissioner shall establish a dispute resolution process by which a dispute for
a bill for emergency services or a surprise bill may be {ved. The Commissioner shall

have the power to grant and revoke certifications of independent dispute resolution
entities to conduct the dispute resolution process.

When an insured assigns benefits for a surpris itin nonparticipatin

physician who knows that the insured is insured under a health care plan, the
nonparticipating physician shall not bill the insured except n licabl

copayment, coinsurance, or deductible that would be owed if the

lan or the nonparticipating physicia mit the dispute
regarding the surprise bill for review to an independent dispute resolution entity:
rovided, however, that th Ith care plan may not submit the dispute unless it has
complied with the i nts of ions {a), (b), and (c) of this C ion.
(g) An insured who does not assign benefits under subsection (a) of this Code section or
a patient who is not an insured and who receives a surprise bill may submit a dispute
{‘:}, r ing the surprise bill for review to an independent dispute resolution entity.
(2015) IL S 2364
Sponsor: Haine (D)
Title: Comprehensive Health Insurance Plan Act
Introduced:  01/28/2016
Last
Anigdi 04/06/2016
Disposition:  Pending
Location: House Rules Committee

Summary: Amends the Department of Insurance Law and the Comprehensive Health Insurance
Plan Act; transfers powers, duties, rights, and responsibilities of the Comprehensive
Health Insurance Plan and the Board; requires the Board to develop a dissolution plan;
discontinues new enrollment and policy renewals and the insurance operations of the
Plan; provides for claims, the transfer of contracts, causes of action, and pending
business.

Status: 05/13/2016 Rereferred to HOUSE Committee on RULES.

Text Hits: {f) Balance billing by a health care provider that is not a member of the provider
petwork used by the Plan is prohibited.

(2015) MA H 1014
DOCKET 1579
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Author: Michlewitz (D)
Title: Payments to Out of Network Health Care Providers
Introduced:  03/11/2015
Disposition:  Failed - Adjourned
Location: House Study Order
Summary: Relates to payments to out-of-network health care providers for services rendered to
persons covered under contracts with risk-bearing provider organizations.
Status: From JOINT Committee on HEALTH CARE FINANCING: Accompanied Stud
09/21/2018 sy H 4635, P !
Text Hits: covered services as an out-of-network health care provider to any person covered
under a contract with a Risk-Bearing Provider Organization must provide such service
to any such person as a condition of their licensure, and must accept payment at the
statutory reimbursement rate, and may not balance bill such person for any amount in
excess of the amount paid by the carrier pursuant to this section, other than applicable
co-payments, co-insurance and deductibles.
{2015) MA H 1026
DOCKET 1151
Author: Sannicandro (D)
Title: Single Payer Health Insurance Trust Fund
Introduced:  03/11/2015
Disposition:  Failed - Adjourned
Location: House Study Order
Summary: Establishes a single-payer health insurance trust fund.
Status: From JOINT Committee on HEALTH CARE FINANCING: Accompanied Stud
09/21/2016 Order H 4635. : Y
Text Hits: (c) no balance billing or out-of-pocket charges will be made for covered services unless
otherwise provided in this chapter; and
(2015) MA H 848
DOCKET 489
Author: Finn (D
Title: Health Care Insurance Rate Equity and Cost Savings
Introduced:  03/11/2015
Disposition:  Failed - Adjourned
Location: House Study Order
Summary: Ensures health care insurance rate equity and cost savings.
Status: From JOINT Committee on FINANCIAL SERVICES: Accompanied Stud
08/21/2016 Order H 4111. : :
Text Hits: (a) Every health care provider which provides covered services to a person must

110
TELTE

provide such services to any such person as a condition of their licensure, and must
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accept payment by a carrier consistent with the provisions of this section, and may not
balance bill such person for any amount in excess of the amount paid by the carrier
pursuant to this section, other than applicable co-payments, co-insurance and
deductibles. Any health care provider that participates in a carrier's network or any
health benefit plan shall not

Nothing in this subsection shall prohibit a carrier from denying payment for
unapproved services conducted by a non-network provider. Every out-of-network
health care provider must accept payment by a carrier consistent with the provisions of
this section, and may not balance bill such person for any amount in excess of the
amount paid by the carrier pursuant to this section for such covered out-of-network
services, other than applicable co-payments, co-insurance and deductibles.

(2015) MA S 528

DOCKET 458

Author: Moore M (D}

Title: Affordable Health Plan

Introduced:  04/15/2015

Disposition:  Falled - Adjourned

Location: Senate Study Order

Summary: Relates to an affordable health plan.

Status: From JOINT Committee on FINANCIAL SERVICES: Accompanied Stud
06/06/2016 Order S 2318. : !

Text Hits: amount equal to the actuarial equivalent of the statutory reimbursement rate, or the
applicable contract rate with the carrier for the carrier's product offering with the
lowest level benefit plan available to the general public within the connector, other
than the young adult plan, and may not balance bill such person for any amount in
excess of the amount paid by the carrier pursuant to this section, other than applicable
co-payments, co-insurance and deductibles.

2015) MA S 574

DOCKET 1150

':;"" Draft  (015) MA H 4348

Author: Downing (D)

Title: Equitable Health Care Pricing

Introduced:  04/15/2015

Last

Keiinds 05/26/2016

Disposition:  Failed - Adjourned

Location: Replaced by New Draft

Summary: Relates to equitable health care pricing.

(i
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Status; 05/26/2016 From JOINT Committee on HEALTH CARE FINANCING: Amended by
substitution of New Draft. For further action see H 4348.

Text Hits: {a) Every health care provider must accept payment by a carrier consistent with the
provisions of this section, and may not balance bill the recipient of services for any
amount in excess of the amount paid by the carrier pursuant to this section, other than
applicable co-payments, co-insurance and deductibles. Any health care provider that
participates in a carrler's network or any health

{2015) MA H 3931

Author: Initiative Petition of Jerald N. Fishbein

Title: Fair Health Care Pricing Act

Introduced:  01/07/2016

Disposition:  Failed - Adjourned

Location: Joint Committee on Health Care Financing

Summary: (Initiative Petition) Submits an initiative petition of Jerald N. Fishbein and others for the
passage of an act known as the Massachusetts Fair Health Care Pricing Act.

Status: .

03/08/2016 In JOIN.T Committee on HEALTH CARE FINANCING: Heard. Eligible for
Executive Session.

Text Hits: (a) Every health care provider that provides covered benefits to a person must provide
such covered benefits to any such person as a condition of their licensure, must accept
payment by a carrier consistent with the provisions of this section, and may not
balance bill the recipient of services for any amount in excess of the amount paid by
the carrier pursuant to this section, other than applicable co-payments, co-insurance
and deductibles. Any health care provider that participates in a carrier's network or any
health benefit plan
(i) Nothing in this section shall prohibit a carrier from denying payment for unapproved
services conducted by a non-network provider. Every out-of-network health care
provider must accept payment by a carrier consistent with the provisions of this section
and may not balance bill such person for any amount in excess of the amount paid by
the carrier pursuant to this section for such covered out-of-network services, other
than applicable co-payments, co-insurance and deductibles.

MN H 99

Author: Schomacker (R)

Title: Health Maintenance Organizations

Introduced:  01/09/2017

Disposition:  Pending

Location: House Ways and Means Committee

Summary: Relates to health; modifies requirements for health maintenance organizations;
modifies provisions governing health insurance; appropriates money.

Status:

01/11/2017 ::ls“ HOUSE Committee on HEALTH AND HUMAN SERVICES REFORM: Do

A NATIONAL CONFERENCE OF STATE LEGISLATURES




Companion:

Author:
Title:
Introduced:

Last
Amend:

Disposition:

Location:
Summary:

Status:

Text Hits:

MT D 379
Author:

Title:
Prefiled:
Dispaosition:
Location:
Summary:

Status:
Text Hits:

MTS 44
Author:
Title:
introduced:
Disposition:
Location:
Summary:

i

01/11/2017 Rereferred to HOUSE Committee on WAYS AND MEANS.
Sec. 10. [62Q.557] BALANCE BILLING PROHIBITED.

MNS1

Hoppe (R}

Health Care Coverage
01/05/2017

01/11/2017

Pending
House Second Reading

Relates to health care coverage; provides a temporary program to help pay for health
insurance premiums; modifies requirements for health maintenance organizations;

modifies provisions governing health insurance; requires reports; appropriates money.

01/12/2017 From HOUSE Committee on WAYS AND MEANS: Do pass.
01/12/2017 In HOUSE. Second Reading.

Full Status .
Sec. 12, [62Q.557] BALANCE BILLING PROHIBIT!

Economic Affairs Interim Committee
Balance Billing by Air Ambulance
08/30/2016

Pending

SENATE

Provides process to hold patients harmless from balance billing by air ambulance;
relates to health care services; relates to insurance.

12/13/2016 Assigned SENATE Bill No. 44

WHEREAS, these gaps have resulted in some air ambulance patients receiving crippling
balance bills and in the proliferation of air ambulance subscription programs; and

Vance (R

Balance Billing By Air Ambulance

01/02/2017

Pending

Senate Business, Labor and Economic Affairs Committee

Provides process to hold patients harmless from balance billing by air ambulance;
relates to health care services; relates to insurance; relates to rule making.

‘i NATIONAL CONFERENCE OF STATE LEGISLATURES
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Status:

Text Hits:

NH H 329
Author:
Title:
Introduced:
Disposition:
Location:
Summary:
Status:

Text Hits:

NJ S 277
Sponsor:
Title:
Introduced:
Disposition:
Location:
Summary:

Status:
Text Hits:

LI

01/02/2017 INTRODUCED.
01/02/2017 Filed as Draft 379
01/02/2017 To SENATE Committee on BUSINESS, LABOR AND ECONOMIC AFFAIRS.

WHEREAS, these gaps have resulted in some air ambulance patients receiving crippling
balance bills and in the proliferation of air ambulance subscription programs; and

Luneau (I

Committee to Study Balance Billing

01/04/2017

Pending

House Commerce and Consumer Affairs Committee
Establishes a committee to study balance billing.
01/11/2017 Public Hearing: 01/19/2017.

AN ACT establishing a committee to study balance billing.
This bill establishes a committee to study balance billing by health care providers.
AN ACT establishing a committee to study balance billing.

1 Committee Established. There is established a committee to study balance billing by
health care providers.

3 Duties. The committee shall study the practice of balance billing by health care
providers for services received by an insured person at an in-network health care
facility.

Vitale (D)

Out of Network Consumer Protection

01/12/2016

Failed

Withdrawn

The Out of Network Consumer Protection, Transparency, Cost Containment and
Accountability Act.

02/04/2016 Withdrawn from further consideration.

b. Despite existing State and federal laws and regulations to protect against certain
surprise out-of-network charges, these charges continue to pose a problem for health
care consumers in New Jersey. Many consumers find themselves with surprise bills for
hospital emergency room procedures or for charges by providers that the consumer
had no choice in selecting;

fint NATIONAL CONFERENCE OF STATE LEGISLATURES




&

&

4

9|1’.l;1t

NJ A 1933
Identical:

Sponsor:
Title:
Introduced:
Disposition:
Location:
Summary:

Status:

Text Hits:

NJS 1261
Identical:

£

d. Health insurers and consumers continue to report exorbitant charges by certain
health care professionals and facilities for out-of-network services, including balance
billing, and in certain cases, consumers' bills are referred to collections, which
contributes to the increasing costs of health care services and insurance and imposes
hardships on health care consumers;

NJS 1261

Coughiin (D)

Managed Care Plans

01/27/2016

Pending

Senate Budget and Appropriations Committee

Requires managed care plans, State Health Benefits Program to provide for
accommodation in accessing providers for persons with physical disabilities.

06/16/2016 ‘F:::E\EiESNATE Committee on HEALTH, HUMAN SERVICES AND SENIOR

06/16/2016 To SENATE Committee on BUDGET AND APPROPRIATIONS.
reimburse the accessible out-of-network provider for the covered service at the same

rate as that which the carrier would pay to an in-network provider for the same service.

The out-of-network provider shall accept the payment by the carrier as payment in full
for the covered service and shall not balance bill the covered person for any amount in

excess of the payment made by the carrier plus any required copayment or
coinsurance.

accessible out-of-network provider for the covered service at the same rate as that
which the carrier would pay to an in-network provider for the same service. The out-of-
network provider shall accept the payment by the carrier as payment in full for the
covered service and shall not balance bill the covered person for any amount in excess
of the payment made by the carrier plus any required copayment or coinsurance.

reimbursed for the covered service at the same rate as that which would be paid to an
in-network provider for the same service. The out-of-network provider shall accept the
payment pursuant to the contract as payment in full for the covered service and shall
not balance bill the covered person for any amount in excess of the payment made
pursuant to the contract plus any required copayment or coinsurance.

reimbursed for the covered service at the same rate as that which would be paid to an
in-network provider for the same service. The out-of-network provider shall accept the
payment pursuant to the contract as payment in full for the covered service and shall
not balance bill the covered person for any amount in excess of the payment made
pursuant ta the contract plus any required copayment or coinsurance.

NJA 1933
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Sponsor:
Title:
Introduced:
Disposition:
Location:
Summary:

Status:

Text Hits:

NJS 1285
Identical:
Sponsor:
Title:
Introduced:
Disposition:
Location:
Summary:

Vitale (D)

Health Benefits Program

02/08/2016

Pending

Senate Budget and Appropriations Committee

Requires managed care plans, State Health Benefits Program and School Employees’
Health Benefits Program; provides for reasonable accommodation in accessing
providers for persons with physical disabilities.

From SENATE Committee on HEALTH, HUMAN SERVICES AND SENIOR
CITIZENS.

06/16/2016 To SENATE Committee on BUDGET AND APPROPRIATIONS.

at the same rate as that which the carrier would pay to an in-network provider for the
same service. The out-of-network provider will be required to accept the payment by
the carrier as payment in full for the covered service and will not be permitted to
balance bill the covered person for any amount in excess of the payment made by the
carrier plus any required copayment or coinsurance.

06/16/2016

accessible out-of-network provider for the covered service at the same rate as that
which the carrier would pay to an in-network provider for the same service. The out-of-
network provider shall accept the payment by the carrier as payment in full for the
covered service and shall not balance bill the covered person for any amount in excess
of the payment made by the carrier plus any required copayment or coinsurance.

reimbursed for the covered service at the same rate as that which would be paid to an
in-network provider for the same service, The out-of-network provider shall accept the
payment pursuant to the contract as payment in full for the covered service and shall
not balance bill the covered person for any amount in excess of the payment made
pursuant to the contract plus any required copayment or coinsurance.

reimbursed for the covered service at the same rate as that which would be paid to an
in-network provider for the same service. The out-of-network provider shall accept the
payment pursuant to the contract as payment in full for the covered service and shall
not balance bill the covered person for any amount in excess of the payment made
pursuant to the contract plus any required copayment or coinsurance.

NJ A 1952

Vitale (D)

Consumer Protection

02/08/2016

Pending

Senate Budget and Appropriations Committee

Relates to Out-of-network Consumer Protection, Transparency, Cost Containment and
Accountability Act.
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Status:
Text Hits:

NJ A 2935
Sponsor:
Title:
Introduced:
Disposition:
Location:
Summary:

Status:

Text Hits:

NJ S 2434
Identical:
Sponsor:
Title:
Introduced:
Disposition:
Location:

4N

06/20/2016 Transferred to SENATE Committee on BUDGET AND APPROPRIATIONS.

b. Despite existing State and federal laws and regulations to protect against certain
surprise out-of-network charges, these charges continue to pose a problem for health
care consumers in New Jersey. Many consumers find themselves with surprise bills for
hospital emergency room procedures or for charges by providers that the consumer
had no choice in selecting;

the same method the plan generally uses to determine payments for out-of-network
services; or (3) the amount that would be paid under Medicare for the emergency
service, patients continue to face out-of-network charges for surprise bills;

e. Carriers and consumers continue to report exorbitant charges by certain health care
professionals and facilities for out-of-network services, including balance billing, and in
certain cases, consumers' bills are referred to collection, which contributes to the
increasing costs of health care services and insurance and imposes hardships on health
care consumers;

Gusciora (D)

Out-of-Network Health Care Patient Notification

02/16/2016

Pending

Assembly Health and Senior Services Committee

Requires in-network hospitals to notify patients of out-of-network health care
professionals who provide services in hospital.

02/16/2016 INTRODUCED.

02/16/2016 To ASSEMBLY Committee on HEALTH AND SENIOR SERVICES.

the hospital, such as emergency room care, radiology, and anesthesia, by physicians
who are not participating providers in that patient's health insurance plan. The patients
usually are made aware of this situation and the fact that they may be liable for
unanticipated balance billing by the physician after they have received the services. The
purpose of this bill, therefore, is to provide patients with information, in advance of
receiving services whenever practicable, about the insurance participation of health
care professionals who

NiA 4178

Cardinale (R)

Health Care Consumers Out-of-Network
06/27/2016

Pending

Senate Commerce Committee
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Summary: Concerns the Health Care Consumer's Out-of-Network Protection, Transparency, Cost
Containment and Accountability Act.

Status: 06/27/2016 INTRODUCED.
06/27/2016 To m COMMERCE.
Text Hits: regarding any other physician or group of physicians whose ancillary services are to be

utilized by the attending physician, as well as information as to how the patient can
determine whether the ancillary physician or physicians are in the patient’s network,
thus avoiding what has been called "surprise” balance billing. The same requirements
would apply to hospitals, which would have to inform patients that their facility-based
physicians, including staff physicians, radiologists, and anesthesiologists who bill
separately, may not be in the patient's health benefits plan network.

In the event that a patient or insurer or third party administrator receives a balance bill
from a physician or facility, the bill provides two peer review mechanisms - one for
physicians and one for health care facilities. The physicians’ peer review panel,
established in the Physicians' Medical Bill Dispute Resolution Review Program and
located in the State Board of Medical

the same method the plan generally uses to determine payments for out-of-network
services; or (3) the amount that would be paid under Medicare for the emergency
service, patients continue to face out-of-network charges for surprise bills;

d. Carriers and consumers continue to report exorbitant charges by certain health care
professionals and facilities for out-of-network services, including balance billing, and in
certain cases, consumers' bills are referred to collection, which contributes to the
increasing costs of health care services, insurance, and self-insured employers costs,
and imposes hardships on health care consumers;

13. a. There is established a Physicians' Medical Bill Dispute Resolution Review Program
in the State Board of Medical Examiners for the purpose of reviewing and settling
disputes regarding balance billing by non-participating physicians and non-participating
facility-based physicians. The Physicians' Medical Bill Dispute Resolution Review
Program shall be comprised of 21 physicians licensed by the State Board of Medical
Examiners. The physicians on

15. a. There is established a Health Care Facilities Medical Bill Dispute Resolution
Program for the purpose of reviewing and settling disputes regarding the balance
billing of covered persons who utilize a non-network facility on a non-emergency basis
pursuant to section 12 of this act. The program shall be comprised of a board of 11
members representing health care facilities located in this State, who shall be
appointed by the Governor, in consultation with the

NJA 4178
Identical: NJ S 2434

Sponsor: Auth (R)
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Title:
Introduced:
Disposition:
Location:
Summary:

Status:

Text Hits:

iy

Health Care Consumer Out-of-Network Protection
09/19/2016

Pending

Assembly Financial Institutions and Insurance Committee

Concerns the Health Care Consumer's Out-of-Network Protection, Transparency, Cost
Containment and Accountability Act; provides remedies for individuals who are treated
by physicians and treated in facilities that do not belong to a provider network used by
the individual's health benefits plan and who are consequently billed for the balance of
charges that are not paid for by their health benefits plan.

09/19/2016 INTRODUCED.
09/19/2016 To ASSEMBLY Committee on FINANCIAL INSTITUTIONS AND INSURANCE.

regarding any other physician or group of physicians whose ancillary services are to be
utilized by the attending physician, as well as information as to how the patient can
determine whether the ancillary physician or physicians are in the patient's network,
thus avoiding what has been called "surprise” balance billing. The same requirements
would apply to hospitals, which would have to inform patients that their facility-based
physicians, including staff physicians, radiologists, and anesthesiologists who bill
separately, may not be in the patient's health benefits plan network.

In the event that a patient or insurer or third party administrator receives a balance bill
from a physician or facility, the bill provides two peer review mechanisms - one for
physicians and one for health care facilities. The physicians' peer review panel,
established in the Physicians' Medical Bill Dispute Resolution Review Program and
located in the State Board of Medical

the same method the plan generally uses to determine payments for out-of-network
services; or (3) the amount that would be paid under Medicare for the emergency
service, patients continue to face out-of-network charges for surprise bills;

d. Carriers and consumers continue to report exorbitant charges by certain health care
professionals and facilities for out-of-network services, including balance billing, and in
certain cases, consumers' bills are referred to collection, which contributes to the
increasing costs of health care services, insurance, and self-insured employers costs,
and imposes hardships on health care consumers;

13. a. There is established a Physicians' Medical Bill Dispute Resolution Review Program
in the State Board of Medical Examiners for the purpose of reviewing and settling
disputes regarding balance billing by non-participating physicians and non-participating
facility-based physicians. The Physicians' Medical Bill Dispute Resolution Review
Program shall be comprised of 21 physicians licensed by the State Board of Medical
Examiners. The physicians on

15. a. There is established a Health Care Facilities Medical Bill Dispute Resolution
Program for the purpose of reviewing and settling disputes regarding the balance
billing of covered persons who utilize a non-network facility on a non-emergency basis
pursuant to section 12 of this act. The program shall be comprised of a board of 11
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NJ A 4228
Identical:
Sponsor:
Title:
Introduced:
Disposition:
Location:
Summary:
Status:

Text Hits:

NI S 2674
Identical:
Sponsor:
Title:
Introduced:
Disposition:
Location:
Summary:
Status:

Text Hits:

NJ A 1952
Identical:

Sponsor:
Title:
Introduced:

Last
Amend:

members representing health care facilities located in this State, who shall be
appointed by the Governor, in consultation with the

NIS 2674

Mukherii (D)

Health Care Costs Disclosure

10/06/2016

Pending

Assembly Financial Institutions and Insurance Committee

Requires certain disclosures to consumers regarding health care costs.

10/06/2016 INTRODUCED.
10/06/2016 To ASSEMBLY Committee on FINANCIAL INSTITUTIONS AND INSURANCE.

programs shall be created and funded by carriers and administered by community
based organizations for the purpose of providing education and counseling to
employers and employees on their health care benefits in order to prevent surprise
billing to the consumer.

NJ A 4228
Vitale (D)

Health Care Consumer Disclosures

10/13/2016

Pending

Senate Health, Human Services and Senior Citizens Committee
Requires certain disclosures to consumers regarding health care costs.
10/13/2016 INTRODUCED.

To SENATE Committee on HEALTH, HUMAN SERVICES AND SENIOR
10/23/2016 CITIZENS.

programs shall be created and funded by carriers and administered by community
based organizations for the purpose of providing education and counseling to
employers and employees on their health care benefits in order to prevent surprise
billing to the consumer.

NJ S 1285
Coughlin (D

Out of Network Consumer Protection Act
01/27/2016

10/27/2016

fin, NATIONAL CONFERENCE OF STATE LEGISLATURES
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Disposition:
Location:
Summary:

Status:
Text Hits:

Pending
ASSEMBLY

Relates to the Out-of-Network Consumer Protection, Transparency, Cost Containment
and Accountability Act; relates to health care insurers and health care providers;
provides for a system to enhance consumer protections; requires confirmation if health
care providers are in-network or out of network; relates to arbitration.

10/27/2016 From ASSEMBLY Committee on APPROPRIATIONS as amended.

b. Despite existing State and federal laws and regulations to protect against certain
surprise out-of-network charges, these charges continue to pose a problem for health
care consumers in New Jersey. Many consumers find themselves with surprise bills for
hospital emergency room procedures or for charges by providers that the consumer
had no choice in selecting;

the same method the plan generally uses to determine payments for out-of-network
services; or (3) the amount that would be paid under Medicare for the emergency
service, patients continue to face out-of-network charges for surprise bills;

e. Carriers and consumers continue to report exorbitant charges by certain health care
professionals and facilities for out-of-network services, including balance billing, and in
certain cases, consumers' bills are referred to collection, which contributes to the
increasing costs of health care services and insurance and imposes hardships on health
care consumers;

{2015) NY S 6347

Sponsor:
Title:
Introduced:

Last
Amend:

Disposition:
Location:
Summary:

Status:

Text Hits:

filiy

Hannon (R)
Hospital Patient Bill of Rights

01/06/2016
05/16/2016

Failed - Adjourned
SENATE

Amends the Public Health Law; requires each hospital patient bill of rights and
responsibilities to include a statement of the availability of a list of standard charges,
participating health plans, the right to be held harmless from surprise bills, and to
designate a caregiver.

06/07/2016 Substituted by A9188B
Full Status

k) The statement regardin ient rights and r nsibilities, required pursuant to
ragra of this subdivision, shall include provisions informing the patient of his or

her right to choose to submit surprise bills or bills for emergency services to the

independent dispute process established in article six of the financial services law, and

informing the patient of his or her right to view a list of the hospital's standard charges
and the health plans the hospital participates with consistent with

et NATIONAL CONFERENCE OF STATE LEGISLATURES
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{2015) NY A 9188

Sponsor:
Title:
Introduced:
Enacted:

Disposition:

Effective
Date:

Location:
Chapter:
Summary:

Status:

Text Hits:

OR H 2339
Author:
Title:
Prefiled:

Disposition:

Location:
Summary:

Status:

Text Hits:

Gunther (D}

Hospital Statements of Rights and Responsibilities
02/02/2016

08/18/2016

Enacted

02/14/2017 [code impact]

Chaptered
241

Relates to hospital statements of the rights and responsibilities of patients; includes
provisions informing the patient of the right to choose to submit surprise bills or bills
for emergency services to the independent dispute process, and informing the
patient of his or her right to view a list of the hospital's standard charges and the
hospital's health plans; provides for a patient's right to choose a caregiver for
inclusion in discussions on patient care after discharge.

08/18/2016 Signed by GOVERNOR.
08/18/2016 Chapter No. 241 [Effective Rule]

k) The statement regardin ient rights and responsibilities, required pursuant to
raph (g) of this subdivision, shall include provisions informing the patient of hi
or her right to choose to submit surprise bills or bills for emergency services to the
independent dispute process established in article six of the financial services law,
and informing the patient of his or her right to view a list of the hospital's standard
charges and the health plans the hospital participates with consistent with

Office of the Governor

Health Care Provider

01/09/2017

Pending

HOUSE

Prohibits health care provider or participating health care facility from balance billing
patient covered by health benefit plan or health care service contract for services
provided at participating health care facility; requires insurer and health care service

contractor to reimburse nonparticipating provider at rate that is reasonable and
customary; requires insurer and health care service contractor to have process to

resolve dispute regarding reimbursement paid to nonparticipating provider; declares/.

01/09/2017 PREFILED
Full Status
Prohibits health care provider or participating health care facility from balance billing

patient covered by health benefit plan or health care service contract for services
provided at participating health care facility. Requires insurer and health care service

]
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contractor to reimburse nonparticipating provider at rate that is reasonable and
customary. Requires insurer and health

{2015) PA H 1688

PN

Author:
Title:
Introduced:
Disposition:
Location:
Summary:

Status:

Text Hits:

2506

Delissio {D)

Statewide Comprehensive Health Care System
11/09/2015

Failed - Adjourned

House Health Committee

Provides for a Statewide comprehensive health care system; establishes the
Pennsylvania Health Care Plan; provides for eligibility, services, coverages, subrogation,
participating and nonparticipating providers, cost containment, quality assurance,
transitional support and training; establishes the Pennsylvania Health Care Board, the
Pennsylvania Health Care Agency, the Office of Health Care Ombudsman and the
Pennsylvania Health Care Trust Fund; imposes a payroll tax and an additional personal
income tax.

11/09/2015 INTRODUCED.
11/09/2015 To HOUSE Committee on HEALTH.

{c) Copayments, deductibles and other charges.--Participants are not subject to
copayments, deductibles, point-of-service charges or any other fee or charge for a
service within the package and shall not be directly billed nor balance billed by
participating providers for covered benefits provided to the participant. If a participant
has directly paid for nonemergency services of a nonparticipating provider, the
participant may submit a claim for reimbursement from the plan for the amount the
plan would have paid a participating provider

(2015) PA 5 1158

PN

Author:
Title:
Introduced:
Disposition:
Location:
Summary:
Status:

1643

Schwank (D}

Emergency Medical and Health Care Services Billing

03/22/2016

Failed - Adjourned

Senate Banking and Insurance Committee

Prohibits emergency medical and health care services surprise billing.
03/22/2016 FILED.

03/22/2016 INTRODUCED.

03/22/2016 To SENATE Committee on BANKING AND INSURANCE.

(2015) RI H 5597

Author:
Title:

(il
L]

McKiernan (D)
Health Benefit Plan Network Access and Adequacy Act

it NATIONAL CONFERENCE OF STATE LEGISLATURES
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Introduced:  02/25/2015
Disposition:  Failed - Adjourned
Location: House Corporations Committee

Summary: Would establish criteria by which the office of the health insurance commissioner shall
review and regulate the adequacy of health plan networks. This act would take effect

on January 1, 2016.
Status: 03/31/2015 In HOUSE Commiittee on CORPORATIONS: Committee recommends
measure to be held for further study.
Text Hits: 1) "Balance billing” means the practice of a (non-partici rovider billing for the

ifference between the provider's charge and the health carrier's allowed amount.

(2015) RI S 382

Author: Goldin (D)

Title: Health Benefit Plan Network Access
introduced:  02/25/2015

Disposition:  Failed - Adjourned

Location: Senate Health and Human Services Committee

Summary: Would establish criteria by which the office of the health insurance commissioner shall
review and regulate the adequacy of health plan networks. This act would take effect

on January 1, 2016.
Status: 04/28/2015 In SENATE Committee on HEALTH AND HUMAN SERVICES: Committee
recommends measure to be held for further study.
Text Hits: 1) "Balance billing" means the practice of a {(non-participating) provider billing for the
difference between the provider's charge and the health carrier's allowed amount.
(2015} R H 8004
Author; Craven (D)
Title: Medical Service Billing

Introduced:  03/25/2016
Disposition:  Failed - Adjourned
Location: House Corporations Committee

Summary: Would provide for a dispute resolution process for emergency services and surprise
bills for medical services performed by nonparticipating (out-of-network) health care
providers. This act would take effect upon passage.

Status: 04/12/2016 in HOUSE Committee on CORPORATIONS: Committee recommends
measure to be held for further study.

Text Hits: RELATED TO INSURANCE - SURPRISE BILLS FOR MEDICAL SERVICES

This act would provide for a dispute resolution process for emergency services and

surprise bills for medical services performed by nonparticipating (out-of-network)
health care providers.

10
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RELATED TO INSURANCE - SURPRISE BILLS FOR MEDICAL SERVICES

SURPRISE BILLS FOR MEDICAL SERVI

27-81-1. Dispute resolution process established. — The health insurance commissioner
"commissioner"} shall establish a dispute resolution process by which a dispute for a
bill for emergency services or a surprise bill may be resolved. The commissioner shall
have the power to grant and revoke certifications of independent dispute resolution
entities to conduct the dispute resolution process. The commissioner shall promulgate

rules and

10)({i) "Surpri ill" mean ill for health care servi her than em n
services ived by an insured for services render: n out-of-network health care
rovi wher ices were rendered by such out-of-n rk provider at an in-

network facility, during a service or

{ii) "Surprise bill" does not include a bill for health care services received by an insured
when an in-network health care provider was available to render such services and the

insured knowingly elected to obtain such services from another health care provider
who wi -of- ni rk.

d) With respect to a surprise bill:

27-81-7. Hold harmless and assignment of benefits for surprise bills for insureds. -

When an insured assigns benefits for a surprise bill in writing to a non-participating
hysician that knows the insured is insured under a Ith care plan, the non-

icipatin sician shall not bill the insured except for licable co-payment,

co-insurance or deductible that

7-81-8. Dis lution for rise bills. -- {a) Surprise bill received n insur

who assigns benefits:

4) Either the health care plan or the non-participating physician may submit the

dispute regarding the surprise bill for review to an independent dispute resolution
nti ¢ however, the health care plan may not submit the dispute unless
omplied with the requirem of ions (a){1) through (a){3) of this section.

(b) Surprise bill received by an insured who does not assign benefits or by a patient
w not an insured:

1) An insured who d t assign benefits in rdance with subsection (a) of this
section or a patient who is not an insured and who receives a surprise bill may submit a

dispute regarding th rprise bill for review to an independent dispute resolution
entity.

1524
Author: Archambault (D)
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Title:
Introduced:

Last
Amend:

Dispaosition:
Location:
Summary:

Status:

Text Hits:

i
' "

Medical Services and Surprise Bills
02/11/2016

06/15/2016

Failed - Adjourned
HOUSE

Provides a dispute resolution process for emergency services and surprise bills for
medical services performed by nonparticipating out-of-network health care providers
when the insured did not knowingly elect to obtain such services from an out-of-
network provider; relates to emergency medical services billed under American
Medical Association current procedural terminology (CPT) codes; provides that no
health carrier shall require prior authorization for rendering emergency services to an
insured.

06/16/2016 Placed on Senate Calendar 06/16/2016.
06/16/2016 Passed SENATE. *****To HOUSE.

RELATED TO INSURANCE - SURPRISE BILLS FOR MEDICAL SERVICES

This act would provide for a dispute resolution process for emergency services and
surprise bills for medical services performed by nonparticipating {(out-of-network)
health care providers.

RELATED TO INSURANCE - SURPRISE BILLS FOR MEDICAL SERVICES

SURPRISE BILLS FOR MEDICAL SERVICES

27-81-1. Dispute resolution process established. - The health insurance commissioner
{"commissioner”) shall establish a dispute resojution process by which a dispute for a
bill for emergency services or a surprise bill may be resolved. The commissioner shall
have the power to grant and revoke certifications of independent dispute resolution
entities to conduct the dispute resolution process. The commissioner shall promulgate
rules and

{8)(i) "Surprise bill" means a bill for health care services, other than emergency

services, received by an insured for services rendered by an out-of-network health ca

rovider, where such services were render uch out-of-network provider at an in-
network facility, during a service or
(i) "Surprise bill" does not include a bill for health care services received by an insured
when an in-n rk h re provider was availabl nder such services and the
insured knowingly elected to obtain such services from another health care provider

who was out-of- network.

ith respect to a surprise bill:
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RIHS012
Author:

Title:
Introduced:
Disposition:
Location:
Summary:

Status:

TX H 307
Author:
Title:
Introduced:
Disposition:
Location:
Summary:

Status:

27-81-7, Hold harmless and assignment of benefits for surprise bills for insureds. -
n an ins ign fits for rprise bill in writing to a non-participatin

physician that knows the insured is insured under a health care plan, the non-
articipating physician shal Il the insured except for any applicable co-paymen
co-insurance or deductible that

27-81-8. Dispute resolution for surprise bills. -- (a) Surprise bill received by an insured
who assigns benefits.

4) Either the health care plan or th -participating physician may submit

dispute regarding the surprise bill for review to an independent dispute resolution
TOVi however, the health care plan ma mit the dispute unless

complied with the requirements of subsections (a}{1) through {a}{3) of this section.

{b) Surprise bill received by an insured who does not assign benefits or by a patient
who is not an insured.

1) An insured who does not assign benefits in acco with subsection {a) of thi

section or a patient who is not an insured and who receives a surprise bill may submit a
dispute regard urprise bill for review to an inde nt dispute resolutio

entity.

Craven (D)

Medical Services Surprise Bills
01/05/2017

Pending

House Corporations Committee

Relates to insurance; relates to surprise bills for medical services; provides for a dispute
resolution process for emergency services and surprise bills for medical services
performed by nonparticipating out-of-network health care providers.

01/05/2017 INTRODUCED.
01/05/2017 To HOUSE Committee on CORPORATIONS.

Burrows (R)

Health Care Costs Disclosure
01/10/2017

Pending

HOUSE

Relates to disclosure of certain health care costs and shared savings between certain
health benefit plans and enrollees.

01/10/2017 INTRODUCED.
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Text Hits:

WA H1117
Author:
Title:
Introduced:
Disposition:
Location:
Summary:
Status:

Full Status
(2) subject to Chapter 185, Health and Safety Code, a health care practitioner described

by Subdivision (1) may balance bill the enrollee for amounts not paid by the health
benefit plan.

Cody (D)

Health Care Services Balance Billing
01/11/2017

Pending

House Health Care and Wellness Committee
Addresses health care services balance billing.
01/11/2017 INTRODUCED.

01/11/2017 To HOUSE Committee on HEALTH CARE AND WELLNESS.

¢% Powered B:‘, %
STATENE

NOTE: The above summarizes state law or legisladon and 1s the property of the Natonal Conference of State
s Legistarures (NCSL) and 1s intended as a reference for state legislators and their staff. NCSL makes no warranty,
expressed or implied, or assumes any legal liability or responsibility for third pacty use of this information, or represents
that its use by such third party would not infringe on privately owned rights
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Balanced Billing and Surprise Bill Legislation

June 2015

Ashley A. Noble, JD

Summary

e 5 bills introduced in 4 states: Connecticut (2), Michigan (1), and New Jersey (2).
o Al bills remain pending in state legislatures.

CT S 808
Introducer:
Title:
Introduced:

Last
Amend:

Disposition:
Location:
Summary:

Status:

CT S 811
Introducer:
Title:
Introduced:

Last
Amend:

Disposition:
Location:
Summary:

Looney (D)
Surprise Billing
01/28/2015

04/02/2015

Pending

Joint Committee on Insurance and Real Estate

Concerns the establishment of a dispute resolution process for surprise bills and bills
for emergency services.

05/27/2015 To JOINT Committee on INSURANCE AND REAL ESTATE.

Looney (D)
Parity in Hospital Sales Oversight
01/28/2015

05/30/2015

To Governor
Eligible for Governor

Concerns parity in hospital sales oversight; establishes a consistent and fair process for
hospital sale oversight by treating all sales equally; relates to the Department of Public
Health; prohibits a hospital from entering into an agreement to transfer a material
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Status:

MI SCR S

Sponsor:
Title:
Introduced:
Disposition:
Location:
Summary:

Identical:
Sponsor:
Title:
Introduced:
Disposition:
Location:
Summary:

Status:

NJ A 4444
Identical:
Sponsor:
Title:
Introduced:
Disposition:
Location:
Summary:

fil

amount of its assets or operations or a change in control of operations to any person
without first having received approval of the agreement by the commissioner and the
Attorney General; relates to transacting parties.

06/01/2015 SENATE concurred in HOUSE amendments.
06/01/2015 Eligible for GOVERNOR'S desk.

Colbeck (R)

Consumer Opportunity Resolution
03/04/2015

Pending

House Health Policy Committee

Requests the United States Congress to enact legislation and the U.S. Department of
Health and Human Services to promulgate rules that would promote the opportunity
for consumers to choose Direct Primary Care Services as an integral part of their health
care plan.

04/16/2015 To HOUSE Committee on HEALTH POLICY.

NJ A 4444

Vitale (D)

Consumer Protection
05/14/2015

Pending

SENATE

The Out-of-network Consumer Protection, Transparency, Cost Containment and
Accountability Act.

05/14/2015 FILED.
05/14/2015 INTRODUCED.
05/14/2015 Received in the SENATE without Reference.

NJS 20

Coughlin (D)

Medical Insurance

06/01/2015

Pending

Assembly Financial Institutions and Insurance Committee

The Out-of-Network Consumer Protection, Transparency, Cost Containment and
Accountability Act.
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Status: 06/01/2015 INTRODUCED. _
06/01/2015 SEMBLY Committee on FINANCIAL INSTITUTIONS AND INSURANCE.

Q% Powered By ?
STATEN

NOTE: The above summarizes state law or legislation and is the property of the National Conference of State
Legislatures (NCSL) and is intended as a reference for state legislators and their staff. NCSL makes no warranty,
expressed or implied, or assumes any legal liability or responsibility for third party use of this information, or represents
that its use by such third party would not infringe on privately owned rights.
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In Network Rates and Surprise Bitl Legislation

June 2015

Ashley A. Nobte, JD

Summary:
e 7 bills introduced in 5 states: Colorado (1), Connecticut (2), New Jersey (1), Pennsylvania (1), and
Tennessee (2).
o 1law enacted in 1 state: Tennessee (1).
o 5 bills pending in S states: Colorado (1), Connecticut (1), New Jersey (1), Pennsylvania
(1), and Tennessee (1).
o 1 bill failed in 1 state: Connecticut (1).
€O S 259
Sponsor: Aguilar (D}
Title: Out of Network Health Care Provider Charges
Introduced:  04/02/2015
Disposition:  Pending
Location: Postponed Indefinitely
Summary: Concerns out-of-network health care provider charges.
Status: 04/20/2015 From SENATE Committee on BUSINESS, LABOR, & TECHNOLOGY:
Postponed indefinitely.
CT S 808
Introducer:  Looney (D)
Title: Surprise Billing
Introduced:  01/28/2015
:’n‘en N 04/02/2015
Disposition:  Failed - Adjourned
Location: Joint Committee on Insurance and Real Estate

1)
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Summary:

Status:

CTS 811
Introducer:
Title:
Introduced:

Last
Amend:

Disposition:
Location:
Summary:

Status:

NJ A 1956
Sponsor:
Title:
Introduced:
Disposition:
Location:
Summary:

Status:

PA H 1172
PN

Author:
Title:
Introduced:
Disposition:
Location:
Summary:

i

Concerns the establishment of a dispute resolution process for surprise bills and bills
for emergency services.

05/27/2015 To JOINT Committee on INSURANCE AND REAL ESTATE.

Looney (D)
Parity in Hospital Sales Oversight
01/28/2015

05/30/2015

To Governor
Eligible for Governor

Concerns parity in hospital sales oversight; establishes a consistent and fair process for
hospital sale oversight by treating all sales equally; relates to the Department of Public
Health; prohibits a hospital from entering into an agreement to transfer a material
amount of its assets or operations or a change in control of operations to any person
without first having received approval of the agreement by the commissioner and the
Attorney General; relates to transacting parties.

06/01/2015 SENATE concurred in HOUSE amendments.

06/01/2015 Eligible for GOVERNOR'S desk.

Riley (D)

Health Care Professionals Requirements

01/16/2014

Pending - Carryover

Assembly Health and Senior Services Committee

Requires health care professionals to notify patients of end of health benefits coverage
during course of treatment in certain circumstances.

01/16/2014 INTRODUCED.

01/16/2014 To ASSEMBLY Committee on HEALTH AND SENIOR SERVICES.

1541

Deluca (D)

Powers and Duties on the Insurance Department
05/12/201S

Pending

House Insurance Committee

Provides for the additional regulation and oversight of integrated delivery networks;
confers powers and imposing duties on the Insurance Department.
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Status:

TN S 284
Same as:
Author:
Title:
Introduced:
Enacted:
Disposition:
Location:
Chapter #:
Summary:

Status:

IN H 440
Same as:

Author:
Title:
Introduced:
Disposition:
Location:
Summary:

Status:

05/12/2015 INTRODUCED.
05/12/2015 To HOUSE Committee on INSURANCE.

TN H 440

Briggs (R)

Physician Credentialing

01/29/2015

05/08/2015

Enacted

Chaptered

386

Relates to physician credentialing; provides that an insurance entity shall provide to
any medical group practice with which the entity has an existing contract a list of all
information and supporting documentation required for a credentialing application of a
new provider applicant to be considered complete; requires notice in writing to the

new provider; provides that a new provider shall not submit any claims for
reimbursement while such application is pending.

05/14/2015 Public Chaptered. Chapter No. 386 [Effective Rule}

TN S 284

Byrd {R)

Physicians and Surgeons
02/05/2015

Pending

HOUSE

Relates to Physicians and Surgeons; establishes a process for reimbursing physicians for
services rendered during the pendency of a credentialing application before a health
insurance entity.

04/20/2015 In HOUSE. Substituted on HOUSE floor by S 284

o] .
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NOTE: The above summarizes state law or legislation and is the property of the National Conference of State
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O March 19, 2013
N p. 2

I What is Balance Billing?

Balance Billing:. The practice of medical care providers (such as doctors, hospital, or other medical
practitioner) billing the insurer for full costs, then billing the insured for the portion of the bill which
was not paid. Many Managed Care plans prohibit the use of balanced billing and may use sanctions
against providers who balance the bill.”

“Specific deductible is the point at which the stop-loss insurance carrier begins to reimburse the
employer based upon the individual's total of claims paid within a policy year

According to the National Association of Health Underwriters, http://www.nahu.org/.

Several states have insurance laws that prohibit, restrict or require disclosures related to balance
billing. /2/2/15]

1, Current Statute

Arkansas

Title 11. Labor and Industrial Relations - Chapter 9. Workers' Compensation (Refs & Annos),
Subchapter 5. Accidental Injury or Death (Refs & Annos) § 11-9-508. Medical, etc., services--
Employer's liability

’ (a) The employer shall promptly provide for an injured emplayee such medical, surgical, baspital, chiropractic, aptometric, podiatric,

and nursing services and medtcine, crutches, ambulatory devices, artificial lkimbs, eyeglasses, contact lenses, bearing aids, and otber
apparatus as may be reasonably necessary in connection with the injury received by the employee.
(b) If the employer fails to provide the medical services set out in subsection (a) of this section within a reasonable time after knowledge
of the injury, the Workers' Compensation Commission may direct that the injured employee obtain the medical service at the expense
of the employer, and any emergengy treatment afforded the injured employee shall be at the expense of the employer. In no drcumstance
may an employee, bis or her family, or dependents, be billed or charged for any portian of the cost of providing the benefits to which be
ar she is entitled under this chapter.

(¢) In order to belp control the cost of medical benefits, the commrission, on or before July 1, 1994, following a public bearing and with
the assistance and cogperation of the State Insurance Department, is authorized and divected to establish appropriate rules and
regulations 10 establish and implement a system of managed health care for the State of Arkansas.

(d) For the purpase of establishing and implementing a system of managed bealth care, the commission is authorized to:

(1) Develop rules and regulations for the certification of manqged <are entsties lo provide managed care to injured workers;

(2) Develop regulations for peer review, service utilization, and resolution of medical disputes;

(3) Prohibit “balance billing" from the employee, employer, or carrier;

(3)(A) Establish fees for medical services as provided in Waorkers' Compensation Commission Rule 30 and its amendments.

(B) The commission shall make no distinction in approving fees from different classes of medscal service providers or beallh care
providers for provision of the :ame or essentially sinnlar medical services or health care services as speafied in this section; and

{(5)(A) Give the erployer the right to choase the initsal treating physican, with the injured employee baving the right to petition the
commission for a one-time only change of physician to ane who is assoqiated with a managed care entity certified by the commission or
is the regular treating physician of the employee who maintains the employee’s medical records and with whom the employee bas a bona
Jide doctor-patient relationsbip demonstrated by a bustory of regular ireatment prior 1o the anset of the compensable injury, but onky if
the primay care physician agrees 1o refer the employee to a certified managed care entity for any specialized treatment, including
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Idaho

Worker's Compensation and Related Laws--Industrial Commission - Chapter 4. Benefits § 72-432.
Medical services, appliances and supplics—-Reports

Physical therapy, and only if such primary ¢are physician agrees to comply with all the rules, terms, and conditions regarding services
performed by the managed care entity initially chosen by the employer.

(B) A petition for change of physician shall be expedited by the commission.

(¢) Any section or subsection of this chapler notwithstanding, the injured emplayee shall have divect access to any optomeric or
apbthalmolagic medical service provider who agrees to provide services under the rules, terms, and conditions regarding services
performed by the managed care entity initially chosen by the emplayer for the treatment and manqgement of eye injuries or conditions.
Such aptometric or aphthalmologic medical service provider shall be considered a certified provider by the commission.

() The commission is authorised to promulgate any ather rules or regulations as may be necessary to caryy out the provisions of this
section and its purpose of controlling medical costs through the establishment of a managed care system.

CREDIT{(S)

Ads of 1948, Iniviated At 4, § 11, Acts of 1949, p. 1420; Adts of 1975, Act 330, § 1; Acts of 1979, Act 253, § 3; Adts of
1981, Act 290, § 3; Ads of 1983, Ad 444, § 2; Ads of 1993, Act 796, § 19, off. July 1, 1993; Adts of 2003, Act 1473, §
23, off Juby 1, 2003; Acts of 2009, Act 653, § 1, eff. July 31, 2009.

(1) Subject to the provisians of section 72-706, Idabo Code, the employer shall provide for an injured employee such reasonable
medical, surgical or other attendance or treatment, anrse and bospital services, medisines, crutches and apparatus, as may be
reasonably required by the employee’s physidian or needed immediately after an injury or manifestation of an occupational disease, and
Jor a reasonable time thereafier. If the employer fails to provide the same, the injured esmployee may do so at the expense of the
employer.

(2) The employer shall also fuurnish necessary replacements or repairs of appliances and prostheses, unless the need therefor is due to
lack of proper care by the ermployee. If the appliance or prostbesis is damaged or destroyed in an indusirial acident, the employer, for
whom the employee wwas working at the time of accident, will be &able for replacement or repair, but not for any subsequent
replacement or repair nat divectly reswlting from the accident,

(3) In addition to the income benefits otherwise payable, the employee who is entitled to income benefits shall be paid an additional
sum in an amount as may be determined by the commission as by it deemed necessary, as a medical service, when the constant service
of an attendant is necessary by reason of total blindness of the employee or the loss of both bands or both feet or the loss of use thereof,
or by reason of being paralysed and unable to walk, or by reason of other disability resulling from the injury or disease actually
rendering bim so belpless as to require constant attendance. The commission shall bave authority to determine the necessity, character
and sufficiency of any medical services furnished or to be furnished and shall bave autbority o order a change of physician, haspital or
rehabilitation facility when in its juclgment such change is desirable or necessary.

(#)(a) The employee upon reasonable grounds, may petition tbe commission for a change of physician to be provided by the employer;
bowever, the emplayee must give written natice to the emplayer or surety of the employee's request for a change of physidans to afford the
emplayer the pportunity to fulfill its obligations under this section. If proper notice is not given, the employer shall not be obligated to
pay for the services obtained. Notbing in this section shall bimit the attending physician from arvanging for consultation, referral or
specialized care without permission of the employer. Upan receving such written notice, the emplayer shall render its written decision on
the claimant's request within fourteen (14) days. If any dispute arises over the issue of a request for change of physician, the industrial
commiission shall conduct an expedited bearing o determine whether or not the request for change of physician should be granted, and
shall render a decision within foserteen (14) days afer the filing of the response by the employer.

(b) The industrial commission shall, no later than Decernber 31, 1997, promulgate a rule for the expeditious bandling of a pefition
Jor change of physiaan pursuant to this section. Nothing herein shall prevent the commission from making periodic amendments, as
nmay become necessary, o any rule for a petition for change of physician.

(5) Any employee who seeks medical care in a manner not provided for tn this section, or as ordered by the industrial commission
pursuant to this section, shall not be entitled to resmbursement for costs of such care.,
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{6) No provider shall engage in balance billing as defined in section 72.102, Idabo Code.

{7) An emplayee shall not be responsibie for charges of physicans, hospitals or other providers of medical services to whom be bas been

referved for treatment of bis injury or occupational disease by an employer designated physician or by the commission, except for charges
Jor personal stems or extended services which the emplayee bas requested for bis comvensence and which are not reguired for treatment of
bis imyugy or occupational disease.

(8) The employer or surety shall nat be subject to tort Gability to any bealth care provider for complying with the provisions of this law.

(9) Nothing in this chapter shall be construed 1o require a workman who én good faith relies on Christian Scence treatment by a duly
aceredited Christian Saence pracitioner lo undergo any medical or surgical treatment, providing that neither be nor bis dependents
shall be entitled to income benefits of any kind beyond thase reasonably expected to bave been paid bad be undergone medical or
surgical treatment, and the employer or insurance carvier may pay for such spiritual treatment,

(10) The comntission shali promulgate rules requiring pbysicians and ather practitioners providing treatment to make regular reports
10 the commnssion containing such information as may be required by the commission. The commission skall promulgate such rules
with the counsel. advice, cooperation and expertise of representatives of industry, labor, sureties and the legal and medical professions
as well as institutions, bospitals and clintes having physical rebabilitation facibities

(11) Ali medical information relevant to or bearing upon a particular injury or occupational disease shall be provided to the employer,
surety, manager of the indusirial special indemnily fund, or their attorneys or authorisyd representatives, the claimant, the claimant’s
attorney: or authoriged representalives, or the corumission without lkiability on the part of the physiaan, baspital or other provider of
medical services and information developed in connection with trealment or excamination for an injury or disease for which
compensation is saught shall not be privileged communication. When a physician or baspital willfully fails to make a report required
under this section, affer writien natice by the commission that such report is due, the commission may order forfeiture of all or part of
payments due for services rendered in connection with the particular case. An atlorney representing the employer, surely, claimant or
sndustrial special indemnity fund shall bave tbe right to confer with any bealth care provider without the presence of the apposing
altorney, representative or parly, excepl for a health care provider who is retained only as an expert witness.

{12) Physicians or others providing services under this section shall assist in the rebabslitation program provided in section 72-501A4,
1dabo Code. They shall cogperate with specialisis from the commission's rebabilitation staff and with emplayer rebabilitation personnel
in firthering the physical or vocational rebabilitation of the employee. The extension of total temparary disability benefits during
retrarning as autharived by section 72-450, Idabo Cade, shall be the responsibility of the commission, however, the plysican shall
1nform the commission as seon as it 85 medically apparent that the employee may be unable to return to the job in which be sustained
injury or oecupational disease following treatment and maximum recovery.

(13) An inured employee shall be resmbursed for his expenses of necessary travel in obtaining medical care under this sedtion.
Reimbursement for transportation expenses, if the employee utilizes a private vehicle, shal be at the mileage rate allowed by the state
board of examiners for state emplayees; provided however, that the employee shall not be reimbursed for the first fificen (15) miles of
any round trip. nor for traveling any round trip of fifieen (15) miles or less. Such distance shall be caleulated by the shortest practical
route of travel.

(14) AAn emplayee who leaves the locality where employed at the time of the industrial accident, or manifestation of an occupational
disease, or the locality in which the employee is currently receiving medical treatment for the injury, shall give timely notice to the
employer and surety of the emplayee's leaving the locality. The employer or surety may require the daimant to report fo the ireating
physician for examination prior to leaving the localsty, if practical, If an examination by the treating physician is not practical prior to
leaving the locality, the employer or surely may astist in arranging an examination by an appropriate physician in the new localtty.
After receiving natice of relocation, the employer or susety shall have the same responsibility to furnish care as set forth in subsection
(1) of this section.

CREDIT(S)

SL 1971, ch 124, § 3; 5.0 1971, b. 297, § 1; 5.1 1974, ch. 132, § 4; S.L. 1978, ch. 264, § 12; S.1. 1997, ch. 274, §
9.5 L. 2005, ch. 161, § 1; S.L. 2006, ch. 206, § 2. eff July 1, 2006.

Louisiana

Compiled by the National Conference of State Legislatures—Health Program




March 19, 2013
p-5

Louisiana Revised Statutes - Title 22. Insurance Code (Refs & Annos) - Chapter 6. Payment of
Claims (Refs & Annos), Part I1. Health and Accident Insurance Claims Payments, Subpart D. Health
Care Consumer Billing and Disclosure Protection Act, § 1880. Balance billing disclosute

A. Definitions. As used in this Section, the following terms shall be defined as follows:

(1) ‘Balance billing" means any written or electronic communication by @ non-contracted health care provider that appears to attempt
to collect fram an enrollee or insured any amount for covered, non-covered, and aut-of-network bealth care services reseived by the
enrallee or insured from the non-contracted health care provider that is not fully paid by the enrollee or insured, or the bealth insurance

issuer.

(2) *Enrollee or insured Labibity” means the financial bability of an enrollee or insured for d, non-covered, and aut-of-network
bealth care services pursuant to the plan or policy provisions b the enrollee or insured and the bealth insurance issuer.

{a) In the case of a contracted health care provider, “enrollee or insured kability" is the ¢ due for coi co-payments,
deductibles, non-covered services, or any olber amounts identified by the bealth insurance issuer on an explanation of benefits as an
amount for which the enrollee ar insured is kiable for the covered or non-covered service.

(6) In the case of a non-coniracted bualth care provider, “enrollee or insured liability” is the amount as determined pursuant to the
plan ar policy provisions between the enrallee or insured and the bealth insurance issuer for covered and non-covered, out-of-network
bealth care services, including but not limited to the earoliee’s or insured's contractual deductible, coinsurance, or co-payment amount.

B. (1) Health insurance issuer disclosure requirernents. Each bealth insurance issuer shall provide the following balance billing
disclosure nolice:

‘NOTICE

HEALTH CARE SERVICES MAY BE PROVIDED TO YOU AT A NETWORK HEALTH CARE
FACILITY BY FACILITY-BASED PHYSICLANS 1"HO ARE NOT IN YOUR HEALTH PLAN. YOU
MAY BE RESPONSIBLE FOR PAYMENT OF ALL OR PART OF THE FEES FOR THOSE OUT-OF-
NETWORK SERIVICES, IN ADDITION TO APPLICABLE AMOUNTS DUE FOR CO-PAYMENTS,
COINSURANCE, DEDUCTIBLES, AND NON-COVERED SERVICES.

SPECIFIC INFORMATION ABOUT IN-NETWORK AND OUT-OF NETWORK FACILITY-BASED
PHYSICIANS CAN BE FOUND AT THE WEBSITE ADDRESS OF YOUR HEALTH PLAN OR BY
CALLING THE CUSTOMER SERVICE TELEPHONE NUMBER OF YOUR HEALTH PLAN".

(2) The balance billing disclosure natice shall be disclosed in all of the following methods:

{a) To the potential policyholder prior 1o the time the bealth benefit plan is purchased. The disclosure notice may be provided directly
by the health insurance issuer or through an authorized insurance producer. If the bealth insurance issuer provides the disclosure notice
1o the producer, then the producer shall provide that disclosure notice to the potential policyholder.

(b) To the policybolder and enrollees, at the time the insurance policy or other proof of coverage is issued, as follows:

(i) For a group bencfit plan, to the policyholder and empioyees at the time the insurance policy or ather proof of insurance coverage is
issued,

(i1} For an individual benefit plan, 1o the policybolder at the time the insurance policy or otber proof of insurance coverage is issued.
(c) To the paliybolder and enrollees at least once a year as follows:

(i) For a group benefit plan, to the policybolder and employees.

(i} For an individual benefit plan. to the policyholder.

{d) On the health sn:urance issuer's web:ite.

C. Faality disclosure requirements. Each health care facility shall:
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Ohio

(1) Provide a wrilten notice to an enrollee or insured at the first registration contact with the enrollee or insured at the health care
Jacility regarding nonemergengy services disclasing the follownng items:

{a) Confirmation as to whether the faality is a particpating provider contracted with the enrollee's or insured's bealth insurance issuer
an the date service: are to be rendered, based on the information received from the enrollee or insured at the time the confirmation is
provided.

(6) The following balance billkng disclosure notice:

*“NOTICE

HEALTH CARE SERVICES MAY BE PROVIDED TO YOU AT A NETWORK HEALTH CARE
FACILITY BY FACILITY-BASED PHYSICIANS WHO ARE NOT IN YOUR HEALTH PLAN. YOU
ALAY BE RESPONSIBLE FOR PAYMENT OF ALL OR PART OF THE FEES FOR THOSE OUT-OF-
NETWORK SERVICES, IN ADDITION TO APPLICABLE AMOUNTS DUE FOR CO-PAYMENTS,
COINSURANCE, DEDUCTIBLES, AND NON-COVERED SERVICES. SPECIFIC INFORMATION
ABOUT IN-NETWORK AND OUT-OF-NETIVORK FACILITY-BASED PHYSICIANS CAN BE FOUND
AT THE WEBSITE ADDRESS OF YOUR HEALTH PLAN OR BY CALLING THE CUSTOMER
SERVICE TELEPHONE NUMBER OF YOUR HEALTH PLAN".

(2) Provide a Est upan request from an enrollee or insured that contains the name and contast information for each individual or
group of haspital-contracted anesthesiologisis, pathologists, radvelogists, bospitalists, intensivists, and neonatologists who provide
services at that facility and inform the enrollee or insured that the envollee or insured may request information from their health
insurance issuer as to whether those physicians are contracted with the bealth insurance issuer and under what crcumstances the
enrollee or insured may be responsible for payment of any amounts not paid by the bealth insurance issuer.

(3) If the facility operates a website that includes a listing of physicians who have been granted medical staff privileges 1o provide
medical services at the factlity, post on the facility's website a list that contains the nome and contact information for each faclity-based
physican or facility-based physicion group that bas been granted medical staff privileges to provide medical services at the faality, and
an update of the &st within thirty days of any changes.

D. Faality-based physician discle " Whenever a facibity-based physician bills a patient who bas bealth insurance
coverage issued by a ‘bealth in:urance lm«r that does nat have a contract with the facility-based physician, the facility-based physician
shall send a bill that includes all of the follonsng items:

(1) An itemiszd bsting of the services and supplies provided by the facility-based pbysician along with the dates such services and
supplies were provided.

(2) The amount that is awed by the enrollee or insured and language conspicwously displayed on the front of such bill:

‘NOTICE: THIS IS A BILL. BASED UPON INFORMATION FROM YOUR HEALTH PLAN, YOU OWE
THE AMOUNT SHOW'N".

(3) A telephone number to call to dizcuss the statement.
CREDIT(S)

Added by Acts 2010, No. 453, § 1. Amended by Acts 2012, No. 271, § 1.

RC.T. XLl Ch. 4769, Refs & Annor

LAW REVIEW’ AND JOURNAL COMMENTARIES

Health Law--Federal Preemption of State Medicare Balance Billing Regulations, Pennsylvania Medscal Soaety v Marconss,
Comment. 37 17l L Rev 1064 (1992).

Health Law--Prosder Challenge to State Medscasd Reimbursement Plan, Temple University v White, Comment. 37 Vill L. Rev
1081 (1992).

Compiled by the Natsonal Conference of State Legislatures—Health Program




March 19, 2013
p-7

RC. T XLITl, Ch. 4769, Refi ¢ Annss, OH ST T. XLITI, Ch 4769, Refs & Annas
Current through all 2012 laws and statewrde issues of the 129th GA (2011-2012),
(C) 2013 Thomson Reuters. No Clam to Orgg. US Gov Works.
Ohio Revised Code Annotated - Title XLVII. Occupations--Professions (Refs & Annos),
Chapter 4769. Health Care Practitioner Balance Billing (Refs & Annos), 4769.01 Definitions
At used in this chapter:

(A) “Nedicure" means the progran: established by Titie XV of the “Social Security Aat," 49 Stas, 620 (1935), 42 U.S.CA.
301, as amended.

(B) “Bulance billing" means charging or collecting from a medicare beneficiary an amount in exiess of the medicare reimbursement rate
Jor medicare-covered services or supplies provided to a medicare beneficiary, except when medicare is the secondary insurer. When
medicare is the secondary insurer, the bealth care practitioner may purswe full reimbursement under the terms and conditions of the
primary caverage and, if applicable, the charge allowed under tée terms and conditions of the appropriate provider contract, from the
primagy insurer, but the medicare benefiaary cannot be balance billed above the medicare reimbursement rale for a medicare-covered
service or supply. “Balance billing" does not tnclude charging or collecting deductibies or coimsurance required by the program.

(C) “Health care practitioner” means all of the following:

(1) A dentist or dental bygienist licensed under Chapter 4715, of the Revised Code;

(2) A registered or licensed pragtical nurse lcensed under Chapter 4723, of the Revised Code;

(3) A gprometnist lcensed under Chapter 4725, of the Revised Code;

(4) A dispensi jan, spectacle dispensing optician, contact lens dispensing optician, or spectacle-contact lens dispensing opticran
liensed under Cbaplcr 4725, of the Revised Code;

(5) A pharmadist lisensed under Chapter 4729. of the Revised Code;

(6} A physician anthoriged under Chapter 4731. of the Revised Code to practice medicine and surgery, astegpathic medicine and
surgery, or podiatry;

(7} A physician assistant authorized under Chapter 4730. of the Revised Code fo practice as a physician assistant;
(8) A practitioner of a limited bronch of medicine issued a certificate under Chapter 4731, of the Revired Code,

(9) A psycholagist licensed under Chapter 4732. of the Revised Code;

(10) A chirgpractor licensed under Chapter 4734. of the Revised Code;

(11) A bearing aid dealer or fitter licensed under Chapter 4747. of the Revised Code;

(12) A speech-language pathologist or audiologist beensed under Chapter 4753. of the Revised Code;

(13) An accupational therapist or eccupational therapy assistant Gcensed under Chapter 47535, of the Revised Code;
(14) A physical therapist or physical therapy assistant licensed under Chapter 4755. of the Revised Code;

(15) A professional clinical counselor, professional counselor, social worker, or independent social worker licensed, or a social work
assistant registered, under Chapter 4757, of the Revised Code;

(16) A dititian licensed under Chapter 4759. of the Revised Code;
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(17) A respiratery care professional licensed under Chapter 4761. of the Revised Code;

(18) An emergency medseal technican-basic, emergency medical technician-intermediate, or emergency medical technician-paramedsc
certified under Chapter 4765. of the Revised Code,

CREDIT(S)

(1996 § 223, off, 3-18-97; 1995 5 143, of 3.5-96; 1995 5 150, off 11-24-95; 1992 H 478, off. 1-14-93)
CROSS REFERENCES

Health and hospitalization insurance, gpen enroliment, health care practitioner defened, see 3923.58

NOTES OF DECISIONS
Balance billing, defined 1

L. Balance billing, defined

Attempt by belicopter ambulonce service to recover, from surviving spouse of patient, portion of expense of ¢ to
bospital, that was not reimbursed by Medicare, did not constitute probibited “balanse billing," which was dfﬁnfd as clmgug or
coltecting from Medicare bugﬁaag amaunt in excess of Medicare reimbursement rate for Medszare-covered services or supplies
provided 1o beneficiary; Medicare covered only cast of transparting patient to nearest hospital that provided level of care required by
patient, so difference between cost of transporting patient ta nearest gualified medical faclity, and more distant bospital selected by
patient’s physician, was nol *Medicare covered” service or supply. Med Flight, Inc. v. Whites (Obio App. 3 Dist., Crawford, 08-02-
2004) No. 3-04-08, 2004-Ohio-4003, 2004 WL 1717644, Unreported. Health 535(4)

RC §4769.01, OH ST § 4769.01

Ohio Revised Code Annotated - Title XLVII. Occupations--Professions (Refs & Annos), Chapter
4769. Health Care Practitioner Balance Billing (Refs & Annos), 4769.02 Balance billing prohibited

Texas

No bealth care practitioner, and no person that employs any bealth care practitioner, sball balance bill for any supplies or service
provided 1o a medicare beneficiary.

CREDIT(S)
(1995 § 150, of. 11-24-95; 1992 H 478, off. 1-14-93)

Vernon's Texas Statutes and Codes Annotated - Insurance Code - Title 8. Health Insurance and
Other Health Coverages (Refs & Annos),Subtitle F. Physicians and Health Care Providers, Chapter
1456. Disclosure of Provider Status, § 1456.001. Definitions

(1) ‘Balance bellng" means the practice of charging an enrollee in a health benefit plan that nses a provider network to recover from
the enrollee the balance of a non-aetwork health care provider's fee for service received by the enrollee from the health care provider that
15 not fully reambursed by the enrollee’s bealth benefit plan.

(2) *Enrollee " means an individual who is eligible to receive bealth care services through a health benefit plan.

(3) ‘Faality based physician" means a radiologist, an anesthesiologist, a puthologist, an emergensy dipartment physician, or a
neonatologsst:

{A) to whom the faality bas granted dinizal privileges; and
(B) who provides services to patients of the facility under those clinical privileges.

{4) “Health care facrlity " means a hospital, emergensy dinic, outpatient slinic, birthing center, ambulatory surgical center, or other
Jaclity providing health care services.
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(5) “Health care practitioner" means an individual who is kicensed to provide and provides bealth care services.

(6) “Provider netwark " means a bealth benefis plan under which bealth care sermces are provided to enrollees through contracts with
health care providers and that requires those enrollees to use health care providers particpating in the plan and procedures covered by
the plan. The term includes a network operated by.

(A) a bealth maintenance organization;

(B) a preferred proveder benefit plan issuer; or

(C) another entity that issues a bealth benefit plan, including an insurance company.

CREDIT(S)

Added by Ads 2007, 80th Leg, cb. 997, § 11, off Sept. 1, 2007

Utah

U.C.A. 1953 § 31A-26-301.5 - West's Utah Code Annotated - Title 31A. Insurance Code,
Chapter 26. Insurance Adjusters (Refs & Annos), Part 3. Claim Practices, § 31A-26-301.5.
Health care claims practices

(1) Exept as provided in Section 31.A-8-407, an insured retasns ullimate respansibelity for paying for bealth care services the
insured receives If a service 1s covered by one or more individual or group health msurance policies, all insurers covering the insured
bave the responsibility to pay valid bealth care claims in  timely manner according to the terms and bimits specified in the policies.

(2){a) Esept as provided in Section 31.4-22-610 1, a health care provider may bill and collect for any deductible, copayment, or
uncovered service.

(b) A bealth care provider may bill an snsured for services comered by bealth snsurance policies or may otherwise notify the insured of
the expenses covered by the policies. Hawever, a provider may not make any report fo a eredit burean, use the services of a collection
ageny, or use methods other than routine billing or notification until the later of

(5} the expiration of the time afforded 0 an insurer under Section 31.,4-26-301.6 to determine its abligation to pay or deny the claim
without penalty; or

(1) in the case of medicare beneficianies or retirees 65 years of age or older, 60 days from the date medicare determines its ability for
the claim.

(c} Beginning October 31, 1992, all tnsurers covering the insured shall notify the insused of payment and the amount of payment
made 1o the provider

(3) The commissioner shal! make rules consistent with this chapter governing disclosure to the insured of customary charges by bealth
care providers on the explanation of benefits as part of the claims payment process. These rules shall be kimited to the form and content
of the disclosures on the explanation of benefits, and shall snclude:

(a) a requirensent that the method of determination of any specfically referenced customary charges and the range of the customary
charges be disclosed; and

(b) a probibition against an implication that the provider is charging excessively if the provider is:
(i) o particpating provider; and

(i) protibited jrom balance billing,

CREDIT(S)

Laws 1992, ¢ 291, § 1; Laws 1996, ¢ 181, § 1, off April 29, 1996; Laws 2000, c. 198, § 2, of. Alay 1, 2000; Laws 2001,
¢ 240,81, off Sept. 1, 2001,
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Virginia
West's Annotated Code of Virginia - Title 32.1. Health, Chapter 5. Regulation of Medical Care

Facilities and Services (Refs & Annos), Artcle 1.1, Certificate of Quality Assurance of Managed Care
Health Insurance Plan Licensees (Refs & Annos), § 32.1-137.1. Definitions

As used in this and the following article, unless the context indicates otherwise:

“Agent" or “tusurance agent,"” when used withost qualification, means an individual, partnersbip, limsited liability company, or
corporation that sobaits, negotiates, procures or effects contracts of insurance or annuily in this Commonwealth,

“Burean of Insurance”' means the State Corparation Commission acting pursuant to Title 38.2.
“Complaint” means any wniien communication from a covered person primarily expressing a grievance.

"Covered person" means an individual residing in the Cammonwealth, whether a policyholder, subseriber, enrollee, or member of a
managed care health insurance plan, who is entitled to health care services or benefits provided, arranged for, paid for or reimbursed
pursuant to a managed care bealth in:urance plan under Title 38 2.

“Managed care health insurance plan " means an arrangement for the delivery of bealth care in which a bealth carrier as defined in §
38.2.5800 undertakes to provide, arrange for, pay for, ar reimburse any of the costs of bealth care services for a covered person on a
prepaid or insured basis which (i) containg ane or more incentive arrangements, induding any credentialing requirements infended to
influence the cost or level of bealth care services between the health carrier and one or more providers with respect ta the delivery of
bealth care services; and (iF) require: or creates benefis payment differential incentives for covered persons to use providers that are
directly or indirectly managed, owned, uader contract with or employed by the bealth carvier. Any bealth maintenance organization as
defined in § 3824300 or bealth carrier that offers preferved provider contracts or polsaes as defined in § 38.2-3407 or preferred
provider subscription contrads as defined in § 38.2-4209 shall be deemed 1o be offering one or more managed care bealth insurance
plans. For the purposes of this definition, the probrbition of balance billing by a provider shall not be deemed a benefit payment
differentsal incentive for covered persons to use praviders who are directly or indirectly managed, owned, under contract with or employed
by the bealth carrier. A single managed care bealth insurance plan may encompass multiple products and multiple tpes of benefit
payment differentials; however, a single managed care bealth insurance plan shall encompass only one provider network or set of
provider nenworks.

*MManaged care bealth insurance plan licensee"’ means a bealth carvier subject 1o kicensure by the Burean of Insurance under Title 38.2
wha is responsible for a managed care health insurance plan in accordance with Chapter 58 (§ 38.2-5801 et seq.) of Title 38.2.

“Person” means any assoniation, aggregate of individuals, business, company, cosporatian, individual, joins-stock company, Lioyds
type of organization, other organization. partnership, receiver, recjprocal or inter-insurance exchange, trustee or society.

CREDIT(S)

Alcts 1998, ¢. 891.

Washington

West's Revised Code of Washington Annotated - Title 70. Public Health and Safety (Refs & Annos),
Chapter 70.47. Basic Health Plan--Health Care Access Act (Refs & Annos), 70.47.230. Payments to
nonparticipating providers (Expires July 1, 2016)

(1) For services provided to plan enrollees on or after August 24, 2011, nonparticipating providers must accept as payment in Jull the
amount paid by the managed bealth care system under RCW 70.47.100(2) in addition to any deductible, coinsurance, or copayment
that is due from the envollee under the terms and condstions set forth in the managed health care system contract with the
Nadministrater. A plan enroliee is not Sable to any nonparticipating provider for covered services, except for amounts due for any
deductible, coil , or cgpayment under the term: and conditions set forth in the managed bealth care system contract with the
*adminisirator.

(2) This section expires July 1, 2016.
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CREDIT(S)

[2011 15t p.s. ¢ § 5, off Aug. 24, 2011.)
HISTORICAL AND STATUTORY NOTES

*Reviser's note: The definition of "administrator” was changed to “director” in RCW 70.47.020 by 2011 15t p.s. ¢ 15 § 83.
Findings—Intent--2011 Ist sp.s. ¢ 9: See note following RCWN” 70.47.020,

2011 Legislation

Laws 2011, 13 $p.Sess. cb. 9, § 1, provides:

*(1) The lgislature finds thet:

“(a) There is an increasing level of dispute and uncertainty regarding the amount of payment nonparticpating providers may receive for
bealth care services provided 1o enrollees of state purchased bealth care programs designed to serve low-income individuals and families,
such as basic bealth and the medicaid managed care programs;

“(6) The dispute has resulted in btigation, including a recent Washington superior court ruling that determined nonparticipating
providers were entitled to seceive billed charges from a managed bealth case gystem for services provided to medscaid and basic bealth
plan enrollees, The decision wonld allew o nonparticpating provider to demand and receive payment in an ameunt exceeding the
payment managed bealth care gystem network providers receive for the same services. Similar provider lawsuits have now been filed in
other jurisdiciions in the state;

*Ye) In the biennial operating budgel, the legislature bas previowsly indicated its intent that payment to nonparticipating providers for
services provided to medicaid managed care enrollees should be limited 1o amounts paid to medicaid fee-for-service providers. The
duration of these provisions is limited to the period during which the operating budget is in effect. A more permanent resolution of these
isswes is needed; and

“{d) Continned failure to resolve this dispute will bave adverse impacts on state purchased bealth care programs serving lov-income
enrollees, including: (i) Diminished ability for the state to negotiate cost-effective contracts with managed bealth care systems; (i) a
potential for signsficant reduction in the willingness of providers to partiapate in managed health care system provider networks; (iii) a
reduction in providers partiapating in the managed beulth care systems; and (iv) increased exposure for program enrollees to balance
billing practices by nonparticipating providers. Ultimately, fewer eligible peaple will get the care they need as state purchased bealth care
programs will operate with less efficiency and reduced acvess to cost-¢ffective and qualsty health care covergge for program enrollees.

*(2) 1t is the intent of the legitlature to create a legislative solution that reduces the cost borne by the siate to provide public health care
coverage 1o low-income enrollees tn managed bealth care systems, protects enrollees and state purchased health care programs from
balance billing by nonparticipating providers, provides appropriate payment to health care providers for services provided to enrollees of
state purchased bealth care programs, and limits the risk for managed bealth care systems that contract with the state programs."
West's RCWA 70.47.230, WA ST 7047.230

Current with all 2012 Legislation and Chapters 1, 2, and 3 from the 2013 Regular Session

© 2013 Thomsan Reuters.

West Virginia

West's Annotated Code of West Virginia - Chapter 16. Public Health, Article 29D. State Health
Care, § 16-29D-4. Prohibition on balance billing; exceptions

(a) Exoept in instances involving the delivery of bealth care services immedsately needed to resolve an irmminent life-threatening medical
or surgical emergengy, the agreement by a bealth care provider to deliver services to a beneficiary of any depariment or division of the
state which partiapates in a plan or plans developed under section three of this article shall be considered to also include an agreement
by that health care provider:

Compiled by the National Conference of State Legislatures—Health Program




March 19, 2013

p. 12

(1) To accept the assignment by the beneficiary of any rights the beneficiary may bave to bill such division or department for, and to
receive payment under such plan or plans on acount cf, such services; and

(2) To accept as payment in full for the delivery of such services the amount specified in plan or plans or as determined by the plan or
plans, In such instances, the bealth care provider shall bill the division or department, or such other person specified in the plan or
Pplans, divectly for the services. The bealth care provider shall not bill the beneficiary or any other person on behalf of the beneficiary
and, except for deductibles or ather payments specified in the applicable plan or plans, tbe beneficary shall not be personally kable for
any of the charges, including any balance claimed by the provider to be awed as being the difference between that provider’s charge or
charges and the amount payable by the applicable department or divisions. The plan or plans may specify what sums are dedictibles,
copayments or are otherwise payable by the beneficiary and the sums for which the bealth care provider may bill the beneficiary: In
addition, any bealth care service which is not subject to payment by the plan or plans shall be the responsibility of the beneficiary and
Jor those health care services which are not covered by the plans, there shall be no probibition against billing the bensficiary directly.

(b) The probibunons and limitations stated in subsection (a) of this section do not apply to the delivery of bealth care services
immediately needed fo rescive an imminent bfe-threatening medical or surgical emergensy. However, once the patient is stabiliszd, then
the delivery of any jirther bealth care services shall be subject 1o subsection (a) of this section for thase latter services ondy.

(c) The exveptions provided in this section for the delivery of bealth care services immediately needed 10 resolve an immiinent bfe
threatening medical or surgical emergency shall not apply to bealth care providers under contract with a deparireent or division plan or
Pplans,

CREDIT(S)

Ads 1989, ¢. 87: Adts 1991, ¢. 134,

LIBRARY REFERENCES

Health 487.

Westlaw Topic No. 198H.

CJ.S. Sodal Secursty and Public Welfare §§ 264, 267.

Department of Health and Fluman Resources (DHHR) was required to provide supportive therapeutic services of specialist 1n
attachment disarders for children whase parental rights were terminated, but speciakist was nat entitled fo payment for ber services in
excess of Medicaid rate, as specialist wos working out of offices of Medicaid provider. State ex rel. Aaron M. v. West Virginia
Department of Health and Human Resarces, 2001, 571 $.E.2d 142, 212 W.V/a, 323, Health 476; Health 487(2)

A Medicaid provider cannot bill anther sourve for the difference between the allowable Medicaid rate and the provider's customary
rate, State ex rel. Aaron M, ». West Virginia Department of Health and Human Resorces, 2001, 571 5.E.2d 142, 212 W.Va.
323. Health 487(2)

W, 17a, Code, § 16-29D4, WV ST § 16.29D-4

Current through End of the 2012 First Extraordinary Session

(C) 2013 Thomson Reuters. No Claim te Orig. US Gov. Warks.

West's Annotated Code of West Virginia - Chapter 33. Insurance, Article 48. Model Health Plan for
Uninsurable Individuals Act, § 33-48-6. Plan administrator

(a) The board shall select a plan administrator through a competitive bidding process 1o administer the plan, The board shall evaluate
bids submitted based on criteria established by the board which shall include:

(1) The plan administrator's proven abikity to handle bealth insurance coverage to indsviduals;
(2) The efficiensy and timeliness of the plan administrator's claim processing procedures;
(3) An estimate of total charges for administering the plan;

(4) The plan administrator's ability to apply effective cast containment programs and progedures and fo administer the plan in a cost
efficient manner; and
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(5) The financial condition and stability of the plan administrator.

(b)(1) The plan administratar shall serve for a period spectfied in the contract between the plan and the plan administrator subject to
removal for cause and subject to any terms, conditions and kimitations of the contract between the plan and the plan administrator.

(2) At least one year prior to the expiration of each period of service by a plan administrator, the board shall invite eligrble entities,
including the current plan adiministrator o submit bids to serve as the plan administrator. Selection of the plan administrator for the
succeeding period shall be made at least six months prior to the end of the current period.

(¢} The plan administrator shall perform such functions relating to the plan as may be assigned 1o i, including:

(1) Determination of eligibility;

(2) Payment of claims;

(3) Establishment of a premium billing procedure for collection of premium from persons covered under the plan; and

(#) Other necessary functions ta assure timely payment of benefits 1o covered persons under the plan,

{d) The plan administrator shall submiit regular reports to the board regarding the aperation of the plan. The frequency, conteat and
Jform of the report shall be specified in the contract benween the board and the plan administrator.

{¢) Follawing the close of each calendar year, the plan administrator shall determine net written and earned premiums, the expense of
administration and the paid and incurred losses for the year and repart this information to the board and the commission on a form
prescribed by the commissioner.

(1) Notusthstanding any other provision in this section to the contrary, the board may elect to designate the public employees insurance
agency as the plan administrator. If so designated, the public employees insurance ageny shall provide the serwices sel forsh in
subsection (c) of this section and shall be subject 10 the reporting requirements of subsections (d) and (¢) of this section. The plan sball,
if the public employees insurance agency is designated by the board as the plan administrator, reimburse health care providers at the
same bealth care reimbursement rates then in effect for the West Virginia public emplayees insurance agency and bealth care providers
are subject to the same probibition against balance billing of plan particpants as sel forth in section four, article twenty-nine-d, chapter
sixteen of thix code,

CREDIT(S)

Auts 2004, ¢, 148, off. Juby 1, 2004; Ascts 2004, 3rd Ex. Sess. ¢. 12, ¢ff. Nov. 16, 2004.
HISTORICAL AND STATUTORY NOTES

Aets 2004, 3rd Ex. Sess., ¢ 12, rewrote this section, which fermerly read:

“la) The board shall select a plan administrator through a competitive bidding process to administer the plan. The board shall
evaluate bids submitted based on eriteria established by the board which shall include:

“(1) The plan admsnistrator's proven ability to handle health insurunce coverage to individuals;
*(2) The effiaengy and timeliness of the plan adminisirator's clasm processing procedures;
(3) An estimate of total charges for administering the plan;

“(4) The plan adminisirator’s ability to apply effective sost containmens programs and prosedures and to udminister the plan in a cost
efficzent manner; and

*(5) The finandal ¢andition and stabilsty of the plan admimstrator.

“(b)(1) The plan adminstrator shall serve for a period specified in the contract between the plan and the plan adminisirator subject to
removal for cause and subject to any terms, condstions and kimitations of the contract between the plan and the plan administrator.
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“(2) At least ane year prior to the expiration of each period of service by a plan administrator, the bourd shall invite eligible entities,
including rbe current plan administrator to submit bids to serve as the plan administrator. Selection of the plan administrator for the
succeeding period shall be made at least six: montbs prior to the end of the curvent period.

*() The plan administrator shall perform such functions relating to the plan os may be assigned fo it, including:

‘(1) Determination of eligibility;

“2) Payment of claims;

“(3) Establishment of a preminm billing procedure for collection of premium from persons covered under the plan; and
“(4) Other necessary functions to asure timely payment of benefits 1o covered persans under the plan.

“(d) The plan administrator shall submit regular reports o the board regarding the aperation of the plan. The frequency. content and
Jorm of the report shall be specified in tbe contract between the board and the plan administrator.

“(e) Follawing the close of each calendar year, the plan administrator shall determine net written and earned premiums, the expense of
admrinistration and the paid and incurred lasses for the year and repart this information to the board and the commission on a form
prescribed by the commiissioner.

"t) Notwithstanding any other prosision in this section to the contraty, the board may elect to designate the public employees insurance
ageny as the plan administrator. If so designated, the public employees insurance agency shall provide the services sel forth in
subsection (c) of this section and shall be subject to the reparting requirements of subsections (d) and (e) of this section. The plan shall,
if the public employees insurance agency is designated by the board as the plun administrator, reimburse bealth care providers at the
sarre bealth care reimbursement rates then in effect for the West 1/irgimia public employees insurance ageney. "

*Current statute search caurtesy of West Law®
III.  Pending Legislation (2013-14 sessions)

Illinois
IL S 1716 (Pending) similar to IL. H 2933 (pending) and IL. § 34 (pending)

Amends the Illinois Health Benefits Exchange Law. Provides that except as otherwise provided
in the provision concerning the dissolution of the Comprehensive Health Insurance Plan, the
insurance operations of the Comprehensive Health Insurance Plan (the Plan) authorized by the
Comprehensive Health Insurance Plan Act shall cease on January 1, 2014 (and makes
conforming changes in the Comprehensive Flealth Insurance Plan Act). Sets forth provisions
concerning service provided after January 1, 2014, grievances, balance billing, the plan of
dissolution, actions by or against the Plan Board, and General Revenue Fund funds and insurer
assessments in the Plan on the date of final dissolution. Provides for the repeal of the
Comprchensive Health Insurance Plan Act on January 1, 2015. Effective immediately.

{¢) Balance billing under this Section by a health care provider that is not a member of the
vi ork arran ent used b Plan i ibi
Indiana

IN H 1319 (Pending) similar to IN § 551 (pending)

SECTION 9. IC 27-8-10-0.5 IS ADDED TO THE INDIANA CODE AS A NEW SECTION
TO READ AS FOLLOWS [EFFECTIVE UPON PASSAGE}:
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(2) March 30, 2014,
Massachusetts
MA S 515 (Pending)

A bill to establish Medicare for all in MA;
(b) the provider or facility will comply with all state and federal laws regarding the confidentiality
of patient records and information; (c) no balance billing or out-of-pocket charges will be made
for covered services unless otherwise provided in this chapter; and

MA H 1035 (Pending)

A bill to establish a single-payer health insurance trust fund;
¢) no balance billing or out-of-pocket charges will be made for covered services unless otherwise
provided in this chapter; and

Minnecsota
MN H 779 (Pending)

Sec. 11. 62K.11} BALANCE BILLING PROHIBITED.

{a) A nerwork provider is prohibited from billing an enrollce for any amount in excess of the
allowable amount the health carrier has contracted for mb.mc_pz_lds_mm]_pams__euh:
health care service.

New Jersey

NJ A 3158 (Pending)

Be It Enacted by the Senate and General Assembly of the State of New Jersey:

1. A bospital beensed pursuant to P.L1971, 136 (C.26:2H-1 ¢t al) that is a partiGpating provider under a palient's bealth
insurance plan shall notify the patient or patient's representative, in writing, as soon as practicable, §f physicians or other bealth care
prafessionals who are under contract to, or have another arrangement with, the baspital to provide health care services to patienis at the
Jacility are not participating providers under the patient's bealth insurance plan.

The natification, which shall be signed by the patient or patient’s representative and included in the patient's medical record, :hall
provide the names of the bealth care professionals from whom the patient is mast likely to receive services at the hospital, the ppe or
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category of health care services they provide at the baspital, and the unit or department of the hospital in or through which they provide
services.

2. This act shall take effect on the first day of the third month next following the date of enactment

STATEMENT

This bill requires a hospital, which is a participating provider under a patient's bealth insurance plan, to notify a patient or the
patient's representative, in writing, as soon as practicable, if physicians or other bealth care professionals who are under contrast to, or
have another arrangement with, the bospital to provide health care services to patients at the facility are not participating providers
under that patient's health insurance plan. The nonification, which is to be signed by the patient or the patient's representative and
inciuded in the patient's medical record, is 1o provide the names of the health care professtanals fron whom the patient is most likely to
receive services at the bospital, the bpe or category of bealth care services they provide at the haspital. and the unit or department of the
baspital in or through which they provide services.

Inereasingly, insured patients who seek care at a bospital that is in the provider network of their bealth insurance plan receive bealth
sare services at the bospital, such as emesgency raom care, radiology, and anesthesia, by physicians who are not partiapating providers
in that patient’s health insurance plan. The patients usnally are made aware of this situation and the fact that they may be bable for
unanticipated balance billing by the physician afler they have received the services. The purpose of this bill, therefore, is 1o provide
patients with information, in advance of receiving services whenever practicable, about the insurance participation of bealth care
profesnionals who will render services at the bospital, so as to enable patvents to make informed decisions about the providers who treat
them.

Oklahoma
OK S 485 (Pending)
Prohibit "balance billing" from the employee, employet, or carrier;

Oregon
OR D 1312 (Pending, filed as draft) similar to OR § 165

2) "Co -sharing

OViders or €O SOf ices not co o] Of CCt!
Texas
TX H 3270 (Pending)

(4) procedures that the insurer will implement to assist insureds in obtaining medically necessary

] i rovider is not reas i i i ro I i
Virginia
VA H 357 (Failed) similar to VA H 402 (failed) and VA S 383 (failed) and VA S 615 (failed) and VA H
2160

(failed)

*Bill seasch courtesy of StateNet*

IV. Resources

A. Balance billing; the patients' perspective, By Mathias Kifmann!' and Flotian Scheuet®,
September 17, 2011. Universitit Hamburg, Fakultdt Wirtschafts-und Sozialwissenschaften, Von-
Melle-Patk 5, 20146 Hamburg, Germany and Stanford University, Department of Economics,

Q Stanford, CA 94305, USA. © 2011 Kifmann and Scheuer; licensee Springer.
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Health Economics Review 2011, 1:14 doi:10.1186/2191-1991-1-14

Abstract

“We study the cffects of 'balance billing', i.e., allowing physicians to charge a fee from patients in
addition to the fee paid by Medicare. First, we show that on pure cfficiency grounds the optimal
Medicare fee under balance billing is zero. An active Medicare policy thus can only be justified
when distributional concerns are accounted for. Extending the analysis by Glazer and McGuire,
we therefore analyze the optimal policy from the patents' point of view. We demonstrate that,
from the patients' perspective, a positive fee can be superior under balance billing. Furthermore,
patient welfare can be lower if balance billing is prohibited. In particular, this is the case if the
administrative costs of Medicare are large. However, we cannot rule out that prohibiting balance
billing may be superior. Finally, we show that payer fee discrimination increases patient welfare if
Medicare's administrative costs are high or if Medicare's optimal fec under balance billing implies
lower quality for fee-only patients.

Introduction

The US Medicare progeam allows doctors to ‘balance bill' patients, i.e., to charge them a price in
addition to the Medicare payment. In the late 80s and early 90s, state and federal legislation was
introduced to restrict this practice. Additional prices are now limited to about 10% of the
Medicare fec.(cndnote a) In a theoretical study, Glazer and McGuire have shown that these
restrictions on balance billing come at a price as doctors have an incentive to reduce the quality
of their services [1]. Strikingly, prohibiting balance billing reduces quality for all padents,
regardless of whether they pay a balance bill. From an efficiency point of view, they demonstrate
that allowing balance billing always leads to supcrior results if the Medicare fee is set
appropriately.

A limitation of the analysis by Glazer and McGuire is that they focus exclusively on the
efficiency aspects of balance billing. An important concern, however, is that paticnts are worse
off if physicians are allowed to balance bill. In particular, previous work by Paringer, Mitchell
and Cromwell as well as Zuckerman and Holahan has shown that allowing physicians to charge
extra fees may only increase the rents of physicians at the expense of patients [2-4]. These
papers, however, do not consider cffects on quality. Taking into account efficiency gains from
balance billing, this raises the question on how these gains are shared between patients and
physicians.

In this paper, we take the analysis of Glazer and McGuire further and focus on the welfare of
padents. We analyze the optimal Medicare fee both from a pure efficiency perspective and from
the patients' point of view. Furthermore, we recexamine the case for prohibiting balance billing
and consider the effects on patent welfare if Medicare discriminates the fee depending on
whether the physician treats the patient at the fee only or charges a balance bill.

The paper proceeds as follows. In Section 2, we discuss the literature. Section 3 reviews the
analysis by Glazer and McGuire. In Section 4, we determine the optimal Medicare fee under
balance billing using the social surplus function of Glazer and McGuire. Section 5 analyzes the
implications of Medicare's policy on patient welfare. Section 6 concludes the paper.

2 Review of the literature
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Most of the theoretical studies on balance billing assume 2 monopolistic physician who faces a
downward-sloping demand curve [2]-[4]. Within this framework, the cffects on the quantity of
services supplied by the physician has been explored. The physician is able to price discriminate,
requiring patients with a high willingness to pay a balance bill. If the physician also accepts fee-
only patients under balance billing, then prohibiting balance billing leaves the quantity of supply
unchanged since only inframarginal patients are balance billed. Only the physician's rent is
reduced. However, if doctors refuse to treat fec-only patients under balance billing, then
prohibiting balance billing reduces the number of patients treated.

How Medicare's balance billing policy affects the incentives for 2 monopolistic physician to set
quality of treatment is analyzed by Feldman and Sloan as well as Wedig, Mitchell and Cromwell
[5,6]). Both papers assume that the physician is not able to price or quality discriminate. Feldman
and Sloan show that it is uncertain whether price controls, i.c., prohibiting balance billing,
increase welfare. Wedig et al., however, find a case for price controls if health insurance shifts
the demand curve to the right and physicians react by increasing quantity and quality beyond the
social optimum.

All the models presented do not include competition among physicians. Furthermore, neither
Feldman and Sloan nor Wedig et al. consider price and quality discrimination. Flowever, these
factors arc highly relevant in the context of balance billing, First, Medicare's fee policy affects the
degrec of competition between physicians. Second, balance billed patients are likely to receive
higher quality than fee-only patients. Both factors are incorporated in the model by Glazer and
McGuire. They show that physicians have an incentive to save costs by reducing quality for
Medicare patients. To patients who pay a balance bill, however, they will provide the efficient
quality level. Their main result is that by setting fees correctly, efficiency is higher if balance
billing is allowed.

An empirical study of the effects of Medicare restrictions on balance billing in late 80s and carly
90s has been performed by McKnight [Z]. She finds that these reduced out-of-pocket medical
expenditure of Medicare beneficiaries by 9%. With the exception of a significant fall in the
number of follow-up telephone calls, her study shows litde evidence that physicians changed
their behavior in response to the balance billing restrictions.”

New York Times, Avoiding Surprise Bills With Homework and Negotiation

By WALECIA KONRAD Published: April 30, 2010.

*Ms. Cornford would soon become very familiar with the phenomenon known as balance
billing. It is a controversial and sometimes illegal practice: doctors and other health care
providers receive a discounted payment from the insurance company — an amount less than the
fee they want to be paid — and then they bill the patient for the rest. Most states, including
Illinois, have passed laws making balance billing illegal within an insurer’s medical network. And
federal law prohibits balance billing by providers paid under Medicare.

But balance billing in these cases can still happen. If you receive a bill from an in-network
provider that you are not expecting, call your insurer immediately. “Your insurance company is
the best enforcer, if you will, of these laws,” said Jane Cooper, chief executive of Padent Care, a
Milwaukee patient advocate firm.

Most cases occur when patients who are part of F1.M.O.’s, P.P.O.’s and other network health
care plans use an out-of-network doctor, lab hospital or other provider. H.M.O.’s, as a rule, will
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not cover any out-of-network fees unless for an emergency or for a pre-approved treatment so
specialized that no one in the network can provide it. P.P.O.’s generally cover some petcentage
of out-of-network fees, usually 70 or 80 percent of so-called usual and customary chatges.”

C. American Bar Association, California Ends Budget Billing, By Angela M. Lai and M. Dylan
McClelland, California Department of Managed Health Care, Sacramento, CA.

“The practice of “balance billing” by emergency room doctors is part of a contentious issue that
has plagued the managed care industry, providers, and health care consumers for many years.
On January 8, 2009, in a unanimous decision in Prospect Medical Group, Inc. v. Northridge Emergency
Medical Group, ! the California Supreme Court declared balance billing unlawful in the context of
emergency medical care. Where a health plan (i.e., an “HMO”) docs not pay, in whole or in part,
the amount charged by emergency room doctors, the doctors now must resolve billing disputes
solely with the health plans. The providers may seck dispute resolution, or even sue the health
plans if they wish, but they may no longer bill patients with a health plan for the disputed
amount.”

D. Heartland.org; Inpaticnt Balance Billing is an Unfair Medical Practice, May 9, 2011

Mclxmght University of Oregon nnd NBER Scptcmbet 2004.

F. CONSUMER WIN AGAINST BALANCE BILLING: State Regulator Secures Hospital

Scttlement on Balance Billing Practices Statement from California Association of Health Plans
President Patrick Johnston, 2010.

G. Fiercehealthcare.com, Patient Sues Over Balance Billing, By Sandra Yin, January 11, 2011.

“At issue is the common practice of “balance billing," where health providers charge patients
the difference between their own [the doctor's] fee and what the insurer reimburses. Out-of-
network providers resort to this kind of billing when an insurer's payment does not cover
the whole fee for a service. By contrast, if both the patient and provider are part of the
payer's network, the provider by contract will be okay accepting less than the regular fee for
seeing patients in the network.

From a consumer's standpoint, it looks like the provider is charging different fees depending
on who is responsible for the bill.

The suit alleges that balance billing, which is common among state healthcare providers and
banned in some states, violates the Missouri Merchandising Practices Act, which forbids
unfair or deceptive practices. It says that Washington University and other providers charged
high prices to patients for "out-of-network" care, not fully covered by their insurance
policies.”

*. Original research updated by Kara Hinkley, 3/2013
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Summary:

e 30 bills introduced in 8 states: Alaska (1), Louisiana (1), Massachusetts (2), Minnesota (4),
Missouri (2), New Jersey (10), New York (9), and Virginia (1).
o 3 laws enacted in 3 states: Minnesota (1), New York (1}, and Virginia (1)
o 19 bills pending in 3 states: Massachusetts (2), New Jersey (10), and New York (7).
o B bills failed in 5 states: Alaska (1), Louisiana (1), Minnesota (3), Missouri (2), and

New York (1).
Alaska
AK H 203
Author; Keller (R)
Title: Reimbursement Of Health Insurance Claims

Introduced:  04/10/2013
Disposition:  Failed - Adjourned

Location: House Labor and Commerce Committee
Summary: Relates to payment or reimbursement of health care insurance claims.
Status: 04/10/2013 INTRODUCED.
04/10/2013 To HOUSE Committee on LABOR AND COMMERCE.
04/10/2013 To HOUSE Committee on FINANCE.

Text Hits covered servi render: n - fne work pr vnder check made out to

the provider and the covered person DIRECTLY TO THE PROVIDER OF
MEDICAL CARE SERVICES . A health insurance policy may not contain a

Next Hit in Bill ——

an out-of-network provider in the single name of the provider. IF A HEALTH
CARE INSURER MAKES A CLAIM PAYMENT TO THE COVERED
PERSON AFTER THE COVERED PERSON HAS GIVEN WRITTEN
NOTICE ELECTING DIRECT PAYMENT TO THE PROVIDER OF THE

= NATIONAL CONFERENCE OF STATE LEGISLATURES




O

2|

Louisiana
LA H 895
Author:
Title:

ntroduced:

Disposition:

Location:
Summary
Status:

Text Hits:

/

SERVICE, THE HEALTH CARE INSURER SHALL ALSQO PAY THAT
AMOUNT TO THE

Fannin (R)

Insurance and Health

03/10/2014

Failed - Adjourned

House Insurance Committee
Provides relative to balance billing.

03/10/2014 INTRODUCED.

03/10/2014 To HOUSE Committee on INSURANCE.

HOUSE BILL NO. 895
— Next Hit in Bill
directly from the health insurance issuer payment of the same amount the out-of-
network provider would have received if in network may not seek payment of
remaining balance from the patient.

Next Hit in Bill
Proposed law provides that if a health insurance issuer pays the in-network amount
for services provided to an insured to an out-of-network healthcare provider, the
provider may not seek payment of the remaining balance from the insured.

Next Hit in Bill —

To enact R.S. 22:1827, relative to payment of claims for services provided by
noncontracted healthcare providers, to provide for definitions, to provide for
exemptions, and to provide for related matters

Next Hit in Bill

ion 1827. Payment of claims for servi i noncontracted h r
providers
Next Hit in Bill
render he health insurance issuer shall dir: he claim by the
necontr rovider in the amount as de! i he plan o i
rovisi £ rol! r_iNSUri nd the health i i r | n
mount represent.n in ibl
Next Hit in Bill
r enr is ligble. Payment of such clai rance issuer
cirt i | h ient, insured, ol
Next Hit in Bil] —
h i re provi k payment from the i r r of the

(DI rovi

Next Hit in Bill

If the provider receive: i nt directly frol issuer for
i T r n _the provider would have i h he prov.der

i rovider ment inder of th

amount from the recipient of the services.
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Massachusetts

DOCKET
Author:
Title:
Introduced:;
Disposition:
Location:
Summary:

Status:

MA S 547
DOCKET

Author:
Title:
Introduced:
Disposition:;
Location;
Summary:
Status:

Minnesota
Author:
Title:
|ntroduced;
Disposition:
Location:
Summary:

Status:

Next Hit in Bill ——

4) If re provider ment from the health insuranc
for i he provi 1 ment for th rvi

rendered fr recipi f i rovi

403

Donato (D

Health Care Rates
02/18/2013

Pending

House Second Reading

Provides that certain health care providers not included in a managed care
organization's network accept rates equal to the rate paid by Medicaid for the same
or similar services.

From JOINT Committee on HEALTH CARE FINANCING:
06/27/2014 Accompanied Study Order H 4234.

11

Moore M (D)

Equitable Reimbursement Rates for Health Care
02/15/2013

Pending

Senate Second Reading

Relates to equitable reimbursement rates for health care.

From JOINT Committee on HEALTH CARE FINANCING:

05/21/2014 ) - anied Study Order S 2148,

Lourey T (DFL)

Health Plan Regulation
02/22/2013

Failed - Adjourned

Senate Commerce Committee

Relates to health plan regulation; regulates policy and contract coverages; conforms
state law to federal requirements.

02/25/2013 To SENATE Committee on COMMERCE.
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MN H 978

Author!
Tile:
Introduced:

Last
Amend:

Disposition:

Location:
Summary:

Status:

MN S 662
Author.
Title:
Introduced:

Last
Amend:

Disposition:

Location:
Summary.

Status

MN H 779

Author:
Title
Introduced:
Enacted

Disposition:

Location:
Chapter #:
Summary:

Hungey (DFL)

Health Plan Regulation
02/28/2013

03/20/2013

Failed - Adjourned
House Second Reading

Relates to health plan regulation; regulates policy and contract coverages, conforms
state law to federal requirements.

From HOUSE Committee on RULES AND LEGISLATIVE
04/08/2013 ADMINISTRATION: Do pass.

04/08/2013 In HOUSE. Second Reading.

Lourey T (DF
Health Plan Regulation
02/20/2013

04/02/2013

Failed - Adjourned
Senate Finance Committee

Relates to health plan regulation; regulates policy and contract coverages; conforms
state law to federal requirements, establishes health plan market rules.

From SENATE Committee on STATE AND LOCAL
04/02/2013 GOVERNMENT: Do pass as amended.

04/02/2013 Rereferred to SENATE Committee on FINANCE.

Atkins (DFL)

Health Insurance Exchange Market Rules
02/21/2013

05/24/2013

Enacted

Chaptered

2013-84

Deals with the market rules that will apply to health carriers and health plans in
connection with health coverage in Minnesota sold inside and outside of the
exchange, involves Minnesota laws, federal laws under the Affordable Care Act;
specifies how they will be coordinated; requires carriers to offer individuat and small
group plans in service areas that are at least as large as a county, untess a smaller area
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Missouri

MQ H 1662

Sponsor:
Tive:
Introduced
Disposition
Location:
Summary:

Status:

Text Hits:

MO H 1901

Sponsor:
Title:
Introduced:
Disposition:
Location:
Summary:
Status:

New Jersey
NJS 860
Sponsor:
Thele:
Introduced:
Disposition:
Location:
Summary:
Status:

NJS 869

is necessary, nondiscriminatory, and 'n the best interests of enrollees.
05/24/2013 Signed by GOVERNOR.
05/24/2013 Fited with Secretary of State. Chapter No. 2013-84 [Effective Rule]

Richardson (R}

Current Population HealthNet Managed Care Statewide
01/29/2014

Failed - Adjourned

HOUSE

Extends Missouri HealthNet managed care statewide for only the current managed
care populations.

04/03/2014 In HOUSE Committee on RULES: Voted do pass.
04/03/2014 From HOUSE Committee on RULES: Reported do pass.

access to out-of network providers if necessary to meet the health needs of enrollees
rdance wit! veloped h rtment of ial serv,

incl in the m I ntracts.

Tor R

Health Care Coverage

02/18/2014

Failed - Adjourned

HOUSE

Changes the laws regarding health care coverage.
04/14/2014 Public Hearing scheduled: Bill not heard.

Vitale (D)

Health Care Transparency and Disclosure Act
01/14/2014

Pending

Senate Commerce Committee

Relates to Heatth Care Transparency and Disclosure Act.

01/14/2014 INTRODUCED.

01/14/2014 To SENAT MMERCE.

mimittee on
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Sponsor:
Titte:
Introduced:

Disposition:

Location:
Summary!
Status:

NJA 1045
Sponsor:
Title:
Introduced:

Disposition:

Location’
Summary:

Status:

NJ A 1069

Sponsor:
Title:
Introduced:

Disposition:

Location:
Summary:
Status:

NJA 2112

Sponsor:
Title:
Introduced:

Disposition:

Location:
Summary:

Vitale 1Q!

Healthcare Disclosure and Transparency Act
01/14/2014

Pending

Senate Commerce Committee

Relates to Healthcare Disclosure and Transparency Act

01/14/2014 INTRODUCED
01/14/2014 To SENATE Committee on COMMERCE

Schaer (D)

Patient Referrals

01/16/2014

Pending

Assembly Health and Senior Services Committee

Requires practitioners to disclose business relationship with out-of-state facilities
when making patient referrals to those facilities.

01/16/2014 INTRODUCED.

To MBLY Committee on HEALTH AND SENI
01/16/2014 SERVICES.
Schaer (D)
Healthcare Disclosure and Transparency Act
01/16/2014
Pending

Assembly Financial Institutions and Insurance Committee
Creates Healthcare Disclosure and Transparency Act.

01/16/2014 INTRODUCED.

01/16/20142; A ISEI\/IBR/\\( mmittee on FINA INSTITUT!

ora

Out of Network Healthcare Professionals

01/16/2014

Pending

Assembly Health and Senior Services Committee

Requires in network hospitals to notfy patients of out of network health care
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Status:

Text Hits:

NJA 952

Identical:
Sponsor:
Title:
Introduced:

Disposition:

Location:
Summary:

Status;

NJA2238

Identical:
Sponsor:
Title:
Introduced:

Disposition:

Location:
Summary

Status:

NJS 970

identical
Sponsor:
Title:
Introduced:

Disposition:

i

professionals who provide services in hospital
01/16/2014 INTRODUCED.

To ASSEMBLY Committee on HEALTH AND SENIOR
1/16/
MASEIIA e RVICES,

out-of-network providers and supplementing Title 26 of the Revised Statutes.

NJS 1216
Singleton (D)

New Jersey Ail Payer Claims Database Act

01/16/2014

Pending

Assembly Financial Institutions and Insurance Committee

Relates to the New Jersey All-Payer Claims Database Act; establishes New Jersey All-
Payer Claims Database and arbitration process for reimbursing out-of-network
health care providers

01/16/2014 INTRODUCED.

To Y Committ

FINAN TITU
01/16/2014 AND INSURANCE.

NJS970
Gove (R)

Breanns Law

01/21/2014

Pending

Assembly Financial Institutions and Insurance Committee

Creates Breann's Law; requires health insurers, the State Health Benefits Program
and NJ FamilyCare to provide "out of network” coverage for children with
catastrophic ilinesses.

01/27/2014 INTRODUCED.

To ASSEMBLY Committee on FINANCIAL INSTITUTIONS
01/27/2014 AND INSURANCE
NJ A 2238
gcnnofs C “gl
Coverage for Children with Catastrophic |fInesses
01/27/2014
Pending
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Location:
Summary:

Status:

NJS1216
ldentical:
Sponsor:
Title.
Introduced:

Disposition:

Location:
Summary:

Status:

NJ S 2099
Sponsor:
Title:
Introduced!
Disposition
Location:
Summary:

Status’

New York
NY A 636
Sponsor:
Title:
introduced:

Disposition:

Location:

L]

Senate Commerce Committee

Creates Breann's Law; requires health insurers, the State Health Benefits Program
and New Jersey FamilyCare to provide out of network coverage for children with
catastrophic illnesses.

01/27/2014 INTRODUCED.

01/27/2014 To SENATE Committee on COMMERCE.
NJ A 952
itate (D
Ali-Payer Claims Database Act
01/30/2014
Pending

Senate Commerce Committee

Creates the New Jersey All-Payer Claims Database Act; establishes New Jersey All-

Payer Claims Database and arbitration process for reimbursing out-of-network
health care providers.

01/30/2014 INTRODUCED.
01/30/2014 To SENATE Committee on COMMERCE.

Singer (R)

Reimbursement Rates for Health Care Providers
05/19/2014

Pending

Senate Commerce Committee

Requires health insurance carriers that offer a managed care plan that provides for
both in-network and out-of-network benefits to reimburse out-of-network health
care providers using the same reimbursement structure that was used and at the
same rates that were provided to those health care providers.

05/19/2014 INTRODUCED.
05/19/2014 To SENATE Committee on COMMERCE.

Wepri

Reimbursement of Certain Clinical Laboratories
01/09/2013

Pending

Assembly Insurance Committee

s NATIONAL CONFERENCE OF STATE LEGISLATURES
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Summary:

Status:

NY S 1083
Sponsor:
Title:
Introduced:

Disposition:

Location:
Summary:

Status:
Text Hits:

NY A 2783
Sponsor:
Title:
Introduced:

Disposition:

Location:
Summary:

Status:

NY S 2551
Sponsor:
Titte:
Introduced:

Disposition:

Location:
Summary:

Status:

Relates to the reimbursement of out-of-network providers of clinical laboratory
services.

01/08/2014 To ASSEMBLY Committee on INSURANCE.
Maziarz (R)

Reimbursement of Certain Clinical Laboratories
01/09/2013

Pending

Senate Health Committee

Relates to the reimbursement of out-of-network providers of clinical laboratory
services.

01/08/2014 To SENAT HEALTH.

the reimbursement of gut-of-network providers of clinical laboratory services by
organizations providing or offering comprehensive health services plans

mmitt

O'Donnett {D)

Insurance Reimbursement for Early Intervention Services

01/18/2013

Pending

Assembly Insurance Committee

Relates to insurance reimbursement for early intervention services for infants and
toddlers with dlisabilities; provides that insurers and health plans shall not deny
claims for such services due to lack of prior approval or out of network providers

where such services are furnished pursuant to an early intervention individual family
service plan.

01/08/2014 To ASSEMBLY Committee on INSURANCE.
Hannon (R)

Protections To Prevent Surprise Medical Bills

01/18/2013

Pending

Senate Insurance Committee

Establishes protections to prevent surprise medical Bills including network adequacy
requirements, claim submission requirements, adequacy of and access to out-of-
network care and prohibition of excessive emergency charges.

01/08/2014 Recalled from ASSEMBLY. *****Returned to SENATE.
01/08/2014 To SENATE Committee on INSURANCE.

]
o NATIONAL CONFERENCE OF STATE LEGISLATURES




10|

NY A 4546

Sponsor:
Title:
Introduced:

Disposition:

Location:
Summary:

Status:

NY A 7253

Sponsor:
Title:
{ntroduced:

Disposition:

Location:
Summary:

Status:

NY A 7813
Sponsor:
Title:
Introduced:

Disposition:

Location:
Summary

Status:

NY A 9205

Sponsor:
Titie:
Introduced:

Disposition:

fin

DenDekker (D)

Insurance Coverage for Clinical Laboratory Services
02/06/2013

Pending

Assembly Insurance Committee

Amends the Insurance Law; requires health insurance coverage for clinical
laboratory services if a covered health care provider directs a specimen to be sent to
an out-of-network laboratory or refers a patient to an out-of-network laboratory for
clinical laboratory services.

01/08/2014 To ASSEMBLY Committee on INSURANCE.

Montesa

Protections To Prevent Surprise Medical Bills
05/08/2013

Pending

Assembly Insurance Committee

Establishes protections to prevent surprise medical bills including network adequacy
requirements, claim submission requirements, adequacy of and access to out-of-
network care and prohibition of excessive emergency charges.

01/08/2014 To ASS I RANCE

mmitte.

Gouttfried (D)

Excessive Charges for Emergency Services
06/05/2013

Failed

Assembly Insurance Committee

Prohibits excessive charges for emergency services, requires certain disclosures
relating to payment schedules and network coverage, provides certain appeal rights
for coverage denials.

04/01/2014 Enacting clause stricken.

State Health and Mental Hygiene
03/29/2014
Pending
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Location:
Summary:

Status:

NYS 6914
Sponsor:
Title:
Introduced:
Enacted
Disposition:
Location:
Chapter:
Summary:

Status:

Virainia

VAH 5002 2

Author:
Title:
Introduced:
Enacted
Disposition:
Location:
Chapter:
Summary:

Assembly Ways and Means Committee

Enacts into law major components of legislation necessary to implement the state
health and mental hygiene budget for the 2014-2015 state fiscal year.

03/29/2014 INTRODUCED.

03/29/2014 To ASSEMBLY Committee on WAYS AND MEANS.
03/31/2014 From ASSEMBLY Committee on WAYS AND MEANS.

03/31/2014 To ASSEMBLY Committee on RULES,
03/31/2014 From ASSEMBLY Committee on RULES.
03/31/2014 Substituted by S 6914.

State Health and Mental Hygiene
03/29/2014

03/31/2014

Enacted

Chaptered

60

Enacts major components of legislation necessary to implement the state health and
mental hygiene budget for the 2014-2015 fiscal year to include prenatal care, disease
reports, breast cancer research fund, Alzheimer's disease fund, patient handling, long
term care and facilities, Medicaid prescription drug coverage, general hospital
payments, personal care services, professional medical misconduct, behavioral health
care, development disabilities care, foster care children, and community mental
health.

03/31/2014 Signed by GOVERNOR.

03/31/2014 Chapter No. 60 [Effective Rule]

Jones (R)
Budget Bill
03/24/2014
06/23/2014
Enacted
Chaptered
2

Relates to appropriations of the Budget submitted by the Governor providing a
portion of revenues for the two years ending respectively on the thirtieth day of
June, 2015, and the thirtieth day of June, 2016
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Status 06/23/2014 Line ltem Veto sustained by SENATE.
06/23/2014 Acts of Assembly. Chapter No. 2 [Effective Rule]
Text Hits: organizations and gut-of-network providers for emergency or otherwise authorized

treatment shall be considered payment in full. In the absence of rates negotiated
between the managed care organization and the gut-of-network provider, these
services shall be reimbursed at the Virginia Medicaid fees and/or rates and shali be
considered payment in full. The department shall have the authority to promulgate
emergency regulations to implement this amendment within 280 days or less from
the enactment date of this act.

%T’awcml By G
STATENE

NOTE: The above summarizes state law or legislation and is the property of the National Conference of State
Legislatures (NCSL) and is intended as a reference for state legislators and their staff. NCSL makes no warranty,
expressed or implied, or assumes any legal liabality or responsibility for third party use of this informanon, or
represents that its use by such third party would not infringe on privately owned rights
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Surprise Medical Billing Legislation

June 2015

Ashley A. Nobte, JD

MT D 1611
Author:
Title:
Prefiled:
Dispaosition:
Location:
Summary:

Status:

MT H 498
Author:
Title:
Introduced:
Disposition:
Location:
Summary:

Status:

Williams K {D)

Consumer Opt Out Provisions from Surprise Medical Bills
12/05/2014

Pending

Draft

Provides for consumer opt-out provisions from surprise medical Bills; relates to health
care services; relates to insurance.

02/13/2015 Assigned HOUSE Bill No. 498.

Williams K (D)

Consumer Opt Out Provisions for Medical Bill Prevention
02/13/2015

Failed

Tabled

Provides for consumer opt-out provisions to prevent surprise medical Bills; relates to
health care services; relates to insurance.

02/27/2015 Missed Deadline for General Bill Transmittal.
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NOTE: The above summarizes state law or legisladon and is the property of the Nadonal Conference of State
Legislatures (NCSL) and is intended as a reference for state legislators and their staff. NCSL makes no warranty,
expressed or implied, or assumes any legal liability or responsibibity for third party use of this information, or
represents that its use by such third paety would not infringe on privately owned rights.
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The Forum for America’s Ideas
7700 East First Ptace, Denver CO 80230 v Tel.: (303) 364-7700

DATE: overview updated January 2013
From: Richard Cauchi, NCSL Health Program
Re: STATE STATUTES AND PRACTICES RELATED TO "BALANCE BILLING" IN HEALTH CARE

Balance billing is the practice of hospitals, clinics, doctors offices and other medical facilities billing patients
for the balance between what they want to charge their patients for services and what the insurance company
has already reimbursed them.

The practice of balance billing is illegal for all Medicare patients. It also can be illegal in up to 47 states when
patients with private insurance seek care from doctors and facilities that are under con or "in-network"
with their insurers. The issues can be financially and legally complex for two reasons -- 1) it can be difficult
for outside parties or patients to determine exactly what the contract between insurer and provider does
specify, and 2) some arrangements like PPQOs (preferred provider organizations) and tiered provider
arrangements are designed to have more than one rate structure and may be designed to allow a form of
‘balance billing.'

There also are two broad excentions to balance billing prohibitions or restrictions:

1. Out-of-network providers usually are permitted to use balance billing. and such managed care insurance
contracts should spe!l out those billing terms.

2. If a provider tells the patient ahead of time that a service probably won't be covered by the insurance /
payer, then balance billing can take place, whether or not the payer actually does reimburse any of the
total amount due to the provider for the service.

Some aspects of restricting balance billing are covered under general cansumer protection contract law and
may not be specific to health

An Archive of Examples of State Laws

Based on a 50-state statute search conducted in 2008-2010, the following are state laws with specific
reference to "balance billing" as it applies to health care services. This summary excludes references solely
to worker's compensation The states included are: Arkansas (2001), California (2006), Connecticut,
Delaware, Maine, Maryland, Mississippi (2003), Ohio (1996), Pennsylvania, Utah (1991, 2001), Vermont
and Virginia. Note that Ohio, Pennsylvania, Utah and Vermont all make specific reference to Medicare
beneficiaries.

|======
CALIFORNIA
EXECUTIVE ORDER 113. Signed and filed JULY 2§, 2006 with Secretary of State.
Directs the Department of Managed Health Care to take all steps necessary to proteet Californians from balance

billing, re-double efforts to enforce the Know-Keene Health Care Service Plan Act of 1975's provisions relating to the
fair and prompt payment of non-contracted provider claims, and conduct a review of the current criteria used to



determine the reasonable and customary value of non- contracted cmergency services to ensure that it results in fair
reimbursement for the provider.,

Cal Civ Code § 3040, (2008)
Hospital Lien Act and "Balance Billing": Protecting Innocent Paticnts'
Cal Ins Code § 12693.55, (2008), INSURANCE CODE, Division 2.
(N The practice of balance billing Medicare and Medi-Cal
Cal Ins Code § 12698.26, (2008), INSURANCE CODE, Division 2
Health care provider limited in seeking reimbursement for covered services provided to subscriber; Exception.

Connecticut. Gen. Stat. § 20-71, TITLE 20 Unfair billing practices.

Conn. Gen. Stat. § 42-110b, for billing them for the balance not paid by the ...
... in that practice, known as "balance billing;" the trial court's findings were ...
... 3. Doctor violated the balance billing prohibition set forth ...

... Conn. Gen. Stat. § 42-110b, for billing them for the balance not paid by the ...
... in that practice, known as "balance billing;" the trial court's findings were

DELAWARE CODE ANNOTATED
TITLE 18. INSURANCE CODE ; PART I. INSURANCE ; CHAPTER 1. GENERAL DEFINITIONS AND
PROVISIONS ; 18 Del. C. § 102 (2002)

§ 102. Definitions
As used in this part;
(10) An "authorized" insurer is one duly authorized to transact insurance in this State by a subsisting certificate of
authority issued by the Commissioncr.
(11) " Balance billing " means a health care provider's demand that a patient pay a greater amount for a given
service than the amount the individual's insurer, managed care organization or health service corporation has paid or will
pay for the service.

REVISOR'S NOTE. --Section 1 of 73 Del. Laws, c. 96 provides: "This act shall be referred to as the "Delaware Patient's
Bill of Rights.”

Scction 13 of 73 Del. Laws, c. 315, provides: "Sections 1 through 9 and sections 11 and 12 shall take effect July 1,
2002."
§ 332, Arbitration of disputes involving health insurance coverage

MAINE REVISED STATUTES
TITLE 24-A. MAINE INSURANCE CODE
CHAPTER 56-A. HEALTH PLAN IMPROVEMENT ACT
SUBCHAPTER I. HEALTH PLAN REQUIREMENTS
24-A M.R.S. § 4303 (2003)

§ 4303. Plan requirements

A carrier offering a health plan in this State must mect the following requirements.

8. MAXIMUM ALLOWABLE CHARGES. All policics, contracts and certificates executed, delivered and issued by a
carrier under which the insured or enrotlec may be subject to balance billing when charges exceed a maximum
considered usual, customary and reasonable by the carrier or that contain contractual language of similar import must be
subject to the following.

A. If benefits for covered services are limited to a maximum amount bascd on any combination of usual, customary
and rcasonable charges or other similar method, the carrier must:
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1) Clearly disclose that the insured or enrollce may be subject to_balance billing as a result of claims adjustment;
and

2) Provide a toll-free number that an insured or enrollee may call prior to receiving services to determine the
maximum allowable charge permitted by the carrier for a specified service.

B. The carricr must provide to the superintendent on request complete
information on the methodology and specific data used by the carrier
or any 3rd party on behalf of the carrier in adjusting any claim
submitted by or on behalf of the insured or enrollee. In

considering the rcasonableness of the methodology for calculating
maximum allowable charges, the superintendent shall consider whether
the methodology takes into account relevant data specific to this

State if there is sufficient data to constitute a representative

sample of charge data for the same or comparable service.

Md. HEALTH-GENERAL Code Ann. § 19-710.1 (2009), HEALTH - GENERAL, TITLE 19. HEALTH CARE
FACILITIES, SUBTITLE 7. HEALTH MAINTENANCE ORGANIZATIONS, § 19-710.1. Payment to health carc
provider not under written contract

Scction 3, ch. 275, Acts 2000, provides that “thc Health Services Cost Review ...

... in consultation with the Maryland Health Care Commission, the Maryland Insurance Administration, health care
providers, and health maintcnance organizations, shall ...

... a prohibition against the illing of health maintenance organization subscribers

MISSISSIPPI 2003 REGULAR SESSION

2003 Miss. S.B. 2628

SECTION 1. This act may be cited as the "Medical Malpractice Insurance Availability Act."

SECTION 2. The purpose of this act is to provide a temporary market of last resort to make necessary medical
malpractice insurance available for hospitals, institutions for the aged or infirm, or other health care facilities licensed by
the State of Mississippi, physicians, nurses and any other personnel who are duly licensed to practice in a hospital or
other health carc facility licensed by the State of Mississippi. It is not intended that the insurance plan authorized by this
act shall become a permancnt facility.

shall be on an actuarially sound basis and calculated to be self-supporting.

(6) Every participant in the plan shall:
() File with the board a written agreement, the form and substance of which shall be determined by the board, signed

by a duly authorized representative of the participant, that the participant will provide services to (i) Mcdicaid recipients,

(ii) State and School Employees Health Insurance Plan participants, and (iii) Children’s Health Insurance Program
participants. The agreement must provide, among other things, that the participant will provide services to Mcdicaid
recipients, State and School Employees Health Insurance Plan participants, and Children's Icalth Insurance Program
participants in a manner that is comparable to the services provided to all other patients and shall be made without
batance billing to the patient; and

(b) Pay all asscssments and premiums established by the board.

OHIO
TITLE XLVII [47) OCCUPATIONS -- PROFESSIONS
CHAPTER 4769: BALANCE BILLING OF MEDICARE BENEFICIARIES
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ORC Ann. 4769.01 (Andcrson 2002)

§ 4769.01 Definitions.

As used in this chapter:

(A) "Mecdicare" means the program established by Title XVIII of the "Social Security Act," 49 Stat. 620 (1935), 42
US C.4, 301, as amended.

(B) " Balance billing * mcans charging or collecting from a Mcdicare beneficiary an amount in excess of the
Medicare reimbursement rate for Medicare-covered services or supplies provided 10 a Medicare beneficiary, except
when Medicare is the secondary insurer. When Medicare is the secondary insurer, the health care practitioner may
pursue full reimbursement under the terms and conditions of the primary coverage and, if applicable, the charge allowed
under the terms and conditions of the appropriate provider contract, from the primary insurer, but the medicare
beneficiary cannot be balance billed above the medicare reimbursement rate for a medicare-covered service or supply. *
Balance billing " does not include charging or collecting deductibles or coinsurance required by the program,

CASE NOTES AND OAG
1. (1996) Ohio statutes prohibiting the balance billing of Medicare bencficiarics arc not precmpted by the Mcedicare
Act; Downhour v. Somani, 85 F3d 261 (6th Cir.).

PENNSYLVANIA STATUTES,
TITLE 35. HEALTH AND SAFETY ; CHAPTER IF. HEALTH CARE PRACTITIONERS MEDICARE FEE
CONTROL ACT
35 P.S. § 449.33 (2002)

The following words and phrases when used in this act shall have the meanings given to them in this section unless the
context clearly indicates otherwise:

" Balance billing. " To charge or collect from a beneficiary of health insurance under Title X VIII of the Social
Sccurity Act (Public Law 74-271, 42 US.C. § 30/ et seq.), known as the Medicare Program, an amount in cxcess of the
reasonable charge for the service provided, as determined by the United States Sccretary of Health and Human Services.

§ 449.36. Notice 10 Medicarc beneficiaries
(a) PRACTITIONER'S DUTY.--A SIGN WHICH SETS FORTH THE FOLLOWING SHALL BE POSTED BY
LICENSED HEALTH CARE PRACTITIONERS WHO TREAT MEDICARLE BENEFICIARIES:

(1) The rights of Medicare patients under this act.

(2) The identification of the Department of State as the proper State agency to receive patients' complaints relating to
balance billing prohibited under this act.

(3) The address and telephone number of the Department of State.
§ 449.36. Notice to Medicare beneficiarics

(a) PRACTITIONER'S DUTY .--A SIGN WHICIH SETS FORTH THE FOLLOWING SHALL BE POSTED BY
LICENSED HEALTH CARE PRACTITIONERS WHO TREAT MEDICARE BENEFICIARIES:

(1) The rights of Mcdicare patients under this act.

(2) The identification of the Department of State as the proper State  agency to reccive patients' complaints relating to
balance billing prohibited under this act.

UTAH CODE ANNOTATED
TITLE 31A. INSURANCE CODE ; CHAPTER 26. INSURANCE ADJUSTERS; PART 3. CLAIM PRACTICES
Utah Code Ann, § 31A-26-301.5 (2003)

§ 31A-26-301.5. Health care claims practices
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(1) Except as provided in Section 31A-8-407, an insured rctains ultimate responsibility for paying for health care
services the insured receives, If a service is covered by one or more individual or group health insurance policics, all
insurers covering the insured have the responsibility to pay valid health care claims in a timely manner according to the
terms and limits specified in the policies.

(2) (a) Except as provided in Section 31A-22-610.1, a health care provider may bill and collect for any deductible,
copayment, or uncovered service.

(b) A health care provider may bill an insured for services covered by health insurance policies or may otherwise
notify the insured of the expenses covered by the policies. However, a provider may not make any report to a credit
burcau, use the services of a collection agency, or use methods other than routine billing or notification until the later of:

(i) the expiration of the time afforded to an insurcr under Section 31A-26-301.6 to determine its obligation to pay
or deny the claim without penalty; or

(ii) in the case of medicare beneficiarics or retirces 65 years of age or older, 60 days from the date medicare
determines its liability for the claim.

(c) Beginning October 31, 1992, all insurers covering the insured shall notify the insured of payment and the amount
of payment made to the provider.

(3) The commissioner shall make rules consistent with this chapter governing disclosure to the insured of customary
charges by health care providers on the explanation of benefits as part of the claims payment process. These rules shall
be limited to the form and content of the disclosures on the explanation of benefits, and shall include:

(a) a requirement that the method of determination of any specifically referenced customary charges and the range of
the customary charges be disclosed; and
(b) a prohibition against an implication that the provider is charging excessively if the provider is:
(i) a participating provider; and
(ii) prohibited from balance billing,

HISTORY: C, 1953, 31A-26-301.5, cnacted by L. 1992, ch. 291, § 12000, ch. 198, § 2; 2001, ch. 240, § 1.

VERMONT STATUTES ANNOTATED
TITLE THIRTY-THREE. HUMAN SERVICES; PART 5. PROGRAMS AND SERVICES FOR VULNERABLE
ADULTS; CHAPTER 65. MEDICARE AND GENERAL ASSISTANCE BENEFICIARIES; BALANCE BILLING
33 V.S.A. § 6508 (2003)

§ 6508. Report required

On or before January 15 of cach ycar up to and including 1992, the department of aging and disabilitics shall evaluate
the effect of this chapter and report its findings to the chairpersons of the scnate and house health and welfare
committecs. At a minimum, the report shall address the following: inquiries or complaints reccived by the depariment of
aging and disabilitics concerning physician balance billing practices, changes in actual billing of Medicare
beneficiaries for physician services, issucs relating to access to physician services for beneficiarics, and any other
information necessary to enable the committees to assess the effect of this chapter on physicians and beneficiarics. In
compiling its report, the department of aging and disabilities shall consult with the secretary of state, the carrier for
Medicare physician services for Vermont, and the professional societies of professions affected by this chapter.

HISTORY: Added 1987, No. 51, § 1; amended 1989, No. 219 (Ad). Sess.), § 9(a).

CODE OF VIRGINIA
TITLE 32.1. HEALTH; CHAPTER 5. REGULATION OF MEDICAL CARE FACILITIES AND SERVICES
ARTICLE 1.1. CERTIFICATE OF QUALITY ASSURANCE OF MANAGED CARE HEALTH INSURANCEPLAN
LICENSEES
Va. Code Ann. § 32.1-137.1 (2003)
§ 32.1-137.1. Dcfinitions
As used in this and the following article, unless the context indicates otherwise:

"Managed care health insurance plan” means an arrangement for the delivery of health care in which a health carricr as
defined in § 38.2-5800 undertakes to provide, arrange for, pay for, or rcimburse any of the costs of health care services
for a covered person on a prepaid or insured basis which (i) contains one or more incentive arrangements, including any
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credentialing requirements intended to influence the cost or level of health care services between the health carrier and
one or more providers with respect to the delivery of health care services; and (ii) requires or creates benefit payment
differential incentives for covered persons to use providers that are directly or indirectly managed, owned, under
contract with or employed by the health carrier. Any health maintenance organization as defined in § 38.2-4300 or
health carrier that offers preferred provider contracts or policies as defined in § 38.2-3407 or preferred provider
subscription contracts as defined in § 38.2-4209 shall be deemed 10 be offering one or more managed care health
insurance plans. For the purposes of this definition, the prohibition of balance billing by a provider shall not be
deemed a benefit payment differential inceative for covered persons to use providers who are directly or indirectly
managed, owned, under contract with or employed by the health carrier, A single managed care health insurance plan
may encompass multiple products and multiple types of benefit payment differentials; however, a singlc managed care
health insurance plan shall encompass only one provider network or set of provider networks.

§ 38.2-5800. Definitions
As used in this chapter:

"Managed care health insurance plan” or "MCHIP" means an arrangement for the delivery of health care in which a
health carrier undertakes to provide, arrange for, pay for, or reimburse any of the costs of health care services for a
covered person on a prepaid or insured basis which (i) contains one or more incentive arrangements, including any
credentialing requirements intended to influence the cost or level of health care services between the health carrier and
one or more providers with respect to the delivery of health care services and (ii) requires or creates benefit payment
differential incentives for covered persons to use providers that arc directly or indirectly managed, owned, under
contract with or employed by the health carrier. Any health maintenance organization as defined in § 38.2-4300 or
health carricr that offers preferred provider contracts or policies as defined in § 38.2-3407 or preferred provider
subscription contracts as defined in § 38.2-4209 shatl be deemed to be offering one or more MCHIPs. For the purposes
of this dcfinition, the prohibition of balance billing by a provider shall not be deecmed a benefit payment differential
incentive for covered persons to usc providers who are directly or indirectly managed, owned, under contract with or
employed by the health carrier. A single managed care health insurance plan may encompass multiple products and
multiple types of benefit payment difTerentials; however, a single managed care health insurance plan shall encompass
only onc provider network or set of provider networks.

Virginia H.B. 1044, 2006 SESSION, Enacted - Final, March 31, 2006, An Actto amend and recnact Sections 38.2-
4300, 38.2-4307.1, and 38.2-5800 of the Code of Virginia, relating to the regulation of health maintenance
organizations.

OTHER LAWS WITH NARROW FOCUS OR CIRCUMSTANCES

Arkansas also enacted a law. A.C.A. § 11-9-118 (2003), in April 2001 to prohibit providers from balance billing
heaith insurance consumers in the event of the financial difficulty or insolvency of an HMO. One new law prohibits
health care providers from attempting to collect from an enrollee for covered services that fall under the payment
liability of an HMO. It includes an emergency clause because legislators felt that compliance with contractual terms by
the providers was failing. The provisions in the act imposc a penalty of not less than $150 or more than $1,500 for
violations subject to the provisions.

Additional resources:

A definition of balance billing - published by answers.com



80th Percentile Benchmark for Biling Codes in an Area (Emergency)

CPT Code 99285 : Emergency department visit, Problem with Significant Threat to Life or Function

Primary Medicare % of Primary Medicare % of
In Network Medical | Facility Limiting Me;icare Out-of-Network Medical Facility Limiting M :iicare
Procedure e Procedure Charge =
WA (King County) | $455.00 | $199.74 228% WA (King County) | $1,177.00 $199.74 589%
WA (Spokane) $480.00 | $190.89 251% WA (Spokane) $1,874.00 $190.89 982%
AK $404.00 | $266.59 152% AK $1,057.00 | $266.59 396%
VT $257.00 | $184.21 140% VT $614.00 $184.21 333%
OR (Eugene) $370.00 | $187.10 | 198% OR (Eugene) $1,241.00 | $187.10 | 663%
OR (Portland) $350.00 | $192.51 182% OR (Portland) $909.00 $192.51 472%
ID $317.00 | $177.23 179% ID $667.00 $177.23 376%
ND $146.00 | $182.88 80% ND $376.00 $182.88 206%
MT $310.00 | $195.53 159% MT $785.00 $195.53 401%
WY $474.00 | $188.18 252% WY $1,262.00 | $188.18 671%
DE $263.00 | $195.52 135% DE $651.00 $195.52 333%
Average 178% Average 493%

Information from FairHealth and CMS




CPT Code 99284: Emergency department visit, Problem of High Severity

Primary Medicare % of Primary Medicare % of
In Network Medical | Facility Limiting . Out-of-Network Medical Facility Limiting .
Procedure Clarge WIREECIE Procedure Charge MIBHicanE
WA (King County) | $278.00 | $135.71 | 205% WA (King County) $599.00 |S135.71| 441%
WA (Spokane) | $479.00 | $190.89 | 251% || WA (Spokane) | $1,269.00 | $190.89 | 665%
AK $276.00 | $180.71 | 153% AK $725.00 |$180.71| 401%
VT $174.00 | $125.11 | 139% VT $416.00 | S$125.11| 333%
OR (Eugene) | $235.00 | $127.02 | 185% OR (Eugene) $595.00 |$127.02| 468%
OR (Portland) | $235.00 | $130.74 | 180% OR (Portland) | $626.00 | $130.74| 479%
ID $167.00 | $120.29 | 139% ID $242.00 |$5120.29| 201%
ND $129.00 | $124.20| 104% ND $345.00 |$5124.20| 278%
MT $197.00 | $S132.76 | 148% MT $368.00 |S132.76| 277%
WY $304.00 | $127.78 | 238% WY $769.00 |S127.78| 602%
DE $242.00 | $S132.75| 182% DE S$445.00 |$132.75| 335%
Average 175% Average 407%

Information from FairHealth and CMS




CPT Code 99283 Emergency department visit, moderately severe problem

Primary Medicare % of Primary Medicare % of
In Network Medical | Facility Limiting ) Out-of-Network Medical Facility Limiting ]
Procedure Eharge Maticare Procedure Charge Mecicare
WA (King County) 515700 57159 219% WA (King County) $37800 $7159 528%
WA (Spokane) | $251.00 | $68.33 | 367% WA (Spokane) | $669.00 | $68.33 | 979%
AK $206.00 | $69.97 | 294% AK $693.00 | $69.97 | 990%
VT $92.00 | $65.98 139% VT $219.00 | $65.98 332%
OR (Eugene) | $171.00 | $66.95 | 255% OR (Eugene) S447.00 | $66.95 | 668%
OR (Portland) | $158.00 | $68.95 | 229% OR (Portland) | $400.00 | $68.95 | 580%
ID $135.00 | $63.40 213% ID $296.00 | $63.40 | 467%
ND $63.00 | $65.50 96% ND $185.00 | $65.50 282%
MT $113.00 | $69.96 | 162% MT $299.00 | $69.96 | 427%
WY $213.00 | $67.36 | 316% WY $478.00 | $67.36 | 710%
DE $105.00 | $69.97 150% DE $266.00 | $69.97 380%
Average 222% Average 577%

Information from FairHealth and CMS




Balance Bill (n): An unexpected bill sent by a hospital, doctor, or clinic for an amount beyond that paid by the patient’s insurance.

Balance Billing: How Are States Protecting
Consumers from Unexpected Charges”

How seven states—California, Colorado, Florida, Maryland, New Mexico, New York,
and Texas—have approached protecting consumers from certain types of balance billing.
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Introduction

Large bills from an out-of-network health care provider
can be an unexpected surprise to consumers who did
not knowingly decide to obtain health care outside the
plan’s provider network. As health plans embrace tighter
networks as a tool for improving quality or reducing
premiums, the potential for such bills may grow.
Although insurers may protect their plan members in
some cases, there is no broad protection from these types
of bills in federal law or in most states. Several states
have acted to protect consumers from the need to pay

What Is a Balance BIll?

Americans purchase health insurance to protect
themselves against the cost of care for a significant
illness or health condition. In doing so, they hope to
protect themselves against large and unaffordable bills
from health care providers. Yet even with insurance,
some consumers face bills for the difference between
an insurer’s payment to the provider and the provider’s
charges, often referred to as balance bills or surprise
bills.! These bills occur most often when consumers
receive covered services from out-of-network providers.
Large balance bills are often stressful for consumers and
are a significant source of medical debt.?

Most health insurance plans for working-age Americans
today involve a provider network.* Networks can take the
form of a closed network in many health maintenance
organizations (HMOs) or exclusive provider organizations
(EPOs), in which the plan normally pays only for care
delivered by a network provider. Under an open network,
such as a preferred provider organization (PPO) or other
point-of-service plans, the plan typically covers out-of-
network care, but imposes higher cost sharing or a higher
deductible when using out-of-network providers. PPOs
are the most common insurance choice, at least for those
with employer-based coverage.’> Some consumers elect to
enroll in plans with more restricted networks, most often
when these plans are available at lower premiums. For
other consumers, especially those who value their existing
relationships with providers, easier access to providers
outside the network may be preferable.

e Billing w Are States Protecting Consumer

balance bills, at least in emergency situations. New York
started implementation of expanded protections in April,
providing a test of what may be the most comprehensive
state approach to date. But even these states have
struggled with how to implement protections while
balancing legitimate interests of health plans and health
care providers. This issue brief summarizes and compares
seven state approaches to protecting consumers from

balance billing.

Typically, when a consumer uses a network provider, the
consumer is held harmless; in other words, the consumer
does not have to pay the difference between the insurer’s
coverage and the provider’s billed charges. This assurance
is based on the network contract between the plan and the
provider and on state laws regulating these relationships.
But when a consumer uses a non-network provider, there
is often no contractual relationship to prevent the provider
from balance billing the consumer regardless of whether
the health plan makes no payment (e.g., closed-network

HMO) or partial payment (e.g., open-network PPO).

Provider networks involve a set of agreements among

the plan, the health care provider, and the plan enrollee.
Network providers agree to accept a payment rate that
may be less than they would charge on the open market,
but in return they expect to get a higher share of business
from the plan’s enrollees. The plan selects providers based
on providers” willingness to accept these lower rates,

the plan’s need to have adequate providers to serve their
policyholders, and the goal of maintaining high-quality
care. Consumers, in selecting a plan, may consider the
tradeoffs between broader networks and lower premiums.
But in selecting a plan, they should understand the
financial consequences of obtaining care outside the
network. Network negotiations and thus the ultimate
costs—premiums and other cost sharing—borne by plan
enrollees are influenced by factors such as the market
concentration of providers and health plans.
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Scenarios for Balance Billing

Consumers receive care from non-network providers in a
variety of scenarios. Depending on the scenario, the legal
and financial consequences differ.

® Scenario I: Informed Use of Non-Network Providers.
In the simplest and probably most common scenario,
the consumer makes a voluntary, informed decision
to go out of network for a particular service. For
example, he or she may want to receive a surgical
procedure from a particular surgeon who does not
participate in the plan’s network. The consumer is
aware that he or she will be responsible either for the
entire bill (if enrolled in a closed-network plan) or will
pay both higher cost sharing and a balance bill for the
amount by which the provider’s charge exceeds the
health plan’s payment for out-of-network care.

© Scenario 2: Emergency Settings. In this scenario, the
consumer has some type of medical emergency and
is taken to a hospital for emergency care.® Even if the
consumer makes sure to go to a network hospital,
there is no certainty that the emergency department
(ED) is staffed by network providers. In these
situations, the consumer has little or no ability to
choose a network or non-network provider. Most
consumers probably assume that the network hospital
is staffed by network physicians and other health
professionals. In reality, this is not always the case.
Data are not widely available to track how often these
situations arise. But a recent study of networks for
the three largest insurers in Texas found that at least
one of five in-network hospitals had no in-network
emergency department physicians (for one of these
insurers, over half of the network hospitals had no
in-network ED physicians).” In some emergency
situations in which the consumer is treated by a
non-network provider, the health plan may agree to
reimburse the provider at a certain level, but a provider
can balance bill the consumer for any additional
charges since there is no contractual obligation to

accept the health plan’s payment as payment in full.

®  Scenario 3: Surprise Billing Situations in a Network
Hospital. Beyond the emergency context, consumers
may still find themselves in scenarios in which they
are treated unexpectedly by a non-network provider.

s Protecting Consumers

One common situation occurs when the consumer
makes sure to identify an in-network hospital and
providers to perform a procedure or service, but still
encounters non-network providers in other roles.
This could occur when a woman arranges to have
her baby delivered by a network obstetrician and
hospital, but the anesthesiologist is not part of her
health plan’s network. Or it could occur when an
individual arranges for knee replacement surgery
with a network surgeon but the assistant surgeon or
surgical assistant helping with the surgery and the
radiologist performing the MRI are not in network.
Another scenario arises following an emergency
department encounter when the patient is stabilized
and no longer in emergency care. Follow-up care
during the hospital stay may be provided by an out-
of-network cardiologist, infectious disease specialist,
or physical therapist. The non-network providers in
these situations can bill the patient, and there is no
guarantee how much the insurer will pay (if at all) for
coverage for these types of “surprise bills.”

®  Scenario 4: Consultations or Services Outside the
Network. While the above scenarios are the most
common, situations may also arise in which the
consumer needs a consultation with or services from
a specialist not in a health plan’s network. This could
occur when there are gaps in the plan’s network or
when network directories are inaccurate. In theory,
this situation allows all parties involved more time to
identify the possibility of an uncovered charge than in

emergency or surprise bill scenarios.

There are few sources of data that document how
frequently these situations occur, although a study

of 2004 claims data found that out-of-network care
represented 10 percent to 13 percent of charges in PPOs
or similar plans.® According to a survey-based analysis
conducted in 2011, 8 percent of consumers used an out-
of-network physician, most frequently in the emergency
department. About 40 percent of those consumers (3
percent of the overall sample) went out of network
involuntarily at least once over a 12-month period—
more frequently in inpatient or ED settings.” Decisions
by health plans to offer narrower networks could increase
the potential for balance billing.'®




Balance Billing: How

Protecting Consumers

Federal law does not currently protect consumers from
balance billing or surprise billing in these scenarios. The
Affordable Care Act (ACA) only guarantees that the
health plan must provide coverage for emergency services
even if the providers are out of network (Scenario 2).!!
Specifically, the plan must pay these out-of-network
providers the greatest of the plan’s median payment
amount for in-network providers, a payment based on the
methods the plan generally uses to determine payments
for other out-of-network services (e.g., a percentage of
usual and customary fees), or the amount that Medicare
would pay for the service.”> When providers are paid
adequately, they are less likely to balance bill. But some
providers may not consider these amounts adequate, and
the ACA neither prohibits balance billing nor requires

the plan. to hold the consumer harmless. Furthermore,
ACA rules do not apply to situations in which a consumer
unknowingly receives care from an out-of-network
provider (Scenario 3) or in which in-network providers are
unavailable (Scenario 4).

States take various approaches to protecting consumers
from balance billing. Nearly all states require HMO
contracts to hold consumers harmless when they go to
in-network providers; a smaller share apply the same
protections for PPOs." Thus providers participating in

a health plan’s network are obligated under their contracts
with insurers to hold consumers harmless by forgoing
balance bills.

Although most states have no provisions that address
billing for care received from out-of-network providers,
about one-fourth of states have elected to protect
consumers against bills from non-network providers in at
least some circumstances.' Some of these state laws have a
very narrow scope (e.g., one law applies only to ambulance
services). Most state laws apply to emergency services
received from non-network providers (Scenario 2) and less
frequently in surprise billing situations (Scenario 3).

Some states have limited these protections to a subset

of insurance products; for example, more states apply
protections to HMOs than to PPOs."

Under federal law, employer-sponsored plans that are self-
funded by the employer are generally exempt from state
regulation.! Thus, consumers with self-funded employer
health plans must use network providers to avoid
receiving balance bills. In practice, employer-sponsored

Are States Protecting Consumers from Unexpected Charges?

What Should Consumers Do To
Prevent Unexpected Charges?

e When possible, use provider directories and
other plan-provided information to locate in-
network providers.

e When possible, ask providers whether they are in
the plan’s network. If providers are not in network,
ask whether they will accept the plan’s payment
as payment in full.

e |n cases where a provider sends a balance bill,
review the health plan’s explanation of benefits
and any notices about consumer rights.

e Before paying a balance bill, contact both the
health plan and the provider. Ask whether the
plan is willing to pay the bill. If not, ask whether
the provider will accept a lesser amount.

e Contact the state insurance department to see if
any remedy is available under the state’s laws.

plans may elect to take a similar approach as that offered

by some states and protect policyholders from some
balance bills.

In the absence of legal protections, consumers do not
always face balance bills. Even if the plan design is a
closed network, a plan may elect to provide coverage for
selected services delivered by non-network providers.

As noted above, health plan contracts may protect
members who receive emergency services or when the
network cannot meet a particular need. Plans may seek
to negotiate a rate with providers in these situations,

but often pay the full billed charges to ensure that their
members are “kept out of the middle” and protected
from a balance bill.”” These situations could be limited to
requests by members or their providers, but in some cases
plans may elect to use their discretion more broadly.

Alternatively, some providers elect to write off the unpaid
amounts after insurers make a payment, either by not
sending a balance bill or not making active efforts to
collect payment from the patient. Providers may do so

to preserve a good doctor-patient relationship. Some
hospitals have sought to make sure that facility-based




physicians participate in the same networks that include
the hospital. But narrower networks have made this more
difficult, especially when excluded providers respond with

3alance Billing
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high charges. For example, United Healthcare in Missouri
recently decided to stop paying the full charges of non-
network emergency department physicians.'s

Purpose of Study and Methodology

To protect consumers from balance billing, some states
focus narrowly on making consumers aware of the
potential financial consequences when going out of
network. Other states focus on removing the consumer
from payment disputes by regulating the amount of

payments from the insurer to the out-of-network provider.

In an effort to determine how states are protecting
consumers from balance billing, we analyzed the legal

Four key elements are highlighted in state approaches to
protecting consumers from balance billing. The states
in this study use a variety of these elements in different

combinations, as described in the next section.

Disclosure and Transparency. Several states have
taken steps to help make consumers aware that they may
face balance bills in situations where they are unable

to use network providers in emergencies (Scenario 2)

or encounter out-of-network providers as part of a care
team when they use network providers (Scenario 3).

It is the standard in many states to require insurers to
have language in notices and plan summaries about the
financial consequences of going out of network. Some
states go beyond that to require notices to consumers

at the point of service describing the potential for
seeing a non-network provider and receiving a balance
bill. Other state provisions are aimed more broadly at
bringing greater transparency to networks and medical
bills by providing consumers with information on the
composition of the plan’s network, such as accurate
provider directories. In addition, some states seek to
make public specific information on the cost of using

a non-network provider and summary information on
how often network hospitals have non-network providers
delivering care (e.g., non-network emergency physicians
in a network hospital).

framework in seven states: California, Colorado, Florida,
Maryland, New Mexico, New York, and Texas. We
chose these states because they represent a range of state
approaches to balance billing protections. In addition

to analyzing state laws, we conducted 19 interviews

with state regulators, insurers, providers, and consumer
advocates from our study states to gain a comprehensive
understanding of how state laws are affecting consumers’
experiences with surprise bills.

Specific Elements of Consumer Protection

Balance Billing Prohibitions. Several states protect
consumers more directly by prohibiting non-network
providers from billing patients, beyond any allowed

cost sharing, in certain situations. States are more likely
to address the emergency setting (Scenario 2), but

some states have also sought to address surprise billing
(Scenario 3). In some states, the ban applies only if the
non-network provider accepts payment for the claim
directly from the insurer based on an assignment of
benefits. Assignment of a claim means that the consumer
transfers the right to reimbursement to the provider, who
becomes entitled to direct payment from the insurer (even
though there is no network relationship between the plan
and provider). In states taking this approach, providers
agree to accept the plan’s payment as payment in full, and
the consumer is liable only for applicable cost sharing.
Physician groups often advocate for assignment in these
situations, since it is easier to collect payments from
insurers than from patients.

Hold Harmless Provisions. An alternative to a ban
on balance billing is to require that insurers hold plan
members harmless by paying providers their billed
charges (or some lower amount that is acceptable to the
provider) in situations such as emergency care. From the
consumer’s perspective, either a ban on balance billing
or a hold harmless rule yields the same result, although
practical matters may complicate the effectiveness of




both approaches. For example, hold harmless rules could
require the consumer to be aware of their ability to pass
the bill to the insurer rather than pay the billed amount.
Also, the costs incurred by insurers will eventually be
passed to consumers through higher premiums.

Adequate Payment. Although both balance billing
prohibitions and hold harmless provisions achieve the
goal of protecting the consumer, they may leave health
plans and providers in conflict over the question of
adequate payment. Some states have specific rules to set

Balance Billing: How Are S

payment rates for these situations, for example requiring

that insurers pay non-network providers at the usual and
customary rates they pay to network providers. Other
states, instead of setting a specific rate, refer providers
and insurers to an independent mediation or dispute
resolution process to settle on a fair rate of payment.
These mechanisms help to protect consumers because
they allow both providers and health plans to know what
they will pay or be paid, which in turn helps to address
the conflicts over payment.

How States Use Elernents of Consumer Protection

California takes a direct approach to protect consumers
by prohibiting physicians from balance billing in
emergency cases (Scenario 2). The policy, established

by the Department of Managed Health Care (DMHC),
treats all emergency department services as in network
and applies only to plans under the jurisdiction of the
DMHC, not the Department of Insurance.'” Generally
HMOs and PPOs fall under DMHC jurisdiction,

representing most of the market.?> 2!

As part of the rules, California requires that plans pay
providers a “reasonable and customary” payment rate.

It goes beyond “usual and customary” in that payment
must be based on “statistically credible information that
is updated at least annually” and must take into account
factors such as the provider’s training and experience,
the nature of the service provided, and fees usually
charged by a provider.”? As one stakeholder reports, the
provider and the plan “have to work it out,” but “no one
thinks the standard is completely clear.” If providers are
unhappy with the plan’s payment, they can use the state’s
voluntary, non-binding independent dispute resolution
process (IDRP).2 Although disputes between plans and
providers are common, respondents indicate that use of
this voluntary process is limited.*

California has no disclosure requirements beyond the
standard information required at the point of service
regarding the use of out-of-network providers. In the
view of one stakeholder, disclosure may be valuable
in principle, but it does not provide the type of
consumer protection achieved by a state’s prohibition
on balance billing.

Colorado takes a policy approach that differs from that
used in California. The state treats covered services by

non-network providers at a network facility as if they

are in network and requires health plans to hold their
members harmless in both emergency and surprise billing
situations (Scenarios 2 and 3) when patients are treated in
network facilities, as well as for referrals when the plan’s
network is deemed inadequate (Scenario 4).%

The Colorado approach thus puts the burden on health
plans to pay the provider’s billed charge or some other
amount that is agreeable to the provider. Nevertheless,
one insurer reports that the consumer protections are
working well, although acknowledging that health plans
typically must pay the provider’s full billed charges and
rarely are able to negotiate rates. Another stakeholder
suggests there is a gap in the protections for consumers
with high-deductible health plans, in which the plan
cannot pay if the member has not met the deductible.?
In these situations, the member must challenge the
provider on the amount billed in order to avoid paying

full billed charges.

Florida has a statute that takes the same general
approach as California by prohibiting balance billing

for emergency services (Scenario 2), but only for HMO
products. In these situations, plans are required to pay the
lesser of the provider’s charges, the usual and customary
charges for similar services in the community, or a
charge mutually agreed to by the plan and the provider.”
Florida also prohibits out-of-network providers from
balance billing HMO patients for covered services that
are authorized by the HMO.?® Regulators interpret the
statute as prohibiting balance billing for any ancillary
services provided to a patient in an in-network hospital if
admitted by an in-network physician, including services
by non-network providers.
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If disputes arise, the state has an independent dispute
resolutions (IDR) process administered by a third party.?’?
The IDR process is rarely used, in part because providers
perceive that decisions tend to favor insurers or because
providers would have to pay for the cost of the IDR if
they are unsuccessful.

Maryland protections originally applied only to
consumers enrolled in HMOs, and some balance billing
protections were expanded in 2010 to PPO enrollees.
Maryland prohibits providers from balance billing HMO
consumers for covered services including but not limited
to emergency services (Scenarios 2 and 3). HMOs must
hold consumers harmless for covered services provided by
out-of-network providers and pay at prescribed rates; for
example, provider rates for emergency services are based
on Medicare reimbursement rates.* The PPO law grants
the protection against balance billing to patients who
assign benefits to their physicians.®* For physicians who
are not hospital-based or on-call, however, the prohibition
on balance billing applies only if the patient assigns
benefits to the physician and the out-of-network physician
fails to disclose certain information to consumers prior to
providing health care services, including an estimate of
the cost of services and a statement that the physician can
balance bill for covered services.*

Stakeholders generally believe that the state’s laws are
working well for consumers, and a 2015 report by the
Maryland Health Care Commission on the extension
to PPOs concluded that “the law, generally, achieved its
intended purpose.”®® One stakeholder characterizes the
PPO law this way: “We are still seeing balance billing
occur, but it’s not as prevalent as it used to be.” There
are gaps, however. Several stakeholders note that there
is currently no balance billing protection for costly air
ambulance services and for services of non-physician
providers (e.g., hospital-based surgical assistants).

Maryland’s approach is distinctive in two respects.

First, it does not incorporate a dispute resolution process.
Second, Maryland has specific requirements for payment
levels that must be met by health plans for different types
of health services and different types of physicians.>4

For example, for services other than evaluation and
management, an HMO must pay at least 125 percent

of the average rate it paid during the previous calendar
year.> A PPO must pay 140 percent of the average rate
paid the previous year or the average rate paid in 2010

to an on-call physician.*¢

New Mexico was included in this study to illustrate
what happens in a state that has no specific state
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legislation to address balance billing by out-of-network

providers. Because we focused on a single state in this
situation, we cannot say whether it is representative of
other states without legislation. A stakeholder in New
Mexico reports that the state has relatively few providers,
and so health plans tend to have contracts with most
providers in the state. As a result, legislation to protect
consumers from balance billing situations has not been
necessary because balance billing occurs infrequently.
One stakeholder notes that at least one health plan

often holds their members harmless when non-network
providers are used, despite the absence of any requirement
to do so. This includes paying the full-billed charges to
protect their members if they cannot work out a lower
payment with the provider. If the providers in these
situations are unwilling to negotiate, the health plan
apparently chooses to pay full billed charges to protect
their members.

New York is the only state to combine various elements
of consumer protection for Scenarios 2 and 3, including
disclosure, transparency, and a process to resolve payment
disputes. The new law, enacted in April 2014, went

into effect starting April 1, 2015 for any new insurance
contract or contracts renewed after March 31, 2015.
The law builds on some existing protections that applied
to HMOs but not to other insured products. The
stakeholders we interviewed generally agree with the
principles enshrined in the law, and since enactment,
the state has consulted closely with stakeholders to work
through implementation details and guidance.

Under the new law, the state bans balance billing by
providers in emergency situations. It extends that
protection to surprise billing and other situations, as

long as the consumer assigns the provider’s claim to

the insurer.?® Thus, in surprise billing situations where
assignment is in place, no balance bill can be charged to
the consumer. The link to assignment may have helped
garner support from physician groups, because it makes it
easier for them to collect payments.

New York requires plans to establish a reasonable payment
amount, and plans must disclose their methodology

and how it compares to usual and customary rates,
which are defined as the 80th percentile of the amounts
made available by Fair Health, an independent entity
created in 2009 to maintain a database of charges for
medical procedures.® If the provider is not satisfied with
the amount paid, the state has created an independent
dispute resolution process. The IDR process uses licensed
physicians in active practice; they can choose either the
provider’s original billed charge or the plan’s original




payment—as opposed to any amount in the middle. In
making a decision, the IDR must consider the patient’s
characteristics, the doctor’s training and experience,

and the usual and customary rate based on the Fair
Health data. As an alternative, the parties can negotiate

a settlement on their own and notify the IDR. The IDR
can also direct the parties to negotiate a settlement.*°
The IDR system is designed to create incentives for
providers and plans to set their charges and payments

at more reasonable levels. Stakeholders express cautious
optimism for the IDR process, although they will wait
for some actual experience with the process before
making any final assessments. Some issues remain. One
insurer is concerned that physicians could distort the Fair
Health data by increasing their charges, while a physician
stakeholder worries that the IDR could be complex for
smaller physician practices to navigate successfully.

In the new law, New York includes a more extensive set
of disclosure requirements for health plans, hospitals,
physicians, and other providers.® The goal is to make it
easier for consumers to look at out-of-network benefits
when doing comparison shopping prior to selecting a
plan and to understand the potential charges prior to
using services from an out-of-network provider. One
stakeholder describes the new rules as: “Each party

will be responsible for disclosing the information about
which it has knowledge.” For example, plans are required
to maintain accurate and regularly updated provider
directories, provide clear statements of how bills are
calculated, and provide examples of out-of-pocket costs
for frequently billed services.*> Hospitals are required

to provide lists of their standard charges, the insurance
plans with which they participate, and whether their
employed or contracted physician groups participate in
these insurance plans.®> Physicians are required to make
available their participation status with health plans and
their “reasonably anticipated charges” (on request).*¢
Also, if a doctor is scheduling a hospital service and that
particular doctor knows who else is going to be providing
additional services or “be in the room,” he or she must
disclose whether those doctors participate with the

patient’s insurance.?

Texas provides varying protections for each of three
product types. For HMOs, regulators interpret the law to
hold consumers harmless for emergency services (Scenario
2) and when medically necessary covered services are not
reasonably available from in-network providers, including
some situations in Scenario 3. Some stakeholders report
that the HMO law is confusing for consumers; regulators
indicate that their current interpretation and practice will
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be more clearly articulated in upcoming regulations.

Regulators believe that their current approach has resulted
in few balance billing issues for HMO enrollees, but other
stakeholders are concerned that the protections “may not
always translate into practice.”” Similarly, Texas rules
require EPOs to hold consumers harmless when they
cannot reasonably use a preferred provider, including
emergencies; regulators indicate that this approach also
includes surprise billing situations.®®

For PPOs, its most popular product, Texas relies primarily
on disclosure and mediation to help consumers, but does
not guarantee that consumers are protected from balance
billing. Pursuant to 2013 rules, PPO plans in Texas must
provide up-to-date provider directories. Directories must
identify hospitals that have agreed to facilitate the use

of preferred providers and must disclose the percentage
of out-of-network claims filed by providers at each
contracted hospital, by provider type.#” Directories must
also identify all contracted providers at network facilities
and specify those facilities without any contracts with a
particular type of provider.® In order for a network to

be adequate, at least one hospital must be available where
all types of facility-based physicians are available in
network. If there is a sudden decrease in the availability
of a type of facility-based provider, plans must post this
on their website.”!

The state also requires that PPOs provide general
disclosures informing consumers that they may receive
care from out-of-network providers, but one stakeholder
points out that consumers “have to know to ask” which
providers are in network. PPO and EPO consumers can
also receive information about their right to get estimates
of the amounts the plan will pay, if they request this
information from their health plan.® In addition, the
state collects information from insurers on frequently
used services, including charges and actual paid amounts
in and out of network. The state then publishes the
information on a website that identifies costs for out-
of-network care. One stakeholder, however, told us that
there have been problems with inconsistencies in the cost
data that are reported, resulting in a recent proposal by
the department of insurance to refine its data collection.
Another believes the state is “making progress,” but found
it “not so clear that [state efforts have] made a difference.”
On the other hand, regulators believe improvements will
be seen as the recent rules begin to have an impact.

When out-of-network services are provided in an
emergency or inadequate network situation, Texas law
requires that PPOs pay at least the usual and customary
rate for the services in the area. It has also established




a mediation process and allows consumers to initiate

mediation if the balance bill from a single out-of-network
provider based at a facility exceeds $1,000 (bills from
multiple providers involved in one service may not be
combined).’* Providers must inform consumers of their
right to mediation when balance billing, and insurers
must do so in the explanation of benefits. The mediation
evaluates whether the provider’s charge is excessive and
whether the amount the insurer paid meets the usual

and customary standard. Stakeholders report that few
consumers use the process; many cases never go to
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mediation because the parties settle on a payment amount
(some suggest that insurers often pay the full charges).

Of the 900 cases filed in 2014, only one went to actual
mediation, which regulators indicate was the first case

for mediation. Other stakeholders suggest that the

$1,000 threshold limits the availability of mediation,

and that consumers (despite being notified) may not be
aware of their right. A bill to decrease the threshold to
$500 has passed the legislature and is awaiting action

by the governor.
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Our seven study state approaches are summarized in Table 1.

Table 1. Summary of Laws and Regulations Affecting Out-of-Network Balance Billing

in Study States

T T e T e — T —
Hold harmless or es, for Yes Yes, for Yes, for No Yes Yes, for
provider prohibition HMOs and HMO plans | HMOs HMOs and
on balance billing in | some PPOs and tied to EPOs!
emergency situations assignment
(Scenario 2) for PPOs¢*
Hold harmless or No Yes Yes, for Yes, for No Yes, tied to | Yes, for
provider prohibition HMOs® HMOs assignment! | HMOs and
on balance billing in and tied to EPOs
surprise bills assignment
(Scenario 3) for PPOsc¢
Hold harmless or No* Yes No Yes, for No Yes, tied to | Yes, for
provider prohibition HMOs assignment! | HMOs and
on balance billing and tied to EPOst
in other situations assignment ’
(Scenario 4) for PPOs<4
State mediation or Yes, not No Yes, not No No Yes Yes, if more
dispute resolution much used much used than $1,000
process
Disclosure rules No No No Yes No Yes Yes
beyond standard
notices

Sources: Cal. Code Regs. tit. 28, § 1300.71.39; Colo. Rev. Stat. § 10-16-704 (3)(a)(I); Fla. Stat. Ann. § 641.513; Fla. Stat. Ann. § 641.3154; Fla. Admin. Code r. 59A-
12.030; MD. Code Ann. Health-Gen. §§ 19-710(p), 19-710.1 and 19-712.5; MD. Code Ann. Insurance §§ 14-205.2 and 14-205.3; N.Y. Fin. Services Law §§ 601 to
608; N.Y. Comp. Codes R. & Regs. tit. 23 § 200; N.Y. Pub. Health Law § 24 and Insur. Law § 3217-a; Tex. Insur. Code Ann. §§ 1271.055, 1271.155, 1467.051; 28
Tex. Admin. Code §§ 3.3725; 3.3705; 3.3708; 22 Tex. Admin. Code §$ 187.85 to 187.89; proposed regulation 28 Tex. Admin. Code § 11.1611(e).

* Per California’s Knox-Keene Act, regulators indicate that if there is a network gap for medically necessary treatment, plan members may be protected. See Ca. Health
& Safety Code § 1367 and 1367.03. Also, regulators indicate that if consumers relied upon an inaccurate provider directory, he/she can appeal to the Department of
Managed Health Care’s Help Center.

b Under FL. Stat. Ann. § 641.3154, out-of-network providers are prohibited from balance billing for ancillary services when the HMO has authorized the covered
service. Regulators also interpret the statute as prohibiting balance billing for ancillary services when an in-network physician admits the patients to an in-
network hospital.

¢ For PPOs, protection against balance billing does not apply for physicians other than hospital-based or on-call if these other physicians disclose, prior to delivering
services, information on estimated costs and the fact that a balance bill is possible.

4 Assignment means that the consumer transfers the right to reimbursement from the health plan directly to the provider so that the health plan can pay the
provider directly.

¢ Maryland’s pre-disclosure requirements do not apply to hospital-based or on-call physicians and only apply to other out-of-network physicians prior to providing
a service if they want to balance bill.

f Texas regulators indicate that their current interpretation requires HMOs to hold consumers harmless when they receive ER services or when in-network providers
are unavailable for medically necessary covered services; proposed HMO regulations reflect this interpretation. Tex. Insur. Code §§ 1271.055 and 1271.155; see
proposed regulation 28 Tex. Admin. Code § 11.1611(c). For EPOs, Texas rules require the EPO to hold the enrollee harmless when an insured cannot reasonably use
a preferred provider; regulators interpret this to include surprise billing situations. 28 Tex. Admin. Code § 3.3725.

& Texas requires PPOs and EPOs to have a disclosure stating that consumers may be entitled to have their services paid at in-network rates if their reliance on an
inaccurate provider directory causes them to go out of network. For EPOs, the disclosure statement states that if a consumer goes out of network because an
in-network provider is unavailable or the consumer received out-of-network ER care, “the insurer, must, in most cases resolve the non preferred provider’s bill.”
Tex. Admin. Code § 3.3705 (£)(1) and (£)(2). Texas rules further require the EPO to hold the enrollee harmless when an insured cannot reasonably use a preferred
provider. 28 Tex. Admin. Code § 3.3725.
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Cross-Cutting Issues

Several issues arise out of the experiences observed
in the seven study states. These provide potential
lessons for other states that may be considering
regulatory approaches.

Protecting Consumers. Other than in Texas,
stakeholders report that state balance billing legislation
has been reasonably effective in keeping consumers out
of the middle of disputes between non-network providers
and health plans over the correct level of payments.
While protections exist in Texas, there has been
disagreement among stakeholders over the effectiveness
of the protection. Also because Texas law has neither a
ban on balance billing nor a hold harmless provision for
PPOs, it does not offer consumers the same degree of
protection as provided in other states. By contrast, in New
Mexico, which lacks a balance billing statute, consumers
have been protected because of market dynamics that
have generally encouraged broad networks and insurer
practices that include paying full billed charges when
necessary. The steps taken recently by United Healthcare
in Missouri, however, show the limits of private actions
to protect consumers.”

Even in the states with laws in place, however, there are
noteworthy gaps. As noted, some states have segments

of the insurance market (e.g., PPOs in Florida or some
PPOs in California) in which the rules do not apply. And
no state has the ability to address coverage that is self-
funded by employers or unions because these insurance
arrangements are regulated exclusively under federal law.

Emergency Versus Surprise Billing Settings.
There appears to be a greater consensus about protecting
consumers from balance bills in emergency situations
(Scenario 2) than for other surprise billing situations
(Scenario 3). This result is not unexpected since
consumers have the least control in medical emergencies.
Even if the consumer goes to the emergency department
of a network hospital,* he or she has essentially no control
over whether the physicians or other providers who
provide treatment in the emergency department are in
the plan’s network. The surprise bill settings identified in
Scenario 3, however, are starting to attract more attention
from policymakers. Legislation in New York specifically
addresses surprise billing situations, and California
legislators are considering an extension of protections to
these situations.”

Are States Protecting Consumers from Unexpected Charges?

Both Maryland and New York have created a linkage
between assignment of insurance benefits and restrictions
on balance billing (applying to any surprise billing
situations in New York and to some PPO billing disputes
in Maryland). In part, this was a political compromise
whereby physicians obtained an easier means of payment
through assignment in exchange for agreeing not to
balance bill, while insurers consented to assignment

to help protect their members from getting caught in

the middle of a billing dispute. Maryland stakeholders
are generally satisfied with how this limited protection
has worked to date, and New York stakeholders seem
cautiously optimistic.

Balancing Interests of Insurers and Providers.
The difference between a direct ban on balance billing
by providers and requirements on insurers to hold

their plan members harmless mainly revolves around
which stakeholders are at financial risk. Under hold
harmless rules, the insurer is at risk for paying whatever
the provider charges. Under balance billing bans, the
provider is at risk for accepting an amount less than

the amount billed—or even an amount the provider
considers reasonable. To the extent that either stakeholder
is dissatisfied with the process, there is a greater chance
that consumers can get caught in the middle despite the
protections built into law.

To balance the interests of all stakeholders, several states
have either incorporated stronger approaches to setting
rates or included a dispute resolution process. A state
requirement that plans pay based on their own usual and
customary rates, without more specific rules, leaves the
insurers with greater leverage. The Maryland approach
provides enough specificity so that most stakeholders
believe that the system works well enough. Providers had
previously raised concerns that insurers sometimes took
advantage of loopholes to keep payments low, but they
have been alleviated somewhat by statutory adjustments
to the payment formula. Maryland’s reliance in part on
historical payment rates may sometimes disadvantage
certain insurers, but these situations seem uncommon.

One Maryland insurer reports a clear preference for
having a set rate for payment rather than the uncertainty
that may occur under New York’s greater reliance on
dispute resolution. But New York stakeholders believe
that their approach will work for them. One physician
stakeholder emphasizes that a formula fails to recognize




that physicians have different abilities and charge
histories. Although New York does not require that
payments be based on the usual and customary rates
calculated by an independent entity (Fair Health),
those rates could become something of a “safe harbor”
in practice, especially if the IDR process relies heavily
on this standard.

The Role of Mediation and Dispute Resolution.
Mediation or dispute resolution processes have a mixed
record to date in California and Florida. Regulators in
Florida indicate that the potential cost to participate for
providers is a barrier, particularly if they are unsuccessful.
In California, regulators reported that insurers have little
incentive to participate because balance billing is already
prohibited for emergency services.

While the IDR process in New York became effective in
April 2015, some stakeholders hope that the threat of its

use and the procedure for selecting the amount ultimately

paid to the provider will convince both providers and
insurers to charge or pay at more reasonable levels. They
suggest the IDR will be a success if health plans and
providers use the process infrequently. One stakeholder
compared the IDR to the binding arbitration model
that Major League Baseball uses today, which succeeds
by encouraging “bids” that are close enough together to

encourage voluntary settlements in advance of arbitration.

By contrast, stakeholders in Texas suggest that requiring
consumers to initiate the dispute resolution process

poses an overly high barrier to its use, even if the current
$1,000 threshold were lowered. Overall, the success of

a mediation or dispute resolution process appears to
depend both on who initiates the process and the cost of
using the process. Low use of a dispute resolution process
may signal success if it creates an incentive for health
plans and providers to negotiate or accept rates that are
viewed as reasonable.

Disclosure and Transparency. Most of our study
states have made some provisions to improve consumer
disclosures. Disclosure provisions may be used in

lieu of more direct protections (PPOs in Texas) or to
complement other measures (New York). But it remains
an open question how much value consumers derive from
disclosure rules. One consumer advocate suggests that
disclosure rules can yield good information, especially

if it means more accurate and easy-to-use provider
directories; however, she thinks that disclosure does little

to protect consumers from balance billing. At best it helps

a small subset of consumers who take an active role in
reviewing their disclosures. At worst and more likely, as
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some respondents note, it is one more piece of paper that
consumers receive when they have a health care encounter,
without improving their understanding of the financial
implications of receiving in- versus out-of-network care.
At the same time, transparency provisions in Texas have
encouraged data disclosures that have proved valuable for
advocates and journalists who use the data to identify and
highlight problem areas.

Plans have an interest in making sure their members
know which providers are in the network, but insurers’
track record of providing this information has been mixed
at best.”” Some insurers report taking steps to improve
how they provide information. One health plan highlights
its efforts to use care managers to alert members which
specialists are in network when they schedule care—
information that is useful because it arrives at a time
when the member is seeking out new providers.

Impact on the Market. The market environment is
critical because it creates a context for how states approach
consumer protection relative to balance billing. The
design of provider networks vary, in part because the
supply, distribution, and expertise of providers vary from
state to state, as do the concentration and market leverage
of health insurers. In New Mexico, one stakeholder
suggests that the need for state protections is minimal
because there are few non-contracted providers in the
state. In other words, most plans have contracts with
most providers. But in many states, this is not the case.

The presence of non-network physicians and other
providers in network hospitals has been documented

in Texas, but occurs in other states as well. In some
markets, insurers may have the leverage to encourage or
require participating hospitals to guarantee that all of
their clinicians contract with the network. But in many
markets, physicians or other providers have enough
market power to block these efforts. In our stakeholder
interviews, we heard about specialist physicians (e.g.,
anesthesiologists) and other providers (e.g., surgical
assistants) who frequently avoid contracting with
insurer networks. Some stakeholders express concerns
that balance billing restrictions might interfere with
negotiations over networks. For example, a hold harmless
provision might encourage providers to stay outside the
network since they would likely get paid at higher rates
(i.e., their full charges or a regulated rate) if they decline
to participate in a plan’s network.

Narrow Networks. In recent years, insurers have
changed the designs of their provider networks, and many
are offering narrower networks.®’ These changes may lead
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more people to use out-of-network providers and thus
may increase the likelihood of balance billing. While
most respondents indicate that there were no documented
trends in that direction, there have been anecdotal reports
linking balance billing to narrower networks. The trend
could increase the likelihood of surprise billing situations,
in which non-network providers are delivering services in
network hospitals or in which patients are referred to
non-network specialists. It could also lead to more
situations in which network providers are unavailable
(either because of gaps in a network or because network
providers are not taking new patients). Furthermore, the
use of narrower networks could influence the willingness
of health plans and providers to protect consumers in the
absence of legal remedies.

Politics of Balance Billing Legislation. Passing
meaningful consumer protection legislation can be
challenging, particularly since legislators must balance the
interests of insurers, providers, and consumers. Although
all stakeholders may agree that consumers should not

be caught in the middle of payment disputes between
insurers and providers, they tend to disagree on how to
implement that protection. Both the degree of market
concentration and the political clout of providers and
health plans can influence the ability of states to pass
legislation to protect consumers. Some stakeholders

Conclusion

Only a few states have acted through regulations or
legislation to protect consumers against the unexpected
charges that result when providers send balance bills to
their patients. Even those states enacting protections
typically limit their scope to scenarios in which
consumers have limited control: in hospital emergency
departments and when treated by a non-network provider
while in an in-network facility. The states studied for
this report took varied approaches but shared the goal

of ensuring that consumers are not liable for charges

that are mostly outside their control. But the approaches
have different levels of effectiveness. The most effective
protections appear to share two common elements. First,
they do not require active intervention by the consumer.
Second, they have a mechanism, acceptable to both plans
and providers, for determining the amount of payment.

Many consider New York’s new law to be the most

Are States
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suggest that the political clout of Texas physicians

has been a factor in the more modest approach taken
there. Similarly, in the 2015 Florida legislative session, a
subcommittee of the Florida House of Representatives
reported out a bill that would have extended the
prohibition on balance billing in emergency settings to
PPOs. The bill would have also modified the payment
standard to the greater of the negotiated amount, the
in-network amount, or the Medicare allowable amount.!
The bill, however, was not enacted. Although supported
by the insurance industry it was opposed by the Florida
Medical Association. The Colorado Medical Society was
also instrumental in convincing a state Senate Committee
to postpone legislation that would prohibit out-of-network
providers at in-network facilities from balance billing.®®

The comprehensive approach taken in New York, which
tried to balance all stakeholder interests, will be tested

as implementation proceeds. Accompanying issues, such
as the desire of physicians to be paid on assignment

when out of network or the desire of health plans to take
their plan members out of the crossfire, can encourage
agreement on legislation initiatives. Similarly, publicity
over the growth of narrow networks and a push to address
network adequacy in legislation may raise the related issue
of balance billing.

comprehensive approach in this domain; it will thus be
important to monitor its impact.

The necessity of state remedies may be mitigated when
the market environment encourages plans and providers
to resolve bills from non-network providers without
involving the consumer. But publicity over surprise
balance bills can place this issue squarely on the political
agenda and put pressure on stakeholders to find some
common ground. Once a law or regulation is in place,
states often return to the issue to address gaps or solve
unresolved issues. Most states in this study with laws or
regulations on the books (California, Colorado, Florida,
and Texas) are or were considering bills in the 2015
legislative session to expand existing protections.® As seen
from these examples, it may be easier to enact additional
incremental measures after taking some initial steps,
although this does not always guarantee success as seen
recently in Florida and Colorado.




The evolution of provider networks may increase
pressures on states to address balance billing. Colorado
includes network inadequacy as one trigger for requiring
plans to hold consumers harmless when using a non-
network provider in a network hospital; other states may
consider such approaches in the future. Conversely, state
efforts to address network adequacy can help to reduce
opportunities for unexpected bills. If there are a greater
number of situations in which network providers are
unavailable to provide care in emergency departments
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