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STATE CAPITOL 
P.O. Box 110001 

juneau. AK 9981 1-000 I 
907-465-3500 

fax: 907-465-3532 

January 15. 2016 

The Honorable Kevin Meyer 
President of the Senate 
Alaska State Legislature 
State Capitol, Room 111 
Juneau, AK 99801-1182 

Dear President Meyer: 

Governor Bill Walker 
STATE OF ALASKA 

550 West Seventh Avenue. Suite 1700 
Anchorage. AK 9950 I 

907-269-7450 
fax 907-269-7461 

w.vw.Gov.Alaska .Gov 
Governor@Alaska. Gov 

Under the authority of Article III, Section 18 of the Alaska Constitution. I am transmitting a bill 
relating to the Alaska permanent fund and the funding structure for state government 

This bill would establish a new financial model to enable sustainable and stable funding of state 
services and the protection of the permanent fund. To accomplish these goals, additional resource 
revenues would be directed to the permanent fund and the earnings reserve account. This would 
enable greater permanent fund earnings to be generated and remove the damaging volatility from 
the general fund. In turn, a sustainable and stable annual draw from the earnings reserve account to 
the general fund would su,pport state government Additionally, the bill would change the manner in 
which permanent fund dividends are calculated from the current practice of calculating the dividend 
based on investment returns to a process in which the dividend is calculated based on the state's 
receipt of natural resource royalties. Further, the bill would establish a process to assure 
sustainability of state revenues in which the Commissioner of Revenue, in consultation with the 
Alaska Permanent Fund Corporation, would periodically review state financial resources in order to 
recommend whether adjustments should be made to the sustainable draw from the earnings reserve 
account to the general fund. Additionally, the bill provides for inflationary adjustments to the 
sustainable draw beginning in fiscal year 2020. As a result of these changes, the permanent fund 
earnings reserve account would generate predictable and stable revenues for state government. The 
permanent fund dividend would continue, but would reflect the state's success in natural resource 
development rather than investment performance. 

In detail, the bill proposes to amend AS 37.13.010, the Alaska permanent fund, to require that 49.5 
percent, rather than the current approximately 30 percent, of resource royalties would be deposited 
into the permanent fund principal. This would be subject to the condition that the earnings reserve 
account had reached a target balance necessary to provide for a sustainable annual draw of 
$3,300,000,000 billion dollars from that account to the general fund. If the target had not been 
reached, 24.5 percent of the resource royalties would go to the earnings reserve account (0.5 percent 
of mineral lease royalties would continue to go to the school fund) . Additionally. the bill provides 
that up to 100 percent of oil and gas production taxes may be appropriated to the permanent fund 
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or the earnings reserve account. The bill would amend AS 37.13.145(b) to provide that the annual 
transfer from the earnings reserve account to the dividend fund for the payment of dividends would 
be the amount necessary to equal 50 percent of the resource royalties received by the state. In order 
to support this dividend payment, the bill provides that the Legislature may appropriate 50 percent 
of the resource royalties received by the state to the earnings reserve account. Based on these 
changes, income of the permanent fund would no longer be used to calculate the amount available 
for payment of dividends, but instead the dividend would be calculated based on resource royalties 
received by the state. 

To further stabilize the income stream available for state budgets, the bill would amend 
AS 37.13.145 in order to eliminate an annual inflation transfer from the permanent fund earnings 
reserve account to the principal Instead of this transfer, the bill provides for a transfer from the 
earnings reserve account to the permanent fund principal that will occur if the earnings reserve 
account contains more money than needed for a four-year sustainable draw from that account to the 
general fund. If the earnings reserve account has not reached this target balance, the bill provides 
that 100 percent of oil and gas production taxes and up to 24.5 percent of resource royalties may be 
appropriated to the earnings reserve account. 

The bill further amends AS 37.13.145 to establish a process for review by the Commissioner of 
Revenue to determine whether the sustainable draw surn should be adjusted based on an assessment 
of state financial resources. This review would result in a report being submitted to the President of 
the Senate and the Speaker of the House of Representatives. To ensure transparency, the bill would 
require that the information and analysis supporting the report be made available to the public, 
including the Legislature. Additionally, the bill provides for inflation adjustment to the sustainable 
draw beginning in fiscal year 2020. The bill would establish a dividend amount of $1,000 for each 
eligible individual for calendar year 2016. 

The bill is an integral component of the New Sustainable Alaska Plan to provide a balanced and 
sustainable budget for Alaska's long-term fiscal stability. 

I urge your prompt and favorable action on this measure. 

Sincerely, 

'l!~,u~ 
Bill Walker 
Governor 

Enclosure 



THE STATE 

01ALASKA 
GOVERNOR BILL WALKER 

January 20, 2016 

The Honorable Bill Stoltze, Chair 
Senate State Affairs Committee 
State Capitol Building 
Juneau, AK 99801 

Dear Senator Stoltze: 

Department of Revenue 
COMMISSIONER' S OFFICE 

State Office Building 
333 Willoughby Avenue. 11 th Floor 

PO Box l l 0400 
Juneau, Alaska 9981 1-0400 

Main: 907.465.2300 
Fax: 907.465.2389 

The Department of Revenue (DOR) respectfully requests that SB 128, "An Act relating to the 
Alaska permanent fund; relating to appropriations to the dividend fund; relating to income of the 
Alaska permanent fund; relating to the earnings reserve account; relating to the Alaska permanent 
fund dividend; making conforming amendments; and providing for an effective date," be scheduled 
in the Senate State Affairs Committee at your earliest convenience. 

The purpose of this legislation is to establish a new financial model to enable sustainable and stable 
funding of state services and the protection of the permanent fund. In this model an annual draw 
would be made from the earnings reserve account to the general fund to support state government. 
The permanent fund dividend would continue, but would reflect the state' s success in natural 
resource development rather than investment performance. 

Your favorable consideration of this request is appreciated. If you need any additional information, 
please contact Jerry Burnett, Deputy Commissioner for the Department of Revenue at 907-465-3669. 

Sincerely, 

Randall J. Hoffbeck, Commissioner 

Cc: Darwin Peterson, Legislative Director, Office of the Governor 
Jerry Burnett, Deputy Commissioner, Department of Revenue 
Ken Alper, Director, Tax Division, Department of Revenue 



(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101 

LEGAL SERVICES 
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY 
ST ATE OF ALASKA State Capitol 

Juneau . Alaska 99801-1182 
Deliveries to: 129 6th St. , Rm. 329 

MEMORANDUM January 26, 2016 

SUBJECT: 

TO: 

THRU: 

FROM: 

118 256 and appropriations relating to the CBR 
(Work Order No. 29-LS 1357) 

You have asked for a legal analysis of the governor's proposal pertaining to the budget 
reserve fund (art. IX, sec. 17, Constitution of the State of Alaska). You have stated tliat 
based on the governor's budget, which proposes to transfer money between the 
constitutional budget reserve fund, the statutory budget reserve fund (AS 37.05 .540(a)), 
and the earnings reserve account (AS 37 . 13 .145), the governor believes the earnings 
reserve account to be exempted from the constitutional sweep in future years and that a 
supermajority vote to access the constitutional budget reserve fund will not be required 
under art. IX, sec. l 7(d), Constitution of the State of Alaska. 1 

l-18 256 

The governor's operating budget, introduced as I rn 256, appropriates money not 
traditionally transferred to the earnings reserve account, including "all mineral Jea1se 
bonuses, rentals, royalties, royalty sale proceeds. net profit shares under AS 38.05 . l 80(t) 
and (g), and federal mineral revenue sharing payments."! In addition, HB 256 proposes a 
"reverse sweep" from the constitutional budget reserve fund and transfer of the 
unexpended and unobligatcd balance or the constitutional budget reserve fund to the 
statutory budget reserve fund. 3 Both of the appropriations from the constitutional budget 
reserve fund arc made under art. IX, sec. l 7(c) , Constitution of the State of Alaska, 

1 The Department of Law also issued an opinion on January 25 , 2016, outlining the 
administration's position on this issue. 

2 HB 256, sec . 8(a), page 48 , lines 19 - 22. See also sec. 8(b), page 48, lines 23 - 27 . 

) J-113 256, secs . 27(a) and (b) , page 69, lines 15 - 23. 
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requmng a three-fourths supermaJonty vote .• HB 256 also proposes to transfer 
$3,000,000,000 from the statutory budget reserve fund to the earnings reserve account. 5 

If the unrestricted state revenue is insufficient to cover general fund appropriations for 
2017, HB 256 proposes that the amount necessary to cover the deficit be transferred from 
the statutory budget reserve fund to the general fund. 0 Appropriations from the statutory 
budget reserve fund require only a majority vote. [f HB 256 becomes law, no money will 
remain in the constitutional budget reserve fund. 

Appropriations to the Earnings Reserve Account 

The appropriation of non-income money to the earnings reserve account in HB 256 poses 
a novel issue not yet resolved by the Alaska Supreme Court. By co-mingling money 
from the constitutional budget reserve fund that came from sources other than the 
permanent fund, as well as money from royalties, with income from the permanent fund 
in the earnings reserve account, the governor risks two constitutional restrictions: the 
restrictions on the use of the permanent fund in art. IX, sec. 15, Constitution of the State 
of Alaska, as well as the sweep in art. IX, sec. 17(d), Constitution of the State of Alaska. 
The attorney general has in the past concluded that once money is deposited in the 
permanent fund, the money may only be used for income producing investments and the 
legislature may not, even if the deposits exceeded the constitutional requirement and 
were made with the intent that they be retrievable, transfer the money out of the 
pem,anent fund .7 

4 HI3 256, sec. 27(c), page 69, lines 24 - 25 . 

5 HB 256, sec. 28(a), page 69, lines 26 - 28. 

1• HB 256, sec. 28(b), page 69, line 29 through page 70, line 2. 

7 "Jt could be possible, one might argue, for the legislature to make appropriations to the 
fund by law and speciry [sic] that they are made on the condition that they are intended to 
be retrievable and are null and void ab initio if ruled not to be. The problem is that the 
courts would likely rule that the condition itself is so inconsistent with the provisions of 
section 15 that it is absolutely void, i.e., that the legislature is prohibited from 
withdrawing from the principal both directly and indirectly. 

Or the legislature could appropriate to the fund and specify that the monies appropriated 
are not to be considered a part of the fund's "principal" in the sense of the constitution, 
i.e. , as monies available solely for investment, but rather are to be considered as a 
temporary addition to the fund which is to be used for investment but which shall be 
accounted for separately and may be withdrawn. Again, the problem is that the courts 
would likely rule that such legislation is so inconsistent with the provision of section 15 
that it is void. Either there is a permanent fund or there is not." August 31, 1977, Inf. 
Op. Att'y Gen., File No. J-66-106-78. 
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As you know, the earnings reserve account is part of the permanent fund 8 and is currently 
used to pay dividends, not to fund operating expenses of the state. If the legislature were 
to begin using the earnings reserve account like any other account in the general fund, by 
depositing money from sources other than the permanent fund earnings, and by 
appropriating money from the account for general operating expenses, a court may find 
that the earnings reserve account should no longer be characterized as an account in the 
permanent fund , but as an account in the general fund , which is not otherwise described 
in statute. If that is the case, the non-income appropriations to the earnings reserve 
account may be vulnerable . 

The Constitutional Sweep 

I3 ased on the governor's proposal, another issue becomes whether money appropriated to 
the earnings reserve account, other than income from the permanent fund , is subject to 
the sweep provision of the constitutional budget reserve fund under art . IX, sec. l 7(d), 
Constitution of the State of Alaska. The Supreme Court has considered the application of 
the sweep provision and concluded that the use of the phrase "available for appropriation" 
in that subsection has the same meaning as the phrase has in the other subsections of 
art . IX, sec. 17, except that the sweep applies only to money "available for appropriation'' 
that is also "in the general fund," and, therefore exclud s funds that are outside of the 
general fund. The Court specifically found the earnings reserve account to be "subject to 
appropriation" but outside of the general fund and protected from the sweep .9 

In Hickel v. Cowper, the Supreme Court, noted: 

We see no reason to give "available for appropriation" a different meaning 
in subsection (d) then we did in subsection (b) . We recognize, however, 
that the payback provision in sec. I 7(d) is limited to only those funds 
which are "available for appropriation" and "in the general fund." Thus, 
available amounts outside the general fund , such as the earnings reserve 
account, need not be deposited in the budget reserve. This additional 
limitation has no effect on funds which exist within the general fund. {1°! 

Nowhere in the constitution or in statute is "general fund" defined. The Court, in Hickel , 
decided that the constitutionally created permanent fund, together with its earnings 
reserve account, is outside the general fund . Presumably, the constitutionally created 
budget reserve fund would also be considered to be outside the general fund. In any case, 

8 "The earnings reserve account 1s established as a separate account 111 the fund ." 
AS 37.13 .145. 

9 See Hickel v. Cowper , 874 P.2d 922, n. 32 (Alaska 1994). 

10 Hickel, 874 P.2d at n. 32. 
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under the literal holding of the case, money in the earnings reserve account in the 
permanent fund is not subject to the sweep into the constitutional budget reserve fund . 

However, caution is warranted . The Court did not specifically consider, in Hickel, the 
status of general fund money placed into the earnings reserve account. If faced with the 
question of whether an amount appropriated to the earnings reserve account, distinct from 
permanent fund income, is also protected from the sweep, the Court might narrow its 
holding in Hickel. In short, the Court could decide that its holding applies to the earnings 
reserve account that consists only of permanent fund earnings and does not include other 
appropriated money, as that account is described by the Court itself in Hickel: 

This fund is established as a separate account within the permanent fund 
under the authority of the last sentence of Article IX, sec. 15 of the Alaska 
Constitution: 'All income from the permanent fund shall be deposited in 
the general fund unless otherwise provided by law.' AS 37.l 3.145(a) 
provides otherwise. 'The earnings reserve account is established as a 
separate account in the fund. Income from the fund shall be deposited by 
the corporation into the account as soon as it is received.' Therefore, 
money in the earnings reserve account never passes through the general 
fund, and is never appropriated as such by the legislature.11 11 

Because Hickel did not anticipate general fund money passing through the earnings 
reserve fund, it is possible that, if confronted with the issue, the court would find that 
only the portion of the earnings reserve account that consists of income from the 
permanent fund is protected from the sweep. Otherwise, of course, the legi slature could 
simply, by statute, place much or all of the state general fund revenue into that account as 
a device to evade the constitutional sweep provision, a prospect the court may not find 
acceptable . 

In order to prevent the sweep from including amounts appropriated to the earnings 
reserve account, either appropriated amounts are already protected from the sweep under 
the reasoning of the I !ickel case, which seems unlikely to me, or those amounts can only 
he protected from the sweep through an amendment to the state constitution. If the 
amounts are already protected from the sweep under the reasoning of the Hickel case, 
money appropriated to the earnings reserve account under the proposal in HB 256 could 
not be swept back into the constitutional budget reserve fund. If, however, the amounts 
appropriated to the earnings reserve account in HB 256 are deemed "sweepable," then 
some -- or all -- of the funds in the earnings reserve account may be deemed subject to 
the constitutional sweep, and a supermajority vote would be required to do a reverse 
sweep or otherwise appropriate the funds out of the constitutional budget reserve fund 
under art . IX , sec. l 7(c), Constitution of the State of Alaska. 

M/\W:lem 
16-043.lem 

11 Hickel, 874 P.2d at 934. (Emphasis added.) 



THE STATE 

0~LASKA 
GOVERNOR BILL WALKER 

January 25, 2016 

Honorable Representative Mark Neuman 
Co-Chair of the House Finance Committee 
Alaska State House of Representatives 
Alaska State Capitol, Room 505 
Juneau, Alaska 99801 

Honorable Representative Steve Thompson 
Co-Chair of the House Finance Committee 
Alaska State House of Representatives 
Alaska State Capitol, Room 515 
Juneau, Alaska 99801 

Re: Issue raised relating to the CBR sweep (HB 245) 

Dear Co-Chairs and Members of the House Finance Committee: 

Department of Law 

CIVIL DIVISION 

P.O. Box 110300 
Juneau, Alaska 99811 

Main: 907.465.3600 
Fax: 907.465.2520 

We understand an issue has been raised as to whether the permanent fund earnings 
reserve account ("ERA") must be "swept" into the Constitutional Budget Reserve 
("CBR") (art. IX, sec. l 7(d) of the Alaska Constitution) in order to repay the CBR for 
prior appropriations from the budget reserve fund under the new framework set forth in 
the proposed Alaska Permanent Fund Protection Act ("APFPA"). For the reasons set 
forth below, it is our opinion that the ERA would not be subject to the CBR sweep. 

I. Constitutional Budget Reserve 

The CBR was established by constitutional amendment in 1990 at article IX, 
section 17 of the Alaska Constitution. There are four subsections to this constitutional 
provision: 

(a) There is established as a separate fund in the State treasury the budget 
reserve fund. Except for money deposited into the permanent fund under 
section 15 of this article, all money received by the State after July 1, 1990, 
as a result of the termination, through settlement or otherwise, of an 
administrative proceeding or of litigation in a State or federal court 
involving mineral lease bonuses, rentals, royalties, royalty sale proceeds, 
federal mineral revenue sharing payments or bonuses, or involving taxes 
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imposed on mineral income, production, or property, shall be deposited in 
the budget reserve fund. Money in the budget reserve fund shall be invested 
so as to yield competitive market rates to the fund. Income of the fund shall 
be retained in the fund. Section 7 of this article does not apply to deposits 
made to the fund under this subsection. Money may be appropriated from 
the fund only as authorized under (b) or (c) of this section. 

(b) If the amount available for appropriation for a fiscal year is less than the 
amount appropriated for the previous fiscal year, an appropriation may be 
made from the budget reserve fund. However, the amount appropriated 
from the fund under this subsection may not exceed the amount necessary, 
when added to other funds available for appropriation, to provide for total 
appropriations equal to the amount of appropriations made in the previous 
calendar year for the previous fiscal year. 

( c) An appropriation from the budget reserve fund may be made for any 
public purpose upon affirmative vote of three-fourths of the members of 
each house of the legislature. 

( d) If an appropriation is made from the budget reserve fund, until the 
amount appropriated is repaid, the amount of money in the general fund 
available for appropriation at the end of each succeeding fiscal year shall be 
deposited in the budget reserve fund. The legislature shall implement this 
subsection by law. 

II. The Permanent Fund Earnings Reserve Account 

The earnings reserve account is "established as a separate account in the fund." 
AS 37.13.145(a). The "fund" is defined in statute as "the Alaska permanent fund 
established under art. IX, sec. 15 of the Constitution of Alaska." AS 37.13.900(3). 

III. Hickel v. Cowper, 874 P.2d 922 (Alaska 1994) 

Under art. IX, sec. 17(b ), an appropriation can be made from the CBR by a 
majority vote when the "amount available for appropriation" for the upcoming fiscal year 
is less than the amount "appropriated for the previous fiscal year." The Alaska Supreme 
Court in Hickel v. Cowper, 874 P.2d 922 (Alaska 1994) addressed the definition of 
monies "available for appropriation" under art. IX, sec. 17(b). The Court held as follows: 

"amount available for appropriation" within the meaning of article IX, 
section 17 of the Alaska Constitution includes all monies over which the 
legislature has retained the power to appropriate and which require further 
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appropriation before expenditure. In addition, all amounts actually 
appropriated, whether or not they would have been considered available 
prior to appropriation, are available within the meaning of section 17. 
Illiquid assets, such as land and unexploited natural resources, are not 
available so long as they remain illiquid. For these reasons, trust receipts 
are available for appropriation, as are funds like the Railbelt energy fund 
and the educational facilities maintenance and construction fund, which are 
not available for expenditure without additional appropriations. In contrast, 
the oil and hazardous substance release response fund is not counted as 
available because the entire balance of the fund may be expended at any 
time without further legislative action .... . Finally, the permanent fund 
earnings reserve account must be counted as available for appropriation, 
because appropriations may be made from it and it is not subject to 
expenditure without legislative action. 

Id. at 935 (emphasis added). Significantly, the Court in Hickel acknowledged a 
distinction between the amount available for appropriation under subsection (b ), which 
would include the ERA, and the "payback" provision in subsection ( d) which was limited 
to funds in the general fund and thus would not include the earnings reserve account. The 
Court stated as follows: 

the payback provision in section 17(d) is limited to only those funds which 
are 'available for appropriation' and 'in the general fund.' Thus, available 
amounts outside the general fund, such as the earnings reserve account, 
need not be deposited in the budget reserve. 

Id. at 936, n. 32 (emphasis added). 

IV. The impact on the earnings reserve account resulting from the 
proposed Alaska Permanent Fund Protection Act and the fiscal year 
2017 operating budget 

The proposed APFP A seeks to establish a stable budget framework by adopting a 
set of rules that would result in a sustainable yearly draw of money from the ERA to the 
general fund to support state operating expenses. The APFP A also provides for additional 
revenues in the form of royalties and oil and gas production taxes to be appropriated to 
the Alaska permanent fund and to the ERA in order to ensure that a sustainable yearly 
draw can be made from the ERA to the general fund. Additionally, the bill changes the 
calculation of money to be withdrawn from the ERA to pay permanent fund dividends so 
that the amount withdrawn is based on an amount equal to fifty percent of the resource 
royalties received by the state. The proposed fiscal year 2017 operating budget seeks 
appropriations along the model established under the APFPA. Specifically, the operating 
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budget bill seeks an appropriation of $3 .3 billion dollars from the ERA to the general 
fund. It also seeks to appropriate 24.5 percent of resource royalties to the ERA, along 
with an additional 50 percent of resource royalties to the ERA in order to provide for 
dividend payments from the ERA. The proposed fiscal year 2017 operating budget also 
seeks to appropriate one hundred percent of oil and gas production tax revenue to the 
ERA next fiscal year. 

V. Analysis and Conclusion 

The issue is whether the ERA would be subject to a sweep to the CBR under 
art. IX, sec. 17(d). As set forth above, in Hickel v. Cowper the Alaska Supreme Court 
acknowledged a distinction between the definition of monies available for appropriation 
under art. IX, sec. l 7(b) and monies subject to sweep under the payback provision in 
art. IX, sec. l 7(d). As discussed above, the Court noted that amounts outside the general 
fund were not subject to the sweep and it specifically identified the ERA as an account 
outside the general fund that woul~ not need to be deposited into the CBR under the 
sweep provision. Id. at 936, n. 32. 

Although the question would appear to be settled based on the plain language in 
the constitution and the Court's decision in Hickel, it appears the Division of Legislative 
Finance is assessing whether the ERA should be considered subject to the CBR sweep 
under the framework proposed in the Alaska Permanent Fund Protection Act. This 
consideration appears to be based on the following: the account would no longer be 
comprised only of income from the permanent fund, and the account would be used to 
pay state government operating expenses rather than being a fund restricted to the 
payment of dividends. Although both of these statements are true, this information does 
not transform the ERA into a fund within the general fund. The proposed legislation does 
not seek to change the existing statutory provisions 1 that clearly identify the ERA as a 
fund in the permanent fund. This is important because the sweep provision in art. IX, 
section 17( d) expressly limits the funds subject to the sweep to those monies that are "in 
the general fund." As the Court in Hickel noted when it was interpreting Section 17: 
"Our analysis of a constitutional provision begins with, and remains grounded in, the 
words of the provision itself. We are not vested with the authority to add missing terms or 
hypothesize differently worded provisions in order to reach a particular result." Id. at 
927-928. Moreover, although the ERA under the proposed legislation will be used to pay 
for general government operating expenses through an appropriation to the general fund, 
the ERA has always been available to pay for government operating expenses even if it 
has not been traditionally used for that purpose. In fact, the Court in Hickel held that the 
ERA was available for appropriation by the legislature. 

AS 37.13.145(a); AS 37.13.900(3). 
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Consequently, based on the constitutional language in section 17(d), the existing 
statute establishing the earnings reserve account in the permanent fund, the Court's 
analysis in Hickel, and the other reasons set forth above, it is our opinion that the earnings 
reserve account "need not be deposited in the budget reserve" under the CBR sweep 
provision. Id. at 936, n. 32. 

WEM/ajh 

Sincerely, 

CRAIG W. RICHARDS 
ATTORNEY GENERAL 

ti/4/14 
By: 

William E. Milks 
Senior Assistant Attorney General 
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ALASKA PERMANENT FUND PROTECTION ACT 

SECTIONAL ANALYSIS 
SB 128 

FOR THE SENATE STATE AFFAIRS COMMITTEE 

Section 1 - Revenues to the Corpus 

Section 1 amends AS 37.13 .0lO(a) to increase the petroleum revenues directed to the 
corpus of the permanent fund, subject to a redirection mechanism that ensures the 
earnings reserve account is not degraded. 

• Production Taxes: 100% of production taxes are directed to the corpus 
• Currently, these funds go to the general fund 
• Requires an appropriation 

• Mineral Royalties: 49.5% of all mineral royalties are directed to the corpus 
• Constitutionally mandated 25% (no change) 
• An additional 24.5% (an increase from 5%) 

• Redirection Mechanism: if needed to maintain the target balance (see Sections 2 
and 6), some petroleum revenue may be redirected to the earnings reserve account 

• Removes distinction between old and new leases 

Section 2 - Target Balance of the Earnings Reserve Account 

Section 2 adds subsection (d) to AS 37.13.010, which cross-references 
AS 37.13 .145(1) (see Section 6), setting the target balance at equal to four times the 
prior year's sustainable draw. 

Section 3 - Conforming Amendment 

Section 3 is a conforming amendment to AS 3 7 .13 .140 that removes the calculation of 
"income available for distribution" because (1) the term relates to the current dividend 
formula, which would change (see Section 4), and (2) other revenues, including 
production taxes and royalties, may also be available in the earnings reserve account. 

Sectional Analysis - Alaska Permanent Fund Protection Act Page 1 of 4 



Section 4 - Transfers from the Earnings Reserve Account to the Dividend Fund 

Section 4 amends AS 37.13.145(b) to change the calculation of the annual dividend. 

• Changes the amount transferred from earnings reserve account to the dividend 
fund to 50% of the prior year royalties instead of approximately 50% of realized 
investment earnings 

• Changes timing of the transfer from the end of the fiscal year to the beginning 

Section 5 - Transfers from the Earnings Reserve Account to the Corpus 

Section 5 amends AS 37.13.145(c) to change the timing and amount of transfers from 
the earnings reserve account to the corpus. 

• Changes amount transferred to the corpus from the amount necessary to inflation 
proof the corpus to funds in earnings reserve account exceeding the "target 
balance" 

• Changes timing of the transfer from every year to when excess funds are available 

• Flexible inflation proofing and a presumption of savings 
• Over time, these transfers inflation proof the corpus 
• Transferred funds may exceed the amount needed for inflation proofing 
• The flexibility in timing improves the durability of the earnings reserve 

account and protects the corpus 

Section 6 - Revenues to the Earnings Reserve Account and the Sustainable Draw to 
the General Fund 

Section 6 adds subsections (e) to (1) to AS 37.13.145 to direct some petroleum 
revenues to the earnings reserve account and establish the endowment transfer to the 
general fund. 

• Redirection Mechanism: Subsections (e) and (f) mirror the redirection provisions 
in Section 1. Specifically, if needed to maintain the target balance, up to 100% of 
production taxes and 24.5% of royalties that are otherwise deposited in the corpus 
may be redirected to the earnings reserve account. 

• Durability of the earnings reserve account: making these petroleum 
revenues available to the earnings reserve account helps ensure it is not 
depleted if there are several consecutive years of low petroleum revenue 
and low investment income 

Sectional Analysis - Alaska Permanent Fund Protection Act Page 2 of 4 



• Protects the corpus: depleting the earnings reserve account would put the 
corpus at risk as the state searches for additional funds to pay for 
government 

• Savings: establishes a presumption of saving excess revenue in the corpus 
when possible 

• Dividend Royalties: Subsection (g) provides that funds for the dividend (50% of 
royalties) gather in the earnings reserve account until they are transferred to the 
dividend fund under Section 4. 

• Retains the connection between the dividend and the permanent fund. 
• Helps with cash flow, particularly in first few years. 
• Establishes the cash flow pathways in the first year and minimizes 

departures from the permanent framework. 

• Sustainable Draw: Subsections (h) and (i) provide for the annual endowment 
transfer from the earnings reserve account to the general fund. 

• $3 .3 billion fixed-draw 
• Maximum amount 
• Adjusted for inflation beginning in FY 2020 
• Flexible transfer timing allows the Treasury and the Alaska 

Permanent Fund Corporation to work out a practical and efficient 
system based on cash flow needs and investment practices 

• Appropriation 
• Framework relies on legislature partnering with the executive 
• The Alaska legislature has a long history of following a rule-based 

policy for the earnings reserve account 

• Periodic Review: Subsections G) and (k) provide for a periodic sufficiency of 
assets review and adjustments to the draw amount. 

• The Commissioner of Revenue, in consultation with the Alaska Permanent 
Fund Corporation, conducts a review of the state ' s financial assets and 
forecasts and may recommend adjusting the draw amount 

• Scheduled: 2017, 2020, then every 4 years 

• Formulaic: the periodic review uses the same approach and variables used 
to calculate the initial draw 

• Protects the permanent fund: the periodic review ensures that, in light of 
experience, Alaska remains on a sustainable fiscal course 

Sectional Analysis - Alaska Permanent Fund Protection Act Page 3 of 4 



• Collaborative: the review is provided to the legislature 

• Transparent: all supporting material- data, modeling, etc. - must be made 
available to the public in its native file format ( except for confidential 
taxpayer information which may be provided in aggregated form) 

• Subsection (1) defines "sustainable draw amount" and "target balance." 

Section 7 - Conforming Amendment 

Section 7 is a conforming amendment to AS 37.13 .300(c) isolating income of the 
mental health trust fund from net income available for transfer to the general fund. 

Section 8 - Conforming Amendment 

Section 8 is a conforming amendment to AS 43 .55.080 directing production taxes 
to the permanent fund. 

Section 9 - $1,000 Dividends in 2016 

Section 9 amends uncodified law to specify that 2016 dividend checks will be 
$1 ,000 per person. This provision eases the transition to the new dividend formula. 

Section 10 -July 1, 2016 effective date 

Sectional Analysis - Alaska Permanent Fund Protection Act Page 4 of 4 



(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101 

LEGAL SERVICES 
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA State Capitol 

Juneau, Alaska 99801-1182 
· Deliveries to: 129 6th St. , Rm. 329 

MEMORANDUM February 1, 2016 

SUBJECT: Taxability of the Permanent Fund 
(SB 128; Work Order No. 29-GS2859\A) 

TO: Senator Bill Stoltze 
Attn: Daniel George 

FROM: EmilyNawnan Y~~L ~ 
Legislative Co;;;;ev 

You have asked whether SB 128 puts the tax exempt status of the permanent fund at risk. 
Although SB 128 alters the calculation of permanent fund dividends and changes the 
structure and use of the earnings reserve account and the dividend fund, I do not believe 
it would alter the taxability of the pennanent fund or the dividend fund. 

I do not know of any Internal Revenue Service (IRS) ruling or court case directly 
addressing the taxability of the Alaska Permanent Fund. It is my understanding, 
however, that the state has sought advice on the issue and concluded that the income of 
the fund is not now taxable. There are two primary argwnents against taxability of the 
permanent fund. One is that the fund is an essential government function, and the other is 
that the fund is an integral part of the state. 

Essential Government Function 
It is possible to argue that income of the permanent fund is not subject to federal income 
taxation under 26 U.S.C. 115, which states in part: 

Gross income does not include--(1) income derived from any public utility 
or the exercise of any essential government function and accruil!g to a 
State or any political subdivision thereof, or the District of Colwnbia ... 

It has been held that before immunity from federal taxation is extended to state activity, it 
must appear that the activity is essentially and traditionally governmental in nature. 1 

1 California v. Anglim, 37 F.Supp. 663 (1941), affd 129 F.2d 455 (9th Cir.), cert. denied 
317 U.S. 669. 
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Additionally, the general rule is that any private benefit from the state activity must be 
only incidental if income from the activity is to be excluded from taxation.2 

The IRS adopts a very broad view of what is an "essential governmental function. "3 It 
can be reasonably expected that the IRS would accord respect to the legislative 
determination to appropriate income of the permanent fund for dividends to individuals 
given the fact that the legislature may only-appropriate money for a public purpose and 
the dividend program has been upheld in Alaska. 

Generally, changes to the permanent fund dividend system are a concern, for tax 
purposes, if the "private benefit" of the dividend program becomes a matter of right that 
is not subject to an independent legislative determination each year in the appropriation 
process. This bill does not make such a change. So long as the income of the permanent 
fund is available to fund public expenditures if the legislature chooses to use it that way, 
it is easier to urge that the private benefit of the dividend program is, indeed, incidental. 
To the extent that this bill results in more of the earnings from the permanent dividend 
being used to pay for essential government functions, the bill may make it less likely the 
IRS will pursue imposing a tax on the fund. 

Integral Part Doctrine 
The IRS has taken the position that the federal income tax law does not apply to income 
earned directly by a state or an entity that is an "integral part" of a state unless federal law 
specifically provides otherwise. The integral part doctrine assumes that, if Congress 
chose, it could tax states directly, but that Congress has not yet chosen to do so.4 

However, the IRS has narrowly applied the integral part doctrine in some cases, 
particularly those involving prepaid state tuition plans. Congress, in 1996, reacted by 
expressly providing tax-exempt status for state tuition programs that meet requirements 
established in federal law. 

Again, the governor's bill seems to reassert, through the use of the assets and income of 
the permanent fund, that those assets and income belong to the state, not to any private 
person or corporation, and, therefore, are not subject to federal taxation under the integral 
part doctrine. That argument depends upon the state funding of the program, state control 
of the administration of the program, and the legislature having control over any 
appropriation or payment to private persons that might occur from permanent fund 
income. SB 128 does nothing to impair state or legislative control over dividends. If 
SB 128 were enacted, the statutes governing a person's eligibility for a dividend, the 

2 Private Letter Ruling 9109031; see also City of Bethel v. US., 594 F.2d 1301 (9th Cir. 
1979). 

3 Rev. Rut. 77 - 261. 

4 Michigan v. United States, 40 F.3d 817 (6th Cir. 1994); but see, Private Letter Ruling 
200427016 (IRS PLR), 2004 WL 1476840 (IRS PLR). 
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amount of a dividend, or even the existence of a dividend program, would remain entirely 
within the control of the legislature, thus likely preserving the permanent fund's current 
tax status. 

If I may be of further assistance, please advise. 

ELN:lem 
16-055.lem 

n. 

r\ 
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Fiscal Note Number: 
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Department: Department of Revenue 

Appropriation: Taxation and Treasury 

SB 128 
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1/19/2016 

Sponsor: RLS BY REQUEST OF THE GOVERNOR Allocation: Permanent Fund Dividend Division 

Requester: Governor 0MB Component Number: 981 

Expenditures/Revenues 
Note: Amounts do not include inflation unless otherwise noted below. <Thousands of Dollars) 

Included in 
FY2017 Governor's 

Appropriation FY2017 Out-Year Cost Estimates 

OPERA TING EXPENDITURES 
Personal Services 
Travel 
Services 
Commodities 
Capital Outlay 
Grants & Benefits 
Miscellaneous 
Total Operating 

Fund Source (Operating Only) 

Positions 

I Full-time 
Part-time 
Temporary 

I Change in Revenues 

Requested 
FY 2017 

0.0 

o.ol 

Request 
FY2017 FY 2018 FY 2019 FY 2020 FY 2021 FY2022 

0.0 0.0 0.0 0.0 0.0 0.0 

o.ol o.o I o.ol o.ol o.ol o.ol 

Estimated SUPPLEMENTAL (FY2016) cost: 0.0 (separate supplemental appropriation required) 
(discuss reasons and fund source(s) in analysis section) 

Estimated CAPITAL (FY2017) cost: 0.0 (separate capital appropriation required) 
(discuss reasons and fund source(s) in analysis section) 

ASSOCIATED REGULATIONS 
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? No 
If yes, by what date are the regulations to be adopted, amended or repealed? 

Why this fiscal note differs from previous version: 
I Not applicable, initial version. 

Prepared By: Sara Race, Director Phone: ---------------------------Division: Pe rm anent Fund Dividend Date: ---------------------------Approved By: Jerry Burnett, Deputy Commissioner Date: 
Agency: Department of Revenue 

Printed 1/20/2016 Page 1 of 2 
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SB 128 - Fiscal Note 1 

FISCAL NOTE ANALYSIS 

STATE OF ALASKA 
2016 LEGISLATIVE SESSION 

Analysis 

Bill Analysis 

The Permanent Fund Dividend distribution amount has been calculated using the formula defined in Alaska statute since 
1986. Annually, in mid-September, the appropriated funds available, total estimated number of eligible applicants, total 
reductions due to reserves for prior year liabilities and obligations to other appropriations are variables that are entered 
into the set formula. 

Establishing a fixed $1000.00 dividend for 2016 with a new calculation used thereafter, is a significant alteration to this 
annual process. However, it will have a minimal impact on program operations. The primary changes in this legislation will 
have the greatest impact on the 2016 dividend. 

With the 2016 dividend application period beginning January 1, 2016, the Charitable Contribution pledge threshold has 
been implemented and set at $2300.00. The set amount will be used throughout the duration of the filing period with the 
anticipation that a true up will occur with all 638 of the participating organizations upon this legislation passing. 

For the 2016 dividend, we estimate to receive 670,000 to 673,000 applications, of which we estimate between 640,000 and 
647,000 applicants will be eligible for payment. Therefore, roughly $647,000,000 will need to be available for the 2016 
dividend at $1000.00. In addition to that, a $900,000 reserve for prior year liabilities, along with appropriated amounts 
associated with the hold-harmless provision for Public Assistance $17,724,700, Physical Health Care $20,236,900, and the 
Violent Crimes Compensation Board $1,411,400, and the Division's Administrative costs $8,361,200. For an approximate 
total of $695,634,200.00, given the division's carry forward fund balance is similar to prior years, $11,500,000.00. 

In future years, this impact will decrease as the new calculated amount will be known prior to the current year dividend 
application being created, tested, and implemented. Overall, the calculation and operational methods to determine an 
estimated number of eligible applicants, amount available for appropriation, and reserves for prior year liabilities would not 
change. The amount available for annual transfer would be the only alteration to the process, which is one of the 
modifications presented in this bill. The annual amount would be equal to 50 percent of the resource royalties received by 
the state, instead of a five year average from the earning reserve account. Annual dividend payouts will continue to occur 
the first Thursday in October and the third Thursday of every month thereafter. 

(Revised 9/9115 OMB/1.FO) Page 2 of2 
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State of Alaska 

2016 Legislative Session 

Identifier: DOR-APFC-1-15-16 

Title: PERM. FUND:DEPOSITS;DIVIDEND;EARNINGS 

Sponsor: RLS BY REQUEST OF THE GOVERNOR 

Requester: Governor 

Expenditures/Revenues 

Bill Version: 

Fiscal Note Number: 

(S) Publish Date: 

SB 128 

2 

1/19/2016 

Department: Department of Revenue 

Appropriation: Alaska Permanent Fund Corporation 

Allocation: APFC Operations 

0MB Component Number: 109 

Note: Amounts do not include inflation unless otherwise noted below. <Thousands of Dollars) 
Included in 

FY2017 Governor's 
Appropriation FY2017 Out-Year Cost Estimates 

OPERA TING EXPENDITURES 
Personal Services 
Travel 
Services 
Commodities 
Capital Outlay 
Grants & Benefits 
Miscellaneous 
Total Operating 

Fund Source (Operating Only) 

Positions 

I Full-time 
Part-time 
Temporary 

I Change in Revenues 

Requested Request 
FY 2017 FY 2017 

0.0 0.0 

o.ol o.ol 

FY 2018 FY2019 FY 2020 FY2021 FY 2022 

0.0 0.0 0.0 0.0 0.0 

o.o I o.ol o.ol o.o I o.ol 

Estimated SUPPLEMENTAL (FY2016) cost: 0.0 (separate supplemental appropriation required) 
(discuss reasons and fund source(s) in analysis section) 

Estimated CAPITAL (FY2017) cost: 0.0 (separate capital appropriation required) 
(discuss reasons and fund source(s) in analysis section) 

ASSOCIATED REGULATIONS 
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? No 
If yes, by what date are the regulations to be adopted, amended or repealed? 

Why this fiscal note differs from previous version: 
I Not applicable, initial version. 

Prepared By: Laura Achee Phone: ---------------------------Division: _A_l _a s_k_a _P_e rrn_a_n_e n_t_F_u _n d_C_o_rp~o_r_a t_i o_n ________________ Date: 
Approved By: Angela Rodell Date: 
Agency: Alaska Permanent Fund Corporation 

Printed 1/20/2016 Page 1 of 2 

(907)796-1522 
01 /15/2016 12:00 AM 
01/15/16 

Control Code: BFpfc 



SB 128 - Fiscal Note 2 

FISCAL NOTE ANALYSIS 

STATE OF ALASKA 
2016 LEGISLATIVE SESSION 

Analysis 

This bill would allow for up to 99.5 percent of the mineral royalty deposits received by the State of Alaska to be deposited 
into the principal and earnings reserve of the Permanent Fund. The annual allocation of deposits between the principal and 
the earnings reserve of the 74.5 percent of royalties not allocated by the Constitution would be determined by the balance 
of the earnings reserve. Similar provisions are provided to deposit all of the unrestricted petroleum tax revenue received by 
the State into the Permanent Fund principal and earnings. Using the Fall 2015 Revenue Sources Book, AFPC anticipates this 
would add about $900 million to the assets under management each year. The cost of managing these funds can be 
absorbed within the APFC's current budget request for FY17. 

In addition, the bill would mandate a $3.3 billion annual draw from the Permanent Fund earnings reserve and would 
provide for a transfer of an amount equal to 50 percent of the mineral royalties collected by the State to the Permanent 
Fund Dividend Fund. Managing toward these fixed liabilities may change the asset allocation of the Permanent Fund, 
however at this time it is difficult to forecast if it would impact the asset allocation to a degree that would require additional 
investment staff, accounting staff or related resources. 

(Revised 919115 OMB/LFDJ Page 2 of 2 
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Sponsor: RLS BY REQUEST OF THE GOVERNOR 

Requester: Governor 

Expenditures/Revenues 

Bill Version: 

Fiscal Note Number: 

() Publish Date: 

SB 128 

Department: Department of Administration 

Appropriation: Violent Crimes Compensation Board 

Allocation: Violent Crimes Compensation Board 

0MB Component Number: 2694 

Note: Amounts do not Include inflation unless otherwise noted below. /Thousands of Dollars) 
Included in 

FY2017 Governor's 
Appropriation FY2017 Out-Year Cost Estimates 

OPERATING EXPENDITURES 
Personal Services 
Travel 
Services 
Commodities 
Capita l Outlay 
Grants & Benefits 
Miscellaneous 
Total Operating 

Fund Source (Operating Only) 

Positions 

I F,11-lime 
Part-time 
Temporary 

/ Change in Revenues 

Requested 
FY 2017 ... 

••• 

Request 
FY 2017 FY 2018 FY 2019 FY 2020 FY 2021 FY 2022 ... ••• ••• ••• ... 

0.0 ... *** ... *** *** 

o.o I 

Estimated SUPPLEMENTAL (FY2016) cost: 0.0 (separate supplemental appropriation required) 
(discuss reasons and fund source(s) in analysis section) 

Estimated CAPITAL (FY2017) cost: 0.0 (separate capital appropriation required) 
(discuss reasons and fund source(s) in analysis section) 

ASSOCIATED REGULATIONS 
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? 
If yes, by what date are the regulations to be adopted, amended or repealed? 

Why this fiscal note differs from previous version: 
/ Not applicable. Initial version. 

Not known 

Prepared By: Kate Hudson Phone: 
Division: 

-V-i-ol-en_t_C_r_im_e_s_C_o_m_p_e_ns_a_ti_on_B_oa_r_d ___________ _____ Date: 

Approved By: Sheldon Fisher, Commissioner Date: 
Agency: Department of Administration 

Printed 2/4/2016 Page 1 of 2 
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02/03/2016 05:00 PM 
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FISCAL NOTE ANALYSIS 

STATE OF ALASKA BILL NO. SB 128 

2016 LEGISLATIVE SESSION 

Analysis 

The financial impact of this bill on the Violent Crimes Compensation Board is indeterminate but potentially will significantly 
reduce available funding. The bill will change the way in which the permanent fund dividend is calculated, and it is more 
likely than not that the amount of the dividend will decrease as a result. Accordingly, the bill is likely to have the effect of 
significantly reducing the current source of state funding for the Violent Crimes Compensation Board (appropriation from 
the PFD fund) without any indication of how that funding would be replaced . 

This appropriation is not the only source of funding for the Violent Crimes Compensation Board. The Board also receives an 
annual federal grant. However, this is a formula grant, predicated on the prior year's certified state expenditures. Thus, if 
less state money is available to spend on grants to victims of crime, so federal funding would decrease the following year, 
hence zero revenue in FY16 onwards. 

(Revised 9/9/15 OMB/LFD) Page 2 of 2 
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The growth of new SWFs 

A number of very established, large funds (the "top 8") 
• Proliferation of new funds since 2000 (resource boom) 

The sovereign investor 
. 

universe 
• Stabilization funds 

• Savings funds 

· Investment income funds 

• North American permanent 
fund model (since 1850s) 

"Sovereign" includes a number 
of sub-national governments 

- SWFs > $100 B 

D SWFs < $100 B 

- SWFs<$20 B 
D NoSWFs 
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Major global trends: the context 

Its all about the fiscal framework 
• Rules and mechanisms for funding and withdrawals 

• Every single SWF in the world is going through this 

We moved from SWFs 1. to SWFs 2. over the past 
decade 

• Now moving on to SWFs 3. 

SWFs 1.0 
• Early adopters in resource-dependent jurisdictions 

• Various waves of adoption in resource-dependent jurisdictions 

• Very simple investment models 

• Focus on saving ( often a political compromise) 



Major global trends: the context 

SWFs 2.0 
• Growth (in number, size and prominence from 1998-2014 

• Buoyed by rising commodity revenues (and in Asia, trade 
surpluses) 

• Healthy financial returns 

SWF model goes mainstream 
• Broad consensus on benefits of SWFs 

• Creation of the International Forum of Sovereign Wealth Funds 

• Reduced political pressure 

· Much more analysis and research 



And then ... this happened 
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SWFs 3.0: Adjusting to new fiscal realities 

SWFs 3.0 era underlines the importance of "cyclically 
robust" savings and spending mechanisms 

• Old rules of thumbs are one-sided, work fine when running 
surpluses 

• Norway, Abu Dhabi and Chile are rare exceptions 

Focus for resource-based S ~~Hle3W--et1r:-: _______ _....., 

• Avoiding depletion of assets~unless constitutionally protected) 

• Decoupling saving/spending rom commodity cycle 

An ebbing tide reveals who has been swimming naked 
• Not all SWFs are all they're cracked up to be 



SWFs 3.0: Adjusting to new fiscal realities 

Are the rules appropriate for both boom and bust times? 

Smarter countries are not resting on the laurels 
• Group A: never saved enough (venezuela, Nigeria 

• Group B: depleting now (Russ·a, Saudi Arabia) 

• ·Group C: reforming saving and pending rules (Abu Dhabi, Kuwait, 
Norway, potentially Saudi Arabia 

Despite all the pressure, "voting with 





Oil's % of revenue & fiscal break-even price 
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Notional sustainable draw as a o/o of budget 
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Note: sustainable draw assumed to be 4.5% per annum 



Alaskan strengths and weaknesses 

Size of savin s .j .j .j 

Size of accessible buffers xx 
Fiscal de endence on oil XXX 

Existence of savin rule 

xx 
Pros ects for raisin non-oil revenue Ion term ? • 

Pros ects for raisin non-oil revenue near term ? • 

reduction xx 
Fund overnance structure and inde endence .j .j .j 

Fund investment st le relative to mandate .j .j 

Su ort for fund staffin needs xx 





What are resource-based SWFs really 
about? 

Saving 

The most disadvantageous lottery in the world 
Adam Smith 

• Transforming a depleting asset & income stream 
• Unmanageably large windfall 

Macroeconomic and fiscal stabilization 
• Decoupling spending from commodity cycle 
• Volatility moves from the budget to the funds 

Preventing waste and bad investments 
• Boom-bust cycle, with "absorptive capacity" constraints 
• White elephants 



Oil to equities 

Financial assets have had much better risk-adjusted returns 
than oil, historically 

• Oil: the risk of stocks, with the return of bonds 
• Even more compelling when you think of total wealth ito a portfolio 

Transforming resource wealth into financial capital has 
(historically) been rewarded 

• Despite having a $900bn SWF, Norway still holds more wealth in 
subsoil assets 

• That is perceived as a massive national risk 
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Key elements of a rule-based SWF model 

Saving rule: how much to transfer to SWF, and when? 
• Transfer to the SWF in general 
• And potentially between stabilization fund (liquid, save 

assets) and savings/income fund (illiquid, risk assets) 

Spending rule: how much to transfer from SWF, and when? 
• Depends to fund's purpose: stabilization, savings and 

. 
income 

• Short-term stabilization, long-term "endowment" income 
and/or locked-up savings for the future 



Why have a rule? 

Like all rules, the idea is to constrain discretion 
• Particularly in boom-bust oil-rich states, memories tend to be short 
• Human ability to forecast oil prices (and revenues) are extremely 

limited 

Fiscal rule is "symmetric" and "counter-cyclical" 
• Real, not partial, decoupling 
• Constraining spending growth in boom times 
• Allowing sustainable, rule-based draws from SWFs in leaner times 

Expectation management and credibility of medium- to long­
term fiscal policy 
• Ratings agencies 
• Businesses and investors 
• Public 





Existing approaches to rules 

Rule-of-thumb measures 
• Fixed percentage (for example, 20% of revenues) 

· Deviation from moving average (revenue or price) 

• Reference-price (above and/below $75) 

Rule-of-thumb measures better than nothing, but ... 
• Specific problems: procyclicality, setting "right" reference price? 

• General problem: these are "accumulation rules", but not integrated 
with budget 

• Offer inadequate counter-cyclical decoupling 



A fiscal rule for resource-based SWFs 

Based on Harvard Prof. Ricardo Hausmann's work for 
resource-rich governments 

• Rule expresses critical policy choices around the use volatile and 

finite resource revenues 

• Finding a balance between spending, stabilization and saving 

Model is flexible to different contexts and country needs 
• Different revenue scenarios, assumptions and shocks 

• Different assumed SWF returns and volatilities 

• Spending rates 

• Dynamics: spending now versus the future 



Harvard research 

Fiscal rules for resource-based 
SWFs 
• Rule of thumb measures: suboptimal (ie. 

Alaska) 
• Better to have an integrated, dynamic and rule­

based framework 

Model 
• Rule-based framework for savings, spending 

and stabilisation 

Governance and implementation 
• Rules for resource-based SWFs 
• The role and structure of the board 
• Institutional positioning: arm's length 

independence, the central bank model, etc. 



Intuitive overview 

Several conceptual departures from rule-of-thumb 
approach 

1. Resource revenues flow first to the fund, then via a rule­
based spending policy, to the budget; 

2. The fund - rather than the budget - bears the "burden of 
adjustment" to positive or negative oil-revenue shocks; 

3. Spending is decoupled from annual oil-revenue volatility 

4. Rule ensures that spending only adjusts partially and with a 
lag, via a change in the level of the fund: 

• NOTE: this holds for positive and negative oil price shocks 





Saudi Arabian report 

The basic economics (starting point) 
• World's largest oil producer 
• Decades of (cheap) oil reserves 
· $850bn in reserves 

What on earth could go wrong? 
• Oil dependence: high and rising 
• Volatility in revenue and capital 

spending 
• Reserves at risk: rising breakeven 
• Uncertain long-term oil-revenue trends 
• Rising long-term spending pressure 

Assets accumulated is ad hoc 
• Spending and saving decisions not 

anchored by a rule-based framework 
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Saudi Arabia's problems: lessons for Alaska? 

P' o·ected breake,ve - oil -ce 
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Saudi Arabia's problems: lessons for Alaska? 
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Policy recommendations: Saudi Arabia 

Establishment of savings and spending rule 
• Under the jurisdiction of the Supreme Economic Council 
• Modelled impact of specific fiscal rules on Saudi government finances 
• Key message: don't delay further ... delays are costly (have already 

been) 

Proposed the formalisation of two sovereign funds 
• Stabilisation Fund: with $250bn in initial capital 
• Saudi Future Generations Fund: with $500bn in initial capital 

Suggested governance arrangements for both funds 
• Stabilisation to remain with SAMA (central bank), reporting to MoF 
• Future Generations Fund to be managed by new entity, with: 
• Governing Council: Supreme Economic Council 
• Board of Directors: independent, fixed-term appointments 
• Management authority: led by Senior Executive 



Implications for Saudi energy policy 

• Royal family and key ministers 
convinced US shale is a flash in 
the pan 

• Always been much more 
concerned about Iran and Iraq 
production increases 

---Slleiihs, v shale 
The new economics oi oil · 



Im licati ns f r Sau .. i ener9y p,elicy 

Willing t• engage in all-out price war to regain market 
share, no matter the fiscal cost 

• Deeply scarred by past episodes of uncoordinated OPEC policy 

• Have enough gas in the tank to handle a 2- to 3-year oil slump 

Burn through reserves, cut capital spending and raise debt 
• Rather than cut production and be the swing producer of old 

• Already gone through $150bn in previously-accumulated reserves 

• Most recently: sale of parts of Saudi Aramco 
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ALASKA PERMANENT 

FUND PROTECTION ACT 
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THE NEW SUSTAINABLE ALASKA PLAN 
FY16 Budget 

Alaska Permanent Fund Protection Act 
Revenue from existing taxes and fees 
Earnings on savings 

Spending reductions (est.) 
Net cuts in FYI? ( additional cuts of $0.1 through FY19) 
Reform O&G Tax Credits 

New Revenue Components (est.) 
Mining 
Fishing 
Tourism 
Motor Fuel 
Alcohol 
Tobacco 
Oil and Gas 
Individual Alaskans (Income Tax) 

, ALASKA PERMANENT FUND PROTECTION ACT 
-·,.,i;- INTRODUCTION 

$5.2 billion 

$3.3 
$0.85 
$0.135 
$4.285 

($0.1) 
($0.4) 
($0.5) 

$0.006 
$0.018 
$0.015 
$0.049 
$0.040 
$0.029 
$0.1 
$0.2 
$0.457 

3 



THE NEW SUSTAINABLE ALASKA PLAN 
$10,000 

$9,000 

$8,000 

$7,000 

$6,000 

$5,000 

$4,000 

$3,000 

$2,000 

$1,000 

• Lowest taxes in the nation 
• Continue the dividend 
• Grow savings 
• Provide essential services 
• Invest in the future 

Past 
Deficits 

ALASKA PERMANENT FUND PROTECTION ACT 

~~ INTRODUCTION 
4 



ALASKA PERMANENT FUND PROTECTION ACT 

1. Sustainably draw from the Earnings Reserve 

2. Minimize oil price volatility on the General Fund 

3. Adjust the dividend 

A ALASKA PERMANENT FUND PROTECTION ACT V INTRODUCTION 
5 



The Fiscal Challenge 

DEFINING THE PROBLEM 



• ~ • 
DEFINING THE PROBLEM 

• Short,, Term: 
• Drop in oil prices has resulted in large budget gaps 

• Medium,, Term: 
• State savings will be spent in about 4 years 
• Uncorrected, state budget hole will damage Alaska's economy 
• Dividend payments are unsustainable under the status quo 

• Long,, Term: 
• State's undiversified budget is highly dependent on petroleum 

revenues 
• There has been a declining trend in North Slope petroleum production 
• Cyclicality in petroleum prices creates an unstable state budget and 

economy 

A ALASKA PERMANENT FUND PROTECTION ACT 

~ D EFINING THE P ROBLEM 
7 



SHORT-TERM PROBLEM 

Alaska's Unrestricted General Fund Revenue 
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ALASKA P ERMANENT FUND PROTECTION ACT 

~f1'1! D EFINING THE PROBLEM 

• Non---petroleum Revenues 
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MEDIUM-TERM PROBLEM 
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$8 
State Budget 
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ALASKA PERMANENT FUND PROTECTION ACT 
9 



• ~ • 
LONG-TERM PROBLEM 
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ALASKA P ERMANENT FUND PROTECTION ACT 

DEFINING THE PROBLEM 
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Solving the Long/Term Challenge 

FISCAL POLICY FOR OIL ECONOMIES 



THE COMMODITIES ROLLER COASTER 

For better or worse) state spending impacts the broader economy 

• Study of 85 economies over 3 decades 

• Government spending in commodity--­
based economies tends to move up and 
down with commodity revenue 

• Pro---cyclical government spending stunts 
economic growth 

• Stabilizing fiscal policy has the inverse 
effect, increasing GDP growth by 0.3% 
annually 

e ALASKA P ERMANENT FUND PROTECTION ACT 

FISCAL POLICY FOR O IL ECONOMIES 

World Economic and Financial Surveys 

12 



BREAK-EVEN OIL PRICE 

• A widely used rule---of.-thumb measure of 
the oil price required to balance the 
government budget in any given year 

• Options for petroleum states to bring 
down break---even oil prices are generally 

• Diversify revenues through other 
types of taxation 

• Use sovereign wealth assets 

• Alaska: $109 

ALASKA P ERMANENT FUND PROTECTION ACT 

F ISCAL P OLICY FOR OIL ECONOMIES 

i 

Country 

Norway 
- -

Kuwait 

Abu Dhabi 

Russia 
- -

Saudi Arabia 

Nigeria 

Iran 

I Algeria 

Venezuela 

Break-Even 

Oil Price (2015) 

$40 

$54 

$55 

1-
$105 

$106 

$122 
-

$131 

$131 

$160 

13 



• ~ • 
ALASKA: IN THE MIDDLE 

Alaska lacks 

• Revenue diversity 

• Fiscal rules to address pro,,cyclical spending 

But, like Norway, Kuwait, and Abu Dhabi, Alaska has 

• A large sovereign wealth fund 

• Proven experience with rule,,based fiscal policy 

• An independent investment authority 

Alaska has a cash flow problem, not a wealth problem. 

ALASKA PERMANENT FUND PROTECTION ACT 

FISCAL POUCY FOR O IL ECONOMIES 
14 



• ~ • 

Fiscal Policy for Alaska 

ANALYSIS OF OPTIONS 



THE PERMANENT FUND 

"I wanted to transform 

oil wells pumping oil for a Gnite period into 

money wells pumping money Eor infinity." 

,..., Governor Hammond (1976) 

A ALASKA PERMANENT FUND PROTECTION ACT 
~ ANALYSIS OF OPTIONS 

16 



• • • 
DEFINING ''SUSTAINABLE'' 

• Protect the Corpus 

• Earnings Reserve Durability 

• Inflation Proofing 
• Maintain the real value of the Permanent Fund 

• Transfers to the Corpus 

A ALASKA PERMANENT FUND PROTECTION ACT 

~ ANALYSIS OF OPTIONS 
17 



APFP A CASH FLOWS 

Annual 
Revenues 

Funds 

ALASKA PERMANENT FUND PROTECTION ACT 

ANALYSIS OF OPTIONS 

25% 

> 4x 
Draw 

SNI 

___ , 

Production 
Taxes 

---
Dividend 

~ Othcr 
Revenue 

$3.3B 

18 



How TO HANDLE THE DRA w 
Status quo sustainable draw= $2.4 billion 
Funds to the general fund = $2.4 billion - dividend payout ($1.4 billion in FY16) 

POMV: 

• Draw self--adjusts 

• Lower chance of depletion 

• Less fund growth potential 

• No periodic review 

• Y ear...-to...-year budget volatility 

• Rule incorporating petroleum 
revenue is complex 

• Must be on net value of assets 

ALASKA PERMANENT FUND PROTECTION ACT 

~ ANALYSIS OF OPTIONS 

FIXEJt 

• Draw does not self ...-adjust 

• Greater chance of depletion 

• Greater fund growth potential 

• Requires periodic review 

• Stability for the budget 

• Incorporating petroleum 
revenue not complex 

19 



How TO HANDLE THE DRA w 
A simple POMV endowment draw adds revenue, but does not address volatility 

Alaska Tax Revenue with Hypothetical POMV Payouts Starting in 2003 
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A ALASKA PERMANENT FUND PROTECTION ACT 
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• ~ • 
CALCULATING THE DRAW 
The Financial Model 

• Probabilistic: provides range of potential outcomes 

• Starting Assets = $SSE 
• $4 SB in Corpus 

• $7B in Earnings Reserve 

• $3B from CBR 

• Inflation = 2.2S0/o 

• Investment Returns 
• Total Return = 6.90% 

• Statutory Net Income = 6.01% 

ALASKA PERMANENT FUND PROTECTION ACT 
-:,.,,; ANALYSIS OF OPTIONS 21 



CALCULATING THE DRAW 
The Petroleum Model 

• Oil price 

• Mean value from probabilistic distribution (2017 = $56.23) 
• Inputs - a range of prices for each year - from revenue forecasting session 

• Same underlying data used for the Revenue Sources Book, but the RSB uses 
only a single price ( the median) from the forecasting session 

• Production volumes and costs 

• Same forecast as Revenue Sources Book (Fall 2015) 

• Conservative 

• Shortcut Model 

• Input the above oil price, production volume, and costs 
• Deterministic calculation of annual production tax and royalty 

revenues 

ALASKA PERMANENT FUND PROTECTION ACT 

~WI! ANALYSIS OF OPTIONS 
22 



CALCULATING THE DRAW 
Annuity/Like Fixed Payment to the General Fund 

Starting Balance = $55 billion 

+Inflows = 
Investment income from financial model 
100% production taxes from petroleum model 
100% royalties from petroleum model 

- Outflows= 
Expenses 

Dividend 

Draw (inflation increase delayed until 2020) 

= End---of.--Year Balance 

... $3.3 billion annuity from financial and petroleum wealth 
(2040 Balance = 2016 Balance + Inflation) 

,A ALASKA PERMANENT FUND PROTECTION ACT . 

~ ANALYSIS OF OPT!ONS 
23 
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EARNINGS RESERVE DURABILITY 

• Target balance: 4 times the prior year draw 

• If Earnings Reserve at target balance: 
100% of production taxes and 50% of royalties deposited in Corpus 

50% of royalties deposited in Earnings Reserve 

• If Earnings Reserve under target balance: 
Up to 100% of taxes ~ 75% of royalties deposited in Earnings Reserve 

Minimum of 25% of royalties deposited in Corpus 

• If Earnings Reserve over target balance: 

Excess transferred to the Corpus 

• $3 billion transfer from the CBR for a starting balance of 
$11.6 billion (including anticipated FY16 income) 

Au\SKA PERMANENT FUND PROTECTION ACT 

~WI! ANALYSIS OF OPTIONS 
24 



EARNINGS RESERVE DURABILITY 

• Robust Earning Reserve Cash Inflows 

• $3B transfer from the CBR 

• Statutory Net Income 

• Petroleum revenue 

• Long-Lead Adjustment Opportunities 

• 4:1 coverage ratio 

• Periodic review 

• Robust modeling 

• Sufficient time to react 

ALASKA PERMANENT FUND PROTECTION ACT 

ANALYSIS OF OPTIONS 

\ 

25 



How TO HANDLE THE DIVIDEND 

The current formula distributes 50°/o of realized gains 

ALASKA PERMANENT FUND PROTECTION ACT 

ANALYSIS OF OPTIONS 

Use of nd Income 
Since inception (in billions) 

4 o Paid out co Cw:ten G ··. ·· ti 

• 4% , . fi r Future Celleratio · 

23.S 

27.7 

26 
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How TO HANDLE THE DIVIDEND 

$2,500.00 

$2,000.00 

$1,500.00 

$1,000.00 

-

$500.00 

ALASKA PERMANENT FUND PROTECTION ACT 

ANALYSIS OF OPTIONS 
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How TO HANDLE THE DIVIDEND 

$1,000 Flat Dividend 

• Costs about $650 million per year 

• Compared to 50% royalty dividend, reduces the sustainable draw by about 
$200 million per year 

Royalty Dividend 

• 50% of Alaska's ownership share of oil revenue 

• Reflects our success as a state and connects Alaskans to the economy 

• Increases or decreases according to what we can afford 

ALASKA PERMANENT FUND PROTECTION ACT 

~rW ANALYSIS OF OPTIONS 
28 



"th.e Board recognizes th.at . . . a 

POMV spending limit meth.odology 

... may necessitate changes to . . . th.e 

Permanent Fund Dividends' 

APFC Board Resolution 03-05 

ALASKA PERMANENT FUND PROTECTION ACT 
:.~~, ANALYSIS OF OPTIONS 

29 



PERIODIC REVIEW 

• Flexibility to adjust the draw downward 

• Schedule: 2017, 2020, then every 4 years 

• Consistent methodology 

• Variables 

• Sustainability metric 

• Report, supporting data, and analysis publically available 

ALASKA P ERMANENT FUND PROTECTION ACT 

ANALYSIS OF O PTIONS 
30 



Alaska Permanent Fund Protection Act 

THE BILL 



OVERVIEW 

1. $3.3 billion endowment dr~w for the General Fund 

• 
• 

Rising by inflation starting in, 2020 

Sustainable 

2. 100% of production taxes and royalties go into the Permanent Fund 
• 25% of royalties always go the Corpus 

• Remainder allocated to maintain target balance 

3. Dividends equal to 50% of prior year's royalties paid from Earnings Reserve 

Au.SKA PERMANENT FUND PROTECTION ACT 32 



• 
• 

• 

• 

• 

• 

• 

• 

• 

• 

ALASKA PERMANENT FUND PROTECTION ACT 

Section 1: Revenue to the Corpus 

Section 2: ERA "target balance" 

Section 3: Conforming Amendment 

Section 4: ERA transfer to Dividend Fund 

Section 5: ERA transfer to Corpus 

Section 6: Revenue to the ERA, Draw, and Periodic Review 

Section 7: Conforming Amendment 

Section 8: Conf onning Amendment 

Section 9: $1,000/person dividend in 2016 

Section 10: Effective July 1, 2016 

ALASKA PERMANENT FUND PROTECTION ACT 

T HE BILL 
33 



ALASKA PERMANENT FUND PROTECTION ACT. 

l . Protect the corpus 

2. Protect the dividend 

3. Grow the fund 

4. Stabilize the budget 

5. Stabilize the economy 

e ALASKA PERMANENT FUND PROTECTION ACT 
CONCLUSION 

34 



THE ALASKA PERMANENT 

FUND PROTECTION ACT 

For a Strong Alaskan Economy and an Enduring Permanent Fund 

The centerpiece of the New Sustainable Alaska Plan, the Alaska Permanent Fund Protection 

Act (APFPA) establishes a new fiscal framework to address the bulk of this year's budget gap. 

This new framework replaces volatile petroleum revenues with a sustainable and consistent 

$3.3 billion endowment draw from the Permanent Fund's earnings reserve account (ERA) as 

the primary funding source for unrestricted General Fund expenditures. The APFPA also reforms 

the formula for calculating dividends to connect Alaskans with the state's economic health. 

The main components of this new fiscal framework include: 

( 1) Depositing volatile petroleum royalty and production tax revenue into the 

Permanent Fund; 

(2) Transferring a stable $3.3 billion endowment draw from the ERA to the General 

Fund for annual spending; and 

(3) Distributing 50% of royalties in a dividend to Alaskans. 

By directing the highly variable flow of petroleum revenue into a larger pool of assets and 

correctly calibrating annual withdrawals from that pool, the APFPA harnesses the state's 

financial wealth to provide long-term stability to the state budget while preserving the 

dividend program and the value of the Permanent Fund. 

More than helping to resolve this year's fiscal challenge, the APFPA ends four decades of 

boom-and-bust budgeting and the damaging impact those cycles have on the broader state 

economy. Backed by rigorous financial modeling, this is the change that will correct the 

structural imbalance in our fiscal framework, regain the confidence of the credit rating 

agencies, and set Alaska on a course to greater economic prosperity. 



Incoming Revenue Placement 

The APFPA fiscal structure distributes annual revenue between the fund and dividends: 

Mineral Royalties: 50% to the dividend; 49 .5% to the Permanent Fund 1 

Production Taxes: 100% to the Permanent Fund 

Investment Income: 100% to the Permanent Fund 

Within the Permanent Fund, the incoming revenue is allocated between the corpus and the 

ERA according to two rules. First, the constitution requires that 25% of royalties go to the 

corpus. Second, the remaining revenue is allocated to maintain the ERA at a target balance 

of four times the prior year's draw. Investment income is the first revenue to maintain the ERA 

balance. All additional revenue - royalties, taxes, and investment income - beyond the 

amount required to maintain the target balance goes to the corpus where it is constitutionally 

protected. 

Calibrating the Endowment Draw 

To be sustainable over the long-term, the draw must be calibrated to ensure that it does not 

degrade the value of the financial assets and to allow opportunity for growth in the fund. 

Reasoned assumptions, paired with the best available data, underlie the probabilistic financial 

model used to determine the amount that may be sustainably withdrawn on an annual basis. 

The probabilistic modeling of oil price and investment income is crucial. Unlike a deterministic 

calculation, which uses singular inputs for each variable and calculates a single anticipated 

future outcome, the probabilistic model uses a range of inputs and produces a range of 

potential future outcomes. Given the annual variability in both investment returns and 

petroleum revenues, the probabilistic model provides essential insight about the down-side risk 

and the up-side potential. 

AS 37.14.150 directs one-half of one percent of mineral royalties to the Public School Trust Fund. 

Alaska Permanent Fund Protection Act Page 2 of 4 



The significant modeling constraints, assumptions, and data inputs include: 

• Sustainability Metrics: ( 1) maintain the real value of starting assets and (2) ensure the 

durability of the ERA to avoid pressure to spend from the corpus 

• Starting Fund Value: $55 billion (APFC forecast for end of FYl 6 and a $3 billion transfer 

from the Constitutional Budget Reserve) 

• Oil Price: modeled probabilistic using DOR Fall 2015 forecasting session data 

• Oil Production: DOR Fall 2015 Revenue Sources Book (deterministic modeling)2 

• Investment Returns: 6.90% total return, 6.01 % statutory return (Callan Associates) 

• Inflation: 2.25% (Callan Associates) 

Using these assumptions, if the draw is not adjusted for inflation until 2020, the system can 

sustainably produce an annual draw of $3.3 billion. 

Understanding that it is impossible to know future outcomes with certainty, the APFPA institutes 

a periodic review to ensure the draw remains sustainable and may be adjusted if necessary. 

Specifically, the APFPA requires that in 2017, 2020, and every four years thereafter the 

Commissioner of Revenue will issue a Sufficiency of Assets Report that includes: 

1. An evaluation of the sufficiency of the ERA balance, given anticipated revenues; 

2. An evaluation of the long-term sustainability of the draw amount; and 

3. A determination that the draw amount (a) may be continued or (b) is unsustainable 

and recommend a reduced draw or another adjustment strategy. 

To ensure the legislature and the public may review and critique the recommended draw, to 

ensure transparency, the APFPA requires publication of the underlying data and calculations 

in their native file format. 

2 The model does not include production beyond the projects reflected in the official revenue 
forecast. Projects excluded from the analysis include many potential large projects, such as AKLNG. 
Generally, future projects would improve the durability of the system and increase the growth of both 
the Permanent Fund and dividends. The production forecast is one source of conservatism in the model. 

Alaska Permanent Fund Protection Act Page 3 of 4 



Royalty Dividend 

Under the current fiscal framework, the state does not have adequate financial resources to 

fund a dividend over a sustained period of low petroleum revenue without also imposing a 

heavy tax burden on Alaskans. The existing dividend distributes investment income from the 

ERA. But, the state is on course to begin funding the budget from the ERA in FY2018. Without a 

change, Alaskans will soon face a depleted ERA, no dividend payouts, and the prospect of 

spending down the corpus of the Permanent Fund. 

The APFPA funds the dividend from 50% of resource royalties-the state's ownership share of 

natural resources. Based on the royalty forecast in the APFPA model, this formula produces 

dividends listed in Table 1. The forecast below does not include new resource development; 

so, dividends will increase beyond this forecast as new projects produce new royalty revenues. 

Table 1: 50% Royalt' Dividend Forecast3 
2017 2018 2019 2020 

Un-risked $850 $932 $1017 $1014 
Risked $850 $923 $977 $939 

2021 
$1057 

$951 

2022 
$1038 
$908 

2023 2024 2025 2026 
$999 $949 $928 $877 

$849 $787 $755 $700 

While changing the dividend formula is necessary for a sustainable fiscal framework, in the 

current oil price environment, the forecast does mark a substantial step down from the last 

dividend checks. To smooth the transition, the APFPA supplements the 2016 dividend so the 

checks total $1000 per person. 

The royalty dividend equitably distributes Alaska's resource wealth across generations. This 

formula also allocates a specific and independent revenue stream to dividends to ensure the 

program continues even as the state makes the necessary changes to correct the current 

fiscal imbalance and provide a stable economic environment for positive private-sector 

growth in the state. 

3 This forecast includes adjustments for population growth and program costs. The RSB publishes 
risked values -values that are discounted to account for the uncertainty of future events. 
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2017 

2018 

2019 

2020 

2021 

2022 

2023 

2024 

2025 

2026 

2027 

2028 

2029 

2030 

2031 

2032 

2033 

2034 

2035 

2036 

2037 

2038 

2039 

2040 

Dividend Calculation 

Funds for Dividend 

$652 

$561 

$615 

$657 

$638 

$652 

$629 

$594 

$556 

$538 

$504 

$474 

$448 

$422 

$398 

$378 

$360 

$341 

$325 

$310 

$297 

$283 

$270 

$258 
Note: Dividend Years are the FY in which the 
dividend is paid to the recipients. The source of 
the funds for each year is 50% of the previous 
year's total royalties. 

Program 

I Costs 

8 

8.18 

8.36405 

8.552241125 

8.74466655 

8.941421548 

9.142603533 

9.348312112 

9.558649135 

9.77371874 

9.993627412 

10.21848403 

10.44839992 

10.68348892 

10.92386742 

11.16965443 

11.42097166 

11.67794352 

11.94069725 

12.20936294 

12.48407361 

12. 76496526 

13.05217698 

13.34585096 

Number of Recipients 

643650.88 

650293.88 

656869.5 

663380.38 

669797.63 

676131.75 

682335.5 

688423.75 

694390.38 

700235.38 

705955.25 

711548.25 

717046.75 

722433.25 

727709.5 

732914.88 

738013.5 

743043.88 

748029.63 

752965.5 

757869.88 

762769.88 

767659.38 

772534.88 

Per Person Dividend 

$1,000 

$850 

$923 

$977 

$939 

$951 

$908 

$849 

$787 

$755 

$700 

$652 

$610 

$569 

$532 

$500 

$472 

$444 

$418 

$395 

$375 

$354 

$335 

$317 

This document is a cut-and-paste 

excerpt of the Deterministic 

Modeling of SB 128, provided by the 

Governor's Legislative Office, and 

posted to BASIS and the Governor's 

website (link listed below). 

It is placed in the public record by 
the Senate State Affairs Committee. 

2/22/2016 

http://gov.alaska.gov/Walker media/documents/sustainable-alaska/20160122 public-deterministic-combo-APFPA-model.xlsx 
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Outline for Today 
The Gap 

Bogus Solutions 

3 Real Tools in the Kit 

The Biggest Tool-Use Asset Earnings 

Compare Proposals to Use Earnings 

Assumptions 

Criteria for Choice 

Fragile Economy 
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Fiscal Gap : Bogus Solutions 

. Higher Oil Price 

. Hold Our Breath 

. Gas Line 

. Nickel and Dime Solutions 

. Zombie Solutions 

. Silver Bullets? 









Proposals for Use of Earnings 
MECHANISMS 

+ STABILITY-SB128 ALASKA PERMANENT FUND PROTECTION ACT 

- Dump SB21 revenues and royalties into PF 

- Draw $3. 3 Billion from PF Earnings Reserve for UGF (inflation 
adjusted amount that sustains PF value) 

- Pay PF Dividend from 50% of Royalties 

+ IMMEDIATE PLUG--SB114 

- Draw 5% of PF value from PF Earnings Reserve for UGF 

- Pay PF Dividend from 50% of Royalties 

TARGET 

SUSTAINABILITY-"Goldsmith Plan" 
• Dump all Petroleum Revenues into Permanent Fund 
• Draw amount from PF Earnings and Earnings Reserve 

that can be Sustained and allow PF to continue to grow 
• Divide draw between UGF and PF Dividend 
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PF Draw (2017) -- a fixed amount 
that maintains future value of PF 

SPENDING FROM ASSETS: 
PER CAPITA 

2017 2021 2025 2029 2033 2037 2041 

• FINANCIAL I 

$4.25 

PF $ 3.3 

STATE ASSET PORTFOLIO: 
PER CAPITA 

0 $120 ~----r--.-----r---,-----,--, 
~ $100 

2 $80 

0 $60 

z $40 

~ $20 
:::, $0 

~ 2017 2021 2025 2029 2033 2037 2041 

t- • PETROLEUM I 

Special Economic Studies 



PF Draw (2017) -- a fixed 
percentage of PF value 

DRAW FROM ASSETS: 
REAL PER CAPITA 

$7 ~~~-~~~-~ 
$6 -1---1----+--+----+--~--+-

$5 
$4 
$3 
$2 
$1 
$0 

2017 2021 2025 2029 2033 2037 2041 

TOTAL $4.07 

PF $ 2.8 

STATE ASSET PORTFOLIO: 
PER CAPITA 



DRAW FROM ASSETS: 
REAL PER CAPITA 

$6 ...-----.-----r--~~---.--~ 

$5 t-=:=-=l::-::-:::-±-=-=-='i=-=--=-±:-::-:-±---1-

$4 
$3 
$2 
$1 
$0 

2017 2021 2025 2029 2033 2037 2041 

$ 3.55 

$ -

STATE ASSET PORTFOLIO: 
REAL PER CAPITA 
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' 
Dealing with Volatility & Risk: 
Future Petroleum Revenues? 

Early 
2014 

Early 
2015 
Early 
2015 
(3yr ma) 

Early 
2015 

I 

TOTAL 

$5.4 

$4.52 

$4.39 

$3.72 

$3.55 

PFD SS-UGF 

$1.4 $4.5 

$1.4 $3.66 

$1.4 $3.53 

$1.4 $2.85 

$1.4 $2.68 

Pet Rev 

DOR price ar:id production, 
+ gasline, new production 

DOR price and production, 
+ gasline, new production 

DOR price and production, 
+ gasline, new production 

DOR price and production, 
+ new production 

DOR price and production 



2017 Future 
TOTAL Petroleum 
SPEND Revenues 

S8128 $4.25 Favor Conservative 
today 

$4.07 Favor Conservative 
today 

ss $3.55 Balanced Conservative 

$4.39 Balanced More optimistic 





Job Growth in Alaska and the ation4 
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Strategy Moving Forward ? 
+ THIS YEAR (at a minimum) 

- Budget Cuts 

- Structured Use of PF Earnings 

- Business and Use Taxes 

+ NEXT YEAR 
- 4 Sided Battle 

• More budget cuts 
+Income tax 
+Sales tax 
+Dividend reduction 





$5.4 

2 Early $4.52 $1.4 
2015 

3 Early $5.79 $1.4 
2015 
(3yr ma) 

Early $3.72 $1.4 
2015 

$3.55 $1.4 

SS-UGF 

$4.5 
--~'---'· 

$3.66 

$4.39 

$2.85 

$2.68 

DOR price and production, 
+ gasline, new production 

DOR price and production, 
+ gasline, new production 

DOR price and production, 
+ gasline, new production 

DOR price and production, 
+ new production 

DOR price and production 
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Approximating a Draw Mechanism: 

Total Spend from 3 Proposals 

2017 Tradeoff Future 
TOTAL Petroleum 
SPEND Revenues 

~ 

SB128 $4.25 Favor Conservative 
today 

$4.07 Favor Conservative 
today 

$3.55 Balanced Conservative 

$5.79 Balanced More optimistic 
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Cases and Attorney General Opinions (Formal and Informal) 
Regarding the Permanent Fund and the Constitutional Budget Reserve 

Created by Department of Law 

February 3, 2016 

The following are the cases and opinions provided to the Senate State Affairs Committee 

on the topics of the permanent fund and the constitutional budget reserve. Please note 

these are only representative of the opinions and were selected for relating most closely 

to the concerns that have been raised relating to the Alaska Permanent Fund Protection 

Act. More opinions can be provided if further information is needed. 

1. Hickel v. Halford, 872 P.2d 171 (Alaska 1994) [addresses the definition of 

"administrative proceeding"] 

2. Hickel v. Cowper, 874 P.2d 922 (Alaska 1994) [seminal case on interpretation of 

the Constitutional Budget Reserve (CBR) and holding that the earnings reserve 

account is available for appropriation for purposes of determining what vote is 

needed to spend from the CBR but the ERA is not included in the pay-back 

provisions of the CBR] 

3. May 18, 1995, Inf. Op. Att'y Gen., File Nos. 663-95-0475; 663-95-0474 
[ addressing definition of "administrative proceeding"] 

Permanent Fund 

4. August 31, 1977, Inf. Op. Att'y Gen., File No. J-66-106-78 [addresses an extra 

appropriation to the permanent fund] 
5. September 16, 1977, Inf. Op. Att'y Gen., File No. J-66-107-78 [addresses 

inflation] 

6. March 10, 1983, Inf. Op. Att'y Gen., File No. 366-484-83 [addresses 

appropriation of income from and deposits into the permanent fund] 

7. February 6, 1984, Inf. Op. Att'y Gen., File No. 366-405-84 [addresses the 

appropriation of money from the permanent fund income to replace public 

assistance payments to individuals lost because of the receipt of permanent fund 

dividends] 
8. February 12, 1987, Inf. Op. Att'y Gen., File No. 663-87-0356 [addresses an 

extra appropriation made to the principal of the permanent fund] 



9. June 18, 2003, Op. Att'y Gen., File No. 663-03-0153 [addresses questions 
concerning the accounting for principal and income of the permanent fund] 

10. June 16, 2009, Op. Att'y Gen., File No. JU2009-200-509 [addresses questions 
concerning the accounting for principal and income of the permanent fund] 



Hickel v. Halford, 872 P.2d 171 (1994) 

KeyCite Yellow Flag - Negative Treatment 
Opinion Amended on Rehearing April 18. 1994 

872 P.2d 171 
Supreme Court of Alaska. 

Walter J. HICKEL, Governor of the State of 
Alaska, Darrel J . Rexwinkel, Commissioner of the 
Alaska Department of Revenue, and the State of 

Alaska, Appellants and Cross-Appellees, 
v. 

Rick HALFORD, President of the Alaska State 
Senate, Drue Pearce, Steve Frank, Bert Sharp, 
Mike Miller, Randy Phillips, Tim Kelly, Loren 

Leman, George Jacko, Steve Rieger, and Robin 
Taylor, comprising the Senate Majority of the 

Eighteenth Alaska Legislative Session, Appellees 
and Cross-Appellees, 

and 
Steve Cowper, Appellee and Cross-Appellant. 

Nos.S-6124, S-6134. 
I 

April 4, 1994. 
I 

As Amended on Limited Grant of Rehearing April 
18, 1994. 

Proceedings were commenced to resolve disputes about 
the state budget reserve fund containing money received 
by state from termination, through settlement or 
otherwise, of administrative proceeding or litigation 
involving mineral lease bonuses, rentals, royalties, or 
taxes imposed on mineral income, production, or 
property. The Superior Court, Third Judicial District, 
Anchorage, John Reese, J. , ordered the state to restore 
funds that had been deposited in the general fund, rather 
than in the budget reserve fund . Appeal and cross appeal 
were taken, and expedited review was granted. The 
Supreme Court, Matthews, J. , held that: (1) assessment 
issued by Department of Revenue (DOR) satisfies all 
essential elements of an "administrative proceeding" 
under the state constitutional provision creating the state 
budget reserve fund; (2) an audit letter was not sufficient 
to initiate an administrative proceeding; and (3) the 
decision could be given retroactive effect. 

Affirmed and remanded. 

West Headnotes (7) 

11) 

)2) 

[J) 

States 
Special Funds 

"Administrative proceeding," as used in state 
constitutional provision creating state budget 
reserve fund to contain money received by state 
from termination, through settlement or 
otherwise, of administrative proceeding or 
litigation involving mineral lease bonuses, 
rentals, royalties, or taxes imposed on mineral 
income, production, or property, involves 
adjudication-like proceeding to resolve existing 
dispute. Const. Art. 9, § 17(a); AS 44.62.360, 
44.62.370. 

2 Cases that cite this headnote 

States 
... Special Funds 

"Administrative proceeding," as used in state 
constitutional provision creating state budget 
reserve fund to contain money received by state 
from termination, through settlement or 
otherwise, of administrative proceeding or 
litigation involving mineral lease bonuses, 
rentals, royalties, or taxes imposed on mineral 
income, production, or property, requires 
sufficient written notice through document that 
serves function of complaint to specify nature of 
dispute and relief requested. Const. Art. 9, § 
17(a); U.S.C.A. Const.Amends. 5, 14; AS 
44.62.360, 44.62.370. 

1 Cases that cite this headnote 

States 
Special Funds 

"Administrative proceeding," as used in state 
constitutional provision creating state budget 
reserve fund to contain money received by state 
from termination, through settlement or 
otherwise, of administrative proceeding or 

WESTLAW © 2016 Thomson Reuters. No claim to original U.S. Government Works. 
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141 

ISi 

litigation involving mineral lease bonuses, 
rentals, royalties, or taxes imposed on mineral 
income, production, or property, requires that 
mechanism be set in motion to obtain final and 
binding resolution of dispute. Const. Art. 9, § 
17(a); U.S.C.A. Const.Amends. 5, 14; AS 
44.62.360, 44.62.370. 

1 Cases that cite this headnote 

States 
Special Funds 

Assessment issued by Department of Revenue 
(DOR) to taxpayer satisfies all essential 
elements of "administrative proceeding" under 
state constitutional provision creating state 
budget reserve fund to contain money received 
by state from termination, through settlement or 
otherwise, of administrative proceeding or 
litigation involving mineral lease bonuses, 
rentals, royalties, or taxes imposed on mineral 
income, production, or property; assessment 
demonstrates existence of dispute, assessment is 
served on taxpayer, providing notice of dispute, 
and notice sets in motion mechanisms for 
resolving dispute. Const. Art. 9, § l 7(a); 
U.S.C.A. Const.Amends. 5, 14; AS 43.05.270, 
44.62.360, 44.62.370. 

3 Cases that cite this headnote 

States 
.,.Special Funds 

Audit letter sent by Department of Revenue 
(DOR) to taxpayer was insufficient to 
commence "administrative proceeding'' under 
state constitutional provision creating state 
budget reserve fund to contain money received 
by state from termination, through settlement or 
otherwise, of administrative proceeding or 
litigation involving mineral lease bonuses, 
rentals, royalties, or taxes imposed on mineral 
income, production, or property; letter did not 
indicate existence of or set in motion mechanism 
for resolving dispute. Const. Art. 9, § 17(a); 

16) 

17) 

U.S.C.A. Const.Amends. 5, 14; AS 43.05.270, 
44.62.360, 44.62.370. 

Cases that cite this headnote 

Courts 
In General; Retroactive or Prospective 

Operation 

Decision that assessment issued by Department 
of Revenue (DOR) to taxpayer satisfies all 
essential elements of administrative proceeding 
under state constitutional provision creating 
state budget reserve fund to contain money 
received by state from termination, through 
settlement or otherwise, of administrative 
proceeding or litigation involving mineral lease 
bonuses, rentals, royalties, or taxes imposed on 
mineral income, production, or property could 
be given retroactive effect, despite hardships 
resulting from repayment of funds that had been 
deposited in state ' s general fund. Const. Art. 9, 
§ 17(a-d) 

2 Cases that cite this headnote 

Appeal and Error 
rdering New Trial and Directing Further 

Proceedings in Lower Court 

Remand was necessary for development of 
record and resolution of scope of protective 
order against disclosure of information in 
accounting of receipt and disposition of money 
under settlement of oil and gas tax dispute 
which could have divulged identity of individual 
taxpayer and particulars of its returns. Const. 
Art. 9, § 17(a); AS 43 .05.230, 43.05.230(a). 

Cases that cite this headnote 

Attorneys and Law Firms 

*172 Jenifer A. Kohout, Stephan C. Slotnick, Asst. Attys. 

WESTt.AW © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2 



Hickel v. Halford, 872 P.2d 171 (1994) 

Gen., and Bruce M. Botelho, Atty. Gen., Juneau, for 
appellants and cross-appellees Hickel, et al . 

G. Kent Edwards, Hartig, Rhodes, Norman, Mahoney & 
Edwards, Anchorage, for appellees and cross-appellees 
Halford, et al. 

Douglas Pope, Wagstaff, Pope & Katcher, Anchorage, for 
appellee and cross-appellant Cowper. 
Before MOORE, C.J., RABINOWITZ, MATTHEWS and 
COMPTON, JJ. , and BRYNER, J., Pro Tern." 

OPINION 

MATTHEWS, Justice. 

This case requires us to interpret article IX, section 17 of 
the Alaska Constitution, which establishes the budget 
reserve fund . 1 * 173 The voters adopted article IX, section 
17 in the 1990 general election. It was placed on the ballot 
after being passed by a legislative resolution approved by 
a two-thirds vote of each house of the 1990 legislature. 

Section 17 requires deposit into the budget reserve fund 
of all money received by the State after July 1, 1990, "as a 
result of the termination, through settlement or otherwise, 
of an administrative proceeding or of litigation ... 
involving mineral lease bonuses, rentals, royalties .. . or 
involving taxes imposed on mineral income, production, 
or property .. .. " § l 7(a) . Appropriations from the fund 
require a super legislative majority, i.e., three-fourths of 
each house. § 17( c ). However, if the amount available for 
appropriation for a given fiscal year is less than the 
amount appropriated for the previous fiscal year, an 
appropriation from the budget reserve fund can be made 
by a majority vote of each house of the legislature. Such 
an appropriation is limited to the difference between the 
amount available for appropriation for the fiscal year and 
the amount appropriated "in the previous calendar year 
for the previous fiscal year." § 17(b ) . 

The primary issue in this case is the meaning of the term 
"administrative proceeding" as used in article IX, section 
17(a) with respect to mineral taxes. The dispute can only 
be understood in the context of the applicable statutory 
and administrative procedures for collection of such taxes. 

For all taxes, the tax collection process begins with the 
filing of the return by the taxpayer. Oil and gas 
production returns must be filed monthly. AS 
43.55.020-.030. Income tax returns must be filed 

annually. AS 43.20.030 . Payments of taxes due must 
accompany the tax returns. See AS 43.20.030; AS 
43 .55.020. The oil and gas audit division generally audits 
all taxpayers for all tax periods, with a single audit 
covering from one to three years, or twelve to thirty-six 
tax periods. The income and excise audit division also 
generally audits every oil and gas return filed under AS 
43 .20. When an audit is complete, the taxpayer is notified 
of any deficiency by a notice of assessment and demand 
for payment (hereinafter referred to as the assessment). 
This is provided for in AS 43.05 .245 . Assessments must 
be issued within three years after a return is filed or 
collection is barred. AS 43.05 .260(a). 

When a taxpayer receives an assessment, the taxpayer is 
presented with a number of choices. It may pay the taxes 
in accordance with the assessment; it may appeal the 
assessment within sixty days by filing a request for appeal 
under AS 43.05 .240 and 15 AAC 05.010; or it may do 
nothing. If the taxpayer does nothing, the Department of 
Revenue (DOR), after the sixty-day period for appeal has 
expired, may proceed to levy on the taxpayer' s property 
until the tax is collected. AS 43.05.270. 

When a taxpayer files a request for appeal with DOR, it 
may request either an "informal conference" or a "formal 
hearing." AS 43.05.240(a)(b) . If a taxpayer requests an 
informal conference and the conference does not resolve 
the dispute to the taxpayer' s satisfaction, the taxpayer 
may request a formal hearing within thirty days after the 
decision resulting from the informal conference. AS 
43 .05 .240(b)(2). If a taxpayer fails to request a formal 
hearing within thirty days after the decision of the 
informal conference, the informal conference decision 
becomes the final decision of DOR and it may be 
enforced as such. Informal conference decisions may not 
be appealed to the courts. AS 43.05.240(d); 15 AAC 
05 .020(c), .040. Where a formal hearing is requested, 
either following an informal conference or directly upon 
filing a request for appeal, the taxpayer is given a formal 
adjudicatory hearing. 15 AAC 05.030 . If the taxpayer is 
dissatisfied with the result of the formal hearing, the 
taxpayer may appeal *174 to the superior court within 
thirty days after the decision. AS 43 .05 .240(d). 

At any point in this process DOR and the taxpayer may 
agree on the taxes owed, or the taxpayer may decide to 
pay the amount claimed by the State either as a result of 
the assessment, the informal conference decision, or the 
decision following a formal hearing. DOR has taken the 
position that funds received after a request for formal 
hearing must be deposited in the budget reserve fund 
while funds received before a request for formal hearing 
are paid into the State general fund. DOR, in other words, 
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is of the view that an administrative proceeding is not 
initiated for the purposes of article IX, section l 7(a) until 
a request for formal hearing is made. 

During the 1993 legislative session, the legislature 
appropriated virtually all of the anticipated revenues from 
the general fund for the fiscal year 1994. Subsequently, a 
group of legislators who constitute the majority coalition 
of the Senate (hereafter referred to as the Senate Majority) 
filed a suit against Governor Walter J. Hickel and 
Commissioner of Revenue Darrel J. Rexwinkel (hereafter 
referred to as the State). The suit challenged the deposit 
into the general fund of funds received after a request for 
appeal but before a request for formal hearing. Former 
Governor Steve Cowper filed a similar action. The cases 
were consolidated. The Senate Majority and Gov. Cowper 
moved for summary judgment and the State cross-moved 
for summary judgment. 

Following a hearing, the superior court granted the 
plaintiffs' motions for summary judgment, holding that 
for the purposes of section 17, administrative proceedings 
begin once a request for appeal is filed by a taxpayer. The 
court ordered the State to restore wrongfully allocated 
funds to the budget reserve fund, with interest, not later 
than the end of the regular session of the current state 
legislature. 2 The court noted that preliminary indications 
were that at least $924,051 ,580.19 in principal would be 
required in order to accomplish this. From this order the 
State has appealed. 

The superior court's Final Order and Judgment also 
ordered the State to provide plaintiffs with an accounting 
of the receipt and disposition of all monies received after 
July 1, 1990, as a result of the termination, through 
settlement or otherwise, of all informal conferences. The 
accounting is to include the date and amount of money 
received for each termination. The court also ordered the 
State to produce its interest computations for settlements 
received through informal proceedings and "any 
documents referring to that part of the 1993 settlement of 
the oil and gas tax dispute with British Petroleum which 
was allocated to preinforrnal conference general fund 
revenues." The court also subjected the accounting and 
document productions to a protective order, prohibiting 
the plaintiffs or their attorneys from disclosing the 
contents of any of the documents. 

The State appealed from that portion of the Final Order 
and Judgment which required the production of the 
British Petroleum Company (BP) settlement documents.3 

Gov. Cowper cross-appealed, objecting to the 
confidentiality aspect of the protective order. He also 
contends that the accounting should include the actual 

income earned by the State on the settlement funds . 

Because of the significant public interest in a speedy 
resolution of this dispute, we granted the parties ' motions 
for expedited review. Following oral argument on January 
26, 1994, we issued an order affirming the first three 
paragraphs of the Final Order and Judgment of superior 
court.• In addition, we *175 ordered the parties to brief 
the question whether an administrative proceeding within 
the meaning of article IX section 17 begins, in a tax 
collection context, with the issuance of an assessment. 
Further, we ordered the parties to brief the question 
whether, assuming that an administrative proceeding did 
commence with an assessment, such a ruling should be 
given prospective effect.5 We reserved decision on all 
other issues raised in the appeal and the cross-appeal. In 
our order we gave summary reasons for our action which 
we set forth here: 

The essential attributes of an "administrative proceeding" 
as the term is used in article IX, section 17 of the Alaska 
Constitution are: 
1. A dispute must exist. 

2. A document reflecting the fact of the dispute which 
serves a function similar to that of a complaint in a civil 
action, or an accusation or statement of issues under the 
Administrative Procedure Act, AS 44.62.360, 370, must 
be served by one party on the other party. 

3. The document must set in motion mechanisms 
prescribed by statute or regulation under which the 
dispute will ultimately be resolved. 

The proceedings which take place after a "request for 
appeal" is filed under AS 43 .05.240(a) and 15 AAC 
05 .020 clearly have these attributes. For this reason, the 
first three paragraphs of the judgment of December 14, 
1993, are affirmed . 

At oral argument, the question was raised whether an 
assessment marks the beginning point of an 
administrative proceeding. This question was neither 
raised nor resolved in the superior court and thus would 
ordinarily be considered waived for the purpose of this 
litigation. However, this is a question of substance which 
can be raised in the future. If it is raised successfully, it 
could cause fiscal problems of an extremely serious 
nature. Thus, sound reasons require the consideration of 
an issue not raised by the parties. See Vest v. First 
National Bank of Fairbank<;, 659 P.2d 1233, 1234 n. 2 
(Alaska) ("Where ... an issue that has not been raised 
involves a question of law that is critical to a proper and 
just decision, we will not hesitate to consider it, 
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particularly after calling the matter to the attention of the 
parties and affording them the opportunity to brief the 
issue."), reh 'g granted, 670 P.2d 707 (Alaska 1983). For 
this reason we have ordered supplemental briefing. 

Supplemental briefs were submitted by the parties and 
additional oral argument was held. Both Gov. Cowper and 
the Senate Majority argue that an assessment begins an 
administrative proceeding and that a ruling to this effect 
should not be given only prospective effect. Gov. Cowper 
argues in addition to the questions ordered briefed that an 
audit letter which identifies the tax returns to be audited 
and the information and documents *176 to be produced 
at the audit, rather than a subsequently occurring notice of 
assessment, is the beginning of an administrative 
proceeding. In addition, Gov. Cowper argues specifically 
with respect to a settlement with BP which included some 
years for which no assessment had been issued as well as 
some years for which an assessment and a notice of 
appeal had been issued, that, as to the pre-assessment 
years, the funds received should be included within the 
budget reserve fund because the funds were received "as a 
result of the termination . .. of an administrative 
proceeding," even though the particular years in question 
were not formally part of the administrative proceeding. 
The State agrees that these questions should be addressed. 

The Senate Majority also seeks the resolution of an 
additional issue. The Senate Majority notes that in our 
order of January 27, 1994, we indicated that one of the 
attributes of an administrative proceeding included setting 
in motion "mechanisms prescribed by statute or 
regulation under which the dispute would ultimately be 
resolved." It points out that with respect to royalty 
disputes as distinct from tax disputes, the State has 
indicated that the Department of Natural Resources does 
not have statutory or regulatory procedures by which such 
disputes are conducted. The State agrees that further 
guidance on this issue is warranted. Neither party, 
however, describes the dispute resolution mechanism 
pertaining to royalties. 

We address first the basis for our conclusion that 
administrative proceedings possess the attributes we 
identified in the order of January 27th. Next, we conclude 
that in view of these attributes an administrative 
proceeding concerning back taxes begins when an 
assessment is issued. An audit letter does not mark the 
beginning of an administrative proceeding. We also 
conclude that our ruling that an administrative proceeding 
begins with an assessment should not be given solely 
prospective effect. With respect to the issues 
characterized by the BP settlement and the questions 

concerning the procedures used in resolving royalty 
disputes, we express no opinion as the record before us is 
insufficient both in terms of underlying facts and 
development of legal issues for expression of any view. 
Finally, we hold that on the record before us, the superior 
court did not abuse its discretion by subjecting the 
accounting to a protective order, in light of the 
confidentiality requirements of AS 43 .05.230 . On remand, 
however, the superior court remains free to consider 
whether a more narrow protective order may adequately 
protect these concerns. 

1. Attributes of an Administrative Proceeding. 
111 As noted, we set out the following as attributes of an 
administrative proceeding in our order of January 27, 
1994: 
1. A dispute must exist. 

2. A document reflecting the fact of the dispute which 
serves a function similar to that of a complaint in a civil 
action, or an accusation or statement of issues under the 
Administrative Procedure Act, AS 44.62.360, 370, must 
be served by one party on the other party. 

3. The document must set in motion mechanisms 
prescribed by statute or regulation under which the 
dispute will ultimately be resolved. 

Although there is no single authority which concisely 
defines an administrative proceeding, examination of case 
law and Alaska statutes involving adjudicatory 
administrative proceedings demonstrates that these 
attributes are common to such proceedings.6 The context 
in which the term administrative proceeding is used in 
section 17, the common meaning of the words, and 
evidence of legislative and voter intent and purpose also 
support the recognition of these attributes. 

We have previously set forth the appropriate approach to 
interpreting constitutional language. "Constitutional 
provisions should be given a reasonable and practical 
interpretation in accordance with common sense. The 
court should look to the plain meaning and purpose of the 
provision and the intent of the framers." *177 Arco 
Alaska, Inc. v. State, 824 P.2d 708, 710 (Alaska 1992) 
(citation omitted); see also Kochutin v. State, 739 P.2d 
170, 171 (Alaska 1987). "Adherence to the common 
understanding of words is especially important in 
construing provisions of the Alaska Constitution, because 
the court must ' look to the meaning that the voters would 
have placed on its provisions.' " Division of Elections v. 
Johnstone, 669 P.2d 537, 539 (Alaska 1983) (quoting 
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State v. Lewis, 559 P.2d 630, 637-38 (Alaska), appeal 
dismissed, 432 U.S. 901 , 97 S.Ct. 2943, 53 L.Ed.2d 1073 
(1977)), cert. denied, 465 U.S. 1092, 104 S.Ct. 1580, 80 
L.Ed.2d 114 (1984). ''Unless the context suggests 
otherwise, words are to be given their natural, obvious, 
and ordinary meaning." Hammond v. Hojjbeck, 627 P.2d 
1052, 1056 n. 7 (Alaska 1981). 
Because of our concern for interpreting the constitution as 
the people ratified it, we generally are reluctant to 
construe abstrusely any constitutional term that has a 
plain ordinary meaning. Rather, absent some signs that 
the term has acquired a peculiar meaning by statutory 
definition or judicial construction, we defer to the 
meaning the people themselves probably placed on the 
provision. Normally, such deference to the intent of the 
people requires "[a]dherence to the common 
understanding of words." 

Citizens Coalition for Tort Reform, Inc. v. McAlpine, 810 
P.2d 162, 169 (Alaska 1991) (citations omitted) (quoting 
Johnstone, 669 P.2d at 539). 

Our objective, therefore, is to identify the meaning that 
the people probably placed on the term "administrative 
proceeding." We begin by recognizing that administrative 
agencies today perform a wide range of functions and 
activities, including supplying services, licensing, 
investigating, rulemaking, and individualized 
decision-making in the nature of adjudication. In the 
proper context investigation, rulemaking, and 
adjudication all could be labelled "administrative 
proceedings." In the context of section 17, however, it is 
extremely unlikely that the people would have understood 
"administrative proceeding" to mean rulemaking or 
investigation. First, rulemaking and investigation do not 
normally terminate "by settlement," as does adjudication, 
nor would they normally result in the receipt of money as 
a result of their termination.' Second, such an 
understanding of the term would be contrary to the 
purpose of the amendment, which was to remove certain 
unexpected8 income from the appropriations power of the 
legislature, and to save that income for future need.9 

Money eventually received as a result of rulemaking, in 
accordance with the rules adopted, can hardly be called 
unexpected. 

Once we recognize that the people probably understood 
the term "administrative proceeding'' to mean 
adjudication-like proceedings before administrative 
agencies, as opposed to rulemaking or investigative 
actions, our task is to identify the essential attributes of 
this type of proceeding in order to distinguish between 
administrative actions which are "administrative 
proceedings" within the * 178 meaning of section 17 and 

related administrative actions which are not. 10 

The first attribute an "administrative proceeding" must 
possess is that a dispute must exist for the proceeding to 
resolve.11 This attribute derives from the language of 
section 17, the voter pamphlet, legislative use of the term, 
and our recognition that the people understood 
"administrative proceeding" to mean adjudicatory 
proceedings. 

Article IX, section 17 clearly indicates that an 
administrative proceeding is a proceeding which may 
"terminate, through settlement or otherwise." § l 7(a). 
"Settlement," the only specific means listed in the 
Constitution by which an administrative proceeding may 
terminate, implies the existence of opposing parties who 
reach a compromise. "Settlement" thus assumes a 
preexisting dispute. 

This reading is also supported by the voter pamphlet for 
the 1990 election. 12 Although most of the references in the 
voter pamphlet to the sources of revenues which would be 
deposited in the budget reserve fund use language which 
closely parallels section 17' s language, 13 the statement in 
support of the amendment refers to windfall revenues 
"that result from pending litigation and tax disputes ." 
When this statement is compared with the constitutional 
language allocating to the budget reserve fund money 
received "as a result of the termination, through 
settlement or otherwise, of an administrative proceeding 
or of litigation," it is clear that "tax disputes" refers to 
administrative proceedings. 

The use of the term "administrative proceeding" in the 
Alaska Statutes also generally supports the existence of a 
dispute as an essential element in that term's meaning. 
"Administrative proceeding" is never defined in the 
Alaska Statutes. In most cases, however, the context in 
which the term is used demonstrates that an adjudicatory 
proceeding, usually between an agency of the State and 
some private individual or entity, is anticipated.1• As 
discussed below, such adjudications *179 are predicated 
on the existence of an underlying dispute. 

Finally, we consider the existence of a dispute to be an 
essential attribute of an administrative proceeding because 
it is a common element in all adjudicatory proceedings. 
For example, Black 's Law Dictionary defines 
"adjudication" as "[t]he legal process of resolving a 
dispute" and "adjudicatory process" as a "[m]ethod of 
adjudicating factual disputes; used generally in reference 
to administrative proceedings in contrast to judicial 
proceedings." Id. at 42. Similarly, the formal rules 
governing administrative adjudications under the 
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Administrative Procedures Act (AP A), AS 
44.62.330-.630, clearly anticipate the existence of a 
dispute before action is taken. For example, an accusation 
under AS 44.62.360 must set out ''the acts or omissions 
with which the respondent is charged, so that the 
respondent is able to prepare a defense." AS 44.62.360(1). 
Both the use of the word "charged" and the recognition of 
the need for a defense indicate the necessary existence of 
an underlying controversy or dispute. A statement of 
issues, as provided for in AS 44.62.370, anticipates that 
the respondent "must show compliance [with a statute or 
regulation] by producing proof at the hearing," and must 
specify "particular matters that have come to the attention 
of the initiating party and that would authorize a denial of 
the agency action sought." AS 44.62.370(a)(1)(2). The 
necessity of one party carrying a burden of production 
and the possibility that a request for a right or privilege 
may be denied also indicate the existence of an 
underlying dispute. 15 

Because a dispute exists in all adjudicatory proceedings, 
and because the language of section 17 and the voter 
pamphlet indicate that "administrative proceeding'' meant 
a proceeding involving a dispute, the first essential 
attribute of an administrative proceeding is that a dispute 
must exist. 

121 The second essential attribute of an administrative 
proceeding is that a document reflecting the fact of the 
dispute, which serves a function similar to that of a 
complaint in a civil action, or an accusation or statement 
of issues under the APA, must be served by one party on 
the other party. 16 This element is required in order to 
ensure that the procedures we recognize as administrative 
proceedings meet minimal due process requirements. 17 

Although we are not directly concerned in this litigation 
with the due process rights of the participants in 
administrative proceedings, minimal due process 
requirements do define necessary requirements of all 
adjudicatory proceedings. Without providing at least 
notice and the *180 opportunity to participate to those 
who might be affected, no administrative action can either 
resolve the dispute to the satisfaction of all of the parties 
or be considered final despite later objections. See 
Wickersham, 680 P.2d at 1144; Kerr, 779 P.2d at 342. 
Because we conclude that an "administrative proceeding'' 
must be an action capable of finally resolving the issue in 
dispute, either by the express consent of all of the parties 
or by reaching a determination which could be accorded 
finality consistent with due process, we hold that 
sufficient written notice, specifying the nature of the 
dispute and the relief requested, is essential to an 
administrative proceeding. 18 

131 Our conclusion that an administrative proceeding must 
be an action which is capable of being accorded finality 
consistent with the requirements of due process is 
supported by the language of section 17. The phrase "as a 
result of the termination, through settlement or otherwise, 
of an administrative proceeding" clearly implies that an 
administrative proceeding may terminate with or without 
the express consent of all of the parties. A party must be 
aware of the dispute and the existence of the proceedings 
in order to terminate them by settlement. More 
importantly, in order for an administrative action to 
terminate without the consent of all the parties in a 
manner which may result in the collection of money by 
the State, individuals affected must have notice and an 
opportunity to object. Otherwise, no finality will be 
accorded the administrative agency's decision in any 
subsequent action.19 

The third essential attribute of an administrative 
proceeding-that the document which one party serves on 
the other must set in motion mechanisms prescribed by 
statute or regu lation under which the dispute will 
ultimately be resolved-derives from the ordinary meaning 
of the word proceeding and the nature of adjudication. 

Webster's Third New International Dictionary 1807 
(1969) defines "proceeding" as "a particular step or series 
of steps adopted for doing or accomplishing something." 
20 Our reference to "mechanisms . .. under which the 
dispute will ultimately be resolved" closely parallels the 
dictionary definition and follows from it.21 

The two requirements which our "essential attribute" adds 
to this dictionary definition-that the document served on 
the other party set these mechanisms in motion and that 
the mechanisms be prescribed by statute or 
regulation-follow from the nature of adjudication and 
from our recognition that a administrative proceeding 
under section 17 must be capable of being accorded 
finality. 

Adjudicatory proceedings begin with the issuance by one 
party to the other of a document which serves both as the 
initiation of the dispute resolution process and as notice 
*181 that the process has been initiated.22 For example, 
the AP A expressly states that filing an accusation or a 
statement of issues initiates a hearing. AS 44.62.360, 
.370. Similarly, the civil rules provide that a civil action is 
commenced by filing a complaint with the court, and that 
a copy of the complaint must be served on the opposing 
party. Alaska Rules of Civil Procedure 3, 4. Therefore, it 
may be said that these documents have legal significance 
beyond merely providing notice. They also start in motion 
the coercive force of the law with the ultimate objective 
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of resolving the dispute. By providing notice, they ensure 
that the use ofthis force is fair. 

Our recognition that an administrative proceeding 
necessarily possesses the characteristic of finality requires 
that the proceeding which is initiated have legal authority 
to bind the non-initiating party, subject perhaps to further 
appeal, even if that party disagrees with the solution 
reached or fails to participate in the resolution. This is a 
substantive corollary to our earlier recognition that 
minimum due process is required before binding a party 
over his objection. Simply put, legal authority to bind a 
party over his objection, or without his participation in the 
proceeding, cannot be assumed. Therefore, we require 
that the mechanisms which attempt to do so be prescribed 
by law.23 

This final attribute, more than either of the other two 
attributes, highlights the difference between the 
commencement of an administrative proceeding and 
similar action by a party which does not initiate a 
proceeding. Unless the document which the first party 
serves on the opposing party creates a legal obligation on 
the opposing party to either respond or accept a 
determination made in the party' s absence, then the 
opposing party is free to ignore the document. If the 
opposing party is free to ignore the document without 
consequence, then the document is not part of a 
proceeding which is capable of finally terminating the 
dispute without the consent of the opposing party. In other 
words, so long as the opposing party is free to refuse to 
participate or to withdraw from any attempt to resolve the 
dispute without legal consequences, then the attempt may 
be a settlement negotiation, but it is not an adjudication. 
By contrast, where the law provides that even an opposing 
party 's complete failure to respond has legal significance 
and may justify a decision against him or her, then the 
initial document initiates an adjudication and, provided 
the other attributes are also present, an administrative 
proceeding under section 17. 

2. In a tax collection context, an assessment marks the 
beginning of an administrative proceeding. 
141 An assessment issued by DOR to a taxpayer under AS 
43.05.270 satisfies all of the essential elements of an 
administrative proceeding. 

First, at the time that the State issues an assessment, a 
dispute does exist. As noted above, a dispute may be 
defined as "a conflict or controversy; a conflict of claims 
or rights; an assertion of a right, claim, or demand on one 
side, met by contrary claims or allegations on the other." 
Black 's Law Dictiona,y, at 472. Prior to the time that an 

assessment is issued, the taxpayer has either filed or failed 
to file a return. If the taxpayer has filed a return, this may 
be considered an assertion by the taxpayer that the 
amount stated, and only the amount stated, is due. 
Similarly, if a taxpayer fails to file a return, this may be 
taken as an implied assertion *182 that no taxes are due.24 

If DOR then issues an assessment to the taxpayer, 
demanding additional tax payments (with interest and 
penalties), then there has been "an assertion of a right, 
claim or demand on one side, met by contrary claims or 
allegations on the other'' and a dispute exists.25 

Second, the assessment reflects the fact of the dispute, 
serves a function similar to a civil complaint or an 
accusation or statement of issues under the AP A, and is 
served on the taxpayer. The assessment' s reflection of the 
fact of the dispute is self-evident. An assessment is also 
served on the taxpayer. See AS 43 .05.245 ("The notice 
and demand for payment is issued when the notice and 
demand is delivered to the taxpayer in person or placed in 
the United States mail, addressed to the last known 
address of the taxpayer."). The only significant question 
with respect to this attribute is whether an assessment 
serves a function similar to a civil complaint or an 
accusation or statement of issues. 

As discussed above, the primary function of each of these 
documents is to provide written notice to the other party 
that a matter is being contested and that particular relief is 
sought. Examination of the assessment notices provided 
by the State reveal that assessments also serve this 
function. The assessment letter itself lists a total amount 
due and demands payment. This constitutes a claim for 
relief. In addition, computations explaining the amount 
due are enclosed with the assessment. These constitute 
specific notice of the matter being contested and the basis 
for relief. Therefore, the second attribute of an 
administrative proceeding is present in a notice of 
assessment. 

Third, the notice of an assessment sets in motion 
mechanisms prescribed by statute or regulation under 
which the dispute will ultimately be resolved. Contrary to 
the State 's arguments, this element does not require that a 
hearing be convened by the document, so long as the law 
provides that the document will lead toward a resolution 
of the dispute regardless of the opposing party's response. 
It is the legal authority to bind the opposing party, and not 
the exact means by which that authority is exercised, that 
is essential. 

Therefore, an administrative proceeding can begin before 
any hearing is initiated, if the law constrains the options 
of the opposing party on receipt of notice of the 
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proceeding and provides mechanisms for resolving the 
dispute irrespective of the opposing party's response. An 
assessment has this effect. On receipt of an assessment, 
the taxpayer may 1) pay the assessment; 2) appeal the 
a~sessment; or 3) do nothing. If the taxpayer pays, the 
dispute is resolved. This is similar to a defendant 
admitting liability in a civil suit. If the taxpayer appeals, 
the mechanisms provided for by AS 43.05.240 are set in 
motion to attempt to resolve the dispute. Finally, if the 
taxpayer does nothing, AS 43.05.270 provides that the 
State may levy against the taxpayer. Once the sixty-day 
period for appealing the assessment has expired, however, 
the taxpayer may no longer challenge the substantive 
basis of the assessment.26 The statutory scheme by which 
an assessment is converted into a debt to the State if no 
appeal is filed is itself a mechanism for resolving the 
dispute. 

*183 As an assessment possesses each of the essential 
attributes which we have identified, it marks the 
beginning of an administrative proceeding in the tax 
collection process for purposes of Article IX, section 17 
of the Alaska Constitution.27 

3. An audit letter does not mark the commencement of 
an administrative proceeding. 
151 An audit letter does not satisfy the essential elements of 
an administrative proceeding. Mere notice of an intention 
to investigate neither indicates the existence of a dispute 
nor sets in motion mechanisms for the resolution of a 
dispute. 

No dispute exists when the audit letter is sent. On the 
contrary, the need for an audit indicates that more 
i~formatio~ is required before the State can agree or 
disagree with the taxpayer's return. For this reason, an 
audit is more properly described as an investigation than 
an administrative proceeding. See Mallas v. United States, 
993 F.2d 1111, 1122-24 (4th Cir.1993) {holding that an 
I.R.S. audit is an investigation and not an "administrative 
proceeding''). 

In addition, an audit letter does not set in motion any 
mechanisms for resolving a dispute, even if a dispute did 
exist at the time. As an investigative procedure, an audit 
?elps the ~tate to dete~e what its position is. Nothing 
m the audit procedure itself can be characterized as an 
attempt to resolve a dispute.28 

~rospective effect. 
61 This court set forth the conditions necessary for 
nonretroactive treatment in Plumley v. Hale, 594 P.2d 
497, 503 {Alaska 1979): 

1) the holding is one of first 
impression, or overrules prior Jaw, 
and was not foreshadowed in earlier 
decisions; 2) there has been justifiable 
reliance on an alternative 
interpretation of the law; 3) undue 
hardship would result from retroactive 
application;29 and 4) the purpose and 
intended effect of the holding is best 
accomplished by prospective 
application. 

We apply these factors both to our initial decision that an 
informal conference is an administrative proceeding and 
to our decision today that the notice of assessment marks 
the beginning of an administrative proceeding in the tax 
collection process. Although the question of retroactive 
application arose separately in the course of the 
proceedings in this case with respect to these two 
decisions, the analysis is essentially the same. 

The first factor is a threshold requirement. Commercial 
Fisheries Entry Comm 'n v. Byayuk, 684 P.2d 114, 117 
(Alaska 1984). It is satisfied. In Johnstone, 669 P.2d at 
544, this court held that this requirement was met where 
"[ n ]o prior Alaska case has attempted to construe the 
meaning of the word" and prior nonjudicial opinions 
"indicated the *184 presence of real uncertainty." This 
court has also stated that "if the question answered by the 
new rule was ' subject to rational disagreement' the 
threshold showing is met and the court will weigh the 
remaining criteria." Truesdell v. Halliburton Co., 754 
P.2d 236, 239 (Alaska 1988) (quoting Vienna v. Scott 
Wetzel Services, Inc., 740 P.2d 447, 450 (Alaska 1987)). 
Although we reject the State's interpretation of 
"administrative proceeding," we cannot say that it was 
irrational. Moreover, at the time the State adopted its 
position, no Alaska case indicated the proper result. We 
therefore consider the remaining factors. 

The second factor-justifiable reliance on an alternative 
explanation-supports nonretroactive application, but 
carries relatively little weight. The State has demonstrated 
that the intended recipients of fiscal year 1994 
appropriations have relied on the appropriations. While 
retroactive application might cause reevaluation of these 
appropriations, it will not, however, require any specific 

~· W!'etlter our ruling tltat an administrative proceeding appropriation to be rescinded. In addition, this reliance is 
ts triggered by an assessment should be given only two steps removed from the issue in this case-the proper 
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allocation of money to the budget reserve fund. The 
primary focus of concern in weighing this factor is 
whether the legislative and executive branches justifiably 
relied on the availability of the monies at issue in this case 
when making fiscal year 1994 appropriations. 

These monies were deposited in the general fund in 
reliance on a April 24, 1992, Attorney General's Opinion. 
Even assuming that the State' s reliance on the Attorney 
General ' s Opinion is an appropriate basis for considering 
nonretroactive application,'0 at the time that the legislature 
appropriated the informal conference collection receipts 
from the general fund, the Attorney General ' s Opinion 
had been subject to significant criticism, and the 
possibility that the money should have been deposited 
into the budget reserve fund was well recognized.' 1 

Because the risk of a subsequent judicial decision 
requiring deposit of these funds in the budget reserve was 
apparent at the time of the appropriations, we give 
significantly less weight to this factor.32 

The third factor-whether retroactive application will result 
in undue hardship or have a negative effect on the 
administration of justice-is essentially neutral. Some 
hardship may be inherent in ordering the State to restore 
close to one billion dollars, plus interest, to the budget 
reserve fund after the money has already been allocated. 
Repayment of this amount could, to a certain extent, 
require reconsideration of 1994 appropriations. Such 
reconsideration could, in tum, cause uncertainty and, in 
some cases, hardship, for those who have relied on the 
appropriations passed. 

Alternatively, however, repayment could be made without 
hardship from other sources including, most notably, 
earnings and accumulated earnings from the Alaska 
Permanent Fund.'1 Moreover, the provisions of section 17 
provide the opportunity for significant alleviation or 
elimination of hardships. First, if and to the extent that 
removing this amount from the general fund reduces the 
amount available for appropriation in fiscal year 1994 
below the amount appropriated for fiscal year 1993, a 
simple majority of each house can approve appropriations 
from the budget reserve fund. Alaska Const. art. IX, § 
17(b ). Second, to the extent the legislature wishes to 
continue appropriations for fiscal year 1994 in excess of 
fiscal year 1993, the legislature can reach the budget 
reserve fund by an "affirmative vote of three-fourths of 
the members of each house." *185 Alaska Const. art. IX, 
§ 17(c). The superior court's decision to effectively stay 
its order to restore the budget reserve fund until the close 
of the legislative session, which we affirmed in our 
January 27 order, allows the State the opportunity to 
employ these procedures in order to alleviate or avoid 

hardships. 

The final factor to be weighed is whether the purpose and 
intended effect of the holding is best served by 
prospective application only. This is "the single most 
important criterion to use in determining whether to apply 
a new rule of law retroactively or prospectively." Byayuk, 
684 P.2d at 118. This factor weighs heavily against 
nonretroactive application. Where the issue before the 
court is one of constitutional interpretation, the purpose of 
the court' s holding is to give effect to the purpose of the 
provision and the intent of the framers . See, e.g., Citizens 
Coalition, 810 P.2d at 168 ("[W]e must never lose sight 
of another important right of the people implicated in all 
cases of constitutional construction, namely the right to 
have the constitution upheld as the people ratified it."); 
see also Johnstone, 669 P.2d at 544 (looking to purpose 
of constitutional provision in considering this factor) . 

The purpose of the budget reserve amendment, as well as 
two of its explicit provisions, would be frustrated or 
violated by nonretroactive application. The constitutional 
amendment arose out of concern about a growing gap 
between spending and revenues. To combat this gap, the 
reserve fund was proposed to save money against future 
economic downturns and to remove from the current 
appropriations power certain revenues. Nonretroactive 
application would frustrate this second purpose by 
allowing the legislature to appropriate from these 
revenues close to one billion dollars more than the voters 
of Alaska intended them to have access to, without 
meeting the requirements for appropriating out of the 
budget reserve which are specified in the constitution. 

ln addition, prospective application would violate the 
explicit retroactive provision and frustrate the repayment 
provision of section 17. Section 17 provides that "all 
money received by the State after July 1, 1990 [from the 
designated revenues] shall be deposited in the budget 
reserve fund." Alaska Const. art. IX, § 17(a). The 
amendment was not voted on until November 1990 and 
did not become effective until January 1991. At the time 
it was presented to the voters, therefore, it contained a 
retroactive provision. By approving the amendment, the 
voters approved this retroactive provision. Nonretroactive 
application would ignore the language of the amendment 
and the intent of the voters. 

In addition, nonretroactive application would mean that 
money which was within the scope of the budget reserve 
fund, and which should have been deposited into that 
account, would be subject to allocation without following 
the procedures required in section 17(b) and (c). 
Nonretroactive application would also avoid the effect of 
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section 17( d), which requires that all money appropriated 
from the budget reserve fund must be repaid out of money 
remaining in the general fund at the end of a fiscal year. 
Alaska Const. art. IX, § 17( d). 

On consideration of all of these factors, we conclude that 
nonretroactive application of our decision construing the 
term "administrative proceeding" and holding that the 
notice of assessment marks the beginning of an 
administrative proceeding in the tax collection process 
would be highly inappropriate. The potential hardships of 
retroactive application and the State' s reliance on a more 
narrow interpretation than we adopt do not outweigh the 
importance of giving effect to the constitution as adopted 
by the people. 

5. The superior court did not abuse its discretion by 
subjecting the accounting of informal conference 
settlement receipts to a protective order. 
171 Alaska Statute 43 .05.230 provides that " [i]t is unlawful 
for a current or former officer, employee, or agent of the 
state to divulge the amount of income or particulars set 
out or disclosed in a report or return made under [Title 
43]" except under limited circumstances. AS 
43 .05.230(a) . At the time of the superior court's final 
order, the parties disputed whether the information which 
would be contained in the accounting, particularly the 
dates and amounts of individual settlements, would 
effectively reveal both the identity of individual taxpayers 

Footnotes 

and "particulars" *186 of their returns. Rather than 
resolve this dispute on the scant information before it and 
risk accidentally revealing confidential information, or 
delay entry of final judgment until the issue could be 
more fully litigated and thus thwart the strong public 
interest in a speedy resolution of the underlying dispute 
over a collateral matter, the superior court granted the 
protective order and explicitly stated that it was subject to 
further order of the court. On the record before us, we are 
unwilling to say that the superior court abused its 
discretion. On remand, however, the superior court is free 
to revise this protective order in the light of a more fully 
developed record.34 

For the reasons set forth in this opinion, we hold that an 
administrative proceeding begins, for tax purposes, with 
the issuance of an assessment to the taxpayer. We express 
no opinion on the issues characterized by the BP 
settlement, or on the questions concerning the procedures 
used in resolving royalty disputes. We remand to the 
superior court for further proceedings in accordance with 
this opinion. 

All Citations 

872 P.2d 171 

Sitting by assignment made pursuant to article IV, section 16 of the Alaska Constitution. 

Article IX, section 17 provides as follows: 
Budget Reserve Fund. (a) There is established as a separate fund in the State treasury the budget reserve fund. 
Except for money deposited into the permanent fund under Section 15 of this article, all money received by the State 
after July 1, 1990, as a result of the termination, through settlement or otherwise, of an administrative proceeding or of 
litigation in a State or federal court involving mineral lease bonuses, rentals, royalties, royalty sale proceeds, federal 
mineral revenue sharing payments or bonuses, or involving taxes imposed on mineral income, production, or property, 
shall be deposited in the budget reserve fund. Money in the budget reserve fund shall be invested so as to yield 
competitive market rates to the fund. Income of the fund shall be retained in the fund . Section 7 of this article does not 
apply to deposits made to the fund under this subsection. Money may be appropriated from the fund only as authorized 
under (b) or (c) of this section. 
(b) If the amount available for appropriation for a fiscal year is less than the amount appropriated for the previous fiscal 
year, an appropriation may be made from the budget reserve fund . However, the amount appropriated from the fund 
under this subsection may not exceed the amount necessary, when added to other funds available for appropriation, to 
provide for total appropriations equal to the amount of appropriations made in the previous calendar year for the 
previous fiscal year. 
(c) An appropriation from the budget reserve fund may be made for any public purpose upon affirmative vote of 
three-fourths of the members of each house of the legislature. 
(d) If an appropriation is made from the budget reserve fund, until the amount appropriated is repaid, the amount of 
money in the general fund available for appropriation at the end of each succeeding fiscal year shall be deposited in 
the budget reserve fund . The legislature shall implement this subsection by law. 
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It is anticipated that the regular session will end no later than May 10, 1994. 

At oral argument, the State abandoned this argument as moot, in light of agreement among the parties on the scope of 
the superior court's production order. 

These three paragraphs stated: 
1. The term "administrative proceeding," as it is used in Article IX, Section 17 of the Alaska Constitution, includes the 
informal conference process established pursuant to A.S. 43.05.240 and 15 MC 05.010 and .020. 
2. All monies received by the State after July 1, 1990, as a result of the termination, through settlement or otherwise, of 
all informal conference appeals involving mineral lease bonuses, rentals, royalties, royalty sale proceeds, federal 
mineral revenue sharing payments or bonuses, or involving taxes imposed on mineral income, production, or property, 
shall be deposited into the Budget Reserve Fund established by Art. IX, Sec. 17 of the Alaska Constitution, along with 
an amount of money equal to the income which would have been earned on these funds if the funds had been properly 
placed in the Constitutional Budget Reserve Fund.1 

1 The evidence presented by the parties up to the date of this final order suggests that the relevant monies received by 
the State after July 1, 1990, totals an amount of not less than $951 ,518.827.86, which total represents at least 
$924,051 ,580.19 in principal , plus at least $27,467,247.67 in income which would have been earned. 
i The defendants are hereby ordered to restore and fully fund the constitutional Budget Reserve Fund , by not later than 
the end of the regular session of the Eighteenth Alaska Legislature, consistent with the terms of this order and with 
Article IX, Section 17 of the Alaska Constitution. Action by the State of Alaska consistent with the constitution and laws 
of the State which properly obligate these funds is not precluded by this order. (e.g. , a ¾ths vote of each house of the 
legislature to authorize appropriation of part or all of the funds). 

The order stated: 
The parties shall submit supplemental briefs, on a schedule to be established by the clerk, on the following questions: 
(a) Whether the notice and demand for payment provided in AS 43.05.245-also referred to as the assessment-triggers 
the beginning of an "administrative proceeding" within the meaning of article IX, section 17 of the Alaska Constitution; 
and, if so, 
(b) Whether any rul ing so concluding should be given prospective effect only. 

To be distinguished are rulemaking administrative proceedings which are clearly not included within the meaning of the 
term used in article IX, section 17. 

In construing the meaning of a statute or constitutional provision, it is necessary to view the words in the context in 
wh ich they are used. Homer Elec. Ass'n v. Towsley, 841 P.2d 1042, 1044 (Alaska 1992). 

The record is replete with references , in both the legislative history of Senate Resolve No. 129 and the voter pamphlet 
explaining the proposed constitutional amendment which became section 17, to the need to remove "windfalls" from 
the normal appropriations power of the legislature. See House Finance Fiscal Policy Subcommittee Report No. 3, at 15 
(Jan. 10, 1990); House Finance Committee Hearing (May 1, 1990), transcript at 37; Voter pamphlet, statements for 
and against amendment. "Windfall" is not the most precise of terms. The most relevant definition in Webster's Third 
New Int'/ Dictionary 2619-20 (1969), is "an unexpected or sudden gain or advantage." 

Article IX, section 17 is a response to a perceived impending fiscal crisis resulting from a growing gap between State 
spending levels and general fund revenues. See House Finance Fiscal Policy Subcommittee Report No. 3 (Jan. 10, 
1990). To combat this "gap" and the crisis thought to accompany it, the amendment seeks to hold down current 
spending levels, by preventing the legislature from appropriating certain "windfall" receipts and creating a savings fund 
to help offset future revenue declines. Id.; see also Statement in support of Amendment in voter pamphlet. 

We undertake this "essential attribute" analysis rather than rely on the labels given certain procedures by the 
legislature or the agencies themselves because it is a necessary step in interpreting the constitution as the people 
ratified it. Recognizing that the people understood the term "administrative proceeding" to reach the adjudicatory 
functions of administrative agencies is only a first step. It is not an end in itself. We must also determine what the 
people would have understood such adjudications to contain. Labels alone cannot answer this question. 
Similarly, our use of the term "adjudicatory" and its derivatives to describe the type of proceedings referred to by 
"administrative proceeding" in section 17 is not meant to graft "adjudicatory" into the Alaska Constitution. It is merely an 
useful means of distinguishing the type of administrative actions encompassed by the constitutional language from 
other types of actions which are not included. We might also refer to this type of administrative action as "dispute 
resolution procedures." For this reason , we do not consider narrow, context-specific definitions of adjudications, like 
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those described by the Administrative Procedures Act, AS 44.62.330-.630, (APA) to be controlling. Although we look to 
the APA for help in detennining the essential attributes of adjudicatory procedures, the APA also provides procedural 
protections which serve other functions and are not essential to the concept of adjudication, or individualized 
decision-making. 

"Dispute" is defined as "a conflict or controversy; a conflict of claims or rights; an assertion of a right, claim , or demand 
on one side, met by contrary claims or allegations on the other. The subject of litigation; the matter for which a suit is 
brought and upon which issue is joined, and in relation to which jurors are called and witnesses examined." Black's 
Law Dictionary472 (6th ed. 1990). 

This pamphlet is an authoritative source of the voters' common understanding of section 17. See, e.g., State v. Lewis, 
559 P.2d at 637-38 (relying on widely distributed report explaining constitutional provisions to Alaska voters as the 
most "cogent expression of the intent ... of those voting for ratification of the Constitution"). 

The ballot measure refers to money received from "mineral revenue lawsuits or administrative actions." The neutral 
description of the amendment prepared by the Legislative Affairs Agency uses the term "administrative proceeding." 
The statement in support of the amendment also refers to "[r]evenues from mineral or oil and gas legal settlements and 
administrative proceedings." 

See, e.g., AS 10.13.870 (providing for appeal from "administrative proceedings"; implying that proceeding itself 
adjudicated rights); AS 14.480.190 (providing for imposition of civil fine in "administrative proceeding"); AS 25.35.120 
(referring to parties to an administrative proceeding); AS 34.08.320 (granting association of owners in common interest 
community the power to "institute, defend, or intervene in litigation or administrative proceedings"). We decline to 
undertake an extensive analysis of each of the several statutory references to "administrative proceedings" because 
the use of the tenn in the statutes is never so specific as to impose a peculiar meaning. 

We emphasis that a dispute may exist for our purposes even where the non-initiating party immediately agrees with the 
initiating party's assertions and where the non-initiating party would have been disposed to agree prior to initiation of 
the proceeding. It is the placing of an issue in controversy, under circumstances that require a response and eventual 
resolution of the issue, and not the exact means by which a resolution is reached, that indicate the presence of a 
dispute. 

The primary function of each of these documents is to provide specific written notice to the other party that rights or 
obligations between the parties are being contested and that particular relief is being sought. For example, under the 
APA both an accusation and a statement of issues must be in writing, specify the statute or regulation at issue, include 
reference to any particular conduct which would justify denial of the right at issue, and be served on the opposing 
party. AS 44.62.360, .370. Similarly, a civil complaint must contain a statement of the claim showing entitlement to 
relief and a demand for judgment, and be served on the opposing party. Alaska Rules of Civil Procedure 4, 8. We note 
that each of these documents also serves to set in motion mechanisms for the resolution of the dispute. We address 
this function as the third essential attribute of an administrative proceeding. 

See Wickersham v. State, Commercial Fisheries Entry Comm'n, 680 P.2d 1135, 1144 (Alaska 1984) ("An elementary 
and fundamental requirement of due process in any proceeding which is to be accorded finality is notice reasonably 
calculated, under all the circumstances, to apprise interested parties of the pendency of the action.") (quoting Mullane 
v. Central Hanover Bank and Trust Co., 339 U.S. 306, 314, 70 S.Ct. 652, 657, 94 L.Ed. 865 (1950)); see also Kerr v. 
Kerr, 779 P.2d 341 , 342 (Alaska 1989) ("Notice reasonably calculated to afford the parties an opportunity to present 
objections to a proceeding, and affording them a reasonable time to do so, is a fundamental requirement of due 
process."). 

Our conclusion that minimal due process must be afforded in order for an administrative action to be an administrative 
proceeding under section 17 does not require either a formal hearing or a right of immediate judicial appeal. Both of 
these additional conditions relate to whether and to what extent the administrative decision will be subject to judicial 
review, assuming that the private party is not satisfied with the decision. Our concern, however, is not with the means 
by which further objections may be pursued, but rather with whether, if no objection is made, the decision will be 
treated as final. 

See, e.g., Black's Law Dictionary, at 42 ("Adjudicatory hearing" is a "proceeding before an administrative agency in 
which the rights and duties of particular persons are adjudicated after notice and opportunity to be heard."). 

In another context, we have stated: " 'Proceedings' has been generally described as 'all the steps or measures 
adopted in the prosecution or defense of an action.' ... the phrase 'other action or further action or proceeding' as used 
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in AS 34.20.100 means a form of litigation or some type of in-court proceeding." Hull v. Alaska Fed. Sav. & Loan Ass'n, 
658 P.2d 122, 125 (Alaska 1983) (quoting Staffer v. United States, 66 F.2d 819, 822 (9th Cir.1933)). This definition 
was dependent on the context in which the word was used in the statute and therefore is not directly relevant here, 
especially given that an administrative proceeding will never be an in-court proceeding. Nevertheless, this definition 
does illustrate the use of the word "proceeding" to signify the series of steps involved in reaching a result. 

See also Black's Law Dictionary at 42 ("Adjudicatory action: Administrative actions are 'adjudicatory' in character when 
they culminate in a final determination affecting personal or property rights."). 

The same document need not serve both functions. An adjudication does not begin, however, until both functions have 
been served. Notice without the initiation of the proceeding is only notice of intent to initiate, requiring further notice. 
Similarly, until the second party is notified of the initiation of the proceeding, the proceeding cannot be effective as an 
adjudication. Furthermore, the notice document could not vary from the initiating document without a risk of 
misinforming the receiving party of the nature of the proceedings. As a practical matter the same document will serve 
both functions. 

We do not address the question whether, in a contractual setting involving rentals or royalties, dispute resolution 
mechanisms prescribed by contract may substitute for such mechanisms prescribed by statute or regulation within the 
terms of this definition. 

The taxation statutes of Alaska require a taxpayer to file a return if taxes are due. See, e.g. , AS 43.20.030(a), 
43.55.020-.030. There is no provision which allows a taxpayer to request without penalty that DOR complete its return. 
If the taxpayer fails to file a return , DOR is authorized to complete a return on the taxpayer's behalf. AS 43.05.245. The 
taxpayer will, however, be responsible for all penalties associated with failing to file a timely return. Therefore, if an 
individual or entity fails to file a return , an implied assertion that no taxes are due is made. 

This is true even if the taxpayer immediately concedes the correctness of the assessment and the error of its own 
return. At the moment that the assessment is issued, the State and the taxpayer have contrary assertions outstanding 
concerning the amount of tax owed. Subsequent agreement cannot erase this moment of disagreement. An 
administrative proceeding requires no greater dispute. 

In effect a taxpayer's failure to respond to an assessment is similar to a failure to appeal a judgment or a failure to 
participate in a civil action or an adjudication under the APA In all of these cases, the party's failure to act has legal 
consequences. See Appellate Rule 204; Civil Rule 55; AS 44.62.530. 

Because the assessment marks the beginning of an administrative proceeding and because mechanisms which follow 
from the assessment are part of the proceeding, it is unnecessary to separately discuss application of our essential 
attribute analysis to the informal conference process. 

We note that at the time the House Finance Committee amended the legislative resolve that was to become section 17 
to include the term "administrative proceeding," the amendment was described as reaching "back taxes that are still 
under consideration in the Department of Revenue." House Financing Committee Hearing (May 1, 1990), transcript at 
38 (comments of budget officer Mary Halloran). We recognize that "back taxes" could conceivably include all taxes 
received after an original due date, including all amounts received during the course of an audit. This phrase, however, 
does not control over the language of the constitution itself, which explicitly requires that money for the budget reserve 
be received as a result of an administrative proceeding . 

In Commercial Fisheries Entry Comm'n v. Byayuk, 684 P.2d 114, 117 (Alaska 1984), the court restated this element as 
requiring consideration of the effect retroactive application would have on the administration of justice. However this 
element is stated, it requires an analysis of whether retroactive application will cause more harm than good. See 
Johnstone, 669 P.2d at 545 (stating this element as "whether a holding of retroactivity would cause substantial 
inequitable results, injustice or harm") (quoting Warwick v. State ex rel. Chance, 548 P.2d 384, 395 (Alaska 1976)). 

We have previously noted that this factor "is generally designed to protect persons who innocently rely on judicial or 
legislative law rather than agencies which rely on their own regulation." Byayuk, 684 P.2d at 119. 

Members of the legislature had insisted that informal conference settlement proceeds be separately tracked within the 
general fund. This accounting system was in use at the time these funds were appropriated. 

This factor carries more weight with respect to monies received after a notice of assessment had been issued but prior 
to a taxpayer appeal. The possibility that the constitutional language reached such monies was not fully comprehended 
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until well into the current litigation. 

The Alaska Permanent Fund was established under article IX, section 15 of the Alaska Constitution. 

We also reject Gov. Cowper's argument that the accounting ordered by the superior court should include the income 
actually earned on funds which should have been deposited in the budget reserve but were not. Article IX, section 17 
establishes the correct measure of income owed to the fund on monies incorrectly withheld from the fund: "Money in 
the budget reserve fund shall be invested so as to yield competitive market rates to the fund." § 17(a). The State 
proposed calculating the interest due on the amount in controversy based on the actual return received by the fund for 
the relative time periods. The superior court ordered the State to provide Gov. Cowper and the Senate Majority with 
these computations. Unless the plaintiffs can show reason why this is not an accurate means of calculating the interest 
owed, no further information is necessary. Our ruling on this point should not be read as suggesting that the income 
actually earned is not public information available to any member of the public even in the absence of litigation. Such 
information is, however, not relevant to the remedy in this case. 

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works. 
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MATTHEWS, Justice. 

OPINION 

In Hickel v. Halford, 872 P.2d 171 (1994) (Halford ), 

we addressed the meaning of the term "administrative 

proceeding" as used in article IX, section 17 of the Alaska 

Constitution. 1 This is one of the terms which describes state 

revenues which must be deposited into the budget reserve 

fund . We are now required to interpret several other key terms 

of section 17, including "amount available for appropriation" 

and "amount appropriated for the previous fiscal year." § 

l 7(b ). These terms govern the legislature's ability to withdraw 

from the budget reserve fund by a simple majority vote. 

This case arises out of a legislative attempt to define 

these terms. While final decision in Halford was pending, 

the Alaska Legislature passed and Governor Hickel signed 

Senate Committee Substitute for Committee Substitute for 

House Bill 58 (FIN) (the Act). Chapter 5, SLA 1994. Section 

1 of the Act amends AS 37.10 by adding new sections 

AS 37.10.410 and .420. Alaska Statute 37.10.410 defines 

what money is received as a result of the termination of an 

administrative proceeding under article IX, section l 7(a) of 

the Alaska Constitution. Alaska Statute 37.10.420 defines 

several other key phrases and concepts used in section 17, 

including "amount available for appropriation," "amount 

appropriated for the previous fiscal year," and "amount 

of appropriations made in the previous calendar year for 

the previous fiscal year." Alaska Statute 37.10.420 also 

establishes the means by which appropriations from the 

budget reserve fund are *924 repaid. 2 Section 2 of the 

Act states that the provisions of section 1 "are declaratory 

of existing law and represent the intent of the legislature 

when the Sixteenth Alaska State Legislature passed [the 

resolution proposing the constitutional amendment creating 

section 17]." Ch. 5 SLA 1994. 

Following passage of the Act, the current respondent and 

cross-petitioner, former Governor Steve Cowper, applied to 

this court for a limited remand in the pending Halford case 

so that he could challenge the constitutionality of the Act. 3 

Petitioners and cross-respondents, Governor Walter J. Hickel, 

Commissioner of Revenue Darrel J. Rexwinkel, and the State 

of Alaska (hereafter referred to as the State), applied to this 

court for original jurisdiction to consider the constitutionality 

of the Act. We granted a limited remand to the superior court 

so that Gov. Cowper could move to amend his complaint in 

order to challenge the constitutionality of the Act. 4 

On remand, the consolidated cases were severed and Gov. 

Cowper was allowed to amend his complaint to allege that 

the Act was unconstitutional . He then moved for partial 

summary judgment on this question. The State also moved for 

a partial summary judgment declaring the Act constitutional. 
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The superior court granted expedited consideration of the 
summary judgment motions. Following briefing and oral 
argument, the court declared the Act unconstitutional on April 

8, 1994. 5 In a written decision the superior court held that 
AS 37.10.420 is unconstitutional because it unduly limits 
the funds counted as available for appropriation. The court 
explained that "[i]f a simple majority vote can withdraw the 
funds ... it is *925 available for appropriation ... [unless] 

it belongs to someone else ... or would not be there without 
the purpose and permission of the source." The superior 
court also ruled that AS 37.10.420(b), which provides for 
repayment of funds appropriated out of the budget reserve, 
unconstitutionally limits the source of these funds . The 
superior court did not attempt to identify which funds were 
and were not available for appropriation under section l 7(b ). 

The State petitioned this court for emergency review of the 

superior court's decision with respect to AS 37.10.420. Gov. 
Cowper cross-petitioned on the same issue. We granted both 
petitions. After expedited briefing, we heard oral argument on 
April 22, 1994. 

l. STANDARD OF REVIEW 

The State argues that this court should defer to the legislature's 

interpretation of section 17. The State bases this argument on 
a "strong presumption" in favor of legislative interpretations, 
State ex rel. Udall v. Colonial Penn Ins. Co., 112 N.M. 123, 

812 P.2d 777, 783 (1991), and the presumption that statutes 
are constitutional, Bonjour v. Bonjour, 592 P.2d 1233, 1237 
(Alaska 1979). Further, the disputed terms in section l 7(b) 
involve appropriations, and the power to appropriate is 
wholly legislative, Alaska Const. art. IX, § 13 . The State 
misconstrues the applicable standard ofreview. 

The cases cited by the State do not support the proposition that 
courts should defer to legislative interpretations of ambiguous 
constitutional provisions. On the contrary, in each of the cases 
cited by the State, the court clearly is engaged in interpreting 

the constitutional provision. 6 Nor does the legislature's role 

in making appropriations somehow alter or increase its 
authority to define constitutional terms merely because the 
terms contain the word "appropriation." This court retains the 
same power to interpret constitutional terms regardless of the 

subject matter of the term. 7 

*926 [1] This court's task, therefore, is identical to that 
faced whenever a statutory enactment is claimed to run 
afoul of a constitutional provision. "Questions concerning 

the constitutionality of a statute are questions of law and 
are reviewed de novo." Sun v. State, 830 P.2d 772, 775 
n. 4 (Alaska 1992). We must first determine what the 
constitution actually means. The proper interpretation of 
a constitutional provision is a question of law to which 
this court applies its independent judgment. Arco Alaska, 

Inc. v. State, 824 P.2d 708, 710 (Alaska 1992). We then 
examine the statute to see whether it conflicts with the 
constitutional requirement. "[S]tatutes should be construed 

if reasonably possible to avoid the conclusion that they are 
unconstitutional." Sonneman v. Hickel, 836 P.2d 936, 940 

(Alaska 1992). 

The appropriate approach to interpreting language in the 
Alaska Constitution is well established. "Constitutional 
provisions should be given a reasonable and practical 
interpretation in accordance with common sense. The court 

should look to the plain meaning and purpose of the provision 
and the intent of the framers." Arco Alaska, 824 P.2d at 710; 
see also Kochutin v. State, 739 P.2d 170, 171 (Alaska 1987). 
Because of our concern for interpreting the constitution as 
the people ratified it, we generally are reluctant to construe 
abstrusely any constitutional term that has a plain ordinary 

meaning. Rather, absent some signs that the term at issue 
has acquired a peculiar meaning by statutory definition or 

judicial construction, we defer to the meaning the people 
themselves probably placed on the provision. Normally, such 

deference to the intent of the people requires "[a]dherence to 
the common understanding of words." 

Citizens Coalition for Tort Reform, Inc. v. McAlpine, 810 P.2d 
162, 169 (Alaska 1991) ( citations omitted) ( quoting Division 

of Elections v. Johnstone, 669 P.2d 537, 539 (Alaska 1983)). 

II. DISCUSSION 

A. "Amount Available for Appropriation" 
[2] The primary issue in this case is the meaning of 

the term "amount available for appropriation" as used 

in article IX, section l 7(b) of the Alaska Constitution. 8 

The State asserts, in accordance with the definition set 
forth in AS 37.10.420(a)(l), that the "amount available 
for appropriation" consists only of 1) unrestricted revenue 
accruing to the general fund during the fiscal year; 2) general 

fund program receipts as defined in AS 37.05.146; 9 3) the 
unreserved, undesignated *927 general fund balance carried 
forward from the preceding fiscal year; and 4) the balance in 

the statutory budget reserve fund, AS 37.05.540 . In addition 
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to the program receipts excluded under AS 37.05.146, this 

definition excludes the funds listed in AS 37.05 .146, several 

other funds which have been established by the legislature, lO 

and the surplus assets of public corporations. 11 Gov. Cowper 

argues that the "amount available for appropriation" includes 

the total amount accessible by the legislature, including aU of 

the funds and assets referred to above. Under this argument, 
funds are available for appropriation so long as a simple 

majority can make the funds available. 

We reject both interpretations. The text of section 17 cannot 

support the State's narrow interpretation. However, Gov. 

Cowper's position would require a complete restructuring 

of the established financial system of the state government. 

We are unwilling to add "missing terms" to the Constitution 

or to interpret existing constitutional language more broadly 

than intended by the framers or the voters. Instead, we 

consider it appropriate, as well as consistent with both the 

language of the amendment and the intent of the framers , 

to focus on the legal status of the various funds implicated 

in relationship to the legislative power of appropriation. 

The "amount available for appropriation" must include all 

funds over which the legislature has retained the power to 

appropriate and which are not available to pay expenditures 

without further legislative appropriation. It must also include 

all amounts which the legislature actually appropriates for the 
fiscal year, whether or not they could have been considered 

available prior to the appropriation. 

Our analysis of a constitutional provision begins with, and 

remains grounded in, the words of the provision itself. We 

are not vested with the authority to add missing terms or 

hypothesize differently worded provisions *928 in order to 

reach a particular result. 12 Our task is to identify the meaning 

that the people probably placed on the term. Halford, 872 

P.2d at 176. The dictionary definitions of the controlling 

words "amount" and "available" provide a helpful starting 

point. Webster's Third New International Dictionary defines 

"amount" as "a: the total number or quantity ... ; b: the sum of 

individuals .. . ; c: the quantity at hand or under consideration." 

Id. at 72. Relevant definitions of "available" are "3: such as 

may be availed of: capable of use for the accomplishment of 

a purpose: immediately utilizable .. . ; 4: that is accessible or 

may be obtained ... : at disposal esp. for sale or utilization." 

Id. at 150. 

From similar dictionary definitions, Gov. Cowper 

paraphrases "amount available for appropriation" as 

meaning "the total funds accessible by the legislature for 

appropriation." He further interprets this paraphrase as 

meaning that all funds which the legislature can make 

available to itself by a majority vote, whatever their current 

use or designation, are "available for appropriation." 13 At 

the outer limits, this construction would require that all 

net assets held by the State, however liquid, be considered 

available in determining whether the amount available was 

• d C th • 14 less than the amount appropriate 1or e previous year. 

Such an expansive reading of the constitutional language 

would render section l 7(b) superfluous for all practical 

purposes. 15 It would also involve the adoption of a radically 

different approach to government financing. Neither result is 

consistent with the purpose of the amendment, the intent of 

the framers, or extrinsic indications of the voters' probable 

understanding of section l 7's terms. 

Section l 7(b) allows a simple legislative majority to use the 

constitutional budget reserve fund in order to make up the 

difference between the "amount available for appropriation" 

for a given fiscal year and the "amount appropriated for the 

previous fiscal year." If net state assets are included in the 

total amount available, then they would have to be actually 

expended before the budget reserve fund could be reached 

by a simple majority to keep spending at a constant level. 

Even if we consider only net assets which exist in a cash 

form-such as the balances contained in *929 any one of 

the State's several revolving loan funds 16 -the existing state 

programs dependent on these funds would have to be curtailed 

if these funds were expended on another purpose. These funds 

are maintained, however, because in the judgment of the 

legislature they serve worthwhile purposes. Therefore, one 

of the uses the legislature presumably would want to make 

of the newly available money would be to reestablish these 

funds. Yet, to the extent that any of these funds were started 
and funded before the previous year, there would not be 

an equivalent appropriation in the previous year to balance 

out the appropriation required in the present year. Gov. 

Cowper's interpretation of section l 7(b )'s majority access 

formula would, in effect, require reductions in the level of 

government service until no liquid funds remained before a 

simple majority could reach the budget reserve. 

One of the purposes of the budget reserve amendment, 

however, was to provide a "stabilizing mechanism" in 

the budgetary process. 17 The formula in section l 7(b ), 

which compares funds currently available to the amount 

appropriated for the previous fiscal year, and allows simple 

majority appropriation from the budget reserve fund to the 
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extent necessary "to provide for total appropriations equal to 

the amount of appropriations made in the previous calendar 

year for the previous fiscal year," Alaska Const. art. IX, § 
l 7(b ), reflects this purpose and clearly anticipates use of 

the budget reserve fund to maintain "equal" appropriation 

levels from year to year. Gov. Cowper's interpretation is 

inconsistent with this purpose because it would only allow 

simple majority access to the budget reserve fund if all state 

programs involving cash funds were eliminated or if state 

spending were reduced by the total amount retained in such 

funds. 

Similarly, both the legislative history of section 17 and 

extrinsic evidence of the voter's understanding of the 

amendment's provisions indicate that elimination of state 

services and/or liquidation of state assets was not considered a 

necessary prerequisite to simple majority access to the budget 

reserve. Both Representative Rieger and Representative 

Brown stated in committee that if revenues declined, a simple 

majority could appropriate from the fund to make up the 

difference. 18 Statements in the voter pamphlet indicated 

similar conditions to appropriation. The statement in support 

of the amendment in the voter pamphlet states: 

The Legislature will be able to spend money from the Budget 

Reserve only if: 

• revenues are less than the amount appropriated the previous 

year, in which case money could be appropriated from the 

Budget Reserve in an amount not to exceed the shortfall[.] 

At the very least, this ballot measure will establish a savings 

account that can help minimize the effects of a "boom" one 

year, and a "bust" the next. 

The statement in opposition expresses a similar 

understanding: 

Under paragraph (b) of the proposed 

constitutional change, a simple majority 

in the legislature could "borrow" funds 

from the reserve, to make up any 

shortfall in revenues, up to the amount 

appropriated in the previous year. 

(Emphasis eliminated.) 

These statements demonstrate that Gov. Cowper's expansive 

reading of"amount available *930 for appropriation" is not 

consistent with the purpose of the amendment or the probable 

understanding of the drafters and voters. 

On the surface, these statements may appear to support the 

State's interpretation of"amount available for appropriation" 

as including only revenues received by the State within 

the fiscal year. 19 This interpretation is, however, plainly 

inconsistent with the language of section l 7(b ) . If the 

drafters of the amendment had intended that a decline 

in revenues alone would trigger access, it would have 

been easy to formulate a test which compared current 

revenues to prior revenues. The formula in section l 7(b ), 

however, compares the "amount available for appropriation" 

to the amount previously appropriated. In order to accept 

the various secondary indications of the people's possible 

understanding as dispositive, it would be necessary to read 

"amount available for appropriations" as meaning only 

current revenue. Yet it is clear that in the normal functioning 

of state government, other funds are routinely available 

including, at a minimum, the general fund balance carried 

forward. Nor is an understanding that the reserve fund could 

be reached by a simple majority when revenues decline 

necessarily inconsistent with requiring some standing funds 

to be considered available for appropriation. The State 

concedes that the statutory budget reserve and the general 

fund balance would have to be considered available. See 
37.10.420(a)(l)(C)-(D). Eliminating even these funds from 

the calculation would allow majority access to the budget 

reserve whenever there was even the slightest decline from 

year to year in revenues, even if in the prior year a huge 

sum was left unappropriated or placed in the statutory budget 

reserve. The language of section 17 and the purposes behind 

the establishment of the fund do not support such easy access. 

The flaw in Gov. Cowper's analysis of the text of section 

l 7(b) is in his assumption that "available" can only mean 

"accessible by any means." The dictionary definitions of the 

word indicate narrower meanings which are more consistent 

with the purpose and intent of the provision and with the 

probable understanding of the voters. As quoted above, one 

of the definitions of "available" is " immediately utilizable," 

indicating that the ease with which funds may be accessible 

is a factor in determining their availability. This is in accord 

with a common sense understanding of section 17. As 

demonstrated above, the purpose and common understanding 

of the language in section l 7(b) allows the budget reserve 

to be used by a simple majority as necessary to maintain 
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state appropriations at a constant level. Although all funds 

might be available by some means, counting funds already 

validly appropriated to a specific purpose as still "available" 

would disrupt existing state programs and would constitute 

an inflexible constitutional intrusion on the legislature's 

authority to evaluate the wisdom of particular appropriations. 

Although such a constitutional intrusion is conceivable, we 

are unwilling to read it into a provision with quite a different 

purpose. 

It is far more reasonable to interpret "amount available 

for appropriation" in light of the relative consequences of 

and circumstances attendant in making appropriations from 

different sources. In this light, monies which already have 

been validly committed by the legislature to some purpose 

should not *931 be counted as available. 20 In addition, 

illiquid assets owned by the state are not available so long 

as they remain illiquid. Given the "stabilizing" purpose of 

the amendment, it would make little sense to interpret section 

17 as requiring the costly and time-consuming process of 

liquefying state assets before allowing majority access to 

the constitutional budget reserve fund. See supra note 14. 

The "amount available for appropriation" would include, 

however, all monies from which the legislature can make an 

appropriation and which require a legislative appropriation 

before they can be expended, as well as any amount which 

would not otherwise be counted as "available" but from which 

the legislature does in fact appropriate. This interpretation 

is consistent with the stabilizing purpose of section 17 and 

with the extrinsic evidence of the voter's understanding of the 

amendment. Most importantly, it is consistent with the text 

of section 17(b ), as it is based on a reasonable and practical 

interpretation of the words of that section, in accordance with 

common sense. 21 

This definition necessarily includes all amounts which are 

in fact appropriated for a fiscal year, including "trust 

receipts." 22 There is nothing in the text or history of 

section 17 which would justify classifying money actually 

appropriated as unavailable for appropriation. 23 

The State argues that "[s]ound policy" requires that these 

trust receipts be excluded because they "are not available for 

discretionary appropriation by the legislature." Even if we 

were to agree that policy considerations favored a system 

which compared only amounts available for discretionary 

appropriation to the previous year's appropriations from such 

amounts, we could not impose that policy choice on a 

differently worded constitutional provision. 

Moreover, it is not clear that excluding these receipts would 

constitute a better policy. The appropriations made from these 

receipts represent a significant portion of state spending. The 

purposes to which these funds are restricted include many 

core state government functions, including education, *932 
health, social services, public safety, and transportation. See 

State of Alaska, Dep't of Revenue, Revenue Sources Book 

(Fall 1993) at 54 (listing historical grants-in-aid by category). 

Because these funds are an integral part of the State's 

annual spending, changes in the amounts received would 

certainly affect other budget decisions. Policy considerations 

therefore appear to favor including trust receipts in the 

amount available, so that, for example, declines in federal 

funding might result in increased access to the budget reserve 

fund. The budget reserve amendment does anticipate that 

all budget decisions be made in relation to one another. 

We need not choose between these alternative policies, 

however. Regardless of which policy argument is in fact more 

compelling, the text of section l 7(b) clearly requires that all 

funds which are in fact appropriated be counted as " available 

for appropriation." 

The key question in applying our interpretation of the term 

"amount available for appropriation" to particular funds 24 

is what constitutes a valid appropriation such that the funds 

involved are no longer available. "Appropriation" is defined 

as 

something that has been appropriated; specif.: a sum of 

money set aside or allotted by official or formal action for 

a specific use (as from public revenue by a legislative body 

that stipulates the amount, manner, and purpose of items of 

expenditure). 

Webster's Third New Int'! Dictionary 106 (1969). Black's Law 

Dictionary defines "appropriation" as 

[t]he act of appropriating or setting apart; prescribing the 

destination of a thing; designating the use or application of 

a fund 

In governmental accounting, an expenditure authorized for a 

specified amount, purpose, and time. 
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Public law. The act by which the legislative department 

of government designates a particular fund, or sets apart a 

specified portion of the public revenue or of the money in 

the public treasury, to be applied to some general object of 

governmental expenditure, or to some individual purchase or 

expense. Authority given by legislature to proper officers to 

apply distinctly specified sum from designated fund out of 

treasury in given year for specified object or demand against 

the state. 

Black's Law Dictionary 101-02 (6th ed. 1990); see generally 

McAlpinev. University of Alaska, 762P.2d 81, 87-88 (Alaska 

1988) (discussing definitions of"appropriation"). 

In Thomas v. Rosen we cited with approval the following 

definition of appropriation by the Wisconsin Supreme Court: 

An appropriation is the setting aside from 

the public revenue of a certain sum of 

money for a specified object, in such 

manner *933 that the executive officers 

of the government are authorized to use 

that money, and no more, for that object, 

and no other. 

569 P.2d 793, 796 (Alaska 1977) (quoting State ex rel. 
Finnegan v. Dammann, 220 Wis. 143, 264 N.W. 622, 

624 (1936)). Finally, in City of Fairbanks v. Fairbanks 
Convention and Visitors Bureau, in determining that a local 

initiative did not make an appropriation, we asked "whether 

the initiative would set aside a certain specified amount of 

money or property for a specific purpose or object in such a 

manner that is executable, mandatory, and reasonably definite 

with no further legislative action." 818 P.2d 1153, 1157 

(Alaska 1991). 

Under these definitions, it is clear that one of the fundamental 

characteristics of an appropriation, in the public law context, 

is that it authorizes governmental expenditure without 

further legislative action. Therefore, funds established by 

the legislature which may be used to pay state expenditures 

without further legislative action are not available for 

appropriation, to the extent that expenditures are authorized. 

This is true regardless of whether the fund is nominally 

established within the general fund or within a state agency. 

For example, the oil and hazardous substance release response 

fund is a restricted fund within the general fund . AS 

46.08.010. The commissioner of environmental conservation 

is authorized to 

use money from the fund to 

(I) investigate and evaluate the release or threatened release 

of oil or a hazardous substance, and contain, clean up, and 

take other necessary action, such as monitoring and assessing, 

to address a release or threatened release of oil or a hazardous 

substance that poses an imminent and substantial threat to the 

public health or welfare, or to the environment. 

AS 46.08.040(a) . The entire balance of the fund could 

potentially be used by the commissioner of environmental 

conservation under this provision without any further 

authorization by the legislature. 25 In addition, AS 

46.08.040(b) authorizes the governor to use money from the 

fund to respond to an oil or hazardous substance discharge 

emergency during the effective period of such an emergency 

declared under AS 26.23.020(c). Because the legislature has 

made the entire balance of this fund available for expenditure, 

the amounts deposited into the fund are validly appropriated 

and therefore no longer available for appropriation. 

On the other hand, funds which require further legislative 

appropriation before expenditures can be made against them 

are available for appropriation. Thus, the Railbelt energy 

fund, AS 37.05.520, the Alaska marine highway system 

vessel replacement fund, AS 37.05 .550, and the educational 

facilities maintenance and construction fund, AS 37.05.560, 

remain "available for appropriation," within the meaning of 

section l 7(b ). Each of these funds has the same general 

structure. Each is established as a "restricted" fund within 

the general fund, and each consists of money "appropriated" 

to it by the legislature. AS 37.05.520, .SSO(a), .560(a). 

These initial appropriations, however, are not sufficient to 

support any expenditure. Further legislative appropriations 

are necessary. See AS 37.05.520 ("The legislature may 

appropriate money from the fund for programs, projects, and 

other expenditures to assist in meeting Railbelt energy needs, 

including projects for retrofitting state-owned buildings for 

and facilities for energy conservation."); AS 37.05.550(a) 

("The legislature may appropriate money from the fund for 

refurbishment of existing state ferry vessels, or replacement 

of retired or outmoded state ferry vessels."); AS 37 .05 .560(b) 

(''Money in the fund may be appropriated (I) to finance 

the design, construction, and maintenance of public school 

facilities; and (2) for maintenance *934 of University of 

Alaska facilities."). 26 Because the initial "appropriations" to 
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these funds cannot support any expenditure, the money in 

these funds remains "available for appropriation" until further 

appropriations are made. 27 

A similar analysis applies to the permanent fund earnings 

reserve account (earnings reserve account), AS 37.13.145 . 

This fund is established as a separate account within the 

permanent fund under the authority of the last sentence of 

Article IX, § 15 of the Alaska Constitution: "All income from 

the permanent fund shall be deposited in the general fund 

unless otherwise provided by law." AS 37.13.145(a) provides 

otherwise: "The earnings reserve account is established as 

a separate account in the fund . Income from the fund shall 

be deposited by the corporation into the account as soon 

as it is received." Therefore, money in the earnings reserve 

account never passes through the general fund, and is never 
appropriated as such by the legislature. 

A percentage of the money in the reserve account is 

automatically transferred to the dividend fund at the end of 

each fiscal year. AS 37.13.145(b). After that transfer has been 

made, an additional amount is transferred from the earnings 

reserve account to the principal of the permanent fund in order 

to "offset the effect of inflation on principal of the fund." AS 

37.13.145(c). No regular provision is made for amounts in the 

earnings reserve account in excess of that necessary to fund 

dividends and inflation proof the permanent fund principal. 

Absent an appropriation, this excess accumulates from year to 

year. The unencumbered balance of this account was $1.087 

billion as of February 28, 1994. 

The balance remaining in the earnings reserve account 

each year after the dividend and inflation-proofing transfers 

have been made is liquid, has never been appropriated 

by the legislature, and is not subject to expenditure 

without further legislative action. There are no statutory or 

constitutional prohibitions against direct appropriations from 

this account. 28 The earnings reserve account is therefore 

available for appropriation. 29 

*935 [3] Alaska Statute 37.10.420 fails to include 

several funds-including trust receipts, "restricted" accounts 

within the general fund which require further legislative 

appropriation before they can be expended, and the permanent 

fund earnings reserve account-in the "amount available for 

appropriation" which are in fact available within the meaning 

of article IX, section 17 of the Alaska Constitution. It 

therefore does not provide an accurate definition of the 

constitutional term. Therefore, although we differ from the 

superior court in our analysis of the "amount available 

for appropriation," we affirm the superior court's decision 

declaring AS 37.I0.420(a)(l) unconstitutional. 

In summary, the "amount available for appropriation" 

within the meaning of article IX, section 17 of the Alaska 

Constitution includes all monies over which the legislature 

has retained the power to appropriate and which require 

further appropriation before expenditure. In addition, all 

amounts actually appropriated, whether or not they would 

have been considered available prior to appropriation, are 

available within the meaning of section 17. llliquid assets, 

such as land and unexploited natural resources, are not 

available so long as they remain illiquid. For these reasons, 

trust receipts are available for appropriation, as are funds 

like the Railbelt energy fund and the educational facilities 

maintenance and construction fund, which are not available 

for expenditure without additional appropriations. In contrast, 

the oil and hazardous substance release response fund is 

not counted as available because the entire balance of the 

fund may be expended at any time without further legislative 

action. The availability of funds not specifically discussed 

in this opinion must be determined in accordance with this 

opinion. Finally, the permanent fund earnings reserve account 

must be counted as available for appropriation, because 

appropriations may be made from it and it is not subject to 

expenditure without legislative action. 

B. "Amount appropriated for the previous fiscal year" 

[4) The meaning of the term "amount appropriated for the 

previous fiscal year" in article IX, section I 7(b) of the Alaska 

Constitution follows logically from the definitions of the 
word "appropriation" listed above. The "amount appropriated 

for the previous fiscal year" means all amounts set aside 

for the previous fiscal year by the legislature "for a specific 

purpose or object in such a manner that is executable, 

mandatory, and reasonably definite with no further legislative 

action." Fairbanks Convention and Visitors Bureau, 818 
P.2d at 1157. In short, the "amount appropriated" includes 

every dollar appropriated by the legislature, whatever its 

source. 30 Because our definition of the amount available 

for appropriation includes all amounts actually appropriated, 

it is unnecessary to exclude artificially any amount actually 

appropriated from the "amount appropriated" in order to 

achieve symmetry in the comparison. The State correctly 

argues that this symmetry is necessary in order to insure that 

the comparison required by section I 7(b) fairly measures the 

need for access to the budget reserve fund. Contrary to the 
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State's argument, however, symmetry can be obtained without 

abandoning the plain meaning of the words used in the 

constitution. Because AS 37.10.420(a)(2) does not include all 

actual appropriations made for the previous fiscal year in the 

"amount appropriated for the previous fiscal year," it does 

not accurately reflect the meaning of the constitutional term. 

We therefore affirm the superior court's decision declaring AS 

37.10.420(a)(2) unconstitutional. 

C. "Amount of appropriations made in the previous 
calendar year for the previous fiscal year" 
(5) Alaska Statute 37.10.420(a)(3) defines the "amount of 

appropriations made in the previous calendar year for the 

previous fiscal *936 year" in terms of the unconstitutionally 

limited number of appropriation sources identified in 

subsection (a)(2) of the statute, which itself relies primarily 
on the sources identified in subsection (a)(l). It cannot 

be severed from these subsections and therefore is also 
unconstitutional, as the superior court properly held. 

This term is meant to prevent the legislature from increasing 

prior year appropriations in order to increase access to the 

budget reserve in the present year. 31 Other than its unduly 

narrow interpretation of what counts as an appropriation, the 

definition of the term in AS 37.10.420(a)(3) appears to be 

consistent with this purpose. The "amount of appropriations 

made in the previous calendar year for the previous fiscal 

year" means the amount of all appropriations made in the 

calendar year in which the previous fiscal year began. 

D. Constitutionality of AS 37.10.420(b) 

(61 Alaska Statute 37.10.420(b) designates the means by 
which appropriations from the budget reserve fund are paid 

back to the fund. Article IX, § l 7(d) provides: 

If an appropriation is made from 

the budget reserve fund, until the 

amount appropriated is repaid, the 

amount of money in the general fund 

available for appropriation at the end 

of each succeeding fiscal year shall be 

deposited in the budget reserve fund. 

Footnotes 

The legislature shall implement this 

subsection by law. 

Pursuant to the authority granted it by § l 7(d), the legislature 

enacted AS 37.10.420(b), which provides: 

If the amount appropriated from the 

budget reserve fund has not been repaid 

under art. IX, sec. l 7(d), Constitution 

of the State of Alaska, the Department 

of Administration shall transfer to the 

budget reserve fund the amount of 

money compromising the unreserved, 

undesignated general fund balance to be 

carried forward as of June 30 of the 

fiscal year, or as much as necessary to 

complete the repayment. The transfer 

shall be made on or before December 16 

of the following fiscal year. 

This definition excludes restricted funds within the general 

fund from the calculation of the amount available to pay 

back appropriations from the budget reserve fund. As 

discussed above, some of these funds remain "available for 

appropriation" within the meaning of section 17. 32 Although 

the constitution gives the legislature authority to implement 

subsection (d), the legislature's authority must be exercised 

within the constraints of subsection (d)'s own requirements. 

Because AS 37.10.420 fails to consider all amounts which are 

"available for appropriation" within the meaning of section 

17 in determining the State's repayment obligation, it is 

unconstitutional. The superior court's decision declaring AS 

37.10.420(b) unconstitutional is therefore affirmed. 

III. CONCLUSION 
The decision of the superior court is AFFIRMED, for the 

reasons stated in this opinion. 

All Citations 

874 P.2d 922 

* 
1 

Sitting by assignment made pursuant to article IV, section 16 of the Alaska Constitution. 

Article IX, section 17 provides as follows: 
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Budget Reserve Fund. (a) There is established as a separate fund in the State treasury the budget reserve fund . Except 

for money deposited into the permanent fund under Section 15 of this article, all money received by the State after July 1, 

1990, as a result of the termination , through settlement or otherwise, of an administrative proceeding or of litigation in a 

State or federal court involving mineral lease bonuses, rentals, royalties, royalty sale proceeds, federal mineral revenue 

sharing payments or bonuses, or involving taxes imposed on mineral income, production, or property, shall be deposited 

in the budget reserve fund. Money in the budget reserve fund shall be invested so as to yield competitive market rates to 

the fund. Income of the fund shall be retained in the fund . Section 7 of this article does not apply to deposits made to the 

fund under this subsection. Money may be appropriated from the fund only as authorized under (b) or (c) of this section. 

(b) If the amount available for appropriation for a fiscal year is less than the amount appropriated for the previous fiscal 

year, an appropriation may be made from the budget reserve fund. However, the amount appropriated from the fund 

under this subsection may not exceed the amount necessary, when added to other funds available for appropriation, to 

provide for total appropriations equal to the amount of appropriations made in the previous calendar year for the previous 

fiscal year. 

(c) An appropriation from the budget reserve fund may be made for any public purpose upon affirmative vote of three­

fourths of the members of each house of the legislature. 

(d) If an appropriation is made from the budget reserve fund, until the amount appropriated is repaid, the amount of 

money in the general fund available for appropriation at the end of each succeeding fiscal year shall be deposited in the 

budget reserve fund. The legislature shall implement this subsection by law. 

2 AS 37.10.420 provides: 

(a) For purposes of applying art. IX, sec. 17(b), Constitution of the State of Alaska, 

(1) "the amount available for appropriation" or "funds available for appropriation" means 

(A) the unrestricted revenue accruing to the general fund during the fiscal year; 

(B) general fund program receipts as defined in AS 37.05.146; 

(C) the unreserved, undesignated general fund balance carried forward from the preceding fiscal year that is not subject 

to the repayment obligation imposed by art. IX, sec. 17(d), Constitution of the State of Alaska; and 

(D) the balance in the statutory budget reserve fund established in AS 37.05.540; 

(2) "the amount appropriated for the previous fiscal year" means the amount appropriated from the 

(A) constitutional budget reserve fund under the authority granted in art. IX, sec. 17, Constitution of the State of Alaska; 

and 

(B) same revenue sources used to calculate the money available for appropriation for the current fiscal year; and 

(3) "the amount of appropriations made in the previous calendar year for the previous fiscal year" means appropriations 

made from sources identified in (2) of this subsection for a fiscal year that were enacted during the calendar year that 

ends on December 31 of that same fiscal year. 

(b) If the amount appropriated from the budget reserve fund has not been repaid under art. IX, sec. 17(d), Constitution 

of the State of Alaska, the Department of Administration shall transfer to the budget reserve fund the amount of money 

comprising the unreserved, undesignated general fund balance to be carried forward as of June 30 of the fiscal year, 

or as much of it as is necessary to complete the repayment. The transfer shall be made on or before December 16 of 

the following fiscal year. 

(c) In this section, "unrestricted revenue accruing to the general fund" or "unreserved, undesignated general fund balance 

carried forward" is money not restricted by law to a specific use that accrues to the general fund according to accepted 

principles of governmental or fund accounting adopted for the state accounting system established under AS 37.05.150 

in effect on July 1, 1990. 

(d) An appropriation under art. IX, sec. 17(b), Constitution of the State of Alaska, requires an affirmative vote of the 

majority of the members of each house of the legislature. An appropriation under art. IX, sec. 17(c) requires an affirmative 

vote of three-fourths of the members of each house of the legislature. 

3 See Halford, 872 P .2d at 17 4-76, for a full statement of the earl ier proceedings in this case. 

4 This court does not possess original jurisdiction over the case. AS 22.05.010. In addition, no Alaska court could normally 

adjudicate an action by the State seeking to have a statute declared constitutional , in the absence of the willing 

participation of a truly adverse party. See Greater Anchorage Area Borough v. City of Anchorage, 504 P.2d 1027, 1036 

(Alaska 1972) ("Parties seeking a judicial determination of a hypothetical, advisory or moot question will be denied relief. "). 

5 The superior court found AS 37 .10.410 unconstitutional based on an inconsistency between the statute and this court's 

interpretation of the term "administrative proceeding" in Halford. The State does not challenge this portion of the court's 

decision in this petition. 
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6 See Heckendom v. City of San Marino, 42 Cal.3d 481 , 229 Cal.Rptr. 324, 327, 723 P.2d 64, 67 (1986) ("We must 

determine what the term 'ad valorem tax' means in Article XIII A."); Amador Valley Joint Union High Sch. Dist. v. State 

Bd. of Equalization, 22 Cal.3d 208, 149 Cal.Rptr. 239, 257,583 P.2d 1281, 1300 (1978) (en bane) (discussing rules of 

construction used by courts in interpreting constitutional provisions); State ex rel. Udall v. Colonial Penn Ins. Co., 112 

N.M. 123, 812 P.2d 777, 782-83 (1991) ("We interpret our constitution to carry out its spirit."); Coronado Oil Co. v. Grieves, 

603 P .2d 406, 411 (Wyo.1979) ("Though the legislature's interpretation of the constitution is not binding on the supreme 

court, we would be loath to interpret the constitution otherwise. We must give weight to legislative interpretation, though 
not conclusive.") (citations omitted). 

7 The legislature's interpretation of the constitutional terms at issue in this case may be considered more persuasive than 

otherwise because of its greater familiarity with appropriations. Deference in such circumstances is at most, however, a 

single tool for use by this court in interpreting the constitution. If the legislature adopted AS 37 .10.420 contemporaneously 

with its approval of the Legislative Resolve No. 129 (eventual Article IX, section 17), that would be considered a significant 

indication of the actual meaning of section 17. A statement by the Eighteenth Legislature of the intent of the Sixteenth 

Legislature would not bear great weight even if the subject was the meaning of a statute; the applicable degree of 

deference is lessened by the fact that at issue is the meaning of a constitutional amendment for which the legislature 

is not the ultimate adopting authority. Our discussion of the weight to be afforded a subsequent legislative statement of 

the meaning of an earlier statute in Hillman v. Nationwide Mut. Fire Ins. Co., 758 P.2d 1248, 1252-53 (Alaska 1988), 

is relevant here. 

While the legislature is fully empowered to declare present law by legislation, it is not institutionally competent to issue 

opinions as to what a statute passed by an earlier legislature meant. If the legislature were in some form to declare its 

opinion as to the meaning of prior law, that declaration would be entitled to the same respect that a court would afford 

to, for example, an opinion of a learned commentator; that is, the court would examine the reasoning offered in support 

of the opinion and either reject or accept it based on the merit of the reasons given .. .. It is possible to argue that the 

legislature has knowledge superior to a disinterested commentator because there may be some legislators in the current 

legislature who were also members of the legislature which passed the prior law and thus have special insight into the 

intent of the legislature. However, the force of this is dispelled when one considers that it is not permissible to allow a 

legislator to testify on the question of his unexpressed legislative intent or on the unexpressed legislative intent of others. 

Id. (citing Kenai Peninsula Borough Sch. Dist. v. Kenai Peninsula Educ. Ass'n, 572 P.2d 416 (Alaska 1977)). 

8 As preliminary matters, Gov. Cowper argues that the statutes are invalid irrespective of their substantive content because 

(1) they violate the separation of powers doctrine; (2) they constitute an impermissible attempt by the legislature to 

influence an ongoing judicial controversy; (3) they intrude on the judicial realm of constitutional interpretation; and (4) the 

statute violates article IX, section 7's prohibition against dedicated funds. The "influencing" claim pertains entirely to AS 

37.10.410 and therefore is not relevant to the present petitions which deal exclusively with AS 37.10.420. The "intrusion 

on the judicial realm" argument is without merit. 

Gov. Cowper's argument that the Act establishes a dedicated fund is also without merit. Although the Act defines certain 

funds as not available for appropriation under section 17(b), it does not prohibit the executive branch from requesting 

that these funds be reassigned to different purposes or the legislative branch from allocating these funds differently. 

Sonneman v. Hickel, 836 P.2d 936, 940 (Alaska 1992). In addition, because the Act does not dedicate any state revenue 

to any particular fund, it cannot implicate the prohibitions of section 7. Therefore, these funds are not made dedicated 
funds by virtue of the Act. 

9 AS 37.05.146 provides: 

In AS 37.05.142-37.05.146 and AS 37.07.080, "program receipts" means fees, charges, income earned on assets, and 

other state money received by a state agency in connection with the performance of its functions; all program receipts 

except the following are general fund program receipts: 
(1) federal receipts; 

(2) University of Alaska receipts (AS 14.40.491); 

(3) individual, foundation, or corporation gifts, grants, or bequests that by their terms are restricted to a specific purpose; 

(4) receipts of the following funds: 

(A) highway working capital fund (AS 44.68.210); 

(B) correctional industries fund (AS 33.32.020); 

(C) loan funds; 

(D) international airport revenue fund (AS 37.15.430); 
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(E) funds managed by the Alaska Housing Finance Corporation (AS 18.56.020), the Alaska Railroad Corporation (AS 

42.40.010), the Municipal Bond Bank Authority (AS 44.85.020), the Alaska Aerospace Development Corporation (AS 

14.40.821), or the Alaska Industrial Development and Export Authority (AS 44.88.020); 
(F) fish and game fund (AS 16.05.100); 

(G) school fund (AS 43.50.140); 

(H) training and building fund (AS 23.20.130); 

(I) retirement funds (AS 14.25, AS 22.25, AS 26.05.222, AS 39.35, and former AS 39.37); 

(J) permanent fund (art. IX, sec. 15, Alaska Constitution); 

(K) public school fund (AS 37.14.110); 

(L) second injury fund (AS 23.30.040); 

(M) fishermen's fund (AS 23.35.060); 

(N) FICA administration fund (AS 39.30.050); 

(0) receipts of the employee benefits program established under AS 39.30.150-39.30.180; 

(P) receipts of the deferred compensation program established under AS 39.45; 
(Q) clean air protection fund (AS 46.14.260); 

(R) receipts of the group insurance programs established under AS 39.30.090. 

(5) receipts of or from the trust established by AS 37.14.400-37.14.450, except reimbursements described in AS 
37.14.410. 

10 These additional funds include the Railbelt energy fund , AS 37.05.520, the Alaska marine highway system vessel 

replacement fund, AS 37.05.550, the educational facilities maintenance and construction fund , AS 37.05.560, the oil and 

hazardous substance release response fund, AS 46.08.010, the power cost equalization and rural electric capitalization 

fund, AS 42.45.100, the power projectfund, AS 42.45.010, the Alaska science and technology endowment, AS 37.17.020, 
and the permanent fund earnings reserve account, AS 37 .13.145. 

11 In 1985, the Department of Law issued an informal opinion, written by Assistant Attorney General James L. Baldwin, which 

concluded that "unrestricted money in the [Alaska Housing Finance Corporation] revolving fund is probably available for 

appropriation." 1985 Informal Op. Att'y Gen. 307 at 309 (emphasis added). The Opinion recommended that the statute 

governing the Alaska Housing Finance Corporation (AHFC) be amended to specifically authorize interim transfers of 

unrestricted surplus assets of AHFC to the general fund and to provide that the board of directors annually determine 

the amount of surplus available for transfer. Id. at 310-11. 

The statutes governing the AHFC and the Alaska Industrial Development and Export Authority (AIDEA) now require each 

organization to annually determine whether it has assets in excess of the amount required to fulfill its purposes. See AS 

18.56.089(b )(1 ); AS 44.88.205(b )( 1 ). Each organization must present this determination to the legislature by January 10 
of each year. AS 18.56.089(b)(2); AS 44.88.205(b)(2); See Ch. 12 SLA 1991 . 

12 On this basis alone, we must reject the State's plea to convert the term "amount available for appropriation," as used in 

section 17(b), to either "amount available for appropriation from the [unrestricted] general fund" or "revenues available 

for appropriation." If the definition of "amount available for appropriation" in AS 37.10.420 is to withstand constitutional 

scrutiny, it must be because it is in conformity with the text of section 17(b), and not because section 17(b) is missing 

words which would make it conform to AS 37.10.420. 

13 The State argues that the "common understanding" of the phrase "available for appropriation" is more limited. It states 

that the term should have the same meaning in the Constitution that it has in the budget process, meaning only "revenue 

sources customarily considered by the legislature." The State asserts that only unrestricted revenues are so considered. 

To be distinguished are "restricted revenues," the use of which is restricted in some way, usually by the source of the 

funds, predominantly the federal government. 

The State never asserts or shows evidence, however, that the term "available for appropriation" is actually used in any 

particular way in the budget process. Rather, it argues that the term "should be interpreted with reference to revenue 

sources customarily considered by the legislature when it considers the state budget. " It is also not clear that the legislative 

definition of "amount available for appropriation" includes all monies "customarily considered by the legislature." Although 

it probably does include all revenues customarily considered, it may not include all amounts so considered. 

14 Gov. Cowper does limit his argument to cash funds, presumably because of the relative ease with which cash funds 

can be converted to different purposes, as compared to illiquid assets. This is a reasonable limitation. Although we have 
held, in a different context, that property other than money may be "appropriated," see McA/pine v. University of Alaska, 

762 P.2d 81 , 87-89 (Alaska 1988), it does not follow that it is necessarily "available for appropriation" within the meaning 

of section 17(b). 
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There does not appear to be any significant difference, however, in the type of legislative action necessary to reach cash 

funds and less liquid state assets. Gov. Cowper's interpretation therefore recognizes that "available," as used in section 

17(b), requires more than mere accessibility. 

15 Under this interpretation, if state assets are in excess of annual appropriations, even a total lack of revenue would not 

allow a simple majority to withdraw from the budget reserve fund. 

16 See, e.g., AS 03.10.040 (agricultural revolving loan fund) ; AS 14.43.090 (scholarship revolving loan fund); AS 14.43.630 
(teacher scholarship revolving loan fund) ; AS 16.10.340 (commercial fishing revolving loan fund); AS 42.45.010 (power 

project fund); AS 42.45.250 (bulk fuel revolving loan fund); AS 44.29.210 (alcoholism and drug abuse revolving loan 

fund); AS 44.88.400 (small business economic development revolving loan fund); 45.95.060 (small business revolving 

loan fund); AS 45.98.010 (historical district revolving loan fund). 

17 See, e.g., Testimony of budget officer Mary Halloran, House Finance Comm. TR. 37, May 1, 1990. 

18 See Statement of Rep. Rieger, H. Finance Comm., HFC tape 90-97, tr. at 31 (May 3, 1990) ("[l]f oil prices went to $9, it 

would take a simple majority to use the Budget Reserve Fund to bring you back to what you had last year. "); Statement 

of Rep. Brown, Id. at 30 ("[T]o get back to last year's spending level , a simple majority could appropriate from the budget 

reserve."). 

19 The State asserts that this reading is further supported by newspaper descriptions of the amendment prior to the 1990 

general election. Some of the statements in these articles do support the State's position: 

If State revenues decline, money could be taken out to fill the gap. For example, let's say our state earned $2.5 billion 

in fiscal year 1995. For some reason, such as a drop in production or a drop in price, we earned just $1 .5 bill ion in fiscal 

year 1996. The legislature could tap into the Budget Reserve Fund to make up the gap. 

"Vote Yes on Ballot Measure No. 1," Fairbanks Daily News-Miner, Nov. 2, 1990, at 4; see also John Enders, "Cowper 

pushes for economic stability in form of state budget reserve fund ," Juneau Empire, Oct. 25, 1990, at 3; John Enders, 

"Budget Reserve-Account Would Cushion State Revenue," Anchorage Daily News, Oct. 28, 1990, at M16; John Enders, 

"Ballot measure would set up budget reserve," Fairbanks Daily News-Miner, Oct. 22, 1990, at 6 ("[l]f state revenues 

fell from one year to the next the Legislature could tap the reserve to make up the difference."). These articles cannot, 

however, control over contrary wording in the constitution. 

20 To do otherwise would be to continue to count sums of money as "available for appropriation" after they have been 

appropriated, so long as they have not been paid out or converted from cash to some other type of asset. Instead, 

we recognize that any given sum of money can only be appropriated once during a given time period. Of course, if an 

appropriation lapses or if the legislature does in fact reappropriate money from an excluded fund to another purpose, 

it is no longer necessary to exclude that money from the "amount available for appropriation" in order to protect the 

legislature's authority to make such decisions. 

21 This interpretation is related to the State's argument that AS 37 .10.420 properly excludes "restricted funds" because 

those funds, at least in part, have already been appropriated. We reject, however, the State's conception of relevant fund 
restrictions and the State's definition of when an amount has been val idly appropriated. Therefore, our definition of the 

"amount available for appropriation" includes several funds excluded by the statutory definition. 

22 "Trust receipts" include all funds, whatever the source, which the State can only use for a specific stated purpose under 

applicable law. The largest "trust receipt" category is federal funding, which may only be appropriated by the State for 

the purposes prescribed by the federal government. Private entities may also grant the State money to use for specific 

purposes. State appropriations from trust accounts, such as the Public Employees Retirement Fund, for purposes relating 

to the trust, such as fund administration, are also properly characterized as trust receipts. Although the amount of the 

appropriation is apparently set by the legislature, it must be made in accordance with trust principles. Therefore, the 

amount which the legislature appropriates in accordance with trust principles is the amount available to the legislature 

for such appropriation. Finally, amounts appropriated by the legislature out of other funds within executive agencies for 

purposes of administering these funds, under explicit statutory authority, may also be treated as a type of trust receipt. 

See, e.g., AS 03.10.040(b) (agricultural revolving loan fund); AS 16.10.340 (commercial fishing revolving loan fund); AS 

45.95.060(0) (small business revolving loan fund). Although these funds are not trust funds, the statutes do limit legislative 

authority to appropriateJrom them. 

23 Money appropriated from the AHFC and the AIDEA therefore must be counted as available for appropriation. However, 

money which either organization determines to be in excess of the amount required to fulfill its purposes, see 

AS 18.56.089(b)(1); AS 44.88.205(b)(1) , should not be counted unless actually appropriated to another purpose or 

transferred to the general fund . The statutes do not automatically transfer these funds out of the respective organizations. 
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24 In this regard, the State argues that the question of whether funds outside the unrestricted general fund are "available 

for appropriation· is "not justiciable in a court of law." To the extent the State argues that this court cannot decide the 

meaning of the term "available for appropriation· or the legal status of different funds under this definition, its position 

is without merit. The meaning of the constitution and its application to particular facts are questions squarely within the 

jurisdiction and inherent power of the judiciary. "[nhe judicial branch of government has the constitutionally mandated 

duty to ensure compliance with the provisions of the Alaska Constitution, including compliance by the legislature." Malone 

v. Meekins, 650 P .2d 351 , 356 (Alaska 1982). The State's error is in assuming that the "power of appropriation necessarily 

includes the power to determine what amounts are available to finance appropriations enacted." Compare Abood v. 

Gorsuch, 703 P .2d 1158, 1161-62 (Alaska 1985) ("What quorum is necessary for the confirmation votes is a question 

of Alaska constitutional law. It is therefore a question to which the nonjusticiability doctrine does not apply."). Although 

the court cannot say what particular funds should be used for appropriations, or set the amount of appropriations, it can 

and must determine the status of particular funds when such a determination is necessary for constitutional interpretation 

or enforcement. 

The State is correct, however, insofar as it asserts that decisions to appropriate certain funds and withdraw other 

appropriations are political questions. All this means, however, is that the court cannot second guess the wisdom of 
individual appropriation or non-appropriation decisions. This limitation supports a definition of "available for appropriation· 

which does not require amounts validly appropriated to specific purposes to be counted. As these amounts have 

already been appropriated, counting them as available is functionally equivalent to questioning the wisdom of the original 

appropriation. 

25 AS 46.08.040 lists eight other purposes for which the commissioner of environmental conservation may use money from 

the fund. See AS 46.08.040(a)(2)-(7) and (d)(1 )-(2). Except as provided for in AS 46.08.040(d)(1) , however, expenditures 

for these purposes are limited to amounts available from appropriations made specifically for the purposes listed. AS 

46.08.040(c). AS 46.08.040(d){1) provides that the commissioner of environmental conservation shall, upon request of 

the Alaska Legislative Council, "use money from the fund to reimburse the Alaska Legislative Council for expenditures 

that it makes for the operation of the Citizens' Oversight Council on Oil and Other Hazardous Substances." 

26 The lists of specific purposes in each statute for which these second appropriations "may" be made are not sufficient to 

make the assignment of money to these funds "appropriations." Further appropriations are necessary before expenditures 

can be made. In addition, we have previously recognized that statutory statements that the legislature "may" appropriate 

money from funds within the general fund for specific purposes "impose no legal restraint on the appropriations power 

of the legislature." Sonneman v. Hickel, 836 P.2d 936, 939-40 {Alaska 1992). 

27 In a hybrid situation, where expenditures can be made from part but not all of a fund, the fund is not available for 

appropriations to the extent that it is subject to expenditure without further legislative approval. We express no opinion 

on the possible status of funds which technically are subject to full expenditure, but which are funded well beyond any 

reasonably expectable need, as there is no evidence in the record before us that any such fund exists. 

We also make no attempt to name and classify as "available" or "unavailable" every fund within the treasury of the State 

of Alaska. We leave it, in the first instance, to executive and legislative branch officials more familiar with all of the funds 

involved to apply the general definition we adopt today. 

28 In a May 1990 memorandum describing the budget reserve amendment, budget officer Mary Halloran states that the 
amount available for appropriation includes "all revenue sources, such as permanent fund earnings, federal funds and 

other restricted funds." 

In addition, the language of section 17, and specifically the difference in language between sections 17(b) and (d) , 

suggests that at least some funds outside the general fund may be available for appropriation. Compare § 17(b) ("the 

amount available for appropriation for a fiscal year'') with § 17(d) ("the amount of money in the general fund available 

for appropriation"). 

29 In oral argument before the superior court, the State argued that the earnings reserve account should not be considered 

available because, under current projections of the Alaska Permanent Fund Corporation, the entire balance will be used 

for dividend payments and inflation proofing by the year 2010. This argument rests on reasoning similar to that which 

prompted us to conclude that the oil and hazardous substance release response fund was not available for appropriation: 

the entire account may be expended without further legislative action. Unlike the release response fund , which may be 

needed for expenditure at any time, the earnings reserve account balance will not be used for many years to come. In 

the meantime, there are no restrictions on its use. Something more than a possibility of future use is necessary before 

a fund is considered no longer available for appropriation. 
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30 This amount would include appropriations made from the constitutional budget reserve fund. It would not include 

"appropriations" made to funds from which additional appropriations are necessary before expenditures can be made. If 

the legislature both appropriates money into a fund which is not available for appropriation and removes money from the 

same fund to appropriate to a different purpose in the same year, the amounts should be offset so that the same amount 

of money is not counted twice in determining the total amount appropriated. 

31 See Halloran memorandum, at 5 {"The phrase 'in the previous calendar year' was inserted by the House Finance 

Committee specifically to preclude stratagems whereby a supplemental appropriation to the current fiscal year ... could be 

made in order to increase the allowable size of a Budget Reserve Fund appropriation for the fiscal year being budgeted.") 

32 We see no reason to give "available for appropriation" a different meaning in subsection {d) than we did in subsection 

(b). We recognize, however, that the payback provision in section 17(d) is limited to only those funds which are "available 

for appropriation" and "in the general fund ." Thus, available amounts outside the general fund , such as the earnings 

reserve account, need not be deposited in the budget reserve. This additional limitation has no effect on funds which 

exist within the general fund. 
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Subject: Application of the definition of"administrative proceeding" in the budget reserve fund provision of the 

Alaska Constitution to settlements of tax appeals involving unaudited years and royalty settlements prior to litigation 

*1 The Honorable Wilson Condon 

Commissioner 

Dep't of Revenue 

The Honorable John Shively 

Commissioner 

Dep't of Natural Resources 

We have been asked two questions concerning allocation of certain mineral revenues between the general fund and the 

constitutional budget reserve fund. Both questions concern whether the state received these revenues as a result of the 

termination of an administrative proceeding. The administrative proceeding determination is important because revenue 

received in settlement of an administrative proceeding must be deposited in the budget reserve fund ; revenue received in 

settlement of a dispute before an administrative proceeding begins is deposited in the general fund . 1 

The Department of Revenue (DOR) asks about settlement of tax disputes. The Alaska Supreme Court has held that an 

administrative proceeding begins when DOR issues an assessment. In some cases, however, tax disputes are settled issue-by­

issue. Sometimes the parties reach agreement on issues in tax years for which no assessment has been issued. DOR asks whether 

money received for settlement of issues in years for which no assessment has been issued should be deposited in the budget 

reserve fund. 

We conclude that the entire amount of a lump-sum settlement agreed to during an administrative proceeding is the result 

of the termination of the administrative proceeding, regardless of whether some of the money is received in settlement of 

unassessed years. Thus, the entire amount of a lump-sum settlement should be deposited in the budget reserve fund. Money 

subsequently received, however, in payment for issues in unassessed years for which liability was not fixed by the settlement of 

the administrative proceeding, would not be received as a result of the termination of the administrative proceeding and should 

be deposited in the general fund. 

The Department of Natural Resources (DNR) asks about settlement of royalty disputes. Royalty disputes are creatures of 

contract, and, unlike tax disputes, no statute mandates use ofa statutory dispute resolution procedure. Accordingly, DNR asks 

whether a settlement of a royalty dispute before litigation ensues can be the result of an administrative proceeding. 

We conclude that royalty settlements occurring before litigation can be the result of an administrative proceeding, and thus 

subject to deposit in the budget reserve fund. An administrative proceeding does not begin, however, until one of the parties 

notifies the other that it is invoking a binding administrative dispute resolution procedure. Any settlement occurring before such 

notice would not be the result of an administrative proceeding. 

INTRODUCTION 
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*2 Article ~ ' section 17 of the Alaska Constitution was established by an amendment to the Constitution adopted by the 

voters in 1990. 2 Section 17 provides that all revenue received after July 1, 1990, as a result of the termination of administrative 

or judicial proceedings concerning mineral revenues must be deposited in a budget reserve fund. It allows the legislature to 

spend the money in the fund in two circumstances. First, if the amount available for appropriation in one year was less than the 

amount appropriated in the previous year (without counting supplemental appropriations), the legislature could make up the 

difference with an appropriation from the fund by a simple majority vote. Alaska Const. art. IX § l 7(b ). Second, the legislature 

could appropriate for any purpose by a 3/4 majority vote. Id at§ l7(c) 

Shortly after adoption of the amendment, state officials questioned the definition of "administrative proceeding" as used in 

Section 17. In particular, state officials were uncertain whether DOR "informal conferences," which taxpayers could request in 

lieu of formal hearings to settle tax disputes, amounted to administrative proceedings for purposes of the budget reserve fund 

provision of the Constitution. Both DOR and the Office of Management and Budget requested a legal opinion on this question 

from the attorney general. 

In a formal opinion issued in April 1992, Attorney General Charles E. Cole advised that an informal conference did not rise 

to the level of formality necessary for an official administrative proceeding. Under this opinion, settlements received from 

informal conferences should not be deposited in the budget reserve fund, but should instead be deposited in the general fund . 

1992 Op. Att'y Gen. No. 1 (April 24) (April 1992 opinion). 

The April 1992 opinion immediately sparked controversy. In response, the Hickel administration entered into an agreement 

with the legislature to create a special subaccount within the general fund, called the "administrative settlements account." All 

money received in settlement of DOR informal conferences would be deposited into the administrative settlements account. 

In February 1993, the state and British Petroleum reached agreement on disputes over taxes due for several tax years under the 

Alaska Net Income Tax, AS 43.20. BP agreed to pay the state 630 million dollars on June 30, 1993, to settle tax years 1982-86 

completely, and to settle certain issues for years 1987-1990. The BP settlement was the result of the termination of an informal 

conference. Consequently, most, but not all, of the BP settlement was deposited in the administrative settlement account. The 

remainder of the BP settlement was deposited in the general fund because it was received to settle certain issues for years under 

audit for which no assessment had been issued. 

During the 1993 legislative session, the legislature appropriated virtually all of the money in the administrative settlement 

account, and the administration closed out the account. In June 1993, however, the Senate Majority filed a lawsuit against the 

administration. The lawsuit asked the court to reverse the April 1992 opinion and find that settlements received in informal 

conferences were the result of administrative proceedings and, therefore, should have been deposited in the budget reserve fund. 

In July, former Governor Steve Cowper filed a similar lawsuit, and the two actions were consolidated. 

*3 Following cross-motions for summary judgment, the superior court held that informal conferences were administrative 

proceedings, and granted summary judgment for the plaintiffs. The court ordered the state to transfer the mineral revenue 

received in informal conferences since July 1, 1990, with interest, from the general fund to the budget reserve fund. The state 

immediately appealed to the supreme court and asked for expedited consideration. The supreme court issued an interim order 

affirming the superior court, but requested further briefing and argument on the question of whether the notice of appeal or the 

assessment begins the administrative proceeding. 

During the second round of briefing and argument, the state and the plaintiffs asked the court to rule on two related issues: 

(i) whether the settlement of tax issues in dispute in unassessed years constituted settlement as a result of administrative 

proceedings; and (ii) whether settlement of royalty disputes by officials at DNR before initiation of a lawsuit constituted 

settlement as a result of administrative proceedings. 
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The parties agreed that settlements of royalty disputes sometimes occurred before litigation, but few facts were placed in 

the record concerning these settlements. Instead, the question was put before the court as a matter of law. The state argued 

that royalty payments were creatures of contract and thus, settlement of royalty disputes, in the absence of an administration 

adjudication, were the result of consensual contract negotiations. The Senate Majority and former Governor Cowper argued that 

because these settlements occurred in an administrative agency they were necessarily the result of administrative proceedings. 

In contrast, the question concerning tax settlements of unassessed years was very fact specific. This question was called the 

"BP question," because the BP settlement raised the issue. The record before the supreme court showed that in February 1993, 

the state negotiated an agreement with BP settling certain disputes under the Alaska Net Income Tax, AS 43.20. BP agreed to 

pay the state 630 million dollars on June 30, 1993. 

Most of the BP settlement was received to settle BP's income tax liability for tax years 1982-86. The Department of Revenue 

had completed the audit ofBP's returns for these tax years, and had issued an assessment for underpayment of tax. BP filed a 

notice of appeal and requested an informal conference to resolve the dispute. 

At issue in the informal conference were, among other disputes, four "big" issues that both the taxpayer and the state knew 
would also arise in the next audit cycle, 1987-90. At the time of the negotiation, state auditors were conducting an audit of 

BP for 1987-90, but no assessment had been issued. In the informal conference, the negotiators agreed that if they could reach 

resolution of the "big four' ' issues for 1982-86, they should also reach agreement on the issues for 1987-1990, and avoid having 

to negotiate those issues again in the next audit/appeal cycle. The parties did in fact reach agreement on those four issues. The 

closing agreement negotiated between the parties specified that the lump-sum settlement of $630 million constituted a final 

determination ofBP's income tax liability for tax years 1982-86 and of its liability for the "big four'' issues for 1987-90. 3 

*4 The BP settlement was deposited in the general fund, pursuant to the April 1992 opinion. In interpreting the agreement 

establishing the administrative settlement subaccount, department officials concluded that not all of the BP settlement was 

received as a result ofan informal conference. In their view, there was no informal conference for tax years 1987-90 because no 

request for appeal had been filed for those years . Accordingly, the Department segregated the amount received from BP that it 

calculated was attributable to the issues settled in the unassessed years, 1987-90. Only that amount received for the closed years, 

1982-86, was deposited in the administrative settlements account. The remaining amount was commingled in the general fund. 

In arguing the BP issue before the supreme court, the state suggested that when a settlement extends forward into future years, 

money received in settlement for the future years was the result of an application of an agreed methodology, and not the result 

of the administrative proceeding. Accordingly, we argued, the BP settlement was properly allocated between assessed and 
unassessed years. During oral argument, one supreme court justice, Judge Bryner, sitting pro tern, took issue with the state's 

approach. Although he agreed that independent payments received in the future might not be subject to deposit in the budget 

reserve fund, Judge Bryner suggested that the state's approach ignored the word "result" in Article , Section 17 of the Alaska 

Constitution. He expressed the view that the issue was not whether an appeal existed for unassessed years but whether the 

settlement for those years was the result of the proceeding, and that this inquiry would depend on the facts of each case. 

The supreme court issued a published decision on April 4, 1994. The court rejected the state's argument that an administrative 

appeal begins with the notice of appeal, and held that an administrative proceeding begins with the assessment. Moreover, the 

court declined to discuss the "BP issue" or the royalty issues. Hickel v. Halford, 872 P.2d 171, 183 (Alaska 1994). 

In explaining its decision, the supreme court identified the three essential attributes of an "administrative proceeding": 

1. A dispute must exist. 

2. A document reflecting the fact of the dispute which serves a function similar to that of a complaint in a civil action, or an 

accusation or statement of issues under the Administrative Procedure Act, AS 44.62.360, 370, must be served by one party 

on the other party. 
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3. The document must set in motion mechanisms prescribed by statute or regulation under which the dispute will ultimately 

be resolved. 

Id. at 175. The court emphasized that the crucial element of an administrative proceeding was the ability to bind a party against 

the party's will. Id. at 181. Thus, service of a document that, if not challenged, would result in a legal obligation, begins the 

administrative proceeding. Id. 

*5 Under this decision, whether the taxpayer requests an informal conference or proceeds to a formal hearing is of no 

consequence. The administrative proceeding begins when the department issues the assessment. Accordingly, the court affirmed 

that all settlements from informal conferences should be transferred from the general fund to the constitutional budget reserve, 

with interest. The transfer was made and the legislature reappropriated from the budget reserve to the general fund, retroactive 

to the beginning of the fiscal year, money necessary to fund that year's appropriations. Whether "administrative proceeding" 

includes tax years that were settled but not assessed or royalty settlements occurring before litigation remained unanswered by 

the courts. Thus, these questions are addressed by this opinion. 

DISCUSSION 

I. Lump-sum payments that are agreed to at the termination of an administrative proceeding to fix a taxpayer's tax liability for 

a year or issue should be deposited in the budget reserve fund. 

Commissioner Condon has asked whether money received in an administrative proceeding to settle tax disputes for years that 

have not been assessed must be deposited in the constitutional budget reserve fund, or whether a lump-sum settlement can be 

allocated between the general fund and the budget reserve fund, depending upon whether the money was received for assessed 

or unassessed years. In our view, article IX, section 17, requires that all ofa lump-sum settlement received as a result of the 

termination of an administrative proceeding must be deposited in the budget reserve fund. 

The Constitution requires that 

all money received by the state after July 1, 1990, as a .result of the termination, through settlement or otherwise, of an 

administrative proceeding or of litigation in a State or federal court involving mineral lease bonuses, rentals, royalties, royalty 

sale proceeds, federal mineral revenue sharing payments of bonuses, or involving taxes imposed on mineral income, production, 

or property, shall be deposited in the budget reserve fund. 

Alaska Const. art. ~ § 17. 

The BP settlement involved taxes imposed on mineral income. The settlement was a lump-sum settlement that was received at 

the termination of an administrative proceeding. Unless circumstances prove otherwise, a normal inference would be that all 

money received at the end of an informal conference was a result of the termination of the administrative proceeding, and thus 

subject to deposit in the budget reserve. Here, the facts and the law support the conclusion that an allocation of the settlement 

between the general fund and the budget reserve is not warranted. 

Two arguments can be advanced in favor of allocating a settlement between assessed and unassessed years. First, it could be 

argued that the definition of "administrative proceeding" in Hickel v. Halford compels an allocation. Under this argument, 

because Hickel v. Halford held that an administrative proceeding begins with the filing of an assessment, it arguably stands for 

the proposition that an assessment is required for all funds under consideration at an administrative proceeding. Thus, because 

no assessment was filed for the portion of the settlement that concerned unassessed years, those years would not be part of 

the administrative proceeding. 
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*6 We do not think a court would agree with this interpretation of Hickel v. Halford. Hickel v . Halford merely held that an 

assessment begins an administrative proceeding. 872 P.2d at 181. The court did not bold that the administrative proceeding was 

limited to those issues raised in the assessment. Indeed, by recognizing that the BP question remained unresolved, the court 

implicitly acknowledged that the question of the scope of the proceeding was different from the question of the initiation of 

the proceeding. Id. at 186. In short, nothing in Hickel v. Halford dictates that the BP settlement should be allocated between 
the general fund and the budget reserve fund . 

The second possible argument in favor of an allocation was raised by the state in oral argument. We argued that settlement of 

issues for years not covered by the request for appeal could be viewed as equivalent to applying a methodology after a judgment. 

Under this argument, the portion of the BP settlement that applied to unassessed years was not the result of the termination of 

an administrative proceeding, but was the result of applying an interpretation of law to future factual situations. 

In other contexts, this argument would be persuasive. For example, in the settlement of the ANS royalty litigation, the parties 

resolved the issue of valuation of royalty oil, and agreed to a formula for future valuation. Only the payments received for 

the settlement of the years at issue in the ANS litigation, however, were deposited in the budget reserve fund. Future royalty 

payments calculated under the settlement formula will be deposited in the general fund unless those payments themselves 

become the subject of an administrative proceeding or litigation. 

In the BP case, however, this argument is not persuasive. We expect the courts will follow Judge Bryner's reasoning that the 

facts of each case should be examined to determine if a payment was a result of the proceeding or was independent of the 

proceeding. The BP settlement was a lump-sum settlement received at the termination oftbe proceeding. No formula or method 

was derived in that settlement that will be applied to future tax years. Instead, the parties determined BP's final liability for 

both the assessed years and for certain issues from unassessed years, and one closing agreement governed the entire settlement. 

Money received in settlement of the unassessed issues was commingled with money received in settlement for other issues in 

the proceeding. Under these facts, the BP settlement is distinguishable from the ANS settlement. 

Moreover, Hickel v. Halford held that the hallmark ofan administrative proceeding is finality. 872 P.2d at 181-82. Here, BP's 

liability for the settled issues is final. The money received from BP for these issues is not subject to further appeal. In contrast, 

application of a settlement or judgment to future liability could be the subject of an appeal, even though the methodology or 

point of law decided in the settlement or judgment would not be at issue. It follows that all money received in the lump-sum 

settlement from BP was received as a result of termination of an administrative proceeding, and should be deposited in the 

budget reserve fund. 

*7 Thus, we advise that the money received in the 1993 BP settlement that bad been allocated to the general fund should be 

transferred to the budget reserve fund, with the interest it would have earned had it been in the budget reserve fund . Any other 

lump-sum settlements agreed to as a result of the termination of an administrative proceeding that fixed liability for unassessed 

years should also be deposited in the budget reserve fund. Revenues received for unassessed years that were affected by a 

settlement of an administrative proceeding, but for which the tax liability had not been finally determined at the proceeding, 

however, are not subject to deposit in the budget reserve fund . 

II. Contractual disputes concerning royalty payments are administrative proceedings if one party properly notifies the other 

that a binding proceeding has begun. 

Commissioner Shively bas requested advice on when settlements of disputes concerning mineral revenues under oil and gas 

leases and royalty sale contracts are settlements of "administrative proceedings" subject to deposit in the budget reserve fund. 

In royalty disputes, unlike tax disputes, the rights of the parties are usually governed by contract. Two types of contracts are at 

issue. First, DNR administers contracts for sale of royalty oil to third parties. Many of these contracts contain dispute resolution 

clauses that require a purchaser to seek adjudication of a dispute before the commissioner ofDNR. Second, DNR administers 
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oil and gas leases, which require an oil and gas producer to pay the state a royalty consisting ofa percentage of the oil produced 

on the lease. These leases have typically not contained dispute resolution clauses. 

A. A binding resolution of a contract dispute by DNR under the dispute resolution clause of a royalty sale contract begins an 
administrative proceeding. 

State oil and gas leases require that a lessee pay to the state a royalty consisting of a portion of the oil and gas produced under 

the lease. The state may take its royalty oil "in kind"--as oil--or "in value"--as money. Typically, when the state takes the oil 

in kind, it does so after it has negotiated a contract to sell the oil to an in-state refiner. Disputes occasionally arise under these 

sales contracts, many of which contain a dispute resolution clause such as the following: 

INTERPRETATION OF TERMS AND CONDITIONS. In the event that there is a disagreement about the meaning or 

application of a word, term, or condition in this Agreement, Purchaser will present the arguments supporting its view in writing 

to the Commissioner for her consideration. The Commissioner will subsequently, within a reasonable time, issue a finding on 

the meaning or application of the disputed word, term, or condition, setting forth the basis for her conclusions. Purchaser agrees 

to accept findings by the Commissioner under this Article as long as there is substantial evidence supporting the Commissioner's 
findings . 

*8 Whether a settlement of a dispute concerning the amount due on a royalty sales contract is an administrative proceeding for 

purposes of the budget reserve fund depends on whether the dispute resolution process meets the criteria described in Hickel 

v. Halford. The first criterion requires the existence of a dispute. 872 P.2d at 175. 

In Hickel v. Halford, the court discussed when a dispute between an administrative agency--DOR--and a taxpayer over the 

interpretation and application of tax statutes would amount to an "administrative proceeding." In royalty cases, the dispute 

would concern the state as a party to a contract, not as a sovereign implementing statutes. The Alaska Supreme Court has 

determined, however, that disputes arising under contracts can give rise to administrative proceedings. Fairbanks North Star 

Borough v. State, 826 P.2d 760, 763 (Alaska 1992) (determinations by DNR made pursuant to a contractual dispute resolution 
clause are administrative determinations which must be appealed under administrative appeal processes rather than be subject to 

original action). Indeed, one superior court case interpreting a royalty sales contract found that the contractual dispute resolution 

process was subject to an appeal in superior court and must comply with due process. See Tesoro Alaska Petroleum Co. v. 

State, Case No. 3AN-86-15298 (Alaska Superior Ct., April 6, 1988). Accordingly, we conclude that a dispute over a contract 
term satisfies the first prong of the Hickel v. Halford test. 

The second and third criteria for initiating an administrative proceeding require a "document," similar to an accusation or a 

complaint, that "set[s] in motion mechanisms prescribed by statute or regulation under which the dispute will ultimately be 

resolved." Hickel v. Halford, 872 P.2d at 175. Hickel v. Halford established that the notice of assessment sent to a taxpayer 

following an audit begins an administrative proceeding for the purposes of resolution of a tax dispute. Id. at 181. The court 

acknowledged that an assessment would not necessarily lead to a hearing or other formal proceeding, but emphasized that the 
assessment would fix the taxpayer's tax liability if not challenged. Id. 

DNR regulations provide for an appeal process that is "available to a person adversely affected by a decision of the department." 

11 AAC 02.0lO(a) . A document that initiates this process would "set in motion mechanisms prescribed by statute or regulation 

under which the dispute will ultimately be resolved." Hickel v. Halford, 872 P.2d at 176. Under North Star Borough and Tesoro, 

a decision reached under the administrative process would be binding and would have to be appealed to superior court by the 

rules governing appeals from administrative decisions. 4 Accordingly, the dispute resolution procedures invoked to resolve 

disputes under royalty sales contracts constitute "administrative proceedings" for purposes of the budget reserve fund . 5 

*9 For purposes of the budget reserve fund the question is, when does that proceeding begin? Unlike DOR statutes which 

require DOR to issue an assessment within three years if it wishes to challenge a tax return, DNR regulations and statutes do 
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not require DNR to pursue administrative remedies if it wishes to challenge a purchaser's contractual payment. Nor do the 

royalty sales contracts provide for a specific document that begins an administrative proceeding. DNR's administrative appeal 

procedure, however, is "available to a person adversely affected by a decision of the department." 11 AAC 02.0IO(a). Thus, 

the document that begins the administrative proceeding is the "decision" specified by the regulation. 

Under the regulations, "decision" means "a written determination by the department specifying the details of the action 

taken." 11 AAC 02.080(3). This decision can include a decision of the director of a division, which may be appealed to the 

commissioner, or even the decision of an employee, which may be appealed to the division director. A royalty sales dispute 

often arises following an audit of a purchaser's payments. Usually, an employee or the director of the division of oil and gas 

would write a demand letter to the purchaser. As explained below, if the demand letter provides notice that it is a final decision, 

and that the purchaser must appeal the decision to a higher authority or lose all legal recourse, then it begins the administrative 
proceeding. 

Hickel v. Halford stated that the document that triggers an administrative proceeding must bind the recipient against its will 

unless the recipient appeals the decision. Notice is a crucial element in a binding decision. "Adjudicatory proceedings begin 

with the issuance by one party to the other of a document which serves both as the initiation of the dispute resolution process 

and as notice that the process has been initiated." Id. at 180-81 . 

Notice of the right to appeal a decision must be included in the decision. "Unless the document which the first party serves 

on the opposing party creates a legal obligation on the opposing party to either respond or accept a determination made in the 
party's absence, then the opposing party is free to ignore the document." Id. at 181. In Manning v. Alaska Railroad Corp., the 

court held that "[f]or Appellate Rule 602(a)(2) to apply, an agency must clearly indicate that its decision is a final order and 

that the claimant has thirty days to appeal." 853 P.2d 1120, 1124 (Alaska 1993). 

Thus, not all communications from DNR officials to a purchaser would necessarily begin an administrative proceeding. For 

example, DNR could send a notice of deficiency and demand for payment without initiating an administrative proceeding, if 

DNR does not inform the purchaser that it was initiating a proceeding and that the purchaser had thirty days to respond: 

An adjudication does not begin, however, until both functions have been served. Notice without the initiation of the proceedings 

is only notice of intent to initiate, requiring further notice. Similarly, until the second party is notified of the initiation of the 
proceeding, the proceeding cannot be effective as an adjudication. 

*10 Hickel v. Halford, 872 P.2d 181 n.22. 6 

The same criteria apply when a purchaser purports to invoke the dispute resolution clause contained in many of the royalty 

sales contracts. If the purchaser has the right to invoke the clause and provides sufficient notice that it is invoking the clause, 

DNR would be obligated to respond within a reasonable time. This legal obligation to respond means that an administrative 
proceeding has begun. Id. at 181. 

In sum, any money received in settlement of a dispute arising under a royalty sale contract after either party clearly invokes 

administrative dispute resolution procedures in a manner that binds the other party, must be deposited in the budget reserve fund. 

This is true even if the money is received as a result of amicable settlement negotiations prior to the convening of a hearing. 

As we understand the facts, this opinion will not require transfer of any money from the general fund to the budget reserve 

fund. Most of the royalty sales disputes settled since July I , 1990, were being litigated in court and the money was deposited 

in the budget reserve fund. In one dispute settled before Litigation began, DNR sent a demand letter to the purchaser, but did 

not notify the purchaser of its right to appeal or purport to invoke the dispute resolution clause. Accordingly, in that case, no 

administrative proceeding was begun and the money received in settlement was properly deposited in the general fund . 

WESTLAW © 2016 Thomson Reuters. No claim to original U.S. Government Works. 7 



The Honorable Wilson Condon The Honorable John Shively, 1995 Alaska Op. Atty .... 

B. Royalty disputes arising under leases have traditionally been resolved by litigation rather than administrative proceedings. 

The state has a long history of royalty disputes with North Slope producers. These disputes have generally resulted in litigation. 

The leases with oil and gas producers do not contain a dispute resolution clause. In seeking a resolution of disputes that arise 

under the leases, the state has traditionally acted as a private contracting party, usually suing the producers for breach of contract 

rather than pursuing an administrative remedy. 

Disputes have arisen under oil and gas leases that have been resolved prior to litigation. In the usual case, settlement discussions 

are precipitated by a demand letter from DNR to the lessee. To our knowledge, however, DNR has never purported to issue 

a "binding'' decision to a lessee regarding a deficiency, or informed a lessee that it must appeal the decision through the 

administrative process . Accordingly, we conclude that all settlements of lease disputes that have occurred prior to litigation 

were properly deposited in the general fund. 

Whether, in the absence of a dispute resolution clause in the lease, DNR could require a lessee to appeal a notice of deficiency 

under 11 AAC 02.010--02.080, remains an open question. Although we believe that DNR could invoke these procedures, this 

question probably will not be resolved until it is heard in court. For purposes of the budget reserve fund, an administrative 

proceeding will have begun when DNR issues a final decision under a lease that informs the lessee that it either must pay the 

amount due or appeal the decision through the administrative process. 7 

CONCLUSION 

*11 Lump-sum tax settlements received at the termination of a tax appeal must be deposited in the budget reserve fund, 

regardless of whether some of the money received was to settle unassessed years. Money received for tax years for which 

no assessment has been issued, and for which liability has not been fixed at the termination of the administrative proceeding, 

however, should be deposited in the general fund. 

Royalty settlements occurring before litigation are the result of an administrative proceeding, and thus subject to deposit in 

the budget reserve fund , if one of the parties notifies the other that it is properly invoking administrative dispute resolution 

procedures. Any money received in a settlement occurring before such notice would not be the result of an administrative 

proceeding, and should be deposited in the general fund. 

Stephen C. Slotnick 

Assistant Attorney General 

Footnotes 

1 A percentage of some settlements is subject to deposit in the permanent fund or the school fund. This memorandum concerns only 

that portion of the settlements subject to deposit in either the budget reserve fund or the general fund. 

2 The sparse legislative history of Section 17 is described in 1992 Op. Att'y Gen. No. I (April 24). 

3 Other issues for 1987-90 remained live and state auditors continued working on the audit for these tax years. 

4 A tax assessment that has not been appealed grants the state special collection rights that other administrative decisions do not enjoy. 

See AS 43.05.270. Hickel v. Halford made clear, however, that a document begins an administrative proceeding if that document 

subjects a party who fails to respond to an order of judgment by default. 872 P.2d at 182 n.26. 

5 These procedures may be modified to some extent by contract. Nevertheless, any dispute resolution procedure followed by DNR 

must conform to the requirements of due process, Tesoro, Case No. JAN-86-15298, and, once properly invoked, would constitute 

an administrative proceeding. 

6 In a decision that predated the adoption of DNR's regulations governing appeals, Judge Shortell held that DNR must provide an 

opportunity for the royalty purchaser to present its case in an appeal under the royalty sales contract. Tesoro, Case No. JAN-86-15298, 

at 4. In Tesoro, the purchaser had written to the Commissioner, presenting pages of argument and information about the dispute, 

requesting that the Commissioner issue an interpretive decision on the question. The Commissioner issued a decision, and Tesoro 
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appealed to superior court, arguing, among other things, that it was not given sufficient opportunity to present its case. Although the 

only process specified in the contract provided that the Co=issioner would issue a decision after the purchaser presented its views 

in writing, the court held that due process principles applied and that Tesoro's right to argue its position fully was impaired. Yet, 

even in this case, the problem was defective notice--had DNR notified Tesoro that the dispute resolution clause had been invoked, 

Tesoro could have voiced its arguments more fully. 

7 Settlements under mineral leases other than oil and gas leases may also be subject to deposit in the budget reserve fund . We have 

not researched these leases, but the principles of this opinion apply when determining whether mineral revenue was received as a 

result of the termination of an administrative proceeding. 

1995 Alaska Op. Atty. Gen. (Inf.) 111 (Alaska A.G.), 1995 WL 867852 
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Hon. Clark Gruening, 1977 WL 21975 (1977) 

1977 WL 21975 (Alaska A.G.) 

Office of the Attorney General 

State of Alaska 

August 31, 1977 

Re: ermanent fund, irretrievability of money appropriated to; our file J-66-106-78 

*1 Hon. Clark Gruening 

Chairman 

House Special Committee on the Permanent Fun 
528 West Fifth, Suite 270 

Anchorage, Alaska 99501 

Dear Representative Gruening: 

You have asked whether money appropriated to the permanent fiincl in excess of the amount required by the constitution is 

irretrievable. 

Section 15 of article IX of the Alaska Constitution, as added by the 1976 amendment to the constitution, reads as follows 

( emphasis added): 

At least twenty-five per cent of all mineral lease rentals, royalties, royalty sale proceeds, federal mineral revenue sharing 

payments and bonuses received by the State shall be placed in a permanent fuiia, the principal of which shall be used only for 

those income-producing investments specifically designated by law as eligible for permanent fun investments. All income 

from the permanent fun shall be deposited in the general fun unless otherwise provided by law. 

Your question really is whether the limiting language of section 15 applies not only to the mandatory 25 percent of mineral 

revenues placed in the permanent fun but also to any additional money placed in the fund. 

We believe that the answer is yes. 

The language of the amendment providing for the permanent funcl is clear enough. There is to be a permanent funcl. At least 

25 percent of the enumerated mineral revenues are to be placed in it. The use of the words " [a]t least" clearly contemplates that 

additional monies may well be placed in the fun . Once there, they form the fund's principal. That principal "shall be used 

only" for income-producing investments. Hence, on its face, what becomes a part of the principal may no longer be withdrawn 

for another purpose. Only the income from investments of the principal is available. 

It is a universal principle that the legislature's law-making power is plenary except as limited by the state or federal constitutions. 

In order to bold that the legislature may not appropriate additional monies to the permanent fund and also provide for their 

subsequent withdrawal, the courts must find an express or implied prohibition against its doing so. Facially, the constitution's 

restriction on the use of the fun<l's principal seems to constitute such an implied restriction, i.e., the principal may be invested 

but nothing else, including a withdrawal, may be done with it. 

It could be possible, one might argue, for the legislature to make appropriations to the fun<l by law and specify that they are 

made on the condition that they are intended to be retrievable and are null and void ab initio if ruled not to be. The problem is 

that the courts would likely rule that the condition itself is so inconsistent with the provisions of section 15 that it is absolutely 

void, i.e., that the legislature is prohibited from withdrawing from the principal both directly and indirectly. 
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*2 Or the legislature could appropriate to the fund and specify that the monies appropriated are not to be considered a part 

of the fund's "principal" in the sense of the constitution, i.e., as monies available solely for investment, but rather are to be 

considered as a temporary addition to the fiiml which is to be used for investment but which shall be accounted for separately 

and may be withdrawn. Again, the problem is that the courts would likely rule that such legislation is so inconsistent with the 

provisions of section 15 that it is void. Either there is a permanent fun or there is not. 

We are dealing here with a peculiar-perhaps unique-quasi-trust. Unlike most trusts, the principal may not be reached 

whatever, either now or in the future. No one has a future right to the principal. Instead, the principal is to be invested in perpetuity 

to produce income. Only the income from investments may be reached. Absent still another constitutional amendment, we see 

no way around this result. A ermanent un<l was intended, and a permanent fun<l appears to have been achieved. 

Accordingly, we doubt very much that any money appropriated to the permanent fun<I may subsequently-without a 

constitutional amendment-be withdrawn. 

Sincerely yours, 

A vrum M. Gross 

Attorney General 

Rodger W. Pegues 

Assistant Attorney General 

End of Document 

1977 WL 21975 (Alaska A.G.) 
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1977 WL 21820 (Alaska A.G.) 

Office of the Attorney General 

State of Alaska 
File No. J-66-107-78 

September 16, 1977 

Re: ermanent fiiiia, accounting for inflation 

*1 Hon. Clark Gruening 

Chairman 

House Special Committee on the Permanent und 
528 West Fifth, Suite 270 

Anchorage, Alaska 99501 

Dear Representative Gruening: 

You have asked whether there is any legal requirement that the statutory guidelines for administering the permanent fun 
take inflation into consideration. 

We believe that the answer is no. 

The answer to your question requires an inquiry into the legal nature of the permanent fund and, there being no law on the 

precise subject, involves some speculation. 

First, we believe that, despite the absence of an actual transfer of legal and equitable interests to a trustee and beneficiary 

respectively, the Alaska Supreme Court will treat the permanent fund as a trust or quasi-trust, and as a general rule, apply 

trust concepts in determining its administrators' duties. We make this assumption (1) because of the tendency of the court, 

exemplified by such cases as Moore v. State, 553 P.2d 8 (Alaska 1976), to impose trust-like duties upon the State's management 

of its patrimony, and (2) because the constitutional amendment which created the permanent fun is extremely similar to the 

classic spendthrift trust both in its roots or causes and in its establishment, i&., the owner of the State's capital, the people, 

dissatisfied with the state government's spending of the royalty bonus from the Prudhoe Bay leases, has resolved to remove 

a portion of that capital from the spending power of the government and to place it in trust, with only the income from its 
investment available to the government for expenditure. 

Because the people established the trust, we believe that the state government will be deemed to be the trustee, not the trustor. 

This means that, despite the power vested in it by the constitutional amendment to designate by law the kinds of investments to 

be made, the legislature-as the appropriating arm of the government- will not be deemed to be the trustor or settlor, and that 

therefore, its power to designate eligible investments is not plenary but rather is limited by the express terms of the amendment 

on the one hand and by implied trust concepts on the other. In other words, the legislature may designate only income-producing 

investments and may not designate imprudent, income-producing investments or provide for imprudent administration of the 

fun principal. To the extent, if any, that it did, the managers of the funcl would nevertheless remain under a duty to make only 

prudent income-producing investments and to provide a prudent administration. 

Finally, we believe that the Alaska Supreme Court will rule that-absent exceptional circumstances involving the very existence 

of the State or its citizens-the preservation of the funcl principal is of primary import, i&., that investment policies cannot 

endanger the principal. This belief rests on what we perceive to be the essential character of this trust or quasi-trust, i&., a 

conservative, cautionary nest egg. al 
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*2 Of course, the Alaska Supreme Court could rule that no trust or quasi-trust exists and the law of trusts does not, therefore, 

govern the fund's administration. That would remove the administration of the unil from the operation of the prudent-man 

rule. There would then be no duty to limit investments to those which are prudent. That would pretty much give the legislature 

the power to authorize the expenditure of the funi:l's principal on any income-producing investment even though it would not 

be a prudent, LlL an investment which a trustee could not properly make. This result would allow the funcl principal to be 

frittered away and thereby frustrate the basic purpose of the constitutional amendment. Principally for that reason, we believe 

the Alaska Supreme Court will impose trust concepts to avoid that result and to give the amendment its full effect. 

There can be no question that a trustee must take into consideration the trend of prices and the cost of living, the prospect of 

inflation or deflation. RESTATEMENT (SECOND) OF TRUSTS 2d § 227, Comment e (1959). To do otherwise would hardly 

be the conduct of a man of prudence. Accordingly, the fund managers will have to take inflation (or deflation) into account in 

making and changing investments, if-as we believe-the fund constitutes a trust. 

It does not follow, however, that the legislature has a duty to provide specific guidelines on the matter. If the court rules that 

there is a trust, the prudent-man rule applies . If it rules otherwise, the rule does not apply. Unless the legislature itself resolves 

the question by making the funi:I a trust, the matter is entirely up to the court. Whichever way it rules, the court would not, 

and could not, order the legislature to adopt any particular guidelines. It would merely order the fun managers to follow the 

prudent-man rule. 

Nor does the legislature have any duty to increase the amount of the fund principal because of inflation. The constitutional 

amendment, which sets forth the principal terms of the trust, makes it mandatory to deposit 25 percent of the designated mineral 

revenues in the ftincl. That is the trust property which must be administered, we believe, under the prudent-man rule. While 

the legislature~ legislature clearly has the power to increase that amount, nothing in trust law places a duty on it to do so. It 

could also provide for all or a portion of the income from the principal to be deposited in the funil, i.e., added to the principal. 

But under the terms of the trust, LlL the constitutional amendment, it has no duty to do so. 

We hope that this answers your question. We remind you that we are making an educated guess as to the trust or quasi-trust 

nature of the permanent funi:I. We believe it is a trust or quasi-trust and that trust law applies. We are constrained to add that 

we could be wrong. The legislature may wish to treat the fund as a trust. That would resolve the issue. It should feel free, 

however, to experiment and treat it otherwise insofar as it determines the public interest warrants doing so, and let the court 

resolve the issue. 

Sincerely yours, 

*3 A vrum M. Gross. 

Attorney General 

By: Rodger W. Pegues 

Assistant Attorney General 

Footnotes 
al While the permanent fund is essentially a conservative device, the constitutional amendment was not overly conservative. It did not 

apply to taJCes on minerals at all and it still leaves 75 percent of other mineral revenues available for expenditure. 

1977 WL 21820 (Alaska A.G.) 
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1983 WL 42491 (Alaska AG.) 

Office of the Attorney General 

State of Alaska 

File No. 366-484-83 

March 10, 1983 

Appropriation of income from and deposits to the Alaska permanent fund 

*1 Honorable Don Bennett 

Alaska State Legislature 

Pouch, V 

Juneau, AK 99811 

Dear Senator Bennett: 

This responds to your letter of March 3, 1983. My views in response to your specific questions are: 

1. The permanent fund dividend fund established under AS 43.23 .045 would arguably involve an unconstitutional dedication 

of state revenue if money were transferred to that fund from income of the permanent fun without an appropriation. However, 

this view is not free from doubt since an argument can be made, based on the language of article IX, section 15 establishing 

the ermane!lt fund, that an appropriation for that purpose is not required. Although I understand that in past years money 

has been transferred to the dividend fund pursuant to AS 43.23 .045 without an appropriation, I have advised that this practice 

be discontinued in the future. Senate Bill 149 which was introduced this session at the Governor's request, would appropriate 

additional money from the permanent funi:1 dividend fund to pay 1982 dividends under AS 43.23. I would also advise that, 

if the dividend program is not repealed, AS 43 .23.045 be amended to clarify this appropriation requirement in order to avoid 

any confusion on this point. 

2. I believe that the reinvestment of income of the permanent fund as principal may be authorized by statute without an 

appropriation. The reasons for this view are explained below. 

3. Yes, it is permissible for the legislature to increase by statute the percentage of certain mineral revenues which are 

constitutionally dedicated to the permanent fiincl. 

The reasons for my responses to your questions follow in reverse order. 

The constitutional amendment authorizing the creation of a permanent fund dedicates ' at least twenty-five percent' of certain 

mineral revenues to that fund. Alaska Const. art. IX,§ 15. This language clearly anticipates that the percentage of revenues 

so dedicated may be increased. The legislature has increased that amount to 50 percent of revenues from certain sources. AS 

37.13.010. I see no question as to the constitutionality of this statute. 

With regard to the use of income produced by the und, the constitution provides that it 'shall be deposited in the general 

fun unless otherwise provided by law. ' Alaska Const. art. IX, § 15 . When this language was adopted by the legislature for 

submission to the voters, it was accompanied by a 'joint chairman's report on CSSS HJR 39' (1976 H. Jour. at 684-685), which 

stated that the purpose of this language is ' to give future legislatures the maximum flexibility in using the Fund's earnings 

-ranging from adding to [Fun principal to paying out a dividend to resident Alaskans.' On its face, the requirement that 

the income be deposited in the general fun 'unless otherwise provided by law' appears to authorize statutory dedication for 

any public purpose. This office has advised in the past and I concur that this reading of article IX, section 15 would create a 

tremendous exception to the constitutional dedicated fun prohibition, art. IX, § 7, which was not explained to the voters in 
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the ballot materials, election pamphlet, or publicity surrounding the amendment. See 1980 Op. Att'y Gen. No. 3 (March 19) 

at 7-9 (copy attached). 

*2 For this reason, I favor a narrower interpretation of the last sentence of article IX, section 15. One possible reading would 

be that the legislature intended that the income could be used without appropriation either for reinvestment or for distributing 

dividends to Alaskans, as explicitly mentioned in the joint chairman's report, and the attached Attorney General opinion. 

However, it is difficult to discern from the language of article IX, section 15 why the income could be dedicated for these 

but not for other important public purposes. Another possible interpretation is that an appropriation is required for any use of 

the income, including reinvestment as principal of the ll!_ermanent fun . However, this interpretation would render the phrase 

' unless otherwise provided by law' meaningless, since the income would then be treated as automatically becoming part of the 

general funil despite any attempted dedication by law. Article IX, section 15 clearly contemplates that the legislature may by 

law provide for some use of the fiin<I other than deposit in the general fund. 

The interpretation of article IX, section 15 which I find to be most reasonable and compatible with the constitutional prohibition 

against dedications is that the legislature may provide by law for the income to remain in the permanent fun ( either through 

reinvestment as principal or retention in an undistributed income account) without appropriation, but may not transfer income 

to another fund or authorize it to be spent without an appropriation. This view is consistent with the legislation enacted last 

session providing for reinvestment of an amount sufficient to offset inflation, and retention of the balance in an undistributed 

income account where it remains available for appropriation. AS 37.13.145, a amended by ch. 81 , SLA 1982. Legislation which 

will soon be introduced at the Governor's request will propose amendments to AS 37.13 which are consistent with this view. 

I share your concern that our state government avoid the problems associated with statutory dedications of revenue. I also 

appreciate that the legal and constitutional provisions regarding governmental finance and their past and present administrative 

interpretations are sufficiently complex to require careful study and thorough discussion by all involved. A copy of a recent 

lengthy opinion regarding the meaning and application of the dedicated fund prohibition is attached for your information. 1982 

Op. Att'y Gen. No. 13 (Nov. 30). Please let me know ifl can be of further assistance. 
Very truly yours, 

Norman C. Gorsuch 

Attorney General 

1983 WL 42491 (Alaska AG.) 
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1984 WL 60991 (Alaska A.G.) 

Office of the Attorney General 

State of Alaska 

File No. 366-405-84 

February 6, 1984 

Appropriation of permanent fun income to finance the 'hold harmless' provisions of the permanent fund dividend 

program 

*1 Jay Hogan 

Associate Director 

Office of Management & Budget 

Division of Budget Review 

You have requested our review of a proposed appropriation set out in HB 511 (an appropriation to implement the executive 

budget). The provision in question authorizes the expenditure of permanent fiincl income to replace public assistance payments 

to individuals lost because of the receipt of permanent fund dividends. AS 43.23 .075 . 

Article IX, section 15 of the Alaska Constitution provides: ' All income from the permanent fund shall be deposited in the 

general fund unless otherwise provided by law.' The constitution has been implemented by the provisions of AS 37.13.145 

and AS 43.23.045 . Under those statutes, a certain part of the income is allocated to the ermanent fund dividend fund. AS 

43 .23.045(b). Another part of the income is allocated to offset the devaluation of money caused by inflation. AS 37.13.145 . The 

remainder of the income is retained in the undistributed income account and is available for appropriation by the legislature 

for any valid public purpose. 

The ' hold harmless' benefits are paid through an existing general relief program administered by the Department of Health 

and Social Services under AS 47.25.120-47.25.300. It appears that all of the elements are present to make this an effective 

appropriation. The following elements are essential: 

1. a fun ing source must be identified; 

2. H&SS must have the power under AS 47.25 to provide the hold harmless benefit; and 

3. nothing in law prevents the unallocated part of the permanent fund income from being appropriated by the legislature. 

In conclusion, we believe that nothing prevents the financing of the hold harmless benefits with an appropriation of permanent 
fun income retained in the undistributed income account. We recommend that AS 37.13.145 be amended to clearly provide 

that the undistributed income is available for appropriation. lfthe source offun ing for the hold harmless benefit is the dividend 

fun , AS 43 .23.055(1) should be amended to authorize the payment of administrative expenses from the dividend funa. 

Norman C. Gorsuch 

Attorney General 

James L. Baldwin 

Assistant Attorney General 

Governmental Affairs-Juneau 

1984 WL 60991 (Alaska A.G.) 
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1987 WL 121054 (Alaska A.G.) 

Office of the Attorney General 

State of Alaska 
File No. 663-87-0356 

February 12, 1987 

lrretrievability of money appropriated to permanen fun<l 

*1 Honorable Rick Halford 

Senate Majority Leader 

Alaska State Legislature 

P.0.BoxV 

Juneau, AK 99811 

Dear Senator Halford: 

You have requested our advice on whether the "extra appropriation" made from the general fun to the permanent fun , which 

was considered a loan and subsequently forgiven by the legislature, can be withdrawn from the p_ermanent fund principal. 

Briefly, the answer is no and we hereby reaffirm the opinion issued on this topic in 1977. See 1977 Inf.Op.Att'y Gen. (Aug. 

31; 663-78-0106). 

When the legislature exercised its plenary power by transferring money from the general fun to the ermanent fun<l, it 

considered the appropriation to be a loan. Then, when the legislature forgave the loan, the appropriation to the permanent funo 
became a gift. Once a gift is added to the principal of the fun cl, it is subject to the provisions of article IX, section 15 of the 

Alaska Constitution. A gift to the principal of the fuoa cannot be given subject to conditions. See 1983 Inf.Op.Att'y Gen. (Nov. 

14; 663-84-0260). It should also be noted that the subject loan was forgiven unconditionally by the legislature. For example, 

see: sec. 20, ch. 101, SLA 1982. 

Finally, as stated in the 1977 opinion, we believe that appropriations (or gifts in the form of forgiven loans) to the fun which 

are made on the condition that they are retrievable would be ruled null and void ab initio by the courts under article IX, section 

15, of the Alaska Constitution. 

We hope this opinion addresses your concerns. 

Sincerely yours, 

Grace Berg Schaible 

Attorney General 

Marjorie L. Odland 

Assistant Attorney General 

1987WL 121054 (Alaska A.G.) 
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'' 

2003 WL 25875053 (Alaska A.G.) 

Office of the Attorney General 

State of Alaska 

AG File No. 663-03-0153 

June18,2003 

Re: Questions Concerning the Accounting for Principal and Income of the Alaska ermanent una 

*1 Eric Wohlforth 

Chair 

Board of Trustees 

Alaska ermanent una Corporation 

P.O. Box 110410 

Juneau, Alaska 99811-0410 

Dear Mr. Wohlforth: 

This letter responds to a request from the Alaska Permanent Fun Corporation (the corporation) for an opinion interpreting the 

provisions of article IX, section 15, of the Alaska Constitution and implementing statutes. Particularly, the APFC trustees ask 

if their current policies correctly determine net income available for appropriation and the limitations, if any, properly placed 

upon the expenditure of income from the earnings reserve account. 

Introduction 

At the end of each fiscal year, AS 37.13.145(b) directs the corporation to transfer to the dividend fun a established under AS 

43.23 .045 an amount that is equal to 50 percent of the " income available for distribution" under AS 37.13.140. In addition, 

AS 37.13.145(c) directs the corporation to transfer to the principal of the Alaska permanent fund an amount "sufficient to 

offset the effect of inflation" on the principal (" inflation-proofing"). These transfers are to be made from the permanent funi:l's 
earnings reserve account established by AS 37.I3.145(a). Separate appropriations authorizing those transfers for the current 

fiscal year (ending June 30, 2003) were approved by the legislature in the FY 2003 operating budget (sec. 10, ch. 94, SLA 2002). 

Although the necessary appropriations for the transfer of money to pay permanent fund dividends and inflation-proofing in 

2003 are enacted, possible declines in the financial markets can cause some uncertainty whether there will be a balance available 

for expenditure from the earnings reserve account to cover the amounts appropriated. The question arises for two related reasons. 

First, there is an apparent inconsistency between the provisions of AS 37.13.140 and AS 37.13.145, both adopted in the l 980's, 

and the accounting requirements ofGASB 31 , 1 which became effective in 1998, regarding how to determine the size of the 

earnings reserve account from which money may be transferred. Second, although the constitutional provision that created the 

permanent fund 2 has always been viewed as providing "protection" for the principal, the nature and extent of that protection 

are unclear. Accordingly, the corporation requested an opinion from this office to assist in determining how much is available 

for expenditure from the earnings reserve account to finance the 2003 appropriations for dividends and inflation-proofing. 3 

Questions presented: 

Is the corporation's current policy that only realized income of the permanent fund is available for expenditure under AS 

37.13 .145 correct? If not, how should the amount available for expenditure from the permanent funcl under AS 37.13.145 

be determined? 
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*2 Short answer: We believe that the corporation's policy that only realized earnings are available for expenditure is correct. 

ls the corporation's current practice that both realized and unrealized income of the permanent fun should be taken into 

account in determining the amount that is available for appropriation correct? If not, how should the amount available for 

appropriation from the permanent funcl be determined? 

Short Answer: We believe that it would not be correct to compute the amount available for distribution by using unrealized 

gains and losses to determine income. Existing law clearly provides that only realized gains and losses are allocated to income 

and are thus available for distribution. Under the relevant constitutional provision, what is not principal is income; therefore 

any gain or loss not expressly allocated to income must be allocated to principal. 

Do the constitution and statutes require that income of the funil may not be appropriated when doing so would bring the total 

value of the permanent fun including all unrealized gains and losses below the sum of the amounts deposited or appropriated 

to principal? If not, are there any other limitations with respect to the use of principal that are applicable in determining the 

amount that is available for expenditure or appropriation from the permanent fund? 

Short Answer: We believe that principal is the total value of all deposits and appropriations adjusted for unrealized gains and 

losses that should properly be allocated to principal. There is no doubt that the principal of the [permanent fund cannot be 

deposited in the general fund and must only be used for income producing investments. However, if unrealized gains and losses 

are allocated to principal, by definition there is no invasion or misuse of principal if only statutory income, realized gains, is 

deposited in the earnings reserve funil and available for appropriation. 

Before we explain how we arrived at the answers set out above, it is necessary to consider the history of the permanent funcl 

amendment and the actions of the legislature and the corporation to implement the amendment. 

Legislative History Relevant to the Questions Presented. 

I. Prior to Adoption of the Amendment. 

The legislature passed the permanent fun amendment in the form of HJR 39 which was ratified by the voters at the 1976 

general election. The effective date of the amendment was February 21 , 1977. 4 The amendment was introduced by Governor 

Hammond. 5 The legislative history of consideration of the resolution is primarily devoted to the amount and kind of revenue 

to be dedicated to the permanent funcl . The governor first proposed a 10 percent dedication of mineral revenues but later 

supported an increase to at least 25 percent. 

In a joint report of the House Judiciary and Finance Committees, the chairmen explained that the principal would be used 

only for income-producing investments that the legislature could change from time to time to meet the needs of the state. 

They explained that the effective date of the amendment was delayed somewhat to permit the legislature to provide by law for 

an investment structure for the fund. Finally, they explained that it was their intent to give future legislatures the maximum 

flexibility in using permanent fun earnings, ranging from adding to principal to paying out a dividend to residents. 6 

*3 In supporting materials provided at the time of consideration by standing legislative committees, it appeared that the 

governor intended that the permanent fund could be used to invest in economic development projects with a long term net 

economic benefit. 7 This same view was repeated after adoption of the resolution when various proponents took their case to 

the voters. 8 Although the voters were told that it was up to the legislature to shape the permanent fund, it was explained 

that the "income producing" requirement gave the state broad latitude and that local bonds could be purchased as a means of 

financing instate development. 9 The Revenue Commissioner reported 

WESTLAW © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2 



Eric Wohlforth, 2003 WL 25875053 (2003) 

I hear public support for the fuml from three sectors, .. . from those who favor a savings account approach, those who want 

it used to provide assistance in community development and those who want it to provide economic diversity in the state .... 

[A] major goal [is] the strengthening of the state's economic base by investing in renewable resources and by policies which 

would reduce seasonality of employment. 10 

The voters were told that "the income from the fund will be available for general appropriation by the legislature but the 

principal of the funi:l may not be touched." 11 The ermanent fund was described as "a lasting savings account." 12 

The object is to prevent future legislatures from doing what previous legislatures did with the $900 million bonanza received 
by the state from the sale of Prudhoe Bay leases in 1969. That gigantic sum ran through the legislators' fingers like water, to 

the alarm of many who had pleaded at the time that the $900 million be invested, the principal preserved and the state spend 

only that money derived from interest. 13 

There is fairly strong evidence that the voters were aware that the legislature would have a role in providing the details for 

administration of the permanent fun<l. Whether the fun was to be a savings account or a development bank was not resolved 

by the legislature until four years after adoption of the amendment. 

2. Post Adoption 

A. Legal Opinions 

After the amendment took effect, the attorney general was asked to interpret its meaning for various purposes. Set out below 

are opinions discussing aspects of the ermanent fun that are relevant to our consideration of the corporation's accounting 

practices. 

In August of 1977, the attorney general answered whether money appropriated to permanent fun<I principal in excess of the 

amount required by the constitution is irretrievable. The attorney general confirmed that once money was deposited in principal 

by any means, it could not be removed without further amendment of the constitution. 14 The attorney general advised that the 

constitution's restriction on the use of fun<l principal is an implied restriction against the withdrawal of appropriated principal. 15 

The attorney general speculated that the legislature probably could not condition appropriations to principal on the ability to 

withdraw at a future date or to specify that such amounts would not be considered principal. The attorney general observed that 

the permanent fiiiia was a "peculiar - perhaps unique - quasi-trust." 

*4 In September of 1977, the attorney general again interpreted the amendment to determine whether the legislature was 

required to enact legislation which takes inflation into consideration in the management and investment of fund principal. 16 

In this opinion, the attorney general restated the conclusion that the permanent fun was a trust or quasi-trust. This was based 

on a prediction that "the Alaska Supreme Court will follow a previously exhibited tendency to impose trust-like duties on the 

state's management of its patrimony" and the amendment "is extremely similar to the classic spendthrift trust both in its roots 

and causes and in its establishment .... " 

The attorney general also concluded that the legislature acts as a trustee which must prudently exercise any duty in relation to 

administration of the permanent fund. In this regard, the legislature was advised that its power was not plenary but limited by 

the constitution and implied trust concepts. This office advised that there was no legal requirement that inflation be taken into 

account in statutes enacted to implement the permanent fund. The legislature was advised that the foregoing interpretation 

cannot be considered settled until the supreme court rules on the matter. However, the legislature was advised that it could 

resolve the question of status by making or treating the permanent funcl as a trust. 
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In 1999, the attorney general contracted for an opinion from outside counsel on behalf of the board of trustees to advise on 

the possible transfer of ermanent fun principal to the Constitutional Budget Reserve Fund (CBR). Morrison & Foerster 

Opinion, March 3, 1999. The advice was sought to assist the state in determining whether a proposed transfer of a portion of the 

permanent fun 's assets to the CBR would involve an expenditure of principal. Similar to earlier legal opinions on the subject, 

Morrison & Foerster concluded that the permanent fun is not a true public or private trust funcl. However, after rejecting 

the notion that the fun is a trust, the opinion resorts to trust law to support conclusions concerning the possibility of spending 

principal as a consequence of the transfer of principal to the CBR. Counsel observed that the board of trustees had a fiduciary 

obligation imposed by statute to preserve principal and to manage fun assets as prudent investors . 

Morrison & Foerster accepted without comment the corporation's assumptions regarding principal. Under the corporation's 

longstanding practice, "principal" is reported as a notational number that changes only with further contributions to the fun -

it does not fluctuate with changes in the market value of the investments purchased with principal. 17 Counsel interpreted AS 

37.13.140 as inconsistent with the principal and income allocation rules usually applicable to trusts. They determined that, after 

the adoption of GASB 31, an invasion of principal would occur if the amount paid out exceeded the balance of the earnings 

reserve account which, under GASB 31, would include both realized and unrealized gains and losses. It would not occur where, 

after a distribution, the balance of that fund turned negative. The critical difference, according to that opinion, is between an 

action of the trustees and the natural fluctuation of the investment markets. The opinion suggests that unrealized losses could 

not force an invasion of principal. Morrison & Foerster Op. at p. 16, n. 7. 

*5 At the time of the opinion, the permanent fund was enjoying the benefits of a sustained period of capital appreciation 

which was accounted for in the earnings reserve. This fact permitted Morrison & Foerster to conclude that, because the funcl's 
GASB 31 earnings reserve account was then substantially in excess of that amount, a $4 billion transfer of assets was possible 

to accomplish without " invading principal." 

B. Principal and Income Accounting Practices 

Next we consider the past principal and income accounting practices applied to the permanent fun<l and the sources from 

which those practices were derived. These practices show that differing interpretations of principal and income prevailed under 

previous versions of the fun 's enabling statutes. 

For the period 1977 - 1980, the permanent fund was under the interim management of the Department of Revenue while 

legislation was pending to create the corporation. The funcl was invested primarily in debt instruments with a fixed rate of 

return. Ch. 6, SLA 1977. In 1980, legislation was enacted providing for the management of the permanent fund by a public 

corporation within the Department of Revenue, managed by a board of trustees. Ch. 18, SLA 1980. This legislation modified 

the rate of dedication to the permanent fund from 25% to 50% of revenue received by the state from mineral leases issued after 

December 1, 1979, or, in the case of bonuses, after February 15, 1980. The 1980 legislation only authorized the corporation to 

invest in certain fixed return instruments. 18 Under this statute, income was defined to be the interest earned on investments 

and any realized gains or losses were to be allocated to principal. 19 

In 1982, legislation was enacted making four amendments bearing on the corporation's accounting practices: (1) the authorized 

list of investments was expanded to include equities; (2) the concept of "net income" was established which included gain 

or appreciation in value determined by generally accepted accounting principles, excluding unrealized gains or losses; (3) a 

portion of each year's permanent fuittl income was targeted for reinvestment back into the fun to offset inflation; and ( 4) a 

valid permanent fund dividend program was established. Ch. 81 , SLA 1982; ch. 102, SLA 1982. 20 

During the interim management period of 1977 - 1980, and after creation of the corporation until 1982, the accounting practices 

applied to the permanent un distinguished between income and appreciation in the value of investments. For the first two 

accounting cycles of the corporation (1980 - 1982), income of the fund was defined as "the interest received in a year." Sec. 5, 
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ch. 18, SLA 1980. For the entire period 1977 - 1982 during which the fiincl was limited to fixed income investments, appreciation 

in value ("gain") was credited to principal, interest was credited to income. 21 However, if losses exceeded gains, interest was 

to be transferred to principal in an effort to cover some of the loss. Former AS 37.13.130 (repealed 1982); former 15 AAC 

137.060 (repealed 7/12/92). 

*6 In 1982 after the fun was authorized to invest in equities, income was defined to include realized gain representing 

appreciation in value. Under then-applicable generally accepted accounting principles ("GAAP"), only realized gains (and 

losses) of the fiincl were recorded as income in the earnings reserve account established under AS 37.13.145 . This former 

GAAP approach was consistent with the statutory requirement of AS 37.13.140 (in effect since 1982) for determining fun 

"net income" (from which the amount of the annual dividend transfer is then computed), which specifically excluded unrealized 

gains and losses from the determination. 22 

This consistency in treatment ended with the implementation ofGASB 31 in 1997. Under GASB 31 , the corporation is required 

to record as revenue in its financial statements the permanent funcl's readily marketable investments at current fair value. The 

corporation has interpreted this change in GAAP as requiring all unrealized market appreciation and depreciation (unrealized 

gains and losses) to be included in determining income for accounting purposes, potentially resulting in large differences 

between GAAP net income and "net income" under AS 37.13.140. As a result, the corporation now has two different ways to 

report income. The first method is to report realized income, as called for by the definition of"net income" under AS 37.13.140, 

to determine how much is available for distribution. The other method is to apply the GAAP definition and include both realized 

and unrealized gains and losses to determine net income for financial reporting purposes. Depending on the situation, the 

corporation applies both approaches in its financial statements. The inherent conflict between these two approaches is at the 

heart of the request for this opinion. 

In late 2001 , the audit committee of the corporation considered an issue paper prepared by APFC staff which discussed the 

policy for determining the amount available for expenditure to pay the dividend and inflation-proofing transfers provided for 

under AS 37.13.145. The issue paper did not resolve the matter, but recommended the trustees seek a legal opinion from the 

Department ofLaw. While the subject was briefly discussed by the trustees, they did not pursue an opinion from the Department 

of Law at that time. In the absence of an attorney general's opinion, the corporation has applied a conservative "invasion test" 

under which realized income may not be spent if doing so causes the total value of the permanent fund and the earnings reserve 

account to fall below the historic dollar amount ("notational principal") contributed to principal from all sources. Although 

this limitation is not specifically addressed in the statutes, it was presumably applied in order to "protect" past contributions to 

principal from diminishment and has been subsumed in the corporation's accounting practices. 

*7 Notwithstanding this conservative "invasion test," there have been instances in the past when distributed earnings were 

more than offset by unrealized losses. These distributions to the state general fund occurred in fiscal years 1978 and 1979 and 

would have amounted to an expenditure of principal under the corporation's "invasion test." This is apparently why, beginning 

in 2001 , the corporation and corporate counsel recommended obtaining a legal review of corporate accounting policy by this 

office. 

For fiscal year 2002, there was enough realized income accumulated in the earnings reserve account and in excess of "notational 

principal" to fully pay the 2002 dividend and inflation-proofing distributions without having to apply the limitation regarding 

invasion of principal. However, given the current investment allocation of the fund, a sustained downward trend in financial 

markets could result in the total market value of the permanent fun at the end of a fiscal year totaling less than the sum of the 

amount attributed to "notational principal," plus the amount ofrealized income in the earnings reserve account. If total market 

value of the permanent fun cl is less than the sum of those two figures, then current corporation accounting practices would 

limit the amount available for expenditure under AS 37.13.145 to the amount (if any) by which the total market value of the 

permanent fun on the last day of that fiscal year, including the earnings reserve, exceeds "notational principal" (the sum of 

all dedications and appropriations to the principal of the fuoo over time). 
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Discussion 

At the outset we observe that the permanent funil has not yet experienced market conditions that required the trustees to apply 

an "invasion test" to limit appropriations from the earnings reserve. It appears, though, that the possibility of this happening 

caused the trustees to request this opinion. Notwithstanding the apparent lack of immediacy, this opinion is as appropriate and 

necessary now as it was in 2001 when staff and counsel first recommended it. It is important that the public and the trustees 

understand the correct application of the law and that the corporation's financial statements properly inform the public. It now 

appears that the financial condition of the fund and earnings reserve, barring some unforeseen and extraordinary financial event 

at the end of the fiscal year, will again not test the application of the concepts discussed here. Clearer opinions no doubt result 

when the law is not looked at through the fog of a looming crisis. 

While the permanent fund is not a trust, we resort in part to trust principles to answer the corporation's questions, the central 

issue of which turns on construction of AS 37.13.140, defining income for purposes of the permanent fun<I corporation. The 

terms of every trust are governed by the governing document, statutes, court decision, and general trust principles. In the case 

of the p_ermanent fun<I, the governing document is the Alaska Constitution and valid implementing statutes. In arriving at 

the correct interpretation of sec. 140, we will attempt insofar as possible to harmonize the provisions of that statute with trust 

principles. 23 However, if there is a conflict, existing law must prevail. An added complication is that the provisions of AS 

37.13.140 can be read to be ambiguous regarding the treatment of unrealized gains and losses on assets of the permanent 

funa. We must determine whether unrealized gain or loss is an element of principal or income. This allocation is important for 

determining how much is available for distribution in a given year. 

*8 All who have considered the legal character of the permanent fund agree that it is not a trust. It is a constitutionally 

dedicated fun<I, the principal of which must be invested in income producing assets. However, each analysis inevitably turned 

to trust principles to support the advice given. Early in the life of the fund, this office advised the legislature that it was not 

obligated to protect the fund from inflation, but that it could undertake that responsibility and make clear that the fund will be 

operated according to trust concepts. We also advised that the legislature is a trustee when it provides for the administration 

of the permanent fund. This means that the legislature may be limited in its lawmaking power when it provides meaning to 

terms and concepts applicable to the permanent fund. 

It appears that the legislature intended to act consistent with the advice of this office when it first enacted statutes to implement 

the permanent fund amendment. In a free conference committee report, the chairmen declared the permanent fund is " ... 

designed to be a trust which focuses on the safety of principal first and the maximization of earnings second." 24 The corporation 

has also done its part to interpret both the constitution and the statutes. The corporation made specific the legislature's direction 

through various resolutions and policies. The corporation's powers to interpret and make specific the constitution are important. 

However, because we are interpreting the constitution and enabling statutes, it is not likely that a court will accord deference 

to interpretations by either the legislature or the corporation. 25 

The constitution uses the terms "principal" and "income" in establishing the permanent und. As a limited exception to the 

general constitutional prohibition on dedicated funds, the constitutional amendment creating the permanent fund is explicit 

in that only principal must remain dedicated for investment and that income should be made available for appropriation from 

the general fund. This requirement by implication prevents appropriation of principal but does not further define principal or 

income. It clearly does not require that principal be preserved in the manner contemplated by the " invasion test" or in any way 

subjugate the availability of " income" for expenditure to the dedication of"principal" to income producing investments. 

Consistent with the constitutional dedication of fun principal to one purpose, income producing investment, the legislature 

has declared a general purpose to provide safety for principal and legislative committees have, in a non-binding way, expressed 

intent that principal must be preserved. Relying in part on this expression of intent, the corporation interpreted the constitution 

and enabling statutes to require that principal be recorded at the dollar amount historically deposited by dedication and 
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appropriation without any diminishment for gain or loss on investments. However, in doing so it appears that the corporation 

failed to consider the potential effect on the constitutional requirement that income be made available for appropriation. 

*9 The pre-adoption history of the ~ermanent fun amendment provides no evidence that a particular definition of income 

would be preferred over another. As explained above, the amendment was promoted by some as a savings account that 

would serve as a form of development bank to help diversify an economy that was too dependent on non-renewable resource 

revenues. There was also a clearly stated purpose to dedicate oil revenue and prevent expenditure of the dedicated amounts. 

The amendment expressly provided that income is to be deposited in the general fund or other legislatively authorized purpose. 

After the amendment was adopted, the legislature abandoned the development bank approach in favor of an investment fun 

managed by a public corporation authorized to make conservative fixed income investments. 26 

At the time the permanent fiind amendment was adopted in 1976, trust law traditionally allocated gain and loss on equity 

securities to principal rather than income. 

The proceeds of the sale of trust property are ordinarily to be treated as trust principal, even though they include profit in excess 

of cost price or inventory value. Losses on such sales fall on trust principal. The rule should govern sales of corporate stock 

where there is a gain in value due to undistributed earnings. 

Bogert on Trusts, sec. 120 (6th ed. 1987). As recently as 1984, the legislature chose to adopt traditional allocation rules for 

common trusts. 27 

There has been a movement among the trustees of endowment trusts to change traditional allocation rules to permit investment in 

equity securities. This approach would authorize a trustee to consider capital gain as part of the total return, enabling distributions 

to beneficiaries without being restricted by whether the returns are accounting income or value appreciation. A uniform act 

was proposed in 1972 to permit trustees to allocate both realized and unrealized capital appreciation to income for distribution 

purposes . 28 The uniform act is the law in 46 states and the District of Columbia. The UMIFA contains an impairment rule 

very similar to the " invasion test" contemplated by the corporation. Realized and unrealized gains are offset to determine if 

the historic dollar amount of contributions to principal will be impaired by a planned distribution. Sec. 2 UMIFA. However, 

the uniform act is not the law in Alaska. Aside from the difference between the permanent fund and an endowment trust, the 

uniform act differs from existing law by permitting distributions based on unrealized appreciation. State law charts a different 

course for the permanent fund by not allowing such a distribution. For that reason, it is not appropriate to apply the impairment 

rule of the uniform act. When the legislature expanded authority for investments to include equity securities, it added a definition 

of income. AS 37.13.140 provides in pertinent part: 

*10 Net income of the fund shall be computed annually as of the last day of the fiscal year in accordance 

with generally accepted accounting principles, excluding any unrealized gains or losses. 

(Emphasis added.) This hybrid definition of income is intended to "to allow the maximum use of disposable income." AS 

37.13.020(3). By making clear that "gain" is to be an element of income, the definition of income was expanded to include 

capital appreciation, but it plainly prevented any distribution of unrealized gain. Section 140 does not explain the accounting 

treatment for unrealized gains and losses other than to provide that this form of appreciation or loss is to be excluded from 

the determination of income. 

The limitation of income to that which is realized appears to be consistent with the text of both the constitution and statute. The 

constitution provides the income "shall be deposited in the general fund." Alaska Const., art. IX, sec. 15. The statute provides: 

" [I]ncome from the [permanent] fund shall be deposited by the corporation into the [earnings reserve] account as soon as it 

is received." AS 37.13.145(a). When interpreting these words, a court will attempt to discover the plain meaning and purpose 

of the provision. 
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Because of our concern for interpreting the constitution as the people ratified it, we generally are reluctant to construe abstrusely 

any constitutional term that has a plain ordinary meaning. Rather, absent some signs that the term at issue has acquired a peculiar 

meaning by statutory definition or judicial construction, we defer to the meaning the people themselves probably placed on the 

provision. Normally, such deference to the intent of the people requires " [a]dherence to the common understanding of words." 29 

The words "deposit" and "received" convey a meaning that income is to be in hand, or realized. 30 By applying these common 

meanings there is no conflict between sections 140, 145, and the permanent fund amendment. 

Section 140 defines income with reference to generally accepted accounting standards. Before 1997, these standards did not 

include unrealized gain or loss in the determination of income. These unrealized values were permitted to be reported in notes 

at the foot of an agency's financial statements. After 1997, accounting principles changed to require the depiction of investment 

income as the net increase or decrease in fair value. Fair value is what a willing buyer would pay for the security in an arm's 

length transaction and necessarily includes unrealized gain or loss on the valuation date of a security held in the corporation's 

portfolio. Para. 22, GASB 31 . This change reflected a concern that the disclosure of fair value in the notes may not have allowed 

financial statement users to be sufficiently aware of the potential effect of investment gains and losses. Appendix A to GASB 

31. Even though GASB 31 requires fair value reporting, the National Council on Governmental Accounting recognized that 

state law requiring other methods for the computation of income governs when there is a conflict. 31 The restrictive definition 

of income set out in AS 37.13 .140 embodies a policy instituted by the legislature to allow distributions to be made from the 

appreciated value of investments in equity securities. However, the legislature permitted appreciation to be considered income 

only if it is realized. Unrealized capital appreciation is not expressly allocated to either principal or income by section 140. 

As recounted in our discussion of the accounting practices set out above, realized appreciation was allocated to the principal 

of the permanent fund until the corporation was authorized to invest in equity securities. It is unclear whether unrealized 

appreciation was allocated at all, but we presume it would have been allocated to principal as well. We find no evidence that 

the legislature intended to alter the traditional allocation rules as to unrealized gain or loss. Therefore, we decline to attribute 

a legislative intent to allocate unrealized appreciation to income for any purpose, including the use of unrealized losses to 

determine whether there has been an invasion of principal. We believe that this policy is not authorized and could possibly 

upset the balance in the accounting for principal and income. The better interpretation is to give a consistent meaning to the 

exclusion of unrealized appreciation or loss in section 140 and account for such gains and losses as an element of principal 

where it has traditionally been allocated. 

*11 In our opinion, authority to invest in equity securities does not imply that unrealized gain or loss becomes an element of 

income for any purpose. The legislature can establish allocation rules for common trusts under its plenary law-making powers. 

See Bogert on Trusts and Trustees, sec. 816 (2nd ed. rev.) (but the best criterion for making [allocation] decisions is the practical 

treatment of the topic by the courts or the legislature.) We believe that the legislature established such a criterion when it enacted 

section 140. 

Under article IX, section 15 of the Alaska Constitution and the relevant implementing statutes, there is no basis for expanding 

the concept of principal by creating a notational number that serves as a limitation on the deposit of income for distribution 

purposes. Once dedicated or appropriated, the principal in the permanent fiincl is used only for income producing investments 

the value of which rise and fall in corporation financial statements as unrealized gains and losses dictate. Only through a 

constitutional amendment, like that currently proposed by the corporation trustees establishing a payout limit of 5 percent of the 

total fund value, can the rate of dedication be increased and the deposit of income available for distribution be limited. Absent 

such an amendment, the full amount of income, made up of the realized gains and losses, is available for expenditure. It is up 

to the legislature, as it has done in the past, to appropriate excess permanent fund income to principal. 32 A corporate practice 

cannot operate to prevent the legislature from exercising discretion over the disposition of income. 
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Finally, we anticipate some will claim that our reading of the constitution and statutes serves to permit a silent invasion of 

principal when the 1!._ermanent fun is carrying a large unrealized loss on its books. Realized income does not lose its character 

as income even if it were offset by unrealized capital losses. There simply is no basis in the history of the amendment or the 

enabling statutes for a liberal interpretation that would expand the scope of the dedicated fund by foreclosing expenditure of 

traditional accounting or statutorily defined income. To do so would do violence to the plain meaning of the constitution and 

section 140 which require that income be determined by realized gains and losses and be available for expenditure. 

The constitutionally required dedication of principal is more than satisfied by the prudent investing practices of the corporation 

in statutorily approved investments and the generous inflation-proofing and contributions to principal appropriated by the 

legislature. We decline to read into either the constitution or the statutes a broader exception to the general prohibition on 

dedicated fun s than can be justified by the plain meaning of article IX, section 15 of the Alaska Constitution and relevant 

implementing statutory provisions and the history leading to the adoption or enactment of these provisions. 

Sincerely, 

*12 Gregg D . Renkes 

Attorney General 

Footnotes 

"GASB 31" is shorthand for Statement No. 31 of the Governmental Accounting Standards Board, Accounting and Financial Reporting 

for Certain Investments and for External Investment Pools. 

2 Section 15, article IX of the Alaska Constitution provides: 

Section 15. Alaska ermanent Fund. At least twenty-five per cent of all mineral lease rentals, royalties, royalty sale proceeds, 

federal mineral revenue sharing payments and bonuses received by the State shall be placed in a IJ£rmanent fiin<I, the principal of 

which shall be used only for those income-producing investments specifically designated by law as eligible for ermanent fund 
investments. All income from the permanent fund shall be deposited in the general funa unless otherwise provided by law. 

3 Since it is clear under both AS 37.13.145 and the appropriations for permanent funddividends and inflation-proofing that funding of 

the PFD appropriation has priority and must be fully paid before any amount is transferred for inflation-proofing, you did not request 

our advice on whether or how those two transfers should be prioritized or allocated. 

4 The ballot summary read as follows: 

This proposal would amend Article IX, Section 7 (Dedicated !Funds) and add a new section to Article IX, Section 15 (Alaska 

Permanent und) of the Alaska Constitution. It would establish a constitutional permanent fund into which at least 25 percent of 

all mineral lease rentals, royalties, royalty sale proceeds, federal mineral revenue sharing payment and bonuses received by the State 

would be paid. The principal of the fun ii would be used only for income producing investments permitted by law. The income from the 

fiin<I would be deposited in the State's General iiml and be available for appropriation for the State unless law provided otherwise. 

1976 Ballot Proposition No. 2. 

5 The resolution was introduced in January, 1976 as a sponsor substitute for the initial version ofHJR 39, introduced by the governor the 

previous June, which had only proposed amending the dedicated fun s provision of article IX, section 7 of the Alaska Constitution to 

permit the dedication of the proceeds of mineral lease bonuses. The sponsor substitute proposed adding a new section 15 to article IX 

to create a permanent fiiiiil by dedicating 10 percent of nonrenewable resource revenue. The resolution substituted by the governor 

also expressly provided that the legislature could make additional contributions to the fund . 1976 House J. at 39-40. 

6 Joint Chairmen's Report on CS SSHJR 39, 1976 House J. at 684. 

7 1976 House and Senate J. Supp. (fiscal note comments dated January 12, 1976). 

8 Anchorage Daily News editorial, October 26, 1976 ("a percentage of the fun would go for direct use by Alaskans - for loans to 

businessmen, fishermen and builders.") The ermanent funa was described as a "tool whereby Alaska can take some of today's 

mineral wealth and prepare for the future by investing in the development of human and material resources that will remain productive 

for many generations .... " Quoting Revenue Commissioner Sterling Gallagher. 

9 Anchorage Times, October 24, 1976 ("Lawmakers Would Shape Permanent Fund"). 

10 Anchorage Times, October 14, 1976 ("Panel Mulls Permanent Fun "). 

11 Anchorage Times, October 27, 1976 ("Governor's Point of View''). 

12 Anchorage Daily News, October 24, 1976 (editorial, "Its ermanent"). 

13 Anchorage Times, October 24, I 976 ( editorial, ''No Easy Choice"). 
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14 1977 Inf. Op. Att'y Gen. (Aug. 31 ; 663-78-0106). 

15 See also 1986 Inf. Op. Att'y Gen. (Mar. 6; no file number); 1987 lnf. Op. Att'y Gen. (Feb. 12; 663-87-0356). 

16 1977 lnf. Op. Att'y Gen. (Sept. 16; 663-78-0107). 

17 These contributions have included one-time legislative appropriations to the permanent fund of both income and general fund 
revenues and the annual inflation-proofing amounts, as well as the natural resource revenues dedicated under the constitutional 

provision. 

18 The corporation was given authority to place fun s in direct obligations of the United States Treasury, federal agency securities, 

certificates of deposit, high-grade corporate bonds, quality short-term investments, and federally guaranteed loans. The un was 

directed to give preference to Alaska investments as long as they met the standards of quality set out in law. Specifically, deposits 

could be made in Alaska banks, mutual savings banks, savings and loan associations, and credit unions. Residential real estate ( owner 

occupied single family dwellings, duplexes, and condominiums) could also be purchased if the mortgage was privately insured by 

a company doing business in Alaska. 

19 This legislation was accompanied by a free conference committee report in which the joint committee chairmen explained " [t]he 

fund is designed to be a trust which focuses on the safety of principal first and the maximization of earnings second." 1980 Senate 

J. at 671. It was intended that the fund would be held to a more restrictive list of investments than other fiduciary trusts. 

20 The authorized list of investments has since been expanded at least four more times by the legislature: in 1989 to include investments 

in non-U .S. securities; in 1992 to include A-rated corporate bonds; in 1994 to expand permissible real estate investments; and in 1999 

to make a variety of adjustments to the authorized list, to authorize up to 5% of the fun to be invested in other prudent investments 

not specifically included in the list, and to increase the allocation limit placed on equity investments. 

21 According to annual financial statements of the permanent fiin<I, realized gain was credited to principal for fiscal years 1980 and 

1981. When the )!!!'manent fun was under Department of Revenue management, income was deposited in the general fund. After 

the corporation was created, statutes called for income to be deposited in an undistributed income account. 

22 There were actually some minor differences in determining "net income" between the methods called for by GAAP pre-GASB 31 

and by AS 37.13.140, but those differences did not affect the underlying requirement of each that only realized gains and losses be 

taken into account. The drafters of sec. 140 were aware of the potential that GAAP and state law might some day be inconsistent. 

In his transmittal letter, Governor Hammond made clear his intent that the statutory method for computing income should prevail 

over generally accepted accounting principles. Letter from Gov. Jay Hammond, regarding Sponsor Substitute for Senate Bill 684, 

1982 Senate J. at 494, 496 (March 9, 1982). 

23 We have located no case law in Alaska applying trust principles relevant to the questions presented. 

24 1980 Senate J. at 671 (Senate and House J. Supp. No. 7). 

25 In Hickel v. Cowper, 874 P.2d 922 (Alaska 1995), the Alaska Supreme Court declared that matters of constitutional construction are 

reviewed de novo. The court will determine what the constitution actually means and will approach this task as a question of law 

which requires the exercise of independent judgment. 874 P.2d at 926. 

26 See discussion of legislative history set out in 1994 Inf. Op. Att'y Gen. (Sept. 23 ; 663-94- 0207). 

27 1984 House and Senate J. Supp. No. 21 ; see also AS 13.18.020(b) and 13.38.050. 

28 Uniform Management of Institutional unds Act, 7A U.L.A. 316 (West Supp. 1997) (UFIMA). 

29 Citizens Coalition/or Tort Reform, Inc. v.McA/pine, 810 P.2d 162, 169 (Alaska 1991) (citations omitted). 

30 "Deposit'' means to "place, cache, or entrust'', while "receive" means to " take possession or delivery." Webster's Third International 

Dictionary. 

31 "Conflicts between legal provisions and GAAP do not require maintaining two accounting systems. Rather, the accounting system 

may be maintained on a legal-compliance basis, but should include sufficient additional records to permit GAAP based reporting." 

Para. 13, National Council on Governmental Accounting Statement No. I (Governmental Accounting and Financial Reporting 

Principles, issued March 1979). 

32 As of June 30, 2002 the permanent fund recorded net assets totaling $23.5 billion. Of that total, $21.8 billion was principal. Since 

1982, $7.5 billion of P-ermanent fun<I income has been added to principal for inflation-proofing, through June 30, 2002. In addition 

to the constitutionally and statutorily mandated dedicated revenues, the legislature has made special appropriations to the permanent 
fund totaling $6.9 billion. The amount and sources of these appropriations are set out below: 

Permanent lFun<I 

Special Appropriations 

WESTLAW © 2016 Thomson Reuters. No claim to original U.S. Government Works. 10 



Eric Wohlforth, 2003 WL 25875053 (2003) 

(amounts in millions) 

Year Amount Source 
FY 81-85 $2,700 Surplus Oil Revenues 

FY87 1,264 Earnings Reserve Account 
FY96 1,842 Earnings Reserve Account 
FY97 803 Earnings Reserve Account 
FYOO 250 Earnings Reserve Account 

In FY 03 the legislature appropriated and additional amount to principal which could not be determined as of the date of this opinion. 

2003 WL 25875053 (Alaska A.G.) 

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works. 
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Office of the Attorney General 

State of Alaska 

A.G. File no: JU2009-200-509 

June 16, 2009 

Re: Review of 2003 Attorney General Opinion 

*1 Steve Frank 

Chair 

Board of Trustees 

Alaska ermanent un Corporation 

P.O. Box 110410 

Juneau, Alaska 99811-0410 

Dear Mr. Frank: 

In 2003, the Board of Trustees of the permanent fun requested Law to answer the following three sets of questions relating 

to accounting for principal and income of the Alaska permanent fun : 

1. Is the corporation's policy that only the realized income of the permanent fund is available for expenditure from the 

permanent fiiiia under AS 37.13.145 correct? If not, how should this amount be determined? 

2. Is the corporation's practice that both realized and unrealized income of the permanent fun should be taken into account in 

determining the amount that is available for appropriation, i.e., distribution under AS 37.13.140, correct? If not, how should the 

amount available for distribution from the permanent fund be determined? Should unrealized income of the unil be excluded 

in determining the amount that is available for distribution? 

3. Do the constitution and statutes require that income of the funil not be appropriated when doing so would bring the total 

value of the permanent fund including all unrealized gains and losses below the sum of the amounts deposited or appropriated 

to principal? If not, are there any other limitations with respect to the use of principal that are applicable in determining the 

amount that is available for expenditure or appropriation from the permanent fun ? 

You have asked us to review the responses we provided to these three questions. 2003 Op. Att'y Gen. (June 18) ("2003 Opinion"). 

Additionally you have asked for an opinion as to whether permanent fund dividends may be paid in 2009. Finally, you have 

asked for an opinion as to the appropriate accounting treatment of unrealized gains and losses on the investments of the earnings 

reserve account. 

Here are the short answers to your five questions. 

1. Only realized earnings are to be deposited in the earnings reserve account. The earnings reserve account should, however, 

retain the unrealized gains and losses attributable to the investments of the earnings reserve account. The entire balance of the 

earnings reserve account is subject to appropriation, and thus available for expenditure. 

2. For purposes of computing the amount "available for distribution" under AS 37 .13.140, the unrealized gains and losses of the 

funil should be excluded. The amount available for distribution under AS 3 7 .13.140 is different than the amount constitutionally 

available for appropriation -which is the entire balance of the earnings reserve account. 
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3. Nothing in law prohibits an appropriation from the earnings reserve account, even if doing so would reduce the total value 

of the permanent fiiiJd to less than the amounts deposited or appropriated to the principal. 

4. Nothing in law prohibits the payment of permanent fund dividends this year. A valid appropriation for 2009 permanent 
fund dividends has been enacted into law, fun s are currently available for this appropriation in the earnings reserve account, 

and therefore these dividends can be paid. 

*2 5. The earnings reserve account is a government investment account established by AS 37.13.145(a) which will naturally 

have unrealized gains and losses on its investments. While AS 37.13.145 does not expressly address how to account for the 

unrealized gains and losses on the investments of the earnings reserve account, AS 37.13.170 requires the Corporation to 

include in its annual report "an appraisal at market value" of the investments of the fund. We think AS 37.13.170 reasonably 

contemplates that the Corporation should report on the market value of the investments of the principal as well as the market 

value of the investments of the earnings reserve account. Thus, the unrealized gains and losses attributable to the earnings 

reserve account should be accounted for in the earnings reserve account. 

The questions you have asked are prompted by two developments. 

First, as discussed in our 2003 Opinion, in 1997 the Governmental Accounting Standards Board adopted a new standard for 

reporting income. This new accounting standard, GASB Statement No. 31 ("GASB 31 "), required that investment income 

include changes in the fair value of investments of government entities. GASB 31 defines fair value to mean "the amount at 

which a financial instrument could be exchanged in a current transaction between willing parties, other than in a forced or 

liquidation sale." For publicly traded securities, fair value is the same as market value. Thus, GASB 31 raised the question 

as to whether the net income oftbe ermanent fund calculated under AS 37.13.140 should include the unrealized gains and 

losses that accrue on investments. We observed in our 2003 Opinion that this accounting change bad been anticipated when 

the legislature repealed and reenacted AS 3 7 .13 .140 in 1982, and that the legislature intended to exclude unrealized gains and 

losses from the calculation of statutory net income. 2003 Opinion at 14 n.22, 23-26. 

Second, because of unrealized investment losses incurred during FY 2009, the fair value of the principal of the permanent 
fun cl has been "underwater," in other words, the fair value has declined below the original dollar value of the amounts deposited 

to or appropriated to principal. As a consequence, some observers have suggested that 2009 permanent fiincl dividends should 
not be paid. 

As discussed more fully in this opinion, neither accounting changes nor investment losses can change a fundamental fact about 

the permanent fun cl: the earnings reserve account is subject to the constitutional prohibition against dedicated funds. Therefore, 

ifthere are funds in the earnings reserve account, and those fun shave been appropriately deposited in that account, they can 

be appropriated for any public purpose, including the payment of permanent fund dividends . Accordingly, we re-affirm our 

conclusions from the 2003 Opinion. 

Because the answers to these questions tum in large part upon the extent to which the constitutional prohibition against dedicated 

funds applies to the permanent funi:I, we begin with a background discussion of that prohibition. Next, we show how the 

legislature may always appropriate funds from the earnings reserve account by analyzing the following issues: (a) how the 

constitutional prohibition against dedicated funds applies to the permanent fun ; (b) whether the framers and voters expressed 

an intent to not permit the expenditure of income when the value of the permanent und is underwater; and (c) whether the 

modern law of endowments permits the expenditure of income when the value of an endowment fund is underwater. Finally, 

we consider the issue of the appropriate accounting treatment of the unrealized gains and losses on the investments of the 
earnings reserve account. 

I. Background: The Constitutional Prohibition Against The Dedication Of unds 
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*3 Generally speaking, a dedication of fiinds occurs when the legislature sets aside the proceeds of a certain state revenue 

source fora special purpose. 1975 Op. Att'y Gen. No. 9 at24(May 2); 1982 Op. Att'y Gen. No. 13 at 8 (Nov. 30). 1 The framers of 

the Alaska Constitution referred to this concept as "earmarking" and considered it a serious problem. See, e.g. , 6 Proceedings of 

the Alaska Constitutional Convention (''P.A.C.C") 111 (Commentary on the Article on Finance and Taxation); 3 P.A.C.C. 2364, 

2368 . Accordingly, the framers decided to prohibit this practice, with certain exceptions. The Alaska Constitution provides: 

The proceeds of any state tax or license shall not be dedicated to any special purpose, except as provided 

in Section 15 of this article 2 or when required by the federal government for state participation in federal 

programs. This provision shall not prohibit the continuance of any dedication for special purposes existing 

upon the date ofratification of this section by the people of Alaska. 

Alaska Const, art. IX, § 7. Alaska is one of two states that prohibits the dedication of revenue for a particular purpose. 3 

The Alaska Supreme Court has frequently observed that the framers of the Alaska Constitution adopted this prohibition for 

two reasons: (1) to ensure the legislature has flexibility in exercising its power of appropriation, and (2) to ensure that the 

legislature does not abdicate its responsibility for budgeting. State v. Alex, 646 P.2d 203, 209 (Alaska 1982); Fairbanks v. 

Convention & Visitors Bureau, 818 P.2d 1153, 1158 (Alaska 1991); Sonneman v. Hickel, 836 P.2d 936, 938-39 (Alaska 1992); 

Southeast Alaska Conservation Council v. State, 202 P.3d 1162, 1169 (Alaska 2009) ("SEACC'). The prohibition protects 

each legislature's power of appropriation from encroachment by a prior legislature. See, e.g. , Sonneman, 836 P.2d at 940 ("The 

constitutional clause prohibiting dedicated funos seeks to preserve an annual appropriation model which assumes that ... the 

legislature remain[s] free to appropriate all fun s for any purpose on an annual basis."). 

Because of the framers' intent, the Alaska Supreme Court has held that "the prohibition is meant to apply broadly." SEA CC, 202 

P.3d at 1170. The Court has interpreted the language "proceeds of state tax or license" broadly so as to include not only taxes and 

licenses, but almost all public revenues including salmon royalty assessments (Alex), 4 litigation settlement revenue (Myers), 5 

and the proceeds of sales of state lands (SEACC) . 6 The Court, however, has not been offended by accounting structures, such 

as a general fund subaccount, that are merely intended to track the revenues and expenses of a particular state agency, so long as 

there is no restriction on the legislature's ability to appropriate money attributed to the subaccount for any public purpose, and no 

restriction on the executive branch's ability to request an appropriation from the subaccount. Sonneman, 836 P.2d at 939-40 . 7 

*4 Finally, the Court has recently suggested, without directly so holding, that there is "sufficient doubt as to the 

constitutionality" of a statutory dedication of income generated by the investments of assets in a state account. SEA CC, 202 

P.3d at 1175. lo casting doubt, the Court relied upon an opinion from this office in which we opined that investment income 

from state accounts is probably subject to the prohibition against dedicated funds, and that such investment income should be 

annually appropriated to the state account that generated the income. 1982 Op. Att'y Gen. No. 13 at 18 (Nov. 30). 8 

II. Analysis: The Legislature May Always Appropriate [Funils from the Earnings Reserve Account 

lo this section, we show why the legislature may always appropriate funds from earnings reserve account. To show this, we 

analyze three issues: (a) how the constitutional prohibition against dedicated funds applies to the ermanent fun ; (b) whether 

the framers and voters expressed an intent to not permit the expenditure of income when the value of the permanent fun is 

underwater; and ( c) whether the modem law of endowments permits the expenditure of income when the value of an endowment 

funil is underwater. 
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As noted above, the answers to your questions tum in large part upon the extent to which the constitutional prohibition against 

dedicated funds applies to the permanent fun . In particular, as discussed below, the corpus of the earnings reserve account 

is subject to the prohibition, and therefore always subject to appropriation. 

A. How the Constitutional Prohibition Against Dedicated Funds Applies to the J>ermanent un 

Created by amendment to the Alaska Constitution in 1976, the (lermanent fun<I is a state fun into which certain mineral 

proceeds are placed for purposes of investment. Alaska Const, art. IX, § 15. 9 Like many trust or endowment fiiiios, the 

accounting framework of the permanen fun is a variation on the "principal and income" model. 

The accounting framework of the permanent fun<I has a number of unique elements, some of which are established by 

constitution (the mineral revenue earmark, restricted principal, and alternative income use authorization), and others by statute 

(earnings reserve account, (lermanent fund income dedication, permanent fun dividend transfer, and inflation-proofing 

transfer). We analyze here how the constitutional prohibition against dedicated fun<ls applies to the accounting elements of 

the permanent fun<I. 

1. The Constitutional Framework of the ermanent un<I 

Article IX,§ 15 of the Alaska Constitution establishes three elements of the accounting framework of the ermanent fun : the 

mineral revenue earmark, the restricted principal, and the alternative income use authorization. The first two of these elements 

must be established in the Alaska Constitution, otherwise they would be void, and in the case of the alternative income use 

authorization-probably void if used to dedicate income, under the constitutional prohibition against dedicated fun<ls . 10 

i. Mineral Revenue Earmark 

*5 The first accounting element of the permanent fund is the mineral revenue earmark. "At least twenty-five per cent of all 

mineral lease rentals, royalties, royalty sale proceeds, federal mineral revenue sharing payments and bonuses received by the 

State shall be placed in a permanent fund .... " Alaska Const, art. IX,§ 15 . As seen above, revenue earmarks are impermissible 

under the constitutional prohibition against dedicated funds. Alex, 646 P.2d at 207-210. Thus, establishing the mineral revenue 

earmark in the Alaska Constitution is necessary in order to ensure its validity. 

ii. Restricted Principal 

The next accounting element of the permanent fund is the restricted principal. The proceeds from the mineral revenue 

earmark are placed in the permanent fun<I, "the principal of which shall be used only for those income-producing investments 

specifically designated by law as eligible for permanent fund investments." Alaska Const, art. IX, § 15. Because the principal 

may only be used for income-producing investments, it is not subject to legislative appropriation. 11 As discussed above, placing 

un sin a separate state account is permissible, but only if the legislature retains its power of appropriation. Sonne man, 836 P.2d 

at 939--40. Thus, to restrict an account from appropriation, as this clause does, the restriction must be set forth in the constitution. 

iii. Alternative Income Use Authorization 

The final accounting element in the constitution is the authorization for an alternative use of permanent funcl income: "All 

income from the permanent funcl shall be deposited in the general fun unless otherwise provided by law." Alaska Const, 

art. IX, § 15 (emphasis added). As noted above, the Alaska Supreme Court has expressed doubts as to whether the prohibition 

against dedicated fun<ls would permit the retention of income in a statutory fun . SEA CC, 202 P.3d at 1175. Accordingly, to 

the extent that this language is intended to authorize a statutory dedication of permanent fund income, its placement in the 

constitution is probably required in order for the dedication to survive scrutiny under the prohibition against dedicated funils. 
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Review of the legislative history of HJR 39 reveals that the framers of the permanent fun intended the language "unless 

otherwise provided by law" to maximize the legislature's flexibility with respect to use of the fun 's income, including the 

pledging of permanent fund income. In January 1976, Governor Hammond introduced a sponsor substitute for HJR 39. SSHJR 

39, 9th Legislature (1976). This version of the resolution simply provided that "[a]ll income from the permanent fun shall 

be deposited in the general fund." Id. At the first hearing on HJR 39, the House Finance Committee discussed whether this 

language should be changed to permit a pledge of permanent funil income: 

House Finance Chair Malone: 

*6 What about the question of pledge or dedication offiiiio income for securities of the state? Would that be allowable under 

the language of the resolution as drawn? 

Revenue Commissioner Gallagher: 

The dedication of income? 

Malone: Not the way it's drawn right now. It wouldn't be I guess. 

Gallagher: As you have seen the Morgan report, they feel it would be, could be, a great enhancement to be able to dedicate that 

income to whatever purpose the legislature so feels. And I also, personally, feel it would be a great enhancement. It's one of the 

things I've gotta talk to the governor about. I would hope also a week or so to get back to you on that one. 

Representative Cowper: You mean like a dedication of debt service? 

Gallagher: To debt service or whatever purpose the legislature sees fit. 

Hearing on HJR 39 Before the House Finance Comm., 9 th Legislature (Feb. 21, 1976). 12 Later in the hearing, Jim Rhodes, 

staff to Chair Malone, reported as follows: 

Rhodes: Mr. Chair, I discussed this matter with representatives of White Weld in New York who felt that if the phrase "unless 

otherwise directed by the legislature" appeared in the constitution that would be a sufficient legal peg so that income from the 

permanent funil could be pledged in the bond covenants for the security of state agencies or general obligation bonds or, they 

said, it could also permit the legislature to make a dividend payment to citizens of Alaska from the income of the fund .... and 

also if you put "unless otherwise directed" it would permit the fund to go into joint ventures with private corporations and 

pledge income from the funil as partial security of that debt. So it would give you maximum flexibility, they felt, by just adding 

the phrase "unless otherwise directed by the legislature" or words to that effect. 

Hearing on HJR 39 Before the House Finance Comm., 9 th Legislature (Feb. 21 , 1976) (tape in State Archives Box 18461 ). At 

the next committee of referral, the House Judiciary Committee amended the last sentence of the joint resolution to read: "All 

income from the permanent fund shall be deposited in the general fund unless otherwise provided by law." CS SSHJR 39 

(JUD). The joint report of the chairs of House Finance and House Judiciary stated, "[t]he purpose of the language in the last 

sentence of the resolution is to give future legislatures the maximum flexibility in using the un 's earnings - ranging from 

adding to unil principal to paying out a dividend to resident Alaskans" 1976 House J. 685 (Mar. 24). 13 The legislative thus 

suggests that the legislature intended the language "unless otherwise provided by law" to allow permanent fund income to be 

used in a variety of ways, including a pledge to pay debt service. 

This office has been reluctant to endorse statutory dedications of permanent funcl income for purposes outside of the 

permanent fund (i.e., the principal or earnings reserve account). 1983 Inf. Op. Att'y Gen. (366-484-83; Mar. 10) (transfers of 
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fiiiuls to the[permanent funa dividend funcl should be made by appropriation). We have based our reluctance on the view that 

the voters were not advised in 1976 that the "unless otherwise provided by law" language could be used to create a "tremendous 

exception" to the prohibition against dedicated fun s. Id. at 2. In any event, to the extent that this alternative income use 

language is intended to authorize a statutory dedication of1Permanent fund income, its placement in the constitution is probably 

required in order for the dedication to survive scrutiny under the prohibition against dedicated fun s. 

2. The Statutory Framework of the ermanent uncl 

*7 The legislature has fleshed out the constitutional framework of the permanent fund by adding a number of statutory 

elements: the earnings reserve account, ermanent fiiiul income dedication, ermanent fund dividend transfer, and inflation­

proofing transfer. The extent to which the constitutional prohibition against dedicated funcls applies to these elements varies. 

i. The Earnings Reserve Account 

The earnings reserve account is established by AS 37.13.145(a) as a separate account in the permanent fun . Income from the 

permanent fund must be deposited into the earnings reserve account "as soon as it is received." AS 37.13.145(a). 

Nothing in law restricts the earnings reserve account from appropriation. In Hickel v. Cowper, 874 P.2d 922 (Alaska 1994), 

the Alaska Supreme Court held: "There are no statutory or constitutional prohibitions against direct appropriations from [the 

earnings reserve] account. The earnings reserve account is therefore available for appropriation." Id. at 934. Thus, the prohibition 

against dedicated funds applies to the balance in the earnings reserve account. Under Hickel and Sonneman, all funds in the 

earnings reserve account are subject to appropriation by the legislature. This office has held this view for at least 25 years. See 

1984 Inf. Op. Art'y Gen. (366-405-84; Feb. 6) ("nothing in law prevents the unallocated part of the permanent fund income 

from being appropriated by the legislature"). 

ii. The ermanenf und Income Dedication 

By statute, "[i]ncome from the funcl shall be deposited" into the earnings reserve account "as soon as it is received." AS 

37 .13.145(a). The income deposited into the earnings reserve account comes from two sources: (1) investments of the principal, 

and (2) investments of the earnings reserve account. 

Since the balance in the earnings reserve account is subject to appropriation, the automatic deposit of income to the earnings 

reserve account is arguably not a dedication, since such income remains subject to the appropriation power of the legislature. 

See 1982 Op. Att'y Gen. No. 13 at 20 (Nov. 30). But we remain mindful that the objective of the prohibition against dedicated 

funas is to maintain legislative budgeting flexibility and control. As a practical matter, any deposit of fun s into the earnings 

reserve account arguably decreases the legislature's flexibility and control over such fun s because of the public and political 

pressure to use such funcls only for ermanent funcl dividends or inflation-proofing. Accordingly, a court may conclude that 

in this context the deposit of investment income into the earnings reserve account is for all practical purposes a dedication. 

The dedication, however, is authorized by the Alaska Constitution: " [ a]ll income from the permanent una shall be deposited in 

the general fun<l unless otherwise provided by law." Alaska Const, art. IX,§ 15; Alaska Const, art. IX, § 7 (allowing dedications 

"as pro_vided in section 15"). Alaska Statute 37.13.145(a) implements this provision by requiring permanent fun investment 

income to be automatically deposited in the earnings reserve account. 

*8 The AS 37.13.145(a) dedication of income from investments of the permanent fiiiiil's principal and earnings reserve 

account to the earnings reserve account has been in place since 1982. 14 In our opinion, the doubts recently expressed by the 

Alaska Supreme Court in SEA CC regarding the statutory dedication of income from an investment funcl are addressed by the 

constitutional language permitting the legislature to otherwise provide for the income from the permanent fund. We understand 
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that in reliance on this language, such income has always been automatically deposited to the earnings reserve account without 

an appropriation. We have approved of this practice since 1983. See 1983 Inf. Op. Att'y Gen. 3 (366-484-83; Mar. 10). 

iii. The ermanent un Dividend Transfer 

By statute, certain funcls in the earnings reserve account are to be transferred to the (!_ermanent fund dividend fund at the end 

of each fiscal year. AS 37.13 .145(b ). The amount of the transfer is 50 percent of "income available for distribution under AS 

37.13.140." Id "Income available for distribution" is defined in AS 37.13.140 as "21 percent of the net income of the fund 

for the last five fiscal years, including the fiscal year just ended, but may not exceed net income of the fund for the fiscal year 

just ended plus the balance in the earnings reserve account described in AS 37.13.145 ." ''Net income of the fund" includes 

"income of the earnings reserve account" and "shall be computed annually as of the last day of the fiscal year in accordance 

with generally accepted accounting principles, excluding any unrealized gains or losses." AS 37.13.140. 

While the Alaska Supreme Court has apparently assumed that the ~ermanent fund dividend transfer is made automatically 

without an appropriation, 15 this is incorrect. These funi:ls have been annually appropriated from the earnings reserve account 

to the permanent funa dividend fun since our opinion in 1983 advising that such transfers should be made by appropriation. 

1983 Inf. Op. Att'y Gen. (366-484-83; Mar. 10). We expressed the view that the best way to harmonize the "unless otherwise 

provided by law" language in article IX, section 15 with the constitutional prohibition against dedicated funils "is that the 

legislature may provide by law for the income to remain in the ermanent fun cl ( either through reinvestment as principal or 

retention in an undistributed income account) without appropriation, but may not transfer income to another fund or authorize 

it to be spent without an appropriation." Id at 3. 

iv. The Inflation-Proofing Transfer 

Finally, AS 37.13 .145(c) provides for a transfer offun s from the earnings reserve account to principal in the amount necessary 

to offset the effect of inflation on principal. While our 1983 opinion would permit such an automatic transfer pursuant to this 

statute, the practice since fiscal year 1991 has been to appropriate amounts for inflation-proofing from the earnings reserve 

account to principal. See sec. 13, ch. 209, SLA 1990. 

* * * * 

*9 In sum, the permanent fun is only partly exempt from the application of the prohibition against dedicated funds. In 

particular, the corpus of the earnings reserve account is not exempt. Thus, any funcls in the earnings reserve account are fully 

subject to appropriation by the legislature. 

We next consider the issue of what, if anything, the framers and the voters intended with respect to spending from earnings of 

the permanent un when the value of the permanent fund is underwater. 

B. The Framers and Voters Did Not Express an Intent to Limit Spending When the Value of the ermanent Fun ls 
Underwater 

The legislature has found that "the [permanent] fund should be used as a savings device managed to allow the maximum use of 

disposable income from the funi:l for purposes designated by law." AS 37.13 .020(3). For most of the history of the permanent 
furicl, there has not been a conflict between these goals of saving and spending. As a consequence of positive investment returns, 

the permanent fun has been able to preserve the "purchasing power" 16 of the deposits of the earmarked mineral revenues 

and the additional appropriations, and still have money left over to un a healthy permanen fun dividend program. 

For much of FY 2009, however, the fair value of the permanent fun principal bas been underwater. Thus, the expressed 

goals of savings and spending are in seeming conflict. We characterize this as a "seeming conflict" because as set forth above, 
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the amounts in the earnings reserve account are constitutionally subject to appropriation regardless of whether the fair value 

balance of the principal is underwater. Unless otherwise required by the Alaska Constitution, legislative goals or statutes must 

give way to the constitutional prohibition against dedicated funds. 

Accordingly, we must examine whether there is any constitutional requirement that the principal retain income and stop further 

deposits into the earnings reserve account until such time as the fair value of the principal is restored to a level above original 

dollar value. There is no such requirement in the plain text of the Alaska Constitution. As discussed above, the text of article 

IX, § 15 is limited to establishing the revenue earmark, the restricted principal and the alternative income use authorization. 

The text of the constitution sets out no limitations or restrictions on the expenditure of income, nor does it require retention of 

income when the value of principal is underwater. 

Thus, we turn to intent. 

The framers' intent for the permanent fund is sometimes invoked in the ongoing public discussion regarding the extent to which 

the Alaska Constitution prohibits the payment of permanent fiirul dividends when the fair value of the fun is underwater. 

The intent of the framers is considered by the courts in determining the meaning of the Alaska Constitution. Hickel, 874 P.2d at 
926. Additionally, the Court will consider the extrinsic evidence of the voter's understanding of a constitutional amendment's 

provisions. Id at 929. 17 Accordingly, we review the framers' intent as well as the extrinsic evidence of the voter's understanding 

regarding the permanent fun amendment to the Alaska Constitution. 18 

*10 As set forth below, following review of the entire record ofHJR 39, as well as the public record from 1976, we find no 

evidence that the framers or the voters expressed an intent for article IX,§ 15 of the Alaska Constitution to require retention of 

income as principal when the fair value of principal is underwater. We start with the framers' intent. 

1. Framers' Intent 

From January to May 1976, the legislature debated Governor Hammond's proposal for a constitutional permanent fund 

and made a number of significant changes. During the course of these deliberations, a representative from the Hammond 

Administration (Department of Revenue Commissioner Sterling Gallagher), and the primary legislative proponents ofHJR 39 

(Representative Hugh Mai one and Representative Clark Gruening) described the intent and vision of the permanent funil 

proposal. 

During the hearings, Representative Malone and Representative Gruening articulated a three-part vision for the permanent 

fund. The first objective was to save a portion of the state's non-renewable mineral income for the future. The second objective 

was to preserve the legislature's flexibility with respect to how the principal of the permanent funil was to be invested, and 

how the income was to be used. The third objective was to use the permanent fiirul to diversify the Alaska economy. 

The first objective-savings- was accomplished simply by restricting the use of principal to income-producing investments. 

As discussed above, this meant that the principal could not be appropriated. Representative Gruening testified: "none of that 

principal could be used under the ... governor's concept for operating expenses." Hearing on HJR 39 Before the House Judiciary 

Comm., 9 th Legislature (Mar. 15, 1976) (tape in State Archives Box 18287). 

The second objective-flexibility-was accomplished by not specifying the types of investments (beyond "income-producing") 

or how the income was to be used. The flexibility objective was reiterated multiple times. 19 

The third objective-diversification of Alaska's economy- was repeatedly emphasized by Representatives Malone and 
Gruening both during the legislative hearings and in their comments in the media. See Appendix A ( collected statements). 

Representative Malone in particular envisioned that the und would be used to make business loans to all Alaskans. Id. 20 Of 
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course, this particular objective was necessarily subsidiary to the flexibility objective and depended on the manner in which 

future legislatures would chart the course of the ermanent funi:1. 

* * * * 

Representative Malone summarized the framers' three-part vision in his statement to the House Judiciary Committee: 

I'd like to make a couple of general statements .... We're talking about preserving a percentage or portion of income or wealth 

that is not renewable. That's the main item in the legislation-is that this sort of income we're talking about here and these 

benefits the state derives, the mineral sources are not, in so far as we know, renewable and that's one thing that makes this 

ermanent fun<I different from a lot of other permanent funds that exist in other places. That's one thing. 

*11 The other thing that makes this sort of[permanent funa different from permanent fiiiills that exist in other laws and 

maybe other constitutions, state constitutions, is that the income from the fund as well as the principal of the un is not limited 

to specific uses-to certain uses ... it's not limited at all in the constitutional amendment. The income would go to the state's 

general fun a or as otherwise provided by law which could also be changed whatever the provision is there or might be adopted 

by law. So we're not talking about a[permanent fun like some places have set up, you set up a un<l, taking the income from 

a specific source and then turning around and using it for a specific purpose that locks the state into something that maybe is 

completely inflexible. The income could be used wherever the legislature thought it needed to be used or where the governor 

though it needed to be used or if it goes someplace else. Same thing on the investments. Really the idea of putting in "which 

shall be established by law" [with respect to income-producing investments] is to provide for public debate and participation 

in what the investment program is going to be. 

I think that the idea is to as much as possible, so far as the Alaska economy can provide good and reasonable investments within 

the state, that's where we would want to invest the money at least finally if not initially, and that that's something that's sort of 

the case where you can have your cake and eat it too. You can put the money out in sound investment programs, some of which 

could be loan programs that benefit the people of the state in the form of capital and the same time derive an income from. And 

when those loans are returned new loans will be made. So it's the situation where the wealth stays basically in the state, stays 

at work in the state, and continues to provide both direct and indirect benefits to the people. 

It's not like other permanent funi:ls that people might be used to compare this one with limited to the very narrow area ... this 

is something very broad. 

Hearing on HJR 39 Before the House Judiciary Comm., 9 Legislature (Mar. 15, 1976) (tape in State Archives Box 18287). 

In sum, the legislative record demonstrates an express intention to (1) preserve principal for the future, (2) preserve legislative 

flexibility for how the fund is to be invested and the income spent, and (3) subject to future legislative authorization, preserve 

the option for investing the funll for the purposes of in-state economic development. But there is nothing in the legislative 

record that expresses an intent that expenditure of income must be restricted, or income retained, when the value of the principal 

is underwater. 

2. Voters' Intent 

Following the passage ofHJR 39 by the legislature on May 31 , 1976, the discussion regarding the ~ermanent un<I shifted to 

the public. In our 2003 Opinion we identified a number of statements made during the public discussion ofHJR 39 prior to the 

vote of the people in November 1976. 2003 Opinion at 6-8. 
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*12 Review of the public materials from the June - November 1976 time period demonstrates that the three-part vision 

articulated by the framers (savings, flexibility and economic development) was effectively communicated to the voters prior 

to the November election. See Appendix B. 

As noted above, in older cases the Alaska Supreme Court has expressed concerns about the difficulties inherent in discerning 

voter intent. Starr v. Haglund, 374 P.2d at 319, 321. In the case of the permanent fund, however, discerning voter intent is 

made easier by the fact that a number of surveys were conducted immediately following the 1976 election. These surveys reflect 

that the voters understood and agreed with the vision articulated by the framers . 

In early 1977, Governor Hammond commissioned a statewide policy issue survey. Some of the questions pertained to the use of 

the p_ermanent uni:I. The survey found that " [w]ith the exception of a few percent who would either save the money outright 

[5%], or reduce present taxation with it [5.3%], the public is thinking about ways of investing the money wisely in Alaska, 

and almost always the idea sounds a lot like most of the capital improvement concepts emerging from the government itself." 

Rowan Group, Citizen Feedback No. 2-A Survey of Alaskan Citizens on the Major Policy Questions of the Day 11 (July 

1977). The survey also found that 72 percent of the participants agreed with the following statement: "The permanent fun 

should be managed to assist Alaska directly through low-interest loans for such things as community development, fisheries 

enhancement, and so on." Id. at 12. The survey found no consensus on the use of ermanent fun<I earnings, and concluded 

that "[t]he public has not yet made up its mind about what the permanent fund is; only that it should exist. The purposes of the 

funo, the purposes of the earnings, and the relationship of the size of the fund to the size of the operating budget, are unsettled 

points ." Id. at 15 (emphasis in original). 

The Alaska Public Forum conducted statewide policy issue surveys in 1977 and 1978. These surveys also included questions 
about the permanent fun . The results were similar to the Rowan Group survey. In 1977, the survey showed that 36 percent of 

participants wanted to use the permanent fund for loans for renewable resources, and 26 percent wanted to "save it." The Alaska 

Public Forum, Year End Report 10 (1977). In 1978, the survey showed that 79 percent wanted to use the permanent fund to 

promote renewable resource industries. The Alaska Public Forum, Year End Report 36 (1978). "The support for these industries 

was so strong that 68 percent of Forum respondents this year were willing to sacrifice a substantial return on ermanent und 

investments in order to promote renewable resource industries, which are considered a risky investment." Id at 37. 

3. Summary 

*13 There is no question that the record from 1976 demonstrates that the intention of the framers and the voters was to save 

a portion of mineral revenue for the future. Moreover, the framers repeatedly expressed their desire that the permanent fun 

would be invested in diversifying the Alaska economy. But of the three-part vision set forth above, the dominant objective 

appears to be preservation of legislative flexibility. Under the flexibility objective, the framers and the voters expressed the 

intent that the legislature would decide how to invest the principal of the permanent fun and bow to use the income. 21 

The record from 1976 reflects a considerable spectrum of views as to how the permanent funil would be invested and how 

the income would be spent. One proposal was to pledge permanent fiiiia income to secure state bonds. Hearing on HJR 39 

Before the House Finance Comm ., 9 th Legislature (Feb. 21, 1976) (tape in State Archives Box 18460). Such a pledge would be 

required to be paid from income even if the value of the principal were to decline. Another proposal was to invest the principal 

in huge infrastructure assets the value of which depreciate over time - such as hydroelectric dams. Yet at the same time, the 

framers envisioned that the income from such investments would continue to be available for expenditure by the legislature. 

Hearing on HJR 39 Before the Senate Resources Comm., 9 th Legislature (May 15, 1976) (tape in State Archives Box 18290). 

In yet another proposal, the ermanent fun would be invested in potentially risky in-state economic development investments 

- but there is no suggestion that the income from the permanent fund could not be spent if such investments were to lose 

value. Debate on HJR 39 on the House Floor, 9 th Legislature (Mar. 25, 1976) (tape in State Archives Box 18385). 
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It is difficult to overstate the framers ' radical vision for the permanent fun , particularly when it was conveyed to the public 

on the front page of the Anchorage Daily News: "People always talk about return on the dollar. The priorities always get based 

on the value of money. Well, I don't think that should be the main concern for this investment program . ... I don't think the 

managers- and that's what the legislature will be-should just look at return in dollars; we have to talk about the quality of 

life in Alaska." Howard Weaver, ermanent 'Fund is Biggest Project, Anchorage Daily News, June 2, 1976, at 1. Given the 

nature of framers' vision, the notion that income should be retained when the value of principal is underwater is a concept that 

was arguably foreign to the framers . 

Taking into consideration the plain text of the Alaska Constitution, the tenor of the framers' testimony and comments to the 

media, the three-part vision for the permanent fun that was presented to and understood by the voters, the answer to the 

question whether the framers and the voters expressed an intent for the Alaska Constitution to require the retention of income in 

the principal of the permanent fund is underwater is evident. They did not. 22 Nothing in the record from 1976 would compel, 

or even suggest, that such an intent exists. 23 

*14 This result is consistent with the modem law of endowments as articulated by the Uniform Law Commission. We examine 

that law next. 

C. The Law of Endowments Permits the Expenditure of Income from an Underwater und in Certain Situations 

In this section we analyze whether the law of endowments would permit spending from an underwater fiin<l. Such spending 

is permitted in certain situations. 24 

The origin of modem endowment law has been traced to St. Joseph's Hosp. v. Bennett, 22 N.E.2d 305 (N.Y. 1939), where the 

New York Court of Appeals defined an endowment to mean "the bestowment of money as a permanent un , the income of 

which is to be used in the administration ofa proposed work." Id at 306. In 1969, the Ford Foundation commissioned a study 

on the developing law of endowments. The result was the seminal work by William Cary and Craig Bright, The Law and the 

Lore of Endowment Funds ( I 969). 25 This work in turn prompted the Uniform Law Commission in 1972 to draft the Uniform 

Management of Institutional unds Act ("UMIFA"). 26 In 2006, the Uniform Law Commission recommended replacement of 

UMIF A with the Uniform Prudent Management of Institutional un s Act (UPMIF A). 

Alaska has not adopted either UMIFA or UPMIFA. 27 To the extent that UMIFA and UPMJFA embody the common law of 

endowments, or at least a principled understanding of what the law should be, we think courts in Alaska would at least consider 

modem endowment law in resolving legal issues related to the permanent fun . 28 

Cary and Bright discussed whether spending of income was permitted from an underwater endowment uncl: 

Assume that the college realizes a net loss of $60,000 from the sale of securities, and that the balance 

in its reserve for gains and losses from the sale of securities is only $30,000. Must it retain $30,000 of 

income from dividends and interest to make up the deficit? We believe not, even if the market value of the 

endowment falls below the book value as adjusted for inflation. There is no authority under existing law and 

practice for the imposition of such a requirement, and we submit that it would be unwise and undesirable 

to include such a requirement ... . 

Cary & Bright, The Law and the Lore of Endowment unds at 45. Imposing a requirement to make up a deficit could impair 

the flexibility of endowments. But Cary and Bright also thought a primary goal of endowments should be preservation of 

purchasing power. Id. at 46-47. 
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The Uniform Law Commission partially adopted the Cary and Bright view when it drafted UMJFA in 1972. The Uniform Law 

Commission distinguished, however, between appreciation (i. e., realized and unrealized capital gains) and income (interest, 

dividends and rents). At that point in time, the law was in flux as to whether capital appreciation should be credited to principal, 

as opposed to income. The Uniform Law Commission adopted a hybrid approach. Under UMIF A, income as defined can always 

be spent, regardless of the value of principal. Appreciation, however, could only be spent when the fair value of the endowment 

exceeded the historic dollar value (i.e., original dollar value), unless otherwise specified by the rules governing the endowment. 

UMIFA, § 2, 7 A U.L.A. 19-20 (2006). 

* 15 UMlF A commentators have repeatedly recognized an endowment's power to spend income, as defined by UMlF A, when 

the endowment is underwater. For instance, in the view of the New York Department of Law: 

[T]he assets [ of an endowment fund] must be invested, and the income - traditionally, interest, dividends, rents and royalties 

- is available for expenditure, even if the value of the principal drops below historic dollar value, whether because of specific 

investment losses or general decline in market values . 29 

Under New York law, however, appreciation cannot be appropriated when fund value is below historic dollar value, unless 

such appreciation was appropriated prior to the decline in value: 

If the board properly appropriates net appreciation, the corporation may expend such appreciation even if at the time of 

expenditure endowment fund value drops below historic dollar value. However, Like appropriation, such expenditure must be 

prudent under [New York UMIFA]. 

New York Dep't, Advice for Not-for-Profit Corporations on the Appropriation of Endowment um) Appreciation (undated). 

One commentator, however, has observed that appreciation can be spent from an underwater endowment fun<l if the donor 

has permitted it: 

[A] charity may always spend the fun 's income - that is interest, dividends, and other classic forms of 

income such as rents and royalties - if three conditions are met: (a) if the gift instrument does not prohibit 

spending income when the fund is underwater, (b) if the fund is underwater due to asset depreciation rather 

than appropriations that dipped into historic dollar value, and (c) if the expenditure of the income meets 

the standard of prudence .... Capital gains in an underwater endowment fuiicl are not considered income for 

this purpose, unless, again, the donor has stipulated otherwise. 

John Sayre, United States: Underwater Endowments: Understanding Your Options, Patterson Belknap Webb & Tyler Client 

Advice Publication (Mar. 29, 2009) (emphasis in original). 

In 2006, the Uniform Law Commission recommended that UMJFA be replaced with the Uniform Prudent Management 

of Institutional uiicls Act (UPMIF A). The reason for the revision was the Commission's recognition that the prudence 

standards that governed the investment of institutional fun els had evolved to govern all aspects of fuiicl management, including 

expenditure offuncl income. UPMIFA, Prefatory Note, 7A Pt. Ill U.L.A. 4 (2008). 

One of the most significant changes advanced by UPMIF A was the elimination of the rule prohibiting expenditure of 

appreciation when fund value is less than historic dollar value. The Commission was concerned about the impact of this historic 

dollar value rule on investment strategy: 
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A fun that [ drops below historic dollar value] is commonly called an "underwater'' fund. Conflicting 

advice regarding whether an organization could spend from an underwater fun has led to difficulties for 

those managing charities. If a charity concluded that it could continue to spend trust accounting income until 

a fun regained its historic dollar value, the charity might invest for income rather than on a total-return 

basis. Thus, the historic value dollar rule can cause inappropriate distortions in investment policy and can 

ultimately lead to a decline in a fund's real value. If, instead, a charity with an underwater fund continues 

to invest for growth, the charity may be unable to spend anything from an underwater endowment funil for 

several years. The inability of a charity to spend anything from an endowment is likely to be contrary to 

donor intent, which is to provide current benefits to the charity. 

*16 Id. at 5. Thus, the Commission adopted a rule of prudent expenditure: "[s]ubject to the intent of a donor expressed in the 

gift instrument, an institution may appropriate for expenditure or accumulate so much of an endowment fun a as the institution 

determines is prudent for the uses, benefits, purposes, and duration for which the endowment fund is established." UPMIFA, § 
4, 7 A Pt. Ill U .L.A. 16-17 (2008). The rule then provides a number of factors to consider in determining whether a particular 

expenditure is prudent, including consideration of the duration and preservation of the endowment. One commentator observed 

that "UPMIF A emphasizes the long-term nature of the fun , and the need to maintain not only the original dollar value of 

the fund, but the purchasing power of the fund .... but without a bright-line determination of what maintaining the purchasing 

power means ." Gary, Charities, Endowments, and Donor, 41 Ga. L. Rev. 1277 at 1310. 

In sum, under modern endowment law there is no absolute bar to spending income from an underwater endowment un . 

Under UMIFA, un income (not including capital gains) can always be spent from an underwater fun . Under UPMIFA, the 

distinction between principal and income is abandoned and fun s can be spent if it is prudent to do so. 30 

Neither UMIF A nor UPMIF A are the law in Alaska. But they provide a useful body oflaw to which courts can tum for guidance 

in the permanent funi:l context. In this case, they are useful because they demonstrate that in certain situations spending may 

continue from an endowment fund even when the value of the fund is underwater. 

m. Accounting for the Unrealized Gains and Losses of the Investments of the Earnings Reserve Account 

The final issue we have been asked to consider is the appropriate accounting treatment of unrealized gains and losses on the 

investments of the earnings reserve account. Prior to the adoption of GASB 31 , the Corporation generally recorded the value 

of the permanent fun investments at cost and the market values were reported in the footnotes. See, e.g. , Alaska ermanent 

Fun , 1993 Annual Report at 29-37. After the adoption ofGASB 31 , the Corporation recorded all of the unrealized gains and 

losses of the permanent fun in the earnings reserve account. See, e.g. , Alaska ermanent un , 2000 Annual Report at 26. 

Following our 2003 Opinion, the Corporation recorded all of the unrealized gains and losses in the principal. See, e.g. , Alaska 

[Permanent und, 2008 Annual Report at 23. Our 2003 Opinion did not specifically address the issue of accounting for the 

unrealized gains and losses on the investments of the earnings reserve account. 

We think that the appropriate treatment of the unrealized gains and losses on the investments of the earnings reserve is to 

account for them in the earnings reserve account. The earnings reserve account is an account that is established in law. AS 

37.13.145(a). This statute requires that fun income 31 be deposited to this account, and that such funds be invested. Id. Any 

state investment account will have unrealized gains and losses on its investments. Accordingly, we think the Corporation should 

state the value of the earnings reserve account with an entry adjusting that value to reflect the unrealized gains and losses of 

the investments of the earnings reserve account. This is consistent with AS 37.13.170, which requires "an appraisal at market 

value" of the ermanent fund' investments. 32 
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*17 By their very nature, unrealized gains and losses represent economic value that is attributable to the investments from 

which they are generated. For example, if the earnings reserve account is invested in 100 shares of Company X, and those 

shares appreciate in value from $100 to $200, that increase in value belongs to the earnings reserve account. Moreover, we 

think the legislature has the right to appropriate that value as it sees fit, including appropriating it to principal. Conversely, 

if those shares decrease in value from $100 to $50, an appropriation by the legislature of the balance of the earnings reserve 

account, unadjusted for unrealized loss attributable to the earnings reserve account, would arguably result in an impermissible 

appropriation of principal. 

The legislative history indicates that the legislature intended for the earnings reserve account to retain the earnings produced 

by the investments of the earnings reserve account. This was explicitly stated in the law from 1982 to 1992: "[i]ncome from 

the investment of the earnings reserve account shall be treated as an addition to that account." See Sec. 2, ch. 28, SLA 1986; 

sec. 9; ch 81 , SLA 1982 (former AS 37.13.145). This language was repealed in 1992, but the legislative history for the 1992 

changes reflects an intention to conform the statute to the accounting practices in place since 1982. 33 The Alaska ermanent 

lfuocl Corporation historically retained the earnings reserve account income in the earnings reserve account: 

How the Alaska ermaneot jFuocl Works 

TABULAR OR GRAPIDC MATERIAL SET FORTH AT TIDS POINT IS NOT DISPLAY ABLE 
Alaska [Permanent uod Corporation, 1987 Annual Report at 10. Accordingly, we believe that the unrealized gains and losses 

attributable to the investments of the earnings reserve account should be booked in the earnings reserve account. 34 

IV. Conclusion 

In summary, our answers to your questions are as follows. 

A. First Question 

Question. Is the corporation's policy that only the realized income of the permanent fund is available for expenditure from the 

permanent funil under AS 37.13.145 correct? If not, how should this amount be determined? 

Answer. Under AS 37.13.140 only realized net income from the investments of the principal is considered income for purposes 

of depositing funcls into the earnings reserve account in AS 37.13.145 . As discussed above, income consists of interest, 

dividends, royalties, rents, and net realized capital gain. 

Once deposited, such income must be re-invested. AS 37.13.145(a). In our view, the entire balance of the earnings reserve 

account, including the unrealized gains on the investments of the earnings reserve account, is subject to appropriation. If the 

legislature were to appropriate the entire balance of this account, the unrealized gains or losses would be recognized in the 

process of appropriation. 

B. Second Question 

Question. Is the corporation's practice that both realized and unrealized income of the permanent fun should be taken into 

account in determining the amount that is available for appropriation, i.e., distribution under AS 37.13.140, correct? If not, how 

should the amount available for distribution from the ermanent fund be determined? Should unrealized income of the Funcl 

be excluded in determining the amount that is available for distribution? 
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*18 Answer. Only the balance of the earnings reserve account is available for appropriation. The balance of the earnings 

reserve account consists of the realized net income from the investment of principal, as well as all income, including unrealized 

gains and losses, from the investment of the earnings reserve account. 

C. Third Question 

Question. Do the constitution and statutes require that income of the fund not be appropriated when doing so would bring 

the total value of the ()ermanent fund including all unrealized gains and losses below the sum of the amounts deposited 

or appropriated to principal? If not, are there any other limitations with respect to the use of principal that are applicable in 

determining the amount that is available for expenditure or appropriation from the permanent fund? 

Answer. The entire balance of the earnings reserve account may be appropriated by the legislature, even if the fair value 

balance of the principal is underwater, that is, below original dollar value. This result is required because the balance of the 

earnings reserve account is subject to the prohibition against dedicated funils, and therefore not restricted from appropriation. 

As discussed above, this result is not contrary to the expressed intent of the framers and voters. This result is also permitted by 

UMIFA, if the donor instrument permits it, and by UPMIFA, if the expenditure is prudent. 

Under Alaska law, no amount of permanent funo principal may be appropriated. But the fair value of the principal is not a 

fixed notional number - it may increase and decrease. 

D. Fourth Question 

Question. May ermanent fund dividends be paid in 2009? 

Answer. ermanent funi:l dividends for 2009 were appropriated in the 2009 operating budget. See sec. 9(a), ch. 27, SLA 2008. 

There is currently a balance in the earnings reserve account that is sufficient to pay dividends . The Alaska ermanent Fun 

Corporation is authorized by law to make the transfer, and the ermanent un Dividend Division is authorized by law to 

issue the dividend checks. 

E. Fifth Question 

Question. What is the appropriate accounting treatment of unrealized gains and losses in the earnmgs reserve account? 

Answer. Because the earnings reserve account is a state investment account established in law, the unrealized gains and losses 

on the investments of the earnmgs reserve account should be accounted for in the earrungs reserve account. Accounting for the 

unrealized gains and losses of the investments of the earnings reserve account in the earnings reserve account will ensure that 

the legislature has accurate information as to the full amount of fun that are available for appropriation from the earrungs 

reserve account. 

* * * 

In conclusion, spending from the earnings reserve account when the principal is underwater is a question that is firmly committed 

to the legislature's exercise of its appropriation power. 

We also note that as both statutory net income and the balance of the earnings reserve account decrease, the dividend calculation 

for future dividends is trending downward. As it does so, the amount of money transferred to pay permanent fund ruvidends 

will likewise trend downward. We anticipate that even though 2009 dividends will be paid, the dividends for future years may 

be small in comparison to recent dividends. Thus, the design of the existing statutes will limit expenditures from the permanent 

fund, perhaps significantly so, as a consequence of the decline in the market. 
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Sincerely, 

*19 Richard A. Svobodny 

Acting Attorney General 

By: Michael A. Barnhill 

Senior Assistant Attorney General 

APPENDIX A 

Framers' Statements Regarding Use of the Permanent [Fund for Economic Development 

I. Excerpts from Legislative Deliberations on HJR 39,1976 
*20 "I think the idea is to as much as possible so far as the Alaska economy can provide good and reasonable investments 

within the state that's where we would want to invest the money at least finally if not initially and that that's something that's sort 

of the case where you can have your cake and eat it too. You can put the money out in sound investment programs some of which 

could be loan programs that benefit the people of the state in the form of capital and the same time derive an income from it and 

when those loans are returned new loans will be made. So it's the situation where the wealth stays basically in the state; stays at 

work in the state and continues to provide both direct and indirect benefits to the people." Hearing on HJR 39 Before the House 

Judiciary Comm., 9 th Legislature (Mar. 15, 1976) (Representative Malone statement) (tape in State Archives Box 18287). 

"The very purpose for which we're asking that this become part of our constitution that is to start building a reserve fund to build 

a more viable economic base for the state." Debate on HJR 39 on House Floor, 9 th Legislature (Mar. 25, 1976) (Representative 

Gruening statement) (tape in State Archives Box 18385). 

"A ermanent fund at the 25 percent level would result in an accrual of capital investment available for investment within 

Alaska in homes and in businesses for the good of the people in the state of approximately $2.8 billion by 1985. It's an alternative 

approach to using state money rather than filtering it through the state bureaucracy. It's an approach that provides direct tangible 

benefits to the people of the state." Debate on HJR 39 on House Floor, 9 th Legislature (Mar. 25, 1976) (Representative Malone 

statement) (tape in State Archives Box 18385). 

"Sometimes you can do as much or more good for people by making some capital available to them as individuals, groups and 

corporate organizations, both public and private, as you can by having the state perform those types of services .... The purposes 

of this fund are much broader than any narrow dedication of taxes. It's a funcl that would be available for the diversification of 

the economy of the state and be available to the citizens of the state as individuals and groups. It would lend some economic 

stability, I believe, once the fund is established." Hearing on HJR 39 Before the Senate Resources Comm., 9 th Legislature 

(May 15, 1976) (Representative Malone statement) (tape in State Archives Box 18290). 

" [Unless there is a significant attitude change by a future legislature] , we're pretty well assured that the [implementing] 

legislation will be written and the laws enacted to provide for maximum possible investment within the state." Hearing on 

HJR 39 Before the Senate Resources Comm., 9 th Legislature (May 15, 1976) (Representative Malone statement) (tape in State 

Archives Box 18290). 

"The [Hammond] administration has that same commitment." Hearing on HJR 39 Before the Senate Resources Comm., 

9 th Legislature (May 15, 1976) (Commissioner Sterling Gallagher statement referring to Representative Malone's statement 

regarding maximum possible investment within the state) (tape in State Archives Box 18290). 

*21 "I think this is the primary purpose of the permanent fund and that is to retain capital in Alaska .. .. I think the ()_ermanent 

fund can provide for more capital leverage for the state ... . I think the permanent fund of course can provide I think greater 

control or greater development by Alaska capital in the areas than say even outside capital would not develop in. An example 
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of course and this would be taken up after the constitutional amendment is, either, if it is approved, the Susitna dam project 

is one, the hatchery projects are another example." Hearing on HJR 39 Before the Senate Resources Comm., 9 th Legislature 

(May 15, 1976) (Representative Gruening statement) (tape in State Archives Box 18290). 

II. Comments in the Media Regarding HJR 39,1976 

"This concept makes portions of the oil revenue available to citizens on a more direct level. By establishing the program, we 

will be able to allow Alaskans a direct hand in managing part of the money." Howard Weaver, fPermanent und is Biggest 

Project, Anchorage Daily News, June 2, 1976, at 1 (quoting Representative Malone). 

"People always talk about return on the dollar. The priorities always get based on the value of money. Well, I don't think that 

should be the main concern for this investment program .. .. I don't think the managers-and that's what the legislature will be 

-should just look at return in dollars; we have to talk about the quality of life in Alaska .... This legislature now has given 

people a chance to Jet the average Alaskan get a piece of all this ( oil) action. That's more important than government programs, 

or return on the dollar or any of that. It can give the people a chance to start a business, or live in a decent home .... Think 

about hydroelectric projects . Some of them, the big ones, are open to question, sure. But when you get down to providing an 

eternal supply of electric power to some small community, maybe you've done something with no terrific return on the dollar, 

but you've sure improved the quality of people's lives. And you let them manage it; it's a loan, an investment. It's not just 

another government project .... The wealth that those resources represent belongs to the people of this state, and that shouldn't 

be exported ... . The main concerns of this fun cl ought to be diversifying the economy of Alaska, of developing the resources 

first of all for the people of Alaska. Agriculture, timber, fish, businesses- we've got to put the emphasis on things owned and 

operated for the people of the state. The resources in the state ought to be used in the state, or at least for the state. We have to 

have first call on the use. If the resource leaves the state, the value shouldn't." Howard Weaver, 'Permanent und is Biggest 

Project, Anchorage Daily News, June 2, 1976, at 1 (quoting Representative Malone). 

APPENDIXB 

Public Statements Regarding the Objectives of the ermanent und 

I. Savings 

*22 "The permanent funcl indeed would be a trust, held inviolate for prescribed uses. It also would have much to offer 

the state's heritage for it would preserve for future Alaskans some of the benefits of oil wealth." Editorial, A Future und, 
Anchorage Daily News, April 20, 1976, at 4. 

"It also would give the state an important alternative: instead of spending oil revenues automatically for more bureaucracy, 

the state would be allowed to open a sound ' savings account.'" Editorial, 2 Plans, I und, Anchorage Daily News, April 21 , 

1976, at 6. 

The permanent fund "will be a kind of savings account where we will be able to sock some of this revenue away and preclude 

long-fingered politicians from picking the public pocket." Alaska's Portrait in Oil: "A Crazy Quilt Economy, U.S. News & 

World Report, Aug. 2, 1976, at 33 (quoting Gov. Hammond). 

"The idea of a ' savings account' type arrangement has been advocated by many." 'Permanent Fund, Alaska Department of 

Revenue Journal, Oct. 1976, at 7. 

"Politicians could spend the interest, but never the principal." ermanent Fund Raises Use Issue, Anchorage Daily News, 

Oct. 22, I 976, at 2. 
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The permanent fund will be a "lasting savings account from some of the oil revenues." Editorial, It's ermanent, Anchorage 
Daily News, Oct. 24, 1976, at 4. 

"The object is to prevent future legislatures from doing what previous legislatures did with the $900 million bonanza received 

by the state from the sale of Prudhoe Bay leases in 1969. That gigantic sum ran through the legislators' fingers like water, to 

the alarm of many who had pleaded at the time that the $900 million be invested, the principal preserved and the state spend 

only that money derived from interest." Editorial, No Easy Choice, Anchorage Times, Oct. 24, 1976, at A-4. 

"[Those promoting the permanent fund, including Gov. Jay Hammond] also view it as a savings account, to keep some of 

the state's income from oil and gas out of the general fund so it can't be spent." Susan Andrews, Lawmakers Would Shape 

fPermanent und, Anchorage Times, Oct. 24, 1976, at A-3. 

"The income from the ermanent Fund will be available for general appropriation by the legislature, but the principal of the 

fun may not be touched. It could only be removed from the funil by another constitutional amendment." Gov. Jay Hammond, 
The Governor's Point of View, Anchorage Times, Oct. 27, 1976, at 6. 

"The principal of the fun would be used only for income-producing investments permitted by law." Legislative Affairs Agency, 

Summary of Proposition, 1976 Official Election Pamphlet, at 56. 

"Just as a wise and prudent family sets aside money in a savings account for the future, so should Alaska's state government 

set aside a rainy day fund to benefit this and future generations of Alaskans." Alaska State Chamber of Commerce, Statement 

in Favor of Proposition No. 2, 1976 Official Election Pamphlet, at 57. 

II. Flexible Use 

*23 "Exactly how the permanent furnl is set up would be the job of future legislatures. Our elected representatives, by law, 

would prescribe how the money is to be invested. That may demand a different application of the fund from one year to the 

next, but flexibility to meet changing demands is guaranteed by current legislation. Likewise, future legislators would be able 

to decide what to do with the considerable earnings of the fund ." Editorial, 2 Plans, 1 'Fund, Anchorage Daily News, April 
21 , 1976, at 6. 

"[T]he legislature would supervise [the permanent fun ] as a 'board of directors' and designate investments for which it could 

be used." Demos Hear Gruening, Sassara, Anchorage Daily News, July 16, 1976, at 6 (quoting Representative Gruening). 

"Nobody knows exactly how the fun will be used; that decision will be made by legislative action in the future. Although the 

fiincl is protected against certain kinds ofusage, its precise organization and management have been left flexible by designers .... 

[t]he flexibility of allowing future legislatures to decide on precise uses will prevent the ' locked up' circumstance .... There 

have been many proposals for possible fund uses. They range from paying direct dividends to Alaskans to using the money 

to underwrite such vast projects as hydroelectric dams." fPermanent und Raises Use Issue, Anchorage Daily News, Oct. 22, 
1976, at 2. 

"[Representative] Malone said the fun could go for all three of those uses [economic development, savings, and community 

development] . The legislature would decide what per cent of the fun<I would go to each use." Susan Andrews, Lawmakers 

Would Shape 'Permanent und, Anchorage Times, Oct. 24, 1976, at A-3. 

"Consultants have told the state's Investment Advisory Committee that the "income-producing requirement'' [for investments 

of the principal] of the fun gives the state broad latitude." Susan Andrews, Lawmakers Would Shape ermanent und, 
Anchorage Times, Oct. 24, 1976, at A-3. 
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"There are a number of possibilities for uses of the earnings - and the legislature will decide those uses." Susan Andrews, 

Lawmakers Would Shape Permanent Fund, Anchorage Times, Oct. 24, 1976, at A-3. 

m. Economic Development 

"It would allow Alaskans to directly share from the oil revenues because the permanent fund would offer loans to businessmen, 

builders and fishermen. This would pump money to Alaskans who, in turn, would pump it back into the state's economic 

mainstream. The state would be investing in itself." Editorial, A Future und, Ancborage Daily News, April 20, 1976, at 4. 

"A percentage of the permanent fun would go for direct use by Alaskans-loans to businessmen, fishermen and builders." 

Editorial, 2 Plans, 1 Fund, Anchorage Daily News, April 21, 1976, at 6. 

"What sort of enterprises? The fund could help put a viable state agricultural industry on its feet. It could provide loans to 

Alaskans who want to build their own homes, but can't obtain conventional financing. It could also be utilized in revitalizing the 

state's depleted fishing industry by helping individual fishermen finance and construct new boats. And it could simultaneously 

encourage the development of aquaculture corporations to rebuild the fish stocks." Editorial, The Permanent und, Fairbanks 

Daily News-Miner, April 26, 1976, at A-4. 

*24 "We'll be plowing it [the permanent fun ] into the economy, all right, but using it for investment purposes-not to 

balloon the economy .... [t]he most critical goal is to strengthen our renewable resource industries-such as fishing and timber 

-for the day when nonrenewable resources run out." Alaska's Portrait in Oil: "A Crazy Quilt Economy, U.S. News & World 

Report, Aug. 2, 1976, at 33 (quoting Gov. Hammond). 

Economist Bob Richards of Alaska Pacific Bank "presented a paper addressing the possible investment options for the proposed 

fund .. .. Richards indicated that bolstering Alaska's traditional industries of fishing and forest products along with creating a 

more broadly based economy 'would most effectively satisfy the intent of the Alaska voters ... "' Experts Discuss ermanent 
Fund, Anchorage Daily News, Aug. 30, 1976, at 2. 

"The concept of 'controlled economic diversification ' is being broached by many as one that merits the attention of the populace. 

If the State can 'wisely' funnel money into good investments within its borders, then several goals may be achievable ... . The 

funds could thus immensely aid Alaska's citizenry ." lfermanent und, Alaska Department of Revenue Journal, Oct. 1976, at 6. 

"This fund can become a tool whereby Alaska can take some of today's mineral wealth and prepare for the future by investing in 

the development of human and material resources that will remain productive for many generations." Permanent und Raises 

Use Issue, Anchorage Daily News, Oct. 22, 1976, at 2 (quoting Revenue Commissioner Sterling Gallagher). 

"This is a chance to let average Alaskans have a stake in managing some of the oil wealth. It's more than a bank account; it's a 

way to change some basic patterns." fl'ermanent Fund Raises Use Issue, Anchorage Daily News, Oct. 22, 1976, at 2 (quoting 

Representative Malone). 

A portion of the permanent fun "would go for direct use by Alaskans - for loans to businessmen, fishermen and builders." 

Editorial, It's ermanent, Anchorage Daily News, Oct. 24, 1976, at 4. 

"Those promoting the ()£_rmanent fund, including Gov. Jay Hammond, see it as a way of providing development capital to 

diversify the state's economy, strengthen renewable resources such as fisheries , timber and tourism, and make possible large 

projects such as dams, which couldn't otherwise be financed." Susan Andrews, Lawmakers Would Shape ermanent Fund, 
Anchorage Times, Oct. 24, 1976, at A-3. 
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"Others see the fund as a source of loans for community development, such as home mortgages, small business loans, for 

power development, ports, utilities, roads .... " Susan Andrews, Lawmakers Would Shape r['ermanent und, Anchorage Times, 

Oct. 24, 1976, at A-3. 

"The [Permanent un won't be simply a giant bank savings account/-it will be a pool of cash available for business 

investments either in Alaska or outside the state. If these investments are approved wisely by the state, we'll not only have 

continued earnings from our one-time oil resources but we'll also have a new spur to the economy of our state through loan 

programs which could extend from the largest businessman to the smallest homeowner." Editorial, Some Serious Propositions, 

Fairbanks Daily News-Miner, Oct. 29, 1976, at A-4. 

*25 "Projects invested in with sources from the 'Permanent [Fun 'could help broaden Alaska's narrow based economy and 

bring more stability to our State." Alaska State Chamber of Commerce, Statement in Favor of Proposition No. 2, 1976 Official 

Election Pamphlet, at 57. 

"Because of the constitutional requirement that the P,ermanent fun be used only for income-producing projects, it is likely 

the fund will be designed to provide loans to Alaskan individuals or businesses." Paul Nussbaum, The Issues in 77, Anchorage 

Daily News, Nov. 11, 1976, at 1. 

Footnotes 
We have also opined that a dedication additionally requires that the legislature relinquish any further control over the fun s. 1982 

Op. Att'y Gen. No. 13 at 20 (Nov. 30). 

2 Article IX, section 15 of the Alaska Constitution pertains to the permanent fund. 

3 Georgia is the only other state with a constitutional prohibition against dedicated fiiD<ls. Myers v. Alaska Hous. Fin. Corp. , 68 P.3d 

386, 389 (Alaska 2003). 

4 Alex, 646P.2d at 210. 

5 Myers, 68 P .3d at 390-91 . 

6 SEACC, 202 P.3d at 1167-70. 

7 We note that the Court in SEA CC observed that "the reach of the dedicated fiiD<ls clause might be extended to statutes that, while not 

directly violating the clause by dedicating revenues, in some other way undercut the policies underlying the clause." SEACC, 202 

P.3d at 1170. We do not know what kinds of statutes the Court bas in mind, but we are aware of the extensive practice of fun and 

account designations that give certain recipients a "'talking point,' that is, a possible advantage over other agencies, when seeking 

the fiiD<ls from the legislature." Id at 1174. 

8 This office has recognized certain implied exceptions to the broad interpretation of"proceeds of state tax or license," including pension 

contributions, bond proceeds, sinking fund receipts, and revolving fund receipts because the Alaska Constitutional Convention 

clearly intended to exempt these types ofrevenues from the scope of the prohibition against dedicated funils . 1982 Op. Att'y Gen. 

No. 13 at 10-11 (Nov. 30). We continue to believe that the Court would recognize these implied exceptions. 

9 The legislature has also made a number of special appropriations to principal from the general fund or earnings reserve account over 

the history of the permanent fun . 

10 The constitutional framework of the permanent fun was graphically depicted prior to the vote of the people in 1976 as follows: 

TABULAR OR GRAPHIC MA TERJAL SET FORTH AT THIS POINT IS NOT DISPLAY ABLE 
Anchorage Times, October 24, 1976, A-3. This depiction, however, does not show the alternative income use authorization. 

11 The legislative history ofHJR 39, the constitutional resolution establishing the ermanent fund, establishes that the framers intended 

this language to restrict the principal from appropriation. The principal "could not be used to funil the general operating expenditures 

or capital improvements of the State." Letter from Gov. Hammond to Speaker Bradner (Jan. 15, 1976), reprinted in 1976 House 

J. 39-40. 

12 Tape in State Archives Box 18460. Because the condition of the tapes referred to in this opinion have significantly deteriorated, the 

State Archives has made digitized copies of them. The disks are identified by archive box number and date. 

13 Staff Jim Rhodes later described this element of the ermanent fund: "Perhaps the most important break with the past may have 

been the language dispersing the earnings of the un to the general fund ' unless otherwise provided by law. ' This opened numerous 
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possibilities, including the pledging of earnings as security for state and local debt ( or debt of the fun cl itself), increased municipal 

revenue sharing, and cash payments to specified Alaskan residents (the seed of the Alaska, Inc. proposals)." Jim Rhodes, A Short 

History of the Alaska Permanent Fund at 4-5, Folder S-1, State Archives Box 7862 (unpublished manuscript, circa 1977-1980). 

14 This account was known as the undistributed income account from 1982 to 1986, when it was re-named the earnings reserve account. 

See sec. 9, ch. 81 , SLA 1982; sec. 2, ch. 28, SLA 1986. 

15 Hickel, 874 P.2d at 934. 

16 By preserving purchasing power, we mean that the real value of the deposit is preserved over time. In an inflationary economic 

environment, the real value of a monetary unit (such as a dollar) will decline over time, while the nominal or face value stays the 

same. Thus, to maintain real value or purchasing power, the deposit needs to be invested in assets that will appreciate in value in 

order to keep up with inflation. For example, in order to preserve the purchasing power of a deposit of $1 in 1977, the fair value of 

the investments of that deposit would need to be worth approximately $3 .51 in 2008. 

17 In the initiative context, the Court will attempt to discern the intent of the voters by looking at "published arguments" relating to the 

initiative. "To the extent possible, we attempt to place ourse lves in the position of the voters at the time the initiative was placed 

on the ballot, and we try to interpret the initiative using the tools available to the citizens of this state at that time." Alaskans for a 
Common Language, Inc. v. Kritz, 170 P.3d 183, 193 (Alaska 2007). 

18 While the Court frequently refers to the minutes of the constitutional convention when addressing issues of constitutional construction, 

its older cases recognized the pitfalls of undue reliance on minutes as evidence of framers' intent: "This court has previously held 

that opinions of individual members of the convention generally are not considered to be a safe guide in ascertaining the purpose of 

a majority of the convention when adopting a particular provision. But reports of committees and statements of chairmen of such 

committees stand on a more solid footing, and may be resorted to in determining the intent of the enacting body." Starr v. Haglund, 
374 P.2d 316, 319 (Alaska 1962) (citing Matthews v. Quinton, 362 P.2d 932, 944 (Alaska 1961)). The Starr Court also observed 

that it would be "purely a matter of conjecture" to determine the understanding of the voters. Id. at 321. We review the record with 

these cautionary but older statements in mind. 

19 See Hearing on HJR 39 Before the House Finance Comm., 9 th Legislature (Feb. 21, 1976) (adding " unless otherwise directed by the 

legislature" with respect to the deposit of income to the general fun will give "maximum flexibility" to the use of income) (tape in 

State Archives Box 18461); Hearing on HJR 39 Before the House Judiciary Comm., 9 th Legislature (Mar. 15, 1976) (Representative 

Gruening statement that the permanent fun concept was "much more flexible" than the tobacco tax dedication) (tape in State 

Archives Box 18287); Joint Chairman's Report on CS SSHJR 39 (maximum flexibility" for the use of income); Debate on HJR 39 

on the House Floor (Mar. 25, 1976) (Representatives Malone and Gruening statements regarding need to preserve flexibility of the 

funi:I) (tape in State Archives Box 18385); Hearing on HJR 39 Before the Senate Resources Comm., 9 th Legislature (May 15, 1976) 

(Representative Malone statement that the investments wiU be decided by future legislatures) (tape in State Archives Box 18290). 

20 During the House floor debate on HJR 39, Representative Urion attempted to amend the resolution to require that the principal be 

invested in guaranteed rate of return investments. Representatives Malone and Gruening opposed the amendment on the grounds that 

it would limit the ability to use the permanent fund to diversify the economy of the State. 1976 House J. 698-99; Debate on HJR 

39 on the House Floor (Mar. 25, 1976) (tape in State Archives Box 18385). 

21 An early historian of the permanent fund put it this way: "The reason for much confusion was that the legislature had created the 

permanent fu nd before it had come to any consensus about what the funi:I was. After the success of the constitutional amendment, 

there was a general understanding of what the permanent fund was not; that is, that it was not the general fund ." Mike Doogan, 

\Permanent und History, ch. 7, p. 2, unpublished manuscript (1982) (Alaska State Archives, Box 7862, Folder S-2). 

22 We note that under modern endowment law, discussed below, the mere use of the words "principal" and "income" in connection with 

the creation of an endowment fund, unless expressly stated otherwise, are interpreted only to intend the creation of an "endowment 

fund of ~ manent duration." Uniform Prudent Management of Investment Funds Act, § 4, 7 A Pt. m U.L.A. 17 (2008). 

23 We note that in 1980, four years after the creation of the permanent fund , a statutory framework for administering the permanent 
un was enacted. Ch. 18, SLA I 980. By this time, the concept of protecting IJ!rmanent fund principal had more fully evolved in the 

minds oflegislators and the public. The legislative history characterizes the principal as an " inviolate trust' ' (1980 H. Journal 461 -62) 

and explicit provisions were made to protect principal: no investment in equities (AS 37.13.120(g)) and any capital losses were to 

be recouped from income (AS 37.13.130). Capital gains were credited to principal. Id. (These particular protections, however, were 

abandoned in 1982 in favor of inflation-proofing in order to facilitate the permanent unil dividend program. See sees. 5 (amending 

AS 37.13.120(g) to permit investment in equities), 8 (net income is computed to include capital gains), 9 (inflation-proofing) and 

13 (repealing AS 37.13.130), ch. 81 , SLA 1982). 

In 1979, one of the framers described the evolution of thinking regarding the ermanent funil: 
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I recall writing an article in which I enumerated various worthy things the [Permanent unil could do. Principal among these was 

the opportunity to use ermanent un money to diversify the economy and to replace absentee ownership of certain industries, 

particularly renewable resource industries, with Alaskan ownership. Now that I'm older and wiser, or at least older, I see the 

ermanent und cannot reasonably be expected to accomplish all our goals at once. One reason for a modification in my view is 

that the fund didn't tum out to be as big a pot of gold as anticipated. Another fact was the realization that many of the "development 

banking'' investments would be at risk levels generally incompatible with the concept of a savings trust. 

Hearing Before House Special ermanent und Co=., 11 th Legislature, (Mar. 30, 1979) (written testimony of Clark Gruening 

atl0-11). 

24 lo past opinions, we have questioned whether the permanent fuiiil is subject to trust law. Our view has generally been that the 

permanent funi:I is not a true "trust'' but that courts might apply trust principles. See 1977 Inf. Op. Att'y Gen. at2 (J-66-106-78; Aug. 

31); 1977 Inf. Op. Att'y Gen. at 1-5 (J-66-106-78; Sept. 16); 2003 Op. Att'y Gen. at 9-10, 18-19 (June 18). In addition to applying 

trust principles, we think the courts may also at least consider the law of endowments. 

25 The Ford Foundation also commissioned a blue ribbon panel to review this work. The blue ribbon panel was comprised of many 

leading lawyers of the day including Lewis F. Powell, Jr., Eli Whitney Debevoise, and Alan Stroock. William Cary and Craig 

Bright, The Law and the Lore of Endowment unds at vii (1969). For a discussion of Cary & Bright, see Susan N. Gary, Charities, 

Endowments, and Donor Intent: The Uniform Prudent Management of Institutional Funds Act, 41 Ga. L . Rev. 1277, 1284-88 

(Summer 2007). 

26 UM/FA, Prefatory Note, 7A U.L.A. 3 (2006). 

27 A bill for the adoption ofUPMIFA was introduced this year. S. B. 13 4, 26 th Legislature (2009). 

28 For instance, the Alaska Supreme Court routinely considers the American Law Institute's Restatements of the law of various subjects. 

29 New York Dep't of Law, Advice for Not-for-Profit Corporations on the Appropriation ofEndowment /Funil Appreciation (undated); 

see also, Pietrina Scaraglino, Restricted Gifts, Practicing Law lost. No. 8571 at 144 (2006) ( "Importantly, income on an endowment 

can always be expended [ under New York law], regardless of whether a fun falls below its historic do Har value. Of course, consistent 

with the applicable gift instrument, a nonprofit board may determine that it is prudent not to expend income when a funi:I is below 

its historic dollar value; however, there is no statutory prohibition against the appropriation and expenditure of income"). 

30 A subjective prudent spending rule in the permanent funi:I context could be difficult to administer. To the extent that the legislature 

or the people wish to consider a UPMIF A-like law to govern the permanent fund, it may be worth considering an objective spending 

limitation, such as a maximum expenditure ceiling, rather than a subjective rule of prudency. 

31 The "income" to be deposited in the earnings reserve account is the net income of the permanent fun , computed according to 

generally accepted accounting principles, excluding any unrealized gains or losses. AS 37.13. 140. Thus, the definition of income 

includes traditional components of income, such as interest, dividends, royalties and rents, and also includes net realized appreciation, 

that is, net realized capital gains and losses. 

32 It follows that the Corporation should state the value of principal at original dollar value (as it currently does) with an entry adjusting 

that value to reflect the unrealized gains and losses of the investments of the principal. Thus, only the unrealized gains and losses 

attributable to principal should be accounted for in the principal. The term "principal" simply means the amount deposited to principal. 

Because investment value changes over time, there are two ways to describe principal : original dollar value and current fair value. 

33 The legislative history states that the purpose of rewriting this statute was to "clarify original legislative intent and Corporation 

practice regarding the annual disposition ofFund income." Memo from David Rose to Sen. Pat Pourchot at 2 (Feb. 1, 1991), S.B. 

39 Bill File, 17 th Legislature (1991) 

34 The APFC may wish to consider the use of unitized pooling, where a co=on pooling account holds and invests the assets of multiple 

participating government accounts and each government account owns units in the co=on pooling account. Unitized pooling is 

commonly used by endowments. Unrealized gains and losses are accurately tracked because the unit values reflect the net asset values 

of the investments of the underlying unitized pooling account. 

2009 WL 1719849 (Alaska A.G.) 
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February 16, 2016 

Alaska Permanent Fund Corporation 
P. 0 . Box 115500 Juneau, AK 99801 

Tel: (907) 796-1500 Fax: (907) 586-2057 

Senator Bill Wielechowski 
VIA EMAIL 

Dear Senator Wielechowski -

In a letter dated February 12, 2016 to Department of Revenue Commissioner Hoffbeck, 
you asked four questions regarding inflation proofing transfers . You asked for the same 
information during the Senate State Affairs Committee hearing on February 16, 2016. 
This letter serves to answer both your written questions and those asked in committee. · 

1) History of all appropriations to the Alaska Permanent Fund from the Earnings 
Reserve Account. 

Fiscal Fiscal Fiscal Fiscal 

Year Transfer Year Transfer Year Transfer Year Transfer 

1980 $0.3 1990 $454.0 2000 $4i2 .9 2010 $0.0 
1981 $0.2 1991 $558.8 2001 $685.9 2011 $533 .2 
1982 $0.0 1992 $476.9 2002 $602.3 2012 $1,073 .1 
1983 $231.2 1993 $362.5 2003 $352.1 2013 $703.0 
1984 $150.9 1994 $372.3 2004 $524.1 2014 $585.6 
1985 $234.6 1995 $347.6 2005 $641.0 2015 $624.4 
1986 $216.4 1996 $407.1 2006 $855 .9 
1987 $148.1 1997 $485 .6 2007 $860.4 
1988 $302 .9 1998 $422 .7 2008 $807.7 
1989 $360.2 1999 $288.2 2009 $1,144.3 
1980 $0.3 1990 $454.0 2000 $422 .9 

Notes: 
1980: Realized gains retained in Fund principal, per note page 7 of FYBO annual report. 
1981: Note page 9 in FY81 's annual report. "Net realized gain on transactions retained in 
the Fund's principal is $219,388". 
2003: FY03 inflation proofing= $352,052 and the special FY03 appropriation of $354.2 
will be reclassified as pre funding inflation proofing for FY04 . . · 
2010: The statutory inflation proofing transfer calculation produced a negative number. 
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2) Forecasted calculation of the 2015 Permanent Fund Dividend and balance of the 
Permanent Fund Corpus if the State of Alaska had not inflation-proofed the Fund. 

The statutory dividend calculation is based on the statutory net income from both the 
principal and the earnings reserve account. If the inflation proofing transfers had not 
been made over the years, the transfer amount would have remained in the earnings 
reserve and as a result the dividend amount for FY2015 would be the same as what was 
paid out. 

At the close of fiscal year 2015, the principal of the Permanent Fund was valued at $45 .6 
billion and the earnings reserve was valued at $7.2 billion. If the inflation proofing 
transfers had not been made, the value of principal would have been $26.7 billion and 
the value of the earnings reserve would have been $26.1 billion . In either scenario, the 
total value of assets under management would be the same : $52 .8 billion. 

3) Projected impact over the next 20 years on both the Permanent Fund and the 
Permanent Fund Dividend if the State of Alaska does not appropriate funds for 
inflation proofing in FY17. 

APFC's projections for the Permanent Fund extend out ten years, so we are unable to 
model the impact of the proposed action over 20 years. 

Current projections show the ending balance of the principal of the Fund in fiscal year 
2026 as $68.5 billion and of the earnings reserve as $15.4 billion. If the projected 
inflation proofing transfer of $896 million was not made in fiscal year 2017, the principal 
balance for the close of fiscal year 2026 is projected to be $67.3 billion and the earnings 
reserve would be $16.5 billion. In either scenario, the total value of assets under 
management would be the same: $83.8 billion. 

The statutory dividend calculation is based on the statutory net income from both the 
principal and the earnings reserve account. If the inflation proofing transfers for fiscal 
year 2017 is not made, the transfer amount will remain in the earnings reserve and as a 
result future dividend projections remain the same. 

4) Projected impact on both the Permanent Fund and the Permanent Fund Dividend 
over the next 20 years if the State of Alaska does not appropriate funds for inflation 

proofing for the next 10 years. 

APFC's projections for the Permanent Fund extend out ten years, so we are unable to 
model the impact of the proposed action over 20 years. 

Current projections show the ending balance of the principal of the Fund in fiscal year 
2026 as $68.5 billion and of the earnings reserve as $15.4 billion . If the inflation proofing 
transfers, projected to total $10.3 billion, are not made over the next ten years, the 
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earnings reserve is projected to be $55 .2 billion and the earnings reserve would be 
$28.6 billion. Total assets under management would remain the same, and the 
projected dividend would not change as explained above. 

Sincerely, 

Angela Rodell 
Executive Director 

cc : Randall Hoffbeck, Commissioner, Department of Revenue 
Senator Bill Stoltze, Chair, State Affairs Committee 
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Dividend Forecast 
Comparing the dividends anticipated under the status quo, the Alaska 

Permanent F~nd Protection Act (SB 128), and SB114 

February 23, 2016 

Department of Revenue, Economic Research Group 



How to read box plots 

• We are 90% confident that the true value will be between the top 
and bottom of "whiskers" (the thin lines coming out of the box) 

• There is a 5% chance that the true value will be above the top 

• There is a 5% chance that the true value will be below the bottom 

We are s·o% confident that the true value will be in the shaded area 

• The line between the blue and yellow areas is the median 

• There is a 50% chance that the true value will be above the median 

• There is a 50% chance that the true value will be below the median 
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Scenarios 
I 

Status Quo APFPA SB 114 

• Mineral Royalties • Mineral Royalties • Mineral Royalties 
• 30% deposited in the Permanent • 25% deposited in the • 25% deposited in the 

Fund corpus Permanent Fund corpus Permanent Fund corpus 
• 69.5% deposited in the General • 74.5% deposited in the ERA • 74.5% deposited in the 

Fund • Production Taxes: 100% deposited dividend fund 

• Production Taxes: 100% deposited in in the ERA • Production Taxes: 100% 
the General Fund • Realized Investment Income: deposited in the General Fund 

• Realized Investment Income: deposited in the ERA • Realized Investment Income: 
deposited in the ERA deposited in the ERA 

• Dividend: approximately half of 21% • Dividend: 50% of prior year • Dividend: 
of the last 5 years of realized earnings mineral royalties from the ERA . 74.5% of prior year royalties 
drawn from the ERA • UGF: $3.3 billion (adjusted for allocated to the dividend 

• UGF: deficit filled with draw from ERA inflation starting in 2020) draw . Supplemental funds for the 

after CBR is exhausted from the ERA to the General Fund $1,000 dividend floor drawn 
from the ERA 

• UGF: 5% POMV draw from the 
ERA to the General Fund 
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Status Quo: projected dividend appropriation 
Limited by funds available after using earnings reserve to cover deficit once CBR depleted 
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• Under the status quo, we can anticipate 
appropriating between $1.S and $1.7 billion 
each year for the dividend. 

• However, the ongoing deficit would require 
drawing from the CBR and ERA for UGF 
expenditures as well. We expect to begin 
drawing from the ERA for UGF expenditures 
around FY19. 

• Assuming we continue to pay dividends after 
FY19 when the ERA is the only source of funds 
to close the deficit, the ERA would likely be 
depleted by the end of FY22. Once savings are 
spent, only annual realized earnings are 
available for both the dividend and UGF 
expenditures. 

• The expected result of the status quo is an 
inability to fund the dividend after 2024. But, 
this moment could arrive sooner; there is a 
chance that there will not be funds available for 
the dividend as soon as 2021. 4 



Status Quo: projected dividends per person 
Limited by funds available after using earnings reserve to cover deficit once CBR depleted 
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• 

• 

Under the status quo, we can expect 
dividends to exceed $2,000 through 2022 
or 2023. 

It is uncertain whether we would continue 
to pay dividends once the ERA is the only 
savings available for UGF expenditures 
(expected in FY19) . 

Mldian • But, the savings in the ERA will likely be 
depleted by FY22. Once savings are spent, 
only annual realized earnings are available 
for both the dividend and UGF 
expenditures. As a consequence, dividends 
will decline sharply beginning in 2023. 

259' 

S96 

• There likely will not be adequate funds for 
the dividend after 2024. 
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APFPA: projected dividend appropriation 
50% of royalties received in the prior fiscal year 
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• The APFPA proposes to allocate 50% of mineral 
royalties to the dividend program. 

• This dividend formula means appropriating 
around $0.6 to $0.7 billion for dividends in the 
next several years. While this is less than the 
formula under the status quo, the revenue 
stream allocated to dividends is separate from 
UGF needs and continues far into the future. 

• Dividends increase or decrease with the success 
or failure of resource development in Alaska. 

• The trend in this graph reflects the trend in the 
Department of Revenue's conservative 
production forecast. 

• There is great potential for additional 
development beyond what is reflected in the 
official forecast. 
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APFPA: projected dividends per person 
50% of royalties received in the prior fiscal year 
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• The APFPA proposes to allocate 50% of mineral 
royalties to the dividend program. 

• $1,000 dividend guaranteed for 2016 

• Thereafter, we can expect dividends around 
$1,000 for the next decade. While this is less 
than the formula under the status quo, the 
dividend survives into the future. 

• Dividends increase or decrease with the 
success or failure of resource development in 
Alaska . As long as resources continue to be 
produced from Alaska, the dividend also 
continues. 

• The trend in this graph reflects the trend in the 
Department of Revenue's conservative 
production forecast. 

• There is great potential for additional 
development beyond what is reflected in the 
official forecast. 
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SB 114: projected dividend appropriation 
74.5% of royalties received in the prior fiscal year 
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• SB 114 proposes to allocate 74.5% of 
mineral royalties to the dividend program. 

• This formula means appropriating around 
$1 billion for the dividend. While this is less 
than the formula under the status quo, the 
dividend can be paid for a longer period. 

• As with the APFPA formula, dividends 
increase or decrease with the success or 
failure of resource development in Alaska. 

• As shown in slide 13, this is not the total 
amount appropriated for dividends under 
SB 114. Additional funds must be taken 
from the ERA to maintain the $1,000 floor. 

• The trend in this graph reflects the trend in 
the Department of Revenue's conservative 
production forecast. 

• There is great potential for additional 
development beyond what is reflected in 
the official forecast. 
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SB 114: projected dividends per person 
74.5% of royalties received in the prior fiscal year 
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• SB 114 proposes to allocate 74.5% of 
mineral royalties to the dividend 
program. 

• This formula results in dividends that are 
50% higher than proposed in the APFPA, 
but following the same production 
forecast trend. 

• SB 114 also has a dividend floor of 
$1,000 per person . 

• To maintain the floor, we expect 
additional funds will be needed from the 
ERA to supplement the royalties by 2026. 
That said, there is better than a 1 in 4 
chance that supplemental funds may be 
needed as soon as 2018. 

• The trend in this graph reflects the trend 
in the Department of Revenue's 
conservative production forecast. 

• There is great potential fo~ additional 
development beyond what is reflected in 
the official forecast. 9 



SB 114: dividend floor 
Supplemental funds need to maintain the $1,000 dividend floor from the ERA 
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• SB 114 provides a floor of $1,000 per 
person on the dividend. 

• Royalties may not be enough to provide 
a $1,000 dividend as production declines 
or under low oil prices . 

• SB 114 draws from the ERA to cover the 
shortfall and maintain the $1,000 floor. 
These supplemental draws are in 
addition to the 5% POMV draw. This 
graph shows the projected draws needed 
to maintain the floor. 

• To maintain the floor, we expect 
additional funds will be needed from the 
ERA to supplement the royalties by 2024. 
That said, there is better than a 1 in 4 
chance that supplemental funds may be 
needed as soon as 2018. 
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APFPA: projected dividends per person with a gas line 
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• A dividend formula based on 
mineral roya lties increases with 
new projects and production 
not reflected in the official 
production forecast. 

• By example, this chart shows 
the impact of additional 
royalties resulting from the 
construction of a gas line. 
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SB 114: projected dividends per person with a gas line 
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• A dividend formula based 
on mineral royalties 
increases with new 
projects and production 
not reflected in the 
official production 
forecast. 

• By example, this chart 
shows the impact of 
additional royalties 
resulting from the 
construction of a gas line. 
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Potential Increases North Slope Production 
Increases in production will increase the .dividend beyond the current forecast: values for 50% royalty dividend 

lOK Tabasco, Meltwater, 03 Kuparuk Pools 20-50 
Highly Likely 

(up to 10 or more pools?) 
$20-$30 

SOK 10% less than Milne Kuparuk Pool, 
150-250 

Highly Likely 
20% less than Lisburne Pool (several pools?) 

$100-$150 

lOOK 25% higher than Northstar lvishak 
300-500 

likely 
Pool, 33% less than Endicott Pool (a few pools?) 

$220-$280 

SOOK 40% higher than Kuparuk Pool 3,000-6,000 
Very Unlikely 

(one at the most?) 
$1000-$1500 

l,OOOK 
"'3x maximum Kuparuk Pool rate 

7,000-10,000 Extremely Unlikely 
55% lower than Prudhoe Pool 

$2250-$2750 

* Qualitative estimates. Assumes development of certain discoveries, considers assessed undiscovered resource, likelihood and extent of exploration 
access to ANWR, OCS, and NPRA, and assumes at least three decade timeframe {TAPS remains mechanically and commercially viable through 2045 or 
longer). Does not attempt to capture unconventionals {heavy oil, shale oil) not currently economically exploited on the North Slope. 
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Method, Inputs, and Assumptions 

• Forecast produced from the Alaska Permanent Fund Protection Act model, available at 
http://gov.alaska.gov/Walker/priorities/new-sustainable-alaska-plan.html 

• Permanent Fund Starting Value: $52 billion 

• Realized portion of corpus: $40 billion 

• Realized portion of earnings reserve account: $6.5 billion 

• Unrealized earnings held by the fund: $5.5 billion 

• Constitutional Budget Reserve Starting Value: $7 billion 

• Investment Return: Callan Associate's 10-year forecast 

• Total return: 6.9% geometric, 13.90% standard deviation 

• Statutory return: PlO = 3.70%, PSO = 6.01%, P90 = 8.14% 

• Petroleum Revenues 

• Oil price: mean outcomes from probabilistic analysis of ANS oil prices using a PERT distribution from the fall price 
forecasting session. See Fall 2015 RSB (pages 33 and 104); also see note on slide 4 of this document 

• Production: Fall 2015 RSB (page 39) 
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Method, Inputs, and Assumptions 
• Dividend Recipients: Department of Labor population forecast with dividend participation rate from historic data 

• Dividend Program Costs: Department of Revenue estimate of $8 million, increasing with inflation. The forecast 
does not include any other transfers from the dividend fund 

• Status Quo Draws for UGF: FY16 budget net of unrestricted General Fund revenues. The calculation likely 
underestimates the UGF draw as it does not account for anticipated growth in formula programs or large projects. 

2017 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027 
$3,150 $3,124 $2,951 $3,061 $3,112 $3,241 $3,390 $3,517 $3,640 $3,812 $3,963 

• When earnings reserve account funds are limited priority is given first to the UGF transfer, then to the dividend 
transfer, and finally to the inflation proofing transfer to the Permanent Fund corpus 

• Unless otherwise stated, all dollar amounts are in nominal terms. 

• Unless otherwise stated, years are the calendar year in which the dividend is paid. 
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Method, Inputs, and Assumptions 

• Though the model uses the same 
underlying data, the petroleum 
revenues vary slightly from those 
reported in the Fall 2015 RSB for the 
reasons stated in this excerpt from 
page 43 of the RSB 

• For the gas line scenarios, natural 
gas was converted to barrels of oil 
equivalent (BOE) 

Fiscal Year 2018 2019 
Millions bbl/day 0.008 0.008 

Fiscal Year 2026 2027 
Millions bbl/day 0.109 0.171 

Fiscal Year 2034 2035 
Millions bbl/day 0.166 0.164 

At times:. the departrne t's forecast 11mnbers may 
appear diffen~nt for different analyses even if they 
come from the same data 50urce.. This can happen 
for many reasons and does not necessarily di.s­
count other analys.es, nor should it be considered 
an'"error." 

One example ism petro eum revenue focec.asting, 
where results can, differ depending on whether the 
department uses confidential company-specific 
data versus statewfde aggregated summary data. 

Another example when:~ arfferences can occur is 
when the department provides deterministic and 

probabifistic resu1ts of oil revenue cakulatrons. 
The Revenue Sources Boole reties. more heavily on 
deterministic (single-value) inputs and resu:lts. A 
probabi stic analysis of oil revenues brings. the 
possibility of higher prices in the petro1eum tax 
calculation. and because the tailC calculation is 
progressive at higher prices, results can be higher 
than a deterministic analysis utclmng the same 
balSk price data, 

Therefore even though a1J the department's mod­
els start with the same set of data, the results can 
differ depending on assumptions. about central 
tendency and the distrrbution of potential results. 

Projected AKLNG BOE Royalty Barrels 
2020 2021 2022 2023 2024 2025 
0.008 0.008 0.008 0.008 0.014 0.055 

2028 2029 2030 2031 2032 2033 
0.182 0.179 0.176 0.173 0.171 0.168 

2036 2037 2038 2039 2040 
0.162 0.160 0.158 0.156 0.155 
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Three Key Poin 

• Alaska is facing a budget challenge, but how ti· 

• There is a solid and realistic fiscal alternative 
doesn't rely on PFD cuts or taxes 

• SB 128 and SB 114 are unnecessary, are im 
(between the private and governments 
may do more harm than good to the o 
economy 
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First P 

Alaska is facing a budget cha/le 

but how big is it 
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If assumptions are ... 
• $80/bbl by FY 2020 (v. 

FY 2022) 
• 3% production decline 

(v. 5%) 
• New oil, #AKLNG & use 

of PFER 
• Population growth of 

0.5% (v. 1%), then 
... long term sustainable 
revenue is $4.38 (w/o 
PFD cut or taxes) 
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The concern 
• We are formulating fiscal policy projectin1 

out from the bottom of a commodity cy 
... and as a result may be assuming we neeal 
more spending- or raise more "new" reve 
than necessary when looked at from a Ion 
perspective 
... in short, the reverse of the overspen 
problem we experienced from 2011-1 
the Gov & Legis assumed oil would ri 

• Alaska is a commodity based A£~ 

as a result needs to take a lo 
view, not a one year snaA 
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There is a solid and realistic /is 
alternative that doesn't rely on P: 

ortaxes 
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Core Principles 

• Use an approach that looks at the full com 
cycle and develops a balanced, sustainable 
approach that smooths through the revenue 
and lows 

• Don't cut the PFD or impose other taxes. · 
avoidable because of impact on Alasftl 
economy- and if not avoidable, only 
it does not harm the overall Alaska 
short, don't overreact) 

February 4, 2016 



Best approach remains Goldsmith model 

Keys 
• Set spending at long-term sustainable levels 

best reasonable long-term forecast 

• Use the Permanent Fund earnings resen,e 
remaining after PFD and inflation proofing 
the balancing mechanism 

• Remain alert to changes in key, lonf 
variables and adjust levels if there 
long-term changes 

February 4, 2016 



If assumptions are ... 
• $80/bbl by FY 2020 (v. 

• 

• 

FY 2022) 
3% production decline 
(v. 5%) 
New oil, #AKLNG & use 
of PFER 

• Population growth of 
0.5% (v. 1%), then 

... long term sustainable 
revenue is $4.38 (w/o 
PFD cut or taxes) 

February 4, 2016 
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Spending C 
FY 2016 compared to FY 2006 adjusted foe 
inflation and population growth ... 

FY 2006 Adj v. FY 2016 
$ b.U $ 5.4 

$ S.O 

$ '1.0 

$3.0 

sz.o $ 1.2 $1. 2 
$1.0 so.s S0.5 So.1 so.:-i. s- s-

s- - -- -
Total UGF K 12 CJpi:al PERS/TRS 

• FY2006Adj S4.1 SL2 So.s s 
• FY2016 $5.4 s1.2 $0.5 SO.l S0.3 S2.6 

• ~ 2006AlJj • FY 2016 
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lmplementat, 

• Starting point: HB 136 {28th 

Legislature): 
''An Act requiring the 
governor's fiscal plan to 
include certain information 11 

• Reworked into an 
appropriate form, could be 
used as a substitute for 
Const. Art 9, Sec. 16 
{"Appropriation Limit") 

February 4, 2016 
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Third Poi 

SB 128 and SB 114 are unnecessa 
imbalanced (between the privat 
government sectors) and may d 
harm than good to the overaj 

economy 
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• If the long-term sustainable 
revenue level is "'$4.3 
billion - and we can cut 
spending to that level - do 
we need to be adding 
revenue? 

• Until we have a better feel 
for where long-term oil 
and gas markets are 
headed, there is no 
compelling case for long­
term PFD cuts and taxes 
(i.e., overreacting) 

February 4., 2016 

$10 

S5 

UNRESTRICTED GENERAL FUND (BAI $t 
a 1 P,F EARlalOS IIESEM 

D? P,FIIIFLATIOfi PROOFIIO 

o? PFCIJllltfNTINCOM! 

o 1 IIMltTPFD 10<1/F 

I ~$1111UEIIV£ 

o ? INCOll:.'SALES T~ 

1 IIATUIW. GAS 

all£WOL 

$0 ~ .-.......-....--+--- I CURR&IIT OL ltl\l&IIUH 

2011 2020 2024 2t28 211.12 2136 2040 0 IIONOLllE\'EIIUEI 



SB 128 and SB 1 

SB 128 and SB 114 are imbalanced between spen 
(gov 1t sector) and PFD (private sector) cuts ... 
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Percentage Cuts (PFD v. Spending) under Plans 
(induding Gov's tax) 
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- Need to consider overall econo 

PFD cuts could do more harm than good ... 

"[M]ost of the cash from dividends will ultim 
find its way into the Alaska economy to incn 
employment1 population1 and income . ... {II: 
dividend instead had been diverted to sl 
government,] the most likely alternative 
PFD would probably have been to incn 
spending by state government . ... ea 
would have generated less emp 
increased income inequality.'1 

Goldsmith (2010, looking bac 
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If new revenues are required, taXi 
do less harm than PFD cut 

"Reducing dividends to produce the same amou 
revenues as would the proposed income tax we 
actually cost Alaska more jobs and income th 
would re-imposing an income tax .... n - Dr. Sc 
Goldsmith (1987) 

" ... Alaskans are more likely to 
spend the Permanent Fund 
dividends ... ; almost all of the 
dividend money is paid to persons 
actually living in Alaska; and 
Permanent Fund dividends are 
generally taxed at a lower rate ... '' 

February 4, 2016 Alaskans frH. $ 

Selected Alaska Fiscal Options: Who Would Pay? 

• Ffldet'il 
government 

• Non-residents 

• AlasltanS 



My point. 

• If the long term sustainable revenue level is $4. 
billion and we reasonably can reduce spendin 
that level, SB 128 and SB 114 are unnecessar, 

• The proposals also ar~ imbalanced: They ta 
much more from the private sector - throu 
and taxes - than they cut spending 

• While that helps the government economi i 
the expense of Alaska's private economy, 
oil is rapidly developing its own proble 

• Tradeoffs between the two are not 
(regional differences and can hurt 

February 4, 2016 Alaskans /11,1 



Three Key Pain 

• Alaska is facing a budget challenge, but it may n 
be as big as some suggest 

• There is a solid and realistic fiscal alternative 
doesn't rely on PFD cuts or taxes 

• SB 128 and SB 114 are unnecessary, are i 
(between the private and governments 
may do more harm than good to the o 
economy 

February 4, 2016 



Savings Rule 

Royalties 

Production T .ixes 

PF l11vestmP11t Income 

Protection Rule 

Corpus 

l11fl,1f1 111'1(\/ !111, 

lr,lrl f 't I 1 'IIJlh 

ERA Durc1bil1t, 

Growth Rule 

By 1nflat1on 

Spending Rule 

Roya It 10, 

. '' . 
Production Lix 

Pt:·11T1.1ne11t J:und 

' Volatility Rule 

I 

UGF Spending 

I 

Status Quo 

30% to corpus 

Remainder to UGF 

To UGF 

To ERA 

Constitutionally Protected 

Inflation proofing is calculated and 

transferred to the corpus annually 

No rule 

Yes. Maintain value of corpus 

By an amount equal to 30% of royalties 

Spending not limited (UGF) 

Spending not limited (UGF} 

½ realized earnings spent (dividend) 

Production tax and royalty volatility 

SB 114 

25% to corpus 

Remainder to UGF 

ToUGF 

To ERA 

Constitutionally Protected 

Inflation proofing transfer repealed 

No rule 

Yes, but uncertain because of dividend floor 

No growth over inflation anticipated 

Spending not limited (dividend} 

Spending not limited (UGF) 

5% of fund's value spent (UGF} 

+ unknown amount for the dividend floor 

Production tax and investment volatility 

cs 58114 APFPA 
' 1 I I till , II 1111 I I 

25% to corpus 25% to corpus 

Remainder to UGF Remainder to ERA 

To UGF To ERA 

ToERA ToERA 

Constitutionally Protected Constitutionally Protected 

Funds in the ERA over 4 times the POMV draw are Funds in the ERA over 4 times the fixed draw are 

transferred to the corpus transferred to the corpus 

The dividend formula is reviewed periodically. The draw is the subject of a review and adjustment 

However, the durability of the ERA is uncertain process every 4 years. Incoming revenue is put in 

because dividends are not accounted for in the "4 the ERA until it reaches 4 times the draw to ensure 

times draw" rule . 

No, because of dividend 

No growth over inflation anticipated 

15% (dividend} 

Spending of remainder not limited (UGF) 

Spending not limited (UGF} 

Amount equal to 4.5% of fund's value, less 

petroleum revenue over $18 spent (UGF} 

+ unknown amount for the dividend 

Production tax, royalty, and investment volatility; 

But, smoothing between $18 and $3.58 of 

petroleum revenue by reducing POMV 

the account is not depleted in low revenue years 

Yes. Maintain value of $55 billion 

From revenues resulting from unaccounted for 

resource development projects 

50% (dividend} 

$3.3 billion (UGF) 

STABLE 
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Annual 
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·-· ~---------~ 
APFPA 

1. Volatile petroleum 
revenues to the 
Permanent Fund 

2. $3.3 billion draw to 
the General Fund 

3. Dividends 

50% royalties 

~ ... \. ·~;,. ~:-1 ALASKA PERMANENT FUND PROTECTION ACT 

,"~-ri BILL 0VERV1EW l,._~ .. 

Annual 
Petroleum 
Revenue 

Permanent 
Fund 

Annual 
Spending 
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. ~ ----------~ 

LONG-TERM PROBLEM 
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- Unrestricted Petroleum Revenue 
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··-----------
FISCAL POLICY FOR OIL ECONOMIES 

• Government spending in commodity/ 
based economies tends to move up and 
down with commodity revenue 

• Pro/cyclical government spending 
stunts economic growth 

• Stabilizing fiscal policy has the inverse 
effect, increasing GDP growth by 0.3% 
annually 

World EconolTlic and F1 1c.rncial Surveys 

~" ~ I «;, 

f:,, =-~~· ALASKA PERMANENT FUND PROTECTION ACT 

Jt;f .. ~ FISCAL POLICY FOR OIL ECONOMIES 
,li,:r-.... • 
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- . • ----------- -: -----------

How TO HANDLE THE DRA w 

Defining "sustainable" 

• Protect the Corpus 

• Earnings Reserve Durability 

• Inflation Proofing 
• Maintain the real value of the Permanent Fund 

• Transfers to the Corpus 

" . .r .,. 
_',.;,:-~~ ALASKA PERMANENT FUND PROTECTION ACT 

~~"1') ANALYSIS OF OPTIONS 
·--·~ 

s 



How TO HANDLE THE DRA w 

Sovereign \\' ealth Model 
- Volatility in the Fund -

• Budget Stable 

• Fund Growth 
Presumed savings 
Oil price volatility 
Investment volatility 

• Budget Volatile 
Investment volatility 

• Fund Growth Reduced 
Spending more(% of high revenue) 

Oil price volatility 
Less investment volatility 

Endowment Model 
- Volatility in the Budget -

• Budget Volatile 
Oil price volatility 

• Fund Stable 
Less investment volatility 

• Budget Very Volatile 
Oil price volatility 
Investments volatility 

• Fund Stable 

*Volatility may be reduced, but not eliminated, with use of smoothing rule such as 5~ year averaging . 

.;, ~, .-- , ,,; R..:f::. ALASKA PERMANENT FUND PROTECTION ACT 

"~1•' ANALYSIS OF OPTIONS 
6 



,-' · -· -----------· 

How TO HANDLE THE DRAW 
A simple endowment draw adds revenue, but does not address volatility 

Alaska Tax Revenue with Hypothetical POMV Payouts Starting in 2003 

$12 

$10 

~ $8 
0 s 

,..0 

~ $6 
'§ 
8 

$4 

• Unrestricted Petroleum Revenue • POMV Addition (Less Dividend) 

\'~'~ 

~~ l ALASKA PERMANENT FUND PROTECTION ACT 

"'Z..~:7• ANALYSIS OF OPTIONS 
p;,~~ ...... 

I 
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. .' ' •-· ----------·~ 

How TO HANDLE THE DIVIDEND 
. -

Earnings Dividend( current formula): half of statutory net income (SNI) 

Royalties Dividend: connects Alaskans to the economy 

POMV Dividend: based on Fund market value, not SNI 

CBR Dividend: based on CBR balance; rewards Alaskans for Legislature 
maximizing stabilization account 

$1,000 Flat: - $650 million, reduces the sustainable draw 

Mixed Formula: combination of different idea 

Warning: certain combinations do not work well 

POMV Draw & Earnings Dividend 

Royalty Dividend &: Floor 

~ I ALASKA PERMANENT FUND PROTECTION ACT 
~~!.,, ANALYSIS OF OPTIONS 

, .. , .... 
8 
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Objectives 

• Build a financial model that simulates the impact of each of the proposals on the 
permanent fund. 

• Compare each proposal to the status quo using a consistent set of capital markets 
assumptions and asset allocation assumptions. 

• Evaluate each proposal in the context of a series of key financial variables: 
- In-flows, out-flows, net-flows; 
- Market value (nominal and real); 
- Statutory net income; 
- Earnings reserve balance; 
- Variability of distributions, real market value, and earnings reserve balance. 

• Simulate using both detenninistic and stochastic models. 

• Discuss potential implications for asset allocation policy, liquidity policy, and cash­
management and forecasting policies. 

Callan Knowledge. Experience. Integrity. 2 



Capital Market Assumptions 
Projected Return and Standard Deviation 

• Employed Callan's 2015 10-year Projected Return and Standard Deviation 

capital market expectations for all 
Annualized models. 

Projected 10-Year Annualized 
• Expectations are developed Arithmetic Geometric Standard 

annually and used for strategic Asset Class Return Return Deviation 
planning work for all client types. US Equity 9.15% 7.60% 19.0% 

• Represent long-term consensus Non US Equity 9.80% 7.80% 21.5% 
expectations. Private Equity 13.55% 8.50% 33.0% 

Absolute Return 5.55% 5.25% 9.3% 
• Designed to work as a set in Real Estate 7.35% 6.20% 16.5% 

optimization and simulation 
Infrastructure 6.80% 5.50% 17.0% analysis. 
US Fixed .Income 3.05% 3.00% 3.8% 

• Generally these expectations High Yield 5.50% 5.00% 11.1% 
evolve slowly with only modest Non-US Fixed Income 2.70% 2.30% 9.4% 
year-to-year changes. TIPS 3.10% 3.00% 5.3% .. 

.. Inflation 2.25% 2.25% 1.5% 

Callan I Knowledge. Experience. Integrity. 3 



Capital Market Assumptions 
Projected Correlation Matrix 

;z;, 

Projected Correlations between Asset Classes 

Non US Private Absolute Infra US Fixed High 
Asset Class US Eguity Egu~ Eguity Return Real Estate Structure Income Yield 
US Equity 1.00 
Non US Equity 0.88 1.00 
Private Equity 0.94 0.93 1.00 
,Absolute Return 0.76 0.73 0.74 1.00 
Real Estate 0.73 0.67 0.72 0.59 1.00 
Infrastructure 0.63 0.55 0.60 0.55 0.65 1.00 
US Fixed Income (0.11) (0.12} (0.18} 0.10 (0.02} (0.10) 1.00 
High Yield 0.60 0.59 0.61 0.54 0.54 0.55 0.04 1.00 
Non-US Fixed Income 0.01 0.01 (0.06) (0.08} (0.05) (0.10} 0.51 0.12 
TIPS {0.05} {0.05} {0.09} 0.07 0.01 0.20 0.58 0.03 

• Projected correlations between asset classes are the third dimension of capital market 
expectations. 

• Historical trending behavior is evaluated for each pair in the matrix. 

Non-US 
Fixed 

Income 

1.00 
0.34 

• Correlations must be consistent (positive semi-definite) as a set in order to work properly in 
optimization and simulation analysis. 

Callan \ Knowledge. Experience. Integrity. 

TIPS 

1.00 

4 



Assumed Asset Allocation 
Used Actual Asset Allocation as of June 30, 2015 

• Employed consistent asset 
allocation across all models to 
allow for apples-to-apples 
comparisons. 

• Quarterly rebalancing was 
assumed which yields more 
comparable results across the 
models. 

• Rebalancing assumptions are 
important because they impact 
turnover in the portfolio which 
results in gains realization. 

Callan Knowledge. Experience. Integrity. 

Asset Class 
US Equity 

Non US Equity 

Priwte Equity 

Absolute Return 

Real Estate 

Infrastructure 

US Fixed Income 
High Yield 
Non-US Fixed Income 

TIPS 

Total 

APFC 
Current 

Allocation 
17°/4 
24% 
10% 
12% 
12% 
3% 

17% 
1% 
2% 
2% 

100% 

Projected 10-Year Annualized Geometric Return 6.90% 
Projected Annualized Standard Deviation 13.90% 

---- - --

5 



Additional Assumptions Impacting Return Projections 
Actual Experience through January, 2016, and Rising Rates 

• Estimated total return for Fund 
through January 29, 2016 (per 

Projected Annual Pennanent Fund Total Return 
(Median ProJec:tad Geometric: Return by Year) 

daily report) was -6.18%. a.00% -.-----------------------

• Employed actual return for 
first 7 months and 5/12 of 
standard Callan 2016 return 
projection for last 5 months to 
yield projected return of 
-3.72%. 

• Projected returns in 
subsequent years employed 
Callan's standard model which 
calls for gradually rising rates. 

• Rising rates results in lower 
bond returns in earlier years 
and higher returns in later 
years, reaching equilibrium in 
approximately 2027. 

Callan I Knowledge. Experience. Integrity. 

6.00%---

I I I I I I I I 4.00%-+--- -

:. I ~- I ~- I ~- I - I . I I . I I -I I . 
• (1~1;1 ~-= 1 -:~ 1 r= 1 1 1~-1~ 2.00% ---

0.00% 

-2.00% 
I ·'.~_-

--: 

• Total Return 
. . . ' ' 

-6.00% -'------ ------------ ---- --
2016 2017 2018 2019 2020 2021 2022 2023 2024 2025 
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Key Financial Variables 
Monitoring these variables allows us to compare and contrast proposals 

• In-flows, out-flows, net-flows; The key financial difference between the status quo 
and the three proposals is the size, timing, and variability of flows into and out of the 
fund. 

• Market value (nominal and real); Market value is impacted by return and net-flows 
over time. Real market value is an indication of whether Fund is maintaining its inflation 
adjusted purchasing power over time. 

• Statutory (realized) net income; Net-flows will also impact gains realization which 
impacts this variable. Realized income determines the size of the Earnings Reserve 
account over time. 

• Earnings Reserve balance; The size of this account is the limiter on distributions. As 
long as it remains large relative to pay-outs, pay-outs can be maintained during volatile 
markets. 

• Variability of distributions, real market value, and earnings reserve balance; 
Examining all variables in the context of simulated market volatility allows us to 
understand the sustainability of each approach in median-case and worst-case 
outcomes. 

- -- ·- - --- --- -- . - - - - --· - - --

Callan I Knowledge. Experience. Integrity. 7 



Comparing the Proposals 
Key Assumptions Impacting Financial Modelling 

Principal 
-- - - -

Deposits 

Additional appropriations to 
Principal 

Earnings Reserve 
Income 

Deposits 

FY 2016 Dividend 
Distribution 

Distributions 

Limitation on Total 
Distribution 

Tining of Draw 

Status Quo 
30% royalties 

Change in inflation rate 
applied to principal 
balance at end of vear 

Statutory Net Income 

Status Quo 

Half of 21 % of five-year 
total statutory net income 

Earnings Reserve 
Balance 

End of July 

Callan Knowledge, Experience. Integrity. 

SB128/HB245 
25% royalties 

ER balance in excess 
target (target = 4 X 
distribution) 

Statutory Net Income 

$3bfrom CBR in FY17, 
74.5% royalties, 100% 
roduction taxes 

Amount necessary to pay 
$1,000 dividend 

$3.3b through FY19, 
optional inflation 
adjustment thereafter, 

us 50% ofro lties 
Earnings Reserve 
Balance 

Throughout year 

SB114/HB303 HB224 
25% royalties 25% royalties 

Statutory Net Income Statutory Net Income 

Paid from distribution to Status Quo 
government fund 

5% of lagged five-year 4.5% of lagged five-year 
average market value average market value 

Earnings Reserve Earnings Reserve 
Balance Balance 

Throughout year Throughout year 
(simplifying· assumption) 

8 



Projected Net In-Flows to Fund 
Contributions 

• In-flows are shown on a cash­
basis in the year in which they 
are projected to occur. 

• Oil revenue projections are 
based on the Fall 2015 
Revenue Sources Book 
projections. 

• SB128 assumes one-time 
transfer of $3 billion from CBR 
in FY 2017. 

$4,500,000 

$4,000,000 

$3,500,000 

$3,000,000 

$2,500,000 

$2,000,000 

$1,500,000 

$1,000,000 

$500,000 

Projected Annual In-Flows 
(Oil Revenue and CBR Transfer, 

I 
• Status Quo 
• S8128IHB245 

•SB1141HB303 

• HB224 

2016 2017 2018 2019 2020 2021 2022 2023 2024 2025 

• SB 128 also transfers additional 
oil revenues in each year. 

• Status Quo receives 
approximately 30% of royalties. 

• Both POMV plans receive 25% 
of royalties. 

Callan Knowledge. Experlanca. lntagrlty. 

Annua l ln -Flu 1t1 
2011 
2017 
2011 
2011 
2020 
21121 
2022 
21123 
2024 
21125 

5-Year Total 
10.Ye• Total 

StJtus Ouu 

$2117,681 
$328,878 
$362,445 
$390,849 
$378,988 
$380,751 
$361,130 
$338,812 
$320,244 
$301 ,859 

$1,744,839 
$3,447,235 

S8128/HB245 SE 1 1-1 HB30:' HB224 
$287,881 $287,681 $287,881 

14,271.9112 $272,3911 $272,399 
$1,478,919 $302,037 $302,037 
$1,!81,9111 $325,541 $325.541 
$1,545,938 $314,155 $314,155 
$1,581,253 $317,292 $317,292 
$1,504,839 $300,942 $300,942 
$1,408,783 1282,178 $212.178 
$1,354,701 $288,870 $268,870 
$1,301,872 $251 ,548 $251,548 

$9,178,458 $1 ,501,812 $1,501 ,812 
$18,328,908 $2,820.843 $2,920,843 

9 



Projected Out-Flows From Fund 
Total Distributions 

• Status quo employs standard 
dividend distribution formula. 

• S8128 assumes $3.3 billion 
distributions through 2019, and 
inflation adjusted thereafter. 

• 58128 assumes an additional 
distribution in FY 2017 sufficient 
to support a $1,000 dividend 
(approximately $650 million). 

$0 

($1,000,000) 

($2,000,000) 

($3,000,000) 

($4,000,000) 

($5,000,000) 

• Status Quo 

• SB12an-tB245 

•SB114IHB303 

• HB224 
($6,000,000) 

Projected Annual Out.flows 
(Total Distributions) 

• 58114 assumes distributions 
equal to 5% of 5-year average 
market value for all years. No 
additional distribution for 
dividend in FY 2017. 

2016 2017 2018 2019 2020 2021 2022 2023 2024 2025 

• HB224 assumes distributions 
equal to 4.5% of 5-year average 
market value for all years, plus 
FY2016 status quo dividend 
distribution in 2017. 

----------- -- -- - - -

Callan I Knowledge. Experience. Integrity. 

An,1ua l C11.1 t-F lot1 
2011 
2017 
2011 
2011 
2020 
2021 
2022 
21123 
2024 
2121 

I-Year Total 
10.Year Tatlll 

S tJ ! IJ S Ou r, 
($1 ,373,102) 
($1 ,320,348) 
($1,350,146) 
($1,271,987) 
($1 , 162,892) 
($1 ,150,580) 
($1 ,303,399) 
($1 ,488,242) 
($1,632,093) 
($1 ,788,848) 

(16,478,475) 
($13,829,837} 

·--- --

S8128/H8245 SB I 14 HB:03 HB224 

($1,373,102l ($1 ,373,102) ($1,373,102) 
($3,851,851) (12,283,849) ($3,384,832) 
($3,844,797) (12,403,248) (12. 151,040) 
($3,804,074) (12,500,479) (S2,230,298) 
($4,025,331) (12.5&4,857) (12,281,882) 
($4,078,481) (12,578,279) (12,288,872) 
($4,162,384) ($2,589,892) ($2,298,162) 
($4,208,058) ($2,834,717) (12,350,870) 
($4,252,889) ($2,707,171) (12,427,432) 
($4,305,084) (12,786,178) (12,509,744) 

($17,098,956) ($11,135,135} ($11,420,751) 
($38,108,633) ($24.430.371) (123,288,832) 

- - - . ·-- - -·---- --- - - - - -- --- - -
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Projected Net Cash-Flows 
Contributions minus Distributions 

• Net cash-flow shows total dollar 
impact on the Fund each year. 

• Status Quo is the lowest, 
distributing about half the 
amount of the three proposals 
over 10 years. 

• The three proposals have 
similar total distribution levels 
over 1 0 years. 

$500,000 

$0 

($500,000) 

($1,000,000) 

($1 ,500,000) 

($2,000,000) 

($2,500,000) 

($3,000,000) 

($3,500,000) 

;-;, 

Projected Annual Net Cash.flow 
(Distributions net of Contributions) 

•SB114JHB3D3 

• HB224 
• The pattern is quite different 

between SB 128 and the two 
POMV proposals due primarily 
to the additional contributions 
from CBR and oil. 

2016 2017 2018 2019 2020 2021 2022 2023 

Callan ! Knowledge. Experience. Integrity. 

~nnu:il Nt:t Flow 
2011 
2017 
2011 
201, 
2020 
2021 
2022 
2023 
2024 
2025 

StJtus Ot.o S8128/H8245 
($1,085,421) ($1,085,421) 
{$893,470) $320,311 
($987,701) ($2,365,878) 
($811.338) ($2,312,113) 
($785,908) ($2,479,395) 
($789,829) ($2,487,228) 
($842,269) ($2,657,545) 

($1, 1211,830) ($2. 799,275) 
($1,311,1149) ($2,897,989) 
($1,484,988) ($3,003,183) 

($4,733,836) ($7,922,497) 
($10,382,402} ($21.m,727) 

---- --·-- - - -

SB114 HE3C.3 
($1,085,421) 
($2,021,250) 
($2,101,211) 
($2,174,939) 
($2,250,502) 
($2,290,997) 
($2,288,950) 
($2,352,541) 
($2,440,300) 
($2,533,1127) 

($9,833,323) 
($21,509,728) 

---- - --

2024 2025 

H8224 
($1,085,421) 
($3,112,233} 
(S1 ,1149,003) 
($1 ,904,755) 
($1,987,52.6) 
($1 ,972,380) 
($1,997,220) 
($2,088,894) 
($2, 180,562) 
{$2,258,196) 

{$9,918,839) 
($20,375,980) 

--- ---
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Projected Ending Market Value 
Nominal Dollars 

• Consistent with what the net 
flows would suggest, Status 
Quo results in the highest 
market value at the end of 10 
years. 

• The three bills are only slightly 
different in this dimension. 

$90,000,000 

$80,000,000 

$70,000,000 

$60,000,000 

$50,000,000 

$40,000,000 

$30,000,000 

$20,000,000 

$10,000,000 

$0 

I I 
• Status Quo 
• SB128IHB245 
• SB114IHB303 
• HB224 

Ending Market Value 
(Nominal Dollars) 

• SB 128 starts out with a higher 
market value due to the CBR 
transfer and the lower dividend 
distribution for FY 201'6. 2016 2017 2018 2019 2020 2021 2022 2023 2024 2025 

• The larger draws in later years 
for SB 128 result in the market 
value growing more slowly than 
for the other proposals. 

Callan I Knowledge. Expertance. ,ntegrlty. 

Ending M Jr~d II J lue 
2011 
2117 
2111 
2111 
211211 
2021 
2022 
2023 
202' 
2025 

St~tt 1s Que> 

$49,779,818 
$52,051.&24 
$54,881, 1117 
$57,885,700 
$60,951,504 
$84,344,989 
$87,835,357 
$71 ,421,810 
$75,109,444 
$78,898.520 

S8128/HB245 S8114 HE::::u3 HB224 
$50,448,515 $51,100,188 $49,779,818 
$50,938,833 $50,050,178 $48,138,249 
$62.085,079 $51,271,142 $50,582,854 
$63,450,183 152.575.910 '52,101,981 
$54,789,750 $53,985.825 $53,767,804 
$58.223,415 $56.5112,1187 SSli,838,304 
$57,870,850 $57,301,502 $57,648,145 
$59,108,139 $58,071,874 $69, 7111,808 
$80,582, 150 $80,1174,040 $61,824,347 
$82,029,731 $62,724,883 $64,008,1133 
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Projected Real Ending Market Value 
Inflation Adjusted 2015 Dollars 

• In a standard endowment 
model the objective is often to 
preserve the purchasing power, 
or inflation adjusted market 
value. 

• All proposals result in a 
(slightly) higher real market 
value at the end of 2025 
assuming median capital 
market results. 

• This would imply that they all 
have a roughly 50% chance of 
preserving real market value in 
2015 dollars. 

• Status quo results in 
meaningfully higher real market 
value. 

$90,000,000 

$80,000,000 

$70,000,000 

$60,000,000 

$50,000,000 

$40,000,000 

$30,000,000 

$20,000,000 

$10,000,000 

$0 
2016 

Re-a l E ·1 d 1n q l\il.:ir~t-t 

\I alu r: 
21111 
2017 
21111 
2011 
2020 
2021 
20Z2 
21m 
21124 
211121 

I I 
• Status Quo 

• S8128IHB245 
•SB114/HB303 
• HB224 

2017 2018 

S t J t L,S O ll u 

$48,884,419 
$49,792,743 
t51 ,150,202 
$52.773,379 
'54,534,081 
$58,303,427 
$58,051 ,427 
SS&,775,951 
$81,478,703 
'83,159,885 

Ending Market Value 
(Nominal DoDars) 

2019 2020 2021 

SB1281HB245 

$49,338,401 
$48,719,778 
$48,721,606 
$48,888,545 
$49,021,064 
$49,188,853 
$49,352,781 
$49,41!19,8118 
$49,571,428 
$49,1165.4211 

1. Makel .... actuated to ~15 dalln uair11 cunuWhe lr*llan. 

Callan Knowledge. Experience. Integrity. 

2022 2023 2024 2025 

HB224 

$49,975,712 $48,684,419 
$47,877,452 $47,000,438 
$47,900,427 $47,297,675 
$48,098,722 $47,864,794 
$48,301,783 $48,108,717 
$48,8311,200 $48,1183, 117 
$49,038,675 $49,331,810 
$49,4311,349 $49,872,423 
$49,8211,717 tS0,1104,564 
tso,211,728 151,237,968 
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Projected Ending Earnings Reserve Balance 
Limitation~on Distributions 

• Earnings Reserve is equal to all 
of the cumulative realized gains 
( and income) to date, net of 
distributions and appropriations 
to principal. 

• By constitution it places a limit 
on spending from the 
Permanent Fund. 

$16,000,000 

$14,000,000 

$12,000,000 

$10,000,000 

$8,000,000 

$6,000,000 

$4,000,000 

$2,000,000 

$0 

I I 
• Status Quo 
• SB128/1-IB245 
• SB114/HB303 
• HB224 

Earnings Reserve Balance 
(Raallzed Balance plus Unrnerved Unraallzed Gains) 

• Keeping a healthy balance in 
the ER is critical to keeping 
distributions stable through 
down markets. 

2016 2017 2018 2019 2020 2021 2022 2023 2024 2025 

• S8128 maximizes the size of 
the ER early which provides 
some additional insurance that 
distributions can be made in 
sustained bear markets. 

• Status Quo results in the 
highest balance after 1 O years. 

Callan I Knowledge. Experience. Integrity. 

EJ rn 111 9s Rester'. ,;;, 
83 1JllCe, 

21111 
2017 
2011 
201, 
2020 
2021 
2022 
211123 
202,4 

2021 

StJ I LJS 0,IU 

$8,959,529 
18,718,111 
$8,884,085 
$7,438,381 
$8,333,884 
$9,382,703 

$10,580,589 
$11 ,955,181 
113,-489,537 
$15,127,032 

SB12S /HB245 S8 11 --IHB 3C·~ HB224 

$7,675,889 $8,372,689 $8,959,529 
$9,448,1138 $7,809.255 18,735,782 
$9,249,035 $7,778,187 $8,887,517 
$9,354,822 17,923,350 $7,244,245 
$9,631,001 $8,271,251 $7,830,037 
110,097,375 18,880,5113 18,578,943 
110,897,490 19,879,841 $9,780,232 
$11,3118,084 $10,880,827 $11 ,074',818 
$12,201,325 $11,824,863 $12,530,335 
$13,100,848 $13,099,813 $14,135,227 
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Projected Net Additions to Earnings Reserve 
Contributions, Distributions, Statutory Net Income, Appropriations 

• Net contributions to Earnings 
Reserve allow you to see the 
large differences between the 
three proposals and Status 
Quo. 

• The front-loading by SB128 is 
created by the reduced $1,000 
dividend distribution for FY 
2016, and the transfer from the 
CBR. 

$2,500,000 

$2,000,000 

$1,500,000 

$1 ,000,000 

$500,000 

$0 

($500,000) 

($1 ,000,000) 

Net Additions to Earnings Reserve 
(Contributions, Statutory Net Income, Distributions, Appropriations) 

I 
• Status Quo 

• SB128JHB245 
• SB114IHB3D3 
• HB224 

• SB114 achieves this as well (to 
a lesser extent) by not having a 
dedicated dividend distribution 
in FY 2016. 

2016 2017 2018 2019 2020 2021 2022 2023 2024 2025 

• Status Quo is projected to have 
negative years in 2017 and 
2018 due to significant gains 
realized over last five years, 
and a down market this year. 

Callan I Knowledge. Experience. Integrity. 

Ne t Add 1t1ons to 

Earning s R t'Sd.•' 

2016 
2017 
2011 
2011 
2020 
2021 
2022 

202S 
21124 
202I 

S.YearTabll 
10-Ye•Tollll 

St.JtLl3 Cuo S8128/HB245 

$273,308 $942,008 
(S387,041) $1,8 ,2117 
($4,820) ($405,114) 
$384,124 (181,797) 

$864,577 $112,140 
$787,354 $299,020 
$917,023 $430,753 

$1,043,888 $528,IIOS 
$1,184,518 $626,894 
$1,279,822 $714,738 

$930,349 $2,536,501 
$8,122,754 $5,134,710 

SB1 1-l Hb:u: HB224 

$1,593,658 $273,308 

(1388,387) (1102,088) 
($185,039) $1,1147 

$1 ,1149 $204,738 
$197,755 $415,289 
$414,782 '843,11118 
$819,937 $861,579 
$783,709 $1,030,1123 
$911,887 $1,189,81111 

$1,025,273 $1 ,285,798 

$1,219,924 $793,094 
$4,975,511 $5.7115,289 
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Projected Statutory Net Income 
Realized Capital Gains and Income 

• Statutory Net Income is 
function of coupon and 
dividend income plus realized 
capital gains. 

• Realized capital gains are 
impacted by turnover. 

• Net flows out of the fund 
force selling which creates 
turnover which impacts 
Statutory Net Income. 

$5,000,000 

$4,500,000 

$4,000,000 

$3,500,000 

$3,000,000 

$2,500,000 

$2,000,000 

$1,500,000 

$1 ,000,000 

$500,000 

$0 

I I 
• Status Quo 
• SB12Bn-f8245 
• S8114/HB303 
• HB224 

Statutory Net Income 
(Annual Ruized Capital Gains and Income) 

• Over time the higher market 
value will ultimately dominate 
and create higher Statutory 
Net Income. 

2016 2017 2018 2019 2020 2021 2022 2023 2024 2025 

• Over shorter periods selling 
can create anomolies. 

Callan Knowledge. Experience. Integrity. 

Statutory Nu In ce 111t: 

2011 
2017 
2011 
2011 
2020 
2021 
2022 
21123 
2024 
2025 

5-YearTotal 
10.YaarTolal 

StJtus Quo 

$1,840,654 
$1,851,946 
$2,183,460 
$2,481,876 
$2,790,066 
$3,098,080 
$3,421,778 
$3,743,941 
$4,060,974 
$4,374,378 

$10,957,903 
$29,655,054 

S8128 iH8245 S81 1-tH8 303 HB224 

$1,640,654 $1,640,654 $1,640,654 
11,814,501 11,905,251 11,1182,215 
$2,322,078 $2,218,210 $2,152,887 
$2,602,884 $2,502,429 $2,435,034 
$2,882,919 $2,762,412 $2,696,951 
$3,119,814 12,993,081 $2,933,688 
$3,356,539 $3,209,829 $3,159,740 
$3,570,726 $3,418,428 $3,381 ,793 
$3,761,140 $3,619,057 $3,597,312 
$3,938.838 $3,810,448 $3.805,542 

$11,283,018 $11,028,955 $10,887,741 
$29,010,075 $28,079,779 127,786,797 
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Projected Additions to Reserved Principal 
Reserved Oil Revenue plus Appropriations 

• Each of the proposals 
eliminates the annual "inflation 
proofing" appropriation to 
Reserved Principal. 

• Status Quo preserves this 
tradition. 

$1,800,000 

$1,600,000 

$1,400,000 

$1,200,000 

$1,000,000 

$800,000 

$600,000 

$400,000 

$200,000 

$0 

• Status Quo 
• SB12M-IB245 
• SB114/HB303 
• HB224 

Additions to Reserved Prlnclpal Balance 
(Dedlcalad Oil Revenue Plus Appropriations) 

• This allows the proposals to 
make larger distributions from 
the Fund while still maintaining 
a relatively healthy Earnings 
Reserve balance. 2016 2017 2018 2019 2020 2021 2022 2023 2024 2025 

• All three proposals still 
contribute 25% of oil royalties 
to Reserved Principal each 
year. 

Callan I Knowledge. Experience. Integrity. 

Adcl1t1 0 11 s to R,,s"' r. e d 
Pr,n c 1p zi I 
2016 
:11)17 

2011 
2011 
2020 
2021 
21122 
21m 
21124 
21121 

~YewToal 
1~Y-Talll 

I 

S•:itus Ouu 

$334,879 
$1,215,818 
$1,278,538 
$1 ,335,509 
$1,351,885 
$1 ,388,078 
$1 ,387,843 
$1 ,408,572 
$1 ,419,852 
$1,433,414 

$5,516,240 
$12,558,799 

SB 12B/HB245 HB224 

$334,679 $334,679 $334,878 
$272,398 $272,389 $272,388 
$302,037 $302,037 $302,037 
$325,541 $325,541 $325,541 
$314,155 $314,155 $314,155 
$317,292 $317,2112 $317,2112 
$300,942 $300,842 $300,942 
$282,178 $282,178 $282,179 
$2118,870 $2118,870 $2118,870 
$251,549 $251,548 $251,548 

$1,548,810 $1,548,1110 $1,548,810 
12,1187,1141 12,1187,841 12,1187,841 
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Deterministic versus Stochastic Results 
Introducing Volatility 

• All of the results so far have assumed median capital market outcomes. 

• 1 O years of earning exactly the same return with exactly the same inflation level is 
unrealistic and masks the potential impact of volatility on the system. 

• Monte Carlo simulation allows us to explore 1,000's of different capital market outcomes, 
each with a reasonable level of volatility, and understand the range of potential 
outcomes. 

• I will present a brief demonstration at the meeting to illustrate some of the capital market 
paths so that Board members can get a feel for how the process works. 

• Three variables are used to evaluate and understand the differences between the 
proposals in the context of market volatility: 
- Ending Real Market Value after ten years. 
- Cumulative Distributions over ten years. 
- The probability of the Earnings Reserve limiting the planned distribution in any one year. 

- --·- - -- - - -- -
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Probability of Encountering an Earnings Reserve Limitation 
Inflation Adjusted Market Value 

• The Earnings Reserve 
Account can place a limit on 
distributions if the 
cumulative effect of 
distributions, appropriations, 
and realized and unrealized 
losses reduces its balance 
below that of the planned 
distribution. 

• The legislative proposals are 
not significantly more likely 
to hit up against a limitation 
than the Status Quo. 

• This shows the probability of 
· hitting a single limit in 10 

years. 

• In worse-case outcomes 
distributions can be limited 
in multiple years. 

- - --- - --- -- ·-----

Callan ! Knowledge. Experience. Integrity. 

31% 

30% 

29% 

28% 

27% 

26% 

25% 

24% 

23% 

22% 
Status Quo 

Probal11'1 ty o f H1tt1119 

an ER L11rn t 

Pen:ent Probabllty 

Percent of Trials Encountering ER Limit 
(Probabiity of One Limit In Ten Years) 

SB12BIHB245 S8114/HB303 

SL1tt1s Ouu SB128/HB245 SB 11-l HB 3113 

25% 30% 25% 

HB224 

HB22..t 

25% 

- -· -- - . - ·- - ·- ------ - . ---
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Range of Cumulative Distributions through 2025 
Nominal Dollars 

• All of the proposals result in 
higher cumulative distributions 
under most circumstances 
relative to Status Quo. 

• The big gap between 75th 

percentile and 90th percentile 
represents the impact of the 
Earnings Reserve limitation 

• The range of results between 
S8114 and HB224 in this 
dimension is relatively small. 

• S8128 generates higher 
distributions in most cases. 
- Baseline distributions to 

Government Fund are higher; 

- Earnings Reserve Account 
receives additional oil revenue of 
approximately $1.2 billion 
annually. 

-- --------

Callan i Knowledge. Experience. lntagrity. 

Range of Cumulative Distributions through 2025 
(Total Distributions, Government Fund and Dividend Fund) 

-~ 

$45,000,000 ....-----------------------­

$40,000,000 +-----------------------­

$35,000,000 +----------
$30,000,000 ......._ ______ _ -$25,000,000 

$20,000,000 

$15,000,000 

$10,000,000 

$5,000,000 

$0 

-
Status Quo SB128/HB245 SB114/HB303 HB224 

Cu111ulJt1 vc 10 -YeJ r 

D 1str 1but1o 11 s 
111h Percentlle 
21111 Percenlle 
lledlan 
71111 Pen::ienllle 
91th Percentlle 

StJtus 011rJ 

$29,105,713 
$19,753,057 
$14,487,974 
$9,782,045 
$4,431,591 

-- ---- - -----

SB128/HB245 S811 ..l HB :lO: HB224 

$39,113,299 $30,452,479 $28,886,662 
$37,35!5,976 $25,811,075 $24,488,751 
$35,943,8711 $23,103,842 $22,034,081 
$33,758,625 $19,815,913 $19,007,464 
$22,541,113 $9,798,988 $9,563,227 

-- - - ----· - -- -· -·-- - - ----
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Range of Ending Real Market Value, 2025 
Inflation Adjusted Market Value 

• Relative to FY 2015 Ending 
Market Value of $52.8 billion, 
Status Quo and HB224 have 
highest probability of 
preserving or growing real 
market value. 

• Differences between the three 
legislative proposals are 
relatively small in this 
dimension. 

• S8128 has the highest upside 
due to the fact that 
contributions can only grow by 
inflation even during strong 
sustained bull market 
environments. 

• Distributions for all other 
approaches are based on past 
market returns. 

Callan I Knowledge. Experience. Integrity. 

Range of 2025 Real Ending Market Value 
(Inflation Adjustad to 2015 Dollars) 

$120,000,000 ----------------------

$100,000,000 

$80,000,000 

$60,000,000 

$40,000,000 ----1- - --- - -$20,000,000 -1------------------------

$0 -1-----------.------,--------,-------, 

Rc·c1 I Encl11HJ Mar~ e t 
Vc1 lu ,:: 
&lh Pen:entlle 
211hPen:ende 
Median 
711h Pen:enllle 
95th Pen:entlle 

status Quo 

Statl! s Qu e, 

$106,883,281 
sn,514,875 
$61,660,630 
$47,918,210 
$35,188,091 

SB128/HB245 

I 
SB128 /HB245 

$110,017,638 
$89,962,189 
$50,850,570 
$37,771,110 
$28,165,335 

SB114IHB303 

SB 11-lHB 31:, 

$100,950,717 
187,325,288 
$51,381,837 
$38,817,291 
$28,500,577 

HB224 

HB224 

$102,332,621 
S81,389,3711 
$52,367,652 
$39,2115,737 
$29,012,994 

21 



Bill Comparison 

Status Quo 

• Mineral Royalties 
• 30% to corpus 
• 69.5% to GF 

• Production Taxes: to GF 

• SNI: to ERA 

• Inflation Proofing: 
annual transfer to 
corpus 

• UGF 
• production taxes 
• 69.5% royalties 
• Ad hoc from 

SBR/CBR/ERA 

• Dividend: 50% SNI from 
ERA 

SB 114 

• Mineral Royalties 
• 25% to corpus 
• 74.5% to dividend 

• Production Taxes: to GF 

• SNI: to ERA 

• Inflation Proofing: 
assumed in POMV, 
remains in ERA 

• UGF 
• production taxes 
• 5% POMV of PF from 

ERA 

• Dividend: 
• 74.5% of royalties 
• $1,000 floor from ERA 

HB 224 

• Mineral Royalties 
• 30% to corpus 
• 69.5% to GF 

• Production Taxes: to GF 

• SNI: to ERA 

• Inflation Proofing: 
assumed in POMV, 
remains in ERA 

• UGF 
• production taxes 
• 69.5% royalties 
• Max 4.5% POMV of PF 

from ERA 

• Dividend 
• POMV draw after UGF 
• Caps ($250 to $2000), 

indexed to CBR/SBR 

APFPA 

• Mineral Royalties 
• 25% to corpus 
• 74.5% to ERA 

• Production Taxes: to ERA 

• SNI: to ERA 

• Inflation Proofing: draw 
maintains $55B real; ERA 
> 4x draw to corpus 

• UGF: $3.3 billion (+ 
inflation in 2020) from 
the ERA 

• Dividend: 50% of 
royalties from ERA 
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