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In June 2014, the Environmental Protection Agency (EPA) released a proposed rule 
to regulate emissions from power generators. The proposed rule has two main 
elements : 1) state-specific emission reduction targets and 2) guidelines for the 
development, submission, and implementation of state plans to achieve the target 
reduction. The EPA set Alaska' s CO2 emission reduction target at 26 percent by 
2030. 

SB 57 requires the Department of Environmental Conservation (DEC) to seek a 
waiver or similar exemption from the EPA's proposed rule known as "Existing 
Source Performance Standards" under section 111 ( d) of the Clean Air Act. In 
addition, SB 57 requires the department when submitting a state plan, waiver, or 
exemption to include a description of the effects of the plan on retail electric costs, 
reliability of Alaska's energy service, electrical generation investments, and 
competition in the public and private sectors of Alaska' s economy. 

SB 57 also requires DEC to prepare a report for legislators outlining the economic 
and legal effects of the Clean Power Plan. This report, plus the state plan, will be 
delivered to legislators fifteen days before the submission of the state plan to the EPA 
for legislative review. 

SB 57 ensures that Alaskans and members of the legislature are fully informed about 
effects of the required EPA state plan on Alaskans and Alaska's electrical generation, 
costs and reliability. 

Please join me in support of SB 57. 

Senator Cathy Giessel@akleg .gov 
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Senate Bill 57 - Explanation of Changes 
Version G to S 

Section 1: Sec. 46.14.5709(a), page 1, lines 9 - 12, was amended by deleting the 
following language: 

"If the department develops the state plan, the plan may not be submitted to 
the United States Environmental Protection Agency until the department 
determines that the plan will not result in" 

and inserting: 

"The department may not submit a plan, waiver, or exemption to the United States 
Environmental Protection Agency unless the department includes with the 
plan, waiver, or exemption a description of the effect of the plan, waiver, or 
exemption on" 

Section!: Sec. 46.14.570(c), page 3, line 8, was amended by removing the 
language after "secretary" and inserting "the chief clerk of the house of 
representatives, and each legislator." 

Senator Cathy Giessel@akleg.gov 
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CSSB 57(NRG) - Fiscal Note 1 

FISCAL NOTE ANALYSIS 

ST A TE OF ALASKA 
2015 LEGISLATIVE SESSION 

Analysis 

Analysis/Assumptions: 

This bill creates additional requirements that must be met before the Department may submit a state implementation plan 
in response to any final EPA rule under Section lll(d) of the Clean Air Act (ie. 42 U.S.C. 7411(d)). EPA intends to finalize 
such a rule in mid-2015, requiring states to develop a plan to reduce greenhouse gas emissions from existing power plants 
within one to two years. This could include an initial plan at one year followed by a second final plan two years after the rule 
is final. As worded, the bill is not limited to the upcoming lll(d) power plant rules and would require the same additional 
analysis for any other state plan developed under this section of the Clean Air Act . This fiscal note is drafted to only cover 
the costs for the anticipated EPA Clean Power Plan lll(d) rules. 

Under the two step planning approach proposed by EPA, the bill would result in the need for the Department to submit two 
reports to the legislature, one for each plan submission to EPA. The Division estimates that the majority of the required 
economic analysis will be completed during the first year, with additional refinements and updates based on the final plan 
elements during the second year. This fiscal note only considers costs required for additional analyses and reporting under 
this bill that are beyond any planning costs required for developing plans in response to a final EPA rule. 

Personal Services: The proposed legislation would be accomplished with existing staff. 

Travel: No travel costs are anticipated from this legislation. 

Services: Estimated $100K over two fiscal years for contractual assistance in analyzing and reporting the various economic­
related impacts of a state plan to meet the Section lll(d) requirements. 

Commodities: No commodities are anticipated from this legislation . 

(Revised 10/30/2014 0 MB) Page 2 of 2 

Control Code: vYLIQ 
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Responses to Questions Raised in Senate Resources on March 20, 2015 
Prepared by the Department of Law 

I. Timelines & Procedure: 

EPA issued the proposed Clean Power Plan for public comment in June 2014. The comment period 
ended on December 1, 2014. EPA intends to issue a final rule in the summer of 2015. 

As proposed, once EPA issues a final rule, states have one year to submit a state plan to EPA for 
approval. Under some circumstances EPA may allow states two years to complete a state plan, but 
states must justify the need for a second year and report certain information at the one year mark. 

II. State Comments: 

The attached table of contents is a 2.5 page summary of the three part approach taken in the multi­
agency state comment letter submitted on the December 1 deadline. First, the comments questioned 
EPA's legal authority to issue the regulations. Second, if EPA does not withdraw the proposed rule, 
Alaska requested an exemption from the rule. Third, if EPA does not exempt Alaska, the letter proposed 
specific modifications to the rule to make It more likely that Alaska might be able to reasonably 
implement the rule. The Alaska Senate Majority leadership also submitted comments and also 
requested an exemption for Alaska . 

Ill. Litigation: 

Alaska joined a coalition of states supporting a challenge to the proposed Clean Power Plan (CPP) in 
Murray Energy (filed in June 2014) . That suit focuses on one particular legal theory - whether EPA can 
regulate facilities under §lll(d) of the Clean Air Act (CAA) if they are already regulated under §112. 

An exemption request and impact determination would not interfere with the Murray Energy case 
because the challenge is based on interpretation of federal law and the federal court is not bound by a 
state legislature's interpretation. In the absence of an explicit statement otherwise, the state's 
participation in that suit makes clear that Alaska is not waiving any argument raised in that lawsuit. 

The state comment letter outlined additional legal issues that have not been raised in Murray Energy. 
Most challenges to CAA regulations must be brought after, but within 60 days after, the final rule is 
published. EPA has an opportunity to reconsider their proposal before the courts intervene. 

An impact report by DEC completed after the comment period is unlikely to affect future legal 
challenges . Generally, an administrative appeal of EPA's regulations must be based in the agency's 
record. EPA is not required to consider information provided after the close of the comment period and 
the courts will evaluate EPA's action based on the record . Alaska's multi-agency comment letter will, 
however, be part of EPA's record. 

IV. Exemption Request: 

The exemption request in the December 1st state comment letter, signed by several state agencies 
including DEC, is consistent with the exemption request that would be required by SB 57. 



An exemption would have a practical impact for Alaska, even if the legal challenges are ultimately 
successful. The final rule will likely go into effect before the court issues a decision in Murray Energy. For 
other potential legal claims, the issuance of a final rule is required before a claim may even be initiated. 
The deadline to submit a state plan is also likely to pass before the litigation concludes. Without an 
exemption, even if the legal challenges are ultimately successful, the state would likely be required to 
develop and submit a state plan for EPA's approval under the final rule. The state plan will then be in 
effect, and enforceable by EPA and private citizens, unless and until the rule is invalidated by the courts 
or a stay is granted . 

The likelihood that EPA will grant an exemption is uncertain because of the range of factors that may 
influence EPA's decision. As noted in Friday's hearing, EPA has previously granted an exemption or 
special accommodation for Alaska. In this particular case, much of EPA's modelling and technical 
analysis, which evaluated the feasibility and impact ofthe proposed rule, omitted Alaska and did not 
account for Alaska's unique circumstances. The proposed rule issued for public comment nevertheless 
included an emission goal for the state -so, EPA's initial position is that the rule will apply here. 

There are no affected sources in Vermont or the District of Columbia ; for that reason, EPA did not assign 
goals to those jurisdictions. This approach is distinguishable from the exemption requested by Alaska, 
where EPA identified several affected sources. 

V. Impact Determinations and Federal Plan: 

If no state plan is submitted, or if a state plan does not meet EPA's criteria for approval, EPA intends to 
impose a federal plan. SB 57 would require DEC to make specific, affirmative determinations regarding 
the impact of any state plan before submitting the plan to EPA for approval. If DEC cannot reach the 
required determinations, DEC would be prohibited from submitting the state plan to EPA. 

Whether the agency is likely to be able to reach the determination required by SB 57 before the 
deadline to submit a state plan to EPA is a question for the agencies with subject matter expertise . 

VI. North Slope Oil & Gas: 

The sponsor statement for SB 57 indicates that the legislation is aimed at the Clean Power Plan (CPP) . 
The CPP is only one proposed regulation implementing §lll(d) of the Clean Air Act (CAA) - it is limited 
to carbon emissions from electric utility generators. EPA has issued other rules implementing §lll(d) 
for other types of emissions and/or other industry sectors and likely will do so again . As currently 
drafted, SB 57 would apply to all §lll(d) regulations, including regulations that do not apply to the 
electric utility industry. 

With respect to the oil and gas industry, EPA intends to issue rules limiting methane emissions from new 
sources in the oil and gas industry. Regulations for new sources would be issued under §lll(b) of the 
CAA, rather than §lll(d) which covers existing sources. For now, for existing sources in the oil and gas 
industry, EPA's press releases state that the agency will encourage voluntary measures and state 
regulations to reduce methane emissions. EPA's current statement of intent does not foreclose the EPA 
from issuing a §lll(d) rule for the oil and gas industry at some point in the future. Based on EPA's 
representations, SB 57 would not directly impact the oil and gas industry because SB 57 is limited to 
§lll(d). 



Vivian Stiver 

From: 
Sent: 
To: 
Cc: 

Bus, Alida N (DEC) <alida.bus@alaska.gov> 
Friday, March 27, 2015 1:09 PM 
Sen. Cathy Giessel; Sen. Mia Costello 
Akis Gialopsos; Vivian Stiver 

Subject: Follow-up on Sen. Costello's SB57 Question 

Senator Giessel, 

During the Senate Resources Committee last Friday, Sen. Costello asked a question of our department related to SB57. It 
might now be a moot point based on the new CS, but we wanted to be sure to follow-up anyway. 

The question was, "The way the bill is written, can we be successful in creating a plan that meets these constraints?" 

Here is the reply from Alice Edwards, our deputy commissioner: 

DEC's interpretation of CSSB 57(NRG) is that it would preclude the submittal of a state plan if reta il electrical 
rates increase in a way that would have a disproportionate effects on households of low or moderate income or 
if any of the other listed impacts occur as a result of the plan . Because low income households pay a greater 
share of their income toward energy, the department's understanding, based on discussions with the energy 
agencies, is that any retail electrical rate increase would have a disproportionate effect on these households. 

Because EPA has not yet issued a final rule for existing power plants, the state does not know what federal 
requirements must be met and whether or not the state can be successful in creating a plan that meets both the 
federal requirements and the requirements listed in the bill. Based on the rule proposal and the potential 
impacts noted in the comments provided by the State to EPA, it could prove very difficult fo r the state to create 
a plan that has absolutely no impacts in the listed areas. Another challenge may exist with tim ing. EPA 
indicated in its rule proposal that states would be required to submit an init ial plan within one year of the final 
rule . Under some circumstances EPA may allow states two years to complete a state plan, but states must justify 
the need for a second year and report certain information at the one year mark. If that one-year federal 
deadline is included in the final EPA rule, the department, working with t he Alaska Energy Authority, Regulatory 
Commission of Alaska, and the utilities, would need to develop a state plan quickly in order to have time to 
gather relevant data and complete the impact analyses and report required by the bill prior to public comment 
while leaving enough time to finalize the plan and impact report, make the required transmittals to the 
legislature, and ultimately transmit to EPA by the deadline. The depa rtment is concerned that failure to meet 
the requirements within the bill wi ll prevent submission of a state plan and result in EPA implementing a federal 
plan for Alaska . 

Please let us know if you have any questions. 

Best, 

Alida Bus 
Legislative Liaison 
Office of the Commissioner 
Department of Environmental Conservation 
410 Willoughby Avenue, Suite 303 
P.O. Box 111800 
Juneau, AK 99811-1800 
Office : (907) 465-5871 
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THE STATE 
01ALASKA 

GOVERNOR BILL WALKER 

March 18, 2015 

BY EMAIL TO senator.mia.costello@akleg.gov 

The Honorable Mia Costello 
Alaska State Legislature 
State Capitol, Room 510 
Juneau, Alaska 99801 

Department of Law 

CIVIL DIVISION 

P.O . Box 110300 
Juneau. Alaska 99811 

Main: 907.465.3600 
Fax: 907.465.2520 

Re: Ability to Pursue Cases Challenging the Federal Government 

Dear Senator Costello: 

During yesterday 's Senate Finance Subcommittee meeting, you had asked about 
the Department of Law 's ability to continue pursuing cases challenging the federal 
government in light of the current proposed budget for the department. You had also 
specifically requested information on the Environmental Protection Agency's proposed 
rule interpreting section 111 ( d) of the Clean Air Act, otherwise known as the Clean 
Power Plan rule. 

The Clean Power Plan rule is an example of an area where the State felt it 
necessary to push back against the Environmental Protection Agency (EPA). In 
December, the State submitted comments detailing why the EPA ' s interpretation is 
wrong and how Alaska ' s unique circumstances with respect to utilities make the rule 
unworkable in our state. As part of the comment letter, the State attached a legal analysis 
from the Department of Law that explains why we believe the EPA ' s proposed 
interpretation is improper. I have attached this legal analysis for your reference. 

In addition to submitting comments, the State has also intervened in a lawsuit 
before the D.C. Circuit Court of Appeals challenging the EPA's interpretation of section 
11 l(d) and the proposed Clean Power Plan. The lawsuit is In re: Murray Energy 
Corporation, case number 14-1112. Oral arguments are scheduled to occur on April 16, 
2015. 

Although the current proposed budget for the Department of Law will require 
flexibility in shifting workloads and prioritizing cases, I believe that the current cuts 
would not impact the department's ability to continue pursuing cases like the challenge to 
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Senator Mia Costello 
Re: Ability to Pursue Cases Challenging the Federal Government 

March 18, 2015 
Page 2 of 2 

the Clean Power Plan rule. The only exception does not relate to Department of Law's 
budget, but to the budget of the Department of Natural Resources (DNR). As I mentioned 
in the subcommittee meeting, the cutting of the entire PAAD Unit, including the money 
used to pay for one full-time attorney within the Department of Law, would impact our 
ability to efficiently and effectively pursue RS 2477 and navigability cases. DNR is 
requesting to put approximately half of the positions back into their budget, including 
money for the attorney position. We believe with this minimal number of staff members 
and the money for the attorney position, we can continue effectively representing the 
State of Alaska in this area. 

Of course, if additional cuts are made to the Department of Law's budget, we 
would have to further analyze the impacts and determine what levels we could maintain 
on these and other matters before the department. 

Please feel free to contact me if you have further questions. 

Enclosure 
cc: w/encl. 

Sincerely, 

451-L--
Craig W. Richards 
Attorney General 

Senator Anna MacKinnon (via email) 
Darwin Peterson, Legislative Director, Office of the Governor (via email) 
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Attachment A: Legal Memorandum 

The Proposed Rule exceeds the authority granted to the Environmental Protection 
Agency (EPA) under 11 l(d) of the Clean Air Act (CAA). First, EPA's application of 
§ 111 ( d) to a source category already regulated under § 112 and before finalizing a rule 
under § 111 (b) contradicts the regulatory framework outlined by the statute. Second, the 
Proposed Rule seeks to regulate considerably more than existing sources or air emissions. 
The Proposed Rule would govern the generation, transmission, distribution, sale, and 
consumer use of electricity, effectively preempting state regulation of intrastate electric 
utility service. 

Many states and organizations may raise similar concerns regarding EPA's 
authority to issue this rule; however, these issues are especially acute in Alaska because 
of our unique circumstances. The factual underpiMings for this Proposed Rule do not 
apply here. Consequently, the technical feasibility and impacts analyses EPA has 
provided in this docket are incorrect for Alaska. Given the shortcomings of this proposal, 
EPA should withdraw the Proposed Rule or exempt Alaska from its application. 

I. EPA may not regulate CO2 emissions from power plants under §lll(d) 
of the Clean Air Act. 

A. Having elected to regulate fossil fuel-fired power plants under 
§112 of the Clean Air Act, EPA may not also regulate the same 
source category under §lll(d), 

The Clean Air Act (CAA) prohibits regulation of emissions from a "source 
category" under § 111 ( d) where that source category is already regulated under § 112. 1 

EPA classified power plants a "source category" under §112 in 2000.2 In 2012, under 
§ 112, EPA promulgated the Mercury and Air Toxics Standard for utility power plants. 3 

42 U.S.C. § 741 l(dXl)(A)(i); see Am. Elec. Power Co., Inc. v. Connecticut, 131 S. 
Ct 2527, 2537 n.7 (2011) ("EPA may not employ §741 l(d) if existing stationary sources 
of the pollutant in question are regulated under the national ambient air quality standard 
program,§§ 7408 - 7419, or the 'hazardous air pollutants' program,§ 7412."). 

2 EPA, Notice of Regulatory Finding, 65 Fed. Reg. 79,825, 79,830 (Dec. 20, 2000). 

J EPA, National Emission Standards for Hazardous Air pollutants from Coal- and 
Oil-Fired Electric Utility Steam Generating Units and Standards of Performance for 
Fossil-Fuel-Fired Electric Utility, Industrial-Commercial-Institutional, and SmalJ 
Industrial-Commercial-Institutional Steam Generating Units, 77 Fed. Reg. 9,304 (Feb. 
16, 2012). 

Attachment A 
Page I of 18 
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Given that existing coal-fired power plants are now regulated under §112, what EPA 
recognizes as the "literal'' tenns of the CAA prohibit EPA's effort to impose additional 
regulations on these same sources under § 111 ( d). 4 

8, The conforming amendment cannot override the concurrent 
substantive amendment to §1 1 l(d) to authorize regulation of 
electric generating units already regulated under §112, 

To avoid the literal terms of the § 111 ( d), EPA relies on a clerical error in the 1990 
amendments to §11 l(d). 5 The U.S. House ofRepresentatives and the U.S. Senate passed 
different versions of§ 111 ( d) in the 1990 Amendments. The version passed by the Senate 
included only a conforming amendment to §I l l(d), striking "(l)(A)" from 
"7412(b)(l)(A)" to correct the cross reference. The version passed by the House included 
a substantive amendment to § 111 ( d). The House amendment first struck "or 
7412(b)(l)(A)" from §1 I l(d) and then added "or emitted from a source category which is 

regulated under section 7412" to the enumerated exclusions. Both versions were 
incorporated in the amendments signed by the President and included in the Statutes at 
Large. In keeping with uniform practice, the U.S. Code excludes the conforming 
amendment. 6 EPA reasons that the conforming amendment conflicts with the substantive 
revision, rendering § 111 ( d) ambiguous and subject to EPA 's interpretation. 7 

Contrary to EPA's interpretation, the House and Senate amendments are, in fact, 
compatible. Read together, the two versions prohibit using § 111 (d) as authority to 
regulate both ( 1) source categories actually regulated under § 112, and (2) pollutants 
already subject to regulation under §I 12. EPA can give full effect to both versions of the 
statute. 

To the extent the two versions do conflict, the substantive amendment made by the 
House must control. Where conforming and substantive amendments are inconsistent, the 

4 EPA, Legal Memorandum for Proposed Carbon Pollution Emission Guidelines for 
Existing Electric Utility Generating Units at 26 (EPA Legal Memorandum). 

s 

6 

7 

EPA Legal Memorandum at 20-26. 

Revisor's Note, 42 U.S.C. § 741 l . 

EPA Legal Memorandum at 25-27. 

Attachment A 
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substantive change is given effect and the conforming amendment is ignored as a 
scrivener's error.1 Here, the Senate amendment simply corrected a cross-reference.9 The 
House amendment defined the entities that could be regulated under the section and 
substantively altered the statute. The mistake should not be considered when construing 
the substantive provision. 10 The House version, which prohibits dual regulation under 
both § 111 ( d) and § 112, properly controls. 

C. EPA may not prescribe regulations for existing sources under 
§lll(d) before finalizing regulations for new sources of the same 
type under §lll(b). 

Section 11 l(d) authorizes EPA to prescribe regulations under which states 
establish standards of performance for "any existing source for any pollutant ... to which 
a standard of performance under this section would apply if such source were a new 
source." 11 This provision limits regulation of existing sources under § I 11 ( d) until EPA 
has issued a final rule for "new sources of the same type." 12 Here, EPA identifies the 
ongoing rulemaking dockets for new electric generating units (EOUs) and modified and 
reconstructed EOUs as the§ 11 l(b) predicate. 13 However, these rules must be finalized 
before undertaking the process to issues regulations for existing sources. 

0 8 See, e.g., Revisor's Note, 23 U.S.C. § 104; Revisor's Note, 26 U.S.C. § 105; 

0 

Revisor's Note, 26 U.S.C. § 219; Reviser's Note, 26 U.S.C. § 613A; Revisor's Note, 26 
U.S.C. § 1201; Reviser's Note, 26 U.S.C. § 4973; Reviser's Note, 26 U.S.C. § 6427; 
Revisor's Note, 29 U.S.C. § 1053; Revisor's Note, 33 U.S.C. § 2736; Revisor's Note, 37 
U.S.C. § 414; Revisor's Note, 38 U.S.C. § 3015. 

9 

10 

ll 

Revisor's Note, 42 U.S.C. § 7411. 

See, e.g., Am. Petroleum Inst. v. SEC, 714 F.3d 1,329, 1,336-37 (D.C. Cir. 2013). 

42 U.S.C. § 741 l(d){l)(A)(ii). 

12 Am. Elec. Power Co., Inc. v Connectfcz,t, 131 S.Ct. 2527, 2437 n. 7 (2011 ); See 
EPA, Standards of Performance for Greenhouse Gas Emissions from New Stationary 
Sources: Electric Utility Generating Units, 79 Fed. Reg. 1,430, 1,496 (Jan. 8, 2014) 
(Proposed Rule for New EOUs) (explaining the proposed rule for new sources will serve 
as a necessary predicate for the regulation of existing sources within this source category 
under CAA section 11 l(d)). 

13 Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric 
Generating Units, Proposed Rule, 79 Fed. Reg. 34,830 at 34,852 {June 18, 2014) 
(Proposed Rule). 

Attachment A 
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This statutorily mandated sequence, regulating "new" and modified sources before 
instituting parallel regulations for existing sources, recognizes the reliance and sunk cost 
concerns involved with regulating existing sources. Here, the concurrent rulemaking 
efforts undermine the goal of ensuring the owners or operators of an existing source have 
clear notice of and a chance to prepare for the application of a new regulatory scheme. 
EPA 's reliance on regulations that are not finalized also compromises stakeholders' 
opportunity to comment on the Proposed Rule. Because the § 111 (b) rule for new sources 
has not been finalized, stakeholders cannot know with certainty which existing units will 
be affected by the §11 l(d) proposal. 

This has been a particular challenge for Alaska. For example, EPA proposes 
different applicability criteria for existing and new steam generating units. A new steam 
generating unit would be covered by the 111 (b) rule only if it "was constructed for the 
purpose of supplying, and supplies" a threshold amount of electric output. 14 By 
comparison, and contrary to the intent articulated in the preamble, 15 the proposed §11 l(d) 
rule omits the "and supplies" from the applicability criteria for existing EGUs. 16 If this 
disjuncture persists, EPA would be seeking to regulate existing sources under §11 l(d) 
that would not be regulated as new sources under §1 l l(b). Without a final 11 l(b) rule, 
we cannot evaluate whether one of our coal units will be an "affected EGU." This 
infonnation is critical to understanding the possible impact of the rule in Alaska for 
evaluating what concerns should be raised in our§ 111 (d) our comments. 

II. Even if EPA could properly regulate existing utility generating units 
under §lll(d), the Proposed Rule exceeds EPA's authority. 

14 Proposed Rule for New EGUs, 79 Fed Reg. at 1,511 /1 (proposed 40 CFR 
§60.5509( 1 )). 

IS Proposed Rule, 79 Fed. Reg. at 34,854/2 ("The minimum electricity sales 
condition applies on an BMual basis for boilers and IGCC facilities and over rolling 
three-year periods for combustion turbines (or as long as the unit has been in operation, if 
less)."). EPA also states other than the "commence construction" date, the proposed 
111 (d) rule covers existing sources, that the "meet the applicability criteria for coverage 
under the proposed GHG standards for new fossil fuel-fired EGUs" Proposed Rule, 79. 
Fed. Reg. at 34,854/I (citing Proposed Rule for New EGUs, 79 Fed. Reg. at 1,430). 

16 Proposed Rule, 79 Fed. Reg. 34,954 (proposed 40 C.F.R§§ 60.5795(b)(l)). 
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A. As "standards of performance" the strict emission rates 
proposed exceed EPA's authority to promulgate emission 
guidelines. 

Section 111 ( d) establishes specific roles for EPA and states. First, § 111 ( d) 
authorizes EPA to promulgate regulations establishing the "procedure" under which 
states submit plans for regulating emissions from affected existing sources. 17 In tum, 
state plans establish standards of performance for existing sources. 18 When evaluating the 
sufficiency of state plans, §11 l(d) directs EPA to allow states to vary a standard for a 
particular source in light of cost, practical achievability, remaining useful life, and other 
source specific factors. 19 Only if a state fails to submit a satisfactory plan does § 111 ( d} 
contemplate that EPA would prescribe a plan that establishing standards of 
performance. 20 

EPA proposes specific mandatory "goals," or target emission rates, for each state -
characterizing these numerical limits as "emission guidelines."21 EPA will not adjust the 
mandated emission rate where a state cannot implement one of the building blocks, 
unless the state demonstrates that it cannot achieve the rate by other means - by applying 
the other BSER buildinfi blocks more aggressively or through some other "related, 
comparable measures." Once finalized, EPA does not intend to allow states to alter the 
target emission rates.23 These inflexible emission limits are inconsistent with the state 

Q role defined by Congress in § 111 ( d). 

0 

17 42 U.S.C. § 74 I I (d)( I), 

18 Id; c/42 U.S.C. § 741 l{b)(l)(B) (authorizing EPA to establish Federal standards 
of performance for new sources directly). 

19 42 U.S.C. § 741 l(d)(l); see also 40 C.F.R. § 60.24(t). 

20 42 U.S.C. § 741 l(d)(2); see also 40 C.F.R. § 60.27(c)(3); Cf Alaska Dep't of 
Envtl. Conservation v. EPA, 540 U.S. 461,494 (2004) (ultimate issue in Prevention of 
Significant Deterioration program is whether state agency's determinations are 
"reasonable, in light of the statutory guides and the state administrative record"), 

21 EPA Legal Memorandum at 32. Compare 40 C.F.R. §60.2J(d), discussed in 
EPA's Legal Memorandum at 31, with 42 U.S.C. §741 l(a) (EPA's defin'ition of 
"emission guideline" is nearly identical to the statutory definition of "standard of 
perfonnance" in § 111 of the Clean Air Act.) 

22 Proposed Rule, 79 Fed. Reg. at 34,893. 

23 Proposed Rule, 79 Fed. Reg. at 34,835 ("Once the final goals have been 
promulgated, a state would no longer have an opportunity to request that the EPA adjust 
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EPA argues that states retain the flexibility to apply less stringent standards to 
individual sources because the goals represent an average emission rate for all "affected 
EGUs" in a state. 24 In Alaska, this flexibility does not exist There are only a handful of 
affected sources, very few ratepayers to bear the costs of compliance, and very real 
geographic challenges that limit the compliance options available to our state. Our initial 
evaluation of the rule suggests that, despite recent installation of highly efficient new 
NGCC units and considerable new renewable generation already online, Alaska cannot 
meet the goal with both of the potentially covered coal units operating as planned. This is 
not "flexibility." 

More to the point, § 111 ( d) is properly read to allow a range of actual state-wide 
emission rates achieved through state plans. As a state exercises its authority to adjust 
EPA's "guidelines" for certain sources and classes of sources, affected sources may 
collectively achieve a higher or lower emission rate. EPA 's § 111 (d) regulations must be 
limited to guidelines for source emissions-not absolute, inflexible emission limits. 

B. The proposed rule exceeds EPA's authority to regulate emissions from 
individual sources under the Clean Air Act. 

A "standard of performance" is a source-specific limit. The CAA defines 
"standard of performance" generally as "a requirement of continuous emission reduction, 
including any requirement relating to the operation or maintenance of a source to assure 
continuous emission reduction."25 In§111 specifically, a "standard of perfonnance" is 
defined as "a standard for emissions of air pollutants which reflects the degree of 
emission limitation achievable through the application of the best system of emission 
reduction which (taking into account the cost of achieving such reduction and any nonair 

its CO2 goal."); Id at 34,897-98 (rejecting suggestion that states be allowed to treat 
EPA's goals "as advisory rather than binding"); Id at 34,892 (noting that the emission 
rates promulgated in the final rule will be binding emission guidelines for state plans). 

24 See Proposed Rule, 79 Fed. Reg. at 34,925-26. 

25 42 U.S.C. § 7602(1) (emphasis added). The use of the term "applied" or 
"application" supports the conclusion that standards of performance- and the underlying 
BSER measures - are limited to actions at the source. The term "apply" consistently 
references individual sources in the context of various emission standards. See 42 U.S.C. 
§ 7479(3); 42 u.s.c. § 7501(3). 
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quality health and environmental impact and energy requirements) the Administrator 
detennines has been adequately demonstrated. "26 Consistent with the interpretation of 
.. standard of perfonnance" as a source specific requirement, Congress directed that "In 
applying a standard of performance to any particular source" states may "take into 
consideration, among other factors, the remaining useful life of the existing source to 
which such standard applies."27 A standard of perfonnance is "a requirement" which 
11 l(d) contemplates states "applying" to a "particular source." 

This Proposed Rule would require compliance measures beyond the physical or 
legal control of the emission sources. 28 Of the four measures, or BSER "building blocks" 
used by EPA to establish statewide standards of performance, only the first-heat-rate 
improvements at coal-tired steam generating units- may be executed at an affected 
source. 29 The remaining three "building blocks" involve shifting generation function 
from coal- to gas-fired plants, replacing fossil fuel generation with renewable energy 
resources, and avoiding generation through end-use efficiency measures. 30 In general, 
and in Alaska specifically, the standards of perfonnance assigned in this Proposed Rule 
cannot be achieved through measures at the regulated sources. 

In the Proposed Rule, EPA interprets the use of"system" in "best system of 
emission reduction" to encompass "outside-the-fenceline" measures.31 EPA reasons that 
a "system" is a "set of things"; and, in tum, a "system of emission reduction" is a "set of 
things" which an affected source may utilize to reduce CO2 emissions.32 EPA presumes 
that reducing generation and fuel use at an ·'affected EGU" would reduce the CO2 
emissions from an affected source. 

26 

27 

42 U.S.C. § 741 l(a)(I). 

42 u.s.c. § 741 l(d)(l). 

:!8 Proposed Rule, 79 Fed. Reg. at 34,872 n. 174 ("All end-use sectors (residential, 
commercial, and industrial) are targeted by energy efficiency programs •.. "). 

29 

JO 

JI 

32 

Id at 34,859-62. 

Proposed Rule, 79 Fed. Reg. at 34,862-75. 

Proposed Rule, 79 Fed. Reg. at 34,885-86; EPA Legal Memorandum 36. 

EPA Legal Memorandum 81. 
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EPA's interpretation of"system" conflicts with standard canons of statutory 
interpretation. "The definition of words in isolation ... is not necessarily controlling." 
Rather, interpretation of a word or phrase depends upon reading the whole statutory text, 
considering the purpose and context of the statute, and consulting any precedents or 
authorities that inform the analysis. "33 Here, in the context of emission controls, the 
Clean Air Act consistently refers to "systems" as source-specific measures. 34 There is no 
basis for departing from this usage in §11 l(d). 

EPA's interpretation of ''system" conflicts with the agency's past application of 
§ 111 (d). Only five source categories have been subject to regulation under§ 11 l(d). 35 

Where EPA has regulated existing sources under § 11 1 ( d), the impact of the rule was 
generally limited. In one rule, EPA regulated a source category that contained as few as 

33 Dolan v. U.S. Postal Serv., 546 U.S. 481, 486 (2006). 

34 See 42 U.S.C. § 74100) (conditioning issuance of permits on a showing by the 
owner or operator of each source "that the technological system of continuous emission 
reduction which is to be used at such source will enable it to comply with the standards 
of performance which are to apply to such source . , .... ) (emphases added); 42 U.S.C. 
§ 741 l(b)(5) (limiting the Administrator's authority to require "any new or modified 
source to install and operate any particular technological system of continuous emission 
reduction to comply with any new source standard of performance") ( emphases added); 
42 U.S.C. § 7412(r)(7)(A) (providing that regulations may "make distinctions between 
various types, classes, and kinds of facilities, devices and systems taking into 
consideration factors including, but not limited to, the size, location, process, process 
controls, quantity of substances handled, potency of substances, and response capabilities 
present at any stationary source") (emphases added); 42 U.S.C. § 7479(3) (defining best 
available control technology as an "emission limitation based on maximum degree of 
reduction of each pollutant subject to regulation under this chapter emitted from or which 
results from any major emitting facility, which the pennitting authority, on a case-by-case 
basis, taking into account energy, environmental, and economic impacts and other costs, 
determines is achievable/or such facility through application of production processes and 
available methods, systems, and techniques, including fuel cleaning, clean fuels, or 
treatment or innovative fuel combustion techniques for control of each such pollutant") 
(emphasis added); CAA § 206(a)(2), 42 U.S.C. § 7525(a)(2) ("The Administrator shall 
test any emission control system incorporated in a motor vehicle or motor vehicle engine 
submitted to him by any person .... ") (emphasis added). 

JS EPA Legal Memorandum 9-10. 
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31 sources.36 In another, affected source categories existed in only a limited number of 
states. 37 The only previous application of § 11 I ( d) to regulate a common source category 
was projected to impose annual costs of about $90 million.38 EPA's current §11 l{d) 
proposal, with an annualized of over $8.8 billion and affecting 1,228 sources, will have a 
substantially greater impact than any of these past § 111 { d) regulations. 39 

EPA's interpretation of"system" conflicts with precedent defining the scope of 
compliance measures contemplated by the CAA, The D.C. Circuit previously rejected 
interpretations of "best system of emission reduction" that resulted in aggregate, facility­
wide, emission limits rather than an emission limit for individual sources. In ASARCO v. 
EPA, the court invalidated EPA regulations that would "allow a plant operator who alters 
an existing facility in a way that increases its emissions to avoid application of the NSPSs 
by decreasing emissions from other facmties within the plant. u 4o The court rejected 
EPA's assertion of'"discretion' to define a stationary source as either a single facility or 
a combination of facilities," 41 reasoning: 

EPA has attempted to change the basic unit to which the NSPSs apply from 
a single building, structure, facility or installation the unit prescribed in the 

36 45 Fed. Reg. 26,294 (Apr. 17, 1980); Primary Aluminum: Guidelines for Control 
of Fluoride Emissions from Existing Primary Aluminum Plants, EPA-450/2-78-049b, 
§ 3.1.1, at 3-1 (Dec. 1979). 

37 Final Guideline Document: Control of Fluoride Emissions from Existing 
Phosphate Fertilizer Plants, EPA-450/2-77-005, § 3. I, at 3-5 to 3-15 (Tables 3-3 to 3-6) 
(March 1977) (affected sources found In 17 states); Primary Aluminum: Guidelines for 
Control of Fluoride Emissions from Existing Primary Aluminum Plants, EPA-450/2-78-
049b, § 3.1.1, at 3-3 to 3-5 (Table 3-1) (affected sources found in 16 states). 

)8 61 Fed. Reg. 9,905, 9,916 (March 12, 1996). 

)9 Proposed Rule, 79 Fed. Reg. at 34,839, 34,840; EPA, Regulatory Impact Analysis 
for the Proposed Carbon Pollution Guidelines for Existing Power Plants and Emission 
Standards for Modified and Reconstructed Power Plants at 3-47 (June 2014). 

40 

41 

ASARCO Inc. v. EPA, 578 F.2d 319, 326-27 {D.C. Cir. 1978). 

Id at 326. 
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statute to a combination of such units. The agency has no authority to 
rewrite the statute in this fashion. 42 

Here, by applying standards of perfonnance to the entire power sector rather than 
individual "existing sources," EPA has asserted even broader authority. If EPA cannot 
apply perfonnance standards to several sources at a single industrial site collectively, the 
narrower "best system of emission reduction" cannot be interpreted to encompass 
measures and emission limits applied to the entire electric utility sector. 

Since the publication of this Proposed Rule, the Supreme Court issued a decision 
noting limits on EPA's authority expand the scope of measures that may be required to 
achieve an emission limit. In Utility.Air, the Court upheld EPA's decision to require "best 
available control technology" (BACT) for greenhouse gases emitted by sources already 
otherwise subject to prevention of significant deterioration (PSD) review. 43 The Court 
observed that the petitioners' concerns about unbounded regulatory authority were 
mitigated by limitations on what EPA could reasonably require as BACT stating, "for 
one, BACT is based on 'control technology- for the applicant's "proposed facility," 
therefore it has long been held that BACT cannot be used to order a fundamental redesign 
of the facility."44 The Court's reasoning hinged on the petitioners' failure to demonstrate 
that EPA would implement its proposal broadly and that the relevant emission standard, 
BACT, was limited. 

For several reasons, the Supreme Court's observations with respect to BACT 
should infonn the scope of§ l l l(d) "standards of performance." Both tenns are 
"emission limitations." But BACT represents the most stringent limitation achievable, 
whereas "perf onnance standards" represent the "best system ... adequately demonstrated" 
after taking Into consideration a number of additional factors. 45 BACT is stricter, 
authorizing EPA to apply more burdensome requirements, than a "standard of 
perfonnance." Similarly, the statutory definitions of "emission limitation" and "standard 
of performance" indicate that BACT "emission limitations" encompass a broader range 

42 

43 

44 

Id at 327. 

Utility Air Regulatory Group v. EPA, 134 S.Ct. 2427 (2014) ("Utility Air"). 

Id. at 2448. 

42 U.S.C. § 7479(3); 42 U.S.C. § 7411 (a)( I). 
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of measures than "standards of perfonnance."46 Thus, any constraint on "emission 
limitation," and therefore on BACT, to inside-the-fenceline measures must apply to 
"standards of perfonnance" as well. 47 If EPA cannot define BACT to include measures 
applied to an entity other than the source, EPA cannot define § 111 ( d) standard of 
perfonnance to include a broader universe of compliance strategies. 

C. EPA's reliance on outside the fence measures impermissibly 
preempts state regulation of electric utilities and state energy 
policy. 

EPA's broad interpretation of"standard of performance" and "best system of 
emission reduction" would result in a profound shift in the balance of state and federal 
authority over electric utilities and energy policy. EPA asserts jurisdiction over the 
production and dispatch of electricity by requiring reduced generation from some 
affected EGUs - coal plants - and increased use of gas-fired combined cycle generation, 
renewable generation, and demand side management energy efficiency. The mix of 
electric generation and fuel resources used by the public utility sector is a regulatory field 
beyond the scope of the Clean Air Act, traditionally occupied by the states, and explicitly 
left to the states under the Federal Power Act. 

1. State Authority 

Significant changes in our generation mix would be required to achieve our 
assigned emission rate. Our initial review suggests that Alaska's compliance options 
would be very limited - the premature retirement of at least one coal plant, at great and 
unreasonable expense to ratepayers, may be necessary. EPA's goal also assumes Alaska 
can mandate consumer energy efficiency practices with the impact of avoiding 744 GWh 
of generation (almost a quarter of the total generation from "affected EGUs" in 20 I 2 and 
perhaps a third of "affected EGU" generation in 2030). Our small population and limited 
electric utility infrastructure render the EPA's hypothetical compliance strategies 
impossible to implement at a cost that provides affordable and reliable essential electric 
utility service to Alaska ratepayers . 

.. Compare 42 U.S.C. § 7602(k) and 42 U.S.C. § 7602(1). 

47 Other sources confinn the relationship between BACT in the PSD program and 
"standards of perfonnance" under § 111. For example, Congress restricted EPA's ability 
to rely on data from facilities receiving assistance under the Energy Policy Act of 2005 
when establishing either BACT or standards of perfonnance under the Clean Air Act. 42 
u.s.c. § 15962(1). 
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EPA points to the state role in implementing this rule, suggesting that the 
regulatory framework respects state authority. EPA notes that the "building blocks" are 
measures that some states are already undertaking and48 that the beyond-the-fenceline 
"building blocks" may reduce emissions "by significant amounts and at lower costs" than 
inside-the-fenceline strategies.49 But a state's exercise of Its own policy making 
discretion does not confer authority on a federal agency and EPA may require measures 
only to the extent they are within EPA's power to propose. EPA places great emphasis on 
the "compliance flexibility" the agency believes to be inherent in its approach. While 
EPA may be able to imagine limitless scenarios by which utilities can dispatch generation 
resources to achieve the mandated emission limit, individual states and the utilities they 
regulate are constrained by facts and the Jaws of physics. 

This rule has less compliance flexibility than what is typically allotted to states 
under§ 11 l(d). Section 11 l{d) grants states the authority, in applying a standard of 
perfonnance to particular sources, to take into account the source's remaining useful life 
or other factors. However, in this case, EPA proposes that, given the degree of flexibility 
allegedly inherent in the BSER approach, the statutory allowance for source specific 
considerations will not be allowed. 50 The statutory directive to allow states to take those 
factors into consideration should not be Ignored in any context, but especially here where 
our options arc so limited already. 

These emission limits are not just suggestions, EPA points to its enforcement 
authority. EPA requires that the states' standards of perfonnance must not be less 
stringent than the EPA's emission guideline. 51If a state does not submit an 
implementation plan, or if EPA finds a submitted plan unsatisfactory, the agency will 
then prescribe a federal implementation plan for that state. 52 Presumably, a federal plan 
would apply the "building blocks" to the state in whatever measure EPA believes 
necessary to achieve the assigned emission rate. Such a plan may regulate an affected 
source by establish binding emission limits for coal - and gas-fired power plants. 
Application of the other three components of EPA's "system of emission reductions" 

48 

49 

50 

51 

52 

Proposed Rule, 79 Fed. Reg. at 34,856. 

Proposed Rule, 79 Fed. Reg. at 34,856. 

Proposed Rule, 79 Fed. Reg. at 34,925. 

EPA Legal Memorandum at 3-4. 

42 u.s.c. § 741 l(d)(2). 
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extend EPA's reach to other "affected entities." EPA would regulate dispatch protocols 
and the mix of generation resources and fuels used in a state. Implementation of building 
block three may involve mandatory renewable portfolio requirements that require 
construction of renewable generation resources. A federal implementation plan that 
reflected EPA's BSER determination would also involve EPA mandated efficiency 
standards for consumers of electricity. Moreover, any federally enforceable plan, whether 
authored by a state or EPA, would subject the state, utilities, and numerous other private 
parties to citizen suits to compel compliance with a state or federal plan. 

2. Congress did not authorize EPA to preempt the role of states 
in regulating the power sector or establishing state energy 
policy. 

Given the traditional state role regulating electric utilities and setting energy 
policy, Congress must make an explicit statement of its intention to authorize a federal 
agency to preempt the state's role. 53 Here, Congress has given no clear indication of its 
intent to authorize EPA to invade state authority to decide energy and resource-planning 
policy. Rather, under the "usual constitutional balance," areas of traditional state 
jurisdiction, and that any arguable ambiguity found, must be resolved in the states' favor 
by reference to the "basic principles of federalism." 

However ambiguous the statutory term "system" may be, statutes cannot be read 
so broadly as to extend an agency's reach into an entirely new area of regulation. 
Administrative agencies may not transform limited grants of statutory authority into 
broad mandates on the basis of arguably "ambiguous" statutory terms. The D.C. Circuit 
rejected the Federal Energy Regulatory Commission's recent attempt to regulate retail 
energy demand in the guise of regulating wholesale electric markets.u The court noted 
that FERC's regulation would impair states' exclusive right to regulate retail electric 

53 Bondv. United States, 134 S. Ct. 2077 (2014) (overturning a conviction under the 
implementing legislation for the Chemical Weapons Convention, the Court reasoned 
"because our constitutional structure leaves local criminal activity primarily to the States, 
we have generally declined to read federal law as intruding on that responsibility, unless 
Congress has clearly indicated that the law should have such reach."); American Bar 
Association v. FTC, 430 F.3d 457, 471-72 (D.C. Cir. 2005). 

54 Electric Power Supply Association v. FERC, 153 F.3d 216 (D.C. Cir. 2014). 
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markets and lacked any meaningful "limiting principle."55 Similarly, the D.C. Circuit also 
rejected FERC's attempt to replace the California Independent System Operator 
Corporation's governing board under its authority to regulate "practice[s]" affecting 
"rates and charges" in the wholesale electric markets. 56 The lack of a limiting principle 
on FERC's assertion of authority again undermined the agency's proposed interpretation 
of statutory language. 

In UlflityAir, the Court considered EPA's interpretation of its permitting authority 
under the Act's prevention of significant deterioration preconstruction permitting 
program. 57 EPA interpreted "air pollution" to include greenhouse gases among those 
pollutants that trigger an emitting source's permitting obligation, thereby massively 
expanding the program. The Court held EPA's interpretation unreasonable in part 
"because it would bring about an enormous and transfonnative expansion in EPA's 
regulatory authority without clear congressional authorization.,, 58 

By contrast, when upholding EPA's authority to require BACT to limit GHG 
emitted from sources already regulated under the PSD program in the same decision, the 
Court placed great weight on the fact that EPA had not yet applied the BACT 
requirements in a manner that would have such far reaching consequences: 

[A]pplying BACT to greenhouse gases ... need not result in such a dramatic 
expansion of agency authority, as to convince us that EPA 's interpretation is 
unreasonable. We are not talking about extending EPA jurisdiction over millions 

55 Id. at 221. The lack of a limiting principle was key to the court's reasoning. If this 
justification for FERC's exercise of its authority prevailed, it could authorize virtually 
any intrusion on state retail electric market regulatory authority, allowing FERC to 
mogate broad authority that Congress did not confer. Notably, the connection between 
FERC's area of authority (wholesale electricity market) and the challenged regulation 
(retail energy demand) was considerably more direct than here yet the regulation was 
nonetheless held to exceed the Commission's statutory authority. 

56 California Independent System Operator Corp. v. FERC ("CA/SO''), 372 F.3d 
395, 399 (D.C. Cir. 2004). 

57 

58 

Utility Air, 134 S. Ct. 2427 (2014). 

Id. at 2444. 
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of previously unregulated entities, but about moderately increasing the demands 
EPA (or a state pennitting authority) can make of entities already subject to its 
regulation. And it is not yet clear that EPA' s demands will be of a significantly 
different character from those traditionally associated.with PSD review. In short, 
the record before us does not establish that the BACT provision as written is 
incapable of being sensibly applied to greenhouse gasses. 59 

In sum, the standard of performance in the PSD permitting program - BACT - could not 
be interpreted to bring about a "transformative expansion in EPA's regulatory authority.'' 
This line of authority prohibits EPA 's attempt in this Proposed Rule to interpret the Clean 
Air Act to regulate greenhouse gases in a manner far beyond the usual scope of the 
statute and without any meaningful limiting principle. 

3. Congress explicitly preserved the role of states in regulating 
the electric utility sector in the Federal Power Act. 

Congress expressly reserved regulation of intrastate electric generation and 
transmission to the states. The Federal Power Act (FPA) delineates the respective state 
and federal roles in regulating the electric industry and developing energy policy. While 
states regulate most intrastate matters, interstate electric power transmission and 
interstate wholesale electric sales fall within federal authority. There are a few exceptions 
to this delineation - which are specifically outlined in the statute.60 

EPA argues § 111 ( d) authorizes EPA to regulate inter- and intrastate generation, 
sale, and transmission of electric power because Congress did not expressly constrain it 
from doing so. But "[w]here a problem of interpretation was apparently not foreseen by 
Congress, it is appropriate to consult and be guided by those areas covering the same 
subject where the expression of legislative intent is clcar."61 When Congress passes new 
legislation, "it acts aware of all previous statutes on the same subject."62 Presumably 

59 Utility Air, 134 S.Ct. at 2448-2449. 

60 16 U.S.C. § 824(b)(l); New Yorkv. FERC, 535 U.S. I, 21 (2002). 

61 U.S. v. Stauffer Chem. Co., 684 F.2d 1174, 1187 (6th Cir. 1982); Erlenbaugh v. 
United States, 409 U.S. 239, 245 ( 1972) (statutes "intended to serve the same function" 
are construed together). 

62 Erlenbaugh, 409 U.S. at 244. 
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aware of the FPA when subsequently enacting the Clean Air Act, Congress would not 
have granted EPA broader regulatory authority than that given to FERC without an 
explicit statement. 

Furthennore, the state and federal commissions charged with regulating the energy 
sector are chosen for their subject matter expertise and the respective legislative bodies 
have granted the commissions powers with a view to that subject matter. 63 EPA 's 
authority to regulate air pollution from stationary sources should not be read to cut across 
this complex scheme of federal and state regulation. 

Given the general delineation of state and federal authority and the care taken to 
define those specific areas where federal authority would be asserted over matters 
previously governed by states, § 111 ( d) should not be interpreted to grant EPA authority 
to govern state electric generation and energy-efficiency policies without limit. 64 

Ill. Even If the Clean Air Act did confer broad authority regulate electric 
power, application of the rule to Alaska would be arbitrary and 
capricious. 

EPA's rationale for this rule does not apply to Alaska. As set out in the State of 
Alaska's main comment letter, Alaska's electric utility sector differs in several respects 
from the interconnected and integrated industry described by EPA. In particular, Alaska's 
electric utility sector lacks connectivity - transmission connections between load centers 
and naffected EGUs" are limited. These characteristics are significant in this rulemaking 
because EPA explicitly bases its evaluation of three of the proposed BSER measures on 
the existence of an "integrated electricity system.1165 Applying a rule developed for 
different factual circumstances would be arbitrary and capricious. 

The criteria considered in determining "best system of emission reductions" 
(BSER) include: (I) technical feasibility, including whether the proposed emission levels 
are "achievable" with "adequately demonstrated" technology, (2) cost; (3) health and 

63 CA/SO, 372 F.3d at 404. 

64 CJ Boumediene v. Bush, 553 U.S. 723, 777 (2008) ("If Congress had envisioned 
[Detainee Treatment Act) review as coextensive with traditional habeas corpus, it would 
not have drafted the statute in this manner.") (noting absence of savings clause in that 
Act). 

65 Proposed Rule, 79 Fed. Reg. at 34880. 
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environmental impacts; (2) energy r~uirements.66 EPA must offer a reasonable 
evaluation of these statutory factors. 6 

EPA' s Regulatory Impact Analysis (RIA) and Integrated Planning Model (1PM) 
figured prominently in the agency's evaluation of the BSER criteria. 68 These technical 
documents evaluate the application of the Proposed Rule in the continental U.S. (and 
some Canadian Provinces) but do not include Alaska. Similarly, EPA1s Resource 
Adequac1, and Reliability TSO failed to evaluate the impact of the Proposed Rule in 
Alaska. 6 The record is not entirely silent, however; EPA acknowledges the lack of 
lnfonnation to infonn the BSER analysis for Alaska. 70 

EPA appears to believe the perceived "compliance flexibility" in its building block 
approach adequately accounts for variability in factual circumstances. 71 As noted, the 
existence of flexibility in compliance pathways hinges on specific circumstances. The 
flexibility available to Alaska is limited by the number of EGUs at issue, the role of those 

66 Proposed Rule, 79 Fed. Reg. at 34,890. 

67 See Sierra Club v. Costle, 651 F.2d 298 (O.C. Cir. 1981 ). 

68 Proposed Rule, 79 Fed. Reg. at 34,839/2 (identifying role of RIA and 1PM in 
evaluating degree of emission reductions achievable, costs and benefits), 34,861 n. 119 & 
120 (HRI) 34,864/3 -34,865/1 (outlining role of RIA and 1PM in evaluating re-dispatch), 
34875 ( demand side energy etliciency);34968 (new renewable generation); 34,934/3 
(energy market impacts discussed in RIA); 34,935/1 (RIA evaluates compliance costs); 
34941 (RIA evaluates benefits); 34,949 (RIA provides economic impact analysis and 
evaluation of energy effects; 34,949/3 (RIA provides EPA 's analysis regarding the health 
and ecosystem effects). 

69 See Resource Adequacy and Reliability TSO, EPA-HQ-OAR-2013-0602-0163, 
Appendix C (Maps) (illustrating the regions evaluated in the TSD). 

70 See Regulatory Impact Analysis for the Proposed Carbon Pollution Guidelines for 
Existing Power Plants and Emission Standards for Modified and Reconstructed Power 
Plants, EPA-HQ-OAR-2013-0602-0391, at ES-15 n. 7 (June 2014) ("We do not have 
emission reduction infonnation or air quality modeling available to estimate the air 
pollution health co-benefits in Alaska and Hawaii anticipated from implementation of the 
proposed guidelines."); Id at 3-46 (1PM does not represent electricity markets in Alaska, 
Hawaii, and U.S. territories outside the contiguous U.S. and therefore the costs (and 
benefits) that may be expected from the proposed rule in this [sic] states and territories 
are not accounted for in the compliance cost modeling") 

11 Proposed Rule, 79 Fed. Reg. at 34837; Goal Computation TSD at 19. 
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EGUs in the generation mix, the number of ratepayers to bear compliance costs, 
transmission constraints, climate and geography, as well as other factors will restrict our 
compliance options. The "compliance flexibility" gloss does not resolve our concerns 
about the feasibility and impact of the Proposed Rule in Alaska. 

When promulgating regulations under the Clean Air Act, EPA must articulate a 
reasonable explanation of the specific analysis and evidence relied upon as a basis for the 
rule. 72 A generalized discussion of relevant factors does not satisfy this responsibility -
EPA must explain how it arrived at the specific conclusion. 73 This requirement persists 
even where there is no evidence in the record contradicting the agency's decision. 74 Here, 
EPA's analysis variously excludes or ignores Alaska's utility sector. Furthermore, the 
facts presented in our main comment letter affirmatively demonstrate that the proposed 
measures do not satisfy the statutory criteria in Alaska. Given that Alaska's utility sector 
differs from the industry in the continental U.S. - with respect to the precise 
characteristic that EPA 's BSER analysis relies upon - EPA has not articulated a 
reasonable basis for applying the Proposed Rule to our state. 

72 

7J 

74 

See 8/uewater Network v. EPA, 3 70 F .3d 1, 21 {D.C. Cir. 2004 ), 

Id 

Id. 
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EXECUTIVE SUMMARY 

These comments are submitted by Laurence H. Tribe, professor of constitutional law at 

Harvard Law School and the Carl M. Loeb University Professor at Harvard University, 1 and 

Peabody Energy Corporation.2 

The defects in the Proposed Rule transcend political affiliations and policy positions and 

cut across partisan lines. The central principle at stake is the rule of law - the basic premise that 

EPA must comply with fundamental statutory and constitutional requirements in carrying out its 

mission. The Proposed Rule should be withdrawn. It is a remarkable example of executive 

overreach and an administrative agency's assertion of power beyond its statutory authority. 

Indeed, the Proposed Rule raises serious constitutional questions. 

Both Democrats and Republicans should stand in strong support of the rule of law. And 

both Democratic and Republican Administrations have promoted the prudent use of domestic 

coal in order to reduce dependence on imported oil. In contrast, the Proposed Rule will require a 

dramatic decline in coal-fired generation of electricity, in order to implement EPA's system of 

state-by-state mandates . In fact, under EPA' s plan, the agency envisions that coal generation 

would be eliminated altogether in 12 states. The Proposed Rule thus reverses policies that reach 

back to John F. Kennedy. As Hillary Clinton observed in 2007, "I think you have got to admit 

that coal - of which we have a great and abundant supply in America - is not going away."3 

1 Affiliation provided for identification purposes only. Professor Tribe was retained by Peabody Energy 
Corporation to provide his independent analysis as a scholar of constitutional law. The opinions expressed in these 
comments represent his judgments in that capacity, not views that it would be proper to attribute to Harvard Law 
School or Harvard University. 

2 Peabody Energy Corporation ("Peabody") hereby joins in these comments as a supplement to the 
comments separately submitted by Peabody in this Docket on December 1, 2014, titled "Comments of Peabody 
Energy Corporation." 

3 "An interview with Hillary Clinton about her presidential platform on energy and the environment," 
avai lable at http://grist.org/article/clinton 1/. 
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The Proposed Rule lacks legal basis and represents an improper attempt by EPA 

unilaterally to remake a vast portion of the American economy on the basis of a hitherto obscure 

provision of the Clean Air Act, Section 111 . This section previously has been used in only a 

handful of instances. Nothing like the Proposed Rule has ever been premised on Section 111 

before. Just last Term, in Utility Air Regulatory Group v. EPA,4 the Supreme Court voiced 

powerful concerns regarding EPA' s unilateral assertions of power that are equally apposite here: 

EPA' s interpretation is also unreasonable because it would bring about an 
enormous and transformative expansion in EPA's regulatory authority without 
clear congressional authorization. When an agency claims to discover in a long­
extant statute an unheralded power to regulate "a significant portion of the 
American economy," we typically greet its announcement with a measure of 
skepticism. We expect Congress to speak clearly if it wishes to assign to an 
agency decisions of vast "economic and political significance."5 

The Proposed Rule rests on a fatally flawed interpretation of Section 111. According to 

EPA, in enacting the 1990 amendments to the Clean Air Act, Congress effectively created two 

different versions of Section 111 , and the agency should be allowed to pick and choose which 

version it wishes to enforce. According to EPA, since 1990 the U.S. Code has reflected the 

wrong version of Section 111 , and EPA has discovered a mistake made by the Office of Law 

Revision Counsel of the House of Representatives - the part of Congress responsible for 

compiling enacted bills into statutory books. According to EPA, both the D.C. Circuit and the 

U.S . Supreme Court have previously misinterpreted Section 111. According to EPA, the two 

different versions of Section 111 have created "ambiguity" triggering deference to the agency's 

statutory construction under Chevron U.S.A. , Inc. v. Natural Res. Def Council, Inc. 6 

4 134 S. Ct. 2427 (201 4) . 

5 134 S. Ct. at 2444. 

6 467 U.S. 837 (1984). 
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Every part of this narrative is flawed. The 1990 amendments did not create two different 

versions of Section 111 . The Senate amendment was a substantive amendment, and the House 

amendment was a conforming one that merely updated a statutory cross-reference. Both were 

enacted. Once the Senate amendment was made law, the House amendment was rendered moot, 

as the Office of Law Revision Counsel in the House of Representatives properly concluded. 

Such a situation - where a substantive amendment moots a conforming one - is a familiar 

occurrence in the U.S. Code, and EPA's position would call into question dozens if not hundreds 

of statutory changes throughout the Code. Instead of harmonizing legislation, as Supreme Court 

precedents instruct, EPA's argument would lead to chaos. 

Moreover, EPA's interpretation of Section 111 would raise serious constitutional 

questions . If there were indeed two versions of Section 111, EPA's claim that it is entitled to 

pick and choose which version it prefers represents an attempt to seize lawmaking power that 

belongs to Congress. Under Article I, Article II, and the separation of powers, EPA lacks the 

ability to make law. 

Further, the Proposed Rule violates principles of federalism and seeks to commandeer 

state governments in violation of the Tenth Amendment. It raises serious questions under the 

Fifth Amendment as well, because it retroactively abrogates the federal government's policy of 

promoting coal as an energy source. Private companies - and whole communities - reasonably 

relied on the federal government' s commitment to the support of coal. 

These constitutional concerns eliminate any deference EPA would otherwise receive 

under Chevron. The Proposed Rule lacks any legal basis and should be withdrawn. 
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ARGUMENT 

I. The Proposed Rule Repudiates a Policy of Prudent Coal Use Shared by Democratic 
and Republican Administrations for Decades. 

The Proposed Rule represents a reversal of decades of a bipartisan federal policy 

emphasizing increased use of domestic coal to achieve U.S. energy independence, reduce 

imported foreign oil, and provide the Nation with reliable and affordable electricity. As Hillary 

Clinton observed in 2007, "I think you have got to admit that coal - of which we have a great 

and abundant supply in America - is not going away."7 

Both Democratic and Republican Administrations championed coal throughout the 20th 

century. John F. Kennedy explained, "It would be the height of folly for this nation to permit its 

coal mines to be abandoned - to permit the skills of our miners to be scattered throughout the 

country, in other industries - and to neglect further research and development in this major 

American industry .... We need intensive research on the development and use of our coal 

resources . "8 

After the 1973 Oil Embargo and the 1979 oil crisis, both political parties emphasized the 

responsible development of domestic energy sources. Concerns about energy independence and 

the importance of oil and gas for residential and industrial uses led Congress to enact legislation 

prohibiting power plants from relying on petroleum or natural gas as their primary source of 

7 "An interview with Hillary Clinton about her presidential platform on energy and the environment," 
available at http ://grist.org/article/clinton 1/. 

8 Senator John F. Kennedy, Campaign Speech at Mercer Cnty. W. Va., (May 9, 1959), 
http://www.wvculture.org/history/ I 960presidentialcampaign/newspapers/ 1959051 Obi uefielddailytelegraph.html. 
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power.9 Four years later, Congress restricted construction of new power plants using oil or 

natural gas as a baseload fuel, encouraging reliance on coal. 10 

As a result, national energy and economic policy led to the construction of a greater 

number of new coal plants and the conversion of existing plants to coal-fired electricity 

generation. Federal policy "turned back to coal as an intermediate term (fifty to 100 years) or 

long-term (more than 100 years) energy source." 11 

Coal has been a central tenet of energy policy for every president since Jimmy Carter, 

who urged a "shift to plentiful coal" in order to reduce dependence on foreign oil. 12 President 

Carter promised a certain and consistent policy to provide industry with the confidence necessary 

to make investments to move the U.S. toward energy independence. 13 

President Carter's plan included shifting industry from natural gas to coal in order to 

conserve the former for household use, and set a goal for increasing annual coal production by 

400 million tons. 14 Legislative price interventions in the oil and natural gas markets were 

specifically designed to incentivize the energy industry to shift to coal. 15 Indeed, the program 

pushed for legislation "to assure the greatest possible conversion of utilities and industrial 

9 Energy Supply and Environmental Coordination Act of 1974, Pub. L. No. 93-319, § 2, 88 Stat. 246 (1974) 
(codified at 15 U.S.C. § 792). 

10 Power Plant and Industrial Fuel Use Act of 1978, Pub. L. No. 95-620, 92 Stat. 3289 (1978) (codified at 
42 U.S .C. § 8301 et seq.) . 

11 A. Dan Tarlock, Western Coal in Context, 53 U. COLO. L. REV. 3 l 5, 318 (1982). 
12 Jimmy Carter, Fact Sheet for Address on National Energy Plan Delivered Before a Joint Session of 

Congress (April 20, 1977), available at http ://www.presidency.ucsb .edu/ws/?pid=7373. 
13 Id. ("We can protect ourselves from uncertain supplies by reducing our demand for oil, making the most 

of our abundant resources such as coal, and developing a strategic petroleum reserve . . .. Government policies must 
be predictable and certain. Both consumers and producers need policies they can depend on so they can plan 
ahead."). 

14 Id. 

is Id. 
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installations to coal."16 In addition, the plan "under[took] a major expansion of the Government's 

coal research and development program. The program will focus primarily on meeting 

environmental requirements more effectively and economically, and will seek to expand the 

substitution of coal for gas and petroleum products." 17 

Over the next few months, the federal government created the Department of Energy (in 

August 1977) and took further steps to encourage coal production. 18 Coal was a key component 

of the plan to "encourage production of energy here in the United States." 19 

During this period, the Democratic Party praised coal. The 1980 Democratic Party 

platform stated: 

The Democratic Party regards coal as our nation's greatest energy resource. It 
must play a decisive role in America's energy future. We must increase our use 
of coal .... We must make clean coal conversion a reality. To this end, we will 
assist utilities that are large enough to permit coal conversion while maintaining 
or improving air quality. Coal conversion ... can and must increase the use of 
coal, reduce the demand for oil, and provide employment where jobs are needed 
the most.20 

A bipartisan network of programs, spanning several decades, has fostered investments in 

coal. For example: 

• In 1984, President Reagan established a $750 million "Clean Coal Technology Reserve" 
in the Treasury intended for distribution through the DOE.21 The Clean Coal Technology 
Demonstration Program (CCTDP), under the DOE, was created to disburse these funds.22 

16 Id. 

17 Id. 

18 See President Jimmy Carter, Address to the Nation on Energy delivered on Election Day (Nov. 8, 1977), 
available at http ://millercenter.org/president/carter/speeches/speech-3400. 

19 Id. 

20 I 980 Democratic Platform (August 11, I 980), available at https://patriotpost.us/documents/490. 

21 FYl985 Appropriations, Pub. L. 98-473, 98 Stat. 1860, 1874 (42 U.S.C. §§ 5901 , 8721). 

22 U.S . DEPT. OF ENERGY, MAJOR DEMONSTRATION PROGRAMS: PROGRAM UPDATE 2013, CLEAN COAL 
TECHNOLOGY, A-2 (Sept. 2013), available at 
http://seca.doe.gov/technolo gi es/coal power/cctc/resources/pdfs prog/cctu pdat/DemoPro grams_ CCTU pdate20 13 . pdf. 
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After a separate appropriation ($400 million) in 1985,23 the CCTDP began ongoing long­
term investments in developing coal technology. 

• President Reagan established a panel to advise the Administration on coal technology, the 
Innovative Control Technology Advisory Panel.24 

• The CCTDP matured as it cooperated with EPA on the Clean Air Act Amendments of 
1990. 25 It has responded to shifting environmental priorities, including decreasing GHG 
levels. 26 

• This activity was soon followed by President Bush's comprehensive Energy Policy Act 
of 1992,27 which addressed an entire title to coal, including research and development, 
refinement to reduce emissions, and waste utilization.28 The Act devoted specific 
provisions to international cooperation on coal technologies. 29 

• Through this period, the CCTDP expanded its funding, including over $2 billion between 
1989 and 1992.30 After funding 33 successful programs, the CCTDP gave way to the 
Power Plant Improvement Initiative (PPII) in 2000 in response to widespread brownouts 
and blackouts of the consumer electric grid, and the Clean Coal Power Initiative (CCPI) 
in 2002.31 Through 2009, approximately $1.7 billion has been appropriated for the 
CCPI.32 

• Funds from the American Recovery and Reinvestment Act of 2009 (ARRA) allowed 
DOE to develop further programs to research, develop, and demonstrate coal 
technologies. In 2010, FutureGen 2.0 ($1 billion) began a long-term project to create an 
emission-free coal-fired power plant in Meredosia, Illinois. 33 Compared to the specific 
focus of FutureGen 2.0, the Industrial Carbon Capture and Storage (ICCS) initiative is a 
$1 .5 billion broad-based effort to reduce emissions through both specific projects and 
research, development, and demonstration activities.34 

23 Pub. L. 99- I 90; 99 Stat. 1251 ( 42 U .S.C. § 5903d). 
24 U.S . DEPT. OF ENERGY, MAJOR DEMONSTRATION PROGRAMS: PROGRAM UPDATE 2013, CLEAN COAL 

TECHNOLOGY, at A-2. 

at A-2. 

2s Id. 

26 Id. at A-1 to A-2. 
27 Pub. L. 102-486, 106 Stat. 2776 et seq. 
28 §§ 1301 -13 (106 Stat. 2970-76). 
29 §§ 1321 , 1331-41 (106 Stat. 2976-93). 
30 U.S. Dept. of Energy, Major Demonstration Programs: Program Update 2013, Clean Coal Technology, 

31 Id. at ES-I to ES-2, 1-3. 
32 Id. at 2-1. 
33 Id. at 1-5. 

34 Id. 
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U.S. policy-including under the current Administration-has always strongly favored 

advanced coal technologies. The President voiced his continued support for clean coal 

technology in his 2010 State of the Union Address. 35 EPA has acknowledged that "[c]lean coal is 

an important part of our energy future. "36 Indeed, EPA has included advanced coal technologies 

among its environmental initiatives, and DOE's research on such technologies is listed in EPA's 

Catalog of Environmental Programs 2012.31 The Federal Government's investment in pursuing 

clean-coal technologies has been substantial. The National Energy Technology Laboratory 

(NETL), under the auspices of the DOE, has funded research into clean-coal technology, 

including demonstrations of its viability as one important energy source, for over 25 years.38 

NETL has funded over 1,800 projects totaling over $9 billion, plus a further $5 billion in cost­

sharing with industry.39 

In short, coal has been a bedrock component of our economy and energy policy for 

decades. The Proposed Rule, which manifestly proceeds on the opposite premise, thus 

represents a dramatic change in directions from previous Democratic and Republican 

administrations. 

35 President Barack Obama State of the Union Address (Jan. 27, 2010), available at 
http://www.whitehouse.gov/the-press-office/remarks-president-state-union-address. 

36 (Then) Administrator, U.S. Environmental Protection Agency Lisa Jackson, Statement on the Issuance of 
Further Guidance on Mountaintop Mining, (Apr. I, 2010), available at 
http ://yosemite.epa.gov/opa/admpress.nsf/8d49f7ad4bbcf4ef852573590040b7f6nbcedbd7dd6e34ec852576f800630f 
cf!opendocument. 

37 U.S . ENVIRONMENTAL PROTECTION AGENCY, CATALOG OF ENVIRONMENTAL PROGRAMS 2012, (2012), 
available at http://www.epa.gov/oig/catalog/programs/22.htmJ. 

38 NETL, "Coal," available at http://www.netl.doe.gov/research/coal/. See also Office of Fossil Energy, 
Dep ' t of Energy, Major Demonstration Programs: Program Update 2013 (Sep . 2013) ("DOE Program Update 
20 I 3") (outlining the current status of the major programs funded by DOE), on line at 
http://www. net! .doe. gov /File% 20Library /Research/Coal/Reference %20Shel f/DemoPro grams-CCTU pdate20 13. pd f. 

39 NETL, "Mission/Overview," available online at http ://www.netl.doe.gov/about/mission-and-overview 
(last viewed Oct. 15, 2014). 
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II. The EPA Power Plan Violates Fifth Amendment Due Process and the Takings 
Clause by Threatening to Upset Well-Settled Investment-Backed Expectations 
Developed in Reliance on Long-Standing Federal Policy and by Singling Out a Few 
to Bear Burdens that in Fairness Should Be Borne by Society as a Whole. 

This proceeding is a perfect illustration of the dangers inherent in permitting an unelected agency 

to restructure the U.S. economy on its own and the palpable unfairness of imposing all the costs 

on a small subset of entities within the agency's cross-hairs. The Proposed Rule represents a 

radical shift in federal policy that upsets settled, investment-backed expectations, with no attempt 

by EPA to quantify the climate or environmental benefits from the Proposed Rule. As EPA 

Administrator Gina McCarthy testified before the Senate Environment and Public Works 

Committee on July 23, 2014: "The great thing about this [EPA Power Plan] proposal is that it 

really is an investment opportunity. This is not about pollution control."40 The Regulatory 

Impact Analysis (RIA) for the Proposed Rule states that the impact of "reduced climate effects" 

has been "monetized" but not "quantified. "4 1 In other words, EPA does not claim that the 

Proposed Rule would affect the climate. The mismatch and lack of social benefit distinguish the 

Proposed Rule from other actions by EPA under the Clean Air Act. 

As noted in Part I, supra, the federal government has long encouraged responsible coal 

production, while being fully aware of the potential risks now cited by EPA. In exchange, the 

federal government has profited enormously from coal and has received billions of dollars in 

royalties from its production. Royalty revenue collected by the U.S. Department of the Interior is 

an important part of both federal and state budgets. Under the Mineral Leasing Act of 1920, the 

federal government collects royalties on every ton of coal that is mined on federal lands. The 

40 U.S . House. Energy Commerce Comm. Press Release, Pollution vs. Energy: Lacking Proper Authority, 
EPA Can' t Get Carbon Message Straight (Jul. 23 , 201 4), available at http://energycommerce.house.gov/press­
re1ease/pollution- vs-energy-lacking-proper-authority-epa-can%E2%80%99t-get-carbon-message-straight (emphasis 
added). 

4 1 U.S. EPA, Regulatory Impact Analysis at ES- I I (table ES-5) , 4-2 (table 4- I). 
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Department's Office of Natural Resources Revenue (ONRR) subsequently forwards 

approximately half of these royalty revenues to states, which in tum distribute the money toward 

road construction, schools, universities, communities affected by energy development and 

general funds. 42 States received nearly $2.1 billion from oil, gas, coal and other energy royalties 

in FY2012, according to ONRR.43 More than 460.3 million tons of coal mined on federal lands 

was sold in FY2012, with a total sales value of $8.1 billion. 44 This coal generated more than 

$875 .8 million in royalty revenue. 45 The federal government collected more than $6.8 billion in 

royalties between FY2003 and FY2012.46 

The Fifth Amendment's Due Process and Takings Clauses aim "to prevent the 

government from forcing some people alone to bear public burdens which, in all fairness and 

justice, should be borne by the public as a whole." Eastern Enters. v. Apfel, 524 U.S. 498, 522-

23 (1998); see also Armstrong v. United States, 364 U.S . 40, 49 (1960). But this is precisely the 

purpose of the Proposed Rule: forcing the United States' power plants and energy industry to 

bear the global burden of lessening CO2 emissions. The Proposed Rule demonstrates the risk of 

allowing an unaccountable administrative agency to "make" law and attempt to impose the 

burden of global climate change on an unlucky and unfortunate few . EPA's singling out of a 

mere handful of emitters and limiting (or curtailing) their property is exactly the type of 

overreaching the Fifth Amendment seeks to prevent. As Justice Jackson warned, 

The authority [ vested by the Constitution in a federal branch] must be matched 
against words of the Fifth Amendment that "No person shall be ... deprived of 

42See Ron Wyden Senator for Oregon, Fact Sheet: Federal Coal Royalties and their Impact on Western 
States, (last viewed Oct. 9, 2014 ), available at http://www.wyden.senate.gov/download/coal-royalty-fact-sheet. 

43 Id. 
44 Id. 

45 Id. 

46 Id. 
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life, liberty, or property, without due process of law." . . . One gives a 
governmental authority that reaches so far as there is law, the other gives a private 
right that authority shall go no farther. These signify about all there is of the 
principle that ours is a government of laws, not men, and that we submit ourselves 
to rulers only if under rules.47 

Because the Proposed Rule would reverse decades of federal policy after private industry 

has already committed to its investments, it operates in retroactive fashion to strand the very 

investments the federal government has encouraged and raises grave constitutional concern 

under Penn Cent. Transp. Co. v. New York, 438 U.S. 104, 107 (1978), and Eastern Enters. v. 

Apfel, 524 U.S. 498, 522-23 (1998) (a regulation "may so frustrate distinct investment-backed 

expectations as to amount to a 'taking"'). That the proposed rule is open to comment does not 

dispel or otherwise lessen the constitutional concern. See Bentzion S. Turin, Eastern 

Philosophy: A Constitutional Argument for Full Stranded Cost Recovery by Deregulated Electric 

Utilities, 36 Hous. L. REV. 1411, 1453 (Winter 1999) ("Although it is certainly true that the 

government .. . will often open its decision-making process for comment, in the final analysis , 

regulation by sovereignty proceeds unilaterally, with the government imposing its will on the 

regulated party, with or without the latter' s consent." ). 

In Eastern Enters, a plurality of the Supreme Court distilled from prior case law three 

factors of "particular significance" to the Fifth Amendment inquiry: "the economic impact of the 

regulation, its interference with reasonable investment backed expectations, and the character of 

the governmental action ."48 The remaining Justices applied similar reasoning, although they 

41 Youngsto wn Sheet & Tu.be Co. v. Sawyer, 343 U.S. 579,646 (1952) (Jackson, J., concurring). 
48 Eastern Enters. v. Apfel, 524 U.S. at 523-24. 
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would have framed the inquiry in terms of the Fifth Amendment's Due Process Clause rather 

than its Takings Clause.49 

EPA's Proposed Rule raises serious concerns under all three factors: 

First, the economic impact is severe. The Proposed Rule is unquestionably designed to 

drastically cut and eventually eliminate the use of coal. The economic impact of the rules on 

consumers, communities, and businesses that rely on coal would be substantial. The impact 

would also be discriminatory. It would fall harshly on the Midwestern United States and on 

other selected regions throughout the country, while largely bypassing the coastal areas. In fact, 

the Proposed Rule would not affect Vermont and Washington, D.C. at all. 

The sheer depth of impact and harshness of the Proposed Rule is significant. See Lingle v. 

Chevron U.S.A., Inc., 544 U.S. 528, 538 (2005) ("inquiry turns in large part . .. upon the 

magnitude of a regulation's economic impact and the degree to which it interferes with 

legitimate property interests."). The unprecedented scope of the Proposed Rule raises Fifth 

Amendment "regulatory takings" concerns, in that "while property may be regulated to a certain 

extent, if regulation goes too far it will be recognized as a taking." Pa. Coal Co. v. Mahon, 260 

U.S. 393,415 (1922). 

Second, the Proposed Rule would interfere with reasonable investment-backed 

expectations. To be sure, the federal government in the past has provided financial support to 

various kinds of energy sources. But the Proposed Rule is qualitatively different from previous 

policies. Rather than simply encouraging alternative sources of energy, the EPA Power Plan is 

aimed squarely at stamping out coal. 

49 See 524 U.S. at 539 (Kennedy, J., concurring in the judgment and dissenting in part); id. at 556-58 
(Breyer, J., joined by Stevens, Souter, and Ginsburg, JJ. , dissenting). 
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The phase-out of coal use intended by the Proposed Rule would injure not only coal 

companies, but their employees, customers, and communities. The Proposed Rule unduly 

penalizes them for following the government' s past directive and encouragement to invest in 

coal. This about-face in policy punishes those who relied upon the government, in the same way 

as the regulation held to be an impermissible taking in Ruckelshaus v. Monsanto, 467 U.S. 986 

(1984) (finding a constitutional infringement when the government frustrated statutorily created 

expectations that trade secrets submitted to the government would be kept confidential) . 

Government policies shape business decisions and help determine the reasonableness of 

investment-backed expectations. See Palazzolo v. Rhode Island, 533 U.S. 606, 618 (2001) ; 

Tahoe-Sierra Preservation Counsel Inc. v. Tahoe Regional Planning Agency, 122 S. Ct. 1465, 

(2002). Here, the Proposed Rule represents a 180-degree tum in energy policy. 

Third, the Proposed Rule is highly discriminatory. It forces a select set of victims -

including coal-reliant consumers, communities, regions, businesses and utilities - to bear a 

substantial share of the economic burden for a worldwide public policy objective. The stated 

objective of the Proposed Rule is global in nature. Forcing a narrowly selected set of victims to 

make the proposed reductions in CO2 emissions would have an imperceptible effect on 

worldwide greenhouse gas levels but at an inordinate cost to those of whom the most would be 

demanded. 

The Proposed Rule thus raises serious constitutional questions under the Fifth 

Amendment. 
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III. The Proposed Rule Raises Serious Constitutional Questions Under the Separation of 
Powers, Article I, Article II, and Principles of Federalism. 

A. A Presidential Speech Cannot Provide EPA with the Authority to Adopt the 
Proposed Rule. 

Constitutional questions aside, the Proposed Rule is also beyond EPA's statutory 

authority to adopt. The Proposed Rule is part of EPA's attempt to implement a June 2013 speech 

by President Obama in which he announced the Administration ' s "Climate Action Plan."50 But 

this speech cannot provide EPA with the authority to promulgate the Proposed Rule. Presidential 

speeches do not have the force of law; indeed, the Supreme Court has dismissed them even as 

aids to statutory interpretation.51 A President' s public speech "is an insufficient basis for the 

exercise of lawful authority by executive agencies."52 

B. The Proposed Rule is Invalid Under Section lll(d) of the Clean Air Act. 

On its face, the Proposed Rule violates Section 111 of the Clean Air Act, 42 U.S.C. § 

7411, because the statute expressly forbids the regulation of any air pollutant emitted from a 

source category that EPA already regulates under Section 112 of the Clean Air Act, 42 U.S.C. § 

7412. Section l ll(d) (1) provides: 

The Administrator shall prescribe regulations which shall establish a 
procedure similar to that provided by section 7410 of this title under which each 
State shall submit to the Administrator a plan which 

(A) establishes standards of performance for any existing source for any 
air pollutant 

·(i) for which air quality criteria have not been issued or which is not 
included on a list published under section 7408 (a) of this title or emitted from a 
source category which is regulated under section 7412 of this title .. .. 53 

50 Seehttp://www.whitehouse.gov/climate-change. 
51 See Horne v. Flores, 557 U.S. 433,459 n.8 (2009). 
52 American Fed'n of Gov't Emps., AFI.r-C/0 v. Freeman, 498 F.Supp. 651 , 658 (D.D.C.1980). 
53 42 U.S.C. § 741 l (d) (emphasis added). Section 11 l (d) contains an additional limitation. Section 11 l (d) 

permits regulations for existing sources only if there already exist corresponding regulations for subsection (b) 
"new" sources. There must be a "standard of performance under [§ 7411 that] would apply if such existing source 
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Stationary power plants are already a source category regulated under Section 112 of the 

CAA. EPA categorized power plants as part of a "source category" under Section 112 in 2000.54 

In February 2012, EPA promulgated a new national emission standard for power plants under 

Section 112.55 Earlier this year, the D.C. Circuit upheld EPA's rule under Section 112.56 

Accordingly, the plain text of Section 111 (d) flatly and unambiguously prohibits the 

Proposed Rule. As the Supreme Court opined in Am. Elec. Power Co. v. Connecticut: "EPA 

may not employ§ 741 l(d) if existing stationary sources of the pollutant in question are regulated 

under the national ambient air quality standard program, §§ 7408-7410, or the 'hazardous air 

pollutants' program, § 7412."57 

C. EPA's Asserted "Ambiguity" Creates a Serious Constitutional Question. 

EPA acknowledges that a "literal" application of Section 111 (d) would preclude the 

Proposed Rule. 58 Its Legal Memorandum explains: 

As presented in the U.S . Code, the Section 112 Exclusion appears by its terms to 
preclude from section 11 l(d) any pollutant if it is emitted from a source category 
that is regulated under section 112. The U.S. Code version of 111 (d) can be read 

were a new source." 42 U.S.C. § 74JJ(d)(l)(A)(ii). Currently, there is no Jll(b) regulation applicable to "new" 
stationary sources of CO2 that would correspond to the proposed 11 l(d) regulations. EPA acknowledges that 
111 (b) regulations for CO2 are a necessary prerequisite and has stated that it intends to complete at least one of two 
Section 11 J(b) regulations concerning CO2 emissions from new fossil fuel-fired EGUs before it finalizes the current 
11 I (d) rulemaking, in order to satisfy what it acknowledges is a "requisite predicate for" the 111 (d) rules. Legal 
Memo (rev. 2) at 6. 

54 See 65 Fed. Reg. 79,825, 79,830 (Dec. 20, 2000). 
55 See National Emission Standards for Hazardous Air Pollutants From Coal- and Oil-Fired Electric Utility 

Steam Generating Units and Standards of Performance for Fossil-Fuel Fired Electric Utility, lndustrial-Commercial­
Institutional, and Small Industrial-Commercial-Institutional Steam Generating Units, 77 Fed. Reg. 9,304 (Feb. 16, 
2012). 

56 See White Stallion Energy Ctr., LLC v. EPA , 748 F.3d 1222 (D.C. Cir. 2014). 
57 131 S. Ct. 2527, 2537 n.7 (201 !). 

58 Legal Memorandum for Proposed Carbon Pollution Emission Guidelines for Existing Electric Utility 
Generating Units ("Legal Memorandum"), at 26 available at http://www2.epa.gov/carbon-pollution-standards/clean­
power-plan-proposed-rule-legal-memorandum. 
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to provide that the provision would not cover GHGs because GHGs are emitted 
from EGUs and EGUs are a source category regulated under section 112.59 

Given that the plain reading of Section 11 l(d) prohibits the Proposed Rule, EPA relies on 

what it calls "an ambiguity in the provisions of Section 11 l(d)(l)(A)(i), arising from Congress ' 

simultaneous enactment of two separate versions of this provision."60 EPA thereby seeks to 

trigger the interpretative deference described in Chevron U.S.A., Inc. v. Natural Res. Def 

Council, Inc., 467 U.S. 837 (1984). 

Importantly, EPA makes no effort to identify anything that would normally be described 

as an "ambiguity" - namely, the existence of more than one possible meaning in the language 

that appears in a statutory provision enacted by Congress, a provision that all accept as the 

starting point for analysis. Rather, EPA employs the concept of "ambiguity" in an entirely novel 

way, one not found in any decision applying Chevron deference. According to EPA, "[t]he 

confusion arises · because two different amendments to Section 111 ( d) were enacted in the 1990 

CAA Amendments," and "the U.S. Code does not accurately reflect what was enacted - it 

presents only one of the two amendments."6 1 Thus, EPA contends that there are effectively two 

versions of Section 111 (d), one in the U.S. Code and the other the Statutes at Large. According 

to EPA, the enactment of "two versions" of Section 111 allows the agency to pick which one it 

wishes to enforce.62 This altogether novel use of the "ambiguity" prerequisite for Chevron 

deference is flawed for numerous reasons and raises grave constitutional questions . 

Because of these constitutional questions, EPA is not entitled to deference under 

Chevron. The Supreme Court has instructed that deference to an agency's interpretation is not 

59 Legal Memorandum at 2 1. 
60 Legal Memo (rev. 2) at 5. 

61 Id. 

62 Legal Memorandum at 23 . 

... 
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appropriate where it would raise a serious constitutional issue.63 Statutes and regulations must 

be construed to avoid serious constitutional doubt.64 "[D]eference to an agency interpretation is 

inappropriate not only when it is conclusively unconstitutional, but also when it raises serious 

constitutional questions. "65 EPA is not entitled to deference under this standard. 

1. EPA's Interpretation Ignores Basic Principles of Statutory 
Construction. 

At the outset, EPA's interpretation runs headlong into a fundamental rule of statutory 

interpretation: agencies must attempt to reconcile or harmonize statutory provisions, rather than 

asserting the power to decide which provision they would prefer to enforce.66 

The history of the 1990 amendments shows that it is very easy to harmonize the House 

and Senate provisions. Prior to 1990, Section 111 (d) prohibited EPA from regulating under that 

Section "any air pollutant" "not included on a list published under ... 112(b)(l)(A)."67 In other 

words, the pre-1990 prohibition on EPA' s Section 111 ( d) authority focused on whether the 

63 See Edward J. DeBartolo Corp. v. Fla. Gulf Constr. Trades Council, 485 U.S. 568, 574-75 (1988) 
(noting that a "statutory interpretation by the Board would normally be entitled to deference" under Chevron but not 
deferring to the Board's interpretation because it would raise a serious constitutional issue that could be avoided 
through an alternative interpretation); see also Solid Waste Agency of N. Cook Cnty v. United States Army Corps of 
Eng'rs, 531 U.S. 159, 172 (2001) (choosing to "read the statute as written to avoid the significant constitutional and 
federalism questions raised by [the Army Corps of Engineers ' ] interpretation, and therefore [to] reject the request for 
administrative deference" ). 

64 See, e.g. , Bond v. United States, 134 S. Ct. 2077, 2087 (2014) (rejecting the government's interpretation 
of a criminal statute, because the Court concluded that giving the statute the sweeping construction sought by the 
prosecutor would have triggered serious constitutional questions (indeed , the concurring Justices would have 
declared the statute unconstitutional outright)); Adoptive Couple v. Baby Girl, 133 S. Ct. 2552, 2565-71 (2013) 
(Thomas, J., concurring) (recasting the entire majority holding as compelled by constitutional avoidance) ; Ariz. v. 
Inter Tribal Council of Ariz., Inc. , 133 S. Ct. 2247, 2257-59(2013) (extending avoidance canon to find that "validly 
confe1Ted discretionary executive authority is properly exercised ... to avoid serious constitutional doubt"); Elgin v. 
Dep't of Treasury, 132 S. Ct. 2126, 2130-40 (2012) (avoiding constitutional dilemma by interpreting Civil Service 
Reform Act to require exclusive judicial review through the Federal Circuit, including constitutional cha]]enges to 
statute); Skilling v. United States, 561 U.S . 358, 408-09 (2010) (adopting limiting construction of honest-services 
statute in order to avoid due process problems) . 

65 U.S. WEST, Inc. v. FCC, 182 F.3d 1224, 1231 (1999), cert. denied, 530 U.S. 1213 (2000). 

66 See POM Wonderful LLC v. Coca-Cola Co., 134 S. Ct. 2228, 2237 (2014) ; Branch v. Smith, 538 U.S . 
254, 273 (2003) (quoting Posadas v. Nat'l City Bank, 296 U.S . 497,503 (1936)) . 

67 42 u.s.c. § 7411 (d) ( 1987). 
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pollutant was amenable to regulation (not listed under Section 112), as opposed to whether EPA 

had actually regulated the source of the pollutant under Section 112. 

In 1990, the House-Senate Conference Committee included two separate changes to 

Section 111 ( d)(l) - one from the Senate bill, and the other from the House bill - in the final 

version of the legislation, which was subsequently passed by both chambers of Congress and 

signed by the President. 

The House Amendment made a substantive change to Section 11 l(d) by replacing the 

cross-reference to "112(b)(l)(A)" with the language that now appears in the U.S. Code-the 

language providing that EPA may not regulate the "emission" of "any pollutant" from "a source 

category which is regulated under section 112."68 The amendment changed the restriction in 

Section 111 ( d) from one triggered by hazardous air pollutants amenable to regulation to one 

triggered instead by source categories actually being regulated under Section 112. 

The second amendment (which originated in the Senate) operated by "striking 

'[l 12](b)(l)(A)' and inserting in lieu thereof '[l 12](b)."'69 The Senate Amendment appears 

much later in the Statutes at Large among a list of purely clerical changes made in 1990, entitled 

"Conforming Amendments."70 "Conforming Amendment[s]" are "amendment[s] of a provision 

of law that [are] necessitated by the substantive amendments or provisions of the bill."71 They 

effectuate the sorts of ministerial changes required to clean up a statute after it has been 

68 Pub. L. No. 101-549, § 108(g), 104 Stat. 2399 (1990) . 
69 Pub. L. No. 101-549, § 302(a) . 
70 Pub. L. No. 101-549, § 302(a), 104 Stat. 2399 (1990) . 
71 Senate Legislative Drafting Manual § I 26(b)(2)(A). 
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substantively amended.72 These "include[] amendments, such as amendments to the table of 

contents, that formerly may have been designated as clerical arnendments."73 

Consistent with its description as merely a conforming amendment, the Senate 

Amendment sought simply to bring up to date Section 111 (d)' s cross-reference to Section 

112(b)(l)(A). Other substantive amendments to the Clean Air Act in 1990 had already 

eliminated Section 112(b)(l)(A) and replaced it with Sections 112(b)(l), 112(b)(2), and 

112(b)(3). The conforming amendment was ostensibly necessitated by those substantive 

amendments and therefore sought merely to account for those changes by "striking 

' [l 12](b)(l)(A)' and inserting in lieu thereof ' [112](b) ."'74 

The Senate conforming amendment cannot reasonably be interpreted as casting any doubt 

on the plain terms of Section 111 (d) in the U.S . Code. Once Section 111 (d) had been 

substantively amended by the House Amendment (which was included in the conference 

legislation and enacted into law), the conforming Senate Amendment was no longer necessary. 

That is why the U.S. Code includes the notation that the clerical entry here "could not be 

executed."75 Indeed, in 2005 EPA itself expressly recognized that the second, clerical 

amendment was "a drafting error and therefore should not be considered."76 

The net result of the amendments is the statute now in the U.S. Code. The original statute 

permitted regulation of "any air pollutant" "not included on a list published under . . . 

[7412](b)(l)(A)."77 In 1990, "[7412](b)(l)(A)" was replaced with "or emitted from a source 

72 Id. 

13 Id. 

74 Pub. L. No. 101-549, § 302(a). 
75 Revi sor's Note, 42 U.S.C. § 7411. 
76 70 Fed. Reg. at 16,031 . 
77 84 Stat. at 164. 
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category which is regulated under section [7412]."78 Those amendments are accurately reflected 

in the U.S . Code: 

The Administrator shall prescribe regulations ... under which each State shall 
submit to the Administrator a plan which (A) establishes standards of 
performance for any existing source for any air pollutant ... which is not included 
on a list published under section 7408(a) of this title or emitted from a source 
category which is regulated under section 7412 of this title.79 

Importantly, this approach does not "negate" or ignore the Senate amendment. It simply 

recognizes that the cross-reference to subsection l 12(b)(l)(A) that the Senate (conforming) 

amendment sought to make had already been removed by the first, substantive amendment-and 

had been replaced by the language that now appears in the U.S. Code. Such a situation is 

relatively unremarkable. In fact, this phenomenon is common in complex legislative schemes. 

The U.S. Code contains numerous examples of the precise "error" that occurs here: a clerical 

amendment rendered moot by substantive amendments, and in each case the clerical amendment 

was excluded because it "could not be executed."80 

Even under EPA's reading, the limitations in the House and Senate amendments are 

entirely compatible with each other. The House amendment prohibits EPA from regulating, 

78 104 Stat. at 2467. 
79 42 u.s.c. § 741 l(d)(l) . 
80 See, e.g., Revisor's Note, 5 U.S.C. app. 3 § 12; Revisor's Note, 7 U.S.C. § 2018; Revisor's Note, 8 

U.S.C. § 1324b; Revisor 's Note, 10 U.S.C. § 869; Revisor 's Note, 10 U.S.C. § 1074a; Revisor's Note, 10 U.S.C. § 
1407; Revisor's Note, 10 U.S.C. § 2306a; Revisor' s Note, 10 U.S.C. § 2533b; Revisor's Note, 11 U.S.C. § 101 ; 
Revisor's Note, 12 U.S.C. § 1787; Revisor's Note, 12 U.S.C. § 4520; Revisor's Note, 14 U.S.C. ch. 17 Front Matter; 
Revisor 's Note, 15 U.S .C. § 1060; Revisor's Note, 15 U.S.C. § 2081 ; Revisor's Note, 16 U.S.C. § 230f; Revisor's 
Note, 18 U.S.C. § 1956; Revisor's Note, 18 U.S.C. § 2327; Revisor' s Note, 20 U.S.C. § 1226c; Revisor's Note, 20 
U.S .C. § 1232; Revisor's Note, 20 U.S.C. § 4014; Revisor 's Note, 21 U.S.C. § 355; Revisor' s Note, 22 U.S.C. § 
2577; Revisor' s Note, 22 U.S.C. § 3651; Revisor 's Note, 22 U.S.C. § 3723; Revisor 's Note, 23 U.S .C. § 104; 
Revisor's Note, 26 U.S .C. § 105; Revisor's Note, 26 U.S.C. § 219; Revisor's Note, 26 U.S.C. § 613A; Revisor 's 
Note, 26 U.S.C. § 1201; Revisor 's Note, 26 U.S.C. § 4973; Revisor's Note, 26 U.S.C. § 6427; Revisor' s Note, 29 
U.S.C. § 1053; Revisor' s Note, 33 U.S.C. § 2736; Revisor's Note, 37 U.S.C. § 414; Revisor's Note, 38 U.S.C. § 
3015; Revisor's Note, 39 U.S .C. § 410; Revisor's Note, 40 U.S .C. § 11501; Revisor' s Note, 42 U.S.C. § 218; 
Revisor' s Note, 42 U.S.C. § 300ff-28; Revisor ' s Note, 42 U.S.C. § 3025; Revisor's Note, 42 U.S.C. § 5776; 
Revisor' s Note, 49 U.S.C. § 47115 . 
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under § 11 l(d), any pollutants emitted from sources in a source category already regulated under 

§ 112; the Senate amendment forbids EPA from regulating, under § 11 l(d), any hazardous air 

pollutants, regardless of whether they are emitted from a source in a category regulated under § 

112. Both restrictions on EPA' s authority can be applied together, with no conflict. EPA may 

give effect to both restrictions by construing the two amendments as jointly prohibiting EPA 

from regulating under§ 11 l(d) any hazardous air pollutants already regulated under§ 112, as 

well as any emissions of any pollutants from a source in "a source category which is regulated 

under§ 112." 

2. EPA's Interpretation is Contrary to Settled Judicial Constructions of 
the Statute. 

No court since 1990 has endorsed EPA' s interpretation of Section 111 . For example, the 

D.C. Circuit rejected EPA's interpretation in New Jersey v. EPA, 517 F.3d 574, 583 (D.C. Cir. 

2008). In that case, the D.C. Circuit vacated a state-by-state standard mandate under Section 

111 ( d) for existing power plants because such plants were listed for regulation under the Act's 

Section 112 national emission standard program, and did so even though EPA had not yet issued 

actual standards for power plants under Section 112 and even though neither the listing decision 

nor the decision to regulate power plants using national standards rather than by mandating state­

by-state standards had yet been subject to judicial review. 81 

Three years later, the Supreme Court similarly opined that Section 111 (d) forbids EPA 

from adopting a rule "if existing stationary sources of the pollutant in question are regulated 

under ... the 'hazardous air pollutants' program, § 7412."82 EPA's interpretation of Section 

81 New Jersey v. EPA , 517 F.3d at 583. ("EPA promulgated the CAMR regulations for existing EGUs under 
section 111 (d), but under EPA's own interpretation of the section, it cannot be used to regulate sources listed under 
section 112; EPA thus concedes that if EGUs remain listed under section 112, as we hold , then the CAMR 
regulations for existing sources must fall."). 

82 Am. Elec. Power, Inc. v. Connecticut, 131 S. Ct. 2527, 2537 n.7 (2011 ). 
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111 (d) thus runs directly counter to the decisions of the U.S. Supreme Court and of the D.C. 

Circuit. 

The Supreme Court's recent holding in Util. Air Regulatory Grp. v. EPA, 134 S. Ct. 2427 

(2014)("UARG"), voiced powerful concerns regarding EPA' s unilateral assertions of power. 

The Court held that EPA lacks authority to "tailor" the CAA's unambiguous numerical 

thresholds of 100 or 250 tons per year to accommodate its GHG-inclusive interpretation of the 

triggers permitting it to set limits (despite the practical arguments made by the four partial 

dissenters). 83 The Court said that "[a]n agency may not rewrite clear statutory terms to suit its 

own sense of how the statute should operate."84 "We are not willing to stand on the dock and 

wave goodbye as EPA embarks on a multiyear voyage of discovery"85 about how it wants to 

regulate greenhouse gases . It was "patently unreasonable - not to say outrageous - for EPA to 

insist on seizing expansive power that it admits the statute is not designed to grant."86 The Court 

accused the agency of "laying claim to extravagant statutory power over the national 

economy. "87 

The concerns expressed in UARG are equally relevant here. The power asserted by EPA 

to choose between two versions of Section 11 l(d) - and to pick the one that the U.S. Code has 

not codified since 1990 - represents an extravagant and impermissible overreach by the agency. 

83 Id. at 2445 . 
84 Id. at 2446. 

85 Id. 

86 Id. at 2444. 

81 Id. 
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3. EPA's Interpretation Raises Grave Separation of Powers Issues by 
Allowing it to Second-Guess the U.S. Code's Codification. 

Under EPA's approach, the statute would lead to an administrative nightmare that would 

raise serious constitutional questions. First, EPA' s approach would raise separation of powers 

concerns by according no weight to the judgment of the Office of Law Revision Counsel as to 

how the 1990 amendments should be construed when using the U.S. Code. 

The Office of Law Revision Counsel, operating under the authority of the Speaker of the 

House of Representatives, is responsible for translating enactments from the Statutes at Large 

into the U.S. Code. "After laws are passed by Congress and signed by the President, they are 

published in chronological order in the Statutes at Large, which serve as ' legal evidence' of the 

law. But 'because that chronological arrangement isn ' t efficient for researchers,' the statutes are 

arranged by subject matter for publication in the U.S . Code."88 Broadly speaking, the Statutes at 

Large collect enacted laws in chronological order, and then the United States Code transforms 

them into subject-based titles. 

The determinations of the Office of Law Revision Counsel may be questioned only 

where they are objectively inconsistent with the contents of the Statutes at Large. 89 Here, the 

standard for second-guessing the U.S. Code version of Section 111 (d) cannot be met. EPA is 

wrong to suggest that the two amendments create an inconsistency or even any genuine 

ambiguity. The Statutes at Large do not reflect two separate versions of Section 111 (d), and the 

U.S. Code cannot (and does not) override that clarity. Rather, the Statutes at Large simply 

disclose a substantive amendment and a conforming (or clerical) amendment that, when properly 

88 Gonzalez v. Vilt. of West Milwaukee, 671 F.3d 649, 661 n.6 (7th Cir. 2012) (citations and internal 
brackets omitted). 

89 See United States v. Welden, 377 U.S . 95, 98 n.4 (1964); Stephan v. United States, 31 9 U.S. 423, 426 
(1943); Warner v. Goltra , 293 U.S. 155, 160 (1934). See generally Mary Whisner, The United States Code, Prima 
Facie Evidence, and Positive Law, 101 Law Libr. J. 545, 546-47 (2009). 
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applied one after the other, reveal that the clerical entry cannot be executed. The U.S. Code 

properly reflects the first (substantive) amendment but not the second (clerical) amendment, 

which "could not be executed" because of the substantive amendment.90 Such a degree of 

statutory clarity should end the matter. 

EPA wishes to engage the deferential second step of the Chevron analysis in order to 

create an ambiguity at the first step that otherwise would not exist. Such a rearrangement of the 

Chevron steps ignores the fact that "[i]t is emphatically the province and duty of the judicial 

department" - not an administrative agency - " to say what the law is."91 For this reason, "If the 

intent of Congress is clear, that is the end of the matter." Chevron, 467 U.S. at 842-43. Even pre­

Chevron, when the Internal Revenue Service promulgated a regulation based on a version of the 

U.S. Code that contained a paragraph that Congress had deleted in conference, the Third Circuit 

had no problem whatsoever finding the authoritative reading in the Statutes at Large and 

invalidating the regulation as unauthorized by law.92 The Statutes at Large, properly applied 

according to the Revisor's Notes, are unambiguous, leaving no room for Chevron step-two 

deference for a rewriting of the U.S. Code (which is likewise unambiguous). 

To allow EPA to use the deferential Chevron standard to override or second-guess the 

ordered process of the Office of Law Revision Counsel would raise serious separation of powers 

concerns. The Supreme Court has steadfastly refused to look behind the evidence of an enrolled 

bill to inquire whether the journals of Congress support the enactment: The enrolled bill is 

90 Revisor's Note, 42 U.S.C. § 7411. 
91 Marbury v. Madison, 5 U.S. (I Cranch) 137, 177 (1803). 
92 Royer's, Inc. v. United States, 265 F.2d 615, 618 (3d Cir. 1959). See also Loving v. l.R.S., 742 F.3d 1013, 

1022 (D.C. Cir. 2014) ("In our judgment, the traditional tools of statutory interpretation- including the statute ' s 
text, history, structure, and context-foreclose and render unreasonable the IRS's interpretation of Section 330. Put 
in Chevron parlance, the IRS 's interpretation fails at Chevron step I because it is foreclosed by the statute."). 
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sufficient proof in itself.93 The Court warned of the uncertainty and instability that would result if 

every person were "required to hunt through the journals of a legislature to determine whether a 

statute, properly certified by the speaker of the house and the president of the senate, and 

approved by the governor, is a statute or not."94 Such an intrusion into the legislative process is 

well outside the authority of the judicial branch, extending far beyond the Marbury charge. Here, 

EPA demands that the Court look past not only the clear wording of the U.S. Code and the 

Statutes at Large, but into a clerical amendment which the Reviser of the Code specifically said 

"could not be executed."95 Reviser' s notes traditionally guide interpretation of statutes.96 There is 

no authority supporting EPA' s view that Section 1 ll(d) is ambiguous; a demand that a court 

create such an ambiguity in service to administrative goals violates the separation of powers . 

4. EPA's Interpretation Raises Grave Questions Under Article I and 
Article II. 

If EPA were permitted to choose which of the two versions of Section 111 it preferred to 

enforce, the agency would move beyond its proper role of ensuring that the law is faithfully 

executed and instead assume lawmaking power. EPA seeks to rely on what it calls "the 

flexibilities inherent in CAA section 111 (d),"97 but any flexibilities in the statute cut against 

EPA. If Section 11 l(d) really contained two separate versions of the Section 112 Exclusion, and 

if EPA were free to pick and choose which version it wanted to enforce, then EPA would be 

going well beyond its duty to execute the law duly enacted by Congress and instead fabricating 

93 See Marshall Field & Co. v. Clark, 143 U.S. 649, 670-80 (1892) (holding that federal courts will not 
inquire into whether an enrolled bill was the bill actually passed by Congress). 

94 Id. at 677 (citation omitted). 
95 Revisor's Note, 42 U.S .C. § 7411. 
96 See Muniz v. Hoffman, 422 U.S. 454, 469-72 & nn. 9-11 (1975). 
97 79 Fed. Reg. 34,833 (June 18, 201 4) . 
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an imperrnissibly broad delegation of authority and then acting on it -in effect, asserting the 

power to "make Jaw." 

As the Supreme Court stated in UARG: 

Under our system of government, Congress makes Jaws and the President, acting 
at times through agencies like EPA, "faithfully execute[s]" them. The power of 
executing the Jaws necessarily includes both authority and responsibility to 
resolve some questions left open by Congress that arise during the law's 
administration. But it does not include a power to revise clear statutory terms that 
turn out not to work in practice. 98 

"Agencies exercise discretion only in the interstices created by statutory silence or 

ambiguity .... "99 

Hence, if Congress had indeed enacted two different versions of Section 11 l(d) in 1990, 

Chevron would confirm in EPA a wholly extra-constitutional latitude to choose between them. 

Chevron allows an agency to fill interstitial gaps in a statutory scheme, or to resolve ambiguities 

in the terms of a statute, not to choose which of two competing versions of a statute the agency 

wishes to make legally operative. The latter task is the exclusive responsibility of the legislature, 

subject to judicial interpretation by the courts. By choosing to execute what it describes as the 

"Senate" version of Section 11 l(d), EPA is choosing to effectively repeal or to nullify the 

"House" version. Needless to say, not even Congress is authorized to legislate by tossing two 

substantively different versions of a Jaw into the air and empowering an executive agency to 

decide which one to catch and run with. 

Under Article I and the separation of powers, "the lawmaking function belongs to 

Congress" and may not be handed off to or appropriated by "another branch or entity.',1oo 

98 134 S. Ct. at 2446. 

99 Id. 

100 Loving v. United States, 517 U.S . 748, 758 (1996). 
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"Legislative power is nondelegable. Congress can no more delegate some of its Article I power 

to the Executive than it could delegate some to one of its committees. What Congress does is to 

assign responsibilities to the Executive . ... " 101 The distinction is between impermissible 

delegation of lawmaking functions and permissible delegations of responsibility to execute or 

administer the laws: 

The true distinction . . . is between the delegation of power to make the law, 
which necessarily involves a discretion as to what it shall be, and conferring 
authority or discretion as to its execution, to be exercised under and in pursuance 
of the law. The first cannot be done; to the latter no valid objection can be 
made. 102 

This bedrock principle, one familiar to anyone who has taken an elementary civics class 

in any halfway adequate high school, has particular relevance when administrative agencies seek 

to expand their statutory mandates via Chevron deference. Here, EPA is flagrantly refusing to 

execute the House version of Section 111 (d) and is instead seeking to operate as a junior-varsity 

unicameral legislature. As Justice Kennedy has opined, "[i]f agencies were permitted unbridled 

discretion, their actions might violate important constitutional principles of separation of powers 

and checks and balances. To that end the Constitution requires that Congress' delegation of 

lawmaking power to an agency must be 'specific and detailed. "' 103 The requirement of "specific 

and detailed" delegations is sometimes applied loosely, and broad delegations have become 

increasingly common. But it would be a category error of the first order to confuse a broad 

delegation of power to carry into effect a law Congress has enacted with a wholly different 

10 1 Id. at 777 (Scalia, J., concurring in part and concurring in the judgment) (emphasis in original). 
102 Loving, 517 U.S . at 758-59 (quoting Marshall Field Co. v. Clark, 143 U.S. 649, 693-94 (1892)) . 
103 F.C.C. v. Fox Television Stations, Inc ., 556 U.S. 502, 536 (2009) (concurring in part and concurring in 

the judgment) (quoting Mistretta v. United States, 488 U.S. 361, 374 (1989)) . 
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species of being - a "delegation" of completely unfettered power simply to select which of two 

laws to carry into effect. 

EPA insists that in 1990 Congress enacted two different versions of Section 111 ( d) and 

that it is up to EPA to decide which one it wishes to execute. EPA may not arrogate to itself the 

authority to choose between two different versions of a statutory provision-each of which 

(according to the agency) is legally operative. The Constitution would not even permit Congress 

to delegate to the EPA the kind of law-selecting authority EPA is claiming for itself here; a 

fortiori, the EPA cannot claim such authority where Congress has not purported to make such an 

unconstitutional delegation. 

IV. The Proposed Rule Violates Structural Limits on EPA Authority and Principles of 
Federalism. 

The comments of numerous states and governmental entities demonstrate that the 

Proposed Rule also impermissibly trenches on state agencies currently exercising authority over 

electricity regulation. The Proposed Rule conflicts with the Clean Air Act and would raise 

serious constitutional questions under the Tenth Amendment and principles of federalism. 

The Proposed Rule specifies state goals and implementation strategies. It effectively 

dictates the fuel mix each state must adopt, by determining the "state goal" for emissions, the 

target the states must meet. 104 It requires states to mandate that coal plants significantly reduce 

generation or even shut down completely, supposedly as a "system of emission reduction" within 

the meaning of Section 111 (a). EPA has already arrogated to itself the authority to determine the 

"best system of emission reduction" ("BSER"), ws and refuses to reopen that rulemaking. 106 

104 79 Fed. Reg. 34853. 
105 "State Plans for the Control of Certain Pollutants From Existing Facilities," 40 Fed. Reg. 53340, 53346 

(Nov. 17, 1975) 
106 79 Fed. Reg. at 34852 n.86 
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States may comment on the proposed BSER, but the methodology for computing the state's 

goals, the body of underlying data, and the resulting BSER are all predetermined and cannot be 

changed: EPA will not reopen the relevant rulemakings. 107 The only procedure resembling an 

appeal that a state may invoke is to petition for discretionary reconsideration. 108 The reason? 

Quite simple: EPA is confident that "states will be able to achieve their final CO2 emission 

performance goals and that no special provision for state adjustment of goals outside the normal 

notice-and comment rulemaking process is warranted." 109 To the extent plans may be modified, 

there is an explicit "no backsliding" mandate. 110 The Proposed Rule also gives states a mere 13-

month timeline until the submission of state plans. 111 

The Proposed Rule goes to great lengths to appear as though it permits states some 

degree of freedom, but in truth it offers only Potemkin choices. The state may convert an EPA­

set state goal into a rate- or mass-based goal, 112 but may not alter the number. The state is given 

leeway to "assign[] the emission performance obligations to its affected EGUs," but only "as 

long as, again, the required emission performance level is met." 113 All of the important decisions 

have already been made by EPA, depriving the State of its prerogative to set its own policies . By 

controlling the state goal and the BSER, EPA maintains control over the implementation of the 

plan, allocating to the State solely the ability (at most) to fine-tune a few details. 

101 79 Fed. Reg. 34898 & n.268. 
108 79 Fed. Reg. 34898 n.269 ("In the event that a state becomes concerned about its ability to meet the goal 

that EPA promulgates for it, the state may submit to EPA a petition for reconsideration, if that petition is based on 
relevant information not available during the comment period. See CAA section 307(d)(7)(B)."). 

109 79 Fed. Reg. 34898. 
110 79 Fed. Reg. 34917. 
111 79 Fed. Reg. 34915. 
11 2 79 Fed. Reg. at 34837. 
11 3 79 Fed. Reg. at 34853 . 
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Many states will need to enact new legislation and develop completely new regulatory 

schemes in order to comply with the Proposed Rule. The Proposed Rule would lock states into a 

framework in which the goals are set by EPA, the means to be used to achieve those goals are set 

by EPA, and even the timetable for the enactment and implementation of new legislation is set 

by EPA. If a state fails to formulate a state plan at all, EPA will mandate a federal plan and 

impose sanctions on the State. The net effect is that EPA ultimately sets the policy, and the only 

question is whether the State enjoys a few cosmetic degrees of freedom or suffers coercive 

penalties. 

The Proposed Rule invades state regulatory control in an unprecedented manner under 

the Clean Air Act and raises grave constitutional questions . It seeks to commandeer state 

agencies in violation of core structural principles of federalism and the Tenth Amendment. The 

Supreme Court has drawn a line: "[T]his Court never has sanctioned explicitly a federal 

command to the States to promulgate and enforce laws and regulations."' 14 When faced with 

such a command in New York v. United States, 115 the Supreme Court struck it down, holding that 

the federal government could not put a state to the Robson's choice of either taking title to 

nuclear waste or enacting particular state waste regulations . The option of taking title was a 

daunting one, because it would force states to assume liability for the damages caused by nuclear 

generators, and thus "would be indistinguishable from an Act of Congress directing the States to 

assume the liabilities of certain state residents ." 116 The potential liability exposure made any real 

"choice" meaningless. Further, although the statute purported to give a state the ability to fine­

tune the federal mandate, the Court explained that "[n]o matter which path the State chooses, it 

114 FERC v. Mississippi, 456 U.S. 742, 761-62 (1982) . 
115 505 U.S. 144 (1992) . 
11 6 /d. at 176. 
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must follow the direction of [ the federal government]." 117 The Court found that the purported 

"latitude given to the States to implement Congress' plan" and the supposed options "to regulate 

pursuant to Congress' instructions in any number of different ways," did not offer any genuine 

ability to exercise discretion or choice.118 The Court applied the "anti-commandeering" principle 

in Printz v. United States, 119 invalidating federal legislation that required state law enforcement 

officers to perform federally mandated background checks on handgun purchasers . 

And in Nat'l Fed 'n Indep. Bus. v. Sebelius, 120 the Court extended principles of federalism 

to strike down the Affordable Care Act's expansion of Medicaid, on the ground it would coerce 

states either to accept the expansion or risk losing existing Medicaid funding. While conditions 

on grants to states are permitted when related to the subject of the grant, "[ w ]hen . . . such 

conditions take the form of threats to terminate other significant independent grants, the 

conditions are properly viewed as a means of pressuring the States to accept policy changes." 12 1 

The same reasoning is applicable here. In the instant context, a state that failed to adopt 

an EPA-approved plan would face Draconian sanctions including loss of highway funds, 122 loss 

of support for air pollution planning and control programs, 123 and a selective toughening of the 

regulatory regime applied to a state, in the form of a 2: 1 ratio of emission reductions to increases 

11 7 Id. at 177. 

11 s Id. 

119 521 U.S. 898,926 (1997). 
120 132 S. Ct. 2566, 2601-2605 (2012) . 
12 1 NFIB , 132 S. Ct. at 2604. 
122 42 u.s.c. § 7509(b)(l) . 
123 42 U.S.C. § 7509(a) . 

33 



-- the so-called "offset penalty." 124 These sanctions resemble those found impermissible in NFIB 

v. Sebelius, as commentators have already noted. 125 

Moreover, EPA has frustrated any ability of states to make an informed choice in 

response to the Proposed Rule. On October 28, 2014, EPA released a Notice of Data Availability 

(NODA) for the Proposed Rule (Docket No. EPA-HQ-OAR-2013-0602; FRL-9918-53-0AR; 

RIN 2060-AR33), which introduces substantial amounts of uncertainty into the Proposed Rule. 

The press release accompanying the document states that such notices "do not change a 

proposal." 126 Even so, the NODA opens up the possibility of measuring attainment regionally 

rather than statewide. 127 The Proposed Rule itself was quite clear that emissions would be 

measured statewide. 128 Such last-minute shifts only worsen the situation for states, which cannot 

even plan ahead to know whether they will be measured on their own or, for example, combined 

with their neighbors. Indeed, the NODA acknowledges this dilemma and explains that EPA has 

no good answer for the problem of states isolated by regional pacts. 129 EPA solicits comments on 

how the BSER is calculated for each state, tacitly acknowledging that its numbers were 

calculated badly, 130 but remains notably silent on the mandatory nature of the BSER. Now state 

124 42 U.S.C. § 7509(b)(2). 

125 See also Samuel R. Bagenstos, The Anti-Leveraging Principle and the Spending Clause After NFIB, IO 1 
Geo. L.J. 861, 916-20 (2013) (noting the vulnerability of the Clean Air Act sanction provisions to the anti-coercion 
analysis applied in NFIB). 

126 EPA, "EPA Provides Additional Information on Clean Power Plan/Agency Requests Public Comment 
on Additional Information and Proposes Carbon Goals for Areas in Indian Country and U.S . Territories" (Oct. 28, 
2014), online at 
http://yosemite.epa.gov/opa/admpress.nsf/596e 1 7 d7 cac720848525781 f0043629e/bd4d43b I c0fc593285257 d7ffi05dd 
563 !OpenDocument. 

127 EPA, Notice of Data Availability, Carbon Pollution Emission Guidelines for Existing Stationary 
Sources: Electric Utility Generating Units 36 (Oct. 28, 2014) ("NODA"). 

128 79 Fed. Reg. at 34853 ("It should be noted that an important aspect of the BSER for affected EGUs is 
that the EPA is proposing to apply it on a statewide basis."). 

129 See NODA at 49 (soliciting comments on the subject) . 
130 Id. at 51-58. 
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goals are left uncertain until the final rule is promulgated - at which point they will be set in 

stone. The NODA introduces even more uncertainty, but fails to address the core problem: 

Ultimately, states have no control over their regulatory programs and no choice to select any 

option other than EPA's. 

At bottom, the Proposed Rule hides political choices and frustrates accountability. It 

forces states to adopt policies that will raise energy costs and prove deeply unpopular, while 

cloaking those policies in the garb of state "choice" - even though in fact the polices are 

compelled by EPA. The Supreme Court has strongly condemned such arrangements, because 

"where the Federal Government directs the States to regulate, it may be state officials who will 

bear the brunt of public disapproval, while the federal officials who devised the regulatory 

program may remain insulated from the electoral ramifications of their decision." New York v. 

United States, 505 U.S. at 169; see also Printz v. United States, 521 U.S. at 923 (citing need for 

"accountability" as a reason to prohibit federal government from forcing state officials to 

implement federal policy) . The EPA thumbs its nose at democratic principles by confusing the 

chain of decision-making between federal and state regulators to avoid political transparency and 

accountability. 

CONCLUSION 

The Proposed Rule should be withdrawn. 

Dated: December 1, 2014 

Respectfully submitted, 

Laurence H. Tribe 
Hauser Hall 420 
1575 Massachusetts Avenue 
Cambridge, MA 02138 
617-495-1767 
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MINNPOST 
Why the EPA's Clean Power Plan makes 
even green Minnesota a little nervous 
By Devin Henry I 03/11 /15 

REUTERS/Ina Fassbender 

The EPA rules seem particularly targeted at carbon emissions from coal power plants. 

WASHINGTON - It has one of those sunny, innocuous Washington-esque names that doesn't 

nearly convey its scope, or the controversy it's about to attract. 

The Clean Power Plan is an ambitious proposed rule from the Environmental Protection 

Agency to reduce greenhouse gas emissions by 30 percent nationally before 2030. The rule sets 

individual reduction targets for each state, but state governments have the leeway to write 

proposals for reducing their emissions as they see fit. 

The rule will be expensive - the EPA projects compliance costs could eventually hit $8.8 

billion annually - and utility companies are leery because the plan targets coal, a cheap and 

prevalent source of energy. 

https ://www.minnpost.com/dc-dispatches/2015/03/why-epa-s-clean-power-plan-makes-eve... 3/13/2015 
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Many Republicans are downright hostile towards 

it, which indicates legislative and legal 

challenges. 

But until those challenges materialize, many 

states are pushing forward formulating their 

approaches to reducing carbon emissions under 

the plan. Minnesota is one of them. Under the 

EPA's plan, the state has one of the most 

aggressive reduction targets in the nation, but 

one that officials say they expect to hit. 

"When you look at the programs that we have in 

place, I think they're all moving us down the pathway that will allow us to approach the target 

the EPA has proposed," David Thornton, a Minnesota Pollution Control Agency administrator, 
I 

said at a Capitol Hill event on Tuesday. 

Minnesota to rely on 2007 state law 
Minnesota's target is a 41 percent reduction in carbon dioxide emissions from power plants by 

2030, using 2012 numbers as a starting point (that number could change before the EPA 

finalizes its rule this summer). 

Minnesota's target is one of the highest in a nation, largely due to the state's lower-emission 

natural gas power plants, and an EPA expectation that it will rely on those more going forward 

than elsewhere. 

Carbon emissions targets 

Minnesota had one of the lowest carbon emissions rates of peer states in the Midcontinent Independent 
System Operator power transmission network ... 

https ://www.minnpost.com/dc-dispatches/2015/03/why-epa-s-clean-power-plan-makes-eve... 3/13/2015 
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... but its carbon-emissions-reduction target set by the EPA is among the most aggressive, at 41 %. 

Source: Minnesota PCA 

States aren't bound by the EPA's expectations of how they will hit the targets, as long as they 

meet the percentage-reduction goals. There are a few options available to states: they can clean 

up existing power plants (many of Minnesota's biggest are coal-based), rely on renewable or 

nuclear power, reduce demand through energy efficiency programs or some combination of 

those. 

Minnesota officials have their misgivings about the target, and they hope the EPA will tweak it 

before it finalizes its rule this summer. They say the guidelines are based on some faulty data, 

and they would like to be able to take credit for work Minnesota did on emissions before 2012, 

the year that set the EPA's emissions baseline. 

In spite of concerns about Minnesota's specific target, state officials are supportive of the plan 

in general. "We don't want the EPA to weaken it overall, because we want it to be as aggressive 

as possible," Thornton said. 

https://www.minnpost.com/dc-dispatches/2015/03/why-epa-s-clean-power-plan-makes-eve... 3/13/2015 
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The state is considering how to comply with the plan, and Thornton is bullish on Minnesota's 

ability to meet even these lofty goals because they could fit under a law the state already has in 

place. In 2007 lawmakers approved the Next Generation Energy Act, which sets a goal of 

reducing greenhouse gas emissions before 2050, requiring utility companies get 25 percent of 

their power production from renewable sources by 2025, and improving efficiency in the state's 
electric grid annually. 

Compliance with that law could help the state reach the goals set by the EPA. MPCA numbers 

show greenhouse gas emissions from electricity use fell by 16 percent between 2003 and 2012, 

and Thornton said the state's utilities are on pace to meet their renewables goal. Some 

Democrats, in fact, wants to increase the renewable energy standard to 40 percent by 2030 . 

"We would like to see that happen. It would certainly help. And we're certainly headed that 

direction anyway," Thornton said. "There are a lot of good reasons to increase the renewable 

energy standard. Until we know what EPA' s final target is, it's hard to know if we absolutely 
need to do that." 

Industry: EPA has exceeded authority 
The Clean Power Plan is central to the Obama administration's approach to tackling climate 

change, and it's an aggressive plan, enough so to have drawn backlash from energy companies. 

Utility groups, including those backed by coal interests, have warned that the plan could lead to 

higher fuel costs for consumers (coal is cheap) and a less efficient power grid (environmental 

groups and regulators say experience doesn't back that up). In coal producing states like 

Kentucky, officials and lawmakers worry it could mean less demand and fewer jobs. 

The industry has also questioned whether the EPA has the power to enforce these rules. The 

agency made the rules under a section of the Clean Air Act that the EPA says gives it power to 

regulate emissions from existing power plants, but the industry - and several red-state 

governors who have already sued over the rules - dispute that interpretation of the law. 

Minnesota's affected power plants 

According to the MPCA, the following power plants in Minnesota will be affected by the EPA's proposed rules. 

Company Plant 

Austin Uti li ties NB Power Station 

Minnesota Municipal Power Agency Faribault Energy Park 

Primary fuel types 

Coal 

Natural gas 
-- ·------· ---------··----------------···----- ·. 

Hutchinson Utilities Hutch.inson #2 Natural gas 
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Interstate Power & Light Fox Lake Oil 

LSP Cottage Grove Cogeneration Facili ty Natural gas 

Mankato Energy Center LLC N atural gas 

------ --· ------------------
Minnesota Power Lask in Energy Center Coal 

Minnesota Power Tac Harbor Energy Ctr Coal 

----·----···----------· 
Minnesota Power Boswell Energy Ctr Coal 

Minnesota Power Hibbard Renewable Energy Ctr Biomass, coal 

-------· ---
Otter Tail Power Co Hoot Lake Plant Coal 

-----··-·---·------ ·-·-----------· ---
Rochester Pub lic Utili ties Sil ver Lake Coal 

Xcel E nergy A llen S Kin g Generating Coal 

Xce l Energy Black Dog Coal, natu ral gas 

------·--------
Xcel Energy Riverside Generating Plant Natura l gas 

-----------· 
Xcel Energy Sherburne Generating Pl ant Coal 

Xce l Energy High Bridge Natural gas 

---------------·--·--------- ------------------

Jason Bohrer, the CEO of Lignite Energy Council, a pro-coal group of energy companies in 

North Dakota and Minnesota, said he thinks the agency may also be overstepping its bounds, 

or at the very least, its expertise, by so strictly regulating power plants. The agency knows how 

to deal with pollution, he said, but not necessarily the energy industry. 

"I don't think this is the appropriate regulation for the EPA to issue at all," Bohrer said. "I don't 

think they have the legal authority, and I don't think they have the expertise even if they had 
the legal authority." 

Politics could get messy 
Bohrer said state regulators are making a "good faith effort" to write plans that give utility 

companies flexibility to comply with the rule. But rather than giving the EPA the job of writing 

new power plant regulations, Bohrer recommended a more democratic, but dramatically less 

likely, approach: ask Congress to do it instead. 

https://www.minnpost.com/dc-dispatches/2015/03/why-epa-s-clean-power-plan-makes-eve. .. 3/1 3/201 5 
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"I think people in the industry have said, whether we get [regulation] from EPA or from 

Congress, it's probably on its way," he said. "But we would rather have a legislative solution 

rather than a regulatory solution." 

Already in St. Paul and Washington, lawmakers are considering how to deal with the Clean 

Power Plan, but they're unlikely to find any common ground on what should come next. 

Republicans in the state Legislature have said they want to be able to sign off on any new 

Minnesota emissions plan under the EPA's requirements. A House panel passed a bill saying so 

Monday, over objections from some Democrats and the MPCA, which says it would constrict 

the time they have to write their plan. 

"The timing issue is difficult enough, and that would take what is already an aggressive 12-

month work process and collapse it into six months," Thornton said. 

In Washington, two coal-country Republicans hold key positions that would let them take 

direct aim at the plan if they want to. 

First, Kentucky Sen. Mitch McConnell is the Senate Majority Leader. He wrote an op-ed last 

week encouraging states to not write their own clean power regulations and let the federal 

government step in and do it for them. That could help bolster legal challenges against 

potential EPA overreach, he wrote. 

John Moore, a lawyer with the Natural Resources Defense Fund, said he doesn't expect that to 

happen in many places. States will want the flexibility the plan provides them to define their 

own emissions standards. 

"It would be foolhardy to the extreme," he said. 

McConnell's power is blunted by the fact he would need a lot of Democratic support to avoid a 

filibuster and pass something though the Senate. But there's also Kentucky U.S. Rep. Hal 

Rogers, the chairman of the House Appropriations Committee. 

Rogers' committee handles federal spending, and could conceivably use the power of the purse 

to try blocking the plan. When EPA administrator Gina McCarthy testified before the 

committee last month, Rogers criticized President Obama's budget for requesting $4 billion to 

help states begin to implement their emissions plans, which he said "are shuttering power 

plants all over the country and causing coal mines to close their doors." 

Republicans might be able to find a few coal-state Democratic allies in any potential fight 

against the EPA, but many Democrats have sided with the administration - Minnesota Sen. Al 
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Franken released a statement Tuesday saying the EPA's proposal will "help clean up the air and 

create a lot of renewable energy and energy efficiency jobs in Minnesota and across the nation." 

Finally, if Republicans do try to force the issue legislatively, Obama would likely threaten to 

veto anything they try to do against the rules. 

All of that - a president pushing a legacy policy, an important (and deep-pocketed) industry 

opposed to that policy, and a divided Congress - make a legislative fix to the plan unlikely. 

Legal challenges to the EP A's authority are inevitable, but until then, states across the country 

will have to determine how best to meet their new goals. 

Devin Henry can be reached at dhenry@minnpost.com. Follow him on Twitter: @dhenry 
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Our 'clean coal' fantasy isn't dead - but perhaps it ought to be 
BY RON MEADOR I 02/20/15 

Though partisan attackers like to paint the Obama administration as 
pursuing a "war on coal," as Mitch McConnell is fond of putting it, 
that's disingenuous. 

----------·-···---------·--, 

Devin Henry 
Devin Henry covers Minnesota's congressional delegation and reports on 
developments out of Washington that are important to Minnesota readers. 
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COMMENTS (7) 
1-·---------
1 

·----------··-·----·--------·--------.. - -1 

All you have to know about 

SUBMITTED BY JOE SMITH ON MARCH 11 , 2015 - 11 :07AM . 

All you have to know about the EPA and this administration is Obama threatened to veto a bill that would 
require EPA to make public any scientific data used to justify regulations .... , Enough said. 

Obama's opponents have made 

SUBMITTED BY JEFF KLEIN ON MARCH 11 , 2015 - 7:48PM. 

Obama's opponents have made it clear that they're not mature enough to handle scientific data. 

"Clean Power Plan" 

SUBMITTED BY ALAN MULLER ON MARCH 11 , 2015 - 2:12PM. 

There are surely many complexities and absurdities in this rule. 

Minnesota needs reductions of 41 percent and North Dakota needs only 12 percent?? That could be taken as 
an example of the maxim that no good deed goes unpunished. 

On the other hand, if the point is really to reduce climate-changing emissions, then we should be pleased 
that Minnesota is considered by the EPA to be in a position to make real progress. We should not accept 
utility arguments that compliance should amount to credit for previous reductions. 

No Good Deed Goes Unpunished 

SUBMITTED BY ROBERT MOFFITT ON MARCH 12, 2015 - 6:59AM. 

The u11usually high bar Minnesota has to reach doesn't really seem fair when we already do so much better 
than other states, but we are up to the challenge. 

There is need for a lot more thoughtful discussion of this stuff 

SUBMITTED BY ALAN MULLER ON MARCH 11, 2015 - 9:59PM . 

Amazing, not, how the editorial views, and frequently the reporting, of the Duluth News Tribune reflects the 
views oflocal industrial interests. 
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I, also, object to some of the "Clean Energy and Jobs" agenda. They are right to be calling for more 
investment in efficiency, but they are wrong to want to increase quotas for "renewable energy" that includes 
filthy sources such as "biomass" and garbage burners. 

Thanks for the Great Article 

SUBMITTED BY TERRY GIPSON MARCH 12, 2015 -1 :53AM. 

Thanks for your excellent article Devin. It was really helpful to hear the perspectives you shared. At the 
Alliance for Sustainability we have been supporting the Clean Energy Plan. 

One thing I wanted to mention is that EPA Commissioner Gina McCarthy is a she, not a he. 

With Appreciation and Sustainability, 
Terry Gips, President 
Alliance for Sustainability 
www .afors.org 

Clarification 

SUBMITTED BY TOM NEHIL ON MARCH 12, 2015 - 9:03AM. 

Hi Terry, 

The "he" in that sentence refers to U.S. Rep. Hal Rogers, not McCarthy. I've edited the sentence to make 
that clearer. 

Thanks! 

- ----· ·---- -- . - ----- --- -------- --- ------ -----··----------------------------------·------------j 

MinnPost 1900 6th Avenue SE I Minneapolis, MN 554141612.455.6950 
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STATE CAPITOL 
P.O. Box I I 000 I 

juneau. AK 9981 1-000 I 
907-465-3500 

rax: 907-465-3532 

December 1, 2014 

The Honorable Gina McCarthy 
Administrator 
Environmental Protection Agency 
USEP A Headquarters 
Ariel Rios Building 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Governor Sean Parnell 
STATE OF ALASKA 

5 50 West Seventh Avenue. Suite 1700 
Anchorage. AK 9950 I 

907-269-7450 
rax 907-269-7461 

www.Gov.Alaska.Gov 
Governor@Alaska. Gov 

Re: State of Alaska's Cotnments on Proposed Carbon Pollution Emission Guidelines 
For Existing Stationary Sources: E lectric Utility Generating Units 
Docket ID No. EPA-HQ-OAR-2013-0602 

Dear Administrator McCarthy, 

I am deeply troubled that the Obama Administration just announced its plan for 3,415 new 
regulations, including 130 new Environmental Protection Agency (EPA) regulations . See, 
Environment and Energy Publishing, "Sweeping regzdatory document outlines White House agenda': 
November 25, ?.014, f'nclo1;e:cl 

EPA's proposal will result in higher electricity prices and seizes control of energy policy "outside the 
fence" from Alaskans and local utilities. Incredibly, EPA's costly new rule does very little to reduce 
worldwide emissions. "Upon full implementation in 2030, the carbon reduced from this massive and 
costly regime would offset the equivalent of just 13.S days of emissions from China." U.S. Chamber of 
Commerce Institute for 21'' Century Energy. 

Why regulate then? The answer from EPA is that higher costs of energy, which hurt low and middle 
class families, are necessary to bolster EP A's international image and "prompt and leverage 
international discussions and actions." Washington Examiner, EPA admits new coal regulations won't 
reduce global 1vanning, September 25, 2013, enclosed. 

Instead of unilaterally dictating regulations and increasing electricity costs on Americans for the sake 
of our perceived image abroad, EPA should bring emission issues to Congress and develop a bill 
that can pass Congress. The bill must allow individual states and utilities to have a primary role in 
deciding energy plans for their citizens and ratepayers, and take into account the impact of higher 
electricity costs on low and middle income families, jobs, and small businesses. 



The Honorable Gina McCarthy 
December 1, 2014 
Page 2 

The United States Supreme Court just made the limits on federal agency power clear (Alaska 
participated in the case against EPA) . When statutory authority is ambiguous about whether the 
EPA can issue expensive new regulations that seize control of large parts of the economy, EPA 
must go back to Congress: 

"The fact that EPA's .. . interpretation ... would place plainly excessive demands on limited 
government resources is alone a good reason for rejecting (EPA claim of regulatory 
authority]; but that is not the only reason. EPA's interpretation is also unreasonable because 
it would bring about an enormous and transformative expansion in EP A's regulatory 
authority without clear congressional authorization. When an agency claims to discover 
in a long-extant statute an unheralded power to regulate a significant portion of the 
American economy ... we typically greet its announcement with a measure of 
skepticism. We expect Congress to speak clearly if it wishes to assign to an agency 
decisions of vast economic and political significance. • .. Since the statute does not 
compel EPA's interpretation, it would be patently unreasonable--not to say 
outrageous-for EPA to insist on seizing expansive power that it admits the statute 
is not designed to grant." 

Emphasis added. UtiliryAir Regulatory Group v. EnvironmentaiP.rotection Agenry, 1 S4 S.Ct. 2427, 2444 
(2014) 

In addition, Alaska has taken significant steps to promote an energy policy with reduced emissions 
such as a gas pipeline, trucking natural gas to Fairbanks and eventually mral communities, multiple 
hydroelectric projects, and hundreds of millions of dollars in State funding for renewable energy, 
energy efficiency, and weatherization projects. 

I have directed the Attorney General to fight EP A's attempt to seize control of Alaska's energy 
policy and impose higher cost electricity on Alaskans. We are participating in that case now. 

I am also urging Congress to use its authority under the Regulatory Review Act to stop EP A's 
proposed regulations. 

A set of detailed comments on the proposed regulations from State agencies is attached. 

Sean Parnell 
Governor 

Enclosures 



FEDERAL AGENCIES: 

Sweeping regulatory document outlines White House agenda 

Amanda Peterka, E&E reporter/ Published: Monday, November 24, 2014 

The White House late Friday released its latest regulatory agenda, a sweeping plan that details both 
short- and long-term regulatory goals for every agency in the government. 

Notable items on the agenda include the renewable fuel standard, key air rules, major oil and gas 
regulations for hydraulic fracturing, the administration's stream protection rule, delayed requirements for 
extractive companies to disclose payments and a final rule to toughen crude-by-rail safety standards. 

All told, the fall issue of the biannual "Unified Agenda of Federal and Regulatory and Deregulatory 
Actions" says that the White House is planning 3,415 regulations, 189 of which are considered major 
regulations costing more than $100 million. For U.S. EPA, the administration has in the works 130 
proposed and final rules. 

Renewable fuels, air rules 

The regulatory agenda provides a hint as to the Obama administration's next steps in setting the targets 
under the renewable fuel standard, the federal policy mandating that refiners use conventional ethanol 
and advanced biofuels. According to the agenda, EPA is planning to propose its targets for 2015 in May 
and to finalize that proposal in August. 

The timeline comes after the administration announced Friday that it is punting a decision on a 
controversial proposal to roll back the targets in 2014, largely on concerns raised by the oil industry about 
the limits to the amount of biofuels that can be used in existing fuel infrastructure ( Green wire, Nov. 21 ). 

EPA said Friday that it planned to take action on the 2014 renewable fuel standard rule next year and that 
it was considering addressing the 2014, 2015 and 2016 mandates all next year. The agency would likely 
combine a rule retroactively setting the 2014 targets with the 2015 rule. 

The agency has been long delayed on setting the yearly targets; by law, EPA is supposed to finalize the 
following year's targets by Nov. 30 of the preceding year. 

EPA also has on its agenda several air pollution decisions, most notably its finalization of greenhouse gas 
regulations for new and existing power plants and a revision of the federal ozone standard. 

EPA rolled out its draft for future power plant greenhouse gases in September of last year but didn't 
publish it in the Federal Register until Jan . 18. Agency officials have stayed mum about when a final rule 
will be released, but the Unified Agenda shows it plans to meet its statutory deadline of January 2015 -­
one year after the proposal. The agency plans to finish its regulations for existing power plants in June. 

Under a court-ordered deadline, EPA is required to decide whether to propose a tighter ozone standard 
by Dec. 1 and to finalize that decision by Oct. 1 of next year; the agenda affirms both deadlines. EPA is 
also planning to release a long-delayed final rule advising states on how to implement the 2008 ozone 
standard in March of next year. 

EPA has a busy first half of the year when it comes to other air standards. In January, it plans to finalize a 
proposed package of changes to requirements for states to monitor concentrations of pollutants in the air. 



A month later, the agency plans to finalize a rule updating 25-year-old standards for home woodstoves, 
which EPA estimates contribute to 13 percent of soot pollution in the country. 

According to the agenda, EPA in May will finalize a rule that calls for upgraded emission controls, new 
fence-l ine monitoring requirements and new flaring restrictions at the nation's 149 petroleum refineries 
(Greenwire , Oct. 30) . 

Water, agriculture 

EPA is mainta ining that its proposed Waters of the U.S. rule aimed at clarifying which streams and 
wetlands fall under the scope of the Clean Water Act also remains on track to be finalized next spring, 
even though the agency twice extended the public comment period. 

The agency also says proposed standards for wastewater from unconventional oil and gas wells will be 
out in February. The proposed rule is aimed at concerns that municipal wastewater treatment plants can 't 
adequately treat the water produced from hydraulically fractured wells, which often contains salts, 
carcinogens and radioactive elements. It was sent to the White House Office of Management and Budget 
last week for review. EPA is planning to finalize the proposal in spring of 2016. 

EPA will begin soliciting input on future changes to pesticide labels next May, according to the agenda. 
The agency's pesticides office has been under pressure to alter its labels on at least two fronts: to prevent 
the evolution of herbicide-resistant weeds and to reduce the incidence of spraying around pollinators like 
honeybees. 

Jack Housenger, director of EPA's Office of Pesticide Programs, told an audience in September that EPA 
is looking to rework the labels in a effort to warn growers not to rely too much on a single herbicide, which 
can lead to resistant weeds (Greenwire , Sept. 11 ). Environmental groups are also pressuring the agency 
to take action on neonicotinoid insecticides, pest controls that have been linked to recent massive 
honeybee deaths. 

The agency also expects to finalize revisions to the federal Agricultural Worker Protection Standards, the 
first update to the program in more than two decades, in May. The standards would amend how workers 
are trained and educated on working around pesticides. EPA estimates the cost of the regulations to be 
between $62 mill ion and $73 million annually, with most of the cost on the agricultural employer. The 
benefits are estimated to be between $5 million and $14 million annually, from avoided acute illnesses. 

The break-even point where the costs would equal the benefits would be reached with 53 fewer cases of 
severe chronic illnesses, such as Parkinson's disease, non-Hodgkin's lymphoma, prostate cancer, lung 
cancer, chronic bronchitis and asthma. While farmworker advocacy groups have lauded EPA for the 
changes, groups like the National Association of State Departments of Agriculture say the conclusions 
drawn in the proposed changes are too broad (Greenwire , Aug. 18). 

The Agriculture Department will continue to roll out its rulemakings tied to the 2014 farm bill , which was 
signed into law in February. 

A farm bill rule that would make federal crop insurance eligibility contingent on the adoption of 
conservation practices on highly erodible land or wetlands is set for release in February, at which time 
USDA will also publish a cost-benefit analysis. 

An interim final rule for the Environmental Quality Incentives Program -- which provides financial and 
technical assistance to help private landowners take on conservation practices -- was set to be published 
earlier th is month. The interim final rule is still slated for this month, according to the agenda, with a final 
rule expected in July. 



USDA was also supposed to have promulgated an interim final rule for the Agricultural Conservation 
Easement Program, which consolidated three farm bill conservation programs into one, on Nov. 4, but will 
publish it in December, with a final rule date set for July. The Conservation Stewardship Program final 
rule is also set to be finalized in July. 

The Biomass Crop Assistance Program rule, which was developed to help growers plant and harvest 
second-generation biofuel crops, will be finalized next month. A final rule for the Conservation Reserve 
Program, which will pay farmers to take acres out of production, is set for April. 

USDA is also set to propose four rules on the National Organic Program. A rulemaking to guide dairy 
farmers on transitioning their cattle from conventional to organic is set to begin by Dec. 31 . Another 
rulemaking to set standards for farmed aquatic animals will begin by Feb. 28. Standards for organic pet 
food are slated for April 30, and a rulemaking to incorporate amendments to organic beekeeping products 
standards will begin on July 31. 

The Center for Food Safety has criticized the possibility of organic farmed fish, saying the practice runs 
counter to the standards of the organic program (Greenwire , Oct. 21 ). 

Department of the Interior 

The Interior Department in the coming months is scheduled to advance three major oil and gas 
regulations for hydraulic fracturing, exploratory drilling in the Arctic Ocean and the payment of onshore 
royalties. 

Making its debut in the regulatory agenda is a Bureau of Land Management plan to seek input on how 
and whether it should revise royalties for oil and gas produced on public lands. 

The advance notice of proposed rulemaking , scheduled for next month , is a long time in the making. 
Former Interior Secretary Ken Salazar as far back as winter 2012 spoke of plans for a 50 percent hike in 
the onshore oil royalty rate, calling it a matter of fairness to American taxpayers at a time of strong crude 
prices. 

Interior's former assistant secretary for policy, management and budget, Rhea Suh, a year ago told the 
Government Accountability Office that BLM plans to move ahead with a regulation that would make it 
easier for the Interior secretary to raise and lower royalty rates for oil and gas. That was in response to 
GAO's finding that Interior's ability to ensure fair return for the U.S. Treasury under current regulations 
was "limited." 

Conservation groups and some Democrats have lobbied BLM to consider raising royalty rates to match 
those charged by states and by Interior for offshore drilling. But industry groups have argued that 
companies already pay more to drill on federal lands because of permitting delays and that new royalty 
hikes could actually reduce BLM revenue. 

BLM by this month is also scheduled to release a final rule to more tightly regulate hydraulic fracturing at 
thousands of wells drilled on federal lands. The agency's revised proposed rule in spring 2013 angered 
both industry groups, which argued it was redundant, and environmentalists, who said it was too weak. 
The rule will boost safeguards for the decades-old technique used to coax oil and gas from 90 percent of 
wells drilled on federal lands. 

The final tracking regulation has been under review at the Office of Management and Budget since late 
August. 0MB has held several meetings with environmentalists and industry groups. 

Also making its first appearance in the agenda is a BLM proposal to amend its planning regulations. 



Due next March, the proposed rule will seek to make SLM land-use plan revisions more efficient and 
more responsive to the public. The agency is exploring the idea of planning across larger landscapes 
while paring down some of the land-use decisions it includes in resource management plans (RMPs). 

RMPs govern all land uses across 250 million acres of public lands, so there's a lot at stake for a range of 
interested parties. 

The Bureau of Ocean Energy Management and the Bureau of Safety and Environmental Enforcement 
this month plan to release a draft rule governing oil and gas exploration in the Arctic. The rule will likely 
codify some of the voluntary enhanced safety measures Royal Dutch Shell PLC has agreed to follow in its 
inaugural exploration campaigns in the Beaufort and Chukchi seas over the past few summers. 

Conservationists have complained that regulations should be stronger in the frigid Arctic, where ice, 
storms and limited infrastructure make drilling significantly riskier than in the Gulf of Mexico. Companies 
also want clear rules to inform multibillion-dollar investment decisions. 

By next February, BSEE is also planning to release a draft rule for the design, manufacture and 
maintenance of blowout preventers, the critical devices that help prevent the uncontrolled release of oil 
and gas. The rule is categorized as "major," which means it could cost more than $100 million annually to 
the economy or have a significant effect on consumers or the offshore industry. 

Other rulemakings of note between next March and October include: a National Park Service proposed 
rule in March governing the drilling for private minerals within national park boundaries; a SLM proposed 
rule in April to curb the waste of natural gas through venting, flaring and fugitive emissions; Fish and 
Wildlife Service final rules by April governing the adverse modification of critical habitat for endangered 
species and how to exclude lands from habitat designations; an FWS proposed rule governing drilling for 
private minerals within wildlife refuges; and an NPS final rule in September 2015 to ban certain predator 
hunting and trapping techniques on national preserves in Alaska. 

Coal and mining 

The Obama administration has also made significant updates to rulemaking affecting coal- and non-coal­
mining companies, including the long-awaited Stream Protection Rule. 

The Office of Surface Mining, Reclamation and Enforcement may this month take final action t9 scrap the 
2008 Stream Buffer Zone Rule after U.S. District Judge Barbara Rothstein for the District of Columbia 
struck it down this year ( Greenwire, Sept. 21 ). 

OSMRE, as expected, is not planning to release its replacement until sometime next year. The new target 
date for proposing the long delayed Stream Protection Rule is April 2015. 

OSMRE also plans to release a proposal for using coal combustion waste in coal mine reclamation at 
around the same time. Environmental groups have already expressed concern about the action. 

A final rule may come sooner to help states that have finished cleaning up their abandoned coal mines 
use federal dollars to remediate old hardrock mines. And a proposal to boost the safety of coal slurry 
ponds is also on tap. 

Elsewhere at Interior, BLM has been taking input on a potential rule on coal mine methane emissions. 
The administration has not set a target date for release. 

At EPA, the agency's final rule for regulating the disposal of coal ash is under the review of 0MB. The 
agency plans to have it signed by Dec. 19, pursuant to a court order. 



The agency is also moving forward with rules affecting the uranium mining and milling industry. It expects 
to finalize a radon proposal, questioned by environmental groups, by next August. 

Then a proposal that could boost regulation of in-situ recovery uranium extraction, also known as in-situ 
leach, could emerge as soon as this month. 

At the Mine Safety and Health Administration, the agency plans to release a long-awaited final rule on 
protecting miners from large mining machines by next month . A proposal to protect miners from other 
machines may come early next year. 

MSHA, wh ich already released regulations to protect miners from reparable coal dust, plans to issue a 
proposal regarding silica late next year. It is also requesting information on diesel emissions at 
underground mines. 

Department of Transportation 

A closely watched priority for the Pipeline and Hazardous Materials Safety Administration is wrapping up 
work by March on a final rule to toughen crude-by-rail safety standards. In a lengthy proposal unveiled in 
July, the agency seeks to strengthen rail tank car designs and outline how shippers can retool older DOT-
111 cars that have been prone to puncture during accidents. 

In January, PHMSA rule writers also want to move forward with proposals to ensure the safe operation of 
hazardous liquid pipelines located onshore, as well as revisit safety requirements for gas transmission 
pipelines. 

The Federal Highway Administration is still playing catch-up with a host of regulatory changes imposed by 
MAP-21 (short for "Moving Ahead for Progress in the 21st Century Act"), the 2012 law reauthorizing road , 
bridge and transit programs. The latest two offerings included in the agenda both involve the setting of 
performance measures for states to use in meeting goals laid out in the law. 

The highway administration says it will shortly release a notice of proposed rulemaking that will cover 
performance standards for bridges and pavement, according to the agenda. Freight issues and the 
Congestion Mitigation and Air Quality Improvement Program will be handled in a separate rulemaking 
scheduled for March. 

Also on the MAP-21 front, the Federal Transit Administration plans to launch a notice of proposed 
rulemaking in January to set standards for state safety oversight of rail transit systems. 

Securities and Exchange Commission 

According to the new agenda, the Securities and Exchange Commission is delaying a proposal to require 
oil and mining companies to disclose the money they pay to foreign governments. The administration is 
now planning on an October release, bumped back from the planned spring 2015 rollout announced in 
the administration's last regulatory agenda. 

A federal court struck down the SE C's first version of the rule, which was originally called for in the 2010 
Dodd-Frank Wall Street Reform and Consumer Protection Act. The rule would have required publicly 
listed extraction companies to report to the SEC, on a project-by-project basis, the money they pay to 
governments. It allowed for no exemptions in countries that have forbidden such disclosure. 

The rule has been a priority for anti-poverty organizations, which say it's key to stemming corruption in 
resource-rich countries. In September, Oxfam America filed a lawsuit against the SEC over the delay in 



releasing the rule. In a statement today, Oxfam Senior Policy Adviser Isabel Munilla noted that the SEC 
has now been out of compliance with the deadlines written into the Dodd-Frank law for three years. 

"Other markets like the U.K. are moving quickly ahead , leaving the U.S., and U.S. companies, far behind," 
she said. "These rules are more important than ever, as new oil , gas and mineral development quickly 
expands in places like Burma, Kenya, Cambodia, and in the Gulf of Mexico -- meaning millions of dollars 
in payments will be shrouded fn secrecy." 

Transmission, nuclear rules 

The Nuclear Regulatory Commission is in various stages of more than two dozen rulemakings, some of 
which would boost security and coping capabilities at the country's 100 nuclear plants following the 2011 
earthquake and tsunami that crippled three reactors in Japan. 

The raft of regulatory action is likely to draw the attention of Sen. James lnhofe (R-Okla.), who is poised 
to become the chairman of the Environment and Public Works Committee, which oversees the NRC. 

lnhofe has repeatedly questioned whether the agency is overregulating the industry (E&E Daily, Feb. 6, 
2013). 

The NRC continues to craft a complex and controversial rule that would address severe accidents at 
nuclear reactors using Mark I and Mark II containment systems -- identical to the Japanese reactors that 
were knocked out of commission in 2011 . The NRC will provide a regulatory basis for crafting a rule in 
September, according to the agenda. 

The NRC is also finalizing a "station blackout" rule, which would ensure power-hungry nuclear plants in 
the Un ited States have the right strategies or equipment on- and off-site -- to cool a reactor's core and 
hot, spent fuel in nearby pools for an indefinite amount of time if outside power is cut. 

The agenda also includes a few new items tied to transm ission. 

The Federal Energy Regulatory Commission is working on a proposed rule that would ensure that two 
important segments of the nation's energy sector -- the electric and gas industries -- are aligned. FERC's 
proposed rule, part of a series of orders, would revise the agency's current regulations to better 
coordinate the schedule of gas and power markets, a needed step in light of the country's growing 
dependence on natural gas. 

Comments on the proposal are due Friday. 

FERC unveiled the proposals earlier this year to better align the country's increasingly gas-dependent 
electric grid with an expanding pipeline complex, a move aimed at thwarting gas outages and rolling 
blackouts that have hit the Southwest in past years (Greenwire , March 20) . 

Separately, the Energy Department is slated to update its process for approving electricity exports in 
June. 

DOE will propose a rule to provide utilities with more detail on how to apply for federal approval to export 
power to foreign countries, specifically Mexico and Canada , a significant move as the United States' 
international power trade rises with its neighbors. 



The department's Office of Electricity Delivery and Energy Reliability is responsible for aythorizing exports 
of electric energy and issuing presidential permits for the construction, operation, maintenance and 
connection of electric transmission facilities at the international border. 

Reporters Manuel Quif'lones, Jean Chemnick, Phil Taylor, Sean Reilly, Tiffany Stecker and Hannah 
Northey contributed. 
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EPA admits new coal regulations won't 
reduce global warming 
BY ASHE SCHOW I SEPTEMBER 25 , 20131 12:00 AM 

An Environmental Protection Agency proposal designed to reduce CO2 emissions and reduce 

global warming will actually have no "notable CO2 emission changes." 

So, a rule that will essentially ban new coal-fired power plants will actually have no impact on 

global warming . Got it. 

"The EPA does not anticipate that this proposed rule will result in notable CO2 emission 

changes, energy impacts, monetized benefits, costs, or economic impacts by 2022," the EPA 

writes under the comments section of its proposal. 

The EPA also admits that "the owners of newly built electric generating units will likely choose 

technologies that meet these standards even in the absence of this proposal due to existing 

economic conditions as normal business practice." 

So, a rule that will make it nearly impossible to built an effective, new coal plant wasn't even 

necessary in the first place? The rule has nothing but downsides. 

What's interesting is that in the paragraph immediately preceding the admission that the 

regulation will do nothing , EPA claimed that the rule would "contribute to the actions required to 

slow or reverse the accumulation of [greenhouse gas] concentrations in the atmosphere ." 

But if the rule does absolutely nothing , how does it contribute to reducing global warming? 

EPA Administrator Gina McCarthy gave the answer last week, saying that this proposed rule, 

along with the Obama administration's other global warming rules, "positions the U.S. for 

leadership on this issue." That, she said, would "prompt and leverage international discussions 

and actions. " 

Lisa Miller, spokeswoman for the American Coalition for Clean Coal Electricity, said that the 

EPA's "piecemeal" approach to global warming is an "ineffective and expensive way to reduce 

CO2 emissions." 

She added that "without comparable actions by other countries to reduce emissions, the U.S. is 

at a competitive disadvantage." 

http ://www.washingtonexaminer.com/epa-admits-new-coal-regulations-wont-reduce-globa... 12/1/2014 



The EPA's rule appears to not actually be about impacting global warming, but all about making 

the U.S. look good on the issue in the international community. That, and the elimination of coal. 

"Even if the entire U.S. coal fleet was somehow eliminated, the decrease in projected sea level 

rise would be less than the thickness of a dime,'' Miller said . 

http://www. washingtonexaminer .corn/epa-admits-new-coal-regulations-wont-reduce-globa... 12/1/2014 
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Re: State of Alaska's Comments in Response to the Environmental Protection 
Agency's Proposed Carbon Pollution Emission Guidelines for Existing 
Stationary Sources: Electric Utility Generating Units 
Docket# EPA-HQ-OAR-2013-0602 

Dear Ms. McCarthy and Mr. Mclerran: 

On behalf of the State of Alaska, we submit the following comments on the 
proposed guidelines for carbon dioxide (CO2) emissions from existing utility electric 
generating units (EGUs) ("Proposed Rule"). The Proposed Rule would require states to 
develop and implement federally enforceable plans designed to achieve mandated 
reductions in the average CO2 emission rate of certain fossil-fuel fired generators -
"affected EGUs." These mandated emission rates are based on the application of four 
Best System of Emission Reduction (BSER) building blocks that collectively assert 
significant authority over the generation, transmission, and consumption of electricity: (I) 
heat rate improvements at coal-fired generating units, (2) re-dispatch from coal EGUs to 
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natural gas combined cycle EGUs, (3) new renewable energy generation, and (4) demand 
side energy efficiency measures. The Proposed Rule presumes that states can implement 
a combination of these BSER building blocks in order to achieve the target emission rate 
by 2030. 1 Contrary to this presumption, for the reasons outlined below, these measures 
cannot be implemented in Alaska to achieve the emission rate assigned by the 
Environmental Protection Agency (EPA). 

EPA does not possess the authority to promulgate this Proposed Rule under the 
Clean Air Act (CAA). These far reaching BSER measures, together with the numerical 
CO2 emission limits, would effectively establish a national energy policy.2 For Alaska, 
implementing the rule is particularly problematic because EPA designed the rule for 
generating units that are interconnected through a robust transmission grid. A lack of 
interconnectivity is the very characteristic that most distinguishes Alaska's electric utility 
sector from the rest of the country. Because of this difference and others, Alaska should 
be exempted from any final rule limiting CO2 emissions from existing EGUs. 
Alternatively, EPA must conduct the necessary analysis to determine an achievable and 
reasonable CO2 emission rate for existing EGUs in Alaska based on an accurate factual 
record. 

I. EPA lacks authority under the Clean Air Act to issue these regulations.3 

The Proposed Rule exceeds EPA's authority under the Clean Air Act (CAA). 
First, application of§ 111 ( d) is limited to source categories that are not already regulated 
under §112; EPA has already elected to regulate coal-fired power plants under §112.4 

Second, regulations governing emissions from new sources under § 111 (b) are a necessary 
predicate for any § 111 ( d) regulation of existing sources; here, EPA has only issued 
proposed § 111 (b) regulations. Third, the Proposed Rule impermissibly expands EPA' s 
authority beyond air pollution control into the management of state energy generation and 
usage. Fourth, the Proposed Rule mandates firm, numerical emission targets rather than 
the guidelines and procedures contemplated by § 11 l(d). This Proposed Rule would 

Carbon Pollution Emission Guidelines for Existing Stationa,y Sources: Electric 
Generating Units, Proposed Rule, 79 Fed. Reg. 34,830, 34,836-34,837 (June 18, 2014) 
("Proposed Rule"). 

2 See Proposed Rule, 79 Fed. Reg. at 34,924. 

3 The legal defects summarized in this section are described more fully in the 
attached Legal Memorandum (Attachment A). 

4 CAA §11 l(d)(l)(A)(i), 42 U.S.C. § 741 l(d)(l)(A)(i). 
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effectively negate state authority to evaluate EPA' s guidelines in the context of costs, 
technical and physical feasibility, energy needs, other environmental impacts, and the 
"remaining useful life of the existing source." Fifth, the BSER measures proposed by 
EPA improperly include measures beyond the physical or legal control of the regulated 
sources. Standards of performance established under § 111 ( d) must be achievable through 
source-level, inside-the~fence line measures. Sixth, the Proposed Rule conflicts with the 
balance of federal and state authority with respect to energy policy established in the 
Federal Power Act. 

Most frustrating for our state, EPA simply has not presented facts or reasoning to 
support the application of this rule in Alaska. EPA's foundational assumptions regarding 
the generation and transmission of electricity, particularly the premise of a robust 
interconnected grid, have little relevance to Alaska. The technical analyses - including 
the crucial Integrated Planning Model (IPM) and Regulatory Impact Analysis (RIA) - fail 
to evaluate the application of this rule in our state. EPA has no basis to conclude that the 
costs of implementing the proposed BSER measures in Alaska would be reasonable, that 
the rule will not impair the reliability of electric service in the state, or that the measures 
are even technically feasible. 

II. Alaska should be exempted from the rule. 

Alaska should be exempted from any § 111 ( d) rule governing carbon emissions 
from EGUs because Alaska's electric utility sector differs in critical respects from the 
industry in the continental U.S. Perhaps most significantly, Alaska does not have a robust 
interconnected grid. Because of the lack of transmission interconnections and other 
unique circumstances, Alaska cannot reasonably implement the BSER measures. 
However, Alaska is already achieving carbon emission savings pursuant to our own 
policies without federal intervention. 

It bears noting that even the primary policy motivation for this rule - the finding 
that fossil fuel-fired EGUs are the largest emitters of GHGs among stationary sources in 
the U.S. - does not apply to Alaska. Nationally, power plants account for roughly one­
third of all domestic GHG emissions.5 EPA reports that, in 2005, sources in the U.S. 
emitted 7, l 95.3 million metric tons (MMT) of C02e.6 Of that, emissions from the electric 

5 Executive Office of the President, The President's Climate Action Plan, at 6 
(June 2013 ), available at http://www.whitehouse.gov/sites/default/files/image/president 
27sclimateactionplan.pdf; also see Proposed Rule, 79 Fed. Reg. at 34,880; EPA 
Inventory of U.S. Greenhouse Gas Emissions and Sinks: I 990-2011 Executive Summary, 
EPA-HQ-OAR-2013-0602-0557 at ES-21 (2013) ("EPA OHO Inventory"). 

6 EPA GHG Inventory, at ES-7 (Table ES-2). 
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power industry accounted for 2,445.7 MMT - slightly more than one-third of U.S. C02e 
emissions.7 By comparison, in 2005,8 electric generation in Alaska produced 3.2 MMT 
C02e- only 6 percent of the state's total 52.l MMT C02e emissions.9 By our count, the 
five "likely affected fossil sources" in Alaska accounted for only 4.4% of statewide GHG 
emissions. 10 These emissions are de mini mus in the context of the issue EPA seeks to 
address in this rulemaking. The policy rational behind the Clean Power Plan's focus on 
the electric utility sector does not apply to Alaska. 

While the opportunity to reduce CO2 emissions from Alaska's electric utility 
sector is negligible, attempts to comply with the Proposed Rule would result in 
extraordinary costs. Implementing the Proposed Rule may also raise issues regarding the 
reliability of electric service, and may result in irrational consequences - including 
greater impairment to air quality in Fairbanks. This rule should not be applied in Alaska. 

A. Alaska's utility sector is fundamentally different from the electric 
utility industry in the continental U.S. 

Alaska's electric utility sector differs in many ways from the industry in the rest of 
the United States. The utility power sector in the continental U.S., as described by EPA, 
is characterized by the interconnection of a variety generation resources by robust 
transmission grids extending over large regions. 11 The interconnected nature of the 
continental grid enables flexible dispatch of generation resources and renders electricity a 
generally fungible product. 12 The fungible nature of electricity and the flexibility in 
dispatch practices permitted by an interconnected transmission ¥rid are "central" to 
EPA's evaluation of the "best system of emission reductions." 1 However, EPA's 

7 Id. at ES-21 (Table ES-7). 

8 2005 is the most recent year for which statewide data is publically available. 

IJ Center for Climate Strategies, Alaska Greenhouse Gas Inventory and Reference 
Case Projections, 1990-2020, at v, Table ES-1 (July 2007), available at 
http://dec.alaska.gov/air/doc/ AK-GHG-El-2007 .pdf. 

10 

II 

12 

See id. 

Proposed Rule, 79 Fed. Reg. at 34,862/1-2. 

Proposed Rule, 79 Fed. Reg. at 34,862/1-2. 

13 EPA, Legal Memorandum for Proposed Carbon Pollution Emission Guidelines for 
Existing Electric Utility Generating Units at 43 ("EPA Legal Memorandum"); also see, 
Proposed Rule, 79 Fed. Reg. at 34,862/1-2. 
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description of the utility power sector in the continental U.S., does not describe the 
electric utility sector in Alaska. 

Alaska does not have a robust infrastructure of looped transmission facilities 
interconnected with generation facilities extending over large regions. Rather, as a state, 
Alaska is "islanded" - we have no interconnection with other states or regions. 14 Our 
relatively small population (0.3% of U.S. population) is dispersed over a substantial 
geographic area (16% of U.S. landmass or 570,641 square miles). 15 Transmission lines do 
link a few major population centers, but these systems have limits. Because the Proposed 
Rule relies on a factual premise that does not apply to Alaska, our state should be 
exempted from the rule. 

1. Alaska's electric utility sector lacks interconnectivity. 

Alaska's utilities face unique challenges in providing electric service - in fact, 
electric utility service is not universally available. 128 electric utilities serve our major 
population centers and rural communities. 16 The service areas for these utilities include 
over 150 remote, stand-alone electric distribution systems serving villages, most of which 
are inaccessible by road. 17 In these rural locations, service is provided by small 

14 B.C. Hydro serves a small electric load in the remote coastal community of Hyder, 
Alaska. Otherwise, no Alaska load is served by electric generation resources located 
outside of the state. 

15 U.S. Census Bureau, State & County QuickFacts: Alaska, 
http://quickfacts.census.gov/qfd/states/02000.html. By comparison Wyoming, with the 
lowest population of any state, has a population density of5.8 people per square mile, Id. 
at Wyoming, http://quickfacts.census.gov/qfd/states/56000.html, 483 % greater than the 
1.2 people per square mile in Alaska. 

16 Regulatory Commission of Alaska, Fiscal Year 2012 Annual Report 70-72 (Nov. 
2012), available at http://rca.alaska.gov/RCA WebNiewFile.aspx?id=acc2839e-8 l bb-
4f93-a2fl-Ofb2698ffd2c ("RCA 20 J 2 Annual Report"). 

17 Alaska Energy Authority, Renewable Energy Atlas of Alaska at 2 (April 2013) 
available at www.akenergyauthority.org/PDF%20files/2013-RE-Atlas-of-Alaska­
final.pdf ("Renewable Energy Atlas"); also see id. at 2-4 (illustrating Alaska' s electric 
generation and transmission infrastructure). 



Ms. Gina McCarthy, Administrator 
Mr. Dennis McLerran, Regional Administrator 
Re: Proposed Carbon Pollution Emission Guidelines for Existing 
Electric Utility Generating Units, Docket # EPA-HQ- OAR- 2013-0602 

December I, 2014 
Page 6 of52 

generation units that either operate in isolation or are only weakly linked to other small 
electric generation units. 18 

In addition to lacking interconnection amongst our electric utility systems, we also 
lack an interconnected road or natural gas pipelines linking our cities, towns and villages. 
In this context, one utility, Alaska Village Electric Corporation, serves 54 villages, 
including Old Harbor and Savonga - communities 734 miles apart. 19 Another utility, 
Alaska Power Company, serves 26 communities, including Klawock and Tok ­
communities separated by 645 miles.20 The absence of transmission lines to share power 
among communities and a road or pipeline system to transport fuel to remote areas, 
presents a huge challenge for providing affordable and reliable power to rural consumers. 

With some notable exceptions, the power and heating needs for these remote areas 
are met by diesel barged up from lower-48 suppliers or transported from petroleum 
refineries in Nikiski or Valdez, Alaska. 21 After seasonal freeze-up, many remote 
communities must rely on fuel that is stored in local tank farms, or pay a premium for 
fuel flown in by air tankers.22 When fuel reserves run short in these remote communities, 
truly extraordinary (and expensive) measures may be necessary to ensure the availability 
of fuel. 23 To help communities meet their energy needs the state supports programs to 
maintain fuel tanks, improve power generation and end use efficiency, and exploit local 
renewable energy sources such as wind, biomass, solar, geothermal, and hydroelectric. 24 

18 EPA' s exclusion of 4 72 Alaskan EG Us from the electric power sector modeling 
illustrates our reliance on small, isolated generating units. EPA, Documentation for EPA 
Base Case v.5.13 Using the Integrated Planning Model, EPA-HQ-OAR-2013-0602-0212, 
at 4-64, Table 4-35 (Nov. 2013), available at 
http://www.epa.gov/ainnarkets/progsregs/epa-ipm/BaseCasev513.htm1. 

19 

20 

21 

22 

RCA 2012 Annual Report 16. 

Id.at 15. 

Renewable Energy Atlas 2. 

Id. 

23 See, e.g., William Yardley, Tanker with Crucial Fuel Delivery is Sighted Off 
Nome, N.Y. Times, Jan. 14, 2012, at A14, available at 
http://www.nytimes.com/2012/0 l/ 14/us/fuel-tanker-renda-and-icebreaker-healy-are­
sighted-off-nome.html? _r=O:. 

24 Renewable Energy Atlas 2. 
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The provision of electric utility service in Alaska cannot be compared to the more 
densely populated areas of the country. Elsewhere in the U.S., most electric consumers 
are connected to an extensive electric grid. These interconnected states also have well­
established interconnected energy markets that provide for the sale and transmission of 
power from where it can be most economically produced to where demand exists. Here, 
other than Anchorage and Matanuska load centers, no Alaskan load centers are 
interconnected by redundant transmission infrastructure. Alaskan loads are too small and 
too distant to support the type of electric transmission grid available in the continental 
U.S. 

2. Even Alaska's major population and electric load centers have 
limited interconnectivity. 

There are a few larger electric utility load centers in Southeast, Southcentral, and 
Interior Alaska. Four of these load centers have limited transmission interconnections: the 
Kenai Peninsula, Anchorage, Matanuska, and Fairbanks load centers. Because the 
transmission lines generally follow the 470-mile long Alaska Railroad corridor between 
Seward and Fairbanks, these loosely interconnected electric load centers are jointly 
referred to as the HRailbelt. "25 

The Municipality of Anchorage is Alaska's largest population center with 291,826 
people (in 2010) and a land area of 1,705 square miles.26 Our largest city is spread over 
seventy percent more land area than the State of Rhode Island which had a population 
more than three times that of Anchorage in 2010.27 With a land area of 24,608 square 
miles and a population in 2010 of 88,995,28 the Matanuska-Susitna Borough is larger than 

25 In addition to the transmission lines generally following the railroad corridor, the 
Rail belt transmission system also includes: approximately 376 miles of transmission line 
south of the railroad corridor on the Kenai Peninsula, approximately 168 miles of 
transmission line west of the railroad corridor on the north side of Cook Inlet, and 
approximately 100 miles east of Fairbanks to Fort Greely where the railroad is currently 
being extended. 

26 U.S. Census Bureau, State & County QuickFacts: Anchorage Municipality, 
http://quickfacts.census.gov/qfd/states/02/02020.html. 

27 U.S. Census Bureau, State & County QuickFacts: Rhode Island, 
http://quickfacts.census.gov/qfd/states/44000.html. 

28 U.S. Census Bureau, State & County QuickFacts: Matanuska-Susitna Borough, 
http://quickfacts.census.gov/qfd/states/02/02170.html. 
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ten states, each of which has a population many times larger than the Matanuska-Susitna 
Borough.29 Even in our "urban" areas, Alaskan utilities have a lot of ground to cover to 
deliver power from generating units to load. 

a. Railbelt Utilities 

The Railbelt load centers are served by six vertically integrated, cooperative or 
municipally owned utilities. The Kenai Peninsula is served by Homer Electric 
Association (Homer), the City of Seward, and Chugach Electric Association (Chugach). 
The Anchorage load center is served by Chugach, Anchorage Municipal Light and Power 
(ML&P), and Matanuska Electric Association (MEA). MEA also serves in the 
Matanuska load center. Golden Valley Electric Association (GVEA) serves the Fairbanks 
load center30 Each of these independent utilities is governed by a locally elected board. 

29 U.S. Census Bureau, State & County QuickFacts: Rhode Island, 
http://quickfacts.census.gov/qfd/states/44000.html (Rhode Island - population 1,052,567); 
U.S. Census Bureau, State & County Quick.Facts: Deleware, 
http://quickfacts.census.gov/qfd/states/10000.html (Deleware - pop. 897,934); U.S. 
Census Bureau, State & County QuickFacts: Connecticut, 
http://quickfacts.census.gov/qfd/states/09000.html (Connecticut - pop. 3,574,097); U.S. 
Census Bureau, ,State & County QuickFacts: Hawaii, 
http://quickfacts.census.gov/qfd/states/l 5000.html (Hawaii - pop. 1,360,30 I); U.S. 
Census Bureau, State & County QuickFacts: New Jersey, 
http://quickfacts.census.gov/qfd/states/34000.html (New Jersey - pop. 8,791,894); U.S. 
Census Bureau, State & County QuickFacts: New Hampshire, 
http://quickfacts.census.gov/qfd/states/33000.html (New Hampshire - pop. 1,316,470); 
U.S. Census Bureau, State & County QuickFacts: Vermont, 
http://quickfacts.census.gov/qfd/states/50000.html (Vermont - pop. 625,741); U.S. 
Census Bureau, State & County QuickFacts: Massachusetts, 
http://quickfacts.census.gov/qfd/states/25000.html (Massachusetts - pop. 6,547,629); U.S. 
Census Bureau, State & County QuickFacts: Maryland, 
http://quickfacts.census.gov/qfd/states/24000.html (Maryland - pop. 5,773,552); U.S. 
Census Bureau, State & County QuickFacts: West Virginia, 
http://quickfacts.census.gov/qfd/states/54000.html (West Virginia - pop. 1,852,994). 

30 The Fairbanks load area includes the Denali Borough, the Fairbanks-North Star 
Borough (FNSB) and unincorporated regions surrounding the FNSB. Black & Veatch, 
Alaska Railbelt Regional Integrated Resource Plan (RIRP) Study 1-1 (Feb. 20 I 0) 
("Alaska RIRP"). 
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The Rail belt utilities serve a region of approximately 100,000 square miles, 
approximately half the size of the area served by the Electric Reliability Council of Texas 
(ERCOT). ERCOT provides independent system operator (ISO) service through a unified 
system controlling 43,000 miles of transmission infrastructure and 550 generation units.31 

By contrast, our Railbelt utilities independently provide service in their territories 
utilizing a total of 1,500 miles of transmission infrastructure and 39 utility or state owned 
generation units, plus purchases from a few small independent power producers. Even if 
an ISO were created in Railbelt Alaska, it would take a substantial investment in 
infrastructure to have the same system operational flexibility enjoyed by ERCOT. 

The Rail belt utilities generate a}iproximately 80% of the state's electricity and 
serve a peak load of around 870 MW. All five of the "likely affected EGUs" identified 
by EPA - Nikiski Cogeneration, George M. Sullivan Plant 2, Beluga Power Plant, 
Southcentral Power Plant, and Healy Unit 133 

~- provide electricity within the Railbelt. 
With the exception of transmission between the Anchorage and Matanuska load centers, 
the Railbelt load centers, and thus the affected EGUs, are connected by only single 
contingency outage transmission tie lines. Because loss of these single contingency lines 
means no energy can be transported amongst load centers, each utility must carry 
sufficient reserve locally to meet their loads.34 

b. Railbelt Transmission Connections 

The Kenai Peninsula load center is connected to the Anchorage load center by a 
90-mile, single contingency 115kV transmission tie line owned by Chugach. The ability 
to move power on the Kenai to Anchorage transmission line is constrained by a stability 
limit of approximately 70 to 75MW, the need for approximately I OMW of reserve 
capacity, and increased line losses associated with increased energy transfer. 

31 Electric Reliability Council of Texas, Inc., About ERCOT, www.ercot.com/about 
(last visited Nov. 26, 2014 ). 

32 Alaska RIRP 3-2. By comparison, many electric utilities in the continental U.S. 
have single coal or nuclear plants that exceed 900MW of capacity. Id. 

33 EPA, Goal Computation TSD, Appendix 7: 2012 Plant-Level Data for Likely 
Covered Fossil Sources, EPA-HQ-OAR-2013-0602-0256. Although EPA listed Healy 
Unit 1 as "likely affected EGU," because of an ambiguity in the Proposed Rule, it is 
unclear whether unit meets the criteria. See discussion infra Part III.B. 

34 Alaska RIRP § 3.1, 3-2. 
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The Matanuska and Anchorage load centers are connected by multiple 
transmission systems. The first is a 230 kV transmission system owned by Chugach. This 
system connects Chugach's and ML&P's generation plants to the Teeland Substation in 
the western portion of the Matanuska load center. The second system is a 115 kV 
transmission line jointly owned by ML&P, Chugach and MEA. This l l 5kV line connects 
the Eklutna Hydroelectric Project to the Anchorage load center and to the eastern portion 
of the Matanuska load center. Finally, MEA owns a 115 kV transmission system that 
connects the eastern and western portions of the Matanuska load center, creating a looped 
system with the Anchorage load center. 

The Matanuska and Anchorage load centers are connected to the Fairbanks load 
center by a 200-mile, single contingency transmission system currently operated at 
138kV running from Teeland Substation to Healy. This includes (1) a 6 mile 138kV line 
connecting the Teeland and Hollywood substations, which is currently owned by the 
State and due to transfer to MEA in 2018; (2) a 21 mile 115 kV line connecting 
Hollywood and Douglas that is owned by MEA; and (3) the 173-mile Alaska Intertie 
built to a 345 kV design connecting the Douglas and Healy substations and owned by the 
State. From Healy, two 138kV transmission lines carry power to Fairbanks - a I 03 mile 
line running to the Goldhill substation and the 97 mile long Northern Intertie running into 
Wilson Substation. While conditions can vary, the Alaska Intertie is typically operated at 
or near its usual stability limit of approximately 70·80 MW throughout the year to deliver 
electricity generated at hydroelectric and natural gas facilities to Fairbanks. Energy 
purchases are generally scheduled to the maximum capacity of the line, depending on the 
availability of hydroelectric and gas generation capacity, and the availability of natural 
gas fuel. 

These transmission lines follow routes that are often remote from all road access,35 

and are subject to outages during winter peak loads caused by avalanches and ice loading. 
In particular, the Alaska Intertie has two cables bundled together about 8 inches apart for 
each phase. The snow/ice loading on the Intertie can be particularly dramatic when the 
accumulated snow and ice bridges the gap between the two cables. Once such a bridge is 
fanned, snow and ice accumulate across the entire platform, causing accumulations of 
more than one-foot diameter. There is a particular risk of ground fault when uneven snow 
loading causes the lines to sag to the ground. 

35 An exception to this is the Alaska Intertie, which runs parallel to the Parks 
Highway as it crosses through Denali National Park. 
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Alaska's regulatory environment differs from the framework presumed by EPA. In 
the continental U.S., FERC regulates interstate electric energy transmission and the 
wholesale energy market.36 However, because Alaska has no interstate electric energy 
transmission, Alaskan utilities are largely unaffected by FERC transmission and 
wholesale market rules.37 Instead, wholesale transactions between utilities are refiulated 
by our public utility commission, the Regulatory Commission of Alaska (RCA). 8 

The RCA regulates electric utilities according to traditional economic ratemaking 
principles - requirinj that reliable service is provided at just, reasonable, non­
discriminatory rates. 9 Utilities, under RCA oversight, must apportion charges to their 
respective customer classes according to the "cost causer-cost payer" principle.40 The 
RCA and the Alaska Energy Authority (AEA), through the Intertie Management 
Committee, may implement reliability standards.41 

36 Federal Power Act (FPA) § 201(a) & (b)(l), 16 U.S.C. § 824(a) and (b)(l); 
Congress directed FERC "to divide the country into regional districts for the voluntary 
interconnection and coordination of facilities for the generation, transmission, and sale of 
electric energy," and "to" promote and encourage such interconnection and 
coordination." FPA § 202(a), 16 U.S.C. § 824a(a). FERC also regulates the rates and 
charges for interconnection and transmission to ensure the rates are "just and reasonable," 
and that no person is subjected to "undue prejudice or disadvantage" or "any 
unreasonable difference in rates, charges, service, facilities, or in any other respect, either 
as between localities or as between classes of service." FPA § 205(a)-{b), 16 U.S.C. § 
824d(a)-(b). Congress empowered FERC to take action on its own motion in order to 
ensure these measures are implemented. FPA § 206(a), 16 U.S.C. § 824e(a). 

37 

38 

39 

40 

FPA §20l(b)(l), 16 U.S.C. § 824(b)(l). 

AS 42.05.431 (b). 

AS 42.05.431. 

3 AAC 48 .510. 

41 AS 42.05 .291; see The lntertie Management Committee's Railbelt Operating and 
Reliability Standards (Oct. 1, 2013) available at 
http://www.akenergyauthority.org/PDF%20files/IMC%20Railbelt%200perating%20&% 
20Reliability%20Standards.pdf. 
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There are limits to the RCA's statutory authority. Unlike public utility 
commissions in many other states,42 the RCA does not have general facility siting 
authority. Also, while other states have enforceable resource plans, in Alaska, utilities 
submit IO-year capital improvement plans for informational purposes only.43 

Significantly, municipal and cooperative utilities, including all of the utilities affected by 
this rule, may choose to be altogether exempt from economic regulation by the RCA.44 

Nor is the limited Alaska transmission system managed by a Regional 
Transmission Organization or ISO as is typical elsewhere in the country. Here, individual 
electric utilities or state agencies own discrete portions of the transmission infrastructure. 
Each utility operates the transmission infrastructure it owns and, in some cases, operates 
transmission infrastructure owned by the State under contract. Interconnection 
agreements exist, if at all, only when each of the participating utilities find the terms of 
the agreement to be in their individual members or customers best interests. 

No organized wholesale power market exists in Alaska. Instead, wholesale power 
transactions between utilities are based upon bilateral agreements, and typically involve 
hour-ahead non-finn economy energy transactions. Existing transmission system 
limitations prevent most Alaska utilities from entering into finn wholesale power 
transactions. By contrast, within the interconnected continental grid, power can be bought 
on a firm or non-finn basis, and for varying blocks of time. 

Although outlined in AS 44.99.115, Alaska's energy policy is not integrated in a 
single statute. Our policies are integrated through multiple statutes that establish and 
allocate duties and authority amongst numerous state departments and agencies, 
including AEA, DEC and the RCA. 

42 See EPA, State Plan Considerations TSO, EPA-HQ-OAR-2013-0602-0463, at 69 
(June 2014). 

43 

44 

3 AAC 50.790, 770(e)(l). 

AS 42.05.71 l(b) and (h). 
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B. Alaska should be exempted from the rule because without an 
interconnected grid we cannot execute the "best system of emission 
reductions" as outlined by EPA. 

1. EPA 's evaluation of the statutory BSER criteria presumes, and 
relies on, the existence of an interconnected grid, 

The existence of an interconnected and integrated electricity system is "central" to 
EPA' s rationale for the Proposed Rule: 

Central to our BSER determination is the fact that the nation's 
electricity needs are being met, and have for many decades been 
met, through a grid fanned by a network connecting groups of EGUs 
with each other and, ultimately, with the end-users of electricity .... 
Through the interconnected grid, fungible products - electricity and 
electricity services - are produced and delivered by a diverse group 
of EGUs operating in a coordinated fashion in response to end-users' 
demand for electricity.45 

EPA's determinations respecting the impact on the reliability of electric service and the 
cost of these measures also cleari reference the assumption that "affected EGUs" will be 
connected to this integrated grid. 6 EPA's BSER determinations for three of the building 
blocks explicitly rely on the "inherent flexibility of the current regionally interconnected 
and integrated electricity system." 47 In theory, this interconnected system will enable 
utilities to reliability and affordably reduce generation, and therefore CO2 emissions, 
from "affected EGUs" by generating power with less carbon intensive units or by 
reducing the demand altogether. 48 

45 

46 

47 

EPA Legal Memorandum 43-44. 

Proposed Rule, 79 Fed. Reg. at 34,836/3. 

Id. 

48 Proposed Rule, 79 Fed. Reg. at 34,835/2-34,836/3; EPA Legal Memorandum 
49-50 (reasoning that building blocks 2, 3, and 4 qualify as a "system of emission 
reduction" because "through the integrated grid, the measures reduce overall demand for, 
and therefore utilization of, higher emitting, fossil fuel - fired EGUs, which, in tum, 
reduces CO2 emissions from those EGUs."). 
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However, as described in detail above, Alaska does not have ''a regionally 
interconnected and integrated transmission system." Our limited transmission capacity is 
already fully utilized to replace petroleum fuel generation with hydroelectric or natural 
gas power. Thus, the EGUs EPA assumes may be re-dispatched under building block 2 
are located at opposite ends of a 200 miJe long transmission system that is subject to 
single contingency outages. Integration of significant new renewable generation 
resources would likewise be limited by these transmission constraints. The lack of 
interconnection also has significant implications for any evaluation of how the BSER 
measures may affect electric service reliability. Our generation is neither interconnected 
nor interchangeable in the manner envisioned by EPA in its BSER detenninations. 

EPA' s supporting technical analyses, the Integrated Planning Model (IPM) and 
Regulatory Impact Analysis (RIA), on~ examine the continental U.S. and southern 
Canadian Provinces, ignoring Alaska.4 Even for these interconnected regions, the IPM 
did not account for the situation facing Alaska - inadequate transmission capacity to 
deliver resources within a region. 50 EPA has not yet articulated a basis to conclude that 
the proposed BSER measures, premised upon an interconnected grid, are technically 
feasible in Alaska or that they can be implemented at a reasonable cost without 
compromising the reliability of electric service or public safety. 

2. Constructing 200 miles of new electric transmission line to 
improve connectivity amongst load centers and generating 
resources is not a reasonable solution for Alaska. 

EPA recognizes that implementation of these BSER building blocks may require 
new investment in infrastructure.51 EPA dismisses infrastructure constraints out of hand 
by reasoning that "these considerations have not limited past rapid increases in NGCC 
generation levels."52 EPA concludes that natural gas supply and delivery systems as well 

49 EPA, Regulatory Impact Analysis for the Proposed Carbon Pollution Guidelines 
for Existing Power Plants and Emission Standards for Modified and Reconstructed Power 
Plants, at ES-15 n.7 (June 2014) (noting EPA's lack ofinfonnation regarding impacts in 
Alaska and Hawaii); Id. at 3-46 (noting that IPM does not account for costs or benefits of 
Proposed Rule in Alaska) ("RIA"). 

50 Proposed Rule, 79 Fed. Reg. at 34,864/2; EPA, Resource Adequacy and 
Reliability TSO, EPA-HQ-OAR~2013-0602-0163, at 2. 

SI 

52 

Proposed Rule, 79 Fed. Reg. at 34,857-34,858. 

Id. 
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as electric transmission systems "would be capable of supporting the degree of increased 
NGCC utilization needed for states to achieve the proposed goals." EPA provides three 
reasons for this conclusion: (1) transmission systems can sustain usage levels achieved 
during peak periods for longer periods of time;53 (2) isolated system constraints would 
not prevent an increase in NGCC generation overall across a region;54 and (3) "pipeline 
and transmission planners have repeatedly demonstrated the ability to methodically 
relieve bottlenecks and expand capacity. Further, EPA believes ''the proposal;s 
compliance schedule provides flexibility and time for investment in additional natural gas 
and electric industry infrastructure if needed."55 However, historic pipeline and 
transmission expansion trends in the continental U.S. have no bearing on unique 
conditions in Alaska. 

Significant upgrades to the electric transmission infrastructure would be necessary 
to re-dispatch natural gas generation to offset coal generation capacity in Alaska. Both of 
the Alaska coal fueled EGUs are.located at the coal mine mouth in Healy. All of Alaska's 
natural gas generation capacity is located more than 200 miles south - in the Matanuska, 
Anchorage, and Kenai load centers. A single transmission line operated at 138kV 
connects Healy to the Teeland Substation, where multiple interconnections with the 
Matanuska and Anchorage load centers exist. The 80 MW capacity limit and single­
contingency outage nature of the existing transmission tie-lines between Healy and 
Teeland prevents firm energy transfers and the sharing of reserves between the Fairbanks, 
and Anchorage or Matanuska load centers. 

Although prepared for other purposes, the State of Alaska recently commissioned 
a planning study that looked at the cost of constructing a second transmission line from 
the Matanuska load center to the Fairbanks load center.56 This possible line would run 
from a new Lorraine Substation to Healy, through Douglas Substation, and would cost an . 
estimated $387.9 million.57 This second line would allow firm energy transfers from the 
Matanuska and Anchorage load centers to the Fairbanks load center.58 It would increase 

S3 

54 

55 

Id. at 34,863/3. 

Id. at 34,864/1. 

Id.at 34,857-58; 34,864/1-2. 

56 Alaska Energy Authority, Pre/Post - Watana Transmission Study Draft Report 
(March 17, 2014) ("Watana Transmission Study"). 

S7 

S8 

Id. at 13. 

Id. at 12. 
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total transmission transfer capacity to 125 MW, although system operating stability limits 
dictate that no more than 110 MW actually be transferred.59 Upgrade of the Northern 
Intertie from Healy to Fairbanks to 230 kV operations, at a cost of $106.8 million, may 
be required to actually get this additional capacity and Healy generation output to 
Fairbanks.60 

Based upon the recently commissioned study, it would cost at least $387.9 million, 
and possibly $494.7 million to create enough additional transfer capacity to offset the 27 
MW Healy Unit 1 coal generation with natural gas generation. If the $387.9 million were 
amortized over forty years, using the three percent discount rate utilized in the RIA, this 
second transmission line would have approximately $16.7 million per year in capital 
costs. If the $387.9 million were amortized over forty years, using GVEA's average 
3.735% cost of debt and authorized 1.79 TIER, this second transmission line would have 
approximately $27.9 million per year in capital costs. 

For the twelve-month period ending July 31, 2014, GVEA averaged spending 
$0.04 77 /kWh on incremental costs for 199,966,700 kWh of energy generated by Healy 
Unit 1.61 For that same period, GVEA spent $0.11160/kWh for economy energy 
purchased from Chugach,62 plus $0.00373 to wheel that energy to GVEA's system.63 If 
you assume that GVEA could purchase an additional 199,966,700 kWh of economy 
energy from Chugach at this same average price as paid during the twelve-month period 
ending July 31, 2014, and assume that the MEN Alaska Intertie wheeling rate during that 
time period would equal the wheeling rate for the new transmission line, use of the 
second transmission line to offset coal-fueled generation by Healy Unit 1 with Chugach 
natural gas generation would cost GVEA an additional $13.5 million per year.64 

59 

60 

Id. at 12, 34. 

Id. at 13. 

61 GVEA, Tariff Advice Letter 255-13, filed with the RCA, at Ex. 7c (filed 
August 29, 2014) ("TA255-13"). 

62 TA255-13 Ex. 7a. 

63 TA255-I3 Ex. 4a (this is the price GVEA paid to MEA and the State to transmit 
the energy purchased from Chugach and delivered by Chugach to Teeland Substation 
over the MEA transmission system and Alaska Intertie to Healy). 

64 ([$0.1 I 160/kWh + $0.00373/kWh]- [$0.0477/kWh]) X (199,966,700 kWh) = 
$13,523,747.92 
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GVEA is currently reporting an emission rate for Healy Unit I of 3,564.89 pounds 
of carbon dioxide per MWh. Chugach currently reports an emission rate of 1,717.16 
pounds of carbon dioxide per MWh from a simple cycle natural gas unit. Thus replacing 
199,966,700 kWh of energy generated by Healy Unit l with an equivalent amount of 
energy65 generated at a simple cycle Beluga unit would save approximately I 63,000 
metric tonnes of carbon dioxide emissions.66 Using the annual capital costs $16.7 to 
$27.9 million for the second transmission line and energy replacement costs of $13.5 
million as discussed above, it would cost between $185.28 and $253.99 per metric ton of 
carbon emission saved to replace generation from Healy Unit 1 with output from a simple 
cycle natural gas unit at Beluga. In the public notice for the Proposed Rule, the EPA 
could not find that a cost of converting coal fueled units to natural gas fuel ranging from 
$83 - $150 per metric ton of carbon dioxide emission reduction was reasonable for 
inclusion as BSER.67 The EPA did find redispatch costing on average $30 per metric ton 
of carbon dioxide emission reduction to be reasonable for inclusion as BSER. For Alaska, 
the cost of even partial redispatch is six times the range found reasonable, and is greater 
than the range that could not be found reasonable, thus Alaska should be exempted from 
the Proposed Rule. 

C. Alaska should be exempted from the Proposed Rule because we cannot 
reasonably implement the "best system of emission reductions." 

The Proposed Rule suggests compliance mechanisms that have limited, if any, 
application in Alaska and presupposes an energy market that does not exist here. 
Application of the Proposed Rule to Alaska, notwithstanding the physical impossibility of 
implementing the building blocks, would result in extraordinary costs, severely impair 
the reliability of electric service, and aggravate air quality concerns in the Fairbanks area. 
Therefore, our state should be exempted from the Proposed Rule. 

65 I 03 % to account for line losses. See, Watana Transmission Study 35 fig. 7-1. 

66 [(199,966.7 MWh) X (3,564.89 pounds/MWh) + (2,204.62 pounds/MT)] Healy 
Unit 1 -[({ 199.966.7 MWh} X {l.03}) X (1,717 pounds/MWh) + (2,204.62 
pounds/MT)] SPP = 162,937.9 

67 EPA, GHG Abatement Measures TSO, EPA-HQ-OAR-2013-0602-0437, at 6-9 
(June 10,2014). 
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1. Heat rate improvements of six percent cannot be achieved at the 
Healy Power Plant. 

The first BSER measure proposed by EPA is a six percent heat rate improvement 
(HRI) at coal. fired steam generating units. EPA evaluated two general approaches to 
improving heat rates: ( 1) implementing "best practices" in operations and maintenance 
and (2) equipment upgrades.68 Applying this building block to Alaska, EPA assumed a 
six percent reduction in the CO2 emission rate at Healy Unit 1 - from 2,852 to 
2,681 lb/MWh. 69 This element of the goal calculation is not reasonable as applied to 
Alaska. 

First, as EPA recognizes, heat rate improvements may be accomplished through 
the use of Hbest practices" or equipment upfflrades only to the extent those measures have 
not already been implemented at a facility. 7 However, although EPA applies this element 
to Healy Unit 1 in the goal calculation, the agency does not provide information to 
support a determination that "best practices" or equipment upgrades are available to that 
EGU. Worse, the baseline and goal calculations ignore Healy Unit 2 altogether. 

Second, EPA' s analysis of equipment upgrades relies on Sargent & Lundy (2009), 
a study that evaluated HRI at coal units between 200 MW and 900MW. 71 The units 
evaluated in that report are an order of magnitude larger than the 27 and 52.SMW Healy 
units. Without closer study, EPA cannot reasonably conclude that the same equipment 
upgrades evaluated for those large units are technically feasible for the Healy units. Even 
if some of the equipment upgrades are technically feasible, EPA failed to support a 
conclusion that those upgrades otherwise qualify as BSER for small coal EGUs.72 

68 Proposed Rule, 79 Fed. Reg. at 34,851, 34,856, 34,860. 

69 This figure appears to be in error. According to GVEA's GHG emissions report, 
the emission rate at Healy Unit I was actually 3,564.89 lbs/MWh in 2012. 

70 Proposed Rule, 79 Fed. Reg. at 34,859. 

71 GHG Abatement Measures TSO 2-33, 2·36 ("The EPA also reviewed the 
engineering studies available in the literature and selected the Sargent & Lundy 2009 
study as the basis for our assessment of heat rate improvement potentials from equipment 
and system upgrades."); see Sargent & Lundy, LLC, Coal.fired Power Plant Heat Rate 
Reductions: Final Report at l·l (Jan. 22, 2009). 

72 For example, one BSER criterion is cost. EPA recognizes that economy of scale 
causes most HRI methods to be more costly ($/kW) on smaller unit sizes. GHG 
Abatement Measures TSD 2·36 n. 31. 
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The only information c1Jrrently available reveals that a six percent HRI cannot be 
achieved by the Healy units. GVEA reports that a number of the HRI measures 
recommended by EPA have already been implemented at the coal plant and some are not 
available to the Healy units. 73 GVEA's initial evaluation suggested that heat rate 
improvements of 2.11 % and 2.15% might be achievable at Healy Unit 1 and Unit 2, 
respectively.74 Although, given variability in operating conditions, application of these 
measures would not necessarily result in the forecasted improvement as compared to the 
2012 base! ine. 75 

Installation of pollution control technologies, as required by a consent decree with 
EPA will reverse these gains. 76 The consent decree requires GVEA to install ( 1) selective 
catalytic reduction (SCR) eC)uipment at Unit 277

; selective non-catalytic reduction 
(SNCR) controls at Unit 178

; and (3) SCR controls at Unit 1.79 GVEA anticipates that the 
SNCR equipment will degrade the heat rate of Healy Unit 1 by about 0.1 % and that the 
installation of SCR equipment will result in a 2.87% degradation of the heat rate at each 
unit. 80 Thus, there are no net heat rate improvements possible in Alaska and application 
of this measure to determine Alaska's goal is unreasonable. 

73 

74 

1S 

GVEA Response, RCA Docket 1-14-007, at 2 (Oct. 16, 2014). 

GVEA Response, RCA Docket 1-14-007, Exh. A-1 (Oct. 31, 2014). 

GVEA Response, RCA Docket J-14-007, at 2 (Oct. 31, 2014). 

76 See Proposed Rule, 79 Fed. Reg. at 34,859 n.111; Sargent & Lundy at 5.1 (noting 
that emission control technologies can consume large amounts of auxiliary power). 

77 Consent Decree, United States v. Golden Valley £lee. Ass 'n, Inc., No. 4: 12-cv-
00025- RRB ~59 (D. Alaska 2012) ("GVEA Consent Decree"). 

78 Id. at ~60. 

79 Id. at ~161-63. 

80 GVEA Response, RCA Docket I-14-007, Exh. A-1 (Oct. 31, 2014 ). 
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2. Re-Dispatch cannot be executed as EPA describes because our 
transmission lines already operate at, or near, capacity to 
replace carbon intensive generation with hydroelectric and 
natural gas generation. 

The second general category of measures that EPA identifies as BSER is to 
substitute generation at carbon-intensive units with generation from less carbon-intensive 
EGUs. Specifically, EPA evaluates displacing coal-fired steam (and oil/gas-fired steam) 
generation in each state by increasing generation from existing NGCC capacity toward a 
70 percent target utilization rate. 81 For Alaska, EPA reassigned the 2012 baseline 
generation at Healy Unit I to NGCC units to arrive at a final goal of 4 7% capacity factor 
for Alaska's NGCC units.82 Again, the calculation does not account for Healy Unit 2. 
Essentially, EPA calculated Alaska's goal based on the assumption that all generation at 
the Healy Power Plant could be displaced by NGCC generation. This assumption is false, 
both because of the transmission system limitations discussed above and because of the 
planned retirement of the Beluga and Sullivan NGCC EGU's.83 

The Healy Power Plant will provide a total of 80 MW of generation capacity for 
the Fairbanks load center. The plant is located adjacent to the Usibelli Coal Mine and has 
two coal-fired steam generating units. Healy Unit 1 commenced generation in 1967 and 
has a gross capacity of 27MW. Healy Unit 2, or the Healy Clean Coal Project, has a 
nameplate capacity of 52.5MW and, like Healy Unit I, uses the locally produced coal.84 

81 Proposed Rule, 79 Fed. Reg. at 34,851; GHG Abatement Measures TSD 3-9, 3-26. 

82 See Proposed Rule, 79 Fed. Reg. at 34,858 n. I 06 (substitution would only occur 
to the extent that there is both NGCC capacity whose generation could be increased and 
steam EGUs whose generation could be decreased); Goal Computation TSD, App. 1. 

83 Chugach Response, RCA Docket 1-14-007, at 11, Table 3 (Oct. 31, 2014). The 
Beluga and George Sullivan steamer units are being retired, converting those NGCC 
EGUs to simple cycle units. Chugach and ML&P have jointly built SPP as an NGCC 
plant, and ML&P is building George Sullivan Plant 2A as an NGCC plant. Overall, 
Railbelt NGCC capacity is decreasing by approximately 60 MW, reflecting the 
disaggregation of generation plant within the Railbelt. Simple cycle natural gas 
generation capacity in the Railbelt is increasing. 

84 Healy Unit 2 was constructed in 1998 as an experimental waste coal 
demonstration plant under the U.S. Department of Energy's Clean Coal Technology 
Program. However, the unit did not perform as expected and federal testing ceased in 
1999. 
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GVEA is investing significant resources to reconstruct Healy Unit 2. This includes $190 
million in investments and a recent consent decree with EPA requiring additional 
pollution control measures at both Healy units. The Healy Power Plant is connected to 
Fairbanks, 97 miles to the north, by two transmission Jines owned and operated by 
GVEA. 

The NGCC EGUs that EPA's goal computation assumes can replace Healy's 
80MW of coal generation are located more than 200 miles south of Healy, beyond the 
other end of the Alaska Intertie. As discussed above, this 80MW transmission line is 
already generally operated at capacity to deliver hydroelectric and natural gas generation 
to GVEA's customers in the Fairbanks load area.85 There are no NGCC EGUs connected 
to the Fairbanks load center other than those connected through the south end of the 
Alaska Intertie. Given the current generating and transmission resources, Alaska cannot 
execute the second building block. 

Hypothetically, GVEA could have two options to replace Healy power - (1) 
upgrading the Alaska Intertie to allow more power north or (2) generating power locally 
from other fossil-fuel fired units. Both scenarios would substantially increase the cost of 
power in Fairbanks - already among the most expensive regions in the country for 
power- significantly, raise serious resource availability and reliability concerns, and 
compromise the state ' s ability to address the PM2.5 non-attainment finding for Fairbanks. 
These options are not realistic. 

a. Premature retirement of the Healy units would result in 
incredible costs for the utility's 45,000 ratepayers. 

In any scenario, requiring GVEA to generate or purchase power from a source 
other than the Healy Power Plant would increase the cost of electricity. First, retiring the 
Healy units prematurely would involve nearly $450 million in stranded capital costs and 
remaining loan principal payments.86 Second, because coal is GVEA's least expensive 
power, replacing Healy coal-fueled generation would also result in significant additional 
annual variable costs between $4 7.4 and $60. 7 million per year. 87 Upgrading the Alaska 

85 Notably the Healy units provide voltage support to the Intertie. If the Healy units 
were not operating, the loss of the Healy SVC would result in a reduction of transfer 
capacity of approximately 11 MW. 

86 I-I. Dale LLC, Stranded Cost Calculations for Healy Unit 1 and Unit 2 (Sept. 2014) 
(Attachment B). 

87 H. Dale LLC, Cost Analysis for Shutting Down GVEA Coal Units (Sept. 2014) 
(Attachment C). 
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Intertie to transport more natural gas generation north would also result in approximately 
$30.2 - $41.4 million of additional annual costs to consumers, as discussed above. 

To put this in perspective, GVEA residential ratepayers already pay 
$0.235668/kWh for electric utility service. 88 This is substantially higher than the rates 
paid anywhere else in the nation, except other parts of Alaska and Hawaii.89 In 2013, 
GVEA sold a total of 1,253,161,000 kWh at retait.90 Inflating that at the 0.78% growth 
rate used in the Proposed Rule would leave GVEA with sales of 1,529,731,800 kWh in 
2030. Just the annual cost increases of $90.9 million related to shutting down the Healy 
units identified above would result in rate increases for GVEA consumers of between 
$0.05 and $0.07/kWh. The EPA indicates that implementation of the Proposed Rule will 
result in rate increases of approximately $0.01/kWh nationwide.91 There is no 
justification for making Fairbanks consumers bear a burden roughly six times greater 
than the rest of the nation, particularly when, as discussed above, the carbon emissions at 
issue are minimal. 

b. Premature retirement of the Healy units would 
compromise the reliability of electric service and create 
risk to human health and safety as well as risk for 
property damage. 

In any scenario, requiring GVEA to prematurely retire the Healy units would 
create unreasonable risks for Fairbanks area residents. First, relying on other Fairbanks 
area generation would be problematic because the units that would be replacing the Healy 
generation are scheduled to retire before 2030. Second, even if the Alaska Intertie could 
transport more energy north, relying on hundreds of miles of remote, difficult to access 
transmission line to deliver the region's energy requirements would raise reliability 
concerns. 

As succinctly stated by GVEA's vice president of transmission and distribution, 
relying on NGCC generation from Southcentral Alaska would essentially put Fairbanks 

88 

89 

90 

GVEA's Tariff at Tariff Sheets 33, 39, 39.1. 

RIA 2-22, fig . 2-6. 

GVEA's Annual Report, filed with the RCA 304 (May I, 2014). 

91 RIA 2-20 (indicating 2011 average price of just under $0.10/kWh); Id. 3-42 
(indicating 2030 average price of $0. 109/kWh). 
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"on a 350-mile extension cord."92 If I00-140MW of power was carried on one line north 
to Fairbanks and it tripped, GVEA may experience a system-wide blackout or at the very 
least experience an outage for approximately 60% of its members.93 In Fairbanks, loss of 
electric service in the winter months poses a threat to health and safety of residents. At 
minus 50 degrees Fahrenheit (a regular feature of our sub-arctic winters), a significant 
power outage would have devastating consequences for Fairbanks residents in a matter of 
hours. 

Premature retirement of the Healy units would also compromise fuel source 
diversity, another essential component of reliable electric service. Generation from 
natural gas and hydroelectric resources is currently available to the Fairbanks load center 
only through the single outage contingency Alaska Intertie and only up to that line' s 
capacity. Petroleum fuel is available to the Fairbanks load center through the single 
outage contingency Trans-Alaska Pipeline System (TAPS). Coal fueled generation at 
Healy is available to the Fairbanks load center through both the Alaska Intertie and the 
Northern Intertie. The limited availability of generation and transmission resources 
heightens the importance of each resource to reliability. 

Geographic circumstances render the continued availability of coal of particular 
importance to Fairbanks. To illustrate, in the event a major earthquake damaging the 
transmission lines and TAPS Fairbanks would be left with limited fuel and generation 
resources. 94 Coal from the mine that supplies the Healy Plant would be one of those few 
resources. Coal could be hauled to the small co-generation units in Fairbanks, which have 
sufficient capacity to meet emergency electric service requirements.95 

92 Alan Baily, EPA emission rule comes under scrutiny: Utilities say one size fits all 
approach to regulating power plant CO2 emissions may not work in Alaska's unique 
situation, 19 Petroleum News 4 7, at 7 (Nov. 23, 20 I 4 ). 

93 GVEA Supplemental Response, RCA Docket 1-14-007, at 3 (Oct. 31, 2014). 

94 The southern portion of Alaska, which includes the Rail belt, suffers a greater than 
magnitude 8 earthquake on average every thirteen years. In 1964, Railbelt Alaska 
suffered the second largest earthquake ever recorded worldwide. Alaska Seismic Hazards 
Safety Commission, Earthquake Risk in Alaska, http://seismic.alaska.gov/earthquake 
risk.html (last visited November 26, 2014 ). The Alaska Intertie and TAPS were 
constructed after I 964, and although designed to withstand an earthquake of similar 
magnitude, that design has not yet been tested by nature. 

95 These small coal-fueled co-generation units also provide essential space and water 
heating utility services to buildings on the University of Alaska Fairbanks campus, in 
downtown Fairbanks, and on local military bases. The water heating utility service is 
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Because the mine in Healy is the only operating coal mine in Alaska, emergency 
coal for Fairbanks will only be available if that mine remains economically viable. The 
mine mouth Healy 1 unit has long been part of the market keeping the coal mine 
operating, and as the world coal export markets retract, the Healy 2 unit will be an 
important factor in keeping that mine operating in the future. Without coal as a fuel 
source, the Fairbanks load center is just two contingencies away from inadequate electric 
service once locally stored petroleum fuel products have been consumed. 

The importance of reliability should not be underestimated as it directly impacts 
the health and safety of Alaskans in our frequently extreme climatic conditions. 
Wintertime power disruptions caused by system integration and stability problems 
become life threatening in a manner of minutes when temperatures dip below minus 50 
degrees Fahrenheit, as happens annually in Fairbanks. Keeping coal fuel available for use 
in Fairbanks is an important part of public safety. 

c. Premature retirement of the Healy units may aggravate 
the PM2.5 pollution in Fairbanks. 

Either option for premature retirement of the Healy units may also aggravate the 
PM2.5 pollution in the Fairbanks air shed. The increased cost of energy would encourage 
more residents to burn wood, a more affordable option, for space heat. And, were GVEA 
to rely on Fairbanks area generation, more fossil-fuel (diesel) electric generation in the 
Fairbanks region would again add more PM2.5 to the air shed. 

d. Premature retirement of the Healy units would not result 
in significant reductions in carbon emissions. 

Without upgrades to the Alaska Intertie, which is currently operating at or near 
capacity, the only generation resources that could replace the Healy coal generation are 
old, oil-fueled generation resources in North Pole and Fairbanks. Such a substitution 
would not result in a significant net reduction in carbon emissions. In fact, such a 
substitution may result in no net carbon emission reduction as the substitution could 
result in curtailment of non-finn renewable energy generation resources - some spill of 
Eva Creek wind may be required in the absence of load following generation resources at 
Healy. Furthermore, the total carbon footprint of these other generating resources also 

essential to both the local water and sewer utility service, as their pipes would freeze 
during the winter in the absence of heat purchased from the coal-fueled cogeneration 
units in downtown Fairbanks. 
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includes the cost of transporting the fuel. By contrast, Healy is co-located with its fuel 
source, Usibelli Coal Mine. 

e. Premature retirement of the Healy units conflicts with the 
spirit of EPA 's recent consent decree with GVEA and the 
State. 

Significantly, in November 2012, the EPA entered into a consent decree with 
GVEA and the Alaska Industrial Development and Export Authority (AIDEA) resolving 
the EPA's concerns regarding possible adverse impacts on air quality from restarting 
Healy Unit 2. In reliance on that consent decree, GVEA purchased Healy Unit 2 from the 
State and has invested nearly $190 million to acquire, upgrade, and restart the unit. 96 

Upgrades have been accomplished through a loan from the U.S. Department of 
Agriculture, Rural Utilities Service (RUS). 

Prior to approving this loan, in April 2013, RUS prepared a Supplemental Final 
Environmental Impact Statement (SFEIS).97 This SFEIS incorporated the GVEA, EPA 
consent decree.98 The SPEIS specifically found that restarting Healy Unit 2 would have 
no "significant cumulative effects on water, air quality, or fisheries and aquatic habitat in 
the vicinity of the Healy Plant."99 

The EPA issued the a finding in 2009 that well mixed GHG emissions, including 
carbon dioxide emissions, "may reasonably be anticipated both to endanger public health 
and to endanger public welfare." 100 The EPA relied upon this finding in development of 

96 Comment letter from Cory R. Borgeson, President & CEO, GVEA, to U.S. 
Environmental Protection Agency at 3 (Oct. 15, 2014) (filed in docket EPA-HQ-OAR-
2013-0603) ('~GVEA Comment"). 

97 Rural Utilities Services, U.S. Dep't of Agriculture, Supplemental Final 
Environmental Impact Statement for the Restart of Healy Power Plant Unity #2 
(April 2013) (HSFEIS" ). 

98 

99 

SFEIS 1- 15 to 1-16, 3-14 to 3-5. 

SFEIS 4-10. 

100 EPA, Endangerment and Cause or Contribute Findings for Greenhouse Gases 
Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66496, 66497 (Dec. 15, 2009) 
("Endangerment Finding"). 
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the Proposed Rule, 101 and thus this information was known in 2012 when EPA signed the 
consent decree with GVEA and the State of Alaska, and in 2013 when RUS prepared the 
SFEIS. The EPA did not indicate in either the 2012 consent decree or the 2013 SFEIS 
that the Healy Unit I and Unit 2 would not be allowed to operate for their full economic 
lives. Nor did EPA indicate that GVEA would be economically penalized for operating 
these plants beyond the penalties specifically stated in the consent decree. 

GVEA, the State of Alaska, and RUS have all proceeded with restarting operation 
of Healy Unit 2 in reasonable reliance on the consent decree and EPA's silence during 
development of the SFEIS. As discussed above, neither Healy Unit l nor Healy Unit 2 
can execute building block one to improve their heat rates as EPA assumes in the goal 
calculation. Applying building blocks two, three, or four to avoid use of these units 
would effectively be a federal taking of the investment GVEA is reasonably making to 
restart Healy Unit 2. Nor would it be reasonable for EPA to penalize other entities for the 
reasonable actions of GVEA through the imposition lower emission limits to offset the 
emissions the Healy units. EPA should exclude Healy Unit 1 and Unit 2 from the list of 
affected EGUs in Alaska for purposes of detennining compliance with the Proposed 
Rule. 

3. There are real limits to our ability to include new renewable 
energy resources in the generation mix. 

EPA's third building block requires substituting generation at affected EGUs with 
expanded low-or zero-carbon generation. Specifically, EPA proposes completing all 
nuclear units currently under construction, thereby avoiding retirement of about six 
percent of existing nuclear capacity, 102 and increasing renewable electric generation 
capacity over time through state-level renewable generation targets consistent with 
renewable generation portfolio standards that have been established by states in the same 
region. 103 EPA assumes that new and incremental renewable energy can be integrated 
into electric distribution and transmission systems at a reasonable cost and without 
compromising safety or reliability. There are significant limits to our ability to implement 
building block 3 in Alaska. 

IOI RIA 1-1. 

102 The measures relating to nuclear generation do not relate to Alaska. See 
AS 44.99.120. 

103 Proposed Rule, 79 Fed. Reg. at 34,851. 
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First, geographic and economic constraints limit the availability of utility grade 
renewable energy resources. Utility grade wind and geothermal generation resources are 
generally located in southwest and western Alaska, hundreds of miles away from 
transmission facilities connected to affected EGUs. 104 Given the current state of 
technology and the low angle of sunlight during much of the year, our solar resources are 
not utility grade. 105 Alaska is actively investigating biomass, hydrokinetic, and 
hydroelectric resources, and developing those that appear viable. However, again, many 
of these resources are also not located within economic reach of load served by an 
affected EGU. 106 

Second, transmission and economic constraints dictate that only smaller renewable 
energy projects can be integrated. As previously described, the relevant transmission 
lines are already operated substantially at capacity to transfer hydroelectric and natural 
gas generation to load. The cost of making substantial upgrades to the existing 
transmission infrastructure would make most renewable energy projects uneconomic. 
Therefore, most new renewable energy projects will have to be sized to interconnect with 
their local distribution system. Generally only projects producing 2 MW or less can be 
interconnected with local distribution systems. This lack of scale substantially affects 
project economics. Without economies of scale, Alaska does not have the same 
opportunities to develop projects as the interconnected continental states. 

Third, the affected utilities in Alaska have limited capacity to accommodate 
additional non~firm energy, particularly intermittent generation sources such as wind and 
solar. 107 To ensure reliability of the system, firm generation resources must be available 
to fol low intermittent generation resources. Firm generation resource capacity that is 
sufficiently nimble to continuously follow load in addition to intermittent generation 
resources such as wind and solar must be continuously on line. The availability of this 
type of firm generation capacity is limited in Alaska. Additionally, increased cycling of 
fossil units occasioned by following intermittent generation will decreases the unit's 
efficiency, leading to an increase in CO2 emissions. 

104 

105 

106 

Renewable Energy Atlas 2-4 (existing); 8-9 (geothermal); 16-17 (wind). 

Id. at 14-15. 

Id. at 6-7 (biomass); 10-11 (hydroelectric); 12-13 (hydrokinetic ). 

107 Storage hydroelectric generation can be firm. However, in Alaska, many water 
resources freeze in winter - seasonally limiting the availability of storage hydroelectric 
generation capacity to the amount of water in storage at the time of freeze-up. Because 
the output of these resources tends to fluctuate seasonally in a predictable manner, 
continuous following is not required. 
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Measures to regulate wind and solar generated energy could include installation of 
large batteries and flywheels at cost of about $2,000 per kW. 108 The integration of 
significant amounts of non-firm power may also significantly de-optimized dispatch and 
result in higher fuel and generation operation and maintenance costs. 109 While our 
utilities are actively examining options for new renewable energy resources, many 
renewable energy projects are simply uneconomic. At least one utility notes that the 
projects typically cost two to three times the avoided cost of gas-fired generation. 110 

Fourth, our ability to incorporate new renewable energy, particularly on the 
timeline required by this rule, is infused with substantial uncertainty. In many cases, 
federal environmental studies and permitting requirements and policy create significant 
barriers to developing even reliable firm renewable energy resources that could be safely 
absorbed into Alaska's electric utility systems, such as storage or lake tap hydroelectric 
generation. Declining prices for Alaska oil is reducing the State's ability to provide 
financing for new renewable energy projects. 

4. Demand side energy efficiency programs are not sufficiently 
supported and are not suitable for inclusion in a state plan. 

The fourth BSER measure proposed by EPA is demand side energy efficiency 
programs. EPA proposes adjusting the CO2 emission rate for affected EGUs by the 
amount of generation that is avoided as a result of demand-side energy efficiency 
measures. Specifically, EPA proposes increasing demand side energy efficiency efforts 
by an additional increment each year from 2020 to 2029. 111 

To calculate the impact of demand side energy efficiency measures, EPA 
estimated that each state's annual incremental savings rate increases from its 2012 
base I ine to a target rate of 1.5 percent of statewide generation over a period of years 
starting in 2017. States are estimated to increase their savings rate level by 0.2% per year. 
Once reached, the 1.5% incremental annual savings is maintained through 2029. Alaska 
would achieve 1.2% cumulative savings by 2020 and 9.45% savings by 2029. 112 The 

108 

109 

110 

111 

112 

Chugach Response, RCA Docket I-14-007, at 4 (Oct. 31, 2014). 

Id. 

Id. 

Proposed Rule, 79 Fed. Reg. at 34,858. 

Proposed Rule, 79 Fed. Reg. at 34,843. 
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avoided generation is a percent of statewide electric ¥eneration which here translates to 
avoiding 744GWh of generation annually by 2030. 11 

EPA's record does not contain a basis for the mandated implementation of demand 
side energy efficiency measures. First, EPA acknowledges that the proposed level of 
DSM performance is beyond what may be achievable - the proposed level of 
performance has not been previously sustained nationally and that the presumed 
cumulative energy efficiency savings are well above the average savings that most states 
have achieved to-date. Second, EPA relied on very limited data. EPA used information 
reported by only 792 utilities in EIA Form 861 to determine the historic and current 
impacts of EE programs. 114 Of the 792 reporting utilities, only six are in Alaska. Of 
those, only one, GVEA, is connected to an affected EGU. GVEA reported a total savings 
of 1,5 J 7 MWh in 2012 from energy efficiency efforts of 982 residential and 535 
commercial customers.115 These savings, around 0.2% per year, do not match the rate of 
EE implementation dictated by EPA, 1.5% per year. The experience of one utility does 
not provide adequate support for the magnitude of electric energy efficiency measures 
EPA forecasts as achievable statewide over the next 13 years. 

The high cost of power in Alaska already incentivizes consumers to implement 
energy efficiency measures without government intervention. This conclusion is 
supported GVEA's and Chut9ach's reports of declining trends in per customer usage since 
2004 and 2000 respectively. 16 Our utilities also note that they have actively educated 
their customers about measures to reduce energy consumption.117 At some point, the 
reasonable cost options for reducing energy consumption will be exhausted. Presuming, 
as EPA does in this Proposed Rule, that declining trends will be maintained at the same 
pace indefinitely is irrational. 

113 GHG Abatement Measures TSD, App. 5-4, Opt 1 - Cum Savings GWh, at Q55 . 

114 OHO Abatement Measures TSD 5-16, 5-31 ~ EIA, Electric power sales, revenue, 
and energy efficiency Form EIA-861 detailed data files for 2012, dsm_2012.xls, 
available at http://www.eia.gov/electricity/data/eia86 l/. 

115 EPA, GHG Abatement Measures TSO, App. 5-4, Comprehensive Results: State 
Goal Setting and Impacts Assessment, EPA-HQ-OAR-2013-0602-1294. 

116 Chugach Response, RCA Docket 1-14-007, at 4 (Oct. 31, 2014 ); ML&P Response, 
RCA Docket 1-14-007, at 5 (Nov. 3, 2014). 

117 Chugach Response, RCA Docket 1-14-007, at 8. 
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This does not mean that the State of Alaska has not implemented energy efficiency 
programs. The attached November 25, 2014 Alaska Housing Finance Corporation Board 
Report shows that since 2008, the Alaska Legislature has appropriated $602.5 million just 
for home energy efficiency and weatherization programs. These programs have resulted 
in upgrades to over 37,000 residences, with an annual savings of the equivalent of932 
GWh of electricity. Of course, most of these residences are not interconnected with our 
EGUs and what we are saving is fuel oil or firewood consumed in relatively inefficient 
residential units. The net carbon dioxide emission savings from this investment cannot be 
calculated, but is almost certainly greater than would have been saved if an equivalent 
number of MWh of generation had been reduced from our comparatively efficient EGUs. 

Demand side energy programs are popular, because they provide low income 
consumers an opportunity to reduce their cost of living and provide public benefits. 
However, in Alaska we have determined that the emphasis of demand side energy 
programs needs to be placed on the space heating needs of our residents. In our climate, 
space heating is a health and safety concern that simply has to have priority over other 
potential demand side energy efforts. Our efforts have probably resulted in, and will 
continue to result in, a greater reduction in total carbon dioxide emissions than the goal 
established by the EPA for Alaska under the fourth BSER. The EPA should exempt 
Alaska from the fourth BSER rather than try to force us into divert limited resources into 
efforts that are unlikely to be as effective at reducing carbon dioxide emissions. 

Several other characteristics of energy efficiency programs call into question the 
appropriateness of this measure as a building block generally. First, as a non-dispatchable 
resource, energy efficiency cannot be reasonably relied upon to replace generation. 
Second, DSM energy efficiency programs are voluntary on the part of consumers and 
inclusion of these programs expands enforceability into the homes and businesses of 
Alaskan residents. The state cannot guarantee or enforce consumer participation in any 
energy efficiency programs designed to meet an emissions limit. Third, DSM energy 
efficiency cannot be measured or verified - measurement of these types of programs is 
based on multiple layers of estimates. 118 In addition, energy efficiency programs are 
subject to a rebound effect as customers use the more efficient technology more than the 
old inefficient technology. Therefore, energy efficiency savings rarely result in the 
savings expected. 

5. Attempt to implement the Proposed Rule in Alaska would likely 
result impose unreasonable costs. 

118 State Plan Considerations TSO 42 (recognizing that "many states with energy 
efficiency programs use different input values and assumptions" to estimate energy 
savings from such programs). 
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It must be recognized that ratepayers in Alaska will bear a substantially greater 
burden under this rule than ratepayers in the interconnected states. The cost of electric 
service is already high here. In 2010, Alaska had the seventh highest cost of electricity, 
13.28 cents/kWh, compared to other states (average 9.1 cents/kWh). 119 GVEA customers 
paid approximately 19.08 cents/kWh in 2010 - more than any other state except 
Hawaii. 120 GVEA's current tariffs reflect residential rates of approximately 23.56 
cents/kWh. 

With so few ratepayers, Alaska cannot take advantage of economies of scale that 
may be available to other states. The Midcontinent Independent System Operator (MISO) 
concluded that "bigger is better" when meeting the Proposed Rule - that compliance 
costs could be reduced substantially through a regional approach to compliance. 121 

However, Alaska does not have economies of scale itself, and does not have the 
opportunity to participate in a regional compliance approach. Alaska's population and 
energy market are small compared to other states; the costs of implementation borne by 
fewer ratepayers than elsewhere in the U.S. Moreover, the affected EGUs in Alaska all 
belong to either cooperative or municipal utilities. As a result, the financial impact of this 
rule will be unavoidably felt by utility members and resident ratepayers, not investors. 

6. EPA 's BSER measures cannot be implemented or enforced 
within the scope of current state law and policy. 

Under this Proposed Rule, the EPA requires that all measures in an implementing 
State Plan must be enforceable and verifiable. Given the current statutory authority of the 
relevant state agencies, and how those statutory provisions have been interpreted 
historically, it is unlikely that Alaska's state agencies currently have the statutory 
authority to implement EPA 's regulations. In fact, the BSER measures will likely directly 
conflict with the ratemaking principles employed by the RCA. 122 

119 

120 

Alaska RIRP 3-2. 

Alaska RlRP 3-4 to 3-5 . 

121 See also, EPA Legal Memorandum 90 n. 73, 91 (acknowledging costs are less for 
region-wide re-dispatch as compared to an intra-state approach). 

122 FERC Commissioner Clark observes that "it's not hard to envision a future 
jurisdictional train wreck." 
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For example, in ensuring utility rates are set according to the "cost-causer, cost­
payer principle -- costs are assigned to each class of customer (e.g., residential, 
commercial, and industrial) in accordance with costs incurred to provide service to the 
class. Anytime one class of customer pays more than its respective allocated costs, the 
class is cross-subsidizing other classes. Here, because the Proposed Rule sets an emission 
rate for all Haffected EGUs" in the state, rather than the specific affected EGUs, cross­
subsidies may occur amongst ratepayers of the various utilities in the state. While cross­
subsidies may be sorted out in context of setting rates for a single utility - sorting out the 
allocation of compliance costs amongst several utilities may prove challenging. 

Consequently, implementation of this rule will likely require involvement of the 
Governor's office and the legislature. New legislation may be required to (I) allocate 
responsibility for compliance and enforcement amongst state agencies; (2) require 
mandatory integrated resource plans (IRPs) based on models consistent with the 
Proposed Rule; (3) provide the RCA with siting authority~ (4) authorize new energy 
efficiency and demand side energy efficiency standards as well as the accompanying 
evaluation, measurement and verification (EM&V) methods. The necessary remedial 
legislation may be difficult to obtain and would involve some additional costs for the 
state. Given the rule's potential impact on the cost and reliability of electric service, as 
well as, the recurring observation that this rule would require states to cede authority to 
EPA 123 

- obtaining the necessary remedial legislation may be difficult. 

D. Alaska should be exempted from the rule because we are already 
reducing carbon emissions using methods tailored to our unique 
circumstances - focused on rural communities and non-affected EGUs 
- that are incompatible with EPA's approach. 

While Alaska cannot reduce carbon emissions from the specific "affected EGUs" 
in a timely manner without exorbitant cost or compromising reliability of electric service, 
Alaska's existing informal energy policy has the impact of reducing carbon emissions -

123 FERC Commissioner Tony Clark observed that the Proposed Rule has the 
potential to "comprehensively reorder the jurisdictional relationship between the federal 
government and the states, dramatically altering these traditional lines of authority" and 
in spite ofEPA's promises of flexibility, states are "ceding ultimate authority to EPA" by 
"voluntarily agreeing to seek EPA approval of its overall integrated regulation of the 
electrical industry." testimony before the House Committee on Energy and Commerce 
(July 29, 2014). Commenting on the reliability implications of the rule, FERC 
Commissioner Mueller cautioned that EPA must involve state and federal agencies with 
expertise governing the electric utility sector since "the laws of physics trump written 
words." 
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the state supports several renewable energy, energy efficiency, and natural gas 
development programs. However, these efforts likely will not count toward compliance 
with the Proposed Rule because they impact non-affected EGUs or target space heat, 
rather than electric, efficiency. Furthermore, our Railbelt utilities are just completing a 
substantial upgrade of their generation fleet, resulting in substantial heat rate 
improvements. EPA should exempt Alaska from this rule and allow the state to continue 
with ongoing energy projects. 

1. New Generation Fleet 

Five of the Rail belt utilities have new generation units with useful lives exceeding 
30 to 40 years. In 2012, Chugach began receiving energy from the privately owned 17 .6 
MW Fire Island Wind Project in Anchorage. Later in 2012, GVEA began taking energy 
from its 25 MW Eva Creek Wind Project. In 2013, Chugach and ML&P jointly 
commissioned the 183 MW NGCC the Southcentral Power Plant (SPP) in Anchorage. 
Later in 2013, HEA completed addition of a steamer unit to their Nikiski simple cycle 
unit, making that an 80 MW NGCC. In 2013, MEA began construction of a 170 MW, 
ten-unit reciprocating engine natural gas fueled generation plant in Eklutna, which is 
anticipated to be completed in 2015. In 2014, HEA installed a new 4 7 MW simple cycle 
natural gas unit in Soldotna. In 2014, ML&P began construction of the new 120 MW 
NGCC George Sullivan Plant 2A, next door to its existing George Sullivan Plant 2. Plant 
2A is expected to be complete in 2016. In 2013, GVEA acquired Healy Unit 2 from the 
State of Alaska, and in 2014 began construction of the upgrades required to restart that 
52.5 MW coal fueled unit. Healy Unit 2 is expected to be restarted in 2016. 

With the installation of these new units, Chugach plans on retiring the steamer unit 
8 at Beluga in 2015, and retiring the remaining Beluga units over the following few 
years. ML&P plans on retiring the George Sullivan Plant 2 steamer unit 6 immediately, 
and using the remaining Plant 2 units in simple cycle. With Healy Unit 2 in operation, 
GVEA plans on substantially reducing generation from its oil fueled units. The new 
NGCC units have substantially better heat rates than the retired units, and the new simple 
cycle units have substantially better heat rates than the older simple cycle units. By 2016, 
it is anticipated the three George Sullivan Plant 2A units and Healy Unit 2 will qualify as 
affected EGUs. By 2017, it is anticipated that no Beluga or George Sullivan Plant 2 units 
will qualify as affected EGUs. It is not anticipated that the MEA Eklutna units or the 
HEA Soldotna unit will ever qualify as affected EGUs. 

Given the recent installation of these new units, Alaska has already made strides 
towards improving our carbon profile from our electric utility sector - federal 
intervention at this juncture may only result in unintended financial consequences for our 
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utilities. This would be particularly irrational given the limited significance of carbon 
emissions from this sector in Alaska. 

2. Significant renewable energy generation and energy efficiency 
programs have been implemented in Alaska 

Second, though many of these projects would not be eligible for inclusion in a 
state plan under the Proposed Rule, Alaska has, and continues to, aggressively pursue 
renewable energy generation and energy efficiency opportunities. To promote 
development of renewable energy generation and energy efficiency measures, Alaska's 
legislature established aspirational energy goals 124 to source fifty percent of the state's 
total yearly electric load from renewable and alternative energy sources by 2025 and to 
facilitate a fifteen percent increase in energy efficiency by 2020. Since 2008, Alaska has 
appropriated in excess of $1.34 billion pursuing this informal energy policy .125 These 
funds have created and supported the Renewable Energy Fund, 126 the Emerging Energy 
Technolo5y Fund, 127 the Alaska Housing Finance Corporation's Energy Rebate 
Program, 8 the Power Project Fund, 129 and others. 

124 Sec. 1, ch. 82, SLA 2010. 

125 Chapter 11, Section 22, 2008 Alaska Session Laws ($300,000,000); Chapter 1, 
Sections 4 and 6, 2008 Alaska Fourth Special Session Laws ($110,000,000); Chapter 12, 
Sections 1 and 2, 2009 Alaska Session Laws ($1,149,700); Chapter 15, Section l, 2009 
Alaska Session Laws ($31,200,000); Chapter 17, Section 7, 2009 Alaska Session Laws 
($56,622,700); Chapter 41, Sections land 2, 2010 Alaska Session Laws ($2,481,300); 
Chapter 43, Sections 7, 10, and 23(c), 2010 Alaska Session Laws ($84,383,050); Chapter 
3, Sections 1 and 2, 2011 Alaska First Special Session Laws ($4,492,400); Chapter 5 
Sections 1, 4, and 19( c ), 2011 Alaska First Special Session Laws ($370,602,031); 
Chapter 15, Section I 2012 Alaska Session Laws ($5,769,000); Chapter 17, Sections 1 
and lS(b), 201 Alaska Session Laws ($95,051,159); Chapter 14, Section 1, 2013 Alaska 
Session Laws ($6,728,700); Chapter 16, Sections I, 4, and 21 (b ), 2013 Alaska Session 
Laws ($180,250,000); Chapter 16, Section l, 2014 Alaska Session Laws ($6,728,700); 
Chapter 18, Sections I and 4, 2014 Alaska Session Laws ($89,115,060). 

126 

127 

128 

129 

AS 42.45.045. 

AS 42.45.375. 

AS 18.56.410. 

AS 42.45.010. 
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Just one of these programs, the Renewable Energy Fund (REF), has resulted in 
substantial gains towards our renewable energy goals. The REF assists communities in 
reducing and stabilizing the cost of energy by providing public funding for the 
development of qualifying and competitively selected renewable energy projects. The 
program is designed to produce cost-effective renewable energy for heat and electric 
power to benefit Alaskans statewide. 

Renewable Energy Fund Rounds 1-6 Funding 
Totals Summar}' 

RE Project Applications Funded 251 

Appropriated ($M) $ 227.5 

Match Provided ($M) $ 102.6 

Other Known Funding ($M) 130 $ 26.1 

Total appropriated, match and other known funding $ 356.2 

Between its inception in 2008 and 2012, the Renewable Energy Fund has contributed to 
the completion of 3 8 renewable energy projects, 23 of which produce electricity. 131 These 
early projects avoided the emission of 115,527 tonnes of carbon emissions in 2012. 132 

Statewide, another 72 projects have been funded through construction, and 66 more have 
been funded for earlier phases of development such as final design and feasibility. 133 

In 2013, the constructed REF projects displaced over 12.9 million gallons of diesel 
fuel equivalent and avoid approximately 131. 7MT of C02•

134 Most of the displaced fuel 

130 Represents only amounts recorded in grant document, does not capture all other 
funding. 

131 Alaska Energy Authority, Renewable Energy Grant Recommendation Program: 
Impact Evaluation Report 7-11 (October 29, 2012) available at 
http://www.akenergyauthority.org/re-fund-6/4 _Program_ update/ AlaskaREF 
undlmpactEvaluationReport_ Volume2.pdf (annual savings of9.8 million gallons of 
diesel consumption through first 38 projects completed) ("AEA Impact Report"). 

132 

133 

AEA Impact Report at 11. 

AEA Impact Report at 9. 

134 Alaska Energy Authority, Renewable Energy Fund: Status Report and Round VII 
Recommendations 2 (Rev. April 2014) available at http://www.akenergyauthority.org/re­
fund-7/4_Program_update/REFStatusReport 20l4_0426_Final_LowRes.pdfC'REF 
Status Report"). 
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is diesel fuel, with smaller displacement of naptha, natural gas, and propane. As more of 
the projects complete construction, the renewable energy generation and displacement of 
fossil fuels will continue to grow. By 20 l 5, these efforts are forecast to displace nearly 20 
million gallons fuel equivalent annually - avoiding 204.2 MT of CO2 emissions. 135 

Notably, State funds have been used to finance hydroelectric projects serving 
communities throughout the state. By example, the state has financially supported the 
Terror Lake Project on Kodiak, the Solomon Gulch and Allison Creek Projects near 
Valdez, the Power Creek and Humpback Creek projects near Cordova, Chuniisax Creek 
Project in Atka, Town Creek Project in Akutan, Delta Creek Project near King Cove, and 
the Yerrik Creek Project in Tok. The state is also currently assessing the Susitna-Watana 
hydroelectric project to serve the affected EGU's service areas. New wind generation 
from Eva Creek and Fire Island are other recent, and significant, additions to Alaska's 
renewable energy generation. 

The state of Alaska also funds demand-side energy programs 136 The Commercial 
Building Energy Audit (CBEA) program reimburses owners for the cost of an ASHRAE 
level II audit. The Village Energy Efficiency Program (VEEP) provides grants to small 
communities (population up to 8,000) with high energy costs for efficiency measures in 
public buildings and facilities, including water systems. The state also supports public 
education and outreach campaigns. Other programs focus on the residential sector. Our 
weatherization program provides efficiency upgrades for income eligible households. The 
Home Energy Rebate program provides rebates of up to $10,000 for efficiency upgrades 
to owner-occupied homes regardless of income. There are also interest rate credits 
available for home mortgages. Like, renewable energy projects, energy efficiency 
projects are frequently implemented in rural communities with islanded electric systems. 

3. EPA's proposed approach to reduce carbon emissions does not 
align with Alaska's policies. 

Alaska's energy efficiency programs often focus on improving thermal, rather 
than electric, efficiency. More than 35% of total REF funding has gone to heat recovery 
and biomass heat projects. This focus is appropriate. First, thermal energy efficiency 
measures displace diesel fuel and reduce carbon emissions. But this approach also serves 
to reduce, rather than increase, costs to customers. In a typical Alaska household, 80% of 

135 REF Status Report S. 

136 Weatherization, Home Energy Rebate Program, Energy Efficiency and Education 
and Outreach, Commercial Building Energy Audit Program, Village Energy Efficiency 
Program, and loan funds for both public and private building efficiency retrofits. 
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the energy consumed is used for space and water heat. Consequently, the programs tend 
to be more successful as homeowners are more inclined to invest in energy efficiency 
measures that reduce thennal energy consumption. Furthermore, in our arctic and sub­
arctic climate, thermal energy has significantly greater import for health and human 
safety. 

Alaska's renewable energy and energy efficiency projects also often focus on 
communities with the highest costs. Of the nearly quarter of a billion dollars committed 
to renewable energy projects in Alaska through the REF, only 12% has been for projects 
in the affected EGU's service areas. 137 There are also good reasons to focus on projects in 
rural communities. In rural communities, power costs can be as high as $2.16 /kwh. 138 By 
comparison, the weighted average cost of power in Anchorage, Fairbanks and Juneau is 
approximately $0.1482 /kwh. 139 Alaskan consumers pay among the highest rates for 
heating and electricity in the country-50% higher than the U.S. average. According to 
the Energy Information Administration, in 2012, Alaska ranked second in residential 
electricity costs with an average price of 17.91 cents/kWh as compared to the national 
average of 11.52 cents/kWh. However, 159 rural villages or 85% of Alaska' s 
communities surpass 1st ranked Hawaii's 37.05 cents/kWh. Remote communities face 
greater challenges in ensuring electric service reliability. 140 

To be credited towards compliance with this Proposed Rule, energy efficiency 
measures must relate to electric energy produced at affected EGUs. Thus, the rule will 
likely forcibly refocus state energy efficiency programs from thermal energy to electric 
generation. Similarly, because many rural communities are not connected to the "affected 
EGUs" the renewable energy and energy efficiency measures may not qualify for 
inclusion in Alaska's State Plan. Forcing Alaska to focus on reducing carbon emissions 
within the Rail belt could jeopardize funding for existing and future energy programs in 

137 REF Status Report 3. 

138 Alaska Energy Authority, Power Cost Equalization Program Statistical Data by 
Community: July 1, 2012 to June 30, 2013, at 98 (February 2014), available at 
http://www.akenergyauthority.org/PDF%20files/pcereports/FYl3StatisticalRptComt.pdf 
(Lime Village). 

139 Order U-14-080( 1 ), Order Issuing Notice of Proposed Base Amount for Power 
Cost Equalization Calculations, Setting Comment Deadline, Scheduling Hearing, 
Addressing StatutOJy timeline, Designating commission Panel, and Appointing 
Administrative Law Judge, at Appendix A (RCA May 19, 2014). 

140 AEA Impact Report 15. 
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rural communities where the state is partnering with Village Corporations, Tribal entities 
and Village Utility Cooperatives. 141 This result is contrary to common sense and Alaska's 
current energy policy; and furthermore, inconsistent with EPA' s environmental justice 
mandate to avoid disproportionately high and adverse human health or environmental 
effects on minority and low income communities. 

4. The several projects seeking to bring natural gas to Fairbanks 
would not be "enforceable" measures qualifying for inclusion in 
a State Plan. 

There are a number of concurrent, ongoing efforts to bring natural gas to 
Fairbanks that may be compromised by the application of this rule. 142 For example, the 
State of Alaska is investing approximately $350 million dollars through the Interior 
Energy Project to bring liquefied natural gas (LNG) into Fairbanks by 2016. 143 Work on 
this "supply chain" project construction of a North Slope LNG plant, securing long range 
transport contracts, increasing community LNG storage capacity, expanding the existing 
limited natural gas distribution system in Fairbanks and starting a new distribution utility 
in the outlying area. An important aspect of this effort is engaging potential large anchor 
consumers of natural gas to purchase the LNG from this project. Converting from liquid 
fuels to cost-effective natural gas for local electrical generation will help to solidify the 
economics of the natural gas project, thus helping to ensure that cleaner burning fuel is 
also available for distribution for space heating through a local utility. Delivering natural 
gas to Fairbanks and converting electric generation from liquid fuels would also reduce 
carbon emissions. 

However, these extraordinary efforts would not qualify for inclusion in any state 
plan under this Proposed Rule. First, these projects are not measures that could be 
"enforceable" or that should be subject to citizen suits. Second, many of the generators 
that may be affected by the arrival of natural gas in Fairbanks are diesel or naphtha units 
not covered by the rule. Third, to the extent these efforts focus on space heating, those 

141 This result is also inconsistent with EPA 's environmental justice mandate to avoid 
disproportionately high and adverse human health or environmental effects on minority 
and low income communities. See Executive Order 12,898, 59 Fed. Reg. 7629 
(February 16, 1994 ). 

142 Bill White, Guide to Alaska natural gas projects (September l 0, 2014) available at 
http://www.arcticgas.gov/guid-alaska-natural-gas-projects#lng. 

143 Interior Energy Project: Bringing North Slope Natural Gas to Alaskans, 
http://www.interiorenergyproject.com (updated Oct. 8, 2014). 
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measures would not reduce emissions at "affected EGUs" and would not be credited to 
the state. 

As with the retirement of the Healy coal units, disrupting Alaska's plans to bring 
natural gas to Fairbanks may also have the irrational result of contributing to air quality 
problems. A portion of the Fairbanks North Star Borough, including the cities of 
Fairbanks and North Pole, is designated as a fine particulate matter nonattainment area. 
Space heating from wood, coal, and fuel oil all contribute to the issue. One of the 
challenges in reducing PM2.5 air pollution in these communities is a lack of available, 
affordable, cleaner-burning natural gas in the community. The increasing cost of 
electricity in this region has contributed to a significant increase in the use of wood 
burning stoves for space heating, increasing both particulate and carbon emissions as 
residents try desperately to lower their overall monthly energy costs. EPA's Proposed 
Rule would only further increase energy costs. By contrast, projects already being 
assessed in Alaska could have substantial benefits to the state and national economy 
while simultaneously reducing carbon emissions. 

III. Alternatively, the proposed interim and final emission rates should be 
clarified and revised. 

lfEPA applies a 11 l(d) rule to existing EGUs in Alaska, several modifications 
should be made to the rule. First, EPA should clarify the criteria for "affected EGUs. 
EPA should apply correct data to the goal calculation. Additionally, while EPA may not 
have the authority to require certain measures, EPA should allow compliance credit for 
actions that reduce CO2 emissions even if the action does not relate to an "affected 
EGU." 

A. Affected Electric Generating Units 

1. States should be given compliance credit for the full measure of 
CO2 emissions avoided by fuel conversion. 

The Proposed Rule is unclear on how existing units that convert from liquid fuel to 
natural gas are to be addressed in any state plan to implement and attain the proposed 
CO2 emission target. This is relevant for Alaska. GVEA has a combined cycle unit in 
North Pole that currently operates on naptha. Naptha is a liquid fuel, sometimes referred 
to as jet fuel, and thus the carbon emissions from this unit were excluded from the 
calculation of the EPA' s proposed goal for Alaska. 144 However, the North Pole combined 

144 Goal Computation TSD 29-30; EPA, 2012 Unit-Level Data Using the eGRID 
Methodology (xis), EPA-HQ-OAR-2013-0602-0254, Lines 9220, 9221, column F 
(showing that these units use Jet Fuel) ("2012 Unit-Level Data"). 
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cycle unit was designed for economic conversion to use of natural gas as fuel, should 
natural gas fuel become economically available in North Pole. 

In 2012, the North Pole combined cycle unit produced 423,592 MWh of energy 
and emitted 222,586.3 tons of carbon dioxide according to the EPA. 145 This equates to an 
emission rate of 1,158.5 pounds/MWh. 146 Also according to EPA, on average use of 
natural gas as fuel would result in a 26.6% lower carbon dioxide emission rate than jet 
fuel. 147 Assuming that there is no heat rate penalty in converting the North Pole combined 
cycle unit to natural gas, at 2012 energy production levels such conversion would result 
in a net savings of 59,208 tons of carbon dioxide for a net emission rate of 850 
pounds/MWh. 

It appears that, as currently drafted, the Proposed Rule would give Alaska credit 
for producing 423,592 MWh of energy from an affected EGU with an emission rate of 
850 pounds/MWh. This would effectively ignore the emissions savings achieved between 
the 1,158.5 pounds/MWh actually achieved by the North Pole combined cycle unit in 
2012, and the 1,003 pounds/MWh goal established by the EPA. In effect, in paying to get 
natural gas fuel to North Pole, GVEA ratepayers would be reducing their carbon dioxide 
emissions by nearly 30,000 tons, and getting no credit for that expenditure under the 
Proposed Rule. 148 The Proposed Rule needs to be rewritten to provide incentives for 
ratepayers to make this sort of investment. 

2. EPA should clarify the actual sales criteria for affected EGUs. 

The "affected EGU" criteria in proposed 40 C.F.R. §60.5795 (b)(l) should include 
the "and supplies" language included in (b)(2). This would be consistent with EPA's 
intent to include an actual sales threshold in the "affected EGU" criteria for existing 
steam boilers. 149 However, as currently drafted, without the "and supplies" component, 

145 2012 Unit-Level Data, Lines 9220, 9221, columns M, N. 

146 [(222,586.3 MT) X (2,204.62 pounds/MT)}+ 423,592 MWh = 1,158.469 
pounds/MWh. 

147 2012 Unit-Level Data, EFC02eGRIDyr20IO.xls, lines 13, 21 ((19.70 - 14.46) + 
19.70] = 0.265989. 

148 [(1 ,158.5 pounds/MWH - 1,003 pounds/MWh) X 423,592 MWh] + 2,204.62 
pounds/MT = 29,877.5 

149 Proposed Rule, 79 Fed. Reg. at 34,854/2. Alaska supports EPA's intention to 
include an actual sales threshold to the "affected EGU" criteria. It would be unreasonable 
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the proposed regulation fails to clearly convey this intent. EPA should also clarify that 
when a unit is de-rated such that the potential electric output falls under the 25MW net 
capacity or 219,000MWh net output threshold, the unit no longer qualifies as an affected 
EGU. 

This clarification is necessary to understand the status of Healy Unit l under the 
Proposed Rule. Healy Unit l is a coal fueled steam generating unit constructed for the 
purpose of supplying 22 MW of net electric output to the grid. 150 Today, Healy Unit 1 is 
capable of providing a gross output of27 MW. 151 Still, in practice, the net output of 
Healy Unit 1 typically falls short of 219,000MWh per year. 152 

to expect small, low generating steam units to bear the burden of complying with this rule 
- especially where EPA has only evaluated the feasibility and cost of compliance for 
larger units. 

150 Comment letter from Cory R. Borgeson, President & CEO, GVEA, to U.S. 
Environmental Protection Agency at I (Oct. 15, 2014) (filed in docket EPA-HQ-OAR-
2013-0603) (''GVEA Comment"). At the time the unit was constructed Healy Unit 1 
likely did not meet the "affected EGU" criteria outlined in proposed 40 C.F.R. §60.5795. 
Proposed Rule, 79 Fed. Reg. at 34,954; also see id. at 34,854/2. 

151 GVEA Comment I. 

152 For the twelve month period ending April 2014, Healy Unit I net output was 
202,687.2 MWh. GVEA, TA254-13 at Exhibit 7c filed (May 30, 2014). For the twelve 
month period ending December 31, 2013, Healy Unit I net output was 190,763.5 MWh. 
GVEA, 2013 Annual Report, 402 (filed May l, 2014). For the twelve month period 
ending December 31, 2012, Healy Unit I net output was 215,203.5 MWh. GVEA, 2012 
Annual Report, 402 (filed May I, 2013) For the twelve month period ending December 
31, 2011, Healy Unit l net output was 177,552.2 MWh. GVEA, 2011 Annual Report, 
402 (filed April 26, 2012). For the twelve month period ending December 31, 2010, 
Healy Unit I net output was 189,306.0 MWh. GVEA, 2010 Annual Report, 402 (filed 
April 4, 2011 ). For the twelve month period ending December 31, 2009, Healy Unit I net 
output was 212,950.0 MWh. GVEA, 2009 Annual Report, 402 (filed April 2, 2010). For 
the twelve month period ending December 31, 2008, Healy Unit 1 net output was 
220,576.0 MWh. GVEA, 2008 Annual Report, 402 (filed May 5, 2009). For the twelve 
month period ending December 31, 2007, Healy Unit I net output was 213,900.0 MWh. 
GVEA, 2007 Annual Report, 402 (filed April l, 2008). For the twelve month period 
ending December 31, 2006, Healy Unit 1 net output was 210,713.0 MWh. GVEA, 2006 
Annual Report, 402 (filed April 2, 2007). For the twelve month period ending December 
31, 2005, Healy Unit I net output was 219,800.0 MWh. GVEA, 2005 Annual Report, 
402 (filed April 4, 2006). For the twelve month period ending December 31, 2004, Healy 



Ms. Gina McCarthy, Administrator 
Mr. Dennis Mclerran, Regional Administrator 
Re: Proposed Carbon Pollution Emission Guidelines for Existing 
Electric Utility Generating Units, Docket# EPA- HQ-OAR- 2013--0602 

December I, 2014 
Page 42 ofS2 

Both, the potential and actual output of Healy Unit I may decrease in the future. 
First, the parasitic load associated with additional pollution control equipment, required 
by GVEA's consent decree with EPA, will reduce the unit's net output-- perhaps below 
25 MW. 153 Second, Second, GVEA's utilization of Healy Unit 1 may decrease once 
Healy Unit 2 recommences commercial operation in 2015 or 20 I 6. If Healy Unit I 
continues to be operational at a reasonable cost to GVEA may choose to retire its diesel 
units in Fairbanks and North Pole first. 154 In fact, depending on future energy availability, 
GVEA may operate Unit 1 beyond 2030. 155 

Unit 1 net output was 211,264.0 MWh. GVEA, 2004 Annual Report, 402 (filed April 11, 
2005). 

153 See discussion supra in Part 11.C. l ; GVEA Consent Decree 1160-63 (requiring 
installation of SNCR at Healy Unit 1 on or before September 30, 2015 or 18 months after 
Unit 2 first fires coal, whichever is later; and, requiring either installation of SCR at 
Healy Unit 1 or retirement of the EGU by December 31, 2024); GVEA anticipates that 
SNCR will be installed and operational by 2017and will cause a 0.01% degradation to 
heat rate attributable to the parasitic load. GVEA reports a l .SMW energy penalty and 
2.87% degradation in heat rate may be caused by installation of SCR. GVEA, 
Supplemental Response, RCA Docket 1-14-007, Ex. A-1 (Oct. 31, 2014). 

154 GVEA, Supplement Response, RCA Docket 1-14-007, Exh. D (Oct. 31, 2014) 
(outlining anticipated retirement dates and remaining depreciable value of GVEA's 
generation fleet). A number of the diesel units in GVEA's generation fleet have a lower 
remaining depreciable value than Healy Unit 1. Id. Also, at 30.8 or 54.7 cents/kWh in 
2013, diesel is GVEA's most expensive fuel source. P. Ashbridge, Rates & Regulatory 
Section, GVEA, 2013 Annual Fuel Cost Breakdown (Feb. 5, 2014). In comparison; at 4.8 
cents/kWh, Healy Unit l uses GVEA's least cost fuel. Id. 

155 Comment letter from Cory R. Borgeson, President & CEO, GVEA, to U.S. 
Environmental Protection Agency 3 (Oct. 15, 2014) (filed in docket EPA-HQ-OAR-
2013-0603). In the context of GVEA's comment regarding "future energy availability," 
EPA should consider that GVEA anticipates a possibility of retiring other significant 
generation resources during the compliance period for this Proposed Rule. GVEA 
Supplemental Response, RCA Docket 1-14-007, Ex. D (Oct. 31 , 2014). The age of 
GVEA's generation fleet dictates careful consideration of resource adequacy and 
reliability service before finalizing a rule that may require premature retirement of a 
significant generation resource. 
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Continued generation at Healy could provide net benefits from an environmental 
and human health f:erspective. Some of GVEA's diesel units are more carbon intensive 
than Healy Unit 1. 56 Avoiding generation from the Fairbanks and North Pole diesel units 
would also reduce particulate matter loading in the Fairbanks air-shed would reduce the 
likelihood of non-attainment area. Available generation capacity on the west side of 
GVEA's service territory may also make a greater contribution to the reliability of the 
system when Healy Unit 2 is down for maintenance or other reasons. These cost, 
emission, and energy considerations support clarifying the proposed regulation to remove 
small or low-utilization steam generating units from the category "affected EGU." 

B. Heat Rate Improvements and Coal 

As explained above, the coal EGUs in Alaska cannot achieve heat rate 
improvements through any reasonable measures. If the Proposed Rule is applied to 
Alaska, EPA cannot assume any savings through heat rate improvements when 
calculating our goal. Further, if EPA applies the Proposed Rule to Alaska, the following 
corrections should be made to properly account for coal EGUs in the baseline. 

Alaska's emission baseline and goal should be adjusted to reflect the actual 
emissions from Healy Unit I .157 EPA's materials contained conflicting data regarding the 
CO2 emission rate and total emissions from Healy Unit I in 2012. In one file, EPA 
reported an emission rate of 2,901.4 lb/MWh and total emissions of 312,493.2 tons from 
the unit. 158 In another spreadsheet EPA reported total emissions of 307,155.732 for the 
same unit over the same period. 159 In a third file, EPA reported an emission rate of2,852 
lb/MWh. 160 However, GVEA measured, and reported an actual CO2 emission rate of 

156 Compare, 2012 Unit-Level Data, Lines 9224, 9225, columns M and N (Fairbanks 
diesel output and emissions) with Line 9226, columns Mand N (Healy Unit 1 output and 
emissions). 

157 The figure provided in GVEA's GHG reports reflects the actual emissions from 
the unit as measured by the continuous emission monitoring system (CEMS). The CEMS 
data should be used here since EPA contemplates using the CEMS measurements for 
compliance purposes. See Proposed Rule, 79 Fed. Reg. 34,954 (proposed 40 C.F.R. 
§60.5 805( a )(2 )( i)). 

158 

159 

2012 Unit Level Data, "State yr 2012 data ELEC GEN" worksheet at D6 & E6 

2012 Unit Level Data, "All Units yr 2012 data" worksheet at N79 

160 Goal Computation TSD, Appendix 7: "Plant Level Data," at 06, C9, EPA-HQ-
OA-2013-0602-0256. 



Ms. Gina McCanhy, Administrator 
Mr. Dennis Mclerran, Regional Administrator 
Re: Proposed Carbon Pollution Emission Guidelines for Existing 
Electric Utility Generating Units, Docket# EPA- HQ-OAR- 2013-0602 

December I, 2014 
Page 44 of52 

3,564.89 lb/MWh for Healy Unit 1 in 2012. 161 Alaska's emission baseline and goal 
should be adjusted to reflect this rate. 

Alaska's emission baseline and goal should also be adjusted to recognize Healy 
Unit 2. The EIA materials incorrectly assign Healy Unit 2 an "indefinitely postponed" 
status. GVEA anticipates commencing generation at this unit in 2015 or early 2016. 
Thus, if the Proposed Rule is applied to Alaska, our baseline should be adjusted to 
account for anticipated operations at Healy Unit 2 because it is an existing unit to which 
the utility is financially committed. GVEA anticipates that Healy Unit 2 will operate at 
about an 85% capacity factor with an emission rate of approximately 2, 7001bs/MWh. An 
allowan~e for Healy Unit 2 - generating approximately 391 ,OOOMWh with an emission 
rate around 2,700lbs/MWh- should be included when calculating Alaska's 2012 baseline 
and targets if the Proposed Rule is applied to Alaska. 

C. Re-Dispatch 

If the rule is applied to Alaska, the goal calculation should not include any 
provision for re-dispatch from coal units to NGCC units. As discussed above, the coal 
and NGCC units in Alaska are separated by over 200 miles. Our transmission capacity is 
already used to its limit and reliance on the single contingency line would have 
significant implications for reliability and resource adequacy in the Fairbanks area. 
Alaska cannot re-dispatch coal generation at a reasonable cost. 

D. New Renewable Generation 

There may be potential for new renewable (RE) generation in Alaska; however, if 
the rule is applied here, EPA should clarify what RE generation qualifies for compliance 
purposes. First, EPA should calculate the goal in a manner that is consistent with 
recognized compliance measures. As currently drafted, EPA appears to have calculated 
the goal on the basis of statewide renewables (in 2002 and 2012). However, these 
projects are not all interconnected with affected EGUs and therefore would not qualify as 
standards of performance "for" affected stationary sources. If the rule is applied to 
Alaska, while EPA cannot require off-grid projects, EPA should allow states to count the 
carbon dioxide emission reductions achieved in rural locations (not interconnected with 
an affected EGU) towards compliance. This principle applies to both the RE and EE 
building blocks and is discussed below as an in-state renewable energy credit (REC). 

161 GVEA Supplemental Response, RCA Docket 1-14-007, Revised Ex. B-1 
(Oct. 31, 2014 ); also see GVEA, 2012 GHG Annual Report for Healy Power Plant 
(March 15, 2013); compare GVEA, 2013 GHG Annual Report for Healy Power Plant 
(Feb. 28, 2014). 
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Second, Alaska should receive credit for renewable projects that came online 
between 2012 and June 18, 2014. EPA states that State Plans cannot claim credit for 
reductions in CO2 emissions resulting from pre-existing programs, measures etc. unless 
the "action" leading to the reduction took place after the date of the proposal -
June 18, 2014. 162 EPA takes the position that this provision "would not apply to existing 
renewable energy requirements, programs and measures because existing renewable 
energy generation prior to the date of the proposal of the emission guidelines was 
factored into the state-specific CO2 goals as a part of building block 3." 163 However, the 
proposed regulatory language creates an ambiguity that would be significant to the State 
of Alaska. Eva Creek Wind commenced generation in 2013. If the final rule is applied to 
Alaska, EPA should clarify that all RE projects that commenced generation between 
December 3 I, 2012 and June 18, 2014 may also count toward state compliance. 

Alaska supports EPA's apparent position that new and incremental hydroelectric 
generation may be credited to compliance. However, there is some ambiguity in the 
materials overall. Alaska would like an unambiguous statement regarding how 
hydroelectric will be treated if the proposal advances. We ask that EPA clarify that new 
renewable hydroelectric generation, and upgrades to existing hydroelectric generation, 
would be a qualifying adjustment to the state's emission rate. 

EPA should also credit states with actions taken to replace hydroelectric 
generation capacity lost because of federal permitting requirements. For example, the 
generation capacity of Chugach's Cooper Lake Hydroelectric project will be reduced 
substantially, by about 50%, due to a FERC relicensing requirement to divert water for 
fisheries restoration. To offset this loss, Chugach and the state have invested substantial 
funds to divert another stream, Stetson Creek, into Cooper Lake. 164 The full measures of 
generation capacity made possible by the Stetson Creek diversion should be treated as an 
incremental gain (even to the extent it replaces the incremental loss). 

EPA should also allow compliance credits for actions that make more renewable 
generation available to offset generation from "affected EGUs." For example, the amount 

162 

163 

Proposed Rule, 79 Fed. Reg. at 34,918/2 (proposed 40 C.F.R. §60.5750). 

Proposed Rule, 79 Fed. Reg. at 34,918 n. 293. 

164 Rindi White, Cooper Lake Hydroelectric Upgrade: Restoring stream habitat, 
improving aquatic conditions, Alaska Business Monthly (July 2013) available at 
http://www.akbizmag.com/ Alaska-Business-Monthly/July~2013/Cooper-Lake­
Hydroelectric-Upgrade/. 
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of Bradley Lake hydroelectric power that can move north to the Anchorage and 
Fairbanks load centers is limited by the capacity of the transmission lines. Any future 
upgrades to the transmission system that allow generation at "affected EGUs" to be 
replaced by renewable (or less carbon intensive) generation should be credited against 
emission target. 

EPA should also allow compliance credit for electric generation from landfill gas. 
Using landfill methane for electric generation captures significant efficiencies and 
reduces overall GHG emissions. 

E. Demand Side Energy Efficiency 

As discussed above, the demand side efficiency (EE) goals proposed by the EPA 
are problematic because they are based on very limited data, have uncertain funding and 
may require legislative action. 165 State funding for energy efficiency programs is variable 
and uncertain. With the exception of the weatherization program (which receives a 
portion of program funds from federal sources), all of the efficiency programs noted 
above run on state general funds as part of capital appropriations. There is not a secure or 
consistent source of funds for these programs and appropriations have been highly 
variable year to year. Decreasing oil production and thus revenue to the state has created 
an uncertain fiscal situation. Future state funding for efficiency programs is not certain as 
revenues continue to decline. 

In light of the paucity of data to evaluate the reasonableness of the EE measures 
assigned by EPA, the EM& V which must accompany each EE program under the rule, 
and the uncertainty of funding, EPA should use a more conservative annual incremental 
savings target. Between EPA' s proposals of 1.5% or 1.0% incremental savings - the 
smaller increment would be less problematic. We also note however, that the 
demonstrated savings for GVEA runs around 0.2%. 

There should be some symmetry between the goal calculation and the measures 
permitted for compliance. Currently, EPA calculates the contribution of EE measures to 
Alaska' s target rate on the basis of statewide electric sales. EPA should calculate the 
amount generation is avoided due to EE measures as a percent of forecasted generation 
from affected EGUs or, in the alternative, allow statewide EE measures to count for 
compliance purposes. 

EPA should adjust the scope of EE programs that would qualify for compliance 
credit under this Proposed Rule. States should be credited with the generation avoided 

165 GHG Abatement Measures TSD 5-2; State Plan Considerations TSO. 
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because of energy efficiency measures implemented before June 2014, the date of this 
Proposed Rule, and which continue to have an impact within the compliance period. 
Given the significant health and human safety concerns associated with heating in 
Alaska, EPA should also allow credit for thermal energy efficiency programs that reduce 
fossil-fuel consumption. 

F. EPA should allow an in-state administrative REC that captures 
renewable energy and energy efficiency projects that are not connected 
to an affected EGU. 

Given the lack of interconnections between Alaska's EGUs and its rural electric 
utilities, and the compelling policy rationale for continued investment in rural 
communities, EPA should allow offsets for reduced or avoided carbon emissions in rural 
communities to count toward compliance. Conceptually, such an in-state REC program 
would parallel the interstate REC programs. An in-state REC would recognize, but not 
require, reduced carbon emissions resulting from replacing diesel ( or other fossil fuel) 
generation with less-carbon intensive generation, such as renewables. The quantifiable 
emission reductions would then be applied in the fonnula for determining compliance 
with the mandated state-wide emission rate. 166 

We recognize that EPA proposes to require that the RE/EE be grid-connected 
generally. EPA expresses uncertainty as to whether, under § 111 ( d), RE and EE may be 
considered implementing measures in state rlans if they are not directly tied to required 
emission reductions at affected "sources." 16 However, certain implementation measures 
already proposed by EPA do not, in fact, require a direct, physical relationship between a 
particular affected EGU and RE/EE. 168 The CAA may limit the measures EPA may 
require, but should not limit what EPA allows. 

166 The accounting of avoided CO2 emissions or avoided fossil generation could be 
the same accounting proposed by EPA for RE and EE grid-connected to an affected 
EGU. See State Plan Considerations TSO 21-23. 

167 Proposed Rule, 79 Fed. Reg. at 34,902/1-34,903/2. 

168 See Proposed Rule, 79 Fed. Reg. at 34,922 (EPA proposes that RE/EE credits may 
be traded amongst states and EGUs); State Plan Considerations TSD 22 (EPA proposes 
allowing states the option of adjusting regional CO2 emissions based on the avoided CO2 
emissions from RE and EE within the same region); State Plan Considerations TSD 22-
23 (EPA also discusses the option of crediting the RE and EE to the overall statewide 
emission performance for affected EGUs); State Plan Considerations TSD at 67, 94 (EPA 
recognizes a REC model for EM& V documentation and tradable regional RE/EE credit 
markets for adjusting emission rates from affected EGUs); State Plan Considerations 
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An in-state REC for Alaska could capture synergies between EPA and Alaska's 
policy goals. Here an in-state REC program would apply to the same industry sector and 
would achieve the same goal of reducing CO2 emissions. The emission reductions would 
be accomplished through the same mechanism of replacing or reducing fossil generation 
with RE and EE programs. In many cases, the off-grid projects would affect small 
electric systems - consisting of a single, identifiable fossil-fuel powered EGU. 
Consequently, there is no possibility that the new RE or EE measures would be offsetting 
emissions from a new EGU (regulated under 11 l(b)), offsetting other RE generation, or 
are otherwise already required by another regulatory requirement for a different source 
category. Nor would there be a potential for double counting RE/EE credits. The offset of 
fossil generation is direct and quantifiable. This common-sense approach would provide 
Alaska greater access to building blocks 3 and 4, achieve EPA' s goal of reducing carbon 
emissions from fossil fuel electric generating units, and avoid the counterproductive 
result of depriving our rural communities of state support. 

The Proposed Rule does not clearly explain what RE and EE measures may be 
used to adjust the statewide emission rate for compliance purposes. In particular the rule 
is unclear with respect to the extent to which a state must demonstrate that RE and EE 
measures factually result in reduced generation at "affected EGUs." Most electric power 
in Alaska is generated from fossil fuels such as natural gas or diesel fuel and carbon 
reductions are being achieved in many communities not connected to "affected EGUs." 
Crediting Alaska for new RE generation not connected to "affected EGUs" also makes 
sense because EPA used statewide RE generation figures for our baseline and target rate. 
Therefore we ask that EPA clarify that the rule would allow states to adjust the emission 
rate from "affected EGUs" to reflect reductions in carbon emissions from other fossil fuel 
carbon emission sources. 

G. EPA should adjust requirements for State Plans. 

EPA should allow more time for states to develop plans pursuant to these 
regulations. The Proposed Rule requires states to submit plans by June 30, 2016, with the 
option of requesting a one-year extension to submit a complete plan by June 30, 2017. 
One year is insufficient for a state to prepare a complex air quality plan; two years is 

TSD 20 (EPA also proposes that to account for RE and EE states may "administratively 
adjust the average CO2 emission rate of affected EGUs through [the use of credits] when 
demonstrating achievement of the required emission rate performance level in the state 
plan."); State Plan Considerations TSD 20 n. 22 (explaining that the credits could be non­
tradable credits administratively apportioned to affected EGUs - an administrative 
adjustment applied by the state). 
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marginal given that 111 ( d) plans, and particularly a plan covering CO2, is a new type of 
plan for states to develop. In addition to developing and adopting new regulations, 
multiple regulatory agencies will be involved in the process, increasing the complexity 
and time needed to complete the process. Additional time may likely be required to 
receive additional grants of legislative authority and funding. One or two years is simply 
not adequate to complete the technical analyses as well as legislative and regulatory 
processes. 

EPA should allow states to determine when their plans need to be updated. Given 
the accelerated timeline for developing state plans, in addition to the length of the period 
the plan will cover and changing nature of the power sector, state plans will likely need to 
be updated during the plan's lifetime. States should have the flexibility to determine 
when plan updates are needed, with the expectation that EPA will review submittals for 
adequacy. 

EPA must provide guidance on plan development at the time the rule is 
promulgated. The planning window for this complex rule is very short and states need to 
be able to make maximum use of the time available. 

H. EPA should introduce flexibility into the rule by allowing revisions to 
the emission target. 

It is essential that the final rule allow flexibility in the assigned target emission 
rate. Currently, EPA proposes that "once the final goals have been promulgated, a state 
would no longer have an opportunity to request that the EPA adjust its CO2 goal." 169 EPA 
also proposes to remove flexibility that is generally permitted in implementing EPA 
regulations to deviate from a standard of performance based on facility specific 
considerations. 170 This proposal takes the rule in the wrong direction. In Alaska, there are 
a limited number of affected EGUs, a limited transmission system, and a small ratepayer 
base. We have serious reservations about our ability to implement this rule in the first 
instance. Further, EPA has not evaluated the feasibility of impact of the rule here and the 
data provided by EPA contained errors and imprecise data. If Alaska is not exempted, 
there must be a mechanism to re-evaluate the target rate after the rule is finalized. 

EPA' s proposal to limit the flexibility usually allowed by EPA appears to be based 
on the belief that the framework of this Proposed Rule creates compliance flexibility. 
EPA emphasizes that BSER elements may be used in any combination and at any level 

169 Proposed Rule, 79 Fed. Reg. at 34,835/1 . 

170 Proposed Rule, 79 Fed. Reg. at 34,925/ 1-2 (citing 40 C.F.R. §60.24(f)). 
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and measures other than those identified as BSER may be used to achieve state goal. 171 

EPA also points to the availability of multistate or regional compliance strategies, the 
timeline for reaching a emissions target, and the option of rate or mass based goals as 
elements of the rule that create compliance flexibility. 172 This "compliance flexibility" is 
illusory however. 

The existence of flexibility depends on specific circumstances; Alaska's 
circumstances restrict compliance options. The flexibility available to Alaska is limited 
by the number of EGUs at issue, the role of those EGUs in the generation mix, the 
number of ratepayers to bear compliance costs, transmission constraints, climate and 
geography, as well as other factors. In particular, our review of available data during the 
comment period suggests that achieving the mandated emission rate will require retiring 
one of the Healy coal units. In fact, EPA's goal calculation presumed that neither of the 
Healy units would operate. Given the importance of maintaining reliability of electric 
service for the Fairbanks load center, EPA should not promulgate a rule that would 
require such a result. 

We do support EPA's proposal to allow an alternative mass-based emission target. 
This provision introduces a degree of flexibility that may avoid penalizing states for 
reducing total CO2 emissions from affected EGUs when the same event increases the per 
megawatt hour emission rate because of a shift in the proportion of fuel sources. 

I. Re-Publication to Provide Meaningful Opportunity to Comment 

The vagueness and uncertainty of this Proposed Rule, as we) I as the absence of a 
BSER analysis relevant to Alaska, dictates an additional opportunity to evaluate and 
comment on a revised and re-published rule. Alaska has spent considerable resources 
studying and analyzing the Proposed Rule designed for states with highly interconnected 
electricity systems. 173 It is apparent that the Proposed Rule is not crafted for a state 

171 

172 

Proposed Rule, 79 Fed. Reg. at 34,835, 34,837; Goal Computation TSO 19. 

Proposed Rule, 79 Fed. Reg. at 34,837. 

173 The errors and inconsistent data in EPA's record created confusion and required 
time to evaluate. The conflicting data for the emission rate of Healy Unit I has already 
been outlined. Another example - EPA 's materials reported that unit 7 at Sullivan Plant 2 
has a 102.6MW generation capacity. However, no unit with 102.6 MW capacity exists. 
Unit 7 has a nameplate capacity of 8 l.7MW. 

The 2012 RE baseline of 39,958MWh for Alaska conflicts with the data provided 
in the docket. The 2012 unit level data reported a total of l 9,268MW of non-
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lacking such interconnectedness and that its potential application to Alaska has not been 
sufficiently analyzed. A thorough evaluation of the Proposed Rule proved challenging 
within even the extended comment period. The absence of a relevant BSER analysis and 
the sheer volume of information, compounded by the release of additional data late in the 
comment period, contributed to this challenge. Further, the absence of final 111 (b) rules 
for new electric generating units inhibits our ability to fully understand the impacts of the 
Proposed Rule for existing units. If EPA does not withdraw the Proposed Rule or exempt 
Alaska, we urge EPA to re-publish a more concrete Proposed Rule with some analysis of 
the relevant impacts on Alaska to allow for meaningful comment. 174 

hydroelectric renewable power generation in Alaska for 2012. This power was generated 
from wind units - Kotzebue and Pillar Mountain. After considerable effort, we 
discovered the source of the 39,958MWh baseline on the EIA website. While the data 
provided in the docket reported no generation from Delta Wind and Fire Island Wind in 
2012, the EIA website reported 18, l 25MWh from these two facilities. The EIA website 
also pointed to a biomass facility in Dutch Harbor that is not listed in the EPA's 2012 
unit level data - which added another 2,565MWh to our RE baseline. 

174 See Kennecott Corp. v. E.P.A. , 684 F.2d l 007 (D.C. Cir. I 982) (the notice and 
comment proceeding contemplated by the Clean Air Act includes availability of relevant 
data during the public comment period). 
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Electric Utility Oencratfng Units, Docket # EPA-HQ-OAR-2013-0602 

IV. Conclusion 

The Proposed Rule would mandate changes in how electricity is generated) 
distributed, (ransmittcd~ and used by a subset of mostly residential consumers at a cost 
those ratepayers cannot afford. Moreover, EPA did not adequately analyze or consider 
Alaska, s circumstances in designing the Proposed Rule. Because the approach taken by 
this rule is unworkable for our state, EPA should exempt Alaska from the Final Rule. 

Enclosures 

Sincerely, 
/ ' 

c%°:;7~ 
Larry Hartig U 
Commissioner 
Alaska Department of Environmental 
Conservation 

Robert M. Pickett 
Chairman 
Regulatory Commission of Alaska 

C((;;;;l(;L 
Sara Fisher-Goad k'-rv 
Executive Director 
Alaska Energy Authority 



Attachment A: Legal Memorandum 

The Proposed Rule exceeds the authority granted to the Environmental Protection 
Agency (EPA) under 11 l(d) of the Clean Air Act (CAA). First, EPA's application of 
§ 111 ( d) to a source category already regulated under § 112 and before finalizing a rule 
under§ 111 (b) contradicts the regulatory framework outlined by the statute. Second, the 
Proposed Rule seeks to regulate considerably more than existing sources or air emissions. 
The Proposed Rule would govern the generation, transmission, distribution, sale, and 
consumer use of electricity, effectively preempting state regulation of intrastate electric 
utility service. 

Many states and organizations may raise similar concerns regarding EPA 's 
authority to issue this rule; however, these issues are especially acute in Alaska because 
of our unique circumstances. The factual underpinnings for this Proposed Rule do not 
apply here. Consequently, the technical feasibility and impacts analyses EPA has 
provided in this docket are incorrect for Alaska. Given the shortcomings of this proposal, 
EPA should withdraw the Proposed Rule or exempt Alaska from its application. 

I. EPA may not regulate CO2 emissions from power plants under § 111 ( d) 
of the Clean Air Act. 

A. Having elected to regulate fossil fuel-fired power plants under 
§112 of the Clean Air Act, EPA may not also regulate the same 
source category under §lll(d). 

The Clean Air Act (CAA) prohibits regulation of emissions from a "source 

category" under § 111 ( d) where that source category is already regulated under § 112. 1 

EPA classified power plants a "source category" under §112 in 2000.2 In 2012, under 

§ 112, EPA promulgated the Mercury and Air Toxics Standard for utility power plants.3 

42 U.S.C. § 741 l(d)(l)(A)(i);seeAm. Elec. Power Co., Inc. v. Connecticut, 131 S. 
Ct. 2527, 2537 n.7 (2011) ("EPA may not employ §741 l(d) if existing stationary sources 
of the pollutant in question are regulated under the national ambient air quality standard 
program,§§ 7408 - 7419, or the 'hazardous air pollutants' program,§ 7412."). 

2 EPA, Notice of Regulatory Finding, 65 Fed. Reg. 79,825, 79,830 (Dec. 20, 2000). 

3 EPA, National Emission Standards for Hazardous Air pollutants from Coal- and 
Oil-Fired Electric Utility Steam Generating Units and Standards of Performance for 
Fossil-Fuel-Fired Electric Utility, Industrial-Commercial-Institutional, and Small 
Industrial-Commercial-Institutional Steam Generating Units, 77 Fed. Reg. 9,304 (Feb. 
16, 2012). 
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Given that existing coal-fired power plants are now regulated under§ 112, what EPA 
recognizes as the "literal" terms of the CAA prohibit EPA' s effort to impose additional 
regulations on these same sources under § 111 ( d). 4 

B. The conforming amendment cannot override the concurrent 
substantive amendment to §11 l(d) to authorize regulation of 
electric generating units already regulated under §112. 

To avoid the literal terms of the § 111 ( d), EPA relies on a clerical error in the 1990 
amendments to §11 l(d). 5 The U.S. House ofRepresentatives and the U.S. Senate passed 

different versions of§ 111 ( d) in the 1990 Amendments. The version passed by the Senate 
included only a conforming amendment to §1 l l(d), striking "(l)(A)" from 
"7412(b)(l)(A)" to correct the cross reference. The version passed by the House included 
a substantive amendment to § 111 ( d). The House amendment first struck "or 
74 l 2(b )( I )(A)" from § 111 ( d) and then added "or emitted from a source category which is 

regulated under section 7412" to the enumerated exclusions. Both versions were 
incorporated in the amendments signed by the President and included in the Statutes at 
Large. In keeping with uniform practice, the U.S. Code excludes the conforming 

amendment. 6 EPA reasons that the conforming amendment conflicts with the substantive 
revision, rendering§ 111 (d) ambiguous and subject to EPA 's interpretation. 7 

Contrary to EPA's interpretation, the House and Senate amendments are, in fact, 

compatible. Read together, the two versions prohibit using § 111 ( d) as authority to 

regulate both ( 1) source categories actually regulated under § 112, and (2) pollutants 
already subject to regulation under § 112. EPA can give full effect to both versions of the 

statute. 

To the extent the two versions do conflict, the substantive amendment made by the 
House must control. Where conforming and substantive amendments are inconsistent, the 

4 EPA, Legal Memorandum for Proposed Carbon Pollution Emission Guidelines for 
Existing Electric Utility Generating Units at 26 (EPA Legal Memorandum). 

s 

6 

7 

EPA Legal Memorandum at 20-26. 

Reviser's Note, 42 U.S.C. § 7411. 

EPA Legal Memorandum at 25-27. 
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substantive change is given effect and the conforming amendment is ignored as a 
scrivener's error. 8 Here, the Senate amendment simply corrected a cross-reference. 9 The 
House amendment defined the entities that could be regulated under the section and 
substantively altered the statute. The mistake should not be considered when construing 
the substantive provision. 10 The House version, which prohibits dual regulation under 
both § 111 ( d) and § 112, properly controls. 

C. EPA may not prescribe regulations for existing sources under 
§lll(d) before finalizing regulations for new sources of the same 
type under §lll(b). 

Section 11 l(d) authorizes EPA to prescribe regulations under which states 
establish standards of performance for "any existing source for any pollutant ... to which 
a standard of performance under this section would apply if such source were a new 
source." 11 This provision limits regulation of existing sources under § 11 1 ( d) until EPA 
has issued a final rule for "new sources of the same type.,, 12 Here, EPA identifies the 
ongoing rulemaking dockets for new electric generating units (EGUs) and modified and 
reconstructed EGUs as the § 111 (b) predicate. 13 However, these rules must be finalized 
before undertaking the process to issues regulations for existing sources. 

8 See, e.g., Revisor's Note, 23 U.S.C. § 104; Revisor's Note, 26 U.S.C. § 105; 
Revisor's Note, 26 U.S.C. § 219; Reviser' s Note, 26 U.S.C. § 613A; Revisor's Note, 26 
U.S.C. § 1201; Revisor's Note, 26 U.S.C. § 4973; Revisor's Note, 26 U.S.C. § 6427; 
Revisor's Note, 29 U.S.C. § 1053; Revisor's Note, 33 U.S.C. § 2736; Revisor's Note, 37 
U.S.C. § 414; Revisor's Note, 38 U.S.C. § 3015. 

9 

10 

II 

Revisor's Note, 42 U.S.C. § 7411. 

See, e.g., Am. Petroleum Inst. v. SEC, 714 F.3d 1,329, 1,336-37 (D.C. Cir. 2013). 

42 U.S.C. § 741 l(d)(l)(A)(ii). 

12 Am. Elec. Power Co., Inc. v Connecticut, 131 S.Ct. 2527, 2437 n. 7 (2011); See 
EPA, Standards of Performance for Greenhouse Gas Emissions from New Stationary 
Sources: Electric Utility Generating Units, 79 Fed. Reg. 1,430, 1,496 (Jan. 8, 2014) 
(Proposed Rule for New EGUs) (explaining the proposed rule for new sources will serve 
as a necessary predicate for the regulation of existing sources within this source category 
under CAA section 111 ( d) ). 

13 Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric 
Generating Units, Proposed Rule, 79 Fed. Reg. 34,830 at 34,852 (June 18, 2014) 
(Proposed Rule). 

Attachment A 
Page 3 of 18 



This statutorily mandated sequence, regulating "new" and modified sources before 
instituting parallel regulations for existing sources, recognizes the reliance and sunk cost 
concerns involved with regulating existing sources. Here, the concurrent rulemaking 
efforts undermine the goal of ensuring the owners or operators of an existing source have 
clear notice of and a chance to prepare for the application of a new regulatory scheme. 
EPA 's reliance on regulations that are not finalized also compromises stakeholders1 

opportunity to comment on the Proposed Rule. Because the § 111 (b) rule for new sources 
has not been finalized, stakeholders cannot know with certainty which existing units will 
be affected by the § 111 ( d) proposal. 

This has been a particular challenge for Alaska. For example, EPA proposes 
different applicability criteria for existing and new steam generating units. A new steam 
generating unit would be covered by the 111 (b) rule only if it "was constructed for the 
purpose of supplying, and supplies" a threshold amount of electric output. 14 By 
comparison, and contrary to the intent articulated in the preamble, 15 the proposed § 111 ( d) 
rule omits the "and supplies" from the applicability criteria for existing EGUs. 16 If this 
disjuncture persists, EPA would be seeking to regulate existing sources under § 111 ( d) 
that would not be regulated as new sources under § 111 (b ). Without a final 111 (b) rule, 
we cannot evaluate whether one of our coal units will be an "affected EGU." This 
infonnation is critical to understanding the possible impact of the rule in Alaska for 
evaluating what concerns should be raised in our § 111 ( d) our comments. 

II. Even if EPA could properly regulate existing utility generating units 
under §1 ll(d), the Proposed Rule exceeds EPA's authority. 

14 Proposed Rule for New EGUs, 79 Fed Reg. at 1,511 / 1 (proposed 40 CFR 
§60.5509(1 )). 

IS Proposed Rule, 79 Fed. Reg. at 34,854/2 ("The minimum electricity sales 
condition applies on an annual basis for boilers and IGCC facilities and over rolling 
three-year periods for combustion turbines (or as long as the unit has been in operation, if 
less)."). EPA also states other than the "commence construction" date, the proposed 
111 (d) rule covers existing sources, that the "meet the applicability criteria for coverage 
under the proposed GHG standards for new fossil fuel-fired EGUs" Proposed Rule, 79. 
Fed. Reg. at 34,854/1 (citing Proposed Rule for New EGUs, 79 Fed. Reg. at 1,430). 

16 Proposed Rule, 79 Fed. Reg. 34,954 (proposed 40 C.F.R§§ 60.5795(b)(l )). 
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A. As "standards of performance" the strict emission rates 
proposed exceed EPA's authority to promulgate emission 
guidelines. 

Section 111 ( d) establishes specific roles for EPA and states. First, § I 11 ( d) 
authorizes EPA to promulgate regulations establishing the "procedure" under which 
states submit plans for regulating emissions from affected existing sources. 17 In tum, 
state plans establish standards of performance for existing sources. 18 When evaluating the 
sufficiency of state plans, § I 11 ( d) directs EPA to allow states to vary a standard for a 
particular source in light of cost, practical achievability, remaining useful life, and other 
source specific factors. 19 Only if a state fails to submit a satisfactory plan does § 111 ( d) 
contemplate that EPA would prescribe a plan that establishing standards of 
perfonnance. 20 

EPA proposes specific mandatory "goals," or target emission rates, for each state ­
characterizing these numerical limits as "emission guidelines."21 EPA will not adjust the 
mandated emission rate where a state cannot implement one of the building blocks, 
unless the state demonstrates that it cannot achieve the rate by other means - by applying 
the other BSER buildinf blocks more aggressively or through some other "related, 
comparable measures." 2 Once finalized, EPA does not intend to allow states to alter the 
target emission rates.23 These inflexible emission limits are inconsistent with the state 
role defined by Congress in§ 11 l(d). 

17 42 u.s.c. § 7411 (d)(I ). 

18 Id.; cf 42 U.S.C. § 741 l(b)(l)(B) (authorizing EPA to establish Federal standards 
of perfonnance for new sources directly). 

19 42 U.S.C. § 7411 (d)(l); see also 40 C.F.R. § 60.24(t). 

20 42 U.S.C. § 7411 (d)(2); see also 40 C.F.R. § 60.27(c)(3); Cf Alaska Dep 't of 
Envtl. Conservation v. EPA, 540 U.S. 461,494 (2004) (ultimate issue in Prevention of 
Significant Deterioration program is whether state agency' s determinations are 
"reasonable, in light of the statutory guides and the state administrative record"). 

21 EPA Legal Memorandum at 32. Compare 40 C.F.R. §60.21 (d), discussed in 
EPA's Legal Memorandum at 31, with 42 U.S.C. §741 l(a) (EPA's definition of 
"emission guideline" is nearly identical to the statutory definition of "standard of 
perfonnance" in § 111 of the Clean Air Act.) 

22 Proposed Rule, 79 Fed. Reg. at 34,893. 

23 Proposed Rule, 79 Fed. Reg. at 34,835 ("Once the final goals have been 
promulgated, a state would no longer have an opportunity to request that the EPA adjust 
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EPA argues that states retain the flexibility to apply less stringent standards to 
individual sources because the goals represent an average emission rate for all "affected 

EGUs" in a state. 24 In Alaska, this flexibility does not exist. There are only a handful of 
affected sources, very few ratepayers to bear the costs of compliance, and very real 
geographic challenges that limit the compliance options available to our state. Our initial 
evaluation of the rule suggests that, despite recent installation of highly efficient new 
NGCC units and considerable new renewable generation already online, Alaska cannot 
meet the goal with both of the potentially covered coal units operating as planned. This is 
not "flexibility." 

More to the point, § 111 ( d) is properly read to allow a range of actual state-wide 
emission rates achieved through state plans. As a state exercises its authority to adjust 

EPA 's "guidelines" for certain sources and classes of sources, affected sources may 
collectively achieve a higher or lower emission rate. EPA' s § 111 ( d) regulations must be 
limited to guidelines for source emissions- not absolute, inflexible emission limits. 

B. The proposed rule exceeds EPA's authority to regulate emissions from 
individual sources under the Clean Air Act. 

A "standard of performance" is a source-specific limit. The CAA defines 
"standard of performance" generally as "a requirement of continuous emission reduction, 
including any requirement relating to the operation or maintenance of a source to assure 
continuous emission reduction." 25 In § I 11 specifically, a "standard of performance" is 

defined as "a standard for emissions of air pollutants which reflects the degree of 
emission limitation achievable through the application of the best system of emission 
reduction which (taking into account the cost of achieving such reduction and any nonair 

its CO2 goal."); Id. at 34,897-98 (rejecting suggestion that states be allowed to treat 
EPA 's goals "as advisory rather than binding"); Id. at 34,892 (noting that the emission 
rates promulgated in the final rule will be binding emission guidelines for state plans). 

24 See Proposed Rule, 79 Fed. Reg. at 34,925-26. 

25 42 U.S.C. § 7602(1) (emphasis added). The use of the term "applied" or 
"application" supports the conclusion that standards of performance- and the underlying 
BSER measures - are limited to actions at the source. The term "apply" consistently 
references individual sources in the context of various emission standards. See 42 U.S.C. 
§ 7479(3); 42 u.s.c. § 7501(3). 
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quality health and environmental impact and energy requirements) the Administrator 
determines has been adequately demonstrated. " 26 Consistent with the interpretation of 

"standard of performance" as a source specific requirement, Congress directed that "in 

applying a standard of performance to any particular source" states may "take into 
consideration, among other factors, the remaining useful life of the existing source to 
which such standard applies."27 A standard of performance is "a requirement" which 
11 l(d) contemplates states "applying" to a "particular source." 

This Proposed Rule would require compliance measures beyond the physical or 
legal control of the emission sources. 28 Of the four measures, or BSER "building blocks" 

used by EPA to establish statewide standards of performance, only the first- heat-rate 

improvements at coal-fired steam generating units- may be executed at an affected 
source. 29 The remaining three "building blocks" involve shifting generation function 
from coal- to gas-fired plants, replacing fossil fuel generation with renewable energy 

resources, and avoiding generation through end-use efficiency measures. 30 In general, 

and in Alaska specifically, the standards of performance assigned in this Proposed Rule 
cannot be achieved through measures at the regulated sources. 

In the Proposed Rule, EPA interprets the use of "system" in "best system of 
emission reduction" to encompass "outside-the-fenceline" measures. 31 EPA reasons that 
a "system" is a "set of things"; and, in turn, a "system of emission reduction" is a ''set of 
things" which an affected source may utilize to reduce CO2 emissions. 32 EPA presumes 
that reducing generation and fuel use at an "affected EGU" would reduce the CO2 
emissions from an affected source. 

26 

27 

42 U.S.C. § 7411 (a)(l ). 

42 U.S.C. § 741 l(d)(I). 

28 Proposed Rule, 79 Fed. Reg. at 34,872 n. 174 ("All end-use sectors (residential, 
commercial, and industrial) are targeted by energy efficiency programs ... "). 

29 

JO 

Jl 

32 

Id. at 34,859-62. 

Proposed Rule, 79 Fed. Reg. at 34,862-75. 

Proposed Rule, 79 Fed. Reg. at 34,885-86; EPA Legal Memorandum 36. 

EPA Legal Memorandum 81. 
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EPA 's interpretation of "system" conflicts with standard canons of statutory 
interpretation. "The definition of words in isolation ... is not necessarily controlling." 
Rather, interpretation of a word or phrase depends upon reading the whole statutory text, 
considering the purpose and context of the statute, and consulting any precedents or 

authorities that infonn the analysis." 33 Here, in the context of emission controls, the 
Clean Air Act consistently refers to "systems" as source-specific measures. 34 There is no 
basis for departing from this usage in § 111 ( d). 

EPA's interpretation of"system" conflicts with the agency's past application of 
§ 111 (d). Only five source categories have been subject to regulation under§ 111 (d). 35 

Where EPA has regulated existing sources under § 111 ( d), the impact of the rule was 

generally limited. In one rule, EPA regulated a source category that contained as few as 

33 Dolan v. U.S. Postal Serv., 546 U.S. 481,486 (2006). 

34 See 42 U.S.C. § 74100) (conditioning issuance of pennits on a showing by the 
owner or operator of each source "that the technological system of continuous emission 
reduction which is to be used at such source will enable it to comply with the standards 
of perfonnance which are to apply to such source .... ") (emphases added); 42 U.S.C. 
§ 7411 (b)(S) (limiting the Administrator's authority to require ''any new or modified 
source to install and operate any particular technological system of continuous emission 
reduction to comply with any new source standard of perfonnance") ( emphases added); 
42 U.S.C. § 7412(r)(7)(A) (providing that regulations may "make distinctions between 
various types, classes, and kinds of facilities, devices and systems taking into 
consideration factors including, but not limited to, the size, location, process, process 
controls, quantity of substances handled, potency of substances, and response capabilities 
present at any stationa,y source") (emphases added); 42 U.S.C. § 7479(3) (defining best 
available control technology as an "emission limitation based on maximum degree of 
reduction of each pollutant subject to regulation under this chapter emitted from or which 
results from any major emitting facility, which the permitting authority, on a case-by-case 
basis, taking into account energy, environmental, and economic impacts and other costs, 
determines is achievable/or such facility through application of production processes and 
available methods, systems, and techniques, including fuel cleaning, clean fuels, or 
treatment or innovative fuel combustion techniques for control of each such pollutant") 
(emphasis added); CAA § 206(a)(2), 42 U.S.C. § 7525(a)(2) ("The Administrator shall 
test any emission control system incorporated in a motor vehicle or motor vehicle engine 
submitted to him by any person .... ") (emphasis added). 

35 EPA Legal Memorandum 9-10. 
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31 sources. 36 In another, affected source categories existed in only a limited number of 
states. 37 The only previous application of§ 111 ( d) to regulate a common source category 
was projected to impose annual costs of about $90 million. 38 EPA' s current § 111 ( d) 
proposal, with an annualized of over $8.8 billion and affecting 1,228 sources, will have a 
substantially greater impact than any of these past § 111 ( d) regulations. 39 

EPA's interpretation of "system" conflicts with precedent defining the scope of 
compliance measures contemplated by the CAA. The D.C. Circuit previously rejected 
interpretations of 44best system of emission reduction" that resulted in aggregate, facility­
wide, emission limits rather than an emission limit for individual sources. In ASARCO v. 

EPA, the court invalidated EPA regulations that would 14allow a plant operator who alters 
an existing facility in a way that increases its emissions to avoid application of the NSPSs 
by decreasing emissions from other facilities within the plant. " 40 The court rejected 
EPA's assertion of "'discretion' to define a stationary source as either a single facility or 
a combination of facilities,"41 reasoning: 

EPA has attempted to change the basic unit to which the NSPSs apply from 
a single building, structure, facility or installation the unit prescribed in the 

36 45 Fed. Reg. 26,294 (Apr. 17, 1980); Primary Aluminum: Guidelines for Control 
of Fluoride Emissions from Existing Primary Aluminum Plants, EPA-450/2-78-049b, 
§ 3.1.1, at 3-1 (Dec. 1979). 

37 Final Guideline Document: Control of Fluoride Emissions from Existing 
Phosphate Fertilizer Plants, EPA-450/2-77-005, § 3.1, at 3-5 to 3-15 (Tables 3-3 to 3-6) 
(March 1977) (affected sources found in 17 states); Primary Aluminum: Guidelines for 
Control of Fluoride Emissions from Existing Primary Aluminum Plants, EPA-450/2-78-
049b, § 3.1.1, at 3-3 to 3-5 (Table 3-1) (affected sources found in 16 states). 

38 61 Fed. Reg. 9,905, 9,916 (March 12, 1996). 

39 Proposed Rule, 79 Fed. Reg. at 34,839, 34,840; EPA, Regulatory Impact Analysis 
for the Proposed Carbon Pollution Guidelines for Existing Power Plants and Emission 
Standards for Modified and Reconstructed Power Plants at 3-47 (June 2014). 

40 

41 

ASARCO Inc. v. EPA, 578 F.2d 319, 326-27 (D.C. Cir. 1978). 

Id at 326. 
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statute to a combination of such units. The agency has no authority to 
rewrite the statute in this fashion. 42 

Here, by applying standards of perfonnance to the entire power sector rather than 

individual "existing sources," EPA has asserted even broader authority. If EPA cannot 
apply perfonnance standards to several sources at a single industrial site collectively, the 
narrower ''best system of emission reduction" cannot be interpreted to encompass 
measures and emission limits applied to the entire electric utility sector. 

Since the publication of this Proposed Rule, the Supreme Court issued a decision 

noting limits on EPA's authority expand the scope of measures that may be required to 
achieve an emission limit. In Utility Air, the Court upheld EPA's decision to require "best 
available control technology" (BACT) for greenhouse gases emitted by sources already 

otherwise subject to prevention of significant deterioration (PSD) review. 43 The Court 

observed that the petitioners' concerns about unbounded regulatory authority were 
mitigated by limitations on what EPA could reasonably require as BACT stating, "for 
one, BACT is based on 'control technology' for the applicant's "proposed facility," 
therefore it has long been held that BACT cannot be used to order a fundamental redesign 

of the facility."44 The Court's reasoning hinged on the petitioners' failure to demonstrate 
that EPA would implement its proposal broadly and that the relevant emission standard, 
BACT, was limited. 

For several reasons, the Supreme Court's observations with respect to BACT 
should inform the scope of §11 l(d) "standards of performance." Both terms are 
"emission limitations." But BACT represents the most stringent limitation achievable, 

whereas "perfonnance standards" represent the "best system ... adequately demonstrated" 

after taking into consideration a number of additional factors. 45 BACT is stricter, 
authorizing EPA to apply more burdensome requirements, than a "standard of 

perfonnance." Similarly, the statutory definitions of "emission limitation" and "standard 

of performance" indicate that BACT "emission limitations" encompass a broader range 

42 

43 

44 

45 

Id. at 327. 

Utility Air Regulatory Group v. EPA, 134 S.Ct. 2427 (2014) ("Utility Air"). 

Id. at 2448. 

42 U.S.C. § 7479(3); 42 U.S.C. § 741 l(a)(l). 
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of measures than "standards of perforrnance."46 Thus, any constraint on "emission 
limitation," and therefore on BACT, to inside-the-fenceline measures must apply to 
"standards of perfonnance" as well. 47 If EPA cannot define BACT to include measures 
applied to an entity other than the source, EPA cannot define § 111 ( d) standard of 
performance to include a broader universe of compliance strategies. 

C. EPA's reliance on outside the fence measures impermissibly 
preempts state regulation of electric utilities and state energy 
policy. 

EPA' s broad interpretation of "standard of perfonnance" and "best system of 
emission reduction" would result in a profound shift in the balance of state and federal 
authority over electric utilities and energy policy. EPA asserts jurisdiction over the 
production and dispatch of electricity by requiring reduced generation from some 
affected EGUs - coal plants - and increased use of gas-fired combined cycle generation, 
renewable generation, and demand side management energy efficiency. The mix of 
electric generation and fuel resources used by the public utility sector is a regulatory field 
beyond the scope of the Clean Air Act, traditionally occupied by the states, and explicitly 
left to the states under the Federal Power Act. 

1. State Authority 

Significant changes in our generation mix would be required to achieve our 
assigned emission rate. Our initial review suggests that Alaska's compliance options 
would be very limited - the premature retirement of at least one coal plant, at great and 
unreasonable expense to ratepayers, may be necessary. EPA's goal also assumes Alaska 
can mandate consumer energy efficiency practices with the impact of avoiding 744 GWh 
of generation ( almost a quarter of the total generation from "affected EGUs" in 2012 and 
perhaps a third of "affected EGU" generation in 2030). Our small population and limited 
electric utility infrastructure render the EPA' s hypothetical compliance strategies 
impossible to implement at a cost that provides affordable and reliable essential electric 
utility service to Alaska ratepayers. 

Compare 42 U.S.C. § 7602(k) and 42 U.S.C. § 7602(1). 

47 Other sources confirm the relationship between BACT in the PSD program and 
"standards of perfonnance" under §111. For example, Congress restricted EPA's ability 
to rely on data from facilities receiving assistance under the Energy Policy Act of 2005 
when establishing either BACT or standards of performance under the Clean Air Act. 42 
u.s.c. § 15962(i). 
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EPA points to the state role in implementing this rule, suggesting that the 
regulatory framework respects state authority. EPA notes that the "building blocks" are 

measures that some states are already undertaking and48 that the beyond-the-fenceline 
"building blocks" may reduce emissions "by significant amounts and at lower costs" than 
inside-the-fenceline strategies. 49 But a state's exercise of its own policy making 
discretion does not confer authority on a federal agency and EPA may require measures 
only to the extent they are within EPA' s power to propose. EPA places great emphasis on 
the 44compliance flexibility" the agency believes to be inherent in its approach. While 
EPA may be able to imagine limitless scenarios by which utilities can dispatch generation 
resources to achieve the mandated emission limit, individual states and the utilities they 

regulate are constrained by facts and the laws of physics. 

This rule has less compliance flexibility than what is typically allotted to states 
under§ 111 (d). Section 11 l(d) grants states the authority, in applying a standard of 
performance to particular sources, to take into account the source's remaining useful life 
or other factors. However, in this case, EPA proposes that, given the degree of flexibility 
allegedly inherent in the BSER approach, the statutory allowance for source specific 
considerations will not be allowed. 50 The statutory directive to allow states to take those 
factors into consideration should not be ignored in any context, but especially here where 
our options are so limited already. 

These emission limits are not just suggestions, EPA points to its enforcement 
authority. EPA requires that the states' standards of performance must not be less 

stringent than the EPA's emission guideline. 51If a state does not submit an 
implementation plan, or if EPA finds a submitted plan unsatisfactory, the agency will 

then prescribe a federal implementation plan for that state. 52 Presumably, a federal plan 
would apply the "building blocks" to the state in whatever measure EPA believes 

necessary to achieve the assigned emission rate. Such a plan may regulate an affected 

source by establish binding emission limits for coal - and gas-fired power plants. 
Application of the other three components of EPA' s "system of emission reductions" 

48 

49 

50 

51 

52 

Proposed Rule, 79 Fed. Reg. at 34,856. 

Proposed Rule, 79 Fed. Reg. at 34,856. 

Proposed Rule, 79 Fed. Reg. at 34,925. 

EPA Legal Memorandum at 3-4. 

42 u.s.c. § 741l(d)(2). 
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extend EPA 's reach to other "affected entities." EPA would regulate dispatch protocols 
and the mix of generation resources and fuels used in a state. Implementation of building 
block three may involve mandatory renewable portfolio requirements that require 
construction of renewable generation resources. A federal implementation plan that 
reflected EPA's BSER determination would also involve EPA mandated efficiency 
standards for consumers of electricity. Moreover, any federally enforceable plan, whether 
authored by a state or EPA, would subject the state, utilities, and numerous other private 
parties to citizen suits to compel compliance with a state or federal plan. 

2. Congress did not authorize EPA to preempt the role of states 
in regulating the power sector or establishing state energy 
policy. 

Given the traditional state role regulating electric utilities and setting energy 
policy, Congress must make an explicit statement of its intention to authorize a federal 
agency to preempt the state's role. 53 Here, Congress has given no clear indication of its 
intent to authorize EPA to invade state authority to decide energy and resource-planning 
policy. Rather, under the "usual constitutional balance," areas of traditional state 
jurisdiction, and that any arguable ambiguity found, must be resolved in the states' favor 
by reference to the '~basic principles of federalism." 

However ambiguous the statutory term "system" may be, statutes cannot be read 
so broadly as to extend an agency's reach into an entirely new area of regulation. 
Administrative agencies may not transform limited grants of statutory authority into 

broad mandates on the basis of arguably "ambiguous" statutory terms. The D.C. Circuit 
rejected the Federal Energy Regulatory Commission's recent attempt to regulate retail 
energy demand in the guise of regulating wholesale electric markets. 54 The court noted 
that FERC's regulation would impair states' exclusive right to regulate retail electric 

53 Bond v. United States, 134 S. Ct. 2077 (2014) ( overturning a conviction under the 
implementing legislation for the Chemical Weapons Convention, the Court reasoned 
"because our constitutional structure leaves local criminal activity primarily to the States, 
we have generally declined to read federal law as intruding on that responsibility, unless 
Congress has clearly indicated that the law should have such reach."); American Bar 
Association v. FTC, 430 F.3d 457, 471-72 (D.C. Cir. 2005). 

54 Electric Power Supply Association v. FERC, 753 F.3d 216 (D.C. Cir. 2014). 
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markets and lacked any meaningful "limiting principle."55 Similarly, the D.C. Circuit also 
rejected FERC's attempt to replace the California Independent System Operator 

Corporation's governing board under its authority to regulate "practice[s]" affecting 
"rates and charges" in the wholesale electric markets. 56 The lack of a limiting principle 
on FERC's assertion of authority again undermined the agency's proposed interpretation 
of statutory language. 

In Utility Air, the Court considered EPA's interpretation of its permitting authority 
under the Act's prevention of significant deterioration preconstruction permitting 
program. 57 EPA interpreted "air pollution" to include greenhouse gases among those 

pollutants that trigger an emitting source's permitting obligation, thereby massively 
expanding the program. The Court held EPA's interpretation unreasonable in part 
"because it would bring about an enormous and transformative expansion in EPA's 

regulatory authority without clear congressional authorization." 58 

By contrast, when upholding EPA's authority to require BACT to limit GHG 
emitted from sources already regulated under the PSD program in the same decision, the 

Court placed great weight on the fact that EPA had not yet applied the BACT 

requirements in a manner that would have such far reaching consequences: 

[A]pplying BACT to greenhouse gases ... need not result in such a dramatic 
expansion of agency authority, as to convince us that EPA 's interpretation is 
unreason~ble. We are not talking about extending EPA jurisdiction over millions 

ss Id. at 221. The lack of a limiting principle was key to the court's reasoning. If this 

justification for FERC's exercise of its authority prevailed, it could authorize virtually 

any intrusion on state retail electric market regulatory authority, allowing FERC to 

arrogate broad authority that Congress did not confer. Notably, the connection between 
FERC's area of authority (wholesale electricity market) and the challenged regulation 

(retail energy demand) was considerably more direct than here yet the regulation was 

nonetheless held to exceed the Commission's statutory authority. 

56 California Independent System Operator Corp. v. FERC ("CAISO"), 372 F.3d 
395, 399 (D.C. Cir. 2004). 

S1 

58 

Utility Air, 134 S. Ct. 2427 (2014). 

Id. at 2444. 
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of previously unregulated entities, but about moderately increasing the demands 
EPA ( or a state permitting authority) can make of entities already subject to its 

regulation. And it is not yet clear that EPA' s demands will be of a significantly 
different character from those traditionally associated with PSD review. In short, 
the record before us does not establish that the BACT provision as written is 
incapable of being sensibly applied to greenhouse gasses. 59 

In sum, the standard of perfonnance in the PSD pennitting program - BACT - could not 
be interpreted to bring about a "transfonnative expansion in EPA's regulatory authority." 
This line of authority prohibits EPA 's attempt in this Proposed Rule to interpret the Clean 

Air Act to regulate greenhouse gases in a manner far beyond the usual scope of the 
statute and without any meaningful limiting principle. 

3. Congress explicitly preserved the role of states in regulating 
the electric utility sector in the Federal Power Act. 

Congress expressly reserved regulation of intrastate electric generation and 
transmission to the states. The Federal Power Act (FPA) delineates the respective state 

and federal roles in regulating the electric industry and developing energy policy. While 

states regulate most intrastate matters, interstate electric power transmission and 
interstate wholesale electric sales fall within federal authority. There are a few exceptions 

to this delineation - which are speci flcally outlined in the statute. 60 

EPA argues § 111 ( d) authorizes EPA to regulate inter- and intrastate generation, 
sale, and transmission of electric power because Congress did not expressly constrain it 

from doing so. But "[w]here a problem of interpretation was apparently not foreseen by 

Congress, it is appropriate to consult and be guided by those areas covering the same 

subject where the expression of legislative intent is clear." 61 When Congress passes new 
legislation, '~it acts aware of all previous statutes on the same subject."62 Presumably 

59 Utility Air, 134 S.Ct. at 2448-2449. 

60 16 U.S.C. § 824(b)(l); New York v. FERC, 535 U.S. 1, 21 (2002). 

61 U.S. v. Stauffer Chem. Co., 684 F.2d 1174, 1187 (6th Cir. 1982); Erlenbaugh v. 
United States, 409 U.S. 239, 245 (1972) (statutes "intended to serve the same function" 
are construed together). 

62 Erlenbaugh, 409 U.S. at 244. 
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aware of the FP A when subsequently enacting the Clean Air Act, Congress would not 
have granted EPA broader regulatory authority than that given to FERC without an 
explicit statement. 

Furthennore, the state and federal commissions charged with regulating the energy 
sector are chosen for their subject matter expertise and the respective legislative bodies 
have granted the commissions powers with a view to that subject matter. 63 EPA's 
authority to regulate air pollution from stationary sources should not be read to cut across 
this complex scheme of federal and state regulation. 

Given the general delineation of state and federal authority and the care taken to 
define those specific areas where federal authority would be asserted over matters 
previously governed by states, § 111 ( d) should not be interpreted to grant EPA authority 
to govern state electric generation and energy-efficiency policies without limit. 64 

III. Even if the Clean Air Act did confer broad authority regulate electric 
power, application of the rule to Alaska would be arbitrary and 
capricious. 

EPA's rationale for this rule does not apply to Alaska. As set out in the State of 
Alaska's main comment letter, Alaska's electric utility sector differs in several respects 
from the interconnected and integrated industry described by EPA. In particular, Alaska's 
electric utility sector lacks connectivity - transmission connections between load centers 
and "affected EGUs" are limited. These characteristics are significant in this rulemaking 
because EPA explicitly bases its evaluation of three of the proposed BSER measures on 
the existence of an "integrated electricity system. " 65 Applying a rule developed for 
different factual circumstances would be arbitrary and capricious. 

The criteria considered in determining "best system of emission reductions" 
(BSER) include: (1) technical feasibility, including whether the proposed emission levels 
are "achievable" with 4'adequately demonstrated" technology, (2) cost; (3) health and 

63 CA/SO, 372 F.3d at 404. 

64 Cf Boumediene v. Bush, 553 U.S. 723, 777 (2008) ("If Congress had envisioned 
[Detainee Treatment Act] review as coextensive with traditional habeas corpus, it would 
not have drafted the statute in this manner.") (noting absence of savings clause in that 
Act). 

6S Proposed Rule, 79 Fed. Reg. at 34880. 
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environmental impacts; (2) energy re~uirements. 66 EPA must offer a reasonable 
evaluation of these statutory factors. 6 

EPA's Regulatory Impact Analysis (RIA) and Integrated Planning Model (1PM) 
figured prominently in the agency's evaluation of the BSER criteria. 68 These technical 
documents evaluate the application of the Proposed Rule in the continental U.S. (and 
some Canadian Provinces) but do not include Alaska. Similarly, EPA's Resource 
Adequacl and Reliability TSO failed to evaluate the impact of the Proposed Rule in 
Alaska. 6 The record is not entirely silent, however; EPA acknowledges the lack of 
information to inform the BSER analysis for Alaska. 70 

EPA appears to believe the perceived "compliance flexibility" in its building block 
approach adequately accounts for variability in factual circumstances. 71 As noted, the 
existence of flexibility in compliance pathways hinges on specific circumstances. The 
flexibility available to Alaska is limited by the number of EGUs at issue, the role of those 

66 Proposed Rule, 79 Fed. Reg. at 34,890. 

67 See Sierra Club v. Costle, 657 F .2d 298 (O.C. Cir. 1981 ). 

68 Proposed Rule, 79 Fed. Reg. at 34,839/2 (identifying role of RIA and 1PM in 
evaluating degree of emission reductions achievable, costs and benefits), 34,861 n. 119 & 
120 (HR.I) 34,864/3 -34,865/1 ( outlining role of RIA and 1PM in evaluating re-dispatch), 
34875 {demand side energy efficiency);34968 (new renewable generation); 34,934/3 
(energy market impacts discussed in RIA); 34,935/1 (RIA evaluates compliance costs); 
34941 {RIA evaluates benefits); 34,949 {RIA provides economic impact analysis and 
evaluation of energy effects; 34,949/3 (RIA provides EPA 's analysis regarding the health 
and ecosystem effects). 

69 See Resource Adequacy and Reliability TSD, EPA-HQ-OAR-2013-0602-0163, 
Appendix C (Maps) (illustrating the regions evaluated in the TSD). 

70 See Regulatory Impact Analysis for the Proposed Carbon Pollution Guidelines for 
Existing Power Plants and Emission Standards for Modified and Reconstructed Power 
Plants, EPA-HQ-OAR-2013-0602-0391, at ES-15 n. 7 {June 2014) ("We do not have 
emission reduction information or air quality modeling available to estimate the air 
pollution health co-benefits in Alaska and Hawaii anticipated from implementation of the 
proposed guidelines."); Id at 3-46 {1PM does not represent electricity markets in Alaska, 
Hawaii, and U.S. territories outside the contiguous U.S. and therefore the costs (and 
benefits) that may be expected from the proposed rule in this [sic] states and territories 
are not accounted for in the compliance cost modeling") 

71 Proposed Rule, 79 Fed. Reg. at 34837; Goal Computation TSO at 19. 
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EGUs in the generation mix, the number of ratepayers to bear compliance costs, 
transmission constraints, climate and geography, as well as other factors will restrict our 
compliance options. The "compliance flexibility" gloss does not resolve our concerns 
about the feasibility and impact of the Proposed Rule in Alaska. 

When promulgating regulations under the Clean Air Act, EPA must articulate a 
reasonable explanation of the specific analysis and evidence relied upon as a basis for the 
rule. 72 A generalized discussion of relevant factors does not satisfy this responsibility -
EPA must explain how it arrived at the specific conclusion. 73 This requirement persists 
even where there is no evidence in the record contradicting the agency's decision. 74 Here, 
EPA 's analysis variously excludes or ignores Alaska's utility sector. Furthermore, the 
facts presented in our main comment letter affirmatively demonstrate that the proposed 
measures do not satisfy the statutory criteria in Alaska. Given that Alaska's utility sector 
differs from the industry in the continental U.S. - with respect to the precise 
characteristic that EPA 's BSER analysis relies upon - EPA has not articulated a 
reasonable basis for applying the Proposed Rule to our state. 

72 

7J 

74 

See Bluewater Network v. EPA, 370 F.3d 1, 21 (D.C. Cir. 2004). 

Id. 

Id. 
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Stranded Cost Calculations for Healy 1 and 2 

Book Value Book Value Book Value 
1/1/2020 l/1/202S 1/1/2030 

Healy Unit 1 
Land 188,306 188,306 188,306 
Current Assets 5,680,817 1,172,739 138,185 
Interest 2,180,463 1,409,950 779,556 

8,049,586 2,770,995 1,106,046 

Healy EMO 
Current Assets 288,817 220,860 152,903 

Healy Unit 2 
Land 126,013 126,013 126,013 
Assets 188,228,247 163,670,827 139,113,407 
Interest 82,871,961 53,217,958 29,335,404 

271,226,221 217,014,798 168,574,824 

Total Stranded Costs Calculation 

Combined 1/1/2020 1/1/2025 1/1/2030 
Land $ 314,319 $ 314,319 $ 314,319 
Assets $ 194,197,881 $ 165,064,426 $ 139,404,494 
Interest $ 85,052,424 $ 54,627,908 $ 30,114,960 

$ 279,564,624 $ 220,006,653 $ 169,833,773 

Remaining Loan Principal Payments 

1/1/2020 1/1/2025 1/1/2030 
Healy 1 $ 4,573,146 $ 3,865,276 $ 3,022,102 

Healy 2 $ 164,848,693 $ 137,329,678 $ 105,996,212 
$ 169,421,839 $ 141,194,954 $ 109,018,314 

Stranded Costs and Remaining Loan Principal Payments 

1/1/2020 1/1/2025 1/1/2030 
Stranded Costs $ 279,564,624 $ 220,006,653 $ 169,833,773 
Debt Principal $ 169,421,839 $ 141,194,954. $ 109,018,314 

$ 448,986,463 $ 361,201,607 $ 278,852,087 

Assumes no capital additions to either plant 
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Healy Unit 1 

Land 

Current Assets 

Healy EMO 

Current Assets 

Healy Unit 2 

Land 

Assets 

Combined 

Land 

Assets 

Book Value Book Value Book Value 
1/1/2020 1/1/2025 1/1/2030 

188,306 188,306 188,306 
5,680,817 1,172,739 138,185 

288,817 220,860 152,903 

126,013 126,013 126,013 
188,228,247 163,670,827 139,113,407 

314,319 314,319 314,319 
194,197,881 165,064,426 139,404,494 

Assumes no capital additions to either plant 
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Stranded Cost Calculations • Debt - Healy Unit 1 

AuumpUon1: AW-IRUSL01n 
Drawe S3D,D00,000 Jur.e, 2016 
lnterHt Raio 3.S~Flud 
lnler911 FH 0.12S"F~td 
Mawrlty December, 2042 
AmortluUon Type Level Debi 

AW .. RUSLoan N RUCFC 90:14 Loan Total Hly Unit 2 
Rem.lnlng R4malnlng Remaining 

Prtnclpol P1yrranta Principal Paymenta Prtnclp.11 Payments 
A• of Jlln 1, 20XX A• of Jan 1, 20XX A• of Jan 1, 20XX 

1.Jan-2020 4,573,146 0 4,573,146 
1.Jan-2025 3,865,276 0 3,865,276 
1.Jan-2030 3,022 ,102 0 3,022.102 

AW .. RUS i.o.n NRUCFC 90:14 i.o.n Total Hly Unl12 
Annual Prtnclp.11 Annual Prtnclp.11 Annual Prtnelpal 

P1ymont Payment Paymont 

2013 
2014 0 0 0 
2015 0 0 0 
2016 57,216 0 57,216 
2017 118,945 0 118,945 
2019 123,163 0 123,163 
2019 127.530 0 127 53~0 
2020 131 ,603 0 131,603 
2021 136,720 0 136,720 
2022 141,568 0 141 ,568 
2023 146,588 0 146,588 
20_24 151 391 0 151.391 
2025 157,155 0 157,155 
2026 162,728 0 162,728 
2027 168,499 0 168,499 
2028 174,142 0 174,142 
2029 180650 0 1110.650 
2030 1 7;()56 0 187,056 
2031 193,689 0 193,689 
2032 200,298 0 200,298 
2033 207,661 0 207,661 
2034 215,025 0 215,025 
2035 222.,650 0 222,650 
2036 230,369 0 230,369 
2037 238,715 0 238,715 
2039 247,181 0 247,181 
2039 255,946 0 255,946 
21)4() 264,941 0 264,941 
2041 274,418 0 274,418 
2042 284 ,151 0 2114, 151 
2043 0 0 0 

s 5 000 000 $ s 510001000 

AW-IRUS L.01n NRUCFC to:14 Loan 
R1malnlng Remaining 

lnternt Paymenta lnhirHt Paymenta 
Al of Jan 1, 20XX A• al Jan 1, 20XX 

2,180,463 0 
1,409,950 0 

779,556 0 

Aw.a RUS i.o.n NRUCFC 90:14 i.o.n 
Annual lnterH1 AMUII lntl19&1 

Paymont Payment 

s s 
0 0 
0 0 

91,084 0 
177,546 0 
173,177 0 
168,654 0 
164,420 0 
159,136 0 
154,115 0 
148,915 0 
143.927 0 
137,971 0 
132,199 0 
126,222 0 
120,366 0 
113.637 0 
107,002 0 
100,132 0 
93,278 0 
85.661 0 
78.034 0 
70,137 0 
62,135 0 
53,498 0 
44,730 0 
35,652 0 
26,333 0 
16,520 0 
6,442 0 

0 0 

s 2790 924 S 

Tolal Hly Unit Z 
R1m.lnlng 

lntl1911 Payments 

s 

s 

A• of Jan 1, 20XX 

2,1 80,463 
1,409,950 

779,556 

Total Hly Unit 2 
AMUal lnla19II 

Payment 

0 
0 

91 ,084 
177,546 
173,177 
168.654 
164,420 
159,136 
154,115 
148,915 
143927 
137,971 
132,199 
126,222 
120,366 
113637 
107,002 : 
100,132 
93,278 
85,661 
78,034 
70,137 
62,136 
53,498 
44,730 
35,652 
26,333 
16,520 
6, ..... 2 

0 

b790,i 24 
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Total Hly Unit 2 
Remailnlng 

Dabt Servlc:a 
A• of Jan 1, 20XX 

6,753,610 
5,275,227 
3,801,658 

Total HIV Unh 2 
Annual 

Debt Servlc:a 

s 
0 
0 

148,300 
296,491 
296,340 
296.184 
296,023 
295,856 
295,683 
295,503 
295 318 
295,126 
294,927 
294,721 
294,508 
294,287 
294,058 
293,821 
293,576 
293,322 
293.059 
292.787 
292.505 
292,213 
291,911 
291,598 
291,274 
290,938 
290,593 

0 

s 717901924 .. 



Stranded Cost Calculations - Debt - Healy Unit 2 

AnumpUona: NRUCFC 9034 Loan 
Draw• $45,000.000 December, 2013 
lnt1rastRlte S.113'4 fbed 
Maturity September. 2043 
AmorUuUon Typo Level Principal 

AW-4SRUSLoan 
Draw• S3o.ooo,ooo December, 201 4 

S3o.ooo.ooo June. 2015 
$30,000,000 September, 2015 
$30,000,000 December, 2015 
SlJ,800.000 June. 2016 

lntoreat Raio 3.S00'4fbied 
Interest FH 0,ll5'4 Fbed 
Maturity December. 2042 
Amortlzallon Typo level Debt 

AW .. RUSLoan NRUCFC 9034 I.Dan Tot.al Hly Unll 2 
R111111n1no Rtm1lnlnD Remaining 

Principal Paymenta Prlnclpal P&ymtnta Principal Paymenta 
At of Jan 1, 20XX A• or Jan 1, 2oxx Al of Jan 1, 2DXX 

1.Jan-2020 128,924,323 35,924,370 164.848,693 
1.Jan-2025 108,968,333 28,361,345 137,329,678 
1.Jan-2030 85,197,893 20,798,319 105,996,212 

AW-4 RUS Loan NRUCFC 90:14 Loan Total Hly Unit 2 
Annual Prlnclpal AMIUII Prfnclpal Annu.l Principal 

Payment Payment Payment 

2013 s s 
2014 0 1,512,605 1,512,605 
2015 490,865 1,512,605 2,003.470 
2016 2,964,132 1,512,605 .C,476,737 
2017 3,353,241 1,512,605 "'865,B47 
2018 3,472,154 1,512,605 4,984,759 
2019 3 .595.28-4 1 512.605 5 107.839 
2020 3,710,089 1,512.605 5 ,222,694 
2021 3,854,347 1,512,605 5,366,953 
2022 3,991 ,031 1,512,605 5,503,636 
2023 4,132 ,561 1,512,605 5,645,166 
2024 .C.267.963 1 512,605 5780 568 
2025 4 ,430.460 1,512.605 5,943,065 
2026 .C ,587,574 1.512,605 6.100,179 
2027 4 ,750,258 1,512,605 6,262,863 
2028 .C ,909,341 1,512,605 6,421 ,946 
2029 5.092.808 1.512.605 6.605,413 
2030 5,273.409 1,512,605 6,786,014 
2031 5.460.415 1,512,605 6,973,020 
20:12 5,646,722 1,512,605 7,159,327 
2033 5,854.297 1,512,605 7,366,902 
20:14 6.061 ,902 1,512,605 7,574,507 
2035 6,276,869 1,51 2,605 7,789,47.C 
2036 6.494,477 1,512,605 8,007,082 
2037 6,729,767 1,512,605 8,2'42,373 
20:111 6 ,968,419 1,512,605 8,481,024 
2039 7,215,533 1,512,605 8,728,138 
204(J 7,469,125 1,512,605 8 ,981 ,730 
2041 7,736,281 1,512,605 9,248,886 
2042 8 ,010,676 1,512,605 9,523,282 
2043 0 1,134.4S4 1,134,454 

s 1421soo1ooo s 4510001000 s 1er1aoo,ooo 

AW.fi RUSLoan NRUCl'C 1034 Loan 
Remaining Rem1lnlng 

1n111, .. 1 Pavmonta 1n111r11t Payment. 
A• of Jan 1, 2DXX A1 or Jan 1, 2oxx 

61 ,470,757 21 ,401,2().4 
39,748,764 13,469,195 
21,976,937 7,35M67 

AW.fiRUSLoan NRUCFC 9034 Loan 
Annual lnlere11 Annual lntorut 

Payment Payment 

s . s 189,111 

0 2,164,6 18 
1,909,598 2.092.260 
4 ,722,098 2,019,894 
5,005,303 1,947,616 
.C ,882,144 1,875,428 
4.754.617 1.803.092 
.C,635,271 1,730,732 
.C,486,302 1,658,452 
.C,34.c,738 1,586,282 
.C,198,1S4 1,514,306 
4,057.528 1,4'12.237 
3,889,615 1,368,962 
3,726,891 1,295,541 
3,558,397 1.222.130 
3,393,308 1,148,735 
3,203,615 1.075.359 
3,016,564 1.001 ,993 
2,822,880 928,588 
2,629,665 855,189 
2,<114,932 802,397 
2,199,913 725,058 
1,9n,2ss 647,718 
1,751.717 570,379 
1,508,197 493,039 
1,261,023 41 5,700 
1,005,084 338,360 

742.356 261 ,021 
"65.739 183,681 
181,598 106,342 

0 29.002 

$ 82,744,516 $ 33,493,223 

s 

s 

Total lily Unit 2 
Remaining 

Int.rest Paymentt 
Al DI Jan 1, 20XX 

82,871 ,961 
53,217,958 
29,335,<104 

Total Hly Unh 2 
AMual lnt1re11 

Payment 

189,111 

2,16".618 
4,001 ,858 
6,741 ,992 
6,952,919 
6,757,572 
6.557.709 
6,366,003 
6,14'4,754 
5,931 ,020 
5,712,460 
5.<199.766 
5,258,578 
5,022,433 
4,780,527 
4.542,o.43 
4.278.97'4 
4,018,557 
3,751 .468 
3,484,854 
3,217,329 
2..924,971 
2,624,987 
2,322,096 
2,00 1,236 
1,676,723 
1,>43.44.C 
1,003.377 

649.421 
287.~0 
29,002 
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Tat.I Hly Unit 2 
Remaining 

Debt Service 
A, or Jan 1, 2oxx 

247,720,654 
190,547,636 
135,331,616 

Total Hly Unit 2 
AMUal 

Debt Service 

$ 119, 111 

3,677.223 
6,005,327 

11,218,729 
11 ,818.766 
11 .742.331 
11 ,665598_ 
11 .583,697 
11,511,706 
11 ,43",656 
11,357,625 
11.2B0.3J3 
11,201 ,643 
11 ,122,611 
11,o.43,390 
10,963,988 
10.884.387 
10,804,571 
10,72.C,4ll8 
10,644,181 
10,58<1,231 
10,499,<178 
10,41.C,<161 
10,329,178 
10,2<13,609 
10,157,747 
10,071 ,583 
9,985,107 
9,898,307 
9.811 .221 
1,163,.456 

$ 304,037,739 



H Dale LLC 

Box 60173 
Fairbanks, AK 99706 

907-322-9228 
Henri@HDaleLLC.com 

GVEA requested H Dale LLC to do an analysis of the cost of shutting down its coal fired units evaluated 
for the years 2020, 2025, and 2030 to be completed by 9/17/14. The economic analysis was to use 
GVEA's production costing program and was to be presented In today's dollars. GVEA's production 
forecasting program returns only the variable (purchased power, fuel and VOM). 

The results of the forecasts are shown below. GVEA's base case is that both units are available, I.e. Hl 
& H2. The value of the coal units can be determined by taking the difference, for example, the value of 
having both Hl and H2 available versus both of the coal units removed from service in 2030 Is $124.lM 
- 63.2M = $60.9M for that year, or In other words, It would cost $60.9M in replacement energy (fuel 
and/or purchased power) to replace the output of these units in that year. 

Annual Variable Costs in SM 

Unit Avaialble 2020 2025 2030 

Hl&H2 $73.9 $63.3 $63.4 
-

Hlonly $112.1 $104.3 $110.9 

H2only $83.8 $70.3 $76.6 

NoH $121.3 $116.8 $124.l 

In general, it is clear that removal of any of GVEA coal units result in significantly higher fuel and 
purchased power costs to its members. The general reduction In dollars between 2020 and 2025 runs 
are due to reduced loads (and consequently less fuel and purchased power) required. The Increase In 
2030 Is due to the expiration of the Aurora Energy (coal based units) contract. 

ASSUMPTIONS 

Load: GVEA staff recommended using the 2012 PRS low load case (due to the less than expected load 
growth these last several years) with manual changes to some of the GS3 customers. In 
particular, Ft. Knox was modeled to shutdown prior to 2020, but have a residual 6 MW load up 
to but not Including 2025. Pogo has an end of life scheduled for prior to 2020, but have been 
on record as having expected reserves that will allow them to extend Its life. It is modeled to 
continue until just before 2025. In the near term, Pump 9 Is expected to draw heavlly as a 

Attachment C 
Page I of 3 



method to heat crude due to the recent shutdown of Flint Hills Refinery. It Is expected they 
will find a more economic method to heat crude prior to 2020, so an Increase Is not modeled In 
these runs. Flint Hills Refinery ls removed from the model. Clear AF site ls modeled as a 6 
MW load. 

Generation: With the exception of the Healy units being evaluated, all units are assumed to be 
available for use (no retirements and no new units) through the study period. It Is assumed for 
convenience only, that Eva Creek Wind farm turbines will be replaced as they fail which ls 
statistically expected during this time period. There ls no accommodation In the model for 
forced outages while waiting for cranes and replacement turbines. No changes have been 
made to accommodate any potential UAF or DoO generation changes. 

Generation maintenance generally follows a pattern with some outages longer than others, for 
example, a major overhaul takes longer than an Inspection. The pattern generally exceeds 1 
year in periodicity. To treat all three years the same, a typical annual maintenance profile was 
applied the same to each year. 
March NPC borescope • 2 days 
April CHS spring malnt -14 days 
April Hl 1 ½ yr malnt - 16 days 
May HZ - 14 days 
Oct CHS fall maint - 7 days 
Nov NPC borescope • 2 days 

Purchased Power: It Is assumed that energy from south central Is available up to the operational 
limits of the Alaska lntertle, and that up to 70 MW of energy may flow on the lntertle when 
Healy 1, Healy 2, and Eva Creek are all at full load. Anchorage natural gas fuel prices are 
assumed to be based on Henry Hub with a $3.55/Mcf adder to reflect what we are currently 
seeing between Cook Inlet and Henry Hub as It is applied to northbound energy sales. The 
Battle Creek diversion at Bradley Lake ls expected to happen. The Aurora Energy contract ls 
due to expire at the end of 2030. The 2030 model has been modified to allow the Aurora 
Energy contract to have already been expired In 2030, so that this year would be more 
representative of expected post 2030 operation. The Aurora Contract annual escalation has 
been reduce by 2.5% to approximate "real" dollars. 

Fuel: Fuel contracts are assumed to have been negotiated with similar pricing structure as current 
contracts, and In the quantities needed In the three evaluation years. NPE Is expected to burn 
a Naphtha/LSR mix, the remaining combustion turbines are modeled using HS diesel. The 
commodity fuel prices are from EIA and fn today's dollars. Coal Is assumed to have similar 
terms and appropriate end dates for the units being removed from service In the study. To 
capture "real" dollars, coal prices have been held constant. It is recognized, but not modeled, 
that the coal production escalation Indices may not be the same as Inflation. 

Major Projects: The model did not simulate Livengood Mine, Watana, and availability of fuel via a gas 
line or via trucked LNG as these projects are still speculative. 

Dispatch: Economic commitment and dispatch was used. An exception is that commitment was set 
to allow Eva Creek to fully swing randomly during the course of a day. It is likely that there are 
cases were it would be more economical to spill small amounts of wind rather than to run, for 
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example, NPE in simple cycle which would give the system room to swing during certain hours of 
the month. An analysis has not been made to determine where this economic breakpoint may 
occur. When, the only other option was to shut down a coal unit, small amounts of potential 
wind was curtailed. 

Other: 2020 is a leap year, it has an additional day of costs as compared to the other years. It is 
assumed there Is no major transmission outages for maintenance, retirement, or construction of 
new lines. 
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G E N E R . A_ L 1 Aft.. iflated with the International Brotherhaod of Teamsters 

LO CA L 9 5 9 520 E. 34th Ave., Suite 102, Anchorage, Alaska 99503 
STATE OF ALASKA Phone (907) 751-8501 • Fa (907) 751-8599 

March 16, 2015 

Honorable Cathy Giessel 
Senator District N 
State Capitol 
120 4th Street 
Juneau, AK 99801 

Re: Senate Bill 57 - Development of State Emission Standards in accordance with 
the Federal Clean Air Act 

Teamsters Local 959 represents about eighty (80) employees at Usibelli Coal Mine 
(UCM) and has done so for roughly forty (40) years. We thank you for introducing SB 
57 referenced above. 

In June of 2014, the Environmental Protection Agency (EPA) released a PROPOSED 
rule to regulate emissions from power generators. If the rule is finalized, Alaska will 
have to meet a 26% reduction of CO2 by the year 2030. 

Currently, there are six (6) coal fired plants in the Alaska interior. The EPA lists five (5) 
plants in Alaska that would be subject to the new rule. We are very concerned that the 
coal plants will be unfairly targeted. Since 1943, UCM has provided a fuel source relied 
on in Interior Alaska at a reasonable and affordable cost to the communities. UCM's 
DIRECT payroll is $14.7 million in year round employment. If you include indirect, 
induced and power plant jobs wages exceed $48.5 million. The interior alone relies on 
about 30% coal for its generation mix. UCM also provides coal as an export, which the 
Alaska Railroad Corporation transports as freight at about 20% of their revenue. 

We are concerned that some or all of UCM coal production could be negatively 
impacted by this rule. Our members and others could see job losses. Interior Alaska 
could see a huge cost increase in their fuel source. 

SB 57 requires the Department of Environmental Conversation (DEC) to seek a waiver 
or similar exemption from the Environmental Protections Agency's (EPA) proposed rule, 
known as "Existing Source Performance Standards under section 111 ( d) of the Clean 
Air Act." The bill also provides very important guidance to the DEC, should the rule go 
into effect, regarding the development of a state implementation plan . 

751 Old Richard on Hwy., Fairbanks, AK 99701 • P (907) 452-2959 • F (907) 452-5051 P. 0. Box 3150, Kenai, AK 99611 • P (907) 283-4498 • F (907) 283-8030 
306 Wil.loughby, Juneau, AK 99801 • P (907) 586-3225 • F (907) 586-1227 1201 Mill Bay Road, Kodiak,AK 99615 • P (907) 486-8818 • F (907) 486-0080 

www.akteamsters.com 



Honorable Cathy Giessel 
Senator District N 

----,Re~enate-Bill-5-7 - -0eveloprrrentuf'-State-Emis-s1o -stanc:farc:f s-irra'Ccoraance itn i, ---------==­

Federal Clean Air Act 
March 16, 2015 
Page 2 

We ask both Senate and House legislators to seriously consider passage of this bill. It 
is important to all Alaskans directly, and indirectly, that we have a plan in place ready to 
execute if the EPA rule is finalized. Your time and consideration regarding this matter is 
greatly appreciated. 

Sincerely, 

~ icf o//4,, (ii 
Rick Boyles 
Secretary Treasurer 

RB:jk 

c: Christy Baily, International Brotherhood of Teamsters 
Barbara Huff-Tuckness, Teamsters Local 959 
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ALASKA MINERS 
ASSOCIATION 

1 2 1 w. F°I R EWEE O SU ITE 1 20 j A NC H OR A G E , ALASKA j 99503 I 90 7 . 56 3 . 9 22 9 I ALAS KAMINE RS . ORG 

March 16, 2015 

Senator Cathy Giessel 
Senate Special Committee on Energy and Resources 
State Capitol Building 
Juneau, AK 99801 

Dear Senator Giessel: 

The Alaska Miners Association thanks you for the opportunity to submit comments on SB57, an act relating 
to state emission standards in accordance with the Clean Air Act. 

AMA is a non-profit membership organization established in 1939 to represent the mining industry in Alaska. 
We are composed of more than 1,800 members that come from seven statewide branches: Anchorage, Denali, 
Fairbanks, Juneau, Kenai, Ketchikan/Prince of Wales, and Nome. Our members include individual 
prospectors, geologists, engineers, vendors, suction dredge miners, small family mines, junior mining 
companies, and major mining companies. We look for and produce gold, silver, platinum, molybdenum, lead, 
zinc, copper, coal, limestone, sand and gravel, crushed stone, armor rock, and other materials . 

In 2014, the Environmental Protection Agency (EPA) proposed a ruling under the Clean Air Act outlining 
greenhouse gas emission reductions and mandating States to develop implementation plans to achieve those 
reductions . On the statement that power plants are responsible for the largest source of carbon pollution in 
the United States, the EPA has assigned Alaska with a 26% emission reduction goal. However, power 
generation plays a minimal role in Alaska's carbon emissions - a fact that EPA did not consider. EPA also did 
not consider Alaska's unique energy challenges when assigning the broad target applied to multiple other 
states. The rule is expected to be finalized in June of this year (2015), and if so, States (in Alaska, under the 
Department of Environmental Conservation) will be required to submit their plans to the EPA by June 30, 
2016. 

AMA is gravely concerned about the proposed and expected finalized rule. Alaska's geographic location, and 
the location of the majority of our communities, limits options for meeting the new standards. Our already 
staggering energy costs will just go higher; negatively impacting Alaskans without actually benefitting the 
environment. This will compound on Alaska's mines, energy-intensive operations that often are located in 
remote areas without infrastructure and affordable energy options. 

While ADEC will be required to submit an implementation plan to EPA next year, it is important that such a 
plan is created with consideration of economic impacts to Alaskans. This should include the cost and 
availability of energy to households and businesses, jobs in the energy and fuel sector, state and local 
revenues, and more. SB57 has thoroughly outlined those important considerations, and we encourage the 
Alaska Legislature to pass the bill this Session. 

Thank you for the opportunity to provide comments on this important issue. 

Sincerely, 

~ 
Deantha Crockett 
Executive Director 
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Senator Cathy Giessel 
Alaska State Legislature 
State Capitol, Room 427 
Juneau, AK 99801 
T: (907) 465-4843 
F: (907) 465-3871 
Senator.Cathy.Giessel@akleg.gov 

March 16, 2015 

RE: Senate Bill No. 57 - CO2 Emission Reduction Implementation Plan 

Dear Senator Giesel, 

Golden Valley Electric Association appreciates your introducing Senate Bill No. 57 
recognizing how important electric generation with coal is for the interior of Alaska. 

Many special considerations affect generation and delivery of electric power in Alaska, 
particularly for GVEA. The GVEA service area is located in Interior Alaska. In a climate which 
drops to 50 degrees below zero, having reliable generation is imperative; truly a matter of life 
and death. Available fuel is restricted in the Interior largely to naphtha, diesel, and coal. 
Reasonably priced or low cost liquid fuel has rarely been available, a cost issue that has been 
exacerbated with the closure of the Flint Hills Resources (FHA) refinery at North Pole, Alaska in 
2014. This closure has also increased the vulnerability of the liquid fuel supply chain to 
interruption. Given this increased vulnerability and the high cost, additional oil-fired EGUs are 
not an appropriate option for compliance with Subpart UUUU. Local natural gas resources do 
not exist in the region and no natural gas pipeline to Interior Alaska exists. Natural gas would 
need to be liquefied and trucked into the Interior from significantly distant locations. As a result, 
installing cost effective natural gas-fired generation is not an option at this time. 
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Unlike the lower 48 states, Alaska is stranded from inter-state transmission grids. 
Alaska is electrically isolated from the lower-48 states and our nearest neighbor, Canada. One 
constrained transmission system, the Railbelt Grid, exists. The Railbelt Grid provides limited 
interconnection within the most populated region of the state. Currently, GVEA typically 
maximizes the capabilities of the existing transmission system. Additional transmission of 
power from Southcentral Alaska to the Interior is not an option without significant costly 
upgrades. Transmission is limited to a single 80 megawatt (MW) transmission line between 
Anchorage and Healy where the line bifurcates into two lines, both serving the GVEA service 
area. In addition, in the past, the purchase of energy from Southcentral utilities has been limited 
during the winter months due to limited gas supplies in extreme cold weather. Regardless of 
the availability of power from Southcentral utilities, the transmission infrastructure between 
Southcentral Alaska and the Interior cannot support the transmission of additional energy. 

Moreover, reliance on transmission of electrical power from outside of the Interior 
introduces increased reliability risk to GVEA members. GVEA must have the ability to supply 
electricity to the Interior 365 days a year, particularly during the winter to protect against the loss 
of life and destruction of property under extreme climate conditions and deliver the power 
despite system upsets and malfunctions. Any electrical transmission line from Southcentral 
Alaska to the Interior must navigate the mountains of the Alaska Range and hundreds of miles 
of rugged, remote areas. Repair and maintenance of this remote line is challenging at best. 
Given the climate and rugged territory, particularly in the winter months, it is not prudent or 
acceptable for GVEA members to rely primarily or exclusively on electrical transmission from 
Southcentral Alaska. 

The Interior lacks economically viable renewable resources. GVEA has already 
developed one of the more practicable RE resources, installing approximately 25 MW of wind 
generation near Eva Creek. GVEA is currently evaluating the Eva Creek windpower units to 
determine whether the equipment will withstand sub-arctic climate conditions and produce 
power at predicted rates. Even if the wind-power units are successful, these units and other 
renewable resources cannot displace Units 1 and 2 at the Healy Power Plant as essential 
baseload units. 

Given the natural gas, renewable resource, and transmission constraints, GVEA 
members rely on electric power produced by the small coal-fired steam generating units at the 
Healy Power Plant. Healy Unit 1 has heat input capacity of 327.0 million British thermal units 
per hour (MMBtu/hr), a name plate output rating of 22 MW, and a nominal gross output of 27 to 
28 MW. Healy Unit 2, also known as the Healy Clean Coal Project, has a heat input capacity of 
658.0 MMBtu/hr and an anticipated net output of 52.5 MW following the mandated installation of 
selective catalytic reduction (SCA) for nitrogen oxides (NOx) emission control. Though small, 
these units help ensure the delivery of reliable and affordable power to GVEA members. Both 
units are existing steam generating units as defined in proposed 40 CFR 60 Subpart UUUU. 

Golden Valley supports Senate Bill No. 57 objectives of requiring the Alaska Department 
of Environmental Conservation (DEC) to request a waiver from the EPA's proposed rule known 
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as "Existing Source Performance Standards" under Section 111 D of the Clean Air Act and for 
DEC to develop a state implementation plan if the rule goes into effect. 

If you should have any further questions, please advise. 

Very Truly Yours, 

{l_()~~ 
Cory R. Borgeson 
President and Chief Executive Officer 
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. NMA. 
EPA Clean Power Plan 
EPA Power Plant Carbon Regulations Increase Costs, Jeopardize Reliability 
The U.S. Environmental Protection Agency (EPA) has proposed sweeping regulations requiring states to reduce 
carbon dioxide emissions from the electricity sector by an average of 30 percent nationally. The EPA proposal is a 
stunning attempt to remake the nation's electric grid by eliminating low cost and reliable electricity and replacing It 
with more expensive and less reliable sources. The proposal will increase energy costs, suppress economic 
growth and jeopardize the reliability of the electric grid that is already close to the edge. 

.. 
S0u11t: E1111w Ven/um 
Anl/yl/$, EPA Cl11n POiie! 
P/1n: Coils 111d lmp1ct1 on U.S. 
Entrgy Markets (A~sl 2011) 

Increases in 

Wholesale 

Electricity 

Prices 

EPA's GHG "Building Blocks" for States Don't Stack Up 
Each state is prescribed an "electricity budget'' based 
on a complex web of assumptions about future 
electricity demand, dramatic shifts in electricity supply 
sources, the addition of intermittent sources and the 
reduction of energy use. 

EPA claims that It affords states "flexibility," 
but in reality EPA's plan places states in an 
"energy straightjacket. " The emission 
targets for each state are firm, but the 
options, or building blocks, for meeting 
them are weak 
and unworkable. 

As each "building block" crumbles under 
the weight of unrealistic assumptions, it 
places unsustainable pressure on the 
remaining ones. EPA's plan cannot be 
fixed - the math simply does not work. 
State implementation of the plan would 
risk the economic and energy security of its 
citizens. 

Power Plant Efficiency Improvements by 
· 6% Flawed assumption based on statistical 
manipulation of data and an outdated study. 
Coal plants ~urrently operate at optimal 
effi'ciency. 

Flawed Gas Generating and Price Projections 
EPA projects NGCC operating at consistent 70% 

capac1ty factor will displace substantial coal 
generation. Increased gas generation will increase 
gas prices and result in bottlenecks In gas delivery 
due to insufficient pipeline infrastructure. 

Unrealistic Estimates for Renewable Expansion 
EPA's assumptions for increased renewables far 
exceed all government projections. EPA also fails to 
account for permitting , financing and transmission . 

Faulty Energy Efficiency Saving Analysis 
Assumes each state can Improve efficiency savings by 
1.5% per year. These improvements have already 
been incorporated into utility systems. Additional 
savings can only be achieved by suppressing 
economic growth. 

101 Constitution Avenue N.W. I Suite 500 East I Wasl1ington, DC 202. 463. 2667 I www.nma.org 



States Work to Protec;t Electric Grid Page 1 of 7 

The Pew Charitable Trusts / Research & Analysis / Stateline / States Work to Protect Electric Grid 

Stateline 

States Work to Protect Electric Grid 
February 27, 2015 

By Jenni Berga! 

A solar flare, a powerful burst of intense radiation from the sun's surface, is captured by 

NASA's Solar Dynamics Observatory in October. Some scientists and government 

officials fear that a solar superstorm or a nuclear detonation could disable the electric 

grid . That has prompted legislators in nearly a dozen states to sponsor grid-protection 

measures. (NASNSDO/Rex Features) 

http://www.pewtrusts.org/en/research-and-analysis/blogs/stateline/2015/2/27 /states-work-t... 3/11/2015 
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A huge solar superstorm fries hundreds of high-voltage transformers, shutting down the 

nation's electrical power grid. A hostile nation or a group of terrorists detonates a nuclear 

weapon above the U.S. atmosphere, raining gamma rays and causing massive blackouts. 

While these sound like sci-fi movie plots, some scientists and government officials think either 

scenario could actually occur and end up disabling the country's electrical grid for weeks, 

months or years, leaving telecommunications and emergency services severely disrupted 

and affecting the food supply, sanitation and drinking water. 

Congress has commissioned reports and held hearings over the years on bills focused on 

protecting the grid from such catastrophic disturbances, but it hasn't taken any action. So a 

number of state legislators have decided to file their own grid-related measures, and in some 

cases , the legislation has been adopted. 

"This is an area in which we are extremely vulnerable. It's a real problem. What if the power 

doesn't come back on?" said Virginia Republican state Sen. Bryce Reeves, who sponsored a 

measure that passed last year mandating a legislative commission to study the issue and 

come up with ways to protect against such threats . 

Other experts and scientists are skeptical of the dire warnings, saying the chances of such 

doomsday scenarios are extremely remote. And utility companies argue that they are already 

highly regulated and prepared for disasters, and that the electrical grid is safe. 

"We are the only sector with mandatory and enforceable cyber and physical security 

standards," said Scott Aaronson , senior director of national security policy at the Edison 

Electric Institute, a trade association for investor-owned utilities. "I bristle at the assertion that 

the industry is moving too slowly on this. Instead, we are moving deliberatively to ensure the 

reliability of the electric grid ." 

Grid Protection Measures 

Some legislators say the states have a responsibility to take action because they have 

regulatory authority over the electric grid 's transmission and distribution systems. 

http://www.pewtrusts.org/en/research-and-analysis/blogs/stateline/201 5/2/27 /states-work-t. .. 3/11/201 5 
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States can require power companies to install blocking devices or other technologies to 

protect large transformers and generators against man-made electromagnetic pulse (EMP) 

attacks created by nuclear detonations or geomagnetic disturbances caused by solar storms. 

A report last year by the National Governors Association found that 70 percent of the nation's 

transmission lines and transformers are at least 25 years old, and 60 percent of circuit 

breakers are at least 30 years old . It noted that much of the infrastructure was designed in the 

1950s, making the system "vulnerable to disruption." 

The report, which didn't focus on solar storms or manmade electromagnetic disturbances, did 

note that both pose threats to the grid and "should be considered alongside efforts to 

modernize the electric power grid." 

Kristy Hartman, senior energy policy specialist for the National Conference of State 

Legislatures (NCSL), said that since 2013, EMP or solar storm-related legislation has been 

filed in at least 11 states. It was enacted in five , failed in three and is pending in the rest. 

The measures have ranged from establishing commissions to study the potential threats and 

make recommendations to requiring electric providers to install certain technology to protect 

the infrastructure. Among those that have passed : 

• Arizona last year required its emergency management agency to develop preparedness 

recommendations for the public in the event of an EMP or solar flare occurrence. 

• Louisiana last year asked the governor's emergency preparedness office to study the 

potential threats and consequences of a sudden burst of electromagnetic radiation 

caused by a natural or man-made event. 

• Kentucky in 2013 voted to establish an interagency working group to identify risks and 

assess the state's preparedness to respond to acts of war or terrorism , including an 

EMP. 

http://www.pewtrusts.org/en/research-and-analysis/blogs/stateline/2015/2/27 /states-work-t... 3/11/2015 
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In Virginia, state Rep. Reeves' 2014 grid-related measure passed the legislature 

unanimously. This session, Reeves sponsored a bill requiring the state's emergency 

management agency to formulate a plan for disasters caused by EMPs or geomagnetic 

disturbances. It passed this month and is awaiting the governor's signature. 

"This is a nonpartisan issue for us," Reeves said. "And in our state, the utility companies get it. 

They understand and are on board with it. They don't wantto be 'the bad people.' They are at 

the table and are not opposed to placing protections from EMPs on the grid." 

While Reeves' colleagues have given his proposals a thumbs up, some lawmakers in other 

states say they've had a tougher time getting legislation passed. 

In Florida, Democratic state Rep. Michelle Rehwinkel Vasilinda sponsored a measure last 

year that urged Congress to direct the Department of Homeland Security to request resources 

to protect the nation's grid and recover from such natural or man-made events. It never had a 

hearing. She also filed an amendment to another measure that would have required the state 

to develop an emergency response plan in preparation for those types of disasters. It failed in 

committee. 

"We are a state that has been very much ready for hurricanes, but this is different. We are not 

prepared for an event like this at all," she said , noting that she is planning to file another grid­

protection measure this session. 

Rehwinkel Vasilinda said she ran up against strong industry opposition. 

"There is a reticence on the part of the utility companies, and in Florida, they are very 

politically powerful," she said. 

Utility industry officials scoff at such criticism . They say that they support state policymakers 

partnering with the industry to learn more about grid reliability, protections and recovery plans. 

But they argue that piecemeal state legislation isn't the way to go. 

http://www.pewtrusts.org/en/research-and-analysis/blogs/stateline/2015/2/27 /states-work-t... 3/11/2015 
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"This is a technical and technological issue, not a regulatory or legislative one," said the 

industry's Aaronson , who noted that he finds it "very troubling" that some state legislators are 

pushing measures that would require utilities to install blocking devices without knowing 

whether they would work. 

"Until the electrical engineers who have the expertise to operate the grid are convinced that a 

particular strategy will be successful and not have unintended consequences, we're going to 

resist the notion that there is a silver bullet that can solve all of our problems," he said . 

Another Carrington Event? 

Those pushing for more grid protections say they worry about the devastation that could result 

if an incident occurred similar to the Carrington Event of 1859. 

That powerful solar storm's electric currents made telegraph machines worldwide go haywire, 

sending shocks to wire operators and setting telegraph paper on fire . They refer to a 2012 

study by a senior scientist published in the journal Space Weatherthat concluded there is a 12 

percent chance of a Carrington-type storm in the next decade. 

They also point to a less serious solar storm that struck Quebec, Canada, in 1989 that caused 

a nine-hour blackout that cost $2 bill ion and burned up a major transformer at a New Jersey 

nuclear power plant. 

But utilities officials argue that they are prepared . A system already exists that would warn of a 

potential solar event up to hours in advance, according to the National Rural Electric 

Cooperative Association , which represents nonprofit rural electric cooperatives and public 

power districts. 

The group says that the industry also is participating in research projects and planning for 

solar storms and EMPs, and working with federal regulators on standards addressing those 

concerns. 

Industry officials say the likelihood of a high-altitude nuclear detonation is extraordinarily low, 

and that it would be a national security issue within the purview of the military and federal 

government, not utility companies and states. 

http://www.pewtrusts .org/en/research-and-analysis/blogs/stateline/201 5/2/27/states-work-t... 3/11/2015 
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Even so, they say utility companies have implemented a number of protections to secure the 

grid, such as installing shielding on some substations that house the digital infrastructure that 

supports equipment controls as well as some operations centers . 

"There is no such thing as 100 percent security," said Aaronson of the Edison Electric 

Institute. But he added that key parts of the grid are resilient and have a high level of 

protection. 

Maine Out Front 

Maine's legislature was the first to pass a grid protection bill aimed at solar storms and EMPs, 

approving it overwhelmingly in 2013. 

The law requires the state's public utilities commission to examine the system's vulnerabilities 

and come up with options for protection, costs and policy implications and report back to the 

legislature. 

Former Maine Democratic state Rep. Andrea Boland, who spearheaded the measure and is 

aiding in a national effort to raise awareness about EMPs and solar storms, said legislators 

need to understand that they are on the front line against such potential disasters. 

"The feds don't seem to be getting anything done," Boland said. "We need to protect the 

states so that a terrible event wouldn't be able to keep the grid down for months or years." 

Boland said that in her state and others, utility companies makes it sound as though installing 

grid-protection devices would be exorbitantly costly. She argues that the technology isn't 

expensive, and that placing blocking systems on major transformers in Maine would cost each 

household only about $1.50 a year or less over four to five years. 

Boland also argues that the industry has been resistant to legislation, partly because it doesn't 

want more regulation. 

Utilities official Aaronson disagrees, saying his industry isn't resistant to regulation or to 

installing protection devices if they actually are proven to work. 

The Electric Power Research Institute, a nonprofit research group funded by the utility 

industry, is examining various technological solutions. 

http://www.pewtrusts.org/en/research-and-analysis/blogs/stateline/2015/2/27 /states-work-t... 3/11/2015 
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"We have every economic incentive to ensure the lights stay on, " Aaronson said. "Our 

companies are not making money if the lights aren't on. " 

In Wisconsin, one power company took action without state intervention. 

Earlier this month, American Transmission Company installed a geomagnetic blocker on a 

substation in northeastern Wisconsin that is supposed to protect the grid against solar storms, 

according to spokesperson Jackie Olson. She said the company spent $500,000 on the 

device, engineering and installation . 

"There's an increasing emphasis from the industry to take a look at where you're vulnerable," 

Olson said . 
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f)THEDAILYSIGNAL 
Study: Obai~a's Carbon Rules Could Cost Thousands of Manufacturing 
Jobs in Your State 
Kelsey Harkness/ February 17, 2015 

A new study predicts that more than a half million manufacturing jobs will be eliminated from the U.S. economy as a result of the Obama 

administration's proposed regulations to curb carbon dioxide emissions. 

"Every state would experience overwhelming negative impacts as a result of these regulations, but especially those with higher-than-average 

employment in manufacturing and mining," said Nick Loris, a co-author of the study, which was completed by energy experts at The Heritage 

Foundation-the parent organization of The Daily Signal. 

The researchers projected how many manufacturing jobs would be eliminated in each state and congressional district as a consequence of the carbon 

plan, which is the centerpiece of President Obama's effort to combat climate change. 

The results show that 34 states wou ld lose three to four percent of manufacturing jobs by 2023, and nine other states would lose more. 

http://dailysignal.com/print/?post_id= l 771 68 3/11/201 5 
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EPA Regulations Would Eliminate 586,000 Manufacturing Jobs 
EPA regulations on carbo.u cllox:lde emissions woald signiflcnntly impact the U.S. manufacturing sector. By 
2023,84 stnteswouldlose 3-4 percentol'thoir 111amtf11ct.1.1rlngjobs. and nino other st11tes would lose more. 
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Alabama 10,718 "'1 .14% Kentucky 9,819 -3.40% North Dakota 1,037 - 2.33% 

Alaska 524 -1 ,59% Louisiana 6,288 -353% Ohio 31,741 -3.82% 

Arizona 7,964 -4.02% Maine 2,371 -3 .30% Oklahoma 6,497 -3.09% 
Ar~.ansas 6,826 -4 .16% Maryland 5,893 -336% Or~on 7,643 -3,84% 
California 65,330 -3 ,62% MaGsachuseits 12,080 -3 ,82% Pennsylvania 28,926 -3,69% 

Colorado 7,116 -3.80% Michigan 28,294 -3.71% Rhode Island 2,260 -3.16% 

Connetticlil 7,571 -3 .94% Minnesota 14,nt -3;67% South·Carolina 10,731 -3:70% 
Delaware 1,605 ·3A7% Mississippi 6,068 -3.,80% South Da~ota. 1,622 -5.05% 

Dlsfrlct of Columbia 147 -0.34% MJs:SOuri 12,500 -3 ,76% Tenne~see 14,159 -3.5i% 

Aorida 17,314 -3.77% Montana 839 - 1.75% Texas 42,760 -3.74% 

Georgia 18,082 -4,10% Nebraska 3,974, -432% Utah 5.431 -3.51% 

Hawaii 773 ·0.97% Nevada 2,006 -2.40% Vermont 1,378 -3.41% 

Idaho 2,695 -5.76% New Hampshlre 3,452 -639% Virginia ll,503 -3.41% 

Illinois 29,868 -3.72% New Jersey 14,827 -358% Washington 13,on · 3.79% 

Indiana 21,848 -3.76% New Mexico 1,727 -2.39% West Virginia 2,467 -3,25% 

Iowa 8,968 -3.74% New York 2'1,196 -3.89% Wisconsin 20,421 -4.19% 

Kansas 6,871 -3.72% North Carolina 20,996 -3.63% Wyoming 489 -0.58% 

Source: Authors' cokulatiOll$ ba"'d on dot, from the Hernagt Energy Model. For more information, see the Apperufix. '.i heritoge,org 

Graphic: John Fleming 

In Ohio alone, 31,747 jobs would be lost. 

The study predicts that the Midwest would be il lt the hardest, with Illinois, Indiana, Michigan, Ohio and Wisconsin losing more than 20,000 jobs each. 

On a local level, 68 percent of U.S. Congressional districts are expected to lose more than 1,000 manufacturing jobs. 

Loris says the manufacturing sector is an "important piece of the puule" that should not be overlooked when considering the administra tion's 

proposed rule meant to limit carbon pollution. 

"Our analysis shows that it's not just coal-country that's hit hard by the federal government's climate regulations," he said. "Because America's 

industrial base relies on affordable, reliable energy, these regulations would dea l a crushing blow to the manufacturing sector, particularly impacting 

the Midwest." 

http ://dailysignal.com/print/?post_id= 177168 3/11/2015 
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The analysis comes j ust months before the Environmental Protection Agency is set to finalize its carbon regu lations coveri ng new, existing and 

modified/reconstructed power plants by mid summer of 2015. 

Heritage's study looked at the totality of the Obama administration's efforts to limit carbon dioxide emissions-from motor vehicles and power plants, 

both new and existing. 

The EPA's plan forces states to cut power-industry emissions by 30 percent in 2030 from 2005 levels. 

In response to the study, EPA Press Secretary Liz Purchia argued that action against climate change does not dull America 's competitive edge. Rather, 

it sharpens it. She told The Dally Signal: 

The energy sector sees the writing on the wolf. Businesses like Spectra Energy are investing billions in clean energy. And utilities like Exelon and 

Entergy are weaving climate considerations Into business plans. This means more jobs, not less. We 'If need thousands of American workers, in 

construct/on, transmission, and more, to make cleaner power a reality. 

Purchla points to "more tha11 200 U.S. companies" who came together to voice their support for the administration's climate plan-Including Kellogg's, 

Starbucks, Ikea, Levi Stra uss a11d Nestle-as proof that the regu lations are good for the economy. 

"(B]usinesses are concerned about the Immediate and long-term implications of climate change. As they said, 'Tackling climate change is one of 

America's greatest economic opportunities of the 21st century,"' said Purchia. 

The EPA's proposed regu lations work by setting ta rget emission caps for each state based on assumptions about how much that state can reduce its 

carbon dioxide emissions. 

Once targets are established for each state, the EPA tasks states with writing thei r own pla ns for how they wi ll comply with the those guidelines. 

In addition to reaching the EPA's 2030 goal, states must also comply with guidelines set for 2020, as a way of demonstrating their progress. 

Many states have called the EPA's goals unrealistic and are pushing back against the proposed regulations. 

http://dailysignal.com/print/?post_id= l 77168 3/1 1/2015 
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While some like Oklahoma are lobbying for substantial changes to the 2020 interim targets, others, like Louisiana, are calling to scrap the policies 

altogether. 

Responding to those complaints, EPA Admi nistrator Gina McCarthy on Tuesday backed off those state deadlines, hinting that there would be flexibility 

in when states must meet their carbon-cutting targets. 

"We want the states to have flexibility to explore options," McCarthy sa id at a conference of the National Association of Regu latory Utility 

Commissioners In Washington. 

Environmental Protection Agency Administrator Gina McCarthy. (Photo: Jim Lo Sca lzo/Newscom) 

But even with those concessions, Loris predicts the regulations w ill sti fle business owners. 

"To attract state buy-in, the EPA is touting these regu lations as being cooperative with the states and awarding the states flexibility In crafting the 

regulations," Loris said. "But flexibility would merely shift the costs around, not prevent them from happening." 

He added: 

Instead of trying to cash in ond protect special interests, both federal and state legis lators should flat out reject the administration's plan. That is 

the only true way to protect the families and business owners in their states. 

http:// daily signal. com/print/?post_ id= 177168 3/ 11 /2015 



e NMA. 
Electricity Prices 
EPA Power Plant Policies Impose Regressive Electricity Tax 

The Environmental Protection Agency's (EPA) power plant regulations eliminate low cost 
electricity and replace it with more expensive and volatile electricity sources. These policies 
hit the middle class and lower income households disproportionately and jeopardize middle 
class wage jobs. 

Households Ultimately Pay the Bills 
EPA regu lations affect energy prices - typically raising 
energy costs for businesses and consumers. In the case 
of electricity. EPA policies have been designed to make 
America's electric grid less diverse, less reliable and 
more expensive. As electricity becomes more 
expensive, the cost of producing goods and services in 
all economic sectors increases and is passed through 
with higher prices ultimately paid by consumers. 

The Department of Energy estimates that EPA ru les 
issued just two year ago will force the closure of close 
to 200 power plants that can generate more than 
60,000 megawatts of electricity - enough low cost 
electricity to light and heat 30 million homes. New 
EPA regulations to regu late carbon dioxide emissions 
from power plants cou ld force the closure of another 
30,000 megawatts of electricity generation - denying 
an additional 14 million families low cost electricity. 

Energy Poverty-A New Reality 
The burden of increased energy costs is borne 
disproportionately by the middle class and lower 
income households. A recent report from the 
Stanford Institute for Economic Policy concluded that 
carbon regulations are regressive "with households in 
the lowest IO percent of the income distribution 
paying roughly three times what the richest I 0 
percent pay, in terms of cost percentage of income." 

U.S. government data show that fami lies with the 
average median incomes or lower (approximately 
one-half of all U.S. households) spend two to three 
times more of thei,· after-tax household income on 
energy than t hose fami lies earning above the national 
median income. 

Energy Costs as Percentage of 
Annual Household After-Tax Income 
(2014 estimated) 
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SOURCE: U.S. Energy Information Administration and 
U.S. Bureau of Census 

Middle and lower income families are more vulnerable to increases in electricity costs than 
higher income families because energy represents a larger portion of their household budgets . 
Policies that induce the replacement of low cost coal electricity with higher cost sources 
impose a regressive electricity tax on middle and lower income families, reducing the amount 
of income they have left to spend on food, housing, health care and other basic needs. 

IO I Constitution Avenue N.W. I Suite 500 East I Washington, DC 2000 I I 202. 463. 2667 I www.nma.org 
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November 24, 2014 

A-and-R-Docket@epa.gov 

Administrator Gina McCarthy 
Office of the Administrator 1101 A 
Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

Environmental Protection Agency 
EPA Docket Center (EPA/DC), Mail code 28221 T 
Attn: Docket ID No. EPA-HQ-OAR-2013-0602 
1200 Pennsylvania Ave. NW 
Washington, DC 20460 

Office oflnforrnation and Regulatory Affairs, 0MB 
Attn: Desk Officer for the EPA 
725 17th St. NW 
Washington, DC 20503 

SENATOR 

JOHN COGHILL 
SENATE MAJORITY LEADER 

SENATOR 

KEVIN MEYER 
SENA TE FINANCE CO-CHAIR 

Re: EPA-HQ-OAR-2013-0602 - Proposed Rule - Carbon Pollution Emission Guidelines for 
Existing Stationary Sources: Electric Utility Generating Units 

Dear Administrator McCarthy: 

Leadership for the Alaska Senate Majority has reviewed the proposed rule under the authority of 
the Clean Air Act ("CAN') section 11 l(d) and provide the following comments: 1 

See https:/ /www.federalregister.gov/articles/2014/06/18/2014-13 726/carboo-poll ution-
emission-guidelines-for-existing-stationary-s Ltrces-electric-utility-generating. The proposed rule 
shall apply to all fossil-fuel plants, including coal, diesel, gas, and naphtha, greater than 25 
megawatts ("MW") in Alaska. Exceptions shall include plants on military installations, and the 
plant on the University of Alaska Fairbanks ("UAF") Campus. 

www.aksenate.org 
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I. Alaska Must Be Exempt from the Proposed Rule, or, Alternative_ly, the EPA 
Deadlines Must Be Exte·nded Five Years As Affected Coal-Fired Electric 
Ge11erating Units (' EGUs") Are Already, in Good Faith, Proactively Attempting 
to Meet Proposed EPA Standards 

Alaska must be exempt from the proposed rule. As discussed below, the state does not have the 
infrastructure, interconnectedness, transmission capacity, or population to offset losses associated 

· with any alleged "environmental gains" envisioned by the EPA. Leadership continues to object to 
any proposed rule which yields negative economic consequences to already burdened ratepayers. 

In the event Alaska is not exempt from the rule, we, alternatively, look for "across-the-board" 
reasonable extensions of five years for proposed timeframes on affected coal-fired EGUs. The 
purpose of this letter is to focus on the alternative ability of Alaska coal-fired EGUs to address 
proposed standards in the rule and educate the EPA as to measures already taken. Some potential 
compliance problems also arise. 

Noteworthy: The proposed rule requires Alaska to reduce its CO2 emissions rate from some 
existing fossil fuel plants to meet Alaska-specific standards (in pounds per MWh) starting in 2020. 
The final rate shall be for 2030 and beyond. The EPA also calculated "Option 2" standards (which 
are less stringent emission rate reductions that must be met by 2025 instead of 2030). For the 
purposes of these comments, the focus shall be on the 2030 deadline.2 Regardless of whether the 
final deadline is 2025 or 2030, in either scenario, the state (if there is not an outright exemption 
from the rule rule) should be allowed additional time (five years) for Alaska-based coal-fired EGUs 
to meet expected CO2 reduction thresholds. 

A. Analysis of EPA's Building Blocks 

The state is required to meet the standards based on four primary building blocks. Each block is 
designed to help lower CO2 emissions into the atmosphere. The blocks include: (1) requiring coal 
plant efficiencies; (2) displacing coal-fired generation and increasing generation from natural gas; 
(3) substituting generation at affected electric generation units with expanded low-or zero carbon 
generation (i.e. renewables); (4) using demand-side energy efficiency measures. 3 

For Alaska, the building block reduction is as follows: 4 

2 The details on "Option 1" and "Option 2" are found at: 
http:/ /www2. epa. gov/ sites/production/files/2014-05/ documents/20140602proposal­
cleanpowerplan. pdf. 
3 See https :/ /wwv-,r. federalregister. gov /aiticles/2014/06/ l 8/2014-13 726/ carbon-pollution­
emissi on-guidelines-for- xisting-stationary-source - lectric-utility-generating. 
4 See U.S. Environmental Protection Agency, Technical Support D ocument ("TSD ") for the Clean 
Air Act, Section 111 (d) Emission Guidelines for Existing Power Plants: Goal Computation, 
Appendix 5. See also http://www.c2es.org/federal/executive/epa/carbon-po11ution-standards-map. 



EPA-HQ-OAR-2013-0602 - Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility 
Generating Units 
Senate Leadership 
Page 3 of 6 

Emissions 
Rate of 
Power 
System, Final 
including Target by 
zero- Adding Adding 
carbon Adding Block 3 Block 4 Total 
generation Block 1 Block2 (Renewable (Demand- Emissions 
(lbs CO2/ (Coal- (Natural and side Reduction 
MWb) plant Gas Fuel Nuclear Energy Target by 

State (2012 Efficiency) Switching) Generation) Efficiency) 2030 

Alaska 1351 1340 1237 1191 1003 25.8% 

An important point arises: 

• The initial rate-based emission is derived from 2012 CO2 emissions from Alaska's existing 
EGUs. Emissions from Healy Unit 2 are not considered because the plant was not 
operational in 2012. Since Healy 2 would increase the proposed initial fossil fuel rate in 
lbs/MHh, the initial emission rate is inaccurately low. 

Regardless, affected EGUs, including Alaskan-based utilities (particularly in the Interior, such as 
Golden Valley Electrical Association ("GVEA'') ), have been proactive in already addressing some 
of the issues found in the proposed rule change. Some of the changes can realistically made. Other 
changes face challenges because of cost or infrastructure issues. 

Because of the proactive attempts by EGUs, many question the need for the EPA to move forward 
with the rule-making process. 

The proactive attempts by EGUs include, (as categorized by the EPA's proposed building blocks): 

1. Block 1 - Coal Plant Efficiency 

GVEA has communicated with the EPA and implemented some "best practices" equipment 
upgrades/activities at Healy Unit 1 & 2. 5 "Best practice" options may include, but are not limited 
to, condenser cleaning, boiler feed pump rebuilds, air heater and duct leakage control, turbine 
overhauls, condenser improvement, and pulverizer maintenance. 

5 See In the Matter of Investigating the Potential Impacts of the United States Environmental 
Protection Agency 's Proposed Clean Air Act Section 111 (d) Rule Establishing Carbon Pollution 
Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Units, GVEA's 
October 16, 2014 Response to I-14-007(1) from the Regulatory Commission of Alaska at page 2. 
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2. Block 2 - Natural Gas Fuel Switching 

GVEA is giving consideration to receiving natural gas combined cycle generation from South­
central Alaska to replace some coal-fired generation assets. 

In addition, as natural gas production expands in Cook Inlet (and, potentially, on the North Slope), 
the state has continued to review low-cost alternatives for interior communities for heat and power 
generation. One such alternative is the Interior Energy Project ("IEP"). 

The IBP attempts to bring low-cost natural gas to the Fairbanks North Star Borough ("FNSB"). 
The intent, is to have "anchor customers," including GVEA (to build "economies of scale"), 
thereby lowering fuel and electrical costs throughout the borough. 

There are concerns however. 

Projected costs for the IEP may range from $16 to $25/MMBtu and may be one-third more 
expensive than coal.6 Whether natural gas comes to the FNSB from the North Slope or Cook Inlet 
may merit further review (as advocates debate the issue, particularly as it pertains to cost 
differences). 

If the IBP is delayed, there is a real probability that buying potential "stop-gap" natural gas 
powered electricity from South-central may cost more than coal-fired electrical generation in the 
Interior. This probability, aligned with previous sunk-costs for GVEA, may create a potential 
adverse economic effect to Interior ratepayers. 

3. Block 3 - Renewable and Nucl"ar Generation 

Although there is no nuclear power in Alaska, the state is giving serious consideration to renewable 
energy. The Susitna-Watana dam (though perhaps years away because of state fiscal constraints 
and transmission capacity issues) will provide long-term power to thousands of people across 
Alaska. The project will generate 2,800,000 megawatt hours (MWh) of annual energy (or 50 
percent of the current electric demand on the Railbelt). 

Susitna-Watana includes construction of a dam, reservoir, and related facilities on the Susitna 
River. To minimize disruption to salmon migration, the project will be 184 river miles from the 
Cook Inlet, 87 river miles beyond Talkeetna, and 22 to 32 river miles above Devils Canyon. 

6 Northern Economics, Inc., Fairbanks North Star Borough Gas Distribution System Analysis, 
Prepared for the Fairbanks North Star Borough, FNSB Project Number: 1 l-PWDPRJ-02, June 
29, 2012. 

Coal, by all accounts, is the cheapest form of energy in Interior Alaska (which is already burdened 
with high energy costs). High costs occur because of sustained low temperatures in the winter, 
transportation costs, etc. 
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Construction of transmission lines (connecting the Railbelt transmission system) would need to 
occur. 

However, like with most large projects, there are ongoing concerns with Susitna-Watana. 

Many wonder whether cost thresholds can be met ( during times where the state may face, 
potentially, years of constricted budgets). Historically, because of expense, "phased-funding" has 
occurred with Susitna-Watana. Whether ongoing "phased-funding" continues will likely be the 
subject of debate in the forthcoming months. 

4. Block 4 - Demand-Side Energy Efficiency 

Demand-side Energy efficiency programs have been operating in Alaska for decades. For most in 
Interior Alaska, members have already implemented cost effective measures. The high cost of 
energy in general is already a major driver in reducing electricity consumption. 

One potential question arises: Who bears the costs for implementing demand-side energy 
efficiency programs? 

In some cases, the utilities bear the majority of the costs for programs it cannot offer for free. The 
services provided must be reasonably priced for members (which, depending on the circumstances, 
may have to pay 20% of the audit costs). However, a potential problem arises. Certain members 
may not have the resources to avail themselves of the services. If so, the cost will have to be 
absorbed by the utility and may further get passed along to the rest of the ratepayers. 

II. Presumptive Savings and CO2 Reductions May Not Apply to Alaska 

The majority of Rule 11 l(d) presumes levels of cooperation with neighboring states. Each state' s 
approach will depend on its regulatory structure, renewable resource base, level of interstate power 
flows (relative to its load), and other factors affecting costs and options for emission reduction. 

In those instances of interstate cooperation, transmission systems may be connected to multiple, 
varied generation units (including natural gas, hydro, and nuclear). Transmission assets in the 
"lower 48" can and will connect millions of people. 

Alaska is different. Alaska is an "island" for connectivity and transmission purposes. As a 
result, unlike most of the United States, Alaska (if not granted an exemption) will require a stand­
alone implementation plan. 7 

Noteworthy: EPA's projected national compliance cost savings under the proposed rule have little 
relevance to the "Alaska analysis." In the absence of multi-state opportunities and regional 
cooperation, Alaska-specific cost savings may not occur as anticipated by the EPA. 

7 Other "lower-48" states may submit multi-state plans because of their proximity to neighboring 
connection and generation assets. In 2015, once a final rule is crafted, Alaska will have until June 
2016 to submit an initial state implementation plan. The plan shall be a stand-alone plan and shall 
be finalized by June 2017. 
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The ultimate cost to Alaska will likely depend on the CO2 abatement cost curve and the mixture 
of COireduction measures. If the EPA's assumed emissions reductions, based on the Best System 
of Emissions Reductions ("BSER") are large, but few low-cost abatement opportunities exist, then 
potential compliance could be quite costly. 

On the other hand: If there are more low-cost options than the EPA assumed, then the costs of 
compliance may be less. 

The concern is that Alaska, which has a limited grid-system, (primarily on the Railbelt) will have 
few low-cost abatement opportunities, particularly in the Interior where coal-fired generation is 
more common. 8 

Sincerely, 

Senator Charlie Huggins 

Senator Lesil McGuire 

cc: Governor Sean Parnell 
Senator Lisa Murkowski 
Senator Mark Begich 
Congressman Don Young 
Alaska Attorney General Michael Geraghty 

Senator John Coghill 

Senator Kevin Meyer 

8 Additionally, many are concerned about the adverse economic effect the rule may have on coal 
producers like Usibelli Coal Mine in Healy. Usibelli ' s market is overwhelmingly from "in-state 
demand." Should demand decrease, what are the consequences to the community of Healy? What 
adverse effects occur to the Alaska Railroad? Many share the view that Rule 111 ( d) would 
financially damage those interests. 
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March 13, 2015 
Senator Cathy Giessel 
State Capitol Room 427 
Juneau AK, 99801 

Re: Support for SB 57, an act relating to state emission standards and the federal Clean Air Act 

Dear Senator Giessel: 

The Alaska Chamber supports Senate Bill 57 (SB 57), an act relating to the development of state 
emission standards in accordance with the federal Clean Air Act (CAA). 

The Chamber is an organization dedicated to improving the business environment in Alaska. The 
Chamber represents hundreds of businesses from Ketchikan to Barrow that share a common goal: 
to make Alaska a viable and competitive place to do business. The Chamber supports efficient 
regulation, fiscal responsibility and efforts taken to improve or protect the business environment in 
Alaska . 

The Environmental Protection Agency (EPA) intends to issue a final rule under 111 (d) of the CAA 
addressing performance standards to regulate emissions from power generators. The rule has the 
potential to increase the cost of power throughout Alaska, raising existing hurdles for business. As 
Alaska's Department of Environmental Conservation (DEC) develops an implementation plan to 
comply with the new rule, it is essential that any new regulations ensure that Alaska 's businesses 
and consumers are protected from the typically arduous and stifling directives issued from 
Washington, DC. 

The Chamber supports affordable energy for Alaska's rural communities, and an overall reduction 
in the high cost of power across the state. SB 57 is written to guide DEC in its planning process, by 
establishing protections for Alaska's rate payers in statute. Further, the bill directs DEC to consider 
employment, economic development and the overall competitive position of our state while 
developing an implementation plan. 

The Chamber supports environmental policies based on a sound scientific basis with grounding in 
real world applications, over the precautionary methods typically driven by the EPA. While we do 
not believe the proposed rule meets these standards, we nonetheless support the State's efforts to 
ensure that Federal directives are complied in a manner that protects Alaskan businesses and 
workers. On behalf of Alaska's business community, thank you for your efforts. 

Rachael Petro 
President and CEO 

171 W<'q ·16 1h Av<'llU(', Suill' 201, An .. hor,1gc \ AK <J<JSO:l • (907127B-2722 • alaskach.irnhc•r.com 



Senator Cathy Glessel 
State Capitol 
Juneau, AK 99801 

ATTN: A Letter fn Support of S857 

Deer Senator G1essel' 

Consumer Energy Alliance - Alaska strongly supports SB57 

The proposed carbon emtssions rule on existing eJectri~ generating units will undoubtedly cause rehab1hty 
and affordability concerns for many states. particularly those that ub'llze coal for a large portion of their 
electr1city generation. 

The proposed rule will force slates to make some difficult dec&Sions that will ultimately lead to fuel 
swrtching and higher prices. Forcing a change tn our energy m~ hmlts our optJons and disrupts the fuel 
dtverslflcatton that has been critical to low electrlctty costs 

Higher costs wtll be borne on every consumer - including our most vulnerable Already. low income 
tam lies spend nearly 12 percent of thetr disposable Income on energy, 30 percent higher than the 
average famity . Alaska already has some of the highest energy ptfoes in the natiOn. 

The same goes for manufacturers whose global competitiveness and profflabtlity can be upended by 
even a one- or two-cent increase in the price per kilowatt hour. America is experiencing a manufacturing 
renaissance that h• lowered unemployment and boosted U S. expo/ts However. our manufacturing 
base depends on low cost energy. Factories across the Midwest and Southeast, where this rule wlll sting 
most. could be forced to lay-off worxera and slow assembly lines to account for the consequences of this 
rule 

We appreciate your amendment to the proposed 111 d rule, as the 26% reduction goal set by the EPA 
does not fit Alaska The ·bulldmg btocks·, or guldehnes, for state tmpfementatlon are inappropriate In 
Alaska, the plan development wm be more difficult to attain than assumed by the EPA due to limited 
avallabdity of vtable energy options. 

In closing, CEA urges Alaska's Senate to adopt S857 to prioritize Alaska's energy consumers by 
ensurfng these rules do not negatively affect the reltabihty and affordability of electncrty 

Sincerely, 

Anne Seneca 
Executive DT!ector 
Consumer Energy Allfance- AK 
i;;~i!@s;omwnsoccmlma.oa 
(907)764--0629 
200 w. 34th Ave. # Suite 412 
Anchorage, AK 99503 



STATB OF ALASKA 
DEPARTMENT O F 

COMMERCE 
COMMUNITY A ND 
ECONO ilC DEVELOP fENT 

Regulatory Commission of Alaska 

February 12, 2015 

The Honorable Cathy Giessel 
Alaska State Senate 
State Capitol Room 427 
Juneau, AK 99801 

Dear Senator Giessel: 

Bill l'v alker GoJ1emor 
F1!!d Para&, AetiJ,g Com111issilJ11er 

Roberl M. Pickell, Cbai,111011 

EPA's proposed Clean Power Plan (CPP), or 111 (d) rule for electric utilities, will raise energy costs, 
challenge the reliability of electric service, and effectively federally pre-empt state energy policy. The CPP 
mandates state "goals" for reduced carbon intensity at a few targeted power plants. States must outline 
measures for meeting these goals in a state plan that will be federally enforceable by EPA and through 
citizen suits. EPA based the goals on measures the agency evaluated for power plants connected to the 
continental transmission grid and the wholesale bulk electric market. The State of Alaska requested an 
exemption from the CPP largely because EPA's findings do not apply where the continental grid is not 
available. 

For example, assuming nearly unlimited transmission capacity, EPA found that natural gas generation 
could replace coal generation without unreasonably increasing energy costs or degrading reliability. So, 
EPA assigned Alaska a goal that reflects replacing coal generation at Healy Power Plant with 
southcentral natural gas generation by 2020. This would require capacity upgrades to the Railbelt 
transmission system that could cost as much as $400 million. Abandoning Healy would also leave 
GVEA's member-ratepayers with $450 million in stranded costs including debt service. All of this expense 
would be incurred to deliver more expensive electricity to Fairbanks that could be interrupted by an 
outage anywhere on the 350-mile transmission line from southcentral Alaska. The goal EPA assigns to 
Alaska will require the premature retirement or underutilization of the coal units at the Healy Power Plant 
and degrade the reliability of service in Fairbanks. 

These and several other concerns were outlined in a state comment letter drafted through the 
collaboration of several state agencies last fall. My observations on the CPP highlight some of those 
concerns to help inform continued dialogue. Given the importance of affordable and reliable electric 
service, it is important that EPA grant Alaska an exemption. 

These summary observations represent my own individual view of the proposed Clean Power Plan and 
matters raised in last fall's state comment letter, not the opinion of the Commission as a whole . 

Sincerely, 

Norman Rokeberg 
Commissioner 

Enclosure: Commissioner Norman Rokeberg Observations on EPA's Clean Power Plan and Alaska 
By e-mail 

701 W. 8th Avenue, Suite 300, Anchorage, Alaska 99501-3469 
Telephone: (907) 276-6222 Fax: (907) 276-0160 TTY: (907) 276-4533 

Website: http://rca.ala ka.gov 



Commissioner Norman Rokeberg 
Observations on EPA's Clean Power Plan and Alaska 

February 11, 2015 

BP A's proposed Clean Power Plan, or 111 ( d) rule, establishes mandatory carbon emission 
"goals" for targeted power plants in each state. By the summer of 2016, each state must develop 
a plan to achieve an interim carbon emission goal starting in 2020 and a final goal by 2030. The 
state plans must include specific enforceable measures and respons 
ible parties. Once approved by BP A, the state plans will be federally enforceable - by BP A and 
through citizen suits - and cannot be changed without prior approval from EPA. The State of 
Alaska responded to EPA's proposal with a comprehensive comment letter last year. 1 A legal 
memorandum attached to the comment letter also outlined how the proposed rule is unlawful and 
beyond the authority that Congress granted to BP A in the Clean Air Act. 

My individual observations here summarize and highlight points raised in that comment letter -
particularly the request for an exemption - to support continued dialogue as BP A works to 
finalize their proposal by this summer. 

I. Introduction 

The fundamental flaw in EPA's proposed Clean Power Plan is the rigid application of the same 
goal calculation formula to every state. Important local and regional variables - such as 
transmission constraints, fuel availability, or the role individual power plants play in an 
interdependent utility system - are not accounted for in the formula. EPA relies on "compliance 
flexibility" to accommodate these variables. But, in turn, state specific circumstances narrow 
compliance options. For some states, the advertised "flexibility" does not exist at all. Without 
flexibility, the proposed rule effectively preempts state energy policy while increasing energy 
costs, compromising the reliability, and exposing states, utilities, and consumers to citizen suits. 

Alaska's situation illustrates the importance of local variables . Our compliance options are so 
limited that we asked to be exempted from the rule altogether. While some of our concerns may 
be unique to Alaska, many illustrate broader issues raised by other stakeholders and deserve 
closer attention nationally. 

I. The Clean Power Plan in Alaska. 

The Clean Power Plan (CPP) requires each state to develop a plan by 2016 for achieving an 
assigned carbon emission "goal" - an adjusted statewide average rate of CO2 emissions from 
certain electric generating units ("affected EGUs"). 2 "Affected EGUs," the sources EPA seeks to 
regulate, are steam generating units and natural gas combustion turbines that were constructed 
for the purpose of supplying at least one-third of their potential electric output and more than 
219 ,0000 MWh of electricity to a utility each year. 3 

EPA tentatively identified the following "affected EGUs" in Alaska 4: 
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• Unit 1 at Healy Power Plant (Healy) owned by Golden Valley Electric Association 
(GVEA) 5

; 

• George M. Sullivan Generation Plant #2 (Plant 2) owned by Anchorage Municipal Light 
and Power (ML&P) 6; 

• Beluga Power Plant (Beluga) owned by Chugach Electric Association (Chugach) 7; 

• Southcentral Power Plant (SPP) owned by Chugach and ML&P 8
; and 

• Nikiski Co-Generation Plant (Nikiski) owned by Homer Electric Association (HEA). 9 

EPA reports that, in the 2012 baseline year, these "affected EGUs" collectively provided 
3,162 GWh of electricity to utilities at a CO2 emission rate of 1,368 lbs/MWh. 10 

Generally, EPA calculated individualized state "goals" by applying the "best system of emission 
reductions" (BSER) to the "affected EGUs" in each state. 11 EPA found that four measures 
constitute BSER: (1) heat rate improvements at coal-fired generating units, (2) re-dispatch from 
coal EGUs to natural gas combined cycle (NGCC) turbines, (3) new renewable energy 
generation (RE), and ( 4) demand side energy efficiency measures (EE). 12 EPA does not, 
however, require that state actually use these same measures to meet the calculated goal. 13 

EPA's goal calculation for Alaska reflects: 

(1) Improving the heat rate of Healy Unit 1 by 6 percent 14; 
(2) Replacing all generation from Healy with generation from Sullivan Plant 2, Beluga, and 

spplS. 
' (3) Replacing 123 GWh per year of "affected EGU" generation with new RE generation 16

; 

and 
(4) Escalating energy efficiency efforts to eventually avoid generating 744 GWh each 

year. 17 

EPA's goal calculation for Alaska sets a target adjusted emission rate of 1,003 lbs/MWh by 
2030. 18 

A few elements of EPA' s approach in Alaska are worth noting. First, EPA did not identify Unit 2 
at Healy as an affected EGU. 19 This omission, together with the re-dispatch calculation, result in 
a goal that does not provide any allotment for emissions, and therefore generation, from either 
Healy unit. Second, the rule only covers units larger than 25MW. 20 Some residents of Alaska 
expressed support for the rule because of concerns about the air quality impacts of coal 
generation in Fairbanks. 21 However, the only coal-fued steam generating units likely to be 
"affected EGUs" are at Healy, well outside of the Fairbanks air-shed. 22 Third, because oil-fued 
combustion turbines typically only operate in regions where pipeline natural gas is not available, 
EPA exempted these units from the rule. 23 Therefore the naphtha and diesel generation units in 
North Pole and Fairbanks are not covered. 24 Fourth, the EPA's energy efficiency goal is based 
on statewide generation, 25 but many EGUs in Alaska are not connected to an affected EGU. The 
744GWh that EPA expects Alaska to avoid generating at "affected EGUs" is 20% of the 
generation EPA forecasts for those units. A considerably higher level of compliance than the 10 
percent EPA calculated using statewide generation. 26 
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Finally, the cost of compliance will unavoidably fall on residents and ratepayers in an area 
already experiencing some of the highest electric rates in the country. 27 According to the Energy 
Information Administration, in 2012, Alaska ranked second in residential electricity costs with 
an average price of $0.18 per kWh as compared to the national average of $0.12 per kWh. 28 In 
rural communities, power costs can be as high as $2.16 per kWh. 29 Because the Healy provides 
the some of the least expensive generation available to GVEA, 30 because the emission rates for 
the coal steam generating units are substantially higher than the goal and the rates of other 
"affected EGUs,"3 1 and because EPA's goal calculation assumes no generation from Healy,32 the 
brunt of this rule will likely fall on GVEA ratepayers in Fairbanks - where residential rates are 
already double the national average at about $0.24 per kWh. 33 

II. The "compliance flexibility" advertised by EPA does not exist in Alaska. 

EPA's "compliance flexibility" mantra is a myth. EPA claims to accommodate state-specific 
circumstances through "compliance flexibility,"34 allowing states to choose: 

(1) the measures used to reduce carbon emissions from "affected EGUs,"35 

(2) implementation timing over the phase-in period from 2020 to 2029, 36 

(3) a mass or rate-based goal, 37 and 
( 4) a single or multi-state plan. 38 

However, these compliance options have limits and are not universally available. 

The mandated emission performance level, or "goal," is the most obvious limit. 39 States must 
achieve final goals by the 2030 deadline. While there is some flexibility during the phase-in 
period, the interim goal must be met on average from 2020 to 2029 . 40 EPA will not change these 
goals, either before or after finalizing the proposed rule, except in very limited circumstances.41 

The focus on specific "affected EGUs" also limits compliance options. Emission reductions from 
"non-affected EGUs" - units smaller than 25MW, natural gas units producing less than one-third 
of their potential electric output, combustion turbines using fuel other than natural gas (like 
diesel or naphtha)- do not count. 42 This means EE and RE projects in rural communities that are 
not grid connected to an "affected EGU" may not be eligible for compliance credit. It also means 
that reductions in emissions from Healy would count, but reductions from the smaller coal units 
in downtown Fairbanks, for example Aurora Energy's 20MW coal-fired unit at the Chena Power 
Plant, would not. 43 Regardless of what other opportunities might exist to reduce carbon 
emissions from the utility sector, EPA is forcing states to target a few specific facilities . 

Multi-state plans could open up lower cost compliance options. 44 But without interstate 
transmission, islanded states like Alaska and Hawaii cannot reduce emissions in a neighboring 
state. Just like our islanded rural communities cannot reduce generation at an affected EGU on 
the Railbelt, Alaska cannot reduce generation in Oregon or Idaho. 

Allowing state plans to depart from the approach reflected in EPA' s goal calculation creates 
flexibility only if other measures are actually feasible and available. But, EPA already concluded 
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that the four BSER measures are the most technically feasible and cost effective. 45 Although 
EPA recognizes that the BSER measures are not universally available, the agency refuses to alter 
goals on that basis. 46 EPA also refuses to change the goals based on facility specific 
circumstances - such as excessive cost or infeasibility - a flexibility EPA usually allows for 
existing sources. 47 Permission to use different measures to reduce emissions might allow for 
variation from state to state - but it does not necessarily create compliance flexibility for 
individual states. 

For example, in Alaska, most the BSER measures are unavailable and both the state and utilities 
already invested heavily in other non-BSER measures that have reduced carbon emissions. Since 
2012, our utilities have made huge investments in new generating units .48 These new generating 
units are more efficient and less carbon intensive than the 2012 baseline "affected EGUs." There 
has also been substantial investment in new renewable generation and energy efficiency 
programs. Still, there is not sufficient room in our goal for GVEA to operate Healy as planned. 

Compliance options are also limited to measures that are enforceable, measureable and verifiable 
(EM&V).49 The need to quantify and verify the impact of RE and EE measures actually limits 
what measures can be used and the amount of compliance credit given in EPA' s calculations. 50 

Also, because the measures outlined in state plans must be enforceable, state agencies are limited 
to measures for which they have authority under state law. 51 Alaska's state agencies lack the 
statutory authority to carry out many of the options outlined by EPA. We do not have siting 
authority; we do not have authority to regulate day-to-day dispatch practices; we do not have 
authority to require consumers to reduce consumption or implement EE measures. The RCA 
does have ratemaking authority; but, EPA doubts that the powers to deny rate recovery or change 
utility tariffs are adequate enforcement tools. 52 

But, it isn' t just state regulators that will be enforcing the state plan. Once a measure is included 
in an approved state plan it is federally enforceable - by EPA and through citizen suits. 53 As a 
practical matter, states are limited to compliance measures that may be appropriately exposed to 
citizen suit enforcement. For example, Alaska may be reluctant to include major natural gas or 
transmission infrastructure projects in a state plan. 

Compliance flexibility is limited for Alaska because the BSER measures are largely 
unavailable. 54 Heat rate improvements that might be achievable for the Healy units will be 
promptly reversed by the addition of pollution control technology required by EPA. 55 Re­
dispatch cannot be executed without major infrastructure investments. 56 New renewable 
generation could potentially replace affected EGU generation, but only to the extent the 
resources are within geographic reach of the Railbelt and do not exceed the capacity of the 
transmission system to integrate non-firm energy. 57 Based on energy use trends in Alaska over 
the last few years, the most cost-effective EE measures may have already been implemented. 58 

Ultimately, our initial review suggests that - even after everything we 've already done to reduce 
the carbon intensity of electric generation in Alaska - the CPP may require premature retirement 
of Healy Unit 1, underutilization or premature retirement of Healy Unit 2, as well as significant 
new investment in transmission capacity, RE & EE. 
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Compliance options actually available to states will vary depending on factual circumstances. 
Because EPA has not yet examined the universe of state specific circumstances, EPA should 
allow modification to the state goals after the rule is finalized. The final rule should also shield 
affected entities from citizen suits and allow 111 ( d) compliance credits for reductions of carbon 
emissions from fossil fuel-fired EGUs that are not "affected EGUs." 

III. EPA expects states to solve an unknown universe of reliability challenges. 

There is a growing consensus that EPA's reliability and resource adequacy analysis is 
inadequate. 59 EPA determined that the CPP does not raise any "significant" concerns. 60 

However, this conclusion rests on the analysis conducted in EPA' s Integrated Planning Model 
(1PM), which the agency acknowledges is "not highly granular."61 

The lack of "granularity" observed by EPA is the failure of the IPM to account for critical 
infrastructure within regions . First, for Alaska and Hawaii, EPA did not model the CPP 's 
impacts on our islanded utilities. 62 For everyone else, the IPM fails to account for transmission 
constraints, assuming that "adequate transmission capacity is available to deliver any resources 
located in, or transferred to, the region. " 63 Consequently, EPA does not know the extent to which 
transmission constraints limit the availability of generation resources to serve load centers within 
a region. Nor does EPA know the scope of "local" grid reliability issues created by retirement 
and construction of generation resources. 64 

Even where the IPM does attempt to measure impacts, EPA fails to recognize their significance. 
For example, the IPM anticipates that the rule will result in the retirement of 50GW of coal-fired 
and l 6GW of oil/ gas steam generating capacity by 2020 in just the continental United States. 65 

Construction of replacement generating capacity will be required to maintain adequate reserve 
margins. 66 The IPM scenarios predict that the CPP will require construction of new natural gas 
pipelines - 4 to 8 percent more than what would be constructed without the CPP. 67 EPA is not 
fazed by these modeling forecasts . 

Regardless of whether an impact is actually modeled and measured by the IPM, EPA simply 
disregards all of the "local" challenges, reasoning that they may be "managed through standard 
reliability planning processes. " 68 EPA relies on the "compliance flexibility" built into the rule to 
conclude that states will either have the time to construct necessary infrastructure or find 
alternative compliance pathways. 69 In the case of natural gas pipeline construction, EPA 
dismisses the cost and reliability challenges as only a minor departure from business as usual. 70 

Essentially, EPA assumes, without analysis, that states and utilities will find a way to resolve an 
undefined universe of "local" reliability and resource adequacy issues created by the CPP. 71 

Contrary to EPA' s conclusion, these "local" challenges may involve "significant" reliability 
challenges and costs. For example, the infrastructure projects to bring natural gas to interior 
Alaska are well beyond the scope of "routine." 72 Resolving our "local" transmission constraints 
would also require extraordinary measures. In particular, replacing Healy coal generation with 
NGCC generation would require a major infrastructure project upgrading the Railbelt 
transmission system from southcentral Alaska. Because of imminent retirements of NGCC 
"affected EGUs" in the Anchorage area, there might not even be adequate NGCC generation in 
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southcentral Alaska. In the end, re-dispatch as imagined by EPA could require construction of 
new generation capacity and additional transmission upgrades. 73 

Forcing premature retirement of generation capacity is not a small matter either; in Alaska, 
retiring Healy would essentially put Fairbanks on "a 350 mile extension cord"74 

- raising some 
obvious reliability concerns. This "extension cord" would cross through remote and difficult to 
access areas. In light of anticipated retirements in GVEA' s generation fleet, 75 without Healy, a 
single outage on the existing Railbelt transmission system would leave the Fairbanks load center 
without adequate generation resources . 

Given the importance ofreliable electric service to the U.S . economy as well as health and 
safety, these issues must be resolved. 76 Engaging FERC in this inquiry, as the energy committees 
have done, 77 is important. These efforts will ensure necessary agency expertise is applied as the 
CPP is finalized. However, there must be room after the rule is finalized to address reliability 
issues as they arise as well. The final rule should allow adjustments to state goals in appropriate 
circumstances. 

IV. The Clean Power Plan will increase energy costs nationwide and in Alaska. 

The proposed rule will increase the cost of energy. 78 EPA predicts that the rule will increase 
retail electricity prices 6 to 7 percent by 2020 and 3 percent by 2030 in the contiguous states. 79 

EPA estimates annual compliance cost of $8 .8 billion by 2030 (2011 $). 80 However, others 
estimate that the annual compliance costs will be much greater - $177 billion by 2020. 81 

Either way EPA does not seem to recognize an actual limit on its authority to impose costs. The 
agency acknowledges that the Clean Air Act requires that the cost of compliance must be 
"reasonable." 82 But the cost ceiling recognized by EPA is where costs are greater than the 
industry as a whole "could bear and survive." 83 EPA makes a point of noting that "the D.C. 
Circuit has never invalidated a [§ 111] standard of performance on grounds that it was too 
costly. " 84 

The Clean Air Act requires any BSER determination to account for the cost of compliance. 85 

EPA even elected to prioritize cost as a consideration in this rulemaking. 86 Given potential scope 
of impacts of the CPP on the U.S. economy and individual consumers, it is important that EPA 
accurately measures and accounts for all of the costs. 

A. EPA expects the Healy Power Plant to be among the coal generating units 
closed by the Clean Power Plan. 

EPA concludes that compliance costs that force the closure of power plants are "reasonable. " 87 

In fact, EPA concludes that the CPP will render 50GW of coal generation capacity uneconomic 
in the contiguous United States by 2020. 88 In Alaska, the 1,003 lb/MWh goal does not include 
any allocation for generation by either Unit 1 or Unit 2 at Healy. 

Whether it is reasonable to shut down a particular power plant depends upon other specific 
circumstances such as regional fuel availability, 89 the amount carbon reductions at issue, "local" 
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reliability and resource adequacy concerns, and the degree of compliance flexibility actually 
available to an individual state. In Alaska, pipeline natural gas is not currently available to 
Fairbanks, the load center served by Healy. It is this kind of fuel unavailability that led EPA to 
exempt oil-fired stationary combustion turbines from regulation altogether. 90 As detailed below, 
the cost of abandoning Healy would increase energy costs to a far greater extent than BP A 
assumed - shifting the cost to benefit ratio for our state. But instead of examining state specific 
circumstances, EPA takes the chance that the rule will not leave consumers in the dark. 

B. The cost of implementing the Clean Power Plan in Alaska outpaces 
EPA's estimates at nearly every step. 

Although EPA did not evaluate the cost of compliance in Alaska, 91 our circumstances illustrate 
the scale of the underestimated costs. 

Just the cost of implementing the re-dispatch building block, replacing generation from the Healy 
Power Plant with generation from NGCC EGUs, would involve major infrastructure projects and 
stranded costs. 92 For the 45 ,000 ratepayers in GVEA's service area we estimate that this would 
result in a rate increase of $0.05 to $0.07 per kWh, bringing residential rates to $0.29 to 
$0.31 per kWh. Fairbanks residents would be paying an additional $450 each year for the Clean 
Power Plan, a 26 percent increase - significantly greater than the 3 or 6 percent increase 
anticipated by EPA. 93 

EPA's analysis of the cost to achieve a 6 percent heat rate improvement (HRI) only looked at 
units between 200MW to 900MW. 94 EPA recognizes that smaller units, like the 27 and 52.5MW 
units at Healy, are likely to experience greater costs to achieve HRI because they lack economies 
of scale. 95 EPA also recognizes, heat rate improvements may be accomplished through the use of 
"best practices" or equipment upgrades only to the extent those measures have not already been 
implemented at a facility. 96 EPA also acknowledges that coal-fired units are designed to operate 
most efficiently at full capacity. 97 Therefore efficiency improvements may be effectively 
reversed by implementation of the other BSER measures which aim to decrease coal 
generation. 98 

In Alaska, GVEA cannot achieve a 6 percent improvement in the heat rates of the 27 and 
52.5MW Healy units. 99 GVEA reports an investment of $2,986,000 would be required to achieve 
a possible 2.15% heat rate improvement for Healy Unit 2 and an investment of $2,122,000 would 
be required to achieve a 2.11 % improvement for Healy Unit 1. 100 The future installation of 
pollution control technologies, required by a consent decree with EPA, will reverse these 
gains. 101 GVEA anticipates that the required SNCR equipment will degrade the heat rate of 
Healy Unit 1 by about 0.1 % (2017). 102 The installation of SCR equipment (in 2017 and by 2024 
for Unit 1 and 2, respectively) will result in a 2.87% degradation of the heat rate at each unit. 103 

So, after investing over $5 million to achieve a 2% improvement for 80MW of coal generating 
capacity, GVEA ultimately could not make any progress against the 2012 baseline. 

V. The Clean Power Plan expands EPA's regulatory authority 

A. The proposed rule reaches into consumer households. 
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The "standards of performance" proposed by EPA would regulate a very broad universe of 
entities. EPA notes that "affected entities in an approvable state plan may include: an owner or 
operated of an affected EGU, other affected entities with responsibilities assigned by a state ( e.g. 
an entity that is regulated by the state, such as an electric distribution utility, or a private or 
public third-party entity), and a state agency, authority or entity.',1o4 Ultimately, because the state 
plans must include measures that reduce the consumption of electricity and those measures must 
be enforceable, the standards of performance will regulate individual consumers. 

Measures aimed at reducing energy consumption would regulate the same small entities 
"including retail stores, offices, apartment buildings, shopping centers, schools, and churches" 
that the Supreme Court found to be beyond EPA's authority in Utility Air Regulatory Group. 105 

In that case, published five days after this proposed rule appeared in the federal register, the 
Court observed that EPA' s expansive interpretation of the Clean Air Act would place 
unreasonable compliance burdens on small entities, expose small entities to citizen suits, and 
place excessive demands on limited governmental resources. 106 The Clean Power Plan raises the 
same issues. 

B. The Clean Power Plan effectively overrides Alaska's energy policy. 

EPA's proposal would subject central components of state energy policy to EPA oversight and 
enforcement. 107 EPA reasons that the "compliance flexibility" permitted by the rule effectively 
leaves energy policy decisions in state hands. 108 

However, again, the compliance flexibility envisioned by EPA does not necessarily exist in state 
specific circumstances. State energy policy will be constrained by the available 111 ( d) 
compliance pathways. Second, the rule requires that states prioritize reducing generation from 
"affected EGUs" over reducing carbon emissions from non-affected EGUs, cost, reliability, or 
the diversification ofresources. Third, the EM&V requirements may narrow the universe of EE 
projects that might be considered. Most significantly, once the measures constituting state energy 
policy are included in an approved state plan - they become subject to EPA oversight and 
enforcement, subject to citizen suits, and cannot be changed without EPA's prior permission. 109 

Like many states, Alaska is already investing in its own energy policy - a policy tailored to our 
state' s specific circumstances. Our state energy policy encourages new renewable generation and 
energy efficiency. 1 

'
0 In 2013, 26% of our electric generation already came from renewables, 

primarily hydroelectric. 111 Today, within the Railbelt, the 167 GWh of renewable energy 
generation eligible for compliance credit already exceeds EPA' s forecast of 163 GWh ( excluding 
pre-2012 hydroelectric capacity) for Alaska by 2030. 112 The state, utilities, and private investors 
continue to evaluate other RE opportunities. 113 The high cost of electric power in Alaska already 
provides strong incentives to use electricity efficient7 and to take advantage of state (or federal) 
financial support to implement those EE measures. 11 With respect to renewable energy and 
energy efficiency, EPA's rule doesn't accomplish anything in Alaska that we aren't doing 
ourselves without an EPA approved state plan that opens the door to citizen suits. 

Page 8 of 19 
Observations Re. 111(d) in Alaska 



Instead, the proposed rule may inhibit RE/EE progress. For example, Alaska's EE measures 
often focus on thermal energy efficiency measures that would not be eligible for compliance 
credit under EPA' s proposed rule because of its focus on electric efficiency. Given the 
importance of heating to health and human safety in our arctic and subarctic climate - this focus 
on thermal efficiency is appropriate. Also, many of Alaska's EE and RE projects focus on rural 
communities that rely on diesel generation and bulk fuel tanks. These EE and RE projects result 
in demonstrable carbon reductions . However, these communities are not connected to an 
"affected EGU." Disconnected from any regulated source, rural projects would not qualify as 
standards of Rerformance "for" an "affected EGU" and likely would not count toward 
compliance. 15 EPA' s proposal would pressure the state to focus on electric energy efficiency 
and urban areas. 

Alaska has also already made significant strides in reducing carbon emissions by installing new 
and more efficient generation resources since 2012 - without any EPA approved state plan. 116 

And, Alaska is already actively evaluating several natural gas projects that would bring this less 
carbon intensive fuel to interior Alaskan communities that rely heavily on diesel and coal. 117 We 
also are already actively examining the transmission constraints that impede our ability to 
replace diesel and coal generation with hydroelectric and NGCC generation. 11 8 While these 
projects would achieve the same ends as EPA's 11 l(d) rule, and bring a multitude of other 
benefits to the state, they are not suitable for inclusion in a state plan that would be subject to 
citizen suits . 

The impact of this rule on state energy policy is also particularly dramatic in Alaska, where the 
transmission and consumption of electricity generated by "affected EGUs" is entirely intrastate 
and FERC's presence is limited (generally to hydroelectric projects and PURPA oversight). 

Alaska is not insensitive to climate change. But EPA's regulations will require Alaska to expend 
limited government resources on developing, implementing, and enforcing a state plan that is ill­
suited for our state or merely duplicates existing programs. This rule will accomplish very little 
in Alaska at a great cost. 

VI. Alaska requested an exemption from any final lll(d) rule regulating carbon 
emissions from power plants. 

Alaska requested an exemption from any final rule regulating carbon emissions from existing 
EGUs. An exemption is necessary because our electric utility sector is fundamentally different 
from the industry for which EPA designed the rule - in particular, our utilities lack the 
connectivity EPA describes as "central" to the proposed rule. 11 9 Without the presumed 
availability of generation resources through an interconnected grid and wholesale power market, 
Alaska cannot reasonably execute the BSER measures that underlie the emission goals . Finally, 
the carbon emissions at issue in Alaska are a minuscule proportion of carbon emissions from 
power plants in the U.S. In 2005, fossil fuel-fired electric generation C02e emissions totaled 
2,402.1 million metric tons, only 0.13 percent of those emissions are attributed to Alaska's entire 
utility sector. 120 Alaska's "affected EGUs" represent less than half of the utility sector' s total 
generation. 121 Given our transmission limits, the incredible costs associated with any attempt to 
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execute the BSER measures, the unexamined reliability and resource adequacy concerns, and the 
small amount of carbon emissions at issue - EPA should exempt Alaska from the final rule. 

VII. Conclusion 

Many of the concerns raised by our comments relate broadly to concerns raised by other states 
and stakeholders. In particular, EPA's reasoning for this rule relies very heavily on the 
availability of electrical power on the interconnected North American grid. Yet, EPA did not 
examine interconnectivity within regions or the demands that transmission physics might make 
of individual generating resources - leaving those challenges, along with a fixed, mandatory 
emission goal, for states to figure out. Repeating the "compliance flexibility" refrain, EPA 
theorizes that states will be able to resolve "local" challenges within the scope of the rule. But 
this flexibility is largely illusory. EPA may rely exclusively on nation-wide analyses in other 
contexts, but more attention to regional and state circumstances must be given when regulating 
electric utilities providing essential services. 

The comment letter is available at www.regulations.gov as document number EPA-HQ-OAR-2013-0602-
23855 . 

Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Generating Units, 
Proposed Rule, 79 Fed. Reg. 34830, 34837 (June 18, 2014) ("Proposed Rule"). 

See Proposed Rule, 79 Fed. Reg. at 34854, 34954/1-2 (Proposed 40 C.F.R. §60.5795). There is some 
ambiguity in EPA's "affected EGUs" criteria in this docket. The criteria for steam generating units (like Healy Unit 
I) in the proposed regulation excludes "and supplies" term. The preamble to the proposed regulation, by contrast, 
suggests that EPA intended the criteria to be the same as proposed for new EGUs, which does include the "and 
supplies" language. Whether the "and supplies" language is included in this proposed rule may determine whether 
Healy Unit 1 is an affected EGU. See State of Alaska comment letter on Proposed Rule, at 40-43 (Dec. I, 2014). 
The preambles to the proposed rules for new EGUs and modified and reconstructed EGUs also discuss the import of 
the "and supplies" term. See Proposed Rule for New EGUs, 79 Fed. Reg. at 1445/3, 1459/1-1461 /2 (discussing the 
rationale for adding "and supplies" to the criteria); Proposed Rule for Modified and Reconstructed EGUs, 79 Fed. 
Reg. at 34979/ 1-3, 34972/ 1-2 (discussing the removal of the "and supplies" language from the criteria for steam 
generating units and IGCC facilities) . 

See EPA, Goal Computation TSD, Appendix 7: 2012 Plant-Level Data for Likely Covered Fossil Sources, 
EPA-HQ-OAR-2013-0602-0256; EPA, 2012 Unit Level Data Using the eGRID Methodology, EPA-HQ-OAR-
2013-0602-0254. EPA cautions that this may not be the universe of "affected EGUs," and does not constitute an 
applicability determination for any particular EGU. EPA, Goal Computation TSD, EPA-HQ-OAR-2013 -0602-0460, 
at 5 n.3 . Additionally, because of the actual sales criteria, the stationary combustion turbines covered by the rule 
may change each year. See Proposed Rule for Modified and Reconstructed EGUs, 79 Fed. Reg. at 34973/ 1. 

EPA identified Unit I as a "likely covered fossil source." Goal Computation TSD, Appendix 7, 2012 Plant­
Level Data for Likely Covered Fossil Sources and Unit-Level Inventory, Cl 547. The emission data recorded by the 
CEMS on Healy Unit I reflects a considerably higher emission rate than EPA used in the baseline and goal 
calculation. GVEA Supplemental Response, Revised Exhibit B-1, RCA Docket I-14-007 (Oct. 31 , 20 I 4) (reporting 
2 l 5,406MWh of net generation and 379,232.3 tons of CO2 emissions for Healy Unit 1 in 2012); 2012 Unit Level 
Data Using the eGRID Methodology (reporting 215,407MWh of net generation and 307,155 .7 tons of CO2 

emissions for Healy Unit 1 in 2012). EPA calculated emission rates by applying a generic emission factor applied to 
the amount of fuel consumed. Goal Calculation TSD, Appendix 6: Description of State-level Data Development. 
GVEA tentatively anticipates retiring Healy Unit 1 in 2024. GVEA Supplemental Response, Exhibit D, RCA 
Docket I-14-007 (Oct. 31 , 2014). However, the utility has also noted that depending upon future energy availability 
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Healy Unit I may continue operating beyond 2030. GVEA Comment on Proposed Rule for Modified and 
Reconstructed EGUs, EPA Docket EPA-HQ-OAR-2013-0603 (Oct. 15, 2014). 

6 EPA identified units 5, 6, and 7 as affected NGCC EGUs at Sullivan Plant 2. Goal Computation TSI), 
Appendix 7, 2012 Plant-Level Data for Likely Covered Fossil Sources; 2012 Unit Level Data Using the eGRID 
Methodology. Unit GT8 was excluded from Alaska's baseline as a " low generation." 2012 Unit Level Data Using 
the eGRID Methodology. Although the nameplate capacity of Unit GT8 is over the 25MW threshold, in 2012, the 
unit generated only 182,660 MWh and therefore did not meet the "affected EGU" criteria of providing at least 
219,000MWh to a utility. See id.; Proposed Rule 79 Fed. Reg. at 34895 n. 260. 

ML&P anticipates that new Plant 2a units will replace Plant 2 units to provide baseload power in the near future; the 
Plant 2 units will be retained for backup purposes. ML&P, TA332-121 , Prefiled Direct Testimony ofEuguene A. 
Ori, at 11A 11-A 12 (Sept. 9, 2013) available at http ://rca.alaska.gov/RCA WebNiewFi1e.aspx?id=BE90767C-95B2-
4685-B33D-OE874BBFAEEC. Although not accounted for in the 2012 baseline, two of the new Sullivan Plant 2a 
units (6 and 7) may be "existing" EGUs covered by this 11 l(d) rule. 

EPA identified Beluga Units 6, 7, and 8 as NGCC units and included the 2012 baseline data in the goal 
calculation. Units 1 and 2 are 16 MW units and fall under the 25MW threshold; Units 3 and 5 provided 
233,233MWh and 269,540MWh respectively in 2012, and were listed as affected simple cycle combustion turbines. 
See Goal Computation TSD, Appendix 7, 2012 Plant-Level Data for Likely Covered Fossil Sources; 2012 Unit 
Level Data Using the eGRID Methodology. 

Chugach anticipates retiring Units 3 and 8 in 2015 and Units 5, 6, and 7 by 2021 . With the construction of SPP, to 
the extent these older (and more carbon intensive) units continue to operate, they will most likely be used for 
peaking power and may fall under the 219,000MWh threshold. Chugach Response, RCA Docket 1-14-007, at 11 
(table 3) (Oct. 31, 2014). 

EPA identified four units at SPP as NGCC "affected EGUs." 2012 Unit Level Data Using the eGRID 
Methodology. EPA labeled these units 1-4; Chugach labels them I 0-13 . 2012 Unit Level Data Using the eGRID 
Methodology; Chugach Response, RCA Docket 1-14-007, Attachment I (Oct. 31 , 2014). SPP commenced 
commercial operations in 2013. Chugach Response, RCA Docket 1-14-007, at 11 (table 3) (Oct. 31 , 2014). Thus, 
while EPA nominally included SPP in the 2012 baseline, there is neither generation nor emissions attributed to the 
plant. See Goal Computation TSD, Appendix 7, 2012 Plant-Level Data for Likely Covered Fossil Sources; Goal 
Computation TSD, at 6 (" ... EPA's BSER methodology also included under construction ... NGCC capacity that 
was not operating in 2012."). 

9 See Goal Computation TSD, Appendix 7, 2012 Plant-Level Data for Likely Covered Fossil Sources; 2012 
Unit Level Data Using the eGRID Methodology. The Nikiski unit is now an NGCC unit with greatly improved 
efficiency. HEA Response, RCA Docket 1-14-007, at 10 and Exhibit I (Oct. 16, 2014). 

10 Goal Computation TSD, Appendix 5 at 26; Goal Computation TSD, Appendix 7, 2012 Plant-Level Data 
for Likely Covered Fossil Sources. 

I I 

12 

13 

See Proposed Rule, 79 Fed. Reg. at 34834/3, 34892/3, 34836/3-34837/1 . 

See Proposed Rule, 79 Fed. Reg. at 34895/1-34897/1, 34898, 34895/ 1. 

See infra note 34. 

14 EPA, Goal Computation TSD Appendix I-Proposed Goals, EPA-HQ-OAR-20130-0602-0255 . The 
application of building block 2 assumes no generation at Healy. Therefore, this step does not have a direct impact on 
the goal set for Alaska. 

15 EPA, Goal Computation TSD Appendix I-Proposed Goals ("re-dispatched NGCC Gen" in step 3a & 3b 
matches the total historical (2012) NGCC and coal generation in Step I). 
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16 GHG Abatement Measures TSD at 4-18 ( describing the growth factor applied in the goal calculations for 
Alaska and Hawaii as the "growth between each states' individual historical 2002 and 2012 RE generation"), 4-29 
(identifying proposed interim and final targets) ; Proposed RE Approach Data File, EPA-HQ-OAR-2013-0602-0240, 
"Input-EIA 2012 Generation Data" worksheet at cell C72 (showing 11.43% growth rate), "Cale Method Using 
MWh" worksheet at Wl6 (showing 163,089 MWh of additional renewables by 2029). 

17 GHG Abatement Measures, Chapter 5 Supporting Data & Analysis, Scenario 1, "Sorted_ by_ State" 
worksheet, cell WI 078 and WI 097; Goal Computation TSD, Appendix 1 (step by step goal calculation). 

18 Proposed Regulation 34957 table 1; Goal Computation TSD, Appendix 5 at 26. 

19 EPA listed Healy Unit 2, or the Healy Clean Coal Project, as "indefinitely postponed" and did not include 
any allocation of generation or carbon emissions in the baseline or goal calculation for that unit. 2012 Unit Level 
Data Using the eGRID Methodology; Goal Computation TSD, Appendix 7, 2012 Plant-Level Data for Likely 
Covered Fossil Sources. GVEA intends to commence commercial operation of Healy Unit 2 in 2015 . GVEA 
Supplemental Response, Exhibit D, RCA Docket I-14-007 (Oct. 31, 2014). 

20 Net generation of 219,000MWh is equivalent to operating a 25MW unit at capacity 24-hours a day for 365 
days. See Proposed Rule for New EGUs, 79 Fed Reg. at 1446/1. 

21 See e.g. Nancy Kuhn, Comment on Proposed Rule (July 23, 2014); Alaska Environmental Power 
Comments, RCA Docket I-14-007, (Oct. 24, 2014). 

22 Goal Computation TSD, Appendix 7, 2012 Plant-Level Data for Likely Covered Fossil Sources; 2012 Unit 
Level Data Using the eGRID Methodology. For example, the coal steam generating units at Aurora Energy ' s Chena 
Power Plant have nameplate capacities below the 25MW threshold, they cannot provide 219 ,OOOMWh of net electric 
output to a utility, and therefore are not "affected EGUs." 

23 Proposed Rule for New EGUs, 79 Fed. Reg. 1430, 1446 n. 83 (Jan. 8 2014); Proposed Rule for Modified 
and Reconstructed EGUs, 79 Fed. Reg. 34,960, 34,973 n. 65 (June 18, 2014). Because an existing source may be 
regulated under 111 ( d) only if it would be regulated under 111 (b) if it were new, these units also are not covered 
under 11 l(d). 

24 See 2012 Unit Level Data Using the eGRID Methodology (categorizing these units as OTHCC or 
EXCLUDE); Goal Computation TSD, Appendix 7, 2012 Plant-Level Data for Likely Covered Fossil Sources (EPA 
does not identify these units as affected EGUs). 

25 See EPA, kWh sales by state, EPA-HQ-OAR-2013-0602-0588; GHG Abatement Measures, Chapter 5 
Supporting Data & Analysis, Scenario I, "Sorted_ by_ State" worksheet, cell E 1077. 

26 EPA 's goal calculation for Alaska reduces in business as usual generation from affected EGUs by 
744 GWh due to enforceable EE programs. 744 GWh is 20.5% of the 3,637 GWh of business as usual sales that 
EPA forecasts for Alaska's affected EGUs in 2030. Nationally, EPA believes 11.14% of affected EGU generation 
may be avoided through EE programs. See GHG Abatement Measures TSD, Chapter 5 Supporting Data & Analysis, 
Intermediate Data at line 7 and ReITables at E35; Goal Computation TSD, Appendix 7 (reporting 2012 generation 
from affected EGUs); GHG Abatement Measures TSD, Chapter 5 Supporting Data & Analysis, Sorted by Variable 
at V22 I (stating EE goals as a cumulative percent of business as usual retail sales). 

27 The "affected EGUs" in Alaska are all owned by vertically integrated cooperative or municipal utilities, not 
investors. Fairbanks ratepayers may bear the greatest compliance costs in Alaska. The RCA regulates electric 
utilities according to traditional economic ratemaking principles - requiring that reliable service is provided at just, 
reasonable, non-discriminatory rates . AS 42.05 .431. Utilities, under RCA oversight, must apportion charges to their 
respective customer classes according to the "cost causer-cost payer" principle. 3 AAC 48 .510. A major compliance 
cost for Alaska would be replacing the coal generation supplying GVEA customers - implementing the re-dispatch 
building block. The cost-causer, cost-payer standard would assign these costs to GVEA customers. Assigning the 
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compliance costs to other entities or utilities would effectively be a cross-subsidy to supply energy to GVEA's 
customers. 

28 EIA, Electricity Data Browser, Average Retail Price of Electricity, available at 
http://www.eia.gov/electricity/data/browser. 

29 Alaska Energy Authority, Power Cost Equalization Program Statistical Data by Community: July 1, 2012 
to June 30, 2013, at 98 (February 2014), available at 
http://www.akenergyauthority.org1PDF%20files/pcereports/FY13 Statistica!RptComt. pdf (PCE Report) . Power costs 
$2.16 per kWh in Lime Village. PCE Report at 98. But even in hub villages and urban areas, electricity is 
considerably more expensive than elsewhere in the country. For example, power costs $0.40 per kWh in Nome and 
$0.58 in Fort Yukon. PCE Report at 57, 119. The weighted average cost of power in Anchorage, Fairbanks, and 
Juneau is approximately $0.1482 per kWh. See Order U-14-080(1), Order Issuing Notice of Proposed Base Amount 
for Power Cost Equalization Calculations, Setting Comment Deadline, Scheduling Hearing, Addressing Statutory 
timeline, Designating commission Panel, and Appointing Administrative Law Judge, at Appendix A (RCA May 19, 
2014). 

30 GVEA, Tariff Advice Letter No. 257-13 at Exhibit 2 (Nov. 25, 2014) available at 
http: //rca.alaska.gov/RCA WebNiewFile.aspx?id=E58CA 758-B2E4-43E2-BCD7-55EOCF5C8B77) (T A257-13) 
(reporting the cost per net kWh of generation by source). 

31 The CEMS on Unit I reports an emission rate of3 ,521 lbs/MWh for the 27 MW EGU. GVEA anticipates 
an emission rate of about 2,666 lbs/MWh for the 52.5 MW Unit 2. See GVEA Supplemental Response, RCA Docket 
1-14-007, Exhibit B-1 (Oct. 31, 2014). EPA calculated the weighted average emission rate for all affected EGUs in 
2012 at 1,368 lbs/MWh. Goal Computation TSD, Appendix 5, at 26. 

32 See supra note 13 and accompanying text. 

33 GVEA Rates/Billing, http: //gvea.com/rates/rates (last visited Jan. 12, 2015) (GVEA's average residential 
customer pays $142.26 each month for approximately 600 kWh of electricity). 

34 "Compliance flexibility" has been a central theme in EPA's presentation of this proposed rule. See EPA 
Fact Sheet: Clean Power Plan, Flexible Approach to Cutting Carbon Pollution (available at 
http ://www2.epa.gov/si tes/production/files/2014-05/documents/20140602fs-plan-flexibilty. pdf); Proposed Rule, 79 
Fed. Reg. at 34,897/ 1-34,898/ 1. 

35 EPA proposes to allow states to select which measures will be used to reduce carbon emissions from 
"affected EGUs" in their states. States do not have to use the building blocks in the proportion reflected in the goal 
calculations and may use measures other than those EPA identifies as BSER. Proposed Rule, 79 Fed. Reg. at 
34897 /1-2 . EPA also believes that by applying a "conservative" level of stringency for each building block in the 
goal calculation, room remains for states to pursue some building blocks more aggressively than reflected in state 
goals . Proposed Rule, 79 Fed. Reg. at 64896/3 64893/2. 

36 Proposed Rule, 79 Fed. Reg. at 34897/2. EPA believes that the "glide path" introduced in the October 
NODA would increase the timing flexibility. 

37 Proposed Rule, 79 Fed. Reg. at 34897 /2. The choice of a mass or rate-based goal involves trade-offs - the 
mass-based goal simplifies accounting for emissions while a rate-base goal allows for growth in demand. See 
Proposed Rule, 79 Fed. Reg. at 34894/1 . 

38 

39 

Proposed Rule, 79 Fed. Reg. at 34,897 /1-34,898/ 1. 

See e.g. Proposed Rule, 79 Fed. Reg. at 34891/3. 

40 Proposed Rule, 79 Fed. Reg. at 34897/2, 34904/2 "EPA is also proposing to allow states flexibility to 
define the trajectory of emission performance between 2020 and 2029, as long as the interim emission performance 
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level is met on a 10-year average or cumulative basis and the 2030 emission performance level is achieved."); 
Proposed Rule, 79 Fed. Reg. at 34951 /3 (proposed 40 CFR 60.5740(a)(3)(i))). 

41 Proposed Rule, 79 Fed. Reg. at 34835/1 ("Once the final goals have been promulgated, a state would no 
longer have an opportunity to request that the EPA adjust its CO2 goal."); but see Proposed Rule, 79 Fed. Reg. at 
34898 n. 269 (citing CAA §307(d)(7)B)) (EPA might consider changing state goals if the state presents information 
not available during the comment period). During the comment period, EPA placed the burden on states to 
demonstrate that its assigned goals were not achievable. EPA will only consider changing proposed goals in 
response to comments if a state affirmatively demonstrates an inability compensate for the impossibility to use a 
BSER measure with an alternative. Proposed Rule, 79 Fed. Reg. at 34835/1, 34893/ 1-2. 

42 See Proposed Rule, 79 Fed. Reg. at 34910/1 (BSER measures "reduce CO2 emissions from affected 
EGUs"); Proposed Rule, 79 Fed. Reg. at 34920/1 (noting that some CO2 emissions avoided through RE and EE 
measures "may be from non-affected EGUs" and seeking comment on how to account for that fact) ; Proposed Rule, 
79 Fed. Reg. at 34956 (emission standards include measures that avoid emissions from "affected sources"); State 
Plan Considerations TSD at 23 ("Some of the CO2 emissions avoided through RE and demand-side EE measures 
may be from non-affected EGUs . ... These dynamics may need to be addressed in a state plan when crediting or 
adjusting CO2 emission rates of affected EGUs based on the effects of RE and demand-side EE measures."); 
Proposed Rule, 79 Fed. Reg. at 34902/3-34903/3 (reasoning that RE and EE standards are "reasonably considered to 
be ' for ' affected sources if they would have an effect on affected sources, by, for example, causing reductions in 
affected EGUs' CO2 emissions by decreasing the amount of generation needed from affected EGUs"); EPA, Legal 
Memorandum at 78 n. 63 (reasoning that the beyond the unit measures "ultimately reduce emissions solely from 
regulated EGUs."). 

43 EPA discusses emissions trading as a compliance technique. Proposed Rule 79 Fed. Reg. at 34833/2, 
34837/ 1. However, given EPA's questions about how to account for reduced generation at non-affected EGUs, it 
seems that non-affected EGUs are beyond the scope of the trading program proposed by EPA. Also see Proposed 
Rule, 79 Fed. Reg. at 34848/2 (CO2 emission allowances for an emission trading program issued only to "affected 
EGUs"). Alaska requested an in-state REC option if the rule is applied here to capture emission reductions in rural 
communities and smaller fossil-fuel fired EGUs. See State of Alaska comment letter on Proposed Rule, at 47-48 
(Dec. I, 2014). 

44 Proposed Rule, 79 Fed. Reg. at 34897 /3 (EPA expects this flexibility to reduce the cost of achieving the 
state goals"); Jeffery Tomich, "MISO study suggests bigger is better when it comes to EPA carbon compliance" 
(Sept. 18, 2014); Proposed Rule, 79 Fed. Reg. at 34922/1 (multi-state plans may be used in "contiguous electric grid 
region"); Proposed Rule, 79 Fed. Reg. at 34900/3 (noting that multi-state plans are allowed "in recognition of the 
fact that electricity is transmitted across state lines, and that state measures may impact, and may be explicitly 
designed to reduce, regional EGU CO2 emissions."). 

45 

46 

See e.g. Proposed Rule, 79 Fed. Reg. at 34,836/2. 

Proposed Rule, 79 Fed. Reg. at 34893/1-2. 

47 Proposed Rule, 79 Fed. Reg. at 34,925/ 1-34926/1 (citing 40 C.F.R. §60.24(f)) . This general 11 I (d) 
implementing regulation, which EPA proposes to not apply to this proposed rule, implements the CAA directive that 
EPA " ... shall permit the State ... to take into consideration, among other factors, the remaining useful life of the 
existing source." Proposed Rule, 79 Fed. Reg. at 34,925/2; 42 U.S.C. 741 l(d)(I) . 

48 

49 

See supra notes 5-8; also see State of Alaska comment letter at 33-34. 

Proposed Rule, 79 Fed. Reg. at 34909. 

50 See Proposed Rule, 79 Fed. Reg. at 34921 /1 (noting that the agency does not intend limit the types of RE 
and demand-side EE measures and programs that can be included in a state plan, but conditioning that intent on the 
availability of supporting EM&V that is rigorous and complete). 

Page 14 of 19 
Observations Re. 111 (d) in Alaska 



5 I See State Plan Considerations TSD at 16 (noting that to be enforceable affected entities may have to 
voluntarily submit to state authority "pursuant to state statutory or regulatory authority specified in a state plan" and 
that new state legislation may be required to support state plans) Proposed 40 CFR 60.5740(a) (1 l)(i), Proposed 
Rule, 79 Fed. Reg. at 34952 (state plans must include supporting material demonstrating the state's legal authority to 
carry out each component of its plan). 

52 State Plan Considerations TSD at 15-16. 

53 Proposed Rule, 79 Fed. Reg. at 34901/1 ("The EPA is proposing that all measures relied on to achieve the 
emission performance level be included in the state plan, and that inclusion in the state plan renders those measures 
federally enforceable."); also see State Plan Considerations TSD at 17 n. 17 ("We note that under the CAA, 
measures included in an approved 11 l(d) state plan would be federally enforceable by EPA, and that citizens would 
also have the ability to file citizen suits to compel enforcement of state plan obligations under CAA Section 304 ( 42 
U.S. Code Section 7604).") 

54 

55 

56 

57 

See State of Alaska comment letter on Proposed Rule (Dec. 1, 2014). 

See infra Part IV.B. 

See State of Alaska comment letter on Proposed Rule, at 12-26. 

See State of Alaska comment letter on Proposed Rule, at 12-26. 

58 See Chugach Response, RCA Docket I-14-007, at 6-7 (illustrating a 5 percent reduction in retail 
consumption from 2002 to 2013 and a 7 percent reduction for all Railbelt utilities since 2000). 

59 Peter Behr and Hannah Northey, E&E, EnergyWire, GRID: Computer models contest EPA Clean Power 
Plan's reliability impacts. (Dec. 17, 2014) available at http://www.eenews.net/stories/1060010675; Senate and 
House Energy Committees letter to FERC Chair Lafleur (Nov. 24, 2014) available at 
http://www.energy.senate.gov/public/index.cfm/files/serve?File _id=7cff8e3e-76fb-4a4 l -9 l c6-
e7b2c692e8ed&utrn_source=&utm _ medium=email&utm _ campaign= l l 755; NERC, "Potential Reliability Impacts 
ofEPA's Proposed Clean Power Plan: Initial Reliabity Review, at 2, 27 (Nov. 2014); FERC Commissioner Moeller 
letter to EPA Administrator McCarthy (Dec. I , 2014 ). 

60 

61 

Proposed Rule, 79 Fed. Reg. at 34900/1; 34890/2. 

Behr, GRID: Computer model (Dec. 17, 2014). 

62 EPA, Regulatory Impact Analysis for the Proposed Carbon Pollution Guidelines for Existing Power Plants 
and Emission Standards for Modified and Reconstructed Power Plants, at ES-15 n.7 (June 2014) (noting EPA's lack 
of information regarding impacts in Alaska and Hawaii); Id. at 3-46 (noting that 1PM does not account for costs or 
benefits of Proposed Rule in Alaska) ("RIA"). But the agency included a goal for Alaska in the proposed rule, so 
presumably our challenges are among those that the agency concluded could be resolved "through standard 
reliability planning processes." 

63 Proposed Rule, 79 Fed. Reg. at 34899/3 and n. 271. EPA relies on the 1PM analysis to support its 
evaluation of re-dispatch. Proposed Rule, 79 Fed. Reg. at 34864/2-2 The 1PM "assumes that adequate transmission 
capacity is available to deliver any resources located in, or transferred to, the region." RIA at 3-32. 

64 

65 

66 

67 

Resource Adequacy and Reliability TSD at 5. 

Resource Adequacy and Reliability Analysis TSD at 5; RIA 3-32. 

Resource Adequacy and Reliability Analysis TSD at 5. 

RIA, 3-26 
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68 

69 

Proposed Rule, 79 Fed. Reg. at 34900/1 ; Resource Adequacy and Reliability TSD; RIA 3-33. 

RIA 3-32-33. 

70 Proposed Rule, 79 Fed. Reg. at 34864/1 ("planners have repeatedly demonstrated the ability to 
methodically relieve bottlenecks and expand capacity"). By contrast, EPA concludes that the cost of expanding 
natural gas infrastructure is cost prohibitive for integrating new NGCC capacity. Proposed Rule, 79 Fed. Reg. at 
34877/ 1. 

71 See Behr, GRID: Computer Models. EPA prioritized the amount of emission reductions, the cost of 
achieving those reductions, and the promotion of technology implementation ahead ofreliability and resource 
adequacy. Proposed Rule, 79 Fed. Reg. at 34890/2. 

72 Bill White, Guide to Alaska natural gas projects (September 10, 2014) available at 
http://www.arcticgas.gov/guide-alaska-natural-gas-projects#lng (describing natural gas projects as "epic.") 

73 See Alaska Comments at 13-17. EPA calculated Alaska's goal based on the assumption that all generation 
at the Healy Power Plant could be displaced by NGCC generation. The NGCC EGUs that EPA's goal computation 
assumes can replace Healy's 80MW of coal generation are located more than 200 miles south of Healy, beyond the 
other end of the Alaska Intertie. The Alaska Intertie is already generally operated at capacity to deliver hydroelectric 
and natural gas generation to GVEA's customers in the Fairbanks load area. 

74 Alan Baily, EPA emission rule comes under scrutiny: Utilities say one size fits all approach to regulating 
power plant CO2 emissions may not work in Alaska's unique situation, 19 Petroleum News 47, at 7 (Nov. 23, 2014). 

75 See GVEA Supplemental Response, Exhibit D, RCA Docket I-14-007 (Oct. 31, 2014) (GVEA anticipates 
retiring around 200MW of generation capacity in the Fairbanks area by 2027). 

76 Also, the Clean Air Act requires that a BSER determination "account" for energy requirements . 42 USC 
§741 l(a). For this rulemaking, EPA determined that "energy requirements" includes the reliability of electric service 
and the ability to meet demand. Proposed Rule, 79 Fed. Reg. at 34,879/3. 

77 Letter from Fred Upton, Ed Whitefield and Lisa Murkowski to Cheryl A. Lafleur, Chairman, Federal 
Energy Regulatory Commission (Nov. 24, 2014). 

78 Proposed Rule, 79 Fed. Reg. at 34934 ("Under Option 1, average nationwide retail electricity prices are 
projected to increase by roughly 6 to 7 percent in 2020 relative to the base case, and by rough 3 percent in 2030 
(contiguous U.S.). Average monthly electricity bills are anticipated to increase by roughly 3 percent in 2020, but 
decline by approximately 9 percent by 2030. This is a result of the increasing penetration of demand-side programs 
that more than offset the increased prices to end users by their expected savings from reduced electricity use."); 
Proposed Rule, 79 Fed. Reg. at 34934/3-34935/1 (" The EPA projects that the annual incremental compliance cost 
of Option I is estimated to be between $5.5 and 7.5 billion in 2020 and between $7.3 and 8.8 billion (2011$) in 
2030."); also see RIA Chapter 3. 

79 

80 

81 

82 

Proposed Rule, 79 Fed. Reg. at 34935/1. 

Proposed Rule, 79 Fed. Reg. at 34934/3-34935/1 . 

Behr, GRID: Computer Models. 

See EPA Legal Memorandum at 3 7 

83 Proposed Rule, 79 Fed. Reg. at 34879 n. 195 ; also see EPA Legal Memorandum at 39; Proposed Rule for 
New EGUs, 79 Fed Reg. at 1467. 

84 Proposed Rule for New EGUs, 79 Fed Reg. at 1464/2. 
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85 

86 

87 

88 

42 USC §7411 (a). 

Proposed Rule, 79 Fed. Reg. at 34879/2; 34890/2. 

Proposed Rule for New EGUs, 79 Fed Reg. at 1462/1. 

Proposed Rule, 79 Fed. Reg. at 34956/1. 

89 For example, EPA declines to issues standards of performance for oil-fired stationary combustion turbines, 
in part because they "are typically used only in areas that do not have reliable access to pipeline natural gas for 
example, in non-continental areas." Proposed Rule for Modified and Reconstructed EGUs, 79 Fed. Reg. at 34973 . 

90 Proposed Rule for New EGUs, 79 Fed. Reg. 1430, 1446 n. 83 (Jan. 8 2014); Proposed Rule for Modified 
and Reconstructed EGUs, 79 Fed. Reg. 34,960, 34,973 n. 65 (June 18, 2014). 

91 RIA at 3-46 ("IPM does not represent electricity markets in Alaska, Hawaii, and U.S. territories outside the 
contiguous U.S. and therefore the costs and benefits that may be expected from the proposed rule in this states and 
territories are not accounted for in the compliance cost modeling."); RIA ES-15 n. 7 ("We do not have emission 
reduction information or air quality modeling available to estimate the air pollution health co-benefits in Alaska and 
Hawaii anticipated from implementation of the proposed guidelines."). 

92 Upgrading the transmission system to create sufficient capacity could cost in excess of $400 million. 
Premature retirement of the Healy units would involve approximately $450 million in stranded capital costs and 
remaining loan principal payments. Also, because coal is some ofGVEA's cheapest power, replacing generation 
from Healy generation would result in additional variable (e.g. fuel) costs - approximately an additional $47 million 
in 2020 and $61 million annually by 2030. H. Dale LLC, Stranded Cost Calculations for Healy Unit 1 and Unit 2 
(Sept. 2014) (Attachment B). Although EPA believes that coal units retiring because of the CPP will be older (and 
therefore mostly or completely depreciated), Healy Unit 2 is essentially a new coal unit. It has not yet operated 
commercially and GVEA has not yet recovered the cost. See Resource Adequacy and Reliability Analysis TSD at 5. 

93 In 2013, GVEA sold 286,768 MWh to 38,163 residential customers, for an average of7,514.3 kWh per 
residential customer. In the same year, GVEA reported recovery of $65,591 ,575 from residential customers, an 
average of $1,718.72 per customer. At an estimated $0.06/kWh to comply with the proposed 111 ( d) rule, this would 
yield an annual increase of $450.86 to average residential electric bills . 

94 GHG Abatement Measures TSD 2-33 , 2-36; Sargent & Lundy, LLC, Coal-Fired Power Plant Heat Rate 
Reductions: Final Report at 1-1 (Jan. 22, 2009). 

95 

96 

97 

98 

GHG Abatement Measures TSD at 2-36 n. 31. 

Proposed Rule, 79 Fed. Reg. at 34,859. 

GHG Abatement Measures TSD at 2-23. 

GHG Abatement Measures TSD at 2-23. 

99 GVEA Response, at 2 and Exhibit A, RCA Docket I-14-007 (Oct. 16, 2014); GVEA Supplemental 
Response at 2, 5 and Revised Exhibit A-1, RCA Docket I-14-007 (Oct. 31 , 2014). 

JOO GVEA Supplemental Response, Revised Exhibit A-1, RCA Docket I-14-007 (Oct. 3 I , 2014). 

101 See Proposed Rule, 79 Fed. Reg. at 34,859 n.111 ; Sargent & Lundy at 5.1 (noting that emission control 
technologies can consume large amounts of auxiliary power); Consent Decree, United States v. Golden Valley Elec. 
Ass 'n, Inc ., No. 4: 12-cv-00025- RRB ifif59-63 (D. Alaska 20 I 2) ("GVEA Consent Decree"). 

102 GVEA Supplemental Response, Revised Exhibit A-1 , RCA Docket I-14-007 (Oct. 31, 2014); GVEA 
Consent Decree. 
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103 GVEA Supplemental Response, Revised Exhibit A-1, RCA Docket I-14-007 (Oct. 31, 2014); GVEA 
Consent Decree. 

104 

105 

106 

Proposed Rule for Modified and Reconstructed EGUs, 79 Fed. Reg. at 349817/3. 

See Utility Air Regulatory Group v. EPA, 134 S.Ct. 2427, 2444 (2014). 

Id. at 2444-2446. 

107 See Proposed Rule, 79 Fed. Reg. at 34924/2; Questions Concerning EPA's Proposed Clean Power Plan and 
other Grid Reliability Challenges: Hearing on FERC Perspective Before the Subcomm. on Energy and Power of the 
H. Comm. on Energy and Commerce, 113th Cong. (2014) (written testimony of Tony Clark, Commissioner, Federal 
Energy Regulatory Commission) ("if states agree to play by the EPA's rules, they are ceding ultimate authority of 
the regulation of their state's public utilities and energy development to the EPA"). EPA acknowledges that the 
BSER measures include the same measures typically addressed in state energy policy. Proposed Rule, 79 Fed. Reg. 
at 34924/2 ("many of the decisions that states will make while developing compliance approaches are fundamentally 
state decisions that will have impacts on issues important to the state, including cost to consumers and broader 
energy policy goals ."). 

108 Proposed Rule, 79 Fed. Reg. at 34917/3; State Plan Considerations at 3, 13 (allowing states to assign 
compliance responsibilities to entities other than emission sources "provides states with broad discretion to develop 
plans that best suit their circumstances and policy objectives.") . 

109 Proposed Rule, 79 Fed. Reg. at 34901 /1 {"The EPA is proposing that all measures relied on to achieve the 
emission performance level be included in the state plan, and that inclusion in the state plan renders those measures 
federally enforceable."); State Plan Considerations at 17 n. 17 (citing 42 USC §7604); Proposed Rule, 79 Fed. Reg. 
34954/1 (Proposed 40 CFR §60.5785) ("State plans can only be revised with approval by the Administrator."); 
Proposed Rule, 79 Fed. Reg. 34917 /1 ("If the state wishes to revise enforceable measures in its approved state plan, 
the EPA proposes that the state must submit the revised enforceable measures to the EPA and demonstrate that the 
revised set of enforceable measures in the modified plan will result in emission performance at affected EGUs that is 
equivalent to or better than the level of emission performance required by the original state plan."). 

110 AS 44.99.115. 

Ill EIA, Electricity Data Brower: Net generation for electric power, annual, available at 
http://www.eia.gov/electricity/data/browser (select "net generation" data set, filter for "electric power" and Alaska) 
(reporting net electric generation of 1426GWh from hydroelectric, 1442GWh from other renewable energy 
resources, and 5964GWh from all fuels for Alaska in 2013). 

11 2 The 167GWh includes: 21MWh ofHEA consumer generation; l,241MWh from Delta Wind; 71,009MWh 
from Eva Creek Wind; 45,460MWh from Fire Island; 159MWh from GVEA SNAP solar and wind; 46,319MWh 
JBER landfill gas; 2,982MWh from South Fork hydro. EPA did not include hydroelectric in the 2012 baseline; but 
new and incremental hydroelectric may be used for compliance. See Proposed Rule, 79 Fed. Reg. at 34867/ 1-2; 
GHG Abatement Measures at 4-5. EPA likely considers landfill gas a RE resource eligible for compliance credit. 
See RIA at 6A-5; EPA, Alternative RE Approach TSD at 3 n.6; Proposed Rule, 79 Fed. Reg. 34843-34844 n. 30. 

113 See AEA, Renewable Energy Atlas of Alaska: A Guide to Alaska's Clean, Local, and Inexhaustible Energy 
Resources at 18 (April 2013) available at www.akenergyauthority.org/PDF%20fi1es/2013-RE-Atlas-of-Alaska­
final.pdf ("Renewable Energy Atlas"); GVEA Response, RCA Docket I-14-007 at 4 (Oct. 16, 2014); HEA 
Response, RCA Docket I-14-007 at 6 (Oct. 16, 2014); ML&P Response, RCA Docket I-14-007 at 4 (Nov. 3, 2014); 
Chugach Response, RCA Docket I-14-007 at 4-5 (Oct. 31, 2014). 

114 Chugach Response, RCA Docket I-14-007 at 6-7 (Oct. 31, 2014); GVEA Supplemental Response, RCA 
Docket I-14-007 at 4 (Oct. 31 , 2014). 
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I IS See e.g. State Plan Considerations TSD at 23 (noting that states must distinguish between RE and EE 
measures that avoid CO2 emissions from an affected EGU versus a non-affected EGU). 

116 See Alaska comment Jetter at 33-34; also see e.g ., Denali Commission Annual Performance Report (APR) 
Fiscal Year 2011, at 14 (identifying 134 ton reduction in CO2 emissions during the first four months of operation 
after upgrade of the Kwethluk Power Plant). 

11 7 Bill White, Guide to Alaska natural gas projects (September 10, 2014) available at 
http://www.arcticgas.gov/guid-alaska-natural-gas-projects#lng. 

11 8 Alaska Energy Authority, Pre/Post - Watana Transmission Study Draft Report (March 17, 2014) ("Watana 
Transmission Study") . 

119 EPA, Legal Memorandum at 43 . 

120 EPA, GHG Inventory, EPA-HQ-OAR-2013-0602-0557, at ES-5; Center for Climate Strategies, Alaska 
Greenhouse Gas Inventory and Reference Case Projections, 1990-2020 at v (July 2007). 

121 According to EPA, in 2012 Alaska's electric utility sector generated approximately 6,898GWh. See EPA, 
kWh sales by state, EPA-HQ-OAR-2013-0602-0588. The net output of the "affected EGUs" identified by EPA in 
2012 was 3, l 62GWh. See 2012 unit level data using eGrid. 
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9 NMA. 
Electricity Grid Reliability: Close to the Edge 
Harsh Winter Exposes Threats from EPA Policies 

As U.S. Environmental Protection Agency (EPA) regulat io ns force more 
coal based power plants to close, Americans will pay more for their power and heat according 

to utility executives. Recent harsh weather exposed the threat from EPA's rules-a less diverse, less reliable and 

more expensive electricity supply. 

W inter 2013- 14: A W arni ng Signal 

Electricity consumers in nearly every region of the 

United States this w inter experienced calls from 

e lectric uti lities to turn down their thermostats and 

turn off their lights because t he power supply system 

was being stretched to its limits. Despite their efforts, 

customers wi ll be receiving higher electric and heating 

bi lls in the future. 

According to Federal Energy Regulatory Commission 

acting Chairman Cheryl LaFleur the electricity grid was 

"close to the edge "of breaking. Her colleague, 

Commissioner Phill ip Moeller, has said that "the power 

grid is now already at the limit" with so many 

retirements of coal base load power plants as a result 

of EPA ru les. Power company executives warn that 

futu re EPA rules for greenhouse gases wi ll make 

matters even more precarious and expensive . 

Nat ural Gas Pr ices Soar 
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SOURCE: U.S. Federal Energy Regulatory Commission analysis o( ICE data. 

The Cost of EPA Bringing the Grid to the Edge 

The Department of Energy estimates t hat EPA rules that 

take effect next year wi ll force several hundred coal­

based e lectricity plants to close-plants that have the 

capacity to power and heat 32 mi ll ion homes. Pending 

EPA ru les for greenhouse gases could close another I 00 

power plants.This past winter provided a preview of the 

future if EPA continues with extreme regulations: 

• With fewer coal e lectricity plants ava ilable due to 

retirements, demand for natural gas reached record 

levels to heat homes and generate e lectricity. 

Natural gas prices spiked to as much as $ I 23 per 

mi ll ion Btu (compared to $3 to $5 per mi ll ion Btu 

on a normal day). 

• Electricity prices reached record levels soaring as 

high as $2,000/MWh in some regions. The prime 

factor leading to high electric prices in the East and 

Midwest was historically high natural gas prices. 

• Coal base load electricity ava ilabi lity and reliabi lity 

exceeded natural gas, wind and solar generation. 

Many coal plants that are being forced to close next 

year due to EPA regulations were run ning at 90 

percent of their capacity. 

• Future EPA regulations could force additional coal 

plant closures that wi ll lead to both greater e lectric 

reliability deficiencies and higher costs for consumers. 

• The closure of add itional coal base load power 

plant wil l force more frequent choices between 

committing natural gas to generating e lectricity or 

heating homes. 

IO I Constitution Avenue N.W. I Suite 500 East I Washington. DC 2000 I I 202. 463 . 2667 I www.nma.org 
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What Experts Are Saying About Electricity Reliability and Affordability 

"EPA rules . .. will lead to higher prices and less reliable 

service over time. As a result of the US EPA 's mercury 

and air toxic standards, on estimated 376 cool-based 

units will close in 38 states over the next three to f,ve 

years-nearly I 7 percent of our notions cool fieet's 

capacity. And, there ore additional EPA rules being 

considered that could hove similar impacts on the fieet." 

-Anthony Alexander, CEO, First Energy, 

April 8, 2014 

"Our latest winter exposed on increasingly fragile 

balance of supply and demand in many areas. Prices at 

times were extraordinarily high [ and) consumers are 

now beginning to receive utility bills that in some coses 

ore reportedly several times what they paid during 

similar periods in previous years. The experience of this 

winter strongly suggests that ports of the notion's bulk 

power system ore in a more precarious situation than I 

hod feared in years post." 

- Philip D. Moeller, commissioner, Federal Energy 

Regulatory Commission.April I 0, 2014 

"Cool and nuclear plant availability for exceeded gos­

f,red plant, wind, and solar availability and provided 

much needed system stability and reliability during 

emergency conditions. The unreliability of gos, wind, and 

solar provided the lesson that fuel diversity is needed for 

reliability as well as for other policy reasons." 

- John Sturm.Alliance for Cooperative Energy 

Services. April I, 2014 

"Because less expensive cool generation is retiring and 

in port is being replaced by demand response or other 

potential high energy cost recourses, excess generation 

will narrow and energy prices could become more 

volatile due to the increasing reliance on natural gos for 

electricity generation." 

- Michael Kormos, PJM Interconnection, 

April I, 2014 

"It become clear that we ore having to make a choice in 

the winter between committing natural gos resources to 

generating electricity or to heating homes. Right now, we 

cannot do both. Given the number of additional base 

load generating units that will be retired in the next I 4 

months, we face a very real possibility that we will hove 

to make that choice more o~en in the future ." 

- Nick Akins, CEO, American Electric Power, 

April I 0, 20 14 

A common sense approach to grid reliability supports a balanced energy portfolio 

with coal, which generates more than 40 percent of our electricity-more than any 

other source in the U.S. today. 

IO I Constitution Avenue N.W. I Suite 500 East I Washington, DC 2000 I I 202. 463. 2667 I www.nma.org 
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March 12, 2015 

Senator Cathy Giessel 
Chair, Senate Resources Committee 
State Capitol #427 
Juneau, Alaska 99801 

Dear Senator Giessel: 

The Alaska Railbelt Cooperative Transmission and Electric Company (ARCTEC) 
appreciates your sponsorship of SB 57 Clean Air Act Plan, and supports its 
passage. 

Created in 2011, ARCTEC consists of four Railbelt utilities working collectively to 
solve the Railbelt's energy needs and challenges. The current members of 
ARCTEC are Chugach Electric Association, Matanuska Electric Association , 
Seward Electric System, and Golden Valley Electric Association. 

The proposed suite of green house gas rules by the Environmental Protection 
Agency (EPA) creates great uncertainty. Alaska is unique, and the EPA's 
proposed rules do not properly fit Alaska's generation and transmission system. 
The rule will negatively impact Alaska's electricity consumers. The EPA's target 
reduction for Alaska is 26 percent. This is unrealistic and is based on flawed 
assumptions. 

ARCTEC members understand the value of reducing carbon emissions. As you 
know, some Railbelt utilities have recently constructed new power plants. These 
are among the most advanced generators with the best available control 
technology that exists today. However, the EPA's proposed rule on regulating 
carbon dioxide emissions from existing power plants could force electric 
cooperatives to abandon their generation investments, unnecessarily increase 
electricity rates if forced to switch from lower cost energy to more expensive 
alternatives, and create grid instability. 

Upon the EPA's finalization of this rule, the Alaska Department of Environmental 
Conservation (ADEC) will have to create a state implementation plan. While 
ADEC continues to work with the EPA on understanding Alaska's unique 
generation and transmission circumstances, SB 57 strengthens Alaska's 
position. 



SB 57 sets parameters on that implementation plan which protect Railbelt 
ratepayers. As you know, electric cooperatives are charged with providing 
reliable, affordable power. Without the safeguards in SB 57, ARCTEC is 
uncertain if Alaska will be able to meet the EPA's target. 

Very truly yours , 

David Gillespie 
Chief Executive Officer, 
Alaska Railbelt Cooperative Transmission and Electric Company 



Vivian Stiver 

Subject: FW: Please reject SB 57 

---·-----------·----· -·------·--· ---
From: Robin Farsi 
Sent: Tuesday, March 17, 2015 12:35 PM 
To: Lynne Smith 
Subject: FW: Please reject SB 57 

From: sharon whytal [mailto:swhytal@alaska .net] 
Sent: Tuesday, March 17, 2015 12:15 PM 

To: Sen . Click Bishop; Sen. Peter Micciche; Sen. Lyman Hoffman; Sen. Bert Stedman; Sen. Dennis Egan 
Subject: Please reject SB 57 

Honorable legislators, Member of the Special Committee on Energy, 

Regarding the EPA's Clean Power Plan, I am concerned now about SB 57--the EPA CPP has been legally 
tested, and is moving forward! As I understand it, "the final rule for the plan is due out this summer or early fall 
and the intent of the program is to put the states in charge of implementation. It also includes a flexible timeline 
for states to follow for submitting plans to the agency. Plans are due in June 2016, with the option to use a two­
step process for submitting final plans if more time is needed." 

Now, SB 57 has been introduced, and tells the state Department of Environmental Conservation that it cannot 
prepare a unique, state specific implementation plan. SB 57 would prohibit our utilities and regulators from 
having a seat at the table to craft a solution specific to these unique circumstances. SB 57 employs generic 
language from the American Legislative Exchange Council (ALEC), a corporate organization funded largely by 
the billionaire Koch Brothers. This language is not Alaska specific. In fact, it has been used in several other 
states. The generic nature of SB 57 undercuts the argument that Alaska should be treated differently as a state 
with unique needs. Our very unique energy situation in Alaska calls for a state-specific plan. Alaskan utilities 
and regulators should be driving the process of implementation, not the federal government. 

You, our state legislature is in the process of adopting an Arctic policy for Alaska, and staking a leadership role 
in Arctic issues for America. Alaska has made great strides in energy efficiency and renewable energy 
promotion. As an arctic state in an arctic nation, Alaska should recognize the need for a collaborative plan that 
curbs dangerous greenhouse gas emissions. We should be at the table as leaders. 
PLEASE do not allow SB 57 to thwart this important process that is already underway-

Sincerely, 
Sharon Whytal 
Homer,AK 
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Vivian Stiver 

Subject: FW: HB 57 

From: PAUL MORLEY [mailto:Paul.Morley@matsukl2.us] 
Sent: Monday, March 16, 2015 5:16 PM 
To: Sen. Peter Micciche 
Subject: HB 57 

Senator Micciche, 

Please do not support SB 57, a bill which would prohibit Alaska from crafting a state-specific implementation 
plan to meet the emission reduction targets in the Environmental Protection Agency Clean Power Plan (EPA 
CPP). Passage of SB 57 would also invite the Federal government to craft a program for Alaska. 

The state legislature is in the process of adopting an Arctic policy for Alaska, and staking a leadership role in 
Arctic issues for America. Alaska has made great strides in energy efficiency and renewable energy promotion. 
As an arctic state in an arctic nation, Alaska should recognize the need for a collaborative plan that curbs 
dangerous greenhouse gas emissions. We should be at the table as leaders. 

This proposed bill should be troubling to all Alaskans. Our very unique energy situation in Alaska calls for a 
state-specific plan. Alaskan utilities and regulators should be driving the process of implementation, not the 
federal government. 

Thank you for your thoughtful consideration on this matter, 

Paul Morley, high school teacher, Palmer, AK 

Disclaimer Notice: This email and any attachments to it may be confidential and are intended solely for the use 
of the individual to whom it is addressed. Any views or opinions expressed are solely those of the author and do 
not necessarily represent those of the Matanuska-Susitna Borough School District. If you are not an intended 
recipient for this email, you are hereby notified that this is not a waiver of confidentiality and that you must not 
take any action based upon its contents, and any dissemination, distribution, or copying of this information is 
strictly prohibited. 



If you believe you have received this information in error, please notify the sender immediately by reply email 
and immediately delete this message from your system. 
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Ned Rozell 
March 8, 2015 
Main Image: 
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Main Image Caption: 
A hikers walks a packed trail near the Mountain Vista parking area. The first 12 miles of Denali 
Park Road opened to motorists in Denali National Park recently. 

Fairbanks air turns bitter every winter as Alaskans fill it with wood smoke and other things, but just 
down the road Denali National Park has the clearest air measured among America's monitored 
national parks. 

Scientists at Colorado State University have taken a close look at Denali air as captured near the 
park entrance. A monitor there pulls air through a set of four filters, getting samples every third 
day. A park employee then mails the filters to the Lower 48. 

Postdoctoral fellow Qijing Bian and her advisor Sonia Kreidenweis studied the particles less than 
2.5 micrometers in size trapped at the Denali station from 1988 to 2013. It takes dozens of specks 
that size to bridge the width of a human hair, but they combine to reduce visibility and are small 
enough to make it past our noses into our lungs. Due to its temperature inversions and 100,000 
people staying warm in the subarctic, Fairbanks has a problem with a buildup of PM (particle 
matter). 

Denali is squeaky clean by comparison, but Bian found a few invaders that drifted through the 
gates. 

Bits of burned tundra and trees show up in the filters in summertime, especially years such as 
2004, when wildfires burned an area in Alaska the size of Vermont. 

Sea salt from the northwest coast and other areas finds its way to the park in winter, when there 
are high winds, low temperatures and some open water. 

In spring, the samples show a "bromine explosion" Bian said he thinks is due to a natural process. 
It happens like this: When sunshine returns to the far north, it reacts with the salt in sea ice, frost 
flowers and snow, releasing molecules of bromine monoxide. Bromine monoxide can react with 
gaseous form of mercury to create a toxic product that falls out on land. It can also destroy ozone 
molecules , but the amounts Bian detected are too small to worry about. 

In April, May and June, the Denali sensor captures a good amount of dust that carries iron and 
silicon . UAF's Cathy Cahill once traced these specks to giant windstorms in the Gobi Desert. 
Rivers of wind carry the dust over the Pacific, where some of it rains out over Alaska. 

Denali's air sensor also tastes industrial pollution that is probably from Russia and northern 
Europe. Bian saw copper and lead that she said she thinks is from Norilsk, Russia. Even though 
Norilsk is farther from Denali Park than Denali Park is from Denver, springtime air masses carry 
Norilsk's pollution along the top of the globe. 
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Bian said heavy metals seem to have decreased from 1988 to 2013, possibly because of better 
emission controls at metal-processing facilities in Norilsk, considered the most polluted city in 
Russia. 

But even with a few dirty particles, Denali air is good stuff. In a 2013 report on air quality in 
national parks, Denali was the only park in the country with visibility rated "in good condition," 
while 156 others warranted "moderate concern" and 189 "significant concern." 

Alaskans can see just how lucky we are when Denali is visible from Fairbanks or Anchorage, each 
more than 100 miles from the mountain. 

Ned Rozell is a science writer with the University of Alaska Fairbanks Geophysical Institute. Used 
with permission. 
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