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STATE CAPITOL 
P. O. Box 110001 

juneau , AK 9981 I -000 I 
907-465-3500 

rax: 907-465-35 32 

January 28, 2016 

T he Honorable Kevin Meyer 
President of the Senate 
Alaska State Legislature 
State Capitol, Room 111 
Juneau, AK 99801 -1182 

Dear President Meyer: 

Governor Bill Walker 
STATE OF ALASKA 

5 50 West Seventh Avenue. Suite I 700 
Anchorage. AK 99501 

907-269-7450 
fax 907-269-746 1 

www.Gov.Alaska.Gov 
Governor@Alaska.Gov 

Under the authority of Article III, Section 18 of the Alaska Constitution, I am transmitting a bill 
relating to the nomination of state water as "outstanding national resource water," also known as 
"Tier 3" water. Once a water body is designated as a Tier 3 water, the only additional pollutants 
from wastewater discharges that can be added to that water are temporary and limited. There is 
currently no Tier 3 water in Alaska. 

The bill would add a new section, AS 46.03.085, authorizing the Department of Environmental 
Conservation (DEC) to collect nominations of state water for Tier 3 status and compile a list of 
nominated water for transmittal to the Legislature. The bill also would clarify that legislative action 
would be required to formally designate a body of water as a Tier 3 water. 

The Clean Water Act requires states to implement a procedure for Tier 3 designation. D E C does 
have the authority to set quality and purity standards under AS 46.03.080 and has the technical 
expertise to analyze whether or not a water body meets the criteria for extra protection under T ier 3 
status. However, currently there is no provision in the Clean Water Act for reversing a Tier 3 
designation. Thus, such a designation has the potential to permanently limit development. Given the 
far-reaching consequences, the final authority for designation should rest with the Legislature and 
not with D EC. 

I urge your prompt and favorable action on this measure. 

Sincerely, 

'lJ,d/P~ 
Bill Walker 
Governor 

Enclosure 



SB163-Natl. Res. Water Nomination/Designation 
Sponsor Statement 

SB 163 "An act relating to the nomination and designation of state water as outstanding national 

resource water; and providing for an effective date." 

Senate Bill 163 (SB 163) creates a process for water in Alaska to be designated as an Outstanding 

National Resource Water (ONRW) . The purpose of an ONRW - or Tier 3 - designation is to offer 

special protection for waters of "exceptional recreational or ecological significance." Once a water is 

designated as an ONRW, the only additional pollutants from wastewater discharges that can be 

added to that water are temporaiy and limited. 

The state is required to establish a process for ONRW designation under the federal Clean Water 

Act. Current statute and the Constitution are not clear regarding the Department of Environmental 

Conservation (DEC)'s authority to designate ONRWs. ONRWs are afforded special protection: 

because only tempora1y and limited pollutants are allowed to be added to ONRWs, an ONRW 

designation effectively becomes a land use decision with the possibility of impacting or barring 

further development on lands near ONRWs. Given the far-reaching consequences of designation, 

ONRW designation is more appropriately the Legislature's decision. 

This bill clarifies that the final designation decision is made by the Legislature. It also establishes a 

process by which nominations can be submitted to and compiled by DEC for submittal to the 

Legislature for consideration. 

There is no anticipated increased cost to implement this bill. DEC will be able to establish 

regulations and collect nominations with current staffing levels. 

There are currently no ONRWs in the State of Alaska; however, DEC has received three requests 

for ONRW designations, which DEC is holding until a final process for designation is established. 

It is important to the protection of Alaska's human and environmental health to have a clear process 

for designation of Outstanding National Resource Waters or Tier 3 waters in the state. 



Classification of Water: A D escription of Tiers 1-3 

Per the Clean Water Act, Alaska's water quality antidegradation policy1 creates three classifications, 
or "tiers," of waters. 2 

Tier 1 waters are waters for which not all water quality criteria are met. This can be due to naturally 
occurring constituents in the water, or can be due to pollutants introduced by humans. 

Example of a natural/y-occurring Tier 1 water: Red D og Creek runs through an area that contains 
natural ore bodies, resulting in naturally (pre-mining) high concentrations of cadmium, lead, 
zinc, aluminum, and other metals in the creek. 

Example of a human-caused Tier 1 water: The Chester Creek watershed in the urban area of 
Anchorage is impaired by fecal coliform bacteria. Human activities in the area, such as dog 
walking and bird feeding, contribute to this pollution. 

Permitting in a Tier 1 1vater: The Tier 1 permitting process is largely the same process as for 
Tier 2 (below) because water quality criteria are normally met for some constituents. 

Tier 2 waters are "high-quality waters," which include the vast majority of waters in Alaska. In these 
waters, all water quality criteria are met. 

Example of a Tier 2 wate1:· Gastineau Channel near Juneau is an example of a high quality water 
into which discharge from the Juneau-D ouglas Wastewater Treatmen t Plant is permitted. 

Permitting in a Tier 2 111ater.· For a Tier 2 water, the water quality must be maintained or 
protected unless D EC authorizes a reduction in water quality following prescribed and 
rigorous permitting methods. In the permit, D EC must conclude and demonstrate that: 

• Allowing the lowering of water quality is necessary to accommodate important 
economic or social development, 

• Water quality criteria will not be violated, except in an authorized mixing zone, 

• Existing uses of the water will be fully protected, 

• Effective and reasonable treatment methods will be used, and 

• Statutory and regulatory requirements are met. 

Tier 3 waters are waters found by a State process to be of exceptional significance or unique. 

E xample of a Tier 3 water: There are no Tier 3 waters in the State of Alaska. In California, one 
of two Tier 3 waters is Mono Lake. Mono Lake is 2-3 times saltier than the ocean and is an 
alkaline lake with a pH of 10 (designated for its uniqueness rather than water purity) . 

Permitting in a Tier 3 1vater: The quality of water in a Tier 3 water must be maintained and protected. 
Discharges that add any additional pollutants to a water can only be temporary or limited; for 
example, runoff from a construction project. 

1 For more on Alaska's Antidegradation Policy, visit: 
http:// d ec.a laska .gov /water /wgsa r /Antid egradation/i nd ex. htm I. 
2 18 AAC 70.015 
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CS FOR SENATE BILL NO. 163( ) 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-NINTH LEGISLATURE-SECOND SESSION 

Sponsor(s): SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR 

A BILL 

FOR AN ACT ENTITLED 

WORK DRAFT 

29-GS2916\Jl 
Nauman 
3/15/16 

1 "An Act relating to the nomination and designation of state water as outstanding 

2 national resource water; and providing for an effective date." 

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

4 * Section 1. AS 46.03 is amended by adding a new section to read: 

5 Sec. 46.03.085. Outstanding national resource water. (a) Water of the state 

6 may not be designated as outstanding national resource water as specified in 40 C.F.R. 

7 Part 131.12 except by an act of the legislature. The department may not manage water 

8 of the state as specified in 40 C.F.R. Part 131.12 unless the water has been designated 

9 as outstanding national resource water under this section. 

10 (b) The department shall accept nominations of water for designation as 

11 outstanding national resource water if the nominations meet the requirements of this 

12 subsection. A nomination must specifically and geographically identify a water body 

13 or portion of a water body for designation. 

14 ( c) Any resident of the state may provide a nomination. 
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( d) The department shall 

(1) adopt regulations that establish the process for submitting the 

nomination and additional information; 

(2) provide public notice of all nominations; 

(3) provide individual notice to each known property owner whose 

interest is affected by a designation; and 

( 4) establish a mechanism to allow any resident of the state to provide 

additional information. 

(e) The department may transmit an outstanding national resource water 

nomination to the legislature under (f) of this section only if the department, in writing 

attached to the nomination, 

(1) determines that the water 1s important, umque, or ecologically 

sensitive; 

(2) determines that the designation is necessary to protect the water 

because current state or federal protections are not sufficient; 

(3) determines that there is no other available or effective method of 

protecting the water; 

CSSB 163( ) 

( 4) identifies 

(A) if the water is a river, whether the river has been designated 

a wild and scenic river under 16 U.S.C. 1271 - 1287 (Wild and Scenic Rivers 

Act); 

(B) whether the water is an ecosystem for or the habitat of an 

endangered or threatened species listed under 16 U.S.C. 1531 - 1544 

(Endangered Species Act of 1973) or determined under AS 16.20; 

(C) whether the water is an ecosystem for, the habitat of, or the 

location of an outstanding recreational fishery; and 

(D) whether the water serves as the sole source of water for the 

use of people; and 

(5) describes the potential effects of the designation on 

(A) endangered or threatened species listed under the 16 U.S.C. 

1531 - 1544 (Endangered Species Act of 1973) or determined under AS 16.20; 
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(B) recreational fisheries; and 

(C) water supplies for the use of people. 

(f) Within 10 days after the convening of each regular legislative session, the 

commissioner shall transmit to the legislature for consideration a list of nominations 

meeting the criteria in (e) of this section and related material received by September 1 

of the preceding year. The department may not transmit a nomination substantially 

similar to a nomination transmitted within the two years immediately preceding the 

nomination. 

(g) Every 10 years, beginning in 2017, the Department of Environmental 

Conservation and the Department of Natural Resources shall each deliver a report to 

the senate secretary and the chief clerk of the house of representatives and notify the 

legislature that the report is available. The reports must describe each body of water 

designated as outstanding national resource water and provide a recommendation 

regarding the continuation of the designation. 

* Sec. 2. AS 46.03.900 is amended by adding a new paragraph to read: 

(38) "outstanding national resource water" means a water body that has 

been determined by the legislature to be important, unique, or ecologically sensitive. 

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to 

19 read: 

20 TRANSITION: REGULATIONS. The Department of Environmental Conservation 

21 shall adopt regulations necessary to implement this Act. The regulations take effect under 

22 AS 44.62 (Administrative Procedure Act), but not before the effective date the law 

23 implemented by the regulation. 

24 * Sec. 4. Section 3 of this Act takes effect immediately under AS 01.10.070(c) . 
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CS FOR SENATE BILL NO. 163( ) 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-NINTH LEGISLATURE- SECOND SESSION 

Sponsor(s): SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR 

ABILL 

FOR AN ACT ENTITLED 

WORK DRAFT 

29-GS2916\I 
Nauman 
3/31/16 

1 "An Act relating to the nomination and designation of state water as outstanding state 

2 resource water; defining outstanding state resource water; providing for the 

3 management of outstanding state resource water; and providing for an effective date." 

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

5 * Section 1. AS 46.03 is amended by adding new sections to read: 

6 Article 3A. Outstanding State Resource Water 

7 Sec. 46.03.135. Outstanding state resource water; nominations. (a) A water 

8 of the state may not be designated as an outstanding state resource water except by an 

9 act of the legislature. An outstanding state resource water designation may not be 

10 removed except by an act of the legislature. 

11 (b) The department shall accept from a resident of the state a nomination of 

12 water for designation as outstanding state resource water. A nomination must include 

13 (1) the name, the geographic identification, and specific distinguishing 

14 features of a water body or portion of the water body nominated for designation; 
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(2) a detailed map identifying 

(A) the location of the nominated water; 

(B) the boundaries of the nominated water, including any 

upstream or downstream boundaries; 

(C) adjacent, proximate, or overlapping boundaries of the 

nominated water, and a national or state park, a river designated a wild and 

scenic river under 16 U.S.C. 1271 - 1287 (Wild and Scenic Rivers Act), critical 

habitat designated under 16 U.S.C. 1531 - 1544 (Endangered Species Act of 

1973), and other similar protected areas; 

(3) evidence demonstrating that the nominated water is 

(A) in relatively pristine condition, largely absent of human 

sources of degradation, and of exceptional value to the state in its current 

condition; 

(B) of exceptional ecological, economic, or recreational 

significance; or 

(C) an exceptional and rare example of its type, regardless of 

its water quality; 

( 4) a statement concluding that the designation is necessary to protect 

the nominated water; the statement must, at a minimum, reference supporting 

scientific data and principles; 

(5) a discussion of alternative means that could be used to protect the 

nominated water under state or federal law; 

(6) available water quality data for the water, including chemical, 

physical, or biological water quality information relevant to establishing a baseline 

water quality of the nominated water; 

(7) a description of current or future activities that result or could result 

in a discharge in waters adjacent to or a tributary of the nominated water, or in the 

nominated water itself that may need to be limited or managed to comply with the 

standards under AS 46.03 .185, if the nominated water is designated as outstanding 

state resource water; 

(8) a discussion of the economic effect the designation would have on 

CSSB 163( ) -2-
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the local and regional economies of the state; 

(9) evidence that the nominated water constitutes waters of the United 

States; 

(10) any additional information that the person submitting the 

nomination believes may be necessary to aid the department in conducting the analysis 

necessary to forward the nomination to the legislature; and 

(11) afeeof$1 ,000. 

Sec. 46.03.145. Department determinations on nomination; agreement. (a) 

Within six months after receiving a nomination, the department shall determine 

whether the nomination meets the requirements of AS 46.03.135. If the department 

determines that a nomination meets the requirements of AS 46.03.135, the department 

may enter into an agreement with the resident of the state that nominated the water. 

The agreement under this section may provide that the resident shall reimburse the 

department for the costs or a portion of the costs incurred by the department or another 

state agency related to the nomination process. The agreement may specify that costs 

incurred by the department include costs for 

(1) necessary public notice and public hearings; and 

(2) preparation of the findings, analyses, or determinations related to 

the nomination. 

(b) For a nomination meeting the requirements of AS 46.03.135 for which a 

cost agreement has not been established or for which a partial cost agreement has been 

established, the department shall prepare an estimate of the cost to the department and 

other state agencies to prepare and process the nomination. The cost estimate under 

this subsection may be transmitted to the legislature for consideration as a capital 

appropriation. 

Sec. 46.03.155. Regulations. (a) The department shall adopt regulations that 

establish a process for 

(1) submitting a nomination and additional information related to a 

nomination; 

(2) prioritizing nominations; 

(3) providing public notice and a public hearing for all nominations; 
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(4) providing individual notice to known owners of land adjacent to 

the nominated water; 

(5) providing, upon the request of an individual, a copy of the 

nomination and additional material related to the nomination, including public 

comments related to the nomination; and 

(6) an individual to request an additional public hearing on a 

nomination. 

(b) The department may adopt regulations that establish additional nomination 

or information requirements not provided in this section. 

· Sec. 46.03.165. Requirements for submission to the legislature; nomination 

attachments. (a) The department may forward a nomination for outstanding state 

resource water to the legislature only if the 

(1) entirety of the water nominated is a water of the United States; 

(2) department has determined that the nomination meets the 

requirements of AS 46.03.135; 

(3) department, in consultation with the Department of Fish and Game 

and the Department of Natural Resources, determines that the nominated water has 

exceptional characteristics when compared to other state water and the water 

(A) is in relatively pristine condition, largely absent of human 

sources of degradation, and of exceptional value to the state in its current 

condition; 

(B) 1s of exceptional ecological, economic, or recreational 

significance; or 

(C) is an exceptional and rare example of its type, regardless of 

its water quality; 

( 4) resident of the state who nominated the water has paid in full the 

fee due under AS 46 .03.135(b)(ll) and amounts owed under an agreement under 

AS 46.03.145. 

(b) The department shall, in consultation with the Department of Fish and 

Game and the Department of Natural Resources, create a report analyzing the 

nomination using the factors described in this subsection. At a minimum, the report 

CSSB 163( ) -4-
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must analyze 

(1) whether there is a risk that the quality of the nominated water will, 

without the designation, be degraded, causing permanent and substantial adverse 

effects to the exceptional characteristics of the water; 

(2) the advantages and disadvantages of other means the state may 

have to protect the nominated water to preserve its exceptional characteristics. 

(c) The department may, to assist with the requirements of this section, request 

that the resident of the state that nominated the water provide additional information. 

(d) Upon completion of the requirements in this section and AS 46.03.135 -

46.03.155, and the regulations adopted thereunder, and after attaching to the 

nomination the report required under (b) of this section, a summary of the public 

comments related to the nomination, and any other required or pertinent material 

compiled under this section or AS 46.03.135 - 46.03.155, or regulations adopted 

thereunder, the department shall certify the nomination complete. The department 

shall note on the nomination the date the department certifies the nomination 

complete. 

Sec. 46.03.175. Submissions to the legislature. ( a) Within 10 days after the 

convening of each first regular legislative session, the commissioner shall transmit to 

the legislature for consideration a list of nominations certified complete under 

AS 46.03.165(d) in the preceding four calendar years. For a nomination certified 

complete under AS 46.03.165( d) m the preceding two calendar years, the 

commissioner shall submit to the legislature the entire nomination, as certified 

complete under AS 46.03.165(d). 

(b) Every 10 years, beginning in 2020, the Department of Environmental 

Conservation and the Department of Natural Resources shall each deliver a report to 

the senate secretary and the chief clerk of the house of representatives and notify the 

legislature that the report is available. The reports must describe each body of water 

designated as outstanding state resource water and provide a recommendation 

regarding the continuation of the designation. 

Sec. 46.03.185. Regulation of outstanding state resource water. (a) The 

department shall regulate water designated as outstanding state resource water under 
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1 AS 46.03.135 to maintain and protect the water so that no new or increased discharge 

2 and no new or increased discharge to a tributary to the water would result in lower 

3 water quality in the water, unless the discharge is temporary and does not result in 

4 long-term lower quality of water. 

5 (b) The department may not manage water of the state as specified in (a) of 

6 this section unless the water has been designated an outstanding state resource water 

7 under AS 46.03.135. 

8 (c) A nomination under AS 46.03.135 - 46.03.195 does not create rights or 

9 considerations under state law. 

10 Sec. 46.03.195. Definitions. In AS 46.03.135 - 46.03.195, 

11 (1) "resident of the state" means an individual who establishes 

12 residency under AS 01.10.055; 

13 (2) "waters of the United States" has the meaning given in 40 C.F.R. 

14 230.3, as that section read on the effective date of this Act. 

15 * Sec. 2. The uncodified law of the State of Alaska is amended by adding a new section to 

16 read: 

17 APPLICABILITY. The submission required under AS 46.03. l 75(a), enacted by sec. 1 

18 of this Act, applies to the first regular session of the legislature beginning after January 1, 

19 2018. 

20 * Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to 

21 read: 

22 TRANSITION: REGULATIONS. Within one year after the effective date of this Act, 

23 the Department of Environmental Conservation shall adopt regulations necessary to 

24 implement this Act. The regulations take effect under AS 44.62 (Administrative Procedure 

25 Act), but not before the effective date the law implemented by the regulation. 

26 * Sec. 4. Section 3 of this Act takes effect immediately under AS O 1. 10.070( c ). 

CSSB 163( ) -6-
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ALASKA STATE LEGISLATURE 
SENATE RESOURCES COMMITTEE 

SEN. CATHY GIESSEL 
Chair 
State Capitol, Room 427 
Juneau, AK 99801-1182 
(907) 465-4843 Fax 465-3871 

Sen. Mia Costello, Vice-Chair 
Sen. Peter Micciche 
Sen. Bert Stedman 

Senate Bill 163 Version I 
Explanation of Changes 

Sen. John Coghill 
Sen. Bill Stoltze 
Sen. Bill Wielechowski 

Authored by staff at the Department of Environmental Conservation 

In response to public testimony on the bill, the Committee Substitute (CS) adds more definition on 
the nomination criteria and process for designation of Tier 3 waters. The changes include: 

• Changes the name of Tier 3 waters to outstanding state resource waters 

• Adds that the Legislature may remove a designation 

• Rather than have the process for submittal of nomination information and public notice 
established in regulation (AS46.03.085(c) in the original bill), the CS establishes an eleven point 
criteria a nomination must include, and adds a fee (Section 46.03.135(b)(l) through (11)) 

• Adds a six month timeline for the department to determine that a nomination is complete 

• Allows for the department to enter into an agreement with a nominator for the nominator to 
reimburse the department for the costs related to the nomination process including public 
notice, preparation of the findings, analyses and determinations related to the nomination. 
Alternatively, the department can prepare a cost estimate for processing a nomination and 
forward that to the legislature for consideration as a capital appropriation 

1 



• Outlines that the department shall establish a process for providing public notice, including 
individual notice to land owners, and for prioritizing nominations 

• Before transmitting nominations to the legislature, adds that the department must certify a 
nomination complete; in consultation with DNR and DF&G, determine that the water has 
exceptional characteristics; in consultation with DNR and DF&G create a report analyzing 
certain factors related to the nomination including analysis of risk that the water will be 
degraded, and the pros and cons of alternative available to preserve the water 

• Clarifies that a list of nominations from the preceding four calendar years is submitted to the 
legislature, while entire nomination packets for nominations certified complete in the 
preceding two calendar years are submitted 

• Requires the state resource agencies to submit a report to the legislature every ten years on the 
status of designated waters and recommendations on continuation of the designations 

• Provides language describing how the department shall manage a designated water to 
maintain its existing water quality and only allow discharges that result in temporary lowering 
of water quality 

• Clarifies that a water cannot be managed as an outstanding state resource water until it has 
been designated as such 

• Provides a definition of "resident" and "waters of the United States" 

• Adds uncodified law that the department's first submittal of nominations to the legislature be 
after 2018 

2 
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Does the bill direct, or will the bill result in, regulation changes adopted by your agency? No 
If yes, by what date are the regulations to be adopted, amended or repealed? 

Why this fiscal note differs from previous version: 
Initial version . 

Prepared By: _D_a_v_id_E_._R_og~e_rs_,_D_ir_e_ct_or ___________________ Phone: 
Division: Habitat Date: ---------------------------Approved By: Kevin Brooks, Deputy Commissioner Date: 
Agency: Fish and Game 

Printed 4/4/2016 Page 1 of 2 

(907)465-6436 
04/02/2016 11 :00 AM 

04/02/16 

Control Code: geKme 



CSSB 163(RES) - Fiscal Note 4 

FISCAL NOTE ANALYSIS 

STATE OF ALASKA 
2016 LEGISLATIVE SESSION 

Analysis 

This Bill clarifies that the f inal state natural resource water designation decision is made by the Legislature. It also 
establishes a process by which nominations can be submitted to and compiled by the Department of Environmental 
Conservation (DEC) for submittal to the Legislature for consideration. 

DEC will provide a Reimbursable Services Agreement (RSA) to the Habitat division to help answer questions about water 
qual ity, fish, and wildlife related to the nomination and designation of state water as outstanding state resource water; 
provide appropriate water related fish and wildlife data when requested; provide input and comments on regulation 
development; and provide site specific input on nominated waters. 

Funding for the RSA is included in the DEC fiscal note. The Division of Habitat has sufficient interagency receipt authority 
for the agreement which is estimated to be $40,000. 

(Revised 9/9/15 OMB/LFD) Page 2 of 2 
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State of Alaska 

2016 Legislative Session 

Identifier: 

Title: 

SB163CS(RES)-DNR-MLW-4-1-16 

NATL. RES. WATER 

NOMINATION/DESIGNATION 

Fiscal Note 
Bill Version: 

Fiscal Note Number: 

(S) Publish Date: 

CSSB 163{RES) 

3 

4/4/2016 

Department: Department of Natural Resources 

Appropriation: Fire Suppression, Land & Water Resources 

Allocation: Mining, Land & Water 

Sponsor: RLS BY REQUEST OF THE GOVERNOR 0MB Component Number: 3002 

Requester: Senate Resources 

Expend itu res/Revenues 
Note: Amounts do not include inflation unless otherwise noted below. (Thousands of Dollars) 

Included in 
FY2017 Governor's 

Appropriation FY2017 Out-Year Cost Estimates 

OPERATING EXPENDITURES 
Personal Services 
Travel 
Services 
Commodities 
Capital Outlay 
Grants & Benefits 
Miscellaneous 
Total Operating 

Fund Source (Operating Only) 

Positions I Full-time 
Part-time 
Temporary 

I Change in Revenues 

Requested 
FY 2017 

0.0 

o.o! 

Request 
FY 2017 FY 2018 FY 2019 FY 2020 FY 2021 FY 2022 

0.0 0.0 0.0 0.0 0.0 0.0 

o.o I o.o I o.o I o.o I o.o I o.ol 

Estimated SUPPLEMENTAL (FY2016) cost: 0.0 (separate supplemental appropriation required} 
(discuss reasons and fund source(s) in analysis section) 

Estimated CAPITAL (FY2017) cost: 0.0 (separate capital appropriation required) 
(discuss reasons and fund source(s) in analysis section) 

ASSOCIATED REGULATIONS 
Does the bill direct, or will the bill result in , regulation changes adopted by your agency? No 
If yes, by what date are the regulations to be adopted, amended or repealed? N/A 

Why this fiscal note differs from previous version: 
I Revised with additional analysis in response to Committee Substitute 

Prepared By: Brent Goodrum, Director Phone: 
Division: 

-M-i-ni-ng-,-L-a-nd_a_n_d_W_a_t-er ____________________ Date: 

---------------------------Approved By: Marty Rutherford, Acting Commissioner Date: 
Agency: Department of Natural Resources 

Printed 4/4/2016 Page 1 of 2 

(907)269-8625 
04/01 /2016 12:00 AM 
04/01/16 

Control Code: ECXEz 



CSSB 163(RES) - Fiscal Note 3 

FISCAL NOTE ANALYSIS 

STATE OF ALASKA 
2016 LEGISLATIVE SESSION 

Analysis 

The direct fiscal impact to the Department of Natural Resources (DNR) as a result of this legislation is expected to be 
covered through Reimbursable Services Agreements (RSAs) from the Department of Environmental Conservation (DEC). The 
exact amount of these RSAs going forward is unknown, as expenditures will be based on the number and scope, if any, of 
future nominations under the bill. 

Funding for these RSAs will come from DEC general fund program receipts (GFPR) included in the DEC fiscal note, which 
contains more detailed information and should be referred to. 

Section 1 of the bill amends Chapter 3 of Title 46 (AS 46.03) by adding seven new sections that provide a process to 
implement the Federal Clean Water Act provision {40 C.F.R. Part 131.12(a)(3)) related to nomination and designation of 
outstanding state resource water. 

Section 2 of the bill clarifies the first session of the Legislature the reporting provision of the bill is applicable to, Section 3 
provides authority for DEC to promulgate regulations to implement the bill, and Section 4 provides for an effective date. 

Additional potential indirect fiscal impacts to DNR could occur in the process of reviewing applications for land and water 
use authorizations that are within or proximal to a designated waterbody. Under the bill, the land or water use application 
and adjudication processes may need to evaluate and explain authorization decisions in the context of potential impact on 
water bodies designated as outstanding state resource water. These authorizations include water rights, temporary water 
uses, mining or oil and gas development permits, land use permits, leases or sales, access easements, and material sales. 

(Revised 9/9/15 OMB/LFO) Page 2 of 2 
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Fiscal Note 
State of Alaska 

2016 Legislative Session 

Identifier: 

Title : 

SB163CS(RES)-DEC-WQ-03-31-16 

NATL. RES. WATER 

NOMINATION/DESIGNATION 

Sponsor: RLS BY REQUEST OF THE GOVERNOR 

Requester: Senate Resources Committee 

Expenditures/Revenues 

Bill Version : 

Fiscal Note Number: 

(S) Publish Date: 

CSSB 163(RES) 

2 

4/4/2016 

Department: Department of Environmental Conservation 

Appropriation: Water 

Allocation: Water Quality 

0MB Component Number: 2062 

Note: Amounts do not include inflation unless otherwise noted below. (Thousands of Dollars) 
Included in 

FY2017 Governor's 
Appropriation FY2017 Out-Year Cost Estimates 

OPERATING EXPENDITURES 
Personal Services 
Travel 
Services 
Commodities 
Capital Outlay 
Grants & Benefits 
Miscellaneous 
Total Operating 

Fund Source (Operating Only) 
1005 GF/Prgm 
Total 

Positions I Full-time 
Part-time 
Temporary 

I Change in Revenues 

Requested 
FY 2017 

10.0 
350.0 

360.0 

360.0 
360.0 

Request 
FY 2017 FY 2018 FY 2019 FY 2020 FY 2021 FY 2022 

0.0 0.0 0.0 0.0 0.0 0.0 

0.0 0.0 0.0 0.0 0.0 0.0 

Estimated SUPPLEMENTAL (FY2016) cost: 0.0 (separate supplemental appropriation required) 
(discuss reasons and fund source(s) in analysis section) 

Estimated CAPITAL (FY2017) cost: 0.0 (separate capital appropriation required) 
(discuss reasons and fund source(s) in analysis section) 

ASSOCIATED REGULATIONS 
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? 
If yes, by what date are the regulations to be adopted, amended or repealed? 

Why this fiscal note differs from previous version: 
I Reflects changes of Committee Substitute 

Yes 
04/29/17 

Prepared By: Michelle Hale, Director Phone: ---------------------------Division: Water Date: ---------------------------Approved By: A Ii c e Edwards, Deputy Commissioner Date: 
Agency: Department of Environmental Conservation 

Printed 4/4/2016 Page 1 of 2 

(907)465-5135 
03/31/2016 03:15 PM 
03/31/16 

Control Code: PDsBZ 



CSSB 163(RES) - Fiscal Note 2 

FISCAL NOTE ANALYSIS 

STATE OF ALASKA 
2016 LEGISLATIVE SESSION 

Analysis 

Analysis/Assumptions: 

This CS for SB163 spells out the criteria that a nomination must address, and requires payment of a $1,000 application fee. 
Under this version, the Department may enter into an agreement whereby the nominator will pay costs incurred by the 
Department and other State agencies related to the nomination process, including preparation of findings, analyses, and 
determinations related to the nomination, as well as public notice and public hearings. The department may also request a 
capital appropriation based on a cost estimate for processing a nomination. 

The bill requires that the Department of Environmental Conservation make its completeness determination within six 
months of receiving the nomination. In addition, it requires the Department to adopt regulations within one year that 
establish a process for public notice, individual notice to landowners, and prioritization, and it establishes a process the 
Department must complete before transmitting any nomination to the Legislature, including coordination with the 
Departments of Natural Resources and Fish and Game. 

The bill requires the Departments of Environmental Conservation and Natural Resources to submit a report to the 
Legislature every ten years describing each Tier 3 water, and providing a recommendation regarding the continuation of the 
designation. 

The Department does not currently have the staff capacity to take on the amount of additional work required under the 
current version of the bill, beyond the regulation development and completeness determination. The Department cannot 
anticipate the number of nominations that may be received in any given year, or at this point anticipate what the related 
annual workload might be. This Fiscal Note assumes a multi-year operating appropriation for the first three years of the 
program. At that time the Department would have a better grasp on what the annual costs will be. It would also not make 
sense for the Department to add staff for an unknown workload, so most of the work would be contracted out as needed. 

Operating Expenditures 

Costs will be funded by agreements between the nominator and the Department as General Fund Program Receipts. 

Travel: 

Travel costs include 8 two-day trips over three years for one staff member to attend local public meetings in the areas 
where proposed designations are located. 

Services: 

Services include in-house services or contractual outsourcing funded by the nominator via statutory designated program 
receipts. Services include but are not limited to : public notice costs; analyzing the nomination and preparing analysis and 
reports to submit to the Legislature with the nominations; and coordinating with other State agencies via reimburseable 
service agreements. 

(Revised 9/9/15 OMB/LFD) Page 2 of 2 
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State of Alaska 

2016 Legislative Session 

Identifier: 

Title: 

DEC-WQ-12-30-15 

NATL. RES. WATER 

NOMINATION/DESIGNATION 

Fiscal Note 
Bill Version: 

Fiscal Note Number: 

(S) Publish Date: 

SB 163 

1 

1/29/2016 

Department: Department of Environmental Conservation 

Appropriation: Water 

Allocation: Water Quality 

Sponsor: RLS BY REQUEST OF THE GOVERNOR 0MB Component Number: 2062 

Requester: Governor 

Expenditures/Revenues 
Note: Amounts do not include inflation unless otherwise noted below. (Thousands of Dollars\ 

Included in 
FY2017 Governor's 

Appropriation FY2017 Out-Year Cost Estimates 

OPERATING EXPENDITURES 
Personal Services 
Travel 
Services 
Commodities 
Capital Outlay 
Grants & Benefits 
Miscellaneous 
Total Operating 

Fund Source (Operating Only) 

Positions I Full-time 
Part-time 
Temporary 

I Change in Revenues 

Requested 
FY 2017 

0.0 

o.o/ 

Request 
FY 2017 FY 2018 FY 2019 FY 2020 FY 2021 FY 2022 

0.0 0.0 0.0 0.0 0.0 0.0 

o.o I o.o I o.o I o.o I o.o I o.o/ 

Estimated SUPPLEMENTAL (FY2016) cost: 0.0 (separate supplemental appropriation required) 
(discuss reasons and fund source(s) in analysis section) 

Estimated CAPITAL (FY2017) cost: 0.0 (separate capital appropriation required) 
(discuss reasons and fund source(s) in analysis section) 

ASSOCIATED REGULATIONS 
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? 
If yes, by what date are the regulations to be adopted, amended or repealed? 

Why this fiscal note differs from previous version: 
I Not applicable, initial version . 

Yes 
06/30117 

Prepared By: Michelle Hale, Division Director Phone: ---------------------------Division: Water Date: ---------------------------Approved By: A Ii c e Edwards, Deputy Commissioner Date: 
Agency: Department of Environmental Conservation 

Printed 1/29/2016 Page 1 of 2 

(907)465-5135 
12/30/2015 02:00 PM 
01/08/16 

Control Code: lerzX 



SB 163 - Fiscal Note 1 

FISCAL NOTE ANALYSIS 

STATE OF ALASKA 
2016 LEGISLATIVE SESSION 

Analysis 

Analysis/Assumptions: 
The purpose of the legislation is to provide a process by which waters can be designated Outstanding National Resource 
Waters, or Tier 3 waters, by the Legislature. A process is required by the Clean Water Act, but has not yet been defined in 
Alaska . There are currently no Tier 3 waters in the state. 

Work will be done by existing staff in the Divison of Water. These staff already work extensively with the water quality 
standards that provide the framework for the required Tier 3 designation process. In addition, nominations for Tier 3 waters 
have already been received by the Divis ion and are being tracked by water quality standards staff. The additional workload 
associated with forwarding the nominations to the Legislature will be incorporated by prioritizing the existing work. 

Regulations may be promulgated to describe the process for nomination and the process for the interested or affected 
public to submit additional information . The Division has already done extensive work on draft regulations. After additional 
outreach and public notice, it is expected that regulations would be adopted by June 30, 2017. 

(Revised 9/9/15 OMB/LFO) Page 2 of 2 
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UNITED FISHERMEN OF ALASKA 

March 4, 2016 

Senator Cathy Giessel, Chair 
Senate Resources Committee 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801 

Malling Address: PO Box 20229, Juneau AK 99802-0229 
Physical Address: 410 Calhoun Ave Ste 101, Juneau AK 99801 

Phone: (907)586-2820 Fax: (907) 463-2545 
Email: ufa@ufa-fish.orgWebsite:www.ufa-fish.org 

Re: Opposition for SB 163 as written regarding Outstanding Natural Resource Waters 

Dear Senator Giessel and Committee Members, 

United Fishermen of Alaska (UFA) is the statewide commercial fishing trade association, representing 34 
commercial fishing organizations participating in fisheries throughout the state and its offshore federal 
waters. Fifteen of our 36 member organizations represent salmon fisheries that are dependent on Alaska's 
outstanding water quality and habitat for continued production, and another eight are salmon aquaculture 
associations that are subject to APDES permitting for discharges. 

In 2014 UFA submitted comments to DEC regarding proposed implementation methods for Alaska's 
water quality antidegradation policy regulations (attached). In our 2014 comments we expressed concern 
about the legislature's ability to approve or deny applications for Tier 3 Outstanding Natural Resource 
Waters (ONRW) within the very short time frame of a legislative session. We also suggested a process 
within DEC or a multi-agency effort to adjudicate ONRW applications. 

On that note, we are opposed to SB 163 as it is currently written. We believe that Tier Three water 
quality designation decisions should be made by the professional water quality managers at DEC and 
other state agencies. This process should not be forced into the political arena. UFA believes a multi­
agency process that includes DEC, DNR and ADF&G should be implemented to determine which 
Alaska waters should be designated for tier 3 protection with a public hearing as part of the process. 

We thank you for the opportunity to provide testimony. 

Sincerely, 

9r; l'l<tl.c 
Jerry McCune 
President 

?;,Lt)~ 
Mark Vinsel 
Executive Administrator 

MEMBER ORGANIZATIONS 
Alaska Bering Sea Crabbers • Alaska Independent Fishermen's Marketing Association 

Alaska Independent Tendermen's Association • Alaska Longline Fishermen's Association • Alaska Scallop Association • Alaska Trollers Association 
Alaska Whitefish Trawlers Association • Armstrong Kela • At-sea Processors Association • Bristol Bay Reserve • Cape Barnabas Inc. 

Concerned Area "M" Fishermen • Cook Inlet Aquaculture Association • Cordova District Fishermen United • Douglas Island Pink and Chum 
Freezer Longline Coalition • Golden King Crab Coalition • Groundfish Forum • Kenai Peninsula Fishermen's Association 

Kodiak Regional Aquaculture Association • North Pacific Fisheries Association • Northern Southeast Regional Aquaculture Association 
Petersburg Vessel Owners Association • Prince William Sound Aquaculture Corporation • Purse Seine Vessel Owner Association 

Seafood Producers Cooperative • Southeast Alaska Herring Conservation Alliance • Southeast Alaska Fisherman's Alliance 
Southeast Alaska Regional Dive Fisheries Association • Southeast Alaska Seiners • Southern Southeast Regional Aquaculture Association 

United Cook Inlet Drift Association • United Southeast Alaska Gillnetters • Valdez Fisheries Development Association 



UNITED FISHERMEN OF ALASKA 

April 16, 2014 

Earl Crapps 
ADEC Division of Water 
555 Cordova St 
Anchorage, AK 99501 
By Email: earl.crapps@alaska.gov 

Malllng Address: PO Box 20229, Juneau AK 99802-0229 
Physical Address: 410 Calhoun Ave Ste 101, Juneau AK 99801 

Phone: (907)586-2820 Fax: (907) 463-2545 
Emall: ufa@ufa-fish.org Website: www.ufa-fish .org 

RE: Proposed implementation methods for water quality antidegradation policy 

Dear Mr. Crapps, 

United Fishermen of Alaska is the statewide commercial fishing trade association, representing 
36 commercial fishing organizations participating in fisheries throughout the state and its 
offshore federal waters. Fifteen of our 36 member organizations represent salmon fisheries that 
are dependent on Alaska's outstanding water quality and habitat for continued production, and 
another eight are salmon aquaculture associations that are subject to APDES permitting for 
discharges. Commercial fishing vessels currently do not require NPDES permits for discharges 
incidental to normal operation. However, unless Congress takes additional action, the 
moratorium from the requirement to obtain permit coverage for incidental discharges from these 
vessels under a vessel general permit expires December 18, 2014. 

We appreciate the opportunity to comment on the proposed regulation changes 18 AAC 
70.016 and 70.017 establishing implementation methods for water quality antidegradation 
policy, and we thank the department for extension of the public comment period. The 
State's salmon bearing waters are protected by ADF&G Habitat Division permitting on activities 
including discharges if they are listed in the State's Catalog of Anadromous Waters, but the 
catalog is far from complete, so we see antidegradation regulations as another essential tool in 
protecting salmon and the habitat they require. 

We commend the department on the implementation approach of a public workgroup process 
including stakeholders and representatives of affected state agencies and concerned 
organizations. 

Below are our comments on the proposed regulations, first with general comments and then by 
section, in the order in which they appear: 

In general, we support regulations that are clear and unambiguous. We note recurring usage of 
the phrase "in its discretion" and ask that these be eliminated where necessary to clarify the role 
of the department as required steps or considerations, not subject to discretion as to whether 
these steps or requirements are carried out. The final selection of the permitted alternative at the 



end of the process may involve the discretion of the department, but tasks in the process should 
not be bypassed discretionarily. 

We do not support that in implementing these regulations it is necessary to repeal 18 AAC 
70.016(a)(2){D), which reads: 

"(D) the methods of pollution prevention, control, and treatment found by the department to be the most 
effective and reasonable will be applied to all wastes and other substances to be discharged; and" 

We believe that this section is consistent with the federal antidegradation statutes and is 
appropriate to retain in the overriding policy, as it is important in conveying that alternatives 
shall be included for consideration by DEC in an antidegradation analysis, and is clear that DEC 
select the most effective and reasonable option. The removal of this implies that DEC might 
permit an option that is less effective and reasonable than alternatives, which seems contrary to 
common sense and prudent policy. 

18 AAC 70.016 (a) (4) We support that an antidegradation analysis is subject to the public 
participation and intergovernmental review procedures under 18 AAC 70.015(c). 

18 AAC 70.016 (a) (5) (A through H) We ask that information be included on any salmon 
species known to use the waterbody, including the noting of any waterbodies included in the 
Catalog of Anadromous Waters, within or downstream of the proposed activity. In (G), we are 
unclear on why the determination of the highest applicable antidegradation tier level for each 
pollutant or parameter of concern would be submitted by the applicant, and suggest that the 
determination of applicable tier for a given pollutant is the department's responsibility, not the 
applicants, as conveyed in 18 AAC 70.016 (c) (1). · 

18 AAC 70.016 (a) (6) We have concern with: 
"the applicant may submit sufficient credible baseline water quality information, measured or 
modeled, for the receiving water in order for the department to determine the applicable tier 
level." 

We are concerned that this language is vague and that modeling is not necessarily sufficient, 
considering that each waterbody is unique and an application for discharge is site specific. We 
understand that some applicants may not have the ability to obtain thorough measurement of 
water quality and voluine through different seasons over a period that would provide the 
necessary information for a tier 2 determination. The regulations are not clear as to what the 
department will do if the applicant chooses not to submit baseline water quality information. We 
suggest that "may" be changed to "shall" in this passage, or further clarification given to the 
process the department would use to conduct the tier 2 analysis if not provided with necessary 
information. We recommend not permitting discharges without adequate site specific water 
quality and quantity information. 

18 AAC 70.016 (b) and (c) Tier 1 & 2 
We support the pollutant by pollutant, parameter by parameter approach, as salmon are 
particularly sensitive to specific pollutants. This best protects water quality and allows the 
appropriate classification in cases where a specific pollutant might pose a risk. In supporting this 
approach we also note, however, that little is known about the synergistic or biomagnifying 
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effects on salmon or aquatic life from a combination of different toxins at levels that individually 
may not pose harm (see comment below on 18 AAC 70.016 (c) (3) ). 

18 AAC 70.016 (c) (2) 
We have general concern with de-minimis exemptions, and feel they would only be appropriate 
in cases where the degradation activity is of very short duration in waters of high flushing, such 
as incidental discharge in the normal operation of commercial fishing vessels, and temporary net 
pens that hatchery operations use temporarily to imprint salmon to return to approved locations. 
Alaska's salmon hatcheries are subject to NPDES permitting for raceways but "net pens rearing 
native species released after a growing period of no longer than 4 months to supplement 
commercial and sport fisheries" are exempted from permitting in the EPA Effluent Limitations 
Guidelines and New Source Performance Standards for the Concentrated Aquatic Animal 
Production Point Source Category (Federal Register August 23, 2004, online at 
http://www.epa.gov/fedrgstr/EPA-W ATER/2004/ August/Day-23/wl 5530.htm ). 

We ask that de minimis exemptions in Tier 2 applications be very limited and closely defined, 
and not be allowed for pollutants that are known or become known to "biomagnify" in their 
effects on salmon and aquatic life (see comment below on 18 AAC 70.016 (c) (3)). 

We have concerns with the arbitrary 5% threshold over the existing, permitted or allowable 
discharge level, because it would become problematic in situations with successive "de minimis" 
applications for discharge in the same waterbody. 

18 AAC 70.016 (c) (2) (B) & (C) 
In this section it appears that the word "and" is incorrectly placed in the line below where it 
belongs, as the passage does not seem to make grammatical sense. We suggest placing it as it 
appears in brackets and removing it from where we show it in strikethrough below: 

"The proposed discharge will not cumulatively decrease the available assimilative 
capacity of the receiving water by more than.five percent.from the conditions as of the 
initial date of this section; the cumulative lowering of water quality must take into 
account all sources in the receiving water, [and} 
(CJ the following conditions are met; and 

(i through iv) " 

18 AAC 70.016 (c) (3) 
In general we have concerns with this section because it allows for categorical exemptions. 
Discharges allowed without antidegradation analysis under general permits and de minimis 
exceptions may benefit from being reviewed at some time to be analyzed based on new 
information - especially the synergistic effects of different contaminants that are currently not 
well understood. A 2008 Pacific Northwest study noted: 

"Although the effects of individual anticholin-esterase insecticides on aquatic species have been studied for 
decades, the neurotoxicity of mixtures is still poorly understood ... 
"We observed addition and synergism, with a greater degree of synergism at higher exposure concentrations. 
Several combinations of organophosphates were lethal at concentrations that were sub lethal in single-chemical 
trials .. . " 
The Synergistic Toxicity of Pesticide Mixtures: Implications for Risk Assessment and the Conservation of Endangered Pacific Salmon 
Cathy A. Laetz,l David H. Baldwin,! Tracy K. Collier,! VincentHebert,2 John D. Stark,3 and Nathaniel L. Scholz) 
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC266J 902/ 
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In addition, new technologies may be developed or new market opportunities for discharged 
matter may become cost-effective to provide a practicable "no discharge" alternative to an 
ongoing discharge. The antidegradation review would provide a mechanism to promote adoption 
of new technologies or practices that could reduce degradation, which otherwise might not 
become apparent to the permittee. 

We are especially concerned with (C) in this section which seems to mean that a rogue operation 
that "required but did not apply or receive a permit", would be categorically exempted from 
antidegradation analysis. 

All in all, we feel that the only appropriate categorical exemption, if any, would be renewal of 
discharges that had previously undergone antidegradation analysis in some reasonable time 
frame such as ten years, and are not proposing an increase in discharge. 

18AAC 70.015 ( c) (5) (B) Requirements of a Tier 2 application: 
We are concerned with the use of "such as" preceding the list of practicable alternatives for the 
proposed discharge, as ask that (i), the non-discharge alternative analysis, be required rather than 
suggested as inferred by the phrase, "such as ". In this passage we also recommend that analysis 
of (iv) seasonal discharges to avoid critical ecological time periods be required in any waters 
included in the Catalog of Anadromous Waters, so that consideration of the various life stages of 
salmon in a system is assured. 

18AAC 70.015 (c) (5) (E) We have concern that the applicant would identify the least degrading 
practicable alternative in their application. While they may have a preferred alternative, the 
determination of the least degrading practicable alternative is the responsibility of the department 
in its analysis, and this alternative should be required in the permit. 

18AAC 70.015 (c) (6) (A & B) We have concerns that the requirement for either a social or 
economic importance analysis seems to only require description of the positive benefits of a 
degradation proposal. These analyses should also include consideration of negative effects. In 
(B), the economic importance analysis should also consider ifthere are economic effects outside 
the area where the receiving water is located - which is often the case with salmon bearing 
waters that provide resource for commercial, subsistence, personal use and sport activity far 
beydnd the local area. 

18 AAC 70.016 (e) - General permit antidegradation analysis 
We have concerns that this section is very loosely defined and is not clear on the potential range 
of waterbodies and activities that might be included or allowed in a general permit, as the effects 
of discharges are cumulative and site specific. We also have concerns with the interplay of de 
minimis exemptions in applications under a general permit, and would support clear language 
that defines parameters for general permits, limits on the geographical extent, and analysis of 
combined effects of proposed activities. Similarly to de minimis exemptions, we suggest that 
general permits be very limited and closely defined. 

18 AAC 70.017 Tier 3 Outstanding National Resource Water 
In (a) of this section, "Tier 3 water shall be designated in statute." We interpret that this would 
require approval from the legislature, but we are not confident in the practical ability of a 
legislature to accomplish this in one or two 90 day regular sessions. We suggest that language 
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should clarify a process within DEC and/or a multi-agency board that would allow the legislature 
the practicable opportunity to approve a designation in a single 90-day session. 

18 AAC 70.017 (a)(3) We have concerns with the requirement for Tier 3, Outstanding National 
Resource Waters: "the water must have exceptional characteristics relative to other state of 
Alaska water" and (3) "the water is an exceptional and rare example of its type regardless of 
whether the water is considered high quality." We note the wording ''National" rather than 
"State" resource waters . We feel that waters of exceptional characteristics may well be situated 
near others that may also be exceptional, and the fact that Alaska has more waters of outstanding 
quality than the other states does not diminish their value or the justification for protection at the 
highest tier. Waterbodies should not be precluded from Tier 3 classification based on presence of 
other nearby exceptional quality waterbodies, if they would otherwise qualify. 

18 AAC 70.017 (b) We support the proposed regulations allowing that nomination for Tier 3 
classification may be submitted by any resident of Alaska, but nominations should also be 
allowed to be made by organizations, corporations, tribes, or State agencies. 

In summary, we thank you for the opportunity to provide these comments under the extended 
deadline, and for your consideration of our comments. 

s~ 

Julianne Curry 
Executive Director 
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February 22 , 2016 

Michelle Hale, Division Director 
Department of Water 
Alaska Department of Enviro1m1ental Conservation 
410 Willoughby Ave. , Ste. 303 
Juneau, AK 99811-1800 
Michelle .hale@alaska.gov 

Re : Nomination for Tier 3 Outstanding Natural Resource Water (ONR W) Designation 

Ms . Hale: 
On August 26 the Yakutat Tlingit Tribal Council uranimously voted to seek Tier 3 Natural 
Resource Water Designation. The Yakutat Tlingit Tripal Coup.cit represents th~ Yakutat Tlingit 
Tribe (Petitioners) in nominating the Yakutat Forelands for ONR W status and protection under 
18 AAC 70.015(a)(3 ). To qualify as a Tie_r 3, or ONR W w~ter, one of two criteria must be met. 
The water must either be in a national or state park or wildlife refuge or be a water with 
exceptional recreational or ecological sigriifi.can.ce (Emphasis added) . Under these criteria, the 
Yakutat Forelands qualify as both an exceptional recreational area and as having special 
ecological significance. Additionally, these lands contain rna~y historic, traditional , sacred and 
cultural sites vital to the-Yakutat Tlingit Tribe. The area is currently under congressionally . 
designated protection and within an inventoried Roadless Area. 

Even though the State of Alaska has no nomination procedures yet in place , the federal 
antidegradation policy provides guidance for Petitioners. ONR \V designation offers special 
protectiop for waters of "exceptional ecological significance." These are water bodies that are 
importar1t, unique, or sensitive ecologically, but whose water quality, as measured by the 
traditional parameters such as dissolved oxygen or pH, may not be particularly high or whose 
characteristics cannot be adequately described by these parameters (such as wetlands) . 1 See also 
40 CFR 13 l. l 2(a)(3). 

Guidance for developing implementation methods for antidegradation policies is provided 
through EPA ·s Regional Offices. While there is no published antidegradation guidance in 
Region X, Region VIII provides the following guidance on factors to consider when designating 
ONR \.V" s. The factors to be considered in granting ONR W status include: 

1 \Vater Quality Standards Handbook: Second Edition EPA-82.3-B-94-005: August 1994 updated 
June 2007 . At: http ://water.epa.gov/scitech/swguidance/standards/handbook/index .cfm 
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(1) Location (e.g., on federal lands such as national parks, national wilderness areas, or national 
vvildl ife refuges) , 
(2) Previous special designations (e.g., congressionally protected areas), 
(3) Existing water quality (e.g. , pristine or natural ly-occun-ing), 
(4) Ecological value (e .g., habitat critical to the propagation of anadromous fish) , 
(5) Recreational or aesthetic value (e.g., presence of an outstanding recreational fishery), and. 
(6) Other factors that indicate outstanding ecological or recreational resource value (e.g. , rare or 
valuable wildlife habitat. 2 

Overvie·w 
We find that the entire area described below is comprised of an interconnected wetland that 
functionally serves as one watershed. The entirety of this low-lying wetland is productive 
anadromous fish habitat and functions as a single unit forming a unique ecological and 
recreational area that contributes to both the state and local economies. The many streams and 
rivers are surrounded by riparian habitat that plays a crucial role in water quality , fish habitat and 
channel stability : shade, cover, food , stream energy dissipation, and habitat complexity, are 
critical to the maintaining the functions of this anadromous wetland area. As this entire area 
serves as a single interconnected water resource, it is imperative that water quality be protected 
by granting Tier 3 ONR W protections. 

Specifically, the wetland functions need to be maintained to enhance or protect water quality for 
drinking water, spawning, and other uses as is described by the State of Alaska.3 The Yakutat 
Fore lands area described below supports over a dozen species of fish, including all five Pacific 
salmon species, and serves as prime spawning, rearing, and migration habitat. The State of 
Alaska Dept. of Fish and Game in 1983 classified the Yakutat Forelands as ··Class[", a 
designation meaning that "the area merits permanent protection.'' 4 

The United States Environn1ental Agency (USEPA) identifies wetlands specifically as being 
eligible for ONR W protections. 

"ONR W designation also offers special protection for waters of "exceptional ecological 
significance." These are water bodies that are important, unique, or sensitive ecologically, 
but whose water quality, as measured by the traditional parameters such as dissolved 
oxygen or pH, may not be particularly high or whose characteristics cannot be adequately 
described by these parameters (such as wetlands)." 5 

1 
U.S. Environmental. Protection . Agency. Region VIII. EPA Region VIII Guidance: Antidegradation 

Implementation 9 (1993) . 

hnp :i.' www2.ri ve111erwork.or':!/cleanwater!Region8 ch 1 prr5-20 .pdf 

' Alaska·s Final Integrated Report F. Alaska Water Quality Management Program: P 110 

' IOI ;, Congress I st Session ;\ :,.,tr, NlllNG AN I LC A Tc > Dr.Slli1' .-\ TF Crn.T -\J\; LANDS 1:-- TIIE T ONCi ,\S'i N ,\ TION,\ i 

FOREST •\ <; \ViLDERNESS . . .\ND FOR OTHER P t.:RPC)SES . H.R. REP. No. IO 1-84. Part I at 35 ( 1989). 

'40CFR 131 .12(a)(3) 



The Forelands remote nature and pristine water quality are crucial factors that sustain millions of 
salmon that are born, grovv, migrate and return to spawn its gravels. This fish habitat supports a 
varied community of bear, moose and thousands of migratory birds as well as the· economy and 
the practice of cultural activities of the nearby community of Yakutat. 

All of these resources depend on the protection of the high quality water that not only physically 
connects the wetlands and numerous streams and rivers, but also connects the fish and wildlife 
resources . 

Location of the ONRW 

The area nominated is comprised of the congressionally-designated Yakutat Fore lands Land Use 
Development 11 ("LUD II") Management Area6 and a Semi-remote Recreation LUD designated 
in the 2008 Amendment to the Tongass Land and Resource Management Plan (TLMP), 2008 . A 
map is available in the pub! ished Forest Plan. 7 

This area is within the Yakutat Forelands Inventoried Roadless Area (#339). This Roadless 
Area's specific boundaries can be described as encompassing the land southeast from the town of 
Yakutat, between the Forest Highway IO on the no1iheast, Glacier Bay National Park on the 
southeast, and the southwest boundary is the Gulf of Alaska, from Dry Bay to the South to 
Johnson Slough on the North. (339-Yakutat Fore/ands C2-234 Final SEIS) 

Previous Special Designations 
All of the nominated area is within an inventoried Roadless Area and cuITentl y under 
Congressional protections as either a LUJ:? Tl area or Semi Remote Recreation area. 

Congress passed the Tongass Timber Reform Act in 1990. In this landmark legislation, 
Congress designated the southern part of the nominated area as the Yakutat Fore lands LUO II 
Management Area. The northern part ·of the nomtnated area is designated as Semi-remote 
Recreation LUD . Congress chose the Yakutat Forelands LUD II Area "for special management 
because of [its] critical importance for fish and wildlife habitat and [its] high value to tourisri1 

· and recreation. ,·l! 

The protections afforded under a Tier 3 designation are consistent with these management goals. 

The Tongass Forest Plan (2008) describes the desired future condition for lands designated under 
Semi-Remote Recreation LUD as ·'characterized by generally unmodified natural environments . 
Ecological processes and natural conditions are only minimally affected by past or current 
human uses or activities ." See 2008 TUvlP at 3-63. · 

" Tongass Timber Reform Act, Pub . L. 101-626. s 201. 104 Stat 4426. 4428 ( 1990 ) 
- http :,iton!rn5s-fpacljust.netiMaps/FPA Map ROD.hm1 
~ H.R. CONF. REP. No. IO 1-931. at 16 ( I 990) . 
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Exceptional Existing \Vater Quality and Ecological Value 

There is very little chemical '..Vater quality data available for this area. The fact that the area 
supports a vibrant and diverse aquatic community and wildlife in an exceptional environmental 
setting is evidence of a high qua! i ty ,,vat er resource . 

The Yakutat Forelands comprise a diverse array of rivers and wetlands that possess a variety of 
functions and values that contribute substantiall y to the State of Alaska 's and the Nation's 
economy and well-being. The 1979 Forest Plan recognized the area as the single most ·diverse 
and productive fish, wildlife and waterfowl area in the Tongass. 9 It includes productive rivers 
and streams, moist and wet marshes , kettle ponds, palustrine emergent marshes, Sitka spruce/ 
hemlock forested wetlands, riparian shrub communities, littoral wetlands, and temperate 
rainforest wetlands . 

All of the activities, either natural or by man on the Forelands are dependent on the natural high 
quality and abundance of water. The interconnectedness between hydrology, fisheries, wildlife 
and people in this area demands the highest level of protection by the State of Alaska. 

The Alaska Department of Fish and Game has identified over 90 anadromous fish streams in the 
area. This unique and productive coastal environment is exceedingly rare and in need of 
protection to water quality to ensure its continued vitality. 

Fisheries 
This coastal and riverine wetlands are important to commercial, sport and subsistence fishing 
economies. The Yakutat Fore lands are an interconnected wetland/estuarine complex that serve 
as critical spa(vning and rearing areas for all five salmon species, cutthroat, dolly varden trout 
and significant runs of eulachon. Included in this area are the Italito, Akwe and Alsek Rivers . 
According to the West Foreland Hydrologic Condition Assessment (2005): 

.. These streams collecti vely have the highest values for both spawning and rearing 
habitats. They are also among the most sensitive to both natural and human-caused 
disturbances . Some have developed complex life cycles uniquely adapted to their 
watersheds. The Situk River alone is considered one of the most productive rivers in 
Southeast Alaska due to its high fish species diversity and population density (Thedinga 
et al 1993 ).'. 

The valuable fisheries resources of the area are recognized by the State of Alaska Department of 
Fish and Game (ADF&G). Among the numerous fish bearing streams in the area, the 
Anadromous Waters Catalogue (ADF &G, 2000) identifies Williams Creek, Abve Ri ver, ltalio 
River, Ahrnklin River, and Situk River as primary fish-bearing streams (Class I) . Additional 
Class I streams in the nominated area include : Cabin Slough. Emile Creek. Gines Creek, Clear 

' IO I '' Congre; s I st Sess ion AMl, NDIN< , AN I LC A ·1 r, D 1:-.st< i1'.Aff CER'f -\ 1:'l LM..'LJS l t-1 THI ·. ToNGASS N,\TIUJ\iAI 
FORF. -;T .,s Wt l.flFR :-;FSS. A:sill FOR OTIIER Pl 'RPOSES, H.R. REP. Nu. 101-84. Part I at 35 r 1989 ). 
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Creek, Tanis River and Lake, Muddy Creek Cannery Creek, Square Creek and Outflow, Ustay 
River and Triangle Lake, Dangerous River, Miller Creek, Antlen River, Seal Creek, Middle 
Slough, and Kunayosh Creek. These waters provide habitat for sockeye, chinook, coho, pink, 
and churn salmon; steelhead and cutthroat trout; and Dolly Varden char. Eulachon run in the 
Situk, Lost, Dangerous, Italia, Akwe, and Alsek Rivers. 

ln 1998, the ADF&G assessed wildlife and resource data to specific Southeast watersheds and 
ranked them for comparison into Value Comparison Units (VCU) in order to guide management 
decisions. 10 Within the nomination area are several river systems that earned the maximum VCU 
ranking of 1 for salmon production values. These systems are the Situk River, East Fork of the 
fta[io, the Akwe River and Alsek River. ADF&G underwent this assessment because it believes 
it is the state's interest to minimize conflicts between resource developments that result in the 
loss of habitat productivity and other forest uses that depend on habitat integrity. ONRW 
protection would serve to further the State ' s interest in maintaining these incredible public trust 
resources supported on the Yakutat Forelands. 

Wildlife Habitat 
The Yakutat Forelands comprise valuable habitat that supports a rich \.Vildlife population, both in 
numbers and species divers·ity. Large mammal species include both brown and black bears 
(including the glacier bear, a bluish color phase of the black bear) , moose, wolverines, wolves, 
and mountain goats. There is a Sitka black-tailed deer population, as a result of transplant efforts 
in the 1940's. Small animals include mink, marten, beaver, snowshoe hare and pika, as well as 
several amphibian species. 

There are few resident bird species; however, the area is heavily used by migratory species, both 
for nesting and resting and includes waterfowl and raptors. (Appendix C339-Yakutat Fore/ands 
C2-236 Final SE/Sat (e)). These include Trumpeter swans, sandhill cranes and a wide variety 
of other shorebirds. Various other neotropical migrants utilize the area for reproduction, winter 
habitat and migration resting areas . Over 500,000 shorebirds utilize the foreland estuaries during 
migration . See Alaska's Key Costa! Wetlands, U.S. Forest Service . 

Exceptional Recreational and Aesthetic Values 

This area supports an exceptional wild and natural fishery that attracts fishermen , hunters and 
birders from all over the world. These world-class recreational fishing rivers attract thousands of 
sport fishermen per year. The revenue generated by sport fishing is vital to the economy of 
Yakutat and Southeast Alaska.Alaska State law (18 AAC 70.015.(3)) dictates that "if a high 
quality water constitutes an outstanding national resource , such as a water of a national or state 
park or wildlife refuge or a water of exceptional recreational or ecological significance, the 
quality of that water must be maintained and protected (Emphasis added) 11 

l'l Si:!e ADF&G Technical Bulletin No .98-4 Tongass Fish and \Vildlife Assessment. Tab le 6 Appendix A ( 1998). 

II 18 AAC 70 .015 
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The 1979 forest plan recognized the Area (Yakutat Forelands) as the single most diverse and 
productive fish, wildlife, and waterfowl area in the Tongass. The numerous rivers, including the 
Italia, Akwe, and Ustay-Tanis Rivers are highly productive commercial fisheries for coho and 
sockeye salmon. The Forest Service describes the recreational fisheries for steelhead and salmon 
as ;;world class." See AMENDING A:-.;ILC.:.\ TO DESIGNATE CERTAIN LANDS IN THE TONGASS 

l\iATIONAL FOREST AS WILDERNESS, AND FOR OTHER PURPOSES, H.R. REP. NO. 101-84, Part lat 35 
( 1989). 

The Yakutat Forelands have been vital for local food security for millennia. These wetlands 
support community food gathering for Native and rural non-Native Alaskans, as well as big 
game hunting. Resident households in Yakutat consume over 1000 pounds of wild foods, 
annually, from the forelands alleviating the high cost of grocery bills . See Alaska Dept. of Fish 
and Game Subsistence Division Report, 1999. 

Importance to Tlingit Culture 
The Tlingit people have occupied this area for thousands of years . The use of these land supports 
and is entwined with traditional and cultural practices and or the continuation of culture for 
future generations. These areas contains numerous archeologically sensitive areas sacred to us, 
one such example is, "where the Raven came to shore." Much of our culture and identity are 
dependent on the continued health of the Forelands and the fishery and wildlife it supports. 

Local Economy 
The majority of the monetary economy of Yakutat is derived from the .Fore lands in the f01m of 
commercial fishing, guided hunting and fishing, tourism, and remote recreation . · Much of 
Yakutat's economy is almost entirely based on sport, commercial and subsistence fishing on the 
Situk River alone.12 All of these activities depend on the pristine quality of the wetland resource . 

Trigger for a Tier 3 Review 
The Department of Environmental Conservation's past practice has been to consider the potential 
for ONR Vv' designation as part of the pub! ic notice and comment process on a draft wastewater 
discharge permit. However there is nothing in the interim guidelines that precludes consideration 
and granting of an ONR W nomination request outside of an application for a discharge permit or 
other trigger for an antidegredation revie\.V. 13 

Although the nominated area is not the subject of an application for a discharge pennit, the area 
faces multiple threats for development. Oil and gas exploration has occu1Ted in the area and the 
potential for development appears relatively high. The U.S. Geological Survey (USGS) has 
identified the Yakutat Forelands as a ;;[',,fost Favorable Petroleum Reserve Area." As yet, 
development activities have not been initiated. Furthermore, the USGS Mineral Resource Data 
website (200 I) indicates that there are eight prospects in the area for iron, titanium. gold , 
l . d I . ,-1 p atmum, an c 1rom1um. 

1
~ Hubhard Glacier, Russell Fiord and Situk Ri ve r -r\ Landscape in Motion. b,-Robert Gubernick 

Steven PausLian: [,'SD..J Forest St!rvic:e. Tonga.ss National Forl:!st,20(): 
1

' (http ::/w-ww .dec.stme.ak.usiwaler/wgsar/ Antide 0 radation/docs/P& P-
lmeri m Antidcgradation lmplemenation iVlethods.odf 
1

j Tongass Forest Plan Final SE!S . (2-24:?. at: www.ro11gass-seis.ne1}n1'pdf'JJC) .pdf 
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Exploration acti vities may well be permitted outside of the need for a discharge permit 
application, or a discharge may be granted a temporary exclusion. Once an area is targeted for 
mineral or oil and gas development there will be little political \.Vil] to do anything that may delay 
that development. It is imperati ve that ONR W protections be in place prior to any move to 
actively develop oil and gas leases in this area. 

Therefore we ask the Alaska State Department of Environmental Conservation to acknovvledge 
the Cultural significance, exceptional ecological values and outstanding recreational 
opportunities of tbe Yakutat Fore lands and protect the dependent relationship between the 
surface and subsurface water quality, soils, fish and wildlife , economy and culture and designate 
this area a Tier 3 Outstanding Natural Resource Water afforded the highest level of protection 
from degradation . 

Thank you for your assistance in helping us to attain this . 

Yakutat Tlingi t Tribe Council 

Name: Title: Tribal President --------------- --------
Victoria L. Demmert 

Signature: Date : - ------- ----- -

CC: Barbara Blake at: Barbarn.B1ake1i'i::alaska. gov 
Lt. Governor Byron Mallott 
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NATIONAL PARK SERVICE 
Wrangell-St. Elias National Park & Preserve / Glacier Bay National Park & 

Preserve 

Byron Mallett 
Lt. Governor 
Alaska State Capital Building 
P.O. Box 110001 
Juneau, AK 99811-1800 

Dear Mr. Mallott: 

Yakutat Ranger Station P.O. Box 137 
Yakutat, AK 99689 

907 784 3295 Fax 907 784 3535 

Date: February 22, 2016 

The National Park Service Yakutat District Field Office of Wrangell-St. Elias & Glacier Bay National 
Parks and Preserves shares/supports the Yakutat Tlingit Tribe's desire to recognize and protect the 
pristine water resources found on the Yakutat Forelands. We support the nomination for Tier 3 
Outstanding Resource Water Designation. 

The Yakutat Forelands comprise a 400,000 acre mosaic of wetlands, shrublands, and forests. Over 200 
bird species have been recorded on the forelands; approximately 60% of those species are known to breed 
or are suspected to breed in the area. Shorebirds, seabirds, songbirds, raptors, and Sandhill cranes use the 
Forelands rivers, wetlands and estuaries as stop over sit~s during their migration. The Black Sand Spit 
Aleutian Tern colony, the largest breeding colony in Alaska, hosts a significant proportion of the species' 
global population. Other important wildlife resources found on the Forelands include moose, back and 
brown bears, wolves, numerous fur bearers, Sitka black tail deer, Stellar sea lions, Harbor porpoise, and 
Harbor seals. 

The Yakutat Forelands include some of the most pristine and productive salmon habitat in the state. A 
dense network of streams channels provides spawning and rearing habitat for all five species of pacific 
salmon, Dolly Varden Char, cutthroat trout and stealhead trout. The salmon runs on the Forelands are all 
wild, produced annually by the high quality habitat without the need for hatcheries. This productivity is 
exemplified by the Situk River which supports runs of all five species of specific salmon and Alaska's 
largest run of stealhead trout. Commercial, sport, and subsistence fisheries-which make up much of the 
region's economy, are dependent on healthy functioning aquatic habitats and clean water. 

The National Park Service, Yakutat District agrees with fully and suppo1is the Yakutat Tlingit Tribes 
nomination to permanently protect these unique and exceptionally pristine resources. Please contact me if 
you should have any questions about the Yakutat Forelands. 

S inc er '/;; ~ d 
ael ~ Yakutat District Ranger 



Forest 
Service 

Byron Mallett 
Lt. Govern-or 
Alaska State Capitol Building 
P.O. Box 110001 
Juneau, AK 99811 

Dear Mr. Mallett: 

Alaska Region 
Tongass National 
Forest 
Yakutat Ranger 
District 

P.O. Box 327 
Yakutat, AK 99689-0327 
Phone: (907) 784-3359 
Fax: (907) 784-3457 

Date: September 17, 201 S 

The Yakutat Ranger District shares the Yakutat Tlingit Tribe's desire to recognize and protect the water 
resources of the Yakutat Fore lands. We support the nomination for Tier 3 Outstanding Resource Water 
Designation. 

The Yakutat Forelands is a 400,000 acre mosaic of wetlands, shrub lands, and forests. Over 200 bird 
species have been recorded on the Forelands; approximately 60% of those species are known to breed or 
are suspected to breed in the area. Shorebirds, seabirds, songbirds, raptors, and sandhill cranes use the 
Forelands rivers , wetlands and estuaries as stop over sites during migration. The Black Sand Spit 
Aleutian tern colony, the largest breeding colony in the Alaska, hosts a significant propmtion of the 
species' global population. Other important wildlife resources found on the Forelands include moose, 
black and brown bears, wolves, fur bearers, Sitka black tailed deer, Steller sea lions, and harbor seals. 

The Yakutat Fore lands include some of the most productive salmon habitat in the State. A dense network 
of stream channels provides spawning and rearing habitat for all five species of pacific salmon, Dolly 
Varden Char, cutthroat and steelhead trout. The salmon runs on the Forelands are all wild, produced 
annually by the high quality habitat without the need for hatcheries . This productivity is exemplified by 
the Situk River which supports runs of all five species of pacific salmon and Alaska' s largest run of 
steelhead trout. Commercial, sport, and subsistence fisheries --which make up much of the region's 
economy, are dependent on heathy functioning aquatic habitats and clean water. 

The Yakutat Ranger District agrees with the Yakutat Tlingit Tribe that these resources are exceptional 
and should be protected. Please feel free to contact me if you should have any questions about the 
Yakutat Forelands. 

LEE A. BENSON 
District Ranger 
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GOVERNOR BILL ,VALKER 

March 2, 2016 

The Honorable Cathy Giessel 
Chair, Senate Resources Committee 
State Capitol Room 427 
Juneau, AK 99801 

Dear Senator Giessel, 

Department of Environmental 
Conservation 

OFFICE OF THE COMMISSIONER 

Post Office Box 11 1800 
410 Willoughby Avenue. Suite 303 

Juneau. Alaska 99811 -1800 
Main: 907.465.5066 

Fox: 907.465.5070 
www.dec .alasko .gov 

Thank you for hearing Senate Bill 163: National Resource Water Nomination/Designation on 

February 15th • Below, I have provided supplemental responses to some of the questions that came up 
during that hearing. 

Do you have a formal opinion from an attorney describing the ambiguity in authority over 
who designates a water as an Outstanding National Resource Water (ONRW)? (Sen. 
Wielechows.ki) 
DEC obtained the following response from the Department of Law: 

EPA's regulations directing each state to develop and adopt a statewide antidegradation policy and 

implementation methods includes a requirement (40 C.F.R. § 13f.12(a)(3)) that: 

''Where high quality waters constitute an outstanding National resource, such as waters of 

National and State parks and wildlife refuges and waters of exceptional recreational or 

ecological significance, that water quality shall be maintained and protected." 

These "Outstanding National Resources Waters" are also referred to as "ONRWs" and "Tier 3" 

waters. There are three levels of water quality protection described in EPA's regulations with Tier 3 

being the water getting the highest level of protection. No new pollution may be discharged into a 
Tier 3 water with very limited and temporary exceptions. Tier 3 waters are essentially preserved in 

their existing state much like land that is being managed as a park or refuge. 

The argument that DEC does have statutory authority to designate Tier 3 waters stems from DEC's 

water quality and purity standards authority, AS 46.03.080, and its general authority under AS 

46.03.020(9) to act as the official agency to deal with federal environmental laws. Under that 

authority, DEC is arguably the agency that complies with the EPA regulatory requirement for the 

state to have the equivalent of a Tier 3 protected waters category (40 C.F.R. § 131.12(a)(3)), and 
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therefore to develop an implementation process for designating Tier 3 waters. This is the position 

the state's Legislative Affairs Agency took in 2014.1 

The argument that DEC does not have statutory authority stems from two sections of Article VIII 

of the Alaska Constitution. First, Article VIII,§ 7, holds that, "the legislature may provide for the 

acquisition of sites, objects, and areas of natural beauty or of historic, cultural, recreational, or 

scientific value. It may reserve them from the public domain and provide for their administration 

and preservation for the use, enjoyment, and welfare of the people.2 Second, Article VIII, §2, holds 

that "the Legislature shall provide for the utilization, development, and conservation of all natural 

resources belonging to the State, including land and waters, for the maximum benefit of the 

people."3 As the highest level of protection afforded a water of the state and in conjunction with the 

language of 40 CFR 131.12(a)(3), the Department of Law has advised DEC that a Tier 3 water could 

be a "state natural resource." As such, Article VIII§ 7 would seem to apply to the designation of a 

Tier 3 water. Similarly, since development and utilization of a water is significantly restrained once a 

Tier 3 designation is applied, Article VIII §2 would seem to apply as well. Supporting this 

interpretation is the fact the Legislature, not any state agency, has designated parks, refuges and 

other protected areas in the state in other instances. 

In summary, the uncertainty stems from whether a Tier 3 designation is more appropriately 

classified as a reservation of a public area for preservation purposes, or is simply a water quality and 

purity standard. The Legislature has delegated a general authority to DEC under AS 46.03.080 and 

AS 46.03.020(9) to establish water quality and purity standards. However, it is arguable that this 

designation would extend to the irrevocable reservation of a water body from essentially all 

development. 

This uncertainty is partly related to public policy as well as legal authority. Since a Tier 3 designation 

has far reaching consequences, and is possibly irreversible, it may make for better public policy to 

put such a decision in the hands of the elected representatives rather than appointed officials. 

Doing this would also provide the opportunity for the Legislature to craft specific measures to 

protect special waters of the state without having to necessary limit other activity or uses that would 

be precluded under a Tier 3 designation by DEC. 

Can an entire watershed be designated? If so, the consequences of that concern me. (Sen. 
Stedman) 
There are no provisions in the federal antidegradation requirements that preclude a state from 

designating an entire watershed as a Tier 3 water. If a state did this, it could significantly limit uses 

of that watershed in the future that could result in any pollution being released, at least from point 

sources, into the waters within the watershed. This is why the department believes a decision of this 

magnitude would more appropriately reside with the Legislature. Under the current version of SB 

163, while a watershed may be nominated, the Legislature would have the sole authority to designate 

1 Proposed Regulations Relating to State Water Quality Antidegradation Policy (18 AAC 70.015), State of Alaska 
Legislative Affairs Agency, Div. of Legal and Research Services, March 3, 2014. 
2 Alaska Const. art. VIII, §7. 
3 Alaska Const. art. VIII, §2. 
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and therefore assign Tier 3 (ONRW) protection. The public, local governmental agencies and 

interested agencies would, of course, have the opportunity to weigh in during the legislative process 

on any nomination the Legislature took up in the form of a bill. 

W7iat kind of stakeholder input are you getting? I've heard some are reticent to be involved 
because DEC hasn't listened. (Sen. Stoltze) 
The Division of Water has been conducting public outreach for some time on the development of 

Clean Water Act antidegradation implementation methods including the designation process for 

ONRWs in Alaska; this is a complex subject with many facets to consider. Feedback from DEC's 

2013 public Antidegradation Workgroup process recommended that state legislative action was 

needed to clarify who has the authority to designate an ONRW. That workgroup also recommended 

a more robust, up-front evaluation process for nominations by state agencies than is currently 

included in the proposed legislation (fhe workgroup's report can be found on the DEC website at: 

http://dec.alaska.gov/water/wqsar/Antidegradation/docs/WorkgroupRpt 01 24 13 Final.pd£). 

The State considered the workgroup's recommendation, but ultimately proposed a simpler approach 

to collecting nominations and forwarding them to the Legislature. The current proposal would avoid 

the risk that agencies and the public could spend a lot of limited resources studying nominations and 

compiling reports on nominated waters that the Legislature might never choose to take up in a bill. 

Instead, under the current proposal, the Legislature, if it wanted a particular water analyzed by the 

agencies for possible consideration as an ONRW, could direct the agencies to do that while 

providing the fiscal resources needed to do this work. 

DEC is continuing to reach out to stakeholders on the proposed legislation, including members of 

the Antidegradation Workgroup, industry, tribes, communities, government agencies, and NGOs. 

We continue to respond to questions and are listening to suggestions that are being raised with 

respect to the process for nominating and designating ONRWs. Division of Water Director Michelle 

Hale recently held an informational town hall meeting in Haines where the Chilkat River has been 

nominated, attended by over 100 people. In general, DEC is hearing support for establishing a clear 

process to designate an ONRW in Alaska; individual stakeholders may have specific thoughts on the 

process and what might be useful to include in a final bill. DEC is listening to these suggestions and 

understands that amendments to the bill may be needed to provide for more clarity on the ONRW 

designation authority and process. 

W7iat have been your discussions with DNR's Division of Mining, Land and Water? (Sen. 
Coghill) 
DNR initially had concerns regarding whether a court might stay DEC's or DNR's issuance of a 

permit or other authorization for activity on land (with drainage to a water) or in a water where that 

activity would add pollutants to that water, when there is a nomination to designate that water as an 

ONRW and pending a final action on that nomination. That concern has been raised to the 

Department of Law who responded as follows: 

In general, a person with standing may always petition a court for a temporary restraining order or 

an injunction staying the issuance of a permit upon showing that there would be irreparable harm if 
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such relief were not granted.4 Plausibly, a person could argue that a discharge of pollution into a 
water body would irreparably harm that water to the extent that a Tier 3 designation would become 

meaningless. However, a petition for a Tier 3 designation would not create any new rights or 

avenues for an injunction beyond that which already exist. For example, a person could just as easily 

request an injunction until an Environmental Impact Statement is completed, or a census of local 

endangered species is completed for purposes of the Endangered Species Act. 

In comments DEC has seen from stakeholders, there has been a suggestion the proposed bill should 

be modified to explicitly provide that no water may be treated as an ONRW until designated as an 

ONRW by the Legislature. 

DNR's fiscal note says that the bill wiD be "signed into law," but if the executive branch is 
ceding authority to the legislative branch, would the governor sign a bill? Or would it be a 
resolution? (Sen. Wielechowski) 
There is a constitutional requirement that the Legislature make the determination, based on Article 

8, secs. 2 and 7 of the Alaska Constitution. Those provisions are read to mean that the Legislature 

must pass a bill that would need to go through the normal process of obtaining the governor's 

signature to become law. 

Why does the bill include a nomination process in addition to the legisladve process? 
What's the rationale for the bill beyond line 7? (Sen. Costello) 
DEC does not believe section 1 (b) through (e) of the current bill is likely required to meet EPA's 

requirement in 40 C.F.R. § 131.12(a)(3). However, the department believes these subsections would 

provide both a clear and helpful means to take in nominations from the public and a place interested 

members of the public could go to start getting information about any nominations. 

What is the nature of the 22 bodies of water designated in Arizona? And what is the process 

and criteria in WA, OR, and ID? (Sen. Micciche) 
See the enclosed 'Outstanding Arizona Waters' and 'Process and Criteria for ONRW in WA, OR, 

and ID.' 

How does EPA view the CPR for ONRW; does a nomination put restrictions on a water 
body? Could we clarify on line 7 that we're talking about 131.12 paragraph 3? (Sen. Coghill) 
A nomination should not put restrictions on a water body as the protection level would only be in 

effect upon actual designation. The CPR only requires states have a method for designation of 

ONRWs. It does not require states to designate any ONRWs. Again, DEC has received comments 

from stakeholders suggesting the proposed bill be modified to explicitly provide that no water may 

4 See, e.g., Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127 (9th Cir. 2011) (holding that Environmental group 
was likely to suffer irreparable harm in absence of preliminary injunction against proposed logging and timber sale by 
United States Forest Service in area damaged by fire; members of group would be denied use and enjoyment of the 
area.); Cf. Friends of the Wild Swan v. Weber, 767 F.3d 936 (9th Cir. 2014) (holding that Environmental organizations 
seeking preliminary injunction to halt logging projects approved by United States Forest Service (USFS) on both sides of 
Flathead River in Montana's Flathead National Forest did not establish a likelihood of irreparable harm to bull trout and 
westslope cutthroat trout fisheries in the absence of an injunction.) 



Senator Giessel 5 March 2, 2016 

be treated as an ONRW until designated as an ONRW by the Legislature. It would also be possible 
to modify the bill to clarify the regulatory citation in line 7. 

There's been no consideration of tying hands of future legislatures. (Sen. Costello) 
If SB 163 is amended to include criteria for designation of a Tier 3 water while leaving decision­

making authority to the Legislature, future legislatures would not be bound by those criteria. "It is a 

well-established principle that one legislature cannot abridge the power of a succeeding legislature," 

or "bind a future legislature to act in a particular manner."5 It is DEC's understanding, based on 

advice we have received from the Department of Law, the legislature can use its inherent powers 

under Article VIII of the Alaska Constitution to designate a Tier 3 water for any reason it so 

chooses or create a new category of protected water than Tier 3. Future legislatures can also choose 

to amend the statutory criteria in the same bill they use to designate a water body. 

We should have a process for reversing a designation. (Sen. Coghill) 
There is no federal regulation or guidance specifically addressing whether or how a state's 

designation of an ONRW can be reversed or modified. DEC knows of no ONRWs in the United 

States that have had their designation reversed. It is assumed that the justification necessary would 

be extensive; however, the proposed removal of an ONRW designation would presumably be 

similar to the process used to originally designate the ONRW, here, the legislative process. 

Does the EPA penalize us ifwe don't establish a process? Please brief us on ramifications of 

not establishing a process. (Sen. Wielechowski) 
The federal Clean Water Act requires states to adopt water quality standards that include an 

antidegradation policy and implementation methods.6 Alaska adopted its antidegradation policy, 

which mirrors requirements in federal regulations, in 1997.7 The policy establishes requirements that 

must be met to authorize a reduction in existing water quality. To facilitate its decision-making 

process, DEC relies on interim antidegradation implementation methods that were adopted in 

2010.8 At that time, EPA recommended that the state establish a stand-alone Tier 3 designation 

process, outside the permit process. 9 Alaska has so far not promulgated a standard that has been 

submitted to EPA for approval. 

Alaska is required to establish an antidegradation implementation policy that includes Tier 3 waters. 10 

This implementation policy is subject to review and approval by EPA.11 If EPA disapproves of a 

state's implementation policy, they will first notify the state of what changes are required to attain 

approval, and if the state does not adopt the specified changes, the Regional EPA Administrator 

5 Weiss 11. State, 939 P.2d 380, 397 (Alaska 1997) (citing 73 Am.Jur.2d Statutes § 34 (1974); State v. L nvis, 559 P.2d 630, 
643 (Alaska 1977); Applications of Herrick & Irish, 82 Hawai'i 329, 922 P.2d 942, 951 (1996).) See also Re: SCS CSHB 
268(FIN) am S (reengrossed) -- Making and amending appropriations, 1995 Alaska Op. Atty. G en. (Inf.) 225 (Alaska 
A.G .), 1995 WL 790770. 
6 40 C.F.R. 131.12. 
7 18 AAC 70.015. 
8 Interim Antidegradation Implementations Methods, State of Alaska, D ept. of Envt'l Cons., Policy and Procedure 
Number 05.03.103, July 14, 2010. 
9 Id, at 5. 
10 40 C.F.R. 131.10, 40 C.F.R. 131.12(a). 
11 40 C.F.R. 131.21. 
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may propose and promulgate a water quality standard that complies with federal law. 12 Alaska would 

then be required to incorporate EPA's promulgated water quality standard in issuing permits, and 

EPA could formally object to a permit if Alaska does not incorporate EPA's promulgated standard. 

If the objection is not resolved, EPA may issue the permit. 13 In other words, if EPA does not 

approve of Alaska's implementation policy with regard to the designation of Tier 3 waters, they can 

overrule the state and create a federal policy that complies with their interpretation of the Clean 

Water Act. 

We hope these responses prove useful to the Committee. If there are further questions or follow up 
on these issues, please feel free to contact us. 

Sincerely, 

Larry Hartig 
Commissioner 

Enclosures: Outstanding Arizona Waters 
Process and Criteria for ONRW in WA, OR, and ID 

12 40 C.F.R. 131.22(a) . 
13 40 C.F.R. 123.44 



OUTSTANDING ARIZONA WATERS (OAWs) 
A.A.C. R18-11-112(G) 

1. West Fork of the Little Colorado River, from its headwaters at 33°55'02"/109°33'30" to Government 
Springs at 33°59'33"/109°27'54" (approximately 9.1 river miles); 

2. Oak Creek, from its headwaters at 35°01 '30"/111 °44'12" to its confluence with the Verde River at 
34°40'41 "/111 °56'30 (approximately 50.3 river miles); 

3. West Fork of Oak Creek, from its headwaters at 35°02'44"/111 °54'48" to its confluence with Oak 
Creek at 34°59'14"/111 °44'46" (approximately 15.8 river miles); 

4. Peeples Canyon Creek, from its headwaters at 34°23'57"/113°19'45" to its confluence with the Santa 
Maria River at 34 °20'36"/113°15'12" (approximately 8.1 river miles); 

5. Burro Creek, from its headwaters at 34 °52'46.5"/113°05'13.5" to Its confluence with Boulder Creek at 
34°374.5"/113°18'36" (approximately 29.5 miles); 

6. Francis Creek, from its headwaters at 34 °54'38"/113°20'30" to its confluence with Burro Creek at 
34°44'29"/113°14'37" (approximately 22.9 river miles); 

7. Bonita Creek, from its boundary of the San Carlos Indian Reservation at 33°03'08"/109°33'41" to its 
confluence with the Gila River at 32°53'36"/109°28'43" (approximately 14.7 river miles); 

8. Cienega Creek, from its confluence with Gardner Canyon and Spring Water Canyon at 
31°47'38.5"/110°35'21.5" to the USGS gaging station at 32°02'09"/110°40'34" (approximately 28.3 
river miles); 

9. Aravaipa Creek, from its confluence with Stowe Gulch at 32°52'10"/110°22'03" to the downstream 
boundary of the Aravaipa Canyon Wilderness Area at 32°54'23"/110°33'42" (approximately 15.5 river 
miles); 

10. Cave Creek, from its headwaters at 31°50'30"/109°17'04.5" to the Coronado National Forest 
boundary at 31°54'38"/109°08'40" (approximately 10.4 river miles); 

11. South Fork of Cave Creek, from its headwaters at 31°50'20"/109°16'33" to its confluence with Cave 
Creek at 31°53'04"/109°10'30" (approximately 8.6 river miles); 

12. Buehman Canyon Creek, from Its headwaters at 32°52'0.5"/110°39'54.5" to its confluence with 
unnamed tributary at 32°24'31.5"/110°32'08" (approximately 9.8 river miles); 

13. Lee Valley Creek, from its headwaters at 33°55'49"/109°31 '34" to its confluence with Lee Valley 
Reservoir at 33°56'28"/109°30'15.5" (approximately 1.6 river miles); 

14. Bear Wallow Creek, from its headwaters at 33°35'54"/109°26'54.5" to the boundary of the San Carlos 
Indian Reservation at 33°37'52"/109°29'44" (approximately 4.25 river miles); 

15. North Fork of Bear Wallow Creek, from its headwaters at 33°34'47.5"/109°21 '59.5" to its confluence 
with Bear Wallow Creek at 33°35'54"/109°26'54.5" (approximately 3.8 river miles); 

16. South Fork of Bear Wallow Creek, from its headwaters at 33°34'38.5"/109°23'58" to its confluence 
with Bear Wallow Creek at 33°35'54"/109°26'54.5" (approximately 3.8 river miles); 

17. Snake Creek, from its headwaters at 33°37'21.5"/109°26'11" to its confluence with the Black River at 
33°40'31.5"/109°28'58.5" (approximately 6.2 river miles); 

18. Hay Creek, from its headwaters at 33°51'00"/109°28'48" to its confluence with the West Fork of the 
Black River at 33°48'30"/109°25'19" (approximately 5.5 river miles); 

19. Stinky Creek, from the White Mountain Apache Indian Reservation boundary at 
33°52'36.5"/109°29'45" to its confluence with the West Fork of the Black River at 
33°51'21.5"/109°27'09.5" (approximately 3.0 river miles); 

20. KP Creek, from its headwaters at 33°34'03"/109°21 '19" to its confluence with the Blue River at 
33°31'44"/109°12'04.5" (approximately 12.7 river miles); 

21. Davidson Canyon, from the unnamed spring at 31 °59'00"/110°38'46" to its confluence with Cienega 
Creek;and 

22. Fossil Creek, from its headwaters at the confluence of Sandrock and Calf Pen Canyons above Fossil 
Springs at 34°26'48.7"/111 °32'25" to its confluence with the Verde River at 34°18'21.8"/111 °40'31.6" 
(approximately 17.2 river miles). 



Process and Criteria for ONRW in WA, OR, and 101 

I. Washington 

1. Status: Process and criteria in regulations; no designations to date 
2. Criteria: 

(1) To be eligible for designation as an outstanding resource water in Washington, one or more 

of the following must apply: 

(a) The water is in a relatively pristine condition (largely absent human sources of degradation) 

or possesses exceptional water quality, and also occurs in federal and state parks, 

monuments, preserves, wildlife refuges, wilderness areas, marine sanctuaries, estuarine 

research reserves, or wild and scenic rivers; 

(b) The water has unique aquatic habitat types (for example, peat bogs) that by conventional 

water quality parameters (such as dissolved oxygen, temperature, or sediment) are not 

considered high quality, but that are unique and regionally rare examples of their kind; 

(c) The water has both high water quality and regionally unique recreational value; 

(d) The water is of exceptional statewide ecological significance; or 

(e) The water has cold water thermal refuges critical to the long-term protection of aquatic 

species. For this type of outstanding resource water, the nondegradation protection would 

apply only to temperature and dissolved oxygen. 

3. Process: 

(2) Any water or portion thereof that meets one or more of the conditions described in 

subsection (1) of this section may be designated for protection as an outstanding resource 

water. A request for designation may be made by the department or through public 

nominations that are submitted to the department in writing and that include sufficient 

information to show how the water body meets the appropriate conditions identified in this 

section. 

(3) After receiving a request for outstanding resource water designation, the department will: 

(a) Respond within sixty days of receipt with a decision on whether the submitted information 

demonstrates that the water body meets the eligibility requirements for an outstanding 

resource water. If the submitted information demonstrates that the water body meets the 

eligibility requirements, the department will schedule a review of the nominated water for 

designation as an outstanding resource water. The review will include a public process and 

consultation with recognized tribes in the geographic vicinity of the water. 

(b) In determining whether or not to designate an outstanding resource water, the department 

will consider factors relating to the difficulty of maintaining the current quality of the water 

body. Outstanding resource waters should not be designated where substantial and 

imminent social or economic impact to the local community will occur, unless local public 

support is overwhelmingly in favor of the designation. The department will carefully weigh 

the level of support from the public and affected governments in assessing whether or not 

to designate the water as an outstanding resource water. 

(c) After considering public comments and weighing public support for the proposal, the 

department will make a final determination on whether a nominated water body should be 

adopted into this chapter as an outstanding resource water. 

1 This summary by DEC staff is an interpretation of other states' criteria and processes. 



II. Idaho 

1. Status: Process and criteria (section c) in regulations; no designations to date 

2. Process/Criteria: 

Tier Ill - Outstanding Resource Waters (ORWs). ORWs are designated by the legislature. 

Subsection 052.09 describes the nomination, public notice and comment, public hearing, and 

board review process for directing the Department to develop legislation designating ORWs. 

Only the legislature may designate ORWs. Once designated by the legislature, the ORWs are 

listed in these rules. 

a. Nominations. Any person may request, in writing to the board, that a stream segment be 

considered for designation as an Outstanding Resource Water. To be considered for ORW 

designation, nominations must be received by the board by April 1 or ten (10) days after the 

adjournment sine die of that year's regular session of the legislature, whichever is later, for 

consideration during the next regular session of the legislature. All nominations shall be 

addressed to: Idaho Board of Environmental Quality ... 

The nomination shall include the following information: 

i. The name, description and location of the stream segment;) 

ii. The boundaries upstream and downstream of the stream segment;) 

iii . An explanation of what makes the segment a candidate for the designation; 

iv. A description of the existing water quality and any technical data upon which the 

description is based as can be found in the most current basin status reports; 

v. A discussion of the types of non point source activities currently being conducted that 

may lower water quality, together with those activities that are anticipated during the next 

two (2) years, as described in the most current basin status reports; and 

vi. Any additional evidence to substantiate such a designation. 

b. Public Notice and Public Comment. The board will give public notice that one (1) or more 

stream segments are being considered for recommendation to the legislature as outstanding 

resource waters. Publ ic notice will also be given if a public hearing is being held. Public 

comments regarding possible designation will be accepted by the board for a period of at 

least forty-five (45) days. Public comments may include, but are not limited to, discussion of 

socioeconomic considerations; fish, wildlife or recreational values; and other beneficial uses. 

c. Public Hearing. A public hearing(s) may be held at the board's discretion on any stream 

segment nominated for ORW designation. Public notice will be given if a hearing is held . The 

decision to hold a hearing may be based on the following criteria: 

i. One (1) or more requests contain supporting documentation and valid reasons for 

designation; 

ii. A stream segment is generally recognized as constituting an outstanding national 

resource, such as waters of national and state parks, and wildlife refuges; 

iii. A stream segment is generally recognized as waters of exceptional recreational or 

ecological significance; 

iv. The board shall give special consideration to holding a hearing and to recommending for 

designation by the legislature, waters which meet criteria found in Subsections 052.09.c.ii. 

and 052.09.c.iii.; 

v. Requests for a hearing will be given due consideration by the board. Public hearings may 

be held at the board's discretion. 



d. Board Review. The board shall review the stream segments nominated for ORW 

designation and based on the hearing or other written record, determine the segments to 

recommend as ORWs to the legislature. The board shall submit a report for each stream 

segment it recommends for ORW designation. The report shall contain the information 

specified in Subsection 052.09.a. and information from the hearing record or other written 

record concerning the impacts the designation would have on socioeconomic conditions; fish, 

wildlife and recreational values; and other beneficial uses. The Department shall then prepare 

legislation for each segment that will be recommended to the legislature as an ORW. The 

legislation shall provide for the listing of designated segments in these rules without the need 

for formal rulemaking procedures, pursuant to Sections 67-5201, et seq ., Idaho Code. 

Ill. Oregon 

1. Status: Policy, process and criteria combined in antidegradation policy regulations; no 

designations to date, however, the state does have current nominations 

2. Regulations: 

(8) Outstanding Resource Waters Policy. Where existing high quality waters constitute an 

outstanding State or national resource such as those waters designated as extraordinary 

resource waters, or as critical habitat areas, the existing water quality and water quality values 

must be maintained and protected, and classified as "Outstanding Resource Waters of Oregon." 

(a) The Commission may specially designate high quality water bodies to be classified as 

Outstanding Resource Waters in order to protect the water quality parameters that affect 

ecological integrity of critical habitat or special water quality values that are vital to the unique 

character of those water bodies. The Department will develop a screening process and establish 

a list of nominated water bodies for Outstanding Resource Waters designation in the Biennial 

Water Quality Status Assessment Report (305(b) Report). The priority water bodies for 

nomination include: 

(A) Those in State and National Parks; 

(B) National Wild and Scenic Rivers; 

(C) State Scenic Waterways; 

(D) Those in State and National Wildlife Refuges; and 

(E) Those in federally designated wilderness areas. 

(b) The Department will bring to the Commission a list of water bodies that are proposed for 

designation as Outstanding Resource Waters at the time of each triennial Water Quality 

Standards Review; and 

(c) When designating Outstanding Resource Waters, the Commission may establish the water 

quality values to be protected and provide a process for determining what activities are allowed 

that would not affect the outstanding resource values. After the designation, the Commission 

may not allow activities that may lower water quality below the level established except on a 

short term basis to respond to public health and welfare emergencies, or to obtain long-term 

water quality improvements. 

(11) "Commission" or "EQC" means the Oregon Environmental Quality Commission . 
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March 4, 2016 

Senator Cathy Giessel, Chair 
Senate Resources Committee 
State Capitol Room 502 
Juneau, AK 99801 

Re: SB163, National Resource Water Nomination/Designation 

Dear Senator Giessel: 

The Alaska Miners Association (AMA) writes to offer comments on SB163, a bill titled "An Act relating to 
the nomination and designation of state water as outstanding national resource water." 

AMA is a non-profit membership organization established in 1939 to represent the mining industry in 
Alaska. We are composed of more than 1,800 members that come from seven statewide branches: 
Anchorage, Denali, Fairbanks, Juneau, Kenai, Ketchikan/Prince of Wales, and Nome. Our members include 
individual prospectors, geologists, engineers, vendors, suction dredge miners, small family mines, junior 
mining companies, and major mining companies. We look for and produce gold, silver, platinum, 
molybdenum, lead, zinc, copper, coal, limestone, sand and gravel, crushed stone, armor rock, and other 
materials. 

On February 10, members of the Alaska Department of Environmental Conservation (ADEC) met with 
representatives of AMA to discuss the Administration's introduction of SB163. As we understand, the U.S. 
Environmental Protection Agency requires states to have a process in place in which individuals and/or 
organizations can nominate waters to be designated as a Tier 3 Outstanding Natural Resource Water 
(ONRW). To meet this requirement, ADEC has proposed this bill to mandate that state waters cannot be 
designated as an ONRW except by an Act of the Legislature. 

By way of background, waters designated as an ONRW are provided the highest level of protection under 
the State's antidegradation policy. From ADEC: "The federal and state antidegradation policies require 
water quality to be maintained and protected in a Tier 3 water. The interpretation of this provision 
typically is that new or increased discharges to a Tier 3 water or its tributaries are not permitted if the 
discharges would result in a lowering of water quality (i.e., cause degradation). The only exception to this 
prohibition is to allow activities that result only in a temporary, short-term and limited change in the 
water quality of a Tier 3 water; for example, construction activities that only impact water quality during 
construction. Such activities must not permanently degrade water quality." 

Designation of an ONRW and subsequent Tier 3 water protection would, without doubt, be a barrier to 
resource development, economic development, and some crucial municipal projects. Conceptually, the 
AMA would prefer that the State of Alaska request that Alaska be exempted from the provision within the 
Clean Water Act (CWA) that requires the State to have a designation process in place. However, it may not 
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nomination of an ONRW is warranted, AMA believes the process and any 
designation could be used by some anti-development individuals or 
organizations to stop responsible development projects. Therefore, we believe it is necessary and 
appropriate for the Legislature to be tasked with this important rule. The AMA also believes the 
nomination process should include an opportunity for stakeholder appeal of the nomination prior to 
Legislative review. In that case, AMA would support SB163, on the condition that recommendations are 
incorporated into an updated version of the bill, as outlined below. 

1. Section 1, item a, Line 6: "Water of the state may not be designated or managed as outstanding 
national resource water except by an Act of the Legislature." 

It is imperative that when a state water is nominated for designation as an ONRW, it should not be 
managed or treated as such until an Act of the Legislature confirms the designation. Actions that 
manage the water with Tier 3 protections prior to designation are inappropriate. 

2. Section 1, new item b, line 7: AMA suggests including the following language: "The department's 
management of a water body, or particular stretch of a water body, as an outstanding national 
resource water, shall be limited solely to that portion of a waterbody designated by the legislature and 
shall not extend to tributaries, adjacent waters, or any other waters of the state unless such waters 
have been expressly designated by the legislature as outstanding natural resource waters." 

Designating a water as an ONRW shall apply to the area or portion that merits Tier 3 protections only. 
ONRW and management actions resulting from its designation should not apply to upstream activity, 
tributaries, and any other adjacent waters. Parties that nominate waters for ONRW designation must 
be required to be specific as to the portion of the waterbody that is being nominated, and designations 
cannot go further or be applied to any waters outside the intended designation area. 

3. Section 1, line 11: add sentence that reads "The department will reject nominations that fail to satisfy 
any information requirements established by the department in regulation." 

ADEC should have a mechanism in place in which it can dismiss illegitimate nominations, so that they 
do not have to forward baseless information to the Legislature. 

4. Section 1, Page 2, line 1, item e: "Within 10 days after the convening of each Legislature, the 
commissioner shall transmit to the Legislature for consideration a list of nominations and related 
material that were received by the department within the 24 month period preceding September 1 
of the previous year. 

Nominations of ONRW waters should be done constructively; therefore, AMA believes the agency 
should start each nomination period with a clean slate, ensuring that previously nominated waters 
that the Legislature declined to act on aren't forwarded to the Legislature ad infinitum. Requiring new 
nominations every two years will help to mitigate the duplicative and outdated nominations of waters 
already addressed as being inappropriate for an ONRW designation. A list of nominations should only 
be forward to the Legislature once per session. Nominations received by the agency after the 
September 1 deadline should be considered in the nomination period for the following Legislature. 

5. Add a new Section 2 which is attached to this letter as Exhibit A. 
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a record of a nomination for the Legislature's consideration of an 
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ONRW. Whether or not those criteria have been met should be subject to appeal. Finally, if a 
waterbody is important and unique enough to warrant Tier 3 consideration, DEC should submit a 
report to the Legislature explaining how it plans to manage existing point source dischargers to ensure 
compliance with permit stipulations and manage non-point dischargers to ensure they comply with all 
regulatory requirements. 

AMA also intends to provide these suggestions directly to ADEC staff, and we are hopeful that inclusion of 
our suggestions, as well as the Committee feedback the agency received at the February 15 hearing, will 
be incorporated into this bill. AMA greatly appreciated the opportunity to discuss this bill with ADEC and 
greatly appreciates the opportunity to submit our comments for the record before your Committee. 

Please don't hesitate to contact me if you have any questions on our comments. 

Sincerely, 

Deantha Crockett 
Executive Director 

Attached: AMA Comments SB163 Exhibit A; Criteria for Tier 3 designation 
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EXHIBIT A- SB 163 CRITERIA 

Section 2: 

A DEC shall make the following evaluations, determinations, and findings before submitting a waterbody 
to the Legislature for Tier 3 consideration. The submission of a waterbody to the Legislature for Tier 3 
consideration is not, and shall not be considered, a recommendation for Tier 3 designation by DEC. 

1. A nomination for Tier 3 designation may be submitted to DEC by any resident of Alaska with respect 
to any waterbody or segment thereof. DEC shall determine whether the waterbody has exceptional 
water quality characteristics relative to other State of Alaska water, including one or more of the 
following: 

a. the water is in a relatively pristine condition, largely absent of human sources of degradation, and 
of exceptional value to the state in this condition; 

b. the water is of exceptional ecological, economic, or recreational significance. If the Tier 3 
nomination is based on this subsection the nominating application shall be accompanied by a 
detailed report explaining how the ecological, economic, or recreational values make the 
waterbody exceptional; or 

c. the water is an exceptional and rare example of its type regardless of whether the water is 
considered high quality. If the Tier 3 nomination is based on this subsection the nominating 
application shall be accompanied by a detailed report explaining the factors that make the water 
exceptional and rare and why its water quality condition should be disregarded. 

2. The application for Tier 3 nomination shall include the following information: 

a. The nomination described in Paragraph 1 must include the current contact information for the 
nominator and the following required information about the waterbody proposed for Tier 3 
designation: 

1. the name, description, and geographic location; 
2. the boundaries or extent, including maps, sufficient to define the waterbody in statute; 
3. identification of land ownership adjacent and proximal to the proposed waterbody, including 

information on whether those lands have designated or protection status; 
4. rationale and information to support a Tier 3 designation that meets conditions in Paragraph 1 

including the required comparison to other State of Alaska waterbodies to demonstrate 
exceptional characteristics and an explanation of how the existing water quality supports the 
rationale; 



ALASKA MINERS 
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levels are insufficient, including an identification and 
description of immediate, short term, or potential significant 
risks to the exceptional characteristics of the water; 

6. any supporting available evidence, including information on existing uses, sufficient and 
credible water quality data, and other technical data or records; and 

7. other available evidence which the nominator considers supportive of the nomination, such as: 

a. any additional information on land owners, stakeholders, or communities that may be 
affected by the proposed designation and the respective interests in the proposed 
designation; 

b. any economic or social information relative to the proposed designation, including available 
natural resources, special land area designations, transportation corridors, and subsistence 
uses and users; 

c. documentation of any public outreach and the public's level and degree of support for the 
proposed designation; 

d. documentation of the level and degree of support for the proposed designation from any 
affected local government; and 

e. any additional information related to the proposed water or evidence to the proposed 
waterbody or evidence to support the proposed designation. 

b. DEC shall conduct a completeness review of the application, and request additional information as 
necessary to process the application; and 

c. DEC shall be reimbursed by the applicant for DEC's costs of processing an application, including the 
required evaluations and reports. DEC shall begin processing the application and the required 
evaluations and reports after a satisfactory reimbursable services agreement has been received from 
the applicant. 

3. DNR shall prepare a report evaluating the land use implications of any waterbody proposed for Tier 3 
nomination that DEC intends to submit to the Legislature. The report shall include the social and 
economic impacts arising out of any change in land use that would result from a Tier 3 designation. The 
report shall be submitted to the Legislature along with a DEC submission of a waterbody to the 
Legislature for Tier 3 consideration. Before preparing the report DNR shall enter a satisfactory 
reimbursable services agreement with the applicant for the costs of preparing the report. 

4. DEC shall evaluate: 
a. all point source dischargers on the nominated waterbody to determine whether they are 

following best management practices and meeting their permit requirements, and 
b. all non-point dischargers to determine whether they are using best management practices and 

at least achieving water quality standards; 

5. DEC shall prepare a report describing enforcement actions being undertaken by DEC to bring point 
source dischargers into compliance with their permits and non-point sources into compliance with 
water quality standards that shall accompany a Tier 3 submission to the Legislature. The report 
shall describe the water quality anticipated if all point and non-point dischargers come into 
compliance. 



6. DEC's final evaluations, determinations and findings regarding a 
waterbody or segment thereof shall constitute a final department 
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decision that may be administratively appealed under 18 AAC 15.200. The Department shall not 
forward any waterbody to the Legislature until all administrative and judicial appeals have been 
resolved. Should there be an administrative and/or judicial appeal the decisions and records thereof 
shall be forwarded to the Legislature. Should there be an administrative and/ or judicial appeal the 
Department of Law shall prepare a report summarizing the contentions of the parties and the 
decision of the administrative hearing officer or the judge as the case may be. 



Thank you for the opportunity to participate in this discussion on SB 163. I appreciate the time 
that you are taking to w1derstand and discuss this bill. I appreciate also the hard work that you 
are putting in this session on our fiscal dilemma. 

The Alaska Center for the Environment and Alaska Conservation Voters (ACE/ ACY) opposes 
SB 163. 

We support a clear and transparent process to designate Outstanding National Resomce Water 
(ONRW also known as tier 3 waters) under the Clean Water Act. We support an inclusive 
process that highlights local input, and that creates compromise and a working relationship 
between stakeholders. We are disappointed that Governor Walker would see fit, out of all the 
options, to punt this tier 3 detennination responsibility to the legislature. 

It is an important decision; designating a section of a waterbody as an ONR W protects the water 
from new sources of water pollution. Establishing the legislature as the final arbiter of this big 
decision puts a lot of pressure on committee chairs and individual legislators. It also places the 
designation in a kind of chutes and ladders game which some people and groups are better 
equipped to play than others. 

We recognize that the legislature could make tier 3 designations. The primary problem that we 
see with having the legislature call the final shot on tier 3 designation is that it creates a white hot 
political debate, instead of a stakeholder discussion. Additionally, a 90-day session is dominated 
by generally one or two or three major issues and may not provide enough time to fully and 
fairly vet and decide on a tier 3 nomination. 

We believe that DEC, with input from ADFG, and DNR, would yield better results for Alaska in 
the long run, and would foster better public dialogue. We also believe that the office of the 
Governor is powerful enough to absorb the shock of opposition from whomever is opposed to 
the final outcome. 

In the western lower 48, it is our understanding that all states have adopted some method of 
designating tier 3 waters as required by the clean water act. Only a small handful of states put 
the onus of approving a tier 3 designation on the state legislature. 

Some western states like Montana that require legislative approval of tier 3 also automatically 
designate all waters in national parks and protected areas as tier 3 waters. Idaho requires 
legislative approval and has no tier 3 waters . Other western states like Wyoming and 
Washington and Oregon leave the designation process up to their equivalent of a DEC. Per 
capita, there is a larger constituency for salmon and clean water in Alaska than any other state in 
the lower 48. So comparisons to any of these states are tough. 

ACE/ ACY recognizes that tier 3 designation might seem awkward in Alaska where we do have a 
superabundance of high value rivers, wetlands, lakes and streams. However, there are numerous 
reasons why it's important to have a science based, transparent and inclusive ONRW process 
that allows Alaskans to seek tier 3 protections for important waterbodies. 

For one thing, we keep breaking records. In Alaska and the US and the World. 2015 was the 
hottest year in recorded history. January 2016 was the wannest January in human record. 
Climate change is likely going to change a lot of things for water in Alaska. Perhaps the stress of 



low snow pack and increasing water temperature on our fish habitat will engender more and 
more pressure to protect fish habitat from additional stressors. At some point likely soon a 
whole lot of people might be looking for a whole lot of answers on how to protect our fish. A 
science based determination process may be more appropriate than a legislative process as we 
begin to examine and judge the impacts of climate change on all of our waters and the need to 
protect or not protect them. 

I do not speak for any of the entities that have submitted tier 3 applications to date. It is 
conceivable though that Alaskans will submit applications to protect waterbodies as a response 
to perceived policy and decision making shortcomings. Of course we all have our own view of 
whether the balance is tilted too far one way or the other. ACE/ACY believes that many current 
pennitting processes have strnctural deficiencies that prevent compromise or that adequately 
protect our fish and water, such that ONRW designation may be sought. 

For example: We have lost the Coastal Zone Management Program which brought Alaskans to 
the table in major permit reviews, we have no ability to c01mnent on temporary water use 
pennits which are used as a proxy for major industrial water rights, we have stripped public 
interest litigation to bare bones, we have consolidated public comment on oil and gas leasing, we 
have halted reasonable water quality measures to prohibit wastewater mixing zones in salmon 
spawning habitat, we have rolled back an citizens initiative to make cruise ships not dump 
sewage into state waters. We have no requirement for interagency consultation on major water 
withdrawal permits, we have no law on the books to prevent dewatering of a salmon stream. 

Under the Clean Water Act, the state is not required to designate tier 3 waters, it is only required 
to have a process in place for citizens to make nominations. There are various options for what 
that process could look like. ACE/ ACY does not think that a legislative process is the right one 
for Alaska. SB 163 is merely a path to more shrill debate. Alaska is uniquely dependent on fish 
and clean water so there is going to be a lot of noise sunounding this issue. 

There is obviously an interest in the legislature in mitigating against tier 3 nominations. Instead 
of creating a process where tier 3 nominations dominate the legislative conversation, the Walker 
Administration should use the tools at its disposal to build a public conversation around why 
Alaskans would seek tier 3 nomination in the first place. 

To summarize in closing, Alaska is overdue for the adoption of a clear, inclusive, science-based 
ONRW process. While there is no requirement to designate waters, only to have a process, 
whatever process is adopted should be workable for the people of Alaska, and allow them to 
make nominations and have the nominations considered . The decision should be science-based, 
inclusive, and transparent. ACE/ACY believes that the process that makes the most sense is to 
have DEC, the agency with the water quality and permitting expertise, be in charge of the 
decision. 

Thank you, 

Louie Flora 
Legislative Liaison, 
ACE/ACY 
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REPORT TO THE ALASKA STATE SENATE RESOURCES COMMITIEE, Cathy Giessel, Chair 

by GREATER HAINES CHAMBER OF COMMERCE, Debra Schnabel, Executive Director 

On Senate Bill 163: "An Act relating to the nomination and designation of state water as outstanding 

national resource water; and providing for an effective date." 

The mission of the Greater Haines Chamber of Commerce is promotion of economic growth that 

contributes positively to quality of life in Haines. 

A household survey undertaken in 2011 by the McDowell Group as a basis for developing our 2025 

Comprehensive Plan concluded that 72% of Haines' residents rate quality of life as high. 

66% named natural beauty and outdoor opportunities as what they liked most about Haines. 

Haines is a community in transition. Our century-long economic history includes simultaneous 

operation of four salmon canneries; growth and demise of Porcupine, a mining town supporting over 

5000 people and a post office; simultaneous operation of two sawmills manufacturing wood products 

for export; a cruise ship schedule that brought three to four vessels into port weekly, seasonally. Haines 

is the typical Alaskan community that has prospered or not, depending on resource extraction, 

technological overhauls, global market conditions and politics. Today's demographics describe a 

community of retirees, craftspeople who renovate or construct their homes, small business 

entrepreneurs, tour operators, fishermen and health care providers. 

The best use of our natural resources has been a subject of debate in Haines since statehood. Indeed, 

much of Haines' economic history has been decided by the state because of land-granting by the state 

for funding the Mental Health Trust and the University of Alaska. The State owns and manages 32% of 

all land in the Haines Borough; the Haines State Forest and the Chilkat Bald Eagle Preserve fill out the 

inventory. The Haines State Forest, once an economic engine for a defining timber industry, is being 

defunded by the State. The Chilkat Bald Eagle Preserve is still an economic development opportunity, 

with 77% of respondents supporting increased commercial use. To the extent that our economy is still 

resource-dependent, the Chilkat River is the lifeblood of commerce. 

The Chamber views the nomination of the Chilkat River as a Tier 3, outstanding national resource water 

as specified in 40 C.F.R. Part 131.12, as a strategy to direct energy away from mineral resource 

development in tributaries of the Chilkat River, and to focus energy on preservation of wild salmon stock 

for subsistence and commercial use, and development of recreational tourism. It is the politics of 

defining quality of life. 

Some would say that a Tier 3 designation is necessary to preserve cultural values including subsistence 

lifestyles, necessary to preserve wild stock salmon fisheries, necessary to maintain a semblance of 

pristineness that attracts photographers, artists and tourists seeking wilderness recreation. Those 

would say it is necessary because it is impossible to otherwise guarantee that there will never be a mis­

hap, an accident that could introduce toxins or pollutants in the river, that it is impossible for a mining 

operation to create a method of waste disposal that would not pollute ground water or a tributary or 
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the Chilkat River directly. Those who support a Tier 3 designation can envision a healthy economy that 

restricts large scale resource extraction to fisheries and an economy built on tourism. 

Those who do not support Tier 3 designation believe that traditional resource development undertaken 

with modern methods and under the scrutiny of state agencies responsible for protecting the state's 

waters do not threaten water quality. They also think that a mining operation, specifically, the Palmer 

Deposit, is the sort of economic development that would improve quality of life because it would create 

jobs and open up more land. These people believe that there is adequate regulation in place to 

preserve water quality in the Chilkat River. Those who oppose a Tier 3 designation see it as an 

imposition on their lifestyle and a threat to potentially meaningful economic development. 

In the 2011 survey, more than SO% of households supported potential economic development 

opportunities utilizing agriculture (95%), value-added wood products (92%), winter tourism (83%), 

promotion of the Chilkat Bald Eagle Preserve (77%) and large scale timber harvesting (65%). 50% of 

households supported "large scale mining such as the Constantine Mineral deposit in the Chilkat Valley," 

the Palmer Project. 

Being for or against Tier 3 for economic reasons is only one aspect of the issue. The issue is more 

broadly political. Some think it would take government regulation of local life too far. We have been 

told at a Q&A session held by the DEC in Haines on Feb. 22 that any activity currently undertaken in 

state waters would be allowed to continue. But there is nonetheless concern that a Tier 3 designation 

would prohibit infrastructure development that may be deemed important to the support of 
subsistence lifestyle and outdoor recreation: boat launches, docks, and possibly, the operation of 

machines that raise turbidity levels in the river. 

The political aspects of the proposed process for designation of Tier 3 as outlined in SB163 is of concern 

to our membership. This was brought out in a recent membership survey conducted by the Chamber, 

with 58 respondents. 

Are you familiar with SB163 Tier Yes 98% No 2% 
designation legislation? 
Did you attend the 2/22 DEC presentation Yes 43% No 57% 
on Tier 3? 

Do yd1.J favor l'i~'t',~-cle,~1gn;;i~t9r:i·:~~cidecf by , J eg1~1.atute 2~%. . ~d,min 40% . ,U_hdedjcfed 31% 
the Leg_i,~Jqt(.fre'Odtieti drritnJsi:rafiotr?. . .. : 

., . ,, ··,1 

Do you favor designating the Chilkat River Yes 43% No 54% Undecided 3% 
as Tier 3? 

Governor Bill Walker's assessment for "far-reaching consequences" for economic development supports 

his opinion that the basis for a Tier 3 designation ought to be political, not scientific. As written, SB 163 

calls for a legislative action on designation. Our membership favors slightly a scientific basis because 

the citizenry is too aware that votes on issues affecting local economies can be easily "traded" among 

legislators with different constituent loyalties. 

Another concern about SB163 as written is that provision that any single resident may nominate a Tier 3 

designation. Generally, consideration of a designation of such "far-reaching consequence" ought to 
have a larger political buy-in at the time of application. Ir nceM sc;en11..f,c. bu,-111. /J!Xt111-wh1~ ltffl1cet1i0tJ6 r11vsl 00 
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In considering the process for designating state waters as an outstanding national water resource, the 

Chamber looks to the State Constitution, Article 8 - Natural Resources. The Legislature has 
constitutional authority for utilization, development and conservation of all natural resources, including 

water, which is subject to appropriation, with priority to prior rights and preference among beneficial 

uses and the general preservation of fish and wildlife. Constitutionally, the Legislature may provide for 

the administration and preservation of special use site for the use, enjoyment and welfare of the people 

as it did with the formation ofthe Chilkat Bald Eagle Preserve. The Constitution also provides that 
mineral rights hold a priority right for extraction. 

Nature offers us phenomenal choices that require good Judgment and a crystal ball. Decisions have 

consequences. Reflecting on the potential impact of a Tier 3 designation seems similar to the impact 

that consideration of habitat for various species of wildlife had in the management of our national 

forests. A Tier 3 designation would change the course of economic development for Haines, but in 

what direction and characterization remains the purview of those who remain to accept the challenge. 
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AMA Testimony 
Deantha Crockett, Executive Director 

SB163: National Resource Water Nomination/Designation 

Thank you. For the record, my name is Deantha Crockett and I am the Executive Director of the Alaska 
Miners Association. AMA appreciates the invitation to provide testimony today on SB163. 

The Alaska Miners Association is a professional trade association established in 1939 to represent the 
mining industry in Alaska. We are composed of more than 1,800 members that come from seven 
statewide branches: Anchorage, Denali, Fairbanks, Juneau, Kenai, Ketchikan/Prince of Wales, and 
Nome. AMA is an umbrella association, representing the large mining operations in Alaska but also 
small family mines, coal, sand, quarry rock and gravel mining, and the vendor and contracting sector 
that supports the mining industry. 

SB163 addresses the process in which an outstanding national resource water (ONRW) is designated. 
The Federal Clean Water Act includes antidegradation rules, the most stringent of which is called "Tier 
3." Any waterbody that is designated as an ONRW would fall under Tier 3 rules and cannot be 
degraded beyond the baseline conditions. This means that any new activities or expansion of existing 
activities in the waterbody that would change the water quality in any way would be prohibited, even 
if the discharge could prove it meets applicable water quality standards and fully protects fish, aquatic 
life, and other water uses. To this end, I have a white paper that outlines the implications of a Tier 3 
designation on watershed uses that I will submit with my testimony today. 

Designation of an ONRW and subsequent Tier 3 water protection would, without doubt, be a barrier to 
resource development, economic development, and some crucial municipal projects. Conceptually, the 
AMA would prefer that the State of Alaska request that Alaska be exempted from the provision within 
the Clean Water Act (CWA) that requires the State to have a designation process in place. However, it 
may not be possible to secure this exemption, and in that case, AMA believes the best avenue in which 
the State of Alaska can establish a process in which waterbodies can be nominated for ONRW 
designation is through an Act of the Legislature. Therefore, we support the passage of SB 163 this 
session, provided amendments are made to ensure the process is credible and done in a way that truly 
evaluates waterbodies with science and data prior to the pursuit of a designation. 

While there may be cases in which nomination of an ONRW is warranted, AMA believes the process 
and any designation could be used by some anti-development individuals or organizations to stop 
responsible development projects. To prevent this process from being used as a tool to stop the next 
mine, timber sale, fish processing plant, or oil and gas development, we propose the following 
amendments. Please note that these amendments are cited in section in our letter to this Committee 
dated March 4. 



One, language should be included in this bill to ensure that water of the 
state that is nominated for ONRW designation should absolutely NOT 
be managed as such until an Act of the Legislature confirms the 
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designation. Actions and requirements to dischargers that manage the water prior to an official 
designation would be inappropriate. 

Two, the bill should be specific in that nomination of a waterbody should be a specific segment of the 
waterbody and not extend to tributaries and other adjacent waters. Parties that nominate waters for 
ONRW designation must be required to be specific as to the portion of the waterbody that is being 
nominated, and designations cannot go further or be applied to any waters outside the intended 
designation area. Therefore, should the nomination be confirmed and designated by the Legislature, 
DEC's management of the water body as an outstanding national resource water shall be limited solely 
to that portion of a waterbody designated by the legislature. 

Three, AMA believes the bill should include language to provide the ability for DEC to reject 
nominations that fail to satisfy specific criteria and requirements for information that the department 
would establish in regulation. In our March 4 letter, we provided an appendix that outlines suggested 
criteria for any submission of an ONRW nomination. In an attempt to be brief, this summarized 
criteria and suggested requirements includes: 

1. Information that proves the waterbody has exceptional unique characteristics relative to other 
State of Alaska waters including being in a pristine condition; largely absent of sources of human 
degradation; being of exceptional ecological, economical, or recreational significance; being an 
exceptional or rare example of its type; and accompanied by data that demonstrates these criteria. 

2. DEC shall conduct a completeness review of all applications and be able to request additional 
information as necessary to process the application, even if it necessitates the nomination being 
held over to the next nomination period as outlined in the bill. 

3. DEC should have the authority to require reimbursement from the applicant for DEC's costs of 
processing an application, including the required evaluations and reports. DEC shall begin 
processing the application and the required evaluations and reports after a satisfactory 
reimbursable services agreement has been received from the applicant. 

4. DNR shall prepare a report evaluating the land use implications of any waterbody proposed for 
Tier 3 nomination that DEC submits to the Legislature. The report shall include the social and 
economic impacts arising out of any change in land use that would result from a Tier 3 designation. 
Before preparing the report DNR shall also enter a satisfactory reimbursable services agreement 
with the applicant for the costs of preparing the report. 

5. DEC's final evaluations and determinations and findings regarding a waterbody or segment thereof 
shall constitute a final department decision that may be administratively appealed. The 
Department shall not forward any waterbody to the Legislature until all administrative and judicial 
appeals have been resolved. Should there be an administrative and/or judicial appeal the decisions 
and records thereof shall be forwarded to the Legislature. Should there be an administrative 
and/or judicial appeal the Department of Law shall prepare a report summarizing the contentions 
of the parties and the decision of the administrative hearing officer or the judge as the case may be. 

Again, these criteria are much more thoroughly described in our March 4 letter and I would be happy 
to re-distribute these in more detail with my testimony. 
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collects nominations and forwards them to the Legislature. We 
suggest language stating that within 10 days after the convening of 
each Legislature, the commissioner shall transmit to the Legislature for consideration a list of 
nominations and related material that were received by the department within the 24 month period 
preceding September 1 of the previous year. Nominations of ONRW waters should be done 
constructively; therefore, AMA believes the agency should start each nomination period with a clean 
slate, ensuring that previously nominated waters that the Legislature declined to act on aren't 
forwarded to the Legislature repeatedly. Requiring new nominations every two years will help to 
mitigate the duplicative and outdated nominations of waters already having been addressed as being 
inappropriate for an O NRW designation. A list of nominations should only be forward to the 
Legislature once per session. Nominations received by the agency after the September 1 deadline 
should be considered in the nomination period for the following Legislature. 

Our last recommendation for SB163 is that language be included that provides a mechanism in which 
the process can be reversed if the stream no longer needs tier 3 protection. An ONRW designation 
shouldn't be a final decision, it should be made only if absolutely necessary with a goal of restoring the 
waterbody to a condition in which multiple uses can return to it. DEC and perhaps the Legislature will 
need the authority and process to change the designation if and when applicable. 

Even with our lengthy comments and suggestions I've outlined today, AMA believes SB163 is the start 
of a good bill with the potential to be good policy for Alaska. we are hopeful that inclusion of our 
suggestions will be incorporated into this bill. AMA greatly appreciates the opportunity to submit our 
comments for the record before your Committee, and stands ready to work on this bill with your 
committee and DEC to ensure the goals for water quality and economic development are not mutually 
exclusive. Thank you. 



Implications of a Tier 3 Designation on Watershed Users 

This paper addresses the potential implications of a Tier 3 Outstanding National Resource Water 
(ONRW) designation on waterbodies in Alaska. 

The Tier 3 designation arises out of federal antidegradation rules. These rules were promulgated 
by the U.S. Environmental Protection Agency (EPA) under the Clean Water Act and are 
designed to ensure that the nation's waters are not degraded. The most stringent of these rules is 
called "Tier 3." Any waterbody that is designated an ONRW cannot, under the Tier 3 rules, be 
degraded beyond the baseline conditions. However, Tier 3 goes beyond enforcing current water 
quality regulations. Instead, the Tier 3 rules prohibit any new activities and expansion of 
existing activities that change water quality in any way. This prohibition would apply even in 
situations where a new discharger could show that its discharge meets applicable water quality 
rules, andfully protects fish, aquatic life and other water uses. 

This paper explores some of the implications of a Tier 3 designation on the types of activities 
commonly seen on Alaska waterbodies. 

• Water Quality Standards Apply to All Operations in Alaska. 

The Alaska water quality standards play a key role in understanding how a Tier 3 designation 
would impact uses in a designated ONRW watershed. The Alaska water quality standards 
provide: 

A person may not conduct an operation that causes or contributes to a violation of the 
water quality standards set by this chapter. 1 

The water quality standards set by this chapter specify the degree of degradation that may 
not be exceeded in a waterbody as a result of human actions. The water quality standards 
are set by the antidegradation policy [ and] the water quality criteria ... 2 

There are two key points: 

• First, Tier 3 is part of the Alaska water quality standards. These standards apply to 
"operations" rather than simply to activities that discharge pollution into a waterbody. 

• Second, the water quality standards are self-executing and apply to "operations". 
Nothing in the regulations limits the application of water quality standards to activities 
that require a permit from the Alaska Department of Environmental Conservation 
(ADEC), Alaska Department of Natural Resources (DNR), or other agencies . 

Together, the existing regulations would prohibit any person from conducting an operation that 
degrades a designated Tier 3 waterbody, regardless of whether that activity requires a permit or 
other authorization from ADEC, or another state or federal agency. This regulatory mandate is 
self-executing, in the same way that a speed limit posted on a road applies to activities on that 

1 18 AAC 75 .0IO(a). 
2 18 AAC 70.0IO(b). 
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road even though cars do not have permits requiring them to abide by the speed limit. This is a 
key point. 

The conclusion that Tier 3 should be interpreted broadly is supported by the EPA. In the 
preamble supporting its antidegradation ru1emaking, EPA stated: 

It is the position of EPA that, at a minimum, States and authorized Tribes must apply 
antidegradation requirements to activities that are "regulated" under State, Tribal, or 
federal law (i.e. , any activity that requires a permit or a water quality certification pursuant to 
State, Tribal or federal law, such as CW A 402 NPDES permits or CW A 404 dredge and fill 
permits, any activity requiring a CWA 401 certification, any activity subject to State or 
Tribal nonpoint source control requirements or regulations, and any activity which is 
otherwise subject to State or Tribal regulations that specify that water quality standards are 
applicable).3 

Degradation is commonly associated with point and nonpoint sources of pollution. Common 
nonpoint sources include urban runoff, domestic animals, road construction, timber harvests, off­
road vehicles, boats, septic systems, agriculture, and damage to shorelines from activities, such 
as fishing, piers, and buildings. Common point source discharges include treated sewage, solid 
waste, chemical wastes, biological materials, seafood processing wastes, dredged soil, mining 
wastes, rock, sand, dirt, munitions, heat, garbage, discarded equipment, and runoff from 
construction or agricultural sites. The Tier 3 program would apply to all of these potential 
sources even in situation where the activity may not be regulated under state and federal permits. 

• ADEC's Proposed Antidegradation Regulations Do Not Impact How Tier 3 Would Be 
Applied Outside of the Clean Water Act Context. 

ADEC's proposed 2014 antidegradation regulations would only apply to activities regulated 
under the federal Clean Water Act,4 such as ADEC point source discharge permits and Corps 
404 permits. However, the designation of a waterbody as Tier 3 would apply to a broader 
category of activities than those regulated under the Clean Water Act permitting programs. 
Specifically, any activity that has the potential to degrade a designated ONRW and its tributaries 
could be prohibited. 

• Restrictions Could Arise in Three Ways 

1. Regulators could choose to impose restrictions on their own initiative. 

3 63 Fed. Reg. 36742, 36780 (July 7, 1998) (EPA preamble to proposed Water Quality Standards 
Regulations). 
4 ADEC proposed antidegradation implementation methods during January 2014. See 
http://dec.alaska.gov/water/wqsar/ Antidegradation/docs/ Antidegradation 2014 Amendments Pu 
blic Notice Version.pdf. The regulations acknowledge that the antidegradation policy applies to 
all waters of the state, not just to activities regulated under the Clean Water Act. The proposed 
regulation only addresses how Tier 3 would apply to waters regulated under the federal Clean 
Water Act. See proposed 18 AAC 70.016 (a). 
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2. A third-party could protest a permit, authorization, or approval for an offending 
activity. It would argue that the activity violates State law if it has the potential 
to degrade water quality or uses of the water. 

3. Any person could petition ADEC, DNR, or Alaska Department of Fish and 
Game (ADF&G) to promulgate a regulation to limit or manage a given activity. 5 

• Existing Unpermitted Discharges Have Unclear Status. 

ADEC and EPA interpret the Tier 3 regimes as prohibiting so-called "new and expanded 
discharges." It is unclear, however, whether this grandfathering concept would be limited to 
existing discharges that are permitted prior to the Tier 3 designation (i.e ., compliant with 
applicable requirements). This could be a very significant issue for ongoing activities which 
have existed for years but - for whatever reason - have never been fully permitted or which 
temporarily ceased operations. 

• Tributaries of Designated Tier 3 Waterbodies. 

ADEC and EPA take the position that discharges into tributaries of a Tier 3 waterbody must be 
regulated under a similar regime that would apply to the Tier 3 waterbody itself. This means that 
any new or expanded discharge into a tributary of an ONRW would be prohibited if the 
discharge has the potential to degrade the ONRW. This has the effect of extending the "no 
discharge" zone many miles upstream into the various tributaries of the designated ONRW. 

• Activities That Could Potentially Be Impacted by a Tier 3 Designation. 

• Motorboats 

Motors release hydrocarbons into the water as part of the normal operation of the engine. It 
seems very likely that an argument will be made that the state must take steps to prevent an 
increase in degradation of water quality from motorboat traffic. This would almost certainly lead 
to a requirement for four-stroke motors in any ONRW and, perhaps, caps on motorboat traffic to 
ensure that there are no expanded discharges into the water. Boat traffic that causes excess 
turbidity could be prohibited. Speed limits to minimize wakes (turbidity/erosion) would likely 
be considered by agencies with relevant oversight. 

• Residential and Commercial Septic Systems 

A Tier 3 designation would categorically prohibit new direct discharges of treated sanitary flows 
into a designated waterbody. However, the use of leach fields and other facilities that do not 
involve direct discharge could also be prohibited. Some of these facilities impact groundwater. 
If groundwater is hydrologically connected to an ONRW, ADEC would have an obligation to 
ensure that its approval of the sewage system would not allow any flows to come into contact 
with the Tier 3 waterbody, even if the contact were to occur indirectly through groundwater. 

5 Any person can petition an agency to promulgate a regulation. See AS 44.62.220. 
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• Point Source Discharges 

Any new industrial discharge into an ONRW, other than temporary discharges, would be 
prohibited. This would include storm.water discharges, such as those typically seen at industrial, 
light industrial, road construction, and commercial yards. Any expansion of an industrial 
discharge source would be prohibited. ADEC has stated that existing discharges would be 
grandfathered; however, even ADEC acknowledges that these grandfathered operations cannot 
expand their discharges. Tier 3 is a rigid, growth-reducing scheme that will limit economic 
activities reliant on access to watersheds. 

• Landfills 

Most landfills discharge pollutants and a Tier 3 designation would likely make it very difficult to 
permit a landfill in an ONR W watershed because the discharge would lead to degradation ( even 
if nominal) of the ONRW. Existing unpermitted landfills would likely be prohibited from 
obtaining discharge permits. 

• Stormwater Permits for Construction Activities 

ADEC's construction permit provides authorization for persons and companies to discharge 
stormwater and other flows from construction activities, such as road building, the construction 
of homes and buildings, and other activities that disturb an acre or more. ADEC would 
apparently allow temporary discharges, but this means discharges over "weeks and months" 
rather than years. The restriction could impair longer-term construction projects, such as road 
upgrades or building projects that extend over multiple months or over several years. 

• Timber Harvest 

Timber harvest activities lead to runoff into streams from harvesting activities and road-building. 
Even if a point source discharge permit is not required for these activities, DNR, the U.S. Forest 
Service, and other agencies would need to assess whether the authorization of activities could 
lead to degradation of a designated ONRW. 

• Placer Mining 

The discharge from placer mining is regulated under an Alaska Pollutant Discharge Elimination 
System (APDES) permit. The discharge from a placer mine is ongoing and would not be subject 
to the exception for temporary discharges . It would be regulated in the same way as any other 
industrial point source activity. Any new or expanded discharge would be prohibited. The 
Tier 3 regime would effectively preclude any new placer mining in an ONR W watershed. 
Existing placer mines would be locked into an inflexible permit that would preclude any 
expansion of operations and probably limit their ability to operate in a new location (a prohibited 
new discharge). 

• Hard Rock Mines 

A Tier 3 designation would make it very difficult to develop a new hard rock mine in any 
watershed with a designated ONRW. Although modem hard rock mines have stringent permit 
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requirements that require state-of-the art pollution control, a proposed mine would have to 
additionally show that it would cause no degradation to the Tier 3 waterbody. This goes above 
and beyond compliance with applicable laws and regulations, and would impose a standard that 
is probably impossible to meet for most new mines. 

• Gravel Pits 

Gravel pits need APDES permits for construction and operations. These are ongoing discharges 
and would not be pennitted as an exception for temporary discharges. The Tier 3 designation 
would effectively preclude any new quarries in an ONRW watershed. It would also be very 
difficult to expand an existing quarry because doing so would increase the pollutants discharged 
into the Tier 3 waterbody. 

• Loss of Local Control 

In many places of the state, Alaska residents enjoys significant local input and control over 
management decisions affecting local waterbodies. This level of control would be ceded, in part, 
to the Tier 3 process because an ONRW designation imposes an inflexible rule on a watershed. 
This means that even if local citizens and advisory councils favor certain activities and view 
them as compatible with protection of a watershed, agencies may still be required to limit or 
prohibit those activities. 
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March 17, 2016 

Governor Bill Walker 
Alaska State Capital Building 
Third Floor 

Darwin Peterson 
Legislative Director for the Office of the Governor 
Alaska State Capital Building 

Dear Governor Walker and Mr. Peterson, 

The Alaskans in the following letter attempted to email testimony to the 
Governors office regarding SB 163 and HB 283 and received an auto-response 
redirecting them to the Governor's website. Thank you for your attention to the 
important perspective of the nearly 500 Alaskans signed on to this letter. 

Please do not hesitate to contact me with any questions or concerns that you 
may have. 

Sincerely, 

Melanie Brown 
Bristol Bay Commercial Fisher and 
Independent Contractor 
(907) 244-1169 

Cc: Senator Cathy Giessel, Chair, Senate Resources Committee 
Cc: Representative Louise Stutes, Chair, House Fisheries Committee 



3/17/16 

Governor Bill Walker 
Alaska State Capitol Building 
Third Floor 

Subject: Withdraw your support for SB 163 and HB 283 

Dear Governor Walker, 
CC: Sen. Cathy Giessel, Chairwoman, Senate Resources Committee 
CC: Rep. Louise Stutes, Chairwoman, House Fisheries Committee 

You were elected by Alaskans who wanted to have a greater voice in public process, 
resource permitting and habitat protection, please withdraw your support for SB 163 and 
HB 283.This legislation seeks to cut out the public from having a voice in fish protection 
and is a waste of time and energy. Majority legislative approval is virtually an impossible 
hurdle given the nature of the legislative process. The decision to designate a waterbody 
for specific protection should be science-based and informed by the resource protection 
agencies. 

You can stop this bill in its tracks by simply withdrawing your support. It is time to show 
Alaskans what it means to be a leader who put our people and our fish first. 

Sincerely, 

Mark Niver markaniver@yahoo.com Wasilla 

Kristine Hutchin khutchin@mtaonline.net Eagle River 

Kristine Hutchin khutchin@mtaonline.net Eagle River 

Raymond Apokedak rapokedak@hotmail .com Levelock 

Myrna Hammond dietermyrna@yahoo.com Anchorage 

Richard Morris akreeldeal@gmail.com Juneau 

Stephen Lawrie sclawrie@gmail.com Sitka 

Roberta Pitka Forrbobbie@yahoo.com Wasilla 

Andrew Ackerma·n aackerman91@gmail.com Fairbanks 

Kevin Walker homerkev@gmail.com Homer 

Fawn Silas bombell1@yahoo.com Nondalton 

Louis Dupree captlou3@gmail.com Homer 

Sandra Graham sgraham@alaska.net Anchorage 

Julie Wahl akfrogprincess@gmail.com Anchorage 

Colin Bogucki mail@colintyler.com Chugiak 

Maureen Knutsen maureen.knutsen@gmail.com Naknek 

Debbie McKay trouba93@gmail.com Kenai 

Nora Gecan ngecan@gmail.com Anchorage 

Leroy Buell egegik79@aol.com Anchorage 



Kat Haber KatHaber@aol.com Homer 

John Polonowski johnpolo@hotmail.com Anchorage 

Grace Obrien patobrienfamily@gmail.com Anchorage 

Cecilia Kleinkauf pudge@womensflyfishing.net Anchorage 

Arlene Jasky agjasky@gmail.com Sterling 

Julie Eib jleibak@gmail.com Anchorage 

Judy Simeon off simeonoff_judy@yahoo.com Akhiok 

Anthony Wenzell anthonywenzell@yahoo.com Anchorage 

Anthony Wenzell anthonywenzell@yahoo.com Anchorage 

Grant Niver grantniver@me.com Wasilla 

Sonja Tobiessen yoginidancer@gmail.com Anchorage 

Carl Adams Fishinegx@yahoo.com King Salmon 

Raymond Urrea raymondurrea@gmail.com Anchorage 

Kristi Buerger buerger@acsalaska.net Auke Bay 

John Breiby jbreiby@mtaonllne.net Wasilla 

Stephanie Cullers stephcullers@gmail.com Anchorage 

Melanie Brown alaskamel@yahoo.com Naknek 

Rebecca Knight bknight15@hotmail.com Petersburg 

Robert Ramsay robalaska@gmail .com Craig 

Miles Jacobson jakej12_99@yahoo.com Valdez 

kathleen shoop kathleenshoop@yahoo.com palmer 

April Warwick awarwick@ak.net Anchorage 

John Lauterbach hopeform@gmail.com Anchorage 

Timothy Seaver tseaver@seaverwagner.com Anchorage 

Mike Walton mike_blank@rocketmail.com Anchorage 

Yasuhiro Ozuru yasozuru@gmail.com Anchorage 

Lambert De Gavere bonivard@aol.com Anchorage 

Robert McMorrow rmcmorrow@aol .com Anchorage 

Yolanda Dela Cruz kantor351@hotmail.com Anchorage 

Troy Franklin tjfranklin77@yahoo.com Fairbanks 

Betsy Nixon bareedyl 7@gmail.com soldotna 

Lisa Rosano ljearos@gmail.com Anchorage 

Clark Whitney cgwhitneyjr@yahoo.com Soldotna 

Clark Whitney cgwhitneyjr@yahoo.com Soldotna 

Robert Scott Turney robert.scott.turney@gmail .com Anchorage 

Bill Crumm crummer26@hotmail.com Anchorage 

Jacqueline Moslander Jacque.moslander@yahoo.com Anchorage 

Kevin Tearney kevin.tierney@ferguson.com Anchorage 

Sharon Nahorney Jobysmom@hotmail .com Anchorage 

Sharon Nahorney Jobysmom@hot mail.com Anchorage 

Alex Busk acbusk@alaska.edu Palmer 

Marie Pedraza mopedraza6@aol .com Palmer 

E Roderick Ubbyroderick@gmail .com Anchprage 



Richard Gustin rlckgustin@yahoo.com Fritz Creek 

Ryan Astalos Ryanasto1@gmail.com Anchorage 

Carole Demers cdemers@horizonsatellite.com Homer 

Margo Waring margowaring@gmail.com Juneau 

Sam Weis sam@alaskacoal.org Anchorage 

Mary Burtness mcburtness@gmail.com Fairbanks 

Katherine George kgeorge@acsalaska.net Homer 

Karen Christopher kchristopher19S7@yahoo.com Homer 

Pamela A Miller pammillerarctic@gmail.com Fairbanks 

Penelope Wells pawellsak@gmall.com Anchorage 

Fay Herold faybur@gmail.com Seward 

Kim Widmer kickinas@gmail.com Anchorage 

Robert Winckler winckler@mtaonline.net Wasilla 

0 Kay Barnum kaybarn um@acsalaska.net Anchorage 

Sheryl Maney ·smaney57@yahoo.com anchorage 

randy paddock randolfdean@gmail.com Anchorage 

Mike Wilson lnuksugak@gmall.com Wasilla 

Aubrey Smith aubrey99664@gmall.com Anchorage 

Leee Beauman lebeau@mtaonline.net Palmer 

Audrey Elicerio wolfclan444@gmall.com Fairbanks 

Audrey Elicerio wolfclan444@gmail.com Fairbanks 

Melanie Reynolds B1iss81@icloud.com Anchor point 

Erik Bolton Bo1ton907@hotmail .com Palmer 

thomas kuehler tomkuehler@gmail .com girdwood 

Linda Lundstrom llnda_1undstrom2000@yahoo.com Anchorage 

Sandra Katelnikoff-Lester mish_mar"u@yahoo.com Kodiak 

Ryan Thompson Rynothomp@yahoo.com Anchorage 

Paula Muschinske paulamuschiriske@hotmail.com Eagle River 

Paula Muschinske paulamuschinske@hotmail.com Eagle River 

Steven Bergt sbergt@gci.net Anchorage 

Logan Wendling akhockeyfellow@yahoo.com Fairbanks 

Jack Brown akparajack@yahoo.com Anchorage 

Morgan Michels art_and_skiing@hotmail .com Talkeetna 

Ashley Wide A_wise@mac.com Palmer 

Barbara Mercer barbaraam@mtaonline.net Talkeetna 

Bruce Burnell bburnell@hughes.net Healy 

Bryan Gearry bgearry@mtaonline.net Wasilla 

Kristi Wood blkemoredriveless@hotmail.com Anchorage 

Rick James birder@mtaonline.net Wasilla 

Rick James birder@mtaonline.net Wasilla 

Bud Lovel blovel@gci.net Wasilla 

Dave Johnston caridave@mtaonline.net Talkeetna 

Ceal Smith ceal@theriver.com Eagle River 



Kris Brons ksbrons@gmail.com Anchorage 

Douglas Hope doughope34@yahoo.com Anchorage 

Clyde Drew Clyde.Drew@yahoo.com Naknek 

Evert Schmelzenbach eandd.schmelzenbach@gmail.com Kodiak,AK 

James Sandin Jamessandin@yahoo.com kodiak 

Mike Clarion mlke.clarion@gmail.com Kodiak 

Chuck Ash briteh2o@aiaska.net Anchorage 

Philip Shoemaker grizskins@att.net King Salmon 

Philip Shoemaker grlzskins@att.net King Salmon 

Kimbrough Mauney kimbroughred@yahoo.com Wasilla 

Byron McCord rbyronmccord@alaska.net Soldotna 

Leif Mjos lkmjos@gmail.com Anchorage 

Sam Weis baldeaglepatriot@gmail.com Anchorage 

Joyce Conklin warmrainshower@yahoo.com Anchorage 

Ray Cammlsa Raybird68@hotmail.com Eagle River 

Luetta Robinson lafemmewolf@yahoo.com Talkeetna 

Michael Witman ff_mw@hotmail .com Anchorage 

Scott Chesney info@loco-lobo.com Fairbanks 

Alice Tucker aiaskachic93@yahoo.com Anchorage 

Marty Arnoldy summitak@aol.com Moose Pass 

Bill Watkins watkinsnp@hotmail .com Denali Park 

David Kuhn jayhawk99S02@yahoo.com Palmer 

Charles Bingham charleswblngham3@gmail .com Sitka 

Charles Bingham charleswbingham3@gmail .com Sit ka 

Sharon Sheehan ilynne@yahoo.com Big Lake 

Becky Breeding .~e~doo_lO@yahoo.com Chugiak 

Virginia Johnson koolgram@gmall.com Anchorage 

Sophie Net hereut · sophie@sitkawild.org Sitka 

Sarah Hitchcock salgreek@mtaonfine.net Palmer 

Michael Cole mike@alaskaflyfishinggoods.com . Juneau 

Kay Underwood kayunderwood16@gmaU.com Anchorage 

Joel Jackson jobee56@hotmail.com Kake 

William Baechler flynorth 70@gmail.com Homer 

Dorrie Wallis doriwal07@gmail.com Wasilla 

Karen Dupont Karensbooboo@yahoo.com Wasilla 

Nick hamming nickhammlng@gmail.com anchorage 

Joseph Olson mailjwo@aiaska.net Anchorage 

Laurie Millane lamillane@gmail.com Seward 

Cherie Northan cheries@mapmakers.com Anchorage 

Star Patterson star ,patterson 2012@gmail.com Anchorage 

Allen Tigert allen@symbiotes.com Anchorage 

Nancy Nurmi nancynurmi@gmail .com Ketchikan 

Anna Weiss anna.weiss@yahoo.com Wasllla 



Christine Anderson ceanderson5@alaska.edu Fairbanks 

Cliff Wilson cliffordwilson@gmail.com Anchorage 

Nick Dalessio climbernickd@yahoo.com Girdwood 

Nick Dalessio cllmbernickd@yahoo.com Glrdwood 

Nick Dalessio climbernickd@yahoo.com Girdwood 

Nick Dalessio climbernickd@yahoo.com Glrdwood 

martin niemi cmniemi@gmail.com Douglas 

Connie Fredenberg conniefredenberg@mtaonline.net Palmer 

Dennis Moore dmoore_33@hotmail.com Anchorage 

Deborah Vaughan dvaughan@mtaonline.net Talkeetna 

David Plant dvdplant@gmail.com Palmer 

Emma Dieter erdieter@aol.com Seward 

Jeff Fair fairwinds@briloon.org Palmer 

Felix Schneider felix@chinooktoursak.com Anchorage 

CJ Glasser flybiker12DOO@yahoo.com Wasilla 

Amanda Sassi F1yfish907@gmail.com Girdwood 

Gael Irvine gaellirv@gmail .com Hatcher Pass 

Gary Copus gdcopus@alaska.edu Fairbanks 

Candi McAdams h.mcadams@att.net Fairbanks 

Hal Hanz hal2l0@aol.com Fairbanks 

Dana Sweet happydog@mtaonline.net Wasilla 

Nancy Holland holland57@gmall.com Fairbanks 

Jim Mosley homes@alaskagemhomes.com · Eagle River 

Ivan Chikigak-Steadman imjlvan@gmail.com Talkeetna 

John Porter ivantt@mtaonl ine.net TALKEETNA 

Jack West Jackduncanwest@gmail.com Talkeetna 

Deborah Jameson jamesondeb@gmail .com Kenai 

Jeff Lebeque jefflbc@xmission.com Talkeetna 

Jennifer Petersen jenny.petersen08@gmail.com Anchorage 
Denali National 

Jerri Roberts jerrigroberts@gmail.com Park 

John Hettinger jhettinger@gmail.com Anchorage 

C. L. Jk1854@att.net Anchorage 

Jennifer Cram jmcraml@gmail.com Anchorage 

James mcgrath jmsmcgrath736@gmall.com ninllchik 

Joe Page Joepage52@hotmail.com Talkeetna 

Kelly Antill kantill@msn.com Sutton 

Karen Brown karen_m_brown@hotmail.com Anchorage 

Kelly Ingram kelly.l.ingram@gmail.com Anchorage 

Karen Hopp khopp@mtaonline.net Palmer 

Laura Sievert laurasievert@hotmail.com Kenai 

LeAnn Jaeger Ltumberlin@yahoo.com Anchorage 

Mary Ellen Osland marye1len4life@yahoo.com Palmer 



Matt Kaso matthewkaso@hotmail.com Talkeetna 

Matt Kaso matthewkaso@hotmall.com Talkeetna 

mike leslie mikeleslie@sprynet.com Anchorage 

Molly Wood mollyhops@mac.com Talkeetna 

Thomas Choate mtngoatc@yahoo.com Anchorage 
Nancy Moore nmoore@mtaonline.net Palmer 
Tyler Snodgrass rammtuff@hotmail.com Eagle River 

Richard Herron rickhand1@gmail.com Anchorage 

Maija Dreimane Riga28S@yahoo.com Anchorage 

River Bean river@arcticorganics.com Palmer 

Robin Song robinsong2004@yahoo.com Talkeetna 

Shoo · Salasky sala"sky@mtaonline.net Talkeetna 

sarah williams shirpani@hotmail.com Fairbanks 

Shelly Campbell sjdenike@gmail.com Talkeetna 

dr susan m whitefeather swhitefeather@ak.net ·palmer 

Katherine Odneal talkeetnapro@yahoo.com Talkeetna 

Teresa Gearry Tgearry@alaskafrontier.net Wasilla 

Kathleen Jones wcjones@mtaonline.net Pakmer 

Jason Rockvam wildernessplacelodge@gmail.com Lake Creek 

shawn Woodhead Woody9@ymail.com wasilla 

Greg Campbell xgcampbell@hotmail.com Talkeetna 
Denali National 

Steve Jones yanert@mtaonline.net Park 

Diane Ziegner ziggy@mtaonllne.net Talkeetna 

Jenny Lynes lynes.jenny@gmail.com Anchorage 

Ellen Wolf e11enmwolf17@gmail.com Talkeetna 

Beth Anne Bush Drago queenannerules@yahoo.com ANCHORAGE 

Debra Wessler alaskadeb99@mtaonline.net Talkeetna 

james proch james.proch@ccstudent.edu anchorage 

Helen Woodings hwoodings@gmall.com Palmer 

Steve Durr stevedurr@yahoo.com Talkeetna 

meagan gerenday mach.99676@yahoo.com talkeetna 

meagan gerenday mach.99676@yahoo.com talkeetna 

Katherine Erickson Kpe43@hotmail.com Wasilla 

John Jones jjinak@mtaonline.net wasilla 

Laura Baldwin laura.baldwln.ak@gmail.com Anchorage 

Jill Bohr Jacob bohr@kpunet.net Ketchikan 

Gerald Brookman brookman@alaska.net Kenai 

Gerald Brookman brookman@alaska.net Kenai 

Bonnie Demerjian Bonniede@aptalaska.net Wrangell 

doug dobyns dougdobyns@yahoo.com Wrangell 

Amy Paige paigedunker@alaska.net Juneau 

Thomas Ely akthome@yahoo.com Haines 



Jenny Weis jennycweis@gmail.com Anchorage 
Patricia Girait pcochranak@gmail.com Anchorage 

Keith Muschinske keithmuschinske@hotmail.com EAGLE RIVER 

Scott Bailey 'smbailey@mtaonline.net Eagle River 

Scott Bailey smballey@mtaoniine.net Eagle River 

Jill Wittenbrader jillwitt@gmail .com Kodiak 

Jill Wittenbrader jillwitt@gmail.com Kodiak 

Bryan Pfaender Bpfaender16@yahoo.com girdwood 

Ramon Gonzalez Snow6359bird@gmail.com · Seward 
thomas tayior tazuska1a42@hotmail .com copper center 

Bryan Arnold akpbja@gmail.com Anchorage 

Bryan Arnold akpbja@gmail.com Anchorage 

Angela Ferrari ferrariangela@ymail .com Anchorage 

RICHARD & LAURA INGLIMA inglimadl@gmail.com HOMER 

RICHARD & LAURA INGLIMA inglimadl@gmail.com HOMER 

Sallie Dodd Butters salliewax@gmail.com Homer 

Irene squire king2squire@aoi.com anchorage 

Jennifer Wilkinson flygi rl007@hotm a ii .com Anchorage 

Nathaniel Perry nep2004@yahoo.com Shaktoolik 

Barbara Gardner Bobbig95@aol.com Kenai 

Joshua Razor joshuatrazor@gmail.com Fairbanks 

Calvin Schmidt cnds@eagie.ptialaska.net Homer 

Calvin Schmidt cnds@eagle.ptialaska.net Homer 

Barry Santana bwsantana@gmall.com Wasilla 

Barry Santana bwsantana@gmail.com Wasilla 

Susan Vogt bias@alaska.net Fairbanks 

Scott Miller scottysusan@gmail.com Homer 

Aki Kish akiyo_ks.star@yahoo.com Kodiak 

Laura Bartholomae laura"@inletkeeper.org Anchorage 

Josh Bell ak.joshbell@gmail.com Anchorage 

charles mcclure cmcclure@ymail.com soldotna 

James Keegan navist'arO@gmail.com . Anchorage 

Caria Hollingsworth joyoga@alaska.net Anchorage 

Robert Mitchell robert.mitchell31@aol.com Anchorage 

Tristan Glowa tkglowa@gmail.com Fairbanks 

Dr. Joel Reynolds 'joelhreyriolds@gmail.com Anchorage 

Garry Utermohle garry_u@hotmail.com Fairbanks 

Ardath Piston ardathpiston@gmail.com Ketchikan 

M ike Sparks mikes@alaskanetsupply.com Dillingham 

Troy Kagee paulsouthland@gmali.com Wrangell 

Jason Smith Jason@aknaturalorganics.com Indian 

Kai iyn McGrath kal.mcgrath@gmail.com ·· Palmer 

Kailyn McGrath kai.mcgrath@gmail.com Palmer 



Jim Farrell Jimfa@live.com Fairbanks 
Karla Hart ... Alaskabirder@gmail.com Juneau 
Brenda Johnson bljinalaska@gmall.com Juneau 
mark mcnamara mcnamaral 701@gmail.com haines 

Steve Merli merliman@gmail.com Juneau 
John Nagel freestylin2S7@yahoo.com Juneau 
John Nagel freestyl in257@yahoo.com Juneau 
Amy Schaub scha.ub360@gmail.com Homer 
John Shedd sheddzep@hotmail.com Juneau 
Christopher Towne christopher_towne@yahoo.com Soldotna 

Ivan R. Vail irvail@hotmail.com Fairbanks 
Lynn Wilbur kalei.lw@gmail.com Sitka 

Mike Yanak mikeyanak@att.net Sitka 

Barbara Shangin . barbarashangin@hotmaJl.com .Anchorage 

Jody Barton superbafco@hotmail.com Anchorage 

Gudith Dolan kljdolan@aol.com Anchorage 

Meghan Humphrey .,, ,.cosmiclemons@gmall.com Anchorage 
Joanne Rousculp jspuffin@mtaonline.net Palmer 

Gary Fournier krheagfournier@gmail.com Juneau 

Rachelle Griffitts rachellegriffitts@gmall.com Anchorage 

Art Bloom artmbloom@gmail.com Juneau 

William Creech wdcreech@earthlink.net Anchorage 

Walter Hanni walthannl@yahoo.com Anchorage 
Alfred Gosuk twi1th3@yahoo.com togiak 

· Tracy Holmberg tracylee.@mtaonline.net Willow 

Susan Braun susanb@.mtaonline.net Healy 

Rebecca Albert rebecca@alaska.net Juneau 

Nicholas Cassara nickc@mtaonline.net Palmer 

N Burrows nburrows@alaska.net Anchorage 

Mark Carty mi3rk,c;arty@live.com ALEKNAGIK 

Larry Casey icsteel[lead@gmall.com , Eagle River 

Edward Carson ecarson1996@yahoo.com wasilla 

Edward Carson ecarson1996@yahoo.com , wasilla 

James .Hansen djhansenl@verizon.net Homer 

deirdre downey deirdree06@gmail.com Fairbanks 

Derek Boschma dbosch8@gmail.com Pedro bay 

Michael Adams bluewagon82@yahoo.com Cooper Landing 

Dillon Bennett dbennett@bbahc.org Dillingham 

Bill Bale Billbale99@gmail.com Ketchikan 

Eric Walter ericwalter90@gmall.com Denali Park 

Paris White parisdawnwhite@gmail.com Talkeetna 

John Hudson odonatak@gmail.com Juneau 

Austin · . . Haynes · stnhaynes@yahoo.com Eagle River 



Christina Larson juneauraincountry619@yahoo.com Juneau 

Trisha Pavlicek Trlsha_l@love,com Wasilla 

Robert Bickel guyonb.ottom@live.com Palmer 

Timothy Olson ti8888m@gmail.com Eagle River 

david delreai david_delreal@msn.com Palmer 

Rick Richards rickrichards1953@gmail.com Nlnilchik 

Linnea Powers lmpowers2@live.com Juneau 

Mary Attebery Ellieattebery@gmail.com Anchorage 

joseph varga varganaut@gmail.com Anchorage 

Nithya Thlru nithya.n.thiru@gmail.com Anchorage 

William S. Schneider wsschneider@aiaska.edu Alaska 

Kat Haber KatHaber@aol.com Homer 

Mark Luttrell prufrock@arctic.net Seward 

Lynn WIibur kalei.lw@gmail.com Sitka 

Wayne c Jones Wcjones@mtaonline.net Palmer · 

Greg and Carole Demers gdemers@horizonsatellite.com Homer 

Sarah Hitchcock salgreek@mtaonline.net Palmer 

Robert Howard "".'howard@mac.com Palmer 

Becky Breeding sea_doo_10@yahoo.com Chugiak 

Louis Dupree capt1ou3@gmail.com Homer 

Ryan Schryver ryanschryver@gmail.com Anchorage 

Katherine Schake kaschake@yahoo.com Anchorage 

John Gaguine Jgaguine@aol.com Juneau 

Megan McBride megamcb@gmi!il,com Anchorage 

Nlcole Arevalo genehackmanwho@yahoo.com Homer 

Allie Barker a11 iebarker77@gmail.com Chickaloon 

Wendy Anderson Aksk8wmn@gmail.com Homer 

Charles Bingham charleswblngham3@gmall.com Sitka 

Miriam Dunbar jumpmelody@yahoo.com Cordova 

dave Svendsen dave.svendsen99@gmail.com anchorage 

Greggory Malinky greggmalinky@hotmail.com Anchorage 

Jack Mosby JRMOSBY@ALASKALIFE.NET ANCHORAGE 

Jessica Wlnnestaffer Jessdryden@hotmail.com Palmer 

Suzanne Schafer suzeqzin@gmail.com Anchorage 

Michael Wilson lnuksugak@gmail.com Wasilla 

Sue Libenson sueiibenson@gmail.com Haines 

Dolores Farrell dorrief2001@yahoo.com Sitka 

Shawn O'Donnell odfamlly@acsalaska.net Anchorage 

John S. Sonin sojohn61@hotmail .com Juneau 

Ellen Wolf ellenmwolf17@gmall.com Talkeetna 

Gael Irvine gaellirv@gmail.com Palmer 

Terry Cummings cummingst44@yahoo.com Anchorage 

Gary Copus gdcopus@alaska.edu FAIRBANKS 



Zackary Maley cptzeek@yahoo.com Anchorage 

Norman Alexie chakotay40@yahoo.com Anchorage 

Kyle Pead Happyhooker1972@yahoo.com Anchorage 

laura aubry lauramaubry@gmail.com anchorage 

Stayce Pead skpead@yahoo.com anchorage 

Wyatt Rhea-Fournier wyatt.fournier@noaa.gov Juneau 

Garrett Walters waltersgarrett@ymail.com Nunapitchuk 

Jeff Dean Jhdean@jeffreyhdean.com · Homer 

Theodore Foster tfoster@gci.net Anchorage 

Candace Smith kodiak1@acsalaska.net Saleha 

gretchen small artem1s1a@yahoo.com skwentna 

Ashton Dent dent.ashton@yahoo.com Eagle River 

Darin Trobaugh Mathtrob@yahoo.com Seward 

Ned Lewis akwolfheart@gmail.com Anchorage 

Paulette Sortor pnws@hotmail.com Anchor Point 

Kaarle Stralley kaarle.strailey@gmail.com Palmer 

Emma House akcryan@yahoo.com Juneau 

Sandra Mastroyanis masterssand@hitmail.com Wasilla 

Alanna Blough silverladybugalanna@gmail.com Anchorage 

Kaija Klauder kklauder@coa.edu Palmer 

hazel daro hazeldaro31@gmail.com Fairbanks 

michael zinis michaelzinis@yahoo.com seward 

Timothy Wonhola twonhola2@live.com twin Holla 

Camilla Dalton daltoncammi5@gmail.com Anchorage 

bayinna ballard iambkui@icloud.com anchorage 

Michael Enders michaelenders4@gmail.com Douglas 

Luke A'Bear luke@sitkawlld.org Sitka 

Deborah Cooper debbiegrits@msn.com Eagle River 

Nancy Keen nancydkeen@yahoo.com Juneau 

Patricia Bowman pbowman@alaska.net Fairbanks 

Susan Wong susandwong@hotmail.com Anchorage 

Duane Maney redshirt.lake@gmail.com Anchorage 

Amanda Piatt amandampiatt@gmail.com Anchorage 

Lawrence Radcliffe ljr52085@grriail.com Homer 

Fp Romick Frprue@gmail.com Anchorage 

Meghan Gervais Megdemai'@gmail.com Homer 

Larry Mc Mahill Justalookin_aey@yahoo.com Houston 

Paige Krichbaum Plkrichbaum2@alaska.edu Anchorage 

Meredith Lueck meredithlueck@gmail.com Girdwood 

Gilda Shellikoff gshellikoff@gmail.com Anchorage 

Caleb Laieski Caleb@CalebLaieski.com Juneau 

Caleb Laieski Caleb@CalebLaieski.com Juneau 

Chilton Bowman cabtrip3@gmail.com Juneau 



.,-

Jill Wlttenbrader jillwitt@gmail.com Kodiak 

Aase Dane akdane@mtaonllne.net Cantwell 

Kimberly Mcconkey tuffyklm@aol .com Anchorage 

Mark Bloch mbloch18@comcast.net Anchorage 

Ben Foss b.foss@pedrobay.com Pedro Bay 

Sibylle Schwarz ssn@rupertsland.com Eagle River 

Russell Miller rustical3@gmail.com Anchor Pt 

Kristine Hutchin khutchin@mtaonline.net Eagle River 

Sherri Gust sherrigust7@yahoo.com Anchorage 

Laura Baldwin laura.baldwin.ak@gmall.com Anchorage 

Nancy Eagleson surfbird@mtaonline.net Denali Park 

Glen Van Valin glenv34@gmail.com Craig 

George Bennett akgroy3006@gmaiJ.com North Pole 

Kaylene Johnson-Sullivan kaylene.Johnson@gmail.com Eagle River 

Bob and Mary Ellen Mitchell robert.mitchell31@aol .com Anchorage 

Robert Atkinson boba@arctic.net seward 

Anne Weaver arweaver@gci.net Anchorage 

Donald Poling donpoling@aptalaska.net Ha ines 

Ty Hewitt Aldermonkey@gmail .com Anchorage 

Kevin Shaffer shaffer.kevin@gmail.com Moose Pass 

River Bean rlver@arcticorganics.com Palmer 

Chris Watts Wattsrus@yahoo.com Anchorage 

Shelley Mclaughlin-True sheamctrue@hotmail.com Juneau 

Paul Joslin Paul.w.joslin@gmail.com Anchorage 

Karen Rode alaskakaren.09@gmail.com Anchorage 

Sam McBeen smcbeen@yahoo.com Tenakee Springs 

Margo Waring margowaring@gmail.com Juneu 

Margaret Asbury mspeg@urbanraven.com Fairbanks 

Amanda Piatt Amandampiatt@gmall.com Anchorage 

Sophie Nethercut sophie@sitkawild.org Sitka 

Jennifer LaRoe jalaroe@yahoo.com Juneau 

Kate Persons katepersons@yahoo.com Nome 

Shoshanah Stone Shanah.stone@gci.net Anchorage 

nta Husted titahusted@gmail .com ESTER 

Paula Beneke benekepaula@yahoo.com Anchorage 

kathrin McCarthy kwmccarthy@uas.alaska.edu Juneau 

Alan Seegert zemmo@yahoo.com Denali Pari 

Peter Dwyer pjdwyer@att.net Haines 

Gall Garber garber.ak@gmail.com Anchorage 

Kyla Kosednar Kylakosednar@gmail .com Anchorage 

Duncan Wanamaker dewanamaker@gmail.com Homer 

Dave Bachrach david.bachrach@gmail.com Homer 

themas Mader tmader84@gmail.com Cooper Landing 



Dennis Marks squidfur@juno.com Anchorage 

Arthur Bloom artmbloom@gmaiJ.com Juneau 

Patty Daugharty pdakfam@gmall.com Eagle River 

Jeff Sbonek jfsbonttearth@gmail .com Point baker 

Ariel Heron ariel.heron@zoho.com Anchorage 

Margo Nash margon815S@aol.com Juneau 

Marc Dumas skyJinep@aJaskan.com Fairbanks 

Duncan Bovee dbovee@gmail.com Anchorage 

Marty Remund remundmarty@yahoo.com Haines 

Scott Walker polltx@aol.com Anchorage 

brad De Noble bdenoble@laaska.net Eagle River 

Brad ohs whirledgypsies@yahoo.com Plamer 

Sarah Haeg sls1884@yahoo.com Hornet 

Peggy Finnegan pegfinn@chugach.net Anchorage 

Merlyn Schelske Xcallberms@yahoo.com Hope 

Julie K Wahl akfrogpricness@gmail .com Anchorage 

Amy O'Connor amy.ak.oconnor@gmail .com Palmer 

Kristin Carpenter kristin@copperriver.org Cordova 



PO Box 735 
Dillingham, AK 99576 

(907) 842-4404 

NUNAMTA AULUI<ESTAI 
CARETAKERS OF THE LAND 

Chair Cathy Giessel 
Chair, Senate Resources Committee 
Room 427, Alaska State Capitol 
Juneau, Alaska 99801 

Re: Comments CS Senate Bill 163 

Dear Ms. Giessel, 

March 16, 2016 

Nunamta Aulukestai ("Nunamta")is submitting the following comments for your 
consideration regarding CS Senate Bill 163, "An Act relating to the nomination and designation of 
state water as outstanding national resource water." 

Nunamta Aulukestai, which means Caretakers of our Land in Yupik, is a 501(c)(3) non­
profit that includes ten ANSCA village corporations and ten tribal governments. The organization 
was incorporated as a non-profit in 2007. Nunamta's mission is to protect the land, water, and air 
that will sustain our way of life for all generations. Nunam ta advocates on behalf of more than 
6,000 tribal and village corporation members in the Bristol Bay region. For the members of 
Nunam ta, subsistence has been and continues to be the means of survival in the region. 

In 2010, Nunamta, along with six other organizations submitted an application to DEC for 
the nomination of the Koktuli River as Outstanding National Resource Water. I want to thank 
Chair and members of the Committee for keeping the CS SB 163 in committee for further work. 

The problems in CS SB163: 

Page 2, Line 10 - we have a problem with ONLY IF in the section because the interpretation would 
mean that no application would ever go before the Legislature because it must meet the criteria of 
1, 2, 3,4 and 5 in this section. We have a problem with (1) on line 12 of page 2, who determines 
what is "important, unique, or ecologically sensitive" and (2) that existing state or federal 
protections ARE NOT SUFFICIENT to protect the water - DEC would never be able to bring a 
nomination forward because they will always have the regulations and laws that are sufficient to 



March 16, 2016 
Nunamta Aulukestai Comments 

protect the water, and (3) no other available or effective method of protecting the water - DEC, 
DNR and ADF&G will always determine they have the regulations or laws available to protect the 
water. I can't ever see a nomination coming forward to the Legislature that would be able to meet 
these criteria. If that is the intent, it is disingenuous to the Alaskans who have a right to use 40 
CFR Part 131.12, paragraph A(3) for the Tier 3 designations to nominate Outstanding National 
Water Resources. Please remember that a Tier 3 designation is to "prohibit the lowering of water 
quality." 

On page 3, recreational fishery should also include "subsistence fisheries" because of its 
importance as food security to the people of Alaska. 

In Section F that the intent is for the Legislature to act - a vote up or down and the concern that if 
the Legislature doesn't act what happens to the ONRW application? I would ask that the 
Committee come up with language that if the Legislature doesn't act that it be approved. 

Finally in Section F that the department "may not submit a nomination substantially similar to a 
nomination transmitted within two years immediately preceding a nomination" - the problem 
with the interpretation of what constitutes "substantially similar." 

Thank you for your consideration of these comments. 

Respectfully, 

~1.0 ~ 
~K~illiams 

Executive Director 

Page 2 of 2 
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~ LUES IN AC TI ON 

SEAlASKA 

March 16, 2016 

Delivered by email to Sen.Cathy.Giessel@akleg.gov and 
Representative.Louise.Stutes@akleg.gov 

Senator Cathy Giessel 
Chair, Senate Resources Committee 
Room 427, Alaska State Capitol 
Juneau, Alaska 99801 

And 

Rep. Louise Stutes 
Chair, House Fisheries Committee 
Room 416, Alaska State Capitol 
Juneau, Alaska 99801 

Re: Sealaska Corporation Comments on Proposed CSSB 163 and HB 283 

Dear Chairpersons Giessel and Stutes: 

Sealaska Corporation is the Alaska Native Regional Corporation for Southeast Alaska formed 
pursuant to the Alaska Native Claims Settlement Act. Sealaska has always been actively involved 
in Alaska water quality issues, both from the perspective of an active resource developer and as a 
strong supporter of the subsistence, commercial and recreational uses that our shareholders make 
of our region's waters. 

Sealaska supports the proposed committee substitute for SB 163, and we recommend the 
substitute to the House Fisheries Committee in its consideration of HB 283. Our corporation was an 
active participant in the Alaska Department of Environme11tal Conservation's Antidegradation 
Workgroup. The Workgroup labored hard to achieve a consensus approach to Alaska's 
antidegradation program, and we support its recommendations. One of those recommendations 
was to involve the legislature, either directly or through delegation, in the process of designating Tier 
Ill waters. Because Tier Ill designation may significantly restrict development of large swaths of 
adjacent land, including private land, designation raises serious public policy issues of statewide 
significance that warrant legislative involvement. 

Proposed CSSB 163 provide precisely that kind of needed oversight, and it provides needed 
legal certainty with respect to the authority to make Tier Ill designations. 

We do urge one amendment to the proposed substitute: The Workgroup recommended that 
"antidegradation requirements and reviews should be restricted to Waters of the U.S. in Alaska, as 
defined under the [Clean Water Act]." Final Workgroup Report at 7. 

Sealaska CorporaUon One Sealaska Plaza, Suite 400, Juneau, Alaska 99801-1276 Tel: 907.586.1512 Fax: 907.586.2304 



The bill, on the other hand, envisions Tier Ill designations of any "[w]ater of the state." P. 1, Is. 5-6. 
As defined by ADEC's statutes, "waters" of the state covers more waters (including groundwater) 
than does the federal term "waters of the U.S." 
AS 46.03.900(37). The antidegradation requirement is a federal requirement, and there seems no 

justification, in law or policy, for voluntarily expanding that requirement to waters not covered by the 
federal program. 

Sealaska is pleased that the proposed substitute attempts to address several of the concerns 
raised by the Alaska Miners' Association in its March 4, 2016 comments on the original bill. 
Specifically, the substitute would: 

• provide that waters of state may not be managed as Tier Ill waters until they have designated 
as such by the legislature; 

• require nominations to identify the affected waters specifically; and 
• outline both a process and criteria for ADEC's designation, aimed at building sideboards to 

what was, in the original bill, an open-ended delegation. 

Thank you for the consideration that we know you will give to our comments. 

Sincerely, 

SEALASKA CORPORATION 

~~ 
Anthony Mallett 
President and Chief Executive Officer 

cc: Mr. Larry Hartig, Commissioner, Alaska Department of Environmental Conservation 

Sealaska Comments on SB 163 and HB 283 
Page 2 of 2 



-1 ALASKA..t'.· 

Sr(,~RTSMAN'S~ 
BEAR TRAIL LODGE ,) 

March 15th, 2016 

Dear House Fisheries Committee and Senate Resources Committee, 

Clean water is a critical component of the health of our fisheries and subsequently our 
businesses. We are writing you today to express concerns regarding Governor Walker's 
proposal, (SB 163} to change the responsibility for rulemaking for Outstanding National 
Resource Waters (ONRW) from the Alaska Department of Environmental Conservation 
(ADEC) to the Alaska State Legislature. 

Our businesses depend on southwest Alaska's clean water and productive rivers for fishing, 
hunting and recreating. Currently, this region is home to over 75 operating lodges and 
outfitters who are deeply dependent on healthy fisheries to survive. 

The Koktuli River, which sits at the headwaters of Alaska's largest commercial sockeye 
fishery, is one of Southwest Alaska's legendary sportfishing rivers, drawing anglers, hunters, 
and outdoor recreationists from around the world to enjoy its pristine water and bountiful 
wildlife. For this reason, several of us joined other stakeholders in 2010 and again in 2012, in 
submitting an application to ADEC to designate the Koktuli as ONRW, or Tier 3 water, for its 
support of an Alaskan way of life. 

SB 163/HB 283 raises three specific issues that concern us, particularly when thinking about 
putting our fisheries first for the good of Alaskan interests now and for future generations. 

First, SB 163/HB 283 places ownership of resources that are to be managed in the best 
interest of all Alaskans into the hands of politicians. The bill creates a series of hurdles for 
securing an ONRW designation, disfavoring Alaskans and opening up the door to the 
influence of Outside development companies. Granting ONRW designation power to the 
Alaska Legislature creates a clear imbalance between managing Alaska's important resources 
for the benefit of all Alaskans and political gain. SB 163/HB 283 represent a regression from a 
clear and transparent process to a process clouded by the agendas of partisan politics. 

Second, Alaska Department of Environmental Conservation's control over ONRW designation 
ensures that decisions are made based on measurable standards from fisheries science to 
economics. This, therefore, sets consistent standards of evaluation and accountability for all 
cases across the board. 



Third, it SB 163/HB 283 creates a more cumbersome process, discouraging public 
involvement in the management of the resources that belong to them. 

It is clear that management of Alaska' s exceptional recreation and ecologically productive 
resources, like the Koktuli River, deserve to be conducted predictably and without political 
influence. 

We encourage you to oppose SB 163/HB 283 when it is heard in your committees to help 
ensure Outstanding National Resources Water designation is driven by sound science and 
Alaskans, not politics. 

Sincerely, 

Daren Erickson 
Alaska's Enchanted Lake Lodge 
Ancho rage 
info@enchantedlakelodge.com 

Nanci Morris Lyon 
Alaska Sportsman's Bear Trail Lodge 
King Salmon, AK 
gofis h@bristolbay.com 

Martin Kviteng 
Alaska Fish ing Unl imited, Inc 
Port Alsworth, AK 
info@alaskalodge.com 

Dan Oberlatz 
Alaska Alp ine Advent ures LLC 
Anchorage, AK 
dan @alaskaal pi nea dventures .com 

Brian Kraft 
Alaska Sportsman's Lodge 

Kvichak River/Anchorage 

bkraft@alaskasportsmanslodge.com 

Marty Decker 
Frontier River Guides, Anchorage 
info @frontierr ivergu ides.com 

Cecilia "Pudge" Kleinkauf 
Women 's Flyfishing® 

Ancho rage, AK 
pudge @womensflyfish ing.net 



ALASKA STATE LEGISLATURE 
SENATE RESOURCES COMMITTEE 

SEN. CATHY GIESSEL 
Chair 
State Capitol, Room 427 
Juneau, AK 99801-1182 
(907) 465-4843 Fax 465-3871 

Sen. Mia Costello, Vice-Chair 
Sen. Peter Micciche 
Sen. Bert Stedman 

SENATE BILL 163 

Sen. John Coghill 
Sen. Bill Stoltze 
Sen. Bill Wielechowski 

Sponsor: Senate Rules Committee by Request of the Governor 

Explanation of Changes: 
Version H 

1. Page 1, Lines 7-9: Amends Section l(a) by prohibiting the Department of Environmental 
Conservation from managing a water of the state as an outstanding national resource water 
unless it has been designated as an outstanding national resource water by an act of the 
legislature. 

2. Page 1, Lines 10-13: Amends Section l(b) by requiring a nomination to specifically and 
geographically identify a water body, or portion of a waterbody, for designation as an 
outstanding national resource water. 

3. Page 2, Lines 1-8: Amends Section l(d) by requiring the Department of Environmental 
Conservation to adopt regulations establishing a process for submitting a nomination for an 
outstanding national resources water by providing public notice for all nominations, 
providing notice to all property affected by the designation, and creating a means for any 
resident of the state to provide additional information about the nomination. 

4. Page 2, Lines 9-31/Page 3, Lines 1-2: Creates a new Section l(e), requiring the Department of 
Environmental Conservation to transmit a nomination of an outstanding national resource 
water to the legislature if the department determined the nominated water to be unique, 
important, or ecologically sensitive; that the designation is necessary to protect the water due 
to insufficient federal and state protections; determined there is no other available/ effective 
method of protection. The Department would need to determine whether the nominated water 
had either been designated a wild or scenic river; whether the water is either an ecosystem or 
habitat for an endangered or threatened species; whether the water is an ecosystem or habitat 
for an outstanding recreational fishery; or whether the water serves as the sole source of water 
for the use of people. The Department would describe the potential effects of a designation on 
endangered or threatened species; recreational fisheries; and the water supplies for the use of 
people. 

PREPARED BY AKIS GIALOPSOS, STAFF TO THE SENATE RESOURCES COMMITTEE 



5. Page 3, Lines 3- 8: Amends the previous bill version's Section l(e) by reordering it to 
subsection 1(£), and adding a provision prohibiting the Department of Environmental 
Conservation from transmitting a substantially similar nomination to one already transmitted 
within two years of the existing nomination's original transmission. 

6. Page 3, Lines 9-14: Adds a new Section 1(£), requiring the Departments of Environmental 
Conservation and Natural Resources to submit a report to each body of the legislature every 
ten years, beginning in 2017. The reports would describe each body of water designated as an 
outstanding national resource water and provide a recommendation regarding the 
continuation of that designation. 

7. Page 3, Line 21: Amends Section 3 by replacing the word "may" with "shall," requiring the 
Department of Environmental Conservation to adopt regulations necessary for the 
implementation of the bill. 

PREPARED BY AKIS GIALOPSOS, STAFF TO THE SENATE RESOURCES COMMITTEE 



Commentary 

Legislation protects Alaska's clean waters 
and Alaskans' right to keep them that way 
Larry Hartig,Sam Cotten,Maity Rutherford 
March 31 , 2016 

OPINION: House, Senate bills confirm Legislature's authority to designate Alaska waters for protection, and citizens' 
rights to be part of the process.Marc Lester I AON 
As commissioners of the state's three resource agencies, we often see debates over how Alaska's 
natural resources -- including its wildlands, waters and fish, should be managed and used for public 
benefit. There are concerns pending legislation (Senate Bill 163/House Bill 283) might weaken 
protections for salmon and other aquatic life. We would not support SB 163 and HB 283 if that were 
the case. 

Each of our departments has an important role in protecting salmon and other aquatic life. The state 
Department of Environmental Conservation sets and enforces water quality standards limiting when 
and how much pollution may be discharged into any water of the state. These standards are set 
through a rigorous public process. Alaska has some of the most stringent water-quality standards in 
the nation, and we are proud of our clean waters. 



What you might not know is that all but a handful of waters in the state are classified as "Tier 2" 

waters. These high-quality waters must meet all water quality standards. This includes the "aquatic 
life" standards set by DEC specifically to protect the "propagation and development" of all aquatic 
species. These standards have been in place for decades and are the cornerstone for the protection of 
water quality for salmon and other species. 

In response to EPA requirements, the state is now developing the process it will follow to designate 
"Tier 3" waters. Tier 3 waters are referred to in EPA regulations as "Outstanding National Resource 
Waters" found by the state to be "high quality waters .. . such as waters of national and state parks 
and wildlife refuges and waters of exceptional recreational or ecological significance." EPA 
regulations do not require a state to designate any Tier 3 waters, only to have a process to do so. 
Currently, there are no waters designated as Tier 3 waters (ONRWs) in Alaska, Washington, Oregon, 
Idaho or many other states. Some states have designated Tier 3 waters (ONRWs); for example, there 
are two in California, and New Mexico has many. 

Once a state designates a body of water as Tier 3, the Environmental Protection Agency's regulations 
require the water quality in that water body to not only be protected but also "maintained," meaning 
no new or additional discharges into the water may be authorized. This is the case even if there is no 
risk that the discharges could result in an aquatic life water-quality standard being 
compromised. The Tier 3 designation preserves the water quality in its present state without regard 
to other factors. 

Gov. Bill Walker introduced SB 163 and HB 283 this session to confirm the Legislature holds the 
power to designate Tier 3 waters in the state. This is consistent with how lands and waters of the 
state have always been designated for preservation or conservation in the past. To date, the 
Legislature has designated approximately 12 million acres of state lands as refuges, sanctuaries, 
critical habitat areas, forests, parks, public-use areas and recreational rivers. No such designations 
have been made exclusively by an agency. According to the state Department of Law, Article VIII of 
the Alaska Constitution may well require Tier 3 designations be made by the Legislature. 

Another key purpose of SB 163 and companion HB 283 is to provide the opportunity for any resident 
of Alaska to nominate a body of water for legislative designation as Tier 3. We believe Alaska 
residents expect and should have this right. We are also committed to seeing the final bill and any 
implementing regulations by our agencies provide for meaningful public involvement by all 
interested Alaskans in the review and consideration of all nominations. 

Larry Hartig is commissioner of the Alaska Department of Environmental Conservation. 
Sam Cotten is commissioner of the Alaska Department of Fish and Game. 
Marty Rutherford is acting Commissioner of Alaska Department of Natural Resources. 
The views expressed here are the writer's own and are not necessarily endorsed by Alaska Dispatch News, 
which welcomes a broad range of viewpoints. To submit a piece fo r consideration, 
emailcommentary@alaskadispatch. com. Send submissions shorter than 200 words 
toletters@alaskadisparch.com or click here to submit via anv 1veb browser. 



Govel'nor Bill Walker 
P.O. Box 110001 

Juneau, AK 99811-0001 

Dear Go ernor Walker, 

I li e in Sitka and I believe that clean water is one of our states most valuable resources. 
I urge you to grant Alaskans the right to protect that water. 

Right now under the Clean Water Act, anyone can seek a permit from the Alaska 
Department of Conservation to pollute Alaska's waters. But Alaskans don t currently 
have access to the same tools to protect the lakes and ri ers that are most valuable to 
Olli' communities, fisheries, and way of life. 

I know that SB 163 and HB 283 were designed to change that, but instead of proposing a 
science"-based process with clear criteria, this legislation turns the decision into a game 
of high-stakes political football. 

E en worse, the changes to the legislation proposed by Senator Giessel would place 
ridiculously high. barriers to granting waters the protective status of Outstanding 
National Resource Waters (also known as Tier 3). 

Meanwhile, industry pay nothing for the right to pollute our wa er. I urge you to 
identify a reasonable process that will gi e Alaskans the same right ,o protect our water 
as indusb:y has to pollute it. 



Governor Bill Walker 
P.O. Box UOOOl 

Juneau, AK 99811-0001 

Dear Governor Walker, 

I live in Sitka and I believe that clean water is one of our state's most valuable resources. 
I m·ge you to grant Alaskans the right to protect that water. 

Right now under the Clean Water Act, anyone can seek a permit from the Alaska 
Department of Con ervation to pollute Ala . ka's waters. But .Alaskans don't currently 
ha e access to the ame tools·to protect the lake and river that are most aluable to 
our communitie , fisheries, and way oflife. 

I know that SB 163 and HB 283 were designed to change that, but instead of pr:oposing a 
science-based process with clear criteria, this legislation turns the decision into a game 
of high-stakes political football. 

Even worse, the changes to the legislation proposed by Senator Giessel would place 
ridiculously high barriers to granting waters the protect:tve status of Outstanding 
National Resource Waters (also known as Tier 3). 

Meanwhile, indush"'Y pays nothing fo the right to pollute ou1· water. urge you to 
identify a reasonable prncess that will give Alaskans the same right to pro ect our water 
as industry has to pollute it. 

Sincerely, 

Personal Comment: 



Governor Bill Walker 
P.O. Box 110001 

Juneau, AK 99811-0001 

Dear Governor Walker, 

I live in Sitka and I believe that clean water is one of our state's most valuable resources. 
I urge you to grant Alaskans the right to protect that water. 

Right now under the Clean Water Act, anyone can seek a permit from the Alaska 
Department of Conservation to pollute Alaska's waters. But Alaskans don't currently 
have access to the same tools to protect the lakes and river that are most aluable to 
our communities, fisheries1 and way oflife. 

I know that SB 163 and HB 283 were designed to change that, but instead of proposing a 
science-based process with clear criteria, this legislation turns the decision into a game 
of high-stakes political football. 

Even worse, the changes to the legislation proposed by Senator Giessel would place 
ridiculously high barriers to granting waters the protective status of Outstanding 
National Resource Waters (also known as Tier 3). 

Meanwhile, industry pays nothing for the right to pollute our water. I urge you to 
identify a reasonable process that will give Alaskans the same right to protect ~ur water 
as industry has to pollute it. 

Sincerely, K~ k L~jttC.,f e,_ 



Governor Bill Walker 
P.O. Box 110001 

Juneau, AK 99811-0001 

Dear Governor Walker, 

I live in Sitka and I believe that clean water is one of our state's most valuable resow·ces. 
I urge you to grant Alaskans the right to protect that water. 

Right now under the Clean Water .Act, anyone can seek a permit from the Alaska 
Department of Conservation to pollute Ala ka's wate :s. But Alaskans don't currently 
have access to the same tools to protect the lakes and rivers that are most valuable to 
our communities, fisheries, and way of life. 

I know that SB 163 and HB 283 were designed to change that, but instead of proposing a 
science-based process with clear criteria, this legislation turns the decision into a game 
of high-stakes political football. 

Even worse, the changes to the legislation propo ed by Senator Giessel would place 
ridiculously high barriers to granting aters the protective status of Outstanding 
National Resource Waters (also known as Tier 3). 

Meanwhile, industry pays nothing for the right to pollute our water. I urge you to 
identify a reasonable process that will give Alaskans the same right to protect our water 
as industry has to pollute it. 

Street Address: ~ 
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Governor Bill Walker 
P.O. Box 110001 

Juneau, AK 99811-0001 

Dear Governor Walker, 

I live in Sitka and I believe that clean water is one of our state's most valuable resources. 
I urge you to grant Alaskans the right to protect that water. 

Right now under the Clean Water Act, anyone can seek a permit from the Alaska 
Department of Conservation to pollute Alaska's waters. But Alaskans don't curretrtly 
have access to the same tools to protect the lakes and river that are mos valuable to 
our communities, fisheries, and way of life. 

I know that SB 163 and Im 283 were designed to change that, but instead of proposing a 
science-based pr•oce s with clear c1iteria, this legislation turns the decision into a game 
of high-stakes political football. 

Even worse, the changes to the legislation proposed by Senator Giessel would place 
ridiculously high barriers to granting waters the protective status of Outstanding 
National Resource Waters (also known as Tier 3). 

Meanwhile, industry pays nothing for th~ right to pollute our water. I w·ge you to 
identify a reasonable process that will give Alaskans the same right to pro e .t our water 
as industry has to pollute it. 



Governor Bill Walker 
P.O. Box 110001 

Juneau, AK 99811-0001 

Dear Governor Walker, 

I live in Sitka and I believe that clean water is one of our state's most valuable resources. 
I urge you to grant Alaskans the right to protect that water. 

Right now under the Clean Water Act, anyone can seek a permit from the Alaska 
Department of Conservation to pollute Alaska's waters. But .Alaskan don't curtently 
have access to the same tools to protect the lakes and rivers that are most valuable to 
our communities, fisherie , and way of life. 

I know that SB 163 and RB 283 were designed to change that, but instead of proposing a 
science-based process with clear criteria, this legislation turns the decision into a game 
of high-stakes political football. 

Even worse, the changes to the legislation proposed by Senator Giessel would place 
ridiculously high barriers to granting waters the protective status of Outstanding 
National Resource Waters (also known as Tier· 3). 

Meanwhile, indust:r.y pays nothing for the right to pollute our water. I w:ge you to 
identify a reasonable process that will gi e Alaskans the same right to protect our water 
as indust:Iy has to pollute it 

Sincerely, -;J'"ef/ A -d' 

Street Address: '207 
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Governor Bill Walker 
P.O. Box llOOOl 

Juneau, AK 99811-0001 

Dear Governor Walker, 

I live in Sitka and I belie e that clean water is one of our state's most valuable resources. 
I urge you to grant Alaskans the light to protect that water. 

Right now under the Clean Water Act, anyone can seek a permit from the Alaska 
Department of Conservation to pollute Alaska's wa ers. But Alaskans don't currently 
have access to the same tools to protect the lakes and ri ers that are most valuable to 
our communitie , fisheries, and way of life. 

I know that SB 163 and HB 283 were designed to change that, but instead of proposing a 
science-based process with clea1· criteria, this legislation turns the decision in.t o a game 
of high-stakes political football. 

Even worse, the changes to the legislation proposed by Senator Giessel would place 
ridiculously high barriers to granting waters the protective status of Outstanding 
National Resource Waters (also known as Tier 3). 

Meanwhile, indushy pays nothing for the right to pollute OU!" water. I urge you to 
identify a reasonable process that will give Alaskans the same right to protect our water 
as industry has to pollute it. 

Street~~ ~~
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Governor Bill Walker 
P.O. Box 110001 

Juneau, AK 99811-0001 

Dear Governor Walke1·, 

I live in Sitka and I believe that clean water is one of our state's most valuable resources. 
I urge you to grant Alaskans the right to protect that water. 

Right now under the Clean Water Act, anyone can seek a permit from the .Alaska 
Department of Consetvation to pollute Alaska's waters. But Alaskans don't currently 
have access to the same tools to protect the lakes and .rivers that are most valua le to 
our communities, fisheries, and way of life. 

I know that SB 163 and HB 283 were designed to change that, but instead of proposing a 
science-based process with clear criteria, this leg.islation turns the decision into a game 
of high-stakes political football. 

Even worse, the changes to the legislation proposed by Senator Giessel would place 
ridiculously high barriers to granting waters the protective status of Outstanding 
National Resource Waters (also known as Tier 3). 

Meanwhile, industry pays nothing for the right to pollute our water. I urge you to 
identify a reasonable process that will give Alaskans the same right to protect our water 
as industly has to pollute it. 

Sincerely, 

Street Address : 
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Governor Bill Walker 
P.O. Box UOOOl 

Juneau, AK 99811-0001 

Dear Governor Walker, 

I live in Sitka and I believe that clean water is one of our state's most aluable resources. 
I urge you to grant Alaskans the right to protect that water. 

Right now under the Clean Water Act, anyone can seek a permit from the Alaska 
Department of Conservation to pollute Alaska's waters. But Alaskans don't currently 
have acce to the ame tools to protect the lakes and rivers that are most valuable to 
our communities, fisheries, and way oflife. 

I know that SB 163 and HB 283 were designed to change that, but instead of proposing a 
science-based process with clear criteria, this legislation turns the decision into a game 
of high-stakes political football. 

Even worse, the changes to the legislation proposed by Senator Giessel would place 
ridiculously high barriers to granting waters the protective status of Outstanding 
National Resource Waters (also known as Tier 3). 

Meanwhile, industry pay nothing for the right to pollute our water. I urge you to 
iden ·fy a reasonable process that will give Alaskans the same right to protect our water 
as industry has to pollute it. 

Sincerely, 

Street Address: 
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Governor Bill Walker 
P.O. Box 110001 

Juneau, AK 99811-0001 

Dear Governor Walker, 

I live in Sitka and I believe that clean water is one of our state's most valuable resources. 
I urge you to grant Alaskans the right to protect that water. 

Right now under the Clean Water Act, anyone can seek a permit from the Alaska 
Department of Conservatio to pollute Alaska's waters. But Alaskans don't currently 
ha e access to the ame tools to protect the lakes and rivers that a1·e most aluable to 
our comm.uni 'es, fisherie , and way of life. 

I lmow that SB 163 and HB 283 were designed to change that, but in tead of proposing a 
science-based pro ess with clear criteria, this legislation turns the decision into a game 
of high-stakes political football. 

Even worse, the changes to the legislation proposed by Senator Giessel would place 
ridiculously high barriers to granting waters the protective status of Outstanding · 
National Resource Waters (also known as Tier 3). 

Meanwhile, industry pays nothing for the right o pollute our water. I w·ge you to 
identify a reasonable proces that will give Alaskans the same right to protect our water 
as industiy has to pollute it. 

;;ft . ~Y\. ..v~ 
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Governor Bill Walker 
P.O. Box 110001 

Juneau, AK 998u-0001 

Dear Governor Walker, 

I live in Sitka and I believe that clean water is one of our state's most valuable resow·ce.s. 
I urge ou to grant Alaskans the right to protect that water. 

Right now under the Clean Water Act, anyone can seek a permit from the Alaska 
D partm.ent of Conservation to pollute Alaska's waters. But Alaskans don't currently 
ha e access to the ame tools to protect the lakes and rivers that are most valuable to 
our communities, fisheries, and way oflife. 

I know that SB 163 and HB 283 were designed to change that, but instead of proposing a 
science-based process with clear criteria, this legislation turns the decision .into a game 
of high-stakes political football. 

Even worse, the changes to the legislation proposed by Senator Giessel would place 
ridiculously high barriers to granting waters the protective status of Outstanding 
National Resource Waters (also known as Ti.er 3). 

Meanwhile, industry pays nothing for the right to pollute our water. I urge you to 
identify a reasonable process that will give Alaskans the same right to protect our water 
as industry has to pollute it. 



Governor Bill Walker 
P.O. Box 110001 

Juneau, AK 99811-0001 

Dear Governor Walker, 

I live in Sitka and I belie re that clean water is one of our state's most valuable resources. 
I urge you to gl'ant Alaskans the right to protect that water. 

Right now under the Clean Water Act, anyone can seek a permit from the Alaska 
Department of Conservation to pollute Alaska's waters. But Alaskans don't currently 
have access to the same tools to protect the lakes and rivers that a1·e most valuable to 
ou1· communities, fisheries, and way of life. 

I know that SB 163 and lIB 283 were designed to change that, but instead of proposing a 
science-ha ed prncess with clear criteria, this legislation turns the decision into a game 
of high-stakes political football. 

Even wor e, the changes to the legislation proposed by Senator Giessel would place 
ridiculously high barriers to granting waters the protective status of Outstanding 
National Resource Waters (also known as Tier 3). 

Meanwhile, industry pays nothing for the right to pollute our water. I urge you to 
identify a reasonable process that will give Alaskans the same right to protect our water 
as industry has to pollute it. 

Sincerely~ ~ 

Street Address: 
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Governor Bill Walker 
P.O. Box 110001 

Juneau, AK 99811-0001 

Dear Governor Walker, 

I live in Sitka and I believe that clean water is one of our state's most valuable resources. 
I urge you to grant Alaskans the right to protect that water. 

Right now under the Clean Water Act, anyone can seek a permit from the Alaska 
Department of Conservation to pollute Ala ka's waters. But Alaskans don't currently 
have ace to the ame tools to protect the lakes and river that are most valuable to 
our communities, fisheries, and way of life. 

I know that SB 163 and HB 283 were designed to change that, but instead of proposing a 
science-based process with clear criteria, this legislation turns the decision into a game 
of high-stakes political football. 

Even worse, the changes to the legislation proposed by Senator Giessel would place 
ridiculously high barriers to granting waters the protective status of Outstanding 
National Resource Waters (also known as Tier 3). 

Meanwhile, industry pays nothing for the right to pollute our water. I urge you to 
identify a reasonable process that will give Alaskans the same right to protect our water 
as industry has to pollute it 

Sincerely, 



Governor Bill Walker 
P.O. Box 110001 

Juneau, AK 99811-0001 

Dear Governor Walker, 

I live in Sitka and I believe that clean water is one of our state's most valuable resomces. 
I mge you to grant Alaskans the right to protect that water. 

Right now under the Clean Water Act, anyone can seek a permit from the Alaska 
Department of Conservation to pollute Alaska's waters. But Alaskans don't currently 
ha e access to the same tools to protect the lakes and rivers that are most valuable to 
our communities, fisheries, and way of life. 

I know that SB 163 and HB 283 were designed to change that, but instead of proposing a 
science-based process with clear criteria, this legislation turns the decision into a game 
of high-stakes political football. 

Even worse, the changes to the legislation proposed by Senator Giessel would place 
ridiculously high barriers to granting water the protective status of Outstanding 
National Resource Waters (also known as Tier 3). 

Meanwhile, industry pays nothing for the right to pollute our water. I urge you to 
identify a reasonable process that will gi e Alaskans the same right to protect our water 
as industry has to pollute it. 



Governor Bill Walker 
P.O. Box 110001 

Juneau, AK 99811-0001 

Dear Governor Walker, 

I li e in Sitka and I believe that clean water is one of ou:r state's most valuable resources. 
I urge you to grant Alaskans the right to protect that water. 

Right now under the Clean Water Act, anyone can seek a permit from the Alaska 
Department of Conservation to pollute Alaska's waters. But Alaskans don't currently 
have access to the ame tools to protect the lakes and rivers that are most valuable to 
our communities, fisheries, and way oflife. 

I know that SB 163 and HB 283 were designed to change that, but instead of proposing a 
science-based process with clear criteria, this legislation turns the decision into a game 
of high-stakes political football. 

Even worse, the changes to the legislation proposed by Senator Giessel would place 
ridiculously high barriers to granting waters the protective status of Outstanding 
National Resource Waters (also known as Tier 3). 

Meanwhile, indust ry pays nothing for the right to pollute 0111· water. I w·ge you to 
identify a reasonable process that will give Alaskans the same right to protect our water 
as industry has to pollute it. 

Sincer~ _ 7n 
Street Address: a ~ 
Personal Comment: J€frN 
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Governor Bill Walker 
P.O. Box 11000 

Juneau, AK 99811-0001 

Dear Governor Walker, 

I li e in Sitka and I belie e that clean water is one of our state's most valuable resources. 
I urge you to grant Alaskans the right to protect that water. 

Right now under the Clean Water Act, anyone can seek a permit from the Alaska 
Department of Conservation to pollute Alaska's waters. But Alaskans don't currently 
have access to the ame tools to protect the lakes and ri er that a ·e mo t valuable to 
Olli' communities, fisheries, and way of life. 

know that SB 163 and HB 283 were designed to change that, but instead of propo ing a 
science-based proce s with clear criteria, this legislation turns the decision into a game 
of high-stakes political football. 

Even worse, the changes to the legislation proposed by Senator Giessel would place 
ridiculously high barriers to granting waters the protective status of Outstanding 
National Resource Waters (also known as Tier 3). 

Meanwhile, industry pays nothing for the right to pollute Olli' water. I urge you to 
identify a reasonable process that will give Alaskans the same right to protect our water 
as industry has to pollute it. 

Sincerely, 

~ 
Street Address: ,v~ ~~ k e ~1 
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Alaska Forest Association 

March 17, 2016 

Senator Cathy Giessel 
State Capitol Room 427 
Juneau AK, 99801 

Senator Bert Stedman 
State Capitol Room 30 
Juneau AK, 99801 

Alaska Forest Association comments in support of SB163 

Dear Senators, 

111 Stedman Street 
Ketchikan, AK 99901 
Phone: 907-225-6114 
Fax: 907-225-5920 

The Alaska Forest Association (AFA) is a non-profit business association that was formed in 1957 to represent 
the interests of the timber industry in Southeast Alaska. The AFA currently manages a pension program, a 
group health insurance program, a scholarship program for the timber industry and also sponsors the 
Sustainable Forestry Initiative program for Alaska. 

At our Spring meeting in Juneau last week, Michelle Hale, Director for the Department of Environmental 
Conservation Division of Water (DEC) gave our group a good briefing of the potential impacts of a Clean Water 
Act - Outstanding National Resource Water designation (Tier 3 water designation). 

The AFA supports the intent that only the State Legislature should have the authority to actually make a Tier 3 
designation. The DEC already has effective regulatory tools for protecting water quality and the potential 
implications of adding a Tier 3 designation are so extreme that it should only be done in an extraordinary 
circumstance with a clear understanding of the impacts of such a designation. 

The AFA also agrees with the recommendations of the Alaska Miners Association March 4, 2016 letter to your 
committee. 

Sincerely, 

Owen Graham 
Executive Director 
Alaska Forest Association 



Alaska State Legislature 
State Capital 
Juneau AK 99801 

George R. Campbell 

Haines AK 9982 7 

Senate Bill 163 Designation of Outstanding Resources 
House Bill 283 Nat. Res. Water Nomination/Designation 

March 16, 2016 

Dear Legislators, 

Designating a waterway for Tier 3 protection will cause a monumental 
change to the access and allowable uses of that waterway and 
surrounding lands; those changes cannot be overstated. To protect 
Alaskan's current freedoms in land use within our state, I suggest the 
following process be required prior to any waterway being designated 
for Tier 3 Protection: 

1. All registered voters living in the affected area must approve a 
nomination by a super majority. Requiring a super majority 
ensures that the residents are in favor of such environmental 
protection, and a well organized minority group does not sway 
the vote in favor of such a dramatic change. 

2. The Alaska Legislature approves the Nomination with a super 
majority. Again, this must be a unified agreement prior to lands 
becoming "park-like" under more federal control. 

3. Alaska's voters confirm the Nomination through a super majority 
vote at the next regular election. 

Please define and quantify all terms used in Section 2 SB 163, including: 
important unique, sensitive ecologically. 



Discussion 
Your efforts to ensure Alaska continues land and water decision 
authority is applauded. Allowing federal regulators further control 
within Alaska, in my view, is a mistake. 

Current proposed bills include words like "Unique" and "important" as 
criteria to be designated. These are great qualities, but I must ask: 
important comparing to what? Unique in what way? Without 
accompanying definitions listed in the bills, personal bias will become 
the spark of many public debates and court cases surrounding these 
terms in the future. 

Testimony stating that the designation for Tier 3 should be 'science 
based' is flawed. What scientific facts determine 'important' or 'Unique'? 
Each waterway in Alaska is unique in some way. Each has important 
properties. The Yukon and Kuskokwim Rivers are important to 
residents for not only the fish returning, but for travel and freight 
coming to the villages. Will forcing further restrictions on one of the 
uses be good for the residents? 

Facts of science can determine current water qualities, which in Alaska 
are very high as stated by Commissioner Hartig. Scientific theory, 
conjecture, and historic data are used for developing risk assessments. 
These assessments, often called Environmental Impact Statements, are a 
prediction of the future, not concrete facts. 

Risk decisions based on scientific assessments are rarely so simple and 
evident as one choice or the other is the clear direction. A case study of 
this is the plight of the Kenai River King Salmon. Numbers are down, 
runs have been weak, gillnets kill fish, sport fishing kills fish. The 
obvious solution might not be best for the salmon, or for the residents of 
the area. There is not a clear scientific solution acceptable to the 
residents of Alaska in this case; hence a decision has political elements. 

Tier 3 decisions must be the will of the people. Residents of Alaska 
should determine what level of risk is acceptable along waterways. The 
decision to place a watershed under Tier 3 protection therefore should 
be in the hands of an overwhelming majority of the people. 



Facts about waterways considered for Tier 3 nomination need to be 
available for people to make good decisions. A full Environmental 
Impact Study should be completed and made public prior to any debate 
about nominations. The study should include full disclosure of specific 
activities that will be curtailed, and what changes residents of the area 
will encounter once a waterway is designated Tier 3. Case law 
concerning restrictions on existing Tier 3 protected waters in the USA 
should be included. 

Summary 
Lands ANILCA and other planning processes designated open for 
resource extraction, including logging and mineral extraction, have been 
continually closed to industry through a myriad of regulations and 
lawsuits. Since ANILCA, there has been a continued battle to allow 
resource industries to operate due to constant legal battles designed 
specifically to disrupt. 

The residents of our great state should have every opportunity to 
elevate protection of waterways, but it needs to require overwhelming 
support prior to such protection. By having a Super Majority decide if 
lands in watersheds should become "park-like, (DEC Commissioner 
Hartig to committees), objections and hard feelings in the future should 
be minimal. 

Currently you must decide how a waterway could become designated as 
an "Outstanding National Resource Water", making that waterway and 
it's watershed upstream comparable to a National Park. The 
monumental effects to residents from designating a local waterway for 
Tier 3 protection cannot be overstated. 

Thank you for your time, 

George Campbell 

Born and raised in Alaska, employment included: logging, guiding, 
commercial fishing, tourism, construction, aviation 



To whom it may concern, 

Thank you for the opportunity to comment on SB 163. My name is Sean Brownell and I 
have been an Alaskan resident for 30 years. I am a Yakutat commercial set net fisherman, 
as well as a business owner, and property owner in Haines Alaska who is trying to raise a 
family here in Southeast Alaska. 

I will be directly impacted by two of these nominations, the Chilkat and Yakutat, and 
therefore have a special interest in this new mechanism you are considering. While it is 
important to keep the water and fish healthy for my livelihood (which DEC is saying they 
already do), I also want to have my rights and freedoms stay intact because we lose bits and 
pieces of them every day lately. I think a tier 3 nomination is not the right choice as it will 
take away future opportunities for me to conduct new, and/or existing business. There are 
other ways of regulating activity on the lands to maintain clean air and water that are 
already in place. 

Commissioner Hartig, has characterized Tier 3 as 'park-like' - what does mean for 
commercial and subsistence use in the future? Tier 3 is a new thing in Alaska so there is a 
lot of confusion about it. For example, how are the existing users going to be grandfathered 
in? Will there be negative economic impacts? I would like to be notified and have the 
opportunity to fully understand the implications before it ever reaches the Legislature for a 
vote. 

I support giving legislature the final decision authority, but I would also like to see some 
amendments that would ensure we all go into this with our eyes wide open. Most of us live 
in Alaska to enjoy certain freedoms that don't exist elsewhere and I ask you to stop and 
consider what we may all be losing as individuals with our own dreams that are not related 
to the direct intent of Tier 3 Nomination. I'm sure that if this goes through there will be a 
lot of hidden surprises that will shut the door on many things that no one is aware of. 

Thank you for listening, 

Sean Brownell 



TYLER RENTAL 

The Honorable Bert Stedman 
Alaska State Senate 
120 4th Street, State Capitol, Room 3 
Juneau, Alaska 99801-1182 

Dear Senator Stedman: 

March 21, 2016 

I am writing in support for Senate Bill No. 163, pertaining to the nomination and 
designation of state water as outstanding national resource water. 

As a long-time business owner in Southeast Alaska, I share the concerns expressed 
by the Alaska Miners' Association (AMA), Sealaska Corporation, the Southeast 
Conference and many others that any designation ofwaterbodies in Alaska as Tier 3 
should be made only by the Alaska State Legislature. 

I am also in agreement with the so-called "Key Principles" submitted by the AMA to 
the Senate Resources Committee suggesting a number of changes to the bill as 
submitted by the governor. 

I urge your support for this version of the bill. Thank you for your efforts to protect 
Alaska's ability to grow the economy and develop its natural resources. Please 
contact me if you have any questions. 

cc. Senator Cathy Giessel, Senate Resources Committee Chair 

Ketchikan, AK 
5216 Barch Street 

PO Box 8158 
Ketchikan,AK 99901 
Office: 907-225-6069 

Fax: 907-225-6118 

Craig,AK 
400 Port Bagial Blvd 

PO Box 1172 
Craig.AK 99921 

Office: 907-826-2924 
Fax: 907-826-2956 

Juneau,AK 
5295 Glacier Hwy 
Juneau,AK 99801 

Office: 907-780-2210 
Fax: 907-780-2213 

Chehalis, WA 
153 Hamilton Rd North 

Chehalis , WA 98532 
Office: 360-748-8109 

Fax: 360-748-8113 
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Good Afternoon, 

•ducat/011 

Curyuug Tribal Com1 ii 
PO Box 216 • 531 D Street 
Dillinglzam -Alaska 99576 
Plto.ne: (907) 842-2384 
Fax: (907) 842-451 o 

April 1, 2016 

Many stakeholders identified some of their concerns with SB 163' in a Press Conference held 
~ 

last week to which Lt. Governor Mallott provided a statement of response indicating that the 

Governor's office would take these concerns seriously in formulating policy to protect fish . 

However, today SB 163 is heing pushed through the Senate Resources Committee for passage. 

We feel that SB 163 would restrict public involvement and limit our ability to protect fish by: 

Only allowing "Alaska Residents"-defined as registered voters-to nominate waters as 

Outstanding National Resource Waters, and disallowing Alaska Tribes this ability; 

The three applications for nominating waters as Outstanding National Resource Waters 

on the table now were all submitted by Tribes of Alaska and/or Tribal Entities and under SB 163 

will not be allowed to be adjudicated; 

SB 163 adds more "hoops" that will need to be navigated before an application can be 
processed; 

SB 163 will require that those navigating through these "hoops" and all expenses related 

to an application must be borne by the applicant, to include any state staff time. 

It is not a fa ir and balanced process when we have to pay more, a $1000 application fee, to 

apply to protect water quality than those who discharge pay to pollute it. · 

We implore Governor Walker to make good on his word to involve tribes in policy making and 

practice a fish first policy. Let's work together to improve or totally ditch SB 163. 

Thank you . 

~'b~ 
Dorothy B. Larson 
Tribal Administrator 

t· 

~ 
' ... 



BRISTOL BAY NATIVE ASSOCIATION 
P.O. BOX310 

DILLINGHAM, ALASKA 99576 
Ph. (907) 842-5257 Fax (907) 842-5932 

RESOLUTION 2016-05 

A RESOLUTION IN OPPOSITION TO SB 163 AND HB 283 IN THE ALASKA STA TE 
LEGISLATURE WHICH WOULD POLITICIZE ALASKA'S DESIGNATION OF 

OUTSTANDING NATIONAL RESOURCE WATERS (ONRWs) 

WHEREAS: The Bristol Bay Native Association (BBNA) is an Alaska Native regional non­
profit corporation and a Tribal Conso1iiwn which provides a variety of 
educational, social, economic and related services to the Native people of the 
Bristol Bay Region; and 

WHEREAS: The membership of BBNA is the 31 federally recognized tribal governments in 
the Bristol Bay Region; and 

WHEREAS: The watershed of the Bristol Bay region supports the world's most prolific wild 
salmon runs, a revered renewable resource that has been harvested sustainably for 
millennia and are central to the cultural traditions of the diverse Alaska Native 
cultures of the region; and 

WHEREAS: The commercial salmon fishery of Bristol Bay is the world's most valuable wild 
salmon fishery, and typically supplies almost half of the world ' s wild sockeye 
salmon. In 2010, Bristol Bay's fishery represented nearly one-third of the total 
Alaska salmon harvest value, and supported 12,000 fishing jobs important for 
Alaskans from around the state; and 

WHEREAS: The Bristol Bay region has other impo1iant commercial, sports and subsistence 
fisheries, including many sports fisheries for numerous freshwater species in the 
Bristol Bay watershed; and 

WHEREAS: In 2012 the BBNA Board adopted Resolution 2012-04 supporting proactive EPA 
action using their authority under Section 404c of the Clean Water Act to impose 
proposed restrictions on the development of the Pebble Deposit, but litigation has 
stopped the EPA from finalizing necessary restrictions to protect fish and wildlife 
habitat; and 

WHEREAS: In 2010, a coalition of fishing, conservation and Alaska Native groups petitioned 
the Alaska Department of Environmental Conservation (ADEC) to designate the 
Koktuli River, within the Bristol Bay watershed, as an Outstanding National 
Resource Water (ONRW) in order to protect :fish and wildlife habitat; and 

1 



WHEREAS: ADEC is charged with overseeing Alaska's anti-degradation policies under the 
Clean Water Act, including identifying ONRWs, with help from the public; and 

WHEREAS: By designating a river or stream as an ONRW, no new or increased pollution 
discharges can occur within that body of water, and no new or increased 
discharges can occur in a tributary if it results in lower water quality to the 
ONR W river or stream; and 

WHEREAS: Legislation has been introduced by Governor William Walker in the 29th 

legislative session on the designation of ONRWs; SB 163 and HB 283 would 
create significant barriers, such as requiring final legislative approval that would 
result in the politicization of the ONRW designation process; and 

WHEREAS: It is more proper that ADEC oversees and designates ONRWs through a scientific 
and public administrative review process that focuses on scientific inforniation 
instead of through a highly politicized legislative process. 

NOW THEREFORE BE IT RESOLVED by the Board of Directors of the Bristol Bay Native 
Association that we urge Alaska's legislators to oppose SB 163 and HB 283 in their present 
forms as they will politicize Alaska's designation of Outstanding National Resource Waters; and 

BE IT FURTHER RESOLVED that BBNA urges the Alaska Department of Environmental 
Conservation to create a public, inclusive and scientifically sow1d administrative process for 
designating Outstanding National Resource Waters in Alaska without legislative approval. 

LL~-..1 
Fred T. Angas~airman of the Board 

CERTIFICATION: 
I, the undersigned Secretary of the Bristol Bay Native Association, do hereby certify that 

the Board of Directors of the Bristol Bay Native Association passed the foregoing resolution at a 
duly called and noticed meeting on this 24th day of Mar h, 2016, filld that a quorum was present. 

Robert Hey~ Secretary 
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§ 230.3 Definitions., 40 C.F.R. § 230.3 

Code of Federal Regulations 
Title 40. Protection of Environment 

Chapter I. Environmental Protection Agency (Refs & Annos) 
Subchapter H. Ocean Dumping 

Part 230. Section 404(b)(1) Guidelines for Specification of Disposal Sites for Dredged or Fill Material 
(Refs & Annos) 

Subpart A. General 

40 C.F.R. § 230.3 

§ 230.3 Definitions. 

Effective: August 28, 2015 
Currentness 

<In re E.P.A., 803 F.3d 804, 2015 WL 5893814 (C.A.6,2015) held: "The Clean 

Water Rule is hereby ST A YED, nationwide, pending further order of the court."> 

For purposes of this part, the following terms shall have the meanings indicated: 

(a) The term Act means the Clean Water Act (also known as the Federal Water Pollution Control Act or FWPCA) Pub.L. 92-

500, as amended by Pub.L. 95- 217, 33 U.S.C. 1251 , et seq. 

(b) The terms aquatic environment and aquatic ecosystem mean waters of the United States, including wetlands, that serve as 

habitat for interrelated and interacting communities and populations of plants and animals . 

( c) The term carrier of contaminant means dredged or fill material that contains contaminants. 

(d) The term contaminant means a chemical or biological substance in a form that can be incorporated into, onto or be ingested 

by and that harms aquatic organisms, consumers of aquatic organisms, or users of the aquatic environment, and includes but is 

not limited to the substances on the 307(a)( 1) list of toxic pollutants promulgated on January 31, 1978 ( 43 FR 4109). 

(e) The term discharge point means the point within the disposal site at which the dredged or fill material is released. 

(f) The term disposal site means that portion of the "waters of the United States" where specific disposal activities are pennitted 

and consist of a bottom surface area and any overlying volume of water. In the case of wetlands on which surface water is not 

present, the disposal site consists of the wetland surface area. 
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§ 230.3 Definitions., 40 C.F.R. § 230.3 

(g) The term extraction site means the place from which the dredged or fill material proposed for discharge is to be removed. 

(h) The term mixing zone means a limited volume of water serving as a zone of initial dilution in the immediate vicinity of 

a discharge point where receiving water quality may not meet quality standards or other requirements otherwise applicable to 

the receiving water. The mixing zone should be considered as a place where wastes and water mix and not as a place where 
effluents are treated. 

(i) The term permitting authority means the District Engineer of the U.S. Army Corps of Engineers or such other individual as 

may be designated by the Secretary of the Army to issue or deny pennits under section 404 of the Act; or the State Director of 

a permit program approved by EPA under section 404(g) and section 404(h) or his delegated representative. 

(j) The term pollutant means dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage sludge, munitions, 

chemical wastes, biological materials, radioactive materials not covered by the Atomic Energy Act, heat, wrecked or discarded 

equipment, rock, sand, cellar dirt, and industrial, municipal, and agricultural waste discharged into water. The legislative history 

of the Act reflects that "radioactive materials" as included within the definition of "pollutant" in section 502 of the Act means 

only radioactive materials which are not encompassed in the definition of source, byproduct, or special nuclear materials as 

defined by the Atomic Energy Act of 1954, as amended, and regulated under the Atomic Energy Act. Examples of radioactive 

materials not covered by the Atomic Energy Act and, therefore, included within the term "pollutant", are radium and accelerator 

produced isotopes. See Train v. Colorado Public Interest Research Group, Inc., 426 U.S. l (1976). 

(k) The term pollution means the man-made or man-induced alteration of the chemical, physical, biological or radiological 

integrity of an aquatic ecosystem. 

(I) The term practicable means available and capable of being done after taking into consideration cost, existing technology, 

and logistics in light of overall project purposes. 

(m) Special aquatic sites means those sites identified in subpart E. They are geographic areas, large or small, possessing special 

ecological characteristics of productivity, habitat, wildlife protection, or other important and easily disrupted ecological values. 

These areas are generally recognized as significantly influencing or positively contributing to the general overall environmental 

health or vitality of the entire ecosystem of a region. (See § 230. 1 O(a)(3)) 

(n) The term territorial sea means the belt of the sea measured from the baseline as detennined in accordance with the Convention 

on the Territorial Sea and the Contiguous Zone and extending seaward at a distance of three miles. 

(o) The tenn waters of the United States means: 

(I) For purposes of the Clean Water Act, 33 U.S.C. 1251 et seq. and its implementing regulations, subject to the exclusions 

in paragraph ( o )(2) of this section, the term "waters of the United States" means: 
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§ 230.3 Definitions., 40 C.F.R. § 230.3 

(i) All waters which are currently used, were used in the past, or may be susceptible to use in interstate or foreign commerce, 

including all waters which are subject to the ebb and flow of the tide; 

(ii) All interstate waters, including interstate wetlands; 

(iii) The territorial seas; 

(iv) All impoundments of waters otherwise identified as waters of the United States under this section; 

(v) All tributaries, as defined in paragraph (o)(3)(iii) of this section, of waters identified in paragraphs (o)(l)(i) through 
(iii) of this section; 

(vi) All waters adjacent to a water identified in paragraphs (o)(l)(i) through (v) of this section, including wetlands, ponds, 
lakes, oxbows, impoundments, and similar waters; 

(vii) All waters in paragraphs ( o )( 1 )( vii)(A) through (E) of this section where they are determined, on a case-specific basis, 

to have a significant nexus to a water identified in paragraphs ( o )( 1 )(i) through (iii) of this section. The waters identified 

in each of paragraphs (o)(l)(vii)(A) through (E) of this section are similarly situated and shall be combined, for purposes 

of a significant nexus analysis, in the watershed that drains to the nearest water identified in paragraphs (o)(l)(i) through 

(iii) of this section. Waters identified in this paragraph shall not be combined with waters identified in paragraph (o)(l) 

(vi) of this section when performing a significant nexus analysis . If waters identified in this paragraph are also an adjacent 

water under paragraph (o)(l)(vi), they are an adjacent water and no case-specific significant nexus analysis is required. 

(A) Prairie potholes. Prairie potholes are a complex of glacially formed wetlands, usually occurring in depressions 

that lack permanent natural outlets, located in the upper Midwest. 

(B) Carolina bays and Delmarva bays. Carolina bays and Delmarva bays are ponded, depressional wetlands that occur 

along the Atlantic coastal plain. 

(C) Pocosins. Pocosins are evergreen shrub and tree dominated wetlands found predominantly along the Central 
Atlantic coastal plain. 

(D) Western vernal pools. Western vernal pools are seasonal wetlands located in parts of California and associated 

with topographic depression, soils with poor drainage, mild, wet winters and hot, dry summers. 

(E) Texas coastal prairie wetlands. Texas coastal prairie wetlands are freshwater wetlands that occur as a mosaic of 

depressions, ridges, intermound flats, and mima mound wetlands located along the Texas Gulf Coast. 
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(viii) All waters located within the 100-year floodplain of a water identified in paragraphs ( o )( 1 )(i) through (iii) of this 

section and all waters located within 4,000 feet of the high tide line or ordinary high water mark of a water identified in 

paragraphs (o)(l)(i) through (v) of this section where they are determined on a case-specific basis to have a significant 

nexus to a water identified in paragraphs (o)(l)(i) through (iii) of this section. For waters determined to have a significant 

nexus, the entire water is a water of the United States if a portion is located within the 100-year floodplain of a water 

identified in paragraphs (o)(l)(i) through (iii) of this section or within 4,000 feet of the high tide line or ordinary high 
water mark. Waters identified in this paragraph shall not be combined with waters identified in paragraph (o)(l)(vi) of 

this section when performing a significant nexus analysis . If waters identified in this paragraph are also an adjacent water 

under paragraph (o)(l)(vi), they are an adjacent water and no case-specific significant nexus analysis is required. 

(2) The following are not "waters of the United States" even where they otherwise meet the terms of paragraphs (o)(l) 
(iv) through (viii) of this section. 

(i) Waste treatment systems, including treatment ponds or lagoons designed to meet the requirements of the Clean Water 
Act are not waters of the United States. 

(ii) Prior converted cropland. Notwithstanding the determination of an area's status as prior converted cropland by any 

other Federal agency, for the purposes of the Clean Water Act, the final authority regarding Clean Water Act jurisdiction 
remains with EPA. 

(iii) The following ditches: 

(A) Ditches with ephemeral flow that are not a relocated tributary or excavated in a tributary. 

(B) Ditches with intermittent flow that are not a relocated tributary, excavated in a tributary, or drain wetlands. 

(C) Ditches that do not flow, either directly or through another water, into a water identified in paragraphs (o)(l)(i) 
through (iii) of this section. 

(iv) The following features : 

(A) Artificially irrigated areas that would revert to dry land should application of water to that area cease; 

(B) Artificial, constructed lakes and ponds created in dry land such as farm and stock watering ponds, irrigation ponds, 

settling basins, fields flooded for rice growing, log cleaning ponds, or cooling ponds; 

(C) Artificial reflecting pools or swimming pools created in dry land; 

(D) Small ornamental waters created in dry land; 
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§ 230.3 Definitions., 40 C.F.R. § 230.3 

(E) Water-filled depressions created in dry land incidental to mining or construction activity, including pits excavated 

for obtaining fill , sand, or gravel that fill with water; 

(F) Erosional features, including gullies, rills, and other ephemeral features that do not meet the definition of tributary, 

non-wetland swales, and lawfully constructed grassed waterways; and 

(G) Puddles. 

(v) Groundwater, including groundwater drained through subsurface drainage systems. 

(vi) Stormwater control features constructed to convey, treat, or store stormwater that are created in dry land. 

(vii) Wastewater recycling structures constructed in dry land; detention and retention basins built for wastewater recycling; 

groundwater recharge basins; percolation ponds built for wastewater recycling; and water distributary structures built for 

wastewater recycling. 

(3) In this paragraph (o), the following definitions apply: 

(i) Adjacent. The term adjacent means bordering, contiguous, or neighboring a water identified in paragraphs (o)(l)(i) 

through (v) of this section, including waters separated by constructed dikes or barriers, natural river berms, beach dunes, 

and the like. For purposes of adjacency, an open water such as a pond or lake includes any wetlands within or abutting its 

ordinary high water mark. Adjacency is not limited to waters located laterally to a water identified in paragraphs ( o )(1 )(i) 

through (v) of this section. Adjacent waters also include all waters that connect segments of a water identified in paragraphs 

(o)(l)(i) through (v) or are located at the head ofa water identified in paragraphs (o)(l)(i) through (v) of this section and 

are bordering, contiguous, or neighboring such water. Waters being used for established normal farming, ranching, and 

silviculture activities (33 U.S.C. 1344(f)) are not adjacent. 

(ii) Neighboring. The tenn neighboring means: 

(A) All waters located within 100 feet of the ordinary high water mark of a water identified in paragraphs (o)(l) 

(i) through (v) of this section. The entire water is neighboring if a portion is located within I 00 feet of the ordinary 

high water mark; 

(B) All waters located within the 100-year floodplain ofa water identified in paragraphs (o)(l)(i) through (v) of this 

section and not more than 1,500 feet from the ordinary high water mark of such water. The entire water is neighboring 

if a portion is located within 1,500 feet of the ordinary high water mark and within the I 00-year floodplain ; 

(C) All waters located within 1,500 feet of the high tide line of a water identified in paragraphs ( o )( 1 )(i) or (iii) of 

this section, and all waters within 1,500 feet of the ordinary high water mark of the Great Lakes. The entire water 
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§ 230.3 Definitions., 40 C.F.R. § 230.3 

is neighboring if a portion is located within 1,500 feet of the high tide line or within 1,500 feet of the ordinary high 

water mark of the Great Lakes. 

(iii) Tributary and tributaries. The terms tributary and tributaries each mean a water that contributes flow, either directly or 

through another water (including an impoundment identified in paragraph (o)(l)(iv) of this section), to a water identified 

in paragraphs (o)(l)(i) through (iii) of this section that is characterized by the presence of the physical indicators of a 

bed and banks and an ordinary high water mark. These physical indicators demonstrate there is volume, frequency, and 

duration of flow sufficient to create a bed and banks and an ordinary high water mark, and thus to qualify as a tributary. A 

tributary can be a natural, man-altered, or man-made water and includes waters such as rivers, streams, canals, and ditches 

not excluded under paragraph ( o )(2) of this section. A water that otherwise qualifies as a tributary under this definition 

does not lose its status as a tributary if, for any length, there are one or more constructed breaks (such as bridges, culverts, 

pipes, or dams), or one or more natural breaks (such as wetlands along the run of a stream, debris piles, boulder fields, or 

a stream that flows underground) so long as a bed and banks and an ordinary high water mark can be identified upstream 

of the break. A water that otherwise qualifies as a tributary under this definition does not lose its status as a tributary if 

it contributes flow through a water of the United States that does not meet the definition of tributary or through a non­

jurisdictional water to a water identified in paragraphs (o)(l)(i) through (iii) of this section. 

(iv) Wetlands. The term wetlands means those areas that are inundated or saturated by surface or groundwater at a 

frequency and duration sufficient to support, and that under normal circumstances do support, a prevalence of vegetation 

typically adapted for life in saturated soil conditions. Wetlands generally include swamps, marshes, bogs, and similar areas. 

(v) Significant nexus. The term significant nexus means that a water, including wetlands, either alone or in combination 

with other similarly situated waters in the region, significantly affects the chemical, physical, or biological integrity of 

a water identified in paragraphs ( o )(1 )(i) through (iii) of this section. The term " in the region" means the watershed that 

drains to the nearest water identified in paragraphs (o)(l)(i) through (iii) of this section. For an effect to. be significant, it 

must be more than speculative or insubstantial. Waters are similarly situated when they function alike and are sufficiently 

close to function together in affecting downstream waters. For purposes of determining whether or not a water has a 

significant nexus, the water's effect on downstream ( o )( I )(i) through (iii) waters shall be assessed by evaluating the aquatic 

functions identified in paragraphs (o)(3)(v)(A) through (I) of this section. A water has a significant nexus when any single 

function or combination of functions performed by the water, alone or together with similarly situated waters in the region, 

contributes significantly to the chemical, physical, or biological integrity of the nearest water identified in paragraphs (o) 

(l)(i) through (iii) of this section. Functions relevant to the significant nexus evaluation are the following: 

(A) Sediment trapping, 

(B) Nutrient recycling, 

(C) Pollutant trapping, transformation, filtering, and transport, 

(D) Retention and attenuation of flood waters, 

(E) Runoff storage, 
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§ 230.3 Definitions., 40 C.F.R. § 230.3 

(F) Contribution offlow, 

(G) Export of organic matter, 

(H) Export of food resources, and 

(I) Provision of life cycle dependent aquatic habitat (such as foraging, feeding, nesting, breeding, spawning, or use 

as a nursery area) for species located in a water identified in paragraphs ( o )(1) through (3) of this section. 

(vi) Ordinary high water mark. The term ordinary high water mark means that line on the shore established by the 

fluctuations of water and indicated by physical characteristics such as a clear, natural line impressed on the bank, shelving, 

changes in the character of soil, destruction of terrestrial vegetation, the presence of litter and debris, or other appropriate 

means that consider the characteristics of the surrounding areas. 

( vii) High tide line. The term high tide line means the line of intersection of the land with the water's surface at the maximum 

height reached by a rising tide. The high tide line may be determined, in the absence of actual data, by a line of oil or 

scum along shore objects, a more or less continuous deposit of fine shell or debris on the foreshore or berm, other physical 

markings or characteristics, vegetation lines, tidal gages, or other suitable means that delineate the general height reached 

by a rising tide. The line encompasses spring high tides and other high tides that occur with periodic frequency but does 

not include storm surges in which there is a departure from the normal or predicted reach of the tide due to the piling up 

of water against a coast by strong winds such as those accompanying a hurricane or other intense storm. 

(p) to (s) [Redesignated as subsections (k) to (o) by 80 FR 37115] 

(t) [Reserved by 80 FR 3 7115] 

Credits 

[58 FR 45037, Aug. 25, 1993; 80 FR 37116, June 29, 2015] 

SOURCE: 45 FR 85344, Dec. 24, 1980; 80 FR 37115, June 29, 2015, unless otherwise noted. 

AUTHORITY: 33 U.S.C. 1251 et seq. 

Notes of Decisions (78) 

Current through March 24, 2016; 81 FR 16051. 

End of Document f, 2016 Thomson Reuters. No claim to original U.S. Government \Vorl-.s. 
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§ 122.2 Definitions., 40 C.F.R. § 122.2 

Code of Federal Regulations 
Title 40. Protection of Environment 

Chapter I. Environmental Protection Agency (Refs & Annos) 
Subchapter D. Water Programs 

Part 122. EPA Administered Permit Programs: The National Pollutant Discharge Elimination System 
(Refs &Annos) 

Subpart A. Definitions and General Program Requirements 

40 C.F.R. § 122.2 

§ 122.2 Definitions. 

Effective: August 28, 2 0 15 

Currentness 

<In re E.P.A., 803 F.3d 804, 20 15 WL 5893814 (C.A.6,20 15) held: "The Clean 

Water Rule is hereby STAYED, nationwide, pending further order of the court."> 

The following definitions apply to parts 122, 123, and 124. Terms not defined in this section have the meaning given by CW A. 

When a defined term appears in a definition, the defined term is sometimes placed in quotation marks as an aid to readers . 

Administrator means the Administrator of the United States Environmental Protection Agency, or an authorized representative. 

Animal feeding operation is defined at § 122.23. 

Applicable standards and limitations means all State, interstate, and federal standards and limitations to which a "discharge," a 

" sewage sludge use or disposal practice," or a related activity is subject under the CWA, including "effluent limitations," water 

quality standards, standards of performance, toxic effluent standards or prohibitions, "best management practices," pretreatment 

standards, and "standards for sewage sludge use or disposal" under sections 301 , 302, 303 , 304, 306, 307,308, 403 and 405 

ofCWA. 

Application means the EPA standard national forms for applying for a permit, including any additions, revisions or modifications 

to the forms; or forms approved by EPA for use in "approved States," including any approved modifications or revisions . 

Approved program or approved State means a State or interstate program which has been approved or authorized by EPA under 

part 123. 

Aquaculture project is defined at § 122.25. 

Average month ly discharge limitation means the highest allowable average of "daily discharges" over a calendar month, 

calculated as the sum of all "daily discharges" measured during a calendar month divided by the number of "daily discharges" 

measured during that month . 

Average weekly discharge limitation means the highest allowable average of"daily discharges" over a calendar week, calculated 

as the sum of all "daily discharges" measured during a calendar week divided by the number of "daily discharges" measured 

during that week. 

WESTLAW © 2016 Thomson Reuters. No claim to original U.S. Government Works. 
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Best management practices ("BMPs") means schedules of activities, prohibitions of practices, maintenance procedures, and 

other management practices to prevent or reduce the pollution of "waters of the United States." BMPs also include treatment 

requirements, operating procedures, and practices to control plant site runoff, spillage or leaks, sludge or waste disposal, or 
drainage from raw material storage. 

BMPs means "best management practices." 

Bypass is defined at§ 122.4l(m). 

Class I sludge management facility means any POTW identified under 40 CFR 403 .8(a) as being required to have an approved 

pretreatment program (including such POTWs located in a State that has elected to assume local program responsibilities 

pursuant to 40 CFR 403 .lO(e)) and any other treatment works treating domestic sewage classified as a Class I sludge 

management facility by the Regional Administrator, or, in the case of approved State programs, the Regional Administrator in 

conjunction with the State Director, because of the potential for its sludge use or disposal practices to adversely affect public 
health and the environment. 

Concentrated animal feeding operation is defined at § 122.23. 

Concentrated aquatic animal feeding operation is defined at§ 122.24. 

Contiguous zone means the entire zone established by the United States under Article 24 of the Convention on the Territorial 
Sea and the Contiguous Zone. 

Continuous discharge means a "discharge" which occurs without interruption throughout the operating hours of the faci lity, 
except for infrequent shutdowns for maintenance, process changes, or other similar activities. 

CWA means the Clean Water Act (formerly referred to as the Federal Water Pollution Control Act or Federal Water Pollution 

Control Act Amendments of 1972) Pub.L. 92- 500, as amended by Pub.L. 95-217, Pub.L. 95- 576, Pub.L. 96-483 and Pub.L. 
97- 117, 33 U.S.C. 1251 et seq. 

CWA and regulations means the Clean Water Act (CWA) and applicable regulations promulgated thereunder. In the case of 

an approved State program, it includes State program requirements. 

Daily discharge means the "discharge of a pollutant" measured during a calendar day or any 24-hour period that reasonably 

represents the calendar day for purposes of sampling. For pollutants with limitations expressed in units of mass, the "daily 

discharge" is calculated as the total mass of the pollutant discharged over the day. For pollutants with limitations expressed in 

other units of measurement, the "daily discharge" is calculated as the average measurement of the pollutant over the day. 

Direct discharge means the "discharge of a pollutant." 

Director means the Regional Administrator or the State Director, as the context requires, or an authorized representative. When 

there is no "approved State program," and there is an EPA administered program, "Director" means the Regional Administrator. 

When there is an approved State program, "Director" nonnally mearis the State Director. In some circumstances, however, 

EPA retains the authority to take certain actions even when there is an approved State program. (For example, when EPA has 

issued an NPDES permit prior to the approval of a State program, EPA may retain jurisdiction over that permit after program 

approval, see § 123.1.) In such cases, the term "Director" means the Regional Administrator and not the State Director. 

Discharge when used without qualification means the "discharge ofa pollutant." 
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Discharge of a pollutant means: 

(a) Any addition of any "pollutant" or combination of pollutants to "waters of the United States" from any "point source," or 

(b) Any addition of any pollutant or combination of pollutants to the waters of the "contiguous zone" or the ocean from any 

point source other than a vessel or other floating craft which is being used as a means of transportation. 

This definition includes additions of pollutants into waters of the United States from: surface runoff which is collected or 

channelled by man; discharges through pipes, sewers, or other conveyances owned by a State, municipality, or other person 

which do not lead to a treatment works; and discharges through pipes, sewers, or other conveyances, leading into privately 

owned treatment works. This term does not include an addition of pollutants by any "indirect discharger." 

Discharge Monitoring Report ("DMR") means the EPA uniform national form, including any subsequent additions, revisions, 

or modifications for the reporting of self-monitoring results by permittees. DMRs must be used by "approved States" as well 

as by EPA. EPA will supply DMRs to any approved State upon request. The EPA national forms may be modified to substitute 

the State Agency name, address, logo, and other similar information, as appropriate, in place ofEPA's. 

DMR means "Discharge Monitoring Report." 

Draft permit means a document prepared under § 124.6 indicating the Director's tentative decision to issue or deny, modify, 
revoke and reissue, terminate, or reissue a "pennit." A notice of intent to terminate a permit, and a notice of intent to deny a 

permit, as discussed in§ 124.5, are types of"draft permits." A denial of a request for modification, revocation and reissuance, 

or termination, as discussed in§ 124.5, is not a "draft permit." A "proposed permit" is not a "draft permit." 

Effluent limitation means any restriction imposed by the Director on quantities, discharge rates, and concentrations of 
"pollutants" which are "discharged" from "point sources" into "waters of the United States," the waters of the "contiguous 

zone," or the ocean. 

Effluent limitations guidelines means a regulation published by the Administrator under section 304(b) of CWA to adopt or 

revise "effluent limitations." 

Environmental Protection Agency ("EPA") means the United States Environmental Protection Agency. 

EPA means the United States "Environmental Protection Agency." 

Facility or activity means any NPDES "point source" or any other facility or activity (including land or appurtenances thereto) 

that is subject to regulation under the NPDES program. 

Federal Indian reservation means all land within the limits of any Indian reservation under the jurisdiction of the United States 

Government, notwithstanding the issuance of any patent, and including rights-of-way running through the reservation. 

General permit means an NPDES "permit" issued under § 122.28 authorizing a category of discharges under the CWA within 
a geographical area. 

Hazardous substance means any substance designated under 40 CFR part 116 pursuant to section 311 of CW A. 

Indian country means: 
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(1) All land within the limits of any Indian reservation under the jurisdiction of the United States Government, notwithstanding 

the issuance of any patent, and, including rights-of-way running through the reservation; 

(2) All dependent Indian communities with the borders of the United States whether within the originally or subsequently 

acquired territory thereof, and whether within or without the limits of a state; and 

(3) All Indian allotments, the Indian titles to which have not been extinguished, including rights-of-way running through the 
same. 

Indian Tribe means any Indian Tribe, band, group, or community recognized by the Secretary of the Interior and exercising 

governmental authority over a Federal Indian reservation. 

Indirect discharger means a nondomestic discharger introducing "pollutants" to a "publicly owned treatment works." 

Individual control strategy is defmed at 40 CFR 123.46(c). 

Interstate agency means an agency of two or more States established by or under an agreement or compact approved by the 

Congress, or any other agency of two or more States having substantial powers or duties pertaining to the control of pollution 

as determined and approved by the Administrator under the CWA and regulations. 

Major facility means any NPDES "facility or activity" classified as such by the Regional Administrator, or, in the case of 

"approved State programs," the Regional Administrator in conjunction with the State Director. 

Maximum daily discharge limitation means the highest allowable "daily discharge." 

Municipal separate storm sewer system is defined at § 122.26 (b)(4) and (b)(7). 

Municipality means a city, town, borough, county, parish, district, association, or other public body created by or under State 

law and having jurisdiction over disposal of sewage, industrial wastes, or other wastes, or an Indian tribe or an authorized Indian 

tribal organization, or a designated and approved management agency under section 208 of CWA. 

National Pollutant Discharge Elimination System (NPDES) means the national program for issuing, modifying, revoking and 

reissuing, terminating, monitoring and enforcing permits, and imposing and enforcing pretreatment requirements, under sections 

307, 402, 3 18, and 405 of CW A. The term includes an "approved program." 

New discharger means any building, structure, facility, or installation: 

(a) From which there is or may be a "discharge of pollutants;" 

(b) That did not commence the "discharge of pollutants" at a particular "site" prior to August 13 , 1979; 

(c) Which is not a "new source;" and 

(d) Which has never received a finally effective NOPES permit for discharges at that "site." 

This definition includes an "indirect discharger" which commences discharging into "waters of the United States" after August 

13, 1979. It also includes any existing mobile point source ( other than an offshore or coastal oil and gas exploratory drilling rig 

or a coastal oil and gas developmental drilling rig) such as a seafood processing rig, seafood processing vessel, or aggregate 

plant, that begins discharging at a "site" for which it does not have a permit; and any offshore or coastal mobile oil and gas 
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exploratory drilling rig or coastal mobile oil and gas developmental drilling rig that commences the discharge of pollutants after 
August 13 , 1979, at a "site" under EPA's permitting jurisdiction for which it is not covered by an individual or general permit 

and which is located in an area determined by the Regional Administrator in the issuance of a final permit to be an area or 

biological concern. In determining whether an area is an area of biological concern, the Regional Administrator shall consider 

the factors specified in 40 CFR 125. l 12(a)(l) through (10). 

An offshore or coastal mobile exploratory drilling rig or coastal mobile developmental drilling rig will be considered a "new 

discharger" only for the duration of its discharge in an area of biological concern. 

New source means any building, structure, facility, or installation from which there is or may be a "discharge of pollutants," 
the constmction of which commenced: 

(a) After promulgation of standards of performance under section 306 ofCWA which are applicable to such source, or 

(b) After proposal of standards of performance in accordance with section 306 of CW A which are applicable to such source, 

but only if the standards are promulgated in accordance with section 306 within 120 days of their proposal. 

NPDES means "National Pollutant Discharge Elimination System." 

Owner or operator means the owner or operator of any "facility or activity" subject to regulation under the NPDES program. 

Permit means an authorization, license, or equivalent control document issued by EPA or an "approved State" to implement 

the requirements of this part and parts 123 and 124. "Permit" includes an NPDES "general permit" (§ 122.28). Permit does not 

include any pem1it which has not yet been the subject of final agency action, such as a "draft permit" or a "proposed permit." 

Person means an individual, association, partnership, corporation, municipality, State or Federal agency, or an agent or employee 

thereof. 

Point source means any discernible, confined, and discrete conveyance, including but not limited to, any pipe, ditch, channel, 

tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, landfill leachate collection 

system, vessel or other floating craft from which pollutants are or may be discharged. This term does not include return flows 

from irrigated agriculture or agricultural storm water runoff. (See § 122.3). 

Pollutant means dredged spoil, solid waste, incinerator residue, filter backwash, sewage, garbage, sewage sludge, munitions, 

chemical wastes, biological materials , radioactive materials (except those regulated under the Atomic Energy Act of 1954, as 

amended (42 U.S.C. 2011 et seq.)), heat, wrecked or discarded equipment, rock, sand, cellar dirt and industrial, municipal, and 

agricultural waste discharged into water. It does not mean: 

(a) Sewage from vessels; or 

(b) Water, gas, or other material which is injected into a well to facilitate production of oil or gas, or water derived in association 

with oil and gas production and disposed of in a well, if the well used either to facilitate production or for disposal purposes 
is approved by authority of the State in which the well is located, and if the State determines that the injection or disposal will 

not result in the degradation of ground or surface water resources. 

NOTE: Radioactive materials covered by the Atomic Energy Act are those encompassed in its definition of source, byproduct, 

or special nuclear materials. Examples of materials not covered include radium and accelerator-produced isotopes. See Train 

v. Colorado Public Interest Research Group, Inc., 426 U.S. l (1976). 
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POTW is defined at§ 403.3 of this chapter. 

Primary industry category means any industry category listed in the NRDC settlement agreement (Natural Resources Defense 

Council et al. v. Train, 8 E.R.C. 2120 (D.D.C. 1976), modified 12 E.R.C. 1833 (D.D.C. 1979)); also listed in appendix A of 

part 122. 

Privately owned treatment works means any device or system which is (a) used to treat wastes from any facility whose operator 

is not the operator of the treatment works and (b) not a "POTW." 

Process wastewater means any water which, during manufacturing or processing, comes into direct contact with or results from 

the production or use of any raw material, intermediate product, finished product, byproduct, or waste product. 

Proposed permit means a State NPDES "permit" prepared after the close of the public comment period (and, when applicable, 

any public hearing and administrative appeals) which is sent to EPA for review before final issuance by the State. A "proposed 

permit" is not a "draft permit." 

Publicly owned treatment works is defined at 40 CFR 403 .3. 

Recommencing discharger means a source which recommences discharge after terminating operations. 

Regional Administrator means the Regional Administrator of the appropriate Regional Office of the Environmental Protection 

Agency or the authorized representative of the Regional Administrator. 

Schedule of compliance means a schedule of remedial measures included in a "permit", including an enforceable sequence 

of interim requirements (for example, actions, operations, or milestone events) leading to compliance with the CWA and 

regulations. 

Secondary industry category means any industry category which is not a "primary industry category." 

Secretary means the Secretary of the Army, acting through the Chief of Engineers. 

Septage means the liquid and solid material pumped from a septic tank, cesspool, or similar domestic sewage treatment system, 

or a holding tank when the system is cleaned or maintained. 

Sewage from vessels means human body wastes and the wastes from toilets and other receptacles intended to receive or retain 

body wastes that are discharged from vessels and regulated under section 31 2 of CW A, except that with respect to commercial 

vessels on the Great Lakes this term includes graywater. For the purposes of this definition, "graywater" means galley, bath, 

and shower water. 

Sewage Sludge means any solid, semi-solid, or liquid residue removed during the treatment of municipal waste water or 

domestic sewage. Sewage sludge includes, but is not limited to, solids removed during primary, secondary, or advanced waste 

water treatment, scum, septage, portable toilet pumpings, type ill marine sanitation device pumpings (33 CFR part 159), and 

sewage sludge products. Sewage sludge does not include grit or screenings, or ash generated during the incineration of sewage 

sludge. 

Sewage sludge use or disposal practice means the collection, storage, treatment, transportation, processing, monitoring, use, 

or disposal of sewage sludge. 

Silvicultural point source is defined at § 122.27. 
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Site means the land or water area where any "facility or activity" is physically located or conducted, including adjacent land 
used in connection with the facility or activity. 

Sludge-only facility means any "treatment works treating domestic sewage" whose methods of sewage sludge use or disposal are 

subject to regulations promulgated pursuant to section 405(d) of the CWA and is required to obtain a permit under§ 122. l(b)(2). 

Standards for sewage sludge use or disposal means the regulations promulgated pursuant to section 405( d) of the CW A which 

govern minimum requirements for sludge quality, management practices, and monitoring and reporting applicable to sewage 
sludge or the use or disposal of sewage sludge by any person. 

State means any of the 50 States, the District of Columbia, Guam, the Commonwealth of Puerto Rico, the Virgin Islands, 

American Samoa, the Commonwealth of the Northern Mariana Islands, the Trust Territory of the Pacific Islands, or an Indian 

Tribe as defined in these regulations which meets the requirements of§ 123 .31 of this chapter. 

State Director means the chief administrative officer of any State or interstate agency operating an "approved program," or 

the delegated representative of the State Director. If responsibility is divided among two or more State or interstate agencies, 

"State Director" means the chief administrative officer of the State or interstate agency authorized to perform the particular 

procedure or function to which reference is made. 

State/EPA Agreement means an agreement between the Regional Administrator and the State which coordinates EPA and State 

activities, responsibilities and programs including those under the CW A programs. 

Storm water is defined at § 122.26(b )(13). 

Storm water discharge associated with industrial activity is defined at § 122.26(b)(14). 

Total dissolved solids means the total dissolved (filterable) solids as determined by use of the method specified in 40 CFR 

part 136. 

Toxic pollutant means any pollutant listed as toxic under section 307(a)(l) or, in the case of"sludge use or disposal practices," 

any pollutant identified in regulations implementing section 405( d) of the CW A. 

Treatment works treating domestic sewage means a POTW or any other sewage sludge or waste water treatment devices or 

systems, regardless of ownership (including federal facilities), used in the storage, treatment, recycling, and reclamation of 
municipal or domestic sewage, including land dedicated for the disposal of sewage sludge. This definition does not include 

septic tanks or similar devices. For purposes of this definition, "domestic sewage" includes waste and waste water from humans 

or household operations that are discharged to or otherwise enter a treatment works. In States where there is no approved State 

sludge management program under section 405(f) of the CWA, the Regional Administrator may designate any person subject 

to the standards for sewage sludge use and disposal in 40 CFR part 503 as a "treatment works treating domestic sewage," where 

he or she finds that there is a potential for adverse effects on public health and the environment from poor sludge quality or 

poor sludge handling, use or disposal practices, or where he or she finds that such designation is necessary to ensure that such 
person is in compliance with 40 CFR part 503. 

TWTDS means "treatment works treating domestic sewage." 

Upset is defined at§ 122.4l(n). 
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Variance means any mechanism or provision under section 301 or 316 of CWA or under 40 CFR part 125, or in the 

applicable "effluent limitations guidelines" which allows modification to or waiver of the generally applicable effluent limitation 

requirements or time deadlines of CW A. This includes provisions which allow the establishment of alternative limitations based 

on fundamentally different factors or on sections 30I(c), 30l(g), 30l(h), 30l(i), or 316(a) ofCWA. 

Waters of the United States or waters of the U.S. means: 

(1) For purposes of the Clean Water Act, 33 U.S.C. 1251 et seq. and its implementing regulations, subject to the exclusions in 

paragraph (2) of this definition, the term "waters of the United States" means: 

(i) All waters which are currently used, were used in the past, or may be susceptible to use in interstate or foreign commerce, 

including all waters which are subject to the ebb and flow of the tide; 

(ii) All interstate waters, including interstate wetlands; 

(iii) The territorial seas; 

(iv) All impoundments of waters otherwise identified as waters of the United States under this section; 

(v) All tributaries, as defined in paragraph (3)(iii) of this section, of waters identified in paragraphs (I )(i) through (iii) of this 

section; 

(vi) All waters adjacent to a water identified in paragraphs (!)(i) through (v) of this definition, including wetlands, ponds, lakes, 

oxbows, impoundments, and similar waters; 

(vii) All waters in paragraphs ( 1 )(vii)(A) through (E) of this definition where they are determined, on a case-specific basis, to 

have a significant nexus to a water identified in paragraphs (1 )(i) through (iii) of this definition. The waters identified in each of 

paragraphs (1 )(vii)(A) through (E) of this definition are similarly situated and shall be combined, for purposes of a significant 

nexus analysis, in the watershed that drains to the nearest water identified in paragraphs ( I )(i) through (iii) of this definition. 

Waters identified in this paragraph shall not be combined with waters identified in paragraph (I )(vi) of this definition when 

perfonning a significant nexus analysis . If waters identified in this paragraph are also an adjacent water under paragraph ( l) 

(vi), they are an adjacent water and no case-specific significant nexus analysis is required. 

(A) Prairie potholes. Prairie potholes are a complex of glacially formed wetlands, usually occurring in depressions that lack 

pennanent natural outlets, located in the upper Midwest. 

(B) Carolina bays and Delmarva bays. Carolina bays and Delmarva bays are ponded, depressional wetlands that occur along 

the Atlantic coastal plain. 
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(C) Pocosins. Pocosins are evergreen shrub and tree dominated wetlands found predominantly along the Central Atlantic coastal 

plain. 

(D) Western vernal pools. Western vernal pools are seasonal wetlands located in parts of California and associated with 

topographic depression, soils with poor drainage, mild, wet winters and hot, dry summers. 

(E) Texas coastal prairie wetlands. Texas coastal prairie wetlands are freshwater wetlands that occur as a mosaic of depressions, 

ridges, intermound flats, and mima mound wetlands located along the Texas Gulf Coast. 

(viii) All waters located within the 100- year floodplain of a water identified in paragraphs (l)(i) through (iii) of this definition 

and all waters located within 4,000 feet of the high tide line or ordinary high water mark of a water identified in paragraphs 

( 1 )(i) through (v) of this definition where they are determined on a case-specific basis to have a significant nexus to a water 

identified in paragraphs (l)(i) through (v) of this definition . For waters determined to have a significant nexus, the entire water 

is a water of the United States if a portion is located within the 100- year floodplain of a water identified in ( 1 )(i) through (iii) 

of this definition or within 4,000 feet of the high tide line or ordinary high water mark. Waters identified in this paragraph shall 

not be combined with waters identified in paragraph (!)(vi) of this definition when performing a significant nexus analysis. If 

waters identified in this paragraph are also an adjacent water under paragraph (l)(vi), they are an adjacent water and no case­

specific significant nexus analysis is required. 

(2) The following are not "waters oftl1e United States" even where they otherwise meet the terms of paragraphs (!)(iv) through 

(viii) of this definition. 

(i) Waste treatment systems, including treatment ponds or lagoons designed to meet the requirements of the Clean Water Act. 

This exclusion applies only to manmade bodies of water which neither were originally created in waters of the United States 

(such as disposal area in wetlands) nor resulted from the impoundment of waters of the United States. [See Note I of this section.] 

(ii) Prior converted cropland. Notwithstanding the detennination of an area's status as prior converted cropland by any other 

Federal agency, for the purposes of the Clean Water Act, the final authority regarding Clean Water Act jurisdiction remains 

with EPA. 

(iii) The following di tches: 

(A) Ditches with ephemeral flow that are not a relocated tributary or excavated in a tributary. 

(B) Ditches with intermittent flow that are not a relocated tributary, excavated in a tributary, or drain wetlands. 

(C) Ditches that do not flow, either directly or through another water, into a water identified in paragraphs (l)(i) through (iii) 

of this definition. 

(iv) The following features : 

(A) Artificially irrigated areas that would revert to dry land should application of water to that area cease; 

(B) Artificial, constructed lakes and ponds created in dry land such as fann and stock watering ponds, irrigation ponds, settling 

basins, fields flooded for rice growing, log cleaning ponds, or cooling ponds; 

(C) Artificial reflecting pools or swimming pools created in dry land; 
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(D) Small ornamental waters created in dry land; 

(E) Water-filled depressions created in dry land incidental to mining or construction activity, including pits excavated for 

obtaining fill, sand, or gravel that fill with water; 

(F) Erosional features, including gullies, rills, and other ephemeral features that do not meet the definition of tributary, non­

wetland swales, and lawfully constructed grassed waterways; and 

(G) Puddles. 

(v) Groundwater, including groundwater drained through subsurface drainage systems. 

(vi) Stormwater control features constructed to convey, treat, or store stormwater that are created in dry land. 

(vii) Wastewater recycling structures constructed in dry land; detention and retention basins built for wastewater recycling; 

groundwater recharge basins; percolation ponds built for wastewater recycling; and water distributary structures built for 

wastewater recycling. 

(3) In this definition, the following terms apply: 

(i) Adjacent. The term adjacent means bordering, contiguous, or neighboring a water identified in paragraphs ( 1 )(i) through (v) 

of this definition, including waters separated by constructed dikes or barriers, natural river berms, beach dunes, and the like. 

For purposes of adjacency, an open water such as a pond or lake includes any wetlands within or abutting its ordinary high 

water mark. Adjacency is not limited to waters located laterally to a water identified in paragraphs (1 )(i) through (v) of this 

definition. Adjacent waters also include all waters that connect segments of a water identified in paragraphs ( 1 )(i) through (v) 

or are located at the head of a water identified in paragraphs ( 1 )(i) through (v) of this definition and are bordering, contiguous, 

or neighboring such water. Waters being used for established normal farming, ranching, and silviculture activities (33 U.S.C. 

l 344(f)) are not adjacent. 

(ii) Neighboring. The term neighboring means: 

(A) All waters located within 100 feet of the ordinary high water mark of a water identified in paragraphs (l)(i) through (v) of 

this definition. The entire water is neighboring if a portion is located within I 00 feet of the ordinary high water mark; 

(B) All waters located within the 100- year floodplain of a water identified in paragraphs ( l)(i) through (v) of this definition 

and not more than 1,500 feet from the ordinary high water mark of such water. The entire water is neighboring if a portion is 

located within 1,500 feet of the ordinary high water mark and within the 100-year floodplain; 

(C) All waters located within 1,500 feet of the high tide line of a water identified in paragraphs (1 )(i) or (iii) of this definition, 

and all waters within 1,500 feet of the ordinary high water mark of the Great Lakes. The entire water is neighboring ifa portion 

is located within 1,500 feet of the high tide line or within 1,500 feet of the ordinary high water mark of the Great Lakes. 

(iii) Tributary and tributaries. The terms tributary and tributaries each mean a water that contributes flow, either directly or 

through another water (including an impoundment identified in paragraph (l)(iv) of this definition), to a water identified in 

paragraphs ( 1 )(i) through (iii) of this definition that is characterized by the presence of the physical indicators of a bed and 

banks and an ordinary high water mark. These physical indicators demonstrate there is volume, frequency, and duration of 

flow sufficient to create a bed and banks and an ordinary high water mark, and thus to qualify as a tributary. A tributary can 

be a natural, man-altered, or man-made water and includes waters such as rivers, streams, canals, and ditches not excluded 

under paragraph (2) of this definition. A water that otherwise qualifies as a tributary under this definition does not lose its 

WESTLAW © 2016 Thomson Reuters. No claim to original U.S. Government Works. 10 



§ 122.2 Definitions., 40 C.F.R. § 122.2 

status as a tributary if, for any length, there are one or more constructed breaks (such as bridges, culverts, pipes, or dams), 

or one or more natural breaks (such as wetlands along the run of a stream, debris piles, boulder fields, or a stream that flows 

underground) so long as a bed and banks and an ordinary high water mark can be identified upstream of the break. A water that 

otherwise qualifies as a tributary under this definition does not lose its status as a tributary if it contributes flow through a water 
of the United States that does not meet the definition of tributary or through a non-jurisdictional water to a water identified in 

paragraphs (l)(i) through (iii) of this definition. 

(iv) Wetlands. The term wetlands means those areas that are inundated or saturated by surface or groundwater at a frequency 

and duration sufficient to support, and that under normal circumstances do support, a prevalence of vegetation typically adapted 

for life in saturated soil conditions. Wetlands generally include swamps, marshes, bogs, and similar areas. 

(v) Significant nexus. The term significant nexus means that a water, including wetlands, either alone or in combination with 

other similarly situated waters in the region, significantly affects the chemical, physical, or biological integrity of a water 

identified in paragraphs (l )(i) through (iii) of this definition. The term "in the region" means the watershed that drains to the 

nearest water identified in paragraphs (l)(i) through (iii) of this definition. For an effect to be significant, it must be more 

than speculative or insubstantial. Waters are similarly situated when they function alike and are sufficiently close to function 

together in affecting downstream waters . For purposes of determining whether or not a water has a significant nexus, the water's 

effect on downstream (l)(i) through (iii) waters shall be assessed by evaluating the aquatic functions identified in paragraphs 

(3)(v)(A) through (I) of this definition. A water has a significant nexus when any single function or combination of functions 

performed by the water, alone or together with similarly situated waters in the region, contributes significantly to the chemical, 

physical, or biological integrity of the nearest water identified in paragraphs (l)(i) through (iii) of this definition. Functions 

relevant to the significant nexus evaluation are the following: 

(A) Sediment trapping, 

(B) Nutrient recycling, 

(C) Pollutant trapping, transformation, filtering, and transport, 

(D) Retention and attenuation of flood waters , 

(E) Runoff storage, 

(F) Contribution of flow, 

(G) Export of organic matter, 

(H) Export of food resources, and 

(I) Provision of life cycle dependent aquatic habitat (such as foraging, feeding, nesting, breeding, spawning, or use as a nursery 

area) for species located in a water identified in paragraphs (l)(i) through (iii) of this definition. 

(vi) Ordinary high water mark. The term ordinary high water mark means that line on the shore established by the fluctuations 

of water and indicated by physical characteristics such as a clear, natural line impressed on the bank, shelving, changes in the 

character of soil, destruction of terrestrial vegetation, the presence oflitter and debris, or other appropriate means that consider 

the characteristics of the surrounding areas . 

(vii) High tide line. The term high tide line means the line of intersection of the land with the water's surface at the maximum 

height reached by a rising tide. The high tide line may be determined, in the absence of actual data, by a line of oil or scum 
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along shore objects, a more or less continuous deposit of fine shell or debris on the foreshore or berm, other physical marking$ 

or characteristics, vegetation lines, tidal gages, or other suitable means that delineate the general height reached by a rising 

tide. The line encompasses spring high tides and other high tides that occur with periodic frequency but does not include storm 

surges in which there is a departure from the normal or predicted reach of the tide due to the piling up of water against a coast 

by strong winds such as those accompanying a hurricane or other intense storm. 

Waste treatment systems, including treatment ponds or lagoons designed to meet the requirements of CW A ( other than cooling 

ponds as defined in 40 CFR § 423 .1 l(m) which also meet the criteria of this definition) are not waters of the United States. This 

exclusion applies only to manmade bodies of water which neither were originally created in waters of the United States (such 

as disposal area in wetlands) nor resulted from the impoundment of waters of the United States. [See Note 1 of this section.] 

Waters of the United States do not include prior converted cropland. Notwithstanding the determination of an area's status as 

prior converted cropland by any other federal agency, for the purposes of the Clean Water Act jurisdiction remains with EPA. 

Whole effluent toxicity means the aggregate toxic effect of an effluent measured directly by a toxicity test. 

Note: At 45 FR 48620, July 21 , 1980, the Environmental Protection Agency suspended until further notice in§ 122.2, the last 

sentence, beginning "This exclusion applies_" in the definition of "Waters of the United States." This revision continues 

that suspension. 1 

(Authority: Clean Water Act (33 U.S.C. 1251 et seq.), Safe Drinking Water Act (42 U.S.C. 300f et seq.), Clean Air Act (42 

U.S.C. 7401 et seq.), Resource Conservation and Recovery Act (42 U.S.C. 6901 et seq.)) 

Credits 
[48 FR 39619, Sept. I, 1983; 50 FR 6940, 6941, Feb. 19, 1985; 54 FR 254, Jan. 4, 1989; 54 FR 18781 , May 2, 1989; 54 FR 

23895 , June 2, 1989; 58 FR 45037, Aug. 25, 1993; 58 FR 67980, Dec. 22, 1993 ; 64 FR 42462, Aug. 4, 1999; 64 FR 43426, 

Aug. 10, 1999; 65 FR 30905, May 15, 2000; 80 FR 37114, June 29, 2015] 

SOURCE: 45 FR 33418, May 19, 1980, as amended at 48 FR 141 53, Apr. 1, 1983, unless otherwise noted. 

AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 et seq. 

Notes of Decisions (97) 

Current through March 24, 2016; 81 FR 16051 . 

Footnotes 
Editorial Note: The words "This revision" refer to the document published at 48 FR 14 I 53, Apr. I, 1983. 
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