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EXECUTIVE SUMMARY 

In fall 2014, I was approached by the Pebble Partnership ("Pebble Partnership" or the 

"Partnership") to review the actions of the United States Environmental Protection Agency 

("EPA") in connection with its evaluation of potential mining in southwest Alaska's Bristol Bay 

watershed. The Partnership holds mineral claims to lands owned by the State of Alaska in the 

headwaters of the Nushagak and Kvichak Rivers of the Bristol Bay watershed (the "Pebble 

Deposit Area"). i This area contains one of the largest known undeveloped deposits of copper in 

the world, and the Pebble Partnership has been exploring the development of a mine there for 

more than a decade. ii The area is also home to one of the most prolific salmon runs in the 

world. iii The commercial salmon industry dominates the private sector economy of the Bristol 

Bay region, and Alaska Natives who reside there have maintained a salmon-centered culture and 

subsistence-based lifestyle for thousands of years. iv In July 2014, EPA proposed substantial 

limits on development in the Pebble Deposit Area.v 

The Pebble Partnership has expressed the concern that EPA' s decision-making process 

and proposed limits were unfair and wanted an objective party to examine those concerns. The 

Partnership asked me to review EPA's actions through the lens of how Cabinet-level agencies 

make decisions on important public policy questions, given my experience in the Legislative and 

Executive branches of government. I agreed to undertake a review of EPA' s actions, assisted by 

my staff at The Cohen Group and the law firm DLA Piper LLP. I advised the Partnership that I 

would not review whether a mine should be built; such a determination would require 

engineering and scientific expertise beyond my capabilities. Nor would I comment on the 

legality of EPA's actions; that is a question for the courts. But I did feel qualified to review the 
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process by which EPA assessed, and proposed restrictions to reduce, the environmental risks 

associated with potential mining in the Bristol Bay watershed. vi 

I undertook the review on conditions of complete independence. I would follow the facts 

wherever they might lead, and any conclusions would be mine alone. The Pebble Partnership 

would have no rights to edit or censor my views. The Partnership agreed to this and to 

compensate my firm and DLA Piper according to commercially standard terms. No portion of 

our compensation was contingent upon the result of the review or the content of the report. vii 

To produce the most thorough and balanced review, we interviewed more than 60 people, 

including three former EPA administrators. The people interviewed represented all points of 

view on EPA's actions. (EPA declined my request to make current personnel available for 

interviews.) We reviewed thousands of documents from EPA, other federal agencies, the State 

of Alaska, Congressional committees, the Pebble Partnership, and other sources. My team also 

visited the Pebble Deposit Area to observe the Bristol Bay watershed.viii 

The decision about whether mining should occur in this area, as well as the process of 

making such a decision, has been highly controversial and has generated intense passions on all 

sides. The controversy has prompted an Inspector General ' s investigation, Congressional 

hearings, and litigation. ix 

A. Background Facts 

The question of the appropriate process to make a determination to permit, limit, or ban 

development is at the heart of this review. EPA elected to proceed under Section 404( c) of the 

Clean Water Act to limit development within the Pebble Deposit Area.x EPA undertook its 

Section 404( c) action before the Partnership filed a permit application, but after EPA had 

conducted an assessment of the potential effects of mining in the region, principally on fish. xi 
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The State of Alaska and the Pebble Partnership have argued that EPA should have used the 

process that is customarily employed when assessing the effects of potential development; that 

is, the permit application process. xii 

Congress passed the Clean Water Act in 1972 to "restore and maintain the chemical, 

physical, and biological integrity of the Nation's waters."xiii Under the Act, if a development 

would result in the discharge of dredged or fill materials in the nation' s waters ( as would be the 

case here), the developer must first receive a permit from the U.S. Army Corps of Engineers (the 

"Corps") .xiv The Corps evaluates a permit application (proposing a specific mine with specific 

control and mitigation measures) using guidelines it developed in conjunction with EPA and 

complies with the National Environmental Policy Act ("NEPA") and regulations developed by 

the Council on Environmental Quality.xv NEPA mandates that the Corps coordinate with EPA 

and other interested agencies , prepare an environmental assessment, consider an array of public 

interest factors and the beneficial effects of the proposed project, assess mitigation plans, and 

evaluate alternatives. xvi The Corps then either issues a permit and imposes conditions or denies 

the permit application.xvii We refer to this as the "Permit/NEPA Process." The Permit/NEPA 

Process has been widely endorsed by environmental groups, including the Natural Resources 

Defense Council. xviii 

Section 404( c) authorizes EPA to "prohibit the specification (including the withdrawal of 

specification) of any defined area as a disposal site . .. whenever [the Administrator] determines 

... that the discharge of such materials into such area will have an unacceptable adverse effect" 

on the environment. xix EPA may act under Section 404( c) whenever it has "reason to believe" 

based on available information that "' an unacceptable adverse effect' could result from the 

specification or use for specification of a defined area for the disposal of dredged or fill 
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material[.]"xx Regulations promulgated by EPA in 1979 allow it to initiate a process to deny or 

restrict the use of an area for the disposal of dredged or fill material before a project proponent 

has submitted a permit application.xxi 

The decision regarding which process to use-the Permit/NEPA Process or the 

preemptive Section 404( c) process-has been a focal point of this controversy. Since passage of 

the Clean Water Act, EPA has exercised its authority under Section 404( c) thirteen times, in each 

case relying on a permit application that had already been filed .xxii As an internal EPA document 

reveals, a truly preemptive Section 404(c) action had "[n]ever been done before in the history of 

the [Clean Water Act]."xxiii 

Since the early 2000s, EPA has communicated with a variety of stakeholders who hold a 

wide range of views concerning mining in the Bristol Bay watershed . and the potential 

development of a Pebble mine. xxiv Support for EPA' s actions centers on concerns about the 

environmental impacts of mining and the perceived incompatibility of large-scale mining with 

the maintenance of a healthy ecosystem and salmon fishery and the preservation of the area 

residents ' way of life_xxv Opposition to EPA's actions is based largely on the potential economic 

benefits mining may yield for the region, basic "due process" and sovereignty considerations, 

and the Partnership's belief that mining can occur in the Pebble Deposit Area without harming 

the salmon fishery .xxvi 

In May, 2010, six federally-recognized tribes from the Bristol Bay watershed asked EPA 

to invoke Section 404(c) to protect the region from metallic sulfide mining, including a potential 

Pebble mine.xxvii In the following months, others urged EPA to take action under Section 404( c ), 

noting the cultural, ecological, and economic importance of the watershed and the magnitude of 

a potential Pebble mine. xxviii The State of Alaska, the Pebble Partnership, certain tribes, and 
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other stakeholders opposed the request that EPA preemptively apply Section 404( c ), questioning 

the timing of and EPA's authority for such action and urging EPA to allow the Permit/NEPA 

Process to take place. xxix 

On February 7, 2011 , EPA announced its plan to conduct an assessment of the Bristol 

Bay watershed (the "BBW A") to determine the significance of its ecological resources and 

evaluate the potential effects of large-scale mining development. xxx EPA invited various federal 

agencies to participate in the BBW A.xxxi The Corps declined to participate in order to maintain 

its independence in any subsequent Permit/NEPA Process.=ii The State of Alaska participated 

in EPA's assessment while also registering its objection to the process.xxxiii With EPA's 

assurance that it was not using the BBW A to make a decision under Section 404( c ), the Pebble 

Partnership also participated in the assessment notwithstanding its objection to the study.xxxiv 

To conduct the BBW A in the absence of any permit application, EPA made assumptions 

about potential mine operations in the Pebble Deposit Area and created hypothetical mine 

scenarios based largely on a preliminary economic analysis prepared for the Pebble 

Partnership. xxxv Over the course of three years, EPA prepared and issued two BBW A drafts for 

public comment and peer review.xxxvi The considerable public participation in response to the 

BBW A drafts reflected a wide diversity of opinion as to the quality and comprehensiveness of 

the BBW A.xxxvii Environmental non-governmental organizations, commercial fishermen, many 

Alaska Native tribes and tribal organizations, and some state legislators commended EPA on its 

effort and praised the scientific rigor of the BBWA drafts_xxxviii The State of Alaska, the Pebble 

Partnership, and other Alaska Native tribes and interested parties identified technical and legal 

issues they believed undermined the validity of the BBW A, including reliance on hypothetical 
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mine scenarios and failure to consider mitigation strategies to compensate for the loss of wetland 

habitat caused by mine development. xxxix 

Some peer reviewers raised concerns about the use of hypothetical mine scenarios in the 

BBWA-noting that this ·approach limited the utility of the study in such a way that the 

assessment might not "provide risk decision-makers with sufficient information upon which to 

make long-term project decisions"-and about the aforementioned failure to address mitigation.xi 

EPA defended its work, asserting that "all mining plans are hypothetical" and that analyzing 

efforts to mitigate adverse effects "would be addressed through a regulatory process that is 

beyond the scope of this assessment. ,,xti 

EPA published the final BBWA on January 21 , 2014.xlii EPA stated that the BBWA was 

not designed to duplicate or replace the Permit/NEPA Process and acknowledged that certain 

analyses were not undertaken in the BBW A that would occur during the Permit/NEPA 

Process .xtiii Among the most significant gaps was that the BBWA employed hypothetical 

assumptions as to mine operation and mitigation rather than considering the techniques a 

developer would propose m an actual permit application. xliv EPA nevertheless expressed 

confidence that its analyses were conservative and that compensatory mitigation techniques were 

unlikely to offset impacts of the nature described in the BBW A. xiv 

Based on the BBW A, EPA issued its notice of intent to proceed under Section 404( c) on 

February 28, 2014.xlvi EPA gave the Corps, the State of Alaska, and the Pebble Partnership 

60 days to submit information to demonstrate that no unacceptable adverse effects to aquatic 

resources would result from any associated mining discharges. xlvii The Corps declined to provide 

substantive comments on the ground that there was no pending permit application.xiviii The State 

of Alaska and the Pebble Partnership reiterated their respective positions that the Section 404(c) 
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action was premature and that the BBW A was flawed. xlix Their response letters did not persuade 

EPA to change course, and EPA moved forward with its Section 404(c) action.1 

On July 18, 2014, EPA Region 10 issued a Proposed Determination relating to 

development in the Pebble Deposit Area.1i EPA premised its regulatory action on a hypothetical 

scenario assessed in the BBW A. Iii EPA proposed restrictions based on its conclusion that an 

"unacceptable adverse effect on fishery areas" would result from development that would cause 

estimated losses of habitat greater than those associated with the hypothetical 0.25 billion-ton 

mine it evaluated in the BBW A.1
ii i Since that time, litigation has ensued, and there is currently 

an injunction in place temporarily prohibiting EPA from further proceedings.1iv 

B. Observations and Conclusion 

Over the course of this review, I have arrived at a number of observations, including: 

• The issue of whether mining should occur in the Bristol Bay watershed is of the 
utmost importance to the State of Alaska's environment, economy, people, and fish 
and wildlife; 

• To date, the Pebble Partnership has not submitted a permit application. Thus, EPA 
relied on hypothetical scenarios rather than the characteristics of a mine as it was 
actually planned to be built and maintained; 

• EPA failed to address important considerations that would be included in the 
NEP NPermit Process, including meaningful participation by other state and federal 
government agencies, mitigation and controls as proposed by the developer, and an 
array of public interest factors ; 

• The Permit/NEPA Process has been used for decades and has been widely endorsed 
by environmental groups; 

• EPA relied upon the BBW A in its Proposed Determination but acknowledged that 
there were significant gaps in its assessment and that it was not designed to duplicate 
or replace the Permit/NEPA Process; and 

• EPA' s unprecedented, preemptive use of Section 404( c) inhibited the involvement of 
two key participants: the Corps and the State of Alaska.1

v 
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These observations have informed my conclusion that that EPA' s application of Section 

404( c) prior to the filing of a permit application was not fair to all stakeholders. 1
vi I find that: 

The fairest and most appropriate process to evaluate possible 
development in the Pebble Deposit Area would use the 
established regulatory Permit/NEPA Process to assess a mine 
permit application, rather than using an assessment based 
upon the hypothetical mining scenarios described in the 
BBW A as the basis for imposing potentially prohibitive 
restrictions on future mines.Mi 

The Permit/NEPA Process is more comprehensive than the preemptive Section 404(c) process 

employed here. EPA conceded in comments to peer reviewers that there were gaps in its 

assessment that would be addressed during a Permit/NEPA Process. !vi ii 

While I recognize EPA's authority to initiate Section 404(c) actions, here EPA 

acknowledged it did so in an unprecedented manner. EPA's use of Section 404(c) before a 

permit filing compounded the shortcomings of the BBW A noted by several peer reviewers, the 

State of Alaska, and the Pebble Partnership: the use of hypothetical assumptions that may or 

may not accurately or fairly represent an actual project; and the failure to take into account 

mitigation and control techniques a developer might propose.1ix 

An environmental impact assessment is bound to provide more accurate information if it 

assumes that the mine will be built in accordance with the developer's plans, rather than a 

hypothetical mine plan which even EPA acknowledges is likely to be different from a developer­

submitted plan. This project is too important, for all stakeholders, to pilot a new, untested 

decision-making process. The fairest approach is to use the well-established Permit!NEP A 

Process, and I can find no valid reason why that process was not used. 1
x 

The statements and actions of EPA personnel observed during this review raise serious 

concerns as to whether EPA orchestrated the process to reach a predetermined outcome; had 

inappropriately close relationships with anti-mine advocates; and was candid about its decision-
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making process. I have not attempted to reach conclusions on these issues. First, any such 

findings would not affect my overarching conclusion about the process that should have been 

followed. Second, the record remains incomplete on these issues. EPA declined my requests to 

cooperate with this review, so I allow there may be benign explanations for these actions. There 

are also troubling gaps in the documents EPA has produced in response to Freedom of 

Information Act requests, including those said to be lost as a result of a computer crash and EPA 

personnel 's use of personal email.1
xi 

I believe the information unearthed to date merits the development of a complete record 

by those who have the subpoena power necessary to look at these questions more closely. 

Government oversight by the proper authorities must play an active role in ensuring that agencies 

do not engage in preordained decision-making. Thus, I urge the EPA's Inspector General and 

Congress to continue to explore these questions which might further illuminate EPA' s motives 

and better determine whether EPA has met its core obligations of government service and 

accountability. 'xi i 

It is my hope that the policymakers involved in charting the course of the Bristol Bay 

watershed's future find this report helpful. I have tried to describe the history of EPA's actions 

accurately and objectively. As we look to the future, I urge policymakers to consider requiring 

the use of the Permit/NEPA Process. This process, which entails compliance with NEPA and 

other regulatory requirements, an environmental impact statement, and input from EPA, other 

relevant agencies, and the State of Alaska, will supply the gaps in information which the BBW A 

left outstanding. This decision is too important to be made with anything less than the best and 

most comprehensive information available.1xi ii 
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i See Background Facts at Sections II.D.1 and II.D.3 . 

ii See id. at Sections II.A and 11.D.3. 

iii See id. at Section II.A 

iv See id. at Section 11.C. 

v See id. at Section IX. 

vi See Independence and Methodology. 

vii See id. 

viii See id. 

ix See id. 

x See Background Facts at Sections IV.A, IV.C, IV.E, and VIII. 

xi See id. at Sections II.D.3, VII, and IX. 

xi i See id. at Sections IX.C-D. 

xiii Clean Water Act § lOl(a), 33 U.S .C.A. § 1251(a) (West 2015); see Background Facts at 
Section I.A 

xiv See Background Facts at Section LB. 

xv See id. 

xvi See id. 

xvii S "d ee i . 

xviii See id. 

xix 33 U.S.C.A. § 1344(c); see Background Facts at Section LC. The full text of Section 404(c) 
provides that: 

The Administrator is authorized to prohibit the specification (including the 
withdrawal of specification) of any defined area as a disposal site, and he is 
authorized to deny or restrict the use of any defined area for specification 
(including the withdrawal of specification) as a disposal site, whenever he 
determines, after notice and opportunity for public hearings, that the discharge of 
such materials into such area will have an unacceptable adverse effect on 
municipal water supplies, shellfish beds and fishery areas (including spawning 
and breeding areas), wildlife, or recreational areas. Before making such 
determination, the Administrator shall consult with the Secretary. The 
Administrator shall set forth in writing and make public his findings and his 
reasons for making any determination under this subsection. 

xx 40 C.F.R. § 231.3(a) (2010); see Background Facts at Section LC. 

xxi See Background Facts at Section LC. 
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xxii See id. Technically, in one of these cases, there was no permit application, however EPA did 
rely on the permit application of two adjacent and separately-owned parcels to make the 
determination. EPA deemed the parcel to have the same characteristics as the other two 
properties and applied its Section 404(c) action to all three properties based on their coextensive 
characteristics. See Chronology of 404(c) Actions, EPA (Sept. 23, 2013), 
http: //water.epa.gov/lawsregs/guidance/wetlands/404c.cfm. 

xxiii EPA, DISCUSSION MATRIX (Sept. 8, 2010), at I; see Background Facts at Section IV.E. 

xxiv See Background Facts at Section III.C. 

xxv See id. at Sections III.D, N.B , VI.A.2, and VI.B. 

xxvi See id. at Sections III.E, N.B , VI.A.2, VI.B, and IX.C-D. 

xxvii See id. at Section N.B. 

xxviii S 'd eel . 

xxix See id. 

xxx See Background Facts at Section V.B. 

xxxi See id. at Sections N.D, N.G, and V.B. 

xxxii See id. at Section V.B. 

xxxiii S 'd ee i . 

xxxiv See id. 

xxxv See id. at Section VII.A. 

xxxvi See Background Facts at Sections VI-VII. 

xxxvii See id. at Sections VI.A.2 and VI.B. 

xxxvii i See id. 

xxxix See id. 

xi EPA, RESPONSE TO PEER REVIEW COMMENTS ON THE MAY 2012 AND APRIL 2013 DRAFTS OF 
AN ASSESSMENT OF POTENTIAL MINING IMPACTS ON SALMON ECOSYSTEMS OF BRISTOL BAY 65-
66 (2014); see Background Facts at Section VI.A.3. 

xii EPA, RESPONSE TO PEER REVIEW COMMENTS ON THE MAY 2012 AND APRIL 2013 DRAFTS OF 
AN ASSESSMENT OF POTENTIAL MINING IMPACTS ON SALMON ECOSYSTEMS OF BRISTOL BAY 65-
66, 114-115 (2014); see Background Facts at Section VI.A.3 . 

xiii See Background Facts at Section VII. 

xli ii See id. at Section VII.A. 

xliv See id. 

xiv See id,· see also id. at Section IX. 

xlvi See id. at Section VIII. 

xlvii See Background Facts at Sections VIII, VIII.B-C. 
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xlviii See id. at Section VIII.A. 

xlix See id. at Sections VIII.B-C. 
1 See id. at Section VIII.D. 

Ii See id. at Section IX. 

liis .d ee L • 

r .. 111 See Background Facts at Section IX. 

liv See id. at Section X.E. 

Iv See Conclusion and Observations. 

lvi S 'd ee L • 

!vii S 'd ee L • 

!viii S 'd ee L • 

lix See id. 

Ix See id. 

lx.i See Conclusion and Observations. 

txii See id. 

lxi ii s 'd ee L • 
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At a Glance 

Why We Did This Review 

Based on congressional 
inquiries and hotline 
complaints, we conducted this 
review regarding the actions of 
the U.S. Environmental 
Protection Agency (EPA) and 
its decision to conduct an 
assessment of the Bristol Bay 
watershed in Alaska. 
We sought to determine 
whether the EPA conducted 
the assessment in a biased 
manner; predetermined the 
outcome; and followed policies 
and procedures for ecological 
risk assessment, peer review 
and information quality. 

The Bristol Bay watershed, 
home to 25 federally 
recognized tribal governments, 
contains large amounts of 
copper and gold. The EPA 
conducted its watershed 
assessment from February 
2011 through January 2014 to 
determine the significance of 
Bristol Bay's ecological 
resources and evaluate the 
potential impacts of large-scale 
mining on those resources. 

This report addresses the 
following EPA goals or 
cross-agency strategies: 

• Protecting America's 
waters. 

• Launching a new era of 
state, tribal, local, and 
international partnerships. 

Send all inquiries to our public 
affairs office at (202) 566-2391 
or visit www.epa.gov/oig. 

Listing of OIG reports. 

EPA 's Bristol Bay Watershed Assessment: 
Obtainable Records Show EPA Followed Required 
Procedures Without Bias or Predetermination, 
but a Possible Misuse of Position Noted 

What We Found 

Based on available information, we found 
no evidence of bias in how the EPA conducted The EPA addressed 

guidelines and followed 
its assessment of the Bristol Bay watershed, or policies and procedures 
that the EPA predetermined the assessment when conducting the Bristol 
outcome. We also found that the EPA's Bay watershed assessment. 
assessment appropriately included sections on We found no evidence of 
the three primary phases discussed in the bias or a predetermined 
agency's ecological risk assessment outcome. We did find a · 
guidelines. Further, the EPA met requirements possible misuse of position 
for peer review, provided for public involvement by a Re?ion.10 employee 
throughout the peer review process, and who retired m 2013. 

followed procedures for reviewing and verifying the quality of information in the 
assessment before releasing it to the public. 

We did find that an EPA Region 10 employee used personal nongovernmental 
email to provide comments on a draft Clean Water Act Section 404(c) petition 
from tribes before the tribes submitted it to the EPA. We found this action was a 
possible misuse of position, and the EPA's Senior Counsel for Ethics agreed. 
Agency employees must remain impartial in dealings with outside parties, 
particularly those that are considering petitioning or have petitioned the agency to 
take action on a matter. This employee retired from the EPA in April 2013. 

Scope Limitations 

In conducting our review, we obtained email records and documents from the 
agency and an external source. The agency was unable to provide all 
government emails for the retired employee. In addition, despite issuing a 
subpoena, we were unable to obtain additional personal emails for the retired 
employee. Our report therefore reflects findings based on available information. 

Recommendations and Planned Agency Corrective Actions 

We recommend that the EPA incorporate, in the agency's ethics training , 
examples of misuse of position in interactions with stakeholders, and define and 
incorporate in mandatory EPA tribal training the appropriate and ethical 
parameters of tribal assistance. We also recommend that the Regional 
Administrator, Region 10, issue a memo to staff emphasizing the importance of 
adhering to standards of ethical conduct, particularly when dealing with external 
parties with an interest in regulatory or administrative action. The agency agreed 
with all of our recommendations and proposed adequate corrective actions. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON , D.C. 20460 

January 13, 2016 

THE INSPECTOR GENERAL 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

EPA's Bristol Bay Watershed Assessment: Obtainable Records Show 
EPA Followed Required Procedures Without Bias or Predetermination, 
but a Possible Misuse of Position Noted 

Report No. 16-P-0082 dr/J., (} O;J/,, 

Arthur A. Elkins Jr. ~ · P~l 
A vi Garb ow, General Counsel 
Office of General Counsel 

Jane Nishida, Principal Deputy Assistant Administrator 
Office of International and Tribal Affairs 

Dennis McLerran, Regional Administrator 
Region 10 

This is our report on the subject evaluation conducted by the Office oflnspector General (OIG) of the 
U.S. Environmental Protection Agency (EPA) based on congressional inquiries and hotline complaints . 
This report contains findings that describe problems the OIG has identified and corrective actions the 
OIG recommends. This report represents the opinion of the OIG and does not necessarily represent the 
final EPA position. Final determinations on matters in this report will be made by EPA managers in 
accordance with established audit resolution procedures. 

The EPA offices with responsibility for the recommendations in this report include the Office of General 
Counsel, the Office of International and Tribal Affairs, and Region 10. 

Action Required 

In accordance with EPA Manual 2750, your office provided acceptable corrective actions and milestone 
dates in response to OIG recommendations. All recommendations are resolved and no final response to 
this report is required. 

We will post this report to our website at www.epa.gov/oig. 
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Purpose 

Chapter 1 
Introduction 

We received multiple congressional inquiries and hotline complaints regarding 
the actions of the U.S. Environmental Protection Agency (EPA) leading up to its 
decision to conduct its Bristol Bay watershed assessment. This included the 
processes the EPA used to develop and issue the resulting report, An Assessment 
of Potential Mining Impacts on Salmon Ecosystems of Bristol Bay, Alaska 
(hereafter, "the assessment"). 1 Based on these inquiries and complaints, we 
sought to determine whether the EPA adhered to laws, regulations, policies and 
procedures in developing its assessment. Specifically, we addressed: 

• The reason the EPA conducted the assessment and whether there was any 
evidence that the EPA conducted the assessment in a biased manner or it 
had a predetermined outcome. 

• Whether the EPA followed ecological risk assessment policies and 
procedures when conducting the assessment. 

• Whether the EPA followed peer review policies and procedures. 
• Whether the EPA followed the Information Quality Act and related 

policies and procedures. 

Background 

Bristol Bay Watershed 

The Bristol Bay watershed is located in southwestern Alaska. According to the 
EPA, the watershed's streams, wetlands and other aquatic resources support 
world-class, economically important commercial and sport fisheries for salmon 
and other fishes, as well as a more than 4,000-year-old subsistence-based way of 
life for Alaska Natives. The area is home to 25 federally recognized tribal 
governments. 

The Bristol Bay watershed also contains large mineral deposits. The Pebble 
deposit is the largest-known deposit in the area, and the most explored for future 
mining potential. The Pebble deposit contains large amounts of copper, gold and 
molybdenum. 

Figure 1 shows a map of the Bristol Bay watershed. 

1 The full version of this assessment can be found on the EPA's website for Bristol Bay. 
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Figure 1: The Bristol Bay watershed, composed of the Togiak, Nushagak, Kvichak, 
Naknek, Egegik and Ugashik River watersheds and the North Alaska Peninsula 
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In 2001, Northern Dynasty Minerals Ltd. began studying the Bristol Bay 
watershed area for the purpose of undertaking mining activities in the Pebble 
deposit. According to EPA staff, they became aware of exploration in the area in 
the early 2000s. The EPA began working with Northern Dynasty in or about 2003 
regarding the potential mine. In 2004, state and federal agency representatives2 

started reviewing study plans and attending annual meetings that Northern 
Dynasty sponsored. 

In 2007, the Pebble Limited Partnership (PLP) was created by Northern Dynasty 
and Anglo American plc. 3 Since then, PLP has been the corporate entity exploring 
the idea of constructing a mine at the Pebble deposit. 

Beginning in 2007, EPA representatives participated in various technical working 
groups with PLP to facilitate a coordinated process for reviewing and 
commenting on environmental and project design studies in advance of any 
permitting actions related to the Pebble Mine project. PLP suspended these 
technical working groups in early 2010. 

2 Among the representatives included were staff from the U.S. Fish and Wildlife Service, the U.S. Anny Corps of 
Engineers, and the state of Alaska. 
3 Anglo American pie withdrew from the partnership in late 2013 . 
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In February 2011 , Northern Dynasty formally submitted information4 to the 
U.S. Securities and Exchange Commission to develop a large-scale mine at the 
headwaters of Bristol Bay's Nushagak and Kvichak River watersheds. This 
information, along with preliminary mine details put forth by Northern Dynasty5 

and other information, was used by the EPA as the basis for developing various 
mining scenarios, included in the Bristol Bay watershed assessment. 

Clean Water Act 

The 1972 Clean Water Act (CWA) establishes the basic structure for regulating 
discharges of pollutants into waters of the United States. CWA Section 104(a) 
allows the EPA to conduct research, investigations and studies relating to the 
causes, effects, extent, prevention, reduction and elimination of pollution into 
waters of the United States. Per Section 104(b), the EPA can cooperate with other 
federal departments, state water pollution control agencies and individuals in the 
research, and then collect and publish research results. The EPA conducted the 
Bristol Bay watershed assessment under these authorities. 

CW A Section 404 regulates the placement of dredged or fill material into waters 
of the United States, including wetlands. The U.S. Army Corps of Engineers or an 
approved state has responsibility for issuing CW A Section 404 permits. A CW A 
Section 404 permit would be required to discharge dredged or fill material 
associated with construction or operation of a mine at the Pebble deposit. Under 
CW A Section 404( c ), the EPA: 

... is authorized to prohibit the specification (including the 
withdrawal of specification) of any defined area as a disposal site, 
and [it] is authorized to deny or restrict the use of any defined area 
for specification (including the withdrawal of specification) as a 
disposal site, whenever [it] determines, after notice and 
opportunity for public hearings, that the discharge of such 
materials into such area will have an unacceptable adverse effect 
on municipal water supplies, shellfish beds and fishery areas 
(including spawning and breeding areas), wildlife, or recreational 
areas. 

Before making such determination, the EPA shall consult with the U.S. Army 
Corps of Engineers. The EPA has used its CWA Section 404( c) authority 13 times 
to issue a final determination to restrict or prohibit disposal activities . 

4 Referred to as SEC 2011 . 
5 Referred to as Ghaffari et al. 2011 . 
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Responsible Offices 

The EPA offices with primary responsibility over the issues discussed in this 
report include: 

• Office of Water (OW): 
o Immediate Office 
o Office of Wetlands, Oceans and Watersheds 

• Office of Research and Development (ORD): 
o National Center for Environmental Assessment 
o National Health and Environmental Effects Research Laboratory 
o National Risk Management Research Laboratory 

• Office of International and Tribal Affairs 
o American Indian Environmental Office 

• Office of General Counsel 
o Ethics Office 

• Region 10: 
o Regional Administrator's Office 
o Office of Ecosystems, Tribal and Public Affairs 
o Office of Regional Counsel 
o Alaska Operations Office 

Within the Office of General Counsel, the Principal Deputy General Counsel is 
the Designated Agency Ethics Official. 

Scope and Methodology 

16-P-0082 

We conducted our review from May 2014 through October 2015 in accordance 
with generally accepted government auditing standards. Those standards require 
that we plan and perform the review to obtain sufficient, appropriate evidence to 
provide a reasonable basis for our fmdings and conclusions based on our 
objective. We believe that the evidence obtained provides a reasonable basis for 
our fmdings and conclusions based on our objective. 

To address our objective, we reviewed relevant materials pertaining to the process 
used to develop the EPA's Bristol Bay watershed assessment, including policies 
and procedures for conducting such assessments . We reviewed the processes used 
to conduct the assessment, not the scientific content. We interviewed key staff 
within the EPA's OW, ORD, Administrator's Office and Region 10. We also 
interviewed a retired Region 10 Ecologist. In addition, with the assistance of our 
Office of Inspector General (OIG) Office of Investigations, we obtained email 
databases from the EPA's Office of Environmental Information for the employees 
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discussed below. After using search terms to narrow our focus, we reviewed 
8,352 emails sent or received from January 1, 2008, through May 18, 2012, for: 6 

• The former acting Assistant Administrator for Water, given allegations 
regarding her involvement with a former employer. 

• The Region 10 Regional Administrator, as he was the key regional 
decision maker in taking any CW A Section 404( c) action. 

• A retired Region 10 employee, given allegations of the person's central 
and influential involvement in the EPA' s decision to take a CW A Section 
404(c) action. This employee, a GS-13 Ecologist, was responsible, at a 
staff level, for implementing and overseeing CW A provisions for portions 
of Alaska and was one of20 authors of, and an EPA technical lead for, the 
assessment. 

We reviewed these emails to look for any indications of bias in the EPA' s actions 
leading up to the decision to conduct the assessment and any indications of bias 
during the assessment. We also looked for any evidence showing that the EPA 
predetermined the outcome of the assessment. In addition, for the former acting 
Assistant Administrator for Water, we also looked for documentation showing 
improper contact with her former employer. We did not find any instances of 
improper contact related to the scope of this review. 

We also completed other steps, as described in Appendix A, to address the four 
sub-objectives. 

Scope Limitations 

We are reporting scope limitations for this review. We could not review all emails 
from the retired Region 10 employee's EPA email address. Region 10 identified 
25 months of missing emails for the retired employee that overlapped with the 
52-month time period of our review (January 1, 2008, through May 18, 2012). As a 
result, we are unable to draw any specific conclusions related to that employee's 
emails during that period. This limitation applies to the findings discussed in 
Chapter 4 of this report. 

In June 2014, the EPA notified the National Archives and Records Administration 
of this potential loss of electronic documents. In March 2015, the EPA provided a 
follow-up report related to the gap in email records . On June 24, 2015 , the 
National Archives and Records Administration provided a letter to the EPA 
stating that it believes the EPA acted appropriately in addressing the absence of 

6 We obtained email databases from EPA's Office of Environmental Information in the fall of 2014. Those 
databases included information available at the time of retrieval. If an employee had deleted emails prior to our 
retrieving the database, those deleted emails were not available. The EPA also provided us access to emails collected 
in response to Freedom oflnformation Act and congressional requests. We did not perform a detailed review of 
these emails but rather searched for information as needed. We also received and reviewed emails provided to us by 
an attorney who represented six federally recognized tribes. 
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email as an unauthorized and accidental loss of federal records . The letter closed 
the file on this matter, stating that the EPA complied with the requirements 
governing the reporting of allegations of possible loss of federal records . 

We also attempted to obtain access to the retired employee's personal email 
records regarding Bristol Bay activities because we found that the employee had 
used personal email to review the draft petition. We issued a subpoena to the 
former employee' s legal counsel, as we could not identify the former employee's 
location. The former employee ' s legal counsel refused service, stating that she 
was not authorized to accept service on behalf of her client. 
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Chapter 2 
EPA's Bristol Bay Watershed Assessment 

Events That Led to EPA's Decision to Conduct the Bristol Bay 
Watershed Assessment 

16-P-0082 

From 2007 through 2010, EPA representatives participated in technical working 
groups with PLP. One EPA participant was the EPA Region 10 GS-13 Ecologist 
based in Alaska whose responsibilities included conducting CW A Section 404 
permit reviews and enforcement, wetland monitoring and assessment, and grants 
management; and general outreach and collaboration with federal , state, local and 
tribal partners on wetlands protection and restoration. This Region 10 employee­
who had retired effective April 30, 2013-told us that he initiated discussions 
with his supervisor and EPA managers on the possible use of CW A Section 
404(c) for the Pebble Mine project based on his job duties listed in his 
performance standards and his experience with mining. 

The CW A Section 404( c) process could restrict, prohibit, deny or withdraw the 
use of an area as a disposal site for dredged or fill material. Discussions were 
initiated prior to the receipt of a May 2010 tribal petition. The idea to use CWA 
Section 404(c) eventually was briefed to, and considered by, the Region 10 
Administrator and the then EPA Administrator Lisa Jackson. In January 2010, 
EPA staff briefed then Administrator Jackson on the proposed Pebble Mine 
project and various options for EPA involvement, with one option being a CWA 
Section 404( c) process. 

On May 21 , 2010, the EPA received a petition from six federally recognized tribal 
governments requesting that the EPA initiate a CW A Section 404( c) process to 
identify wetlands and waters in the K vichak and Nushagak river drainages where 
discharges associated with potential large-scale mining could be prohibited or 
restricted. Following this letter, three additional federally recognized tribal 
governments signed on to this letter. The EPA also received letters from multiple 
stakeholders expressing their interest and concerns regarding potential EPA action 
to protect Bristol Bay fishery resources. Some requests favored immediate action 
to comprehensively protect Bristol Bay via any tools available, including CWA 
Section 404(c). Others favored a targeted CWA Section 404(c) action that would 
restrict only mining associated with the Pebble deposit. These stakeholders 
included additional tribes, other tribal organizations and others. 

Also in 2010, the EPA received requests to refrain from taking action under 
CWA Section 404(c). These requests included those that asked for more time to 
understand potential implications of mine development in the Bristol Bay 
watershed, and others that requested that the EPA wait until formal mine permit 
applications had been submitted and an environmental impact statement 
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developed. These stakeholders included federally recognized tribal governments, 
other tribal organizations, the Governor of Alaska, and attorneys representing 
PLP. 

In June 2010, EPA staff presented a briefing on the proposed Pebble Mine project 
to the EPA Region 10 Administrator. In August 2010, EPA staff gave a 
presentation to the then Deputy Assistant Administrator for Water and a 
presentation to the then Senior Policy Counsel to the Administrator. The 
presentation for the then Senior Policy Counsel included discussion of future 
options, including a possible CWA Section 404( c) process. 

We found that there were discussions within the EPA prior to the assessment 
regarding the following three options on how to respond to the requests: 

1. Take no action under CW A Section 404( c) at that time. 
2. Initiate the CW A Section 404( c) process ("intent to issue notice of 

proposed determination"). 
3. Gather additional scientific information through a public process. 

Some in Region 10 believed that option 1 was the best way to respond to requests, 
while others believed option 2 was the best response.7 In November 2010, another 
briefing was given to then EPA Administrator Jackson, during which option 3 
was recommended. On February 7, 2011, the Region 10 Administrator issued a 
news release announcing the agency's decision to conduct the ecological risk 
assessment. The assessment-a collaboration among EPA Region 10, OW and 
ORD-sought to determine the significance of Bristol Bay's ecological resources 
and evaluate the potential impacts of large-scale mining on those resources . 
According to the EPA, since some of the requests specifically referenced the use 
of CW A Section 404( c ), it was expected that this scientific information-gathering 
effort would provide a base of information for any agency decision on whether to 
use CWA Section 404(c), either immediately or in the future. 

After the announcement, the EPA formed an Intergovernmental Technical Team 
of federal, state and tribal governmental representatives to provide opportunities 
to contribute and review information. The purpose of the team was to bring 
together experts with scientific and traditional ecological knowledge who could 

7 We obtained an EPA Office of Water budget document entitled "FYI 1 Proposed Investment: Bristol Bay 404(c)" 
that, according to OW's principal technical lead on Bristol Bay, was developed in November or December 2010 to 
infonn funding priority discussions taking place within OW. This document states, "Region 10 believes that 
additional information gathering and analysis must be completed in order to support a decision to formally initiate 
[a] 404(c). It ' s still possible that a veto will not prove necessary, but a decision to move forward bas created the need 
for upfront analysis and outreach regardless." According to the OW technical lead, at the time the budget document 
was developed, the agency had not yet decided how it would proceed. In the event that an option with an expedited 
schedule was selected, this budget document estimated potential immediate funding needs. The OW technical lead 
said that this document was used internally within OW, and was not used to request funding from the Administrator. 
The OW technical lead also said that all budget documents were revised once a version of option 3 was selected. 
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provide input on the collection and evaluation of scientific and technical 
information for the assessment. 

Issuance of EPA's Bristol Bay Watershed Assessment 

In May 2012, the EPA issued its initial draft assessment for public review and 
comment and received approximately 233,000 comments. In seeking public 
comment on this draft, the EPA held eight public meetings. After the issuance of 
the initial draft assessment, an external peer review was also conducted, 
consisting of a panel of 12 scientific experts. In April 2013, the EPA issued its 
revised draft assessment for public review and comment and received 
approximately 890,000 comments. The EPA also reconvened the 12 scientific 
experts to evaluate whether the revised draft responded to the experts' comments 
on the initial draft assessment. 

On January 15, 2014, the EPA published the final assessment. According to the 
EPA, the assessment did not reflect any conclusions or judgments about the need 
for or scope of potential government action, nor did it offer or analyze options for 
future decisions. Rather, it was intended to provide a characterization of the 
biological and mineral resources of the Bristol Bay watershed, increase 
understanding of the risks from large-scale mining to the region's fish resources, 
and inform future government decisions. Throughout the process, the EPA also 
consulted with tribal governments in the Bristol Bay area. According to the EPA, 
they invited all 31 federally recognized tribes in the area to consult with them, and 
20 tribes participated in these tribal consultations. 

EPA Issued Notice of Intent to Make a CWA Section 404(c) 
Determination 

16-P-0082 

On February 28, 2014, the Region 10 Administrator sent a letter to the U.S. Army 
Corps of Engineers, the state of Alaska, and PLP stating the agency's intent to 
proceed under its CW A Section 404( c) regulations to review potential adverse 
environmental effects of discharges of dredged and fill material associated with 
mining the Pebble deposit. According to the EPA, it based this action on available 
information, including data collected as a part of the agency's assessment, mine 
plans submitted to the U.S. Securities and Exchange Commission, and materials 
provided by PLP. The EPA also said this action was in response to petitions from 
the public. 

On July 18, 2014, EPA Region 10 issued a proposed determination to restrict the 
use of certain waters in the Bristol Bay watershed for disposal of dredged or fill 
material associated with mining the Pebble deposit. The EPA received about 
670,000 public comments on its proposed determination. In August 2014, the 
EPA held seven public hearings in Alaska on its proposed determination. 

9 



16-P-0082 

In November 2014, a federal judge in Alaska issued a preliminary injunction, 
based on allegations related to the Federal Advisory Committee Act, stopping the 
EPA from continuing with its CWA Section 404(c) process. If the injunction is 
lifted, the Region 10 Administrator can either withdraw the proposed 
determination or prepare a recommended determination. As of January 11, 2016, 
the injunction was still in place and a recommended determination had not been 
issued, nor had the proposed determination been withdrawn. 
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Chapter 3 
Obtainable Records Showed No Evidence of Bias or 

Predetermination, and EPA Followed Policies and 
Procedures While Conducting Assessment 

Obtainable records showed no evidence of bias in how the EPA conducted the 
Bristol Bay watershed assessment or that the EPA predetermined the outcome of 
the assessment to result in initiating a CWA Section 404(c) process. Also, 
regarding allegations that the assessment did not follow requirements for 
ecological risk assessments, peer review and information quality, we found that: 

• The assessment included sections on the three primary phases discussed in 
the agency's ecological risk assessment guidelines. 

• The EPA followed recommended EPA and Office of Management and 
Budget (0MB) procedures for peer review of highly influential scientific 
assessments (HISAs). 8 

• The EPA followed agency policies and guidance for reviewing and verifying 
the quality of information in the assessment before its release to the public. 

Obtainable Records Showed No Evidence of Bias or Predetermination 
Related to How EPA Conducted Assessment 

Based on available information, interviews, and review of emails we were able to 
obtain, we found no evidence of bias in how the EPA conducted the assessment. 
We also found no evidence that the EPA predetermined the outcome of the 
assessment to initiate a CW A Section 404( c) process in the Bristol Bay 
watershed. There were EPA staff and managers who were considering a CW A 
Section 404(c) process prior to the EPA's official announcement to conduct the 
assessment, but we did not uncover any evidence of a predetermined outcome in 
any of the documents or emails we reviewed or interviews we conducted. 

EPA Addressed Guidelines on Risk Assessment, and Followed 
Procedures on Peer Review and Information Quality 

Ecological Risk Assessment 

The EPA' s Guidelines for Ecological Risk Assessment (1998) define ecological 
risk assessment as a process that evaluates the likelihood that adverse ecological 

8 A scientific assessment is considered "highly influential" if the agency or OMB's Office oflnfonnation and 
Regulatory Affairs determines that the dissemination could have a potential impact of more than $500 million in any 
1 year on either the public or private sector or that the dissemination is novel, controversial, precedent-setting, or has 
significant interagency interest. 
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effects may occur or are occurring as a result of exposure to one or more stressors. 
The guidelines note that the EPA designs and conducts ecological risk 
assessments to provide information to risk managers about the potential adverse 
effects of different management decisions. We found that the Bristol Bay 
watershed assessment included sections on the three primary phases discussed in 
the agency ' s ecological risk assessment guidelines, and Table B-1 in Appendix B 
includes our analysis of how the assessment addressed each phase. 

Peer Review 

The EPA's 2006 peer review policy states that the EPA strives to ensure that the 
scientific and technical bases of its decisions are based upon the best current 
knowledge and that they are credible. The policy notes that peer review-
a process based on the principles of obtaining the best technical and scientific 
expertise with appropriate independence-is central to sound science. The EPA 
requires peer review of all scientific and technical information intended to inform 
or support agency decisions. The EPA' s peer review policy further requires that 
influential scientific information, including HISAs such as the Bristol Bay 
assessment, be peer reviewed in accordance with the agency's Peer Review 
Handbook. We found that the following peer review work was conducted 
regarding the Bristol Bay watershed assessment. 

Primary Review. The EPA tasked a contractor with conducting an external 
peer review of the agency' s May 2012 draft assessment. In the performance 
work statement, the EPA required that the contractor's work be in compliance 
with the EPA Peer Review Handbook. The contractor assembled a 12-member 
external panel of reviewers in such fields as mine engineering, salmon 
fisheries biology and Alaska native cultures. The contractor conducted an 
external peer review panel meeting August 7- 9, 2012, and invited the public 
to provide oral testimony during the first day. As part of the peer review, the 
panel had access to public comments received during the public comment 
period following release of the May 2012 draft assessment, as well as oral 
comments made during the August 2012 peer review meeting. The same 
12 external peer reviewers conducted a follow-on peer review of the EPA's 
April 2013 revised draft assessment, and the EPA provided another 60-day 
public comment period following the release of the April 2013 draft 
assessment. 

Supplemental Review. During public comment on the May 2012 draft, the 
EPA received feedback on additional technical reports to consider for the final 
assessment, seven of which the EPA identified as relevant and potentially 
useful to the assessment. Because the seven suggested reports had not been 
peer reviewed, the EPA arranged for the same contractor to conduct a 
supplemental "letter" peer review of each report in November and 
December 2012. The contractor selected 15 reviewers, two of whom were also 
on the external peer review panel for the May 2012 draft. The EPA ultimately 
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cited five of the seven supplemental reports in the final assessment. The EPA 
did not cite the other two reports due to questions concerning their quality and 
the reputation and objectivity of one of the coauthors of the two reports. 

Tables in Appendix B show our analysis that the EPA followed 0MB (Table B-2) 
and agency (Table B-3) requirements during the primary and supplemental peer 
reviews-specifically for HISAs, transparency and conflict of interest. 

In addition, we sought perspectives from all 12 external peer reviewers on the 
EPA' s peer review process. We received responses to our questions from 11 of 
the 12 external peer reviewers. Overall, they found the process sufficient. 
Reviewers stated they had either no or very limited contact with the EPA. Table 1 
below notes additional responses. 

Table 1: External peer reviewer responses 

Found the peer review schedule to be appropriate given the 
sea e/char e. 
Found that the process included adequate opportunities for 
ublic involvement. 

Found the external peer review panel was balanced in terms 
of reviewer ex ertise. 
Thought the EPA adequately addressed external peer review 
comments. 

0 

0 

1 

Source: OIG summary of information obtained from 11 external peer reviewers . 

onses 
Yes 

10 91% 
10 (91%) 

10 (100%)9 

11 (100%) 

10 (91%) 

All three "no" responses were provided by the same peer reviewer. This reviewer 
thought the charge questions were confining in terms of scope and that the EPA 
might have received broader viewpoints had charge questions not been so 
limiting. The reviewer also felt that the peer review schedule did not provide 
enough time initially to review the assessment and provide comments. The 
reviewer also did not believe the EPA fully addressed his comments on the first 
draft, although the reviewer could not recall specific comments he felt went 
unaddressed. The reviewer said he raised concerns to the EPA on the 
supplemental papers described above and that the EPA did not follow the usual 
peer review process on the supplemental papers. According to ORD, it has no 
"usual" process for conducting peer reviews of non-agency reports. No other peer 
reviewers expressed these concerns. 

Information Quality 

We found that the EPA followed policies and guidance for reviewing and 
verifying the quality of information in the assessment before its release. ORD 
accomplished this through its quality assurance, peer review and clearance 

9 One of the 11 did not provide a response to this question. 
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processes. Peer review (discussed above) is a major element of how ORD directly 
addresses the question of whether the type, quantity and quality of the data and 
information used in assessments are appropriate for their intended use. 

The EPA hired a contractor to perform environmental data analyses related to the 
baseline condition of the Bristol Bay watershed, potential mining scenarios, and 
fisheries ; and to do a predictive risk assessment for the effects of mining on 
salmon and non-salmon fish. The ORD required this contractor to develop two 
quality assurance project plans (QAPPs)-one for the draft report and one for the 
final. The EPA's quality policy requires that all environmental data used in 
decision making be supported by an.EPA-approved QAPP. This applies to both 
EPA offices and contractors. The QAPP provides a project-specific "blue-print" 
for obtaining the type and quality of environmental data needed for a specific 
decision or use. 

Both QAPPs developed for the Bristol Bay watershed assessment included all 
necessary elements from the EPA Requirements for Quality Assurance Project 
Plans (2001, re-issued 2006). These requirements include basic information 
(e.g., what the quality assurance activities are and who is responsible) as well as 
what standards will be used to evaluate the data used or produced. For example, 
the QAPP for the final report identifies how and by whom the initial, technical 
and quality assurance reviews of analyses and final products will occur. The 
QAPP for the draft report also includes copies of the contractor's standard 
operating procedure for conducting literature searches for technical data, 
acceptance factors, and guidelines for evaluating secondary data. 

Both QAPPs for the assessment were approved by the EPA' s Quality Assurance 
Managers in accordance with the ORD's National Center for Environmental 
Assessment Quality Management Plan (2007, 2013). Under the EPA Requirements 
for Quality Assurance Project Plans, the contractor was responsible for oversight 
and implementing the quality assurance activities in the EPA-approved QAPPs for 
the assessment. We did not review contractor oversight or implementation. 

For HISAs such as the Bristol Bay assessment, the EPA followed the appropriate 
ORD Quality Management Plan clearance processes before releasing the draft and 
final reports to the public. The final assessment report includes both a cautionary 
statement about using report data for other than its intended purpose (Chapter 1) 
and a readily identifiable section (Chapter 14) that discusses data quality and 
limitations as required by the EPA Quality Manual for Environmental Programs 
(2000). In addition, the final assessment incorporates the five elements that the 
EPA's Information Quality Guidelines (2002) 10 recommend, including in any 
final influential scientific risk assessment that is presented to the public. See 
Table B-4 in Appendix B for our analysis. 

IO EPA Guidelines fo r Ensuring and Maximizing the Quality, Objectivity, Utility, and Integrity of Information 
Disseminated by the Environmental Protection Agency (October 2002) . 
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Chapter 4 
Possible Misuse of Position May Have Occurred 

Prior to the Assessment 

We found an instance in which an EPA Region 10 employee used his personal 
nongovernmental email to review and provide comments on a draft CW A Section 
404(c) petition from tribes before they submitted it to the EPA. This action is a 
possible misuse of position under the Standards of Ethical Conduct for Employees 
of the Executive Branch. Whether the employee's actions resulted in an actual 
misuse of position depends on other considerations that we were unable to 
discern. The employee ' s supervisor told us that he was not aware that the 
employee had taken such action and he would not have allowed the employee to 
interact the way he did. The supervisor thought it inappropriate that the employee 
would review a draft petition that the agency could later act upon. 

Possible Misuse of Position by EPA Employee Involved With Petition 

Prior to six federally recognized tribes submitting their petition to the EPA on 
May 21 , 2010, an attorney representing the tribes sent a draft version of the 
petition, along with other documents, to a Region 10 GS-13 Ecologist's personal 
email, and asked him to review it. This retired employee, at a staff level, was 
responsible for implementing and overseeing CW A provisions for portions of 
Alaska and was one of 20 authors of, and an EPA technical lead for, the 
assessment. This petition requested that the EPA initiate a CW A Section 404( c) 
process in the Bristol Bay watershed. 

The tribal attorney sent the petition in an email to the EPA Region 10 employee's 
nongovernmental personal email account on January 8, 2010. The attorney again 
sent it on March 1, 2010, and March 11, 2010. On March 11 , 2010, the Region 10 
employee replied using his personal email saying he would look it over. The 
attorney again emailed the petition to the Region 10 employee on April 11, 2010. 
On April 12, 2010, using his personal email, the Region 10 employee replied to 
the attorney with suggested edits to the tribes ' CW A Section 404( c) petition 
letter.11 The Region 10 employee provided six edits on word choice and one 
comment to add some language on ecological effects not directly related to 
fisheries. The final tribal petition letter sent to then EPA Administrator Jackson 
included changes suggested by the Region 10 employee. 

The agency did not receive the petition from the tribes requesting that the EPA 
take CW A Section 404( c) action until May 21 , 20 I 0. While reviewing the 
Region IO employee 's official EPA emails, we found that he forwarded the initial 

11 We also found an instance where this Region IO employee was infonned by another external party, via email to 
his EPA work email dated April 14, 20 I 0, that a CWA Section 404(c) action request would be coming to the EPA. 
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email from the attorney dated January 8, 2010, to his EPA work email address on 
July 7, 2010. However, we found no evidence that the Region 10 employee 
forwarded the email in which he provided edits to his EPA work email account. 12 

There is no requirement in the CWA or the EPA's regulations pertaining to a 
process for petitions for CWA Section 404( c ). According to OW staff, letters and 
petitions requesting that the EPA initiate a CW A Section 404( c) action are entered 
into the agency's Correspondence Management System. OW staff said that this 
petition from the tribes followed this process. 

As set forth in the Standards of Ethical Conduct for Employees of the Executive 
Branch, 13 employees shall not use their public office for their own private gain or 
for the gain of those with whom they are affiliated in a nongovernmental capacity, 
and shall endeavor to avoid any actions creating the appearance that they are 
violating the law or the ethical standards. Whether particular circumstances create 
an appearance that the law or these ethical standards have been violated shall be 
determined from the perspective of a reasonable person with knowledge of the 
relevant facts . 

The Region 10 employee's job duties included providing advice and assistance to 
tribal governments on matters relating to the development, execution and 
monitoring of environmental protection policies, plans and programs. According 
to the EPA, this person was the only EPA employee working from a small office 
remotely located in Alaska, where telecommunication challenges occasionally 
required the employee to conduct EPA work using his personal email account. 

When reviewing the draft petition, it was not clear whether the Region 10 employee 
participated in a personal or official capacity. It was also not clear whether 
commenting on the draft petition using personal email was allowable under the job 
duties of the Region 10 employee. The employee's supervisor stated that while the 
employee was allowed to talk with tribes and interact with them based on his 
responsibilities, the supervisor did not approve the employee's action to review and 
comment on the draft petition. In fact, the supervisor stated that the employee never 
asked if he could review the petition, so the supervisor was unaware that the 
employee reviewed it. The supervisor told us that he would not have allowed the 
employee to interact with an external attorney in this manner and said that it seems 
inappropriate that the employee would review a draft petition that the agency could 
later act upon. As discussed in Chapter 2, the EPA decided to conduct the assessment 
instead of initiating the CW A Section 404( c) process in 2011. 

12 Other than the January 8, 2010, email, the other emails discussed in this section were provided to us by an 
attorney who represented the six federally recognized tribes. As mentioned in Chapter 1, Scope Limitations, we 
attempted to obtain access to this employee' s personal email records but were unable to legally obtain access . We do 
not know if this instance is isolated. 
13 The U.S. Office of Government Ethics published the standards on August 7, 1992, and the regulation became 
effective on February 3, 1993. 
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We also asked various other BP A officials involved with the assessment if they 
were aware that the Region 10 employee had reviewed the draft petition. In all 
cases, BP A officials said that they were not aware of it until we brought it to their 
attention. Region lO's Regional Counsel stated that staff interacting with tribes 
are not always aware of the boundaries with tribes when staff seek to meet 
government-to-government trust responsibilities. 

We found no evidence that any law was violated, but possible misuse of position 
did result from the Region 10 employee ' s actions. The BP A's Senior Counsel for 
Ethics agreed that this was a possible misuse of position. Whether the employee's 
actions resulted in an actual misuse of position depends on other considerations 
that we were unable to discern because we could not access all of the employee 's 
work emails and nearly all personal emails of the employee. In addition, although 
we interviewed the former Region 10 employee after his retirement, we were 
unable to ask any questions related to this issue as we had not uncovered the issue 
at the time of the interview. As we do not know the current location of the former 
employee, we contacted the employee's legal counsel to see if the employee 
would answer additional questions, but did not receive a response from the legal 
counsel. We were also unable to discern specific distinctions in the employee 's 
job duties as they relate to communication with and assistance to tribal 
governments. As this employee is retired, no administrative action can be taken. 

Conclusion 

We found that an EPA Region 10 employee used personal nongovernmental 
email to provide comments on a draft CW A Section 404( c) petition from tribes 
before they submitted it to the BP A. This action was a possible misuse of position. 
Agency employees must remain impartial in dealings with outside parties, 
particularly those that are considering petitioning or have petitioned the agency to 
take action on a matter. 

Recommendations 
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We recommend that the Principal Deputy General Counsel in the Office of 
General Counsel-the EPA's Designated Agency Ethics Official: 

1. Incorporate in the EPA' s ethics training examples of misuse of position in 
interactions with stakeholders related to the OIG's findings in this report. 

We recommend that the Assistant Administrator for International and Tribal Affairs: 

2. Work with the EPA's Designated Agency Ethics Official (the Principal 
Deputy General Counsel) to define appropriate and ethical parameters of 
tribal assistance and include that in EPA's mandatory tribal training. 
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We recommend that the Regional Administrator, Region 10: 

3. Issue a memo to Region 10 staff emphasizing the importance of adhering to 
the Standards of Ethical Conduct for Employees of the Executive Branch, 
particularly when dealing with external parties with an interest in 
requesting or petitioning the EPA to take regulatory or administrative 
action. 

Agency Comments and OIG Evaluation 
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On November 10, 2015, the agency provided a coordinated response to our draft 
report on behalf of Region 10, the Office oflntemational and Tribal Affairs, the 
Office of General Counsel, the Office of Water, and the Office of Research 
Development (see Appendix C). The agency agreed with all three 
recommendations and proposed adequate corrective actions. While the EPA did 
not initially provide a date in its response for taking action on Recommendation 2, 
we followed up with the agency and the agency subsequently provided a 
satisfactory date of November 2016 for taking the corrective action. 

The agency also provided technical comments on the draft report. Where 
appropriate, we incorporated changes to the report based on the agency's 
technical comments. 
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Status of Recommendations and 
Potential Monetary Benefits 

RECOMMENDATIONS 

Rec. Page 
No. No. Subject Status1 

17 Incorporate in the EPA's ethics training examples 
of misuse of position in interactions with 
stakeholders related to the OIG's findings in this 
report. 

2 17 Work with the EPA's Designated Agency Elhics 
Official (the Principal Deputy General Counsel) to 
define appropriate and ethical parameters of tribal 
assistance and include that in EPA's mandatory 
tribal training. 

3 18 Issue a memo to Region 1 O staff emphasizing the 
importance of adhering to the Standards of Ethical 
Conduct for Employees of the Executive Branch, 
particularly when dealing with external parties with 
an interest in requesting or petitioning the EPA to 
take regulatory or administrative action. 

1 0 = Recommendation is open with agreed-to corrective actions pending. 
C = Recommendation is closed with all agreed-to actions completed. 
U = Recommendation is unresolved wilh resolution efforts in progress. 
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0 

0 

0 

Planned 
Completion 

Action Official Date 

Principal Deputy General 10131/16 
Counsel, Office of General 

Counsel 

Assistant Administrator for 11130116 
International and Tribal 

Affairs 

Regional Administrator, 1131116 
Region 10 

POTENTIAL MONETARY 
BENEFITS (in $000s) 

Claimed Agreed-To 
Amount Amount 
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Appendix A 

Details on Scope and Methodology 

The overall objective of our review was to determine whether the EPA adhered to laws, 
regulations, policies and procedures in developing its assessment of potential mining impacts on 
ecosystems in Bristol Bay, Alaska. Specifically, we addressed: 

• The reason the EPA conducted the assessment and whether there was any evidence that 
the EPA conducted the assessment in a biased manner or it had a predetermined outcome. 

• Whether the EPA followed ecological risk assessment policies and procedures when 
conducting the assessment. 

• Whether the EPA followed peer review policies and procedures. 
• Whether the EPA followed the Information Quality Act and related policies and 

procedures. 

We reviewed the processes used to conduct the assessment, not the scientific content. The EPA 
began its assessment in February 2011 and issued its final assessment report in January 2014. 
Our review encompassed this entire timeframe and the time leading up to the decision to conduct 
the assessment. 

Documents and Interviews 

We reviewed the following criteria documents: 
• Clean Water Act Sections 104(a) and (b) and 404(c). 
• Key materials on EPA 's Bristol Bay website, including: 

o EPA' s final watershed assessment, An Assessment of Potential Mining Impacts on 
Salmon Ecosystems of Bristol Bay, Alaska (January 2014 ). 

o EPA' s Proposed Determination of the US. Environmental Protection Agency 
Region 10 Pursuant to Section 404c of the Clean Water Act, Pebble Deposit Area, 
Southwest Alaska (July 2014). 

• Ecological risk assessment guidance, including the EPA 's: 
o Training materials on watershed ecological risk assessment. 
o Framework for Ecological Risk Assessment (February 1992). 
o Guidelines for Ecological Risk Assessment (April 1998). 
o Framework for Cumulative Risk Assessment (May 2003). 
o Guidance for Risk Characterization (February 1995). 
o Risk Characterization Handbook (December 2000). 

• Peer review guidance, including: 
o OMB 's Final Information Quality Bulletin for Peer Review (December 2004). 
o EPA's Peer Review Policy (January 2006). 
o EPA's Peer Review Handbook 3rd Edition (December 2009). 
o EPA's conflict of interest review process for contractor-managed peer reviews of 

highly influential scientific assessments (March 2013 ). 
o ORD Policies and Procedures Manual (September 1995). 

• Information quality guidance, including: 
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o The Information Quality Act (2000). 
o EPA' s Quality Policy (2008), Procedure for Quality Policy (2008), quality 

management and quality assurance project plans and additional guidance 
documents. 

o EPA Quality Manual for Environmental Programs (2000). 
o EPA's Guidelines for Ensuring and Maximizing the Quality, Objectivity, Utility, 

and Integrity of Information Disseminated by the Environmental Protection 
Agency (2002). 

o EPA Requirements for Quality Assurance Project Plans (2001, re-issued 2006). 
• Tribal policies and procedures, including: 

o Executive Order 13175, Consultation and Coordination with Indian Tribal 
Governments (November 2000). 

o EPA Policy for the Administration of Environmental Programs on Indian 
Reservations (November 1984). 

o EPA Policy on Consultation and Coordination with Indian Tribes (May 2011 ). 
o EPA Region 10 Tribal Consultation and Coordination Procedures (October 2012). 

• Ethics and scientific integrity guidance, including: 
o U.S. Office of Government Ethics Standards of Ethical Conduct/or Employees of 

the Executive Branch (July 2011). 
o EPA's Scientific Integrity Policy (enacted February 2012). 
o White House guidance on scientific integrity (issued in March 2009) and 

implementing guidance from the Office of Science and Technology Policy 
(December 2010). 

• Relevant prior OIG reports and testimony before the House Committee on Science, 
Space and Technology, and House Committee on Natural Resources. 

• Materials from PLP. 

We interviewed: 
• EPA staff and managers in: 

o Region 10 
• Regional Administrator and Deputy Regional Administrator. 
• Technical Lead for the Assessment 
• Personnel within the Regional Counsel's Office; the Office of Ecosystems, 

Tribal and Public Affairs; and the Alaska Operations Office. 
• Retired employees, including the former project manager for Bristol Bay, 

regional mining coordinator, and an ecologist. 
0 ow 

• Former acting Assistant Administrator. 
• Technical Lead for the assessment. 
• Chief of Staff. 
• Assistant to the Chief of Staff. 
• Staff from the Office of Wetlands, Oceans and Watersheds. 

o ORD 
• Principal Technical Lead for the assessment. 
• Principal Investigator for the assessment. 
• Peer Review Leader. 
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• Peer Review Coordinator and Quality Assurance Manager. 
o Administrator' s Office 

• Deputy Chief of Staff. 
• Former Senior Policy Counsel to the Administrator. 

o Office of General Counsel 
• Senior Counsel for Ethics. 

• Three external peer reviewers of the draft Bristol Bay watershed assessment 
(obtained responses via email from the other nine) . 

• Chief Executive Officer for PLP. 
• Alaska Attorney General and Assistant Attorney General. 
• Former legal counsel to Alaska Native tribes that petitioned the EPA to take CWA 

Section 404( c) action. 
• Tribal representatives of the United Tribes of Bristol Bay and from Alaska Native 

Corporations (Iliamna Development Corporation and Alaska Peninsula Corporation). 
• Members of the Intergovernmental Technical Team from the U.S. Fish and Wildlife 

Service, National Oceanic and Atmospheric Administration, and National Park Service. 
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Appendix B 

Analysis of Assessment's Adherence to 
Procedures for Ecological Risk Assessment, 

Peer Review and Information Quality 
Table B-1: Ecological risk assessment phases addressed in the Bristol Bay watershed assessment 

Phase 
1. Problem 

Formulation 

2. Analysis 
3. Risk 

Characterization 

Source: OIG analysis . 

Procedural uidance and OIG anal sis 
This phase results in three products: (1) assessment endpoints14 that 
adequately reflect management goals and the ecosystem they represent, 
(2) conceptual models that describe key relationships between a stressor15 and 
assessment endpoint, and (3) an analysis plan. 

The assessment included sections on the three primary phases discussed in 
this guidance. The assessment has two main sections, one of wh ich is problem 
formulation (Chapters 2-6). While the EPA did not develop separate 
assessment endpoint and analysis plan documents, the EPA described 
endpoints in Chapter 5 and the analysis plan throughout problem formulation in 
Chapters 2-6. EPA OW and ORD staff said they focused the assessment on 
the endpoint of large-scale porphyry copper mining effects on salmon 
fisheries.16 The EPA worked with the individual participants on the 
Intergovernmental Technical Team to scope the assessment by developing and 
updating a conceptual model17 based on input from team participants. Chapter 
6, Section 6.4, summarizes th is model. The EPA met with several stakeholders 
as the a enc formulated the assessment, includin PLP and tribal interests. 
Analysis examines risk, exposure and effects, and their relationships between 
each other and ecosystem characteristics. Risk characterization clarifies these 
relationships to reach conclusions on the occurrence of exposure and the 
adversity of existing or anticipated effects. 

The assessment included sections on the three primary phases discussed in 
this guidance. The assessment has two main sections, one of which is risk 
analysis and characterization (Chapters 7-14). We evaluated the assessment 
against the EPA's "Risk Characterization Handbook" (2000) and met with EPA 
ORD's Principal Technical Lead and Principal Investigator and discussed 
whether the assessment met the 12 elements 18 of risk characterization listed in 
the handbook. They described how the assessment met 11 of 12 elements. 
They said that the remaining element ("policy choices") was not required 
because the assessment was not a decision document. We believe the EPA's 
res onses were ade uate. 

14 The EPA's "Guidelines for Ecological Risk Assessment" (1998) defines endpoints as "expl icit expressions of the 
actual environmental value that is to be protected, operationally defined by an ecological entity (e.g., a species, 
community, or ecosystem) and its attributes ." 
15 In the assessment, the EPA defines stressors as "physical or chemical entities that may directly induce a response 
of concern." 
16 In the assessment, the EPA said one endpoint was the "abundance, productivity, or diversity of the region 's 
Pacific salmon and other fish populations." 
17 A conceptual model is a written description and a visual representation of predicted relationships between 
ecological entities and the stressors to which they may be exposed. 
18 The 12 elements are: (1) key information; (2) context, (3) sensitive subpopulations, (4) scientific assumptions, 
(5) policy choices, (6) variability, (7) uncertainty, (8) bias and perspective, (9) strengths and weaknesses, (1 0) key 
conclusions, (11 ) alternatives considered, and (12) research needs. 
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Table B-2: Adherence to OMB's "Final Information Quality Bulletin for Peer Review" 

Procedural requirement 
Ensure transparency by making available to 
the public the charge to peer reviewers; the 
peer reviewers' names; the peer reviewers' 
reports; and the agency's response to the peer 
reviewers' reports. 

Provide a link to the peer review reports on the 
Science lnvento website. 
Include the review in the Peer Review Agenda 
for HISAs Science lnvento 
Prepare and post on the Science Inventory a 
written response to the peer review report 
explaining the agency's agreement or 
disagreement with the views expressed; the 
actions undertaken to respond to the report; 
and the reasons the agency believes those 
actions satisfy any key concerns. 

Source: OIG analysis. 
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OIG anal sis 
Primary: Via Federal Register notice, the EPA 
provided public comment periods of 14 and 21 days, 
respectively, for the nominations of peer review 
panelists and the EPA's charge questions to 
reviewers . The EPA made peer reviewers' names 
publicly available in various sources, and the 
agency's archived Science Inventory website 
included both the peer review report and the 
a enc 's res onse. 
Supplemental: The EPA did not publicly announce 
that supplemental peer review took place until the 
EPA released the April 2013 draft assessment, at 
which time the agency publicly released the peer 
reviewer's reports along with the reviewed reports 
themselves. ORD's Principal Technical Lead said 
that public disclosure and comment were not needed 
because the reports were not agency products and 
the decision to use them as part of the assessment 
had yet to be made. He said the assessment team 
wanted input from technical reviewers to assess 
whether the reports were based upon good science 
and, if not, understand any potential limitations 
associated with the documents. 
Met for both the primary and supplemental 
reviews. 
Met for both the primary and supplemental 
reviews. 
Primary: The EPA released "response to comments" 
reports following the May 2012 and April 2013 drafts. 
Each "response to comments" report included a 
summary of the comment made, the source of the 
comment, the EPA's response (agree/disagree), and 
an chan es in the draft to address the comment. 
Supplemental: While the Science Inventory site 
contains the seven reports and the "letter" peer 
reviewer's comments on each, the site does not have 
any EPA "response to comments" on the agency's 
agreement or any actions as a result of the 
comments. ORD's Principal Technical Lead said that 
the EPA did not cite the supplemental reports until 

eer reviews showed that the data cited were sound . 
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Table B-3: Adherence to EPA's "Peer Review Handbook" 

Procedural requirement 
Conduct an external peer review and list names 
and affiliations of reviewers in the peer review 
re ort. 
Ensure that charge questions meet essential 
elements of a char e. 
For a contractor-managed review, ensure that 
EPA: 
• Obtains stakeholder input and provides the 

list of charge questions to the contractor. 
• Reviews the contractor's list of potential 

reviewers for conformance to work 
assignment specifications and any conflicts 
of interest. 

• Ensures that the Statement of Work 
addresses conflict of interest as a matter 
bound by contractual clause. 

• Ensures that the conflict of interest inquiry 
took place and appears in the peer review 
record . 

• Provides background material to the 
contractor to distribute to peer reviewers 
(i.e. , the EPA limits direct contact to the 
contractor's designated representative and 
does not have general contact with the 
contractor's staff or peer reviewers). 

Source: OIG analysis. 
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OIG anal sis 
Met for both the primary and supplemental 
reviews. 

Met for both the primary and supplemental 
reviews. 
Primary: The EPA had a 21-day public comment 
period for the charge questions prior to the EPA 
distributing the questions to the contractor. EPA 
ORD reviewed the contractor's list of external peer 
reviewers' qualifications and potential conflicts of 
interest, and the contractor narrowed the list of 
candidates based on the EPA's review. The 
contractor's Statement of Work included specific 
tasks and deliverables on conflict of interest, and 
EPA ORD's Peer Review Leader ensured that the 
conflict of interest inquiry took place before review 
of both the first and second extramural review 
drafts, and that it was documented in the peer 
review record. The Statement of Work noted that 
the contractor was to distribute documents to 
reviewers . It also required limited engagement 
between the EPA and reviewers at the public peer 
review meeting (except for minor clarifications) to 
prevent the EPA from biasing or influencing 
reviewers' discussions. Further, the peer review 
report described what background materials the 
contractor rovided to reviewers. 
Supplemental: The EPA met all of the procedural 
requirements except for obtaining stakeholder input 
on the charge questions. As noted in Table B-2 
above, the EPA did not publicly announce the 
supplemental peer review until after it had been 
completed. ORD's Principal Technical Lead said 
that public disclosure and comment were not 
needed because the reports were not agency 
products and the decision to use them as part of the 
assessment had et to be made. 
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Table B-4: EPA's recommended elements for presenting influential risk assessment information 

2 

3 

Information quality element 
Each population addressed by any 
estimate of applicable human health risk or 
each risk assessment endpoint, including 
populations if applicable, addressed by any 
estimate of applicable ecological risk. 

Expected risk or central estimate of human 
health risk for the specific populations 
affected or the ecological assessment 
endpoints . 

Each appropriate upper-bound or lower­
bound estimate of risk. 

4 Each significant uncertainty identified in 
the process of the assessment of risk and 
studies that would assist in resolving the 
uncertainty. 

5 Peer-reviewed studies that support, are 
directly relevant to, or fail to support any 
estimate of risk and the methodology used 
to reconcile inconsistencies in the scientific 
data . 

Source: OIG analysis. 
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OIG review of the final assessment re ort 
Chapter 5 states the EPA considered three endpoints 
in this assessment: (1) the abundance, productivity 
or diversity of the region's Pacific salmon and other 
fish populations; (2) the abundance, productivity or 
diversity of the region 's wildlife populations; and 
3 the health and welfare of Alaska Native cultures. 

Chapter 5 states that expected risks to salmon and 
other fish populations are evaluated in terms of direct 
effects of mining on habitat. Chapters 12 and 13 
explain that "data are insufficient to predict wildlife 
population impacts"; as a result, the report 
qualitatively considers impacts via the loss of both 
salmon as a food source and marine-derived 
nutrients as a source of productivity. 

Chapter 12 says that for Alaska Native cultures, the 
initial effect of a mine accident or failure would be the 
loss or decrease of subsistence and salmon 
resources downstream; the magnitude of 
subsistence loss or geographic disruption cannot be 
quantified. Chapter 13 provides examples of 
subsistence uses of fish and wildlife potentially 
affected for each mining scenario described in the 
re ort. 
For salmon and other fish , Chapter 13 estimates risk 
in terms of potential direct losses in habitat: between 
43.2km (lower-bound) and 69.5km (upper-bound) of 
streams; 1.28km2 (lower-bound} and 2.06 km2 

(upper-bound} of water bodies; and 7.9km2 (lower­
bound) and 27 .1 km2 (upper-bound) of wetlands . 

The report states that it only considers indirect 
impacts for wildlife and Alaska Native cultures due to 
insufficient data. As a result, the risk cannot be 
quantified by upper- and lower-bound estimates for 
wildlife and Alaska Native cultures. 
Chapter 14, "Integrated Risk Characterization ," 
identifies and describes uncertainties for the overall 
assessment and the mine designs and scenarios 
used. Sections within the individual chapters also 
address any significant uncertainties associated with 
that s ecific element of the assessment. 
Chapter 15: References list all source documents 
used and organized by report chapter. Generally, the 
references used in the assessment report were either 
internally or externally peer reviewed. 
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Appendix C 

Agency Response to Draft Report 

[November 10, 2015] 

MEMORANDUM 

SUBJECT: Response to Office oflnspector General Draft Report No. OPE-FY14-0039 
"EPA's Bristol Bay Watershed Assessment: Obtainable Records Show EPA 
Followed Required Procedures Without Bias or Predetermination, But Possible 
Misuse of Position Noted," dated October 26, 2015 

FROM: Kevin Minoli, Principal Deputy General Counsel 
Office of General Counsel 

Jane Nishida, Principal Deputy Assistant Administrator 
Office of International and Tribal Affairs 

Dennis McLerran, Regional Administrator 
Region 10 

TO: Carolyn Copper, Assistant Inspector General 
Office of Program Evaluation 

Thank you for the opportunity to respond to the issues and recommendations in the draft subject 
audit report. Following is a summary of the Environmental Protection Agency 's (EPA or 
Agency) overall position, along with its position on each of the report recommendations. The 
Agency agrees to implement the three recommendations provided by the Office of Inspector 
General. We are providing our response to those recommendations and estimated completion 
dates. For your consideration, we are also including technical comments in the attachment to 
supplement this response. The EPA is providing this coordinated response on behalf of Region 
10, the Office of International and Tribal Affairs, the Office of General Counsel, the Office of 
Water, and the Office of Research and Development. 

The EPA recognizes the OIG staff's diligence in conducting this evaluation and learning about 
the history of the Agency's development of the Bristol Bay Watershed Assessment. The EPA 
appreciates the OIG's comprehensive evaluation, including the review of an extensive volume of 
information provided by the EPA and other parties. The EPA worked thoroughly to provide the 
full spectrum of information sought by the OIG including guidance documents, policies, and 
procedures, briefing materials, access to EPA employees and officials, access to email databases 
and calendars, external correspondence, meeting participant lists, and the EPA responses to 
Congressional document requests . 
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AGENCY'S OVERALL POSITION 
The EPA acknowledges the OIG's findings that in conducting the Bristol Bay Watershed 
Assessment, the EPA successfully followed ecological risk assessment, peer review, and 
Information Quality Act policies and procedures. We are pleased that the OIG found no evidence 
of bias by the EPA in its development of the Bristol Bay Watershed Assessment. The OIG' s 
findings are consistent with the EPA's intent to conduct a public process that accounted for all 
perspectives and engaged all interested stakeholders to ensure that the resulting document was a 
valuable scientific resource. In addition to creating and maintaining an open and transparent 
process, the EPA also sought to guarantee that the assessment incorporated high quality data and 
that all findings were scientifically sound by conducting an independent, external peer review 
process. We appreciate your coordination with Region 10, the Office of International and Tribal 
Affairs, the Office of General Counsel, the Office of Water, and the Office of Research and 
Development. 

AGENCY'S RESPONSE TO REPORT RECOMMENDATIONS 
The EPA has reviewed the recommendations of the OIG and we concur with all 
recommendations. We are providing our response to those recommendations and estimated 
completion dates . 

Agreements 

No. Recommendation High-Level Intended Corrective Estimated 
Action(s) Completion 

Date 
Incorporate in the EPA' s The Office of General Counsel/Ethics For the 2016 

1 ethics training examples of will address misuse of position in annual ethics 
misuse of position in upcoming ethics training. In training, to be 
interactions with particular, the training will include at launched in 
stakeholders related to the least one example of collaboration October 2016. 
OIG's findings in this with stakeholders and the ethical role 
report. of employees. 

2 Work with the EPA's Coordinate with OGC/Ethics for them For the next 
Designated Agency Ethics to write at least one slide to be "Working 
Official (the Principal included in mandatory tribal training Effectively with 
Deputy General Counsel) to that explains the ethical obligations of Tribal 
define appropriate and EPA employees when working with Governments" 
ethical parameters of tribal stakeholders. Training. 
assistance and include that 
in EPA' s mandatory tribal 
training. 

3 Issue a memo to Region 10 The Regional Administrator will issue January 2016 
staff emphasizing the a memo to Region 10 staff 
importance of adhering to emphasizing the importance of ethical 
the Standards of Ethical integrity in carrying out regional 
Conduct for Employees of activities, and in adhering to the 
the Executive Branch, Standards of Ethical Conduct for 
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particularly when dealing Employees of the Executive Branch, 
with external parties with particularly when dealing with 
an interest in requesting or external parties with an interest in 
petitioning the EPA to take requesting or petitioning the EPA to 
regulatory or administrative take regulatory or administrative 
action. action. 

CONTACT INFORMATION 

If you have any questions regarding this response, please contact David Allnutt, Director, Office 
of Ecosystems, Tribal and Public Affairs, EPA Region 10 at (206) 553-2581. 

Attachment 

cc: Lek Kadeli 
Principal Deputy Assistant Administrator for Management, Office of Research and 

Development 

Joel Beauvais 
Acting Deputy Assistant Administrator, Office of Water 

Avi Garbow 
General Counsel, Office of General Counsel 

Justina Fugh 
Senior Counsel for Ethics, Office of General Counsel 

Kim Farnham 
Audit Follow-up Coordinator, Region 10 

Ryan S. Humrighouse 
Audit Follow-up Coordinator, Office oflnternational & Tribal Affairs 

Charles Starrs 
Audit Follow-up Coordinator, Office of General Counsel 

Heather Cursio 
Audit Follow-up Coordinator, Office of Research and Development 

Marilyn Ramos 
Audit Follow-up Coordinator, Office of Water 

Nie Grzegozewski 
Agency Audit Follow-up Coordinator 
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Office of the Administrator 
General Counsel 
Principal Deputy General Counsel 

Distribution 

Principal Deputy Assistant Administrator for International and Tribal Affairs 
Regional Administrator, Region 10 
Agency Follow-Up Official (the CFO) 
Agency Follow-Up Coordinator 
Associate Administrator for Congressional and Intergovernmental Relations 
Associate Administrator for Public Affairs 

Appendix D 

Principal Deputy Assistant Administrator for Management, Office of Research and Development 
Deputy Assistant Administrator, Office of Water 
Senior Counsel for Ethics, Office of General Counsel 
Audit Follow-Up Coordinator, Office of General Counsel 
Audit Follow-Up Coordinator, Office oflntemational and Tribal Affairs 
Audit Follow-Up Coordinator, Office of Research and Development 
Audit Follow-Up Coordinator, Office of Water 
Audit Follow-Up Coordinator, Region 10 
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Statement of 
General Joseph W. Ralston 

before the 

Senate and House Resources Committees 
Alaska State Legislature 

March 7, 2016 

Good morning, Chairman Giessel, Chairmen Nageak and Talerico, 

and members of the Senate and House Resources Committees. Thank 

you for inviting me to testify on Secretary Cohen's independent review 

of EPA's decision-making process regarding potential mining in the 

Bristol Bay watershed. 

Let me start by saying that I have been an Alaska resident since 

1992 and spent several years at Elmendorf when I commanded the 

Alaskan Command during my career as an Air Force Officer. I fully 

understand and appreciate the complexities and the views within our 

State both pro and con regarding the Pebble Mine. 

The Secretary's review is not about the Pebble Mine, but rather the 

actions of EPA as a federal agency. Secretary Cohen and I have spent 

most of our professional lives in service of our country. For the 

Secretary - as a Congressman, Senator and Secretary of the largest 

Department in the Executive Branch - and my own 3 8 years of service 

in the Air Force; we both feel very strongly that federal agencies have an 
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obligation to act in a fair manner. This is the only way they can 

maintain the trust of the American public. 

I will summarize the basis under which the review was undertaken, 

the process used, and the findings. 

Conditions of Acceptance 

Secretary Cohen was first approached by Tom Collier and the 

Pebble Limited Partnership in Fall 2014. Pebble expressed concern 

about the fairness ofEPA's decision-making process in connection with 

EPA' s evaluation of potential mining in Bristol Bay and wanted an 

objective party to examine that concern. 

After examining a wide range of documents, including those 

obtained under FOIA, the Secretary determined that sufficient and 

legitimate questions existed as to the fairness of EPA' s process and 

agreed to undertake this review, assisted by his team at The Cohen 

Group and the law firm DLA Piper. One of the lead counselors on this 

review, Holly Butler, is here today. 

The Secretary conditioned his acceptance on complete 

independence. The Pebble Limited Partnership had no ability to edit or 

censor his views. The conclusions he drew were his and his alone. The 

Pebble Limited Partnership compensated our team according to 
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commercially standard terms, and no portion of this compensation was 

contingent upon the result or content of the report. 

The Secretary did not make a determination on whether a mine 

should be built - this is a question for engineers, scientists, and the State 

of Alaska. Nor did he comment on the legality ofEPA's preemptive use 

of Section 404( c) of the Clean Water Act - this is a question for the 

Courts and Congressional review. 

Given his substantial Executive and Legislative experience, 

Secretary Cohen felt qualified and agreed to review the process by 

which EPA assessed, and proposed restrictions to reduce, the 

environmental risks associated with potential mining in the Bristol Bay 

watershed from the perspective of a Cabinet official. 

Process of Review 

The Cohen Group team had unfettered access to and conducted a 

thorough examination of the extensive written record of more than 

42,000 documents produced by federal agencies in response to FOIA 

requests, including EPA, Fish and Wildlife Service, Army Corps of 

Engineers, and NOAA. We also reviewed documents from the State of 

Alaska, EPA' s own published record of its process, Congressional 

hearings, and the Pebble Partnership. 
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We welcomed the opportunity to speak with anyone who cared to 

share with us their perspective on this important topic, and we made 

every effort to seek out and speak with as many people representing as 

many different points of view as we could. 

Over sixty people representing all points of view on EPA' s actions 

- Pro, Against and Neutral - voluntarily spoke with the Secretary and 

our team. This included three former EPA Administrators and several 

former EPA Assistant Administrators for water from both Democratic 

and Republican Administrations, as well as members of Alaska Native 

Tribes from the Bristol Bay region, scientists (both opposed to and in 

support of the mine), former Alaska government officials, and 

representatives of the Pebble Partnership. We also visited the region, 

including the Pebble Deposit site. 

EPA, through the Justice Department, declined Secretary Cohen's 

request to making current personnel available for interviews, citing 

ongoing Congressional and ( at the time) the Inspector General inquiries 

and pending litigation. We recognized and can appreciate this decision. 

Findings 

The Pebble Deposit is a mineral deposit located in the Bristol Bay 

watershed. The deposit has been described by the Alaska Depertment of 

Natural Resources as one of the world' s largest copper resources. It is 

located on lands owned by the State of Alaska, which have been 
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specifically designated for mineral exploration and development under 

an area plan for state lands. 

The Bristol Bay watershed is largely undisturbed by significant 

development. The economy is dominated by commercial salmon fishing 

and features a Native Alaskan population that maintains a strong 

salmon-centered culture and subsistence-based lifestyle. 

Thus any regulatory authority to be exercised requires the most fair 

and appropriate process, particularly as it interacts with the State of 

Alaska, the landowner in this case. 

Here EPA did not employ the well-established Permit/NEPA 

process to evaluate potential development in the Bristol Bay watershed. 

Rather, EPA used Section 404(c) of the Clean Water Act to 

preemptively impose restrictions on potential mining in the area. 

• Because, to date, the Pebble Partnership has not submitted a permit 

application, EPA relied on hypothetical scenarios for its Bristol 

Bay Watershed Assessment ("BBWA") rather than the 

characteristics of a mine that is actually proposed to be built and 

maintained; 

• EPA failed to address important considerations that would be 

included in the Permit/NEPA Process, including meaningful 

participation by the State of Alaska and other federal government 
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agencies, mitigation and controls as proposed by the developer, 

and an array of public interest factors; 

• The Permit/NEPA Process has been used for decades and has been 

widely endorsed by environmental groups as being "Democratic at 

its core"· 
' 

• EPA relied upon the BBW A in its Proposed Determination but 

acknowledged that there were significant gaps in its assessment 

and that it was not designed to duplicate or replace the 

Permit/NEPA Process; and 

• EPA's unprecedented, preemptive use of Section 404(c) inhibited 

the involvement of two key participants: the State of Alaska and 

the Army Corps of Engineers. 

These observations informed the Secretary's conclusion that 

EPA' s application of Section 404( c) prior to the filing of a permit 

application was not fair to all stakeholders. 

The fairest and most appropriate process to evaluate 

possible development in the Pebble Deposit Area would 

use the established regulatory Permit/NEPA Process to 

assess a mine permit application, rather than using an 

assessment based upon the hypothetical mining scenarios 
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described in the BBW A as the basis for imposing 

potentially prohibitive restrictions on future mines. 

The Permit/NEPA Process is more comprehensive than the 

preemptive Section 404( c) process employed here. EPA conceded in 

comments to peer reviewers that there were gaps in its assessment that 

would be addressed during a Permit/NEPA Process. 

Here, as the Agency acknowledges, BP A initiated Section 404( c) 

in an unprecedented manner. EPA's use of Section 404(c) before a 

permit application filing exacerbated the shortcomings of the BBW A 

noted by the State of Alaska, several peer reviewers, and the Pebble 

Partnership: most notably, the use of hypothetical assumptions that may 

not accurately or fairly represent an actual project; and the failure to take 

into account mitigation and control techniques required by the State or 

that a developer might propose. Stakeholders disagree about the legality 

ofEPA's preemptive use of Section 404(c). 

An environmental impact assessment is bound to provide more 

accurate information if it analyzes a mine that will be built in accordance 

with the developer's plans, rather than a hypothetical mine plan which 

even EPA acknowledges is likely to be different from a developer­

submitted plan. This project is too important, for all stakeholders, to 

pilot a new, untested decision-making process. The fairest approach is 
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to use the well-established Permit/NEPA Process, and Secretary Cohen 

could find no valid reason why that process was not used. 

During the course of his review, statements and actions of EPA 

personnel have raised questions about EPA's motives. Although 

Secretary Cohen found many troubling questions, he did not attempt to 

reach any conclusions on these issues and instead urged those with 

subpoena power to pursue this incomplete record. 

The EPA Inspector General (IG) recently released a report of its 

investigation. The IG Report, however, addressed only one component 

of the broader process by which EPA determined it would propose 

restrictions on mining in the Pebble Deposit Area and did not address 

the fairness ofEPA's novel application of Section 404(c). 

As a result of this narrow scope, the IG Report did not provide any 

information that directly addresses Secretary Cohen's findings, 

including his central finding that the fairest and most appropriate process 

to evaluate any development in the Pebble Deposit Area would use the 

established regulatory Permit/NEPA Process to assess a mine permit 

application. The IG report left open many questions and presented an 

incomplete record in material aspects. Thus, we believe there remain 

troubling aspects that merit review by those who have the constituted 

responsibility take a deeper look - be it in Congress, the Courts, or the 

Administration. 
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This is not about Pro-Pebble or Anti-Pebble, but rather good 

governance and the actions of our federal agencies and processes by 

which they interact with their State partners and constituencies. 

How EPA conducted the process to assess potential development 

and protect our fish and our environment here in Alaska is of vital 

importance to our State, region and country. Madame Chairman, 

Chairmen N ageak and Talerico, thank you again for providing me the 

opportunity to brief your respective Committees on the results of the 

Secretary's review on this important question. 
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