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State of Alaska 

2015 Legislative Session 

Identifier: HBOOB-DHSS-SDSA-02-07-15 

Title : POWERS OF ATTORNEY 

Sponsor: HUGHES 

Requester: House Judiciary Committee 

Expenditures/Revenues 

Fiscal Note 
Bill Version: 

Fiscal Note Number: 

(H) Publ ish Date: 

CSHB B(JUD) 

2/25/2015 

Department: Department of Health and Social Services 

Appropriation : Senior and Disabilities Services 

Al location: Senior and Disabilities Services Administration 

OMS Component Number: 2663 

Note: Amounts do not include inflation unless otherwise noted below. /Thousands of Dollars) 
Included in 

FY2016 Governor's 
Appropriation FY2016 Out-Year Cost Estimates 

OPERATING EXPENDITURES 
Personal Services 
Travel 
Services 
Commodities 
Capital Outlay 
Grants & Benefits 
Miscellaneous 
Total Operating 

Fund Source (Operating Only) 

Positions I Full-time 
Part-time 
Temporary 

I Change In Revenues 

Requested 
FY 2016 

0.0 

o.o I 

Request 
FY 2016 FY 2017 FY 2018 FY 2019 FY 2020 FY 2021 

0.0 0.0 0.0 0.0 0.0 0.0 

o.ol o.o I o.o I o.ol o.o I o.oi 

Estimated SUPPLEMENTAL (FY2015) cost: 0.0 (separate supplemental appropriation required) 
(discuss reasons and fund source(s) in analysis section) 

Estimated CAPITAL (FY2016) cost: 0.0 (separate capital appropriation required) 
(discuss reasons and fund source(s) in analysis section) 

ASSOCIATED REGULATIONS 
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? no 
If yes, by what date are the regulations to be adopted, amended or repealed? 

Why this fiscal note differs from previous version: 
I Not applicable, initial version . 

Prepared By: 

Division : 

Duane Mayes Phone: 
_S_e_n-io-r -an-d'-D,-is_a_b-ili-tie_s_S_e_rv-ic_e_s _________________ Date: 

Approved By: Sarah Woods , Deputy Director Finance & Management Services Date: 

Agency: Health & Social Services 

Printed 2/2412015 Page 1 of 2 

(907)465-4874 

02/07/2015 12.00 PM 

02/07/15 

Control Code: eacHN 



r . 
CSHB 8(JUD) · Fiscal Note 1 

FISCAL NOTE ANALYS IS 

STATE OF ALASKA 
2015 LEGISLATIVE SESSION 

Analysis 

This bill will strengthen Alaska's power of attorney statute by clarifying the responsibil ities of the "agent" receiving the 
power of attorney, and by adding key definitions to statute. 

The bill will make Alaska's power of attorney statute interstate compatible by incorporating provisions of model "Uniform 
Power of Attorney Act" used by many states to regulate power of attorney issues when the agent and principal live in 
different states. 

The bill makes changes to the "statutory power of attorney form" so that the principal must expressly approve the agent's 
authority in each type of transaction, a change from the current "blanket" approval. 

The department does not anticipate additional costs as a result of this legislation . 

(Revised 12/18/2014 0M B) Page 2 of 2 

Control Code: eacHN 
HB008-0HSS -SDSA-02-07 -1 5 



State of Alaska 

2015 Legislative Session 

Identifier: HBOOS-LAW-CIV-02-05-1 5 

Title: POWERS OF ATTORNEY 

Fiscal Note 
Bill Version: 

Fiscal Note Number: 

(H) Publish Date: 

Department: Department of Law 

Appropriation : Civil Division 

CSHB 8(J UD) 

2 

2/25/2015 

Sponsor: HUGHES Allocation: Commercial and Fair Business 

Requester: (H) JUDICIARY 0MB Component Number: 2717 

Expenditures/Revenues 
Note: Amounts do not include inflation unless otherwise noted below. (Thousands of Dollars) 

Included in 
FY2016 Governor's 

Appropriation FY2016 Out-Year Cost Estimates 

OPERATING EXPENDITURES 
Personal Services 
Travel 
Services 
Commodities 
Capital Outlay 
Grants & Benefits 
Miscellaneous 
Total Operating 

Fund Source (Operating Onl 
None 
Total 

Positions 

IF,11-lime 
Part-time 
Temporary 

I Change in Revenues 

Requested 
FY 2016 

0.0 

0.0 

Request 
FY 2016 FY 2017 FY 2018 FY 2019 FY 2020 FY 2021 

0.0 0.0 0.0 0.0 0.0 0.0 

0.0 0.0 0.0 0.0 0.0 0.0 

Estimated SUPPLEMENTAL (FY2015) cost: 0.0 (separate supplemental appropriation required) 
(discuss reasons and fund source(s) in analysis section) 

Estimated CAPITAL (FY2016) cost: 0.0 (separate capital appropriation required) 
(discuss reasons and fund source(s) in analysis section) 

ASSOCIATED REGULATIONS 
Does the bill direct, or will the bill result in , regulation changes adopted by your agency? No 
If yes , by what date are the regulations to be adopted, amended or repealed? 

Why this fiscal note differs from previous version: 

Prepared By: Valerie Rose , Budget Analyst Phone: 

Division: 
_A_d_m-in- is-tr-a-tiv_e_S_e_rv- ic_e_s_D-iv-is-io_n _________________ Date: 

---------------------------Approved By: Craig W. Richards , Attorney General Date: 

Agency: Department of Law 

Printed 2124/201 5 Page 1 of 2 

(907)465-367 4 

02/05/2015 09:52 AM 

02/05/15 

Control Code : NggUB 



CSHB 8(JUD) - Fiscal Note 2 

FISCAL NOTE ANALYSIS 

STATE OF ALASKA 
2015 LEGISLATIVE SESSION 

Analysis 

HB 8 makes numerous changes to the Uniform Probate Code and the power of attorney statutes. It outlines the duties of 

agents and how agents are to act. It also adds a new chapter to Title 13 dealing with substitute decision-making 
documents, when they are valid, who may rely on these documents, and when they are to be accepted. These matters are 

not typically handled by the Department of Law but rather by private attorneys and financial advisors . 

We see no fi scal impact to the Department of Law should HB 8 become law. 

(R e11 ised 10130/201 4 0MB) Page 2 of 2 

Control Code: NggUB 
HBOOB-LAW-CIV-02-05-15 



REPRESENTATIVE 

SHELLEY HUGHES 

Transportation 

Co-Chair 
Labor and Commerce 

Vice Chair 

Unmanned Aircraft Systems Legislative Task Force 
Co-Chair 

MIiitary & Veterans' Affairs Committee 
Community & Regional Affairs Committee 

Transportation Finance Subcommittee 
Corrections Finance Subcommittee 

Fish & Game Subcommittee 

ALASKA STATE LEGISLATURE 

HousE OF REPRESENTATIVES 

District 11- Greater Palmer 

SCS CSHB 8(HSS) 
Powers of Attorney and 

Substitute Decision-Making Documents 
Version G 

Explanation of Changes 
January 25, 2016 

Session : 
State Capitol, Room 13 

Juneau, Alaska 99801-1182 
907-465-3743 

Interim : 

600 E. Railroad Ave. 
Wasilla, AK 99654 

907-376-3725 

1-800-565-3743 

Rep.Shelley.Hughes@akleg.gov 

housemajority.org/members/ShelleyHughes 
facebook.com/AKShelleyHughes 

Page 11, beginning at line 21: added additional signature verification by a notary 
"If a person other than the principal executes the signature for the principal, the person 
may not be a person who is appointed an agent in the power of attorney, and the 
following signature line and notary verification must also be completed:" 

Page 36, beginning at line 25: 
(1) Signs the power of attorney or, if the principal is physically unable to sign the power of 

attorney, directs, in the principal's conscious preens, another individual to sign the 
principal's name on the power of attorney; and 

(b) Notwithstanding AS 44.50.062(5)(A), a notary public may consider that the principal has 
signed a power of attorney if the principal is physically unable to sign the power of attorney, 
and, in the presence of the notary public, directs another individual to sign under (a)(l) of 
this section. 

Sincerely. 

( ; J; 
£.~i kt{'J /111,1/u,L/ 

Representative Shelley Hughes 
District 11 - Greater Palmer 
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WORK DRAFT WORK DRAFT 

SENATE CS FOR CS FOR HOUSE BILL NO. 8(HSS) 

IN THE LEGISLATURE OF THE STA TE OF ALASKA 

TWENTY-NINTH LEGISLATURE- SECOND SESSION 

BY THE SENA TE HEAL TH AND SOClAL SERVICES COMMITTEE 

Offered: 
Referred: 

Sponsor(s): REPRESENTATIVES HUGHES, Gruenberg 

SENA TOR Giessel 

A BILL 

FOR AN ACT ENTITLED 

WORK DRAFT 

29-LS0055\G 
Bannister 

1/20/1 6 

1 "An Act relating to powers of attorney and other substitute decision-making documents; 

2 relating to the uniform probate code; relating to notaries public; and providing for an 

3 effective date." 

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

5 * Section 1. AS 13.06.050(1) is repealed and reenacted to read: 

6 (1) "agent" means a person granted authority to act for a principal 

7 under a power of attorney or to whom an agent's authority is delegated, whether 

8 denominated an agent, attorney-in-fact, original agent, coagent, successor agent, or 

9 otherwise; 

10 * Sec. 2. AS 13 .06.050(46) is amended to read: 

11 (46) "state" means a state of the United States, the District of 

12 Columbia, the Commonwealth of Puerto Rico, the United States Virgin Islands, or a 

13 territory or insular possession subject to the jurisdiction of the United States; 

14 * Sec. 3. AS 13.06.050 is amended by adding new paragraphs to read: 

15 (57) "durable," with respect to a power of attorney, means not 

-1- SCS CSHB 8(HSS) 
New Tex t Un derlined [DELETED TEXT BRACKETED] 
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terminated by the principal's incapacity; in this paragraph, "incapacity" has the 

meaning given in AS 13.26.359; 

(58) "electronic" means relating to technology having electrical, digital, 

magnetic, wireless, optical, electromagnetic, or similar capabilities; 

(59) "power of attorney" means a writing or other record that grants 

authority to an agent to act in the place of the principal, whether or not the term 

"power of attorney" is used; 

(60) "principal" means an individual who grants authority to an agent in 

a power of attorney; 

(61) "record" means information that is inscribed on a tangible medium 

or that is stored in an electronic or other medium and is retrievable in perceivable 

form; 

(62) "sign" means, with present intent to authenticate or adopt a record, 

(A) to execute or adopt a tangible symbol; or 

(B) to attach to or logically associate with the record an 

electronic sound, symbol, or process. 

* Sec. 4. AS 13.26 is amended by adding new sections to article 5 to read : 

Sec. 13.26.326. Agent's acceptance and liability. (a) Except as otherwise 

provided in the power of attorney, a person accepts appointment as an agent under a 

power of attorney by exercising authority or performing duties as an agent or by any 

other assertion or conduct indicating acceptance. 

(b) An agent that violates a provision in AS 13.26.326 - 13.26.359 is liable to 

the principal or the principal's successors in interest for the amount required to 

(1) restore the value of the principal's property to what it would have 

been had the violation not occurred; and 

(2) reimburse the principal or the principal's successors in interest for 

the attorney fees and costs paid on the agent's behalf. 

Sec. 13.26.327. Agent's duties. (a) Notwithstanding provisions in the power of 

attorney, an agent that has accepted appointment shall 

(1) act in accordance with the principal's reasonable expectations to the 

extent actually known by the agent and, otherwise, in the principal's best interest; 

SCS CSHB 8(HSS) -2-
New Text Underlined [DELETED TEXT BRACKETED] 
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(2) act in good faith; and 

(3) act only within the scope of authority granted in the power of 

attorney. 

(b) Except as otherwise provided in the power of attorney, an agent that has 

accepted appointment shall 

(1) act loyally for the principal's benefit; 

(2) act so as not to create a conflict of interest that impairs the agent's 

ability to act impartially in the principal's best interest; 

(3) act with the care, competence, and diligence ordinarily exercised by 

agents in similar circumstances; 

( 4) keep a record of all receipts, disbursements, and transactions made 

on behalf of the principal; 

(5) cooperate with a person that has authority to make health care 

decisions for the principal to carry out the principal's reasonable expectations to the 

extent actually known by the agent and, otherwise, act in the principal's best interest; 

and 

(6) attempt to preserve the principal's estate plan, to the extent actually 

known by the agent, if preserving the plan is consistent with the principal's best 

interest based on all relevant factors, including 

(A) the value and nature of the principal's property; 

(B) the principal's foreseeable obligations and need for 

maintenance; 

(C) minimization of taxes, including income, estate, inheritance, 

generation-skipping transfer, and gift taxes; and 

(D) eligibility for a benefit, a program, or assistance under a 

statute or regulation. 

(c) An agent that acts in good faith is not liable to any beneficiary of the 

principal's estate plan for failure to preserve the plan. 

(d) An agent that acts with care, competence, and diligence for the best interest 

of the principal is not liable solely because the agent also benefits from the act or has 

an individual or conflicting interest in relation to the property or affairs of the 

-3- SCS CSHB 8(HSS) 
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principal. 

(e) If an agent is selected by the principal because of special skills or expertise 

possessed by the agent or in reliance on the agent's representation that the agent has 

special skills or expertise, the special skills or expertise must be considered in 

determining whether the agent has acted with care, competence, and diligence under 

the circumstances. 

(f) Absent a breach of duty to the principal, an agent is not liable if the value of 

the principal's property declines. 

(g) An agent that exercises authority to delegate to another person the authority 

granted by the principal or that engages another person on behalf of the principal is not 

liable for an act, error of judgment, or default of that person if the agent exercises care, 

competence, and diligence in selecting and monitoring the person. 

(h) Except as otherwise provided in the power of attorney, an agent is not 

required to disclose receipts, disbursements, or transactions conducted on behalf of the 

principal unless ordered by a court or requested by the principal, a guardian, a 

conservator, another fiduciary acting for the principal, a governmental agency having 

authority to protect the welfare of the principal, or, upon the death of the principal, the 

personal representative or successor in interest of the principal's estate. If so requested, 

within 30 days the agent shall comply with the request or provide a writing or other 

record substantiating why additional time is needed and shall comply with the request 

within an additional 30 days. 

Sec. 13.26.328. Acceptance of power of attorney. (a) A third party asked to 

accept a power of attorney may request, and rely upon, without further investigation 

(1 ) an agent's certification under penalty of perjury of any factual 

matter concerning the principal, agent, or power of attorney; 

(2) an English translation of the power of attorney if the power of 

attorney contains, in whole or in part, language other than English; and 

(3) an opinion of counsel as to any matter of law concerning the power 

of attorney if the person making the request provides in a writing or other record the 

reason for the request. 

(b) An English translation or an opinion of counsel requested under this section 

SCS CSHB 8(HSS) -4-
Ne w Text Underlined [DELETED TEXT BRACKETED] 
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must be provided at the principal's expense unless the request is made more than seven 

business days after the power of attorney is presented for acceptance. 

(c) For purposes of this section, a person that conducts activities through 

employees is without actual knowledge of a fact relating to a principal, agent, or 

power of attorney if the employee conducting the transaction involving the power of 

attorney is without actual knowledge of the fact. 

(d) Except as otherwise provided in (e) of this section, 

(1) a person shall accept an acknowledged power of attorney or request 

a certification, a translation, or an opinion of counsel under (a) of this section not later 

than seven business days after presentation of the power of attorney for acceptance; 

(2) if a person requests a certification, a translation, or an opinion of 

counsel under (a) of this section, the person shall accept the power of attorney not later 

than five business days after receipt of the certification, translation, or opinion of 

counsel; and 

(3) a person may not require an additional or different form of power of 

attorney for authority granted in the power of attorney presented. 

(e) Notwithstanding AS 13.26.357, a person is not required to accept an 

acknowledged power of attorney if 

(1) the person is not otherwise required to engage in a transaction with 

the principal in the same circumstances; 

(2) engaging in a transaction with the agent or principal in the same 

circumstances would be inconsistent with federal Jaw; 

(3) the person has actual knowledge of the termination of the agent's 

authority or of the power of attorney before exercise of the power; 

( 4) a request for a certification, a translation, or an opinion of counsel 

under (a) of this section is refused ; 

(5) the person in good faith believes that the power is not valid or that 

the agent does not have the authority to perform the act requested, whether or not a 

certification, a translation, or an opinion of counsel under (a) of this section has been 

requested or provided; or 

(6) the person makes, or has actual knowledge that another person has 

-5- SCS CSHB 8(HSS) 
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made, a report to Department of Health and Social Services or other governmental 

agency, stating a good faith belief that the principal may be subject to physical or 

financial abuse, neglect, exploitation, or abandonment by the agent or a person acting 

for or with the agent. 

(f) A person that refuses in violation of this section to accept an acknowledged 

power of attorney is subject to 

(1) a court order mandating acceptance of the power of attorney; and 

(2) liability as provided by court rules of this state for attorney fees and 

costs incurred in any action or proceeding that confirms the validity of the power of 

attorney or mandates acceptance of the power of attorney. 

Sec. 13.26.329. Termination of power of attorney; agent's resignation; 

notice. (a) Except as provided in AS 13.26.356, a power of attorney terminates when 

(1) the principal dies; 

(2) there is an incapacity of the principal, if the power of attorney is not 

durable; 

(3) the principal revokes the power of attorney; 

( 4) the power of attorney provides that it terminates; 

(5) the purpose of the power of attorney is accomplished; or 

(6) the principal revokes the agent's authority, there is an incapacity of 

the agent, the agent dies, or the agent resigns, and the power of attorney does not 

provide for another agent to act under the power of attorney. 

(b) Unless the power of attorney provides a different method for an agent's 

resignation, an agent may resign by giving notice to the principal and, if there is an 

incapacity of the principal, 

(1) to the conservator or guardian, if one has been appointed for the 

principal, and a coagent or successor agent; or 

(2) if there is no person described in (1) of this subsection, to 

(A) the principal's custodian or caregiver; 

(B) another person reasonably believed by the agent to have 

sufficient interest in the principal's welfare; or 

(C) a governmental agency having statutory authority to protect 

SCS CSHB 8(HSS) -6-
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the welfare of the principal. 

* Sec. 5. AS 13.26 is amended by adding a new section to article 5 to read: 

Sec. 13.26.331. Validity of power of attorney executed in another state. A 

power of attorney executed other than in this state is valid in this state if, when the 

power of attorney was executed, the execution complied with 

(1) the law of the jurisdiction where the power of attorney was 

executed; or 

(2) the requirements for a military power of attorney under 10 U.S.C. 

1044b, as amended. 

* Sec. 6. AS 13.26.332 is amended to read: 

Sec. 13.26.332. Statutory form power of attorney. A person who wishes to 

designate another as [ATTORNEY-IN-FACT OR] agent by a power of attorney may 

execute a statutory power of attorney set out in substantially the following form: 

GENERAL POWER OF ATTORNEY 

THE POWERS GRANTED FROM THE PRINCIPAL TO THE 

AGENT OR AGENTS IN THE FOLLOWING DOCUMENT ARE 

VERY BROAD. THEY MAY INCLUDE THE POWER TO 

DISPOSE, SELL, CONVEY, AND ENCUMBER YOUR REAL AND 

PERSONAL PROPERTY. ACCORDINGLY, THE FOLLOWING 

DOCUMENT SHOULD ONLY BE USED AFTER CAREFUL 

CONSIDERATION. IF YOU HAVE ANY QUESTIONS ABOUT 

THIS DOCUMENT, YOU SHOULD SEEK COMPETENT ADVICE. 

YOU MAY REVOKE THIS POWER OF ATTORNEY AT 

ANYTIME. 

Pursuant to AS 13.26.338 - 13.26.359 [AS 13.26.338 -

13.26.353], I, (Name of principal), of (Address of principal), do hereby 

appoint (Name and address of agent or agents), my agent(s} 

[ATTORNEY(S)-IN-FACT] to act as indicated below in my name, 

place, and stead in any way which I myself could do, if I were 

personally present, with respect to the following matters, as each of 

them is defined in AS 13.26.344, to the full extent that I am permitted 

-7- SCS CSHB 8(HSS) 
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by Jaw to act through an agent: 

MARK THE BOXES BELOW TO INDICATE THE 

POWERS YOU WANT TO GIVE YOUR AGENT OR AGENTS. 

MARK THE BOX FOR "YES" THAT IS OPPOSITE A 

CATEGORY BELOW TO GIVE YOUR AGENT OR AGENTS 

THE POWER IN THAT CATEGORY. MARK THE BOX FOR 

"NO" THAT IS OPPOSITE A CATEGORY BELOW TO 

INDICATE THAT YOU ARE NOT GIVING YOUR AGENT OR 

AGENTS THE POWER IN THAT CATEGORY. MARK A BOX 

FOR EVERY CATEGORY. IF YOU DO NOT MARK EITHER 

OF THE BOXES OPPOSITE A CATEGORY, OR IF YOU 

MARK BOTH OF THE BOXES OPPOSITE A CATEGORY, 

YOUR AGENT OR AGENTS WILL NOT HA VE THE POWER 

IN THAT CATEGORY [THE AGENT OR AGENTS YOU HAVE 

APPOINTED WILL HA VE ALL THE POWERS LISTED BELOW 

UNLESS YOU DRAW A LINE THROUGH A CATEGORY, AND 

INITIAL THE BOX OPPOSITE THAT CATEGORY]. 

YES NO 

(A) real estate transactions () u 
(B) transactions involving tangible personal 

property, chattels, and goods () u 
(C) bonds, shares, and commodities transactions () u 
(D) banking transactions () u 
(E) business operating transactions () u 
(F) insurance transactions () u 

(G) estate transactions () u 
(H) retirement plans [GIFT TRANSACTIONS] () u 
en claims and litigation () u 
(J) personal relationships and affairs () u 
(K) benefits from government programs 

and civil or military service () u 

SCS CSHB 8(HSS) -8-
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{L) records, reports, and statements () u 
(M) [DELEGATION () 

(N)] voter registration and absentee 

ballot requests () u 
.(fil [(O)] all other matters, including those 

specified as follows: () u 

GRANT OF SPECIFIC AUTHORITY {OPTIONAL) 

The agent or agents you have appointed WILL NOT have 

the power to do any of the following acts UNLESS you MARK the 

box opposite that category: 

{) create, amend, revoke, or terminate an inter vivos trust; 

() make a gift, subject to the limitations of AS 13.26.344(9) and any 

special instructions in this power of attorney; 

{) create or change a beneficiary designation; 

{) revoke a transfer on death deed made under AS 13.48; 

{) create or change rights of survivorship; 

{) delegate authority granted under the power of attorney; 

{) waive the principal's right to be a beneficiary of a joint and 

survivor annuity, including a survivor benefit under a retirement 

plan; 

{) exercise fiduciary powers that the principal has authority to 

delegate. 

IF YOU HA VE APPOINTED MORE THAN ONE AGENT, 

MARK [CHECK] ONE OF THE FOLLOWING: 

( ) Each agent may exercise the powers conferred separately, without 

the consent of any other agent. 

( ) All agents shall exercise the powers conferred jointly, with the 

consent of all other agents . 

-9- SCS CSHB 8(HSS) 
New Text Unde rlined [DELETED TEXT BRACKETED] 



L 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

WORK DRAFT WORK DRAFT 29-LS0055\G 

TO INDICATE WHEN THIS DOCUMENT SHALL 

BECOME EFFECTIVE, MARK [CHECK] ONE OF THE 

FOLLOWING: 

() This document shall become effective upon the date of my signature. 

() This document shall become effective upon the date of my 

incapacity [DISABILITY] and shall not otherwise be affected by my 

incapacity [DISABILITY]. 

IF YOU HA VE INDICATED THAT THIS DOCUMENT 

SHALL BECOME EFFECTIVE ON THE DA TE OF YOUR 

SIGNATURE, MARK [CHECK] ONE OF THE FOLLOWING: 

() This document shall not be affected by my subsequent incapacity 

[DISABILITY]. 

( ) This document shall be revoked by my subsequent incapacity 

[DISABILITY]. 

IF YOU HAVE INDICATED THAT THIS DOCUMENT 

SHALL BECOME EFFECTIVE UPON THE DA TE OF YOUR 

SIGNATURE AND WANT TO LIMIT THE TERM OF THIS 

DOCUMENT, COMPLETE THE FOLLOWING: 

This document shall only continue in effect for ____ ( ) years from 

the date of my signature. 

NOTICE OF REVOCATION OF THE POWERS GRANTED 

IN THIS DOCUMENT 

You may revoke one or more of the powers granted in this document. 

Unless otherwise provided in this document, you may revoke a specific 

power granted in this power of attorney by completing a special power 

of attorney that includes the specific power in this document that you 

want to revoke. Unless otherwise provided in this document, you may 

revoke all the powers granted in this power of attorney by completing a 

subsequent power of attorney. 

NOTICE TO THIRD PARTIES 

A third party who relies on the reasonable representations of an agent 
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[ATTORNEY-IN-FACT] as to a matter relating to a power granted by 

a properly executed statutory form power of attorney does not incur 

any liability to the principal or to the principal's heirs, assigns, or estate 

as a result of permitting the agent [ATTORNEY-IN-FACT] to exercise 

the authority granted by the power of attorney. A third party who fails 

to honor a properly executed statutory form power of attorney may be 

liable to the principal, the agent [ATTORNEY-IN-FACT], the 

principal's heirs, assigns, or estate for a civil penalty, plus damages, 

costs, and fees associated with the failure to comply with the statutory 

form power of attorney. If the power of attorney is one which becomes 

effective upon the incapacity [DISABILITY] of the principal, the 

incapacity [DISABILITY] of the principal is established by an 

affidavit, as required by law. 

IN WITNESS WHEREOF, I have hereunto signed my name 

this __ day of _____ ~ ___ _ 

Signature of Principal 

Acknowledged before me at ______________ _ 

___________ on ____________ _ 

Signature of Officer or Notary 

If a person other than the principal executes the signature for the 

principal, the person may not be a person who is appointed an 

agent in the power of attorney, and the following signature line and 

notary verification must also be completed: 

IN WITNESS WHEREOF, I have hereunto signed my name 

this day of 

Signature of person signing at the request of 

Name of Principal 

Printed name of person signing 

Form of identification of person signing 
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Acknowledged before me at 

on 

Signature of Officer or Notary 

* Sec. 7. AS 13.26.335 is amended to read: 

Sec. 13.26.335. Additional optional provisions to statutory form power of 

attorney. Each of the following provisions may be included in a statutory form power 

of attorney: 

(1) [REPEALED. 

(2)] YOU MAY DESIGNATE AN ALTERNATE 

AGENT [ATTORNEY-IN-FACT]. ANY ALTERNATE YOU 

DESIGNATE WILL BE ABLE TO EXERCISE THE SAME 

POWERS AS THE AGENT(S) YOU NAMED AT THE BEGINNING 

OF THIS DOCUMENT. IF YOU WISH TO DESIGNATE AN 

AL TERNA TE OR AL TERNA TES, COMPLETE THE FOLLOWING: 

If the agent(s) named at the beginning of this document is unable or 

unwilling to serve or continue to serve, then I appoint the following 

agent to serve with the same powers: 

First alternate or successor agent [ATTORNEY-IN-FACT] 

(Name and address of alternate) 

Second alternate or successor agent [ATTORNEY-IN-FACT] 

(Name and address of alternate) 

(3) YOU MAY NOMINATE A GUARDIAN OR 

CONSERVATOR. IF YOU WISH TO NOMINATE A GUARDIAN 

OR CONSERVATOR, COMPLETE THE FOLLOWING: 

In the event that a court decides that it is necessary to appoint a 

guardian or conservator for me, I hereby nominate (Name and address 

of person nominated) to be considered by the court for appointment to 
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serve as my guardian or conservator, or in any similar representative 

capacity. 

* Sec. 8. AS 13 .26.341 is amended to read: 

Sec. 13.26.341. Applicability of provisions of statutory form power of 

attorney. In the instrument set out in AS 13.26.332 - 13.26.335, 

(1) if the principal has appointed more than one person to act as 

[ATTORNEY-IN-FACT OR] agent and failed to mark [CHECK] whether the agents 

may act "jointly" or "severally," the agents are required to act jointly; 

(2) if the principal has failed to indicate when the instrument shall 

become effective, the instrument shall become effective upon the date of the 

principal's signature; 

(3) if the principal has indicated that the instrument shall become 

effective upon the date of the principal's signature or has failed to indicate when the 

instrument shall become effective and has failed to indicate the effect of the principal's 

subsequent incapacity [DISABILITY] on the instrument, the instrument shall be 

revoked by the subsequent incapacity [DISABILITY] of the principal; 

( 4) if the principal has failed to indicate a specific term for the 

instrument, the instrument shall continue in effect until revoked.i. 

(5) if the principal has failed to mark either of the "Yes" or "No" 

boxes opposite a category of power, or if the principal has marked both the 

"Yes" and "No" boxes opposite a category of power, the agent does not have the 

power in that category. 

* Sec. 9. AS 13.26.344(a) is amended to read: 

(a) In a statutory form power of attorney, the language conferring general 

authority with respect to real estate transactions shall be construed to mean that, as to 

an estate or interest in land of the principal, whether in the state or elsewhere, the 

principal authorizes the agent to 

(1) accept as a gift or as security for a loan, demand, buy, lease, 

receive, or otherwise acquire either ownership or possession of any estate or interest in 

land; 

(2) sell, exchange, convey, quitclaim, release, surrender, mortgage, 
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encumber, partition or consent to the partitioning, [REVOKE, CREATE OR MODIFY 

A TRUST,] grant options concerning, lease or sublet, or otherwise to dispose of, an 

estate or interest in land; 

(3) release in whole or in part, assign the whole or a part of, satisfy in 

whole or in part, and enforce a mortgage, encumbrance, lien, or other claim to land 

that exists, or is claimed to exist, in favor of the principal; 

(4) do any act of management or of conservation with respect to an 

estate or interest in land owned, or claimed to be owned, by the principal, including by 

way of illustration, but not of restriction, power to insure against any casualty, 

liability, or loss, obtain or regain possession or protect the estate or interest, pay, 

compromise, or contest taxes or assessments, or apply for refunds in connection with a 

payment, compromise, or tax, purchase supplies, hire assistance of labor, and make 

repairs or alterations in the structures or land; 

(5) use, develop, modify, alter, replace, remove, erect, or install 

structures or other improvements on land in which the principal has, or claims to have, 

an estate or interest; 

(6) demand, receive, or obtain money or any other thing of value to 

which the principal is, or may become, or may claim to be entitled as the proceeds of 

an interest in land or of one or more of the transactions enumerated in this subsection; 

conserve, invest, disburse, or use anything so received for purposes enumerated in this 

subsection; and reimburse the agent for an expenditure properly made in the execution 

of the powers conferred by the statutory form power of attorney; 

(7) participate in any reorganization with respect to real property and 

receive and hold any shares of stock or instrument of similar character received under 

a plan of reorganization, and act with respect to a plan of reorganization, including by 

way of illustration, but not of restriction, power to sell or otherwise to dispose of 

shares, to exercise or to sell an option, conversion, or similar right, and to vote in 

person by the granting of a proxy; 

(8) agree and contract, in any manner, and with any person and on any 

terms that the agent may select, for the accomplishment of any of the purposes 

enumerated in this subsection, and perform, rescind, reform, release, or modify an 
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agreement or contract made by or on behalf of the principal; 

(9) execute, acknowledge, seal, and deliver a deed, [REVOCATION, 

DECLARATION OR MODIFICATION OF TRUST,] mortgage, lease, notice, check, 

or other instrument that the agent considers useful for the accomplishment of any of 

the purposes enumerated in this subsection; 

(10) prosecute, defend, submit to arbitration, settle, and propose or 

accept a compromise with respect to, a claim existing in favor of, or against, the 

principal based on or involving a real estate transaction or intervene in any related 

action; 

(11) hire, discharge, and compensate an attorney, accountant, expert 

witness, or assistant when the agent considers that action to be desirable for the proper 

execution of a power described in this subsection, and for the keeping of records about 

that action; and 

(12) do any other act or acts that the principal can do through an agent 

with respect to any estate or interest in land . 

* Sec. 10. AS 13 .26.344(b) is amended to read: 

(b) In a statutory form power of attorney, the language conferring general 

authority with respect to tangible personal property, chattels, and goods transactions 

shall be construed to mean that, as to tangible personal property, chattels, or goods 

owned by the principal, whether located in the state or elsewhere, the principal 

authorizes the agent to 

(1) accept as a gift, or as a security for a loan, reject, demand, buy, 

receive, or otherwise acquire either ownership or possession of chattels or goods or an 

interest in the tangible personal property, chattels, or goods; 

(2) sell, exchange, convey, release, surrender, mortgage, encumber, 

pledge, hypothecate, pawn, [REVOKE, CREATE, OR MODIFY A TRUST,] grant 

options concerning, lease or sublet to others, or otherwise dispose of tangible personal 

property, chattels, or goods or an interest in them; 

(3) release in whole or in part, assign the whole or a part of, satisfy in 

whole or in part, and enforce a mortgage, encumbrance, lien, or other claim that exists, 

or is claimed to ex ist, in favor of the principal with respect to any tangible personal 
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property, chattels, or goods or an interest in them; 

(4) do any act of management or of conservation with respect to any 

tangible personal property, chattels, or goods or to an interest in any tangible personal 

property, chattels, or goods owned, or claimed to be owned, by the principal, including 

by way of illustration, but not of restriction, power to insure against any casualty, 

liability, or loss, obtain or regain possession, or protect the tangible personal property, 

chattels, or goods or an interest in them, pay, compromise, or contest taxes or 

assessments, apply for refunds in connection with a payment, compromise, or tax, 

move from place to place, store for hire or on a gratuitous bailment, use, alter, and 

make repairs or alterations of any tangible personal property, chattels, or goods, or an 

interest in them ; 

(5) demand, receive, and obtain money or any other thing of value to 

which the principal is, or may become, or may claim to be, entitled as the proceeds of 

any tangible personal property, chattels, or goods or of an interest in them, or of one or 

more of the transactions enumerated in this subsection, conserve, invest, disburse, or 

use anything so received for purposes enumerated in this subsection, and reimburse 

the agent for any expenditures properly made in the execution of the powers conferred 

by the power of attorney; 

(6) agree and contract, in any manner, and with any person and on any 

terms that the agent may select, for the accomplishment of the purposes enumerated in 

this subsection, and perform, rescind, reform, release, or modify any agreement or 

contract or any other similar agreement or contract made by or on behalf of the 

principa l; 

(7) execute, acknowledge, seal, and deliver a conveyance, 

[REVOCATION, DECLARATION OR MODIFICATION OF TRUST,] mortgage, 

lease, notice, check or other instrument that the agent considers useful for the 

accomplishment of the purposes enumerated in this subsection; 

(8) prosecute, defend, submit to arbitration, settle, and propose or 

accept a compromise with respect to, a claim existing in favor of, or against, the 

principal based on or involving a transaction involving tangible personal property, 

chattels, or goods, or intervene in an action or proceeding; 
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(9) hire, discharge, and compensate an attorney, accountant, expert 

witness, or assistant when the agent considers the action to be desirable to the proper 

execution of a power described in this subsection, and for the keeping of records about 

that action; 

( 10) do any other act or acts that the principal can do through an agent 

with respect to any chattels or goods or interest in any tangible personal property, 

chattels, or goods. 

* Sec. 11. AS 13 .26.344(c) is amended to read: 

(c) In a statutory form power of attorney, the language conferring general 

authority with respect to bonds, shares, and commodities transactions shall be 

construed to mean that, with respect to a bond, share, or commodity of the principal, 

whether in the state or elsewhere, the principal authorizes the agent to 

(1) accept as a gift, or as a security for a loan, reject, demand, buy, 

receive, or otherwise acquire either ownership or possession of, a bond, share, or 

instrument of similar character including, by way of illustration, but not of restriction, 

stock in a corporation organized under 43 U .S.C. 1601 et seq. (Alaska Native Claims 

Settlement Act), commodity interest, or an instrument with respect to a bond, share, or 

instruments of similar character, together with the interest, dividends, proceeds, or 

other distributions connected with a bond, share, or instrument of a similar character; 

(2) sell , exchange, transfer, release, surrender, hypothecate, pledge, 

[REVOKE, CREA TE, OR MODIFY A TRUST,] grant options concerning, loan, trade 

in, or otherwise dispose of a bond, share, instrument of similar character, commodity 

interest, or a related instrument; 

(3) release, assign the whole or part of, satisfy in whole or in part, and 

enforce a pledge, encumbrance, lien, or other claim as to a bond, share, instrument of 

similar character, commodity interest, or a related interest, when the pledge, 

encumbrance, lien, or other claim is owned, or claimed to be owned, by the principal ; 

(4) do any act of management or of conservation with respect to a 

bond, share, instrument of similar character, commodity interest, or a related 

instrument, owned or claimed to be owned by the principal or in which the principal 

has or claims to have an interest, including by way of illustration, but not of 
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restriction, power to insure against a casualty, liability, or loss, obtain or regain 

possession or protect the principal's interest, pay, compromise, or contest taxes or 

assessments, apply for a refund in connection with a payment, compromise, or tax, 

consent to and participate in a reorganization, recapitalization, liquidation, merger, 

consolidation, sale or lease or other change in or revival of a corporation or other 

association, or in the financial structure of a corporation or other association, or in the 

priorities, voting rights, or other special rights with respect to a corporation or 

association, become a depositor with a protective, reorganization or similar committee 

of the bond, share, other instrument of similar character, commodity interest or a 

related instrument, belonging to the principal, make a payment reasonably incident to 

them, and exercise or sell an option, conversion, or similar right, or vote in person or 

by the granting of a proxy for the accomplishment of the purposes enumerated in this 

subsection; 

(5) carry in the name of a nominee selected by the agent evidence of 

the ownership of a bond, share, other instrument of similar character, commodity 

interest, or related instrument belonging to the principal ; 

(6) employ, in any way believed to be desirable by the agent, a bond, 

share, other instrument of similar character, commodity interest, or a related 

instrument, in which the principal has or claims to have an interest, for the protection 

or continued operation of a speculative or margin transaction personally begun or 

personally guaranteed, in whole or in part, by the principal ; 

(7) demand, receive, or obtain money or any other thing of value to 

which the principal is, or may claim to be, entitled as the proceeds of an interest in a 

bond, share, other instrument of similar character, commodity interest or a related 

instrument, or of one or more of the transactions enumerated in this subsection, 

conserve, invest, disburse, or use anything so received for purposes enumerated in this 

subsection; and reimburse the agent for an expenditure properly made in the execution 

of the powers conferred by the statutory form power of attorney; 

(8) agree and contract, in any manner, and with a broker or other 

person, and on terms that the agent may select, for the accomplishment of the purposes 

enumerated in this subsection, and perform, rescind, reform, release, or modify the 
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agreement or contract or other similar agreement made by or on behalf of the 

principal; 

(9) execute, acknowledge, seal, and deliver a consent, agreement, 

authorization, assignment, [REVOCATION, DECLARATION OR MODIFICATION 

OF TRUST,] notice, waiver of notice, check, or other instrument that the agent 

considers useful for the accomplishment of the purposes enumerated in this 

subsection; 

(I 0) execute, acknowledge and file a report or certificate required by 

law or regulation; 

(11) prosecute, defend, submit to arbitration, settle, and propose or 

accept a compromise with respect to, a claim existing in favor of, or against, the 

principal based on or involving a bond, share, or commodity transactions, or intervene 

in a related action or proceeding; 

(12) hire, discharge, and compensate an attorney, accountant, expert 

witness, or assistant when the agent considers that action to be desirable for the proper 

execution of the powers described in this subsection, and for the keeping of records 

about that action; and 

(13) do any other act or acts that the principal can do through an agent, 

with respect to an interest in a bond, share, or other instrument of similar character, 

commodity, or instrument with respect to a commodity. 

* Sec. 12. AS 13.26.344(d) is amended to read: 

( d) In a statutory form power of attorney, the language conferring general 

authority with respect to banking transactions shall be construed to mean that, as to a 

banking transaction engaged in by the principal, whether in the state or elsewhere, the 

principal authorizes the agent to 

(I) continue, modify, or terminate a deposit account or other banking 

arrangement made by or on the behalf of the principal before the execution of the 

power of attorney; 

(2) open, either in the name of the agent alone or in the name of the 

principal alone, or in both their names jointly, a deposit account of any type in a 

financial institution selected by the agent, hire a safe deposit box or vault space, and 
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enter into contracts for the procuring of other services made available by the 

institution that the agent considers desirable; 

(3) make, sign, and deliver checks or drafts for any purpose, and 

withdraw funds or property of the principal deposited with or left in the custody of a 

financial institution, wherever located, either before or after the execution of the 

power of attorney; 

(4) prepare financial statements concerning the assets and liabilities or 

income and expenses of the principal, and deliver the statements to a financial 

institution or person whom the agent believes to be reasonably entitled to them; 

(5) receive statements, vouchers, notices, or other documents from a 

financial institution and act with respect to them ; 

(6) have free access to a safe deposit box or vault to which the principal 

would have access if personally present; 

(7) borrow money as the agent may determine, give security out of the 

assets of the principal as the agent considers necessary for the borrowing, and pay, 

renew, or extend the time of payment of a financial institution by any other procedure 

made available by the institution; 

(8) make, assign, endorse, discount, guarantee, use, and negotiate 

promissory notes, bills of exchange, checks, drafts, credit and debit cards, electronic 

transaction authorizations, or other negotiable or nonnegotiable paper of the 

principal, or payable to the principal or to the principal's order, receive the cash or 

other proceeds of them; and accept any bill of exchange or draft drawn by any person 

upon the principal, and pay it when due; 

(9) receive for the principal and deal in and with a negotiable or 

nonnegotiable instrument in which the principal has or claims to have an interest; 

(10) apply for and receive letters of credit or traveler's checks from a 

banker or banking institution selected by the agent, giving indemnity or other 

agreements in connection with the applications or receipts that the agent considers 

desirable or necessary; 

(11) consent to an extension in the time of payment with respect to 

commercial paper or a banking transaction in which the principal has an interest or by 
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which the principal is, or might be, affected in any way; 

(12) pay, compromise, or contest taxes or assessments and apply for 

refunds in connection with the payment, compromise, or contest; 

(13) demand, receive, or obtain money or any other thing of value to 

which the principal is, or may become, or may claim to be entitled as the proceeds of 

any banking transaction conducted by the principal or by the agent in the execution of 

the powers described in this subsection, or partly by the principal and partly by the 

agent; conserve, invest, disburse, or use anything received for purposes enumerated in 

this subsection, and reimburse the agent for an expenditure properly made in the 

execution of the powers conferred by the statutory form power of attorney; 

(14) execute, acknowledge, seal, and deliver an instrument, in the name 

of the principal or otherwise, that the agent considers useful for the accomplishment of 

a purpose enumerated in this subsection; 

(15) prosecute, defend, submit to arbitration, settle, and propose or 

accept a compromise with respect to, a claim existing in favor of, or against, the 

principal based on or involving a banking transaction, or intervene in an action or 

proceeding relating to a banking transaction; 

(16) hire, discharge, and compensate an attorney, accountant, expert 

witness, or assistant when the agent considers that the action is desirable for the proper 

execution of the powers described in this subsection, and for the keeping of records 

about that action; and 

(17) do any other act or acts that the principal can do through an agent 

in connection with a banking transaction that does or might in any way affect the 

financial or other interests of the principal. 

* Sec. 13. AS 13 .26.344(e) is amended to read : 

(e) In a statutory form power of attorney, the language conferring general 

authority with respect to business operating transactions shall be construed to mean 

that, with respect to a business in which the principal has an interest, whether in the 

state or elsewhere, the principal authorizes the agent 

(1) to the extent that an agent is permitted by Jaw to act for a principal, 

to discharge and perform any duty or liability and exercise any right, power, privilege, 
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or option that the principal has, or claims to have, under a contract of partnership, 

whether as a general or special partner, enforce the terms of the partnership agreement 

for the protection of the principal that the agent considers desirable or necessary, and 

defend, submit to arbitration, settle, or compromise an action to which the principal is 

a party because of membership in a partnership; 

(2) to exercise in person or by proxy or enforce a right, power, 

privilege, or option that the principal has as the holder of a bond, share, or other 

instrument of similar character, and defend, submit to arbitration, settle, or 

compromise an action to which the principal is a party because of a bond, share, or 

other instrument of similar character; 

(3) with respect to a business enterprise that is owned solely by the 

principal, to 

(A) continue, modify, renegotiate, extend and terminate a 

contractual arrangement made with a person, firm , association, or corporation 

by or on behalf of the principal; 

(B) determine the policy of the enterprise as to the location of 

the site or sites to be used for its operation, the nature and extent of the 

business to be undertaken by it, the methods of manufacturing, selling, 

merchandising, financing, accounting, and advertising to be employed in its 

operation, the amount and types of insurance to be carried, the mode of 

securing compensation and dealing with accountants, attorneys, and employees 

required for its operation, agree and contract, in any manner, and with any 

person and on any terms, that the agent considers desirable or necessary to 

carry out any or all of the decisions of the agent as to policy, and perform, 

rescind, reform, release, or modify an agreement or contract or any other 

similar agreement or contract made by or on behalf of the principal; 

(C) change the name or form of organization under which the 

business is operated and enter into a partnership agreement with others or 

organize a corporation to take over the operation of the business, or any part of 

it, that the agent considers desirable or necessary; 

(D) demand and receive all money that is or may become due to 
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the principal, or that may be claimed by the principal or on the principal's 

behalf, in the operation of the enterprise, and control and disburse the funds in 

the operation of the enterprise in any way that the agent considers desirable or 

necessary, and engage in banking transactions that the agent considers 

desirable or necessary to carry out the execution of the powers of the agent 

described in this subparagraph; 

( 4) to prepare, sign, file, and deliver all reports, compilations of 

information, returns, and other papers with respect to a business operating transaction 

of the principal that is required by a government agency or that the agent considers 

desirable or necessary for any purpose, and make any payments w ith respect to the 

agency; 

(5) to pay, compromise, or contest taxes or assessments and do any act 

or acts that the agent considers desirable or necessary to protect the principal from 

illegal or unnecessary taxation, fines , penalties, or assessments in connection with the 

business operations; 

(6) to demand, receive, or obtain money or any other thing of value to 

which the principal is or may claim to be entitled as the proceeds of a business 

operation of the principal, conserve, invest, disburse, and use anything so received for 

purposes enumerated in this subsection, and reimburse the agent for expenditures 

properly made in the execution of the powers conferred by the statutory form power of 

attorney; 

(7) to execute, acknowledge, seal, and deliver a deed, assignment, 

mortgage, lease, notice, consent, agreement, authorization check, or other instrument 

that the agent considers useful for the accomplishment of any of the purposes 

enumerated in this subsection; 

(8) to prosecute, defend, submit to arbitration, settle, and propose or 

accept a compromise with respect to, a claim existing in favor of, or against, the 

principal based on or involving a business operating transaction or intervene in a 

related action; 

(9) to hire, discharge, and compensate an attorney, accountant, expert 

witness, or assistant when the agent reasonably believes that the act ion is desirable for 
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the proper execution of the powers described in this subsection, and for the keeping of 

records about that action; 

(10) to operate, buy, sell, enlarge, reduce, or terminate an 

ownership interest; 

{11) to put additional capital into an entity or business in which the 

principal has an interest; 

{12) to join in a plan of reorganization, consolidation, conversion, 

domestication, or merger of the entity or business; 

(13) to sell or liquidate all or part of an entity or business; and 

(14) to establish the value of an entity or business under a buy-out 

agreement to which the principal is a party; and 

{15) to [AND (10)] do any other act or acts that the principal can do 

through an agent in connection with a business operated by the principal that the agent 

considers desirable or necessary for the furtherance or protection of the interests of the 

principal. 

* Sec. 14. AS 13.26.344(f) is amended to read: 

(f) In a statutory form power of attorney, the language conferring general 

authority with respect to insurance transactions shall be construed to mean that, as to a 

contract of insurance in which the principal has an interest, whether in the state or 

elsewhere, the principal authorizes the agent to 

(1) continue, pay the premium or assessment on, modify, rescind, 

release, or terminate any contract of life, accident, health, disability, or liability 

insurance, or any combination of insurance, procured by or on behalf of the principal 

before the creation of the agency that insures either the principal or any other person 

without regard to whether the principal is or is not a beneficiary under the insurance 

coverage; 

(2) procure new, different, or additional contracts on the life of the 

principal or protecting the principal with respect to ill health, disability, accident, or 

liability of any sort, select the amount, the type of insurance contract, and the mode of 

payment under each policy, pay the premium or assessment on, modify, rescind, 

release, or terminate a contract so procured by the agent; and designate the beneficiary 
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of the contract of insurance, except that the agent cannot be the beneficiary unless the 

agent is spouse, child, grandchild, parent, brother, or sister of the principal; 

(3) apply for and receive a loan on the security of the contract of 

insurance, whether for the payment of a premium or for the procuring of cash; 

surrender and receive the cash surrender value; exercise an election as to beneficiary 

or mode of payment, change the manner of paying premiums, change or convert the 

type of insurance contract with respect to any insurance that the principal has, or 

claims to have, as to any power described in this subsection; and change the 

beneficiary of a contract of insurance, except that the agent cannot be the new 

beneficiary unless the agent is spouse, child, grandchild, parent, brother, or sister of 

the principal; 

(4) demand, receive, or obtain money or any other thing of value to 

which the principal is, or may become, or may claim to be entitled as the proceeds of a 

contract of insurance or of one or more of the transactions enumerated in this 

subsection; conserve, invest, disburse, or use anything received for purposes 

enumerated in this subsection and reimburse the agent for expenditures properly made 

in the execution of the powers conferred by the statutory form power of attorney; 

(5) apply for and procure available government aid in the guaranteeing 

or paying of premiums of a contract of insurance on the life of the principal; 

(6) sell, assign, hypothecate, borrow upon, or pledge the interest of the 

principal in any contract of insurance; 

(7) pay, from the proceeds of an insurance contract or otherwise, 

compromise, or contest, and apply for refunds in connection with, a tax or assessment 

levied by a taxing authority with respect to a contract of insurance or the proceeds of 

or liability accruing by reason of a tax or assessment; 

(8) agree and contract, in any manner and with any person and on any 

terms that the agent may select, for the accomplishment of the purposes enumerated in 

this subsection, and perform, rescind, reform, release, or modify any agreement or 

contract; 

(9) execute, acknowledge, seal, and deliver any consent, demand, 

request, application, agreement, indemnity, authorization, assignment, pledge, notice, 
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check, receipt, waiver, or other instrument that the agent considers useful for the 

accomplishment of a purpose enumerated in this subsection; 

(10) continue, procure, pay the premium or assessment on, modify, 

rescind, release, terminate, or otherwise deal with any contract of insurance, other than 

those enumerated in (1) and (2) of this subsection, or any combination of insurance; 

and do any act with respect to the contract or with respect to its proceeds or 

enforcement that the agent considers desirable or necessary for the promotion or 

protection of the interests of the principal; 

(11) prosecute, defend, submit to arbitration, settle, and propose or 

accept a compromise with respect to a claim existing in favor of, or against, the 

principal based on or involving an insurance transaction, or intervene in an action 

relating to an insurance transaction; 

(12) hire, discharge, and compensate an attorney, accountant, expert 

witness, or assistant when the agent considers the action to be desirable for the proper 

execution of a power described in this subsection, and for the keeping of records about 

that action; [AND] 

(13) exercise investment powers available under a contract of 

insurance or annuity; and 

.(ill do any other act or acts that the principal can do through an agent 

in connection with procuring, supervising, managing, modifying, enforcing, and 

terminating contracts of insurance in which the principal is the insured or has an 

interest. 

* Sec. 15. AS 13.26.344(h) is repealed and reenacted to read : 

(h) In a statutory form power of attorney, the language conferring authority 

with respect to retirement plans shall be construed to mean that the principal 

authorizes the agent to 

(1) select the form and timing of payments under a retirement plan and 

withdraw benefits from a plan; 

(2) make a rollover, including a direct trustee-to-trustee rollover, of 

benefits from one retirement plan to another; 

(3) establish a retirement plan in the principal's name; 
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(4) make contributions to a retirement plan; 

(5) exercise investment powers available under a retirement plan; and 

(6) borrow from, sell assets to, or purchase assets from a retirement 

* Sec. 16. AS 13 .26.3440) is amended to read: 

U) In a statutory form power of attorney, the language conferring general 

authority with respect to personal relationships is neither dependent on, nor limited 

by, authority that an agent may or may not have with respect to gifts under 

AS 13.26.326 - 13.26.359, and shall be construed to mean that, as to real and personal 

property owned by the principal, whether in the state or elsewhere, the principal 

authorizes the agent to 

(1) do all acts necessary to maintain the customary standard of living of 

the spouse, children, [AND] other dependents of the principal, whether living when 

the power of attorney is executed or later born, and individuals whom the 

principal has customarily supported or indicated the intent to support, including 

by way of illustration and not by way of restriction, power to provide living quarters 

by purchase, !!x, lease, or by other contract, or by any payment of the operating costs, 

including interest, amortization payments, repairs, and taxes, of premises owned by 

the principal and occupied by the principal's family or dependents, to provide normal 

domestic help for the operation of the household, to provide usual vacations and usual 

travel expenses, to provide usual educational facilities , [AND] to provide funds for all 

the current living costs of the spouse, children, and other dependents, including, 

among other things, shelter, clothing, food, and incidentals, and to make periodic 

payments of child support and other family maintenance required by a court or 

governmental agency or an agreement to which the principal is a party; 

(2) provide, whenever necessary, medical , dental, and surgical care, 

hospitalization, and custodial care for the spouse, children, and other dependents of the 

principal ; 

(3) continue whatever provision has been made by the principal for the 

principal's spouse, children, and other dependents, with respect to automobiles, or 

other means of transportation, including by way of illustration, but not by way of 
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restriction, power to license, insure, and replace automobiles owned by the principal 

and customarily used by the spouse, children, or other dependents of the principal; 

(4) continue whatever charge accounts have been opened for the 

convenience of the principal's spouse, children, or other dependents, open any new 

accounts that the agent considers desirable to accomplish the purposes enumerated in 

this subsection, and pay the items charged on these accounts by a person authorized or 

permitted by the principal to make the charges; 

(5) continue the discharge of any services or duties assumed by the 

principal to a parent, relative, or friend of the principal; 

(6) supervise, enforce, defend, or settle any claim by or against the 

principal arising out of property damages or personal injuries suffered by or caused by 

the principal, or under any circumstance that the resulting loss will or may fall on the 

principal; 

(7) continue payments incidental to the membership or affiliation of the 

principal in a church, club, society, order, or other organization, or continue 

contributions to the organization; 

(8) demand, receive, or obtain money or any other thing of value to 

which the principal is or may become or may claim to be entitled as remuneration for 

services performed, or as a stock dividend or distribution, or as interest or principal 

upon indebtedness, or as a periodic distribution of profits from any partnership or 

business in which the principal has or claims an interest, and endorse, collect, or 

otherwise realize upon an instrument for the payment received; 

(9) prepare, execute, and file all tax, social security, unemployment 

insurance, and information returns required by the laws of the United States or of any 

state or subdivision, or of any foreign government; prepare, execute, and file all other 

papers and instruments that the agent considers desirable or necessary for the 

safeguarding of the principal against excess or illegal taxation or against penalties 

imposed for claimed violation of a law or regulation; and pay, compromise, or contest 

or apply for refunds in connection with a tax or assessment for which the principal is 

or may be liable; 

(10) use an asset of the principal to perform a power enumerated in this 
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subsection, including by way of illustration and not by way of restriction, power to 

draw money by check or otherwise from a bank deposit of the principal, to sell land or 

a chattel, bond, share, commodity interest, or other asset of the principal, to borrow 

money, and to pledge as security for the loan any asset, including insurance, that 

belongs to the principal; 

(11) execute, acknowledge, verify, seal, file, and deliver an application, 

consent, petition, notice, release, waiver, agreement, or other instrument that the agent 

considers useful to accomplish a purpose enumerated in this subsection; 

(12) prosecute, defend, submit to arbitration, settle, and propose or 

accept a compromise with respect to a claim existing in favor of, or against, the 

principal based on or involving a transaction enumerated in this subsection, or 

intervene in any action or proceeding related to a transaction; 

(13) hire, discharge, and compensate an attorney, accountant, expert 

witness, or assistant when the agent considers the action to be desirable for the proper 

execution of any of the powers described in this subsection, and for the keeping of 

records, about that action ; [AND] 

(14) do any other act or acts that the principal can do through an agent, 

for the welfare of the spouse, children, or dependents of the principal or for the 

preservation and maintenance of the other personal relationships of the principal to a 

parent, relative, friend, or organization; and 

(15) act as the principal's personal representative under 42 U.S.C. 

1320d (Health Insurance Portability and Accountability Act and secs. 1171 -

1179, Social Security Act), as amended, and applicable regulations, in making 

decisions related to the past, present, or future payment for the provision of 

health care consented to by the principal or anyone authorized under the law of 

this state to consent to health care on behalf of the principal. 

* Sec.17. AS 13.26.344(k) is amended to read: 

(k) In a statutory form power of attorney, the language conferring general 

authority with respect to benefits from government programs or civil or [AND] 

military service shall be construed to mean that, whether the benefits from the 

government programs or civil or military service have accrued to the principal in the 
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state or elsewhere, the principal authorizes the agent to 

(1) prepare and execute vouchers, applications, requests, forms, and 

other legal documents in the name of the principal for all benefits, bonuses, dividends, 

allowances, and reimbursements payable under any government program or military 

service of the United States, a state, or a subdivision, including allowances and 

reimbursements for transportation of the individuals described in (j)(l) of this 

section, and for shipment of their household effects, and receive, endorse, and 

collect the proceeds of a check payable to the order of the principal drawn on the 

treasurer or other fiscal officer or depositary of the United States, a state, or a 

subdivision; 

(2) take possession and order the removal and shipment of property of 

the principal from any post, warehouse, depot, dock, or other place or storage or 

safekeeping and execute and deliver any release, voucher, receipt, bill of lading, 

shipping ticket, certificate, or other instrument that the agent considers desirable or 

necessary for that purpose; 

(3) prepare, file, and prosecute the claim of the principal to any benefit 

or assistance to which the principal is, or claims to be, entitled under the provisions of 

a statute or regulation of the United States, a state, or a subdivision; 

(4) receive the financial proceeds of a claim of the type described in 

this subsection; conserve, invest, disburse or use anything received for purposes 

enumerated in this subsection; and reimburse the agent for expenditures properly made 

in the execution of the powers conferred by the statutory form power of attorney; 

(5) prosecute, defend, submit to arbitration, settle, and propose or 

accept a compromise with respect to a claim existing in favor of, or against, the 

principal based on or involving a benefit from a government program or military 

service, or intervene in an action relating to a claim; 

(6) hire, discharge, or compensate an attorney, accountant, expert 

witness, or assistant when the agent considers that action to be desirable for the proper 

execution of any of the powers described in this subsection; [AND] 

(7) enroll in, apply for, select, reject, change, amend, or 

discontinue, on the principal's behalf, a benefit or program; and 
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.(fil do any other act or acts that the principal can do through an agent, 

and that [WHICH] the agent considers desirable or necessary to assure to the principal 

and to the dependents of the principal [,] the maximum possible benefit from the 

government programs or civil or military service of the United States, a state, or a 

subdivision. 

* Sec. 18. AS 13.26.344 is amended by adding a new subsection to read: 

(q) In a statutory form power of attorney, unless the power of attorney 

otherwise provides, the language conferring specific authority with respect to gift 

transactions shall be construed to mean that the principal authorizes the agent only 

(1) to make a gift of the principal's property only as the agent 

determines is consistent with the principal's objectives if actually known by the agent 

and, if unknown, as the agent determines is consistent with the principal's best interest 

based on all relevant factors, including 

(A) the value and nature of the principal's property; 

(B) the principal's foreseeable obligations and need for 

maintenance; 

(C) minimization of taxes, including income, estate, inheritance, 

generation-skipping transfer, and gift taxes; 

(D) eligibility for a benefit, a program, or assistance under a 

statute or regulation; and 

(E) the principal's personal history of making or joining in 

making gifts; 

(2) subject to (1) of this subsection, to make outright to, or for the 

benefit of, a person, a gift of any of the principal's property, including by the exercise 

of a presently exercisable general power of appointment held by the principal, in an 

amount for each donee not to exceed the annual dollar limits of the federal gift tax 

exclusion under 26 U.S.C. 2503(b) (Internal Revenue Code), as amended; without 

regard to whether the federal gift tax exclusion applies to the gift, or if the principal's 

spouse agrees to consent to a split gift under 26 U.S .C. 2513 (Internal Revenue Code), 

as amended, in an amount for each donee not to exceed twice the annual federal gift 

tax exclusion limit; in this paragraph, "presently exercisable general power of 
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appointment," with respect to property or a property interest subject to a power of 

appointment, means power exercisable at the time in question to vest absolute 

ownership in the principal individually, the principal's estate, the principal's creditors, 

or the creditors of the principal's estate; the term includes a power of appointment not 

exercisable until the occurrence of a specified event, the satisfaction of an 

ascertainable standard, or the passage of a specified period only after the occurrence of 

the specified event, the satisfaction of the ascertainable standard, or the passage of the 

specified period; the term does not include a power exercisable in a fiduciary capacity 

or only by will; and 

(3) subject to (1) of this subsection, to consent, under 26 U.S.C. 2513 

(Internal Revenue Code), as amended, to the splitting of a gift made by the principal's 

spouse in an amount for each donee not to exceed the aggregate annual gift tax 

exclusions for both spouses. 

* Sec. 19. AS 13 .26.347 is amended to read: 

Sec. 13.26.347. Validity of modified statutory form power of attorney. A 

power of attorney that satisfies the requirements of AS 13.26.332 - 13.26.344 is not 

prevented from being a statutory form power of attorney by the fact that it also 

contains additional language that 

(1) eliminates from the power of attorney one or more of the powers 

enumerated in one or more of the subsections of AS 13 .26.344 with respect to a 

section of the statutory form power of attorney that is not eliminated by the principal ; 

(2) supplements one or more of the powers enumerated in one or more 

of the subsections of AS 13 .26.344 with respect to a section of the statutory form 

power of attorney that is not eliminated by the principal by specifically listing 

additional powers of the agent; [OR] 

(3) makes an additional provision that is not substantially inconsistent 

with the other provisions of the statutory form power of attorney; or 

(4) relieves an agent of liability for breach of a duty under 

AS 13.26.327, except to the extent the provision 

(A) relieves the agent of liability for breach of duty 

committed dishonestly, with an improper motive, or with reckless 
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indifference to the purposes of the power of attorney or the best interest of 

the principal; or 

(B) was inserted as a result of an abuse of a confidential or 

fiduciary relationship with the principal. 

* Sec. 20. AS 13.26.350 is amended to read: 

Sec. 13.26.350. When statutory form power of attorney is not affected by 

incapacity [DISABILITY OR INCOMPETENCE] of principal. (a) The 

subsequent incapacity [DISABILITY OR INCOMPETENCE] of a principal does not 

revoke or terminate the authority of an agent [ATTORNEY-IN-FACT] who acts 

under a power of attorney in a writing executed by a principal if the writing contains 

the words "This power of attorney shall become effective upon the incapacity 

[DISABILITY] of the principal," or contains the words "This power of attorney shall 

not be affected by the subsequent incapacity [DISABILITY] of the principal," or 

words substantially similar showing the intent of the principal that the authority 

conferred shall be exercisable notwithstanding the principal's subsequent incapacity 

[DISABILITY, INCOMPETENCE,] or uncertainty as to whether the principal is dead 

or alive. 

(b) An act done by an agent [ATTORNEY-IN-FACT] under a power granted 

in a power of attorney under AS 13.26.332 - 13.26.344 during a period of incapacity 

[DISABILITY, INCOMPETENCE,] or uncertainty as to whether the principal is dead 

or alive has the same effect and enures to the benefit of and binds a principal and the 

principal's distributees, devisees, legatees, and personal representatives as if there 

were no incapacity of the principal [WERE COMPETENT AND NOT DISABLED]. 

If a conservator is later appointed for the principal, during the continuance of the 

appointment, the agent is accountable to the conservator as well as to the principal 

[THE ATTORNEY-IN-FACT SHALL ACCOUNT TO THE CONSERVATOR 

RATHER THAN TO THE PRINCIPAL]. The conservator has the same power to 

revoke, suspend, or terminate the power of attorney that the principal would have 

if there was no incapacity of the principal [WERE NOT DISABLED OR 

INCOMPETENT TO REVOKE, SUSPEND, OR TERMINATE THE POWER OF 

ATTORNEY]. 
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* Sec. 21. AS 13.26.353(a) is repealed and reenacted to read: 

(a) For purposes of AS 13 .26.332 - 13.26.344, 

(1) the incapacity of a principal shall be established by affidavit stating 

that the principal is unable to manage property or business affairs because the 

principal 

(A) has an impairment in the ability to receive and evaluate 

information or make or communicate decisions even with the use of 

technological assistance, and this impairment is the result of mental illness, 

mental deficiency, physical illness, physical disability, advanced age, use of 

drugs, chronic intoxication, or other similar medical or psychological reason, 

to such an extent that the principal is unable to manage the principal's property 

or affairs; or 

(B) is 

(i) missing; 

(ii) detained, including incarcerated in a penal system; or 

(iii) outside the United States and unable to return; and 

(2) if the incapacity is based on (l)(A) of this subsection, two 

physicians or similarly qualified medical professionals who have personally examined 

the principal shall sign the affidavit; however, the affidavit may be signed by only one 

physician or similarly qualified medical professional if only one physician or similarly 

qualified medical professional is available and the affidavit executed by the person 

states that only one physician or similarly qualified medical professional is available. 

* Sec. 22. AS 13.26.353(b) is amended to read: 

(b) A third party who relies on the reasonable representations of an agent 

[ATTORNEY-IN-FACT] designated under AS 13.26.332 -13.26.347 [AS 13.26.332 -

13.26.344] as to a matter relating to a power granted by a properly executed statutory 

form power of attorney does not incur a liability to the principal or the principal's 

heirs, assigns, or estate as a result of permitting the agent [ATTORNEY-IN-FACT] to 

exercise the authority granted by the power of attorney. 

* Sec. 23. AS 13.26 is amended by adding new sections to read: 

Sec. 13.26.354. Judicial relief. (a) The following persons may petition a court 
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in accordance with the provisions of AS 13 .26.165 - 13 .26.324 to construe a power of 

attorney, review the agent's conduct, and grant appropriate relief: 

(1) the principal or the agent; 

(2) the principal's attorney or other legal representative; 

(3) a guardian, conservator, or other fiduciary acting for the principal; 

(4) a person authorized to make health care decisions for the principal; 

(5) the principal's spouse, parent, or descendant; 

(6) an individual who would qualify as a presumptive heir of the 

principal; 

(7) a person named as a beneficiary to receive any property, benefit, or 

contractual right on the principal's death or as a beneficiary of a trust created by or for 

the principal that has a financial interest in the principal's estate; 

(8) the Department of Health and Social Services, the Department of 

Administration, the office of the long-term care ombudsman, or other governmental 

agency having statutory authority to protect the welfare of the principal; 

(9) the principal's caregiver, custodian, or another person that 

demonstrates sufficient interest in the principal's welfare; and 

(10) a person asked to accept the power of attorney. 

(b) Upon motion by the principal, the court shall dismiss a petition filed under 

this section, unless the court finds that the principal lacks capacity to revoke the 

agent's authority or the power of attorney. 

Sec. 13.26.355. Relationship to other laws. (a) Except as provided in (c) of 

this section, AS 13 .26.326 - 13.26.359 do not supersede any other law app licable to a 

financial institution or other entity, and the other law controls if inconsistent with 

AS 13.26.326 - 13.26.359. 

(b) The remedies in AS 13.26.326 - 13.26.359 are not exclusive and do not 

abrogate any right or remedy under the law of this state. 

(c) AS 13.26.326 - 13.26.359 modify, limit, or supersede 15 U.S.C. 7001 -

7031 (Electronic Signatures in Global and National Commerce Act), but do not 

modify, limit, or supersede 15 U.S.C. 700l(c), or authorize electronic delivery of any 

of the notices described in 15 U.S.C. 7003(b). 
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* Sec. 24. AS 13.26.356 is amended to read: 

Sec. 13.26.356. Powers of attorney not revoked until notice of death or 

incapacity [DISABILITY]. (a) The death [, DISABILITY] or incapacity 

[INCOMPETENCE] of a principal who has executed a power of attorney in writing 

does not revoke or terminate the agency as to the [ATTORNEY-IN-FACT,] agent[,] 

or other person who, without actual knowledge of the death [, DISABILITY,] or 

incapacity [INCOMPETENCE] of the principal, acts in good faith under the power of 

attorney [OR AGENCY]. Action so taken, unless otherwise invalid or unenforceable, 

binds the principal and the heirs, devisees, and personal representatives of the 

principal. 

(b) An affidavit executed by the [ATTORNEY-IN-FACT OR] agent stating 

that the [ATTORNEY-IN-FACT OR] agent did not have, at the time of doing an act 

under the power of attorney, actual knowledge of the revocation or termination of the 

power of attorney by death [, DISABILITY] or incapacity [INCOMPETENCE], is, in 

the absence of fraud, conclusive proof of the nonrevocation or nontermination of the 

power of attorney at that time. If the exercise of the power of attorney requires 

execution and delivery of an instrument that is recordable, the affidavit when 

authenticated for record is likewise recordable. 

(c) A special power of attorney created before September 4, l 988l shall be 

construed to grant the agent [ATTORNEY-IN-FACT] the powers set out in that 

special power of attorney. 

* Sec. 25. AS 13.26 is amended by adding a new section to read: 

Sec. 13.26.357. Execution of power of attorney. (a) A power of attorney 

executed in this state is valid if the principal 

(1) signs the power of attorney or, if the principal is physically unable 

to sign the power of attorney, directs, in the principal's conscious presence, another 

individual to sign the principal's name on the power of attorney; and 

(2) acknowledges the signature before a notary public or other 

individual authorized by law to take acknowledgments. 

(b) Notwithstanding AS 44.50.062(5)(A), a notary public may consider that 

the principal has signed a power of attorney if the principal is physically unable to sign 
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the power of attorney, and, in the presence of the notary public, directs another 

individual to sign under (a)(l) of this section. 

* Sec. 26. AS 13.26.358(a) is amended to read: 

(a) A public home care provider may not accept a designation as 

[ATIORNEY-IN-FACT OR] agent by general or special power of attorney for an 

individual to whom the provider furnishes services unless the designation is held 

jointly with another individual who is not a public home care provider. 

* Sec. 27. AS 13.26 is amended by adding a new section to article 5 to read : 

Sec. 13.26.359. Definitions. In AS 13 .26.326 - 13.26.359, 

(1) "benefits from government programs or civil or military service" 

means a benefit, a program, or assistance provided under a statute or regulation, 

including Social Security, Medicare, and Medicaid; and 

(2) "good faith" means honesty in fact; 

(3) "incapacity" means inability of an individual to manage property or 

business affairs because the individual 

(A) has an impairment in the ability to receive and evaluate 

information or make or communicate decisions even with the use of 

technological assistance; or 

(B) is 

(i) missing; 

(ii) detained, including incarcerated in a penal system ; or 

(iii) outside the United States and unable to return; and 

(4) "retirement plan" means a plan or account created by an employer, 

the principal, or another individual to provide retirement benefits or deferred 

compensation of which the principal is a participant, beneficiary, or owner, including a 

plan or account under the following sections of 26 U.S.C. (Internal Revenue Code): 

(A) an individual retirement account under 26 U.S.C. 408 

(Internal Revenue Code), as amended; 

(B) a Roth IRA under 26 U.S.C. 408A (Internal Revenue Code), 

as amended; 

(C) an individual retirement account under 26 U.S .C. 408(q) 
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(Internal Revenue Code), as amended; 

(D) an annuity or custodial account under 26 U.S.C. 403(b) 

(Internal Revenue Code), as amended; 

(E) a pension, profit-sharing, stock bonus, or other retirement 

plan qualified under 26 U.S.C. 401(a) (Internal Revenue Code), as amended; 

(F) a plan under 26 U.S.C. 457(b) (Internal Revenue Code), as 

amended; and 

(G) a nonqualified deferred compensation plan under 26 U.S.C. 

409A (Internal Revenue Code), as amended. 

* Sec. 28. AS 13 is amended by adding a new chapter to read: 

Chapter 28. Recognition of Substitute Decision-Making Documents. 

Sec. 13.28.010. Validity of substitute decision-making document. (a) Except 

as provided in AS 13.26.331, a substitute decision-making document for property 

executed outside this state is valid in this state if, when the document was executed, 

the execution complied with the law of the jurisdiction indicated in the document or, if 

jurisdiction is not indicated, the law of the jurisdiction in which the document was 

executed. 

(b) Except as provided in AS 13.52.010 and 13.52.247, a substitute decision­

making document for health care or personal care executed outside this state is valid in 

this state if, when the document was executed, the execution complied with 

(I) the law of the jurisdiction indicated in the document or, if 

jurisdiction is not indicated, the law of the jurisdiction in which the document was 

executed; or 

(2) the laws of this state other than this chapter. 

(c) Except as otherwise provided by a law of this state other than this chapter, a 

photocopy or electronically transmitted copy of an original substitute decision-making 

document has the same effect as the original. 

Sec. 13.28.020. Meaning and effect of substitute decision-making 

document. The meaning and effect of a substitute decision-making document and the 

authority of the decision maker are determined by the law of the jurisdiction indicated 

in the substitute decision-making document or, if jurisdiction is not indicated, the law 
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of the jurisdiction in which the substitute decision-making document was executed. 

Sec. 13.28.030. Reliance on substitute decision-making document. (a) 

Except as otherwise provided in AS 13.26.328, a person that in good faith accepts a 

substitute decision-making document without actual knowledge that the document is 

void, invalid, or terminated, or that the purported decision maker's authority is void, 

invalid, or terminated, may, without inquiry, assume that the document is genuine, 

valid, and still in effect and that the decision maker's authority is genuine, valid, and 

still in effect. 

(b) A person that is asked to accept a substitute decision-making document 

may request and may, without further investigation, rely on 

(1) the decision maker's assertion of a fact concerning the individual for 

whom a decision will be made, the decision maker, or the document; 

(2) a translation of the document if the document contains, in whole or 

in part, a language other than English; and 

(3) an opinion of counsel regarding any matter of law concerning the 

document if the person requesting the opinion provides in a record the reason for the 

request. 

Sec. 13.28.040. Obligation to accept substitute decision-making document. 

(a) Except as otherwise provided in (b) of this section or by a law of this state other 

than this chapter, a person shall, within a reasonable time, accept a substitute decision­

making document that purportedly meets the validity requirements of AS 13.28.010 

and may not require an additional or different form of document for authority granted 

in the document presented. 

(b) A person is not required to accept a substitute decision-making document if 

( 1) the person otherwise would not be required in the same 

circumstances to act if requested by the individual who executed the document; 

(2) the person has actual knowledge of the termination of the decision 

maker's authority or the document; 

(3) the person's request under AS 13.28.030(b) for the decision maker's 

assertion of fact, a translation, or an opinion of counsel is refused; 

(4) the person in good faith believes that the document is not valid or 
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that the decision maker does not have the authority to request a particular transaction 

or action; or 

(5) the person makes, or has actual knowledge that another person has 

made, a report to the office of the Department of Health and Social Services that 

administers adult protective services stating a belief that the individual for whom a 

decision will be made may be subject to abuse, neglect, exploitation, or abandonment 

by the decision maker or a person acting for or with the decision maker. 

(c) A person that, in violation of this section, refuses to accept a substitute 

decision-making document is subject to 

(1) a court order mandating acceptance of the document; and 

(2) liability as provided by the court rules of this state for attorney fees 

and costs incurred in an action or proceeding that mandates acceptance of the 

document. 

Sec. 13.28.050. Remedies under other law. The remedies under this chapter 

are not exclusive and do not abrogate any right or remedy under a law of this state 

other than this chapter. 

Sec. 13.28.060. Uniformity of application and construction. In applying and 

construing this chapter, consideration shall be given to the need to promote uniformity 

of the law with respect to its subject matter among the states that enact it. 

Sec. 13.28.070. Relation to Electronic Signatures in Global and National 

Commerce Act. This chapter modifies, limits, or supersedes 15 U.S.C. 7001 - 7031 

(Electronic Signatures in Global and National Commerce Act), but does not modify, 

limit, or supersede 15 U.S.C. 700l(c), or authorize electronic delivery of any of the 

notices described in 15 U.S.C. 7003(b). 

Sec. 13.28.090. Definitions. In this chapter, 

(1) "decision maker" means a person authorized to act for an individual 

under a substitute decision-making document or to whom a decision maker's authority 

is delegated, whether denominated a decision maker, agent, attorney-in-fact, proxy, 

representative, original decision maker, co-decision maker, successor decision maker, 

or otherwise; 

(2) "good faith" means honesty in fact; 
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(3) "health care" means a service or procedure to maintain, diagnose, 

treat, or otherwise affect an individual's physical or mental condition; 

( 4) "person" means an individual, estate, business or nonprofit entity, 

public corporation, government or governmental subdivision, agency, or 

instrumentality, or other legal entity; 

(5) "personal care" means an arrangement or a service to provide an 

individual with shelter, food , clothing, transportation, education, recreation, social 

contact, or assistance with the activities of daily living; 

(6) "property" means anything that may be subject to ownership, 

whether real or personal or legal or equitable, or any interest or right in the thing; 

(7) "record" means information that is inscribed on a tangible medium 

or that is stored in an electronic or other medium and is retrievable in perceivable 

form; 

(8) "substitute decision-making document" means a record created by 

an individual to authorize a decision maker to act for the individual with respect to 

property, health care, or personal care. 

Sec. 13.28.095. Short title. This chapter may be cited as the Uniform 

Recognition of Substitute Decision-Making Documents Act. 

* Sec. 29. AS 13.26.338(a), 13 .26.344(n), and 13.26.353(c) are repealed . 

* Sec. 30. The uncodified law of the State of Alaska is amended by adding a new section to 

21 read: 

22 APPLICABILITY. (a) This Act 

23 (1) applies to a power of attorney or substitute decision-making document 

24 created on or after the effective date of this Act; 

25 (2) applies to a judicial proceeding commenced on or after the effective date of 

26 this Act concerning a power of attorney or substitute decision-making document created on or 

27 after the effective date of this Act; and 

28 (3) does not apply to an act done before the effective date of this Act. 

29 (b) In this section, "substitute decision-making document" has the meaning given in 

30 AS 13.28.090, enacted by sec. 28 of this Act. 

31 * Sec. 31. This Act takes effect January 1, 2017. 
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Toll-free : 1-800-565-3743 
Fax: 907-465-2381 

Rep.Shelley.Hughes@akleg.gov Representative Shelley Hughes 
House District 11- Greater Palmer 

HBS Powers of Attorney and 
Substitute Decision-Making Documents 

Version E 

Explanation of Changes 
February 19, 2015 

Page 5, line 17: added "Notwithstanding AS 13.26.357" 

INTERIM ADDRESS: 
600 E Ra ilroad Avenue 

Wasilla AK 99654 
Phone: 907-376-3725 

Fax : 907-376-4768 

• This statutory reference was added because of new section (page 36, line 7) of validity 
of powers of attorney to connect the validity with the section that says you're not 
required to accept the powers. 

Page 8, lines 10-14: added "If you do not mark either of the boxes opposite a category, or if you mark 
both of the boxes opposite a category, your agent or agents will not have the power in that category." 

• This language satisfies the interpretation of the powers in the event the form was not filled out 
completely or unclearly. 

Page 9, line 2: removes "Delegation" from the list of general powers because it is included in "grant of 
specific authority" and renumbers the remainder of the list. 

Page 9, lines 19-25: includes the additional "grant of special authority" items that were not included in 
version A. 

1. Create or change rights of survivorship 
2. Delegate authority granted under the power of attorney 
3. Waive the principal's right to be a beneficiary of a joint and survivor annuity, including a survivor 

benefit under a retirement plan 
4. Exercise fiduciary powers that the principal has authority to delegate 

Page 12, lines 11-12: The committee requested to include definitions for Guardian or Conservator. 
Because both clre defined elsewhere in statute, it was recommended not to repeat definitions in this 
Act. 

• Guardian AS 13.26.005 
• Conservator AS 13.26.210 

1 I Explanation of changes to HB8 ver E 



Page 13, lines 4-7: new section (5) if the principal has failed to mark either of the "Yes" or "No" boxes 
oppos ite a category of power, or if the principal has marked both the "Yes" or " No" boxes opposite a 
category of power, the agent does not have the power in that category. 

Page 34, line 30: includes the office of the long term care ombudsman in the list of agencies with specific 
authority to protect the welfare of the principal. 

Page 36, line 4: clarification 
September 4, 1988 was the date power of attorney was first entered into statute in Alaska 

Page 36, line 7-13: new section 25: Sec. 13.26.357. Execution of power of attorney. A power of attorney 
executed in this state is valid if the principal 

1. Signs the power of attorney or, in the principal's conscious presence, directs another individual 
to sign the principal's name on the power of attorney; and 

2. Acknowledges the signature before a notary public or other individual authorized by law to take 
acknowledgements. 

Page 36, line 15: definition already provided 

• Public home care provider AS 47.05.017(3)(c) 

2 I Explanation of changes to HB8 ver E 



SESSION ADDRESS: 

Alaska State Capitol 
Juneau Alaska 99801 
Phone: 907-46S-3743 

Toll-free: 1-800-56$-3743 

Fax: 907-465-2381 
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INTERIM ADDRESS: 
600 E Railroad Avenue 

Wasilla AK 99654 

Phone: 907-376-3725 

Fax: 907-376-4768 

Rep.Shelley.Hughes@akleg.gov Representative Shelley Hughes 
House District 11- Greater Palmer 

Section 

Section 1 
Pg 1, In 4 

Section 2 
Pg 1, In 9 

Section 3 
Pg 1, In 13 

Section 4 
Pg2, ln17 

HB 8 Power of Attorney Uniform Law 
Version A 

Action 

Section Analysis 
January 20, 2015 

Replaces the current definition of an "agent" 

Corrects the defin ition of "state" by includ ing the 
United States Virgin Islands 

Adds new definit ions for "durable", "electronic", 
"power of attorney", "principal" , " record" and 
"sign" as they pertain to th is act 

In th is bill an Agent is the person granted powers 
and the finances belong to the Principal 

AS 13.26.326 Agent's acceptance and liability 

Comments 

The term attorney-in-fact appears 
similar but should be distinguished from 
the term attorney-at-law. An attorney-
at-law in the United States is a lawyer 
- someone licensed to practice law in a 
particular jurisdiction. The Uniform 
Power of Attorney Act and this bill 
employ the term Agent . 

As an Agent, an attorney-in-fact is a 
fiduciary for the principal, so the law 
requires an attorney-in -fact to be 
completely honest with and loyal to the 
principal in their dealings with each 
other. An Agent would be held to the 
same level of honesty. 
technical 

It was brought to our attention that a 
signature or initials could be qu ite 
difficult for someone w ith arthritis . 
Under this defin ition, a variety of ways 
for a person to "sign" would be 
allowed. 

In the event the Agent violates a 
provision in this act, the Agent must 
restore the value of t he property and 
reimburse any fees/costs paid 
associated with the liability. 



Section 4 Agent's duties Clearly defines the responsibilities of 
Pg 2, In 28 managing the Principle's financial best 

interests. 
An Agent acting in good faith will not be 
held liable if the Principle's plan cannot 
be preserved. 

Section 4 AS 13.26.328 Acceptance of Power of Attorney This sect ion pertains to a third party 
Pg 4, In 22 accepting the responsibilities of an 

Agent - such as an accounting firm, 
family lawyer, court appointed person, 
or others. 

Section 4 AS 13.26.329 Termination of Power of Attorney; Identifies the circumstances when a 
Pg 6, In 10 agent's resignation notice Power of Attorney is terminated. 

Section 5 AS 13.26 amended to recognize a power of A power of attorney executed in 
Pg 7, In 1 attorney executed in another state another state is valid in Alaska if the 

POA complied with the issuing 
jurisdiction's law or requirements of the 
military. 

Section 6 AS 13.26.332 Statutory Form Power of Attorney This section edits the actual form 
Pg 7, In 9 recognized by the State of Alaska. The 

most substantive change to the form is 
requiring the Principle to mark a box for 
each category. This action will provide 
the opportunity for the principle to 
award POA in whole or part to an 
Agent(s) . 

The form also provides optional grant of 
specific authority to: 
Create, amend, revoke, or terminate a 
trust; make a gift; create or change 
beneficiaries; or revoke a transfer on 
death deed. 

Section 7 Sec 13.26.335 Additional optional provisions Changes the term "attorney-in-fact" to 
Pg 11, In 10 Agent 

Section 8 Sec 13 .26.341 applicability of provisions Changing the terms for consistency; 
Pg 12, In 8 "mark" and "incapacity" 

Section 9 "revoke, create or modify a trust" Removes the option to "revoke, create 
Pg 13, In 2 or modify a trust" in this section. 
Pg 14, In 3 Revoke, Create or Modify a Trust is now 

2 



a separate selection on the POA form . 
Sect ion 10 
Pg 14, In 27 
Pg 15, In 26 

Section 11 
Pg 16, In 22 
Pg 18, In 5 

Section 12 AS 13.26.344(d) Allows the Agent to use credit and debit 
Pg 19, In 19 cards, and electronic transactions. 

Section 13 (10-14) adds additional responsibilities and (10) allows the Agent to operate, buy, 
Pg 23, In 4 clarification responsibilities of the Agent to sell, etc. the Principal's interest in a 

manage the affairs of the Principal's business(es) business 
(11) allows the Agent to put additional 
capital into a business 
(12) allows the Agent to participate in 
reorganization of a business 
(13) sell or liquidate the business 
(14) establish the value under a buy-out 
agreement. 

Section 14 (13) exercise investment powers available under Identifies an additional function of 
Pg 25, In 18 a contract of insurance or annuity managing the Principal's insurance or 

annuity. 

Section 15 AS 13.26.344(h) Repealed section with respect to Provides the Agent with all powers to 
Pg 25, In 24 gifts and replaced with instructions regarding effectively manage the Principal's 

retirement plans. retirement plan(s). 

Section 16 AS 13.26.344 (j) amends section regarding May or May not include gifts. 
Pg 26, In 6 personal relat ionships Requires the Agent to maintain the 

customary standard of living of the 
spouse, children, and other dependents 
of the principal. 
Includes court ordered financial support 
Acts as the Principal's personal 
representative under HIPAA rules. 

Section 17 AS 13.26.344 (k) amends section regarding Includes civil service. 
Pg 28, In 28 government or military service Includes allowance and reimbursement 

for transportation of the individuals . 

Also allows the Agent to enroll in, apply 
for, select, reject, change, amend or 
discontinue a program. 

3 



Section 18 AS 13.26.344 adds a new subsection : (q) specific This is an optional des ignat ion on t he 
Pg 30, In 7 authority with respect to gift transact ions POA Fo rm where a Principal can 

des ignate the Agent to have the powers 
to designate gifts . 

Section 19 AS 13.26.347 is amended to rel ieve an Agent of For example : if the Agent makes a lat e 
Pg 31, In 15 liabil ity for breach of duty unless is was payment on behalf of the Principal, the 

comm itted dishonestly Agent would not be held liable for that 
action . IF the Agent purposefully paid 
for unauthorized expenditures from 
the estate, or consistently made late 
payments and the late fees were 
sign ificant, the courts could determine 
that the Agent did not act in the best 
interest of the Principal and could 
impose a mediating action. 

Section 20 AS 13.26.350 amends this section replacing the The definition of "incapacity" is on page 
Pg 32, In 6 term "disability or incompetence" to 36 of this act. 

"incapacity" . 

Section 21 AS 13.26.353 (a) repealed and reenacted : Clarifies the grounds for determ ining 
Pg 33, In 2 establishing the incapacity of an individual. incapacity of an individual and includes 

additional provisions such as if the 
Principal is missing, detained, unable to 
return to the United States. 

Section 22 Technical amendment Inserts the term Agent and updates 
Pg 33, In 24 statutory reference 

Section 23 AS 13.26 adds new sections: 
Pg 33, In 31 Sec. 13.26.354 Judicial relief Judicial rel ief allows specified 

individuals to petition the court 
regarding the Agent' s conduct. 

Sec 13 .26.355 Relationship to other laws This act does not supersede any other 
law applicable to a financ ial institution 
or other entity; allows for electronic 
sign a tu res. 

Section 24 Technica l amendment Inserts the terms Agent, incapacity, and 
Pg 35, In 3 Power of Attorney. 

Sect ion 25 Technical amendment Removes term Attorney-in-Fact 
Pg 35, In 23 
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Section 26 AS 13.26 adds new definit ions : 
Pg 35, In 28 "benefits from government programs or civil or 

military service" 

"good fa ith" 

"incapacity" 

"ret irement plan" 

Section 27 Adds a new chapter to read: 
Pg 36, In 30 Recognition of Substitute Decision-Making 

Documents 

Sec 13.28.010 Validity of subst itute decision- Requires that the state of Alaska deem 
making document decision-making documents valid for a 

Principal as long as the documents were 
executed in compliance with the law 
from the Jurisdiction from which they 
come. 
A photocopy or electronically 
transmitted copy of an original has the 
same effect as the original. 

Sec 13.28.020 Meaning and effect of substitute The meaning and effect of the 
decision-making document document and the authority of the 

decision maker are determined by the 
law of the jurisdiction where the 
document was executed. 

Sec 13.28.030 Reliance on substitute decision- A person in good faith accepts the 
making document document without the knowledge that 

the document is genuine, valid and in 
effect. 
A person may request that the 
document be translated and may obta in 
an opinion of counsel regarding the 
document. 

Sec 13.28.040 Obligation to accept substitute Defines circumstances where a person 
decision-making document should or may not accept a document. 

If the document is deemed to be 
genuine, a person who refuses to 
accept a document is subject to court 
action. 
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Sec 13 .28.050 Remed ies under other law Remed ies do not abrogate and right or 
remedy under a law of th is state . 

Sec 13.28.060 Uniform ity of application and When applying a uniform law, Alaska 
const ruct ion may edit t he language to " fit" Alaska 

law. 
Sec 13.28.070 Relation to Electronic Signatures This act does not supersede 
in Global and National Commerce Act 

Sec 13.28.090 Definitions 
"Decision maker" 
"good faith" 
" health care" 
"person" 
"personal care" 
"property" 
"record" 
"substitute decision-making document" 

Sec 13.28.095 Short Title 
Uniform Recognition of Substitute Decision-
Making Documents Act 

Sec 28 AS 13.26.338(a) repealed Principal no longer draws a line through 
Pg 40, In 8 the sections that he/she DOES NOT 

want the Agent to manage. 

AS 13.26.353(c) repealed Requirement for a person to accept the 
POA or could receive a $1,000 civil 
penalty plus actual costs. 

Sec 29 applicability 
Pg 40, In 9 

Sec 30 Effective Date January 1, 2016 
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Section 
Section 1 
Pg 1, In 6 

Section 2 
Pg 1, In 12 
Section 3 
Pg 2, In 1 

HB 8 Power of Attorney Uniform Law 
Version N.A 

Action 

Section Analysis 
April 11, 2015 

Replaces the current definition of an "agent" 

Corrects the definition of "state" by including the 
United States Virgin Islands 
Adds new definitions for "durable" , "electronic" , 
"power of attorney" , "principal", " record" and 
"sign" as they pertain to th is act 

Comments 
The term attorney-in-fact appears 
similar but should be distinguished from 
the term attorney-at-law. An attorney-
at-law in the United States is a lawyer 
- someone licensed to practice law in a 
particular jurisdiction. The Uniform 
Power of Attorney Act and this bill 
employ the term Agent. 

As an Agent, an attorney-in-fact is a 
fiduciary for the principal, so the law 
requires an attorney-in -fact to be 
completely honest with and loyal to the 
principal in their dealings with each 
other. An Agent would be held to the 
same level of honesty. 
technical 

It was brought to our attention that a 
signature or initials could be quite 
difficult for someone with arthritis. 
Under this definition, a variety of ways 
for a person to "sign" would be 
allowed. 

In this bill an Agent is the person granted powers and the finances belong to the Principal 
Section 4 AS 13.26.326 Agent's acceptance and liability In the event the Agent violates a 
Pg 2, In 19 provision in this act, the Agent must 

restore the value of the property and 
reimburse any fees/costs paid 
associated with the liability. 



Section 4 Agent's duties Clearly defines the responsibilities of 
Pg 2, In 29 managing the Principle's financial best 

interests. 
An Agent acting in good faith will not be 
held liable if the Principle's plan cannot 
be preserved. 

Section 4 AS 13.26.328 Acceptance of Power of Attorney This section pertains to a third party 
Pg 4, In 23 accepting the responsibilities of an 

Agent - such as an accounting firm, 
family lawyer, court appointed person, 
or others. 

Section 4 AS 13.26.329 Termination of Power of Attorney; Identifies the circumstances when a 
Pg 6, In 12 agent's resignation notice Power of Attorney is terminated . 

Section 5 AS 13.26 amended to recognize a power of A power of attorney executed in 
Pg 7, In 4 attorney executed in another state another state is valid in Alaska if the 

POA complied with the issuing 
jurisdiction's law or requirements of the 
military. 

Section 6 AS 13.26.332 Statutory Form Power of Attorney This section edits the actual form 
Pg 7, In 12 recognized by the State of Alaska. The 

most substantive change to the form is 
requiring the Principle to mark a box for 
each category. This action will provide 
the opportunity for the principle to 
award POA in whole or part to an 
Agent(s) . 

The form also provides optional grant of 
specific authority to: 
Create, amend, revoke, or terminate a 
trust; make a gift; create or change 
beneficiaries; or revoke a transfer on 
death deed; change rights of 
survivorship; delegate authority; and 
waive the principal's right to be a 
beneficiary. These are commonly 
referred to as "Hot Powers". 

Section 7 Sec 13.26.335 Additional optional provisions Changes the term "attorney-in-fact" to 
Pg 11, In 28 Agent 
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Section 8 Sec 13.26.341 applicability of provisions Changing the terms for consistency; 
Pg 12, In 21 "mark" and "incapacity" 

Pg 13, In 5 Subsection (5) clarifies that if the 
principal fails to mark either the "yes" 
or "no" box, or marked both boxes, the 
agent would not be granted that power. 

Section 9 "revoke, create or modify a trust" Removes the option to "revoke, create 
Pg 13, In 2 or modify a trust" in this section. 
Pg 14, In 3 Revoke, Create or Modify a Trust is now 

a separate selection on the POA form. 
Section 10 
Pg 14, In 27 
Pg 15, In 26 

Section 11 
Pg 16, In 22 
Pg 18, In 5 

Section 12 AS 13.26.344(d)(8) Allows the Agent to use credit and debit 
Pg 20, In 4 cards, and electronic transactions. 

Section 13 (10-14) adds additional responsibilities and (10) allows the Agent to operate, buy, 
Pg 23, In 20 clarification responsibilities of the Agent to sell, etc. the Principal's interest in a 

manage the affairs of the Principal's business(es) business 
(11) allows the Agent to put additional 
capital into a business 
(12) allows the Agent to participate in 
reorganization of a business 
(13) sell or liquidate the business 
(14) establish the value under a buy-out 
agreement. 

Section 14 (13) exercise investment powers available under Identifies an additional function of 
Pg 26, In 3 a contract of insurance or annuity managing the Principal's insurance or 

annuity. 

Section 15 AS 13.26.344(h) Repealed section with respect to Provides the Agent with all powers to 
Pg 26, In 10 gifts and replaced with instructions regarding effectively manage the Principal's 

retirement plans. retirement plan(s). 
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Section 16 AS 13.26.344 (j) amends section regarding May or May not include gifts. 
Pg 26, In 23 personal relationships Requires the Agent to maintain the 

customary standard of living of the 
spouse, children, and other dependents 
ofthe principal. 
Includes court ordered financial support 

Acts as the Principal' s personal 
Pg 29, In 7 representative for financial matters 

under HIPAA rules. 

Section 17 AS 13.26.344 (k) amends section regarding Includes civil service. 
Pg 29, In 14 government or military service 
Pg 29, In 22 Includes allowance and reimbursement 

for transportation of the individuals. 

Pg 30, In 16 Also allows the Agent to enroll in, apply 
for, select, reject, change, amend or 
discontinue a program. 

Section 18 AS 13.26.344 adds a new subsection: (q) specific This is an opt ional designation on the 
Pg 30, In 24 authority with respect to gift transactions POA Form where a Principal can 

designate the Agent to have the powers 
to designate gifts. 

Section 19 AS 13.26.347 is amended to relieve an Agent of For example: if the Agent makes a late 
Pg 32, In 14 liability for breach of duty unless is was payment on behalf of the Principal, the 

committed dishonestly Agent would not be held liable for that 
action. 
IF the power of attorney is changed in a 
manner that is inconsistent with the 
rest of the principal's desires; or the 
agent acted dishonestly, the power of 
attorney could be treated as invalid. 

Section 20 AS 13.26.350 amends this section replacing the The definition of "incapacity" is on page 
Pg 32, In 23 term "disability or incompetence" to 36 of this act. 

"incapacity". 

Section 21 AS 13.26.353 (a) repealed and reenacted: Clarifies the grounds for determining 
Pg 33, In 19 establishing the incapacity of an individual. incapacity of an individual and includes 
Pg 34, In 1 additional provisions such as if the 

Principal is missing, detained, unable to 
return to the United States. 

Section 22 Technical amendment Inserts the term Agent and updates 
Pg 34, In 10 statutory reference 
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Section 23 AS 13.26 adds new sections : 
Pg 34, In 17 Sec. 13.26.354 Judicial relief Judicial relief allows specified 

individuals to petition the court 
regarding the Agent's conduct. 

Sec 13.26.355 Relationship to other laws This act does not supersede any other 
law applicable to a financial institution 
or other entity; allows for electronic 
signatures. 

Section 24 Technical amendment Inserts the terms Agent, incapacity, and 
Pg 35, In 19 Power of Attorney. 

Section 25 AS 13.26 adds new section: A power of attorney in this state is valid 
Pg 35, In 23 Sec. 13.26.357. Execution of power of attorney if the principal signs the form or directs 

another to sign on his/her behalf; the 
signature is acknowledged by a notary. 
For the purposes of this section, a 
notary may consider the signature of 
the principal if another person was 
directed to sign. 

Section 26 Technical change Removes term "Attorney in Fact" 
Pg 36, In 20 
Section 27 AS 13.26 adds new definitions: 
Pg 36, In 24 "benefits from government programs or civil or 

military service" 

"good faith" 

"incapacity" 

Pg 37, In 7 "retirement plan" 

Section 28 Adds a new chapter to read: 
Pg 37, In 26 Recognition of Substitute Decision-Making 

Documents 

Sec 13.28.010 Validity of substitute decision- Requires that the state of Alaska deem 
making document decision-making documents valid for a 

Principal as long as the documents were 
executed in compliance with the law 
from the jurisdiction from which they 
come. 
A photocopy or electronically 
transmitted copy of an original has the 
same effect as the original. 
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Section 28 Sec 13.28.020 Meaning and effect of substitute The meaning and effect of the 
Pg 38, In 12 decision-making document document and the authority of the 

decision maker are determined by the 
law of the jurisdiction where the 
document was executed. 

Section 28 Sec 13.28.030 Reliance on substitute decision- A person in good faith accepts the 
Pg 38, In 17 making document document without the knowledge that 

the document is genuine, valid and in 
effect. 
A person may request that the 
document be translated and may obtain 
an opinion of counsel regarding the 
document. 

Section 28 Sec 13.28.040 Obligation to accept substitute Defines circumstances where a person 
Pg 39, In 2 decision-making document should or may not accept a document. 

If the document is deemed to be 
genuine, a person who refuses to 
accept a document is subject to court 
action. 

Section 28 Sec 13.28.050 Remedies under other law Remedies do not abrogate and right or 
Pg 39, In 29 remedy under a law of this state. 

Section 28 Sec 13.28.060 Uniformity of application and When applying a uniform law, Alaska 
Pg 40, In 1 construction may edit the language to "fit" Alaska 

law. 
Section 28 Sec 13.28.070 Relation to Electronic Signatures This act does not supersede 
Pg 40, In 4 in Global and National Commerce Act 

Section 28 Sec 13.28.090 Definitions 
Pg 40, In 10 "Decision maker" 

11good faith" 
11health care" 
"person" 
11personal care" 
11property" 
11record" 
"substitute decision-making document" 

Section 28 Sec 13.28.095 Short Title 
Pg 41, In 1 Uniform Recognition of Substitute Decision-

Making Documents Act 
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Section 29 AS 13.26.338(a) repealed Principal no longer draws a line through 
Pg 40, In 8 the sections that he/she DOES NOT 

want the Agent to manage. 

AS 13.26.344(n) repealed Principal gives the agent full and 
unqualified authority to delegate power 

AS 13.26.353(c) repealed Requirement for a person to accept the 
POA or could receive a $1,000 civil 
penalty plus actual costs. 

Section 30 applicability Does not nullify any power of attorney 
Pg 41, In 49 formed prior to the effective date of 

this act. 

Section 31 Effective Date January 1, 2016 
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Amendment No . 1 was offered by Representatives Claman and 

Hughes: 

Page 1, line 2 , following "code;" (title amendment): 

Insert "relating to notaries public;" 

Page 36, line 8 , following "attorney.": 

Insert "(a)" 

Page 36, following line 13: 

Insert a new subsection to read: 

"(bl Notwithstanding AS 44.50.062(5) (A), a notary public 

may consider that the principal has signed a power of attorney if 

the principal, in the presence of the notary public, directs another 

individual to sign under (a) (1) of this section." 

Representative Claman moved and asked unanimous consent that 

Amendment No. 1 be adopted . 

Objection was heard and withdrawn. There being no further objection, 

Amendment No. 1 was adopted, and the new title follows: 

cs FOR HOUSE BILL NO. B(JUD) am 

"An Act relating to powers of attorney and other substitute 

decision-making documents; relating to the uniform probate code; 

relating to notaries public; and providing for an effective date." 



OFFERED IN THE SENATE 

TO: CSHB 8(JUD) am 

AMENDMENT 

29-LS0055\N.A.6 
Bannister 

4/15/15 

1 Page 11, following line 21: 

2 Insert new material to read: 

3 "If a person other than the principal executes the signature for the 

4 principal, the following signature line and notary verification must also 

5 be completed: 

6 IN WITNESS WHEREOF, I have hereunto signed my name 

7 this __ day of ________ _ 

8 

9 

10 

11 

12 

13 

14 

15 

16 

L 

Signature of Appointee acting at the bequest of _______ _ 

Name of Principal 

Printed name of Appointee ______________ _ 

Form of identification of Appointee ___________ _ 

Acknowledged before me at ______________ _ 

on ------------ -----------

Signature of Officer or Notary" 

-1-



.. 

Ginger Blaisdell 

From: 
Sent: 

Allen, Richard K (DOA) < richard.allen@alaska.gov> 
Tuesday, April 14, 2015 2:30 PM 

To: Goldstein, Beth (DOA); Ginger Blaisdell 
Cc: Randy Ruaro; Rep. Shelley Hughes 
Subject: RE: Notary discussion on HB8.docx 

Ginger- I echo Beth's remarks. OPA is very pleased with this bill as we believe it will assist us in combating elder fraud 
and financial abuse. Thanks to you and Rep. Hughes! - Rick 

Richard K. Allen 
Statewide Director 
Office of Public Advocacy 
900 W. 5th Ave ., Ste. 525 
Anchorage, AK 99501 
907-269-3500 
http://doa.alaska.gov/opa/ 

From: Goldstein, Beth (DOA) 
Sent: Tuesday, April 14, 2015 2:27 PM 
To: Blaisdell, Ginger (LAA) 
Cc: Ruaro, Randy (LAA); Allen, Richard K (DOA); Rep. Shelley Hughes 
Subject: RE: Notary discussion on HBS.docx 

Ginger, 

Thank you for sending this follow up. Yes, both of these answers and the changes do alleviate the notary concern from 
the fraud and exploitation perspective. Again, we are delighted to see this bill go forward. Thank you for addressing our 
concerns. 

Regards, 

Beth Goldstein 
Supervising Attorney 
Alaska Office of Public Advocacy 
Office of Elder Fraud and Assistance 
907-334-5932 

From: Ginger Blaisdell [mailto:Ginger.Blaisdell@akleg.gov] 
Sent: Tuesday, April 14, 2015 2:24 PM 
To: Goldstein, Beth (DOA) 
Cc: Ruaro, Randy (LAA); Allen, Richard K (DOA); Rep. Shelley Hughes 
Subject: RE: Notary discussion on HBS.docx 

Thanks for the conversation this morning Beth, 

Conscious presence: 
I spoke with Legislative Legal Services and their response to "conscious presence" is : 
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Signing in the Principal 's conscious presence means, within the range of the Principal's senses. 

This supports that there is a recognition of awareness by the Principal. 

The term "conscious presence" is written in the Uniform Code and is used three times in Alaska' s Probate code. While 
there is not a written definition of " conscious presence" , past cases and comments to code provide the courts with 
adequate terms for interpretation. 

Leg Legal did not recommend inserting a specific definition because they felt it was already an understood term by other 
means. 

Amending the form : 
I appreciate your remarks and guidance from the Lt Gov office that including an additional signature line would be a 
good change on the Power of Attorney Form in the event another person was requested to sign on behalf of the 
Principal. This would identify the individual actually signing the form since the Principal could not/elected not to sign for 
whatever the reason. The Principal still must be in attendance when the alternate signature took place. 

Do these two actions help to ease your concerns about the notary language in HB8? 

thanks 
Ginger 

Cliief of Staff 
Office of 1{eyresentative Sfieffey J{ugfies 
Serving Greater 'Pa[mer 
CayitaI'Bu i[dlng Room 13 
]unea.1,1, .'Alaska, 99801 

907-465-5265 
1-800-565-3743 

If you would like to subscribe to Representative Hughes' newsletter, please click 
http://www.housemajority.org/members/hughes/. 

From: Goldstein, Beth (DOA) [mailto :beth.goldstein@alaska .gov] 
Sent: Monday, April 13, 2015 6:02 PM 
To: Ginger Blaisdell 
Cc: Randy Ruaro; Allen, Richard K (DOA); Rep. Shelley Hughes 
Subject: Re: Notary discussion on HB8,docx 

Can you define conscious presence? What is it intended to mean? 

If that is specified then this definitely seems to be a good solution, 

Beth Goldstein 
Supervising Attorney 
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Office of Elder Fraud and Assistance 

On Apr 13, 2015, at 5:01 PM, Ginger Blaisdell <Ginger.Bla isdell@akleg.gov> wrote: 

Does the solution included in the attached document resolve the issue with the notary interpreting a 
mark as a signature? 

ginger 

From: Goldstein, Beth (DOA) [mailto:beth .goldstein@alaska .gov] 
Sent: Monday, April 13, 2015 3:23 PM 
To: Ginger Blaisdell; Randy Ruaro; Allen, Richard K (DOA) 
Cc: Rep. Shelley Hughes 
Subject: RE: Notary discussion on HB8.docx 

Ginger and Randy, 

Thank you for contacting me with this question. I have spoken with my Director, Rick Allen and he has 
asked me to respond . 

We support the POA bill and think that it has taken a tremendous step towards protecting vulnerable 
elders while still allowing for the need and intent of obtaining a power of attorney to easily be acquired. 

We also fully support the term "sign" to mean executing a tangible symbol, such as making someone's 
mark which the notary observes. 

There is concern that 62(b) places an undue burden on a notary to now have to interpret whether 
something other than someone's mark, which is made before the notary, is that person's intent to 
"sign" a power of attorney. Notaries, to the best of our knowledge, are not provided with any type of 
training or ability to make this determination. As that relates to fraud, this section could very well have 
a negative impact on being able to prove fraud cases related to fraudulent or invalid POA's. It can very 
well lead to extended litigation over whether a valid POA was obtained where we will be required to 
litigate whether the notary properly assessed the individual's intent and how that was discerned. It 
appears this section expands "sign" to place additional burdens on notaries and is potentially ripe for 
extensive litigation in future fraud cases. 

I hope that this answers your question and thank you for keeping the Office of Elder Fraud involved with 
this very important legislation . 

Beth Goldstein 
Supervising Attorney 
Alaska Office of Public Advocacy 
Office of Elder Fraud and Assistance 
907-334-5932 

From: Ginger Blaisdell [mailto:Ginqer.Blaisdell@akleq.gov] 
Sent: Monday, April 13, 2015 2:26 PM 
To: Ruaro, Randy (LAA); Goldstein, Beth (DOA); Allen, Richard K (DOA) 
Cc: Rep. Shelley Hughes 
Subject: Notary discussion on HB8.docx 
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HB8 Power of Attorney includes a new definition for "sign" 
Page 2, line 14 
(62) "sign" means, with present intent to authenticate or adopt a record, 
(A) to execute or adopt a tangible symbol; or 
(B) to attach to or logically associate with the record an electronic sound, symbol, or process. 

The ability for a principal to "sign" a document in a variety of ways is included in HB8 so that individuals 
who may have a physical impairment but can fully comprehend financial transactions, have other 
options rather than a traditional signature to validate the document Power of Attorney. Electronic 
sound (many tools provide computerized signature recognition), symbol (including an "X" or thumbprint 
or other), and a process (could include assigning another person to sign on their behalf) . 

Thank you Beth, for identifying that we needed additional language to allow a notary public to recognize 
the optional signatures as valid forms of signature when notarizing the document. This language has 
been added as (b) on page 36. 

Senator Stedman, Chairman (S)HSS, asked that I review the notary requirements to insure that the bill 
does not open up the opportunity for fraud by widening the ability of the principal to sign in a variety of 
ways. After meeting with the Lieutenant Governor's office, a suggested change is listed on the 
attachment that may further strengthen Alaska's power of attorney form and statutes. Particularly, 
requiring the notary to verify the identity of the person signing on behalf of the principal. 

Please provide your comments regarding the notary requirements as provided for in this financial power 
of attorney. 
Thank you 
Ginger Blaisdell 

Cfiief of Staff 
Office of ~yresentative Sfieffe y Jfugfies 
Serving (jreater Pa{mer 
Cayita( 'Bui(ding 'Room 13 
Juneau, .Jl{asfia 99801 

907-465-5265 
1-800-565-3743 
<image001.png><image002.png><image003.jpg> 

If you would like to subscribe to Representative Hughes' newsletter, please cl ick 
http://www.housemajority.org/members/hughes/. 

<Notary discussion on HB8.docx> 
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HB8 Power of Attorney 
Version N.A 

Following the check off boxes for selection of powers and instructions on the form, a Notary is 
required to witness the signature to make the power of attorney valid. 

Page 7 
Statutory Form Power of Attorney 
15 IN WITNESS WHEREOF, I have hereunto signed my name 
16 this __ day of _________ _ 
17 --------------------------
18 Signature of Principal 
19 Acknowledged before me at _____________ _ 
20 ___________ on ____________ _ 
21 Signature of Officer or Notary 

Additional language was added to clarify that a notary public could consider the signature of 
someone other than the principal if the principal was in their presence and directs another person 
to sign on their behalf. 
Page 36 
8 * Sec. 25. AS 13 .26 is amended by adding a new section to read: 
9 Sec. 13.26.357. Execution of power of attorney. (a) A power of attorney 
10 executed in this state is valid if the principal 
11 (1) signs the power of attorney or, in the principal's conscious presence, 
12 directs another individual to sign the principal's name on the power of attorney; and 
13 (2) acknowledges the signature before a notary public or other 
14 individual authorized by law to take acknowledgments. 
15 (b) Notwithstanding AS 44.50.062(5)(A), a notary public may consider that 
16 the principal has signed a power of attorney if the principal, in the presence of the 
17 notary public, directs another individual to sign under (a)(l) of this section. 



.. ' .. 

After working with the Lieutenant Governor's office, who approve and issue notaries, the 
following suggestions were offered to reduce the likelihood of fraud at execution of the power of 
attorney. 

Page 313 Notary Encyclopedia 

"For many generations, it has been customary for the impaired to write the letter "X" or to place 
their thumb print on the signature line in lieu of a signature. Often, it is required that the notary 
write the person ' s name adjacent their mark, and even provide for witnesses to sign their names 
as well. 

The mark or thumbprint inherently, by definition, constitutes a valid signature. Adding the names 
of the signer and witnesses to the thumbprint may be surplusage, albeit required in some states. It 
is useful for clarity and full disclosure of the nature of the execution of the document by the 
physically impaired signer." 

While many states allow for an alternative signature of the principal, the purpose ofHB8 is to 
strengthen the power of attorney statutes to better prevent fraud. Additional notary verification 
may be one course of action to allow assistance to the principal when needed. 

Current: 
IN WITNESS WHEREOF, I have hereunto signed my name 
this __ day of ______ . ___ _ 

Signature of Principal 
Acknowledged before me at ______________ _ 

on ----------- --------------
Signature of Officer or Notary 

Suggested to be added: 

If a person other than the principal executes the signature for the principal, an additional 
signature line and notary verification should be included on the statutory form power of attorney. 

IN WITNESS WHEREOF, I have hereunto signed my name 
this __ day of __________ _ 

Signature of Appointee Acting at the bequest of _______ _ 
Name of Principal 

Printed name of Appointee _ _____________ _ 
Form of Identification of Appointee ___________ _ 

Acknowledged before me at _____________ _ / 

on ----------- --------------
Signature of Officer or Notary \ 



HB 8 POWERS OF ATTORNEY 

• Financial scams targeting vulnerable adults in Alaska are far too common. 

• Sadly they often involve relatives or friends who steal money from an elder 
when the elder grants them a power of attorney. 

• Older Alaskans are more susceptible to fraud and financial abuse because 
o they commonly experience some degree of cognitive decline 
o through natural causes or from medications 
o and can have difficulty understanding their changing world. 

Last year in Alaska 

• More than 600 allegations of financial exploitation between 

• Adult Protective Services Division 

• Office of the Long Term Care Ombudsman 

• Office of Public Advocacy, Elder Fraud Unit 

• In Elder Fraud Unit as an ex., more than half were specific to POA abuse. 

• Out of this office alone, an average of ONCE/2 WEEKS one of our seniors 

finds themselves in a legal interaction with the courts pertaining to POA. 

• One common method of abuse is the misuse of the POA that a person has 

granted. 

• HB8 strengthens Alaska's existing Power of Attorney statutes. 

• clarifying the responsibilities of the person receiving the power of attorney 

• improving the statutory form. 

• While keeping our statutes customized for Alaska, specific to circumstances 
unique in our state, 

• aligns some wording with other states' language to eliminate problems 
when the senior and the power of attorney live in different states. 

• better for both the senior and the person serving as the power of attorney 
when the two are separated by a state line. 



o New terminology throughout the bill that updates existing statute 

with today's language choice specifically using "Principal" and 

"Agent". 

o Page 2: new definition for "sign" that allows the Principal to sign the 

document in a variety of ways such as sound, tangible symbol or 

process (maybe asking someone to sign for them). The signature 

would be witnessed and notarized indicating the form was completed 

as the Principal desired. 

o Page 2: Agent's Duties are defined so that someone who becomes the 

Agent understands what their roll is when tending to the Principal's 

finances. This had not been identified before. 

o Page 8: The current statutory form instructs the Principle to assign 

"everything" to the Agent unless specifically crossing out lines of 

responsibility - this is counterintuitive. Now the Principal marks "yes" 

or "no" for each area of category of financial responsibility that the 

Agent will manage on their behalf. 

o Page 9: The statutory form also separates out specific powers of 

authority that are more significant than routine financial actions. They 

include gifts, beneficiary designation, changing a trust and more. 

o Page 34: Judicial Relief is a new section added to further protect the 

best interest of the Principal. A list of qualified persons may petition 

the court to review the Agent's conduct if it is believed that the Agent 

is not acting in "good faith" to conduct financial management in the 

best way for the Principal. 
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o Page 37: Substitute Decision-Making Docum·ents allows for the 

recognition of documents between states or identifying which state's 

laws the Principal want the documents to follow. 

HB8 provides for 

• Better definitions and 

• clarifies areas of concern 

• will help the Principle make better decisions when it comes to assigning the 

responsibility of their finances and property to someone. 

We honor our elders and have an obligation to vulnerable adults to help protect 
them. 

This bill will strengthen existing statutes to better protect them and better guide 
those who help care for them. 

I ask for your vote to improve the existing Powers of Attorney to safeguard 

financial fraud against Alaskans. 



Financial Exploitation Alaska Statistics 
This information was requested by Representative Hughes' staff from each of three departments. 

Department of Health and Social Services 
Adult Protective Services 

Summary of Financial Exploitation {FE) Allegations: SFY2011 through SFY2015 

Fiscal Year Number of FE Investigation 

SFYll 

SFY12 

SFY13 

SFY14 

SFYlS (07/01/2014 - 01/31/2015) 

Department of Revenue 
Office of Long Term Care Ombudsman 
In FFY 2014 we had 16 complaints 
In FFY 2013 we had 31 complaints 
In FFY 2012 we had 26 complaints 
In FFY 2011 we had 20 complaints 
In FFY 2010 we had 13 complaints 

Department of Administration 
Office of Public Advocacy, Elder Fraud 

447 

354 

270 

492 

244 

FY14 SO cases were reviewed with 26 cases specific to POA abuse 

HB8 Power of Attorney data request 2/27/2015 

Number of FE Allegations 

508 

365 

279 

535 

267 

Page 1 



March 12, 2015 

The Honorable Shelley Hughes 
House District 8 - Greater Palmer 
Alaska State Legislature 
120 East 4 th Street 
Juneau, Alaska 99801 

Dear Representative Hughes, 

Arna _____ 
Association of Mature American Citizens 

Voice of Americans 50+ 

On behalf of the 1.3 million members of AM.AC, the Association of Mature American Citizens, including the 
6,000 members in Alaska, I am writing to offer our support to HB 8, the "Uniform Power of Attorney" bill, which 
has already been passed by the Alaska State House of Representatives. This important piece of legislation seeks 
to protect seniors from fraud and financial abuse as a result of vulnerabilities in the state's existing power of 
attorney statutes. 

By clarifying the responsibilities and duties of those receiving the power of attorney, HB 8 strengthens current 
law and works to minimize instances of elder financial abuse. This legislation also amends existing statute so that 
if the individual receiving the power of attorney acts inappropriately, then his powers can be removed. AMAC 
believes that enhancing accountability within the state' s laws will give mature Americans and seniors the added 
protections they need. 

Unfortunately, scams targeting seniors have become far too common. As older Americans experience some 
degree of cognitive decline, they often become increasingly susceptible to fraud and financial abuse from relatives 
or close friends. Taking these critical concerns into consideration, HB 8 has worked to align its statutory wording 
with that of other states in order to eliminate problems when the senior and the power of attorney live in different 
states. AMAC is pleased that HB 8 seeks to address myriad aspects of this problem and that it has been 
specifically designed to better guide those who help care for seniors. 

AMAC is wholly committed to protecting the interests of older Americans and remains very concerned about 
abuses of power of attorney statutes. Thus, we are pleased to join you in honoring our elders and protecting them 
as they enter a vulnerable time in life. Thanks to your concern for seniors and your leadership on this significant 
issue, AMAC is proud to support HB 8 and strongly encourages the Alaska State Senate to adopt this bill. 

Sincerely, 

Dan Weber 
President and Founder of AMAC 

Association of Mature American Citizens · www.amac.us · 888.262.2006 



f '; \ n :j Real Possibilities in 

Alaska 
February 9, 2015 

Representative Shelley Hughes 
Alaska State Capitol, Room 13 
Juneau, Alaska 99801· 1182 

RE : HB 8 - Powers of Attorney - SUPPORT 

Dear Representative Hughes, 

3601 C Street, #1420 Anchorage, AK 99503 

1-866-227-7447 1 Fax: 907-341-2270 TTY: 1-877-434-7598 

aarp.org/ak ak@aarp.org ' twitter: @aarpalaska 

facebook.com/AARPAK 

Thank you very much for your sponsorship of HB 8. AARP Alaska, on behalf of our 86,000 members, 

strongly supports enactment of HB 8, as an update to existing statute to more closely conform to the 

Uniform Powers of Attorney Act and the Uniform Recognit ion of Substitute Decision-Making Documents 

Act. The HB 8 update t o current Alaska statute will wi ll strengthen protections for vulnerable adults, 

their agents, and third parties. 

Powers of attorney are essential tools for delegating authority to a trusted person to handle financial 

matters in many situations, including potential incapacity for decision-making. It is a legal document 

used by an in-:lividual (the principal) to name someone else (the agent) to make financial decisions and 

act on the pr incipal's beh3lf. 

To be useful as an incapacity planning tool, a power of attorney must give broad authority to t he agent. 

A power of attorney is private, and there is no oversight by a court as there would be for a guardian or 

conservator. St ate laws are often unclear about the duty owed by the agent to the principal. This 

combination of broad consent, lack of oversight, and unclear duties makes it possible for agents to 

misuse their authority. 

When such authority is misused as a means of financial exploitation, powers of attorney have been 

called a " license to steal" . This is cause for concern and explains why we think it 's critical that our stat e 

laws help prevent , detect and redress the abuse of powers of attorney. Powers of attorney abuse can 

take many forms, including: 

Forging the principal's signature on a power of attorney form or making a fraudulent document; 
o Spending t he principal's money for the benefit of the agent; 
o Making gifts when the power Qf attorney does not provide authority t o do so; and 
o Undermining the principal's estate plan by giving assets to unintended recipients. 

Additionally, we are concerned about third party acceptance of powers of attorney. A power of 
attorney wi ll not be useful if third parties, such as financial inst i utions, refuse to honor an agent's 
directions. It is true that third parties that refuse to honor a power of attorney because they believe the 
agent is misusing authority may help prevent exploitation of t he principal. Sometimes, however, t hird 



parties refuse to honor the POA for less legitimate reasons, such as because it is old or from another 
state. 

Wh,ile the Act can't prevent bad actors from committing theft and other forms of abuse, it does set forth 
clear agent duties and prohibitions that will make civil actions and criminal prosecutions more effective. 
It also provides important protections to third parties to encourage their acceptance of powers of 
attorney in appropriate circumstances. Highlights include provisions that: 

• Contain mandatory and default duties that prohibit self-dealing and mandate preservation of 
the principal's estate plan; 

• Make clear that a power of attorney terminates when the principal dies; 
• Set forth the powers, often referred to as "hot powers", that an agent cannot exercise unless 

the principal specifically authorizes such actions; 
• Establish liability for agents who violate the power of attorney law; 
• Address third-party acceptance of and reliance upon a power of attorney; and 
• List circumstances under which a third party may legitimately refuse to accept a power of 

attorney and provide sanctions for unlawful refusals. 

HB 8 also incorporates a newly drafted uniform code, the Uniform Recognition of Substitute Decision­
Making Documents. The purpose of this provision is to provide for portability among U.S. jurisdictions. 
Lack of recognition and acceptance of a substitute decision-making document (i.e., POA), defeats the 
purpose, particularly when a principal's POA was created in another jurisdiction or seeks acceptance in 
another jurisdiction. Documents covered by HB 8 would be those that delegate decision-making 
authority over property, health care or personal care to a specific decision-maker. This provision would 
apply to all substitute decision-making documents, whether created in Alaska or in another jurisdiction. 
Fundamentally, the provision gives flexibility and broadens acceptance of substitute decision-making 
documents that strengthen an individual's advance planning for incapacity. Enactment of HB 8 would 
strengthen the power of attorney law to better protect vulnerable or incapacitated Alaskans and to 
benefit our businesses and courts. 

AARP supports the adoption of HB 8 and encourages its passage and enactment. We are happy to 
elaborate our position or answer any questions. Thank you. 

i ctf~ul~IY,:.>c::;.-._. ____ _ 

Ken Helander 
YI~~ 

Marie Darlin 
Advocacy Director Chair, AARP Capitol City Task Force 
AARPAlaska 
762-3314 
khelander@aarp.011; 

CC: Representative Max Gruenberg, Co-sponsor 
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David Scott 

From: Randy Ruaro 
Sent: 
To: 

Friday, November 13, 2015 9:57 AM 
David Scott 

Subject: FW: Notary discussion on HB8.docx 

FYI 

From: Allen, Richard K (DOA) [mailto:richard.allen@alaska.gov] 
Sent: Tuesday, April 14, 2015 2:30 PM 
To: Goldstein, Beth (DOA) <beth.goldstein@alaska .gov>; Ginger Blaisdell <Ginger.Blaisdell@akleg.gov> 
C(:: Randy Ruaro <Randy.Ruaro@akleg.gov>; Rep. Shelley Hughes <Rep.Shelley.Hughes@akleg.gov> 
Subject: RE: Notary discussion on HB8.docx 

Ginger- I echo Beth's remarks. OPA is very pleased with this bill as we believe it will assist us in combating elder fraud 
and financial abuse. Thanks to you and Rep. Hughes! - Rick 

Richard K. Allen 
Statewide Director 
Office of Public Advocacy 
900 W. 5th Ave., Ste. 525 
Anchorage, AK 99501 
907-269-3500 
http://doa.alaska.gov/opa/ 

From: Goldstein, Beth (DOA) 
Sent: Tuesday, April 14, 2015 2:27 PM 
To: Blaisdell, Ginger (LAA) 
Cc: Ruaro, Randy (LAA); Allen, Richard K (DOA); Rep. Shelley Hughes 
Subject: RE: Notary discussion on HB8.docx 

Ginger, 

Thank you for sending this follow up. Yes, both of these answers and the changes do alleviate the notary concern from 
the fraud and exploitation perspective. Again, we are delighted to see this bill go forward. Thank you for addressing our 
concerns. 

Regards, 

Beth Goldstein 
Supervising Attorney 
Alaska Office of Public Advocacy 
Office of Elder Fraud and Assistance 
907-334-5932 

From: Ginger Blaisdell [mailto:Ginger.Blaisdell@akleg.gov] 
Sent: Tuesday, April 14, 2015 2:24 PM 
To: Goldstein, Beth (DOA) 

1 
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Cc: Ruaro, Randy (LAA); Allen, Richard K (DOA); Rep. Shelley Hughes 
Subject: RE: Notary discussion on HB8.docx 

Thanks for the conversation this morning Beth, 

Conscious presence: 
I spoke with Legislative Legal Services and their response to "conscious presence" is: 

Signing in the Principal's conscious presence means, within the range of the Principal's senses. 

This supports that there is a recognition of awareness by the Principal. 

The term "conscious presence" is written in the Uniform Code and is used three times in Alaska's Probate code. While 
there is not a written definition of "conscious presence", past cases and comments to code provide the courts with 
adequate terms for interpretation. 

Leg Legal did not recommend inserting a specific definition because they felt it was already an understood term by other 
means. 

Amending the form: 
I appreciate your remarks and guidance from the Lt Gov office that including an additional signature line would be a 
good change on the Power of Attorney Form in the event another person was requested to sign on behalf of the 
Principal. This would identify the individual actually signing the form since the Principal could not/elected not to sign for 
whatever the reason . The Principal still must be in attendance when the alternate signature took place. 

Do these two actions help to ease your concerns about the notary language in HB8? 

thanks 
Ginger 

Cfiief of Staff 
Office of 'Reyresentative Sfie{{ey Jlugfies 
Serving (jreater 'Pa{mer 
Cayita{ 'Bui{dlng 'Room 13 

Juneau, .:Alaska 99801 

907-465-5265 
1-800-565-37 43 

If you would like to subscribe to Representative Hugh es' newsletter, please click 
http://www.housemajority.org/members/hughes/. 

From: Goldstein, Beth (DOA) [mailto:beth .goldstein@alaska.gov] 
Sent: Monday, April 13, 2015 6:02 PM 
To: Ginger Blaisdell 
Cc: Randy Ruaro; Allen, Richard K (DOA); Rep. Shelley Hughes 
Subject: Re: Notary discussion on HB8.docx 
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Can you define conscious presence? What is it intended to mean? 

If that is specified then this defin itely seems to be a good solution. 

Beth Goldstein 
Supervising Attorney 
Office of Elder Fraud and Assistance 

On Apr 13, 2015, at 5:01 PM, Ginger Blaisdell <Ginger.Blaisdell@akleg.gov> wrote : 

Does the solution included in the attached document resolve the issue with the notary interpreting a 
mark as a signature? 

ginger 

From: Goldstein, Beth (DOA} [mailto:beth.goldstein@alaska .gov] 
Sent: Monday, April 13, 2015 3:23 PM 
To: Ginger Blaisdell; Randy Ruaro; Allen, Richard K (DOA} 
Cc: Rep. Shelley Hughes 
Subject: RE: Notary discussion on HB8.docx 

Ginger and Randy, 

Thank you for contacting me with this question. I have spoken with my Director, Rick Allen and he has 
asked me to respond . 

We support the POA bill and think that it has taken a tremendous step towards protecting vulnerable 
elders while still allowing for the need and intent of obtaining a power of attorney to easily be acquired . 

We also fully support the term "sign" to mean executing a tangible symbol, such as making someone's 
mark which the notary observes. 

There is concern that 62(b} places an undue burden on a notary to now have to interpret whether 
something other than someone's mark, which is made before the notary, is that person's intent to 
"sign" a power of attorney. Notaries, to the best of our knowledge, are not provided with any type of 
training or ability to make this determination. As that relates to fraud, this section could very well have 
a negative impact on being able to prove fraud cases related to fraudulent or invalid POA's. It can very 
well lead to extended litigation over whether a valid POA was obtained where we will be required to 
litigate whether the notary properly assessed the individual's intent and how that was discerned . It 
appears this section expands "sign" to place additional burdens on notaries and is potentially ripe for 
extensive litigation in future fraud cases. 

I hope that this answers your question and thank you for keeping the Office of Elder Fraud involved with 
this very important legislation. 

Beth Goldstein 
Supervising Attorney 
Alaska Office of Public Advocacy 
Office of Elder Fraud and Assistance 
907-334-5932 
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From: Ginger Blaisdell [mailto:Ginqer.Blaisdell@akleg.gov] 
Sent: Monday, April 13, 2015 2:26 PM 
To: Ruaro, Randy (LAA); Goldstein, Beth (DOA); Allen, Richard K (DOA) 
Cc: Rep. Shelley Hughes 
Subject: Notary discussion on HB8.docx 

HB8 Power of Attorney includes a new definition for "sign" 
Page 2, line 14 
(62) "sign" means, w ith present intent to authenticate or adopt a record, 
(A) to execute or adopt a tangible symbol; or 
(B) to attach to or logically associate with the record an electronic sound, symbol, or process. 

The ability for a principal to "sign" a document in a variety of ways is included in HB8 so that individuals 
who may have a physical impairment but can fully comprehend financial transactions, have other 
options rather than a trad itional signature to validate the document Power of Attorney. Electronic 
sound (many tools provide computerized signature recognition), symbol (including an "X" or thumbprint 
or other), and a process (could include assigning another person to sign on their behalf) . 

Thank you Beth, for identifying that we needed additional language to allow a notary public to recognize 
the optional signatures as valid forms of signature when notarizing the document. This language has 
been added as (b) on page 36. 

Senator Stedman, Chairman (S)HSS, asked that I review the notary requirements to insure that the bill 
does not open up the opportunity for fraud by widening the ability of the principal to sign in a variety of 
ways. After meeting with the Lieutenant Governor' s office, a suggested change is listed on the 
attachment that may further strengthen Alaska's power of attorney form and statutes. Particu larly, 
requiring the notary to verify the identity of the person signing on behalf of the principal. 

Please provide your comments regarding the notary requirements as provided for in this financial power 
of attorney. 
Thank you 
Ginger Blaisdell 

Chief of Staff 
Office of 'Representative Sheffey J-fughes 
Serving (jreater Ta{mer 
Cayita{'Bui{d'i,ng 'Room 13 

Juneau, .'Alaska 99801 

907-465-5265 
1-800-565-37 43 
<image001.png><image002.png><image003.jpg> 

If you would like to subscribe to Representative Hughes' newsletter, please click 
http://www.housemajority.org/members/hughes/. 

<Notary discussion on HB8.docx> 
4 



.. 

HB8 Power of Attorney 
VersionN.A 

Following the check off boxes for selection of powers and instructions on the form, a Notary is 
required to witness the signature to make the power of attorney valid. 

Page 7 
Statutory Form Power of Attorney 
15 IN WITNESS WHEREOF, I have hereunto signed my name 
16 this __ day of __________ _ 
17 -------------------------
18 Signature of Principal 
19 Acknowledged before me at ---------------
20 ___________ on ____________ _ 
21 Signature of Officer or Notary 

Additional language was added to clarify that a notary public could consider the signature of 
someone other than the principal if the principal was in their presence and directs another person 
to sign on their behalf. 
Page 36 
8 * Sec. 25. AS 13.26 is amended by adding a new section to read: 
9 Sec. 13.26.357. Execution of power of attorney. (a) A power of attorney 
10 executed in this state is valid if the principal 
11 (1) signs the power of attorney or, in the principal's conscious presence, 
12 directs another individual to sign the principal's name on the power of attorney; and 
13 (2) acknowledges the signature before a notary public or other 
14 individual authorized by law to take acknowledgments. 
15 (b) Notwithstanding AS 44.50.062(5)(A), a notary public may consider that 
16 the principal has signed a power of attorney if the principal, in the presence of the 
17 notary public, directs another individual to sign under (a)(l) of this section. 



After working with the Lieutenant Governor' s office, who approve and issue notaries, the 
following suggestions were offered to reduce the likelihood of fraud at execution of the power of 
attorney. 

Page 313 Notary Encyclopedia 

"For many generations, it has been customary for the impaired to write the letter "X" or to place 
their thumb print on the signature line in lieu of a signature. Often, it is required that the notary 
write the person' s name adjacent their mark, and even provide for witnesses to sign their names 
as well. 

The mark or thumbprint inherently, by definition, constitutes a valid signature. Adding the names 
of the signer and witnesses to the thumbprint may be surplusage, albeit required in some states. It 
is useful for clarity and full disclosure of the nature of the execution of the document by the 
physically impaired signer." 

While many states allow for an alternative signature of the principal, the purpose of HB8 is to 
strengthen the power of attorney statutes to better prevent fraud. Additional notary verification 
may be one course of action to allow assistance to the principal when needed. 

Current: 
IN WITNESS WHEREOF, I have hereunto signed my name 
this __ day of ________ _ 

Signature of Principal 
Acknowledged before me at -------------- -

0 n ----------- --------------
Signature of Officer or Notary 

Suggested to be added: 

If a person other than the principal executes the signature for the principal, an additional 
signature line and notary verification should be included on the statutory form power of attorney. 

IN WITNESS WHEREOF, I have hereunto signed my name 
this __ day of ______ . ___ _ 

Signature of Appointee Acting at the bequest of _______ _ 
Name of Principal 

Printed name of Appointee _______________ _ 
Form of Identification of Appointee -------------

Acknowledged before me at ______________ _ 
on ----------- --------------

Signature of Officer or Notary 
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HB8 Power of Attorney 
VersionN.A 

Following the check off boxes for selection of powers and instructions on the form, a Notary is 
required to witness the signature to make the power of attorney valid. 

Page 7 
Statutory Form Power of Attorney 
15 IN WITNESS WHEREOF, I have hereunto signed my name 
16 this __ day of _________ _ 
17 -------------------------
18 Signature of Principal 
19 Acknowledged before me at ______________ _ 
20 ___________ on ____________ _ 
21 Signature of Officer or Notary 

Additional language was added to clarify that a notary public could consider the signature of 
someone other than the principal if the principal was in their presence and directs another person 
to sign on their behalf. 
Page 36 
8 * Sec. 25. AS 13 .26 is amended by adding a new section to read: 
9 Sec. 13.26.357. Execution of power of attorney. (a) A power of attorney 
10 executed in this state is valid if the principal 
11 (1) signs the power of attorney or, in the principal's conscious presence, 
12 directs another individual to sign the principal's name on the power of attorney; and 
13 (2) acknowledges the signature before a notary public or other 
14 individual authorized by law to take acknowledgments. 
15 (b) Notwithstanding AS 44.50.062(5)(A), a notary public may consider that 
16 the principal has signed a power of attorney if the principal, in the presence of the 
17 notary public, directs another individual to sign under (a)(l) of this section. 



After working with the Lieutenant Governor' s office, who approve and issue notaries, the 
following suggestions were offered to reduce the likelihood of fraud at execution of the power of 
attorney. 

Page 313 Notary Encyclopedia 

"For many generations, it has been customary for the impaired to write the letter "X" or to place 
their thumb print on the signature line in lieu of a signature. Often, it is required that the notary 
write the person' s name adjacent their mark, and even provide for witnesses to sign their names 
as well. 

The mark or thumbprint inherently, by definition, constitutes a valid signature. Adding the names 
of the signer and witnesses to the thumbprint may be surplusage, albeit required in some states. It 
is useful for clarity and full disclosure of the nature of the execution of the document by the 
physically impaired signer." 

While many states allow for an alternative signature of the principal, the purpose of HB8 is to 
strengthen the power of attorney statutes to better prevent fraud. Additional notary verification 
may be one course of action to allow assistance to the principal when needed. 

Current: 
IN WITNESS WHEREOF, I have hereunto signed my name 
this __ day of ------

Signature of Principal 
Acknowledged before me at ---------------___________ on ____________ _ 
Signature of Officer or Notary 

Suggested to be added: 

If a person other than the principal executes the signature for the principal, an additional 
signature line and notary verification should be included on the statutory form power of attorney. 

IN WITNESS WHEREOF, I have hereunto signed my name 
this __ day of _________ _ 

Signature of Appointee Acting at the bequest of _______ _ 
Name of Principal 

Printed name of Appointee ______________ _ 
Form of Identification of Appointee ____________ _ 

Acknowledged before me at ______________ _ 
on ----------- -------------

Signature of Officer or Notary 



STATE 0 ALASKA 
DEPARTMENT OF REVENUE 

Alaska Mental Health 
Trust Authority 

February 19, 2015 
Representative Shelley Hughes 
Alaska State Capitol, Room 13 
Juneau, Alaska 99801-1182 

BILL WALKER, GOVERNOR 

Office of the Long Term Care Ombudsman 

3745 Community Park Loop. Suite 200 
Anchorage AK 99508 
Phone (907) 334-4480 

Fax(907)334-4486 

Re: HB 8 Powers of Attorney and other substitute decision-making documents 

Representative Hughes, 
Thank you for sponsoring HB 8 enacting significant reforms to Alaska's power of attorney law. The 
Office of the Long Term Care Ombudsman strongly supports this bill which adds new sections and 
clarifies existing language for the implementation of power of attorney documents in Alaska. It also 
brings Alaska's statute closer to conforming to the Uniform Powers of Attorney Act and the Uniform 
Recognition of Substitute Decision-Making Documents Act. 

As you know, the Office of the Long Term Care Ombudsman frequently investigates cases in which 
family members, friends, and others misuse power of attorney documents to exploit vulnerable older 
Alaskans. Seniors need a legal document that allows them (the principal) to delegate authority to a 
trusted person (the agent) to handle financial and other matters according to their wishes, including 
when they become incapacitated. In the cases the Long Term Care Ombudsman investigates, 
unscrupulous agents spend the senior's assets for items that do not benefit the senior. These 
situations range from personal care attendants using an eider's debit card to withdraw money to 
purchase items for themselves to situations where a family member has spent hundreds of thousands 
of dollars on vacations and automobiles for themselves. Power of attorney documents are also used 
to transfer the eider's home to the person who holds the power of attorney. Sometimes these agents 
even dissolve a family trust, directly ignoring the senior's expressed wishes for the distribution of 
their assets. After working all their adult lives to save for old age, older Alaskans are defrauded of 
assets that should be used to provide for their care. 

HB 8 clarifies and updates the current definitions as well as adds new definitions needed to 
implement this bill. One of these clarifications is to change the word "disability" to "incapacity" 
which is important as individuals can become unable to make decisions on their own behalf but not 
have a disability. The definitions have also been updated to keep pace with the technological 
advancements in our society including the use of electronic records and signatures. This bill clarifies 
that this law applies to any document that grants authority for an individual to act on behalf of 
another even if the words "power of attorney'' are not used in the document. Another significant 
improvement for seniors is the clarification that a signature can be a tangible symbol or completed 
electronically so that seniors who have difficulty writing can still execute a power of attorney 
document. 



HB 8 adds important protections by defining the duties of the agent and holds agents who violate 
these duties liable to restore or reimburse the principal or their successors. Section 13.26.327 is a 
new section that defines the duties of the agent and clarifies that an agent must act in accordance 
with the principal's wishes, best interest and within the scope of the power of attorney. The agent 
must also keep records showing their actions. They are required to preserve the principal's estate, if 
beneficial to the principal, and cooperate with other decision makers such as conservators or others 
designated to make health care decisions. In section 13.26.326, an agent who violates these new 
protections and uses the power of attorney for their own interest are liable to restore or reimburse 
the principal or principal's successors. 

The Office of the Long Term Care Ombudsman is especially supportive of the changes to the power of 
attorney form. The form in this bill would require individuals to indicate "yes" or "no" for each of the 
fourteen powers they want to delegate. This is an improvement over the current form which requires 
individuals to cross out any powers they do not want to delegate, which is counter-intuitive. This 
change will help prevent older Alaskans from signing away their powers unintentionally. The new 
form also includes the option to delegate power over retirement plans and super powers (trusts, 
gifts, beneficiary designation, death deed transfers) which are not in the current form. This bill also 
provides provisions for judicial review when the principal, family member, state agency, care provider 
or other interested party feels the power of attorney document is being misused or abused. 

Another section added to the bill clarifies when third parties must accept a power of attorney 
document and when they can decline. Currently, state law provides a "safe haven" which 
unintentionally encourages financial institutions to accept power of attorney, even when they believe 
them fraudulent. HB 8 will encourage institutions to refuse questionable powers of attorney and to 
report suspected exploitation to the authorities without fear of penalty. Timelines are also added for 
various procedures such as translations or seeking an opinion of counsel. It also makes it clear when a 
power of attorney enacted in another state is valid in Alaska. HB 8 clarifies under what conditions a 
power of attorney document can be terminated and directs the agent to notify the appropriate 
person when the principal is incapacitated. 

The final section of the bill expands many of these same provisions to other substitute decision 
making documents in which a person gives power for an individual to make decisions on their behalf 
with respect to healthcare and personal care. This section also allows Alaska to align with the 
Uniform Recognition of Substitute Decision-Making Documents Act. 

The Office of the Long Term Care Ombudsman believes that HB 8 strengthens Alaska's power of 
attorney law and will help prevent the exploitation of elders and other vulnerable adults as well as 
make it easier to prosecute individuals who abuse power of attorney documents. Thank you for your 
leadership in bringing this bill forward. Please do not hesitate to contact our office if we can assist 
you in this effort. 

Sincerely, 

Teresa Holt 
State Long Term Care Ombudsman 
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EXECUTIVE SUMMARY 

A power of attorney (POA) is a legal document used by individuals to allow someone 
else to act on their behalf, commonly recommended by elder law and estate planning 
attorneys as a tool for planning for incapacity. In most cases when used for this purpose, 
the POA specifies that it will continue if incapacity occurs, and it is known as a durable 
power of attorney. 

Powers of attorney are regulated by state law. In 2006, the Uniform Law Commissioners 
(ULC), who draft and propose specific statutes in areas of the law where uniformity 
among the states is desirable, approved the Uniform Power of Attorney Act (UPOAA or 
Act). Among other goals, the UPOAA aims to promote autonomy and prevent, detect, 
and redress power of attorney abuse. The Act defines a POA as durable unless otherwise 
indicated by the person who creates it, and this report will use the term POA to include 
durable powers (unless that would be inconsistent with a title or text of a referenced 
document). 

The primary goal of this report is to inform state legislators, policymakers, practitioners, 
and advocates about the UPOAA provisions that protect against POA abuse and promote 
autonomy, and to support enactment efforts within the states. The report provides 
background on POAs and their use and misuse. In addition, it gives readers-including 
legal professionals-information about their own state's laws and the laws of other states, 
explains why the UPOAA was developed, and identifies and discusses the relevant 
UPOAA provisions. 

The report provides a series of charts that compares the state POA laws in effect on 
December 31, 2007, to each relevant provision of the UPOAA. A master chart of all 
provisions allows readers to assess ( 1) whether their state law has provisions related to 
protecting against POA abuse or preserving autonomy similar to the UPOAA provisions 
and (2) how their state law compares to those of other states. Finally, the report includes 
iriaterials aimed at helping advocates to promote adoption of the UPOAA provisions in 
their state. 

Through the charts, this report highlights key provisions of the UPOAA that benefit and 
protect people who execute powers of attorney, such as the following: 

• The clear statement of an agent's duties, including the agent's responsibility to act in 
good faith, within the scope of authority granted, and according to the principal's 
known expectations or best interests-as well as more specific duties such as 
preserving the principal's estate plan, keeping careful records, and cooperating with 
the principal's health care proxy (sections l 14(a) and (b)); 

• The mandate that express language is required to give the agent "hot powers," which 
authorize actions with a particularly high propensity for dissipating the principal's 
property or altering the estate plan, such as creating a trust, making a gift, or changing 
a beneficiary designation (sections 201 and 301); 

• The provision that a third party may refuse to honor a POA when there is good faith 
belief that the principal may be subject to abuse, and the requirement that the third 
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• 

• 

person make a report to adult protective services (section 1 I 4(h); Alternative A, 
section 120(b); and Alternative B, section 120(c)) 

The provision that an agent found liable for violating the Act must restore the value 
of the principal's property to what it would have been had the agent not breached his 
or her duties and reimburse any attorney's fees and costs advanced from the 
principal's property to defend the agent (section 117); and 

The imposition of sanctions for an unlawful refusal by a third party to accept a POA 
(Alternative A, section 120(c) and Alternative B, section 120(d)). 

These and other provisions of the UPOAA enhance the effectiveness of a POA as a 
planning tool and help to prevent, detect, or remedy abuse of this legal instrument. 

The analysis in this report's narrative and the detailed charts within the report serve as a 
yardstick for each state's current law and a guide for improving protections through 
legislative reform and drafting stronger individual documents. Advocacy tips and a fact 
sheet for states (developed by the ULC) will aid in efforts to enact the UPOAA. 

viii 
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INTROOUCTI.ON 

"Ronald Slomski is described as a man who married a woman with two daughters, whom 
he helped raise to adulthood. Slomski named his step-daughters as the successor 
beneficiaries of both his pension plan and will. Because he and his wife both became ill, 
Slomski gave his mother broad authority under a general power of attorney to handle his 
affairs . Slomski's wife predeceased him by six months. Two weeks before Slomski's own 
death, his mother instructed his employer to change the beneficiaries on his pension plan 
to his siblings. The office manager, who was described as uneasy about the change, 
consulted the company's lawyer, but then permitted Slomski's mother to make the 
beneficiary changes because she had the authority under Slomski's power of attorney to 
'exercise all powers with respect to retirement plans that the principal could if present.' 
As stated in the newspaper account, by the time Slomski died, '[e]verything he had saved 
had been moved beyond the reach of the heirs designated in his will.' 

"Sadly, there may be no recourse under Pennsylvania law for Slomski's step-daughters 
because Slomski's mother had actual authority to change the beneficiary designations and 
these changes did not amount to self dealing in the technical sense. "2 

A power of attorney (POA) is a type of legal document used by individuals to allow 
someone else to act on their behalf temporarily for purposes of convenience or, as often 
recommended by elder law and estate planning attorneys, for purposes of planning for 
incapacity. In most states, the latter purpose necessitates the use of a POA that specifies 
that it will continue if incapacity occurs, and such a POA is known as a durable power of 
attorney (DPA). The Slomski case offers an example of the problems increasingly 
associated with POAs, durable or otherwise. At the same time, the case demonstrates the 
benefits of the new Uniform Power of Attorney Act (UPOAA or Act), which contains a 
number of provisions related to ( 1) preventing, detecting, and remedying POA abuse and 
(2) promoting the autonomy of the individual who makes the POA. The Slomski 
stepdaughters might have been able to successfully challenge the agent's actions had the 
UPOAA been in effect in their jurisdiction. 

In keeping with the UPOAA 's new definition of a POA as durable unless otherwise 
indicated by the person who is authorizing someone else to act on his or her behalf,3 this 
report will use the tenn POA rather than DPA unless doing so would be inconsistent with 
the tenninology used in the title or text of a document discussed in the report. 
Furthermore, this report will generally use "protect against POA abuse and promote 
autonomy" as shorthand for the concepts of ( 1) preventing, detecting, and remedying 
POA abuse and (2) promoting the autonomy of the individual who makes the POA. 

2 The description of this case and how it might have been redressed had the Uniform Power of Attorney Act been law in 
Pennsylvania is quoted directly from Linda S Whitton, "The Uniform Power of Attorney Act Striking a Balance Between 
Autonomy and Protection," Phoenix L. Rev. Symposium, 10- 13 (Jan. 25, 2008). The quotations within Professor Whitton's 
description arc from Dennis P, Roddy, "Courting Trouble: The document granting 'power of attorney' often leads to abuse," Pi1L 
Post-Ga:elle, Sept 2, 2007, http:J/www.post-gaz.ctte com/pg/07245/814095-84.stm. 

3 Unif Power of Atty Act.§ 104 (2006). 
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The primary goal of this report is to inform state legislators, policymakers, practitioners, 
and advocates about the UPOAA provisions that protect against POA abuse and promote 
autonomy, and to support enactment efforts within the states. The secondary goal is to 
offer legal professionals information about their own state's law and the laws of other 
states. The latter information may foster inclusion of additional protections in the POA 
those professionals draft for clients, as well as inform advocacy efforts by the state bar 
association or other organizations. 

Toward those goals, this report highlights the problem of POA abuse, explains why the 
UPOAA was developed, and identifies and discusses the UPOAA provisions related to 
protecting against POA abuse and promoting autonomy. It provides a series of charts that 
compare the state POA laws in effect on December 31, 2007, to each relevant provision 
of the UPOAA, as well as a master chart for all provisions. Finally, the report's 
appendixes include tips for advocates who desire to promote adoption of the UPOAA 
provisions in their state, a document titled "Why States Should Adopt the Uniform Power 
of Attorney Act (2006)," and a chart of citations to state POA laws. 

The UPOAA with Prefatory Note and Comments is available on the Internet at 
www.law.upenn.edu/bll/archives/ulc/dpoaa/2006final.htm. Background information, 
including drafts, memoranda, and an analysis of statutory research and survey results, is 
available at www.law.upenn.edu/bll/archives/ulc/ulc.htm#dpoaa. 

Terminology 

This report uses a number of terms that require definition . Some of these definitions are 
taken from the UPOAA, because it provides a clear and current statement of the 
meaning of these tenns. 

• The ' principal" is "an individual who grants authori ty to an agent in a power of 
attorney. "4 

• The "agent" is "a person granted authority to act for a principal under a power of 
attorney, whether denominated an agent, attorney-in-fact, or otherwise. The tenn 
includes an original agent, coa~ent, successor agent, and a person to which an 
agent 's authority is delegated." 

• A "power of attorney" (POA) is a "writing or other record that grants authori ty to 
an agent to act in the place of the principal , whether or not the term power of 
attorney is used."6 An agent' s authority end if the principal revokes that authority 
or if the principal dies. Under most state statutes, the agent ' s authority also ends if 
the principal becomes incapacitated and cannot revoke the agent' s authority unless 

4 Unif. Power of Atty Act , § I 02(9) (2006). 

5 Unif Power of Atty Act, § l 02( l )(2006). 

6 Unif. Power of Atty Act, § l 02(7) (2006). 
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the principal indicates that the POA is durable. The law does this to protect 
incapacitated principals who are no longer able to monitor their agents and take 
action if the agents abuse their authority. However, the UPOAA makes a 
significant change by providing that a POA is durable "unless it expressly provides 
that it is terminated by the incapaci ty of the principal."7 

• '" Durable,' with respect to a power of attorney, means not terminated by the 
principal ' s incapacity."8 A "durable power of attorney" (DPA) is a POA that 
remains valid even if the principal becomes incapacitated and unable to revoke the 
agent 's authority . State Jaws established the DPA as an inexpensive, accessible 
legal tool for people who wanted to plan for the possibility of incapacity. Many 
people plan for incapacity to avoid the appointment of a guardian or conservator, 
which occurs when a court declares that a person lacks decision-making capacity 
and then appoints someone to make personal or property decis ions on behalf of the 
incapacitated person. 

• "Springing power of attorney" is a POA that does not become effective when the 
principal s igns it (unlike the immediate POA, which does become effective upon 
signing). Instead, it springs into effect at a later time or when a certain event 
specified in the POA, such as a detennination of the principal 's incapacity, occurs. 
A springing POA may also be known as a "contingent" POA. 

• '" Incapacity' means inability of an individual to manage property or business 
affairs because the individual : 

(A) has an impairment in the ability to receive and evaluate 
information or make or communicate decisions even with 
the use of technological assistance . . .. "9 

NOTE: This report addresses powers concerning the principal's finances and property. It 
does not address health care POAs (also known as health care proxies) that authorize an 
agent to make health care decisions on the principal's behalf. A few states still have 
provisions authorizing health care POAs embedded in their financial power of attorney 
law, but the recent trend has been to have separate laws on those issues. 10 

7 Unif. Power of Atty Act,§ 104 (2006). 

8 Unif. Power of Atty Act, § 102(2) (2006). 

9 Unif. Power of Atty Act, § 102(5) (2006). The definition also contains a second part that is not relevant to the purpose of this 
repon. That pan adds the following to the definition: "or (B) is (i) missing; (ii ) detained, including incarcerated in a penal system; 
or (ii i) outside the United States and unable to return." 

10 Charles P. Sabati no, Health Care Power of Attorney and Combined Advance Directive Legislation: January 2008 (2008), 
http://www.abanet.org/aging/1egislativeupdatesldocs/HCPA-CHT08-Final.pdf. 
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Remedying Financial Abuse 
by Agents Under a Power of 
Attorney for Finances 

Although financial elder abuse is often 

viewed as involving vulnerable victims, 

most victims are competent. 

By Mlchele M. Hughes 

Introduction 
Financial exploitation of older persons, including the 
systematic depletion of bank accounts or other re­
sources for the benefit of the abuser, has been tagged 
the "crime of the 90s. " 1 The number of financial 
exploitation cases will only continue to rise with the 
arrival of the millennium, as the population contin­
ues to age. Despite the increase in financial abuse 
cases, law enforcement officials remain reluctant to 
pursue perpetrators of abuse, traditionally viewing 
the situation as a family matter best resolved by civil 
litigation. In turn, civil litigators may hesitate to take 
on a case in which they must plead complex and 
varied legal remedies. Because of concern with the 
financial abuse of older persons, it is beneficial to 
describe remedies an attorney could pursue to ad­
dress this growing problem. While this article refers 
to many Wisconsin resources, the problem of finan­
cial abuse is recognized nationwide. 

Michele M. Hughes has worked as a lawyer in the 
public interest for 12 years, at the Coalition of 
Wisconsin Aging Groups (Wisconsin), the Advocacy 
Center for Persons with Disabilities, Inc. (Florida), and 
Western Wisconsin Legal Services. 

Sadly, in more than eighty percent of cases, those 
abused by an agent under a durable power of attor­
ney are victimized by relatives, most of whom are 
immediate family members.2 Although financial el­
der abuse is often viewed as involving vulnerable 
victims, more often than not, the victims are compe­
tent. One national study of abuse patterns by agents 
under a durable power of attorney for finances re­
vealed that 57 percent of the principals were 
competent when the abuse occurred. The agents in 
those cases misappropriated more than one half of 
the principals' assets in 70 percent of the cases.3 

Whether or not the victim is competent, and whether 
or not the abuser is a family member, it is critical 
that abusers be vigorously pursued. Financial abuse 
is not only immoral; it is often criminal. 

This article outlines various remedies an attor­
ney may use in pursuing an agent under a power of 
attorney for finances who has misappropriated funds 
or other property from the unsuspecting principal. 
These legal actions include an action for breach of 
the agent's fiduciary duty, conversion, fraud, undue 
influence, tortious interference with an expected in­
heritance, eviction, and to void a contract based on 
lack of mental capacity to contract. Equitable rem­
edies may be available to the principal, including an 
action to establish a constructive trust, and for an 
accounting. A statutory remedy to petition the pro­
bate court to review the agent's performance may be 
available. This article explains how the remedy of 
surcharging the abusing agent can defray the victim's 
legal fees in bringing a civil action against the agent. 

In addition to the remedies outlined in this ar­
ticle, numerous other causes of action may occur to 
the creative lawyer.4 An attorney will need to plead 
multiple causes of action in most financial exploita­
tion cases. Before discussing these various remedies, 
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the nature of the relationship between an agent and 
his or her principal under a durable power of attor­
ney document and the general construction principles 
of power of attorney for finances documents will be 
discussed. 

The Nature of the Relatlonshlp Between an 
Agent and His or Her Prlnclpal Under a 
Durable Power of Attorney 
To pursue remedies for an agent's misappropriation 
or other financial abuse, it is useful to understand 
the nature of the agent/principal relationship created 
by a power of attorney for finances document. This 
relationship may be defined by statutory or common­
law provisions or both. Some state statutes 
specifically define this relationship as an agency re­
lationship, where the agent is required to act in a 
fiduciary capacity.5 

Courts generally hold that an agent is a fiduciary 
with respect to the matters within the scope of his or 
her agency.6 The very relation implies that the prin­
cipal has reposed some trust or confidence in the 
agent. Therefore, the agent is bound to exercise the 
utmost good faith and loyalty toward his or her prin­
cipal.7 The agent's duty is to act solely for the benefit 
of the principal in all matters connected with his or 
her agency. It is the duty of the agent to further the 
principal's interests, even at the expense of the agent's 
own interests in matters connected with the agency. 8 

The fact that an individual's execution of a power 
of attorney for finances document creates an agency 
relationship with the agent is important in many re­
spects in representing clients who have been 
financially exploited by those agents. As will be 
shown below, a practitioner may cite case law in­
volving other types of agents with fiduciary 
obligations, such as trustees9 and real estate agents, 
in briefing issues. In addition, selections from the 
Restatement (Second) of Trusts and the Restatement 
(Second) of Agency will undoubtedly prove useful 
to support your arguments. 

Construction of Power of Attorney 
Documents Generally and of Gifting Clauses 

General Construction 
It is widely held that power of attorney documents 
must be strictly construed.10 Thus, courts hold that 
the documents grant only those powers that are 
clearly delineated or specified11 or, alternatively 
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stated, those powers that are contained in the "four 
corners of the docurnent." 12 It has even been said 
that a power of attorney for finances document is 
construed more strictly than an ordinary contract, 
especially if the authorized agent is given broad au­
thority over all or much of the principal's property. 13 

The strict construction principal is useful to an at­
torney whose client's assets have been stolen by his 
or her chosen agent. 

Gifting 
A practitioner representing a victim of financial ex­
ploitation by an agent under a power of attorney for 
finances will want to have a clear understanding of 
his or her state's common or statutory law defining 
an agent's authority to gift. Perpetrators unfailingly 
raise a defense that the document allows the agent 
to gift to himself, herself, or others. Courts have 
uniformly held that unless the power of attorney 
document contains a specific clause allowing the 
agent to gift the principal's money to the agent or 
contains a broad gifting power, the agent docs not 
have authority to gift to himself or herself .14 Even 
where a document authorizes the agent to sell and 
convey property, the agent may not gift such prop­
erty unless the document contains gifting provisions 
that are fairly specific.15 

A majority of courts that have considered the 
issue have held that when a power of attorney for 
finances document does not expressly authorize the 
agent to make gifts to himself or herself, extrinsic 
evidence of the principal's intent to allow such gifts 
is not admissible; although at least one jurisdiction 
has held that this is not a bright-line rule and that 
the surrounding circumstances may be taken into 
consideration. 16 Other courts have also considered 
extrinsic circumstances, such as a pattern of gifting 
prior to the execution of the document, in determin­
ing whether gifting is authorized under the document, 
at least where the document is ambiguous on this 
point. 17 

The Restatement (Second) of Agency Section 34 
Comment h (1958) provides that formal instruments, 
including powers of attorney, "can be assumed to 
spell out the intent of the principal accurately with a 
high degree of particularity." It is assumed that the 
document represents the entire understanding of the 
parties. Dangerous powers, such as the power to 
borrow money, will not be inferred unless it is rea­
sonably clear that this was intended. 
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Furthermore, even if a power of attorney for fi­
nances document contains a clause granting the agent 
broad gifting power, an agent nonetheless has a fi­
duciary duty of loyalty to the principal. 18 Thus, an 
agent may not gift to himself or herself or others 
with impunity. The gifting must be consistent with 
the terms and conditions of the gifting clause. Where 
the gifting clause does not specify the nature and 
amount of the gifts allowed, the agent nonetheless 
has a fiduciary duty to act with the principaPs ut­
most concern in mind, not the agent's. 19 Finally, an 
argument could be made that an agent who believes 
he or she is authorized under the power of attorney 
for finances document to gift to himself or others 
has a duty to disclose those gifts and obtain consent 
from the principal.20 

Certainly, a principal may grant an agent broad 
gifting powers. Experienced elder law practitioners use 
power of attorney for finance documents to effectuate 
an overall estate plan for an individual or couple. The 
document may include provisions to allow the agent 
to divest the principal's assets prior to a medical assis­
tance application. A substituted judgment standard 
clause allowing the agent to substitute his or her own 
judgment for the principal's, which even allows the 
agent to choose a new agent if he or she becomes avail­
able to serve, may also be included. However, elder 
law practitioners reserve use of such clauses for cases 
where a married couple are principal and agent, the 
couple has been happily married for many years, and 
they trust one another completely. These clauses must 
be drafted carefully in order to avoid a later challenge 
to the agent's gifting authority. 

A Petition to Review the Agent's 
Performance 
Some states provide a statutory cause of action that 
allows any interested person to petition the probate 
court to review whether the agent is performing his 
or her duties in accordance with the terms of the 
durable power of attorney. Typical remedies the court 
may impose include directing the agent to act in ac­
cordance with the power of attorney document, 
requiring the agent to report his or her actions to the 
court periodically, or even rescinding the agent's 
powers to act.21 

Breach of Fiduciary Duty 
Because an agent owes a fiduciary duty to his or 
her principal, a cause of action for breach of that 

fiduciary duty may redress a wide variety of aber­
rant conduct by an agent.22 An agent is required to 
act for the advancement of the interests of the prin­
cipal. The agents may not serve or acquire any private 
interest of his or her own that is adverse to the inter­
ests of the principal without the principal's consent. 23 

The duty of the agent to the principal is one of ut­
most good faith and loyalty. 24 Furthermore, agents, 
as fiduciaries, are required to make full disclosure 
to their principals of all information material to a 
transaction. 25 

An agent that breaches his or her fiduciary duty 
may be liable in tort. 26 All of the traditional tort dam­
ages arc available, including punitive damages where 
conduct is wanton or willful.27 An agent who is dis­
honest may also forfeit his or her right to 
compensation for those duties. 28 

Conversion 
Conversion is the wrongful or unauthorized exer­
cise of dominion or control over a chattel.29 A 
conversion action is a tort.30 The tort of conversion 
is "bottomed upon a tortious interference with pos­
sessory rights. "31 

An example of a case involving an agent under a 
power of attorney for finances document is 
Alexopoulos v. Dakouras32 in which the Wisconsin 
Supreme Court held that the agent who failed to 
account for the principal's funds was liable for con­
version. The court readily discounted as "bizarre" 
the defendant's argument that general language in 
the power of attorney document authorizing the 
agent to dispose of the principal's money in the same 
manner that the principal could do personally was 
tantamount to a gift. 33 

Fraud or Misrepresentation 
Litigants successfully brought a tort cause of action 
for fraud against agents in both West Virginia34 and 
Nebraska.35 In the West Virginia case, a bank, as 
executor of an estate, filed a declaratory judgment 
action to determine ownership of funds in two joint 
bank accounts that had rights of survivorship. The 
trial court ruled that the funds were owned by the 
defendant, the decedent's brotherinlaw, as the joint 
tenant and survivor. Four nieces who were to inherit 
under the decedent's will appealed, arguing that the 
decedent and the defendant had a confidential rela­
tionship since the defendant was the decedent's 
agent under a power of attorney for finances. They 
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further argued that a confidential relationship cre­
ates a presumption of fraud where a fiduciary is 
shown to have obtained any benefit from the fidu­
ciary relationship. The West Vrrginia Supreme Court 
of Appeals agreed, holding that, since the defendant 
had failed to explain the necessity for placing pro­
ceeds of a sale of Treasury bills worth $30,000 in 
the joint savings account or to show whether the 
decedent had even been aware of, much less sanc­
tioned this action, he failed to meet his burden of 
proving that the funds were a bona fide gift.36 

In the Nebraska case, an agent/attorney was found 
to have fraudulently converted the principal's money 
when he gifted $500,000 of to himself.37 The court 
held that, although a plaintiff generally bears the bur­
den of establishing fraud, a fiduciary relationship may 
nevertheless be sufficient to allow a finding of fraud 
when, in the absence of such a status it could not be so 
found. Thus, the party charged with fraud bears the 
burden of going forward with the evidence. 31 

An Action for an Accounting 
Under the common law of many states, an action 
for an accounting as a separate and distinct cause of 
action may be available.39 These cases are normally 
premised on the principal that a fiduciary that ad­
ministers the property and affairs of another is subject 
to an action for an accounting. ,.0 

Under the common law, an agent has a duty to 
account to his principal. An agent must keep and 
render accounts and, when called upon for an ac­
counting, has the burden of proving that she or he 
properly disposed of funds that she or he is shown 
to have received for her or his principal.41 The rela­
tionship between a principal and an attorney-in-fact 
can be analogized to the relationship between a trust 
beneficiary and trustee. Thus, the agent bears the 
burden of proving that he or she has properly dis­
posed of funds. 

Actions for accounting are also available under 
the statutes of a number of states. An individual who 
serves as an agent under a power of attorney for fi. 
nances document and later becomes a personal 
representative or guardian may be ordered to ap· 
pear and account to the court. 

A Constructive Trust as an Equitable 
Remedy 
A court of equity imposes a constructive trust to pre· 
vent the unjust enrichment of one who receives a 
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benefit, the retention of which would be unjust as 
against the other party. One seeking a constructive 
trust must establish both the elements of unjust en­
richment and that the other party obtained or 
retained the benefit by means of actual or con­
structive fraud, duress, abuse of a confidential 
relationship, mistake, commission of a wrong, or 
other unconscionable conduct. 42 A court will impose 
a constructive trust only if the plaintiff shows that 
( 1) title to the property is held by someone who, in 
equity and good conscience, should not be entitled 
to its beneficial enjoyment; and (2) title was obtained 
by means of actual or constructive fraud, duress, 
abuse of a confidential relationship, mistake, com­
mission of a wrong, or any form of unconscionable 
conduct.43 

In Johnson v. Johnson, 44 the Wisconsin Court of 
Appeals imposed a constructive trust on $140,000 
of a $203,000 pre-death transfer by an adult daugh­
ter from the assets of her mother. The court held 
that the daughter, as alternate agent under her 
mother's power of attorney for finances, had a con­
fidential relationship with her mother that she abused 
by allowing her mother to transfer funds to her while 
knowing that her mother's death was imminent.45 

However, the Wisconsin Court of Appeals re­
fused to impose a constructive trust in somewhat 
similar circumstances in In re Estate of Fliss, 46 Prior 
to his death, a man transferred all of his property to 
his daughter, giving nothing to his three other chil­
dren. He granted the daughter a durable power of 
attorney. He retained an attorney to quit-claim two 
parcels of real property to the daughter and retained 
a life estate. He also transferred all of his bank ac­
counts into joint or payment on demand accounts 
with his daughter. The court did not impose a con­
structive trust in this situation, relying in part on the 
testimony of the attorney who had prepared the le­
gal documents and who testified that he saw no 
evidence that the father had been unduly influenced 
by the daughter and that the father wanted to avoid 
probate ... 7 

A principal who has given a durable power of 
attorney to another often retains sufficient mental 
capacity to transact many of his or her own affairs, 
despite the fact that his or her agent is also actively 
managing the principal's affairs. In one such case, 
the Nebraska Supreme Court refused to impose a 
constructive trust on funds placed into a joint 
survivorship account between a father/principal and 



ARTICLE Reme ents Under a Power of Attor · or Finances 43 

son/agent, in part because the principal appeared to 
be quite capable of evaluating financial transac­
tions,48 The court recognized that the agent may not 
profit from the agency relationship to the detriment 
of his principal or have a personal stake that con­
flicts with the principal's interest in a transaction in 
which the agent represents the principal. However, 
the court reasoned that the funds were placed in the 
joint account by the principal, who continued to 
actively handle his financial affairs, despite the ex­
istence of the power of attorney with his son. 

An Action for Surcharge Against the Agent 
for Lost Income or Attorney's Fees 
In some states, a court may exercise its equity pow­
ers to impose a surcharge against a trustee, personal 
representative, or guardian for mismanagement of a 
principal's, beneficiary's, or ward's estate.4' This sur­
charge may include a fee for income lost as a result 
of mismanagement of funds and may require the fi­
duciary to pay attorney's fees.50 

These theories are applicable to an agent W1der a 
power of attorney for finances as well. Thus, a court in 
its equity jurisdiction could impose a surcharge on an 
agent for mismanagement of the principal's assets as 
part of an action for an accoW1ting or other action. An 
interested person could also bring a lawsuit against 
the agent for conversion or breach of fiduciary duty, 
and seek reimbursement for his or her attorney's fees. 
In one state, the interested party must allege that the 
agent committed bad faith, fraud, deliberate dishon­
esty, or extreme mismanagement of the funds before 
attorney's fees may be awarded.51 

Undue Influence 
Undue influence is considered a species of fraud.52 

In most cases, proof of undue influence will rest solely 
on circumstantial evidence. s3 The basic question in 
undue influence is whether the free agency of the 
subject individual has been destroyed.54 States typi­
cally require the plaintiff to prove some combination 
of elements, including susceptibility, opportunity and 
disposition to influence, suspicious circumstances, 
coveted result, and/or a confidential or fiduciary 
relationship. 

Most undue influence cases involve will contests. 
However, in some states, undue influence in the ex­
ecution of an inter vivos conveyance is proved in the 
same way that undue influence is proved in the ex­
ecution of a will. ss 

In many jurisdictions, courts give the case height­
ened scrutiny where a power of attorney for finances 
agent is involved in unduly influencing the princi­
pal. However, in other jurisdictions, no presumption 
of undue influence results from the execution of a 
power of attorney for finances.s 6 

In an Oregon case, the court found that an adult 
son, who was named as agent under his elderly 
mother's power of attorney for finances document, 
exercised undue influence in procuring the deed to 
his mother's home.57 The son convinced his mother 
that, because she was receiving Medicaid, the state 
would take her house if she kept it titled in her 
name. 51 The son, in fact, knew that the state would 
not take her home away from her as long as it was 
her primary residence. s9 After his mother had been 
hospitalized three times in the span of one year, the 
son drove his mother to a title company where he 
filled out a warranty deed transferring title from his 
mother to himself. 60 It was signed by the mother, 
notarized, and recorded, The court held that the ex­
istence of a power of attorney establishes a 
confidential relationship between the agent and the 
principal, which in tum raises an inference of undue 
influence. Notably, the court considered the fact that 
the son never encouraged his mother to seek inde­
pendent advice, thus breaching his fiduciary duty. 61 

In an Illinois case, a court held that an adult 
daughter, serving as agent for her elderly mother 
under a power of attorney for finances, failed to re­
but a presumption of undue influence in connection 
with the transfer of property from mother to daugh­
ter. 62 The daughter and the principal's second 
husband, while acting as co-agents under the 
principal's power of attorney for finances, transferred 
funds from the principal's personal bank account to 
a new account in which the two co-agents were joint 
tenants. In addition, the home where the principal 
and her husband lived as joint tenants was retitled 
in the names of the daughter and the husband. After 
the principal's husband died a few years after these 
transfers took place, the principal's son from a pre­
vious marriage petitioned the court to nullify these 
transfers on the grounds of fraud and undue influ­
ence. In Illinois, when a transaction pursuant to a 
power of attorney for finances benefits the agent, 
there is a presumption of fraud and undue influence. 
The Illinois Court of Appeals overruled the trial 
court's determination that the daughter had suc­
cessfully rebutted the presumption of fraud and 
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undue influence and issued an order nullifying the 
transfers. 

In a second Illinois case, an Illinois appellate court 
upheld the trial court's finding that the defendant 
had exerted undue influence over a relative. 63 A num­
ber of suspicious circumstances surrounded the 
decedent's last year. First, the defendant convinced 
the decedent to live with him and told another rela­
tive and a doctor that he would never let the decedent 
go to a nursing home because they would take ev­
erything he had. The defendant took the decedent to 
the bank to have all of the accounts transferred to 
joint tenancy. On the same day the defendant took 
the decedent to an attorney to have a deed to the 
decedent's home transferred to the defendant. Finally, 
the defendant told other relatives that relatives on 
the decedent's side of the family didn't deserve any­
thing under the will. 

In a Montana case, a neighbor was held to have 
exerted undue influence over an elderly man, who was 
especially vulnerable because he had recently lost his 
wife of 53 years. 64 The neighbor used a power of attor­
ney for finances document to obtain the man's house 
and all the property therein, his car, and almost all of 
his savings. The Montana Supreme Court held that 
even though the principal may have been competent, 
he was nonetheless unduly influenced by his neighbor. 

Wisconsin is another jurisdiction where it is easier 
to prove undue influence when the perpetrator is the 
principal's agent under a power of attorney for fi­
nances document. This is because when the agent is 
the perpetrator a major element in one of Wisconsin's 
two tests for undue influence is established as a mat­
ter of law. In order to meet the test one must establish 
the existence of (1) a confidential or fiduciary rela­
tionship between the testator and the favored 
beneficiary, and (2) suspicious circumstances sur­
rounding the making of the will or other 
transaction. 65 A fiduciary relationship between the 
principal and agent is established as a matter of law 
when a person executes a power of attorney for fi­
nances. 66 Thus, if suspicious circumstances exist in 
creation of the will or conveyance, the burden is 
shifted to the perpetrator/agent to prove that he or 
she did not unduly influence the principal/victim. 

Voiding a Contract Based on the Prlncipal's 
Lack of Competence 
If the power of attorney for finances document pro­
vides that the agent will be compensated, the 
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document is likely to be viewed as a contract and all 
of the general contract defenses and remedies arc 
available to a principal who contracts with an agent 
such as rescission, restitution, and unjust enrichment. 

In some instances, the financial exploitation of the 
older person occurs when he or she is either incompe­
tent or marginally competent. The agent may attempt 
to convince the principal to enter into a contractual 
relationship with the agent that is extremely favorable 
to the agent. In one example, a personal care worker 
became a 90-year-old man's agent under a power of 
attorney for finances docwnent and then "contracted., 
with him to reimburse her for $35,000 worth of p~r­
sonal care she allegedly provided to him over a period 
of three years. In such a situation, an action alleging 
that the principal lacked mental capacity to enter into 
the contract would be viable in some states.67 

In most states, the law presumes competency 
rather than incompetency; it will presume that every 
person is fully competent until satisfactory proof to 
the contrary is presented. 68 The test for determining 
incompetency is usually whether the person involved 
has sufficient mental ability to know what he was 
doing and to know the nature and consequences of 
the transaction.69 Almost any conduct may be rel­
evant, as may lay opinions, expert opinions, and prior 
and subsequent adjudications of incompetency.70 

An issue may arise as to the perpetrator's knowl­
edge of the victim's incompetence. In some states, 
the infancy doctrine, which holds that a minor who 
disaffirms a contract may recover the purchase price 
without liability for use, depreciation, or other dimi­
nution in value, does not apply in mental incapacity 
to contract actions. 71 The adult mental incompetent 
may be subject to varying degrees of infirmity or 
mental illness, not all equally incapacitating. Thus, 
absent fraud or knowledge of the incapacity by the 
other contracting party, the contractual act of an 
incompetent is voidable by the incompetent only if 
avbidance accords with equitable principles,n The 
unadjudicated mental incompetence of one of the 
parties is not a sufficient reason for setting aside an 
executed contract if the parties cannot be restored 
to their original positions, provided that the contract 
was made in good faith, for a fair consideration, and 
without knowledge of the incompetence. 73 The issue 
of whether one party knows of the incompetence of 
the other party may not be limited to actual knowl­
edge, but also whether the party had "reason to know 
of the incompetence. "74 
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In some states, if a guardianship action has been 
filed on behalf of a principal whose assets are being 
depleted by an agent under a power of attorney for 
finances document, all contracts, gifts, and transfers 
of property, except for necessaries, are void after the 
filing of the guardianship petition and order for hear­
ing with the office of the register of deeds for the . 
county. The only exceptions are if the court deter­
mines that the ward continues to be able to enter 
into contracts in a limited guardianship or a guard­
ian is not appointed. 

Duress 
A claim for duress may be available in two situa­
tions: ( 1) as an affirmative defense or action to void 
a contract, or (2) as an intentional tort.75 Duress, in 
its broadest sense, includes instances where a condi­
tion of mind, caused by fear of personal injury or 
loss of limb or injury, is produced by the wrongful 
conduct of another, rendering such person incompe­
tent to contract with the exercise of his or her free 
will power.76 There must be a full and free consent 
by the parties to the terms of a contract. Duress in­
volves " ... wrongful acts ... that compel a person 
to manifest apparent assent to a transaction without 
his volition or cause such fear as to preclude him 
from exercising free will and judgment in entering 
into a transaction. "77 If consent of the parties is ob­
tained through duress, that party may either void or 
ratify the contract.78 

A claim for duress should be considered when­
ever the agent has used force or threat of force to 
cause the principal to suffer financial loss to the ben­
efit of the agent. A claim for duress may be 
appropriate when the principal has, for example, 
changed his or her beneficiary on a life insurance 
policy at the request of the agent, if threat of force 
or veiled threats are involved.79 Where the principal 
has been coerced into changing title to his or her 
home or other property, a claim for duress may also 
be used to void the transaction. 80 

Tortlous Interference with an Expected 
Inheritance 
Some states have adopted the Restatement (Second) 
of Torts Section 774B, which provides that one "who 
by fraud, duress or other tortious means intention­
ally prevents another from receiving from a third 
person an inheritance or gift he would have other­
wise received is subject to liability to the other for 

the loss of the inheritance or gift. " 81 The elements of 
this cause of action are 

1. Existence of the plaintiff's expectancy; 
2. That the defendant intentionally interfered with 

that expectancy; 
3. That the conduct of the defendant, in and of it­

self, is tortious (e.g., fraud, defamation, bad faith, 
or undue influence); 

4. That there exists a reasonable certainty that the 
testator would have left a particular legacy had 
he or she not been persuaded by the defendant's 
tortious conduct; and 

5. Existence of damages. 

An executor of an estate may consider such a 
claim against an agent who has converted his 
principal's assets thereby depriving rightful heirs of 
their inheritance. 

Eviction 
Unfortunately, agent/abusers living with their victims/ 
principals is an all too common scenario. The victim 
of financial abuse may be at a loss as to how to le­
gally remove the abuser from his or her home when 
there is no formal lease agreement or rent paid. In 
these circumstances, an attorney will want to research 
how his or her state treats such holders. In some states 
these individuals are treated as "tenants-at-will," 
defined as a tenant holding with the permission of 
the landlord without a valid lease and under circum­
stances not involving periodic payment of rent.82 The 
tenancy-at-will terminates after service of a statu­
tory notice on the tenant and the notice period has 
expired. 

Federal Income Tax-Theft Loss as a 
Deduction from Taxable Income 
Federal tax rules allow theft as a categorical itemized 
deduction to reduce federal taxable income. 83 Although 
criminal charges need not be brought to obtain the 
deduction, where the theft involves family members, 
the deduction will be disallowed if there is no attempt 
to gain reimbursement through civil action.14 Legal 
expenses and other consequential costs of the theft or 
mismanagement may also be deducted as itemized 
miscellaneous deductions to the extent they exceed 2 
percent of adjusted gross income. 

The remedy of tax deductions is especially use­
ful to offset the principal's tax penalty for early 
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withdrawal of IRAs where the agent has embezzled 
those IRAs. The costs/benefits of consulting a tax 
specialist should be considered in cases where sub· 
stanrial assets have been stolen by an agent, in order 
to properly draft the complaint. 

Concluslon 
Lawyers can provide a great service to their clients 
and to their communities by vigorously pursuing 
abusing financial agents. Despite common belief, fi­
nancial power of attorney documents are not blank 
checks authorizing the agent to do with the principal's 
assets as the agent wishes. In fact, the common law 
provides a formidable body of case law clearly de­
fining the agenes fiduciary responsibility. 
Additionally, many causes of action and remedies 
are available, and, indeed, become easier to estab­
lish, as a result of the abuser acting as an agent under 
a financial power of attorney document. With these 
tools, lawyers can assure their clients' financial 
security. 
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Comment, 
ABUSE OF A POWER OF ATIORNEY: 
WHO IS MORE LIKELY TO BE PUNISHED, 
THE ELDER OR THE ABUSER? 

Introduction 
It happens to all of us - we begin to age and with that comes 

forgetfulness and difficulties such as being unable to handle our 
finances. However, as we age we wouldn't expect our loved ones 
to attempt to take advantage of us in our most trying point in life. 
We wouldn't expect our loved ones to do such things, but often 
times they do. A loved one may see an opportunity to capitalize 
on an elderly relative and not even think twice about it. This 
happens everyday. A son may attempt to have his dad deed his 
house to him. A local roofer may attempt to persuade an elderly 
woman that her perfectly fine roof needs replacing and the cost is 
outrageous. These types of activities could be defined as elder 
abuse. Elder abuse is not limited to actual physical abuse. There 
may be elder abuse when one takes financial disadvantage of an 

. elderly person.1 

One common method of elder abuse is the misuse of the 
power of attorney that an elderly person has granted. Most times 
the elderly person chooses a specific person to be their power of 
attorney because he/she trusts that appointee. Many times the 
appointee of a power of attorney ends up disadvantaging the eld­
erly person instead of benefiting him/her as a power of attorney 
is intended to do. 

This article will address how state statutes address the finan­
cial exploitation of the elderly through the delegation of power 
of attorney rights. With more and more people looking for a 
gain and wanting the least amount of work to get that gain, eld­
erly persons are preyed upon. States are recognizing that finan­
cially abusing elderly persons is a growing problem. As the states 
begin to recognize these problems, more and more legislatures 
are addressing them by passing laws which punish those who dis­
advantage the elderly by financially exploiting them. 

1 See generally Carolyn L. Dessin, Financial Abuse of the Elderly, 36 
loAHO L. R EV. 203 (2000). 
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I. What is a power of attorney? 

"A power of attorney is an instrument by which a principal 
empowers an agent to act on the principals behalf. "2 A person 
may appoint another person to take care of all of his/her finan­
cial dealings. The person acting with the power of attorney has a 
fiduciary duty to the elderly person that assigned the person that 
role.3 

II. How are some states addressing the growing 
problem of financial exploitation of the 
elderly by abusing a power of attorney 
right? 

A. Classification of misuse of power of attorney as theft 

1. Arizona 

Arizona has recently passed a new statute addressing the 
abuse of a power of attorney status, by exploiting elderly individ­
uals. Arizona Revised Statute makes it a crime for someone to 
financially exploit an elderly person by abusing his power of at­
torney status. Section 13-1815 of the Arizona Revised Statutes is 
entitled "Unlawful Use of Power of Attorney. "4 The statute 
makes it a theft for an individual to take advantage of his/her 
power of attorney status. The statute reads: "An agent who 
holds a principal's power of attorney . .. and who uses or man­
ages the principal's assets or property with the intent to unlaw­
fully deprive that person of the asset or property is guilty of 
theft."5 If a person who has been delegated a power of attorney 
knowingly abuses this power for his own financial gain, the Ari­
zona statute makes it a crime and the individual may be punished 
by the criminal statute pertaining to theft, which is § 13-1802.6 

2 Carolyn L. Dessin, Acting as Agent Under a Financial Durable Power 
of Attorney: An Unscripted Role, 75 NEB. L. REv. 574, 576 (1996). 

3 See Dessin, supra note 1, at 208. 
4 ARIZ. REv. STAT. ANN. § 13-1815 (West 2000). 
5 Id. 
6 See id. 
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B. Classification of misuse of power of attorney under an elder 
adult abuse statute 

1. Utah 

Utah has an exploitation of an elder adult statute. The stat­
ute makes it an offense when another individual exploits the eld­
erly adult by misusing the grant of a power of attorney. 
Subsection four of the statute states that exploitation of an eld­
erly adult occurs when an individual misuses an elder adult's 
power of attorney designation to the advantage of someone 
other than the elderly person.7 If a person does exploit an eld­
erly person by misusing his power of attorney subsection 4(b) 
provides for criminal liability. That section states that if a person 
is found guilty of exploiting an elderly individual he could be 
guilty of a felony or a misdemeanor depending on the intent and 
amount of money that is exploited.8 

2. Montana 

Montana's Elder and Persons with Developmental Disabili­
ties Abuse Prevention Act sets forth definitions of exploitation in 
§ 52-3-803. This section defines exploitation as: 

[T)he unreasonable use of . . . a power of attorney ... with regard to an 
older person ... to obtain control of or to divert to the advantage of 
another the ownership, use benefit, or possession of the person's 
money, assets, or property by means of deception, duress, menace, 
fraud, undue influence, or intimidation with the intent or result of per­
manently depriving the older person . . . of the ownership, use, benefit, 
or possession of the person's money, assets, or property.9 

7 UTAH Com, ANN. § 76-5-111 (2000) ("A person commits the offense 
of exploitation of a disabled or elder adult person when . . . (iv) unjustly or 
improperly uses a disabled or elder adult's power of attorney or guardianship 
for the profit or advantage of someone other than the disabled or elder adult") . 

B See id. ("A person is guilty of the offense of exploitation of a disabled 
or elder adult as follows: (i) if done intentionally or knowingly and the aggre­
gate value of the resources used or the profit made is or exceeds $5,000 or 
cannot be determined, the offense is second degree felony; (ii) if done inten­
tionally or knowingly and the aggregate value of the resources used or the 
profit made is less than $5,000 or cannot be determined, the offices is a third 
degree felony; (iii) if done recklessly, the offense is a class A. misdemeanor; or 
(iv) if done with criminal negligence, the offense is a class B misdemeanor"). 

9 MONT. CODE ANN. § 52-3-803 (1999). 
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Section 52-3-825 of the act addresses the penalties for the 
exploitation of an elderly adult by the misuse of a power of attor­
ney. The statute states that if a person exploits an elderly indi­
vidual he will be guilty of a misdemeanor.10 The exploiter may 
be fined, jailed or both the first time he is found guilty.11 The 
second time that he is found guilty he may be fined, imprisoned, 
or both, however the time and amount is exceedingly higher.12 

3. Nevada 

Nevada has implemented an act that is similar to Montana's 
Elder and Persons with Developmental Disabilities Abuse Pre­
vention Act. Nevada's equivalent is termed Abuse, Neglect, Ex­
ploitation and Isolation of Older Persons. In the statutes 
definition section it defines exploitation as: 

[A]ny act taken by a person who has the trust and confidence of an 
older person or any use of the power of attorney or guardianship of an 
older person to obtain control, through deception, intimidation or un­
due influence, over the older person's money, assets or property with 
the intention of permanently depriving the older person of the owner­
ship, use, benefit or possession of his money, assets or property.13 

In Nevada's penalty section of its Abuse, Neglect, Exploita­
tion and Isolation of Older Persons statute, criteria is set out as 
to what consequences one will pay for violating the statute. Ne­
vada Revised Statute § 200.5099.3 states that if a person exploits 
an elderly person he will be punished based on the value of what 
was exploited.14 If a person exploits less than $250 it is consid­
ered a misdemeanor and is punishable by imprisonment, a fine or 
both.15 If the person exploits $250 to $5,000 it will be classified 

10 See id. § 52-3-825.2. ("Any individual who purposely or knowingly 
abuses, sexually abuses, neglects, or exploits an older person or a person with a 
developmental disability is guilty of a misdemeanor .... "). 

11 See id. (" .. . upon a first conviction may be fined an amount not to 
exceed $1,000 or be imprisoned in the county jail for a term not to exceed 1 
year, or both"). 

12 See id. ("Upon a second or succeeding conviction, an individual may 
be imprisoned for a term not to exceed 10 years and may be fined an amount 
not to exceed $10,000, or both"). 

13 NEv. REv. ST AT . ANN. § 200.5092.2 (Michie 1999). 
14 See id. 
1s See id. 
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as a felony and one could be imprisoned, fined or both.16 Lastly, 
if the person exploits more than $5,000 from an elderly person by 
misusing his power of attorney status it will be classified as a fel­
ony but the imprisonment time and/or fine is larger than the pre­
viously stated offense of exploiting $250 to $5,000.17 

C. Misuse or abuse of power of attorney status classified as an 
embezzlement 

1. California 

California has a statute that classifies the misuse of power of 
attorney as embezzlement. Section 507 of California's Penal 
Code states "[e]very person intrusted ... with any power of attor­
ney for the sale or transfer thereof, who fraudulently converts 
the same or the proceeds thereof to his own use, or secretes it or 
them with a fraudulent intent to convert to his own use, is guilty 
of embezzlement."18 If an individual has a power of attorney to 
sell or transfer certain property for an elderly person and he 
fraudulently converts the property or money received from the 
sale of the property into his own the courts in California will find 
the individual guilty of embezzlement. The individual that is 
guilty of misusing his power of attorney will be punished under 
the state embezzlement statute. 

2. Oklahoma 

Oklahoma's misuse of power of attorney statute is practi­
cally identical to California's embezzlement statute. Oklahoma's 
statute states that if the individual with a power of attorney 
fraudulently converts the proceeds from the sale of the entrusted 
items, to his own, he will be guilty of embezzlement.19 Again, as 
in the California statute, the individual who misuses his power of 

16 See id. 
17 See id. 
18 CAL. PENAL CooE § 507 (West 2000). 
19 See OKLA, STAT. ANN. tit. 21, § 1455 (2000) ("If any person being en­

trusted ... with any power of attorney for the sale or transfer thereof, fraudu­
lently converts the same or the proceeds thereof to his own use, or secretes it or 
them with a fraudulent intent to convert to his own use, he is guilty of 
embezzlement. . . . "). 
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attorney will be prosecuted under the state embezzlement 
statute. 

D. Misuse of a power of attorney classified as exploitation of an 
infirmed individual 

1. Louisiana 

Louisiana's statute specifically addresses the exploitation of 
elderly persons. Section 14:93.4 of the Louisiana statute is enti­
tled "Exploitation of the infirmed."20 It defines the exploitation 
of the infirmed as "[t]he use of an infirmed person's, or aged 
person's, or disabled adult's power of attorney . .. for one's own 
profit or adv~ntage by means of fraudulent conduct, practices, or 
representations. "21 

Sections B and C of the statute define the penalties for an 
individual who exploits an elderly person by misuse of his power 
of attorney. Section B states that an individual will be fined up 
to ten thousand dollars or put in jail up to ten years or both as a 
punishment.22 Section C of the statute explains that once an in­
dividual is convicted or makes a plea agreement for exploiting an 
elderly person the individual will be banned from having access 
to the victim's assets or any other elderly person's assets.23 The 
violating individual will also be banned from ever obtaining an­
other power of attorney right from any elderly person, including 
the victim.24 

E. Misuse of power of attorney implied, but not specifically 
addressed, in the statute 

1. Florida 

Section 825.103 of the Florida statutes suggest that a person 
could be liable for misusing his power of attorney status. The 
statute does not specifically state that a misuse of a power of at-

2o LA. REv. STAT. ANN. 14:93.4 (West 2000). 
21 Id. 
22 See id. 
23 See id. § 14:93.4(C). ("Whoever is convicted, or who enters a plea 

agreement for exploitation of the infirmed shall be prohibited from having ac­
cess to the victim's or any other disabled or aged person's assets or property"). 

24 See id. ("The offender shall be prohibited from being appointed as a 
power of attorney or guardian for the victim or any other disabled or aged 
person"). 
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torney could be criminal, however it does state that anyone 
standing in a position of trust with an elderly person could be 
liable for financially exploiting that individual.25 If a person 
holds a position of trust and confidence with an elderly person, 
and knowingly deceives that person by exploiting his assets and 
property and using them for his own benefit he will be liable 
under this statute. The appointment of a power of attorney is a 
position of trust and confidence, therefore taking advantage of 
this trust for one's own gain could be declared exploitation and 
punishable under § 825.103. 

The penalties for the exploitation of an elderly person de­
pends on the amount of money that the person in trust exploited. 
If the exploitation was valued at $100,000 or more the court will 
consider this a first degree felony.26 If the exploitation is less 
than $100,000, but more than $20,000, the court will consider it as 
a second degree felony.27 Lastly, if the exploitation consists of 
less than $20,000 the trusted individual will be guilty of a third 
degree felony.28 

2. Illinois 

One is guilty of financial exploitation under § 16-1.3 of the 
Illinois statute if the individual holds a position of trust with an 
elderly adult and then deceives the elderly adult by taking the 
elderly adult's property and depriving the elderly adult from us­
ing the property.29 Again, as in the Florida statute, it could be 
implied that a person who holds a power of attorney for an eld­
erly person is in a position of trust, therefore liable under the 
statute. If the person with the power of attorney knowingly de­
ceives the elderly adult and uses the exploited funds for his own 
use, he will be guilty of financially exploiting the elderly person. 

25 FLA. STAT, ANN. § 825.103.l(a)(l) (West 2000). 
26 See id. § 825.103.2(a). 
27 See id. § 825.103.2(b). 
28 See id. § 825.103.2(c). 
29 See 720 ILL. CoMP. STAT. ANN. § 5/16-1.3(a) (West 2000) ( " A person 

commits the offense of financial exploitation of an elderly person or a person 
with a disability when he or she stands in a position of trust or confidence with 
the elderly person ... and he or she knowingly and by deception or intimidation 
obtains control over the property of an elderly person . . . with the intent to 
permanently deprive the elderly person .. . of the use, benefit, or possession of 
his or her property"). 
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The penalties, for financially exploiting an elderly adult in 
Illinois, are based on the values of the exploitation. The ex­
ploitation is considered a Class four felony if the value is $300 or 
less; a Class three felony if the value is less than $5000 but 
greater than $300; a Class two felony if the amount exploited is 
more than $5000 but less than $100,000; a Class one felony if the 
person exploits a value of $100,000 or more.30 

There are also civil penalties within the statute for an indi­
vidual who exploits an elderly adult. If the person who exploits 
the adult is charged and he does not return the elderly victim's 
property that he exploited, he will be liable to the victim for 
"treble the amount of the value of the property obtained, plus 
reasonable attorney fees and court costs. "31 

3. North Dakota 

As did Florida and Illinois, North Dakota has enacted a stat­
ute that calls for liability when a person of trust deceives an eld­
erly person for his own personal gain and exploits something of 
value from that elderly adult.32 The criminal code of North Da­
kota states that there are penalties for the exploitation of a vul­
nerable elderly adult.33 A vulnerable elderly adult is defined as 
"a person sixty years of age or older who is suffering from a dis­
ease or infirmity associated with advanced age and manifested by 
physical, mental, or emotional dysfunctioning to the extent that 
the person is incapable of adequately providing for the person's 
own health or personal care. "34 This position of trust could be a 
power of attorney 

30 See id. 
31 Id. § 5/16-1.3(g). 
32 See N.D. CENT. CooE 12.1-31-07.1(1) (1999) ("A person is guilty of 

exploitation of a .. . vulnerable elderly adult if: (a) The person stands in a posi­
tion of trust and confidence .. . with the . . . vulnerable elderly adult and know­
ingly, by deception or intimidation, obtains or uses, or attempts to obtain or 
use, the . .. vulnerable elderly adult's funds, assets, or property with the intent 
to temporarily or permanently deprive the . .. vulnerable elderly adult of the 
use, benefit, or possession of the property, for the benefit of someone other 
than the .. . vulnerable elderly adult"). 

33 See id. 
34 Id. § 12.1-31-0?(l)(c). 
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Section 12.1-31-07.1 of the criminal code makes the exploita­
tion of such a vulnerable elderly adult a crime.35 An individual 
may be held liable for violating the statute if he holds a position 
of trust and confidence with the vulnerable elderly adult and 
abuses that trust by using the assets or money of the elderly adult 
for his own gain,36 

The penalties for abusing a position of trust granted by an 
elderly adult, which could be a power of attorney, are as follows: 
Class A felony if the amount exploited is greater than $100,000; 
Class B felony if the value is less than $100,000 but greater than 
$20,000; Class C felony if the exploitation value is less than 
$20,000 but more than $1000.37 

4. Oregon 

According to § 124.110 of the Oregon statute an individual 
could be held liable for financially abusing an elderly person 
when he illicitly takes property or money from an elderly per­
son.38 If a person with a power of attorney wrongfully takes 
money from an elderly person he should be prosecuted under 
§ 124.100. Under this statute the elderly adult may recover all of 
the economic damages that he has endured if they total more 
than $500.39 However, if the elderly person's damages are less 
than $500, he will collect $500.40 The statute states that the eld­
erly individual receives the greater of actual damages or $500.4 1 

If the elderly person does not endure monetary damages, but in­
stead sustains non-economic damages, he will be able to recover 
whatever damages they might have been.42 The elderly adult is 

35 See N.D. CENT. CooE, supra note 32. 
36 Id. § 12.1-31-07.l(l)(a). 
37 See id. §§ 12.l-31-07.2(a), (b) & (c). 
38 See OR. R Ev . STAT. § 124.110.l(a) (2000) ("An action may be brought 

under ORS 124.100 for financial abuse in the following circumstances: (a) 
When a person wrongfully takes or appropriates money or property of an eld­
erly .. . person, without regard to whether the person taking or appropriating 
the money has a fiduciary relationship with the elderly .. . person"). 

39 See id. § 124.100.l(a). 
40 See id. 
41 See id. 
42 See id. § 124.100.l(b) . 
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also entitled to all reasonable attorney fees that he expended in 
order to prosecute the exploiter.43 

5. Vermont 

Under Vermont's Programs and Services for Elderly and 
Disabled Adults statute exploitation is defined as "[w)ilfully us­
ing, withholding, or disposing of funds or property of an elderly 
or disabled adult without legal authority for the wrongful profit 
or advantage of another [or] [a]cquiring possession or control 
of or an interest in funds or property of an elderly or disabled 
adult through the use of undue influence, harassment, duress, or 
fraud. "44 An individual holding a power of attorney could very 
well misuse that power of attorney by willfully using an elderly 
adult's funds for his own advantage. If this occurs the holder of 
the power of attorney could be liable for up to $10,000 and/or up 
to eighteen months in prison.45 

6. Georgia 

Exploitation, as defined in Georgia's Protection of Disabled 
Adults and Elder Persons Act is "the illegal or improper use of a 
disabled adult or elder person or that person's resources for an­
other's profit or advantage. "46 When a person misuses his power 
of attorney status it may fall within this definition. If an individ­
ual exploits an elderly person he will be punished under § 30-5-8 
which states that it is unlawful for an individual to exploit an 
elderly person.47 If an individual exploits an elderly person as 
defined in the statute that individual will be guilty of a 
misdemeanor.48 

7. Minnesota 

Minnesota has a statute which provides for the criminal 
prosecution of an individual who financially exploits a vulnerable 

43 See OR. REV. STAT. § 124.100.l(c). 
44 VT. STAT. ANN. tit. 33, § 6902.7(A) & (8). 
45 See id. § 6913(b). 
46 GA. CooE ANN. § 30-5-3(9) (2000). 
47 See id. § 30-5-S(a)(l). ("In addition to any other provision of law, it 

shall be unlawful for any person to abuse, neglect, or exploit any .. . elder 
person"). 

48 See id. § 30-5-8(a)(2). 
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adult. A vulnerable adult is defined as "any person 18 years of 
age or older who . . . possesses a physical or mental infirmity or 
other physical, mental, or emotional dysfunction .. .. "49 Section 
609.2335 of the Minnesota Criminal Code states when a person 
breaches his fiduciary duty with an vulnerable adult he is liable 
for financially exploiting that individual.50 Such a fiduciary obli­
gation includes contractual obligations which in turn could entail 
a granted power of attorney.51 If an individual takes advantage 
of his fiduciary duty and gains an interest in the vulnerable adults 
assets be could be liable under the statute.52 

The criminal penalties for financially exploiting a vulnerable 
adult are found in § 609.52 of the Minnesota Criminal Code, 
which is a theft statute. Under the theft statute one may be pun­
ished by imprisonment for less than twenty years, a fine of less 
than $100,000 or both for the financial exploitation of more than 
$35,000 from a vulnerable adult.53 If the individual exploits 
$2500 or more from the vulnerable adult the punishment is im­
prisonment for less than ten years, a fine up to $20,000 or both.54 

If the exploitation amounts to less than $2500 but more than $500 
the exploiter will be punished by imprisonment for less than five 
years, a fine of less than $10,000 or both.55 Finally, if the amount 
exploited is less than $250 the fine is less than $700, the jail time 
is less than 90 days or the violator may be punished by both.56 

8. South Dakota 

South Dakota has enacted an Abuse, Neglect or Exploita­
tion of Disabled Adults statute. A disabled adult is defined as "a 
person eighteen years of age or older who suffers from a condi­
tion of. . . infirmities of aging as manifested by organic brain 
damage, advanced age or other physical dysfunctioning to the ex-

49 MINN. STAT. ANN. §609.232 (Subd. 11)(4) (West 2000). 
so See id. § 609.2335(Subd. 1)(1). 
s1 See id. ("Whoever does any of the following acts commits the crime of 

financial exploitation: (1) in breach of a fiduciary obligation recognized else­
where in law, including pertinent regulations, contractual obligations . ... "). 

s2 See id. § 609.2335(Subd. 1)(2)(i). 
53 See id. § 609.52 (Subd. 3)(1). 
54 See MINN, STAT. ANN. § 609.52 (Subd. 3)(2). 
ss See id. § 609.52 (Subd. 3)(3). 
56 See id. § 609.52 (Subd. 3)(5). 
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tent that the person is unable to protect himself . ... "57 One who 
exploits a disabled adult will be held liable under South Dakota's 
theft by exploitation statute.58 Exploitation is defined as "the 
wrongful ta1cing or exercising of control over property of a dis­
abled adult with intent to defraud him".59 When one misuses his 
power of attorney over a disabled adult there is an intent to de­
fraud the disabled adult. 

Section 22-46-3 states that if a person is entrusted with prop­
erty of a disabled adult by having a contractual duty, such as a 
power of attorney, and he has an intent to defraud the disabled 
adult, he will be punished under § 22-30A-17.60 This section of 
the South Dakota statutes defines and sets out penalties for petty 
theft and grand theft. If the exploiter is guilty of grand theft he 
has exploited more than $500 from the disabled adult and he is 
punished under a Class 4 felony.61 One is guilty of petty theft if 
the first degree if he exploits more than $100 which is classified 
as a Class 1 misdemeanor.62 If the person exploits less than $100 
from a disabled adult the individual is guilty of petty theft in the 
second degree which is classified as a Class 2 misdemeanor.63 

9. Indiana 

Financial exploitation of an endangered adult is a violation 
of § 35-46-1-12 in Indiana.64 The statute states that when a per­
son knowingly and intentionally exploits an endangered adult he 
is guilty of a Class A misdemeanor.65 An endangered adult is 
defined as someone who is over the age of eighteen and is "inca­
pable by reason of mental illness, mental retardation, dementia, 

s1 S.D. ComFIED LAws § 22-46-1(2) (Michie 2000). 
ss See id. § 22-46-3 (stating "[a)ny person who, having assumed the duty 

by written contract, by receipt of payment for care, or by order of a court to 
provide for the support of a disabled adult and having been entrusted with the 
property of that disabled adult, with intent to defraud, appropriates such prop­
erty to a use or purpose not in the due and lawful execution of his trust , is guilty 
of theft by exploitation . . . . "). 

59 See id. § 22-46-1(3). 
60 See id. § 22-46-3. 
61 See id. § 22-30A-17. 
62 See S.D. CODIFIED LAWS § 22-30A-17. 
63 See id. 
64 See IND. CODE ANN. § 35-46-1-12 (West 2000). 
65 See id. § 35-46-1-12(a). 
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habitual drunkenness, excessive use of drugs, or other physical or 
mental incapacity of managing or directing the management of 
the individual's property or providing or directing of self-care."66 

It could be argued that if a person financially exploits an endan­
gered adult by misusing his power of attorney, he may be held 
liable for such exploitation under Indiana law. 

10. Delaware 

Under Delaware law if a theft occurs, and the victim is sixty 
years of age or older, the person who committed the theft could 
be liable under 'Iltle 11 § 841 of the Delaware statute.67 The 
code defines theft as "when [a] person takes, exercises control 
over or obtains property of another person intending to deprive 
that person of it or appropriate it. "68 It could be argued that a 
misuse of a power of attorney, to the financial deprivation of an 
elderly adult, would be considered a theft under the Delaware 
code. If the person with the power of attorney is intending to 
deprive the elderly person from use of his property, and he is not 
within the bounds of his power of attorney, he could be guilty of 
theft. If a person is found guilty of theft from an individual who 
is sixty years of age or older, he is guilty of a Class G felony if the 
amount taken was less than $1000.69 However, if the theft con­
sists of a value over $1000 the individual will be guilty of a Class 
F felony.70 

ID. Conclusion 

As stated, many states are acknowledging that people take 
advantage of elderly people when the elderly person entrusts 
them with a power of attorney. By recognizing that misusing the 
power of attorney status occurs, states are beginning to formulate 
consequences for those who take advantage of such a privilege in 
a form of monetary punishment or jail time. With such penalties 
states may show greedy relatives and friends that the power of 

66 Id. §§ 12-10-3-2{Sec. 2)(a)(l) & (2). 
61 See DEL. Co01a. ANN. tit. 11, § 841 (1999). 
68 Id. § 841(a). 
69 See id. § 841 (c)(2) . 
70 See id. 
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attorney right is a status that is to help the elderly, not to take 
advantage of them. 

Amanda A. Thilges 
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Power of Attorney Summary 

The concept of a •power of attorney" was first incorporated into the Uniform Probate Code in 1969 to 
offer an inexpensive method of surrogate decision making to those whose modest assets did not 
justify pre-incapacity planning with a trust or post-incapacity property management with a 
guardianship. After more than three decades, the durable power of attorney is now used by both the 
wealthy and the non-wealthy for incapacity planning as well as convenience . . The Uniform Power of 
Attorney Act (2006) (UPOAA) is necessary because over the years many states adopted non-uniform 
provisions to deal with issues on which the Uniform Probate Code and the original Uniform Durable 
Power of Attorney Act are silent. The UPOAA, which provides uniformity on these issues, enhances 
the usefulness of durable powers while protecting the principal, the agent, and those who deal with 
the agent. 

A national study of durable powers of attorney, conducted in 2002 , revealed the need to address 
numerous issues not contemplated in the original Uniform Durable Power of Attorney Act such as the 
authority of multiple agents, the authority of later-appointed guardians, and the impact of dissolution 
or annulment of the principal's marriage to the agent. The study also revealed other topics about 
which the states had legislated, although not necessarily in a divergent manner, including: successor 
agents, execution requirements, portability, sanctions for dishonor of a power of attorney, and 
restrictions on powers that alter a principal's estate plan. In a national survey, trust and estate 
lawyers' responses demonstrated a high degree of consensus about the need to improve portability 
and acceptance of powers of attorneys as well as the need to better protect incapacitated principals. 

The UPOAA, which supersedes the Uniform Durable Power of Attorney Act, the Uniform Statutory 
Form Power of Attorney Act, and Article 5, Part 5 of the Uniform Probate Code, consists of four 
articles. The first contains all of the general provisions that pertain to creation and use of a power of 
attorney. While most of these provisions are default rules that can be altered by the power of 
attorney, certain mandatory provisions in Article 1 serve as safeguards for the protection of the 
principal, the agent, and persons who are asked to rely on the agent's authority. Article 2 provides 
default definitions for the various areas of authority that can be granted to an agent. The genesis for 
most of these definitions is the Uniform Statutory Form Power of Attorney Act (1988); however, the 
language is updated where necessary to reflect modern day transactions. Article 2 also identifies 
certain areas of authority that must be granted with express language because of the propensity of 
such authority to dissipate the principai's property or alter the principal 's estate plan. Article 3 
contains an optional statutory form that is designed for use by lawyers as well as Jay persons. Step­
by-step prompts are given for designation of the agent, successor agents, and the grant of authority. 
Article 3 also contains a sample agent certification form. Article 4 contains miscellaneous provisions 
concerning the relationship of the Act to other law and pre-existing powers of attorney. 

The UPOAA seeks to preserve the durable power of attorney as a low-cost, flexible, and private form 
of surrogate decision making while deterring use of the power of attorney as a tool for financial abuse 
of incapacitated individuals. It contains provisions that encourage acceptance of powers of attorney 
by th ird persons, safeguard incapacitated principals, and provide clearer guidelines for agents. 

The UPOAA provides broad protection for good faith acceptance or refusal of an acknowledged 
power of attorney, consequences for unreasonable refusal of an acknowledged power of attorney and 
recognition of the portability of powers of attorney validly created under other Jaw. The Act seeks to 
address the problem of arbitrary refusals of powers of attorney by entities such as banks, brokerage 
houses, and insurance companies. With respect to liability for refusal of a power of attorney, the Act 
provides adopting states with two choices: Section 120, Alternative A, sets out liability parameters for 
refusal of any acknowledged power of attorney not excluded by the statutory safe harbors. Section 
120, Alternative B, applies only to refusals of acknowledged statutory form powers of attorney. As an 
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aaa1t1ona1 protective measure ror me pnnc1pa1, oom a1ternat1ve ~ect1ons ·1.::u auow rerusa1 or an 
otherwise valid power of attorney if the person believes that "the principal may be subject to physical 
or financial abuse, neglect, exploitation , or abandonment by the agent or a person acting for or with 
the agent' and makes or knows that another person has made a report to Adult Protective Services 
(or the equivalent governmental agency). 

Protections for the principal under the UPOAA are multi-faceted and Include: mandatory as well as 
default fiduciary duties for the agent; liability for agent misconduct; broad standing provisions for 
judicial review of the agent's conduct; and the requirement of express language to grant certain 
authority that could dissipate the principal 's property or alter the principal's estate plan . Mandatory 
duties include acting In good faith , within the scope of the authority granted and according to the 
principal 's reasonable expectations (or, if unknown, the princlpal's best Interest). Default duties that 
can be varied in the power of attorney include the duty to preserve the principal's estate plan (subject 
to certain qualifications) and the duty to cooperate with the person who has the principal 's health-care 
decision making authority. 

The UPOAA recognizes that many agents are family members who have inherent conflicts of interest, 
but that these conflicts may not, in and of themselves, prevent an agent from acting competently for 
the principal's benefit. While it is well-accepted that an agent under a power of attorney Is a fiduciary, 
most state statutes do not specify what that means. The UPOAA addresses this dilemma in a default 
provision which recognizes that an agent who acts with care, competence and diligence for the best 
interest of the principal Is not liable solely because the agent also benefits from the act or has 
conflicting interests. Furthermore, the Act permits the principal to include in the power of attorney an 
exoneration clause for the benefit of the agent. Another provision that operates to the benefit of both 
the principal and the agent is one requiring notice of an agent's resignation. If the agent cannot 
effectively notify the principal because the principal is Incapacitated, the provision gives a hierarchy of 
persons to whom the agent may give notice, including a governmental agency having authority to 
protect the welfare of the principal. 

In the final analysis, there may be no perfect solution to meet the surrogate decision making needs of 
our aging society, but the UPOAA balances the competing interests at stake with legislative reforms 
that enhance the usefulness of durable powers while at the same time protecting the principal, the 
agent, and those who deal with the agent. 
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Why States Should Adopt UPOAA 

The Uniform Law Commission first incorporated the concept of a "power of attorney" in the 1969 
Uniform Probate Code, revising it again in 1987. Originally viewed as an inexpensive method of 
surrogate decision making for people of modest means, the durable power of attorney is now 
widely used by Americans for incapacity planning as well as convenience. The Unifonn Power of 
Attorney Act (2006) (UPOAA), if widely enacted, will clarify and modernize this now largely 
divergent law. Every state should adopt UPOAA because it: 

• Preserves the effectiveness of durable powers as a low-cost, flexible, and private form of 
surrogate decision-making. 

• Provides mandatory provisions that provide safeguards for the protection of the principal, the 
agent, and persons who are asked to rely on the agent's authority. 

• Modernizes the various areas of authority that can be granted to an agent and requires express 
language authorization by the principal where certain authority could dissipate the principal's 
property or alter the principal's estate plan. 

• Provides step by step prompts are given for designation of agent, successor agents, and the 
grant of authority through an optional statutory form. 

• Offers clearer guidelines for the Agent, who is often a trusted family members such as: 
- Recognizes that an agent who acts with care, competence and diligence for the best Interest 

of the principal is not liable solely because he or she also benefits from the act or has 
confl icting interests 

- Permits a Principal to include in the power of attorney an exoneration provision for the 
benefit of the agent. 

- Provides ways for the Agent to give notice of resignation if the Principal is incapacitated. 

• Encourages acceptance of a power of attorney by third parties by: 
- Provides broad protections for the good faith acceptance or refusal of an acknowledged 

power of attorney. 
- Recognizes portability of powers of attorney validly created in other states. 
- Offers an additional protective measure for the Principal by providing that third persons 

may refuse the power if they have the belief that "the principal may be subject to physical 
or financial abuse, neglect, exploitation or abandonment by the Agent or person acting for or 
with the agent, make a report to the appropriate adult protective service agency." 

The Uniform Power of Attorney Act (2006) will enhance the usefulness of durable powers while 
at the same time protecting the principal , the agent, and those who deal with the agent. It should 
be enacted in every jurisdiction as quickly as possible. 
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Making a Financial Power of Attorney in Alaska 
Know what an Alaska flnanclal power of attorney can do for you. 

Need Professional Help? Talk to a Lawyer 
Enter Your Zip Cada ta Camact wtth I Lawyer Serving Your Area 
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VVhy do I need an la ka llnan al pow r of attar cy'J 

II you become ltl ar iniured and you can1 take care al your awn finance,, aamaane e!H must alep'ln ta heip. With a 
financial power of ettamey, you name a tru1ted paraan ta pey bUla, maka bank depaab, watch aver lnv01tment1, 
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document, your laved anoa wtll have ta go la court ta get authanty aver your financial affairs. 
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In A111ka, Iha poraan you nama ta maka daci1 an, for you i • celled your attamay~n.fact. Any competent adult can 
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Aa the number of aan10rs In Iha general population rapidly increases, 

than, wlll llkoly be a com,1pondlng lncteaH In financial scams involving 
an unauthorized u1e or a power or attorney. People with elderly loved 
ones, caregive,.. of seniors, and elders them1elve1 can prevent or remedy 
!hose 1cam1 by loaming haw they work, whet 1lep1 lo 1"ke la proven! 
becoming a v'cUm al a power or allomey scam, and what legal claims are 
available In Iha event al a scam 
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A case I handled yearo ago demonslfaloa how a typical power al attorney scam works. My client, an aldarty ratired 
gentleman, lived alone with no Immediate family One day ha auttered an 1n1ury that required hi1 h01pllafizallan. He 
knew he would be away from home far weeks and was worried about paying his bl111, HI• nephew arrived al the 
hosplla! wilh fl owers and an offer la help. 

The next day the nephew showed up with a power of attorney. Which hls uncle signed. By Iha time Iha elderly man had 
returned home. h11 nephew had robbed him blind, using Iha power of attorney la close bank and lnvestmenl account, 
Aasuring his uncle he was mere y keeping Iha money safe, Iha nephew had Instead transferred Iha money la en 
accompUce, Who In tum invested h 1n a mobile home development in South Caralir111. 

IMlen Iha undo sued, the nephew maintained that his uncle had gilled him Iha money aul al love and attectlon. and 

Iha power al attorney was evidence ar the 11\Jsl his uncle p!acad in him. 

What Is a Power or A®rney? 

A power or ellomey is a wr'rtten authari2allan glv!ng one peroan the legal authority ta ad far another penian. typically 
regarding financial affairs like bank accounts and investments. (Ta team mara about powers of attorney, Including Iha 
different types and how to make one, sae Nclo's Ananctat Powers o f Attorney (negil1-cmcyc1opedi• /pow1,so0r­

~ topic.) 

In the hand• or someone 11\Jstwarthy, a power ar attamey can be an fmpa"anl tool ta manage Iha finances or an elder 
who has become permanently or temporarily unable to handle financial affairs But, in Iha hand1 of a financial predator 
or a greedy family member, a power al ltltamoy can be used la secretly steal money and as11t1, readily bypassing Iha 
normal safeguards that are employed by financial lnstttutlons. 

Power o Attorney Abuse Cases: Le al Cla ims 
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find an all0tney n your area ) 

The most common legal claim• In a case tnvolvlng the abuse of a power of attorney are "breach crf fiduciary duty" and 

*'converslon " Both of these claim• are based upon a legal concept known as 11fiduciary duty ... \M'lan 1n alder signs a 
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authortzod to act co boha~ of the older (called the "agent") Under this fiduclary duly, the agent owes tho elder a duly 
to _act with the utmost good fallh and loyally when a cling on behalf of the elder 

Breach or fiduciary duty. 'l'/hon an elder a1gns a power cl allornay, Iha fiduciary duty created by the document 
imposes certain dut1es on the agent For example 

The agen1 must keep Iha alder Informed of things that affect the alda(s lnlerosts. 

Tho agent may ga n a p,oflt only tt he or she Informs and gala consent of the elder 

The agent may not acquire an Interest adverse to the elder or reap a secret profit 

• Tho agent may nol 1ran1fer the elders property to him or herself (or lo others) unle11 the power of attorney 
1peclflcally confers that power 

If the agent fa • to act in accordance with these fiduciary dull as of f1de!Jty and good faith. the agent may be liable for 
broaching (that IS. breaking) Iha fiducfary duty. 

Conversion. An agent who uses an oldo(s auota for hi• or her own banafil may al10 be liable for conversion of Iha 
elde(a property, In order to estabff sh convaraion of property, the alder (or Iha elde(s lawyer) must show that Iha 
defendant managed or used Iha tlde(a property Tn a way that w11 inconsistent 'lh the elde(a rights of ownership. 
\Mien the agent hu used a power of allornay to convert the property, ft must also be shown that 1) the eldar 
demanded the return of Iha property, and 2) the dafendanl refu,ad to deliver the property lo the elder. 

Damagos. If tho elder rs 1uccaHful in a lawsuit for breach or fiduciary duty or conversion, the court will order the 
defendant to return Iha stolen property, Tho court or Jury may also require that the defendant pay the plalnlifl's 
allorneys' fees. And, ~ Iha defendant , conduct wH part cularty egragiou, or involved element, of fraud, tho court may 
award P.YD.lli.t@ .. ~ !l! J 'dtctton~rylpun11\vo,:(l'lrn:agn-term html) lo the elder, For example, 1n the ease discussed 
above (about the uncle and nephew), th• Jury awarded the uncle the full amount or money that hi• nephew stole, along 
with puni ·va damages. lnter&1t, and allorneys' ran Happily, the oocle was eventual y able lo collect every penny of 
the judgment 

Preventing Power of AUorney Scams 

Not •II elder v1ctlm1 of ptM'er of attorney scams are as lucky a1 Ole unde in the example case Tracing how the stolen 

money goes from A lo Z It not easy. nor 11 pursuing lheso klnd1 of lawsuits. If you or a loved one plans lo uso o power 
of allomey, take steps lo protect against scams. Or, ff you or o tovod one l s scammed, act quickly 10 remedy Iha 
situation Here'.s how 

• Do not grant a power of attornay to anyone unless you know the person well and completely trust him or her. 

• Do not raloase the power of attorney until tt la needed In tho meanllma, keep tho signed power or allornay 111 your 
attorney's olficas. 

• If a power of allomey is needed, but you ore later able to manage your affairs again, Immediately take back the 
power of attomey. 

If the agent 1n a power of attornay transfers property 1010 hl• or her own name, damand In wrtUng that the agent 
immediately return the assets and render an accounting. It may be wise to contact an allornay at thl1 point 

If the agent ral\Jses to return Iha property, immediately contBCt an ettorney 

by. Craig T. Mallhews, a business, employment, and fi tigaUon lawyer from tho Dayton. OH an,a 
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Elder Abuse: Financial Scams Against Seniors 

Do It Yourself 
Sho1, at Nolo (lproduct:s 

Learn about the most common financial frauds and scams targeting aenlors. 

Need Professional Help? T lk 10 a Lawyer 
Enter Your Zip Code to Connect with a Lawyer Serv"ng Your Ataa 

@·nterZlp Code- =.JF l{);Jd;M 

:,,, 
Finan al fraud Is the fastest growing form of elder ·abuse. Broadly defined, flnanclal oldar abuoe ls when oomeone 
illegally or lmp<0perfy uae1 a vulnerable seniors money or othar property. Most states now )lava law, that make alder 
financ:laJ abuse e crime and provide way, to help the 1enior and punloh the 1cammar. 

Elder nnanclal abuse io tough to combs~ in part becauoe It often goes unreported Many elderly vlct1m1 are often too 
confused, foarfu~ or embarra11ed by Iha crma to roport ll One recent 1ludy reported by Consumers Digest aatimaled 
that thora are at laul 5 mi!"on 08181 of 1h11 financial abUIO In Iha Unifad Stataa each year, but law enforcement or 
govamment olficial1 learn about only 1 in 25 cases, 

You can protect youru~ or yoi.r loved ones from f1nanclel elder abuH by becoming famiUar with tho moil common 
scams and learning what to do rt you suspect foul play, 

P roldes of Elder Abuse Victims and Scammari 

A recant study by the American Auociation of Relird Peraon1 (AARP) highlighted ch1racten1tic1 of people older than 
50 that make them euy targets for financial abuu. In general, they: expect honesty ,n the marketplace, are le11 likely 
to take action when dafraudad, and are len knowledgeabla about their nghta 1n an lncra11ingly compl"" ma11<atplace 
And as people over 50 are more i kely to be home than their younger neighbors, they are often within easy reach of 
devious telemarketers and home 101icltors. 

Scammars ta'llel elde!a that !hay perce!va to be vulnerable - thosa that are laolatad, lonely, phy11cally or mentally 
disabled, unfamU!ar wlth handling their own flnanca1, or have rocenUy 101t a 1pou1e. 

The scam erllsta often pose II lnJ1tworthy helpers.. They can be 1trangar1, auch as telemarketers and tradupeopla, 
or have a relaUonahlp with the targeted vlct m, such as friend&, fam'ty members, doctors, lawyer9, accountants, and 
paid or volunteer caregivers, Abusers who are family members often have money troubles that may bo made worse by 
unomploymen~ gambling, or sub1tanca abuse problem• 

Elder financial abuse 1cammera can ba tough to catch. Many acammara have paperwork that appearw to glve them 
legal authority to act - Including powara of attomay, authorizing aignature ca-do, and voticlo pink allpa. Some work at 
a bank or other financial in1tltufion and have Intricate waya of hiding their track• by manlpulating electronic records 
and ouch. 

Common Financial Scams 
Financial 1cam1 perpetrated against older people Include a broad range of conduci - from outright taking ot money or 
property to f0111lng a 1lgnature on a legal document, such as a wiU or deed. to getting paid for care, products, or 
1ervlca1 and then not providing them. 

Keep an aye out for the1e common scams. 

Telemarketing or mall fraud. The U.S. Department of Justice aatimates the! dishonest talemarkelars take 1n an 
estimated $40 bl lion each year. bllklng one in •Ix American CQ11umers - and the AARP claims that about 80% of 
them are 50 or older. Scammers uaa the pt,one to conduct invaatment and credit card fraud, lottery scams. and 
Identity then. Scammars also use the phone to sell seniors goods that either never arrive or are worthlen junk. 

Getting unauthorized 1cceH to funds. In "Sweetheart Scams,• alleged su1lors woo older people, con,lnclng them 
that love and care are thaJr motivadons for being Included on bank accounts or property doeds; Iha suitors usually 
disappear along with the property. 

Charging excoulve amouni. of money. Smooth-talking scammers first convince seniors that they need some 
goods or services, then ••liously overcharge them - often hiding tho hlgh cost In extravagant schemes involving 
Tntorost and Installment payments, This tactic Is onan used for products that many older paopla might find essential to 
their quality of !We, such as heering alda and aafaty aler1 dav1ces 

Salling bogua Items. Among the most egreglou, of falaa ,alas ploys la dubbod "Rock in a Box." In them. a aan1or is 
swaet-telked into buylng an Item, such as a now color te!eVJslon, at a bargain price. that com11 ,n a box !hara 
auspiciously aealod IM1al th• box actually contains Is a wall-padded rock. 

Geltfng money or proparty through undue Influence or fraud. Many seniors have been duped into paning with 
their homos or other property because a •cammor convinces thom·n ii for lh•ir own good. In ona lnfamou1 caae, three 
offic1aJ1 from the Dalrolt,basad Gu•dl'an Inc. were found guilty d embezzlement and fraud after selfing a cJlenrs 
house for $500 - to the mother of a company officer. The company al10 collected excanlve fa .. from h1 wards, 
sometimes as high as 70 percent of their $oc~ curi~~ tc;!~ nA'Y!,$~~an~~!11l!l checks, 

Ualng fraudulent legal document,. Many scammars cloak !hair actions r, legal authority, procuring a power of 

attomey or wm o; other l1gal document giving them accen to a aanlof1 property. They get seniors to 11gn these 
documents by lying to, intimidating. or threatening Iha sen1or1. 
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Elder Abuse: Financial Scams Against Seniors I Nolo.com 

Making pigeon drops. In a lyplcal pigeon drop, two 1u1pects approach an older person - onon In a retail shopping 
area or near an ATM mac ne - and claim they have jusl found a package or wallal containing a large amount of 
money. One of Iha 1u1pects volunleeu to check wilh a ' boos• off lite lo get advice on what to do wilh lhe found 
money. lhon reports lhat t came from an Illegal source such 81 gambMng or narcoUcs. 

The 1cammars offer lo spilt the money- but only after the older person shows •good fallh' by producing money of his 
or her own When the scammars 1end Iha ••nior to lhe "boss" lo gel Iha promlaod share of lhe monoy, Iha senior 
discovers Iha! !here is no boSI and Iha 1uapac11 have disappeared 

Faking an Injury acenorfo. In lhis situation, a scammar claims 10 have a connec\ion to law enforcement and 11111 an 
elder lhal a child or othar close family member has bean 1arfou1ly lr>jun,d or 111n Jail, The scam mar !hon convinces Iha 
senior lo g!ve him or her money for medical lreatmanl or bail. 

Offering falH pr1zea. A good example of 1h11 ts Iha "You have won Iha Iott"')" scam operaUng cul cl Canada In this 
scam, thousands of older people wen, b!lked inlo believing !hey became waallhy ovomlgh~ bul had lo wire money In 
'1eea ana laxes• before lhay could conect Iha grand prize In a oinl crackdown, lhe U.S. ~lli!r!\!0~ 1.!.2!:!! 
@ lfilt•J!?.!Y!.'ll!9l!l£:l='S."A1:<.!.."!!.!!!J!t!l and lhe Soiicltor General of Canada 11tima1ed the take from 1h11 ma11-
mar1<aling fraud lo be about S1 billlon a year 

In another varalon cl !Na scam, con artlsls lel l an alder Iha! ha or she hH 1u11 won a huge cash prize, bul needs lo 
send ln some money - usually ln money orders - to fr•• 11 up from custom, officfala. 

Doing unsolicited home repair work. TyplcaUy wor1<fng !n taams of lwo or more, scammars scour neighborhood1 
wilh a high concanlral!on of older resident•, or even lnick recant wjijow1 -,d widowers through oblluarias and dealh 
nolicas, lhan appear on their doorsleps cla!nilng lo spot somelhlng in need of fixlng - a hole l n lhe roof or dogged 
drainpipe, for example 

The scammars demand paymanl up fronl and lhen often claim lhal lhelr lmUal lnvesllgaUon nrveal1 a more serious 
problem, wUh a more expeniive solution The 'work" lhey do 11 unlicensed and often 1hoddy, such u applying pain! lo 
a roof lo make II appall' as if U ha1 bHn lllng,bly fixad. 

In a lwisl on this scam, one alleged worl<ar m1ghl dlslract lhe elder wh11e another enters Iha house lo steel money end 
olhar valueblu , 
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Warning Signs of Elder Abuse 
(Page 2 of 2 of Elder Abuse: Flnanclal Scams Against Seniors ) 

Need Profes5lon I Help? Talk to a Lawyer 
Enter Your Zip Coda to Connaet with a Lawyer Serving Your Area 

L ______ =t81itid31M 

Look oul lor certal!l laclors \hal may indieala thal a loved one 11 a likely targal of lin•ncial abuse. Of cou,.a, no Single 
sign 1s conclusive proof, bul slaying aware will help you avoid or llmtt the lalloul if there are any problem, 

Unuaua! or large withdrawals or 1ran1fers from bank accounts, or large credit card charge, lhal lhe cider peroon 
can't axpl&1n. 

Chocks lhal are m111ing or 111eluda suspicious signatures. 

• All lndivldual who suddenly forms a close relalionshlp w·11h Iha older person, gett1ng e&1y access lo hi• or her 
homo, money, and other property, 

Newly executed documan11, 1uch as a will or power of attorney, lhal the older person doesn't seem lo underaland. 

Changes in account benef1c arles or aUlhorized slgne,. 

• A large number of unpaid b1lla, 

MlHlng property 

Entry forms and pnzea from con1e1ta, and payments made for "free" vacations or olhM merchandise 
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'Miere 10 Re,:,ort Suspected Abuse 
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Get help from a nnlor aervlcH group, While Iha H rvicaa olfared - from counseling lo loge! aoalslanca - vary 
widely depending on the locale, the Eldercara Locator, al B00-677-1116 directs callers to local programs and services 
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National Center on Elder Abuse'• website at www.ncoa apa.gov (h\t p.:llwww.nc •~0.1t,govf) {click on " Find State 

Resources"). 

Alert law onforumont. Tho police or local prosacutor'1 office will often Intervene when there is good evidence Iha! a 
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Durable Power of Attorney Abuse: It's a Crime Too 
AN a:tional Center on Elder Abuse1 Fact Sheet for Criminal Justice 
Professionals 

By Lori A. Stiegel, J.D. 1 of the ~erican Bar Association2 Commission on Law and 
Aging 
Copyright © American Bar Association, 2008 

PURPOSE OF FACT SHEET: 
Victims of durable power of attorney (DPA) abuse or their family members often report 
that their attempts to report this abuse to law enforcement are rebuffed with the 
following statement: "It's a civil problem. Go talk to a civil lawyer." While DP A abuse is 
a civil problem, it is also a crime and should be treated as one. An increasing number of 
newspaper stories describe successful investigations and prosecutions of DPA abuse. 
But too many criminal justice professionals still lack awareness of DPA abuse and the 
role they can play in holding offenders accountable and obtaining justice for victims. 
This fact sheet will enhance their awareness. 

CASE EXAMPLE: 
Helen was 85 and ailing when she made a DPA naming her daughter Susan as her agent. 
Two weeks later Susan used this DPA to sell Helen's home. Susan placed the sale 
proceeds into bank accounts that were in Helen's name. Within a year Susan had used 
her authority under Helen's DPA to withdraw all the money from Helen's accounts. 
Susan used the money to support her lavish lifestyle and her failing business. When 
Helen discovered her money was gone, she contacted the local law enforcement agency 
and was told by a detective that her only option was the civil justice system. Helen could 
not afford a civil lawyer and the local free legal services program for older people was 
not able to help her. The adult protective services agency told Helen that they couldn't 
help her recover her money. Helen lost all hope and died six weeks later. 

TERMINOLOGY: 
• The "Principal" is the person who authorizes another person to act on his or her 

behalf through a power of attorney or durable power of attorney. 

• The "Agent'' or "Attorney-in-Fact" is the person who acts on the principal's behalf 
through a power of attorney or durable power of attorney. 

• A "Power of Attorney" (POA) is a legal document through which a principal 
authorizes an agent to act on the principal's behalf. An agent's authority ends if the 
principal revokes that authority or if the principal dies. By law, the agent's authority 
also ends if the principal loses decision-making capacity and can not revoke the 
agent's authority. The law does this to protect incapacitated principals who are no 
longer able to monitor their agents and take action if the agents abuse their 
authority. 

I 



0 

• A "Durable Power of Attorney" is a POA that remains valid even if the principal 
loses the legal capacity to revoke the agent's authority. This characteristic makes the 
DPA a useful tool for people who want to plan for the possibility of incapacity. 
Planning may avoid the appointment of a guardian or conservator, which occurs 
when a court declares that a person lacks decision-making capacity and then 
appoints someone to make personal or property decisions on behalf of the 
incapacitated person. As DP As are used to enable an agent to act on behalf of an 
incapacitated principal, they usually are written very broadly and give the agent a lot 
of authority to handle financial matters. 

• A "Springing Durable Power of Attorney" is a DPA that does not become effective 
when the principal signs it (unlike the POA or DPA, which become effective upon 
signing). Instead, it springs into effect at a later time or when a certain event that is 
specified in the DPA occurs. 

THE PROBLEM: 
DPA abuse (sometimes referred to as POA abuse) is the misuse by the agent of the 
authority granted by the principal. It means making a decision or taking an action that 
is not in the principal's best interest. For example, as in the case described above, DPA 
abuse occurs when the agent spends the principal's mon~y to benefit the agent, rather 
than the principal. It may also include forging the principal's signature on the DPA or 
coercing an older person to make a DPA against his or her wishes. 

Powers of attorney, whether general, durable, or springing, usually are not subject to 
oversight by a court or third party. If the principal becomes incapacitated and can no 
longer monitor the agent's actions, this lack of oversight for a broadly written legal 
document makes it very easy for an agent to abuse the authority granted by the 
principal. For this reason, a DPA is often called a "license to steal." 

THE AGENT'S DUIY TO THE PRINCIPAL: 
Just like an agent for a sports player or actor, an agent under a DPA has a legal duty to 
act as a.fiduciary. Generally this means that the agent is required to act in a trustworthy 
manner and to make decisions that are in the principal's best interest or that are 
consistent with decisions that the principal made for himself or herself before losing 
decision-making capacity. 

THE CRIMINAL LAWS RELATED TO DPAABUSE: 
An agent who violates the duty owed to the principal may have committed one or more 
crimes. The agent may have violated state and federal laws, including laws on: 
• Exploitation 
• Embezzlement 
• Forgery 
• Fraud (e.g., credit card fraud, tax fraud, welfare fraud) 
• Larceny 
• Money laundering 
• Theft3 
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Some states have laws criminalizing financial exploitation of older persons. Criminal 
laws of general application also may be used against agents who commit DPA abuse. 
Criminal justice professionals who are investigating or prosecuting DPA abuse should 
take action to prevent the agent from dissipating the principal's remaining assets. 
Assets should be frozen if allowed by law. Additionally, professionals should seek 
restitution on the principal's behalf. 

OPPORTUNITIES FOR CRIMINAL JUSTICE PROFESSIONALS: 
Many communities have or are establishing multidisciplinary teams (MDT) that bring 
together an array of professionals to review and redress elder abuse cases, improve the 
response to elder abuse victims, and prevent victimization of other older people. There 
are several types of MDT including case review teams, crisis response teams, fatality 
review teams, and financial/fiduciary abuse specialist teams. 4 The expertise of criminal 
justice professionals is critical to the success of an MDT. Additionally, the professional 
contacts and knowledge gained by participating on an MDT enhances the ability of 
criminal justice professionals to investigate and prosecute elder abuse cases. 

SELECTED RESOURCES: 
• The National Center on Elder Abuse (NCEA) website (www.ncea.aoa.gov) provides a 

wealth of information about elder abuse. It can help you determine whether your 
community has an MDT and link you to numerous other resources. 

• The NCEA listserve connects you to other professionals throughout the U.S. and in 
many other countries and enables you to discuss cases and gather information. For 
information about or to join the listserve, visit the NCEA website. 

• The Clearinghouse on Abuse and Neglect of the Elderly, an NCEA project, is a fully 
computerized archive of published research, training resources, government 
documents, and other sources on elder abuse. To access the CANE database and 
annotated bibliographies (which include the subject of financial exploitation), visit 
the NCEA website. 

1 This document was completed for the National Center on Elder Abuse and is supported in part by a grant, No. 
90AM2792, from the Administration on Aging, U.S. Department of Health and Human Services. Grantees 
undertaking projects under government sponsorship are encouraged to express freely their findings and conclusions. 
Therefore, points of view or opinions do not necessarily represent official Administration on Aging policy. 

2 The views expressed herein have not been approved by the House of Delegates or the Board of Governors of the 
American Bar Association and, accordingly, should not be construed as representing the policy of the American Bar 
Association. 

3 This list was developed based on news stories from November and December 2007 in which agents were indicted 
or successfully prosecuted for DPA abuse. 

4 Brandl, B., Dyer, C.B., Heisler, C.J., Otto, J.M., Stiegel, L.A., & Thomas, R.W. (2007). Elder Abuse Detection 
and Intervention: A Collaborative Approach. New York, NY: Springer Publishing. 
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It's a standard part of estate planning. It's also, 
according to experts on elder fraud, a license to 
steal. It's the power of attorney, a legal instrument 
designed to give a trusted individual the authority to 
handle f inancial or health matters for the person 
creating it. 
As their own parents grow older- and, in many cases, lose 
the capacity to make their own financial and medical 
decisions-growing numbers of baby boomers are 
beginning to wrestle with the intricacies and pitfalls of the 
power of attorney. And of course, the day may not be too far 
orf when they themselves may have to trust someone else 
with those powers. "They have great value and opportunity 
to misuse," said Randy Thomas, a former police offi cer In 
Columbia, South Carolina wllo lectures nationally on elder 
finan ·a1 abuse. 
The MetLife Mature Market Institute estimates that older 
Americans lose at least $2.9 billion annually from financial 
abuse of all kinds. And experts expect that amount to grow 
as the baby boomers age, The Admi111stratlon on Aging has 
designated 2013 as the "Year of Elder Abuse Prevention• to 
raise awareness of all types of abuse at the national, state 
and oca1 levels. 
Statistics on power of attorney abuse are hard to come by, 
but experts recognize it as a prevalent problem. Some kinds 
of power of attorney grant their holders far-reaching 
authority over the affairs of people who are physically or 
mentally unable to conduct their own business. The 
Government Accountability Office released a report last 
November on elder financial exploitation which listed power 
of attorney agents as one category of potential abuser 
whose actions can be particularly challenging to prevent. 

Indeed, family members, friends, and 
neighbors are the cu lp ·ts in 34% of 
elder financial abuse cases, according 
to a study by MetLife. Yet much of the 
education on senior financial 
explo· atlon centers on scams 
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perpetrated by strangers. ·we've got 
them so scared of answering the 
phone or going onllne, when the 
majori ty of the assets are going out the 
back door by a trusted niece," Thomas 
said. And the vehicle that often 
enab!es this, Thomas said, Is the 
power of attorney. 
Here's what that can look like: A 
friendly neighbor offers to go pick up 
an elderly couple's license plates. He 
has them sign a specific power of 
attorney for that sole purpose, printed 
from an automobile-club website. He 
takes that to the bank and uses It to 
withdraw money from the couple's 
account. (That's an actual scenario 
that came before Thomas A. Swift, 
probate judge in Trumbull County, 

Ohio; the bank returned the money, because the teller 
should have but fai led to notice the limited nature of the 
power of attorney.) 
Pamela Glasner, a filmmaker who lives in central 
Connecticut, experienced a more devastating scenario 
when a man from her parents' Florida synagogue gained 
the couple"s confidence a few years ago. Glasner's father, 
who had Alzheimer's disease, had moved Into a nursing 
home, and her mother lived alone and visited him daily. The 
man, who represented himself to nursing-home staff as the 
coup e's son, had Glasner's father sign a power of attorney 
form that he then used to access their money and transfer 
their house into his name. The fraudster also had Glasner's 
mother rewrite her will, naming him a beneficiary. "By the 
time we found out about It.' Glasner sad, • I of our 
accounts were zeroed out." Glasner turned her experience 
and that of others into a 2012 documentary, "Last Will and 
Embezzlement." 
Finding a trusted •agent' 
When used properly, the power of attorney can assure that 
a trusted person is handling your financial affairs, or making 
health-care decisions for you, when you're not mentally or 
phys·cany capable of doing this yourself. Many lawyers 
include powers of attorney as part of a standard estate plan 
(some recommend separate documents for financlal affairs 
and health-care, while others create one document to 
address both). 
Estate plans usually involve what's known as a "durable" 
power of attorney. These allow the trusted Individual­
legally, the "agenr-to retain power of attorney even when 
the person who created the document-the ·princ!pal"- has 
become incapacitated. A general power of attorney expires 
when the principal has lost capacity; these are usually 
limited to a certain transaction, such as a real estate closing 
or the license-plate example above. All powers of attorney 
expire when the principal dies. 
It's Important that people create a power of attorney when 
they're still in full command of their faculties. If you fail to 
designate someone to handle your affairs, and you become 
unable to take care of them yourself, then your family will 
likely have to go to court and establish what most states call 
a conservarorship or guardianship. (This holds true even for 
spouses; unless an account is held in both names, one 
spouse won't have access to another's funds without a 
power of attorney.) Guardianship can be a costly and 
complicated process, and there's no guarantee the ·udge 
will chose as your guardian the person who you would've 
picked. 

$475 Flat Rate 
Stocks 

I Whlll'sthOmGlltatdolng? \.\. I 
Make a trade now // , 

SPONSORED SECTIONS 

Page 2 of7 

Tnde comml11lon· trec 
tor 60 d1ys 

• Compare current braker offers 

• • ~W 9UB11e~~ Fund,s and ETFs ~evlew 

RetireMentors: Advice from professionals 

• JEl'FREY I!. MILLER 

Wrr,boomers get more from SoclalSea.uitythan 
anyone 
MITCH TUCHMAN 

Retirement ll"l\leStlng: Your 4-mlnute mile 

MICHAEL FABIAN 

lnvestfortotll rell1m and never look back 

PAUL A. MERRIMAN 

Danger: Stock mari<et predlcti0115 ahead 

•• ,. JACK TATAR 

Tatar's top 10 retirement articles from 2013 

· STAN HAJ HCOCK 

7 reasons not 1D buy an annuity 

•• 
EPHEN WILLIAMS 

Making compromises 1D saYe Social Sea.irtty 

ANDY LANDIS 
Haw a 'magk birthclily' could change your retirement 

More• 

suggested Stories Content from our 
Macy's up on restructuring; S 
Apple and Samsung to talk v.f ~n~ors 
Market pulls forward Fed rate-
hike expectations Kidney failure Symptoms, 
Why boomers get more from Diagnosis, Treatments and 
Social Security than anyone Causes (Rlght Diagnosis) 

Micron tnvesto( s dilemma: ho d 10 Drugs That May cause 
·em or sell? Memory Loss (MRP) 
Stock tuwres hOld gains alter 
Jobless d aims 6 Fabulous Foods to Fight 
Uber CuJs Price on Some High Blood Pressure (AARP) 

Rides Lows Skincare Advice From 
a Beverly Hills Dermatologist 
(Walman BeautyScoop) 

Sleep Labs are Miserable 
Experiences - Get a CPAP 
Prescrlpt1on Onflne (Easy 
Breathe) 

13 Facts You Did Not Know 
About Walking as Exercise-­
Are You Doing It Righi? 
(HealthCommunlues.com) 

Retire Here, Not The re 

http:/ /www.rnarketwatch.com/stozy/power-of-attorney-its-easily-abused-2013-03-19 1/9/2014 



Powers of attomey should be customized to each 
individual's wishes and situation. When crafting the 
doc ment, some people might decide not to allow their 
agent to make gihs on their behalf. Others might decide 
1ey want to add a second agent or at least allow someone 

else to rev·ew the actions of the first agent. Then again, "If Idaho 
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you get to the point where you need that level of review, Where to find ~1e oe~t ski,ng. !iShlng and alforon1,re ,eal 
you're probably naming the wrong person," said Michael A. estate ,n !he Po1a10 Seate. 

Drlbin, a partner ln Miami with law firm Harper Meyer LLP. 
People should consult a lawyer to ensure their power of Retire Here, Not There: State-by-State » 
attotney will be accepted everywhere they need it to be, 
experts say, especially If they have property in more than 
one state, as the laws governing power of attorney vary by 
state. 
Powers of attorney are vulnerable to abuse in part because 
they're not routinely tracked by the court system. Anyone 
can print a template from the Internet and put that in front of 
an older person to s·gn. Once a new power of attorney is 
signed, that document supersedes the old power of attorney 
if it addresses the same Issues. Yet since these forms aren't 
tracked In a central repository, the old agent Isn't noti fied of 
the change. Most states require witnesses, Including a 
notary public, to the signing, but this intended safeguard can 
be sidestepped if witnesses are Inattentive or, worse, 
collude with the abuser. 
A mentally competent person can revoke power of attorney 
at any time if she notices the document being abused. Yet, 
if the principal's mental state is in ques ·on, the courts are 
often called on to determine whether she understood what 
was happening when she signed the power of attorney. This 
happens during a "proceeding to determine capacity." This 
klnd of retrospective analysts of an older person with some 
cognitive decline can be very complex, even for experts, 
said Dr. Gary Small, director of the division of geriatric 
psychiatry at the Semel Institute for Neuroscience and 
Human Behavior at UCLA, and the author of The 
Alzheimer's Prevention Program. 
Taking steps against abuse 
While there's no fail-safe way to prevent power of attorney 
abuse, people can take steps to protect themselves and 
their loved ones. The most important preventa ·ve measure 
is for people to name an agent they trust completely, 
experts say. Once the decision is made, revisit it every few 
years, Dribin said: The family member who seemed like the 
perfect candidate might seem less so if he is in the midst of 
a divorce, for example, with fresh financial woes. 
Once you've established your power of attorney, or helped 
an older relative do so, notify the relevant financial 
institu tions In writing and ask them to alert you to any 
changes in the account, Swift said. This serves two 
purposes, experts say: it can alert you to potential abuse, 
and it can also ensure that your financial institution will 
honor the document. Some financial institutions will only 
honor their own power of attorney documents, generated by 
their lawyers, and state law on the issue va ·es. 
People serving as agents for their parents or older relatives 
should watch for potential abuse once their loved one has 
become incapacitated. Monitor bank accounts for any 
suspicious activity. You mlght also consider freezing your 
relative 's credit report to make it more difficult for fraudsters 
to take out loans in his or her name, said John Ulzhelmer, 
president of consumer education at SmartCredit.com, a 
credit mo ltoring and education firm, who recently froze the 
reports of his 85-year-old mother-in-law for her protection. 
To do this, you register with each of the three credit 
bureaus-Equifax, TransUnion and Experian-and pay a 
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nominal fee. You can always go back in and '1haw• the 
account if your relative needs to apply for credit. 
If you reallze someone has used a power of attorney to take 
advantage of your loved one, consider requesting a 
proceeding to determine capacity in the local court where he 
or she fives, Drib!n said. In some states, this request legally 
suspends the ability of an agent to use the power of 
attorney, since the principal's mental capacity Is under 
question. As an extra measure, send aw itten notice to all 
financial institutions where your loved one has accounts­
banks, brokerage houses and insurance firms-letting them 
know that the power of attorney has been suspended. 
No one likes to think about becoming reliant on others. But 
establishing a power of attorney, and taking steps to protect 
it, can lessen the burden of caregivlng for your loved ones 
down the road. No matter how many crossword puzzles we 
may do, everyone experiences some degree of cognitive 
decline as part of the na ural aging process, said Michael 
Finke, a professor of personal financial planning at Texas 
Tech University: "It may be healthier to plan for it than to try 
to prevent It." 

This Story has 10 Comments 
Read them & join the conversatlon 
More News tn 
Retirement 

War,..n Buffed Confeaaes 
Warren Buff ells Sho ng ConfeH1on 'MIi Change your Investing Strategy 
11.vw.M.m. IT<cn. gn J m 

dofenso attorney 
2014 Sala Now On - "Uni mlled" Jail Cans S7.95/Mo 
J ... :uiSe c;.,,,,eo,r.: 

Now Rulo in ALASKA: 
(JAN 2014): If You Pay For Car Insurance You Musi Read This lmmedlalely 
w~r..Y.C um.otf1l'lan Ca'ily corn 

42% Gain Within 30 Daya? 
Our recent trades could tiava mads you 26% In 42 days and 42% In 30, 
WNH.ProfitallJeirm!ir ... ~ e:,m 

Video>> 
!!!!!!'!!!'!!!!!!!!!!!!!!! Fiat to Get Full Control .--~~_ • ......,_.., Where to Invest in 

c: Hrov• ... • n ofChrysler 2014 

Story Conversation Commenting FAQs,. 

Wa'NS'r OLOES t<OT THREADS 

:.a,,1,,.~...- How to Keep Your 

Share 

~ 2014 Personal Finance 
" Resolutions 

10comm en t.s 
3 PEOPLE LISTENING 

~
. ,. 

' . ' ~-~ ( ~ ~ ) > ,. 11 .., ~ I 

Q 

http:/ /www.marketwatch.com/story/power-of-attomey-its-easily-abused-2013-03-19 

Page 4 of 7 

1/9/2014 



StarTribune -_~rint Page 

0 
StarTribune 
Whlstleblower: Power-of-attorney law 
addresses 'rampant' abuse 

Attlcle by: JANE FRIEDMANN 
StarTrtbuna 
July 15, 2013-12:00 PM 

The legal authority to llgn 1omeone el1e'1 name can lead people to do terrible thing•. 

8 

A man with power of attorney removes his elderly aunt from an asslstacl-llvlng facility, leaves her at home unattended and 
spends her money, 

A nursing home resident with dementia gives power or attorney to a stranger, who pays harsell generously from the 
resident's fund,. 

A terminally Ill man glvea his mother power or attorney and In her 1on'1 final day,, she changes the beneficiaries on his 
pension plan. 

Power or attorney can be an ea1y-to-u1e tool to allow friends, family and clergy to take care of financial matters ror the 
alderty, deployed military paraoMel and othera. 

But It can Ju1t 11 easily be used to exploit those people, when tn.11111 placed In the wrong hands. Unlike conserval0f$hfps, 
which are court-appointed and 1upervlled, power1 or attorney coma with little oversight end may be granted In mlnutu using 
a form downloaded from the Internal 

Abuae 'Is rampant and we really are seeing a huge Increase" In Incidents, according to Tara Pete~ • prosea.,tor In the office 
of the SL Paul City Attorney. 

Thankl to efforts by a vulnerable-adult advocacy group, • law passed In Aprtt requires those given power of attorney to keep 
careful records of where money gou, provide an accounting If requeatad and face llablllty II they abuse that power. 

Toa rorm that grants power of attorney will soon reflect thoao changea. Part of the law goea Into effect next month wtth the 
rest Implemented In January. 

'Speed bump1' Installed 

The standard power or attorney form will now have cautionary language that the granter will have to sign off on. "There are 
touchy l11ue1 where people ought to kind of raach a 1paed bump and make an afllrmaUve decision,' aald lrl1 Freeman, an 
advocate ror 1enlor1 and member of the Vulnerable Adult Ju1Uce Project (VAJP). 

One of thoae iouchy luuea' II referred to as self-gllllng, whereby attorneys-In-fact, the people granted power of attorney, 
take money from the other pel'IOn's funds for thamaolvee or their children. 

The old form simply allowed the granter to designate whether attomaya-ln-rect could aell-glfl, with virtually no re11rlctlons. 
Now the gnsnter must check I box and wrtte the names of the people allowed to &ellillft. 

'We Intend that to be helpful In averting those kinds of 1ell11lttlng exca11e1 that have been a problem,' Freeman Hid. 

The new form also lists a maximum amount or gift equal to the federal annual gift tax exclusion 

'The more Information the attorney-ln-ract knows, the lass chance the power or attorney will ba used Incorrectly,' said Laura 
Garbe, a Mlnneapoll1 lawyer wlh Erickson & WeHman, P.A. and co-chair of the VAJP committee that proposed the 
changes, 

The form's new language al10 makea 'much clearer 1tatement1 of the duties that are beln11 granted to the attomey~n-lact,' 
Freeman said . For Instance, the law 1ay1 they must 'act with the Interests of the (granter) utmost In mind ... (and] exercise the 
power In the aame manner aa an ordriartly prudent person of discretion and tntelllgence would exercise In the management 
or the parson's own affalra.' 

A third change 19qulrea attomey.,.ln-fact to keep detaffad records and, II Iha granter uka, provide the records to Iha granter 
or another pel'IOn on a periodic basl1. 

Toe provlllon of the bill that wlll 110 Into effect Aug. 1 alows the granter or an authorized person to recover reasonable 
attorney fees and costs In Iha event an attorney-In-fact falls to provide an accounting. 

A push nationwide 

With Iha change In law, Minnesota Jolna a number of other states that have strengthened power or attorney leglslatlon. 

In 2006, prompted by widespread abuse, a group of lawyera appointed by state governments to find waya of making laws 

mo,. conalstent across statu adopted a model power of attorney reform bill. 

Since then, Minnesota la among the states that have adopted at leaat some or the group's recommendations_ 

The amended law ·11 a big atep In Iha right direction but there's a lot more worlc that need• to be done,' Patel aald. 
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Advocates recognized the need to strike a balance. "The power or attorney Is a very flexible tool, and we did not want to take 
away nexlbilKy but we also wanted to add some protections In there," Garbe said. 

Not Just a civil matter 

For every one case or elder abuse reported, :u go unreported, according to a 2011 11udy conducted by Cornell University 
end others. Victims rarely speak up. 

Many power of attorney abuses Involve an elderly victim. In those and other vulnerable-adult cases, an attornay-ln-fad could 
be charged crtmlnally for financial exploitation. 

The lasa Is often large enough that the peraon la charged with a felony. "We don't get these cases until there's ten, of 
thousands or hundred a of thouaanda of dollars of 1011. Becauae of the nature of these victim, end the fad that they're 
Isolated," Petet aald. 

"I do think that the additional aareguerds with the new leglalallon are going to help us In proseartlng theae kinda of Climes," 
Petet aatd. 

"You have a document now that outllnet ror thla person, here's whet your obllgaUons were under this power of attorney. You 
were an notice of It becausa It wa1 right here In this document that you algned," aha said. 

Jane Friedmann, 612-673-7852 

Cl 2014 Star Tribune 
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The ultimate betrayal 

The New York Post called It the "swindle trial." Jurors likened it to a "Shakespearean traEjedy.' When 
New York socialite Anthony D. Marshall was convicted of defrauding and stealing from his elderly 
mother, philanthropist Brooke Astor, reports detailed how he conspired with lawyer Francis Momssey 
to amend her will In his favor, took millions without her consent, and lifted paintings from her walls 
while she languished in her Park Avenue home. The trial painted a portrait of greed and filial neglect. 
Both men were sentenced to one to three years in prison and are currentt.y out pending appeal. 

Elsie Brooks's lifestyle was a world apart from Astor's, but their stories are tragically similar. When 
she was 72 she sold her mobile home and moved in with her daughter and granddaughter In 
Monterey, Calif. She decided she didn't want to deal with her finances any longer and let the two 
take control. But her daughter, Lisa Karen MacAdams, and granddaughter, Christi Schoenbachler, 
drained Brooks of jewelry, furniture, and an annuity worth almost $90,000, and abandoned her at a 
nursing facility, according to court documents. They were convicted of grand theft and financial elder 
abuse, both felonies, and two counts of misdemeanor elder abuse. Last summer, a California 
appeals court stayed one of Schoenbachler's misdemeanor charges. 

Page I of 6 

TablOld COV11rag1 of the Brooke AIU>r cue 
helped ralM aworanou of olderfin1nd11 abuH. 

Elder financial abuse Is "the ultimate betrayal," says Colleen Toy White, a superior court judge In Ventura County, Calif., who sees 
roughly 40 cases of such abuse each month. "It's shocking to see how vulnerable the elder person is." 

We've told you about scams by strangers, among them fraudulent sweepstakes phone calls and investments, and grandparent scams 
('Scamnation!," October 2012 issue). Far more insidious are deceptions by neighbors, friends, employees, and relatives-the very people 
entrusted to care for and protect seniors. 

Such abuse can be financially and emotionally devastating. And experts say it's likely to increase because of a stalled economy and an 
aging population. Awareness is rising thanks lo cases such as Astor's. Yet because seniors might not recognize w en it happens to them 
or are too ashamed to speak, the crime lurks largely out of sight. 

In a randomized New York telephone survey released in 2011 , for instance, seniors mentioned being victims of financial exploitation more 
frequently than any other type of abuse. Yet the study estimated that only 1 In 44 incidents of financial elder abuse Is officially 
documented, 

"Nearly every time I lecture on financial abuse, people will approach me with their personal stories," says Elizabeth Loewy, a Manhattan 
assistant district attorney and lead prosecutor on the Marshall case. "They will talk to me about their grandmother, aunt, or neighbor, 
usually a senior with cognitive issues, who had 'this problem.' And it's like a light will go on, and they'll ask, 'So this could be a crime?' • 

Unreported crimes 

Financial exploitation of elders is broadly defined as the illegal or improper use of the funds, property, or assets of people 60 and older. In 
the New York survey, 4.2 percent of older people surveyed said that they'd been exploited by family members or others. In a national 
study from 2009, 5.2 percent of older Americans said they'd been victimized by family members, and 6.5 percent said they'd been 
exploited by others. A seminal national study by the MetLife Mature Market Institute found that the cost of such abuses is at least $2.9 
billion a year. Yet John Migliaccio, the institute's director of research and gerontology, acknowledges that the study's 
methodology-pulling from compiled news reports of abuse-underestimates the crime's true price. "What we're seeing Is a tip of the 
iceberg," he says. 

Nevertheless, the study reports some startling facts: In 107 cases, seniors lost an average of more than $145,000 from fraud committed 
by family, friends, caregivers, and neighbors. In 159 cases involving fraud by strangers, the average loss was more than $95,000. 

Studies of investment abuses tell similar stories. In a survey last year of about 2,600 financial planners by the Certified Financial Planner 
Board of Standards, 56 percent said they knew older clients who had been subject to unfair, deceptive, or abusive practices. Among 
reported cases, the average loss estimate was $140,500; the median was $50,000. Only a quarter of surveyed CFPs said the crimes' 
perpetrators rarely or never knew the victim. 

Law-enforcement and social-services professionals see exploitation rising sharply. Rhode Island Attorney General Peter Kilmartin's office 
opened 128 financial-elder-abuse cases in 2011, a 40 percent rise from 2010. Paul Greenwood, a deputy district attorney in San Diego 
and head of the county's elder-abuse protection unit, says the office will prosecute about 200 cases this year. "I've never been busier," he 
says. 

Better reporting contributes to that growth, Greenwood says. So does the flat economy. "As people become more desperate from the 
economy, they need that extra money," says Sally Smith, adult protective services case manager supervisor at the Franklin County {Ohio) 
Office on Aging. 

Caregivers and freeloaders 

Experts say it's not only the volume of cases that have swelled but also the variety. Greenwood says 
fraud committed by strangers such as unlicensed home contractors and phone sweepstakes 
scammers is bigger than ever. So are crimes Involving people in close contact with seniors. Ninety 
percent of abusers are family members or trusted others. Of all reported elder-abuse cases, financial 
exploitation is reported most frequently. 

"The referrals we get run the gamut, from someone having their Social Security check being taken to 
an account drained of over $:100,000," Smith says. 

Professional caregivers pose particular risks because of their closeness to the victims and, perhaps, 
their generally low wages. We unearthed numerous cases in which health aides, either in the home 

In a c lassic elder-abuse 
scenario , the predator 
isolates the older person, 
creating an environment of 
manipulation, intimidation, 
and fear 
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or in an institution, had taken Items, cash, or Social Security checks from their elderly charges, or 
worse. The New York study found that 12 percent of elder abuse was perpetrated by home health 
aides. 
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"I see a lot of middle-aged women, unskilled caretakers." Toy White says. "For the first time in their lives that we know of, they start to 
steal. The temptation of the money is so great' 

New ' friends' also can be perpetrators. Cynthia Gartman, president of lkor, a for-profit advocacy and guardianship service based in 
Kennett Square, Pa., recalls an elderly woman with diminished mental capacity supporting a number of predators, Including a minister. 
One was taking the woman shopping once a week so that she'd buy the freeloader groceries and supplies. 

In a classic elder-abuse scenario, the predator isolates the older person, creating an environment of manipulation, intimidation, and fear. 
In 2012, Rodney Chapman of Damariscotta, Maine, was sentenced to five years in prison after pilfering the life savings-more than 
$300,000--0f his widowed neighbor, Gwendolyn Swank, now 86. According to a court document and police reports, Chapman played on 
Swank's fears of reported drug trafficking in the area and encouraged her to pay phony law-enforcement agents for her protection. On 
several occasions, he ordered the frightened woman to hide in her house. He took away her phone, restricted visitors, coerced her into 
drinking whiskey, and limited when slie could drive. Investigators later determined that Chapman had spent some of Swank's money to 
renovate his home and ' blew' the rest. 

"By the time we intervened, she was down to living on peanut butter and rice cakes,' Lincoln County, Maine, Detective Robert Mcfetridge 
told the Bangor Daily News in June 2012. 'She was really a prisoner in her own home.' 

The scheming grandson 

By far the most disturbing abuse Is by family members themselves. Kin who seem reliable can turn 
bad from greed or desperation. They can coerce an older relative Into giving up money or control of 
assets, threaten or intimidate, or like Astor's son, steal outright. They can ask a cognitively impaired 
person for repeated loans and never try to repay. Or they can abuse power of attorney or a joint 
account to siphon funds. "You especially want to trust family members,' says Utah Attorney General 
Mark Shurtleff. ' But even your loved ones could try to hurt you.' 

Those cases can also involve neglect or physical abuse. "Financial abuse is often the motivator for 
beating up Grandpa or neglecting Mom,' says Kathleen Quinn, executive director of the National 
Adult Protective Services Association, which represents state and local programs that investigate 
abuse of vulnerable adults and takes steps to protect the victims. "You're not getting her the care 
she needs because you want the money for yourself.' 

An archetypal exploiter is a ne'er-do-well son, nephew, or grandson, living on Grandma's couch and 
borrowing or stealing money. He might have emotional scars or a drug habit, or he might view his 
elderly relative as an easy source of cash. 

Ar1hur Groen laughl bacJc when ho "Y' hi• 
r11lod-,.1 tried la olltcl him IIDm hi• homo. 

Another threat is a relative acting as a caregiver who starts with Q.OOd intentions but then siphons money from her charge's accounts. 
"Many will write themselves a check to gift money to themselves, says Steve Starnes, a certified financial planner in McLean, Va., who 
counsels advisers on dealing with the elderly. "They feel like, 'I'm looking after my loved one and I deserve something in return.' • 

At the heart of these cases is a grievous breach of trust. Arthur Green, 74, of Brooks, Maine, signed over the deed to his lakefront home 
and adjoining cottage to his granddaughter, Nevin Bennoch, assuming that he could live there rent-free through retirement, according to 
Green's attorney, Denis Culley, of the nonprofit Legal Services for the Elderly in Augusta, Maine. Instead, Bennoch and other family 
members moved into Green's house, put the cottaae up for sale, and began a campaign of harassment, Culley said. When Green, a 
former construction worker, was served with an eviction notice, he contacted Culley, who fought successfully to return his properties. 
Without the agency's help, Green says, "I'd probably be under a bridge in a cardboard box." 

Sometimes prosecutors and Judges characterize such financial shenanigans as civll cases, rather than criminal ones, which could prevent 
or delay their resolution. Prosecutors also may be unwillina to use seniors as witnesses if their mental capacity ls in question. And often 
the victim may not want to talk, out of shame or fear of losing their Independence. Smith of the Franklin County Office on Aging recalls a 
client who was sitting in the dark because her son was taking her Social Security checks and not paying her utility bills. She refused to 
press charges. 

Predators who succeed once often try again. ' You don't want to admit that you were taken the first time,' says Jaye Martin, executive 
director of Maine's Legal Services for the Elderly. ' So you don't say no when they keep coming back.' 

As in domestic-abuse cases, victims may fear their abuser's wrath if they report them-or they might be afraid of losing them. ' Most of the 
time the person who's exploiting her is her caregiver,' Smith says. 'So if they go to ]all, who's going to take care of her?' 

In fact, the similarity to domestic violence helps explain wh~ elder financial abuse goes underreported. "It took people a while to wrap their 
heads around the idea that domestic violence was a crime, says Loewy, the Manhattan assistant district attorney. ' We're where domestic 
violence was about 20 years ago." 

Addressing the problem 

Those problems haven't stopped law-enforcement and other professionals from pushing to improve 
awareness and prevention of financial exploitation of older people. With little federal coordination 
and funding, most activity happens at the state level. Experts we interviewed in several states 
mentioned improvements in recent years in the communication among adult-protective-service 
workers, emergency medical personnel, police officers, prosecutors, and other workers to Identify 
and deal with suspected crimes. 

Strained state budgets challenge more progress. Some Jurisdictions in California, for instance, have 
established dedicated courts like that of Toy White to handle the growing number of elder-abuse 
cases. A spokeswoman for the California Administrative Office of the Courts expressed concern 
about the elder courts' survival in the face of state budget cuts. In spite of a burgeoning elderly 
population, Maine's Legal Services for the Elderly has seen its funding remain flat over the past 
decade, Martin says. Judge Colleen Tay Whtto ho.ndlet lbaul 40 

fln1nclal-elder-1buoo cu u • man!/\ 

In 25 states, financial institutions are required to report suspicious withdrawals from seniors' 
accounts and other uncharacteristic activity, according to the American Bankers Association. The ABA says it supports its member banks 

http://www.consumerreports.org/content/cro/en/consumer-reports-magazine/z2013/January/... 1/9/2014 



Financial Abuse I How to ProtC)arents • Consumer Reports 8 Page 3 of 6 

with education, including training that focuses on teaching employees to Identify behavioral and transactional indicators that could signify 
financial abuse. 

But a recent Government Accountability Office rerort found examples where bank emploY,ees missed opportunities to identify elder 
exploitation. Banks' misconceptions about federa privacy laws also may make them unwilling to release bank records to investigators, 
the report found. 

On the federal level, the Consumer Financial Protection Bureau, established by the 2010 financial-reform law, houses the Office of 
Financial Protection for Older Americans, which works to prevent abuslve and fraudulent financial practices related to seniors. Several 
agencies publish material on preventing and avoiding identity theft, phone scams, consumer frauds, investment cons, and other swindles 
for seniors and others. 

But a potentially powerful federal weapon against financial elder abuse remains stuck in neutral. The Elder Justice Act, part of the 2010 
health-care reform law, authorized more than $700 million over four years for preventing and dealing with elder abuse, n~lect, and 
exploitation, mostly by fundin~ state adult protective-services agencies. Congress, however, has failed to fund the "discretionary" 
expenditure despite a sharp nse in need. According to a 2012 report by the National Association of States United for Aging and 
Disabllltfes, almost 70 percent of state adult protective-services agencies reported a rise in caseloads of up to 20 percent In the past five 
years; 16 percent saw rises of 20 to 30 percent. 

That lack of funding could backfire. Without timely intervention, victims stand a greater chance of becoming indigent and dependent on 
~overnment support. A 2012 study by the Utah Division of Aging and Adult Services, for Instance, found that older financial-abuse victims 
in 2010 who resorted to the state's Medicaid program for their care had lost an average of $480,000. Such victims could cost the program 
almost $9 million, the study projected. "It costs victims, families, financial institutions, and the taxpayer," says Quinn at the National Adult 
Protective Services Association. 

Protect yourself 

Preventing financial exploitation by the people you know might require takin~ legal precautions; at 
the very least you'll need to have some uncomfortable conversations with fnends and family. You 
might need to revisit plans you've made before--and create new ones. 

Hire the right professionals. Engage a CPA or certified financial planner to handle such concerns 
as how much money you can wllhdraw safely from retirement funds. Hire an estate-planning 
attorney with elder-law expertise to write your will and power-of-attorney documents; they can also 
craft trusts, which can limit relatives' access to your money. A professional daily money manager can 
help you deal with bill-paying, insurance claims, phone calls to financial institullons, and 
troubleshooting. (Learn where to find professionals.) 

Set up your documents. Consider carefully to whom you give power of attorney. Though legally 
that person is your fiduciary-charged with acting In your best Interest-In practice he or she could Pro1oc111, ... ,r,1., .. prof111lonil• Ck• Sally 
do anything with your money, even without your knowledge. Don't assume the person closest to you sm11n, l•ft. n,port • nu In abuae 
will do the best job; you might be better off giving it to someone more detached and financially 
secure. 

Experts told us that for no extra cost, the power-of-attorney document can be drawn up with limits, such as assigning a relative or friend 
to monitor the person with power of attorney, mandating a periodic written report of financial transactions, or assigning joint powers of 
attorney, which requires two signatures on every check. You can also split the chores, giving one person authority over financial matters 
and another control of health decisions. Have your lawyer hold the physical papers granting power of attorney, to ensure that your 
appointee can't prematurely present it to your Investment company or bank to gain unnecessary access. 

Arrange your everyday accounts. Set up direct deposit of payments such as tax refunds, pension benefits, and Social Security. As of 
March 1, 2013, all Social Security benefits must be paid electronically or on a debit card. (Go to ssa.gov/deroslt for details.) Set up 
automated bill pay with your bank for your mortgage, utility bills, and other regular expenses. Have financla institutions send statements 
and alerts to a trusted person who has no access to any of your accounts to check for fraud. 

Avoid sharing a large bank account or a credit card with another person. If you need or want someone else to pay bills for you, create a 
shared account and arrange to transfer only enough money each month to cover the bills. Get to know officers and tellers at your local 
bank or credit union. Ensure that they have an up-to-date signature card and contact information on file. 

Secure your home. Make sure any caregiver you're considering undergoes a background check. Don't assume that a placement agency 
will do a thorough one. Insist on a national, rather than a state, criminal check. To monitor in-home help, consider installing a surveillance 
camera if state law permits it. 

Don't leave mall In an unsecured mailbox. Shred documents with identifying information. List and photograph all jewelry and valuables, 
so they can be traced to pawn shops If necessary. Keep small valuables in a locked drawer and photographs of them in a separate place. 

Safeguarding relatives 

The most important action you can take on an older relative's behalf is to make sure he or she gets 
out and about. Elder abuse is correlated highly with social and physical isolation. In addition to 
making regular and unplanned visits yourself, arrange for outings and visits with friends, neighbors, 
clergy, and volunteers. 

Lay down the ground rules. Hold a family meeting to discuss who will look after the older relative 
P.hysically and financially. If one relative will handle the bulk of the care, have an attorney draft a 
personal-care agreement" that outlines how much he or she should receive for services. "It's 

reasonable for a family member to be paid," says Starnes, the CFP. "That'll keep a lot of caregivers 
out of trouble, knowing what the limits are.• 

---------·----
The most important action 
you can take on an older 
relative's behalf is to make 
sure he or she gets out and 
about. 

Set up a limited account. If you're concerned about your relative's abilities to make financial 
decisions, set up a small account at a local bank for her. The account could, for instance, Include a 
debit card and checks and have a spending limit of, sey, $300. Arrange with the bank to investigate checks written for more. 

Be available. Accompany your relative to meetings with financial advisers and doctors; they can help you make rlans for her protection. 
"Often people are nervous about having that conversation, but It doesn't have to be approached in an adversaria mind-set• Starnes 
says. "It can be, 'Mom, you've done such a great job, and I just want to help.' • 
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Watch for these warning signs 
Be suspicious if the elderly person has a new "best friend,· becomes socially Isolated, never seems to be available or able to come 
to the phone, or is hesitant to have contact with others unless his or her caregiver is present. Also be on alert for: 

• Unpaid bills when someone else has been designated to make payments. 

• Missing property, large or unexplained withdrawals from bank accounts, or transfers between accounts. 

• Excessively large reimbursements or "gifts" to caregivers or friends. 

• New authorized signers on a person's bank account. 

• Changes in banks or attorneys. 

• Bank statements and canceled checks no longer coming to the person's home. 

• Unfamiliar signatures on checks and other documents. 

• Changes in spending patterns, such as purchases of items the senior doesn't need. 

• Lack of personal amenities such as clean clothes and grooming items. 

• Changes In documents such as a will or power of attorney, or a change in beneficiaries that the senior can't completely explain or 
comprehend. 

• Excessive Interest in the senior's finances by a caregiver, friend, or relative. 

What would you do? 

Scenario Solutlon(s) 
You visit your father every few weeks. Did r,our father write the checks? If he 
Recently you looked at his bank didn t and does not know who did, he 
statement and saw several checks that he should file a police report. A common 
can't explain. tactic of abusers is to write checks to 

themselves from their victim's checkbook, 
expecting the senior to later forget or be 
confused about writing the check. If your 
father did write the checks and doesn't 
recall doing so, he may have a capacity 
problem. If that's the case, you should 
have him assessed by his physician, says 
Roger Demers, special assistant attorney 
general, Rhode Island Department of 
Attorney General. 

You've given your favorite nephew If you have a hard time refusing his 
several loans. His requests are getting requests, get someone to assist you with 
larger and more frequent. He can get very your finances. Then you can tell the 
angry when challenged, so you're nephew that you are no longer handling 
reluctant to say no. your money and he will have to go 

through the other person with his 
requests. That takes you out of the 
position of having to say no and lets him 
know that someone else is looking over 
things, so he might be more likely to stop 
asking. suggests Sally Smith, adult 
protective services case manager 
supervisor, Franklin County (Ohio) Office 
on Aging. 

Several times when you've called your 
aunt's home in another state, her 
caregiver tells you she's sleeping , or too 
tired, or just can't come to the phone. 

The woman who drives you is like a 
daughter. Once, when you weren't well, 
you gave her your ATM card to do 
errands for you. Now, when you ask her 

Contact law enforcement to conduct a 
"well check." They will make contact with 
your aunt and report back to you what 
they find. Whenever you suspect abuse, 
neglect, or exploitation, immediately 
contact your state's abuse hotline, says 
Allison Bryant, statewide elder-abuse 
prevention coordinator for the Florida 
Department of Elder Affairs. 

Close that account, check to make sure 
that no unauthorized withdrawals have 
been made, and sever the relationship. If 
there are such withdrawals, make an 
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where the card is, she changes the 
subject. 

The woman who drives you is like a 
daughter. Once, when you weren't well, 
you gave her your ATM card to do 
errands for you. Now, when you ask her 
where the card is, she changes the 
subject. 

immediate police report, says Paul 
Greenwood, deputy district attorney in 
San Diego and head of the county's elder­
abuse protection unit. 

Close that account, check to make sure 
that no unauthorized withdrawals have 
been made, and sever the relationship. If 
there are such withdrawals, make an 
immediate police report, says Paul 
Greenwood, deputy district attorney in 
San Diego and head of the county's elder­
abuse protection unit. 

Your brother lives with your mother. He Ask her whether you can take control over 
doesn't have a job, and he doesn't pay her funds so that you are the go-to person 
rent. When he drinks, he Is mean to your if he has questions about her money, 
mother. You think that she's been giving says Debra G. Speyer, elder-law attorney 
him money and that she Is afraid of him. in Philadelphia. 

Talk to her when he isn't around. 
Unfortunately, if she's been enabling him 
his whole life, chances are you 're not 
going to get her to stop, says Sally Smith, 
adult protective services case manager 
supervisor, Franklin County (Ohio) Office 
on Aging. 

If there are signs of physical abuse, 
involve the police, says Martha Crippen, 
elder-abuse Investigator, Rhode Island 
Department of Attorney General. 

Your brother, who has power of attorney The fancy car might be a red herring, but 
for your father with Alzheimer's disease, It might indicate that your brother is taking 
won't let you look at your father's your dad's funds. Does your father have 
accounts. But recentlyJour brother any capacity to discuss this with him? 
bought a fancy car, an you're suspicious.Perhaps a meeting with the three of you 

discussing this might help. If ail else fails, 
you could go to court and request an 
independent conservator or guardian over 
your dad because of his dementia and 
request that the power of attorney be 
voided because of your brother's 
improprieties, says Debra G. Speyer, 
elder-law attorney in Philadelphia. 

Where to tum for lnfonnation and help 
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Consumer Financial Protection Bureau's Office of Financial Protection for Older Americans receives and investigates consumer 
fraud complaints specifically related to mortgages, credit cards, banks, loans, and more. 

Eldercare Locator (800-677-1116) refers and connects callers to local services in their communities, including meal and transport 
services, home care, support services, services for caregivers, and others. 

National Academy of Elder Law Attorneys (703--942-571 1) offers a search for lawyers specializing in durable powers of attorney, 
conservatorship, estate planning, elder abuse, and other concerns. 

National Adult Protective Services Association provides a national map with links to abuse-reporting hotlines by state. 

National Center on Elder Abuse has links to additional state directories of help lines, hotlines and elder-abuse prevention resources in 
all 50 states and the District of Columbia. 

AARP Money Management Program pairs seniors of limited resources or people with disabilities with trained money-management 
volunteers. One service helps seniors who remain in control of their finances to balance their checkbooks and pay bills; the other focuses 
on those deemed incapable of handling their own funds. The program is offered in 21 states and the District of Columbia, though 
availability varies. 

American Association of Daily Money Managers has members nationwide who can assist seniors with bill-paying, banking, insurance 
paperwork, and organizing records in preparation for income-tax filing, among other tasks. 

National Association of Professional Geriatric Care Managers includes professionals who can facilitate aspects of seniors' lives, 
including monitorinq home-care workers, managing medical appointments, and identifying potential exploitation risks, among other 
services. Some genatric-care managers can also pay bills and handle paperwork. 

AARP's Scams and Fraud page offers information on the latest frauds against older people. 

Better Bus iness Bureau Scam Stopper has Information on common scams and instructions on reporting a scam. You can sign up for 
scam alerts on the site. 
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Financ.ial Abuse 

Elder financial abuse spans a broad spectrum of conduct, including: 

• Taking money or property 
• Forging an older person's signature 
• Getting an older person to sign a deed, will, or power of attorney through deception, coercion, 

or undue influence 
• Using the older person's property or possessions without permission 
• Promising lifelong care in exchange for money or property and not following through on the 

promise 
• Confidence crimes ("cons") are the use of deception to gain victims' confidence 
• Scams are fraudulent or deceptive acts 
• Fraud is the use of deception, trickery, false pretence, or dishonest acts or statements for 

financial gain 
• Telemarketing scams. Perpetrators call victims and use deception, scare tactics, or exaggerated 

claims to get them to send money. They may also make charges against victims' credit cards 
without authorization 

Who are the perpetrators? 

Family members, including sons, daughters, grandchildren, or spouses. They may: 

• Have substance abuse, gambling, or financial problems 
• Stand to inherit and feel justified in taking what they believe is "almost" or "rightfully" theirs 
• Fear that their older family member will get sick and use up their savings, depriving the abuser 

of an inheritance 
• Have had a negative relationship with the older person and feel a sense of "entitlement" 
• Have negative feelings toward siblings or other family members whom they want to prevent 

from acquiring or inheriting the older person's assets 

Predatory individuals who seek out vulnerable seniors with the intent of exploiting them. They may: 

• Profess to love the older person ("sweetheart scams") 
• Seek employment as personal care attendants, counselors, etc. to gain access 

http://www.preventelderabuse.org/elderabuse/fin_ abuse.html 1/9/2014 
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• Identify vulnerable persons by driving through neighborhoods (to find persons who are alone 
and isolated) or contact recently widowed persons they find through newspaper death 
announcements 

• Move from community to community to avoid being apprehended (transient criminals) 

Unscrupulous professionals or businesspersons, or persons posing as such. They may: 

• Overcharge for services or products 
• Use deceptive or unfair business practices 
• Use their positions of trust or respect to gain compliance 

Who is at risk? 

The following conditions or factors increase an older person's risk of being victimized: 

• Isolation 
• Loneliness 
• Recent losses 
• Physical or mental disabilities 
• Lack of familiarity with financial matters 
• Have family members who are unemployed and/or have substance abusers problems 

Why are the elderly attractive targets? 

• Persons over the age of 50 control over 70% of the nation's wealth 
• Many seniors do not realize the value of their assets (particularly homes that have appreciated 

markedly) 
• The elderly are likely to have disabilities that make them dependent on others for help. These 

"helpers" may have access to homes and assets, and may exercise significant influence over the 
older person 

• They may have predictable patterns ( e.g. because older people are likely to receive monthly 
checks, abusers can predict when an older people will have money on hand or need to go to the 
bank) 

• Severely impaired individuals are also less likely to take action against their abusers as a result 
of illness or embarrassment 

• Abusers may assume that frail victims will not survive long enough to follow through on legal 
interventions, or that they will not make convincing witnesses 

• Some older people are unsophisticated about financial matters 
• Advances in technology have made managing finances more complicated 

What are the indicators? 

Indicators are signs or clues that abuse has occurred. Some of the indicators listed below can be 
explained by other causes or factors and no single indicator can be taken as conclusive proof. Rather, 
one should look for patterns or clusters of indicators that suggest a problem. 

• Unpaid bills, eviction notices, or notices to discontinue utilities 

http://www.preventelderabuse.org/elderabuse/fin_ abuse.html 1/9/2014 
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• Withdrawals from bank accounts or transfers between accounts that the older person cannot 
explain 

• Bank statements and canceled checks no longer come to the elder's home 
• New "best friends" 
• Legal documents, such as powers of attorney, which the older person didn't understand at the 

time he or she signed them 
• Unusual activity in the older person's bank accounts including large, unexplained withdrawals, 

frequent transfers between accounts, or A TM withdrawals 
• The care of the elder is not commensurate with the size of his/her estate 
• A caregiver expresses excessive interest in the amount of money being spent on the older 

person 
• Belongings or property are missing 
• Suspicious signatures on checks or other documents 
• Absence of documentation about financial arrangements 
• Implausible explanations given about the elderly person's finances by the elder or the caregiver 
• The elder is unaware of or does not understand financial arrangements that have been made for 

him or her 

How can I learn more? 

Nerenberg, L. (1999). Forgotten victims of elder financial crime and abuse: A report and 
recommendations. Produced by the Goldman Institute on Aging for the National Center on Aging 
(NCEA), this report summarized four roundtable discussions sponsored by NCEA, which focused on 
four components of the legal system: the state and criminal justice system, federal investigative and 
regulatory agencies, the civil legal system, and the victim witness assistance network. Professionals 
from each system described challenges they face in handling financial abuse cases and made 
recommendations for improving each system's response. To view, click here to download it from the 
NCEA web site. 

Volume 12 Number 2 (2000) of the Journal of Elder Abuse & Neglect is devoted to elder financial 
abuse. For more information about JEAN and a listing of articles in the issue, click her>. 

A/PACT: Aging Parents and Children Together. Produced by the American Association of Retired 
Persons (AARP) and the Federal Trade Commission (FTC), this consumer education series includes 
10 1-3 page articles focusing on consumer fraud, daily money management, alternatives to 
guardianship, etc. Contact the AARP for more information . 

....,)'._. NCPEA Website Supported by 
- ,("'" • San Diego County Dlatrlc1 A!lornoy 

• ModAmortca ln:iurancc Company 
Home I About NCPEA I Elder Abuse I Calendar I Publ ications I 

Coalitions I Links I Members I Contact 
© 2008 NCPEA. All Rights Reserved. 
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Banks 1n I , i:ate of Maryl1nd are now ruquireo to rep0!1 su.spected rinanetal abuse or sen.or otlrens 

Rosotta Sk,pper met a women at SL Luke's Calha~c 
Church along East Cap tel Slteet in southeast D C. n 
2007. Sk1ppe(s husband had died five years earlier; 
thay had no ch1!c!Jen, and she Lved •:one In her 
nQrtheast D C. hom._ Her closest family was New 
Y01k Ctty. 

S<ippt"I' t,ad Al:holmo(s d' caso. and was brioOy 
hosp,tahzed In 2007, as her health worsened That's 
when tho women al the ti1urcn took control o! her nre 
artd moved s· pper into her own horne. 

''She had somehow goUen power of allomey dona." 
&ays Stephan S1<1pper Jr., Rosetta's g1ea1 nephew. ·we 
don't know how she did. As soon es my sun! gol home 
from the hosp11a1. ,t only seemed 11',e two weeks later 
This lady who no one had ever met was now her 
caro!aker and power or auomay aver everything" 

F1nanc1a1 oxp•o 1a1ion or sen:ors ls c;a problem: lhars 
es ·mate d to co5t nea S3 bJl'on per year. Now, some 

sta tes - 1nctuc.hng Mary!and - are trying to put a stop to 

that a:>usa &ut tnts rype of exp!.01lal1on ,s dffficull lo 
spot 

Si<lppor Jr ,s al>lc ta speak about wllal happened to 
Ros1;1ttn, unlike his falh6r and lhe women from the 

Cf'l"J rch, both or who s,ig,,ed a confident:altty egreemenl 

after the case • lmcst went to s probalo courL Sl\ippe(s 
la er was the bancf,c!ary s aunt's w,n and the one 

# t 'i, t. :.:.. f: :- · L .... ·' 

Contact fnforma1,9n re, Artult Prote(:t1ve §ery,c.es 
I n:,,...r.lffllJ w,,,,~ 1 );05(GJ!itld1<r 1 1 •ft ...+19 I:, ljOO!it;t) 

Contact inform31ion for lt,u Omeydsman's office 

~ r,.9....$·ons Q! Elder Abt,se 

•hltp 11. J "i~ Nl'l?'i{lltlDW,..l'~ m/, 3 dncumndrJntidJJ1'Q'd•)f!'Jmf'n! w! ~!t9 Ct. ·..,,,., 

, , g.1,;;0ot1,ft'l tr ,1·"•Mt .... w1tmcaN'lflN ·"'"· ' 01'f!, 

Part 1: § det1y Couo'e's Ta'e Qf Abll!Je No\ Sq uncom"J\On 

Pan 2. Adult Protechve Service~ ~1oh1 Aoa1ns1 Elger Abus~ 

C~ o(JwrJthu q rgth,..,,,-.J1310SrC&1h11 u prifl t ctl!c lf't ,:nr:I uld,,rty a!J11r,9\ 

Part 3. )·acJJ,ng Nurshg Home Corr p1a1rt~ \M:Th Qmbuc~·.:...~'9~.;.l 

'"tT[!:r.wi\mt. Oftl#ll t~'1}/?)1C,71m:>Ng'ng nurnWJ nllr\ l<) tq~ 

Pan 4 Frrtanc al EAploitoJ!pr, Qf Elde:ly Qrfficpl\ To Oe1ec; 

Part 5: Hc.u5o Calls A Bnl!er Option For Some E1cer1y 
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who kept tao, on her 81.11 ,n 2007, Ile anlng ha,lng 
he.'.lllh 1SS'Jes or .,Is own and was unaore lo check 1n 
w,!h hi$ aunt wilh any frec;uency, 

f<o~etla Sklpp&r d'ed In 20i 1. BecaJse she was a 
formL-r Penlag emp oyee, an oblluary w3s written 
about her in th& We$hmglon Posl weeks.. later. That's 

how har r~mily found out sho died 

Denting wilh en empty bank account 
'We lost Aunt Rosetta and d'dn't oven k.now 1t, 11 sa~s 
Slopp~r Jr "Ar.d this wom11;, didn't ave the respect lo 
ca' and tell us. Sha tl(ed to tell my falher once 'Oh I 
!Red to reach yau but couldi11t find your number' My 

father has hud !he same ob for 30 years. I-ta number 
hasn't ch a11gtJd ln the las! 40 yaars •· 

Extended lnleMey,: Marylan<I Del Ben Kr~mer 
(0-Mor,fgomury County) explains t,is b'tt, that was 
deferred ror $ludy tnLS summer, on re~1stered sex 
cffenders In nursing homes, 

O w mus S 

Sex offender bill 

1:::,,.,1. r:.1 c. , 

VO/lien her rem y want 10 cla,m r estate, they fo d Rosetta S~rppor's bank accovnls were mostly empty. There was 
he< house, but the woman had chono&d U,e will to ensure It ended up In ner hands upon Skippers dealh. Having 
power or attornoy allowed "' lo do thaL Sh0 had a160 paid hetsdtt a weekly lea, c!alm:ng ii was for lhe costs of be,ng 
Skippe(s caregiver. II sl ed ut 5750 a woe!<. and by 1he t, ne of Sklpµefs death, ,1 was o, er S2 500 a week. Sk,pper 
Jr says 1hal ended up be,ng her undoing when the lawyers gol lnvolvod. 

If th is case had occurred 
in Maryland , it almost 
certa inly would have 
been referred for 
criminal investigatio n .. . 
D.C. Is just not as 
aggressive o n this lss e. 

''The minute we asked for her 18X return, they wantad 10 
set e," he says 

Skipper Jr behoves 1ho w an hadn't bean reporting those 
paymonts 10 the IRS. 1he family gol lhe house back, bul could 
only sell il at half Its va1uo, T e hundreds of lhousands the 

woman spen1 on lhlngs st.ich as ln1provoments to her hot1se 

cars hlgh,end clolh&s, end Redskins and Nationals tickets -
all tha1 money vtes gone. 

"If !hrs case had occurred Jn Maryland ,t • 'most certainly 
would hovo been referred for crimfnal [nves~gauon" says Ron 
Landsman, one of tho al1omeys for the Skipper fam•ly. · Thal 
n11gt1t have !Gd to a 1mll\al sanc11ons D.C Is Just not as 
aggressive on thi6 i&Sue," 

lmpleinonting tougher laws to prevent abuse 
Accord:ng 10 Maryland Dol Ben Kra er, 70 peicent or ll'>e 
wealth ,n lh's counuy rs fn the ltands of Ille over.55 pop rahon. 

''Thai ,s a sto~•llc Illa! rs 01 los on Iha con arusts and tha scemmers." 

Kremer. a Democrat from Montgomery Counly, has sponsored •evetat bl I• on elder oouse that have passed the 
General Assembly One. whith he &il)IS is the only such law in lhe country, allows prosecutors to charge someone ror 

using ' undu~ 101luence" 10 get anyone O\•er age 68 to sign over tho~ assets 

' 'For in~ance a caregiver who is laking care of on olderly person, ·A1ould statt to tell them 'Look. if ycu want me to 
keep gn ng to 1ne groct11y store, or Jf )OU want me to oel )Out dry cleanlng you•re going to h ave to sign over the lll!B 

to your cur to me "' says Kramer. 

Anothar b ill deal s, with bnnks aod !U&t wt--nt nto e ect ls&t October 

'Banks ,n tha &ta1w o( M yl.J d are now requ red to repon. susp&cted fmancial abuse of se~or ci11zens," says Kram-e,. 

"And lhey are now manoated to Ira , oil o• lllair employees to Jook for this lend of nenclal ebUse" 

Sandy Spring Ben~ had been doing lhls O'l a voluntary basis since 2(;02. Frank Moran Is the d'1ec1 , or co1pora10 
sucunly ror lhe bank. 

' Anyin,ng !hat Is o,n of the ord nary are red flags Iha\ they should be took1ng for." says Moran "Ale they adding 
paop'e to their account tnat aren't rela ·ves? Are they seeing checks coming Rcros5, that are signed by \he ci1en1, b..it 

the actual body of the check - make pa~,obf 10 and the amount -are in a different handwriting?'' 

Tha bank's branch staff was trained before Ula: new law went 
into r.ff~ct last Oclober. Wolh all Sandy Spring em~loyees now 
taught lo lcoK ror those md nags, suspected financ,el 
exp•oaaticn cas~s have sk.yrocketed In the past six mon s. 
Sandy Spr.ng bar,ks have reported 11ore CDses Iha , 1ney hac 

the FHOr : 0 ye&rs 

e 10 percent 

John Sadcwoki, Sandy Spnn;i's chler nformation off,cer, says a 
lot of thoso come througn lhe bar.i.. s ca1t cen:e,. 

'11 you Google your own r,ame you'd be surpri sed what's known 

of 1he wealth ,n lius country 
11 tn 111e hand1 of !he 
over · SS popular ,on 

about you onl1ne already," says Sadow6k.~ ''Bad guys can take pieces or 1nforma11on that1s public ly avs,la e, al'\d l!len 

can our ca 1 cen!tH an:i try 10 gel addit1oria1 piec~s of inrormeuoii. r ve sal in on tne call center, and they'll be people 

slru~glln g, saying 'My mom was merrred thrias times before and hl'r ma den name was. umm,· trying 10 gel the rep 

to I rn the b'anl< rcr them " 

Bet e·,en 11. i1h ll'\ls naw fccJs r1nanc,a1 axp'oJatton is sun d ff1cu·t to spot espec1ally tf 1t s a ramay mbar do ng •L 
S.Jdowsk1 sdmits tner& ts little their bank or any bank can do to stop thal 

The Importance ot the power o t attorney 
Stepien S'(,1pper Jr. -c.ncw s INs a'I too well, and no\ Just becausa o~ what r-appe,ned to nis grea1 aunt Ha 6 a bran 

rrran,,gcr o' a .Cl'. ul\J<'..ln Tl'\ N v Yorlt C,t)- Ill h s ~ 1ty's case. he ql:ON~ tnere was nex t to noth,ng t,ans,,.s coulo 

'can Universit ... Page 2 of 4 
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ha,·e done c11 thi woman 1r,m lht churcn got his grea1 aunt to gii,,e her power of attorney. He does wi~h th4l b ks 
.'ii3d iJle rte d lhi:'m .:,boul lt1e chrmgcs .,, spenchng nnce tne womal'I stanad us,ng the accounts 

"Chec.tc.s w r 11!en to rt:place windows m tier house payments on cars payments on -1tnc:u1c11y bills t,1vo1ous st"\opp,ng 

at Nordstrom sand !:iuks Fifth Avenurt ·· Sh,pper Jr says ··someth·ng lha1 an 87-year-cld woman wou.ld,··11 do· 

Arid while h<: ~ able to speak opuriy about what happened, Slupper &IJU gets emotional when ne tnin~. s of nis. grem 

aunt and u n o. "":norn 11e v,s ted often 1n O C wnen hi! wor1.ed ror tho Unned Nations 

''\\'hen my unde first cied, my tmhcf es'<&d m y Aunt R"seua, "do you \\.'ilnt to come hve ,•11 th us?' Ar.a stie soid 'no. 

r m okay . I wa!"lt to stay ~ 0 C · VVhen yo.!iem atr,ed o,er 50 years. c:3nd you have no Cl"hldren it's 1usl you .lnd 1h01 

person. A nd 11 s~ern.s Jake v. hpn this 1ooy came "' · she fum took everyth ng 1t'\ey wcrkeo on fo r 50 years." 

NPR 

Hashtag Slows Stereotypes Of 
Black Sexuality 

' tJ 685 

McDonnell To Present Final 
Two~Year Budget 

((programs/tell me more/13{12{16/fasttajWti,Js/s!0ffl'1(timmjypMlblkb)Daistm<tfgity}two year budget} 
#Fc:1:;1tTa1teciG1r1s on Tw,ue-, ,, ra1s,ng ques11vn i:. about 
lit~reotypes whon ,t comes re, blaci.. se~uaMy ~nd how 
lhoso mlsc oncept.Of't~ can nffoct young gkls. Host 
M ct,cl Ma rtin 1a ks w:,th M k~t Kondall who starled tht! 
has'11og. along wf\h Tho Roor• K Golf anc sa:on s 
Prach, Gupta 

NPR 

V1nil1nia Gov Bob McOcnn I is preparing to present his 
las t two-year stale bud9el propo f lo V1rg n,e 
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When Craft Beer Goes Global: A 
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Bouldv d Brewin~ has become a Kansas C1ly staple 
since its roundir.g hi tne 1980s It has many loya1 local 
fans- · and soon, e new ,ruen,ationill owner OLJva1 The 
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These stories are so common. In Cafifomla. Carol Hahn saved her enUre li fe. By age 

74. she had a comfortable S1 M to see her through retirement. 

That money Is now In the hands of a former step-granddaughter. After Hahn 

developed dementia, the step-granddaughter coerced Hahn to slgn over everyth ing_ 

The step-granddaughter hid Hahn from her family, and kept her isolated for fifteen 

months. The San Bernardino County DA responded, "There is nothing out of the 
ordinary." He refused to Investigate. 

·, • $hare 1 
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NewPortRichey 60° 

New s I Police & Fire 

Man Charged With Exploiting 93-Year-Old 
Mother 
Accord ing t o the Pasco County Sheriff' s Office, he used her Social Security checks for his 
own "frivolous expenditures. " 

Posted by Keli Sipperley, March 17, 2012 at 03 :07 AM 

Co 

Secu 

r-cnn· I 

Id m other's Social 
home ca re. 

I nstead, the Pasco County Sheriff's Office says, Wil liam 
Hamflton of Hol iday used the funds for "frivolous 
expenditures," according to a complaint affidavit. 

According to an incident report, Hamilton was given power of attorney when the hea lth of 
his m other, Catherine Christensen, began to decline. 

When she was admitted to Southern Pines nursing home, 6140 Congress St. in New Port 

Richey, Christensen, then 91, had suffered from a stroke, heart attack, depression and 
hallucination disorders, the affidavit stated. 

According to the affidavit, Hamilton did not pay Southern Pines for the time period between 
Apri l and November of 2010, "shorting the nursing home $7,343." 

During a non-custodial interview In November 2010, Hamilton sa id he used his mother's 

Social Security money to pay for the proerty taxes on her home, the affidavit stated. 

A records search revea led that the taxes on Christensen's home had not been pa id " for 
years," the report stated . 

http:/ /newportrichey.patch.com/groups/police-and-fire/p/man-charged-with-exploiting-93 ... 12/16/2013 
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The case was assigned to the sheriff's economic cri mes unit, and " an investigation into 

(Ham ilton's) bank account shows cash deposits and fr ivo lous expenditu res du rin g t he t im e 

period in question, expenditures beyond his obvious persona l monthly income," according 

to the affidavit. 

Hamilton used some of the money to patron ize local gay ba rs, ta ke a t r ip to Wisconsin, 

purchase food at restaurants and pay for satellite rad io, among other things, Pasco County 

Sheri ff spokesman Kevin Do ll said in an email. 

Hamilton, 65, of 3306 Briar Cliff Drive, was arrested Thursday, March 15, and charged wit h 

exploitation of an elderly person. He is being held at the Land O' Lakes ja il on $5,000 bond . 
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Power of attorney: It's easily abused 
How to protect ailing relatives from fraud and abuse 

A - ..a.....:.,, ... 
By EUzabolh O'Brien 

It's a standard part or estate plannlng, It's also, according to experts on elder fraud, a license to steal, It's the power or attorney, a legal 
instrument designed to give a trusted Individual the authority to handle flnanclal or health matters for the person creating IL 

As their own parents grow older-and, In many cases, lose lhe capacity to make their own financial and medical decisions-growing numbers of baby 
boomers are beginning to wrestle with lhe intricac es and pltfal!s of the power of attorney. And of course, the day may not be too far off when lhey 
themselves may have to trust someone else with those powers. ' They have great value and opportunity to misuse,' said Randy Thomas, a former poilce 
officer n Columbia, South Carolina who lectures nationally on elder financial abuse 

The MetLife Mature Market lnsUtute estimates that older Americans lose at least $2.Q billion annually from financial abuse of all kinds And experts 
expect Iha! amount to grow as the baby boomers age. The Administration on Ag1ng has designated 2013 as the "Year of Elder Abuse Prevenuon· to 
raise awareness of all types of abuse at the national, state and local levels. 

Statisucs on power of attorney abuse are hard to come by, but experts recognize It as a prevalent problem. Some kinds or power of attorney grant their 
holders far-reaching authority over the affairs of people who are phys·cany or mentally unable to conduct their own business The Government 
Accountability Office released a report last November on elder financial exp1oilatjon which listed power of attorney agents as one category of potential 
abuser whose actions can be particularly cha leng,ng to prevent. 

TAXES 

How to slash your tax bill 
in retirement 
Big 1ax bUls can d1vasta1a your rehrement nv:ngs 
Marl<olWatCl\'1 Robert Powell and Andrea Coombes 
lalk aboul 1tratog1e& to employ before and duriog 
retirement to lower your taxes 
How to uve your Soc •I Security benefit& 
Should retirement n ven, play this merket? 

Check out the new 
MarketWatch Retirement 
• ReUreMenton,: ln-the-trenchea advice 
• Waya to booat Social Security payout 
1 Retire here, not there: California 
• 10 things your 401(k) plan won't tol l you 

Indeed, family members, friends, and neighbors are the culprits In 34% of elder financial abuse cases, 
according to a study by MetLife. Yet mucll of lhe educa tion on senior linanclal exp!olla ·on centers on 
scams perpetrated by strangers. 'We've got them so scared of answering the phone or going onllne, 
when the majority or the assets are going out the back door by a trusted niece." Thomas said. And the 
vehicle that often enables th is, Thomas said, is the power of attorney. 

Here's what Iha! can took like; A friendly neighbor offers to go pick up an elderly couple's license plates. 
He has them sign a specific power of attorney for that sole purpose, printed from en automobile-club 
website. He lakes that to the bank end uses It to withdraw money from the couple's account. (That's an 
actual scenario that came before Thomas A. Swift, probate judge In Trumbull County, Ohio; the bank 
returned the money, because the teller should have but fa iled to notice the limited nature of the power of 
attorney.) 

Pamela Glasner. a filmmaker who lives In central Connecticut, experienced a more devastabng scenario 
when a man from her parents' Florida synagogue gained the couple's confidence a few years ago. 
Glasner's falher, who had Alzheimer's disease, had moved into a nursing home, and her molher lived 
alone and visited him daily. The man, who represented himself to nursing-home staff as the couple's son . 
had Glasner's father sign a power of attorney form that he then used to access thelr money and transfer 
their house into his name. The fraudster also had Glasner's mother rewrite her will, naming him a 
beneficiary. "By the time we found out about lt,' Glasner gaJd, ·an of our accounts were zeroed out: 
Glasner turned her experience and that of others into a 2012 documentary, "Last Will and 
Ernbezzlemenl • 

Finding a trusted •agent' 

When used prope y, the power of attorney can ass re that a trusted person is handling your financial 
affairs. or making health-care decisions for you, en you're not mentally or physically capable of doing 

this yourself. Many lawyers include powers of attorney as part of e standard estate plan (some recommend separate documents for finandal affairs and 
health-care, while others create one document to address both). 

Estate plans usually Involve what's known as a 'durable" power of attorney These aUow the trusted ind1vidual-legaUy. the ·agenr-10 retain power or 
attorney even when the person who created the document-the "prlnclpal"-has become incapacitated. A general power of attorney expires when the 
principal has lost capacity; lhese are usually limited to a cer1a· transaction. sue as a real estate closing or lhe license-plate example above. All powers 
of attorney expire when t e principal dies. 

http://www.marketwatch.com/story/power-of-attorney-its-easily-abused-2013-03-19/print... 12/16/2013 
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It's Importan t that people create a power of attorney when they're still in fUII command of the,r faculties. If you fall to deslgnate someone to handte your 
affairs, and you become unable to take care of them yourself, then your family will likely have to go to court and establish what most slates call a 
conservatorshlp or guardlanshlp. (This holds true even for spouses; unless an account ls held In both names, one spouse won' t have access to 
another's funds Without a power of a\lorney.) Guardianship can be a cosUy and complicated process, and there's no guarantee the Judge wilt ch ose as 
your guardian the person who you wou d've picked. 

Powers or attorney should be customized to each individual's wishes and sltuaUo When crafting the document, some people might decide not to allow 
their agent to make gifts on their behalf. Others m ght decide they want to add a second agent or at least allow someone else to rev,ew the acbons or 
the first agenl Then again, ' If you get to the po nt where you need that level of review, you're probably naming the wrong person.' said Mfchael A 
Drlbl , a partner In Miami with law nrm Harper Meyer LLP. People should consult a lawyer to ensure their power or attorney wltl be accepted everywhere 
they need it to be, experts say, especially if they have property In more than one state,. as the laws governing power of altomey vary by state. 

Powers of attorney are vulnerable to abuse In part because they're not rou nely tracked by the court system. Anyone can print a template from the 
Internet and put that.In front of an older person to sign. Once a new power of attorney Is signed, that document supersedes the old power of attorney If it 
addresses the same Issues. Yet since these forms aren't tracked In a central repository, the o!d agent Isn't notified of the change. Most sta es require 
witnesses, Including a notary public, to the signing, but this intended sareguard can be ·destepped if witnesses are Inattentive or, worse, collude ·th 
the abuser. 

A mentally competent person cen revoke power of attorney at any ttme If she notices the document being abused. Yel if the principal's mental stale Is ln 
question, !lie courts are orten called on to determine whether she understood what was happening when she s!gned the power or attorney. This 
happe s d ring a ' proceed'ng to de(erm ne capad ty.' This nd or retrospective analysis of an older person with some cogni ve decline can be very 
complex. even for experts, said Dr. Gary Small. director of the division of geriatric psychiatry at the Semel Institute for Neuroscience and Human 
Behavior at UCLA, and the author or The Alzheimer's Prevention Program. 

Taking steps against abuse 

Whlle there's no fail-sale way to prevent power or attorney abuse, people can take steps to protect themselves and their loved ones. The most Important 
preventative measure ts for people to name an agent they tcust completely, experts say. Once the decls on Is made, revisit It every few years, Drib!n 
said: The famTiy member who seemed like the perfect candidate might seem less so If he is In the midst of a divorce, for example. wlth fresh flnanc1at 
woes. 

Once you've establJshed your power of attorney, or helped an older relative do so, notify the relevant financial Institutions in writing and ask them to alert 
you to any changes In the accounl Swift said. Th is serves two purposes, experts say: It can alert you to potential abuse, and It can atso ensure that your 
financial Ins tuOon will honor the document Some fi nancial institutions will only honor tnelr own power of attorney documents, generated by their 
lawyers, and state law on the Issue varies. 

People serving as agents for their parents or older relatives should watch for paten al abuse once thelr loved one has become lncapacltaled. Monitor 
bank accounts for any suspicious actlvity. You might also cons!der freezing your relatlve's credit report to make it more difficult for fraudsters to take out 
loans In his or her name, said John UJzhelmer, president of consumer education at SmartCredlt com, a credit monitoring and education firm, who 
recently froze the reports of hls as.year-old mother-ln·law for her protection. To do this, you register with each of the three credlt bureaus-Equlrax, 
TransUnlon and Experian-and pay a nominal fee . You can always go back in and "thaw" the account If your relative needs to apply for credll 

If you real ze someone has used a power of attorney to take advantage of your loved one, consider requesting a proceed mg to determine capacity in the 
local court where he or she lives, Dribin said. In some states, th is request Jegally suspends the ablnty of an agent to use the power of attorney, since the 
prln pal's mental capacity is under question. As an extra measure, send a written notice to all financial Institutions where your loved, one has 
accounts-banks, brokerage houses and Insurance firms--letllng them know that the power of attorney has been suspended. 

No one Tikes to think about becoming re liant on others. But estab!lshlng a power of aliorney. and taking steps to protect It, can lessen the burden of 
careglvlng for your loved ones down the road No ma!ler how many crossword puzzles we may do. everyone experiences some degree of cognitive 
decline as part of the natural aging process, said Michae Finke, a professor of personal financial planning at Texas Tech University. ' It may be healthier 
to plan for It than to try to prevent it.' 
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