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Juneau 
State Capitol Bldg. Rm 9 
Juneau, AK 99801-1182 
Phone (907) 465-4930 
Fax (907) 465-3834 
(800) 331-4930 

ALASKA STATE LEGISLATURE 

Senator Berta Gardner 
Senate District I 

To: Representative Bob Lynn, Chair 
House State Affairs Committee 

From: Senator Berta Gardner fl} 
Date: 4 April 2016 

Re: Hearing Request in House State Affairs 

Anchorage 
716 W. 4th Avenue 

Anchorage, AK 99501 
Phone (907) 269-0174 

Fax (907) 269-0177 

I respectfully request the House Stat~ Affairs Committee schedule Senate Bill 24, an act 
relating to the applicability of the Legislative Ethics Act to legislative interns, legislative 
volunteers, consultants, independent contractors, sole proprietorships, and other legal 
entities, for the House State Affairs Committee. 

Currently, independent contractors and consultants are defined in statute as legislative 
employees. This means the entire Ethics Code applies to them. Not only is this overkill on 
our part, but the Ethics Committee lacks the resources to enforce the Code so broadly. SB 
24 applies reasonable parts of the Ethics Code to contractors and consultants, while 
removing the unnecessary portions. There is zero fiscal note. 

You will find the following documents attached: 

• SB24 Sponsor Statement 
• SB24 Sectional Analysis 
• CS for SB24/Version E 
• SB 24 Summary of changes 
• SB24 /V.ersion W 
• SB24 Fiscal Note 
• SB24 Contracts - Recommendation by Ethics Office 
• SB24 Legislative Research Report on Subcontractor Laws in US 
• SB24 Previous Ethics Advisory Opinions 
• Applicable statutes addressed in SB 24 
• Previous meeting minutes on the bill 

If you have any questions or concerns, please don't hesitate to contact Stephen Sweet in my 
office at (907) 465-4930. 



WORLD TRADE 

RULES COMMITTEE 

AOMIN REG REVIEW 

EDUCATION COMMITTEE 

ALASKA STATE LEGISLATURE 

SENATOR BERTA GARDNER 

SENATE MINORITY LEADER 

Sponsor Statement 

WHILE IN SESSION 

STATE CAPITOL 

JUNEAU, AK 99801 
(907) 465-4930 

• 
WHILE IN ANCHORAGE 

716 W. 4THAVE 

ANCHORAGE, AK 99501 
(907) 269-0174 

S824 - "An Act relating to the applicability of the Legislative Ethics Act to 
legislative interns, legislative volunteers, consultants, independent 

contractors, sole proprietorships, and other legal entities. " 

In 2014, through the routine advisory opinion process, the Legislative 
Ethics Administrator discovered that independent contractors and 
consultants were considered legislative employees in statute and subject to 
the ethics code. SB24 seeks to remedy the issue that arose from considering 
consultants and contractors as legislative employees. 

In statute, anyone who has a contract with the legislature, or works as 
an independent consultant, must go through the full ethics training required 
for legislative employees, and they must follow the proper disclosures, 
candidate restrictions, gift requirements, etc. levied on members of the 
legislature and their staff. 

Since the statute was written, in the late 1990's, independent 
contractors and consultants have not been filing said disclosures, attending 
trainings, or adhering to any part of the ethics code outside of their contract, 
which in no way suggest or implies they have been unethical in conduct. 

Practically speaking, it's highly unlikely that the small ethics staff could 
realistically follow up on gift and financial disclosures for every contract and 
consultant to the legislature. Corporations often contract with the legislature 
as well, complicating the problem. 

SB24 takes independent contractors and consultants out of the 
legislative employee definition and applies a certain suite of reasonable and 
practicable ethics requirements to them. 

The Ethics Committee requests a fix to the problem through legislation 
and I ask for your support for this solution. 
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(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101 
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LEGAL SERVICES 

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

ST ATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329 

MEMORANDUM March 2, 2016 

SUBJECT: 

TO: 

FROM: 

Sectional summary (CSSB 24( ); Work Order No. 29-LS0148\H) 

Senator Berta Gardner 
Attn: Stephen Sweet 

Daniel C. Wayne 
Legislative Counsel 

You have requested a sectional summary of the above-described bill. 

As a preliminary matter, note that a sectional summary of a bill should not be considered 
an authoritative interpretation of the bill. The bill itself is the best statement of its 
contents. If you would like an interpretation of the bill as it may apply to a particular set 
of circumstances, please advise. 

Sec. 1. In conformity with changes to the definition of "legislative employee" in sec. 3 of 
the bill, sec. l clarifies which sections of the Legislative Ethics Act apply to legislative 
consultants, legislative independent contractors, legislative interns, and legislative 
volunteers. 

Sec. 2. Expands the circumstances under which a person who is part of a legal entity that 
contracts to provide services to the Select Committee on Legislative Ethics may ask the 
committee to exclude certain people, who are part of the same legal entity but not directly 
involved in the contract, from a provision of the Legislative Ethics Act that otherwise 
would limit or prohibit those certain people from participating in or supporting a political 
campaign. 

Sec. 3. Amends the definition of "legislative employee" in the Legislative Ethics Act. 

DCW:lem 
16-207.lem 



ALASKA STATE LEGISLATURE 
Juneau 
State Capitol Bldg. Rm 9 
Juneau, AK 99801-1182 
Phone(907)465-4930 
Fax(907)465-3834 
(800) 331-4930 

Anchorage 
716 W. 4t h Avenue 

Anchorage, AK 99501 
Phone (907)269-0174 

Fax (907) 269-0177 

Senator Berta Gardner 
Senate District I 

To: Representative Bob Lynn 
House State Affairs, Chair 

From: Senator Berta Gardner 

Date: 4 April 2016 

Re: Summary of Changes Between SB 24 Version Wand Version E 

A summary of changes between the first and second versions is as follows: 

• In Version W, page 2, line 15 and 16, the language "public member of the committee, a staff 
member of the committee, and a" was deleted. This is because it was redundant language to 
existing law. 

• Language was rephrased on page 1 to make it more succinct. Instead of reading "A 
legislative intern or legislative volunteer is a legislative employee for purposes of 
compliance with ... " it now reads, "A legislative intern or volunteer shall comply with ... " 

If you have any questions or concerns, please don't hesitate to contact Stephen Sweet in my 
office at (907) 465-4930. 



Fiscal Note 
State of Alaska 

2016 Legislative Session 

Identifier: SB24-LEG-COU-02-19-16 

Title: LEGIS. ETHICS ACT: CONTRACTORS,INTERNS 

Sponsor: GARDNER 

Requester: Senate Judiciary 

Expenditures/Revenues 
. ·-·-· . ... ·--···- -- ··-· ···-·--- ·····-··-·· __ ,. ____ ., .. ._, ···-- .. ._ .. __ --·-·· · 

Included in 
FY2017 Governor's 

Bill Version: 

Fiscal Note Number: 

(S) Publish Date: 

Department: 

Appropriation: 

Allocation: 

0MB Component Number: 0 
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Appropriation FY2017 Out-Year Cost Estimates 

OPERA TING EXPENDITURES 
Personal Services 
Travel 
Services 
Commodities 
Capital Outlay 
Grants & Benefits 
Miscellaneous 
Total Operating 

Fund Source (Operating Only) 

I~~~~ I 
Positions 
Full-time 
Part-time 
Temporary 

!Change in Revenues 

Requested 
FY 2017 

0.0 

o.oJ 

Request 
FY 2017 FY 2018 FY 2019 FY 2020 FY 2021 FY 2022 

0.0 0.0 0.0 0.0 0.0 0.0 

o.oJ o.oJ o.oJ o.oJ o.oi o.oJ 

Estimated SUPPLEMENTAL (FY2016) cost: 0.0 (separate supplemental appropriation required) 
(discuss reasons and fund source(s) in analysis section) 

Estimated CAPITAL (FY2017) cost: 0.0 (separate capital appropriation required) 
(discuss reasons and fund source(s) in analysis section) 

ASSOCIATED REGULATIONS 
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? 
If yes, by what date are the regulations to be adopted, amended or repealed? 

Whythis fiscal note differs from previous version: 
[ Initial Version. One page. Zero note. 

Prepared By: Jessica Geary, Finance Manager Phone: 
Division: Legislative Affairs Agency Date: 
Approved By: Pam Varni, Executive Director Date: 
Agency: Legislative Affairs Agency 

Printed 3/1/2016 Page 1 of 1 

(907)465-6626 
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02/19/2016 
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ALASKA STATE LEGISLATURE 
Juneau 
State Capito l Bldg. Rm 9 
Juneau, AK 99801-1182 
Phone{907)465-4930 
Fax (907)465-3834 
{800) 331-4930 

Anchorage 
716 W. 4th Avenue 

Anchorage, AK 99501 
Phone{907}269-0174 

Fax (907) 269-0177 

Senator Berta Gardner 
Senate District I 

To: Representative Bob Lynn 
House State Affairs, Chair 

From: Senator Berta Gardner 

Date: 4 April 2016 

Re: Callers regarding SB 24 

There are five possible callers who would be able to take part in a hearing on SB 24, if you 
wish for them to be on the line. They are awaiting confirmation on when the hearing will be 
held before being able to commit to being on the line. However, they are each supportive of 
the bill and would be willing to be on the line to answer questions on the legislation. 

• Jerry Anderson, current Administrator of the Ethics Committee. 
• Joyce Anderson, previous Administrator of the Ethics Committee. 
• Dan Wayne, of Legislative Legal, who wrote the language of the bill. 
• Gary Turner, Public Member of the Ethics Committee 
• Conner Thomas, current Chair of the Ethics Committee 

If you have any questions or concerns, please don't hesitate to contact Stephen Sweet in my 
office at (907) 465-4930. 



ALASKA LEGISLATIVE ETHICS ACT -- AS 24.60 

Article 1. Purpose and Applicability 
010. Legislative Findings and Purpose 
020. Applicability; relationship to common law and other laws 

Article 2. Standards of Conduct 

Interns/Volunteers 

030. Prohibitions related to conflicts of interest and unethical conduct Yes 
031. Restrictions on fundraising Yes 
033. Restrictions on employee candidacies Yes 
035. Protection of whistle blowers Yes 
037. Open meetings guidelines Yes 
039. Discrimination prohibited Yes 
040. Contracts or leases 
050. State programs and loans 
060. Confidential information Yes 
070. Disclosure of close economic associations 
075. Compassionate gift exemption 
080. Gifts Yes 
085. Restrictions on earned income and honoraria 
090. Nepotism 
100. Representation 
105. Deadlines for filing disclosures 
112. Applicability to legislative interns and volunteers 
115. Disclosure required of a legislator, legislative employee, or public 

member of the committee after final day of service 

Article 3. Legislative Ethics Committee; Opinions; Complaints 
130. Select Committee on Legislative Ethics 
131. Alternate members 
134. Prohibited conduct by public members and committee employees and 

contractors 
140. Authority of the committee and its subcommittees 
150. Duties of the committee 
155. Legislative ethics course 
158. Advice by staff Yes 
160. Advisory opinions Yes 
165. Use of information submitted with request for advice Yes 
170. Proceedings before the committee; limitations Yes 
174. Recommendations to legislature where violator is a legislator 
176. Recommendations where violator is a legislative employee Yes 
178. Sanctions recommended by committee Yes 

Article 4. Required Annual Financial Disclosure 
200. Financial disclosure by legislators, public members of the committee, 

and legislative directors 
210. Deadlines for filing of disclosure statements 
220. Administration of AS 24.60.200 - 24.60.260 
230. Statements as public records 
240. Civil penalty for late filing 
250. Effect of failure to file 
255. Administrative complaints 
260. Prohibited conduct relating to disclosures; penalties 

Article 5. Miscellaneous and General Provisions 
970. Actions by the attorney general 
980. Cooperation by state agencies 
990. Definitions 
995. Short title 



LEGISLATIVE RESEARCH SERVICES 
~State Legislature 
Division of Legal and Research Services 
State CaplMJuneau. AK 99801 

TO: Joyce Anderson, Administrator 
FROM: Susan Haymes, Legislative Analyst 
DATE: April 28, 2014 

Research Brief 

RE: Consultants and Independent Contractors Subject to State Ethics Laws 

LRS Report 14.298 

(907) 465-3991 phone 
(907) 465-3908 fax 

research@legisstlltJl.alc.us 

You asked about IOW$ governing ethics compliance and training for consultants and Independent 
contractol5. Spedfica/ly, you wished to know if consultants and contractors are considered pubUc 
employees and subject to state ethics laws or if they are subject to ethics compliance through 
at/ferent laws. Yau asked for examples from Z5 state governmental bodies. 

State ethics laws seek to prevent conflict between private Interests and public duties, foster integrity in public service, and 
promote the public's trust and confidence in that service by placing restrictions on what state employees and officials may do 

- - - ontne Job,after nours, and.after leaving public service. Typlcally, ethics laws indude provisions for aaivities related to conflict 
of interests, gifts, use of confidential information, financial disclosure, and post-employment. Most states have an ethics 
commission or board that administers and enforces state ethics laws. 1 The commissions may have Jurisdiction over public 
officials and employees from more than one branch of government-for example, legislators, legislative employees, executive 
branch officials, state employees, candidates, judicial officials, local officials, lobbyists, and contractors. Thus, not all provisions 
of an ethics law may necessarily apply to all public officers and employees, and some apply primarily to the Interaction of 
private individuals and entities with public officers. In addition to a States Ethics Act, some states also require each state 
department to develop a code of conduct for employees. For example, state procurement offices often Include codes of 
conduct In contracts with vendors. 

Each state's law defines terms such as public employee, state employee, public officer, and public official to indicate who Is 
covered under the various ethics provisions. For example, most states require some form of personal financial disclosure for 
public officers, Including candidates, elected public officials, and certain appointed public officers, but generally not for most 
public or state employees. 

With regard to consultants and independent contractors, we researched ethics laws and advisory opinions from 25 states, 
spoke with ethics staff from numerous states, and requested relevant information from the National Conference of State 
Legislatures (NCSL). 2 For the purposes of this report, we focus primarily on whether contractors and consultants are subject 
to state ethics laws governing public employees and officials. However, we also include examples from states that have 
enacted ethics codes specifically for contractors or vendors. For example, in Georgia, contractors are not considered public 
employees and are thus not subject to the State Ethics Act, but are subject to a Vendor Disclosure Law. In Pennsylvania, 
contractors are not public employees but are subject to Contractor Integrity Provisions, which cite sections in the Public 
Officials and Ethics Act. 

1 States that do not have an ethics commission Include Arizona, Idaho, New Mexico, North Dakota, South Dakota, Vermont, Virginia, and 
Wyoming. 

1 As you know, state and local governments offer contracts for many goods and services, Most contracts a re awa rded through a process of 
competitive bidding. Two common exceptions to competitive bidding are for professional services and sole sources. Competitive bidding is usually 
not required for professional services that generally Involve specialized expertise, use of professional Judgment, or a high degree of creativity In the 
performance of the contract. 

0 



Some states, such as Iowa, specifically exclude contractors In its definition of state employees. Other states-such as 
California, Hawaii, Idaho, Indiana, Louisiana, Massachusetts, and North Carolina-specifically include contractors or 
consultants in definitions of state or public employees. Most of these states do not consider all contractors subject to ethics 
laws, but only those contractors who are performing a governmental function, such as providing specialized expertise to help 
define policies or draft laws. In other cases, whether a person is defined as an independent contractor or public employee 
often-depends upon the specific circumstances of the contract. For example, some states, such as Illinois and Nevada, 
consider consultants or contractors who are under the direction of or subject to the control of a state official to be subject to 
the state Ethics Act. In 17 of the 25 states, consultants and independent contractors are subject to the state ethics law in 
some fashion. 

In the following pages we describe ethics laws from each of the 25 states whose laws we reviewed and how they relate to 
independent contractors and consultants (emphasis added).3 This, of course, Is not a definitive account of all ethics laws that 
may exist in these states that impact contractors or consultants. We also provide a summary of the information we found in 
the attached table. When contractors and consultants are subject to state ethics law, we indicate whether they are subject to 
conflict of interest provisions, gift restrictions, or financial disclosure provisions. We also indicate whether ethics training is 
required for contractors. 

Alabama 

The Alabama Ethics Commission administers and enforces the state's ethics law, which apply to the executive and legislative 
branches of government, as well as to local government officials.4 The definition of public employee is as fo llows: 

Any person employed at the state, county, or municipal level of government or their 
instrumentalities, including governmental corporations and authorities, but excluding employees of 
hospitals or other health care corporations including contract employees of those hospitals or other 
health care corporations, who Is paid in whole or In part from state, county or municipal funds. For 
purposes of this chapter, a public employee does not Include a person employed on a part-time 
basis whose employment Is limited to providing professional services other than lobbying, the 

• • 5 
compensation for which constitutes less than SO percent of the part-time employee's income. 

According to Hugh Evans, General Counsel for the Alabama Ethics Commission, generally, a contractor or consultant who 
works 40 hours a week for a single entity ls considered a public employee. 6 However, he noted that such determinations are 
fact-speclflc and may vary depending on the circumstances. The Commission offers ethics training for all public employees. 
However; ethics training is only mandatory for lobbyists, legislators, and public officials and pubffc employees who are 
required to file a statement of economic interests (Code of Ala. § 36-25-14).7 The Alabama Ethics Law prohibits public 
employees from using an official position for personal gain or accepting gifts from lobbyists. Any person who enters a 

3 The 25 states are Alabama, California, Connecticut, Delaware, Florida, Georgia, Hawaii, Idaho, llllnols, Indiana, Iowa, Louisiana, 
Massachusetts, Michigan, Nevada, New Jersey, New Yori<, North Carolina, Ohio, Oregon, Pennsylvania, Rhode Island, Texas, Washington, and West 
Virginia. 

• More Information on the Alabama Ethics Commission and the Alabama Ethics Law can be accessed at 
http://ethlcs.alabama.gov/default2.aspx. 

'Code of Ala. § 36·25-1(26). 

•Mr. Evans can be reached at 334.242.3747. 

7 All elected public offices, candidates, members of the Alabama Ethics Committee, public employees whose base pay Is at least $75,000 
annually, and fire chiefs, amo~ others, are required to file a statement of economic interests. 
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contract with the State of Alabama or any county or municipality in an amount exceeding $7,500 must report to the 

commission the names of any adult child, parent, spouse, brother, or sister who is a public official or public employee (Code of 

Ala. § 36-25-16). 

California 

The California Fair Political Practices Commission (FPPC) administers and enforces the Political Reform Act, which sets ethics 

rules for state and local government officials, Including rules regulating conflict of interest, gifts, and post-government 
employment (cal Gov Code Title 9). The FPPC also regulates campaign financing and spending and lobbyist registration and 

reporting.8 

The Political Reform Act defines agency official as any member, officer, employee or consultant of any state agency who as 

"part of his official responsibilities participates In any administrative action In other than a purely clerical, secretarial or 

ministerial capacity."9 Similarly, legislative official means any employee or consultant of the Legislature whose duties are not 
solely secretarial, clerical, or manual (Cal Gov Code§ 82038). The FPPC has determined that these definitions do not include 

every consultant retained by state agencies and the Legislature, but are Instead limited "to those persons who participate in 

governmental decisions, and who may be influenced Improperly by the actions of lobbyists and their employers.''10 

In Morrissey, Advisory Opinion No. 75-120, the FPPC faced the question of whether the term "consultant" refers only to an 

employee of the State having that job title, or whether It also Includes a person who provides consultation services to the 
Legislature or a state agency under lndependl;!nt contract. The FPPC determined that a consultant who furnishes 

information, advice, recommendation, or counsel to an agency or the Legislature, but who functions independently of the 
agency and does not possess authority with respect to any government decisions, Is not an agency official or a legislative 

official. 

Under the Political Reform Act all public agencies are required to adopt a conflict-of-interest code. The code must, among 
other things, designate positions required to file Statements of Economic Interests and assign dfsclosure categories specifying 

the types of interests to be reported. In September 2011, the FPPC adopted Form 805 for agencies to document filing 

requirements for persons serving as consultants who make or participate In governmental ctecisions. We include a copy of 

fo.rm 805 J~s ~ttash.!!lent ~- _ _ _ _ • 

california law requires sta~e officials to complete an ethics training course within six months of hire and every two years 

thereafter. The Office of the California Attorney General provides ethics training for state and local officials. 

Connecticut 

The Connecticut Office of State Ethics {Office) is charged with administering ethics laws and providing education, guidance and 

advice to state employees, public officials, lobbyists, and legislators.11 The Code of Ethics for Public Officials applies to public 

officials and state employees (Conn. Gen. Stat. Title 1, Ch. 10). Just one provision of the Ethics Code applies to consultants or 

independent contractors. This provision (Conn. Gen. Stat.§ 1-86e) prohibits a consultant's use of confidential information, 

1 More lnformati~n on the FPPC can be accessed at http://www.fppc.ca.gov/. 

• Cal Gov Code § 82004. 

10 Opinion Re: Morrissey, No. 75-120, August 3, 1976. We Include the opinion as Attachment A. 

11 More Information on the Connecticut Office of State Ethics and state ethics laws can be accessed at 
http://www.et.gov/ethlcs/slte/default.asp. 
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the acceptance of other state contracts which would impair his or her independent Judgment, or the acceptance or giving of 
anything of value that influences the consultant's actions. We Identified several advisory opinions, which we indude as 
Attachment C that provide interpretations of§ 1-86e. For example, Advisory Opinion 1997-22 found that when consultants 
or Independent contractors are faced with decisions involving their or their families' financial Interest, they must notify the 
contracting state agency to approve or disapprove of the action. Advisory Opinion 1999-14 notes that "the application of§ 1-
~6e to independent contractors and consultants Is not Intended to interfere with their business, but rather to prevent a 
private entity from using state money to, for example, hire immediate family members without appropriate oversight." 

In Connecticut, ethics training Is mandatory for public officials, which include state-wide elected officers, legislators, and 
Governor's appointees, among others (Conn. Gen. Stat. § 1-Slc). The Office of State Ethics also offers in-person and on line 
ethics training for state employees, lobbyists, state contractors, and other interested groups. In addition, each state agency 
has its own ethics policy which may be more restrictive than the Office of State Ethics. For example, the State Contracting 
Standards Board requires state employees involved in procurement and certain prequallfied state contractors and 
"substantial subcontractors" to take the ethics training course (Conn. Gen. Stat. § 4e-4[h][2)). 

Delaware 

The Delaware Public integrity ~!'"mission administers and implements the State Employees', Officers and Officials' Code of 
Conduct for the executive branch, financial disclosure laws for the executive, judicial, and legfslative branches, and lobbyists' 
registration and expense reporting laws (29 Del. C. § SB). According to the Commission's Legal Counsel, Deborah Moreau, the 
definition of state employee or state officer does not include Independent contractors or consultants, and therefore they are 
not subject to the ethics law {29 Del. C. § 5804).12 

Florida 

The Florida Commission on Ethics administers the Code of Ethics for Public Officers and Employees, which applies to publfc 
officers, employees, candidates, lobbyists, and others In Florida state and local government, with the exception of Judges (Fla. 
Stat. § 112.311, et seq.). The Commission on Ethics has issued several opinions on the status of consultants and contractors 
under ethics laws. Generally, the commission has found that Independent contractors are not salaried employees and, 

!_her_!!f(2reJ..~r~ nq_t s_on~d~res! p~bBc !n:1PPY! es_ or officers and are outside the purvi~w_of_ ~t~_et~i'=! lay.,s.1~ The !'P!ni~ns 
distinguish between an employee and independent contractor based on two main factors: whether the contractor has an 
independent business or occupation, and whether the contractor is subject to the control of the employer as to manner or 
detail of the performance of the contracted work. 14 

Georgia 

The Georgia Government Transparency and Campaign Finance Commission administers and enforces the Transparency and 
Campaign Finance Act, which applies to the executive, legislative, and judicial branches of government {O.C.G.A. 21-5-1 et 
seq.). According to Holly La Berge, Executive Secretary, while contractors and consultants are not public employees and 

1.1 Ms. Moreau can be reached at 302.739.2399. 

u We Include advisory opinions, CEO 74-6, CEO 77-132, and CEO 14-05 as Attachment D. 

14 The opinions cite Am. Jur. 2d Independent Contractors s. 1, 1968, which defines an Independent contractor as "One who, In exercising an 
Independent employment, contracts to do certain work according to his own methods, without being subject to t he control of his employer as to 
manner or deQII of performance of the contracted work: 
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subject to the ethics act, they are subject to the Vendor Disclosure Law, which is also administered by the Commission. A 
vendor is any person who sells to or contracts with any state agency for the provision of any goods or services. 15 

The vendor disclosure law requires the following: 

HawaH 

Any vendor who, either directly or through another person, makes a gift or gifts to one or more 
public employees exceeding in the aggregate $250.00 in value during any calendar year shall file a 
disclosure report with the commission in the form specified by the commission listing the amount 
and date of receipt, the name and malling address of any vendor making the gift, and the name, 
address, and position of each public employee receiving such a gift.16 

The Hawaii State Ethics Commission administers the State Ethics Code (HRS§ 84) and the Lobbyists Law (HRS§ 97). The State 
Ethics Code governs elected officers and publlc employees of the State. Under the Ethics Code, employee means 

any nominated, appointed, or elected officer or employee of the State, including members of 
boards,<ommlssions, and committees, and employees under contract to the State or of the 
constitutional convention, but excluding legislators, delegates to the constitutional convention, 
justices and judges.17 

The Ethics commission has interpreted this definition to mean that a state employee may be someone hired under contract to 
the State; however, not all contractors or consultants are necessarily employees of the State. The Commission has addressed 
this Issue on a case-by-case basis. For example, in Advisory Opinion No. 89-2, the Ethics Commission determined that an 
attorney who had contracted with a state board to review and revise its regulations was not an employee and therefore not 
subject to the Ethics Code.18 In its decision, the Commission considered the substance and terms of the contract as well as the 
person's actual working relationship with the agency. The Commission noted the attorney was engaged In a business, she 
was required to provide her own facilities, supplies, and support staff, and the length of time of her contract was 40 hours 
over a three-month period. All of these factors indicated the attorney was an independent contractor and not an employee. 

Contrfctors and· consultants-who are cc5nsiderea to be employees are subje-ct to the 1:tfiics Cocle, which prohibits legisla"tors • 
and employees from accepting gifts that are intended to reward or influence the legislator or employee (HRS § 84-11). They 
are also required to file a gifts disclosure statement each year under certain conditions (HRS§ 84-11.5) and are subject to 
conflict of interest rules (HRS§ 84-14). 

Hawaii requires mandatory ethics training for legislators, members of the board of education, trustees of the offices of 
Hawaiian affairs, the governor, the lieutenant governor, and executive department heads and deputies, but not to any other 
officer or employee of the State (HRS§ 84-41). 

15 Ms. La Berge notes that other Georgia state agencies may have ethics rules regarding contractors and consultants. Ms. LaBerge can be 
reached at 404.463.1980. 

15 O.C.G.A. 45-l -6G. More Information an the vendor disclosure law Is available at http://ethlcs.ga.gov/jller-ln/ormatlon~ndor-gl/t­
dlsclasurrs/. 

17 HRS§ 84-3. 

u We Include a copy of Opinion No. 89-2 as Attachment E. 
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Idaho 

While Idaho.does not have an independent ethics commission or board, the Office of the Attorney General provides external 

oversight on ethics issues. Three primary statutes govern ethics in Idaho government: the Bribery and Corrupt Influence Act 

(Idaho Code§ 18-1351, et seq.), the Prohibition against Contracts with Officers Act, and the Ethics in Government Act {Idaho 

Code§ 59-7). The Bribery and Corrupt Influence Act regulates the conduct of public servants In potential problem areas, 

induding conflicts of interest and nepotism. Unless otherwise stated, the Bribery Act applies to all public servants, defined as 

follows: 

any officer or employee of government, including legislators and judges, and any person 

participating as Juror, advisor, consultant or otherwise, In performing a governmental function, 
but the term does not include witnesses.19 

The Ethics in Government Act applies to all public offtclals. An employed _public official is defined as follows: 

any person holding public office of a government entity by virtue of employment, or a person 
employed by a governmental entity on a consultative basis. 20 

As is the case In California, consultants who perform a governmental function are subject to Idaho's ethics laws. 

llllnois 

The Illinois State Officials and Ethics Act applies to the executive and legislative branches of government (5 ILSC 430/1, et 
seq.).21 The llllnois Executive Ethics Commission enforces the Ethics Act for all employees of the Executive Branch of state 

government The Office of the Legislative Inspector General enforces the Ethics Act for members of the General Assembly 

and state employees who are employed by a legislative member, the Senate Operations Committee, or the Joint Committee 

on Legislative Support Services. 

Under the Ethics Act, an employee means - - ··- ..... .... --

any person employed full-time, part-time, or pursuant to a contract and whose employment 
duties are subject to the direction and control of an employer with regard to the material details 
of how the work Is to be performed or (Ii) any appointed or elected commissioner, trustee, 

director, or board member of a board of a State agency, including any retirement system or 

investment board subject to the Illinois Pension Code or (iii) any other appointee.22 

Similar to practices of other states, the consultant's or contractor's status as an employee or independent contractor depends 

on the working relationship with the state agency. The Ethics Act prohibits State employees, legislators and officers from 

soliciting or accepting gifts, with certain exceptions (5 ILCS 430/10), and from engaging in prohibited political activities during 

u Idaho Code § 59-7. 

20 Idaho Code§ 59-703(10)(d). 

21 The llllnols State Officials and Employees Ethics Act can be accessed at 
http://www.llga.gov/leg/slatlon/lla/llcs3.osp?Chapter/D=2&ActfD.,2S29. 

21 5 ILCS 430/1-5. 
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working hours (5 ILCS 430/5-15}. All State of Illinois employees, including full-time, part-time, and contracted employees and 
appointees are required to complete annual ethics trainings (S ILCS 430/5-10).23 

Indiana 

The Indiana Office of Inspector General investigates criminal and ethics violations by state employees, writes the Indiana Code 
of Ethics, staffs the State Ethics Commission, and educates and advises state workers on the Code of Ethics {42 IAC 1-5-1, et 
seq.}. In addition to state officers and employees, the Indiana Code of Ethics applies to contractors and consultants. For 
purposes of the Ethics Act, an employee means 

an individual who ls employed by an agency on a full-time, a part-time, a temporary, an 
intermittent, or an hourly basis. The term includes an individual who contracts ~Ith an agency for 

personal services. 24 

Under the section of the Ethics Code providing for ethics training, contractors are specifically included as follows: 

All state officers, employees, and special state appointees shall be properly trained in the code of 
-ethics as described in this article. All persons who have a business relationship with a state agency 
are obligated to abide by the code of ethics.25 

All contractors and consultants are required to take the Contractor and Executive Branch Lobbyist Ethics Training course. 26 

The Indiana Ethics Code, with certain exceptions, prohibits state employees from accepting or soliciting gifts, divulging 
confidential information, and engaging in bribery and conflict of interest activities, and also restricts certain post-employment 
activities. 

Iowa 

The Iowa Gover11_ment Ethics and LobbyJng Act governs the executive and legisla~ive branches of government (Iowa Code§ 
68B). The Iowa Ethics and Campaign Disclosure Board administers the E~hics Act for executive branch officials, employees, 

• ca~didates for ~tewide office, and ~xecutive branch lobbyists. The conduct of members and persons connected-with the­
General Assembly Is regulated by the standing Ethics Committees in each house, which in addition to the Ethics Act have 
adopted their own ethics rules. 

Iowa law specifically excludes contractors from the definition of state employee as follows: 

A person who Is not an official and is a paid employee of the state of Iowa and does not include an 
Independent contractor, an employee of the judicial branch who is not iln employee of the office of 
attorney general, an employee of the general assembly, an employee of a political subdivision of 

23 More Information on Illinois ethics training can be accessed at https://www2.llllnols.guv/eec/Pa~s/faq.asp11. 

14 IC 4-2·&-1(9). Indiana leglslators are governed by the Indiana Code of Leglslatlve Ethics, which Is enforced by the House ethics committee 
and Senate ethics committees (IC 2-2.1-3, IC 2-7-2, and IC 35-44). 

25 42 IAC 1-4-l(a). The Indiana Department of Administration provides a step-by-step registration process for vendors and contractors that do 
business with the State. Step 3 of this process ls a review of the Ethics Code, which prohibits certain actions for #state employees and contractors.# 
More information can be accessed at http://www.ln.gov/ldaa/2355.htm. 

26 The lndlana Contractor and Executive Branch Lobbyist Training course can be accessed at http://www.ln.gov/lg/2689.htm. 
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the state, or an employee of any agricultural commodity promotional board, if the board is subject 

to a producer referendum.27 

Local employee means a person emproyed by a political subdivision of this state and does not include an Independent 
contractor (Iowa Code § 68B.2[14]). Legislative employee means "a permanent full-time employee of the general assembly 

but does not include members of the general assembly'' (Iowa Code§ 68B.2(12]). Public employees mean state employees, 

legislative employees, and local employees (Iowa Code § 688.2(201). As specifically stated, independent contractor or 

consultants are not subject to the Iowa Ethics Act. 

Louisiana 

The Louisiana Ethics Administration Program administers the Code of Governmental Ethics for all state and local public 

employees, appointed members of boards and commissions, and elected officials other than judges (La R.S. 42:1101 et seq.) 

The Ethics Code defines a public employee as follows: 

Anyone, whether compensated or not, who is (a) an officer or official of a governmental entity 

who Is not filling an elective office; (b) appointed by an elected official to a position to serve the 

government-or government agency, when the elected official was acting In his official capacity; (c) 

engaged in the perfonnance of a govemmental function; or (d) is under the supervision or 

authority of an elected official or another governmental employee.28 

In Opinion No. 93-266, the Commission on Ethics was faced with the question of whether an attorney who provided legal 

services to a public entity under a contract was a public employee and subject to the Code of Governmental Ethics. The 

attorney contended that he was an independent contractor and subject only to the Rule of Professional Conduct for 

attorneys. The Commission, citing two judicial decisions on this Issue, determined the attorney was a public employee and 

subject to the ethics code because 

1) Private practicing attorn~ys who accept compensation for rendering legal services to 

governmental entities are engaged in the performance of a governmental function and, 

acc ordingly, become pul:ilic employees as that term is defined at 'Section i102(1s) ofthe 

Code and, 

2) That such attorneys are subject not only to the Rules of Professional Conduct but, also, to 

the prohibitions contained in part two of the Code of Governmental Ethfcs.29 

Specifically, the attorney and members and employees of his law firm were prohibited from accepting compensation for 

services from entitles that have a business, contractual, or financial interest in the public entity for which he Is under contract 
(La R.S. 42:1111C[21[d]). The ethics code prohibits public employees from accepting gifts, with certain exceptions, and 

subjects public employees to conflict of interest laws and certain post-employment restrictions. 

27 Iowa Code § 688.2(2S). 

21 La R.S. 42:1102. 

,. We lndude EC Opinion 93-266 as Attachment F. The two decisions are Midboe v. Commission on Ethics for Public Employet!s, 646 So. 2d 3Sl 
(Louisiana 1994); and Lou/slanr, lnsuranct! Guaranty Association v. Commission on Ethics far Public Emp/oyet!s, 656 So. 2d 670 (Louisiana 1995). 
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Public servant includes public employees and elected officials. Beginning January 1, 2012, each public servant shall receive a 

minimum of one hour of education and training on the Code of Ethics during each year of his or her public employment or 

term of office (La. R.S. 42:1170). 

Massachusetts 

The State Ethics Commission is a non-partisan, independent state agency, which oversees the administration and 

enforcement of the conflict of interest (ALM GL ch. 268A) and financial disclosure (ALM GL ch. 268B) laws.30 The conflict of 

Interest law sets standards of conduct for all state, county, and municipal employees and officials. The financial disclosure 

law requires public officials, political candidates, and state county officials in designated policy-making positions to file an 

annual statement of their financial interests and private business associations. In 2009, lawmakers established mandatory 

conflict of interest education and training requirements for all public employees. Specifically, each year all public employees 

must receive, and acknowledge in writing, a copy of the summary of the law. Every two years, all public employees must 

complete a conflict of Interest onlfne training program. 

With respect to the conflict of interest law, the definitions of state, county and municipal employees are very broad. The 

definltfons·are not limited to paid full-time public employees, but apply to persons who are paid or unpaid, volunteers, part­

time employees, seasonal empl~yees, "special employees" and Individuals working under a contract.31 For exa_mple, the 

definition of state employee is as follows: 

a person performing services for or holding an office, position, employment, or membership in a 

state agency, whether by election, appointment, contract of hire or engagement, whether serving 

with or without compensation, on a full, regular, part-time, Intermittent or consultant basis, 
Including members of the general court and executive council. 

Not all contractors or consultants are subject to conflict of interest laws or the required training. Fo·r example, the employees 

of a firm that delivers art supplies to school departments are not public employees, and are not subject to the mandatory 

education and training requirements. Neither are the employees of a bank that provides financial services to various 

municipalities. However, If a public agency expressly or Impliedly contracts for the personal services of a particular individual 

employed by a private firm, then the particular employee may be considered a pub)ic employee for purposes of the conflict of 

interest law,_For example, if.a public ageocy.hires a real estate consulting firm to prOYlde development servjces, and the 

contract specifies t~at a particular partner will provide those services, then the partner is a public employee. By contrast, if a 

school department contracts with a school bus company to drive Its students and the company can assign any of its drivers to 

do that work, the drivers are not public employees for conflict of interest law purposes. Jn short, employees of consulting 

firms who provide specialized services, such as legal, design, or architectural services, are more likely to be considered public 

employees than are employees of firms that provide goods or non-speclalized services agencies.32 

Because consultants may be considered state employees, the Massachusetts Ethics Commission issued Advisory Opinion 06-

01, which explains how the conflict of Interest law applies to consultants and attorneys who personally perform services for 

state, county, and municipal govemment.33 According to the advisory opinion, a consultant who becomes a public employee 

' 0 Massachusetts ethics laws can be accessed at http://www.mass.gov/ethlcs/laws-and-regulatlans-/. 

n "Speclar public employees Include those who hold positions for which no compensation Is provided and whom the relevant public entity 
has classified as special employees because their positions allow them to hold other jobs during normal working hours or because they work a 
limited number of hours for the public entity. Special public employees are subject to certain less restrictive prohibitions. 

32 More Information on vendors and contractors can be accessed at http://www.mass.gov/tthlcs/educatlon-and-tralnlng-resources/faqs.html. 

3' We lndude the advisory opinion as Attachment G. 
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is subject to all of the restrictions of the conflict of interest law concerning bribes, gifts and gratuities, self-dealing and 

nepotism, standards of conduct, and certain post-employment restrictions. A partner of such a public employee may also be 

subject to restrictions. 34 

We also include as Attachment H, a 1982 ethics opinion, EC-COl-82-153, that addresses the status of an attorney employed 

part-time as a consultant by a Legislative House committee. The consultant wished to also represent a private organization 

by drafting enabling legislation and providing advice during the legislative session. The opinion found that as a part-time 

employee he was considered a "5Pecial" state employee and therefore, subject to certain less restrictive prohibitions under 

the law (ALM GL ch. 268A § 4). Nonetheless, the consultant was advised to, among other things, refrain from representing 

the organization or other private clients in any proceedings which Involve parties with whom he dealt in his official legislative 

capacity. 

Michigan 

The Michigan State Board of Ethics administers the State Ethics Act for executive branch employees and public officers only 
(MCL § 15.341, et. seq.). According to staff at the State Board of Ethics, the law applies to classified and non-classified 

employees and does not include Independent contractors or consultants.35 

Nevada 

In Nevada, public officers and public employees are governed by a Code of Ethical Standards that Is intended to prevent abuse 
of public office by prohibiting situations in which conflicts of Interest may arise (NRS 281A). The Nevada Commission on Ethics 

administers the Ethics Code.for executive and legislative branch employees and officials. Among other things, the Code of 

Ethical Standards prohibits public officers and employees from accepting gifts, contracting with government entities, 

accepting private compensation for public duties, using confidential information for personal gain, and engaging in self­

dealing (NRS 281A.400). 

A public officer means a person who Is elected or appointed to a position established by the Nevada Constitution or state or 

local laws and who exercises discretion over the formulation of public policy, the expenditure of public funds, and the 

administration of laws and rules (NRS 281A.160). A public employee means a person who performs duties under the direction 

of a ~public officer for ~ompensation paid by the State or a political subdivision (NRS 281A.i5D). 

Depending on the terms of the contract, a consultant or contractor could be considered a public employee and subject to 

state ethics laws. Such a determination is made by the Commission on a case by case basis. The main Issue Is whether the 

consultant Is working under the direction of a public officer. For example, in Advisory Opinion No. 12-42C, the Commission 

determined a principal of a local school district who was employed under a contract was not a public employee but an 

independent contractor and therefore the Commission did not have Jurisdiction. The Commission found the principal did not 

perform his public duties under the direction or control of any person. Rather his duties were controlled by the terms of his 

contract and he undertook those responsibilities independent of any supervision or direction.36 

34 These restrictions do not apply to the consultant's employees or associates with whom he ls not in partnership. 

35The Michigan State Board of Ethics can be reached at 517.373.3644. 

31 We lndude Advisory Opinion No. 12-42C as Attachment I. 
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New Jersey 

The New Jersey Conflicts of Interest Law governs the conduct of all officers and employees In the executive and legislative 

branches of state government, including compensated and uncompensated, part-time and full-time, classified and 

unclassified personnel (NJ. Stat 52:13D-12}. The New Jersey State Ethics Commission administers and enforces the Conflict 

of Interest ~w for the executive branch while the Joint Legislative Committee on Ethical Standards administers and enforces 

for the legislative branch. Ethics training Is mandatory for state employees and special state officers. 

According to the Ethics Commission, the Conflicts Law does not directly govern the conduct of independent contractors hired 

by the state.37 However, independent contractors may be governed by Executive Order (EO) No.189, which requlr~s state 

agencies to adopt standards for persons providing goods and services to or performing contracts for the state. Among other 

things, EO 189 requires individuals who seek to submit a bid or negotiate for a state contract to certify they have read the 

Plain Language Guide to Ethical Business Conduct. Consistent with the Conflicts of Interest Law, the Guide to Ethical Business 

prohibits independent contractors from 

• Profiting from a conflict of interest on the·part of State employee, 

• Providing gifts to State employee, 

·• · Making illegal campaign contributions, and 

• Profiting from confidential information. 38 

Similar to other states, ethics codes adopted by specific State agencies may contain provisions applicable to independent 

contractors hired by that agency. 

NewYork 

In 2011, the New York State Legislature passed comprehensive ethics legislation known as the Public Integrity Reform Act 

(PIRAJ. The PIRA established an independent agency, the New York State Joint Commission on Public Ethics to oversee both 

the Executive and Legislative Branches. 39 Public Officers Law §73 governs business.or professional activities by state of{icers 

• ang emp!.9y~$. ind PyplLc Qffi~er1 ~w_§I4 [Ji the Code of Ethics. Legislatiye employee Jn~ans any officer or employe~ of·!he. 

legislature, but does not include members of the legislature. State officer or employee means heads of state departments and 

their deputies, officers and employees of statewide elected officials, officers and employees of state departments, boards, 

bureaus, divisions, and commissions, and members or directors of public authorities. Consultants and independent 

contractors are not considered employees and therefore are not covered under the ethics laws. However, consultants and 

independent contractors may be covered under ethics policies developed by state agencies and under state procuremerJt 

rules. 

37 This topic Is addressed In frequently asked questions at http://www.state.nJ.us/ethlcs/faqs/. 

31 The New Jersey Business Ethics Gulde can be accessed athttp://www.state.nj.us/treasury/purchase/ethlcs_guide.shtml. 

n More Information on the New York State Joint Commission on Public Ethics can be accessed at http://www.Jcape.ny.gav/. 
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. North carolina 

The North carolina State Ethics Commission administers, investigates, and enforces the State Government Ethics Act (N.C. 

Gen. Stat. § 138A). 40 The State Government Ethics Act covers executive branch officials, legislators, legislative employees and 

Judicial branch officials. The Act contains three primary components: disclosure of financial interests, Identifying and avoiding 

conflicts of interest, and a gift ban. The Commission shares administrative responsibilities for the lobbying laws with the 

Secretary of State (N.C. Gen. Stat. § UOC). 

The definition of public servant includes, among others, "individuals under contract with the State" working for state officials 
(N.C. Gen. Stat. § 138A-30[m]). Legislative employees means 

Employees and officers of the General Assembly and consultants and counsel to committees of 
either house of the General Assembly or of legislative commissions, who are paid by state funds, 
but not including legislators, members of the Council of State, or pages.41 

According to Kathy Edwards, Assistant Director/Compliance Officer, North carolina State Ethics Commission, consultants are 

subject to the Government Ethics Act.42 legislative employees are subject to conflict of Interest and gift provisions of the law, 

but not.financial disclosure provisions. -

Public servants are required to attend ethics training within six months of the person's election, appointment, or employment 
and to attend a refresher course at least every two years thereafter. Every legislative employee is required to participate in an 

ethics presentation within three months of employment, and a refresher ethics education presentation at least every two 

years thereafter (N.C. Gen. Stat.§ 138A-14). · 

Ohio 

The Ohio Ethics Commission administers the Ohio Ethics Law, which governs all public officials and employees {ORC Ann. § 

102 and ORC Ann. §§ 2921.42 and 2921.43). The Joint Legislative Ethics Commission oversees and administers the Ohio Ethics 

law for members and employees of the General Assembly. The Ohio Ethics Law defines a pubflc official or employee to 

,include a per.son whoJs elected.or: appointed to an office or Is an employee of any public agency (ORC Ann. §.102.01),-ln a 

1975 Advisory Opinion, the Ethics Commission found that, generally, independent contractors of public agencies are not 
included '1n that class of persons described by the phrase 'employed by' as used in Section 102.04 of the Revised Code." The 

primary test for purposes of ethics legislation is whether the person employed is engaged in a distinct occupation or business 

and the extent of control over the person by the employer. 

However, restrictions In ORC Ann. § 2921.42 apply to any public afftclal.43 The term public offtclal is defined in ORC Ann.§ 

2921.0l(A) as wany elected or appointed officer, or employee, or agent of the state or any political subdivision, whether in a 
temporary or permanent capacity." Because a consultant is not elected or appointed to an office or an employee of the state, 

the consultant's status rest on whether he or she is an agent of a public entity. in Advisory Opinion No. 92-001, the Ethics 

.., More lnformatlon on the North Carolina Ethics Cominlsslon can be accessed at http://tesLethlcscommlsslon.nc.gov/lndex.htm. 

41 N.C,G.S. § 120C-100(6) and N.C.G.S. § 138A-3(21). 

42 Ms. Edwards can be reached at919.715.2257. 

a ORC Ann. § 2921.42 prohibits public officials from using Influence to secure contracts or the use of publlcfunds for which the public official 
or the publlc officlal's family has an Interest 
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Commission determined that person is an agent of a public entity for purposes of ORC Ann.§ 2921.42 if all three of the 

following apply: 

1) The individual has the authority to enter into contracts with others and thus has the 

authority to act on the public entity's behalf and bind the public entity; 

2) The public entity exercises the right of control over the individual; and 

3) The Individual's contractually prescribed actions are directed toward the attainment of 

any objective sought by the public entity.44 

Similarly, r~rlctions in ORC Ann. § 2921.43 prohibit public servants from accepting "any compensation" with certain 

exceptions, while performing official duties as a public servant or from receiving a supplement to public compensation. ORC 

Ann.§ 2921.0l(B) defines public servant to mean 

1) Any public official; 

2) Any person performing ad hoc a governmental function, Including, but not llmlted io, a 
juror, member of a temporary commission, master, arbitrator, advisor, or consultant; 

3) A person who is a candidate for public office, whether or not the person is elected or 
-appointed to the office for which the person is a candidate.45 

For purposes of ORC Ann.§ 2921.43, the question is whether the consultant is performing an ad hoc governmental function. 

In Advisory Opinion No. 93-013, the Ethics Commission found that a consultant who was procuring and providing insurance 

benefit plans for county employees was performing a governmental function and subject to ORC Ann. § 2921.43. Therefore, 

the consultant was prohibited from receiving money from any party, other than from the public entity he served for 

performing tasks and duties pursuant to his contract. 

Oregon 

The Oregon Government Ethics Commission administers the provisions of the Government Ethics Law (ORS§ 244) and Lobby 
- • ' • . 46 • • · 

Regulation Law (ORS§ 171.725-§ 171.785 and§ 171.992). The Oregon Government Ethics Law applies to all elected and 

-appointed officials, emproyees-ancl volunteers at all levels of state and local govern merit in all three branches. For purposes of 

the Government Ethics Law, public official means 

Any person who, when an alleged violation of this chapter occurs, Is serving the State of Oregon or 
any of Its poltical subdivisions or any other public body as defined in ORS 174.019 as an el~cted 

official, appointed official, employee or agent, irrespective of whether the person is compensated 

for the services. 

The Commission adopted a regulation clarifying the use of "agent" in the definition of public official that reads as follows: 

As defined In ORS 244.020(14), a public official includes anyone serving the State of Oregon or any 

of its political subdivisions or any other public body in any one of the listed capacities, including as 

an "agent." An "agent'' means any individual performing governmental functions. Governmental 

04 We Include Advisory Opinion No. 92-001 as Attachment J. 

•• We Include Advisory Opinion No. 93-013 as Attachment K. 

45 More Information on the Oregon Government ethics Commission can be accessed at http://www.oregon.gov/OGEC/Pages/lndex.aspx. 
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functions are services provided on behalf of the government as distinguished from services 

provided to the government. This may include private contractors and volunteers, depending on 
the circumstances. This term shall be interpreted to be consistent with Attorney General Opinion 

No. 8214 {1990). 

We include Attorney General Opinion No. 8214 as Attachment L The Opinion found that within the definition of public 

official, the phrase "officer, employee, agent or otherwise" rs all-Inclusive, exhibiting the Legislature's Intent that every person 

"serving" the government is a "public official" regardless of the precise legal characterization of the person's relationship with 

the govemment. Further, the definition embodies the concept of govemment service. Thus, the substantive requirements 

and prohibitions of the ethics law app[y only to persons who are part of government. The Opinion concludes as follows: 

[A] person does not become a "pubfic official" subject to the ethics law merely by contracting to 

provide services to the government under contract. Rather, only persons who are part of the 

government as subject to ethics law. Thus, an lndfvidual who, pursuant to contract, performs 

governmental functions or responsibilities on behalf of the government-e.g., a hearing officer-is 

a "public official" subject to the ethics law. Similarly, where a corporation or other entity that is 

essentially governmental (i.e., performs governmental functions on behalfof government) 

coJJtra~- wi_!h a ~t~ age~cy, that entity's officers, employees and agents are "public officlals."47 

The Oregon Ethics Law prohibits public officials from using their position or office for financial gain and from using confidential 

fnformatfon (ORS 244.040). Under certain circumstances the aggregate value of gifts is also restricted. According to Tammy 

Hedrick, Or~gon Government Ethics Commission, ethics training Is not statutorily ~equfred but voluntary.41 

Pennsylvania 

The Pennsylvania State Ethics Commission enforces the Public Officials and Ethics Act (65 Pa. C.S. § 11) and has additional 

responsibilities under the Lobbying Disclosure Law and the Race Horse Development and Gaming Act. 

Ethics training is not mandatory but Is offered by the Commission to all public officials and public employees. While 

contractors are not considered public employees for purposes of the Ethics Act, they are subject to Contractor Integrity · 

Provisions, which ·set-out extensive ethics standards for contractors and are to be included in all Commonwealth contracts.49 

The Contractor Integrity Provisio~s, among other things, prohibit contractors from influencing or attempting to influence 

government employees as set forth under the State Ethics Act, offering or giving any gratuity to public officials or employees, 

disclosing confidential information, or having a financial interest in other public contracts. Contractors are also subject to 

provisions In the campaign Finance and the Lobbying Disclosure Act (65 Pa C.S. § HA). 

Rhode Island 

The Rhode Island Ethic Commission enforces and administers the Code of Ethics, which sets forth standards of conduct for all 

state and municipal elected and appointed officials, as well as for employees of state and local government, boards, 

47 OAR 199-005-0035(7). 

41 M~. Hedrick can be reached at 503.378.5105. 

., Commonwealth Officio/ Procurement Handbook, Part I, Chapter 14, Contractor Responslblllty. The Handbook can be accessed at 
http://www.porta/.state.po.us/portaVserver.pt/communlty/procurement_handbook/14304. We Include a copy of the Pennsylvania Contractor 
Integrity Provisions as Attachment M. 

LEG1S1,1,1WERF.SEARCH SERvrrn I.RS 14298 APRIL28,2014-PAGE 14 
CONSULTANTS AND INDEPENDENTCONTIIACTORS SUBJECT7VS1ATE ETHICS LAWS 



commissions, and agencies (R.1. Gen. Laws§ 36-14). The Rhode Island Code of Ethics also covers state vendors-persons or 

business entitles that sell goods or provide services to any state agency. Specifically, the Ethics Code prohibits state vendors 

from providing goods or services for less than fair market value for the personal use of a state procurement official if the 

vendor has sold goods or services during the preceding 24 months to the state agency employing the person (R.I. Gen. Laws§ 

36-14.1.2). 

The Code of Ethics also prohibits public officials and employees from engaging in a financial transaction, Including private 

employment, loans, monetary, pol!tical, or charitable contributions, with an employee, contractor, or consultant over whom 

he or she exercises supervisory responsibilities. Exceptions Include transactions in the normal course of a regular commercial 

business, or If the subordinate initiates the financial transaction, or for charitable events that are sponsored by the highest 

official or governing body of the state or municipality (R.I. Gen. Laws § 36-14-5011). 

Texas 

The Texas Ethics Commission administers and enforces ethics laws pertaining to state officers and executive branch 

employees, local government officials, legislators and legislative branch employees, as well as conflict of interest rules 

involving the Texas Comptroller of Public Accounts (CPA).50 Specifically, the Commission administers and enforces rules for 

employees, vendors, and potential' vendors acting under the delegated authority of the CPA (Tex. Gov't Code § 2155.003). 

Accordingly, the CPA's Texas Procur ement and Support Services (TPASS) adopted a Code of Ethics, which, among other things 

prohibits vendors or potential vendors from giving a state employee anything of value. 

The Commission Is required to provide training for legislators, legislative employees, and state employees in cooperation with 

state agencies. Because independent contractors are not defined as state employees, they are not required to receive ethics 
training. The TPASS does, however, provide relevant ethics rules at its website and in manuals explaining purchasing rules to 

vendors.51 

Washington 

Th~ Wi!shlngton S@t~ ~ecutive Ethics Board Is an ind_ependent body made up of f!.ve persoi:is appointed by the Governor. 

The Office of the Attprney General provides staff for the Board, which ad ministers the Eth !cs in Public Service Act for state 

offi.cers a-nd employees (Rev. Code Wash § 42.52). Under the Ethics Act, a state employee "means an Individual who Is 

employed by an agency in any branch of state government. State officer includes every person holding a position of public 

trust in or under an executive, legislative, or judlclal office of the state, including among others, judges and members of the 

legislature (Rev. Code Wash § 4252.010). 

According to Ruthann Bryant, i!dmlnistrative officer, Executive Ethics Board, consultants and independent contractors are not 

considered state employees or officials. Consequently, the Board does not have jurisdiction over consultants or contractors 
and they are not subject to the Ethics Act.52 Ms. Bryant notes that the Ethics Board has developed a brochure for contractors, 

which explains the restrictions on gifts to state employees. 

'°Tex. Gov't Code§ 572, § 573, § 574 and § 575. More Information on the Texas Ethics Commission can be accessed at 
http://www.ethla.state.ttr.us/lndex.html. 

"The Ethics Code for procurement can be accessed at http://www. wlndow.state.ttr,us/procurement/pub/manuof/1-2.pdf and 
http://www.wlndaw.state.ttr.us/procurement/pub/r:antroctgu/de/. 

52 Ms. Bryant can be reached at 360.586.3265. 
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West Virginia 

The West Virginia Ethics Act applies to all public servants induding employees, elected officials, and appointed officials, 
whether full-time or part-time, in the legislative, judicial, and executive branches of state, county and municipal government 
(W. Va. Code § 68). According to Joan Parker, Executive Director, West Virginia Ethics Commission, independent contractors 
or consultants are not considered public employees and therefore are not subject to the Ethics Act.53 The Ethics Commission 
relies on the definition of employee as determined by the federal Internal Revenue Service (IRS).54 Ms. Parker notes that 
employees receive a paycheck with the standard withholdings subtracted from their salary, and receive a Form W-2 at year's 
end. In contrast, Independent contractors receive a Form 1099 for the full amount of pay without undergoing any 
withholdings for taxes, social security, and other deductions. 

We hope this is helpful. If you have questions or need additional information, please let us know. 

51 Ms. Parker can be reached at 304.558.0664. 

"We Include West Virginia Ethics Commission Advisory Opinion No. 2011-04, May 5, 2011, as Attachment N. 
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Consultants and Independent Contractors Subject to State Ethics Law in Selected States 
Branch 

Reaulatln1 Entity Cover 
Conflict of Ethics Financial Notes 

Contractors Citation Exe. leg. 
Interest 

Gifts 
Training Disclosure 

Y/N 

Contractors who work at least 40 hours a week far the leglslature, or a 

state or local government agency are generally considered ta be publfc 

Alabama Ethics Commission y Cade of Ala. § 36-25 y y y y y N employees and subject ta the Alabama ethics laws. Ethics training Is 
mandatory only far those publtc employees who are required ta file a 
statement of economic Interest. 

Catifamla Fair Palltlcal 
The definitions of agency and legislative employees lndude consultants 

y Cal Gov Code Tit. 9 y y y y y 1( who make or participate in governmental decisions. Such consultants 
Practices Commission 

are subject to relevant ethics Jaws, Including financial disclosure. 

For mast purposes a consultant ls neither a public nor state offictal and 
Conn. Gen. State. Title therefore not subject to the Ethics Code. However, one provision 

Connecticut Ethics 1, Ch. 10; applies ta contractors and consultants and prohibits the consultant's use 
Commission 

y 
Conn. Gen. Stat. 

y y y y N N 
of confidential Information, the acceptance of other state contracts 

§ 1-86e which would Impair their Independent Judgment, or the acceptance or 
giving of anything of value that Influences the consultant's actions. 

Delaware Public Integrity 
N 29 Del. C. § 58 y y Contractors not covered by state ethlcs,law. 

The definition of state employee or state officer does not Include 
Commission Independent contractors or consultants. 

Fla. Stat. § 112.311 et 
Independent contractors who are not salaried employees are not 

Florida Commission on Ethics N y y Contractors not covered by state ethlcs'law. considered public employees or officers and are therefore outside the 
seq . 

purview of state ethics laws. 

Georgia Government 
Independent contractors are not defined as public employees, but 

Transparency and Campaign y O.C.G.A. 45-1-66 y y N y N N 
Finance Commission 

contractors are subject to the vendor disclosure law. 

The definition of employees subject ta the Ethics Cade Include those 

Hawaii State Ethics Committee y HRS§ 84 y y y y N N 
under contract to the State. Depending an the substance and terms of 
the contract and the working relationship, however, the contractor may 
not be considered an employee but an Independent contractor. 

Idaho Office of the Attorney 
V 

Idaho Code§ 18-1351 
V y y y y N 

Ethic laws apply to consultants performing a governmental function 
General Idaho Code§ 59-7 based on the definitions of public servant and public officials. 

Illinois Executive Ethics 
The definition of employee Includes persons employed pursuant to a 

Commission 
y 5 ILCS 430/1 et seq. y y y y y N contract and whose employment duties are subject ta the control of the 

employer. 
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Consultants and Independent Contractors Subject to State Ethics Law in Selected States 
Branch 

Regulating Entity Cover 
Conflict of Ethics Financial Notes 

Contractors Citation Exe. leg. Gifts 
Interest Training DIKiosure 

Y/N I 

Executive branch contractors and consultants are subject to the Indiana 
Indiana Office of Inspector y 42 IAC 1-5-1 et seq. y N y y y N 

Ethics Code. lndlvlduals who have a business relationship with the State 
General 421AC1-4-l of Indiana must take the Contractor and Executive Branch Lobbyist 

Ethics Training oourse. 

Iowa Ethics and Campaign ' 
Consultants and Independent contractors are not subject to the Ethics 

Disclosure Board 
N Iowa Code § 688 y y Contractors not covered by state ethics law. Code. The definition of state and local employees specifically excludes 

Independent contractors. 

Louisiana Ethics y R.S. 42:1102 y y Consultants and contractors who perform a governmental function are 
Administration R.S. 42:1170 

y y y N 
public employees and subject to the Code of Governmental Ethics. 

Some consultants and contractors may be considered public employees 
Massachusetts State Ethics y ALM Gl ch. 268A 

and subject to ethics laws. Consultants who provide speclallzed services 
Commission 

y y y y y N 
are more llkely to be considered public employees than are employees 
of firms that provide goods or non-specialized services agencies. 

Michigan State Board of Ethics N MCL § 15.341 et seq . y N Contractors not covered by state ethics law. 
The law applies to classified and non-classlfled employees only and does 
not Include Independent contractors or consultants. 

Depending on the terms of the contract, a consultant or contractor who 

Nevada Commission on Ethics y NRS 281A y y y y N N Is under t~e direction of a public officer could be considered a public 
employee. 

The Conflict of Interest Law does not directly govern Independent 

New Jersey State Ethics Executive Order No. 
contractors hired by the state. Executive Order No. 189 requires state 

Commission 
y 

189 
y N y y N N agencies to adopt standards of conduct for contractors and requires 

contractors to comply with the Plc1ln language Gulde to Ethical Business 
Conduct. 

New York Stc1te Joint 
N 

NYCLS Pub O § 73 y Contractors not covered by state ethics law. 
Consultants and independent contractors are not considered employees 

Commission on Public Ethics NY CLS Pub O § 74 
y 

and therefore are not covered under the State Ethics Act. 

Consultants and contractors are subject to the Government Ethics Act. 
North Carolina State Ethics y N.C. Gen. Stat. § 138A y The definition of legislative employee specifically Includes consultants 
Commission N.C. Gen. Stat. § 120C 

y y y y N 
and counsel to committees of either house of the General Assembly or 
legislative commissions. 

Generally, Independent contractors are not considered to be public 
R.C. § 102 employees or officials under the ethics law. Consultants are, however, 

Ohio Ethics Commission y R.C. § 2921.01 y y y y N N Included In the definition of public servant and, therefore are prohibited 
R.C. § 2921.43 from receiving compensation from any party, other than the public 

entity he or she serves. 
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Consultants and Independent Contractors Subject to State Ethics Law In Selected States -
Branch 

Regulating Entity Cover 
Conflict of Ethics Financial Notes 

Contractors Citation Exe. Leg. Gifts 
Tralnln1 Disclosure 

Y/N 
Interest 

Oregon Government Ethics 
ORS§ 244; Private contractors who perform governmental functions or 

y OAR 199-005-0035(7) V V V V N N responsibilities on behalf of the government become public officials and 
Commission 

are subject to ethics laW!i. 

Pennsylvania State Ethics 65 Pa. C.S. § 11 
Contr.ictor5 are subject to Contractor Integrity Provisions, which require 

V V V V y N N compRance with state ethics laws and provblons In the Campaign 
Commission 65 Pa C.S. § 13A. 

f inance and lobbying Disclosure Act. 

The Ethics Code prohibits state vendors from providing goods or 
Rhode Island Ethics R.I. Gen. Laws§ 

N 
servkes for less than fair market value for the per50nal use of a state 

Commission 
y 

36-14 
V V N N N 

procurement official lf the vendor has sold goods or services during the 
preceding 24 months to the respective state agency. 

Tex. Gov't. Code § 
Independent contractors an! not Included in the definition of state 

Texas Ethics Commission V 2155.003 V y y y N N 
employees; however, the Commission administers and enforces ethics 

1 TAC§ 111.4 
laws for contractors (vendors) that do business with the Texas 
Procurement and Support Services division. 

Washington State Executive 
N 

Rev. Code Wash 
Contractors not covered by state ethics law. 

Consultants and Independent amtractors are not considered state 
Ethics Board § 42.52 employees and therefore are not covered under the State Ethics Act. 

Independent contractors or consultants are not considered public 
West Virginia Ethics 

N W. Va. Code§ 68 Contractors not covered by state ethics law. 
employees and therefore not subject to the Ethics Act. The Ethics 

Commission Commission relies on the definition of employee as determined by the 
federal Internal Revenue Service (IRS). 

Notes: We describe how state ethics laws relate to Independent contractors and consultants In 25 states. This Is not a definitive account of all ethics laW!i that may exist In these states that Impact contractors 
or consultants. 
Sources: Alabama, http://ethlcs.alabama.gov/defau/t2.aspx ; California, http://www.fppc.ca.gav/ ; Connecticut, http://www.ct.gov/ethlcs/slte/default.asp; Deborah Moreau, Delaware Public Integrity 
Commission, 302.739.2399; Florida, http://www.ethlcs.st:ate.fl.us/; Georgia, http://ethics.go.gov/; Hawaii, http://ethlcs.hawall.gov/; Idaho, http://www.ag.ldoha.gov/lnde1<.html; Illinois, 
http://www.lfga.gov/feglsfatlon/ilcs/llcs3.asp?Chapter1D=2&ActlD=2529; Indiana, http://www.ln.gov/lg/; lawa, http://www.iowa.gov/ethlcs/; louislana, http://www.ethlcs.state.la.us/; Massachusetts, 
http://www.mass.gov/ethlcs/; Michigan State Board of Ethics, 517 .373.3644; Nevada, http://ethlcs.nv.gov/; New Jersey, http://www.state.nj.us/ethlcs/; New York. http://www.jcape.ny.gov/; North 
Carolina, http://test.ethlcscommlsslon.nc.gav/lndex.htm ; Ohio, http://www.ethlcs.ohla.gav/index.shtml; Oregon, http://www.oregan.gov/OGEC/Pages/lndu.aspx ; Pennsylvania, 
http://www.ethlcs.state.pa.us/portol/server.pt/communlty/home/8992; Rhode Island, http:/jwww.ethlcs.ri.gov/; Texas, http://www.ethlcs.state.tx.us/lndex.html; Washington, http://www.ethlcs.wa.gov/ ; 
West Virginia, http://www.ethlcs.wv.gov/Pages/default.aspx . 

Legislative Research Services Report 14.298, April 2014 19of19 



Independent Contractor and Consultant 
AS 24.60 Legislative Ethics Act 

Recommendations by H. Conner Thomas, Chair Gary J. Turner, and Joyce Anderson 
Prepared November 10, 2014 

General Comments: 
• Remove the terms "independent contractor, or consultant" from the definition of "legislative 

employee" in AS 24.60.990{a}{11). 
• Create a new statutory section addressing the provisions of AS 24.60, Legislative Ethics Act, 

applicable to independent contractors and consultants. {Similar to AS 24.60.112, Applicability to 
legislative interns and volunteers.) 

• No disclosure requirements. 
• No ethics training. 
• Focus is directed on conflict of interest statutes and gifts; including advice and complaints. 

o AS 24.60.030(a)(1) and (a)(3) Conflict of Interest and Unethical Conduct. 
o AS 24.60.031 Restrictions on fundraising - certain sections. 
o AS 24.60.033 Restrictions on employee candidacies. 
o AS 24.60.039 Discrimination prohibited. 
o AS 24.60.060 Confidential Information. 
o AS 24.60.080 Gifts - certain sections. 
o AS 24.60.158 Advice by staff 
o AS 24.60.160 Advisory opinions. 
o AS 24.60.165 Use of information submitted with request for advice. 
o AS 24.60.170 Complaints 
o AS 24.60.176 Recommendations where violator is a legislative employee. 
o AS 24.60.178 Sanctions recommended by committee. 

AS 24.60.030 Conflict of Interest and Unethical Conduct 
(a) A legislator or legislative employee may not 

(I) solicit, agree to accept, or accept a benefit other than official compensation for the performance 
of public duties; this paragraph may not be construed to prohibit lawful solicitation for and 
acceptance of campaign contributions, solicitation or acceptance of contributions for a charity 
event, as defined in AS 24.60.080(a)(2)(B), or the acceptance of a gift under AS 24.60.075 or 
24.60.080; 

(2) (not included) 
(3) knowingly seek, accept, use, allocate, grant, or award public funds for a purpose other than that 

approved by law, or make a false statement in connection with a claim, request, or application 
for compensation, reimbursement, or travel allowances from public funds; 

RATIONALE: Section (a)(l) and (a)(3) cover the basic conflict of interest concerns - prohibition of receipt 
of a benefit other than official compensation for work p erformed as an independent contractor or consultant 
f or the legislature; and submitting false claims for compensation. 

OR - Include the more detailed sections of the Conflict of Interest section. 
(The Ethics Office does not recommend including the more detailed sections below.) 

(a) A legislator or legislative employee may not 
(1) solicit, agree to accept, or accept a benefit other than official compensation for the performance 

of public duties; this paragraph may not be construed to prohibit lawful solicitation for and 
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acceptance of campaign contributions, solicitation or acceptance of contributions for a charity 
event, as defined in AS 24.60.080(a)(2)(B), or the acceptance of a gift under AS 24.60.075 or 
24.60.080; 

(2) use public funds, facilities, equipment, services, or another government asset or resource for a 
nonlegislative purpose, for involvement in or support of or opposition to partisan political 
activity, or for the private benefit of the legislator, legislative employee, or another person; this 
paragraph does not prohibit 

(A) limited use of state property and resources for personal purposes if the use does not 
interfere with the performance of public duties and either the cost or value related to 
the use is nominal or the legislator or legislative employee reimburses the state for the 
cost of the use; 

(B) the use of mailing lists, computer data, or other information lawfully obtained from a 
government agency and available to the general public for nonlegislative purposes; 

(H) reasonable use of the Internet by a legislator or legislative employee except if the use 
is for election campaign purposes; 

(3) (not included) 
( 4) require a legislative employee to perform services for the private benefit of the legislator or 

employee at any time, or allow a legislative employee to perform services for the private benefit 
of a legislator or employee on government time; it is not a violation of this paragraph if the 
services were performed in an unusual or infrequent situation and the person's services were 
reasonably necessary to permit the legislator or legislative employee to perform official duties; 

(5) use or authorize the use of state funds, facilities, equipment, services, or another government 
asset or resource for the purpose of political fund raising or campaigning; this paragraph does 
not prohibit 
(A) limited use of state property and resources for personal purposes if the use does not 

interfere with the performance of public duties and either the cost or value related to the 
use is nominal or the legislator or legislative employee reimburses the state for the cost of 
the use; 

(B) the use of mailing lists, computer data, or other information lawfully obtained from a 
government agency and available to the general public for nonlegislative purposes; 

AS 24.60.031 Restrictions on fundraising. 
(a) A legislative employee may not 

(1) on a day when either house of the legislature is in regular or special session, solicit or accept a 
contribution or a promise or pledge to make a contribution for a campaign for state or municipal 
office; however, a legislative employee may, except in the capital city, or in the municipality 
in which the legislature is convened in special session if the legislature is convened in a 
municipality other than the capital city, solicit or accept a contribution, promise, or pledge for 
a campaign for state or municipal office that occurs during the 90 days immediately preceding 
the election for that office; or 

(2) accept money from an event held on a day when either house of the legislature is in regular or 
special session if a substantial purpose of the event is to raise money on behalf of the legislative 
employee for political purposes; however, this paragraph does not prohibit a legislative 
employee from accepting money from an event held in a place other than the capital city or a 
municipality in which the legislature is convened in special session if the legislature is 
convened in a municipality other than a capital city during the 90 days immediately preceding 
an election for state or municipal public office in which the legislative employee is a candidate. 

RATIONALE: Should an independent contractor and consultant be prohibited from soliciting or accepting 
a contribution for a campaign for state or municipal office? This subject matter is a policy call. 
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AS 24.60.033. Restrictions on employee candidacies. 
A legislative employee may not file a letter of intent to become a candidate or file a declaration of candidacy 
for the legislature. 

RATIONALE: An independent contractor and consultant would have a conflict of interest if performing 
work for the legislature and running as a candidate for the legislature at the same time. 

AS 24.60.039. Discrimination prohibited. 
(a) A legislator or legislative employee may not engage in acts of discrimination in violation of AS 
18.80.220. 

(b) If a person files a complaint with the committee under AS 24.60.170 alleging a violation of this section, 
the committee may refer the complainant to the State Commission for Human Rights and may defer its 
consideration of the complaint until after the complainant establishes to the satisfaction of the committee 
that the commission has completed its proceedings in the matter. 

RATIONALE: Standard language in a contract. 

AS 24.60.060. Confidential information. 
(a) A legislator, legislative employee, or public member of the committee may not knowingly make an 
unauthorized disclosure of information that is made confidential by law and that the person acquired in the 
course of official duties. A person who violates this section is subject to a proceeding under AS 24.60.170 
and may be subject to prosecution under AS 11.56.860 or another law. 

(b) A legislator or legislative employee who is the subject of a complaint under AS 24.60.170 violates this 
section if the legislator or legislative employee violates a protective order issued under AS 24.60.170(i). 

RATIONALE: Standard language in a contract. 

AS 24.60.080. Gifts. 
(a) Except as otherwise provided in this section, a legislator or legislative employee may not 

(1) solicit, accept, or receive, directly or indirectly, a gift worth $250 or more, whether in 
the form of money, services, a loan, travel, entertainment, hospitality, promise, or 
other form, or gifts from the same person worth less than $250 that in a calendar year 
aggregate to $250 or more in value; 

(2) solicit, accept, or receive a gift with any monetary value from a lobbyist, an 
immediate family member of a lobbyist, or a person acting on behalf of a lobbyist, except 

(A) food or beverage for immediate consumption; 
(B) a contribution to a charity event, tickets to a charity event, and gifts to 

which the tickets may entitle the bearer; however, under this subparagraph a legislator 
or legislative employee may not solicit, accept, or receive from the same lobbyist, an 
immediate family member of the lobbyist, or a person acting on behalf of the lobbyist, 
tickets to a charity event, gifts to which the tickets may entitle the bearer, or both, that 
in a calendar year aggregate to $250 or more in value; in this subparagraph, "charity 
event" means an event the proceeds of which go to a charitable organization with 
tax-free status under 26 U.S.C. 50l(c)(3) and that the Alaska Legislative Council has 
approved in advance; the tickets may entitle the bearer to admission to the event, 
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to entertainment, to food or beverages, or to other gifts or services in connection 
with the charity event; 

(A) a gift that is unconnected with the recipient's legislative status and is from a member 
of the legislator's or legislative employee's immediate family; 

(B) a gift delivered on the premises of a state facility and accepted on behalf of a 
recognized nonpolitical charitable organization; or 

(C) a compassionate gift under AS 24.60.075. 

RATIONALE: An independent contractor and consultant should be restricted.from receiving a gift that is 
connected to their work for the legislature that has a value o/$250 or more -similar to the restriction for 
legislators and legislative staff Additionally, the same restrictions should apply for gifts from a lobbyist. 
Both types of gifts could create possible conflicts of interest. 

AS 24.60.158. Advice by staff. 
The committee shall authorize and train its staff to give oral advice and provide a written informal 
nonbinding advice letter to persons seeking guidance as to the spirit or legal requirements of this chapter, 
provided that the advice is given with the express stipulations that 

(1) the opinions given are not necessarily those of the committee; 
(2) although the advice is given in good faith, the person seeking the advice relies on it at the 

person's own risk; and 
(3) the advice is not binding upon the committee. 

RATIONALE: Independent contractors and consultants should be able to ask for advice.from the Ethics 
Office in order to comply with the requirements of the Legislative Ethics Act. 

AS 24.60.160. Advisory opinions. 
(a) On the request of the committee, the Alaska Public Offices Commission, a person to whom this chapter 
applies, or a person who has been newly elected to the legislature, the committee shall issue an advisory 
opinion within 60 days as to whether the facts and circumstances of a particular case constitute a violation 
of ethical standards. If it finds that it is advisable to do so, the committee may issue an opinion under this 
section on the request of a person who reasonably expects to become subject to this chapter within the next 
45 days. The 60-day period for issuing an opinion may be extended by the committee if the person 
requesting the opinion consents. 

(b) An opinion issued under this section is binding on the committee in any subsequent proceedings 
concerning the facts and circumstances of the particular case unless material facts were omitted or misstated 
in the request for the advisory opinion. An opinion issued under this section must be issued with sufficient 
deletions to prevent disclosing the identity of the person or persons involved. Advisory opinion discussions 
and deliberations are confidential, unless the requester and anyone else named in the request who is covered 
by this chapter waives confidentiality. The committee's final vote on the advisory opinion is a public 
record. 

RATIONALE: Independent contractors and consultants should be able to ask for formal advice.from the 
Ethics Office in order to comply with the requirements of the Legislative Ethics Act. 

AS 24.60.165. Use of information submitted with request for advice. 
The committee may not bring a complaint against a person based upon information voluntarily given to the 
committee by the person in connection with a good faith request for advice under AS 24.60. I 58 or 
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24.60.160, and may not use that information against the person in a proceeding under AS 24.60.170. This 
section does not preclude the committee from acting on a complaint concerning the subject of a person's 
request for advice if the complaint is brought by another person, or if the complaint arises out of conduct 
taking place after the advice is requested, and does not preclude the committee from using information or 
evidence obtained from an independent source, even if that information or evidence was also submitted 
with a request for advice. 

RATIONALE: Necessary statutory section for AS 24.60.158 and AS 24.60.160. 

ETHICS COMPLAINTS 
RATIONALE: The next three sections relate to procedures regarding ethics complaints. The complaint 
section is necessary to provide consequences if the requirements of the Act as specified are not followed. 

Contract Subcommittee member, Conner Thomas, and Chair Gary J Turner, recommend adding to AS 
24. 60.1 78(b), Sanctions recommended by committee, a new section to read: "in the case of an independent 
contractor or consultant, revocation of the contract. " 

AS 24.60.170. Proceedings before the committee; limitations. 
(a) The committee shall consider a complaint alleging a violation of this chapter if the alleged violation 
occurred within five years before the date that the complaint is filed with the committee. The committee 
may not consider a complaint filed against all members of the legislature, against all members of one house 
of the legislature, or against a person employed by the legislative branch of government after the person 
has terminated legislative service. However, the committee may reinstitute proceedings concerning a 
complaint that was closed because a former employee terminated legislative service if the former employee 
resumes legislative service, whether as an employee or a legislator, within five years after the alleged 
violation. 

(b) A complaint may be initiated by any person. The complaint must be in writing and signed under oath 
by the person making the complaint and must contain a statement that the complainant has reason to believe 
that a violation of this chapter has occurred and describe any facts known to the complainant to support that 
belief. The committee shall upon request provide a form for a complaint to a person wishing to file a 
complaint. Upon receiving a complaint, the committee shall advise the complainant that the committee or 
the subject of the complaint may ask the complainant to testify at any stage of the proceeding as to the 
complainant's belief that the subject of the complaint has violated this chapter. The committee shall respond 
to a complaint concerning the conduct of a candidate for election to state office received during the 
campaign period in accordance with (o) of this section. The committee shall treat a complaint concerning 
the conduct of a candidate for election to state office that is pending at the beginning of a campaign period 
in accordance with (p) of this section. The committee shall immediately provide a copy of the complaint to 
the person who is the subject of the complaint. 

(c) When the committee receives a complaint under (a) of this section, it may assign the complaint to a staff 
person. The staff person shall conduct a preliminary examination of the complaint and advise the committee 
whether the allegations of the complaint, if true, constitute a violation of this chapter and whether there is 
credible information to indicate that a further investigation and proceeding is warranted. The staff 
recommendation shall be based on the information and evidence contained in the complaint as 
supplemented by the complainant and by the subject of the complaint, if requested to do so by the staff 
member. The committee shall consider the recommendation of the staff member, if any, and shall determine 
whether the allegations of the complaint, if true, constitute a violation of this chapter. If the committee 
determines that the allegations, if proven, would not give rise to a violation, that the complaint is frivolous 
on its face, that there is insufficient credible information that can be uncovered to warrant further 
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investigation by the committee, or that the committee's lack of jurisdiction is apparent on the face of the 
complaint, the committee shall dismiss the complaint and shall notify the complainant and the subject of 
the complaint of the dismissal. The committee may ask the complainant to provide clarification or 
additional information before it makes a decision under this subsection and may request information 
concerning the matter from the subject of the complaint. Neither the complainant nor the subject of a 
complaint is obligated to provide the information. A proceeding conducted under this subsection, 
documents that are part of a proceeding, and a dismissal under this subsection are confidential as provided 
in (I) of this section unless the subject of the complaint waives confidentiality as provided in that subsection. 

( d) If the committee determines that some or all of the allegations of a complaint, if proven, would constitute 
a violation of this chapter, or if the committee has initiated a complaint, the committee shall investigate the 
complaint, on a confidential basis. Before beginning an investigation of a complaint, the committee shall 
adopt a resolution defining the scope of the investigation. A copy of this resolution shall be provided to the 
complainant and to the subject of the complaint. As part of its investigation, the committee shall afford the 
subject of the complaint an opportunity to explain the conduct alleged to be a violation of this chapter. 

(e) If during the investigation under (d) of this section, the committee discovers facts that justify an 
expansion of the investigation and the possibility of additional charges beyond those contained in the 
complaint, the resolution described in ( d) of this section shall be amended accordingly and a copy of the 
amended resolution shall be provided to the subject of the complaint. 

(f) If the committee determines after investigation that there is not probable cause to believe that the subject 
of the complaint has violated this chapter, the committee shall dismiss the complaint. The committee may 
also dismiss portions of a complaint if it finds no probable cause to believe that the subject of the complaint 
has violated this chapter as alleged in those portions. The committee shall issue a decision explaining its 
dismissal. Committee deliberations and vote on the dismissal order and decision are not open to the public 
or to the subject of the complaint. A copy of the dismissal order and decision shall be sent to the complainant 
and to the subject of the complaint. Notwithstanding (I) of this section, a dismissal order and decision is 
open to inspection and copying by the public. 

(g) If the committee investigation determines that a probable violation of this chapter exists that may be 
corrected by action of the subject of the complaint and that does not warrant sanctions other than correction, 
the committee may issue an opinion recommending corrective action. This opinion shall be provided to the 
complainant and to the subject of the complaint, and is open to inspection by the public. Within 20 days 
after receiving the opinion, the subject of the complaint may request a confidential meeting with the 
committee at which meeting the committee shall explain the reasons for its recommendations. The 
committee may divulge confidential information to the subject of the complaint. The information remains 
confidential. The subject of the complaint may comply with the opinion or may request a hearing before 
the committee under G) ofthis section. After the hearing, the committee may amend or affirm the opinion. 
If the subject of the complaint agrees to comply with the opinion but later fails to complete the corrective 
action in a timely manner, the committee may formally charge the person as provided in (h) of this section 
or may refer the matter to the appropriate house of the legislature, in the case of a legislator, or, in the case 
of a legislative employee, to the employee's appointing authority. The appropriate house of the legislature 
or the appointing authority, as appropriate, may take action to enforce the corrective action or may decline 
to take action and refer the matter to the committee. In either case, the committee may formally charge the 
person under (h) of this section. 

(h) If the subject of a complaint fails to comply with an opinion and the committee decides under (g) of this 
section to charge the person, or if the committee determines after investigation that there is probable cause 
to believe that the subject of the complaint has committed a violation of this chapter that may require 
sanctions instead of or in addition to corrective action, the committee shall formally charge the person. The 
charge shall be served on the person charged, in a manner consistent with the service of summons under 
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the rules of civil procedure, and a copy of the charge shall be sent to the complainant. The person charged 
may file a responsive pleading to the committee admitting or denying some or all of the allegations of the 
charge. 

(i) A person charged under (h) of this section may engage in discovery in a manner consistent with the 
Alaska Rules of Civil Procedure. The committee may adopt procedures that 

( 1) impose reasonable restrictions on the time for this discovery and on the materials that may be 
discovered; 

(2) permit a person who is the subject of a complaint to engage in discovery at an earlier stage of 
the proceedings; 

(3) impose reasonable restrictions on the release of information that the subject of a complaint 
acquires from the committee in the course of discovery, or on information obtained by use of 
the committee's authority, in order to protect the privacy of persons not under investigation to 
whom the information pertains; however, the committee may not impose restrictions on the 
release of information by the subject of the complaint unless the complainant has agreed to be 
bound by similar restrictions and has not made public the information contained in the 
complaint, information about the complaint, or the fact of filing the complaint. 

(j) If the committee has issued a formal charge under (h) of this section, and if the person charged has not 
admitted the allegations of the charge, the committee shall schedule a hearing on the charge. The committee 
may appoint an individual to present the case against the person charged if that individual does not provide 
other legal advice to the committee except in the course of presenting cases under this subsection. The 
hearing shall be scheduled for a date more than 20 and less than 90 days after service of the charge on the 
person charged, unless the committee schedules a later hearing date. If the complainant prevents the hearing 
from starting before the 90-day deadline passes and a quorum of the committee determines by vote of a 
majority of committee members the delay is not supported by a compelling reason or will result in the 
person charged being deprived of a fair hearing, the committee may dismiss the complaint with prejudice 
or enter some other order the committee determines is appropriate. At the hearing, the person charged shall 
have the right to appear personally before the committee, to subpoena witnesses and require the production 
of books or papers relating to the proceedings, to be represented by counsel, and to cross-examine witnesses. 
A witness shall testify under oath. The committee is not bound by the rules of evidence, but the committee's 
findings must be based upon clear and convincing evidence. Testimony taken at the hearing shall be 
recorded, and evidence shall be maintained. 

(k) Following the hearing, the committee shall issue a decision stating whether or not the subject of the 
complaint violated this chapter, and explaining the reasons for the determination. The committee's decision 
may also indicate whether the subject cooperated with the committee in its proceedings. If the committee 
finds a violation, or lack of cooperation by the subject, the decision shall recommend what sanctions, if 
any, the committee believes are appropriate. If there has not been a hearing because the person charged 
admitted to the allegations of the charge, the committee shall issue a decision outlining the facts of the 
violation and containing a sanctions recommendation. 

(I) Proceedings of the committee relating to complaints before it are confidential until the committee 
determines that there is probable cause to believe that a violation of this chapter has occurred. Except to the 
extent that the confidentiality provisions are waived by the subject of the complaint, the person filing a 
complaint shall keep confidential the fact that the person has filed a complaint under this section as well as 
the contents of the complaint filed. The complaint and all documents produced or disclosed as a result of 
the committee investigation are confidential and not subject to inspection by the public. If in the course of 
an investigation or probable cause determination the committee finds evidence of probable criminal 
activity, the committee shall transmit a statement and factual findings limited to that activity to the 
appropriate law enforcement agency. If the committee finds evidence of a probable violation of AS 15.13, 
the committee shall transmit a statement to that effect and factual findings limited to the probable violation 
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to the Alaska Public Offices Commission. All meetings of the committee before the determination of 
probable cause are closed to the public and to legislators who are not members of the committee. However, 
the committee may permit the subject of the complaint to attend a meeting other than the deliberations on 
probable cause. The confidentiality provisions of this subsection may be waived by the subject of the 
complaint. Except to the extent that the confidentiality provisions are waived by the subject of the 
complaint, if the committee finds that a complainant has violated any confidentiality provision, the 
committee shall immediately dismiss the complaint. Dismissal of a complaint under this subsection does 
not affect the right of the committee or any other person other than the complainant to initiate a complaint 
based on the same factual allegations. 

(m) All documents issued by the committee after a determination of probable cause to believe that the 
subject of a complaint has violated this chapter, including an opinion recommending corrective action under 
(g) of this section and a formal charge under (h) of this section, are subject to public inspection. Hearings 
of the committee under G) of this section are open to the public, and documents presented at a hearing, and 
motions filed in connection with the hearing, are subject to inspection by the public. Deliberations of the 
committee following a hearing, deliberations on motions filed by the subject of a charge under (h) of this 
section, and deliberations concerning appropriate sanctions are confidential. 

(n) The committee shall dismiss a complaint against a person employed by the legislative branch of 
government if the person terminates legislative service. The committee may in its discretion dismiss a 
complaint against a former member of the legislature whether the complaint was filed before or after the 
former member departed from the legislature. 

(o) The committee shall return a complaint concerning the conduct of a candidate for state office received 
during a campaign period to the complainant unless the subject of the complaint permits the committee to 
assume jurisdiction under this subsection. If the committee receives a complaint concerning the conduct of 
a candidate during the campaign period, the committee shall immediately notify the subject of the complaint 
of the receipt of the complaint, of the suspension of the committee's jurisdiction during the campaign period, 
and of the candidate's right to waive the suspension of jurisdiction under this subsection. The candidate 
may, within 11 days after the committee mails or otherwise sends notice of the complaint to the candidate, 
notify the committee that the candidate chooses to have the committee proceed with the complaint under 
this section. If the candidate does not act within that time or if the candidate notifies the committee that the 
candidate is not waiving the suspension of committee jurisdiction, the committee shall return the complaint 
to the complainant with notice of the suspension of jurisdiction under this subsection and of the right of the 
complainant to file the complaint after the end of the campaign period. 

(p) When the committee has a complaint concerning the conduct of a candidate for state office pending 
before it at the beginning of a campaign period that has not resulted in the issuance of formal charges under 
(h) of this section, the committee may proceed with its consideration of the complaint only to the extent 
that the committee's actions are confidential under this section. The committee may not, during a campaign 
period, issue a dismissal order or decision under (f) of this section, issue an opinion under (g) of this section, 
or formally charge a person under (h) of this section. If the committee has formally charged a person under 
(h) of this section and the charge is still pending when a campaign period begins, the committee shall 
suspend any public hearings on the matter until after the campaign period ends. The parties to the hearing 
may continue with discovery during the campaign period. If a hearing has been completed before the 
beginning of a campaign period but the committee has not yet issued its decision, the committee may not 
issue the decision until after the end of the campaign period. Notwithstanding the suspension of public 
proceedings provided for in this subsection, a candidate who is the subject of a complaint may notify the 
committee in writing that the candidate chooses to have the committee proceed with the complaint under 
this section. 
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(q) A campaign period under this section begins on the later of 45 days before a primary election in which 
the legislator or legislative employee is a candidate for state office or the day on which the individual files 
as a candidate for state office and ends at the close of election day for the general or special election in 
which the individual is a candidate or on the day that the candidate withdraws from the election, if earlier. 
For a candidate who loses in the primary election, the campaign period ends on the day that results of the 
primary election showing that another individual won the election are certified. 

AS 24.60.176. Recommendations where violator is a legislative employee. 
(a) If the person found to have violated this chapter is or was a legislative employee, the committee's 
recommendations shall be forwarded to the appropriate appointing authority which shall, as soon as is 
reasonably possible, determine the sanctions, if any, to be imposed. The appointing authority may not 
question the committee's findings of fact. The appointing authority shall assume the validity of the 
committee's findings and determine and impose the appropriate sanctions. The appointing authority has the 
power to impose a sanction recommended by the committee or to impose a different sanction. The 
appointing authority shall enforce the sanction and shall report to the committee at a time specified by the 
committee concerning the employee's compliance with the sanction. 

(b) In this section, "appointing authority" means 
(1) the legislative council for employees of the Legislative Affairs Agency and of the legislative 

council and for legislative employees not otherwise covered under this subsection; 
(2) the Legislative Budget and Audit Committee for the legislative fiscal analyst and employees 

of the division of legislative finance, the legislative auditor and employees of the division of 
legislative audit, and employees of the Legislative Budget and Audit Committee; 

(3) the appropriate finance committee for employees of the senate or house finance committees; 
(4) the appropriate rules committee for employees of 

(A) standing committees of the legislature, other than the finance committees; 
(B) the senate secretary's office and the office of the chief clerk of the house of 

representatives; and 
(C) house records and senate records; 

(5) the legislator who made the hiring decision for employees of individual legislators; however, 
the legislator may request the appropriate rules committee to act in the legislator's stead; 

(6) the ombudsman for employees of the office of the ombudsman, other than the ombudsman; 
(7) the legislature for the ombudsman. 
(8) the victims' advocate for employees of the office of victims ' rights, other than the 

victims' advocate; 
(9) the legislature for the victims' advocate. 

AS 24.60.178. Sanctions recommended by committee. 
(a) When the committee finds that a person has violated this chapter, the committee may recommend 
appropriate sanctions, including sanctions set out in (b) ofthis section. 

(b) The sanctions that the committee may recommend include 
(I) imposition of a civil penalty of not more than $5,000 for each offense or twice the amount 

improperly gained, whichever is greater; 
(2) divestiture of specified assets or withdrawal from specified associations; 
(3) additional, detailed disclosure, either as a public disclosure or as a confidential disclosure to 

the committee; 
( 4) in the case of a legislative employee, suspension of employment with or without pay for a stated 

period of time or until stated conditions are met, or termination from legislative employment; 
(5) restitution of property or reimbursement of improperly received benefits; 
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(6) public or private written reprimand; 
(7) censure, including, in the case of a legislator, removal from a leadership position or committee 

membership and a determination that the legislator will not be appointed to serve in a leadership 
position or on a committee during the remainder of that legislature; 

(8) placing the person on probationary status; 
(9) in the case of a legislator, expulsion from the house of the legislature; 

(I 0) any other appropriate measure. 

(c) In addition to or in place of a sanction recommended under (b) of this section, the committee may 
recommend that the subject of a complaint be required to pay all or a portion of the costs related to the 
investigation and adjudication of a complaint. 
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718 W. ,4th, Suile 230 
Andlorage AK 
(807) 289-0160 
F~289-0152 

Alaska State Leglslature 

lellCt CommltlN on 
Leglalallve Ethics 

November 4, 1999 

ADVISORY OPINION ,ll,,01 

. SUBJEC'I': Defbddoa Employee- Cmtnccal Sa 1bta 

Malfng Addreu: 
P.O.Bax 101"88 
Anchnge, AK 
88510-1488 

RE: Do those .. who provide contractual services to the legislature faff within the 
definition of leglslatlva empk,yee? 

You are a legialatiwt employee and therefore coveled by the legislative ethlas 
code. You waived the confldentiallty provision for advisory opinions, wfich allowa 
the committee to discuss the matter in public. 

STATEMENT OF FACTS 

You iikecl 'whether penlOns who -provide personal NIVlcei to the Leglalatlve· 
Branch, under a contract, fall WitNn ~ definition of 'leg,.,ativa employee' found 
In AS 24.60.990{a)(10)?" You itite that, as you read the definition, •contracto,. 
who 818 not on contract din,ctty with the Ethics Committee are not included In the 
definition.• You reach thia conclusJon because you feel "pen10nal services• 
should be read as meaning that the Individual fs paid through the state payroll 
system receiving wages or salary.• You further state that this intarpretatfon is 
•consistent with how the peraonaJ servicea line item is treatad In state budgeting• 
in that there is a separate Nne for contractual servioae. 

DISCua&ION 

RELEVANT STATUTES: AS 24.80.990(a)(10) provides the folfowlng definition of 
legislative employee; 

"leglllltive emp1ayett• means a person, other than a legfllator, who rs companlll18d by 
lhe legfalative branch In nttum for rwgular or 1ubltantiaf personal HrvfCN, reganfleu of 
lhl panaon'a pay level or tecmical . lbltus • a full-time or part-time employee, 
Independent co11bactor, or conaultant; It Includes ~bllc members and ltaff d lhe 
commltflle; It doee not Include lndlvlduall who perfonn functlana that are incidental ID 
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legfslatlve funcllons, indudlng security, messenger, maintenance, and print shop 
employees, and other employees dellgnatect by the committee; 

The committee finds that the tenns •independent contractor, or consultant', as 
set out in AS 24.60.990(a)(10) are not limited to only ~ose contracting With the 
ethics CQmmittee. The committee notes that there are addftlonal rasbictlona on 
those who contract with the ethics committee, as set out In AS 24.60.134: 

Sec. N.80.t~ PiOlilllild conduct by pubDc IMIIINIII and commllliN 
~-and contractort. 
(a) Except • pn:,vJded In (c) of this aeclfon, In addition to complying wHh ttle other 
rwquiramantll of this chapter, a publlc member of'tfle commltlN, an employee of the 
commitlae, or a pe,aon under contnlct to provide. penional servfc:ee to the committee 
may not, during the person'• term af office or employment or during the fife of the 
conlnlct, participate.In · 

(1) polltlcaf management or In a PQfftlcal campaign for a candidate for election to 
federal, state, or local afflc:e, regardleaa of whether the campaign Is partilan or 
nonpartiaan, or for peuage or defeat of a bellot measure of any type; 

(2) the campaign of, atl8nd campaign fund-rllillng avenlll for, or make a ftnanclal 
conlr1butlon .to 

(A) a candidatefor,the."9i1lature; 
(B) an Incumbent leglalalor or legillatfve employee who Is a candidate for 

another publlc office; or 
(C) a person running for a,other office against ., Incumbent leglslatDr or 

leglaJatlve emptoyae; 
(I) a fund-ralllng event held on behalf of a political party or dend a polltfcal 

paty rund-raJsing event; or · 
(4) lobbylng activlies ttlat would require the pnon to regtmr aa a lobbyiat 

except aa 19qulred to Inform the leglllalul'IJ concerning legfelatlon requ81tad IP/ the 
comrnltme or other rnaUal"I relatad IO the commlttaa. 

(b) A violation or alleged violation of this section lhaU be traated •• any other 
vlolation of this chapler and shall ba dealt wflh by the commlUH accorcringly. During 
the pandency of a complaint against a membet, committee employee, or comrnlttea 

-contrattD"r;-tffe-PlffiOncomplamiaigafnlfinay not particJpate In offlclal ac:Uon or the 
committee. 

-

(c) A parson under contract lo provide personal NlVlcee 1D the commltlae who Is part of 
a corporation or partnarahlp that Includes Individuals who wi1 not ba parUclpatfng 
dlraclty In the work performed by the anllty for the committee may raqueat the 
committee to exclude membera of the entity from 10ma or all of the provisions of thJI 
sactfon. The commlttN may grant the nsquest If It ffnds that doing 10 wfU not lead to 
the appearanoe that the committee ii subject to undue poltfcal Influence and If there 
II no appearance of Impropriety. (§ 26 ch 127 SLA 1992; am§§ 41,42 ch 74 SLA 
1998) 

The committee also notes that most contracts with the ethics committee have 
been profe11fonal contracla for legal and lnvestigatlw services. 

PREVIOUS EXEMPTIONS: On January 29, 1996 the ethics committee, under 
the authorizing language In AS 24.60.990, designated the following posltJons as 
being exempt from the definition of •1egislative employee•: print shop positions, 
maintenance positions, supply positions, Capitol Tour Guides, Range 15 and 
below positJons in Legal and Research. The committee has not exempted any 
additional positions since that time. 
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CONTRACT TYPES: The definition ·ot legfalative emplo,ae (8f&rs to a 
peraon, other than • legfalator, who la compensated by the legialathM branch' 
in return for regular or substantial personal a8MQ88, ragarcleea of the 
pel'lon'a pay level or technical status as full-time or part-time employee, 
independent contractor or consulant. Leglalatlw empJoyeea put through the 
state payroll syatem faR under the definition of legislative employee. 

The Laglsfative Affairs Agency (LAA) is the agency raaponaible for preparing 
and co-authorizing contracts. There are gen«affy two types of ciontracts 
Jaaued by LAA. 

. 1. Reduced Benefit Contrllctla: Thia type of contract Is for empfoyeee 
who eJect not to receive certain state benefits. Tt9J provide r9gular and 
substantial personal aervfees, and though on ·contract, are paid th,ough the 
state payroll system. Contractors paid under this type of contract fall under 
the definition of leglslaflve employee, and are therefore subject to the ethics 
code, unleaa otherwlaa exempted by U,e committee. 

2. 'S.Vlcu or ProtNelonll S.rvlcee Cantracfll: Contracts under 
this category cover a wfde range, including but not limited to; construction, 
computer aervlcea, malntenanca.lrepair, security, delvery, accounting/audit, 
document production, translation, utlitles, leases, management, ruearch, 
conJufting, legal, etc. · 

The services or profeulonal aervfcea contractors under category 2 above, 
have traditionally not been paid through the payroll system, do not occupy 
Jeglalatfve office space or have access to state rasources such as 
computers, etc. It is the committee's undenatandJng that white thil la true 
fer the majority of these category 2 contractors, there may be occaaions 
~ a ca~~~- ~~cto_rl!_allocatld._.P-l!mJn.aJeglalatlVJs_offlce .and-

~ ii autnorized to use &tale resources for the committee work (e.g. a 
judiciary commlttlle contracta with an attorney to assist wHh fnues before 
that corrvnittae for a key period of time). Furthenncn, the contractor may 
be involved in policy mattera or serve in a capacity to represent the 
legislature on policy mattera. · 

REGULAR or SUBSTANTIAL SERVICES: The committee notes that the 
definition for leglslative employee refers to those who are compensated by 
the leglalatfve branch In retum for regular or substantial peraonaJ 881Vlcea, 
regardless of the person's pay level or technical status as a full-time or 
part-time employee, Independent contractor, or consultant The tenns 
•regular or subatantiar ant not defined in the ethics code. The tem, 
"regular" appears to clearty include those reduced benefit contractors who 
perfonn leglalatfva duties, ·have set work schedules and are pakf through 
the payroll 1ystem. 
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The commHtee looks to the $5,000 f,gure set out in AS 24.60.040, (the 
restrictions on legislators and legislative employee's participation in 
certain contracts and leaaes) in defining •substantial• for the purpose of 
this ad'Visory opinion. The restricttons In AS 24.80.040 do not apply to 
cor1b~. or leases under. $5000. The committee uses this guideline In 
addressing whether personal services tendered under a contract ara 
conaidentd substantial. 

FINDING: The committee believes the legislature did not intenc:,f to include 
all those who contract with the legislature, in the definition of legislative 
employee but in fact fntended to Include those who are paid through the 
state payroll ~. regardless of contract status, and those who 
contract, under category 2, far over $5,000 and who have acceaa to use 
of state resources or who provide poRcy related services. 

THE TEST: In evaluating whether a potential cont,actor falls within the 
· d:efioition of legislative employee and th•a:atore subject to the ethics code, 
the conm1ittee sets out the following stap-by-etep teat 

1. Will the ~ntractor be · paid through the stala payroll system? If 
yea, wm contractor fall under any of the preYiously exempt categorl•, 
(listed on page 2)? If the position i8 exempt the contractor Is not subject to 
the ethlce code. If the poaltlon Is not exempt, the contractor {a subject to 
the ethics code. 

2. Is the contractor providing services to the Ethics Committee? If 
yea, Ula contractor is subject to the legislative ethics code. 

· 3. Is the services or profeasfonal aervfces contract value greater 
than ss;ooo? If no, the contractor i8 not subject to the ethics code. If yea, 
aeebek>w: 

- - - --(ar Wilr -tfli . ·contractor -(including- those providing legal 
services) incur more than Incidental use of state rasources such as 
computers, desks, phones, fax machines, or the like? 

or 

(b) WIii the contractor (excl~ding those who represent the 
legislature In IJtlgation or in an administrative matter before the 
state executive branch) provide legislative policy relatad services or 
represent.the legislature in a policy-related capacity? 

If the contractor falls within either 3(a) or 3(b) above, the contractor 
Is subject to the legislative ethics code. 

CONCLUSION 
The committee finds that any contractors who are paid through the state 
payroll system, contractors (or those designated within a contracting finn 
or company) with the ethics committee and those services or prof888ional 
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services contractors with legislative contracts over $5,000, who will Incur 
more than Incidental use of state resources gr who either contract .for 
leglslatlve policy related servfces or who are designated to represent the . 
legislature In a poliey-related capacity, fall within the legislative employee 
definition and are therefore subject to the legisative ethics code. 

RECOIIIIENDATIONS 

If the Initial concern of the legislature was to limit p088lble unethical 
contracting practices, the legislature may wish to consider amending the 
legislative procurement poRcies or related procurement code to include a 
disclosure requirement for .,, th°'8 who contract with the l~falature, 
regardless of contract type. The public dlacloaure could Include any cloae 
economic associations with legislators or leglslatiwt employees and would 
be tied prior to signing the contract 

Further, the committee recommends the contract language reflect these 
changes, specifying ~ich contractors are subject to·the leglalative ethics 
code. 

Adopt8d by the Select ConuriltfN on Leglalllllva Ethics Nonmber 4, 1111. 

Members pnteent and concurring in this opinion: 

Shlrtey McCoy, ChaJr 
Senator Lyman Hoffman 
Rapreaentatfve Pete Kott 
Dennie •skfp• Cook 
Ed-Granger-· 
Conner Thomas 
Curt Wallace 

Membera ablent: Senator. Torgerson, Representative Kookaah 
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716 Wnt 4*. Suite 230 
Anc:lwrap,AK.99501 
(907) 25S-2106 
FAX: 258-201~ 

Aruka Staee Leplatare 

Select Colllllilttee oa 
Leaialative Etlaict 

February.It, 1997 

Ad:Yiaory Opillioa 9',,06 

Sabjeet: . Ethia CollUllfUee Contndl 

Mailillf Address: 
P.O. Box 101468 
Anchmqo, AK 
99510 

RE: Whether the prohibitions of AS 24.60.134 apply to owey mnployee in a professiOD&l 
limited liability company which has a personal services c:ontract with the Select 
Committee on Legislative Ethics. · 

You perform personal services for the Selm Committee on Legislative Ethics under a 
personal services contract and therefore are covered by the legislative ethics code. You 
have requested an advismy opinion concerning whether other employees of the 
professional limited liability company by which you are employed arc subject to the 
ethics code because of the contract between the company and the ethics committee. 

·· · · - - · - Stateme•t-of'Fati 

The facts and circumstances that you have re.lated, and on which the committee relies in 
answming your questions, are as follows: 

You are employed by a professional limited liability company which holds a CODfract to 
provide services to the ethics commi~. You arc the primary person designated by the 
company to provide those services. In addition, a number of other employees of the 
company, both professional and nonprofessional, assist you in providing the services. 
Tho company has implemented procedures to ensure the JCCIDity and confidentiality of 
the documents and files of the ethics committee. Only staff assigned to worlc for the 
committee has access to them. You ask whether, given these circumstances, staff'who do 
not have access t.o confidential commit= information or perfonn woik for the committee 
are required to comply with AS 24.60.134. 



Dflcullion 

Under AS 24.60.134(a), "a person under contract to pl'9\'ide personal services to the 
committee" may not engage in various partisan political activities or act as a lob~ 1 
'The Alaska Statutes define "person" as used throughout the laws of the s1ate to include "a 
COlpOl'BDon, company, par1Dersbip, firm, association, organivmon. business trust, or 
society, as well as a natural person." AS 01.10.060(8). Applying the definition of 
"person" to AS 24.60.134(a), the committee concludes that the company that enters into a 
personal services contract with the ethics committee is covere~ by AS 24.60.134(a) and 
should not, itsel( engage in the proln'bited activities. However, that conclusion does not 
directly address how to apply the restriction to the individuals employed by the company. 
Should restrictions that apply to the company be considered to apply to each of i1s 
employees or should the employees be treated differently, depending on their 
involvement in the contrapt? 

To answer that question, it is helpful to review AS 24.60.020(a), which sets out the 
individuals to whom the legislative ethics code applieS, and AS 24.60.990(a)(l0), the 
definition of "legislative employee" for the ethics code. Under AS 24.60.020(a), the 
ethics code applies to legislators, legislative employees, and public members of this 

·ttee2 . commJ • 

1 AS 24.60.134(a) s1ates 

(a) In addition to the requirements of this chapter, a public member 
of the ·committee, an e.pJployee of the committl:,e, or a person under 
contract to provide personal services to the committee may not 

(1) participate in political ent or in a political 
_ . _ _campaigndurlng.the._pc,rson's .term..of-0fficc;::,'f~ent,or contract; - - -

(2) participate in the campaign of. attend campaign :fund. 
raising events for, or mm a financial contribution to 

~) a candidate for th~ature; 
~) an incumbent le · or legislative 

employee who 1s a candidate for ano · public office; or 
(C) a person ~ for another office 

against an incumbent legislator or legislative employee; or 
(3) participate in lobbying activities that would require the 

person to register as a lo6byist except as required to inform the legislature 
conccadng legislation requested by the committee or other matters related 
to the committee. 

i AS 24.60.020(a) states 

(a) Except as otherwise provided in this subsectioIJ, [the legislative 
ethics code] applies to a member of the lesislature, to a legislative 
employee, and to public members of the [ethics] committee. This chapter 
does not apply to 

. (1) a former member of the legisJature or to a person 
formerly employed by the legislative branch of government unless the 
provision specifically states that it applies; 

• 2 - AO 96-06 



Under AS 24.60.990(aX10), 

"legislative employee" means a person. other than a 
legislator, who is compensated by the legislative branch in return for 
regular or substmtial personal services, regardless of the person's pay level 
or technical status as a fbll-time or part-time employee, independent 
con1ractor, or consultant; it includes public membets and staff of the 
committee; it does not include individuals who perform functions that are 
incidental to legislative functions, including security, messenger, 
maintenance,, and print shop employees, and other employees designated 
by the committee[.] 

From these two provisions, it appears that the ethics code is intended to apply to persons 
"pc:rfmmina regular or subsbm.tial services for the legislature" and that individuals who 
perfOJm "incidental" services of a type that do not involve policy decisions or access to 
confidential infonnation are excluded ftom. coverage. The ethics committee also may 
designate additional groups of employees who are excepted ftom the requirements or the 
code. 

The committee finds that it is appropriate to use its power to exclude employees from 
covaage under the ethics code in the situation nosed in your request for this opinion. 
Accordingly, the committee finds that the phrase "a pmon 1IDder contract to provide 
personal same.es to the committee" as used in AS 24.60.134 includes the company that 
has entered into the contract and those employees of the company that perfaan regular or 
substantial services on behalf of the committee. In addition, given the committee's 
obliptlon to preserve its status as a llOllplrti.saa body and to protect the integrity of 
confidential information, the committee finds that any other individuals who aro 
pennitted to have access to confidential committee files and documents should also be 

- - - - · · ·· covered-by-tharphrue. - sbtlr-ortliOie groups are- obligedlo mram mim the partisan 
political activity 8Dd lobbying covered by AS 24.60.134(a). Given the circumsfances you 
have described in your request for this opinion, the committee believes that the "shield 
wall" around confidential committee information that has been erected by your company 
is sufficient to preserve the confidentiality of committee inftmnation. 

Conelmlon 

For the reasons stated above, the committee finds that because the company for which 
you work has adopted policies and procedures that preserve·the confidentiality of the files 
and documents of the committee, only those employees of the company who have access 
to the documents and pezform regular or substantial services for the committee are subject 
to the restrictions set out in AS 24.60.134. In reaching this decision, the committee has 
relied on its power under AS 24.60.990(aX10) to designate employees who are outside 
the scope of the ethics code. 

(2) a person elected to the legislature who at the time of 
election is not a member of the legislature. 

- 3 - AO 96-06 



Adopted by the Select Committee on Legislative Ethics on February 1 ls 1997. 

Members present and concwring in this opinion were; 

Margie MacNeilles Chair 
IoeDonahue 
Shirley McCoy 
Senator Jim Duncan 
Senator Drue Pearce 
Represmtaiive Con Buncie 
Representative Kim Elton 

Members absent weie: 

F.clOranger 
Edith Vonferstrasse 

TC~dr:glc 
97-006.jdr 
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Alaska State Leplature 

Select Committee on 
Legislative Ethics 

716 w. 4th, Suite 230 
Anchorage AK 
(907) 269-0lSO 
FAX: 269-0152 

TO: Wen Jbcsate, LAA Administration 
Terry Bannis~ Legal 

FROM: 

DATB: February l:3, 

Mailin1 Addieas: 
P.O. Box 101468 
Anchonge, AIC. 
99S10-1468 

RB: ContractB and Determination of LegiBlative Employee 

This memo is in follow-up to our conversation from February 4, 2003 concerning 
whether a person on contract with the legislatun: is considered a legislative 
employee. 

A&r ~"._i~~$ ~~p ~~I~~~ I!)U P!'Qvided and talkin_s with Conner 
- ·Thomu. Chair of the ethics committee, we recommend the following change.11 to 

all coptracts over $S000 except for professional services that relate to positions 
exempt under AS 24.60.990. 

1. Include a statement in all contracts referencing Advisory Opinion 
99-01. 

2. Include a copy of the advisory opinion with each contract. 

Let me know your thoughts on these suggestions. 

~ ~ ~ ~ r~1"3.1.1 
~ ~ .,.;._ ()l,Qunv 

r.J--e . . . /. ~ -
D~ //~,,~ 

./--. A.t:l 'f. 9'-0 I 



FES-04-03 TUE 10144 AH LM EXEO DIRECTOR FAX f«), 807 466 3234 P, 01/02 

noll0e to the ConeuJtant. lfthil cantractll eotemilllltedand 9'f faft'nnation 
Is not baaed on • b,Nch by .the Consulant, the Conaultant ah .. be 
comptnnted for 88MC88 ~ under U,e C8ffl'!I ofthfa oontract to the 
data oft.rminatran lffhe~Ulllntpravldelt119,_..wflha~ n,port 
oontalnlng•d•Cf(ptlonaf._Nrvlcel performed. a...,.,1ilintoflle rlillJJta 
oroonchlllon• formed baaed upon any raaeardlor•na"*·pmonned, and 
a copy of the wrtttM matalfal produoed cuing the contraat. 

CLAUSE 111 • COIIP§MMIIQN MP IIJHAP Of PAJIINT 
(A) For~ work 1peclffed In lhla mnbact 1he Consultant ahal ba coq,enaatad 

(B) Payment 1ha0 be IJeled on proper bRJing provided by the Conautant. 

(C) The Projlol Dlrlctor mutt applOVB a bllng barora ii may be paid. 

(D) tf • payment la not made within 80 daya after the Agency ,_ l8CllwNt a 
praper bll,g, the Agency sh.U pay interelt on the unpaid befanca of the 
blllng at the rate of 1.5 permnt per month fnxn. and Including, the 81 It day 
through the date payment la made. A paynnt II con.denld made on the 
date it Is malad or penonally dellverlld to the eon,uHant. 

ll&MN)l!R: If the CGnauftllnt requll'INI ta trawl lh•n this Paragraph 
ataodd be adcled: lflhe PIIIJNtDI..., ...... the Conlultant to travel oul8kle of 
the Conaullnl'• · home baN of lie · • Co......,. wll be 
Nlmbll,.ld for NQOtllb .. trav.a _,.._that .. auppo,tad by ncelpta 1111d tllat 
.. •PP'IMd .., .... PaoJectDl-«or. 

·· --· ·-(E)-· - rota1-paymentnmder1hll1Xlf'ltradlnly nor...-.c1- - - - - -

AL4YB JV .. PROJECT QIR&gJOB 

The P,afeotDlr8Gtor' 11 . . • The Pmjlat Dlrecb'ls 
authol12ed to ovnee and direct ht idMtles t>f ttte ConlUltant under this aantraot. 

~ Y • CCJYIBftPI MHPIB DfE EJHICI LAW 
The Consultant may be subJeat to the pruvlllonl of AS 24.M (Ltglalattve Ethloa) aa a 
legfsfaUve emplayee unless emuded from thedeflnlfon of"leglllallvlt lfflPk>YN" under AB 
24.80.990(10). 

CLAUfl YI• QPl!NSEI AND QUPUCATION 

2 

, ... . 



Alaska State Leaislatbre 

Select Committee on 
LeglllaUYe Ethics 

716 W. <4th, Suite 230 
Anc:ho,qe AK 
{SI07) 269~150 
FAX: 269~152 

TO: 

FROM: 

DA'IB: 

RE: 

February 27, 2, 

Advisory Opinion 99-01 
Contractual Services 

Mailing Address: 
P.O. Box 101468 
Ancborqe, AK. 
99510-1468 

I am providing a cleariaed copy of informal advice given on 'the interpretation of 
Adviaory Opinion 99-01. Let mo know if you have any questions. I hope it will be 
holpful to you. · 

LJMJmONATURBQFINEQBMAI,AQYJCB 

My advice ii infotmal and n~t bi!di• on. the Bthi~_Qommittee.JnLomial.advicc..ia. __ 
· - -· - · -aeiiiisea ofilITdeiitifying infmmation and forwarded to the committee for review at their 

~xt ~ng. The Committee may question or object to any of the advice. at which point 
I contact the person who rcqueated the advice to let him/her know the committee' a 
coaccm and at the same time urge bimlber to obtain a formal, binding opinion from the 
CQmmittee. By not objecting, the committee members endorse the advice, but agaip they 
do not bind thmnsolves to the inf~ advice. If after reviewing my advice, you wish to 
request a foimal advisory opinion, please: let me .know. 

DISCUSSION 

A.O. 99--01 addressed the issue of whether those who provide contractual services to the 
legislature fall within the definition of legislative employee. If a pc:ISon on a contract is 
considered a legislative employee then that individual is covered by the ethics code and is 
requimd to adhetc to the stipulations and requirements outlined in the ethics code, similar 
to a legislative employee on payroll. 

Applicable Statute: AS 24.60.990(a)(l0) atatcs: '"ugislative employee" means a 
/HTSon, oth4r than a legislator, who is compensated by th4 legislative branch in return 



for, regular or sub,tantial personal services regardless of the person's pay level or 
technical status aJ afull-time or part-tilM employee, independent contractor, or 
consuliant; it includes public members and staff of the committee; it does not include 
individuals who pe,foimjunctions that are in!:idental to legislative functions. including 
security, mes,enger, maintenance. and print shop employees, and other employees 
designated by the committee. 

I will briefly explain the step-by-step test set forth in A.O. 99-01 to determine if an 
individual on contract is conside!ed a legislative employee and subject to the ethics code. 
There are three tests which are independent of each other. The first test is whether the 
person on contract is being paid through the state payroll system. Usually this type of . 
contract is for legislative employees who elect not to receive certain state benefits. They 
would receive a yearly W-2 for tax purposes. 

'Ibe second test as.ks if the contractor is providing services to the Ethics Committee. If 
the answer ia NO to both of these queations, the third test must be considered. 

The third test aska if the services or profeasional services contract ~ exceed $5000. If 
YES, two spbquestions must also be answered before a determination can be made if the 
person on contract is considered a legislative employee. 

The first subquestion to consider is will the contractor incur more than incidental use of 
state resomces such u a computer, desk, fax machines, use of an office in a legislative 
building, or the like. The term incidental is not defined in the ethics code, however, 
incidental use has also been described in past informal &4vice as infrequent use. 

The supervisor icsponsible· for the contract must determine if the use of state resources 
. -will-be-more-than·incidentaI-use;-Example:-Tlfe consultiiuwilloe peiforimng workfor 

the legislature for two months. Some of that time will be in the capitol building using 
state resources. This scenario, as described, appears to lend itself to more than incidental 
use during the tmn of the contract but again that is a decision the supervisor of the 
contract.most make. 

The second subquestion to consider is will the contractor provide legislative "policy 
related services" or "represent the legislature in a policy-related capacity''. ~ is no 
definition of "policy ielated services" in the athics code nor is there an explanation of 
what constitutes "representing the Jegislatum in a policy-iclated capacity". 

However, I feel comfortable in saying that if the consultant is appearing before 
committees, boards, commissions, etc. to testify on policy related issues, then the 
proposed contract does fall under "'iqm,senting the legislature in a ·policy related 
capacity''. 

Will the consultant provide .. policy related services"? Examples might include: 
presenting a plan, course of action, guidelines, procedures, strategies, etc. This scenario 



appears to fall within the category of policy related services. However the supervisor, 
who has a much more in-depth understanding of the services to be provided, must 
determine if the services are policy related. 

CONCLUSION 

The bottom line is that if the answer to either of the subquestions in test three is YES and 
the contract exceeds $5000 then the contractor is consideml a legislative employee. 

If the contract exceeds $S000 and the answer to the two subquestions in test three is NO, 
then the contractor is not considered a legislative employee and is not subject to the 
ethics code. 

·-· .......... - .. - __ ,. -



Alaska State Legislature 
· LegislaliPe A.ff airs Agency 
OjJlce of Jl,e Ex«!ldlH Director 
r.,,,,.Jllllld Lt!pl.iiN OJlb 11"'11/bv, Rot1• Jl1 
Ma!lfvAtll/rm,· Stf! 9ffto/, Rm 3 lvneav ,d,la,ska pgaoJ-2/97 p1u,,., (!9Z>H.S-38f?P !'9@ a,o1u5,_3234 

MEMORANDUM 

TO: Joyce Anderson, Ethics Committee Administrator 
Select Committee on Legislative Ethics 

FR.OM: Wen.lb·~. · · ~·veAssi.stant 
Admini~ 

DATE: March 28, 2003 

SUBJECT: EthiciJ Clause in Legislative Contracts 

In response to your memo of February 13, 2003 relating to Advisory Opinion 99-01 and 
determination of legislative employees fur purposes of the ethics statutes, we will be changing 
the ethics clause in legislative contracts. Thauk you for pointing out that the CUITeDt language 
needed updating. 

I have discussed this matter with Terry Bannister, Pam Vami, and Karla Schofield. We will be 
changing our ethics clause to read as follows: 

COVERAGE UNDER nm ETHICS LAW 

· -The-6onsultant,:nay·be subject-to-the provisions-of~ 24:60 (Legislative Etliics) -as a 
legislative employee unless excluded from the definition of "legislative employee'' under 
AS 24.60.990(aX10). Select Committee on Legislative Ethics Advisory Opinion 99-01 
concludes that 0 any contractors who an, paid through the state payroll system, contractors 
(or those designated within a con1racting firm or company) with the ethics committee 8Dd 
those services or professional services contractors with legislative contracts over SS,000, 
who will incur more than incidental use of state resources or who either ccmtract for 
legislative policy related services or who are designated to represent tho legislature in a 
policy-related capacity, fall within the legislative employee definition and are therefore 
subject to the legislative ethics code.'" 

We believe this is the most concise way to advise contractors of the posm'bility they may be 
subject to the ethics code. 1f any contractors wish to receive a complete copy of Advisory 
Opinion 99-01 we will be happy to provide it 

I hope this change in 011:f contract language answers your concerns. 

cc: Pam Vami, Executive Director, LAA 
Teny Bannister, Legal Attorney, Legal Services 
Karla Schofield, Deputy Director, Administrative Services 
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ETHICS COMMI1TEE MEETING - -

January 23, ~014 

ITEM 10: Ethics Training for Independent Contractors or Consultants 

Included in the packet: 
• AS 24.60.150. Duties of the committee; and AS 24.60.155 Legislative ethics course. 
• AS 24.60.134~ Prohibited conduct by publlc members and committee ~mployees and 
co~~~ . 

• Advisory Opinion 99-01, Definition Employee - Contractual Services. 
• Advisory Opinion 96-06, Ethlcs'eommittee Contracts. 
• February 13, 2003 memo to Wen lbesate, LAA Administration, Contracts and 

Determination of Legislative Employee. 
o 2 sample contracts with language containing.Coverage under the Ethics Law. 

• February 27, 2003 memo to Karla Schofield, Deputy Director, Administrative Services, 
Explanation of A() 99-01. . 

• March ·2s, 2003 memo from Wen lbeiSate, LAA Administration, Ethics Clause in 
Legislative Contracts. 

• FY 13 {June 1, 2012 thru June 30, 2013) listing of contracts. 
• Research of other ~ates laws and definition of "employee" and "contractor." 

Available to testify at the Committee meeting 
• Doug Gardner, Director Legislative Legal Services. 

. ·-G-£N.£RAL-13AKGROtJND-tNFQRMAl'IQN,:-
Several Inquiries have been received from legislative agencies within the last two months ask_ing 
If Independent contractors or consultants with the Legislature are required to complete ethics· 
training •. Another Inquiry was received on Tuesday, January 14. The contract Is for $35,000 and 
is i personal services contract. · 

AS 24.60.-990(a)(11) states: 
In this chapter, •legislative employee .. -means a person, other than a legislator, 
who is compensated by the legislative branch in return for regular or substantial 
personal services, regardless of the person's pay level or technical status as a 
full-time or part-time employee, · Independent contractor, or consultant; it 
include public members and staff of the committee; It · does not include 
individuals who perform functions that are incidental to leaislatlve functions, and 
other employees designated by the committee;" 

Page 1 of 6 
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Under the provisions of AO 99-01, an independent consultant and contractor ls considered a 
"legislative employee" If certain conditions are met. 

AO 99-01 TEST: In evaluating whether a potential contractor falls within the definition of 
legislative employee and therefore subject to the ethics code, the committee sets out the 
followJng step-by-step test: 

1. WIil the contractor be paid through the state payroll system? If yes, will contractor fall 
under any of. the previously exempt categories, (llsted on page 2)1 [Note: The 
statutorily exempt categories were re.moved from the definition of "legislative 
employee" with 2012 leg/slation. Additionally, In 1996 the committee designated several 
other J~b categ_ories which are also no longe~ In effect.] 

a. If the position is exempt, the contractor Js not su~ject to the ethics code. 
b. If the position is not exempt, the contractor Is subject to the ethics code. 

. . 
2. Is the contractor providing services to the Ethics Committee? If yes, th~ contractor is 

subject to the Legislative Ethics Code. 

3. Is the service or professional services contract value greater than SS.000? If no, the 
contractor is not subject to the Ethics Code. If yes, see below: 

a. Will the contractor {Including those providing legal services) incur more than 
incidental use of state resources such as computers, desks, phones, fax 
machines, or the like? (OR) 

b. Will the contractor (excluding those who represent the legislature In litlgatlon or 
~ Jn an-administrative.matter before-the mte-exeeutive branei!j~rovlde~egjs/atlve 
·· -polTcy related services or represent the leglslature In a policy-related capacity? 

If the contractor falls within 3(a) or 3{b) above, the contractor is considered a 'legislative 
employee.' 

NOTE: AO a.M>&, which addresses an issue with a state contract, has relevance. In this 
opinion, "professional services mntracts" are defined as: 

professional, technical or consultant's services that are predominately intellectual In 
character and that Include analysis, evaluation, prediction, planning or 
recommendation, and result in the production of a report or the completion of a task. 

Keep In mind that contractors who provide goods (ex: West Law access), equipment (ex: 
moving vans), and labor· (ex: work on the State Capitol ~ullding) would not fall In the category 
of .,professional services contracts., under the definition In AO 84-<>6 in addition to the TEST in 

Page2of6 
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AO 99-01; and therefore, these types of contractors would not be considered a legislative 
employee for purposes of the Act. · 

Under AO 96-06, the committee considered whether employees of the contractor who 
provides legal services to the Ethics Committee were.required to comply with AS 24.60.134(c). 
[AS 24.60.134 addresses prohibited conduct In addition to the qther requirements of t/Je 
Act. Specijically1 activity .relating to partisan political activity, campaigns, fundra/sing 
and lobbying.] 

AS 24.60.134(c) A person under contract to provide personal services to the 
committee who Is part of a corporation or partnership that rnciudes ·1ndivlduals 
who riot be participating directly in the work performed by the entity for the 
corriinlttee may request the committee to exclude members of the entity from 
some or all of the provisions of this section. The committee may grant the 
request if It finds that doing so. will not le~d to the appearance that the 
committee is subject to undu~ political Influence and If there is no appearance of 
Impropriety. · 

The committee concluded "that because the company for which you work has adopted policies 
and procedures that preserve the confidentiality of the flies and documents of the committee, 
only those employees of the company who have access to the documents and perform regular 
or substantial services for the committee are subject to .the restrictions set out In AS 24.60.134. 
In reachlng"thls decision, the committee has relied on Its power under AS 24.60.990(a)(10l to 
designate employees who are outside of the scope _of the et~ics code." 

. It Is Important to note that the committee found that the phras.e ~a person u.nder c.ontract Jo 
.. pnM<Je personaTsefviceslcitne com-mittee,,.i1s .. usedln AS 24~60.134 includes th8 companv·that . 
has entered Into the contract and those employees of the company that perform regular or 
substantial services on behalf of the commlttee.u 

The bigger question IS: 

Do all the provisions under the Act apply to independent contractors and 
consultants If they meet the definition of "leglslatlve employee" as determined 
lnA099-01? 

• Ethics training. 
• Disclosures. 

. • Gift prohibitions. 
• Restrictions on fundralslng. 
• Complaints. 

Page3of6 



0 

0 

All contracts currently contain the following clause: 
Clause XYZ - Coverage under the Ethics Code 
The Consultant may be sub}ect to the provisions of AS 24.60 (Legislative Ethics) 
as a legislative employee unless excluded from the definition of "legislative 
employee" under AS 24.60.990(a)(11). Select Committee on Legislative Ethics 
Advisory Opinion 99-01 concludes that "any contractors who are paid ttii:ough 
the state payroll system, contractors (or those designated within a contracting 
firm or company) with the Ethics Committee and those services or professional 
services contractors with legislative contracts over $5,000, who will Incur more 
than Incidental use of state resources or who either contract for legislative policy 
related services or who are designated to represent the Legislature In a policy­
related capacity, fall within the legislative employee definition ·and are therefore 
subject to the legislative ethics code." 

In March 2003 the dause was changed to the current language. (Note: Please note that ethics 
training did riot become 'manaatory' until the 2008 legislative session.) The 2003 language Is as 
follows: · 

Clause XVZ-Coverage under the Ethics Law 
"The Consuftant may be subject to the provisions of AS 24.60. (Legislative Ethics) 
as a legislative employee unless excluded from the qeflnltlon of "legislative 
employee,. under AS 24.60.990(10)." 

The reason for the change In 2003 was due to a contractor calllns Mr. Wen lbesate, lAA 
Administration, and this office asking for clarification of what it meant to be considered a 
"legislative employee.., In relation to ethics compliance. Ethics staff consulted with H. Conner 
Thomas,·chalr of the committee at that time, and It was determined contract language should 
be updated. (See attached correspondence.) 

: . ... _-· :-..:-:: .. . .. --· ·.: -~_.: .: -:...:- .: ._ -... ··- - - -.. ~. .. . ..... ' .. ·,. - . - ·- ... - ~ - .. ' - - .. ... . - . - -

CONTRACT INFORMATION - FY 2013 (July 1, 2012 through June 30, 2013} 
(Note: Contracts Issued fc,r construction and labor are not included in these numbers.) 

NUMBERS 
27 
1 
1 
1 
9 
10 
0 
5 

~ ~- - ~ 

CATEGORY 
Contracts Issued during FY 13 
Legislative Affairs Agency 
Victims' Rights 
Alaska Arctic Policy Commission 
Legislative Council 
Senate Finance 
Ombudsman 
Ethics Committee 
Legislative Budget and Audit Committee 

AMOUNT/RANGES 
$5,000 - $300,027 
$811599 
$74,863 
$25,000 
$15,000 to $149,000 
$5,000 to $300,027 

-0-
$5,000 to $10,000 
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Note: 
• It appears that 22 of the 27 contracts would fa.II under the definition of 'legislative 

employees' under the TEST condition~ outlined in AO 99-01. Further, the threshold of 
$5,000 or more was met by every contract listed. Keep in mind, the AO was Issued 15 
years ago. 

• A review of the contracts shows that It Is possible a contract may include a living 
allowance for the contractor. This factor was not considered In AO 99-01. Should this 
type of contract be looked at differently from those where no living allowance Is 
Included? 

DISCUSSION: 
Points to consider: 

• Does AO 99-01 need to be revisited to re-evaluate the parameters (TEST) defining 
'legfslatfve employee' as it relates to independent consultants and co~ctors? 

o AO 96-06 addressed exempting employees of Ethics Committee contractors by 
defining what factors and work assignments would place the emplqyee under 
the provisions of the Act. The opinion also provided a process by which the 

. contractor could request an exemption for employees. 
• If AO 99-01 ls revisited, should the opinion include such a clarification and 

option? 
• Consider the volume of contracts.issued by the Legislature and legislative agencies that 

would meet the definition of 'legislative employee' under AO 99-01? 
o Staff time to monitor contracts issued, follow up on compliance, and answer 

questions from contractors couJd be considerable for both the administrator and 
. . -· administratlye.assistant-.(authorized-for,,60,_H!rn.el, _ _ · __ -_ _ . _-_ .: _ __ _ _ __ ~ .. : . 
• - · The term of the contract (from/to date) wo~ld d~termlne whether ethics training was a 

requirement. 
o Currently only 'legislative employees' who will be on board for 30 ·days or more 

are required to complete ethics training. 
• AS 24.60.155 states, " ..• a person who begins employment ..• shall 

complete the course required by this section within 30 days after the 
person's first day of service . . . » 

. • AS 24.60.155 states, "A legislative intern or legislative volunteer who 
serves fewer than 30 days in one legislature is not subject to the 
requirements under (a) of this section." 

• What other sections of the Act apply to contractors? rs It reasonable for contractors to 
file ethics disclosures, follow the gift prohibitions, and be restricted from certain 
fundralslng activities? 

• D~ermine the process for administering the requirements and compliance 
components. 
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o Should the contractor be Informed prior to signing off on the contract of the B 
requirement to c;omplete ethics training and/or other requirements outlined in lL 
the Act? 

o. Who Is covered by the requirements of the Act? The Individual performing the 
consultant work, any support staff working -on the issue, or the entire 
organization If the contract Is with an organization. 

o Who must complete the training? Same questions. 
• A specialized on-line ethics training designed for contractors is an option. The on-line 

system Is already In place and could be tallored for this purpose as well. 
• Research of other states indicates that a contractor is not considered a public employee 

or covered by ethics provisions. · · 

RECOMMENDATION: 
Staff has no recommendation at this time. See op~ions below. 

ACTION: 
Options Include: 

• Further study. . 
• Request an advisory o·plnlon based on the current facts presented In order to provide 

guidance to contactors, Ethics staff, and LAA staff. . 
• Determine today the issues regarding ethics training and compliance with other sections 

of the Act. 
• Recommend a statutory change to the definition of "legislative employee" and/or 

recommend specific language addressing contractors and ethics compliance. 
" -. ,. . - : -.:: .:_:... .. . - .. :: .: - : -... - :.: - : - -_ -.:: ·- . .. - .. - ----: •... .. . - -- - - - _. - -· - - -. - - - - - -.. - - . 
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ETHICSCOMMITIEE MEETING 
January.23,·2911 

Item 10: EttHCS TRAINING for Independent Contractors or Consultants -
pursuant ta AS,24.60.155 

legislative Budget and Audit Committee - current contracts. 

They can also be found at: http://lba.aldeg.gov/documents/contracts/ 

1) Janak N.1ayer 
Amount: $250,000, plus $13,000 for living expenses 
Duration: January 1, 2014 -January 31, 2015 
Purpose: Advise the legislature on matters relatlng to the oil and gas fiscal and 
commercial structures In Alaska and around the world 

2) Nikolaos Tsafos 
Amount: $250,000, plus $13,000for livlng expenses 
Duration: January 1, 2014-January 31, 2015 
Purpose: Advise the legislature on matters relating to the oll and gas flscaJ and 
commercial structures In Alaska and around the world 

3) Roser Marks 
Amount: $250,000 
Duration: January 312013 -January 31, 2015 
Purpose: Analyze and evaluate oil and gas fiscal regimes In Alaska and around the world 
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ETHICS COMMITTEE MEETING 
May 29, 2014 

Item 11: Independent Contractors/Consultants - Compliance with the 
legislative Ethics Act 

Background: Continuation from the January 23, 2014 meeting. 

ITEMS IN THE PACKET 

• April 30, 2014, -legal opinion, LAA Legal, Dan Wayne: Independent Contractors and 
Consultants as Legis,lative Employees. 

• LAA Research Report. 
. o Summary Table. 

o Research Brief. 

• May 13, 2104, legal opinion, LAA ~egal, Dan Wayne: Clarification of statutory language 
in HB 127 (awaiting transmittal to the Governor), Personal Services Contracts with 
Ombudsman's office. 

o HB'127,0mbudsman's operation. 
• January ?3, 2014, Item 10, materials. 

RESEARCH REQUEST 
. On March 3, 2014, a research request was submitted to Legislative Research. The request 
asked for the following information from at least 25 governmental bodies: 

• Are independent contractors/consultants considered an employee for purposes of 
~thics compliance? 

· • A.r~ ioc;l~~!'lQ~nt~q__nt_r~ctQ.r~j~on.sultgn!s J:P'lleresf 49d~r..:sfWarale ~t~t4.to.rv._l_aog_ua_g_e. 
for purposes of ethics compliance? 

• If yes, what statutory ethics requirements apply? 
• If only certain contractors/consultants_ are covered, what detailed criteria are used to 

make that determination? 

Below is a recap of the research report: 
TOTAL CATEGORY 
7 Does not include independent contractors 

and/or consultants in definition of employee 

3 Covers contractors under ethics laws with no 
separate distinction or qualification 

ENTITY 
Delaware, Florida, Iowa, Michigan, 
New York, Washington, West 
Virginia (relies on the definition of 
employee as determined by the IRS) 

North Carolina (definition of 
legislative employee specifically 
includes consultants and counsel to 
either house), Pennsylvania, 
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(subject to "Contractor Integrity 
Provisions which requires 
compliance with state ethics laws), 
indiana (Executive Branch subject to 
"Contractor and Executive Branch 
Lobbyist Ethics Training" course) 

1 Covers contractors under an Executive Order New Jersey 
which requires state agencies to adopt standards 
of conduct for contractors & requires contractors 
to comply with "Plain Language Guide to Ethical 
Business Conduct'' 

3 Covers contractors if they perform a 'government Idaho, Louisiana, Oregon 
function' 

2 

1 

Covers contractors if .they' are subject to the 
control of the employer 

Covers co·ntractors who make or participate in 
government decisions 

Illinois, Nevada 

California 

1 Covers contractors who work at least 40 hours a Alabama 
week for the Legislature 

1 Does not cover consultants; ~eparate provision Connecticut 
a.RP.Hes tQ.COittra,tor~ ~nc;f c;;on~4ltants regarding 
confileiit'i'ality, accepta'nce of other state... .. 

contracts, and accepting or giving anything of 
value that influences their actions 

1 Includes contractors In the definition of Hawaii 

1 

1 

1 

Employee; a contractor may be considered an 
independent contractor dependent upon the 
terms, substance, and working relationship 

Includes contractors who provide specialized 
services 

Includes consultants but not independent 
Contractors 

Does not cover independent contractors but 
includes contractors (vendors) doing business 

Mas~achusetts 

Ohio 

Texas 
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with the Procurement and Support Services 
division 

Places restrictions on vendors who have sold 
goods or services during the preceding 24 
months 

Rhode Island 

LEGAL OPINION from LAA LEGAL 
Requested February 5, 2014. The request asked the following: What options would be 
available the to the committee to provide ciarity to. the statutory definition "legislative 
employee" as defined in AS 24.60.990(a)(11). 

• Option 1: Issue an advisory opinion. 
o " . .. the committee could adopt definitions ofthose undefined terms . . 

[independent contractor and consultant], based on the commonly understood 
definition of the terms."· 

o The committee may not create a new meaning for the definition of "legislative 
employee." 

o The committee· may make the existir:tg statutory definition more specific and 
which could allow the committee to find that some types of contractors or 
consultants are not subject to the Legislative Ethics Act because they are not 
legislative employees within the statutory definition. 

• Option 2: Recommend legislation. 
o The committee determines the statute is simply too narrow to allow the 

exemptions the committee feels· a~e appropriate. ? 
o Are.~~-~<?. ~Rn~si_fl~r:J{ r~g?rr.!fTI~.r:!d_in_g_ l~giJ.!i!~ioJl;.. • • .. 

• Clarifying the definition of "legislative employee." 
• Defining "independent contractor" and "consultant." 
• Limiting the Act's applicability to independent contractors and 

consultants. (Similar to· statutory language for legislative interns and 
volunteers.) 

• Creating a separate statutory section for independent contractors and 
consultants that specify which provisio'ns of the Act apply. 

Staff Recommendation: Staff recommends Option 2, statutory change. Staff recommends 
creating a new statutory section limiting the Act's applicability to "independent contractors" 
and "consultants." The committee under AS 24.60.lSO(b)(l) may "recommend legislation to 
the legislature the committee considered desirable or necessary to promote and maintain high 
standards of ethical conduct in government." 

The committee should keep in mind that ethics legisla~ion always opens up the entire Act to 
other changes. 
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Discussion: Committee discussion of pros and cons o.f moving forward under Option 1 or 
Option 2. Some questions to consider: 

. . 
• Should independent contractors and consultants be considered ' legislative employees?" 

• What parameters of the Act should apply to independent contractors and consultants? 

Action: Committee determines a course of action and makes specific r.ecommendations for 
changes. 
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