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March 23, 2014
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Alaska State Legislature
Budget & Audit Committee
State Capitol, Room 514
Juneau, Alaska 99801

Re:  The Alaska LNG Project

" We have been asked to advise the State of Alaska (“State”) on whether there are risks, -
and ways. to minimize any such risks, under the federal antitrust laws in. connection with the -
- proposal for the State and four. others to create a joint venture that would transport gas and
produce LNG for consumption within Alaska and for export by ship to other markets.

, In rendering this advice, we are primarily relying on information contained in (i) the
. Heads of Agreement dated January 14, 2014, among the State, the Alaska Gasline Development
+ Corporation (“AGDC”), TransCanada Alaska Development Inc., ExxonMobil Alaska Production
‘Inc., ConocoPhillips .Alaska, Inc., and BP Exploration (Alaska) Inc. (“HOA”); (i) the
Memorandum of Understandmg among the State, the TransCanada Alaska COmp_any, LLC,
Foothills Pipe Lines Ltd. and TransCanada Alaska Development Inc.; (iii) House Bill No. 277,
introduced January 24, 2014; and (iv) the Senate Bill No. 138, also ongmally introduced January :
24, 2014, but apparently subsequenﬂy modified. : .

. Under the Heads of Agreement and HB 277, the Legislature is proposmg to create a new
a new AGDC subsidiary, AGDCS, to explore the feasibility of, and to develop, a large diameter
gas pipeline from the North Slope and a LNG production plant in Southern Alaska.! Like its
parent, AGDCS would be “a public corporation and government instrumentality for
administrative purposes of the corporation, but having a legal existence separate from the state.”
[SB Section 7; HB Section 7] The Board of Directors would consist of the corporation’s
chairman, two state commissioners, and four public members selected by th,e' Governor and

! We understand that a prior version of SB 138 also contemplated that AGDC would incorporate
‘anew subsidiary. That feature is not contained in the current version of the Senate Bill. In any
case, the existence of a separate subsidiary to AGDC does not affect the analysm contained
herein.
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serving at his pleasure. AGDCS would be one of the five corporate participants in the project;
the other four are TransCanada Alaska Development Inc., ExxonMobile Alaska Production, Inc.,
ConocoPhillips Alaska, Inc., and BP Exploration (Alaska) Inc. (the latter three collectively “the
Producers™) (see HOA).

This project is generated by the need for the State and the Producers to respond to the
changing market for natural gas in North America, largely as a result of the recent economical
development of significant gas reserves from shale. This development has substantially
increased the amount of gas already being supplied in the United States, and thereby made it
uneconomic to build the previously planned Canadian natural gas pipeline from the North Slope
to the Lower 48 US states. The Producers have large reserves of natural gas, and the State shares
their strong interest in finding markets for it. This reality has led the State to join with the
producers to develop the concept of (i) an 800 mile joint venture pipeline from the North Slope
to southern Alaska and (ii) a large scale LNG plant and related facilities to convert the gas into a
form that could be exported by ship, while also providing for distribution to Alaska residents in
the more populous southern part of the State.

We believe that this large-scale, capital intensive project can be justified by applying the
normal antitrust analysis contained in the Sherman and Clayton Acts; and any antitrust risks that
remained could be eliminated by strengthening the legislative mandate to be sure that whole
LNG project could be qualified for immunity under the so-called “state action” doctrine.

Antitrust Issues Related to the Creation of the LNG Joint Venture

There are generally two sets of antitrust questions that must be examined when a joint
venture is being created: (1) Is the joint venture undertaking an activity that its members could
not perform efficiently on an individual basis? (2) Is the size of the venture appropriate to its
goals? In the case of the proposed Alaska LNG joint venture, the answers to these questions are .

clearly “yes”. ‘

Where the joint venture is performing what the members have previously done on an
individual basis, it may be treated as a de facto merger and hence struck down if it encompasses
an unnecessarily high proportion of market participants. See, e.g., United States v. Columbia

2 'We note that, to the extent that AGDC/AGDCS would become an owner of a newly created
entity or otherwise acquire interests in an entity to develop, own or operate an LNG plant, the
acquisition of such interests could potentially implicate the Hart-Scott-Rodino Antitrust
Improvements Act of 1976, as amended. 15 U.S.C. § 7a. This statute is a notification statute
which requires parties involved in certain acquisitions of voting securities or assets to notify the
federal government before consummating such acquisition. At present, we do not seem to have
sufficient information to advise the State on whether any such notification would be required, or
if an exemption from such notification would be available.
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Pictures Industries, Inc., 507 F. Supp. 412 (S.D.N.Y. 1980), aff’d mem. No 81-6003 (2d Cir.
1981). Alternatively, it may be treated as a thinly-veneered cartel, engaged in joint price fixing
or market division. See Timken Roller Bearing Co. v. United States, 341 US 593 (1951); United
States v. Dynalectric Co., 859 F.2d 1559 (11™ Cir. 1988). This problem does not appear with
regard to the Alaska LNG joint venture. Pipelines and LNG production plants are subject to very
large economies of scale. We are not aware of any evidence that any entity has plans to build a
pipeline and LNG production plant on their own. And, given the regulatory approvals required
for such a project, there appears to be no efficient way to meet the need to transport the gas
except via a very large diameter pipeline that is being proposed. It would seem highly unlikely
that the State (or the federal government) would approve for environmental and other reasons the
building of multiple pipelines and LNG plants. Thus, single, larger scale facilities are perhaps
the only practicable alternative to transport and market the North Slope gas.

The situation is quite different if a joint venture among some competitors is performing a
necessary and efficient function, and the existing members exclude their rivals from access to the
venture. Then the joint venture may be found to have engaged in a form of illegal boycott under
Section 1 of the Sherman Act. See United States v. Terminal RR Assn. of St. Louis, 224 US 383
(1912); Associated Press v. United States, 326 US 1 (1945); United States v. Realty Multi-List,
629 F.2d F.2d 1351 (5™ Cir. 1980). In these cases, the normal remedy is compulsory access for
the non-member competitors. But this problem does not appear present with proposed Alaska
LNG joint venture either. The Producers are major sources of natural gas from the North Slope
and there is no evidence that there is any other gas producer who has been denied participation in
the project. As long as the joint venture pipeline is willing to transport the gas of any smaller
producers on reasonable terms, there is simply no antitrust issue with basic creation of the LNG
joint venture. Such conditions appear to be reflected in the HOA where it specifically states that
the State share of capacity would be owned and operated “on terms that would provide access for
third-parties.” HOA,  6.3b.

1. Antitrust Issues Concerning Operational Rules of a Joint Venture

There has been a lot more antitrust litigation over how joint ventures actually operate
than over their creation. A rule or decision of a joint venture will be treated as an “agreement”
among its participating members and therefore subjection to more stringent antitrust scrutiny
under Section 1 of the Sherman Act than a single firm monopolist would be for doing the same
thing. See American Needle v. NFL, 130 S.Ct. 2201 (2010). However, it has become clear that,
where the joint venture is performing a function that involves some plausible efficiencies, that its
rules and decisions will be adjudicated under fact-intensive balancing process embodied in the
so-called “rule of reason”, rather than a per se prohibition. See NCAA v. Board of Regents, 468
US 85 (1984). Thus the joint venture can set the prices and terms when it is offering a product
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that is based on competitively produced inputs from its members. See Broadcast Music, Inc. v.
Columbia Broadcasting System, Inc., 441 US 1 (1979).

Reviewing the terms of the proposed joint venture among the State and the Producers, we
do not see any rules that cause us immediate antitrust concern. The joint venture, as we
understand it, will be the producer of the LNG gas for export and the seller of natural gas to the
utilities serving consumers in Alaska. It will be free to set prices, quantities and terms for
delivery without facing unusual antitrust risks. Texaco Inc. v. Dagher, 547 U.S. 1. In addition,
the prices at which gas will be delivered to the venture will apparently be discussed/submitted to
the Federal Energy Regulatory Commission for review and approval. See HOA, § 6.4a. Such
prices will therefore be considered regulated and will be essentially free from challenge under
the so-called “filed rate doctrine” which prohibits antitrust damage actions in situations where
rates were submitted/authorized by an agency with authority to determine whether the rate was
appropriate. Keogh v. Chicago & Northwestern Railway Co., 260 U.S. 156 (1922); Wah Chang
v. Duke Energy Trading and Mktg. LLC, 507 F.3d 1222, 1226 (9th Cir. 2007).

We have reviewed Appendix A (entitled “Pro-Expansion Principles™) to the Heads of
Agreement. We believe this has been done in a particularly effective way to avoid antitrust risks.
A periodic problem occurs in a monopoly joint venture among competitors if one or more
partners can veto expansion as a way to restrict supply and thereby generated supply shortages
and higher prices in the downstream market. See United States v. Pan American World Airways,
Inc., 193 F. Supp. 18 (S.D.N.Y. 1961), rev'd on other grounds, 371 U.S. 296 (1963).

However, in Appendix A, it is made clear that any partner (including the State) may
cause an expansion of the pipeline or the LNG plant so long as the Expansion Party will finance
the addition and certain other conditions are met. The fact the State is a full partner makes this
safeguard even stronger. Assume for some reason that the Producers wanted to hold down the
pipeline capacity because they believed that resulting shortfall would result in higher prices for
themselves. In these circumstances, the State could still exercise its right to be an Expansion
Party, and thereby protect the consumer interests of its residents and voters.

2. Further Reducing Any Antitrust Risks by Enhancing the Legislative Mandate

As we have indicated, we do not see significant antitrust risks being generated by LNG
joint venture’s creation or proposed operation. However, we have also had considerable
experience where antitrust claims were made against a joint venture for tactical or anti-
competitive reasons. The objector will formulate a “price fixing” or “boycott claim” which may
be disruptive and expensive to defend. Because of the substantial expense of defending antitrust
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litigation, the trouble-making plaintiff can impose serious costs on a joint venture and thus
sometimes even cause it to abandon its preferred course.’

It is for the purpose of reducing any such risks that we make the following comments on
how the proposed legislation could be modified to ensure that the LNG joint venture could gain
the ability to make a strong “state action” exemption defense if sued by a troublemaking plaintiff
or class of alleged victims assembled by some opportunistic lawyers.

First recognised in Parker v. Brown, 317 U.S. 341 (1943), the state action doctrine is a
judicially-created exemption to the application of the federal antitrust laws where a state has
imposed a restraint on competition. The state action doctrine immunizes anti-competitive
conduct by private parties if a two-part test can be satisfied: (1) the challenged restraint must be
one “clearly articulated and affirmatively expressed as state policy” and (2) policy must be
“actively supervised” by the state itself. For entities that are considered the “state” for the
doctrine’s purpose, the second prong need not be established because the state presumably
supervises itself.

Stated another way, in the absence of clear intent by the federal government to the
contrary, the state action doctrine specifically allows a state to withdraw a sector of the economy
from the competitive forces of the marketplace. As one court of appeals explained, “[w]hile
individual anti-competitive acts of state governments may be considered unwise or
counterproductive, the decision to make such choices lies within the sovereign power of the
states. Congress did not intend to override important state interests in passing the Sherman Act.”
A.D. Bedell Wholesale Co. v. Philip Morris Inc., 263 F.3d 239, 255 (3d Cir. 2001).

Here, the State of Alaska could make clear that, whatever its other goals and the antitrust
risks of the Alaska LNG venture may be, it intends that its legislation and the subsequent
operation of AGDC/AGDCS to displace the role of competition in the development and
marketing of Alaska North Slope gas.* For example, it could make somewhat clearer that the
State’s ultimate goal in passing HB No. 277 and SB No. 138 is to maximize the revenues from

3 See, e.g., Robert H. Bork, THE ANTITRUST PARADOX (1978) ("Litigation can be a
particularly effective form of predation. Litigation can often be framed so the expenses to each
party will be about the same....Expenses in complex business litigation can be enormous, not
merely direct legal fees and costs but in diversion of executive time and effort and in the
disruption of the organization's regular activities.") The incentives here may be modified
somewhat by Alaska Rule of Civil Procedure 82 which incorporates a prevailing party attorneys’
fee rule.

* While we do not opine on existing Alaska law, we note that we did not come across a
provision in existing legislation that makes clear that the State wants to displace market-based
competition with its own market and/or regulatory structure with regard to the marketing of ANS
gas.




Alaska State Legislature
March 23, 2014
Page 6 of 6

the production of sale of ANS gas, consistent with the presumed goals of the producers. But see
Alaska Gasline Port Auth. v. ExxonMobil Corp., 2006-1 Trade Cas. (CCH) { 75,312 (D. Alaska
2006) (Port Authority could not maintain action against gas producers for failing to supply gas to
pipeline because, among other things, of apparent preemption of such actions by Stranded Gas
Development Act, Alaska Stat. § 43.82.010, ef seq.).

By making such goals clear in the legislation, Alaska would virtually eliminate (what we
believe in any event is minimal) antitrust risk to AGDC and AGDCS in participating in such a
venture. It has the virtue of allowing the state to determine if it also wants to extend such
protection to the private parties participating in the Project because to do so, Alaska would need
to establish some mechanism to “actively supervise” their activities within the Project to ensure
that those activities are consistent with the State’s goals in authorizing the Project in the first
instance. Such a role could be played by the Board of AGDC/AGDCS, which is comprised of,
among others, state officials and public citizens appointed by the governor, or another agency or
entity of the State of Alaska, if the State so desires it.

We trust that this letter is helpful in explaining the apparent federal antitrust law
treatment of the proposed Alaska LNG Project and related legislation. We would be pleased to
expand upon on our analysis should the Legislature or the Committee so desire or to address any
specific questions that the Legislature or the Committee may have.

Sincerely,

AL MED

W. Todd Miller
Donald I. Baker
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ATTORNEYS AT LAW - A PROFESSIONAL CORPORATION

March 24, 2014 Via E-mail

Alaska State Legislature

Legislative Budget & Audit Committee
State Capitol, Room 514

Juneau, Alaska 99801

Re: Whether the Alaska Gasline Development Corporation’s Interest in the Gas
Project Contemplated by the Memorandum of Understanding, Heads of
Agreement, and SB 138 and HB 277 Would Be Exempt from Federal
Taxation

Our File No. 12463-01

Ladies and Gentlemen:

The Legislative Budget & Audit Committee of the Alaska State Legislature has
requested advice about the tax implications and antitrust issues associated with the
Governor of Alaska’s gas pipeline and liquefied natural gas proposal. This letter addresses
the tax exemption implications of the proposal, and revises and expands on the letter of
March 23, 2014. The antitrust implications of the proposal are addressed in the March 23,
2014 letter of Baker & Miller PLLC.

We have been asked to review: the December 12, 2013 Memorandum of
Understanding among the State of Alaska (“State”), Trans-Canada Alaska Company, LLC,
Foothills Pipe Lines Ltd., Trans-Canada Alaska Development Inc.(“Trans-Canada”); the
January 14, 2014 Heads of Agreement among the State, the Alaska Gasline Development
Corporation ("AGDC"), Trans-Canada, ExxonMobil Alaska Production Inc., ConocoPhillips
Alaska, Inc. and BP Exploration (Alaska) Inc., and the pending enabling legislation,
originally submitted as Senate Bill 138 and House Bill 277.

The Memorandum of Understanding, the Heads of Agreement, and the current
versions of Senate Bill 138 and House Bill 277 contemplate that the State would take an
equity interest in part or all of an Alaska liquefied natural gas project, including design,
development, construction and operation of the infrastructure and services required to

845 K STREET ANCHORAGE, ALASKA 99501 TELEPHONE: (907) 334-5600 FACSIMILE: (907) 334-9958
chuck@mb-lawyers.com  www.mb-lawyers.com
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transport, liquefy, ship and market natural gas and associated hydrocarbons, specifically
including a Prudhoe Bay unit gas transmission line, a Point Thomson unit gas transmission
line, a gas pipeline, a gas treatment plant, a liquefied natural gas plant, and a marine
terminal (the “Project”), and involving State ownership of, or participation in, up to 25% of
the Project (the “Interest”). (As would be provided in AS 31.25.005(5) and AS 31.25.390(7)
(Sec. 2 of CS for Senate Bill No. 138 (FIN) am)).

The purpose of the Project includes developing natural gas pipelines, to deliver
natural gas in-state for the maximum benefit of the people of Alaska, to provide economic
benefits and revenue to the State, and to maximize royalty and tax revenues from Alaska
natural gas. (As would be provided in AS 31.25.005 (Sec. 1 of CS for Senate Bill No. 138
(FIN) am)).

The State's Interest in the Project would be held by AGDC,

a public corporation and government instrumentality acting in the best
interest of the state for the purposes required by AS 31.25.005, located for
administrative purposes in the Department of Commerce, Community, and
Economic Development, but having a legal existence independent of and
separate from the state.

(As would be modified in AS 31.25.010 (Sec. 2 of CS for Senate Bill No. 138(FIN) am)).

AGDC is governed by a board of directors consisting of five public members,
appointed by, and serving at the pleasure of, the governor and subject to confirmation by
the legislature and two individuals designated by the governor that are each the head of
a principal department of the State. AS 31.25.020. The AGDC board shall appoint a
program director and executive director for the Project. AS 31.25.040(d) and 31.25.045.
The personnel of AGDC are exempt from AS 39.25, the State Personnel Act. AS
31.25.065.

AGDC has been granted the power of eminent domain, exercisable by filing a
declaration of taking under AS 09.55.240 - 09.55.460, to acquire land or an interest in land
that is necessary for the Project; the exercise of powers by AGDC may not exceed the
permissible exercise of the powers by the State. AS 31.25.080(a)(4), as would be modified
in Sec. 4 of CS for Senate Bill No. 138 (FIN) am.

The board of AGDC has been granted the power to “adopt regulations to carry out
the purposes of [AS 31.25]"). AS 31.25.130(c). AGDC is generally required to post
proposed regulations for public comment at least 15 days prior to adoption. AS
31.25.130(d). Regulations adopted by AGDC's board shall be made available to members
of the public and to the chair of the Administrative Regulation Review Committee under AS
24.20.400-24.20.460. AS 31.25.130(a).
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AGDC has been given access by statute to the information of departments,
agencies, and public corporations of the State that is directly related to the planning,
financing, development, acquisition, maintenance, construction, or operation of the Project.
All departments, agencies, and public corporations of the State are required to cooperate
with, and provide information, services, and facilities to AGDC, and are generally required
to give priority to processing authorization applications and other requests of AGDC.
Further, the Department of Natural Resources is generally required to grant AGDC a
right-of-way lease under AS 38.35 for the Project's gas pipeline transportation corridor at
no appraisal or rental cost. AS 31.25.090.

The revisions proposed in SB 138 and HB 277 to AS 31.25.110 would authorize a
Project fund, established in AGDC and consisting of money appropriated to it. AGDC would
be responsible for fund management, but may contract with the Department of Revenue
for fund management. If money were appropriated to the fund to finance the cost of the
Project, AGDC would create an account in the fund for that purpose and hold the money
appropriated for that purpose in that account. AGDC may use money appropriated to the
fund without further appropriation for the purpose of managing the fund, for purposes
related to the Project, and for purposes of transferring net revenue received to an
appropriate fund as determined by the commissioner of revenue in consultation with the
commissioner of natural resources.

AGDC has the power to form subsidiary corporations to develop, construct, operate,
and finance in-state natural gas pipeline projects or other transportation mechanisms,
although this power does not seem to cover owning an interest in a gas liquification plant
and/or marine terminal, powers which seem to be reserved to AGDC itself. AS 31.25.120.

I Whether AGDC Qualifies as a Political Subdivision of the State of Alaska.

If AGDC qualifies as a political subdivision of the State of Alaska for tax purposes,
its income would not be subject to federal taxation, under the doctrine of implied statutory
immunity.

Income earned by a state, a political subdivision of a state, . . . is generally

not taxable in the absence of specific statutory authorization for taxing such
income.

Rev. Rul. 87-2 (emphasis added).
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The income of states and their political subdivisions is exempt from federal taxation
because, with one exception,’ the Internal Revenue Code does not expressly impose a tax
on them. States and their political subdivisions are protected by implied statutory immunity,
implied from the failure of the Internal Revenue Code to either expressly subject them to,
or exempt them from, federal income taxation.? E.g., Rev. Rul. 87-2; Estate of Alexander
J. Shamberg, 3 T.C. 131, 146 (1944), acq., 1945 C.B. 6, aff'd, 144 F.2d 998 (2d Cir. 1944),
1945 C.B. 335, cert. denied, 323 U.S. 792 (1944).

A political subdivision is a division of the state which has been delegated the right
to exercise part of the powers of a sovereign. |d. To determine whether AGDC qualifies as
a political subdivision of the State, and under implied statutory immunity is not subject to
federal income taxation, the IRS applies the Treasury regulations interpreting § 103 of the
Internal Revenue Code. Rev. Rul 77-164; see also GCM 36,994 (Feb. 3, 1977). Under
Treas. Reg. § 1.103-1(b), a “political subdivision” refers to “any division of any State or
local governmental unit which is a municipal corporation or which has been delegated the
right to exercise part of the sovereign power of the unit.” Sovereign powers include the
power to tax, the power of eminent domain, and the police power. Rev. Rul. 77-164; Estate
of Shamberg.

The first case to analyze the sovereign powers that a state or local subdivision must
have to establish implied statutory immunity from federal taxation was the Estate of
Shamberg, which concerned the Port of New York Authority (“Port Authority”). Estate of
Shamberg is particularly important, as the structure of the Port Authority resembles in key
respects the structure of AGDC. Specifically, the Port Authority was

endowed with the power of eminent domain, and with certain police powers,
including the promulgation and enforcement of regulations for the conduct
of navigation and commerce in the area defined as the Port of New York
District.

Estate of Shamberg, 3 T.C. at 143.

AGDC likewise has the same two of the three sovereign powers, namely the power
of eminent domain and certain police powers. First, AS 31.25.080(a)(4) provides that

' Namely, IRC § 511(a)(2)(B) imposes the unrelated business income tax on state colleges and
universities.

? Implied statutory immunity is different from the constitutional doctrine of intergovernmental tax
immunity, which formerly provided substantial protection to states and their political subdivisions from
federal taxation. However, the Supreme Court of the United States has in recent decades held that states
and their political subdivisions have no broad constitutional protection from federal taxation. £.g., New
York v. United States, 326 U.S. 572 (1946), and Garcia v. San Antonio Metropolitan Transit Authority, 469
U.S. 528 (1985).
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AGDC has the power of eminent domain. Second, AGDC has significant police powers-AS
31.25.130(c) provides that the board of AGDC “may adopt regulations to carry out the
purposes of [AS 31.25]").

AGDC’s power under AS 31.25.130(c) to “adopt regulations to carry out the
purposes of [AS 31.25]" is an example of a police power, one of the sovereign powers that
can qualify AGDC as a political subdivision (and correspondingly exempt it from taxation).
The police power

embraces regulations designed to promote the public
convenience or the general prosperity, as well as regulations
designed to promote the public health, the public morals or the
public safety.

Philadelphia Nat'| Bank v. U.S., 666 F.2d 834, 840 (3d Cir. 1981), cert. denied, 457 U.S.
1105, 73 L. Ed. 2d 1314, 102 S. Ct. 2904 (1982) (quoting Chicago, Buriington & Quincy
Ry. Co. v. lllinois ex rel Drainage Comm'rs, 200 U.S. 561, 592 (1906)).

Estate of Shamberg found that the Port Authority’s police powers included “the
promulgation and enforcement of regulations for the conduct of navigation and commerce
in the area defined as the Port of New York District.” As discussed above, AS 31.25.130(c)
authorizes AGDC to “adopt regulations to carry out the purposes of [AS 31.25]" Further,
AS 31.25 authorizes AGDC to build and own an interest in feeder and transmission natural
gas pipelines, and a related LNG plant and marine terminal. In sum, the regulatory power
under AS 31.25.130(c) is similar to the regulatory power held by the Port Authority at issue
in Estate of Shamberg .

All three sovereign powers need not be delegated for AGDC to qualify as a political
subdivision for purposes of § 103. Rev. Rul. 77-164, citing Estate of Shamberg, states that:

Three generally acknowledged sovereign powers of states are the power to
tax, the power of eminent domain, and the police power . . . . It is not
necessary that all three of these powers be delegated. However, possession
of only an insubstantial amount of any or all sovereign powers is not
sufficient.”

(Emphasis added.)

IRS private letter rulings routinely grant political subdivision status to entities that
have only one of the three sovereign powers, such as a library district with the power of
taxation, a school district with the power of eminent domain, or a health care authority with
the power of eminent domain. Ellen P. Aprill, The Integral, the Essential, and the
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Instrumental: Federal Income Tax Treatment of Governmental Affiliates, 23 lowa J. Corp.
L. 803, 808-9 (1998).

If AGDC intends to qualify for federal tax exemption under implied statutory
immunity, it is essential that AGDC retain substantial police (i.e., regulatory) powers under
AS 31.25.130(c), in addition to the power of eminent domain. General Counsel
Memorandum 37,771 noted that:

Whatever doubt exists as to exactly what constitutes the minimum amount
of required “sovereign power” this Office is unprepared to concede that the
possession of only one sovereign power is sufficient. We arrive at this
conclusion after considering that the enumerated sovereign powers (taxation,
eminent domain, police) can exist in an entity in only a minor degree and
recognizing that all the facts and circumstances must be taken into
consideration, including the public purposes of the entity and control of the
entity by a government.

(Citing Gen. Couns. Mem. 36,994, at 7-8.]

Revenue Ruling 73-563 held that a rapid transit authority qualified as a political
subdivision under Treas. Reg. 1.103-1 for purposes of issuing tax-exempt bonds because
the authority, in part because it had the police power to set rates, determine routes, and
enforce its regulations by maintaining a security force, but also because the state
legislature empowered participating state governing bodies to levy retail and use taxes to
fund the authority and authorized them to exercise the power of eminent domain on behalf
of the authority. Likewise, SB 138 and HB 277, together with the statutes they modify,
provide that certain State agencies are required by statute to assist AGDC by exercising
certain police powers on behalf of AGDC, providing additional evidence that AGDC should
qualify as a political subdivision.

Further, AS 31.25.090(a) provides AGDC with access to information of State
departments, agencies, and public corporations directly related to the planning, financing,
development, acquisition, maintenance, construction, or operation of the Project. All State
departments, agencies, and public corporations are required by AS 31.25.090(a) to
cooperate with, and provide information, services, and facilities to AGDC, and are generally
required to give priority to processing authorization applications and other requests of
AGDC. Finally, AS 31.25.090(d) generally requires the Department of Natural Resources
to grant AGDC a right-of-way lease under AS 38.35 for the Project's gas pipeline
transportation corridor at no appraisal or rental cost.

If AGDC intends to qualify for implied statutory immunity, it will need to address
language in AS 31.25 that suggests that AGDC is not a political subdivision of the State.
First, AS 31.25.240 states that obligations issued under AS 31.25 are not debts of “the
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state or of a political subdivision of the state,” implying that AGDC is not a political
subdivision. Second, AS 31.25.010 states that AGDC is an instrumentality of the State. As
discussed below in the section on instrumentalities, an “instrumentality” for federal tax
purposes is by definition something other than a state or a political subdivision of the state.
In order to qualify for tax exemption under implied statutory immunity, AGDC will need to
prove that it is, in fact, a political subdivision of the State regardless of the language in AS
31.25.010, and is not an instrumentality for federal tax purposes. Specifically, AS
31.25.010 provides that AGDC is

a public corporation and government instrumentality acting in the best
interest of the state for the purposes required by AS 31.25.005, located for
administrative purposes in the Department of Commerce, Community and
Economic Development, but having a legal and existence independent of

and separate from the state.

AS 31.25.010, as would be modified in Sec. 2 of CS for Senate Bill No. 138(FIN) am
(emphasis added).

Treasury Regulation § 301.7701-1(a)(3) provides that an entity that is separate from
a state or political subdivision “is not always recognized as a separate entity for federal tax
purposes.™ For instance, the Second Circuit held in Estate of Shamberg that the Port
Authority of New York qualified as a political subdivision, even though the Port Authority’s
authorizing statutes provided, similar to AS 31.25.010 describing AGDC as a “public
corporation and instrumentality,” that the Port Authority is

abody politic and corporate® created by a compact made between the States
of New York, [**5] Laws N.Y. 1921, c. 154, and New Jersey on April 30,
1921, N.J.S.A. 32:1-1 et seq., and approved by Congress on August 23,
1921, 42 Stat. 174.

Estate of Shamberg at 1000 (emphasis added). See also Rev. Rul. 70-562 (finding that a
county board of education, described as an instrumentality of the state, qualified as a
political subdivision—an acceptable charitable donee under § 170(b)(1)(A)).

® Note that AS 31.25.240 does not say that obligations issued under AS 31.25 are not debts of
“the state or of another political subdivision of the state,” etc.

“ Adding, by way of example, that “an organization wholly owned by a State is not recognized as a
separate entity for federal tax purposes if it is an integral part of the State.”

* AGDC is similarly described as a “body corporate and public” in AS 31.25.260(b), dealing with
the tax exempt status of its bonds.
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In order to clarify that AGDC qualifies for federal tax exemption under implied
statutory immunity, the State is advised to consider revising SB 138 and HB 277 to provide
that AGDC is a political subdivision, at least for purposes of its eminent domain and police
(i.e., regulatory) powers, as well as for tax exemption purposes, and also consider revising
language in AS 31.25.240 and AS 31.25.010 suggesting that it is not a political subdivision.

Further, the State is strongly recommended to secure a private letter ruling
confirming that AGDC qualifies for tax exemption under implied statutory immunity as a
political subdivision of the State.

. Whether AGDC is an Integral Part of the State.

If AGDC did not qualify for exemption from federal taxation as a political subdivision
of the State, the question would then be whether AGDC qualifies for tax exemption as an
integral part of the State or a political subdivision of the State.

Alaska Statutes 31.25.010 provides that AGDC is a:

public corporation and government instrumentality acting in the best interest
of the state for the purposes required by AS 31.25.005, located for

administrative purposes in the Department of Commerce, Community, and
Economic Development, but having a legal existence independent of and
separate from the state.

(Emphasis added.)

This corporate separation raises the issue whether AGDC would be treated as a
taxable corporation under federal law, separate from the State of Alaska, which is not
subject to federal taxation. A corporation is generally treated as separate from its
shareholders for tax purposes. Moline Props., Inc. v. Comm’r, 319 U.S. 436, 438-439
(1943).

Whether AGDC qualifies as an integral part of the State turns on whether its
corporate status would prevent AGDC from being treated as an integral part of the State
for tax purposes.

Over the years, the IRS has extended the income tax exemption it
provides to states and political subdivisions to entities it regards as their
"integral parts." See Rev. Rul. 87-2, 1987-1 C.B. 18; see also Treas. Reg. §
301.7701-1(a)(3).

IRS Announcement 2011-78, n. 24, 2011-51 |.R.B. 874 (12/19/2011) (emphasis added).
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Revenue Ruling 87-2 provides that:

Income earned by . . . an integral part of a state or political subdivision of a
state is generally not taxable in the absence of specific statutory

authorization for taxing such income.

(Emphasis added). In other words, even if AGDC failed to have any sovereign power
qualifying it as a political subdivision of the State, AGDC could still be exempt from federal
income tax if it is an integral part of the State or one of its political subdivisions.

Although AS 31.25.010 states that AGDC is a corporation “having a legal existence
independent of and separate from the state,” Treas. Reg. § 301.7701-1(a)(3) provides that
AGDC's corporate status should not prevent AGDC from being treated as an integral part
of the State for tax purposes:

an organization wholly owned by a State is not recognized as a separate
entity for federal tax purposes if it is an integral part of the State.

Treasury Regulation § 301.7701-1(a)(3) indicates that the corporate separation of
AGDC can be ignored for tax purposes if AGDC is an integral part of the State. The
accompanying regulation, Treas. Reg. §301.7701-2(b)(1) & (6), seems to say that a
corporation such as AGDC will, if it is not an integral part of the State, be taxed as a
separate corporation.

For federal tax purposes, the term corporation means—(1) A business entity
organized under a Federal or State statute, . . . if the statute describes or
refers to the entity as incorporated or as a corporation, body corporate, or
body politic; (6) A business entity wholly owned by a State or any political
subdivision thereof . . ..

Id.

Unfortunately Treas. Regs. §301.7701-1 & -2 provide no guidance regarding the
circumstances that will cause a corporation wholly owned by a state or a political
subdivision to be considered an integral part of the state. The Tax Court recently
addressed whether a corporation organized under Delaware law was, analogous to Treas.
Reg. § 301.7701-1(a)(3), an integral part of an Indian tribe and thus not exempt from
federal taxation. Uniband Inc. v. Comm’r, 140 TC 13 (2013). The Tax Court in Uniband
ultimately found that Uniband was organized as a state law business corporation and not
under tribal law, that Uniband’s constituent documents did not guarantee tribal control of
Uniband, that Uniband appeared to have financial autonomy from the tribe, and held that
Uniband was not an integral part of the tribe and was subject to federal taxation.
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Private letter rulings addressing whether a corporation formed by a state, like
AGDC, qualifies for federal tax exemption as an integral part of the state® look to whether
(a) there is sufficient state control over the entity and (b) whether the state has made a
financial commitment to fund the corporation.

The State would control AGDC by controlling its board of directors, consisting of
members appointed by, and serving at the pleasure of, the governor and subject to
confirmation by the legislature and individuals designated by the governor that are each
the head of a principal department of the State. AS 31.25.020.

The State would be making a substantial financial commitment to fund AGDC, and
would be controlling its finances. First, as noted immediately above, the State would
maintain board control of AGDC. AS 31.25.020. Second, the revised AS 31.25.110
provides that AGDC could only transfer revenues that it has received to an appropriate
fund as determined by the commissioner of revenue in consultation with the commissioner
of natural resources.

Recent private letter rulings holding that an enterprise or organization qualifies as
an integral part of the state for tax purposes use the same analysis and cite substantially
the same authorities, regardless whether the enterprise or organization was formed as a
corporation. Namely, they each cite’ Rev. Rul. 87-2 as establishing that income earned
by an enterprise that is controlled by the state and is an integral part of the state is not
generally subject to federal taxation, and cite Maryland Savings-Share Insurance Corp. v.
United States, 308 F.Supp. 761, rev'd on other grounds, 400 U.S. 4 (1970), for the
proposition that, in order to qualify as an integral part of the state, the state must have
made a sufficient financial commitment to the enterprise as well as maintained sufficient
state control over the enterprise.®

8 A private letter ruling is only binding on the taxpayer(s) who requested the ruling; they are
nonetheless a useful indication of how the IRS would rule on a specific transaction. The only published
ruling in this area, Rev. Rul. 87-2, concerned a lawyer trust account fund created by order of the state
supreme court that was not an independent entity. Taxpayers are entitled to rely on revenue rulings (such
as Rev. Rul. 87-2), which are an official interpretations of the tax law on specific transactions published by
the national office of the Internal Revenue Service.

" Of the private letter rulings discussed immediately below, PLR 200403026 and 200427016 also
cite Treas. Reg § 301.7701-1(a) as providing that an organization wholly owned by a state is not
recognized as a separate entity for federal tax purposes if it is an integral part of the state.

® Each of the private letter rulings listed immediately below also distinguishes Michigan v. United
States, 802 F. Supp. 120, 127 (W.D. Mich. 1992), rev'd, 40 F. 3d 817 (6th Cir. 1994), which the Service
believes is a flawed opinion that misapplied Rev. Rul. 57-128. (Professor Aprill also criticizes the Michigan
opinion, concluding that “[i]n treating the trust as exempt, the majority confused and misapplied the tests
for political subdivision, instrumentality, and integral part.” 23 lowa J. Corp. L. at 825.) While the Michigan
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For instance, PLR 200403026 held that a hospital was as an integral part of a city
for federal income tax purposes. The ruling found that the city had substantial control over
the hospital (all of the members of the board were appointed by the mayor and subject to
approval of the city commissioners; and the hospital's annual budget and audit were
reviewed annually by the city commission). The ruling found that the city had made a
substantial financial commitment to the hospital (the city contributed the hospital facilities
and the land on which the facilities are located; and the city contributed cash and bond
proceeds, including the proceeds from general obligation bonds, for the acquisition of
additional land and the construction and renovation of the hospital facilities).

PLR 200136011 held that an authority, created by state statute to encourage
commercial space flight from the state by promoting research and participating in the
development of a commercial flight center, was as an integral part of the state for federal
income tax purposes. The ruling found that the state had substantial control over the
authority (of the authority's twelve directors, four were public officials and eight were
appointed by the governor, subject to approval by both houses of the state legislature; the
authority is required by statute to submit a detailed initial plan for the use of general funds
appropriated for the authority to the governor and the state legislature, and the authority
is required to submit an annual report and financial statement to the governor and the state
legislature). The ruling also found that the state had made a substantial financial
commitment to the authority by contributing moneys to the authority.

PLR 200427016 held that a non-profit public corporation, formed by the state
legislature to operate insurance plans that function exclusively as residual market
mechanisms to provide essential property insurance for residential and commercial
property, was as an integral part of the state for federal income tax purposes. The ruling
found that the state had substantial control over the corporation (the directors include
public officials and their designees, and members appointed by the commissioner or
governor, all senior management serve at the commissioner's pleasure, the corporation
must file regular financial reports and its plan of operation must be approved by the
department, the corporation’s rates are specified by legislation, and all bonds and other
indebtedness of the corporation must be approved by a state commissioner). The ruling
also found that the state had made a substantial financial commitment to the corporation
(by enacting legislation authorizing the corporation to collect the premium tax and to retain
the proceeds of the premium tax to augment the corporation’s resources).

analysis was recently adopted by the Tax Court in Uniband Inc. v. Comm’r (holding that a corporation
organized under Delaware law was not an integral part of an Indian tribe), the Service's long-standing
refusal to acquiesce in the Michigan opinion means that the Service likely will continue to issue private
letter rulings that conform to its current ruling position based on Rev. Rul. 87-2 and Maryland Savings-
Share, namely that State control and financial commitment are necessary to establish that an enterprise is
an integral part of the State.
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PLR 200827004 concerned whether an amendment to state law requiring additional
assessments from insurers participating in the state insurance fund would alter the
previous private letter ruling finding that the insurance fund was an integral part of the state
for tax purposes. The ruling found that the state maintained board control over the fund
as it had before, and that the amendment had not materially altered the state’s financial
commitment to the fund, and held that the fund maintained its status as an integral part of
the state.

Reliance on AGDC being treated as an integral part of the State is problematic,
however, as the IRS has not been consistent over the years in their rulings on whether a
corporation formed under a state statute will be treated as an integral part of the state or
its subdivisions. Enterprises that would seem to qualify as an integral part of a state or its
political subdivisions sometimes receive rulings that they qualify for tax exemption under
§ 115(1), under which the IRS currently will only issue a favorable ruling based upon a
showing of no private benefit.’

In sum, AGDC'’s qualification for tax exemption as an integral part of the State or its
political subdivisions cannot be assured without a favorable private letter ruling.

lll.  Whether AGDC Qualifies as a Section 115 Entity.

If AGDC were not to qualify for tax exemption either under implied statutory
immunity as a political subdivision of the State, or as an integral part of the State or its
political subdivisions, the next question is whether AGDC qualifies for tax exemption under
§ 115.

Code § 115(1) provides that the income of AGDC would be excluded from federal
taxation if it is derived from the exercise of any essential government function and accrues
to the State or any of its political subdivisions.

In private letter rulings, the IRS not only examines the § 115(1) criteria of whether
income is derived from the exercise of an essential government function and accrues to
the state or its subdivisions but also considers whether private parties would benefit from
the entity. The most recent published ruling regarding tax exemption under § 115 is Rev.
Rul. 90-74. Revenue Ruling 90-74 held that the income of a nonprofit organization formed
by county governments of the state to pool the casualty risks of the member-counties was
excluded from income under §115(1), based upon findings that pooling casualty risks
instead of purchasing commercial insurance constituted the exercise of an essential
government function, that distribution of the assets of the organization upon dissolution to

° E.g., PLR 8934052 (arts commission exempt under § 115, and not as integral part, because a
state statute makes it a separate body “corporate and politic").
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the member-counties satisfied accrual of income for purposes of § 115(1), and that private
interests did not, “except for incidental benefits to employees of the participating state and
political subdivisions, participate in or benefit from the organization.”

Essential Government Function

For ruling purposes, the IRS tends to regard anything that makes or saves money
for a political subdivision as an essential government function: '

it may be assumed that Congress did not desire in any way to restrict a
State's participation in enterprises that might be useful in carrying out those
projects desirable from the standpoint of the State government which, on a
broad consideration of the question, may be the function of the sovereign to
conduct.

Rev. Rul. 77-261. Revenue Ruling 77-261 held that a state investment fund, for the
temporary investment of cash balances of the state and its political subdivisions,
“constitutes the exercise of an essential governmental function for purposes of section
115(1) of the Code.”

A recent private letter ruling with many similarities to the Project, PLR 200524015,
found that a nonprofit corporation formed by political subdivisions of the state, consisting
of natural gas and electric joint action agencies and distribution systems, qualified for
exemption under § 115(1). The ruling specifically found that acquiring and financing long-
term natural gas supplies, acquiring, constructing, owning, managing, operating and
financing natural gas pipelines, liquefied natural gas facilities, storage and related facilities
and equipment, and contracting with joint action agencies and public gas or power systems
to provide them with natural gas supplies all constituted an essential governmental purpose
within the meaning of § 115(1).

Accrual

In order to obtain a private letter ruling under § 115(1), an organization must show
that it has satisfied the accrual test by including in its articles of organization a provision
limiting distribution upon dissolution of all of AGDC's assets

"% Aprill at 816. Note that there is very little contemporary authority that taxpayers are entitied to
rely on, beyond the revenues rulings cited herein, for what constitutes “an essential governmental
function” for purposes of §115(1). Case law is less than clear- the United States Supreme Court has
concluded that it is essentially impossible to define what an essential governmental function is. The
Supreme Court in Garcia v. San Antonio Metropolitan Transit Authority, 469 U.S. 528 (1985) concluded
that “[t]here is not, and there cannot be, any unchanging line of demarcation between essential and non-
essential governmental functions.™
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to one or more States, political subdivision(s) thereof, the District of
Columbia, or to other organizations whose income is excluded from gross
income under section 115(1).

Rev. Proc. 2003-12.

AGDC is a corporation specifically authorized by statute, AS 31.25. Alaska Statutes
31.25.010 provides that “[u]pon termination of [AGDC], its rights and property pass to the
state,” which appears to comply with the ruling requirements of Rev. Proc. 2003-12.

Note that the courts have been less generous in their interpretation of what is
required to satisfy the accrual requirement for tax exemption under § 115(1) than the ruling
position of Rev. Proc. 2003-12," which only requires disbursement of assets upon
dissolution to the state or its political subdivisions to satisfy the accrual requirement. For
instance, City of Bethel v. U.S., 594 F.2d 1301 (9th Cir. 1979), cert. denied, 444 U.S. 980
(1979)'? held that the mere accrual of income to a corporation owned by the governmental
entity is not considered accrual to the governmental entity. The fact that the assets will
revert to the state upon the corporation's dissolution, that the government was the sole
owner of the corporation, or even that the state may request payment of profits at any time,
did not qualify as direct accrual.

No Private Benefit

The IRS ruling position, that an entity cannot qualify for tax exemption under § 115
if it serves a private interest that is not incidental to the public interest, has no statutory
basis. This requirement was apparently first asserted in PLR 8825027, the ruling that
denied the Michigan Education Trust exemption under § 115 (a ruling that was effectively
reversed by the Sixth Circuit in Michigan v. United States). Id. at n. 4.

To qualify under section 115, it must be established that the income does not
serve private interests such as designated individuals, shareholders of
organizations, or persons controlled, directly or indirectly, by such private
interest. Thus, even if the income serves a public interest, the requirements
of section 115 are not satisfied if the income also serves a private interest
that is not incidental to the public interest. The basic principle underlying
section 115 is that property (including any income thereon) must be devoted

"' Rev. Proc. 2003-12 only addresses ruling requirements for a § 501(c)(3) organization that
requests a ruling that it is also exempt under § 115(1), but likely reflects the Service's ruling position for an
entity affiliated with a state that requests a ruling under § 115(1).

2 The City of Bethel is a Ninth Circuit case, and is binding authority for AGDC.
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to purposes which are considered beneficial to the community in general,
rather than particular individuals.

PLR 8825027.

IRS rulings from the 1990s regarding state-sponsored disaster funds designed to
deal with private insurance companies pulling out of the market for insuring certain forms
of risk illustrate the risk that AGCD’s involvement in the Project might be considered by the
IRS to benefit private parties. For instance, the Florida and California private letter rulings,
respectively PLR 9507037 and PLR 9622019, both found that the respective state disaster
funds qualified for tax exemption as integral parts of their respective states, and concluded
that, because the fund was an integral part, § 115 did not apply to the fund. Technical
Advice Memorandum 94347001 reviewed another state’s disaster fund and found that,
besides failing to qualify as an integral part of the state or as a political subdivision of the
state, the disaster fund also did not qualify for exemption under §115.

In declining exemption under §115, TAM 94347001 noted that “the sole purpose of
[the fund] is to provide commercial-type insurance for private entrepreneurs,” and
specifically contrasted the fund with the risk pool at issue in Rev. Rul. 80-74, which pooled
the risk exposure of political subdivisions of the state, and where private interests did not
benefit more than incidentally. The disaster funds in Florida and California that received
favorable rulings in PLR 9507037 and PLR 9622019 likely would not have qualified for
exemption under §115 under the same analysis, as those disaster funds primarily
benefited the private individuals seeking insurance coverage that they had not been able
to obtain from the private insurance market. See Aprill at 828-830."

AGDC's only owner will be the State or one of the State’s political subdivisions. All
distributions of AGDC are required by AS 31.25.110 to be distributed to an appropriate
fund as determined by the commissioner of revenue in consultation with the commissioner
of natural resources. While AS 31.25.110 is not clear on this point, the “appropriate fund”
restriction seems intended to bar distributions from AGDC to anything other than a political
subdivision or instrumentality of the State. The lack of clarity in what is an “appropriate
fund” conceivably could be interpreted by the IRS as allowing the possibility of a private
benefit from the fund.™

'? Also discussing the considerable congressional pressure that was applied by the delegation of
California to ensure that California received and retained a favorable private letter ruling.

' It is perhaps conceivable that the IRS could also find that the State's investment in, and
ownership of, a minority interest in the Project, while providing additional royalty and tax revenue for the
State and for the energy needs of the people of Alaska, could more than incidentally benefit the other
investors in the Project.
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It will be essential for the State to secure a favorable private letter ruling recognizing
federal tax exemption under § 115 if AGDC intends to rely on exemption under that
provision.

V. Instrumentalities.

Alaska Statutes 31.25.010 states that AGDC is “a public corporation and
government instrumentality . . .” (emphasis added). For tax purposes, an instrumentality
is, by definition, an entity that is not a state or a political subdivision of a state. §§
3121(b)(7)(F), 3306(c)(7) and 414(d); Rev. Rul. 57-128.

With the exception of certain corporations organized under an act of Congress as
instrumentalities of the United States, status as an instrumentality does not indicate
whether a corporation such as AGDC is exempt from federal taxation. Code § 501(c)(1)
and Rev. Rul. 77-271. Revenue Ruling 77-261 concerned an investment fund established
by a state treasurer that was “specifically designated as an instrumentality” of the state.
After finding that the investment of funds was the exercise of an essential governmental
function and after finding that the fund'’s income accrued to the state and the participating
political subdivisions of the state, Rev. Rul. 77-271 held that income of the investment fund
was exempt from federal income tax under §115(1). **

Designation as an instrumentality has significance for social security tax, federal
unemployment tax and eligibility for governmental pension plans. §§ 3121(b)(7)(F),
3306(c)(7) and 414(d). The IRS analyzes whether an organization qualifies as an
instrumentality for such purposes under the criteria set forth in Rev. Rul 57-128:

(1) whether it is used for a governmental purpose and performs a
governmental function; (2) whether performance of its function is on behalf
of one or more states or political subdivisions; (3) whether there are any
private interests involved, or whether the states or political subdivisions
involved have the powers and interests of an owner; (4) whether control and
supervision of the organization is vested in public authority or authorities; (5)
if express or implied statutory or other authority is necessary for the creation
and/or use of such an instrumentality, and whether such authority exists; and
(6) the degree of financial autonomy and the source of its operating
expenses.

If the IRS concluded that AGDC was an instrumentality, and not a political
subdivision or an integral part of the State, it would examine whether AGDC qualified for

'> In other words, Rev. Rul. 77 — 261 held that the investment fund qualified for tax exemption
under § 115(1); that holding was not based on the fund's status as an instrumentality of the state.
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federal tax exemption under either § 115(1) (discussed above) or § 501(c), primarily §
501(c)(3) (discussed below). Aprill at 821.

If AGDC is considered an instrumentality of the State, it will be essential for the
State to secure a favorable private letter ruling recognizing federal tax exemption under §
115 if AGDC does not qualify for exemption as a political subdivision of the State or as an
integral part of the State.

V. § 501(c)(3) Organizations.

AGDC, as a “ public corporation and instrumentality” of the State could qualify for
exemption under §501(c)(3) if it were a “clear counterpart” of a charitable, educational,
religious or like organization. Rev. Rul. 60-384; see also Rev. Rul. 55-319. There is at
least an issue whether the IRS would consider AGDC, investing in a liquefied natural gas
Project, to be a “clear counterpart” of a charitable organization.

Further, if AGDC is an integral part of the State, which it would seem to be if it does
not qualify a political subdivision, it would not qualify for exemption under §501(c)(3).
Revenue Ruling 60-384 ruled that because a state's purposes include those not exclusively
described in § 501(c)(3), an organization that is an integral part of the state cannot meet
the requirements for exemption under § 501(c)(3.

Finally, if AGDC's powers exceed the scope of those allowed by § 501(c)(3), AGDC
would not qualify for exemption under § 501(c)(3). Rev. Rul. 60-384. AGDC's regulatory
powers, discussed above, appear to disqualify AGDC as a § 501(c)(3) organization. Id.
In Rev. Rul. 74-14, a public housing authority was denied exemption under § 501(c)(3),
even though its purpose was to provide safe housing accommodations for low income
families, because the state statute incorporating the authority gave it the power to conduct
examinations and investigations for the purpose of collecting information and making it
available to appropriate agencies for use in furthering and enforcing local ordinances
regarding planning, building, and zoning matters. Revenue Ruling 74—14 concluded this
power to conduct examinations and investigations was a regulatory power that was
inconsistent with exemption under § 501(c)(3).

Forreasons such as those set forth above, § 501(c)(3) seems the least likely ground
for AGDC to qualify for federal tax exemption.

VI. Conclusion.

The State is strongly recommended to secure a private letter ruling confirming that
AGDC qualifies for tax exemption at the earliest opportunity, as AGDC's involvement in the
Project will require substantial State investment. If SB 138 and HB 277 are enacted into
law, the ruling request should be made shortly thereafter.
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In order to facilitate securing a favorable ruling, the Committee is also advised to
incorporate the changes discussed in principle at page 8 of this letter into SB 138 and HB
277, to better establish that AGDC's qualifies for implied statutory immunity as a political
subdivision of the State.

Notice Regarding Tax Advice

We hope that this letter helps explain the federal tax exemption issues raised by
the Project and the related pending legislation. We would be happy to expand upon our
analysis should the Committee or the Legislature so desire or to address any particular
questions that the Committee or the Legislature may have.

This letter has been prepared solely for use by the State, the Legislative Budget &
Audit Committee, and the Alaska state legislature. Any tax advice contained in this letter
was not intended or written to be used, and cannot be used, for the purpose of (i) avoiding
tax-related penalties under the Internal Revenue Code, or (ii) promoting, marketing, or
recommending to another party any transaction or matter addressed herein.

The advice in this letter is not binding on the Internal Revenue Service, any court,
or any other person or entity. The Internal Revenue Code has been subject to substantial
and frequent revisions in recent years. We cannot assure that forthcoming IRS
interpretations, administrative pronouncements, or court decisions will not adversely affect
the tax advice given in this letter.

Realization of federal tax exemption is subject to the risk that the Internal Revenue
Service may challenge tax treatment and that a court may sustain that challenge. Because
taxpayers carry part of the burden of proof required to support the tax treatment of a
transaction, the advice expressed as to the likelihood of realization of federal tax exemption
assumes that you will undertake the effort and expense to request an appropriate private
letter ruling and present fully the State’s case in support of any matter that the Service
challenges.

Sincerely,
MANLEY & BRAUTIGAM, P.

P.C
) (# /[ ,; .
By ‘,,/
e )/

Charles F. Sc
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The Honorable Kevin Meyer
Senate President

716 W. 4% Avenue, Suite 500
Anchorage, AK 99501-2133

The Honorable Cathy Giessel

Chair, Senate Resources Committee
716 W. 4% Avenue, Suite 511
Anchorage, AK 99501-2133

August 11, 2016

Dear Senator Meyer and Senator Giessel:

This is in response to your letter dated July 15, 2016, where you requested information to
assist the Legislature’s evaluation of the Alaska Gasline Development Corporation (AGDC)
draft concept proposal for Alaska natural gas development. Specifically, you requested an
explanation (in broad terms and to the extent permissible under applicable confidentiality
obligations) of the Pre-FEED Joint Venture Agreement (JVA) and other Alaska LNG Project
commercial agreements as they relate to each participant’s election to continue the Alaska
LNG Project beyond the Pre-FEED phase. Your letter also requested that AGDC work with
the JVA Parties to determine what aspects of these agreements might be made public.

AGDC appreciates your sensitivity to the confidential nature of the commercial agreements
associated with the Alaska LNG Project, including the JVA. While the terms of the JVA and
other project-related agreements are confidential, AGDC consulted with BP, ConocoPhillips,
and ExxonMobil and provides the summary below, which may be shared publicly.

The Pre-FEED JVA. The parties to the JVA are AGDC, BP Alaska LNG LLC (BPALL),
ConocoPhillips Alaska LNG Company (CALC), and ExxonMobil Alaska LNG LLC (EMALL).
TransCanada Alaska Midstream LP was initially a JVA Party, but its interest was acquired by
AGDC in November 2015. In broad terms, the JVA provides the terms and conditions under
which the JVA parties execute work, share costs for the work, and achieve certain rights to
the work product and any other property interests that arose from the conduct of the work.

It is important to note that the JVA applies to Pre-FEED activities only and focuses on the
development of the technical work required for the project; it does not apply to any Alaska
LNG Project activities after Pre-FEED. Following the completion of the Pre-FEED work and
deliverables, expected in September of this year, each JVA Party will review the deliverables
and then will indicate its interest in preparing for FEED. If two or more JVA Parties indicate



an interest in preparing for FEED, those Parties would negotiate with the aim of concluding
an agreement for the next stage (i.e., a FEED agreement). If a FEED agreement is executed
prior to expiration of the remaining term of the JVA (the JVA term runs through June 30,
2017 unless terminated sooner), the conduct of the operations would be transitioned to
FEED work under that FEED agreement. If only one JVA Party indicates an interest in
preparing for FEED, the JVA terminates.

Specifically addressing the request concerning a party not continuing beyond Pre-FEED, all
parties, whether continuing or not, have similar rights and obligations to use the information
and deliverables produced under and subject to the terms of the JVA, including
confidentiality.

However, notwithstanding the terms of the JVA, ExxonMobil, BP, and ConocoPhillips have
each indicated in testimony that if AGDC is the only party that indicates interest in preparing
for FEED in 2017, they are willing to work with AGDC to negotiate a transition to a State-led
Alaska LNG project. Furthermore, each is willing to individually make its natural gas
available to a State-led Alaska LNG project on bi-lateral, mutually agreed commercially
reasonable terms.

The Alaska LNG Project LLC (ALPL) Agreement. Another commercial matter of importance is
for AGDC to demonstrate access to the assets held by the ALPL. The ALPL Agreement is
among BPALL, CALC, and EMALL as its Members (shareholders). Among other assets, ALPL
holds title to land in Nikiski, where the Alaska LNG plant and marine terminal would be sited,
and possesses the U.S. Department of Energy LNG export authorization. The ALPL has thus
far been funded solely by the three Members, separate and apart from the JVA. AGDC is not
a party to the ALPL Agreement as it was established in the Concept Select phase, before
Senate Bill 138 and AGDC's participation in the JVA. However AGDC intends to negotiate to
achieve access to the ALPL assets. These negotiations would be an important part of a
transition to a State-led Alaska LNG project.

The FERC NEPA Pre-Filing Terms of Reference (TOR) Agreement. The four JVA Parties along
with the Department of Natural Resources (DNR) and Department of Revenue (DOR) are
parties to the TOR Agreement. The purpose of this agreement is to govern the terms of the
FERC NEPA pre-file process among the parties (i.e., the approval of the content and filing of
FERC draft Resource Reports). While EMALL, under the JVA, is charged with preparing the
draft Resource Reports, the TOR parties decide on the final content and the filing of the draft
Resource Reports with the FERC. To date, draft Resource Reports 1 through 10 (in excess of
34,000 pages) have been agreed among the TOR parties and filed with the FERC and are
open to the public for review on the FERC website. Resource Reports 11 and 13 are under
development. Given the confidential nature, FERC would not post these two Resource
Reports on their website. The TOR Agreement only covers FERC related matters during the
NEPA pre-file process and expires when the JVA expires.



I hope that you find this summary helpful. Please let me know if you have any additional
questions.

Development Corporation

cc:  Frank Richards
V.P. Engineering & Program Management
Alaska Gasline Development Corporation

David E. VanTuyl

President

BP Alaska LNG LLC

P.O. Box 196612
Anchorage, AK 99519-6612

Leo W. Ehrhard III
V.P. Commercial Assets
ConocoPhillips Alaska
700 G Street, #1950
Anchorage, AK 99501

Steve D. Butt

Senior Project Manager

Alaska LNG Project

BExxonMobil Development Company
16945 Northchase Drive
DEV-GP4-402
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Key Messages

The Alaska LNG project continues to make good technical progress. Pre-FEED work is over 90%
complete and Pre-FEED deliverables are anticipated by mid-September.

The Parties are working together to consider commercial options to improve the project’s ability to
compete in the global LNG market.

As part of the effort to improve the project’s competiveness, the Parties are working collaboratively
to transition the project to State leadership. They are also pursuing alternative commercial structure
options and concepts that have been successfully used in global LNG projects to reduce the Cost of
Supply of the project. The goal is to have a seamless continuation of the project and maintain
project momentum.

Planning for the transition to an AGDC-led Alaska LNG project is underway with the target for
commencement by the end of October with completion by the end of the year. Once transitioned,
the Alaska Gasline Development Corporation will be responsible for managing the project going
forward including: a) applying for regulatory approval, b) securing the commercial commitments
from gas sellers, shippers, and buyers necessary to acquire the equity and debt financing that will be
required to complete the project, and c) preparing to start FEED.




Additional AGDC Messages

AGDC has approved funding through FY2017. A decision on supplemental FY2017 funding is
pending. As part of the State’s budgetary process, AGDC will provide a budget request to the
Alaska Legislature for FY2018.

AGDC will augment its current technical, commercial, and project management expertise as
necessary, consistent with project progress and funding.

AGDC plans to ensure the Alaska LNG project builds upon the tremendous expertise and
accomplishments already invested into the project.

The AGDC greatly appreciates the professional and cooperative way the parties have advanced the
project to this stage and looks forward to working closely with them during the next stage of the
project.




PTU
Selllement, Concept |ann~.nng .
Joint Work Selection : Procurement &
_Agresments e o

¢ ¢ 0090

'i/ 'If ¢ Diagram courtesy of AKLNG — Legislative Update 29Jun2016

Have we identified and secured lenders for non-recourse project debt

construction related risks?




Major Activity Timeline

Alaska Gas Infrastructure and LNG Project

Target Timeline of Major Activities

2016

2017

2018

2019

Major Activities 1Q

2Q(3Q

4Q

1Q

2Q(3Q

1Q

2Q|3Q

1Q

2Q|3Q

1) Transition to AGDC lead.

2) FERCFiling

3) Project Structuring

4) LNG and Service Marketing

5) Project Equity Marketing

6) Project Lenders

7) Engage Capable EPC and Construction Management Firms
8) Finalize Gas Supply and Upstream Issues

9) Preliminary FID, FEED, FID, Financial Close, EPC

10) Move to Construction.
Note: EPC =Engineering Procurement Construction; FID =Final Investment Decision; NTP = Notice to Proceed




Preparing for Legislative Hearing on August 24-25

Preparing for International Marketing Opportunities
v |dentify G to G opportunities
v' Strategic planning for sales and marketing

Preparing FY 2018 Budget




THE STATE

GOVERNOR BiLL WALKER

July 13, 2016

Honorable Cathy Giessel
State Capitol

120 4" Street, Room 427
Juneau, Alaska 99801-1182

Re:  Alaska Gasline Development Corporation
AGO No. AN2014102400

Dear Senator Giessel:

Jane Conway, your Chief of Staff, has passed to us your inquiry about whether or
not the Alaska Gasline Development Corporation (“AGDC”) has the authority under
SB 138 to change the model for the AKLNG project.

We understand that your inquiry stems from AGDC’s recent proposal to
restructure the AKLNG project as it proceeds beyond the current pre-front end
engineering and design stage (“pre-FEED”). AGDC’s proposed restructuring would have
the State take the lead on the effort to monetize North Slope gas. At present, AGDC’s
proposed restructuring is still being worked out. AGDC’s President Keith Meyer has
discussed the possibility of AGDC, or an affiliate of it, owning the infrastructure for the
project, or sharing ownership of the project infrastructure with one or more of the gas
producers (ExxonMobil, BP and ConocoPhillips). Ownership could also be shared with
outside investors. The cost of constructing the project would be funded through third-
party project financing that may or may not include any significant equity contribution
from the project infrastructure owner(s). The producers could be shippers of gas in the
system, or they may only be sellers of gas at the wellhead, or they could do both. The
project company would toll gas through the system for the shippers, or it or an affiliate
also might be a shipper itself by purchasing gas at the wellhead, transmitting it through
the system and selling it to third party purchasers at the marine terminal. The exact nature
of the proposed restructuring and all the details concerning it are in flux and are the
subject of on-going discussions between AGDC and the producers.

Department of Law

OfALASKA CIVIL DIVISION

1031 West 4th Avenue, Suite 200
Anchorage, Alaska 99501
Main: 907-269-5100

Fax: 907-276-3697
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As a statutory creation, AGDC can perform only those functions and exercise only
those powers as the statutes give it. AGDC’s statutory authority is set out in
chapter 31.25 of the Alaska Statutes, as mostly recently amended in 2014 by SB 138. The
statutes give AGDC significant powers in pursuing “an Alaska liquefied natural gas
project,” which is defined in the statutes as including “collectively, the Prudhoe Bay unit
gas transmission line, the Point Thompson unit gas transmission line, a gas pipeline, the
gas treatment plant, a liquefied natural gas plant, and a marine terminal.”’ Our
understanding is that the restructured project AGDC is proposing involves all of these
specific components.

AGDC'’s governing statutes do not dictate that any particular structure be used in
developing an Alaska liquefied natural gas project. Instead, the statutes give AGDC
considerable leeway in proceeding with the project. AGDC is specifically authorized to
“acquire an ownership or participation interest in an Alaska liquefied natural gas
project, . . . or an entity or joint venture that has an ownership interest in or is engaged in
the planning, financing, acquisition, maintenance, construction, and operation of an
Alaska liquefied natural gas project.”” The statutes do not either prohibit or require that
AGDC'’s ownership or participation interest in a project company be 100% or shared with
others or divided up in any particular way.’ Thus, we see AGDC’s restructuring proposal,
as Mr. Meyer has preliminarily outlined it, as fitting within this statutory authorization.

We recognize that there is one provision in AS 31.25 that refers to joint ownership
of the Alaska liquefied natural gas project. AS 31.25.080(a)(1) states that AGDC “may
enter into agreements with other persons for joint ownership, joint operation, or both
of . .. an Alaska liquefied natural gas project.” Because this provision is phrased in
permissive terms (“may”), and because AGDC’s governing statutes must be construed so
as to give effect to all of them, we do not interpret this one provision as requiring that
AGDC must only develop the project through a joint ownership structure. Rather, joint

‘ AS 31.25.390(1).

2 AS 31.25.080(a)(23).
. The authority of this provision is further broadened by AGDC’s general powers to
“make and execute agreements, contracts, and other instruments necessary or convenient
in the exercise of the powers and functions of the corporation” (AS 31.25.080(a)(11)) and
to “do all acts and things necessary, convenient, or desirable to carry out the powers
expressly granted or necessarily implied in this chapter” (AS 31.25.080(2)(20)).
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ownership is among the options that AGDC may utilize in the project but it is not the
exclusive way for AGDC to proceed.

We also note that Mr. Meyer’s description of the project going forward includes
the possibility of there being joint ownership of the project infrastructure, either between
AGDC and all or some of the producers or with outside investors. The project as
restructured therefore may include a joint ownership aspect, which is in line with the
options the statutes authorize.

The history of SB 138 supports our conclusion that AGDC is not bound to follow
any one particular structure for the project. At the time SB 138 was adopted, the State,
AGDC, TransCanada, and the producers had entered into the Heads of Agreement, dated
January 14, 2014 (the “HOA”). The HOA specified that the multi-party structure it
envisioned was applicable to the pre-FEED stage of the project. At the completion of pre-
FEED, the HOA specified that the parties were to decide whether and how to proceed to
the next stage, FEED. The decision on the next stage was up to each party “in its sole
discretion.” SB 138 was enacted with the HOA in mind. As such, SB 138 did not lock
AGDC into any one project structure because the parties themselves had reached no
understanding on the project structure for the entirety of the potential life of the project.

After the passage of SB 138, the HOA was superseded by the Alaska LNG Project
Pre-FEED Joint Venture Agreement (the “JVA”). The JVA itself is a confidential
document. However, the producers and others have publicly disclosed that the JVA, like
the HOA, covers only the pre-FEED stage of the project. No binding agreement is in
place for the FEED stage. For the project to proceed to FEED, the parties wanting to go
forward have to reach a new agreement on how they will do so. AGDC'’s restructuring
proposal is consistent with the JVA in that it is a proposal for moving the project forward
to the next stage and beyond.

In short, we conclude AGDC is acting within its statutory authority in proposing a
restructuring of the Alaska liquefied natural gas project.

Please understand that we are not saying AGDC has a free hand to proceed in any
manner it chooses. AGDC will need to continue to review the structure to be sure
proposals as they evolve stay within the bounds established by the legislature.

# HOA § 4.3.



Hon. Cathy Giessel July 13, 2016
Alaska Gasline Development Corporation Page 4

We trust this adequately answers your inquiry. If you should require further
information or assistance, please let us know.

Sincerely,

JAMES E. CANTOR
ACTING ATTORNEY GENERAL

sy, et

Senior Assistant Attorney General

JHJ/aec

cc: Mr. Keith Meyer
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August 1, 2016

Mr. Blake Johnson
5220 Solar Ave

Kenai, AK 99611
blakealaska ail.com

Re: Alaska LNG Kenai Spur Highway Relocation

Dear Mr. Johnson:

Thank you for inquiring at the Alaska Gasline Development Corporation (AGDC) regarding
your concerns over the Kenai Spur Highway Relocation.

We appreciate your commitment to the communication process and transparent approach.
Enclosed are two letters regarding the Kenai Spur Highway decision; one from the Alaska LNG
project office and another from the Department of Transportation. We hope these letters will
provide you the information and understanding that this decision is significant to all the parties
involved.

In addition to the enclosures, the Alaska Gasline Development Corporation is personally
committed to an expedient and accurate due diligence process. We, like you, want to progress
this project for Alaskans as quickly as possible. AGDC is charged with advancing and securing a
long-term energy supply for Alaska. We take this directive very seriously and are dedicated
toward rapidly advancing the development and construction of an integrated natural gas project.

As an independent, public corporation of the State of Alaska, we honor the regulatory approval
and legislative process, and we encourage you to continue to be engaged during this process.

We welcome your support of the Alaska LNG project and appreciate the opportunity to discuss
this project with you. Please feel free to contact us if you would like to discuss this topic further.

. Meyer

cc: Alaska LNG
Department of Transportation
Mayor Mike Navarre
Honorable Peter Micciche



Honorable Kurt Olson
Honorable Mike Chenault

Enclosures: Document No.: USAL-PE-SALTR-00-000007-000
Department of Transportation



Alaska

Alaska LNG Project
3201 C Street, Suite 506
Anchorage, Alaska 99503

July 27, 2016

Mike Navarre, Mayor
Kenai Peninsula Borough
144 N. Binkley St.
Soldotna, Alaska 99669

Honorable Peter Micciche
Alaska State Senate

45 Main Street Loop, Suite 217

Kenai, Alaska, 99611

Re: Alaska LNG Kenai Spur Highway Relocation

Dear Sirs:

Document No.: USAL-PE-SALTR-00-000007-000

Honorable Kurt Olson

Alaska House of Representatives
145 Main St. Loop, Suite 221

Kenai, Alaska 99611

Honorable Mike Chenauit

Alaska House of Representatives
145 Main St. Loop, Suite 223

Kenai, Alaska 99611

Thank you for your efforts in maintaining open and direct communication with the Alaska LNG Project
team. We understand the Kenai Spur Highway relocation effort related to the Alaska LNG Project is an
important topic in your area and cause for many questions and speculation.

The Alaska LNG Project is committed to providing you with the most current information on this effort.
Herein we have assembled a few important points outlining our work this year.

Kenai Spur Highway Relocation
o  When construction of the Alaska LNG facility moves forward, some changes to the roads in
Nikiski would be required.

e Planning work for the relocation of the Kenai Spur Highway continues. For the remainder of 2016,
work includes primarily definition of the regulatory path forward, gathering additional information
on route options, and advancing engineering on those options. This effort will take us to the end
of the pre-FEED stage of development (the end of 2016).
There is not a plan to identify a preferred or recommended option to advance design in 2016.
There is not a plan to reach out to landowners for the potential purchase of land related to the
road relocation until a preferred option is recommended.

o Should new developments related to this effort arise in 2016, we will be sure to share them with
you, the local community, the Alaska Department of Transportation and Public Facilities and the

Kenai Peninsula Borough.

e Alaska LNG is committed to engaging with the community and encourages ongoing dialogue. The
community can contact our local representative: Josselyn O'Connor at 907-360-6735 or

Josselyn.oconnor@exxonmobil.com if you have questions or require additional information.

As you are aware, the Alaska LNG Project faces headwinds: regulatory approvals; challenging economic
environment; complex fiscal and commercial agreements to be developed; and the need to keep the total
cost of supply down to compete in global LNG markets.
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As part of the Alaska LNG Project team, our focus is on completing our technical work and preparation of
the resource reports in 2018. Our job is to provide our owners with the most comprehensive and credible
data on which to base their decisions moving forward. We maintain focus and momentum in achieving
these objectives.

We greatly appreciate your ongoing support and work with the project. Please do not hesitate to contact
us if you would like to discuss this topic further.

Sincerely,

]
4 OC: 6/’?«;@%«,\/

Philip Brinkmann

Cell: 907-202-3171

Alaska LNG Licensing Manager

ExxonMobil Development Company

For and on Behalf of ExxonMobil Alaska LNG LLC
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O%LASKA CENTRAL REGION

GOVERNOR BILL WALKER Regional Director’s Office

4111 Aviation Avenue
Anchorage, Alaska 99502
Main: 907.269.0770

Fax: 907.248.1573

TDD: 907.269.0473
dot.state.ak.us

July 6, 2016

blakealaska@gmail.com

Dear Mr. Johnson:

Thank you for contacting the Alaska Department of Transportation & Public Facilities
(DOT&PF) and your patience while I took time to research the issue of the LNG line route
selection.

Your concern is understood and appreciated. The Department recognizes that the uncertainty
with this project is particularly unsettling for property owners who may be affected.
Unfortunately, the DOT&PF is not the agency making the decision regarding the route selection.

The DOT&PF will be responsible for constructing the road after the route is selected. However,
because DOT&PF is not leading this project, we do not have the authority over the project
timeline, route selection, or property acquisitions. DOT&PF’s role at this time is to provide
review and input to the Liquid Natural Gas (LNG) team in our areas of expertise and
responsibility.

I would encourage you to continue working with the project team, as they are the best contact to
keep you updated and to share your concerns and thoughts with on how the project affects your
property.

Sincerely,

Shannon McCarthy
Public Information Officer

“Keep Alaska Moving through service and infrastructure.”




Latest Alaska LNG report looks at community
impacts

By Larry Persily Ipersily@kpb.us
Aug. 9, 2016

(This is the first in a series from the Kenai Peninsula Borough mayor’s office, reviewing the second
set of draft resource reports submitted by Alaska LNG to federal regulators.)

Included with Alaska LNG's second draft reports to federal regulators is an initial look at what the
project could mean to jobs, wages, housing, schools, highways, ports, airports and emergency
services across the state. The report on the project’s social and economic effects frequently raises
the issue of impact aid funds — negotiated between the state and project partners and disbursed by
the state — to help deal with the additional demands on public services and community needs.

Resource Report No. 5, Socioeconomics, filed July 15 with federal regulators, says job seekers
moving to and within Alaska could be significant during construction of the multibillion-dollar North

Slope natural gas project.

“It is likely that some job seekers from the Lower 48 and within Alaska would be drawn to areas of
Alaska where job opportunities would be created during project construction,” the report says, similar
to what happened in the 1970s during construction of the trans-Alaska oil pipeline. This temporary
economic migration for perceived employment opportunities “could be substantial.”

A shortage of housing “would not necessarily” deter job seekers, the report adds. And while some
hopefuls would find work, “others would remain unemployed for the duration of their stay in Alaska.”

A lack of support and financial assistance to municipalities prior to construction of the trans-Alaska
oil pipeline led to overburdened law enforcement, medical and educational facilities, the report notes.

The intent this time is to deal with the impacts up front.

ALASKA LNG FILES 10 REPORTS



The socioeconomics report is among the 10 filed in July with the Federal Energy Requlatory
Commission, as Alaska LNG continues its work toward assembling the soils, fisheries, air quality

and other data needed for a complete application to FERC. An application would trigger the
commission to start work on the project’s environmental impact statement.

The July reports are the second set of drafts filed with FERC to solicit regulatory agency comments
prior to the final reports and an application. The project sponsors — North Slope producers
ExxonMobil, BP and ConocoPhillips, and the state — have not settled on a timeline for a FERC

application or their next commitment of development funds.

Aside from well-paying direct and indirect project employment, many of the other jobs created in
Alaska during construction — so-called induced jobs — “would be relatively low-paying jobs,” adding
to the housing concern, the report notes. Those jobs could include restaurant, retail or lower-skilled
service-sector employment. “The ability of these individuals to afford adequate housing,” the report
says, “would be limited.”

To help with the situation, the report says, “Private charitable institutions in Alaska may choose to
involve themselves in providing housing assistance to transients.” Transitional housing facilities in
Anchorage and the Kenai Peninsula Borough, the report notes, “have little or no excess capacity.”

In addition, any housing shortage during construction could put pressure on rents, placing a financial
strain on Alaskans whose incomes do not increase with the project.

“The potential impact of the project on local housing will be provided in the FERC application after
construction workforce estimates are available,” the report says.

Help could come from impact aid, administered by the siate, the report says, in particular if the
municipal aid program covers the “increased need for housing, including affordable housing and
related infrastructure and homeless shelters.”

IMPACT AID UNRESOLVED

State officials and affected municipalities from the North Slope to the Kenai Peninsula have
discussed a possible impact aid grant program, funded by $600 million in contributions from the
project sponsors in lieu of property taxes during construction. Details of the grant program for local
governments, such as eligibility and disbursement rules, were discussed early in 2016 but not



resolved by the state-managed Municipal Advisory Gas Project Review Board. The program would
require changes in state law.

However, state control of the LNG project, an option advanced this summer by the governor, could
change the funding source of the impact aid program if the North Slope producers take a reduced
ownership share in the project. Further details of a state-controlled option are anticipated later in the
year or next.

Housing is not an issue for workers in direct, on-site project construction jobs, who would be
required to reside in self-sufficient construction camps, commuting on rotation from designated pick-
up locations and returned to those locations at the end of each work period. Depending on the camp
location, workers would be bused or flown to the sites, with airports in Anchorage, Fairbanks, Kenai
and Deadhorse the main transit hubs.

“The construction camps are expected to be closed, with workers required to remain within the camp
while off duty,” until it's time to head home for their weeks off, Alaska LNG says.

KENAI AIRPORT WILL BE BUSY

The single largest construction job of the project would be the gas liquefaction plant and marine
terminal in Nikiski, with an average 41,000 shift-change worker transports a year between Kenai and
Anchorage during the heaviest employment in the third through fifth years of a six-year construction
job. At its peak, that would add about 52 percent to the passenger volume at the Kenai Municipal
Airport, though the number of flights would increase just 9 percent as the project would use larger
aircraft for its charters.

“Consultations would be held with the Kenai Municipal Airport to identify potential solutions to handle
the increased passengers,” the report says.

Kenai Borough residents working at the Nikiski job site may be allowed to live at home, commuting
to the work site each day.

Passenger traffic at Anchorage and Fairbanks airports would increase by 5 percent and 11 percent,

respectively, at peak construction. The report says air charters would help reduce conflicts with

summer tourism travel and lessen or avoid any disruption of commercial air travel.



“Due to the magnitude of project construction labor requirements,” estimated to peak at 12,000 direct
jobs, and the specialized skills required for multiple positions, “some jobs would be filled by
temporary workers coming from locations outside Alaska,” the report says. Many of those workers
would come from the U.S. Gulf Coast, “a global center” for oil and gas activities.

Estimates of the number of people indirectly employed by the project, including Alaskans and
relocated workers, will be included in the application to FERC. Information on construction payroll
and wages during project operations also will be included in the final resource reports submitted to
FERC with the project application.

Though the report lacks specific numbers for workers needed in each job category, it provides
current (2014) statistics on how many skilled workers, by category, are underemployed or
unemployed in Alaska, as an indication of the extent of an available workforce. For example, it
shows that 582 electricians and helpers were working in comparable-paying jobs outside their
occupation in Alaska in 2014, 245 were working in lower-paying occupations and 762 unemployed.
Among plumbers, steamfitters, pipefitters and helpers, 397 were working outside the occupation,
216 were in lower-paying occupations, and 190 were unemployed.

ADDED PRESSURE ON HOUSING, WAGES

The indirect and induced jobs, and the job seekers, would put the greatest pressure on the smaller
supply of temporary housing in the Kenai Borough, as opposed to the larger cities of Anchorage and
Fairbanks, the report says. “Preparing for the housing demand in the borough during project
construction may be difficult.” In particular, housing could be tight during summer tourist and
sportfishing season, before the construction camp is built in Nikiski.

The full potential impact of the project on local housing will be provided in Alaska LNG’s application
to FERC.

The second draft of the socioeconomics report also notes that the demand on community services
and infrastructure would increase with the temporary boost in employment, in particular from workers
not directly related to the project. At the same time as municipalities may need additional staff to
provide services, “workforce retention may become an issue for some local governments, as high-

paying project construction jobs may attract public service employees.”

Increases in the cost of living, particularly housing, may add to the problem. Wage inflation could



push employers to pay higher salaries as they compete for workers.

“The impact of immigration of people on public infrastructure and services will be provided in the
FERC application,” the report says.

As to school enroliment, Alaska LNG does not expect the workforce would result in a need for any
new schools around the state. “It is expected that relatively few incoming project construction
workers would bring their families,” the report says, and those job seekers that move to Alaska with
children “would be disbursed over several communities.” However, any new students would require

additional state and local funding and could increase class sizes.

HEALTH CARE PROVIDERS COULD SEE IMPACTS

“Another concern,” the report says, “is that some economic in-migrants would have no regular health
care provider and would use hospital emergency rooms as primary care access points.” A lack of
health insurance could add to uncollectable debt carried by health care providers. “The impacts to
medical facilities and services” may be addressed by the state-administered impact aid fund, the
report says. “Potential grant funds could be used for hiring additional medical personnel during the
period of construction.”

The report also cites the impact aid program in its discussion of the additional workload on
emergency services personnel and law enforcement agencies in the state.

Though it's not all about drawing on impact aid to cover higher costs. The report notes that affected
communities would receive additional revenue from the economic activity related to construction,
such as municipal alcohol, car rental, hotel and sales taxes.

Fuel is another issue addressed in Report No. 5. Alaska LNG estimates it would need up to 7 million
gallons per month of ultra-low sulfur diesel during peak construction demand. The report says the
Petro Star refinery in Valdez and Tesoro refinery in Nikiski have “excess idle capacity” of about 11
million gallons per month and could handle the project’s fuel demand, except maybe in the summer
when in-state demand is at its peak — during which, some fuel may need to imported into the state.

Several hundred trucks would be needed to haul fuel and everything else to construction sites, and
the report notes that trucking companies in Alaska have expressed concern over a forecast shortage
of qualified truck drivers for the project. “Consultations would be held with the Alaska Truckers



Association to address this situation,” the report says, adding that training programs may need
additional resources.

ROAD IMPROVEMENTS NEEDED

State Transportation Department officials have told Alaska LNG that “some roads, highways and
bridges would need improvements to bear the heavier and more frequent truckloads during project
construction,” the report says. In addition, “portions of the Parks, Dalton, Seward, Sterling and Glenn
highways may need to be refurnished” after construction to repair the wear and tear.

Without specifically answering who would pay for any needed improvements or repairs, the report
says: “A potential highway use agreement may provide mitigation for construction-related impacts.”
(Translation: It's negotiable.)

Peak truck traffic along Alaska’s highways would be spread over five years, averaging about 14,000
truckloads a year on the Steese/Elliott/Dalton highways from Fairbanks toward Prudhoe Bay; 14,000
a year on the Seward/Sterling/Kenai Spur highways between Anchorage, Seward and Nikiski; and
19,000 loads a year on the Glenn/Parks Highway from Anchorage to Fairbanks.

Because traffic on the Dalton Highway to Prudhoe is much lighter than on the other, heavily traveled
urban routes, Alaska LNG-related traffic during construction would boost average daily vehicle
counts on the Dalton by about 50 percent, with only a single-digit percentage gain on the other
highways. During peak work, the report says construction traffic could more than double the daily
truck count on the Dalton Highway.

On the Glenn and Parks highways, truck pull-out areas, expanded truck weigh stations and
additional passing lanes may be needed to accommodate construction traffic, the report says,
though the project would maximize its use of the Alaska Railroad for moving freight to Fairbanks to
reduce the load on the highway.

Hauling material from the ports at Anchorage and Seward to the LNG plant site in Nikiski would add
to traffic on the Seward, Sterling and Kenai Spur highways. For example, looking at the Sterling
Highway near the Skilak Lake Road intersection, about 40 miles southeast from the LNG plant site in
Nikiski, Alaska LNG estimates about 90 trucks a day during peak construction. That would represent
about a 3 percent increase in overall traffic at the location, but an 18 to 28 percent increase in truck
traffic.



“Project-related traffic would contribute to the congestion that already exists along sections of the
Seward, Sterling and Kenai Spur highways,” the report says. “The primary mitigation method for
reducing additional traffic ... would be to use barges and other vessels as much as possible” to
move material from Anchorage and Seward to Nikiski.

The report acknowledges “particular public concerns” about traffic on the Kenai Spur Highway to and
from Nikiski, especially the project’s intent to relocate approximately 1.33 miles of the highway to the
east of the LNG plant site for safety and security reasons. “It is anticipated that the relocation would
be completed prior to the start of project construction,” the report says, providing no other

information on a route selection timeline.

A lot of material would move by rail out of Anchorage and Seward. So much so that the Alaska
Railroad has told Alaska LNG that it would need a two-year advance notice to obtain more railcars to
handle the traffic. Even with the additional capacity, the report says, there is a risk that the increased
freight traffic “could cause congestion in the rail system, particularly during the summer tourist
season when the number of passenger trains increases substantially.” To help relieve that stress,
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