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GOVERNOR BILL WALKER 

January 20, 2016 

The Honorable Paul Seaton 
Chair, House Health and Social 
Services Committee 
Room 106 
Alaska State Capitol 
Juneau, AK 9980 I 

Dear Representative Seaton: 

Anchorage 
3601 C Street, Suite 902 

Anchorage. Alaska 99503-5923 
Main· 907.269.7800 

Fax: 907.269.0060 

Juneau 
350 Main Street. Suite 404 

Juneau, Alaska 99801-1149 
Main. 907.465.3030 

Fox: 907.465 3068 

I am writing to request a hearing in the House Health and Social Services Committee for House 
Bill 200, Adoption of Child in State Custody, at your earliest convenience, 

Attached please find: 

• The current version of the bill 

• A fiscal note 

• Governor's transmittal letter 

• Sectional Analysis 

Our Office of Children's Services and Legislative Liaison wilt work with you to answer 
questions, provide testimony, and generally facilitate the bill's passage through your committee. 

We look forward to working with you. 

Sincerely, 

Valerie Davidson 
Commissioner 

cc: Darwin Peterson, Legislative Director, Governor's Office 





907·46>·lS00 
fax: 907-46S·lSJ2 

April 15, 2015 

The Honorable Mike Chenault 
Speaker of the House 
Alaska State Legislature 
State Capito~ Room 208 
Juneau, AK 99801-1182 

Dear Speaker Chenault: 

Governor Bill Walker 
STATE OF ALASKA 

r,. 907-269-7461 
www Gov.Alaska Gov 

Govcmor@Alaska Gov 

Under the authority of Article III, Section 18 of the Alaska Constitution, I am transmitting a bill that 
would allow adoption of a child in State custody as a child in need of aid to be filed and heard as a 
child-in-need-of-aid proceeding. Additionally, the bill would allow for more flexibility in the form of 
the petition for adoption. 

Under current law, a person seeking to adopt a child who is in the custody of the Department of 
Health and Social Setvices (Department) must file a formal petition for adoption under 
AS 25.23.080 and have the adoption hearing heard in a probate proceeding separate from the child­
in-need-of-aid proceeding under AS 47.10, despite the unique nature of child-in-need-of-aid cases. 
The bill would ensure that proceedings for the adoption of a child adjudicated to be in need of aid 
to be filed and heard in the existing child-in-need-of-aid proceeding. This would more fully protect 
the child, and those wishing to adopt the child and would save resources by keeping the child-in­
need-of-aid proceeding and the adoption as one court matter. Second, the bill would allow filing of a 
proxy for a formal petition to better address the needs of Native and non-Native families by setting 
out in statute alternatives to formal petitions to adopt currently required by State law. 

The bill would allow use of a proxy for a formal petition to adopt; the proxy could be filed by a 
child's relative, tribal member, or other Indian family. A tribal member or relative also could make 
the request to the Department by telephone, mail, facsimile, elecuonic mail, or in person. Last, a 
proxy for a formal petition could be made by the child's tnbe or by a tribe in which the child would 
be eligible to be enrolled. The Department also would have authority to develop regulations to 
address other instances where a proxy for a formal petition to adopt should be allowed, 

These changes would benefit our most vulnerable children by assuring that adoption proceedings 
for children in need of aid are conducted in the manner most beneficial to Alaska's children and 
their families, 



1 urge your prompt and favorable action on this measure. 

Bill Walker 
Governor 
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Identifier: 

Title: 

Sponsor: 

HB200..DHSS-FLSW-3-25-16 

ADOPTION OF CHILD IN STATE CUSTODY 

RLS BY REQUEST OF THE GOVERNOR 

Requester. House HSS 

Expenditures/Revenues ' 

. - ··-- .. -......... . 
() Publish Date: 

Department Department of Health and Social Services 

Appropriation: Children's Services 

Allocation: Front Line Social Workers 

0MB Component Number: 2305 

Not-: Amounts do not lnclud• Inflation unless otherwise noted below. /Thousands of Dollars 

OPERATING EXPENDITURES 
Personal Services 
Travel 
Services 
Commodrt1es 
Capital Outlay 
Grants & Benefits 
Miscellaneous 
Total Operating 

Fund Source 
None 
Total 

Positions 

I
Full-bme 
Part-time 
Temporary 

I Change In Revenues 

Included in 
FY2017 Govemo(s 

Appropriation FY2017 
Requested Request 

FY 2017 FY 2017 

o.o 0.0 

0.0 0.0 

Estimated SUPPLEMENTAL (FY2016) cost: 0.0 
(discuss reasons and fund sourr;e(s) in analysis secVon) 

Estimated CAPITAL (FY2017) cost: 0.0 
(discuss reasons and fund sourr;e(s) In analysis secVon) 

ASSOCIATED REGULATIONS 

Out-Year Cost Estimates 

FY 2018 FY 2019 FY2020 

0.0 0.0 0.0 

0.0 o.o 0.0 

(separate supplemental appropriation required} 

(separate capital appropriation required) 

Does the bill direct, or will the bill result in, regulation changes adopted by your agency7 
If yes, by what date are the regulations to be adopted, amended or repealed? 

yes 
01/01117 

Wh this fiscal note differs from previous version: 
U dated to current SLA2016 form. 

FY 2021 

0.0 

0.0 

Prepared By: 
n""-""-"· 

~C:.:h;::ric:;stv:c..=L•:.:wto=""-' .::D;::,re~ct:::or::..._ _________________ ~ Phone: (907)465-3170 

FY2022 

0.0 

0.0 



Analysis 

Under current law, a person seeking to adopt any child In the custody of the department must file a formal petition for 
adoption. The adoption hearing would then be heard In a probate proceeding, which Is separate from Child In Need of Aid 
proceedings. This creates challenges to the adoption process because a child in need of aid Is a unique case. This bill 
would align adoption of a child in need of aid under AS 47.10 and allow for the department to develop alternatives to the 
formal adoption petitions that are currently required under AS 25.23.080. This bill will Improve department compliance 
with the Indian Child Welfare Act and support tribal partnerships and efforts. No fiscal Impacts are anticipated. 
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HB 200, "An Act establishing procedures related to a petition for adoption of a child in state custody; 
adding a definition of'proxy for a formal petition'; amending Rule 6(a), Alaska Adoption Rules; and 
providing for an effective date." 

Sectional Analysis: 

Section I 

Section 2 

Section 3 

Section 4 

Section 5 

Section 6 

Section 7 

Section 8 

Adds a new section outlining Legislative intent. 

Adds a new subsection to AS 25.23.030, which states a petition filed for adoption 
must comply with AS 47. I0.111. 

Adds new subsection AS 47.10.111 stating that the adoption proceedings for a 
child in state custody, who is considered a child in need of aid, is initiated within 
child in need of aid proceedings. Proceedings to adopt a child in state custody are 
initiated by filing a petition under AS 2523.080 or proxy for a formal petition. 
This section outlines that "proxy for formal petition" means a request by a 
relative, tribal member, or other Indian family interested in immediate placement 
and adoption ofa child at any court hearing in a CINA proceeding. Requests for 
adoption can be submitted in person, through mail or electronic mail, via fax or 
on the telephone. This subsection allows the department regulatory authority to 
implement this section. 

Adds to the Direct Court Rule 6(a)(I) subsection (I) that an adoption petition 
must include information required by AS 25.23.080, except an exception under 
(4) of this rule. 

Adds to the Direct Court Rule 6(a)(I) subsection (4) adding that a proceeding 
must commence when a formal petition is submitted or the proxy for a formal 
petition is submitted under the new subsection AS 47.10.111 (b) and shall be 
heard within the Child In Need of Aid proceeding. 

Adds uncodified law that if enacted by Section 2 and 3, this act applies to all 
adoption proceedings filed on or after the effective date of this act. 

Adds a new section to Regulations allowing Department of Health and Social 
Services authority to adopt regulations to implement this Act, and that the 
regulations will take effect not before the effective date of this Act 

Sets an immediate effective date for section 7 of this Act. 





- --- ___ ._,._ .... 
GOVERNOR BILL WALKER 

March 24, 2016 HB 200 Bill Overview 

,., •• ,...._. ,11 ,1111.11nr'l'l ~~I K\llf•.:,,i 

DirL'L'lor·~ OITicc 

P.O. Bo, I 10630 
Juneau Alaska 99811 0630 

Main· 907 465 31 70 
Fax. 907 465 3397 

Overview of noted changes of significance from original version "A" to current proposed version •w• 

Background: 

Version ·A· Under current law, a person seeking to adopt any child In the custody of the department must file a formal 
petition for adoption. The adoption hearing would then be heard In a probate proceeding. which Is separate court 
proceeding from Child in Need of Aid proceedings often with a different Judge. This creates challenges to the adoption 
process because a child-in-need-of-aid is a unique case. This bill would align adoption of a child-In-need-of-aid under AS 
47.10 and allow for the department to develop alternatlves, such as use of a •proxy", to the formal adoption petitions 
that are currently required under AS 25.23.080. This bill will Improve department compliance with the Indian Child 
Welfare Act and support tribal partnerships and efforts. 

Details: 

Version •A• allows for the adoption of a child In state custody, identified as a child-in-need-of-aid, to be filed and heard 
as a Child-In-Need-of-Aid (CINA) matter. 

;;.. Outlines the process by which such adoptions would occur, via petition or proxy for formal petition, via 
telephone, fax, electronlc or regular mall or In person. 

;;.. Defines that "proxy by formal petition' includes relatlve or tribal members, other Indian family interested in 
immediate placement and adoption of a child. 

;;.. Outlines the legislatlve Intent to authorize a more appropriate adoption process for a child in state custody to 
allow adoption proceedings in an existing child-In-need-of-aid proceeding. 

;;.. Provides the department regulatory authority to address formal petition of adoption. 

Background expanded to Include amend menu: 

Version "W" This bill would align adoption, guardianship and civil custody matters in Child In Need of Aid cases ta be 

conjoined under AS 47.10, and will assist In preserving placement preferences outlined in 25 U.S.C. 11901-1963. This 
bill adds much needed flexibility in the initiation of adoption, guardianship, or civil custody proceeding for a child In state 



Welfare Act and support tribal partnersn1ps ana enons. uu.:i, um wm ~ ...... a .. , ... , ....... _·-a-· ..... ______ -. 

adoptions and guardianship processes and assist in expediting the goal of f1nd1ng permanency for Alaskan youth who are 

subject to Child-in-need-of-aid proceedings 

Details: 

Version "W" allows for the adoption and guardianship of a// Alaskan children in state custody, ldent1f1ed as a child-in­
need-of-aid, to be filed and heard as a Child In Need of Aid (CINA) matter. 

;. The conjoining of the adoption, guardianship and civil custody matters where there is action which involves 

divorce or legal separation proceeds regarding a child in state's custody will create efficiencies in the court 

system, eliminate barriers and provide for greater access to the extended family members of children subject to 

CINA proceedings. 

;. Outlines the process by which such adoptions and guardianships would occur, via petition or proxy far those 

cases involving children subject to the Indian Child Welfare Act (ICWA) for formal petition, via telephone, fax, 

electronic or regular mail or in person. 

;, Defines that "proxy by formal petition" includes relative (native and non-native relatives) or tribal members, 

other Indian family interested in immediate and permanent placement and adoption of a child who falls under 

the Indian Child Welfare Act. 

,. The CS extends the t1meline Office of Children's Services has to file a permanent plan with the court after 

receiving a "proxy" to 60-days from 10 and then provides the court up to 90-days from the date of the f1hng to 

hold a hearing to review that plan. 

;, Provides language that allows the court to hold those petitions or proxies in abeyance until the permanency goal 

Is changed to adoption or guardianship. 

;. Provides language to clarify the "party status• when the hearings are conjoined ta ensure for confidentiahty. 

;. Broadens the scope of individuals that will be entitled to a placement review hearing by creating a definition of 

"family friend." 

;. Provides the department regulatory authority to address formal petition of adoption and guardianship. 

;. Extends the effective date of this bill to give time for Office of Children's Services and the Court System ta make 

the necessary changes. 



.I. .1..L.J.I. .1.\J ..l. ~ l.. 

GOVERNOR BILL WALKER 

In Summary this bill does the following: 

March 30th, 2016 

HB 200 Version W 

OFFICE OF CHILDREN'S SERVICES 
Director's Office 

P 0. Box I 10630 
Juneau. Alosko 99811-0630 

Mo,n: 907.465 3170 
fox: 907.465.3397 

For all Alaskan families with a child subject to a Child in Need of Aid (ONA) case, this bill will reduce barriers to 
their participation and expedite the achievement of permanency for the child(ren) by conjoining multiple legal 
proceedings under one roof. 

A "one Judge, one family" concept will save the legal parties, Including state agencies such as the Public 
Defender's Agency, Office of Public Advocacy and Office of Children's Services, time and money by reducing 
redundancies. Conjoining adoption, guardianship, civil custody and CINA proceedings will streamline the system 
for families. 

In light of the Baby Girl and Tununak II decisions, an Individual entitled to preference under ICWA's adoptive 
placement preferences must f,le a formal petition to adopt the child In order to preserve their placement 
preference. The proxy procedure provides a less formal mechanism for Individuals entitled to preference under 
ICWA to preserve and apply their placement preference. A proxy Is not necessary for children not subject to 
ICWA because there Is no similar formal requirement in state law that an individual entitled to preference must 
take In order to preserve their preference. 





BY 

Offered: 
Referred: 

CS FOR HOUSE BILL NO. 200( ) 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-NINTH LEGISLATURE- SECOND SESSION 

Sponsor(s): HOUSE RULES CO!\IMITTEE BY REQUEST OF TIIE GOVERNOR 

A BILL 

FOR AN ACT ENTITLED 

u1uvcr 
3/24/16 

"An Act establishing procedures related to a petition or proxy for adoption or 

2 guardianship of a child in state custody; adding a definition of 'proxy for a formal 

3 petition'; amending Rules 5 and 6(a), Alaska Adoption Rules, and adding Rule 17.3, 

4 Alaska Child in Need of Aid Rules of Procedure; and providing for an effective date." 

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

6 * Section 1. The uncodified law of the State of Alaska is amended by adding a new section 

7 to read: 

8 LEG IS LA TIVE FINDINGS AND INTENT. (a) The legislature finds that, because of 

9 the number of Alaska Native children in state custody, there is a need to provide an individual 

IO seeking immediate permanent placement of an Indian child in state custody with additional 

I I flexibility to preserve and apply the placement preferences outlined in the Indian Child 

12 Welfare Act (25 U.S.C. 1901 - 1963) with respect to that individual. 

13 (b) It is the intent of the legislature to create mechanisms to achieve permanency for a 

14 child in state custody by incorporating adoption, guardianship, or civil custody into ongoing 



2 provisions of this Act apply to, 

3 (I) a tribal adoption proceeding performed under a tribe's inherent authority; 

4 (2) a tribal adoption proceeding following a transfer of jurisdiction to the tribe 

5 of a foster care placement, termination of parental rights, or adoption of a child under 25 

6 U.S.C.19ll(b); 

7 (3) an adoption under tribal customary adoption; or 

8 (4) adoptions or guardianships not a part ofa child-in-need-of-aid proceeding. 

9 • Sec. 2. AS 13.26.050 is amended by adding a new subsection to read: 

10 (b) The venue for a guardianship proceeding for a child in state custody under 

11 AS 47.10 is the 

12 (I) superior court where the child-in-need-of-aid proceeding is pending 

13 as provided under AS 47.10.111; or 

14 (2) judicial district in which the petitioner resides if the petitioner 

15 provides notice to all of the parties to the child-in-need-of-aid proceeding and no party 

16 objects. 

17 • Sec. 3. AS 13.26.060 is amended by adding a new subsection to read: 

18 (e) A petitioner seeking appointment as the guardian of a minor in state 

19 custody under AS 47.10 shall file the petition in either the court where the child-in-

20 need-of-aid proceedings are pending or the judicial district in which the petitioner 

21 resides, as required under AS 13.26.0SO(b) and AS 47.10.111. 

22 • Sec. 4. AS 25 .23 .030 is amended by adding a new subsection to read: 

23 (d) The venue for an adoption proceeding for a child in state custody under 

24 AS47.10isthe 

25 (I) superior court where the child-in-need-of-aid proceeding is pending 

26 as provided under AS 4 7.10.111; or 

27 (2) judicial district in which the petitioner resides if the petitioner 

28 provides notice to all of the parties to the child-in-need-of-aid proceeding and no party 

29 objects. 

30 • Sec. S. AS 2523.080 is amended by adding a new subsection to read: 

31 (d) A petitioner petitioning to adopt a child in state custody under AS47.I0 
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proceedings are pending or the judicial district in which the petitioner resides, as 

required under AS 25.23.030(d) and AS 47.10.111. 

* Sec. 6. AS 25.23.IOO(a) is amended to read: 

(a) After the filing ofa petition to adopt a minor, the court shall fix a time and 

place for hearing the petition unless the petition is held in abeyance under 

AS 47.10.111. At least 20 days before the date of hearing, the petitioner shall give 

notice of the filing of the petition and of the time and place of hearing to (I) the 

department, unless the adoption is by a stepparent of the child; (2) any agency or 

person whose consent to the adoption is required by this chapter, but who has not 

consented; and (3) a person whose consent is dispensed with upon any ground 

mentioned in AS 25.23.050(a)(I) - (3), (6), (8), and (9), but who has not consented. 

The notice to the department shall be accompanied by a copy of the petition. 

* Sec, 7. AS 25.24.l 50(a) is amended to read: 

(a) In an action for divorce or for legal separation, [OR] for placement of a 

child when one or both parents have died, or as part of a child-in-need-of-aid 

proceeding for a child in state custody under AS 47.10. the court may, if it has 

jurisdiction under AS 25.30.300 - 25.30.320, and is an appropriate forum under 

AS 25.30.350 and 25.30.360, during the pendency of the action, or at the final hearing 

or at any time thereafter during the minority of a child of the marriage, make, modify, 

or vacate an order for the custody of or visitation with the minor child that may seem 

necessary or proper, including an order that provides for visitation by a grandparent or 

other person if that is in the best interests of the child. The court shall hear custody 

proceedings related to a child in state custody under AS 47.10 as part of the 

child-in-need-of-aid proceedings, as provided under AS 47.10.1131 unless notice is 

provided to all parties to the child-in-need-of-aid proceedings and no party 

objects to hearing the custody proceedings in another appropriate forum. 

* Sec. 8, AS 47.10.080(/) is amended to read: 

(/) Within 12 months after the date a child enters foster care as calculated 

under AS 47.10.088(0, the court shall hold a pennanency hearing. The hearing and 

pennanent plan developed in the hearing are governed by the following provisions: 
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this section are also entitled to oe neara at 1m: m:arm!; 11..:;,u u11u"-• 1.,11 .. ........ _. ............. , 

(2) when establishing the permanent plan for the child, the court shall 

make appropriate \Hillen findings, including findings related to whether 

(A) and when the child should be returned to the parent or 

guardian; 

(B) the child should be placed for adoption or legal 

guardianship and \\hether a petition for termination of parental rights should be 

filed by the department; and 

(C) there is a compelling reason that the most appropriate 

placement for the child is in another planned, permanent living arrangement 

and the department has recommended the arrangement under AS 47.14.IOO(p); 

the findings under this paragraph must include the steps that are necessary to 

achieve the new arrangement; 

(3) if the court is unable to make a finding required under (2) of this 

subsection, the court shall hold another hearing within a reasonable period of time; 

(4) in addition to the findings required by (2) of this subsection, the 

court shall also make appropriate written findings related to 

(A) whether the department has made the reasonable efforts 

required under AS 47.10.086 to offer appropriate family support services to 

remedy the parent's or guardian's conduct or conditions in the home that made 

the child a child in need of aid under this chapter; 

(B) whether the parent or guardian has made substantial 

progress to remedy the parent's or guardian's conduct or conditions in the home 

that made the child a child in need of aid under this chapter; 

(C) if the permanent plan is for the child to remain in out-of­

home-care, whether the child's out-of-home placement continues to be 

appropriate and in the best interests of the child; and 

(D) whether the department has made reasonable efforts to 

finalize the permanent plan for the child; 

(5) the court shall hold a hearing to review the permanent plan at least 
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changes after the hearing, the department shall promptly apply to the court for another 

permanency hearing, and the court shall conduct the hearing within 30 days after 

application by the department; 

{6} in a hearing to review the permanent plan under 

AS 47.10, 11 He} or 47. I 0.112(c)1 the court shall make written findings related to 

whether 

(A} the person who filed the petition or proxy is entitled to 

placement preference under AS 47.14.IOO(e} or 25 U.S.C. 1915(a), 

whichever is applicable; and 

cm if 25 u.s.c. 1915(a) applies, the current placement is in 

compliance with or whether there is good cause to deviate from the 

placement preferences. 

* Sec, 9, AS 47.10 is amended by adding new sections to read: 

Sec. 47.10.11 I. Petition for adoption or guardianship of a child in state 

custody. (a) Except as provided under AS 13.26.050(b)(2) and AS 25.23.030(d)(2), if 

a person seeks adoption or appointment as legal guardian of a child in state custody 

under this chapter, the court shall hear the adoption or guardianship proceedings as 

part of the child-in-need-of-aid proceedings relating to the child. A person may initiate 

proceedings for the adoption or legal guardianship of a child in state custody under 

this chapter by filing with the court a petition 

(I) for adoption that meets the requirements of AS 25.23.080; or 

(2) to be appointed legal guardian that meets the requirements of 

AS 13.26.060. 

(b) If a person files a petition for adoption or legal guardianship of a child 

under (a) of this section before the court approves adoption or legal guardianship as 

the permanent plan for the child under AS 47.10.080(/)(2), the court shall hold the 

petition in abeyance until after the court has approved adoption or legal guardianship 

as the permanent plan for the child under AS 47.10.080(/). 

(c) If a person files a petition for adoption or legal guardianship of a child who 

is in out-of-home placement, and the child is not placed with the person who files the 
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days after the petition is filed, submit a permanent p1an iu me wuu. , "'· wu .. """" 

hold a hearing to review the permanent plan for the child under AS 47.10.080(/) not 

more than 90 days after the petition is filed. 

(d) A person "ho files a petition for adoption or legal guardianship of a child 

under this section does not become a party to the child-in-need-of-aid proceedings. A 

person who files a petition for adoption or legal guardianship of a child under this 

section may only participate in proceedings under this chapter that concern the 

person's petition. 

(e) A parent who has consented to adoption under AS 25.23.060, who has 

relinquished parental rights under AS 47. l 0.089, or whose parental rights have been 

terminated under AS 47. 10.080(0) or 47.10.088, is not a party to the adoption or 

guardianship proceedings under this section. 

(f) Except as provided in this section, the requirements of AS 25.23.005 • 

25.23.240 apply to a petition for adoption filed under this section, and the 

requirements of AS 13.26.030 • 13.26.085 apply to a petition for legal guardianship 

filed under this chapter. 

Sec. 47.10.112. Proxy for a formal petition for adoption or legal 

guardianship. (a) A person seeking the immediate pennanent placement of an Indian 

child in state custody under this chapter may file a proxy for a fonnal petition for 

adoption or legal guardianship of the child. A proxy for a fonnal petition for adoption 

preserves the placement preferences of 25 U.S.C. 1915(a) with respect to the person 

who files the proxy. A proxy for a fonnal petition for legal guardianship preserves the 

placement preferences of 25 U.S.C. 1915(b) with respect to the person who files the 

proxy. The court shall hear proceedings related to the proxy as part of the child-in­

need-of-aid proceedings relating to the child. 

(b) A proxy filed under this section does not initiate proceedings for adoption 

or legal guardianship. A person seeking to adopt a child in state custody must file a 

petition for adoption as required under AS 25.23. A person seeking to be appointed 

legal guardian of a child in state custody must file a petition for appointment as 

required under AS 13.26.030 - 13.26.085. 
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guardianship of an Indian child who is in out-of-home placement, and the child is not 

placed with the person who files the pro"Cy at the time the person files the proxy, the 

department shall, not more than 60 days after the proxy is filed, submit a permanent 

plan to the court. The court shall hold a hearing to review the permanent plan for the 

child under AS 4 7.10.080(/) not more than 90 days after the proxy is filed. 

(d) A person who files a proxy for a formal petition for adoption or legal 

guardianship of an Indian child under this section does not become a party to the 

child-in-need-of-aid proceedings. A person who files a proxy for a formal petition for 

adoption or legal guardianship may only participate in proceedings under this chapter 

that concern the person's proxy. 

(e) A person who files a proxy for a formal petition for adoption or legal 

guardianship of an Indian child is not entitled to the appointment of a lawyer at public 

expense. 

(0 A person who receives a proxy for a formal petition for adoption or legal 

guardianship shall file the proxy with the court. 

(g) In this section, 

(I) "extended family member" has the meaning given in 25 U.S.C. 

1903; 

(2) "proxy for a formal petition" or "proxy" means a 

(A) request by an extended family member, a member of the 

Indian child's tribe, or other Indian family member interested in immediate 

permanent placement and adoption or legal guardianship of an Indian child 

made at any court hearing; 

(B) request by an extended family member, a member of the 

Indian child's tribe, or other Indian family member interested in immediate 

permanent placement and adoption or legal guardianship of an Indian child, 

conveyed to the department by telephone, mail, facsimile, electronic mail, or in 

person; 

(C) request by the Indian child's tribe, or a tribe in which the 

Indian child is eligible for enrollment, or a tribe in which the Indian child's 
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extended family member, member ot tne 1na1an cnuu ~ umi.;. u1 uuu .. , 111uuu, 

family member interested in immediate permanent placement and adoption or 

legal guardianship ofan Indian child; 

(D) request by the Indian child's biological parent, individually 

or through counsel, made to the department on behalf of an extended family 

member, member of the Indian child's tribe, or other Indian family member 

interested in immediate permanent placement and adoption or legal 

guardianship of an Indian child; or 

(E} proxy for a formal petition as established by the department 

in regulation. 

{h) The department may adopt regulations to implement this section. 

Sec. 47.10.113. Civil custody proceedings. (a) Except as provided in 

AS 25.24. J50(a), a court shall hear a request to make, modify, or vacate an order for 

the custody of or visitation with a minor child in state custody under this chapter as 

part of the child-in-need-of-aid proceedings relating to the child. 

(b) A person who files a request for an order to make, modify, or vacate an 

order for the custody of or visitation with a minor child in state custody under this 

chapter is not entitled to the appointment of a lawyer at public expense under this 

section. 

(c) Except as provided in this section, the requirements of AS 25.24.0 IO -

25.24.180 apply to a request under this section to make, modify, or vacate an order for 

the custody ofor visitation with a minor child in state custody under this chapter. 

• Sec. 10. AS 47.10.990(1) is amended to read: 

(I) "adult family member" means a person who is 18 years of age or 

older and who is 

(A) related to the child as the child's grandparent, aunt, uncle, 

or sibling; [OR] 

(B) the child's sibling's legal guardian or parent; fil: 

{9 in the case of an Indian child. an extended family 

member as defined in 25 U.S.C. 1903; 



l. ( I 0) "family member" means a person of any age who is 

3 (A) related to the child as the child's grandparent, aunt, uncle, 

4 or sibling; [OR] 

5 (B) the child's sibling's legal guardian or parent; Q! 

6 (Cl in the case of an Indian child. an extended family 

7 member 85 defined in 25 U.S.C. 1903; 

8 * Sec. 12. AS 47.10.990 is amended by adding new paragraphs to read: 

9 (33) "Indian child" has the meaning given in 25 U.S.C. 1903; 

10 (34) "Indian child's tribe" has the meaning given in 25 U.S.C. 1903. 

11 * Sec. 13. AS 47.14. IOO(t) is amended by adding a new paragraph to read: 

12 (3) "family friend," as used in (e) of this section, includes, in the case 

13 ofan Indian child, a member of the Indian child's tribe, a member of the tribe in which 

14 the child's biological parent is a member, and another Indian family member. 

15 * Sec. 14. The uncodified law of the State of Alaska is amended by adding a new section to 

16 read: 

17 DIRECT COURT RULE AMENDMENT. Rule 5, Alaska Adoption Rules, is 

18 amended by adding a new subsection to read: 

19 (d) A petition to adopt a child in state custody under AS 47.10 must be 

20 brought in the superior court where the child-in-need-of-aid proceeding is pending or 

21 in the judicial district in which the petitioner resides as provided under AS 47.10.111 

22 and AS 25.23.030(d). 

23 * Sec. 15. The uncodified law of the State of Alaska is amended by adding a new section to 

24 read: 

25 DIRECT COURT RULE AMENDMENT. Rule 6(a)(I}, Alaska Adoption 

26 Rules, is amended to read: 

27 (I) An adoption petition must include the information required by 

28 AS 25.23.0801 except 85 provided under (a)(4) of this rule. A separate petition must 

29 be filed for each person to be adopted. If the proceeding involves a minor, the petition 

30 must also state whether the minor to be adopted is an Indian child and whether any 

31 other court cases involving the minor are known to be pending. 



2 read: 

3 DIRECT COURT RULE AMENDMENT. Rule 6(a), Alaska Adoption Rules, 

4 is amended by adding a new paragraph to read: 

5 (4) A proceeding to adopt a child in state custody under AS 47.10 must 

6 comply with AS 47.10.111. A proceeding to adopt a child in state custody under 

7 AS 47.10 shall be heard either 

8 (A) as part of the child-in-need-of-aid proceeding; or 

9 (B) in the judicial district in Y.hich the petitioner resides if the 

10 petitioner provides notice to all of the parties to the child-in-need-of-aid 

11 proceedings and no party objects. 

12 • Sec. 17. The uncodified law of the State of Alaska is amended by adding a new section to 

13 read: 

14 DIRECT COURT RULE AMENDMENT. The Alaska Child in Need of Aid 

15 Rules of Procedure are amended by adding a new rule to read: 

16 Rule 17.3. Petition or proxy for adoption or legal guardianship of a child 

17 under AS 47.10.111. (a) A petitioner may file a petition for adoption or legal 

18 guardianship of a child who is the subject of a pending child-in-need-of-aid 

19 proceeding under AS 47.10 as part of the same case. lfa petitioner files a petition for 

20 adoption or legal guardianship of a child before the court approves adoption or legal 

21 guardianship as the permanent plan for the child, the court shall hold the petition for 

22 adoption or legal guardianship in abeyance until the court approves adoption or legal 

23 guardianship as the permanent plan for the child under Rule 17.2 and AS 47. 10.080(/). 

24 If the child is in an out-of-home placement but is not placed with the petitioner at the 

25 time the petition is filed, the court shall hold a hearing within 90 days to review the 

26 permanent plan required under AS 47.10.111 (c). At the hearing, the court shall, in 

27 addition to the findings required under Rule 17.2 and AS 47.10.080(/), make findings 

28 related to whether the petitioner is entitled to placement preference under 

29 AS 47.14.IOO(e) or 25 U.S.C. 1915(a), whichever is applicable. lf25 U.S.C. 1915(a) 

30 applies, the court shall make written findings related to whether the current placement 

3 I is in compliance with or whether there is good cause to deviate from the placement 



.t. (b) A person may file a proxy for a formal petition for adoption or legal 

3 guardianship of an Indian child who is the subject of a pending child-in-need-of-aid 

4 proceeding under AS 47.10 as part of the same case. If a person files a proxy for a 

5 formal petition for adoption or legal guardianship of an Indian child who is in out-of-

6 home placement, and the child is not placed with the person who files the proxy at the 

7 time the person files the proxy, the court shall hold a hearing within 90 days to review 

8 the permanent plan for the child as required under AS 47.10.I 12(c). At the hearing, 

9 the court shall, in addition to the findings required under Rule 17.2 and 

10 AS 47.10.080(/), make findings related to whether the person who filed the proxy is 

11 entitled to placement preference under 25 U.S.C. 1915(a), and whether the current 

12 placement complies with 25 U.S.C. 1915(a) or whether there is good cause to deviate 

13 from the placement preferences under 25 U.S.C. I 915(a). 

14 * Sec. 18. The uncodified law of the State of Alaska is amended by adding a new section to 

15 read: 

16 APPLICABILITY. AS 13.26.050(b), added by sec. 2 of this Act, AS 13.26.060(e), 

17 added by sec. 3 of this Act, AS 25.23.030(d), added by sec. 4 of this Act, AS 25.23.0SO(d), 

18 added by sec. 5 of this Act, AS 25.23.IOO(a), as amended by sec. 6 of this Act, 

19 AS 25.24.150(a), as amended by sec. 7 of this Act, AS 47.10.080(/), as amended by sec. 8 of 

20 this Act, AS 47.10.I I I - 47.10.I 13, added by sec. 9 of this Act, and secs. 14 - 17 of this Act 

21 apply to proceedings for adoption or legal guardianship of a child in state custody under 

22 AS 47.10 filed on or after the effective date of secs. 2 - 17 of this Act. 

23 * Sec. 19. The uncodified law of the State of Alaska is amended by adding a new section to 

24 read: 

25 TRANSITION: REGULATIONS. The Department of Health and Social Services may 

26 adopt regulations necessary to implement this Act. The regulations take effect under AS 44.62 

27 (Administrative Procedure Act), but not before the effective date of the law implemented by 

28 the regulation. 

29 * Sec. 20. The uncodified law of the State of Alaska is amended by adding a new section to 

30 read: 

31 CONDITIONAL EFFECT. This Act takes effect only if secs. 14 - 17 of this Act 



2 the State of Alaska. 

3 * Sec. 21. Section 19 of this Act takes effect immediately under AS 01. I 0.070(c). 

4 * Sec. 22. Except as provided in sec. 21 of this Act, this Act takes effect January I, 2017. 
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DETAILED SECTIONAL ANALYSIS 

Sectional Analysis: 
Section 1; 

Adds a new section outlining Legislative findings and the intent, and explains that the 
purpose of the bill is to assist in preserving placement preferences outlined in 25 U.S.C. 1901 
- 1963, and adds much-needed flcX1oility in the initiation of adoption, guardianship, or civil 
custody proceedings for a child in stlltc custody. Clatifies the need for more appropriate 
adoption and legal guardianship processes for an Indian child in stlltc custody under the 
Indian Child Welfare Act and allows for adoption, guardianship and civil custody mattcts in 
child-in-need-of-aid cases to be conjoined. The new section clarifies that this Act does not 
apply to: tribal adaptions performed under a Tribe's authority; tribal adoption proceeding 
tr.msfcrrcd to the jurisdiction of the Tnoc; tribal customary adaptions; or adoptions or 
guudianships not a part of child-in-need of aid proceedings. 

Difference from Ver,ion A; adds to the legislative intent "guardianship and civil custody matters" in 
addition to adoptions. 

Section 2; 
Adds a new subsection to AS 13.26.050, which stlltes a petition filed for adoption must 
comply with ,\S 47.10.111 and designates the venue shall be superior court where the child­
in-need-of-a.id proceeding is pending. or the judicial district in which the petitioner resides so 
long as the petitioaer provides notice to all parties in the child-in-need-of-aid proceeding and 
no party objects. 

Difference from Version A; adds language to allow petitioners in adoption matters to have the 
matter finalized in the judicial district in which they reside if no party in child in need-of-a-aid case 
objects. 

Section l; 
A new subsection is added (c) which requires that a petitioner for guardianship or adoption 
"shall" file the petition in the court where the child-in-need-of-aid proceedings arc pending 
under AS 47.10.111 and AS 13.20.0SO(b). 

Difference &om Versjon A; adds reference to AS 13.20.050(b). 

Section 4; 
Adds a new subsection (d) to AS 25.23.030 which requires that the venue for adaption 
proceeding for a child in st:tte custody is superior court where the child-in-need-of-aid 
proceeding is pending as provided under AS 47.10.111; or in the judicial district in which the 
petitioner reside if the petitioner provides notice to all parties in the child-in-need-of-aid 
proceeding and no party objects. 



matter finalized in the judicial district in which they reside 1f no party 111 CIUIO 111 neea-or-a-aio case 
objects. 

Section 5: 
Amends AS 25.23.080 by adding a new subsection (d) requiring that a petition to adopt a 
child in state custody under AS 47.10 "shall" be filed in the court where the child-in-need­
of-aid proceedings arc pending under AS 47.10.111 and AS 25.23.0JO(d). 

Difference from Yeaion A; changed "must" to "shall" and adds reference to AS 25.23.030(d). 

Section 6: 
,\mends AS 25.23.lOO(a) to include language that allows for a petition for adoption to be 
held in abeyance under AS 47.10.111, when the petition is filed before the permanency goal 
has been changed to adoption. 

Difference &om Yeaion A: no change 

Section 7: 
This section amends ,\S 25.24. lSO(a) to add language so that when a child is a child-in-nced­
of-aid under AS. 47.10 and there is an action which involves divorce or legal separation 
proceedings where the child's custody is a subject of the proceeding, the court shall hear all 
custody proceedings under the AS 47.10 child-in-need-of-aid proceedings, as provided in AS 
47.10. 113. This provision may be heard separately if notice is provided to all parties in the 
child-in-need-of-aid proceedings and no party objects to hearing the custody proceedings in 
separate forums. 

Difference from Vep,ion A: 1bis section now includes that in addition to guudianship and adoption 
cases needed to be heard within the child-in-need-of-aid matter, so too, shall civil custody matters 
where there is action which involves divorce or legal separation proceeds regarding a child in state's 
custody. 

Section B; 
'Ibis section requires that within 12 months after a child enters foster care, the court shall 
hold a hearing to determine a permanent plan for the child. As part of this proceeding, the 
court shall determine if the parent or guardian has made sufficient progress and if or when 
the child should retum to the parent. If progress has not been made, the court will 
determine if the goal should be changed to adoption or legal guardianship, and if parental 
rights should be terminated among other things. ,\s part of this process, the court will 
determine whether the department has made reasonable efforts to offer appropriate family 
support services to remedy the parents' or guardians' conduct or condition that made this a 
child-in-need-of-aid case and whether the department has made reasonable efforts to finalize 
the permanent plan for the child. 'Ibis latest version of the bill amends AS 47 .10.080(1) by 
adding a new subsection (6) that requires the court to make written findings in a permanency 
review hearing, related to whether any person who may have filed a petition or proxy is 
entitled to placement preference under AS 47.14.lOO(c) or 25 U.S.C. 191S(a), whichever is 
applicable. 



Section 9: 
Amends AS 47.10 by adds three new sections AS 47.10.111,AS 47.10.112 and AS 47.10.113. 
AS 47.10.111 will allow a person who is seeking adoption or appointment as legal guardian 
of a child in state custody to submit a petition, and under this new chapter the adoption or 
guardianship case would be heard as part of the child-in-need-of-aid proceedings. If the 
petition is filed under this section, prior to the establishment of the permanent plan with the 
court, the petition will be held in abeyance until the court has approved the permanent plan 
of adoption or guardianship. The language also establishes time&ames for the department to 
consider the petitioner as an out of home placement for the child, if the child is not CUffC!ltly 
residing in the petitioner's care. Additionally, the petitioner will not be considered a party in 
the child-in-need-of-a.id proceedings, and may only be a parent for matters that concern the 
petitioner. The language further clarifies that a parent who has either consented to the 
adoption or relinquished parental rights, or who has had parental rights terminated by the 
courts, is not a party to the adoption or legal guardia.nship proceedings under this section. 

Section 47.10.112 creates the proxy for a fotmaI petition for adoption or legal guardianship 
in cases in which the Indian Child Wdfare Act (ICW A) applies. The proxy will preserve the 
placement preferences that arc outlined in ICWA for the person that is filing the proxy. 
The filing of the proxy does not initiate the adoption or guardianship proceedings in the 
child-in-need-of-a.id proceedings, this will only occur when the petition for adoption or legal 
guardianship is filed. The provisions outline timc&ames for the department and the courts 
for considering the out of home placement with the person filing the proxy, if the child is 
not currently residing with the person filing the proxy. 

Subsection (g) of this section further defines extended family member within the meaning of 
ICW A, and proxy for formal petition as a request from the Indian child's biological parent, 
indi·i-idually or through counsel, made to the department on behalf of a extended family 
member, a member of the Indian child's Tribe extended family member, a member of the 
Indian child's Tribe or other Indian family member interested in immedfate permanent 
placement and adoption or legal guardfanship of 2n Indian child. The proxy for formal 
petition may be conveyed to the department via mail, facsimile, dectronic m,w, or in person. 
1nis new section will give the department the ability to cre2te regulations rd.ted to the 
proxy for formal petition process. 

Section 47.10.113, relates to the civil custody proceedings, requiring the court to make, 
modify or vacate an order for the custody of, or visitation with, a minor child in state 
custody under this chapter as a part of the child-in-need-of-a.id proceedings. 

Difference from ¼rsion A; adds reference to three newly created sections AS 47.10.111/112/113. 
AS 47.10.111 provides further clarity about what happens when a petition is filed, how it will be held 
in abeyance until the permanent plan is reviewed by the court. It furthers establishes time&ames the 
department must meet, It further adds clarity about party status and who would be considered a 
party or not. 

,\S 47.10.112 provides the clarity and language about the use of a "proxy" and describes how the 
"proxy" seeks to preserve the placement preferences outlined under the Indian Child Welfa..,. Art 



meaning of ICWA, and that a biological parent indlvtdually or tnrougn counse, may al!l<J <c'iu""' n 

"proxy" made to the department on behalf of an extended family member, member of the Indian 
child's Tribe, or other Indian family member. 

AS 47.10.113 relates to the addition of the civil custody matters and the courts review of those 
matters when there is a child who is subject to a child-in-need-of-aid preceding. 

Sec;tlon l O; 
Amends AS 47.10.990(1) and clarifies the definition of the term "adult family member'' in 
statute, and adding the ICWA language for extended family member. 

Djffcrcncc from Version,\; clarifies that the definition of"adult family member" is in statute, and 
adds the ICW A language for extended family member. 

Scctlon lJ; 
Amends AS 47 .I 0.990(10) and clarifies the definition of "family member'' in statute and 
adding the ICW A language for extended family member. 

Djffcrcncc from Version A; clarifies that the definition of"adult family member'' is in statute, and 
adds the ICW A language for extended family member. 

Scctlon 12; 
Amends AS 47.10.990 by adding new paragraphs (33) and (34) to define "Indian child" and 
"Indian child's Tribe" to have the meaning outlined in ICWA under 25 U.S.C. 1903 

Djfference from Version A: added new paragraphs to more clearly define "Indian child" and 
"Indian child's Tribe". 

Section 13: 
Amends AS 47.14. IOO(t), adding a new paragraph which defines "family friend" to include, 
in the case of an Indian child, a member of Indian child's Tribe, a member of the Tribe in 
which the child biological parent in a member, and another Indian family member. 

Difference &om Version A; adds further detail to the definition of "family friend" that now includes 
members of Indian child's Tribe, a member of the Tribe in which the child's biological parent is a 
member or another Indian family member. 

Section J4; 
Adds to the Direct Court Rule 5. Alaska Adoption Rules, is amended by adding a new 
subsection requiring that a petition to adopt a child in state custody under AS 47.10 must be 
brought in the superior court where the c:luld-in-need-of-aid proceeding is pending or in 
which the petitioner resides as provided under AS 47.10111 and AS 25.23.030(d). 

Difference from Version A; adds language indicating the petition to adoption can also be brought in 
the district where the petitioner resides. 

Section 15: 



----- -- - -- - ---- ------ ----- -,-,,-, -------~-- '#. - - -.--- -- I. 

infonnation required by AS 25.23.080, except as provided under (•)( 4) of thi.1 rule. 

Piffc:rcncc from Version A; no change 

Section 16; 
Adds a new section to the Direct Court Rule 6(a) Alaska Adoption Rules to read in 
subsection (4), adding that a proceeding must comply with AS 47.10.111 and shall be heard 
in either as a part of the child-in-need-of-aid proceedings or in the judicw district in which 
the petitioner resides if notice is provided to all parties and no one objects. 

Difference from Version ,\; further states that Alaska ,\doption Rules now indicate that a proceed 
shall be heard as a part of the child-in-need-of-aid matter or in the judicw district in which the 
petitioner resides if notice is provide to the parties and no one objects. 

Section J7; 
Amends the Alaska Child-in-need-of-aid Rules of Procedure by adding rule 17.3, which 
allows a petitioner to file a petition for adoption or legal guardianship, or in the case of an 
Indian child, a proxy for adoption or legal guardianship of a child who is the subject of a 
child-in-need-of-aid proceeding. This rule also allows that if a petition or prexy is filed 
before the court approves adoption or legal guardianship as the permanency plan, then the 
petition or proxy is held in abeyance until such a time as the court docs approve adoption or 
guardianship as the permanency goal This rule places on the department a limit of 60 days 
after a petition or proxy is filed to submit a permanent plan and requires the court to hold a 
heating within 90 days to review the permanent plan. Also, the court shall make findings 
related to whether the petitioner is entitled to placement preferences under state statute or 
the ICWA, whichever is applicable. This new section further outlines that a person may file 
a proxy for formal petition for adoption or legal guardianship of an Indian child in the child­
in-need-of-aid proceeding, if the child is a subject to the CINA proceedings, and the court 
shall make a finding related to the placement preference compliance related to placement 
with the proxy for formal petition; as well as detennining if there is good cause to deviate 
from the placement preferences as outlined in 25 U.S.C 1915(a). 

Difference from Version A; adds clarity that the court rules now include petitions for adoption or 
legal guardianship. Also, details about the findings the court must make about whether the petitioner 
is entitled to placement preferences under ICWA or state statute, whichever apply as well as well as 
the compliance of placement preferences in relation to a proxy or if there is good cause to deviate 
from those preferences. 

Section 18: 
Adds uncodified law is amended to add a new section related to applicability to AS 13.26, AS 
25.23 and AS 47.10. 

Difference &om Version A; adds reference to new subsections related applicability. 

Section 19; 



adopt regulations to implement this Act, and estllbllsbes mat mose regu1aaon• ww "'"'c 
effect not before the effective date of this regulation. 

Djffcrcncc; from Version A, no change. 

Section 20; 
Adds uncodified law by adding a new section which describes a conditional effect, which 
means that this law only takes effect if sections 14-17 of this Act receive a two-thirds 
majority vote of each house required by article IV section 15, Constirution of the State of 
Alaska. 

Djffcrcncc from Vcc;jpn A: clarifies that regulations can be adopted upon the signing of the bill but 
all the other provisions are not affective until January 1, 2017 to give time for implementation. 

Section 21: 
Establishes the date of January 1, 2017 as the effective date for section 18. 

pjffw,nce from Version A, clarifies that regulations can be adopted upon the sigrung of the bill hut 
all the other provisions arc not effective until January 1, 2017 to give time for implementation. 
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T1lle Adoption of Child m State Custody Appropnatlon ___ .::O;;ffi:::ce:,:,:o;c,f..:C:::h.:;11;,d:.:r•e.n:;'•;..;S~erv::,:,•:::ce::;s:... __ 
~---------------~------------Allocatlon Front Lme Sooal Workers 
Sponsor Rules by Reguesl of the Governor 
Requester ..l.H'-'L.:.:H;:S:::S'--__________________ OMB Component Number 2305 

Expenditures/Revenues 
Nole· Amounts do not lndude 1nnat1on unless otherwise noted below 

FY16 Included In 
Approprlabon Governor's 

Requested FY16 Requesl 
OPERATING EXPENDITURES 
Per,onal Services 
Travel 
Services 
Commod1t1es 
Caprtal0u11ay 
Grants, Benefits 
Miscellaneous 

TOTAL OPERATING 

FUNOSOURCE 
1002 Federal Receipts 
1003 GF Maleh 
1004 GF 
1005 GF/Prgm (DGF) 
1007 I/A Rcpls (Other) 
1158 R~t Svcs '0GFl 

I
POSITIONS 
Full-time 
Part-time 
Temporary 

!CHANGE IN REVENUES 

FY11 

o.o 

o.o 

Estimated SUPPLEMENTAL (FY15) operating costs 
(discuu reasons and fund source(s) ,n anafySJs .section) 

Estimated CAPITAL (FY16) costs 
(di.scuu reasons and fund source(sJ in snatvs,s .sect,onJ 

ASSOCIATED REGULATIONS 

FY16 

o.o 

o.o 

(Thousands of Dollars) 

Out-Year Cost Estimates 

FY17 FY18 FY19 FY20 

0.0 0.0 o.o 0.0 

tThousands of Dollars\ 

0.0 o.o 0.0 0.0 

00 (.separate .supplemental sppropnation reqwred} 

00 (.separate csprtal sppropnation required} 

Does the bin direct. or will the bin result In, regulation changes adopted by your agency? Yes 

FY21 

If yes, by Vtf'lat date are the regura11ons to be adopted, amended, or repealed? 4/1/2016 Discuss details In analysts section. 

Whv thl1 fiscal note differs from nrevlous version tJf Initial version, nlease note a1 such) 
Not applicable, m1tJal version. 

Prepared by 
Division 

Approved by 
,a.,....,_. 

Christy la-Mon. Director 
Office ot Chlldren's Services 

Sana Enrd. Asst. Commrssloner, Finance and Management Services u--- __ ... .,., _ _,_, .... __ ,_ 

Phone (907) 465-3170 
Date/Time 12121/2015 4pm 

Date 1/12/2016 

0.0 

o.o 



Analysis 

Under current law, a person seeking to adopt any child in the custody oft he department must file a formal petition for 
adoption. The adoption hearing would then be heard in a probate proceeding, which is separate from Child in Need of Aid 
proceedings. This creates challenges to the adoption process because a child in need of aid is a unique case. This bill 
would align adoption of a child in need of aid under AS 47.10 and allow for the department to develop alternatives to the 
formal adoption petitions that are currently required under AS 25.23.080. This bill will improve department compliance 
with the Indian Child Welfare Act and supporttnbal partnerships and efforts. 

Page2 of2 
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Please enter my testimony into the record. 
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Phone · 





Alaska State Legislature 

Anastasia Hon'man 
POBox2374 

Bethel, AK 99559 
907-54.5-4151 

House Health l!nd Sodal Services Committee 
State capitol 
Juneau, AK 99801 

RE: Support for HB 200 

March i9, 2015 

Dear O:,mmlttee Chair RepreSl!!ntative Paul Seaton and Commftb?e Members, 

Thank you ror the opportunity to comment on House em 200, Adoption or O,lld In State 
CUstody. I fully support HB 200, a biD that will strengthen families In Alaska and streamline the 
process for Child In Need or Aid cases. As a former Magistrz.te and Standing Master with the 
Alaska Court System, I know the complexities Involved In these cMI matters. The system can 
be intimidating to people unfammar with court proceedings and unwelcoming to those with 
Omfted access to legal resources. HB 200 helps l'O bring focus back to the heart of the mzitter, 
ensuring that caring and nurturing family and friends 1ire g1'.~ an opportunity to provide for 
the well-being, Sllfety irr,d security of Alaska's chlldren. · 

Not orty will HB 200 streamffne the CINA process and bring tlfl!dencles to the court: system, It 
will also advance the Intent of the Indian O,lld Welfare At:.t. HB 200 wiH he~ tt,e State of 
Alaska build stronger relationships with Alaska's first peoi,le by defining the proxy for formal 
petition and ensuring the IONA placement preferences are observed. Through HB 200 the 
State or Alaska Office of Chndren's Services will W0rk in partn!:l'Shlp with Alaska Natives famllles 
and friends to establish paths for permanency for chrldren l'adng uncertainty and turmoil In 
their young lives, 

In Alaska, there ls a desperate need to create a system that wlll reduce the amount of time 
children are held In state custody. The name of the bill says It all: "An Act establishing 
procedur!!S rl!!ated to a petition for adoption of a child In stat9 custody; adding a definition of 
'proxy for a formal petition'; amending Rule 5(1!), Alaska Ad¢ptlon Rules; and providing for an 
effectiV@ d!te. • I look forward to January 1, 2017 as a brlgh':er dey for Alaska's many chlldren 
In need of compassionate and loving edoptive home. 

Quyana, 
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January 26, 20 I 6 

To: Senate Health & Social Services Committee Members 
Re: House Bill 200/Senatc Bill 112 

t p ----... . }1 __ .. _..,,. .,;.,_~--- _,. ,;: .__ -. .;:.....,.;.'_ -
Dear Members, -;::- _ _,.,. · ~ . #.---- -- · · ... _ 

,. ... -- ... --:. ' ~ ... ___, -- - ,::-,- •, 
',_ ..- ~- i ~ -... -

This letter is ti,s~~rt House Bill 200/~~;ie Bill I Ji:.-We belie~e.this bill will have 
positive an'd fasting impacts for Alaska. -_ ---0..:...... __ ~ -- ~'!.), - '',;;, 

~- ' • _ _.,- ' - .-·- .. _ -~""'--~ 41 
_ ... ,. .. :;,..!. (- ...... ~ti • _.-- -, ..... --- . .}., ··--:: .. ,"':~ i 

Numerous state .and naµoiial policy already dictate familial place~n~tThis is based on 
research 'thaiproves time and again a child's family is the best placement 'option} State and 
fede/al statute 'manc!ate family placements of foster children when possible. For Native 
chiidren:rediraJ law takes this preference mandate further by ensuring preferencc:"to a child's 
tribe and other Native families when an immediate family placement is not available:.J 
i ,:,{ .: ./ • :.. • -~-~-
' f,• - - r ¥ - , 

House Bill 200/Senate Bill I 12 removes barriers for families who want to adopt those, r . 
connected to them by family or tribal membership by making the process mon:""realistic and 
understandable. --i . -- '(,,~'<· 
\ ~:!-- !. ......... -: l ·;-- '""='".- ~-~;::_ 

: ' ,• ' .... - ' ,I ;I ~-- ~ 

\Veil over 40% of Alaska Native children who are adopted annually are adopt~ 6y non7 . ~. -. ' ' . -· 
Native, non-family members. This is a concern because our children are our greatest 
resource, and too often Native children suffer in adulthood when they lose connection to their 
Native culture. · It is our hope that this bill will increa.~ethe numlici of Alaska Native children 
lo reach permanency with thei.t: family, cuiturc'and traditions::,,:: c,_-;c-,--..__ ,::-- . ' /·. 
-~.~~-~~ .. ,~~=:..:~, ._r'- ,.__._, ~ -,- r j ·-,~~·---::;•.7:·, ~ - :;~~7it--·~:-

CongreSS enacted the lndian Child Welfare Act (ICW A) in 1978 due to the alarming numbers 
of Indian chlldieri being removed from their homes by state and private welfare agencies and 
placed iri noO:Indian' foster-and adoptive homes never io lie returned to their families, culture, 
or communities'.'·;_'! ,:-,'ho~"" .,....- · ·- -;, - , _.....-· 

,.., _;, .._...,T'~,r,,1l-,. • I' 
·1 • .., ·-. • '· ---~ .-••• :.- • -~_:·.:, 

Alaska families who live in rural Al~ka do not have fair access to the courts as do urban 
Alaskans. This bill seeks 10 eliminate complicated piocedural barriers in the adoption 
process for children in custody so that Alaska families can be considered for adoption 
through the Child in Need of Aid (CINA) proceedings instead of through an entirely different 
proceedings held in Probate Court. Families will be able to assert their desire to adopt a child 
through the Child In Need of Aid proceeding and would be considered for adoption after the 
permanency goal changes 10 adoption. 



_ ....... _.. ......... -----.-~-------·--------~ -

placed with family. 

Thank you for supporting keeping Alaskan' s children with their families and in their own 
home communities. 

Sincerely, 

TANANA CHIEFS CONFERENCE 

Victor Joseph 
TCC President and CEO 



-
Date: 
Importance: 

Dear Senators -

----·~ _. __ ............ ., .. -,~ &J.4. 

Tuesday, January 26, 2016 10:30 01 AM 
High 

I am writing you in support of House Bill 200/Senate Bill 112. I believe this to be a very 

important piece of legislation at this time. As you know, our child welfare system is in crisis. 

There are more children in the custody of the state than ever. Roughly 60% of these children 

are Alaska native. The reality of the situation is that we do not have enough foster and 

adoptive homes to adequately place these children. 

I am the President and Founder of Beacon Hill. We are a foster care and adoption community 

resource center based in Anchorage. We provide many services to families involved in foster 

care and work hard to promote adoption for legally free children in our state. Without a 

doubt, one of the most grievous situations we come across is when an Alaska native child has 

a family or tribal member that wants to adopt them and yet they are subjected to 

bureaucracy and further trauma. 

As a state and community, we are continuing to suffer from the consequences of our actions 

prior to ICNA. We must work diligently to remove barriers for Alaska Native families to be 

able to adopt. I believe that this bill is a good start in promoting permanency, preserving 

culture, and honoring the traditions of our land and Native people. 

I urge you to pass this bill. If you would like to talk with me, I would be honored. Thank you 

for your taking the time to read this, for your service to our state and for caring about our 

children. 

Charity Carmody, President 
Beacon Hill 

Serving Alaska's foster children and those at risk of going into foster care through the love of Christ. 
PO Box 241764 Anchorage, AK 99524 

907-222-0925 Resource Center Office 
907-632-4862 Personal Cell 
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DOYON 
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Sent Yia Electronic Mail 
The Honorable Bert Stedman 

February 5, 2016 

Chairman of the Senate Health and Social Services Committee 
Alaska State Legislature 
State Capitol, Room 30 
Juneau, AK 99801 

Re: SB 112, Adoption of Child in State Custody 

Dear Chairman Stedman: 

This letter is a written statement of support for HB 200/SB 112 on behalf of Doyon, 
Limited. Doyen's mission is to enhance our position as a financially strong Native 
Corporation in order to promote the social and economic well-being of our 
shareholders, strengthen our native way oflife, and enhance our land and resources. 

Doyon, Limited is the state-chartered Alaska Native Corporation established 
pursuant to the Alaska Native Claims Settlement Act for Interior Alaska. Currently 
we have over 19,300 shareholders, most of whom live here in Alaska 

Doyon believes that HB 200/SB112 will have positive impacts for Alaska. State and 
federal statutes mandate family placements of foster children when placements are 
possible. Federal law, known as the Indian Child Welfare Act (ICWA), takes the 
preference mandate for Alaska Native children further by ensuring preference to a 
child's tribe and other Native families when an immediate family placement is not 
available. 

Congress enacted ICWA in 1978 to combat to the alarming numbers of Indian 
children being removed from their homes by state and private welfare agencies and 
placed in non-Indian foster and adoptive homes never to be returned to their 
families, cultures, or communities. 

Today, upwards of 40% of the Alaska Native children in state custody are adopted 
annually by non-Native families and individuals. Doyon supports HB 200/SB 112, in 



permanency in line with the goals of I CW A. 

Thank you for your commitment to returning Alaska Native children in state 
custody to their families, communities, and home regions. 

Cc: Governor Walker 
Commissioner Davidson 

Sincerely, 

Aaron M. Schutt 
President and CEO 
Doyon, Limited 

Senator Cathy Giessel, Committee Vice-Chair 
Senator Pete Kelly, Committee Member 
Senator Bill Stoltze, Committee Member 
Senator Johnny Ellis, Committee Member 



Subject: Letter of Support 
Date: Tuesday, January 26, 2016 10:34.52 AM 

To: Senate Health & Social Services Committee Members, 

This letter is to support !louse Bill 200/Senate 8111112. We believe this bill "ill have positi,e and ldSting impacts 
for Alaska native children and fam1hes. 

The bill removes barriers for Alaska Nauve families \\ho want to adopt those connected to them by family or tnbal 
membership by making the process more realistic and understandable. 

Well over 40% of Alaska Nati-e children \\ho are adopted annually are adopted by non-Nathe, non-family 
members. It is our hope that this bill \\o ill increase the number of Alaska Native children to reach permanency "'ith 
their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) in 1978 due to the alarming numbers of Indian children 
being removed from their homes by state private welfare agencies and placed in non-Indian foster and aJopti\·e 
homes never to be returned to their families, culture, or communities. 

Alaska Native families who live in rural Alaska may not speak English fluently or they may ha,·e difficulties 
obtaining legal counsel This bill seeks to eliminate complicated procedural barriers in the adoption process for 
children in custody so that Alaska Native families can be considered for adoption through the Child in Need of Aid 
(CINA) proceeding instead of through an entirely different proceeding held in Probate Court. families "ill be able 
to assert their desire to adopt a child through the Child In Need of Aid proceeding and would be considered for 
adoption after the permanency goal changes to adoption. 

Thank you for supporting keeping Alaskan's children with their families and in their 0" n home communities. 

Sincerely, 

Elizabeth J. Steven, ICWA Worker, Napaskiak Tribal Council 



To: 
Sub)ect: 

1 u~ay, vcmuary LO, LU10 l 1:12 AM 
Lawton, Christy (HSS) 
Support 

The Nunapitchuk Tribe respectfully support SB 200 making it possible to perform adoptions for our tribe. We 
have pending adoptions that we work on following due process. Thank -you for this opportunity, 

Eli Wassillic 
Tribal Administrator 
Native Village of Nunapitchuk 
Nunapitchuk IRA Council 
Box 130 
Nunapitchuk, AK 99641 
(907)527-5705; fax 527-5711 

My new eMail address is tribaladmin@yupik.org 



ICWAOffice 

January 27, 2016 

To Senate Health & Social Services Committee Members, 

This letter Is to support House Bill 200/Senate Bill 112. I believe this bill will have positive and 
lasting Impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to them 
by family or tribal membership by making the process more realistic and understandable. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, 
non-family members. I hope that this bill wlll Increase the number of Alaska Native children to 
reach permanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) In 1978 due to the alarming numbers of 
Indian children being removed from their homes by state and private welfare agencies and 
placed In non-Indian foster and adoptive homes never to be returned to their families, culture, 
or communities. 

Alaska Native famllles who Jive In rural Alaska may not speak English fluently or they may have 
difflcultles obtaining legal counsel. This biU seeks to ellmlnate complicated procedural barriers 
In the adoption process for children In custody so that Alaska Native families can be considered 
for adoption through the Child In Need of Aid (ONA) proceedings. Families will be able to assert 
their desire to adopt a child through the Child In Need of Aid proceeding and would be 
considered for adoption after the permanency goal changes to adoption. 

Thank you for supporting keeping Alaskan's chlldren with their families and In their own home 
communities. 

Sincerely, 

~/4~ 
Mary Andrew 
ICWA Caseworker II 

Kokhanok ICW A Office P.O. Box 1007 Kokhanok, AK 99606 
· •~• ""., ,a., .,.,.,A • m 'lll7 .282.2221 • (El kokhanokicwa@bbna.com 
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January 26, 2016 

To Senate Health & Social Services Committee Members, 

This letter is to support [louse Bill 200/Scnate Bill I 12. We believe this bill ,,ill 
have positive and lasting impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those 
connected lo them by family or tribal membership by making the process more 
realistic and understandable. 

Well over 40% of Alaska Native children who arc: adopted annually are adopted by 
non-Native, non-family members. It is our hope that this bill will increase the 
number of Alaska Native children to reach permanency with their family, culture 
and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) in 1978 due to the alarming 
numbers oflndian children being removed from their homes by state and private 
welfare agencies and placed in non-Indian foster and adoptive homes never to be 
returned to their families, culture, or communities. 

Alaska Native families who live in rural Alaska may not speak English iluently or 
they may have difficulties obtaining legal counsel. This bill seeks to eliminate 
complicated procedural barriers in the adoption process for children in custody so 
that Alaska Native families can be considered for adoption through the Child in 
Need of Aid (CINA) proceedings instead of through an entirely different 
proceedings held in Probate Court. Families will be able to assert their desire to 
adopt a child through the Child In Need of Aid proceeding and would be considered 
for adoption after the permanency goal changes to adoption. 

Thank you for supporting keeping Alaskan's children \\ith their families and in 
their own home communities. 

//7 
s;,=1,. JI b/1-~ 

e V ndall-Riekc, JD 
Justice Center Director 



To Senate Health & Social Services Committee Members, 

This letter is to support House Bill 200/Senate Bill 112. We believe this bill will have positive 
and lasting impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to 
them by family or tribal membership by making the process more realistic and 
understandable. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, 
non-family members. It is our hope that this bill will Increase the number of Alaska Native 
children to reach permanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) in 1978 due to the alarming numbers of 
Indian children being removed from their homes by state and private welfare agencies and 
placed in non-Indian foster and adoptive homes never to be returned to their families, culture, 
or communities. 

Alaska Native families who live in rural Alaska may not speak English fluently or they may have 
difficulties obtaining legal counsel. This bill seeks to eliminate complicated procedural barriers 
In the adoption process for children in custody so that Alaska Native families can be considered 
for adoption through the Child In Need of Aid (CINA) proceedings instead of through an entirely 
different proceedings held in Probate Court. Families will be able to assert their desire to adopt 
a child through the Child In Need of Aid proceeding and would be considered for adoption after 
the permanency goal changes to adoption. 

Thank you for supporting keeping Alaska n's children with their families and in their own home 
communities. 

Sincerely, 



We are parents, school volunteers, and professionals who work with Alaska Native children and 
families. We are writing as constituents to support House Bill 200/Senate Bill 112. This bill 
will have positive and lasting impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to them 
by family or tribal membership by making the process more realistic and understandable. 

Well over40% of Alaska Native children who are adopted annually are adopted by non-Native, 
non-family members. It is our hope that this bill will increase the number of Alaska Native 
children to reach permanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) in 1978 due to the alarming numbers of 
Indian children being removed from their homes by state and private welfare agencies and placed 
in non-Indian foster and adoptive homes never to be returned to their families, culture, or 
communities. 

Alaska Native families who live in rural Alaska may not speak English fluently or they may have 
difficulties obtaining legal counsel. This bill seeks to eliminate complicated procedural barriers 
in the adoption process for children in custody so that Alaska Native families can be con~idered 
for adoption through the Child in Need of Aid (CINA) proceedings instead of through an entirely 
different proceedings held in Probate Court. Families will be able to assert their desire to adopt a 
child through the Child In Need of Aid proceeding and would be considered for adoption after 
the permanency goal changes to adoption. 

Thank you for supporting keeping Alaskan's children with their families and in their own home 
communities. 

Sincerely, 

t/4,!) 
qy;; 

J,tttc!M. 

1/.,, "1 .! 4'<._ 
N,rte rvtiu C,-a~ fd,. 

kK 9780\ 



To Senate Health & Social Services Commillee Members, 

This letter Is to support House BIii 200/Senate Bill 112. We believe this bill will have positive 
and lasting Impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to 
them byfamlly or tribal membership by making the process more realistic and 
understandable. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, 
non-family members. It Is our hope that this bill will Increase the number of Alaska Native 
children to reach permanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) In 1978 due to the alarming numbers of 
Indian children being removed from their homes by state and private welfare agencies and 
placed In non-Indian foster and adoptive homes never to be returned to their families, culture, 
or communities, The children that were adopted to non-native families were displaced and 
were alienated by both cultures of natives and non-natives. 

Alaska Native families who live In rural Alaska may not speak English fluently or they may have 
difficulties obtaining legal counsel. This blll seeks to eliminate complicated procedural barriers 
In the adoption process for children In custody so that Alaska Native famllles can be considered 
for adoption through the Child In Need of Aid (ONA) proceedings Instead of through an entirely 
different proceedings held In Probate Court. Families will be able to assert their desire to adopt 
a child through the Child In Need of Aid proceeding and would be considered for adoption after 
the permanency goal changes to adoption. 

Thank you for supporting keeping Alaskan's children with their families and In their own home 
communities, 

Sincerely, 

Bt .. f¼'w-~ 
Beverly D. Cano 



Senate Health & Social Services Committee Members: 

This is a letter in support of House Bill 200/Senate Bill I 12. 

I believe this bill will have important and positive impacts on the outcomes of Alaska Native 
children and the Alaska Native families who want to adopt them because this bill removes 
bureaucratic barriers making the process more accessible, understandable, and natural for 
families. 

Alaska Native culture has kept children and families in Alaska safe, happy, and healthy in their 
communities for thousands of years and all Alaska Native children have the right to be connected 
to and grow up in their Alaska Native culture and heritage and with their Alaska Native family. I 
have heard and seen in my nine years of work as an Indian Child Welfare Act department 
director that over 40% of Alaska Native children adopted annually are adopted by non-Native, 
non-family members, non-lCW A. JCWA came into being to help prevent this 40% loss of 
Alaska Native children outside of their families and culture. This bill has the potential to 
decrease that 40% and increase the number of healthy and happy Alaska Native children who 
can grow up within their family, culture and traditions. 

Passing this bill will help eliminate complicated procedural barriers inherent in probate court 
proceedings in the adoption process for children in custody-time, access to legal counsel, 
language, etc. Alaska Native families instead would be considered for adoption through regular 
Child in Need of Aid (CINA) proceedings, and would have natural opportunities to state their 
wish to adopt. They would also have the option to make their request through several avenues 
natural to them, by phone, mail, fax, email, or in person to the Office of Children's Services, 
and/or through a request made for them by the child's tribe. Providing these options would 
increase the number of Alaska native families willing and wanting to adopt to be able to be 
considered for adoption. 

Thank you for your work to keep Alaskan's children with their families and in their own home 
communities and culture. 



The Honorable Members of the Senate HSS Committee, 

Please join us in making Alaska's children a priority. We are \\riting in support of House Bill 
200/Senate Bill 112 "An Act establishing procedures related to a petition for adoption of a child 
in state custody; adding a definition of'proxy for a formal petition'; amending Rule 6(a), Alaska 
Adoption Rules; and providing for an effective date." We believe this bill will have positive 
impacts for Alaskan children and families involved in child welfare. 

Of the more than 2,800 children in state foster care, Alaska Native children are overrepresented, 
making up more than 60%. This Bill removes barriers for Alaska Native families who want to 
adopt those connected to them by family or tribal membership by making the process more 
realistic, understandable, and conducive to Alaskan communities. 

This Bill would allow for the child-in-need and adoption proceeding to be kept as one court 
matter, ultimately protecting children and families wishing to adopt, and saving state time and 
resources. 

Alaskan children are twice as likely to experience abuse and neglect as children in any other 
state. Once children enter our foster care system, their hardships are not over. They are shuffied 
between "placements," waiting to see if they will be reunited with their families or begin the 
journey to finding some sense of permanency. This Bill could help children move more quickly 
toward permanency, ideally with relatives or tribal members. 

As advocates, constituents, and caring Alaskan's we hope you will join us in making Alaska's 
children a priority. 

Regards, 

Amanda Metivier 
Executive Director 
Facing Foster Care in Alaska, Joined by; 

Alaska Child & Family 
Alaska Youth and Family Network 
Covenant House Alaska 
My House Inc. 
Alaska Children's Trust 
Beacon Hill 
Volunteers of America, Alaska 



~E'"'4;;_:g~ii:i8'1 Email; ivc@lllamnavc.org 

January 25, 2016 

To Senate Health & Social Services Committee Members, 

This letter is to support House Bill 200/Senate Bill 112. We believe this bill will have positive 
and lasting Impacts for Alaska native children and famllies. 

The bill removes barriers for Alaska Native families who want to adopt those connected to 
them by family or tribal membership by making the process more realistic and 
understandable, 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, 
non-family members. It Is our hope that this bill will Increase the number of Alaska Native 
children to reach permanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) In 1978 due to the alarming numbers of 
Indian children being removed from their homes by state and private welfare agencies and 
placed In non-Indian foster and adoptive homes never to be returned to their famllles, culture, 
or communities. 

Alaska Native famllles who live in rural Alaska may not speak English fluently or they may have 
difficulties obtaining legal counsel. This bill seeks to eliminate complicated procedural barriers 
in the adoption process for children In custody so that Alaska Native families can be considered 
for adoption through the Child In Need of Aid (CINA) proceedings instead of through an entirely 
different proceedings held In Probate Court. Families will be able to assert their desire to adopt 
a child through the Child In Need of Aid proceeding and would be considered for adoption after 
the permanency goal changes to adoption. 

Thank you for supporting keeping Alaska n's children with their families and In their own home 
communities. 

Thomas Hedlund, President 



kasigluk.~IJ<eeper@gmailcom 

January 26, 2016 

To Senate Health & Social Services Committee Mcmbers, 

'Ibis letter is to support House Bill 200/Senatc llill 112. We believe this bill will havc positive and 
la~ting impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native Families who want to adopt those connected to them by 
family or tribal membership by making the process more realistic and understandable. 

Well over 40% of Alaska Native Children who arc adopted annually arc adopted by non-Native, non­
family members. It is our hope that this bill will increase the number of Alaska Native children to reach 
permanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) in 1978 due to the alarming numbers of Indian 
children being removed from their homes by state and pri\atc welfare agcncics and placed in non­
Indian foster and adoptive homes never to be returned to their families, culture, or communities. 

Alaska Native families who live in rural Alaska may not speak English nuent!y or they may have 
difficulties obtaining legal counsel. This bill seeks to c!iminatc complicated procedural barriers in the 
adoption process for children in custody so that Alaska Native families can be considered for adoption 
through the Child in Need of Aid (CINA) proceedings instead of through an entirely different 
proceedings held in Probate Court. Families wi!! he able to assert their desire to adopt a child through 
the Child in Need of Aid proceeding and would bc considered for adoption after the pcrmancny goal 
changes to adoption. 

Thank you for supporting keeping Alaskan's children with their families and in their own home 
comm uni tics. 

Sincerely, 

~/--~! (. 71~-tc 
k1C- /rt!s•df!/>f 

' 
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1/26/16 

To Senate Health & Social Services Committee Members 
' 

'Ibis letter is to support House Bill 200/Senatc Bill I 12. We believe this bill will have 
positive and lasting impacts for Alaska Native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to 
them by family or tribal membership by making the process more realistic and 
understandable. Family and tribal members who li1•e in villages have little direct access to 
the documents required to make a fonnal request to adopL Allowing family and tribal 
members to make their request known to an ICWA worker, OCS worker, or in court instead 
of with fonnal documentation, would increase the amount of children returning home. 

Well over 40% of Alaska Native children \\'ho are adopted annually are adopted by non­
Native, non-family members. It is our hope that this bill will increase the number of Alaska 
Native children to reach pennanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) in 1978 due to the alanning numbers 
of Indian children being removed from their homes by state and private welfare agencies and 
placed in non-Indian foster and adoptive homes ne1•er to be returned to their families, culture, 
or communities. 

Alaska Native families who live in rural Alaska may not speak English fluently or they may 
have difficulties obtaining legal counsel. This bill seeks to eliminate complicated procedural 
barriers in the adoption process for children in custody so that Alaska Native families can be 
considered for adoption through the Child in Need of Aid (CINA) proceedings instead of 
through an entirely different proceedings held in Probate Court. Families will be able to 
assert their desire to adopt a child through the Child In Need of Aid proceeding and would be 
considered for adoption after the pennanency goal changes to adoption. 

Thank you for supporting keeping Alaskan 's children with their families and in their own 
home communities. 

Sinc~J ~_/ ~ 
~ 7 ~ -r0r J;,:r,c; /rte G-ar':!:1 
Traci McGarry 
Kawerak, Inc. Program Director 
Children & Family Services/ Child Advocacy Center 



January 27, 2016 

To: Senate Health & Social Services Committee 
Re: House Bill 200/Scnatc 8111 I 12 

Dear Members, 

~ !1:5 sa I 
MANIILAQ_ 

ISSOCllllOI 

Please join us in making Alaska's children a priority. We arc writing in support of House Bill 
200/Senate Bill I 12 "An Act establishing procedures related to a petition for adoption of a child 
in state custody; adding a definition of 'proxy for a formal petition'; amending Rule 6(a), Alaska 
Adoption Rules; and providing for an effective date." We believe this bill will have positive 
impacts for Alaskan children and families. 

Of the more than 2,800 children in state foster care, Alaska Native children are overrepresented, 
making up more than 60%. This bill removes barriers for Alaska Native families who want to 
adopt those connected to them by family or tribal membership by making the process more realistic, 
understandable, and conducive to Alaskan communities. This bill would allow for the child-in­
need and adoption proceeding to be kept as one court matter, ultimately protecting children and 
families wishing to adopt, and saving state time and resources. 

Alaskan children are twice as likely to experience abuse and neglect as children in any other state. 
Once children enter our foster care system, their hardships are not over. They are shuffled between 
"placements," waiting to see if they v.ill be reunited with their families or begin the journey to 
finding some sense of permanency. This bill could help children move more quickly toward 
permanency, ideally with relatives or tribal members. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, 
non-family members. This is a concern because our children are our greatest resource, and too 
often Native children suffer into adulthood when they lose connection to their Native culture. It 
is our hope that this bill will increase the number of Alaska Native children to reach permanency 
with their family, culture and traditions. 

Thank you for supporting keeping Alaska's children with their families and in their home 
comm uni ties. 

Sincerely, / 

...:z;/¢( 
Timothy Schuerch 
President/CEO 

MAIII~ 10 lsSC(IATION 1 iJO Ui ll1, 



Quinhagak, AK 99655 
Phone 907-556-8165, FAX 907-556-8166 

January 26, 2015 

To Senate Health & Social Services Committee Members, 

This letter is to support House Bill 200/Senate Bill 112. We believe this bill will have positive 
and lasting impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to 
them ~Y family or tribal membership by making the process more realistic and 
understandable. 

Well over40% of Alaska Native children who are adopted annually are adopted by non-Native, 
non-family members. It is our hope that this bill will increase the number of Alaska Native 
children to reach permanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) in 1978 due to the alarming numbers of 
Indian children being removed from their homes by state and private welfare agencies and 
placed in non-Indian foster and adoptive homes never to be returned to their families, culture, 
or communities. 

Alaska Native families who live In rural Alaska may not speak English fluently or they may have 
difficulties obtaining legal counsel. This bill seeks to eliminate complicated procedural barriers 
in the adoption process for children In custody so that Alaska Native families can be considered 
for adoption through the Child in Need of Aid (CINA) proceedings instead of through an entirely 
different proceedings held In Probate Court. Families will be able to assert their desire to adopt 
a child through the Child In Need of Aid proceeding and would be considered for adoption after 
the permanency goal changes to adoption. 

Thank you for supporting keeping Alaskan's children with their families and in their own home 
communities. 

Sincerely, 1.,· 
1,i!t'-1,T; J. I vt 

Walter J. Hill 
President 
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Nondalton, A.K. 996-10 
Ph. (907) 29-1-2257 
Fax (907) 29-1-2271 

non d a Ito n lri helii>va ho o .com 
ntcfsilaslavahoo.com 

To Senate Health & Social Services Committee Members, 

This letter is to support House Bill 200/Senate Bill 112. We believe this bill will have positive 
and lasting impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to 
them by family or tribal membership by making the process more realistic and 
understandable. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, 
non-family members. It is our hope that this bill will Increase the number of Alaska Native 
children to reach permanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act {ICWA) in 1978 due to the alarming numbers of 
Indian children being removed from their homes by state and private welfare agencies and 
placed in non-Indian foster and adoptive homes never to be returned to their families, culture, 
or communities. 

Alaska Native families who live In rural Alaska may not speak English fluently or they may have 
difficulties obtaining legal counsel. This bill seeks to eliminate complicated procedural barriers 
in the adoption process for children In custody so that Alaska Native families can be considered 
for adoption through the Child in Need of Aid {CINA) proceedings instead of through an entirely 
different proceedings held in Probate Court. Families will be able to assert their desire to adopt 
a child through the Child In Need of Aid proceeding and would be considered for adoption after 
the permanency goal changes to adoption. 

Thank you for supporting keeping Alaskan's children with their families and in their own home 
communities. 

Sincerely, 
1,\) \\. ~a.., frwiC 

William Evanoff, President 
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P.O. nox49 
Marshall, Alaska 99585 

l'hone: (907) 679-651716598 rax (907) 67'1-6516 
"Let us put our ~finds Together and see "hat kind or Lire "e can build 

For our Children" - Silting Rull 

ro: Senate I lealth & Social Services Committee Members: 

This letter is to support House Bill 200/Scnatc Bill 112. We believe this bill ,,m haw positive 
and la~ting impacts for Alaska native children and families. 

The hill removes harriers for Alaska Native families \\ho \\ant to adopt those connected to them 
by family or tribal membership by making 1he process more realistic and understandable. 

Well over 40% of Alaska Native children who arc adopted annually are adopted by non-Native. 
non-family member~. 11 is our hope that this hill will increase !he numher of Alaska Nati\'e 
children to reach permanency wi1h their family. culture and tmditions. 

Congress enacted !he Indian Child Welfare Act (ICWA) in 1978 due to 1he alarming numbers of 
Indian children heing removed from !heir homes by stale and private welfare agencies and placed 
in non-Indian foster and adoptive homes never lo be returned to !heir families. culture. or 
communities. 

Ala~ka Native families who live in rural Alaska may not speak English fluently or they may have 
dilliculties obtaining legal counsel. lnis bill seeks to eliminate complicated procedural harriers 
in the adoption process for children in custody so that Alaska Native: families can be considered 
for adoption through the Child in Need of Aid (CINA) proceedings instead oflhrough an entirely 
dillerent proceedings held in Probate Court. Families will he able to assert their desire to adopt a 
child 1hmugh the Child in Need of Aid proceeding and would be considered for adoption al1er 
the permanency goal changes lo adoption. 

·1nank you for supporting keeping Alaskan 's children with their families and in their own home 
communities. 

Sincerely. 
OIIOGAMllJT fRADITIONAL COUNCIL 



1·rcs1aem 

Cc: tile 



PO Box 127, #22 Pitkas Point 
St. Marys, Alaska 99658 

907-438-2833 - 907-438-2569 (fax) 
pitkaspoint@yahoo.com 

To Senate Health & Social Services Committee Members, 

This let is to support House Bill 200/Senate Bill 112. We believe this bill will have positive and lasting 
impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to them by 
family or tribal membership by making the process more realistic and understandable. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, non­
family members. It is our hope that this bill will increase the number of Alaska Native children to reach 
permanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) in 1978 due to the alarming numbers of Indian 
children being removed from their homes by state and private welfare agencies and placed In non­
Indian foster and adoptive homes never to be returned to their families, culture, or communities. 

Alaska Native families who live in rural Alaska may not speak English fluently or they may have 
difficulties obtaining legal counsel. This bill seeks to elimlna!e complicated procedural barriers In the 
adoption proves for children In custody so that Alaska Native families can be considered for adoption 
through the Child in Need of Aid (CINA) proceedings instead of through an entirely different proceedings 
held In Probate Court. Families will be able to asset their desire to adopt a child through the Child In 
Need of Ad proceeding and would be considered for adoption after the permanency goal changes to 
adoption. 

Thank you for supporting keeping Alaska n's children with their families and in their own home 
communities. 

Sincerely, 

Ruth Riley, President 
Native Village of P1tkas Point 

Cc: files 



Scammon Bay Traditional Council 
103AsklnukStreetlP,O. Box 110 Scammon Bay.AK 99662-0110 
Phone (907) 558-5425 Fax (907) 55M134 E-mail scammonbay@starband.net 

To Senate Health&. Social Services Committee Members, 

This letter Is to support House Bill 200/Senate Bill 112, We believe this bill will have positive 
and lasting Impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to 
them by family or tribal membership by making the process more realistic and 
understandable. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, 
non-family members. It Is our hope that this bill will Increase the number of Alaska Native 
children to reach permanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) In 1978 due to the alarming numbers of 
Indian children being removed from their homes by state and private welfare agencies and 
placed In non-Indian foster and adoptive homes never to be returned to their families, culture, 
or communities. 

Alaska Native families who live In rural Alaska may not speak English fluently or they may have 
difficulties obtaining legal counsel. This bill seeks to eliminate complicated procedural barriers 
In the adoption process for children In custody so that Alaska Native families can be considered 
for adoption through the Child In Need of Aid (CINA) proceedings Instead of through an entirely 
different proceedings held In Probate Court. Families will be able to assert their desire to adopt 
a child through the Child In Need of Aid proceeding and would be considered for adoption after 
the permanency goal changes to adoption. 

Thank you for supporting keeping Alaskan's children with their families and In their own home 
communities. 

SlnceF,eiy, V 
f:!k:u.=L · 
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January 26, 20 I 6 

To: Senate Health & Social Services Committee Members 
Re: House Bill 200/Senate Bill 112 

Dear Members, 

This letter is to support House Bill 200/Seriate Bill 112._'We believe thls bill will have 
positive and lasting impacts for Alaska. . __ , 

• -~ I. 
, 

,_'• • • ,I ,... i_ 

Numerous state and national policy already dictate familial placements: This is based on 
research that proves time and again a child's family is the best placement option.'·$tate and 
federahtatute 'mandate family placements of foster children when possible. For ?fative 
chifdre'n, federal Jaw takes this preference mandate further by ensuring preferencito a child's 
triJ;e and other Native families when an immediate family placement is not available-'!·; 

i . 
House Bill 200/Senate Bill 112 removes barriers for families who want to adopt those .. , . · 
connected to them by family or tribal membership by making the process more realistic and 
undmtandable. ;;_: ·. 

• • ' - ·- t • -
-, ~-

. ,·· 
Well over 40% of Alaska Native children who are adopted annually are adopted by non-
Native, non-family members. This is a concern because our children are our greatest · 
resource, and too often Native children suffer in adulthood when they Jose connection to their 
Native culture. It is our hope that this bill will increase the number.of Ainska Native children 
to reach permanency with their fruruly, cuJture·and traditions. ; . . .. . . . ., . 

Con~ss enacted the Indian Child Welfare Act (ICWA) in 1978 due to the alarming numbers 
of Indian children being removed from their homes by state and private welfare agencies and 
placed in non-Indian foster and adoptive homes never to be returned to their families, culture, 
or communities: · · · 

Alaska families who live in rural Alaska do not have fair access to the courts as do urban 
Alaskans. This bill seeks to eliminate complicated procedural barriers in the adoption 
process for children in custody so that Alaska families can be considered for adoption 
through the Child in Need of Aid (CINA) proceedings instead of through an entirely different 
proceedings held in Probate Court. Families will be able to assert their desire to adopt a child 
through the Child In Need of Aid proceeding and would be considered for adoption after the 
permanency goal changes to adoption. 



will also help the 40% of the non-Nauve cnuaren m me >y>1c111 wuu do= u~.,~, •~ ·- -­

placed with family. 

Thank you for supporting keeping Alaskan's children with their families and in their own 
home communities. 

Sincerely, 

TANANA CHIEFS CONFERENCE 

Victor Joseph 
TCC President and CEO 
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26 January 2017 

To Senate Health & Social Services Committee Members, 

It is with great pleasure to provide you with this letter of support for House Bill 

200/Senate B111112. As the lead statewide organization focused on the prevention 

of child abuse and neglect, Alaska Children's Trust (ACT) recognizes that this bill 

will have positive and lasting impact for Alaska native children and families. 

Children are one of the greatest resources in Alaska. We applaud the Office of 
Children Services, DHSS and the Walker Administration for addressing the high number of 
Alaska Native children in state custody and the need for a strong preference that those 
children be adopted Into Native homes. Well over 40% of Alaska Native children who are 
adopted annually are adopted by non-Native, non-family members. The success of these 
children overcoming the trauma they experienced and build the resilience they will need 
to manage the effects of the trauma are influenced by the environment around them. A 
key component to managing trauma is culturaVsocial resilience. Native Children who are 
adopted by native families have a strong linkage to their cultural heritage which builds 
resilience. Because of this, ACT supports the goal and purpose of HB 200. 

HB200/SB 112 is one step closer to us ensuring Alaska's children grow-up in a safe, 

stable, and nurturing environment. The bill removes barriers for Alaska Native families 
who want to adopt those connected to them by family or tribal membership by making 
the process more realistic and understandable. Alaska Native families who live in rural 
Alaska may not speak English fluently or they may have difficulties obtaining legal 
counsel. This bill seeks to eliminate complicated procedural barriers In the adoption 
process for children in custody so that Alaska Native families can be considered for 
adoption through the Child in Need of Aid (CINA) proceedings instead of through an 
entirely different proceedings held in Probate Court. Families will be able to assert their 
desire to adopt a child through the Child In Need of Aid proceeding and would be 
considered for adoption after the permanency goal changes to adoption. 

Thank you for supporting keeping Alaska n's children with their families and in their own 
home communities. 

Sincerely, 

L~~--=--
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Phone (907) 276-2700 
Fax (907) 279-4351 

Subject: House Bill 200/Senate Bill 112-Keeping Alaska's Native Children with Family 

Dear Senate Health & Social Services Committee Members, 

This letter is to support House Bill 200/Senate Bill 112. The Aleutian Pribilof Islands Association, Inc., and its 
thirteen (13) board members strongly believe this bill will have a positive and lasting impact for Alaska Native 
children and their families. The Bill efficiently removes barriers for Alaska Native families 1.1,ho strongly desire 
to adopt those connected to them by family or tribal membership by making the process more realistic and 
culturally relevant. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, non-family 
members. It is the APIA's hope that this bill will increase the number of Alaska Native children to reach 
permanency with their family, culture and traditions. As you know, The U.S. Congress enacted the Indian 
Child Welfare Act (ICWA) in 1978 due to the disturbing numbers of Indian children being removed from their 
homes by state and private welfare agencies and placed in non-Indian foster and adoptive homes never to be 
returned to their families, culture, or communities. This had a devastating effect on Native families and !CWA 
has been key to reverse the traumatic effects of removal. 

In addition, Alaska Native families who live in rural Alaska may not speak English fluently or they may have 
difficulties obtaining legal counsel. Bill 112 seeks to eliminate complicated procedural barriers in the adoption 
process for children in custody so that Alaska Native families can be considered for adoption through the Child 
in Need of Aid (CINA) proceedings instead of through an entirely different and convoluted proceeding held in 
Probate Court. With bill 112 in place, Alaska Native families will be able to assert their desire to adopt a child 
through the Child In Need of Aid proceeding and would be considered for adoption after the permanency goal 
changes to adoption. The Aleutian Pribilof Islands Association (APIA) strongly supports this action. 

Committee members, on behalf of the 13 board members and 13 Tribes APIA represents, I urge you to support 
Senate Bill 112 by keeping Alaska Native children with their families and in their own home communities 
coMected to their culture. Our future depends on it. 

, s:ncerel;, ~ 

~ ~ d_.,., ')C"lc, L 
( 

Dimitri Philemonof 
President &. CEO 



January 26,2016 

To Senate Health & Social Services Committee Members: 

This letter is to support House Dill 200/Senate Dill 112. The An:tic Slope Native Association (ASNA) 
belie,es this bill will have positive and lasting impacts for Alaska Native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to them by 
family or tribal membership by making the process more realistic and understandable. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, non­
family members. It is our hope that this bill will increase the number of Alaska Native children to reach 
pennanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) in 1978 due to the alarming numbers of Indian 
children being removed from their homes by state and private welfare agencies and placed in non-Indian 
foster and adoptive homes never to be returned to their families, culture, or communities. By tribal 
resolution, ASNA is the ICW A representative for the Arctic Slope communities of Atqasuk, Kaktovik, 
Nuiqsut and Wainwright. The services we provide include representing Tribal children in court cases, 
handling customary adoptions and working with families, courts, and the state to place children with 
relatives. This bill will strengthen the services we provide and allow maximum benefit for the people of 
the North Slope. 

Alaska Native families who live in rural Alaska may not speak English nuently or they may have 
difficulties obtaining legal counsel. This bill seeks to eliminate complicated procedural barriers in the 
adoption process for children in custody so that Alaska Native families can be considered for adoption 
through the Child in Need of Aid (CINA) proceedings instead of through an entirely different proceedings 
held in Probate Court. Families will be able to assert their desire to adopt a child through the Child In 
Need of Aid proceedings and would be considered for adoption after the pennanency goal changes to 
adoption. 

Thank you for supporting keeping Alaskan's children with their families and in their own home 
communities. 

Sincerely. 

~gelaCox y' 
Vice President of Administration 
Arctic Slope Native Association 



Edwird K. Thomas Building 
9097 Glacier Highway• Juneau, Alaska 9980 I 

January 26, 2016 

Senate Health and Social Services Committee Members 
Capitol Building Room 20S 

RE: House Bill 200/Senate Bill 112 

Dear Senate Health and Social Services Committee Members, 

This letter is to support House Bill 200 and Senate Bill I 12. Central Council believes this bill will 
have positive and lasting impacts for Alaska Native children and families. 

The proposed legislation removes barriers for Alaska Native families who want to adopt children 
connected to them by family or tribal membership by making the process more realistic and 
understandable. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, non­
family members. This is a concern because our children are our greatest resource, and the long 
lasting effects of loss of tradition and culture can be measured "ell into adulthood. It is our hope this 
bill will increase the number of Alaska Native children to reach permanency with their family, 
culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) in 1978 due to the alarming numbers of 
Indian children being removed from their homes by state and private welfare agencies and placed in 
non-Indian foster and adoptive homes never to be returned to their families, culture, or communities. 

Alaska families who live in rural areas do not have fair access to the courts as do urban residents. 
This bill seeks to eliminate complicated procedural barriers in the adoption process for children in 
custody so that Alaska Native families can be considered for adoption through the Child in Need of 
Aid (CINA) proceedings instead of entirely different proceedings held in Probate Court. Families 
will be able to assert their desire to adopt a child through the Child In Need of Aid proceeding and 
would be considered for adoption after the permanency goal changes to adoption. 

Please take into consideration, that Y.hile this bill ...,ill help Alaska Native foster children, it will also 
help the 40% of the non-Native children in the system Y.ho also deserve to be placed with a family. 

Thank you for supporting keeping Alaskan's children with their families and in their own home 
communities. 

President 
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P.O. Box 140 
Chevak, Alaska 99563 
19071 ess-7428 rax(907l 858-7812 
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To Senate Health & Social Services Committee Members, 

This Jetter Is to support House BIii 200/Senate Bill 112. Chevak Native Village believe this bill will have 
positive and lasting Impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to them by 
family or tribal membership by making the process more realistic and understandable. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, non­
family members. It Is our hope that this bill will Increase the number of Alaska Native children to reach 
permanency With their family, culture and traditions and true Identity. 

Congress enacted the Jndlan Child Welfare Act (ICWA) In 1978 due to the alarm Ing numbers of Indian 
children being removed from their homes by state and private welfare agencies and placed In non­
Indian foster and adoptive homes never to be returned to their famffles, culture, or communities. 

Alaska Native families who live In rural Alaska may not speak English fluently or they may have 
difficulties obtaining legal counsel. This bill seeks to eliminate complicated procedural barriers In the 
adoption process for children In custody so that Alaska Native families can be considered for adoption 
through the Child In Need of Aid (CINA) proceedings Instead of through an entirely different 
proceedings held In Probate Court. Families will be able to assert their desire to adopt a child through 
the Child In Need of Aid proceeding and would be considered for adoption after the permanency goal 
changes to adoption. 

Thank you for supporting keeping Alaska n's children with their families and In their own home 
communities. 

On behalf of Chevak Native Village Council, 

Samson Matchlan 
lnterm Administrator 
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To: Senate Health & Social Services Committee Members 

Subject: Supporting House Bill 200/Senate Bill 112 

Dear Members, 

This letter is to support House Bill 200/Senate Bill 112. This bill will have positive and lasting 
impacts for Alaska's children and families. 

House Bill 200/Senate Bill I 12 removes barriers for families who want to adopt those connected 
to them by family or tribal membership by making the process more closely aligned to the 
realities rural families face. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, 
non-family members. This bill will increase the number of Alaska Native children to reach 
pennanency with their own family, culture and traditions. It will also help the 40% of non-Native 
children in the system who also deserve to be placed with family. 

Congress enacted the Indian Child Welfare Act (ICWA) in 1978 because of the alanning 
numbers of Indian children being removed from their homes by state and private welfare 
agencies and placed in non-Indian foster and adoptive homes, never to be returned to their 
families, culture, or communities. 

This bill seeks to eliminate complicated procedural barriers in the adoption process for children 
in custody so that Alaska families can be considered for adoption through the Child in Need of 
Aid (CINA) proceedings instead of through an entirely different proceedings held in Probate 
Court. Families will be able to assert their desire to adopt a child through the Child In Need of 
Aid proceeding and would be considered for adoption after the pennanency goal changes to 
adoption. 

Respectfully submitted for your consideration, 

Rhonda Pitka 
CA TO Chairwoman 

Patricia J. Stanley 
,., a,,,_,., c •• __ ..• : .• _ n: ............... 



MRLUK IRA TRIBAL COUNCIL 
P.O. BOX 22 

KARLUK. ALASKA 99608 
(907)241-2218 FAX(907)241-2208 

EMAIL: kar!uklracounc,l@aol com 

To Senate Health & Social Services Committee Members, 

This letter is to support House Bill 200/Senate Bill 112. We believe this bill will have positive and 
lasting Impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to them by 
family or tribal membership by making the process more realistic and understandable. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, non­
family members. It Is our hope that this bill will Increase the number of Alaska Native children to 
reach permanency with their family, culture and traaltions. 

Congress enacted the Indian Child Welfare Act (ICWA) in l 97B due to the al arming numbers of 
Indian children being removed from their homes by state and private welfare agencies and placed 
in non-Indian foster and adoptive homes never to be returned to their families, culture, or 
communities. 

Alaska Native families who live In rural Alaska may not speak English nuently or they may have 
difficulties obtaining legal counsel. This bill seeks to eliminate complicated procedural barriers in 
the adoption process for children In custody so that Alaska Native families can be considered for 
adoption through the Child In Need of Aid (CINA) proceedings instead of through an entirely 
different proceedings held in Probate Court. Families will be able to assert their desire to adopt a 
child through the Child In Need of Aid proceeding and would be considered for adoption after the 
permanency goal changes to adoption. 

Thank you for supporting keeping Alaskan's children With their families and In their own home 
communities. 
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January 26, 20 I 6 

The Honorable Bert Stedman 
Chairperson, Senate Health and Social Services Committee 
State Capitol Room 30 
Juneau, AK 99801 

Dear Chairperson Stedman: 

I am writing on behalf of the Kenaitze Indian Tribe to express support for 
House Bill 200/Senate Bill 112. The tribe believes this bill will positively 
affect Alaska Native children and families now and into the future. 

The bill simplifies the process for Alaska Native families who wish to 
adopt children connected to them by family or tribal membership. It also 
eliminates barriers in the adoption process for children in custody so that 
Alaska Native families can be considered for adoption through the Child 
in Need of Aid (CINA). Families will be able to assert their desire to 
adopt a child through the Child In Need of Aid proceeding and would be 
considered for adoption after the permanency goal changes to adoption. 

We have seen these challenges firsthand at the tribe and believe that if this 
bill passes, it will benefit many Alaska Native children and families across 
the state. 

Thank you for your consideration and support. 

Sincerely, 

Jaylene Peterson-Nyren 
Executive Director 
Kenaitze Indian Tribe 



Letter of Support 

~,.,,r,cc.,r, rJrrr>l'r·r· ,. ,~rr,rt.,.rr 

PO. Rox 2H 
Galena, Alaska 99741 
Phone (907) <,,r,. I 711 

F.lx (907) 65&-2491 

To Senate Health & Social Services Committee Members, 

This letter is to support House Bill 200/Senate Bill 112. We believe this bill will have positive 
and lasting impacts for Alaska native children and famllles. 

The bill removes barriers for Alaska Native families who want to adopt those connected to 
them by family or tribal membership by making the process more realistic and 
understandable. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, 
non-family members. It Is our hope that this bill will Increase the number of Alaska Native 
children to reach permanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) In 1978 due to the alarming numbers of 
Indian children being removed from their homes by state and private welfare agencies and 
placed in non-Indian foster and adoptive homes never to be returned to their families, culture, 
or communities. 

Alaska Native families who live in rural Alaska may not speak English fluently or they may have 
difficulties obtaining legal counsel. This bill seeks to eliminate complicated procedural barriers 
in the adoption process for children In custody so that Alaska Native families can be considered 
for adoption through the Child in Need of Aid (CINA) proceedings instead of through an entirely 
different proceedings held In Probate Court. Families will be able to assert their desire to adopt 
a child through the Child In Need of Aid proceeding and would be considered for adoption after 
the permanency goal changes to adoption. 

Thank you for supporting keeping Alaskan's children with their families and in their own home 
communities. 

([:~.(g£4_ 
J~:; Pe;da~~;:c·hief 
louden Tribal Council 



unity among the Alutiiq of the Kodiak-Archipelago 

To Senate Health & Social Services Committee Members, 

This letter is to support House Bill 200/Senate Bill 112. We believe this bill will have positive 
and lasting impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to 
them by family or tribal membership by making the process more realistic and 
understandable. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, 
non-family members. It is our hope that this bill will increase the number of Alaska Native 
children to reach permanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) in 1978 due to the alarming numbers of 
Indian children being removed from their homes by state and private welfare agencies and 
placed in non-Indian foster and adoptive homes never to be returned to their families, culture, 
or communities. 

Alaska Native families who live in rural Alaska may not speak English fluently or they may have 
difficulties obtaining legal counsel. This bill seeks to eliminate complicated procedural barriers 
in the adoption process for children in custody so that Alaska Native families can be considered 
for adoption through the Child in Need of Aid (ONA) proceedings instead of through an entirely 
different proceedings held In Probate Court. Families wlll be able to assert their desire to adopt 
a child through the Child In Need of Aid proceeding and would be considered for adoption after 
the permanency goal changes to adoption. 

Thank you for supporting keeping Alaskan's children with their families and in their own home 
communities. 

Sincerely, . 

. 
l!.WJ VU'\..."I...C... ;__ 

in, Cultural Programs Coordinator 
denise@afognak_org 



Phunc ('l07) 'l4S-35-lS Fa, 1907) 94.5-3703 

To Senate Health & Social Services Committee Members, 

This letter is to support House Bill 200/Senate Bill 112. We believe this bill will have positive 
and lasting impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to 
them by family or tribal membership by making the process more realistic and 
understandable. 

Well over40% of Alaska Native children who are adopted annually are adopted by non-Native, 
non-family members. It is our hope that this bill will Increase the number of Alaska Native 
children to reach permanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) in 1978 due to the alarming numbers of 
Indian children being removed from their homes by state and private welfare agencies and 
placed in non-Indian foster and adoptive homes never to be returned to their families, culture, 
or communities. 

Alaska Native families who live in rural Alaska may not speak English fluently or they may have 
difficulties obtaining legal counsel. This bill seeks to eliminate complicated procedural barriers 
in the adoption process for children in custody so that Alaska Native families can be considered 
for adoption through the Child in Need of Aid (CINA) proceedings instead of through an entirely 
different proceedings held in Probate Court. Families will be able to assert their desire to adopt 
a child through the Child In Need of Aid proceeding and would be considered for adoption after 
the permanency goal changes to adoption. 

Thank you for supporting keeping Alaska's children with their families and in their own home 
communities. 

~ /, 
Robert Starba rd 
Tribal Administrator 



January 26, 2016 

NapaklllK, Al\. YYD.W 

PH (907} 589-2135 FAX (907) 589-2136 
nativevillageof nap a kiak'a'ya boo.com 

To: Senate Health & Social Services Conunittee Members, 

This letter is to support House Bill 200/Senate Bill 112. The Native Village of Napakiak believes 
this bill will have positive and lasting impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to 
them by family or tribal membership by making the process more realistic and 
understandable. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, 
non-family members. It Is our hope that this bill will Increase the number of Alaska Native 
children to reach permanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) In 1978 due to the alarming numbers of 
Indian children being removed from their homes by state and private welfare agencies and 
placed in non-Indian foster and adoptive homes never to be returned to their families, culture, 
or communities. 

Alaska Native families who live in rural Alaska may not speak English fluently or they may have 
difficulties obtaining legal counsel. This bill seeks to eliminate complicated procedural barriers 
in the adoption process for children In custody so that Alaska Native families can be considered 
for adoption through the Child in Need of Aid (CINA) proceedings Instead of through an entirely 
different proceedings held in Probate Court. Families will be able to assert their desire to adopt 
a child through the Child In Need of Aid proceeding and would be considered for adoption after 
the permanency goal changes to adoption. 

Thank you for supporting keeping Alaskan's children with their families and in their own home 
communities. 

Sincerely, 

/f]a-:,{L.~ 
David L Andrew, Tribal Administrator 



To: Senate Health and Social Services Committee Memben, 

From: Newtok Village Council 
100 Armory Road 
PO Box 5596 
Newtok, AK. 99559 

RE: Suppart letter 

Dear Committee Members, 

This letter Is to support House BIii ZOO/Senate BIii 112. We bellove this bill will have positive 
and last1n1 Impacts for Alaska native chlldren and famnles. 
The bill removes barriers for Alaska Native famlDes who want to adopt those connected to 
them by family or tribal membenhlp by makln1 the process more realistic and 
understandable. 
Well over 40% of Alaska Native chlldren who are adopted annually are adopted by non­
Native, non-family members. It Is our hope that this bill will Increase the number of Alaska 
Native chlldren to reach permanency wlth their family, culture and traditions. 
Consress enacted the lndlan O.lld Welfare Act (ICWA) In 1978 due to the alarmln1 numbers 
of Indian O,lldren beln1 removed from their homes by state and private welfare a1endes and 
placed In ~on-lndlan foster and adoptive homes never to be returned to their famllles, • 
culture, or communities. 
Alaska Native famllles who live In rural Alaska may not speak Encllsh fluently or they may 
have dlfflcultles obtalnln1 legal counsel. The bin seeks to ellmlnatl complicated procedural 
barriers In tho adoption process for children In custody so that Alaska Native lamllles can bo 
considered for adoption through tho O.lld In Need of Aid (ONA) proceedlnp Instead of 
through an entlrely different proceedlnp held In Probate Court. Famllles wm be able to 
assert their desire to adopt a chlld through the O,lld In Need of Aid proceedln1 and would be 
considered for adoption after the permanency coal changes to adoption. 
Thank you for suppart1n1 keeplnc Alaska n's O.lldren with their famllles and In their own 
home communities. 

h4-C-_0(~" 
President: Paul Charles 



1'.wem1UK. 1nuH111 "-'-v•oua,a&.-w. ........ ________ _ 

P.0.Box 130 
Kwethluk, Alaska 99621 

January 27, 2016 

To Senate Health & Social Services Committee Members, 

This letter is to support House Bill 200/Senate Bill 112. We believe this bill will have positive 
and lasting impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to 
them by family or tribal membership by making the process more realistic and 
understandable. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, 
non-family members. It is our hope that this bill will increase the number of Alaska Native 
children to reach permanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) in 1978 due to the alarming numbers of 
Indian children being removed from their homes by state and private welfare agencies and 
placed in non-Indian foster and adoptive homes never to be returned to their families, culture, 
or communities. 

Alaska Native families who live in rural Alaska may not speak English fluently or they may have 
difficulties obtaining legal counsel. This bill seeks to eliminate complicated procedural barriers 
in the adoption process for children In custody so that Alaska Native families can be considered 
for adoption through the Child in Need of Aid (CINA) proceedings instead of through an entirely 
different proceedings held in Probate Court. Families will be able to assert their desire to adopt 
a child through the Child In Need of Aid proceeding and would be considered for adoption after 
the permanency goal changes to adoption. 

Thank you for supporting keeping Alaskan's children with their families and in their own home 
communities. 

, -)erel~:_a ~--P 
~erNicoriJ~~tor 

Organized Village of Kwethluk 

Cc: OVK ICWA Program File 
Kwethluk IRA Council 

' 
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. Phone; (907) 737-7100 
P.O. ~ox 6129 Tribal fax: (907) 737-7428 

Napaskiak; Alaska· .. ICWAFax: (907)737-7101. 
99559 E-mail: alarson@avcp.com 

MEMOLETIER 
. . 

To: Senate Health & Social Services Committee Members 

From: AndrcwJimmy Larson, Jr.-OTC: ICWNCFSS Worker 

Date: 1/27/16 
. . 

Re: Support Letter of House Bill 200/S7nate Bill 112. 

I want to preseni lllY support on the. House l3ill 200 and the Senate Bill l 12. I believe. this bill will have. 
a lasting impact for AlaskaNative·cbildrcn end will secure placement of adoption to what is rightfully given 
to immediate faniily members that is less harmful to a child or children. · · 
. The bill will avert impending barriers for Alaska Native families to adopt that are closely related by 
family or are tribal members by making this process most effective for successful transition. ·:. 

A:J you know 40% of Alaska Native children arc adopted out to non-Native or non-family members. 
The House Bill 200 and the Senate Bill 112 will increase the number of Alaska Native children go to their 
communities, be cultural relevant, end maintain tics to their traditions. · :. · · · 

In 1978 the US Congress enacted the Indian Child Welfare Act (ICWA) because of the alarming nutn­
bers oflildian children being removed from their homes },y state end private'welfare agencies. It placed them 
to non-Indian foster end/or adoptive homes both jn end ·out of State. A child remained ln the home was not 

'' close to family in·ihe village, had no sense of cultural identify only to feel left out, and were not with other 
close :re,lativc's kin to the-child or children and their" families. . . 

This bill will eliminate complicated procedures striped in legal counsel while adoptive process take 
place ln State custody: The Child in Need of Aid (CINA) proceeds need to be uphold in Pio bate Court. Fami-· · 
lies will be able to assert theu: .needs with the help_ oflCW A workers/advocates end a ·desired outcome Cllll be 
done through (CINA) and would be required for consideration for adoption after the permanency goal changes 
to adopt. : ·· ·· ·.. . · 

On behalf of the OTC-Council and ICW A advocate is in support of keeping Alaskan' s children with 
immediate family or family that meet the requirement and in their own home communities. 

··:0 :·. 
~9-C· Q 
Andrew Jimmy Larson, 1r.-OTC ICWAICFSS Worker 
OSCARVII.LE TRAl>ITIONAL COUNCIL 



From: 
Re: 

Verna Kolyaha, Pedro Bay Village Council Program Services 
HB 200/SB 112 

This letter is to support House 8111200/Senate Bill 112. We believe this bill will have positive 

and lasting Impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to 

them by family or tribal membership by making the process more realistic and 

understandable, 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, 

non-family members. It Is our hope that this bill will Increase the number of AJ~ska Native 

children to reach permanency with their family, culture and traditions. 

Congres,s enacted the Indian Child Welfare Act (ICWA) In 1978 due to the alarming numbers of 

Indian children being removed from their homes by ~te and private welfare agencies and 

placed In non-Indian foster and adoptive homes never to be returned to their families, culture, 

or communities. 

Alaska Native families who live In rural Alaska may not speak English fluently or they may have 

difficulties obtaining legal counsel. This bill seeks to eliminate complicated procedural barriers 

In the adoption process for children In custody so that Alaska Native families can be considered 

for adoption through the Child in Need of Aid (ONA) proceedings Instead of through an entirely 

different proceedings held In Probate Court. families will be able to assert their desire to adopt 

a child through the Child In Need of Aid proceeding and would be considered for adoption after 

the permanency goal changes to adoption. 

Thank you for supporting keeping Alaskan's children with their families and In their own home 

communities. 

Sinrrely, 

• _/ l l Y\.Ll ... 
(}_ 



P.O Box 20288 

Kotlik, Alaska 99620 

Phone (907)899-4232 Fax (907)899-4232 

To Senate Health & Social Services Committee Members, 

This letter is to support House Bill 200/Senate Bill 112. WE believe this bill will have positive 
and lasting impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to them 
by family or tribal membership by making the process more realistic and understandable. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, 
non-family members. It is our hope that this bill will increase the number of Alaska Native children to 
reach permanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) in 1978 due to the alarming numbers of 
Indian children being removed from their homes by state and private welfare agencies and placed in non­
Indian foster and adoptive homes never to be returned to their families, culture, or communities. 

Alaska Native families who live in rural Alaska may not speak English fluently or they may have 
dimculties obtaining legal counsel. This bill seeks to eliminate complicated procedural barriers in the 
adoption through the Child in Need of Aid (CINA) proceedings instead of through and entirely different 
proceedings held in Probate Court. Families will be able to assert their desire to adopt a child through the 
Child In Need of Aid proceeding and would be considered for adoption after the permanency goal 
changes to adoption. 

Thank you for supporting keeping Alaskan's children with their families and in their own home 
communities. 

Sincerely, 

Stella Fancyboy 

Native Village of Bill Moore's Slough President 
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=: VILLAGE of STONY RIVER dba Stony River Traditional 

VIiiage of Stony 
River Box SRV 
Stony River AK, 

Phone: 907-537-3258 
Fax: 907-537·3254 
E-mail: stony.river@yahoo.com President-Mary WI Ills 

To Senate Health & Social Services Committee Members, 

A 
SRTC 

This letter Is to support House Bill 200/Senate Bill 112. We believe this bill will have positive 
and lasting impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected to 
them by family or tribal membership by making the process more realistic and 
understandable. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non-Native, 
non-family members. It is our hope that this blll will increase the number of Alaska Native 
children to reach permanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) In 1978 due to the alarming numbers of 
Indian children being removed from their homes by state and private welfare agencies and 
placed In non-Indian foster and adoptive homes never to be returned to their families, culture, 
or communities. 

Alaska Native families who live in rural Alaska may not speak English fluently or they may have 
difficulties obtaining legal counsel. This bill seeks to eliminate complicated procedural barriers 
In the adoption process for children in custody so that Alaska Native families can be considered 
for adoption through the Child In Need of Aid (CINA) proceedings instead of through an entirely 
different proceedings held In Probate Court. Families will be able to assert their desire to adopt 
a child through the Child In Need of Aid proceeding and would be considered for adoption after 
the permanency goal changes to adoption. 

Thank you for supporting keeping Alaskan's children with their families and In their own home 
communities. 

' 
Sincerely, 1'f)p.>-~ ti)<:Q.,\' 
Mary Willis 
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January 26, 2016 

The Honorable Bert Stedman, Chair 
Senate Health and Social Services Committee 
Alaska State Senate 
State Capitol 
Juneau, AK 99801-1182 

Dear Chairman Stedman: 

,,,. 
907 791.3600 

fx. 
907 7?3.3602 

,.,,.,,_ 
CITCl.org 

Cook Inlet Tribal Council (CITC) writes in strong support of Senate Bill 112 because of the 
significant positive impact it will have on reducing the long term negative effects of placing Native 
children outside of their own communities and families. As the Senate Health and Social Services 
Committee is well aware, Native children make up over 60% of the children in out of home care, 
and Native adoptive families are often difficult to identify and place. CITC offers a wide spectrum of 
services that assist families both before and after their involvement with the Office of Children's 
Services. From supervised visitation to intensive in-home services, CITC has a tremendous impact 
on the families with whom we work. Last year CITC realized the following results in our Child and 
Family services division: 

• 86 percent of program participants referred in the family preservation program 
maintained their children in their own care 

• an average of90 percent of families maintained care for their own children through the 
Intensive Family Preservation program 

• 638 individuals participated in family support/preservation programs, of whom 100 
percent avoided Office of Children's Services (OCS) involvement or placement 

In addition, CITC's holistic, wrap-around services, including TAN F, Recovery Services and education 
programs, support families to overcome their barriers and remain intact Because of the nature of 
our work, CITC has an inside view of the opportunities to improve outcomes for Native families, and 
how important it is to make it as efficient as possible for family adoption to occur through the Child 
in Need of Aid (CINA) process. · 

SB 112 removes barriers for Alaska Native families who want to adopt those connected to them by 
family or tribal membership by making the process more realistic and understandable and by 
removing obstacles that have resulted in children unnecessarily being disconnected from their 
families. 



The Honorable Bert Stedman 
January 26, 2016 
Page Two 

Unfortunately, currently well over 40% of Alaska Native children who are adopted annually arc 
adopted by non-Native, non-family members. This bill will increase the number of Alaska Native 
children to reach permanency with their family, culture and traditions, and will reduce litigation 
based on lack of compliance with the Indian Child Welfare Act (ICWA), which Congress enacted in 
1978 due to the alarming numbers of Indian children being removed from their homes by state and 
private welfare agencies and placed In non-Indian foster and adoptive homes never to be returned 
to their families, culture, or communities. Sadly, after almost forty years, Alaska Native families still 
experience disproportionate rates of children placed out of their homes and culture. 

Alaska Native families who live In rural Alaska may not speak English fluently or they may have 
difficulties obtaining legal counsel. This bill seeks to eliminate complicated procedural barriers in 
the adoption process for children in custody so that Alaska Native families can be considered for 
adoption through the CINA proceedings instead of through an entirely different proceeding held in 
Probate Court Families will be able to assert their desire to adopt a child through the Child In Need 
of Aid proceeding and would be considered for adoption after the permanency goal changes to 
adoption. As a result, children in out-of-home placement would reach permanency more quickly, 
lessening the burden on Alaska's Office of Children's Services. 

Thank you for supporting keeping Alaska's children with their families and in their own home 
communities. 

Gloria O'Neill 
President/CEO 



Mentasta Traditional Council 
P.O. Box 6019 

Mentasta Lake,AK 99780 
Phone# (907) 291-2319 
Fax# (907) 291-2305 

mentastatraditionalcounciJ@vahoo.com 

To Senate Health & Social Services Committee Members, 

This letter Is to support House Bill ZOO/Senate Bill 112. We believe this bill wfll have 
positive and lasting Impacts for Alaska native children and famlltes. 

The bill removes barriers for Alaska Native families who want to adopt those 
connected to them by family or tribal membership by making the process more 
realistic and understandable. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non­
Natfve, non-family members. It ts our hope that this bill will Increase the number of 
Alaska Native children to reach permanency wfth their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) tn 1978 due to the alarming 
numbers of Indian children being removed from their homes by state and private 
welfare agencies and placed In non-Indian foster and adoptive homes never to be 
returned to their families, culture, or communities. 

Alaska Native families who live in rural Alaska may not speak English fluently or they 
may have difficulties obtaining legal counsel. This bill seeks to eliminate complicated 
procedural barriers In the adoption process for children In custody so that Alaska 
Native families can be considered for adoption through the Child tn Need of Aid (CINA) 
proceedings Instead of through an entirely different proceedings held In Probate 
Court. Families wfll be able to assert their desire to adopt a child through the Child 
In Need of Aid proceeding and would be considered for adoption after the permanency 
goal changes to adoption. 



Thank you for supporting keeping Alaskan's children with their families and in their 
own home communities. 

Sincerely, 

JIP-~ : ~~-I-'<-)-~ 

Joeneal Hicks 
Tribal Administrator 
Mentasta Traditional Council 



Subjed': 
Date: --Tuesday, Jarouar, 26, 2016 1 08 ,.5 PM 

January 26, 2016 

To Senate Ht"alth & Social Services Committee Members, 

This letter 1s to support House 8111 200/Senate 8111112. We beheve this bill will have positive and lasting 

impacts for Alaska Native Children and Families. 

The blU remove barriers for Alaska Native Families who want to adopt those connected to them by 

f amity or tribal membership by making the process more reahst1c and understandable. 

Well over 40% of Alaska Native Children who are adopted annually are adopted by non-Native, non­

Family members. It is our hope that this bill will Increase the number of Alaska Native Children to reach 

permanency with their family, culture and trad1t10ns 

Congress enacted the Indian Child Welfare Act (ICWA) in 1978 due to the alarming numbers of Indian 

Chtldren being removed from their homes by state and private welfare agencies and placed in non­

Indian roster and adoptive homes npyer to be returned to their families, culture, or commun1t1es. 

Alaska Native Families who live in rural Alaska may not speak Engflsh fluently or they may have 

difficulties obtaJnin1 ie1al counsel This bill seeks to et.m1nate complicated procedural barriers In the 

adoptron process for children in custody so that Alaska Native Fam.lies can be considered for adoption 

throu1h the Child In Need of Aid (CINA) procee?d1ngs Instead of through an entirely different proceedings 

held in Probate Court. Families wttf be able to assert their desires to adopt a child through the Child In 

Need of Aid proceeding and would be considered for adoption after the permanency goal changes to 

adoption. 

Thank you for support ins keeping Alaskan's Children wtth their families and In their own home 

communities. 

Quyana, 

~Li-J-c 
Teresa S1me?on·Hunter 

Family Community Services Speciahst-lCWA 

Chuathbaluk, Alaska 



Sent 
To: 

Cc: 

Subject 

Categories: 

• 

February 20, 2016 

Monday, February 22, 2016 10:30 AM 
Rep. Paul Seaton; Rep. Liz Vazquez; Rep. David Talerico; Rep. Neal Foster; Rep. Louise 
Stutes; Rep. Geran Tarr; Rep. Adam Wool 
Davidson. Valerie J (HSS); karen.forrest@alaska.gov; Lawton, Christy (HSS); Andrea 
Sanders; Liz MediC1ne Crow 
Support for House Bill 200/Senate 8111112 

committee, Taneeka 

To: House Health & Social Services Committee 

Re: House Bill 200/Senate Bill 112 

Dear Committee Members, 

As a statewide Alaska Native nonprofit organization, we would like to express our support for House Bill 



permanency wun me1r iamuy, cunure ana traamons. 

When state intervention occurs and children are removed from their parents, numerous tribal, state, and national 
policies already dictate familial placements, in recognition that a child's family is the best placement option. 
While this reflects every family's wish to keep their children with them, in the case of Alaska Native and 
American Indian children specifically, Congress enacted the Indian Child Welfare Act (ICWA) in 1978 in 
urgent response to the alarming and extreme occurrences of Indian children being removed from their homes by 
state and private welfare agencies and placed in non-Indian foster and adoptive homes - never to be returned to 
their families, cultures, or communities. 

This federal law mandates placement preferences to a child's Tribe and other Native families when an 
immediate family placement is not available because of the cultural and familial devastation that occurs when 
children are removed from the strength of their cultural birthrights and communities. Like all children are to 
their families and cultures, our children are our lifeblood - and their connection to family and culture is theirs. 
Growing up connected to and knowing who they are is every child's right, and family preference laws allow 
that value and the spirit of the law to be equitably implemented. 

At nearly 60%, Alaska Native children are disproportionately represented in the overall foster care system 
today, while well over 40% of Alaska Native children adopted annually are adopted by non-Native, non-family 
members. Clearly, this is a crisis that was intended to be addressed with the passage of the Act, and can be 
addressed today through these bills by integrating the spirit of!CWA more equitably for Alaska families, so that 
no matter where they live they can more readily assert their desire to adopt their family's and communities' 
children. As you can imagine, this issue is of paramount concern to Alaska Native people across the state. 

At First Alaskans Institute, over the past 12 years, we have had the great honor and responsibility of helping 
develop our communities' leadership with over 8,000 children, youth, and young leaders from across Alaska. 
Throughout this time, we have seen time and time again that our young people who seek to strengthen or 
already have strong connection to cultural knowledge, values and relationships have the inherent ability and 
capacity to lead our peoples, inspire change, promote healing, and support the growth of healthy, thriving 
communities throughout Alaska and the nation. Culturally connected, confident and healthy young Native 
leaders are Alaska's greatest treasure and in the promise of their well being lies the key to Alaska's future. 

The practical efficiencies of the placement framework offered within the House Bill 200/Senate Bill 112 will 
reduce government inefficiencies around child placement. These bills also make the process more realistic, 
accessible, and understandable for those who want to adopt family children or those connected via Tribal 
membership, thereby increasing the ability of all children in the system - Native or not - to be placed with their 
f!!llmiliPCl !!lln~ l"l'\mm11niti,.Cl ThiCl iCl a o.--at ,.va,n,nJ,. nf u,l,,rf 'r annJ fnr A lnrlrn MntiuD ,.J,;f,l,-on ir annJ lnr nll 



Sincerely, 

Liz Medicine Crow (Haida/Tlingit) 

President/CEO 

Cc: 

Senate Health & Social Service Committee: 

Senator Bert Stedman. Chair 

Senator Cathy Giessel. Vice Chair 

Senator Pete Kelly. Member 

Senator Bill Stoltze, Member 

Senator Johnny Ellis, Member 

Department of Health & Social Services 

Valerie Davidson, Commissioner 

Karen Forrest, Deputy Commissioner 

Andrea Sanders (Yup 'ik) 

ANPC Director 

Christy Lawton, Office of Children's Services Director 



t'.U. tlOX tlO 

ST. PAUL ISLAND, ALASKA 99660 

February 3, 20l 6 

To Senate Health & Social Services Committee Members, 

This letter is to support House Bill 200/Senate Bill 112. We believe this bill will have 
positive and lasting impacts for Alaska native children and families. 

The bill removes barriers for Alaska Native families who want to adopt those connected 
to them by family or tribal membership by making the process more realistic and 
understandable. 

Well over 40% of Alaska Native children who are adopted annually are adopted by non· 
Native, non-family members. It is our hope that this bill will increase the number of 
Alaska Native children to reach pennanency with their family, culture and traditions. 

Congress enacted the Indian Child Welfare Act (ICWA) in 1978 due to the alanning 
numbers of Indian children being removed from their homes by state and private 
welfare agencies and placed in non-Indian foster and adoptive homes never to be 
returned to their families, culture, or communities. 

Alaska Native families who live in rural Alaska may not speak English fluently or they 
may have difficulties obtaining legal counsel. This bill seeks to eliminate complicated 
procedural barriers in the adoption process for children in custody so that Alaska Native 
families can be considered for adoption through the Child in Need of Aid (CINA) 
proceedings instead of through an entirely different proceedings held in Probate Court. 
Families will be able to assert their desire to adopt a child through the Child In Need of 
Aid proceeding and would be considered for adoption after the pennanency goal 
changes to adoption. 

Thank you for supporting keeping Alaskan's children with their families and in their 
own home communities. 

Sincerely, 

Amos T. Philemonoff, Sr. 
President, Aleut Community of St. Paul Island 
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Background: Prospective adoptive parents filed pelilion lo 
adopt child. Biological father, a member of an Indian tribe, 
opposed adoption, and Cherokee Nation intervened. The 
Family Court, Charleston County, Deborah Malphrus, J., 
denied petition and required prospective adoptive parents 
to transfer child to father. Prospective adoptive parents 
appealed. The South Carolina Supreme Court, Toal, C.J., 398 
S.C. 625, 731 S.E.2d 550, affinned. Certiorari was granted. 

Holdings: The United States Supreme Court, Justice Alito, 
held that: 

[I] Indian Child Welfare Act (ICWA) section conditioning 
involuntary tennination of parental rights for Indian child on 

a showing regarding merits of continued custody of child by 
parent does not apply where Indian parent never had custody; 

[2) ICWA section providing that party seeking to terminate 
parental rights to Indian child under state law shall satisfy 
court that active efforts have been made to provide remedial 
services and rehabilitative programs designed to prevent 
breakup of Indian family and that these efforts have proved 
unsuccessful does not apply where Indian parent abandoned 
Indian child prior to birth and child had never been in Indian 
parent's legal or physical custody; and 

[3] ICWA section providing placement preferences for 
......... _ ........... ~ 1 ... ...1: ..... -'-:t...1- .., ____ ,. '--- - --- 1-..11!--

Reversed and remanded. 

Justice Thomas filed a concurring opinion. 

Justice Breyer filed a concurring opinion. 

Justice Scaha filed a dissenting opinion. 

Justice Sotomayor, with whom Justice Ginsburg and Justice 
Kagan joined, and with whom Justice Scalia joined in part, 
filed a dissenting opinion. 

• 

*2554 Syllabus ' 

The syllabus constttutes no part of the opinion of the 
Coun but has been prepared by the Reporter of Decisions 
for the convenience of the reader. See Umted State3 v. 

Detroit Timber & Lumber Co. 200 U.S. 321,337, 26 
S.CL 282, SOL.Ed. 499. 

The Indian Child Welfare Act of 1978 (ICWA), which 
establishes federal standards for state-court child custody 
proceedings involving Indian children, was enacted to 
address "the consequences ••• of abusive child welfare 
practices that [separated] Indian children from their families 
and tribes through adoption or foster care placement, usually 
in non-Indian homes," }.fississippi Band of Choctaw Indians 

v. Holyfield, 490 U.S. 30, 32, 109 S.Ct. 1597, 104 L.Ed.2d 
29. As relevant here, the ICWA bars involuntary termination 
of a parent's rights in the absence of a heightened showing 
that serious hann to the Indian child is likely to result from 
the parent's "continued custody" of the child. 25 U.S.C. § 
1912(!); conditions involuntary tennination of parental rights 
with respect to an Indian child on a showing that remedial 
efforts have been made to prevent the "breakup of the Indian 
family,"§ 1912(d); and provides placement preferences for 
the adoption of Indian children to members of the child's 
extended family, other members of the Indian child's tribe, 
and other Indian families,§ 1915(a). 

While Birth Mother was pregnant with Biological Father's 
child. their relationship ended and Biological Father (a 

member of the Cherokee Nation) agreed to relinquish his 
parental rights. Birth Mother put Baby Girl up for adoption 
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to Birth Mother or Baby Girl. About four months after Baby 
Girl's birth, Adoptive Couple served Biological Father with 
notice of the pending adoption. In the adoption proceedings, 
Biological Father sought custody and stated that be did 
not consent to the adoption. Following a trial, which took 
place *2555 when Baby Girl was two years old, the South 
Carolina Family Court denied Adoptive Couple's adoption 
petition and awarded custody to Biological Father. At the 
age of 27 months, Baby Girl was handed over to Biological 
Father, whom she had never met The State Supreme Court 
affirmed, concluding that the !CW A applied because the child 
custody proceeding related to an Indian child; that Biological 
Father was a ''parent" under the ICWA; that§§ l 912(d) and 
(f) barred the termination of bis parental rights; and that had 
his rights been terminated, § 19 I 5(a)'s adoption-placement 
preferences would have applied. 

Held: 

I. Assuming for the sake of argument that Biological Father 
is a "parent"under the ICWA, neither§ 1912(1) nor§ 1912(d) 
bars the termination of his parental rights. Pp. 2559-2564. 

(a) Section 1912(1) conditions the involuntary termination 
of parental rights on a heightened showing regarding the 
ments of the parent's "continued custody of the child." The 
adjective "continued" plainly refers to a pre-existing state 
under ordinary dictionary definitions. The phrase •·continued 
custody" thus refers to custody that a parent already has (or at 
least had at some point in the past). As a result,§ 1912(1) does 
not apply where the Indian parent never had custody of the 
Indian child. This reading comports with the statutory text, 
which demonstrates that the !CW A was designed pnmarily 
to counteract the unwarranted removal of Indian children 
from Indian families. See§ 1901(4). But the ICWA's primary 
goal is not implicated when an Indian child's adoption is 
voluntarily and lawfully initiated by a non-Indian parent with 
sole custodial rights. Nonbinding guidelines issued by the 
Bureau of Indian Affairs (BIA) demonstrate that the BIA 
envisioned that § 1912(f)'s standard would apply only to 
termination of a custodial parent's rights. Under this reading, 
B1ological Father should not have been able to invoke § 
1912(1) in this case because he had never had legal or 
physical custody of Baby Girl as of the time of the adoption 
proceedings. Pp. 2559 - 2562. 

services .•. designed to prevent the breakup of the Indian 
fa.truly and that these efforts have proved unsuccessful." 
Consistent with this text, § 1912(d) applies only when 
an Indian family's "breakup" would be precipitated by 
terminaung parental rights. The term "breakup" refers in this 
context to"(t)he discontinuance ofa relationship," American 
Heritage Dictionary 235 (3d ed. 1992), or "an ending 
as an effective entity," Webster's Third New International 
Dictionary 273 (1961). But when an Indian parent abandons 
an Indian child prior to birth and that chald has never been 
in the Indian parent's legal or physical custody, there is 
no "relationship" to be "discontinu[ed)" and no "effective 
entity" to be "end[ ed)" by terminating the Indian parent's 
rights. In such a situation, the "breakup of the Indian family" 
has long since occurred, and§ 1912(d) is inapplicable. This 
interpretation is consistent with the explicit congressional 
purpose of setting certain "standards for the removal of 
Indian children from their families." § 1902, and with BIA 
Guidelines. Section 1912(d)'s proximity to§§ i912(e) and 
(I), which both condition the outcome of proceedings on 
the merits of an Indian child's "continued custody" with his 
parent, strongly suggests that the phrase "'breakup of the 
Indian family" should be read in harmony with the "continued 
custody" requirement. Pp. 2562 - 2564. 

*2556 2. Section 1915(a)'s adoption-placement preferences 
are inapplicable in cases where no alternative party has 
formally sought to adopt the child. No party other than 
Adoptive Couple sought to adopt Baby Girl in the Family 
Court or the South Carolina Supreme Court Biological Father 
is not covered by§ 1915(a) because be did not seek to adopt 
Baby Girl; instead, he argued that his parental rights should 
not be terminated in the first place. And custody was never 
sought by Baby Girl's paternal grandparents, other members 
of the Cherokee Nation, or other Indian families. Pp. 2563-
2565. 

398 S.C. 625, 731 S.E.2d 550, reversed and remanded. 

ALITO, J., dehvered the opinion of the Court, in 
which ROBERTS, CJ., and KENNEDY, THOMAS, and 
BREYER, JJ., joined. THOMAS, J., and BREYER, J., 
filed concurring opinions, SCALIA, J., filed a dissenting 
opinion. SOTOMAYOR, J., filed a d1Ssenting opinion, in 
which GINSBURG and KAGAN, JJ., joined, and in which 
SCALIA, J.,joined in part. 
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Opinion 

Justice ALITO delivered the opinion of the Court 

This case is about a little girl (Baby Girl) who is classified 
as an Indian because she is 1.2% (3/256) Cherokee. Because 
Baby Girl is classified in this way, the South Carolina 
Supreme Court held that certain provisions of the federal 
Indian Child Welfare Act of 1978 required her to be taken, 
at the a2e of 27 months. from the onlv oarents she had ever 

statute *2557 at issue here do not demand this result 

Contrary to the State Supreme Court's ruling, we hold that 

25 U.S.C. § 1912(1}-which bars involuntary termination of 
a parent's rights in the absence of a heightened showing that 

serious harm to the Indian child is likely to result from the 
parent's "continued custody" of the child-does not apply 
when, as here, the relevant parent never had custody of the 
child. We further hold that § I 912(d}-which conditions 
involuntary termination of parental rights with respect to 

an Indian child on a showing that remedial efforts have 
been made to prevent the "breakup of the Indian family" -
is inapplicable when, as here, the parent abandoned the 
Indian child before birth and never had custody of the child. 
Finally, we clarify that§ 1915(a), which provides placement 

preferences for the adoption of Indian children, does not bar 
a non-Indian family like Adoptive Couple from adopting 
an Indian child when no other eligible candidates have 
sought to adopt the child. We accordingly reverse the South 
Carolina Supreme Court's judgment and remand for further 
proceedings. 

"The Indian Child Welfare Act of 1978 (ICWA), 92 Stal 
3069, 25 U.S.C. §§ 1901-1963, was the product of rising 

concern in the mid-1970's over the consequences to Indian 
children, Indian families, and Indian tribes of abusive child 
welfare practices that resulted in the separation of large 
numbers of Indian children from their families and tribes 
through adoption or foster care placement, usually in non­
Indian homes." Mississippi Band of Choctaw Indians v. 
Holyfield, 490 U.S. 30, 32, 109 S.Ct. 1597, 104 L.Ed.2d 29 
(1989). Congress found that "an alarmingly high pereentage 
of Indian families [were being) broken up by the removal, 

often unwarranted, of their children from them by nontnbal 
public and private agencies." § 1901(4). This "wholesale 
removal of Indian children from their homes" prompted 
Congress to enact the !CW A, which establishes federal 
standards that govern state-court child custody proceedings 

involving Indian children. Id., at 32, 36, 109 S.CL 1597 
(internal quotation marks omitted); see also§ 1902 (declaring 
that the ICWA establishes "minimum Federal standards for 

the removal oflndian children from their famdies"). 1 



who .. lS eligtble for membership man 1na1an moe ana 
is the biological child of a member of an Indian mbe." 
§ 1903(4)(b). See Brief for Respondent Buth Father 
1. 51, a. 22; Bnef for Respondent Cherokee Nation 
l; Brief for Pentioners 44 ("Baby Girl's ehgib1ltty for 
membership in the Cherokee Nation depends solely upoa 
a lmeal blood relattnnship with a tribal ancestor"). It is 
also undisputed that the preseat case concerns a .. child 
custody proceeding." which the lCW A def mes to include 
proceedings that involve "terminatioa of parental rights" 
and "adnpttve placemen~"§ 1903(1). 

Three provisions of the ICW A are especially relevant to this 
case. First, "[a)ny party seeking" an involuntary termination 
of parental rights to an Indian child under state law must 
demonstrate that "active efforts have been made to provide 
remedial services and rehabilitative programs designed to 
prevent the breakup of the Indian family and thal these 
efforts have proved unsuccessful." § 19 l 2(d). Second, a state 
court may not involuntarily terminate parental rights to an 
Indian child "in the absence of a determination, supported 
by evidence beyond a reasonable doubt, including testimony 
of qualified expert witnesses, that the continued custody of 
the child by the parent or Indian custodian is *2558 likely 
to result in serious emotional or physical damage to the 
child."§ 1912(1). Third, with respect to adoptive placements 
for an Indian child under state law, "a preference shall be 
given, in the absence of good cause to the contrary, to a 
placement with (I) a member of the child's extended family; 
(2) other members of the Indian child's tribe; or (3) other 
Indian families."§ 1915(a). 

II 

In this case, Birth Mother (who is predominantly Hispanic) 
and Biological Father (who is a member of the Cherokee 
Nation) became engaged in December 2008. One month 
later, Birth Mother informed Biological Father, who hved 
about four hours away, thal she was pregnant. After learning 
of the pregnancy, Biological Father asked Birth Mother to 
move up the date of the weddmg. He also refused to provide 
any financial support until after the two bad married. The 
couple's relationship deteriorated, and Birth Mother broke off 
the engagement in May 2009. In June, Birth Mother sent 
Biological Father a text message asking if he would rather 
pay child support or relinquish his parental rights. Biological 

Birth Mother then decided ta put Baby Girl up for adoption. 
Because Birth Mother behoved that Biological Father 
had Cherokee Indian heritage, her attorney contacted the 
Cherokee Nation to determine whether Biological Father was 
formally enrolled. The inquiry letter misspelled Biological 
Father's first name and incorrectly stated his birthday, and the 
Cherokee Nation responded that, based on the information 
provided, it could not verify Biological Father's membership 
in the tribal records. 

Working through a private adoption agency, Birth Mother 
selected Adoptive Couple, non-Indians living in South 
Carolina, to adopt Baby Girl. Adoptive Couple supported 
Birth Mother both emotionally and financially throughout 
her pregnancy. Adoptive Couple was present at Baby Girfs 
birth in Oklahoma on September 15, 2009, and Adoptive 
Father even cut the umbilical cord. The next morning, 
Birth Mother signed forms relinquishing her parental rights 
and consenting to the adoption. Adoptive Couple initiated 
adoption proceedings in South Carolina a few days later, 
and returned there with Baby Girl. After returning to South 
Carolina, Adoptive Couple allowed Birth Mother to visit and 
communicate with Baby Girl. 

It is undisputed that, for the duration of the pregnancy 
and the first four months after Baby Girl's birth, Biological 
Father provided nn financial assistance to Birth Mother or 
Baby Girl, even though he had the ability to do so. Indeed, 
Biological Father "made no meaningful attempts to assume 
his responsibility of parenthood" during this period. App. to 
Pet. for Cert. 122a (Sealed; internal quotation marks omitted). 

Approximately four months after Baby Girl's birth, Adoptive 
Couple served Biological Father with notice of the pending 
adoption. (This was the first notification thal they had 
provided to Biological Father regarding the adoption 
proceeding.) Biological Father signed papers stating that 
he accepted service and that he was "not contesting the 
adoption." App. 37. But Biological Father later testified that, 
at the time he signed the papers, he thought thal he was 
relinquishing his rights to Birth Mother, not to Adoptive 
Couple. 

Biological Father contacted a lawyer the day after signing 
the papers, and subsequently *2559 requested a stay of 

thP adnn1inn nroceedine:s. 2 In the adootion Droceedmgs, 



took a paternity tes~ which verified that he was Baby Girl's 
biological father. 

2 Around the same time, the Cherokee Nation idenhfied 
Biological Father as a registered member and concluded 
that Baby Girl was an "Indian child" as defined in the 
ICW A The Cherokee Nation intervened in the litigation 
approximately three months later. 

A trial took place in the South Carolina Family Court in 
September 2011, by which time Baby Girl was two years old. 
398 S.C. 625. 634-635, 731 S.E.2d 550, 555-556 (2012). 
The Family Court concluded that Adoptive Couple had not 
carried the heightened burden under § 1912(1) of proving 
that Baby Girl would suffer serious emotional or physical 
damage ifBiological Father had custody. See id., at 64Jµj5 I, 
731 S.E.2d, at 562-564. The Family Court therefore denied 
Adoptive Couple's petition for adoption and awarded custody 
to Biological Father. Id, at 629,636, 731 S.E.2d, at 552,556. 
On December 31, 2011, at the age of27 months, Baby Girl 
was handed over to Biological Father, whom she had never 

met 3 

3 According to the guardian ad litcm, Biological Father 
allowed Baby Girl to speak with Adoptive Couple 
by telephone the following day, but then cut off all 
communication between them. Moreover, according to 
Birth Mother, Biological Father bas made no attempt to 
contact her since the time he took custody of Baby Grrl. 

The South Carolina Supreme Court affirmed the Family 
Court's denial of the adoption and the award of custody 
to Biological Father. Id., at 629, 731 S.E.2d, at 552. The 
State Supreme Court first determined that the !CWA applied 
because the case involved a child custody proceeding relating 
to an Indian child. Id, at 637, 643, n. 18, 731 S.E.2d, at 
556, 560, n. 18. It also concluded that Biological Father fell 
within the ICW A's definition of a " 'parent• " Id, at 644, 
731 S.E2d, at 560. The court then held that two separate 
provisions of the ICWA barred the termination of Biological 
Father's parental rights. First, the court held that Adoptive 
Couple had not shown that "active efforts ha[d] been made 
to provide remedial services and rehabilitative programs 
designed to prevent the breakup of the Indian family." § 
1912(d); sec also id, at 64748, 731 S.E.2d. at 562. Second, 
the court concluded that Adoptive Couple had not shown that 
Biological Father's "custody of Baby Girl would result in 
serious emotional ornhvsicalharm to herhevnnd a rP.Aeu1nAhlP. 

to terminate Biological Father's parental rights,§ 1915(a)'s 
adoption-placement preferences would have applied. Id .. at 
655-657, 731 S.E.2d, at 56~567. We granted certiorari. 568 
U.S.-, 133 S.Ct. 831, 184 L.Ed.2d 646 (2013). 

Ill 

It is undisputed tha~ had Baby Girl not been 3/256 Cherokee, 
Biological Father would have had no right to object to her 
adoption under South Carolina law. Sec Tr. of Oral Arg. 49; 
398 S.C., at 644, n. 19, 731 S.E.2d, at 560, n. 19 ("Under 

state law, [Biological) Father's consent to the adoption would 
not have been required"). The South Carolina Supreme Court 
held, however, that Biological Father is a ''parent" under the 
ICWA and that two statutory provisions-itamely, § I 912(1) 
and § J912(d}-bar the termination of his parental rights. 
In this Court, Adoptive Couple contends that Biological 
Father is not a "parent" and that § 1912(1) and *2560 § 
1912(d) are inapplicable. We need not-and therefore do 
nol-<lecidc whether Biological Father is a ''parent" Sec § 

1903(9) (defining "parent"). 4 Rather, assuming for the sake 
of argument that he is a ''paren~" we hold that neither § 

1912(1) nor§ 1912(d) bars the termination of his parental 
rights. 

4 If Biological Father is not a "parent" under the 
ICWA, then§ 1912(!) and§ 1912(d)-whicb relate to 
proceedings involving possible termination of"'parcntal" 
nghts-an:: inapplicable. Because we conclude that these 
provisions are inapplicable for other reasons. however, 
we need not decide whether Biological Father is a 
"parent" 

A 

(II (21 Section 1912(1) addresses the involuntary 
termination of parental rights with respect to an Indian 
child. Specifically,§ 1912(1) provides that "[n)o termination 

of parental rights may be ordered in such proceeding in 
the absence of a determination, supported by evidence 
beyond a reasonable daub~ ••• that the continued custody 
of the child by the parent or Indian custodian is likely 
to result in serious emotional or physical damage to the 
child." (Emphasis added.) The South Carolina Supreme Court 
h,.l,i thAt Atlnntiv,. rn,11"\1,. r ... ;1-4 tn ao.ti .. .f:u .R. 101.,,n 1'-........ 
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731 S.E.2d, at 564 (emphasis added). That holding was error. 

Section 19 I 2(0 conditions the involuntary termination of 
parental rights on a showing regarding the merits of 
"continued custody of the child by the parent" (Emphasis 
added.) The adjective "continued" plainly refers to a 
pre-existing stale. As Justice SOTOMAYOR concedes, 
post, at 2577 - 2578 (dissenting opinion) (hereinafter the 
dissent), "continued" means "[c]arried on or kept up without 
cessation" or "[e)xtended in space without interruption or 
breach of conne[ct]1on." Compact Edition of the Oxford 
English Dictionary 909 (1981 reprint of 1971 ed.) (Compact 
OED); see also American Hentage Dictionary 288 (1981) 
(defining "continue" in the following manner: "I. To go on 
with a particular action or in a particular condition; persist. .. 
3. To remain in the same state, capacity, or place"); Webster's 
Third New International Dictionary 493 (1961) (Webster's) 
(defining "continued'' as '"stretching out in time or space 
esp. without interruption"); Aguilar v. FDIC, 63 F.3d 1059, 
1062 (C.A.l I 1995) (percuriam) (suggesting that the phrase 
.. continue an action" means "go on with ... an action" that is 
"preexisting"). The term "continued" also can mean "resumed 
after interruption." Webster's 493; see American Heritage 
Dictionary 288. The phrase "continued custody" therefore 
refers to custody that a parent already has (or at least had at 
some point in the past). As a result,§ 1912(0 does not apply in 
cases where the Indian parent never had custody of the Indian 

child. 5 

5 With a torrent of words, the dissent attempts to obscure 
the fact that its intcrpretanon simply cannot be squared 
with the statutory text A biological father's "continued 
custody" of a child cannot be assessed if the father never 
bad custody at all, and the use of a different phrase 
-""termination of parental rights" --cannot change that 
In addition. the dissent's rehance on subsection headmgs, 
pos~ at 2560 - 2561, overlooks the fact that those 
beadings were not actually enacted by Congress. See 92 
Stat 3071-3072. 

Biolog1cal Father's contrary reading of § 1912(0 is 
nonsensical. Pointing to the provision's requirement that "[n]o 
termination of parental rights may be ordered ... in the absence 
of a determination" relating to "the continued custody of 
the *2561 child by the parent," Biological Father contends 
that if a determination relating to "continued custody" is 
:-----••• ; ..... .,_ n1han. th,-no ic nn urndcvlv_" the statutorv 

--- - r--·--- -- ~ -

parent's rights, while simultaneously prohibiting termination 
of a noncustodial parent's rights. If the statute draws any 
distinction between custodial and noncustodial parents, that 
distmction surely does not provide greater protection for 

noncustodial parents. 6 

6 The dissent cntlcizes us for allegedly concludmg that 
a biological father quahfies for "substantive" statutory 
protections "only when [he] has physical or state· 
recognized legal custody.ft Posr, at 2572 - 2573, 2574 
- 257S. But the dissent undercuts its own point when it 
states that "'numerous" lCW A provisions not at issue here 
afford "meaningful" protections to biological fathers 
regardless of whether they ever had custody. Post, at 
2573 -2575, and nn. l, 2. 

(31 Our reading of§ 1912(0 comports with the statutory 
text demonstrating that the primary mischief the !CW A was 
designed to counteract was the unwarranted removal oflndian 
children from Indian families due to the cultural insensitivity 
and biases of social workers and state courts. The statutory 
text expressly highlights the primary problem that the statute 
was intended to solve: "an alarmingly high percentage of 
Indian families [ were being] broken up by the removal, often 
unwarnmted, of their children from them by nontribal public 
and private agencies." § 1901 (4) (emphasis added); see also 
§ 1902 (explaining that the ICWA establishes "minimum 
Federal standards for the removal of Indian children from 
their families" (emphasis added)); Hoi}f,eld, 490 U.S., at 
32-34, 109 S.CL 1597. And if the legislative history of 
the ICW A is thought to be relevant, it further underscores 
that the Act was primarily intended to stem the unwarnmted 
removal of Indian children from intact Indian families. 
See, e.g., H.R.Rep. No. 95-1386, p. 8 (1978) (explaining 
that, as relevant here, "[t)he purpose of [the ICWA] is to 
protect the best interests of Indian children and to promote 
the stability and security of Indian tribes and families by 
establishing minimum Federal standards for the removal of 
Indian children from their families and the placement of such 
children in foster or adoptive homes" (emphasis added)); 
id., at 9 (decrying the "wholesale separation of Indian 
childrenft from their Indian families); id., at 22 (discussing 
''the removal" of Indian children from their parents pursuant 
to §§ 1912(e) and (0). In sum, when, as here, the adoption 
of an Indian child is voluntarily and lawfully initiated by 
a non-Indian parent with sole custodial rights, the ICWA's 
nrimarv o:oal of oreventin2. the unwarranted removal of 



The dissent fails to dispute that nonbinding guidelines issued 
by the Bureau of Indian Affairs (BIA} shortly after the 
[CW A's enactment demonstrate that the BIA envisioned that 
§ I 912(f}'s standard would apply only to termination of a 
custodial parent's rights. Specifically, the BIA stated that, 

under § 1912(1}, "[a] child may not be removed simply 
because there is someone else willing to raise the child 
who is likely to do a better job"; instead, "[i)t must be 
shown that ... it is dangerous for the child to remain with 
his or her present custodians." Guidelines for State Courts; 
Indian Child Custody Proceedings, 44 Fed.Reg. 67593 
(1979) (emphasis added) (hereinafter Guidelines). Indeed, the 
Guidelines recognized that § 19 I 2( I} applies only when there 
is pre-existing custody to evaluate. *2562 See ibid. ("[T]he 
issue on which quahfied expert testimony is required is the 
question of whetherornot serious damage to the child is hkely 
to occur if the child is not removed"). 

Under our reading of§ 1912(1}, Biological Father should not 
have been able to invoke§ 1912(1} in this case, because he 
had never had legal or physical custody of Baby Girl as of 
the time ofthe adoption proceedings. As an initial matter, it is 
undisputed that Biological Father never had physical custody 

of Baby Girl. And as a matter of both South Carolina and 
Oklahoma Jaw, Biological Father never had legal custody 
either. See S.C.Code Ann.§ 63-17-20(B) (2010) ("Unless 
the court orders otherwise, the custody of an illegitimate 
child is solely in the natural mother unless the mother has 
relinquished her rights to the child''); Okla. Stat., Tit. I 0, § 
7800 (West Cum.Supp. 2013) ("Except as otherwise provided 
by Jaw, the mother of a child born out of wedlock has 
custody of the child until determined otherwise by a court of 

competent jurisdiction"}. 7 

7 In an effort to rebut our supposed conclusion that 
"Congress could not possibly have intended" to require 
Jcgal tcnnination of Biological Father's rights with 
respect to Baby Girl. the dissent asserts that a mmonty 
of States afford (or used to afford) protection to similarly 
situated biological fathers. Sec post. at 2580 - 2581, 
and n. 12 (emphasis added). This is entirely beside the 
point. because we merely conclude that. based on the 
statute's text and structure, Congress did not extend 

the heightened protections of§ 1912(d) and§ 1912(!) 

to all biological fathers. The fact that state Jaws may 
orovidc certain orotcctions to bioloizical fathers who 

In sum. the South Carolina Supreme Court erred in finding 
that § 1912(1} barred termination of Biological Father's 
parental rights. 

B 

(4( (SJ Section 1912(d)providesthat"[a)nyparty"seeking 
to terminate parental rights to an Indian cluld under state law 
"shall satisfy the court that active efforts have been made 
to provide remedial services and rehabilitative programs 
designed to prevent the breakup of the lndianfamily and that 
these efforts have proved unsuccessful." (Emphasis added.) 
The South Carolina Supreme Court found that Biological 
Father's parental rights could not be terminated because 
Adoptive Couple had not demonstrated that Biological Father 
had been provided remedial services in accordance with § 
1912(d). 398 S.C., at 647-648, 731 S.E.2d, at 562. We 
disagree. 

Consistent with the statutory text, we hold that § 1912(d) 
applies only in cases where an Indian family's "breakup" 
would be precipitated by the termination of the parent's 
rights. The term "breakup" refers in this context to 
"[t]he discontinuance of a relationship," American Heritage 
Dictionary 235 (3d ed. 1992), or "an ending as an effective 
entity," Webster's 273 (defining "breakup" as "a disruption 

or dissolution into component parts: an ending as an effective 
entity"}. See also Compact OED 1076 (defining "break­
up" as, inter alia. a ~'disruption, separation into parts, 
disintegration''). But when an Indian parent abandons an 
Indian child prior to birth and that child has never been 
in the Indian parent's legal or physical custody, there 

is no "relationship" that would be "discontinu[ed]"-and 
no "effective entity" that would be "end[ed)"-by the 
termination of the Indian parent's rights. In such a situation, 
the "breakup of the Indian family" has long since occurred, 
and§ 1912(d) is inapplicable. 

*2563 Our interpretation of § 1912(d) is, like our 
interpretation of § 1912(1}, consistent with the explicit 
congressional purpose of providing certain "standards for 
the removal of Indian children from their families." § I 902 
(emphasis added); see also, e g., § 1901(4); Holyfield. 490 
U.S., at 32-34, 109 S.Ct. 1597. In addition, the BIA's 
Guidelines confirm that remedial services under § l 912(d) 
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Our interpretation of § I 912(d) is also confirmed by the 
provision's placement next to§ 1912(e) and§ 1912(!), both 

ofwh1ch condition the outcome of proceedings on the merits 

of an Indian child's "continued custody" with his parent That 

these three provisions appear adjacent to each other strongly 

suggests that the phrase "breakup of the Indian family" 

should be read in harmony with the "continued custody" 

requirement. See United Sav. Assn. of Tex. v. Timbers of 
Inwood Forest Associates, Ltd., 484 U.S. 365, 371, 108 

S.Ct. 626, 98 L.Ed.2d 740 (1988) (explaining that statutory 

construction "is a holistic endeavor" and that "[a] provision 

that may seem ambiguous in isolation is often clanfied by 

the remainder of the statutory scheme''). None of these three 

provisions creates parental rights for unwed fathers where 

no such nghts would otherwise exist. Instead, Indian parents 
who are already part of an "Indian family" are provided with 

access to '"remedial services and rehabilitative programs"' 
under§ l 912(d) so that their "custody" might be "continued" 

in a way that avoids foster-care placement under§ 1912(e) 

or termination of parental rights under§ 1912(!). In other 

words, the provision of''remedial services and rehabilitauve 
programs" under§ l 912(d) supports the "continued custody" 

that is protected by § l 9 l 2(e) and § 1912(!). 8 

8 The dtssen1 clauns that our reasonmg "'necessanly 
extends to all Indian parents who have never bad cwtody 
of their children," even if those parents have visitation 
rights. Past. at 2572 - 2573, 2578 - 2579. As an 1n1tial 
matter. the dissent's concern about the effect of our 
declSlon on individuals with visitation nghts will be 
implicated. at most, in a relatively small class of cases. 
For example, our interpretation of§ 1912(d) would 
implicate the d1ssent's concern only in the case of a parent 
who abandoned his nr her clu.ld prior to birth and never 
bad physical or legal custody. but d,d have some sort of 
visitation nghts. Moreover, in cases where this concern 
is implicated. such parents might receive .. comparable" 
protections under state law. See post, at 2579 - 2580. 
And in any event, it 1s the dis:sent's interpretation 
that would have far.reaching consequences: Under the 
d1ssent's reading, any biological parent-<ven a sperm 
donor-would enjoy the heightened protections of § 
I 912(d) and§ 1912(!), even ifbe abandoned the mother 
and the child immediately after conception. Post, at 
2579, D. 8. 

."' ............... ....._ ......... -............ - --- -- ----- -- -----
however, be unusual to apply § 1912(d) in the context of 

an Indian parent who abandoned a child prior to birth and 

who never had custody of the child. The decision below 

illustrates this point The South Carolma Supreme Court held 

that § 1912(d) mandated measures such as "attempung to 

stimulate [Biological] Fathers desire to be a parent." 398 

S.C., at 647, 731 S.E.2d, al 562. But if prospective adoptive 

parents were required to engage in the bizarre undertaking of 
"stimulat[ing]" a biological fathers "deSire to be a parent," 

it would surely dissuade some of them from seeking to 

*2564 adopt Indian children. 9 And this would, in tum, 
unnecessarily place vulnerable Indian children at a unique 

disadvantage in findmg a permanent and loving home, even 

in cases where neither an Indian parent nor the relevant tribe 

objects to the adoption. IO 

9 

10 

B1ological Father and the Sohcuor General argue that a 
tribe or state agency cauld provide the requisite remedial 
services uoder § 1912(d). Bnef for Respondent Buth 
Father 43; Bneffor United States as Am,cw Cunae 22. 
Bui what if they don~? And if they don't, would the 
adopuve parents have to undertake the task? 

The dissent repeatedly mischaracterizes our op1mon. 
As our detailed discussion of the terms of the JCW A 
makes clear, our decision is not based on a .. [p]ohcy 
disagreement with Congress' judgment" Post, at 2572 -
2573, see also post, at 2575 - 2576, 2583. 

In sum, the South Carolina Supreme Court erred in finding 

that § 1912(d) barred termination of Biological Fathers 

parental nghts. 

IV 

[ 6 [ In the decision below, the South Carolina Supreme Court 

suggested that ifit had terminated Biological Fathers rights, 

then § l 915(a)'s preferences for the adopuve placement of an 

Indian child would have been applicable. 398 S.C., at 655-

657, 731 S.E.2d, at 566-567. In so doing, however, the court 

failed to recognize a critical hmitation on the scope of § 

1915(a). 

Section 1915(a) provides that "[i]n any adoptive placement 

of an Indian child under State law, a preference shall be 
uiven. in the absence of 2ood. cause lo the contrarv. to a 



Indian families." Contrary to the South Carolina Supreme 

Court's suggestion,§ l 915(a)'s preferences are inapplicable in 

cases where no alternative party has formally sought to adopt 
the child. This is because there simply is no "preference" to 

apply if no alternative party that is eligible to be preferred 

under§ I915(a) has come forward. 

In this case, Adoptive Couple was the only party that sought 

to adopt Baby Girl in the Family Court or the South Carolina 

Supreme Court. See Brief for Petitioners 19, 55; Brief for 

Respondent Birth Father 48; Reply Brief for Petitioners 13. 
Biological Father is not covered by § I915(a) because he 

did not seek to adopt Baby Girl; instead, he argued that 

his parental rights should not be terminated in the first 

place. 11 Moreover, Baby Girl's paternal grandparents never 

sough! custody of Baby Girl. See Brief for Petitioners 55; 
Reply Brief for Petitioners 13; 398 S.C., at 699, 731 S.E.2d, 

at 590 (Kittredge, J., dissenting) (noting that the ''paternal 

grandparents are not parties to this action"). Nor did other 

members of the Cherokee Nation or "other Indian families" 

seek to adopt Baby Girl, even though the Cherokee Nation 
had notice of-and intervened in-the adoption proceedings. 

See Brief *2565 for Respondent Cherokee Nation 21-22; 

Reply Brief for Petitioners 13-14. 12 

11 

12 

Section 1915(c) also provides that. in the case of an 
adoptive placement under§ 191 S(a), "if the Indian child's 
tribe shall establish a different order of preference by 
rcsolutio""9 the agency or coun effecting the placement 
shall follow such order so long as the placement is the 
least rcstrichvc setting appropriate to the pamcular needs 
of the chdd, as proV1ded in[§ l91S(b) ]." Although we 
need not decide the issue here. 1t may be the case that an 
Indian child's tnbc could alter§ 191S's preferences in a 
way that includes a b1ological father whose rights were 
terminated, but v.iio has now reformed. See§ 19 IS(c). If 
a tn'be were to take such an approach. however, the coun 
would still have the power to detcnninc whether "good 

cause" exists to disregard the tn'be's order of preference. 
See§§ 191S(a),(c);/nreAdoprionofT.R.M, 52SN.E.2d 
298,313 (lnd.1988). 

To be sure, an employee of the Cherokee Nation testified 
that the Cherokee Nation certtfies families to be adoptive 
parents and that there are approximately l 00 such 
families "that are ready to take children that want to 
be adopted." Record 446. However, this testimony was 
nnlv• n .. .,-1.,.._,.,....,._ --~ ..... ti..• ,....,._t._ 1J._..:..,._1,. 

such a family formally sought such adoption in the South 
Carolina couns. Sec Reply Brief for Petitioners 13-14i 
see also Bnef for Respondent Cherokee Nation 21-22. 
••• 

The Indian Child Welfare Act was enacted to help preserve 

the cultural identity and heritage of Indian tribes, but under 
the State Supreme Court's reading, the Act would put certain 

vulnerable children at a great disadvantage solely because 

an ancestor~ven a remote one--was an Indian. As the 
State Supreme Court read§§ I9I2(d) and (f), a biological 

Indian father could abandon his child in utera and refuse 

any support for the birth mother-perhaps contributing to 

the mother's decision to put the child up for adoption-and 
then could play his ICW A tnunp card at the eleventh hour to 

override the mother's decision and the child's best interests. If 

this were possible, many prospective adoptive parents would 

surely pause before adopting any child who might possibly 

qualify as an Indian under the ICW A. Such an interpretation 
would raise equal protection concerns, but the plain text of 

§§ 1912(1) and (d) makes clear that neither provision applies 

in the present context Nor do§ 1915(a)'s rebuttable adoption 

preferences apply when no alternative party has formally 

sought 10 adopt the child. We therefore reverse the judgment 
of the South Carolina Supreme Court and remand the case for 

further proceedings not inconsistent with this opinion. 

It is so ordered. 

Justice THOMAS, concurring. 

I join the Courfs opinion in full but write separately to explain 

why constitutional avoidance compels this outcome. Each 

party in this case has put forward a plausible interpretation of 

the relevant sections of the Indian Child Welfare Act (!CW A). 
However, the interpretations offered by respondent Birth 

Father and the United States raise significant constitutional 

problems as applied to this case. Because the Court's decision 
avoids those problems, I concur in its interpretation. 

This case arises out of a contested state-court adoption 

proceeding. Adoption proceedings are adjudicated in stale 

family courts across the country every day, and "domestic 
relations" is "an area that has long been re~arded as a virtually 



parent ana cnua.. oe1ongs w we u1w:t u1 uu;; o,urn;;;;:, cu,~ uv .. LU 

the laws of the United States." In re Burrus, 136 U.S. 586, 
593-594, 10 S.CL 850, 34 L.Ed. 500 (1890). Nevertheless, 
when Adoptive Couple filed a petition in South Carolina 
Family Court to finalize their adoption of Baby Girl, Birth 
Father, who had relinquished his parental rights via a text 
message to Birth Mother, claimed a federal right under the 
ICWA to block the adoption and to obtain custody. 

The ICWA establishes "federal standards that govern state­
court child custody proceedings involving Indian children." 
Ante, at 2557. The ICWA defines "Indian child" as "any 
unmarried person who is under age eighteen and is either (a) 
a *2566 member of an Indian tribe or (b) is eligible for 
membership in an Indian tnbe and is the b1ological child ofa 
member of an Indian tribe." 25 U.S.C. § 1903(4). As relevant, 
the ICW A defines "child custody proceeding," § 1903(1 ), to 
include "adoptive placement," which means "the permanent 
placement of an Indian child for adoption, including any 
action resulting in a final decree of adoption," § 1903(1 )(iv). 
and "termination of parental rights." which means "any action 
resulting in the termination of the parent-child relationship." 
§ 1903(1Xii). 

The ICW A restricts a state court's ability to terminate the 
parental rights of an Indian parent in two relevant ways. 
Section 1912(1) prohibits a state court from involuntarily 
terminating parental rights "in the absence ofa determination, 
supported by evidence beyond a reasonable doubt, including 
testimony of qualified expert witnesses, that the continued 
custody of the child by the parent or Indian custodian is 
likely to result in serious emotional or physical damage 
to the child." Section 1912(d) prohibits a state court from 
terminating parental rights until the court is satisfied "that 
active efforts have been made to provide remedial services 
and rehabilitative programs designed to prevent the breakup 
of the Indian family and that these efforts have proved 
unsuccessful." A third provision creates specific placement 
preferences for the adoption of Indian children, which favor 
placement with Indians over other adoptive families. § 
1915(a). Operating together, these requirements often lead to 
different outcomes than would result under state law. That 
is precisely what happened here. See ante, at 2559 ("It is 
undisputed that, had Baby Girl not been 3/256 Cherokee, 
Biological Father would have had no right to object to her 
adoption under South Carolina law"). 

........... - •-c,----- - ----# ------ -
failed to recognize the essential tribal relations of Indian 
people and the cultural and social standards prevailing in 
Indian commumties and families," ibid. However, Congress 
may regulate areas of traditional stale concern only if the 
Consbtution grants it such power. Adrnt. 10 (''The powers 
not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States 
respectively, or to the people''}. The threshold question, then, 
is whether the Constitution grants Congress power to override 
state custody law whenever an Indian is involved. 

II 

The ICW A asserts that the Indian Commerce Clause, Art. 
I. § 8, cl. 3, and "other constitutional authority" provides 
Congress with "plenary power over Indian affairs."§ 190 I (I). 
The reference to "other constitutional authority,, is not 
illuminating, and I am aware of no other enumerated power 
that could even arguably support Congress' intrusion into this 
area of traditional state authority. See Fletcher, The Supreme 
Court and Federal Indian Pabey, 85 Neb. LRev. 121, 137 
(2006) ("As a matter of federal constitutional law, the 
Indian Commerce Clause grants Congress the only explicit 
constitutional authority to deal with Indian tribes"); Natelson, 
The Original Understanding of the Indian Commerce Clause, 
85 Denver U.LRev. 201,210 (2007) (hereinafter Natelson) 
(evaluating, and rejecting, other potential sources of authority 
supporting congressional power over Indians). The assertion 
of plena,y authority must, therefore, stand or fall on Congress' 
power under the Indian Commerce Clause. Al though this 
Court has said that the "central function of *256 7 the Indian 
Commerce Cause is to provide Congress with plenary power 
to legislate in the field of Indian affairs,'' Collon Petroleum 

Corp. v. New Mexico, 490 U.S. 163, 192, 109 S.CL 1698, 
104 LEd.2d 209 (1989), neither the text nor the original 
understanding of the Clause supports Congress' claim to such 
"plenary" power. 

A 

The Indian Commerce Cause gives Congress authority "[l]o 
regulate Commerce •.• with the Indian tribes." Art. I, § 8, cl. 
3 ( emphasis added). "At the time the original Constitution 
H ..... -•a;;....1 •..,--...,.., rnncictM nr C.Pllino huvino_ and 



L.Ed.2d 626 (1995)(TIJOMAS, J., concurring). See also IS. 

Johnson, A Dictionary of the English Language 361 (4th rev. 

ed. 1773) (reprint 1978) (defining commen:e as "lnten:ourse; 
exchange ofonc thing for another; inten:hangc of any thing; 

trade; traffick"). "[W]hen Federalists and Anti-Federalists 
discussed the Commcn:e Clause during the ratification 

period, they often used trade (in its selling/bartering sense) 

and commen:e inten:hangeably." Lopez, supra, at 586, 115 

S.Ct 1624 (TIIOMAS, J., concurring). The term "commerce" 

did not include economic activity such as "manufactwing 
and agriculture," ibid., let alone noneconomic activity such as 
adoption of children. 

Furthennore, the tenn "commerce with Indian tnbcs" was 
invariably used during the time of the founding to mean 

" 'trade with Indians.' " See, e g., Natelson, 2 I 5-216, and 

n. 97 (citing 18th-century sources); Report of Committee 

on Indian Affairs (Feb. 20, 1787), in 32 Journals of 

the Continental Congress 1774-1789, pp. 66, 68 (R. Hill 
ed. 1936) (hereinafter J. Cont'! Cong.) (using the phrase 

"commerce with the Indians" to mean trade with the Indians). 

And regulation oflndian commen:e generally referred to legal 

structures governing "the conduct of the men:hants engaged 
in the Indian trade, the nature of the goods they sold, the prices 

charged, and similar matters." Natelson 216, and n. 99. 

The Indian Commen:e Clause contains an additional textual 
limitation relevant to this case: Congress is given the 
power to regulate Commen:e ''with the Indian tribes." 
The Cause does not give Congress the power to regulate 

commen:e with all Indian persons any more than the 

Foreign Commerce Clause gives Congress the power to 

regulate commen:c with all foreign nationals traveling within 

the United States. A straightforward reading of the text, 

thus, confirms that Congress may only regulate commen:ial 

interactions-"commerce"-taking place with established 

Indian communitics-''tribes." That power is far from 
"plenary." 

B 

Congress' assertion of "plenary power'' over Indian affairs 

is also inconsistent with the history of the Indian Commerce 

Cause. At the time of the founding, the Clause was 

understood to reserve to the States general police powers with 

who had not been incorporated into the body-politic of any 
State. 

Before the Revolution, most Colonies adopted their own 

regulations governing Indian trade. Sec Natelson 219, and n. 

121 (citing colonial laws). Such regulations were necessary 

because colonial traders all too often abused their Indian 

trading partners, through fraud, exorbitant *2568 prices, 
extortion, and physical invasion of Indian territory, among 

other things. See I F. Prucha, The Great Father I &-20 (1984) 

(hereinafter Prucha); Natelson 220, and n. 122. These abuses 

sometimes provoked violent Indian retaliation. See Prucha 

20. To mitigate these conflicts, most Colonies extensively 

regulated traders engaged in commen:e with Indian tn"bes. 

See e g., Ordinance to Regulate Indian Affairs, Statutes of 

South Carolina (Aug. 31, I 751 ), in 16 Early American Indian 
Documents: Treaties and Laws, 1607-1789, pp. 331-334 (A. 

Vaughan and D. Rosen eds. I 998). 1 Over time, commen:ial 

regulation at the colonial level proved largely ineffective, in 

part because "[!]here was no uniformity among the colonies, 
no two sets oflike regulations." Prucha 21. 

South Carolina. for example, required traden to be 
licensed, to be of good moral character, and to post a 
bond. Ordinance to Regulate Indian Affain, in 16 Early 
Amencan Indian Documents, at 331-334. A potential 
applicant's name was posted publicly before issuing the 
license, so anyone with objectians had an opportunity 
to raise them. Id, at 332. Restrictions were placed 
on employmg agents, 1d, at 333-334, and names of 
potential agents had to be disclosed. Id, at 333. Traden 
who violated these rules were subject to substantial 
penalties. Id, at 331,334. 

Recognizing the need for uniform regulation of trade with 

the Indians, Benjamin Franklin proposed his own "articles 

of confederation" to the Continental Congress on July 21, 

1775, which reflected his view that central control over Indian 

affairs should predominate over local control. 2 J. Confl 

Cong. 195-199 (W. Ford ed. 1905). Franklin's proposal was 
not enacted, but in November 1775, Congress empowered 

a committee to draft regulations for the Indian trade. 3 id., 

at 364, 366. On July I 2, 1776, the committee submitted a 
draft of the Articles of Confederation to Congress, which 
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the Indians outside state boundaries, once those boundaries 
had been established. Id., at 549. This version also gave 
Congress "the sole and exclusive Right and Power of .•. 
Regulating the Trade, and managing all Affairs with the 
Indians." Id. at 550. 

On August 20, 1776, the Committee of the Whole presented to 
Congress a revised draft, which provided Congress with "the 
sole and exclusive right and power of ... regulating the trade, 
and managing all affairs with the Indians." Id., at 672, 681-
682. Some delegates feared that the Articles gave Congress 
excessive power to interfere with States' jurisdiction over 
affairs with Indians residmg within state boundaries. After 
further deliberation, the final result was a clause that included 
a broad grant of congressional authority with two significant 
exceptions: "The United States in Congress assembled shall 
also have the sole and exclusive right and power of ... 
regulating the trade and managing all affairs with the Indians, 
not members of any of the States, provided that the legislallve 
right of any State within its own limits be not infringed or 
violated." Articles of Confederation, Art. IX, cl. 4 As a 
result, Congress retained exclusive jurisdiction over Indian 
affairs outside the borders of the States; the States retained 

exclusive jurisdiction over relations with Member-Indians; 2 

and Congress and *2569 the States "exercise[d] concurrent 
jurisdiction over transactions with tribal Indians within state 
boundaries, but congressional decisions would have to be in 
compliance with local law." Natelson 230. The drafting of 
the Articles of Confederation reveals the delegates' concern 
with protecting the power of the States to regulate Indian 
persons who were politically incorporated into the States. 
This concern for state power reemerged during the drafting 
of the ConsUtution. 

2 Although Indians were generally considered .. members" 
of a State if they paid taxes or were citizens, see Natelson 
230, the predse defm1tion of the term was "'not yet 
settled" at the time of the founding and was ... questrnn 
of frequent perplexity and contention in the federal 
councils," The Federalist No. 42, p. 265 (C. Rossiter ed. 
1961) (J. Madison). 

2 

The drafting history of the ConsUtutional Convention also 

.... .,.., ...... ------------- -- - -----~---~-. 
by the Convention." 2 Records of the Federal Convention of 
1787, p. 106 (M. Farrand rev. 1966) (J. Madison). During 
the Committee's deliberations, John Rutledge, the chairman, 
suggested incorporating an Indian affairs power into the 
Constitution. Id., at 137, n. 6, 143. The first draft reported 
back to the convention, however, provided Congress with 
authonty "[t]o regulaie commerce with foreign nations, and 
among the several States," id, at 181 (Madison) (Aug. 
6, 1787), but did not include any specific Indian affairs 
clause. On August 18, James Madison proposed that the 
Federal Government be granted several additional powers, 
including the power "[t]o regulate affairs with the Indians 
as well within as without the limits of the U. States." 
Id., at 324 (J. Madison) (emphasis added). On August 22, 
Rutledge delivered the Committee of Detail's second report, 
which modified Madison's proposed clause. The Committee 
proposed to add to Congress' power "[t]o regulate commerce 
with foreign nations, and among the several States" the 
words, "and with Indians, within the Limits of any State, 
not subject to the laws thereof." Id, at 366-367 (Journal). 
The Committee's version, which echoed the Articles of 
Confederation, was far narrower than Madison's proposal. On 

August 3 I, the revised draft was submitted to a Committee 
of Eleven for further action. Id., at 473 (Journal), 481 
(J. Madison). That Committee recommended adding to the 
Commerce Clause the phrase, "and with the Indian tribes," 
id., at 493, which the Convention ultimately adopted. 

It is, thus, clear that the Framers of the Constitution were alert 
to the difference between the power to regulate trade with 
the Indians and the power to regulate all Indian affairs. By 
limiting Congress' power to the former, the Framers declined 
to grant Congress the same broad powers over Indian affairs 
conferred by the Articles of Confederation. See Prakash, 
Against Tribal Fungibility, 89 Cornell LRev. 1069, 1090 
(2004). 

During the ratificallon debates, opposition to the Indian 
Commerce Clause was nearly nonexistent. See Natelson 248 
(noting that Robert Yates, a New York Anti-Federalist was 
"almost the only writer who objected to any part [of] of 
the Commerce Claus(}-3 clear indication that its scope was 
understood to be fairly narrow" (footnote omitted)). Given the 
Anti-Federalists' vehement opposition to the Constitution's 
other grants of power to the Federal Government, this silence 
is revealing The ratifiers almost certainly understood the 



oeyona s1ate ooraers. Ana tn1s feature ot the Constitution was 
welcomed by Federalists and Anti-Federalists alike due to 

the considerable interest in expanding trade with such Indian 
tribes. Sec, e.g., The Federalist No. 42, at 265 (J. Madison) 

*2570 (praising the Constitution for removing the obstacles 

that had existed under the Articles of Confederation to 
federal control over "trade with Indians" (emphasis added)); 

3 J. Ellio~ The Debates in the Several State Conventions 
on the Adoption of the Federal Constitution 580 (2d ed. 

1863) (Adam Stephens, at the Virginia ratifying convention, 

Juno 23, 178 8, descnbing the Indian tnbes residing near 
the Mississippi and ''tho variety of articles which might 

be obtained to advantage by trading with these people"); 

The Federalist No. 24, at 158 (A. Hamilton) (arguing that 

frontier garrisons would "be keys to the trade with tho 

Indian nations''); Brutus, (Letter) X, N.Y. J., Jan. 24, 1788, 

in 15 Tho Documentary History of tho Ratification of the 
Constitution 462,465 (J. Kaminski & G. Saladino eds. 2012) 

(conceding that there must be a standing army for same 

purposes, including "trade with Indians"). There is little 

evidence that the ratifiers of the Constitution understood 

the Indian Commerce Clause ta confer anything resembling 

plenary power aver Indian affairs. See Natelson 247-250. 

Ill 

In light of the original understanding of the Indian Commerce 

Clause, tho constitutional problems that would be created 

by application of the ICWA here are evident. Firs~ the 

statute deals with "child custody proceedings," § 1903(1), 

not "commerce." It was enacted in response to concerns that 
"an alarmingly high percentage of Indian families [were] 

broken up by the removal, often unwarranted, of their 

children from them by nontribal public and private agencies." 

§ 1901(4). The perceived problem was that many Indian 

children were "placed in non-Indian foster and adoptive 

homes and institutions." Ibid This problem, however, had 

nothing ta do with commerce. 

Second, the portions of the !CW A at issue here do no! 

regulate Indian tribes as tribes. Sections 19!2(d) and (I), and 

§ 1915(a) apply ta all child custody proceedings involving an 
Indian child, regardless ofwhetheran Indian tribe is involved. 

This case thus does not directly implicate Congress' power 

to "legislate in respect ta Indian tribes." United States v. 
1-- C:AI tit" 1n'I '"'VI,,..,.'""'••'""".,,.,,."'-•-••--

no jurisdiction over her. Cf. Mississippi Band of Choctaw 
Indians v. Holyfield, 490 U.S. 30, 53-54, 109 s.a. 1597, 

I 04 L.Ed2d 29 (1989) (holding that the Indian Tribe had 

exclusive jurisdiction over child custody proceedings, even 
though the children were barn off the reservation, because 

the children were "domiciled"' an the reservation for purposes 

of the !CW A). Although Birth Father is a registered merobcr 

of The Cherokee Nation, he did not live on a reservation 

either. He was, thus, subject ta the laws of the State in which 

ho resided (Oklahoma) and of the State where his daughter 

resided during the custody proceedings (South Carolina). 

Nothing in tho Indian Commerce Clause permits Congress ta 

enact special laws applicable to Birth Father merely because 

of his status as an Indian. 3 

3 Petitioners and the guardian ad litern contend that 
applying the !CWA to child custody proceedings on 
the basis of race implicates equal protection concerns, 
See Brief for Petttionm 45 (arguing that the statute 
would be unconstitutional .. if unwed fathm with no 
preexisting substantive parental rights receive a statutory 
preference based solely on the Indian child's race"); Brief 
for Respondent Guardian Ad Litem 48-49 (same). I need 
not address this argument because I am satisfied that 
Congress lacks authority to regulate the child custody 
proceedings in this case. 

*2571 Because adoption proceedings hko this one involve 

neither "'commerce" nor "'Indian tribes," there is simply no 
constitutional basis for Congress' assertion of authority over 
such proceedings. Also, the notion that Congress can direct 

state courts to apply different rules of evidence and procedure 

merely because a person of Indian descent is involved 
raises absurd possibilities. Such plenary power would allow 

Congress to dictate specific rules of criminal procedure for 

state-court prosecutions against Indian defendants. Likewise, 

it would allow Congress to substitute federal law for state law 

when contract disputes involve Indians. But the Constitution 

does not grant Congress power to override state law whenever 

that law happens to be applied to Indians. Accordingly, 

application of the ICWA to these child custody proceedings 

would be unconstitutional. 

••• 

Because the Court's plausible inteipretation of the relevant 
sections of the !CW A avoids these constitutional problems, 



1 join the Court's opinion with three observations. First, the 
statute does not directly explain bow to treat an absentee 
Indian father who had next-to-no involvement with his 
cluld in the first few months of her life. That category of 
fathers may include some who would prove highly unsuitable 
parents, some who would be suitable, and a range of others 
in between. Most of those who fall within that category seem 
to fall outside the scope of the language of 25 U.S.C. §§ 
I912(d) and (f). Thus, while 1 agree that the better reading 
of the statute is, as the majority concludes, to exclude most 
of those fathers, ante, at 2569, 2571, 1 also understand the 
risk that, from a policy perspective, the Court's interpretation 
could prove to exclude too many. See post, at 2578, 2583 -
2584 (SOTOMAYOR, J., dissenting). 

Second, we should decide here no more than is necessary. 
Thus, this case does not involve a father with visitation 
rights or a father who has paid "all of his child support 
obligations."Seepost, at 2578. Neither does it involve special 
circumstances such as a father who was deceived about the 
existence of the child or a father who was prevented from 
supporting his child. See post, at 2578-2579 n. 8. The Court 
need not, and in my view does not, now decide whether or 
how§§ 19I2(d) and (f) apply where those circumstances are 
present 

Third, other statutory provisions not now before us may 
nonetheless prove relevant in cases of this kind. Section 
I 9 I 5(a) grants an adoptive "preference" to "(I) a member 
of the child's extended family; (2) other members of the 
Indian child's tribe; or (3) other Indian families .... in the 
absence of good cause to the contrary." Further,§ I915(c) 
allows the "Indian child's tribe" to "establish a different order 
of preference by resolution." Could these provisions allow 
an absentee father to reenter the special statutory order of 
preference with support from the tribe, and subject to a court's 
consideration of"good cause?" 1 raise, but do not here try to 
answer, the question. 

Justice SCALIA, dissenting. 
(join Justice SOTOMA YO R's dissent except as to one detail. 
1 reject the conclusion that the Court draws from the words 
"continued custody" in 25 U.S. C § 1912(1) not because 
"literalness may strangle meaning," see post, at 2577, but 
..._ .. ,,.,. •h- ici nn rPJ11:nn tha.t "c:nntinued" must refer to 

custody is not "likely to result in serious emotional or physical 
damage to the child," but that continued custody is not hkely 
to do so. See Webster's New International Dictionary 577 (2d 
ed. 1950) (defining "continued" as "[p ]retracted in time or 
space, esp. without interruption; constant"). For the reasons 
set forth in Justice SOTOMA YOR's dissent, that COMotation 
is much more in accord with the rest of the statute. 

While 1 am at it, 1 will add one thought. The Court's opinion, 
it seems to me, needlessly demeans the rights of parenthood. 
It has been the constant practice of the common law to respect 
the entitlement of those who bnng a child into the world 
to raise that cluld. We do not inquire whether leaving a 
child with his parents is "m the best interest of the child." lt 
sometimes is not; he would be better off raised by someone 
else. But parents have their rights, no less than children do. 
This father wants to raise lus daughter, and the statute amply 
protects bis right to do so. There is no reason in law or pohcy 
to dilute that protection. 

Jusuce SOTOMAYOR, wtth whom Justice GINSBURG and 
Justice KAGAN join, and with whom Justice SCALIA joins 
in part, dissenting. 
A casual reader of the Court's opinion could be forgiven 
for thinking this an easy case, one in which the text of the 
applicable statute clearly points the way to the only sensible 
result. In truth, however, the path from the text of the Indian 
Child Welfare Act of 1978 (!CW A) to the result the Court 
reaches is anything but clear, and its result anything but right. 

The reader's first clue that the majority's supposedly 
straightforward reasoning is flawed is that not all Members 
who adopt its interpretation believe it is compelled by the text 
of the statute, see ante, at 2565 (THOMAS, J., concurring); 
nor are they all willing to accept the consequences it 
will necessarily have beyond the specific factual scenario 
confronted here, see ante, at 2571 (BREYER, J., concurring). 
The second clue is that the majority begins its analysis by 
plucking out of context a single phrase from the last clause of 
the last subsection of the relevant provision, and then builds 
its entire argument upon 1t. That is not how we ordinarily read 
statutes. The third clue is that the majority openly professes 
its aversion to Congress' explicitly stated purpose in enacting 
the statute. The majority expresses concern that reading the 
Act to mean what it says will make it more difficult to 



of Indian families [from being] broken up" by, among other 
things, a trend of"plac[ing] [Indian children] in non-Indian •.• 
adoptive homes." 25 U.S.C. § 1901(4). Policy disagreement 
with Congress' judgment is not a valid reason for this Court to 
distort the provisions of the AcL Unlike the majority, I cannot 
adopt a reading of JCWA that is contrary to both its text and 
its stated purpose. I respectfully dissenL 

I 

Beginning ,ts reading with the last clause of § 1912(1), 
the majority concludes that a single phrase appearing there 
-"continued custody" -means that the entirety of the 
subsection is inapplicable to any paren~ however committed, 
who has not previously had physical or legal custody of his 
child. Working back to fron~ the majority then concludes that 
§ 1912(d), tainted by its association with§ 1912(1), is also 
inapplicable; in the majority's view, a family bond that does 
not take custodial form is not a family bond worth preserving 
*2573 from "breakup." Because there are apparently no 

limits on the contaminating power of this single phrase, the 
majority does not slop there. Under its reading, § I 903(9), 
which makes biological fathers "parent[s]" under this federal 
statute (and where, again, the phrase "continued custody" 
does not appear), has substantive force only when a birth 
father has physical or stale-recognized legal custody of his 
daughter. 

When it excludes noncustodial biological fathers from the 
Act's substantive protections, this textually backward reading 
misapprehends !CW A's structure and scope. Moreover, 
notwithstanding the majority's focus on the perceived parental 
shortcomings of Birth Father, its reasoning necessarily 
extends to all Indian parents who have never had custody 
of their children, no matter how fully those parents have 
embraced the financial and emotional responsibilities of 
parenting. The majority thereby transforms a statute that 
was intended to provide uniform federal standards for child 
custody proceedings involving Indian children and their 
biological parents into an illogical piecemeal scheme. 

A 

Beller 10 start al the beginning and consider the operation 

the remainder of the statutory scheme' " ( quoting United Sav. 
Assn. of Tex. v. nmbers of Inwood Forest Associates, Ltd, 
484 U.S. 365,371, 108 S.Ct. 626, 98 L.Ed.2d 740 (1988))). 

ICWA commences with express findings. Congress 
recognized that "there is no resource that is more vital to the 
continued existence and integrity of Indian tribes than their 
children,"25 U.S.C. § 1901(3), and it found that this resource 
was threatened. State authorities insufficiently sensitive to 
"the essential tribal relations of Indian people and the cultural 
and social standards prevailing in Indian communities and 
families" were breaking up Indian families and moving 
Indian children 10 non-Indian homes and institutions. Sec 
§§ 1901(4)-(5). As § 1901(4) makes clear, and as this 
Court recognized in Mississippi Band of Choctaw Indians 
v. Holyfield, 490 U.S. 30, 33, 109 S.Ct. 1597, 104 L.Ed.2d 
29 (1989), adoptive placements of Indian children with 
non-Indian families contnbuled significantly to the overall 
problem. Sec § 1901(4) (finding that "an alarmingly high 
percentage of [Indian] children arc placed in non-Indian ... 
adoptive homes''). 

Consistent with these findings, Congress declared its purpose 
"to protect the best interests oflndian children and to promote 
the stability and security of Indian tnbes and families by the 
establishment of minimum Federal standards" applicable to 
child custody proceedings involving Indian children.§ 1902. 
Section I 903 then goes on to establish the reach of these 
protections through its definitional provisions. For present 
purposes, two of these definitions are crucial to understanding 
the statute's full scope. 

Firs~ !CW A defines the term "parent" broadly to mean "any 
biological parent ..• of an Indian child or any Indian person 
who has lawfully adopted an Indian child." § 1903(9). It is 
undisputed that Baby Girl is an "Indian child" within the 
meaning of the statute, sec§ 1903(4); ante, at 2557, n. J, and 
Birth Father consequently qualifies as a "parent" under the 
AcL The statutory definition of parent "does not include the 
unwed father where paternity has not been acknowledged or 
established,"§ 1903(9), but Birth Father's biological paternity 
has never been questioned by any party and was confirmed by 
a DNA lest during the *2574 state court proceedings, App. 
to PeL for Cert. I 09a (Sealed). 

Petitioners and Baby Girl's guardian ad !item devote many 
----- -L"L ._,,. __ •- -
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32~1. These arguments, however, are inconsistent with our 
recognition in Holyfield that Congress intended the critical 
tenns of the statute to have unifonn federal definitions. 

See 490 U.S., at 44-45, I 09 S.Ct 1597. It is therefore 

unsurprising, although far from unimportan~ that the majority 

assumes for the purposes of its analysis that Birth Father is an 

ICWA "parent." See ante, at 2559 - 2560. 

Second, the Act's comprehensive definition of"child custody 

proceeding" includes not only " 'adoptive placement[s],' 
" .. 'preadoptive placement[s],' " and '& 'foster care 
placemenl{s],' " but also " 'tennination of parental rights' 

" proceedings. § 1903(1). This last category encompasses 

"any action resulung in the tennination of the parent-child 

relationship,"§ 1903(1)(ii) (emphasis added). So far, then, it 

is clear that Birth Father has a federally recognized status as 

Baby Girl's "parent" and that his "parent-child relationship" 

with her is subject to the protections of the Act 

These protections are numerous. Had Birth Father petitioned 

to remove this proceeding to tnbal co~ for example, the 

state court would have been obligated to transfer it absent an 

objection from Birth Mother or good cause to the contrary. 
See§ 191 l(b). Any voluntary consent Birth Father gave to 

Baby Girl's adoption would have been invalid unless written 

and executed before a judge and would have been revocable 

up to the time a final decree of adoption was entered. t See 

§§ 1913(a), (c). And§ 1912, the center of the dispute here, 

sets forth procedural and substantive standards applicable in 

"involuntary proceeding[s] in a State co~" including foster 

care placements of Indian children and termination of parental 

rights proceedings.§ 1912(a). l consider§ 1912's provisions 

in order. 

For this reason, the South Carolina Supreme Court held 
that Buth Father did not give valid conseat to Baby 
Girl's adoptioa when. four months after her binb, be 
signed papers stating that be aceepled service and was 
oot cootesting the adoption. See 398 S.C 625, 645-
646, 731 S.E.2d 550, 561 (2012). See also ame, at 2558 
- 2559. Pcntionen do aot challenge this aspect of the 
South Carolina court's holding. 

-., ---------- .. 
"part[ies]" to a tennination proceeding-which, thanks to§§ 

1912(a) and (b), will always include a biolog1cal father ifhe 

desires to be present-the right to inspect all material "reports 

or other documents filed with the court." By providing notice, 

counsel, and access to relevant documents, the statute ensures 
a biological father's meaningful participation in an adoption 

proceeding where the tennination of his parental rights is at 

issue. 

These protections are consonant with the principle, 
recognized in our cases, that the biological bond between 

parent and child is meaningful. "[A] natural parent's desire 

for and right to the companionship, care, custody, and 
management of his or her children," we have explained, "is an 
interest far more precious than any property *2575 right" 

Santosky v. Kramer, 455 U.S. 745, 758-759, 102 S.Ct 1388, 

71 L.Ed.2d 599 (1982) (internal quotation marks omitted) 

See also infra, at 2581-2583. Although the Constitution does 
not compel the protection of a biological father's parent-child 

relallonship until he has taken steps to cultivate i~ this Court 
has nevertheless recognized that "the biological connection ... 

offers the natural father an opportwuty that no other male 

possesses to develop a relationship with his offspring." Lehr 
v. Robertson, 463 U.S. 248,262, 103 S.Ct 2985, 77 L.Ed.2d 

614 ( 1983). Federal recognition of a parent-child relationship 

between a birth father and his child is consistent with ICW A's 

purpose of providing greater protection for the farnihal bonds 
between Indian parents and their children than state law may 

afford. 

The majority does not and cannot reasonably dispute that 

ICWA grants biological fathers, as "parent[s]," the nght to 

be present at a tennination of parental rights proceedmg 

and to have their views and claims heard there. 2 But the 

majority gives with one hand and takes away with the other. 

Having assumed a unifonn federal definition of"parent" that 

confers certain procedural rights, the majority then illogically 

concludes that ICW A's substantive protections are available 

only to a subset of"parent[s]": those who have previously had 

physical or state-recognized legal custody of his or her child. 

The statute does not support this departure. 

Section I 912(a) requires that any party seeking "termination 2 Petitiooers eoncede that. assuming Banh Father is a 
.. parent'' under ICW A. the ootice and counsel provisions 
of25 U.S.C §§ (912(a) and (b) apply to him. See Tr. of 
On.I Ar•. 13. 

of parental rights t[o] an Indian child" provide notice to 
both the child's "parent or Indian custodian" and the child's 
"--"t...- "-.r .. L._ --...1!-- -___..a ... .., • ... A n.l" tJ..ir rinht nf 
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of. or termination of parental rights to, an Indian 
child under State law shall satisfy the court that active 
efforts have been made to provide remedial services and 
rehabilitative programs designed to prevent the breakup 
of the Indian family and that these efforts have proved 
unsuccessful." (Emphasis added.) 

In other words, subsection (d) requires that an attempt be 
made to cure familial deficiencies before the drastic measures 
of foster care placement or termination of parental rights can 
be taken. 

The majonty would hold that the use of the phrase "breakup 
of the Indian family" in this subsection means that it does 
not apply where a birth father has not previously had 
custody of his child. Ante, at 2562 - 2563. But there is 
nothing about this capacious phrase that licenses such a 
narrowing construction. As the majority notes, '6breakup" 
means O 1[t]he discontinuance of a relationship.• " Ante. at 
2562 (quoting American Heritage Dictionary 235 (3d ed. 
1992)). So far, all of§ I 912's provisions expressly apply in 
actions aimed at terminating the "parent-child relationship" 
that exists between a birth father and his child, and they 
extend to it meaningful protections. As a logical matter, that 
relationship is fully capable of being preserved via remedial 
services and rehabilitation programs. Sec infra, at 2564 -
2565. Nothing in the text of subsection (d) indicates that this 
blood relationship should be excluded from the category of 
familial "relationships" that the provision aims to save from 
udiscontinuance." 

The majority, reaching the contrary conclusion, asserts baldly 
that "when an Indian parent abandons an Indian child prior to 
birth and that child has never been in the Indian parent's legal 
or physical custody, there is no 'relationship' that would be 
'discontinu[ed]' •.• by the termination of the Indian parent's 
rights." Ante, at 2565. *2576 Says who? Certainly not the 
statute. Section 1903 recognizes Birth Father as Baby Girl's 
"parent," and, in conjunction with ICW A's other provisions, 
it further establishes that their "parent-child relationship" 
is protected under federal law. In the face of these broad 
definitions, the majority has no warrant to substitute its own 
policy views for Congress' by saying that "no 'relationship' 
"exists between Birth Father and Baby Girl simply because, 
based on the hotly contested facts of this case, it views 
their family bond as insufficiently substantial to deserve 

references Birth Father's pwportcd "abandon[ment)" of 
Baby Gir~ ante, at 2562 - 2563, 2563, n. 8, 2563 -
2564, and it contends that its holding with regard to 
this provision is limited to such circumstances, sec ante, 
at 2563, n. 8; sec also ante, at 2571 (BREYER, J., 
concurring). While I would welcome any limitations 
on the majority's holding given that it is contrary to 

the language and purpose of the statute, the majority 
never explains either the textual basis or the precise 
scope of its "abandon[ment)" limitation. I expect that 
the majority's inexact use of the tenn "abandon [mentr 
will sow confusion. because it is a commonly used 
tenn of art in state family law that does not have a 
unifonn meaning from State to State. Sec generally I 
J. Hollinger, Adoption Law and Practice § 4.04[1][a] 
[ii] (20t2) (discussing various state-law standards for 
establishing parental abandonment ofa child). 

The majority states that its "interpretation of § I 912(d) 
is ..• confirmed by the provision's placement next to § 

1912(e) and § 1912(1)," both of which use the phrase 
" 'continued custody.' " Ante, at 2563. This is the only 
aspect of the majority's argument regarding § I 912(d) that is 
based on !CW A's actual text rather than layers of assertion 
superimposed on the lex~ but the conclusion the majority 
draws from the juxtaposition of these provisions is exactly 
backward. 

Section 1912(1) is paired with § 1912(e), and as the 
majority notes, both come on the heels of the requirement of 
rehabilitative efforts just reviewed. The language of the two 
provisions is nearly identical; subsection (c) is headed "Foster 
care placement orders," and subsection (I), the relevant 
provision here, is headed "Parental rights tennination orders." 
Subsection (I) reads in its entirety, 

4 

"No termination of parental rights may be ordered in such 
proceeding in the absence ofa determination, supported by 
evidence beyond a reasonable doubt, including testimony 
of qualified expert witnesses, that the continued custody of 
the child by the parent or Indian custodian is likely to result 
in serious emotional or physical damage to the child." § 

1912(1). 4 

The full text of subsection (c) is as follows: 
~o foster care placement may be ordered in 
such proceeding in the absence of a detennination. 
supported by clear and convincing evidence, including 
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The immediate inference to be drawn from the statute's 
structure is that subsections (e) and (I) work in tandem with 
the rehabilitatJve efforts required by (d). Under subsection 
(d), state authorities must attempt to provide "remedial 
services and rehabilitative programs" aimed at avoiding foster 
care placement or termination of parental rights; (e) and (I), 
in turn, bar state authorities from ordering foster care or 
terminating parental rights until these curative efforts have 
failed and it is established that the child will suffer "serious 
emotional or physical damage" if his or her familial situation 
is not altered. Nothing in subsections (a) through (d) suggests 
a limitation on the types of parental relationships *2577 
that are protected by any of the provisions of§ 1912, and 
there is nothing in the structure of§ 1912 that would lead a 
reader to expect subsection (e) or (I) to introduce any such 
qualification. Indeed, both subsections, in their opening lines, 
refer back to the prior provisions nf § 1912 with the phrase"in 
such proceeding." This language indicates, quite logically, 
that in actions where subsections (a), (b), (c), and (d) apply, 

(e) and (I) apply too. 5 

5 For these reasons, I reject the argumenl advanced by 
the United States that subsection (d) apphes in the 
cu-cumstances of this case but subscellon (I) does not 
See Brief for Uruted States as Amicus Curiae 24-26. 
The United States' position is contrary to the interrelated 
nature of§§ 1912{d), {e), and {I). Under the readmg 
that the United States proposes, in a case such as this 
ooe the curative provision would stand alone; ICW A 
would provide no evidentiary or substantive standards 
by which to measure whether foster eare placement or 
terminabon of parental nghts could be ordered in the 
event that rehabilitabve efforts did not succeed. Such a 
scheme would be oddly U1compleie. 

All this, and still the most telling textual evidence is yet 
to come: The text of the subsection begins by arU1ouncing, 
"[n)o termination of parental rights may be ordered" unless 
the specified evidentiary showing is made. To repeat, a 
"termination of parental rights" includes "any action resulting 
in the terminat10n of the parent-childrelatinnship," 25 U.S C. 
§ 1903(l)(ii) (emphasis added), including the relationship 
Birth Father, as an ICWA "parent," has with Baby Girl. The 
majority's reading disregards the Act's sweeping definition 
of "termination of parental rights," which is not !united to 
terminations of custodial relationships. 

majority would place on it. 

Because a primary dictionary definition of "continued'' is " 
'carried on or kept up without cessation; " ante. at 2560 
(brackets omitted), the majority concludes that § 1912(1) 
"does not apply in cases where the Indian parent never had 
custody of the lndtan child," ante, at 2560. Emphasizing that 
Birth Father never had physical custody or, under state law, 
legal custody of Baby Girl, the majority finds the statute 
inapplicable here. Ante, at 2576 - 2578. But "literalness may 
strangle meaning." Utah Junk Co. v. Porter, 328 U.S. 39, 44, 
66S.CL 889, 90 L.Ed. 1071 (1946). See alsoRobmson v. Shell 
Od Co., 519 U.S. 337, 341-345, 117 S.Ct. 843, 136 L.Ed.2d 
808 (1997) (noting that a term that may "[a]t first blush" 
seem unambiguous can prove otherwise when examined in 

the context of the statute as a whole). 6 In hght of the structure 
of§ 1912, which indicates that subsection (I) is applicable 
to the same actions to which subsections (a) through (d) are 
applicable; the use of the phrase "such proceeding[s]" at the 
start of subsection (I) to reinforce this structural inference; 
and finally, the provision's explicit statement that it applies 
to "termination of parental rights" proceedmgs, the necessary 
conclusion is that the word "custody.. does not stnctly 
denote a state-recognized custodial relationship. If one refers 
back to the Act's definitional section, this conclusion is not 
surpnsing. Section 1903(1) includes "any action resulting in 
the termination of the parent-child relationship" within the 
meaning of"child custody proceeding," thereby belying any 
congressional *2578 intent to give the term "custody" a 
narrow and exclusive definition throughout the statute. 

6 The maJonty's interpretation is unpersuaslve even if one 
focuses exclusively on the phrase .. contmucd custody" 
because, as Justice SCALIA explains, ante, at 257 I -
2572 {d1ssennng opinion), nothlllg aboul the adjecuve 
"conbnued'' mandates the n:trospecbve, rather than 
prospective, applu:allon of§ 1912(1)'s S!arulard. 

In keeping with § 1903(1) and the structure and language 
of§ 1912 overall, the phrase "contJnued custody" is most 
sensibly read to refer generally to the continuation of the 
parent-child relationship that an ICW A ''parent" has with his 
or her child. A court applying § 1912(1) where the parent 
does not have pre-existing custody should, as Birth Father 
argues, determine whether the party seeking termination of 
parental rights has established that the eontinuation of the 



7 The majonty overlooks Birth Father's principal 
arguments when it dismisses his reading of§ 1912(1) 
as "nonsensical." Ante, at 2560. He does argue that if 
one accepts petitioners' view that it is impossible to 
make a delennlnation ofl1kely harm when a parent lacks 
custody. then the consequence would be that .. •[n]o 
termination of parental rights may be ordered.'" Brief 
for Respondent Binh Father 39 (quoting§ 1912(f)). But 
Binh Father's primal)' arguments assume that it is indeed 
possible to make a determinabon of likely harm in the 
ctrcumstances of this case, and that parental rights can be 
terminated if§ 1912(f) is met. See id., at 40-42. 

The majority is willing to assume, for the sake of argument, 

lhal Birth Father is a ''parent" within the meaning of ICWA. 

But the majority fails lo account for all that follows from 

Iha! assumption. The majority repealedly passes over the 

term '1ennination of parcnlal rights" that, as defined by 

§ 1903, clearly encompasses an aclion aimed al severing 

Birth Father's ''parent-child relalionship" with Baby Girl. The 

majority chooses instead to focus on phrases not slatutorily 

defined that it then uses lo exclude Birth Father from the 

benefits of his parenlal slatus. When one must disregard a 
statute's use of terms that have been explicitly defined by 
Congress, that should be a signal that one is distorting, rather 
than faithfully reading, the law in queslion. 

B 

The majority also does not acknowledge lhe full implications 

of its assumplion that there are some ICWA ''parenl[s]" 

to whom §§ 1912(d) and (f) do not apply. Its discussion 

focuses on Birth Father's particular aclions, but nothing 
in the majority's reasoning limits its manufactured class 
of semiprolecled !CW A parenls to biological fathers who 

failed lo support their child's mother during pregnancy. Its 

logic would apply equally lo noncuslodial fathers who have 

aclively participated in their child's upbringing. 

Consider an Indian father who, though he has never had 

cuslody of his biological child, V1Sils her and pays all of 

his child support obligalions. 8 Suppose that, due to *2579 
deficiencies in the care the child received from her custodial 

paren~ lhe Stale placed the child with a fosler family 

and proposed her ullimale adoplion by them. Clearly, the 

under !CW A, he would not receive the benefit of either 

§ 1912(d) or§ 1912(1). Presumably the court considering 

the adoplion petition would have lo apply some slandard 

to delennine whether lenninalion of his parenlal rights was 

appropriate. But from whence would that slandard come? 

8 The majonty attempts to minimize the consequences of 
its holding by assertmg that the parent-child relationships 
of noncustodial fathers with visitation rights wtll be at 
stake in an ICWA proceeding in only "a relatively small 
class of cases." Ante, at 25631 n. 8. But tt offers no 

support for this assertion_ beyond speculating that there 
wtll not be many fathers affected by its interpretation of 
§ 1912(d) because it is qualified by an "abandon[mentr 
limitation.Ibid Tellingly, the majority has nothmgto say 
about§ 1912(1), despite the fact that its interpretation 
of that provision is not limited in a simtlar way. In any 
event. this example by no means exhawts the class of 
scmiprotected ICW A parents that the majority's opinion 
creates. It also includes, for example. biological fathers 
who have not yet established a relationship wttb their 
child because the child's mother never informed them of 
the pregnancy, see, e g., In re Termination of Parental 
Rights of Biological Parents of Baby Boy IV.. 1999 OK 
74,988 P.2d 1270, told them falsely that the pregnancy 
ended in miscarriage or termination. see. e g .• A Chz Id's 
/lope, UC v. Doe. 178 N.C.App. 96, 630 S.E.2d 673 
(2006). or otherwise obstructed the father's invnlvement 
in the child's life, see, e g. In re Baby Girl W.. 128 

S.W.2d 545 (Mo.App.1987) (binh mother moved and 
did not inform father of her whereabouts); In re Petition 
of Doe, 159 111.2d 347, 202 Ill.Dec. 535, 638 N.E.2d 
181 (1994) (father paid pregnancy expenses unlil binb 
mother cut off contact with him and told him that 
their child had died shortly after birth). And it includes 
biological fathcn who did not contnbute to pregnancy 
expenses because they were unable to do so. whether 
because the father lacked sufficient means, the expenses 
were covered by a third party, or the birth mother did not 
pass on the relevant hills. See, e g., In re Adoption of B. 
V.. 2001 UT App 290, ff 24-31, 33 P.3d I083, I087-
1088. 

The majority expresses the concern that my 
reading of the statute would produce "'faMt·aching 
consequences," because "'even a sperm donor" would 
be entitled to ICWA's protections. Ante, at 2563, n. 
8. If there are any examples of women who go to the 
trouble and expense of artificial insemination and then 
carry the child to lcrm, only to put the child up for 
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not Cltc them. As between a possibly ovcrinclusive 
interpretation of the statute that covers this unhkely 
class of cases, and the majority's underinclusive 
interpretation that has the very real consequence 
of denying ICWA's protections to all noncustodial 
biological fathers, it is surely the majonty's readmg 
that is contrary to JCW A's design. 

With a few cxcepuons not relevant here, before a 
final decree of adoption may be entered, one of two 
thmgs must happen: .. the biological parents must either 
voluntarily relinquish their parental rights or have 
theU' nghts involuntanly tenninated." 2 A. Haralamhie, 
Handling Child Custody, Abuse and Adoption Cases § 

14.1, pp. 764--76S (3d ed. 2009) (footnote onutted). 

Not from the statute Congress drafted, accordmg to the 
majonty. The majority suggests that it might come from 
state law. See ante, at 2563, n. 8. But it is incongruous 
to suppose that Congress intended a patchwork of federal 
and state law to apply in termination of parental rights 
proceedings. Congress enacted a statute aimed at protecting 
the familial relationships between Indian parents and their 
children because it concluded that state authorities "often 
failed to recognize the essential tribal relations of Indian 
people and the cultural and social standards prevailmg in 
Indian communities and families." 25 U.S.C. § I 90 I (5). 
It provided a "minimum Federal standar [d]," § 1902, for 
termination of parental rights that is more demanding than 
the showing of unfitness under a high "clear and convincing 
evidence" standard that is the norm in the States, see I 
J. Hollinger, Adoption Law and Practice § 2.10 (2012); 
Santosky, 455 U.S., at 767-768, 102 S.CL 1388. 

While some States might provide protections comparable 
to § 1912(d)'s required remedial efforts and § 1912(f)'s 
heightened standard for termination of parental rights, many 
will provide less. There is no reason to believe Congress 
wished to leave protection of the parental rights ofa subset of 
ICWA "parent[s]" dependent on the happenstance of where 
a particular "child custody proceeding" takes place. I would 
apply, as the statute construed in its totality commands, the 
standards Congress provided in §§ I912(d) and (f) to the 
termination *2580 of all ICW A "parent[s']" parent-child 
relationships. 

The majority's textually strained and illogical reading of 
the statute might be explicable, if not justified, if there 
were reason to believe that it avoided anomalous results or 
furthered a clear congressional policy. But neither of these 

conditions is present here. 

A 

Wilh respect to§ 1912(d), the majority states that it would 
be "unusual" to apply a rehab1htation requirement where 
a natural parent has never had custody of his child. Ante, 

at 2563 - 2564. The majority does not support this bare 
assertion, and in fact state child welfare authorities can 
and do provide reunification services for biological falhers 

who have not previously had custody of their children. IO 
And notwithstanding the South Carolina Supreme Court's 
imprecise interpretation of the provision, see 398 S.C., at 
647-&18, 731 S.E.2d, at 562, § 1912(d) does not require 
the prospective adoptive family to themselves undertake the 
mandated rehabilitative efforts. Rather, it requires the party 
seeking termination of parental rights to "satisfy the court 
that active efforts have been made" to provide appropnate 

remedial services. 

IO See, e.g, Cal. Welf. & lnsL Code Ann. § 36I.5(a) 
(West Supp. 2013); Francisco G. v. Superior Court, 
91 Cal.App.4th S86, S96, 110 Cal.Rptr.2d 679, 687 
(2001) (stallng that "the juvenile court 'may' order 
reunificanon services for a biologlcal father if the 
court detennincs that the services wdl benefit the 
child"); In re T.B W., 312 Ga.App. 733, 734-73S, 719 
S.E.2d S89, S9 I (2011 )( descnb,ng reunification services 
provided to biological father beginning when '"he had 
yet to establish his paternity" under state law, includmg 
efforts to fac1htate visitation and involving father in 
family .. 'team meetings' ")~ In re Guardianship of 
DM/1, 161 NJ. 36S, 391-394, 736 A.2d 1261, 127S-
1276 (1999) (discussing what consbtutes "reasonable 
efforts" to reunify a noncustodial biological father with 
his duldrcn in accordance with New Jersey statutory 
requirements); In re Bernard T., 319 S.W.3d S86, 600 
(Tenn.2010) (stating that "ID appropriate circumstances, 
the Department [of Children's Services] must make 
reasonable efforts to reunite a child with his or her 
biological parents or legal parents or even with the child's 
NltativP hinlnoir-111 father"\. 



person remea1a1 outreach. Tile services themselves might be 

attempted by the Indian child's Tribe, a state agency, or a 
private adoption agency. Such remedial efforts are a familiar 

requirement of child welfare law, including federal child 

welfare policy. See 42 U.S.C. § 671(a)(l5XB) (requiring 

States receiving federal funds for foster care and adoption 
assistance to make ''reasonable efforts ... to preserve and 

reunify families" prior to foster care placement or removal of 
a child from its home). 

There is nothing"bizarre," ante, at 2563-2564, about placing 

on the party seeking to terminate a fathers parental rights 
the burden of showing that the step is necessary as well as 

justified. "For ... natural parents, ... the consequence of an 

erroneous termination [of parental rights] is the unnecessary 

destruction of their natural family." Santosky, 455 U.S., at 

766, 102 S.Ct. 1388. In any event, the question is a nonissue 

in this case given the family court's finding that Birth Father 

is "a fit and proper person to have custody of his child" 

who ''has demonstrated [his] ability to parent effectively" 

and who possesses "unwavering love for this child." App. 

to Pet. for Cert. 128a (Sealed). Petitioners cannot show 

that rehabilitative efforts have "proved unsuccessful," 25 
U.S.C. § 1912(d), because Birth Father is not in need of 

rehabilitation. 11 

11 The majority's concerns about what might happen ifno 
state or tribal authority s1epped in to provide remedial 
services arc therefore irrelevant here. Ante. at 2564, n. 
9. But as a general matter, if a parent has rights that 
arc an obstacle to an adoption, the state· and federal-law 
safeguards of those rights must be honored, irrespective 
of prospective adoptive parents' understandable and 
valid desire to see the adoption finalized. "We must 
remember that the purpose of an adoption is to provide a 
home fora child, not a child for a home." In re Pemion of 
Doe, 159111.2d, at 368,202 Ill.Dec. 535,638 N.E.2d, at 
190 (Heiple, J., supplemental opinion supporting denial 
of rehearing). 

*2581 B 

On a more general level, the majority intimates that ICWA 

grants Birth Father an undeserved windfall: in the majority's 

words, an "ICW A trump card" he can "play ... at the eleventh 

hour to override the mothers decision and the child's best 

that would have to be legally terminated ( either by valid 

consent or involuntary termination) before the adoption could 

proceed. 

But this supposed anomaly is illusory. In fact, the law of 

at least 15 States did precisely that at the time ICWA 

was passed. 12 And the law of a number of States still 

does so. The State of Arizona, for example, requires that 

notice of an adoption petition be given to all "potential 

father[s]" and that they be informed of their "right to seek 

custody." Ariz.Rev.Stat.§§ 8-106(GHJ) (West Supp.2012). 

In Washington, an "alleged fatherf's]" consent to adoption is 
required absent the termination of his parental rights, Wash. 

Rev.Code§§ 26.33.020(1), 26.33.I60(1}(b) (2012); and those 

rights may be terminated only "upon a showing by clear, 
cogent, and convincing evidence" not only that termination 
is in the best interest of the child and that the father is 

withholding his consent to adoption contrary to child's best 

interests, but also that the father "has failed to perform 

parental duties under circumstances showing a substantial 

lack of regard for his parental obligations,"§ 26.33.120(2). 13 

12 See Ariz.Rev.Stat. Ann. § 8-!06(A)(1Xc) (1974-
1983 West Supp.) (consent of both natural parents 
necessary); Iowa Code §§ 600.3(2), 600A.2, 600A.8 
(1977) (same); Ill. Comp. Stat., ch. 40, § 1510 (West 
1977)(same); Nev.Rev.Stat§§ 127.040, 127.090 (1971) 
(same); R.I. Gen. Laws §§ IS-7-5, IS-7-7 (Bobb,,_ 
Merrill 1970) (same); Conn. Gen.Stat §§ 45-6ld, 
45-6li(bX2) (1979) (natural father's consent required 
1f paternity acknowledged or judicially established); 
Fla. Stat. § 63.062 (1979) (same); Ore.Rev.Stat §§ 
109.092, 109.312 (1975) (same); S.D. Codified Laws 
§§ 25-6-1.I, 25-¼4 (Allen Smith 1976) (natural 
father's consent required if mother identifies him or if 
paternity is judicially established); Ky.Rev.Stat Ann.§§ 
199.500, 199.607 (Bobbs-Merrill Supp. 1980) (same); 
Ala.Code § 26-10-3 (Michie 1977) (natural father's 
consent required when paternity judicially established); 
Minn.Stat§§ 259.24(a), 259.26(3Xa), (e), (f), 259.261 
( 1978) (natural father's coosent required wheo identified 
on birth certificate, paterruty judicially established, or 
paternity asserted by affidavit); N.H.Rev.Stat Ann. § 
170-B:5(1)(d) (1977) (natural father's consent required 
if he files notice of intent to claim paternity within 
set time from notice of prospective adoption); Wash. 
Rev.Code §§ 26.32 040(5), 26.32.085 (1976) (natural 
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. 
1979) (natural father's consent required if father adnuts 
paternity by any means). See also Del.Code Ann., TiL 13, 
§ 908(2) (Michie Supp. 1980) (natural father's consent 
required unless court finds that dispensing with consent 
requirement is in best interests of the child), Wyo. Stat. 
Ann.§§ 1-22-108, 1-22-109 (Michie 1988) (same). 

See also, e g, Nev.Rev.StaL §§ 127.040(1Xa), 128.150 
(201 I). 

*2582 Without doubt, laws protecting biological fathers' 

parental rights can lead-even outside the context of ICW A 

-to outcomes that are painful and distressing for both would­

be adoptive families, who lose a much wanted child, and 

children who must make a difficult transition. See, e.g., In 

re Adoption of Tobias D., 2012 Me. 45, 'II 27, 40 A.3d 
990, 999 (recognizing that award of custody of 2 1/,-year­

old child to biological father under applicable state law 

once paternity is established will result in the "difficult and 

painful" necessity of "removing the chtld from the only home 

he has ever known"). On the other hand, these rules recognize 

that biological fathers have a valid interest in a relationship 

with their child. See supra, at 2574 - 2575. And children 
have a reciprocal interest in knowing their biological parents. 
See Sanrosky, 455 U.S., at 760-761, n. 11, 102 S.Ct. 1388 

(describing the foreclosure of a newborn child's opportunity 

lo "ever know his natural parents" as a "los[s] [that] cannot 

be measured"). These rules also reflect the understand111g that 

the biological bond between a parent and a child is a strong 

foundation on which a stable and caring relationship may be 
built Many junsdictions apply a custodial preference for a 

fit natural parent over a party lacking this biological hnk. 
See, e.g., Ex parte Terry, 494 So.2d 628, 632 (Ala.1986); 

Appeal of H. R., 581 A.2d 1141, 1177 (D.C.1990) (opinion 

ofFerren, J.); Stuhrv. Stuhr, 240 Neb. 239,245,481 N.W.2d 

212, 216 (1992); In re Michael B., 80 N.Y.2d 299, 309, 

590 N.Y.S.2d 60, 604 N.E.2d 122, 127 (1992i Cf. Smith 

v. Organization of Foster Families For Equality & Reform, 

431 U.S. 816, 845, 97 S.Ct. 2094, 53 LEd.2d 14 (1977) 

(distinguishing a natural parent's "liberty interest in family 

privacy," which has its source "in intrinsic human rights," 
with a foster parent's parallel interest in his or her relabonship 

with a child, which has its "origins in an arrangement in which 

the State has been a partner from the outset''). This preference 
is founded in the ''presumption that fit parents act in the best 

interests of their children." Troxel v. Granville, 530 U.S. 57, 
68, 120 S.CL 2054, 147 L.Ed.2d 49 (2000) (plurality opinion) 
"'IHli,toric.ollv lthe !awl has recol!nized that natural bonds 

Balancing the legitimate interests of unwed biological fathers 

against the need for stability in a child's family situation is 
difficult, to be sure, and States have, over the years, taken 

different approaches to the problem. Some States, hke South 

Carolina, have opted to hew to the eonstitutional baseline 

established by this Court's precedents and do not require a 

biological father's consent to adoption unless he has provided 

f111ancial support durmg pregnancy. See Qui/loin v. Walco/1, 

434 U.S. 246, 254--256, 98 S.CL 549, 54 L.Ed.2d 511 (1978); 

Lehr, 463 U.S., at 261, 103 S.Ct. 2985. Other States, however, 

have decided to give the rights of biological fathers more 

robust protection and to afford them consent nghts on the 

basis of their biological link to the child. At the time that 

ICWA was passed, as noted, over one-fourth of States did so. 
See supra, at 2580 - 2581. 

ICWA, on a straightforward reading of the statute, is 

consistent with the law of those States that protected, and 

protect, buth fathers' rights more vigorously. This read111g 

can hardly be said to generate an anomaly. ICW A, as all 

acknowledge, was "the product of nsing concern *2583 ... 
[about] abusive child welfare practices that resulted in the 
separation of large numbers of Indian children from their 

families." HolJ'field, 490 U.S., at 32, I 09 S.CL 1597. It stands 
to reason that the Act would not render the legal status 

of an Indian father's relationship with his biological child 

fragile, but would instead grant it a degree of protection 

commensurate with the more robust state-law standards. 14 

14 It bean emphasizing that the ICW A standard for 
terminauon of parental rights of which Buth Father 
clauns the benefit is more protective than. but not out 
of step with, the clear and cnnvincing standard geoerally 
applied in state courts when temunation of parental 
rights is sought. Blnh Father does cot claim that be is 
cnlltlcd to custody of Baby Girl unless petitioners can 
sausfy the demanding standard of§ 1912(!). See Brief 
for Respondent Buth Father 40, n. JS. The question of 
custody would be analyzed independently, as it was by 
the South Carolina Supreme Court. Of course, it wdl 
often be the case that custody is subsequently granted to 

a child's fit parent. consistent With the presumption that 
a natural parent will act in the best interests of his child. 
See supra, at 2581 - 2583. 



The majority also protests that a contrary result to the one it 
reaches would interfere with the adoption of Indian children. 
Ante, at 2563 - 2564, 2564 - 2565. This claim is the 
most perplexing of all. A central purpose of !CW A is to 
"promote the stability and security of Indian ... families," 25 
U.S.C. § 1902, in part by countering the trend of placing 
"an alarmingly high percentage of [Indian] children ... in 
non-Indian foster and adoptive homes and institutions." § 

1901(4). The Act accomplishes this goal by, first, protecting 
the familial bonds of Indian parents and children, see supra, at 
2573 -2578; and, second, establishing placement preferences 
should an adoption take place, sec§ 19l5(a). ICWA does 
not interfere with the adoption of Indian children except to 
the extent that it attempts to avert the necessity of adoptive 
placement and makes adoptions of Indian children by non• 
Indian families less likely. 

The majority may consider this scheme unwise. But no 
principle of construction licenses a court to interpret a statute 
with a view to averting the very consequences Congress 
expressly stated it was trying to bring about. Instead, it is 
the • 'judicial duty to give faithful meaning to the language 
Congress adopted in the light of the evident legislative 
purpose in enacting the law in question.' " Graham County 
Soil and Water Conservation Dist. v. United States ex rel. 
Wilson, 559 U.S. 280,298, 130 S.Ct. 1396, 176 L.Ed.2d 225 
(2010) (quoting United States v, Bornstein. 423 U.S. 303,310, 
96 S.Ct. 523, 46 L.Ed.2d 514 (1976)). 

The majority further claims that its reading is consistent with 
the "primary" purpose of the Act, which in the majority's view 
was to prevent the dissolution of "intact" Indian families. 
Ante, at 2560-2562. We may not, however, give effect only 
to congressional goals we designate "primary" while casting 
aside others classed as "secondary"; we must apply the entire 
statute Congress has written. While there are indications that 
central among Congress' concerns in enacting ICWA was 
the removal of Indian children from homes in which Indian 
parents or other guardians had custody of them, sec, e.g., 

§§ 1901(4), 1902, Congress also recognized that "there is 
no resource that is more vital to the continued existence and 
integrity of Indian tribes than their children,"§ 1901(3). As 
we observed in Holyfield. !CW A protects not only Indian 
parents' interests but also those of Indian tribes. Sec 490 
U.S., at 34, 52, 109 S.Ct. 1597. A tribe's interest in its next 

custody of an Indian parent " 

1S Birth Father is a registered member of the Cherokee 
Nabo~ a fact of which Btrtb Mother was aware at the 
time of her pregnancy and of which she infonned her 
attorney. See 398 S.C. 62S, 632-633, 731 S.E.2d SSO, 
SS4 (2012). 

Moreover, the majority's focus on "intact" families, ante, 

at 2561 - 2562, begs the question of what Congress set 
out to accomplish with !CW A. In an ideal world, perhaps 
all parents would be perfect. They would live up to their 

parental responsibilities by providing the fullest possible 
financial and emotional support to their children. They would 
never suffer mental health problems, lose their jobs, struggle 
with substance dependency, or encounter any of the other 

multitudinous personal crises that can make it difficult to 
meet these responsibilities. In an ideal world parents would 
never become estranged and leave their children caught in 
the middle. But we do not live in such a world. Even 
happy families do not always fit the custodial-parent mold 

for which the majority would reserve !CW A's substantive 
protections; unhappy families all too often do not. They arc 
families nonetheless. Congress understood as much. ICW A's 
definitions of "parent" and "termination of parental rights" 
provided in § 1903 sweep broadly. They should be honored. 

D 

The majority docs not rely on the theory pressed by petitioners 
and the guardian ad !item that the canon of constitutional 
avoidance compels the conclusion that !CW A is inapplicable 
here. See Brief for Petitioners 43-5 I; Brief fOr Respondent 
Guardian Ad Litem 48-58. It states instead that it finds the 

statute clear. 16 Ante, at 2565. But the majority nevertheless 
offers the suggestion that a contrary result would create an 
equal protection problem. Ibid. Cf. Brief for Petitioners 44-
47; Brief for Respondent Guardian Ad Litem 53-55. 

l 6 Justice 11-IOMAS concurs in the majority"s interpretation 
because. although be finds the statute susceptible of more 
than one plausible reading, he believes that the majority's 
reading avoids .. significant constitutional problems"' 
concerning whether ICW A exceeds Congress' authority 
under the Indian Commerce Clause. Ante, at 2S6S, 
2S66 - 251 I. No nartv advanced this anrument. and 



the Indian Commerce Clause but also the Treaty Clause. 
Umted States v. Lara, S4l U.S. 193, 200-201, 124 S.CL 
1628, 158 LEd.2d 420 (2004) (internal quotation marks 
omitted). 

It is difficult to make seose of this suggestion in light of 
our precedents, which squarely hold that classifications based 
on Indian tribal membership are not impermissible racial 
classifications. See United States v. Antelope, 430 U.S. 641, 
645-647, 97 S.Ct 1395, 51 L.Ed.2d 701 (1977); Morton v. 

Mancari, 417 U.S. 535, 553-554, 94 S.Ct. 2474, 41 L.Ed.2d 
290 (1974). The majority's repeated, analytically unnecessary 
references lo the fact that Baby Girl is 3/256 Cherokee by 
ancestry do nothing lo elucidate its inumation that the statute 
may violate the Equal Protection Clause as applied here. 
See ante, at 2556 - 2557, 2559; see also ante, al 2565 
(stating that ICW A "would put certam vulnerable children 
al a great disadvantage solely because an ancestor-even 
a remote one-was an Indian" (emphasis added)). I see 
no ground for this Court lo second-guess the membership 
requirements of federally *2585 recognized Indtan tnbes, 
which are independent political enllties. See Santa Clara 

Pueblo v. Martinez, 436 U.S. 49, 72, n. 32, 98 S.Ct 1670, 
56 L.Ed.2d 106 (1978). I am particularly averse lo doing so 
when the Federal Government requires Indian tribes, as a 
prerequisite for official recognition, to make "descen[l) from 
a historical Indian tnbe" a condition of membership. 25 CFR 
§ 83.7(e)(2012). 

The majority's treatment of this issue, in the end, does no more 
than create a lingering mood of disapprobation of the criteria 
for membership adopted by the Cherokee Nation that, in turn, 

make Baby Girl an "Indian child'' under the statute. Its hints 
al lurking coostitutional problems are, by its own account, 
irrelevant to its statulo,y analysis, and accordingly need not 
detain us any longer. 

III 

Because I would affirm the South Carolina Supreme Court 
on the ground that § 1912 bars the termination of Buth 
Father's parental nghts, I would not reach the question of 
the applicability of the adopllve placement preferences of§ 
1915. I note, however, that the majority does not and carmol 
foreclose the possibility that on remand, Baby Girl's paternal 
grandparents or other members of the Cherokee Nation may 

then be entitled to coosideration under the order of preference 
estabhshed in § 1915. The majority carmol rule prospectively 
that § 1915 would not apply to an adoption petition that 
has nol yet been filed. Indeed, the statute applies "(1]n any 

adoptive placement of an Indian child under Stale law," 25 
U.S.C. § I 915(a) (emphasis added), and contains no temporal 
qualifical1ons. II would indeed be an odd result for this Court, 
in the name of the child's best interests, cf. ante, al 2564, to 
purport lo exclude from the proceedings possible custodiaos 
for Baby Girl, such as her paternal grandparents, who may 
have well-established relationships with her. 

••• 

The majority opinion tums § 1912 upside down, reading 
it from bottom lo lop in order lo reach a conclusion 
that is manifestly contrary to Congress' express purpose 
in enacting ICWA: preserving the familial bonds between 
Indian parents and their children and, more broadly, Indian 
tribes' relationships with the future cilizeos who are "vital lo 
[their] continued existence and integrity."§ 1901(3). 

The majority casts Birth Father as responsible for the painful 
circumstances in this case, suggeslmg that he intervened 
"at the eleventh hour lo override the mother's decision and 
the child's best interests," ante, al 2565. I have no wish lo 
minimize the trauma of removing a 27-month-<>ld child from 
her adoptive family. II bears remembering, however, that 
Birth Father look action to assert his parental rights when 
Baby Girl was four months old, as soon as he learned of 
the impending adoption. As the South Carolina Supreme 
Court recognized, " '(h ]ad the mandate of ... ICW A been 
followed (in 2010), ... much potential anguish might have 
been avoided[;] and in any case the law cannot be applied 
so as automatically lo "reward those who obtain custody, 
whether lawfully or otherwise, and maintain it during any 
eosuing (and protracted) litigal1on."' "398 SC., al 652, 731 
S.E.2d, al 564 (quoting Holyfield, 490 U.S., at 53-54, 109 
S.Ct. 1597). 

The majority's hollow literalism distorts the statute and 
ignores Congress' purpose in order lo rectify a perceived 
wrong that, while heartbreaking al the time, was a *2586 
correct application of federal law and that in any case cannot 
be undone. Baby Girl bas now resided with her father for 18 
months. However difficult it must have been for her lo leave 



again removed from her home and sent to live halfway across 
the country. Such a fate is not foreordained, of course. But it 
can be said with certainty that the anguish this case has caused 
will only be compounded by today's decision. 

End of Document 
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Before: FABE, Chief Justice, WINFREE, STOWERS, 
MAASSEN, and BOLGER, Justices. 

STOWERS, Justice. 

I. INTRODUCTION 
This is the second appeal in a case that began in July 
2008 when the Alaska Office of Children's Services (OCS) 

assumed custody of four-month-old Dawn I from her 

parents. 2 Dawn was found to be a child in need of 

aid (CINA). 3 Dawn's parents were Alaska Natives and 
thus the protections and requirements of the Indian Child 

Welfare Act (!CW A) 4 applied to the CINA case. 5 One 
of !CW A's provisions establishes preferences for foster care 
and adoptive placement of an Indian child with a member 
of the child's extended family, with other members of the 

child's tribe, or with other Indian families. 6 Native Village 
ofTununak (the Tribe) intervened in Dawn's CINA case and 
submitted a list of potential placement options for Dawn, 
ineluding Dawn's maternal grandmother, Ehse, who lives in 

the village. 7 Throughout much of the case, the parents and 
Tribe agreed there was good cause not to place Dawn with 
an !CW A preferred placement, and Dawn was eventually 
placed with the Smiths, non-Native foster parents who live in 

Anchorage. 8 

2 

3 

4 

5 

6 

We use pseudonyms to protect the privacy of the parties 
involved. 

Nan·ve Viii. o/Tununak v. State, Dep't of Health & Social 
Servs, Office of Children's Servs .• 303 P.Jd 431,433 
(Alaska 2013) (Tununak/). 

Id. 

25 u.s.c. §§ 1901-1963 (2012). 

Tununak I. 303 P.3d at 433. 



The superior court tenninated Dawn's parents' parental 
rights at a September 2011 trial, mak1ng Dawn eligible for 

adoption. 9 The Tribe asserted that, given the termination of 
parental rights, there was no longer good cause to deviate 
from )CW A's placement preferences and objected to Dawn's 

continued placement in Anchorage. IO In November the 

Smiths filed a petition to adopt Dawn. 11 At no point in the 
case did Elise fue an adoption petibon in the superior court. 

9 

to 

II 

Id at 435. 

Id 

Id 

The superior court conducted a placement hearing following 

the Tribe's objection to placement with the Smiths. 12 

Following testimony by a number of witnesses, including 

Elise, 13 the court found that there was continued good cause 
to deviate from ICWA's adoptive placement preferences and 

again approved Dawn's placement with the Snuths. 14 The 
court then granted the Smiths' adoption petition in March 

2012. 15 Dawn was almost four years old, and had *167 

lived with the Smiths for almost two and a half years. 16 

12 Id at 435-39. 

13 Id at 437-38. 

14 ldat43~0. 

IS Id at 440. 

16 Id at 434,440. 

In separate appeals, the Tribe appealed both the superior 
court's order f1nding that there was good cause to deviate from 

ICWA's placement preferences and the adoption order. 17 

We issued an order staying the adoption appeal while we 

considered the adoptive placement appeal. 18 

17 

18 

Id at440 n. 10. 

Id,· see also Native Yill. of Tununak v. State, OCS, et 
al., No. S-14670 (Alaska Supreme Court Order, Nnv. 29, 
2012) (staying sua sponte the adopbon appeal pcndtng 
the resolubon of the adoptioa placement appeal). 

................. __ -- --r-··- ----- ---... -- ... - - -
deviate from JCWA's placement preferences. 20 Though we 
had held in previous cases that the preponderance of the 
evidence standard was the correct standard of proof, we were 
convinced by the Tribe's argument that the preponderance 
standard was inconsistent with Congress's intent in enacting 
JCWA, and that a higher standard of proof-proof by clear 

and convincing evidence-was required. 21 We overruled our 
prior cases and remanded the adoptive placement case to the 
superior court for it to take additional evidence and make 
its determination whether there was clear and convincing 
evidence of good cause to deviate from ICWA's adoptive 

placement preferences. 22 We continued our stay order of the 

adoption appeal. 23 

19 

20 

21 

22 

23 

Tununak I, 303 P .Jd at 431. 

Id. at 453. 

Id at 446--49. 

Id at 453. 

Native Yil/. of Tununak v. State, OCS, et al., No. S-
14670 (Alaska Supreme Court Order, Nov. 29, 2012), 
Nahve VI//. of Tununak v. State, OCS. et al., No. S-
14670 (Alaska Supreme Court Order, June 21, 2013) 
(ordering briefing on whether the stay of the adoption 
appeal should continue following the court's issuance of 
its opmion in the adoption placemeat appeal). 

Four days after we issued our opinion in the adoptive 
placement appeal (Tununak I), the United States Supreme 
Court issued its opinion in Adoptive Couple v. Baby Girl 

(Baby Gtrl ). 24 There, the Supreme Court held that ICW A 
"§ 19 IS(a)'s [placement) preferences are inapplicable in cases 
where no alternative party bas formally sought to adopt the 
child. This is because there simply is no 'preference' to apply 
if no alternative party that is eligible to be preferred under § 

191S(a) bas come forward." 25 

24 

25 

-U.S.-, 133 S.Ct. 2552, 186 L.Ed.2d 729 (2013). 

Id at 2564. The dissent argues that this portion of 
the opinion was dJcta. We disagree. While .. statements 
of a legal rule set fonh in a judJcial opm.ion do not 
always divide neatly into "holdmgs' and "dicta,'" Parents 
Involved in Cmty. Schs v. Seal/le Sch. Dist. No I, 55 I 
·~ft ................ I!>,... .... .,D ILD t C.i "I.J cno l.,M.,\ 



U,1-11.i"' OUUUIYloHUU;t UI , .... n.n.. !l'Y 171~\l/t 171~\U/o 

and 19 I 5(a). See Baby Girt. 133 S.Ct at 2557. The 
Court's discussion of§ 1915(a) is succinct and its holding 
unequivocal, id at 2564-65, and we apply it to the facts 
of the present appeal, 

We asked the parties to provide supplemental briefing and 
oral argument on the effect of the Supreme Court's Baby 

Girl decision on the adoption appeal currently before us. 26 

We now hold that because the United States Supreme 
Court's decisions on issues of federal Jaw bind state courts' 
consideration of federal law issues-including the Indian 
Child Welfare Act-the decision in Baby Girl applies directly 
to the adoptive placement case on remand and to this adoption 
appeal. We discern no material factual differences between 
the Baby Girl case and this case, so we are unable to 
distinguish the holding in Baby Girl. Because the Supreme 
Court's holding in Baby Girl is clear and not qualified in 
any material way, and because it is undisputed that Elise did 
not "formally [seek] to adopt" Dawn in the superior court, 
*168 we conclude that, as in Baby Girl, ''there simply is 

no 'preference' to apply (,] [as] no alternative party that is 
eligible to be preferred under§ 19 IS(a) has come forward(,]" 
and therefore ICWA "§ 1915(a)'s [placement] preferences 

are inapplicable." 27 We affirm the superior court's order 
granting the Smiths' petition to adopt Dawn and vacate our 
remand order in Tununa/r: I requiring the superior court to 
conduct further adoptive placement proceedings. We do not 
otherwise disturb our decision in Tununak /. 

26 

27 

Native Viii. o/Tununok v. State, OCS. et al .• No. S-14670 
(Alaska Supreme Coun Order, Oct 7, 2013) (ordering 
briefing and oral argument on the effect of Baby Girl on 
the adoption case). 

Baby Girl, 133 SQ. at 2564. 

II, FACTS AND PROCEEDINGS 

A. Facts 

Dawn F. was born in Anchorage in March 2008. 28 When 
she was four months old OCS assumed emergency custody 

and placed her in fosler care in Anchorage. 29 The Tribe 
formally intervened in Dawn's CINA case in August 2008 
and submitted a list of potential foster placement options 

under Alaska Child in Need of Aid Rule 8(c)(7) 30 for Dawn, 

including placement with her maternal grandmother, Elise F .. 

uvmg with ner at the umc naa a bamer-cnme ror placement 

purposes. 32 OCS placed Dawn in a non-Native foster home 
to facilitate visitation with her mother, Jenn F., who lived 

in Anchorage. 33 In November 2008 the parties stipulated 
that there was good cause to deviate from ICWA's placement 
preferences, and in March 2009 the superior court found 
there was good cause to continue the deviation, as Jenn was 
progressing with her OCS case plan and it appeared she might 

be reunited with Dawn. 34 In August 2009 Elise contacted 
OCS to report that her son had moved out; she confirmed that 

she still sought foster placement 35 

28 

29 

30 

31 

32 

33 

34 

35 

Tummak I, 303 P.3d at 433. 

Id 

That rule states: 
Except to the extent otherwise directed by order 
or rule, [a tribe that has intervened in the 
proceedings) shall, Without awaiting a discovery 
request, provide to other parties the following 
information, excluding any privileged material:-.. 
·- names and contact informatioo for extended 
family of the child, a list of potential placements 
under ·- § 1915, and a summary of any tnbal 
services or tribal court actions involving the family. 
Unless otherwise directed by the court, these 
disclosures shall be made within 4S days of the date 
of service of the petition for adjudication. or for 
tnbes. the date of the order granting intervention. A 
party shall make its initial disclosures based on the 
information then reasonably available to it and is 
not excused from making iu disclosures because it 
has not fully completed its investigation of the case 
or because it challenges the sufficiency of another 
party's disclosures or because another party has not 
made its disclosures. 

Tununak I, 303 P.3d at 433. 

Id at 433-34. 

Id at 434. 

Id 

Id 

In October 2009 OCS placed Dawn with non-Native foster 
parents Kim and Harry Smith in Anchorage, and in December 



Village councll .rreslaenis visnea .r.use s nomc m 1 WllllldA. 
on OCS's behalf and noted potential hazards in the home 

that needed to be addressed before placement could occur. 38 

These included W1Secured guns, cleaning supplies, medicine, 

and general clutter in the area that Elise planned to use as 

Dawn's bedroom. 39 In February 20 IO Elise assured OCS 

she would remedy these issues, and OCS asked Elise to 
arrange for a second home visit once she made the proposed 

changes. 40 

36 

37 

38 

39 

40 

Id. 

Id. 

Id. 

Id. 

Id. 

*169 In May 2010 Elise attended a visit with Jenn and 

Dawn and told an OCS social worker that she thought Jenn 

would complete substance abuse treabnent; Elise did not seek 

foster placement at that time and had not remedied the issues 

in her home. 4t OCS filed two petitions to terminate Jenn's 

parental rights; the first was denied in November 2010, and 

a second was filed in April 2011. 42 At a status conference 

in February 201 I Elise was present telephonically, and she 

questioned the court about whether Dawn would be returned 

ta Jenn. 43 The court advised her in no uncertain terms that 

it was not safe for Dawn to return to Jenn's household given 

Jenn's continuing mental health issues and illegal drug use. 44 

The superior court ultimately terminated Jenn's parental 

rights in September 201 I. 45 Following termination the Tnbe 

argued there was no longer good cause to deviate from 

ICWA's placement preferences, and a placement hearing was 

scheduled. 46 

41 Id. 

42 Id. 11434-JS. 

43 Id. at 43S. 

44 Id. 

45 Id. 

and the petition was stayed pending the resolution of the 

ICWA placement bearing on November 14, 2011. 47 

47 Id. 

B, Proceedings 

I, The placement bearing and appeal 

The superior court noted at the outset of the placement hearing 

that it would not consolidate the CINA placement case with 
the adoption case, but cautioned the Tribe that it would not 

get "two bites at the apple"; in other words, "if the Tribe 

los[t], it [would]n't get to contest placement in the adoption 

proceeding." 48 We explained in Tununak I that "[w]hen the 

court declined to consolidate the two cases, it stated that 

the future adoption proceeding would be dependent on the 

placement ruling in the CINA case" 49 and that "denying 

the Tribe's objections to adoptive placement [effectively] ... 

clear[ed] the way for the Smiths to adopt Dawn." 50 

48 

49 

50 

Id. at 443. 

Id. 

Id. at 444. 

Elise tesufied at the hearing.S I She had previously been an 

ICWA social worker and was aware of her ICWA rights. 52 

When asked if she wanted to take care of Dawn just because 

the Tribe wanted her to she answered with an equivocal "[y]es 

and no." SJ She clarified: "[l]t is my right to adopt or take 

my granddaughter and ... raise her as an Alaska Native •.. 

because she is part ofmy flesh and blood and so that she [can] 

learn her values in Native culture and traditions and where 

she came from." 54 Elise also said that she had not been able 

to see Dawn very often due to the expense of travel; she did 
not call or wnte letters to Dawn because the child was too 

yowig to read or communicate; she knew Dawn did not know 

her at that point; and she understood Dawn would have to be 

gradually introduced to life in the village to prevent culture 

shock. ss Elise testified that she wanted Dawn to be placed 

with her "from the beginning" and she recognized that "if 

[Dawn] had moved [m] with me when [Dawn] was [a] young 

infant, then it could have been easier because [Dawn] would 



at this hearing that she had filed a petition to adopt Dawn, but 

the record contains no evidence that such a petition was ever 

filed, and no party has argued to the contrary. 56 

SI 

52 

53 

54 

55 

56 

Id at 437-38. 

Id 

Id at 438. 

Id (internal quotabon marks omitted). 

Id 

ln its briefing to us the Tnbe conceded that no court 
petition was filed. 

*170 In its decision on placement the superior court noted 

that Elise was 67 years old and would be 82 when Dawn 

turned 18. 57 The court found Elise's testimony on the 

question of whether she wanted to adopt Dawn "less than 

convincing" and pointed out that she had maintained almost 

no contact with Dawn and knew nothing of Dawn's life in 

Anchorage. 58 The court also found that Elise testified that 

she wanted to adopt Dawn because the Tribe wanted her 

to. 59 The court found that the Smiths had been "exceptional 

foster parents" to Dawn. 60 Ultimately, the court determined 

there was good cause to deviate from ICWA's placement 

preferences by a preponderance of the evidence in accordance 

with Alaska Adoption Rule 11 (f). 61 The Tribe moved to stay 

the Smiths' adoption proceeding pending the Tobe's appeal 

of the placement ruling to our court, but this motion was 

denied. 62 

57 Id at 439. 

58 Id 

59 Id 

60 Id 

61 Id at 439-10. 

62 Id at 440. 

2. The adoption hearing and appeal 

the court noted that, since the placement hearing, "[n]o 

individual has come forward" and "[n]o names have been put 

forward of somebody who would be !CW A compliant under 

1915(a) and the [Smiths] have been there for Dawn for ••• 

these several years and the child's almost four." The court 
concluded it was in Dawn's best interest to be adopted that 

day by the Smiths, but cautioned that "the adoption [could] 

be reversed .•• anything could happen including removal of 

the child" from the Smiths' care. Elise did not appear al the 

adoption hearing. 

63 Id 

The Tnbe appealed the adoption to our court. On November 

29, 2012, we issued an order sua sponte staying the adoption 
appeal pending our decision in the related adoption placement 

appeal. 64 

64 Natii,e V,/1. o/Tununak v. State. OCS. et al., No. S-14670 
(Alaska Supreme Court Order, Nov. 29, 2012). 

3. Our decision In the placement appeal 
In Tununak I and the United States 

Supreme Court's decision In Baby Girl 

We issued our decision in the placement appeal on June 

21, 2013. 65 In that opinion we reversed and remanded 

the superior court's adoptive placement decision. 66 We 

concluded that ICWA requires a heightened clear and 

convincing evidence standard of proof be applied to 

the § 191 S(a) good cause determination. 67 Because the 

superior court's placement decision was decided under a 
preponderance of the evidence standard, we remanded for the 

superior court lo undertake a new good cause determination, 

consistent with a clear and convincing evidence standard, 
to decide whether deviation from the preferred placement 

preferences provided in ICWA § 1915(a) was appropriate. 68 

We issued an order along with our decision in Tununak I that 
requested the parties to brief their positions on whether our 

stay of Dawn's adoption appeal should continue pending the 
superior court's proceedings on remand following Tununak 

/. 69 

65 1imunak l 303 P.3d at 431. 



68 

69 

Id at 452-53. 

Native Y,/1, o/Tununakv, State, OCS, et al, No. S-14670 
(Alaska Supreme Court Order, June 21, 2013). 

The United States Supreme Court issued its decision in 

Adaptive Couple v. Baby Girl four days later; the Court held 

that ICW A"§ I 915(a)'s preferences are inapplicable in cases 

where no alternative party has formally sought to adopt the 

child. This is because there simply is no 'preference' to apply 

if no *171 alternative party that is eligible to be preferred 

under § l 915(a) has come forward." 7o 

70 Baby Girl, 133 S.C1. 2552, 2564 (2013). 

In Baby Girl, the child's biological father (Biological 

Father) and biological mother (Birth Mother) broke off thetr 

engagement after Birth Mother became pregnant but would 

not accommodate Biological Father's request to move up 

the wedding. 71 Biological Father bad no meaningful contact 

with Birth Mother followmg the couple's separation and sent 
her a text message indicating that he wished to relinquish 

his parental rights. 72 Birth Mother decided to give the child 
up for adoption and selected a non-Native adoptive couple 

(Adoptive Couple) through a pnvate adoption agency. 73 

71 

72 

73 

Id at 2558. 

Id 

Id 

Approximately four months after Baby Girl's birth, Adoptive 

Couple served Biological Father with notice of their pending 

adoption petition. 74 Btological Father signed the paperwork, 

stating he was not contesting the adoption. 75 He later 

testified that he assumed he was relinquishing parental rights 

to Birth Mother. 76 Biological Father contacted a lawyer a 
day after signing the papers and subsequently requested a 

stay of the adoption proceedings. 77 In those proceedings 

be sought custody of Baby Girl, took a paternity test. and 
participated in a four-day trial after which the South Carolina 

Family Court ultimately awarded him custody and denied 

Adoptive Couple's adoption petition. 78 

74 Id 

77 

78 

Id. at 2558-59. 

Id al 2559; Adoptive Couple v. Baby Girl, 398 S.C. 
625, 731 S.E.2d 550, 55S-56 (2012) (Adoptive Couple) 

(indicating that the trial took place from September 12-
15, 2011, when Baby Girl was roughly two ycan old), 
reh'g denied (Aug. 22, 2012), cert. granted - U.S. 
-, 133 S.CL 831, 184 L.Ed.2d 646 (2013), and rev'd, 

-U.S.-, 133 S.CL2552, 186 LEd.2d 729(2013). 

That decision was appealed to the South Carohna Supreme 

Court. and Biological Father participated in that appeal. 79 

The South Carohna Supreme Court characterized his appeal 

as a "legal campaign to obtain custody" and alTmned the 

family court order. 80 The decision was appealed to the 

United States Supreme Court. and Biological Father again 

participated in that appeal. 81 At no point did Binlogical 

Father file a petition to adopt Baby Girl. 82 

79 

80 

81 

82 

Adoptive Couple, 731 S.E.2d al 552. 

Id at 552,561. 

Baby G,rl, 133 S.C1. a12556. 

Id. at 2564. 

The United States Supreme Court ultimately reversed the 

South Carolina Supreme Court. holding in part that lCWA 

"§ 1915(a)'s preferences are inapplicable in cases where no 

alternative party bas formally sought to adopt the child." 83 

The Court reasoned: "This is because there simply is no 

'preference' to apply ifno alternative party that is eligible to 

be preferred under § l 9 I 5(a) has come forward." 84 

83 

84 

Id 

Id 

Because the Supreme Court's interpretation of ICWA § 

19 l 5(a) in Baby Girl called into doubt the application of§ 

19 lS(a)'s placement preferences on remand in Tununak /-as 

no one but the Smiths sought to formally adopt Dawn-we 

issued an order directing the parties to brief the effect of Baby 

Girl on the present adoption appeal and granted oral argument 

in the matter. 85 



Ill. STANDARD OF REVIEW 

Ill 121 "[T]he [United States] Supreme Court's deeisions 
on issues of federal law, including issues arising under the 
Federal Constitution, bind the state courts' consideration 

*172 of those issues," 86 and we review those issues de 

novo. 87 Pure questions oflaw, including issues of statutory 
interpretation, invoke our "duty to 'adopt the rule oflaw that 

is most persuasive in light of precedent, reason, and policy' 

" 88 using our independent judgment 89 

86 

87 

88 

89 

Doe v. Stale, Dep't of Pub Safety, 92 P.3d 398, 404 
(Alaska 2004 ). 

State, Dep't of flea/th & Soc. Sen,,, Office of Children~ 

Servs v. Doherty, 167 P.3d 64. 68-70 (Alaska 2007) 
(applying de nova review to § 1983 claims as a matter 
of federal law). 

West v. Buchanan, 981 P.2d 1065, 1066 (Alaska 1999) 
(quoting Guin v Ila. 591 P .2d 1281, 1284 n. 6 (Alaska 
1979)). 

Doe, 92 P.3d at 402. 

IV. DISCUSSION 

All parties agree that we must decide the Tribe's challenge 

on appeal to the Smiths' adoption of Dawn in light of 

the Supreme Court's decision in Baby Girl. The State 

contends that "[b]ecause no one other than the Smiths 

formally sought to adopt Dawn, her adoption should be 

upheld under the controlling [Baby Girl ] decision." The 

Smiths agree. The Tribe urges us to vacate the superior 

court's adoption deeree and remand this matter for an 

adoptive placement determination based on our deeision in 

Tununak I that required the superior court to find, under 

a clear and convincing evidence standard, whether there is 

good cause to deviate from ICWA § 1915(a)'s placement 

preferences. The Tribe takes the position that: (I) Baby Girl 

is factually distinguishable and inapplicable to state-driven 

child proteetion cases; (2) to the extent Baby Girl does apply, 

1t merely requires !tat a specific family be formally identified 

as desiring placement of the Native child and Elise satisfied 

that requirement in this case; and (3) the requirement is 

satisfied in Alaska as soon as a tnl,e intervenes in the case and 
makes formal CINA Rule 8(c)(7) disclosures. 

unUI an anemanvc uuupuv1, 1Cl.lllll1 .. ,_ - ._. ... r•-c:, -~---­

petition, this decision will have disastrous results for rural 

Alaska, placing the largest burden on Native families with the 

fewest legal and financial resources, and ereate a dangerous 

disincentive forOCS, as the agency will place Native children 

in the first available home, thereby neutering the proteetions 

that !CW A originally sought to provide to promote the 

preservation of the Indian family. 

The Tribe's interpretation of Baby Girl, as echoed by the 

dissent, strains the plain wording of a clear, unequivocal, 

and unqualified deeision on a matter of federal law as 

interpreted by the United States Supreme Court For the 

reasons that follow, we conclude that we are required to apply 

the Supreme Court's bright-line interpretation of !CW A § 

I 915(a)'s placement preferences to bar from consideration as 

an adoptive placement an individual who has taken no formal 

step to adopt the child. 

A. ICWA § 191S(a) and Baby Girl Do Not Distinguish 

A State-Initiated Child Custody Proceeding From A 

Voluntary Private Adoption. 
!CW A § 1915(a)'s placement preferences apply to "any 

adoptive placement of an Indian child under State law," 90 

and !CW A defines adoptive placements broadly as "the 

permanent placement of an Indian child for adoption, 

including any action resulting in a final decree of 

adoption.· 91 The federal statute does not distinguish 

between state-initiated child protection cases and voluntary 
adoptions. The Supreme Court in Baby Girl also did not 

carve out such a distinction. In Baby Girl, tho Supreme Court 

held without qualification that § 1915(a), "which provides 

placement preferences for the adoption of Indian children, 

does not bar a non-Indian family like Adoptive Couple from 

adopting an Indian child when no other eligible candidates 

have sought to adopt the child." 92 The Court emphasized that 
the "'scope" of *173 § 1915(a) has a '"critical limitation," 

namely, that" § 1915(a)'s preferences are inapplicable in 

cases where no alternative party has formally sought to 

adopt the child." 93 The Court reiterated, "This is beeause 

there simply is no 'preference' to apply if no alternative 

party that is eligible to be preferred under § 19 I 5(a) has 

come forward. • 94 To make its rationale perfectly clear, the 

Court again explained that, beeause Adoptive Couple was the 
nnlv r.m;lv that "soul!ht to adopt Baby Girl,"§ 1915(a)'s 



As a pollcy matter, tne \;oun Droaa1y conc1uaea maL wnm;;: 
[CW A "was enacted to help preserve the cultural identity and 
heritage of Indian tnbes," to require a placement preference 
determination for a party who did not seek to adopt "would 
put certain vulnerable children at a great disadvantage solely 

because an ancestor---even a remote one-was an Indian. .. 96 

The Court cautioned that such a result may cause ''prospective 
adoptive parents (to) ... pause before adopting any child who 

might possibly qualify as an Indian under the ICW A." 97 

90 2S U.S.C. § l91S(a)(cmphas1Sadded). 

91 2S U.S.C. § 1903(/ Xiv) (emphasis added). 

92 Baby Girl, 133 S.Ct. 25S2, 2SS1 (2013). 

93 Id. at 2S64. 

94 Id 

95 Id at 2S6S. 

96 Id 

97 Id 

The dissent characterizes these statements by the United 
States Supreme Court interpreting § 1915(a) as dicta 
addressing the South Carolina Supreme Court's suggestion 
that if it had terminated Biological Father's rights, § 1915(a)'s 
preferences would have applied. But Baby Girl explained, 
clarified, and decided that § 1915(a) did not apply where 
no alternative party sought to adopt the Indian child, as 
was the case of Biological Father. When discussing the 
distinction between a holding and dictum, the Supreme Court 
has drrected that '"(w]hen an opinion issues for the Court, 
it is not only the result[,] but also those portions of the 

opinion necessary to that result by which we are bound." 98 

We are likewise bound by the Supreme Court's holding 
concerning§ 1915(a); it was necessary to the Supreme Court's 
reversal of the judgment of the South Carolina Supreme Court 

and its remand of the case for further proceedings. 99 In 
those *174 further proceedings, it was clear to the South 
Carolina Supreme Court that§ !915(a)'s rebuttable adoption 
preferences dtd not apply to Biological Father, and the South 
Carolina court dtd not apply them. As the South Carolina 
Supreme Court stated on remand: 

99 Se, Baby Girl, 133 S CL at 2564-oS. The dissent points 
out that Baby Girl dJd not consistently use the word 
.. bold" in its summary of the three central boldmgs in the 
case; instead, the Court stated. 

[W)eho/dthat2S U.S.C. § 1912(!) ... does not apply 
when. as here, the relevant parent never had custody 
of the child. We further hold that§ 19l2(d) ... is 
inapplicable when, as here, the parent abandoned 
the ladian child before buth and never bad custody 
of the cluld. Finally, we clan.fl that§ 191S(a) ... 
does not bar a non~lnd1an fanuly hke Adopnve 
Couple from adopting an Indian child when no 
other eligible candidates have sought to adopt the 
child. We accordingly reverse the South Carohna 
Supreme Court's judgment and remand for further 
proceedings. 

Id al 2SS7 (emphasis added). Conttary to the d1Ssent's 
argument. we do not agree tha1 the Court's use of the 
word "clarify" as opposed to "bold" when addressing 
§ l91S(a) "leaves room for states to determine under 
thelf own adoption procedures when an ehgtble 
candidate has come forward such that the preferences 
should be apphed." Our cases often use the word 
.. clanfy'' to signal a holding. For example, in Bruce L 
v. W.E .. 247 P.3d 966,976 (Alaska 2011), we staled: 

At first blush A.BM [v. Mil .. 6SI P.2d 1170 
(Alaska 1982) ] seems to mandate a reversal of 
the tnal court's detenninat1on that Tunothy is not 
an Indian chdd because the Eberts' concessions 
to the contrary throughout the proceedmgs should 
consbtutc judicial admissions. But given our 
subsequent case law definmg the hn11tanon of 
judicial admissions to purely factual matters and our 
discussion here regarding the nature of membership 
or ebg1b1hty for membership in a tribe, we c/anfy 

that the holding of A.B.M. is limited to precludmg 
the adoptive parents from argumg a new position on 
appeal contrary to a position they had taken in the 
superior court on an issue not raised to or decided 
by that court. 

(emplulSIS added) (footnote omitted). See al.so 

Griswald v. Cuy of 1/omer. 252 P.3d 1020, 1027 
(Alaska 201 I) iWe therefore clarifl that where 
the superior court acts as an intermediate appellate 
court ... its opmion or decision on appeal is the 
'judgment' to wluch [the applicable appellate rule] 
refers." (emphasu added)); Husseini "· Husseini, 
230 P.3d 682, 688 (Alaska 2010) iWe take tlus 
opportunity to elaborate on our holding in [a pnor 
case] .••. [Wle clarify that the trial court's decision 



racrua1 nnamg, mat acmonstnm:: me excepaona1 
circumstances justifying such a sale and that 
specifically articulate the grounds upon which the 
order for sale is based." (emphasis added)); Keane v. 
Local Boundary Comm'n, 893 P.2d 1239, 1249-50 
(Alaska 1995) ("[W]e clarijj, that the test presented in 
[our prior case], is still applicable·- [and] 'a different 
rule applies where the party seekmg the injunction 
stands to suffer irreparable harm and where, at the 
same time, the opposing party can be protected from 
injury.'" (emphasis added) (citation omitted)). 
We conclude that the d1ssent's "reliance on words, 
phrases, and quotations" over substantive legal 
conclusions in this case confuses dicta from the 
Court's actual holding. Judith M. Stinson, Why Dicta 
Becomes /lo/ding and Why It Afatten, 76 BROOK. 
L.REV .. 219,222 (2010). The Supreme Court, as the 
ultimate arbiter of federal law, has counseled that 
'"unless we wish anarchy to prevail within the ... 
judicial system. a precedent of this Court must be 
followed by the lower .•• courts [ on issues of federal 
law] no matter how misguided the judges of those 
courts may think it to be." Hutto v. DaviJ, 4S4 US. 
370,375, 102 S.CL 703, 70 L.Ed.2d 556 (1982). Baby 
Girl compels today's resulL 

The [United States] Supreme Court has articulated the 

federal standard. and its application to this case is clear: ••• 

!CW A does not authorize [Biological] Father's retention 

of custody. Therefore, we reject [Biological] Father's 
argument that I915(a)'s placement preferences could be 

an alternative basis for denying the Adoptive Couple's 

adoption petition. The Supreme Court majority opinion 

unequivocally states [ ] [that] "§ I 915(a)'s preferences 

are inapplicable in cases where no alternative party has 

formally sought to adopt the child." .•.. As the opinion 

suggests, at the time Adoptive Couple sought to institute 

adoption proceedings, they were the only party interested 

in adopting [Baby Girl]. Because no other party has 
sought adoptive placement in this action, § I 9 I 5 has no 

application in concluding this matter .... IOO 

100 Adophve Couple v. Baby Girl, 404 SC. 483, 746 
S.E.2d 51, 52-53 (2013) (footnote and citation omitted) 
(emphasis added), petitions for reh'g denied. 404 S.C. 
490,746 S E.2d 346 (2013),stoydenied.-U.S.--, 
134 S CL 32,-L.Ed.2d-(2013). 

The Supreme Court's federal standard is now clear, and 

consequently§ 1915(a)'s preferences will not apply in this 

because "[r]ather than a termmahon or parental nghts through 

a private adoption arranged by a non-Indian parent after an 
Indian parent abandoned the child, this was a state-sponsored 

parental rights termination and a state-sponsored adoptive 

placement clearly subject to ICWA." The Supreme Court 

previously has explicitly discussed distinctions between 
voluntary and non-voluntary relinquishments of parental 

rights in the context of!CW A; it did not do so in Baby Girl. In 

M,ssissippl Band of Choctaw Indians v. Holyfield (Holyfield 

), the Court noted that while the focus of Congressional 

testimony on !CW A was "on the harm to Indian parents and 

their children who were involuntarily separated by decisions 

of local welfare authorities, there was also considerable 

emphasis on the impact on the tnbes themselves [from] 

the massive removal of their children" IOI outside of this 

context 102 The Holyfield decision involved the voluntary 

adoption of twin babies. 103 *175 The Court concluded 

that !CW A still applied to such a situation because "[t]ribal 

jurisdiction under§ I9ll(a) was not meant to be defeated 

by the actions of individual members of the tribe,'' I04 

and congressional intent clearly indicated that an individual 

Indian could not defeat !CW A's jurisdictional scheme by 

voluntary action. to5 

IOI 

102 

103 

490 U.S. 30, 34,109 S.CL 1597, 104 L.Ed.2d 29 (1989). 

Id at 49-51, 109 S.Ct. 1597 (discussing how Congress 
subjects non-Indian family placements of young Indian 
children to JCWA's jurisdictional and other provtsions, 
even in cases where the parentJ consented to an 
adopnon, because of concerns going beyond the wishes 
of individual parents" (emphasis added)). 

Id at 37, 109 S.CL 1597. In Holyfield a petition for 
adoption was filed for twin babies whose parents were 
enrolled memben of the Mississippi Band of Choctaw 
Indians and residents and domic1haries of the tribal 
reservation in Mississippi. Id The twins were born 200 
miles from the reservation. and the parents executed 
consent-to-adoption forms leading to the adoption of the 
children by non-Indian adoptive parents. Id at 37-38, 
109 S.Ct. 1597. The tribe moved to vacate and set aside 
the decree of adoption. Id at 38, 109 S.CL 1597. The 
Supreme Court held the chddrcn were "domiciled"' on 
the reservation within the meaning ofICW A's exclusive 
tnDal jurisdiction provision even though they were 
never physically present on the reservation themselves, 



104 

105 

Id at 49, 109 S.Ct. 1597. 

Id. at 51,109 S.Ct. 1597. 

In Holyfield, the Court adopted and applied its broad­

sweeping interpretation of ICW A to all types of parental 

rights relinquishment cases, including those arising out of 

a parent's voluntary action. If in Baby Girl the Court had 

intended to hmit its holding to voluntary adoptions, it 
certainly could have articulated such a restriction. But no 

such limiting language appears in the Court's opinion in Baby 

Girl. Because the Court did not )unit its holding in Baby 

Girl to voluntary adoptions, we reject the Tribe's and the 
dissent's attempt to factually distinguish Baby Girl from the 

case before us where the adoption resulted from state-initiated 

cluld protective proceedings. 

B, Elise Did Not Formally Seek To Adopt Dawn. 
(3( (4( We are "not bound by decisions of federal courts 

other than the United States Supreme Court on questions of 

federal law." 106 But in cases where the Supreme Court has 

decided a question of federal law that is directly applicable to 
and binding on the case we are to decide, we "owe obedience 
to the decisions of the Supreme Court of the United Stales .•. 

and a judgment of the Supreme Court provides the rule to 

be followed ... unbl the Supreme Court sees fit to reexamine 

il" 107 

106 

107 

Totemoff v. State, 905 P.2d 954, 963 (Alaska 1995) 
(citing In re F.P., 843 P.2d 1214, 1215 n. I (Alaska 
1992)). 

McCoffery v. Green, 931 P .2d 407, 415 (Alaska I 997) 
(Rabinowitz, J., dissenting) (quollag IB JAMES W .. 

MOORE ET Al., MOORE'S FEDERAL PRACTICE§ 
0.402[1], at 1-10 (2d cd.1996)) (internal quotallon marks 
omitted). 

(S( After Dawn was placed in emergency foster care, the 

Tribe early on provided Elise's name to OCS as a potential 

placement option in its CINA Rule 8(cX7) disclosures. IOS 

Ehse discussed her initial interest in being a placement with 

OCS, but she was ruled out at that time because an adult son 

living w,th her had a barrier-crime. 109 Dawn was placed with 

non-Native foster parents in Anchorage so that she could be 

closer to her mother while Jenn completed treatment, and the 

C.U~t:: ~UDld~u:::u V\.,,::t LU 1cpu11 U&illl 111;1 :,vu uou IIJUY~ u,,n, ~LI ... 

confinned that she sull sought placement, but in December 

2009 a representative from the Association of Village Council 

Presidents visited Elise's home in Tununak on OCS's behalf 

and noted potential hazards in the home that needed to be 

addressed before placement could occur. 111 Elise assured 

OCS she would remedy these issues. 112 During this period 

Jenn was working toward reunification with Dawn, 113 and 

Elise understandably wished to support her daughter in that 

endeavor. 

108 

109 

I IO 

111 

112 

113 

Tununak I, 303 P .Jd 43 I, 433 (Alaska 2013). 

Id. at 433-34. 

Id. at 434. 

Id. 

Id. 

Id. 

The critical piece, however, is Elise's failure to fonnally 

assert her intent to adopt Dawn as OCS moved toward 
lenninating Jenn's parental rights. The superior court denied 
OCS's first petition to terminate parental rights in November 
20 IO, and a second petition was filed in April 2011 that 
ultimately resulted in termination in September 201 I. At a 

status conference in February 20 I I the superior court advised 

Elise that placement with Jenn was not a viable option due to 

*176 Jenn's continued mental health and drug issues. And 

when the Smiths filed a fonnal petition to adopt Dawn on 

November 3,201 I, Elise did not file a competing adoption 

petition or any other formal request that might serve as a 

proxy for such a peution. 114 In other words, knowing that 

the Smiths had the only legally viable request for adoption 

before the court at that time, Elise did not file a competing 

request to be considered an adoptive parent for Dawn prior to 

the placement hearing. 

114 Seeid. at 435. 

(6( Elise did appear at the November 14, 2011 placement 

hearing and testified that she wanted to adopt Dawn. 115 She 

also tesufied that she had filed a fonnal adoption peution 

herself in Bethel. From the record developed by the parties 
both in the superior court and in this court, there is no 



no court petition was filed. The superior court found Elise's 
testimony on her desire to adopt '~Jess than convincing," 
observing that Elise also said that she wanted to adopt Dawn 

because the Tribe wanted her to and pointing out that she had 

maintained almost no contact with Dawn and knew nothing 

of Dawn's life in Anchorage. The superior court made this 
credibility determination and our role as the reviewing court 

is not to reweigh the evidence on this point, but instead 

to "review a trial court's decision in light of the evidence 

presented to that court." 1 16 

115 

I 16 

Id at 435, 437-38. 

Chloe 0. v. State, Dep't of Health & Soc. Serv,., Office 
o/Onldren's Sem. 309 P 3d 850,856 (Alaska 2013). 

In Baby Girl, Biological Father displayed a much higher level 

of involvement, but the Supreme Court nonetheless found 
his efforts insufficient Biological Father requested a stay of 

the adoption proceedings after learning of Adoptive Couple's 

pending request and sought custody of Baby Girl. tt7 He 

participated in a trial in the South Carolina Family Court and 

was awarded custody, 118 had that custody order affirmed 

by the South Carolina Supreme Court, 119 and participated 

in the appeal before the United States Supreme Court. 

Notwithstanding this active participation by Biological Father 

at every level of the state and federal litigation, the Supreme 

Court still found that "he did not seek to adopt Baby Girl; 

instead, he argued that his parental rights should not be 

terminated in the first place." 120 In other words, because 

Biological Father did not "formally [seek] to adopt" Baby 

Girl, the Supreme Court held that he could not be an JCW A 

preferred placement-he was not an "alternative party" that 

triggered§ 191S(a)'s adoptiveprcferences. 121 

117 

I I 8 

119 

120 

121 

Baby Girl, 133 S.Ct. 2552, 2558-59 (2013). 

Id at 2559. 

Id. 

Id at 2564 (emphasis in ongmal). 

Id at 2565 ("Nor do § l915(a)'s rebuttablc adoption 
preferences apply when no alternative party has fonnally 
sought to adopt the child."). 

Applying the Supreme Court's controlling precedent to the 

come forward" 122 to adopt Dawn. Because the Smiths were 

the only family that, in the words of the Supreme Court, 

"formally sought to adopt" Dawn, § 19JS(a)'s ''rebuttable 

adoption preferences [do not] apply [because] no alternative 

party has formally sought to adopt [this] child." 123 In short, 
we arc bound by Baby Girfs interpretation of this subsection 

of JCW A, and cannot ignore the Supreme Court's clear, 

unqualified ruling on a matter of federal Indian Jaw. 

122 

123 

Id at 2564. 

Id at 2565. 

C. Alaska CINA Rule 8(c)(7) Disclosures Are Not 
Analogous To Requiring An Individual To Formally 

Seek To Adopt A Child. 

(7( We are likewise not persuaded by the Tribe's argument 
that Elise's contact information •177 on the Tnbe's CINA 

Rule 8(c)(7) disclosure in the underlying CINA case amounts 

to a formal adoption request Rule 8(c)(7) directs that a tribe 

shall ''without awaiting a discovery request, provide to other 

parties ... names and contact information for extended family 
of the child, a list of potential placements under ... § 1915, 
and a summary of any tribal services or tribal court actions 

involving the family." These initial disclosures must be made 

within 45 days of the order granting intervention. 124 

124 CINA Rule 8(cX7). 

A tribe's production of contact information for possible 

placements is neither equivalent nor analogous to a formal 

adoption petition. Rule 8(c)(7) is a discovery procedure; it 

requires disclosure of potential placement options for OCS to 

consider. A Rule 8(c)(7) disclosure was filed by the Tribe; it 

does not in any way represent a clear expression by Elise { or 
anyone else) ofa formal intent to adopt the child. An adoption 

petition, on the other hand, is the legally "formal" way for 

a person to express a readiness and willingness to adopt a 

child. In Baby Girl, the Supreme Court envisioned a bright­

line test; in order to qualify for JCW A § I 91 S(a)'s adoptive 

placement preference, one must first "formally seek" to adopt 

the child by filing a petition for adoption. 125 If Biological 

Father did not meet this bright-line standard, notwithstanding 

his significant involvement at every level of the Baby Girl 

case, the Tnoe's tender of Elise's contact information shortly 

after the Tribe's intervention in this case cannot meet the 



D. The Tribe's Policy Considerations 

Finally, the Tribe argues that if we interpret Baby Girl lo hold 

that ICWA's placement preferences are inapplicable until an 

alternative Native adoptive family member files a competing 

adoption petition, this decision will place a difficult burden 

on Native fanulies, which have the fewest legal and financial 
resources, and create a dangerous incentive for OCS to place 
Native children in the first available home "except in the rare 

case when a Native family files its own adoption petition." 

The dissent echoes the Tnbe's concerns, noting that "at least 

one state practice guide" does not read Baby Girl lo mean an 

adoption petition must be filed; rather, all the practice guide 

cautions is that the adoptive candidate "formally" assert his or 

her intent lo adopt the child and take "proper steps" lo convey 

these intentions lo the court. 126 

126 See CHRISTINE P. COSTANTAKOS, JUVENILE 
COURT LAW &PRACTICE§ 13:12 (2013). 

But the dissent misses the point of the practice guide. The 

practice guide concludes that "[f]or practitioners representing 

a parent of an Indian child who wants assurances that hiS or 
her child will be placed with another family or tribal member 
if adoption is needed, the lesson is clear: identify early on any 

family members, relatives, or tribal members who are willing 

and desirous of custody and take proper steps lo formally 

convey their intentions lo the court in this regard.'" 127 As 

we have explained, we read Baby Girl lo mean that filing a 
petition for adoption is "formally" asserting an intent lo adopt 

using the "proper steps." And while we do not disregard the 

Tribe's policy concerns, neither may we disregard the holding 

of the Supreme Court on this matter offederal law. 

127 Id. (emphasis added). 

Having said this, we urge tribes and OCS to enable and 
assist tribal members lo seek placement early in CINA and 

voluntary adoption cases, accompanied by a formal adoption 

petition once it appears that OCS's goal for the child is 

adoption. The Alaska Court System, attorneys representing 

tribes in Alaska, the CINA bar, the probate bar, and others 

will work lo develop appropriate adoption forms and online 

information and instructions lo assist tribes and potential 

adoptive parents in navigating this requirement. 

*178 Indian child's tribe; or (3) other Indian families." 

And our decision in Tununak I directs that "OCS must 

prove by clear and convincing evidence that there is good 
cause to deviate from ICWA § 1915(a)'s adoptive placement 

preferences." 128 Implicit in this holding is the understanding 

that before the court entertains argument that there is good 

cause lo deviate from § 1915(a)'s preferred placements, it 

must searchingly inquire about the existence of, and OCS's 

efforts lo comply with achieving, suitable § 191 S(a) preferred 

placements. Contrary to the dissent's suggestion, today's 

decision has no bearing on OCS's duty lo comply with the 

express purpose of ICWA "to promote the stability and 

security of Indian tribes and families.'' 129 We anticipate 

that our decisions in Tununak I and today will highlight the 

importance of OCS identifying early in a CINA case all 

potential preferred adoptive placements, and the importance 

of a person claiming preferred placement filmg a petiuon for 

adoption, in order lo effectuate Congress's intent "lo protect 

the rights of the Indian child as an Indian and the rights of 

the Indian community and tnbe in retaining its children in its 

society." 130 

128 

129 

130 

Tununak I, 303 P.3d 431,450 (Alaska 2013). 

D.J. v. P.C .. 36 P.3d 663,677 (Alaska 2001) (in1emal 
quo1ation marks omitted) (cinng 25 U.S C. § 1902). 

Tununak I. 303 P.3d at 441-42 (c1ttng Miss Band of 
Choctaw Indians v. 1/olyfield. 490 U.S. 30, 37, I 09 S.Ct 
1597. 104 LEd.2d 29 (1989)). 

Add!tiooally, as the d1Ssent acknowledges,§ 1915(e) 
requires OCS to document its "efforts to comply 
with the order ofprefereoce specified in[§ l9l5(a) 
]" when such a placement IS made following a 
properly filed pebbon. We expect that the supenor 
court will carefully aod actively scrubmze OCS's 
efforts in identifying potenbal adoptive placements 
aod complying with its obligations under§ l915(a) 
and our case law. 

V. CONCLUSION 
Because we are bound lo follow the United State Supreme 

Court's decision in Baby Girl, and because no one but the 

Smiths formally sought lo adopt Dawn, we AFFIRM the 

superior court's grant of the adoption and VACATE Tununak 

ls pnor order for a renewed good cause hearing in the 



WINFREE, Justice, dissenting. 

WINFREE, Justice, dissenting. 

I respectfully disagree with today's decision. In my view the 

court overstates the United States Supreme Court's holding in 

Adoptive Couple v. Baby Girl (Baby Girl) 1 and understates 

the nature of the underlying adoptive placement proceeding 

in this case, discussed at some length in Native Village of 

Tununak v. State, Deportment of Health & Social Services, 

Office of Children's Services (Tununak I). 2 

2 

-u.s.-, 133 s Ct. 2552, 186L.Ed.2d 729(2013). 

303 P.3d 431 (Alaska 2013). 

Baby Girl arose from a state court private adoption 

proceeding where: (I) the Indian father abandoned the child 

before birth; (2) the non-Indian mother found an appropriate 

couple willing to adopt the child; and (3) the state's statutes 

provided that under these circumstances the father's parental 

rights could be terminated and the adoption completed. 3 But 
the father contested the termination of his parental rights and 

the adoption, arguing that because the child was an Indian 

child under the Indian Child Welfare Act (!CW A), 4 he was 

entitled to ICWA's protections against the termination of his 

parental rights. 5 

3 

4 

5 

133 S.Ct. at 255S-59; Adoptive Couple v. Baby Girl 
(Adoptive Couple), 398 S.C.625, 731 S.E.2d S50, 553-
56, 561 (2012), rev'd - U.S.-, 133 S.Ct. 2552, 
186 L.Ed.2d 729. 

25 u.s.c. §§ 1901-1963 (2012). 

Baby Girl, I 33 S.Ct. at 2559; Adophve Couple, 731 
S.E.2d at 55S-56. 

Because the case involved only the termination of the father's 

parental rights, the focus of the Supreme Court's decision was 

on ICWA §§ 1912(d) and (I), neither of which is at issue in 

this case. The Court first addressed§ 1912(1), noting that it 

*179 provides that "[n]o termination of parental rights 

may be ordered in such proceeding in the absence of a 

determination, supported by evidence beyond a reasonable 

6 Baby Girl, 133 S.Ct. at 2560 (alteration and emphasis in 
original). 

The Court held that§ 1912(1) was inapplicable because the 

fathernever had legal or physical custody of the child, 7 and 

noted that ICWA's protections were not applicable: "In sum, 

when, as here, the adoption of an Indian child is voluntarily 

and lawfully initiated by a non-Indian parent with sole 

custodial rights, the ICW A's primary goal of preventing the 

unwarranted removal of Indian children and the dissolution 

of Indian families is not implicated." 8 

7 

8 

Id at 2562. 

Id. at 2561, 

The Court next addressed § 1912(d), noting it "provides 

that '[a]ny party' seeking to terminate parental rights to 

an Indian child under state law 'shall satisfy the court 

that active efforts have been made to provide remedial 

services and rehabilitative programs designed lo prevent the 

breakup af the Indian family and that these efforts have 

proved unsuccessful.' " 9 The Court held that§ 1912(d) was 

inapplicable because the father had abandoned the child and 

there was no family unit to protect: 

9 

IO 

Id at 2562 (alteration and emphasis in original). 

[W]e hold that § 1912(d) applies only in cases where 

an Indian family's breakup would be precipitated by the 

termination of the parent's rights, The term breakup refers 

in this context to the discontinuance of a relationship. or 
an ending as an effective entity. But when an Indian parent 

abandons an Indian child prior to birth and that child has 

never been in the Indian parent's legal or physical custody, 

there is no relationship that would be discontinued-and no 

effective entity that would be ended-by the termination of 

the Indian parent's rights. In such a situation, the breakup 

of the Indian family has long since occurred, and § 19 I 2(d) 

is inapplicable. IO 

Id (alterations. citations, and internal quotation marks 
omined). 

The Court then addressed the state court's dicta-that even 

if the father's parental rights were properly terminated, § 



11 See id. at 2557 (stating §§ 1912(1) and (d) rulings 
were holdings, but stanng § 1915(a) discussion was 
clanfication to state court). 

In the decision below, the [stale court] suggested that if it 
had terminated Biological Father's rights, then§ 1915(a)'s 
preferences for the adoptive placement of an Indian child 
would have been applicable ...• 

Section 1915(a) provides that "(i]n any adoptive 
placement of an Indian child under State law, a 
preference shall be given, in the absence of good cause 
to the contra!)', to a placement with (I) a member of 
the child's extended family; (2) other members of the 
Indian child's tnbe; or (3) other Indian families." [But)§ 
1915(a)'s preferences are inapplicable in cases where no 
alternative party has formally sought to adopt the child. 
This is because there Simply is no "preference" to apply 
if no alternative party that is eligible to be preferred 

under§ 1915(a) has come forward. 12 

12 Id at 2564 (citation omitted). 

The Court noted that the father had been contesting the 
termination of his parental rights rather than seeking to 
adopt the child, thal the paternal grandparents bad not sought 
custody of the child, and that the tribe had not presented any 

tribal member seeking to adopt the child. 13 Thus, no one 
with a§ 1915(a) preference had "come forward" to adopt the 

child. 14 

13 

14 

Id 

Id 

From this, today the court interprets the Supreme Court as 
requiring that "with respect *180 to adoptive placements 

for an Indian child under state law," 15 a formal state 
court adoption petition, or a formal "proxy," must be filed 
before a person will be considered for adoptive placement 

preference under § 1915(a). 16 But in my view: (I) the 
Supreme Court imposed no such requirement, which would 

impliedly preempt state adoption procedures; 17 (2) as this 
case amply demonstrates, such a requirement elevates form 
over substance; and (3) such a requirement in the context of 
this case flies in the face of I CW A's express purpose. 

17 

not file a state court adoption petition. The court notes 
the grandmothe~s teswnony that she bad peotioned for 
placement and adoption, and then notes there is no such 
pebt1on in the state court. But the grandmother was 
not asked whether she was refemng to paperwork filed 
in state court or tnbal court, or even whether it was 
paperwork given to the Office of Children's Services. 
When the grandmother testified during the adoption 
placement bearing, the adoption peuuon question was a 
side-issue dl.J'ected to whether she truly wanted to adopt. 
Because the record for this appeal was created well 
before a formal adoption petition requirement became an 
issue, the record before us does not reveal to what the 
grandmother was referring m her testimony; it may be the 
""proxy" for a state court adoption peution that the court 
says is missing in this case. 

CJ In re Brandon M., 54 Cal.App.41h 1387, 63 
Cal.Rptr.2d 671, 677-78 (1997) ("Congress clearly 
intended that [ICWA] exist side-by-side with the eh1ld 
custody laws of the SO states and necessarily understood 
that the courts of those states would and should attempt 
to hannoruze, not presume conflicts between. the two.j; 
In reAdop11onof A.B .. 245 PJd 711,719 (Utah 2010) 
("So long as [ICW A's] core protections are honored and 
the intent of ICW A is preserved. states may fashion the 
underlying procedural framework."). 

The Supreme Court made no holdmg about § 1915(a), 18 

but observed that§ 1915(a) does not apply when no eligible 
person "bas formally sought to adopt the child .•• because 
there simply is no 'preference' to apply ifno alternative party 
that is eligible to be preferred under § 1915(a) has come 

forward." 19 The Court's initial overview o fits decision stated 
it was clarifying that§ l 915(a) preferences are inapplicable 
if no eligible candidates .. have sought to adopt the child," 

without using the word "formally." 20 The Court did not hold 
that whether an eligible candidate has come forward is a 
matter of federal law. And it certainly did not hold as a matter 
offederal law that§ 1915(a) can apply only when an eligible 

person has filed an adoption petition in state court. 21 

18 The court today asserts that I am mistaken on this point, 
concluding that the Supreme Court's decision about § 

1915(a) constitutes a "holdmg." I prefer to rely on the 
Supreme Court's own statements about its decision: 

(W]eholdthat25 U.S.C. § 1912(1).-does not apply 
when, as here, the relevant parent never bad custody 



19 

20 

21 

va....,. -.. ... ,_ a ouaa1.7, ..,.._ ., • .,.,!/.T ..,._. lf &"'IJ\A/ ,,, 

does not bar a non-Indian family ... from adopting 

an Indian child when no other eligible candidates 

have sought to adopt the child. 

Baby Girl, 133 S Ct. at 2557 (emphasis added), I 
might agree wnh the court's conclusion had Baby 

Girl actually involved the applicanon of§ 1915(a)'s 
adoption placement preferences, even in part. But it 

did not-the questions actually presented and decided 

were whether §§ 1915(d) and (I) applied to the 
statutory parental nghts termination in the state court. 

I do not reject the notion that clarification of a holding 

can itself be a holding; that is not the case here, 

Id at 2564. 

Id at 2557, 

Cfid 

Yet today the court assens that state couns are constrained 

by the Supreme Court's decision and now can apply 

§ 1915(a) preferences only when competing state cnurt 

adoption petitions exist. It is not at all self-evident that this 

is what the Supreme Court meant. 22 and it is even less 

self-evident that *181 the Supreme Court impliedly created 

a monolithic federal rule trumping state court adoption 

procedures. The Court's clarification certainly leaves room 

for states to detennine under their own adoption procedures 

when an eligible candidate has come forward such that the 

preferences should be applied. 23 Baby Girl does not compel 

today's result; today's result comes directly from this court 

and imposes a new state-law barrier to§ 1915(a)'s adoption 

placement preferences. 24 

22 At least one state practice guide docs not read Baby 
Girl to mean an adoption petition must be filed. In 
Nebraska. the Juvenile Court Law and Practice guide 

cautions practitionen that Baby Girl"eliminatcs the need 

for a party to demonstrate good cause to depart from 

the lCWA adoptive-placement preferences, where no 

one described in those statutorily-designated preferences 

has stepped forward to formally assert an intent to 

acquire custody of, or to adopt the child." CHRISTINE 
P. COSTANTAKOS, JUVENILE COURT LAW & 
PRACTICE § 13:12 (2013) (emphasis added). The 
practice guide merely directs that. "[t]or practirionen 

representing a parent of an Indian chdd who wants 

assurance that his or her child wdl be placed with 
annther familv nr trihRI mll"mN'r if Rrlnntinn it n--"M 

23 

24 

their intentions to the court in this regard." Id (emphasis 

added). This approach makes abundant sense to me. 

Cf Baby Girl, 133 S.Clat2558 (noting that the§ 1915(a) 
preferences apply "'with respect to adoptive placements 

for an Indian child under state law " (emphasis 

added)); In re Adoption af A.B., 245 P.3d 71 I, 719 
(Utah 20 I 0) (noting "states may fashion the underlying 

procedural framework" forapplying ICWA's substantive 
standards); State ex rel. CD, 200 P.3d 194, 209 
(Utah App.2008) (noting "there are no express statutory 
provisions declaring [the procedure for) eompl[ying) 
wtth the ICWA's placement preferences;. 

In fact. on remand of Baby Girl, the state court applied 

its own adoption law in determining whether newly 
filed competing adoption petitions in the case were 

eligible for§ 1915(a) preferences; the court held the 
petitions were ineligible because the "litigation must 

have finality, and it is the role of this court to ensure 

"the sanctity of the adoption process' understate law 

is 'jealously guarded.' " Adoptive Couple v. Boby 

Girl (Adophve Co11ple II), 404 S.C.483, 746 S.E.2d 
SI, 53 (2013) (emphasis added) (quotJng Gardner v. 
Baby Edward, 288 SC. 332, 342 S E.2d 601, 603 
(S.Cl986)), 

Cf Miss. Band of Choctaw Indians v. Hai)field, 490 
U.S.30,36-37, 109S.CL 1597, 104LEd.2d29(1989) 
(statang placement preferences are .. [t]he most imponant 

substantive requirement imposed on state courtsj; Josh 

L v. State, Dep't of Health & Soc. Sen'S., Office of 

Children's Servs., 276 P.3d 457, 465 (Alaska 2012) 
("We recognize that the placement preferences under 

section 1915 arc critical to JCWA's goal of promoting 

the stability and security oflndian tn"bcs and families.;; 

In re Adoption a/Sara J., 123 P.3d 1017, I 024 (Alaska 
2005) (stating§ 1915(a) established federal policy that 
.. 'where possible, an Indian child should remain in the 

Indian community'" (quoting H.R.Rep. No. 95-1386, at 
23, reprinted in 1978 U.S.C.C.A.N, 7530, 7546)), 

It is self-evident that if no one eligible and suitable for 

a § 1915(a) adoptive placement preference comes forward 

to adopt an Indian child, there can be no preferred 

adoptive placement. 25 This is not a particularly novel 

understanding; it was precisely the factual situation in Baby 

Girl, and the Supreme Court's language should not be read 

to suggest anything more. We described the eligibility­

suitability determination process in Tununak I: 



we read ICWA's structure and purpose to preclude 
choosing between preferred and non--preferred 
placements if the preferred placement is .. suitable," 
as measured by the prevailing social and cultural 
standards af the Indian community. The existence 
af a suitable preferred placemeat precludes any 

consideration of a non•preferred placement unless 
good cause exists, for example, because another 
preference has been expressed by the child or the 
child's biological parents, or because the child has 
special needs that caMot be met by an otherwise­
swtable preferred placement. 

123 P.3d at 1028 (emphasis in onginal) (citation 
omitted); see alsa Guidelmes for State Courts; Indian 
Child Custody Proceedings, 44 Fed.Reg. 67,584, 
67,594 (Nov. 26, 1979) (stating one good cause factor 
for deviation from§ 1915(a) is "[t]he unavailability 
of swtable families for placemeat after a d1hgent 
search has been completed for fam1hes meeting the 
preference cnteria"). 

(B]efore determining whether good cause exists to deviate 
from the placement preferences, a court must first inquire 
as to whether any suitable preferred placements exist 

The "preferred placement" inquiry reqwres a court to 
apply the statutory framework and follow the tiered 
order of preference mandated by ICWA, i.e., give 
preference first to a member of the child's extended 
family, then to other members of the Indian child's 
tnbe, and then to other Indian families. This does 
not end the inquiry, however, as the court must also 
assess the suitabiltty of each prospective placement if 
a party alleges that a preferred placement is unsuitable. 
In other words, the court must determine not only 
that a placement is preferred, but also that *182 the 

placement would be a suitable caretaker for the child. 26 

26 303 P.Jd 431,450 (Alaska 2013) (citations omitted). 

But after today's decision, it does not appear that a trial 
court has to make any inquiry about preferential adoptive 
placement unless an eligible person actually files an adoption 

petition. 27 And now, when multiple relatives in a village 
might consider adopting a child after a termination of parental 
rights, they cannot simply participate in adoptive placement 
proceedings in the child in need of aid case to determine 
who is eligible and suitable, but rather must file separate and 
~--~--.. ·-- 1' --· -..1--~-- -.-&!~---

placement preferences pnor to termination nf parental 
rights). The ClNA rules do aot explicitly require such an 
inquiry for an adoptive placement. 

One can only wonder about the impact af today's 
decision on the State's duties regardmg § 191S(a)'s 
placement preferences. We have not had occasion to 

consider the exact contours of the State's duty to search 
for eligible preferred adoptive placements and ass1St 
such parties in coming forward. The Bureau of Indian 
Affairs Guidehnes assume that a .. diligent search" wait 
be made for a preferred adoptive placement and that 
an unsuccessful search will be good cause to deviate 
from§ 191 S(a)'s mandated preference list. Guidelines 
for State Courts, Indian Child Custody Proceedings, 
44 Fed.Reg. at 67,594. And§ 191S(e) requires the 
State to document its "'efforts to enmply with the 
order of preference specified in [§ 1915]." I have 
previously expressed the view that the State has an 
affumanve duty to effectuate placement preferences 
when possible. Josh L, 216 P.3d at 472 (Winfree, 
J .. dissenting). Today's decision presents interesting 
questions about the State's duties. Does the State have 
a duty to seek out and advise those ehgible for a § 

19 IS(a) preference that a state court adoption petition 
must be filed before they wilt be considered? And what 
if. as is the case here. the State simply does not want 
an eligible person under§ 19 IS(a) to have an adopuve 
placement preference? Can the State stand behind its 
view that the grandmother was nnt "'suitable" and it 
therefore bad no duty to assist her with an adoption 
petition? Or did the State breach its duty to the 
grandmother and the Tnbe? The Tribe's concern that 
requiring an adoption petition for consideration under 
§ 191S(a) will lead to a lesser effort by the State to 
effectuate§ I 91S(a) is not unfounded. 

The tribe makes a persuasive argument that requiring a 
state court adoption petition to trigger§ l915(a)'s adoptive 
placement preferences will have disastrous results for 
Alaska's rural Natives. In many villages the court system has 
no presence and legal representation is nonexistent Village 
relatives who might seek to adopt have little way of knowing 
when a child has been freed for adoption in an urban child 
in need of aid court proceeding, or whether a non-Indian 
foster family has filed an adoption petition. In my view 
§ 1915(a) placement preferences should, at the very least, 
apply when a person seeks adoptive placement in a child in 
need of aid proceeding. I see no good reason for requiring a 
state court adoption petition to trigger !CW A's preferences, 



In Tununak I we expressly stated that the adoptive 

placement proceeding in this case was to detennine 
whether Dawn would be adopted by her grandmother 

in the village or by her foster parents in Anchorage: 

"even though the placement detennination took place­

in the context of a CINA proceeding, it is clear that 

the parties were essentially contesting-and the superior 

court was essentially detennining-adoptive placement for 

Dawn." 28 Our decision's very substance was how to apply 

Alaska Adoption Rule 11, which we said applied to the 

proceeding. 29 And just six months later we expressed that 

"it was clear in [Tununak I J that the issue being contested 

at the placement review hearing was the child's placement 

for adoption." 30 But now the court says the grandmother's 

effort to obtain preferential adoptive placement-in what 

we said was an adoption proceeding-was not an effort 

to *183 "fonnally" adopt Dawn because she did not file 

formal adoption paperwork. 3 t This adherence to fonn over 

substance, especially in an ICW A contex~ is untenable. 

28 

29 

30 

31 

303 P.3d at 443. 

Id. at 433, 443-44. 

Irmo E. v. Stare, Dep't of Health & Soc. Serv,., 312 
P 3d 8SO, 8SS (Alaska 2013) (citing Tummak I, 303 
P.3d at 439--40) (noting that in C.L v. P C.S .• 17 P.3d 
769, 772 (Alaska 2001), foster care placement changed 
inta adoptive placement when superior court tenninated 
parents' parental rights and children's foster parents filed 
petitions to adapt the children), 

The cnun suggests the grandmother's pamcipation in the 
adoptive placement proceeding did not rise to the level 
nf"fonnally (seeking] to adopt" because, comparing her 
efforts 10 those of the biological father ia Baby Gzrl, 
the father's .. much higher level of involvement" in the 
adoption proceedings was still insufficienl to constitute 
a fonnal adoption effon. This comparison is inapt: the 
Supreme Court concluded the biological father "did not 
seek to adopt Baby Girl" because he instead sought to 
prevent tennination of his parental rights. not because his 
efforts were not sufficiently fonnal. Bab:11 Girl, t33 S Ct 
2SS2, 2SS9 (2013), 

Unhkc in Baby Girl, where the Supreme Court took great 

pains showing otherwise when analyzing the two ICWA 
fprmin111tinn nrnvicinna 11t iccnf" Tf"WA'ci rmrnrwf" i• .,,...,..,.,.(u 

parentat ngnts mrougn a pnvate aaopuon arrangea oy a non· 

Indian parent after an Indian parent abandoned the child, this 

was a state-sponsored parental rights tennination and a state-

sponsored adoptive placement clearly subject to ICWA. 32 

And here the tribe and maternal grandmother actively sought 

adoptive placement with the grandmother so the child could 

live in the village with tribal members. 33 This case compels 

the application of§ I 9 I 5(a)'s adoptive placement preferences, 

and ifit does no~ it is clear that ICW A is not working the way 

it should in Alaska. 34 

32 

33 

34 

Like Baby Girl, this case .. concerns a •child 
custody proceeding,' which ICW A defines to include 
proceedings that involve •1erminanon of parcntat rights' 
and 'adoptive placement'• Id. at 2SS7 n. I (c1tmg 2S 
U.S C. § l903(t)). 

Cf. id at 2S6S (stating that ICWA "was enacted to 
help preserve the cultural identity and hentagc of 
lndian tnbcs"); see also In re .Adoption of Sara J.. 
123 P.3d 1017, t024 (Alaska 200S) (stating§ 191S(a) 
established federal policy that • 'where possible, an 
Indian child should remain in the lndian community' 
" (quoting H.R.Rep. No. 9S-1386, at 23. reprinted in 
1978 U.S.C.C.A.N. 7S30, 7546)). 

Time and time agaia we sec CINA cases involving 
village children placed in urban foster homes while 
their parents work to meet the conditions for regaining 
custody; if the parents ultima1ely fail, the children rarely 
return to 1he village but rather are adopted, often by the 
foster parents, and remain in urban ccnten, This case is 
yet another example. 

This case should be remanded to the superior court for a 

renewed adoption placement hearing, as we contemplated in 

Tununak I. 35 If Dawn's grandmother is a suitable adoptive 

placemen~ then, in light of§ 1915(a) and absent good cause 

to deviate from its preferences, 36 the current adoption should 

be vacated and Dawn should be placed with her grandmother 
for eventual tribal or state court adoption. 

35 

36 

303 P.3d43l,4S3 (Alaska2013). 

Cf. id. at 4SI-S3 (discussmg facton relevant to 
good cause 10 deviate from § 19t5(a)'s placement 
preferences). 

I dissent 
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