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SPONSOR STATEMENT

SB 94 -  RIGHTS-OF-WAY

SB 94 limits the scope with which the State can exercise it’s RS2477 rights-of-way.

Rights-of-way were established in the state under R.S. 2477 through use and 
development until virtually all federal land in the state was withdrawn when Public Land 
Order 4582 was issued on January 17, 1969, which placed all federal land in the state in a 
reserved status. When sec. 706 of the Federal Land Policy and Management Act (43 
U.S.C. 1701) repealed R.S. 2477 on October 21, 1976, valid existing rights under R.S. 
2477 were preserved. In 1998, the Alaska State Legislature recognized claims to 602 
rights-of way, and the Department of Natural Resources has identified 67 additional R.S. 
2477 rights-of-way. A significant number of the claimed R.S. 2477 rights-of-way in the 
state cross privately owned land. R.S. 2477 rights-of-way that cross private property 
have resulted in increased trespass to private land, resource damage to the servient estate, 
and conflicts between the public users, private landowners, and state right-of-way 
managers, all of which can lead to time-consuming and costly litigation. While providing 
for the public right to access R.S. 2477 rights-of-way, every effort should be made to 
minimize the effect on the affected property owners.

SB 94 would minimize this effect by limiting these rights-of-way to 60 feet and 
restricting their purpose to transportation. It also sets up the conditions for secondary 
easements for inspection, repair, maintenance and improvements, and the conditions for 
dispute resolution. The bill also states that realignment of RS2477s will be handled 
under eminent domain law.

SB 94 also vacates the Copper Center - Valdez right-of-way. This R.S. 2477 right-of-way 
overlaps a 17(b) easement involving a road and all-terrain vehicle trail that is roughly 
parallel the Klutina River from the New Richardson Highway to partway around Klutina 
Lake; the road and trail form a portion of the claimed Copper Center-Valdez right-of- 
way. The road and trail are also supported by 17(b) easements which were reserved to 
the public when the federal government conveyed the land underlying the road and trail 
to Ahtna, Incorporated.
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SECTIONAL ANALYSIS  
SSSB 94 -  Rights-of-W ay

SECTION 1 Vacates the Copper Center -  Valdez right-of-way for those portions that overlap
public easements established by ANSCA.

SECTION 2 Limits R.S. 2477 rights-of-way that crosses private lands
• to the use of the route established on October 21, 1976;
• to a width of 60 feet;

to transportation purposes.

Grants a secondary easement to R.S. 2477’s rights-of-way that cross private land 
in order to enter, inspect, repair, maintain, & improve the right-of-way:

• to the extent that the routine maintenance and repair may only 
preserve the condition of the right-of-way as it existed on October 
21, 1976;

• and to make necessary improvements to the right-of-way to 
preserve the transportation use of the right-of-way.

Requires the state to consult with and gain permission of the private landowner 
prior to making improvements other that routine maintenance and repair.

Allows for mediation if there is a dispute between the private land owner and the
state about improvements to the right-of-way.

Requires the state to consult with the private landowner who owns the underlying 
land if an R.S. 2477 has been damaged beyond repair and is to be realigned.

Defines “routine maintenance and repair”.
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Identifier (file name) SB094SS-DNR-MLW-3-8-14
Title RIGHTS-OF-WAY

Bill Version 
Fiscal Note Number 
() Publish Date

Dept. Affected 
_ Appropriation 
Allocation

SS SB94
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Land & Water Resources

Sponsor
Requester

Senator Olson
Mining, Land and Water

Senate Transportation OMB Component Number 3002

Expenditures/Revenues (Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

FY15
Appropriation
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Included in 
Governor's 

FY15 Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY15 FY15 FY16 FY17 FY18 FY19 FY20
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants, Benefits
Miscellaneous

*** 0.0 *** *** *** *** ***

TOTAL OPERATING *** 0.0 *** *** *** *** ***

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1007 I/A Rcpts (Other)
1156 Rcpt Svcs (DGF)

*** 0.0 *** *** *** *** ***

POSITIONS
Full-time
Part-time
Temporary

ICHANGE IN REVENUES I
Estimated SUPPLEMENTAL (FY14) operating costs __________
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY15) costs __________
(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? 
If yes, by what date are the regulations to be adopted, amended, or repealed?

(separate supplemental appropriation required)

(separate capital appropriation required)

No
Discuss details in analysis section.

Why th is  fisca l note d iffe rs  from  previous version ( if in itia l version, please note as such)
Initital Version

Prepared by 
Division

Approved by 
Division

(Revised 8/16/2013 OMB)

Brent Goodrum, Director
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Joe Balash, Commissioner
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Phone 269-8600
Date/Time 3/8/14 12:00 PM
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STATE OF ALASKA
2014 LEGISLATIVE SESSION

BILL NO. SS SB94

FISCAL NOTE ANALYSIS

Analysis

SSSB 94 a lte rs  S ta te -ow ned  and h is to rica lly  vested p ro p e rty  rights. The bill w o u ld  lim it th e  size, m ain tenance  and use o f 
R.S. 2477 righ ts -o f-w ay , e ffe c tiv e ly  re linqu ish ing  va luab le  s ta te  p ro p e rty  in te rests  w ith  no com pensa tion .

The precise fisca l im pacts o f  th is  b ill are in d e te rm in a te  because by placing lim ita tio n s  on th e  State 's exis ting  p ro p e rty  
rights, it  cu rta ils  pub lic p ro p e rty  in te res ts  th a t th e  State cu rre n tly  ho lds in tru s t fo r  th e  b e n e fit o f all Alaskans. In add ition , 
th e  loss o f  access and th e  va lue o f  th a t access to  th e  s ta te  w o u ld  be s ign ifican t and should th e  s ta te  need to  realign a 
r ig h t-o f-w a y , th e  s ta te  w o u ld  be re q u ire d  to  repurchase th e  land re linqu ished  th ro u g h  its condem n a tio n  a u th o r ity  under 
new  AS 19.40.340(d).

The b ill seeks to  vacate  po rtio n s  o f, and s ign ifican tly  a lte r th e  S ta te 's rem a in ing  in te res ts  in an R.S. 2477 righ t-o f-w ay  
know n as RST 633 (the  C opper C ente r to  Valdez Trail). T ha t r ig h t-o f-w a y  and th e  S tate 's in te rests  in i t  is c u rre n tly  the  
sub jec t o f  ongo ing  litig a tio n  in a case b ro u g h t by A htna, Inc. against th e  S ta te  o f Alaska. See Ahtna, Inc., v. Alaska Dept, o f  
Transp. & Public Facilities, et. al., Case No. 3AN-08-6337.

Second, th e  b ill seeks to  re linqu ish  S ta te -ow ned R.S. 2477 p ro p e rty  in te re s ts  w hich have a lready h is to rica lly  vested. 
Today, due to  subsequent conveyance o f  lands w hich w e re  once fe d e ra lly  ow ned , in m any instances R.S. 2477 righ ts-o f- 
w ay n ow  co n tin ue  to  exist across p riva te  ow nersh ip , inc lud ing  Alaska N ative  co rpo ra tions . These righ ts -o f-w ay  serve as 
im p o rta n t legal access to  resources and o p p o rtu n itie s  fo r  all c itizens o f  the  State.

This b ill w o u ld  re s tr ic t th e  legal in te res ts  th a t th e  State p resen tly  possesses in R.S. 2477 righ ts -o f-w ay  by, am ong o th e r 
th ings:

1. N arrow ing  th e ir  w id th ;
2. N arrow ing  th e  m e th o d s  and types o f  use w h ich  can occu r on th e m , inc lud ing  lim itin g  th e  r igh ts -o f-w ay  to  th e  m ode, 

m e th o d  and types o f use w h ich  occu rred  as o f  R.S. 2477's repeal in 1976; and
3. Placing lim ita tio n s  on th e  S ta te 's a b ility  to  m a in ta in  and im p ro ve  th e  r igh ts-o f-w ay.

DNR estim a tes th a t th e  S ta te  cu rre n tly  possesses in excess o f 20,000 linear m iles o f  cod ified  R.S. 2477 righ ts-o f-w ay. If 
un cod ified  rou tes w e re  inc luded, th is  nu m b e r is like ly  c loser to  26 ,600 m iles. A s ign ifican t percentage, b u t n o t all, o f th e  
cod ified  rou tes  are  100 fe e t in w id th . O f th e  acreage sub ject to  a cod ifie d  RST, at least 50% o f th a t acreage is ow ned  by 
na tive  co rp o ra tio ns  o r  is p riva te ly  ow ned . The b ill seeks to  lim it RSTs on these  lands to  o n ly  60 ' in w id th . The loss o f righ t- 
o f-w a y  acreage to  th e  s ta te  resu ltin g  fro m  th e  d im in ished  4 0 ' o f  r ig h t-o f-w a y  on cod ified  R.S. 2477s w o u ld  at a m in im u m  
equate  to  48 ,500  acres. (20 ,000  linea r m iles o f  cod ified  RSTs x 5,280 f t /m ile  x 40 f t .  w id th  lost, d iv ided  by 43 ,560 s .f./acre  
x 50%). The loss o f  va lue  o f these  rou tes to  th e  s ta te  w o u ld  exceed $48.5 m illio n  assum ing a basic cost o f  lands along 
pubic access o f $1 ,000  per acre.

(Revised 8/16/2013 OMB) Page 2 of 2



FISCAL NOTE
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Identifier (file name) SB094SS-DQT-NDAES-3-8-14
Title Rights-of-Way

Bill Version 
Fiscal Note Number 
() Publish Date

Dept. Affected 
_ Appropriation 

Allocation

SS SB 94

DOT&PF

Sponsor
Requester

Senator Olson

Design, Engineering & Construction 
Northern Design and Engineering Services

Senate Transportation Committee OMB Component Number 2299

Expenditures/Revenues (Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

FY15
Appropriation

Requested

Included in 
Governor's 

FY15 Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY15 FY15 FY16 FY17 FY18 FY19 FY20
Personal Services 
T ravel 
Services 
Commodities 
Capital Outlay 
Grants, Benefits 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1007 I/A Rcpts (Other)
1156 Rcpt Svcs (DGF)

0.0 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
Full-time
Part-time
Temporary

ICHANGE IN REVENUES- I
Estimated SUPPLEMENTAL (FY14) operating costs __________
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY15) costs __________
(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? 
If yes, by what date are the regulations to be adopted, amended, or repealed?

(separate supplemental appropriation required)

(separate capital appropriation required)

No
Discuss details in analysis section.

W hy th is  fisca l note d iffe rs  from  previous version ( if in itia l version, please note as such)
Initial version.

Prepared by Connie McKenzie, Special Assistant______________________________________  Phone 465-4772
Division Office of the Commissioner Date/Time 3 /7 /1410:00AM

Approved by Mary Siroky, Director____________________________________________________  Date 3/7/2014
Division Administrative Services Division__________________________________________
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FISCAL NOTE ANALYSIS

Analysis

STATE OF ALASKA BILL NO. SS SB 94
2014 LEGISLATIVE SESSION

The p roposed leg is la tion  w o u ld  vacate  th e  Revised S tatutes o f  th e  U nited States (R.S.) 2477 Copper C enter-Valdez righ t- 
o f-w ay, re fe rre d  to  as RST 633 in s ta tu te , fo r  those  po rtions  th a t ove rlap  pub lic  easem ents established in 17(b) easem ents 
o f  th e  Alaska N ative  Claims S e ttle m en t Act.

In a d d itio n  it  w o u ld  add a ne w  section to  AS 19 .30  th a t w o u ld  lim it  uses and size o f  R.S. 2477 righ ts -o f-w ay  th a t cross 
p riva te ly  ow ned  land: w id th  no t to  exceed 60 fe e t; uses o f  th e  ro u te  established on O ctober 2 1 ,1 9 7 6 ; used fo r  
tra n s p o rta tio n  purposes exclud ing rest areas, parking lots, o ve rn ig h t cam ping, b oa t launches, rec rea tion  sites, o r  s im ila r 
uses.

The proposed leg is la tion  w o u ld  inc lude a secondary easem ent to  en te r, inspect, repa ir, m a in ta in , and im p ro ve  th e  r igh t- 
o f-w a y  u n d e r ce rta in  co n d itio ns . It also a llow s fo r  re -a lignm en t due to  damage by na tura l causes th a t are beyond repair, 
bu t res tr ic tin g  tra s n p o rta tio n  o p tio ns  to  pre -1976 uses.

There w ill be no fiscal im pac t to  th e  d e p a rtm en t.

(Revised 8/16/2013 OMB) Page 2 of 2
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B a c k g r o u n d  -  A la s k a  L a n d  S ta tu s  P r io r  to  1 9 7 1

• During the period of expansion of the Western 
frontier (1796-1976), the U.S. Governm ent em b raced  
a policy of disposal of the federal lands, transferring 
them to private individuals, railroads, and states in 
order to provide a revenue base.
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L e g a l D e f in i t io n s

The statute reads: "The right of way for the construction of highways over 
public lands, not reserved for public uses, is hereby granted."

On the ADNR-DML&W website it states: “the word highway was 
historically used to refer to foot trails, pack trails, sled dog trails, crudely 
built wagon roads, and other corridors for transportation. The term 
highway is defined in state statue AS.19.59.001 (8) “os a road, street, trail, 
walk, bridge, tunnel, drainage structure and other similar or related 
structure or facility and right-of-way thereof..."

The process of asserting claims under the statute is far from consistent 
and has been the subject of litigation between the federal government, 
the States and private landowners.

The Alaska Legislature instructed in its 1998 law that, while providing for 
the public’s right to use these historic access easements, “every effort 
should be m ade to minimize the effect on private property owners



C u r r e n t  A la s k a  L a n d  S ta tu s

669 - RS2477s in the state -  exam ples range from 
DeBarr Road in A nchorage and Farmer’s Loop  
Road in Fairbanks to numerous unimproved foot 
trails, some of which m ay not be visible with the 
naked eye or to the prospective purchaser of the 
property.

142 - RS2477s in the Ahtna region.



P u b l i c  L a n d s  

P r e - 1 9 7 1

Public LandsAlaska State BoundaryRS2477 Roads
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C u r r e n t  A h t n a  L a n d  S ta tu s  a n d  R S 2 4 7 7 /1 7 (b )  R o a d s

• Ahtna Lands contain 402 linear miles of RS2477 classified 
roads.

• Proposed 100’ R-O-W will consume 9,406 acres of Ahtna Land.
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C u r r e n t  A h t n a  L a n d  S ta tu s  a n d  R S 2 4 7 7 /1 7 (b )  R o a d s

• Ahtna Lands contain 402 linear miles of RS2477 classified 
roads.

• Proposed 100’ R-O-W will consume 9,406 acres of Ahtna Land.

• Ahtna Lands contain over 221 linear miles of 17(b) easements.

• Many are duplicative of existing ANCSA 17(b)’s or 
approximately 529 miles worth.

• Approximately 98 linear miles of 17(b) easements are 
duplicative of RS2477 roads in Ahtna Lands.

• 17(b)’s are public easements ranging from 25’ -  60’ in width.
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P r o b le m s  o f  R S 2 4 7 7  R o a d s  f o r  L a n d o w n e r s

RS 2 4 7 7  R -O -W 's  a r e  a  s i g n i f i c a n t  b u r d e n  o n  t h e  u n d e r l y i n g  l a n d o w n e r .



R S 2 4 7 7  L a n d o w n e r  ( P r d t i J e m s \

M u d d y  R o a 4 s t / >
iST_ .r . \  ■

RS2477 Roads RS2477 Roads in Ahtna Lands Atitnatands ' v
■ r- ("UU-li*_________

..- .'-a -

o o



o o o



o o



o o o



•'■‘•/'■•'I

R S 2 4 7 7  L a n d o w n e r  

M u d d y  R o a d s
• M.r,rr. t ■ y  •/ \

• «
RS2477 Roads in Ahtna Lands Ahtna Lands c ^  s-RS2477 Roads



o o o



R S 2 4 7 7  L a n d o w n e r  ( t r o B l e m # -  ■ §  

F l o o d i n g  " I
:lr e \ ;

' - A
Ahtna ^ indsRS2477 Roads RS2477 Roads in AHtna Lantfs



o o



Y

R S 2 4 7 7  L an d o w n er iRrofe|em !$\ 
M u d d y  R o a d s / P o o r  S i t e  L d c a i t o r i

J  > '  v  /  /

RS2477 Roads RS2477 Roads in Ahtna Lands Ahtna Lands
Qiiy.'nZ-



o o

P r o b le m s  o f  R S 2 4 7 7  R o a d s  f o r  L a n d o w n e r s

RS 2 4 7 7  R -O -W ’s a r e  a  s i g n i f i c a n t  b u r d e n  o n  t h e  u n d e r l y i n g  l a n d o w n e r .

T h e  S t a t e  c l a i m s  t h a t ,  in  g e n e r a l ,  RS 2 4 7 7  R -O -W ’S a r e  1 0 0  f e e t  w i d e  a n d  c a n  b e  
r e l o c a t e d  a s  n e c e s s a r y  if n a t u r a l  c o n d i t i o n s  m a k e  t h e  r o u t e  i m p a s s a b l e  o r  u n s a f e .

T h e  S t a t e  a l s o  c l a i m s  t h e  r ig h t  t o  e n t e r  p r o p e r t y  t o  p e r f o r m  m a i n t e n a n c e  a n d  
r e p a i r  w o r k  s u c h  a s  p a v i n g ,  l e v e l in g ,  g r a d i n g ,  i n s t a l l a t i o n  o f  c u l v e r t s  a n d  rip  r a p ,  
m a i n t e n a n c e  o f  d r a i n a g e  d i t c h e s ,  c l e a r i n g  v e g e t a t i o n ,  a n d  r e a l i g n i n g  t h e  r o a d .

T h e  S t a t e  c o n t e n d s  t h a t  t h e  p u b l i c  h a s  e x t e n s i v e  u s e  r ig h ts  w i th in  t h e  R -O -W  t h a t  
i n c l u d e  n o t  o n ly  t r a n s p o r t a t i o n ,  b u t  a l s o  r e s t  s t o p s ,  p u l lo u t s ,  b o a t  l a u n c h e s ,  p i c n i c  
a r e a s ,  f is h in g  a c c e s s  a n d  c a m p g r o u n d s .

P a r t i c u l a r ly  t r o u b l i n g  is t h a t  e v e n  if a  t ra il  is n o t  p r e s e n t l y  v is ib le  o r  in u s e ,  t h e  S t a t e  
c a n ,  w i t h o u t  w a r n i n g ,  a s s e r t  t i t le  t o  t h e  R -O -W  a n d ,  if p r o v e n ,  e s t a b l i s h  a  1 0 0  f o o t  
t h o r o u g h f a r e  t h r o u g h  t h e  p r o p e r t y  w i th  a ll t h e  a t t e n d a n t  u s e s  a n d  m a i n t e n a n c e  
a c t i v i t i e s  d e s c r i b e d  a b o v e .

T h e  u n d e r l y i n g  l a n d o w n e r  h a s  v e r y  little  p o w e r  o t h e r  t h a n  e x p e n s i v e  l i t i g a t io n ,  t o  
i n t e r f e r e  w i th  t h e  S t a t e ’s c o n d u c t  o n c e  T h e  RS 2 4 7 7  R -O -W  is e s t a b l i s h e d .
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engaging in anything otner than routine maintenance c 
improvement activities;
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Require consultation with the private landowner prior to 
realigning dam aged segments of the R-O-W and f
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GOVERNOR SEAN PARNELL

D e p a r t m e n t  o f  L a w

P.O. Box 110300 
J u n e a u , A la ska  99811-0300 

M a in : 907 .465.3600 
Fax: 907 .465.3019

CIVIL DIVISION

M arch 25, 2014

Senator D ennis Egan
Chairm an o f the Senate Transportation Committee 
State Capitol Room  9 
Juneau, A laska 99801

Re: D epartm ent o f  Law Concerns Regarding SB 94

D ear Senator Egan:

A t the hearing before the Senate Transportation Com m ittee on M arch 20, the 
D epartm ent o f  Law  voiced a num ber o f  concerns regarding SB 94 dealing w ith R.S. 2477 
rights-of-w ay. This letter responds to Senator Fairclough’s request that Law provide a 
w hite paper discussing its concerns.

I. SB 94 Relinquishes State Property Interests.

One o f  the concerns raised by SB 94 is that it would cause the State to relinquish 
on a large scale and w ithout com pensation R.S. 2477 property interests it currently 
possesses. From a legal perspective, this would make R.S. 2477 a far less valuable and 
effective tool to the State o f  Alaska.

SB 94 w ould relinquish property interests in four separate ways:

1. narrow ing the w idth o f R.S. 2477 rights-of-w ay across private 
property from the typical 100’ w idth to a narrow er 60 ’;

2. greatly lim iting the allowed scope o f  uses o f  R.S. 2477 rights-of-way 
on private property1;

3. freezing R.S. 2477 rights-of-way to the condition, mode, and method 
o f  use that existed as o f  the time o f its repeal in 19762; and

For instance, K lutina Lake Road R.S. 2477 (as discussed below) could no longer 
be used to access the river for fishing or boat launching.
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4. effectively granting private landowners veto authority over the 
State’s maintenance^ and im provem ent activities on R.S. 2477 
rights-of-w ay across private property.

The State currently claim s in excess o f  20,000 linear m iles o f  codified R.S. 2477 
rights-of-w ay. The D epartm ent o f  N atural Resources (“D N R ”) estim ates that today 
approxim ately 50 percent o f  these rights-of-w ay exist across private land. As discussed in 
the fiscal note, the lim itations and transfer o f  property interests under SB 94 on private 
land w ould likely result in a fiscal impact in the m any tens o f  m illions o f  dollars.

II. SB 94 Potentially Violates Requirements Contained in the Alaska
Constitution and the Public Trust Doctrine to Preserve Public Resources and
Access to Those Resources.

A nother legal concern raised by SB 94 is w hether it w ould violate requirem ents 
contained in the A laska Constiution and the public trust doctrine to preserve public 
resources and access to those resources.

A rticle VIII, section 1 o f  the A laska Constitution provides: “ [i]t is the policy o f  the 
State to encourage the settlem ent o f  its land and the developm ent o f  its resources by 
m aking them  available for m axim um  use consistent with the public interest.” Article 
V III, section 2 provides: “ [t]he legislature shall provide for the utilization, developm ent, 
and conservation o f  all natural resources belonging to the State, including land and 
w aters, for the m axim um  benefit o f  its people.” The public trust doctrine provides that the 
State holds certain resources (such as land, w ildlife, m inerals, and w ater rights) in trust 
for public use, and that governm ent owes a fiduciary duty to m anage such resources for 
the com m on good o f  the public as beneficiary.

R.S. 2477 rights-of-w ay are im portant to both the State and the public. They 
provide public access to lands and resources, including access for hunting, fishing, and 
subsistence activities. They enable the State to reasonably m anage, m aintain, and develop 
the lands, resources, and opportunities it owns and holds for the public.

Below  is an image o f  the State o f  A laska H ighway System w ithout taking R.S. 
2477 rights-of-w ay into consideration.

Since the vast m ajority o f  R.S. 2477 rights-of-w ay are presently undeveloped, this 
w ould likely ensure that these rights-of-w ay rem ain undeveloped.

A lthough SB 94 purports to allow routine m aintenance to occur w ithout 
landow ner consent, routine m aintenance excludes activities necessary to preserve the 
condition o f  the road as it existed after O ctober 1976. S ee  Sec. 2(e). Consequently, in 
m any instances, the State’s routine m aintenance activities will require landowner 
approval.
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The following im age depicts public highways in the State after taking into account the 
over 20,000 linear m iles o f  R.S. 2477 rights-of-w ay presently claimed.

Due to the im portance o f  R.S. 2477s to the State and its citizens for access to land 
and resources, it is questionable w hether the State would violate the Alaska Constitution



Senator Dennis Egan
R E: Department of Law  Concerns Re SB 94

March 25, 2014
Page 4 of 9

and the fiduciary duties owed under the public trust doctrine by voluntarily ceding its 
R.S. 2477 property interests as contem plated in the current version o f  SB 94.

III. SB 94 Would Create a Patchwork of Disparate Rights and Interests.

R.S. 2477 rights-of-w ay often traverse lands owned by different parties, including 
federal, State and private land owners. This can occur even w ithin relatively short 
distances. SB 94 w ould create a patchw ork o f disparate rights and interests depending on 
the underlying property ownership. If  the property is private, one set o f  rules would 
apply. I f  it is in State or federal ownership, a com pletely different set o f  rules would 
apply. D epending on the underlying property ownership, the rights-of-w ay would be 
subject to different w idths, modes o f use, and rights and obligations concerning 
m aintenance and im provem ent. This would create m angem ent issues for the State and 
also im pact the ease w ith w hich the public can use and rely on the rights-of-way.

IV. SB 94 May Promote Litigation.

SB 94 provides that in the event o f a dispute between a private landowner and the 
State regarding proposed im provem ents, the dispute will be subm itted to m ediation. I f  the 
the parties are still unable to resolve their dispute, suit shall be brought in superior court. 
Further, no im provem ents can occur until resolution o f  the dispute. This provision may 
cause significant delays in right-of-w ay m aintenance and im provem ent, and it may 
prom ote significant am ounts o f  litigation. SB 94 also requires the State to rely on State 
condem nation statutes found at AS 09.55.240 - 09.44.460 if  the State needs to realign a 
right-of-w ay w hich also m ay lead to litigation .4

V. SB 94 Would Abrogate the State’s Claims and Defenses in the Klutina Lake 
Road Litigation.

SB 94 also w ould abrograte the State’s claims and defenses as presently asserted 
in A h tn a , Inc. v. S ta te , Case No. 3A N-08-6337 Cl. In that case, Ahtna, Inc. sued the State 
claim ing that the K lutina Lake Road near Copper Center is not a valid R.S. 2477 right-of- 
way. K lutina Lake Road is a portion o f  the historic Valdez to Copper Center Trail, one o f 
A laska’s m ost historically rich R.S. 2477 rights-of-way. Beginning in 1898, thousands o f 
m iners, after being dropped o ff  in Valdez, attem pted to travel over the Valdez G lacier into 
interior A laska on this trail.

SB 94 would vacate the State’s claim ed R.S. 2477 right-of-w ay where it overlaps 
w ith 17(b) easem ents reserved under the A laska N ative C laim s Settlem ent Act

In addition, the A laska federal district court has recently held that it has no 
jurisdiction to apply those statutes, via 25 U.S.C. § 357, to A laska N ative allotm ent lands. 
The State has appealed that ruling to the N inth Circuit.
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(“A N C SA ”). 17(b) easem ents are reserved to the United States during the land selection 
and transfer process under ANCSA. Because that process is still continuing, 17(b) 
easem ents are still being created to this day, but at the earliest, vested contem poraneous 
w ith selection and subsequent conveyance to A laska N ative corporations.

In contrast to 17(b) easements, R.S. 2477 was an open congressional grant o f 
public rights-of-w ay for the benefit o f  miners, ranchers, hom esteaders, and m em bers o f 
the public who had need to travel across public lands. The R.S. 2477 grant by the federal 
governm ent constituted a standing offer o f  federal lands for the creation o f  public rights- 
of-way. Per A laska law, the offer could be accepted, prior to its repeal in 1976, by: a) 
public use for such a period o f tim e and in such a m anner as to dem onstrate acceptance o f 
the grant; or b) by an action on the part o f  appropriate public authorities clearly 
m anifesting an intent to accept the grant o f  a right-of-way. R.S. 2477s do not require 
court action in order to be created or vest. R.S. 2477 rights-of-w ay spring into legal 
existence w hen all elem ents have been satisfied for their creation. A cceptance and 
vesting o f  an R.S. 2477 right-of-w ay requires no adm inistrative form alities; no entry, no 
license, no patent, no deed on the federal side, and no formal act o f  public acceptance on 
the part o f  the states or localities in whom  the right was vested.

SB 94 overlooks critical distinctions between R.S. 2477 rights-of-w ay and 17(b) 
easem ents, including:

Issue_____________ 17(b) Easements_________  R.S. 2477 Rights-of-Way
W ho O w ns/H as the R ight to 
Possess and M anage?

Federal Governm ent State o f  A laska on behalf o f  the public 
and in trust for the public.

Is the easem ent/right-of- 
way term inable w ithout 
State action?

Yes No

Can the easem ent or right- 
of-way be m oved or 
realigned as reasonably 
necessary due to natural 
occurrences (flooding, 
erosion, landslides, etc.)?

No, except by written application 
to BLM , concurrence by both the 
dom inant and servient estates, 
and lengthy application/approval 
process (which takes several 
years). It is presently unknow n 
w hether the successful 
m ovem ent/realignm ent o f  a 17(b) 
easem ent has ever occurred.

Yes, under appropriate circum stances this 
can occur, as long as it is consistent with 
the purpose and intent o f  the right-of-way 
and as long as it does m aterially increase 
the burden to the servient estate.

Do the easem ents/rights-of- 
way closely m atch physical 
locations o f  roads and/or 
historic use on the ground?
V; 
i

Generally speaking, no. A lthough 
existing trails are purportedly 
reserved, 17(b) easem ents have 
often been drawn on m aps with 
little or no effort m ade to ground- 
truth the 17(b) locations with

Yes. Because R.S. 2477 rights-of-way are 
generally based on historical use, their 
location often tracks very closely with 
w here the historic use occurred. There 
are instances w here use has shifted 
slightly over tim e and courts have
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actual or historic routes. confirm ed that in some instances, slight 
adjustm ents or realignm ents are 
acceptable and appropriate.

Are the easem ents/rights-of- 
way susceptible to being 
discontinuous?

; IV i !

.-E; ;

Yes. 17(b) easem ents cannot be 
created across A laska Native 
allotm ents or non-Native 
corporation lands. Due to the 
frequency w ith w hich 17(b) 
easem ents traverse Native 
allotm ent or non-N ative 
corporation lands, 17(b) 
easem ents are sometimes 
discontinuous, which greatly 
com prom ises their use and 
utility. They are also frequently 
discontinuous because 17(b) 
easem ents drawn on maps often 
do not closely track the location 
o f  roads and trails on the ground. 
W here these locations do not 
m atch up, the 17(b) is 
discontinuous from the physical 
location o f  the roadway, thus 
further com prom ising the 
easem ent’s utility.

No. A ssum ing all other elements are 
satisfied, R.S. 2477 easem ents apply to 
unreserved federal lands. As long as the 
land was unreserved at the time that 
acceptance o f  the R.S. 2477 occurred, it 
does not m atter that the land may now be 
owned by someone other than the federal 
governm ent. W hat is determ inative is 
w hen the R.S. 2477 was created. As long 
as its acceptance pre-dates the creation o f 
other legal interests such as hom esteads, 
m ining patents, federal reservations, 
N ative corporation conveyances, Native 
allotm ents, etc., the law is clear that these 
interests are subject to the R.S. 2477 as a 
previously created existing right. S ta te  v. 
A la s k a  L a n d  T itle  A sso c ia tio n , 667 P.2d 
714, 726-27 (A laska 1983)(By operation 
o f  law, land conveyed by the United 
States is taken subject to previously 
established rights o f  way even where 
instrum ents o f  conveyance are silent as to 
the existence o f  such rights o f  way. “No 
suit to vacate or annul a patent in order to 
establish a previously existing right-of- ’ 
way is necessary because the patent 
contains an im plied-by-law  condition that 
it is subject to such a right-of-w ay.”), o f

W hat is the scope o f  use o f 
the easem ent/right-of-w ay?

17(b) easem ents are lim ited to 
travel only. Their scope varies 
depending on the specific 
language o f  each particular grant. 
For instance, with regard to the 
Klutina Lake 17(b) easement, it 
was established betw een 1980 
and 1983. It is a variable 25-60 
feet w ide right o f  passage from 
the R ichardson Highway to 
K lutina Lake. In places, it is 
lim ited to a “25 Foot T rail” only,

R.S. 2477 rights-of-way support, at a 
m inim um , the uses they sustained from 
their establishm ent through 
m odernization and to the present day. ‘~;e 
B a ll  v. S tep h en s , 68 Cal.App.2d 843, 158 
P .2d 207, 210 (1945)(An existing righ t o f  
w ay recognized as such, prim itive at its 
conception, may evolve from trail to road 
as frontier conditions give way to 
m odernization. “The route was used first 
as a trail, later by horse-draw n vehicles, 
and w ent through a gradual process o f  t>
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available for use by foot, 
dogsled, animals, snowm obiles, 
tw o and three-w heel drive 
vehicles and small terrain 
vehicles (less than 3,000 lbs. in 
Gross Vehicle W eight).

occasional im provem ent and use until it 
becam e a road suitable for automobiles 
and trucks.”). Such uses m ay include, 
subject to State regulation, nearly all 
m odes o f  travel and may also include rest 
stops, parking, sight-seeing, camping, 
picnicking, and boat launching as well a s : 
travel to and fro. However, such uses are;: 
lim ited to those occurring w ithin the i Vr 
right-of-w ay itself.

W hat is the w idth o f  the 
easem ent/right-of-w ay?

V ariable. S e e  above. However, 
generally narrow er than a R.S. 
2477 right-of-way.

In most instances, R.S. 2477 rights-of- 
way are 100’ in w idth per AS 19.10.015 
and D epartm ent o f  Interior Order 2665.

W hat is the legal 
relationship betw een 17(b) 
easem ents and R.S. 2477 
right-of-w ay?

V v\ \  \

R.S. 2477 rights-of-way and 
17(b) easem ents exist wholly 
independent o f  one another. 
D o yo n , L im ited , 181 IBLA 148, 
156 (2009). A decision o f  the 
A laska N ative Claims Appeals 
Board held that the existence o f  
an R.S. 2477 right-of-way 
precluded neither the reservation 
o f  an overlapping section 17(b) 
easem ent nor the conveyance o f 
the underlying fee. S ta te  o f  
A la ska , 5 ANCAB 307, 88 I.D. 
629 (1981). Neither easem ent 
w ill enlarge or dim inish the 
other. S ta te  o f  A la s k a  v. A la s k a  
L a n d  T itle  A ss  ’n, 667 P.2d at 
726-27.

See m iddle column.

' ' SI

' ?;p?g

Can the easem ent/right-of- 
w ay  be unilaterally 
m aintained by the State?

No. No existing regulations 
address m aintenance or 
m anagem ent o f  17(b) easements. 
However, Departm ent o f  the 
Interior Departm ental M anual 
601, § 4.3(d) suggests that 
D epartm ent o f  Interior 
authorization may be required.

Yes, the dom inant owner (the State) is 
legally entitled to perform  routine 
m aintenance o f  the right-of-w ay without 
the perm ission or consent o f  the servient 
owner.

Can the Easem ent/right-of- 
w ay be lost through disuse?

Yes. A  17(b) easem ent may be 
term inated by BLM  on a 
determ ination that it is no longer 
needed for public use. 43 CFR

No. State right-of-w ay interests cannot be 
lost or abandoned through non-use. 
Instead, there m ust be a positive act on 
the part o f  the State to relinquish such
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2650.4-7(a)(13). The State has 
been required to litigate 
term ination decisions by BLM  in 
the past. The fact that 17(b)s may 
be term inated by BLM  are a 
m ajor distinction betw een 17(b)s 
and RS 2477s.

rights. S e e  AS 38.95.010; AS 19.30.410; 
R estatem ent (Third) o f  Property § 7.4 
(M odification and Extinguishm ent by 
A bandonm ent) (“ [a] servitude benefit is 
extinguished by abandonm ent w hen the i 
beneficiary relinquishes the rights created 
by the servitude.”); 62 A LR  5l 219 (an 
easem ent “cannot be lost by mere nonuse, 
how ever long continued, unless 
accom panied by an affirm ative act on the 
part o f  the ow ner o f  the easem ent be 
indicating an unequivocal intention to 
abandon it.”); Sa few a y , Inc. v. S ta te  , 34 
P .3d 336, 339 (2001) (land or rights in 
land acquired by the State can only be 
vacated by the appropriate State agency); 
S e e  a lso , A h tn a , Inc. v. S ta te , D ep t, o f  
T ransp . & P u b lic  F a c ilitie s , 296 P.3d 3, 
8-9 (Alaska 2013).

B ased on these distinctions, SB 94 w ould result in the State possessing an 
easem ent that is a disparate am algam ation o f an ANCSA 17(b) easem ent and an R.S.
2477 right-of-w ay w ith differing widths, scope, and allowed uses.The 17(b) easem ent 
w ould be very restrictive and under federal m anagem ent and ownership. It could only be 
used for travel and the current use by the public for access to the river, launching boats, 
and cam ping w ithin the right-of-w ay, w ould not be allowed.

Finally, several property owners use the K lutina Lake Road R.S. 2477 in order to 
access their property w ith highw ay vehicles. As noted above, the 17(b) easem ent does not 
allow  highw ay vehicle use all the way to the lake, but instead, on the last portion o f the 
road preceding the lake it is lim ited to a “25 Foot Trail” only, available for use by foot, 
dogsled, anim als, snowm obiles, two and three-w heel drive vehicles and small terrain 
vehicles (less than 3,000 lbs. in Gross Vehicle W eight). U nder SB 94 the private property 
owners at the outlet o f  K lutina Lake w ould no longer have highw ay vehicle access to 
their property.

Thank you for allowing me the opportunity to raise these issues and concerns 
regarding SB 94. To the extent you have any questions, or i f  I can provide anything 
further, please let me know.
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By:
Z. Kent Sullivan 
A ssistant A ttorney General

ZKS

cc: Senator D onald O lson (via email)
David Scott, s ta ff to Senator Olson (via email)
H eather Brakes, Legislative Director, Office o f  the Governor (via email) 
Scott Ogan, N atural Resources M anager, D N R
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A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to state rights-of-way."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 * Section 1. FINDINGS AND INTENT. The legislature finds that former 43 U.S.C. 932

4 (RS 2477) granted numerous rights-of-way, portions of which cross land held in private

5 ownership. Among those lands affected by RS 2477 routes are sites important to the culture

6 and heritage of Alaska Natives. Respect for and preservation of these culturally significant

7 sites should be afforded careful consideration in determining location and management of

8 RS 2477 rights-of-way. While providing for the public right to access RS 2477 rights-of-way,

9 every effort should be made to minimize the effect on the affected private property owners.

10 Where practicable, that effort should include working with the property owner to re-route a

11 right-of-way to the area least adversely affected, providing that reasonably comparable access

12 is preserved.

13 * Sec. 2. AS 19.30 is amended by adding new sections to read:

14 Article 5. Rights-of-way Acquired under Former 43 U.S.C. 932.

15 Sec. 19.30.400. Identification and acceptance of rights-of-way. (a) The

SB0180C -1- CSSB 180(FIN)
N ew  T e x t  U n d e r l i n e d  [D E LE TE D  TE X T BRACKETED ]


