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Date:
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RE:

I respectfully request a hearing on SJR 30 -  Constitutional Amendment: Marriage.

Included in this packet is a copy o f the resolution, a sponsor statement, and back-up 
materials. No audio/visual equipment will be necessary for a bill hearing.

If  you have any questions about this legislation, please contact Cindy Smith in my office 
at 465-6641.

S e n a t o r  H o l l i s  F r e n c h

February 28, 2014

Senator Fred Dyson, Chair 
Senate State Affairs Committee

Senator Hollis French ^

Hearing Request SJR 30

I appreciate your consideration.



A l a s k a  S t a t e  L e g i s l a t u r e

Senator Hollis French

Sponsor Statement SJR 3 0  

Constitutional Amendment: Marriage

I n  2 0 1 3 , th e  U n ite d  S tates S u p re m e  C o u r t  s tru c k  d o w n  th e  D e fe n se  o f  M arriag e  A c t 
(D O M A ), w h ich , fo r  fe d e ra l p u rp o se s , d e f in e d  m a rriag e  as th e  u n io n  b e tw e e n  o n e  
m a n  a n d  o n e  w o m a n .

“D O M A  w rites in e q u a lity  in to  th e  e n tire  U n ite d  S ta tes C o d e ,” w ro te  S u p re m e  C o u r t 
Ju s tic e  K e n n e d y , w h o  a lso  s ta ted  “w ith h o ld in g  fe d e ra l rec o g n itio n  o f  sam e-sex  m a rr ie d  
c o u p le s  p laces  th e m  in  a n  u n s ta b le  p o s itio n  o f  b e in g  in  a  se c o n d -tie r  m a rriag e . T h e  
d iffe re n tia tio n  d e m e a n s  th e  c o u p le , w h o se  m o ra l a n d  sexual ch o ices  th e  C o n s titu tio n  
p ro te c ts  . . . a n d  w h o se  re la tio n sh ip  th e  S ta te  has  so u g h t to  d ign ify .”

Swiftly fo llow ing  th a t d e c is io n , sta te  b a n s  ag ain st sam e-sex  m a rriag e  h ave  b e e n  
c h a lle n g e d  a n d  s tru c k  d o w n  in  U tah , O k la h o m a , V irg in ia  a n d  T ex a s .

H e r e  in  A lask a , w e have  th e  o p p o r tu n ity  to  re m o v e  th e  sam e-sex  m a rriag e  b a n  fro m  
o u r  s ta te ’s c o n s titu tio n  th ro u g h  a  vo te  o f  th e  p e o p le . A d o p te d  s ix teen  years  ago , tim e  
h as  sh o w n  it to  b e  ag a in st th e  p rin c ip a ls  o f  f re e d o m , ju s tic e , liberty  a n d  eq u a lity  th a t we 
all h o ld  as b e d r o c k  A m e r ic a n  values.

I u rge  y o u  to  jo in  m e  in  s u p p o r tin g  S en a te  J o in t  R e so lu tio n  30.
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NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES

S y llab u s

UNITED STATES v. WINDSOR, EXECUTOR OF THE 
ESTATE OF SPYER, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 12-307. Argued March 27, 2013—Decided June 26, 2013

The State of New York recognizes the marriage of New York residents 
Edith Windsor and Thea Spyer, who wed in Ontario, Canada, in 
2007. When Spyer died in 2009, she left her entire estate to Windsor. 
Windsor sought to claim the federal estate tax exemption for surviv­
ing spouses, but was barred from doing so by §3 of the federal De­
fense of Marriage Act (DOMA), which amended the Dictionary Act—a 
law providing rules of construction for over 1,000 federal laws and 
the whole realm of federal regulations—to define “marriage” and 
“spouse” as excluding same-sex partners. Windsor paid $363,053 in 
estate taxes and sought a refund, which the Internal Revenue Service 
denied. Windsor brought this refund suit, contending that DOMA vi­
olates the principles of equal protection incorporated in the Fifth 
Amendment. While the suit was pending, the Attorney General noti­
fied the Speaker of the House of Representatives that the Depart­
ment of Justice would no longer defend §3’s constitutionality. In re­
sponse, the Bipartisan Legal Advisory Group (BLAG) of the House of 
Representatives voted to intervene in the litigation to defend §3’s 
constitutionality. The District Court permitted the intervention. On 
the merits, the court ruled against the United States, finding §3 un­
constitutional and ordering the Treasury to refund Windsor’s tax 
with interest. The Second Circuit affirmed. The United States has 
not complied with the judgment.

Held,-.
1 . This Court has jurisdiction to consider the merits of the case. 

This case clearly presented a concrete disagreement between oppos­
ing parties that was suitable for judicial resolution in the District 
Court, but the Executive’s decision not to defend §3’s constitutionah-
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ty in court while continuing to deny refunds and assess deficiencies 
introduces a complication. Given the Government’s concession, am i­
cus contends, once the District Court ordered the refund, the case 
should have ended and the appeal been dismissed. But this argu­
ment elides the distinction between Article Ill’s jurisdictional re­
quirements and the prudential hmits on its exercise, which are “es­
sentially matters of judicial self-governance.” Warth v. Seldin, 422 
U. S. 490, 500. Here, the United States retains a stake sufficient to 
support Article III jurisdiction on appeal and in this Court. The re­
fund it was ordered to pay Windsor is “a real and immediate econom­
ic injury,” Hein v. Freedom From Religion Foundation, Inc., 551 U. S. 
587, 599, even if the Executive disagrees with §3 of DOMA. Wind­
sor’s ongoing claim for funds that the United States refuses to pay 
thus establishes a controversy sufficient for Article III jurisdiction. 
Cf. IN S  v. Chadha, 462 U. S. 919.

Prudential considerations, however, demand tha t there be “con­
crete adverseness which sharpens the presentation of issues upon 
which the court so largely depends for illumination of difficult consti­
tutional questions.” Baker v. Carr, 369 U. S. 186, 204. Unlike Article 
III requirements—which must be satisfied by the parties before judi­
cial consideration is appropriate—prudential factors that counsel 
against hearing this case are subject to “countervailing considera­
tions [that] may outweigh the concerns underlying the usual reluc­
tance to exert judicial power.” Warth, supra, at 500-501. One such 
consideration is the extent to which adversarial presentation of the 
issues is ensured by the participation of a m id  curiae prepared to de­
fend with vigor the legislative act’s constitutionality. See Chadha, 
supra, a t 940. Here, BLAG’s substantial adversarial argument for 
§3’s constitutionality satisfies prudential concerns that otherwise 
might counsel against hearing an appeal from a decision with which 
the principal parties agree. This conclusion does not mean tha t it is 
appropriate for the Executive as a routine exercise to challenge s ta t­
utes in court instead of making the case to Congress for amendment 
or repeal. But this case is not routine, and BLAG’s capable defense 
ensures that the prudential issues do not cloud the merits question, 
which is of immediate importance to the Federal Government and to 
hundreds of thousands of persons. Pp. 5—13.

2. DOMA is unconstitutional as a deprivation of the equal liberty of 
persons that is protected by the Fifth Amendment. Pp. 13-26.

(a) By history and tradition the definition and regulation of m ar­
riage has been treated as being within the authority and realm of the 
separate States. Congress has enacted discrete statutes to regulate 
the meaning of marriage in order to further federal policy, but 
DOMA, with a directive applicable to over 1,000 federal statutes and
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the whole realm of federal regulations, has a far greater reach. Its 
operation is also directed to a class of persons that the laws of New 
York, and of 11 other States, have sought to protect. Assessing the 
validity of that intervention requires discussing the historical and 
traditional extent of state power and authority over marriage.

Subject to certain constitutional guarantees, see, e.g., Loving  v. 
Virginia, 388 U. S. 1, “regulation of domestic relations” is “an area 
that has long been regarded as a virtually exclusive province of the 
States,” Sosna  v. Iowa, 419 U. S. 393, 404. The significance of state 
responsibilities for the definition and regulation of marriage dates to 
the Nation’s beginning; for “when the Constitution was adopted the 
common understanding was that the domestic relations of husband 
and wife and parent and child were matters reserved to the States,” 
Ohio ex rel. Popovici v. Agler, 280 U. S. 379, 383—384. Marriage laws 
may vary from State to State, but they are consistent within each 
State.

DOMA rejects this long-established precept. The State’s decision 
to give this class of persons the right to marry conferred upon them a 
dignity and status of immense import. But the Federal Government 
uses the state-defined class for the opposite purpose—to impose re­
strictions and disabilities. The question is whether the resulting in­
jury and indignity is a deprivation of an essential part of the liberty 
protected by the Fifth Amendment, since what New York treats as 
alike the federal law deems unlike by a law designed to injure the 
same class the State seeks to protect. New York’s actions were a 
proper exercise of its sovereign authority. They reflect both the 
community’s considered perspective on the historical roots of the in­
stitution of marriage and its evolving understanding of the meaning 
of equality. Pp. 13-20.

(b) By seeking to injure the very class New York seeks to protect, 
DOMA violates basic due process and equal protection principles ap­
plicable to the Federal Government. The Constitution’s guarantee of 
equality “must a t the very least mean that a bare congressional de­
sire to harm a politically unpopular group cannot” justify disparate 
treatm ent of tha t group. Department o f Agriculture v. Moreno, 413 
U. S. 528, 534—535. DOMA cannot survive under these principles. 
Its unusual deviation from the tradition of recognizing and accepting 
state definitions of marriage operates to deprive same-sex couples of 
the benefits and responsibihties tha t come with federal recognition of 
their marriages. This is strong evidence of a law having the purpose 
and effect of disapproval of a class recognized and protected by state 
law. DOMA’s avowed purpose and practical effect are to impose a 
disadvantage, a separate status, and so a stigma upon all who enter 
into same-sex marriages made lawful by the unquestioned authority
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of the States.
DOMA’s history of enactment and its own text demonstrate that 

interference with the equal dignity of same-sex marriages, conferred 
by the States in the exercise of their sovereign power, was more than 
an incidental effect of the federal statute. It was its essence. BLAG’s 
arguments are just as candid about the congressional purpose. 
DOMA’s operation in practice confirms this purpose. I t  frustrates 
New York’s objective of eliminating inequality by writing inequality 
into the entire United States Code.

DOMA’s principal effect is to identify and make unequal a subset of 
state-sanctioned marriages. It contrives to deprive some couples 
married under the laws of their State, but not others, of both rights 
and responsibilities, creating two contradictory marriage regimes 
within the same State. I t also forces same-sex couples to live as m ar­
ried for the purpose of state law but unmarried for the purpose of 
federal law, thus diminishing the stability and predictability of basic 
personal relations the State has found it proper to acknowledge and 
protect. Pp. 20-26.

699 F. 3d 169, affirmed.

KENNEDY, J., delivered the opinion of the Court, in which GlNSBURG, 
Breyer, SOTOMAYOR, and KAGAN, JJ., joined. ROBERTS, C. J., filed a 
dissenting opinion. SCALIA, J., filed a dissenting opinion, in which 
THOMAS, J., joined, and in which ROBERTS, C. J., joined as to Part I. 
ALITO, J., filed a dissenting opinion, in which THOMAS, J., joined as to 
Parts II and III.
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NOTICE: This opinion is subject to formal revision before publication in the 
preliminary print of the United States Reports. Readers are requested to 
notify the Reporter of Decisions, Supreme Court of the United States, Wash­
ington, D. C. 20543, of any typographical or other formal errors, in order 
that corrections may be made before the preliminary print goes to press.

SUPREME COURT OF THE UNITED STATES

No. 12-307

U N IT E D  STA TES, P E T IT IO N E R  v. E D IT H  SC H L A IN  
W IN D SO R , IN HER CAPACITY AS EXECUTOR OF THE 

EST A T E  OF T H E A  CLARA SPY ER , ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SECOND CIRCUIT

[June 26, 2013]

JUSTICE KENNEDY d elivered  th e  op in ion  o f th e  Court.

Two w om en  th e n  re s id en t in  N ew  York w ere m arried  
in  a la w fu l cerem ony in  O ntario, C anada, in  2007 . E d ith  
W indsor an d  T h ea  Spyer retu rn ed  to th e ir  hom e in  N ew  
York C ity. W h en  Spyer d ied  in  2009 , sh e le ft her en tire  
es ta te  to W indsor. W indsor so u g h t to cla im  th e  e s ta te  tax  
exem p tion  for su rv iv in g  sp o u ses. S h e w a s barred from  
doing so, how ever, by a fed era l law , th e  D efen se  o f M ar­
riage A ct, w h ich  exclu d es a  sa m e-sex  p artn er  from  th e  
d efin ition  o f “sp o u se” a s  th a t term  is  u sed  in  fed era l s ta t ­
u tes . W indsor p a id  th e  ta x e s  b u t filed  su it  to ch a llen ge  
th e  co n stitu tio n a lity  o f  th is  provision . T he U n ited  S ta te s  
D istr ic t C ourt and  th e  C ourt o f  A p p eals ru led  th a t th is  
portion  o f th e  s ta tu te  is  u n co n stitu tio n a l and  ordered the  
U n ited  S ta te s  to pay  W indsor a refund. T his Court granted  
certiorari and  now  affirm s th e  ju d gm en t in  W indsor’s 
favor.

I
In  1996, a s  som e S ta te s  w ere  b eg in n in g  to con sid er the  

concept o f  sa m e-sex  m arriage, see , e.g., B a eh r  v. L ew in , 74
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H aw . 530 , 852  P. 2d 4 4  (1993), and  before an y  S ta te  had  
acted  to p erm it it, C ongress en acted  th e  D efen se  o f  M ar­
riage A ct (DOM A), 110 S ta t. 2419 . DO M A co n ta in s tw o  
o p erative  sections: S ection  2, w h ich  h a s not b een  ch a l­
len ged  here, a llo w s S ta te s  to refu se  to recogn ize sa m e-sex  
m arriages perform ed under th e  law s o f other S ta te s . See  
28  U . S . C. §1738C .

S ectio n  3 is  a t  is su e  here. It am en d s th e  D iction ary  A ct 
in  T itle  1, §7, o f th e  U n ited  S ta te s  Code to provide a fed ­
era l d efin itio n  o f “m arriage” and “sp o u se .” S ection  3 of  
D O M A  p rovid es a s  follows:

“In  d eterm in in g  th e  m ea n in g  o f  an y  A ct o f  C on­
gress, or o f  any ru ling, regu lation , or in terp reta tio n  of 
th e  various ad m in istrative bureaus and  agen cies o f  the  
U n ite d  S ta te s , th e  w ord ‘m arriage’ m ean s on ly  a 
le g a l u n ion  b etw een  one m an and  one w om an  as h u s­
band  and w ife , and  th e  w ord ‘sp o u se’ refers on ly  to a 
p erson  o f th e  opposite sex  w ho is a h u sb a n d  or a w ife .” 
1 U . S. C. §7.

T he d efin itio n a l provision  does not by its  term s forbid  
S ta te s  from  en a ctin g  law s p erm ittin g  sa m e-sex  m arriages  
or civ il u n io n s or provid ing sta te  b en efits  to res id en ts  in  
th a t s ta tu s . T he en a ctm en t’s com p reh en sive  d efin ition  of 
m arriage for p u rp oses o f  a ll fed era l s ta tu te s  and  other  
reg u la tio n s or d irectives covered by its  term s, how ever, 
does control over 1,000 fed era l la w s in  w h ich  m arita l or 
sp o u sa l s ta tu s  is  ad d ressed  as a m atter  o f fed era l law . See  
GAO, D. S h ah , D efen se  o f M arriage Act: U p d a te  to Prior  
R eport 1 (G A O -0 4 -3 5 3 R , 2004).

E d ith  W indsor and T h ea  Spyer m et in  N ew  York C ity in  
1963 and b eg a n  a long-term  re la tion sh ip . W indsor and  
Sp yer reg istered  as d om estic  p artn ers w h en  N ew  York  
C ity gave th a t r ight to sa m e-sex  couples in  1993. C on­
cerned  about S p yer’s h ea lth , th e  couple m ade th e  2007  trip  
to C anada for th e ir  m arriage, but th ey  con tin u ed  to reside
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in  N ew  York C ity. T he S ta te  o f N ew  York deem s th e ir  
O ntario  m arriage to be a va lid  one. See 699  F. 3d 169, 
1 7 7 -1 7 8  (CA2 2012).

S p yer d ied  in  February 2009 , and  le ft  her en tire  e sta te  
to W indsor. B ecau se  D O M A  d en ies  fed eral recogn ition  to  
sa m e-sex  sp ou ses, W indsor did not qualify  for th e  m a rita l  
exem p tion  from  th e fed era l e s ta te  tax , w h ich  exclu d es  
from  ta x a tio n  “any in te r e s t  in  property  w h ich  p a sse s  or 
h as p a ssed  from th e d eced en t to h is  su rv iv in g  sp o u se .” 26  
U . S. C. §2056(a). W indsor p aid  $36 3 ,0 5 3  in  e s ta te  ta x es  
and so u g h t a refund. T he In tern a l R even u e S ervice d e­
n ied  th e  refund, conclud ing  th a t, u n d er DOM A, W indsor  
w a s not a “su rv iv in g  sp o u se .” W indsor com m enced  
th is  refund  su it  in  th e  U n ited  S ta te s  D istr ic t Court for 
th e  S o u th ern  D istr ict o f  N ew  York. S h e  contended  
th a t  D O M A  v io la tes  th e  g u a ra n tee  o f  eq u al protection , 
as ap p lied  to th e  F ed era l G overn m en t through  th e  F ifth  
A m en d m en t.

W hile  th e  ta x  refund su it  w a s  p en d in g , th e  A ttorney  
G en era l o f th e  U n ited  S ta te s  n otified  the S p eak er o f th e  
H ou se o f R ep resen ta tiv es , p u rsu a n t to 28 U . S. C. §530D , 
th a t  th e  D ep artm en t o f  J u stice  w ou ld  no longer defend  th e  
c o n stitu tio n a lity  o f DO M A’s §3. N o tin g  th a t “th e  D ep a rt­
m en t h a s p rev iou sly  defended  DO M A a g a in st . . . ch a l­
len g es  in vo lv in g  lega lly  m arried  sa m e-sex  cou p les,” App. 
184, th e  A ttorn ey  G eneral in form ed C ongress th a t  “th e  
P resid en t h a s concluded th a t  g iv en  a num ber o f factors, 
in c lu d in g  a docum ented  h istory  o f d iscr im in ation , c la ss if i­
ca tio n s b ased  on  sex u a l o r ien ta tion  sh ou ld  be subject to 
a h e ig h ten ed  standard  o f scru tin y .” Id ., a t 191. The D e­
p a rtm en t o f Ju stice  h a s  su b m itted  m any §530D  le tter s  
over th e  yea rs refu sin g  to defend  la w s it  deem s u n co n sti­
tu tio n a l, w h en , for in sta n ce , a fed era l court h a s rejected  
th e  G overn m en t’s d efen se o f  a s ta tu te  and h as issu ed  a 
ju d g m en t a g a in st  it. T h is case  is  u n u su a l, how ever, b e ­
ca u se  th e  §530D  le tter  w a s  not preceded  by an  adverse
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ju d gm en t. The le tter  in stea d  reflected  th e  E xecu tive’s 
ow n conclusion , re ly in g  on a d efin ition  s t il l  b e in g  debated  
and  con sid ered  in  th e  courts, th a t h e ig h ten ed  eq u a l pro­
tec tio n  scru tin y  shou ld  app ly to la w s th a t  c la ssify  on  the  
b a sis  o f  se x u a l orien tation .

A lth o u g h  “th e  P resid en t . . . in stru cted  th e  D ep artm en t  
n ot to d efen d  th e  sta tu te  in  W in dsor,” he a lso  decided  
“th a t S ectio n  3 w ill con tin u e to be enforced  by th e  E x ecu ­
tiv e  B ran ch ” and th a t th e  U n ited  S ta te s  had  an  “in terest  
in  p rov id in g  C ongress a fu ll and  fair opportun ity  to  p artic­
ip a te  in  th e  lit ig a tio n  o f th ose  ca se s .” Id ., a t 1 9 1 -1 9 3 . The  
s ta te d  ra tio n a le  for th is  dual-track  procedure (d eterm in a­
tio n  o f u n co n stitu tio n a lity  coupled  w ith  ongoing  enforce­
m en t) w a s  to  “recogniz[e] th e  ju d iciary  as th e  fin a l arb iter  
o f th e  co n stitu tio n a l c la im s ra ised .” Id ., a t 192.

In  resp o n se  to th e  notice from  th e  A ttorn ey  G eneral, 
th e  B ip a r tisa n  L ega l A dvisory Group (BLAG) o f th e  H ouse  
o f R ep resen ta tiv es  voted  to in terv en e  in  th e  lit ig a tio n  to 
d efen d  th e  co n stitu tio n a lity  o f  §3 o f  DOM A. T he D ep a rt­
m en t o f J u stice  did not oppose lim ited  in terv en tio n  by 
BLAG. T he D istr ic t C ourt d en ied  BLA G ’s m otion  to en ter  
th e  su it  a s  o f  right, on th e  ra tion a le  th a t  th e  U n ited  S ta te s  
a lread y  w a s  rep resen ted  by th e  D ep a rtm en t o f J u stice . 
T he D istr ic t Court, how ever, did grant in terv en tio n  by 
BLAG  a s  a n  in terested  party . S ee  F ed . R u le Civ. Proc. 
24(a)(2).

On th e  m erits  o f th e  ta x  refund  su it, th e  D istr ic t Court 
ru led  a g a in st  th e  U n ited  S ta te s . It h eld  th a t §3 o f DOM A  
is  u n co n stitu tio n a l and  ordered th e  T reasu ry  to refund the  
ta x  w ith  in terest. B oth  th e  J u stice  D ep a rtm en t and  BLAG  
filed  n o tices o f appeal, and  th e  Solicitor G en era l filed  a 
p etitio n  for certiorari before ju d gm en t. B efore th is  Court 
acted  on th e  p etition , th e  Court o f  A p p ea ls for th e  Second  
C ircuit a ffirm ed  th e  D istr ict C ourt’s ju d gm en t. It applied  
h e ig h ten ed  scru tin y  to c la ssifica tio n s b a sed  on sex u a l 
orien ta tion , a s  both  th e  D ep artm en t an d  W indsor had
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urged. T he U n ited  S ta te s  h a s n o t com plied  w ith  th e  ju d g ­
m en t. W indsor h as not received  her refund, and  th e  E x ­
ecu tive  B ran ch  con tin u es to enforce §3 o f DOM A.

In  gran tin g  certiorari on  th e  q u estion  o f th e  co n stitu ­
tio n a lity  o f  §3 o f  DOM A, th e  C ourt req u ested  a rgu m en t  
on tw o ad d itio n a l questions: w h eth er  the U n ited  S ta te s ’ 
a greem en t w ith  W indsor’s leg a l p osition  preclu d es fu rth er  
rev iew  an d  w h eth er  BLAG h a s  sta n d in g  to ap p ea l the  
case. A ll p a rtie s  agree th a t th e  Court h as ju r isd iction  to 
decide th is  case; and, w ith  th e  case  in  th a t fram ew ork, th e  
Court ap p oin ted  P rofessor V ick i Jack son  a s  a m icu s  cu riae  
to argue th e  p osition  th a t th e  C ourt lack s ju r isd iction  to
hear th e  d isp u te . 568 U . S. ___  (2012). S h e h a s ably
d isch arged  her d u ties.

In  an  u n re la ted  case, th e  U n ited  S ta te s  C ourt o f  A p ­
p ea ls  for th e  F irst C ircuit h as a lso  h eld  §3 o f D O M A to be 
u n con stitu tion a l. A  p e titio n  for certiorari h a s  b een  filed  in  
th a t case . P et. for Cert, in  B ip a r tisa n  L eg a l A d v iso ry  
G roup  v. G ill, O. T. 2012 , N o. 1 2 -1 3 .

II

It is  appropriate to b eg in  by a d d ressin g  w h eth er  e ith er  
th e  G overnm ent or BLAG, or both  o f  th em , w ere en titled  
to ap p ea l to th e  Court o f  A p p ea ls and  la ter  to seek  certio ­
rari and  ap p ear as p a rtie s  here.

T here is  no d isp u te  th a t  w h en  th is  case  w a s in  the  
D istr ic t C ourt it  p resen ted  a concrete d isa g reem en t b e ­
tw een  opposing  p arties, a d isp u te  su ita b le  for ju d ic ia l 
reso lu tion . “[A] taxp ayer h a s s ta n d in g  to  ch a llen ge  th e  
co llection  o f a specific ta x  a sse ssm e n t a s  u n con stitu tion a l;  
b ein g  forced to pay  su ch  a ta x  ca u ses  a rea l and  im m ed iate  
econom ic injury to th e  in d iv id u a l taxp ayer.” H ein  v. F ree­
dom  F rom  R e lig io n  F ou n d a tio n , Inc., 551 U . S. 587 , 599  
(2007) (p lurality  opinion) (em p h asis  d eleted). W indsor  
su ffered  a red ressab le  injury w h en  sh e  w a s required  to 
p ay  e s ta te  ta x es  from w hich , in  her v iew , sh e w a s exem p t
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b u t for th e  a lleg ed  in v a lid ity  o f  §3 o f  DOMA.
T he d ecision  o f th e  E x ecu tiv e  not to defend th e  co n stitu ­

t io n a lity  o f  §3 in  court w h ile  con tin u in g  to  deny refunds  
and  to a s se s s  defic ien cies does introduce a com plication . 
E v en  th o u g h  th e  E x ecu tiv e ’s current p osition  w a s a n ­
nounced  before th e  D istr ic t Court en tered  its  ju d gm en t, 
th e  G overnm ent’s agreem en t w ith  W indsor’s position  w ould  
n ot h ave deprived  th e  D istr ic t C ourt o f ju risd iction  to 
e n te r ta in  and  reso lve th e  refund  su it; for her injury (fa il­
ure to ob ta in  a refund a lleg ed ly  required by law ) w a s  
concrete, p ersistin g , and  u n red ressed . T he G overn m en t’s 
p ositio n — agree in g  w ith  W indsor’s leg a l con ten tion  b u t  
re fu sin g  to  give it  effect— m ea n t th a t  th ere w as a ju stic ia ­
ble controversy b etw een  th e  p a rties , d esp ite  w h a t th e  
c la im a n t w ou ld  find to  be an  in co n sisten cy  in  th a t  stan ce . 
W indsor, th e  G overnm ent, BLAG, and  the a m icu s  appear  
to agree  upon  th a t  poin t. The d isa g reem en t is over th e  
sta n d in g  o f th e  p arties, or a sp ir in g  p arties, to tak e an  
a p p ea l in  th e  C ourt of A p p ea ls and  to  appear as p a rtie s  in  
fu rth er  p roceed in gs in  th is  Court.

T he a m ic u s ’ p osition  is  th a t, g iven  th e  G overn m en t’s 
con cession  th a t §3 is  u n co n stitu tio n a l, once th e  D istr ic t  
C ourt ordered th e  refund th e  ca se  shou ld  have ended; 
and  th e  a m icu s  argu es th e  C ourt o f  A p p eals sh ou ld  have  
d ism issed  th e  appeal. T he a m ic u s  su b m its th a t once 
th e  P resid en t agreed  w ith  W indsor’s leg a l p o sitio n  and  th e  
D istr ic t C ourt issu ed  its  ju d gm en t, the p a rties  w ere no 
lon ger  ad verse . From  th is  sta n d p o in t th e  U n ited  S ta te s  
w a s a p reva ilin g  party  below , ju st  a s  W indsor w as. A c­
cordingly, th e  a m icu s  rea so n s, it  is inappropriate  for th is  
C ourt to gran t certiorari and  proceed  to ru le on th e  m erits; 
for th e  U n ited  S ta te s  se e k s  no red ress from  th e  ju d gm en t  
en tered  a g a in st  it.

T h is p osition , how ever, e lid es  th e  d istin ction  b etw een  
tw o princip les: th e  ju r isd ic tion a l req u irem en ts o f  A rticle  
III an d  th e  p ru d en tia l lim its  on  its  exercise . S ee  W arth  v.
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S e ld in , 422  U . S. 490, 498  (1975). T he la tter  are “e s s e n ­
tia lly  m a tters  o f  ju d ic ia l se lf-govern an ce.” Id ., a t  500. 
T he Court h a s k ep t th ese  tw o stra n d s separate: “A rticle  
III sta n d in g , w h ich  en forces th e  C on stitu tio n ’s case-or- 
controversy requirem ent, see  L u jan  v. D efenders o f  W ildlife, 
504 U . S. 555, 5 5 9 -5 6 2  (1992); and  p ru d en tia l stan d in g , 
w h ich  em bodies ‘ju d ic ia lly  se lf-im p osed  lim its  on the ex er­
cise  o f  fed era l ju r isd iction ,’ A lle n  [v. W righ t,] 468 U . S. 
[737,] 751 [(1984)].” E lk  G rove U n ified  S chool D ist. v. 
N ew d o w , 542  U . S. 1, 1 1 -1 2  (2004).

T he req u irem en ts o f A rtic le  III sta n d in g  are fam iliar:

“F irst, th e  p la in tiff  m u st h ave su ffered  an  ‘injury in  
fact’— a n  in vasion  o f a leg a lly  p rotected  in te r e st  w h ich  
is  (a) concrete and particu larized , and (b) ‘actu a l or 
im m in en t, not “conjectural or h yp oth etica l.’” Second, 
th ere  m u st be a ca u sa l con n ection  b etw een  th e  injury  
and  th e  conduct com p la in ed  of—th e  injury h a s to be 
‘fa irly  . . . trace [able] to  th e  ch a llen ged  action  o f  th e  
d efen d an t, and  not . . . th[e] re su lt  [of] th e  in d ep en d ­
e n t  action  o f som e th ird  p arty  not before th e  court.’ 
Third, it  m u st be ‘lik e ly ,’ as opposed  to m erely  ‘sp ecu ­
la tiv e ,’ th a t  th e  injury w ill be ‘red ressed  by a favor­
able decision .’” L ujan , su p ra , at 5 6 0 -5 6 1  (footnote and  
cita tio n s om itted).

R u les o f  p ru d en tia l sta n d in g , by contrast, are m ore f lex ­
ib le “rule[s] . . .  o f fed era l ap p ella te  practice,” D ep o sit  
G u a ra n ty  N a t. B a n k  v. R oper, 445  U . S . 326, 333  (1980), 
d esig n ed  to protect th e  courts from  “d e c id in g ] ab stract  
q u estio n s o f  w id e public s ign ifican ce ev en  [when] other  
govern m en ta l in stitu tio n s  m ay be m ore com p eten t to  ad ­
d ress th e  q u estio n s and ev en  th ou gh  ju d ic ia l in terv en tio n  
m ay be u n n ecessa ry  to protect in d iv id u a l r ig h ts .” W arth , 
su p ra , a t  500.

In  th is  case  th e  U n ited  S ta te s  re ta in s  a stak e  su ffic ien t  
to  support A rtic le  III ju r isd ic tio n  on ap p ea l and  in  pro-
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ceed in gs before th is  Court. T he ju d g m en t in  q u estion  
orders th e  U n ite d  S ta te s  to pay  W indsor th e  refund she  
seek s . A n  order d irecting  th e  T reasu ry  to p ay  m oney is “a 
rea l and  im m ed ia te  econom ic in jury,” H ein , 551 U . S., a t 
599, in d eed  a s  rea l and im m ed ia te  as an  order d irecting  
an in d iv id u a l to pay  a tax . T h at th e  E xecu tive  m ay w e l­
com e th is  order to pay  th e  refund i f  it  is  accom panied  by 
th e  co n stitu tio n a l ru lin g  it w a n ts  does not e lim in a te  the  
in jury to th e  n a tio n a l T reasury  i f  p a y m en t is  m ade, or to 
th e  ta x p a y er  i f  it  is  not. T he ju d g m en t orders th e  U n ited  
S ta te s  to pay m oney th a t it w ould  not d isb u rse  b u t for th e  
court’s order. The G overnm ent o f  th e  U n ited  S ta te s  h as a 
va lid  leg a l a rgu m en t th a t  it  is  in jured  ev en  i f  th e  E x ecu ­
tiv e  d isa g rees  w ith  §3 o f DOM A, w h ich  re su lts  in  W ind­
sor’s lia b ility  for th e  tax. W indsor’s ongoing  c la im  for 
fu n d s th a t  th e  U n ited  S ta te s  refu ses  to pay  th u s  e s ta b ­
lish e s  a controversy  su ffic ien t for A rticle  III jurisd iction . 
It w ou ld  be a d ifferent case  i f  th e  E x ecu tiv e  had  ta k en  
th e  fu rth er  step  o f  p ay in g  W indsor th e  refund  to w h ich  she  
w a s e n tit le d  u n d er th e  D istr ic t C ourt’s ru ling.

T h is C ourt confronted a com parable ca se  in  I N S  v. 
C h a d h a , 462  U . S. 919 (1983). A  s ta tu te  by its  term s  
a llow ed  one H ou se o f C ongress to order th e  Im m igration  
and  N a tu ra liza tio n  Service (IN S) to deport th e  resp on d en t  
C hadha. T here, as here, th e  E x ecu tiv e  d eterm in ed  th a t  
th e  s ta tu te  w a s u n co n stitu tio n a l, and  “th e  IN S  p resen ted  
th e  E x ecu tiv e ’s v iew s on th e  co n stitu tio n a lity  o f  th e  H ouse  
action  to th e  Court o f A p p ea ls.” Id ., a t 930 . T he IN S, 
h ow ever, con tin u ed  to abide by th e  s ta tu te , an d  “th e  IN S  
b r ie f to th e  C ourt o f A p p ea ls did not a lter  th e  agen cy’s 
d ecision  to com ply w ith  th e  H ou se action  ordering depor­
ta tio n  o f C h adha.” Ib id . T h is C ourt h eld  “th a t th e  IN S  
w a s su ffic ien tly  aggrieved  by th e  C ourt o f  A p p ea ls d eci­
sio n  p roh ib itin g  it  from  ta k in g  action  it  w ou ld  oth erw ise  
ta k e ,” ib id ., regard less o f  w h eth er  th e  agen cy  w elcom ed  
th e  ju d gm en t. The n ecessity  o f a “ca se  or controversy” to
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sa tis fy  A rtic le  III w a s d efin ed  as a req u irem en t th a t th e  
C ourt’s ‘“d ec ision  w ill h ave rea l m eaning: i f  w e ru le  for 
C hadha, h e w ill not be deported; i f  w e uphold  [the s ta t ­
u te], th e  IN S  w ill execu te  its  order and deport h im .’” Id ., 
a t 9 3 9 -9 4 0  (quoting C h a d h a  v. IN S , 634  F. 2d  408 , 419  
(CA9 1980)). T h is con clu sion  w a s  not d ictum . It w a s  a 
n ecessa ry  pred icate  to  th e  C ourt’s hold ing th a t “prior to 
C on gress’ in terv en tio n , th ere  w a s ad eq u ate A rt. I l l  a d ­
v e r se n e ss .” 462  U . S., a t 939 . T he h o ld in gs o f  ca ses  are 
in stru ctiv e , and  th e  w ords o f  C h a d h a  m ake c lear its  h o ld ­
in g  th a t th e  re fu sa l o f  th e  E xecu tive  to provide th e  re lie f  
so u g h t su ffices to p reserve  a ju stic iab le  d isp u te  as re ­
quired by A rtic le  III. In  short, ev en  w h ere “th e  G overn­
m en t largely  agree[s] w ith  th e  opposing p arty  on th e  
m erits  o f th e  controversy ,” th ere  is  su ffic ien t a d v ersen ess  
and  a n  “a d eq u ate  b a sis  for ju risd iction  in  th e  fact th a t  
th e  G overn m en t in ten d ed  to enforce th e  ch a llen g ed  law  
a g a in st  th a t p arty .” Id ., a t 940 , n. 12.

It is  tru e th a t “[a] p arty  w ho receives a ll th a t he h as  
so u g h t g en era lly  is  not aggrieved  by th e  ju d gm en t afford­
in g  th e  r e lie f  an d  cannot ap p ea l from  it .” R oper, su p ra , a t
333 , se e  a lso  C a m re ta  v. G reene, 563  U . S .  , ____ (2011)
(slip  op., a t 8) (“A s a m a tter  o f  practice and  prudence, w e  
h a v e  gen era lly  d eclin ed  to con sid er ca ses  a t th e  req u est o f  
a p rev a ilin g  party , ev en  w h en  th e  C on stitu tion  a llow ed  us  
to do so”). B u t th is  ru le  “does not h ave its  source in  th e  
ju r isd ictio n a l lim ita tio n s  o f  A rt. III. In  an  appropriate  
case , ap p ea l m ay be p erm itted  . . .  at th e  b eh est o f  th e  
p arty  w ho h a s preva iled  on  th e  m erits, so  long  a s  th a t  
p arty  re ta in s  a stak e in  th e  ap p ea l sa tisfy in g  th e  req u ire­
m en ts  o f  A rt. III.” R oper, su p ra , a t  3 3 3 -3 3 4 .

W hile  th e se  p rin cip les su ffice  to  show  th a t th is  case  
p r e se n ts  a ju stic ia b le  controversy  under A rtic le  III, th e  
p ru d en tia l problem s in h eren t in  th e  E x ecu tiv e’s u n u su a l  
p o sitio n  require som e fu rth er  d iscu ssion . T he E x ecu tiv e ’s 
agreem en t w ith  W indsor’s leg a l a rgu m en t r a ise s  th e  r isk
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th a t in ste a d  o f a “‘real, ea rn est  and  v ita l controversy ,’” 
th e  C ourt faces a “friendly, n on-adversary , proceed ing  . . . 
[in w hich] ‘a p arty  b ea ten  in  th e  leg is la tu re  [seeks to] 
tra n sfer  to  th e  courts an  inquiry as to th e  co n stitu tio n a lity  
o f th e  le g is la tiv e  act.’” A sh w a n d e r  v. TVA, 297  U . S. 
288, 346  (1936) (B randeis, J ., concurring) (quoting  C hicago  
& G ra n d  T ru n k  R. Co. v. W ellm an , 143 U . S. 339, 
345 (1892)). E ven  w h en  A rtic le  III p erm its  th e  ex ercise  
o f fed era l jurisd iction , p ru d en tia l con sid era tion s d em and  
th a t  th e  C ourt in s is t  upon  “th a t  concrete a d v ersen ess  
w h ich  sh a rp en s th e  p resen ta tio n  o f is su e s  upon w h ich  th e  
court so larg e ly  depends for illu m in a tio n  o f d ifficu lt co n sti­
tu tio n a l q u estio n s .” B a k er  v. C arr, 369 U . S. 186, 204  
(1962).

T here are, o f course, reason s to  h ear a case  and  issu e  a  
ru lin g  ev en  w h en  one p arty  is re lu cta n t to p reva il in  its  
p osition . U n lik e  A rticle III req u irem en ts— w h ich  m u st  
be sa tis fied  by th e  p arties before ju d ic ia l con sid eration  is  
appropriate— th e  re lev a n t p ru d en tia l factors th a t cou n se l 
a g a in st  h ea r in g  th is  case are subject to “cou n terva ilin g  
co n sid era tion s [that] m ay o u tw eig h  th e  concerns u n d erly ­
in g  th e  u su a l relu ctan ce to ex ert ju d ic ia l pow er.” W arth , 
422  U . S., a t  5 0 0 -5 0 1 . O ne con sid eration  is th e  ex te n t to  
w h ich  ad v ersa r ia l p resen ta tio n  o f th e  is su e s  is a ssu red  by  
th e  p artic ip a tion  o f a m ic i cu riae  prepared  to defend  w ith  
vigor th e  co n stitu tio n a lity  o f  th e  le g is la tiv e  act. W ith  
resp ect to th is  p ru d en tia l a sp ect o f  sta n d in g  as w ell, th e  
C h a d h a  C ourt encountered  a s im ila r  situ a tio n . It noted  
th a t  “th ere  m ay be p ru d en tia l, as opposed to A rt. I l l ,  
concerns about san ction in g  th e  ad ju d ication  o f  [th is case] 
in  th e  ab sen ce  o f any p artic ip an t su p p ortin g  th e  v a lid ity  o f  
[the s ta tu te ] . The Court o f A p p ea ls properly d isp e lled  any  
su ch  concerns by in v itin g  and accep tin g  briefs from  both  
H o u ses o f  C on gress.” 462  U . S., a t 940 . C h a d h a  w a s  not 
an  anom aly  in  th is  respect. T he C ourt adopts th e  practice  
o f en ter ta in in g  a rgu m en ts m ade by an  a m icu s  w h en  the
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S olic itor G en era l con fesses error w ith  resp ect to  a ju d g ­
m en t below , ev en  i f  th e  con fession  is  in  effect an  ad m issio n  
th a t  an  A ct o f  C ongress is u n co n stitu tio n a l. See, e.g., 
D ick erso n  v. U n ited  S ta te s , 530 U . S. 428  (2000).

In  th e  ca se  now  before th e  C ourt th e  a tto rn ey s for BLAG  
p resen t a su b sta n tia l argu m en t for th e  co n stitu tio n a lity  
of §3 o f  DO M A. BLAG’s sharp  ad v ersa r ia l p resen ta tio n  of  
th e  is su e s  sa t is f ie s  the p ru d en tia l concerns th a t  o th erw ise  
m igh t co u n se l a g a in st h ear in g  an  a p p ea l from  a decision  
w ith  w h ich  th e  p rin cip al p a rtie s  agree. W ere th is  Court 
to hold th a t  p ru d en tia l ru les require it  to d ism iss  th e  case, 
and, in  con seq u en ce, th a t  th e  C ourt o f  A p p ea ls erred in  
fa ilin g  to d ism iss  it a s  w ell, ex te n s iv e  lit ig a tio n  w ou ld  
en su e . T he d istr ict courts in  94  d istr ic ts  th rou gh ou t th e  
N a tio n  w ou ld  be w ith ou t p reced en tia l gu idance not on ly  in  
ta x  refund su its  but a lso  in  ca ses  in vo lv in g  th e  w hole o f  
D O M A ’s sw eep  in vo lv in g  over 1 ,000 fed era l s ta tu te s  and  a 
m yriad  o f fed era l regu la tion s. For in sta n ce , th e  op in ion  of 
th e  C ourt o f  A ppeals for th e  F irst C ircuit, ad d ressin g  th e  
v a lid ity  o f  DO M A in a case in vo lv in g  reg u la tio n s o f th e  
D ep a rtm en t o f H ea lth  and  H u m an  S erv ices, lik e ly  w ou ld  
be v a ca ted  w ith  in stru ction s to d ism iss , its  ru lin g  and  
guidance also th en  erased. See M assach u setts  v. U nited  
S ta te s  D ep t, o f  H ea lth  a n d  H u m a n  S ervs ., 682  F. 3d 1 
(CA1 2012). R igh ts and  p riv ileg es  o f h u n d red s of th o u ­
sa n d s o f p erso n s w ould  be a d verse ly  affected , p en d in g  a 
ca se  in  w h ich  a ll p ru d en tia l concerns about ju stic ia b ility  
are a b sen t. T h at n um erica l pred iction  m ay not be certain , 
b u t it  is  certa in  th a t th e  cost in  ju d ic ia l resou rces and  
ex p en se  o f  lit ig a tio n  for a ll p erson s a d verse ly  affected  
w ou ld  be im m en se . T rue, th e  very ex ten t o f DO M A’s 
m an d ate  m ea n s th a t a t  som e p o in t a case  lik e ly  w ou ld  
ar ise  w ith o u t th e  p ru d en tia l concerns ra ised  here; but th e  
costs, u n certa in tie s , and a lleged  harm  and in ju ries lik e ly  
w ou ld  con tin u e  for a tim e m easu red  in  y ea rs before th e  
is su e  is  reso lved . In th e se  u n u su a l and  u rgen t circum -



12 U N I T E D  S T A T E S  v .  W I N D S O R

Opinion of the Court

sta n ces, th e  very  term  “p ru d en tia l” co u n se ls  th a t  it  is  a 
proper exerc ise  o f  the C ourt’s resp o n sib ility  to ta k e  ju r is ­
d iction . For th e se  reason s, th e  p ru d en tia l and  A rticle III 
req u irem en ts are m et here; and, a s  a con seq u en ce, th e  
C ourt n eed  not decide w h eth er  BLAG w ou ld  h ave s ta n d ­
ing  to ch a llen g e  the D istr ic t C ourt’s ru lin g  and  its  affir­
m ance in  th e  Court o f A p p ea ls on  BLAG ’s ow n  au thority .

T he C ourt’s conclusion  th a t th is  p e titio n  m ay be heard  
on th e  m erits does not im ply th a t  no d ifficu lties w ould  
e n su e  i f  th is  w ere  a com m on practice in  ord inary cases. 
T he E x ecu tiv e ’s fa ilure to defend  th e  co n stitu tio n a lity  o f  
an  A ct o f C ongress b ased  on a co n stitu tio n a l th eory  not y e t  
esta b lish ed  in  ju d ic ia l d ecision s h a s created  a procedural 
d ilem m a. O n th e  one hand, as noted, th e  G overn m en t’s 
a g reem en t w ith  W indsor ra ises  q u estion s about the pro­
priety  o f  en ter ta in in g  a  su it  in  w h ich  it seek s  affirm ance o f  
an order in va lid a tin g  a federal law  and ordering th e  U n ited  
S ta te s  to p ay  m oney. On th e  o th er hand, i f  th e  E x ecu ­
t iv e ’s a g reem en t w ith  a p la in tif f  th a t a law  is  u n co n sti­
tu tio n a l is  en o u g h  to preclude ju d ic ia l rev iew , th e n  th e  
S u p rem e C ourt’s prim ary role in  d eterm in in g  th e  co n stitu ­
tio n a lity  o f  a law  th a t h a s  in flicted  rea l in jury on  a p la in ­
t if f  w ho h a s  brought a ju stic ia b le  leg a l c la im  w ou ld  
becom e only  secondary to th e  P res id en t’s. T h is w ou ld  
u n d erm in e th e  clear d ic ta te  o f  th e  separation-of-pow ers  
p rincip le  th a t “w h en  a n  A ct o f C ongress is  a lleg ed  to con­
flic t w ith  th e  C on stitu tion , ‘[i]t is  em p h a tica lly  th e  prov­
ince and  d u ty  o f  the ju d ic ia l d ep artm en t to say  w h a t th e
law  is .’” Z ivo to fsk y  v. C lin ton , 566  U . S. ___ , ___  (2012)
(slip  op., a t  7) (quoting M a rb u ry  v. M a d iso n , 1 C ranch 137, 
177 (1803)). S im ilarly , w ith  resp ect to th e  leg is la tiv e  
pow er, w h en  C ongress h a s p a ssed  a s ta tu te  and  a P r e s i­
d en t h a s s ig n ed  it, it p o ses  grave ch a llen g es to th e  sep a ra ­
tio n  o f  pow ers for the E xecu tive  a t a p articu lar  m om en t to  
be ab le to n u llify  C ongress’ en a ctm en t so le ly  on  its  ow n  
in it ia tiv e  and  w ith ou t an y  d eterm in ation  from  th e  Court.
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T he C ourt’s ju r isd ic tion a l hold ing, it  m u st be u n d er­
scored, does not m ean  th e  argu m en ts for d ism iss in g  th is  
d isp u te  on p ru d en tia l grounds lack  su b sta n ce . Y et th e  
d ifficu lty  th e  E xecu tive  faces sh ou ld  be acknow ledged . 
W hen th e  E xecu tive  m ak es a princip led  d eterm in ation  
th a t a s ta tu te  is  u n con stitu tion a l, it  faces a  d ifficu lt 
choice. S till, th ere  is no su g g estio n  here th a t  it  is  appro­
p ria te  for th e  E xecu tive  as a m atter  o f  course to ch a llen ge  
s ta tu te s  in  th e  ju d ic ia l forum  ra th er  th a n  m ak in g  th e  case  
to C ongress for th e ir  am en d m en t or repeal. The in teg r ity  
o f th e  p o litica l process w ou ld  be a t r isk  i f  d ifficu lt co n sti­
tu tio n a l is su e s  w ere s im p ly  referred to th e  C ourt as a 
rou tin e exercise . B ut th is  case  is  not routine. A nd th e  
capable d efen se  o f  the law  by BLAG e n su res  th a t  th ese  
p ru d en tia l is su e s  do not cloud th e  m erits  q u estion , w h ich  
is  one o f  im m ed ia te  im p ortan ce to  th e  F ed era l G overn­
m en t an d  to hundreds o f  th o u sa n d s o f p erson s. T h ese  cir­
cu m sta n ces support th e  C ourt’s d ecision  to proceed to th e  
m erits.

I l l

W hen  at first W indsor and  S p yer longed  to m arry, n e i­
th er  N ew  York nor an y  other S ta te  gran ted  th em  th a t  
right. A fter w a itin g  som e years, in  20 0 7  th e y  trave led  to  
O ntario to be m arried  th ere . It seem s fa ir  to conclude  
th a t, u n til recen t years, m any c itizen s had  not ev en  con­
sid ered  th e  p ossib ility  th a t tw o p erson s o f  th e  sa m e sex  
m igh t a sp ire  to occupy th e  sam e sta tu s  and  d ign ity  a s  th a t  
o f a m an  an d  w om an in  law fu l m arriage. For m arriage  
b etw een  a m an  and  a w om an  no doubt had  b een  th ou gh t  
of by m ost p eop le a s  e s se n tia l to th e  very  d efin ition  o f th a t  
term  and  to its  role and function  th rou gh ou t th e  h istory  o f  
civ iliza tion . T h at belief, for m any w ho long have h eld  it, 
becam e ev en  m ore u rgen t, m ore ch er ish ed  w h en  ch a l­
len ged . For o thers, how ever, cam e th e  b eg in n in g s o f a 
new  p ersp ective , a new  in sigh t. A ccordingly som e S ta te s
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concluded  th a t sa m e-sex  m arriage ou gh t to be g iven  
recogn ition  and v a lid ity  in  th e  law  for th ose  sa m e-sex  
coup les w h o  w ish  to d efin e  th e m se lv e s  by th e ir  com m it­
m en t to each  other. T he lim ita tio n  o f law fu l m arriage  
to h e tero sex u a l couples, w h ich  for cen tu r ies  h ad  b een  
deem ed  b oth  n ecessary  and fu n d am en ta l, cam e to be 
se e n  in  N ew  York and  certa in  o th er S ta te s  a s  an  u n ju st  
exclu sion .

S low ly  a t first and th en  in  rapid course, th e  la w s of 
N ew  York cam e to acknow ledge th e  urgency o f th is  issu e  for 
sa m e-sex  coup les w ho w a n ted  to  affirm  th e ir  com m itm en t  
to one an oth er  before th e ir  ch ildren , th e ir  fam ily , th e ir  
friends, and  th e ir  com m unity . A nd so N ew  York recog­
n ized  sa m e-sex  m arriages perform ed elsew h ere; and  th en  
it  la ter  am en d ed  its  ow n  m arriage law s to  p erm it sam e- 
sex  m arriage. N ew  York, in  com m on w ith , as o f th is  w r it­
ing, 11 o th er S ta te s  and  th e  D istr ic t o f C olum bia, decided  
th a t sa m e-sex  couples sh ou ld  h ave th e  r ig h t to  m arry and  
so live  w ith  pride in  th e m se lv e s  and  th e ir  u n ion  and  in  a 
s ta tu s  o f  eq u a lity  w ith  a ll o ther m arried  p erson s. A fter a 
sta tew id e  delib erative  process th a t  en ab led  its  c itiz en s  to 
d iscu ss  and  w e ig h  a rg u m en ts for and  a g a in st  sam e-  
sex  m arriage, N ew  York acted  to  en large th e  d efin ition  of 
m arriage to correct w h a t its  c itizen s and  e lected  repre­
se n ta tiv e s  p erceived  to be an  in ju stice  th a t th ey  had  not 
ea rlier  know n or understood . S ee  M arriage E q u a lity  Act, 
2011 N . Y. L aw s 749 (codified a t N . Y. D om . R el. L aw  A nn. 
§ § 1 0 -a , 1 0 -b , 13 (W est 2013)).

A g a in st th is  background o f  law fu l sa m e-sex  m arriage  
in  som e S ta te s , th e  d esign , purpose, and  effect o f  DO M A  
sh ou ld  be considered  as th e  b eg in n in g  p o in t in  decid ing  
w h eth er  it  is va lid  under th e  C on stitu tion . B y h istory  and  
trad ition  th e  d efin ition  and reg u la tio n  o f m arriage, a s  w ill  
be d iscu ssed  in  m ore deta il, h a s  b een  trea ted  as being  
w ith in  th e  au th ority  an d  realm  o f  th e  sep a ra te  S ta te s . Y et 
it  is  furth er esta b lish ed  th a t  C ongress, in  en a ctin g  dis-



C i t e  a s :  5 7 0  U .  S . ( 2 0 1 3 ) 1 5

Opinion of the Court

crete s ta tu te s , can  m ake d eterm in a tio n s th a t bear on  
m a rita l r igh ts and  p r iv ileges. J u s t  th is  T erm  th e  Court 
u p h eld  th e  au th ority  o f  th e  C ongress to pre-em pt s ta te  
law s, a llow in g  a form er sp ou se  to re ta in  life  in su ran ce  
proceeds under a  federal program  th a t  gave her priority, 
b eca u se  o f form al beneficiary  d esig n a tio n  ru les, over th e  
w ife by a second  m arriage w ho su rv ived  th e  husband .
H illm a n  v. M a re tta , 569 U . S .  (2013); see  a lso  R id g w a y
v. R id g w a y ,  454  U . S. 46 (1981); W issner  v. W issner, 338  
U . S. 655  (1950). T his is  one exam p le o f  th e  gen era l p r in ­
cip le th a t  w h en  th e  F ed era l G overnm ent acts  in  th e  ex er­
cise  o f its  ow n proper au th ority , it  h a s a w id e choice o f  th e  
m ech a n ism s and  m eans to  adopt. See M cC u lloch  v. M a ry ­
la n d , 4 W heat. 316, 421 (1819). C ongress h a s th e  pow er  
both  to en su re  efficiency in  th e  a d m in istra tio n  o f its  pro­
gram s and to choose w h a t larger goa ls and p o lic ies to  
p u rsu e.

O ther p reced en ts in vo lv in g  con gression a l s ta tu te s  w h ich  
affect m arriages and  fam ily  s ta tu s  fu rth er illu stra te  th is  
p oin t. In  a d d ressin g  th e  in teraction  o f s ta te  d om estic  
re la tio n s and  federal im m igration  law  C ongress d e ter ­
m in ed  th a t m arriages “en tered  in to  for th e  purpose o f  
procuring an  a lie n ’s ad m issio n  [to th e  U n ited  S ta tes] a s  an  
im m ig ra n t” w ill not qualify  th e  n on citizen  for th a t  s ta tu s , 
ev en  i f  th e  n on citizen ’s m arriage is va lid  and  proper for 
s ta te -la w  p u rp oses. 8 U . S. C. § 1 1 8 6 a (b )(l) (2006  ed. and  
Supp. V). A nd in  esta b lish in g  in com e-b ased  criteria  for 
S ocia l S ecu rity  b en efits, C ongress decided  th a t a lth ou gh  
s ta te  la w  w ould  d eterm in e in  gen era l w ho q u a lifies  a s  an  
a p p lica n t’s sp ou se, com m on-law  m arriages a lso  sh ou ld  be 
recogn ized , regard less o f  an y  p a rticu lar  S ta te ’s v iew  on  
th e se  re la tio n sh ip s. 42 U . S. C. §1382c(d)(2).

T hough  th ese  d iscrete  ex a m p les  e s ta b lish  th e  co n stitu ­
tio n a lity  o f  lim ited  fed era l la w s th a t reg u la te  th e  m ean in g  
o f  m arriage in  order to furth er fed era l policy, DO M A h a s a 
far g rea ter  reach; for it  en a cts  a d irective app licab le to
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over 1,000 fed era l s ta tu te s  and  th e  w h ole rea lm  o f fed eral 
reg u la tio n s. A nd its op eration  is  d irected  to a  c la ss  of 
p erson s th a t  th e  law s o f N ew  York, an d  o f 11 other S ta tes , 
h ave so u g h t to protect. S ee  G o o dridge  v. D e p a r tm e n t o f  
P u b lic  H ea lth , 440  M ass. 309 , 798 N . E. 2d 941 (2003); A n  
A ct Im p lem en tin g  th e  G u aran tee o f  E q u a l P rotection  
U n d er th e  C on stitu tion  o f th e  S ta te  for S am e S ex  C ouples, 
2009  Conn. Pub. A cts no. 0 9 -1 3 ; V arn u m  v. B rien , 763  
N . W. 2d 8 6 2  (Iowa 2009); V t. S ta t. A nn., T it. 15, §8
(2010); N . H . Rev. S ta t. A nn . §457:1 -a  (W est Supp. 2012); 
R elig iou s F reedom  and C ivil M arriage E q u a lity  A m en d ­
m en t A ct o f  2009 , 57 D . C. R eg. 27 (Dec. 18, 2009); N . Y. 
D om . R el. L aw  A nn. § 1 0 -a  (W est Supp. 2013); W ash. 
Rev. Code §26 .04 .010  (2012); C itizen  In itia tiv e , Sam e- 
S ex  M arriage, Q u estion  1 (Me. 2012) (resu lts  on lin e at 
h ttp ://w w w .m a in e .g o v /so s /cec /e lec /2 0 1 2 /ta b -re f-2 0 1 2 .h tm l  
(a ll In tern e t sources a s  v is ited  Ju n e  18, 2013 , and  a v a il­
able in  C lerk of Court’s case fde)); Md. F am . Law Code A nn. 
§ 2 -2 0 1  (L exis 2012); A n  A ct to A m en d  T itle  13 o f  th e  
D elaw are  Code R ela tin g  to D om estic  R ela tion s to  Provide  
for Sam e-G en d er C ivil M arriage and  to C onvert E x is t­
in g  C iv il U n io n s to  C ivil M arriages, 79 D el. L aw s ch. 19 
(2013); A n  act re la tin g  to m arriage; p rovid ing  for c iv il 
m arriage b etw een  tw o persons; p rovid ing  for exem p tion s  
and  p ro tection s b ased  on re lig iou s associa tion , 2013  M inn. 
L aw s ch. 74; A n  A ct R e la tin g  to D om estic  R ela tion s—  
P erson s E lig ib le  to M arry, 2013  R. I. L aw s ch. 4.

In  order to  a s se s s  th e  v a lid ity  o f  th a t in terv en tio n  it  is  
n ecessa ry  to  d iscu ss  th e  ex ten t o f  th e  s ta te  p ow er and  a u ­
th ority  over m arriage a s  a m atter  o f h istory  an d  tra d i­
tion . S ta te  law s d efin in g  and reg u la tin g  m arriage, o f  
course, m u st resp ect th e  co n stitu tio n a l r ig h ts  o f  persons, 
see , e.g., L o v in g  v. V irg in ia , 388 U . S . 1 (1967); but, subject 
to th o se  gu aran tees, “regu la tion  o f d om estic  re la tio n s” is  
“an  area  th a t  h a s long b een  regarded  as a v ir tu a lly  ex c lu ­
siv e  province o f th e  S ta te s .” S o sn a  v. Iow a, 419  U . S . 393,

http://www.maine.gov/sos/cec/elec/2012/tab-ref-2012.html


Cite as: 570 U. S. (2013) 17

Opinion of the Court

404  (1975).
T he recogn ition  of c iv il m arriages is  cen tra l to  s ta te  

d om estic  re la tio n s law  ap p licab le to its  res id en ts  and  
c itizen s. S ee  W illia m s  v. N o rth  C aro lin a , 317  U . S . 287, 
298 (1942) (“E ach  sta te  as a sovereign  h as a r ig h tfu l and  
le g itim a te  concern  in  th e  m a rita l s ta tu s  o f  p erson s dom i­
ciled  w ith in  its  borders”). T he d efin ition  o f m arriage is 
th e  fou n d ation  o f th e  S ta te ’s broader au th or ity  to regu la te  
th e  su b ject o f  d om estic  re la tio n s w ith  resp ect to th e  
“[p r o te c tio n  o f offspring, property  in terests , and  th e  e n ­
forcem en t o f m arita l r e sp o n sib ilitie s .” Ib id . “[T]he s ta te s , 
at th e  tim e  o f th e  adoption  o f  th e  C on stitu tion , p o sse ssed  
fu ll pow er over the subject o f m arriage an d  divorce  
. . . [and] th e  C on stitu tion  d e lega ted  no a u th o rity  to th e  
G overn m en t o f th e  U n ited  S ta te s  on th e  subject o f  m ar­
riage and  d ivorce.” H a d d o ck  v. H a ddock , 201 U . S. 562, 
575 (1906); see  a lso  In  re B u rru s, 136 U. S . 586 , 593—594  
(1890) (“T he w h ole  subject o f th e  dom estic  re la tio n s of 
h u sb an d  and  w ife , p aren t and  child , b elon gs to th e  law s  
o f th e  S ta te s  an d  not to  th e  la w s o f th e  U n ited  S ta te s”).

C o n sisten t w ith  th is  a lloca tion  o f authority , th e  F ed era l 
G overnm ent, through  our h istory , h as deferred to s ta te -  
law  policy  d ec ision s w ith  resp ect to dom estic  re la tion s. In  
D e Sylvai v. B a llen tin e , 351 U . S. 570 (1956), for exam p le , 
th e  C ourt h eld  th a t, “[t]o decide w ho is  the w idow  or w id ­
ow er o f  a d ecea sed  author, or w ho are h is  execu tors or 
n ext o f  k in ,” u n d er the C opyright A ct “requ ires a referen ce  
to th e  law  o f th e  S ta te  w h ich  created  th o se  leg a l re la tio n ­
sh ip s” b ecau se  “th ere  is  no fed era l law  o f d om estic  r e la ­
tio n s.” Id ., a t  580 . In  order to resp ect th is  p rin cip le , th e  
fed era l courts, as a  gen era l ru le, do not adjudicate is su e s  
o f m a rita l s ta tu s  even  w h en  th ere  m ight o th erw ise  be a 
b a sis  for fed era l ju risd iction . See A n k e n b ra n d t  v. R ic h ­
a rd s , 504  U . S . 689 , 703 (1992). F ed era l courts w ill not 
h ear divorce and  cu stod y  ca ses  ev en  i f  th ey  arise  in  d iver­
s ity  b ecau se  o f  “th e  v ir tu a lly  exc lu sive  prim acy . . .  o f  th e
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S ta te s  in  th e  regu la tion  o f d om estic  re la tio n s.” Id ., a t 714  
(B lackm un, J., concurring in  ju d gm en t).

T he s ign ifican ce  o f s ta te  resp o n sib ilitie s  for th e  d efin i­
tion  an d  regu la tion  o f m arriage d a tes to th e  N a tio n ’s 
b eginn ing; for “w h en  th e  C o n stitu tio n  w a s adopted  th e  
com m on u n d ersta n d in g  w a s th a t  th e  d om estic  re la tio n s o f  
h u sb an d  and  w ife and  p a ren t an d  ch ild  w ere m atters  
reserved  to th e  S ta te s .” O hio ex rel. P o p o v ic i v. A gler, 280  
U . S. 379, 3 8 3 -3 8 4  (1930). M arriage la w s vary  in  som e  
resp ects  from  S ta te  to S ta te . For exam p le, th e  required  
m in im u m  age is  16 in  V erm ont, b u t on ly  13 in  N ew  
H am p sh ire . Com pare V t. S ta t. A n n ., T it. 18, §5142 (2012), 
w ith  N . H. Rev. S ta t. A nn . §457:4 (W est Supp. 2012). 
L ik ew ise  th e  p erm issib le  degree o f  co n sa n g u in ity  can  vary  
(m ost S ta te s  p erm it first co u sin s to  m arry, b u t a h an d fu l—  
su ch  as Iow a and W ash in gton , see  Iow a Code §595.19  
(2009); W ash . Rev. Code §26 .0 4 .0 2 0  (2012)— prohib it th e  
practice). B u t th ese  ru les  are in  every  e v e n t co n sisten t  
w ith in  each  S ta te .

A g a in st  th is  background DO M A rejects th e  long- 
esta b lish ed  p recept th a t th e  in c id en ts , b en efits , and  ob li­
ga tion s o f  m arriage are uniform  for a ll m arried  couples  
w ith in  each  S ta te , th ou gh  th ey  m ay vary, subject to con ­
st itu t io n a l g u a ra n tees , from  on e S ta te  to th e  n ext. D e ­
sp ite  th e se  con sid eration s, it  is  u n n ecessa ry  to decide  
w h eth er  th is  fed eral in tru sio n  on  s ta te  pow er is  a v io la tion  
of th e  C on stitu tion  b ecau se  it  d isru p ts th e  fed era l balance. 
T he S ta te ’s pow er in  d efin in g  th e  m arita l re la tion  is  o f  
cen tra l re levan ce in  th is  case q u ite  apart from  p rincip les  
o f fed era lism . H ere th e  S ta te ’s d ecision  to  g ive th is  c la ss  
of persons th e  right to m arry conferred upon th em  a d ign ity  
and  s ta tu s  o f  im m en se im port. W h en  the S ta te  u sed  its  
h istoric  an d  e sse n tia l au th ority  to defin e th e  m arita l 
re la tio n  in  th is  w ay, its  role an d  its  pow er in  m aking th e  
d ecision  en h an ced  the recogn ition , d ign ity , and  protection  
o f th e  c la ss  in  th e ir  ow n com m u n ity . DOM A, b ecau se  of
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i ts  reach  an d  ex ten t, d ep arts from  th is  h istory  and  tr a ­
d ition  o f re lian ce  on s ta te  law  to defin e m arriage. [ D i s ­
cr im in ation s o f an u n u su a l ch aracter e sp ec ia lly  su g ­
g est  carefu l con sid eration  to d eterm in e w h eth er  th ey  are  
obnoxious to th e  co n stitu tio n a l p rov ision .’” R o m er  v. 
E va n s, 517  U . S. 620, 6 3 3  (1996) (quoting L o u isv ille  G as &  
Elec. Co. v. C olem an , 2 7 7  U . S. 32, 3 7 -3 8  (1928)).

T he F ed era l G overnm ent u ses  th is  sta te -d efin ed  c la ss  
for th e  op p osite  p urpose— to im pose restr ic tion s and  d is ­
a b ilitie s . T h a t resu lt req u ires th is  C ourt now  to ad d ress  
w h eth er  th e  resu ltin g  injury and in d ig n ity  is  a dep rivation  
o f a n  e s s e n t ia l p art o f  th e  lib erty  p rotected  by th e  F ifth  
A m en d m en t. W hat th e  S ta te  o f  N ew  York trea ts  as a lik e  
th e  fed era l la w  deem s u n lik e  by a law  d esig n ed  to injure  
th e  sa m e c la ss  th e  S ta te  seek s to protect.

In actin g  fir st to recognize and  th e n  to a llow  sa m e-sex  
m arriages, N ew  York w a s resp on d in g  “to th e  in itia tiv e  o f  
th o se  w ho [sought] a voice in  sh a p in g  th e  d estin y  o f  th e ir
ow n tim e s .” B o n d  v. U n ited  S ta te s , 564  U . S. . ___
(2011) (slip  op., a t 9). T h ese  action s w ere w ith o u t doubt a 
proper ex erc ise  o f  its so vere ign  au th ority  w ith in  our fed ­
eral system , a ll in  the w ay th at the Fram ers o f th e  C onstitu ­
tion  in ten d ed . T he d yn am ics o f  s ta te  govern m en t in  th e  
fed era l sy ste m  are to a llow  th e  form ation  o f con sen su s  
resp ectin g  th e  w ay  the m em bers o f  a d iscrete  com m unity  
trea t each  o th er  in  th e ir  daily  con tact and  co n sta n t in te r ­
action  w ith  ea ch  other.

T he S ta te s ’ in terest in  d efin in g  and reg u la tin g  th e  
m a rita l re la tion , subject to co n stitu tio n a l g u a ra n tees, 
ste m s from  th e  u n d erstan d in g  th a t m arriage is  m ore th a n  
a rou tin e  c la ssifica tion  for p urposes o f certa in  sta tu to ry  
b en efits . P r iva te , co n sen su a l sex u a l in tim acy  b etw een  tw o  
ad u lt p erson s o f  th e  sam e sex  m ay not be p u n ish ed  by th e  
S ta te , and  it  can  form  “b u t one e lem en t in  a p erso n a l bond  
th a t  is  m ore en d u rin g .” L aw ren ce  v. Texas, 539  U . S. 558, 
567 (2003). B y  its  recogn ition  o f  th e  v a lid ity  o f sa m e-sex
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m arriages perform ed in  other ju r isd ic tion s and  th e n  by  
au th oriz in g  sa m e-sex  u n ion s and  sa m e-sex  m arriages, 
N ew  Y ork so u g h t to g ive  fu rth er p rotection  and d ign ity  to  
th a t  bond. For sa m e-sex  coup les w ho w ish ed  to  be m ar­
ried, th e  S ta te  acted  to give th e ir  law fu l conduct a law fu l 
sta tu s . T h is s ta tu s  is  a far-reach in g  leg a l ack n ow led g­
m en t o f  th e  in tim a te  re la tion sh ip  b etw een  tw o peop le, a 
re la tio n sh ip  deem ed  by th e  S ta te  w orthy o f d ig n ity  in  th e  
com m u n ity  eq u a l w ith  a ll o ther m arriages. It  reflects both  
th e  com m u n ity ’s considered  p ersp ective  on th e  h isto r ica l 
roots o f th e  in stitu tio n  o f m arriage and its  evo lv in g  u n d er­
s ta n d in g  o f th e  m ea n in g  o f eq u ality .

IV

D O M A  se e k s  to  injure th e  very c la ss  N ew  York seek s to  
protect. B y doing so it  v io la tes  b asic  due process and  
eq u a l p rotection  p rin cip les app licab le  to th e  F ed era l G ov­
ern m en t. S ee  U . S. C onst., Arndt. 5; B o llin g  v. S h a rp e , 
347  U . S . 497  (1954). The C on stitu tion ’s g u a ra n tee  o f  
eq u a lity  “m u st a t  the very le a s t  m ean  th a t a bare con ­
g ress io n a l d esire  to harm  a p o litica lly  u n p op u lar  group  
can n ot” ju stify  d isp ara te  trea tm en t o f  th a t group. D e p a r t­
m en t o f  A g r icu ltu re  v. M oreno, 413  U . S. 528, 534—535  
(1973). In  d eterm in in g  w h eth er  a law  is  m otived  by an  
im proper a n im u s or purpose, ‘“ [d isc r im in a tio n s  o f  an  u n ­
u su a l ch aracter’” esp ec ia lly  require carefu l con sid era ­
tion . S u p ra ,  a t 19 (quoting R om er, su p ra , a t 633). DO M A  
can n ot su rv iv e  under th ese  prin cip les. T he resp o n sib ility  
of th e  S ta te s  for th e  regu la tion  o f d om estic  re la tio n s is  a n  
im p ortan t in d icator o f th e  su b sta n tia l so c ie ta l im p act th e  
S ta te ’s c la ssifica tio n s h ave in  th e  daily  liv e s  and  cu stom s  
of its  p eop le . DO M A’s u n u su a l d ev ia tion  from  th e  u su a l  
tra d itio n  o f recogn izing  and  accep tin g  s ta te  d efin itio n s o f  
m arriage h ere operates to deprive sa m e-sex  cou p les o f  th e  
b en efits  and  resp o n sib ilitie s  th a t com e w ith  th e  federal 
recogn ition  o f  th e ir  m arriages. T h is is  strong ev id en ce o f a
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law  h a v in g  th e  purpose and  effect o f  d isap p rova l o f th a t  
c la ss . T he avow ed  purpose and  p ractica l effect o f  th e  law  
h ere in  q u estio n  are to im pose a d isa d v a n ta g e , a sep arate  
s ta tu s , and  so a stig m a  upon a ll w ho en ter  in to  sa m e-sex  
m arriages m ade law fu l by th e  u n q u estio n ed  au th ority  o f  
th e  S ta te s .

T he h istory  o f DOM A’s en a ctm en t and  its  ow n tex t  
d em o n stra te  th a t in terferen ce w ith  th e  eq u a l d ign ity  o f  
sa m e-sex  m arriages, a d ign ity  conferred by th e  S ta te s  in  
th e  ex erc ise  o f  th e ir  sovereign  pow er, w a s m ore th a n  an  
in c id en ta l effect o f  the fed era l s ta tu te . It w a s  its  e ssen ce . 
T he H ou se  R eport announced  its  con clu sion  th a t “it  is  both  
appropriate  and  n ecessary  for C ongress to do w h a t it  can  
to  d efen d  th e  in stitu tio n  o f trad ition a l h e tero sex u a l m ar­
riage. . . . H . R. 3396  is appropriately  e n titled  th e  ‘D efen se  
o f M arriage A ct.’ The effort to red efin e  ‘m arriage’ to e x ­
ten d  to h o m o sex u a l couples is  a tru ly  rad ica l p rop osal th a t  
w ou ld  fu n d a m en ta lly  a lter  th e  in stitu tio n  o f m arriage .” 
H . R. R ep. N o. 1 0 4 -6 6 4 , pp. 1 2 -1 3  (1996). T he H ouse  
concluded  th a t  DOM A ex p resses  “both  m oral d isapproval 
o f h om o sex u a lity , and a  m oral conviction  th a t  h e tero sex u ­
a lity  b e tter  com ports w ith  tra d itio n a l (esp ec ia lly  Judeo- 
C h ristian ) m orality .” Id ., a t  16 (footnote deleted ). T he  
sta te d  p urpose o f  the law  w a s to prom ote a n  “in te r e st  in  
p rotectin g  th e  tra d itio n a l m oral tea ch in g s reflected  in  
h etero sex u a l-o n ly  m arriage la w s .” Ib id . W ere th ere  any  
doubt o f  th is  far-reach ing purpose, th e  t it le  o f  th e  A ct 
confirm s it: T he D efen se  of M arriage.

T he arg u m en ts put forw ard by BLAG are ju st  a s  candid  
about th e  con gression a l purpose to in flu en ce or in terfere  
w ith  s ta te  so vere ign  choices about w ho m ay be m arried. 
A s th e  t it le  and  dyn am ics o f th e  b ill in d icate , its  purpose is  
to d iscou rage en a ctm en t o f s ta te  sa m e-sex  m arriage la w s  
and  to restr ic t th e  freedom  and choice o f  cou p les m arried  
un d er th o se  la w s i f  th ey  are en acted . T he con gression a l 
goal w a s  “to p u t a thum b on  th e  sca le s  and  in flu en ce a
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s ta te ’s d ec ision  a s  to how  to sh ap e  its  ow n  m arriage la w s.” 
M a ssa ch u se tts , 682  F. 3d, a t 1 2 -1 3 . T he A ct’s d em on ­
stra ted  purpose is  to en su re  th a t i f  an y  S ta te  d ecid es to  
recogn ize sa m e-sex  m arriages, th o se  u n io n s w ill be trea ted  
as secon d -c lass m arriages for p u rp oses o f fed era l law . 
T h is r a ise s  a m ost ser io u s q u estion  u n d er th e  C o n stitu ­
tio n ’s F ifth  A m en d m en t.

D O M A ’s operation  in  p ractice  confirm s th is  purpose. 
W h en  N ew  York adopted  a law  to p erm it sa m e-sex  m ar­
riage, it  so u g h t to e lim in a te  in eq u ality; b u t D O M A fru s­
tra te s  th a t  objective th rou gh  a system -w id e  en a ctm en t  
w ith  no id en tified  connection  to  any p articu lar  area  o f fed ­
era l law . DO M A w rites in eq u a lity  in to  th e  en tire  U n ited  
S ta te s  Code. T he p articu lar case  a t h an d  concerns th e  
e s ta te  tax , b u t DO M A is m ore th a n  a sim p le  d eterm i­
n ation  o f  w h a t shou ld  or sh ou ld  not be a llow ed  as an  
e s ta te  ta x  refund. A m ong th e  over 1,000 s ta tu te s  and  
n u m erou s fed era l regu la tio n s th a t DO M A controls are  
la w s p er ta in in g  to  Socia l Secu rity , h ou sin g , ta x es, crim i­
n a l san ction s, copyright, and  v e tera n s’ b en efits .

D O M A ’s p rin cip al effect is  to id en tify  a su b se t o f  sta te -  
sa n ctio n ed  m arriages and  m ak e th em  u n eq u al. The p r in ­
c ip a l p urpose is  to im pose in eq u a lity , not for other reason s  
lik e  g o v ern m en ta l efficiency. R esp on sib ilities, as w e ll as 
righ ts, en h a n ce  th e  d ign ity  and  in teg r ity  of th e  person . 
A nd D O M A con trives to deprive som e couples m arried  
under th e  la w s o f  th e ir  S ta te , b u t not other coup les, o f  
both  r ig h ts  and  resp o n sib ilitie s . B y crea tin g  tw o con tra­
dictory m arriage reg im es w ith in  th e  sa m e S ta te , DO M A  
forces sa m e-sex  couples to live  as m arried  for th e  purpose  
o f s ta te  law  b u t unm arried  for th e  purpose o f fed eral 
law , th u s  d im in ish in g  th e  s ta b ility  and  p red ictab ility  of  
b asic  p erso n a l re la tion s th e  S ta te  h as found it  proper to 
ack n ow led ge and  protect. B y th is  dynam ic DOM A u n d er­
m in es both  th e  public and  p riva te  s ign ifican ce o f  s ta te -  
sa n ctio n ed  sa m e-sex  m arriages; for it  te lls  th ose  couples,
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and a ll th e  w orld, th a t  th e ir  o th erw ise  va lid  m arriages  
are u n w orth y  o f federal recogn ition . T h is p laces sa m e-sex  
cou p les in  an  u n sta b le  p o sitio n  o f being  in  a secon d -tier  
m arriage. T he d ifferen tia tion  d em ean s th e  couple, w h ose  
m oral and  sex u a l choices th e  C on stitu tion  protects, see  
L aw ren ce , 539  U . S. 558 , an d  w h ose  re la tion sh ip  the S ta te  
h a s so u g h t to  d ignify. A nd it  h u m ilia te s  te n s  o f  th o u sa n d s  
of ch ild ren  now  b eing  ra ised  by sa m e-sex  cou p les. T he law  
in  q u estio n  m a k es it  ev en  m ore d ifficu lt for th e  ch ild ren  to  
u n d ersta n d  th e  in tegr ity  and  c lo sen ess  o f  th e ir  ow n  fam ily  
and its  concord w ith  other fa m ilie s  in  th e ir  com m u n ity  
and  in  th e ir  d a ily  lives.

U n d er  DO M A, sa m e-sex  m arried  cou p les h ave th e ir  
liv es  b urdened , by reason  o f govern m en t decree, in  v is ib le  
and public  w a y s. By it s  great reach , DO M A tou ch es m any  
a sp ects o f  m arried  and  fam ily  life , from th e  m u n d an e to 
th e  profound. It p rev en ts  sa m e-sex  m arried  coup les  
from  o b ta in in g  govern m en t h ea lth ca re  b en efits  th ey  w ould  
o th erw ise  receive. S ee  5 U . S . C. §§8901(5), 8905 . It 
d ep rives th em  o f  the B ankruptcy  Code’s sp ec ia l p ro tec­
tio n s for dom estic-support ob ligations. S ee  11 U . S. C. 
§§101(14A ), 507(a)(1)(A ), 523(a)(5), 523(a)(15). It forces 
th em  to fo llow  a  com plicated  procedure to file th e ir  s ta te  
and  fed era l ta x e s  jo intly . T ech n ica l B u lle tin  T B -5 5 , 2010  
Vt. T ax L E X IS 6 (Oct. 7, 2010); B r ie f for F ed era lism  
Scholars as A m ic i C u riae  34. It p roh ib its th em  from  b ein g  
b uried  to g eth er  in  v e tera n s’ cem eter ies . N a tio n a l C em e­
tery  A d m in istra tio n  D irective  3210 /1 , p. 37 (June 4, 2008).

For cer ta in  m arried  couples, DO M A’s u n eq u a l effects  
are ev en  m ore serious. The fed eral p en a l code m ak es it  a 
crim e to “a ssa u l[t], k idna[p], or m urde[r] . . .  a m em ber of 
th e  im m ed ia te  fam ily” o f “a U n ited  S ta te s  official, a 
U n ited  S ta tes  judge, [or] a F ederal law  enforcem ent officer,” 
18 U . S. C. § 115(a)(1)(A ), w ith  th e  in ten t to in flu en ce or 
re ta lia te  a g a in st  th a t official, § 115(a)(1). A lth ou gh  a 
“sp o u se” q u a lifie s  as a m em ber o f th e  officer’s “im m ed iate
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fam ily ,” § 115(c)(2), DOM A m ak es th is  protection  in a p p li­
cable to sa m e-sex  sp ou ses.

DO M A also  brings fin a n cia l harm  to ch ild ren  o f sam e- 
sex  coup les. It ra ises  th e  cost o f  h ea lth  care for fa m ilies  
by ta x in g  h ea lth  b en efits  provided  by em ployers to  th e ir  
w ork ers’ sa m e-sex  sp ou ses. S ee  26  U . S. C. §106; T reas. 
Reg. §1 .106—1, 26 CFR §1 .106—1 (2012); IRS P rivate  L etter  
R u lin g  9 8 5 0011  (Sept. 10, 1998). A nd it  d en ies  or re­
d uces b en efits  a llow ed  to fa m ilie s  upon the lo ss  o f  a spouse  
and p aren t, b en efits  th a t  are an  in teg ra l p art of fam ily  
secu rity . S ee  Socia l S ecu rity  A d m in istra tion , Socia l S ecu ­
rity  Survivors B en efits  5 (2012) (b en efits ava ilab le  to a 
su rv iv in g  sp ou se  caring for th e  coup le’s child), on lin e  at 
h ttp ://w w w .ssa .gov /p u b s/E N -05-10084 .p d f.

DO M A d iv ests  m arried  sa m e-sex  couples o f th e  d u ties  
and r esp o n sib ilitie s  th a t are an  e s se n tia l part o f  m arried  
life and  th a t  th ey  in  m ost ca ses  w ou ld  be honored to accept 
w ere DO M A not in  force. For in sta n ce , b ecau se  it  is e x ­
p ected  th a t  sp o u ses w ill sup p ort each  other as th ey  p u rsu e  
ed u ca tio n a l op p ortu n ities, fed era l law  ta k es  in to  con sid er­
ation  a sp o u se’s incom e in  ca lcu la tin g  a s tu d en t’s fed ­
era l fin a n c ia l aid  e lig ib ility . S ee  20  U . S. C. §1087nn(b). 
S a m e-sex  m arried  couples are ex em p t from  th is  req u ire­
m en t. T he sam e is tru e  w ith  resp ect to fed eral e th ics  
ru les. F ed era l ex ecu tive  and  agen cy  offic ia ls are p roh ib it­
ed from “p a r tic ip a tin g ] p erson a lly  and  su b sta n tia lly ” in  
m a tters  as to w h ich  th ey  or th e ir  sp o u ses h ave a fin an cia l 
in terest. 18 U . S. C. §208(a). A  sim ila r  s ta tu te  proh ib its  
S en ators, S en a te  em p loyees, and  th e ir  sp ou ses from  ac­
cep tin g  h ig h -v a lu e  g ifts  from  certa in  sources, see  2 
U . S. C. § 3 1 -2 (a )( l) , and  an oth er  m an d ates d eta iled  fin a n ­
c ia l d isc lo su res by num erous h igh -ran k in g  officia ls and  
th e ir  sp o u ses. S ee  5 U . S. C. A pp. §§102(a), (e). U n d er  
DOM A, h ow ever, th e se  G o v ern m en t-in tegrity  ru les do not 
apply to sa m e-sex  sp ou ses.

http://www.ssa.gov/pubs/EN-05-10084.pdf
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T he pow er th e  C on stitu tion  gran ts it  a lso  restra in s. 
A nd th o u g h  C ongress h a s great au th ority  to  d esig n  la w s to 
fit its  ow n  conception  o f sou n d  n a tio n a l policy , it can n ot  
deny th e  lib erty  protected  by th e  D ue P rocess C lause o f  
th e  F ifth  A m en d m en t.

W h at h a s  b een  exp la in ed  to th is  p o in t sh ou ld  m ore th a n  
su ffice  to e s ta b lish  th a t  th e  p rin cip a l p u rp ose and  the  
n ecessa ry  effect o f  th is  law  are to d em ea n  th o se  p erson s  
w ho are in  a law fu l sa m e-sex  m arriage. T h is requires  
th e  C ourt to  hold, as it  now  does, th a t  D O M A is  u n co n sti­
tu tio n a l a s  a dep rivation  o f th e  lib erty  o f th e  p erson  pro­
tected  by th e  F ifth  A m en d m en t o f th e  C on stitu tion .

T he lib erty  protected  by th e  F ifth  A m en d m en t’s D ue  
P rocess C lau se  con ta in s w ith in  it th e  p roh ib ition  a g a in st  
d en y in g  to an y  p erson  th e  eq u al protection  o f th e  law s. 
S ee  B o llin g , 347  U . S., a t 4 9 9 -5 0 0 ; A d a r a n d  C on stru ctors, 
Inc. v. P en a , 515  U. S. 200 , 2 1 7 -2 1 8  (1995). W hile the  
F ifth  A m en d m en t it s e lf  w ith d raw s from  G overnm ent the  
pow er to degrade or d em ean  in  th e  w ay  th is  law  does, 
th e  eq u a l p rotection  gu aran tee  o f th e  F o u rteen th  A m en d ­
m en t m a k es th a t F ifth  A m en d m en t r ig h t a ll th e  m ore 
specific  and  a ll th e  b etter  und erstood  and preserved .

T he c la ss  to w hich  DO M A d irects its  restr ic tio n s and  
restra in ts  are th o se  p erson s w ho are jo ined  in  sa m e-sex  
m arriages m ade law fu l by th e  S ta te . D O M A  s in g le s  ou t a 
c la ss  o f  p erso n s deem ed by a S ta te  e n tit le d  to recogn ition  
and p rotection  to en h an ce th e ir  ow n lib erty . It im p oses a 
d isa b ility  on  th e  c la ss by refu sin g  to ack n ow led ge a s ta tu s  
th e  S ta te  fin d s to be d ign ified  and proper. DO M A in ­
stru cts  a ll fed era l officials, and  in d eed  a ll p erson s w ith  
w hom  sa m e-sex  coup les in teract, in c lu d in g  th e ir  ow n  
ch ildren , th a t  th e ir  m arriage is  le s s  w orthy th a n  th e  m ar­
ria g es o f  o th ers. The fed era l s ta tu te  is in va lid , for no 
leg it im a te  purpose overcom es th e  purpose an d  effect to 
d isp arage and  to  injure th o se  w hom  th e  S ta te , by its  m ar-
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riage law s, so u g h t to protect in  personhood an d  d ign ity . 
B y seek in g  to d isp lace th is  protection  and trea tin g  th ose  
p erson s as liv in g  in  m arriages le ss  resp ected  th a n  oth ers, 
th e  fed era l s ta tu te  is in  v io la tion  o f th e  F ifth  A m en d m en t. 
T h is op in ion  and  its  h o ld in g  are confined to th o se  law fu l 
m arriages.

T he ju d g m en t o f th e  Court o f  A p p ea ls for th e  Second  
C ircuit is  affirm ed.

I t  is  so ordered .
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Ch ie f  J u s t ic e  R o b e r t s , d issen tin g .

I agree w ith  JUSTICE SCALIA th a t th is  Court lack s ju r is­
d iction  to rev iew  the d ec ision s o f th e  courts below . On  
th e  m erits o f  th e  con stitu tion a l d ispute th e  Court decides to 
decide, I a lso  agree  w ith  JUSTICE SCALIA th a t  C ongress  
acted  co n stitu tio n a lly  in  p a ss in g  th e  D efen se  o f  M arriage  
A ct (DOM A). In terests  in  un iform ity  and  sta b ility  am ­
p ly  ju stified  C ongress’s d ecision  to re ta in  th e  d efin ition  o f  
m arriage th a t, a t th a t poin t, h ad  b een  adopted  by every  
S ta te  in  our N ation , and  every  n ation  in  th e  w orld. Post, 
at 1 9 -2 0  (d issen tin g  opinion).

T he m ajority  see s  a m ore s in is te r  m otive, p o in tin g  out 
th a t th e  F ed era l G overnm ent h as g en era lly  (th ou gh  not 
uniform ly) deferred  to s ta te  d efin ition s o f m arriage in  th e  
p ast. T h at is  true, o f course, b u t none o f  th o se  prior sta te- 
b y -sta te  v a r ia tio n s  had  in vo lved  d ifferen ces over som e­
th in g — as th e  m ajority p u ts  it— “th o u g h t o f  by m ost people  
as e s se n t ia l to th e  very d efin ition  o f [m arriage] and  to 
its role and  function  throughout the h istory o f c iv ilization .” 
A n te , a t  13. T h at the F ed era l G overnm ent trea ted  th is  
fundam ental question d ifferently th an  it  treated  variations 
over co n sa n g u in ity  or m in im u m  age is  h ard ly  su rp risin g—  
and  h ard ly  en o u g h  to support a con clu sion  th a t  the  
“p rin cip a l p u rp ose ,” an te , a t  22, o f  th e  342 R ep resen ta-
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t iv e s  and  85  S en ators w ho voted  for it, and  th e  P resid en t  
w h o sig n ed  it, w a s a bare d esire  to harm . N or do th e  sn ip ­
p e ts  o f le g is la tiv e  h istory and  th e  b an a l t it le  o f  th e  A ct 
to w h ich  th e  m ajority p o in ts  su ffice to m ake su ch  a sh o w ­
ing. A t le a s t  w ith o u t som e m ore con vin cin g  ev id en ce th a t  
th e  A ct’s p rin cip a l purpose w as to codify m alice, an d  th a t  
it  fu rth ered  no  leg itim a te  govern m en t in terests , I w ould  
not ta r  th e  p o litica l branches w ith  th e  b ru sh  o f bigotry.

B u t w h ile  I d isagree w ith  th e  re su lt  to w h ich  th e  m ajor­
ity ’s a n a ly s is  lead s it in  th is  case, I th in k  it more im portant 
to p o in t ou t th a t  its  a n a ly s is  lead s no further. T he Court 
does not h ave before it, and  th e  logic o f  its  op in ion  does 
not decide, th e  d istin ct q u estion  w h eth er  th e  S ta te s , in  th e  
ex erc ise  o f th e ir  “h istoric and  e s se n t ia l au th ority  to define  
th e  m a r ita l re la tion ,” an te, at 18, m ay con tin u e to u tilize  
th e  tra d itio n a l defin ition  of m arriage.

T he m ajority  goes out of its  w ay  to  m ake th is  ex p lic it in  
th e  p en u ltim a te  sen ten ce  o f  its  op in ion . It s ta te s  th a t  
“[t]h is op in ion  an d  its h o ld in g  are confined  to th ose  law fu l 
m arria g es,” an te , a t  26— referrin g to  sa m e-sex  m arriages  
th a t  a S ta te  h a s a lready recognized  as a resu lt o f  th e  local 
“co m m u n ity ’s considered  p ersp ectiv e  on  th e  h istor ica l 
roots o f  th e  in stitu tio n  o f m arriage an d  its  evo lv in g  u n ­
d ersta n d in g  o f  th e  m ea n in g  o f eq u a lity .” A n te, a t 20. 
JUSTICE S c a l i a  b e liev es  th is  is  a ‘“bald , u n reason ed  dis- 
claim e[r].’” Post, a t 22. In m y view , though, th e  d iscla im er  
is  a lo g ica l and  n ecessary  con seq u en ce o f  th e  argu m en t 
th e  m ajority  h a s  ch osen  to adopt. T he d om in an t th em e  
o f th e  m ajority  opinion is  th a t th e  F ed era l G overn m en t’s 
in tru sio n  in to  an  area “cen tra l to  s ta te  d om estic  re la tion s  
law  ap p licab le  to  its  res id en ts  and  c itizen s” is  su ffic ien tly  
“u n u su a l” to  s e t  o ff alarm  b ells . A n te , a t  17, 20. I th in k  
th e  m ajority  goes o ff course, as I h ave sa id , b u t it  is  u n d e­
n iab le  th a t its  ju d gm en t is  b ased  on fed era lism .

T he m ajority  ex ten siv e ly  chron icles D O M A ’s departure  
from  th e  n orm al a llocation  o f  resp o n sib ility  b e tw een  S ta te
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an d  F ed era l G overnm ents, em p h a siz in g  th a t  DO M A “re­
jects th e  lo n g -esta b lish ed  p recept th a t the in c id en ts , b en e­
fits, and obhgations of m arriage are uniform  for a ll m arried  
coup les w ith in  each  S ta te .” A n te , a t  18. B u t th ere  is  
no su ch  departure w h en  one S ta te  adopts or k eep s a d efi­
n ition  o f m arriage th a t d iffers from  th a t o f its  neighbor, 
for it  is  en tire ly  exp ected  th a t s ta te  d efin ition s w ould  
“vary, subject to co n stitu tio n a l gu aran tees, from one S ta te  
to th e  n ex t.” Ib id . T h u s, w h ile  “[t]he S ta te ’s pow er in  
d efin in g  th e  m a r ita l re la tion  is o f  cen tra l re levan ce” to the  
m ajority’s d ecision  to str ik e  dow n DOM A here, ib id ., th a t  
pow er w ill com e in to  p la y  on  th e  other sid e  of th e  board in  
fu ture ca ses  about th e  co n stitu tio n a lity  o f s ta te  m arriage  
d efin ition s. So too w ill th e  concerns for s ta te  d iv ersity  and  
sovereign ty  th a t  w e ig h  a g a in st D O M A ’s co n stitu tio n a lity  
in  th is  case. S ee  ante, a t 19.

It is  not ju s t  th is  cen tra l fea tu re  o f  th e  m ajority’s a n a ly ­
s is  th a t  is  u n iq u e to DOM A, but m an y  con sid era tion s on  
th e  perip h ery  a s  w ell. For exam p le , th e  m ajority  focuses  
on th e  le g is la tiv e  h istory  and  tit le  o f th is  p articu lar Act, 
an te, a t  21; th o se  sta tu te -sp ec ific  con sid eration s w ill, of 
course, be irre levan t in  fu tu re ca ses  about d ifferen t s ta t ­
utes. The m ajority em phasizes th a t DOM A w as a “system -  
w id e en a c tm en t w ith  no id en tified  con n ection  to  any  
p articu lar  area  o f  federal la w ,” but a S ta te ’s d efin ition  of  
m arriage “is  th e  foundation  o f th e  S ta te ’s broader a u th o r­
ity  to regu la te  th e  subject o f  d om estic  re la tion s w ith  re­
sp ect to  th e  ‘[p ro tec tio n  o f offspring, property in terests , 
and th e  en forcem en t o f  m arita l resp o n sib ilitie s .’” A n te , at 
22, 17. A nd th e  federal decision  u n d erm in ed  (in  th e  m a ­
jority ’s v iew ) th e  “d ign ity  [already] conferred by th e  S ta te s  
in  th e  ex ercise  o f  th e ir  sovereign  pow er,” a n te , a t 21, 
w h erea s a  S ta te ’s decision  w h eth er  to exp an d  th e  d efin i­
tion  o f  m arriage from its  tra d itio n a l contours in vo lves no 
sim ila r  concern.

W e m ay in  th e  fu ture h ave to reso lve ch a llen g es to s ta te
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m arriage d efin ition s affectin g  sa m e-sex  cou p les. T h at  
issu e , how ever, is not before u s in  th is  case, and  w e hold  
today th a t w e lack  ju risd iction  to  consider it in  th e  p a rtic ­
u lar  con tex t o f  H o llin g sw o rth  v. P erry, an te , p .  . I w rite
only  to h ig h lig h t th e  lim its  o f th e  m ajority’s h o ld in g  and  
reason in g  today, le s t  its  op in ion  be ta k en  to  reso lve not 
only a q u estio n  th a t I b elieve  is  not properly before u s—  
D O M A’s co n stitu tio n a lity — b u t a lso  a q u estion  th a t  a ll 
agree, an d  th e  Court ex p lic itly  ack n ow led ges, is  not at 
issu e .
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J u s t ic e  S c a lia , w ith  w h om  J u s t ic e  Th o m a s  jo ins, 
and w ith  w h om  THE CHIEF JUSTICE jo in s as to P art I, 
d issen tin g .

T h is case is  about pow er in  sev era l resp ects. It is  about 
th e  pow er o f  our people to govern  th em se lv es , and th e  
pow er o f th is  Court to pronounce th e  law . T oday’s opinion  
a ggran d izes th e  la tter, w ith  th e  p red ictab le  con seq u en ce o f  
d im in ish in g  th e  form er. W e h ave no pow er to decide th is  
case . A nd  ev en  i f  w e did, w e h ave no pow er under th e  
C on stitu tio n  to in v a lid a te  th is  d em ocratica lly  adopted  le g ­
is la tio n . T he C ourt’s errors on both  p o in ts spring  forth  
from  th e sam e d isea sed  root: an  ex a lted  conception  o f th e  
role o f  th is  in stitu tio n  in  A m erica.

I
A

T he C ourt is  eager— h u n g ry— to te l l  everyone its  v iew  o f  
th e  le g a l q u estion  at th e  h eart o f  th is  case . S ta n d in g  in  
th e  w ay  is  a n  obstacle, a  tech n ica lity  o f  l it t le  in te r e st  to 
an yon e b u t th e  people o f  W e th e  P eople, w ho created  it as  
a b arrier a g a in st  ju d ges’ in tru sio n  in to  th e ir  lives. T hey  
gave ju d ges, in  A rticle III, on ly  th e  “ju d ic ia l P ow er,” a 
pow er to decide not a b stract q u estio n s b u t real, concrete
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“C ases” an d  “C ontroversies.” Y et th e  p la in tiff and  th e  G ov­
ern m en t agree en tire ly  on  w h a t shou ld  h ap p en  in  th is  
la w su it. T h ey  agree th a t  th e  court below  got it  right; and  
th ey  agreed  in  th e  court below  th a t  th e  court below  th a t  
one got it  r ig h t as w ell. W hat, th en , are w e d o in g  here?

T he an sw er  lie s  at th e  h ea rt o f  th e  ju r isd ic tion a l portion  
o f  tod ay’s op in ion , w here a s in g le  sen ten ce  la y s bare the  
m ajority’s v is io n  o f  our role. T he Court sa y s th a t w e  have  
th e  pow er to decide th is  case  b ecau se  i f  w e did not, th en  
our “p rim ary role in  d eterm in in g  th e  co n stitu tio n a lity  of  
a law ” (at le a s t  one th a t “h a s in flicted  rea l in jury on a 
p la in tiff”) w ould  “becom e only secondary to th e  P resid en t’s.” 
A n te , a t  12. B u t w a it, th e  reader w onders— W indsor w on  
below , and  so cu red  her injury, an d  th e  P resid en t w a s  glad  
to see  it. T rue, sa y s th e  m ajority, b u t ju d ic ia l rev iew  m u st  
m arch  on regard less, le s t  w e  “u n d erm in e th e  clear d icta te  
o f  th e  separation-of-pow ers p rincip le  th a t w h en  a n  A ct of 
C ongress is  a lleg ed  to conflict w ith  th e  C on stitu tion , it  is  
em p h a tica lly  th e  province an d  duty  o f th e  ju d ic ia l d ep art­
m en t to  say  w h a t th e  law  is .” Ib id . (in tern a l q u otation  
m arks an d  b rack ets om itted ).

T h at is  jaw -dropping. It is  an  a sser tio n  of ju d ic ia l s u ­
prem acy over th e  peop le’s R ep resen ta tiv es  in  C ongress  
and th e  E xecu tive . It en v is io n s  a Suprem e C ourt s ta n d in g  
(or ra th er  en throned) a t  th e  ap ex  o f  governm ent, em p ow ­
ered to decide a ll constitu tional questions, a lw ays and  every­
w h ere  “prim ary” in  its role.

T h is im age o f  th e  Court w ou ld  h ave b een  u n recogn izab le  
to th o se  w ho w rote and ratified  our n a tion a l charter. T hey  
kn ew  w e ll th e  dangers o f “prim ary” pow er, and  so created  
b ran ch es o f  govern m en t th a t  w ould  be “p erfectly  co­
ord in ate by th e  term s o f th e ir  com m on com m ission ,” none  
o f w h ich  b ran ch es could “p reten d  to an  exc lu sive  or su p e ­
rior r ig h t o f  se tt lin g  th e  b ou n d aries b e tw een  th e ir  resp ec­
tiv e  p ow ers.” T he F ed era list, N o. 49, p . 314  (C. R ossiter  
ed. 1961) (J. M adison). T he p eop le did th is  to protect
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th e m se lv e s . T h ey  did it  to  guard  th e ir  r ight to self-ru le  
a g a in st  th e  black-robed su p rem acy  th a t tod ay’s m ajority  
fin d s so a ttractive . So it  w a s th a t  M ad ison  could confi­
d en tly  s ta te , w ith  no fear o f contrad iction , th a t th ere  w a s  
n o th in g  o f “greater  in tr in sic  v a lu e” or “stam p ed  w ith  th e  
a u th o rity  o f  m ore en lig h ten ed  patron s o f  liberty” th a n  a  
g overn m en t o f  sep arate  and  coordinate pow ers. Id ., No. 
47, a t  301.

For th is  reason  w e are q u ite  forbidden to sa y  w h a t th e  
law  is  w h en ev er  (as tod ay’s op in ion  a sser ts) ‘“ an  A ct o f  
C ongress is  a lleged  to conflict w ith  th e  C on stitu tion .’” 
A n te , a t  12. W e can do so on ly  w h en  th a t  a lleg a tio n  w ill 
d eterm in e  th e  outcom e o f a la w su it, and  is  contrad icted  by 
th e  o th er  party . The “ju d ic ia l P ow er” is  not, as th e  m ajor­
ity  b e liev es , th e  pow er ‘“to say  w h a t th e  law  is ,”’ ib id ., 
g iv in g  th e  Suprem e Court th e  “prim ary role in  d eterm in ­
in g  th e  co n stitu tio n a lity  o f  la w s .” T he m ajority m u st h ave  
in  m in d  one o f th e  foreign  co n stitu tio n s th a t pronounces  
su ch  p rim acy for its co n stitu tio n a l court and a llow s th a t  
prim acy to be exercised  in  con tex ts o th er th a n  a law su it. 
S ee, e.g., B asic  Law  for th e  F ed era l R epublic o f G erm any, 
A rt. 93. T he ju d ic ia l pow er as A m erican s h ave understood  
it  (and th e ir  E n g lish  an cestors before th em ) is  th e  pow er  
to adjud icate, w ith  con clu sive  effect, d isp u ted  govern­
m en t c la im s (civil or crim inal) a g a in st private persons, and  
d isp u ted  c la im s by p riva te  p erson s a g a in st th e  govern­
m en t or o th er private p erson s. S o m etim es (though  not 
a lw ays) th e  p a rtie s  before th e  court d isagree  not w ith  
regard  to th e  facts of th e ir  case  (or not o n ly  w ith  regard to  
th e  facts) but w ith  regard to th e  app licab le law — in w hich  
ev en t (and  on ly  in  w hich  even t) it  b ecom es th e  “‘province  
an d  d u ty  o f  th e  ju d ic ia l d ep artm en t to sa y  w h a t the law  
is .’” A n te , a t  12.

In  o th er  w ords, declaring  th e  com p atib ility  o f  s ta te  or 
fed era l la w s w ith  the C on stitu tio n  is  not on ly  not th e  
“p rim ary  role” o f th is  Court, it  is  not a sep arate , free-
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sta n d in g  role a t  a ll. W e perform  th a t role in c id en ta lly — by  
accident, as it  w ere— w h en  th a t is n ecessa ry  to reso lve  th e  
d isp u te  before u s. T hen , and only then , does it  becom e  
“‘th e  province and  duty o f  th e  ju d ic ia l d ep artm en t to say  
w h a t th e  la w  is .’” T h at is  w hy, in  1793, w e p o lite ly  d e­
clin ed  th e  W ash in gton  A d m in istra tio n ’s req u est to “say  
w h a t th e  la w  is” on a p a rticu lar  trea ty  m a tter  th a t w as  
not th e  subject o f  a concrete leg a l controversy. 3 C orre­
spon d en ce and  Public P ap ers o f Jo h n  Jay  4 8 6 -4 8 9  (H. 
J o h n sto n  ed . 1893). A nd th a t  is  w hy, as our op in ion s have  
sa id , som e q u estio n s o f law  w ill never  be p resen ted  to th is  
Court, b eca u se  th ere  w ill n ever be anyone w ith  sta n d in g  
to b ring  a la w su it. S ee  S ch lesin g er  v. R e se rv is ts  C om m , to 
S to p  th e W ar, 418  U . S . 208 , 227  (1974); U n ited  S ta te s  v. 
R ich a rd so n , 418  U . S. 166, 179 (1974). A s J u stice  Bran- 
d eis  p u t it, w e can n ot “p a ss  upon  th e  co n stitu tio n a lity  of 
leg is la tio n  in  a friendly, non-adversary , p roceed in g”; ab­
se n t a ‘“real, ea rn est and  v ita l controversy b e tw een  in d i­
v id u a ls ,”’ w e h ave n e ith er  an y  w ork to do nor an y  pow er to  
do it. A sh w a n d e r  v. TVA, 297  U . S. 288 , 346  (1936) (con­
curring op in ion) (quoting C hicago &  G ra n d  T ru n k  R . Co. 
v. W ellm an , 143 U . S. 339 , 345 (1892)). Our auth ority  
b eg in s and  en d s w ith  th e  n eed  to  adjudge th e  r ig h ts  o f an  
in jured p arty  w ho sta n d s before us seek in g  red ress. L u ja n  
v. D efen ders o f  W ild life, 504  U . S . 555, 560 (1992).

T h at is  com p lete ly  a b sen t here. W indsor’s injury w as  
cured  by th e  ju d gm en t in  her favor. A nd w h ile , in  ordi­
nary c ircu m stan ces, th e  U n ited  S ta te s  is  in jured  by a 
d irective  to p ay  a tax  refund, th is  su it  is  far from  ordinary. 
W hatever  in jury th e  U n ited  S ta te s  h a s su ffered  w ill su rely  
not be red ressed  by the action  th a t it, a s a lit ig a n t, a sk s  us  
to tak e. T he fin a l sen ten ce  o f th e  Solicitor G en era l’s brief 
on th e  m erits  reads: “For th e  foregoing reason s, th e  ju d g­
m en t o f  th e  court o f a p p ea ls sh o u ld  be a ff irm e d .” B r ie f for 
U n ited  S ta te s  (m erits) 54  (em p h asis added). T h at w ill not 
cure th e  G overn m en t’s in jury, b u t carve it in to  ston e. One
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could  sp en d  m an y  fru itle ss  a ftern oon s ran sack in g  our 
library  for an y  other p e titio n er’s b r ie f seek in g  an  affir­
m ance o f  th e  ju d gm en t a g a in st  i t .1 W hat th e  p etition er  
U n ite d  S ta te s  a sk s  us to do in  th e  ca se  before u s is  exactly  
w h a t th e  resp on d en t W indsor a sk s u s to do: n ot to provide  
r e lie f  from  th e  ju d gm en t below  but to say  th a t  th a t ju d g­
m en t w a s  correct. A nd th e  sa m e w a s tru e in  th e  C ourt of  
A ppeals: N e ith er  party  so u g h t to undo th e  ju d gm en t for 
W indsor, an d  so th a t court sh ou ld  have d ism issed  the  
a p p ea l (just as w e should  d ism iss) for lack o f jurisd iction . 
S in ce b oth  p a rtie s  agreed  w ith  th e  ju d gm en t o f  th e  D is ­
tr ic t C ourt for th e  S ou th ern  D istr ic t o f  N ew  York, th e  su it  
sh ou ld  h ave en d ed  there. T he fu rth er  p roceed in gs have  
b een  a contrivance, h av in g  no object in  m ind excep t to  e le ­
v a te  a D istr ic t Court ju d g m en t th a t h a s no p reced en tia l 
effect in  o th er  courts, to one th a t h a s p reced en tia l effect 
th rou gh ou t th e  Second C ircuit, and  th en  (in  th is  Court) 
p reced en tia l effect throu gh ou t th e  U n ited  S ta te s .

W e h ave n ever  before agreed  to sp ea k — to “sa y  w h a t the  
law  is”— w h ere there is  no controversy  before us. In  the  
m ore th a n  tw o cen tu ries th a t  th is  C ourt h a s ex isted  as an  
in stitu tio n , w e  have n ever  su g g ested  th a t w e h ave the  
pow er to decide a qu estion  w h en  every  party  agrees w ith  
b oth  its  n o m in a l opponent a n d  th e cou rt below  on  th a t  
q u estio n ’s an sw er. T he U n ite d  S ta te s  re lu cta n tly  con­
ceded  th a t  a t  oral argu m en t. S ee  Tr. o f  O ral Arg. 1 9 -2 0 .

T he c lo se s t  w e have ever  com e to w h a t th e  C ourt b le sse s  
tod ay  w a s  our op in ion  in  I N S  v. C h a d h a , 462  U . S . 919  
(1983). B u t in  th a t case, tw o  p a rties  to  th e  lit ig a tio n

: For an even more advanced scavenger hunt, one might search the 
annals of Anglo-American law for another “Motion to Dismiss” like the 
one the United States filed in District Court: It argued that the court 
should agree “with Plaintiff and the United States” and “not dismiss” 
the complaint. (Emphasis mine.) Then, having gotten exactly what it 
asked for, the United States promptly appealed.
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d isa g reed  w ith  th e  p ositio n  of th e  U n ited  S ta te s  and  w ith  
th e  court below : the H ou se  and S en a te , w h ich  h ad  in ter ­
v en ed  in  th e  case. B ecau se  C h a d h a  concerned  th e  v a lid ity  
o f a m ode o f con gression a l action— th e  o n e-h ou se  le g is ­
la tiv e  v e to — th e  H ouse and S en a te  w ere th rea ten ed  w ith  
d estru ctio n  o f w h a t th ey  c la im ed  to be one o f  th e ir  in s t itu ­
tio n a l pow ers. T he E xecu tive  ch oosin g  not to  defend  th a t  
p ow er,2 w e p erm itted  th e  H ou se  and S en a te  to in terven e. 
N o th in g  lik e  th a t is  p resen t here.

To be sure, th e  Court in  C h a d h a  sa id  th a t sta tu tory  
a ggrieved -p arty  s ta tu s  w a s “not a ltered  by th e  fact th a t  
th e  E x ecu tiv e  m ay agree w ith  th e  h old in g  th a t  th e  s ta tu te  
in  q u estio n  is  u n co n stitu tio n a l.” Id ., a t 9 3 0 -9 3 1 . B u t in  
a footn ote to th a t sta tem en t, th e  Court ack n ow led ged  A rti­
cle I l l ’s sep ara te  req u irem en t of a “ju stic ia b le  ca se  or 
con troversy ,” and  sta ted  th a t th is  req u irem en t w a s  s a t is ­
fied  “b ecau se  o f  th e  p resen ce  o f  th e  tw o H o u ses o f  Con­
g ress  as ad verse p a rtie s .” Id ., a t 931 , n. 6. L ater in  its  
opin ion , th e  C h a d h a  C ourt rem arked  th a t  th e  U n ited  
S ta te s ’ an n ou n ced  in ten tio n  to  enforce th e  s ta tu te  also  
su fficed  to p erm it ju d ic ia l review , ev en  a b sen t con gres­
s io n a l p artic ip ation . Id ., a t 939 . T h at rem ark  is tru e , as a 
d escrip tion  o f th e  ju d ic ia l rev iew  conducted  in  th e  C ourt o f  
A p p ea ls, w h ere  th e  H o u ses o f  C ongress h ad  not in ter-

2 There the Justice Department’s refusal to defend the legislation 
was in accord with its longstanding (and entirely reasonable) practice of 
declining to defend legislation that in its view infringes upon Presiden­
tial powers. There is no justification for the Justice Department’s 
abandoning the law in the present case. The majority opinion makes a 
point of scolding the President for his “failure to defend the constitu­
tionality of an Act of Congress based on a constitutional theory not yet 
established in judicial decisions,” ante, at 12. But the rebuke is tongue- 
in-cheek, for the majority gladly gives the President what he wants. 
Contrary to all precedent, it decides this case (and even decides it the 
way the President wishes) despite his abandonment of the defense and 
the consequent absence of a case or controversy.
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ven ed . (The case  orig in ated  in  th e  C ourt o f  A p p eals, s in ce  
it  sought review  o f agency action  under 8 U . S. C. §1105a(a) 
(1976  ed .).) There, a b sen t a ju d g m en t se ttin g  a sid e  
th e  IN S  order, C hadha faced  deportation . T his p a s­
sa g e  o f  our op in ion  seem s to be a d d ressin g  th a t in it ia l  
sta n d in g  in  th e  Court o f  A p p ea ls, as in d ica ted  by its  quo­
ta tio n  from  th e low er court’s  op in ion , 462  U . S., a t 9 3 9 -  
940. B u t i f  it  w as ad d ressin g  sta n d in g  to p u rsu e th e  
appeal, th e  rem ark w a s b oth  th e  p u rest d ictum  (as con ­
g ress io n a l in terv en tio n  a t th a t  p o in t m ade th e  required  
a d v ersen ess  “beyond doubt,” id ., a t 939), and qu ite incor­
rect. W h en  a private p arty  h a s  a ju d ic ia l decree sa fe ly  in  
h an d  to p reven t h is injury, ad d itio n a l ju d ic ia l action  re ­
qu ires th a t  a p arty  in jured  by th e  decree seek to u n do  it. 
In  C h a d h a , th e  in terven in g  H ou se  and S en a te  fu lfilled  
th a t req u irem en t. H ere no one does.

T he m ajority’s d iscu ssio n  o f th e  req u irem en ts o f A rticle  
III b ears no resem b lan ce to  our ju risp ru d en ce. It accu ses  
th e  a m ic u s  (appointed  to argu e a g a in st  our jurisd iction) o f  
“elid [ing] th e  d istin ction  b e tw een  . . . th e  ju risd iction a l 
req u irem en ts o f A rticle III and  th e  p ru d en tia l lim its  on its  
ex erc ise .” A n te , a t  6. It th e n  proceeds to  ca ll th e  req u ire­
m en t o f a d v ersen ess  a “p ru d en tia l” a sp ect o f stan d in g . O f  
s ta n d in g . T h a t is  in com p reh en sib le . A  p la in tiff  (or ap p el­
lan t) can  h ave a ll the sta n d in g  in  th e  w orld— sa tis fy in g  a ll 
th ree  s ta n d in g  req u irem en ts o f  L u ja n  th a t  th e  m ajority so 
carefu lly  quotes, ante, a t 7— an d  y e t  no A rtic le  III contro­
v ersy  m ay be before th e  court. A rticle  III requ ires not ju st  
a p la in tiff  (or ap p ellan t) w ho h a s sta n d in g  to com plain  
b u t a n  o p p o sin g  p a r ty  w ho d en ies  th e  v a lid ity  o f th e  com ­
p la in t. It is  not the a m icu s  th a t  h a s done th e  e lid in g  of  
d istin ctio n s, b u t th e  m ajority, ca llin g  th e  quite sep arate  
A rticle  III req u irem en t o f a d v ersen ess  b e tw een  th e  p arties  
a n  e lem en t (w hich  it th en  p ronounces a “p ru d en tia l” e le ­
m en t) o f  stan d in g . T he q u estion  here is  not w h eth er , as  
th e  m ajority p u ts  it, “th e  U n ited  S ta te s  reta in s a sta k e



8 U N I T E D  S T A T E S  v .  W I N D S O R

S CALI A, J., dissenting

su ffic ien t to  support A rticle III ju risd iction ,” ib id . th e  
q u estio n  is  w h eth er  th ere  is any  controversy  (w hich re ­
q u ires co n tra d ic tio n )  b e tw een  th e  U n ited  S ta te s  and  M s. 
W indsor. T here is  not.

I find  it  w ry ly  a m u sin g  th a t th e  m ajority se e k s  to d is ­
m iss  th e  req u irem en t o f p arty -a d v ersen ess  a s  n oth in g  
m ore th a n  a “p ru d en tia l” a sp ect o f th e  so le  A rtic le  III 
req u irem en t o f  stan d in g . (R elegatin g  a ju r isd ic tio n a l re ­
q u irem en t to “p ru d en tia l” s ta tu s  is  a w on d rou s device, 
en a b lin g  courts to ignore th e  req u irem en t w h en ev er  th ey  
b e liev e  it  “p ru d en t”—w h ich  is  to say , a good id ea .) H a lf  a 
cen tu ry  ago, a Court sim ila r ly  b en t upon  an n ou n cin g  its  
v iew  regard in g  th e  co n stitu tio n a lity  o f  a fed era l s ta tu te  
ach ieved  th a t goa l by effectin g  a rem arkably  sim ila r  bu t 
com p le te ly  o p p o site  d istortion  o f th e  p rin cip les lim itin g  our  
ju risd iction . T he C ourt’s notorious op in ion  in  F la s t  v. 
C ohen, 392  U . S. 83, 9 8 -1 0 1  (1968), h eld  th a t  s ta n d in g  
w a s m erely  a n  e lem en t (w hich  it  pronounced  to  be a 
“p ru d en tia l” e lem en t) o f  th e  so le  A rticle  III req u irem en t  
o f adversen ess. W e have been  liv in g  w ith  th e  chaos created  
by th a t pow er-grabbing decision  ever sin ce, see  H ein  v. 
F reedom  F rom  R elig io n  F ou n da tion , Inc., 551 U . S. 587  
(2007), as w e w ill have to live  w ith  th e  ch aos created  by  
th is  one.

T he a u th o r itie s  the m ajority c ite s  fa ll m ile s  sh ort o f  
su p p ortin g  th e  cou n ter in tu itive  n otion  th a t  an  A rticle III 
“con troversy” can  ex ist w ith o u t d isa g reem en t b etw een  th e  
p a rties . In  D ep o sit G u a ra n ty  N a t. B a n k  v. R oper, 445  
U . S. 326  (1980), th e  D istr ic t Court h ad  en tered  ju d gm en t 
in  th e  in d iv id u a l p la in t if f ’s favor b ased  on  th e  d efen d an t  
b an k ’s offer to p ay  the fu ll am ou n t cla im ed . T he p la in tiff, 
h ow ever, so u g h t to  ap p ea l th e  D istr ic t C ourt’s d en ia l o f  
cla ss  certifica tion  under F ed era l R ule o f C ivil Procedure  
23. T here w a s a con tin u in g  d isp u te  b e tw een  th e  p arties  
con cern in g  th e  issu e  ra ised  on appeal. T he sam e is  tru e  o f  
th e  o th er  case  cited  by th e  m ajority, C a m re ta  v. Greene,
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563  U . S .  (2011). T here th e  D istr ic t C ourt found th a t
th e  d e fen d a n t sta te  officers h ad  v io la ted  th e  F ou rth  
A m en d m en t, b u t rendered  ju d g m en t in  th e ir  favor becau se  
th ey  w ere  e n titled  to o ffic ia l im m u n ity , ap p lica tion  o f th e  
F ou rth  A m en d m en t to  th e ir  conduct not h a v in g  b een  clear  
a t th e  tim e  o f v io lation . T he officers so u g h t to ap p ea l 
th e  h o ld in g  o f Fourth  A m en d m en t v io la tion , w h ich  w ould  
circum scribe th e ir  future conduct; th e  p la in tiff  con tin u ed  
to in s is t  th a t  a Fourth  A m en d m en t v io la tion  h ad  occurred. 
T he “p ru d en tia l” d iscretion  to w h ich  both th o se  ca ses  refer  
w a s th e  d iscretion  to d en y  an  ap p ea l ev en  w h en  a live  
controversy  e x is ts— not th e  d iscretion  to g ra n t  one w h en  it 
does not. T he m ajority can  cite  no case in  w h ich  th is  
Court en ter ta in ed  an ap p ea l in  w h ich  both  p a rties  urged  
u s to affirm  th e  ju d gm en t below . A nd th a t is b ecau se  th e  
ex isten ce  o f a controversy is  n ot a  “p ru d en tia l” req u ire­
m en t th a t  w e h ave in v en ted , b u t a n  e s se n tia l e lem en t of  
an  A rticle  III case  or controversy. The m ajority’s notion  
th a t  a case  b e tw een  frien d ly  p a rtie s  can  be en ter ta in ed  so 
lon g  a s  “ad versaria l p resen ta tio n  o f th e  is su e s  is  assu red  
by th e  p artic ip ation  o f  a m id  cu ria e  prepared  to defend  
w ith  vigor” th e  other sid e  o f  th e  issu e , an te , at 10, e ffects a 
b rea th ta k in g  revo lu tion  in  our A rtic le  III jurisprudence.

It m ay be argued  th a t i f  w h a t w e say  is  true som e P r e s i­
d en tia l d eterm in ation s th a t s ta tu te s  are u n co n stitu tio n a l 
w ill not be subject to our rev iew . T hat is  as it  shou ld  
be, w h en  both  th e  P resid en t and  th e  p la in tiff  agree th a t  
th e  s ta tu te  is  u n con stitu tion al. W here the E xecutive is e n ­
forcing an  u n co n stitu tio n a l law , su it  w ill o f  course lie; but 
if, in  th a t  su it, th e  E xecu tive  ad m its th e  u n co n stitu tio n ­
a lity  o f  th e  law , th e  lit ig a tio n  sh ou ld  en d  in  an  order or a 
co n sen t d ecree enjo in ing  en forcem en t. T h is su it  saw  th e  
lig h t o f  day  on ly  becau se  th e  P res id en t enforced  th e  A ct 
(and  th u s  gave W indsor s ta n d in g  to  sue) even  th ou gh  he  
b eliev ed  it  u n con stitu tion a l. H e could h ave eq u ally  ch osen  
(m ore appropriately , som e w ou ld  say) n e ith er  to enforce
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nor to defend  th e  s ta tu te  he b e lieved  to be u n co n stitu ­
tional, see  P resid en tia l A uthority  to D ecline to E xecute U n ­
c o n stitu tio n a l S ta tu te s , 18 Op. Off. L ega l C ounsel 199  
(N ov. 2, 1994)— in  w h ich  ev en t W indsor w ould  not have  
b een  injured, th e  D istr ic t C ourt could n ot have refereed  
th is  fr ien d ly  scrim m age, and  th e  E x ecu tiv e ’s d e term in a ­
tio n  o f u n co n stitu tio n a lity  w ou ld  have escap ed  th is  C ourt’s 
d esire  to b lu rt ou t its  v iew  o f th e  law . T he m atter  w ould  
h ave b een  left, as so m an y  m a tters  ou gh t to be left, to a 
tu g  o f w ar  b etw een  th e  P resid en t and  th e  C ongress, w h ich  
h a s in n u m erab le  m ean s (up to  and  in clu d in g  im p each ­
m en t) o f com p ellin g  th e  P res id en t to enforce th e  la w s it  
h a s w ritten . Or th e  P resid en t could have evad ed  p resen ­
ta tio n  o f th e  co n stitu tio n a l is su e  to th is  C ourt sim p ly  by 
d eclin in g  to  ap p ea l th e  D istr ic t Court and  Court o f  A p ­
p ea ls  d isp o sitio n s he agreed  w ith . B e sure o f  th is  m uch: If  
a P resid en t w a n ts  to in su la te  h is  ju d gm en t o f u n co n stitu ­
tio n a lity  from  our review , h e can. W hat th e  v iew s urged  
in  th is  d issen t produce is  not in su la tio n  from  ju d ic ia l 
rev iew  b u t in su la tio n  from  E xecu tive  contrivance.

T he m ajority b ran d ish es th e  fam ous sen ten ce  from  
M a rb u ry  v. M a d iso n , 1 C ranch 137, 177 (1803) th a t “[i]t is  
e m p h a tica lly  th e  province and  duty  o f th e  ju d ic ia l d ep a rt­
m en t to  sa y  w h a t th e  law  is .” A n te , a t 12 (in tern a l q u ota ­
tion  m arks om itted). B u t th a t sen ten ce  n e ith er  sa y s  nor 
im p lies  th a t  it  is  a lw a y s  th e  province an d  d uty  o f  th e  
C ourt to  sa y  w h a t the law  is— m uch  le s s  th a t its  resp o n si­
b ility  in  th a t  regard is  a “p rim ary” one. The very  n ext  
sen ten ce  o f  C h ief J u stice  M a rsh a ll’s  op in ion  m ak es th e  
crucia l q u a lifica tion  th a t  tod ay’s m ajority ignores: “Those  
w ho a p p ly  the ru le  to p a r t ic u la r  cases, m u st o f n ecessity  
exp ou n d  an d  in terp ret th a t ru le .” 1 Cranch, at 177 (em ­
p h a s is  added). O nly w h en  a “p articu lar case” is  before  
u s— th a t is , a controversy th a t  it  is  our b u s in e ss  to reso lve  
u n d er A rtic le  III— do w e h ave th e  province and duty  to  
pronounce th e  law . For th e  v iew s o f our early  Court m ore
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p rec ise ly  a d d ressin g  th e  q u estion  before u s here, th e  m a ­
jority  ou gh t in stea d  to h ave con su lted  th e  op in ion  o f C h ief  
J u stice  T a n ey  in  L o rd  v . V eazie, 8 H ow . 251 (1850):

“The objection  in  th e  case before u s is  . . .  th a t th e  
p la in tif f  and  d efen d an t have th e  sam e in terest, and  
th a t in te r e s t  adverse and  in  conflict w ith  th e  in te r e st  
o f th ird  persons, w h ose  r ig h ts  w ould  be ser io u sly  a f­
fected  i f  th e  q u estion  o f law  w a s decided in  th e  m a n ­
ner th a t  b oth  of th e  p a rties  to  th is  su it  desire  it  to be.

“A  ju d g m en t en tered  under su ch  circu m stan ces, and  
for su ch  purposes, is  a m ere form . The w h ole proceed­
in g  w a s in  con tem p t o f th e  court, and  h ig h ly  rep re­
h en sib le  . . . .  A ju d g m en t in  form, th u s  procured, in  
th e  eye  o f  th e  law  is  no ju d g m en t o f th e  court. It is  a 
n u llity , and  no w rit o f  error w ill lie  upon it. T h is w rit  
is , therefore, d ism issed .” Id ., a t 2 5 5 -2 5 6 .

T here is, in  th e  w ords o f  M a rb u ry , no “n ecess ity  [to] e x ­
pound an d  in terp ret” th e  law  in  th is  case; ju s t  a d esire  
to  p lace th is  Court a t  th e  cen ter  o f th e  N a tio n ’s life . 
1 C ranch, a t 177.

B

A  few  w ords in  resp on se to th e  th eory  o f ju risd iction  se t  
forth  in  JUSTICE ALITO’s d issen t: T hough  le ss  far rea ch ­
in g  in  its  con seq u en ces th a n  th e  m ajority’s con version  o f  
co n stitu tio n a lly  required a d v ersen ess  in to  a d iscretion ary  
e lem en t o f  stan d in g , th e  th eory  o f  th a t  d isse n t s im ila r ly  
e lev a te s  th e  C ourt to th e  “prim ary” d eterm in er o f co n stitu ­
tio n a l q u estio n s in vo lv in g  th e  sep aration  o f p ow ers, and, 
to  boot, in crea ses  the pow er o f th e  m ost d an gerou s branch: 
th e  “le g is la tiv e  d ep artm en t,” w h ich  by its  n a tu re  “draw [s] 
a ll pow er in to  its  im p etu ou s vortex .” The F ed era list, No. 
48, a t  309  (J . M adison). H eretofore in  our n a tio n a l h is ­
tory, th e  P res id en t’s fa ilu re  to “tak e  Care th a t th e  L aw s  
be fa ithfu lly  executed,” U . S. Const., Art. II, §3, could only be
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b rou gh t before a ju d ic ia l tr ib u n a l by som eone w h ose  
concrete in te r e sts  w ere harm ed  by th a t a lleg ed  fa ilure. 
JUSTICE A l i t o  w ould create  a sy stem  in  w h ich  C ongress  
can  h a le  th e  E xecu tive  before th e  courts not on ly  to v in d i­
cate  its  ow n in stitu tio n a l pow ers to  act, b u t to  correct a 
p erceived  in ad eq u acy  in  th e  execu tion  o f its  la w s .3 T his  
w ou ld  lay  to  r e s t  T ocqueville’s p ra ise  o f  our ju d ic ia l sy stem  
as one w h ich  “in tim a te ly  b indfs] th e  case  m ade for th e  law  
w ith  th e  case  m ade for one m an ,” one in  w h ich  leg is la tio n  
is  “no longer exposed  to  th e  d aily  ag g ressio n  o f th e  p ar­
t ie s ,” an d  in  w h ich  “[t]he p o litica l q u estio n  th a t [the judge] 
m u st reso lve  is  linked  to th e  in terest” o f  p r iva te  lit ig a n ts . 
A. de T ocqueville , D em ocracy in  A m erica  97 (H. M an sfield

3 JUSTICE A lito  attempts to limit his argument by claiming that Con­
gress is injured (and can therefore appeal) when its statute is held 
unconstitutional without Presidential defense, but is not injured when 
its statute is held unconstitutional despite Presidential defense. I do 
not understand tha t line. The injury to Congress is the same whether 
the President has defended the statute or not. And if the injury is 
threatened, why should Congress not be able to participate in the suit 
from the beginning, just as the President can? And if having a statute 
declared unconstitutional (and therefore inoperative) by a court is an 
injury, why is it not an injury when a statute is declared unconstitu­
tional by the President and rendered inoperative by his consequent 
failure to enforce it? Or when the President simply declines to enforce 
it without opining on its constitutionality? If it is the inoperativeness 
tha t constitutes the injury—the “impairment of [the legislative] func­
tion,” as JUSTICE A lito  puts it, post, a t 4—it should make no difference 
which of the other two branches inflicts it, and whether the Constitu­
tion is the pretext. A principled and predictable system of jurispru­
dence cannot rest upon a shifting concept of injury, designed to support 
standing when we would like it. If this Court agreed with JUSTICE 
ALITO’s distinction, its opinion in Raines v. Byrd, 521 U. S. 811 (1997), 
which involved an original suit by Members of Congress challenging an 
assertedly unconstitutional law, would have been written quite differ­
ently; and JUSTICE A lito ’s distinguishing of tha t case on grounds quite 
irrelevant to his theory of standing would have been unnecessary.
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& D. W inthrop eds. 2000). T h at w ou ld  be rep laced  by a 
sy stem  in  w h ich  C ongress and  th e  E x ecu tiv e  can  pop 
im m ed ia te ly  in to  court, in  th e ir  in stitu tio n a l capacity , 
w h en ev er  th e  P resid en t refu ses to im p lem en t a s ta tu te  he  
b e liev es  to  be u n co n stitu tio n a l, and  w h en ev er  h e im p le ­
m en ts  a law  in  a  m an n er th a t is  not to C on gress’s lik ing .

JUSTICE ALITO’s notion  o f sta n d in g  w ill lik ew ise  en or­
m ou sly  sh r in k  th e  area  to w h ich  “ju d ic ia l cen su re, exer­
c ised  by th e  courts on  leg is la tio n , can n ot ex ten d ,” ib id . 
For exam p le , a bare m ajority  o f  both  H o u ses  could bring  
in to  court th e  a sser tio n  th a t  th e  E x ecu tiv e ’s im p lem en ta ­
tion  o f  w elfare p rogram s is too gen erou s— a fa ilu re  th a t no 
oth er lit ig a n t w ould  h ave sta n d in g  to  com p la in  about. 
M oreover, as w e  in d icated  in  R a in es  v. B y rd , 521 U . S. 
811, 828  (1997), i f  C ongress can  su e  th e  E x ecu tiv e  for th e  
erroneous ap p lica tion  o f  th e  law  th a t  “in ju res” its  pow er to 
leg is la te , su re ly  th e  E xecu tive  can  su e  C ongress for its  
erroneous adoption  o f an  u n co n stitu tio n a l law  th a t “in ­
ju res” th e  E x ecu tiv e ’s pow er to a d m in ister— or p erh ap s for 
its  p rotracted  fa ilure to  act on one o f  h is  n om in ation s. T he  
o p p ortu n ities for dragging  th e  courts in to  d isp u tes  h ith ­
erto  le ft for p o litica l reso lu tion  are en d less .

JUSTICE ALITO’s d issen t is  correct th a t R a in es  did n ot  
form ally  decide th is  is su e , but its  rea so n in g  does. T he  
op in ion  sp en d s th ree p a g es d iscu ssin g  fam ous, decades- 
long  d isp u tes  b e tw een  th e  P resid en t and  C ongress—  
regard in g  con gression a l pow er to  forbid th e  P resid en tia l 
rem oval o f ex ecu tiv e  officers, regard ing  th e  le g is la tiv e  
veto , regard in g  con gression a l ap p o in tm en t o f ex ecu tiv e  
officers, and  regard in g  th e  p ocket veto— th a t w ould  
su re ly  h ave b een  prom ptly reso lved  by a C on gress-vs.-th e- 
P resid en t la w su it  i f  th e  im p airm en t o f a branch’s pow ers 
a lon e conferred sta n d in g  to com m ence litig a tio n . B u t it  
does not, and  n ever has; th e  “enorm ous pow er th a t th e  
ju d iciary  w ou ld  acquire” from  the ab ility  to adjudicate  
su ch  su its  “w ou ld  h ave m ade a m ockery o f  [H am ilton’s]
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q u otation  o f M on tesq u ieu  to  th e  effect th a t ‘o f  th e  th ree  
pow ers above m en tion ed  . . . th e  JU D IC IA R Y  is n ex t to  
n o th in g .’” B a rn es  v. K lin e , 759 F. 2d 21, 58 (CADC 1985) 
(Bork, J ., d issen tin g ) (quoting T he F ed era list  N o. 78 (A. 
H am ilton)).

To be su re, i f  C ongress can n ot invoke our au th ority  in  
th e  w a y  th a t  JUSTICE ALITO proposes, th e n  its  on ly  re­
course is  to confront th e  P resid en t d irectly . U n im a g in a b le  
ev il th is  is  not. Our sy ste m  is d esig n ed  for confrontation . 
T h at is  w h a t “[a]m bition  . . . counteract[ing] am b ition ,” 
T he F ed era list, N o. 51, a t 322  (J. M adison), is  a ll about. I f  
m ajorities in  b oth  H ou ses o f  C ongress care en ou gh  about 
th e  m atter , th ey  h ave a va ilab le  in n u m erab le  w ay s to  com ­
p el ex ecu tiv e  action  w ith o u t a la w su it— from  refu sin g  
to confirm  P res id en tia l ap p o in tees to th e  e lim in a tio n  o f  
funding. (N oth in g  says “enforce th e  A ct” q u ite  lik e  “. . . or 
you  w ill h a v e  m oney for litt le  e lse .”) B u t th e  con d ition  is 
crucial; C ongress m u st care en ou gh  to act a g a in st  th e  
P resid en t itse lf , not m erely  en ou gh  to in stru ct it s  law yers  
to a sk  us to do so. P lac in g  th e  C on stitu tio n ’s en tire ly  
a n tic ip a ted  p o litica l arm  w restlin g  in to  p erm a n en t ju d ic ia l 
receiversh ip  does not do th e  sy stem  a favor. A nd by th e  
w ay, i f  th e  P resid en t lo se s  th e  la w su it  but does not fa ith ­
fu lly  im p lem en t th e  C ourt’s decree, ju s t  as he did not 
fa ith fu lly  im p lem en t C on gress’s s ta tu te , w h a t th en ?  O nly  
C ongress can  b rin g  him  to  h ee l by . . . w h a t do you  th ink?  
Yes: a d irect con frontation  w ith  th e  P resid en t.

II

For th e  rea so n s above, I th in k  th a t th is  C ourt h as, and  
th e  C ourt o f  A p p ea ls had, no pow er to decide th is  su it. We 
sh ou ld  v a ca te  th e  d ecision  below  and  rem and  to th e  Court 
o f A p p ea ls for th e  Second Circuit, w ith  in stru ctio n s to 
d ism iss  th e  ap p eal. G iven  th a t th e  m ajority h a s vo lu n ­
teered  its  v iew  o f th e  m erits , how ever, I proceed to d iscu ss  
th a t a s  w ell.
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A
T here are  m any rem arkable  th ings about the  m ajority’s 

m erits  holding. The firs t is how rootless and shifting its 
justifications are. For exam ple, the  opinion s ta r ts  w ith 
seven full pages about the  trad itio n al power of S ta tes to 
define dom estic relations—initially  fooling m any readers, 
I am  sure, into th inking  th a t  th is  is a federalism  opinion. 
B ut we are  eventually told th a t  “it is unnecessary to de­
cide w hether th is  federal in trusion  on s ta te  power is a vio­
lation  of the  Constitution,” and  th a t  “[t]he S ta te ’s power 
in  defining the m arita l re la tion  is of cen tral relevance 
in  th is  case quite ap a rt from principles of federalism ” be­
cause “the  S ta te ’s decision to give th is  class of persons 
the  righ t to m arry  conferred upon them  a dignity and 
s ta tu s  of im m ense im port.” Ante, a t  18. B u t no one ques­
tions the  power of the S ta tes to define m arriage (w ith the 
concom itant conferral of dignity and sta tus), so w hat is the 
point of devoting seven pages to describing how long and 
well established th a t  power is? Even after the  opinion has 
form ally disclaim ed reliance upon principles of federalism , 
m entions of “the  usual trad ition  of recognizing and accept­
ing s ta te  definitions of m arriage” continue. See, e.g., ante, 
a t 20. W hat to m ake of th is? The opinion never explains. 
My guess is th a t  the m ajority, while re luc tan t to suggest 
th a t  defining the  m eaning of “m arriage” in  federal s ta t ­
u tes  is unsupported  by any of the  Federal G overnm ent’s 
enum erated  powers,4 nonetheless needs some rhetorical 
basis to support its p retense  th a t  today’s prohibition of

4 S uch a  suggestion  w ould be im possible, given th e  F edera l G overn­
m en t’s long h is to ry  of m aking  p ronouncem ents regard ing  m arriage—for 
exam ple, conditioning U tah ’s en try  in to  th e  U nion upon  its  proh ib ition  
of polygam y. See A ct of Ju ly  16, 1894, ch. 138, §3, 28 S ta t. 108 (“The 
constitu tion  [of U tah ]” m u s t provide “perfect to le ra tion  of relig ious 
sen tim en t,” “Provided, T h a t polygam ous or p lu ra l m arriages a re  
fo rever p roh ib ited”).
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law s excluding sam e-sex m arriage is confined to the  F ed­
era l G overnm ent (leaving the  second, state-law  shoe to be 
dropped la te r, maybe next Term). B ut I am  only guessing.

Equally  perplexing are th e  opinion’s references to “the 
C onstitu tion’s guaran tee of equality .” Ibid. N ear the  end 
of the  opinion, we are told th a t  a lthough the “equal protec­
tion guaran tee  of the F ou rteen th  A m endm ent m akes [the] 
F ifth  A m endm ent [due process] righ t all the  more specific 
and all the  b e tte r  understood and  preserved”—w hat can 
that m ean?—“the  Fifth  A m endm ent itse lf w ithdraw s from 
G overnm ent the  power to degrade or dem ean in  the way 
th is law does.” Ante, a t 25. The only possible in te rp re ta ­
tion of th is  s ta tem en t is th a t  the E qual Protection Clause, 
even the  E qual Protection Clause as incorporated in  the 
Due Process Clause, is not the basis for today’s holding. 
B ut the  portion of the m ajority opinion th a t  explains why 
DOMA is unconstitu tional (P art IV) begins by citing Bol­
ling v. Sharpe, 347 U. S. 497 (1954), Department o f Agri­
culture v. Moreno, 413 U. S. 528 (1973), and Romer v. 
Evans, 517 U. S. 620 (1996)— all of which are  equal- 
protection cases.5 And those th ree  cases are  the  only 
au thorities  th a t  the  Court cites in  P a r t IV about the  Con­
stitu tio n ’s m eaning, except for its citation of Lawrence v. 
Texas, 539 U. S. 558 (2003) (not an  equal-protection case) 
to support its  passing assertion  th a t  the  C onstitu tion 
protects the  “m oral and  sexual choices” of sam e-sex cou­
ples, ante, a t  23.

M oreover, if th is  is m ean t to be an  equal-protection 
opinion, it is a confusing one. The opinion does not resolve 
and indeed does not even m ention w hat had  been the

6 Since th e  E q u a l Protection  C lause technically  applies only ag a in s t 
th e  S ta tes , see U. S. Const., A m dt. 14, Bolling  and  Moreno, dealing  
w ith  federa l action, re lied  upon “th e  equa l p ro tection  com ponent o f the 
Due Process C lause of th e  F ifth  A m endm ent,” Moreno, 413 U. S., a t  
533.



Cite as: 570 U. S .  (2013) 17

SCALIA, J ., d issen ting

cen tra l question in th is  litigation: w hether, under the 
E qual Protection Clause, law s restric ting  m arriage to a 
m an  and  a w om an are reviewed for more th a n  m ere r a ­
tionality . T h a t is the issue th a t  divided the pa rties  and 
the  court below, compare B rief for R espondent B ipartisan  
Legal Advisory Group of U. S. House of R epresentatives 
(m erits) 24-28  (no), w ith  B rief for Respondent W indsor 
(m erits) 17-31 and B rief for U nited  S ta tes (m erits) 18-36 
(yes); and  compare 699 F. 3d 169, 180-185 (CA2 2012) 
(yes), w ith  id., a t 208-211 (Straub, J., d issenting in  p a rt 
and concurring in  part) (no). In  accord w ith  my previously 
expressed skepticism  about th e  Court’s “tie rs  of scrutiny” 
approach, I would review th is  classification only for its 
rationality . See United States v. Virginia, 518 U. S. 515, 
567-570 (1996) (SCALIA, J., dissenting). As nearly  as I can 
tell, the  Court agrees w ith th a t; its opinion does not apply 
stric t scrutiny, and its cen tral propositions are tak en  from 
rational-basis cases like Moreno. B u t the  C ourt certainly 
does not apply anything th a t  resem bles th a t  deferential 
fram ew ork. See Heller v. Doe, 509 U. S. 312, 320 (1993) 
(a classification “‘m ust be upheld . . .  if there is any reason­
ably conceivable sta te  of facts’” th a t  could justify  it).

The m ajority opinion need not get into the  strict-vs.- 
rational-basis scrutiny question, and need not justify  its 
holding under either, because it says th a t  DOMA is u n ­
constitu tional as “a deprivation of the  liberty  of the  person 
p ro tected  by the  F ifth  A m endm ent of the  C onstitution,” 
ante, a t 25; th a t  it violates “basic due process” principles, 
ante, a t 20; and  th a t it inflicts an  “in jury  and indignity” of 
a k ind th a t  denies “an  essen tia l p a rt  of the  liberty  pro­
tected  by the  F ifth  A m endm ent,” ante, a t  19. The m ajority 
never u tte rs  the  dread words “substan tive due process,” 
perhaps sensing the d isrepute into which th a t  doctrine 
has fallen, b u t th a t  is w hat those s ta tem en ts  m ean. Yet 
the  opinion does not argue th a t  sam e-sex m arriage is 
“deeply rooted in  th is N ation’s h istory and trad ition ,”
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Washington v. Glucksberg, 521 U. S. 702, 720-721 
(1997), a claim  th a t  would of course be quite absurd. So 
would the  fu rth e r suggestion (also necessary, under our 
substantive-due-process precedents) th a t  a world in  which 
DOMA exists is one bereft o f ‘“ordered liberty.’” Id., a t 721 
(quoting Palko v. Connecticut, 302 U. S. 319, 325 (1937)).

Some m ight conclude th a t  th is  loaf could have used  a 
while longer in  the  oven. B ut th a t  would be wrong; it  is 
already  overcooked. The m ost expert care in  p repara tion  
cannot redeem  a  bad recipe. The sum  of all the  C ourt’s 
nonspecific hand-w aving is th a t  th is  law is invalid  (maybe 
on equal-protection grounds, maybe on substantive-due- 
process grounds, and perhaps w ith  some am orphous fed­
eralism  com ponent playing a role) because it is m otivated 
by a ‘“bare  . . . desire to h a rm ’” couples in  sam e-sex m ar­
riages. Ante, a t  20. I t  is th is proposition w ith  which I will 
therefore engage.

B
As I have observed before, the  C onstitution does not 

forbid the  governm ent to enforce trad itional m oral and 
sexual norm s. See Lawrence v. Texas, 539 U. S. 558, 599 
(2003) (SCALIA, J ., dissenting). I will not swell the  U. S. 
Reports w ith  res ta tem en ts  of th a t  point. I t  is enough to 
say th a t  the  C onstitu tion n e ither requires nor forbids our 
society to approve of sam e-sex m arriage, m uch as it  nei­
th e r  requires nor forbids us to approve of no-fault divorce, 
polygamy, or the  consum ption of alcohol.

However, even setting  aside trad itional m oral d isap­
proval of sam e-sex m arriage (or indeed sam e-sex sex), 
there  are m any perfectly valid—indeed, dow nright bor­
ing—justify ing rationales for th is  legislation. Their ex ist­
ence ought to be the end of th is case. For they  give the  lie 
to the  C ourt’s conclusion th a t  only those w ith  hatefu l 
h ea rts  could have voted “aye” on th is Act. And more 
im portantly , they  serve to m ake the contents of the legis­
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la to rs’ h ea rts  quite irrelevant: “I t is a fam iliar principle of 
constitu tional law th a t th is  Court will not s trike  down an  
otherw ise constitu tional s ta tu te  on the  basis of an  alleged 
illicit legislative motive.” United States v. O’Brien, 391 
U. S. 367, 383 (1968). Or a t  least it  was a fam iliar princi­
ple. By holding to the contrary , the  m ajority has declared 
open season on any law th a t  (in the  opinion of the law ’s 
opponents and  any panel of like-m inded federal judges) 
can be characterized as m ean-spirited.

The m ajority concludes th a t  the  only motive for th is Act 
w as the  “bare . . . desire to harm  a politically unpopular 
group.” Ante, a t 20. B ear in  m ind th a t  the  object of 
th is  condem nation is not the  legislature of some once- 
C onfederate Southern  s ta te  (fam iliar objects of the  Court’s 
scorn, see, e.g., Edwards v. Aguillard, 482 U. S. 578 
(1987)), bu t our respected coordinate branches, the Con­
gress and Presidency of the  U nited  S tates. Laying such a 
charge aga in st them  should require the  m ost ex traord i­
nary  evidence, and I would have thought th a t  every 
a ttem p t would be made to indulge a  more anodyne expla­
nation  for the  sta tu te . The m ajority does th e  opposite— 
affirm atively concealing from the  read er the argum ents 
th a t  exist in  justification. I t m akes only a passing  m en­
tion  of the  “argum ents p u t forw ard” by th e  Act’s defenders, 
and  does not even trouble to  p a rap h rase  or describe them . 
See ante, a t  21. I im agine th a t  th is  is because it  is harder 
to m aintain  the illusion of the Act’s supporters as unhinged 
m em bers of a wild-eyed lynch mob when one first describes 
th e ir  views as they see them .

To choose ju s t one of these defenders’ argum ents, 
DOMA avoids difficult choice-of-law issues th a t  will now 
arise  absen t a uniform  federal definition of m arriage. See, 
e.g., Baude, Beyond DOMA: Choice of S ta te  Law in Fed­
era l S tatu tes, 64 Stan. L. Rev. 1371 (2012). Im agine a pair 
of wom en who m arry in  A lbany and  th en  move to A la­
bam a, which does not “recognize as valid  any m arriage of
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p arties  of the  sam e sex.” Ala. Code §30-l-19 (e) (2011). 
W hen the  couple files th e ir  nex t federal tax  re tu rn , m ay it 
be a jo in t one? W hich S ta te ’s law controls, for federal-law  
purposes: the ir S tate of celebration (which recognizes the 
m arriage) or th e ir  S ta te  of domicile (which does not)? 
(Does the  answ er depend on w hether they  were ju s t v isit­
ing in  Albany?) Are these questions to be answ ered as a 
m atte r  of federal common law, or perhaps by borrow ing a 
S ta te ’s choice-of-law rules? If so, which S ta te ’s? And w hat 
about S ta tes w here the  s ta tu s  of an  out-of-state same-sex 
m arriage is an  unsettled  question under local law? See 
Godfrey v. Spano, 13 N. Y. 3d 358, 920 N. E. 2d 328 
(2009). DOMA avoided all of th is  uncertain ty  by speci­
fying which m arriages would be recognized for federal 
purposes. T h a t is a classic purpose for a definitional 
provision.

F u rth e r, DOMA preserves the  in tended  effects of prior 
legislation aga in st then-unforeseen changes in  circum ­
stance. W hen Congress provided (for example) th a t  a 
special esta te-tax  exem ption would exist for spouses, th is 
exem ption reached only opposite-sex spouses—those being 
the  only sort th a t  were recognized in  any S ta te  a t the  tim e 
of DOMA’s passage. W hen it becam e clear th a t  changes in 
s ta te  law m ight one day a lte r th a t  balance, DOMA’s defi­
n itional section was enacted to ensure  th a t  state-level 
experim entation  did not autom atically  a lte r  the  basic 
operation of federal law, unless and u n til Congress m ade 
th e  fu rth e r judgm ent to do so on its own. T hat is not 
an im us—ju s t  stabilizing prudence. Congress has hardly  
dem onstrated  itse lf unwilling to m ake such further, rev is­
ing judgm ents upon due deliberation. See, e.g., Don’t  Ask, 
Don’t  Tell Repeal Act of 2010, 124 S ta t. 3515.

The Court m entions none of th is. Instead , it accuses the 
Congress th a t  enacted th is  law and  the P resident who 
signed it of som ething m uch worse th an , for example, 
having acted  in  excess of enum erated  federal powers—or
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even having draw n distinctions th a t  prove to be irra tional. 
Those legal erro rs m ay be m ade in good faith , errors 
though they  are. B ut the  m ajority says th a t  the  suppo rt­
ers of th is  Act acted w ith  malice—w ith  the “purpose” (ante, 
a t  25) “to disparage and  to in jure” same-sex couples. It 
says th a t  the  m otivation for DOMA was to “dem ean,” 
ibid.; to “impose inequality ,” ante, a t 22; to “impose . . .  a 
stigm a,” ante, a t 21; to deny people “equal dignity,” ibid.; 
to b rand  gay people as “unw orthy,” ante, a t 23; and to 
“humiliat[e]” th e ir  children, ibid. (em phasis added).

I am  sure  these accusations are  quite un true . To be 
su re  (as the  m ajority points out), the  legislation is called 
th e  Defense of M arriage Act. B ut to defend trad itional 
m arriage is not to condemn, dem ean, or hum iliate  those 
who would prefer o ther arrangem ents, any more th a n  to 
defend the  C onstitution of the U nited  S ta tes is to con­
dem n, dem ean, or hum ilia te  o ther constitutions. To hurl 
such accusations so casually  dem eans this institution. In  
the  m ajority’s judgm ent, any resistance to its holding is 
beyond the  pale of reasoned disagreem ent. To question its 
high-handed invalidation of a presum ptively valid s ta tu te  
is to act (the m ajority is sure) w ith  the purpose to “dis­
parage,” ’’injure,” “degrade,” ’’dem ean,” and “hum iliate” our 
fellow hum an  beings, our fellow citizens, who are  homo­
sexual. All tha t, simply for supporting an  Act th a t  did 
no more th a n  codify an  aspect of m arriage th a t  had  been 
unquestioned in  our society for m ost of its existence— 
indeed, had  been unquestioned in  v irtually  all societies for 
v irtua lly  all of hum an  history. I t  is one th ing  for a society 
to elect change; it is ano ther for a court of law to impose 
change by adjudging those who oppose it hostes hum ani 
generis, enem ies of the hum an  race.

k k k

The penu ltim ate  sentence of the  m ajority’s opinion is a 
naked  declaration  th a t “ [t]his opinion and its holding are
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confined” to those couples “joined in  sam e-sex m arriages 
m ade law ful by the  S tate .” Ante, a t  26, 25. I have heard  
such “bald, unreasoned disclaim er[s]” before. Lawrence, 
539 U. S., a t  604. W hen the  Court declared a constitu ­
tional rig h t to hom osexual sodomy, we were assured  th a t 
the  case had  nothing, nothing a t  all to do w ith  “w hether 
the  governm ent m ust give form al recognition to any re la ­
tionship th a t  hom osexual persons seek to en ter.” Id., a t 
578. Now we are  told th a t  DOMA is invalid  because it 
“dem eans the  couple, whose m oral and sexual choices the 
C onstitu tion protects,” ante, a t 23—w ith  an  accompanying 
citation  of Lawrence. I t  takes rea l cheek for today’s m ajor­
ity  to assu re  us, as it is going out the  door, th a t  a constitu ­
tional requ irem en t to give form al recognition to sam e-sex 
m arriage is not a t issue here—w hen w hat has preceded 
th a t  assurance is a lecture on how superior the m ajority’s 
m oral judgm ent in  favor of sam e-sex m arriage is to the 
Congress’s ha tefu l m oral judgm ent aga in st it. I prom ise 
you this: The only th ing  th a t  will “confine” the  C ourt’s 
holding is its  sense of w hat it  can get away with.

I do not m ean to suggest d isagreem ent w ith  THE CHIEF 
JUSTICE’S view, ante, p. 2 -4  (dissenting opinion), th a t  
lower federal courts and s ta te  courts can d istinguish  
today’s case w hen the issue before them  is sta te  denial 
of m arita l s ta tu s  to sam e-sex couples—or even th a t  th is 
Court could theoretically do so. Lord, an  opinion w ith  such 
scatter-sho t rationales as th is  one (federalism  noises 
among them ) can be d istinguished in  m any ways. And 
deserves to be. S tate  and  lower federal courts should take 
the  Court a t its  word and  d istinguish  away.

In my opinion, however, the  view th a t  this C ourt will 
take  of s ta te  prohibition of sam e-sex m arriage is indicated 
beyond m istak ing  by today’s opinion. As I have said, the  
rea l ra tionale  of today’s opinion, w hatever d isappearing 
tra il  of its  legalistic argle-bargle one chooses to follow, is 
th a t  DOMA is m otivated by ‘“bare  . . . desire to h a rm ’”
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couples in sam e-sex m arriages. Supra, a t 18. How easy it 
is, indeed how inevitable, to reach  the  sam e conclusion 
w ith  regard  to s ta te  laws denying sam e-sex couples m ari­
ta l  s ta tu s . Consider how easy (inevitable) it  is to m ake the 
following substitu tions in  a passage from today’s opinion 
ante, a t  22:

“DOMA’s This state law’s principal effect is to identify 
a subset of sta te  sanctioned m arriages constitution­
ally protected sexual relationships, see Lawrence, and 
m ake them  unequal. The p rincipal purpose is to im ­
pose inequality, not for o ther reasons like govern­
m en ta l efficiency. Responsibilities, as well as rights, 
enhance the  dignity and  in tegrity  of the  person. And 
DOMA this state law contrives to deprive some cou­
ples m arried  under the laws of the ir S tate  enjoying 
constitutionally protected sexual relationships, b u t not 
o ther couples, of both righ ts and responsibilities.”

Or try  th is  passage, from ante, a t  22-23:
“[DOMA] This state law  te lls  those couples, and  all 
the  world, th a t  th e ir  otherw ise valid m arriages rela­
tionships a re  unw orthy of federal state recognition. 
This places sam e-sex couples in  an  unstab le position 
of being in  a second-tier m arriage relationship. The 
differentiation dem eans the  couple, whose m oral 
and sexual choices the  C onstitu tion protects, see 
Lawrence, . . . .”

O r this, from ante, a t 23—which does not even require 
alteration , except as to the invented num ber:

“And it hum iliates tons of thousands of children now 
being raised  by sam e-sex couples. The law in question 
m akes it even more difficult for the  children to u nder­
s tan d  the  in tegrity  and  closeness of th e ir  own fam ily 
and its concord w ith  o ther fam ilies in  th e ir  com m u­
nity  and in th e ir daily lives.”
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Sim ilarly transposable  passages—deliberately transpos- 
able, I th in k —abound. In  sum, th a t  Court which finds it 
so horrific th a t  Congress irra tionally  and  hatefully  robbed 
sam e-sex couples of th e  “personhood and dignity” which 
s ta te  leg isla tu res conferred upon them , will of a certitude 
be sim ilarly  appalled by s ta te  leg isla tu res’ irra tional and 
ha te fu l failure to acknowledge th a t  “personhood and dig­
n ity” in  the  firs t place. Ante, a t  26. As far as th is  Court is 
concerned, no one should be fooled; it is ju s t a m a tte r  of 
listen ing  and  w aiting for the  o ther shoe.

By form ally declaring anyone opposed to sam e-sex 
m arriage an  enemy of hum an  decency, the  m ajority arm s 
well every challenger to a s ta te  law restric ting  m arriage to 
its trad itio n a l definition. H enceforth those challengers 
will lead w ith  th is C ourt’s declaration th a t  there  is “no 
legitim ate purpose” served by such a law, and  will claim 
th a t  the  trad itio n a l definition has “the purpose and effect 
to d isparage and  to in jure” the “personhood and dignity” 
of sam e-sex couples, see ante, a t  25, 26. The m ajority’s 
lim iting assurance will be m eaningless in  the  face of la n ­
guage like th a t, as the m ajority well knows. T hat is why 
the  language is there. The resu lt will be a judicial d isto r­
tion  of our society’s debate over m arriage—a debate th a t  
can seem  in need of our clumsy “help” only to a m em ber of 
th is  in stitu tion .

As to th a t  debate: Few public controversies touch an  
in stitu tio n  so central to th e  lives of so m any, and few 
insp ire such a tte n d an t passion by good people on all sides. 
Few public controversies will ever dem onstrate  so vividly 
the  beau ty  of w hat our F ram ers gave us, a gift the  Court 
paw ns today to buy its  stolen m om ent in  the  spotlight: a 
system  of governm ent th a t perm its us to rule ourselves. 
Since DOMA’s passage, citizens on all sides of the  question 
have seen victories and  they have seen defeats. There 
have been plebiscites, legislation, persuasion, and loud 
voices—in  o ther words, democracy. Victories in one place
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for some, see N orth  Carolina Const., Am dt. 1 (providing 
th a t  “[m jarriage betw een one m an  and  one w om an is the 
only dom estic legal union th a t  sha ll be valid or recognized 
in  th is  S ta te”) (approved by a popular vote, 61% to 39% 
on M ay 8, 2012),6 are offset by victories in  o ther places for 
others, see M aryland Q uestion 6 (establishing “th a t  M ary­
land’s civil m arriage laws allow gay and lesbian couples to 
obtain  a civil m arriage license”) (approved by a popular 
vote, 52% to 48%, on Novem ber 6, 2012).7 Even in  a sin­
gle State, the  question has come out differently on differ­
en t occasions. Compare M aine Question 1 (perm itting “the 
S ta te  of M aine to issue m arriage licenses to same-sex 
couples”) (approved by a popular vote, 53% to 47%, on 
Novem ber 6, 2012)8 w ith M aine Q uestion 1 (rejecting “the 
new law  th a t  lets same-sex couples m arry”) (approved by a 
popular vote, 53% to 47%, on Novem ber 3, 2009).9

In  the  m ajority’s telling, th is  story is black-and-w hite: 
H ate your neighbor or come along w ith  us. The tru th  is 
more complicated. It is hard  to adm it th a t  one’s political 
opponents are  not m onsters, especially in  a struggle like 
th is  one, and  the challenge in  the  end proves more th an  
today’s C ourt can handle. Too bad. A rem inder th a t  dis­
agreem ent over som ething so fundam enta l as m arriage 
can still be politically legitim ate would have been a fit 
ta sk  for w hat in  earlie r tim es was called the  judicial tem ­
peram ent. We m ight have covered ourselves w ith honor 
today, by prom ising all sides of th is debate th a t  it  was

6N o rth  C aro lina S ta te  B oard of E lections, Official R esults: P rim ary  
E lection  of M ay 8, 2012, C onstitu tional A m endm ent.

7M ary land  S ta te  B oard  of E lections, Official 2012 P res id en tia l G en­
e ra l E lection  R esu lts  for All S ta te  Q uestions, Q uestion  06.

8 M aine B u reau  of E lections, Nov. 3, 2009, R eferendum  T abu la tion  
(Q uestion  1).

9 M aine B u reau  o f E lections, Nov. 6, 2012, R eferendum  Election  
T abu la tions (Q uestion  1).
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theirs  to settle  and th a t  we would respect th e ir  resolution. 
We m ight have let the People decide.

B ut th a t  the  m ajority will not do. Some will rejoice in 
today’s decision, and some will despair a t it; th a t  is the 
na tu re  of a controversy th a t  m atte rs  so m uch to so m any. 
B ut the  C ourt has cheated both sides, robbing the  w inners 
of an  honest victory, and the losers of the  peace th a t  
comes from a fair defeat. We owed both of them  better. 
I d issent.
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SUPREME COURT OF THE UNITED STATES

No. 12-307

UNITED STATES, PETITION ER v. ED ITH SCHLAIN 
W INDSOR, IN  H ER  CAPACITY AS EXECUTO R OF THE 

ESTATE OF THEA CLARA SPYER, E T  AL.

ON W RIT OF CERTIORARI TO THE U N ITED  STATES COURT OF 
APPEA LS FOR TH E SECOND CIRCUIT

[June 26, 2013]

J u s t i c e  A l i t o ,  w ith whom J u s t i c e  T h o m a s  joins as to 
P a rts  II and  III, dissenting.

O ur N ation  is engaged in  a heated  debate about same- 
sex m arriage. T h a t debate is, a t  bottom , about the  n a tu re  
of the  in stitu tio n  of m arriage. R espondent E d ith  W indsor, 
supported  by the  U nited States, asks th is  Court to in te r­
vene in  th a t  debate, and although she couches her argu ­
m ent in  different term s, w hat she seeks is a holding th a t 
enshrines in  the  C onstitution a p a rticu la r understand ing  
of m arriage under which the  sex of the  p a rtn e rs  m akes 
no difference. The Constitution, however, does not d ictate 
th a t  choice. I t  leaves the  choice to the people, acting 
th rough  th e ir  elected represen ta tives a t  both  the  federal 
and  s ta te  levels. I would therefore hold th a t  Congress did 
not violate W indsor’s constitu tional righ ts  by enacting §3 
of the  Defense of M arriage Act (DOMA), 110 S tat. 2419, 
w hich defines the  m eaning of m arriage under federal 
s ta tu te s  th a t  e ither confer upon m arried  persons cer­
ta in  federal benefits or impose upon them  certa in  federal 
obligations.

I
I tu rn  firs t to the  question of standing. In  my view, the
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U nited S ta tes  clearly is not a proper petitioner in th is 
case. The U nited  S ta tes does not ask  us to overturn  the  
judgm ent of the  court below or to a lte r  th a t  judgm ent in  
any way. Quite to the contrary, the  U nited  S ta tes argues 
em phatically  in  favor of the correctness of th a t  judgm ent. 
We have never before reviewed a decision a t the  sole 
behest of a  p a rty  th a t took such a position, and to do so 
would be to render an  advisory opinion, in violation of 
Article I l l ’s dictates. For the  reasons given in  JUSTICE 
SCALIA’s dissent, I do not find the Court’s a rgum ents to 
the  contrary  to be persuasive.

W hether the  B ipartisan  Legal Advisory Group of the  
House of R epresentatives (BLAG) has stand ing  to 
petition is a much more difficult question. It is also a signifi­
cantly closer question th an  w hether the intervenors in  Hol­
lingsworth v. Perry, ante, p . —which the  Court also
decides today—have stand ing  to appeal. I t  is rem arkable 
th a t  the  C ourt has sim ultaneously decided th a t  the  U nited  
S tates, which “receive [d] all th a t  [it] ha[d] sought” below, 
Deposit Guaranty Nat. Bank  v. Roper, 445 U. S. 326, 333
(1980), is a proper petitioner in  th is case b u t th a t  the 
in tervenors in  Hollingsworth, who rep resen t the p a rty  
th a t  lost in  the  lower court, are  not. In  my view, both the 
Hollingsworth  in tervenors and BLAG have stand ing .1

iO u r p receden ts m ake c lea r th a t, in  o rder to  su p p o rt ou r ju risd ic ­
tion, BLAG m u s t dem onstra te  th a t  i t  h a d  A rticle III s tan d in g  in  its  own 
righ t, qu ite  a p a r t  from  its  s ta tu s  as an  in tervenor. See Diamond  v. 
Charles, 476 U. S. 54, 68 (1986) (“A lthough  in terveno rs a re  considered 
p a rtie s  en titled , am ong o th e r th ings, to  seek  review  by th is  C ourt, a n  
in te rveno r’s r ig h t to continue a  su it  in  th e  absence of th e  p a rty  on 
whose side in te rv en tio n  w as p e rm itted  is con tingen t upon  a show ing by 
th e  in te rv en o r th a t  he  fulfills the  req u irem en ts  of A rt. I l l ” (citation  
om itted)); Arizonans for Official English  v. Arizona, 520 U. S. 43, 64 
(1997) (“S tan d in g  to defend on appea l in  th e  place of an  o rig inal de­
fendan t, no less th a n  s tan d in g  to sue, dem ands th a t  th e  li tig a n t possess 
a d irec t s tak e  in  th e  outcom e” (in te rn a l quo ta tion  m ark s om itted)); id.,
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A p arty  invoking the  C ourt’s au tho rity  has a sufficient 
stake to perm it it to appeal w hen it has ‘“suffered an 
in jury  in  fact’ th a t  is caused by ‘the  conduct complained 
o f’ and  th a t  ‘will be redressed  by a favorable decision.’”
Camreta v. Greene, 563 U. S .  , ___(2011) (slip op., a t  5)
(quoting Lujan  v. Defenders o f Wildlife, 504 U. S. 555, 
560—561 (1992)). In  the  p resen t case, the House of R epre­
sentatives, which has authorized BLAG to rep resen t its 
in te rests  in th is  m atte r ,2 suffered ju s t such an  injury.

In  IN S  v. Chadha, 462 U. S. 919 (1983), the  Court held 
th a t  the  two Houses of Congress were “proper parties” to 
file a petition  in  defense of the  constitu tionality  of the 
one-house veto sta tu te , id., a t 930, n. 5 (in ternal quota­
tion m arks om itted). Accordingly, the  Court g ran ted  and 
decided petitions by both  the Senate and the  House, in 
addition to the  Executive’s petition. Id., a t 919, n.*. T hat 
th e  two H ouses had stand ing  to petition  is not surprising: 
The Court of Appeals’ decision in Chadha, by holding the 
one-house veto to be unconstitu tional, had  lim ited Con­
gress’ power to legislate. In  discussing Article III s tan d ­
ing, the  C ourt suggested th a t Congress suffered a sim ilar 
in jury  w henever federal legislation it  had  passed was 
struck  down, noting th a t  it had “long held th a t  Congress is 
the  proper p a rty  to defend the  validity  of a s ta tu te  w hen 
an  agency of governm ent, as a defendant charged w ith 
enforcing the  s ta tu te , agrees w ith  plaintiffs th a t  the  s ta t­
u te  is inapplicable or unconstitu tional.” Id., a t  940.

The U nited  S tates a ttem p ts  to d istingu ish  Chadha on

a t 65 (“A n in te rveno r cannot step  in to  th e  shoes of th e  o rig inal p a rty  
un less the  in te rveno r independen tly  fulfills th e  requ irem en ts o f A rticle 
III” ( in te rn a l quo ta tion  m arks om itted)).

2H. Res. 5, 113th Cong., 1st Sess., §4(a)(l)(B) (2013) (“[BLAG] con­
tin u es to  sp eak  for, and  a rticu la te s  the  in s titu tio n a l position of, the 
H ouse in  a ll h tig a tio n  m a tte rs  in  w hich i t  appears, including in  W ind­
sor v. U n ited  S ta te s”).
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the  ground th a t  it  “involved an  unusual s ta tu te  th a t vested 
th e  House and the  Senate them selves each w ith  special 
procedural righ ts—namely, the  righ t effectively to veto 
Executive action.” B rief for U nited  S ta tes (jurisdiction) 
36. B ut th a t  is a  distinction w ithout a difference: ju s t as 
the  Court of Appeals decision th a t  the  Chadha Court 
affirm ed im paired  Congress’ power by strik ing  down the 
one-house veto, so the Second C ircuit’s decision here im ­
pa irs  Congress’ legislative power by strik ing  down an  Act 
of Congress. The U nited S ta tes has not explained w hy the  
fact th a t  the  im pairm ent a t issue in  Chadha was “special” 
or “procedural” has any relevance to w hether Congress 
suffered an  injury. Indeed, because legislating is Con­
gress’ cen tra l function, any im pairm ent of th a t  function is 
a more grievous injury th a n  the  im pairm ent of a proce­
du ra l add-on.

The C ourt’s decision in  Coleman v. Miller, 307 U. S. 433 
(1939), bolsters th is  conclusion. In  Coleman, we held th a t  
a group of s ta te  senators had  stand ing  to challenge a lower 
court decision approving the  procedures used to ratify  
a n  am endm ent to the Federa l Constitution. We reasoned 
th a t  th e  senato rs’ votes—which would otherw ise have 
carried  the  day—were nullified by th a t  action. See id., a t  
438 (“H ere, the  plaintiffs include tw enty  senators, whose 
votes against ratification  have been overridden and  v irtu ­
ally held for n augh t a lthough if  they  are righ t in  th e ir 
contentions th e ir  votes would have been sufficient to 
defeat ratification. We th in k  th a t  these senators have a 
plain, direct and adequate in te res t in m ain ta in ing  the  ef­
fectiveness of th e ir  votes”); id., a t  446 (“[W]e find no 
departu re  from principle in  recognizing in  the  in s ta n t 
case th a t  a t  least the  tw enty  senators whose votes, if th e ir  
contention were sustained , would have been sufficient to 
defeat the  resolution ratifying the  proposed constitu tional 
am endm ent, have an  in te res t in  the controversy which, 
tre a te d  by the  s ta te  court as a basis for en te rta in ing  and
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deciding the  federal questions, is sufficient to give the 
Court ju risd iction  to review th a t  decision”). By strik ing  
down §3 of DOMA as unconstitu tional, the Second C ircuit 
effectively “held for n augh t” an  Act of Congress. J u s t  as 
th e  sta te-senato r-petitioners in  Coleman were necessary 
p a rties  to the  am endm ent’s ratification, the  House of 
R epresentatives was a necessary p a rty  to DOMA’s p a s ­
sage; indeed, the  House’s vote would have been sufficient 
to p reven t DOMA’s repeal if  the  C ourt had  not chosen to 
execute th a t  repeal judicially.

Both the  U nited  S tates and  the  C ourt-appointed amicus 
e rr  in arguing  th a t  Raines v. Byrd, 521 U. S. 811 (1997), is 
to the contrary. In  th a t  case, the Court held th a t  M em­
bers of Congress who had voted “nay” to the Line Item  
Veto Act did not have stand ing  to challenge th a t  s ta tu te  
in  federal court. Raines is inapposite for two reasons. 
F irst, Raines dea lt w ith  individual M embers of Congress 
and  specifically pointed to the  individual M em bers’ lack 
of in stitu tio n a l endorsem ent as a sign of th e ir  standing  
problem: “We a ttach  some im portance to the  fact th a t 
appellees have not been au thorized  to rep resen t their 
respective Houses of Congress in  th is  action, and indeed 
both Houses actively oppose th e ir su it.” Id., a t  829; see 
also ibid., n. 10 (citing cases to the  effect th a t  “m em bers of 
collegial bodies do not have stand ing  to perfect an  appeal 
the  body itse lf has declined to tak e” (in ternal quotation 
m arks omitted)).

Second, the  M em bers in  Raines—unlike the  s ta te  sena­
tors in  Coleman—were not the  pivotal figures whose votes 
would have caused the Act to fail absen t some challenged 
action. Indeed, it is telling th a t  Raines characterized 
Coleman as stand ing  “for the  proposition th a t  legislators 
whose votes would have been sufficient to defeat (or enact) 
a specific legislative Act have standing  to sue if th a t  legis­
lative action goes into effect (or does not go into effect), on 
the  ground th a t  the ir votes have been completely nulli-
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fied.” 521 U. S., a t 823. Here, by contrast, passage by the  
House w as needed for DOMA to become law. U. S. Const., 
A rt. I, §7 (bicam eralism  and p resen tm en t requ irem ents for 
legislation).

I appreciate the  argum ent th a t  the  C onstitu tion confers 
on the  P residen t alone the au tho rity  to defend federal law 
in litigation, b u t in my view, as I have explained, th a t  
a rgum en t is contrary to the  C ourt’s holding in  Chadha, 
and  it is certain ly  contrary  to the  Chadha C ourt’s en ­
dorsem ent of the  principle th a t  “Congress is the  proper 
p a rty  to defend the validity of a s ta tu te ” w hen the  Execu­
tive refuses to do so on constitu tional grounds. 462 U. S., 
a t  940. See also 2 U. S. C. §288h(7) (Senate Legal Counsel 
shall defend the  constitu tionality  of Acts of Congress w hen 
placed in  issue).3 Accordingly, in  the  narrow  category of 
cases in  which a  court strikes down an  Act of Congress 
and the Executive declines to defend the  Act, Congress 
both has s tand ing  to defend the  undefended s ta tu te  and  is 
a proper p a rty  to do so.

II
W indsor and  the  U nited  S ta tes argue th a t  §3 of DOMA 

violates the  equal protection principles th a t  th e  Court has 
found in  the  F ifth  A m endm ent’s Due Process Clause. See 
B rief for Respondent W indsor (m erits) 17—62; B rief for 
U nited  S ta te s  (merits) 16-54; cf. Bolling  v. Sharpe, 347 
U. S. 497 (1954). The C ourt rests  its holding on re la ted  
argum ents. See ante, a t  24—25.

Sam e-sex m arriage p resen ts a highly em otional and 
im portant question of public pohcy—but not a difficult ques­
tion of constitu tional law. The C onstitu tion does not

3Buckley v. Valeo, 424 U. S. 1 (1976), is no t to the contrary . The 
C ourt’s s ta tem en ts  th e re  concerned enforcem ent, no t defense.
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guaran tee  the  righ t to en te r into a sam e-sex m arriage. 
Indeed, no provision of the  C onstitu tion speaks to the  
issue.

The Court has sometimes found the Due Process Clauses 
to have a substan tive com ponent th a t  guaran tees liber­
ties beyond the  absence of physical re s tra in t. And the  
C ourt’s holding th a t  “DOMA is unconstitu tional as a dep­
rivation  of the  liberty of the  person  protected by the  
F ifth  A m endm ent of the  C onstitu tion,” ante, a t  25, sug­
gests th a t  substan tive due process may partia lly  underlie 
the  C ourt’s decision today. B ut it is well established 
th a t  any “substan tive” com ponent to th e  Due Process 
Clause protects only “those fundam enta l righ ts and lib­
erties  which are, objectively, ‘deeply rooted in  th is  N ation’s 
history  and  trad ition ,’” Washington v. Glucksberg, 521 
U. S. 702, 720-721 (1997); Snyder v. Massachusetts, 291 
U. S. 97, 105 (1934) (referring to fundam ental righ ts as 
those th a t  are  so “rooted in  the  trad itions and conscience 
of our people as to be ranked  as fundam ental”), as well as 
‘“ im plicit in  the  concept of ordered liberty,’ such th a t  
‘n e ither liberty  nor justice would exist if they w ere sacri­
ficed.’” Glucksberg, supra, a t 721 (quoting Palko v. Con­
necticut, 302 U. S. 319, 325-326 (1937)).

I t is beyond dispute th a t  the  righ t to sam e-sex m arriage 
is not deeply rooted in th is N ation’s history  and trad ition . 
In  th is  country, no S ta te  perm itted  sam e-sex m arriage 
u n til th e  M assachusetts Suprem e Jud ic ia l Court held in 
2003 th a t  hm iting m arriage to opposite-sex couples violated 
the  S ta te  Constitution. See Goodridge v. Department of 
Public Health, 440 Mass. 309, 798 N. E. 2d 941. Nor is the 
righ t to sam e-sex m arriage deeply rooted in  the  trad itions 
of o ther nations. No country allowed sam e-sex couples to 
m arry  u n til th e  N etherlands did so in  2000.4

4 C urry-Sum ner, A P atchw ork  of P a rtn e rsh ip s: C om parative Over-
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W hat W indsor and the  U nited  S ta tes seek, therefore, is 
not the protection of a  deeply rooted righ t bu t the  recogni­
tion  of a very new right, and  they seek th is  innovation not 
from a legislative body elected by the  people, b u t from 
unelected judges. Faced w ith  such a request, judges have 
cause for both caution and hum ility.

The fam ily is an  ancient and un iversal hum an  in s titu ­
tion. Fam ily struc tu re  reflects the  characteristics of a 
civilization, and changes in  fam ily s truc tu re  and in  the 
popular understand ing  of m arriage and  the family can 
have profound effects. P a s t changes in  the  u n d e rs tan d ­
ing of m arriage—for example, the g radual ascendance of 
the  idea th a t  rom antic love is a p rerequ isite  to m arriage— 
have had  far-reaching consequences. B ut the process by 
which such consequences come about is complex, involving 
th e  in terac tion  of num erous factors, and  tends to occur 
over an  extended period of tim e.

We can expect som ething sim ilar to tak e  place if  same- 
sex m arriage becomes widely accepted. The long-term  
consequences of th is change are  not now known and are 
unlikely to be ascertainable for some tim e to come.5 There 
a re  those who th ink  th a t  allowing sam e-sex m arriage will 
seriously underm ine the  in stitu tion  of m arriage. See, e.g., 
S. Girgis, R. Anderson, & R. George, W hat is M arriage? 
M an and W oman: A Defense 53-58 (2012); F innis, M ar­
riage: A Basic and  Exigent Good, 91 The M onist 388, 398

view  of R eg istra tio n  Schem es in  E urope, in  L egal R ecognition o f Sam e- 
Sex P a rtn e rsh ip s  71, 72 (K. Boele-W oelki & A. Fuchs eds., rev. 2d ed., 
2012).

6As sociologists have docum ented, i t  som etim es tak es  decades to doc­
u m e n t the  effects of social changes—like the sh arp  rise  in  divorce 
ra te s  following th e  adven t o f no-fau lt divorce—on ch ild ren  and  society. 
See genera lly  J . W allerste in , J . Lewis, & S. B lakeslee, The U nexpected 
Legacy of Divorce: The 25 Y ear L an d m ark  S tudy  (2000).
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(2008).6 O thers th in k  th a t  recognition of sam e-sex m ar­
riage will fortify a now-shaky institu tion . See, e.g., A. 
Sullivan, V irtually  Norm al: A n A rgum ent About Homo­
sexuality  202—203 (1996); J . Rauch, Gay M arriage: W hy I t 
Is Good for Gays, Good for S tra igh ts, and Good for A m er­
ica 94 (2004).

At p resen t, no one—including social scientists, philoso­
phers, and  h istorians—can predict w ith  any certain ty  
w hat the  long-term  ram ifications of w idespread ac­
ceptance of same-sex m arriage will be. And judges are

6 A m ong those holding th a t  position, some deplore an d  some app laud  
th is  p red ic ted  developm ent. C om pare, e.g., W ardle, “M ultip ly  and  
R eplen ish”: C onsidering Sam e-Sex M arriage  in  L igh t of S ta te  In te re s ts  
in  M arita l P rocreation , 24 H arv . J . L. & Pub. Pol’y 771, 799 (2001) 
(“C u ltu ra lly , th e  legalization  of sam e-sex m arriage  w ould send  a m es­
sage th a t  w ould underm ine the  social boundaries re la tin g  to  m a r­
riage an d  fam ily  relations. The confusion of social roles linked  w ith  
m arriag e  an d  p a ren tin g  w ould be trem endous, and  th e  m essage of 
‘an y th in g  goes’ in  th e  w ay of sexual behavior, p rocreation , and  
pa ren thood  w ould w reak  its  g rea te s t havoc am ong groups of vu lnerab le  
ind iv iduals w ho m ost need  th e  encouragem en t o f b r ig h t line law s 
a n d  c lea r social m ores concerning procreative responsib ility”) a n d  G al­
lagher, (How) W ill G ay M arriage W eaken  M arriage as a  Social In s titu ­
tion: A R eply to A ndrew  Koppelm an, 2 U. St. T hom as L. J . 33, 58 (2005) 
(“I f  the idea of m arriage  really  does m a tte r—if society rea lly  does need 
a social in s titu tio n  th a t  m anages opposite-sex a ttra c tio n s  in  th e  in te r­
e s ts  of ch ild ren  and  society—th e n  tak in g  an  a lready  w eakened  social 
in s titu tio n , subjecting  i t  to  rad ica l new  redefin itions, an d  hoping th a t  
th e re  a re  no consequences is p robably  n e ith e r  a  w ise no r a com passion­
a te  idea”), w ith  B row nw orth, Som eth ing  Borrowed, Som ething Blue: Is 
M arriage  R igh t for Q ueers? in  I Do/I Don’t: Q ueers on M arriage 53, 5 8 - 
59 (G. W h arto n  & I. Phillips eds. 2004) (Form er P res id en t George W. 
“B ush  is correct . . . w hen he s ta te s  th a t  allow ing sam e-sex couples to 
m arry  w ill w eaken  the in s titu tio n  of m arriage . I t  m ost ce rta in ly  w ill do 
so, and  th a t  w ill m ake m arriage  a  fa r  b e tte r  concept th a n  it  previously 
h a s  been”) an d  W illis, Can M arriage  Be Saved? A Forum , The N ation, 
p. 16 (2004) (celebrating  th e  fact th a t  “conferring  th e  legitim acy of 
m arriag e  on hom osexual re la tions w ill in troduce a n  im plicit revolt 
ag a in s t the  in s titu tio n  into its  very  h e a r t”).
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certain ly  not equipped to m ake such an  assessm ent. The 
M em bers of th is  Court have the  au thority  and  the respon­
sibility to in te rp re t and  apply the C onstitution. Thus, if 
the  C onstitu tion  contained a provision guaran teeing  the 
righ t to m arry  a person of the sam e sex, it  would be our 
duty to enforce th a t right. B u t the  C onstitu tion simply 
does not speak to the issue of sam e-sex m arriage. In  our 
system  of governm ent, u ltim ate  sovereignty rests  w ith  the 
people, and  the  people have the  righ t to control th e ir own 
destiny. Any change on a question so fundam ental should 
be m ade by the  people through th e ir  elected officials.

I ll
Perhaps because they cannot show th a t  sam e-sex m ar­

riage is a fundam ental righ t under our Constitution, 
W indsor and  the  U nited S ta tes couch th e ir  a rgum ents in 
equal protection term s. They argue th a t  §3 of DOMA 
discrim inates on the basis of sexual orientation, th a t  
classifications based on sexual o rien tation  should trigger a 
form of “heightened” scrutiny, and  th a t  §3 cannot survive 
such scrutiny. They fu rther m ain ta in  th a t  the  govern­
m enta l in te res ts  th a t §3 purports to serve are  not suffi­
ciently im portan t and th a t  it has not been adequately 
show n th a t  §3 serves those in te rests  very well. The 
C ourt’s holding, too, seem s to re s t on “the equal protection 
guaran tee  of the  F ourteen th  A m endm ent,” ante, a t 25— 
although the  Court is careful not to adopt m ost of W ind­
sor’s and the  U nited  S ta tes’ argum ent.

In  my view, the  approach th a t  W indsor and the  U nited  
S ta tes advocate is m isguided. O ur equal protection fram e­
work, upon which W indsor and  the  U nited  S tates rely, 
is a judicial construct th a t  provides a useful m echanism  
for analyzing a  certain  universe of equal protection 
cases. B ut th a t  fram ew ork is ill su ited  for use in  eva lua t­
ing the  constitu tionality  of laws based on the trad itional 
understand ing  of m arriage, which fundam entally  tu rn  on
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w hat m arriage is.
U nderly ing our equal protection jurisprudence is the 

cen tral notion th a t  “[a] classification ‘m ust be reasonable, 
not a rb itra ry , and m ust re s t upon some ground of differ­
ence having a fair and su b stan tia l rela tion  to the  object of 
the  legislation, so th a t  a ll persons sim ilarly  circum stanced 
shall be trea ted  alike.’” Reed v. Reed, 404 U. S. 71, 76 
(1971) (quoting F. S. Royter Guano Co. v. Virginia, 253 
U. S. 412, 415 (1920)). The m odern tie rs  of scrutiny—on 
w hich W indsor and  the U nited  S ta tes rely so heavily—are 
a heuristic  to help judges determ ine w hen classifications 
have th a t  “fair and  su b stan tia l rela tion  to the  object of the 
legislation.” Reed, supra, a t  76.

So, for exam ple, those classifications subject to strict 
scrutiny— i.e., classifications th a t  m ust be “narrow ly ta i­
lored” to achieve a “compelling” governm ent in terest, 
Parents Involved in Community Schools v. Seattle School 
Dist. No. 1, 551 U. S. 701, 720 (2007) (in ternal quotation 
m arks om itted)—are those th a t  are “so seldom relevan t to 
the  achievem ent of any legitim ate s ta te  in te res t th a t  laws 
grounded in  such considerations are deem ed to reflect 
prejudice and  an tipa thy .” Cleburne v. Cleburne Living  
Center, Inc., 473 U. S. 432, 440 (1985); cf. id., a t  452-453 
(Stevens, J., concurring) (“I t  would be u tte rly  irra tional to 
lim it th e  franchise on the basis of height or weight; it is 
equally invalid  to lim it it on the basis of sk in  color. None 
of these a ttr ib u tes  has any bearing  a t all on th e  citizen’s 
w illingness or ability to exercise th a t  civil righ t”).

In  contrast, those characteristics subject to so-called 
in term ed ia te  scrutiny— i.e., those classifications th a t 
m ust be ‘“substantially  rela ted’” to the  achievem ent of “im ­
p o rtan t governm ental objective[s],” United States v. Vir­
ginia, 518 U. S. 515, 524 (1996); id., a t 567 (SCALIA, J., 
d issenting)—are those th a t  are  sometimes relevan t consid­
erations to be tak en  into account by legislators, b u t “gen­
erally  providje] no sensible ground for different treat-
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m ent,” Cleburne, supra, a t  440. For example, the  Court 
has held th a t  s ta tu to ry  rape laws th a t  crim inalize sexual 
in tercourse w ith  a wom an under the  age of 18 years, bu t 
place no sim ilar liability on p a rtn e rs  of underage men, are 
grounded in  the  very rea l d istinction th a t  “young m en and 
young wom en are  not sim ilarly  s itua ted  w ith  respect to 
the  problem s and  the risks of sexual in tercourse.” Michael 
M. v. Superior Court, Sonoma Cty., 450 U. S. 464, 471
(1981) (p lurality  opnion). The p lu ra lity  reasoned th a t  
“[o]nly wom en may become pregnan t, and they suffer 
disproportionately  the profound physical, emotional, and 
psychological consequences of sexual activity.” Ibid. In  
o ther contexts, however, the  Court has found th a t  classifi­
cations based on gender are  “arb itra ry ,” Reed, supra, a t 
76, and  based on “outmoded notions of the relative capa­
bilities of m en and  women,” Cleburne, supra, a t  441, as 
w hen a S ta te  provides th a t  a m an  m ust alw ays be p re ­
ferred  to an  equally qualified w om an w hen both seek to 
adm in iste r the  esta te  of a deceased party , see Reed, supra, 
a t  76-77.

Finally, so-called rational-basis review applies to classi­
fications based  on “distinguishing characteristics relevant 
to in te rests  the  S tate has the au tho rity  to im plem ent.” 
Cleburne, supra, a t 441. We have long recognized th a t  
“th e  equal protection of the  laws m ust coexist w ith  the 
practical necessity  th a t m ost legislation classifies for one 
purpose or another, w ith  resu lting  d isadvantages to v a ri­
ous groups or persons.” Romer v. Evans, 517 U. S. 620, 
631 (1996). As a result, in rational-basis cases, w here the 
court does not view the  classification a t  issue as “inher­
ently suspect,” Adarand Constructors, Inc. v. Pena, 515 U. S. 
200, 218 (1995) (in ternal quotation m arks om itted), “the 
courts have been very re luctan t, as they  should be in  our 
federal system  and w ith  our respect for the  separation  of 
powers, to closely scrutinize legislative choices as to 
w hether, how, and  to w hat ex ten t those in te rests  should
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be pu rsued .” Cleburne, supra, a t 441-442.
In  asking the  Court to determ ine th a t  §3 of DOMA is 

subject to and violates heightened  scrutiny, W indsor and 
the  U nited  S ta tes  thus ask  us to rule th a t  the  presence of 
two m em bers of the  opposite sex is as rationally  re la ted  to 
m arriage  as w hite skin  is to voting or a Y-chromosome is 
to the  ability  to adm in ister an  esta te . T ha t is a s trik ing  
request and one th a t unelected judges should pause before 
g ran ting . Acceptance of the  argum en t would cast all those 
who cling to trad itional beliefs about the  n a tu re  of m ar­
riage in  the  role of bigots or superstitious fools.

By asking the  Court to s trike  down DOMA as not sa tis ­
fying some form of heightened scrutiny, W indsor and the 
U nited  S ta tes  are really seeking to have the Court resolve 
a debate betw een two com peting views of m arriage.

The firs t and  older view, w hich I will call the  “tra d i­
tional” or “conjugal” view, sees m arriage as an  intrinsically 
opposite-sex institu tion . BLAG notes th a t  v irtually  every 
culture, including m any not influenced by the  A braham ic 
religions, has lim ited m arriage to people of the opposite 
sex. B rief for Respondent BLAG (merits) 2 (citing Her­
nandez v. Robles, 7 N. Y. 3d 338, 361, 855 N. E. 2d 1, 8 
(2006) (“U ntil a few decades ago, it  was an  accepted tru th  
for alm ost everyone who ever lived, in any society in  which 
m arriage existed, th a t  there  could be m arriages only 
betw een partic ipan ts of different sex”)). And BLAG a t ­
tem pts to  explain th is phenom enon by arguing th a t  the 
in stitu tio n  of m arriage was created  for the  purpose of 
channeling heterosexual in tercourse into a struc tu re  th a t  
supports child rearing. B rief for Respondent BLAG 44-46, 
49. O thers explain the  basis for the in stitu tion  in  more 
philosophical term s. They argue th a t  m arriage is essen­
tia lly  the  solem nizing of a com prehensive, exclusive, p e r­
m anen t union th a t  is in trinsically  ordered to producing 
new life, even if it  does not alw ays do so. See, e.g., Girgis, 
A nderson, & George, W hat is M arriage? M an and Woman:
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A Defense, a t  23-28. W hile m odern cu ltu ral changes have 
w eakened the  link  betw een m arriage and  procreation in 
the  popular mind, there  is no doubt th a t, th roughout 
hum an  history and across m any cu ltures, m arriage has 
been viewed as an exclusively opposite-sex in stitu tion  
and as one inextricably linked to procreation and biologi­
cal kinship.

The other, new er view is w hat I will call the “consent- 
based” vision of m arriage, a vision th a t  p rim arily  defines 
m arriage as the  solem nization of m u tua l com m itm ent— 
m arked  by strong  em otional a ttachm en t and  sexual a t ­
trac tion—betw een two persons. At least as it applies to 
heterosexual couples, th is  view of m arriage now plays a 
very p rom inent role in  the popular understand ing  of the 
in stitu tion . Indeed, our popular cu lture is infused w ith  
th is  understand ing  of m arriage. Proponents of sam e-sex 
m arriage argue th a t  because gender d ifferentiation is not 
re levan t to th is  vision, the  exclusion of sam e-sex couples 
from the  in stitu tio n  of m arriage is ran k  discrim ination.

The C onstitu tion  does not codify e ith e r of these  views of 
m arriage (although I suspect it would have been hard  a t 
the tim e of the  adoption of the  C onstitu tion or the  F ifth  
A m endm ent to find A m ericans who did not take  the  tra d i­
tional view for granted). The silence of the  C onstitu tion 
on th is  question should be enough to end the  m atte r  as 
far as the  judiciary  is concerned. Yet, W indsor and the  
U nited S tates implicitly ask us to endorse the consent-based 
view of m arriage and to reject the  trad itional view, th e re ­
by arrogating  to ourselves the  power to decide a question 
th a t  philosophers, h istorians, social scientists, and  theolo­
gians are  b e tte r  qualified to explore.7 Because our consti-

7 The degree to  w hich th is question  is in trac tab le  to typ ica l judicial 
processes of decisionm aking w as h igh ligh ted  by th e  tr ia l in  Hol­
lingsworth v. Perry, ante, p. ___ . In  th a t  case, th e  tr ia l judge, a fte r
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tu tio n a l order assigns the  resolution of questions of 
th is  n a tu re  to the  people, I would not presum e to en ­
shrine e ither vision of m arriage in our constitu tional 
ju risprudence.

receiv ing testim ony  from som e ex p ert w itnesses, p u rp o rted  to m ake 
“find ings of fact” on such  questions as w hy m arriage  cam e to be, Perry 
v. Schwarzenegger, 704 F. Supp. 2d 921, 958 (ND Cal. 2010) (finding of 
fac t no. 27) (“M arriage  betw een a  m an  an d  a w om an w as trad itiona lly  
o rgan ized  based  on presum ptions of division of labor along gender lines. 
M en w ere seen  as su ited  for c e rta in  types o f w ork and  w om en for 
o thers. W om en w ere seen as su ited  to  ra ise  ch ild ren  an d  m en  w ere 
seen  as su ited  to provide for th e  fam ily”), w h a t m arriag e  is, id,., a t  961 
(finding of fac t no. 34) (“M arriage  is th e  s ta te  recognition  and  approval 
of a  couple’s choice to  five w ith  each  o ther, to  rem a in  com m itted  to one 
an o th e r and  to  form a household based  on th e ir  own feelings about one 
an o th e r an d  to join in  an  economic p a rtn e rsh ip  and  suppo rt one an o th ­
e r an d  any  dependen ts”), an d  th e  effect legalizing sam e-sex  m arriage  
w ould have on opposite-sex m arriage , id., a t  972 (finding of fac t no. 55) 
(“P e rm ittin g  sam e-sex couples to  m arry  w ill no t affect th e  n u m b er of 
opposite-sex couples who m arry , divorce, cohabit, have ch ild ren  outside 
of m arriag e  or o therw ise affect the  stab ility  of opposite-sex m arriages”).

A t tim es, th e  tr ia l reached  the he igh ts of parody, as w hen  th e  tr ia l 
judge questioned  h is ability  to take  in to  account th e  views of g rea t 
th in k e rs  of th e  p a s t because they  w ere unavailab le  to  tes tify  in  person 
in  h is  courtroom . See 13 Tr. in  No. C 09-2292 VRW (ND Cal.), 
pp. 3038-3039.

And, i f  th is  spectacle w ere no t enough, some professors o f constitu ­
tio n a l law  have a rg u ed  th a t  we are bound  to accept th e  tr ia l  judge’s 
findings—includ ing  those on m ajor philosophical questions an d  predic­
tions about th e  fu tu re—unless they  a re  “clearly  erroneous.” See B rief 
for C onstitu tiona l Law  and  Civil P rocedure Professors as A m id  Curiae 
in  Hollingsworth  v. Perry, O. T. 2012, No. 12-144, pp. 2 -3  (“[T]he 
d is tric t cou rt’s fac tu a l findings are  com pelling and  should  be given 
sign ifican t w eigh t”); id., a t  25 (“U n d er any  s ta n d a rd  of review , th is  
C ourt should  c red it an d  adopt th e  tr ia l  cou rt’s findings because they  
re s u lt from  rigorous and  exacting  apphcation  of th e  F edera l R ules of 
Evidence, and  are supported  by reliab le  research  and  by th e  unanim ous 
consensus of m a in s tream  social science experts”). O nly an  a rro g an t 
legal cu ltu re  th a t  h a s  lost a ll appreciation  of its  own lim ita tions could 
tak e  such  a suggestion  seriously.
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L egislatures, however, have little  choice b u t to decide 
betw een th e  two views. We have long m ade clear th a t  
n e ither the  political branches of the  Federal Governm ent 
nor s ta te  governm ents are requ ired  to be n eu tra l betw een 
com peting visions of the  good, provided th a t  the  vision of 
the  good th a t  they  adopt is not counterm anded by the 
C onstitution. See, e.g., Rust v. Sullivan, 500 U. S. 173, 
192 (1991) (“ [T ]h e  governm ent ‘m ay m ake a  value judg­
m ent favoring childbirth  over abortion’” (quoting Maher v. 
Rue, 432 U. S. 464, 474 (1977))). Accordingly, both Con­
gress and  the  S ta tes are  en titled  to enact law s recognizing 
e ither of the two understand ings of m arriage. And given 
the  size of governm ent and th e  degree to which it now 
regu lates daily life, it seem s unlikely th a t  e ither Congress 
or the  S ta tes  could m ain ta in  complete neu tra lity  even if 
they tried  assiduously to do so.

R ather th a n  fully em bracing th e  argum ents made by 
W indsor and the U nited S tates, the  Court strikes down §3 
of DOMA as a  classification not properly supported by its 
objectives. The Court reaches th is  conclusion in  p a rt 
because it believes th a t  §3 encroaches upon the S ta tes’ 
sovereign prerogative to define m arriage. See ante, a t  21 - 
22 (“As the  title  and dynam ics of the  bill indicate, its 
purpose is to discourage enactm en t of s ta te  same-sex 
m arriage law s and to res tric t the  freedom and choice of 
couples m arried  under those law s if  they are enacted. The 
congressional goal was ‘to p u t a thum b on the  scales and 
influence a s ta te ’s decision as to how to shape its own 
m arriage law s’” (quoting Massachusetts v. United States 
Dept, o f Health and H uman Servs., 682 F. 3d 1, 12-13 
(CA1 2012))). Indeed, the C ourt’s u ltim ate  conclusion is 
th a t  DOMA falls afoul of the  F ifth  A m endm ent because it 
“singles out a  class of persons deem ed by a State  en titled  
to recognition and protection to enhance their own liberty” 
and  “imposes a disability on the  class by refusing to 
acknowledge a s ta tu s  the State finds  to be dignified and



Cite as: 570 U. S. (2013) 17

ALITO, J ., d issen ting

proper.” Ante, a t  25 (em phasis added).
To the  ex ten t th a t th e  Court takes the  position th a t  the 

question of same-sex m arriage should be resolved p rim ar­
ily a t the  s ta te  level, I w holeheartedly agree. I hope th a t  
the  Court will u ltim ately  perm it the  people of each S ta te  
to decide th is  question for them selves. U nless th e  C ourt is 
willing to allow th is to occur, the whiffs of federalism  in 
th e  today’s opinion of the Court will soon be scattered  to 
the  wind.

In  any event, §3 of DOMA, in my view, does not en­
croach on the  prerogatives of the  S tates, assum ing of 
course th a t  the  m any federal s ta tu te s  affected by DOMA 
have not a lready  done so. Section 3 does not p reven t any 
S ta te  from recognizing sam e-sex m arriage or from ex tend­
ing to sam e-sex couples any righ t, privilege, benefit, or 
obligation stem m ing from sta te  law. All th a t  §3 does is to 
define a class of persons to whom federal law  extends cer­
ta in  special benefits and  upon whom federal law imposes 
certa in  special burdens. In  these provisions, Congress 
used m arita l s ta tu s  as a way of defining th is  class—in 
part, I assum e, because it viewed m arriage as a v a lu a ­
ble in stitu tio n  to be fostered and in  p a rt  because it viewed 
m arried  couples as com prising a unique type of economic 
un it th a t  m erits  special regulatory  trea tm en t. Assum ing 
th a t  Congress has the  power under the  C onstitu tion to 
enact the  law s affected by §3, Congress has the  power to 
define the  category of persons to whom those laws apply.

*  *  i f

For these  reasons, I would hold th a t  §3 of DOMA does 
not violate the  F ifth  Am endm ent. I respectfully dissent.
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Norfolk Division

TIMOTHY B. BOSTIC, TONY C. LONDON,
CAROL SCHALL, and MARY TOWNLEY,

Plaintiffs,

v. Civil No. 2:13cv395

JANET M. RAINEY, in her official capacity 
as State Registrar of Vital Records, and 
GEORGE E. SCHAEFER, III, in his official 
capacity as the Clerk of Court for Norfolk 
Circuit Court,

Defendants;

and

MICHELE B. McQUIGG, in her official capacity 
as Prince William County Clerk of Circuit Court,

Intervenor-Defendant.

We made a commitment to each other in our love and lives, and now had the legal 
commitment, called marriage, to match. Isn ’I that what marriage is? . . .  I have 
lived long enough now to see big changes. The older generation’s fears and 
prejudices have given way, and today’s young people realize that if someone 
loves someone they have a right to marry. Surrounded as I am now by wonderful 
children and grandchildren, not a day goes by that I don V think of Richard and 
our love, our right to marry, and how much it meant to me to have that freedom to 
marry the person precious to me, even if others thought he was the “wrong kind 
of person" for me to marry. I believe all Americans, no matter their race, no 
matter their sex, no matter their sexual orientation, should have that same 
freedom to marry. Government has no business imposing some people's religious 
beliefs over others. . . .  I support the freedom to marry for all. That’s what 
Lovine. and loving, are all about.

-  Mildred Loving, “Loving for All”1

1 Mildred Loving, Loving for All, Public Statement on the 40th Anniversary o f  Lov ing  v. V irg in ia  (June 12,2007).
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OPINION AND ORDER

A spirited and controversial debate is underway regarding who may enjoy the right to 

marry in the United States of America. America has pursued a journey to make and keep our 

citizens free. This journey has never been easy, and at times has been painful and poignant. The 

ultimate exercise of our freedom is choice. Our Constitution declares that “all men” are created 

equal. Surely this means all of us. While ever-vigilant for the wisdom that can come from the 

voices of our voting public, our courts have never long tolerated the perpetuation of laws rooted 

in unlawful prejudice. One of the judiciary’s noblest endeavors is to scrutinize laws that emerge 

from such roots.

Before this Court are challenges to Virginia’s legislated prohibition on same-sex 

marriage. Plaintiffs assert that the restriction on their freedom to choose to marry the person 

they love infringes on the rights to due process and equal protection guaranteed to them under 

the Fourteenth Amendment of the United States Constitution. These challenges are well-taken.

I. BACKGROUND

A . P r o c e d u r a l  H ist o r y

Plaintiffs Timothy B. Bostic and Tony C. London are two men who have been unable to 

obtain a marriage license to marry each other in Virginia because of Virginia’s Marriage Laws.2 

On July 18, 2013, Mr. Bostic and Mr. London filed a Complaint pursuant to 42 U.S.C. § 1983 

against former Governor Robert F. McDonnell, former Attorney General Kenneth T. Cuccinelli, 

and George E. Schaefer III in his official capacity as the Clerk of Court for Norfolk Circuit Court 

(ECF No. 1). This Complaint sought declaratory and injunctive relief regarding the treatment of 

same-sex marriages in the Commonwealth of Virginia under the Virginia Constitution and the

2 Unless otherwise noted, “Virginia’s Marriage Laws” refer to Article I, Section 15-A o f  the Virginia Constitution, 
the statutory provisions cited herein, and any other law relating to marriage within the Commonwealth of Virginia.

2
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Virginia Code. The Complaint also asked this Court to find Article I, Section 15-A of the 

Virginia Constitution and Sections 20-45.2, 20-45.3 of the Virginia Code unconstitutional under 

the Due Process Clause and the Equal Protection Clause of the Fourteenth Amendment.

On September 3, 2013, Mr. Bostic and Mr. London filed an Amended Complaint 

dismissing the former Governor and the former Attorney General as defendants.3 The Amended 

Complaint added two plaintiffs, Carol Schall and Mary Townley. Plaintiffs Mr. Bostic, Mr. 

London, Ms. Schall and Ms. Townley are herein collectively referred to as “Plaintiffs.” One new 

defendant was added in the Amended Complaint: Ms. Janet Rainey, in her official capacity as 

State Registrar of Vital Records. Ms. Rainey and Mr. Schaefer are collectively referred to as 

“Defendants.”

The parties advanced cross motions seeking summary judgment (ECF Nos. 25, 38, 40), 

and Plaintiffs also filed a Motion for Preliminary Injunction (ECF No. 27). These motions were 

the subject of a hearing conducted before this Court on February 4, 2014.

Two motions for leave to file amici curiae briefs in support of Defendants’ motions were 

filed and granted. Additionally, Ms. Michele McQuigg (“Intervenor-Defendant”) moved to 

intervene as a defendant in her official capacity as Prince William County Clerk of Circuit Court, 

and this was granted in part on January 21,2014.

On January 23, 2014, Defendant Rainey, in conjunction with the Office of the Attorney 

General, submitted a formal change in position, and relinquished her prior defense of Virginia’s 

Marriage Laws. Intervenor-Defendant was granted leave to adopt Ms. Rainey’s prior motion and 

briefs in support of that motion.

3 After those parties were dismissed as defendants, then-pending motions to dismiss from those parties were 
dismissed as moot.

3
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Accordingly, for the purposes of analyzing the arguments presented in this matter, the 

Plaintiffs and Ms. Rainey are hereinafter refen-ed to as the “Opponents” of Virginia’s Marriage 

Laws, and Defendant Schaefer, Intervenor-Defendant, and the amici are hereinafter referred to as 

the “Proponents” of Virginia’s Marriage Laws. Where necessary for the following analysis, this 

Opinion and Order will identify the individual parties and their arguments.

B. F a c t s

1. Plaintiffs Timothy B. Bostic and Tony London

Plaintiffs Timothy B. Bostic and Tony C. London live in Norfolk, Virginia, where they 

own a shared home. Mr. Bostic is an Assistant Professor of English Education in the Department 

of English at Old Dominion University in Norfolk, Virginia. He teaches English Education to 

undergraduate students.

Mr. London is a veteran of the United States Navy. He also worked as a real estate agent 

in Virginia for sixteen years.

Mr. Bostic and Mr. London have enjoyed a long-term, committed relationship with each 

other since 1989, and have lived together continuously in Virginia for over twenty years. They 

desire to marry each other, publicly commit themselves to one another, participate in a State- 

sanctioned celebration of their relationship, and undertake the solemn rights and responsibilities 

that Virginia’s Marriage Laws confer presently upon other individuals who marry.

On July 1, 2013, Mr. Bostic and Mr. London applied for a marriage license from the 

Clerk for the Circuit Court for the City of Norfolk. They completed the application for a 

marriage license and affirmed that they are over eighteen years of age and are unrelated. Mr. 

Bostic and Mr. London meet all of the legal requirements for marriage in Virginia except for the

4
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fact that they are the same gender. Va. Code §§ 20-38.1, 20-45.1 (2014). Their application for a 

marriage license was denied by the Clerk o f  the Circuit Court for the City o f Norfolk.

2. Plaintiffs Carol Shall and Mary Townlev

Plaintiffs Carol Schall and Mary Townley live in Chesterfield County, Virginia, with 

their fifteen-year-old daughter, E. S.-T. Ms. Schall is an Assistant Professor in the School of 

Education at Virginia Commonwealth University (“VCU”) in Richmond, Virginia. She 

specializes in research on teaching autistic children.

Ms. Townley is the Supervisor o f Transition at Health Diagnostic Laboratory, Inc. 

(“HDL”). She trains individuals with significant disabilities so that they may work at HDL.

Ms. Townley and Ms. Schall have enjoyed a committed relationship since 1985. They 

have lived together continuously in Virginia for almost thirty years.

In 2008, Ms. Schall and Ms. Townley were legally married in California. They obtained 

a marriage license in California because the laws o f Virginia did not permit them to do so in their 

home state.

Ms. Schall and Ms. Townley meet the legal requirements to have their marriage 

recognized in Virginia, except that they are the same gender. See id. §§ 20-38.1, 20-45.2, 20- 

45.3 (2014). Because the Commonwealth will not recognize their legal California marriage, Ms. 

Schall and Ms. Townley face legal and practical challenges that do not burden other married 

couples in Virginia.

Ms. Townley gave birth to the couple’s daughter, E. S.-T., in 1998. During her 

pregnancy, she was admitted to the emergency room at VCU’s Medical Center due to 

complications that left her unable to speak. Ms. Schall was denied access to Ms. Townley, and

5
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could obtain no information about Ms. Townley’s condition, for several hours because she is not 

recognized as Ms. Townley’s spouse under Virginia law. See id. § 54.1-2986 (2014).

Since E. S.-T.’s birth, Ms. Schall has yearned to adopt her. Virginia law does not permit 

second-parent adoption unless the parents are married. Because Ms. Schall is not considered to 

be Ms. Townley’s spouse, Ms. Schall is deprived of the opportunity and privilege o f doing so. 

Id. §§ 63.2-1201, 63.2-1202 (2014).

Ms. Schall and Ms. Townley also incurred significant expenses to retain an estate 

planning attorney for necessary assistance in petitioning a court to grant Ms. Schall full joint 

legal and physical custody o f E. S.-T. Although their petition was granted, Ms. Schall remains 

unable to legally adopt E. S.-T.

Despite being deprived of the opportunity to participate in a legal adoption o f her 

daughter, Ms. Schall is a loving parent to E. S.-T., just as Ms. Townley is. The family lives 

together in one household, and both parents provide E. S.-T. with love, support, discipline, 

protection and structure.

Ms. Schall and Ms. Townley cannot obtain a Virginia marriage license or birth certificate 

for their daughter listing them both as her parents. Id. §§ 20-45.2, 32.1-261 (2014).

In April 2012, Ms. Schall and Ms. Townley sought to renew E. S.-T.’s passport, a process 

that requests the consent o f  both parents. When Ms. Schall and Ms. Townley presented the 

passport renewal forms on behalf o f their daughter, a civil servant at a United States Post Office 

in Virginia told Ms. Schall that “You’re nobody, you don’t matter.” Schall Decl. para. 17, ECF 

No. 26-3; Townley Decl. para. 12, ECF No. 26-4.

After E. S.-T. was bom, Ms. Townley had to return to work in part because her own 

health insurance was expiring and she could not obtain coverage under Ms. Schall’s insurance

6
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plan. Until February 2013, neither Ms. Schall nor Ms. Townley could obtain insurance coverage 

for each other under their respective employer-provided health insurance plans.

In February 2013, Ms. Townley obtained health insurance coverage under her employer- 

provided plan for Ms. Schall. She must pay state income taxes on the benefit because she and 

Ms. Schall are not recognized as married under Virginia’s Marriage Laws.

Ms. Schall and Ms. Townley were ineligible for protections under federal laws governing 

family medical leave when their daughter was bom and when one o f their parents passed away. 

29 U.S.C. § 2612 (2014). If the Commonwealth o f Virginia recognized Ms. Schall’s and Ms. 

Townley’s legal marriage and permitted both to be listed on their daughter’s birth certificate, 

their daughter could inherit the estate of both parents in the event o f their death, and could avoid 

tax penalties on any inheritance from Ms. Schall’s estate. Va. Code § 64.2-309 (2014).

Under Virginia’s Marriage Laws, agreements between Ms. Schall and Ms. Townley 

concerning custody, care, or financial support for their daughter could be declared void and 

unenforceable. Id. § 20-45.2. Because the Commonwealth does not recognize their legal 

marriage, benefits of Virginia’s Marriage Laws that promote the integrity of families are denied 

to Ms. Schall, Ms. Townley and their child.4

3. Virginia’s Marriage Laws

The laws at issue here, referred herein as Virginia’s Marriage Laws, include two statutory 

prohibitions on same-sex unions, and an amendment to the Virginia Constitution. Specifically, 

Plaintiffs seek relief from the imposition of Article I, § 15-A, o f the Virginia Constitution and 

Sections 20-45.2 and 20-45.3 o f the Virginia Code.

4 These benefits include, but are not limited to, protections regarding how and when a marriage may be allowed to 
dissolve, which acknowledge the importance o f families and children in Virginia. Va. Code § 20-91 (2014).

7
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Plaintiffs also seek relief from the imposition of any “Virginia law that bars same-sex 

marriage or prohibits the State’s recognition of otherwise-lawful same-sex marriages from other 

jurisdictions.” See Am. Compl., Prayer for Relief, paras. 1-2, EOF No. 18. Plaintiffs also 

request that their constitutional challenge extend to any Virginia case or common law upon 

which the Proponents or other parties might rely in attempts to withhold marriage from same-sex 

couples or deny recognition to the legal marriage o f same-sex couples.

There is little dispute that these laws were rooted in principles embodied by men of 

Christian faith. By 1819, Section 6 of the Code o f Virginia also made it lawful for all religious 

persuasions and denominations to use their own regulations to solemnize marriage. 1 Thomas 

Ritchie, The Revised Code o f the Laws o f Virginia 396 (1819). However, although marriage 

laws in Virginia are endowed with this faith-enriched heritage, the laws have nevertheless 

evolved into a civil and secular institution sanctioned by the Commonwealth of Virginia, with 

protections and benefits extended to portions o f Virginia’s citizens. See Womack v. Tankersley, 

78 Va. 242,243 (1883).

The Virginia Code in 1819 declared that every license for marriage “shall be issued by 

the clerk o f the court of that county or corporation . .  . .” Id. at 398. The authority to conduct 

marriages was then bestowed upon civil servants. Id. at 396-97 (“[Tjhere is no ordained 

minister o f the gospel . . . within this Commonwealth, authorised to celebrate the rites o f

matrimony [I]t shall be and may be lawful for the courts . . .  to appoint two persons o f each

o f the said counties . . . who, by virtue o f  this act, shall be authorised to celebrate the rites of 

marriage, in the counties wherein they respectively reside.”).5

5 The extension o f  those protections and benefits has sometimes occurred after anguish and the unavoidable 
intervention o f  federal jurisprudence. See, e.g., Lov ing  v. Virg in ia, 388 U.S. 1 (1967) (balancing the state’s right to 
regulate marriage against the individual’s rights to equal protection and due process under the law).

8
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In 1997, Virginia law limited the institution o f civil marriage to a union between a man

and a woman. Va. Code § 20-45.2. The Virginia legislature amended the Code to provide that

“a marriage between persons of the same sex is prohibited.” Id. “Any marriage entered into by

persons o f the same sex in another state or jurisdiction shall be void in all respects in Virginia

and any contractual rights created by such marriage shall be void and unenforceable.” Id.

In 2004, following successful challenges to state prohibitions against same-sex marriage

in other states, Virginia’s General Assembly, through Joint Resolution No. 91 and House Joint

Resolution No. 187, proposed an amendment to the Virginia Constitution. See S.J. Res. 91, Reg.

Sess. (Va. 2004) (enacted) (citing “challenges to state laws have been successfully brought in

Hawaii, Alaska, Vermont, and most recently in Massachusetts on the grounds that the legislature

does not have the right to deny the benefits of marriage to same-sex couples and the state must

guarantee the same protections and benefits to same-sex couples as it does to opposite-sex

couples absent a constitutional amendment” as a basis for amending the Virginia Constitution).

On November 7, 2006, a majority o f Virginia voters ratified a constitutional amendment

(the “Marshall/Newman Amendment”), which was implemented as Article I, Section 15-A o f the

Virginia Constitution. The Marshall/Newman Amendment provides:

That only a union between one man and one woman may be a marriage valid in or 
recognized by this Commonwealth and its political subdivisions.

This Commonwealth and its political subdivisions shall not create or recognize a 
legal status for relationships of unmarried individuals that intends to approximate 
the design, qualities, significance, or effects of marriage. Nor shall this 
Commonwealth or its political subdivisions create or recognize another union, 
partnership, or other legal status to which is assigned the rights, benefits, 
obligations, qualities, or effects of marriage.

Va. Const, art. I, § 15-A.

9
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The Virginia Legislature also adopted the Affirmation o f Marriage Act in 2004. This 

provides:

A civil union, partnership contract or other arrangement between persons o f the 
same sex purporting to bestow the privileges or obligations o f marriage is 
prohibited. Any such civil union, partnership contract or other arrangement 
entered into by persons o f the same sex in another state or jurisdiction shall be 
void in all respects in Virginia and any contractual rights created thereby shall be 
void and unenforceable.

Va. Code § 20-45.3.

II. STANDARDS OF LAW

A . S u m m a r y  Ju d g m e n t

The Proponents and Opponents o f Virginia’s Marriage Laws have moved for summary 

judgment on the constitutional challenges to the laws. Summary judgment is proper “if the 

movant shows that there is no genuine dispute as to any material fact and the movant is entitled 

to judgment as a matter o f law.” Fed. R. Civ. P. 56(a) (2013). “[T]he mere existence of some 

alleged factual dispute between the parties will not defeat an otherwise properly supported 

motion for summary judgment; the requirement is that there be no genuine issue o f material 

fact.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986).

Only disputes over facts that might affect the outcome o f the suit under the governing law 

will properly preclude the entry o f  summary judgment. Factual disputes that are irrelevant or 

unnecessary will not be considered by a court in its determination. Id. at 248.

After a motion for summary judgment is properly made and supported, the opposing 

party has the burden o f showing that a genuine dispute o f fact exists. Matsushita Elec. Indus. 

Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986).

10
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At that point, the Court’s function is not to “weigh the evidence and determine the truth 

of the matter but to determine whether there is a genuine issue for trial.” Anderson, A ll  U.S. at 

249.

In doing so, the Court must construe the facts in the light most favorable to the non­

moving party, and may not make credibility determinations or weigh the evidence. Id. at 255. 

However, a court need not adopt a version of events that is “blatantly contradicted by the record, 

so that no reasonable jury could believe it.” Scott v. Harris, 550 U.S. 372, 380 (2007). There 

must be “sufficient evidence favoring the nonmoving party for a jury to return a verdict for that 

party. If the evidence is merely colorable, or is not significantly probative, summary judgment 

may be granted.” Anderson, A ll  U.S. at 249-50 (citations omitted). If there is “sufficient 

evidence favoring the nonmoving party for a jury to return a verdict for that party,” the motion 

for summary judgment must be denied. Id. at 249.

B. P r e l im in a r y  I n j u n c t io n

Plaintiffs also request a preliminary injunction. A plaintiff requesting the extraordinary 

remedy o f a preliminary injunction must establish a likelihood o f success on the merits, that the 

plaintiff is likely to suffer irreparable harm in the absence o f preliminary relief, that the balance 

of equities tips in the plaintiff’s favor, and that an injunction is in the public interest. Winter v. 

Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008).

III. ANALYSIS

The Opponents contend that that Virginia’s Marriage Laws violate Plaintiffs’ due process 

and equal protection rights under the United States Constitution as a matter o f law. They raise 

facial constitutional challenges to the provision of Virginia’s Constitution, and to several 

Virginia statutes, that prohibit same-sex marriage.

11
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Alternatively, Plaintiffs argue that if the Court declines to grant summary judgment, it 

should issue a preliminary injunction compelling Defendants to cease enforcement o f Virginia’s 

Marriage Laws as against these Plaintiffs pending a final judgment.

The Proponents oppose these motions, and defend the constitutionality o f Virginia’s 

Marriage Laws. They maintain that the Commonwealth has the right to define marriage 

according to the judgment o f its citizens.

A . P r e l im in a r y  C h a l l e n g e s

Before turning to the more substantive arguments, the Court first addresses two 

preliminary challenges advanced by Defendant Schaefer and Intervenor-Defendant McQuigg. 

The first challenge asks whether Plaintiffs have standing to maintain this action. The second 

challenge pertains to whether sufficient doctrinal developments regarding the questions 

presented have evolved to overcome the possibly precedential impact o f the Supreme Court’s 

1972 summary dismissal o f a constitutional challenge to a state’s same-sex marriage laws.

1. Plaintiffs have standing

Defendant Schaefer argues that Plaintiffs Bostic and London lack standing to bring this 

suit against him because they failed to submit an application to obtain a marriage license. 

Therefore, Defendant Schaefer contends, Plaintiffs Bostic and London suffered no injury for the 

purposes o f standing as provided by Article III of the United States Constitution. Br. Supp. Def. 

Schaefer’s Mot. Summ. J. 6, ECF No. 41.

Defendant Schaefer also argues that Ms. Schall and Ms. Townley “have not alleged any 

injury created by[,] or tangentially related to[,] any act or omission by him.” Id. at 7. Defendant 

Schaefer argues that the relief requested would not correct the harms alleged by Plaintiffs Schall 

and Townley. Id. Defendant Schaeffer contends that Ms. Schall and Ms. Townley have sought

12
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no recognition o f their California marriage through him, and have not attempted to obtain a 

marriage license from him in Norfolk. Id. Defendant Schaefer contends that even if he were 

ordered to issue marriage licenses to same-sex couples, Ms. Schall and Ms. Townley would be 

unaffected because they are already married under the laws o f California. Id.

A plaintiff must meet three elements to establish standing. First, a plaintiff must have 

suffered an “injury in fact” which is “concrete and particularized.” Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 560 (1992). Second, a plaintiff must establish “a causal connection 

between the injury and the conduct complained of.” Id. “Third, it must be ‘likely,’ as opposed 

to merely ‘speculative,’ that the injury will be ‘redressed by a favorable decision.’” Id. (quoting 

Simon v. E. Ky. Welfare Rights Org., 426 U.S. 26, 38 (1976)).

There is no dispute that Plaintiffs are loving couples in long-term committed relationships 

who seek to marry in, or have their marriage recognized by, the Commonwealth o f Virginia. 

Bostic Decl. paras. 3-5, ECF No. 26-1; London Decl. paras. 4-6, ECF No. 26-2; Schall Decl. 

paras. 5-7, 31, ECF No. 26-3; Townley Decl. paras. 6-19, ECF No. 26-4. They claim to suffer 

real and particularized injuries as a direct result of Defendants’ enforcement o f Virginia’s 

Marriage Laws, including far-reaching legal and social consequences, and the pain of 

humiliation, stigma, and emotional distress that accumulates daily.

Plaintiffs Bostic and London plainly did submit an application for a marriage license. 

They tried to obtain a marriage license, and these efforts were unsuccessful. Br. Supp. Def. 

Schaefer’s Mot. Summ. J. 2, ECF No. 41; Bostic Decl. paras. 6-10, ECF No. 26-1; London Decl. 

paras. 7-10, ECF No. 26-2. This establishes an Article III injury. See Parker v. District of 

Columbia, 478 F.3d 370, 376 (D.C. Cir. 2007) (holding that courts have “consistently treated a 

license or permit denial pursuant to a state or federal administrative scheme as an Article III

13
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injury”). This Court accepts oral argument from counsel for Defendant Schaefer as a concession 

on this point. Tr. 32:16-20, Feb. 4, 2014, ECF No. 132 (“[Ujnder Virginia’s existing law s,. . .  

George Schaefer’s office could not issue that marriage license . . . .  I do believe he probably is a 

proper party for that reason.”).

The standing challenges against Plaintiffs Schall and Townley also must fail. In Virginia, 

currently all marriages between opposite-sex couples that have been solemnized outside o f the 

Commonwealth are recognized as valid in the Commonwealth as long as the parties met the legal 

requirements for marriage in the foreign jurisdiction. Even the status of “common law 

marriage,” while prohibited in Virginia, is nevertheless accepted by the Commonwealth if  the 

marriage was valid in the state in which it occurred.6

Plaintiffs Schall and Townley allege stigma and humiliation as a result of the 

enforcement o f Virginia Code § 20-45.3. See Am. Compl. para. 34, ECF No. 18. Stigmatic 

injury is sometimes sufficient to support standing. See Allen v. Wright, 468 U.S. 737, 755 (1984) 

(finding that “stigmatizing injury often caused by racial discrimination” is a type of 

“noneconomic injury” that is “sufficient in some circumstances to support standing”). A plaintiff 

must first identify a “concrete interest with respect to which [he or she is] personally subject to 

discriminatory treatment,” and “[t]hat interest must independently satisfy the causation 

requirement of [the] standing doctrine.” Id. at 757 n.22; see also Lebron v. Rumsfeld, 670 F.3d 

540, 562 (4th Cir. 2012) (explaining that Article III standing based on ongoing stigma requires 

that a plaintiff establish the suffering o f harm).

Plaintiffs Schall and Townley satisfy the first requirement predicating standing on 

stigmatic injuries. Virginia Code § 20-45.3 prohibits the recognition o f their valid California

6 M a rr ia g e  Requirements, Virginia Department o f  Health, http://www.vdh.state.va.us/vital_records/marry.htm (last 
visited Feb. 13, 2014); see a lso M a rr ia g e  in V irg in ia, Virginia State Bar: An Agency of the Supreme Court o f  
Virginia, http://www.vsb.org/site/publications/marTiage-in-virginia (last visited Feb. 13,2014).
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marriage. Similarly married opposite-sex individuals do not suffer this deprivation. Plaintiffs 

Schall and Townley suffer humiliation and discriminatory treatment on the basis o f their sexual 

orientation. This stigmatic harm flows directly from current state law. See Bishop v. United 

States ex rel. Holder, 04-CV-848-TCK-TLW, 2014 WL 116013, at *9 (N.D. Okla. Jan. 14, 

2014).

The claims o f Plaintiffs Schall and Townley also satisfy the causation element required 

for standing. A plaintiff must establish a sufficient connection between the state official sued 

and the alleged injury. See Waste Mgmt. Holdings, Inc. v. Gilmore, 252 F.3d 316, 331 (4th Cir. 

2001); see also Bishop v. Oklahoma, 333 F. App’x 361, 365 (10th Cir. 2009) (holding that the 

duties o f the Oklahoma Governor or the Oklahoma Attorney General were insufficiently 

connected to the challenged Oklahoma laws). Defendant Schaefer is a proper defendant here 

because he is a city official responsible for issuing and denying marriage licenses and recording 

marriages. Va. Code §§ 20-14, 20-33, 32.1-267(B) (2014). Defendant Rainey is a proper 

defendant because she is a city official responsible for providing forms for marriage certificates. 

An injunction prohibiting Defendants from enforcing Virginia’s Marriage Laws will allow 

Plaintiffs Bostic and London to obtain a marriage license in the Commonwealth, and will allow 

the valid marriage between Plaintiffs Schall and Townley to be recognized in the 

Commonwealth o f Virginia.

Intervenor-Defendant McQuigg, after adopting Defendant Rainey’s former arguments, 

asserts that Plaintiffs lack standing because gay and lesbian individuals would be prohibited from 

marrying even in wake o f a judicial invalidation of Article I, Section 15-A o f the Virginia 

Constitution and Virginia Code Sections 20-45.2 and 20-45.3. Plaintiffs seek relief not only 

from these provisions, however, but also from “any other Virginia law that bars same-sex
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marriage or prohibits the State’s recognition o f otherwise-lawful same-sex marriages from other 

jurisdictions.” Am. Compl., Prayer for Relief, paras. 1-2, ECF No. 18. If this Court issues the 

injunction sought by Plaintiffs, their injuries will be redressed. They will be allowed to marry, or 

have their marriage recognized, in Virginia. Challenges to Plaintiffs’ standing are overruled.

2. Doctrinal developments

The next preliminary challenge pertains to determining the appropriate impact of a 

specific summary disposition by the United States Supreme Court. Summary dispositions by 

that Court, as well as dismissals “for want of a substantial federal question,” must be construed 

as rejecting “the specific challenges presented in the statement o f jurisdiction,” and leaving 

“undisturbed the judgment appealed from.” Mandel v. Bradley, 432 U.S. 173, 176 (1977) (these 

dispositions “prevent lower courts from coming to opposite conclusions on the precise issues 

presented and necessarily decided by those actions”).

In 1972, the Supreme Court summarily dismissed an appeal from a decision o f the 

Supreme Court o f Minnesota, which had held that 1) although a Minnesota statute defining 

marriage did not prohibit same-sex marriages explicitly, neither did that statute provide any 

authority for such marriages, and 2) the statute did not violate the Fourteenth Amendment to the 

United States Constitution. Baker v. Nelson, 191 N.W.2d 185, 185, 187 (Minn. 1971), appeal 

dismissed 409 U.S. 810 (1972). The dismissal by the Supreme Court read, “The appeal is 

dismissed for want o f a substantial federal question.” Baker, 409 U.S. at 810. Defendants here 

contend that because the Supreme Court found a substantial federal question lacking in Baker, 

this Court is precluded from exercising jurisdiction.

There is no dispute that such summary dispositions are considered precedential and 

binding on lower courts. There is also no dispute asserted that questions presented in Baker are
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similar to the questions presented here. Both cases involve challenges to the constitutionality o f 

a state statute which prohibits same-sex marriage. Both challenges assert principles o f due 

process and equal protection. The ruling o f the Supreme Court o f Minnesota rejected arguments 

largely similar to those presented by Plaintiffs. See Baker, 191 N.W.2d at 187 (“The equal 

protection clause o f the Fourteenth Amendment, like the due process clause, is not offended by 

the state’s classification o f persons authorized to marry.”). However, summary dispositions may 

lose their precedential value. They are no longer binding “when doctrinal developments indicate 

otherwise.” Hicks v. Miranda, 422 U.S. 332, 344 (1975) (quoting Port Auth. Bondholder's 

Protective Comm. v. Port ofN. Y. Auth., 387 F.2d 259, 263 n.3 (2d Cir. 1967)) (internal quotation 

marks omitted).

This Court concludes that doctrinal developments since 1971 compel the conclusion that 

Baker is no longer binding. The Second Circuit recognized this explicitly, holding that “ [e]ven if 

Baker might have had resonance . . .  in 1971, it does not today.” Windsor v. United States, 699 

F.3d 169, 178 (2d Cir. 2012), affd, 133 S. Ct. 2675 (2013) (holding that Baker did not foreclose 

jurisdiction over review o f the federal Defense of Marriage Act (“DOMA”)). In so holding, the 

Second Circuit relied upon doctrinal developments from Supreme Court decisions, including 

cases creating the term “intermediate scrutiny” in Craig v. Boren, 429 U.S. 190, 218 (1976) 

(Rehnquist, J., dissenting); discussing classifications based on sex and illegitimacy in Lalli v. 

Lalli, 439 U.S. 259, 264-65 (1978); and finding no rational basis for “a classification o f 

[homosexuals] undertaken for its own sake” in Romer v. Evans, 517 U.S. 620, 635 (1996). 

Windsor, 699 F.3d at 178-79.

More recently, the District Court for the District o f Utah concluded that after considering 

the significant doctrinal developments in equal protection and due process jurisprudence, the
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Supreme Court’s summary dismissal in Baker “has little if  any precedential effect today.” 

Kitchen v. Herbert, No. 2M3-CV-217, 2013 WL 6697874, at *8 (D. Utah Dec. 20, 2013); see 

also McGee v. Cole, Civil Action No. 3:13-24068, 2014 WL 321122, at *9-10 (S.D.W. Va. Jan. 

29, 2014) (holding that the reasoning in these cases is persuasive and rejecting Baker as no 

longer binding).

This Court concludes that doctrinal developments in the question o f who among our 

citizens are permitted to exercise the right to marry have foreclosed the previously precedential 

nature of the summary dismissal in Baker? The Baker summary dismissal is no longer binding.

B. P l a i n t i f f s ’ C o n s t i t u t i o n a l  C h a l l e n g e s  t o  V ir g i n ia ’s  M a r r i a g e  L a w s

Having resolved the preliminary challenges advanced against Plaintiffs’ claims, the Court 

now turns to the more substantive questions presented by the parties. This Court must determine 

whether Virginia’s Marriage Laws violate Plaintiffs’ rights guaranteed to them under the 

Fourteenth Amendment o f the United States Constitution. This Amendment provides: “No State 

shall make or enforce any law which shall abridge the privileges and immunities o f citizens of 

the United States; nor shall any State deprive any person o f life, liberty or property, without due 

process o f law; nor deny to any person within its jurisdiction the equal protection o f the laws.” 

U.S. Const, amend. XIV, § 1.

Plaintiffs’ due process claims are addressed first. Next, the examination turns to whether 

Virginia’s Marriage Laws violate Plaintiffs’ rights under the Equal Protection Clause o f the 

Fourteenth Amendment. Finally, the Court resolves whether Plaintiffs’ claims brought under 42

7 Some federal courts have ruled that Baker remains binding. See Massachusetts  v. H H S , 682 F.3d I, 8 (1st Cir. 
2012); Sevcik v. Sandoval, 911 F. Supp. 2d 996, 1002-03 (D. Nev. 2012); W ilson  v. Ake, 354 F. Supp. 2d 1298, 
1304-05 (M.D. Fla. 2005). This Court respectfully disagrees and cites with approval the thorough reasoning on the 
issue in Windsor, K itchen , and Bishop.
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U.S.C. § 1983 have merit, and whether the Court should stay this ruling pending further 

guidance from the Supreme Court.

1. Plaintiffs’ rights under the Due Process Clause

The Due Process Clause of the Fourteenth Amendment applies to “matters of substantive 

law as well as to matters of procedure. Thus all fundamental rights comprised within the term 

liberty are protected by the Federal constitution from invasion by the States.” Planned 

Parenthood ofSe. Pa. v. Casey, 505 U.S. 833, 846-47 (1992) (quoting Whitney v. California, 

274 U.S. 357, 373 (1927) (Brandeis, J., concurring)) (internal quotation marks omitted). 

Accordingly, the initial question is whether Plaintiffs are seeking protection for a fundamental 

right. The second question is whether Virginia’s Marriage Laws properly or improperly 

compromise Plaintiffs’ rights.

a. Marriage is a fundamental right 

There can be no serious doubt that in America the right to marry is a rigorously protected 

fundamental right. The Supreme Court has recognized repeatedly that marriage is a fundamental 

right protected by both the Due Process and Equal Protection Clauses of the Fourteenth 

Amendment. M.L.B. v. S.L.J., 519 U.S. 102, 116 (1996) (quoting Boddie v. Connecticut, 401 

U.S. 371, 376 (1971)) (finding that choices about marriage “are among associational rights this 

Court has ranked as ‘of basic importance in our society[.]’”); Casey, 505 U.S. at 848 (finding 

marriage “to be an aspect of liberty protected against state interference by the substantive 

component of the Due Process Clause”); Turner v. Safley, 482 U.S. 78, 97 (1987) (finding that a 

regulation that prohibited inmates from marrying without the permission of the warden 

impermissibly burdened their right to marry); Zablocki v. Redhail, 434 U.S. 374, 383-84 (1978) 

(defining marriage as a right of liberty); Carey v. Population Servs. Int’l, 431 U.S. 678, 684-85
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(1977) (finding that the right to privacy includes personal decisions relating to marriage); United 

States v. Kras, 409 U.S. 434, 446 (1973) (concluding that the Court “has come to regard 

[marriage] as fundamental”); Boddie, 401 U.S. at 376 (defining marriage as a “basic importance 

in our society”); Loving, 388 U.S. at 12 (finding prohibition on interracial marriage 

unconstitutional); Griswold v. Connecticut, 381 U.S. 479, 486 (1965) (defining marriage as a 

right of privacy and a “coming together for better or for worse, hopefully enduring, and intimate 

to the degree of being sacred”); Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535, 541 

(1942) (finding marriage to be a “basic civil right[] of man”); Meyer v. Nebraska, 262 U.S. 390, 

399 (1923) (finding that marriage is a liberty protected by the Fourteenth Amendment); Andrews 

v. Andrews, 188 U.S. 14, 30 (1903) (quoting Maynard v. Hill, 125 U.S. 190, 205 (1888)) 

(internal quotation marks omitted) (finding marriage to be “most important relation in life”), 

abrogated on other grounds, Sherrer v. Sherrer, 334 U.S. 343, 352 (1948); Maynard, 125 U.S. at 

205 (same).

Marriage rights are ‘“of basic importance in our society,’ rights sheltered by the 

Fourteenth Amendment against the State’s unwarranted usurpation, disregard, or disrespect.” 

M.L.B., 519 U.S. at 116 (quoting Boddie, 401 U.S. at 376) (citations omitted).

The right to marry is inseparable from our rights to privacy and intimate association. In 

rejecting a Connecticut law prohibiting the use of contraceptives, the Court wrote of marriage’s 

noble purposes:

We deal with a right of privacy older than the Bill of Rights -  older than our 
political parties, older than our school system. Marriage is a coming together for 
better or for worse, hopefully enduring, and intimate to the degree of being 
sacred. It is an association that promotes a way of life, not causes; a harmony in 
living, not political faiths; a bilateral loyalty, not commercial or social projects.
Yet it is an association for as noble a purpose as any involved in our prior 
decisions.
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Griswold, 381 U.S. at 486.

The parties before this Court appreciate the sacred principles embodied in our 

fundamental right to marry. Each party cherishes the commitment demonstrated in the 

celebration of marriage; each party embraces the Supreme Court’s characterization of marriage 

as “the most important relation in life” and “the foundation of the family and society, without 

which there would be neither civilization nor progress.” Maynard, 125 U.S. at 205, 211. 

Regrettably, the Proponents and the Opponents of Virginia’s Marriage Laws part ways despite 

this shared reverence for marriage. They part over a dispute regarding who among Virginia’s 

citizenry may exercise the fundamental right to marry.

b. The Plaintiffs seek to exercise a fundamental right 

Just as there can be no question that marriage is a fundamental right, there is also no 

dispute that under Virginia’s Marriage Laws, Plaintiffs and Virginia citizens similar to Plaintiffs 

are deprived of that right to marry. The Proponents’ insistence that Plaintiffs have embarked 

upon a quest to create and exercise a new (and some suggest threatening) right must be 

considered, but, ultimately, put aside.

The reality that marriage rights in states across the country have begun to be extended to 

more individuals fails to transform such a fundamental right into some “new” creation.® 

Plaintiffs ask for nothing more than to exercise a right that is enjoyed by the vast majority of 

Virginia’s adult citizens. They seek “simply the same right that is currently enjoyed by 

heterosexual individuals: the right to make a public commitment to form an exclusive 

relationship and create a family with a partner with whom the person shares an intimate and

8 Nor should this doctrinal development be construed as any dilution o f  the sanctity o f  marriage. Similar fears were 
voiced and ultimately quieted after Virginia unsuccessfully defended its anti-miscegenation laws by referring to a 
need ‘“to preserve the racial integrity o f  its citizens,’ and to prevent ‘the corruption o f  blood,’ ‘a mongrel breed of 
citizens,’ and ‘the obliteration o f  racial pride’. . .  .” Loving, 388 U.S. at 7 (quoting Naim  v. Naim , 87 S.E.2d 749, 
756 (Va. 1955)).
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sustaining emotional bond.” Kitchen, 2013 WL 6697874 at *16. “This right is deeply rooted in 

the nation’s history and implicit in the concept of ordered liberty because it protects an 

individual’s ability to make deeply personal choices about love and family free from government 

interference.” Id.

Virginia’s Marriage Laws impose a condition on this exercise. These laws limit the 

fundamental right to marry to only those Virginia citizens willing to choose a member of the 

opposite gender for a spouse. These laws inteiject profound government interference into one of 

the most personal choices a person makes. Such interference compels careful judicial 

examination:

Our law affords constitutional protection to personal decisions relating to 
marriage, procreation, contraception, family relationships, child rearing, and 
education. Our cases recognize the right of the individual, married or single, to be 
free from unwarranted governmental intrusion into matters so fundamentally 
affecting a person as the decision whether to bear or beget a child. Our 
precedents have respected the private realm of family life which the state cannot 
enter. These matters, involving the most intimate and personal choices a person 
may make in a lifetime, choices central to personal dignity and autonomy, are 
central to the liberty protected by the Fourteenth Amendment. At the heart of 
liberty is the right to define one’s own concept of existence, of meaning, of the 
universe, and of the mystery of human life. Beliefs about these matters could not 
define the attributes of personhood were they formed under compulsion of the 
State.

Casey, 505 U.S. at 851 (1992) (second emphasis added) (quoting Eisenstadt v. Baird, 405 U.S. 

438, 453 (1972); Prince v. Massachusetts, 321 U.S. 158, 166 (1994)) (internal quotation marks 

and citations omitted); see also Roberts v. U.S. Jaycees, 468 U.S. 609, 620 (1984) (our federal 

Constitution “undoubtedly imposes constraints on the State’s power to control the selection of 

one’s spouse”).

Gay and lesbian individuals share the same capacity as heterosexual individuals to form, 

preserve and celebrate loving, intimate and lasting relationships. Such relationships are created
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through the exercise of sacred, personal choices—choices, like the choices made by every other 

citizen, that must be free from unwarranted government interference.

c. Virginia’s Marriage Laws are subject to strict scrutiny

In general, state regulations are presumed valid, and are upheld, when the regulations are 

rationally related to a legitimate state interest. Washington v. Glucksberg, 521 U.S. 702, 728 

(1997).

However, strict scrutiny is imposed as substantive due process protection to “those 

fundamental rights and liberties which are, objectively, deeply rooted in this Nation’s history and 

tradition, and implicit in the concept of ordered liberty, such that neither liberty nor justice would 

exist if they were sacrificed.” Id. at 720-21 (quoting Moore v. City of E. Cleveland, Ohio, 431 

U.S. 494, 503 (1977) (plurality opinion); Palko v. Connecticut, 302 U.S. 319, 325 (1937)) 

(internal quotation marks and citations omitted).

Under strict scrutiny, the regulations pass constitutional muster only if they are narrowly 

tailored to serve a compelling state interest. Id. at 721; see also Zablocki, 434 U.S. at 388 

(striking down a requirement that non-custodial parents paying child support seek court approval 

before marrying); Boddie, 401 U.S. at 380-81 (holding that a divorce could not be denied to an 

indigent person who was unable to afford the filing fees).

Because marriage is a fundamental right, therefore, Virginia’s Marriage Laws cannot be 

upheld unless they are justified by “compelling state interests” and are “narrowly drawn to 

express only those interests.” Carey, 431 U.S. at 686; accord Zablocki, 434 U.S. at 388 (“When 

a statutory classification significantly interferes with the exercise of a fundamental right, it 

cannot be upheld unless it is supported by sufficiently important state interests and is closely 

tailored to effectuate only those interests.”).
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The Court turns to the three primary justifications the Proponents proffer in support of 

Virginia’s Marriage Laws and their significant interference with Plaintiffs’ freedom to exercise 

their fundamental right to marry: (1) tradition; (2) federalism; and (3) “responsible procreation” 

and “optimal child rearing.”

d. Tradition

Virginia has traditionally limited marriages to opposite-sex relationships. The 

Proponents assert that preserving and perpetuating this tradition is a state interest that is 

sufficiently important to justify the impact of Virginia’s Marriage Laws on Plaintiffs and other 

citizens in Virginia who are lesbian and gay.9

Proponents suggest that these state interests in tradition arise from a legitimate desire to 

discourage individuals from abusing marriage rights by marrying for the sole purpose of 

qualifying for benefits for which they would otherwise not qualify. Tr. 45:14-19, ECF No. 132. 

The “[ajncient lineage of a legal concept does not give it immunity from attack for lacking a 

rational basis.” Heller v. Doe, 509 U.S. 312, 326 (1993). This proffer lacks any rational basis. 

Virginia’s purported interest in minimizing marriage fraud is in no way furthered by excluding 

one segment of the Commonwealth’s population from the right to marry based upon that 

segment’s sexual orientation.

9 At oral argument, counsel for Intervenor-Defendant McQuigg contended that “[m]arriage is not constitutional 
because it's ancient. It's ancient because it is rational and it [has] animated the laws in this country and in this 
Commonwealth since the very beginning.” Tr. 52:1-4, ECF No. 132. While no one disputes that some persons 
have enjoyed the right and privilege to many since ancient times, beliefs based on ancient roots that this exercise 
should properly remain limited to one portion o f our population, however dearly held, contribute little to the judicial 
endeavor o f  evaluating whether the purported state interests in such timelines are sufficiently important to 
rationalize the impact o f  the Maniage Laws under cunent scrutiny. Other profound infringements upon our 
citizens' rights have been explained as a consequence o f  heritage, and those explanations have been found wanting. 
Interracial marriage “was illegal in most States in the 19th century, but the Court was no doubt correct in finding it 
to be an aspect o f  liberty protected against state interference by the substantive component o f  the Due Process 
Clause in Lov ing  v. V irg in ia ." Casey, 505 U.S. at 847-48; see a lso Pe rry  v. Schwarzenegger, 704 F. Supp. 2d 921, 
992 (N.D. Cal. 2010) (recognizing that the Supreme Court rejected race restrictions despite their historical 
prevalence because the restrictions “stood in stark contrast to the concepts o f  liberty and choice inherent the right to 
marry”).
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Judicial evaluation of the importance of tradition as a state rationale for infringing upon 

Plaintiffs’ rights must draw a focus on the history of the laws that are under scrutiny. Virginia’s 

Affirmation of Marriage Act, known as House Bill 751, was drafted in response to fears that 

“homosexual marriage or same sex unions [are] . . . directed at weakening the institution of 

marriage,’’ and that “defining marriage or civil unions as permissible for same sex individuals as 

simply an alternate form of ‘marriage’ [would] radically transform the institution of marriage 

with serious and harmftil consequences to the social order.” Affirmation of Marriage Act, H.B. 

751 (2004) (enacted).

Concerns that schools might be compelled “to teach that ‘civil unions’ or ‘homosexual 

marriage’” should be “equivalent to traditional marriage” and that “churches whose teachings 

[do] not accept homosexual behavior as moral will lose their tax exempt status,” fueled the 

proposed legislation. Id. The promotion of “tradition” was evident in the Bill’s language 

regarding the “profound moral and legal difference between private behavior conducted outside 

the sanction . . .  of the law . . .  and granting such behavior a legal institutional status in society.” 

Id. This “radical change” would trigger “unforeseen legal and social consequences,” and the 

provision of “same sex unions would obscure certain basic moral values and further devalue the 

institution of marriage and the status of children.” Id.

The inescapable conclusion regarding the Commonwealth’s interest in tradition is that an 

adherence to a historical definition of traditional marriage is desired to avoid “radical changes” 

that would result in the diminishing one common, long-held view of what marriage means. The 

Supreme Court has rejected the assertion that a prevailing moral conviction can, alone, justify 

upholding a constitutionally infirm law: “‘the fact that the governing majority in a State has 

traditionally viewed a particular practice as immoral is not a sufficient reason for upholding a
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law prohibiting the practice; neither history nor tradition could save a law prohibiting 

miscegenation from constitutional attack.’” Lawrence v. Texas, 539 U.S. 558, 577-78 (2003) 

(alteration provided) (quoting Bowers v. Hardwick, 478 U.S. 186, 216 (1986) (Stevens, J., 

dissenting)) (holding that a Texas statute making it a crime for two persons of the same sex to 

engage in certain intimate sexual conduct was unconstitutional, as applied to adults engaging in 

consensual acts in the privacy of a home); see also Kitchen, 2013 WL 6697874, at *27 

(“[T]radition alone cannot form a rational basis for a law.”). Our courts are duty-bound to define 

and protect “the liberty of all, not to mandate our own moral code.” Lawrence, 539 U.S. at 571 

(quoting Casey, 505 U.S. at 850).

Nearly identical concerns about the significance of tradition were presented to, and 

resolved by, the Supreme Court in its Loving decision. The Loving Court struck down Virginia’s 

ban on interracial marriage despite the ban’s existence since “the colonial period.” 388 U.S. at 6. 

Notwithstanding the undeniable value found in cherishing the heritages of our families, and 

many aspects of the heritages of our country and communities, the protections created for us by 

the drafters of our Constitution were designed to evolve and adapt to the progress of our 

citizenry. The Supreme Court recognized this eloquently:

It is . . .  tempting . . .  to suppose that the Due Process Clause protects only those 
practices, defined at the most specific level, that were protected against 
government interference . .  . when the Fourteenth Amendment was ratified. But 
such a view would be inconsistent with our law.

Casey, 505 U.S. at 847 (citation omitted).

Tradition is revered in the Commonwealth, and often rightly so. However, tradition 

alone cannot justify denying same-sex couples the right to marry any more than it could justify 

Virginia’s ban on interracial marriage.
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e. The appropriate balance regarding federalism 

The Proponents also assert that Virginia maintains a significant interest in reserving the 

power to regulate essential state matters, and to shield the exercise of that power from intrusive, 

improper federal interference. The Supreme Court recently addressed the long-standing 

deference our federal government pays to state-Iaw policy decisions with respect to domestic 

relations:

State laws defining and regulating marriage, of course, must respect the 
constitutional rights of persons, see, e.g., Loving, 388 U.S. 1 (1967); but, subject 
to those guarantees, “regulation of domestic relations” is “an area that has long 
been regarded as a virtually exclusive province of the States.” Sosna v. Iowa, 419 
U.S. 393,404 (1975).

The recognition o f civil marriages is central to state domestic relations law 
applicable to its residents and citizens. See Williams v. North Carolina, 317 U.S.
287, 298 (1942) (“Each state as a sovereign has a rightful and legitimate concern 
in the marital status of persons domiciled within its borders”). The definition of 
marriage is the foundation of the State’s broader authority to regulate the subject 
of domestic relations with respect to the “[protection of offspring, property 
interests, and the enforcement of marital responsibilities.” Ibid. “[Tjhe states, at 
the time of the adoption of the Constitution, possessed full power over the subject 
of marriage and divorce . . . [and] the Constitution delegated no authority to the 
Government of the United States on the subject of marriage and divorce.” 
Haddock v. Haddock, 201 U.S. 562, 575 (1906); see also In re Burrus, 136 U.S.
86, 593-94 (1890) (“The whole subject of the domestic relations of husband and 
wife, parent and child, belongs to the laws of the States and not to the laws of the 
United States”).

Windsor, 133 S. Ct. at 2691 (alterations and omission in original).10

This Court remains mindful that the federal intervention is best exercised rarely, and that 

the powers regarding domestic relations properly rest with the good offices of state and local 

government. This deference is appropriate, and even essential. However, federal courts have 

intervened, properly, when state regulations have infringed upon the right to marry. The

10 In W indsor the Supreme Court struck down Section 3 o f  DOMA because it violated the due process and equal 
protection principles o f  the Fifth Amendment by denying federal recognition o f  a marriage lawfully entered into in 
another jurisdiction. 133 S. Ct. at 2693. The Court ruled that DOMA improperly instructed "all federal officials, 
and indeed all persons with whom same-sex couples interact, including their own children, that their marriage is less 
worthy than the marriages o f  others.” Id. at 2696.
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Windsor Court prefaced its analysis about deference to the state laws defining and regulating

marriage by citing Loving1 s holding that recognized that “of course,” such laws “must respect the

constitutional rights of persons.” Id. In signaling that due process and equal protection

guarantees must trump objections to federal intervention, Windsor's “citation to Loving is a

disclaimer of enormous proportion.” Bishop, 2014 WL 116013, at *18.

Similarly, in Zablocki, the Court upheld the right o f prison inmates to marry, while

acknowledging domestic relations “as an area that has long been regarded as a virtually exclusive

province of the States.” 434 U.S. at 398-99 (Powell, J., concurring) (quoting Sosna, 419 U.S. at

404) (internal quotation marks omitted).

In Windsor, our Constitution was invoked to protect the individual rights of gay and

lesbian citizens, and the propriety of such protection led to upholding state law against

conflicting federal law. The propriety o f invoking such protection remains compelling when

faced with the task of evaluating the constitutionality of stale laws. This propriety is described

eloquently in a dissenting opinion authored by the Honorable Antonin Scalia:

As I have said, the real rationale of [the Windsor opinion] is that DOMA is 
motivated by “bare . . . desire to harm” couples in same-sex marriages. How 
easy it is, indeed how inevitable, to reach the same conclusion with regard to 
state laws denying same-sex couples marital status.

Windsor, 133 S. Ct. at 2709 (Scalia, J., dissenting) (alteration provided) (omission in original)

(quoting Windsor, 133 S. Ct. at 2691) (citations and some internal quotation marks omitted);

see also Kitchen, 2013 WL 6697874 at *7 (agreeing with this analysis).

The Proponents’ related contention that judicial intervention should be suspended in

deference to the possibility that the Virginia legislature and Virginia’s electorate might resolve

Plaintiffs’ claims also lacks merit. The proposal disregards the gravity of the ongoing significant

harm being inflicted upon Virginia’s gay and lesbian citizens. Moreover, the proposal ignores
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the needless accumulation of that pain upon these citizens, and the stigma, humiliation and

prejudice that would be visited upon these citizens’ children, as they continue to wait for this

possibility to become realized.11

When core civil rights are at stake the judiciary must act. As the Supreme Court said in

West Virginia State Board of Education v. Barnette:

The very purpose of a Bill of Rights was to withdraw certain subjects from the 
vicissitudes of political controversy, to place them beyond the reach of majorities 
and officials and to establish them as legal principles to be applied by the courts.
One’s right to life, liberty, and property, to free speech, a free press, freedom of 
worship and assembly, and other fundamental rights may not be submitted to 
vote; they depend on the outcome of no elections.

319 U.S. 624, 638 (1943). Accordingly, this Court must perform its constitutional duty in

deciding the issues currently presented before it. Notwithstanding the wisdom usually residing

within proper deference to state authorities regarding domestic relations, judicial vigilance is a

steady beacon searching for an ever-more perfect justice and truer freedoms for our country’s

citizens. Intervention under the circumstances presented here is warranted, and compelled.

f  The "for-the-children"rationale

The Proponents of Virginia’s Marriage Laws contend that “responsible procreation” and

“optimal child rearing” are legitimate interests that support the Commonwealth’s efforts to

prohibit some individuals from marrying. Counsel for Intervenor-Defendant asserted at oral

argument that marriage is about children. Tr. 49:20-22, ECF No. 132. He asserted that the

Commonwealth has a legitimate interest in “trying to tie those children as best it can or

encourage without being coercive those children to enter into a union with a loving mom and

11 In Virginia, this proposal would require majorities in both chambers o f  the General Assembly to vote, in two 
separate legislative years, before and after a general election o f  the members o f the House o f  Delegates, to repeal 
Virginia’s constitutional amendment banning same-sex marriage, as well as a subsequent majority vote by the 
electorate at a general election. Va. Const, art. XII, § 1.
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dad, specifically the mom and dad [who] are responsible for bringing them into this world.” Id. 

at 59:20-24. This counsel also argued that the Commonwealth has a legitimate interest in 

celebrating the “diversity of the sexes,” but failed to establish how prohibiting some Virginia 

citizens from marrying is related rationally to such a celebration. Id. at 52:9-10.

In sum, Proponents contend that Virginia should be permitted to “rationally conclude 

that, all things being equal, it is better for the natural parents to also be the legal parents.” Br. 

Supp. Def. Rainey’s Mot. Summ. J. 23, ECF No. 39.

The Amici Professors refer to evidence that purports to demonstrate that children benefit 

from the unique parenting contributions of opposite-sex parents. The Amici Professors reject 

recent studies that found that children raised by gay and lesbian parents are no different from 

children raised by “intact biological parents,” asserting that the studies are empirically 

undermined by methodological limitations.

This rationale fails under the applicable strict scrutiny test as well as a rational-basis 

review. Of course the welfare of our children is a legitimate state interest. However, limiting 

marriage to opposite-sex couples fails to further this interest. Instead, needlessly stigmatizing 

and humiliating children who are being raised by the loving couples targeted by Virginia’s 

Marriage Laws betrays that interest. E. S.-T., like the thousands o f children being raised by 

same-sex couples, is needlessly deprived of the protection, the stability, the recognition and the 

legitimacy that marriage conveys.

“Like opposite-sex couples, same-sex couples have happy, satisfying relationships and 

form deep emotional bonds and strong commitments to their partners.” Perry v. 

Schwarzenegger, 704 F. Supp. 2d 921, 967 (N.D. Cal. 2010). Gay and lesbian couples are as 

capable as other couples of raising well-adjusted children. See id. at 980 (“Children raised by
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gay or lesbian parents are as likely as children raised by heterosexual parents to be healthy,

successful and well-adjusted”). In the field of developmental psychology, “the research

supporting this conclusion is accepted beyond serious debate.” Id}1

Additionally, the purported “for-the-children” rationale fails to justify Virginia’s ban on

same-sex marriage because recognizing a gay individual’s fundamental right to marry can in no

way influence whether other individuals will many, or how other individuals will raise families.

“Marriage is incentivized for naturally procreative couples to precisely the same extent

regardless of whether same-sex couples (or other non-procreative couples) are included.”

Bishop, 2014 WL 116013, at *29. As was recognized in Kitchen:

[I]t defies reason to conclude that allowing same-sex couples to marry will 
diminish the example that married opposite-sex couples set for their unmarried 
counterparts. Both opposite-sex and same-sex couples model the formation of 
committed, exclusive relationships, and both establish families based on mutual 
love and support.

2013 WL 6697874, at *25.

Counsel for Intervenor-Defendant McQuigg proclaimed at oral argument that

“[PJlaintiffs are asking this court to . . . strike down the marriage laws that have existed now

for 400 years . . .  and make a policy in this state that mothers and fathers [do not] matter.” Tr.

at 53:5-8, ECF No. 132. This is a profound distortion o f what Plaintiffs seek. Plaintiffs honor,

and yearn for, the sacred values and dignity that other individuals celebrate when they enter

into marital vows in Virginia, and they ask to no longer be deprived of the opportunity to share

these fundamental rights.

12 See, e.g., Brief for A m ic i The Am. Psychological Ass’n, et al. at 18-26, W indsor v. U n ited  Stales, 133 S. Ct. 2675 
(2013) (No. 12-307); Brief for A m ic i The Am. Psychological Ass’n, et al. at 22-30, Ho llingsw orth  v. Perry, 133 S. 
Ct. 2652 (2013) (No. 12-144); Brief for Am iens The Am. Sociological Ass’n at 6-14, W indsor v. Un ited  States, 133 
S. Ct. 2675 (2013) (No. 12-307); Brief for Am icus  The Am. Sociological Ass’n at 6 -14, H o llingsw orth  v. Perry, 
133 S. Ct. 2652 (2013) (No. 12-144). This Court notes that the A m ic i Professors in this case did not refute this 
research, but represented only that more research would be beneficial.
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The “for-the-children” rationale also fails because it would threaten the legitimacy of 

marriages involving post-menopausal women, infertile individuals, and individuals who choose 

to refrain from procreating. See Bishop, 2014 WL 116013, at *30.

The “for-the-children” rationale rests upon an unconstitutional, hurtful and unfounded 

presumption that same-sex couples cannot be good parents. Forty years ago a similarly 

unfortunate presumption was proffered to defend a law in Illinois that removed children from the 

custody of unwed fathers upon the death of the mother. Stanley v. Illinois, 405 U.S. 645, 653 

(1972). Proponents of the law asserted “that Stanley and all other unmarried fathers can 

reasonably be presumed to be unqualified to raise their children.” Id. (emphasis added). The 

Supreme Court said that such a startling presumption “cannot stand.” Id. at 657. The Stanley 

Court’s holding has been construed to mean “that the State could not conclusively presume that 

any particular unmarried father was unfit to raise his child; the Due Process Clause required a 

more individualized determination.” Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 645 

(1974) (discussing the holding in Stanley v. Illinois).

“[T]he demographic changes of the past century make it difficult to speak of an average 

American family.” Troxel v. Granville, 530 U.S. 57, 63 (2000). Attempting to legislate a state- 

sanctioned preference for one model of parenting that uses two adults over another model of 

parenting that uses two adults is constitutionally infirm. “The composition of families varies 

greatly from household to household,” id., and there exist successful, well-adjusted children from 

all backgrounds. “Certainly same-sex couples, like other parenting structures, can make quality 

and successful efforts in raising children. That is not in question.” Amid Profs.’ Br. Supp. 

Defs.’ Mots. Summ. J. 11, ECF No. 64-1.
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This Court endorses the portion of the oral argument from counsel for Intervenor- 

Defendant in which he acknowledged that “marriage exists to provide structure and stability for 

the benefit of the child, giving them every opportunity possible to know, to be loved by and 

raised by a mom and dad who are responsible for their existence.” Tr. 59:6-10, ECF No. 132. 

Same-sex couples can be just as responsible for a child’s existence as the countless couples 

across the nation who choose, or are compelled to rely upon, enhanced or alternative 

reproduction methods for procreation.13

Finally, the “for-the-children” rationale misconstrues the dignity and values inherent in 

the fundamental right to marry as primarily a vehicle for “responsibly” breeding “natural” 

offspring.14 Such misconstruction ignores that the profound non-procreative elements of marriage, 

including “expressions of emotional support and public commitment,” “spiritual significance,” 

and “expression of personal dedication.” Turner, 482 U.S. at 95-96. In recognizing that prison 

inmates have the right to wed notwithstanding that incarceration may prevent them from 

consummating the marriage, the Turner Court heralded the legal, economic, and social benefits 

of marriage, teaching that “marital status often is a precondition to the receipt of government 

benefits . . . ,  property rights . . . ,  and other, less tangible benefits.” Id. at 96.

In sum, the “for-the-children” rationale fails to justify denying an individual the benefits 

and dignity and value of celebrating marriage simply because of the gender of the person whom 

that individual loves. The state’s compelling interests in protecting and supporting our children 

are not furthered by a prohibition against same-sex marriage.

13 Even assuming as true, for argument’s sake, the notion that some same-sex couples might be worse parents than 
some opposite-sex couples, “[a] law which condemns, without hearing, a l!  the individuals o f a class to so harsh a 
measure as the present because some or even many merit condemnation, is lacking in the first principles o f  due 
process.” Skinner, 316 U.S. at 545 (emphasis added).
14 Intervenor-Defendant asserted at oral argument that “but for children there would be no need o f  any institution 
concerned with sex.” Tr. at 50:8-9, ECF No. 132. But the Supreme Court has already held that “it would demean a 
married couple were it to be said marriage is simply about the right to have sexual intercourse.” Lawrence, 539 U.S. 
at 567.
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2. Plaintiffs’ Rights under the Equal Protection Clause

The Equal Protection Clause of the Fourteenth Amendment provides that no state shall 

“deny to any person within its jurisdiction the equal protection o f  its laws.” U.S. Const, amend. 

XIV, § 1. Just as the analysis regarding the claims involving substantive due process began, the 

evaluation o f whether certain legislation violates the Equal Protection Clause commences with 

determining whether the challenged law interferes significantly with a fundamental right. If so, 

the legislation “cannot be upheld unless it is supported by sufficiently important state interests 

and is closely tailored to effectuate only those interests.” Zablocki, 434 U.S. at 388. For the 

reasons provided above, this Court concludes that Virginia’s Marriage Laws significantly 

interfere with a fundamental right, and are inadequately tailored to effectuate only those 

interests. Therefore, the laws are unconstitutional under the Equal Protection Clause as well.

However, even without a finding that a fundamental right is implicated, the Marriage 

Laws fail under this Clause. The Equal Protection Clause “commands that no State shall ‘deny 

to any person within its jurisdiction the equal protection o f the laws,’ which is essentially a 

direction that all persons similarly situated should be treated alike.” City o f  Cleburne, Tex. v. 

Cleburne L iv ing Ctr., 473 U.S. 432, 439 (1985) (quoting P lyler v. Doe, 457 U.S. 202, 216 

(1982)). The Clause places no limitation on a state’s power to treat dissimilar people differently. 

Sylvia Dev. Corp. v. Calvert Cnty., Md., 48 F.3d 810, 818 (4th Cir. 1995) (“[It] does not mean 

that persons in different circumstances cannot be treated differently under the law.”).

These constitutional protections are invoked instead when a state statute treats persons 

who are standing in the same relation to the statute in a different manner, either on its face or in 

practice. Individuals need only be similarly situated for the purposes o f the challenged law. Id.
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(“It requires that the states apply each law, within its scope, equally to persons similarly situated, 

and that any differences o f application must be justified by the law’s purpose.”).

The parties do not dispute that same-sex couples may be similarly situated to opposite- 

sex couples with respect to their love and commitment to one another. However, the Proponents 

contend that the Commonwealth’s primary purpose for recognizing and regulating marriage is 

responsible procreation and child-rearing. By construing the definition o f these activities to refer 

to the capacity o f a married couple to naturally produce children, the Proponents assert that 

same-sex couples must be viewed as fundamentally different from heterosexual couples.

This recent embrace o f “natural” procreation as the primary inspiration and purpose for 

Virginia’s Marriage Laws is inconsistent with prior rationalizations for the laws. This purpose 

was effectively disavowed by the legislation itself, which declared that marriage should be 

limited to opposite-sex couples “whether or not they are reproductive in effect or motivation.” 

Affirmation o f Marriage Act, HB 751 (2004) (enacted).

A more just evaluation of the scope of Virginia’s Marriage Laws at issue establishes that 

these laws impact Virginia’s adult citizens who are in loving and committed relationships and 

want to be married under the laws o f Virginia. The laws at issue target a subset (gay and lesbian 

individuals) who are similarly situated to Virginia’s heterosexual individuals, and deprive that 

subset of the opportunity to marry. Even assuming (but not deciding) that the Marriage Laws do 

not significantly interfere with the fundamental rights o f the class created by the laws (gay and 

lesbian individuals), this Court must nevertheless determine how closely to scrutinize the 

challenged regulation.

Deference to Virginia’s judgment on this question is unwarranted, because there are 

reasonable grounds to suspect “prejudice against discrete and insular minorities . . .  which tends
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seriously to curtail the operation o f those political processes ordinarily to be relied upon to 

protect minorities[.]” United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938).

Although the parties disagree15 on the extent o f animus that has been directed toward gay 

and lesbian people, “for centuries there have been powerful voices to condemn homosexual 

conduct as immoral.” Lawrence, 539 U.S. at 571.

This moral condemnation continues to manifest in Virginia in state-sanctioned activities. 

The Virginia legislature has passed a law permitting adoption agencies to refuse adoptions based 

on the sexual orientation of the prospective parents. See Va. Code § 63.2-1709.3 (2014). 

Virginia’s former Attorney General directed colleges and universities in the Commonwealth to 

eliminate protections that had been in place regarding “‘sexual orientation,’ ‘gender identity,’ 

‘gender expression,’ or like classification” from the institutions’ non-discrimination policies. 

Lustig Decl. Ex. J, at 1, ECF No. 26-15. This record alone gives rise to suspicions o f  prejudice 

sufficient to decline to defer to the state on this matter.

It is well-settled that the Supreme Court has developed levels o f scrutiny for purposes o f 

deciding whether a state law discriminates impermissibly against members o f a class in violation 

o f the Equal Protection Clause, depending upon the kind o f class affected. The greatest level o f 

scrutiny is reserved for race or national origin classifications. C lark v. Jeter, 486 U.S. 456, 461 

(1988).

An “intermediate” level o f scrutiny has been employed by the Court as well, and is 

reserved for laws that employ quasi-suspect classifications such as gender, Craig, 429 U.S. at 

197, or illegitimacy, M ills  v. Habluetzel, 456 U.S. 91, 98-99 (1982). This intermediate level o f 

scrutiny upholds state laws only if  they are “substantially related to an important governmental 

objective.” Clark, 486 U.S. at 461.

15 See Tr. 62:10—11, ECF No. 132 (“[PJlaintiffs can prove and bring forth no history o f discrimination.”).
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The least rigorous kind o f scrutiny is reserved for legislative classifications that are not 

“suspect.” This kind o f legislation passes constitutional muster if  it bears a rational relationship 

to some legitimate end. Romer, 517 U.S. at 631.

Virginia’s Marriage Laws fail to display a rational relationship to a legitimate purpose, 

and so must be viewed as constitutionally infirm under even the least onerous level o f scrutiny. 

Accordingly, this Court need not address Plaintiffs’ compelling arguments that the Laws should 

be subjected to heightened scrutiny.16

The Proponents’ contentions that a rational relationship exists between Virginia’s 

Marriage Laws at issue and a legitimate purpose have been considered carefully. These 

contentions have been evaluated fully under the analysis o f Plaintiffs’ substantive due process 

claims.

The legitimate purposes proffered by the Proponents for the challenged laws—to promote 

conformity to the traditions and heritage o f a majority o f Virginia’s citizens, to perpetuate a 

generally-recognized deference to the state’s will pertaining to domestic relations laws, and, 

finally, to endorse “responsible procreation”— share no rational link with Virginia Marriage 

Laws being challenged. The goal and the result o f this legislation is to deprive Virginia’s gay 

and lesbian citizens o f the opportunity and right to choose to celebrate, in marriage, a loving, 

rewarding, monogamous relationship with a partner to whom they are committed for life. These 

results occur without furthering any legitimate state purpose.

16 Although this Court need not decide whether Virginia’s Marriage Laws warrant heightened scrutiny, it would be 
inclined to so find. See P e rry , 704 F. Supp. 2d at 997 (“[S]trict scrutiny is the appropriate standard o f  review to 
apply to legislative classifications based on sexual orientation. All classifications based on sexual orientation appear 
suspect, as the evidence shows that California would rarely, if  ever, have a reason to categorize individuals based on 
their sexual orientation.”), o ffd  sub nom. Pe rry  v. Brown, 671 F.3d 1052, 1080-82, 1095 (9th Cir. 2012), vacated 
f o r  want o f  standing sub nom. H o llingsw orth  v. Perry, 133 S. Ct. 2652, 2668 (2013); Sm ithK line Beecham Corp. v. 
Abbott Labs , Nos. 11-17357, 11-17373, 2014 WL 211807, at *9 (9th Cir. Jan. 21, 2014) (holding that IVindsor 
compels heightened scrutiny o f  a lawyer’s peremptory strike o f  jurors based on their sexual orientation).
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3. Plaintiffs are entitled to relief under Section 1983

To state a claim for relief in an action brought under Section 1983, Plaintiffs must 

establish that they were deprived o f a right secured by the Constitution or laws of the United 

States, and that the alleged deprivation was committed under color o f state law. Am. M frs. Mul. 

Ins. Co. v. Sullivan, 526 U.S. 40 ,49-50  (1999). The Proponents declined to challenge Plaintiffs’ 

Section 1983 claims. The validity o f these claims warrant brief review.

“The ultimate issue in determining whether a person is subject to suit under [Section] 

1983 is the same question posed in cases arising under the Fourteenth Amendment: is the alleged 

infringement o f federal rights ‘fairly attributable to the State?”’ Rendell-Baker v. Kohn, 457 

U.S. 830, 838 (1982) (quoting Lugar v. Edmondson O il Co., 457 U.S. 922 (1982)). Plaintiffs 

allege that Virginia’s Marriage Laws, and their enforcement by the state officials who are named 

defendants, violate their rights under the Equal Protection Clause o f the Fourteenth Amendment. 

Because Virginia’s Marriage Laws are herein struck as unconstitutional, and there is sufficient 

state action to permit relief under the Federal Due Process and Equal Protection Clauses, 

Plaintiffs’ Section 1983 claims are well-taken.

IV. CONCLUSION 

Each o f the parties before the Court recognizes that marriage is a sacred social institution. 

The commitment two individuals enter into to love, support each other, and to possibly choose to 

nurture children enriches our society. Although steeped in a rich, tradition- and faith-based 

legacy, Virginia’s Marriage Laws are an exercise o f governmental power. For those who choose 

to marry, and for their children, Virginia’s laws ensures that marriage provides profound legal, 

financial, and social benefits, and exacts serious legal, financial, and social obligations. The 

government’s involvement in defining marriage, and in attaching benefits that accompany the
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institution, must withstand constitutional scrutiny. Laws that fail that scrutiny must fall despite 

the depth and legitimacy o f the laws’ religious heritage.

The Court is compelled to conclude that Virginia’s Marriage Laws unconstitutionally 

deny Virginia’s gay and lesbian citizens the fundamental freedom to choose to marry. 

Government interests in perpetuating traditions, shielding state matters from federal interference, 

and favoring one model o f parenting over others must yield to this country’s cherished 

protections that ensure the exercise of the private choices o f  the individual citizen regarding love 

and family.

Ultimately, this is consistent with our nation’s traditions o f freedom. “[T]he history of 

our Constitution . . .  is the story o f the extension o f constitutional rights and protections to people 

once ignored or excluded.” United States v. Virginia, 518 U.S. 515, 557 (1996). Our nation’s 

uneven but dogged journey toward truer and more meaningful freedoms for our citizens has 

brought us continually to a deeper understanding o f the first three words in our Constitution: we 

the people. “We the People” have become a broader, more diverse family than once imagined.17

Justice has often been forged from fires o f indignities and prejudices suffered.18 Our 

triumphs that celebrate the freedom of choice are hallowed.19 We have arrived upon another 

moment in history when We the People becomes more inclusive, and our freedom more perfect.

17 See U.S. C onst, amend. XV (granting African American men the right to vote); U.S. CONST, amend XIX 
(granting women the right to vote).
' See Pow e ll v. State o f  A la ., 287 U.S. 45 (1932) (guaranteeing legal counsel in criminal proceedings in state and 
federal courts); Shelley  v. Kraem er, 334 U.S. 1 (1948) (prohibiting courts from enforcing “restrictive covenants” that 
prevent people o f a certain race from owning or occupying property); Brow n  v. B oa rd  o f  Ed. o f  Topeka, 347 U.S. 
483 (1954) (allowing desegregation o f  schools); G ideon v. W ainwright, 372 U.S. 335 (1963) (finding defendants in 
criminal cases have an absolute right to counsel); Heart o f  A tlan ta  Motet, Inc. v. Un ited  States, 379 U.S. 241 (1964) 
(finding that any business participating in interstate commerce would be required to follow all rules o f the federal 
civil rights legislation); Lov ing  v. V irg in ia , 388 U.S. 1 (1967) (finding prohibition on interracial marriage 
unconstitutional); Reed  v. Reed, 404 U.S. 71 (1971) (finding for the first time that a law that discriminates against 
women is unconstitutional); F ron tie ro  v. Richardson, 411 U.S. 677 (1973) (striking down a federal statute that 
automatically granted male members o f  the uniformed services housing and benefits for their wives, but required 
female members to demonstrate the “actual dependency” o f  their husbands to qualify for the same benefit); C ra ig  v. 
Boren, 429 U.S. 190 (1976) (adopting a “heightened scrutiny” standard o f  review to evaluate legal distinctions based
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Almost one hundred and fifty four years ago, as Abraham Lincoln approached the 

cataclysmic rending of our nation over a struggle for other freedoms, a rending that would take 

his life and the lives of hundreds o f thousands of others, he wrote these words: “7/ can not have 

fa ile d  to strike you that these men ask fo r  j u s t . . .  the same thing—fairness, and fairness only. 

This, so fa r  as in my power, they, and a ll others, shall have. ”20

The men and women, and the children too, whose voices join in noble harmony with 

Plaintiffs today, also ask for fairness, and fairness only. This, so far as it is in this Court’s power, 

they and all others shall have.

ORDER

The Court finds Va. Const. Art. I, § 15-A, Va. Code §§ 20-45.2, 20-45.3, and any other 

Virginia law that bars same-sex marriage or prohibits Virginia’s recognition of lawful same-sex 

marriages from other jurisdictions unconstitutional. These laws deny Plaintiffs their rights to due 

process and equal protection guaranteed under the Fourteenth Amendment o f the United States 

Constitution.

The Court GRANTS Plaintiffs’ Motion for Summary Judgment (ECF No. 25), 

GRANTS Plaintiffs Motion for Preliminary Injunction (ECF No. 27) and DENIES Defendant 

Schaefer’s and Intervenor-Defendant’s Motions for Summary Judgment (ECF Nos. 38 and 40). 

The Court ENJOINS the Commonwealth from enforcing Sections 20-45.2 and 20-45.3 of the

on gender); D othard  v. Raw lingson, 433 U.S. 321 (1977) (invalidating Alabama’s height and weight requirements 
for prison guards that have the effect o f  excluding the majority o f  female candidates); Regents o f  Univ. o f  C a l  v. 
Bakke, 438 U.S. 265 (1978) (finding affirmative action unfair if it resulted in reverse discrimination); U n ited  States 
v. V irg in ia, 518 U.S. 515 (1996) (ruling that the all-male Virginia Military Institute’s discriminatory admissions 
policy violated women’s equal protection rights).

See G risw o ld  v. Connecticut, 381 U.S. 479, 486 (1965) (implying a right to privacy in matters o f contraception 
between married people); Lov ing  v. V irg in ia , 388 U.S. 1 (1967) (protecting an individual’s choice to many the 
person he or she loves); Roe v. Wade, 410 U.S. 113 (1973) (finding an implied right to privacy protects a woman’s 
choice in matters o f abortion); C ruzan  by C ruzan v. Dir., M issou ri Dep  7 o f  Health, 497 U.S. 261 (1990) (finding that 
while the Constitution protects a person’s right to reject life-preserving medical treatment (their “right to die”), states 
can regulate that interest if  the regulation is reasonable).
20 Letter from Abraham Lincoln to the Hon. Leonard Swett (May 30, 1860), in  4 The C o lle cted  Works o f  Abraham  
L in co ln  57 (Roy P. Basler et al. eds. 1953).
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Virginia Code and Article I, § 15-A o f the Virginia Constitution to the extent these laws prohibit 

a person from marrying another person o f the same gender.

In accordance with the Supreme Court’s issuance of a stay in Herbert v. Kitchen, and 

consistent with the reasoning provided in Bishop, this Court stays execution of this injunction 

pending the final disposition o f any appeal to the Fourth Circuit Court of Appeals.

Counsel for Plaintiffs, Defendants, and Intervenor-Defendant are ordered to file proposed 

Judgments for the Court's consideration. These proposals shall be filed by March 14, 2014.

IT IS SO ORDERED.

Arcnda L. Wright Allen (j 
United States District Judge

Norfolk, Virginia
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