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HOUSE CS FOR CS FOR SENATE JOINT RESOLUTION NO. 10(STA)
INTHE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-EIGHTH LEGISLATURE - FIRST SESSION

BY THE HOUSE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsors): SENATORS GIESSEL, McGuire, Hoffman, Micciche, Stevens, Olson, Dyson, Stedman, Bishop,
Dunleavy, Gardner

REPRESENTATIVE Kreiss-Tomkins

ARESOLUTION
Relating to the presence and interests of the state and the nation in the Arctic;
appreciating the United States ongoing offer to include a representative of the state on
the Arctic Council; relating to icebreakers; and relating to United States Coast Guard
operations and facilities in the Arctic.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS this state alone qualifies the United States as an Arctic nation; and

WHEREAS, according to the United States Geological Survey, the Arctic may hold
up to 90,000,000,000 barrels of ail, the equivalent of 13 percent of the world's undiscovered
oil reserves, and 47.3 trillion cubic meters of natural gas, the equivalent of 30 percent of the
world's undiscovered natural gas reserves, and the development of these resources would have
a profoundl economic effect on the state and promote energy security for the nation; and

WHEREAS the amount of Arctic Ocean ice during the summer months has
ig::re_asingdly diminished, resulting in the opening of intemational shipping lanes through the

ctic; an
WHEREAS the Northwest Passage along North America and the Northem Sea Route

) -1- HCS CSSIR 10(STA)
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along Eurasia both pass through the Bering Strait and decrease shipping time and costs
between the Pacific and Atlantic Oceans compared to traveling conventional routes through
the Suez Canal or Panama Canal; and

WHEREAS growing interest in economic and strategic opportunities in the Arctic has
lec! the Russian Federation to announce its interests in the region and, in August 2007, to plant
a Russian flag on the Arctic Ocean seabed and resume strategic bomber flights over the Arctic
region for the first time since the end of the Cold Wr; and

WHEREAS Russia has submitted a claim to the United Nations Convention on the
Law of the Sea to an area of 460,000 square miles in the Arctic Ocean, an area the size of
Germany, France, and Italy combined: and

WHEREAS the United States Coast Guard cloes not have a base on or adjacent to the
Arctic Ocean, inhibiting the nation's ability to respond to situations that could threaten United
States sovereignty in the Arctic and reducing the nation's emergency and dlisaster
preparedness inthe area; and

WHEREAS Increasing interest in the Arctic as a result of emerging geopolitical and
economic factors has created a national priority for the United States to map the Arctic floor,
which Is essential to establish legitimate claims to areas beyond the 200 nautical mile
exclusive economic zone and best assert the nation's rights in the intemational community;
and

WHEREAS, as the use of international shipping lanes through the Arctic Ocean
becomes possible, the demand for icereaker vessels is increasing; and

WHEREAS Canada currently has six icebreaker vessels, with a plan to complete a
seventh, the 459-foot John G, Diefenbaker, in 2017; and

WHEREAS the Russian icebreaker fleet is the largest in the world, with 36 vessels,
Including 17 government-operated icefreakers and six nuclear-powered icebreakers with at
least 45,000 brake horsepower; and

WHEREAS a seventh nuclear-powered Russian  icebreaker is currently uncer
constrl;?gon, and three more nuclear-powered icereakers are planned for completion by
2017,

WHEREAS the most powerful icebreaker in the world, the Russian nuclear-powered
50 Years of Victory, commissioned in 2007, is 524 feet long, has 75,000 horsepower, and can

HCS CSSJR 10(STA) -2-
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break ice up to 9.2 feet thick; and

WHEREAS the United States has five icebreakers, only three of which are United
States Coast Guard vessels; and

WHEREAS only one of the United States Coast Guard icebreakers, the USCGC
Healy, which has 30,000 horsepower and wes designed primarily for research purposes, is
presently in service; and

WHEREAS, of the two other United States Coast Guard icebreakers, the USCGC
Polar Star and the USCGC Polar Sea, constructed in 1976 and 1977, the USCGC Polar Sea is
unlikely to retum to service and the USCGC Polar Star is not anticipated to retum to service
until late 2013 at the earliest; and

WHEREAS the Arctic Council is a high-level forum of Arctic states, is the only
circumpolar forum that inclues all of the Arctic states, and includes participation of Arctic
Indigenous peoples for the purpose of holding political discussions on Arctic isses shared in
common and fostering Arctic cooperation; and

WHEREAS the Arctic Council includes official state representatives from the
governments of Canada, Denmark, Finland, lceland, Noway, the Russian Federation,
Sweden, and the United States; and

WHEREAS the chairmanship of the Arctic Council rotates every two years, and,
following the chairmanship of Canada beginning in May 2013, the United States will assume
chairmanship of the Arctic Council in May 2015; and

WHEREAS the United States has a presence on the Arctic Council only because of
Alaska’s location in the Arctic; and

WHEREAS, in 2011, in the spirit of cooperation between the Arctic states, and
cognizant of the harsh condlitions that pose a challenge to search and rescue operations in the
Arctic and the vital importance of providing rapid assistance to persons in glistress in those
circumstances, the Arctic Council signed the council's first legally binding agreement in
Nuuk, Greenland, to coordinate search and rescuie operations in the Arctic Ocean; and

WHEREAS the official state delegation of Canada to the Arctic Council incluces
representatives from the governments ofthe territories of Yukon and Nunawuit; and

WHEREAS the official United States delegation to the Arctic Council does not
Include any officially appointed representative from Alaska; and

-3- HCS CSSJR 10(STA)
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WHEREAS the interests of the state are directly affected by Arctic policy;

BE IT RESOLVED that the Alaska State Legislature, recognizing the importance of
diplomatic opportunities and the particular effect of Arctic policy on the state's interests,
appreciates the United States' ongoing offer since the: inception of the Arctic Council to
Incluoe a designated representative from this state as a member of its official delegation to the
Auctic Council; and be it

FURTHER RESOLVED that the Alaska State Legislature urges the United States
Congress and the Presicent of the United States to provicle the United States Coast Guard with
sufficient funding to expand its Arctic operations, to retrofit the nation's existing icebreaker
fleet, to build needed vessels and facilities, inclucing icebreakers and a United States Coast
Guard hase for Arctic operations, to map the United States outer continental shelf for the
purpose of preserving and defending the nation's sovereign temitorial rights, and to maintain a
strong presence in the region; and be it

FURTHER RESOLVED that the Alaska State Legislature urges the United States to
continue to assert its political, strategic, environmental, and economic interests in the Arctic,
with particular emphasis on the well-being of the state, and to take a leadership role in guiding
International Arctic policy through diplomatic, military, and economic mears,

COPIES of this resolution shall be sent to the Honorable Barack Obama, President of
the United States; the Honorable Joseph R. Bicen, Jr., Vice-Presicent of the United States and
Presicent of the US. Senate; the Honorable John F. Kerry, United States Secretary of State;
General Martin E Dempsey, Chairman of the Joint Chiefs of Staff; the Honorable Janet A
Napolitano, United States Secretary of Homeland Security; the Honorable Robert Menendez,
Chair of the U.S. Senate Committee on Foreign Relations; the Honorable Michael T. MoCaul,
Chair of the U.S. House Committee on Homeland Security; the Honorable Thomas R Carper,
Chair of the US. Senate Committee on Homeland Security and Governmental Affairs; the
Honorable Barbara Mikulski, Chair of the U.S. Senate Committee on Appropriations; the
Honorable Dave Camp, Chair ofthe U.S. House Ways and Means Committee; the Honorable
Bob Corker, ranking memoer, US. Senate Committee on Foreign Relations; Admiral Robert
J. Papp, Jr, Commancant of the United States Coast Guard; and the Honorable Lisa
Murkowski and the Honorable Mark Begich, U.S. Senators, and the Honorable Don Young,
U.S. Representative, members of the Alaska delegation in Congress; and all other members of
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the United States Senate.
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A LA SKA STATE LEGISLATURE

Senate District N State Capitol, Room 427
Anchorage Hillside, Indian, Juneau AK 99801-1182
Bird, Girdwood, Hope 907-465-4843
Cooper Landing, Sterling, Fax: 907-465-3871
Nikiski, Moose Pass, Bear 800-892-4843

Creek, Seward

Senator Cathy Giessel

MEMORANDUM
DATE: March 19, 2013
TO: Representative Bob Lynn, Chair
House State Affairs al
FROM: Senator Cathy Giessel A
RE: Request to be heard: SJR 10 “Arctic: Policy, USCG, Arctic Council”

I respectfully request that SJR 10 “Avrctic: Policy, USCG, Arctic Council” be scheduled to be
heard in the House State Affairs Committee at your earliest convenience, pending referral.

SJR 10 urges sufficient funding ofthe U.S. Coast Guard for its Arctic operations, appreciates the
federal government’s ongoing collaboration with Alaska in the U.S.’s Arctic Council
participation, and recommends the U.S. assert its various Arctic interests through its available
means.

Attached please find the following documents:
e CS SJR 10 (SRES) 28-LS0542\N.A
e Sponsor Statement
» Fiscal Note
* Summary of changes from SJR 10 28-LS0542\U, CS SJR 10 (SRES) 28-LS0542\N
» Support Materials
0 Cohen, Szaszdi, Dolbow. “The New Cold War: Reviving the U.S. Presence in the
Arctic” Executive Summary. Heritage Foundation. October 30, 2008.
o Coffey. “Arctic Security: Five Principles That Should Guide U.S. Policy.”
Heritage Foundation. Issue Brief 3700. August 15, 2012
Major Icebreakers Chart - February 20, 2013
USCG Acquisition Directorate Polar Icebreaker
Ottawa Declaration (1996)
Miller. “Arctic Military Policy Discussed.” Juneau Empire. February 15, 2013
Responses to SRES committee question on icebreaker costs - March 4,2013

O O o o o

Contact: Joe Byrnes (465-8180)

Sen.Cathy.Giessel@akleg.gov
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Senator Cathy Giessel
Senate District N
Senate Joint Resolution 10 - Arctic: Policy, USCG, Arctic Council
Sponsor Statement

Updated March 15, 2013

The Arctic has emerged as a region where U.S. strategic, political, environmental, and
economic interests are at stake. International interest in the area's resource potential and the
navigation opportunities for decreasing shipping times over conventional shipping routes will
undoubtedly make the Arctic the focus of significant international concern in the 21¢ century.

The U.S. interests at stake are of particular concern to Alaskans. International Arctic policy
affects Alaskans uniquely compared to other Americans. Only by virtue of Alaska is the U.S. an
Arctic nation, but interest exhibited at the federal level in Arctic affairs has not been strong enough to
ensure all of Alaska's interests are met. Meanwhile, our competition is mobilizing. The Russians have
a fleet of 17 state owned icebreakers, six of which are nuclear powered. In 2007, they ceremonially
planted a Russian flag on the Arctic seabed and resumed strategic bomber flights over the Arctic.
Russia also submitted a claim to the U.N. Convention to the Law of the Sea, asserting rights to an
area the size of Germany, France, and Italy combined. The Canadians and Chinese are also increasing
investment in Arctic assets.

One international opportunity we appreciate is the United States’ engagement in the Arctic
Council. This unique high-level forum of the eight Arctic states (Canada, Denmark, Finland, Iceland,
Norway, the Russian Federation, Sweden, and the United States) and Arctic indigenous people, has
become an increasingly important diplomatic forum. In May 2015, the U.S. will once again assume
chairmanship of the Arctic Council and guide the Arctic affairs conversation. While the U.S.'s
participation in the Arctic Council is critical, additional action is warranted to protect Alaska's
interests.

The Northwest Passage, located along Alaska's northern coast and northern Canada, and the
Northern Sea Route over northern Eurasia pass through the Bering Strait which will experience
increasing sea traffic in the years to come. Should disaster strike, be it oil spills or mariners in distress,
Alaska and the U.S. should be ready and able to respond. SJR 10 urges Congress to appropriate
funding to build all necessary vessels and facilities for the expansion of the Coast Guard's Arctic
operations and to project a strong American presence in our northern waters.

SJR 10 promotes Alaska's international interests, which are fundamentally American interests
by urging Congress to take a leadership role in guiding international Arctic policy through our
nation's diplomatic, military, and economic means.
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DIVISION OF LEGAL AND RESEARCH SERVICES
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FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm 329

MEMORANDUM March 23,2013

SUBJECT Arctic Council (I-ICS CSSJR I0(STA))
. (Work Order No. 28-LS0542\C)
TO Representative Bob Lynn

Attn: Nancy Manly

FROM Emily Nauman/~”

Legislative Counsel

The "N" version of CSSJR 10(RES) contains a defective title. The title is defective in
that the reference to urging appointment of a representative did not accurately describe
the change made by the floor amendment N.2, appreciating the United States’ ongoing
offer to include a representative of the state on the Arctic Council. The title of CSSJR
10(RES) does not disclose this.

Although the bill was passed by the Senate containing this defect, it is my opinion that a
title change to correct this defect docs not require a concurrent resolution waiving the
Uniform Rules. While Uniform Rule 24(c) prohibits a committee from reporting out a
committee substitute or amendment that requires a title change, other than a technical
one, the title change here is not "required” by an amendment or change in the second
house, but rather by the defective title in the first house. Accordingly, our office has in
the past considered such changes to be "technical." Unfortunately, because the title
change does constitute a change to the bill, the Senate will have to concur in the title
change, even if the House passed a version that was otherwise identical to the bill passed
by the Senate.

If 1may be of further assistance, please advise.

ELN:Ind
13-178.Ind
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AMENDMENT

OFFERED IN THE SENATE BY SENATOR GIESSEL

TO: CSSJR 10(RES)

Page 4, lines 3-4:
Delete "urges the United States"

Insert "appreciates the United States' ongoing offer since the inception of the Arctic

Council”

Page 4, lines 6-8:

Delete all material.
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Senate District N
Anchorage Hillside, Indian,
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Cooper Landing, Sterfing,
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STATE LEGISLATURE

State Capitol, Room 427
Juneau AK 99801-1182
907-465-4843

Fax: 907-465-3871
800-892-4843

Creek, Seivard

Senator Cathy Giessel

SJR 10 “Arctic: Policy, USCG, Arctic Council”
Summary of Changes

To reflect updated information regarding the number of icebreakers, SJR 10 vs\U was
conceptually amended in Senate Resources on page 2, line 24, the total number of Russian
icebreakers presently commissioned is was changed from 35 to 36.

On page 2, line 25, the correct number of Russian government-operated icebreakers presently
commissioned was changed from 22 to 17.

On March 18, 2013, CS SJR 10 vs\N was adopted on the Senate floor and amended on page 4,
lines 3-4 had “urges the United States” removed and replaced it with “appreciates the United
States’ ongoing offer since the inception of the Arctic Council”

On page 4, lines 6-8 were removed.

The most current version is CS SJR 10 (SRES) 28-LS0542YN.A

Sen.Cathy.Giessel@akleg.gov


mailto:Giessel@akleg.gov

Summary
Tuesday, February 26, 2013

8:49 AM

Purpose:

Broadly, the overall Arctic Policy of the United States, with particular emphasis on how that
policy affects Alaska
1. More icebreakers
2. U.S. Coast Guard funding for all needed vessels and facilities for Arctic operations
3. U.S. to assert its political, strategic, environmental, and economic interests through
diplomatic, military, and economic means
4. Appreciate the U.S.'s ongoing invitation for a representative from Alaska to participate in
the federal Arctic Council delegation

Reasons:

1. Arctic Potential

a

b.

Large predicted reserves of oil and gas
I. 90 billion barrels of oil (13 percent of world's undiscovered oil reserved)
. 47.3 tern (30 percent of world's undiscovered gas reserves)

iii. Potential of these resources promoting domestic energy security and

helping Alaskan economy
International navigation of the Arctic Ocean
i. NSR and NWP reduce shipping time between major world ports in Asia
and Europe compared to traveling conventional routes through Suez and
Panama Canals

2. Russian Arctic Ambitions

a.

b.

Clear interest reflected in several gestures inrecent years
i. Russian strategic bomber flights
Claim to 460,000 mi2 of area

4, Necessity for Icebreakers

a.

0o

Icebreakers needed for navigation of Northwest Passage and Northern Sea Route
and Search and Rescue

Canada has 6

Russia has 17, 6 of which are nuclear, the largest and most powerful icebreaker
is also Russian

U.S. only has 3
i. Healy is a medium research vessel
ii. Polar Star is just returning to service

iii. Polar Sea is unlikely to return to service

5. The Arctic Council as a forum for discussion of Arctic International Issues

a
b.

Has all 8 of the Arctic states
2011 Search and Rescue agreement

6.  Arctic issues uniquely affect Alaska compared to rest of the United States



SJR 10 Elevator Remarks (HSTA)

Wednesday, March 27, 2013
1:55 PM

Thank you
Mister Chair, members of the committee,
My name is Joe Byrnes, | am a University of Alaska Intern working for Senator Cathy Giessel.

Broadly speaking, Senate Joint Resolution 10 considers the overall Arctic policy of the United
States with particular emphasis on how that policy affects Alaska.

Specifically, SJR 10

1. Recognizes U.S.'s inclusion of a representative from Alaska on the increasingly
influential Arctic Council

2. UrgesCongress to expand the existing US Coast Guard icebreaker fleet to maintain its
growing Arctic responsibilities

3. And finally advisesthe U.S. to assert its political, strategic, environmental, and economic
interests in the Arctic by pursuing America's vast diplomatic, military, and economic
means.

Globally, we see renewed interest in the Arctic because of the diminishing levels of polar sea
ice, presenting new opportunities to the world.

Geologists believe the Arctic holds the potential for large quantities of natural resources that
could promote domestic energy security and the Alaskan economy.

The decline in the amount of polar ice is also presenting commercial interests with the
opportunity to reduce international shipping times, compared to conventional routes, by
navigating the Arctic ocean.

Though the rest of the world appears to recognize the potential of the Arctic, there has been
relatively inadequate resolve exhibited at the federal level in advancing our Arctic interests.

If you turn your attention to the page titled "Major Icebreakers of the World" in your packets.
This paper, published by the US Coast Guard, reveals how our neighbors have demonstrated
their Arctic interests.

Icebreakers are essential to carrying out Arctic operations a/?c/ projecting a nation's presence in
northern waters. As you can see, Russia has 17 state operated icebreakers. Canada has six.
The U.S. has 3 Coast Guard icebreakers, only one of which is presently in service.

U.S. interests are at stake in the Arctic and these interests are of particular concern to Alaskans.
International Arctic policy affects Alaskans uniquely compared to any other American.

To preserve Alaskan interests, SIJR 10 highlights Alaska's engagement with the Arctic Council.
Since its inception in 1996, this international high-level forum has emerged as the leading

channel for the discussion of international Arctic affairs among all of the Arctic states.

We believe that Alaska's Arctic interests are fundamentally Anerica"SArctic interests and
whatever avenue we have available to convey those interests should be pursued.

Our nation should seek to unlock the Arctic's potential by having the U.S. take a leadership role

SJR Arctic Policy Page 1



in guiding international Arctic policy. Our belief /is-that adopting the provisions of SJR 10 would
be a good step in advancing that goal.

That concludes my prepared remarks

Considerations:
Alteration from original version, numbers of icebreakers:

Updated information regarding the number of Russian icebreakers was amended into the
resolution while in Senate Resources. On page 2, line 24, the total number of Russian
icebreakers presently commissioned is now 36 vessels , and below it on line 25, the number of
Russian government-operated icebreakers presently commissioned is 17.

Alteration in first resolved clause from SRES CSvs/N and vs/N.A

\toviSfe.
A floor amendment was adopted in the senate that revised the resolved language of the

resolution and the original title does not properly encapsulate that change.

We choose to highlight the level of engagement by the Lt. Governor, who is the Governor's
designee and serves admirably as Alaskan's liaison to the Arctic Council.

Legal Services has informed us that because it is a technical change due to an error, a title
change resolution is not required and the House State Affairs CS can legitimately change the
title

Legal memo

The language on Page 3, line 30, refers specifically to an Alaskan representative designated at
the federal level to serve on the U.S.'s Arctic Council delegation.

OCS mapping completed:
Choose to retain that language because the mapping of the outer continental shelf was a
priority for the building of additional icebreakers and illustrated the variety of purposes

icebreakers have. Even though the mapping project is completed, the imperatives for the
commission of more icebreakers still exist

SJR Arctic Policy Page 2
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Fax: 907-465-3871
800-892-4843

Response to Sen. French’s questions Re: SJR 10 - Arctic: Policy, USCG, Arctic Council

Senator French asked what the cost ofa new icebreaker is during the Senate Resources hearing

on Monday, March 4, 2013.

A High Latitude Study provided to Congress in July 2011 and appearing in a December 2012
Congressional Research Service report, gave the following estimated acquisition costs of a new
polar icebreaker in “rough order-of-magnitude costs”:

$856 million for 1 ship;

$1.663 billion for 2 ships—an average of about $832 million each;
$2,439 billion for 3 ships—an average of $813 million each;

$3,207 billion for 4 ships—an average of about $802 million each;
$3,961 billion for 5 ships—an average of about $792 million each; and
$4,704 billion for 6 ships—an average of $784 million eachl

1 Coast Guard Polar Icebreaker Modernization: Background and Issues for Congress (RL34391;Dec. 21, 2012), by
Ronald O’Rourke. Text in ProQuest® Congressional Research Digital Collection; Accessed: March 4, 2013. Page 17

Sexi.Cathy.Giessel@akleg.gov
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No. 2202
October 30, 2008

T he

Reviving the U.S.

Presence in

1 Executive Summary 1

u n d e r

Published by The Heritage Foundation

New Cold W ar:

the Arctic

Ariel Cohen, Ph.D., Lajos F. Szaszdi, Ph.D., and Jim Dolbow

The Arctic is quickly reemerging as a strategic
area where vital U.S. interests are at stake. The
geopolitical and geo-economic importance of the
Arctic region is rising rapidly, and its mineral
wealth will likely transform the region into a
booming economic frontier in the 21st century.
The Arctic coasts and continental shelf are esti-
mated to hold large deposits of oil, natural gas,
methane hydrate (natural gas) clusters, and large
quantities of valuable minerals.

With the shrinking of the polar ice cap, extended
navigation through the Northwest Passage along the
northern coast of North America may soon become
possible with the help of icebreakers. Similarly, Rus-
sia is seeking to make the Northern Sea Route along
the northern coast of Eurasia navigable for consid-
erably longer periods of the year. Opening these
shorter routes will significantly cut the time and
costs of shipping.

Despite the Arctics strategic location and vast
resources, the U.S. has largely ignored this region.
The United States needs to develop a comprehen-
sive policy for the Arctic, including diplomatic,
naval, military, and economic policy components.
This should include swiftly mapping U.S. territorial
claims to determine their extent and to defend
against claims by other countries. With oil and gas
prices recently at historic highs in a tight supply and
demand environment, the rich hydrocarbon
resources in the Arctic may bring some reliefto con-
sumers. These resources, especially the hydrocar-

w
HelEoyupdalinn

bons, also have the potential to significantly
enhance the economy and the energy security of
North America and the world.

Russian Ambitions. Russia recognizes the mul-
tifaceted potential of the Arctic and is moving rap-
idly to assert its national interests. Moscow has
submitted a claim to the U.N. Convention on the
Law of the Sea to an area 0f460,000 square miles—
the size of Germany, France, and Italy combined.
The Kremlin is pursuing its interests by projecting
military power into the region and by using diplo-
matic instruments such as the Law of the Sea Treaty.
Russia made a show of planting its flag on the Arctic
seabed in August 2007 and has resumed strategic
bomber flights over the Arctic for the first time since
the end of the Cold War.

While paying lip service to international law,
Russias ambitious actions hearken back to 19th-
century statecraft rather than the 21st-century law-
based policy and appear to indicate that the Kremlin
believes that credible displays of power will settle
conflicting territorial claims. By comparison, the

This paper, in its entirety, can be found at:
www.heritage.org/Research/EnergyandEnvironment/bg2202.cfm

Produced by the Douglas and Sarah Allison
Center for Foreign Policy Studies
of the
Kathryn and Shelby Cullom Davis
Institute for International Studies

Published by The Heritage Foundation
214 Massachusetts Avenue, NE
Washington, DC 20002-4999
(202) 546-4400 -« heritage.org

Nothing written here isto be construed as necessarily reflecting
the views of The Heritage Foundation or as an attempt to
aid or hinder the passage of any hill before Congress.


http://www.heritage.org/Research/EnergyandEnvironment/bg2202.cfm

T-) "I Executive Summary 1
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West} posture toward the Arctic has been irresolute
and inadequate. This needs to change.

Reestablishing the U.S. Arctic Presence. The
United States should not rely on the findings of
other nations that are mapping the Arctic floor.
Timely mapping results are necessary to defending
and asserting U.S. rights in bilateral and multilateral
fora. The U.S. needs to increase its efforts to map the
floor of the Arctic Ocean to determine the extent of
the U.S. Outer Continental Shelf (OCS) and ascer-
tain the extent of legitimate U.S. claims to territory
beyond its 200-nautical-mile exclusive economic
zone. To accomplish this, the U.S. needs to upgrade
its icebreaker fleet. The U.S. should also continue to
cooperate and advance its interests with other Arctic
nations through venues such as the recent Arctic
Ocean Conference in Ilulissat, Greenland.

Specifically, the United States should:

» Create an interagency task force on the Arctic
bringing together the Departments of Defense,
State, Interior, and Energy to develop the overall
U.S. policy toward the region. The U.S. should
use diplomatic, military, and economic means to
maintain its sovereignty in the Arctic, including
establishing a Joint Task Force-Arctic Region
Command, headed by a Coast Guard flag officer.
The U.S. should also establish an Arctic Coast
Guard Forum modeled after the successful
Northern Pacific Coast Guard Forum.

o Accelerate the acquisition of icebreakers to
support the timely mapping of the Arctic OCS
and the Arctic in general to advance U.S. national
interests. The U.S. needs to swiftly map U.S.
claims on the OCS and areas adjacent to Alaska
to preserve its sovereign territorial rights. Timely
mapping will be important as the other Arctic
nations submit their claims within the 10-year
window. The U.S. should not rely on mapping
from other countries to advance its claims or to
defend against the claims of other countries.

* Provide the U.S. Coast Guard with a sufficient
operations and maintenance budget to support
an increased, regular, and influential presence in
the Arctic.

B ackgrounder

October 30, 2008

* Reach out to Canada, Norway, Denmark,
and—wherever possible—Russia. Diplomacy
and cooperation with Canada and European
allies with interests in the region will be required
to prevent conflict with Russia and to maintain
the special relationship with Canada. The U.S.
needs to work with Canada to develop a mutu-
ally beneficial framework for the commercial
exploitation of Arctic hydrocarbons.

» Create a public-private Arctic task force to
provide a formal avenue for the private sector to
advise the U.S. government on Arctic economic
development. This task force should include rep-
resentatives from the energy, natural resources,
and shipping sectors.

» Authorize oil exploration and production in
the Artie National Wildlife Refuge and other
promising Arctic areas in order to expand
domestic energy production. Congress should
also streamline regulations for areas that it has
already opened but heavily regulated.

Conclusion. As an Arctic nation, the United
States has significant geopolitical and geo-economic
interests in the High North. The U.S. should not
only have a place at the table, but also a leadership
role in navigating the nascent challenges and oppor-
tunities, such as disputes over the Outer Continen-
tal Shelf, the navigation of Arctic sea-lanes, and
commercial development of natural resources and
fisheries.

To play this role and to protect its interests, the
U.S. needs to revitalize its Arctic policy and commit
the necessary resources to sustain Americas leader-
ship role in the High North.

— Ariel Cohen, Ph.D., is Senior Research Fellow in
Russian and Eurasian Studies and International Energy
Security and Lajos E Szaszdi, Ph.D., is a Researcher in
the Douglas and Sarah Allison Centerfor Foreign Policy
Studies, a division of the Kathryn and Shelby Cullom
Dauvis Institutefor International Studies, at The Heritage
Foundation. Jim Dolbow is a defense analyst and a mem-
ber of the Editorial Board at the U.S. Naval Institute.
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Arctic military policy discussed

Adm. talks Polar Sea, USCG activities at Capitol hearing

Posted: February 15, 2013 - 12:06am

By MARK D. MILLER
JUNEAU EMPIRE

A heavy polar icebreaker reactivated last December will be ready for service by summer, United States Coast Guard Rear Adm. Thomas Ostebo told

members of the Alaska State Legislature’sjoint Armed Services Committee during its first meeting of the year Thursday.

Ostebo, along with U.S. Air Force Lt. Gen. Stephen L. Hoog, commander of Alaskan Command, and U.S. Army Major Gen. Thomas Katkus,

commissioner of the Alaska Department of Military and Veterans Affairs, testified before the committeeon thestatus ofthe U.S. military in Alaska.

The USCGC Polar Star is being readied for active duty now, according to Ostebo, who is the commanderof CoastGuardDistrict  17.

“She’ll be back in service by next summer, with some early run-up work taking place up here in Alaska,” said Ostebo, responding to a question from
Sen. Fred Dyson, R-Eagle River. “She comes up here to break some ice and get her crews trained up, and then she’ll be turning down towards Antarctica

to help with the McMurdo (Sound) breakout next winter.”
Ostebo is based in Juneau, from which he oversees Coast Guard operations for all of Alaska.

The USCGC Healy, the Coast Guard’s only active polar icebreaker, made port in Juneau last fall on its way down to Seattle for maintenance.

Ostebo praised the Healy as “extremely valuable,” but added, “Healy, while quite capable, is limited in her icebreaking capabilities. She is technically a
O nedium icebreaker.”

Polar Star and its sister ship, Polar Sea, which Ostebo said is in “caretaker status” right now with no plans to reactivate it, are the largest icebreakers in

the world not powered by a nuclear reactor.

During his presentation, Ostebo discussed other Coast Guard activities in the Arctic, such as last year’s Arctic Shield exercise, which Hoog also talked

about.

Arctic Shield, which spanned February to October 2012, saw an unprecedented level of Coast Guard resources shifted to Alaska’s North Slope, above
the Arctic Circle and far from the major Coast Guard installations in Kodiak and Sitka. Among other scenarios, it simulated an oil spill near Barrow,

testing Coast Guard and U.S. Navy water skimming equipment to assess how the military would handle an actual spill.

“We successfully deployed and operated both Coast Guard and (Department of Defense) skimming equipment from a Coast Guard cutter,” said Hoog.
“This was the first time DoD equipment had been used in this fashion in Alaska. We captured many lessons learned with regard to execution and

logistics.”

Unlike the other four branches of the U.S. military, which operate under the Department of Defense, the Coast Guard is under the jurisdiction of the
Department of Homeland Security. Despite this division, in Alaska and elsewhere — including the Afghanistan warzone — the Coast Guard works

together closely with the Army, Navy, Air Force and U.S. Marine Corps, a point reiterated by Ostebo, Hoog and Katkus throughout their presentations.

In the case of Arctic Shield, Ostebo said the mission was devised by District 17 personnel “to respond to the dramatic increases in Arctic activity” in

recent years. He called it “a resounding success.”

“The lessons learned and the experience gained from our activities north of the Arctic Circle will help refine and improve the Coast Guard’s Arctic

presence," said Ostebo.
Rep. Dan Saddler, R-Eagle River, who chaired the committee meeting, asked about the Coast Guard’s future Arctic plans.

“Given the increasing outer continental shelf activity ... and the increased shipping along the great circle route and the Northwest Passage and the
northern route, what are the long-term plans for any permanent Coast Guard presence in or near the Arctic?” Saddler asked. “Kodiak’s great, but it’'s a

ittle far away.”

"Part of the mission of Arctic Shield 2012 was to evaluate our response capability and the assets that we have to provide a long-term presence in the
Arctic,” Ostebo responded. “Clearly, every indication is that the Arctic will continue to grow in its relevance in the maritime community, and the Coast

Guard is evaluating our strategic and long-term presence up there — both off-shore, with more and better capable ships, as well as on-shore presence,
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primarily with a seasonal air facility.”

Increasing traffic across maritime boundaries like Dixon Entrance and Unimak Pass poses another “very specific and very interesting problem” for the

Coast Guard, which is tasked with responding to “maritime accidents” that could could casualties or environmental damage, Ostebo told the committee.

“l probably don’'t have to remind most of the folks here (of) tragedies that we've had in the past,” said Ostebo. “They give me pause and concern for the

international strait known as Unimak Pass and for the international strait known as Dixon Entrance, both of which have had major growth in maritime

traffic.”
Ostebo also talked about the Coast Guard’s role in responding to the grounding of the drill ship Kulluk off Kodiak Island last December.

“I'm proud to report that as of today, our two main goals in this mission ... have been accomplished,” Ostebo said. “And that first goal was ... nobody

gets killed and we don’t get anybody hurt. And number two is we have no environmental damage and no pollution. And both of those objectives have

been, as of today, completed.”

= Contact reporter Mark D. Miller at 586-1821 or at mark.d.miller@jimeauempire.com.
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PROJECT DESCRIPTION:

The Coast Guard’s polar fleet, which includes one
@ 399-foot heavy icebreaker (Coast Guard Cutter
- Polar Star) and one 420-foot polar icebreaker (Coast
Guard Cutter Healy), as well as some ice-capable
tugs and tenders, represents a national capability.
= With commerce and traffic on the Arctic Ocean
increasing, including petrochemical exploration and
fisheries, the United States has vital national interest
in maintaining robust polar icebreaking capability to
ensure year-round Coast Guard presence in these

S important waters.

o When refurbished by 2014, the Coast Guard Cutter
o Polar Star will be the service’s only operational
a heavy icebreaker. This important, but venerable

platform will serve until 2020 but that is only the Coast Guard Cutter Polar Star
beginning of the story. The Coast Guard’s mission
requirements, including marine environmental

- protection, dictate that the service maintain heavy

o icebreaking capability for the foreseeable future.

The Coast Guard now is in the preliminary phase of
a new, heavy polar icebreaker acquisition project.
This stage in the process includes developing a
formal mission need statement, a concept of opera-
tions, and an operational requirements document -
all necessary before developing and implementing a
detailed acquisition project plan.

t

e X e C u

In order to fully fund subsequent phases ofthis proj-
ect, the Coast Guard believes that a “whole-of-

government” approach will be necessary. Obtaining
a new, heavy polar icebreaker that meets Coast
Guard requirements will depend upon supplemen-
tary financing from other agencies whose activities
also rely upon the nation possessing a robust,
Arctic-capable surface fleet.

on

liss

(Research Vessel)

U.S. Coast Guard July 2012 | www.uscg.mil/lacquisition
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DECLARATION ON THE ESTABLISHMENT OF
THE ARCTIC COUNCIL

JOINT COMMUNIQUE OF THE GOVERNMENTS
OF THE ARCTIC COUNTRIES ON THE
ESTABLISHMENT OF THE ARCTIC COUNCIL

Ottawa, Canada September 19, 1996



DECLARATION ON THE ESTABLISHMENT
OF THE ARCTIC COUNCIL

THE REPRESENTATIVES of the Governments of Canada, Denmark, Finland,
Iceland, Norway, Lhe Russian Federation, Sweden and the United States of America (here-
inafter referred to as the Arctic. States) meeting in Ottawa:

AFFIRMING our commitment lo the well-being of the inhabitants of the Arctic,
including recognition of the special relationship and unique contributions to the Arctic of
indigenous people and their communities;

AFFIRMING our commitment to sustainable development in the Arctic region,
including economic and social development, improved health conditions and cultural well-

being;

AFFIRMING concurrently our commitment lo the protection of the Arctic environ-
ment, including die health of Arctic ecosystems, maintenance of biodiversity in lhe Arctic
region and conservation and sustainable use of natural resources;

RECOGNIZING the contributions ol'ihe Arctic Environmental Protection Strategy
to these commitments;

RECOGNIZING the traditional knowledge of the indigenous people of the Arctic
and their communities and taking note of its importance and that of Arctic science and
research to the collective understanding of the circumpoiar Arctic;

DESIRING further to provide a means for promoting cooperative activities to
address Arctic issues requiring circumpoiar cooperation, and to ensure full consultation with
and the full involvement of indigenous people and their communities and oilier inhabitants of
the Arctic in such activities;

RECOGNIZING the valuable contribution and support of the Inuit Circumpoiar
Conference, Saami Council, and the Association of the Indigenous Minorities of the North,
Siberia, and the Far East of the Russian Federation in the development of the Arctic Council;

DES1RING lo provide for regular intergovernmental consideration of and consulta-
tion on Arctic issues.

HEREBY DECLARE:
1 The Arctic Council is established as a high level forum to:

(a) provide a means for promoting cooperation, coordination and interaction
among the Arctic Slates, with the involvement of the Arctic indigenous com-
munities and other Arctic inhabitants on common Arctic issues', ill particular
issues of sustainable development and environmental protection in tlte Arctic.

(b) oversee and coordinate the programs established under the AEPS on the Arctic
Monitoring and Assessment Program (AMAP); Conservation of Arctic Flora
and Fauna (CAFF); Protection of the Arctic Marine Environment (FAME); and
Emergency Prevention, Preparedness and Response (EPPR).

"The Arctic Council should not deal with maucrs related to military security.



(c.) adopt terms of reference for, and oversee and coordinate a sustainable develop-
ment program.

(d) disseminate information, encourage education and promote interest in Arctic-
related issues.

2. Members of the Arctic Council arc: Canada, Denmark, Finland, Iceland, Norway, the
Russian Federation, Sweden and the United States of America (the Arctic Slates).

The limit Circumpolar Conference, the Saanti Council and the Association of
Indigenous Minorities of the North, Siberia and the Far East of the Russian Federation
arc Permanent Participants in the Arctic Council. Permanent participation equally is
open to other Arctic organizations of indigenous peoples*1with majority Arctic indige-

nous constituency, representing:
(a) a single indigenous people resident in more than one Arctic State; or
(b) more than one Arctic indigenous people resident in a single Arctic state.

The determination that such an organization has met this criterion is to be made by
decision of the Council. The number of Permanent Participants should at any time be
less than the number of members.

The category of Permanent Participation is created to provide for active participation
and full consultation with the Arctic indigenous representatives within the Arctic

Council.
3. Observer status in the Arctic Council is open to:
(a) non-Arctic states;

(b) inter-governmental and inter-parliamentary organizations, global and regional;
and

(c) non-governmental organizations
that the Council determines can contribute to its work.

4. The Council should normally meet on a biennial basis, with meetings of senior officials
taking place more frequently, to provide for liaison and co-ordination. Each Arctic State
should designate a local point on matters related to the Arctic Council.

5. Responsibility for hosting meetings of the Arctic Council, including provision of sec-
retariat support functions, should rotate sequentially among the Arctic States.

6. The Arctic Council, as its first order of business, should adopt rules of procedure for

its meetings and those of its working groups.

7. Decisions of the Arctic Council arc to be by consensus of the Members.

II'¢ use of die term "peoples” in this Declaration shall not be construed as having any implications as regard
the rlg%ts WthF] mayaﬁacf?to the term un(!er International Igw gay 1mp Y



8. The Indigenous Peoples’ Secretarial established under AEPS is lo continue under the
framework of the Arctic Council.

9. TheArctic Council should regularly review the priorities and financing of its prograns
and associated structures.

THEREFORE, wc the undersigned representatives of our respective Governments, recog
nizing the Arciic Councils political significance and intending lo promote its results, have
signed this Dedaration.

SIGNED by the representatives of the Arciic States itt Ottawe, this 19h day of
Septermber 1996,

FOR THE GOVERNMENT

OF FINLAND OF ICELAND

OF NORWAY

i

OF SWEDEN THE UNITED STATES

OF AMERICA



JOINT COMMUNIQUE
OF THE GOVERNMENTS OF THE ARCTIC
COUNTRIES

ON THE ESTABLISHMENT OF THE ARCTIC
COUNCIL

Ministers and Senior Representatives of the Govemments of Canada, Denmark, Finland,
Iceland, Nonay, the Russian Federation, Sneden and the United Slates of America net in

Ottane, on Septermber 19, 1996, and signed the Dedaration on the Establishment of
the Arctic Council.
This inaugural meeting wes attended by the leaders and senior ives of three inter-

national Arciic indigenous izetions - the Inuit Circumpolar Conference, the Seami
Council, and the Association of Indigenous Minorities of the North, Siberia, and the Far Hest
of the Russian Federation, as Permanent Participants in the Council.

Also present at the signing ceremony were the Standing Committee of Parliamentarians of the
Arciic Region; the l\%rdig Council of Ministers; the ic Council Finnish Secretariat; the

non-Arctic Stales of Great Britain, . Japan, Poland and the Netherlands, the
Intermational Union for Circumpolar Health; the Intemational Arciic Science Comnritteg; tiie
United Nations Environment » the Intermational Union for the Conservation of

Neture; the Advisory Committee on Protection of the Seg; and the World Wildlife Fund.

Ministers viewed the establishment of this new intergovernmental forum as an importart mile-
store in their commitment o enhance cooperation in the circumpolar North. The Council will
provide a mechanism for addressing the common concerns and challenges faced by their gov-
emments and the people of the Arctic. To this end, Ministers referred particularty to the pro-
tection of the Arctic ervironmert and sustainable development as a mears of improving the
eoonomic, social and cuttural well-being in the North.

Ministers noted thet the indigenous pecple of the Arctic have played an important role in the
ations to create the Arctic Council. The Dedlaration provides for their full consultation
involverment in the Arciic Council. To this end, the Inuit Circumpolar Conference, the
Saami Council, and the Association of the Indigenous Minorities of the , Siberia, and the
I;ar EastofﬁgRu%s;ajgmma%emedas Permenent Participari irIJdl_heArcticp(égglncil.
rovision is also ftional organizations representing Arciic indigenous e o
become Permanent Participants. "
Ministers acknowd the significant work accomplished under the Arctic Ervironmental
Protection Strategy (AEPS), whose, existing will ke i within the Council.
]helv)ggeed o complete the irj]_ggaﬁon pracess by the tine of the final AEPS Ministerial meet-
ing being held in in 1997
The Ministers recognized the contribution of intermational science to the knowledge and
understanding of the Arctic region and noted the rdle that scientific cooperation, through the
International Arctic Science Committee and other organizations, is playing in developing a
truly circumpolar cooperation.
Ministers weloomed the attendance of the Standing Committee of the Parliamentarians of the
Arciic Region and looked forwerd to its future participation in the meetings of the Council.
m%eoognlzed te r’relm”rgl for providing tf\\,z\am opponuArCti nity to non-Arctic pounm?éﬁvely goverm-
NON-gove organizations C interests to parti , &
Observers, in the work of the Council, and to draw on ﬁm@qoenenmpam pae
Ministers set the initial priority tasks for the start-up of the Council as follows;

» developing, for adaption by the Council, rules of procedure;

. loping, for adoption by the Council, terms of reference for a sustainable development

pragram as a basis for coll projects; and

= ensuring an effective transition of the AEPS into the Arctic Council, to be completed at the
time of the 1997 AEPS Ministerial meeting in Norway.

Ministers their appreciation to Canada for hosting the inauguration of the Arctic

Council, and welcomed Canada's offer to host the first meeting of the Council in 1998,
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Arctic Security: Five Principles That Should Guide U.S. Policy

Luke Coffey

T heArctic region is home to some

ofthe roughest terrain and
harshest weather found anywhere in
the world. Arctic ice is increasingly
melting during the summer months,
causing new challenges for the U.S. in
terms ofArctic security. For example,
the decreasing presence ofice will
mean new shipping lanes opening,
increased tourism, and further natu-
ral resource exploration.

This means that more actors than
ever before will be operating in the
region, and this will present both
challenges and opportunities for the
U.S. Consequently, the U.S. should
organize its Arctic security capabili-
ties appropriately. The decisions and
investments made now will greatly
impact how the U.S. handles future
Arctic security challenges.

1 National Sovereignty as the

Highest Priority. National sover-
eignty should be the cornerstone of

This paper, in its entirety, can be found at
http:/"report.heritage.org/ib3700

Produced by the
Margaret Thatcher Center for Freedom

The Heritage Foundation

214 Massachusetts Avenue, NE
Washington, DC 20002

(202) 546-4400 |heritage.org

Nothing written here is to be construed as necessarily
reflecting the views of The Heritage Foundation or

as an attempt to aid or hinder the passage of any bill
before Congress.

U.S. Arctic policy. In the Arctic, sov-
ereignty equals security and stability.
Respecting the national sovereignty
of othersin the Arctic while main-
taining the ability to enforce one’s
own sovereignty will ensure that

the chances ofarmed conflict in the
region remain low.

The question ofsovereignty is also
importantin terms ofdefining actors
in the Arctic. Only national or sub-
national bodies (indigenous people,
for example) or purely intergovern-
mental organizations (such as the
Arctic Council or NATO) should have
arole in Arctic matters. Nevertheless,
due to the possibility of shipping
lanes opening, some non-Arctic
countries may also have a stake,
however small, in the region. For
example, the Chinese have applied
for Permanent Observer status in the
Arctic Council. However, suprana-
tional bodies such as the European
Commission should be excluded
from having aformal role in Arctic
matters.

2. A Focus on Situational
Awareness. In manyways, the U.S.
is blind in the Arctic. Anyone who
has visited or operated in the Arctic
w ill agree that situational aware-
ness ofwhatis happeningin the
region is extremely important for
maintaining security there. Since

the distances are vast, the terrain is
harsh, and the weather is extreme,
achieving situational awareness in
the Arctic region is achallenge in
itself.

The Arctic environment affects
many capabilities that are required
for good situational awareness. For
example, high-frequency radio sig-
nals are degraded in latitudes above
70 degrees north due to magnetic
and solar phenomena. The Global
Positioning System (GPS), which
is heavily relied on by both civilian
and m ilitary authorities, is degrad-
ed due to poor satellite geometry.
Navigation charts ofsome ofAlaska’s
shipping lanes have notbeen prop-
erly surveyed since Captain James
Cook sailed through in 1778.

The U.S.’s ability to locate, track,
and identity surface vessels is lim -
ited and depends largely on collabo-
ration with partner nations in the
Arctic. Underfunding the civilian
and m ilitary capabilities required to
achieve good situational awareness
simply makes an already bad situa-
tion worse.

3. A Comprehensive Approach

to Arctic Security. In orderto
establish and maintain sovereignty,
robust security capabilities—both
military and civilian—are needed.
There is avery low threat ofarmed
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conflictin the Arctic, and it is in
everyone’s interest to keep it that
way. Currently, the biggest security
challenges arise from increased ship-
ping, for both cargo and tourists, and
increased natural resource explora-
tion resulting from new possibilities
created by melting ice.

The U.S. Coast Guard (USCG) has
the primary responsibility for the
Arctic waters ofthe U.S. Although
the security challenges currently
faced in the Arctic are not military
in nature, there is still arequirement
for military capability in the region
that can supportcivilian authorities.
For example, civilian search-and-
rescue and natural disaster response
can be augmented by the military.

Air and maritime surveillance
and reconnaissance platforms oper-
ated by the miilitary could contrib-
ute significantly to Arctic security.

It is important that there is close
coordination between civilian and
military authorities, asboth bring
unique capabilities that are needed
to ensure Arctic security.

this ambition w ill be metwith finan-
cial resources.

For example, the funding for its
new National Security Cutter has
been reduced in the fiscal year 2013
presidential budget request with-
out any explanation from the W hite
House. From managing increased
maritime traffic to providing search-
and-rescue capability to increasing
America’s situational awareness,
this platform is vital to ensuring
America’s sovereignty in the region.

The USCG also needs anew
strategy for icebreaking capabil-
ity. Considering the costs associ-
ated with building icebreakers and
projected funding levels, the USCG
w ill struggle to procure the six ice-
breakers that it deems necessary to
adequately patrol Arctic waters. The
USCG should explore options such as
buying or even leasing commercial
icebreakers with similar capabilities.

5. A Role for NATO. America’s

security interests in the Arctic
extend beyond Alaska. Since four of
the five Arctic littoral countries—in

4. Proper Investment. Currentlyaddition to Iceland—are also mem-

the USCG is not properly funded to
carry out the tasks that are required
to keep America’s Arctic region
secure and to enforce U.S. sover-
eignty in the region. The USCG has
plans to extend its reach in the Arctic
with icebreakers, the establishment
offorward-operating locations, avia-
tion assets, and vessels hardened to
withstand the harsh conditions of
the region. But it is unclear whether

bers of NATO, the alliance cannot
afford to ignore the Arctic. Although
NATO’s 2010 Strategic Concept

was praised for acknowledging new
security challenges for the alliance
such as cyber and energy security,
Arctic security was notincluded. In
fact, the word A rctic cannot be found
in either the 2010 Strategic Concept
or the 2012 Chicago NATO summit
declaration.

As an Arctic power, the U.S.
should be promoting Arctic aware-
ness in the alliance and could start
by calling for the next NATO summit
in 2014 to be held above the Arctic
Circle. This would bring immedi-
ate awareness of Arctic issues to the
alliance.

The U.S. also needs to work close-
ly with Canada, which has legitimate
concerns regarding NATO’srole in
the Arctic. The U.S. should explain
to its close partner why NATO could
have a positive role in the region.
Since NATO is an intergovernmental
alliance of sovereign nation-states
built on the consensus ofall of its
members, it has arole to play in
Arctic security if it so chooses.

The U.S. Should Lead. America’s
security interests in the Arctic
region will only increase in the years
to come. As other nations devote
resources and assets in the region
to secure their national interests,
America cannot afford to fall behind.
Since the U.S. is the only littoral
Arctic country not to have an Arctic
strategy, the W hite House should
lead on the development ofacross-
government strategy. However, a
strategy is meaningless without the
resources to back it up.

—L uke Coffey isthe Margaret
ThatcherFellow in the M argaret
Thatcher Centerfor Freedom, a
division o fthe Kathryn and
Shelby Cullom Davis Institutefor
International Studies, at The Heritage
Foundation.
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STATE OF ALASKA

July 28,2011

The Honorable Mead Treadwell
lieutenant Governor ofAlaska
State Capitol

Juneau, AK 99801-1182

Re: Delegation of Duties to Lt. Governor
Dear Lt. Governor Treadwell,

The delegations below supersede and replace delegations resulting from my December 30,
2010 letter to you. Alaska’s constitution provides that the lieutenant governor shall “perform
such duties as may be prescribed by law and as may be delegated to him by the governor.”
Under this provision, | am delegating the following:

1. Lt Governor as liaison to Arctic Council and Arctic Research Commission

This delegation ofauthority related to these organizations is not meant as a broad delegation
ofauthority in every Arctic policy area, but rather my delegation to have you represent the
State of Alaska before these organizations. As before, | believe that the D C staff can provide
the support you need related to these two organizations.

2. Lt. Governor leadership regarding sea floor mapping and boundary dispute
Please work closely with the D C office and appropriate commissioners (or their direct
designees) to instigate action at the federal level with respect to sea floor mapping and
resolution o f the boundary dispute with Canada. While these matters arc essentially federal
responsibilities, a proactive role by Alaska would inure to the benefit of our state and the

nation.

Finally, 1would ask that neither my name nor the office entrusted to me be used by you or
the Office of the Lieutenant Governor to direct agency, boards or commission personnel.
Commissioners have expressed concern over not knowing something is being requested of
their lower level staff by you and your office staff. Additionally, you and | have discussed the
concern and confusion generated by you attempting to direct agency work. | need to assure
that Commissioners arc in the communication loop and that they direct work in the
agencies, boards and commissions. Consequently, | am asking that you contact the
Commissioner ofan agency or the Commissioner’s designee for information requests,
meeting requests, or other agency7contact related to Office ofthe Lt Governor’s work. O f
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course, the Lt Governor’s staffcan also contact the Commissioner’s designee in your stead.

| will have Mike Nizich communicate a list o fsuch contacts.

Adjustments are inevitable as circumstances change. Yet, | remain committed to working
with you in the best interests of Alaska.

Governor

cc: Cabinet Members
David Stone, ChiefofStaff, Office oftheLt Governor
Michelle Toohey, Acting Chief of Staff, Office oftheLt Governor
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Senator Cathy Giessel
MEMORANDUM
Wednesday, March 27, 2013
Representative Bob Herron
Senator Cathy Giessel

Response to comments on SJR 10 “Arctic: Policy, USCG, Arctic Council’l

We appreciate N ils Andreassen taking the time to read Senate Joint Resolution 10 and

offer his comments on this very important issue. We hope the following information can help
clear up any misunderstanding with SJR 10

1

In his letter, Mr. Andreassen states, "Russia didn't plant a flag - it was a publicity stunt
paid for by a private entrepreneur. So not technically the Russian government."

There is no dispute that the act of planting the flag was a ceremonial event aimed at
garnering publicity and had the equivalent legal bearing to the U.S. planting an American
flag on the moon. The resolution does not attempt to assert that it is a legal declaration.

Inside the first ofthe two mini-submarines that reached the floor were two members of
Russia's lower house of Parliament, one ofwhich was the leader of the expedition, Artur
N. Chilingarov. The expedition was part of a larger Russian scientific endeavor to
provide further evidence to substantiate Russia's claim that the Lomonosov Ridge under
the Arctic Ocean is an extension ofRussia's continental shelf.

The expedition members received a call from Russian President Vladimir Putin thanking
them. Sergey V. Lavrov, the Russian foreign minister stated "The goal of this expedition
is not to stake out Russia's rights, but to prove that our shelf stretches up to the North
Pole."1

The inclusion ofthis information was to help illustrate the degree of interest the Russian
government has placed in the Arctic. Though imprecise by using the term Russian

].C.J. Chivers, "Russians Plant Flag on the Arctic Seabed,'lNEW York Times, August 3, 2007, Accessed
March 3, 2013, http://wvvw.nvtimes.com/2007/08/03/world/europe/03arctic.html|? r=0

Sen.Cathy.Giessel@ akleg.gov

State Capitol, Room 427
Juneau AK 99801-1182
907-465-4843
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Federation since the expedition was not government directed, the expedition was led by a
citizen ofthe Russian Federation to help further Russian Federation goals (the
Lomonosov Ridge claims) and received praise from Russian Federation officials.

Mr. Andreassen correctly points out that Russia has submitted its claim to areas in the
Arctic under the UN Convention ofthe Law ofthe Seas Treaty (UNCLOS), that other
Arctic nations have also submitted claims under UNCLOS, and that the United States
Senate, under its Constitutional powers, has not ratified the treaty and thus the United
States has not submitted any similar extended continental shelf claims.

These facts are not disputed in the Resolution. The statement about Russia’s claim was
added to further demonstrate how Russia has taken an assertive role in the Arctic, one
that we believe the U.S. should also take. Because the Russian claim is the largest and
Russia has taken such avocally and demonstratively assertive position on international
Arctic policy, we did not believe explaining the claim activities of the other Arctic states
was essential to articulate that point.

Mr. Andreassen is correct when he states that signers of the UN Convention ofthe Law
of the Seas submit their claims to the Commission on the Limits ofthe Continental Shelf.
Flowever, this commission is an organization created under Annex Il ofthe UN
Convention ofthe Law of the Seas.

We appreciate Mr. Andreassen pointing out that data collection for the mapping of the
extended continental shelf (ECS) has been completed. According to the U.S. State
Department, work requiring icebreakers for ascertaining the extent of the U.S. extended
continental shelfhas been finished. W hile other mapping projects (such as the creation of
nautical charts for safe navigation) are still needed, ECS mapping data collection
requiring icebreakers has been completed

This information should be updated in the final resolution. The point was added to
emphasize the importance of icebreakers (which were necessary to conduct the ECS
mapping). Fortunately, the other imperatives ofthe U.S. to construct more icebreakers are
also in the resolution and the removal ofthis point by no means reduces their importance.
Furthermore, statements about the mapping, though completed, underscore the variety of
roles these vessels play in, among other ways, scientific research.

Mr. Andreassen asserts that the Arctic Council holds policy-relevant discussions, not
political.

We believe that the statements in our resolution are accurate because they reflect the
description given on the Frequently Asked Questions page ofthe Arctic Council website
which states (emphasis added):

"The Arctic Council is a high-level forum forpolitical discussions on common

issues to the governments ofthe Arctic States and its inhabitants. The Arctic
Council is the only circumpoiar forum forpolitical discussions on Arctic issues,

Sen.Cathy.Giessel@ akleg.gov
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involving all the Arctic states, and with the active participation ofits Indigenous
Peoples."2

6. Mr. Andreassen correctly states that there is a territorial representative as part of Canada's
delegation though was not sure of their official capacity. Our correspondence with
Canada has confirmed these individuals do have an official capacity and participate
actively in Canadian Arctic Council affairs.

“Each ofthe three territories (Nunavut, Yukon, and Northwest Territories) regularly send
one senior official as the representative to serve as a member o fthe Canadian delegation
to every SAO and Ministerial meeting,” reports Jenny Trapnell, the Yukon Territory's
Intergovernmental Relations Officer for Circumpolar Relations in an email to our office.
"On rare occasions we have been invited to sit at the table with the SAO when
discussions ofterritorial interest or increasing jurisdiction (sustainable development, for
example) are discussed. We usually sit directly behind the SAO in the delegation space.
We are briefed and debriefed as full members ofthe delegation, and we pay our own way
(travel expenses)."

Ms. Trapnell says the Yukon tries to participate in Arctic Council working groups as
appropriate.

Ms. Trapnell also states that in Canada, while there is no set protocol about Federal
invites, typically "these are sent from the federal minister to our premier for each
Ministerial meeting delegation (meetings every two years); invitations to territorial
officials to join the SAO meeting delegations and sometimes the W orking Group
meetings have been provided on an informal basis.”

Sigrid Anna Johnson, the Arctic Council Senior Arctic O fficial for Canada stated in an
email to our office, “Since the inception ofthe Arctic Council, Canada has invited the
three Territorial governments (Yukon, Nunavut and the Northwest Territories)

to participate in Arctic Council Ministerial, Senior Arctic O fficials’ and W orking Group
meetings, as members of the Canadian delegation. The decision to participate is left

to each territorial government. Each territory is responsible for all costs related to their
participation.”

Furthermore, Ms. Johnson states that because ofthe importance the Canadian
government places on the views of their citizens who live in the Arctic on Arctic matters,
the Canadian federal government has a consultative mechanism called the Arctic Council
Advisor Committee to ensure “that territorial government and indigenous peoples' views
are considered in Canadian positions tabled at the Arctic Council.”

The reference to Canada’s Arctic Council delegation was added to provide perspective on

how another Arctic state and our closest ally in Arctic affairs, Canada, allows
participation of its subnational governments.

2Arctic Council. Frequently Asked Questions, http://www.arctic-council.org/index.php/en/about/press-room/152-
fags
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7. Mr. Andreassen states that Alaska is always invited to participate as part of the official
U.S. delegation. “The governor sends his representative to participate - this has included
Stefanie Moreland, Mark Robbins, and Lt. Gov. Mead Treadwell. Participation is
resource- and time-dependent and so Alaska is not represented at every meeting, nor do
we have designees to all the working groups, but we do have active participation at some
levels.”

Our resolution seeks a designated position, recognized federally, on the U .S.’s Arctic
Council delegation. Julia Gourley, the United States' Arctic Council Senior Arctic
Official (SAO) and head ofthe U.S.'s Arctic Council delegation, stated in an email to our
office that on the occasions that Senator Lisa Murkowski and Lt. Governor Mead
Treadwell attended Arctic Council meetings it was by approaching her office.

If the provision is adopted, the U.S.'s delegation to Arctic Council meetings would
always include participation from Alaska as a designated position, appointed by Alaska's
governor. The State Department would request that an Alaskan governmental
representative be present at any meetings ofthe Arctic Council since all Arctic issues that
are relevant to the United States are, by virtue of its location, relevant to Alaska.

8. Mr. Andreassen states that he thinks that funding for icebreakers was included in the
Coast Guard reauthorization bill last year.

During the 112th Congress, HB 2838 "Coast Guard and Maritime Transportation Act of
2012" was signed into law on December 20, 2012 as PL 112-213. It did not specifically
authorize icebreaker construction. What did make it into the final version ofthe bill was a
Congressional directive ofthe Coast Guard to conduct a "business case analysis of the
options for and costs of reactivating and extending the service life ofthe Polar Sea" (Title
Il, Section 222). However, statements by the Coast Guard Commandant Adm. Papp
indicate that reactivation ofthe Polar Sea would be cost prohibitive.3

Authorizations are not the same as appropriations. Through a separate action, an
appropriation of $8 million for FY2013 was made by Congress to initiate survey and
design activities for a new Coast Guard icebreaker. However, since the appropriations are
annual and the Coast Guard is planning to incrementally fund the project through
completion, future appropriations will need to go through Congress each year until the
vessel is completed.

Federal budget sequestration may also adversely impact the decision ofthe U.S. Coast
Guard to operate in the Arctic. Our resolution asks for Congress to provide the U.S. Coast
Guard with sufficient funding to expand its Arctic operations, retrofit the existing
icebreaker fleet and build new icebreakers and we feel this is a salient request in light of
the U.S.’s Arctic interests.

SCoast Guard Polar Icebreaker Modernization: Background and Issues for Congress (RL34391;Dec. 21, 2012), by
Ronald O’Rourke. Text in ProQuest® Congressional Research Digital Collection; Accessed: March 4, 2013. Page 18
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Mr. Andreassen states that "Including military means may be problematic, as it is stated
policy ofthe U.S. that this is a conflict-free zone"

The resolution urges that the U.S. assert its interests through, among other means,
military means. This is consistent with National Security Presidential Directive (NSPD)
66. Under section 111 "Policy," part A it states "It is the policy ofthe United States to:
Meet national security and homeland security needs relevant to the Arctic region." in part
B, subsection 6 "Implementation,” it states:

In carrying out this policy as it relates to national security and homeland security

interests in the Arctic, the Secretaries of State, Defense, and Homeland Security,

in coordination with heads of other relevant executive departments and agencies,

shall:

a. Develop greater capabilities and capacity, as necessary, to protect United
States air, land, and sea borders in the Arctic region;

b. Increase Arctic maritime domain awareness in order to protect maritime
commerce, critical infrastructure, and key resources;

c. Preserve the global mobility of United States military and civilian vessels
and aircraft throughout the Arctic region;

d. Project a sovereign United States maritime presence in the Arctic in support
of essential United States interests; and

e. Encourage the peaceful resolution of disputes in the Arctic region.

Fortunately, there is no armed conflict in the Arctic and present disagreements with our

Arctic neighbors are being addressed through diplomatic means. However, we believe
that military preparedness in the Arctic is essential to protecting our national sovereignty.

Sen.Cathy.Giessel@ akleg.gov
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Senator Cathy Giessel

Representative Bob Herron G2u<Tctq -

SJR 10, ARCTIC: POLICY, USCG, ARCTIC COUNCIL

remydle Thank you for introducing SJR 10 - 1greatly appreciate the promotion of the ideas in

Pilot Point
Platinum
Port Heiden

this resolution. |did have some comments on the resolution I'm hoping you would
consider.

Portage Creek Regarding page 2, lines 5-6: The Russian government didn't plant a flag on the
Quinhagak A rctic Ocean floor - it was a publicity stunt paid for by a private entrepreneur.

Sand Point

St George  Also, countries do not submit their claims to the Convention, but to the Commission
St. Paul on the Limits of the Continental Shelf.

Togiak

Tin Hills Note regarding , “guiding international arctic policy through... military means” in the
Ugashik last Resolved: the stated policy of the U.S. is that the Arctic is a conflict-free zone.

Unalaska
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| am delighted to speak about Canada's upcoming tenure as chair of the Arctic Council, but I want
to start by sharing a little about my history.

In October 2008, | was elected to serve as the member of Parliament for Canada's northern territory
of Nunavut. Nunavut is made up of 25 remote communities, each accessible only by air or water.

To put this in a different perspective, Nunavut is a land mass as big as Western Europe and covers
three time zones.

I was raised in the remote community of Gjoa Haven or, as Norwegians would pronounce it, "Yo-wa
Haa-ven." | will touch on the significance of this in a moment.

In August of last year, Prime Minister [Stephen] Harper appointed me Canada's minister for the
Arctic Council.

This is notable for two reasons.

First, the appointment of a dedicated minister for the Arctic Council is a first for Canada. It reflects
the importance that our government attaches to the North, to the Arctic Council and to our
chairmanship of the council from 2013 to 2015.

Secondly, the appointment of someone who was born and raised in the Arctic to this newly created
role reflects the importance placed upon the special knowledge and experience that people of the
North can bring to the table.

It's safe to say that people who live in the Arctic are experts in what it takes to survive and thrive
in the region. Of course, I've just recently learned that we aren't the only ones who felt this way.

I travelled to Oslo for the first time a couple of days ago and had the opportunity to visit the Fram
Museum and the Museum of Cultural History at the University of Oslo.

This was very special for me. | was thrilled to look upon the faces of my ancestors in the wonderful
photos taken by a very famous Norwegian—whom I'm sure some of you may know of—Roald
Amundsen.

As | mentioned earlier, | grew up in the small Arctic community of Gjoa Haven. My family still lives
there, and 1 still call it home.

Roald Amundsen was the first person to navigate the Northwest Passage, from 1903 to 1906.

Unfortunately, his small ship, the Gj0a, became trapped in the ice off King William Island, in a remote
area now called Gjoa Haven. He and his small crew spent two winters there.

During that time, Amundsen developed a close relationship with the Inuit, who taught him and his
crew how to survive in the harsh climate and conditions of the Arctic. They passed on the expert
skills needed for everyday survival that they had learned from the generations before them.

In December of 1911, Amundsen and his crew reached the South Pole, and he stressed that the

www.intemational.gc.ca/media/arctic-arctiq ue/speeches-discours/2013/01/23a.asp*?lang=eng&Vew=d
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knowledge he had gained from the Netsilik Inuit of Gjoa Haven had been absolutely crucial to his
success.

The traditional knowledge and expertise of the people living in the Arctic was crucial to Amundsen's
success in discovering a new frontier. And | believe it will also be the key to the future success of
the Arctic Council.

The quickly changing state of the Arctic region will present a new frontier for all of us in the next
few years. We will be faced with challenges and opportunities—some will be positive, some perhaps
not.

But if we are to successfully navigate the future of the Arctic, we must build a bridge between the
traditional knowledge of the people who live there and the new realities of the present.

For instance, | know how important it is to the Inuit of Canada that Inuit quayimayatugangit, or
"traditional knowledge,"” be included in scientific research and policy making.

With this in mind, my first priority as Canada's minister for the Arctic Council was to have a
conversation with Northern Canadians about what our chairmanship priorities could be.

Last fall, I met with premiers, elected officials, Aboriginal leaders, Permanent Participants [of the
Arctic Council], business people and researchers in Canada’s three northern territories—Nunavut, the
Northwest Territories and Yukon.

And now, | am completing a tour of our Arctic Council partners, which | began in December with a
visit to Stockholm.

This past week included visits to Reykjavik, Copenhagen, Helsinki, Oslo and now Tromso [Norway],
my last stop.

Discussions with my counterparts, members of the business community and representatives of the
Sami have been very productive and informative.

These discussions have underlined the challenges and opportunities ahead, as well as how much our
countries have in common.

| heard a clear message during all of my domestic and international consultations: the well-being and
prosperity of people living in the North must be at the forefront of Canada's Arctic Council priorities.

Canada's chairmanship of the Arctic Council

That is why I'm excited to tell you that the overarching theme of our tenure as chair of the council
will be Development for the People of the North.

With the help of our Arctic Council partners, we will focus on creating economic growth, strong and
sustainable Northern communities and healthy ecosystems.

Canada will propose three sub-themes to guide our work.
The first is Responsible Arctic Resource Development.

The development of natural resources is important to the economic future of the Arctic and to the
long-term prosperity of its people.

As | said when | represented Canada at the Nuuk [Greenland] ministerial meeting [of the Arctic
ouncil] in May 2011, the potential for wealth and job creation through resource development in the
arctic is great.

Canada is determined to see Northern communities benefit from the economic boom that is unfolding
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in the region.

hat the land, water and animals that many Northern people still depend upon are not negatively

OHowever, this development must be done in a responsible and environmentally sustainable manner so

0

impacted. And we believe that the council must play a strong role in ensuring that this goal is
achieved.

Canada will continue the work begun during Sweden's tenure as chair of the Arctic Council to
enhance the relationship between the business sector and the council.

Businesses in the Arctic have experience, including lessons learned and best practices, in many
areas important to the circumpolar region.

Canada will work with its Arctic Council partners to find more opportunities for the business sector to
engage with the council in order to share best practices and lessons learned in the circumpolar
region.

Safe Arctic Shipping is our second sub-theme.
Canada will continue the council's work on oil-spill prevention in the Arctic. This is essential.

An oail spill from one of the many ships that will soon be crossing Arctic waterways as the shipping
season becomes longer could have serious consequences for the environment and the livelihoods of
Northern people.

Canada foresees the development of guidelines for Arctic tourism and cruise ship operators. This
work will support the new Arctic search and rescue agreement [Agreement on Cooperation in
Aeronautical and Maritime Search and Rescue in the Arctic] signed by all Arctic Council states in
Greenland in 2011.

The third and final sub-theme is Sustainable Circumpolar Communities.

My family, friends and all Northerners are facing new challenges as a result of the impact of climate
change.

It is critical that the council help people adapt to these changes, including by sharing best
practices. We must also explore together how best to advance work on short-lived climate forcing
agents, like black carbon. These agents come from industrial centres far from Northern communities
but have significant impacts on Northern lifestyles.

Conclusion

In its first 16 years, the Arctic Council has done very important scientific work and shaped global
policy on key issues, such as mercury.

Canada will continue this work.

But now we must make sure that we apply the findings of that research in a practical way that will
help improve the well-being and prosperity of people living in the Arctic.

During my visit to the Fram Museum on Saturday, | learned about the innovation that went into the
design of [Norwegian explorer Fridjot] Nansen's impressive ship.

I also learned that the name of Nansen's ship, Fram, means "forward,” which is fitting for a ship that
-vas designed to deal with the harsh challenges of sailing Arctic waters—and to go farther north
han anyone had gone before.

It is in this spirit that | envision the Arctic Council moving forward.

www.intemational.gc.ca/media/arctic-arctique/speeches-discours/2013/01/23a.aspx?lang=eng&view=d
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The Arctic region will be facing not only a time of change and challenge, but also a time ofgreat
opportunity.

If we combine the knowledge of the people who have lived in the North for generations with what
we have learned through innovative research and technology, we can move forward successfully.

Of this, | have no doubt.

And we must move forward together, in a unified way, with the eight ArcticCouncil countries and
the six Permanent Participant organizations all at the table.

In closing, | wish you a successful conference.

We have much to learn from each other and | appreciate this opportunity to share some of my
thoughts with you.

Thank you.

Date Modified: 2013-01-23
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Establishment of the Arctic Council

In 1996, the Ottawa Declaration formally established the Arctic Council as a high-level intergovernmental forum to provide a
means for promoting cooperation, coordination and interaction among the Arctic States, with the involvement of the Arctic
Indigenous communities and other Arctic inhabitants on common Arctic issues: in particular, issues of sustainable development
and environmental protection in the Arctic.

Arctic Council Chairmanship

The Chairmanship of the Arctic Council rotates every two years between the eight member states.
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Arctic Environmental Protection Strategy
In September 1989, on the initiative of the government of Finland, officials from the eight Arctic countries met in Rovaniemi,
Finland to discuss cooperative measures to protect the Arctic environment. They agreed to work towards a meeting of

circumpoiar Ministers responsible for Arctic environmental issues. The September 1989 meeting was followed by preparatory
meetings in Yellowknife, Canada in April 1990; Kiruna. Sweden in January 1991; and, Rovaniemi, Finland in June 1991

In addition to the numerous technical and scientific reports prepared under this initiative, the Arctic Environmental Protection
Strategy was developed. This Strategy represents the culmination of the cooperative efforts of the eight Arctic countries:
Canada, Denmark. Finland. Iceland. Norway, Sweden. Union of Soviet Socialist Republics, United States of America

The eight Arctic countries were assisted in the preparation of the Strategy by the following observers: Inuit Circumpoiar
Conference, Nordic Saami Council, USSR Association of Small Peoples of the North, Federal Republic of Germany, Poland,
United Kingdom, United Nations Economic Commission for Europe, United Nations Environment Program, and the International

Arctic Science Committee.

Aeronatical and Maritime Search and Rescue (SAR) Agreement

Inaddition to the Nuuk Declaration, an Aeronautical and Maritime Search and Rescue (SAR) agreement was signed at the Nuuk
Ministerial (12 May 2011). The SAR agreement is ground-breaking in the annals of the Arctic Council, as itis the first legally-
binding agreement negotiated underthe auspices of the Arctic CounciL
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Frequently Asked Questions
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1What is the Arctic Council?

The Arctic Council is a high-level forum for political discussions on common issues to the governments of the Arctic States and its inhabitants. The Arctic Council is
the only circumpolar forum for political discussions on Arctic issues, involving all the Arctic states, and with the active participation of its Indigenous Peoples.

2 How and when was the Arctic Council established?

In September 1989, on the initiative of the government of Finland, officials from the eight Arctic countries met in Rovaniemi, Finland, to discuss cooperative measures
to protect the Arctic environment The initiative resulted in numerous technical and scientific reports being prepared, culminating in the Arctic Environmental
Protection Strategy (June 1991) - a declaration on the protection of Arctic environment Through this cooperation the Arctic Council formed with the signing of the
Ottawa Declaration on 19 September 1996 in Ottawa. Canada.

3 Who are the partners of the Arctic Council?

The Governments of the eight member states (see question 5), the Permanent Participants (PPs), the Working Groups and the Observers.

4 Which countries are members of the Arctic Council?

The Arctic council member states are

* Caech

* Dermark (induding Greenlard and the Farce ary)
* FArland

* Jodad

* Noway

« Saeckn

*  Russian Feckration

United States of Anerica

5 What is a SAO?

The SAO. or Senior Arctic Official, is appointed by an Arctic state to manage its interests in the Arctic Council. The SAO is thus agovernment representative, usually
from a member states' Ministry of Foreign Affairs. The SAO guides and monitors Arctic Council activities in accordance with the decisions and instructions of the
Arctic Council Foreign Ministers.

6 Who are the Permanent Participants (PPs)?

Permanent Participants is acommon term for organizations that represent indigenous peoples in the Arctic Council; either by representing a) a single Indigenous
People resident in more than one Arctic State; or. b) more than one Arctic Indigenous People resident in asingle Arctic State. The PPs participate actively and are fully
consulted in all deliberations and activities of the Arctic Council. The Indigenous Peoples Secretariat (IPS) in Copenhagen, Denmark, serves the six Permanent
Participant organizations:

Aevt Interrationdl Assoriation (44

Avttic Athetesken Cound (40

Gnichin Cound Interretiordl ()

Incit Grourrpolar Cound (0

Russian Assotation of Indigenos Pecples of the North, Seriaiand Fer Ezst (RAFCN
i Courdl (%)

7 What is a Chairmanship?

% ok X ¥ *
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A Chairmanship of the Arctic Council is the term used for any of the eight Arctic States leading the Arctic Council during aspecified time. The chairmanship rotates
every two years among the eight Arctic States. Denmark chairs from 2009-2011. Sweden from May 2011-2013. The Chairmanship, assisted by AC Secretariat staff, is
responsible for arranging and hosting the Arctic Council meetings during its period.

8 Who are the AC working groups, and what do they do?

The six Arctic Council working groups engage in scientific-oriented studies on issues concerning the Arctic environment and its inhabitants. These include:
monitoring, assessing and preventing pollution in the Arctic, climate change, biodiversity conservation and sustainable use, emergency preparedness and prevention:
as well as, living conditions of Arctic residents, studies on oil and gas and on Arctic shipping. The reports provide advice and recommendations to the Arctic Council.
Click to read more about each working group, its work and publications:

* - AdicContamirents Adion Program (ACAPD)

Artic Monitoringand Assessent Progranmre (AVAD)
Corsanvation of Ardtic Horaand Feure (CAFP)
Bverery Preention Preparediessand Resporse (R
Protection of the Ardtic Vrine Environrent (PAVE)

«  Sstaineble Davdopent Working Group (DWG)

9 What does the Arctic Council do?

¥ o+ x <

The Arctic Council is the only circumpoiar forum for political discussions on Arctic issues, involving all the Arctic states and with the participation of its Indigenous
Peoples. The Arctic Council Working Groups engage in issues such as monitoring, assessing and preventing pollution in the Arctic, climate change, biodiversity
conservation and sustainable use. emergency preparedness and prevention, as well as living conditions of Arctic residents etc. The scientific reports provide
knowledge, advice and recommendations to the Arctic Council. Senior Arctic Officials and PPs meet at least twice a year, while all partners meet at Ministerial
Meetings held every two years in the country holding the Chairmanship. With the increasing international focus on climate change and Arctic issues, the political
importance of the Arctic Council has also increased. All Arctic Council decisions require consensus.

10 Who are the Observers?
Under certain conditions. Observer status in the Arctic Council is open to:

a) Non-arctic states (currently 6): (there you will also find contact details of the national representatives)
b) inter-governmental and inter-parliamentary organizations, global and regional (currently 9):
€) non-governmental organizations (currently 11).

11 Does the Arctic Council sponsor projects?

All contributions to the work of the Arctic Council is on a voluntary, project by project basis and is largely provided in the form of people, expertise, scientific data
and/or financial resources to implement specific projects in the Working Groups. Thus, the Arctic Council does not sponsor private/university/research projects.

12 How is the Arctic Council connected to the Indigenous Peoples Secretariat?
The Indigenous Peoples Secretariat (IPS) supports the Indigenous Peoples' organizations that are Permanent Participants of the Arctic Council
13 What is the role of the Arctic Council Secretariat (ASC)

The Arctic Council Secretariat is an administrative office that works under the direction of the Arctic Council Chairmanship. The Secretariat manages logistics related to
the biennial member states' meetings and the more frequent SAO meetings. The Secretariat temporarily located at the Fram Centre inTromso, Norway, is also
responsible for maintaining the Arctic Council website.

14 Are there employment opportunities at the Arctic Council Secretariat?

When relevant, the Secretariat posts available vacancies on the Arctic Council website.

15 Can | get an internship within the Arctic Council Secretariat?

Itis possible to get an internship lasting from two to six months. The ASC gives priority to students from the Arctic states enrolled in a Master's Arctic-related program
or other relevant programs. High proficiency in English is a must Open positions for interns will be announced on the AC website.

16 Where can Ifind a specific document? Ex. The Tromso Declaration.

Using the search field titled "Search all of arctic-council.org" in the upper, right corner of the homepage, you can search for any document report, declaration either
by title, place, date. SAO or other suitable search criteria

17 Where can Ifind more information about a specific country or region?

Under each member state you can find information and additional links to the country in question. Find out more about the member states.
18 Ministerial meetings

The Arctic Council Ministerial meetings take place biennially and mark the transition from one chairmanship to the next. Inaddition, Deputy Ministers' meetings have
been held biennially by the Danish and Swedish chairmanships in 2010 and 2012.
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The next Ministerial Meeting will be held 15 May 2013 in Kiruna. Sweden.

List of past Ministerial Meetings:

BNy A2
Depty Mristers Meeting, Stockhalm Sneckn

DMy DL
Mristerial Mesting Nk Greerlard

e 27 May 2010
Deputy Ministers' Meeting, Copenhagen, Denmark.

2 Al 2009
Miristerial Mesting, Tromso, Novay,.

« 26 October 2006
Ministerial Meeting. Salekhard. Russian Federation.

» 24 November 2004
Ministerial Meeting, Reykjavik, Iceland.

e 10 October 2002
Ministerial Meeting, Inari, Finland.

e 13 0October 2000
Ministerial Meeting. Barrow, Alaska, USA.

» 17-18 September 1998
Ministerial Meeting, lgaluit, Canada.

Tegs:

Arctic Council Chairmanship Secretariat 2007-2013
Fram Centre ¢ N-9296 Tromso. Norway e Tel: +47 77 75 01 40  AC Secretariat
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Proclamation 2667 of September 28,1945
Policy of the United States with Respect to the
Natural Resources of the Subsoil and Sea Bed of the
Continental Shelf

Acronym: Truman Proclamation

Citation: 10 Fed. Reg. 12,305 (1945).
Codified as Executive Order 9633 of September 28,1945.

Executive Purpose:
The Proclamation and Order extend U.S. jurisdiction over the submerged lands and subsoil of the Outer

Continental Shelf.

Summary:
The Truman Proclamation extends the U.S. claim to submerged lands and offshore resources ofthe Outer

Continental Shelf (OCS) in the interest of conservation and prudent development of the natural resources
o fthe seabed. For administrative purposes, it places the natural resources o fthe subsoil and sea bed ofthe
continental shelfunder the control of the Secretary of the Interior. When the continental shelf extends to
waters that are controlled by another state, the boundaries of the jurisdiction and control are to be
negotiated and settled between the United States and the other state.

The Truman Proclamation was codified by the Outer Continental Shelf Lands Act (OCSLA) which
affirmed the United States’ exclusive jurisdiction over its continental shelfresources and created authority
for the Department o fthe Interior to encourage discover and development ofoil through a leasing program.
The Proclamation specifically retains the right to free and unimpeded navigation on the high seas of the
waters above the continental shelf.

This proclamation was issued at the same time as Proclamation 2668 entitled the “Policy of the United
States with Respect to Coastal Fisheries in Certain Areas ofthe High Seas” and they are often referred to
together as the “Truman Proclamations.” Although the development of the proclamations and Executive
Order substantially occurred under President Roosevelt, it was issued under President Truman and is
known under his name.
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FEDERAL REGISTER Proclamation 2667 of September 28, 1945
Title 3 - The President Continental ShelfofUnited States
64 Fed. Reg. 48,701 September 28, 1945

A Prodanstion

Policy ofthe United States with Respect to the National Resources of the Subsoil and Sea Bed ofthe
Continental Shelf

W HEREAS the Government of the United States of America, aware ofthe long range world-wide need
for new sources o fpetroleum and other minerals holds the view that efforts to discover and make available
new supplies of these resources should be encouraged; and

W HEREAS its competent experts are of the opinion that such resources underlie many parts of the
continental shelfo ffthe coasts o fthe United States ofAmerica, and the with modem technological progress
their utilization is already practicable or will become so at an early date and,;

W HEREAS recognizedjurisdiction over these resources is required in the interest o ftheir conservation and
prudent utilization when and as development is undertaken; and

W HEREAS itis the view ofthe Government ofthe United States that the exercise ofjurisdiction over the
natural resources of the subsoil and sea bed ofthe continental shelfby the contiguous nation is reasonable
and just, since the effectiveness of measures to utilize or conserve these resources would be contingent
upon cooperation and protection from the shore, since the continental shelf may be regarded as an
extension ofthe land-mass of the coastal nation and thus naturally appurtenant to it, since these resources
frequently form a seaward extension o fa pool or deposit lying within the territory, and since self-protection
compels the coastal nation to keep close watch over activities off its shores which are of the nature
necessary for utilization of these resources;

NOW THEREFORE. I, HARRY S. TRUM AN, President of the United States of America, do hereby
proclaim the following policy of the United States of America with respect to the natural resources of the
subsoil and sea bed of the continental shelf.

Having concern for the urgency ofconserving and prudently utilizing its natural resources, the Government
ofthe United States regards the natural resources ofthe subsoil and sea bed ofthe continental shelfbeneath
the high seas but contiguous to the coasts ofthe United States, subject tojurisdiction and control. In cases
where the continental shelf extends to the shores of another State, or is shared with an adjacent State, the
boundary shall be determined by the United States and the Sate concerned in accordance with equitable
principles. The character as high seas of the waters above the continental shelf and the right to their free
and unimpeded navigation are in no way thus affected.

IN WITNESS WHEREOF, | have hereunto set my hand and caused the seal of the United States of
America to be affixed.

D O NE atthe City ofWashington this 28thday o f September, in the year of our Lord nineteen hundred and



forty-five, and of the Independence of the United States of America the one hundM ffiRa'sSvdtffiuUM AN
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ANNEX . HIGHLY MIGRATORY SPECIES

Albacore tuna: Thunnus alalunga.

Bluefin tuna: Thunnus thynnus.

Bigeye tuna: Thunnus obesus.

Skipjack tuna: Katsuwonuspelamis.

Yellowfin tuna: Thunnus albacares.

Blackfm tuna: Thunnus atlanticus.

Little tuna: Euthynnus alletteratus; Euthynnus affinis.

Southern bluefin tuna: Thunnus maccoyii.

Frigate mackerel: Auxis thazard\ Auxis rochei.

Pomfrets: Family Bramidae.

. Marlins:  Tetrapturus angustirostris; ~ Tetrapturns belone;
Tetrapturus pfluegeri; Tetrapturus albidus®, Tetrapturus audax;
Tetrapturus georgei; Makaira mazara', Makaira indica; Makaira
nigricans.

12. sail-fishes: Istiophorusplatypterus\ Istiophorus albicans.

13. swordfish: Xiphias gladius.

14. sauries: Scomberesoxsaurus; Cololabissaira; Cololabis adocetus\

Scomberesox saurus scombroides.

15. Dolphin: Coryphaena hiﬁpurus\ Coryphaena equiselis.

16. Oceanic sharks: Hexanchus griseus; Cetorhinus maximus\ Family
Alopiidae; Rhincodon typus;, Family Carcharhinidae; ramily
Sphyrnidae; Family Isurida.

17. Cetaceans: Family Physeteridae; Family Balaenopteridae\ Family

Balaenidae; Family Eschrichtiidae\ Family Monodontidae; Family

Ziphiidae; Family Delphinidae.

ANNEX II. COMMISSION ON T
OF THE CONTINENTAL S

R
b, oL ®NOY HWNE

HE LIMITS
HELF
Article 1

In accordance with the provisions of article 76, a Commission on the
Limits o fthe Continental Shelfbeyond 200 nautical miles shall be established
in conformity with the following articles.

Article 2

1. The Commission shall consist of 21 members who shall be experts
in the field of geology, geophysics or hydrography, elected by States Parties
to this Convention from among their nationals, having due regard to the need
to ensure equitable geographical representation, who shall serve in their
personal capacities.

2. The initial election shall be held as soon as possible but in any case
within 18 months after the date of entry into force of this Convention. At
least three months before the date of each election, the Secretary-General of
the United Nations shall address a letter to the States Parties, inviting the
submission of nominations, after appropriate regional consultations, within
three months. The Secretary-General shall prepare alist in alphabetical order
ofall persons thus nominated and shall submit it to all the States Parties.

3. Elections of the members of the Commission shall be held at a
meeting of States Parties convened by the Secretary-General at United
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Nations Headquarters. At that meeting, for which two thirds of the States
Parties shall constitute a quorum, the persons elected to the Commission shall
be those nominees who obtain a two-thirds majority of the votes of the
representatives of States Parties present and voting. Not less than three
members shall be elected from each geographical region.

4. The members of the Commission shall be elected for a term of five
years. They shall be eligible for re-election.

5. The State Party which submitted the nomination ofa member of the
Commission shall defray the expenses of that member while in performance
of Commission duties. The coastal State concerned shall defray the expenses
incurred in respect of the advice referred to in article 3, paragraph 1(b), of
this Annex. The secretariat of the Commission shall be provided by the
Secretary-General ofthe United Nations.

Article 3

1. The functions ofthe Commission shall be:

(a) to consider the data and other material submitted by coastal
States concerning the outer limits of the continental shelf in
areas where those limits extend beyond 200 nautical miles, and
to make recommendations in accordance with article 76 and the
Statement ofUnderstanding adopted on 29 August 1980 by the
Third United Nations Conference on the Law of the Sea;

(b) to provide scientific and technical advice, if requested by the
coastal State concerned during the preparation of the data
referred to in subparagraph (a).

2. The Commission may cooperate, to the extent considered necessary
and useful, with the Intergovernmental Oceanographic Commission of
UNESCO, the International Hydrographic Organization and other competent
international organizations with aview to exchanging scientific and technical
infonnation which might be of assistance in discharging the Commission’'s
responsibilities.

Article 4

Where a coastal State intends to establish, in accordance with article 76,
the outer limits of its continental shelf beyond 200 nautical miles, it shall
submit particulars of such limits to the Commission along with supporting
scientific and technical data as soon as possible but in any case within
10 years of the entry into force ofthis Convention for that State. The coastal
State shall at the same time give the names ofany Commission members who
have provided it with scientific and technical advice.

Article 5

Unless the Commission decides otherwise, the Commission shall
function by way o f sub-commissions composed o fseven members, appointed
in a balanced manner taking into account the specific elements of each
submission by a coastal State. Nationals of the coastal State making the
submission who are members of the Commission and any Commission
memberwho has assisted a coastal State by providing scientific and technical
advice with respect to the delineation shall not be a member of the
sub-commission dealing with that submission but has the right to participate
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as a member in the proceedings of the Commission concerning the said
submission. The coastal State which has made a submission to the
Commission may send its representatives to participate in the relevant
proceedings without the right to vote.

Article 6

1. The sub-commission shall submit its recommendations to the
Commission.

2. Approval by the Commission of the recommendations of the
sub-commission shall be by amajority oftwo thirds ofCommission members
present and voting.

3. The recommendations of the Commission shall be submitted in
writing to the coastal State which made the submission and to the
Secretary-General of the United Nations.

Article 7

Coastal States shall establish the outer limits of the continental shelfin
conformity with the provisions of article 76, paragraph 8, and in accordance
with the appropriate national procedures.

Atrticle 8

In the case of disagreement by the coastal State with the
recommendations of the Commission, the coastal State shall, within a
reasonable time, make a revised or new submission to the Commission.

Article 9

The actions of the Commission shall not prejudice matters relating to
delimitation of boundaries between States with opposite or adjacent coasts.

ANNEX I1l. BASIC CONDITIONS OF PROSPECTING,
EXPLORATION AND EXPLOITATION

Article 1
Title to minerals

Title to minerals shall pass upon recovery in accordance with this
Convention.

Article 2
Prospecting

1. (a) The Authority shall encourage prospecting in the Area.

(b) Prospecting shall be conducted only after the Authority has
received a satisfactory written undertaking that the proposed
prospector will comply with this Convention and the relevant
rules, regulations and procedures of the Authority concerning
cooperation in the training programmes referred to in
articles 143 and 144 and the protection of the marine
environment, and will accept verification by the Authority of
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Arctic Security: Five Principles That Should Guide U.S. Policy
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Commentary-

Russia's Race for the Arctic

By Ariel Cohen, PhD.
August 8, 2007

By planting the Russian (lag on the seabed under the North Pdle and daiming a sector ol the Conttinenttal Shelf
the size oi Vestern Europe, Moscow generated anewsource ol intermetiondl tersion, seemingly aut oi the ue

Geopalitics and geoecononics are driving IMiosoow's latiest noves. The potential proits are certainly conpelling,
Geologists believe a quarter ol theworld’s oil and ges —hillions ol barrels and trilliors ol cubic iest—ay be
located on the Arctic Continental Shell and possibly under the polar cap.

The Arctic, the firdl Irontier, also harbors predious, lerrous and nonlerrous etals, as well as diamoncs. At
today's prices, these riches ey be worth hundreds ol billions oi dollars. And il the ice caps it and shrink; not
only will these resources will e more accessible then they are todky, but a new sea raute dong the northem
coest ol Eurasia ey be gpento reach them

The ather side ol the econaric coin is political —the exploration and explaitation ol pdlar petrdeumand ather
resources ey be a megaproject lor the 21st century —the kind ol gpportunity thet Russia is seeking to satisfy
its aoition to becorme whet Presidertt Madimir Putin hes temred an energy superponer.”

In 2001 Russia tiled a daimto expand the continental shell with the United Netions Commission onthe Limits of
the Continenttal Shell uncer tre Law ol the Sea Treaty (LOST), towhich it is a party. However, in2002 the
comission dedared it neither acoepts nor rejects the Russian daim and dermended ore study. Russia plans to
resubit the daim and expects to get the arswer by 2010.

Russia’s dains are literally on thinice. Mosoow is edending its daim to the Arctic Ocean seabed based onits
contral oi the Lomonasov Ridge and the IMenoeleav Ridge, two undenater geological structures tretjut info the
ooean Irom the Russian continental shell. However, it looks like the ridges do not extend lar enough tojustify
Moasoow's dains beyord its 200-mile econarmic zone, while ather countries also daim contrd o the sae area,

This latest nove by Mosoow is also a chilling throwbeck to the 1930s Stalinist atternpts to congueer the Arctic
during the years when e U.S.S.R. wes seized by tear and hetred. Stalin and his hendhmen executed “eraries of
the people’ by the hundreds ol thousands inmodk trils and inthe beserrents ol tre Lubyanka secret police
headirters, or inuramed killing sites inthe woods. Those notyet arrested were iorced to goplaud the

o

"heroes oi the Arctic™: pilots, sailors and explorers, ina mecabre odleration oi Stalinist tyrany.

To the regine’s critics, today’s expedition is a chilly reninder oi the brutal erawhen rillions oi Gulag prisoners
were st to the irazen expanses to build senseless megaprojects lor the power-crazy dictator.

Today's Russian rhetoric is rerriniscent oi the pest two centuries. The leeder oi the Arctic expedition, Artur
Chilingarov, deputy dreimrenoi the Russian Dung, prodaimed, The Arctic is ours and we should rrenifest our
presence.”" Russia's Arctic and Antarctic Instituite dedared, “This is like pladng ailag ontremoon* —
conveniently forgetting the United States never dained the moon s its textitary.

Andrei Kokoshin, chainrenoi a parliamentary committee on the ex-Soviet region, said Russia "Will have to
actively defend its interests inthe Arctic™ and called lor reinforcing Russia’s Northem Heet and border querd
units and building airfields to “ersure Iull contrdl.” Viadimir Putin spoke on a Russian nudear ponered ice
bresker earlier this year, urging greater ellorts to seoure Russials "strategic, econarmic, sdentiiic and deferse
interests” inthe Arctic.

A crisis over Russian dains inthe Arctic would be perfectly avoidable, il Russia is prepared to behave inanore
avilized menrer. 11 Moscow suggested exploring the Arctic's welth ina cooperative lashion, inpartnership with
the United States and other countries aboerd, this couid beconre a productive project thet lurthered intermetiordl
cooperation. However, the curent nush to domirete the Arctic Ooean and everything under it indicattes tret
greed and aggression characterize the new Russian polar bear.

The State Departrrent hes expressed its skepticism regarding planting ol the Russian Hegand said it hes no legdl
starding or ellect on Russia's daim Canada hes voiced similar abjections.

To stop the exparsion, the U.S. should encourage its Iriendss and allies —Canada, Denmark and Norway —to
purste their dains in the United Nations Commission on the Limits ol the Continental Shell. While the United
Sates hes not ratilied the Law oi the Sea Treaty (LOST), ather Arctic countries, induding Nonay ad
Denmark, heve filed their onn dainrs with the Conmrission, gpposing Russian darrends.

The Nordic countries do not view Russia’s attermped seabed grab kindly. Nor shoud they. The U.S. should dso
enoourage Canada to coordinete a possible daimthrough the Intemetional Justice Court inThe Haguie against
teRussian grab.

Russia's dedision to take an aggressive stand hes leit the U.S., Canada and the Nordic countries little choice it
1o design a cooperative High North strategy, and invite other friendly countries, such as Great Britain, to eqend
the necessary mears to build up the Vstemn presence inthe Arctic. This will probebly have to indude a lleet of
nodem ioebreskers, submersibles, geophysics/seismic vessels, and polar airoraft.

There istoo much at stake to leave it 1o the Russian bear.

Avriel Cohen is a senior research fellow for Russian and Eurasian Studies at the Hevitage Foundstion and the
author ol "Russian Inperialismt Development and Crisis (1998)."

First appeared in the Washington Times
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Commentary-

Arctic Security Heats Up

Bv Peter Brookes
November 6, 2008

By many aooounts, the seaice thet covers muchofthe earti's Arctic regionis retting The size—thet is, e
edet - ad thidness ofthe Arctic ice floes are diminishing folloninga three-decack trend and bshing up
agpirst last year's historic lowns.

\Ahile reny ruminate abouit the lives of polar bears, dinete change intreNorthemHarrisphere ad eeentre fete
EE%TBII idand retiors fromrising sealevels, there are ather possible invplications, too—those of the security
ItmmﬂamﬁbﬁegﬁogaimMPde beongstoroare, tre area arourd it ey hald significant
returdl resources, wdtdrglags iously ineccessible all and returd ges. Casdanrgﬂehmm
oferergytocorsurersad thehgw\dueo ol and returd s to producersthese

goemets, reurdly, arepawgverydoseeﬂerﬁmtotfedmmcd”a”gestd«gpme mtheArclJC Ocean

Crounpolar retiors, most notabdly the U.S ., Russia, Canads, Norway ard Dennvark; are scramblingtodaim
ard contrd the vast unigped ccean floor under the disgopearing ice —eventre transit lanes throughtre Arctic.

Hello, dirrete chernge; goodbye, pesoeful pde

Resource-rich region

The Arctic (anundefined areg, but generally above 66 degrees North latituok) ey have as muchas 90 billion
tecically recoverable barrels of all and nearty 2 trillioncubic feet of recoverable returd ges, besed oncurent
indLstry capebiilities and practices, according to ajust-relessed four-year study by e U.S. Gedlogical Survey
(USGS). By conyparison there are nore then 1 trillion barrels ofproven ol reserves and more tren6 trillion
oubic feet of returd ges giobally, treworid corsunes nearly 90 nillion berrels of oll aciy.

Intrefirst publidy available assessent oftre region, the USGS etinrates the Arctic acoounts for more tren20
percant ofthe yet-to-e-ciscovered, tedhrically recoverable resources intrewaorld, induding neery 15 percernt
oftreword's undisoovered off and 30 peroent ofits returd ges.

13 AdcSaiHesLp

Thet is good rens—butwho owrs it?

Accordingtothe 1982 United Nations ConventiononLaw ofthe Seg, states have aright to a 200+auticarile
Bdusive Eoononic Zone (EEZ) offtheir coests. The EEZ canbe exterdad ifit is pert ofa country's contirental
shelf where the state candaimsovereignty over netLral resources. This, ofcourse, canleed to conflicting
territoriel dains. Indeed, experts assart this issue could be perticularty difficuit intre Arctic, where states
potentid rights to the resources around the largely unedored North Pole, espedially the potentially rich
Lormonosov Ridge, anundersea mountainrange, more then 1,200 riles larg, are likely to overigp.

In May, tre five Arctic Coeantbordering states metonGreenland. The resuiting liulissat Dedaration regffimred
theratias cammitnrent toan ordery settlerent of corflicting dain's conceming the continental shelf anorg
other issues tied to the Arctic region Researchers fromithese countries have been cdllecting data framthe sea
bed to sorport their Arctic asairations. Ofoourse, some countries are notwaiting to erk their temitory.

In August 2007, two Russian ressarchvehides, Mir-1and -2, danted atitriumfiagontre
Sea bed near tre North Pole at . depthofnearty 14,000 feet, daining for IVioscowa tenitary betweentte
undkrsea Venddleev and Lormonosov rides the size of France, Carmrany and Itally conined. While sare
Cerickd the flaglanting es a little rmore thena geopalitical sturt, the Russians are likely serious ebout their
dains, corsidening thair quiest for off and ges rights—inoked, energy hegemory across tregloe (Russiaistre
warddsNo. 1 afretural ges adNo. 2 exporter ofoi Some experts bdlieve Russianoil resenes hae
pesked and will be depleted by 2030)

InJuiy, Mosoowamounoad itwouid serd its Northem Heet Navy, besed at Severonorsk ontreKola

g’;aja tomndArcﬁcmetas—paEgs ﬂeﬁriﬁr&gﬂesobesaérteﬂﬁfdld%a&;nr'stagm inte
1990s. Indkeed, itwies reported inlate Septerrher thet a Northern Heet subnarine a3y

trarsit uncer tre Arctic ice, surfadngoffthe Kanchatka Peninsula intie narthemPadific Coeen

Sare eqarts ae eqedingore thena fewnewsubmarines and surface ships for Russials anoedighty Kola
Perireula, induding, perhgs, another unat developing airoratt carmiers thet could e aperating innarttem
dires intre cutyears. The shiptuilding programwill not inducksjust warships, butalsoas marry s 14 newice
bregkers intrecorringyears. Infeet, Russiacomrissioned treworid's largest nudear-ponered ioe bresker lest
year, 50 Years ofVictory, bringing the nunoer ofnudear ice-crushing ships available for Arctic duty to seven
The RussianNawy hes tried to downplay its nore musoular stanoe intre Arctic, insisting itisjust part ofits
returd reemergence as agreat neval poaer That reemergence will be balstered by a 30 peroent inoreese in
Russia's ceferee buoet red year. In ammbaktotreOoldV\br Moscowalreedy hes its Long Rarge:
Aviation gperatingwickly, |rdujrg inthe Arctic, using Tu-9 recomeissance ad Tu-142 am-shmire
airorafi frambeses inRussia’s northemarnd fer esstemimilitary districts.

Inaddtionto its ilitary marewvers, inSeptener, Russian President Drritry Medvedev instructed the drafting of
anewstate policy onthe Arctic, indudinga lawexpressing Moscow's viewafthe country's northemborcr.

The Kremiinalso hes sent sentific exititiors to the Arctic to survey the area.and oollect evidence, induding sol
saples; to Support Miosoow's daimito the Lomonosow Ridge as anexdersion of Russials continental shelf But
treRussians are nat tre anly anes gearing Up for possible Arrctic action

Canad, for are, is ot starding idy by when it comes to the Arctic. Canadian stientists are buildingtheiroan
msefadarrsmtteLamdege ada second subsurfece mountainrange intre Vest, called tre

it


http://www.heritage.org/research/commentary2008/11/arctic-security-heats-up

B AdicSaityHesUp

Alpha Ridke, inthe Beaufort Sea. In suppart of this, Ottawna also hes amnounoed plans to huild six to eiit

medumisized ships, capeble of gperating inice 3 feet thiok; to conoluct Arctic petrdls. Caneda hes are large ad

five light- to medumisized icghreglers; all are reeching tre erd ofthair senvice lives. Sare say the ridisized

shpsrmyrube Y totretask, irsteed calling for larger shps for thejob oflodqrgaﬂerCamhs socalled
North'" One skeptical Canedian politiciansaid the rewships are mare gty called "dushHoreders.™

Buttretis not dl. In August, Canedian Prime Minister Stephen Harper anounced plars to establish a deeprsea
port onBaffinisland to support Canedianair and sea petras inthe region, espedialy tre rEwoumemmpn
Ottavna dlso plars to build a newwinter- fighting schoal at a bese onResalute Bay inthe Nortrwest

mies sauthofthe North Pole, affimringthet Caneda plars a groning—and longrtem—presence mtteArd]c

\hile Canacia reportedly hes fewer then200 soldiers andl 1,500 valunkeer indigenaus Inuit rangers aperatingin
theArctic, providingsecurity to more then 15 illionsoLere riles ofCanediantenitary, large-scale, jairtt
exeroses, suchas theNanook series, heve inoreased. The comranckr of Jaint Task Foroe North, whichkicked
offNanook ‘08 inlate Septener, said "Our is toeart soverEigty, darorstrate sovereignty and
secuiity, but also leamhowto live offthe land and leammore about tre gperatingenvirament here intre north™”

A Canediancomrissionalso recamrencked Ottava estabisha sunvellanoe network to moritor
adivities inthe Arctic as well as build a newresearch station neartre Northwest Pessage. Ottanadso varnts
recanitionofits sovereignty over the Northwest Passage, the ancemythical raute tret ollers the quickest and
nmosteconarT ic betweenAsiaand ELrope, dinviratingthe nead for, and linvtations inposed by, e
ParemaCardl. The route, whichby soe estinvates night e navinYole year-round by 2050, would dhorten
shipping distanoes betweentretwo aontinents by more then 2,000 riles, cuttingoosts and travel tine for sea
Q.

Scandnaviensorande

Demuk whichlays damto the Arctic thraughits ionofselfgovemingGeerland, dsois gettingintre
aﬁj dains the Lomonosov Ridge isa gedlagical emargofﬂ“e large idard lg%hrrr%s
V\hch inreglity is rmev\hteﬁmgeen
But conflicting dairs are not restricted to the Russiars, who are nat likely to be intimickted by Denishdains.
The Dares also are gpaming with the Canedians over oanership oftiny Hans Iland, a rocky Arctic cutorop,
whichbothcountriesdaim
The Danes are nat the anly anes ontrenoe inScandinavia. Nonway, anenergy giant, plans to sperd nore tren
$100 nilliononaneweledtranic sunellance systemito ronitor Russian adtions intre narth, according toa
Deferse News report indune: Raminisoent ofthe Cold War ard its rdle as a frontine NATO state init, Norway
Will establishreckr statiors ard nonitaring fadities inthe Barents and Nonegian sess, acoordingto
Cslo. The proposed suneillance systemis a resparse not anly to Russials rednvigoratied interest intre Arctic,
bt also to Mosoows heightered nilitary activity on the neigbaring Kola Penirsuia and sumoundingenvirars.

The Americans, who lay daimito the Arctic thraugh Alaska, also are paying nore atterntionto the region. For
irstanoe, inMay, theUS - military laundhed its annuel Northem Edlge seies ofexerdises inard around Alaska,
Over atwoweek period, the exerdise invalved more then 5,000 personrd fromunits fromas for aney as
Hawaii and Japen, aswell as more then 100 airoraft and a ruber ofU.S. Nawy shps. The Russians, nat
suprisingy, highlighted the annuel Alaska exerdise this year, Lsingitas a thetoncdl foil forjustifying theiroan
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;m?i builchup intre Arctic. Atthoughalweys tight amepqaera] tre Arericansilent

m In C. tghHi its oS, canslentsenvice is
m%mmmmmmmﬂeaﬁﬁa&m innorthemwaters, ro douot to test itselfin
treArctic's dengngeniramet.

Thedmindedice oata wlldergeﬂestratechmmtfeArcﬂc ion, sie
herbor for Russian flest IISUCmg)I,eahmrslnﬁHrmt-aﬁ-mse 9 mmgdl
sumaines ad anti-suaire aroraft

While seamingfy reiurd allies onArctic issues, Canada.and the U.S. actually dispute sone tenitary intre
Beaufort Sea, knonnas theWedge, aswell as tre revigatiordl StatLs ofthe Northwest Passae. V\Ed’lrgm
views the Northwest Passage &s intematiordl waters, while Cttawa sees itas aninterrdl
m%dgg:tedbu .S. suarine transits ofthe pessage, Whichhes beconme a cause celetre mtte(‘aedan
press framtine o tine
Despite this, inAugust, aCanedianresearchdhip, Louis S. St. Laurent, and an Arerican Coast Guard cutter,

, conolcted joint eqaloration of tre narthemsea bed, working to develop a three dimersiord ngp oftre
safloor.

So, while all tre countries concemed have prarrised to allowdiplomecy, stience ard intemetiord lawto resolve
howtte potentially rich Arctic should e dwied Up intens of sovereignty; it is ot dear itwill end Lp thetvay.
For instance, while the cold front that hes desoencied on East-\est refatians over the Russia-Georgia.conflict
appear norgemrare certainy could get intre way of bilateral or muitileterd
cooperation Indeed, evenbefore the Ceorgia dust-Up, anexpert graup expressed concem about the possihility
ofthe Arctic becamingincreasingly ilitarized as the global darrend for energy and rawvimeterials skyrodkets,
o/enmelmrgv\dl-irienﬁam dposticefforts.
In its repart, the USGS cdlled the Arctic region"tre uneqdored prospective area for petrdeumiaaining
onEarth "With little ressonto douiot it, thet assertionwill ot be ignored by the ngjor poners thet ring tre
Arctic. Wﬂwﬂewgemererwmo& beingdriven by duggishnewpradiction, continuing linvts onglobdl
refirirgcapeblity, jittery energy merkets and rapidly inoreesing denvard fromitre likes ofindia.and Chirg,
countnies are likely to rﬂipmrbets inthe Arctic.

U.S. Coast Guard Gonmrendant Adm Thed Allen, duringa recent visit to Alaska, said inaradio inteniews "For
trelast20 the conventiordl viewfor policynrakers InVABshington is tret any activity inthe Arctic is
besically tosdence”

Those dys are gone —jrobably for good Indeed, Washington is expected to shortly issue a presidentia
retiorel seourity directive onthe Arctic —argueby the first rgjor policy satement ontre isse innore trena

But itwill take more thena presicential policy Satement to address the drellenges ofthe Arctic. More resources
will heve to be devated o thetask, induding inoressing tre runoer of U.S. ce breskers, which stands at a peltry
thee syperamLeted ships.

The US. hesalot a stake intre Arctic. Now is not tre tirre for gettinga case ofcdld feet inprajecting
American poaer to protect and advance aur retiordl interests intre north
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Russia’s Regional Development Ministry continues consultations with experts on a proposed ‘Law on the
Russian Arctic’.

According to the United States Geological Survey, the bed of the Arctic Ocean contains one fourth of the world’
reserves of oil and natural gas. This treasure trove is quickly opening as climate change melts the Arctic Ice Cap.

Dr Mikhail Babenko is an oil and gas expert of the Worldwide Fund for Nature:

"Seabed minerals, fish and promising transport routes are also becoming available. In2012, traffic along the
Northeast Passage from Europe to Asia posted a sharp rise. Many governments are now after tapping these
resources for the sake of speeding up economic growth."

Dr Sergei Pryamikov is in charge of international cooperation programmes at Russia’s Arctic and Antarctic Research
Institute in St Petersburg:

"Active Arctic exploration brings together some 15 nations. The treaty on the Svalbard Archipelago now brings
together as many as 40. Importantly, China, Japan, South Korea and India are also showing great interest in Arctic
resources. Several countries advocate a borderless international zone in the Arctic Ocean. Russia, however,
continues to insist that Arctic borders do exist, and drawing them must comply with the United Nations Convention on
the Law of the Sea."

On August 4 2007, a Russian research vessel placed a Russian flag on the bottom of the Arctic Ocean directly

beneath the North Pole. By doing this, Russia called attention to the fact that this part of the ocean bottom is a direct

extension of the Arctic Shelf of Eastern Siberia. On August 6th, the Americans sent a coast guard icebreaker to the

North Pole. A little later, Denmark dispatched an expedition tasked with finding evidence of a geological connection

between the polar seabed and Greenland. Canada announced plans to build a military base of its Baffin Island.

Norway set up an Arctic military command, to be armed with 48 Lockheed F-35 patrol jests. The US started frequently
ending nuclear submarines on under-ice Arctic missions.

Importantly, patrols of Russian strategic bombers are now a regular feature in the High Arctic. Russia and other
countries regularly stage wargames in Arctic and sub-Arctic areas.

eng lish.ruvr.ru/jDrint/103273001 .html n
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MOSCOW — Two miniature submarines prepared Thursday to descend more than 4
kilometers beneath the ice at the North Pole, according to Russian television.

The crew planned to drop a titanium capsule containing the nation's flag on the sea floor,
symbolically claiming almost half of the polar region for Moscow.

In a feat mixing science, exploration and the scramble for potential oil and gas fields, the sub
crews are attempting what Russian authorities called the first dive of its kind to the ocean floor
at Earth's northernmost point.

The Mir subs and their three-member crews planned to plunge into the murky depths and
spend several hours conducting the first close-up survey of the geologic structure of the seabed
at the pole, according to Russia's Institute ofthe Arctic and Antarctic, which organized the
expedition. The operation was expected to take eight hours.

The subs, two ofonly five submersibles in the world that can dive with a crew beyond 3,000
meters, or about 10,000 feet, are expected to return to the surface and them mammoth mother
ship, the research vessel Akademik Fyodorov. One of the vehicles was featured in the 1997
movie "Titanic."

Among those aboard the lead sub is Artur Chilingarov, a famed polar explorer who became a
hero ofthe Soviet Union in the 1980s, after leading an expedition aboard a research vessel
trapped in Antarctic sea ice. He is currently a deputy speaker of Russia's lower house of
Parliament.

"I'm not going to lie; of course it's dangerous,” Chilingarov, 68, said on Russian television, in
footage broadcast Thursday morning.

The dive was planned to help map the Lomonosov Ridge, a 1,240 mile, or 1,995 kilometer,
underwater mountain range that crosses the polar region. The ridge was discovered by the
Soviets in 1948 and named after a famed 18th-century Russian scientist, Mikhail Lomonosov.

In December 2001, Moscow claimed that the ridge was an extension of the Eurasian continent,
and therefore part of Russia's continental shelf under international law. The United Nations
rejected Moscow's application, citing lack of evidence, but Russia is set to resubmit it in 2009.

58 Ream sdiddwetiNt Rie TeNaokines
If recognized, the claim would give Russia control of more than 460,000 square miles, or 1.2
million square kilometers, representing almost half of the Arctic seabed. Little is known about
the ocean floor near the pole, but by some estimates it could contain vast oil and gas deposits.

The voyage has some scientific goals, including studies ofthe climate and biology ofthe polar
region. But its chiefaim appears to be to advance Russia's political and economic influence by
strengthening its legal claims to the Arctic.

The U.S. State Department noted that Russia had not yet made public the data from its
research and said the best available scientific evidence suggested the Lomonosov Ridge was
oceanic by nature "and thus not part of any country's continental shelf."

"While the United States remains skeptical, we have not had the opportunity to examine any of
the recently obtained data," said Leslie Phillips, a department spokeswoman. "We wish the
Russian scientists a safe expedition.”

The U.S. Senate has not yet ratified U.S. accession to the Law ofthe Sea, which would give
Washington a seat on the panel that will consider and eventually rule on the Russian claim.
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Arctic Meltdown

The Economic and Security Implications of Global Warming

THE ARCTIC OCEAN is melting, and it is melting fast. This past summer, the area covered by
sea ice shrank by more than one million square miles, reducing the Arctic icecap to only half the
size it was 50 years ago. For the first time, the Northwest Passage-a fabled sea route to Asia
that European explorers sought in vain for centuries-opened for shipping. Even if the international
community manages to slow the pace of climate change immediately and dramatically, a certain
amount of warming is irreversible. Itis no longer a matter of if, but when, the Arctic Ocean will
open to regular marine transportation and exploration of its lucrative natural-resource deposits.

Global warming has given birth to a new scramble for territory and resources among the five
Arctic powers. Russia was the first to stake its claim in this great Arctic gold rush, in 2001.
Moscow submitted a claim to the United Nations for 460,000 square miles of resource-rich Arctic
waters, an area roughly the size of the states of California, Indiana, and Texas combined. The UN
rejected this ambitious annexation, but last August the Kremlin nevertheless dispatched a
nuclear-powered icebreaker and two submarines to plant its flag on the North Pole's sea floor.
Days later, the Russians provocatively ordered strategic bomber flights over the Arctic Ocean for
the first time since the Cold War. Not to be outdone, Canadian Prime Minister Stephen Harper
announced funding for new Arctic naval patrol vessels, a new deep-water port, and a cold-
weather training center along the Northwest Passage. Denmark and Norway, which control
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Greenland and the Svalbard Islands, respectively, are also anxious to establish their claims.

While the other Arctic powers are racing to carve up the region, the United States has remained
largely on the sidelines. The U.S. Senate has not ratified the UN Convention on the Law of the
Sea (UNCLOS), the leading international treaty on maritime rights, even though President George
W. Bush, environmental nongovernmental organizations, the U.S. Navy and U.S. Coast Guard
service chiefs, and leading voices in the private sector support the convention. As a result, the
United States cannot formally assert any rights to the untold resources off Alaska's northern
coast beyond its exclusive economic zone-such zones extend for only 200 nautical miles from
each Arctic state's shore-nor can it join the UN commission that adjudicates such claims.
Worse, Washington has forfeited its ability to assert sovereignty in the Arctic by allowing its
icebreaker fleet to atrophy. The United States today funds a navy as large as the next 17 in the
world combined, yet it has just one seaworthy oceangoing icebreaker-a vessel that was built
more than a decade ago and that is not optimally configured for Arctic missions. Russia, by
comparison, has a fleet of 18 icebreakers. And even China operates one icebreaker, despite its
lack of Arctic waters. Through its own neglect, the world's sole superpower-a country that

borders the Bering Strait and possesses over 1,000 miles of Arctic coastline-has been left out in
the cold.

Washington cannot afford to stand idly by. The Arctic region is not currently governed by any
comprehensive multilateral norms and regulations because it was never expected to become a
navigable waterway or a site for large-scale commercial development. Decisions made by Arctic
powers in the coming years will therefore profoundly shape the future of the region for decades.
Without U.S. leadership to help develop diplomatic solutions to competing claims and potential
conflicts, the region could erupt in an armed mad dash for its resources.

GO NORTH, YOUNG MAN

THE ARCTIC has always experienced cooling and warming, but the current melt defies any
historical comparison. It is dramatic, abrupt, and directly correlated with industrial emissions of
greenhouse gases. InAlaska and western Canada, average winter temperatures have increased
by as much as seven degrees Fahrenheit in the past 60 years. The results of global warming in
the Arctic are far more dramatic than elsewhere due to the sharper angle at which the sun's rays
strike the polar region during summer and because the retreating sea ice is turning into open
water, which absorbs far more solar radiation. This dynamic is creating a vicious melting cycle
known as the ice-albedo feedback loop.

Each new summer breaks the previous year's record. Between 2004 and 2005, the Arctic lost 14
percent of its perennial ice-the dense, thick ice that is the main obstacle to shipping. Inthe last
23 years, 41 percent of this hard, multiyear ice has vanished. The decomposition of this ice
means that the Arctic will become like the Baltic Sea, covered by only a thin layer of seasonal ice
in the winter and therefore fully navigable year-round. A few years ago, leading supercomputer
climate models predicted that there would be an ice-free Arctic during the summer by the end of
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the century. But given the current pace of retreat, trans-Arctic voyages could conceivably be
possible within the next five to ten years. The most advanced models presented at the 2007
meeting of the American Geophysical Union anticipated an ice-free Arctic in the summer as early
as 2013.

The environmental impact ofthe melting Arctic has been dramatic. Polar bears are becoming an
endangered species, fish never before found in the Arctic are migrating to its warming waters,
and thawing tundra is being replaced with temperate forests. Greenland is experiencing a farming
boom, as once-barren soil now yields broccoli, hay, and potatoes. Less ice also means
increased access to Arctic fish, timber, and minerals, such as lead, magnesium, nickel, and
zinc--not to mention immense freshwater reserves, which could become increasingly valuable in
a warming world. If the Arctic is the barometer by which to measure the earth's health, these
symptoms point to a very sick planet indeed.

Ironically, the great melt is likely to yield more of the very commodities that precipitated it: fossil
fuels. As oil prices exceed $100 a barrel, geologists are scrambling to determine exactly how
much oil and gas lies beneath the melting icecap. More is known about the surface of Mars than
about the Arctic Ocean's deep, but early returns indicate that the Arctic could hold the last
remaining undiscovered hydrocarbon resources on earth. The U.S. Geological Survey and the
Norwegian company StatoilHydro estimate that the Arctic holds as much as one-quarter of the
world's remaining undiscovered oil and gas deposits. Some Arctic wildcatters believe this
estimate could increase substantially as more is learned about the region's geology. The Arctic
Ocean's long, outstretched continental shelf is another indication ofthe potential for commercially
accessible offshore oil and gas resources. And, much to their chagrin, climate-change scientists
have recently found material in ice-core samples suggesting that the Arctic once hosted all kinds
of organic material that, after cooking under intense seabed pressure for millennia, would likely
produce vast storehouses of fossil fuels.

The largest deposits are found in the Arctic off the coast of Russia. The Russian state-controlled
oil company Gazprom has approximately 113 trillion cubic feet of gas already underdevelopment
in the fields it owns in the Barents Sea. The Russian Ministry of Natural Resources calculates
that the territory claimed by Moscow could contain as much as 586 billion barrels of oil--although
these deposits are unproven. By comparison, all of Saudi Arabia's current proven oil reserves-
which admittedly exclude unexplored and speculative resources--amount to only 260 billion
barrels. The U.S. Geological Survey is just now launching the first comprehensive study of the
Arctic's resources. The first areas to be studied are the 193,000-square-mile East Greenland Rift
Basins. According to initial seismic readings, they could contain 9 billion barrels of oil and 86
trillion cubic feet of gas. Altogether, the Alaskan Arctic coast appears to hold at least 27 billion
barrels of ail.

Although onshore resources, such as the oil in Alaska's Arctic National Wildlife Refuge, have
dominated debates about Arctic development in Washington, the real action will take place
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offshore, as the polar ice continues to retreat. An early indication of the financial stakes and
political controversies involved is a lawsuit that was filed against Royal Dutch/Shell in the U.S.
Ninth Circuit Court. Filed jointly by an unusual alliance of environmental groups and indigenous
whalers, the case has held up the development of Shell's $80 million leases in the newly
accessible Beaufort Sea, off Alaska's northern coast. By 2015, such offshore oil production will
account for roughly 40 percent ofthe world's total. The Alaskan coast might one day look like the
shores of Louisiana, in the Gulf of Mexico, lit up at night by the millions of sparkling lights from
offshore oil platforms.

POLAR EXPRESS

AN EVEN GREATER prize will be the new sea-lanes created by the great melt. Inthe nineteenth
century, an Arctic seaway represented the Holy Grail of Victorian exploration, and the seafaring
British Empire spared no expense in pursuing a shortcut to rich Asian markets. Once it became
clear that the Northwest Passage was ice clogged and impassable, the Arctic faded from power
brokers' consciousness. Strategic interest in the Arctic was revived during World War lland the
Cold War, when nuclear submarines and intercontinental missiles turned the Arctic into the
world's most militarized maritime space, but it is only now that the Arctic sea routes so coveted
by nineteenth-century explorers are becoming a reality.

The shipping shortcuts of the Northern Sea Route (over Eurasia) and the Northwest Passage
(over North America) would cut existing oceanic transit times by days, saving shipping
companies-not to mention navies and smugglers-thousands of miles in travel. The Northern
Sea Route would reduce the sailing distance between Rotterdam and Yokohama from 11,200
nautical miles--via the current route, through the Suez Canal-to only 6,500 nautical miles, a
savings of more than 40 percent. Likewise, the Northwest Passage would trim a voyage from
Seattle to Rotterdam by 2,000 nautical miles, making it nearly 25 percent shorter than the current
route, via the Panama Canal. Taking into account canal fees, fuel costs, and other variables that
determine freight rates, these shortcuts could cut the cost of a single voyage by a large container
ship by as much as 20 percent--from approximately $17.5 million to $14 million-saving the
shipping industry billions of dollars a year. The savings would be even greater for the megaships
that are unable to fit through the Panama and Suez Canals and so currently sail around the Cape
of Good Hope and Cape Horn. Moreover, these Arctic routes would also allow commercial and
military vessels to avoid sailing through politically unstable Middle Eastern waters and the pirate-
infested South China Sea. An Iranian provocation in the Strait of Hormuz, such as the one that
occurred in January, would be considered far less of a threat in an age of trans-Arctic shipping.

Arctic shipping could also dramatically affect global trade patterns. In 1969, oil companies sent
the S.S. Manhattan through the Northwest Passage to test whether it was a viable route for
moving Arctic oil to the Eastern Seaboard. The Manhattan completed the voyage with the help of
accompanying icebreakers, but oil companies soon deemed the route impractical and
prohibitively expensive and opted instead for an Alaskan pipeline. But today such voyages are fast
becoming economically feasible. As soon as marine insurers recalculate the risks involved in
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these voyages, trans-Arctic shipping will become commercially viable and begin on a large scale.
In an age of just-in-time delivery, and with increasing fuel costs eating into the profits of shipping
companies, reducing long-haul sailing distances by as much as 40 percent could usher in a new
phase of globalization. Arctic routes would force further competition between the Panama and
Suez Canals, thereby reducing current canal tolls; shipping chokepoints such as the Strait of
Malacca would no longer dictate global shipping patterns; and Arctic seaways would allow for
greater international economic integration. When the ice recedes enough, likely within this
decade, a marine highway directly over the North Pole will materialize. Such a route, which would
most likely run between Iceland and Aaska's Dutch Harbor, would connect shipping megaports in
the North Atlantic with those in the North Pacific and radiate outward to other ports in a hub-and-
spoke system. A fast lane is now under development between the Arctic port of Murmansk, in
Russia, and the Hudson Bay port of Churchill, in Canada, which is connected to the North
American rail network.

In order to navigate these opening sea-lanes and transport the Arctic's oil and natural gas, the
world's shipyards are already building ice-capable ships. The private sector is investing billions of
dollars in a fleet of Arctic tankers. In 2005, there were 262 ice-class ships in service worldwide
and 234 more on order. The oil and gas markets are driving the development of cutting-edge
technology and the construction of new types of ships, such as double-acting tankers, which can
steam bow first through open water and then turn around and proceed stern first to smash
through ice. These new ships can sail unhindered to the Arctic's burgeoning oil and gas fields
without the aid of icebreakers. Such breakthroughs are revolutionizing Arctic shipping and turning
what were once commercially unviable projects into booming businesses.

THE COMING ANARCHY

DESPITE THE melting icecap's potential to transform global shipping and energy markets, Arctic
issues are largely ignored at senior levels in the U.S. State Department and the U.S. National
Security Council. The most recent executive statement on the Arctic dates to 1994 and does not
mention the retreating ice. But the Arctic's strategic location and immense resource wealth make
it an important national interest. Athough the melting Arctic holds great promise, it also poses
grave dangers. The combination of new shipping routes, trillions of dollars in possible oil and gas
resources, and a poorly defined picture of state ownership makes for a toxic brew.

The situation is especially dangerous because there are currently no overarching political or legal
structures that can provide for the orderly development of the region or mediate political
disagreements over Arctic resources or sea-lanes. The Arctic has always been frozen; as ice
turns to water, itis not clear which rules should apply. The rapid melt is also rekindling numerous
interstate rivalries and attracting energy-hungry newcomers, such as China, to the region. The
Arctic powers are fast approaching diplomatic gridlock, and that could eventually lead to the sort
of armed brinkmanship that plagues other territories, such as the desolate but resource-rich
Spratly Islands, where multiple states claim sovereignty but no clear picture of ownership exists.
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There are few legal frameworks that offer guidance. The Arctic Council does exist to address
environmental issues, but it has remained silent on the most pressing challenges facing the
region because the United States purposefully emasculated it at birth, in 1996, by prohibiting it
from addressing security concerns. Many observers argue that UNCLOS is the correct tool to
manage the thawing Arctic. The convention provides mechanisms for states to settle boundary
disputes and submit claims for additional resources beyond their exclusive economic zones.
Furthermore, UNCLOS sets aside the resources in the high seas as the common heritage of
humankind, it allows states bordering ice-covered waters to enforce more stringent
environmental regulations, and it defines which seaways are the sovereign possessions of states
and which international passages are open to unfettered navigation.

However, UNCLOS cannot be seamlessly applied to the Arctic. The region's unique geographic
circumstances do not allow for a neat application of this legal framework. The Arctic is home to a
number of vexing problems that, taken in their entirety, make ita special case. These unresolved
challenges include carving up the world's longest uncharted and most geologically complex
continental shelf among five states with competing claims, resolving differences between Canada
and the rest of the world over how to legally define the Northwest Passage, demarcating maritime
borders between the United States and Canada in the Beaufort Sea and between Norway and
Russia in the Barents Sea, and regulating vessels shielded behind flags of convenience (which
obscure the true origin and ownership of the vessels) as they travel across numerous national
jurisdictions. Finally, increased oil and gas exploration and the trans-Arctic shipping that comes
with it will pose serious environmental risks. Oil tankers present a particularly grave
environmental threat, as illustrated by three recent oil spills in the much safer waters of the San
Francisco Bay, the Black Sea, and the Yellow Sea.

There are also a handful of unresolved issues at play in the Arctic that are not covered under
UNCLOS. Between 1958 and 1992, Russia dumped 18 nuclear reactors into the Arctic Ocean,
several of them still fully loaded with nuclear fuel. This hazard still needs to be cleaned up.
Furthermore, the Arctic region is home to one million indigenous people, who deserve to have a
say in the region's future, especially as regards their professed right to continue hunting bowhead
whales, their safety alongside what will become bustling shipping lanes, and their rightful share of
the economic benefits that Arctic development will bring. With the prospect of newfound energy
wealth, there is also growing talk of Greenland petitioning Denmark for political independence.
Finally, there has been an explosion in polar tourism, often involving ships unsuited for navigation
in the region. Last year, 140 cruise ships carried 4,000 intrepid travelers for holidays off
Greenland's icy coast, a dangerous journey in largely uncharted waters.

Athough it is tempting to look to the past for solutions to the Arctic conundrum, no perfect analogy
exists. The 1959 Antarctic Treaty, which froze all territorial claims and set aside the continent for
scientific research, provides some lessons, but it concerns a continent rather than an ocean.
Moreover, Antarctica is far removed from major trade routes, and negotiations unfolded in the
entirely different context ofthe Cold War. As a body of water that links several large economies,
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the Mediterranean Sea is somewhat similar to the Arctic Ocean, but its littoral states have always
had clearer historical claims, and it has never been covered with ice, at least not in human
history. There is simply no comparable historical example of a saltwater space with such
ambiguous ownership, such a dramatically mutating seascape, and such extraordinary economic
promise.

The region's remarkable untapped resource wealth and unrealized potential to become a fast
lane between the Atlantic and Pacific Oceans makes it a key emerging pressure point in
international affairs. At this critical juncture, decisions about how to manage this rapidly changing
region will likely be made within a diplomatic and legal vacuum unless the United States steps
forward to lead the international community toward a multilateral solution.

NORTHERN EXPOSURE

UNTIL SUCH a solution is found, the Arctic countries are likely to unilaterally grab as much
territory as possible and exert sovereign control over opening sea-lanes wherever they can. In
this legal no man's land, Arctic states are pursuing their narrowly defined national interests by
laying down sonar nets and arming icebreakers to guard their claims.

Russia has led the charge with its flag-planting antics this past summer. Moscow has been
arguing that a submarine elevation called the Lomonosov Ridge is a natural extension of the
Eurasian landmass and that therefore approximately half of the Arctic Ocean is its rightful
inheritance. The UN commission that is reviewing the claim sent Russia back to gather additional
geological proof, leading Artur Chilingarov, a celebrated Soviet-era explorer and now a close
confidant of Russian President Vladimir Putin, to declare, "The Arctic is ours and we should
manifest our presence" while leading a mission to the North Pole last summer.

Naturally, other Arctic states are responding. Norway submitted its claim for additional Arctic
resources to the commission in 2006, Canada and Denmark are now doing their homework in
order to present their own claims. Ottawa and Copenhagen are currently at odds over the
possession of Hans Island, an outcropping of desolate rocks surrounded by resource-rich waters
in the Nares Strait, between Canada's Ellesmere Island and Greenland. Even the United States,
despite its refusal to ratify UNCLOS, has for the past few summers dispatched its sole
icebreaker to the Arctic to collect evidence for a possible territorial claim in the event the Senate
eventually ratifies the treaty.

There are also battles over sea-lanes. Canada has just launched a satellite surveillance system
designed to search for ships trespassing in its waters. Even though the Northern Sea Route will
likely open before the Northwest Passage, the desire to stop ships from passing through the
Canadian archipelago-especially those from the U.S. Coast Guard and the U.S. Navy-is the
cause of much saber rattling north of the border. "Use it or lose it,” Canadian Prime Minister
Harper frequently declares in reference to Canada's Arctic sovereignty-an argument that plays
well with Canadians, who are increasingly critical of their southern neighbor. So far, the delicate
1988 "agreement to disagree" between the United States and Canada over the final disposition of
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these waters has remained intact, but the United States should not underestimate Canadian
passions on this issue.

The ideal way to manage the Arctic would be to develop an overarching treaty that guarantees an
orderly and collective approach to extracting the region's wealth. As part of the ongoing
International Polar Year (a large scientific program focused on the Arctic and the Antarctic that is
set to run until March 2009), the United States should convene a conference to draft a new
accord based on the framework of the Arctic Council. The agreement should incorporate relevant
provisions of UNCLOS and take into account all of the key emerging Arctic issues. With a strong
push from Washington, the Arctic states could settle their differences around a negotiating table,
agree on how to carve up the region's vast resource pie, and possibly even submit a joint
proposal to the UN for its blessing.

But even as it pushes for a multilateral diplomatic solution, the United States should undertake a
unilateral effort to shore up U.S. interests in the Arctic. The few in the United States who still
stubbornly oppose U.S. accession to UNCLOS claim that by ratifying the treaty Washington
would cede too much U.S. sovereignty and that customary international law and a powerful navy
already allow the United States to protect its Arctic interests. But these are not enough. The
United States is the only major country that has failed to ratify UNCLOS, and Washington is
therefore left on the outside looking in as a nonmember to various legal and technical bodies. In
addition to becoming a party to the convention, the United States must publish an updated Arctic
policy, invest in ice-mapping programs, and breathe new life into its inefficient, uncompetitive
shipyards, thus enabling it to update the country's geriatric icebreaker fleet, as soon as possible.

The United States should also strike a deal with Canada, leading to a joint management effort
along the same lines as the 1817 Rush-Bagot Agreement, which demilitarized the Great Lakes
and led to the creation (albeit more than a century later) of the nonprofit St. Lawrence Seaway
Development Corporation to manage this critical, and sometimes ice-covered, binational
waterway. In the same spirit, the United States and Canada could combine their resources to
help police thousands of miles of Arctic coastline. Washington and Ottawa now work
collaboratively on other sea and land borders and together built the impressive North American
Aerospace Defense Command, or NORAD, system. They are perfectly capable of doing the
same on the Arctic frontier, and itis in both countries' national interests to do so.

There is no reason that economic development and environmental stewardship cannot go hand
in hand. To this end, Canada could take the lead in establishing an analogous public-private Arctic
seaway management corporation with a mandate to provide for the safe and secure transit of
vessels in North American Arctic waters while protecting the area's sensitive environment.
Shipping tolls levied by this bilateral management regime could pay for desperately needed charts
(much of the existing survey information about the Northwest Passage dates to nineteenth-
century British exploration), as well as for search-and-rescue capabilities, traffic-management
operations, vessel tracking, and similar services that would guard life and property. Such a jointly
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managed Arctic seaway system could establish facilities for the disposal of solid and liquid
waste, identify harbors of refuge for ships in danger, and enforce a more rigorous code for ship
design in order to ensure that vessels traveling through the Northwest Passage have thicker
hulls, more powerful engines, and special navigation equipment. The captains and crews of these
vessels could also be required to have additional training and, if the conditions warrant, to take
aboard an agency-approved "ice pilot" to help them navigate safely.

This bilateral arrangement could eventually be expanded to include other Arctic countries,
especially Russia. The United States and Russia, as an extension ofthe proposed Arctic seaway
management corporation, could develop traffic-separation schemes through the Bering Strait and
further invest in the responsible development of safe shipping along the Northern Sea Route.
Eventually, a pan-Arctic corporation could coordinate the safe, secure, and efficient movement of
vessels across the Arctic. Japan, which is vitally dependent on the Strait of Malacca for the
overwhelming majority of its energy supplies, would be a natural investor in such a project since it
has an interest in limiting the risk of a disruption in its oil supply.

IT'S EASY BEING GREEN

IN 1847, a British expedition seeking the fabled Northwest Passage ended in death and ignominy
because Sir John Franklin and his crew, seeing themselves as products of the pinnacle of
Victorian civilization, were too proud to ask the Inuit for help. At the height of its empire, the United
States sometimes sees itself as invincible, too. But the time has come for Washington to get
over its isolationist instincts and ratify UNCLOS, cooperate with Canada on managing the
Northwest Passage, and propose an imaginative new multilateral Arctic treaty.

Washington must awaken to the broader economic and security implications of climate change.
The melting Arctic is the proverbial canary in the coal mine of planetary health and a harbinger of
how the warming planet will profoundly affect U.S. national security. Being green is no longer a
slogan just for Greenpeace supporters and campus activists; foreign policy hawks must also
view the environment as part of the national security calculus. Self-preservation in the face of
massive climatic change requires an enlightened, humble, and strategic response. Both liberals
and conservatives in the United States must move beyond the tired debate over causation and
get on with the important work of mitigation and adaptation by managing the consequences of the
great melt.

MAP: Arctic Energy Resources; Current Oil and Gas Production Area, Prospective Production
Area

MAP: Arctic Shipping Shortcuts: Northwest Passage: 7,000 nautical miles; Current route: 9,000
nautical miles

MAP: Arctic Shipping Shortcuts: Northern Sea Route: 6,500 nautical miles; Current route: 11,200
nautical miles
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PHOTO (BLACK & WHITE): The Arctic icecap, September 2001

PHOTO (BLACK & WHITE): The Arctic icecap, September 2007
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Funding in FY2013 Budget for New Polar Icebreaker
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Appendix A. Coast Guard Activities Since 2008 To
Assess Requirements and Options for Polar
Icebreakers
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Almost two years later— on May 10,2010— a press report quoted him as stating, “We need to be
able to project U.S. sovereignty up there [i.e., the Arctic] and do the missions thatwe need to do.
We need to have a serious discussion about icebreakers. Ithas not concluded. It's not even started,
and you can see me be a little more vocal on thaton the 26thof M ay [2010] because my change of
command [i.e., the end ofhis term in office as Commandant ofthe Coast Guard] is the 25tho f

May.” 68

An August 30, 2010, press report stated that the current Commandant ofthe Coast Guard,
Admiral Robert Papp,

has not yet discussed the matter [of polar icebreakers] with Department of Homeland
Security Secretary Janet Napolitano because he has been focused on dealing with the
Deepwater Horizon oil spill since he took the helm ofthe Coast Guard in May.

“1will have to make the case with my secretary on what | think the best way ahead [for
icebreakers] is,” he said. “I've got my stafflooking at those options and what we might do,
and then once we discern what the best way ahead is, then we're going to have to sell thatto
the administration and hopefully get the funding from Congress.”69

A September 2010 GAO report on the Coast Guard’s efforts to identify Arctic requirements in

general stated:

The Coast Guard has taken specific action to identify Arctic requirements and gaps while
also collecting relevantinformation from routine operations. The High Latitude Study is the
centerpiece oftheagency’s efforts to determine its Arctic requirements. The CoastGuard has
also established temporary operating locations in the Arctic and conducted biweekly Arctic
overflights to obtain more information on the Arctic operating environment. In addition,
information gathered during the Coast Guard’s routine missions— ice breaking, search and
rescue, and others— also informs requirements. The agency’s preliminary efforts to identify
its Arctic requirements generally align with key practices for agencies defining missions and
desired outcomes.

The Coast Guard faces Arctic challenges including limited information, minimal assets and
infrastructure, personnel issues, and difficult planning and funding decisions, but is taking
initial steps to address these challenges. Specifically, the Coast Guard does not currently
have Arctic maritime domain awareness— a full understanding o fvariables thatcould affect
the security, safety, economy, or environment in the Arctic— but is acquiring additional
Arctic vessel tracking data, among other things, to address this issue. In addition, the Coast
Guard’s Arctic assets and infrastructure are limited and not suitable for the harsh
environment, but the agency is testing equipment and using alternative options to mitigate
gaps. Finally, the Coast Guard faces uncertainty over the timing o f predicted environmental
changes in the Arctic, as well as over future funding streams. To address these challenges the

68 Cid Standifcr, Dan Taylor and Zachary M. Peterson, “Notes From The Navy League’s Sea-Air-Space Conference
And Exhibition, May 3-5,2010, National Harbor, MD,” Inside the Navy, May 10, 2010. On May 1, 2010, Janet
Napolitano, Secretary o f the Department o f Homeland Security, announced that Allen would serve as the National
Incident Commander for the Administration’s response to the Deepwater Horizon oil spill in the GulfofMexico. Allen
stepped down as Commandant on May 25, 2010, and retired from active duty service in the Coast Guard on June 30,
2010, but continued as a civilian in his role as the National Incident Commander for the oil spill. A September 27,
2010, press report states that Allen would step down as National Incident Commander on September 30,2010. (Rick
“BP Spill Shapes Allen's Legacy,” Navy Times.com, september 27,2010

69Cid Standifcr, “ Papp: Refurbished Icebreaker Julls Could Last ‘An Awful Long Time.”* Inside the Navy, August 30.
2010.

Jervis
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Coast Guard obtains scientific data on Arctic climate change and is studying its Arctic
resource requirements to support potential future funding needs.7

The report also stated:

The Coast Guard has multiple efforts underway to better understand the agency’s future
requirements and gaps in both the Arctic and Antarctic with its primary effortbeing the High
Latitude Study, an effort undertaken in response to congressional direction. In August 2009,
the Coast Guard contracted out the developmento fthe High Latitude Study with the goal o f
producing three related mission analyses related to (1) Polar icebreaking needs, (2) all 11
Coast Guard missions in the Arctic region, and (3) all 11 Coast Guard missions in the
Antarctic region. In carrying out the study, contractors have conducted literature reviews,
held workshops to obtain Coast Guard stakeholder input, and conducted site visits and
interviews with Coast Guard units in Alaska as well as with other stakeholders, including
private sector, federal, state, local, Alaska Native, and international interest groups. Coast
Guard officials estimate the study’'s cost at $1.7 million and that all three volumes will be
ready for Coast Guard internal review in summer 2010; however, they won't be released

publicly until a later date
The Arctic mission analysis piece ofthe High Latitude Study is expected to include

+ an analysis of the functional requirements to carry out the Coast Guard’s existing
missions in the Arctic,

-+ ananalysis ofhow the Coast Guard might close any operational gaps,

-+ solutions for a range of future demand scenarios such as a mass search and rescue
incident or an Arctic oil spill (including looking at partnerships and opportunities to
leverage resources), and

+ arough order of magnitude cost estimate

According to Coast Guard officials, the High Latitude Study is notexpected to detail specific
recommended solutions or assets, but rather identify the types ofcapabilities needed in the
Arctic. In addition, while not Arctic-specific, DHS and the Coast Guard have begun a
comprehensive Fleet M ix Analysis— an analysis of the capabilities, number, and mix of
assets it needs to fulfill the agency’s missions. According to Coast Guard officials, this
analysis is due to be completed in December 2010 and is expected to include more specific
fleet requirements for surface operations in the Bering Sea region o fthe Arctic butnotabove
the Arctic Circle.71

The Coast Guard provided the above-cited High Latitude Study to Congress in July 2011. The
study, dated July 2010 on its cover, analyzes and makes a series of findings relating to U.S. needs
for polar icebreakers. (See “Coast Guard High Latitude Study Provided to Congress in July 2011"

in “Background.”)

70 Government Accountability Office, Coast Guard(:].Efforts to Identify Arctic Requirements Are Ongoing, hutMore
Communication aboutAgency Planning Efforts WouldBe Beneficial, c A0-10-870, september 2010, summary page.

71 Government Accountability Office, Coast G uardE fforts to IdentifyArctic Requirements Are Ongoing, butMore
Communication aboutAgency Planning Efforts WouldBe Beneficial, s A0-10-870, September 2010, pp. 24-26.
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Appendix B. Legislative Activity in 111thand
110thCongresses

This appendix presents information on legislative activity regarding polar icebreakers in the 111th

and the 110thCongresses, beginning with legislative activity for FY2011 and working backwards

Headings below that lack Public Law (P.L.) numbers indicate bills that were notenacted into law
by the end ofthe 111thand 110thCongresses. Details on the final legislative actions taken on these

bills are available from the Legislative Information System (LIS).

FY2011 DO D and Full-Year Continuing Appropriations Act (H.R.

1473/P.L. 112-10)

The text ofthe FY2011 Department of Defense and Full-Year Continuing Appropriations Act
(H.R. 1473/P.L. 112-10 o fApril 15, 2011) does not provide any funding specifically identified as
being for polar icebreaker sustainment or refurbishment, or for acquisition o fnew polar

icebreakers

FY2011 DHS Appropriations Bill (S. 3607)

Senate

The Senate Appropriations Com m ittee, in its report (S.Rept. 111-222 o fJuly 19, 2010) on S. 3607
ofthe 1110 Congress, did not recommend any funding in the Coast Guard’s AC& 1 account for
polar icebreaker sustainment or refurbishment, or for acquisition o fnew polar icebreakers (pages
82-83). The report states:

POLAR ICEBREAKER SUSTAINMENT

The Coast Guard shall continue to periodically briefthe Committee on progress made to
reactivate CGC Polar Star. According to the Coast Guard, reactivation work will be
completed by 2013, increasing the fleet of operational polar icebreakers to three. As
discussed in the “Operating Expenses” section of this report, the Committee expects
sufficient funding to be requested in fiscal year 2012 to field a crew for the vessel.

The Committee recently learned that the Polar Sea has been unexpectedly taken out of
service due to excessive wear in its main diesel engines and will likely be in a maintenance
status and unavailable for operations until at least January 2011. As aresulto fthis situation,
the scheduled fall 2010 Arctic patrol will be cancelled as will an Antarctic Operation Deep
Freeze standby period (December 2010-January 2011). The Com miittee is aware ofa root-
cause failure-analysis into the underlying cause ofthe engine wear. The Com m ittee is to be
briefed on its results upon its com pletion and the Coast Guard’s plans to address them. (Page
86)
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The report also states:
POLAR OPERATIONS AND MAINTENANCE FUNDING

The Committee notes the budget request once again does not transfer operating and
maintenance funds for the polar icebreakers from the National Science Foundation [NSF] to
the Coast Guard despite congressional direction to the contrary. P.L. 111-117 transfers
$54,000,000 from the NSF to the Coast Guard for icebreaking services to cover all
anticipated operation and maintenance costs for fiscal year 2010 72For fiscal year 2012, the
Committee expects the operating and maintenance budget authority and associated FTE to be
included in the Coast Guard’s budget request

The Coast Guard expects the Polar Star to be reactivated in fiscal year 2013. In keeping with
the standard practice of crewing ships in advance to ensure appropriate training and
readiness, fielding a crew for the Polar Star is required in fiscal year 2012. The Committee
expects sufficient funding to be included in the Coast Guard’s fiscal year 2012 request for

this purpose

The Committee also notes that the Coast Guard’s analysis o f national mission needs in the
high latitude regions hasyet to be completed. This effort was funded in fiscal year 2009 to
inform the national polar policy debate. The results of this study are to be submitted
expeditiously and include projected assets and resources necessary to address identified
requirements. (Page 80; material in brackets as in original)

Coast Guard Authorization Act of 2010 (H.R. 3619/P.L. 111-281)

H.R. 3619 was passed by the House on October 23, 2009, and by the Senate on May 7, 2010. The
Senate-passed version substituted the text ofS. 1194 as reported by the Senate Com merce,
Science, and Transportation Com m ittee (see below), with modifications. The House and Senate
resolved their differences and passed the final version o fthe bill on September 29 and 30, 2010.
The bill was presented to the President on October 4, 2010, and signed into law as P.L. 111-281
on October 15, 2010.

House

The Coast Guard Authorization Act 0f2010 (H.R. 3619) as reported by the House Com m ittee on
Transportation and Infrastructure (H.Rept. 111-303, Part 1, o f October 16, 2009) contains two

provisions relating to polar icebreaking— Section 311 and Section 1316

72 The FY2010 Consolidated Appropriations Act (H.R. 3288/P.L. 111-117 of December 16, 2009) states, in the
paragraph that appropriates funds for NSF research and related activities, that the funds are made available provided,
among other things, * That from funds specified in the fiscal year 2010 budget request for icebreaking services,
$54,000,000 shall be transferred to the U.S. Coast Guard ‘Operating Expenses’ within 60 days o fenactment of this
Act....” The conference report on H.R. 3288 (H.Rept. 111-366 of December 8, 2009) states:

The conference agreement transfers $54,000,000 from NSF to the United States Coast Guard

(USCG) for icebreaking services to cover all anticipated operation and maintenance costs for fiscal

year 2010. The conferees expect that in future years all operation and maintenance budget authority

for these USCG icebreakers will be requested by the Department of Homeland Security. (Page 766)
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Section 311 states:

SEC. 311. ARCTIC MARINE SHIPPING ASSESSMENT IMPLEMENTATION.

(a) Purpose- The purpose of this section is to ensure safe, secure, and reliable maritime
shipping in the Arctic including the availability of aids to navigation, vessel escorts, spill
response capability, and maritime search and rescue in the Arctic

(b) International Maritime Organization Agreements- To carry out the purpose of this
section, the Secretary ofthe department in which the Coast Guard is operating shall work
through the International Maritime Organization to establish agreements to promote
coordinated action among the United States, Russia, Canada, Iceland, Norway, and Denmark
and other seafaring and Arctic nations to ensure, in the Arctic—

(1) placement and maintenance of aids to navigation;

(2) appropriate icebreaking escort, tug, and salvage capabilities;

(3) oil spill prevention and response capability;

(4) maritime domain awareness, including long-range vessel tracking; and

(5) search and rescue.

(c) Coordination by Com mittee on the Maritime Transportation System- The Com mittee on
the Maritime Transportation System established under a directive of the President in the
Ocean Action Plan, issued December 17, 2004, shall coordinate the establishment of
domestic transportation policies in the Arctic necessary to carry out the purpose of this
section.

(d) Agreements and Contracts- The Secretary o fthe departmentin which the Coast Guard is
operating may, subject to the availability of appropriations, enter into cooperative
agreements, contracts, or other agreements with, or make grants to individuals and
governments to carry out the purpose of this section or any agreements established under
subsection (b).

(e) Icebreaking- The Secretary ofthe departmentin which the Coast Guard is operating shall
promote safe maritime navigation by means of icebreaking where needed to assure the
reasonable demands of commerce.

(f) Demonstration Projects- The Secretary of Transportation may enter into cooperative
agreements, contracts, or other agreements with, or make grants to, individuals to conduct
demonstration projects to reduce emissions or discharges from vessels operating in the
Arctic.

(g) Authorization of Appropriations- There are authorized to be appropriated—

(1)  to the Secretary ofthe department in which the Coast Guard is operating—

(A) $5,000,000 for each of fiscal years 2011 through 2015 for seasonal operations in the
Arctic; and

(B) $10,000,000 for each of fiscal years 2012 through 2015 to carry out agreements
established under subsection (d); and
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(2) tothe Secretary o fTransportation $5,000,000 for each offiscal years 2011 through 2015
to conduct demonstration projects under subsection (f)

(h) Icebreakers-

(1) ANALYSES-Notlaterthan 90 days after the date ofenactmento fthis Act or the date of
completion o fthe ongoing High Latitude Study to assess Arctic polar ice-breaking mission
requirements, which ever occurs later, the Commandanto fthe Coast Guard shall—

(A) conducta com parative cost-benefit analysis of—

(i) rebuilding, renovating, or improving the existing fleet o ficebreakers for operation by the

Coast Guard,

(ii) constructing new icebreakers for operation by the Coast Guard, and

(iii) any combination of the activities described in clauses (i) and (ii), to carry out the
missions of the Coast Guard; and

(B) conductan analysis oftheimpacton mission capacity and the ability o fthe United States
to maintain a presence in the Arctic regions through the year 2020 if recapitalization ofthe
icebreaker fleet, either by constructing new icebreakers or rebuilding, renovating, or
improving the existing fleet o f icebreakers, is not fully funded

(2) REPORTS TO CONGRESS-

(A) Not later than 90 days after the date o fenactmentofthis Act orthe date ofcom pletion of
the ongoing High Latitude Study to assess Arctic ice-breaking mission requirements, which
ever occurs later, the Commandantofthe Coast Guard shall submita report containing the
results of the study, together with recommendations the Commandant deems appropriate
under section 93(a)(24) of title 14, United States Code, to the Senate Committee on
Commerce, Science, and Transportation and the House of Representatives Com mittee on
Transportation and Infrastructure.

(B) Not later than 1 year after the date of enactment of this Act, the Commandant shall
submit reports containing the results of the analyses required under subparagraphs (A) and
(B) ofparagraph (1), together with recommendations the Commandant deems appropriate
under section 93(a)(24) of title 14, United States Code, to the Senate Committee on
Commerce, Science, and Transportation and the House of Representatives Com mittee on
Transportation and Infrastructure

(i) Arctic Definition- In this section the term ‘Arctic’ hasthe same meaning as in section 112
ofthe Arctic Research and Policy Act of 1984 (15 U.S.C. 4111)

1316 states:

SEC. 1316. ASSESSMENT OF NEEDS FOR ADDITIONAL COAST GUARD
PRESENCE rN HIGH LATITUDE REGIONS.

W ithin 270 days after the date ofenactment o f this Act, the Secretary o fthe department in
which the Coast Guard is operating shall submit a report to the Committee on Commerce,
Science, and Transportation of the Senate and the Committee on Transportation and
Infrastructure o fthe House o fRepresentatives assessing the need for additional Coast Guard
prevention and response capability in the high latitude regions. The assessment shall address
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needs for all Coast Guard mission areas, including search and rescue, marine pollution
response and prevention, fisheries enforcement, and maritime commerce. The Secretary shall
include in the report—

(1) an assessmento fthe high latitude operating capabilities o f all current Coast Guard assets,
including assets acquired under the Deepwater program;

(2) an assessment of projected needs for Coast Guard forward operating bases in the high
latitude regions;

(3) an assessment of shore infrastructure, personnel, logistics, communications, and
resources requirements to support Coast Guard forward operating bases in the high latitude
regions;

(4) an assessment o fthe need for high latitude icebreaking capability and the capability of
the cun-ent high latitude icebreaking assets o f the Coast Guard, including—

(A) whether the Coast Guard's high latitude icebreaking fleet is meeting current mission
performance goals;

(B) whether the fleet is capable of meeting projected mission performance goals; and

(C) an assessment of the material condition, safety, and working conditions aboard high
latitude icebreaking assets, including the effect o fthose conditions on mission performance;

(5) a detailed estimate of acquisition costs for each of the assets (including shore
infrastructure) necessary for additional prevention and response capability in high latitude
regions for all Coast Guard mission areas, and an estimate of operations and maintenance
costs for such assets for the initial 10-year period of operations; and

(6) detailed costestimates (including operating and maintenance for a period o f 10 years) for
high latitude icebreaking capability to ensure current and projected future mission
performance goals are met, including estimates of the costs to—

(A) renovate and modernize the Coast Guard's existing high latitude icebreaking fleet; and

(B) replace the Coast Guard’s existing high latitude icebreaking fleet.

Senate

On May 7, 2010, the Senate passed S.Arndt. 3912, which amended H.R. 3619 by substituting the
text ofS. 1194 as reported by the Senate Commerce, Science, and Transportation Com m ittee (see
below), with modifications. The Senate then passed H.R. 3619 the same day. Section 603 o f the

Senate-passed version of H.R. 3619 states:
SEC. 603. ICEBREAKERS.

(a) ANALYSES- Notlater than 90 days after the date ofenactment o fthis Act or the date of
completion of the ongoing High Latitude Study to assess polar ice-breaking mission
requirements, whichever occurs later, the Commandant of the Coast Guard shall require a
nongovernmental, independent third party (other than the National Academy of Sciences)

which has extensive experience in the analysis o f military procurements to—
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(1) conduct a com parative cost-benefit analysis, taking into account future Coast Guard
budget projections (which assume Coast Guard budgetgrowth ofno more than inflation) and

other recapitalization needs, of—

(A) rebuilding, renovating, or im proving the existing fleet o f polar icebreakers for operation
by the Coast Guard,

(B) constructing new polar icebreakers for operation by the Coast Guard,

(C) construction ofnew polar icebreakers by the National Science Foundation for operation
by the Foundation,

(D) rebuilding, renovating, or improving the existing fleet of polar icebreakers by the
National Science Foundation for operation by the Foundation, and

(E) any combination ofthe activities described in subparagraph (A), (B), (C), or (D) to cany
out the missions ofthe Coast Guard and the National Science Foundation;

(2) conduct an analysis o fthe im pact on mission capacity and the ability ofthe United States
to maintain a presence in the polar regions through the year 2020 if recapitalization o f the
polar icebreaker fleet, either by constructing new polar icebreakers or rebuilding, renovating,
orimproving the existing fleet of polar icebreakers, is not fully funded; and

(3) conducta comprehensive analysis o fthe impact on all Coast Guard activities, including
operations, maintenance, procurements, and end strength, of the acquisition of polar
icebreakers described in paragraph (1) by the Coast Guard or the National Science
Foundation assuming thattotal Coast Guard funding will not increase more than the annual
rate o finflation.

(b) Reports to Congress-

(1) Not later than one year and 90 days after the date ofenactmentofthis Act or the date of
completion of the ongoing High Latitude Study to assess polar ice-breaking mission
requirements, whichever occurs later, the Commandant ofthe Coast Guard shall submita
reportcontaining the results o f the study, together with recommendations the Commandant
deems appropriate under section 93(a)(24) o f title 14, United States Code, to the Senate
Committee on Commerce, Science, and Transportation and the House of Representatives
Committee on Transportation and Infrastructure

(2) Not later than 1 year after the date of enactment of this Act, the Commandant shall
submit reports containing the results o f the analyses required under paragraphs (1) and (2) of
subsection (a), together with recommendations the Commandant deems appropriate under
section 93(a)(24) oftitle 14, United States Code, to the Senate Committee on Commerce,

Science, and Transportation and the House o fRepresentatives Com mittee on Transportation
and Infrastructure

Final Version
Section 307 of H.R. 3619/P.L. 111-281 states:

SEC. 307. ARCTIC MARINE SHIPPING ASSESSMENT IMPLEMENTATION .
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(a) Purpose- The purpose o fthis section is to ensure safe and secure maritime shipping in the
Arctic including the availability of aids to navigation, vessel escorts, spill response
capability, and maritime search and rescue in the Arctic.

(b) International Maritime Organization Agreements- To carry out the purpose of this
section, the Secretary ofthe departmentin which the Coast Guard is operating is encouraged
to enter into negotiations through the International Maritime Organization to conclude and
execute agreementsto promote coordinated action among the United States, Russia, Canada,
Iceland, Norway, and Denmark and other seafaring and Arctic nations to ensure, in the
Arctic—

(1) placement and maintenance of aids to navigation;
(2) appropriate marine safety, tug, and salvage capabilities;

(3) oil spill prevention and response capability;

(4) maritime domain awareness, including long-range vessel tracking; and
(5) search and rescue

(c) Coordination by Committee on the Maritime Transportation System-The Com mittee on
the Maritime Transportation System established under a directive of the President in the
Ocean Action Plan, issued December 17, 2004, shall coordinate the establishment of
domestic transportation policies in the Arctic necessary to carry out the purpose of this
section.

(d) Agreements and Contracts- The Secretary ofthe departmentin which the Coast Guard is
operating may, subject to the availability of appropriations, enter into cooperative
agreements, contracts, or other agreements with, or make grants to individuals and
governments to carry out the purpose of this section or any agreements established under
subsection (b)

(e) Icebreaking- The Secretary ofthe departmentin which the Coast Guard is operating shall
promote safe maritime navigation by means oficebreaking where necessary, feasible, and
effective to carry out the purposes o f this section.

(f) Independent Ice Breaker Analyses-
(1) IN GENERAL- Not later than 90 days after the date of enactment of this Act, the
Secretary of the department in which the Coast Guard is operating shall require a
nongovernmental, independent third party (other than the National Academy of Sciences)
that has extensive experience in the analysis of military procurements, to—

(A) conduct a comparative cost-benefit analysis, taking into account future Coast Guard
budget projections (which assume Coast Guard budgetgrowth ofno more than inflation) and

other recapitalization needs, of—

(i) rebuilding, renovating, or improving the existing fleet o fpolar icebreakers for operation
by the Coast Guard;

(ii) constructing new polar icebreakers for operation by the Coast Guard;
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(iii) construction o fnew polar icebreakers by the National Science Foundation for operation
by the Foundation;

(iv) rebuilding, renovating, or improving the existing fleet of polar icebreakers by the
National Science Foundation for operation by the Foundation; and

(v) any combination o f the activities described in clause (i), (ii), (iii), or (iv) to carry out the
missions ofthe Coast Guard and the National Science Foundation; and

(B) conductacomprehensive analysisofthe impact on all Coast Guard activities, including
operations, maintenance, procurements, and end strength, of the acquisition of polar
icebreakers described in subparagraph (A) by the Coast Guard or the National Science
Foundation assuming that total Coast Guard funding wall not increase more than the annual
rate of inflation.

(2) REPORT- Not later than 1year after the date o fenactment o fthis Act, the Secretary of
the department in which the Coast Guard is operating shall submit a report containing the
results of the analyses required under paragraph (1), together with recommendations the
Commandantconsiders appropriate under section 93(a)(24) o ftitle 14, United States Code,
to the Committee on Commerce, Science, and Transportation of the Senate and the
Committee on Transportation and Infrastructure o fthe House o f Representatives.

(g) High-Latitude Study- Not later than 90 days after the date o fenactment o fthis Act or the
date o fcompletion ofthe ongoing High-Latitude Study to assess polar icebreaking mission
requirements for all Coast Guard missions including search and rescue, marine pollution
response and prevention, fisheries enforcement, and maritime commerce, whichever occurs
later, the Commandantofthe Coast Guard shall submita reportcontaining the results o fthe
study, together with recom mendations the Commandant considersappropriate under section
93(a)(24) of title 14, United States Code, to the Committee on Commerce, Science, and
Transportation o fthe Senate and the Com mittee on Transportation and Infrastructure o fthe

House o f Representatives.
(h) Arctic Definition- In this section the term ‘Arctic’ has the same meaning as in section

112 ofthe Arctic Research and Policy Actof 1984 (15 U.S.C. 4111)

FY2010 and FY2011 Coast Guard Authorization Bill (S. 1194)

Senate

The Senate Commerce, Science, and Transportation Com m ittee reported S. 1194 on October 30,
2009 (S.Rept. 111-95 of October 30, 2009). Section 604 ofS. 1194 as reported by the com mittee

states;
SEC. 604. ICEBREAKERS.
(a) ANALYSES-Notlaterthan 90 days after the date o fenactmentofthis Actor the dateof
completion of the ongoing High Latitude Study to assess polar ice-breaking mission
requirements, which ever occurs later, the Commandant o f the Coast Guard shall—

(1) conducta comparative cost-benefit analysis of—

(A) rebuilding, renovating, orimproving the existing fleet of polar icebreakers for operation
by the Coast Guard,
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(B) constructing new polar icebreakers for operation by the Coast Guard for operation by the

Coast Guard, and

(C)any combination o f the activities described in subparagraphs (A) and (B), to carry out the

missions ofthe Coast Guard; and

(2) conductan analysis ofthe impacton mission capacity and the ability o fthe United States
to maintain a presence in the polar regions through the year 2020 if recapitalization of the
polaricebreaker fleet, either by constructing new polaricebreakers or rebuilding, renovating,

or improving the existing fleet of polar icebreakers, is not fully funded
(b) Reports to Congress-

(1) Notlater than 90 days after the date o fenactmento fthis Act or the date o fcom pletion o f
the ongoing High Latitude Study to assess polar ice-breaking mission requirements, which
ever occurs later, the Commandant o f the Coast Guard shall submit a report containing the
results of the study, together with recommendations the Commandant deems appropriate
under section 93(a)(24) of title 14, United States Code, to the Senate Committee on
Commerce, Science, and Transportation and the House of Representatives Com mittee on

Transportation and Infrastructure

(2) Not later than 1 year after the date of enactment of this Act, the Commandant shall
submit reports containing the results o fthe analyses required under paragraphs (1) and (2) of
subsection (a), together with recommendations the Commandant deems appropriate under
section 93(a)(24) of title 14, United States Code, to the Senate Com mittee on Commerce,
Science, and Transportation and the House o fRepresentatives Com mittee on Transportation

and Infrastructure
S.Rept. 111-95 summ arizes Section 604 on pages 24-25
On May 7, 2010, the Senate passed S.Arndt. 3912, which amended H.R. 3619 (see above) by

substituting the text ofS. 1194 as reported by the Senate Com merce, Science, and Transportation

Committee, with modifications. The Senate then passed H.R. 3619 the same day.

Arctic Marine Shipping Assessment Implementation Act of 2009

(H.R.2865/S. 1514/S. 1561)

House

H.R. 2865 was introduced on June 12, 2009. Section 8(1)(A) would authorize appropriations of
$750 million peryear in FY2011 and FY2012 for the construction oftwo polar capable

icebreakers

Section 2 states that Congress finds and declares several things, including the following:
The United States has continuing research, security, environmental, and com mercial interests
in the Arctic region that rely on the availability oficebreaker platforms ofthe Coast Guard

The Polar Class icebreakers commissioned in the 1970s are in need ofreplacement.

and
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Building new icebreakers, mustering international plans for aids to navigation and other
facilities, and establishing coordinated shipping regulations and oil spill prevention and
response capability through international cooperation, including the approval of the
International Maritime Organization, requires long lead times. Beginning those efforts now,
with the completion of an Arctic Marine Shipping Assessment by the eight-nation Arctic
Council, is essential to protect United States interests given the extensive currentuse ofthe

Arctic Ocean and adjacent seas by vessels of many nations
Section 3 states:
To carry out the purpose of this Act, the Secretary of the department in which the Coast

Guard is operating shall work through the International Maritime Organization to establish
agreements to promote coordinated action among the United States, Russia, Canada, Iceland,

Norway, and Denmark and other seafaring and Arctic nations to ensure, in the Arctic

(2) appropriate icebreaking escort, tug, and salvage capabilities.

Section 6 states,

n its entirety:
The Secretary of the department in which the Coast Guard is operating shall promote safe

maritime navigation by means of icebreaking where needed to assure the reasonable

demands of commerce.

Senate

S. 1514 was introduced on July 24, 2009. Section 8(1)(A) would authorize appropriations of $750

million peryearin FY2011and FY2012 for the construction oftwo polar capable icebreakers.

Section 2 states that Congress finds and declares several things, including the following:

The United States has continuing research, security, environmental, and com mercial interests
in the Arctic region that rely on the availability o ficebreaker platforms o fthe Coast Guard
The Polar Class icebreakers commissioned in the 1970s are in need o f replacement.

and

Building new icebreakers, mustering international plans for aids to navigation and other
facilities, and establishing coordinated shipping regulations and oil spill prevention and
response capability through international cooperation, including the approval of the
International Maritime Organization, requires long lead times. Beginning those efforts now,
with the completion of an Arctic Marine Shipping Assessment by the eight-nation Arctic
Council, is essential to protect United States interests given the extensive currentuse of the
Arctic Ocean and adjacent seas by vessels of many nations

Section 3 states:
To carry out the purpose of this Act, the Secretary of the department in which the Coast
Guard is operating shall work through the International Maritime Organization to establish
agreements to promote coordinated action among the United States, Russia, Canada, and

other seafaring and Arctic nations to ensure, in the Arctic...

(2) appropriate icebreaking escort, tug, and salvage capabilities....
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(1) MISSION REQUIREMENTS ANALYSIS- Not later than 90 days after the date ofthe
enactmentofthis Act, the Commandant ofthe Coast Guard shall, subject to the availability

Section 6 states, in its entirety:

The Secretary o fthe department in which the Coast Guard is operating shall promote safe ofappropriations, execute a contract with an independent entity to—
maritime navigation by means of icebreaking where needed to assure the reasonable
demands of commerce. (A) conductan analysis of future mission requirements o fthe Coast Guard in the Arctic and
Antarctic; and

S. 1561 was introduced on August 3, 2009. Section 11(a)(1) would authorize appropriations of

$40 million in FY2011 for the design ofanew polar class icebreaker. Section 11(a)(2) would (B) estimate the necessary resources to provide for such requirements

authorize appropriations o f $800 million per year in FY2011 and FY2012 for the construction of

two polar capable icebreakers

(2) SUBMISSION OF ANALYSIS AND ESTIMATE- Notlaterthan 120 days after the date
that the contractdescribed in paragraph (1) is executed, the analysis and estimate described

in subparagraph (A) and (B) ofthat paragraph shall be submitted to—

Section 2 states that Congress finds several things, including the following:
(A) the appropriate com mittees o f Congress;
The United States has continuing research, security, environmental, and com mercial interests
in the Arctic region that rely on the availability o fpolar class icebreakers o f the Coast Guard (B) the Commandant of the Coast Guard; and
that were commissioned in the 1970s and are in need o f replacement. !
(C) the Comptroller General of the United States
and
(3)ADDITIONALRECOMMENDATIONS- Notlaterthan 90 days after the submissionof
Building new icebreakers, forward operating bases, aids to navigation, and other facilities, o
the analysis and estimate described in paragraph (2)—
and establishing coordinated shipping regulations and oil spill prevention and response
capability through international cooperation requires long lead times
P Y 9 P q 9 (A) the Commandant of the Coast Guard shall submit to the appropriate committees of
Congress, consistent with section 93(a)(24) of title 14, United States Code, any
Section 5 states: recommendations o fthe Com mandant related to such analysis and estimate; and
Itis the sense o f Congress that, to carry out the purpose of this Act, the Secretary of State, in (B) the Comptraller General shall submit to the appropriate com mittees of Cangress any
consultation with the Secretary of Homeland Security, acting through the Commandant o f recomm endations o fthe Com ptroller General related to such analysis and estimate
the Coast Guard, should work to establish agreements to promote coordinated action among
;het)nllet: Slates;:ussla, flanada, Iceland, Norway, and Denmark and other seafaring and (4) APPROPRIATE COMMITTEES OF CONGRESS DEFINED- In this subsection, the
rctic nations with respect to ...
p term ‘appropriate committees of Congress’ means—
4) appropriate icebreaking escort, tug, and salvage capabilities. )
(4) approp 9 9 ge cap (A) the Committee on Commerce, Science, and Transportation and the Committee on
Homeland Security and Governmental Affairs of the Senate; and
Section 6 states:

(a) Submission of Report Analysis to Congress-

(1) REQUIREMENT FOR SUBM ISSION - Not later than 90 days following the com pletion
ofthe High Latitude Polar Ice-Breaking Mission Analysis Report, the Commandant o f the
Coast Guard shall submit to the appropriate committees of Congress—

(A) such report; and

(B) consistent with section 93(a)(24) oftitle 14, United States Code, any recommendations
ofthe Commandant related to such report.

(2) APPROPRIATE COMMITTEES OF CONGRESS DEFINED- In this subsection, the
term ‘appropriate committees of Congress’ means the Com mittee on Commerce, Science,
and Transportation ofthe Senate and the Com mittee on Transportation and Infrastructure of
the House o fRepresentatives.

(b) Mission Requirements Analysis-
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Section

(B) the Committee on Homeland Security and the Committee on Transportation and
Infrastructure of the House of Representatives.

10 states, in its entirety:

Notwithstanding any other provision oflaw, the Director o fthe National Science Foundation
shall transfer all amounts provided pursuant to any Act for the procurement of polar
icebreaking services to the United States Coast Guard Appropriation Accounts, and such
amounts shall remain available until expended for operating expenses, renovation, and
improvement.
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FY2010 DHS Appropriations Act (H.R. 2892/P.L. 111-83)

House

The House Appropriations Com mittee, in its report (H.Rept. 111-157 ofJune 16, 2009) on H.R.
2892, did not recommend any funding in the Coast Guard's AC& | account for polar icebreaker

sustainment or acquisition o fnew polar icebreakers. The report stated:

POLAR ICEBREAKING OPERATING AND MAINTENANCE COSTS AND
FUTURE POLAR NEEDS

The Committee continues to be concerned about Coast Guard's ability to meet its polar
operations mission requirements and provide the United States with the capability to support
national interests in the polar regions. These interests extend well beyond the realm of
scientific research. As such, last year the Committee directed the Coast Guard and the
National Science Foundation (NSF) to renegotiate the existing agreement on polar
icebreaking in order to return the budget for operating and maintaining these vessels to the
Coast Guard for fiscal year 2010, and to provide a new joint plan for Coast Guard supportof
scientific research by NSF and other Federal agencies, which was to be included in the 2010
budget request. No agreement was reached, and no plan was submitted. Negotiations are
apparently underway between the Coast Guard and NSF, but the budget has yet to be
returned to the Coast Guard accounts. Therefore, the Com miittee directs the Coast Guard to
continue negotiating the agreement for the return o ficebreaking in the 2011 budget, and to
provide thejoint plan for Coast Guard support as soon as possible.

The Committee further directs the CoastGuard to use existing appropriations to continue its
analysis of national mission needs in the high latitude regions to inform national polar
policy. (Pages 78-79)

Senate

The Senate Appropriations Com mittee, in its report (S.Rept. 111-31 ofJune 18, 2009) on the
FY2010 DHS appropriation bill (S. 1298), recommended $32.5 million in the Coast Guard’s
AC& 1 account for the reactivation and service life extension ofPo0larStar. o fthisamount, $27.3
million is in an AC& | line item for polar icebreaker sustainment, and the remaining $5.2 million
is included within a line item for AC& 1 direct personnel costs (page 76). The Senate included the

provisions o fS. 1298 in an amendment to H.R. 2892.
The committee’s report on S. 1298 stated:
POLAR ICEBREAKER SUSTAINMENT

The Committee recommends $32,500,000 above the budget request to complete the
reactivation and service life extension of Coast Guard Cutter Polar Star. O f this amount,
$5,200,000 is funded inthe AC & I direct personnel costs PPA [program, project, or activity]
Returning Polar Star to operational status is vital to ensuring the U.S. Government has the
ability to project U.S. sovereignty and protect the broad range of security, economic, and
environmental interests in the Arctic and Antarctic. Within this amount, the Coast Guard
shall begin survey and design and conduct a business case analysis for either a new heavy
polaricebreaker class ora major service life extension project for existing heavy icebreakers
The only existing heavy polar class icebreaker, the Polar Sea, has only 7 years remaining in
its useful life. (Page 78)
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The reportalso stated:
POLAR OPERATIONS AND MAINTENANCE FUNDING

The Committee notes the budget request did not include transfer of operating and
maintenance funds for the polar icebreakers from the National Science Foundation [NSF] to
the CoastGuard as directed in thejointexplanatory statementaccom panying the Department
ofHomeland Security Appropriations Act, 2009 (Public Law 110-329). For fiscal year 2011,
the Com mittee expects the operating and maintenance budget authority and associated FTE
to be included in the Coast Guard’s request. The two agencies shall update the existing
Memorandum ofAgreementto reflect the change in budget authority, (page 73; material in

brackets as in original)

Conference

The conference report (H.Rept. 111-298 of October 13, 2009) on H.R. 2892/P.L. 111-83 of
October 28, 2009, provided $32.5 million to com plete the reactivation and service life extension
ofPolarStar. o fthis total, $27.3 million was provided in the AC& 1 account in a line item

entitled “Polar Icebreaker sustainment” (Page 87). The conference report stated:
Polar Icebreaker Sustainment

The conference agreement provides an additional $32,500,000 to com plete the reactivation
and service life extension of the Coast Guard Cutter POLAR STAR as proposed by the
Senate. No additional funding for this activity was proposed by the House. O f this amount,
$5,200,000 is provided in the Acquisition, Construction, and Improvements direct personnel
costs PPA [program, project, or activity]. Funds shall be applied as specified in the Senate
report. The conferees believe returning POLAR STAR to operational status is vital to
national interests in the polar regions. According to the Coast Guard the only existing
operational heavy icebreaker, the POLAR SE A has only five years ofservice life remaining.
The absence o frequested funding to com plete fiscal year 2009 efforts to reactivate PO LAR
STAR, combined with the lack o fcom pliance with standing Congressional direction on the
polar icebreaking budget, implies a broader lack of commitment to sustaining polar
capabilities and achieving longterm, strategic objectives in the Arctic. The conferees direct
the Coast Guard to briefthe Committees no later than December 15, 2009, on the program
execution plan for reactivation of POLAR STAR and the status of resources required to
achieve mission requirements for polar operations. (Page 89)

The conference reportalso stated, the section on the Coast Guard’s Operating Expenses (OE)

account:
Polar Icebreaking Operations and Maintenance Funding

The conferees expect polar icebreaking operations and maintenance budget authority and
associated FTE to be included in the Coast Guard’s budget request for fiscal year 2011. The
National Science Foundation and Coast Guard shall update the existing Memorandum of
Agreement to reflect the change in budgetauthority as proposed by the Senate. Furthermore,
the conferees direct the Coast Guard to follow the direction regarding the high latitude study
as outlined in the House report. (Page 85)
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American Recovery and Reinvestment Act of 2009

(H.R.I/P.L. 111-5)

A Senate version of H.R. 1 (amendmentin Senate, January 30, 2009) stated, in the section on the
Coast Guard’'s Acquisition, Construction, and Improvements (AC& 1) account, thato f the funds
provided in the bill for the AC& | account, “$87,500,000 shall be for the design ofanew polar
icebreaker or the renovation ofan existing polar icebreaker, and major repair and maintenance o f
existing polar icebreakers.” The provision was not included in other House and Senate versions of

the bill, or in the conference version o fthe bill, which was signed into law on February 17, 2009.

FY2009 DHS Appropriations Act (H.R. 2638/P.L. 110-329)

House

The House Appropriations Com m ittee, in its report (H.Rept. 110-862 of September 18, 2008) on
the FY2009 DHS appropriations bill (H.R. 6947), stated:

POLAR ICEBREAKING OPERATING AND MAINTENANCE COSTS AND
FUTURE POLAR NEEDS

The Committee is concerned about Coast Guard's ability to meet its polar operations mission
requirements and provide the United States with the capability to support national interests in
the polar regions. The Com mittee provides $200,000, as requested, to conductan analysis o f

national mission needs in the high latitude regions to inform the national polar policy debate

In fiscal year 2006 the Com mittees on Appropriations approved an Administration request
for the National Science Foundation (NSF), the primary user o fthe three Coast Guard polar
icebreaker vessels, to fund the costs of operating and maintaining these aging vessels.
Because it has become more apparentthat the national interestin the polar regions extends
beyond scientific research, the Committee questions whether this arrangement should
continue. Accordingly, the Committee directs Coast Guard and NSF to renegotiate the
existing agreement in order to return the budget for operating and maintaining these vessels
to CoastGuard for fiscal year 2010. This change is consistent with a new jointplan for Coast
Guard support o fscientific research by NSF and other Federal agencies, which also is to be
included in the 2010 budget request. NSF shall retain responsibility for the contracting of
scientific supportservices that Coast Guard does nothave the capability to perform or cannot
perform on a cost-competitive basis. The Committee is aware of a $4,000,000 funding
shortfall related to the caretaker status of the POLAR STAR, and directs Coast Guard to
address this shortfall within the amounts appropriated for fiscal year 2009. (Page 82)

Senate

The FY2009 DHS appropriations bill (S. 3181) as reported by the Senate appropriations
committee would make available about $6.28 billion for the Coast Guard's Operating Expenses
(OE) account, provided, among other things, “that notwithstanding any other provision o f law,
$4,000,000 ofthe amounts made available under this heading may be available to maintain the
USCGC POLAR STAR in caretaker status.”

The Senate Appropriations Com m ittee,
3181, stated:

its report (S.Rept. 110-396 o fJune 23, 2008) on S.
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POLAR ICEBREAKERS

The Committee reiterates its concern with the Coast Guard's ability to meet its current and
projected polar operations responsibilities. According to correspondence from the
Commandant on May 23, 2008, the Coast Guard will submit a report on polar mission
requirements no later than August 31, 2008. The Committee expects this report to address
the concerns detailed in the explanatory statement accompanying the Department of
Homeland Security Appropriations Act, 2008. The Committee also expects all costs to
operate the polar icebreakers for National Science Foundation [NSF] research, including
unanticipated maintenance, will be reimbursed by NSF. However, the Com m ittee notes that
the NSF budget request states, “Effective with the fiscal year 2009 budget, NSF will no

longer provide funds to maintain the USCG C Polar Star in caretaker status because NSF
does not envision current or future use o f this vessel in supportofits mission.” Due to the
changing environmental conditions and increased activity in the polar regions, as well as the
CoastGuard’'s multi-mission responsibilities in the polar regions that are notscience related,
the Committee includes statutory language making an additional $4,000,000 available to
maintain the USCGC Polar Star in caretaker status. The Committee also notes that the
forthcoming report on Coast Guard polar mission requirements will address the sustainability
of the current operations and maintenance cost sharing arrangement between the Coast
Guard and the NSF to supportboth currentand projected polar icebreaker operations. (Page
81)

Compromise

The FY2009 DHS appropriations bill became Division D of H.R. 2638/P.L. 110-329 of
September 30, 2008, a consolidated appropriations act. H.R. 2638 began asa DHS appropriations
actand was then amended to become a consolidated appropriations act that contained that
includes, among other things, the FY2009 DHS appropriations act. In lieu ofa conference report,
there was a compromise version ofH.R. 2638 that was accom panied by an explanatory statement.
Section 4 ofH.R. 2638 stated that the explanatory statement “shall have the same effect with
respect to the allocation offunds and implementation ofthis Act as if itwere ajoint explanatory

statement ofa committee ofconference

H.R. 2638 provided $30.3 million for polar icebreaker sustainment. The funding was provided in
anew line item in the surface ships section ofthe Deepwater portion o fthe Coast Guard's
Acquisition, Construction, and Improvements (AC& 1) appropriation account. The explanatory

statement stated:
Polar Icebreakers

One of the Coast Guard’s missions is to provide the United States with the capability to
support national interests in the polar regions. In a reportrecently submitted, the Coast Guard
stated that the United States will need a maritime surface and air presence in the Arctic
sufficient to support prevention and response regimes as well as diplomatic objectives.
However, no funding has been requested for the Coast Guard’saging icebreakers despite its
inability to meet currentand projected polar operations mission responsibilities. The Coast
Guard is directed to follow House reportdirection regarding the polar icebreaking operating
budget. The Coast Guard should work with the National Science Foundation in the coming
year to renegotiate the existing polaricebreaking agreement in order to return the budget for
operating and maintaining its polar icebreakers to the Coast Guard in fiscal year 2010. The
AC& |1 appropriation includes $30,300,000 to reactivate the USCGC POLAR STAR foran
additional 7-10 years ofservice life.
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Coast Guard Authorization Act For FY2008 (FLR. 2830/S. 1892) Senate

Section 917 of S. 1892 as reported in the Senate stated;
House
SEC. 917. ICEBREAKERS.
Section 422 ofH.R. 2830 as passed by the House stated

SEC.422. ASSESSMENT OF NEEDS FORADDITIONALCOAST GUARD PRESENCE
IN HIGH LATITUDE REGIONS.

Within 270 days after the date ofenactment o fthis Act, the Secretary of the department in
which the Coast Guard is operating shall submit a report to the Committee on Commerce,
Science, and Transportation of the Senate and the Committee on Transportation and
Infrastructure o fthe House o fRepresentatives assessing the need for additional Coast Guard
prevention and response capability in the high latitude regions. The assessmentshall address
needs for all Coast Guard mission areas, including search and rescue, marine pollution
response and prevention, fisheries enforcement, and maritime commerce. The Secretary shall
include in the report—

(1) an assessment o fthe high latitude operating capabilities o fall current Coast Guard assets,
including assets acquired under the Deepwater program;

(2) an assessment of projected needs for Coast Guard forward operating bases in the high
latitude regions;

(3) an assessment of shore infrastructure, personnel, logistics, communications, and
resources requirements to support Coast Guard forward operating bases in the high latitude
regions;

(4) an assessment o f the need for high latitude icebreaking capability and the capability of
the current high latitude icebreaking assets o f the Coast Guard, including—

(A) whether the Coast Guard's high latitude icebreaking fleet is meeting current mission
performance goals;

(B) whether the fleet is capable of meeting projected mission performance goals; and

(C) an assessment o f the material condition, safety, and working conditions aboard high
latitude icebreaking assets, including the effect o fthose conditions on mission performance;

(5) a detailed estimate of acquisition costs for each of the assets (including shore
infrastructure) necessary for additional prevention and response capability in high latitude
regions for all Coast Guard mission areas, and an estimate o f operations and maintenance
costs for such assets for the initial 10-year period ofoperations; and

(6) detailed cost estimates (including operating and maintenance fora period o f 10 years) for
high latitude icebreaking capability to ensure current and projected future mission
performance goals are met, including estimates of the costs to—

(A) renovate and modernize the Coast Guard’s existing high latitude icebreaking fleet; and

(B) replace the Coast Guard’s existing high latitude icebreaking fleet.
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The Senate Commerce, Science, and Transportation Com m ittee, in its report (S.Rept.

Februar

In prese

stated:

(a) INGENERAL— The Secretary ofthe departmentin which the Coast Guard is operating
shall acquire or construct 2 polar icebreakers for operation by the Coast Guard in addition to
its existing fleet o f polar icebreakers.

(b)NECESSARY MEASURES— The Secretary shall take all necessary measures, including
the provision ofnecessary operation and maintenance funding, to ensure that—

(1) the Coast Guard maintains, ata minimum, its currentvessel capacity for carrying out ice
breaking in the Arctic and Antarctic, Great Lakes, and New England regions; and

(2) any such vessels that are not fully operational are brought up to, and maintained at full
operational capability.

(¢) REIMBURSEMENT— Nothing in this section shall preclude the Secretary from seeking
reimbursement for operation and maintenance costs of such polar icebreakers from other
Federal agencies and entities, including foreign countries, that benefit from the use of the
icebreakers.

(d) AUTHORIZATION OF APPROPRIATIONS— There are authorized to be appropriated
for fiscal year 2008 to tire Secretary o fthe department in which the Coast Guard is operating
such sums as may be necessary to acquire the icebreakers authorized by subsection (a), as
well as maintaining and operating the icebreaker fleet as authorized in subsection (b)

y 5,2008) on S. 1892, stated:

Section 917 would require the Secretary to acquire or construct two new polar icebreakers
for operation by the Coast Guard. Italso would instruct the Coast Guard to maintain their
existing polar icebreakers and return them to operational status, if not operational already.
This section would authorize such sums as are necessary to cany out this section. Cunently,
the Coast Guard's icebreaker fleet is funded by the National Science Foundation. However,
the funding for these vessels has been inconsistent, allowing the Polar Star to fall behind on
the maintenance necessary to keep the vessel in operating condition. W ith some climate
models predicting an ice-free Arctic summer in the future, more international expeditions
will be headed to the region to examine newly revealed oil and gas reserves and other natural
resources. Canada, Russia, and other countries will begin to com pete with the United States
overjurisdiction and, without a strong polar icebreaker fleet, our Nation will suffer a severe
disadvantage. A recent 2007 report by the National Academy of Sciences found that the
United States needs to maintain polar icebreaking capacity and construct at least two new
polar icebreakers. This provision follows those recommendations. (Page 29)

nting the CB O ’s estimate o fthe cost ofSection 917 o fS. 1892 as reported, the report

Assuming appropriation of the necessary amounts, CBO estimates that the USCG would
spend about $1.4 billion over the next five years to purchase two icebreakers. (Costs to
operate and maintain the two new vessels would total about $50 million ayear beginning in
2013.) W e estimate that an additional $50 million would be spentover the 2008-2010 period
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to recondition an existing USCG icebreaker, which is currently out o foperation. Operating
and maintaining that vessel would cost about $10 million in 2010 and about $25 million
annually thereafter. This estimate is based on information provided by the Coast Guard
regarding the cost of constructing, operating, and maintaining such vessels to agency
specifications. (Page 8; see also pages 6 and 7)

FY2008 Consolidated Appropriations Act (H.R. 2764/P.L. 110-161)

FY2008 funding for the Department of Homeland Security (DHS), which includes the Coast

Guard, was provided in the FY2008 Consolidated Appropriations Act (H.R.2764/P.L. 110-161 of
December 26, 2007). The explanatory statement for H.R. 2764/P.L. 110-161, which is intended to

be the equivalent ofa conference report for the bill, stated the following in its discussion of

Division E (the FY2008 DHS appropriations act):
National Interests in the Polar Regions

The Committees on Appropriations are concerned about Coast Guard’s ability to meet its
polar operations mission requirements and provide the United States with the capability to
support national interests in the polar regions. These mission requirements include, but are
not limited to: global reach to the North and South poles; monitoring o fU.S.-bound vessel
traffic transiting international waterways in the far north; support of the International Ice
Patrol; and support of other governmental and scientific organizations in pursuitofmarine
and atmospheric science activities in the polar regions. The Committees on Appropriations
are specifically concerned whether Coast Guard’s aging polar icebreaking fleet can meet
current mission performance goals and whether this fleet and the service’s small cadre of
specialized polar operations personnel are capable o fmeeting projected mission performance
goals in light of changing environmental conditions and increased activity in the polar
regions. The National Academy of Sciences made several recommendations in this regard in
September 2006, but the Administration has taken no action to implement those
recommendations.

Therefore, the Commandant is directed to subnut a com prehensive polar operations report
that fully assesses the Coast Guard’s ability to meet current and projected polar mission
requirements and includes an evaluation of how Coast Guard's current capabilities and
resources must be adapted or enhanced to account for changing environmental conditions
and increased activity in the polar regions. This report is to include an analysis ofthe need
for any permanent, forward operating presence in the polar regions in order to meet mission
requirements and an assessment of the Coast Guard’s ability to meet the requirements of
partner agencies operating in the polar regions, such as the National Science Foundation
(NSF) and the Departments of Commerce and Defense, under current and projected
environmental conditions. Finally, this report should include an appraisal of the
sustainability ofthe current operations and maintenance cost sharing arrangement between
the Coast Guard and N'SF to supportboth currentand projected polar icebreaker operations
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Appendix C. Bill and Report Language Relating to

Study of High-Latitude Operations

This appendix presents exam ples ofbill and report language in recent years relating to the study

ofCoast Guard missions and capabilities for operations in high-latitude areas. These exam ples,

which are taken from Appendix B, include the following:

« The explanatory statement for the FY2008 Consolidated Appropriations Act
(H.R.2764/P.L. 110-161 of December 26, 2007), which included FY2008
funding for DH S, stated: “Therefore, the Commandant is directed to submit a
comprehensive polar operations report that fully assesses the Coast Guard’s
ability to meet current and projected polar mission requirements and includes an
evaluation ofhow Coast Guard's current capabilities and resources must be
adapted or enhanced to account for changing environmental conditions and
increased activity in the polar regions. This report is to include an analysis o f the
need for any permanent, forward operating presence in the polar regions in order
to meet mission requirements and an assessment o fthe Coast Guard's ability to
meet the requirements o f partner agencies operating in the polar regions, such as
the National Science Foundation (NSF) and the Departments of Commerce and
Defense, under currentand projected environmental conditions. Finally, this
reportshould include an appraisal o fthe sustainability of the current operations
and maintenance cost sharing arrangement between the Coast Guard and NSF to

support both currentand projected polar icebreaker operations.”

- Section 422 o fthe FY2008 Coast Guard Authorization Act (H.rR. 2830) as
passed by the House stated: “W ithin 270 days after the date o f enactment o f this
Act, the Secretary o f the departmentin which the Coast Guard is operating shall
submita report to the Com mittee on Commerce, Science, and Transportation of
the Senate and the Com mittee on Transportation and Infrastructure o fthe House
ofRepresentatives assessing the need for additional Coast Guard prevention and
response capability in the high latitude regions. The assessment shall address
needs for all Coast Guard mission areas, including search and rescue, marine
pollution response and prevention, fisheries enforcement, and maritime
commerce. The Secretary shall include in the report... an assessment ofthe need
for high latitude icebreaking capability and the capability o f the current high

latitude icebreaking assets o fthe Coast Guard.

+ The House Appropriations Com mittee, in its report (H.Rept. 110-862 of
September 18, 2008, page 82) on the FY2009 DHS Appropriations Act (H.R.
2638/P.L. 110-329 of September 30, 2008), stated: “The Com m ittee provides
$200,000, as requested, to conduct an analysis ofnational mission needs in the

high latitude regions to inform the national polar policy debate.”

-+ The Senate Appropriations Com mittee, in its report (S.Rept. 110-396 o f June 23,
2008, page 81) on the FY2009 DHS Appropriations Act (s. 3181), stated:
“According to correspondence from the Commandanton May 23, 2008, the
Coast Guard will submita reporton polar mission requirements no later than
August 31, 2008. The Com m ittee expects this report to address the concerns
detailed in the explanatory statementaccompanying the Department of

Homeland Security Appropriations Act, 2008.”
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+ The House Appropriations Com mittee, in its report (H.Rept. 111-157 o fJune 16,
2009, pages 78-79) on the FY2010 DHS Appropriations Act (H.R. 2892/P.L.
111-83 ofOctober 28, 2009), stated: “The Com mittee further directs the Coast
Guard to use existing appropriations to continue its analysis o fnational mission

needs in the high latitude regions to inform national polar policy.”

+ The Senate Appropriations Com mittee, in its report (S.Rept. 111-31 ofJune 18,
2009, page 78) on the FY2010 DHS Appropriations Act (S. 1298), stated
“W ithin this amount, the Coast Guard shall begin survey and design and conduct
abusiness case analysis for either a new heavy polar icebreaker class or a major

service life extension project for existing heavy icebreakers

+  Theconference report (H.Rept. 111-298 ofOctober 13,2009, page 85) on the
FY2010 DHS Appropriations Act (H.R. 2892/P.L. 111-83 of October 28,
20097), stated: “Furthermore, the conferees direct the Coast Guard to follow the

direction regarding the high latitude study as outlined in the House report.”

. Sections 311(h) and 1316 o fthe Coast Guard Authorization Act of 2010 (H .R.
3619) as reported by the House Com m ittee on transportation and Infrastructure
(H.Rept. 111-303, part 1, ofOctober 16, 2009) (see Appendix B for the full texts

o fthese sections)

. Section 603 o fthe Coast Guard Authorization Act of 2010 (H.R. 3619) as
passed by the Senate (see Appendix B for the full text o f this section).

. Sections 307(f) and 307(g) o fthe final version ofthe Coast Guard
Authorization Act 0f 2010 (H.R. 3619/P.L. 111-281 ofOctober 15,2010)(see
Appendix B for the full texts o f these sections).

+ The Senate Appropriations Com m ittee, in its report (S.Rept. 111-222 o fJuly 19,
2010, page 80) on the FY2011 DHS Appropriations Act (S. 3607), stated: “The
Commiittee also notes that the Coast Guard’s analysis o fnational mission needs
in the high latitude regions has yet to be completed. This effort was funded in
fiscal year 2009 to inform the national polar policy debate. The results o fthis
study are to be submitted expeditiously and include projected assets and
resources necessary to address identified requirements.”

The High Latitude Study has a cover date ofJuly 2010. The study was provided to Congress in

July 2011. The Coast Guard states that the study was provided to Congress in response to the

Coast Guard Authorization Act 0f2010 (H.R.3619/P.L. 111-281), which was enacted into law on

October 15,2010.73

75 Source: Email from Coast Guard Congressional Affairs office to CRS, August 1,2011.
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Appendix D. May 2008 Memorandum from DOD
Combatant Commanders

This appendix reprints the textofa May 21, 2008, memorandum for the Chairman o f the Joint

Chiefs ofStaffon the topicoficebreaker support signed by three DOD combatant commanders,

each a 4-star general or flag officer.74

MEMORANDUM FORCHAIRMAN,JOINT CHIEFS OF STAFF

FROM: CDR USPACOM /CDR USTRANSCOM /CDR USNORTHCOM

SUBJECT: Icebreaker Support

1. The United States has enduring national, strategic, and econom ic interests in the Arctic
and Antarctic. In the north, the United States is an Arctic nation with broad and fundamental
national security interests. In addition to the essential requirements for homeland security
and maritime domain awareness, the effects of climate change and increasing economic
activity require a more active presence in this maritime domain. In the south, the United
States maintains three scientific stations. W hile the mission of the stations is largely
scientific, their presence secures the United States’ influential role in the Antarctic Treaty
decision making process and maintains the balance necessary to maintain our position on

Antarctic sovereignty.

2. To assert our interests in these regions, the United States needs assured access with
reliable icebreaking ships. Today, however, two of the three Coast Guard icebreakers are
nearing the end o ftheir service lives, with one relegated to caretaker status. Over the past 10
years some routine maintenance has been deferred and there is no service life extension
program for these ships. As a result, the nation’s icebreaking capability has diminished
substantially and is at risk of being unable to support our national interests in the Arctic
regions. An example o four reduced icebreaking capability is lastseason’s M cM urdo Station
resupply mission where USN'S G IANELLA spent 50 hours in pack-ice awaiting escort from
a leased Swedish icebreaker

3. In summary, icebreakers are essential instruments of United States policy in the polar
regions. W e therefore recommend Joint Chiefs of Staffsupport for the following

— A program for the construction of new polar icebreakers to be operated by the Coast
Guard

— CoastGuard funding to keep existing icebreakers viable until the new ships enter service.

— sufficient Coast Guard operations funding to provide increased, regular and reliable
icebreaker presence in the polar regions.

74 Memorandum for Chairman, Joint Chiefs o f Staff, from CODR USPACOM /CDR USTRANSCOM /CDR

USNOTHCOM, Subject: Icebreaker Support. The Navy Office of Legislative Affairs provided CRS with a copy of the

memorandum on September 11,2008

Qryesicd ReathSnie
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[signed]
Victor E Renuart Norton A. Schwartz
General, USAF General, USAF
Commander Commander
U.S. Northern U. S. Transportation
Command Command

cc :

Commandant, U.S. Coast Guard

Author Contact Inform ation

Ronald O'Rourke
Specialist in Naval Affairs
rorourke@ crs.loc.gov, 7-7610

Qryesiod ReathSnic

Timothy J. Keating
Admiral. USN
Commander

U.S. Pacific Command
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Fiscal Year 2013 President’s Budget

U.S. Coast Guard Headquarters
2100 Second Street, SW.
Wiashington, DC 20953
www.usce.mil

BACKGROUND: The FY 2013 President’s Budget requests $9.97 billion for the Coast Guard, including $8.32 billion
in discretionary funding. This Budget strikes the optimal balance between sustaining current operations and investing in
future capabilities.

KEY POINTS:

>

>

>

>

>

Provides $1.2 billion to Responsibly Rebuild the Coast Guard. Investrment in recapitalization is a top budget priority
in FY 2013.

Funds current services requirements to Efficiently Preserve Front-line Operations, including resources to operate
and maintain new assets, and funding for personnel pay and benefit increases.

Wil Strengthen Resource and Operational Stewardship through administrative and programmeatic reductions to
improve efficiency and service delivery, while continuing investment in Coast Guard activities that provide the
highest retum on investrment.

Recognizes the criticality of the Arctic as a strategic National priority, and Preparesfor the Future by addressing
emerging threats and risks in this region.

The Coast Guard will continue to provide superior value and service to the American public.

RESPONSIBLY REBUILD THE COAST GUARD: The budget requests $1.2 billion for Acquisition, Construction
and Improverments (AC&I). Highlights include:

VVVO

S879.5M for vessels including National Security Cutter (NSC) #6; Fast Response Cutters (FRC); Offshore Patrol
Cutter (OPC) design; Medium Endurance Qutter sustainment; and Polar Icebreaking Vessel pre-acquisition activity.
$74.5M for one HC-144A Maritime Patrol Aircraft (MPA) and H-65 helicopter enhancements/upgrades.

S69.4M for Mejor Acquisition Systens Infrastructure and other Shore Infrastructure projects.

$76.5M for other projects, including CAISR systerrs; Nationwide Autormatic Identification System; and OG-
Logistics Information Management System.

EFFICIENTLY PRESERVE FRONT-LINE OPERATIONS: The budget requests $6.79 billion to operate and
maintain Coast Guard assets and sustain essential front-line operations.

y

P
P

P

S88.9M to fund increases for civilian pay, and maintain parity of military pay, allowances, and health care with
DoD.

S54.2M to annualize critical investments and prograns initiated in FY 2012.

$47.6M to operate new assets and infrastructure (e.g., FRC, MPA, RB-M, Rescue21, etc.), training systems, and
transition Air Station Cape Cod, MA to operate new HC-144A aircraft.

S24.5M to support the Coast Guard’s relocation to the DHS consolidated headquarters at the St. Elizabeths Campus
in Washington, DC.

STRENGTHEN RESOURCE AND OPERATIONAL STEWARDSHIP: The FY 2013 budget proposes
administrative and programmatic reductions to improve efficiency and service delivery, while continuing investment in
Coast Guard activities that provide the highest returm on investment. Highlights include:

e

P

P

N

Decommission two High Endurance Cutters and three 110-ft patrol boats. These assets are being replaced by new,
more capable NSCs and FRCs, respectively.

Terminate High-Tempo-High-Maintenance (HTHM) patrol boat operations that facilitate augmented operation of
eight in-service 110-foot patrol boats.

Retire three HU-25 aircraft that are being replaced by new MPA aircraft, and close two Seasonal Air Facilities.
Implement $32.4M in enterprise-wide efficiencies and $56.3M in targeted programmetic reductions.

‘REPARE FOR THE FUTURE: The FY 2013 Budget request recognizes the criticality of the Arctic as a strategic
National priority, given increasing presence and interest by other Nations, the preponderance of natural resources
available in this region, and increasing maritime commercial and recreational activity.

P

$14.1M to initiate a new Polar lcebreaker acquisition project and enhance infrastructure in Alaska.

View the 2012 Posture Statement and FY 2013 Congressional Justification at: http://www.uscg.mil/posturestatement/


http://www.usce.mil
http://www.uscg.mil/posturestatement/
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Dec. 20, 2012
[HR 2839

Coast Guard and
Maritime

Tr: rtation
Act of 2012.
14USC 1note.

Public Law 112—213
112th Congress
An Act

To authorize appropriations for the Coast Guard for fiscal years 2013 through
2014, and for other purposes.

Be it enacted the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1.SHORT TITLE; TABLE OF CONTENTS.

g\%s_h_o rt_Tit1e — Tis Act may be cited as the “Coast Guard
and Maritime Transportation Act 0f2012”. )
(b) Table of Contents— The table of contents for this Act

is as follows:

Sec. 1 Short title; table of contents.
TITLE I—-AUTHORIZATION

Sec. 101 Authorization of appropriations. o
Sec. 102, Authorized levels of military strength and training.

TITLE 11—COAST GUARD

201 Interference with Coast Guard transmissions..
202. Coast Guard authority to operate and maintain Coast Guard assets.
203. Limitation on expenditures.
204. Academy pay, allowances, and emoluments.
205. Policy on sexual harassment and sexual violence.
. Aplpomtments of permanent commissioned officers.
Selection boards; oath of members.
Special selection boards; correction of errors. )
Prohibition of certain involuntary administrative separations.
Major acquisitions. )
dvance procurement funding.
Minor construction. . .
Capital investment plan and annual list of projects to Congress.
Aircraft accident investigations. o
CRJosgta] Guard Auxiliary enrollment eligibility.
epeals.
Technical corrections totitle 14. )
Acquisition workforce expedited hiring authority.
Renewal oftemporary early retirement authority.
Boat-Medium procurement.
National Security Cutters.
Coast Guard polar icebreakers.

TITLE 11I—SHIPPING AND NAVIGATION

301. Identification of actions to enable qualified United States flag capacity to
meet national defense requirements.

302. Limitation of liability for non-Federal vessel traffic service operators.

303. Survival craft.

304. Classification societies.

. Dockside examinations. . ) .

306. Authority to extend the duration of medical certificates.

307/. Clarification of restrictions on American Fisheries Act vessels.

308. Investigations by Secretary.

309. Penalties.

FEERSs

NN

FOOONOUTR WO

HEEEEEERELEREERELE LR LR
N

R

HELERLLY &
=



B8

288 €8

HE HEERREY &

Sec.
Sec.
Sec.
Sec.

HEEHY KHESERHSORR  KHERERELE

HEEERE

SEC.

yeal
as

%
:
:
%
%

§

%

1

;

g
%5 d
Risk

PUBLIC LAW 112-213—DEC. 20, 2012 126 STAT.

United States Committee on 4%1e Marine Transportation System
Technical correction to title 46.
Deepwater ports.

TITLE IV—MARITIME ADMINISTRATION AUTHORIZATION

Short title.

Authorization of appropriations for national security aspects of the mer-
chant marine for fiscal year . .

I\P/Iarltlmefen\_/l rq[nrrCK% 1tala]and technical assistance.
ro or instruction Irposes.

S_hé_)rjta £a transportation. P

Limitation of National Defense Reserve Fleet vessels to those over 1,500

ross tons.

Trgan_s_fer of vessels to the National Defense Reserve Fleet.

Clarification of heading. . .

Mission of the Maritime Administration.

Amendments relating to the National Defense Reserve Fleet.

Requirement for fge ign.

Oontamer—on—bar&g ransportation. .

Department of Defense national strategic ports study and Comptroller

neral studies and reports on strategic ports.
Maritime workforce study.

. Maritime Administration vessel recycling contract award practices.

TITLE V—PIRACY

%pgr}iﬂtlefbr use of force against pir.
Sequrit;? of Govemment—iarri‘?p)(_elIedp cai’a%: .
Actions taken to protect foreign-flagged vessels from piracy.

TITLE VI—MARINE DEBRIS

Short title.
Short title amendment; references.

rpose.
NOAA Marine Debris Program.

Repeal of obsolete provisions.
Coordination. . . .
Confidentiality of submitted information.
Definitions., . L
Severe marine debris event determination.

TITLE VII—MISCELLANEOUS

Distant water tuna fleet.

Technical corrections,

Extension of moratorium.

Notice of arrival.

Waivers, o .

National Response Center notification requirements.

Vessel determinations.

Mille Lacs Lake Minnesota. . = . .

Transportation Worker Identification Credential process reform.

Investment amount. . .

Integrated cross-border maritime law enforcement operations between the
United States and Canada.

Bridge permits. _

Tonnagg.qf ueos Acadian.

%a ility determination.

Guard housing. . . .

Assessment of needs for additional Coast Guard presence in high-latitude

regions.
Potential Place of Rr%gge. .
Merchant mariner ical evaluation program.
Determinations. . -
Impediments to the United States-flag registry.

Arctic deepwater seaport.
isl asses%rrm{ent of transporting Canadian oil sands.

TITLE I—AUTHORIZATION

101. AUTHORIZATION OF APPROPRIATIONS.

Funds are authorized to be appropriated for each of fiscal

rs, 2013 and 2014 for necessary expenses of the Coast Guard
follows:

1541
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((1}_For the operation and maintenance of the Coast
Guart

A) $6,882,645,000 for fiscal year 2013; and

. (B) $6,981,036,000 for fiscal year 2014; )

of which $24,500,000 is authorized each fiscal year to be derived

fromthe Oil Spill Liability Trust Fund to carry out the purposes

8; fgctlggl 1012(a)(5) of the Qil Pollution Act of 1990 (33 U.S.C.
a)(5)).

(2 r the acquisition, construction, rebuilding, and
improvement of aids to navigation, shore and offshore facilities,
vessels, and aircraft, including equipment related thereto—
%1,545,312,000 for fiscal year 2013; and
(B) $1,546,448,000 for fiscal year 2014;
to remain ‘available until expended "and of which $20,000,000
is_ authorized each fiscal year to be derived from the Qil éplll
Liability Trust Fund to” carry out the 3pquJposes of section
1012(a) I%ofthe Oil Pollution Act of 1990 (33 U.S.C. 2712(a)(5)).

l) r the Coast Guard, Reserve program, including per-

sonnel and tralnlngi costs, equipment, and services—
A) $138,111,000 for fiscal year 2013; and
B) $140,016,000 for fiscal year 2014. ]

(4) For environmental compliance and restoration of Coast
Guard vessels, aircraft, and facilities (other than parts and
equipment associated with operation and maintenance)—

A) $16,699,000 for fiscal year 2013; and
_(B) $16,701,000 for fiscal a/ear 2014;
to remain available until expended.

5) To the Commandant of the Coast Guard for research,
development, test, and evaluation of technologies, materials,
and human factors_directly related to improving the perform-
ance of the Coast Guard’s mission with respect to search and
rescue, aids to navigation, marine safety, marine environmental
protection, enforcement of laws and treaties, ice operations,
oceanographic research, and defense readiness—

$19,848,000 for fiscal year 2013; and
B) $19,890,000 for fiscal year 2014. )

(6) For alteration or removal of brld(t:;es over navigable
waters of the United States constituting obstructions to naviga-
tion, and for personnel and administrative costs associated
with the Alteration of Bridges Program—

16,000,000 for fiscal year 2013; and
B) $16,000,000 for fiscal year 2014.

SEC. 102. AUTHORIZED LEVELS OF MILITARY STRENGTH AND
TRAINING.

(@ Active Duty Strength— The Coast Guard is authorized
an end-of-year stren%th for active duty personnel of 47,000 for
each of fiscal years 2013 and 2014.

. b Military Training Student Loads—The Coast Guard
is authorized average military training student loads for each of
fiscal years 2013 and 2014 as follows: ~
1) For recruit and special training, 2,500 student years.
2) For flight training, 165 student years. T

. (3) For professional fraining in military and civilian institu-

tions, 350 student years.

(4) For officer acquisition, 1,200 student years.
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TITLE II—COAST GUARD

SEC. 201.INTERFERENCE WITH COAST GUARD TRANSMISSIONS.

Section 88 of title 14, United States Code, is amended by
adding at the end the follomng: ) )
_“{e) Anindividual who knowingly and willfully operates a device
with the_intention of interfering with the broadcast or reception
of a radio, microwave, or other signal (including a signal from
a global positioning system) transmitted, retransSmitted, or aug-
mented by the Coast "Guard for the purpose of maritime safe

Is—
‘(1) guilty of a class E felony; and
“(2) subject to a_civil penhalty of not more than $1,000
per day for each violation.”.

SEC. 202. COAST GUARD AUTHORITY TO OPERATE AND MAINTAIN
COAST GUARD ASSETS.

Section 93 of title 14, United States Code, is amended by
adding at the end the following:

“(%) Operation and Maintenance of Coast Guard Assets
AND Facitities —All authority, including prngrammatlc budget
authority, for the operation and maintenance of Coast Guard ves—
sels, aircraft, systems, aids to navigation, infrastructure, and other
assets or facilities shall be allocated to and vested in the Coast
Guard and the department in which the Coast Guard is operating.”.

SEC. 203.LIMITATION ON EXPENDITURES.

Section 149(d) of title 14, United States Code, is amended
by adding at the end the following: ] )
3) The amount of funds used under this subsection may

not exceed $100,000 in any fiscal year.”.
SEC. 204. ACADEMY PAY, ALLOWA ANCES, AND EMOLUMENTS.

Section 195 of title 14, United States Code, is amended—
(1) by striking “person”each place it appears and inserting
“foreign national’’; and )
by striking “pay and allowances” each place it appears
and Inserting ‘pay, allowances, and emoluments”.

SEC. 205. POLICY ON SEXUAL HARASSMENT AND SEXUAL VIOLENCE.

. (@ Establishment—Chapter 9 of title 14, United States Codk,
is amended by adding at the end the following:

“8200. Policy on sexual harassment and sexual violence

”(?} Required Pol_icy.—The Commandant of the Coast Guard
shall ‘direct the Superintendent of the Coast Guard Academy to
prescribe a ﬂollcy on sexual harassment and sexual violence
applicable to the cadets and other personnel of the Acade
“(b) Matters To Be Specified in Policy.—Th_e jpolcy on_sexual
harassment and sexual violence under this section shall include
specification of the following: o
‘(1) Programs to promote awareness of the incidence of
rape, acquaintance rape, and other sexual offenses of a criminal
nature that involve cadets or other Academy personnel.
‘2) Information about how the Coast Guard and the
Academy will protect the confidentiality of victims of sexual
harassment or sexual violence, including how any records,

@D
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statistics, or reports intended for public release will be for-
_ma(tjtted such that the confidentiality of victims is not jeopard-
ized.

“(3) Procedures that cadets and other Academy personnel
should Tfollow in the case of an occurrence of sexual harassment
or sexual violence, including—

"(IA) if the victim chooses to report an occurrence of
sexual harassment or sexual violence, a specification of
the person or persons to whom the alleged offense should
be reported and options for confidential reporting, including
written information to be given to victims that explains
how the Coast Guard and the Academy will protect the
confidentiality of victims;

~ “{B) a specification of any other person whom the
victim should contact; and ) )

_“{©) procedures on the preservation of evidence poten-
tially necessary for proof of criminal sexual assault.
“(14) Procedures for disciplinary action in cases of criminal

sexual assault involving a cadet or other Academy personnel.

“(5) Sanctions authorized to be imposed in a substantiated
case of sexual harassment or sexual violence involving a cadet
or other Academy personnel, including with respect to rape,
acquaintance rape, or other criminal Sexual offense, whether
forcible or nonforcible. _

‘(6) Required training on the policy for all cadets and

other emy personnel” who process allegations of sexual
harassment or sexual violence involving a cadet or other
Academy personnel.
”(C) e\ssessment.—

) 1) In generat—The Commandant shall direct the Super-
intendent to conduct at the Academy during each Academy
program ye_ar an assessment to_determine the effectiveness
of the policies of the Academy with respect to sexual harass-
ment and sexual violence involving cadets or other Academy
personnel.

“(2) BIENNIAL survey —FoOr the assessment at the Academy
under paragraph (1) with respect to an Academy program year
that begins in an” odd-numpered calendar year, the Super-
intendent shall conduct a survey of cadets and other Academy
personnel—

(A to measure— .

"(II) the incidence, during that program year, of
sexual” harassment and sexual violence eventS, on or
off the Academy reservation, that have been reported
to an official of the Academy; and

“ii) the incidence, during that program year, of
sexual ‘harassment and sexual violence events, on or
off the Academy reservation, that have not been
reported to an official of the Academy; and
“(B) to assess the perceptions of the cadets and other

Academy personnel with respectto—

8)e the Academy’s policies, training, and proce-
dures “on sexual harassment and sexual violence
involving cadets or other Academy personnel;

“{ii) the enforcement of such policies;
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_“{iii) the incidence of sexual harassment and sexual
V|00I|ence involving cadets or other Academy personnel;
an

“(iv) any other issues relating to sexual harass-
ment and sexual violence involving cadets or other
“d) Academy personnel.

Report.—

(1) 1n genera1—The Commandant shall direct the Super-
intendent to submit to the Commandant a report on sexual
harassment and sexual violence involving cadets or other
Academy personnel for each Academy program year.

“(2)Report specifications. ch report under paragraph
%1) shall include, for the Academy program year covered by
he report, the foﬂovvm%:e

“(IA) The number of sexual assaults, rapes, and other
sexual ‘offenses involving cadets or other Academy per-
sonnel that have been reported to Academy officials during
the Academy program year and, of those reported cases,
the number that have beéen substantiated. ]

‘(B) A plan for the actions that are to be taken_in
the following Academy program year regarding prevention
of and response to sexual harassment and sexual violence
involving cadets or other Academy personnel.

“3) Biennial survey.—Each report under paragraph (1)
for an Academy program year that begins in an odd-numbered
calendar year Shall include the results of the survey conducted
in that Academy program year under subsection (c)(2).

‘ 4) Transmission of re ort— The Commandant Sha”
transmit each report received by the Commandant under this
subs'gtctlton, together with the COmmandant’s comments on the
report, 10— i i

‘ the Committee on Commerce, Science, and

Transportation of the Senate; and ]

‘ 2 the Committee on Transportation and Infrastruc-
ture of the House of Representatives.

“(5) Focus GROUPS.—

o In ceneraL.— For_each Academy. program year
with respect to which the Superintendent is not_ required
to conduct a survey at the Academy under subsection c%gZ),
the Commandant Shall require focus groups to be conducted
at the Academy for the purposes of ascertaining information
relating to sexual assault and sexual harasSment issues
at the ermy. ) ]

”(B) Inclusion in reports—Information derl\_/ed from

a focus’ group under subggragraph (A) shall be included

in the next transmitted Commandant’s report under this

subsection. ] )

“(e) Victim Confidentiality—1T0 the extent that information
collected under the authority of this section is_reported or otherwise
made available to the public, such information shall be provided
in a form that is consistent with applicable privacy protections
u_ncti_er Federal law and does not jeopardize the confidentiality of
victims.”,

(b) . Clerical Amendment—Ihe analysis for chapter 9 of title
14, United States Code, is amended by inserting after the item
relating to section 199 the following:

“200. Policy on sexual harassment and sexual violence.”.
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SEC. 206. APPOINTMENTS OF PERMANENT COMMISSIONED OFFICERS.

Section 211 of title 14, United States Code, is amended by
adding at the end the following: ] o ]
Definition. “(d) For the purposes of this section, the term ‘original’, with
respect to the appointment of a member of the Coast Guard, refers
to that member’s most recent appointment in the Coast Guard
that is neither a promotion nor a demotion.”.

SEC. 207. SELECTION BOARDS; OATH OF MEMBERS.

Section 254 of title 14, United States Code, is amended to
read as follows:

“8§254. Selection boards; oath of members

“Each member of a selection board shall swear— o
‘(1) that the member will, without prejudice or 1LPartlallty,
and having in view both the special fitness of officers and
the efficiency of the Coast Guard, perform the duties imposed
upon the member; and ] ]
“(2) an oath in accordance with section 635.”.

SEC. 208. SPECIAL SELECTION BOARDS; CORRECTION OF ERRORS.

(9 In. General —Chapter 11 of title 14, United States Code,
is amended by inserting after section 262 the following:

““8§263. Special selection boards; correction of errors

£ ‘ta) Officers Not Considered Due to Administrative

rror:

Determination. ‘(1) In GeNeraL—If the Secretary determines that as the
result of an administrative erro—  ~ )

“{A) an afficer or former officer was not considered
for selection for promotion by a selection board convened
under section 251; or ] ]

“(B) the name of an_officer or former officer was not

laced on an all-fully-qualified-officers list;
the Secretary shall convene a special selection board to deter-
mine whether such officer or former officer should be rec-
ommended for promotion and such officer or former officer
shall not be considered to have failed of selection for promotion
prior to the consideration of the special selection board.
‘(2) Effect of failure to recommend for promotion—
If a special selection board convened under paragr%ph (1) does
not recommend for promotion an officer or former officer, whose
grade is below the grade of captain and whose name was
referred to that board for consideration, the officer or former
ofﬁ{;er shall be considered to have failed of selection for pro-
motion.
£ ‘() Officers Considered But Not Selected; Material
rror—

Determination. ‘(1) In general—In the case of an officer or former officer
who was eligible for promotion, was considered for selection
for promotion by a selection board convened under section
251, and was not selected for Promotl_on by that board, the
Secretary may convene a special selection board to determine
whether“the oOfficer or former officer. should be recommended
for promotion, if the Secretary determines that— .

‘(A an action of the selection board that considered
the officer or former officer—
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“(i). was contrary to law in a matter material to
the decision of the board; or )

‘(i) involved material error of fact or material
administrative error; or ) ]

“{B) the selection board that considered the officer
or former officer did not have before it for consideration
material information.

‘(2) Effect of failure to recommend for promotion—
If a special selection board convened under paragraph (1) does
not recommend for promotion an officer or former officer, whose
grade is that of commander or below and whose name was
referred to that board for consideration, the officer or former
officer shall be considered— ] . .

‘{A) to have failed of selection for promotion with
respect to the board that considered the officer or former
ngé%r préor to the consideration of the special selection

> an

“{B) to incur no additional_failure of selection for pro-
%tlgn as a result of the action of the special selection

‘{c) Requirements for Special Selection Boards—Each
special selection board convened under this section shall—

(1) be composed in accordance with section 252 and the
members of the board shall be required to swear the oaths
described in section 254; ) ]

- “(2) consider the record of an applicable officer or former
officer "as_that record, if corrected, would have appeared to
the selection board that should have considered or did consider
the officer or former officer prior to the consideration of the
special selection board and that record shall be compared with
a sampling of the records of—

“(?A) those officers_of the same grade who_were rec-
orrémended for promotion by such prior selection board;
an

“(B) those officers of the same grade who were not
recomniended for promotion by such prior selection board;

an
«(3) submit to the Secretary a written report in a manner Reports,

consistent with sections 260 an(r]y 261. RO

‘ Appointment of Officers Recommended for Pro-
motion—

~ (1) In ceneraL—AN officer or former officer whose name

is placed on a promotion list as a result of the recommendation

of ‘a special selection board convened under this section shall

be appointed, as soon as practicable, to the next higher grade

in accordance with the law and policies that would have been

applicable to the officer or former officer had the officer or

former officer been recommended for promotion by the selection

board that should have considered or did consider the officer

?,r fo[gort;\‘e}(r]I officer prior to the consideration of the special selec-

ion .

‘(2) Effect—An officer or former officer who is promoted
to the next higher grade as a result of the recommendation
of a special selection board convened under this section shall
have, ‘upon such promotion, the same date of rank, the same
effective date for the pay and allowances of that grade, and
the same position on the active duty promotion fist as the
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President.

Regulations.

officer or former officer would have had if the officer or former

officer had been recommended for promotion to that grade

by the selection board that should have considered or did con-
sider the officer or former officer prior to the consideration

of the special selection board. .

. “3) Record correction.—If the report of a special selec-

tion board convened under this section, as approved by the

President, recommends for promation to the next higher grade

an officer not eligible for promation or_a former officer whose

name was referred to the board for consideration, the Secretary
may act under section 1552 of title 10 to correct the military
record of the_ officer or former officer to_correct an error or
remove an injustice resulting from the officer or former officer
not being selected for dpromo_tlon by the selection board that
should have considered or did consider the officer or former
officer prior to the consideration of the special selection board.

*{€) APPLICATION PROCESS AND Time Limits—The Secretary
shall 'issue regulations regarding the process by which an officer
or former officer mag apply to have a matter considered by a
special selection board convened under this section, including time
limits related to such applications. .

“( Limitation of Other Jurisdigtion —NO fol_ClaI or court
of the ‘United_States shall have authority or jurisdiction over any
claim based in any way on the failure of an officer or former
officer to be selected for” promotion by a selection board convened
under section 251, until— ] ]

‘(1) the claim has been referred to a special selection board
convened under this section and acted upon by that board;

r
*(2) the claim has been rejected by the Secretary without
consideration by a special seleCtion board convened under this
section.
”(g Judicial Review.— i
D) 1n generar—A court of the United States may
review— N ]
“{A) a decision of the Secretary not to convene a special
selection board under this_section'to determine if the court
finds that the decision of the Secretary was arbitrary or
capricious, not based on substantial evidence, or otherwise
contrary to law;_ ] ) )
“{(B) an action_of a special selection board under this
section "to determine_if the court finds that the action
of the special _selection board was contrary to_law or
involved material error of fact or material administrative
error.
“_(2) Remand and reconsideration—lf, with respect to
a review under paragraph (1), a court makes a finding described
in subparagraph (A) or (B) of that paragrﬁh, the Court shall
remand the case to the Secretary and the Secretary shall pro-
vide the applicable officer or former officer consideration by
a new special selection board convened under this section.
“(h) Designation of Boards—IThe Secretary may designate
a selection board convened under section 251 as a special selection
board convened under this section. A selection board so designated
may function in the capacity of a selection board convened under
?‘ ion 251 and a special selection board convened under this sec-
ion.”.
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éb) Selection Boards; Submission. of Reports—Section
261(d) of title 14, United States Code, is amended by strikin
“selection board” and inserting “selection board, including a special
selection board convened under section 263,”. )

i (C) Failure of Selection for Promotion—oection 262 of
title 14, United States Code, is amended to read as follows:

“8262. Failure of selection for promotion

“An officer, other than an officer serving in the grade of captain, President.
who is, or is senior to, the junior officer_in the “promotion zone
established for his grade under section 256 of this title, fails of
selection if he is not selected for promotion by the selection board
which considered him, or if having been recommended for promotion
b¥ the board, his name is thereafter removed from the report
of the board by the President.”. ) )

(d) crerical Amendament.—The analysis for chapter 11 of title
14, United States Code, is amended by inserting after the item
relating to section 262 the following:

“263. Special selection boards; correction of errors.”.

(e)A licability;Rule of Construction— . .

1) Appiicabitity —The amendments made by this section  Efective date.
shall take effect on the date of enactment of this Act and Time period
the Secretary may convene a special selection board on or 14USC%lnoe.
after that date under section 263 of title 14, United States
Code, with respect to any error or other action for, which such
a board may be convened if that error or other action occurred
on or after the date that is 1 year before the date of enactment

of this Act. )
QZ) Rule of construction—Sections 271, 272,and 273 14UsC 271 roe.
of title 14, United States Code, apply to the activities of—
(A% a selection board convened under section 251 of
such title; and ] ]
(B) a special selection board convened under section
263 of such title.

SEC. 209. PROHIBITION OF CERTAIN INVOLUNTARY ADMINISTRATIVE
SEPARATIONS.

@ In Generatl —Chapter 11 of title 14, United_States Code,
as amended by this_ Act, is further amended by inserting after
section 426 the following:

“8427. Prohibition of certain involuntary administrative
separations

‘@) In General.—E_XCePt as provided in subsection (b), the
Secretary may not authorize the involuntary administrative separa-
tion of a covered individual based on a ‘determination that the
covered individual is unsuitable for deployment or other assignment
due to a medical condition of the covered individual considered
by a Physical Evaluation Board during an evaluation of the covered
individual that resulted in the covered individual being determined
tobe fg for duty.

Reevaluation.—

“(1). In GENERAL.—The Secretary may require_a Physical
Evaluation Board to reevaluate any covered individual if the
Secretary determines there is reason to believe that a medical
condition of the covered individual considered by a Physical
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Evaluation Board during,an evaluation of the covered individual
renders the covered individual unsuitable for continued duty.

‘(2) Retirements and separations—A covered individual
who is determined, based on a reevaluation under paragraph

(1), to be unfit to perform the duties of the covered individual’s

Ice, grade, rank, or rating may be retired or separated for
physical disability under this chapter. ) )

“(c) Covered Individual Defined—IN this section, the term
‘covered individual’ means any member of the Coast Guard who
has been determined by a Physical Evaluation Board, pursuant
to a physical evaluation Dy that board, to be fit for duty.”. )

b) Clerical Amendment—The analysis for chapter 11 of title
14, United States Code, as amended by this Acf, is further amended
by inserting after the item relating to section 426 the following:

“427. Prohibition of certain involuntary administrative separations.”.

SEC. 210. MAJOR ACQUISITIONS.

(@ In General —Subchapter | of chapter 15 of title 14, United
States Code, is amended by adding at the end the following:

“8§569a. Major acquisitions

Reports. ‘(@) 1n Generar—In conjunction with the transmittal by the
President to Congress_of the budget of the United States for Tiscal
ear 2014 and Diennially thereaiter, the Secretary shall submit
0 the Committee on COmmerce, Science, and Transportation of
the Senate and the Committee on Transportation and Infrastructure
of the House of Representatives a report on the status of all major
acquisition progrars.

A Information To Be Incl_uded.—_E_agh report under sub-

section (a) shall include for each major acquisition program—

‘(1) a statement of the Coast Guard’s mission needs and
erformance goals relating to such program, including a jus-
ification for any change to those needs and goals subsequent
toa reﬁaort previously submitted under this section;

19 a +u$t|f|cat|on explaining how the projected number
and capabilities of assets acquiréd under such ‘program meet
applicable mission needs and performance goals; .

“3) an identification of any and all” mission hour gaps,
accompanied by an explanation of how and when the 8oast
Guard will closé those gaps; .

“(4) an identification of any changes with respect to such
program, including— o o

“{A) any changes to the timeline for the acquisition
of each new asset and the phaseout of legacy assets; and
“(B) any changes to—

‘P) the costs of new assets or legacy assets for

that fiscal year or future fiscal years; or

_ ‘(i) the total acquisition oost;

‘(f) a ’US'[I Ication_explaining how any change to such pro-
%roam ulfills the mission needs ‘and performance goals of the

ast
“(6) a description of how the Coast Guard is plannin
for the integration of each new asset acquired under suc
Brogra_m into the Coast Guard, including needs related to shore-
ased infrastructure and human resources;
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{7 an identification of how funds in the applicable fiscal
year’s budget request WI|| be allocated, including information
onthe urc ase of specific assets;

85) a projection of the remaining operational lifespan and
life-cycle cost of each legacy asset that also identifies any antici-

pate resource?

“(9) a detailed explanation of how the costs of legacy assets
are beln accounted for within such program;
? an annual performance comparison of new assets
to Iegacy assets.

'( Adequacy of Acquisition Workforce —Fach report
under subsectlon d) shall—

include |nformat|on on the scope of the acquisition

activi |es to be performed in the next fiscal year and on the

adequacy of the current acquisition workforce to meet that
anticipated workl

“(2) spe cn’\éthe number of officers, members, and employees

of the ‘Coast Guard currently and planned to be assmine to

each position designated under section 562(c) of this subchapter;

‘?) |dent| positions that are or will be understaffed and
actlons that [ be taken to correct such understaffing.

‘(d) Cutters Not Maintained in Class—Each report under
subsection (a) shall identify which, if any, Coast Guard cutters
that have been issued a cerfificate of classification by the American
Bureau of Shipping have not been maintained inclass, with an
explanation_detailing the reasons why the cutters have not been
maintained in class.

9) Major Acquisition Program Defined—IN this SECthn
the term ‘major acquisition guogram means an ongoing acquisition
undertaken by the Coast Guard with a life-cycle cost estimate
greater than or equal to $300,000,000.”

b) Clerical Amendment—The analysis for chapter 15 of title
14, United States Code, is amended by inserting after the item

relating to section 569 the following:

“56%a. Major acquisitions.”.

C) Repeals.—

© (1) Section 408(a) of the Coast Guard and Maritime

Transportation Act of 2006 (14 U.S.C. 663 note) is repealed
Title 14, United States Code, is amended—

A in section 562, by repealing subsection (€); an

B) in section 573(c)(3), by repealing subparagraph (B).

SEC. 2X1.ADVANCE PROCUREMENT FUNDING.

@ n GENERAL.—Subchapter Il of chapter 15 oftitle 14, United
States Code, |s amended by adding at the end the following:

“§577. Advance procurement funding

V\;n In GENERAL—WI/th respect to any Coast Guard vessel
for which_amounts are appropriated and any amounts_otherwise
made_available for vessels for the Coast Guard in any fiscal year,
the Commandant of the Coast Guard may enter infto a cortract
or place an order, in advance of a contract or order for construction
of a vessel, for—

“(1) materials, parts, components, and labor for the vessel;
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“(2) the advance construction of parts or components for
the vessel;

“(3) protection and storage of materials, parts, or compo-
nents for the vessel; and ]

“(4) production planning, design, and other related su;%port
servul:es that reduce the overall procurement lead time of the
vessel.

‘(b) Use of Materials, Parts, and Components Manufac-
tured IN the United States—In entering into contracts and
placing orders under subsection (a), the Commandant may give
priority to persons that manufacture materials, parts, and compo-
nents in the United States.”. ) )

LS ). Clerical Amendment—The_analysis for chapter 15 of title
14, United States Code, as amended by this Acf\ , is_further amended
by inserting after the item relating to section 576 the following:

“577. Advance procurement funding.”.

SEC. 212.MINOR CONSTRUCTION ..

. (a) In GENErRAL—Section 656 of title 14, United States Codk,
is amended by adding at the end the following:
*{d) Minor Construction and Improvement— )

‘1) In GENERAL—SUbject to the reporting_requirements
set forth in paragraph (2), ‘each fiscal year the Secretary may
expend fromamounts made available for the operating expenses
of the Coast Guard not more than $1,500,000 Yor minor
construction and improvement projects at any location.

“(2) Reporting requirements—Not later than 90 days
after the end_ of each fiscal year, the Secretary shall submit
to the Committee on Commerce, Science, and Transportation
of the Senate and the Committee on Transportation and Infra-
structure of the House of Representatives a report on each
project undertaken during the course of the preceding fiscal
year for which the amount expended under paragraph (1)
exceeded $500,000.”.

(b) Crerical Amendments— ] .

1) Heading —Section 656 of title 14, United States Cock,
as amended by this Act, is further amended by striking the
section designation and heading and inserting the following:

“8656. Use of certain appropriated funds”.

(@) Anarysis—The analysis for chapter 17 of title 14,
United States Code, is amended by striking the item relating
to section 656 and inserting the following:

“656. Use of certain appropriated funds.”.

SEC. 213. CAPITAL INVESTMENT PLAN AND ANNUAL LIST OF PROJECTS
TO CONGRESS.

a) ital Investment Plan—Section 663 of title 14, United
States , iIs amended to read as follows:

“§663. Capital investment plan

‘(@) In Genera1.—On the date on which the President submits
to Congress a budget pursuant to section 1105 of title 31, the
Commandant of theé Coast Guard shall submit to the Committee
on Transportation and Infrastructure of the House of Representa-
tives and the Committee on Commerce, Science, and Transportation
ofthe Senate—
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Plans.

Analysis.
Termination
cate.

Determination.

Certificate 10 Operate—Ihe Commandant of the Coast

b
Guar(d) may not certify a sixth National Security Cutter as Ready
for Operations before the Commandant has— ]

(1) submitted to the Committee on Commerce, Science,
and Transportation of the Senate and the Committee on
Transportation and Infrastructure of the House of Representa—
tives program execution plans detailin ) )

(_)?A) how the first 3 National Security Cutters will
achieve the goal of 225 days away from hormeport in fiscal
years following the complétion of the Structural Enhance-
ment Drydock Availability of the first 2 National Security

Cutters; and ] ]

. EB) increased aerial coverage to support National Secu-
rity Cutter operations; and =~ ] ]

(2) awarded a contract for detailed design and construction

for the Offshore Patrol Cutter.

SEC. 222.COAST GUARD POLAR ICEBREAKERS.

!a) In General—The Secretary of the department in which
the t Guard is operating shall conduct a business case analysis
of the options for and costs of reactivating and extending the service
life of the Polar Sea until at least September 30, 2022, to maintain
United States polar icebreaking capabilities and. fulfill the Coast
Guard’s hl?h latitude mission "needs, as identified in the Coast
Guard’s July 2010, High Latitude Study Mission Analysis Report,
during the "Coast Guard’s recapitalizafion of its polar class ice-
breaker fleet. The analysis shall include— .

(1) an assessment of the current condition of the Polar

_ (2) a determination of the Polar Sea’s operational capabili-
ties with respect to fulfilling the Coast Guard’s high latitude
operating requirements if renovated and reactivated; o

(3) a detailed estimate of costs with respect to reactivating
and extending the service life of the Polar Sea; ]

(4) a life cycle cost estimate with respect to operatin
and maintaining the Polar Sea for the duration of its extende
service life; and™ o ]

_ (5) a determination of whether it is cost-effective to reac-
tivate the Polar Sea compared with other options to_provide
icebreaking services as part of a strategy t0O maintain polar
icebreaking services.

Restrictions —Ihe Secretary shall not remove any part
of the Polar Sea until the Secretary Submits the analysis required
under subsection (a).

) DEADLINE.—Not later than 270 days after the date of enact-
ment ‘of this Act, the Secretary shall submit to the Committee
on Transportation and Infrastructure of the House of Representa-
tives and the Committee on Commerce, Science, and Transportation
of the Senate the analysis required under subsection (a).

Requirement for Reactivation of Polar Sea—

(1) Service life extension plan.—

In general.—l?
on the analysis required under_subsection (a) that it_is
cost-effective to reactivate the Polar Sea compared with
other options to provide icebreaking services, the Secretary
shall develop a service life extension plan for such reactiva-
tion, including a timetable for such reactivation.

the Secretary determines based
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SB) Utilization of existing resources—In the
development of the plan required under subparagrap_rgﬁ?,
the Secretary shall utilize to the greatest extent practicable
recent plans, studies, assessments, and analyses regarding
the Coast Guard’s icebreakers and high latitude mission
needs and operating requirements. )

(C) Submission.— The Secretary shall submit the plan peadiine.
required under subparagraph (A), if so required, to the
Committee on Transportation and Infrastructure of the
House of Representatives and the Committee on Commerce,
Science, and Transportation of the Senate not later than
180 days after the submission of the analysis required
under subsection (a). )
2 Decommissioning; bridging st_rategy.—'fthe _a.nalyS&Sdline.

required under subsection (a) is submitted in accordance with
subsection (c) and the Secretary determines under subsection
(@)(5) that 1t'is not cost-effective to reactivate the Polar Sea,
then not_later than 180 days after the date on which the
analysis is required to be submitted under subsection (c) the
Commandant of the Coast Guard—

A) may decommission the Polar Sea; and o

B) shall submit a bridging strategy for maintaining Termination
the Coast Guard’s golar icebreaking services until at least date.
September 30, 2022, to the Committee on Transportation
and Infrastructure of the House of Representatives and
the Committee on Commerce, Science, and Transportation
of the Senate. . ) )

(6) Restriction—EXcept as provided in subsection (d), the
Commandant of the Coast Guard may not—
1) transfer, relinquish ownership of, dismantle, or recycle
the Polar Sea or Polar étar; )
(2) change the current homeport of either of the vessels;
or
(3) expend any funds— ) o )
i for any expenses directly or indirectly associated
with the decommissioning of eithér of the vessels, including
expenses for dock use or other goods and services;

(B) for any personnel expenses directly or indirectly
associated with the decommissioning of either of the ves-
sels, including expenses for a decommissioning officer;

C) for any expenses associated with a decommissioning
ceremony for éither of the vessels; ] N

(D) to appoint a decommissioning officer to be affiliated
with either of the vessels; or o
(E) to place either of the vessels in inactive status.
() De finitio n. —FOr purposes of this section—
1) the term *Polar Sea” means Coast Guard Cutter Polar
Sea (WAGB 11); and
2) the term “Polar Star” means Coast Guard Cutter Polar
Star (WAGB 1_?). ) )
(@) Repeat—This section shall cease to have effect on Sep- Termination
tember 30, 2022. date.



2011

2012

2013

2014

Timeline

January 2011
Fabrication begins
April 2011

Keel-Laying Ceremony
June 2011

Erection begins

February 2012
Erection complete
June 2012

Launch ceremony
October2012
Builder's trials
November2012

Builder's sea trials (phase 1)

April2013

Builder's sea trials (phase 2)

May 2013
Acceptance trials

Delivery

Early 2014

Sikuliaq ready for science

operations.

About the Name 'Sikuliagz

Pronounced [see-KOO-lee-auk],
'Sikuliag'is an Inupiagq word meaning
"young seaice."

For more information:

Daniel Oliver, Project Manager
University of Alaska Fairbanks
Seward Marine Center

201 Railway Avenue, P.O. Box 730
Seward, AK 99664-0730

Phone: (907) 224-4305
dkoliver@alaska.edu

Terry Whitledge, Principal Investigator
University of Alaska Fairbanks
Institute of Marine Science

234 Irving I, P.O. Box 757220
Fairbanks, AK 99775-7220

Phone: (907) 474-7229
terry@ims.uaf.edu

R/V SIKULIAQ

Alaska Region Research Vessel

I TSF

UNIVERSITY OF

ALASKA
FAIRBANKS

www.sfos.uaf.edu/arrv
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THE R/V SIKULIAQ ABOUT THE SIKULIAQ

The Sikuliaq will be owned by the

The Slku“a‘q’ pronounced [See' National Science Foundation and

KOO-lee-auk] is the Alaska Region operated by the University of Alaska
Research Vessel and will be a 261 - Fairbanks as part of the U.S. academic
foot oceanographic research ship research fleet. Itwill be used by
capable of bringing scientists to the scientists in the U.S. and international
ice-choked waters of Alaska and the oceanographic community through

the University-National

polar regions. .
Oceanographic Laboratory System.

When complete, the vessel will be The $123 million for the ship
one ofthe most advanced university | construction contract is funded
research vessels in the world and entirely by the American Recovery
will be able to break ice up to 2.5 and Reinvestment Act. The total Although the Sikuliag has global capability and will be used in other polar and sub-polar regions,
feet thick. cost for the project is $200 million. ﬁg:sdszr:rl:::;iﬁze};e:;lsr;g.area is expected to be in the productive and diverse waters of the western |
FEATURES Characteristics Sikuliag
Currently under construction at Overall Length 261 feet
Marinette Marine Corporation, a The Sikuliag will allow researchers to Draft 18.9 feet
shipyard in Marinette, Wisconsin, collect sediment samples directly from Beam 52 feet
the Sikuliaq will be ready for thelseafloor, host r.emotelly opergted Performance
unrestricted science operations in vehicles, use aflexible suite of winches Cruising Speed 11 knots
) to raise and lower scientific
2014 and will be home ported at equipment, and conduct surveys Endurance 45 days
the University of Alaska Fairbanks throughout the water column and sea Ioeubree.\k.mg 2> Teet at2 kots
Seward Marine Center in Seward. bottom using an extensive suite of Capacities
scientific sonar systems. Scientist Berths 26
Crew Berths 20
The ship will also be able to transmit Science Labs 2100 square feet
real-time information directly to Lab or Storage Vans Upto4vans
classrooms all over the world. The DeckWorking Area 4360 square feet
Sikuliag will have accommodations for Fresh Water Storage 13,190 gallons
up to 26 scientists, marine technicians Water Making Capacity 6000 gallons/day
and students at a time, including Fuel Capacity 170,000 gallons
those with disabilities. Disability Accommodations Yes: labs, galley, staterooms

www.sfos.uaf.edu/arrv
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mrite ‘AT’

AiVig in heavy seas on 30 December 2012.

Career
Name:
Namesake:
Owner:

Portof registry:

Ordered:

Builder:

Cost:
Yard number:
Laid down:
Launched:
Christened:
Completed:
In service:

Identification:

Status:

Type:

Tonnage:

Length:

Beam:

Aivig
Walrus

Edison Chouest Offshore

Galliano, Louisiana, Pna; United Slates™

July 2009

North American Shipbuilding, Larose,
Louisiana
LaShip, Houma, Louisiana

$200 million

247

3 February 2010
1 November 2011
24 March 2012
20 April 2012

2012-

IMO number: 9579016
Call sign: WDG2524
MMSI: 367141000 [21[31

servicels]

Generalcharacteristics

Anchor handling tug supply vessel (AHTS)

12,892 GT
3,867 NT
4,129 DWT

110 m ()

24.4'in ()

Aivig

Draught: 8.6m ()
Depth: 10.4 m ()
Ice class: ABS A3

Installed power: 4 x Caterpillar C280-12 (4 x 4,060 kW)

Propulsion: Two ducted controllable pitch propellers
Three bow thrusters and two stem thrusters

Speed: 15 knots (km/h; mph) in open water
5 knots (km/h; mph)in 1 m (ft) ice
Crew: 28; accommodation for 64

Aviation facilities: Helidcck

Alvig is an American icebreaking anchor handling tug supply vessel (AHTS) owned by Edison Choucst Offshore
(ECO). The $200 million vessel was built in 2012 by North American Shipbuilding in Larose, Louisiana and LaShip
in Houma, Louisiana. She has been chartered by Royal Dutch Shell to support oil exploration and drilling in the
Chukchi Sea off Alaska.*4~The primary task of the vessel is towing and laying anchors for drilling rigs, but she is

also equipped for oil spill response.*5"6"

Construction

In July 2009, Edison Chouest Offshore won a $150 million contract for the construction of an icebreaking anchor
handling tug supply vessel for Royal Dutch Shell. The 360-foot ( in) vessel, largest ever built by the company, would
be used to support Shell's drilling operations in the Beaufort Sea and Chukchi Sea off Alaska.” In January 2010, it
was announced that the vessel would be constructed in Louisiana. The hull would be built by North American
Shipbuilding in Larose while the construction of the superstructure and the final assembly of the vessel would take
place in the company's own shipyard, Laship, in Houma. In all, the construction would take just over two years and
provide work for about 800 people.~

Laid down on 3 February 2010,~ the newbuilding "Hull 247" was presented to Shell executives on 30 September
2011. By then, the price of the vessel had climbed to $200 million due to material and equipment factors, such as the
price of steelJ9710~The vessel was launched on 1 November 2011.~ According to Edison Chouest spokesman Gary
chouest, "It 7aivigs will be the world's largestand mostpowerful anchor-handling icebreaker.

In 2011, Shell invited Inupiak schoolchildren to submit essays suggesting names for the vessel. Twelve-year-old
Elizabeth Itta submitted the winning essay, describing how the Walrus, "Alvig" in the Inupiak language, use their
tusks to break ice. She won a cash prize for her school and an invitation to attend the ship's launching ceremony on
24 March 2012.An ~12AThe vessel went for sea trials in April and was delivered on 20 April 2012.A~'A

The construction of the new icebreaker and Shell's Arctic drilling operation off Alaska have raised concerns about
the ability of the United States Coast Guard to operate in ice-infested waters since the Coast Guard has only one

operational icebreaker, uscec H ealy”



Aivig

Career

Grounding of Kulluk

On 27 December 2012, while AiVi] was towing the mobile offshore

drilling unit Kulluk off the coast of Kodiak Island, Alaska, the towing

line between the icebreaker and the drilling rig parted due to a

mechanical failure of the towing shackle.*15' Shortly after the tow had

been regained, the main engines of AiVi( failed likely due to fuel

issues*16' and the vessel lost propulsion power in 20-foot ( m) seas. In

the following morning, power was successfully restored on one of the

four main engines and the vessel was able to hold position in the heavy

Kulluk aground on the southeast side of weather.*17' United States Coast Guard cutter UscGC Alex Haley was
Sitkalidak Island. Alaska, on 1January 2013. dispatched to the scene to monitor the situation.*18' In response to the
incident, the Coast Guard, Shell and Edison Chouest established an

Unified Command to coordinate the operation.*17 Shell-contracted vessels Guardsman and Nanuq were also en

route to the scene.*17"

On 29 December, the Unified Command authorized the drilling rig to drop its anchor to slow its drift towards the
coast and ordered the Coast Guard to evacuate the 18 crew members on KUIIUK by helicopter as a precaution.*20*21"
Sikorsky HH-60 Jayhawk helicopters operated by the Coast Guard also delivered essential equipment parts to AiVi(
and later power was restored on all four engines. Together with Nanug, Aiviq was able to hold the drilling rig

stationary during the crew evacuation and later continue towing the vessel away from the coast.*22'*23'

On 30 December, the tow lines of AiViQ and Nanuq parted again, and Kulluk began drifting towards the coast.
Another tugboat, the 10,000-horscpower Alert operated by Crowley Marine Services,*24' also arrived to the scene
from Prince William Sound.*25' Shortly after midnight. Alert was able to secure connection to the 400-foot (m)
towing line previously used by AiViQ and later in the morning the icebreaker had also reconnected to KUlluk about 19
nautical miles (km; mi) southeast from Kodiak Island.*26' UscGC Alex Haley also returned to the scene from
Kodiak, where the cutter had repaired her fouled port propeller, and relieved the crew of USCGC SPar as on scene
commander. The helicopter crews were also preparing to deploy several technicians aboard the drilling rig to
evaluate the condition of the towing lines.*27"

Later in the evening, KUIIUK was again set adrift after the Coast Guard ordered Alert to separate from the rig, now
only 4 nautical miles (km; mi) from the nearest point of land, to maintain the safety of the nine crew members on
board the tug in nearly 30-foot ( m) seas.*27*28' Only moments later. KUllUk was grounded near the uninhabited
Sitkalidak Island at a depth of about 32—48 feet (unknown operator: u’funknown operator: u'funknown
operator: u'[' unknown operator: u'[").*29'

The salvage operation was awarded to the Dutch salvage company Smit International.*30' A team of five salvage
experts boarded KUIIUK on 2 January 2013 to assess the structural integrity of the grounded drilling barge.*30' On 3
January, it was reported that KUllUk had suffered damage since the grounding but its structural integrity had not been
compromised and there have been no leaks from the rig's fuel tanks.*31' At the time of the grounding, Kulluk was
carrying 139,000 gallons of diesel fuel and 12,000 gallons of lubricating and hydraulic 0il.*32' By 4 January, 14
vessels had been mobilized for the recovery operation and the United States Department of Defense provided two
Boeing CH-47 Chinook helicopters to transport heavy salvage gear to the site.*33'

Kulluk was successfully refloated on 6 January and towed to a sheltered location in Kiliuda Bay, some 30 nautical

miles (km: mi) from the original grounding location, on the following day.*34*35'

Aivig

General characteristics

Aivig is 110 metres () long overall and 95.5 metres () between perpendiculars. Her hull has a beam of 24.4 metres
(ft) and depth of 10.4 metres 0.*1' Fully laden, she draws 8.6 metres () of water.*36' Since AiViQ is an anchor
handling tug and supply vessel, she is fitted with a large towing winch located amidships as well as chain lockers and
storage tanks for both liquid and dry bulk cargo under the main deck.*37" Her gross tonnage is 12,892, net tonnage

3,867 and deadweight tonnage 4,129 tonnes.*1'

Aivig is powered by four 12-cylinder Caterpillar C280-12 four stroke medium speed diesel engines, each producing
4,060 kW ( hp) at 1,000 rpm. The engines are coupled to two 4.6-metre ( ft) Schottel controllable pitch propeller in
nozzles via Flender reduction gearboxes.*1*38' The propulsion system gives AiVi( a service speed of 15 knots ( km/h;
mph) in open water and 5 knots (km/h; mph) in 1-metre () level ice, and a bollard pull of 200 metric tons.*36' She
also has two 2,000 kW shaft generators and four 1,700 kW Caterpillar 3512C auxiliary diesel generators that provide
power for onboard consumers, including the firefighting system. She has three bow thrusters, one of them of
azimuthing fold-down type, and two stem thrusters that give her dynamic positioning capability. For redundancy and
improved handling, she has two high-lift rudders.*1*437' The propellers of AiVi( are reportedly designed to be

quieter than normal in order to be less disruptive to local marine life.139*

Aiviq is classified by the American Bureau of Shipping. Her ice class, A3, indicates that she is strengthened for
navigation in polar ice conditions with the presence of multiyear ice floes. Furthermore, the notation "Ice Breaker"

states that she is designed and constructed for breaking ice to open navigable channels for other ships.*1'
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Nathaniel B. Palmer (icebreaker)

Icebreaker Nathaniel B Palmer, serving ihe National Science Foundation.

Career (US)

Builder:

Yard nurrber:
Launched:
Inservice:

Identification:

Class & type:
Type:
Tonnage:

lceclass:
Installed power:

Propulsion:

Endurance:

R/V Nathaniel B. Palmer

Nathaniel Palmer

Offshore Service Vessels LLC

Lockheed Martin Antarctic Support Contract
North American Ship Building

137)

1992

1992

= IMO number: 9007257111

« MMSI Number: 200155768
< Callsign: WBP3210111

Inservice

General characteristics

ABS Al, AMS. E,ACC
Research vessel
6,174GT

94 m(ft)

183 m(ft)

68m (ft)

91 m(ft)

A2

4 x Caterpillar 3608

= Main propulsion: 12,720 hp (kW)
= Bow Thruster: 1,400 hp (KW)
« StemThruster: 800 hp (kW)

75 days
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Complement: & External links
Crew: 2

R/V Nathaniel B. Palmer’s current position (http://www .sailwx.info/shiptrack/shipposition.

Aircraft carried: helicopter phtml2call=wW BP3210)

United States Antarctic Program Vessel Science and Operations (http://www.usap.gov/
The Nathaniel B. Palmer is an ice-capable research ship owned by Offshore Service Vessels LLC, operated by vesselscienceAndOperations/)
Edison Chouest Offshore. Inc. and chartered by the United States National Science Foundation. The Nathaniel B

USAP Research Vessels news in (http://antarcticsun.usap.gov/aroundTheContinent/contentHandler.
Palmer is tasked with extended scientific missions in the Antarctic.*2"3"The Nathaniel B. Palmer was purpose-built cfm2id=1198) The Antarctic Sun (http://antarcticsun.usap.gov)
for and delivered to the NSF by Edison Chouest Offshore's North American Shipbuilding facility in 1992.~

Lockheed Martin Antarctic Support Contract (http://www.lockheedmartin.com/us/products/

The Nathaniel B. Plamer carries a helicopter, accommodates up to 37 scientists, has a crew of 22 and is capable of antarctic-support-contract.html)

missions lasting up to 75 daysJ2'

The vessel is named after merchant marine and ship builder Nathaniel Brown Palmer, credited by some historians

with the discovery of Antarctica.n
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Career
Name: Sikuliag
Narmesake: Ifiupiag for “young seaice™
Owner: National Science Foundation*
Operator: University of Alaska Fairbanks School of Fisheries and Ocean Sciences

Portofregistry: - senerd, Alasker2*

Ordered: 5 February 2010

Builder: Marinette Marine Corporation. Marinette, Wisconsin
Cost: US$200 million

Laid down: 11 April 2011

Launched: 13 October 2012

Corrpleted: 2014 (proposed)
Idertification: o nunrber: 9578945+
StatLs: Under construction

General characteristics "8~
Type: Research vessel
Displacement: 3,665 long tons ( t)

Length: 261 ft (m)
Bearnt 52ft(m)
Draft: G715m)
Depth: 281t (m)
Installed power:  Four diesel engines
5,750 hp (kW) (combined)
Propulsion: Diesel-electric
Two Wartsila lcepod 2500 azimuth thrusters
Speed: 14.2 knots (kmvh; rph)
2 knots (kmvh; mph) in 2.5 feet (m) ice
Range: 18,000 nautical miles (km; mi) at 10knots (km/h; phy*4*
Endurance: 45 days
Capacity: 24 science berths

2-4 20-feet science vans

Crew: 20(+2)

Sikuliaq is an American research vessel currently under construction at Marinette Marine Corporation in Marinette,
Wisconsin, for the National Science Foundation. Expected to enter service in January 2014, the $200 million vessel
will replace the 1966-built research vessel Alpha HeliX that was retired in 2007. Sikuliag, named after the Ifiupiaq

word for “"young sea ice” and pronounced "see-KOO-lee-auk”, will be operated by the University of Alaska

Slieg

Fairbanks School of Fisheries and Ocean Sciences and homepoited in Seward, Alaska.

Description

Mission and capabilities

Sikuliag allows up to 26 scientists and students to conduct multi-disciplinary studies in high latitude open seas,
near-shore regions and single-year sea ice, and facilitates the real-time virtual participation of classroom students via
broadband connections. The major research opportunities include the effect of climate change and increased human
use of Arctic regions on various issues such as ocean circulation and ecosystem dynamics.*5**

One of the most advanced research vessels ever built, SikuliaQ has extensive scientific facilities. In addition to 2,250
square feet (in2) of built-in laboratories, she can accommodate two to four 20-foot scientific containers on the
4,360-square-foot ( m2) aft deck. In addition, Siquliak is fitted with flexible over-side handling equipment such as an
A-frame in the stem as well as a number of science winches and cranes on the aft deck. She also has a retractable

transducer centcrboard (drop keel) for deploying various sensors under the vessel.*3%5+

Design

Sikuliag is 261 feet (m) on and has a maximum beam of 52 feet (m). At a displacement of 3,665 long tons (t), she
draws (5.715 m) of water. Designed for operations in ice-infested waters, the vessel has a sloping icebreaker bow
and a hull that is two feet wider at the bow than in the stem to reduce ice resistance.*7*She is served by a crew of 20
and has provisions for two additional marine technicians.*3*

Powered by four diesel engines with a combined output of 5,750 hp ( kW), Sikuliaq has a diesel-electric powertrain,
meaning that the main diesel generators produce power for electric motors coupled to the propellers. She is the first
vessel ever to be fitted with Icepods, Wartsila's brand of ice-strengthened azimuth thrusters that can be rotated 360
degrees about the vertical axis. The Z-drive thrusters are "pulling”, meaning that the propellers are facing to the
direction the vessel is moving to improve the hydrodynamic efficiency. In addition, they are "can-mounted”,
meaning that the thrusters can be disconnected and lifted off for maintenance without docking the vessel.*4* She is
also fitted with a bow thruster to assist maneuvering at low speeds.*3*7“g*

The maximum speed of Sikuliaq in calm water is 14.2 knots ( km/h; mph). In addition, she can break first-year sea
ice up to 2.5 feet (m) thick at a constant speed of 2 knots (km/h; mph). She also has dynamic positioning

capability.*5* SikuliaQ has an operational endurance of 45 days and can sail 18,000 nautical miles (km; mi) at 10

knots (km/h; mph).*3=4*

Construction

The original science mission requirement of the new research vessel was prepated by a committee of the UNOLS
Fleet Improvement Committee in 1998.°9%In 2001, Congress appropriated SI million for a design study of a suitable
vessel.*5*The vessel, called Alaska Region Research Vessel (ARRV), was designed by The Glosten Associates, a
Seattle-based group of naval architects, in 2004.*10%

In May 2009, the National Science Foundation announced that it had received funding for the construction of an
ice-capable research vessel designed to support scientific research in high-latitude waters.*10*In December 2009, the
$123 million contract for the construction of the $200 million vessel was awarded to Marinette Marine Corporation
of Marinette, Wisconsin, and the ceremonial signing of the contract was held on 5 February 2010.*n **12* In January
2010, the University of Alaska Fairbanks chose an Alaska Native name Sikuliaq, meaning “young sea ice" in the
Inupiaq language, after receiving more than 150 suggestions.*13*

The keel of the vessel was laid down on 11 April 2011 and she was launched on 13 October 2012. Sikuliaq is

expected to arrive in her homeport of Seward, Alaska, in January 2014.*2++14*
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Making hay in the Arctic

Where there's a well, there's a way. An oil well, that is. Black gold. Texas
tea. And some of the world's richest reserves of the stuff are buried beneath
the beds of the Berents sea, North of Russiaand well into the Arctic Circle.
It's estimated that this area holds somewhere around a quarter of all the oil
reserves in the world.

But it’s an area that gets no sun at all for at least one day every year, and
which is so cold that the sea itself freezes over with 2-meter (6.5-foot) thick
ice formore than two thirds of the year. When it's not frozen over, there's
12-meter (40 foot) waves to deal with. It'sone of the world's mostextreme
environments; inhospitable doesn'teven begin to cover it.

Here's a satellite photo of the top left corner of that map, showingjust how

'WAV.gizmag.com'nuclear-icebreaters-double-acting-sNps-azipods/20903/
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much ice we're talking about in wintertime.

Getting resources like oil and natural gas out of the earth - and safely back
to shore -would be prohibitively expensive, if the prize wasn't worthwhile.
Where these sorts of quantities of fossil fuels are concerned, however, all
bets are offand Justabout any expense can bejustified.

...and the expense we'd like to take a look at today isthe nuclear-powered
icebreaker - a vessel whose sole task is to smash its way through packed
sea ice and clear a path for other ships to follow in.

It's a specialistjob that boats have been designed to tackle since the 1830s
-and it's interesting to note that while today's enormous icebreakers
generally use nuclear power to generate the immense thrust needed to
power through the ice fields, in other ways the design hasn'tchanged too
much for nearly 200 years.

How icebreakers work
So, let's take a look at how they work. For starters, where a regular ship has

vwwyv.gizmag.conVnuclear-icebreakers-double-acting-ships-azipods/20903/
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a pointed bow to slice through the waves, an icebreaker's bow is a much
smoother shape, almost like the back of a spoon. When the ship hits ice, the
smooth bow causes the frontend of the ship to ride up on top of the ice, so
the vessel'simmense weight can then crush it from above

It'sa truly extraordinary sight in motion.

The hull isshaped to push the crushed ice outof the way of the ship's
propulsion system, where it could cause significant damage. The hull is
strengthened and reinforced to deal with the additional stress Ithas to
handle, and it'salso coated with a low-friction solution that makes it easier
to glide over the ice rather than catching or grabbing as itrides over.

The final main element to an icebreaker isenormous power - and for this,
it'sworth taking a look at the greatest icebreaker ever to ride the White Sea:
Russia's NS 50 Let Pobedy (50 neT nobeflbi, which translates to 50 Years of
Victory).

The 50 Let Pobedy is 159 meters long (524 ft) and weighs 23,439 metric
tons (25,837 tons). That's peanuts next to the massive tankers and container
shipsitclears a path for, but it makes itthe largest icebreaker in the world.

Nuclear Power - the only practical choice
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for Arctic icebreakers

Inorder to constantly provide enough power to shove that bulk up over
mile after mile of ice, the 50 LetPobedy (let'sjustcall Itthe Victory) runsa
pair of nuclear reactors that generate a combined 55.2 megawatts (74,000
horsepower), which hitsthe water through three electric propulsion motors.

Why nuclear? Well, to putitsimply, the fuel demands of the task at hand
would be outrageous using any other power source. Burning diesel, the
Victory would use more than 100 tons (90.7 metric tons) of fuel a day, and
have aseverely restricted range as a result. But running on nuclear power,
she burns less than halfa kilo (1 pound) of uranium even on the toughest
day, at constant full power across 2.8-meter (9.2-foot) thick ice.

With nuclear reactors on board, fuel stops become almosta thing of the
past - a handy feature considering they work in extremely remote areas and
have no other compelling reason to come in to port. Infact, the world
record for endurance isheld by one of Victory's older cousins, the Arktika,
which stayed in service on the ice for 357 days withoutentering a port
once.

In fact, the specific needs of icebreaking vessels make them one of the only
cases where nuclear propulsion is economically practical - barring nuclear
submarines, which take advantage of the fact that the reactors don't require
oxygen to run. Nuclear reactors are more expensive to build than
combustion engines, and enriched uranium doesn'tcome cheap - butatthe
end of the day, by virtue of sheer volume, the fuel costs end up being
much, much lower than an equivalent diesel engine.

No, the main issue is insurance. Imagine trying to insure one of these
things, given the catastrophic and lasting damage that could occur in the
"unlikely event" of an accident. Luckily, so far, there has not been a major
incident.

Icebreakers - almost unseaworthy outside
their element

Icebreakers are an excellentexample of a laser-focused vehicle. Inthe
same way as a half-million dollar sports car can be areal pain around the
speed humpsand u-tums of the city, these goliaths of the Arctic are very
poorly designed for operation outside their specific envelope.

The key element here isthat rounded bow. A shape bestsuited to riding up

VMW(gizmag .conVnuclear-icebreaters- double-acting-shi ps-azipods/20903/
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on ice shelves and crushing them from above, it causes the ships to roll
from side to side in the waves when sailing on open water, making fora
very seasick ride for the crew.

When the seas come up (remember those 12-meter waves we spoke about
earlier?) the shape opens itselfup to another problem - where a typical
pointed bow can pierce through an oncoming wave, greatly reducing its
effect on the boat, the rounded bow of an icebreaker lets the water slam
into itat full force.

These are certainly not comfortable vessels on the open water. Even once
on the ice, the crew has to deal with the constantjarring and shuddering of
ice breaking beneath the boat, as well as the low, constant rumble it
produces.

A relatively new developmentin engine design, however, might put
dedicated icebreakers out of service forall but the thickest surfaces.

Double-acting reversible tankers - ships
that go both ways

Inthe 1990s, a new class of propulsion device was designed. Previously,
mostships had a fixed propeller system which could run either in forward or
reverse, and some sortof rudder arrangement for steering, but the
development of the azimuth thruster pod instantly changed the state of the
game.

These hardy propulsion pods hung under the ship's hull, housing a motor
and propeller, with the ability to rotate each pod 360 degrees to provide
thrustin any direction. This makes the ships much more maneuverable.

Itturns out, the pods also have a special advantage in icebreaking
applications. These'Azipod" propulsion units typically have their propellers
facing forwards and operate in a pulling motion to take advantage of an
untroubled stream of water. When you turn them 180 degrees and run the

e
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ship backwards, itturns out that the intense agitating power of the Azipods Share
can actually help break ice from underneath.

In fact, ships running astern (backwards) with Azipods leading the way have
proven to be significantly more efficient at breaking ice than ships with the
same bow shape running with rear propulsion. Twwt

48

This means that you can build ships with an icebreaking bow and Azipods

atthe rear, and a regular wave piercing bow at the front - double-acting

reversible ships that can efficiently drive forward in the open sea without AbOUt the AUthOr
any of the roll effect of a dedicated icebreaker, but that can turn tail and run

Loz loves motorcycles - at the age of two, he told his
butt-first if they run into sea ice and need to smash through it. They can

mother “don‘t want brother, want mogab ' ltwas the *
perform both jobs with high efficiency, while carrying cargo. biker connection that first brought Loz to Gizmag, but
Here's an example, the MT Tempera - one of the firstdouble acting cargo since then he's covered everything from alternative
ships. Here she is running ahead in open water: energy and weapons to medicine, marital aids - and of

course, motorcycles. Loz also produces a numberofvideo

pieces for Gizmag, including his beloved bike reviews. He frequently
disappears for weeks at a time to go touring with his vocal band Suade. All
articles by Loz Blain
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very interesting article, Ilearned something new today, thank you

And backing up to break through the ice: robinyatesuk2003

20th December, 2011 @ 06:41 pm PST

What an excellentarticle Loz - and glad you're still with us after your
little incident months ago.

Todd Dunning

20th December. 2011 @06:42 pm PST

Why is its butt called the Mastera?

Ozuzi
20th December, 2011 @ 09:02 pm PST

Sorry Ozuzi, my mistake, the Mastera is the Tempera's sister ship.
These double-acting ships, many of which are now in operation, more or
lessrender the dedicated icebreakers obsolete where the ice isonly a

Loz

20th December, 2011 @10:23 pm PST
meterora meter and a half thick - which opens up a lot of shipping routes.

Butthe big boys like the 50 LetPobedy are still needed when the going

gets really tough with ice beyond 2 meters thick. Nice article indeed!

Ihope you've enjoyed this quick overview - the icebreaker and double
acting ship class issuch an impressive answer for such a specific problem in
such a harsh environment thatwe thought it was worth a feature

Justa question, was the azimuth thrust unit (or Z-drive) not already
developed in the 1950's ?

If memory serves me right, it was the founder of the schottel company
in germany who made the first models.

. i i simyany . hierictrttdh et
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U.S. Departm ent of

Hom eland Security

O United States
Gomast Guard

Aircraft, Boats, and Cutters: Cutters

399-footPolar Class Icebreakers (WAGB)

The largest cutters operated by the Coast Guard are the icebreakers. These cutters, specifically designed for
open-water icebreaking have reinforced hulls, special icebreaking bows, and a system that allows rapid shifting
ofballast to increase the effectiveness oftheir icebreaking. The Polar Sea and Polar Star were built in the 1970s
and the newest and most technologically advanced icebreaker, the Cutter HEALY was added to the fleet in
November 1999. They serve in Arctic/Antarctic serving science and research as well as providing supplies to
remote stations. All three icebreakers are under the control of Pacific Area. Ice Operations Section.

Polar Class Icebreakers in service: Characteristics:

Length: 399 ft
POLAR SEA (WAGB-11) Seattle, WA Beam: 83.5 ft

Designed Draft: 28 ft

Top ofMast

Above Waterline: 138 ft

Displacement: 13,194 tons

Potable Water: 26,586 gal

General Cargo: 400 tons

Cargo Volume
(upper/lower hold): 350/250 m3

Max Cargo Dimensions: 77 W x [ ['L x T H
Commissioned: 1976 & 1978

O
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Bering Sea Ecosystem Study (BEST) 2010 Science Cruise

Coast Guard Cutter POLAR SEA (WAGB 11) is one ofthe world's most powerful, conventionally propelled
icebreakers.

POLAR SEA was built by Lockheed Shipbuilding and Construction Company in Seattle. Homeported in
Seattle since being commissioned in 1977, POLAR SEA has operated around the globe. POLAR SEA is
designed to perform science, icebreaking, and all Coast Guard missions inboth polar regions. With a reinforced
hull and up to 75,000 horsepower, POLAR SEA can break up to 21 feetofice, or 6 feet ofice ata continuous
speed of3 knots. POLAR SEA can carry two HH-65 CG Helicopters for science and logistics support.
Berthing is available for approximately 150 crewmembers, and as many as thirty-five scientists and technicians.
POLAR SEA is equipped as a scientific platform with five internal laboratories and space for an additional
seven portable laboratories on deck. Computers onboard have the capability to process real-time satellite
images to aid in ice navigation, science planning, and weather forecasting

POLAR SEA is also a unique platformused to support the Coast Guard's other missions inthe polar regions.
The ship's icebreaking capabilities allow her to perform logistics, search and rescue, ship escort, environmental
protection, and enforcement o flaws and treaties inplaces most ships cannot reach.

POLAR SEA STATUS

POLAR SEA is homeported in Seattle, WA.
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U .S. Departm ent of

Hom eland Security

Jnited States
Coast Guard

USCGC POLAR STAR (WAGB-10)

Seattle, WA

Overview

USCGC POLAR STAR (WAGB-10) is aUnited States Coast Guard Heavy Icebreaker. Commissioned in
1976, the ship was built by Lockheed Shipbuilding and Construction Company of Seattle, Washington along
with her sister ship, POLAR SEA (WAGB-11).POLAR STAR is one ofthe largest ships inthe US Coast
Guard and one ofthe world's most powerful non-nuclear ships. The POLAR STAR is home ported in Seattle,
Washingtoa This site is intended to provide you with basic information about our unit. 1fyou are a member of
the Coast Guard or a spouse ofa member reporting to this unit, you will also find information that will be helpful
to review prior to reporting in. Please visit again and feel free to e-mail questions and comments.

O
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Aircraft, Boats, and Cutters: Cutters

420-footlcebreaker (WAGB)

The 420 foot icebreaker employs the power to break 4.5 feet ofice at three knots continuously or up to eight
feet by ramming. The Polar Icebreaker/Research Vessel was built by Avondale Industries in New Orleans.
USCGC HEALY is named in commemoration o f Captain Michael A. Healy. US Revenue Marine.

Characteristics: 420-foot WAGBS iIn Service:
Length: 420 ft e HEALY (WAGB 20) Seattle, WA
Beam: 82 ft

Designed Draft: 29 ft
Displacement: 16,000 tons

Propulsion: Disel Electric, AC/AC
Cycloconvertor

Shaft
Horsepower: 30,000 Max HP

Commissioned: June 1999

VW uscg vil/cbtasheet/Healy.asp
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U.S. Department of | The United States Coast Guard Cutter HEALY has returned from Arctic West Summer 2012
Homeland Security j

United States
Coast Guard

USCGC HEALY (WAGB-20)
Seattle, Washington

The Coast Guard Cutter HEALY (WAGB - 20) is United States' newest and most technologically advanced
polar icebreaker.

HEALY is designed to conduct a wide range o fresearch activities, providing more than 4,200 square feet of
scientific laboratory space, numerous electronic sensor systems, oceanographic winches, and accommodations
for up to 50 scientists. HEALY is designed to break 4 54 feet ofice continuously at three knots and can operate
intemperatures as fowas -50 degrees F. The science community provided invaluable input on lab lay-outs and
science capabilities duringdesgn and construction ofthe shp. At a time when scientific interest inthe Arctic
Ocean basin is intensifying, HEALY substantially enhances the United States Arctic research capability.

As a Coast Guard cutter, HEALY is also a capable platform for supporting other potential missions inthe polar
regions, including logistics, search and rescue, ship escort, environmental protection, and enforcement o f laws
and treaties.

HEALY STATUS

N v P



21913 SEAPOVER Meggzine Orilire

NAVY MARINE CORPS COAST GUARD / MERCHANT MARINE 0 fficial Publication of:
Ny
ALt Seaponer Susaribe Ogtd Edtion Advertising JanTre NawLeege

Posted January 3, 2013 2:05 AVI
Coast Guard Polar Icebreaker Gets Another Lifeline

By JOHN C. MARCARIQ Associate Edlitor

ARLINGTON Va. —The USS. Coast Guard hit another snag inits desire to scrap the broken-doan Polar
Sea when President Barack Charra signed legislation that forbids the service framfurther
disassenrbling the icebreaker urtil a business case analysis is conducted for the options and costs of
reactivating and extending its the service life urtil at least Sept. 30, 2022.

The service has until September to sumit the analysis to the House Committee on Transportation and
Infrastructure and the Senate Committee an Conrerce, Science and Transportation

There are three polar icebreakers inthe fleet —Polar Star, Polar Sea and Healy —but only Healy is
active. The Coast Guard intends to reactivate Polar Star by 2013, but the future of Polar Sea, which
has been out of operation since 2010, hes been inlegislative linto for nore than a year.

The hill, HR 2838, orThe Coast Guard and Maitinre Trarsportation Act of 2012, was signed into law
by Cbama on Dec. 20.

The study is supposed to detail an assessment ofthe current condition of Polar Sea, deterire its
operational capabilities with respect to fufillirg the Coast Guard's hightlatitude operating requirerrents
n* rT 2 if renovated and reactivated, and detenrine whether it is cost-effective to reactivate the ship
y cormpared with other optiors to provice icebreaking services.
It's estimated that a new polar icebreaker could cost upwards of $1 billian

If it's determined that itwould be cost-effective to reactive Polar Sea, the service must develop a
reactivation timetable. If the service determmines itwould not be cost-effective, the icebreaker will have
to be decommissioned 1o later than 180 days after the report is submitted.

Defense Nb parts of Polar Sea will be removed prior to the analysis being submitted and ro later than 270 days
Strategic after the enactrrent ofthe law.
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Coast Guard Reactivates Heavy lcebreaker Polar Star
By: Mickey McCarter

12/17/2012 (8:00am)
Q SHARE n»S_

The US Coast Guard (USCG) reactivated Friday its sole heavy icebreaker, the USCG Cutter Polar Star,
aftera $56 million refurbishing at Vigor Industrial, Seattle, Wash.

After the four-year restoration, the 34-year-old Polar Star will undergo trials next year before
returning to service foranother seven to 10 years, according to the Coast Guard.

Once cleared, Polar Star will join the only other Coast Guard icebreaker, the medium-class USCG
Cutter Healy, in clearing increasingly navigable Arctic waters and extending US presence further
north.

The Coast Guard refurbished Polar Star in part through taking major parts from the USCG Cutter
Polar Sea, another heavy icebreaker inactive since 2010.

USCG Commandant Adm. Robert Papp announced his Intent to scrap the remains of the Polar Sea
this month in a speech at the Navy League on Dec. 6, but the Senate passed a Coast Guard
authorization bill Dec. 12 that prohibits the Coast Guard from doing so.

President Barack Obama is expected soon to sign the Coast Guard Authorization Act for Fiscal Years
2012 and 2013 (HR2838), which tasks the Coast Guard with proving that scrapping the 399-foot
Polar Sea is the best option before ittakes any action. The House passed the authorization bill on
Dec. 5.

Sen. Maria Cantwell (D-Wash.) sponsored the amendmentto the Coast Guard reauthorization bill to
prevent the Coast Guard from scrapping Polar Sea.

"lcebreakers are critical to our national security and America's interests in the Arctic,” Cantwell said
in a statement Thursday. "As commerce in the Arctic continues to increase, our nation's need for
icebreakers will continue to grow. This bill preserves the option of refurbishing the Polar Sea and
supports shipbuilding jobs inthe Puget Sound as America determines the most cost-effective way to
meet our mission requirements for icebreakers.™

Refurbishing Polar Sea could take five years and employ 300 workers, Cantwell's office estimated.
Building a new heavy icebreaker could take eightto 10 years and employ more than 1,000 workers.

Vigor Shipyards

Vigor Shipyards, a shipbuilder also competing for the USCG Offshore Patrol Cutter contract, served as
lead contractor in refurbishing the Polar Star, which is expected to return to service by the end of FY’
2013. Vigor Shipyards also provides service to the Healy when required.

Polar Star relies upon three shafts connected to a 16-foot four-blade propeller, according to Vigor. Its
diesel-electric plant produces up to 18,000 shaft horsepower and it has a gas turbine system
capable of generating 75,000 shaft horsepower.

“Aspecial heeling system is designed to rock the ship to keep it from getting stuck in ice. Pumps
transfer liquids between three pairs of connected tanks on opposite sides ofthe ship, moving 35,000
gallons from one side to the other in less than a minute. The system can create 24,000 foot-tons
(64,800 kilowatt-seconds) oftorque,” Vigor's website said.
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transfers and search and rescue operations.

Vigor characterized restoring the heavy icebreakers as an “affordable, proven, prompt and practical

alternative” while the United States builds and fields new icebreakers.

The FY2013 USCG budget includes $8 million to start initial activities for procuring a new heavy
icebreaker, which eventually would cost about $1 billion to build. The Coast Guard could potentially
hold a competition to award a contract for the new heavy icebreaker in the next few years ifit
receives projected funding in its five-year budget plan.
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- go to the text of H.R. 2838, the Coast Guard reauthorization bill

Flerce-H Omeland - goto Sen Cantwell's press release
Secu rlty Related Articles:

Legislation would authorize $ 1. SB annually for Coast Guard recapitalization
Papp: Polar Sea set for dismantling this month - UPDATED

Papp: The Coast Guard can't lease all its icebreakers

Coast Guard faces icebreaker funding challenges

Published on FierceHomelandSecurity (http//Anvww.fiercehomelandsecurity.com)

C 0 aSt G ua rd won |t d Isman t I e P 0 I ar Sea as Source URL: http://wwww.fiercehomelandsecurily.com/story/coast-guard-wont-dismantle-polar-sea-
P lanned planned/2013-01-03

January 3,2013 |By Zach Rausnitz

The Coast Guard is prohibited from dismantling the heavy
icebreaker Polar Sea for the near future under the reauthorization
that President Obama signed into law Dec. 20.

The Polar Sea was set to be used for parts by the end 02012,
Coast Guard Commandant Adm Rohert Pann said as recently as
Dec 6

An amendment inthe reauthorization bill from Sen Maria Cantwell
(D-Wash) requires the Coast Guard to submit an analysis to
Congress by September 2013 ofthe condition ofthe Polar Sea, a
cost estimate ofextending its service life, and a comparison to other options.

USCGC Polar Sea. Image: USCG

The Polar Sea is one oftwo heavy Coast Guard icebreakers; it suffered massive engine failure in2010 and
has been set for decommissioning since February 2011. Salvaging parts from the crippled ship was put on a
last minute hold inJune following the intervention of three senators from Washington and Alaska.

The Coast Guard's other heavy icebreaker, the Polar Star, is undergoinga $57 million refurbishment by
Vigor Shipyards in Seattle, with a planned return to service in2013.

"As commerce inthe Arctic continues to increase, our nation's need for icebreakers will continue to grow,"
Cantwell said ina Dec. 13 press release.

Ifthe Coast Guard determines that it is cost effective to reactivate the Polar Sea, it must provide Congress
a planto do so under the reauthorization

If it determines otherwise, the Coast Guard can decommission the Polar Sea, but it will have to submit to
Congress a strategy to maintain its polar icebreaking services until September 2022.

The reauthorization also prohibits the Coast Guard for now from changing the current homeport o feither the
Polar Sea or Polar Star.

For more:

wwwy.fiercehomelandsecurity.conVnode/88922/print www.fiercehomelandsecurity.conVnode/88922/print
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Breaking an Ice-Bound U.S. Policy:
A Proposal for Operating in the Arctic

JamesJay Carafano, Ph.D., and JamesDean

The United States is losing the race to protect its
own interests in the Arctic region. It is important
to create a sensible policy to field an adequate fleet
of U.S.-owned ice-breakers. An adequate, compe-
tent, and sustainable fleet is the key to maintain-
ing American presence in the region, protecting U.S.
sovereignty, working with allies, and rebuilding the

commerce.

Making America more competitive at a time
when Washington is looking to cut comers in feder-
al spending requires creative solutions to demand-
ing problems. The U.S. can jump-start its fleet by
privatizing ice-breaker operations and using ships
as platforms for national security and federal sci-
entific activities. This initiative would save federal
dollars by eliminating old, inadequate, and expen-
sive-to-operate assets while greatly expanding U.S.
capacity to operate in the Arctic.

Adapting to a Changing World. Global ship-
ping patterns will change in the yearsahead. Melting
of Arctic ice will open up new passages for transit,
offering significantly shorter routes between Europe
and North America and the Pacific—perhaps up to
40 percent faster sailing times and significant fuel
savings and emissions reductions. Seasonal com-
mercial lanes through the Arctic ice could appear
within less than five years. The ability to navigate
the region will increase the search for and develop-
ment of significant natural resources including oil.
Scientific research in the Arctic will also expand.

Americas capacity to exercise its sovereignty,
protect its interests, and participate in global sci-
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entific research and commerce, however, is collaps-
ing. The U.S. had eight polar ice-breakers in 1970.
Today, the U.S. Coast Guard has three. The youngest
was commissioned 10 years ago, and the other two
are approaching 35 and 40 years old, respectively.
One other ship is owned by the National Science
Foundation. The Department of Homeland Secu-
rity Inspector General recently concluded that the
Coast Guard has neither sufficient ships nor bud-
getary authority to accomplish its current missions.
In contrast, other powers including Russia, Finland,
China, South Korea, and South Africa are looking
to expand their capacity significantly. America is
leaving itself out in the cold.

The lead that other nations will enjoy includes
more than just numbers. A new generation of ener-
gy-efficient ships with advanced ice-breaking capa-
bility is being developed. The best modem ships
are multi-purpose vessels that remain operational
throughout the year.

Ice-breaker competition is important for more
than just commercial advantages. Ice-breakers are
a key component of maritime and national secu-
rity infrastructure. They can serve, for example,
as mobile stations or search-and-rescue assets in
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addition to aiding maritime law enforcement and
navigation.

A New Paradigm. Ensuring that the U.S. is not
left behind will require a new paradigm. First, the
U.S. should look to commercialize its ice-breaker
fleet.

The U.S. can learn a lesson from Finland. Nearly
80 percent of that nation3 trade is exchanged by
shipping—and the Baltic Sea around Finland freez-
es every winter. The Finnish ice-breaker fleet helps
ensure that upwards of one-third of the nations
ports remain operational year-round. While the
Finnish Transport Agency is responsible for coor-
dinating, developing, and managing winter navi-
gation, ice-breaking services are contracted out.
Qutside the ice-breaking season, the ice-breakers
are leased to offshore operations around the globe.
The U.S. government should consider turning over
ice-breaking operations to American-owned and
operated vendors.

In order to protect U.S. commercial, national
security, and scientific interests, U.S. operators
should provide facilities, capabilities, and assets so
that commercial ice-breakers can perform national
security functions. For example, these ships should
be capable of hosting U.S. Coast Guard Law Enforce-
ment Detachments (maritime law enforcement per-
sonnel that deploy aboard vessels to conduct and
support law enforcement). Leasing support from
the commercial operators would be far more cost-
effective than operating an old and increasingly
obsolete federal fleet.

To aid commercial ice-breaking, Congress should
exempt U.S. firms from the requirement to com-
ply with the Jones Act. The Merchant Marine Act
of 1920, also known as the Jones Act, was meant
to save the merchant marine industry by requiring
that ships that traveled American waters be built in
the United States and manned by American crews.

Like many other protectionist policies, the prem-
ises of theJones Act seem plausible: Require goods
moving from one U.S. port to another to travel
on U.S.-built ships, with U.S. crews, and you will
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protect U.S. maritime and shipbuilding jobs. The
last serious review of the Jones Act (a series of
congressional hearings in the 1990s) revealed that
more than 40,000 American merchant seamen and
40,000 longshoremen had lost their jobs despite
Jones Act protectionism. Over the first 76 years of
the act, more than 60 U.S. shipyards had gone out
of business, eliminating 200,000 jobs.

If the intent of theJones Actwas to save U.S. jobs,
it failed. As aresult, state-of-the-art ice-breakers can
be built overseas today at far less expense. Exempt-
ing U.S. contractors from having to comply with an
outdated law that has brought more damage than
benefit to the U.S. maritime industry would provide
a strong incentive for future ice-breaker operators.

Breaking the Ice. It is time for the United States
to jump-start an Arctic policy that is as cold as a
dead car battery. Moving ahead on what will be a
crucial commercial, national security, and sover-
eignty issue for the U.S. in the future requires bold
new solutions. The Administration and Congress
should:

« Retire the federal fleet of ice-breakers and replace
them with contracted services provided by U.S.-
operated commercial vendors.

Require that U.S. commercial vendors be capable
of providing assets that will serve national secu-
rity, law enforcement, and other federal maritime
missions.

= Exempt U.S. commercial ice-breaker operators
from theJones Act.

Washingtons goal should be nothing short of
providing America the most advanced and robust
ice-breaker fleet in the world.

—James Jay Carafano, Ph.D., is Deputy Director
of the Kathryn and Shelby Cullom Davis Institute for
International Studies and Director of the Douglas and
Sarah Allison Centerfor Foreign Policy Studies, a divi-
sion of the Davis Institute, and James Dean is Deputy
Director, Foreign, Defense, Trade, and Homeland Secu-
rity Policy, in the Government Relations Department at
The Heritage Foundation.
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Posted By Tvler Davis On December 9, 2011 @ 4:00 pm In American Leadership |2 Comments

The United States Coast Guard is being left behind in the Arctic. While countries such as
Russia are building up their icebreaker fleet and actively increasing their presence in the Copyright © 2011 The Heritage Foundation. All rights reserved.
Arctic, the United States is losing its only form of sovereignty ~ in the region.

On December 1, Rear Admiral Jeffrey M. Garrett, U.S. Coast Guard, testified before Congress
on protecting U.S. sovereignty in the Arctic. He stated in Second Line of Defense ~ that "the
Icebreaker fleet represents the main surface presence that the U.S. can exert in what is
essentially a maritime domain in the Arctic Ocean.” Yet today, the Coast Guard has an
icebreaker fleet of only three ships. Worse yet, two of these ships are out of commission due
to maintenance work and will not be available for at least seven more years.

The lone icebreaker in commission is the USCGCHealv” . which conducts all types of
missions from search and rescue to navigational aid to scientific research. Though the ship
has been effective at its job in the Arctic, it is designed to break through ice of only medium
thickness; for ice of heavy thickness, the Healy is absolutely useless. And like the other two
icebreakers, it is quickly aging.

Without efforts to modernize the fleet, the future ofthe U.S. national maritime interest and
security in the Arctic is looking pretty bleak. Icebreakers are a necessity in the region, and
without them the U.S. might as well throw in the towel. These ships are key to year-round
access to the Arctic and are the only U.S. insurance policy for future hazardous events. If
something happens to the Healy, then the United States would not only lose access to the
region but would not be able to react to potential oil spills and would become less effective
in search-and-rescue missions.

Complicating matters even further, ice in the Arctic is melting, producing more ocean area for
the transportation of goods and services in the region. Essentially, whoever best utilizes this
route will control trade and transportation of goods and materials in the upper hemisphere.
With all other nations around the Arctic building their icebreaker fleets and exploiting the key
transportation route that connects the Atlantic and Pacific Oceans, the United States is felling
behind.

In order to create an icebreaking fleet ™~ to maintain U.S. presence in the region, the
Administration should look toward privatizing the fleet. Allowing private companies to own
and operate the U.S. icebreaking fleet and perform national security functions would not only
allow for crucial modernization but also save federal dollars and expand U.S. capabilities in
the Arctic. This is particularly important at a time when the government is looking to cut
corners in federal spending.

Ultimately, something must be done. Ifthe U.S. does not act fast, it will come in last in the
race for the Arctic.

Tyler Davis is currently a member ofthe Young Leaders Program at The Heritage Foundation. For
more information on interning at Heritage, please visit:

http://www.heritaae.ora/about/deDartments/vID.cfm M
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Arctic Shield: Coast Guard Looking North
Posted By Brian Slattery On October 26, 2012 @ 9:29 am In Protect America | No Comments

The Arctic has become a hotbed of Interest In recent years. The Coast Guard has recognized this trend and Is pursuing more presence Inthe region, but
will Its resources be able to keep up with rapidly Increasing traffic

Rear Admiral Thomas P. Ostebo, commander of the 17th District ofthe U.S. Coast Guard, recently testified tU before Congress during a field hearing
about Arctic issues and the sea service's exercise "Arctic Shield 2012."

Ostebo explained the purpose ofthe exercise, the lessons teamed, and what new assets and capabilities they brought to the region. While the
exercise Is considered a success, the Coast Guard requires more resources to make these capabilities a reality.

Notably at Arctic Shield, the Coast Guard stationed two helicopters In Barrow, Alaska (the northernmost point Inthe U.S.), to afford the sea service
Increased presence, situational awareness, and reach within the Arctic Circle. The USCGC BertholfW . the first-In-class of the National Security Cutter
(NSC) fleet, also deployed to the region, marking an Important milestone fora cutter class Intended to provide Increased range and presence farther
from the coast.

Both of these firsts indicate that the Coast Guard Is aware of growing interests In the Arctict3) for natural resources such as hydrocarbons and
fisheries, expanding sea lanes, and tourism. In spite of Arctic Shield's success, the Coast Guard may have trouble keeping up HI with real-world
increased traffic Innorthern U.S. waters while executing Its various other missions

The sea service has already been operating with old and overused equipment, particularly In Its High Endurance Cutter fleet. The Hamilton-Cuass fleet
has been sailing since the 1960s and has extended well beyond Its Intended service life. The NSC, Intended to replace this fleet, has been cut froma
requirement of 16 vessels to lust eight t51

Sadly, the Coast Guard Is having trouble meeting even that reduced requirement. The Department of Homeland Security's (DHS) fiscal i year 2013 budget
request removes advanced funding t6) for the seventh and eighth planned NSCs, which would ively eliminate their ion has
been offered by the Coast Guard or DHSas to how this will affect Coast Guard missions and maritime security.

Also critical to missions Inthe Arctic is America’s icebreaking capabilityJd. Regrettably, this Is one capability that Is more lacking than even the High
Endurance Cutter fleet. The U.S. Coast Guard has two heavy-duty Icebreakers, neither of which is currently ional. One Is set to be revi @,
but this will be costly and add only a few years to the vessel's service life.

Anew heavy-duty Icebreaker would cost nearly a billion dollars and take a decade to build t*I. Considering that the Coast Guard's total recapitalization
budget forfiscal year 2013 Is $1.2 billion, Itwould be difficult to afford much else Ifthe sea service wishes to buy a new icebreaker, even over 10 years.

Moreover, what will be covering Arcticwaters during the decade that the vessel Is being built? The U.S. should Instead pursue leasing convnercial
Icebreakers that can serve Coast Guard missions when necessary. This will be cost effective and provide presence more Immediately UO].
Representative Frank LoBlondo (R-NJ), chairman ofthe House Coast Guard and Maritime Transportation Subcommittee, has claimed that the Coast
Guard is caught Ina "death spiral t111" because growing missions are dramatically outpacing fleet modernization and replacement. His colleagues Inthe

House and Senate should recognize the critical security America gains from the Coast Guard and provide adequate funding for the sea service to
perform Its missions,
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United States Is Poorly Prepared to Defend Interests in Arctic
Posted By James Carafano On July 9, 2011 @ 11:45 am In American Leadership |2 Comments

When it comes to Arctic policy, the White House is delivering a series of self-inflicted wounds.
Though it keeps cranking out more and more policy statements, the U.S. has invested little in
addressing the emerging challenges of competition in the region. The Arctic, for example, can
potentially be tapped to develop vast oil reserves.

[i1

Sadly, the fact is the United States is poorly prepared to protect its interests. The
Administration's answer to the problem largely amounts to signing the U.N. Convention on
the Law ofthe Sea—a treaty that has a boatload of problems

Even more depressing, the White House has shown no interest in ensuring the U.S. can
effectively operate in the Arctic. Rear Admiral Jeffrey M. Garrett (retired) recently wrote ™

The nation's multi-mission polar icebreaker fleet is being downsized by a third
with the imminent decommissioning of USCGC Polar Sea. This wil] leave only the
Polar Star, 35 years old and half-way through an expensive 2 ¥&year refit, and
the 11-year old Healy. Unanticipated engine problems in Polar Sea forced the
cancellation of two Arctic deployments in late 2010 and early 2011, the result of
attempting to keep complex 1960s-era technology in use beyond its reasonable
service life.

Garrett laments however, that "a pair of replacement icebreakers, replacing the
unsupportable and expensive to operate Polar Star and Polar Sea would catapult the U.S.
from a paper Arctic power to one with real capabilities, across the spectrum of national
power. New, efficient, environmentally-compliant icebreakers would give the U.S. positive
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control of its Arctic Ocean and Bering Sea frontier—as well as the ability to sustain its
Antarctic presence credibly.”

One potential way to address this challenge is to follow the lead of other nations and
develop a commercial icebreaker force. A Heritage proposal argues that "[t]he U.S. can
jump-start its fleet by privatizing ice-breaker operations and using ships as platforms for
national security and federal scientific activities. This initiative would save federal dollars by
eliminating old, inadequate, and expensive-to-operate assets while greatly expanding U.S.
capacity to operate in the Arctic.”
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Qand Awith Anchorage Downtown Rotary

Governor Sean Parnell
May 29. 2012

Good day and thank you. Thank you. Lieutenant Governor, for that kind introduction. The Lieutenant Governor’ job is one lknow a lot about, since |
was there at one point. We certainly learned the necessity of having a Lieutenant Governor inthat line of succession.

Its not often easy being the Lieutenant Governor. Our lieutenant governors, from Mead on back, have been capable of far more than they are
permitted inthat position, and that's just the nature ofthe job. So Mead, lappreciate you doing the work inthat position.

Also want to say thank you for allowing me to be an honorary member of the Downtown Rotary. Itis an honor.

But Ihave to tell you that Fve noticed a few changes. Iwas once a member of South Anchorage Rotary, and there used to be happy bucks. And I'm
hearing high 20s and high 10s, and I'm thinking, "What has changed around here? Inflation has gripped everybody!” So Icame with a buck in my
pocket Ithought, no that’s just cheap, Icant do that!! But I'm going to raise a “high 20” here. lunderstand as an honorary member Idont have to
pay any fines, but Istill want to give thanks and praise when needed, and inthis case my wife, Sandy, and Isuccessfully launched our youngest
daughter from high school, as she graduated about a week ago, so here is a $20 for Rachel and all other high school graduates this year.

Today Fm not going to stand up here and read a speech at you. I'm going to have an interactive dialogue with you. It's something I know we've
enjoyed before, this organization and me. And it's something I'd like to do today.

While you're thinking of your questions, ljust would like you to stand up and identify yourself and ask a question. Let’s have an interactive dialogue.
I'm used to having the press do this. This is designed for me to hear from you. to permit you the accessibility to your Governor that you deserve. It
also sharpens me interms as what’s important to you and helps me serve you better inthis role.

The Lieutenant Governor was great about spotlighting some of our good news, some of our achievements inthis administration. Ithink Alaska is
well-positioned economically. You go anywhere else inthis country, people are out of work, people are mad about it, cant find work.

Inthis state there is opportunity for work. And you might say we’re flat economically or we're only slow growth, but ifyou go anywhere else that
opportunity isn't there.

WeVve got immense resources that we own and have the potential to access to utilize and grow our economy. We've got educational opportunities.
We've got Village Public Safety Officers now, by the end ofthis fiscal year, we'll have funded 116, where three years ago we had 48 positions. That
means about 50 more communities have a law enforcement officer inthem, which means that the cost ofassaults and abuse go down because
the numbers go down when you can call someone and actually get help in a village where there was none before.

Ithink about our children and Ithink about the runaways in this town, 48 percent of who, ifyou use national statistics, become trafficking victims
and get locked into a life of prostitution at 13 and 14 and 15 [years of age]. This year, we have signed into law some tougher penalties for trafficking
for sex and human trafficking.

So when Ithink about serving you as Governor, Ithink aboutthe economic side, Ithink about making sure that our budget is restrained and we are
actually pushing the growth of government down and increasing private sector opportunities.

And Ithink about strengthening our families and giving families more opportunities, whether inthe education arena, public safety arena, health
arena, those are all areas that we focus on.

Finally, another priority is our military-our military support. The Lieutenant Governor mentioned Iwas in Dillingham yesterday and attended a
Memorial Day ceremony there, probably one ofthe more touching Memorial Day ceremonies I've been to. They actually gave an American flag to
every family in Dillingham who had lost somebody ina war. They gave about 90 flags, in a community that size. An honor guard gave military
honors to each family - one, by one, by one.

And we also honored our Alaska Territorial Guard. We heard stories of 1942, when the Japanese Empire was on a roll attacking our shores. Nazi
U-boats had sunk about 500 of our ships off our North American shores. Nobody was able to help stop those wins by our enemies ofthe time.
Governor Gruening got ina floatplane, 'm told, and flew into about 100 villages and raised up the Alaska Territorial Guard. Flew into Dillingham as
his first stop out of Anchorage, is how the story went, got offthere, contacted one of his friends inthat community, gave him a sign-up sheet, and
said, “We need to raise up a Territorial Guard to guard our country.”... And inshort order about 6,400 men, women and teenagers answered the
call.

They were never given veterans status, even though they served our country, until about 12 years ago. We have spentthe last four years or so
working to get the surviving members ofthe Alaska Territorial Guard their discharge papers because they, too, served our country and deserve that
kind of recognition and benefits that flow from that, as do their families.

So itwas our honor to provide those discharge papers and certificates to four Alaska Territorial Guard members in Dillingham who had not
received them, nor received honor for their service.

So that's just a snapshot interms of where we are inthe cycle...The Legislature, as you know, is done for the year... There are somethings we
worked well together on, and other things that were really tough.

W e worked well on the budget. The Lieutenant Governor mentioned the spending limit. It took us three years to get there, but we worked well
together on limiting State spending and the growth there. Difficulties, of course, with cil, and trying to incentivize production and bringing that back
on line.

But some huge successes with our administration in resolving Point Thomson; getting alignment on a large-diameter gasline, the all-Alaska gasline
through our state to tidewater, with the three producers and TransCanada; resolving long-standing litigation, such as the Moore case and Kasayulie
case, education-related cases to bring equity to rural Alaska when it comes to education funding and opportunity.

Lots of good news, butinstead of me preparing a text for you, let’s have some interactive dialogue.
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Question: Could you comment on things you are interested in or excited about inthe technology sector?

Governor Parnell: For me the Broadband Initiative is one key area. lappreciate the fact that telecommunications enables business and enables our
lives to be better. And also just assuring our rural communities have access to telecommunications networks. That is one way they can survive
economically, they can utilize that for commerce.

Question: About four years ago we agreed, as State and federal governmentto build a visitor center at Mile 136 ofthe Park Highway.
The State has funded about $12 million in road construction. Where are we with building that facility?

Governor Parnell: That’s a good question, and it's one Idont have an answer for, but Ido have some good people here with me who will get back
with you on that.

Question: Can you bring us up to speed on the Susitna-Watana dam project?

Governor Parnell: From an energy perspective, this will bring relief and long-term economic growth opportunities for the entire Railbelt and
probably beyond, as well. Two years ago, with the Legislature, we set a statewide policy that said, as a state we want to see, by 2025, 50 percent
of our electricity generation and transmission come from renewable sources.

Susitna-Watana is a key ingredient to reaching that goal. Ifwe don't have Susitna-Watana, we will diminish our opportunity to have that renewable
energy and that affordable energy across a lot of years. Ayear ago we provided two years” worth of funding to the Alaska Energy Authority to their
project team for Susitna-Watana. They are engaged inthe design aspect right now and in licensing with FERC. So this is a project that is very
important to us as an Administration, but it is resident now in AEA and we’ll continue working it hard.

Question: I'mexcited to hearabout Choose Respect, and many of us know domestic violence and violent crime have been a huge
problem. And I'mwondering if inthe Choose Respect program there is anything innovative or different, or are we doing whatwe've
been doing, but more so.

Governor Parnell: Ithink we are writing a new page in history for our entire northern hemisphere. Let me describe that: The Choose Respect
Initiative has prevention components, intervention and enforcement components, and support services components.

Let’s talk about prevention for a moment. Ireally think this is going to start with us as individuals. Government is not going to be able to solve this,
this is going to be up to Alaskans to step forward and be the answer.

In2010,18 communities participated in Choose Respect rallies, in March ofthat year, to raise awareness and take a stand for Alaskans. And to
show some courage, that were willing to talk about this, that were willingto give permission to speak about this epidemic among us.

Lastyear, in2011, about 64 communities joined that same effort.
This year, over 120 communities.

There is nowhere else that I'm aware of in North America, where anything like this has caught fire, at least inthe last 40 years. The last time Ican
think of when something like this happened was the civil rights marches inthe '60s. Really, it’s us standing up for our fellow citizens saying, “You
deserve dignity. You deserve respect. You dont deserve abuse.” Those of you who have experienced it inyour own homes, you don’deserve to
carry that shame and that guilt. And as Alaskans we are opening up and giving permission to speak about these things because they are so
harmful to individuals and collectively to our communities.

There's also the government funding on the prevention side. There’s about $12 million more in pilot projects in Dillingham and Bethel and
throughout other areas of our state.

The enforcement side of it: Itouched on a little bit before when Italked about our communities in rural Alaska. Many dont have access to law
enforcement. You pick up the phone to get help and it's three days or four days away, because there is no officer inthe community. There is no
VPSO, VPO, or Trooper. Nobody.

When Icame into office Isaid we are going to fund at least 15 [additional] VPSOs per year, plus the trooper support to put them into communities,
because objectively we know from studies that ifyou have a law enforcement presence in a community, the number of assaults diminishes and
the safety ofthat community increases. So we've kept our promise and weve moved 15 per year, plus the trooper support behind them.

Ijust spoke yesterday in Dillingham with the new VPSO in Manokotak. He received 10 weeks oftraining at the Sitka training academy for public
safety, and is now on the job.

lasked the Dillingham trooper yesterday, inthe public safety office, “Tell me what your biggest concerns, your most reported reasons for having to
respond to the public.” And he said: Alcohol and domestic violence, intandem.

So weVe got prevention efforts, increased law enforcement efforts. And we've also increased our shelter beds and services. But it is going to take
a comprehensive approach to end the epidemic. lam not naive enough to think we will ever get rid of this crime, but lam idealistic enough to
believe inthe power of Alaskans to make a difference other people’s lives, when we’re willingto step up and step in.

Question: How optimistic are you that Shell will be able to proceed with drilling in the Chukchi Sea this summer?

Governor Parnell: That is one ofthe few bright spots in our economy. lam much more optimistic this summer than in prior years. Im always
cautious, though, because weVve been here before. WeVve been inthis place where ships have been on the way, the drill ship is on its way,
contractors are on the way, then we've been turned back by a lawsuit, or by a federal agency's inaction, or opposing action.

This year lam cautiously optimistic that they’ll be able to move forward. And when Ilook at the North Slope, Isee that huge economic opportunity
for Alaskans. And when I look at Point Thomson, Isee itas a huge economic opportunity for Alaskans. That settlement we negotiated requires that
billions of dollars are spent within the next one to three years.

My real desire is also to move forward in our own oil patch on State lands, and turn the production decline to an incline to a million barrels a day.
That's what this whole effort has been about interms of changing our tax structure at these high oil prices.

It's something Ihave hope for, for the future. Obviously itwas dashed this year by those who prefer to just manage for status quo decline and say
‘we’re just fine, thank you." I'm not willingto accept that. Ithinkwe're on a path where Alaskans are better informed and where our legislators are
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better informed, and we are going to come back next year and continue to fight.

Question: Going back to the Susitna-Watana dam, I've been troubled bythe lack of detailed economic analysis. [Dams this size inthe
Lower 48 they stopped building 40 or 50 years ago, as they didn't really pay out. Myconcern is this is an enormous project that can only
be builtwith State money, is that really where we should be spending State money?]

Governor Parnell: These are serious questions. The need for long-term renewable energy source inthis Railbelt is important. And Ithinkthose
are questions Id be happy to tell AEAto get up here and provide some response to. It's not about the State writing a check for billions of dollars. It's
about writing a check for a portion of it and financing the rest, and how that gets recovered. And those are the questions you should be asking, but
until we have a design and a public process, it’s hard to know exactly where that will fall, but 'm happy to have them come give a briefing on it.

Question: Ihave a question on Arctic policy. We heard from Fran Ulmer recently, and she gave us a primeron some ofthe keyissues
we should be aware of, such as the Law ofthe Sea. Howshould we as a state be organizing ourselves, as justa state of one nation
that is considered an Arctic nation. How do we avoid the party politics and do what’s best for Alaska?

Governor Parnell: Every policy we implement here is part of our Arctic policy. There's not one policy, like erosion of our shores and the
corresponding threat to our communities, that can be stated as anything less than an Arctic policy. So our il policy is an Arctic policy, our housing
policy is an Arctic policy. Everything we do is focused on life inthe Arctic for Alaskans and maximizing the benefit ofthose resources for Alaskans.

Ican tell you we interact with Arctic considerations in places like the Arctic Council, where our Lieutenant Governor is the liaison forthe State of
Alaska. Ican tell you there is nothing that we do inthis state that is not geared toward the Arctic because that's where we live. And we've done a
good job ofeducating Washington to turn to us when they have Arctic issues. So the Lieutenant Governor and lhave each testified about the need
fora new ice breaker, and put money into the budget to study and figure out about where a new Arctic port should be... So there are policy items
that are individual and specific, but theyre within the umbrella of everything we do reflects the Arctic policy of our state. Inever wantto lose sight of
that. Ifyou have suggestions on how we might specifically move differently, please let us know.

Question: On the Alaska Performance Scholarship, lwanted you to recap where it stands now.
Governor Parnell: Thatis one of our significant wins for Alaska, and Alaskans will win for generations at this point.

Two years ago we passed criteria for the Alaska Performance Scholarship, that said if you young people are willing to take more rigorous
coursework than the minimum that is required to graduate from high school, then you can earn these scholarships.

Depending upon your grades, the scholarships vary from about $4,700 at the top end, to $2,300 at the bottom end ofthe scholarships.
I'veseen more young people being able to take advantage of having earned these scholarships and using them here in state.

This year we were able to complete a funding mechanism that is sustainable on a long-term basis for these scholarships. It's called the Higher
Education Fund.

We put $400 million into the fund, and we will live offthe interest and earnings. We now have criteria established and a sustainable funding
mechanism for the Alaska Performance Scholarship.

As part ofthe compromise to get the Higher Education Fund through the House and Senate, we had to coordinate and cooperate and allow not only
the APS scholarships to come from there, but the AlaskAdvantage program, which is the needs-based program, as well. What's left, perhaps, is is
a smaller infusion into that fund, butthere is enough money for the performance scholarships at this juncture.

The class of 2011 - that class made use ofthose performance scholarships, and the university reported they had less need for remedial
coursework on a percentage basis among the entering class.

So this year you'll have the 2011 cohort inthe university system, and job training as well, and you’ll have the 2012 cohort of students, all who are
using those scholarships and who have taken more math and more science, etc. It will raise the level of academic achievement and will raise the
quality of employees you get in your companies.

Forexample, one company told me last week they have to take in 12 applications to find one person who is really qualified, just for basic reading,
writing, and math skills. That should not be; that should not be what our schools are turning out. This performance scholarship is already lifting the
bar and incenting young people to take more rigorous coursework than the minimums required.

Now also something else is happening. Our administration, in coordination with the board of education, is increasing the high school graduation
requirements. That should be in place inJune.

Question: Iwanted to go back to the topic of domestic violence. About 20 years ago, Iwas on our AWAIC (Abused Women’s Aid in
Crisis) Board, and at that time there was a lot of misunderstanding aboutthe violence. First of all, it was believed it only happened in
low-income places; and also that it only happened with men abusing women. Since then, the whole discussion has changed, and it has
changed partly because of people like you showing leadership and making ita topic of conversation we can all talk about, so people’s
level of awareness is raised. Twenty years ago, when you were a legislator, you were one of our biggest supporters and one of the
people who helped us change the dialogue and raise the level of awareness, so Iwantto thank you fora very long commitment to this.

Governor Parnell: Thankyou. Itwas my legislative service that made me firstaware ofthe issue here in Anchorage. Itwas my ride-along with
Anchorage police officers that did that. Irealized this issue is not limited, as you said, to any gender, any economic status or group.

And itis something that Idon't find comfortable to talk about. Idont like to talk about it. But we must.

ft's almost akin to what is an easier topic to talk about now than itwas: Forty years ago, had you tried to take the car keys away from your friend
after they’d been drinking at a party, you probabiy would have been punched. But today you designate drivers, you take the keys away from your
friend, get somebody to drive you. It's an accepted behavior.

I'd like that to be an accepted conversation to have among friends and family, to say, “Can Iget you some help.” Like Isaid, Idon't like talking about
these issues, butwe must, ifwe're going to stop the cancer that’s eating us from within.

Question: I'd like to ask you about public pension funds and some of the otherendowments. There have been some things written
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latelyabout howthese funds are all predicated on the ideathey will get returns of 7 or 8 percent. And for all that we love having low-
cost consumer loans, and business loans, is it really realistic, and can we budget based on the idea that these funds won't have to be
subsidized because they reallywon’t earn that much?

Governor Parnell: Well we already are. Let me describe something that happened here. Our pension system, particularly the Tier I, (we're now at
about Tier IVPlus,) the earlier State pensions and local government pensions, as well, effectively dug a hole through, in part, stock market, [results]
that [were] lower than expected, in2008 and beyond. The bottom line is those pensions accrued a liability of about $11 billion, is where that liability
stands now. So every year as a State we're writing a check, this year it's about $610 mil ,justagainst that unfunded liability.

Inaddition to that, we're having to make payments for existing employees’ pensions, for the State’s contribution.

So the question for us is how do you manage that $11 billion unfunded liability. Because it's in our Constitution - that pension is a promise. We’l
make good on the pensions, but how do you do itina smart fashion?

Right now that $11 billion liability, which we’re helping municipal governments with as a State [and the State is paying for its own,] that $11 billion
liability is being paid off on an annual basis.

And its going to increase on an annual basis from $610 million, it is going to climb to over $1 billion dollars and then will decrease as our
pensioners pass on. That's one way to meet that unfunded liability.

Another way is to increase that annual payment to almost $900 million and pay it like a flat mortgage.

Another way to do itis to say we Ve got billions inthe bank. Let’s take a few billion and dump it into pensions ... and then we get to your problem: If
you dump it into a pension plan, you lose that flexibility with that cash, to hold itas cash, and ifthey invest it inthe stock market poorty, it’s gone.
We saw that with the judicial retirement system. We put $49 million into ita couple years back, and the value ofthe pension plunged and we still
owe the same amount.

So far we have taken the approach that we will make the annual payments, maintain the flexibility with our cash. Butwe're still going to make good
on those pensions.

Iwill tell you that the Legislature in2003 or 2004 changed that pension program so that Kis no longer a defined benefit. For new employees coming
in, it's a defined contribution plan. WeYe paying for past liability, accrued liability, and we won't have that going forward unless the retirement
system changes again.

Ifyou think about the federal government having issues with Social Security and Medicare, our financial issue is going to be that pension unfunded
liability.

Question: Along-range transportation plan, where are we on that? Our roads are deteriorating, there are more people, and the same
amount of roads, and we’re not funding our roads or maintenance. Can you speak to that?

Governor Parnell: Sure. First off, we are funding, but probably not to your satisfaction. When Icame into office Isaid we need to take care of the
assets we have. So we've never set aside money for deferred maintenance before. Isaid here’s our five-year plan. We're going to put $100 million
toward deferred maintenance, about $37 million of that will go to maintain roads and streets. Another chunk goes to the university. Another chunk
goes to public buildings, trying to keep our assets from deteriorating. Inaddition to that the DOT budget has a maintenance fund as well.

The bottom line is, can we do more, absolutely. Here in Anchorage, the roads, counting the Seward Highway, will see roughly $100 million to $110
million worth of maintenance, intown and headed out of town.

Winter and Construction will be the two seasons for the next few years. But can we do more? Absolutely we can. lencourage you at Rotary to
invite our DOT Commissioner, Marc Luiken, to lay out the long-range transportation for you so you can see what that looks like.

Thank you, and lappreciate you having me here!

HH#
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Russians Plant Flag on the Arctic Seabed
By C. J.CHIVERS

Correction Appended

MOSCOW, Aug. 2 — A Russian expedition descended in a pair of submersible vessels more than two miles
under the ice cap on Thursday and deposited a Russian flag on the seabed at the North Pole. The dive was a
symbolic move to enhance the government’s disputed claim to nearly half ofthe floor of the Arctic Ocean

and potential oil or other resources there.

The expedition, covered intensely by Russian news organizations and state-controlled television, mixed
high-seas adventure with the long Russian tradition of polar exploration. But it was also an openly

choreographed publicity stunt.

Inside the first of the mini-submarines to reach the sea floor were two members of Russia’s lower house of
Parliament. One of them, Artur N. Chilingarov, led the expedition to seek evidence reinforcing Russia’s

Q m over the largely uncharted domain. That claim, which has no current legal standing, rests on a Russian
assertion that the seabed under the pole, called the Lomonosov Ridge, is an extension of Russia’s

continental shelf and thus Russian territory.
t

At least one country with a stake in the issue registered its immediate disapproval of the expedition. “This
isn’'t the 15th century,” Peter MacKay, Canada’s foreign minister, said on CTV television. “You can’t go

IR 1]

around the world and just plant flags and say, ‘We're claiming this territory.

Russia submitted its claim in 2001 to an international commission, which has ruled that the available data is

not sufficient to support it. But Russia has pressed on.

“We must determine the border, the most northerly ofthe Russian shelf,” Mr. Chilingarov said on national
television before the dive, which was billed as the first of its sort — a descent into the inky darkness far

beneath alarge window cut into the ice sheet by a nuclear-powered ice breaker.

After resurfacing more than eight hours later, Mr. Chilingarov spoke as if he had been the first to the moon.
“If a hundred or athousand years from now someone goes down to where we were, they will see the
Russian flag,” he said. The flag is reproduced in titanium. He later added, “Our task is to remind the world

that Russia is a great Arctic and scientific power.”

O e day’s events underscored both Russia’s restored sense of confidence and the international competition
for access, influence and extraction rights in the far north, which has intensified as oil and gas prices have
surged and as trends in global warming have encouraged speculation that the region could become more

navigable.
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President Vladimir V. Putin called the members of the expedition to thank them personally, an
unmistakable sign of the significance of the claim to the Kremlin, which has reestablished itself as aworld

"ower in recent years in part through its control of its oil, gas, minerals and other commodities.

u

Eight countries — Canada, Denmark, Norway, Russia, Sweden, Iceland and Finland and the United States —
have Arctic Ocean coastlines and, under international convention, have rights to economic zones within 200
miles of their shores. Denmark has sent its own scientific expeditions to study the opposite end of the

ocean-spanning ridge and to seek proofthat it is torn from the continental shelf north of Greenland, which is

a Danish territory.

Several other countries seek to extend their influence in the circle, seeing the mostly unpopulated region’s
potential for providing a hydrocarbon and mineral rush. The ultimate demarcation, if geologists’ estimates

of its deposits prove true, could be a key to future national wealth and power.

Russia’s foreign minister, Sergey V. Lavrov, speaking from the Philippines, ignored criticism, saying that

Russia’s claims were sound and in time could be established as fact.

“The goal of this expedition is not to stake out Russia’s rights, but to prove that our shelf stretches up to the

North Pole,” he said on Radio Mayak. “There are concrete scientific methods for this.”

The expedition mixed public and private financing, much ofwhich Mr. Chilingarov raised. Any new evidence
it collected for the Russian government would eventually have to be submitted to a commission on
itinental shelfborders, which is elected by members of the United Nations Convention on the Law of the

\ea.

Russia has along tradition of northern exploration and extraction, and since early Soviet times the Kremlin
has had research stations on the Arctic ice. Stalin first dispatched ateam in 1937, at the height ofthe Great

Terror.

Whatever the merits of any future submission, Russian scientists marveled at the expedition on Thursday,
which involved two small submarines, known as the M ir-i and Mir-2, descending from a drifting, shifting

ice pack to the sea floor more than 14,000 feet beneath the surface.

The pair spent about an hour on the sea floor and left behind the reproduction ofthe Russian tricolor flag at

1:36 p.m., Moscow time, according to Russia’s official news agency.

Then they ascended, which the scientists said was the most difficult task, because they had to find their way
back to the hole on the surface. The submarines are too small to break through the ice on their own, and

errant navigation could have left them trapped beneath the cap.

Once news reached Moscow that the journey had succeeded, scientists spoke with evident pride. “We can
say that is a great technical and technological achievement,” said Leopold I. Lobkovsky, deputy director of
jlogical studies at the P. P. Shirshov Institute of Oceanology here, which provided a research vessel for

the expedition.
Another scientist, Ivan Y. Frolov, director of the Arctic and Antarctic Research Institute in St. Petersburg,
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cautioned that whatever the brief dive had found, it would do little to settle disputes about future
demarcation. But he noted certain values in the event, which was one element in the annual summer
_Tedition to study climate, the sea and the ice.

1

‘I doubt that this one submersion will make a breakthrough in the problem that is being discussed in the
media,” he said. “It was a good chance to demonstrate the capabilities of this equipment and the depths that
can be reached, and to demonstrate the courage of Mr. Chilingarov, which is great.”

Andrew C. Revkin contributed reportingfrom New York.

Correction: August 9, 2007

An article on Friday about a Russian expedition that deposited a Russian flag on the seabed at the North
Pole included an incomplete list of countries with Arctic Circle territory. The list includes Sweden, Iceland

and Finland, in addition to the five named in the article — Canada, Denmark, Norway, Russia and the
United States.

Copyright 2007 The New YorkTimesCormpany
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Arctic countries have decided to Join hands and gorge on Arctic resources
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There are also a few Arctic quirks thatturn the mind to
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confrontation. M ost countries in the region (the United States Asia
being the main exception) have powerful frontier m yths around Greenland
their northern parts. This is truest of the biggest: Russia, for Iceland

d ich the Arctic has been a source of minerals and pride in

NATO

(feats of Russian explorers, scientists and engineers since
European Union
the late 19th century; and Canada, which often harps on Arctic

security, perhaps as a means ofdifferentiating itself from the

United States

During the cold war the Arctic bristled with Soviet subm arines and Am erican bom bers
operating from airbases in Iceland and Greenland. The talk of Arctic security risks

som etim es betrays a certain nostalgia for that period. Som e people also worry about Arctic
countries militarising the north

Canada conducted its biggest-ever military exercise in the

north, involving 1,200 troops, in the Arctic last year.

Yetthe risks of Arctic conflict have been exaggerated. M ost ofthe Arctic is clearly assigned
to individual countries. According to a Danish estim ate, 95% of Arctic mineral resources are
within agreed national boundaries. The biggestofthe half-dozen rem aining territorial

disputes is between the United States and Canada, over whether the north-west passage is

in international or Canadian waters, hardly a casus belli.

Far from wviolent, the developmentofthe

The risks of Arctic conflict have
been exaggerated. Far fromviolent,
the development of the Arctic is
likely to be uncommonly
harmonious

Arctic is likely to be uncom m only
harmonious, for three related reasons. One
is the profit m otive. The five Arctic littoral
countries, Russia, the United States,
Canada, Denmark and Norway, would
sooner develop the resources they have than argue over those they do nothave. A sign of

e) was an agreement between Russia and Norway last year to fix their maritime border in

3arents Sea, ending a decades-long dispute. The border area is probably rich in oil; both

countries are now racing to get exploration started.

Another spur to Arctic co-operation is the high cost ofoperating in the region. This is behind
the Arctic Council's first binding agreem ent, signed last year, to co-ordinate search-and -
rescue efforts. Rival oil com panies are also working together, on scientific research and

mapping as wellas on formaljointventures.

The third reason for peace is equally important: a strong reluctance among Arctic countries
to give outsiders any excuse to intervene in the region's affairs. An illustration is the stated
willingness ofall concerned to settle their biggest potential dispute, over their maritime
frontiers, according to the international Law ofthe Sea (LOS). Even the United States
accepts this, despite its dislike for treaties— though ithas still not ratified the United Nations

Convention on the Law ofthe Sea, an anomaly many ofits leaders are keen to end

The LOS entitles countries to an area of seabed beyond the usual 200 nautical miles, with
certain provisos, ifitcan be shown to be an extension oftheir continental shelf. W hichever
of Russia, Canada and Denmark can prove thatthe Lom onosov ridge is an extension of its
continental shelfwill therefore have it. Itwill be up to the countries them selves to decide this:
the UN does notrule on disputed territories. The losers will notdo too badly, though: given

the Arctic's wide continental shelves, the LOS guarantees each a vast amountofresource-

rich seabed.

The 2007 furore over the Russian flag led to an important statem ent of Arctic solidarity, the
(Q sset Declaration. issued by the foreign ministers ofthe five countries adjoining the Arctic
tan (to the chagrin ofthe Arctic Council's other mem bers, Sweden, lceland and Finland).
This expressed their com m itmentto developing the Arctic peacefully and without outside
interference. Possible defence co-operation between Arctic countries points in the sam e
direction

Their defence chiefs met for the firsttime in Canada in April in whatis to becom e

an annual event.
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Awarm atmosphere

The Arctic Coundil, founded in 1996, was not designed as a regional decisionHraking forum (V CH C C arna |
though outsiders often see itthat way. s mission was to proote conservation research

sustainable developent inthe Ardtic. The fact thet six NGOs representing indigenous
peoples were admitted to the dub as nonvoting members was evidence of both this
arhition and the countries” rather flaky commitnent to it. But since 2007, under Danish,
Norwegian and now Siedish chaimmanship, the council has become rore arbitious. Next

year itwill open a permanent secretariat, peid for by Norway, inthe Norwegian city of essv. \a
Tronso. Asecond hinding pect, on responding to Arctic ail spills, s being negotiated; others Vo yHDraoVe cco® tmox\MAA,
have been mooted.

rbsearon \n

Russia, which has at least helf of the Ardtic interms of area, coestline, populationand
prabably mireral wealth, is inthe thidk ofthe new chumminess. Ithas a reputation for
thinking nore deeply about Ardtic strategy—inwhich MrPutinand his prirre nrinister, Drritry
Medvedky, are both considered well-versed—then any other poner, and appears to have
concluded thet itwill berefit nore from collaboration then from discord. Indeed its plars for

the Northem Sea Route may dejend upon intermational co-operation: Norvay and leeland | . eocArdtfXjVe
bath have ambitiors to provide shipping services inthe region

"m\/va fvrcM ¢

Undiscovered deposits, probabilityofoiland/or gas field*, 2008 estimates, % 2 Pth M I_ 0 \\
H 100 I 50-99 H 30-49 F 1 10-29 o1 <10 *At least one undiscovered oil and/or gas
mm w a L) =1 fieldwith recoverable reserves greater
Source: USGS than 50m barrels of oil equivalent
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Russia’s ambassador for Ardiic affairs, Anton Vésiliev, is one of the council's most fluent
proponents of such callaborations. Ata recent conference inSingapore, convened by The
Boonamidt, he surprised many by decdlaring Russia eager to standardise safety procedures
for Arctic all and gas production. “The Ardtic is a kit special for auility;" he says, *"You cannot
survive alore inthe Ardtic: this is perhaps true for countries as well as individuels.”

The United States is less promirent inArctic affairs, reflecting its lesser interest inthe

anand lukenarm enthusiasm for intermetional decisioHmeking. Although its scientists

Mead meny ofthe coundil's working groups on subjects such as atmospheric pdlutionand
biodiversity, it only hesitantly supports the council's burgeoning remit.

Frustrated advocates of a nore forthright Anrerican policy for the Ardtic, mostly fram Alaska,
larent thet the United Stattes hardly sees itselfas an Ardtic country, astatus itowes to its
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cut-price $7,2m purchase of Alaska (Russian Anrerica as was) in 1867. Acommon

complaint is the United States” meagre ice-breaking capehlity, highlighted last winter when

an ice-capabie Russian tanker had to be brought into deliver fuel to the icebound Alaskan
wnof Nore.

e Alfrican Arctic
Ais governments wake Up to the changing Ardtic, globel interest inthe region is booming. A
veteran Scandinavian diplonet recalls hdding a hign-evel Euiropean nmeeting on the Ardtic in

the early 1990s towhich only her own rrinister tumed up. “Nowwe're beating countries
anay,"* she says. “1've hed a couple of African countries &l e they're Ardtic players.™

Asia’s hig trading countries, induding strong exporters like China.and Japan, shipbuilcers
like South Korea and those with shipping hutos, like Singapore, meke a more corvincing
case for themselves. Al have gpplied to jointhe council as obsenvers, as have lidyand the
BU Hiifa dozen Burgpean countries with traditions of Arctic eqoloration, induding Britain
and Poland, are obsenvers alreedy.

Some council mermbers are reluctant to

expand their dub. Canada is especially wary

of aditting the BJ because the ELiropears X

meke afuss about slaughtering seals; r

Russia has a neuratic fear of Chine. B/en :

the relaxed Scandiinaviars are inro huny to S r

expand the courxcil. Yet the disagreement L N*

has lﬁen Mruwm m EJ’ G"'ma‘d Watch our animation of the ;ecedmg Arctic ice-sheff

OﬂErSV\EretomenledeﬂTytOﬁ'EML and the shipping routes it could unlock

theywould no doult try'to raise Ardtic issues

ejsewhere, proely at the UN which is a far more dreadful prospect for Arctic countries. So
re end of Sweden's chairmmanship, inViy 2013, these rationdl applicants are likely to be

admitted.

But Greenpeace, which also wants to be an abserver, mey not be, even though another
green NGO the World Wildlife Fund (VWMF), already is. Several Ardtic governiments have
been put off by Greenpeace's aggressive methods. Greens against governiments, not
country against country, looks likely to be the most serious sort of Ardtic corflict. Thet is
progress of asort,
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Special report: The Arctic ,w
The science

Uncovering an ocean

Much of the change inthe Arctic is understood; little of it is reassuring

I — Tweet 75

NY-ALESUND ISa special place in Ardtic science. Ahuddle of wooden buildings by an icy
fjord on Norway's island of Spitsbergen, high inthe Barents Sea, itis the world’s most
rortherly dvilian settlerent. Ten countries—Nomay, France, Germrany, Britain, the
Netherlands, Haly, Japan, South Koreg, Indaand Chine—have research stations inthe
village, and scientists from many others pass through: Al are welcome to the twinwonders
of Arctic condiitions and Norwegian managenent.

Ifyouwant to study clouds, barmecle geese, seismology, sea ice, zooplankton ad any
nuner of pollutants, all indicators of how the Ardtic and the world are changing, Ny-Alesud
is the place. The anly rules are: renove your boats irside, carry a rifle outsice (there are
often polar bears about) and fiyno national flags. The marbie lions outside the Chinese
station are tolerated but froaned yom

The rrelting Arctic is the main subject of discussion in Ny Special rort
Alesund, and evicent. Your correspondent visited in late

Winter, yet the flordwas unfrozen. The glacier at its head is The melting north
repidly retreating. Howunusual is this? Uncovering an ocean

Monitoring sea ice is a fairly recent ativity. kbegan seriously e sevenes
e 1950s, fromaboard nuclear submerines. Satellite

nonitoring started in 1979. Since then the suner sea ice

has shrunk by 12% a decade. Thet is consistent with the tred

predicted by climate-change nodels over the past three
decades, an indication that their mathenatical sinulations of
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glokal'warming are roughly rigt. Using Mking epics, whaling sources & acknowledgements DK@ framour blags »
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rafts, diatorrs (silicon-anoured algae found inrmarire
iments), ice cores and tree rings, scientists have
structed a record of the Ardtic past which suggests thet Related topies
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Asimultaneous thiming of the sea ice is also speeding up the shrinkage, because thinrer
ice is rore liable to melt. Acoording to Peter Wadharrs of Carmridge University, the
average thickness of the pack ice has fallen by roughly helf since the 1970s, praebly for
two mein reasons. One is a rise insea termperatures: inthe surmmer of 2007 coastal parts
of the Arctic Ocean nreasured 7°CG—bracingly swimmeble. The otherwas a prolonged
eastward shift inthe early 1990s inthe Arctic's prevailing winds, knoan as the Ardtic
Cxillation. This moved a lat of ice fromthe Beaufort Gare, a revahving currert inthe
western Ardtic, to the ocean's ather main current, the Transpolar Drift Stream, which runs
down the side of Siberia. Alot of thids, multi-year ice was fiushed into the Atlantic and has
not been replaced.

Attertion has recently also focused on a suite of lesser-known greenhouse gases, indudirg
ozone and methane, and on soot fromdiesel exhaust and forest fires. These are knoanas
‘short-lived clinnete forcers”. Though they linger inthe atmosphere for a relatively short tinre,
they can have a ponerful greenhouse effect. Soat, or bladk carbon, stays inthe atnmosphere
£an average of six days, whereas carbon diodce lasts for centuries, even nillemnia. Yet
kcarton has an unusually potent warmring effect inthe snowy Ardtic because the dark
soot, after being rained or snowed onto bright snow or ice, continues to absorb heat.

There is speculation thet high levels of atmospheric soot fram Arrerican and Eurgpean
factory flues caused a mini-thaw inthe Arctic inthe 1930s. The UN's BErmironmrent
Programe estimates thet reducing black cartoon and ethane emissions could cut Arctic
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warming by two-thirds over the next three decades. Thetwould not prevert the
disappearance ofthe summer sea ice, bt it rright celay it by a decade or two.

As Ny-Alesund's spring research season began, a team of French soot researchers were
among the first armivals, after the Norttem fulers gliding over the fjord. They headed
straight up Mount Zeppelin, which rises 473 nretrres behind the village and has a sl
laboratory on its suit, filled withwhirring dials and a hum of notors, sucking inairfrom
thewinds racing overhead. With ludk; the Frenchmen will reveal the role of soot inthe Ardtic
nelt. Yet the main reason is already knoan. Adid inthe lab showing atmospheric carbon
dioxice reads 398 parts per nillion, a40% increase since the start ofthe indLstridl
revolution

Asea of worries

Arourd 125,000 years ago—when the IRCC thinks the Ardtic wes last much warmrer then
to—polar neltwater raised the sea level by4-6 netres. Ifthet happened again itwould
place a hillion people and inundate most of the world's biggest cities, inducing New York

London and Munrtai. The chances of thet are uncomfortably high—though it might take a

couple of centuries—because of another Ardtic surprise.

The IPCC's prediction in2007 of a rise insea levels of yp to 59cm bythe end of this century
was attended by large uncertainties over the world's kig ice sheets. Greenland’s is upto
3 (1.9 miles) deep and contains enough water to raise the sea level by 7.5 retres; the
Antarctic ice sheets are much bigger and couid potentially cause a 57-etre rise. Inrecent
years they have also been nonitored by satellite, with the first dbta ootained in1992. Uil
about 2000 the ice sheets seemed to be more or less stable, with increased snowfall on
their tops compensating for increased nelting at the margirs.

But in Greenland sonething has changed.  The recent rate of Joss of

ﬁ ice sheet’s recent rate of loss—around ~ Greenland's ice sheet-around 200
gigatonnes a year—represents a gigatonnes ayear—represents a

fourfdd increase ona decade ago. Hifthis  fourfold increase on a decade ago

nrelting is thought to be due to the warmring atmosphere. The other helf is due to warmrer
seawater, caused by global warming ar a shift inAtlantic currents, or both, As a resuit, the
sea is eating anay the edge ofthe ice sheet a afaster rate. Between 2002 and 2007 the
Jakobshawvn Isoree, a big glacier inwestern Greenland, retreated by 3kma year, shedding a
total of over 36 illion tonnes of ice.

Ifthe climate stabilises soon, the ice cap mght resettle at a slightly loner mass then it hes
raising sea levels by only a few centinetres. Bt ifthe warmring continues, the ice cap
i continue to nrelt. Sooner or later, itis thought, a tipgpingHoaint would be reached when the
decline would become termriral. “Howlong will the ice cap last?* asks Dorthe Dahl-Jensen
of the University of Copenhagen, who has studied the subject indepth. “We don't know
because we don't fully understand what determrines the velodity of its ice strearrs.” But such
a collapse has happened before. Around 15,000 years ago the Barents Sea ice sheet, which
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stretched from rorthern Bngland to Sibenia, disintegrated in perheps less than 1,000 years,
*“ proebly because of warmring seas.

Meting glaciers point to another fear: disruption to the ocean's overtuming drculation. As
msurface waters flowrorth they cool and get saltier, which mekes them denser. This
demser watter sinks and returrs to the south at depth. The Quif Stream and its northem
extension, the North Atlantic Dift, are part of this dirculation system, which is the main
reason Why Norway’s coast is 20°C warrer inwinter then Canada’s at the same latituck.

Previous shutdowns of this systemn, deep-sea sediments suggest, were caused by massive
infusions of fresiwater into the North Atlantic; one of them, around 8,200 years ago, wes
caused by the sudden enytying of a vast North Arerican lake. Thet would have mecke the
Atlantic's upper layers less dense, so less ligble to sink. And nowthe Ardtic's upper layers
are getting less dense, for several reasors: nelting Ardtic glaciers, rising surface-weter
temperatures, increased precipitation and an absence of salt concentrations resulting from
sea-ice formretion

Apeaper published in Neture in2005, by Harry Bryden ofthe National Qoeanography Gentre
inSoutharmpton and colleagues, presented the first data froman array measuring the
overtuming circulation. They seemed to suggest thet the system rright have slowed by 30%
compared with 1957. As more data have become available, hoaever, itis becoming clear
thet the diifference can be explained largely by seasonal fluctuations. No dlirrete model hes
predicted a complete shutdoan during this certury, though many suggest thet a slowdown
is possible.
Not every Ardtic feedback will resuit infurtherwarmring. Less ice on rivers, lakes and the sea
will lead to nore evaporation, prabably increasing cloud cover a mid-levels, which should
have a cooling effect. Increased evaporation framthe exposed sea should also mean nore
snonfall to compensate for the ice cap's losses (though together with raid erosion at the

I gins this could increase the gradient of the ice cap, meking it less stable.) But this is
smell consolation for another big fear: rapid thawing ofthe Ardtic permrafrost.

Best kept cold

Roughly a quarter ofthe northem hemisphere, induding most ofthe Ardtic lard, is covered
by this layer of frazen rock; soil and organic carbon. Formred over nrillernia, itvaries indepth
froma few centinetres to upto 1,500 netres in Sberia. Much ofthe Ardtic's shallow
continental shelf is also covered by penafrost. According to an estimate mede in2009,
terrestrial permrefrost holds about 1.7 trillion tonnes of carbon, roughly twice as much as the
atrmosphere. By another estimate subsea penmafrost stores an adtitional 0.5 trillion tonnes.
Ard uncerlying it there may be another 0.8 trilliontonnes inthe form of methane hydrates, an
icy white naterial discovered inthe 1960s.

Though tricky to get at, methane hydrates could be a massive energy source. Goly they
are estimated to contain nore energy then dl knoan deposits of fossil fuels. Yet ifeven a
small portion of the methane contained inthemwere to be aoruptly eritted, the warnming
effect could be catastrophic. Methare is a short-lived greenhouse gas—itstays inthe
atrmosphere for 6-10 years before being oxidised—but itis 25 ties nore efficient then
carbon dioxice at trapping heat. And no ore is sure howstable the hydrates are.

Given the scale of these risks, itis extraordinery how little research has been done on
permefrost. “There are a lot of white spots inour knoMedge,”’adits Leonid Yurgaov, a
permefrost expert at the University of Manland—Baltirore Gounty. Buta lat haes recently
nlearmed, which suggests that an explosive methare release is very unlikely. lce cores
g back 800,000 years show no trace of such an evertt. Nonetheless, the release of
permefrost or subsea carton could be gradual and still cause a lot of waring, and thet
does seem likely.

Once unfrazen, the penmafrost’s organic netter is either swiftly broken down by micrabes
thet enrit carbon diaxick or, inwaterlogged conditions, which are comnon, itis eaten bya
www.economist.corrVnode/21556802
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grouiJ of becteria called methanogens thet
release methane. Etherway the permefrost
becomes a source of greenhouse gas. Yet
becteria also release nitrates, which
A uate plart growth, so the thawing
ground mey sometimes becone a carbon
sink. Al three things are now happening.

AZOll Sllﬂyf(]’An'Eﬁ(a'S I\Htla‘d ()'JeanIC Watch our animation of the receding Arctic ice-shelf
a’dmmncmnnstl’aﬂmfam and the shipping routes it could unlock

evidence of thawing permefrost inmost parts of the Arctic. Record high teneratures were
logged at a three-decade-old permrefrrost station in Alaska, though there was no recorced
change to the frazen surface inwestern Canada. Last year an Arrerican-Russian research
team observed plunes of ethane, some more then a kilonetre across, buidding upfrom
the Siberian Sea, suggesting thet its permafirost layerwas no longer sealing the methane
hydrates below: Such nethane release rmight be due to a range of causes, including the
resettling of subsea sedinments, thermal contractions and seismic activity as well as thawing
permefrost and inthis instance itwas not clear whatwas resporsible,

One of the best available guides tothis riskis a survey of 41 penefrost scientists published
in Nature last year. They predicted thet at the cunrent rate of glabal warmring between 48%
and 63% of terrestrial permefrost would be thawed to a depth of 3 metres by 2100. Inthe
process, they expected between 7% and 11%of its stored organic etter to be released
into the atrmosphere. Only a little over 2% of thet would be inthe form of nethare, but this
would be resporsible for 30-50% of the resultant warming. kwould be inpossible to prevent
these emissions: theywould prolably continue for centuries.

In2009 and 2010 Eurgpe and Arrerica experienced two of the coldest winters on record
twas not because glabal warmring is not heppening, but because the dlineate system is
Iplicated, Arctic warming changes the tenperature gradient between the tropics and the

poles, which affects weather petterms across the northern hemisphere. Several recent

papers, including one pubdlished by Arerican and Chinese researchers inthe Proceedings
ofthe Nettarel Acadeny of Sdences in February, have suggested this could be behind the
chillywinters. The theory is thet theywere caused bywarish, wet air rising fromthe
exposed Arctic Ocean inautum, creating areas of high pressure which destabilised the

Avrttic boundary layer. This sent snow-ladenwinds bloaing into Euirope and Sikeria. kis too

early to be sure about this. But conpared withthe disasters that a nrelting Arctic could

bring, grunbling about the weather might seem like a conforting diversion.
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Where Are America's Badly Needed

Icebreakers?

Less ice in the Arctic means more traffic on the seas. But because of years of budget cuts and
delays, the U.S. is woefully short of the icebreakers the Coast Guard needs to monitor an
increasingly active area and respond to potential disasters.

BY KALEE THOMPSON

When the heavy-duty icebreaker Polar
Star pulls away from the Coast Guard pier in
Seattle this month, itwill mark the first time
the 36-year-old ship has left portin more
than six years. With rebuiltengines, a
revamped propeller system, and three new
cranes, the Polar Staris emerging from a $60
million renovation intended to extend its
operational life by seven to 10 years.

Several months will be devoted to sea trials.
Then, nextfall, the ship will embark for the
annual resupply of Antarctica's McMurdo
science station, a job that has been
outsourced to leased Russian and Swedish
ships for the past six years. Until a few years
ago, the U.S. had two icebreakers capable of
tackling such thick ice: the Polar Starand its
sister ship, the Polar Sea. Both were
commissioned in the 1970s, with an expected
life span of 30 years. In 2006 budget cuts
forced the Polar Starinto a soft retirement.
Then, in 2010, the Polar Sea suffered a catastrophic engine failure. The crippled ship was laid up
in Seattle, its parts soon cannibalized as Polar Star replacements and spares. Today the Polar
Sea is in "inactive"” status, most likely destined for the scrap yard.

TylerW intermute

The U.S. is nowin a crisis of icebreaking capability. Though the outsourced McMurdo mission has
been a blow to American pride, the much more dangerous shortcoming is in the Arctic, which this
year saw the smallest expanse of summer sea ice since satellite records have been kept. Retired
Coast Guard Rear Adm. Jeffrey Garrett, former captain of three icebreakers, worries about the
depletion of the U.S. fleetjust as northern waters are opening up. "There is less ice, which is
permitting a lot more human activity in a whole bunch of different arenas— oil and gas exploration,
tourist ships, commercial ships,” he says. Inthe 1980s one or two ships attempted to maneuver
through the Northwest Passage each summer season. In 2011 more than 30 ships navigated the
world's northernmost waters, some of them tankers carrying multimillion-gallon loads of oil and
natural gas. This fall Shell Oil began drilling exploratory shallow-water wells off the Alaskan coast.

There's no question that climate change is ushering in a busier, more politically contentious, and
environmentally vulnerable Arctic. And it's just as clear that the U.S. is not ready for that future.
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For the pasttwo years the U.S. has had justone operational oceangoing icebreaker, the mediunv
duty Healy. "The polar icebreakers were designed as heavy icebreakers that can do a little bitof
science. The Hea|ywas designed as a scientific research ship thatcan break a little bitof ice,”
says Polar Starcapt. George Pellissier. Lastyear the Healy was diverted from a scientific mission
to break a passage into Nome, Alaska. The remote Inuitcommunity had missed its prewinter
shipment of heating and vehicle fuel due to a massive storm— known locally as a blizzicane.
Cutting an ice passage to and from the village took the Healywell over a month. Itwas a job better
suited to a more powerful ship. "This country led the world in the development of modern
icebreakers,” Garrett says. "Back in the '60s we had eight of them."

Even with the Polar Staronce again in operation, a two-ship fleet of one medium and one heavy
icebreaker is not enough to maintain an effective presence near both poles. Ifthe U.S. is a
reluctant Arctic power, other countries are ready to step into the role. Russia, which in 2007 sent
two manned submersibles to drop a titanium capsule containing a flag on the seabed atthe North
Pole, is anticipating thatthe northern sea route will become as importantto global shipping as the
Suez Canal and has already announced a fleet of four new nuclear-powered icebreakers. China's
first icebreaker began its maiden voyage this July. A second Chinese ship, a polar research
vessel, is due to enter service in 2014.

Beefed-up search-and-rescue capabilities in the far north have been on the Coast Guard's
agenda foryears, and for the past several summers Coasties have been experimenting with a
temporary outpost near Barrow, Alaska, the northernmost U.S. settlement They've discovered that
building a permanent base would be a massively expensive engineering project. There are no
roads connecting Arctic Alaska to the more populated part of the state, and no natural harbors
north of Nome. Permafrost underlies everything, and that permafrost is melting.

There may be a better option. "Ifyou've got an icebreaker that can carry tw> helicopters, has a
heavy-lift crane, has cargo space— spots on deck for carrying standard containers— has a
command-and-control communications facility, it can be your floating base," Garrett says. With a
heavy-lift davit system, such a ship could carry the Coast Guard's standard 47-foot surfboats,
which can handle heavy weather and be used to conduct missions of up to 24 hours. The ship
could actas a platform to respond to an oil spill, rescue passengers from a foundering tourist or
research vessel, and conduct law-enforcement missions. Such a role could be played by the Polar
Star, which can hangar two helicopters.

Given that designing, building, and commissioning such ships takes nearly a decade, the
commitment to build more is already overdue. There are only four or five shipyards in the U.S.
capable of building heavy icebreakers, whose thick steel and tight framing make them inherently
more expensive than other ships of the same size. More efficientengines could allow new vessels
to operate with lower horsepower, even while maintaining equivalent icebreaking capability, and
they could run on cleaner liguefied natural gas. A new ship may also be built with rotating thrusters
instead of traditional propellers, improving maneuverability.

Last February, Washington took a step in the rightdirection, allocating $8 million to survey and
design a new polar icebreaker. A fully equipped ship will cost about $850 million. That cost is high.
Butthe cost of inaction? Of risking impotence in the face of the first major catastrophe in the
evolving Arctic? That cost is sure to be much higher.

World's Key Oceangoing Icebreaking Fleets
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50 YEARS OF VICTORY un POLAR STAR SatLS:AII three nations are developing polar research vessels, with China's second ship set to

Most Powerful in Russian Fleet Vou Most Powerful in U.S. Fleet enter service as early as 2014.
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Length 624 feet Length 399 feat

Powsr (nuclear) 76,000 hp  Power (diesellelectric, gas) 76,000 hp

Icebreaking capacity 9.2 feet Icebreaking capacity 6.0 feet

Commissioned 2007 Commissioned 1976

Most of the world's icebreaker fleets are expanding and modernizing to extend Arctic navigation
into the spring and fall, provide access to offshore resources, and keep subarctic icy waters
navigable. Russia has the largestfleet and plans to add atleastfour more vessels, including one
that can smash ice more than 13 feet thick. The U.S. has two ships (the more powerful one can
break ice up to 6 feet thick), and none in the pipeline.

Russia
Hest: 32

StAtUS: A new nuclear-powered breaker due in 2017 will be the world's most powerful with over
80,000 hp.

Heet: 8
SIAtUS: The smallest of its aging fleet, the Voima, is the oldest active icebreaker in the world,
entering service in 1954.

Heet: 7
StAtUS: The Oden and the Vidar Viking were the first nonnuclear surface vessels to reach the
North Pole.

Heet: 6
StAtUS: siated for service in 2017, the John G. Diefenbakerwill be Canada's largest flagged
icebreaker at 459 feet.

Heet: 4

S:aILE: Since 2011 the Danes have flagged four new icebreakers for duty on the Baltic Sea.
USA

Heet: 2

aatlB:The Polar Star can handle thick ice; the Healy isn‘t designed for constant Arctic use.

Ching, Germreny, Norwey
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Congress Passes Cantwell Amendments to Protect Seattle-based
Icebreaker. Improve Tsunami Debris Cleanup

Senate passes Coast Guard hill, goes to President Obama’s desk for
signature

3 Cantwell amendments: will postpone scrapping of Polar Sea icebreaker, force risk assessment oftar sands
supertankers in Washington waters, and improve tsunami debris cleanup

WASHINGTON, D C. - Late last night, Congress passed several amendments authored by U.S.
Senator Maria Cantwell (D-WA) to protect Washington state’s coastal economy and environment,
and to maintain the nation’s capability to deploy icebreaker vessels, as part ofthe Coast Guard
auﬂ’]mzahmhll'lhebﬂl, The Coast Guard A uthorization Actfor Fiscal Years 2012 and 2013
(HR 2838V hes already passed the House and now heads to the President’s desk for his signature.

Cantwell wrote and successfully fought to indlude three amendments to the bill that will have a
significant impact on Washington state. These amendments will:

Prohibit the Coast Guard from decormmissioning the Seattle-based icebreakere o 1ar sea Unless
the Coast Guard conducts a study showing that scrapping the vessel isthe most cost-effective
option and provides a planto meet the nation’s need for additional icebreakers;

Require the Coast Guard to conduct a study within 180 days to examine the risk additional tar
sands oil supertanker, tanker and barge traffic poses to the Salish Sea-  including the Puget
Sound, Strait ofJuan de Fuca, Strait ofGeorgia, Haro, and Rasario Straits-and study the best
way to clean up a spi oftar sands oil; and

Creates a plan and direct the marine debris interagency task force to coordinate cleanup of
tsunami debris, ifthe National Oceanic and Atmospheric Administration (NOAA\) director finds
the level ofdebris to be a “severe marine debris event.”” The NOAA Administrator would have to
make this designationwithin 30 days ofthe bill being signed into law.

A summary ofthe Cantwell amendments is below:

ICEBREAKERS
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Cantwell’s icebreaker amendment prohibits the Coast Guard from scrappingther o 1ar sea
icebreaker until it submits a plan for maintaining the nation’s icebreaker capability and proves that
scrapping the vessel isthe most cost-effective option

“Icebreakers are critical to our national security and America’s interests in the Arctic,” said
Cantwell. “As commerce in the Arctic continues to increase, our nation’s need for
icebreakers will continue to grow. This bill preserves the option of refurbishing the ¢ o 1a r
sea and supports shipbuilding jobs in the Puget Sound as America determines the most cost-
effective way to meet our mission requirements for icebreakers.”

Refurbishinga large icebreaking vessel like the r o 1a r s e a cantake roughly five years and employ
upwards o f300 workers. Building a new vessel can take eightto tenyears and employs more than
1,000 workers.

Ther o1ar sea iscumrently docked in Seattle and was scheduled to be dismantled inearly 2013, after
a planned 2012 dismantlingwas postponed thanks to an agreement with the Coast Guard Cantwell
helped secure inJune. Scrappingther o 1ar s ea Would leave the United States with only one
operational icebreaker, the « a1y, which only has mediumicebreaking capability. Ther o 1ar sea's
sister ship, ther o 1ar s tar, iscurrently being refurbished after years ininactive or caretaker status.

Melting polar ice caps are opening new passageways through the Arctic ice and creating new
opportunities for trade and intemational commerce. The Coast Guard needs a minimumof six heavy
duty icebreakers and an additional four medium icebreakers to meet Coast Guard and Navy mission
requirements, according to a recent Coast Guard study. The United States Navy currently has no
icebreaking capability.

Cantwell and U.S. Representative Rick Larsen (D-WA-02) have repeatedly made tire case for
strengthening the nation’s fleet ofpolar icebreakers and for protectingthe s o 1a r sea. As the ranking
Democrat on the Coast Guard and Maritime Transportation Subcommittee, Larsen has convened
hearings and authored legislation to protect the vessels and led efforts inthe House to pess this bill.

In September 2011, Cantwell and Senator Mark Begich (D-AK) introduced legislationto prevent the
decommissioningand scrappingofther o 1arsea, Called the preserve o urtarge Arctic Response
capability (POLAR-C)actof2011.

TSUNAMIDEBRIS

Another Cantwell provision withinthe Coast Guard bill orders the Administrator ofNOAA to forman
interagency task force to develop a tsunami debris cleanup plan, ifthe debris constitutes a “severe
marine debris event.”” Within 30 days ofthe bill becoming

law, the NOAA Administrator must determine ifthe Japanese tsunami produced a “severe marine
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debris event”

The action planwould make tsunami debris cleanup more effective by coordinating and directing all
debris removal in Washington state and across the West Coast. In addition to the action plan, NOAA
would also complete a comprehensive analysis about the debris’ economic and environmental
impacts, and when and where itwill arrive. This will give Washington state coastal communities the
information they need to understand the local impact ofdebris and how to best prepare for its arrival
and removal.

“Washington state’s coastal economy supports 165,000 jobs and nearly $11 billion in
economic activity,” said Cantwell, “Washington coastal communities are already facing the
impacts of tsunami debris. We need the federal government to be an active leader and
partner in developing comprehensive tsunami debris Fesearch, mitigation and cleanup
plans.”

In addition to pushing for a debris removal plan, Cantwell also is working to secure federal support for
cleanup. On December 10, Cantwelljoined five other senators ina bipartisan request for a $20 million
federal investment for debris removal ina letter to the chair and ranking member ofthe Senate
Committee on Appropriations.

TARSANDES FERTANKERS

The Coast Guard bill contains a Cantwell amendment that directs the Coast Guard to complete a
study about the impacts ofhigher levels ofoil supertanker, tanker and barge traffic from Canada off
Washington state’s coast. According to reports, Canada is poised to increase oil tanker traffic through
the waters around the San Juan Islands and the Strait ofJuan de Fuca by up to 300 percent.

The tar sands study and risk analysis would need to be completed within 180 days ofthe hill
becoming law.

“A supertanker oil spill near our shores would threaten Washington state’s thriving coastal
economy and thousands ofjobs,” said CamtwelL “This bill will provide crucial information for
Washington coastal communities by requiring a detailed risk analysis within 180 days.”

The Coast Guard study would indude:

A risk assessment for transporting tar sands oil via supertanker, tanker and barge through the
Salish Sea waterways;

An assessient ofwhether transportation o ftar sands would require navigationthrou”i American
waters, and which rules and regulations apply to supertankers inU. S. waters compared to
Canadian waters;
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An analysis ofthe properties oftar sands ail, which are likely different than other types ofoil and
therefore could require special cleanip technology;

The spill response capability throughout the shared waters ofthe United states and Canada; and,
The potential costs and benefits to the American public o fmaritime transportation ofCanadian tar
sands ol

An analysis ofhowmuch vessel traffic wifl increase inthe region due to tar sands development;

Hi
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Statement for the Record
The Honorable Mead Treadwell
Lieutenant Governor
State of Alaska
Before the
United States House of Representatives
Committee Transportation on Transportation and Infrastructure
Subcommittee on Coast Guard and Maritime Transportation

“America is Missing the Boat”
December 1, 2011
Washington, D.C.

Introduction

Mr. Chairman, members of the Committee, Congressman Young, for the record, | am Mead
Treadwell, the lieutenant governor of the State of Alaska. Thank you for inviting me to offer
some views from Alaska about the future of Arctic shipping and maritime activities, and the need
to ensure we are prepared to embrace those challenges and opportunities safely.

We’ve said it before - in my appearance before this Subcommittee in 2006 and in Governor Sean
Parnell’s Senate testimony in 2009,1and we’ll say it again, because not much has changed: it is
time for the nation to act - and act now- to add new polar class icebreakers to the United States
Coast Guard’s fleet. With so much happening in the North today, the need is more urgent and
apparent thanever. We would like to ask this Committee, and by extension Congress and the
Executive Branch, to look with us at the bigger picture - the historic changes happening in the
Arctic and what they portend for world commerce and Alaska’s shores - and recognize three
imminent needs:

First, the United States must commission new heavy icebreakers to operate in the Arctic.

Second, we need legal measures in addition to icebreakers to protect our shores from the dangers
of unregulated itinerant vessels carrying hazardous cargoes near our coasts.

And third, Congress and the Administration must fulfill the legal mandates that are already in
place regarding icebreakers. These mandates reflect needs in commerce, science, and protection
of Americans’ sovereignty, safety, and security. The State of Alaska is responding to
opportunities and risks associated with the historic changes in global shipping patterns resulting
from changes in the Arctic Ocean. We are eager to continue in cooperation with the nation.

I. Congress needs to act now on icebreakers.
A. Other nations have already seen the big picture.

1 Governor Sean Parnell made the case for icebreakers inthe Arctic in his 2009 testimony before the Senate
Subcommittee on Homeland Security Appropriations, stating, ““The Coast Guard needs to move north and improve
its capability - our heavy class icebreakers are on their last legs.”



The purchase of Alaska in 1867 made America an Arctic nation, yet after 150 years, the myth of
Seward’s Folly still lingers. It’s time to quit arguing whether investment in the North is worth it
and recognize the valuable people, resources and location we gained as a nation.

Arctic resources include globally significant quantities of commercial fisheries, minerals,
renewable energy sources, and world-class amounts of oil and gas. A 2008 U.S. Geological
Survey estimates 13% of the world’s undiscovered oil, and 23% of undiscovered gas lies inthe
Arctic. Six of the Arctic nations are already pursuing oil and gas development offshore, and
energy may soon be the primary cargo transiting the Bering Strait.

America is one of only eight Arctic nations, and one of two with territory adjoining the Bering
Strait - really a “Bering Gate,” the only route from the Pacific to the Arctic.

Changes inthe Arctic are creating opportunities in a once remote and harsh region. Ice cover is
at historic minimurms, and multi-year ice is decreasing. Icebreaking technology has advanced,
bringing significant new efficiencies. Northern sea routes, sought by explorers for hundreds of
years, are opening up.

Several sources report that international shipping of crude oil, refined products, and other
potentially hazardous cargoes through the Bering Strait is growing rapidly as European and
Asian shippers see the advantages of the Arctic route. Other Arctic - and even non-Arctic -
nations have seen the potential, but America is missing the boat.

Most traffic occurs under arrangements for icebreaker escort by vessels working with Russia’s
Northern Sea Route Administration. We understand that last year, for the first time, Norway’s
Tschudi Shipping Company worked a partnership with Russian maritime authorities to bring
41,000 tons of iron ore from Kirkenes, Norway to China.

Again this year, Russian ships, and ships of other nations escorted by Russia’s Northern Sea
Route Administration, are coming in force. Hazardous cargoes are making the backhaul as well
- at least one tanker bringing gas condensate to Asia this year is reported to have returned to
Europe with aviation fuel.

In August of this year, Norway’s MVNordic Barents was the first non-Russian bulk cargo ship
to transit the Northern Sea Route in Russian waters.

Other records are being set along the Northern Sea Route, from the STI Heritage’s fastest-ever
voyage from Murmansk to Thailand, transiting injust eight days, to the Perseverance’s latest-
ever northern voyage, which ended just two weeks ago on November 18. Altogether, the
Northern Sea Route saw nine tankers carrying 600,000 tons of gas condensate pass by this year.

I joined an Arctic conference in Arkhangelsk, Russia in September, where Russia’s Prime
Minister Vladimir Putin told the Russian Geographical Society that his country sees the
opportunities inthe Arctic, and they are ready to pounce. Speaking of the Northern Sea Route at
the Russian Geographical Society conference, Putin told us, “We are planning to tum it into a



key commercial route of global importance. ... We see its future as an international transport
artery capable of competing with traditional sea routes in cost of services, safety, and quality.””2
President Medvedev, dedicating a new northern rail project in Yakutsk - headed for the Bering
Strait- indicated as much last month.

Russia intends to make the Northern Sea Route as important to global shipping and commerce as
the Suez Canal.

And Russia is putting its money where its mouth is, building nine new icebreakers in the next
decade, and discounting tariffs on icebreaker escorts to make sure that shippers find the Northern
Sea Route for distance savings of up to 40 percent. Russia’s claim to new extended continental
shelfresources in the Arctic Ocean under the United Nations Convention on the Law of the Sea
could give Russia greater control of Arctic shipping. Cargo moving through the Bering Strait
this year - from Russian and American sources - is worth well over $1 billion. Add to that a
Bering Sea fishery owned by both nations worth billions each year and the situation is clear: in
monetary terms, there’s billions to be made and billions to protect.

At the same Arkhangelsk conference, Russia’s Academy of Sciences Vice President Nikolai
Laverov showed a slide of Alaska’s declining throughput inthe Trans-Alaska Pipeline System
(or TAPS) and Russia’s competitive success in attracting Arctic investment. All Arctic energy
production depends on access, and Russia has it. Russia is now in the lead in Arctic oil
production - and they’re keen to stay there.

Meanwhile, other Arctic and circumpolar nations are investing in fleets of icebreakers. The
report of exactly how many ships are being operated by other countries varies (some count polar,
medium and light icebreakers, as well as ice ‘strengthened’ or ‘capable’ vessels), but all the
tallies make one thing clear: other nations have seen the writing on the wall and are investing in
infrastructure. Sweden has at least four vessels; Finland, at least six; and Russia over two dozen
(and counting). Canada has about eight, and even the European Union is constructing an
icebreaker - a heavy, polar class icebreaker.3

Our Arctic neighbors are leaps and bounds ahead of our position, and non-Arctic nations are in
hot pursuit.

A Chinese researcher, Mr. Li Zhenfu of Dalian Maritime University, writes that, “Whoever has
control of the Arctic route will control the new passage of world economics and international
strategies.”4 The prospect of commercial and strategic opportunities presented by receding sea
ice cover and accessibility of Arctic resources has moved the Chinese government to allocate
more resources for Arctic research, and they have asked to join the Arctic Council as an
observer. China’s Rear Admiral Yin Zhuo has asserted that no nation has sovereignty over the

2 Putin, Vladimir (2011, September). Remarks presented at the second International Arctic Forum, “The Arctic -
Territory of Dialogue”, Arkhangelsk, Russia. Available online: http://premier.gov.ru/eng/events/news/16536/.
3*“The World Icebreaker, Ice Breaking Supply and Research Vessel Fleet.” A report commissioned by the Finnish
Meritime Administration on behalf of the Baltic Icebreaker Management. Released by the Finnish Transport
Agency, Helsinki, February 2011.

“Polar lcebreakers of the World.”” A list developed and maintained by Mobility and Ice Operations. July 25,2011.
4L, Zhenfu. Zhonggua Hanghai, vol. 32, no. 2 (June 2009).
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Arctic, and said that China must plan to have an indispensable role in Arctic exploration as they
have one-fifth of the world’s population.5

Japan has stepped up its research in global environment, climate and marine science in the
Arctic. And with China and Korea, Japan has applied for permanent observer status on the Arctic
Council.

Polar air routes have characterized the jet age since the late 1950s, and Arctic air transport is now
key to air cargo bound between North America or Europe and Asia. Governments and industries
in Russia, Europe and Asia see the same potential for shipping. Why don’t we?

B. Our national mandates are not being met.

The irony of America’s present situation is painful: a staggering national debt weighs on the
future of our children, while the contributions of a promising and abundant region go largely
unnoticed. When we ask you for icebreakers, it’s for safety, security, and American jobs. It'sto
serve American shipping, American exports. It’s to help lower costs for Americans in regions
like Western Alaska, which has a higher cost of living than anyplace inthe nation. Americans
lack jobs, our industries struggle with the cost of doing business, and rural Alaskans suffer the
staggering cost of energy, while huge amounts of foreign energy are beginning to pass by our
front door in tankers, taking advantage of game-changing shipping opportunities.

The United States is falling behind in maintaining an Arctic presence and in helping to set best
practices as this region sees increasing international resource development and shipping. But
more importantly, we are failing in our own national mandates, goals and policy.

In 1936, President Franklin Roosevelt issued Executive Order 7521, directing the Coast Guard,
under the direction of the Secretary of the Treasury and with the cooperation of the Secretaries of
War (Army), the Navy, and Commerce, to keep channels and harbors open to navigation by
means of icebreaking operations. That order has never been implemented in the Arctic.

The Arctic Research and Policy Act of 1984 recognized that the United States was lagging
behind other circumpoiar nations even then, and it directs the Office of Management and Budget
to “seek to facilitate planning for the design, procurement, maintenance, deployment and
operations of icebreakers needed to provide a platform for Arctic research by allocating all funds
necessary to support icebreaking operations, except for recurring incremental costs associated
with specific projects, to the Coast Guard.”

Last year’s Coast Guard Authorization Act of 2010, section 307, implements the Arctic Marine
Shipping Assessment (AMSA), mandating that the Coast Guard “shall promote safe maritime
navigation by means of icebreaking where necessary, feasible, and effective...” That makes

5Qtd. in Wright, David Curtis. The Dragon Eyes the Top ofthe World: Arctic Policy Debate and Discussion in
China. China Maritime Study No. 8. Newport, RI: U.S. Naval War College (Aug. 2011). Page 2. Available online:
http: /A, usnwe.edu/Research—Gaming/China-Maritime-Studies- I nstitute/Publications/docurments/China-
Maritime-Study-8 The-Dragon-Eyes-the-Top-of-.pdf.
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President Roosevelt’s order the law of the land for the entire nation. We welcome this mandate
as Alaska has half the nation’s coastline, and likely over half of America’s ice.

That act also required that a report on the comparative cost-benefit analyses of icebreaker
renovation or construction be delivered no later than October 15 of this year to the Senate
Committee on Commerce, Science and Transportation, and the House Committee on
Transportation and Infrastructure. It moreover required a report from the Commandant of the
Coast Guard on the High-Latitude Study assessing the polar icebreaking requirements for Coast
Guard missions, including search and rescue, marine pollution response and prevention, fisheries
enforcement, and maritime commerce. We understand that full report is embargoed still by
President Obama’s administration.

This past spring, the President updated the United States military’s Unified Command Plan to
give U.S. Northern Command advocacy responsibility for Arctic capabilities. Accompanying
shifts of UCP geographic boundaries mark the military’s awareness of the vital and ever-growing
importance of the Arctic. Then Commander of the Northern Command, U.S. Navy Admiral
James Winnefeld, Jr., recognized the implications of the changing Arctic, and noted the gaps
faced by the military, including infrastructure and mobility, and search and rescue capabilities.6
General Charles Jacoby, his successor, formerly ran the U.S. Army in Alaska. He, too, knows
our challenges.

Around the same time as this spring’s announcement, a report by the National Research Council
on the implications of climate change on national security cited major gaps in U.S. naval forces’
ability to perform their missions inthe Arctic.7 That report advised that the U.S. Navy, Marine
Corps and Coast Guard take action to ready themselves for Arctic conditions. The protection of
our domestic security is the fundamental mandate of the U.S. Armed Forces, and it is threatened
iIfwe remain unprepared.

This year, inresponse to the recommendations of AMSA, the eight Arctic Council nations signed
a binding Search and Rescue Agreement. Alaska supported this, and sent experts to the first
multinational exercise conducted under this agreement in October in Whitehorse, Yukon
Territory. Without icebreakers and other Arctic USCG assets, major deficiencies inthe region’s
life safety response capabilities exist - and our promise to provide search and rescue in our
sector of the Arctic is compromised.

Finally, the United States Congress, inthe 2010 Coast Guard Authorization Act, charged the
Committee on Marine Transportation Services (CMTS) to develop an integrated Arctic shipping
regime, and to coordinate the establishment of domestic transportation policy to realize the goal
set by President George W. Bush of safe, secure and reliable shipping inthe Arctic. The AMSA
Implementation Act, additionally, encourages the Coast Guard to negotiate agreements with

6Winnefeld, Jr., Admiral James A., U.S. Navy Commander, United States Northern Command and North American
Aerospace Defense Command. Statemment before the House Armed Services Committee, 30 Mar. 2011. Available
onlire:

http://Awwv.northcom.mil/Docs/201 1%20NORAD%20and%20USNORTHCOM%20Posture%20Statement%620(HA
SCY%20Final).pdf.

7National Security Implications of Climate Changefor US Naval Forces. Committee on National Security
Implications of Climate Change for U.S. Naval Forces. Washington, D.C.: The National Academies Press, 2011.
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other Arctic nations through the International Maritime Organization. Those agreements would
focus on aids to navigation; marine safety, tug, and salvage capabilities; oil spill prevention and
response capability; maritime domain awareness (including long-range vessel tracking); and
search and rescue.

The United States has been protecting our sovereign airspace along Alaska’s shores for over 50
years. The United States Coast Guard has been protecting America’s coast for over 200 years.
Why don’t we protect our sovereign waters along Alaska’s Arctic coast with the same vigor?

America has a duty to protect its citizens in coastal communities and to safeguard their way of
life. Coastal Alaskans have spent thousands of years relying on the sea for their food and
clothing, for the heat they create from whale oil and the shelter they derive from driftwood. The
majority of Alaska Natives inthe North get more than half of their meat and fish fromwild, local
harvests. Sixty percent of those wild harvests are from marine mammals. It is imperative we
ensure that the increasing foreign ship traffic off our shores does notjeopardize the freedom of
Americans to maintain a subsistence lifestyle.

Mr. Chairman, the United States has a long history of national mandates and policy that require
our action. And yet we fail to act onthem. Moreover, the recent decision of the U.S. House of
Representatives to retire the nation’s only heavy icebreaking ships without replacements is a
disappointment. But to the extent that the all-or-nothing approach forces a legitimate
conversation about the need for icebreakers and an opportunity to spotlight the conversation - 1
applaud the decision.

We should, however, be cautious about the risky “game of chicken.” If it fails, it fails
Americans - and Alaskans most of all.

C. The savings and benefits outweigh the costs.

We understand that the action we are asking Congress to take will require significant funds. We
understand the costs, but we cannot ignore our obligations or the major opportunities we face.

In a conference recently in Juneau, University of Alaska Professor Dr. Lawson Brigham, a
former USCG icebreaker captain, noted that the U.S. Navy is building 47 Littoral Combat Ships
at a price of $400-500 million each. He asked, why not consider building 45 of these ships, and
allocating that other $800 million to $1 billion in the budget for the Coast Guard to build one
major polar icebreaker?

Some have argued we should charge for icebreaker escort services as other nations do. Ship
owners pay for services in the Panama and Suez Canals. U.S. vessels pay for oil spill
preparedness and insurance. A bill pending in this Congress would have the U.S. lease, rather
than own, icebreakers it needs inthe Arctic. Long term charter agreements are in place inthe
Antarctic, and it has been argued that private contractors are able to build icebreakers more
quickly and less expensively, operate them more efficiently in terms of cost and maintenance,
and would bear the expense of decommissioning. This is worthy of consideration if it moves us
forward faster in the Arctic.



However we work out our finances, America and its trading partners could reap huge economic
benefits from accessing northern sea routes. Former U.S. Coast Guard Lieutenant Commander
Scott Borgerson wrote nearly four years ago about the financial advantages available to world
commerce through Arctic shipping.8 He told us how plying the Northern Sea Route from
Rotterdam to Yokohama instead of traveling via the Suez Canal would yield distance savings of
more than 40 percent. He told us that one container ship voyage from Seattle to Rotterdam via
the Northwest Passage instead of the Panama Canal could save about 20 percent of its costs -
then about $3.5 million dollars.

Borgerson envisioned a future of global Arctic shipping where “a marine highway directly over
the North Pole will materialize. Such a route,” he wrote, “‘which would most likely run between
Iceland and Alaska’s Dutch Harbor, would connect shipping megaports in the North Atlantic
with those in the North Pacific and radiate outward to other ports in a hub-and-spoke system.”

As the Arctic Marine Shipping Assessment predicted, most Arctic shipping traffic today is
destinational, carrying resources out from or products into Arctic regions. But we need to
envision a time, coming soon, when products travelling to and from non-Arctic ports traverse our
Arctic Ocean and Bering Sea- and we need to be ready.

I1. Our lack of legal protection.

I want to make sure Congress understands there are now two classes of ships operating in the
Bering Strait region - those that are under contingency planning requirements for oil spills, and
those that are not. U.S. vessels are highly regulated: by NOAA, by EPA air quality controls, by
the Interior Department’s BOEM and BSEE oversight of exploration - in fact, over 120 federal
laws regulate the use of the coastal zone and offshore areas. But ships originating outside the
U.S. - such as those traveling between Russia or Europe and Asia, are not even required to have
a spill contingency plan, even though they pass by hundreds of miles ofU.S. coastline. We face
the prospect of increasing international ship traffic through the Bering Strait - carrying anything
from crude oil to aviation fuel - with minimal requirements to prepare for oil spills, maintain air
quality, or care for wildlife and subsistence needs.9

Icebreakers can help us reduce the risks brought about by that disparity. 1fwe are to achieve our
policy of advancing safe, secure and reliable shipping as the Arctic Ocean becomes more
accessible, the U.S. must operate new polar class icebreakers. Without them, little or no
appropriate government capability exists to enforce prevention measures or to respond to a spill
in this region. It is folly to rely on aircraft and submarines alone to protect U.S. interests. We
learned that tragic lesson when we lost six lives as a helicopter crashed trying to evacuate crew
from the shipwrecked Selendang Ayu in 2004.

8Borgerson, Scott G. “Arctic Meltdown: the Economic and Security Implications of Global Warming.”” Foreign
Affairs, vol. 87, no. 2.

9The State of Alaska has sought remedies to this situation in its comments on the USCG Port Access Route Study
for the Bering Strait.



There are a range of legal ways and international agreements we might pursue to require safety
measures from itinerant vessels transiting the Bering Strait. (None are quick or easy solutions,
but measures that protect our national security rarely are.)

= Working on a vessel routing systemto prevent collisions and groundings from increased
shipping, following protocols of the International Maritime Organization, and
coordinating with the Russian Federation. The State of Alaska provided comments to the
USCG’s Port Access Route Study for the Bering Strait regarding this approach.

= Having all Arctic nations seek ship owners’ participation inan Oil Spill Response
Organization with a contingency plan, perhaps as part of the upcoming Arctic Council
Oil Spill Preparedness and Response Agreement. Alaska has joined U.S. delegations
negotiating this agreement.

= Resolving the debate on Law of the Sea, and ratifying the Law of the Sea Treaty, which
with Article 234 authorizes the extension of environmental law in traditionally ice-
covered areas. As the debate on ratification continues, the State has asked for
clarification of U.S. intent in implementing Article 234.

= Using existing authority in the Oil Pollution Act of 1990 to cover nontank vessels and
working a reciprocal deal with Russia and Canada. The Final Rule on Nontank Vessel
Response Plans and Other Vessel Response Plan Requirements Regulations is still under
development within the Coast Guard and the Department of Homeland Security. Section
701 ofthe Coast Guard Authorization Act of 2010 directs that this final rule be issued no
later than April 15, 2012.

= Forming an agreement with Canada and/or Russia similar to the 1817 Rush-Bagot
Agreement, creating a mechanism like that of the St. Lawrence Seaway Development
Corporation, whereby Arctic nations establish a shipping authority that administers the
route, provides compliance, icebreaking, and other aids to navigation, including spill
preparedness and response. (Borgerson also suggested this in his 2008 article, “Arctic
Meltdown™.)

1. How Alaska is helping America live up to the promise of the Arctic.

Mr. Chairman, Congress spoke last year in the Coast Guard Authorization Act of2010 and
AMSA Implementation, and charged the Committee on Marine Transportation System with this
mission: to coordinate the establishment of domestic transportation policy to ensure safe and
secure maritime shipping in the Arctic. | would like to say for the record now that as these
processes get underway, Wwe need to be ambitious, creative, and determined. The United States
must acknowledge its responsibilities and embrace new possibilities. The Arctic needs
resources, not just rules. What's happening inthe Arctic Ocean and along northern sea routes
has global, historic and exciting significance, and we need to take an active role. We must plan
for an Arctic shipping future that could be like a new Suez Canal.



Inavisit to D.C. last month, | briefed the leaders of CMTS in some activities the State of Alaska
is conducting to help America move toward the newworld of Arctic shipping, and how we are
bringing resources to the table to help to achieve safety, create jobs, and spur exports of goods
and services. We are hopeful the CMTS will mesh with the outcorme of our current work with
the Arctic Council, the International Maritime Organization, and the U.S. Coast Guard and Army
Corps of Engineers, and Alaska’s Northern Waters Task Force.

Below is a non-comprehensive list of these activities:

= Arctic Council: The State of Alaska actively supports the United States’ work within
the Arctic Council, and I serve as our state’s liaison on Council issues. As we support the
Council’s work to implement recommendations of the 2009 AMSA, the State is active in
implementing the Arctic Council’s aforementioned Search and Rescue Agreement,
signed at the Ministerial in Greenland this past May. We are likewise a participant in the
Council’s ail spill response instrument negotiations. In addition, through the Pacific
Northwest Economic Region (PNWER), Alaska is bringing resources and support for the
Arctic Council Sustainable Development Working Group’s proposed aviation and
maritime infrastructure project, which will survey the region’s infrastructure needs.

= USARC/Research programs: Alaska is also deeply involved in Arctic research. 1 work
closely with the U.S. Arctic Research Commission (USARC), which | chaired under
Presidents Bush and Obama from 2006-2010, and served on from 2001-2010 as a
Commissioner, and which is currently chaired by Ms. Fran Ulmer, former lieutenant
governor of Alaska and former chancellor of the University of Alaska Anchorage. Our
University is currently working hard to launch the newest ice-strengthened research
vessel, the Sikuliag (see KOO lee auk), in the nation’s NSF-sponsored UNOLS fleet.
Moreover, with the University vice president, | co-chair a State Committee on Research
which is writing a research and development plan that assesses Alaska’s research and
development needs for our economy, health, safety, environment, and culture. Alaska
researchers play a major role in our understanding of Arctic change and Arctic resources,
Arctic engineering and methods of spill response in ice-covered waters.

= USCG forward basing: In Alaskawe are supporting the U.S. Coast Guard’s efforts to
bring forward basing to Alaska’s North Coast, and we’re examining ways We can help
provide hangars for fixed and rotary wing aircraft in Barrow and Nome. The Alaska
National Guard air-refuelable helicopters and aircraft, as well as helicopters of the North
Slope Borough, are America’s front-line for search and rescue in the Arctic Ocean today
- Coast Guard response is based much further away.

= New and improved ports: The State of Alaska has also joined with the U.S. Army
Corps of Engineers to conduct a port study for western and northern Alaska. Our intent
after the study is to foster investment to establish a deep water port in Western Alaska to
serve as a port of refuge for Coast Guard vessels and itinerant traffic. The port would also
meet the needs of large vessels, including fishing fleets, and resource export vessels. At
the same time, we see a need to upgrade the minimal port facilities which now exist for
cargo import and export in a range of Western Alaska communities.



= Shuttle container shipping: In 2006, the State of Alaska committed $50,000 for the
first pre-feasibility study on transarctic container shipping, looking at the economics and
logistics of trans-shipping containers from North America and Asia between Aleutian and
Icelandic ports, thus tying North Atlantic and North Pacific shipping together through the
Arctic. The results of the study are promising.10 Recently, we have heard interest to look
at this again from Aleutian, Asian and European ports that would send and receive cargo
in such a system. One option to consider as we proceed would be to include this work
under the Arctic Council’s proposed Arctic Maritime and Aviation Transportation
Infrastructure Initiative.

= Early warning system: The State is a major financial sponsor of the Automatic
Identification System receiver network established by the Marine Exchange of Alaska,
which now covers all traffic operating inthe Arctic region, approaching or leaving the
Bering Strait and the Aleutian Archipelago. The network provides location data and
advanced warning to the U.S. Coast Guard and state emergency responders of all ships
approaching state waters, and gives us - and communities - a heads-up on traffic,
including stalled itinerant vessels that might be headed for a shipwreck

= Review of new regimes for shipping administration: Last year, Alaska’'s State
Legislature created the Northern Waters Task Force (NWTF).1L This task force is
charged with examining the effects of changes in the Arctic on shipping, energy and local
industry and making recommendations on infrastructure and regulatory needs, mitigation
strategies, and ways for the State to be involved in governance of Arctic shipping.
NWTF will present their report to the Legislature in January of 2012. Early discussions
indicate that international cooperation and investment in oil spill response capabilities
will be among the measures recommended.

Conclusion

Mr. Chairman, members of the Committee, Alaska has and will continue to work hard on Arctic
policy because we are America’s Arctic - it’s our home, our history, our heritage and our future.
And we work hard with high hopes for outcomes.

But we ask for the U.S. to work hard with us. To reiterate, Mr. Chairman, we ask for three
things.

First, we need icebreakers. Without action on this, America is putting its national security on the
line, and we are going to miss the opportunities of the Arctic while watching other nations
advance. Good policy only goes so far without the infrastructure to act upon it. We have
mandated icebreakers more than once. We’re missing the boat. Let’s build them

10Niini, M,, M Arpiainen, and R Kiili. Arctic shuttle container linkfrom Alaska, US to Burope. Report AARC K-
63. Aker Arctic Technology Inc., Mar. 2006.

1 Alaska State Legislature, HCR 22, Legislative Resolve No. 54 (2010), Establishing and relating to the Alaska
Northern Waters Task Force. Available online: http://housemajority.org/coms/anw/pdfs/26/Scan001. pdf.
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Second, while we wait for new icebreakers, we need to take legal action to protect our coasts and
prevent spills inthe Arctic and Aleutians. \We made this clear in our comments to the U.S. Coast
Guard’s Port Access Route study, and we urge the U.S. to step up the pace.

And third, the federal and state governments need to continue working together through the
CMTS and Arctic Council processes to ensure that America does not miss out on the historic,
game-changing opportunities in Arctic shipping. Arctic shipping presents safety challenges for
sure. But for America, it is an opportunity, and one that could pass us by.

Alaska encourages America’s new shipping policy to be ambitious. It should keep us safe,
create jobs, help improve the quality of life in Western Alaska, and generate goods and service
exports, as polar aviation does today. We need to grasp the historic opportunities of the
changing Arctic. America has been an Arctic nation for 150 years. It’s time we started acting
like it.

Thank you.
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AGREEMENT
ON COOPERATION ON AERONAUTICAL
AND MARITIME SEARCH AND RESCUE

INTHE ARCTIC

The Government ofCanada, the Government o fthe Kingdom ofDenmark, the
Government ofthe Republic o fFinland, the Governmentoficeland, the Government of
the Kingdom o fNorway, the Government o fthe Russian Federation, the Governmentof
the Kingdom o fSweden, and the Government o fthe United States o fAmerica, hereinafter
referred to as “the Parties”,

Taking into account the relevant provisions ofthe 1982 United Nations
Convention on the Law o fthe Sea,

Being Parties to the 1979 International Convention on Maritime Search and
Rescue, hereinafter referred to as “the SAR Convention”, and the 1944 Convention on
International Civil Aviation, hereinafter referred to as “the Chicago Convention”,

Noting the International Aeronautical and Maritime Search and Rescue Manual,
hereinafter referred to as “the IAM SAR Manual”,

Recalling the 1996 Ottawa Declaration on the Establishment ofthe Arctic
Council,

Highlighting the 2009 Tromso Declaration on the occasion ofthe Sixth
Ministerial Meeting of the Arctic Council, which approved the establishment of a task
force to develop and complete negotiation ofan international instrumenton cooperation
on search and rescue operations in the Arctic,

Conscious ofthe challenges posed by harsh Arctic conditions on search and
rescue operations and the vital importance of providing rapid assistance to persons in
distress in such conditions,

Mindful of the increase in aeronautical and maritime traffic and other human
activity in the Arctic, including activity of Arctic residents and ofpeople coming to the

Arctic,

Recognizing the great importance of cooperation among the Parties in conducting
search and rescue operations,

Emphasizing the usefulness ofexchanging information and experience in the field
ofsearch and rescue and ofconducting joint training and exercises,

Have agreed asfollows



Article 1
Terms and Definitions
1. For purposes ofthis Agreement, the terms and definitions contained in Chapter 1
ofthe Annex to the SAR Convention and in Chapter 1of Annex 12 to the Chicago
Convention shall apply
2. For purposes of this Agreement, “territory ofa Party” shall mean the land area of
a State, its internal waters and its territorial sea, including the airspace above those areas.
Article 2

Objective of this Agreement

The objective ofthis Agreement is to strengthen aeronautical and ma
and rescue cooperation and coordination in the Arctic.

Article 3

Scope of Application of this Agreement

1. The delimitations of the aeronautical and mar

me search and rescue regions
relevant to this Agreement are specified in paragraph 1ofthe Annex to this Agreement.
The area in which each Party shall apply this Agreement is set forth in paragraph 2 ofthe
Annex to this Agreement.

2. The delimitation of search and rescue regions is not related to and shall not
prejudice the delimitation ofany boundary between States or their sovereignty, sovereign
rights orjurisdiction.
3. Each Party shall promote the establishment, operation and maintenance of an
adequate and effective search and rescue capability within its area as set forth in
paragraph 2 ofthe Annex to this Agreement.

Article 4

Competent Authorities of the Parties

1. The Competent Authorities o fthe Parties are specified in Appendix | to this
Agreement.

2. Each Party shall promptly inform the other Parties in writing through diplomatic
channels of any changes regarding its Competent Authorities.

Article 5

Agencies Responsible for Aeronautical and M aritime Search and Rescue

1. The agencies responsible for aeronautical and mari

me search and rescue,
hereinafter referred to as “search and rescue agencies”, are specified in Appendix Il to
this Agreement.

2. Each Party, through its Competent Authorities, shall promptly inform the other
Parties ofany changes regarding its search and rescue agency or agencies.

Article 6

Rescue Coordination Centers

1. The list of aeronautical and/or maritime rescue coordination centers, hereinafter
referred to as “RCCs”, ofthe Parties for the purposes ofthis Agreement is contained in
Appendix 111 to this Agreement.

2. Each Party, through its Competent Authorities, shall promptly inform the other
Parties of any changes regarding its RCCs.

Article 7
Conductof Aeronautical and Maritime Search and Rescue Operations

1. The SAR Convention and the Chicago Convention shall be used as the basis for
conducting search and rescue operations under this Agreement.

2. The IAMSAR Manual provides additional guidelines for implementing this
Agreement.

3. W ithout prejudice to paragraph 1o fthis Article, the Parties shall conduct
aeronautical and maritime search and rescue operations pursuantto this Agreement
consistent with the following:

(a) search and rescue operations conducted pursuantto this Agreementin the
territoiy ofa Party shall be carried out consistent with the laws and
regulations ofthat Party;

(b) if a search and rescue agency and/or RCC ofa Party receives information
that any person is, or appears to be, in distress, that Party shall take urgent
steps to ensure thatthe necessary assistance is provided;

(c) any Party having reason to believe that a person, a vessel or other craft or
aircraft is in a state ofemergency in the area of another Party as set forth
in paragraph 2 ofthe Annex shall forward as soon as possible all available
infonnation to the Party or Parties concerned;

(d) the search and rescue agency and/or RCC ofa Party that has received
information concerning a situation provided for in subparagraph (b) ofthis
paragraph may request assistance from the other Parties;



(e) the Party to whom a request for assistance is submitted shall promptly (e) information useful for training search and rescue personnel.
decide on and infonn the requesting Party whetheror not itis in a position
to render the assistance requested and shall promptly indicate the scope 3.

The Parties shall promote mutual search and rescue cooperation by giving due
and the terms o f the assistance thatcan be rendered;

consideration to collaborative efforts including, butnot limited to

(f) the Parties shall ensure that assistance be provided to any person in (a) exchange ofexperience;

distress. They shall do so regardless ofthe nationality or status ofsuch a

person or the circumstances in which that person is found; and (b) sharing ofreal-time meteorological and oceanographic observations,

analyses, forecasts, and warnings;

(9) a Party shall promptly provide all relevant information regarding the

search and rescue ofany person to the consular or diplomatic authorities (c) arranging exchanges of visits between search and rescue personnel;

concerned.

(d) carrying outjoint search and rescue exercises and training;
Article 8 (e) using ship reporting systems for search and rescue purposes;
Request to Enter the Territory ofa Party (f) sharing information systems, search and rescue procedures, techniques,

for Purposes of Search and Rescue Operations equipment, and facilities;

1 A Party requesting permission to enter the territory of a Party or Parties for search (9) providing services in supportofsearch and rescue operations;
and rescue purposes, including for refueling, shall send its request to a search and rescue

agency and/or RCC ofthe relevant Party or Parties.

(h) sharing national positions on search and rescue issues ofmutual interest

within the scope ofthis Agreement;
2. The Party receiving such a request shall immediately confirm such receipt. The

receiving Party, through its RCCs, shall advise as soon as possible as to whether entry
into its territory has been permitted and the conditions, if any, under which the mission
may be undertaken

(i) supporting and implementing joint research and development initiatives
aimed, inter alia, at reducing search time, improving rescue effectiveness,
and minimizing risk to search and rescue personnel; and

3. The Party receiving such a request, as well as any Party through whose territory i) conducting regular communications checks and exercises, including the use

permission to transit is needed, shall apply, in accordance with its law and international ofalternative means of communications for handling communication

obligations, the most expeditious border crossing procedure possible. overloads during major search and rescue operations.

4. When conducting joint exercises, the Parties should apply the principles o f this

Article 9 Agreement to the extent possible.

Cooperation Among the Parties
Article 10
1. The Parties shall enhance cooperation among themselves in matters relevant to

this Agreement. Meetings of the Parties

2. The Parties shall exchange information that may serve to improve the

The Parties shall meet on a regular basis in order to consider and resolve issues
effectiveness ofsearch and rescue operations. This may include, butis not limited to

regarding practical cooperation. At these meetings they should consider issues including
butnot limited to:

(a) communication details;

(a) reciprocal visits by search and rescue experts;
(b) information about search and rescue facilities;

(b) conducting joint search and rescue exercises and training;
(c) lists o favailable airfields and ports and their refueling and resupply

capabilities;

(d) knowledge of fueling, supply and medical facilities; and



(c) possible participation ofsearch and rescue experts as observers at national

search and rescue exercises ofany other Party;

(d) preparation ofproposals for the developmentofcooperation under this
Agreement;

(e) planning, development, and use ofcommunication systems;
(f) mechanisms to review and, where necessary, improve the application of
international guidelines to issues concerning search and rescue in the

Arctic; and

(9) review ofrelevant guidance on Arctic meteorological services.

Article 11
Joint Review of Search and Rescue Operations
After amajorjoint search and rescue operation, the search and rescue agencies of

the Parties may conductajoint review ofthe operation led by the Party that coordinated

the operation

Article 12

Funding
1. Unless otherwise agreed, each Party shall bear its own costs deriving from its
implementation of this Agreement.
2. Implementation o fthis Agreement shall be subject to the availability ofrelevant
resources.

Article 13

Annex

The Annex to this Agreement fonns an integral partofthis Agreement. All
references to this Agreement are understood to include the Annex.
Article 14
Amendments
1. This Agreement may be amended by written agreement of all the Parties.
2. An amendment shall enter into force 120 days after the date on which the

depositary has received the last written notification through diplomatic channels that the
Parties have completed the internal procedures required for its entry into force.

Article 15
Amendment Procedure for the Annex

1. Notwithstanding Article 14 ofthis Agreement, any two Parties with adjacent
search and rescue regions may by mutual agreement amend information contained in
paragraph 1ofthe Annex to this Agreement setting forth the delimitation between those
regions. Such amendmentshall enter into force 120 days after the date on which the
depositary has received confirmation through diplomatic channels from both Parties that
such mutual agreement has entered into force.

2. Notwithstanding Article 14 ofthis Agreement, any Party may amend that portion
of paragraph 2 ofthe Annex to this Agreement that does not affect the area of any other
Party and shall notify the depositary ofany such amendment through diplomatic
channels. Such amendmentshall enter into force 120 days after the date o fsuch
notification.
Article 16
Relationship with Other Agreements
W ith the exception of paragraph 1 ofthe Annex to this Agreement, the provisions
ofthis Agreement shall not affectthe rights and obligations o fParties under agreements
between them which are in force on the date ofthe entry into force ofthis Agreement.
Article 17
Settlement of Disputes
The Parties shall resolve any disputes concerning the application or interpretation
ofthis Agreementthrough direct negotiations.
Article 18
Non-Parties
Any Party to this Agreement may, where appropriate, seek cooperation with
States not party to this Agreementthat may be able to contribute to the conduct o f search
and rescue operations, consistent with existing international agreements.
Article 19
Provisional Application, Entry into Force and W ithdrawal
1. This Agreement may be applied provisionally by any signatory that provides a
written statementto the depositary of its intention to do so. Any such signatoiy shall

apply this Agreement provisionally from the date ofits statement or from such other date

as indicated in its statement.



2. This Agreement shall enter into force 30 days after the date of receipt by the ANNEX

depositary of the last written notification through diplomatic channels that the Parties

have completed the internal procedures required for its entry into force. Scope of Application of this Agreement

3. Any Party may atany time withdraw from this Agreementby sending written 1. The search and rescue regions relevant to this Agreement are delimited as
notification thereofto the depositary through diplomatic channels at least six months in follows .

advance, specifying the effective date of its withdrawal. Withdrawal from this Agreement
shall not affect its application among the remaining Parties. Canada - Denmark

The aeronautical and maritime search and rescue regions of Canada and Denmark
Article 20 shall be delimited by a continuous line connecting the following coordinates:
Depositary 58°30°00”N, 043°00°00"W
N . 58°30°00”"N, 050°00°00"W
The GovernmentofCanada shall be the depositary for this Agreement.
63°00°00”N, 055°40°00"W
65°00°00”"N, 057°45°00"W
76°00°00”N,076°00°00"W
78°00°00”N,075°00,00"W

DONE at this day of 2011, 82°00°00”N,060°00'00”"W ; and

in the English, French and Russian languages, all texts being equally authentic. The Thence north to the North Pole.
working language ofthis Agreementshall be English, the language in which this

Agreement was negotiated. Canada - United States of America

The aeronautical and maritime search and rescue regions of Canada and the
United States of America shall be delimited by a continuous line connecting the
following coordinates:

= 48°20°00”N, 145°00°00"W;

= 54°40°00”N, 140°00,00"W

= 54°40°00”N, 136°00°00"W

= 54°00°00”N, 136°00°00"W

= 54°13°00”N, 134°57°00"W

e 54°39727"N, 132°4r007W;

- 54°42'30”N, 130°36'30”W; and

« North along the land border to the Beaufort Sea and thence to the North Pole.

The coordinates in this Annex use the W orld Geodetic System 1984 (“W GS 84”). All coordinates are
connected by geodetic lines. The North Pole refers to the Geographic North Pole, located at 90 degrees
North latitude, and the Arctic Circle refers lo 66°33°44"N latitude



Denmark - Iceland

The aeronautical and mari

me search and rescue regions of Denmark and Iceland
shall be delimited by a continuous line connecting the following coordinates:

= 58°30°00”"N, 043°00°00"W;
= 63°30°00”N,039°00°00"W;
= 70°00°00”N,020°00°00"W;
- 73°00°00”N, 020°00°00”W; and

= 73°00°00"N, 000°00'00"E/W.

Denmark - Norway

The aeronautical and maritime search and rescue regions of Denmark and Norway
shall be delimited by a continuous line connecting the following coordinates:

- 73°00°00”N,000°00°00"E/W; and

= Thence north to the North Pole.

Finland - Norway

The land border between Finland and Norway shall be the limit of their respective
search and rescue regions.

Finland - Sweden

The land border between Finland and Sweden shall be the limitoftheir respective
search and rescue regions.

Finland - Russian Federation

The land border between Finland and the Russian Federation shall be the limitof
their respective search and rescue regions.

Iceland - Norway

The aeronautical and maritime search and rescue regions oflceland and Norway
shall be delimited by a continuous line connecting the following coordinates:

- 66°33'44”N,000°00°'00”E/W; and

- 73°00°00”N, 000°00°00”E/W.

Norway - Sweden

The land border between Norway and Sweden shall be the limitoftheir respective
search and rescue regions.

Norway —Russian Federation

The aeronautical and maritime search and rescue regions of Norway and the
Russian Federation shall be delimited by the land border between Norway and the
Russian Federation and then by a continuous line connecting the following coordinates:

e 69°47'41.42”"N, 030°49°03.55"E;

= 69°58'45.49”"N,031°06°15.58"E;

e 70°05'58.84"N,031°26'41.28"E;

e 70°07'15.20"N,031°30°19.43"E;

e 70°11'51.68"N,031°46°33.57"E;

e 70°16°28.95"N,032°04°23.00"E;

e 72°27'51,00"N,035°00,00.00"E; and

= Thence to the North Pole.

Russian Federation - United States of America

The aeronautical and maritime search and rescue regions ofthe Russian
Federation and the United States of America shall be delimited by a continuous line
connecting the following coordinates:

= 50°05’'00”"N, 159°00'00”E;

= 54°00°00”"N, 169°00'00”E;

= 54°49°00”"N, 170°12'007E;

= 60°00°00”N, 180°00°00"E/W;

= 64°03,00”N, 172°12°00"W;

- 65000°00”N, 168°58'24”W ; and

= Thence north to the North Pole.

2. Each Party shall apply this Agreement in the following areas as encompassed by a
continuous line, respectively:

Canada

From the North Pole south to 82°00°00”N, 060°00°00"W ;
78°00°00”N,075°00°00"W;

76°00’00”N, 076°00°00"W;

65°00°00”"N, 057°45°00"W ;

63°00°00”N, 055°40°00"W ;

To the point where it intersects 60°00°00”N latitude;

Westalong 60°00°00”N latitude until it intersects with land border between
Canada and the United States of America;

North along the land border to the Beaufort Sea; and

Thence north to the North Pole



Denmark

Iceland

From the North Pole south to 82000°00”N, 060°00°00"W ;
78°00'00”N, 075°00°00"W ;
76°00°00”N, 076°00°00”W;
65°00°00”N, 057°45°00"W;
63000°00”"N, 055°40°00"W;
58°30°00”N, 050000°00”W;
58°30°00”N, 043°00°00"W;
63°30°00”N, 039°00°00"W ;
70°00°00”N, 020°00,00"W;
73°00°00”N, 020°00°00"W;
73°00'00”N, 000°00°00”E/W; and

Thence north to the North Pole.

From the tripoint at which the land borders of Finland, Norway and Sweden
meet, south along the land border between Finland and Sweden to the point at
which that border intersects the Arctic Circle;

East along the Arctic Circle to the pointat which the Arctic Circle intersects
the land border between Finland and the Russian Federation;

North along the land border between Finland and the Russian Federation to
the tripoint at which the land borders of Finland, Norway and the Russian
Federation meet; and

Thence to the tripoint at which the land borders o f Finland, Norway and
Sweden meet.

From 73°00,00”N, 000°00'00"E/W westto 73°00°00”N, 020°00°00"W ;
70°00°00”N, 020000°00”W;

63°30°00”"N, 039°00°00"W;

58°30°00”N, 043°00°00"W;

58°30°00”N, 030°00'00"W;

61°00°00”N, 030°00°00"W;

61°00°00”N, 000°00'00"E/W; and

Thence north to 73°00°00”N, 000°00°00"E/W.

Norway

From the North Pole south to 66°33'44”N, 000°00°00"E/W;

East along the Arctic Circle to the pointat which the Arctic Circle intersects
the land border between Sweden and Norway;

North along the land border between Sweden and Norway to the tripoint at
which the land borders of Sweden, Norway and Finland meet;

Eastalong the land border between Finland and Norway to the tripoint at
which the land borders of Finland, Norway and the Russian Federation meet;

North along the land border to the Barents Sea;
69°47'41.42”N, 030°49°03.55"E;
69°58'45.49”N, 031°06°15.58”E;
70°05'58.84”N, 031°26°41.28"E
70°07'15.20"N, 031°30°19.43"E
70°11°51.68”N,031°46°33.57"E
70°16°28.95”N, 032°04°23.00"E
72°27'51.00"N, 035°00°'00.00"E; and

Thence north to the North Pole.

Russian Federation

From the North Pole south to 72°27°51.00”N, 035°00,00.00"E;
70°16°28.95”N, 032004°23.00"E;
70°11'51.68”N, 031°46’33.5T'E;
70°07'15.20"N, 031°30°19.43"E;
70°05'58.84”"N, 031°26°41.28"E;
69°58'45.49”N, 031°06°15.58”E;

69°47°41.42”N, 030°49'03.55”E south to the point at which that meridian
meets the land border between the Russian Federation and Norway;

South along the land border between the Russian Federation and Norway to
the tripoint atwhich the land borders o fthe Russian Federation, Finland and
Norway meet;

South along the land border between the Russian Federation and Finland to
the point at which that border intersects the Arctic Circle;

East along the Arctic Circle until the Arctic Circle intersects the 180°00'00”
E/W meridian;

50°05'00”N, 159°00°00”E;
54°00°00”"N, 169°00°00"E;
54°49°00”"N, 170°12°00"E;
60°00°00"N, 180°00°00"E/W;
64°03°00”N, 172°12°00"W;
65°00°00"N, 168°58'24”W ; and

Thence north to the North Pole.



Sweden
< From the tripoint at which the land borders of Sweden, Norway and Finland
meet;

< South along the land border between Sweden and Norway to the point at
which that border intersects the Arctic Circle;

- Eastalong the Arctic Circle to the pointat which the Arctic Circle intersects
the land border between Sweden and Finland; and

< Thence North along the land border between Sweden and Finland to the
tripoint at which the land borders of Sweden, Norway and Finland meet.

United States of America

= From the North Pole south to 65°00,00"N, 168°58'24"W;
= 64°03'00”N, 172°12700"W;

- 60°00°00"N, 180°00°'00"E/W;

= 54°49’00”N, 170°12°00"E;

= 54°00°00”N, 169°00°00"E;

= 50°05°'00”N, 159°00°00"E;

= 50°05°00”N, 143°40°00"W;

= 54°40°00”N, 140°00°'00"W;

= 54°40°00”N, 136°00°00"W;

= 54°00°00”N, 136°00°00"W;

= 54°13’00”N, 134°57°00"W;

= 54°39°27°'N, 132°4r00"W;

= 54°42°30”N, 130°36'30"W;

< North along the land border to the Beaufort Sea; and

= Thence north to the North Pole.

APPENDIX I
Competent Authorities

The Competent Authorities of the Parties are
Canada - Ministerof National Defence;
Denmark - Danish Maritime Authority;
Finland -Ministry ofthe Interior; Finnish Transport Safety Agency;
Iceland -Ministry ofthe Interior;
Norway -Ministry oflJustice and the Police;
Russian Federation - Ministry of Transport ofthe Russian Federation; Ministry o f the
Russian Federation for Civil Defense, Emergency and Elimination of Consequences of
Natural Disasters;
Sweden - Swedish Maritime Administration; and

United States of America - United States Coast Guard



APPENDIXII

Search and Rescue Agencies
The search and rescue agencies ofthe Parties are
Canada - Canadian Forces; Canadian Coast Guard;

Denmark - Danish Maritime Authority, Danish Transport Authority, Ministry of

Fisheries - Faroe Islands;

Finland - Finnish Border Guard;

Iceland - Icelandic Coast Guard;

Norway - Joint Rescue Coordination Centre, Northern Norway (JRCC NN Bodo);

Russian Federation - Federal Air Transport Agency; Federal Agency for Marine and

River Transport;
Sweden - Swedish Maritime Administration; and

United States of America - United States Coast Guard; United States Departmentof

Defense.

APPENDIX Il
Rescue Coordination Centers
The rescue coordination centers ofdie Parties are
Canada - Joint Rescue Coordination Centre, Trenton;

Denmark - Maritime Rescue Coordination Center Gronnedal (MRCC Gronnedal);

Rescue Coordination Center Sondrestrom/Kangerlussuaq (RCC Sondrestrom); Maritime
Rescue and Coordination Center Torshavn (MRCC Torshavn);

Finland - Maritime Rescue Coordination Centre Turku (MRCC Turku); Aeronautical
Rescue Coordination Centre Finland (ARCC Finland);

Iceland - Joint Rescue Coordination Center Iceland (JRCC Iceland);
Norway - Joint Rescue Coordination Centre, Northern Norway (JRCC NN Bodo);

Russian Federation - State Maritime Rescue Coordination Center (SMRCC); Main
Aviation Coordination Center for Search and Rescue (MACC);

Sweden - Joint Rescue Coordination Center Gothenburg (JRCC Gothenburg); and

United States of America - Joint Rescue Coordination CenterJuneau (JRCC Juneau);
Aviation Rescue Coordination Center EImendorf(ARCC Elmendorf).
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%ooﬁ{)lecr?gon Is Pledged by Nations of

By STEVEN LEE MYERS

NUK Greenland—TTeeight Arctic retions plected Thursday to oreate interratiorel
pprotoools to pravent and dean yp dffshore ol spills inarees of the region thet are becaming
increasingly accessible to eqalorationbecaLse of adrenging dirrete.

Tre ArdticCGoundl —the United States, Russia, Carech, Iedland, Denrark; Norway, Finlarnd
and Snecen—said the protoools would be mockled on aseperate agreenent signed bere in
Nuukon Thurschy to coordinete search-ancHesoLe operations over 13 rillion souere miles
of oceen

TressarchrandresoLe pect s the first legallyhbinding agreerrent adopted by the coundl,
whichwas areated in 1996 to address dhallenges and opportunities inthe Articspurred by

the retreet of sea ice—like groning ail andges eqlorationor increesing trafficofcargoand. dWvdes.

cruise ships, which have douoled the nuoer of tourists inthe Ardticin recent years.

Trecourdls adtiors, offidalssaid, reflecteda returation of a regiondl groupthet hes been
criticized for not acting more aggressively to address the myniad issues of a drestically
dranging Ardtic. The pursuit of retural resouroes hes sherpered regiordl conpetitionand
raised the possibilities of pallution andervironnrental catastrophes.

Asenior diploet fromore of the merrber retions, speeking onthe condition of anonyity,
adkonlecbpd thet the coundil’s govermrents were “rumningbehind events” like increesing
shippingand newexploration licenses across the Ardiic.

Hilary Rodremdintonbecane the first United States seoretary of state to attend the
oourail’s bienia meeting of ministers, held this year inthe caaital of Greenland, the largely
autonormous regionof Denvark, wherewarmring trencs heve been felt acutely. Srewes
acoonpaniedby the secretary of the interior, Ken Sdlazar, and Seretor Lisa Minkongd,

Repdicanof Alada, “Wearegoing to raise the visihility of Ardtic issues bedkinthe United
States so thet e canloeginto take the steps thet are necessary for us,”Ms. dintonsaidina

AG. £escoe 4- searan IS Pirs-v-

binding agceeima-V actopved big

ccoacui ( 2.0\0

"\NO cmrdiro”6Sare'Sme”r acaastrophicall
frffpushfor

0 o

rews conference acard aboat in Godtheb Hord, northof Nk She refterated the
administration’s call to ratifythe Lavofthe Sea Treety.

Tretreaty, stalled inthe Serate for decadks, provicks the intermetiondl besis for settling
territorid dairs inthe Artic, and the failure to rtify it hes left the United States at a
dissdhvantage as the other Ardtic natiors stake out vest regians as exclusive econonTic 20es.
Ratification, she said, wes “ngyoerdie.”

Dorrestic palitics inthe United States have often unckrout Arrerican diplanecy, espedially
when it cones to redLcing enrissions blarred for dinete drangg, sorething Mis. dlinton
herselfad<onledaediater in remarks with Denrarks foreign minister-. “1ts been
drellenging inour political systemto take the kinds of actions thet we knoware dictated by
the scienceandbywhetwe see infront of oureyes,’she said

Having failed towingoproval for legislation to recLce errissions, shesaid, the Coena
administrationwould continue to pursue executive and regulatory steps to address dirrete

The agreenent governing search-anchresoLe efforts —though atreaty—wes signed by the
(1\CACE United States unckr executive authority and thus does not reuiire Serate ratification. It
J  dividesthe vest Ardtic regioninto eight zones and puts each retion indrarge of coordireting
any resoe efforts thet nright be required insorre of the planet’s rost renrote and formridele

(\CCVIC. iffoconditiors.

0> ZQ®>  “Noreofthe Ardic rations tockay have ackouete resouross for ssarchand resale inte

u*\\m ea Adicinlightoftheincressingactivity thet is alreedy” heppening, David A Balton, adkputy
nosv assistant secretarywho negotiated the agreerrent for the Arrerican sick, saidbefore

. . neeting

desianctied
sall. United States offidals said thet
regotiated prcmnlsforal exloration inthe Arcticstemed fromithe searing

SftC- CfftThixperience of the Despwater Horizondissster lest year. The adrinistrationis corsicering
recLests for eqloration off Aleda

Howexarsive andbinding the protocdls for preventing asinilar dissster inthe Aticare
reains to e seen s the Arctic Goundl begins negotiations. “Atanininumy” M. Sdlazar
said, “thet I thinkwe can pracelly dois aimat getting toaset of best practices thet canbe
wsedinail adges eqaorationand production inthe Ardtic region.”
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is a high-level intergovernmentalforum
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1Whatis the Arctic Council?

The Arctic Councilis a high-level forum for political discussions on common issues to the governments of the Arctic States and its inhabitants. The Arctic Council is

the only circumpoiar forum for politicaldiscussions on Arctic issues, involving all the Arctic states, and with the active participation ofits Indigenous Peoples.
2 How and when was the Arctic Council established?

InSeptember 1989, on the initiative of the governmentof Finland, officials from the eight Arctic countries metin Rovaniemi, Finland, to discuss cooperative measures
to protectthe Arctic environment The initiative resulted in numerous technical and scientific reports being prepared, culminating in the Arctic Environmental
Protection Strategy (June 1991) - a declaration on the protection of Arctic environment Through this cooperation the Arctic Councilformed with the signing ofthe

Ottawa Declaration on 19 September 1996 in Ottawa, Canada.

3 Who are the partners of the Arctic Council?

The Governments ofthe eight member states (see question 5), the Permanent Participants (PPs), the Working Groups and the Observers.

W hich countries are members of the Arctic Council?

The Arctic councilmember states are

. Canada

. Denmark (including Greenland and the Faroe Islands)
. Finland

. Iceland

. Norway

. Sweden

. Russian Federation

. United States of America
5What is a SAO?

The SAO. or Senior Arctic O fficial is appointed by an Arctic state to manage its interests in the Arctic Council The SAO is thus agovernmentrepresentative, usually
from amemberstates'Ministry of Foreign Affairs. The SAO guides and monitors Arctic Council activities in accordance with the decisions and instructions of the

Arctic Council Foreign Ministers.
6 W ho are the Permanent Participants (PPs)?

Permanent Participants is acommon term fororganizations thatrepresentindigenous peoples in the Arctic Council; either by representing a)a single Indigenous
People residentin more than one Arctic State; or, b) more than one Arctic Indigenous People residentin a single Arctic State. The PPs participate actively and are fully
consulted in alldeliberations and activities of the Arctic Council. The Indigenous Peoples Secretariat (IPS) in Copenhagen, Denmark, serves the six Permanent

Participantorganizations:
. Aleut International Association (AIA)
. Arctic Athabaskan Council (AAC)
Gwich'in Counal International (GCI)
Inuit Circumpoiar Council (ICC)
Russian Association of Indigenous Peoples of the North, Siberia and Far East (RAIPON)

Saami Council (SC)

7 Whatis a Chairmanship?

www.arctic-council.org/index.php/en/about/press-room/152-fags
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A Chairmanship of the Arctic Council is the term used forany of the eightArctic States leading the Arctic Councilduring aspecified time. The chairmanship rotates
every two years among the eight Arctic States. Denmark chairs from 2009-2011, Sweden from May 2011-2013. The Chairmanship, assisted by AC Secretariat staff, is

responsible for arranging and hosting the Arctic Council meetings during its period.

8 Who are the AC working groups, and what do they do?

lhe six Arctic Councilworking groups engage in scientific-oriented studies on issues concerning the Arctic environmentand its inhabitants. These include:
monitoring, assessing and preventing pollution in the Arctic, climate change, biodiversity conservation and sustainable use, emergency preparedness and prevention;
as wellas, living conditions of Arctic residents, studies on oil and gas and on Arctic shipping. The reports provide advice and recommendations to the Arctic Council.

Click to read more abouteach working group, its work and publications:

. Arctic Contaminants Action Program (ACAP)

. Arctic Monitoring and Assessment Programme (AMAP)

. Conservation of Arctic Flora and Fauna (CAFF)

. Emergency Prevention, Preparedness and Response (EPPR)
. Protection of the Arctic Marine Environment (PAME)

. Sustainable Development Working Group (SDWG)
9 What does the Arctic Council do?

The Arctic Councilis the only circumpolar forum for political discussions on Arctic issues, involving allthe Arctic states and with the participation of its Indigenous
Peoples. The Arctic Council Working Groups engage in issues such as monitoring, assessing and preventing pollution in the Arctic, climate change, biodiversity
conservation and sustainable use, emergency preparedness and prevention, as wellas living conditions of Arctic residents etc. The scientific reports provide
knowledge, advice and recommendations to the Arctic Council. Senior Arctic O fficials and PPs meetatleasttwice a year, while all partners meetat Ministerial
Meetings held every two years in the country holding the Chairmanship. With the increasing international focus on climate change and Arctic issues, the political

importance of the Arctic Council has also increased. All Arctic Councildecisions require consensus.
10 Who are the Observers?
Under certain conditions, Observer status in the Arctic Council is open to:

a) Non-arctic states (currently 6); (there you will also find contact details of the nationalrepresentatives)
b) inter-governmental and inter-parliamentary organizations, globaland regional (currently 9);

c)non-governmental organizations (currently 11).
Does the Arctic Council sponsor projects?

Allcontributions to the work of the Arctic Councilis on avoluntary, projectby project basis and is largely provided in the form of people, expertise, scientific data

and/or financial resources to implementspecific projects in the Working Groups. Thus, the Arctic Councildoes notsponsor private/university/research projects.
12 How is the Arctic Council connected to the Indigenous Peoples Secretariat?

The Indigenous Peoples Secretariat (IPS) supports the Indigenous Peoples’organizations thatare Permanent Participants of the Arctic Council.

13 W hat is the role of the Arctic Council Secretariat (ASC)

The Arctic Council Secretariatis an administrative office thatworks under the direction ofthe Arctic Council Chairmanship. The Secretariat manages logistics related to
the biennial member states' meetings and the more frequent SAO meetings. The Secretariat, temporarily located atthe Fram Centre in Tromso, Norway, is also

responsible for maintaining the Arctic Councilwebsite.

14 Are there employment opportunities at the Arctic Council Secretariat?

W hen relevant, the Secretariat posts available vacancies on the Arctic Council website.

15 Can lget an internship within the Arctic Council Secretariat?

Itis possible to getan internship lasting from two to six months. The ASC gives priority to students from the Arctic states enrolled in a Master's Arctic-related program

orotherrelevant programs. High proficiency in English is a must Open positions for interns will be announced on the AC website.

16 W here can I1find a specific document? Ex. The Tromso Declaration.

Using the search field titled “Search allof arctic-council.org"” in the upper, rightcornerof the homepage, you can search forany document, report declaration either

by title, place, date, SAO or other suitable search criteria.

17 W here can Ifind more information about a specific country or region?

O Indereach member state you can find information and additional links to the country in question. Find out more aboutthe member states.

18 Ministerial meetings

The Arctic Council Ministerial meetings take place biennially and mark the transition from one chairmanship to the next. Inaddition, Deputy Ministers' meetings have

been held biennially by the Danish and Swedish chairmanships in 2010 and 2012.

wiw.arctic-council.org/index.php/en/about/press-roomy152-fags
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The next Ministerial Meeting will be held 15 May 2013 in Kiruna. Sweden.

Listof past Ministerial Meetings:

. 15May 2012

Deputy Ministers'Meeting. Stockholm, Sweden.

. 12 May 2011

Ministerial Meeting, Nuuk, Greenland.

27 May 2010

Deputy Ministers' Meeting, Copenhagen, Denmark.

29 April 2009

Ministerial Meeting, Tromso. Nonway.

. 26 October 2006

Ministerial Meeting, Salekhard, Russian Federation.

. 24 November 2004

Ministerial Meeting, Reykjavik, Iceland.

. 10 October2002

Ministerial Meeting, Inari, Finland.

. 13 October2000

Ministerial Meeting, Barrow, Alaska, USA.

« 17-18 September1998

Ministerial Meeting, Igaluit, Canada.
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U.S. Department of State

DIPLOMACY IN ACTION

Arctic Council

Establishment of the Arctic Council OC

Evan Bloom, Office of the Legal Advser
Aitome/Adviser to the Bureau of Oceans and International Environmental and Scientific Affairs

Anew "high level forum' for cooperation in the Arctic has been established by the eight states with sovereignty over
territoryin that region: Canada, Denmark, Finland, Iceland, Norway, Russia, Sweden and the United States. This new
entity, called the Arctic Council, ended its organizational phase and took up its new responsibilities in September of

1998 atiits first ministerial-level meeting held at Iqaluit/1) Northwest Territories, Canada, fit that meeting, the
chairmanship ofthe Council passed from Canada to the United States, which will hold that position for the next two
years,

The Arctic Council is the onlymajor intergovernmental initiative for the Arctic involving all eight Arcticstates. Ithas two
primaryobjectives. The first is to promote environmental protection and follows from the work ofthe Arctic
Environmental Protection Strategy, an effort begun bythe same Arctic states in 1991 to address environmental issues
affecting the entire region and, in particular, to devalop multilateral responses to pollution inthe Russian Actic. The
second objective ofthe Arctic Council concerns sustainable development. This relates to the economic circumstances
ofthe indigenous people and other residents ofthe Arctic in the contert of preserving the environment. To these ends,

the Council has endorsed a number of cooperative activities to be carried out pril
bodies.

gh a series

Of particular significance is the role played by indigenous communities in the workofthe Council. Four organizations
representing indigenous people have been recognized as "Permanent Participants”who participate in all aspects of
the Council's work. Although they do not vete, the organizations participate inthe same manner as states in most other
respects. Integration of non-governmental organizations to this degree into the workof a bodycomprised of states is
unusual and reflects the critical role that Arctic indigenous people playin regional matters

Another special aspect ofthe Council is its establishmentas a "forum'and notan international organization. This
choice of structure is consistent with recent exam pies of informal cooperation among states, and has an important
impact on how the Council carries out its work

This Current Development discusses these salientfeatures ofthe Arctic Council, as well as elements of its historyand
structure.

L History of the Council

The Arctic Council is an ofthe Arctic Protection Strategy (AEPS), announced bythe eight Arctic
6tates in 1991 and based on a proposal bythe Finnish Government to initiate a proce66 to address Arctic-wide
environmental issues. The AEPS, along with a Declaration on the Protection ofthe Arctic Environment, was approved by
Arctic ministers at Rovaniemi, Finland, in June 1991 as a political-butnota legal-commitmentto establish a more
comprehensive structure for cooperation. The AEPS identified five keyobjectives:

- To protectthe Arctic ecosystem including humans;

0 To provide for the protection, enhancement and restoration of

qualityand the

utilization of natural resources, including their use by local populations and indigenous peoples2) inthe Arctic;

= Torecognize and, to the exlentpossible, seek to accommodate the traditional and cultural needs, values and

practices ofthe peoples as ined by , related to the protection ofthe Arctic

environment;

= To review regularlythe 6tate ofthe Arctic environment;

- To identify, reduce, and, as a final goal, eliminate pollution/3)

Although * pment”is mentioned inthe AP S.the primaryemphasis was on environmental
issues. The Arctic states, taking advantage ofthe opportunityfor cooperation presented bythe end ofthe Cold War,
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were particularlyinterested in giving an international scope to efforts to clean-up toxins in the Russian Arctic.

As partofthe AEPS, the Arctic states established four working groups. States, observers and indigenous groups would

send appropriate experts to assist inthe work ofthose described below/41

The Arctic Mxnitoring and Assessment Program (AMAS) monitors levels and assesses the effects of

anthropogenic pollutants inthe Arctic. fiMfiP produces assessment reports on the status and trends in the

condition of Actic ecosystems, detects emerging problems, their possible causes and the potential riskto Arctic
Land r r

The Conservation of Arctic Flora and Fauna (CAFF) working group facilitates the exchange of information and
coordination ofresearch on species and habitats offlora and fauna inthe Arctic. In particular, CAFF looks atthe
practices of Arcticstates with respect to conservation and management of Arctic species and the relationship to
and use ofsuch species byindigenous groups.

The Emergency Prevention. Preparedness and Response (EPPR) working group provides a framework for
cooperation in responding to the threat of environmental emergencies. EPPR gathers everts to consider

cooperation with regard to actions in response to pollution from anysource,

and har of

policies, and ofa system of early notification in the event of

significantaccidental pollution or the threatof such pollution.

The Protection ofthe Arctic Marine Environment (PAME) working group takes preventive and other measures
directly or through competent international organizations regarding marine pollution in the Arctic irrespective of
origin.

The working groups have produced ertremely valuable results. Agood example is AMAP's extensive analysis of Arctic
pollution issues which was released in conjunction withthe fourth and final AEPS Ministerial in Alta, Norway, in June,

1997.<5)

Some states, however, felt thatthe AEPS comprised only part ofwhat the states in the region should discuss with
respectto the Arctic. Since the late eighties, the Canadian Government urged the establishment ofan Arctic Council to
. 11995, Canada began to
advocate the transformation ofthe AEPS intoa new international organization which would notonlysubsume the

handle a wide range of ) and maritime p

exdsting AEPS programs butwould also address the broader issue of sustainable development.

The United States, in particular, had difficultywith the notion ofcreating a new international organization. However, it
ultimatelyagreed to the formation ofa council without legal personality. The result was the Declaration on the
Establishment ofthe Arctic Council, signed at Ottawa on September 19,1996 (the "Ottawa Declaration").

H  The Main Themes ofthe New Council

The Ottawa Declaration marked a shift in focus for the from tal pi alone to the broader
concept of sustai The D
“provide a means for promoting cooperati

ofthe Actic i

provides that the Council is a high level forum designed to
n, coordination and interaction among the Arctic states, with the involvement

and other Arctic il

oncommon Arctic issues, in particular issues of

and protection in the Arctic.¥®) The Council also oversees and coordinates
programs underthe AP'S, supervised bythe four original working groups discussed above.

In the two-year period following adoption ofthe Ottawa Declaration, the Arctic 6tates and Permanent Participants
worked on rules of procedure and termé of reference fora sustainable development program, as well as new
mandates forthe Council's programs. Those rules, terms of reference and mandates were approved bythe Arctic

Mnisters in their Declaration at Iqaluit (the "Iqaluit Declaration”)/7)
Environmental Protection

The Declaration renewed the mandates ofthe four existing working groups, all of which were heavily involved in
environmental protection issues. Italso specified work to be undertaken bythose groups for the following two years.

The Arctic Council's contribution to envi p , as with is

amalgam ofthe working groups' efforts. Thus, for example, the Arctic Monitoring and Assessment Program continues
with its primarytask of preparing an assessment ofthe Arcticenvironment with respectto persistent organic pollutants,
radionuclides, heavy metals and acidifying substances. In the future, the AMAP will focus on filling gaps in data
identified in its assessment reports and on establishing appropriate systems for observing trends in Arctic pollution/®)
The working group on Conservation of Actic Floraand Fauna, which focuses on protecting plants and animals, as well
as native habitats, will continue

presentstudies, as well as begin new studies of particular Actic species. The CAFF

will undertake further work in the field of biological divarsity, including the

ofa monitoring prog

The working group on Protection ofthe Actic Marine Environment, whose mandate is to address policyand non-
emergency response measures related to protection ofthe marine environmentfrom land and sea-based activities, will

o

CAN
of  ftrtiric.

ear
dkfeG Cyra+ion

urthjd e*t.

GdoocaX .
cfctavoa



O

2/7/13 Arctic Council
undertake a Regional Programme of Artion for the Protection ofthe Arctic Marine Environmentfrom Land-Based
Activities. Itwill focus initiallyon persistent organic pollutants and heavy metals. This will be followed by studies on

other contaminants and activities which degrade marine and coastal environments/10) In addition, and of particular
importance for the Council's future work, the Council agreed to continue developmentofan Arctic Council Action Plan to

undertaken bythe AMAP and others, and to develop responses, including pollution prevention and remediation plans.
The Sustainable Development Program

Inthe Ottawa Declaration, the Arcticstates agreed to "oversee and coordinate a sustainable development
program.~11) There was considerable disagreement, however, aboutthe program's content. This lack ofaccord
mirrors the currentcontusion over the meaning ofthis importantand tremendously popular phrase. Despite the central
place this topic has atthe United Nations and in international environmental diplomacy/12) there is no generally
agreed upon definition ofsustainable development. Atits most basic level, sustainable development links the notions

of and protection; that ic growth should be promoted ina
manner that preserves and protects the environment. Such a broad definition, however, does not provide an easy basis
for developing or choosing among potential programs. As a result, the Ottawa Declaration called on the parties to

negotiate terms of reference for the Council's sustainable development program /'3)

Itwas not possible for the Arctic states to agree to a i i program, or even a listof

priorities. Instead, at Iqaluitthe Council decided thatthe Sustainable Development Program would consist ofa series
of specific projects to be managed bythe Senior Arctic Officials (SAOs), each Arcticstate's designated pointof contact

for Arcticissues. As a focal pointfordiscussions on the issue, the Council a St ble D

Working Group consisting ofthe SAOs and representatives of Permanent Participants, to facilitate completion ofwork
on these projects and to propose possible priorityareas for the future.

The Ministers authorized work to proceed ina series ofareas which correspond to specific projects submitted to the
SAOs byvarious Arcticstates and Permanent Participants. Among these was a Canadian project proposal, The Future
of Children and Youth ofthe Arctic,"which would involve efforts to promote the health and education of children and
ysuth. The United States proposed a projectfor improving systems that provide telemedicine services to remote areas
in the Arctic. Another United States proposal concerned providing technology to improve local Arctic sanitation systems.
Several proposals were also advanced by Permanent Participants. The Saami Council, for example, putforward two
project proposals designed to studyand resolvs problems related tofisheries management system

The Senior Arctic Officials, both working among themselves and through the Sustainable DevelopmentWorking Group,
will now attemptto develop these projects and implementthem, to the exdentthatan agreementcan be reached among
the ~ctic states in each instance. Atthis earlystage ofthe Council's existence, the Sustainable Development Program

primarilyconsists ofa series of unrelated projects proposed bydifferent parties. Itwill be upto the SAOs to integrate the

projects and to linkthem to the activities ofthe working groups.'1**

Participation by Indigenous Groups

The Ottawa D three groups as Permanent Participants: the Inuit Circumpolar
Conference, the Saami Council, and the Association ofthe Indigenous Peoples ofthe North, Siberia and the Far East of
the Russian Federation/15) At Iqaluit, the Council added the Aleut International Association/16) Creating the category
of Permanent Participation is a unifying theme ofthe Council, and one thatsets itapart from other bodies. These
Permanent Participants are more than observers; they havs the rightto participate in all meetings and activities ofthe
Council/17) and their representatives sitalongside Ministers and SAOs. Like states, theyalso have the rightto present
proposals for cooperative activities/18) Two such proposals from the Saami Council were singled out by Ministers at
Iqaluitfor completion and implementation under the guidance of SAOs/18) As a result ofthe role given to the
Permanent Participants, the Council is vitallyfocused on the needs and views ofthe indigenous Arctic residents,
particularlyi66ues related to sustainable development/20) Byvirtue ofthe inputofthe Permanent Participants, the
Council s significantly more effective than itwould be ifonlystates were present.

Itis interesting to note thatthe Council notonly presents an opportunityfor the indigenous groups to express their views
to and seek support from the Council, but it facilitates a dialogue between indigenous populations of particular states
and the governments ofthose states. Insome cases, that dialogue has historically proven difficultfor domestic
reasons. Thatindigenous groups can participate prominentlyand "atthe table”with states atthis forum fosters
particularly positive international and domestic interactions,

The Biennial Chairmanship

Afterthe establishment ofthe Council in Ottawa, the Canadian took up its i

and oversaw two years ofworkon the formation ofthe Council. The Council now has its first ministerial mandate to
undertake new work, including projects under the Sustainable Development Program. As chair, the United States is in
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charge offacilitating the firstactive phase ofthe Councils existence. To thatend, the United States Government has

established a secretariat located within the Department of State/21) and will host a series of Senior Arctic Officials

meetings with the active supportand invelvementofthe State of Alaska. During its chairmanship, the United States

plans to emphasize the central themes

p and as well as public

awareness of Arctic conditions through dissemination ofinformation and public outreach programs. The first U.S.-
hosted meeting ofthe Senior Arctic Officials took place in May, 1999
culminate ina ministerial meeting in Alaska in the fell 012000.

Anchorage, Alaska. The U.S. chairmanship will

IILElements for Cooperation Under the New Council

The 1996 Ottawa Declaration set forth key understandings on the purpose and structure ofthe Arctic Council, and
required thatfurther work be done to flesh out the details of how the Council would operate. In particular, the Arctic
states agreed to negotiate rules of procedure for the Council (the "Rule6 of Procedure”), and terms of reference for a

sustainable development program (the Terms of Reference")/22) Those negotiations took up much ofthe subsequent

two years, but

ulted inthe two which establish the necessary procedures under which the

Arctic Council will operate/23)
Structure and Governance

The highestlevel of interaction within the Council occurs at “ministerial meetings” held inthe usual course everytwo
years. Between those occasions, the workofthe Council is directed bythe SAOs in consultation with representatives of
the Permanent Participants. The SAOs meet at least twice a year, and mayoptto meet more often; they met nine times
between 1996 and 1998. The SAOs oversee the workofthe Council's subsidiary bodies, which include the four main
AEPS working groups. The SAOs are also intouch by phone and fox often through the coordinate efforts ofthe Host
Country, which maintains the Council's secretariat. Decisions are made by consensus ofall eight /Vetic states. This
rule of decision-making, which was memorialized inthe Ottawa Declaration, applies equallyto all Council subsidiary

bodies/2*)

The Rules of Procedure, which applyto all bodies ofthe Council, specify how meetings are run and how decisions are
taken. Theyare relativelylengthyand detailed foran informal bodywhich has no legal authorityto bind its members
Nevertheless, the Rules serve the purpose ofestablishing an agreed framework for cooperation. Negotiation ofthe
Rules clarified points of difference among the Arcticstates on issues such as how the Council's activities would be
approved, and how and underwhatcircumstances Observers could participate in the Council's work. The Rules also
tie disparate parts ofthe Council together. Under AEPS, the working groups had their own rules of procedure and
manner of doing business; their failure to coordinate programs and policies was a matter ofsome criticism and
concern. Underthe Council regime, the Council's Rules applyto all the subsidiary bodies, including these working

groups/25)

The Rules determine the manner in which proposals for new activities are considered and are ultimately placed before
the Mnisters for decision. The underlying rationale is thatall cooperative activties must be pursuantto a ministerial
mandate created atthe biennial ministerial meetings/26) Activties with such mandates can be worked on and
implemented bythe SAOs/27) Inthe absence ofa mandate, a new proposal can be worked on by SAOs ultimatelyfor
submission to the Ministers, but the SAOs cannotimplementa plan on their own. The United States supported this
approach to underscore thatthe Council i6 a forum for exchanging views; itis notan operational bodywhich should be
expected, forexample, to respond to emergencies. As the United States delegation pointed outon many occasions, the
Arctic6tates are in no way restricted from taking actions, including emergency actions, as necessary. But uch actions
do nothave to be ofthe Arctic Council per se-states or groups of states are always free to actindivduallyor collectively

independentofthe Council. The Council has no general role in coordinating Arcticpolicies,otherthaninsp
specifically agreed upon in advance

Funding

The programs ofthe Arctic Council are funded voluntarilyby individual Arcticstates. Under current practice, states
propose projects or identifyworking groups they wish to support, and those governments thatare interested take the
lead inimplementing and paying for them. Thus, for example, Norwaypays fora secretariatfor AMAP, Iceland for PAME,
the United States and Iceland for CAFF, and Denmark provides most ofthe funding for an Indigenous Peoples'
Secretariat located in Copenhagen. There are no assessed contributions and notall states give moneyto all projects.

This funding approach is notsati toa numberof like to see financial burdens shared
more broadlyand, in theirview, more "equitably.” The United States, which provides supportto various bodies on a
voluntary basis and to which these entreaties for moneyare often directed, replies thatitnever agreed to fund programs
otherthan on a non-assessed basis. Nor does the Ottawa Declaration require states to fund any particular programs.

TermsofReference for Sustainable Development

As noted above, itwas agreed inthe Ottawa Declaration that terms of reference for the Council's sustainable
development program had to be adopted bythe Council. twas thatthe Terms of should setforth
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an overall substantive direction for the program in order to provide an outline for the types of projects that might be
pursued underthis rubric. The competing view, ultimatelyaccepted, was thatthe Terms of Reference should primarily
setforth elements forwhat should be included in proposals for sustainable development-related projects. Thus, the
Terms of Reference serve as a kind ofgloss on the Rules of Procedure, providing a list ofitems for inclusion in

proposals, in addition to those specified inthe Rules of Procedure/28)

The Terms of Reference are thus procedural in nature. They require, for example, that proposals to the SAOs and
Mnisters for cooperative activities clearly describe issues to be addressed, provide for participation by more than one
Arcticstate and identifythe benefits to be realized bythe cooperative activity/29~An important elementofany proposal
is the inclusion of anticipated financial needs and implications, and suggestions for the ways those needs and
implications are to be handled. Proposals which fail to contain the requisite elements would notbe readyfor approval
bythe SAOs, and thus could not be forwarded to Ministers for acceptance

Marine Mammal Issues

Since the Council has notreached consensus on a listofagreed il themes, some
controversial issues remain below the surface ofthe debate. For example, a number ofthe Arctic states view
restrictions on trade in marine mammal products as a barrier to sustainable development. Intheir view, itwould be
desirable to remove legal restrictions, such as those contained inthe U.S. Marine Mammal Protection Act/3®) The
United States delegation to the Arctic Council firmlymaintains that these types ofissues should be discussed infora
g Commission (IWC) and the World Trade Organization,
and notinthe Arctic Council. Marine mammal issues are quite contentious among the Arcticstates and political

with appropriate jurisdiction, such as the International Wh

disagreements outside the Council have already had an impactwithin it Thus, forexample, in the aftermath of
Canada’s allowing several bowhead whales to be taken in 1996 contraryto IWC policies, the U.S. Secretaryof
Commerce certified thatthis action diminished the effectiveness ofthe IWC's conservation program/31) and President
Clinton ordered the State Departmentto oppose Canadian efforts to address takings ofmarine mammals and trade in

marine mammal products withinthe Arctic Council/32)

That marine mammal issues have prompted such consequences as the above Presidential order indicates thata
concerted attemptto debate these policies withinthe Council mayjeopardize the delicate process of building this new
institution and engendering a mood and practice ofcooperation. Although, atthis stage, the avoidance of certain issues
that could result in discord may implycertain limitations in what the Council can accomplish, the restraint shown bythe
members mayalso indicate their resolve to make the Council a success

Participation of Observers

The Arctic states decided to continue the tradition under AEPS of emending invitations to outside organizations and non-
Arctic states with significantexpertise and experience in the Arcticwho could contribute to the work ofthe Council and

its subsidiary bodies by participating as Observers/33) Negotiation ofterms for admission and participation of

Observers proved particularlycontroversial in lightof some states'concerns aboutthe role that might be played by
organizations involved in animal rights issues. Some states feltthatactions bysuch organizations could, in some
instances, warrant exclusion from Council activities, and thatany Arctic state should be able to insiston such an
exclusion atanytime. Others feltthat once given the status as an Observer, the organization should notbe barred from

participation in Council activities absenta decision to that effecttaken byconsensus ofthe eightstates.
The resultwas a compromise under which Observers are designated bythe Council for the two year period between
ministerial meetings. However, the rules provide that[ajny Observer that engages in activities which are at odds with

the Council's Declaration shall have its status as an Observer suspended.T84) In practice this means that, sinoe all
decisions are taken byconsensus, suspension ofsuch an Observer during the period between ministerials would
require the concurrence ofall the Arcticstates thatthe Observer was engaging in activities "atodds with the Council's
Declaration.” Certain states and organizations which had been active under AEPS were grandfathered in under the

Rules and, thus, retain their Observer status absenta decision to remove them/35) Others may applyto the Council,

and, ifaccepted, retain the status for the period between ministerial meetings/36) All Observers are invited to all the
meetings ofthe Council and those of its subsidiary bodies.

IV. The Council as a "High Level Forum™

The establishmentofthe Arctic Council as a forum without legal personality, and thU6 notas an "international

as thatterm i6 under international law, was an objective ofthe United States and is consistent
with a tendency in recent American diplomatic practice to 6eek an informal cooperative structure when that structure is
adequate forthe purposes ofthe issues involved. The best known example is probably the Organization for Security
and Cooperation in Europe (OSCE), which, despite its high profile, verysignificant responsibilities and title, is notan

international Other

ples are Asia-Pacific c (VECj.a forum among
6tates in that region which meets annuallyto address economicand trade is6ue6, and the Group of Seven Major

Industrialized Countries/37) The United States has preferred an informal structure in many bilateral contexts outside of
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the Arctic contortsuch as the United States-R Joint C: ion on and T ¢

formerly known as the Gore-Chemomyrdin Commission, and a series of similar bi-national commissions/38)

Ineach ofthese cases, there had to be some agreed structure to facilitate the group's purposes--an understanding of
what topics would be relevant, when meetings would take place, and how decisions (ifany) would be reached. These
bodies often have the benefit of secretariat services, provided on the basis ofvoluntarycontributions byone or more
member states, and the contribution of in-kind resources, such as experts, resources and facilities to advance the

group's purposes. The advantage of informal cooperation, which is relevantto varying degrees among these
organizations, includes each state having an unfettered abilityto determine whether and to whatertentitwill payforthe
activities ofthe organization. Even though a traditional international organization can create internal procedures which
require consensus decision making or otherwise limitthe abilityofthe organization to require payments over the
objection ofa state, a powerful presumption exists with respect to informal organizations that payments will not be

required of r tates. Inthese the to enforce do notertstand there is no

purpose to use, for example, veting procedures to attemptto require payment. Ofcourse, there is nothing to prevent
states from making a political, as opposed to a legal, commitmentto provide resources; the United States has done so
on a significantscale with respectto the Arctic Council. However, ifa state loses supportwithin its government fora
particular effort, or iffunds are notmade available by legislative authorities, funding is easilyterminated without legal
consequence

As a political mater, informal organizations, while allowing states to raise and address importantand sometimes
controversial issues, tend to make decisions on the basis ofconsensus ofall members. Meetings tend to be result-

oriented, with strong pressure to announce programs orié6ue or at their Abody

that requires consensus will, by definition, only make announcements in its name which are acceptable to each state,

assuring that no 6tate will be out-voted or embarrassed.

Cooperation through informal organizations can simplify governmental efforts to complywith domestic laws, such as
those related to participation in international organizations, and there maybe no need to go through the sometimes
lengthy process of seeking new legislation in order to fund the organization, as could be required with respectto
assessed contributions to an international organization. On the whole, for the United States, cooperation with informal
groups fells rather easily into existing presidential constitutional authorities to manage the foreign policyofthe United
States/39)

Allthis suggests thatthe Arctic Council's status as a forum, and notas an international organization, has an important
impact on how itoperates and how states interact within it. Because the Council acts solely through consensus,
individual Arcticstates can have confidence thatthe Council will notbe used eitherto impose policies with which they
disagree or to require participation (and thus payment) for programs which are not matters of priorityfor them. States
are also assured that there is no limitation on their abilityto act in their national interest, as there is no requirementthat
any particular issue or type of cooperation be handled through the Council.

Through years of effort, the Arctic Council has taken its first steps from conception to reality. The basic elements and

structure ofthe Council have been and can Atthe vsryleast, the
negotiations over the Council's key constituent documents served to highlightdifferences and similarities in
expectations with respectto the Council's operation, and will provide a common baseline for further work. The Council's
working groups already have years ofexperience in their areas ofexpertise. What remains is for the states, indigenous

groups and their rep ives to build on the protection and themes that
are the focus ofthe Council-to develop programs and strategies that have coherence, and are consistentwith the
policyobjectives ofall the Arcticstates. As the new chair ofthe Council, the United States has before itthe challenge
and opportunityto provide an impetus to pan-Arctic cooperation at this formative stage ofthe Council's ex'stence

1. As of April 1,1999, Iqaluitbecame the capital ofthe new Canadian territoryof Nunavut. Itis a town of approximately
4,000 inhabitants, mostly Init, located on Baffin feland in Northern Canada. By holding the Council's Mni6terial Meeting

in Igaluit, the Canadian Governmentemphasized the essential linkage between the Council and the indigenous

communities ofthe Arctic.
2. On use ofthe phrase “indigenous peoples,” see infra note 20
3. Arctic Environmental Protection Strategy, 2 Yb. Inti Env. L. 585 (1991).

4.See id. at619,623,627; See also Declaration on the Protection ofthe Arctic Environment, 2 Yb. Inti Env. L.581

(1991). These working groups operated semi-at y, with groups of meeting regularly under the

leadership ofa chairman proposed bycountries taking the lead inthe particular working group's activities. The working
groups were, nevertheless, subject to mandates established for them at AEPS ministerial meetings and contained in
the declarations released atthose meetings, and coordinated through the efforts ofdesignated senior officials.

small secretariats were established by interested states on a voluntarybasis to supportthe groups'work. Denmark
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also an Peoples’ " to assist groups intheir participation in the AEPS
5. Arctic Pollution Issues: AState ofthe Arctic Report (Arctic Monitoring and A t Programme,

1997) (on file atthe U.S. Departmentof State, Bureau of Oceans and International Environmental and Scientific Afairs,
Office of Oceans Affairs (hereinafter Office of Oceans Affairs]).

6. Declaration on the Establishmentofthe Arctic Council, para. 1(a), 35 ILM1387 (1996) [hereinafter Ottawa
Declaration], The Declaration also provides thatthe Council “should not deal with matters related to militarysecurity.” Id
at1388n. 1.

7. The Iqaluit Declaration (Sept 18,1998) (on file atthe Office of Oceans Affairs) [hereinafter Iqaluit Declaration].

8. Report of Senior Arctic Officials to the Arctic Council 6-7 (Sept. 17,1998) (on file atthe Office of Oceans Affairs)
[hereinafter Report of Senior Officials],

9. See id. at 10
10. See id. at 12-14.
11. Ottawa Declaration, supra note 6, para. 1(c).

12. Sustainable development has been a major international topic since the first "Earth Summit" in Rio in June 1992-
the United Nations C on and D (UNCED). The key documents negotiated by
UNCED.the Rio Declaration on Environmentand Development, and Agenda 21: Programme of Action for Sustainable

Development, do not provide a true definition ofthe term. See Agenda 21: The United Nations Programme of Action
From Rio, UN Doc. DP1/1344, UN Sales No. E.93.1.11 (1993). Discussions on are now

carried outwithin the UN system under the auspices ofthe C: on [ which was
established bythe UN General Assemblyin Resolution 47/191, UN GAOR, 47th Sess., Supp. No. 49, Vol. 1, at 141, UN
Doc. A/47/49 (1992) and bythe Economic and Social Council in Decision 1993/207, ESCOR, Supp. No. 1,at 94, UN
Doc. E/1993/93 (1993), and which monitors implementation of Agenda 21. The tension between developing states,

which emphasize sustained economic growth as a means to reduce poverty, and developed states, which emphasize

the need to ensure that ic growth is envir makes arriving at a satisfactory definition and

approach a difficulttask.
13. See discussion infra, Part .

14. The Council also welcomed a new plan to establish a Universityofthe Arctic,a cooperative effortamong
universities with an interest in Arcticstudies. The Universityofthe Arctic was proposed bya working group ofthe
Circumpolar Universities Association, which sought the Council's supportfor its endeavor. This is an example ofa
program or project not under the auspices ofthe Council butdeemed worthyofendorsement. Those outside the
Council mayfind it difficultto appreciate the distinction between the projects ofthe Council and those simplyendorsed
byit Indeed, the press at Iqaluitseemed as interested in the Universityofthe /\Vcticas in any ofthe Council-developed
programs, however, the legal difference is significant. Unlike the Council's programs, programs administered byother
organizations which are onlyendorsed bythe Council are notsubijectto direction bythe Ministers and SAOs. These
programs do not need to follow the Council's basic procedures, which include carefal developmentand vetting of

proposals and bya ofthe
15. Ottawa Declaration, supra note 6, para. 2

16. The Ottawa Declaration provides for admission of new Permanent Participants, butrequires thatatanytime the
number of Permanent Participants must be less than the number of Arcticstates. Id. Capping the number atseven

prevents the number ofoverall particip tates and i groups-ffom becoming However, it
also raises difficultissues of how the Council can and should choose among groups to fill the remaining three slots

Inthe period between the Ottawa and Igaluitmeetings, the Russian Permanent Participant changed its name to the
Russian Association of Indigenous Peoples ofthe North, and thatname is reflected in the Iqaluit Declaration.

17. See Arctic Council Rules of Procedure Rule 4 (Sept. 18,1998) (on file atthe Office of Oceans Affairs) [hereinafter
Rules of Procedure]. See also Rules of Procedure, id. Rule 5, and the Ottawa Declaration, para. 2, supra note 6,35 ILM
at 1388-89, which both providethat the "category of Permanent Participation is created to providefor active participation

and full consultation with the representatives within the Arctic Council.” Inessence, the Permanent
Participants have the sam e rights as states members, with the exception of decision-making (which is bya consensus
ofthe states) and the rightestablished inthe Rules of Procedure for the "Heads of Delegation ofthe Arctic States [tc]

meet privatelyat their discretion.” Rules ofthe Procedure, supra Rule 6. The latter rules reflectthe potential need for

states to discuss matters, such as funding or sensitive political issues, oradmission of new Permanent Part

alone. In practice, Heads of Delegation meetings have not excluded Permanent Participants.
18. See Rules of Procedure, supra note 17, Rule 26

19. See Iqaluit Declaration, supra note 7, paras. 7-9.
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20. Anissue ofsignificant disagreement within the Council has been whether Council documents can use the word
“peoples” to describe the indigenous groups. Inthe international contextthe United States has vewed the 's" as

inappropriate becaus

itmayimplysoviereign rights under international law. Thus, the United States has opposed
inclusion ofthe word "peoples.” Adispute over this issue was resolved for the Ottawa Declaration by use ofthe term
once, with a footnote stating that ‘Ttlhe use ofthe term ‘peoples’ inthis Declaration shall not be construed as having any
implications as regard the rights which may attach to the term under international law." Ottawa Declaration, supra note
6, para.2 n. 2,35 ILMat 1388. This footnote compromise follows a precedentfrom the International Labour

Organisation Convention No. 169, C ion C g Indi and Tribal Peoples in Independent Countries,
June 27,1989, Art. 1(3), 28 ILM1382 (1989), and has been employed ina number ofother AEPS and Council
documents. However, the Iqaluit Declaration, supra note 7, and the related Report of Senior Officials, supra note 8, used

neither the footnote nor the s (other than in proper names and quotations)

21. The Arctic Council Secretariat is located inthe U.S. Department of State, Bureau of Oceans and International
Environmental and Scientific Affairs, Office of Oceans Affairs, Washington, D.C. 20520. Further information on the
Council is available atthe Council's web site, http://arctic-council.usgs.gov.

22. Rules of Procedure, supra note 17, and Arctic Council Terms of Reference for a Sustainable Development Program
(Sept 18,1998) (on file atthe Office ofOceans Affairs) [hereinafter Terms of Reference],

23. The United States originally presented draft rules modeled on those used bythe Antarctic Treaty System for
Antarctic Treaty Consultative Meetings. See Revised Rules of Procedure (1997), Antarctic Treaty Consultative Meeting
XXI, Decision 1, Final Report ofthe Twenty-first Antarctic Treaty Consultative Meeting 121 (May19-30,1997). Other
delegations held thata short listof essential rules was all thatwas needed. The final rules number some forty-seven
paragraphs and two annexes.

24. Ottawa Declaration, supra note 6, para. 7,35 ILMat 1389. See also Rule6 of Procedure, supra note 17, Rule 7.

25. See id., supra note 17, Rule 28. Subsidiary bodies ofthe Council mayestablish operating guidelines which are
consistent with the Rules of Procedure. Id. Rule 31. Such guidelines must be approved bythe SAOs, and are intended
to be supplem entary in nature. They should facilitate the workofthe groups, butmay not conflict with the rules being
followed bythe Council as a whole.

26. See id., supra note 17, Rule 26

27. See id., supra note 17, Rule 23. SAOs can guide the Council's workthrough “written communications, including
telefaxcommunications"as well as at meetings. Id., Rule 14

28. Annex Ito the Rules of Procedure, supra note 17, lists elements for inclusion of proposals for cooperative activities
“"as a guide." Elements listed inthe Terms of Reference, however, mustbe included in proposals which fail within the

Sustainable Development Program. Thus, a major between and other proposals
is that the former must address a mandatory listof elements. The rationale for the distinction is thatthe Council has no
experience with sustainable development projects as such. Itis importantto have information available insome key
areas so that SAOs and Mnisters can make appropriate determinations

29. Terms of Reference, supra note 22, para. 2.

30. U.S. Government marine mammal policies are required to be consistentwiith the Marine Mammal Protection Act of
1972,16 U.S.C. §§1361-1407 (1994 & Supp. 1997). The Actestablishes a moratorium on taking and importation into
the United States of marine mammals and marine mammal products, with certain exceptions. Marine mammafe and
marine mammal products can be imported ifcertain conditions are met, for example, the affected animal was not
pregnant, nureing or less than eightmonths old atthe time ofthe taking, and the affected population has not been
designated as depleted. In addition, Alaska natives are exem pted from the moratorium on taking provided the taking is
forsubsistence purposes or is done for handicraft purposes and is notaccomplished ina wasteful manner

31. See letter from Mchael Kantor, SecretaryofCommerce.tothe President (Dec. 12,1996) (on file atthe Office of
Oceans Affairs).

32. The President acted in connection with a reporttothe Congress under the Pelly Amendmentto the Fisherman's
Protective Actof 1967, as amended, §8(a), 22 U.S.C. §1978(1994). President's Message to Congress on Canadian
Whaling Activities, in | Pub. Papers 143 (Feb. 10,1997). The President's message noted the certification bythe
Secretary of Commerce to the effectthat Canada had "conducted whaling activities that diminish the effectiveness ofa
conservation program ofthe [IWC]." Id The President concluded that "Canadian whaling on endangered whales
warrants action at this time. Accordingly, | have instructed the Department of State to oppose Canadian efforts to
address takings of marine mammals within the newly formed Arctic Council. | have further instructed the Department of
State to oppose Canadian efforts to address trade in marine mammal products withinthe Arctic Council.”Id. at 144.

33, "Observer status ... is open to [such states and organizations] that the Council determines can contribute to its
work." Ottawa Declaration, supra note 6, para. 3,35 ILMat 1389.
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34. Rules of Procedure, supra note 17, Rule 37

35. Rules of Procedure, supra note 17, Annex2. Germany, the Netherlands, Poland, the United Kingdom, the Nordic
Council, the Northern Forum, the United Nations Economic Commission for Europe, the United Nations Environmental
Program and the International Arctic Science Committee obtained Observer status,

36. At Igaluit, the Arctic states accorded Observer status to three such the Standing Committee of

Parliamentarians ofthe Arctic Region, the World Wide Fund for Nature, and the International Union for Circumpolar
Health.

37.The "G7" becomes the "G8" when the Russian Federation participates.

38. The United States has bilateral commissions with Mexico, South Africa, and Ukraine, among others. With the
resignation of Victor Chernomyrdin as Russian Prime Minister, the informal name ofthe U.S.-Russian bodyhas
changed to the Gore-Stepashin Commission

39. To the extent that cooperation bythe United States involves participation in particular programs or activities, there
must be a proper legal basis for that participation. Thus, ifthe Department of Energywishes to provide personnel or
other in-kind resources to advance an Arctic Council EPPR project in the Arctic, its activities and provision of resources
must be consistent with relevant legislation

Reproduced with permission from the American Journal of International Law, 93 AlIL 712 (1999), copyright The
American Society of International law
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Arctic Council

The Arctic Council is a high-level
intergovernmental forum that addresses
issues faced by the Arctic governments and
the indigenous people of the Arctic. It has
eight member countries: Canada, Denmark,
Finland, Iceland, Norway, Russia, Sweden,

and the United States

History of the Arctic Council

The first step towards the formation of the
Council occurred in 1991 when the eight
Arctic countries signed the Arctic
Environmental Protection Strategy (AEPS).
The 1996 Ottawa Declaration established
the Arctic Council as forum for promoting
cooperation, coordination, and interaction
among the Arctic States, with the
involvement of the Arctic Indigenous
communities and other Arctic inhabitants on
issues such as sustainable development and
environmental protection. The Arctic Council has conducted studies on climate change, oil and gas, and Arctic

shipping.*1n

In 2011, the Council member states concluded the Arctic Search and Rescue Agreement, the first binding treaty

concluded under the Council's auspices

Menbership
Minier states

Only states with territory in the Arctic can be members of the Council. As all eightcountries are members, the Arctic
Council is a truly circumpoiar forum. The Council also has permanent and ad-hoc observer countries and "permanent
participants”
= |*| Canada;
- £5 Denmark; representing also the dependencies of

- Greenland

= === Faeroes
= HH Finland

Iceland

- i
« Us Norway
< eg Russia
= £2 Sweden

= wm United States
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Chairmanship of the Council rotates every two years. The current chair is Sweden, which serves until the Ministerial
meeting in May 2013. Canada (1996-1998) served as first Chair, followed by the United States (1998-2000),
Finland (2000-2002), Iceland (2002-2004), Russia (2004-2006), Norway (2006-2009), and Denmark
(2009-2011).~ Norway, Denmark, and Sweden agreed on a set of common priorities for the three chairmanships

Canada will Chair the Council from 2013-2015. The United States will Chair from 2015-2017.

Observer states
Rermrerent Closenver Sats

Observer status is open to non-Arctic states approved by the Council at the Ministerial Meetings that occur once
every two years. Currently, six non-Arctic states have Permanent Observer status: France, Germany, the
Netherlands, Poland, Spain and the United Kingdom. Observer states receive invitations for most Council meetings
Their participation in projects and task forces within the Working Groups is not always possible, but this poses few

problems as few Observer States want to participate at such a detailed level

| | France
Germany
Netherlands
Poland

ZSpain

as United Kingdom

AcHocdosener statss

Ad-hoc observer states need to request permission for their presence at each individual meeting; such requests are
routine and most of them are granted. There are four ad hoc members, not including the European Union. At the
2009 Ministerial Meeting in Tromsp, Norway, China, the EU, Italy, and South Korea requested Full Observer status.
They were not granted, mostly because the members do not agree on the role of Observer States. Since then Japan
has joined as an Ad-hoc Observer State. Norway has opposed an application by China for a permanent status as an
observer, according to Aftenposten in 2012.*4*

The indigenous Permanent Participants (PPs) have mixed views about the increasing group of non-Arctic observers
Some fear that their roles will be marginalized if large players such as China and the EU receive more attention.

< Hi China

e 1U European Union *5'

< | | Iltaly

= © Japan *5*

- >:! South Korea

Nongoverniental olosenvers

Approved intergovernmental and interparliamentary organizations (both global and regional) and non-governmental
organizations can also obtain Observer Status. They include the Arctic Parliamentarians,*6™International Union for
Conservation of Nature, the International Red Cross Federation, the Nordic Council, the Northern Forum,*7*United
Nations Development Programme, United Nations Environment Programme; and a handful of non-governmental
organizations such as the Association of World Reindeer Herders,*8~the University of the Arctic, and the World

Wide Fund for Nature-Arctic Programme
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Indigenous Peoples

Seven of the eight member states have sizeable indigenous communities living in their Arctic areas (only Iceland
does not). Organizations of Arctic indigenous peoples can obtain the status of Permanent Participant to the Arctic
Council, but only if they represent a single indigenous people resident in more than one Arctic State or more than
one Arctic indigenous people resident in a single Arctic State. The number of Permanent Participants should at any
time be less than the number of members. The category of Permanent Participants has been created to provide for
active participation and full consultation with the Arctic indigenous representatives within the Arctic Council. This

principle applies to all meetings and activities of the Arctic Council

Permanent Participants may address the meetings. They may raise points of order that require immediate decision by
the Chairman. Agendas of Ministerial Meetings need to be consulted beforehand with them; they may propose
supplementary agenda items. When calling the biannual meetings of Senior Arctic Officials, the Permanent
Perticipants must have been consulted beforehand. Finally, Permanent Participants may propose cooperative
activities, such as projects. All this makes the position of Arctic indigenous peoples within the Arctic Council quite
unique compared to the (often marginal) role of such peoples in other international governmental fora. However,

decision making in the Arctic Council remains in the hands of the eight member states, on the basis of consensus

As of 2010, six Arctic indigenous communities have Permanent Participant status. These groups are represented by
the Aleut International Associalion,BArc\ic Athabaskan Council,ﬂleich'in Council In(ernational,:mllnuil
Circumpolar Council, Russian Association of Indigenous Peoples of the North (RAIPON),m.and the Saami
Council.]ﬂ.These indigenous organisations vary widely in their organisational capacities and the size of the
population they represent. To illustrate, RAIPON represents some 250,000 indigenous people of various (mostly
Siberian) tribes; the ICC some 150,000 Inuit. On the other hand, the Gwich'in Council and the Aleut Association

each representonly a few thousand people.

It is costly for these groups to be represented at every Council meeting, especially since they take place across the
entire circumpolar realm. To enhance the capacity of the PPs to pursue the objectives of the Arctic Council and to
assist them develop their internal capacity to participate and intervene in Council meetings, the Council has
established— and provides financial support to— the Indigenous Peoples' Secretariat (IPS .MThe IPS is located in

Copenhagen, Denmark and its board decides on the allocation of the funds.

However prominent the role of indigenous peoples, the Permanent Participant status does not confer any legal
recognition as peoples. The Ottawa Declaration, the Arctic Council's founding document, explicitly states (in a
footnote): "The use of the term 'peoples’ in this declaration shall not be construed as having any implications as
regard the rights which may attach to the term under international law." Incidentally, the United Nations Declaration
on the Rights of Indigenous Peoples, adopted by the United Nations General Assembly on 13 September 2007 after
22 years of negotiations, was rejected by Canada and the United States, while Russia abslained.mﬂulh the United
States and Canada have their origins as colonies of the United Kingdom and have large non-indigenous immigrant
majorities and small remnant indigenous populations. This means that most Arctic indigenous people were not
covered by the rights laid out in the declaration. In November 2010, Canada officially endorsed the declaration and

in December of thatyear President Obama declared the United States would sign the declaration

Avctic Couall

Administrative aspects

Metings

The Arctic Council convenes every six months somewhere in the Chair's country for a Senior Arctic O fficials (SAQO)
meeting. SAOs are high-level representatives from the eight member nations. Sometimes they are ambassadors, but
often they are senior foreign ministry officials entrusted with staff-level coordination. Representatives of the six
Permanent Participants and the official Observers also are in attendance.

At the end of the two-year cycle, the Chair hosts a Ministerial-level meeting, which is the culmination of the
Council's work for that period. Most of the eight member nations are represented by a Minister from their Foreign
Affairs, Northern Affairs, or Environment Ministry

A formal, though non-binding, "Declaration”, named for the town in which the meeting is held, sums up the past
accomplishments and the future work of the Council. These Declarations cover climate change, sustainable
development, Arctic monitoring and assessment, persistent organic pollutants and other contaminants, and the work
of the Council's five Working Groups. The 2006 Ministerial meeting took place in Salekhard, Russia; the 2009
Ministerial meeting took place in Tromsp, Norway; and the 2011 meeting was held in Nuuk, Greenland on
May 12,2011. The 2011 Nuuk meeting was the very first time the United States sent a representative, Secretary of
State Hillary Rodham Clinton

Arctic Council working groups document Arctic problems and challenges such as sea ice loss, glacier melting,
tundra thawing, increase of mercury in food chains, and ocean acidification affecting the entire marine ecosystem
Arctic Council members agreed to action points on protecting the Arctic but most have never materialized .
Tressoetariat

Each rotating Chair nation accepts responsibility for maintaining the secretariat, which handles the administrative
aspects of the Council, including organizing semiannual meetings, hosting the website, and distributing reports and
documents. The Norwegian Polar Institute hosts the Arctic Council Secretariat for the six-year period from
2007-2013; this is based on an agreement between the three successive Scandinavian Chairs, Norway, Denmark, and
Sweden. This temporary Secretariat has a staff of three.

In 2012 the Council moved towards creating a permanent secretariatin Tromsp, Norway.m.ll is currently searching
for a director for the Secretariat. The selection will by made by the Council in autumn of2012 with an expected start
date of 1 February 2013.'181

In addition, the Arctic Council works through six Working Groups and four Programs and Action Plans

Working Groups

= Arctic Monitoring & Assessment Programme]ﬂ.(AMAP)

= Conservation of Arctic Flora & Fauna

< Emergency Prevention, Preparedness & ResponseﬂlEPPR)

< Protection of the Arctic Marine Environment (PAME

« Sustainable Development Working GroupmsDWG)

« Arctic Contaminants Action Program (ACAP) (since 2006)1251

Programs and Action Plans

= Arctic Biodiversity Assessmentm

e Circumpolar Biodiversity Monitoring Program (CBM P)

e Arctic Climate Impact Assessment

e Arctic Human Development Report
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Arctic Seafloor Mapping Project Web Site - arcticseafloormapping.gov

About the Extended Continental Shelf Project

The U.S. Extended Continental Shelf Task Force directs and coordinates the Extended Continental
Shelf Project, an effort to delineate the U.S. continental shelf beyond 200 nautical miles.

The U.S. Extended Continental Shelf Task Force is an interagency body, chaired by the Department of
State with co-vice chairs from the National Oceanic and Atmospheric Administration and the
Department ofthe Interior. Ten additional agencies participate in the Task Force: the U.S. Geological
Survey, the Executive Office of the President, the Joint Chiefs of Staff, the U.S. Navy, the U.S. Coast
Guard, the Department of Energy, the National Science Foundation, the Environmental Protection
Agency, BOEMRE, and the Arctic Research Commission.

W here does the U.S. have an ECS?

There are six areas where the U.S. likely has an extended
continental shelf (ECS): the Atlantic Margin, Arctic Ocean, Bering
Sea, off the west side of Guam/Northern Mariana Islands, and in two
areas in the Gulf of Mexico. There are nine areas in which the U.S.
may have an extended continental shelf: the Gulf of Alaska, the
western end ofthe Aleutian Islands, the Northern Mariana Islands,
Hawaii's Necker Island, Johnston Atoll, Kingman Reef and Palmyra
Atoll, and three areas off the U.S. west coast.

has an extended continental shelf
and nine areas in which the U.S
may have an extended continental
shetf. Click image for larger

Preliminary studies have indicated that the U.S. ECS likely totals at
least one million square kilometers -- an area about twice the size of
California or nearly half the Louisiana Purchase. As additional data

are collected and existing data analyzed, we will begin to come to a
more definitive conclusion as to the extent ofthe U.S. ECS.

W hy do it and what's there?

The U.S., like other countries, has an inherent interest in knowing, and declaring to others, the exact
extent of our sovereign rights in the ocean, Specifically, a nation has sovereign rights over the

O

resources on and under the seabed, including petroleum resources (oil, gas, gas hydrates), “sedentary”
creatures such as clams, crabs, and corals, and mineral resources, such as manganese nodules,
ferromanganese crusts, and polymetallic sulfides.

Defining those rights in concrete geographical terms provides the specificity and certainty necessary to
protect, manage, and/or use those resources. And international recognition is important in establishing
the necessary stability for development, conservation and protection of these areas.

Because most of the ocean -- especially the deep ocean - is unexplored, we are unsure exactly what
the sea floor looks like. Given the size of the U.S. continental shelf, the resources we might find there
may be worth many billions if not trillions of dollars.

How is an ECS determined?

Determining the extent ofthe continental shelf is a bit different than
other maritime zones, such as the territorial sea or the exclusive
economic zone, because it is not simply a matter of distance from
the shoreline.

Under customary international law, as reflected in the Convention on
the Law ofthe Sea, every country automatically has a continental
shelf out to 200 nautical miles from its shore (or out to a maritime
boundary with another country). In some cases, a country can have a
continental shelf beyond 200 nautical miles if it meets certain
criteria. Typically, the portion of continental shelf beyond 200
nautical miles is called the "extended continental shelf* or simply the
ECS. Keep in mind this legal definition ofthe continental shelf is not
the same as what a geologist would call a continental shelf.

A country may use the sediment
thickness formula or the
bathymetric formula to define the
outer limits of its continental
shetf. Click image for larger
VieW.Credit: continentalshelf.gov

The rules for defining the ECS are based in international law,
specifically the 617 words of Article 76 in the Convention on the Law
of the Sea. A country can use one of two formulas in any
combination to determine the edge of its ECS. The Convention also
says there are two constraint lines that those two formulas cannot
extend past. Here, too, a country can use any combination of those

constraint lines to maximize its shelf. A country may use either

constraint line to define the outer

There are two primary datasets that a country needs to collect to limits of its continental shelf:

determine the two formula lines and the constraint lines. The first is
bathymetric data that provides a three-dimensional map of the ocean

either 350 nautical miles seaward
of the baseline, or 100 nautical
miles seaward of the 2,500-meter

floor. The second is seismic reflection data that provides a cross- depth contour (isobath).
section view of what's beneath the ocean floor. From that cross- Click image for larger view.
section view, scientists can derive information on the thickness of Credit: continentalshelf.gov

the sediments and the characteristics of the geologic layers that are
stacked on top of one another.
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U.N. Convention on the Law of the Sea Erodes U.S.
Sovereignty over US. Extended Continental Shelf

Steven Groves

Abstract: it the u.s. becomes a member of the United
Nations Convention onthe Law ofthe Sea,itw ill be required
to transfer a large portion of the royalties generated on
the US. extended continental shelf to the International
Seabed Authority. These royalties could likely total tens or
even hundreds of billions of dollars. The Authority may
then distribute those funds to developing and landlocked
nations, including some thatare corrupt, undem ocratic, or
even state sponsors of terrorism. Instead ofdiverting U.S.
revenues to such dubious purposes, the U.S. government
should retain any wealth derivedfrom the U.S. extended

continental shelffor the benefitofthe American people.

u.s. law decrees that the mineral resources on and
below the surface of the continental shelf are held by
the federal govemment for the benefit of the Ameri-
can people. The U.S. Department of the Treasury and
some U.S. states benefit from royalties paid by energy
companies for the oil and natural ges that they extract
from the continental shelf off the coest of Alaska and
in the Gulf of Mexico.

Membership in the United Nations Convention on
the Law of the Sea (UNCLOS) would alter U.S. law
and current practice for the worse. I the United States
joined the convention, it would be required to trans-
fer a portion of the royalty revenue generated on the
U.S. extended continental shelf (the shelfbeyond 200
nautical miles from shore) to the Intemational See
bed Authority in Kingston, Jameica. The Authority

to distribute thase funds—considered
‘1ntemat|onal royelties™—to developing and land-

MefRsompyunctio

Talking Points
The U.S. currently enjoys full sovereignty
over its entire continental shelf. It can claim
clear title to all mineral resources (e.g., oil
and gas) lying under the shelf and can col-
lect royalty revenue for the exploitation of
such resources.

The resources located on the U.S. extend-
ed continental shelf (submerged lands 200
nautical miles or more from shore) may be
worth trillions of dollars and would generate
substantial royalty revenue.

If the U.S. joined the U.N. Convention on
the Law of the Sea, it would be required to
transfer a portion of these royalties to the
International Seabed Authority in Kingston,
Jamaica.

The ultimate beneficiaries could easily
include corrupt and despotic regimes and
state sponsors of terrorism.

Transferring royalties to an unaccountable
international organization is not in the best
interests of the United States or the Ameri-
can people, who should remain the sole ben-
eficiary of such royalties.

This paper, In its entirety, can be found at:
http://reportheritage.org/bg2561
Produced by The Margaret Thatcher Center for Freedom
Published by The Heritage Foundation
214 Massachusetts Avenue, NE
W ashington, DC 20002-4999
(202)546-4400 « heritage.org

Nothing written here is to be construed as necessarily reflecting

the views of The Heritage Foundation or as an attem pt to
aid or hinder the passage of any bill before Congress.
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locked nations, including sone that are corrupt,
undemocratic, or even state Sponsors of terrorism.
Given the potentially messive mineral wealth on
the U.S. extended continental shelf, U.S. accession
to UNCLOS would likely have significant finan-
cial implications. Congress, particularly the Serete,
needs to fully consider the potential wealth transfer
that would result from joining UNCLOS. To this
end, the U.S. Task Force on the Extended Conti-
nental Shelf needs to complete its work o that the
Senate and the rest of the U.S. govemmentwill have
abetter estimate of the royalty revenue at stake.

The UN Gonvertiononthe Lawof the Sea

The U.N. Conwvention on the Law of the Sea
wes adopted at the Third U.N. Conference on the
Law of the Sea on December 10, 1982.1UNCLOS
is considered by some to be a “constitution for the
ocean,” defining the rights and responsibilities of all
nations on matters ranging from the breadth of a
nationsterritorial weters to the conduct of ships on
the high sees

President Ronald whose Administration
participated in the final stages of the UNCLOS nego-
tiations, refused to sign the convention and stated
several objections to it, most of which dealt with
the convention’s provisions on deep seabed mining.
In subsequent years, an effort wes made to address
these objections, which were also raised by other
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Article &requiremems contraststarkly with
US.law andpolicy on resourceson the US.
continentalshelfand the disposition ofroyalties.

nations. Negotiations over revisions in the deep
seabed mining provisions of UNCLOS concluded
in 1994 during the Clinton Administration. This
addendum to UNCLOS, which sought to revise the
objectionable provisions, wes adopted by the U.N.
General Assermbly onJuly 28, 1994, and signed by
the United States onJuly 29,1994.2

President Bill Clinton transmitted UNCLOS and
the 1994 agreement to the U.S. Serete for its advice
and consent on October 7, 1994.3 Although the
Senate Committee on Foreign Relations has con+
ducted several hearings on UNCLOS, the full Sen
ate has not consented to the convention or the 1994
addendum, and the United States remains a non-
party to both instruments.

There are several reasons why the United Sates
should be skeptical of acceding to UNCLOS4
but this paper focuses on just one: Article 82 of
UNCLOS would require the United States, if it
became a member, to transfer a portion of the
royelties from exploiting resources on its extend-
ed continental shelf to the Intemational Seabed
Authority, an interational organization established

1. United Nations Convention on the Law of the Sea (UNCLOS), December 10,1982, at http://www.un.org/DeptsAos/
convention_agreements/texts/unclos/closindx.htm (April 29, 2011).

2. Agreement Relating to the Implementation of Part X| of the United Nations Convention on the Law of the Sea of
10 December 1982,July 28,1994, at http://www.un.org/Depts/los/convention_agreements/texts/unclos/closindxAgree.htm
(April 29,2011). Although the 1994 agreementrevised the UNCLOS provisions on the deep seabed, it did not modify
the treatment of mineral resources located on the continental shelfwithin nationaljurisdiction, which is the focus of

this paper.

3. United Nations Convention on the Law of the Sea, with Annexes, and Agreement Relating to the Implementation ofPart X1 of
the United Nations Convention on the Law ofthe Sea, with Annex, Treaty Doc. 103-39,103d Cong., 2d Sess., October 7,

1994, p. iii.

4. For example, see Steven Groves, “Why Reagan Would Still Reject the Law of the Sea Treaty,” Heritage Foundation
WebMemo No. 1676, October 24, 2007, at http://www.heritage.org/Research/Reports/2007/10/Why-Reagan-Would-Still-Reject-
the-Law-of-the-Sea-Treaty, Baker Spring, Steven Groves, and Brett D. Schaefer, “The Top Five Reasons W hy Conservatives

Should Oppose the U.N. Convention on the Law of the Sea,”

Heritage Foundation WebMemo No. 1638, September 25,

2007, at http://www.heritage.org/Research/Reports/2007/09/The-Top-Five-Reasons-Why-Conservatives-Should-Oppose-the-
UN-Convention-on-the-Law-of-the-Sea\ and Edwin Meese Ill, Baker Spring, and Brett D. Schaefer, “The United Nations
Convention on the Taw of the Sea: The Risks Outweigh the Benefits,” Heritage Foundation WebMemo No. 1459, May 16,
2007, at http://www.heritage.org/Research/Reports/2007/05/The-United-Nations-Convention-on-the-Law-of-the-Sea-The-Risks-

Outweigh-the-Benefits.
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by UNCLOS and seated in Kingston, Jameica. In
tum, the Authoritywould distribute the royalty rev-
enue to various developing nations in amanner that
might not advance U.S. national interests. These
Article 82 requirements contrast starkly with US.
law and policy on resources on the U.S. continental
shelf and the disposition of royalties.

Uus Lawand Poli%/onthe
Continental Shelfs Resources

Before the end of World War 11, national sover-
eignty and jurisdiction were understood to end at
the outer edge of a nations territorial sea, generally
considered to be three nautical miles (hm) from a
nation’s shoreline.5 However, there wes no consen+
sus on the limit of national claims to resources of
the sea or seabed beyond a nation’s narrow territo-
rial sea

This situation began to change on Septermber 28,
1945, when President Harry S. Truman issued Proc-
lamation 2667, “Policy of the United States With
Respect to the Natural Resources of the Sulbsoil and
SeaBed ofthe Continental Shelf.” The proclamation
states in part:

Having concem for the urgency of consenving

and prudently utilizing its natural resources,

the Government of the United States regards
the natural resources of the subsoil and sea
bed of the continental shelfbeneath the high
a5 but contiguous to the coests of the Unit-

ed States as appertaining to the United States,

subject to itsjurisdiction and control.6

Backgrounder June 2,011

The purpose and intent of the Truman Prodlame:
tion are clear from the opening paragraph, which
references “the long range world-wide need for
new sources of petroleum and other minerals” and
encourages their discovery and extraction.7Indeed,
the accomparnying White House press release
explains further:

The advance of technology prior to the pres-

ent war had already mede passible the exploi-

tation of a limited amount of minerals from
submerged lands within the 3-mile limit. Tlie
rapid development of technical knowledge and
equipment occasioned by the war now mekes
possible the determination of the resources

of the submerged lands outside of the 3-mile

limit. With the need for the discovery of addi-

tional resources of petroleum and other miner-
dls, it became advisable for the United States

to make possible orderly development of these

resources. The proclametion of the Presidentis

designed to sene this purpose.8

President Trumans proclamation wes modified
by US. lawin 1953 in the Outer Continental Shelf
Lands Act (OCSLA), which defined the outer(con-
tinental shelf (OCS) as “all submerged 1andas lying
seaward and outside of the area of lands beneath
navigable waters...and of which the subsoil and
seabed appertain to the United States and are sub-
ject to its jurisdiction and control.’® The OCSLA
definition places no limit on the seanard extent of
the U.S. continental shelf, the end ofwhich is deter-
mined only by where the deep seabed begins.
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OCSLA declared that it is U.S. policy that “the
subsoil and seabed of the outer Continental Shelf
appertain to the United States and are subject to its
jurisdiction, control, and power of disposition.”1D
The OCSLA further stated that the resources of the
continental shelfbelong to the American people:

[Tlhe outer Continental Shelf is a vital

national resource resene neid by the Federal

Governmentfor the public, which should be

mede available for expeditious and orderly

development, subject to environmental safe-
guards, in amanner which is consistent with
the maintenance of competition and other

national needs. 1.

After Truman's proclamation, at least 20 nations
followed suit by making similar claims regarding
their respective continental shelves.2 This emerg
ing practice, as well as disputes over the breadth
of territorial waters and other maritime issues, led
the U.N. General to convene the first U.N.
Conference on the Law of the Seain 1958.13 Four
Separate conventions were adopted at that confer-
ence, including the Convention on the Continental
Shelf.14 The United States ratified that convention
in 1961, and it remains in effect. 5

The Convention on the Continental Shelfaffirmed
the principle, set forth by the Truman Proclamation
and the OCSLA, regarding a nations sovereignty

over its continental shelf: “The coestal State exercis-
es over the continental shelf sovereign rights for the
purpose of exploring it and exploiting its natural
resources.””16 The convention defined the continen-
tal shelfas*the seabed and subsoil of the submearine
aress adjacent to the coest but outside the area of
the territorial sea, to a depth of 200 metres [about
650 feet] or, beyond that limit, to where the depth
of the superjacent waters admits of the exploitation
ofthe natural resources of the said areas.”I7

In making his proclamation In ]%President
Truman clearly Intended to secure new sources
ofpetroleum and otherminerals™for the
United States.

In 1980, Congress adopted, almost verbatim,
the convention’s definition of the continental shelf

in the Deep Seabed Hard Mineral Resources Act
(DSHMRA), which regulates the exploitation of
mineral resources suchasmenganese, nickel, cobalt,
and copper on the deep seabed beyond the limit of
the U.S. continental shelf. B

Since these definitions were articulated in
1958 and 1980, advancesin deep-sea mining have
made it possible to exploit the resources on the
continental shelf well beyond the depth of 650

5. Barry E. Carter, Phillip R. Trimble, and Allen S. Weiner, International Law, 5th ed. (New York: Aspen Publishers, 200j),
pp.870-871 and 882.

6 Harry S. Truman, “Policy of the United States with Respect to the Natural Resources of the Subsoil and Sea Bed of the
Continental Shelf,” Presidential Proclamation No. 2667, September 28,1945, at http://www.presidency.ucsb.edu/ws/index.
php?pid=12332 (April 29, 2011). On the same day, President Truman issued a second proclamation concerning the
establishment of conservation zones for the protection of coastal fisheries. Harry S. Truman, “Policy of the United States

with Respect to Coastal Fisheries in Certain Areas of the High Seas,” Presidential Proclamation No. 2668, September 28,

1945, at http://www.presidency.ucsb.edu/ws/index.php?pid=58816 (April 29, 2011).

~

. Truman, “Policy of the United States with Respect to the Natural Resources.”

W hile the proclamation itself prescribed no limiting criteria for the breadth of the continental shelf, the press release
stated: “Generally, submerged land which is contiguous to the continentand which is covered by no more than 100

fathoms (600 feet) of water is considered as the continental shelf.” Press release, The W hite House, September 28,1945,

at http://www.presidency.ucsb.edu/ws/index.php?pid=12332 (April 29, 2011).
9. 43 U.S. Code § 1331(a) (emphasis added).
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10. 43 U.S. Code § 1332(1).

11. Ibid., § 1332(3) (emphasis added).

12. The notion of the Truman Proclamation that a nation has an exclusive right to its continental shelfwas affirmed by the
International Court ofJustice in 1969. North Sea Continental Shelf Cases, 1969 I.C.J. 3 (February 20), pp. 32-23, para.
47. See also Carter et al, International Law, p. 885. (“[I]n the North Sea Continental Shelf Cases...the ICJ recognized that
certain articles ofthe Convention [on the Continental Shelf] had become customary international law. This case basically
recognized that the coastal state could claim jurisdiction over resources throughout the natural prolongation of the
continental landmass.”)

13. U.N. Codification Division, Office of Legal Affairs, “United Nations Conference on the law of the Sea, 1958,”72009,
at http://untreaty.un.org/cod/diplomaticconferences/lawofthesea-1958 Aawofthesea-1958.html (April 29, 2011).

14. Convention on the Continental Shelf, Geneva, April 29,1958, at http://untreaty.un.org/ilc/texts/instruments/english/
conventions/8_|_1958_continental_shelf.pdf (April 29, 2011).

15. U.S. Department of State, Treaties in Force: A List of Treaties and Other International Agreements of the United States in Force
onJanuary 1,2010, p. 401, at http://www.state.gov/documents/organization/143863.pdf (April 29, 2011).

16. Convention on the Continental Shelf, Art. 2(1).

17. Convention on the Continental Shelf, Art. 1. Article 1 also contains a secondary definition of the continental shelfas
“the seabed and subsoil of similar submarine areas adjacent to the coasts of islands.”

18. Deep Seabed Hard Mineral Resources Act, 30 U.S. Code § 1401 etseq., §§ 1401(b), 1403(2).
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feet. O The definition of “continental shelf,” derived
both from the Convention on the Continental
Shelf and from the DSHMRA, therefore essentially
enconpesses the entire U.S. continental shelf out
to the margin where it meets the deep seabed floor.

The Truman Proclamation, the OCSLA, the Con-
vention on the Continental Shelf, and the DSHVIRA
collectively represent the staws quo 0N the defini-
tion of the U.S. continental shelf and the dispasi-
tion ofits resources. In making his proclamation in
1945, President Truman clearly intended to secure
“hew sources of petroleum and other minerals” for
the United States. The OCSLA confirmed President
Trumansassertion of U.S. jurisdiction over and con
trol of its continental shelf and mandated that the
resources of the continental shelf are “held by the
Federal Government for the public.”

Finally, the provisions of the Conventtion on the
Continental Shelf are entirely consistent with US.
lans that define and delimit the continental shelf,
such as the DSHMRA, and the convention places no
restrictions on U.S. aocessto all resources of the shelf
orits right to all benefits derived from those resources.

The Continental Shelfand
the Bxdusive Economic Zore

The 1945 Truman Proclamation claimed the
entire U.S. continental shelf in a holistic and indi-
visible state, with no demarcation line for an “outer”
continental shelf. In 1953, the OCSLA clarified the
Truman Proclamation’s description by dividing the
continental shelf between a narrow portion of the
continental shelfabutting the coastline—the “lands
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UnderUNCLOS, the sovereign rights ofa nation
toits continentalshelflying beyond the nm
EEZare notabsolute.

beneath navigable waters™—and the vast area of the
shelfbeyond those lands, which wes designated the
“outer” continental shelf.20

The concept of an undivided continental shelf
became complicated in 1982 when the Third U.N.
Conference on the Law of the Seaadopted the U.N.
Convention on the Law of the Sea. UNCLOS pro-
visions draw a distinction between the
lands of the continental shelf that extend from a
nations shoreline out to 200 nautical miles and
any submerged lands beyond 200 nm.2L Under
UNCLOS, the submerged lands within the 200 nm
limit fall within a nation’s exclusive economicjzore
(EEZ), within which a nation has “sovereign rights
for the purpose of exploring and exploiting, con-
serving and managing the natural resources...of the
seabedand its subsoil.”2However, under UNCLOS,
the sovereign rights of a nation to its continental
shelflying beyond the 200 nm EEZ are not absolute.

President Ronald Reagan decided not to becone a
party to UNCLOS for several reasons, many of which
were related to its provisions on deep seabed mining
beyond the continental shelf. However, in 1983, he
issted Prodametion 5030, which dedared the exis-
tence of a US. EEZ and defined the US. zore in a
manner consistent with the UNCLOS  definition.23
The proclamation stated that the U.S. EEZ extended

19. For example, Transocean, the worlds largest offshore drilling contractor, has rigs that can operate in waters more than
10,000 feet deep. See Transocean, “Our Rigs: Listing by Water Depth,” at http://www.deepwater.com/fw/main/List-by-Water-

Depth-77.htm| (April 29, 2011).

20. 43 U.S. Code § 1331(a). For the definition of “lands beneath navigable waters,”see 43 U.S. Code § 1301(a).
The distinction between the “outer continental shelf’and “extended continental shelf is further complicated by
the practice of the U.S. Department of the Interior, which regularly uses the term “outer continental shelf as shorthand
to describe planning areas that it has designated for oil and gas leasing off the continental United States.

N
e

. Article 76 of UNCLOS dictates the manner for measuring the outer limit of the continental shelf beyond 200 nautical

miles for UNCLOS members. UNCLOS members are required to submit any claims to continental shelflands beyond
200 nm to the Commission on the Limits of the Continental Shelf for review and approval. See UNCLOS, Annex 11, and
Commission on the Limits of the Continental Shelf, at http://www.un.org/Depts/los/clcs_new/clcs_home.htm (April 29, 2011).

2
2

N

. UNCLOS, Arts. 56-57

w

. Ronald Reagan, “Exclusive Economic Zone of the United States of America,” Proclamation 5030, March 10, 1983, at

http://www.presidency.ucsb.edu/ws/index.php?pid=41037 (April 29, 2011).
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200 nm from the U.S. coestline and that the United
States had sovereignty over the living and nonliving
resources of the seabed and subsoll of the continental
shelflayingwithin the EEZ

While Proclamation 5030 is silent on U.S. sover-
eignty beyond the EEZ, it does state that the proc-
lamation “does not change existing United States
policies conceming the continental shelf” 24 A dis-
tinction between the status of submerged lands
within and outside the 200 nm line likely seemed
unnecessary at the time because the technology to

24.  Ibid.

Map | =B 2561 X _hericage.org

exploit mineral resources on the continental shelf
beyond that line wes at best in a nascent stage.
However, the technology for deep-sea exploration
hes continued to advance, and in recent years, the
potential to exploit mineral resources beyond the
200 nm EEZ has groan.

Since 2003, in an effort to define the outer limit
of the U.S. continental shelf, the United States hes
oollected bathymetric mapping data (to ascertain
water depth) on the outer margins of the continen-
tal shelfin the Arctic Ocean, the Gulf of Alaska, the
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Gulf of Mexico, the Atlantic Coast, and the Bering
Sea and off the Northern Mariana Islands, King-
man Reef, Palmyra Atoll, Guam, Hawaii, and the
West Coast. The U.S. Extended Continental Shelf
Task Force, an interagency project, is conducting
this data collection.25 To differentiate these areas
from the “outer”” continental shelf, as a term of con-
venience, the task force designates the continental
shelf extending beyond the 200 nm EEZ &s the
“extended continental shelf (ECS).

Todate, the ECSTaskForce hesidentified sixareas
that “likely” contain submerged lands that qualify
s ECS and nine aress that “possibly”” contain such
lands. The six likely areas are off the Atlantic Coast,
in the Arctic, in the Bering Sea, west of the Marianas
Islands, and two small aress in the Gulf of Mexi-
c0.BThe nine “possible” ECS areasinclude the Gulf
of Alaska, the westem end of the Aleutian Islands,
east of the Mariana Islands, Hawaiis Necker Island,
the Johnston Atoll, the Kingman Reef and Palnyra
Atoll, and three areas off the West Coast. Over the
next several years, the task force will collect addi-
tional information, particularly seismic-reflectiory
refraction data, to identify the outer boundaries of

the U.S. ECS more definitively.

As Map 2 indicates, there is a great deal of poten-
tial for the existence of U.S. ECS in more than a
dozen locations across the globe.

The value of the potential oil and natural ggs
depasits and other minerals lying beneath the US.

ECS is difficult to estimete at present, but it is like-
ly substantial. According to the ECS Task Force,
“Given the size of the U.S. continental shelf, the
resources we might find there may be worth many
billions if not trillions of dollars.”27

Royalties and Revenue

Exploitation of resources from the U.S. ECS is
expected to generate royalties in the near future,
and the United States will forgo some of those roy-
alties if it joins UNCLOS. The potential financial
impact of joining UNCLOS iis evident from a brief
review of how revenue is generated from activities
currently taking place on the U.S. outer continental
shelfwithin the 200 nm line.

A wealth of mineral resources (e.g., oil andjnatu-
ral gas) lies below the surface of the US. OpS.B
Alaskas OCS alone may contain aimost 10 billion
barrels of oil and 15 trillion cubic feet of natural
ges. DMassive known resenves of oil and natural ggs
alsolie beneath the OCS in the Gulf of Mexico.

The Bureau of Ocean Energy Management) Reg-
ulation and Enforcement (BOEMRE)in the U.S.
Department of the Interior maneges the nation's
oil, natural ges, and other mineral resources on the
OCS.3L One of BOEMRES primary activities is man-
aging sdles of offshore oil and ges leases. Thrbugh
BOEMRE, the United States leases OCS tracts to
companies for exploration and exploitation.! The
companies bid competitively for leases, and the
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25. U.S. Department of Commerce, National Oceanic and Atmospheric Administration, National Ocean Service, “Extended
Continental Shelf Project,” Web site, at http://continentalshelf.gov (April 29, 2011).

26. The “greatest potential” for an ECS is the area of the Chukchi Borderland of the Arctic Ocean. Larry A. Mayer, A. Armstrong,
B. Calder, andJ. Gardner, “Sea Floor Mapping in the Arctic: Support for a Potential US Extended Continental Shelf,”
International Hydrographic Review, May 2010, p. 15, at http://ccom.unh.edu/publications/Mayer_2010_IHR_Sea_Floor_ [
Mapping_In_The_Arctic.pdf (May 13, 2011).

27. U.S. Department of Commerce, National Oceanic and Atmospheric Administration, National Ocean Service, “About
the Extended Continental Shelf Project," September 22, 2010, at http://continentalshelf.gov/about.html (April 29, 2011).

2

®

. “Minerals” include “oil, gas, sulphur, geopressured-geothermal and associated resources, and all other minerals which
are authorized by an Act of Congress to be produced from ‘public lands.””43 U.S. Code § 1331(q).

29.

©

Northern Economics and University of Alaska Anchorage, Institute of Social and Economic Research, “Potential

National-Level Benefits of Alaska OCS Development,” February 2011, at http://www.northerneconomics.com/pdfs/ShellO,CS/

National%?20Effects%20Report%20FINALpdf (April 29, 2011).

30. The Minerals Management Service (MMS) was renamed the Bureau of Ocean Energy Management, Regulation and
EnforcementonlJune 18, 2010. For purposes of consistency, this paper will refer to it as the BOEMRE regardless of date.

31. U.S. Department of the Interior, Bureau of Ocean Energy Management, Regulation and Enforcement, “Frequently Asked

Questions,” at http://www.boemre.gov/ooc/newweb/frequentlyaskedquestions/frequently: ions.htm (April 29, 2011):
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winning company is required to make certain pay-
ments to the Secretary of the Interior for deposit
into the U.S. Treasury.

First, the company that mekes the highest bid
pays a ‘bonus bid,” an up-front payment to secure
the lease. Second, until production begins at the site,
the company makes annual “rent” payments of $5 to
$11 per acre, depending on the water depth at the
site. Finally, once production begins, the company
pays an annual royalty on the value of production

at the site. The OCSLA setsa minimum annual roy-
alty rate of 12.5 percent, but that rate has increased
over the years and often fluctuates between 125
percent and 16 percent, depending on the depth of
the water at the site of production.

The typical royalty rate on the Alaskan OCS is
125 percent3 However, new leases have a royalty
rate of 18.75 percent, which will likely be the rate
for future leases3B All royalties, rents, and bonus
bids generated from lease sdes and production on

32. Northern gonomics and University of Alaska Anchorage, “Potential National-Level Benefits of Alaska OCS Develop-

ment,” p.
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the Alaskan OCS are transferred to the US. Trea
sury general fund.

Bonus bids, rent payments, and royalty pay-
ments are distributed differently in the Gulf region.
The Gulf of Mexico Energy Security Act of 2006
(GOMESA) govermns the distribution of revenue
from mineral exploitation in the Gulf of Mexico.3%
GOMESA splits the revenue between the U.S. Trea
sury and certain U.S. states that border the Gulf.3
The US. Treasury general fund receives 50 per-
cent of the revenue from Gulf OCS leases, and the
remaining 50 percent is divided between the Gulf
States (37.5 percent) and the Land and Water Con-
servation Fund (12.5 percent).3

Exploitation ofresourcesfrom the US. extended
continental shelfis expected to generate royalties
In the nearfuture, and the United States will
forgo some ofthose royalties ifitjoins UNCLOS.

Both the Alaskan OCS and Gulf OCS will con-
tinue to generate revenue for the United States for
many years to come. According to Interior Depart-
ment estimates, the U.S. OCS contains 8.5 billion
barrels of oil and 29.3 trillion cubic feet of natural
os in proved and unproved resenes and another
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86 billion barrels of oil and 420 trillion cubic feet of
natural ges in asyet undiscovered resources. 3

Such vast resources will continue to generate
billions of dollars in royalty revenue for the United
States. A recent report by the Institute for Social and
Economic Research at the University of Alaska eval-
uated further development of the Alaskan OCS,3
focusing on the Beaufort Sea OCS and the Chuk-
chi Sea OCS, the two OCS areas off the northem
shore of Alaska. Assuming a minimum royalty rate
of 12.5 percent, mineral exploitation in these two
areas would generate almost $92 billion in royalty
revenue over the next 50 years.®
"Sharing'' US Royalties

As noted, the Trumen Proclamation, the OCSLA,
the Convention on the Continental Shelf, and the
DSHMRA represent the staws quo regarding the def-
inition of the U.S. continental shelf and the disposi-
tion of its resources. That is to say that the grtire
continental shelf, from the shoreline to the end of
the ECSwhere the deep seabed begins, is sovereign
territory of the United States, subject to its complete
jurisdiction and control. U.S. accessionto UNCLOS
would significantly alter the status quo.

If the United States became an UNCLOS mem+
ber, it would be required to transfer a substantial

33. Marc Humphries, Robert Pirog, and Gene W hitney, “U.S. Offshore Oil and Gas Resources: Prospects and Processes,”
Congressional Research Service Reportfor Congress,June 1, 2010, p. 18, at http://www.cnie.org/NLE/crsreports/10May/

R40645.pdf(May 2, 2011), and 43 U.S. Code § 1337(a).
3
3

a A

. Gulfof Mexico Energy Security Actof 2006, Public Law 109-432.

. For the purpose of mineral exploration and exploitation, the Gulf of Mexico has been divided into several areas: the 181

Area, 181 South Area, Central Planning Area, Eastern Planning Area, and 2002-2007 planning area. GOMESA defines
“Gulf producing state” as the states of Alabama, Louisiana, Mississippi, and Texas. Public Law 109-432, § 102(7).

3

=S

. Public Law 109-432, § 105(a). The Land and Water Conservation Fund helps states to develop and purchase federal!

parks and recreation land. GOMESA further mandates that 20 percent of the royalty revenue appertaining to the Gulf
states must be distributed to certain municipalities defined as “coastal political subdivisions” (CPS). Public Law 1097432,
8§ 102(10) and 105(b)(3). However, under the current laws, there may be no revenue distributions to CPS from royalties
generated on the F.CS because CPS, as defined, are necessarily more than 200 nautical miles from the geographic center
of any tract that could be leased on the ECS. GOMESA, § 102(10)(B). Finally, some OCS revenue is distributed to the
National Historic Preservation Fund, which provides grants for historic sites. U.S. Energy Information Administration,
Office of Oil and Gas, “Overview of U.S. Legislation and Regulations Affecting Offshore Gas and Oil Activity,” September
2005, p. 15, at http://www.eia.doe.gov/pub/oil_gas/natural_gas/feature_articles/2005/offshore/offshore.pdf (May 3, 2011).

37. U.S. Department of the Interior, Survey ofAvailable Data of OCS Resources and Identification of Data Gaps, 2009, pp. 5 and
11-11, at http://www.boemre.gov/5-year/PDFs/45-DayReportAvailableDataOnOffshoreResources.pdf(May 3, 2011).

38. Ibid.
39. Ibid., p. 9.

©

Heriaggfoupdation,

pae 9

No. 2561 Backgrounder

portion of the royalties generated on the U.S. ECS
to the Intemational Seabed Authority. 4D UNCLOS
requires member states to “share” a portion of
their royalty revenue for all oil, ges, or other min-
eral resources extracted from the continental shelf
beyond 200 nm.4L This would include, if the U.S.
were a member, the extended continental shelf42
Article 82 of UNCLOS states:

The coestal State shall make payments or
contributions in kind in respect of the exploi-
tation of the non-living resources of the con-
tinental shelfbeyond 200 nautical miles from
the baselines from which the breadth of the
territorial seais measured 43

These payments are to be made to the Author-
ity on an annual besis. Like the royalties paid by
companies that enter leases under the OCSLA, the
amount of the royalty is based on the value of pro-
duction at the particular site—in most cases, an off-
shore drilling platform extracting oil or natural ggs
from the seabed According to a recent study con-
ducted for the Authority, such payments are consic-
ered ‘intemational royalties.” 24

Member states begin to pay these “intemational
royalties” during the sixth year of production at the
site, apparently to allow the company a grace peri-
od of five years to recoup the costs of exploration.
Startingwith the sixth year of production, UNCLOS

40. UNCLOS, Art. 156.

Jre2 11

members must pay 1 percent of the total production
at that site to the Authority Thereafter, the royalty
rate increases in increments of 1 percentage point
peryear until the twelfth year of production, whenit
reaches 7 percent. The annual royalty rate remains at
7 percent until production cesses at the site. 6

The entire continentalshelf,from theshoreline
to the end ofthe ECS where the deep seabed
begins, Is sovereign territory ofthe United States.
U.S. accessionto UNCLOS would significantly
alter the status quo.

If the United States became an UNCLOS mem+
ber, it would effectively be agreeingto transfer to the
Interational Seabed Authority a considerable por-
tion of the royalties generated on the U.S. ECS that
would otherwise be deposited in the U.S. Treasury
for the benefit of the American people46 Assum
ing that the royalty rate on the U.S. ECS is set at
125 percent, the U.S. would be required to transfer
more than half of its royalty revenue to the Author-
ity beginning in the twelfth year of production until
production ends47 Given that ECS resources ‘may
be worth many billions if not trillions of dollars,”8
the U.S. would be obligated to pay substantial inter-
national royalties to the Authority.

41. According to a report commissioned by the Authority, it was representatives from the U.S. delegation that, during

negotiations regarding UNCLOS, first proposed the revenue-sharing scheme that ultimately became Article 82
International Seabed Authority, Issues Associated with the Implementation ofArticle 82, Technical Study No. 4, 2009,
p. 15, at http://www.isa.org.jm/files/documents/EN/Pubs/Article82.pdf (May 12,2011).

4

~

. UNCLOS refers to the area of the continental shelfbeyond 200 nm as “the continental shelfbeyond 200 nautical miles.”

See UNCLOS, Arts. 76 and 82(1). Other sources refer to this area as the “outer continental shelf.” For the sake of
simplicity and clarity, this paper refers to the area beyond 200 nm as the “extended continental shelf.”

43. UNCLOS, Art. 82(1).
44.

IS

International Seabed Authority, Issues A i with the |

ion ofArticle 82, p. 25.

45. UNCLOS, Art. 82(2).

46. The Clinton Administration did not oppose the revenue-sharing provision: “On balance, the package contained in the

Convention, including revenue sharing at the modest rate set forth in Article 82, clearly serves United States interests.”

Treaty Doc. 103-39, p. 58
4

3

. The United States would notbe permitted to enter a reservation regarding Article 82 that would exempt it from

complying with the royalty-sharing scheme. Article 309 states, “No reservations or exceptions may be made to this

Convention unless expressly permitted by other articles of this Convention.” Article 82 does not expressly permit a

reservation.

48. U.S. Department of Commerce, “About the Extended Continental Shelf Project.”
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The United States will likely soon begin to
exploit the oil and natural ges resources on its ECS.
The BOEMRE hes alreadly issued exploration leeses
for aress located, at least in part, on the U.S. ECS.
Indeed, during the bidding process, the BOEVRE
hes given notice to companies bidding on offshore
leases about UNCLOS Atrticle 82. Since at least
2001 and asrecently as2008, BOEMRE hes advised
companies that the Article 82 royalty payment pro-
visions would apply if the United States joins the
convention.

The BOEMRE is not alone in its opinion that
activities on the ECS will commence sooner rather
than later. The report commissioned by the Author-
ity predicts that, while Article 82 “hasbeen dormant
since the adoption of the Convention,”it “Wwill soon
awaken,” and royalties from that provision may
come due to the Authority as early as 2015.5

If the United States accedes to UNCLOS,
potentially billions ofdollars In royalties would
be transferred to the International Seabed
Authority How the Authority would dispense
those "internationalized" royalties is less clear.

In sum, under current U.S. law and policy, all roy-
alties and other revenue generated fromexploitation
oftheU.S. ECSand owed to the United Stateswould
be deposited in the U.S. Treasury to be dispensed in
the best interest of the United States and die Ameri-
canpeople. However, if the United States accedes to
UNCLOS, potentially billions of dollars in royalties
would instead be transferred to the Authority pursu-
ant to Article 82. How the Authoritywould dispense
those “intemationalized” royalties is less dear.

June 2, 2011
The Authority’s Distribution
of ECS s

UNCLOS authorizes the Authority to distribute
royalty funds to despatic regimes, corrupt nations,
and even state sponsors of terrorism, arguably with-
out the final consent of the United States or any
other country that might pay intemational royalties
pursuant to Article 82.

UNCLOS provisions direct that intemational
royalties generated by resource exploitation of the
ECSbe distributed to certain recipients to the exclu-
sion of athers. The Authority is required to distrib-
ute the revenue only to UNCLOS members and to
preference developing countries, particularly those
that are landlocked or the “least developed,”and to
“peopleswho have not attained full independence or
other self-goveming status.”5L

If the United Statesjoined UNCLOS, it would be
one of more than 160 nations that are party to the
convention andwould have limited control over the
disposition of Article 82 revenue. All final dedisions
on the “equitable sharing of.. | and contri-
butions made pursuant to article 82" are made by
the Assembly, the “supreme organ” of the Authority.
The Assembly consists of all nations that are party to
UNCLOS.32The United Stateswould have only one
vote in any Assermbly decision, whether it dealt with
Article 82 revenue or some other matter.53

Some UNCLOS proponents maintain that the
United States, if it joined the convention, would
have a ‘teto” over such decisions because the US.
would hold a permanent seat on the 36-member
Council, which is the executive organ of the Author-
ity.54In fact, UNCLOS empowers the Council only
to make recommendations to the Asserbly on the

49.
50. lbid., p. xi.

©

International Seabed Authority, Issues A i with the |

1tation ofArticle 82, pp. 3-8.

51. UNCLOS, Arts. 82(4) and 162(2)(0)(i). At the time of the UNCLOS negotiations, the phrase “peoples who have not
attained full independence or other self-governing status” was widely understood as a euphemism for the Palestinian

Liberation Organization.
. UNCLOS, Art. 160(1), (2)(f)(i).
Ibid., Art. 159(6).

5
53.
54.

AN

Ibid., Art. 162. The United States secured for itselfa permanent seat on the Council in the 1994 agreement, which assigns

a permanent Council seat to the nation with the largest economy in terms of gross domestic product on the date of entry

into force. Agreement Relating to the Implementation of Part XI of the United Nations Convention on the Law of the Sea

of 10 December 1982, Annex, § 3(15)(a).

s

dispaosition of Article 82 revenue, which the Assem+
bly may approve or disapprove.55Any Council rec-
ommendation that is disapproved by the Assermbly
is retumed to the Council “for reconsideration in

the light of the views expressed by the Asserbly.’ %
Therefore, in function and form, the

mekes final determinations regarding the disposi-
tion of Article 82 revenue.

UNCLOS does notrequire thatArticle &revenue
bespentin a transparentor accountable manner.

Thus, it is unlikely that the United States would
be able to prevent the Authority from distributing
Avrticle 82 revenue to Cuba and Sudan, UNCLOS
members that the U.S. State Department hes des-
ignated as state sponsors of terrorism.57 It would
also be difficult for the United States to block the
Authority from sending funds to the undemocratic,
despotic, and/or brutal regines in Belarus, Bunma,
China, Somalia, and Zimbabwe.BFinally, the United
Stateswould have limited ability to stop the transfer
of Article 82 revenue to corrupt regimes, especially
given that 13 of the 20 most corrupt nations in the
world are UNCLOS members.®

By virtue of its seet on the Council, the United
States might be able to hinder decisions to distribute
Article 82 revenue for purposes to which it objects.
Whether the United States would be steadfast in its
objections to such distributions and whether the

55.

a
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Assemblywould meke any such distributions with-
out the consentt of the Council are open questions.®

UNCLOS is silent on how UNCLOS nations that
receive Article 82 royalty revenue should spend
it. UNCLOS does not require recipient nations to
spend the revenue on anything related to the ooeans
or the maritime environment. Nor does it require
them to spend the revenue on humanitarian or
development projects, even though most, if not all,
of the €ligible recipients are supposed to be poor,
developing countries. Recipients are apparently free
to spend the funds on military expenditures or sim-
ply depasit theminto the personal bank accounts of
national leaders.

Finally, UNCLOS does not require that Article
82 revenue be spent in atransparent or accountable
manner. Apparently, the Authority simply hands
over substantial amounts of money to the recipient
nation to be spent however that nation sees fit, no
matter how corrupt or inept that nation’s leader-
shipis.

What the United States Should Do

The U.S. govemment needs a better understand-
ing of the magnitude of the mineral wealth on and
beneath the U.S. extended continental shelf before
it begins to contemplate UNCLOS membership.
Without a well-informed estimate of the poten-
tially vast resources of the ECS, the U.S. Senate is
in no position to make an intelligent decision on
UNCLOS apcession To that end:

Ifthe U.S. were an UNCLOS member, it would have a greater ability to affect decisions by the Council regarding Article

82 revenue because such decisions by the Council require consensus. UNCLOS, Arts. 161(8)(d), 162(2)(o)(i).

56. UNCLOS, Arts. 160(2)(D (i) and 162(2)(0)(i), and AgreementRelating to the Implementation of Part X1 of the United

Nations Convention on the Law of the Sea, Annex, § 3(4).

57. U.S. State Department, Office of the Coordinator for Counterterrorism, Country Reports on Terrorism 2009, August 5, 2010,
chap. 3, at http://www.state.gOv/s/ct/rls/crt/2009/140889.htm (May 3, 2011). Neither Iran nor Syria, the two other designated

state sponsors of terrorism, are parties to UNCLOS.

5

o

. “Table of Independent Countries,” in Freedom House, Freedom in the World 2011, at http://www.freedomhouse.org/images/

File/fiw/Tables%2C%20G raphs%2C%20etc%2C %20FIW%202011_Rcvised%201_11_11.pdf (May 3, 2011).

5

©

. Transparency International, “Corruption Perceptions Index 2010 Results,” at http://www.transparency.org/policy_research/

surveys_indices/cpi/2010/results (May 3, 2011). Thirteen of the 20 most corrupt nations on the 2010 index are UNCLOS
members: Angola, Burma, Chad, Democratic Republic of Congo, Equatorial Guinea, Guinea, Iraq, Kenya, Laos, Papua

New Guinea, Russia, Somalia, and Sudan.

6

o

. While UNCLOS establishes a conciliation process for situations in which the Council is unable to reach a consensus

(i.e., Art. 161(8)(e)), no such process is established for situations in which the Council and the Assembly are at an

impasse.
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The United Nations Convention on the Law ofthe Sea, also known as the Law o fthe Sea Treaty (or LOST),
presents a dilemma for some national security conservatives.

On one hand, LOST “codifies” key navigational rights and freedoms that are important to the U.S. Navy— and
the Navy brass actively supports ratification ofthe treaty on those grounds. On the other hand, one could be
forgiven for thinking the U.S. Navy's 11 supercarriers, 75 nuclear submarines, and 200 other vessels, along wilh
nearly 4,000 aircraft and 340,000 active duty personnel, obviate the need for a document that would merely
allow us to do what we already do, and what we are entitled to do, with or without codification by the
international community, such as it is. Still, when the U.S. Navy and the Joint Chiefs o f Staffrepeatedly and
forcefully argue that something is crucial to the success ofU.S military operations— as they have inthe case of
LO ST— conservatives usually salute.

So why hasU S membership inthe treaty proven so elusive to the Navy? Why have national security hawks in
the Senate refused to foil in line? One reason may be that the Navy has been warning for nearly two decades of
imminent and dire consequences that would stem from a failure to ratify the treaty (which took effect for
signatories in 1994), and those fears have yet to be realized.

Over the years a procession o fadmirals has warned that the United States cannot guarantee its navigational
rights unless it ratifies the treaty. “ Ibis may be our last opportunity to ‘lock in’ those critical navigational and
overflight rights,” wrote one admiral— in 1995. More thana dozen years later, in2007, the vice chiefo fnaval
operations repeated the same warning to the Senate Foreign Relations Committee: “We need to lock in the
navigation and overflight rights and high seas freedoms contained in the Convention while we can.” With a
possible Republican majority returning to the Senate in 2013, LOST is back on the front burner. Senator John
Kerry is quietly working to recruit the necessary Republican votes to ratify the treaty and seize the “last chance
to lock in” our rights under the authority ofthe United Nations.

The feet ofthe matter is that the Navy has not only survived but thrived without the supposed benefits ofLOST
membership The Continental Congress established the Navy in 1775, and over the ensuing 236 years it has
become the greatest maritime force in history. LOST was first adopted at the United Nations in 1982, yet
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somehow the Navy has managed to protect U.S. maritime interests down to the present day.

On the high seas, the U.S.Navy ‘locks in” its rights and freedoms— and the rights and freedoms o f every other
peace-loving, seafering nation—not by membership in LOST, but by its capacity to sink any sh$>that would try
to deny those rights. When a foreign country makes an excessive jurisdictional claim that interferes with
navigation ofthe seas by military or commercial ships, the United States disputes it through the Freedom of
Navigation Program—a combination o fdiplomatic protest by the State Department and operational
assertiveness by the Navy. For example, in 1993 Iran passed a law prohibiting warships from passing throu”i
waters it claimed inthe Strait o fHormuz without prior authorization. The United States diplomatically protested
the law, and our warships transit through Hormuz several times a year without permission from Tehran

Other nations— including many that are party to the treaty— regularly violate customary international maritime law
(and the provisions ofLOST) by making excessive claims about the extent o ftheir territorial waters. The Navy
just as regularly counters those claims. It operates in the South China Sea, steams through the Straits o f Hormuz
and Malacca, and transits key archipelagic waters, all contrary to excessive claims made by China, Oman,
Indonesia, and the Philippines (all ofwhich, by the way, are signatories o fLOST). From 1993 to 2010, the
Navy conducted hundreds o fFreedom ofNavigation operations to challenge excessive maritime claims made by
47 different nations.

When push comes to shove, literally and figuratively, reliance on the good feith o fother maritime nations to live
up to their commitments under LO ST is not the optimal way to secure the Navy's navigational rights This was
best illustrated in 2009 when China confronted and harassed the USNS Impeccable and Victorious, two Navy
support ships with civilian crews operating in international waters, but within China’s exclusive economic zone.

In March 2009 the Impeccable was engaging in lawful surveillance activities in the South China Sea folly 75
miles from Chinese territory when it was confronted repeatedly by the Chinese Navy and various “fishing
vessels.” The vessels threatened to collide with the unarmed Impeccable on several occasions and attempted to
destroy its towed sonar array. In response, the Obama administration protested to Beijing and sent the USS
Chmg-Hoon, a destroyer, to escort the Impeccable on its next mission Drat is how maritime rights are ‘locked
in”

What would have happened differently ifthe United States had been a party to the Law ofthe Sea Treaty in
March 20097 Is it possible that the Impeccable’s skipper could have shooed offthe Chinese assault by running
to the shfe’s gunwale waving a copy ofthe treaty over his head? Ifthe Senate finally ratifies the treaty, will China
actually live up to its LOST commitments and respect the right o four surveillance ships to track Chinese
submarines out o f their new base on Hainan Island? These questions answer themselves.

Instead o fdebating a flawed treaty that was rejected by President Reagan almost 30 years ago, the Senate
should endeavor to provide the Navy with the resources it needs to preserve its preeminent position on the
world’s oceans. That is the only way to ensure that the Navy can successfully prosecute its mission o f protecting
navi~*honal refits and freedoms on a global basis.

What is ultimately required to secure customary rights on the high seas are the ships, aircraft, missiles, and sailors
ofthe U.S. Navy. Unfortunately, they fece ever more cuts by the Obama administration and its allies in
Congress.

Ratifying the Law ofthe Sea Treaty would force the United States to submitto U.N.-administered international
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tribunals that are as capricious as the U.N. itself Meanwhile, the real law o fthe sea is going to be administered Join over 200,000 Americans who rely on
as italways has been, by hundreds o fthousands oftons ofhardened steel. Congress needs to make sure it is Heritage's Morning Bell e-mail to stay up to
U.S.-flagged steel that's doing the administering. date on the policy battles that affect them.
Michael Goldfarb is a contributing editor to The Weekly Standard. Steven Groves is afellow at the
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LOST in the Arctic: The U.S. Need Not Ratify the Law
of the Sea Treaty to Get a Seat at the Table
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EDITORS'PICKS: Centralbankers take on activistrole to quellglobaleconomics

FEULNER: Sink the Law ofthe Sea Treaty
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ByEdFeulner - The Washington Times Monday, May21,2012

Want the United States to gain legal access to the vast amount of oil and natural gas in the
underwater extended continental shelf? Get LOST - specifically, the U.N. Convention on the Law of
the Sea Treaty (LOST).

The Obama administration wants the Senate to act on the treaty, which has been around since 1982
Sen. John Kerry, Massachusetts Democrat, will be holding a series of hearings, beginning
W ednesday, to make the case for LOST.

According to its advocates, we need LOST fora variety of reasons. One ofthem concerns the oil and
gas resources located inthe outer limits of our continental shelf. The treaty's proponents say we can
obtain legaltitle to itonly by signing on to the treaty.

“Ifthe United States does not ratify this treaty, our ability to claim the vast extended continental shelf
off Alaska will be seriously impeded,” said Sen. Richard G. Lugar, Indiana Republican

Without LOST, we are told, we will not be able to develop the hydrocarbon resources beneath the
extended continental shelfin areas such as the Gulfof Mexico and the Arctic Ocean

Sounds pretty dire and, at a time of fluctuating prices for gasoline and other forms of energy,
alarming. Fortunately, it's nottrue.

Under international law and long-standing U.S. policy, we already have access to these areas
Presidents dating back to Harry Truman have issued proclamations - and Congress has passed laws
- establishing America's maritime laws and boundaries. And no one has challenged them

Perhaps LOST's proponents would like this to change. They tend to be fans of superfluous
international agreements and frequently back policies that would tie the hands of the U.S. and
prevent us from acting in our own interests. But the fact remains that their claim about LOST being
necessary to obtain legal title to the oil and gas underthe extended continental shelf is pure fiction.

A big partofthe reason this matters is that a lot of money is at stake. Itis hard to say exactly how
much hydrocarbon deposits there are beneath the extended continental shelf, but according to the
ECS Task Force, "Given the size ofthe U.S. continental shelf, the resources we find there may be

worth many billions, if nottrillions, of dollars.”

Forgoing such a treasure is notthe only way thatthe United States could lose out financially under
LOST. Environmental activists are high on the treaty, too. That is because they anticipate suing the
U.s., if itjoins LOST, to force America to adopt the radical climate-change agenda they have been

unsuccessful at imposing. So far, at least.

Climate-change alarmists have tried again and again in recent years to secure an international
agreement. In Denmark, Mexico and South Africa, they have tried to come up with a legally binding
climate-change pact. Considering what an economic wrecking ball such an agreement would
representto the U.S. and its allies, we can be glad they failed. But now they think they have found a
solution: LOST

Groups such as Greenpeace would love a chance to make the U.S. pay in international court. And
that is just vtfiat we would do under the U.S. Convention on the Law ofthe Sea - pay.

“In addition to needlessly exposing itself to baseless environmental lawsuits," writes The Heritage
Foundation's Steve Groves, an expert on LOST, “the United States would be required to transfer

vwwv.washingtontimes.conV news/2012/may21/want-the-inited-states-to-gair>-legal to-the/print/
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billions of dollars in oil and gas royalties ... to the International Seabed Authority for redistribution to
the developing world."

W hat does this mean? In short, it means that the United Nations wll have an independent source of
income, courtesy ofthe United States

So who has Sen. Kerry invited to testify at his hearings? Secretary of State Hillary Rodham Clinton,
Secretary of Defense Leon E. Panetta and Gen. Martin Dempsey, chairman of the Joint Chiefs of
Staff. All of them are proponents of the treaty. So do not expectto hear a word about any of its many
drawhacks.

LOST amounts to litle more than an expensive power grab by America's detractors worldwide.
President Reagan was right to reject it 30 years ago. The U.S. Senate should do the same thing
today.

EFe lraispeidrtofteHieprudinmieiegag
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p roponents ofU.S. accession to the

United Nations Convention on
the Law ofthe Sea (UNCLOS) claim
thatunless the United States joins
the convention, itwill be unable to
gain “international recognition” of
the outer limits ofthe U.S. conti-
nental shelfbeyond 200 nautical
miles (hnm), an area known as the
“extended continental shelf” (ECS).
Forexample, Senator Richard Lugar
(R-IN), along-time supporter of
U.S. membership in the convention,
maintains thataccession is essential
to establishing avalid claim to the
U.S.ECS in the Arctic: “Ifthe United
States does not ratify this treaty, our
ability to claim the vast extended
Continental Shelf offAlaskawill be
seriously impeded.”1

Other supporters ofthe conven-
tion argue that international recog-
nition ofthe U.S. ECS is absolutely
conditional upon U.S. accession:
“Countries must ratify the treaty
fortheir claims to be internation-
ally recognized.”2They argue that
without such recognition, the United
States will be unable to develop
hydrocarbon resources that lie
beneath the ECS, including in such
resource-rich areas as the Gulfof
Mexico and the Arctic Ocean.

However, these arguments lack
basis in factor law. The United States
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Talking Points

m The United States hasjurisdic-
tion and control over its extended
continental shelf (ECS)ona
global basis, regardless ofthe
factthatitisnot partyto the UN.
Conventiononthe Lawofthe Sea.

m Through presidential procla-
mations, acts of Congress, and
bilateral treaties with neighboring
countries, the United States can
and does demarcate the limits of
its maritime boundaries and its
ECS.

u The United States hassuccess-
fullysecured its hydrocarbon
resourceson anarea of its ECSin
the Gulfof Mexico known asthe
western gapand has leased that
areato U.S.and foreign compa-
niesfordevelopment since 2001.

m Buildingonthe westerngap
model, the United States should
negotiate bilateral ECSdelimita-
tion treaties with nations with
which itshares ECSboundaries
and issuean "ECS Proclamation™
reaffirming U.S.jurisdiction and
control overthe resources ofthe
US.ECS

Wmm

regularly demarcates the limits of
its continental shelfand declares
the extent of its maritime boundar-
ies with presidential proclamations,
acts of Congress, and bilateral trea-
ties with neighboring countries. As
aresult ofbilateral treaties between
the United States and Mexico, the
Departmentofthe Interior’s Bureau
of Ocean Energy Managementcur-
rently leases areas ofthe U.S. ECS
in the GulfofMexicoto American
and foreign oil and gas companies for
exploration and development.

The United States may maintain
jurisdiction and control over its
ECSon a globalbasis, regardless of
whether it ever accedes to UNCLOS,

and it should take everyaction neces-

sary to secure oil and gas resources
located on its ECS in the Arctic
Ocean, in the GulfofMexico, and
throughout the world. The United
States can accomplish this end while
acting as a sovereign nation rather
than byjoining UNCLOS and seek-
ing the approval ofthe Commission
onthe Limits ofthe Continental
Shelf(CLCS), an international com-
mittee ofgeologists and hydrogra-
phers located at U.N. headquarters in
New York City.

R

Since 2003, in an effortto define
the outer limitofthe U.S. continental

shelf, the United States has collected
bathymetric and seismic mapping
dataon the outer margins ofits con-
tinental shelfin the Arctic Ocean,
GulfofAlaska, Gulfof Mexico, and
Bering Sea; along the Atlantic and
Pacific Coasts; and offthe Northern
Mariana Islands, Kingman Reef,
Palmyra Atoll, Guam, and Hawaii.
The U.S. Extended Continental Shelf
Task Force, an interagency project, is
conductingthis data collection.3To
date, the ECS Task Force has identi-
fied six areas that “likely” contain
submerged continental shelfand
qualify as ECS and nine areas that
“possibly” qualify.

The value of the hydrocarbon
deposits lyingbeneath the U.S. ECS
is difficultto estimate, but itis likely
substantial. According to the ECS

Task Force, “Giventhe size ofthe U.S.

continental shelf, the resources we
might find there maybe worth many
billions ifnottrillions of dollars.”4

USKES

Historical experience has repeat-
edly debunked the notion that
achieving “international recogni-
tion” ofU.S. maritime boundary and
continental shelfclaims requires
UNCLOS membership. The United
States has had no difficulty what-
soever in achieving recognition of
suchclaims in the past. Since 1945,

1. Richard G. Lugar, opening statement, October 4,2007, in hearings, Tmm:‘m]

110-592, Committee on Foreign Relations, U.S. Senate, 110th Cong., 1st Sess., September 27 and October 4,2007, p. 69, http://www.gpo.gov/fdsys/pkg/
CHRG-110shrg45282/pdf/CH RG-110shrg45282.pdf (accessed April 17,2012)

2. Don Kraus, prepared statement, in hearings,

[vefteS, .ss.

U.S. Presidents have issued procla-
mations and Congress has enacted
laws on U.S. maritime claims and
boundaries. None ofthese has been
challenged by any nation, any group
of nations, or the “international com-
munity”as awhole.

m 1945: Truman claimsjuris-
diction and control overthe
U.S.continental shelfand its
resources and establishes a
conservation zone for coastal
fisheries. On September 28,1945,
PresidentHarry S. Truman issued
two proclamations, including the
“Policy of the United States With
Respectto the Natural Resources
ofthe Subsoil and Sea Bed ofthe
Continental Shelf,”which states
in part:

Having concern for the urgency
ofconservingand prudently uti-
lizingits natural resources, the
Government ofthe United States
regards the natural resources
ofthe subsoil and seabed ofthe
continental shelfbeneath the
high seas but contiguous to the
coasts ofthe United States as
appertaining to the United States,
subject to itsjurisdiction and
control.5

Truman’s second proclamation
established a conservation zone

S. Hrg.

3. U.S.Departmentof Commerce, National Oceanic and Atmospheric Administration, National O cean Service, "Extended Continental Shelf Project,” revised
August 25,2011, http://continentalshelf.gov (accessed April 17,2012),

4 U.S. Department of Commerce, National Oceanic and Atmospheric Administration, National Ocean Service, "Aboutthe Extended Continental Shelf Project,”

http: g html

April 17,2012)

5. Harry S. Truman, “Policy of the United States with Respect to the Natural Resources of the Subsoil and Sea Bed of the Continental Shelf," Presidential
Proclamation No. 2667, September 28,1945, http:,/www.presidency.ucsb.edu/ws/index.php?pid=12332 (accessed April 17,2012)


http://www.gpo.gov/fdsys/pkg/
http://continentalshelf.gov
http://continentalshelf.gov/about.html
http://www.presidency.ucsb.edu/ws/index.php?pid=12332
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US Bxervkd Continental Sheff(ECS)

ArcticOcean © A Necker Ridge
Hi BeringSea © Johnson Atoll
A Aleutian Islands © 1P Atlantic East Coast
(iH Quifof Alaska © IP Quifof Mexico (Western Gap)
A Northwest Coast © © Quifof Mexico (Eastern Gap)

Source: U.S. Extended Continental Shelf Project, "Establishing the Full Extent of the Continental Shelf of the United States,”
http://continentalshelf.gov/media/ECSposterDec2010.pdf (accessed May 8,2012).
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for U.S. fishery resources contigu-
ous to the U.S. coast.6

its resources. Congress refined
Truman’s continental shelfproc-
lamation in 1953 when it enacted
the Outer Continental Shelf
Lands Act, which declared "the
policy ofthe United Statesthat...

the subsoil and seabed ofthe outer
Continental Shelfappertain to
the United States and are subject
to itsjurisdiction, control, and
power of disposition” and defined
the outer continental shelfas “all

1953: Congress definesthe U.S.
continental shelfand reaffirms
jurisdiction and control over

6. Harry S. Truman, "Policy of the United States with Respectto Coastal Fisheries in Certain Areas of the High Seas,” Presidential Proclamation No. 2668,
September 28,1945, http://www.presidency.ucsb.edu/ws/index.php?pid=58816#axzz1qQy5De8e (accessed April 17,2012)
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submerged lands lying seaward
and outside ofthe area oflands
beneath navigable waters.”7

1983: Reagan declaresa 200
nm exclusive economic zone
(EEZ). After deciding in July 1982
notto sign UNCLOS, President
Ronald Reagan announced his
official oceans policy in March
1983. The announcementpro-
claimed “an Exclusive Economic
Zone in which the United States
will exercise sovereign rights in
livingand nonliving resources
within 200 nautical miles ofits
coast.”8The pronouncement
ofthe 200 nm EEZ was part of
Reagan’sbroader policy commit-
mentto “acceptand act in accor-
dance with the balance of inter-
ests relating to traditional uses of
the oceans,” which are reflected in
the convention. The 200 nm EEZ
conformsto the limitsetforth in
Article 57 of UNCLOS.

1988: Reagandeclaresa 12 nm
territorial sea. In December
1988, Reagan followed up his 1983
EEZ proclamation by extending
the breadth ofthe U.S. territorial
seafrom 3nmto 12 nm in confor-
mity with Article 3 of UNCLOS.9

7. 43U.S.Code §§ 1331(a) and 1332(1).

m 1999: Clinton declaresa24 nm
contiguous zone. Buildingon
Reagan’s maritime proclamations,
in September 1999, President Bill
Clinton proclaimed an extension
ofthe U.S. contiguous zone from
9 nmto 24 nm in conformity with
Article 33(2) of UNCLOS.10

BOTH INTERNATIONAL LAWAND
LONG-STANDING U.S. POLICY
AND PRACTICE ESTABLISH THAT
THE UNITED STATES ISWITHIN
ITS RIGHTS TO DEMARCATE THE
VARIOUS AREAS OF ITS ECS AND
EXPECT OTHER NATIONS TO
RECOGNIZE THOSE BOUNDARIES.

Proponents of UNCLOS offer no
evidence that any foreign nation has
not recognized orwill not recognize
the unilateral proclamations made
bythe United States. Yetthe same
proponents contend that the United
States cannot hope to gain recogni-
tion ofits ECSorassertjurisdiction
and control overitunless and until it
joins the convention. Law ofthe sea
experts such as Ted McDorman at
the University of Victoria disagree
with that position:

It can be asked whether a non-
party tothe LOS Convention can
legally exercisejurisdiction over
its adjacent continental margin
beyond 200 nautical miles or
whether this entitlement is only
available to parties to the LOS
Convention. The answer isthat
there appears to exist sufficient
state practice...to supportthe
viewthat, as amatter of custom-
ary international law, states can
legally exercisejurisdiction over
the continental margin beyond
200 nautical miles ITTespective
ofthe StateS statusasaLOS
Convention ratifiern

No evidence suggests that mem-
bershipin UNCLOS is necessary,
much less essential, either to gain
international recognition ofthe
U.S.’s ECSboundaries or to claim,
legally and legitimately, jurisdiction
and control over its ECS resources.
Itistelling that proponents of U.S.
accession to UNCLOS do N0t claim
that international recognition of
the U.S. territorial sea, contiguous
zone, or EEZ is contingent upon U.S.
accession to the convention, yet they
assertthat accession s the SINE ua
NON for international recognition of
the US.ECS.2

8 Ronald Reagan, "Statement on United States Oceans Policy," March 10,1983, http://www.reagan.utexas.edu/archives/speeches/1983/31083c.htm (accessed

April 17,2012)

9. Ronald Reagan, ‘Territorial Sea of the United States," Presidential Proclamation No.5928, December 27,1988, http://www presidency.ucsb.edu/ws/index.
php?pid=35297#axzz1TQdtXN]9 (accessed April 17,2012)

10.  William J. Clinton, "Contiguous Zone of the United States," Presidential Proclamation 7219, September 2,1999, http://www.presidency.ucsb.edu/
Wleld:SMSZ% 300jEq (accessed April17,2012). See also U.S. Department of State, "U.S. Territorial Sea and Contiguous Zone," Public Notice 358,

June 1,1972, in

,Vol. 37, No. 116 (June 15,1972), p. 11906, http://www.gc.noaa.gov/documents/060172-gcil_zones_12_nm.pdf (accessed April

17,2012). This notice established a 9 nm contiguous zone in conformity with the 1958 Convention on the Territorial Sea and the Contiguous Zone.

1. Tﬁ qIEDurman, ‘The Entry into Forceofthe 1982 LOS Convention and the Article 76 Outer Continental Shelf Regime,”

iN\Arearl

01.10, No. 2 (1995), p. 167 (em phasis added). McDorman cites evidence of actual state practice under the 1958 Convention on the Continental
Shelf and UNCLOS Article 76 to support his conclusion.

IS

navy.mil/organization/code_10_mcrm.htm (accessed April 17,2012)

Besides the United States, other UNCLOS non-parties, including Cambodia, Colombia, El Salvador, Syria, Turkey, the United Arab Emirates, and Venezuela,
delimit their maritime boundaries (e.g., 12 nm territorial sea, 24 nm contiguous zone, and/or
from other nations. See U.S. Department of Defense, Under Secretary of Defense for Policy,

iththe convention without objection

0g.pm EEZ) incopformi
June 23,2005, http://www.jag.
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http://www.presidency.ucsb.edu/ws/index.php?pid=58816%23axzz1qQy5De8e
http://www.reagan.utexas.edu/archives/speeches/1983/31083c.htm
http://www.presidency.ucsb.edu/ws/index
http://www.presidency.ucsb.edu/
http://www.gc.noaa.gov/documents/060172-gcil_zones_12_nm.pdf
http://www.jag
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Both international lawand long-
standing U.S. policy and practice
establish that the United States is
within its rights to demarcate the
various areas of its ECS and expect
other nations to recognize those
boundaries. Although it isunneces-
sary to do so, once the United States
completes the mapping and delinea-
tion ofits ECS, it should confirm its
jurisdiction and control over those
areas by presidential proclamation
in the manner ofthe Truman proc-
lamation on the continental shelf,
the Reagan proclamations on the
EEZ and the territorial sea, and the
Clinton proclamation on the contigu-
ous zone.

There isno magicritual for
achievinginternational recogni-
tion of maritime and continental
shelfboundaries. Foreign nations
recognize and respect U.S. mari-
time claims and boundaries, and
vice versa, as long as those claims
and boundaries conform to widely
accepted international law, including
the various provisions of customary
international lawthat are reflected
in UNCLOS.

Like its other maritime claims,
the United States will demarcate the
limits ofits ECS in amanner that
conforms to international law. In
November 1987, a U.S. government
interagency group issued a policy
statementdeclaringits intent to
delimitthe U.S.ECSin conformity
with Article 76 of UNCLOS, which
provides aformula for measuring the
extentofa coastal state’s ECS. The
pertinentpart ofthe policy state-
ment reads:

[T]he Interagency Group on
Ocean Policyand Lawofthe
Seahas determined that the
proper definition and means of
delimitation in international

law are reflected in Article 76 of
[uncLos]. The UnitedStates has
exercisedand shall continue to
e_xermsejurlsqlctlon overitscon-
tinental shelfin accordance with
andto thefull extentpermittedby
international law as reflectedin
Article 76, paragraphs (1), (2) and
(3). Atsuchtime in the future
that itis determined desirable to
delimitthe outer limit ofthe con-
tinental shelfofthe United States
beyond two hundred nautical
miles...such delimitation shall
be carried out in accordance with
paragraphs (4), (5), (6) and (7).1S

The 1987 policy statement sets
outa process for obtaining domestic
approval and providing international
notification ofthe delimited U.S.
ECS:

After delimitation [ofthe ECS]
iscompleted, the results ofany
such delimitation shall be...
transmitted to the President

for review. Ifapproved, the
Department of State shall trans—
mitcharts depicting the delimi-
tation and other relevant infor-
mation to the Secretary-General
ofthe United Nations and any
otherorganizations as the
Interagency Group shall deter-
mine to be desirable. 4

Toprovide international notice
of its ECS boundaries, the United

States should also deposit charts and
geographical coordinates describing
the outer limits ofits ECSwith the
U.N. Secretary-General for inclusion
inthe Law ofthe SeaBulletinD

Despite the claims of UNCLOS
proponents, the United States can
successfully pursue its national
interests regarding its ECS—particu-
larly oil and gas exploitation—with-
outfirstgaining universal interna-
tional recognition ofits outer limits.
While such recognition maybe a
worthy achievement, itis ofno con-
sequence to U.S. national interests
whether the 195 nations of the world
affirmatively recognize America’s
jurisdiction overits ECS in the Gulf
of Mexico, the Arctic Ocean, and
elsewhere.

While achievingunanimous inter-
national recognition for the borders
ofthe U.S. ECS is unnecessary, it is
important for the U.S. to negotiate
on abilateral basis with nations with
which it shares maritime borders to
delimit and mutually recognize each
others maritime and ECS boundar-
ies. This process isalready under-
way in regions where the United
States has presumptive areas of ECS,
including resource-rich areas in the
GulfofMexico and the Arctic Ocean.

US ECSin the GulifofVizdoo

International cooperation on the
delimitation ofmaritime boundar-
ies isnecessary in resource-rich
areas such as the Gulfof Mexico.
Proponents ofU.S. accession to
UNCLOS assertthat unless the
United States joins the convention, it
willbe unable to definitively delimit
the boundaries ofits ECS, gain

13, " States Policy Goverping.tbe Cantinental Shelfof the United States of America,” November 17,1987, reprinted in J. Ashley Roach and Robert W. Smith,
2nd ed. (The Hague: Martinus Nijhoff Publishers, 1996), pp. 201-202 (em phasis added)

14.  Ibid

15, U.N.Office of Legal Affairs, Division for Ocean Affairs and the Law of the Sea, “The Law of the Sea Bulletins," http://www .un.org/depts/los/doalos_
publications/los_bult.htm (accessed April 23,2012).
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international recognition for those
boundaries, or develop the hydrocar-
bon resources ofits ECS. However,
the U.S. experience in the Gulf
refutes each ofthose assertions.

Since the 1970s, the United States
and Mexico have negotiated a series
ofbilateral treaties to delimittheir
maritime and continental shelf
boundaries, including areas abutting
ECS:

® In November 1970, the U.S. and
Mexico signed atreaty to main-
tain the Rio Grande and Colorado
Riverasthe agreed internation-
alboundary between the two
nations. As part ofthe treaty, the
two nations demarcated their
maritime boundaries in the Gulf
of Mexico and the Pacific Ocean
outto 12nm.16The treaty entered
into force on April 18,1972.

In May 1978, building on the
1970 treaty, the two nations
signed atreaty delimiting their
maritime boundaries in the Gulf
and in the Pacific outto 200 nm.T7
The treaty demarcated bound-
ary lines in the Gulfwhere their
respective 200 nm EEZs abut-
ted, leaving a “doughnut hole”
ofapproximately 5,092 square
nm (nowknown asthe “western

>

gap”) wheretheir 200 nm bound-
ary lines did not meet. A second
doughnuthole was created in the
eastern Gulfwhere the EEZs of
the U.S., Mexico, and Cuba fail

to intersect (the “eastern gap”).
The treaty entered into force on
November 13,1997.

M InJune 2000, the U.S. and
Mexico signed a treaty dividing
the areaof ECSwithin the west-
ern gap. Ofthe 5,092 square nm of
ECSinthe western gap, 1,913 (38
percent) wentto the United States
and 3,179 (62 percent) wentto
Mexico.18The treaty established a
drilling moratorium over anarrow
strip alongthe boundarywithin
the western gap due to the possi-
bility that transboundary hydro-
carbon reservoirsare located along
the boundary. The treaty entered
into force onJanuary 17,2001.

»

In February 2012, the U.S.and
Mexico signedatreaty regarding
the exploitation oftransboundary
reservoirs located along the con-
tinental shelfboundary shared by
the two nations in the Gulf, includ-
ingalong the ECSboundarywithin
the western gap.9The treaty has

notyetbeentransmitted tothe U.S.

Senate forits advice and consent.

faolex.fao.org/docs/pdf/bi-51757.pdf (accessed April 17,2012)

Collectively, these treaties
between the United States and
Mexico, particularly the June 2000
ECSdelimitation treaty, demarcated
an area ofU.S. ECS—the 1,913 square
nm of submerged continental shelfin
the northern portion ofthe western
gap. There isno evidence that any
nation, any group of nations, or the
international community as a whole
does notorwill not recognize the
ECSinthe northern portion ofthe
western gap as subjectto the juris-
diction and control ofthe United
States.

Yet UNCLOS proponents com-
monly claim that U.S. companies will
lack the “certainty” they require to
develop the hydrocarbon resourc-
es located on the ECS unless the
United States accedes to the con-
vention and receives the approval
ofthe Commission on the Limits of
the Continental Shelf (CLCS). For
example, in 2007, former Deputy
Secretary of State John Negroponte
stated, “In the absence of such inter-
national recognition and legal cer-
tainty, U.S. companies are unlikely to
secure the necessary financing and
insurance to exploit energy resourc-
es onthe extended shelf.”20Another
prominent advocate ofU.S. accession
has argued that U.S. failure to join
the convention “could resultin aloss

. "Treaty to Resolve Pending Boundary Differences and Maintain the Rio Grande and Colorado Riveras the International Boundary,” November 23,1970, http:/*

“Treaty on Maritime Boundaries Between the United Mexican States and the United States of America,” May 4,1978, http://www.boem.gov/uploadedFiles/

BOEM/Regulations/T reaties/1978_0504-Treaty-MaritimeBoundariesM exicoandUS.pdf (accessed April 17,2012)

=

. "Treaty Between the Governmentofthe United States of America and the Government of the United Mexican States on the Delimitation of the

Continental Shelf in the W estern Gulf of Mexico Beyond 200 Nautical Miles,” June 9,2000, http://www.boem.gov/uploadedFiles/BOEM /Regulations/
Treaties/2000_0609-Treaty-O CSinW G OMbeyond200nm .pdf (accessed April 17,2012), and news release, "MMS Lauds U.S.and Mexico Continental

Shelf Boundary Treaty Agreement,” U.S. Departmentofthe Interior, M inerals M anagement Service, June 13,2000, http://www.gomr.boemre.gov/homepg/
whatsnew /newsreal/2000/000713.htm | (accessed April 17,2012)

19. U.S. Department of the Interior, Bureau of Ocean Energy Management, "Agreement Between the United States of America and the United Mexican States

Concerning T
(accessed April 17,2012)

20. John D. Negroponte, statement, in hearings, TEUMECH I BT itelavdt ey, ..

y Hydrocarbon Reservoirs in the Gulf of Mexico,” February 20,2012, http://www.boem.gov/BOEM -Newsroom/Library/Library.aspx


http://www.un.org/depts/los/doalos_
http://www.boem.gov/uploadedFiles/
http://www.boem.gov/uploadedFiles/BOEM/Regulations/
http://www.gomr.boemre.gov/homepg/
http://www.boem.gov/BOEM-Newsroom/Library/Library.aspx
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US Btended Continental Sheffin Guif of Mexico
The GulfofMexico containg twoareas o fsubmergedcontinental shelfthat extend

beyondthe200-naugical-mile exclusive economiczones (EEZ) o fMexico and the
l,?Xﬁegétates—,trhe ‘Western%apg' a,ngY f eQEastern ap.’iFhe L)J% a,ndMeﬂco
sqnedatreatmeuneZOOO hat djvides the area oTextended continental shelf
withinthe “Westerngap "between the twonations.

Sources: U.S. Department of the Interior, Bureau of Ocean Energy Management, “Treaty on Maritime Boundaries Between the United Mexican States and the
United States of America,” May 4,1978, http://www.boem g OEM/R Treaties/
1978_0504-Treaty-MaritimeBoundariesMexicoandUS.pdf (accessed April 17,2012); U.S. State Department, “Maritime Boundary Agreement Between the United
States of America and the Republic of Cuba,” December 16,1977, http://www state.gov/documents/organization/125389.pdf (accessed May 8,2012); and United
Nations, "Executive Summary: A Partial Submission of Data and Information on the Outer Limits of the Continental Shelfofthe United Mexican States Pursuantto
Part Vi ofand Annex llto the United Nations Convention on the Law of the Sea,” December 2007, http://www.un.org/depts/los/clcs_new/submissions_filek/
mex07/part_i_executive_summary.pdf (accessed May 8,2012)
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ofthousands ofsquare kilometers of
resource-rich...continental shelf.”2L

Reality tells adifferentstory. The
ECSareaonthe U.S.portion ofthe
western gap has been available for
developmentsince August 2001.
Specifically, the Bureau of Ocean
Energy Management (BOEM)2
offered the northern portion ofthe
western gap for lease almostimmedi-
ately afterthe 2000 U.S.-Mexico ECS
delimitation treaty was ratified. That
treaty entered into force on January 17,
2001. Seven months later, on August
22, BOEM offered the area of U.S. ECS
in the western gap in Lease Sale 180.
In that lease sale, three U.S. compa-
nies (Texaco, Hess, and Burlington
Resources Offshore) and one foreign
company (Brazil’s Petrobras) submit-
ted successful bids totaling more than
$2 million forseven lease blocks in the
western gap.23

BOEM has offered the ECS
blocks inthe western gapin 19
lease sales between August 2001
(Lease Sale 180) and March 2010
(Lease Sale 213). In connection with
those sales, seven U.S. companies
(Burlington, Chevron, Devon Energy,
Hess, Mariner Energy, NARCA
Corporation, and Texaco) submitted

bids to lease blocks in the western
gap. Five foreign companies—British
Petroleum, Eni Petroleum (ltaly),
Maersk Oil (Denmark), Petrobras,
and Total (France)—also bid on
western gap ECS blocks during those
sales. BOEM collected more than $47
millionin bids in connectionwith
lease sales on those blocks.

Ofthe approximate 320 blocks
located inwhole orin partonthe
western gap ECS, 65 (approximately
20 percent) are currently held under
active leases by nine U.S. and foreign
oil exploration companies.2

The successful delimitation and
subsequent leasingofareas inthe
Gulfof Mexicodemonstrate that
the United States does not need
to achieve universal international
recognition ofits ECS. The United
States identified and demarcated
areas of ECS in the westerngap in
cooperationwith the only other rel-
evantnation, Mexico, and thatarea
was subsequently offered for develop-
mentto U.S. and foreign oil and gas
companies.BAll ofthis was achieved
without U.S. accession to UNCLOS or
CLCS approval.

Eventhough approximately 20
percent ofthe U.S. ECS that has been

made available for lease by BOEM is
currently under an active lease, the
U.S. oil and gas industry has support-
ed and will likely continue to support
U.S. accessionto UNCLOS in order

to achieve even greater “certainty.”%
Thatistheir prerogative, of course,
and achieving amaximum amount of
certainty is alegitimate and desir-
able goal for a capital-intensive com-
mercial enterprise. However, the suc-
cessful delimitation ofthe ECSinthe
western gapwould appear to have
provided the certainty necessary

for several major U.S. and foreign

oil exploration companies to begin
developing hydrocarbon resources
onthe GulfECS.

The U.S. experience in the Gulf
should serve as a model for future
bilateral negotiations and treaties
with other nations that share ECS
boundaries with the United States.
For example, the U.S. should negoti-
ate atreaty with Mexico and Cuba
to delimit their respective areas of
ECSin the eastern gap in the Gulfof
Mexico.Z7

USECSintheArctic Qeen
Anotherareaofthe ECSthat
isofparticularimportance to the

21. John Norton Moore, written testimony, in hearings, ) Committee on Foreign Relations, U.S. Senate,
108th Cong., 2nd Sess., October 14,2003, p. 56, http://www.foreign.senate.gov/download/?id=564D C8D 7-F536-4CCB-BOCE-3FD8ALCTCCHC (accessed
April17,2012)

22. BOEM isone oftwo divisions of the Bureau of O cean Energy M R and Enforcement (BOEMRE), formerly known as the Minerals

Management Service. The other division isthe Bureau of Safety and Environmental Enforcement (BSEE).

, "Western Gulf of Mexico Lease Sale 180 Information,”

23. U.S. Department ofthe Interior, Bureau of Ocean Energy Manag ) and
updated August 30,2010, http://www.gomr.boemre.gov/homepg/lsesale/180/wgom180.htm1 (accessed April 17,2012)
24. U.S. Department ofthe Interior, Bureau of Ocean Energy Management, “Lease Sale Information,” http://www.boem .gov/Oil-and-Gas-Energy-Program/

Leasing/Regional-Leasing/Gulf-of-Mexico-Region/GOMR-Historical-L. le-Information.aspx d April 17,2012).

25. The factthat state-owned or state-controlled oil companies such as Eni Petroleum and Petrobras purchased leases from theUnited States

western gap may amount to de facto recognition of U.S. jurisdiction over those areas by Italy and Brazil.

26.  Paul Kelly, statement, in hearings, pp. 113-116.
27. Cubaand Mexico made submissions to the CLCS claiming areas of ECS in the eastern gap in June 2009 and
submission appears to conform with a general understanding regarding the apportionment ofthe ECSwithin the eastern gap. However, the Mexican
submission appears to be excessive, claiming areas of ECS in the eastern gap that likely appertain to the United States and Cuba. See U.N. Office of Legal
Affairs, “Submissions, Through the Sccretary-General of the United Nations, to the Commission on the Limits of the Continental Shelf, Pursuantto Article
76, Paragraph 8, of the United Nations Convention on the Law of the Sea of 10 December 1982," at http://www.un.org/depts/los/clcs_new/commission_

submissions.htm (accessed April 17,2012).

for ECSareas inthe

December 2011, respectively. The Cuban
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under active leasesheldby nine UX. andforeign oil exploration companies. 11 i
Chevron (50%) and BP(50%)

® Cobalt (60%) and Total (40%)
v Unian(s4 1790, ER(33.33%)

and Statoil (12.5%)
Each block representsa US
leasingarea of 9 square miles
(5,760 acres)
U.S. Extended
Continental Shelf
ECS boundary linenegotiated between U.S.and Mexico
Mexico Extended
Continental Shelf
United States

Mexico DETAIL

Sources: U.S. Departmentofthe Interior, Bureau of Ocean Energy M anagement, “Lease Sale Information,” http://www.boem.gov/Oil-and-Gas-Energy-Program/
Lcasing/Rcgional-Lcasing/G ulf-of-Mcxico-Rcgion/GOMR-Historical-Lcasc-Salc-Information.aspx (accessed April 17,2012), and “Treaty Between the Government of
the United States of America and the Government of the United Mexican States on the Delimitation of the Continental Shelf inthe W estern Gulf of Mexico! Beyond
200 Nautical Miles,” June 9,2000, http://www.boem .gov/uploadedFiles/BOEM /Regulations/T reaties/2000_0609-Treaty-OCSinW G OMbeyond200nm.pdf
(accessed April 17,2012)
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United States is in the Arctic Ocean.
There has been much hand-wringing
among proponents of U.S. accession
to UNCLOS over access to Arctic
resources. In general, proponents
contend that the U.S. ability to
exploit ECS resources in the Arctic

is contractual in nature vis-a-vis
UNCLOS: In otherwords, the rightto
exploitthe ECSinthe Arctic depends
on U.S. accessionto UNCLOS. For
example, in September 2007, Michael
Chertoff, former Secretary of the
Departmentof Homeland Security,
characterized the necessity of U.S.
accession as follows:

Moreover, our extended conti-
nental shelfhas enormous poten-
tial oil and gas reserves, particu-
larly in the Bering Seaand Arctic
Ocean. Only by becoming a party
to the Law ofthe Sea Convention
and participatingin its pro-
cesses can the United States
obtain secure title to these vast
resources.B

John Bellinger, former Legal
Adviser to the U.S. State Department,
has alsoimplied that failure to
accede to the convention will impede
the U.S.s ability to exploit its Arctic
ECS: “While [Russia, Canada,
Norway, and Denmark] laugh all the
wayto the oil and gas bank, the U.S.
sits on the sidelinesunable to claim

the resources on its extended conti-
nental shelfin the Arctic because it
isnotaparty to the Lawofthe Sea
treaty.”2

Much ofthe supposed distress
voiced by UNCLOS proponents
stems from Russia’s 2001 submis-
sion to the CLCS, in which Russia
laid claim to a vast area of Arctic
ECS. The proponents incorrectly
imply that Russia’s claim will result
in the loss of Arctic resources that
rightfully belong to the United
States. According to Senator Lisa
Murkowski (R-AK), for example:

DQfwe do not become a party to
the treaty, our opportunity to
make [aclaim to the CLCS] and
havethe international commu-
nity respectit diminishes con-
siderably, as does our ability to
prevent claims like Russia’s from
cominginto fruition. Notonly is
this anegligent forfeiture of valu-
able oil, gas and mineral deposits,
butalso the ability to perform
critical scientific research.3

However, Russia’s 2001 submis-
sionto the CLCS in no way overlaps

or infringes on potential areas of U.S.

ECS inthe Arctic. Tothe contrary,
Russia’s claim adheres to aboundary
line that the United States and the
USSR agreed upon in a 1990 treaty.3
Specifically, Russia’s submission to

the CLCSdivides its claimed conti-
nental shelfand ECS from the U.S.
shelfalongan agreed boundary line
thatextends from the Bering Strait
northward into the Arctic Ocean.

In aletter submitting the 1990
U.S.-USSRtreaty to President
George H. W. Bush, former Secretary
of State James Baker specifically
noted that the treaty demarcated
an ECSboundary line with the
USSR: “[The treaty] also delimits,
as between the Parties, such conti-
nental shelfjurisdiction beyond 200
nautical miles from their coasts as
they may exercise in accordance with
international law in the Arctic Ocean,
Beringand Chukchi Seas and apor-
tion ofthe North Pacific Ocean.”®2To
the present day, the U.S. Department
ofthe Interior has used the 1990
boundary line to demarcate the U.S.-
Russiacontinental shelfboundary
forthe purpose of mapping and leas-
ing areas for oil and gas exploration
inthe Chukchi and Bering Seas.®3

Thatsaid, Russia’s 2001 CLCS
submission extends the U.S.-USSR
boundary line from the Bering
Straitall the way to the North Pole,
likely resulting in an excessive ECS
claim in the central Arctic. However,
Russia’s potentially excessive claim
is located to the north ofthe pre-
sumptive U.S. ECS area, and while
the claim may infringe on Canada’s
potential ECSarea, it does not

ter to Senator Joseph Biden, Chairman, Committee on Foreign Relations, September 26,2007, in hearings, e o bOwin

28. Mighasl Cheptaff let
p.48.

20. m Bellinger I1I, "Arctic Treasure," mmay 19,2011, http://shadow foreignpolicy.com/posts/2011/05/19/arctic_treasure (accessed April 17,

30. Lisa Murkowski, statement before the Committee on Environmentand Public Works, U.S. Senate, March 24,2004, http://epw.senate.gov/hearing_statements.

cfm?id=219594 (accessed April 17, 2012)

http://www state.gov/docum ents/organization/125431.pdf (accessed April 17,2012)

32. James A. Baker Ill, “Letter of Submittal,” September 6,1990, inibid., p. v.

HY/Treaty Doc. 101-22, U.S. Senate, 1015t Cong., 2nd Sess., September 26,1990,

33. U.S. Departmentofthe Interior, “Outer Continental Shelf Official Protraction Diagrams: Alaskan Coast" January 2004, http://Www.boemre.gov/Id/Offshore_
Cadastre/Alaska/pdf/akindex.pdf (accessed April 17,2012)
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Sources: U.S. State Department "Agreementwith the Union of Soviet Socialist Republics on the Maritime Boundary," September 26,1990,

http://www state.gov/documents/organization/125431.pdf (accessed April 17,2012); United Nations, submission by the Russian Federation to the Commission on the
Limits of the Continental Shelf, Map 2, December 20,2001, http://www.un.org/dcpts/los/clcs_ncw/submissions_filcs/rus01/RUS_CLCS_01_2001_LOS_2.jpg
(accessed May 8,2012); and Durham University, "Maritime jurisdiction and boundaries in the Arctic Region,” International Boundaries Research Unit, December 20,
2011, http://www.dur.ac.uk/resources/ibru/arctic.pdf (accessed May 8,2012)
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conflictwith any U.S. claim.34Even
ifitdid, Russia’s claim would not
be approved by the CLCS or recog-
nized by the United States or Canada.
UNCLOS provisions and CLCS pro-
cedural rules preventthe commis-
sion from approvingan ECSbound-
ary claim ifthere isa dispute: “In
caseswhere aland or maritime dis-
pute exists, the Commission shall not
consider and qualify a submission
made by any ofthe States concerned
inthe dispute.”®

Indeed, after Russia made its
2001 claim, five nations (Canada,
Denmark, Japan, Norway, and the
United States) submitted objec-
tions to the CLCS. The U.S. objec-
tion identified “major flaws” in
the Russian claim, including an
objection concerningwhether the
Alpha-Mendeleev and Lomonosov
mid-ocean ridges in the central
Arctic are a natural component of
Russia’s continental shelf. However,
the U.S. comments also noted that

“the Russian submission utilizes the

boundary embodied” in the 1990
U.S.-USSR treaty and that the “use
ofthatboundary is consistentwith
the mutual interests of Russiaand

the United States in stability of
expectations.”%

The CLCSagreed with the U.S.
comments, stating thatthe U.S.-
USSRboundary demarcated in
1990 reflects the boundary of the
U.S.-Russia continental shelfin
the Bering Sea. The CLCSrecom-
mended that Russia “transmitto the
Commissionthe charts and coordi-
nates ofthe delimitation lines as they
would representthe outer limits of
the continental shelfofthe Russian
Federation extended beyond 200
nautical milesin...the Bering Sea.”3/

InJune 2002, in lightofthe
objectionsto Russia’s ECS claim, the
CLCS recommended to the Russians
that they provide a “revised submis-
sion” on Russia’s claims in the cen-
tral Arctic.38Russiareportedlywill
make an amended submission to the
CLCSatsome pointin the future. In
addition, Canada and Russia recently
signaled thatthey will cooperate
with each other to demarcate their
respective ECSboundaries in the
Arctic.®

The U.S. objections to the Russian
ECS submission and the CLCS’s
subsequent rejection ofthe Russian

claim call into question the repeated
assertions by UNCLOS proponents
that, absent U.S. accession to the
convention, the United States isa
helpless bystander in demarcation
ofArctic ECS boundaries.40In fact,
the United States has raised objec-
tions to the CLCS on other ECS
submissions, such as those made by
Australia and Brazil .4

In sum, the three areas of con-
tinental shelfboundary shared by
the United States and Russia—in the
Arctic Ocean, the Bering Sea, and the
North Pacific—have been demarcat-
ed and mutually recognized by both
nations, both in factand in practice.
Russiahas not attempted atanytime
to infringe on potential areas ofU.S.
ECSinthose regions. To the contrary,
in its 2001 submission to the CLCS,
Russia defined its continental shelf
in amanner consistentwith the 1990
treaty with the United States.

Similarto its experience with the
western gap in the Gulfof Mexico,
the United States has securedjuris-
diction and control over areas of
its ECSthrough bilateral negotia—
tions with Russia. Specifically, the
1990 U.S.-USSR maritime boundary

34. "Asregards the central Arctic Ocean, the proposed outer limit to the east is a straight line projection ofthe maritime boundary agreed upon inthe 1990 U.S.-

Russia Agreement, ending at the North Pole...

overlapping continental margin claims and to an area that might possibly be claim edgbyGanadaand
“The Continental Shelf Beyond 200 nm: Law and Politics in the Arctic Ocean," \T].I Hd Iaaﬁm{

35. United Nations Convention on the Law of the Sea, Art. 76(1), and Annex II, Art. 9, and “Rules of Procedure of the Commission on the Limits of the Continental

Shelf,” April 17,2008, Annex |, para. 5.

[T]he Russian meridian line extends well beyond where Russia and the United States appear to have potential
ris fthe deep ocean floor.” Ted L. McDorman,

Vol. 18, No. 2 (Spring 2009), p. 176.

36. John D.Negroponte, letter to U.N. Under-Secretary-General Hans Corell, February 28,2002, reprinted in “United States of America: Notification Regarding
the Submission Made by the Russian Federation to the Commission on the Limitsofthe Continental Shelf,” March 18,2002, http://www .un.org/depts/los/
cles_ncw/submissions_filcs/rus01/CLCS_01_2001_LOS_USAtcxt.pdf (accessed April 17,2012)

37. U.N.General Assembly, "Oceans and the Law ofthe Sea: Report ofthe Secretary-General, Addendum,” A/57/57/Add.1, October 8, 2002, para. 39.

38. Ibid., para. 41

39. Gloria Galloway, "Canada Open to Working with Russia on Arctic Sovereignty,” TEGIMMMW), March 2,2012.

40. Forexample, the chairman ofthe U.S. Arctic Research Commission has stated that the United States is "unable to commen sig's (or any othar nationss)
aims, because the United States does nothold a seat on the CLCS. George B. Newton, Jr., prepared statement, in hearings, Iiﬁﬁmbn ﬁdam‘

b
p.162.

41, U.S. Mission to the United Nations, diplomatic note, December3,2004, http://www.un.org/depts/los/clcs_new/submissions_files/aus04/clcs_03_2004_
los_usatcxt.pdf (accessed April 17,2012), and U.N. Secretariat, "United States of America: Notification Regarding the Submission Made by Brazil to the
Commission on the Limits of the Continental Shelf,” September 9,2004, http://www .un.org/depts/los/cles_new/submissions_files/bra04/dcs_02_2004_

los_usatext.pdf (accessed April 17,2012)
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US Bxended Continental Shefinthe Bering Ssaand North Padiic

The1990 US.- USSR maritime boundary treaty demarcates the western edgeofa Iarqe,
wedge-shapedareaofpresumptive U.S. ECSin'the Bering Sea to the north ofthe Aleutian
Islands. To thesouthofthe Aleutians lies another large areao fpresumptive US.ECSinthe
North Pacific Ocean.

Note: Southern and eastern boundaries of U.S. ECS area south of Aleutian Islands ECS are approximate.

Sources: U.S. State Department "Agreementwith the Union of Soviet Socialist Republics on the Maritime Boundary/ September 26,1990,

http://www state.gov/docurnents/organization/125431.pdf (accessed April 17,2012); United Nations, submission by the Russian Federation to the Commission on
the Limitsof the Continental Shelf, Map 3, December 20,2001, http:/\vww.un.org/depts/los/dcs_new/submissions_files/rus01/RUS_CLCS_01_2001_LOS_3jpg
(accessed May 10,2012); and U.S. Extended Continental Shelf Project, “Establishing the Full Extent of the Continental Shelf of the United States,"
http://continentalshelf.gov/media/ECSposterDec2010.pdf (accessed May 8,2012)
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ECSin the Bering Sea, north ofthe
Aleutian Islands. The 1990 treaty
also marks the western boundary of
presumptive U.S. ECS in the Arctic
Ocean.

However, an area in the North
Pacific Ocean, where the U.S. may
have a significantarea of ECS, still
requires demarcation. Russia's 2001
submission to the CLCS identifies
this boundary line, which extends
from the southernmost point ofthe
1990 treaty line to the southwest as
far as Hokkaido Island, Japan. The
U.S. and Russiashould negotiate a
bilateral treaty to establishthe coor-
dinates ofthat line in conjunction
with Russia’s forthcoming revised
submission to the CLCS.

The major U.S. ECSboundary
that remains to be determined in
the Arctic is shared by the United
States and Canada. As is the case
with Russia, the U.S. and Canada
have approached the demarcation of
this boundary in cooperation with
one another. The two nations have a
mutual interest in determining the
extentoftheir respective continental
shelves and identifying their respec-
tive areas of ECS.

Tothatend, everyyear since 2008,
the U.S. and Canada have conducted
joint operations in the Arctic to col-
lectbathymetric and seismic data
to map the ECS. The data collected
from those missions will supple-
ment information collected in the
Arctichy U.S. research vessels in
2003,2004, and 2007.42These data
will enable the United States and
Canadato negotiate abilateral treaty
delimitingtheir respective continen-
tal shelves and areas of ECS in the

42. mtended Continental Shelf Project, "Extended Continental Shelf Summary of Missions," http:

43.  Ibid

Arctic in the same manner as the U.S.
and Mexico did in the Gulf. The data
will also likely help to settle along-
standing maritime boundary dispute
inthe Beaufort Sea.

The U.S. ECS Task Force is
actively collecting data in other areas
around the globe where the United
States has presumptive areas of ECS.
In addition to the Arctic Ocean and
the Bering Sea, the task force has
surveyed potential ECS areas off
the U.S. Atlantic and Pacific Coasts,
inthe GulfofAlaska, around the
Kingman Reefand PalmyraAtoll, at
the Necker Ridge near Hawaii, in the
Northern Mariana Islands, and near
Guam.43

Oncethe mapping is complete, the
United States will be in a position
to negotiate ECS boundary treaties
with nations that have maritime or
continental shelfboundaries appur-
tenantto U.S. territories, including
Japan and Micronesia (in regard to
potential ECS associated with the
Northern Marianas); Kiribati (in
regard to the Palmyra Atoll); and the
Bahamas (in regard to the southern
end ofthe U.S. Atlantic Coast). The
United States and Canadawill need
to negotiate one or more treaties to
delimit potential areas of ECS locat-
ed inthe GulfofAlaskaand areas
associated with their Atlantic and
Pacific maritime borders.

Tosummarize, despite dire
warnings from the proponents of
U.S. accessionto UNCLOS, actual
events demonstrate that the United
States need notjoin the convention
to delimit areas ofits ECS, secure
jurisdiction and control over those
areas, and commence develop-
ment of the hydrocarbon resources
beneath the ECS. The United States

isactively doing so in several crucial,
resource-rich regions, includingthe
GulfofMexico, the Arctic Ocean,
and the Bering Sea. Such delimita-
tion has been and will continue to

be conducted in cooperation with
neighboring countries, including
Mexico, Russia, and Canada, regard-
less ofwhetherthe U.S. is a member
of UNCLOS.

ARG

Similarto the U.S. ECS, no legal
barriersblock U.S. access, explo-
ration, and exploitation ofthe
resources ofthe deep seabed—the
ocean floor lyingbeyond the ECS and
designated as “the Area” in UNCLOS.
The United States has long held the
position that U.S. corporations and
citizens have the rightto explore and
exploitthe resources ofthe deep sea-
bed and may do sowhether or notthe
United States isan UNCLOS member.

The United States made its posi-
tion veryclear in March 1983 dur-
ing the final days ofthe Third U.N.
Conference on the Law of the Sea.
Specifically, in response to state—
ments from other U.N. member
states that non-parties would not
have the rightto engage in deep
seabed mining, the U.S. stated the
following:

Some speakers asserted that
existing principles of interna-
tional law, orthe Convention,
prohibitany State, including
anon-party, from exploring
forand exploiting the mineral
resources of the deep sea-bed
except in accordance with the
Convention. The United States
does not believethat such

gov/missions.html April 17,
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assertions have any merit. The
deep sea-bed mining regime of
the Convention adopted bythe
Conference ispurely contractual
in character. The United States
and other non-parties donot
incur the obligations provided for
therein to which they object.

Atrticle 137 ofthe Convention
[forbidding claims of sovereign-
ty overthe deep seabed or its
resources] may notas a matter
oflawprohibit sea-bed mining
activitiesby non-parties to the
Convention; nor may it relieve a
party from the duty to respect
the exercise ofhigh seas free-
doms, including the explora—
tion for and exploitation of deep
sea-bed minerals, by non-parties.
Mining ofthe sea-bed isa law-
fuluse of the high seas open

to all States.... The practice of
the United States and the other
States principally interested in
sea-bed mining makes it clear
that sea-bed mining continues to
be alawful use of the high seas
within the traditional meaning of
the freedom ofthe high seas.#4

The U.S. legal position set forth in
1983 on deep seabed mining remains
the same today. Accordingto the
Restatementofthe Law, Tﬁlrd, ofthe
Foreign RelationsLaw ofthe United
States, the United States may engage
in deep seabed mining activities
evenifitdoes not accede to UNCLOS,

provided thatsuch activities are con-
ducted without claiming sovereignty
overany part ofthe deep seabed

and as long as the mining activi-

ties are conducted with due regard

to the rights ofother nations to
engage in mining.45Asrelated by the
Restatement, “like the fish ofthe high
seasthe minerals ofthe deep sea-bed
are opento anyone to take.”6

U.S. CITIZENS AND CORPORATIONS
HAVE THE RIGHT TO EXPLORE

AND EXPLOIT THE DEEP SEABED
REGARDLESS OF WHETHER OR NOT
THE UNITED STATES IS APARTY TO
UNCLCS.

The U.S. position is also reflected
in the Deep Seabed Hard Mineral
Resources Act0of 1980, which
Congress enacted two years before
the adoption of UNCLOS to provide
aframework for U.S. corporations
to conduct deep seabed mininguntil
such time as the United Statesjoins
an acceptable convention on the law
ofthe sea 4/ The DSHMRA states the
U.S. position on the legality ofdeep
seabed mining as follows:

[Htis the legal opinion ofthe
United States thatexploration for
and commercial recovery ofhard
mineral resources ofthe deep
seabed are freedoms ofthe high
seas subject to aduty ofreason-
able regard to the interests of

other states in their exercise of
those and other freedoms rec-
ognized by general principles of
international law.28

In sum, the long-held position of

the United States, both domestically

and internationally, isthat U.S. citi-
zens and corporations have the right
to explore and exploitthe deep sea-
bed regardless of whether or not the
United States is a party to UNCLOS.

Whetthe US ShoudDo

The United States has successful-
ly secured its hydrocarbon resources
inthe western gap ECSarea! in the
GulfofMexico and has leased that
areato U.S. and foreign companies
for developmentsince 2001. The
United States should build on the

western gap model by negotiating a

series of bilateral boundary delimita-

tion treaties with nations with which

itshares maritime and ECSbound-
aries and by taking whatever other
steps are necessary to secure its ECS
resources.

m Mexico and Cuba (the eastern
gap). The United States should
negotiate with Mexico and Cuba
to delimittheir ECSboundaries
in the eastern gap in the Gulfof
Mexico. Once the ECSareas in the
eastern gap are divided among
the three nations, the Bureau
of Ocean Energy Management
will be in a position to offer
those areas for lease in the same

4. Saprmpni et Saesaf A, Mach 81983 n "Wt byihe St xtack o (e Rodd te Tid ke dios@ fee

Vol. 17, AICON F6 2/ W S/37, p. 243, http://untreaty.un.org/cod/diplomaticconferences/lawofthesea-1982/docs/vol_X V11/a_conf-62_
ws_379% 20and% 20add-1%20and% 202.pdf (accessed April 17,2012)

45. American Law Institute,
1987), 8523(1).
46, Ibid., § 523, reporter's note 2.

47. Deep Seabed Hard Mineral Resources Act, 30 U.S. Code § 1401 et seq.

48, Ibid., § 1401(12),

mdfmmmmmmw 2 (5t Paul, MN: American Law Institute Publishers
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mannerthat ECS areas in the
western gap have been leased
since 2001.

Russia (the North Pacific). No
additional bilateral treaties with
Russiaare necessary to delimit
the areas of potential U.S. ECS
located in the Bering Seaand
the Arctic Ocean. The 1990 U.S.-
USSRtreaty delimits the bound-
ary from the Bering Strait north
into the Arctic Circle. Tothe
south, itestablishes the western
edge ofa “wedge” of U.S. ECS
located in the Bering Sea.

In the North Pacific Ocean, the
U.S. and Russia should negoti-
ate abilateral treaty to establish
the coordinates ofthe bound-
ary line that extends from the
southernmost pointofthe 1990
treaty line to the southwest as
far as Hokkaido Island, Japan.
Russia’s 2001 submission to the
CLCSidentifies this line, and the
treaty could be negotiated in con-
junction with Russia’s expected
revised CLCS submission.

Canada (the Arctic and else-
where). Significant maritime
boundaries remain to be negoti-
ated between the United States
and Canadain the Arctic Ocean
and elsewhere. The United States
has a large, triangle-shaped area
ofpresumptive ECS in the Arctic
thatborders Canada’s presump-
tive ECS.

The United States and Canada
have cooperated closely to gather
the data necessary to identify
areas of ECSin the Arctic and
should extend that cooperation

o

to the negotiation ofamutu-
ally acceptable bilateral treaty
delimiting their ECSboundary.
Additional treaties between the
U.S.and Canada will be required
to delimitpotential ECSareas in
the GulfofAlaskaand in areas
appurtenantto the Atlantic and
Pacific maritime borders ofthe
two nations. The U.S.-Canada
treaties could be negotiated

in conjunction with Canada’s
expected submission to the CLCS,
which is due by the end 0f2013.49

The Pacific islands. In addition
to the Arctic and the Gulf, the
United States has presumptive
areas of ECS scattered throughout
the Pacific Ocean appurtenant to
U.S.territories, including Guam,
Johnson Atoll, the Northern
Mariana Islands, and Palmyra
Atoll. The potential areas ofU.S.
ECSassociated with these territo-
ries abutthe maritime boundar-
iesofseveral nations, including
Japan, Kiribati, and Micronesia.
Bilateral treaties with those
nations would reaffirm U.S.juris-
diction and control overvast areas
of ECSin the Pacific.

Presidential ECSproclamation.
Oncethe full extent ofthe U.S.
ECShasbeen mapped and demar-
cated bythe United States in coop-
erationwith its neighbors, the
President should issue a proclama-
tion confirming U.S.jurisdiction
overand control ofthe ECSand

all of its resources, similarto the
series of proclamations issued by
Presidents Truman, Reagan, and
Clinton on the continental shelf,
the exclusive economic zone, the
territorial sea, and the contiguous

zone. While such aproclamation
islegallyunnecessary and redun-
dantto the Truman Proclamation,
the Outer Continental Shelf
Lands Act, and other U.S. policy
statements, itwould clarify to the
international community that the
United States is assertingjurisdic-
tion over its ECS in conformity
with customary international law
and Article 76 of UNCLOS.

Through these actions, the United
States can continue to secure its
hydrocarbon resources on a global
basis, regardless ofwhether it ever
accedes to UNCLOS.

The United States is unlikely to
accede to UNCLOS in the nearterm,
or perhaps ever. However, this does
notmean that the United States
should nottake every action neces-
sary to secure oil and gas resources
on its extended continental shelf
inthe Arctic Ocean, the Gulfof
Mexico, and throughout the world.
The United States can accomplish
this end while acting as a sovereign
nation, continuingthe tradition of
American Presidents in proclaiming
the nation’s maritime and resource
rights, and without accedingto a
deeply flawed treaty or seeking the
approval ofan international commis-
sion ofexperts housed at the United
Nations. .

—Steven Groves isBernard
andBarbaralLomasFellow in the
MargaretTh_atcherCenterfor
Freedom, a division ofthe Kathryn
andShelby Cullom Davis Institute
for International Studies, at The .
Heritage Foundation and a contribu-
torto ConUNdrum: The Limits ofthe
United Nations and the Search for
Alternatives [SRowman &Littlefield
Publishers, 2009).

49. Fisheries and Oceans Canada, "Canada's Submission to the Commission on the Limits of the Continental Shelf Under the United Nations Convention on the

Law of the Sea/* http://www.dfo-mpo.gc.ca/ae-ve/

I 09-10/6b06 g.htm

April 17,2012)
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roponents ofU.S. accession to

the United Nations Convention
onthe Lawofthe Sea (UNCLOS)
maintain thatthe United States may
notengage in deep seabed mining
unless and until itjoins the conven-
tion. Thatis notthe case. The United
States has a sovereign and inherent
right to mine the deep seabed and
has successfully secured that right
inthe pastthrough bilateral and
multilateral agreements with other
nations thatalso engaged in seabed
exploration.

Accession to UNCLOS is simply
notaviable option. The philosophi-
cal basis ofthe convention, in the
words ofthe preamble, isto “contrib-
ute to the realization ofajustand
equitable international economic
orderwhich takes into accountthe
interests and needs of mankind as a
whole and, in particular, the spe-
cial interests and needs of devel-
oping countries.”1The convention
declares that the deep seabed and its
resources are the “common heritage
of mankind” and maybe mined only

“forthe benefit of mankind as awhole,
irrespective ofthe geographical loca-
tion of States.”2

The resulting UNCLOS deep
seabed mining regime, designed on
that philosophical basis and negoti-
ated during the 1970s atthe Third

Key Points

mThe United States hasa sover-
eignand inherent rightto mine
the deep seabed. This right is not
dependenton membershipin
the United Nations Convention
onthe Lawofthe Sea.

mInthe past, the U.S. has success-
fullysecured its rightsto mine
the deep seabed through bilat-
eral and multilateral agreements
with other deep seabed mining
nations.

mThe UNCLOSmining regime is
based on the philosophythatthe
deep seabed isthe “common
heritage of mankind" and that
the profitsgenerated from min-
ingmust be shared with develop-
ingand landlocked countries.

m Byaccedingto UNCLOS, the
United Stateswould place itself
and its miningcompanies under
the regulatory powerand con-
trol ofthe International Sea-
bed Authority, an international
organization created bythe
convention, and U.S. companies
would be forced to pay excessive
fees, costs, and royaltiesto the
Authorityfor redistribution to
developingcountries.
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U.N. Conference onthe Lawofthe
Sea (UNCLOS I11), is, unsurpris-
ingly, anachronistic—an interna-
tional Rube Goldberg contraption
conceived in another time and place
when the United States and the
Soviet Union were engaged in a glob-
almilitary and ideological contest.3
The revisions to the seabed mining
provisions negotiated by the Clinton
Administration in 1994 did notand
could notcorrectthe convention’s
fundamental flaws.4

Byaccedingto UNCLOS, the
United States would place itselfand
its seabed mining companies under
the regulatory power and control of
the International Seabed Authority,
aninternational organization cre-
ated by the convention. U.S. compa-
nies would be forced to pay excessive
fees, costs, and an as yetundeter-
mined percentage of royalties to
the Authority to fund its operations
andto be redistributed to develop-
ing countries. In short, U.S. acces-
sionwould represent aradical sea
change because it would create an
unprecedented layer ofinternational
bureaucratic authority, oversight,
and regulatory burden on American
companies.

However, the United States
may advance its national interests
without accedingto the archaic and
needlessly complex regime estab-
lished by UNCLOS. Miningthe deep
seabed is and always has been a high

seas freedom that every nation may
exercise regardless of membership in
any treaty.

PR
A to All Nations

Itisabasic principle oflawthat
parties may not, by agreement
among themselves, impairthe
rights ofthird parties or their
obligations to third parties.
Neitherthe [Lawofthe Seq]
Conference nor the States indi-
cating an intention to become
parties to the Convention have
been granted global legislative
power.

-U.S. Delegation at UNCLOS 111
(1983)5

No legal barriers prohibit U.S.
access, exploration, or exploitation
ofthe resources ofthe deep seabed.
Deep seabed mining is a “high seas
freedom”thatall nations may engage
in regardless oftheir membership
or non-membership in UNCLOS
oranyother treaty. Like otherhigh
seas freedoms, the right to engage
in deep seabed mining is inherentto
all sovereign nations under custom-
ary international law. Rather, it is the
conventionthatattempts to restrict
access to the deep seabed and
infringe on the intrinsic rights ofthe

United States and other nations that
have chosento remain non-parties.

NO LEGAL BARRIERS PROHIBIT

U.S. ACCESS, EXPLORATION, OR
EXPLOITATION OF THE RESOURCES OF
THE DEEP SEABED.

High seas freedoms are not
conditional on membership ina
treaty. Neither the United States nor
any other nation need be party to
UNCLOS to exercise them. While the
convention addressed and “codified”
various high seas freedoms, enjoy-
ment ofthose freedoms is not condi-
tional on membership. Rather, high
seas freedoms—including freedom of
navigation and overflight, freedom
of fishing, freedom to lay subma-
rine cables, and freedom to engage
in marine scientific research—are
enjoyed and exercised regularly by
the United States and other UNCLOS
non-parties based on their status as
sovereign and independent nations.

More than 160 nations have cho-
sento ratify UNCLOS for their own
reasons and ostensibly for the pur-
pose ofadvancing their particular
national interests. The United States
and more than 30 other nations—
including Colombia, Israel, Peru, and
Turkey—have chosen notto ratify
the convention. The nations that
have joined UNCLOS cannotprevent
the United States or any other nation

1 United Nations Convention on the Law of the Sea (UNCLOS), Preamble, December 10,1982, http://www.un.org/Depts/los/convention_agreements/texts/
unclos/closindx.htm. UNCLOS is also commonly referred to as the Law of the Sea Treaty (LOST).

2. UNCLOS, Preamble and Arts. 136 and 140

3. Doug Bandow, "Developingthe Mineral Resources of the Seabed," @h.lﬂlvm 2, No. 3 (Winter1982), http://www.cato.org/pubs/journal/cj2n3/cj2n3-7.

pdf (accessed November 9,2012).

4. Agreement Relatingto the Implementation of Part Xl ofthe United Nations Convention on the Law ofthe Seaof 10 December 1982 (1994 Agreemen

!fgl‘ mcw/wgw rg/Depts/los/convention_agreem ents/texts
Lanham, MD: University Press of America, 1996).

xAgree.htm

November 15,2012), and Peter M. Leitner,
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\Vol. 17, A/CONF.62/W S/37, p. 243, http://untreaty.un.org/cod/diplomaticconferences/lawofthesea-1982/docs/vol_XVIl/a_conf-62_
ws_37%20and%20add-1%20and% 202.pdf (accessed November9,2012).


http://report.herrtage.org/bg2746
http://www.un.org/Depts/los/convention_agreements/texts/
http://www.cato.org/pubs/journal/cj2n3/cj2n3-7
http://www.un.org/Depts/los/convention_agreements/texts/unclos/closindxAgree.htm
http://untreaty.un.org/cod/diplomaticconferences/lawofthesea-1982/docs/vol_XVII/a_conf-62_

BRI 0

from mining the seabed any more
than they can preventthe U.S. from
exercisingthe freedom of navigation
and overflight, the freedom of fishing,
or any other high seas freedom.

The factthat a substantial major-
ity ofnations are parties to UNCLOS
does not, as some have suggested,
mean that the deep seabed provi-
sions ofthe convention have attained
the status of customary interna-
tional law. Even ifthose provisions
had attained such status, the regime

“would not apply to a state, such as
the United States, that had rejected it
and had insisted on its right to mine
the deep sea-bed under present rules
of customary international law.”6
The long-held U.S. legal position
regarding deep seabed mining and
UNCLOS is unequivocal.

anDep nng
Simplybecause most nations have
ratified UNCLOS does not mean that
those nations or any international
organization, such asthe Authority,
may deny arightto the United States
that it enjoys under international
law. One setof nations cannot annul
the rightsofanother setof nations
by drafting atreaty that the second
setofnations chooses nottojoin. For
example, 75 nations are party to the
Convention on Cluster Munitions
and 160 nations are party to the Anti-
Personnel Landmines Convention,
butthese facts do not obligate the
United Statesor any other non-party
to ban cluster munitions or anti-per-
sonnel landmines.7

The United States made its posi-
tion on the unconditional legality
ofdeep seabed mining very clear at
UNCLOS 11, the negotiating confer-
ence that resulted in the adoption of
UNCLOS. In March 1983, during the
final days ofthe conference, amem-
berofthe U.S. delegation rejected
statements made by other delega-
tionsthatonly parties to UNCLOS
could exercise the rights within the
convention;

Some speakers discussed the
legal question of the rights and
duties of States which do not
become party to the Convention
adopted by the Conference. Some
ofthese speakers alleged that
such States musteither accept
the provisions of the Convention
asa “package deal” or forgo all
oftherights referred to in the
Convention. This supposed
election is without foundation
orprecedentin international
law. It isa basic principle of law
that parties may not, by agree-
mentamong themselves, impair
the rights ofthird parties or
theirobligations to third par-
ties. Neither the Conference nor
the States indicatingan inten-
tion to become parties to the
Convention have been granted
global legislative power.8

The United States wenton to state
its official position that U.S. citizens
and corporations specifically have
the rightto mine the deep seabed
and may do sowhether or notthe

United States isan UNCLOS mem-
ber. The U.S. statement affirmed that
deep seabed mining is a high seas
freedom opento all nations regard-
lessofwhether they are party to the
convention:

Some speakers asserted that
existing principles ofinterna-
tional law, or the Convention,
prohibitany State, including
anon-party, from exploring
forand exploiting the mineral
resources ofthe deep sea-bed
exceptin accordance with the
Convention. The United States
does notbelieve that such asser-
tions have any merit. The deep
sea-bed mining regime ofthe
Conventionadopted by the
Conference is purely contractual
in character. The United States
and other non-parties do not
incur the obligations provided for
therein to which they object.

Atrticle 137 ofthe Convention
[forbidding claims of sovereign-
ty over the deep seabed or its
resources] may not asa matter
oflawprohibit sea-bed mining
activitiesby non-parties to the
Convention; nor may it relieve a
party fromthe duty to respect
the exercise ofhigh seas free-
doms, including the explora-
tion for and exploitation of deep
sea-bed minerals, by non-parties.
Miningofthe sea-bed isa lawful
use ofthe high seas open to all
States....

6. American Law Institute, MWMWHMMVDI 2 (St. Paul, MN: American Law Institute Publishers,

1987), 8 523, cmt. e

7. Steven Grovesand Theodore R. Bromund, “The United States Should NotJoin the Convention on Cluster Munitions,” Heritage Foundation MND
2550, April 28,2011, http://www .heritage.org/research/reports/2011/04/the-united-stat hould
Steven Groves and Theodore R. Bromund, "The Ottawa Mine Ban C H on Subst:
2496, December 13,2010, http://www .heritage.org/research/reports/2010/12/the-ottawa-m b

8. Statementby the United States of America, p.243

h luster-munitigns, and
and Process,” Heritage Foundation No.

bst; d-process.

8

BB 070

The practice ofthe United States
and the other States principally
interested in sea-bed mining
makes it clear that sea-bed min-
ing continues to be a lawful use of
the high seas within the tradi-
tional meaning ofthe freedom of
the high seas.9

Indeed, this was the U.S. position
priorto UNCLOS I11. Years earlier,
Congress made clearthe U.S. position
onthe legality ofdeep seabed min-
inginthe Deep Seabed Hard Mineral
Resources Act0f1980 (DSHMRA):

DQis the legal opinion ofthe
United States that exploration for
and commercial recovery ofhard
mineral resources ofthe deep
seabed are freedoms of the high
seas subject to a duty of reason-
able regard to the interests of
other states in their exercise of
those and other freedoms rec-
ognized by general principles of
international law.10

The U.S. position set forth in 1980
in DSHMRA and again in 1983 at
UNCLOS 111 remains the same today.
According to the Restatementofthe
Law, Third, ofthe Foreign Relations
Law ofthe UnitedStates, u.s. citi-
zens and corporations may engage in
seabed mining regardless ofwhether
the U.S. accedes to UNCLOS, pro-
vided that they conduct such mining

9 Ibid

10. Deep Seabed Hard Mineral Resources Act (DSH

11 American Law Institute,

12, Ibid.,§ 523, reporter's note 2.

13, Ibid., §523(1).

14. DSHMRA, §§ 1403,1412, and 1417
15, Ibid., § 1413(c)

16, Ibid., 81419

without claiming sovereignty over
any partofthe seabed and as long
asthe mining activities are exer-
cisedwith due regard to the rights of
other nations engaged in mining.11As
related by the Restatement, “like the
fish ofthe high seas the minerals of
the deep sea-bed are open to anyone
to take.”12

o NS o iited
toMreteDegp

Eventhough the U.S.isnota
party to UNCLOS and may never
be, ithasaninterestin securingthe
ability foritselfand its corporations
to engage in deep seabed mining. It
may secure thatinterestinthe tradi-
tional manner by making claims to
seabed areas pursuantto domestic
law (DSHMRA); giving notice to the
international community regard-
ing U.S. claims; and, when neces-
sary, signing bilateral or multilat-
eral agreements with other nations
to ensure mutual respect for each
other’s seabed claims.

Deep Seabed Hard Mineral
Resources Act. Under custom-
ary international law, the United
States may authorize U.S. citizens
to explore and exploitthe seabed as
longas (1) the U.S. does not claim
sovereign rights to the seabed and (2)
exploration and mining is conducted
with reasonable regard for the rights
of other nations to engage in the
same activities.3

MRA), 30 U.S. Code § 1401(12).
523(1).

More than 30 years ago, the
United States established a domes-
tic statutory and regulatory frame-
workto govern U.S. claims to the
deep seabed. Specifically, in June
1980, Congress enacted DSHMRAto
provide a legal regime under which
U.S. citizens may explore forand
mine deep seabed minerals. Under
DSHMRA, U.S. citizens and corpora-
tions may apply to the Administrator
ofthe National Oceanicand
Atmospheric Administration
(NOAA) for 10-year licenses to
explore and 20-year permits to mine
the deep seabed for hard mineral
resources—specifically, for polyme-
tallic nodules containing minerals
such as manganese, nickel, cobalt, or
copper.4

Tobe certified by the NOAA
administrator, applicants must be
financially capable ofexploring and
recovering the resources. 5 DSHMRA
requires thatexploration and mining
activities mustbe carried outunder
strictenvironmental controls, and
environmental impact assessments
mustbe conducted in connection
with each license and permit.6To
provide additional legal guidance to
U.S. citizens, NOAAissued detailed
regulations regarding the granting of
exploration licenses and permits for
commercial recovery.7

In 1984, NOAA issued 10-year
exploration licenses to four mul-
tinational private-sector mining

17. 15 Code of Federal Regulations § 970.100 m[vegardmg exploration licenses), and 15 Code of Federal Regulations, § 971.100 muegardmg commercial

recovery).
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consortia: Ocean Minerals Company
(OMCO); Ocean Management, Inc.
(OMI); Ocean Mining Associates
(OMA); and Kennecott Consortium
(KCON). The licenses authorized
these consortiato explore the sea-
bed inthe Clarion-Clipperton Zone
(CC2), aregion ofthe eastern Pacific
Ocean midway between Hawaii and
Mexico. Each ofthe four consortia
had U.S. and foreign ownership inter-
ests. Forexample, OMA interests
were divided between two American
companies—4.S. Steel (25 percent)
and Sun Company (25 percent)—and
their Belgian and Italian partners
(25 percenteach). OMCO members
included major U.S. companies,
including Standard Oil Company
and Lockheed Corporation, and the
Netherlands’Royal Dutch Shell. The
OMI and KCON consortia included
British, Canadian, Japanese, and
German interests. 8

Although under no obligation to
do so, after NOAA issued the four
exploration licenses, the United
States provided formal notice
to the international community.
Specifically, in January 1986, the U.S.
Mission to the United Nations deliv-
ered anote to the U.N. Secretary-
General that, pursuantto DSHMRA,
the U.S. government had issued “four
licenses authorizing deep sea-bed
hard mineral resource explora-
tion” in the CCZ. The note provided
the longitudinal and latitudinal

coordinates for the areas ofseabed
thathad been licensedto the U.S.
consortia. The United Nations pub-
lished the U.S. note in the April 1986
issue ofitsLaw ofthe Sea Bulletin B

U.S. Seabed Mining
Agreements with Other Nations.
Critically, DSHMRA contemplat-
ed that negotiations would occur
between the United States and other
nations to establish mutual recog-
nition for exploration licenses and
mining permits, and it authorized
the NOAAadministrator to desig-
nate such nations as “reciprocating
states.”2In this way various nations
could issue licenses and permits to
their citizens in amanner compat-
iblewith DSHMRA, and vice versa.
Several nations, including France,
Italy, Japan, the United Kingdom,
and West Germany, enacted domes-
tic seabed mining legislation during
1981-1983 and were subsequently
designated by NOAAas reciprocating
states.2l

During 1982-1991, the United
States and the four U.S. consortia
negotiated a series of multilateral
agreements and bilateral exchanges
of notes with reciprocating states
to further secure U.S. claims in
the CCZ. This series of agreements
established mutual recognition
ofmining claims, committed the
respective nations and consortia
notto interfere with one another’s
exploration and mining activities,

set minimum standards that mining
companies must meet, and provided
procedures for resolving any overlap-
ping claims.

= In September 1982, the United
States, France, West Germany,
and the United Kingdom adopted
an agreement “to facilitate the
identification and resolution of
conflicts” that may arise between
the four nations in regard to
overlapping claims to the sea-
bed.2The agreement required
the exchange ofinformation
between the nations on claimsto
the seabed, including the [coor-
dinates ofthose claims, for the
purpose ofidentifying conflicts.
In the event of overlapping claims,
the agreementprovided detailed
procedures for resolving conflicts
through binding arbitration.

In May 1983, the four U.sJcon-
sortiaand Association Franfaise
d’Etude et de Recherche des
Nodules oceaniques (AFERNOD),
a French consortium of govern-
ment and industry, acting in
conformity with aprivate arbitra—
tion agreement, reached asettle-
ment that successfully resolved
conflicts from their overlapping
claimsinthe CCZ.3

In September 1983, the four U.S.
consortia, AFERNOD, and Deep

National Oceanic and Atmospheric Administration, “Deep Seabed Mining,” December 1983, p. 6, http://www.gc.noaa.gov/documents/gcil_dsm_1983_2011-
06-13-113448.pdf (accessed November9,2012).

U.S. Mission to the United Nations, note to thg Secrgtary-G l.of the United Nations, January 13,1986, in Office of the Special Representative of

the Secretary-General forthe Law ofthe Sea, lal'dﬁ éea INo. 7, April 1986, pp. 74-86, http://www.un.org/Depts/los/doalos_publications/

L /bulET.pdf

November9,2012).

. DSHMRA, § 1428. The designation is made in consultation with the Secretary of State.

National Oceanic and Atmospheric Administration, "Deep Seabed Mining,” December 1989, pp. 11-12, http://www.gc.noaa.gov/documents/gcil_ |
dsm_89_20110607085546.pdf (accessed November9,2012).

1982 Agreement Concerning Interim Arrangements Relating to Polymetallic Nodules on the Deep Sea Bed Between France, the Federal Republic of Germany,
the United Kingdom, and the United States, September 2,1982.

National Oceanic and Atmospheric Administration, "Deep Seabed Mining,” December 1983, p. 11
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Ocean Resources Development
Company (DORD), a Japanese
consortium ofgovernment and
industry, signed an arbitration
agreement on resolving overlap-
pingclaims.24

In August 1984, the four parties

to the September 1982 agreement
and Belgium, Italy, Japan, and the
Netherlands adopted an agree-
mentthat further elaborated on
mutual cooperation regarding the
deep seabed.25Similar to the 1982
agreement, the 1984 agreement
required the eight nations to noti-
fy one anotherwhen exploration
applications had been approved
atthe national level, to exchange
coordinates to avoid overlapping
claims, and to resolve any dis-
putes that arose from conflicting
claims. Amemorandum attached
to the agreementoutlined mini-
mum requirements that mining
companies must meetto receive
approval to explore the seabed,
including financial and technolog-
ical capability. The memorandum
also setbasic standards that com—
panies must meetduring mining
operations.

Ibid.

m InAugust 1987, the United States,
Belgium, Canada, Italy, the United
Kingdom, the Soviet Union, and
West Germany adopted a final
settlementagreement that offi-
cially recognized the coordinates
of each other’s claims to seabed
areas in the CCZ.26The agreement
listed sets of coordinates for each
nation’sclaimsin the CCZ, includ-
ing the coordinates for the areas
claimed by the four U.S. consortia.

In February 1991, the United
States, Belgium, Canada,
Germany, Italy, the Netherlands,
and the United Kingdom entered
into amemorandum ofunder-
standing with China “on the
avoidance ofoverlaps and con-
flicts relating to the deep sea-bed
areas.” The parties to the memo-
randum made mutual commit-
ments to respectthe claims made
by all other parties inthe CCZ.Z7

In August 1991, the United States
and the other nations party to the
February 1991 agreement entered
into an identical memorandum
of understanding with the Soviet
Union, which was the certifying

state ofan Eastern European con-
sortium called Interoceanmetal
Joint Organization.28

In sum, the United States has
agreements with almost every nation
that the Authority has licensed to
explore the CCZ (Belgium, China,
France, Germany, Japan, Russia, and
the United Kingdom), all ofwhich
remain in force and effect atthe pres-
entday.QThose nations have made
acommitment to the United States
that they will not interfere with or
infringe on the claims by the United
States or its companies inthe CCZ.
None ofthe nations has denounced or
withdrawn from the agreements or
has otherwise indicated that it does
notrespectits international commit-
ments to recognize U.S. claims in the
CcCz.

Amongthe nations that have
sponsored claimants in the CCZ, only
four—Nauru, Kiribati, South Korea,
and Tonga—are not party to a seabed
agreementwith the United States.
The U.S. should remedy this by nego-
tiating memoranda ofunderstanding
with those nations along the same
lines asthe 1991 agreementswith
Chinaand the Soviet Union. Although

Provisional Understanding Regarding Deep Seabed Matters (with appendices and memorandum of application), August3,1984.

Agreementon the Resolution of Practical Problems with Respectto Deep Seabed Mining Areas (with annexes), August14,1987. The 1987 agreementwas

adopted by Belgium, Canada, Italy, and the Soviet Union, all of which were signatories to UNCLOS. The United States and two other non-UNCLOS-signatories
(W est Germany and the U.K.)adopted the 1987 agreement by exchanging a series of diplomatic notes with the four UNCLOS signatories. See Lee A. Kimball,
“Belgium-Canada-Italy-Netherlands-Union of Soviet Socialist Republics: Agreement on the Resolutioy of Prasticaf Prol wih Respectto Deep Seabed
Mining Areas, and Exchange of Notes Between the United States and the Parties to the Agreement,” Wl@ Vol. 26, No. 6 (November
1987), pp. 1502-1515.

Memorandum of Understanding on the Avoidance of Overlaps and Conflicts Relating to Deep Seabed Areas, February 22,1991, and National Oceanic and
Atmospheric Administration, "Deep Seabed Mining,” December 1991, p. 14, http://www.gc.noaa.gov/documents/gcil_dsm_1991_20110607090801.pdf
(accessed November 13,2012).

Memorandum of Understanding on the Avoidance of Overlaps and Conflicts Relating to Deep Sca-Bcd Areas, August 20,1991, Other parties to the
memorandum of understanding included Bulgaria, Czechoslovakia, and Poland. The nations that currently hold an interest in Interoceanmetal are Bulgaria,
Cuba, the Czech Republic, Poland, Russia, and Slovakia. Interoceanmetal Joint Organization, website, http://www_.iom.gov.pl/welcome.htm (accessed

November 13,2012) . .
U Departmentof state, NEIESK TAE el aemay120 o, 22 o5 105 200,

285, and 457, http://www state.gov/s/I/treaty/tif/index.htm (accessed November 15,2012).
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the claims of Nauru, Kiribati, South
Korea, and Tongado notoverlap the
areas currently claimed by the United
States, the agreements would estab-
lishabilateral commitment from
each ofthose nations notto infringe
onU.S. claimsinthe CCZand to
cooperate in the eventofadispute.

In addition, U.S. mining compa-
nies may pursue private arbitration
agreements with the companies
sponsored by those nations—Nauru
Ocean Resources Inc. (NORI);
Tonga Offshore Mining Limited
(TOML); and Marawa Research
and Exploration Ltd. (Kiribati)—in
the same manner that U.S. consor-
tia adopted such agreements with
AFERNOD and DORD in 1983.

Current Status of U.S. Deep
Seabed Claims. Over the past
decades, the status ofexploration
licenses in the CCZissued pur-
suantto DSHMRA has evolved
significantly.

In 1992, the KCON consortium
evaluated the long-term viability of
deep seabed mining and “concluded
thatthere is nojustification for con-
tinuing investment in manganese
nodule development.”30KCON sub-
sequently notified NOAA of its intent
to surrender its license to explore
the USA-4 area ofthe CCZ. About
the same time, OMCO applied for
and received a license from NOAAto
explore USA-4.

OMI relinquished its license to
explorethe USA-2areain 1999, and

OMA surrendered its license to
explore USA-3in 1997.310ne reason
that OMI and OMA surrendered
their licenses was their disappoint-
ment over the 1994 amendments to
UNCLOS. In theirannual reports

to NOAA, the two consortia stated
“that the changes made [in the 1994
Agreement] are not sufficientin
terms ofbeing able to attract private
sector investmentin deep seabed
mining.” The reports further stated
thatthe mining regime adopted in
the 1994 Agreementpresented “eco-
nomic and political risks that they do
notface under [ DSHMRA] "2

The remaining U.S. claims on the
USA-1and USA-4 areas are currently
licensed to OMCO.331n May 2012,
G-TEC SeaMinerals Resources NV, a
Belgian company, applied for and was
granted a license by the Authority to
explore the USA-3 area relinquished
by OMA.3The USA-2area remains
intactand is notcurrently licensed to
any claimant.

As Map lLillustrates, no foreign
nation has made any claim in the
CCZthat overlaps the areas cur-
rently claimed by the United States
(USA-1and USA-4). Nor has the
Authority issued any exploration
license that would overlap with those
areas. Indeed, the Authority has not
issued any license that overlaps with
the two CCZ areas thatwere relin-
quished by the United States (i.e.,
USA-2and USA-3). In addition, none
ofthe areas inthe CCZ reserved

by the Authority for exploration by
developing countries overlaps with
USA-1, USA-2, USA-3, or USA-4.

The forbearance displayed by
all foreign nations, their sponsored
companies, and the Authority itself
indicates atacit, if not explicit, con-
cession thatthe U.S.-sponsored
claimsinthe CCZare valid and
may continue to be held by OMCO
to the exclusion ofall other parties.
Although the Belgian-sponsored
G-TECwas recently granted a license
to explore the area formerly known
as USA-3, the USA-2 area remains
intactand available for the United
States to reclaim.

In sum, acting under the author-
ity of DSHMRA, customary interna-
tional law, and multilateral jagree-
ments with foreign countries and
companies, the United States has
successfully claimed and maintained
security oftenure overvasttracts of
the deep seabed. The U.S. has done so
as an independent sovereign nation
exercisingits inherent rights.

The United States and U.S. min-
ing companies may lawfully engage
in deep seabed miningpursuantto
DSHMRA and customary interna-
tional law. The alternative route—
U.S. accessionto UNCLOS-|would
place the United States, its citizens,
and its mining interestsunder the

30. National Oceanic and Atmospheric Administration, “Deep Seabed Mining,” December 1993, p. 11, http://www.gc.noaa.gov/documents/gcil_
dsm_1993_20110607091635.pdf (accessed November 13, 2012)

31. “"Deep Seabed Mining: Lapse of Exploration License,"

,Vol. 64, No. 126 (July 1,1999).

32. National Oceanic and Atmospheric Administration, “Deep Seabed Mining," December 1995, p. 5, http://www.gc.noaa.gov/documents/gcil_dsm_1995_report.

pdf (accessed November 13,2012)

33. OMCO Seabed Exploration LLC,a wholly owned subsidiary of Lockheed Martin Corporation, is the successor in interestto OMCO and holds the licenses to
USA-1and USA-4. National Oceanic and Atmospheric Administration, "Deep Seabed Mining,” December 1995, p. 1; Lockheed Martin Corporation] letter to
National Oceanic and Atmospheric Administration, August 2,2011 (on file with author).

34. International Seabed Authority, Legal and Technical Commission, "Application for Approval of a Plan of W ork for Exploration for Polymetallic Nodules,”
ISBA/18/LTC/L.4, June 6,2012, http://www.isa.org.jm/en/sessions/2012/documents (accessed November13,2012).
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regulatory power ofthe institutions
created bythe convention, particu-
larly the Authority and the Council.
Joining the convention would radi-
cally change the traditional high seas
freedoms currently enjoyed by the
United States and would create an
unprecedented new layer ofinter-
national authority, oversight, and
regulatory burden on U.S. mining
interests.

The Regulatory Authority.
Ifthe United States accedes to
UNCLOS, American companies
willbe required to adhere to all the
Authority’s rules, regulations, and
dictates. In matters concerning deep
seabed mining, UNCLOS leaves no
doubtwhere the power lies. The
convention states thatall activities
in the seabed “shall be organized,
carried outand controlled by the
Authority onbehalfofmankind asa
whole” and that the Authority “shall
have the right to take at any time
any measures...to ensure compliance
with its provisions and the exercise
ofthe functions of control and regu-
lation assigned to itthereunder or
under any contract.”®

The Authority has exercised these
general grants of power in anumber

of specific ways, notably by creating
the “Mining Code,” a “comprehen-
sive setofrules, regulations and pro-
ceduresissued by the International
Seabed Authority to regulate pros-
pecting, exploration and exploitation
of marine minerals in the interna-
tional seabed Area.”%

IF THE UNITED STATES ACCEDES TO
UNCLGS, AVERICAN COMPANIES
WILL BE REQUIRED TO ADHERE

TO THE AUTHORITY'S RULES,
REGULATIONS, AND DICTATES.

Amongthe regulations thus far
enacted by the Authority are the
procedures regarding exploration for
polymetallic nodules.3 These regula-
tions, when read in conjunction with
the Authority’s standard clauses
for exploration contracts®and the
Legal and Technical Commission’s
environmental regulations,®create a
regulatory regime without precedent
in international law. Ifthe United
States accedes to UNCLOS, U.S. sea-
bed mining companies will be sub-

jecttothatregime.

Total Control uncLos
leaves no doubtthat all seabed

mining activities are subject to the
Authority’s control. Any U.S. com-
pany applying to explore the seabed
“without exception, shall as part of
his application undertake...to accept
control by the Authority ofthe activi-
ties inthe Area.”0Todrive home the
point, the subordination undertak -
ing isrepeated in the exploration
regulations as well as the standard
contract clauses.4

Once mining activities commence,
the Authority may send international
inspectors to board the vessels and
installations of American companies
to monitor their compliance with
its regulations and the convention.42
These inspectors have the right to
examine acompany’s “log, equip-
ment, records, facilities, [anti] all
other recorded data and any[ rel-
evantdocuments which are neces-
sary to monitorthe Contractor’s
compliance.”

U.S. companies would be required
to submitannual reports to [the
Secretary-General ofthe Authority
detailing their progress, expendi-
tures, and other aspects oftheir
operations#4Every five years, com-
panies are required to undertake a
jointreview oftheir progress with
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the Secretary-General, who willin
turn reportto the Council.&
Bur(fensome Environmental

Regulations. 1fthe United Statesjoins
UNCLOS, U.S. companies engaging
in seabed exploration will be subject
to arigorous environmental regime
administered by the Authority. The
Authority has the power to adopt
“rules, regulations and procedures”
forthe protection ofthe marine
environment, with “particular atten—
tionbeing paid”to harm caused by
drilling, dredging, and excavation.46
One regulation requires companies
to apply a “precautionary approach”
in regard to the marine environment
“as reflected in principle 15 ofthe

Rio Declaration.”47This is notable,
giventhat neither UNCLOS nor

the 1994 Agreementeven mentions
the controversial “precautionary
approach”—a principle thatrequires
absolute scientific certainty thatan
action will not cause environmental
harm.

U.S. companies would be required

to establish an environmental “base-
line” at the outset of their contracts

and continually monitor and report
the impact oftheir activitieson the
marine environment.48 To establish
abaseline, U.S. companies would be
required to collect data “on the sea-
floor communities specifically relat-
ing to megafauna, macrofauna, meio-
fauna, microfauna, nodule fauna and
demersal scavengers” (bottom feed-
ers)and “record sightings of marine
mammals, identifying the relevant
species and behavior.”#0Before
engaging even in preliminary testing
activities, companies would have to
submit a site-specific environmental
impact statement to the Authority, as
well as acontingency plan to respond
to environmental incidents.50
Controlover U.S. Exploration
Areas. Underan UNCLOS regime, a
U.S. company would have limited
control overthe area licensed to it
forexploration. Once aU.S. company
identifies an area of the seabed that
itwants to explore, it must divide
the areainto two halves ofequal
estimated commercial value and
share its data on the areawith the
Authority Sl Thereafter, the Council

reserves one halfofthe area for
exploration by developing countries
orthe Enterprise, the Authority’s
mining arm.2The remaining half
would be licensed to the U.S. compa-
ny for exploration. The size ofthe U.S.
company’s half is effectively limited
to only 75,000 square kilometers.83
(By comparison, the USA-1explora-
tionareais almost 169,000 square
kilometers.)54Finally, a U.S. com-
panywould not have exclusive access
to its halfbecause the Authority has
the rightto enter into contracts with
third parties to explore and mine
the U.S. halffor resources other than
polymetallic nodules. %

J.S. Mining Companies Forced to
Train Their Competition. 1n addi-
tion to requiring a U.S. company to
give the Authority accessto its logs,
equipment, records, facilities, data,
and documents, UNCLOS would
require the company to provide
training in seabed mining to per-
sonnelwho are notemployees ofthe
U.S. company—specifically, nation-
als from developing countries and
personnel employed by the Authority

40.
41.

42.
43.
44.

UNCLOS, Art. 153(1) and (5).

International Seabed Authority, "Mining Code," http://www.isa.org.jm /en/mcode (accessed November 13, 2012)

International Seabed Authority, "R on Prosp and for Poly Nodules inthe Area," July 13,2000, http://www.isa.org.jm /files/
documents/EN/Regs/PN-en.pdf (accessed November 13,2012). The Authority has also enacted similar regulations on polymetallic sulfides and is drafting
regulations on cobalt-rich crusts.

International Seabed Authority, "Standard Clauses for Exploration Contract,” http://www.isa.org.jm /filcs/documents/EN/Rcgs/Codc-Anncx4.pdf (accessed
November13,2012).

International Seabed Authority, Legal and Technical Commission, “Recommendations for the Guidance ofthe Contractors for the Assessmentofthe Possible
Environmental Impacts Arising from Exploration for Polymetallic Nodules in the Area," February 13,2002, http://www.isa.org.jm/filcs/documcnts/EN/7Scss/
LTC/isba_Tltc_1Rev1.pdf (accessed November13,2012).

UNCLOS, Annex Il Art. 4(6)(b)

International Seabed Authority, "R on Prosp and for Poly Nodules in the Area,” 14(b), and International Seabed Authority,

“Standard Clauses for Exploration Contract,"” § 13.2(c)

UNCLOS, Art. 153(5).
International Seabed Authority, "Standard Clauses for Exploration Contract,” § 14.3.

Ibid., §10.

45. International Seabed Authority, "R on Pr and for Poly Nodules in the Area," § 28, and International Seabed Authority,
“Standard Clauses for Exploration Contract,” § 4.4

46. UNCLOS,Art. 145(a).

47. International Seabed Authority, "R ions on Prospecting and ion for Poly ic Nodules inthe Area,” § 31(2). Principle 15 of the 1992 Rio
Declaration states: “Inorder to protectthe environment, the precautionary approach shall be widely applied by States according to their capabilities. W here
there are threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to
prevent environmental degradation.” Rio Declaration on Environmentand Development, http://www.unep.org/Documents.Multilingual/Default.asp7documen
tid=78&articleid=1163 (accessed November 13,2012).

48. International Seabed Authority, "R on Prosp and E for Poly Nodules inthe Area," § 31(4), and International Seabed Authority,

“Standard Clauses for Exploration Contract,” §§ 5.2 and 5.3.

49. International Seabed Authority, "Recommendations for the Guidance ofthe Contractors forthe Assessmentofthe Possible Environmental Impacts Arising
from Exploration for Polymetallic Nodules in the Area," *118(d)(ii) and (v)

50. International Seabed Authority, "Standard Clauses for Exploration Contract," §§ 5.5 and 6

51. UNCLOS, Annex Ill, Art. 8, Reg. 15,

52. International Seabed Authority, "R on Pr and E for Poly Nodules inthe Area,” § 16.2.

53. The exploration regulations permitcontracts for an area upto 150,000 square kilometers, but half of thatarea is rapidly relinquished—20 percent atthe
end of the third year of the contract, an additional 10 percent after the fifth year, and a final 20 percentafter the eighth year. International Seabed Authority,

"R ions on Prospecting and for Poly ic Nodules inthe Area,” § 25.
54. National Oceanic and Atmospheric Administration, “Deep Seabed Mining," December 1989, p. 12
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and the Enterprise/6The stated
purpose forthe training mandate is
to facilitate the “transfer oftechnol-
ogy and scientific knowledge” to the
trainees.57

The U.S. company must draw up
the training programs in coopera-
tion with the Authority, and it “shall
focus ontraining in the conduct of
exploration, and shall provide for full
participation by such personnel in all
activities covered by the contract.”®
The company must submit the train-
ing program to the Authority for
approval before the commencement
ofexploration.®Giventhe presence
ofproprietary information, equip-
ment, trade secrets, and business
know-how involved in a seabed
mining operation and the competi-
tive nature ofany capital-intensive
industry, forcinga U.S. company to
train personnel who will likely work
for acompetitor one day is particu-
larly onerous.

Never in its history has the United
States consensually placed its own
interests orthe operations ofits
private sector under the complete
control ofan international regu-
latory regime such as that estab-
lished by UNCLOS. Atthe center of
this regime isthe Council, which
serves as the executive body ofthe
Authority and gatekeeper to the deep
seabed.

56. UNCLOS, Annex IIl, Art. 15

The Gatekeeper Council. The
Council is the key decision-making
bodythatwould decide the fate of
U.S. mining companies. Itis com-
posed of 37 member states represent—
ing five geographic regions: Africa
(10 member states); Asia (9); Western
Europe and “Others” (8); Latin
Americaand the Caribbean (7); and
Eastern Europe (3).60

NEVER IN ITS HISTORY HAS THE
UNITED STATES CONSENSUALLY
PLACED ITS OWN INTERESTS OR THE
OPERATIONS OF ITS PRIVATE SECTOR
UNDER THE COMPLETE CONTROL OF
AN INTERNATIONAL REGULATORY
REGIME SUCH AS THAT ESTABLISHED
BY UNCLCS.

The Council’s membership must
reflect “equitable geographic distri-
bution,” resulting in abody that is
controlled by developing nations. Of
the Council’s current members, 23
(62 percent) are also members ofthe
Group of 77 organization ofdevel-
oping countries. This disparity is of
crucial importance because devel-
oped and developing countries often
have divergentinterests within the
international system.

Ifthe U.S. accedes to UNCLOS,
the Council’s control over U.S. access

57. Article 15 of Annex Il specifically cites paragraph 2 of Article 144 of UNCLOS, "Transfer of technology.”

to the deep seabed will be absolute.
Amongits other powers, the Council
could:

m Disapprove any U.S. application
to explore and mine the deep
seabed.6l

a Disapprove mining activi-
ties by U.S. companies that, in
the Council’s opinion, would
cause harm to the marine
environment.@

@

Suspend or terminate a Contract
with any U.S. company ifthe
Council believes that the company
has violated the terms of UNCLOS
orthe Authority’s rules, regula-
tions, or procedures.6

=3

Impose onaU.S. company, in lieu
of suspension ortermination of
acontract, “monetary penalties
proportionate to the serious-
ness of the violation” of UNCLOS
orthe Authority’s rules and
regulations.64

@

Suspend or modify a U.S. compa-
ny’sexploration or mining opera-
tions ifthe Counciljudges that
there isathreatofharm to the
marine environment.6

Suspend or terminate a U.S.

58. International Seabed Authority, “Regulations on Prospecting and Exploration for Polymetallic Nodules inthe Area,” § 27(1)

59. International Seabed Authority, "Standard Clauses for Exploration Contract,” § 8.1

60. International Seabed Authority, "Composition of the Council,” http://www.isa.org.jm/en/about/member

il/composition November14,2012).

Although UNCLOS set the size of the Councilat 36 mem ber states, itwas later determined that 37 seats were necessary to achieve equitable geographic
representation. However, only 36 members of the Council are permitted to vote.

61. UNCLOS, Art.153(3)
62. Ibid., Art. 162(2)(x).

63. International Seabed Authority, “Standard Clauses for Exploration Contract,” § 21.1(a).

64. Ibid. §21.5

65. International Seabed Authority, "Regulations on Prospecting and Exploration for Polymetallic Nodules in the Area,” 32(5).
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company’scontractifthe com-
pany “has failed to complywith a
final binding decision of the dis-
pute settlementbody,” such as the
Seabed Disputes Chamber.6

Proponents of U.S. membership
in UNCLOS claim that, ifthe United
Statesjoins the convention, itwill
have the powerto prevent adverse
decisions against U.S. companies
because the U.S.will hold a perma-
nentseat on the Council .67 Yetaper-
manent seat is ofquestionable utility
because the United States would
have only one vote on the Council,
and none of the aforementioned
decisions requires consensus.8For
example, the Council may deny an
application foran exploration license
submitted by a U.S. company, even
over the recommendation of the
Legal and Technical Commission, if
two-thirds ofthe Council objects to
the application.®

Granting an international organi-
zation the power to restrictand regu-
late U.S. access to polymetallic nod-
ules and sulfides, cobalt-rich crusts,
and rare earths will not advance U.S.
national interests. Joining UNCLOS,
however, would dojustthatby plac-
ing the interests and operations of
U.S. mining companies at the discre-
tion and control ofthe Authority and
the Council.

b S G
onUS Gopenes

In addition to being under the
Authority’s regulatory thumb and
the Council’scontrol, ifthe U.S.joins
UNCLOS, its seabed mining com-
panies will be forced to pay unrea-
sonable costs, fees, and an asyet
unknown percentage of profits and
royalties to the Authority.

Royalty Rate “To Be
Determined.” Neither the conven-
tion northe 1994 Agreementestab-
lishes the mining royalties that U.S.
companies would be required to
pay to the Authority. As originally
drafted, the convention required
mining companies to pay a “produc-
tion charge” royalty ranging from 5
percentto 12 percentofthe value of
the processed metals. In the alterna-
tive, companies could pay a combi-
nation ofaproduction charge and a
share ofthe net proceeds from the
sale ofthe processed metals.@In any
event, each company mustpay the
Authority a minimum of$1 million
peryearonce commercial produc-
tion has commenced.7l

The 1994 Agreement revised the
convention’s specific royalty range
and minimum paymentscheme, 2
butthe 1994 revisions left more
questions than answers. Essentially,
the 1994 Agreement left the seabed
mining compensation scheme “to

66. International Seabed Authority, "Standard Clauses for Exploration Contract,” § 21.1(b).

67. 1994 Agreement, Annex, § 3(15)(a).
68. UNCLOS, Art. 161(8)(d).

be determined”with the notion
thatthe details would be negotiated
within the Authority at some future
date when commercial produc-
tion isimminent. That date has not
yetarrived, even though UNCLOS
was adopted 30 years ago, and the
Authority has yetto begin drafting
regulations to establish the financial
obligations of mining companies to
the Authority.

Thus, ifthe U.S. accedes to the
convention, itwill be making an
uninformed decision based on
incomplete information. The 1994
Agreement refers only to avague
“system ofpayments”that U.S. min-
ing companies would be required
to pay to the Authority, stating that
“Consideration should be givento
the adoption ofaroyalty systemor a
combination ofaroyalty and profit-
sharing system.”73

Instead ofarange of set royalty
rates, the agreement states only that
payments to the Authority “shall be
within the range ofthose prevailing
in respect ofland-based mining of
the same or similar minerals.”74The
agreement retains the requirement
that mining companies must pay
an annual fixed fee to the Authority
upon the commencement ofproduc-
tionbut states that the amount of
that fee “shall be established by the
Council,”Bwhich may revise this

69. 'The Council shall approve a recommendation by the Legal and Technical Commission for approval ofa plan of work unless by a two-thirds majority of its

members presentand voting, including a majority of members presentand voting in each of the chambers of the Council, the Council decides to disapprove a

plan of work." 1994 Agreement, Annex, § 3(11)(a)

70. UNCLOS, Annex Ill,Art.13(4)-(5).
71.  Ibid., Art.13(3)

72. 1994 Agreement, Annex, § 8(2).
73. Ibid., § 8(1)(c).

74. bid., § 8(1)(b).

75. Ibid., § 8(1)(d)


http://www.isa.org.jm/en/about/members/council/composition
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vague system of payments peri-
odically “in the light of changing
circumstances.”®

In short, the 1994 Agreement
merely transformed UNCLOS’s exor—
bitant fee and royalty rate scheme
into avague and as yet undetermined
paymentsystem regime that mining
companies should apparently accept
onblind faith. The convention clearly
defines the Authority’s role in future
negotiations regarding those fees
and royalty rates: “In adopting rules,
regulations and procedures concern-
ing the financial terms ofacontract...
the Authority shall be guided by
the following objectives: to ensure
optimum revenues for the Authority
from the proceeds of commercial
production.”77

Application “Processing Fee”
Doubled to $500,000. Under the
1994 revisions to the convention,
the processing fee fora contractto
explore the seabed was reduced from
$500,000 to $250,000. BHowever,
the agreementfailed to close a loop—
hole inthe conventionthatallows the
Authority to raise that fee as it sees
fit from time to time.@Accordingly,
inJuly 2012, the Authority doubled
the fee back to $500,00080 The
Authority’s statedjustification
was thatthe administrative cost

76. 1bid. § 8(1)(e)
77. UNCLOS, Annex il Art. 13(1)(a)

of processing an application was
greater than $250,000 and that

the fee must therefore be doubled.
The Authority cited its supposed
costs for processing the NORI and
TOML applications at $447,690 and
$425,710, respectively.8

Although the Authority did not
provide abreakdown ofthese costs,
on the surface, it seems excessive
to charge amining company almost
halfamillion dollars merely to “pro-
cess” its application. Nothing in the
convention or the 1994 Agreement
prevents the Authority from raising
the processing fee in the future to
$750,000, $1,000,000, or even higher
as it sees fit.

Moreover, mining companies will
berequired to pay asecond “applica-
tion processing fee” atthe comple-
tion ofthe exploration phase when
they apply for a separate contractto
commence commercial production.
In line with the Authority’srecent
actions, the application fee for the

“exploitation phase” contract will
likely be $500,000 as well, at least for
now.&

Authority in Process
ofShifting Major Costs to
Companies. UnderArticle 160 of
UNCLOS, member states bear the
administrative costs ofthe Authority,

78. Ibid., Art.13(2),and 1994 Agreement, Annex, § 8(3).

includingthe costs ofmonitoring
approved exploration contracts, until
the Authority has sufficient income
(e.g., from mining royalties) to satisfy
those costs.8The convention places
those costs on the member states
through the Authority’sadminis—
trative budget, forwhich all states
are responsible through theirannu-
ally assessed dues. However, the
Authority plans to shift those costs
onto the mining companies in clear
violation ofthe convention.

Inan April 2012 report, tjihe
Secretary-General ofthe Authority
griped that the Authority was incur-
ring significantadministrative costs
for monitoring the existing explora—
tion contracts, reviewingthe annual
reports, analyzing the environmen-
tal data submitted by companies, and
providing meeting services for the
Legal and Technical Commission.8
The reportlamented that, as a result
ofthe 1994 Agreement, mining com-
panies are not required to pay amini-
mum annual fee 0f$1,000,000 to the
Authority.8&The Secretary-General
urged the Council to develop a “user
pays” system of cost recovery that
would require the mining companies
to pay for the Authoritys adminis-
trative costs rather than spreading
the costs among all member!states as

79. "Theamount of the fee shall be reviewed from time to time by the Council in orderto ensure that itcovers the administrative cost incurred.” UNCLOS, Annex

Il Art. 13(2)

80. International Seabed Authority, Assembly, "Decision ofthe Assembly of the International Seabed Authority relating to the budget of the Authority forthe
financial period 2013-2014," ISBA/18/A/7, July 27,2012, http:/7toww .isa.org.jm/files/documents/EN/18Sess/Assembly/ISBA-18A-7.pdf (accessed November

14,2012).

81. International Seabed Authority, Council, “Status of Fees Paid for Processing Applications for Approval of Plans of W ork for Exploration and Related Matters,”
ISBA/18/C/3, April 19,2012,17, http://www .isa.org.jm/files/documents/EN/18Sess/Council/ISBA-18C-3.pdf (accessed November14,2012)

UNCLOS, Art. 160(2)(e).

Agreement.

. Forexample, see 1994 Agreement, Annex, § 8(3).

. International Seabed Authority, Council, “Status of Fees Paid for Processing Applications,” *111.

Ibid., 112. Article 13(3) of Annex Ill to UNCLOS mandated the $1,000,000 annual fixed fee, which was negated by Section 8(2) of the Annex to the 1994
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contemplated by the convention.&

The Finance Committee—yet
another arm ofthe UNCLOS bureau-
cracy-agreed with the Secretary-
General and directed the latter to
report “on possible measures to
ensure that the cost ofadministra-
tion and supervision of contracts
between the Authority and the
contractors is notborne by member
states.” The Council, in turn, tasked
the Finance Committee to reportin
July 2013 at the Authority s next ses-
sion on establishing “a system of cost
recovery”based on the Secretary-
General’sreport.&7

Unlike the loophole that the
Authority recently exploited to dou-
ble the application fee for exploration
contracts to $500,000, no loop-
hole in either UNCLOS or the 1994
Agreement permits the Authority to
impose the costs of monitoring con-
tracts on the mining companies. The
Authority’swillingness to disregard
the plain terms and intent ofthe
convention and the 1994 Agreement,
which was adopted specifically to
enhance the economic feasibility of
deep seabed mining, is telling and
should give pause to any U.S. mining
companythat believes the rules of
the UNCLOS regime are immutable.

Free-Rider Developing
Countries. The Authority may be
keen to shift administrative costs
onto the mining companies instead
ofsatisfying them through the
Authority’s regularbudget because
asignificant percentage of UNCLOS

members regularly fail to pay their
annual assessed contributions. At
present, 42 ofthe Authority’s 164
member states (more than 25 per—
cent) have been in arrears on their
annual dues for two years or more.&8
Allbut two ofthe nations in arrears
are members ofthe G-77 group of
developing countries.

THE AUTHORITY'S WILLINGNESS

TO DISREGARD THE PLAIN TERMS
AND INTENT OF THE CONVENTION
AND THE 1994 AGREEMENT...IS
TELLING AND SHOULD GIVE PAUSE
TOANY U.S. MINING COMPANY THAT
BELIEVES THE RULES OF THE UNCLCS
REGIVE ARE IMMUTABLE.

Developing countriesthat are
party to the conventionwill receive
royalties and profits derived from
seabed mining.&The substantial
financial investment, technological
expertise, economic risks, and sheer
effort expended in miningthe deep
seabed will be borne entirely by min-
ing companies and the states that
sponsorthem, includingthe United
States ifitjoins UNCLOS. The free-
rider countries, which take no risk
and will reap rewards, have nothing
to lose and muchto gain from their
UNCLOS membership. Yetthey con-
sistently fail to pay their relatively
small dues as required under the
convention.

International Seabed Authority, Council, “Status of Fees Paid for Processing Applications,” *113
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I1faU.S. company insists on engag-
ingin miningonly under the conven-
tion’sauspices despite the inequi-
ties associated with the UNCLOS
regime, it may do so. Specifically,
ifthe United States continues to
remain anon-member of UNCLOS,
aU.S. seabed mining company may
incorporate asubsidiary entity in a
country that is party to the conven-
tion. In this manner, the U.S. entity s
subsidiary may apply for an explora-
tion contractunder the sponsorship
ofthe foreign country and engage in
seabed mining through the conven-
tion’sregime.

The practice of U.S. companies
partnering with foreign entities in
seabed mining ventures has prec-
edent. As previously noted, all four
U.S. private-sector mining consortia
originally included foreign partners
orownership interests: KCON had
Canadian, Japanese, and British
interests; OMAhad Belgian and
Italian interests; OMI had Canadian,
Japanese, and German interests; and
OMCO had Dutch interests. 9

Under UNCLOS, a U.S. company’s
foreign subsidiary may apply for
a license through the host nation.
Indeed, there are already precedents
forsuch an arrangement.

m InJanuary 2012, the Authority
signed a 15-year exploration con-
tractwith Tonga Offshore Mining
Limited, acompany incorporated

87. International Seabed Authority, Council, “Decision ofthe Council ofthe International Seabed Authority Relating to the Status of Fees Paid for Processing
of Applications for Approval of Plans of Work for Exploration and Related Matters," ISBA/18/C/29, July 26,2012, httpr/'toww.isa.org.jm/files/documents/
EN/18Sess/Council/ISBA-18C-29.pdf (accessed November14,2012).

88. International Seabed Authority, Assembly, “Report of the Secretary-General ofthe International Seabed Authority,” June 8,2012, * 40, http://www.isa.org.jm/
files/documents/EN/18Sess/Assembly/ISBA-18A-2.pdf (accessed November 14,2012).

89. See UNCLOS, Arts. 160(2)(f)(i) and 162(2)(0)(i)

90. National Oceanic and Atmospheric Administration, "Deep Seabed Mining,” December 1981, p. 10, http://www.gc.noaa.gov/documents/gcil_dsm_1981_report

pdf (accessed November14,2012).

“


http://www.isa.org.jm/files/documents/EN/18Sess/Council/ISBA-18C-3.pdf
http://www.isa.org.jm/
http://www.gc.noaa.gov/documents/gcil_dsm_1981_report
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withinthejurisdiction of Tonga,
under the sponsorship of Tonga.
TOML is awholly owned sub-
sidiary of Nautilus Minerals
Incorporated, a Canadian seabed
mining company headquartered
in Toronto. The TOML license
authorizes itto explore more
than 74,000 square kilome-

ters in six separate areas ofthe
CCZreserved by the Authority
for developing countries. LIt is
unclearwhy Nautilus, which
could have attained Canadian
sponsorship, chose to pursue this
arrangementwith Tonga. One
possible explanation is thatby
applying under Tongan sponsor-
ship, Nautilus could gain access to
reserved areas ofthe CCZ avail-
able only to developing nations.

In July 2012, the Council
approved a license to explore an
areaofthe CCZto UK Seabed
Resources Ltd (UKSRL) under
the sponsorship ofthe United
Kingdom.2UKSRL is awholly
owned subsidiary of Lockheed
Martin UK Holdings Ltd, a cor-
poration formed in 1999 under
the laws of England. According

to its application, UKSRL “holds
rights granting it access to certain
data, resources and subject mat-
ter expertise of Lockheed Martin
Corporation...related to polyme-
tallic nodule resource surveying,
analysis and recovery methods.”®8
Inthis manner, Lockheed Martin

©

Corporation, a U.S. company,

has essentiallybeen granted a
license to explore the deep seabed
through its British subsidiary.

1faU.S. company maintains that
the only practical way to engage in
seabed mining is under the UNCLOS
regime, the practices of companies
like Nautilus and Lockheed Martin,
acting through their foreign subsid-
iaries, are instructive. However, to
bestadvance U.S. national interests
and promote seabed mining in the
years ahead, the U.S. government
must provide U.S. mining companies
with the maximum possible certain-
ty and security oftenure over claims
inthe CCZand any other area ofthe
deep seabed.

G G
FYA

The United States is well within
its rights to engage in deep seabed
mining and sponsor U.S. companies’
efforts to do so. The challenge lies in
fostering mining by American com-
panies in the current international
environment, given the widespread
acceptance of UNCLOS by other
nations, and to counter any potential
reluctance among these nations to
recognize U.S. claims.

The United States should take
steps to provide additional certainty
and security oftenure to U.S. mining
companies. Tothis end, the United
States should:

“Unsign”the 1994 Agreement,

Claim the USA-2areain the CCZ,

Y

Strengthen its bilateral and multi-
lateral agreements regarding the
deep seabed,

Establish atask force on deep sea-
bed mining, and

Modernize DSHMRA for the 21st
century.

“Unsigning” the 1994
Agreement. When the Clinton
Administration signed the 1994
Agreement in July 1994, itarguably
obliged the United States to refrain
from committing any act that would
defeatthe agreement’s “object and
purpose,” eventhough the United
States has ratified neitherthe agree-
ment nor UNCLOS.%The United
States should therefore “unsign”the
1994 Agreement to resolve any legal
ambiguity regarding U.S. intentions
to explore and mine the deep seabed.

In May 2002, the Administration
of President George W. Bush deliv-
eredaletter to the U.N. Secretary-
General regarding the Rome Statute
ofthe International Criminal
Court (ICC), which the Clinton
Administration had signed in
December 2000. The letter stated
thatthe United States “does not
intend to become aparty”to the
Rome Statute and accordingly “has
no legal obligations arising from its

International Seabed Authority, Council, "Reportand Recommendations to the Council ofthe International Seabed Authority Relating to an Application for the

Approval of a Plan of Work for Exploration for Polymetallic Nodules by Tonga Offshore Mining Limited,” July 8,2011, ISBA/17/C/10,120, http://www.isa.org.
jm/files/documents/EN/17Sess/Council/ISBA-17C-10.pdf (accessed November 14,2012).

International Seabed Authority, Council, “Decision of the Council Relating to a Request for Approval of a Plan of Work for Exploration for Polymetallic Nodules

Submitted by UK Seabed Resources Ltd.," July 26,2012, ISBA/18/C/27, http://www.isa.org.jm/files/documents/EN/18Sess/Council/ISBA-18C-27.pdf

(accessed November14,2012).

International Seabed Authority, Legal and Technical Commission, "Application for Approval of a Plan of Work for Exploration for Polymetallic Nodules,” June 6,

2012, http://www.isa.org.jm/files/documents/EN/18Sess/LTC/ISBA-18LTC-L4.pdf (accessed November14,2012).

94. See,generally, Vienna Convention on the Law of Treaties, May 22,1969.
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signature on December 31,2000.”%

This “unsigning” ofthe Rome
Statute made clearto the interna-
tional community that the United
States has no intention ofjoining
the ICC, and it enabled the Bush
Administration to secure pledges
from other nations that they would
notsurrender U.S. military person-
nel to the ICC for prosecution.%
Since securing such pledges would
arguably defeatthe objectand pur-
pose ofthe Rome Statute, the unsign-
ing letter was necessary to clarify
that the U.S. no longer had an obli-
gationto adhere to the terms ofthe
Rome Statute.

The United States should unsign
the 1994 Agreementto resolve
any legal ambiguity regarding U.S.
actions that may be seen as violating
the agreement’ objectand purpose.
Since the United States never signed
UNCLOS, it isunnecessary to unsign
the convention.

Claiming USA-2. The USA-2
area, comprising 112,500 square
kilometers in the CCZ, has lain
dormantand undisturbed since the
OMI consortium relinquished its
DSHMRAexploration license in 1999.
The United States iswell within its
rights to lay claim to this area. Other
nations have made claims to the deep
seabed onbehalfoftheir national
governments rather than through
private entities. Amongthe nations
that currently claim areas ofthe
deep seabed in theirownrightare
South Korea (in the CCZ) and India
(in the Indian Ocean) 97

Other licenses to explore the
CCZare held by entities thatare

wholly owned and controlled by
national governments, such as
Yuzmorgeologiya (Russia); China
Ocean Mineral Resources Research
and Development Association; the
Federal Institute for Geosciences and
Natural Resources (Germany); and
Marawa Research and Exploration
Ltd. (Kiribati).

Although no other nation has
attempted to claim the USA-2area
under the UNCLOS regime, states
party to the convention may do so at
any time. As previously noted, in May
2012, the Authority granted a license
to Belgium’s G-TEC Sea Minerals
Resourcesto explore the USA-3area
(the OMA consortium relinquished
its U.S. license for this area in 1997).
The United States should act quickly
before the Authority attempts to
license the USA-2areaunder the
convention’s regime.

The United States should claim
the USA-2 area by informing the U.N.
Secretary-General via diplomatic
note, which should be published
inthe Law ofthe SeaBulletin. The
United States should give specific
notice to other nations and compa-
nies that hold licenses in the CCZ,
including Germany, Nauru, South
Korea, and Russia, all four ofwhich
have sponsored claims bordering
onthe USA-2area. The U.S. should
also notify the Authority because
the USA-2area abuts areas reserved
bythe Authority for exploration by
developing countries.

Strengthening Bilateral
and Multilateral Agreements.
The United States should notify
every nation withwhich it has an

95. John R.Bolton, letter to U.N. Secretary-General Kofi Annan, May 5, 2002.

agreement regarding the deep sea-
bed thatthe U.S. considers all such
agreements to be in force and effect.
Although such notification is not
legally necessary, it will provide addi-
tional clarification that the United
Stateswill hold its treaty partners
accountable fortheir international
commitments. The United States
has such agreements with Belgium,
China, France, Germany, Japan,
Russia, and the United Kingdom.

The United States should also
negotiate new bilateral agreements
with the governments of Kiribati,
Nauru, South Korea, and Tongato
establish mutual recognition and
respect forone another’s claims in
the CCZ. Although the claims of
those four nations do not overlap
the areas currently claimed by the
United States, the agreements will
establish abilateral commitment
from each ofthose nations notto
infringe on U.S. claims in the CCZ
and to cooperate in the eventofa
dispute.

Conveninga Task Force on
Deep Seabed Mining. The political
conditions and economic assump-
tions that existed when UNCLOS
was adopted in 1982 are antiquated,
to saythe least. The U.S. should con-
vene a public-private task force to
conductanew study on the current
and future viability of deep seabed
mining.

The issues surrounding the
determination ofU.S. interests in
the deep seabed and the economics
of seabed mining are highly complex
and require a denovo review. Since
the 1970s, mining technology has

96. See Brett D. Schaefer, "The Bush Administration's Policy on the International Criminal Court Is Correct,” Heritage Foundation mgllwm 1830, March 8,
2005, http://www .heritage.org/research/reports/2005/03/the-bush-adm inistrations-policy-on-the-international-criminal-court-is-correct.

97. Article 153(2)(b) of UNCLOS expressly permits states parties to carry out exploration and mining activities in the deep seabed.

98. National Oceanic and Atmospheric Administration, "Deep Seabed Mining,” December 1981, p. 1.
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improved, the availability of seabed
minerals from land-based sources
has changed, and globalization has
altered U.S. economic practices and
trading partners. In addition, the
assumptions prevailing atthe time
the convention was negotiated are
very different from todays reality.
Forexample, a1981report by NOAA
on deep seabed mining stated: “By
the end ofthe century, the Soviet
Union and South Africa are expected
to controlvirtually allthe world’s
manganese resources.”®8The spec-
ter ofthe Soviet Union controlling a
strategic metal was certainly alarm-
ingduring the Cold War. However,
that projectionand many others
have failed the test oftime: The top
national producers of manganese ore
currently include Australia, Brazil,
China, Gabon, and India.®

The task force should perform
several keyanalyses, including
analyses ofhow the seabed min-
ingindustry has evolved since 1980;
whether seabed mining technology
has advanced significantly; whether
the U.S. government should provide
financial incentives to engage in
seabed mining; and, ifso, whatkind
of incentives it should provide. All
of these analyses should be directed
toward answering the central ques-
tion ofwhether deep seabed mining
is economically viable at presentand,
ifnot, whether it everwill be.

The task force should assess
whether these changes have altered
U.S. assumptions regarding deep sea-
bed mining and provide its findings
to the Senate to permitthat body to
make amore informed decision.

Modernizing DSHMRA. One
focus ofthe task force study should
be whether DSHMRA should be
updated to reflectcurrent conditions
and to promote U.S. seabed mining
activities. Like UNCLOS, DSHMRA
reflects the technological, economic,
environmental, and political reali-
ties ofthe 1970s and early 1980s. Ifit
isto continue to serve as the domes-
tic legal and regulatory framework
for U.S. seabed mining interests, its
provisions should reflect the world as
itexiststoday.

The central objective of modern-
izing DSHMRAwould be to provide
U.S. seabed mining companies with
the necessary security oftenure and
legal certainty to engage in deep
seabed exploration and mining. To
that end, Congress should amend the
lawto:

m Setreasonable administra-
tion fees. The administrative fee
for processing an application for
explorationunder DSHMRA is
currently setat $100,000.10That
fee should be eliminated, made
subject to waiver, orataminimum
keptatits current level to pro-
mote seabed mining by American
companies.

Reduce litigation exposure

for U.S. companies. American
companies lawfully engaged in
seabed mining under U.S. law
must be shielded from any legal
actions broughtby foreign nations
and companies. U.S. companies
have voiced concerns that they
may face some type of unspecified

litigation in foreign courts ifthey
engage in seabed miningwithout
the United States being a party to
UNCLOS. Whether or not such
concerns are warranted, Congress
should amend DSHMRAtojuris-
dictionally bar the recognition
orenforcementofanyjudgment
entered by a foreign courtagainst
aU.S. mining company on the
grounds that the United States is
notaparty to the convention.

The United States may prevent
the recognition of foreignjudg-
ments in U.S. courts when “the
cause ofaction on which the
judgmentwas based, or the
judgmentiitself, is repugnant to
the public policy of the United
States.”l0LFor instance, ill 2010,
Congress enacted the Securing
the Protection of Our Enduring
and Established Constitutional
Heritage (SPEECH) Actto prevent
the domestic enforcement of for-
eign libeljudgmentsthat contra-
vene the FirstAmendmentto the
U.S. Constitution.12While U.S.
courts already have the discre-
tion notto recognize suchjudg-
ments, amending DSHMRA so
that itexplicitlybars judgments
based on U.S. non-membership in
UNCLOS will provide additional
assurances to U.S. mining compa-
nies that fear such litigation.

Enhance legal remedies for U.S.
companies. U.S. mining compa-
nies should be provided an avenue
oflegal recourse in the event that
aforeign company infringes onan

99. International Manganese Institute, "Production” http://www.manganese.org/about_mn/production (accessed November 14,2012).

100. DSHMRA, § 970.208(b).

101. American Law Institute,

Recatoftelay g «c2c0).

102. Securing the Protection of Our Enduringand Established Constitutional Heritage (SPEECH) Act, Public Law 111-223, August 10,2010
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area claimed by the company in
the CCZ oranywhere else in the
deep seabed. DSHMRA should

be amended to grantjurisdiction
to U.S. district courts to provide
injunctive reliefand monetary
damages in the event oftrespass-
ingon orinterference witha U.S.-
sponsored claim.

Expand the scope ofminerals
thatmay be mined. Atpres-
ent, U.S. companies may apply to
NOAAto explore and mine only
polymetallic nodules.1BThe defi-
nition of “hard mineral resource”
under DSHMRA should be
expanded to include polymetallic

103. DSHMRA, § 1403(6).

sulphides, cobalt-rich crusts, and
any other mineral resource found
on the deep seabed.

Gondusion

The United States should not cede
regulatoryauthority and bureaucrat-
iccontrol overthe attainmentofany
national interestto an international
organization. International organi-
zations should not have the power
to deny American companies access
to the deep seabed or the authority
to regulate exploration and mining
activities.

Ifthe United States chooses to
engage in deep seabed mining, it
should do so on its own terms. Rather

than submitting itselfand its pri-
vate mining companies to the whims
ofan unelected and unaccount-
able international bureaucracy, the
United States should provide the pri-
vate sector with the legal certainty
and financial incentives necessary to
pursue deep seabed mining activities.
—Steven Groves isBernardand
BarbaraLomas SeniorResearch
Fellow in theMargaret Thatcher
Centerfor Freedom, adivision ofthe
Kathryn and Shelby Cullom Davis
Instititefor International Studies, at
The Heritage Foundation.
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Accession to the U.N. Convention on the
Law of the Sea Is Unnecessary to Secure
U.S. Navigational Rights and Freedoms

Steven Groves

Talking Points

milhe United States has enjoyed freedom of
the seas since its independence and will con-
tinue to do so even if it does not accede to
UNCLOS.

mFor more than 200 years before UNCLOS was
adopted in 1982 and for 30 years since then,
the U.S. Navy has successfully protected its
maritime interests regardless of the fact that
the U.S. has not joined the convention.

mBy forgoing membership in UNCLOS, the
United States has not hindered its ability to
secure and protect its navigational rights
and freedoms. Those rights and freedoms
are best guaranteed by a strong Navy, not
by acceding to the convention.

«instead of reconsidering a deeply flawed
multilateral convention that was first rejected
by President Ronald Reagan almost 30 years
ago, the Senate should endeavor to pro-
vide the Navy with the resources it requires
to preserve its preeminent position on the
world's oceans.
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international straits and archipelagjc sea lanes.” Rear Admiral William D. Center, prepared statement, in hearing,
Current Status or the Convention on the Law of the Sea, Committee on Foreign Relations, U.S. Senate, 103rd Cong,, 2nd

Sess., August 11,1994, pp. 26-27. The convention “guarantee[s] the rights of our naval and air force%to transjt through
the seas of other countries and key straits.” Tom Lantos, in hearing, The United Nations Convention on the Law of the Sea,
Committee on International Relations, U.S. House of Representatives, 108th Cong, 2nd Sess., May 12, 2004, p. 4.

. US. [feﬁartment of Defense, “DOD Ocean Policy Review Paper,” 1993, in hearing, CUrrent Status ofthe Convention on the
Lawofthe Sea, pp. 76-94.
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8. Ihid, p. 81.

9. Ihid, p. so. _

10. Barry E. Carter, Phillip R. Trimble, and Allen S. Weiner, International Law, 5th ed. (New York: Aspen Publishers, 2007),
p. 123, .

11. Forexample, seeJohn H. McNill, prepared statement, in hearing, CUrrent Status of the Convention on the Law of the Seg, p. 20.
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law ofthesea”"was notinventedin 1982 when
UNCLOS was adopted, butrather “has its origins
in the customarypractice ofnations spanning
severalcenturies.”

12. R R Churchill and A V Lowe, The Law 0fthe 563, 3d ed. (Manchester: Manchester University Press, 1999), p. 11.

13. American Law Institute, Restatement of the Law; Third, ofthe Foreign Relations Law ofthe United States, vol. 2 (st. Paul, Mimn.:
American Law Institute Publishers, 1987), p. 5.

14. For example, see McNeill, prepared statement, p. 19.

15. Reagan, “Statement on United States Oceans Policy.” On the same day, Reagan released a separate proclamation asserting
jurisdiction over a 200-nautical-mile exclusive economic zone, consistent with Part \V of UNCLOS.
1. |

17. The United States may also recognize as customary international law the UNCLOS provisions ‘felating.to the ¢onservation
and management of living marine resources.” D. James Baker, prepared statement, in hearing, CUITEI'II%I&IUS O?t 3
Conventionon ﬁm Law oﬂﬁe Sea, p. 35.

18. “In particular, the Convention provides core navigational rights through foreign territorial seas, international straits and
archipelagic waters, and preserves critical high seas freedoms of navigation and overflight seaward of the teyritorial sea,
isréguding in the EEZ” Admiral James D. Watkins, prepared statement, in hearing, Thé U.N, Convention on tﬁe Lawoft

p. 44.
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The navigationalprovisions ofUNCLOS
generallyreflectcustomary Internationallaw
and as such mustbe respected by all nations.
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19. Statement by the United Stages of America, MarcH 8,1983, in “Note by the Secretariat,” extract from Official Records of
t}e T‘rrl?r(f Ung?a Natig Is C%r;nce on ztﬁj%?ft £ 5ea, Vo, 17, A/CONEGZ/WS/a?gd ro/243, t/hl'( 27/ Teaty.un.org/cod/
- (

Iplomaticconferences/lawofthesea-198 ¥ July 28, 2011).

20. For example, in 1956, the U.S. protested a Panamanian claim that the Gulf of Panama was a “historic bay”;in 1961, it
protested a Philippine clajmofaitraight archipelagic baselines; and in 1979, the Navy conducted an operational assertion
against Sudan to protest, INtEr ala, a requirement that foreign warships obtain pri rpermiss&fn beforg transiting its
territorial sea. U.S. Department of Dﬂemf Under Secretar,f of Defense for Policy, IVidll It almS RETENENCE Manual, June
23,2005, pp. 452, 463, and 575, at NID:/fiwwwjag.navy.milforganization/documents/merm/MCRM.pdf uly 28, 2011). The
United States issued 30 diplomatic notes between 1948 and March 1979 and, 110 more between March 1979 and 1996.
3. Ashley Roachand Robert W Smith, United States Responses to Excessive Maritime Claims, 2nd ed. (The Hague: Martinus
Nijhoff Publishers, 1996), pp. 7-8. . . .

21. Roach and Smith, United States Responses to Excessive Maritime Claims, p. 5.

22. Lieutenant Commander James K. Greene, ‘Freedom of Navigation: New Strategy for the Navy3 FON Program,” U.S. Naval
War College, February 13,1992, p. 2.
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by eEB\eaine ro fingy transts i drals an US. Navy Challenges to Excessive Mariti
US Adni FE(:H‘[{I/M ;48 In addition to relying on customary KEY:US.
i international law, the U.S. Navy protects Challenges,
bt 820822180 40) its navigational rights and freedoms by by Type of
trettelh conducting operational challenges to Excessive
dispute excessive maritime claims made Claim

by coastal states, as shown below.

1993 1994 1995 1996 1997 1998 1999 ‘03 2004 2005 2006 2007 2008 2009 2010

Albania
Algeria
Argentina
Bangladesh
Burma
Cambodia
China
Croatia
Cuba
Djibouti
Ecuador
Egypt

El Salvador
India
Indonesia
Iran

Japan
Kenya
Liberia
Libya
Malaysia
Maldives
Malta
Mauritania
Nicaragua
Oman
Pakistan
Panama
Peru
Philippines
Romania
SaudiArabia
Seychelles
23. Roach and Smith, United States Responses to Excessive Maritime Clairts, p. s. sierra Leone
24. For example, see Ronald Reagan, “United States Program for the Exercise of Navigation and Overflight Rights at Sea,’ South Korea
National Security Decision Directive No. 72, December 13,1982, and George H. W Bush, ‘Freedom of Navigation 5ri Lanka

Program,” National Security Directive No. 49, October 12,1990. S;zj::
Reagan, “Statement on United States Oceans Policy.” syria
. The U.S. Navy3 operational assertions for FY 1994-FY 1999 were appended to the Department of Defense$ Annual Report hT e
to tﬁe Presn?e an tﬁe Congress. The assertions for FY 2000-2010 were posted on the Website of the Office of the Deputy s
Assistant Secretary of Defense for Countering Weapons of Mass Destruction. U.S. Department of Defense, Office of tlje U.AE
Deputy Nsistaﬁt Seij:ret,ary FDefense for Couptering Weapons of Mass Destruction, “Freedom of Navigation Operational Venezuela
Assertions,” at ttp: | ense.gov/gsal Jon.aspx (July 28, 2011). For a complete list of the Navy3 operational Vietnam
assertions during FY 1994-FY 2010, see the Appendix. Far a listin ofat]he Navy? assertions on a country-by-country vemen
basis, see U.S. Department ofDefeg]se, Mal’l[lmﬁ ﬁélm(sjeRe?g]edpcg NBHU A —— Sources: U, Department of Dl
.US. D nt of Defense, Annual Report to the President and the Congress, 1998, Appendix 1, at hitp: ww.dod.gov tion Operational Assertions.”at
exemecjga%naex.htmﬁmy 2, 2011)90 g P o J

28. U.S. Department of Defense, “DOD Ocean Policy Review Paper,” p. 83.
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29. For example, see William L Schachte, Jr., “National Sﬁcurity: Cuystomary International Law and the Convention on the
Law of the Sea,” GROrGetown Intemational Ervironmental Law Review, vol. 7 ﬁggs), p. 709,

30. David A Colson, testimony, in hearing, Current Status of the Convention on the Law ofthe Sea, p. 52.

31. “However universally accepted the Convention3 provisions may now appear they will surely erode over time if the United
States fails to exercise the kind of continuing leadership and participation which led to this extraordinary achievement
in the first place.” Dennis W Archer, prepared statement in report, “United Nations Convention on the 1aw of the Sea”
Committee on Foreign Relations, U.S. Senate, 108th Cong., 2nd Sess., March 11,2004, p. 151.

32. McNeill, prepared statement, p. 24. “For the United States to remain outside of the convention would...limit our ability

shape.the futyre of the canvention as it eyolves over time.” Rear Admiral John E. Shkor, prepared statement, in hearing,
EJUITE teStatus ofthe (Eonventmn on tﬂe E;;W of't?]evgsea, p. 33.

33. Schachte, “National Security,”p. 715.

34, mirwtr:{ﬁk % Walsh, prepared statement, in hearing, The United Nation3 [sic] Conventiononthe Law of theSea. 1
realy . 103- , Committee on Foreign Relations, U.S. Senate, 110th Cong., 1st Sess., September 27,2007, p. 24.
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35. U.S. Department of Defense, “DOD Ocean Policy Review Paper,”p. 81.

36. U.S. Department of State, Bureau of Oceans and International &nvironmental and Scientific Affairs, “Lﬁﬁit States
Res[;])onseé/to Exmiv%}g&%) al Maritime Claims,” [IITS In the Seas, No. 112, March 9,1992, p. 51, at Atfp: . State.gov/
docUmentsforganizatio P uly 28, 2011).

37. John Norton Moore, prepared statement, in hearing, Military Implications of the United Nations Convention on the Law ofthe
d, Committee on Armed Services, U.S. Senate, 108th Cong., 2nd Sess., April 8, 2004, p. 86.
38. Center, prepared statement, p. 27.
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Thefreedoms ofnavigation on and overflight
overthe high seassimplydo nothinge on
UNCLOS membership. They have existedfor
hundreds ofyears aspartofthe customary
internationallaw ofthe sea.

39. Greene, “Freedom of Navigation,”p. 5, quoting Walter S.Jones, The Logic of Infernational Relations (oston: Little, Brown
& Company, 1985), p. 493 (internal quotations omitted).

40. Carterétal,, International Law, pp. 848-849.

41. U.N. General Assembly, Resolution 1105 (XI), February 21,1957.

42. Convention on the High Seas, Convention on the Territorial Sea and the Contiguous Zone, Convention on the
Continental Shelf, and Convention on Fishing and Conservation of the Living Resources of the High Seas. An optional
protocol regarding the compulsory settlement of disputes was also adopted at UNCLOS . See, gﬁner )

ly, Tullio Treves,
“1958 Genevg Conventions on the Law of the Sea,” Audiovisual Library of International Law, at NI Untreaty.un.org/cod/
avﬁﬁalg%fos%/aos F( o ty %T

July 28, 2011). ) ) ] ]
43. American Law Institute, R atemen%m‘t@e Law, Third, ofthe Foreign Relations Law of the United States, Introductory Note,
p. 15.

and Churchill and Lowe, The Lawofthe Sea,

4. o wentionon the High Seas, April 29,1958, at http:/funtreaty.un.org/ilc/texts/instrumentsfenglish/conventions/8 | 1958
gn_seas.pdf (auty 28, 2011).

45. Convention on the High Seas, art. 2.
46. Ihid, art. 2(1)-(4).

gl

No. 2599 . Backgrounder.

52.

igo

Aai
Tre

are

. Captain Raul (Pete) Pedrozo, USN (Ret.), “Preserying Navigati

O

.August 24, 2011

ST

|

)] .
M TEORAIOT o Bae

. Convention on the High Seas, arts. 3,4-7,10-12, and 14-21. . . .
. US. Department of State, Treatlesw Foroe: A List ?f Treaties and Other Intenational Agreements ofthe United States in Foroe

onJanuary 1,2010, p. 400, at http://www.State.gov/documentslorganization/143863 pdf auly 28, 2011).

. Reagan, “Statement on United States Oceans Policy.”
. For examples of excessive claims made by Brazil

Iéggi)iie Verde, India, Iran, and Uruguay cercerning military activities in
their EEZS, see, generally, Roach and Smith, United States Responses to Excessive Maritime Claims, pp. 409-414.

n?l Rights and Freedoms: The Right to Conduct Military
Activities in Chinas Exclusive Economic Zone,” ChineseJournal of Intemational Law, vol. 9, No. 1 (2010), p. 14. Many
ofthe Nav%s operational assertions are conducted by special-mission ships assigned to the U.S. Navy Special Mission
Program. I0id.
By state and fiscal years of operational assertion, those seven nations are Burma (2008); China (2007-2010); Egypt
(2000-2003); India (1999 and 2007-2010); Malaysia (1998-2003 and 2007-2010); Maldives (2007-2010); and
Pakistan (1998). For more details, see the Appendix.
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53. Convention on the Territorial aangt e Cantiguous Zone, April 29, 1958, arts. 1-2, at http:/funtreaty.un.orgfilc/texts/ 63. lhid
Instrumen eng||s ‘convention: _|_1 _terrltorla_sea,pa}e(,]uly 28, 2011). 64. Bystate and fiscal years of operational assertion, the 29 nations are Albania (1997-2003); Algeria (1997-2003); Argentina

54.0id, art. 14(4). (2009); Burma (1993-1994); Cambodia (1993-1995,1999, and 2010); China (1993-1994 and 1996); Croatia (1998

55, |bid. art 14(6) and 2000-2003); Djibouti (1999); Egypt (1994,1996-1997, and 1999-2003); India (1993-1994,1996-1997, and
- A A840). 1999-2003); Indonesia (2000-2004); Iran (1995-1999); Libya (1997); Malaysia (2007-2010); Maldives (1993-1998
56. Ihid, art. 23. and 2000-2003); Malta (1997-2003); Oman (1995-1997); Pakistan (1996); Romania (1999); Seychelles (1998-1999);
57. Churchill and Lowe, The Lawofthe Sea, p. 15. Somalia (1995 and 1997-1998); Sri Lanka (1997 and 1999-2003); Sudan (1993-1998); Sweden (1994); Syria (1998 and
58. UNCLOS, art. 3. 2000-2003); Taiwan (2006); United Arab Emirates (1995 and, 1997-1998); Vietnam (19?8—2003 and 2010); and Yemen
59. |hid. art 19(2)(c), (d), and () (1995-1999). See the Appendix. The information in the Marmn&CIaJrHs eference Manual varies, sometimes significantly,
i Ny : from the information gleaned from the Annual Report to the Presicent and the Congress. For example, the manual notes that

60. Statement by the United States of America, p. 243. . " . in 1982, the United States protested a 1977 Burmese law restricting access to the territorial seaand that it conducted
61. See, generally, Roach and Smith, United States Responses to Excessive Maritime Claims, pp. 251-278. operational assertions to dispute that law in 1985,1989,1991,1992,1998, 2000, and 2001.

62. Ihid., pp. 266-267. 65. Restatement ofthe Law; Third, of the Foreign Relations Law ofthe United States, § 513 cmt.j.
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66. “The LOS Convention guarantees our armed forces a non-suspendable right of transit passage in, over and under these
straits in the hormal mode’ of operation. The same guaranteed, non-suspendable rights apply to warships, military
aircraft and submarines transiting through archipelagoes, such as, Ind?{gzsia and the ﬁhilippi?eﬁ.“ ear Admiral William
L Schachte (ret.), prepared statement, in hearing, 1ne United Nations Convention on the Law ofthe 5ea, Committee on 1
International Relations, U.S. House of Representatives, 108th Cong, 2nd Sess., May 12,2004, p. 15.

67. Statement by the United States of America, p. 244. .

68. Restatement ofthe Law, Third, of the Foreign Relations Law of the United States, § 513 cmt. j. _

69. Marian Nasr Leich, “Contemporary Practice of the United States Relating to International Law;”AmericanJoumal of

nternational Law, Vol. 83, No. 1 (January 1989), pp. 559-560.

70. McNeill, prepared statement, pp. 18-19.
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71. While there is some debate regarding the origins of the 3 nm territorial sea, that breadth was “almost universally accepted”
by the end ofjhe NzipcfleonicWars iiléhe early 19th century. Tommy T. B. Koh, “Negotiating a New World Order for the
sea,” VirginiaJournal of International Law; vel. 24, No. 4 (1984), pp. 762-763.

72. Roachand Smith, United States Responses to Excessive Maritime Claims, p. 24.

73. The trend in expansion of territorial sea breadth may have begun as early as 1930 as a result of the Hague Convention of
1930. Koh, “Negotiating a New World Order for the Sea,” pp. 762-764.

74. John Norton M?orfe “The Regime of Straits and the Third United Nations Conference on the Law of the Sea,”
AmericanJournal of international Law, vol. 74, No. 1 January 1980), p. 86. At that time, seven states claimed a

territorial sea between 3 nm and 12 nm, while 25 states made claims between 15 nm and 200 nm. The United

States extended its territorial sea from 3 nm to 12 nm on December 27,1988. F7 nald Reagan, "I’errE’]tcéHG) ﬁa of

tp]e Und't_egf tes,"P[es'd ntiaéProclamation 5928, December 27,1988, at http: | PIESICEnCy.UCsD. Incex.

php2pio=35291Uavzz T(bdthNj (Quly 28, 2011).

The right of innocent passage through an international strait covered entirely by the territoriélo\#at&rs ofa]s'ngle gasteﬁ

state(ras been considered customary international law since at least 1949. For example, see hanne (: it

K|ng om v Al Iérb; MerIts, International Court of Justice, April 9,1949, and Convention on the Territorial Seaand the

Contiguous Zone, 1958, art. 16(4). .

76. U.S. Department of Defense, Maritime Claims Reference Manual, pp. 185 and 693.

77. Moore, “The Regime of Straits and the Third United Nations Conference on the Law of the Sea,”p. 100, and Horace B
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78. UNCLOS, art. 38(2).
79. Ihid,, art. 39(1)(c).

80. Scha prepared statement p. 15, and US. Depart fthe Navy, The Com derst}-lgggebg% }%g % 8&
51 fa (%)e c? 2007 ara 253.1, at M usnwcedulgeta 9-9925-
Odefead3325c/1-14M fU 20 ) (July 28, 2011). Some commentators contend that the convention’ reference

to “normal mode” is too Vague and therefore may not be relied upon to secure navigational rights, such as submer ed
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84, Chrls Forward, “Archipelagic Sea-Lanes in Indonesia—Their 7_egaj|1y in International Law; A stralian and New Zealmaq
hp/maritimejou

amcllt e/rHeovLmafgaW 1%§0IJS§/ gjgozzo 1zloog , p. 148, athttps:/maritimeJou murdochedua dexp

85. Center, prepared statement, p. 27.
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E)o 958 at http ntreaty un; or Iomanccon ere aworthesea- 19 eng s 9 ACONF13-6_
repDocs v0 | e pdfouty 28, 2011);
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Bxparsion of Territorial Weters inthe Strait of Homuz

Before UNCLOS. Traditionally, coastal states
claimed only a 3-nautical-mile territorial sea. Straits
states, such as Iran and Oman, had narrow territorial
seas that left a corridor of high seas passing through
the center of the Strait of Hormuz. Assuch, foreign
warships could easily transit through the strait

without entering the territorial waters of either nation.

HIGH-SEAS CORRIDOR

S
o

Note: Map locations and boundaries are approximate

Source: US. Department of fiaierBurcay o
No. 114, March 16, 1994, at [ UJ

%ﬁm

Soaegly oar

After UNCLOS. Under UNCLOS, states may claim
territorial seas up to 12 nautical miles, essentially
closing the high seas corridors that once passed
through the center of narrow straits. Today, the Strait
of Hormuz—uwhich is only 21 nautical miles wide at
its narrowest point—is “covered” by the combined
territorial waters of Iran and Oman. Iran and Oman
claimed 12-nautical-mile territorial seasin 1959 and
1972, respectively.

peiand Scientific Affairs, “Iran's Maritime Claims,” Mm \

8,2011)
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88. S H. Amin, “The Regime of International Straits: Legal Implications for the Strait of Hormus,Journal of Maritime Law and

IMMEICE, Vol. 12, No. 3 (April 1981), pp. 389 and 398.
eeOoncemm the Territorial

70,1581 ot T i M Org DSOS ECIUATIONAND T hE,

89. Sultanate of Oman, “

Continental Shelfand Exclusive Economic Zone,” February

|ESIPDFFILES/OMN 1981 Decree.pdf guly 28,2011).

90. U.S. Department of Defense, Maritime Claims Reference Manua p. 441,
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91. United Nations Convention nth Lavvofthe a aratloraﬁ ﬂReservatlons Iran Isla ic Republlc |n Umted

Sﬁ ns Treaaé% éJectlon o reaties non nag aspx7&src-TR no=XXI~
ang:en# ®C (July 28, 2011).
92. f]slam/c Republic of Iran, “Act on the Marine Areas of the Islamic RSIPUD“C of Iran,” ad? 9, May 2,1993, at
hwwwun.org/DeptsAos/LEGISLATIONANDTREATIESIPDRHILES/IRN 1993 Act pafauty 28, 2011).

93. Appendlx infra, and U.S. Department of Defense, Maritime Claims Reference Manual, p. 441.

94. U.S. Department of State, “United States Responses to Excessive National Maritime Claims,” p. 68.

95. US. Deparlment of State, Bureau of Oceans and International Enwronm ntaI and Scien fﬁcAﬁa “Irans Maritime
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Through diplomaticprotests by the State
Departmentand operational assertions by the
US. Navy, the United States has secured the
rightofits ships to transitinternationalstraits,
including key strategic chokepoints.

97. Djibouti passed a law in January 1979 requiring nuclear-powered vessels and vessels carrying nuclear or radioactive
material to give prior notification before entering its territorial waters, but the law did not modify “international rules
of navigation”in the Strait of Bab el-Mandeb. U.S. Department of Defense, Maritime Claims Reference Manual, p. 185,
and Djibouti Law No. 52/AN/78, January 9,1979. The U.S. protested the territorial seas claimin 1989 and conducted
operational assertions in 1998-2000.
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98. U.S. Department of Defense, Maritime Claims Reference Manual, p. 693. Maritime University, August 30,2010.
99. United Nations Convention on the Law ofthe Sea, Declarations and Reservations: Yemen Arab Republic, in United 104. Roach and Smith, United States Responses to Excessive Maritime Claims, pp. 26-27.
Efé}?”s Té?ﬁ%g%oéfa@' fﬁgnp-/mea“es-un-org/pag%gmwal J I.aspx?&src:TREATY&mdsg_no:XXF&chapler: 105. UNCLOS, arts. 46-49. See also U.S. Department of Stﬁte, ‘Ftate De[)anmféﬁ 'I&d% o the U.S. Embassy inJakarta
£mp ang=enttlz (July 28, 2011). Concerning Archipelagic Clairms,” August 8, 2003, at Nti:/fww.state.gov/sAl2 M July 28, 2011).
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102. Other major international straits—such as the Danish Straits, Magellan, and the Turkish Straits—are subject to IMO has been designated as such in practice.
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Republic of the Philippines, An Act to Amend Certain Provisions of Republic Act No. 3046, as Amended by Republic
Act No. 5446, to Define the Archipelagic Baselines of the Philippines, and for Other Purposes, Republic Act No. 9522,
March 10, 2009. The act was deposited with the U.N. Secretary-General on April 1, 2009.
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International Law?” Intemafional Journal of uannean Law, Vol. 6, No. 1(1991), p. 6, and Palma, “The
Philippines as an Archipelagic and Maritime Nation: Interests, Challenges, and Perspectives,” p. 7. Palma describes five
routes as ‘important” to international navigation.

Cay, “Archipelagic Sea Lanes Passage and Maritime Security in Archipelagic Southeast Asia,” p. 56.

UNCLOS, art. 53(12).

Palma, “The Philippines as an Archipelagic and Maritime Nation," p. 7, and Kwiatkowska, “The Archipelagic Regime

in Practice in the Philippines and Indonesia,”p. 12.
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Government of Indone5|a Act Concerning Indonesian Wiaters, arts. 1(3) and 3(1), February 18,1960, in U.S.
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Forward, “Archipelagic Sea-Lanes in Indonesia,”p. 149.

Indonesia’s "Partial"* Archipelagic Sea Lare Designation

Pacific Ocean

Arafura Sea

— Indonesiat Proposed Archipelagic Sea Lanes

In 1996, the Indonesian government submitted a
proposal to the International Maritime Organization for
recognition of three, north-south archipelagic sea lanes.
But the Indonesian submission did not include “all normal
passage routes” used for international navigation, as
required by UNCLOS. Specifically, the Indonesian
submission did not include a proposal for an east-west
route through the southern part of its archipelago, from t
Strait of Malacca through the Java Sea to the Arafura Sea.
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W ith the supportand encour-
agementofenvironmental

activists and legal academics, some
nations are actively exploring the
possible use ofinternational litiga-
tion to impose their favored environ-
mental standards on large emitters
ofgreenhouse gases, particularly the
United States.

Major international conferences
held in recentyears in Denmark,
Mexico, and mostrecently Durban,
South Africa, have failed to produce
a legally binding climate change
convention. The continued failure of
efforts to regulate greenhouse gases
(GHG) through comprehensive treaty
commitments has led some propo-
nents ofthe theory ofanthropogenic
climate change to seek alternate
avenues ofenforcement. Asone
international law professor putitin
2007, “In light ofthis regulatory fail-
ure, victims of climate change have
started to think ofways to bring the
worst emitters of greenhouse gases
tojustice.”1

Currently, there is no forum in
which to initiate aviable interna-
tional climate change lawsuit against
the United States. The U.S. withdrew
from the compulsoryjurisdiction of
the International CourtofJustice
(ICJ) in 1985 and is not asyet a party

Talking Points

m U.S. accession to the United
Nations Convention onthe Law
ofthe Sea (UNCLOS)would harm
U.S. national interests. Joining
the convention would need-
lessly expose the United States to
baselessenvironmental lawsuits,
including suits based on alleged
US. contributions to global cli-
mate change.

m Certain UNCLOSstates parties,
with the supportand encourage-
ment ofenvironmental activists
and international legal academ-
ics, are actively exploringthe
potential of using international
litigation against the United
Statesto advance their cliipate
change agenda.

m Anadverse judgment ina climate
change lawsuit initiated under
UNCLOSwould be final, not
subject to appeal, and enforce-
ableinthe United States. Sucha
judgmentwould impose mas-
sive regulatory burdens on US.
companies, which would passthe
costs onto American consumers.

m Such ajudgment would accom-
plishthrough international
litigation what climate change
alarmists have failed to achieve
through treaty negotiations or in
the U.S. Congress.

BRI

to the United Nations Convention on
the Lawofthe Sea (UNCLOS).2

However, ifthe United States
accedes to UNCLOS, thereby revers—
inga30-year policy of remaining
outside ofthe convention, the U.S.
would be exposed to climate change
lawsuits and other environmental
actions broughtagainstitby other
members ofthe convention. The eco-
nomic and political ramifications of
such lawsuits would be dire.

This paper demonstrates that
accessionto UNCLOSwould unnec-
essarily expose the United States to
baseless and opportunistic interna—
tional lawsuits, including suits based
on the theory ofanthropogenic cli-
mate change.

m Part | describes UNCLOS’s
compulsory dispute resolu-
tion mechanisms, the finality
and enforceability ofjudgments
rendered by UNCLOS tribunals,
and the impact ofadversejudg-
ments againstthe United States
in other international lawsuits,

1 o Koivurova, "International Legal Avenues tp Adgress the Pli
0l.22, No. 2 (Fall 2007), p. 269, at [ U] R @

2 Fﬁ”ed Nations Convention on the Law of the Sea
(

ebruary 9,2012).

including U.S. experiences in the
International CourtofJustice.

Part Il outlines the legal basis for
an international climate change
lawsuit against the United States:
the “no-harm rule” pronounced
inthe Trail Smelter case and U s.
commitments under the United
Nations Framework Convention
on Climate Change.

Part 111 identifies the potential
claimants that are poised to bring
an UNCLOS climate change law-
suitagainstthe United States (the
most likelytargetofsuch a suit)
and the supportthat such claim-
ants would receive from interna-
tional legal and environmental
activists.

Part IV concludes that the United
States should not accede to the
convention because ofthe poten-
tial climate change regime thatan
UNCLOS tribunal could impose
on the U.S. and describes the

economic and political costs ofan
adversejudgment.

Todate, no study has comprehen-
sively addressed the potential legal,
economic, and political consequenc-
esthat an adverse judgment froman
UNCLOS tribunal would have for the
United States. The U.S. government
should assess the litigation risks that
would come with membership in the
convention.

The ObamaAdministration
should conductan interagency
review ofthe convention’s compul-
sory dispute resolution mechanisms
to determine both the extentto
which accedingto UNCLOS would
expose the United States to baseless
lawsuits and the potential economic
and political costs that could result
from accession. Relevant Senate and
House committees should hold over-
sight hearings on potential lawsuits
and how an adverse judgment would
affect U.S. environmental, economic,
and military interests.
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Parti . .
Resolution of Maritime Disputes

tthe outset, it should be noted
thatthe United States need

notaccede to UNCLOS in order to
resolve its maritime disputes with
other nations. The U.N. Charter
directs the United States and all
other nations to attempt to settle
their disputes, maritime or other-
wise, through peaceful measures.
Specifically, the charter states that
nations “shall settle their interna-
tional disputes by peaceful means
in such amanner that international
peace and security, and justice, are
notendangered.”3Chapter VI of
the charter directs states to “seek
a solution by negotiation, enquiry,
mediation, conciliation, arbitration,
judicial settlement, resort to regional
agencies or arrangements, or other
peaceful means oftheir own choice.”4

The United States has resolved
contentious maritime disputes with
other nations regularly and peace-
fully withoutbeinga member of
UNCLOS both before the adoption
ofthe convention in 1982 and after-
ward. Forexample:

n In May 1972, the United States
and the Soviet Union signed
an agreementdesigned to pre-
ventincidents between the two
superpowers on the high seas
through strict observation of the

w

4. Charter of the United Nations, Art.33(1)

5. ?ﬁi Eeat EEtweeamel uﬁid Stafes apd

6. utenant Commander John W. Rolph, “Freedo
01.135 (Winter 1992), pp. 137-165, at

International Regulations for
Preventing Collisions at Sea.5

o

In February 1988, two U.S. war-
shipswere “bumped”by Soviet
warships in the Black Seawhile
the U.S. was challenging the
excessive Soviet claim regard-
ingitsterritorial sea. The next
year, the two nations signed the
Uniform Interpretation of Rules
of International Law Governing
Innocent Passage, ajoint state-
ment that acknowledged U.S. pas-
sage rights through Sovietwaters.6

® InJune 2000, the United States
and Mexico adopted a treaty
delimiting the boundary oftheir
respective continental shelves
beyond the 200-nautical-mile
line.7

The United States and other
nations are free to resolve their
maritime disputes in anumber of
ways outside of UNCLOS, including
bilateral negotiations, fact-finding
and conciliation commissions, and
proceedings atthe Permanent Court
ofArbitration, to name a few.8The
United States may also submita
dispute by special agreement to the
International Court of Justice, as it
did in 1981 to resolve a dispute with

February 9,2012).

Hﬁf“avlgaimnanitﬁﬁiﬁsuﬁumfmilncl nt: kQw'Inpo,

Canada over maritime boundaries in
the GulfofMaine.9

THE UNITED STATES AND OTHER
NATIONS ARE FREE TO RESOLVE
THEIR MARITIME DISPUTES INA
NUMBER OF WAYS OUTSIDE OF
UNCLCS.

Bilateral negotiations, special
agreements, arbitration, and con-
ciliation commissions have in com-
mon the factthatthey are Voluntary
means ofresolving maritime dis-
putes. The United States may choose
to engage in suchvoluntary pro-
ceedings depending on whether the
predicted outcome would advance
its national interests. Howeyer, ifthe
U.S. accedes to UNCLOS, itvill be
compelled to submititselfto legally
binding dispute resolution whenever
another member state brings a law-
suitagainstit.

Part XV of UNCLOS addresses
the settlement ofmaritime disputes
between parties to the convention.
Part XV contemplates that UNCLOS
states parties, in accordance with
the U.N. Charter, will attemptto
resolve maritime disputes peacefully

Gharterof the United Nations, October 24,1845, ar.2(3), o« TAAAITIGHTRN BHEEATE Thecorvary s 2012)

nion of Soviet Socialist Republics on the Prevention of Incidents on and overthe High Seas, May 25,1972, at

copt Passage ner NIEIYAAN

February 9,2012).

7. Treaty on the Delimitation of the Continental Shelf in the W estern Gulf of Mexico Beyond 200 Nautical Miles, with Annexes, June 9,2000.

8. R.R.Churchilland A. V. Lowe,

3rd ed. [Mancnes(er‘ UK.: Manchester University Press, 1999),

pp.449-453
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without resortto the convention’s
compulsory procedures.0Whena
dispute arises between two UNCLOS
members, they are obligated to “pro-
ceed expeditiously to an exchange
ofviews regarding its settlement
by negotiation or other peaceful
means.”1States parties may also
resortto anonbinding “conciliation
procedure”under Annex V of the
convention.22

Ifa maritime dispute cannotbe
settled in avoluntary manner, an
UNCLOS state party may compel
another state party to defend itselfin
one offour forums: the International
Tribunal forthe Law of the Sea
(ITLOS), the International Courtof
Justice, an arbitral tribunal orga-

nized under Annex VII, or a “special”

arbitral tribunal organized under
AnnexVIII1.33

International Tribunal for the
Law ofthe Sea. ITLOS was estab-
lished by Annex V1 of UNCLOS and
islocated in Hamburg, Germany. To
date, UNCLOS states parties have
initiated 19 cases in ITLOS, 12 of
which involved demands for the
release ofvessels allegedly detained
improperly.14

ITLOS is composed of 21 recog-
nized experts in the law of the sea
elected by UNCLOS states parties.

10. Un ief Ni“ﬂs Cuﬂeﬁnun on the Law of the Sea
( . .

The 21 members must collectively
representthe “principal legal sys—
tems ofthe world,” and their nation-
alities must reflect an “equitable
geographical distribution”with "no
fewer than three members from each
geographical group as established

by the General Assembly ofthe
United Nations.” The members ofthe
tribunal serve nine-year terms and
maybe reelected. Members selecta
presidentofthe tribunal from among
themselves. ITLOSSjurisdiction is

general, encompassing “all disputes...

submitted to itin accordance”with
the convention.’5

Within ITLOS, a special tribunal,
the Seabed Disputes Chamber (SDC),
was established to resolve disputes
about activities on the seabed floor
beyond the limits of national juris-
diction, known as “the Area.”16The
SDC is composed of 11 members cho-
sen from among the 21 members of
ITLOS. The chamber hasjurisdiction
over disputes between states par—
ties concerning the Area, between
the International Seabed Authority
and deep seabed mining contrac—
tors, and between states parties and
the authority forallegedviolations
ofthe deep seabed provisions of
the convention and for other mat-
ters. Forthese categories ofdisputes,

states parties, contractors, and the
International Seabed Authority must
submitto SDCjurisdiction, notto
thejurisdiction of ITLOS, the ICJ, or
an arbitral tribunal. TWith the nota-
ble exception ofa 2011 advisory opin-
ion on the responsibilities ofmember
states in the Area, the chamberhas
notyetadjudicated any matter.18
Both ITLOS and the SDC have the
authority to grantpreliminary relief
(known as “provisional measures”)
to a state party to “preserve the
respective rights ofthe parties to the
dispute or to prevent serious harm
to the marine environment.” In the
eventthataclaimanthas broughta
lawsuitinan Annex VIl or VIl arbi-
tral tribunal and the panel ofarbi-
trators has notyetbeen assembled,
the claimant may seek provisional
measures at ITLOS or, in a case con-
cerning the Area, atthe SDC. ITLOS
and the SDC may order provisional
measures ifthere is aprima facie
case thatthe arbitral tribunal, once
assembled, would have jurisdiction
and that “the urgency of the situation
so requires.” Parties to the dispute
“shall comply promptly with any
provisional measures” granted by
ITLOS or the SDC. Once an arbitral
tribunal is assembled, it may modify,
revoke, or affirm any provisional

(UNCLOS), December 10,1982, Arts. 279-280, at W

ebruary 9,2012). Article 264 appears to restrict the settlement of disputes relating to marine scientific research to the compulsory

pruceduresﬁ Plavt Xﬁ Seglon 2, although the practical effect of requiring states to resolve such disputes only by compulsory procedures is unclear. Churchill

and Lowe, p.454.
1. UNCLOS, Art.283(1).
12. Art. 284 and Annex V.

13. Art. 286

14, International Tribunal forthe Law of the Sea, "Listof Cases,” at mmw‘mpmmarys,zom.

15. UI:ICLOS‘Annex\/I‘Arls.275‘12‘and 21
16 Arts. 1(1) and 187.

17. Churchilland Lowe,
UNCLOS, Art. 187.

pp.458-459.

&
2
< &3

“The Seabed Disputes Chamber shall have jurisdiction underthis Part and the Annexes relating thereto.”

keabed Disputes Chamber, Case


http://www.un.org/en/documents/charter/index.shtml
http://www.loc.gov/rr/frd/Military_Law/Military_Law_Review/pdf-files/27647S-1.pdf
http://www.icj-cij.org/docket/index.php?sum=
http://www.un.org/Depts/los/convention_agreements/
http://www.itlos.org/index.php?id=3S
http://www.itlos.org/index.php?id=109&L=0
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measures granted by ITLOS or the
SDC.B

International CourtofJustice.
The ICJ was established in June
1945 and is located in The Hague,
Netherlands.20The ICJ isa court of
generaljurisdiction and operates
independently from the UNCLOS
tribunals. Parties to the convention
may nevertheless opt to submitmari-
time disputes to the ICJ.

The United States accepted ICJ
jurisdiction atthe time ofits estab-
lishment and for 40 years could be
broughtbefore the courtby any
other nation that also accepted the
court’scompulsoryjurisdiction. In
1985, however, the U.S. announced
that it was withdrawing from the
ICJ’s compulsoryjurisdiction after
an adversejudgmentin the Lasg .
Concerning Military and Paramilitary
Activities in andAgainstNicaragua, a
lawsuit concerning U.S. support for
the Contras.

Annex VIl Arbitral Tribunal.
The Annex VIl tribunal isan arbitral
panel ofgeneraljurisdiction and is
considered the “default means of dis-
pute resolution” if a state party has
notdeclared a preference upon sign-
ing or ratifying UNCLOS. These tri-
bunals have been used on ahandful
ofoccasions to litigate matters under

19.  UNCLOS, Art. 290, and Annex VI, Art. 25

20. International Courtof Justice, website, at
[

the auspices ofthe Permanent Court
of Arbitration in The Hague, includ-
ing cases concerning the delimita-
tion of maritime boundaries and the
MOXPIant case, an environmental
degradation lawsuit.2L

Annex VIl tribunals are com-
posed offive members selected by
the two states parties to the dis—
pute. Each party may appoint one
ofits nationals as amember, and
the remaining three members are
chosen by agreementbetween the
parties. Ifthe two parties are unable
to agree on any ofthe three members,
they are appointed by the ITLOS
president.2

Annex VIl Special Arbitral
Tribunal. States parties may submit
cases on four specific subjects—fish—
eries, protection and preservation
ofthe marine environment, marine
scientific research, and navigation—
to arbitration by an Annex V111 tri-
bunal.ZAnnex VIl arbitral panels
have five members. Each party to
the dispute appoints two members,
one ofwhich may be a national of
the state party. The fifth member is
appointed by agreement ofthe par-
ties and serves as president of the
tribunal. Ifthe parties are unable to
agree, the U.N. Secretary-General
appoints the president.2

iAW OO T EEIDID- co vary 0 2012).

Enforoeabilityin the US

Acceding to UNCLOS would
expose the U.S. to lawsuits on virtu-
ally any maritime activity, such as
alleged pollution ofthe marine envi-
ronment from a land-based source
oreven through the atmosphere.
Regardless ofthe case’s merits, the
U.S. would be forced to defend itself
againstevery such lawsuitat great
expense to U.S. taxpayers. Any
judgment rendered by an UNCLOS
tribunal would be final, could not be
appealed, and would be enforceable
in U.S.territory.

ANY JUDGMENT RENDERED BY AN
UNCLOS TRIBUNAL WOULD BEFINAL,
COULD NOT BE APPEALED, AND
WOULD BE ENFORCEABLE IN

US. TERRITORY.

Unlike a resolution passed by the
U.N. General Assemblyor a recom-
mendation made by ahuman rights
treaty committee, judgments issued
by UNCLOS dispute resolution
tribunals are legally enforceable
upon members ofthe convention.
Article 296 ofthe convention, titled
“Finality and binding force elfdeci-
sions,” states, “Any decision ren-
dered by acourtortribunal having

21. Permanent Caurtof Ay ion, Mrhllratlon Under Annex VIl of the United Nations Convention on the Law ofthe Sea," at mvmmg
JoBE AR oy o 201,

22. UNCLOS, Annex VII, Art. 3(a)-(e). States parties are urged but not required to select tribunal members from a list of maritime experts. UNCLOS members

ﬁhl% is ﬁamlamed ﬁlhe'

23. The United States has agreed to submit itself to dispute resolution under Annex VIIl of UNCLOS for disputes arising under the U.N. Fish Stocks Agreement, a
1995 convention relating to the conservation of straddling and highly migratory fish stocks.

24. UNCLOS, Annex VI, Art. 1,3(a)-(e). Similarto Annex VIl tribunals, states parties are urged but not required to selectarbitrators from lists of experts in the
specific subject matter areas under the purview of Annex VIIl tribunals. Any appointment made by the U.N. Secretary-General shall be from the relevant
expert list. The lists of experts for use by parties to Annex Vil arbitration proceedings are maintained by four international organizations relevant to the
subject matter areas. Sec U.N. Office of Legal Affairs, Division for Ocean Affairs and the Law of the Sea, "Settlemgnt of,Disputes Meahanisi: Lispaf Expert
for the Pprposgs of Adticle;2 %lAnnex VIl (Special Arbitration) to the Convention,” updated omharu,zon,aWﬁW\"ﬂW_&_

(February 9,2012).
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jurisdiction under this section shall
be final and shall be compliedwith
by all the parties to the dispute.”5

Judgments made by UNCLOS
tribunals are enforceable in the same
mannerthatajudgmentfromaU.S.
domestic courtwould be. Forexam-
ple,Article 39 of Annex V1 states
that “The decisions ofthe [Seabed
Disputes] Chamber shall be enforce-
ablein the territories of the States
Parties in the same manner as judg-
ments or orders ofthe highestcourt
ofthe State Party in whose territory
the enforcementis sought.”2% In other
words, ifthe United States accedes
to the convention, the U.S.govern-
mentwillbe required to enforce and
comply with SDCjudgments in the
same manner as it would enforce and
comply with ajudgmentofthe U.S.
Supreme Court. The U.S. court sys-
tem will serve not as an avenue for
appeal from UNCLOS tribunals, but
rather as an enforcement mechanism
fortheirjudgments.

The domestic enforceability of
UNCLOS tribunaljudgments was
confirmed by U.S. Supreme Court
Justice John Paul Stevens in Medellin
v. TeXas, alandmark case in 2008.%7
inMedellin, Justice Stevens, writing

inaconcurring opinion, cited Article
39 of Annex VI for the proposition
that UNCLOS members—presum-
ably including the United States ifit
accedes to the convention—are obli-
gated to comply with the judgments
ofthe convention’stribunals.

The Medellin case concerned
whether the ICJ’sjudgmentin 2003
againstthe United States in the
Case ConcerningAvenaand Other
MexicanNationals (the Avena case)
is domestically enforceable. Justice
Stevens concluded that the relevant
treaties in the AVENa case—the U.N.
Charter and the Vienna Convention
on Consular Relations (VCCR)—did
notrequire the Supreme Court to
enforce the ICJ’s ruling. Justice
Stevens contrasted the permissive
language ofthe U.N. Charter and
the VCCRwith the explicit language
of UNCLOS and concluded thatthe
convention would indeed oblige the
Supreme Court to enforce the judg-
ments of UNCLOS tribunals within
the United States.8

The factthatthe judgments of
UNCLOS tribunals are legally bind -
ing, notsubject to appeal, and domes-
tically enforceable is particularly
troubling because the United States

has suffered adversejudgments in
high-profile international lawsuits in
the past.

eSO B S

Asmentioned, the United States
initially accepted compulsory ICJ
jurisdictionwhen the court was
established shortly after World
War Il. Foralmost 40 years, the
U.S. could be sued at the courtby
any other nation that accepted ICJ
jurisdiction.®

However, the U.S. relationship
with the ICJ changed on April 9,1984,
whenthe government of Nicaragua
initiated the Case C_o_ncernm% -
Military andParamilitaryActivities
inandAgainstNicaragua (the
ParamilitaryActivities case) against
the United States, alleging that
the U.S. had illegally intervened in
Nicaragua’s internal affairs and used
military force against itin violation
of international law.0Three days
before Nicaragua initiated its law-
suit, U.S. Secretary of State George
Shultz delivered aletter to the U.N.
Secretary-General withdrawing U.S.
consentto jurisdiction underthe 1CJ
Statute for disputesarising between

25. UNCLOS, Annex VI, Art. 33; Annex VII, Art. 11; and Annex VIII, Art. 4. Annex VI provides no procedure to appeal the judgments of ITLOS or the SDC

26. UNCLOS, Annex VI, Art. 39. The domestic enforceability of the decisions of UNCLOS tribunals regarding deep seabed exploration is reiterated in Article 21 of
Annex Ill: “Any final decision rendered by a court or tribunal having jurisdiction under this Convention relating to the rights and obligations ofthe Authority
and of the contractor shall be enforceable in the territory of each State Party.”

2. Ndilinv

552 U.S. 491 (2008).

28. Inessence, Justice Stevens held thatthe dispute resolution mechanisms of UNCLOS are self-executing and that additional congressional action, such as
implementing legislation, would not be necessary to enforce a judgment rendered by an UNCLOS tribunal. However, the Senate Committee on Foreign
Relations included a declaration in its 2004 draft Resolution of Advice and Consentto Ratification stating that SDC judgments shall be enforceable “only

inaccordance with procedures established by implementing legislation and that such decisions shall be subjectto such legal and factual review as is

constitutionally required and without precedential effect in any courtofthe United States.”

any other state

ebruary 9,2012).

29. The states parties to the present Statute may atany time declare that they recognize as compulsory ipso facto and without special agreement, in relation to
p diction ofthe Court inall legal disputes.” Statute ofthe International Courtof Justice, Art. 36, at /
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the U.S. and any Central American
nation.3

Since its jurisdiction was in
question, the ICJ held hearings in
October 1984 to determine whether
itwould hear the case. The United
States contended that the ICJ did not
havejurisdiction overthe lawsuit
due to, inter alia, the U.S. withdrawal
from the courtsjurisdiction as per
Secretary Shultz’s letter.2The ICJ
rejected the arguments made by
the United States and in November
1984 ruled that it hadjurisdiction to
proceed to the merits phase ofthe
case.BThe court later noted that,
pursuant to the ICJ Statute, any
dispute regarding the scope ofthe
court’sjurisdiction is determined
bythe court itself: “Under Article
36, paragraph 6, ofits Statute, the
Courthasjurisdiction to determine
any dispute as to its ownjurisdiction,
and itsjudgmenton that matter, as
on the merits, is final and binding on
the parties.”3

Inresponseto the ICJ’s ruling on
jurisdiction, Secretary Shultz noti-
fiedthe courtthatthe U.S. was with-
drawing from the proceedings in the

ParamilitaryActivities case and that
thereafter the U.S. would no longer
acceptthe 1ICJ’scompulsoryjurisdic-
tion in any lawsuit initiated under
the ICJ Statute.35Nevertheless, the
ICJ proceeded with the case and in
June 1986 issued a lengthy judgment
againstthe United States, demand-
ingthat the U.S. cease all activities
complained ofby Nicaragua and pay
reparations to the Sandinista gov-
ernment for intervening in itsinter-
nal affairs.%

The U.S.withdrawal from the
1CJ%s compulsoryjurisdiction under
the 1CJ Statute remains effective to
the presentday.37

Although the United States
withdrew from the 1CJ’s compul-
soryjurisdiction in response to the
ParamilitaryActivities case, the
courtretainedjurisdiction over the
U.S.in lawsuits arising under the
Vienna Convention on Consular
Relations, which the U.S. ratified in
1969, because the U.S. had also rati-
fied the VCCR’s Optional Protocol
Concerning the Compulsory
Settlement of Disputes, thereby
consentingto compulsory 1CJ

jurisdiction on disputes arising from
the interpretation or application of
the VCCR.3

In January 2003, the govern-
ment of Mexico initiated a lawsuit
againstthe United States atthe ICJ
pursuantto the VCCR’s Optional
Protocol: the Case ConcerningAvena
and Other Mexican Nationals. Mexico
alleged that, in violation ofthe VCCR,
Carlos Avenaand 53 other Mexican
nationals sitting on death row in the
United States had been improperly
denied access to the Mexican consul-
ate when theywere arrested.3The
Mexican governmentdemanded
thatthe United States vacate the
convictions and sentences ofthe 54
death row inmates and exclude any
oftheir confessions from any sub-
sequent legal proceedings because
the Mexican nationals were not
informed oftheir right to consular
access.

The I1CJ acceptedjurisdiction,
and the United States, because of its
membership inthe VCCR’s Optional
Protocol, was compelled to defend
itselfagainst Mexico’s allegations. In
March 2004, the ICJ ruled that the

31. George P.Shultz, letterto the U.N. Secretary-General, April 6,1984. Secretary Shultz's letter withdrew U.S. consentto jurisdiction fora period of two years.

35. George P.Shultz, letter to the U.N. Secretary-General, October 7,1985, at
and W. Michael Reisman, "Has the International Court Exceeded Its Jurisdiction?”

36 International Court of Justice, para.292

37. an D

9,2012).

38. Vienna Convention on Consular Relations, April 24,1963, at

and Opimnagﬁﬁ
— =
grvE\

Lokt ety i crnationat courtor sustice
& Ms\llgm International Courtof Justice, June 27,1986,

'V. \% mFebmaryg‘ZDlZ],

RSB0

United States had violated the VCCR
by failing to inform the Mexican
nationals oftheir right to consular
access at the time of their arrests
and ordered the U.S. to review and
reconsidertheir convictions and
sentences.4

Avyear later, in response to
the 1CJsjudgment in AVENa, U.S.
Secretary of State Condoleezza Rice
delivered a letter to U.N. Secretary-
General Kofi Annan withdrawing
the United States from the Optional
Protocol to the Vienna Convention

and thereby from the 1CJ’ compul-
soryjurisdiction on any future law-
suits initiated under the VCCR 4L

Byconsentingto the compulsory
jurisdiction ofthe 1CJ, the United
States had exposed itselfto legally
and politicallyembarrassing judg-
ments on matters of national inter-
est. In the ParamilitaryActivities
case, the ICJ disregarded a clear and
unequivocal withdrawal from its
jurisdiction and then passed judg-
ment on the U.S. use of military force
in support ofthe Contras against

41. Condoleezza Rice, letter to the U.N. Secretary-General, March 7,2005.

Nicaragua’s Sandinista government.
In the AVENA case, the ICJ intervened
in ahighly controversial social issue—
the death penalty—and again passed
judgmenton the United States.

Ifthe United States accepts the
compulsoryjurisdiction of UNCLOS
tribunals, it should expect to defend
itselfagainstsimilar lawsuits initi-
ated by opportunistic foreign govern-
ments and suffer adversejudgments
along the lines ofthe Paramilitary
Activities and Avena cases.

(S sllg'ﬂtlmemannnal Courtof Justice, March 31,2004, at H‘)’N\N\!‘.ﬂﬂg
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Partll
Exposureto Environmental Lawsuits Under UNCLOS

W hen U.S. Secretary of State
Warren Christopher submitted
UNCLOS to President Bill Clinton
fortransmittal to the Senate in 1994,
he characterized itas “the strongest
comprehensive environmental treaty
now in existence or likely to emerge
forquite sometime.” Christopher
further declared thatthe convention
“creates a positive and unprecedented
regime for marine environmental
protection that will compel parties
to come together to address issues
of common and pressing concern.*2
Indeed, UNCLOS iswidely consid-
ered to be acornerstone of modern
international environmental law.43
UNCLOS’s provisions forpro-
tecting the marine environmentare
stunning in their breadth and depth.
Its definition of “pollution ofthe
marine environment” appears to ban
any activity that could have even a
minimal environmental impacton
the world’s oceans:

“(Pjollution ofthe marine envi-
ronment” means the introduc-
tionby man, directly or indirect-
ly, of substances or energy into
the marine environment, includ-
ing estuaries, which results or
is likelyto resultin such delete-
rious effects asharm to living

43 Patricia W. Birnie and Alan E. Boyle,
44. UNCLOS, Art.1(4).

45. KlArts 207,208,209, and 212.
46. Art.235(1) (emphasis added)

resources and marine life, haz-
ards to human health, hindrance
to marine activities, including
fishingand other legitimate uses
ofthe sea, impairment of quality
foruse ofseawaterand reduction
ofamenities.#4

UNCLOS dedicates an entire
section, Part XI1, to “Protection
and Preservation ofthe Marine
Environment.” Under Part XII, mem-
bers ofthe convention must “adopt
laws and regulations” to prevent
pollution ofthe marine environment
from land-based sources (e.g., rivers,
estuaries, and pipelines); activities
on the seabed subjectto theirjuris-
diction (e.g., the continental shelf);
and activities in the deep seabed
and even from pollution emanating
through the atmosphere%

In aprovision titled
“Responsibility and liability,”
UNCLOS makes clear that states
parties will be held legally respon-
sible for any breach oftheir envi-
ronmental obligations: “States are
responsible for the fulfilment of their
international obligations concerning
the protection and preservation of
the marine environment, They shall
be liable in accordance with interna-
tional zaws

U.S. accession to the conven-
tion would provide an opportunity
and legal forum for other UNCLOS
members to initiate lawsuits against
the U.S. challenging the adequacy
of its efforts to protect the marine
environment. Although currentU.S.
law may satisfy many of the general
environmental obligations set forth
in Part XIl,47the U.S. might never—
theless be forced to defend itselfin a
costly and politically embarrassing
lawsuit challenging the sufficiency
and enforcement ofU.S. domestic
environmental laws and regulations.

TheMOXPlantGee

In October 2001, the Republic
of Ireland initiated one such law-
suit,the MOXPlant case, atthe
Permanent Court of Arbitration
against the United Kingdom pur-
suantto Annex V11 of UNCLOS.
Ireland alleged that the U.kJ vio-
lated its legal obligations untier
the convention by commissioning
amixed oxide (MOX) fuel plant
atanuclear reprocessing site in
Cumbria, England, located I[I4 miles
from the coast of Ireland across the
Irish Sea. Ireland had also initiated
another lawsuit againstthe U.K. in
June 2001 under the Convention
forthe Protection ofthe Marine

Mg ROUEUNO T

2nd ed. (New York: Oxford University Press Inc., 2002)

47. Forexample, see the National Environmental Policy Act (NEPA); Clean Air Act; Federal W ater Pollution Control Act (Clean W ater Act); Toxic Substances
Control Act (TSCA); Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA); Ocean Dumping Ban Act; Deepwater Port Act;
Riversand Harbors Act; Coastal Zone Management Act; Outer Continental Shelf Lands Act (OCSLA); Fishery Conservation and Management Act (Magnuson-
Stevens Act); Resource Conservation and Recovery Act (RCRA); Marine Mammal Protection Act (MMPA); Endangered Species Act; and National Marine

Sanctuaries Act.

MR 0

Environment ofthe North-East
Atlantic (OSPAR Convention)4

In its UNCLOS lawsuit, Ireland
claimed thatthe U.K. had violated
Articles 123 and 197 of the conven-
tion by failing to “provide Ireland
with adequate information ofthe
environmental consequences arising
from the MOX project”and by failing
to “carry out aproper assessment of
the likely impact ofthe MOX devel-
opmentupon the marine environ-
mentofthe Irish Sea.”®lreland
also accused the U.K. ofviolating at
least nine other UNCLOS articles,
including provisions prohibiting
pollution from land-based sources,
by failing to take a “precautionary
approach”to protecting the marine
environment.

Ireland initiated its lawsuit
despite the fact that permission to
build the MOXplant had been grant-
ed by the relevant U.K. authorities
and the European Commission after
environmental impact assessments
and cost-benefit analyses had been
conducted and approved at both the
domesticand international levels.5

48. Daniel Bodansky, "The OSPAR Arbitration of the MOX Plant Dispute,” University of Georgia
Court of Arbitration, "Ireland v. United Kingdom (‘OSPAR' Arbitration),” website, July2,2003, at

9,2012).

n Ieratiodl

International Tribunal for the Law of the Sea, July 26,2002, Vol. I, pp. 3-4, at

(February 9,2012).

. Bodansky, "The OSPAR Arbitration of the MOX Plant Dispute,” pp. 4-7

In November 2001, in conjunction
with initiating Annex V11 arbitration,
Ireland requested injunctive relief
(“provisional measures”) from the
International Tribunal forthe Law
ofthe Sea. Ireland requested that
ITLOS order the U.K., interalia, to
“immediately suspend the authori-
sation ofthe MOXplant”and “take
such other measures as are necessary
to preventwith immediate effectthe
operation ofthe MOXplant.”5l

Athearings on Ireland’s request
for provisional measures, the United
Kingdom contended that ITLOS
lackedjurisdiction to hear the case
because an OSPARtribunal was
already litigating the matter and
because the case should have been
initiated in the European Court
of Justice (ECJ) pursuantto the
Treaty Establishing the European
Community.21TLOS overruled the
U.K.sjurisdictional objections and
ordered thatthe Annex VI tribu-
nal hadjurisdiction over the lawsuit
because the dispute “concerns the
interpretation or application” of
UNCLOS. Similarto the ICJ’s ruling

54. Pelmanenlcour(ofArbnralloﬂ, “Ireland v. United Kingdom (‘'OSPAR" Arbitration).”

inthe ParamilitaryActivities case,
ITLOSjudged that the Annex VII
tribunal hadjurisdiction overthe
lawsuit, and itsjudgment was final
and not subject to appeal.

ITLOS also ordered provisional
measures that required Ireland
and the U.K. to cooperate with one
another, exchange information about
the environmental consequences of
commissioning the MOX plant, mon-
itor risks for the Irish Sea caused by
the plant’s operations, and devise
appropriate measures to prevent pol-
lution caused by the plant. In light of
assurances from the UK. that there
would be no marine transports of
radioactive materials to or from the
MOXplantuntil the summer 0f2002,
ITLOS did not order that operations
atthe plantbe suspended.53

Ireland thereafter pursued its
case through the Annex V11 arbi-
tration proceeding, and hearings
were held overtwo weeks in June
2003 atthe Permanent Courtof
Arbitration.5%However, the arbitral
tribunal never ruled on the merits of
the case, and the proceedings were

rmanent
February
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suspended because the European
Commission, apparently agreeing
with the U.K.sjurisdictional objec-
tions, initiated a lawsuit against
Ireland inthe ECJ claiming that
Ireland should have brought its suit
inthe ECJ and notin an UNCLOS
tribunal.%

In June 2008, at the request of
Ireland, the Annex VII tribunal
terminated the proceedings in the
MOXPlant case. To date, no tribunal
has passedjudgment on whether the
operations ofthe MOX plant actually
caused any harm to Ireland orthe
Irish Sea or violated the U.K.s obliga-
tionsunder UNCLOS.%

In sum, despite rigorous environ-
mental vetting ofthe MOXplant by
U.K. officials and the approval of the
European Commission, Ireland pros-
ecuted a highly costlybut ultimately
unsuccessful lawsuit against the U.K.
in an Annex VIl tribunal and sought
provisional measures at ITLOS, but
the case was ultimately dismissed
due to ajurisdictional squabble
between Ireland and the European
Commission.

Byjoining UNCLOS, the United
States would open itselfup to base-
less and costly lawsuits like the
MOXPIant case. Likethe UK., the

. R
ﬂ%mmuary 10,2012).

United States would be responsible
for fulfilling its international obli-
gations to protect and preserve the
marine environmentin proximity
to other UNCLOS members, such as
the Bahamas, Cuba, and Russia. For
example, the United States could

be exposed to environmental law-
suits for allegedly polluting the Gulf
of Mexico, the Straits of Florida, or
the Bering Sea. As illustrated by the
MOXPlantcase, even abody ofwater
more than 100 miles wide could not
preventthe U.K. from being sued by
Ireland for alleged environmental
degradation.

DESPITE RIGOROUS ENVIRONMVENTAL
VETTING OF THE MOX PLANT

BY UK OFFICIALS AND THE
APPROVAL OF THE EUROPEAN
COMMISSION, IRELAND PROSECUTED
AHIGHLY COSTLY BUT ULTIMATELY
UNSUCCESSFUL LAWSUIT AGAINST
THE UK INAN ANNEX VIl TRIBUNAL

U.S. accession to the conven-
tion would also give rise to agreater
threat—a lawsuit brought against
the U.S. for contributing to global
climate change.

TR

Awidely accepted principle of
international lawknown as the “no
harm rule” obligates a nation to use
itsterritory in such a mannerthat
injury is not caused to persons or
property located in another nation.
In the context ofenvironmental
protection, the principle prohibits
anation from allowing pollution
to escape its territory and damage
another nation’sair, land, water,
ecosystem, or living resources or the
health ofits inhabitants.5 Ironically,
the no-harm rule, which would con-
stitute the legal basis of a climate
change claim againstthe United
States, has its origins in the land-
mark Trail Smelter dispute between
the United States and Canadain 1941.

TrailSmelter and the No-Harm
Rule. The Trail Smelter case involved
damages to land and livestock
located in the State ofWashington,
allegedly caused by sulfur dioxide
fumes discharged from a lead smelter
operated by the Consolidated Mining
and Smelting Company, located
across the international border in
Trail, British Columbia.®8Since no
treaty existed to address or resolve
the dispute, Canada and the United

56. InAugust2011,the UK. Nuclear Decommissioning Authority announced the imminent closure of the MOX fuel plant in the wake of Japan's earthquake
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States adopted a special bilateral
convention in 1935 that established
an arbitral tribunal for the specific
purpose of determining whether
Canadawas liable for the damage
caused by the pollution and, if so, the
legal reliefto which the United States
was entitled.®

In 1938, after lengthy proceedings,
the arbitral tribunal issued a prelim-
inary judgmentordering the smelter
to operate at areduced level so that
elaborate measurements ofemis-
sions, air flow, and weather could
be made before a final disposition
ofthe case. The tribunal appointed
two scientists as technical consul-
tants to conductexperiments and
make meteorological observations
during the crop-growing seasons of
1938-1940.

The technical consultants report-
ed regularlyto the tribunal and
“were empowered to require regular
reports from the Trail Smelter as to
the methods of operation of its plant
and the latter was to conductits
smelting operations in conformity
with the directions ofthe Technical
Consultants and ofthe Tribunal.”80
The consultants conducted exten-
sive scientific experiments for three
years. In 1941, based on these experi-
ments, the tribunal imposed a strict,
comprehensive “regime” on the
smelter’s future operations, includ-
ing restrictions on the “hourly

permissible emission of sulphur
dioxide.”8l

Thetribunal ruled that Canada
was “responsible in international law
forthe conduct ofthe Trail Smelter”
and thatithad a duty to conform the
conduct ofthe smelter with Canada’s
obligations under the law. In reach-
ing that decision, the tribunal pro-
nounced its legal rationale:

Underthe principles of inter-
national law ... no State has the
rightto use or permit the use of
its territory in suchamanneras
to cause injury by fumes in or to
the territory ofanother or the
properties or persons therein,
when the case is of serious conse-
quence and the injury is estab-
lished by clear and convincing
evidence.®

Thatprinciple—the no-harm
rule—is the legacy ofthe Trail
Smelter case.

From TrailSmelterto uncLOS.

The no-harm rule is now widely
accepted as the foundation of the
international lawprohibiting trans-
boundary air pollution.63The 1965
Restatement ofthe Law, Second, ofthe
Foreign RelationsLaw ofthe United
StateS cited Trail Smelter for the
principle “that a state maybe held
responsible under international law
fordamage which it causes in the

territory ofanother state.” Bythe
time thatthe currentRestatement
was published in 1987, the no-harm
rule was defined in explicitly envi-
ronmental terms:

Astate is obligated to take such
measures as maybe necessary, to
the extent practicable under the
circumstances, to ensure that
activitieswithin itsjurisdiction
orcontrol...are conducted so as
not to cause significant injury to
the environment ofanother state
orofareas beyond the limits of
nationaljurisdiction.64

The currentRestatement adopts
other aspects ofthe Trail Smelter
judgment, including potential rem-
edies fortransboundary pollution
such as the reduction ortermination
ofactivities “threatening or causing
the violation”and the paymentof
reparations.t

The no-harm rule has been “inter-
nationalized” in various interna-
tional declarations.66For example, it
was adopted at the United Nations’
first major environmental confer-
ence, the U.N. Conference on the
Human Environment (Stockholm
Conference) in June 1972. Atthe
conclusion ofthe conference, the
assembled nations, includingthe
United States, adopted a Declaration
of Principles (the Stockholm

59. Convention Between the United States of Americaand the Dominion of Canada, Signed at Ottawa, April 15,1935

60. pp. 1965-1967, and Alfred P. Rubin, "Pollution by Analogy: The Trail Smelter Arbitration,”

p.262

H
62 m;) 1965

pp.1974-1978.

63. Forexample, see Rubin, “Pollution by Analogy." p.272

64. 601(1)(b).

65 Ilj,§soz(1).

66. i rwnﬂd Zmlke ﬁgJam es Cameron, "Global Warming and

015, No. 2 (1990), pp. 263-265, at

01.50, No. 3 (Spring 1971),
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Declaration) that explicitly recog-
nized the “rightto ahealthy environ-
ment.” Principle 21 ofthat declara-
tion affirms the no-harm rule:

States have, in accordance

with the Charter of the United
Nations and the principles of
international law... the respon-
sibility to ensure that activi-
tieswithin theirjurisdiction or
control do not cause damage to
the environment of other States
orofareas beyond the limits of
nationaljurisdiction.67

The language ofPrinciple 21
was subsequently echoed in resolu-
tions adopted bythe U.N. General
Assembly in the 1970s, including the
1974 Charter of Economic Rights and
Duties of States.®8

Bythe time that UNCLOS was
adopted in 1982, the no-harm rule
was awidely recognized principle
in the international environmental
lexicon and was considered to reflect
customary international law, which
ishinding on all nations.®The no-
harm rule articulated in the Trail
Smelter case, the Restatement, the
Stockholm Declaration, and various

other international pronouncements
is restated in Article 194 of UNCLOS:

States shall take all measures
necessary to ensure that activi-
tiesunder theirjurisdiction or
control are soconducted as not
to cause damage by pollution to
other States and their environ-
ment, and that pollution arising
fromincidents or activities under
theirjurisdiction or control does
not spread beyond the areas
where they exercise sovereign
rights in accordance with this
Convention. D

Accession to UNCLOS would obli-
gate the United States to affirm and
adoptthe no-harm rule, specifically
within the context ofthe marine
environment. Accession to the con-
vention also would commit the U.S.
to “take all measures...necessary
to prevent, reduce and control” the

“release oftoxic, harmful or noxious

substances...from or through the
atmosphere.”

Regrettably, the no-harm rule’s
internationalization has trans-
formed it overtime from asen-
sible principle to regulate conduct

between two neighboring countries
into aseemingly unconstrained
doctrine to impute global liability for
alleged acts of atmospheric pollution.
Contemporary legal academics take a
breathtakingly expansive view of the
rule: “While Tyl’al|5me|terfocused
onpollution ofU.S. territory directly
traceable to a Canadian smelter, the
no-harm rule now extends to rela-
tions between all States, however dis-
tantand has also extended its scope
from territories of States to common
spaces and the environmentas a
whole.”2The no-harm rule is cited in
legal and environmentaljournals as
abasis for establishing state respon-
sibility for climate change damages.B
Acceding to UNCLOSwould com-
mit the U.S. to controlling its pol-
lutants, including alleged “harmful
substances” such as carbon emis-
sions and other GHG, in such away
that they do not spread beyojnd U.S.
territory and negatively impact the
marine environment. The U.S. would
also be obligated to adopt laws and
regulations to prevent the pollution
ofthe marine environment from the
atmosphere and could be liable under
international lawfor failing to enact
legislation necessary to prevent

AR S0 D oSEEREW Rty ¢10cp, wernertans: agrtins
ation on Environment and Development, Principle 2, June 1992, at

S ebruary 10,2012). ‘The existence of the general obligation of States to ensure that activities within

tof ot} tates aregsbayond national control is now partof the corpus of internati relaun
international Courtof Justice, para. 29, July 8,1996, at

theirjurisdiction and contgel respectghe enviro
to theegvirgam -
(February 10,2012).

70. UNCLOS, Art. 194(2).
1. Art.194(1) and (3)(a)

72. Verheyen,

February 10,2012);

a0 1co.

timate Ghange Damages,” NI BIBOALANL o1 77, vos. 12 (008). pp. 122, THABSEM

V. JHS Zaelke and Cameron, "Global Warming and Climate Change,” pp. 263-265; and Christophe
Schwarte and Ruth Byrne, “International Cjimate Chaage Litig( atiop Brocgss,” Foundation for International Environmental Law and
Development, October 2010, pp. 6-7, at [February 10,2012)
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atmospheric pollution. Such domes-
tic laws and regulations “shall” take

into account “internationally agreed
rules, standards and recommended

practices and procedures.” %

THE NO-HARM RULES
INTERNATIONALIZATION HAS
TRANSFORMED IT OVER TIME

FROM A SENSIBLE PRINCIPLE TO
REGULATE CONDUCT BETWEEN TWO
NEIGHBORING COUNTRIES INTO

A SEEMINGLY UNCONSTRAINED
DOCTRINE TO IMPUTE GLOBAL
LIABILITY FOR ALLEGED ACTS OF
ATMOSPHERIC POLLUTION.

UNCLOS contemplates a central
role for “competent international
organizations”and “diplomatic con—
ferences” in establishing “global and
regional rules, standards and recom-
mended practices and procedures™
to prevent atmospheric pollution.
Asto which diplomatic conferences
and global standards maybe rel-
evantto establishing U.S. obligations
under the convention, the 1992 U.N.
Conference on Environment and
Development (“Earth Summit™) and
the U.N. Framework Convention

on Climate Change (UNFCCC) are
instructive.

U.S. Commitments Under
UNFCCC. The United States signed
the U.N. Framework Convention on
Climate Change in June 1992 at the
U.N. Conference on Environment
and Development. The U.S. ratified
the convention in October 1992 and
istherefore bound by international
lawto adhere to its terms.®

With 195 states parties, the
UNFCCC has been universally
adopted and therefore iswidely
considered to reflectinternation-
ally agreed rules and standards. One
such rule—the no-harm rule—fea-
tures prominently in the text ofthe
UNFCCC: “States have, in accor-
dance with the Charter ofthe United
Nations and the principles ofinter-
national law...the responsibility to
ensure that activities within their
jurisdiction and control do not cause
damage to the environment of other
States or ofareas beyond the limits of
nationaljurisdiction”77

By ratifying the UNFCCC, the
United States committed to achiev-
ing the convention’s central objec—
tive: “stabilization ofgreenhouse gas
concentrations in the atmosphere
atalevel that would preventdanger-
ous anthropogenic interference with

74. UNCLOS, Art. 212(1), and Mmm 601, cmt. d

75. UNCLOS, Art. 212(3)

76 ianlled Nations Framework Convention on Climate Change (UNFCCC),

the climate system.” Although the
UNFCCC does not includebinding
emissions targets like those included
in the Kyoto Protocol, U.S. ratifica-
tion commits it to “adopt national
policies and take corresponding mea-
sures on the mitigation of climate
change, by limiting its anthropogenic
emissions of greenhouse gases and
protecting and enhancing its green-
house gas sinks and reservoirs.”®B
Potential climate change claimants
willundoubtedly cite these commit-
ments as part ofits legal basis fora
lawsuit against the United States.®

Insum, the Trail Smelter case’s
internationalized no-harm rule,
combined with UNCLOS’ numer-
ous other environmental provisions
and U.S. commitments under the
UNFCCC, establishes aplausible
legal basis to sue the United States
inan UNCLOS tribunal for alleg-
edly contributing to global climate
change due to its transboundary
atmospheric pollution. In the words
ofone Canadian law professor, “the
provisions of UNCLOS, particularly
Part XII, are sufficientlybroad to
allow for a state to claim that afail-
ure by another state to mitigate cli-
mate change violates its obligations
to preserve and protect the marine
environment.”8

Art. 16, may 91002, o« RAUTEEI ey dinar Bt anartioiiend 23

February 10,2012). Unlike UNCLOS, the UNFCCC does not require its members to submitto compulsory dispute resolution. Parties to the UNFCCC may
submit a declaration accepting the jurisdiction of the ICJ oran arbitral tribunal, butto date only the Netherlands and the Solomon Islands have done so

77. UNFCCC, preamble. A general rule of treaty interpretation is that treaties shall be interpreted in accordance with their context, which shall comprise,
the preamble. Vienna Convention on the Law of Treaties, May 22,1969, Article 31(2). The no-harm rule was also adopted atthe Earth Summitas Principle 2 of
the Rio Declaration on Environmentand Development.

78. UNFCCC, Art. 2,4(2)(a)

79 chael.G FiulejnaAndre Nollkaemper, “Internaty

26A (2007), pp.142-143, at

al \abllltyas an Ingtumentto P eXE tand Go Climate Change," mjmd
BSSTEVEIAB@ESANA

ebruary 10,2012)

80. Meinhard Doelle, "Climate Change and the Use of the Dispute Settlement Regime ofthe Law of the Sea Convention,” I.aN

Vol.37, Nos.3-4 (2005), p. 324
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Tuvalu, Bangladesh, etal. v. United States

Thepossibility thata small island
state, or another |n1uredpart¥, would
bringa liability claim againststates
responsiblefor climate Change no lon-
gerisatopicforfiction ora fheoretical
prospect. Thereisarise inplansfor
I|t|g|at|0n worldwidefor consequences
ofglobal warming.

—International law profes-
sors Michael Faure and Andre
Nollkaemper8l

umerous nations qualify as
potential claimants in a law-

suitagainstthe United States in an
UNCLOS tribunal, including virtu-
ally every developing nation in the
worldthat claims to have experi-
enced a negative impact from climate
change. The highly controversial and
error-prone U.N. Intergovernmental
Panel on Climate Change&has
identified multiple negative impacts
related to the world’s oceans that
are attributable to climate change,
including sea-level rise, reduction
in sea-ice cover, elevated sea sur-
facetemperatures, increased storm
floods, coastal erosion, seawater
intrusions into fresh surface and
groundwater, and adverse impacts on
marine fish and aquaculture.8

Some climate scientists claim
that these changes in the oceans are
caused by GHG emissions and are

81. Faure and Nollkaemper, "International Liability as an Instrument,” pp. 124-125

responsible for damaging the envi-
ronments of coastal and small island
states around the world.

m Rising ocean temperatures will
negatively affect coral reefs in the
Pacificand Indian Oceans as well
as the Caribbean Sea, leading to
the loss 0f 50 percent ofthe sub-
sistence and artisanal fisheries
due to coral bleaching.

Rising sea levels will destroy vast
areas ofmangrove trees on the
world’stropical coastlines and
wipe outcritical beach habitats,
such as those of seaturtles, due to
storm surges and coastal erosion.

Increases in ocean acidification
due to increased carbon dioxide
emissions will damage coral reefs
in the Red Sea, the west central
Pacific, and the Caribbean.8

Because these alleged climate
change phenomena are global in
effect, sois the potential pool of liti-
gants in an UNCLOS lawsuit.

Perhaps the first treatise that
identified potential climate change
claimants and outlined the con-
tours ofan international climate
change lawsuit was written in 1990
by law professors Durwood Zaelke

February 15,2010, at

and James Cameron.&Zaelke and
Cameron projected that the nations
most likelyto bring a climate change
lawsuit were low-lying islands nega-
tively affected by the sea-level rise
allegedly caused by global warm -
ing, such as Kiribati, Maldives, the
Marshall Islands, and Tuvalu.

According to Zaelke and Cameron,
arise in sea levelwould seriously
damage these island nations, caus-
ing the inundation of wetlands and
lowlands, erosion of shorelines,
increased coastal flooding, salini-
zation ofaquifers, and increased
heightand frequency ofwaves. The
rise in sea level “combined with the
increased intensity and frequency of
storms, could cause the loss of lives,
property, livelihood, and, in pome
cases, the entire territory ofa state,
creating stateless environmental
refugees.”®

IN2002, THE PRIME MINISTER OF
TUVALU STATED HIS INTENTION

TO INITIATE A CLIMATE CHANGE
LAWSUIT AGAINST THE UNITED
STATES BECAUSE OF ITS FALURETO
ADOPT THE KYOTO PROTOCOL.

More than a decade after their
treatise was published, one of Zaelke
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and Cameron’s hypothetical claim-
ants threatened to sue the United
States for its alleged contribution to
global climate change. Specifically, in
2002, the prime minister of Tuvalu,
a Pacificisland nation consisting of
achain ofnine coral atolls, stated

his intention to initiate a climate
change lawsuit against the United
States because of its failure to adopt
the Kyoto Protocol. That year, at

the World Summit for Sustainable
Developmentheld in Johannesburg,
Tuvalu’s government lobbied other
small island nations tojoin them in
such asuitatthe International Court
ofJustice.&

Tuvalu and three other small
Pacific island nations (Fiji, Kiribati,
and Nauru) have contemplated such
a lawsuit, as evidenced by their dec-
larations upon signing the UNFCCC
in 1992. Specifically, each ofthese
nations submitted a declaration
that preserved its rightto seek legal
redress for damages allegedly suf-
fered as aresultofclimate change.
Forexample, Fiji’s UNFCCC declara-
tion reads:

The Government of Fiji declares
its understanding that signature
ofthe Conventionshall, in no

way, constitute a renunciation of

anyrights under international
law concerning state responsi-
bility for the adverse effects of
climate change, and that no pro-
visions in the Convention canbe
interpreted as derogating from
the principles ofgeneral interna-
tional law.8

In other words, these four nations
took specific measures to ensure
that signingthe UNFCCC did not
constitute awaiver oftheir rights to
hold other nations responsible for
damages allegedly caused by climate
change.

Of course, Fiji, Kiribati, Nauru,
and Tuvalu are notthe only small
island nations that qualify as poten-
tial climate change litigants. Many
other small island states may also
experience sea-level rise and other
adverse impacts from climate change,
aswell as ocean acidification alleg-
edly caused by an increase in carbon
dioxide emissions. The Alliance of
Small Island States, an intergovern-
mental body established in 1990 to
address global warming and negoti-
ate within the U.N. system, has 37
members, 36 ofwhich are UNCLOS
states parties.®

While smallisland states are
amongthe most likely climate

change claimants, there isno short-
age ofother nations that could bring
a lawsuit against the United States
ifitaccedes to UNCLOS. Low-lying
coastal states would suffer from ris-
ing sea levels in the same manner as
small island states. Arise in sea level
ofonly one meterwould allegedly
destroy a large portion of Bangladesh,
while atwo-meter rise would flood
Lagos, the capital of Nigeria, as well
as 20 percentofthe populated area of
Egypt.0Such low-lying nations may
also experience “extreme weather
events” induced by climate change
such as tropical cyclones ofincreased
frequency and intensity.9.Even some
European nations will allegedly
suffer from sea level rise, saltwater
infusions, and coastal erosion due to
climate change.®

Potential climate change litigants
are not limited to states that would
suffer damages from arise in sea
levels. Landlocked nationsin the
Himalayan mountains may have
aclaim for climate change dam-
ages. For example, climate change
isallegedly responsible for causing
glaciers to retreat, adversely affect-
ing nations such as Nepal, which is
“highly dependenton the water from
mountain runoffand on the electric-
ity generated by these waters.”®

WTUVEIU Steps Up Threatto Sue Australia, U.S." Inter Press Service,
(February 13,2012)
1l WAV KX o0 -
v,

(February 13,2012). Papua New Guinea has also submitted a declaration similar to those made by Fiji, Kiribati, Nauru, and Tuvalu.

89. Alliance of Small Island States, website, at

February 13,2012). The 36 AOSIS members that are also UNCLOS

5 February;L3.2012); and Minogity $4aff of th
February 2010, at
83. Doelle, “Climate Change and the Use of the Dispute Settlement Regime,” p. 320

84. Wjlljam ugns, "Potential Causes of Action for Climate Change Damgges,jn International Fog<The La e Sea Cony . mmm(f
Vol.2, No.1(2006), pp.39'44.a('11b February 13,2012)

85. Zaelkeand Cameron, “Global Warming and Climate Change.”

86. pp.252-262

states parties are Antigua and Barbuda, Bahamas, Barbados, Belize, Cape Verde, Comoros, Cuba, Dominica, Dominican Republic, Fiji, Federated States
of Micronesia, Grenada, Guinea-Bissau, Guyana, Haiti, Jamaica, Kiribati, Maldives, Marshall Islands, Mauritius, Nauru, Palau, Papua New Guinea, Samoa,
singapore, Seychelles, Sao TomE and Principe, Solomon Islands, St. Kitts and Nevis, St. Lucia, St. Vincentand the Grenadines, Suriname, Tonga, Trinidad and
Tobago, Tuvalu,and Vanuatu.

. Zaelke and Cameron, "Global Warming and Climate Change,” p.259. Bangladesh, Nigeria, and Egypt are UNCLOS states parties.

Verheyen, 280. . . .
inaistagtowill ve e dike bd de g coary 13.2012)

Verheyen, laMp. 280-281. Nepal is an UNCLOS state party.

European Commission, “Sea-Level Rise," at
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From coralatolls in the Pacific
Ocean to low-lying coastal states to
landlocked Himalayan nations, as
long as acountry is an UNCLOS state
party and can demonstrate that it
has suffered adverse effects from cli-
mate change, it qualifies as a poten-
tial litigantin the convention’s com-
pulsory dispute resolution tribunals.
Scores of such nations are positioned
to initiate climate change lawsuits
againstthe United States if it accedes
to the convention.

The*Most Logical Target”

There is consensus within the
international environmental and
legal community that the United
States isthe best target foran inter-
national climate change lawsuit.%
One law professor has characterized
the United States as a likelytar-
getbecause itis a developed nation
with high per capita and total GHG
emissions, adding that the “higher
the overall historic and present
contribution to global emissions by
the defending party, arguably the
better the chance ofa successful
outcome.”%

Over the past decade, since
Tuvalu’s 2002 threat to sue the
United States, the drumbeat to sue
the U.S. has increased steadily, and
UNCLOS tribunals have featured

prominently among the potential
forums for such a case.

® In 2003, the Washington, D.C.-
based Environmental Law
Institute published “The Legal
Option: Suing the United States
in International Forums for
Global Warming Emissions” by
law professor Andrew L. Strauss.
According to Strauss, the U.S.
rejection ofthe Kyoto Protocol
“makes the United States the
most logical firstcountry target
ofaglobal warming lawsuit in an
international forum.” The article
proposed various forums for initi-
ating a lawsuitagainstthe United
States, including UNCLOS’s
compulsory dispute resolution
mechanisms, but Strauss lament-
ed, “Asthe United States has not
adhered to the Convention, how-
ever, a suitcould notbe brought
directly against it under the
Convention.”%

Inher 2005 book Climate Change
Damage and International Law,
law professor Roda Verheyen
posed acomprehensive hypo-
thetical case that could be brought
against the United States for its
alleged responsibility in melt-

ing glaciers and causing glacial

outburst floods in the Himalayas.
The claim would include compen-
sation for flood damages as well

as additional funds to monitor
glacial lakes and prevent future
floods. Verheyen based liability for
such damages on the USL’s alleged
violation of its commitments
under the UNFCCC and failure to
ratify the Kyoto Protocol%7

In December 2005, the Inuit
Circumpolar Council, an interna-
tional nongovernmental organi-
zation representing Inuit peoples
in Alaska, Canada, Greenland,
and Russia, filed a petition
againstthe United States at the
Inter-American Commission on
Human Rights (IACHR), ahuman
rights body operating within the
Organization of American States.
The petition requested that the
IACHR direct the United States
to adopt mandatory measures to
limitits emissions and to provide
assistance to help the Inuitadapt
to the impacts ofclimate change 8

In 2006, the International Journal
ofSustainable DevelopmentLaw &
Policy published “Potential Causes
of Action for Climate Change
Damages in International Fora:
The Lawofthe Sea Convention,”

94. Accession to UNCLOS may also expose U.S. persons and businesses to climate change and other environmental lawsuits in U.S. courts. Pursuant to Article

235(2), states parties to the convention “shall ensure that recourse is available in accordance with their legal systems for promptand adequate col
h rrelmespeclofdamage caused by pollution ofthe marine environment by natural or juridical persons under their jurisdiction.” See also

602(2). The viability and potential consequences of such domestic lawsuits are outside the scope of this paper.

climate change lawsuit.

97. Verheyen,

. Andrew L Strauss, 'The Legal Optign: Sying the Wnited Statesjin Jnter, nona&_
No.3(2003), pp.10185-10188, at |
Cragadraratiodlan, 7e-s0e.
. Petition to the Inter-American Commission Hpman Rights.Seeking Relief geom, V jolatjgns Res g, aj
of the United States, December 7,2005, at

lo|

ing Caused by Acts and Omissions
February 13,2012), and Koivurova,

“International Legal Avenues to Address the Plight of Victims of Climate Change," pp. 285-286. The IACHR dismissed the Inuits' petition in November2006
because the petition failed to allege facts that would constitute a violation of human rights under the American Declaration of the Rights and Duties of Man.

nﬁasiuon
Doelle, "Climate Change and the Use of the Dispute Settlement Regime,” p.332. Doelle also identified Canada and Australiaas potential defendantsina

rumsfor global Warming Emissions.~ ENIOMAEL LN vo 5.

February 13,2012).
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in which law professor William C.
G. Burns cited UNCLOS’s marine
pollution provisions as abasis
fora cause ofaction for rising

sea levelsand changes in ocean
acidity. Burns named the United
States as “the most logical State
to bring an action against given
its status as the leading producer
ofanthropogenic greenhouse gas
emissions, as well as its failure to
ratify Kyoto,” but noted that the
U.S.“isnotcurrentlya Party to
the Convention.”®

native peoples such as the Inuit,
and UNCLOS states parties such
as Tuvalu. Moreover, UNCLOS’s
compulsory dispute resolutiontri-
bunals are regularly cited as viable
international forums forbringing an
international climate change action
againstthe United States. 10l

Thus far, the United States has
denied potential climate change
claimants their dayin international
courtby withdrawing from compul-
sory ICJ jurisdiction and by refusing
to accede to UNCLOS. Clearly, acces-
sion to the convention would open
the door to these litigants as well
as to their advocates in the inter-
national academic, environmental,
and nongovernmental organization

filing climate change lawsuits against
U.S.targets, aswell as taking other
legal actions relating to the marine
environmentin U.S. courtsi®and
international forums.

m |n 2002, Greenpeace, Friends
ofthe Earth, and the city of
Boulder, Colorado, filed acli-
mate change lawsuit against
the Export-Import Bank ofthe
United States and the Overseas
Private Investment Corporation,
alleging that they improperly
financed fossil fuel projects in
foreign nations without assessing
whether the projects contributed
to globalwarming or harmed the
U.S.environment in violation

In a September 2011 speech to the
U.N. General Assembly, Johnson
Toribiong, presidentofthe small
Pacific island nation of Palau,

called uponthe General Assembly ~ communities. ofthe National Environmental

to seek an advisory opinion from Policy Act.18

the International Court of Justice THUS FAR, THE UNITED STATES

“on the responsibilities of States HAS DENIED POTENTIAL CLIMATE ® |n 2004, environmental activists

under international law to ensure including the Natural Resources
CHANGE CLAIMANTS THEIR DAY g

that activities carried outunder
theirjurisdiction or control that
emit greenhouse gases do not
damage other States.” President
Toribiong cited Article 194 of
UNCLOS (the no-harm rule) in
support ofhis statement.100

Defense Council, Greenpeace,
and the Pew Environment
Group formed the Deep Sea
Conservation Coalition, which
urges UNCLOS member states
to “initiat[e] legal action through
the International Tribunal for the
Lawofthe Sea (ITLOS) against
States that continue to allow
deep-sea [bottom] fishing on the
high seas in contravention of
the provisions of [U.N. General
Assembly] resolutions.”104

IN INTERNATIONAL COURT BY
WITHDRAWING FROM COMPULSORY
1C) JURISDICTION AND BY REFUSING
TO ACCEDE TO UNCLCS.

Evironmental NBOEedlers
Some environmental activist
groups have already demonstrated
apropensity for supporting, partici-
pating in, and in some cases actually

In sum, the United States is
undoubtedly atthe top ofthe listof
potential defendants against cli-
mate change suits brought by envi-
ronmental lawyers and academics,

99. ns,"Potential Causes of Action forClimate Ghange D amages in Igternational Fora,” p. 44. See also William C.G. Burnsand Hari M. Osofsky, eds.,
New York: Cambridge University Press,2009)

100. Johnson Toribiong, statementto the U.N. General Assembly, 66th Regular Sess., September 22,2011
101. Doelle, “Climate Change and the Use of the Dispute Settlement Regime,” pp. 327-331; Schwarte and Byrne, "Internatjonal Glifuate Chaoge Litigatignand the
Negotiation Process,” pp. 19-20; and Jennifer Kilinski, "International Climate Change Liability: A Myth or a Reality?" \‘fulﬂ Vol
18, No.2 (Spring 2009), pp. 396-398.
e g the gast decade, ipgluding NGRS i {
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http://www.climatelaw.org/articles/strauss_elr_article.pdf
http://www.inuitcircumpolar.com/filcs/uploads/icc-filos/FINALPctitionlCC.pdf
http://www.savethehighseas.org/calltoaction/(February

M0

05
106

107.

108

10

110.

In 2005, when the Inuit
Circumpoiar Council drafted its
climate change petition accusing
the United States ofhuman rights
violations, the council “received
agreatdeal ofassistance from
environmental non-governmental
organizations such asthe Center
for International Environmental
Lawand Earthjustice.” The coun-
cilalso received assistance from
academic specialists in “the field
ofindigenous peoples’human
rights.”16

In 2010, Greenpeace International
and the World Wide Fund for
Nature intervened in ITLOS
proceedings in connection with
an advisory opinion concerning
the responsibilities of UNCLOS
states parties with respectto their
activities in the deep seabed.106

In 2011, Greenpeace and the te
Whanau-a-Apanui tribe peti-
tioned the government of New
Zealand to revoke an oil explora-
tion permitthat had been award-
ed to Petrobras, a major Brazilian
oil company. The petition claimed
that New Zealand had failed to
properly consider the environ-
mental impact ofthe permit, in

Koivurova, “International Legal Avenuesto Address the Plight of Victims of Climate Change,” pp. 286-287.

reenpeace Coyngil (G reenpegce Internatjo n
SEE D ;

Jon M. Van Dyke, Duncan E.J. Currie, and Daniel S
World Wide Fund for Nature," August13,2010, at
13,2012)

elease,

February 13,2012).

uary 13,2012), and Greenpeace USA, "Stand Up for Ocean Wildlife," at

violation of customary interna-
tional lawand UNCLOS.107

Notsurprisingly, major U.S. and
international environmental activist
groups and nongovernmental organi-
zations strongly supportU.S. acces—
sion to UNCLOS. Supporters ofU.S.
accession include the Defenders of
Wildlife, the Environmental Defense
Fund, Greenpeace, the International
Union for Conservation of Nature,
the Natural Resources Defense
Council, the Nature Conservancy,
the Ocean Conservancy, Oceana, and
the World Wildlife Fund.18

These activists, bolstered by inter-
national environmental lawyers and
academics, will undoubtedly support
any climate change lawsuitbrought
againstthe United Statesby an
UNCLOS state party. Such support
could come inanumberofforms,
including fundraising, legal research,
political advocacyand pressure with—
inthe US. and atinternational con-
ferences, public relations campaign
activities, letter-writing efforts, and
online petitions.
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Ifthe U.S. accedes to UNCLOS
and aclimate change lawsuit is

brought against it, the case will most
likely be litigated by an Annex V11
arbitral tribunal . 1@t is also likely
that aclimate change claimantwill
seek “provisional measures” injunc-
tive reliefat ITLOS while the arbitral
tribunal is being assembled.

Litigating a politically explosive
climate change lawsuit in an Annex
VII tribunal would create great
uncertainty for the United States
because ofthe manner in which the
five-member tribunal is assembled.
Under Annex VI, the U.S. and the
opposing party would each select
one oftheir nationals as the first
two members ofthe tribunal, pos-
sibly from a list of maritime experts
maintained by the U.N. Secretary-
General. Thereafter, the two parties
wouldjointly selectthe remaining
three members, again possibly from
the same list ofexperts. However, if
the two parties were unable to agree
on these three “swingvote” mem-
bers, their selection would fall to
the president ofthe International
Tribunal for the Law of the Sea, who
would select the three members from
the list of experts at his complete
discretion.10

Therein lies the great uncertainty
and risk of litigating in an UNCLOS
arbitral tribunal. Due to the

Atticle 287 of UNCLOS permits member states to declare which tribunals they will submitto for dispute resolution. The Senate Committee on Foreign

Relations included a declaration in its 2004 draft Resolution of Advice and Consentto Ratification that selected Annex VIl tribunals for all general disputes

and Annex VIl tribunals for disputes involving four categories of cases, including cases involving the protection and preservation ofthe marine environment.

However, a climate change case would likely “default”to an Annex Viltribunal because the likely claimants have notsubmitted declarations under Article 287.

UNCLOS, Art. 287(5).

UNCLOS, Annex VII, Arts. 2-3. UNCLOS states parties may nominate up to four experts to the list of potential tribunal members.
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potential legal,economic, and politi-
cal consequences ofa climate change
lawsuit, there is astrong likelihood
thatthe United States and a climate
change claimantwould notagree

on the three “swing” members ofan
Annex VIl tribunal. The U.S.would
then be atthe mercy ofthe ITLOS
president, who would select those
three members from a list ofinterna-
tional experts who likely sympathize
legally, ideologically, and politically
with the aggrieved climate change
claimant.

The current listof Annex VII
arbitrators is populated with foreign
nationals from countries that do not
necessarily have the best interests
ofthe United States at heart. For
example, the currentlistincludes the
nationals of UNFCCC “non-Annex |”

nations and other developing coun-
tries (Argentina, Brazil, Chile, Costa
Rica, Indonesia, Mexico, Mongolia,
SriLanka, and Trinidad and Tobago)
thatare likelyto be sympathetic

to the perceived plight of small
island states and other developing
countries. European Union coun-
tries with nationals on the current
Annex VIl arbitrator list (Austria,
Cyprus, the Czech Republic, Estonia,
Finland, France, Germany, Italy,

the Netherlands, Poland, Portugal,
Romania, Slovakia, Spain, Sweden,
and the United Kingdom) are uni-
formly proponents ofthe theory of
anthropogenic climate change. Still
othercountries represented on the
list (Russia and Sudan) are nations
that the U.S. would not consider reli-

able allies. 1

In sum, by acceding to UNCLOS
the United States would unnecessar-
ilyexpose itselfto baseless environ-
mental lawsuits, including a claim
that its GHG emissions have caused
harm to other nations. Because ofits
membership in the convention, the
U.S. could be compelled to appear
before a tribunal to defend itself
inany such lawsuit. International
courts and tribunals, including
those created by UNCLOS, have not
hesitated to assertjurisdiction and
passjudgmentin controversial social,
political, and environmental law-
suits. The judgment ofan UNCLOS
tribunal in a climate change lawsuit
would be final, unappealable, and
enforceable in the United States.

P ———
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| fthe United States acceded to

UNCLOS and was sued for climate
change damages, it would certainly
defend itselfvigorously. However, a
review of the proceedings andjudg-
ments in the SaramnnaryAcuvmes,
Avena, andMOXPlant cases shows
that having strongjurisdictional and
legal defenses does not necessar—
ilycarry the day. The United States
ignores the lessons learned from
those international lawsuits at its
peril.

Regreorats

Unlikethe U.S. legal system,
which prohibits lawsuits that raise
nonjusticiable political questions,
international tribunals have not hes-
itated to acceptjurisdiction in such
cases and have issuedjudgments that
have adversely affected U.S. national
interests.

The ICJ’sjudgments in the
ParamilitaryActivities case, in which
itcondemned U.S. use offorce in
Nicaraguaand ordered the payment
ofreparations, and the Avenacase,
inwhich it questioned the use ofthe
death penalty in Texas and ordered
additional legal reviews, prove that
international courts will not hesitate
to interfere in contentious social,
military, and political matters. In the
MOXPfaﬂ[case, UNCLOS tribunals
asserted jurisdiction over amajor
environmental dispute between
Ireland and the United Kingdom.

Perhaps the greatestdangerthat
the U.S.would face ifit acceded to
UNCLOS is ajudgment that falls

113, lﬁ
114. I:Iipp. 1974-1975.

alongthe same lines as that imposed
inthe TrailSmelter case. That case
involved a single smelting operation
in Canada, yet the arbitral tribunal
ordered intrusive studies and com-
prehensive, costly remedies.

PERHAPS THE GREATEST DANGER
THAT THE U.S. WOULD FACE IF IT
/ACCEDED TO UNCLGS IS A JUDGMENT
THAT FALLS ALONG THE SAMVE LINES
AS THAT IMPOSED IN THE TRAIL
SVELTER case

The Trail Smeltertribunal
ordered acomplex, multiyear study
ofthe fumes from the Canadian
smelter. Scientistswere hired to
serve as technical consultants and
to conductwide-ranging experi-
ments, as described in the tribunal’s
judgment:

Through the authority vested in
itby the Tribunal, this techni-
cal staffwas enabled to study
the influence of meteorological
conditions ondispersion of the
sulphurous gases emitted from
the stacks of the smelter. This
involvedthe establishment,
operation, and maintenance of
standard and newly designed
meteorological instruments and
of sulphur-dioxide recorders at
carefully chosen localities in the
United States and the Dominion
of Canada, and the designand
construction ofportable instru-
ments ofvarious types for the

observation of conditions at
numerous surface locations in
the ColumbiaRiverValleyand in
the atmosphere over the valley.
Observations on height, veloc-
ity, temperature, sulphur dioxide
content, and other characteris—
tics ofthe gas-carryingair cur-
rents, were made with the aid of
captive balloons, pilotballoons
and airplane flights.12

The results ofthese experiments,
whichwere conducted over three
years, were transmitted to the tribu-
nal in a374-page report, accompa-
nied by “numerous scientific charts,
graphs, and photographs.”1teBased
onthatreport, the tribunal ordered
thatthe smelter operation “shall be
regulated” through acomprehen-
sive “regime” to monitor and restrict
its operations. The tribunal ordered
the smelter to install meteorological
instruments to measure and record
wind direction and velocity on an
hourly basis and a special “bridled
cup turbulence indicator” to mea-
sure wind turbulence. The tribunal
further ordered that atmospheric
temperature and barometric pres-
sure mustalso be measured and
that sulfur dioxide concentrations
be measured on adaily basis and
reported to the U.S.and Canadaon a
monthly basis. 14

Mostapropos to a potential legal
remedy for climate change dam-
ages, the Trail Smelter tribunal set
maximum levels of “hourly permis-
sible emission” of sulphur dioxide
fumes from the smelter. One such

BRIz

restriction required the smelter to
shutdown or reduce its emissions
duringthe growing season ifthe
sulphur dioxide recorder located at
Columbia Gardens (halfway between
the smelterand the international
boundary line) indicated the pres-
ence of 0.3 parts per million or more
of sulphur dioxide emissions over
two consecutive 20-minute peri-
ods.15The tribunal’s regime included
similarly detailed regulations for the
nongrowing season:

I1fthe Columbia Gardens record-
er indicates 0.5 part per million
or more of sulphur dioxide for
three consecutive twenty minute
periods during the non-growing
season and the wind direction is
not favorable, emission shall be
reduced by four tons of sulphur
perhour or shutdown completely
when the turbulence is bad, until
the recorder shows 0.2 part per
millionor less of sulphur diox-
ide for three consecutive twenty
minute periods.16

Asa consequence of the tribu-
nal’scomprehensive regulations, the
smelter operation ultimately spent
nearly $20 million (approximately
$310 million in todays dollars) to

115. KKdpp.1975-1976
116. p.1976.

117. Keith A. Murray, 'The Trail Smelter Case: International Air
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reengineer the smelter to recover the
pollutants and turn them into amar-
ketable byproduct.17

Ifthe United States received an
adverse judgment in an UNCLOS
climate change lawsuit, the tribunal
could order remedies similar to those
imposed by the Trail Smeltertribu-
nal—aregime of regulations, compli-
ance measures, and even reparations.
In anthropogenic climate change
parlance, such aregime would be
akin to mitigation measures (i.e.,
actions to reduce the level of U.S.
GHG emissions).

Acomprehensive GHG mitigation
regime imposed on the U.S. would
seriously affectthe American econ-
omybecause carbon emissions and
other GHG are produced throughout
the United States by several signifi-
cant sectors of the economy, includ-
ing the electricity generation, trans-
portation, industrial, residential,
and commercial sectors. Like the

“cap-and-trade” regulations that have
been debated in Congress, the impo-
sition ofinternational Trail Smelter-
style regulations on every U.S. power
plant, refinery, automobile, chemical
plant, and landfill would harm the
U.S.economy.18

The U.S. government has already
completed much ofthe groundwork

£
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forformulating a potential mitiga-
tion regime that could be imposed
by an UNCLOS tribunal. The
Environmental Protection Agency
(EPA) has helpfully compiled an
inventory ofall U.S. GHG emis-
sions from 1990 to 2009, which
would assistan UNCLOS tribunal

in developing a mitigation plan
forthe United States.19Starting

in 2010, approximately 13,000 U.S.
facilities accounting for 85 per-
centofU.S. GHG emissions will be
required to track their own emis-
sions and report them to the EPA
under the Greenhouse Gas Reporting
Program.101fan UNCLOStribunal
needed examples of GHG regulations
forinspiration, it could refer to such
publications as the EPA’ 673-page
proposed rule for regulating GHG
emissions from medium- and heavy-
duty vehicles.2LSuch industry data,
government reports, and programs
would also be considered admissions
of liability by the United States and
would likely feature prominently in
any international climate change
lawsuit. .

Asin the Trail Smelter case, an
UNCLOS tribunal could field ateam
oftechnical experts to report regu-
larly on U.S. compliance with the
tribunal’sjudgment, providing daily
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or monthly reports tallying GHG
emissions, mitigation efforts, tem-
perature monitoring, and so forth.
Intrusive site inspections by inter-
national climate change scientists
mightalso be judged appropriate

to monitor compliance with the
tribunal’s orders. Such reports and
inspections would amountto a “mea-
surement, reporting and verification”
system thata comprehensive climate
change convention has thus far failed
to adopt.

In addition to mitigation and com-
pliance measures, the United States
could be ordered to pay monetary
reparations, long recognized under
international law, to the aggrieved
climate change claimant.122Small
island states such as Tuvalu and
Palau consider climate change an
existential threat and believe that
they will eventually be submerged
beneath rising sea levels.1B30ther
low-lying nations such as Bangladesh
expectto endure massive displace-
ments oftheir coastal populations
due to coastline erosion.

Assigning dollar amounts to
such catastrophic events is neces—
sarily difficult, but the costs would
undoubtedly be significant. In 2008,
forexample, an Inupiat village of
400 people in Alaska initiated a cli-
mate change lawsuit against major

122, REBEATEtRAVTIG 6020);

oil companies and electric utilities,
alleging that their contribution to
climate change had caused coastal
erosion, endangering the village’s
existence. The village demanded that
the defendants pay $400 million ($1
million per villager) to relocate their
village 12 miles inland. 124

Such reparations awards would
accomplish under the patina of
international law a transfer ofwealth
from the global North to the global
South, a goal that has longbeen cen-
tral to the demands ofthe develop-
ingworld atinternational climate
change negotiations.15

o R
Aclaimantin aclimate change
lawsuit against the United States
would face several legal and eviden-
tiary challenges in proving its case
inan UNCLOS tribunal, including
jurisdictional hurdles, causation
issues, and the question ofequi-
table apportionment of damages.1%
Nevertheless, regardless ofwhether
the U.S. mightultimately prevail in
such a case, acceding to the conven-
tion is fraughtwith political danger.
Advocates of international cli-
mate change lawsuits see them as
an acceptable way to achieve their
environmental ends, including U.S.

capitulation to acomprehensive cli-
mate change treaty:

Litigationorthe threatthereof
would emphasise the urgency
ofthe need to agree [to] binding
commitments on climate change
and would put additional pres-
sure on the negotiations process.
Negotiators may feel more of a
responsibility vis-a-visthe inter-
national community and have

an additional leverin relation to
their national governments. A
high-profile court case would
also engage avariety of actors

in the debate and provide new
momentum to find consensual
solutions inside and outside the
UNFCCCtalks,... Inter-State
climate change litigation may help
tocreate thepoliticalpressure and
third-party guidance required to
re-invigorafe the international
neﬁotlatlons, within or outside the
UNFCCCar

One law professor believes that

“litigation will very likely play arole”
in determining who willbear the
costs of climate change and singles
outthe United States for special
treatment, stating that “litigation
efforts need to be primarily focused
onthe United States as the major
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hindrance to beginning the remedial
process” (i.e., by failing to ratify the
Kyoto Protocol).180ther proponents
ofthe theory ofanthropogenic cli-
mate change understand that there
are precedents for using internation-
al courts to achieve purposes other
than legal redress. For instance, the
World Trade Organization “has simi-
larly been strategically employed by
governments to influence negotia—
tions and clarify State obligations.”19

INDEED, "THE MOST IMPORTANT
ROLE OF INTERNATIONAL CLIMATE
CHANGE LITIGATION" MAY BETO
INFLUENCE TREATY NEGOTIATIONS.

Another law professor main-
tains that the mere act of “prepar-
ing, announcing, filing, advocating
and forcing aresponse”to aclimate
change lawsuit would significantly
affect ongoingtreaty negotiations;
build awareness of climate change;
develop climate science, law, and
policy; strengthen international
institutions; supportthe democ-
ratization of global environmental
governance; promote the progressive
developmentofinternational law;
and bolster “transnational climate
advocacy networks.”10Indeed, “the

128.

Strauss, ‘The Legal Option,” p. 10191.
129.
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mostimportant role ofinternational
climate change litigation” maybe to
influence treaty negotiations:

[T]he threat of such litigation
may have an important effect

on the negotiations concerning
further reductions of GHGemis-
sions. Thus, exploring the pos-
sibilities of such international
climate change litigation can be
seen as a useful device for fur-
thering the international process
and negotiations aiming at the
reduction of GHG emissions. 8L

Therefore, those who want the
recalcitrant United States brought
to heel wouldwin asignificant
political and diplomatic victory for
their cause merely ifan UNCLOS
tribunal asserted jurisdiction over
a climate change lawsuit. Like
the International CourtofJustice,
the tribunals established under
UNCLOS have complete discretion
over whether they havejurisdiction
onaparticular case: “In the event
ofadispute as to whetheracourt or
tribunal hasjurisdiction, the matter
shall be settled by decision ofthat
courtortribunal.”IRAs was seen
in both the ParamilitaryActivities
and MOXPlant cases, international

courts have asserted and maintained
jurisdiction in caseswhere aparty
rightlyand correctly opposes juris-
diction and even in cases where a
nation abandons the proceedings
altogether.

Moreover, ifthe United States
fails to adhere to an adverse judg-
menton climate change issued by
an UNCLOS tribunal, it risks politi-
cal backlash both domestically and
within the international community.
This was starkly illustrated in both
the ParamilitaryActivities and Avena
cases. . L
In the ParamilitaryActivities case,
the ICJ issued an adverse judgment
againstthe United States despite the
U.S.swithdrawal from that court’s
jurisdiction. When the United States
continued to insistthatthe 1CJ
lackedjurisdiction over the matter,
Nicaraguaelevated its case to the
U.N. Security Council. Specifically, in
July and October 01986, Nicaragua
petitioned the Security Council
to enforce the ICJ’sjudgmentin
ParamilitaryActivities.IBin both
instances, the council voted over-
whelmingly (11to 1) to demand that
the United States fully comply with
the 1CJsjudgment.13%4On both occa-
sions, the United States was forced to
casta politically embarrassing veto

Schwarte and Byrne, "International Climate Change Litigation and the Negotiation Process,” p. 2, citing Tim Josling, Longyue Zhao, Jeronimo Caicelei atd
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upon it under ajudgment rendered by the [International Court of Justice].”

Pursuantto Article 94 of the U.N. Charter, a nation "may have recourse to the Security Council” ifanother nation “fails to perform the obligations incumbent
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to prevent the council from adopting
the resolutions.

The United States also suffered
negative political exposure from
its refusal to comply with the 1CJ’s
judgmentin the Avena case. One of
the 54 Mexican death-row inmates
in the AVENA case was Jose Ernesto
Medellin, a man who had been
convicted and sentenced to death
in Texas for the brutal gang rape
and murder oftwo Houston teenag-
ers. After the ICJ’ ruling in AVena,
Medellin filed apetition for habeas
corpusin U.S. court, asserting that
Texas was obligated to enforce the
ICJsjudgment and reconsider his
convictionand death sentence. The
Medellin case was ultimately heard
bythe U.S. Supreme Court, which in
March 2008 held thatthe 1CJ’sjudg-
ment in AVENawas not enforceable in
the United States.1%

The Supreme Court’sruling in
the Medellin case led to diplomatic
protests by Mexico and demonstra-
tions in Mexico City, both at the time
ofthe court’sdecision and on the day
ofMedellin’s execution. The govern-
ment of Mexico accused the United
States ofviolating international
law by refusing to enforce the 1CJ’s
judgment.1%

In addition, in the 112th Congress,
Senator Patrick Leahy (D-VT),
chairman ofthe Committee on the

135. MHIWMSSZ U.S. 491 (2008)
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Judiciary, introduced the Consular
Notification Compliance Act 0f2011.
Ifenacted, the legislation would
grantU.S. federal courtsjurisdic-
tion to review the cases of Mexican
nationals convicted and sentenced
to death who claim thattheir rights
under the Vienna Convention on
Consular Relations were violated. 137
Senator Leahy’shillis strongly sup-
ported by Amnesty International,
Human Rights First, Human Rights
Watch, and the American Civil
Liberties Union.18

Finally, unlike the situation
in the ParamilitaryActivities and
Avena cases, itwould not be politi-
cally feasible for the United States
to withdraw from UNCLOS in the
wake ofan adverse climate change
judgment. The U.S. could not limit
its withdrawal to UNCLOS’s compul-
sory dispute resolution provisions,
butinstead would be required to
withdraw from the entire convention,
exposing it to criticism for reject-
ing the convention’senvironmental
protection rules, deep seabed regula—
tions, and navigational provisions.

Don't Qeenthe Do

U.S. national interests would be
harmed rather than advanced by
accession to UNCLOS. In addition to
needlessly exposing itselfto base—
less environmental lawsuits, the

137. Consular Notification Compliance Actof 2011, S.1194,112th Cong., 1st Sess., June 14, 2011

February 13,2012).

United States would be required to
transferbillions ofdollars in oil and
gas royalties generated on its con-
tinental shelfto the International
Seabed Authority for redistribution
to the developing world.1®However,
the loss of those royalties pales in
comparison to the potential costs
ofaclimate change judgmentby an
UNCLOS tribunal against the United
States.

Some UNCLOS states parties,
particularly small island nations that
view climate change as an existential
threat, are poised to sue major green-
house gas emitters, particularly the
United States, in international court.
Aclimate change lawsuitweciuld be
encouraged, promoted, and funded
bywilling international academics,
nongovernmental organizations, and
climate activists such as Greenpeace
and the Natural Resources Defense
Council.

In the past, international courts
have not hesitated to pronounce
adverse judgments against the
United States that have negatively
affected its national interests, includ-
ingjudgments on critical matters
such as the use of military force, as
in the ParamilitaryActivities case,
and on controversial legal and social
issues such as the death penalty, as in
the AVENA case. UNCLOS tribunals
have already indicated that they will
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engage in hotly contested interna-
tional environmental disputes, as
demonstrated by the MOXPIlant case.

An adverse judgment against the
United States in a climate change
lawsuit would be domestically
enforceable and would undoubtedly
harm the U.S. economy. The regime
formulated bythe arbitral tribunal in
the TrailSme ter case, ifextrapolated
to its logical extent and applied to
U.S.industries that produce green-
house gases, would impose massive
regulatory burdens on U.S. compa-
nies, and the costs would be passed
onto American consumers. Sucha
judgmentwouldaccomplish through
international litigation what climate
change alarmists could not achieve
through treaty negotiations or in the
U.S. Congress.

No comprehensive study ofthe
potential legal, economic, politi-
cal, and military consequences of
adverse judgments from UNCLOS

tribunals has been conducted. The
U.S. government should assess the
litigation risks that would come with
UNCLOS membership. Tothat end:

m The ObamaAdministration
should conductan interagency
review of UNCLOS’ compulsory
dispute resolution mechanisms to
determine the extentto which the
United States would be exposed
to baseless environmental and
other lawsuits and the potential
economic, political, and military
costs to the U.S.that could result
from such suits.

® Relevant Senate and House
committees should hold over-
sighthearings on potential
lawsuits that may be broughtin
an UNCLOS tribunal that could
resultin adverse judgments that
harm U.S. environmental, eco-
nomic, and military interests.

The proponents ofanthropo-
genic climate change—including
small island states, low-lying coastal
nations, environmental activists,
and international legal academ-
ics—already possess the means and
motive to initiate a climate change
lawsuitagainstthe United States but
currently lack the opportunity to
do so. Accessionto UNCLOS would
open that door.

—Steven Groves isBernard
andBarbaraLomas Fellow in the
Mar%aretThatcher Centerfor
Freedom, a division ofthe Kathryn
andShelby Cullom Davis Institute
for International Studies, at The
Heritage Foundation and a contribu-
t0rt0 ConUNdrum: The Limits ofthe
United Nations and the Search for
AIte[nativeséROWlnan &Littlefield
Publishers, 2009).
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Mr Chairman and members o fthe Committee:

Thank you fbr inviting me to testify before you today regarding the United Nations Convention on the Law o fthe
Sea (UNCLOS).

UNCLOS, like any complex treaty or piece o flegislation, should be thoroughly examined by the Committee to
determine its costs as well as its benefits. At bottom, the disagreement between those who favor U.S. accession
to the convention and those who oppose boils down to a disagreement regarding whether the benefits o f
membership are outweighed by the costs.

By its nature, no treaty comes without costs. As with comprehensive legislation, there are often provisions ofa
treaty that are uncontroversial and attractive in themselves. Likewise, there are other provisions that are
controversial and divisive. This rule generally holds true fbr all treaties, including those involving arms control,
human rights, the environment, international courts, and others. UNCLO S is no exception

However, unlike most other treaties, the terms ofUNCLO S prevent the United States from exempting itselffrom
its more controversial provisions. Specifically, pursuant to Article 309, UNCLOS forbids states parties from
submitting reservations or exceptions that would otherwise allow the United States to disregard provisions that
do not comport with the U.S. Constitution or long-standing U.S. law and policy.

My testimony today focuses on the costs associated with U.S. accessionto UNCLO'S and whether the benefits
ofaccession are such that the costs are outweighed. The costs o faccession are not imaginary. Nor is opposition
to U.S. accession based on purist ideology, but rather on the available evidence, current U.S. law and policy,

customaiy international law, U.S. experience in other international organizations, the U.S. record in international
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2/14/13 The Lawofthe Sea: Costs of U.S. Accessionto UNCLOS

tribunals, and o fcourse the provisions ofthe convention itself

In summary:

m | fthe U.S. accedes to UNCLOS, itwill be required by Article 82 to transfer royalties generated from
hydrocarbon production ofthe U. S. “extended continental shelf' (ECS) to the International Seabed Authority
for redistribution to developing and landlocked countries. Since the value ofthe hydrocarbon resources lying
beneath the U.S. ECS may be worth trillions ofdollars, the amount o froyalties that the U.S. Treasury would
be required to transfer to the Authority would be substantial. In any event, U.S. accession would amount to an
open-ended commitment to forgo an incalculable amount o froyalty revenue for no appreciable benefit

m U.S. accessionto UNCLOS is not necessary to develop or secure title to the hydrocarbon resources ofthe
ECS. Under international law and long-standingU S policy and practice, the U.S. has established full
jurisdiction and control over is ECS and is in the process ofdelrmitmg its ECS boundaries on a worldwide
basis. The successful delimitation o fareas 0fU.S. ECS and subsequent leasing o fthose areas in the Gulfof
Mexico to U.S and foreign oi exploration companies demonstrate that the United States does not need to
achieve universal international recogniion ofits EC S to provide “certainly” to o i exploration companies.

m Proponents 0 fU.S. accessionto UNCLOS contend that by failing to join the convention the United States is
forbidden from mining the deep seabed— the ocean floor lying beyond the ECS and designated as “the Area.”
However, no legal barriers prevent U.S. access, exploration, and exploitation ofthe resources ofthe deep
seabed. The United States has long held that U.S. corporations and citizens have the right to develop the
resources ofthe deep seabed and may do so whether or not the United States accedes to UNCLOS.

m U.S. accessionto UNCLOS would expose the U.S. to lawsuits regarding virtually any maritime activity,
such as alleged pollution ofthe marine environment from a land-based source or through the atmosphere.
Regardless ofthe lack ofmerits o fsuch a case, the U.S. would be forced to defend itselfagainst every such
lawsuit at great expense to U.S. taxpayers. Any adverse judgment rendered by anUNCLOS tribunal would be
final, could not be appealed, and would be enforceable inU.S. territory.

» Finally, it is not essential or even necessary for the United States to accede to UNCLOS to protect and
preserve its navigational rights and freedoms. The navigational and maritime boundary provisions ofthe
convention either codify customary international law that existed well before the convention was adopted in
1982 or “refine and elaborate” navigational rights and regimes that are now widely accepted as binding
international law.

Article 82 and the Costs of Compliance

Proponents ofU.S. accessionto UNCLOSS extol the supposed benefits ofjoining the convention but are
reluctant to discuss its very real costs.

One area where the U.S. can expect to experience significant costs— with no appreciable benefit— is in its
compliance with Article 82 ofthe Convention: “Payments and contributions with respect to the exploitation o fthe
continental shelfbeyond 200 nautical miles.”

Ifthe U.S. accedes to UNCLOS, itwill be required pursuantto Article 82 to transfer royalties generated on the
U.S. continental shelfbeyond 200 nautical miles (nm)— an area known as the “extended continental shelf' (ECS)
— to the International Seabed Authority. These royalties will likely total tens or even hundreds o fbillions of
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dollars over time. Instead o f benefiting the American people, the royalties will be distributed by the Authority to MPEI
developing and landlocked nations, including some that are corrupt, undemocratic, or even state sponsors o f U.S. Extended Continental Shelf (ECS)

terrorism such as Cuba and Sudan

Article 82 ofUNCLOSS requires member states to “share” a portion o ftheir royalty revenue for all oi, gas, or
other mineral resources extracted from the ECS:

The coastal State shall make payments or contributions in kind in respect ofthe exploitation ofthe non-
living resources o fthe continental shelfbeyond 200 nautical miles from the baselines from which the
breadth ofthe territorial sea is measured.

These payments are to be made to the Authority on an annual basis by the states parties, and are based on the
value o f production at the particular site— in most cases, an oflshore drilling platform extracting oil or natural gas
from the ECS. According to a recent study conducted for the Authority, such payments are considered
“international royalties.”

The potential see ofthe US ECS worldwide is significant The value ofthe hydrocarbon deposits lying beneath
the U.S. ECS is difficult to estimate, but it is likely substantial. According to the U.S. Extended Continental Shelf
Task Force, “Given the size ofthe U.S. continental shell; the resources we might find there maybe worth many
billions if not trillions o fdollars.”
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derlng Sea Q CaliforniaCoast Johnson Atoll
Aleutian Islands Northern Marianas and Guam (W est) © Atlantic East Coast
n Gulfof Alaska ~  Northern Marianas and Guam (East) Gulf of Mexico (W estern Gap)
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Member states begin to pay these “international royalties” during the sixth year ofproduction at the drilling site.
Starting with the sixth year o fproduction, UNCLOS members must pay 1 percent ofthe value ofthe total
production at that site to the Authority. Thereafter, the royalty rate increases in increments of 1 percentage point
per year until the twelfth year o fproduction, when it reaches 7 percent. The rate remains at 7 percent until
production ceases at the site

As such, ifthe United States accedes to UNCLOS it would be obligated to transfer to the Authority a
considerable portion ofthe royalties generated on the U.S. ECS that would otherwise be deposited inthe U.S.
Treasury tor the benefit o fthe American people. For example, the royalty rate o fthe majority o f blocks currently
under an active lease onthe U.S. ECS is 12.5 percent. Beginning in the twelfth year o f production on such an
ECS block the US would be required to transfer 7 percent— more than half—o fits royally revenue to the
Authority and do so each year until production ends on that lease. The remaining 5.5 percent ofthe royalty
would be retained by the Treasury.

Given that resources ofthe U.S. ECS “may be worth many billions ifnot trillions o fdollars,” this would amount
to a substantial sum over time.
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But there is the rub There has been no comprehensive study to determine the value ofthe oil and natural gas that
lies beneath the U.S. ECS. The total area ofthe U.S. ECS is reportedly twice the size o fCalifornia and stretches
from the U.S. East Coast to the South Pacific and i£>to the Arctic Ocean How can this Committee be expected
to conduct a proper assessment ofthe financial impact ofU.S. accessionto UNCLOSS ifthe value ofthe natural
resources onthe U.S. ECS is unknown? Ifthe value ofU.S. hydrocarbons on the ECS is unknown then so too
is the amount o froyalty revenue that the United States will ultimately forgo if it accedes to the convention

As such, by accedingto UNCLOS the United States w i be making an open-ended international commitment to
transfer an indefinite sum o froyalty revenue (indefinite, but likely in the tens if not hundreds o f billions o fdollars)
to the Authority for redistribution to developing and landlocked nations.

Determining the Extent ofthe U.S. Extended Continental Shelf

Some proponents ofU.S. accessionto UNCLOS claim that U.S. oil companies cannot achieve the “certainly”
they require to develop the hydrocarbon resources on the ECS unless the United States accedes to the
convention and receives the approval o f the Commission on the Limits o fthe Continental Slie f— an international
committee o fgeologists and hydrographers located at U.N. headquarters inNewYork City. For example, in
2007, former Deputy Secretary o f State John Negroponte stated, ‘In the absence ofsuch international
recognition and legal certainty, U.S. companies are unlikely to secure the necessary financing and insurance to
exploit energy resources on the extended shelf”

However, pursuant to long-standing law and policy the United States already enjoys and exercises foil
jurisdiction and control over its ECS. Inaddition to the 1945 Truman Proclamation, in which President Harry S.
Truman declared that the United States “regards the natural resources ofthe subsoil and sea bed ofthe
continental shelfbeneath the high seas but contiguous to the coasts ofthe United States as appertaining to the
United States, subject to itsjurisdiction and control,” in 1953 Congress passed the Outer Continental Shelf
Lands Act, which defined the outer continental shelfas “all submerged lands lying seaward and outside o f the
area o flands beneath navigable waters... and o fwhich the subsoil and seabed appertain to the United States and
are subject to itsjurisdiction and control”

Afier the adoptionofUNCLOS in 1982, the U.S. affirmed itsjurisdiction over its entire continental shelf,
including the ECS. Specifically, inNovember 1987 a U.S. government interagency group issued a policy
statement declaring its intent to delimit the U.S. ECS in conformity with Article 76 ofUNCLOS (which provides
a formula for measuring the extent o fa coastal state’s ECS). That statement read, in pertinent part, ‘The United
States has exercised and shall continue to exercise jurisdiction over its continental shelfin accordance with and to
the full extent permitted by international law as reflected in Article 76, paragraphs (1), (2) and (3).”

Indeed, the United States has already demarcated areas o fits ECS in the Gulfo fMexico, the Bering Sea and the
Arctic Ocean via bilateral treaties with Mexico and Russia. In the Gull; for example, the U.S. and Mexico have
negotiated a series o ftreaties to delimit their maritime and continental shelfboundaries, including areas o f abutting
ECS:

= InNovember 1970, the U.S. and Mexico signed a treaty to maintain the Rio Grande and Colorado River as
the agreed international boundary between the two nations. As part ofthe treaty, the two nations demarcated
their maritime boundaries in the GulfofMexico and the Pacific Oceanoutto 12nm

m In May 1978, building on the 1970 treaty, the two nations signed a treaty delimiting their maritime

vwAV .heritage.org/research/testimon/2012/06/the-law-of-the-sea-conw2ntion-treaty-doc-103-39

0

2/14/13 The Lawofthe Sea: Costs ofU.S. Accessionto UNCLOS
boundaries in the Gulfand in the Pacific out to 200 nm The treaty demarcated boundary lines in the Gulfwhere
their respective 200 nm exclusive economic zones (EEZ) abutted, leaving a “doughnut hole” o f approximately
5.092 square nm (now known as the “western gap”) where their 200 nm boundary lines did not meet. A
second dougjmut hole was created in the eastern Gulfwhere the EEZ ofthe U.S., Mexico, and Cuba foil to
intersect (the “eastern gap”).

« InJune 2000, the U.S. and Mexico signed a treaty dividing the areaofECS within the western gap. Ofthe
5.092 square nm o fECS in the western gap, 1,913 (38 percent) went to the United States and 3,179 (62
percent) wentto Mexico. The treaty established a drilling moratorium over a narrow strp along the boundary
within the western gap due to the possibility that transboundary hydrocarbon reservoirs are located along the
boundary.

m |n February 2012, the U.S. and Mexico signed a treaty regarding the exploitation o f transboundary
reservoirs located along the continental shelfboundary shared by the two nations in the Gulf including along the
ECS boundary within the western gap. The treaty has not yet been transmitted to the U.S. Senate for its advice
and consent.
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Collectively, these treaties between the United States and Mexico, particularly the June 2000 ECS delimitation
treaty, demarcated anareaofUS. ECS— the 1,913 square nm o f submerged continental shelfin the northern
portion o f the western gap. There is no evidence that the “international community” does not or will not recognize
the ECS inthe northern portion ofthe western gap and its resources as being subject to the jurisdiction and
control ofthe United States.

The United States exercises jurisdiction and control over its ECS as evidenced by the feet that the Department o f
the Interior has made the western gap in the Gulfo fMexico available for hydrocarbon development since August
2001. Specifically, the Bureau ofOcean Energy Management (BOEM) offered the northern portion ofthe
western gap for lease almost immediately ailer the 2000 U.S .-Mexico ECS delimitation treaty was ratified. That
treaty entered into force on January 17,2001. Seven months later, on August 22, BOEM offered the area of
U.S. ECS inthe western gap in Lease Sale 180. In that lease sale, three U.S. companies (Texaco, Hess, and

Burlington Resources OfIshoreF and one foreign (_:ompanE (Petrobras) submitted bids totaling more than $2
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million for seven lease blocks in the western gap.

BOEM has offered western gap ECS blocks in 19 lease sales between 2001 and 2010. Seven U.S. companies
(Burlington, Chevron, Devon Energy, Hess, Mariner Energy’, NAR CA Corporation, and Texaco) submitted bids
to lease ECS blocks inthe western gap. Five foreign companies— BP, Eni Petroleum (ltaly), Maersk Oil
(Denmark), Petrobras, and Total (France)— also bid on western gap ECS blocks during those sales. BOEM
collected more than $47 million in bonus bids in connection with lease sales on those ECS blocks. Ofthe
approximate 320 blocks located inwhole or in part on the western gap ECS, 65 (approximately 20 percent) are
currently held under active leases by nine U.S. and foreign oil exploration companies.

Active Hydrocarbon Leases on U.S. Extended Continental Shelfin the "Western Gap"
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The successful delimitation and subsequent leasing ofECS areas inthe GulfofMexico demonstrate that the
United States does not need to achieve universal international recognition o fits ECS. The United States identified
and demarcated areas o fECS in the western gap in cooperation with the only other relevant nation, Mexico, and
that area was subsequently offered for development to U.S. and foreign oil and gps companies. All ofthis was
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achieved without U.S. accessionto UNCLOS or the approval ofthe Commission on the Limits ofthe
Continental Shelf

Even though approximately 20 percent ofthe only area ofU.S. ECS that has been made available for lease by
BOEM is currently under an active lease, the U.S. oil and gas industry has supported and will likely continue to
support U.S. accessionto UNCLOS inorder to achieve even greater “certainty.” That is their prerogative, of
course, and achieving a maximum amount o f certainty is a legitimate and desirable goal for a capital-intensive
commercial enterprise. However, the successful delimitation ofthe ECS mthe western gap and the U.S.
government’s continuing lease sales 0fECS blocks would appear to have provided the certainty necessary for
several major U.S. and foreign oil exploration companies to secure leases for the development ofthe U.S. ECS.

US. Rights to Deep Seabed Minerals

Proponents 0fU.S. accessionto UNCLO S contend that by tailing to join the convention the United States is
forbidden from mining the deep seabed— the ocean floor lying beyond the ECS and designated as “the Area.”
However, no legal barriers block U.S. access, exploration, and exploitation ofthe resources o fthe deep seabed.
The United States has long held that U.S. corporations and citizens have the right to explore and exploit the
resources ofthe deep seabed and may do so whether or not the United States accedes to UNCLOS.

The United States made its position on its right to engage in deep seabed mining very clear in March 1983 during
the final days ofthe Third U.N. Conference onthe Law ofthe Sea. Specifically, in response to statements from
other U.N. member states thatUNCLO S non-parties would not have the right to engage in deep seabed mining,
the U.S. stated the following:

Some speakers asserted that existing prineples o finternational law, or the Convention, prohibit any State,
including a non-party, from exploring for and exploiting the mineral resources ofthe deep sea-bed except
in accordance with the Convention The United States does not believe that such assertions have any
merit. The deep sea-bed mining regime ofthe Convention adopted by the Conference is purely
contractual in character. The United States and other non-parties do not incur the obligations provided for
therein to which they object.

Article 137 ofthe Convention [forbidding claims o f sovereignty over the deep seabed or its resources]
may not as a matter o flaw prohibit sea-bed mining activities by non-parties to the Convention; nor may it
relieve a party from the duty to respect the exercise o fhigh seas freedoms, including the exploration for
and exploitation o f deep sea-bed minerals, by non-parties. Mining ofthe sea-bed is a lawfiiluse ofthe
high seas open to all States.... The practice ofthe United States and the other States principally interested
in sea-bed mining makes it clear that sea-bed mining continues to be a lawful use o fthe high seas within
the traditional meaning o fthe freedom o fthe higfi seas

The U.S. legal position set forth in 1983 on deep seabed mining remains the same today. According to the
Restatement of the Law, Third, ofthe Foreign Relations Law ofthe United States, the United States may
engage in deep seabed mining activities even ifit does not accede to UNCLOSS, provided that such activities are
conducted without claiming sovereignty over any part o fthe deep seabed and as long as the mining activities are
conducted with due regard to the rights o fother nations to engage in mining As related by the Restatement, ‘like
the fish ofthe high seas the minerals ofthe deep sea-bed are open to anyone to take.”

The U.S. position is also reflected in the Deep Seabed Hard Mineral Resources Act of 1980, which Congress
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enacted two years before the adoptionofUNCLOS to provide a framework for U.S. corporations to conduct
deep seabed mining until such time as the United Statesjoins an acceptable convention on the law ofthe sea.
The DSHMRA states the U.S. position on the legality o fdeep seabed mining as follows:

[I]t is the legal opinion o fthe United States that exploration for and commercial recovery o fhard mineral
resources o fthe deep seabed are freedoms ofthe high seas subject to a duty o freasonable regard to the
interests o fother states in their exercise ofthose and other freedoms recognized by general principles o f
international law.

In sum, the long-held position ofthe United States, both domestically and internationally, is that U.S. citizens and
corporations have the right to explore and exploit the deep seabed regardless o fwhether or not the United
States is a party to UNCLOS.

BExposure to Bassless Intemational Lawsuits

‘The possibility that a small island state, or another injured party, would bring a liability claim against states
responsible for climate change no longer is a topic for fiction or a theoretical prospect. There is a rise in
plans for litigation worldwide for consequences o f global warming”

— International law professors Michael Faure and Andre Nollkaemper

PartXV ofUNCLOS addresses the settlement o f maritime disputes between parties to the convention. Part XV
contemplates that UNCLOS states parties, in accordance with the U.N. Charter, will attempt to resolve
maritime disputes peacefully without resort to the convention’s compulsory procedures. When a dispute arises
betweentwo UNCLOS members, they are obligated to “proceed expeditiously to an exchange o fviews
regarding its settlement by negotiation or other peaceful means.” States parties may also resort to a nonbinding
“conciliation procedure” under Annex V ofthe convention.

But ifa maritime dispute cannot be settled in a voluntary manner, any UNCLOS state party may compel another
state party to defend itselfin one o ffour forums: the International Tribunal for the Law ofthe Sea (ITLOS), the
International Court o fJustice (I1CJ), an arbitral tribunal organized under Annex VII, or a “special” arbitral tribunal
organized under Annex VII1. Within ITLOS, a special tribunal, the Seabed Disputes Chamber (SDC), was
established to resolve disputes about activities on the seabed floor beyond the limits o f nationaljurisdiction,
known as “the Area.”

Accedingto UNCLO'S would expose the U.S. to lawsuits on virtually any maritime activity, such as alleged
pollution o fthe marine environment from a land-based source or through the atmosphere. Regardless o fthe
merits, the US would be forced to defend itselfagainst every such lawsuit at great expense to U.S. taxpayers
Any judgment rendered by anUNCLOSS tribunal would be final, could not be appealed, and would be
enforceable inU.S. territory.

Unlike a resolution passed by the U.N. General Assembly or a recommendation made by a human rights treaty
committee, judgments issued by UNCLOS tribunals are legally enforceable upon members o f the convention
Article 296 ofthe convention, titled “Finality and binding force o fdecisions,” states, “Any decision rendered by a
court or tribunal havingjurisdiction under this section shall be final and shall be complied with by all the parties to
the dispute.”
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Jurentsimede by UNCLOS tribunels are enforossble inthe save merrer thet ajudgment froma U.S.
domestic courtwwould be. For exane, Artide 39 ofAnnex V1 states thet “The dedisions ofthe [Sesbed
Disputes] Cramter shall be enforcesble inthe texritories of the States Parties inthe sare mamer asjudgments
or orders ofthe highest court ofthe State Party inwhose tenitory the enforeament is sought” In atherwords, if
the United States acoedes to the convention, tre U.S. govammentwill e recired to enforee and conplywith
SDC judyments inthe same marrer as itwould enforee and complywith JwgmtoﬂheUS Qpare Cout
In atherwords, tre U.S. court systemwill senve notas anavernLie for appeal fromUNCLOS triburdls, but rather
asanenfarceent medarsmior theirjucgents.

The domestic enforoeabality of UNCLOS tribundljucoments wes confinred by U.S. Supreme Court dustice
JohnPaul Severs inthe landmerk 2008 case, Medellin V. Texas. In Medellin, Justice Stevers, witinga
conourming opinion, dited Artide 39 of Anex V| for the propasition thet UNCLOS marmbars—presurretly
trdldrgtkeunedSlates ifitacoedes to the convention—are obligated to comply with trejudgments oftre
convention’s tribureks

U.S. acoessionto the conventionwould ity ad legel faumfor ather UNCLOS menbarsto
initiate lansuits against the U.S. dellergrgtmam;acyofrlseﬂo‘tstopdeatrﬁnamwmm
Athoghaurant U S. Iamrrwsatsfyrmyofﬂe enviranment abligations set forthinthe convention,
treU.S. mightnevertheless be foroed to defend itselfina costly and politically embarrassing lwauit dallenging
tre suffidency ard enforcement ofU.S. domestic environrentl lans and regulations. One uchlanaLit—tre
MOXPlant Case (Ireland V. United Kingdom)—tes already been litigated in UNCLOS tribuneks

Accedingto UNCLOS woud conmitte U.S. to contralling its pollutants, induding alleged “remiud
Sstanoes” auchias carbon emissiars and ather s (GHG), insuchawey tret they do not
negatively inpect the merine enirament. The U.S. would also be abligatied to adopt lans and reguiatios to
prevent tre polluion oftre naire envroment fromite and ooud ke lisble uncer intermationdl law
forfallrgtoera:t necessaty to prevent atmogpheric pollution.: Moreove, suchdonestic lans ad

“Srall” teke into aooount “intermationally agreed rules, standards and recomrendid practices ard

" Tre “intemationelly agreed rules, standards and reconmencied practices” thet couldl ke invoked by
UNCLOS litigants mey indudke irstruments suchias the UN. Framework Convention on Cliete Change
(UNFCCC) ad its Kyoto ProtoooL
A corsersus hes withinthe intemationdl enviranmental and legal commrunity thet the United States istre
best target for an intemationd dinete drange lanauit Ore lawprofessor hes charecterized the United States as
ah@mm:ﬁm%@g@mmgﬂﬂsmmmmmﬁ
hoher historic contributionto emsias deferding party, arguebly
beﬂaﬂedamofaammj outooe” P

Over the pest decadk, there hes beena steady dunbest o initiate an intermetiondl dinrete chenge lanaLit against
theUﬁted];Or sﬁliitea and UNCLOS tribuneks heve featured prominently among the potentidl foruns identified as a
\ene ace

m In 2002, tre prime nrinster of Twvalu, a Padific idand retionconsisting ofa chainofrine coral atolls, stated
his intentionto initiate a dirmete change lanauit against the United States because offits fallure to adopt tre
Kyoto Protocol. That year, at the World Summit for Sustaineble Developent held inJohennesourg, Tuvalu's
g)ﬂnmkihed ather smdllisand rmmtopm treminaucha suitat tre Intemational Court of ustice.
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m In 2003, the Weshington, D.C.-based Envronental Law Institute pubished “The Legal Option: Sing tre
United States in Intermational Foruns for Globel Bmissiors” by law AndrewL. Strauss.
According o Strauss, e U.S. rejectionofthe Kyoto Protocol nﬂ@slmuanStatesﬁemlogmlﬁri
country target ofa giobal warmming laneLit inan intemationdl forun” The artide: proposed various foruns for
iniating/a lanauit agginst the United States, inducing UNCLOS tribunels, but Strauss arented, “As tre
%mm@mmmﬂemm honever, a suit couid notbe brought directly against it under

® In her2006 ook Climate Change Damage and International Law, lawprofessor Roda Vierheyen

ahypothetical case that could e brought against the United States for its dleged responsibiity innelting

Maciers and causing gladial outburst floods inthe Himelayes. The daimwaouid indude conpersationfor flood

dameges aswell as additiordl funds to monitor gladial lakes and prevent future floods. Vierheyenbesed liability

11}or‘9sK,rhobmagasontth.S.’seilegedvidaljmoﬁls(mrritrTeﬂsLmlsr'theUNFCCC and failure to ratify
yoto Protocol

m In Devarmioer 2005, tre Inuit Ciroumpoiar Council, anintermetiondl nongovermenta arganization
representing Inuit peoples inAlaska, Canada, Greerland, and Russia, ﬂedapemmaginsttreunmm
attre Inter-American CommissiononHumenRights (IACHRY), ahurreni ngwithinte
ofAmerican States. The petition requested thet theACHR recttkeUrtedSlatestowm
nﬁ‘diuynwestolmrsemadmmmmmbﬂelmmmmﬂe inpeds of
dimetedae
® In 2006, treInternational Journal o f Sustainable Development Law & Policy published “‘Potential
Causes of Action for Climate Change Daneges in Intermetiondl Fora: The Law ofthe Sea Convention,”in
whichlawprofessor WiliamC. G. Bunsdted UNCLOS'’s rarine pollution provisions as a besis fora case
ofectionfor rising sea levels and drenges in coean acicity. BjmmmmunedStaBas“ﬁemﬂlogml
State to bring anaction against given its statLs s the keacing producer ofanthropogenic greenhoue s
emissors, as viellas its faire to ratify Kyoto,” but noted tret the U.S. “s notcuently a Party totre

m Ina September 2011 speechto tre UN. Generdl Assembly, Johnson Torbiong, president ofthe Pacific
idand retion of Palau), called uponthe Generd Assembly to seek anadhisory opinionframitte Intermetiondl
Court ofdustice “‘onte resporsibiities ofStattes unckr iIntemationd lawto ersure thet activities cared out
uncertheirjurisdiction or contral thet et greenhouse gases oo not camege ather States.”

In 3um the United States would be at the top oftie list ofpotential defencents inan UNCLOS dinete drarge
lanauit, ifthe U.S. accedes to the convention. Thus far,, the United States hes deried potentid dimete drerce
daiments their day in intemationdl court by refusing to accede to UNCLOS. Clearly, accession to the convertion
would gpenthe door to these litigants as well as to their advocates in the intermetionel academic, enviranenta,

Navigational Rights and Freedoms

In 1993 tre of Deferee issuied an Ooean Policy ReviewPaper on“tre

U.S. ooeers policy, fromitre stratiegic stendooint, to support the netional cieferse strategy:
thatU.S. nationd security interests inthe ocears have beenprotedted even thouch e U S. is notparty to
UNCLOS:
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U.S. security interests inthe aoears have beenadeqetely protected to date by aurrent U.S. ocean policy
and impementig strategy. U.S. rdmmagnaﬁﬂﬁaﬂumyrtargydﬁilawsauiaedln
the nondsep seabed mning provisions ofthe: 1982 Law ofthe Sea Convention, ard as sypplenrented by
diplometic protests and assertion ofights under the FresdomofNavigat have senved so tar
to presene furchrentd freecons ofravigation and overflight with acoeptable risk, cost ard effort

Almost 20 years later, there is o evidence thet adene indrounstances such thetU.S. acessonto
UNCLOS hes betome essential to the suocessful executionofthe U.S. Nawy's giobal misson

Throughout its history, the Unitied Stattes hes suooessfuilly protected its nreritine interests desaite ot beingian
UNCLOS e The reasonis simple; Enjoyent ofthe convertion's nevigational provisons is not restricted
o UNCLOS menbars Those provisions representwidely acoepted austorrary intermetiondl law, some ofwhich
hes beenrecognized as such for centuries. UNCLOS mambarsand noenbarsalike are bound by tre
convention's nevigationdl provisions

The body ofintemationdl lawknownas the Tawofthe see” wes not inented in 1982 whenUNCLOS wes
acmsd but rather “tes its origins ntkeastamypraﬂmofmswnrgse\eraloernnes” It developed
intemationdl law, which is “thet bodly ofrules thet retions consider binding intheir relations with
(reamhar It derives fromthe practice ofrations inthe intermationdl arera.and fromtheir intemetiondl
ageamens” Athough nota party to UNCLOS, the United States is bound by and acts meccordance withtre
aﬂumyngNma*d lawofthe sea.ad considers the UNCLOS navigationdl provisions as reflecting

Most ofthe UNCLOS navigational provisions heve long beenrecognized as austorrary intermetiondl law: The
convention's artides on navgation ontre high sees (Articles 86-115, generally) and pessage throu N teritorial
waters (Articles 2-32, gemraib/)mereapedahtst\ﬂbalmﬁuntremwtmmim High Seesard e
Conventionantre Temitorial Seaand tre Zore, bathofwhichwere adopted in 1968, The United

Stetes is 1o bothconventions, which are considered 1o ke codifications

Smilar to ather muttilateral convertions, suchias the Vienna Conventionon Diplaratic Redations, UNCLOS s
said to“reve codified settied austorrary interrationdl lawor o heve ‘crystallized” emergngaustorrary
rtetramallaN”UNCLOSoodﬁedumrErylaNrelan o ravigationonthe high sees and thraugh teritorial
watersard “orystalized” emergngoustorrary law amastrew"oqjsof“trarﬂtpassagé throughintemetiord

straitsad’ ‘ard1pdagcsea4a1espe$age”Asannauedby fcl’ﬁaalJomMoNeIIIn
1994, UNCLOS “oontairs a oftangHecognized s 0 intemationdl
lawwhich reflect a fair belance o mm”lnmmmsm hae

provisians
&gﬁmMamﬂHaﬂ reticrs—UNCLOS menbasand romantbas dike—are expedted toadhee o

Ore way to cetermine the extent towhich UNCLOS's revigationdl provisions heve achieved the statLs of

binding intemetiordl law is to study the bebavior ofretions. Bel”a\norlnoa"fm*myv\m convention—knoan
as"'sate practios”—is additional evidence thet its nevigationel provisons
adate isadingin
oourts, and e Satemenis oftheir official

reflect intemetiondl law. Indications thet
rterrmﬂlaanbefmmnstates’ ‘legisiation, the deasiors oftrerr
" A netion's inection
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The consistent practice of states—aritine states, coestal states, UNCLOS merbers and nomenoers—
indicates thet the UNCLOS revigational provisions are alinnost universally acoepted law: The Restatement o f
the Law, Third, ofthe Foreign Relations Law ofthe United States Notes:

[Bly express or tacit ayeeent aooonernied by coneistent practice, the Urited States, and states
sm-beg heve acoepted the suosteniive provisons offthe Convention, other thenthose addressing desp
nining, as sataments ofaustoary lawhbinding upontremapart fromte Conventtion

This hes targbeentre U.S. position. Since the Reagan Administration, tre official U.S. policy hes beenttet tre
UNCLOS provisars ontre traditional uses ofthe ocears, induding the provisions onnevigation and overfiight,
confimintermetiondl lawand practice. Speifically, inMerch 1983 President Ronald Reeganannounced tre
U.S. aoeans policy inlight ofhis dedsion ot to sgn UNCLOS. Reaganannounosd thet ““the United States is
prepared to acoeptand act inacoordance withtre belance ofinterests relating to traditional uses oftre cosars—
svmasraft?%nmadaaﬂgf ad“will recogrize the rights ofother statiss intre waters offtheir coests, as

reflected inthe Convention, 0 longas the rights and fresdons ofthe: United States and others uncer intemetiordl
laware recognized by such coastal states.”

Reagan's 1983 coears policy statenent confimned vhet ves already widkly recognizedt: that the neviggt
provisions ofUNCLOS generally reflect oustorrary intermationsl lawand as such must be repected by all
Netions.

Yet proponents ofU.S. acoessionto UNCLOS nmmmummmwmeﬁtmm
navigationdl rights Lnkess it is a party to the corvention, which “provides” ard "thee rights. Thisis
simplyincorrect. The United States enjoys the save navigationdl rights as UNCLOS parties enjoy.

At the Decerrber 1982 firel plenary meetirgoftie Third United Nattions Corference ontre Lawv ofte Sea,
soneratiostook tre contending thet any retionthet chose ot tojoin the conventionwaould

QPpCsItE osition,
forgoall oftrese rights. On March 8 1983 the United States, exercisingits right to reply, expressly rejected tret

Same gpeakers disoussed the legal question ofthe rights and duities of States which do not becone party
to the Convention aciopted by the Conference. Sae ofthese speakers alleged thett sLoh States must
either acoept the ofthe Conventionas a “peckege dedl” or forgo all ofte righis referred to in
the Convention. This supposed eledtionis without foundation or precedent in intermetiond law: ft is abesic
prindple oflaw thet perties ey nat, by agreeent amongthensehes, inpair tre rights of third perties or
their cbligations to third parties. Neither the Conference nor the Staties indicating an intentionto beooe
perties to the Converttion have been granted global legidative powe....

The United States will continue to exerdise its rights and fulfilits duities ina menner consistent with
intemetiond law, induding those agpects ofthe Convertionwhich either codify intermationdl law
or refine and elaborate conoepis which represent an accomocktion of e interests of all States and fom
partofintermetiond law.

Inum E%demyhmm%%mm%%&?mmw
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® Ore parinent proponentofU.S. accessionto UNCLOS recently Stated thet opposition to the aonvention
mmm%%v‘mmmm‘maﬁmm”mmmm
honever, areas

m The U.S. alreadly hes folljurisdiction and control over its entire continental shelff—induding its “extencied”
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® TheU.S. Nawy’s Commander’s Handbook on the Law o fNaval Operations iS the preaminart
qnana*dmdregadrgrmgmcrd and is considered tre gold standkrd by nraritire retiors
woridwicke, meny ofwhichhave adtopted it for use by their onnnevies, and,

m The United States is a menrberoftie Intemationdl Maritire Organizationand afoundng menberoftte

continental shelf Through presidential prodametions, acts o and bilateral treaties with neghbarning Arctic Counci—organizations inwhich it actually mears something o have a “seat at the teble.”
countries, the United States hes successfully denrarcated the limits of ts aitime bouncries and key aress of y
SECS, All ofthese facts oollectively represent compeling evicerce thet the United States nesd not aocede to UNCLOS

inorder to acvance its atine and rationdl searity interests. Indeed, the evidence sugpests thet there are real
costs involved inaccession thet autweich the supposed beneits, whichare dubious and Insubstan ial

UNCLOS is a controversid ad fatally fiawed treaty. Accession to the convertionwould resuit ina dargerals
loss of Amevican sovereignty. It would recuire the U.S. Treasury totransfer billions ofdollars toan
unecoountzble intermationdl ornizattion inJameica, whichintumis enponered to redistribute those American
dollars to countries with interests thet are inirmical to the United States. The convention's mencitory dgoute
mechenivswill resuit Utinately introublesone and costly lanauits and adverse ifthe United States is
ceerved to have “vidlated” the convention—ost likely whenthe United States hes acted inits onnbest
InEests
The U.S. Nawy's support for the nevigtiondl ights enghrined inUNCLOS s far autweighed by the convertion's
provisans. The practices ofthe Navy and the neves ofather mejor naritine powers areatied
thevery austomary intemetiondl law uponwhichthe nevigationdl provisions ofUNICLOS are besed. The Nawvy

m The U.S. hes deartitie to all hydrocarhonresources lying under tre ECS and currently enjoys tre rights to
ayad alqudlyraﬂwgaﬂammmeqdam%wofwm

« The U.S. hes dermorstrably exerdised jurisdiction and control over its ECS, as evidenoed by tre fact thet it
hes beenleasing blodks for caveapment to ULS. ard foreign ol exploration conpernies since August 2001;

» The “westemggp” inthe GuifofiViexioo is the only area fECS that hes beenaffered for davdopment by
the United States, and 20 percent oftret area is cumrently under lesse. U.S. compenies suchas Chevonard
comparies framBrazil, Denmark; France, Italy, Norway, and the United Kingdomhdd adtive lessss ontre
Westemggp ECS;

m No comprehersive study hes beenconducted to cetermire tre value ofthe hydrocarbon resources tret lie
beresthtrevest U.S. ECS tretis likely twice the size ofCaliforia;

» The U.S. Bxtended Continental ShelfTask Force estimetestrat the U.S. ECS resources “Trey bewarth

mery billions ifnot trilions ofdollrs”, enjoys thoesae and fresdams despite nonraccession o the treaty. The Navy's insistence

m fftheU.S. acoedesto UNCLOS itwill be meking anapenmended comitmert o trarsfer an incalouicble theta failure tojoin UNCLOS will hincker its ablity to condl.ct ts global mission sucoessfully is belied by the fects
amofroyalty revenLe framtre U.S. Treasury to the Intematioral Sesbed Authority for redistributionto and demonstrably isproved by history.

developingard landlodeed retiars;

—Steven Groves is the Bernard and Barbara Lomas Fellow in the Margaret Thatcher Centerfor
Freedom, a division o f the Kathryn and Shelby Cullom Davis Institutefor International Studies, at The
Heritage Foundation.

m The polcy and lewofthe Urited States, both comesticallye. the Deep Seabed Hard Mineral Resources

Act) and inemationdll is tretU.S. diizensand have tre right to explore and explait e degp
seabed regardess ofwhether or not the United States isa party to UNCLOS;

m Aceding o UNCLOS waukd expose the United States o infermatiordl anaLits, induding besgless Thes repartclsousses
environmenial cases and suits besed onalleged U S. contriboutions to globel dimrete drange .
m Cartain UNCLOS states parties, enviramental activists, and intermetiordl legal acadenics are actively United Natiors
exploring the potential ofusing intermetiondl tigation against the United States inanUNCLOS trioundl to
achvance their dimete drenge agencly Leederdhipfor AmericaCGanpan
® Anadverejudgmentina dinate denge lanauit inftiatied under UNCLOS would befirdl, notsubject to
apped, and enforcesble inthe United States. Suchajucmentwouid inaose messive reguiatory burders on
U.S. aomparies, whichwaouid pass the costs onto Ametican corsLners,
m For moethen200 years before UNCLOS wes adopted in 1982 ard for 30 years snce then e ULS.
Nawvy hes successfully protected U.S. maritime interests regardless ofthe fect tret the U S. hes notjoined e American Leadership Iniative ofthe
convention, Leadership for America Campaign
e TheUS. kama@am&#d&obedmbayrﬂrﬂndﬂmﬁdampdagcw e
and requiarly exerdises its freedomo frevgetion and overfiight righits on the high sees and “innocernt pessage” About the Author
throughtemtorial waters,
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