
A
 
S

——
. 

73
 

C 0
3

 
-

*

m a V A n o

v A 0
3 H r V V

/'
0

3

5 V V
/' 73 m VO N> 00 A

A 0
3 r

n
 

v
 

o
 

*
=

z 
vo

 
|

 
c

 
v

 
«

*
A
 
^

-»
 

Q

o
 

V
S 

nr
\ 

a
3



SENATE COMMITTEE REPORT 
First Committee of Referral

DATE: 1/18/13 FURTHER: Finance

Date o f 5-Day N otice : ___________________ DATE TURNED ? l 0 \
(in accordance with Uniform Rule 23) IN TO OFFICE: [ o j  13

R esources C om m ittee  considered SENATE BILL NO. 27

SB 27-REGULATION OF DREDGE AND FILL ACTIVITIES
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program for dredge and fill activities allowed to individual states under federal law and relating to the 
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THE STATE

G O V E R N O R  S E A N  P A R N E L L

D e p a r t m e n t  o f  E n v ir o n m e n t a l  

C o n s e r v a t io n

O F F IC E  O F  T H E  C O M M IS S IO N E R

P ost O f f ic e  Box 111800 
410 W illo u g h b y  A v e n u e , S u ite  303 

J u n e a u , A la s k a  99811-1800 
M a in : 907.465.5066 

Fax: 907.465.5070

January 23, 2013

The Flonorable Cathy Giessel, Chair 
Senate Resources Committee 
State Capitol Room 205 
Juneau, AK 99801

Dear Senator Giessel:

The Departments of Environmental Conservation and Natural Resources respectfully request a hearing in the 
Senate Resources Committee on SB 27, "An Act establishing authority for the state to evaluate and seek 
primacy for administering the regulatory program for dredge and fill activities allowed to individual states 
under federal law and relating to the authority; and providing for an effective date."

The purpose of this legislation is to provide authority for the state to evaluate and seek to develop a program 
for the regulation of dredge and fill activities in waters and wetlands located within the state, in accordance 
with the regulating program allowed states under 33 U.S.C. 1344 (sec. 404, Clean Water Act).

A copy of Governor Parnell’s transmittal letter, the bill, fiscal note and sectional analysis accompany this 
request.

Your favorable consideration of this request is appreciated.

Sincerely,

Larry Hartig 
Commissioner

Enclosures

cc: Heather Brakes, Legislative Director, Office of the Governor



STATE CAPITOL 
RO. Box i 1000) 

luneau, AK 9981 I -0 0 0 1 
907-46 5 -3 500  

fax: 90 7-46 5-3 532

550 West Seventh Avenue, Suite 1700

fax 9 0 7 -2 6 9 -7 4 6 1 
www.Gov.Alaska.Gov 

Governor@Alaska. G ov

Anchorage, AK  99501
907-269-7450

G o v e r n o r  S e a n  P a rn e ll  

STATE OF ALASKA

January 17, 2013

The Honorable Charlie Huggins 
President of the Senate 
Alaska State Legislature 
State Capitol, Room 111 
Juneau, AK 99801-1182

Dear President Huggins,

Alaskans have the right to have a say over regulation of our own resources including land and water. 
To that end, I am transmitting a bill under the authority of Article III, Section 18 of the Alaska 
Constitution, authorizing the State of Alaska to assume primacy for administering permitting under 

LheTdcan Water AcFfor dredgeandfill activitiesidloweddo iiidividual statcs undcr fedcrallaw.T’he 
current federal process has resulted in a large number of projects in Alaska being subject to an 
expensive and bureaucratic federal permitting system and litigation, delaying and restricting 
opportunities for Alaskans.

The purpose of this legislation is to provide State authority to develop and implement State primacy 
of dredge and fill activities in waters and wetlands located within the state, in accordance with the 
regulating program allowed states under 33 U.S.C. 1344 (Section 404, Clean Water Act). This change 
will limit federal overreach in Alaska by giving the State authority to make jurisdictional 
determinations, timely process permits, and allow responsible resource development. Removing a 
significant amount of wedands from federal authority also reduces the number of projects requiring 
an expensive and time-consuming federal National Environmental Policy Act (NEPA) process, 
since there would be fewer “major federal actions” associated with these projects.

There are millions of water bodies and tens of millions of acres of wedands in Alaska. State primacy 
of dredge and fill activities under 33 U.S.C. 1344 is consistent with congressional intent under 33 
U.S.C. 1251 that the states have the primary responsibilities and rights in regulating activities 
involving lands and waters within their boundaries.

The legislation provides that the Department of Natural Resources, in coordination with the 
Department of Environmental Conservation, will take the reasonable steps to assume the authority 
to administer and enforce any authorized dredge and fill permitting allowed under 33 U.S.C. 1344 
(Section 404, Clean Water Act).

http://www.Gov.Alaska.Gov


The Honorable Charlie Huggins 
January 17, 2013 
Page 2

Alaska should assume primacy for permitting projects in the state. I urge your prompt and favorable 
action on this measure.

Sincere!

Sean Parnell 
Governor

Enclosure



FISCAL NOTE
STATE OF ALASKA Bill V ersion SB 27

2 0 13  LEGISLATIVE SESSION Fiscal Note Num ber 1

(S) Publish Date 1/18/13

Identifie r (file nam e) LL0750-D EC -W Q -01-17-13_______________________________ Dept. A ffe c te d  Environm ental Conservation
Title   Section 404 W etlands Program______________ Appropria tion ________________ W ate r__________
_______________________________________________________________________________ Allocation _____________W ater Quality_______
Sponsor  Rules by Request o f the G overnor____________  _________________________________
R equester  G overnor________________________ O M B Com ponent N um ber 2062

Expenditures/Revenues______________________________ (Thousands of Dollars)___________________
Note: A m ounts do not include infla tion un less otherw ise noted below.

FY14
Appropria tion

Requested

Included in 
Governor’s 

FY14 
Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY14 FY14 FY15 FY16 FY17 FY18 FY19
Personal Services 
T  ravel 
Services 
Com m odities 
C apita l Outlay 
G rants, Benefits 
M iscellaneous

495.4 883.5 883.5 883.5 883.5 883.5
22.3 37.6 35.2 35.2 35.2 35.2

879.5 908.2 902.2 902.2 902.2 902.2
37.5 25.0 4.0 4.0 10.5 7.9

TOTAL OPERATING 1,434.7 0.0 1,854.3 1,824.9 1,824.9 1,831.4 1,828.8

FUND SOURCE (Thousands o f Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 1,434.7 1,854.3 1,824.9 1,824.9 1,831.4 1,828.8
1005 G F/Prgm  (DGF)
1037 GF/M H (UGF)
1178 tem p code (UGF)

TOTAL 1,434.7 0.0 1,854.3 1,824.9 1,824.9 1,831.4 1,828.8

POSITIONS
Full-tim e 5 0 8 8 8 8 8
Part-tim e
Tem porary

CHANGE IN REVENUES 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Estimated SUPPLEMENTAL (FY13) operating costs 0.0 (separate supplemental appropriation required)
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY14) costs 0.0 (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS

Does the bill direct, o r w ill the bill result in, regulation changes adopted by you r agency? Yes

If yes, by w hat date are the regulations to  be adopted, amended, or repealed? 6/30/2015 D iscuss deta ils in analysis section.

Why this fiscal note differs from previous version (if initial version, please note as such)
N ot applicable, initial version.

Prepared by M iche lle  Bonnet Hale, D irecto r____________________________________________  Phone 907-269-7599
D ivision W ater  Date/Time 1 /11 /131 :00  PM

A pproved by Lynn Kent_______________________________________________________________  Date 1/11/2013_________
Deputy C om m issioner, Dept, o f Environmental Conservation_______________(Revised 11/5/2012 OMB) Page 1 Of 3



F I S C A L  N O T E  A N A L Y S I S  # 1

Analysis

S T A T E  O F  A L A S K A  B I L L  N O .  S B  27

2 0 1 3  L E G I S L A T I V E  S E S S IO N

Analysis/Assumptions:

A ssum p tion  o f  th e  Federal Clean W a te r A ct Section 404 d redge and f ill p e rm ittin g  p rog ram  w o u ld  a llo w  th e  s ta te  to  create 
s tre am line d  processes fo r  m o re  e ff ic ie n t p e rm it issuance, and to  reduce re dundancy be tw een  fed e ra l and s ta te  program s. 
A m ended  and new  regu la tions w ill be re q u ire d  to  c o m p o rt w ith  fed e ra l regu la tions to  im p le m e n t th e  404  program . By th e  FY 16 
b u dge t cycle, th e re  w ill be a decis ion p o in t regard ing  w h e th e r to  advance w ith  th e  p rim acy e ffo r t  and, i f  so, th e  pace o f th a t 
e ffo r t.  FY16 and beyond costs assum e co n tinued  progress lead ing to  a succesful app lica tion  approved  by th e  E nvironm enta l 
P ro tec tion  Agency, fo llo w e d  by fu ll im p le m e n ta tio n  o f th e  p rog ra m ; these  costs m ay change de pend ing  upon progress in FY14 
and FY15 and a fu ll analysis o f th e  costs to  im p le m e n t the  p rogram . A fte r FY16 and program  approva l som e costs w ill be o ffse t by 
p rog ram  rece ip ts .

FY14

Personal Services:

Three  p e rm a n e n t pos itions fo r  "p ro g ra m  d e ve lo p m e n t" and to  m anage a w o rkg ro u p  o f p e rm itte e s  th a t w ill assist in th e  analysis 
o f  4 0 4  p rim acy  and p rov ide  th e  s ta te  w ith  re com m e nda tions  a b o u t p rim acy; eva luate  bene fits  and consequences o f  sta te  
p rim acy; con duc t a fiscal analysis o f  th e  resource  needs fo r  sta te  p rim acy; establish ag reem ents  w ith  th e  EPA and th e  Corps th a t 

inc lude  a w o rkp la n , t im e lin e , respons ib ilitie s , and re q u ire m e n ts  fo r  th e  process to  ob ta in  sta te  p rim acy; establish and manage 
c o n tra c to r assistance to  con duc t a gap analysis and d ra ft in itia l s ta tu tes  and regu la tions fo r  program  im p le m e n ta tio n ; deve lop 
w o rk  plan; beg in  d e ve lo p m e n t o f  p rog ram  d e sc rip tion ; app ly  fo r  w e tlan ds  prog ram  d e ve lo p m e n t g ra n t fro m  EPA; and develop a 
com m un ica tions  plan. Tw o  p e rm a n e n t pos itions fo r  "capacity  d e ve lo p m e n t" to  bu ild  the  S tate 's know ledge and cap ab ility  in the  
404 p e rm it p ro g ra m ; to  ne go tia te  w ith  th e  Corps one  o r m o re  s ta tew ide  p rog ram m atic  genera l p e rm its  th a t a llow  th e  State to  
im p le m e n t sm all, ta rg e te d  po rtio n s  o f th e  4 0 4  p rog ram ; and to  establish a w orksh are  a g reem en t w ith  th e  Corps fo r  sharing s ta ff 
resources. N ew  pos itions: P ro ject C o o rd in a to r (Anchorage, XE, 23C); E nvironm en ta l Program  S pectia lis t IV (Anchorage, GG,
Range 20C); Tw o E nv ironm en ta l P rogram  Specialists III (Anchorage, GG, Range 18C); One Engineer I (Anchorage, GG, Range 22C). 
Th ree  pos itions  fo r  10 m o n th s  to  ra m p-up  o f  program .

Travel:

Travel is fo r  w o rkg ro u p  and s take ho lde r m eetings; m eetings w ith  EPA Region 10 and H eadquarte rs and th e  Corps Alaska D istric t 
and H eadqua rte rs ; and s ta ff tra in ing .

Services:

P osition su p p o rt costs, in d ire c t, and pub lic  no tices fo r  w o rkg ro u p  m eetings.
-  $300 .0  p ro fess iona l services c o n tra c to r assistance fo r  s ta tu to ry  gap analysis, d ra ft regu la tions, assistance w ith  p rim acy 
analysis; w o rkg ro u p  re p o rt; and assistance w ith  d ra ftin g  p rim acy app lica tion .
-  $187.50  RSA to  D e p a rtm e n t o f  Law to  assist w ith  th e  D epa rtm e n t's  and w o rkg ro u p 's  legal questions; legal assistance w ith  
D e p a rtm e n t's  p re p a ra tio n  o f  a p rim acy app lica tion , inc lud ing  p re p a ra tion  o f  an A tto rn e y  G enera l's  s ta te m e n t; legal assistance 
w ith  s ta tu tes  and regu la tions; nego tia tio ns  w ith  EPA and th e  Corps; and po te n tia l appeals and ju d ic ia l challenges re la ting  to  
fed e ra l approva l o f  th e  s ta te 's  p rim acy app lica tion .
-  $361 .8  RSA to  D e p a rtm e n t o f  N atu ra l Resources fo r  positions to  p a rtic ipa te  w ith  DEC in th e  p rog ram  de ve lo p m e n t tasks, 
inc lud ing  th e  analysis o f  th e  d iv is ion  o f  du ties  be tw een  agencies un de r p rim acy and d e ve lo p m e n t o f a m itig a tio n  program  
re q u ire d  o f S ta te  p rog ram s; and tw o  po s itio ns  fo r  S tate p rog ram  capacity d e ve lopm en t in w e tlands ju risd ic tio n a l d e te rm in a tion s  
and p e rm itt in g  procedures.

Commodities:

Position su p p o rt costs, inc lud ing  fu rn itu re  and com pute rs  (o ne -tim e  costs fo r  new  pos itions); s tandard  o ffice  supplies.

(Revised 11/5/2012 OMB) P a g e  2  o f 3



F I S C A L  N O T E  A N A L Y S I S  # 1

Analysis Continued

FY2015

Personal Services:

Five pos itions estab lished in FY2014 w ill c o n tin u e  w ith  p rog ram  d e ve lo p m e n t tasks inc lud ing  a d op ting  regu la tions; nego tia ting  
p rim acy M OUs w ith  th e  EPA, th e  Corps and th e  U.S. Fish and W ild life  Service; deve lop ing  prog ram  fo rm s  and gu idance; 
co n tin u in g  to  m anage a w o rkg ro u p  o f  p e rm itte e s  th a t w ill assist in designing a State p rog ram ; ongo ing  nego tia tions w ith  th e  EPA 
and th e  Corps; m anaging c o n tra c to r assistance w ith  de ve lo p m e n t o f th e  prog ram  d e scrip tion ; app ly ing  fo r  w e tlands program  
d e ve lo p m e n t g ra n t fro m  EPA; and revis ing and im p le m e n tin g  th e  com m un ica tions  plan. Th ree  ne w  pos itions  in FY2015 w ill 
co n tin u e  to  de ve lop  th e  S ta te 's  p rog ram  capac ity  to  issue and m anage p e rm its  and to  ensure  com pliance  w ith  p e rm it cond itions ; 
im p le m e n t s ta te w id e  p rog ra m m a tic  genera l p e rm its  th a t a llo w  the  s ta te  to  im p le m e n t ta rg e te d  po rtio n s  o f  th e  404 p rog ram ; 
im p le m e n t data system s th a t p rov ide  a u to m a tio n  o f  p e rm its ; and pa rtic ip a te  in a w orksh are  a g reem en t w ith  th e  Corps fo r  
sharing s ta ff resources. Three new  pos itions w ill be estab lished in FY15: A na lyst P rog ram m er IV (Juneau, GG, Range 20C); 
Engineer Associate II (Anchorage, GG, Range 21C); EPS III (Anchorage, GG, Range 18C). A ll pos itions fo r  12 m onths.

Travel:

Travel fo r  w o rkg ro u p /s ta k e h o ld e r m eetings; m eetings w ith  EPA Region 10 and P leadquarters and th e  Corps Alaska D is tric t and 
H eadquarte rs ; s ta f f  tra in in g ; and fie ld  w o rk  fo r  w e tlan ds  ju risd ic tio n a l d e te rm in a tio n s  and p e rm itte e  inspections.

Services:

Position su p p o rt costs fo r  ex is ting  ne w  pos itions, in d irec t, and public  no tice  fo r  w o rkg ro u p  m eetings and d ra ft  regu la tions.
-  $100 .0  p ro fess iona l services c o n tra c to r assistance fo r  s ta tu to ry  gap analysis, d ra ft regu la tions, assistance w ith  p rim acy 
analysis; w o rkg ro u p  re p o rt; and assistance w ith  d ra ftin g  p rim acy app lica tion . New and am ended regu la tions m ay be adop ted  by 
th e  end o f  FY2015. N ew  regu la tions are re q u ire d  to  be adop ted  to  im p le m e n t the  fed e ra l p rogram . A m ended  regu la tions m ay be 
necessary to  align ex is ting  s ta te  regu la tions w ith  p rog ram  requ irem en ts .
-  $187 .50  RSA to  D e p a rtm e n t o f  Law to  assist w ith  th e  D epa rtm e n t's  and w o rkg ro u p 's  legal questions; legal assistance w ith  
D epa rtm e n t's  p re p a ra tio n  o f a p rim acy ap p lica tion , inc lud ing  p repa ra tion  o f  an A tto rn e y  G enera l's  s ta te m e n t; legal assistance 
w ith  s ta tu tes  and regu la tions; ne go tia tio ns  w ith  EPA and the  Corps; and po te n tia l appeals and ju d ic ia l cha llenges re la ting  to  
fed e ra l app rova l o f  th e  s ta te 's  p rim acy app lica tion .
-  $566 .7  RSA to  D e p a rtm e n t o f  N atu ra l Resources (DNR) fo r  pos itions to  pa rtic ipa te  w ith  DEC in th e  p rog ram  de ve lo p m e n t tasks, 
inc lud ing  d e ve lo p m e n t o f a m itig a tio n  p rog ram  re q u ire d  o f S tate p rogram s and fo u r  positions fo r  S tate p rog ram  capacity 
de ve lo p m e n t in p e rm itt in g  procedures.

Commodities:

Position su p p o rt costs, inc lud ing  fu rn itu re  and com pu te rs  fo r  th re e  new  pos itions  (o ne -tim e  costs fo r  new  pos itions); d e le tion  o f 
FY2014 o n e -tim e  costs fo r  fu rn itu re  and co m p u te rs ; ongoing s tandard  o ffice  supplies.

FY2016 and Beyond

By th e  FY16 budge t cycle, th e re  w ill be a decis ion p o in t regard ing  w h e th e r to  advance w ith  the  p rim acy  e ffo r t and, i f  so, th e  pace 
o f th a t e ffo r t.  The fiscal n o te  assumes a baseline budge t to  co n tin u e  w ith  p rim acy app lica tion  e ffo rts  and som e capacity 
d e ve lo p m e n t w o rk ; how ever, th e re  w ill be a fu tu re  d e te rm in a tio n  a b o u t th e  pace o f  " ra m p in g  u p '' to  th e  fu ll p rog ram  resources 
to  im p le m e n t th e  404  prog ram  un d e r prim acy. Once th e  s ta te  assumes prim acy, all b u t 2-3 o f  th e  program  d e ve lopm en t 
pos itions w ill tra n s it io n  to  p rog ram  im p le m e n ta tio n  (p e rm itt in g , inspections, com pliance , m itig a tio n , recordkeep ing , federa l 
re p o rtin g ).

Services:

RSA w ith  DOL con tinues. Once p rim acy is approved , es tim a ted  to  be in yea r 4  o r 5, e ffo rts  by th e  DOL w ill s h ift to  counse ling the  
agencies on im p le m e n ta tio n  o f  th e  p rim acy p rog ra m , and th e  na tu re  o f  Law's w o rk  w ill like ly  vary  based upon  th e  specific 
p ro jec ts  and d redge  and f ill p e rm it app lica tions th a t need s ta te  approva l. RSA w ith  DNR con tinues.

Commodities:

Reflects th e  re d u c tio n  o f  FY15 o n e -tim e  costs fo r  fu rn itu re  and com pute rs  fo r  th re e  positions, c o m p u te r rep lacem ents  in FY18 
(five  positions) and FY19 (th re e  positions).

S T A T E  O F  A L A S K A  B I L L  N O .  S B  27_____________________

2 0 1 3  L E G I S L A T I V E  S E S S IO N
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FISCAL NOTE

Identifier (file name) LL0750-D N R -Q PM P-1-14-13

S T A T E  O F  A L A S K A

2 0 1 3  L E G I S L A T I V E  S E S S IO N

Title State Assum ption o f 404 W etlands Perm itting

Bill Version 

Fiscal Note Num ber 

(S) Publish Date

Dept. A ffected
A ppropria tion
A llocation

S B  27

1/18/13

Natural Resources

Sponsor
Requester

Rules by Request of the G overnor

Adm inistration & Support 
Office o f P roject M anagem ent &

Governor

E x p e n d itu re s /R e v e n u e s

 OMB Com ponent Number

(Thousands of Dollars)______

Perm itting
2733

Note: A m ounts do not include infla tion un less otherw ise noted below.

FY14
A ppropria tion

Requested

Included in 
Governor's 

FY14 
Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY14 FY14 FY15 FY16 FY17 FY18 FY19
Personal Services
Travel
Services
C om m odities
Capita l Outlay
Grants, Benefits
M iscellaneous

231.4 425.6 425.6 425.6 425.6 425.6
9.4 14.1 14.1 14.1 14.1 14.1

111.0 122.0 122.0 122.0 122.0 122.0
10.0 5.0

TOTAL OPERATING 361.8 0.0 566.7 561.7 561.7 561.7 561.7

FUND SOURCE (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm  (DGF)
1037 GF/MH (UGF)
1007 I/A Rcpts (Other) 361.8 566.7 561.7 561.7 561.7 561.7

TOTAL 361.8 0.0 566.7 561.7 561.7 561.7 561.7

POSITIONS
Full-tim e 2 4 4 4 4 4
Part-tim e
Tem porary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY13) operating costs
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY14) costs
(discuss reasons and fund source(s) in analysis section)

(separate supplemental appropriation required)

(separate capital appropriation required)

ASSOCIATED REGULATIONS

Does the  bill d irect, o r w ill the  bill result in, regulation changes adopted by you r agency?
If yes, by w hat date are the regulations to be adopted, amended, or repealed? N/A

No

Discuss de ta ils in analysis section.

Why this fiscal note differs from previous version (if initial version, please note as such)
Initial version, not applicable

Prepared by Ed Fogels, Deputy Com m issioner_________________________________________  Phone 269-8423______
Division C om m issioner's O ffice  Date/Tim e 1/5/13 10:30 AM

A pproved by Daniel S. Sullivan, C om m issioner_________________________________________  Date 1/14/2013______
D epartm ent o f Natural Resources________________________________________(Revised 11/5/2012 OMB) P a g e  1 o f  2



F I S C A L  N O T E  A N A L Y S I S  # 2

Analysis

S T A T E  O F  A L A S K A  B I L L  N O .  SB  2 7

2 0 1 3  L E G I S L A T I V E  S E S S IO N

T h is  b ill p ro v id e s  th e  D e p a r tm e n t  o f  N a tu ra l R esou rces (D N R ), in  c o o rd in a t io n  w i th  th e  D e p a r tm e n t o f  E n v iro n m e n ta l 

C o n s e rv a tio n  (DEC), th e  a u th o r it y  t o  ta k e  a c tio n s  n e ce ssa ry  t o  a d m in is te r  a n d  e n fo rc e  a n y  d re d g e  a n d  f i l l  p e rm it t in g  

p ro g ra m  a llo w e d  u n d e r  3 3  U.S.C. 1 3 4 4  (sec. 4 0 4 , C lean W a te r  A c t) .

FY 14

P e rs o n a l S e rv ice s  - DNR w il l  re c e iv e  in te ra g e n c y  re c e ip ts  f ro m  DEC to  fu n d  p o s it io n s  n e e d e d  to  ass is t DEC in its  

a n a lys is  o f  s ta te  a s s u m p tio n  o f  th e  C W A  S e c tio n  4 0 4  ( "4 0 4  p ro g ra m ") .  T h e  O ff ic e  o f  P ro je c t M a n a g e m e n t a n d  

P e rm it t in g  w i l l  re q u ire  2 n e w  p o s it io n s : o n e  p ro je c t  c o o rd in a to r  to  p a r t ic ip a te  w i th  DEC in  th e  p ro g ra m  d e v e lo p m e n t 

ta s k s , in c lu d in g  th e  a n a lys is  o f  t h e  d iv is io n  o f  d u tie s  b e tw e e n  a g e n c ie s  u n d e r  p r im a c y  a n d  d e v e lo p m e n t o f  a 

m it ig a t io n  p ro g ra m  re q u ire d  o f  S ta te  p ro g ra m s ; a n d  o n e  p o s it io n  f o r  S ta te  p ro g ra m  c a p a c ity  d e v e lo p m e n t in 

w e t la n d s  ju r is d ic t io n a l d e te rm in a t io n s  a n d  p e rm it t in g  p ro c e d u re s . C a p a c ity  d e v e lo p m e n t  w il l  a l lo w  DNR to  p u rs u e  

d e v e lo p m e n t a n d  a d m in is t ra t io n  o f  re g io n a l g e n e ra l p e rm its  f o r  s o m e  classes o f  a c t iv it ie s ,  re s u lt in g  in  m o re  s ta te  

c o n tro l o v e r 4 0 4  p e rm it t in g  d u r in g  th e  in te r im  p e r io d  b e fo re  th e  s ta te  o b ta in s  4 0 4  p r im a c y .

O n e  P ro je c t C o o rd in a to r  (A n c h o ra g e , XE, Range 23C) $ 1 3 4 ,2 9 8

O n e  N a tu ra l R esou rce  S p e c ia lis t III (A n c h o ra g e , GG, Range 18C) $ 9 7 ,1 0 8

T ra v e l - T ra v e l cos ts  w i l l  be  in c u r re d  f o r  a t te n d in g  DEC w o rk  g ro u p  a n d  s ta k e h o ld e r  m e e tin g s , m e e tin g s  w i th  EPA 

R eg ion  10  a n d  US A rm y  C o rp s  o f  E n g in e e rs  H e a d q u a rte rs  s ta f f ,  a n d  f o r  s ta f f  t r a in in g  o p p o r tu n it ie s .

S e rv ic e s  - C o n tra c tu a l c o s ts  w i l l  be  in c u r re d  f o r  h ir in g  c o n s u lta n ts  to  ass is t th e  s ta te  in  d e s ig n in g  re g io n a l g e n e ra l 

p e rm its  an d  o th e r  c a p a c ity  b u ild in g . T h e  in te n t  o f  th is  c a p a c ity  b u ild in g  w ill b e  to  im p ro v e  th e  e ff ic ie n c y  o f  4 0 4  

p e rm it t in g  in A laska  eve n  p r io r  t o  th e  s ta te  o b ta in in g  4 0 4  p r im a c y .

C o m m o d it ie s  -  P o s it io n  s u p p o r t  co s ts , in c lu d in g  fu r n i tu r e  a n d  c o m p u te rs  (o n e - t im e  co s ts  f o r  n e w  p o s it io n s ) ; 

s ta n d a rd  o f f ic e  s u p p lie s .

FY 15

P e rs o n a l S e rv ice s  - DNR w il l  re c e iv e  in te ra g e n c y  re c e ip ts  f ro m  DEC to  fu n d  p o s it io n s  n e e d e d  to  ass is t DEC in s ta te  

a s s u m p tio n  o f t h e  C W A  S e c tio n  4 0 4  ( "4 0 4  p ro g ra m ") .  T h e  O ffic e  o f  P ro je c t M a n a g e m e n t a n d  P e rm it t in g  w i l l  re q u ire  

tw o  a d d it io n a l p o s it io n s  to  ass is t in  S ta te  p ro g ra m  c a p a c ity  d e v e lo p m e n t  in  p e rm it t in g  p ro c e d u re s . T h e  P ro je c t 

C o o rd in a to r  w i l l  c o n t in u e  t o  h e lp  in  th e  p ro g ra m  d e v e lo p m e n t ta sks , in c lu d in g  d e v e lo p m e n t o f  a m it ig a t io n  p ro g ra m  

re q u ire d  o f  S ta te  p ro g ra m s .

T w o  p o s it io n s  e s ta b lis h e d  in  FY 2014

T w o  N a tu ra l R e so u rce  S p e c ia lis t III (A n c h o ra g e , GG, R ange 18C) $ 9 7 ,1 0 8  ea ch

T ra v e l - T ra ve l cos ts  w i l l  be  in c u r re d  f o r  a t te n d in g  DEC w o rk  g ro u p  a n d  s ta k e h o ld e r  m e e tin g s , m e e tin g s  w i th  EPA 

R eg ion  10  a n d  US A rm y  C o rp s  o f  E n g in e e rs  H e a d q u a rte rs  s ta f f ,  a n d  f o r  s ta f f  t r a in in g  o p p o r tu n it ie s .

S e rv ic e s  - C o n tra c tu a l co s ts  w i l l  b e  in c u r re d  f o r  h ir in g  c o n s u lta n ts  to  ass is t th e  s ta te  in  d e s ig n in g  re g io n a l g e n e ra l 

p e rm its  a n d  o th e r  c a p a c ity  b u ild in g .

C o m m o d it ie s  -  P o s it io n  s u p p o r t  co s ts , in c lu d in g  fu r n itu r e  an d  c o m p u te rs  (o n e - t im e  co s ts  f o r  n e w  p o s it io n s ) ; 

s ta n d a rd  o f f ic e  s u p p lie s .

A s s o c ia te d  R e g u la tio n s : D NR  d o e s  n o t  a n t ic ip a te  a n y  re g u la t io n  ch a n g e s  to  o u r  d e p a r tm e n t 's  re g u la t io n s  a t  th is  

t im e .  H o w e v e r, as th e  e v a lu a t io n  o f  th e  4 0 4  p r im a c y  p ro g ra m  d e v e lo p s , w e  m a y  id e n t i fy  ch a n g e s  to  DNR re g u la t io n s  

in  fu tu r e  yea rs -------------------------------------------------------------------------------------------------------------------------------------------------------------------- ---------------------
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S T A T E  O F  A L A S K A
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F I S C A L  N O T E  A N A L Y S I S  # 3

S T A T E  O F  A L A S K A  B I L L  N O .  S B  27

2 0 1 3  L E G I S L A T I V E  S E S S IO N

Analysis

RSA w i th  D e p a r tm e n t  o f  E n v iro n m e n ta l C o n s e rv a tio n  (DEC) t o  ass is t w i th  th e  D e p a r tm e n t 's  a n d  w o rk g ro u p 's  

lega l q u e s tio n s ; le g a l a s s is ta n c e  w i th  D e p a r tm e n t 's  p r e p a ra t io n  o f  a p r im a c y  a p p lic a t io n , in c lu d in g  p r e p a ra t io n  o f  

an  A t to r n e y  G e n e ra l's  s ta te m e n t ;  le g a l a s s is ta n c e  w i th  s ta tu te s  a n d  re g u la t io n s ; n e g o t ia t io n s  w i th  EPA a n d  th e  

C o rp s  o f  E n g in e e rs ; a n d  p o te n t ia l  a p p e a ls  a n d  ju d ic ia l c h a lle n g e s  re la t in g  to  fe d e ra l a p p ro v a l o f  t h e  s ta te 's  

p r im a c y  a p p lic a t io n .

F u n d in g  f o r  th e  RSA is in c lu d e d  in  th e  DEC f is ca l n o te . T h e  D e p a r tm e n t  o f  Law  has s u f f ic ie n t  in te ra g e n c y  re c e ip t  

a u th o r it y  f o r  th e  p ro p o s e d  $ 1 8 7 .5  a g re e m e n t.  See D E C s f is c a l n o te  f o r  m o re  d e ta i le d  in fo rm a t io n .

(Revised 11/5/12 OMB) P a g e  2  o f  2



SB 27 -  Regulation o f Dredge and F ill A c tiv ities  

Sectional Ana lys is 

January 22, 2013

“ An A c t estab lish ing  au thority  fo r  the state to  evaluate and seek prim acy fo r 

adm in istering  the regulatory program  fo r dredge and f il l ac tiv ities  allowed to  ind iv idua l 

states under federal law  and relating to  the authority; and p rov id ing  fo r an effective 

date.”

The purpose of this legislation is to provide authority for the state to evaluate and seek to 
develop a program for the regulation of dredge and fill activities in waters and wetlands located 
within the state, in accordance with the regulating program allowed states under 33 U.S.C. 1344 

(sec. 404, Clean Water Act).

Section 1: provides legislative findings for the bill, including recognition that there are 
thousands of waterbodies and millions of acres of wetlands within the state. The findings further 
state that individual states are allowed to assume primacy to regulate dredge and fill activities 
under 33 U.S.C. 1344 and that this is consistent with congressional intent in 33 U.S.C. 1251 that 
the states to have the primary responsibilities and rights in regulating activities involving lands 
and waters within their respective states. The findings note that other states have assumed or 
continue to evaluate obtaining primacy for regulating dredge and fill activities under 33 U.S.C. 

1344 and that the Department of Environmental Conservation and the Department of Natural 
Resources have substantial expertise such that they could ably regulate these types of 
activities. The findings also recognize that there are benefits to the state for the Department of 
Environmental Conservation and the Department of Natural Resources to assume the dredge 
and fill permitting responsibilities.

Section 2: amends AS 44.37.020 to provide that the Department of Natural Resources, in 
coordination with the Department of Environmental Conservation, may take action necessary to 
administer and enforce any authorized dredge and fill permitting program allowed under 33 

U.S.C. 1344, including the adoption of regulations under AS 44.62 (Administrative Procedure 
Act).

1



Section 3: amends AS 46.03.020 to provide that, notwithstanding any other provision of law, 
the Department of Environmental Conservation may take all actions necessary to receive 
federal authorization of a state program for the Department of Environmental Conservation and 

the Department of Natural Resources to administer and enforce a dredge and fill permitting 
program allowed under 33 U.S.C. 1344.

Section 4: directs the Department of Environmental Conservation, in coordination with the 
Department of Natural Resources, to continue to evaluate the potential benefits, costs, and 
consequences to the state of assuming primacy of regulating dredge and fill activities under 33 

U.S.C. 1344, and to take reasonable steps to assume primacy. The Department of 
Environmental Conservation would also have the authority under Section 4 of the bill to file an 
application seeking federal approval of a state program administered by the Department of 
Environmental Conservation and the Department of Natural Resources that regulates dredge 
and fill activities under 33 U.S.C. 1344. Section 4 of the bill also provides that the Department 
of Environmental Conservation and the Department of Natural Resources may adopt 
regulations under AS 44.62 that are necessary to obtain federal approval of and to implement a 
state program for the regulations of dredge and fill activities under 33 U.S.C. 1344.

Section 5: provides for an immediate effective date.
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With over 174 million acres of wetlands (65% of all wetlands in the nation), 
Alaska's stake in administering the 404 program is significant and unlike that of 
any other state.

Virtually all major projects such as roads, mines, and other industrial 

development, and many minor projects, like housing pads and community 
infrastructure -  require 404 permits.

The federal government including the Corps is experiencing budget cuts and staff 
reductions.

In a state like Alaska w ith a very narrow window for construction, permit delays 

can and do result in significant project delays of a year or more.

A state-run program that is accountable to Alaskans and the legislature will 
assure that Alaska will have control of its permitting priorities.

Benefits of a state-administered program include:

o Cost savings for applicants in permitting major new projects, 
o Greater certainty of adequate funding and staffing for the program, 

o Permits and mitigation solutions that truly reflect Alaska's priorities and 
unique conditions, 

o An improved and timely appeals process, 
o Judicial jurisdiction in Alaska courts rather than federal courts, 
o A stable, risk-based and predictable permitting process and enforcement 

regime.

SB 27 is one step in a longer process. We are already aware of a considerable list 

of benefits to the state with primacy, the bill requires the state conduct a more 
thorough analysis of costs, benefits, geographic scope, and consequences.

Even if the state ultimately chose not to assume 404 primacy, it's anticipated that 
substantial benefits would be realized from the evaluation process and the 

state's investigation of how to be more involved in the 404 permitting process.

Armed with that information, the legislature remains the gatekeeper on whether 
the state should ultimately proceed with application fo r full primacy.



•  Alaska should be in charge of our development and economic destiny. SB 27 is a 
step in the right direction towards establishing a streamlined yet conscientious 

permitting regime, performed by Alaskans and accountable to Alaskans.

•  I urge your support.

Vs CCD 4 CD V4 P  A  .
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Department of Environmental Conservation 
SB 27 and HB 78: “Regulation of Dredge and Fill Activities”

Primacy for the Clean Water Act Section 404 Permitting (“404 Program”)
January 24, 2013

Background

Section 404 of the Clean Water Act (CWA) established the “404 Program” requiring that all dredge or fill 
activities in waters of the U.S., including wetlands, be permitted by the Corps of Engineers. Examples of 
regulated activities include filling in wetlands for any purpose such as roads or residential and commercial 
building pads, and construction of breakwaters, dams, and levees. The CWA directs states to manage and 
implement the permitting program.

With over 174 million acres of wetlands (65% of all wetlands in the nation), Alaska’s stake in administering 
the 404 program is unlike that of any other state.

Proposed Legislation

• Gives DEC and DNR, working together, authority to evaluate, seek approval, and implement a State- 
managed 404 permitting program from the EPA and the Corps of Engineers.

• Primacy does not apply to tidally influenced areas and navigable waters that are or could be used to 

transport interstate or foreign commerce and wetlands adjacent to those areas.

• Under primacy, the state gains authority to exercise discretion whenever possible while EPA and the 
Corps retain oversight authority.

Benefits of State Primacy

• Reduced bureaucracy. Two State permitting agencies involved, rather than four.

• State, instead of federal management of water, land use, and permitting priorities.

• A faster permitting process and a stable, risk-based, and predictable enforcement regime.

• Cost savings in permitting major new projects.

• Permits that reflect Alaska’s unique conditions with Alaska-specific program guidance.

• Less emphasis on cumbersome process and more emphasis on results.

• A vastly improved appeals process that is timelier, conducted by Alaskans, and less apt to stall 

projects needlessly and indefinitely.

• Judicial proceedings generally decided by Alaska courts instead of outside federal courts.

• Accountability to Alaska’s elected officials and the Alaskan public.

• Use of 404 permitting guidelines for environmental review, ehminating lengthy NEPA process for 

many projects, while still protecting the environment.

• Robust public notification and participation.

• Federal laws, such as the Endangered Species Act, would be addressed through EPA’s oversight of 
the state program.



State of Alaska
Departments of Environmental Conservation and Natural Resources

Clean Water Act Section 404 Dredge and Fill Permitting and Compliance
State Primacy

Primacy Benefits — W hy Should Alaska Invest in 404 Program Primacy?

February 22, 2013

Fifty years ago the delegates for statehood promised that the State of Alaska would act like a state and not 

continue to expect federal assistance to run programs that the state can and should tun. The State has recently 

completed taking over primacy for the wastewater discharge permitting program (Clean Water Act Section 

402) from the Environmental Protection Agency (EPA), and assuming primacy for the Clean Water Act 

(CWA) Section 404 dredge and fill permitting and compliance program (the “404 program”) will further 
advance the State in upholding that promise.

The 404 program requires a permit from the U.S. Army Corps of Engineers (the Corps) for all dredge or fill 

activities that affect “waters of the United States.” Because of Alaska’s vast wetlands, most construction 
projects for facilities and infrastructure require a 404 permit. This permitting program has far-reaching effects 

on development in Alaska.

BENEFITS of a State-managed 404 Program

• Accountability. State primacy means that the 404 program is accountable to Alaskans and to the 
Alaska legislature for implementation of the permit and compliance program (EPA and the Corps are 
not directly accountable to Alaskans).

• State, instead of federal, management of water and land use priorities. A State-run 404 program 
would help to insulate 404 permitting in Alaska from the uncertainties resulting from shifting 
national priorities and policies which necessarily must be nationwide in scope, but which are often 
difficult to apply in Alaska.

• Reduced bureaucracy. Currently the Corps is the permitting agency with input from the EPA and 
certification by DEC that the Corps’ permits meet Alaska’s water quality standards. DNR is involved 
in coordinating permitting for large projects. Under primacy, 404 permitting activities will be 
administered by DEC and DNR. Two state agencies, rather than four state and federal agencies, will 
result in a faster permitting process and a more streamlined program.

• Time and cost savings in permitting major new facilities and infrastructure. While permit fees will 
likely increase under primacy, the cost to the permit applicant to permit some major new facilities 
may decrease substantially. This decrease in costs will result from increased communication 
throughout the permitting and public notice phases of a project, the efficiencies of working with two 
State agencies rather than four federal and state agencies, reduced travel costs for meetings with 
multiple agencies, and working with permit writers familiar with Alaska conditions.

• Greater state role in project planning. A State-issued 404 permit would not trigger the NEPA review 
process, as does the Corps’ issuance of the permit. However, some projects with other federal 
actions or federal funding would trigger the NEPA process (for example, a Federal Energy
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Regulatory Commission (FERC) license for a hydroelectric dam). Even within a NEPA process, 
there is benefit in the state playing a greater role as the 404 permitting authority. There is also 
potential benefit in replacing the formal ESA and EFH consultation processes required of the Corps 
and EPA with the less formal and faster processes under state primacy while still achieving the 
objectives of those programs.

• A program tailored to Alaskan needs, to the greatest extent allowed by federal law. Permit 
requirements tailored to Alaska conditions, resulting in a more flexible approach to wetlands 
permitting and compensatory mitigation.

• Less emphasis on cumbersome process and more emphasis on results. More timely permitting. The 
Corps and EPA are both experiencing significant budget reductions. A State-run 404 program will 
result in more certain funding and staffing, and more timely permitting of projects important to the 
State. The State will be setting the priorities.

• More predictable enforcement. The state can build specific, timely, and predictable steps into a risk- 
based enforcement program while maintaining a commitment to compliance assistance.

• Robust public notification and participation opportunities.

• State judicial review. Judicial review of state permitting decisions under primacy would generally be 
handled in the Alaska courts instead of the federal courts. State judicial review of permitting 
decisions means better consideration of local issues and the potential for more timely resolution to 
permit challenges.

• Alaska-specific guidance documents. The state can develop guidance documents that are prepared 
for the specific needs of Alaska’s waters and projects, replacing and/or enhancing Corps and EPA 
developed guidance which is based on those agencies’ national perspectives.

• Availability of efficiency tools. Streamlining the administrative permitting process is a potential 
advantage of a state 404 permitting program. The State already has tools such as on-line permit 
applications, on-line permit fee payments, and electronic permit tracking that can be amended to 
accommodate 404 permitting.

• Predictability and stability in funding. The Army Corps in Alaska has recently taken about a 20% 
reduction in staff and is facing additional cuts and reductions, at the same time it is facing the need to 
prepare very large Environmental Impact Statements under NEPA and permit many state projects 
from large capital budgets in the last few years, which will draw a lot of Corps’ staff time. Not taking 
primacy has consequences that need to be considered as the State tries to build up its infrastructure 
and put citizens to work.
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Senate Finance Committee 

Testimony of 

Alaska Department of Environmental Conservation 

Senate Bill 27 

“404 Primacy”

February 26, 2013

What is a 404 program?

Section 404 of the Clean Water Act requires that all dredge and fill activities in surface waters (the 

ocean, lakes, rivers, streams) and wetlands be permitted. This permitting is done by the U.S. Army 

Corps of Engineers under what is known as the “404 program.” Per the Clean Water Act, EPA 

retains oversight over the Corps’ 404 program.

Wetlands provide valuable functions that include habitat for plants and animals, wildlife corridors, 

improvements to water quality, and flood and storm attenuation. Wetlands in Alaska range from North 

Slope tundra to forested wetlands in the mountains of Southeast. With over 174 million acres of wetlands 

(65% of all wetlands in the nation), Alaska’s stake in administering the 404 program is unlike that of 

any other state.

Examples of activities requiring 404 permits include filling in wetlands for any purpose such as 

roads, or residential or commercial building pads; and construction of breakwaters, dams, and 

levees. The 404 permitting process itself involves an evaluation of the dredge and/or fill activity to 

identify the “least environmentally damaging practicable alternative” (LEDPA) for a project. An 

authorization for a dredge or fill activity must be accompanied by what is known as 404(b)(1) 

findings on potential short-term or long-term effects of a proposed discharge of dredged or fill 

material on the physical, chemical, and biological components of the aquatic environment. This also 

includes an evaluation of cumulative impacts.

The goal of 404 permitting is to avoid or minimize impacts to aquatic resources, including wetlands. 

Where impacts are unavoidable, actions are taken or required to mitigate those impacts.

The Clean Water Act intends for states to implement (to assume primacy for) the 404 program with 

the Corps of Engineers and the Environmental Protection Agency (EPA) acting in an oversight role. 

States seeking primacy for the 404 program require EPA’s approval.

SB 27 gives the authority to DEC and DNR to evaluate the costs and benefits of a state run 

program; begin the application development process and to seek approval to implement the 

program if it makes sense to do so.



How do states assume the 404 program, and what can states gain authority over?

The Clean Water Act spells out the requirements for a state’s application for 404 primacy. These 

include a formal request by the governor; a description of the program as the state will mn it; the 

state Attorney General’s declaration that the state program is consistent with the federal program; 

memoranda of agreement with EPA and the Corps; a description of staffing and funding; and copies 

of all applicable state statutes, regulations, and administrative procedures. EPA will not approve a 

program that is less stringent than the federal program.

States may assume primacy for the permitting and compliance program for all waters and wetlands 

except tidally influenced waters and waters that are or could be used for interstate and foreign 

commerce and wedands adjacent to those waters. The Corps will retain authority for permitting 

dredge and fill activities in these waters in Alaska even after Alaska formally assumes the 404 

program.

Two other states already have primacy for the program, New Jersey and Michigan, while other states 

are considering it. The Department of Environmental Conservation (DEC) currendy plays a 

secondary role in the 404 program in Alaska, reviewing permit applications, in some cases applying 

Alaska-specific conditions, and “certifying” that the Corps’ permits meet State water quality 

standards.

While I have described the formal process for 404 assumption from the Corps, there is a second 

mechanism where states can administer Section 404 dredge and fill permits. This is done by 

partnering with the Corps in the issuance and administration of what are known as State 

programmatic general permits, or State PGPs. These permits are general permits for dredge and fill 

actions that are similar in nature and have minimal individual or cumulative effects. The Department 

likely already has statutory authority to administer State PGPs, but the proposed legislation and fiscal 

note provide for the state to explore and pursue both this option and the formal primacy option.

Multiple Alaska administrations over many years have considered primacy for the 404 program with 

the most serious consideration about 10 years ago. The decision at that time was to first pursue State 

primacy from EPA to implement the federal Clean Water Act (Section 402), National Pollutant 

Discharge Elimination System Program -  the wastewater discharge permitting program. DEC has 

completed that process with EPA approval of the program in 2008 and the State’s final step to have 

full authority in 2012, when we accepted responsibility for the final industrial sector’s permits.

With that recent experience, now is a good time for the Alaska to expand control over its waters, 

recognizing state priorities for prompt permitting for economic development while protecting water 

quality. The application process for 404 primacy will be similar, as will program development and 

implementation. The lessons learned from that experience will apply directly to 404 assumption.



One lesson, however, is that we know that it will take time. There are multiple opportunities along 

the way for the public to weigh in on program development as well as opportunities for the 

legislature to have a say in whether the state proceeds with primacy -  when we may seek additional 

statutory changes to ensure the program will be consistent with the federal program and when we 

seek the budget necessary to implement the program.

Why is assumption of the 404 program important?

Almost half of Alaska is considered wetlands — 65 % of the nation’s wetlands are in Alaska. With 

wedands so omnipresent in Alaska, most major projects -  and a very large number of minor 

projects, like housing pads — require 404 permitting. Yet the Corps is experiencing budget cuts and 

staff reductions. In a state like Alaska with a very narrow window for construction, such delays can 

and do result in project delays of a year or more. A state-run program that is accountable to 

Alaskans and the legislature will assure that it is the State that decides the level of resources to 

devote to a program that is so essential to the state’s economy. The state will have control of its 

permitting priorities.

Both DEC and DNR have placed significant emphasis in recent years on permit reform. From 

automated permit application to improved business processes, the State is well-poised to apply these 

streamlining improvements to the 404 program. These faster, streamlined practices place more 

emphasis on results — protection of wedands and water resources — and less on cumbersome 

processes.

With a state-run program, two agencies -  DEC and DNR -  that have a long history of successful 

interaction -  will run the program, rather than the four currendy involved: The Corps, EPA, DEC, 

and DNR. Two vs. four simply means less bureaucracy. ADF&G will, of course, retain its Tide 16 

permitting authorities and DEC and DNR will coordinate and consult with ADF&G as part of the 

404 process.

Other benefits of a State-administered program:

• Cost savings for applicants in permitting major new projects.

• Greater certainty of adequate funding and staffing for the program.

• Permits and mitigation solutions that truly redect Alaska’s priorities and unique conditions 

with Alaska specific program guidance.

• An improved appeals process that is timelier and less apt to stall projects needlessly and 

indefinitely.

• Judicial proceedings generally decided by Alaska courts instead of outside federal courts.

• A stable, risk-based, and predictable enforcement regime.

• Replacement of formal federal ESA and EFH consultation processes with less formal, faster 
processes while still achieving the objectives of those programs.



What does the legislation do?
The legislation before you provides two parallel tracks: Study 404 primacy and prepare an 

application for the program, and begin capacity building from the start. First, it directs DEC and 

DNR to evaluate costs, benefits, and consequences of the state assuming primacy for the 404 

program, providing resources to the departments to do so. At the same time as the agencies are 

performing this evaluation, State staff can partner with Corps staff in the issuance of state 

Programmatic General Permits and authorizations under these general permits, assist the Corps with 

priority permit issuance, and work alongside the Corps in implementing mitigation projects 

associated with permitted projects in a way that works for Alaska’s unique situation. This capacity 

building provides tremendous benefit to the state agencies when the state does gain primacy for the 

program, providing trained staff and tested processes for running the actual program. Additionally, it 

provides benefits to Alaska’s permit applicants who will gain from the state staffing addition: shorter 

turnaround times for 404 permits, while continuing to protect water quality.

In addition, this legislation provides the authority for DNR and DEC to administer the program and 

provides the authority for DEC to apply to EPA for authorization for the state-run program, as well 

as providing both agencies the authority to issue regulations needed for the program.

Because the state is still early in the process of fully understanding the ramifications of 404 

assumption, this bill will likely not be the last 404 legislation that comes before you. As we research 

statutory requirements, it is likely that we will back with needed changes: Statutory change has been 

required of other states seeking authority for the program. In addition, DEC and DNR will be 

evaluating the resources necessary to implement and run a state 404 program. The estimates in the 

fiscal notes that accompany this bill are for the application process and to begin the initial capacity 

building I’ve mentioned. By the FY16 budget cycle, however, we expect a decision point regarding 

whether to advance the primacy effort. At that point, DEC and DNR will have a much better 

understanding of the resources that will be required for the full program. We expect that additional 

resources, likely significant because it is a significant program, will be required at that time.

Fiscal Impacts

There are three fiscal notes for SB 27. The dollar amounts from the DNR and Law fiscal notes are 

includes in the services line of the DEC fiscal note — DEC’s fiscal note represents the full funding 

request for the early stages of evaluating and beginning preparation for a potential primacy 

application; and to increase the State’s understanding of the program through capacity development. 

The fiscal note does not include the full costs to implement a State 404 program.

During the Senate Resources committee meeting, Senator Fairclough asked for a comparison 

between the steps the State took to evaluate and assume primacy for the Clean Water Act Section 

402 National Pollutant Discharge Elimination System wastewater discharge permitting program and



the steps we would take relating to the CWA Section 404 program if SB 27 passes. The federal 

procedures and the requirements for a state’s application for primacy are very similar for the two 

programs.

One difference in the two paths to primacy is that DEC was already operating a robust wastewater 

permitting program and the existing 29 positions transitioned to the 402 program. While DEC and 

DNR have significant experience on large projects with the 404 program, the current DEC 

investment is about 3-4 FTE spread over approximately 7 employees.

The fiscal note for SB 27 represents a faster pace than DEC’s pace with the similar effort for Section 

402 primacy. The first several years of Alaska’s 402 primacy effort were spent learning about the 

application process for primacy; working with EPA to help them understand that the State was 

serious in its desire and plan to seek primacy; and helping Alaskan stakeholders understand costs, 

benefits, and consequences of primacy. This effort and preparation of the primacy application was 

accomplished with 2-4 full-time positions and existing staff over a period of about 6 years.

The State has learned from this process, as has EPA, and much of the early work done for 402 

primacy can be compressed during the 404 primacy application process. The fiscal note for SB 27 

represents the most efficient way to timely analyze the costs, benefits, and consequences of 404 

primacy; to work with the EPA and the Army Corps of Engineers to resolve the complex questions 

that 404 assumption raises; begin to increase program capacity; and to apply for the program.

Once we have evaluated the overall costs for operating a state 404 program, the legislature will have 

one or more opportunities to weigh in on whether to proceed with primacy when it considers any 

additional statutory authority needs, and when it evaluates whether and how fast the state adds 

sufficient resources to implement the 404 program.
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The public process will be informed by and similar to the process followed leading up to and after 
delegation of the Alaska Pollutant Discharge Elimination System (APDES) program from EPA to 
DEC.

As DEC and DNR study assumption of the program, the agencies will seek input on issues, and 
costs and benefits from affected industries, agencies, tribal and local governments, and the public.

Public Notice Processes

Public notice processes provide transparency of DEC and DNR actions to the public, provide an 
opportunity for the public to comment upon and inform agency actions, and provide the agencies 
input to views and ideas to incorporate into agency action.

• Statutory changes that may be required will go through legislative process, including hearings

• Public notice and comment on regulation changes, including public meetings/hearings

• The application submitted to the Environmental Protection Agency (EPA) will go through 
EPA’s public notice and comment process

• The State will provide notice of EPA’s public notice of the state’s application as part of their 
program approval process

Public Process after Program Assumption

• After assumption, the State will have a robust public notification and participation similar to 

that used by the APDES program

• The State will have a public, and tribal and local government notification and 

communication process similar to that developed and used by the APDES program
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404 Program Assumption Methods

There are two basic ways the state could administer Section 404 dredge and fill permits. They are not 
mutually exclusive; that is, they can be pursued and implemented simultaneously or separately.

(1) State Primacy. Under CWA Section 404, a state may administer a program to issue and enforce 
Section 404 permits, subject to certain geographic exceptions. A state program would require federal 
approval, be subject to the oversight by the U.S. Army Corps of Engineers and U.S. Environmental 
Protection Agency, and permits that the state may issue will be subject to EPA’s veto authority. 
Proposed legislation (HB 78 and SB 27) expressly authorizes the state to pursue and administer the 
program if it is reasonable to do so.

(2) State Programmatic General Permits (State PGPs). The Corps of Engineers has authority to 
issue general permits for dredge and fill actions that are similar in nature with minimal cumulative 
effects. These permits can be implemented by the state under agreement with the Corps of Engineers 
and are not subject to the geographic limitations associated with state primacy. The State of Alaska 
likely already has statutory authority to administer State PGPs, but the proposed legislation (HB 78 
and SB 27) provides funding for the state to explore and pursue both this option and the primacy 
option.

State Primacy
Under Option 1, to assume state primacy, Alaska must submit an application to EPA. That application 
includes:

• A letter from the Governor requesting approval of the State’s application;

• An Attorney General statement of legal authority that confirms that the State’s laws and regulations 
are sufficient to implement the 404 program and that will ensure consistency with the federal 
program;

• The State’s applicable statutes and regulations-,

• A detailed program narrative that describes how the state will issue permits, ensure permit 
compliance and perform enforcement, track issued permits and enforcement actions, and submit 
an annual report to EPA;

• A description of the State’s resources (staff, job classes, duties, stable funding sources) sufficient to 
implement and enforce the program;

Page 1 o f 2



• Memoranda of 'Agreement with EPA and the Secretary of the Army that describe the relationships 
and duties between the agencies under 404 program assumption.

EPA is the approval authority for State 404 programs and must consult with the Secretary of the Army and 
the Secretary of the Interior, acting through the U.S. Fish and Wildlife Service. The Clean Water Act sets 
specific timeframes for the federal agencies to review a State’s application for 404 program primacy.

• Program Assumption should be expected to take a minimum of 4-5 years.

State PGPs
Option 2 provides states the ability to cooperatively issue and administer programmatic general permits with 
the Corps.

• State PGPs are general permits issued by the Corps of Engineers and managed by the state that 
authorize and identify the terms, limitations, and conditions under which classes of projects and 
activities may be authorized under Section 404, with a much more efficient and abbreviated review 
by the Corps of Engineers; the Corps retains oversight of the state’s administration of the PGPs.

• State PGPs may be issued on a local, regional, or statewide basis. The state could pursue 
administration of Corps-issued PGPs under an MOU regardless of whether it seeks primacy of 
Section 404 permitting.

• Authorizations to conduct dredge or fill activities under State PGPs are issued to applicants with 
small projects and minimal adverse environmental impacts, individually or cumulatively.

• A PGP is designed to: simplify the evaluation process; provide equivalent environmental protection; 
reduce unnecessary duplicative project evaluation; and promote more efficient use of resources.

• PGPs offer more flexibility and can apply to areas subject to the federal navigational servitude.
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Fact Sheet

What are water rights?
A water right is a legal right to use surface or 
ground water under the Alaska Water Use Act (AS 
46.15). A water right allows a specific amount of 
water from a specific water source to be diverted, 
impounded, or withdrawn for a specific use. When 
a water right is granted, it becomes appurtenant to 
the land where the water is being used for as long 
as the water is used. If the land is sold, the water 
right transfers with the land to the new owner, 
unless the Department of Natural Resources (DNR) 
approves its separation from the land. In Alaska, 
because water wherever it naturally occurs is a 
common property resource, landowners do not 
have automatic rights to ground water or surface 
water. For example, if a farmer has a creek 
running through his property, he will need a water 
right to authorize his use of a significant amount of 
water. Using water without a permit or certificate 
does not give the user a legal right to use the 
water.

How do I obtain a water right?
To obtain water rights in Alaska, you need to 
submit an application for water rights to the DNR 
office in the area of the water use. After your 
application is processed, you may be issued a 
permit to drill a well or divert the water. Once you 
have established the full amount of water that you 
use beneficially and have complied with all of the 
permit conditions, a certificate of appropriation may 
be issued. This is the legal document that 
establishes water rights.

What costs are involved?
An application for water rights must be 
accompanied by the appropriate filing fee as 
determined by 11 AAC 05.010(a)(8):

• $100 for one single-family residence or
duplex, or for water use associated with 
one single-family residence or duplex

• $1,200 for activities related to oil and gas
and associated substances

• Fee varies for activities related to locatable
minerals, unless the application is filed 
under 11 AAC 05.010(a)(9)(E)(i) or 
(9)(F)(i) - contact Water Resources 
Section for pre-application meeting

Water Rights in Alaska
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• Fee varies for hydroelectric power
generation - contact Water Resources 
Section for pre-application meeting

• Fee varies for water removal out of a
hydrologic unit under AS 46.15.035 or 
46.15.037 - contact Water Resources 
Section for pre-application meeting

• $200 for 5,000 gallons per day (gpd) or less
for a use not listed above

• $450 for greater than 5,000 gpd and no 
more than 30,000 gpd for a use not listed 
above

• $550 for greater than 30,000 gpd and no
more than 100,000 gpd for a use not listed 
above

• $900 for greater than 100,000 gpd for a use
not listed above

To ensure that the public is notified of proposed 
water uses, you may be required to pay the cost of 
a legal advertisement in at least one issue of a local 
newspaper in the area of the proposed water use. 
Public notice is required if the appropriation is 
greater than 5,000 gpd. Public notice may be 
required for uses of less than 5,000 gpd if the water 
source is an anadromous fish stream or the water 
source has a high level of competition among water 
users. In addition, permit, certificate, and 
authorization holders are subject to an annual $50 
administrative service fee. Water appropriations of 
500 gpd or less for any use, appropriations of 1,500 
gpd or less for a single-family residence or duplex, 
and reservations of water for public benefit are 
exempt from the annual fee.

Why should I apply fo r water rights?
1. If you have water rights, you have legal 

standing to assert those rights against 
conflicting water users who do not have water 
rights.

2. A person with water rights has priority to use 
water over persons who later file for water 
rights from the same source.

3. Anyone who diverts, impounds, or withdraws a 
significant amount of water for use, without a 
permit, certificate, or authorization is guilty of a 
misdemeanor (AS 46.15.180). significant 
amount of water is defined by 11 AAC 
93.035(a) and (b) as:



• the consumptive use of more than 5,000 
gallons of water from a single source in a 
single day;

• the regular daily or recurring consumptive 
use of more than 500 gpd from a single 
source for more than 10 days per calendar 
year;

• the non-consumptive use of more than 
30,000 gpd (0.05 cubic feet per second) 
from a single source; or

• any water use that may adversely affect the 
water rights of other appropriators or the 
public interest.

4. By filing for water rights, you provide valuable 
information about water use and water 
availability in Alaska. Water right records are 
updated and maintained in an online database. 
This system contains data on customers, water 
right status, water source (well depth or water 
body name), type of water use, water quantity, 
period of water use, water right priority date, 
and property description (meridian, township, 
range, section, quarter sections, latitude and 
longitude, subdivision name or survey number, 
tract, block, and lot). Currently, the water right 
database has over 24,000 records. This 
information allows state water managers to 
estimate present uses of water, determine how 
much water is available from streams and 
aquifers in the state, protect established water 
right holders, prevent over-appropriation of 
water sources, and manage the state’s water 
resources.

What other water resources authorizations are
available from the Department o f Natural
Resources?
• Dam Safety: A certificate of approval is required 

for constructing or modifying a dam that 
impounds 50 acre-feet of water and is at least 
10 feet high, or is at least 20 feet high, or poses 
a threat to life and property. An application 
form and the fee prescribed by 11 AAC 
05.010(a)(8) should be filed with the 
Department of Natural Resources.

• Instream Flow: A certificate is required for 
maintaining a specific flow in a portion of 
stream or water level in a lake. An instream 
flow reservation can be made to protect fish 
and wildlife habitat, migration, and propagation; 
recreation and park purposes; navigation and 
transportation purposes; and sanitary and water 
quality purposes. An application form and the 
fee prescribed by 11 AAC 05.010(a)(8) should

How do I obtain authorization fo r short-term  
water use (temporary water use authorization)
A temporary water use authorization may be 
needed if the amount of water to be used is a 
significant amount, the use continues for less than 
five consecutive years, and the water to be used is 
not appropriated. This authorization does not 
establish a water right but will avoid conflicts with 
fisheries and existing water right holders. The 
application fee for a temporary water use 
authorization is $350 for all uses of water from up 
to five water sources.

Where can I get more information?
More information is available in the Department of 
Natural Resources’ fact sheets on Administrative 
Service Fee, Dam Safety in Alaska, Reserving 
Water for Instream Use, Federal Reserved Water 
Rights, and Alaska Hydrologic Survey. Further 
information and application forms may be obtained 
from the following offices or visit 
www.dnr.state.ak.us/mlw/water/index.htm.

Departm ent o f Natural Resources 
W ater Resources Section

Anchorage Office 
550 West 7th Avenue, Suite 1020 

Anchorage, AK 99501-3562 
Phone: (907) 269-8600 

Fax: (907) 269-8947

Fairbanks Office 
3700 Airport Way 

Fairbanks, AK 99709-4699 
Phone: (907) 451-2790 

Fax: (907) 451-2703

Juneau Office 
PO Box 111020 

400 Willoughby Avenue 
Juneau, AK 99811-1020 
Phone: (907) 465-3400 

Fax: (907) 586-2954

be filed with the Department of NaturalResources.

http://www.dnr.state.ak.us/mlw/water/index.htm
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P e r m i t  P r o g r a m
The Clean Water Act provides States and Tribes the option of assuming administration of 
the Federal Section 404 permit program in certain waters within State or Tribal jurisdiction. 
This fact sheet describes reasons why States and Tribes might assume administration of the 
Section 404 program from the Federal government, which waters could be administered by 
States or Tribes under this program, and the process for assuming administration of these 
waters.

Why Assum e Administration of the Section 404 Program?

More than a dozen States already are currently administering aquatic resources/wetlands 
protection programs similar to the Federal Section 404 program. This makes sense because 
State and Tribal regulators are, in many cases, located closer to the proposed activities and 
are often more familiar with local resources, issues, and needs than are Federal regulators. 
By formally assuming administration of the Federal regulatory program, States or Tribes can 
eliminate unnecessary duplication between programs. If States or Tribes assume program 
administration, Section 404 permit applicants would need only a State or Tribal permit for 
dredged or fill material discharges in certain waters.

Which Waters Can States/Tribes Adm inister under the Section 404 
Program?

States and Tribes can assume the Federal Section 404 program only in certain 
"nonnavigable" waters. The U.S. Army Corps of Engineers retains jurisdiction in -

• tidal waters and their adjacent wetlands
• navigable waters and their adjacent wetlands.

The Corps continues to regulate navigable waters under Section 10 of the Rivers and 
Harbors Act of 1899.

How to Assume the Section 404 Program

To assume the Section 404 program, States or Tribes need to develop a wetlands permit 
program similar to the Federal program and submit to the EPA an application to assume the 
program. (See the box on page 2 for details on this process.) Even for States or Tribes with 
an existing wetlands regulatory program, this process can require the passage of new 
legislation. To be eligible to assume the Federal program, State or Tribal programs must

• have an equivalent scope of jurisdiction as the Federal program
• regulate at least the same activities as the Federal program
• provide for sufficient public participation
• ensure compliance with the Section 404(b)(1) guidelines, which provide 

environmental criteria for permit decisions
• have adequate enforcement authority.

What Happens After States or Tribes Assume the Program?



When States or Tribes assume administration of the Section 404 program, the Corps no 
longer processes Section 404 permits in waters under State or Tribal jurisdiction. The State 
or Tribe assumes responsibility for the program, determines what areas and activities are 
regulated, processes individual permits for specific proposed activities, and carries out 
enforcement activities. EPA reviews the program annually to ensure the State or Tribe is 
operating its program in compliance with requirements of the law and regulations. In 
addition, for some activities, which generally include larger discharges with serious impacts, 
EPA and other Federal agencies review the permit application and provide comments to the 
State or Tribe; the State or Tribe cannot issue a permit over EPA's objection.

Status of State/Tribal Section 404 Program Assumption

To date, two States, Michigan and New Jersey, have assumed administration of the Federal 
permit program. Other States and some Tribes are working toward or investigating the 
possibility of assuming the permit program. Reasons States have expressed for not more 
actively pursuing assumption of the program include lack of funding, limit of program 
administration to "non-navigable waters," concerns regarding Federal requirements and 
oversight, availability of alternative mechanisms for State/Tribal wetlands protection, and the 
controversial nature of regulation of wetlands and other aquatic resources.

For More Information

If your State or Tribe is interested in assuming administration of the Federal Section 404 
permit program, contact the EPA Regional Office in your area. Call the EPA Wetlands 
Information Hotline (contractor operated) to determine the appropriate EPA contact. EPA 
also can provide technical assistance (and may also be able to provide some financial 
assistance through the State Wetlands Grants Program) to help State Wetlands and Tribes 
develop the authority, capability, and documentation needed to assume the Federal permit 
program.

Publications of Interest

• Clean Water Act, Section 404 Program Definition and Permit Exemptions; Section 
404 State Program Regulations, June 6, 1988, Federal Register, 40 CFR Parts 232 
and 233.

• Clean Water Act, Section 404 Tribal Regulations, February 11, 1993, Federal 
Register, 40 CFR Parts 232 and 233.

State or Tribal 404 Assumption Process

State or Tribe subm its a complete assumption application

The Governor of the State or Equivalent Tribal entity* submits to EPA a full 
and complete description of the program it proposes to establish and 
administer under State law or an interstate compact. The State must also 
submit a statement from the State Attorney General certifying that the State 
laws provide adequate authority to



o
EPA Reviews Application
EPA is responsible for reviewing and approving/ denying a State or Tribe's 
request to assume the Federal permit program within 120 days of receipt of 
the completed application.

f l

Distribution of Application for Public Comment

EPA distributes application for State or Tribal assumption to other Federal 
agencies

o
Public Hearing

EPA also makes the State/Tribal application available for public review and 
comment and holds public hearing(s) in the State.

H
EPA Decision

After reviewing the State or Tribal application and considering any Federal 
agency and public comments, EPA makes a decision of the requirements to 
assume the Federal permit program. EPA's decision is based on whether the 
State or Tribe meets the applicable statutory and regulatory requirements for 
an approvable

o



$

Assumption Approved Assumption Denied

*NOTE: Tribes are eligible to apply to assume the Federal permit program after they have 
met requirements for "treatment as a state." See the February 11,1993, Federal Register 
notice. (See Publications of Interest for details.)
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(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M July 14, 2011

SUBJECT: Questions related to the Clean Water Act, wetlands mitigation, and 

Alaska (Work Order No. 27-LS0907)

TO: Senator Cathy Giessel 

Attn: Lindsay Williams

FROM: Alpheus Bullard

Legislative Counsel

You asked a number o f  questions relating to wetlands mitigation. Your questions are 
addressed below.1

How is wetlands mitigation addressed by the Clean Water Act?

Section 4042 of the Clean Water Act (CW A)3 requires that any person, company, tribe, or 

government agency planning to work in waters4 (including wetlands)5 of the U.S. must

1 Please note that I have taken the liberty of paraphrasing Lindsay's questions for clarity.

2 33 U.S.C. § 1344.

3 33 U.S.C. § 1251 et. seq. (also known as the Federal Water Pollution Control Act or

FWPCA), Pub. L. 92-500, as amended by Pub. L. 95-217.

4 Under 40 C.F.R. 230.3(s), "waters of the United States" means:

(1 ) All waters which are currently used, or were used in the past, or

may be susceptible to use in interstate or foreign commerce, including all

waters which are subject to the ebb and flow of the tide;

(2 ) All interstate waters including interstate wetlands;

(3 ) All other waters such as intrastate lakes, rivers, streams 
(including intermittent streams), mudflats, sandflats, wetlands, sloughs, 

prairie potholes, wet meadows, playa lakes, or natural ponds, the use, 

degradation or destruction of which could affect interstate or foreign 
commerce including any such waters:

(i) Which are or could be used by interstate or foreign travelers for 
recreational or other purposes; or

(ii) From which fish or shellfish are or could be taken and sold in 
interstate or foreign commerce; or



first obtain a permit from the Army Corps of Engineers (Corps). The Corps administers 

the permit program that regulates proposed discharges o f dredged or fill material into 

waters and wetlands of the United States. The federal Environmental Protection Agency 

(EPA) is responsible for developing, in cooperation with the Corps, environmental 

guidelines under the CWA's sec. 4 0 4 (b )(1 ) for these proposed discharges.6 A 1990
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(iii) Which are used or could be used for industrial purposes by 

industries in interstate commerce;

(4 ) All impoundments of waters otherwise defined as waters of the 

United States under this definition;

(5 ) Tributaries of waters identified in paragraphs ( s ) ( l )  through (4 ) 

of this section;

(6 ) The territorial sea;

(7 ) Wetlands adjacent to waters (other than waters that are 

themselves wetlands) identified in paragraphs ( s ) ( l )  through (6 ) of this 

section; waste treatment systems, including treatment ponds or lagoons 

designed to meet the requirements of CWA (other than cooling ponds as 

defined in 40 C.F.R. 423.1 l(m ) which also meet the criteria of this 

definition) are not waters of the United States.

Waters o f the United States do not include prior converted cropland. 

Notwithstanding the determination of an area's status as prior converted 

cropland by any other federal agency, for the purposes of the Clean Water 

Act, the final authority regarding Clean Water Act jurisdiction remains 

with EPA.

5 Under 40 C.F.R. 230.3(f), "wetlands" means:

. . . those areas that are inundated or saturated by surface or ground 

water at a frequency and duration sufficient to support, and that under 

normal circumstances do support, a prevalence of vegetation typically 

adapted for life in saturated soil conditions. Wetlands generally include 

swamps, marshes, bogs and similar areas.

6 "The section 404 permit process is governed simultaneously by Corps regulations, 

33 C.F.R. Parts 320 - 329 [see also part 332], and by EPA guidelines, 40 C.F.R. Part 230. 

Both sets of rules must be observed." Bearing Strait Citizens for Responsible Resource 
Development et al. v. United States Corps o f  Engineers, 524 F.3d 938, 947 (9th Cir. 

2008), citing Friends o f  the Earth v. Hintz, 800 F.2d 822, 829 (9th Cir. 1986).

The Section 404 permitting process is also governed by the National Environmental 

Policy Act (NEPA). NEPA was enacted in pursuit of two objectives: "First, it places 

upon an agency the obligation to consider every significant aspect of the environmental 

impact of a proposed action. Second, it ensures that the agency will inform the public 

that it has indeed considered environmental concerns in its decision making process." 

Baltimore Gas &  Elec. Co. v. Nat'I Res. Def. Coun., Inc., 462 U.S. 87, 97 (1983 ) (internal 

citations and quotation marks omitted). Unlike CWA, NEPA does not contain



"Memorandum of Agreement" between the EPA and the Corps (1990 memorandum) 

states that discharges of dredged or fill material into the wetlands of the United States 

should be remedied with wetland mitigation measures that provide "at a minimum, one 

for one functional replacement (i.e. no net loss7 of values)" to satisfy the requirements of 
CWA.8

Is there an exemption to the "no net loss" wetland mitigation requirements of CW A 
for wetlands in Alaska?

The federal "no net loss" policy described in the 1990 memorandum is not absolute in 

application to Alaska. A May 13, 1994 EPA memorandum (1994 memorandum) 

recognizes that:

. . .  one to one replacement of wetlands may be impractical in Alaska, 

where "there is a high proportion of land in a watershed or region which is 

wetlands." Accordingly, "emphasis is placed on minimizing project 

impacts to wetlands by reducing the footprint o f the project, using co- 

location of facilities whenever possible, and seeking to locate the project 

in lower value wetlands."

Bearing Strait Citizens fo r  Responsible Resource Development et al., 524 F.3d at 951 

(9th Cir. 2008), citing Alaska Wetlands Initiative Summary Report, May 13, 1994, 

available July 13, 2011, at http://www.epa.gov/owow/wetlands/pdf/alask.pdf.
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substantive environmental standards, nor does it mandate that agencies achieve particular 

substantive environmental results. Ctr. fo r  Biological Diversity v. U.S. Forest Serv., 
349 F.3d 1157, 1166 (9th  Cir. 2003).

Note also that the federal Fish and Wildlife Service (USFW S) and the National Fisheries 

Service (NM FS) also have advisory roles under CWA.

7 "No net loss" is the federal government's overall policy relating to wetlands 

preservation. For a general overview, see EPA Wetlands Fact Sheets, available on 

July 13, 2011, at http://www.epa.gov/owow/wetlands/facts/.

8 See generally "Memorandum of Agreement Between The Department of the Army and 

The Environmental Protection Agency, The Determination of Mitigation Under the Clean 

Water Act Section 4 0 4 (b )(1 ) Guidelines," Sept. 6, 1990, available on July 13, 2011, at 

http: / /www. epa. go v/o wo w/ wetl ands/regs/mitigate. html.

Note that the provisions relating to the amount, type, and location of compensatory 

mitigation projects, including the use o f preservation, in the 1990 "Memorandum of 

Agreement" between the Corps and the EPA on the Determination of Mitigation Under 

the Clean Water Act Section 40 4 (b )(1 ) Guidelines have been supplanted by 40 C.F.R. 

230.

http://www.epa.gov/owow/wetlands/pdf/alask.pdf
http://www.epa.gov/owow/wetlands/facts/


T h e  1 9 9 4  m e m o r a n d u m  a ls o  n o te s , "In  A la s k a , m in im iz a tio n  o f  im p a c ts  h a s  b e e n  in  

m a n y  c ir c u m s ta n c e s  th e  o n ly  m itig a tio n  re q u ire d ."  Id. a t  9 5 1  (d is c u s s in g  a n d  c it in g  th e  

1 9 9 4  m e m o r a n d u m ). W h ile  th is  is a n  e x c e p tio n  to  th e  fe d e ra l "no n e t lo ss"  w e tla n d s  

m it ig a tio n  p o lic y , it is  n o t  a n  e x e m p tio n  to  o th e r  m itig a tio n  re q u ire m e n ts  a d o p te d  b y  th e  

E P A  a n d  th e  C o rp s .9

Explain "compensatory mitigation," "in-lieu fee programs," and "mitigation 
banks" in the context of CWA.

F ro m  th e  d e f in itio n s  fo u n d  in  4 0  C .F .R . 2 3 0 .2 9 2 :

[c]ompensatory mitigation m e a n s  th e  r e s to r a tio n  ( r e - e s ta b lis h m e n t  o r 

r e h a b il i ta t io n ) ,  e s ta b lis h m e n t (c r e a t io n ),  e n h a n c e m e n t, a n d /o r  in  c e r ta in  

c irc u m s ta n c e s  p r e s e r v a tio n  o f  a q u a tic  re s o u rc e s  f o r  th e  p u rp o s e s  o f  

o f fs e tt in g  u n a v o id a b le  a d v e rs e  im p a c ts  w h ic h  re m a in  a f te r  a ll a p p ro p r ia te  

a n d  p r a c tic a b le  a v o id a n c e  a n d  m in im iz a tio n  h a s  b e e n  a c h ie v e d [; ]10

[an] [ i]n-lieu fee  program  m e a n s  a  p ro g ra m  in v o lv in g  th e  re s to ra tio n , 

e s ta b lis h m e n t,  e n h a n c e m e n t, a n d /o r  p r e s e r v a tio n  o f  a q u a tic  re s o u rc e s  

th ro u g h  fu n d s  p a id  to  a  g o v e rn m e n ta l o r  n o n - p r o f it  n a tu ra l  re s o u rc e s  

m a n a g e m e n t  e n tity  to  s a tis fy  c o m p e n s a to ry  m itig a tio n  r e q u ir e m e n ts  fo r  

D A  p e rm its . S im ila r  to  a  m itig a tio n  b a n k , a n  in - lie u  fe e  p ro g ra m  se lls  

c o m p e n s a to r y  m itig a tio n  c re d its  to  p e rm itte e s  w h o s e  o b lig a tio n  to  p ro v id e  

c o m p e n s a to r y  m itig a tio n  is th e n  tra n s fe rre d  to  th e  in - lie u  p ro g ra m  

sp o n s o r. H o w e v e r , th e  ru le s  g o v e rn in g  th e  o p e ra tio n  a n d  u s e  o f  in - lie u  fe e  

p ro g ra m s  a re  s o m e w h a t d if fe re n t  f ro m  th e  ru le s  g o v e rn in g  o p e ra tio n  a n d  

u s e  o f  m it ig a tio n  b a n k s . T h e  o p e r a tio n  a n d  u s e  o f  a n  in - lie u  fe e  p ro g ra m  

a re  g o v e rn e d  b y  a n  in - lie u  fe e  p r o g r a m  in s t r u m e n t^ ]  a n d "
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9 T h e re  w a s  a p r o p o s e d  E P A  ru le  fo r  a n  " E x c e p tio n  fro m  W e tla n d s  M itig a t io n  S e q u e n c e  

fo r  A la s k a "  ( 5 7  F R  5 2 7 1 6 ,  N o v e m b e r  4 , 1 9 9 2 )  th a t  w o u ld  h a v e  e x c e p te d  d is c h a rg e s  o f  

d re d g e d  o r  fill m a te r ia l  in to  w e tla n d s  in  A la s k a  fro m  re q u ire m e n ts  th a t  a ll p ro p o s e d  

d is c h a rg e s  re p r e s e n t  th e  le a s t  e n v iro n m e n ta lly  d a m a g in g  p ra c tic a b le  a lte rn a tiv e  a n d  th a t  

a ll p ra c tic a b le  m e a s u r e s  to  c o m p e n s a te  fo r  u n a v o id a b le  a d v e rs e  im p a c ts  o n  th e  a q u a tic  

e c o s y s te m  b e  u n d e r ta k e n . T h is  p ro p o s e d  ru le  w a s  w ith d r a w n  in  1 9 9 4 .  S e e  

h ttp  ://w w w .g p o . g o v / f d s y s / s e a r c h / p a g e d e ta i ls .a c t io n ? g r a n u le I d = 9 4 - 1 2 2 4 5  & p a c k a g e ld =  

F R - 1 9 9 4 - 0 5 - 1 9 & a c C o d e = F R  (a c c e s s e d  J u ly  1 3 , 2 0 1 1 ) .

10 T h e  a m o u n t o f  c o m p e n s a to ry  m it ig a tio n  re q u ire d  is  d e te rm in e d  u n d e r  4 0  C .F .R . 

2 3 0 . 9 3 ( f ) .  N o te  th a t  a  c o m p e n s a to r y  m itig a tio n  p ro je c t m u s t  in c lu d e  a p p ro p r ia te  

c o m p e n s a tio n  r e q u ir e d  fo r  u n a v o id a b le  im p a c ts  to  a q u a tic  re s o u rc e s  a u th o r iz e d  b y  th a t 

p e rm it. S e e  4 0  C .F .R . 2 3 0 . 9 3 ( i ) .  U s e  o f  m itig a tio n  b a n k s  a n d  in - lie u  fe e  p r o g r a m s  is 

a d d re s s e d  b y  4 0  C .F .R . 2 3 0 . 9 3 ( g )  a n d  4 0  C .F .R . 2 3 0 .9 8 .

11 F o r  e x a m p le s  o f  A la s k a  fe e -b a s e d  c o m p e n s a to ry  p ro g ra m s  o r  m itig a tio n  b a n k s , se e  

h ttp : //w w w .g re a tla n d tru s t .o rg /w h a tw e d o /w e tla n d m itig a tio n .h tm l a n d  h ttp ://w w w .su -  

k n ik m itig a tio n b a n k .c o m /.

http://www.gpo
http://www.greatlandtrust.org/whatwedo/wetlandmitigation.html
http://www.su-


[mjitigation bank m e a n s  a  s ite , o r  s u ite  o f  s ite s , w h e re  re s o u rc e s  (e .g .,  

w e tla n d s , s tre a m s , r ip a r ia n  a r e a s )  a re  re s to re d , e s ta b lis h e d , e n h a n c e d , 

a n d /o r  p r e s e rv e d  fo r  th e  p u rp o s e  o f  p ro v id in g  c o m p e n s a to r y  m itig a tio n  fo r  

im p a c ts  a u th o r iz e d  b y  [D e p a r tm e n t o f  th e  A rm y ] p e rm its . In  g e n e ra l, a  

m it ig a tio n  b a n k  s e lls  c o m p e n s a to ry  m itig a tio n  c re d its  to  p e rm itte e s  w h o s e  

o b lig a tio n  to  p r o v id e  c o m p e n s a to ry  m it ig a tio n  is th e n  tra n s fe r re d  to  th e  

m it ig a tio n  b a n k  s p o n s o r . T h e  o p e ra tio n  a n d  u s e  o f  a  m itig a tio n  b a n k  are  

g o v e r n e d  b y  a  m it ig a tio n  b a n k in g  in s tr u m e n t.12

M o s t  r e q u ir e d  w e tla n d s  m itig a tio n  in  A la s k a  is a c h ie v e d  b y  a v o id in g  o r  m in im iz in g  

im p a c ts , b u t  o n  o c c a s io n  th e  C o rp s  re q u ire s  c o m p e n s a to ry  m it ig a tio n .13 C o m p e n s a to ry  

m itig a tio n , o r  re q u ir in g  a n  a p p lic a n t  to  re p la c e  a ffe c te d  w e tla n d s  a s  a  c o n d itio n  o f  a  4 0 4  

p e rm it,  u s u a lly  o c c u rs  o n ly  w h e n  th e  m o s t f ra g ile  w e tla n d s  a re  d is tu rb e d .

C o m p e n s a to r y  m it ig a tio n  fo r  u n a v o id a b le  im p a c ts  m a y  b e  re q u ire d  to  

e n s u re  th a t  a n  a c tiv ity  re q u ir in g  a  s e c tio n  4 0 4  p e r m it  c o m p lie s  w ith  th e  

S e c tio n  4 0 4 ( b ) ( 1 )  G u id e lin e s . D u rin g  th e  4 0 4 ( b ) ( 1 )  G u id e lin e s  c o m p lia n c e  

a n a ly s is , th e  d is tr ic t  e n g in e e r  m a y  d e te rm in e  th a t  a  [ 4 0 4 ]  p e rm it  fo r  th e
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12 F o r  a  d e ta ile d  e x p la n a tio n  o f  m itig a tio n  b a n k in g , se e  h ttp : //w w w .m itig a tio n b a n k in g .o rg /  

a b o u t/ w h a tis m itig a tio n b a n k in g .h tm l (a c c e s s e d  o n  J u ly  1 3 , 2 0 1 1 ) .

13 C o m p e n s a to r y  m it ig a tio n  is a c tu a lly  th e  th ird  s te p  in  a  s e q u e n c e  o f  a c tio n s  

th a t  m u s t  b e  fo llo w e d  to  o ffs e t im p a c ts  to  a q u a tic  re s o u rc e s . T h e  1 9 9 0  

M e m o r a n d u m  o f  A g r e e m e n t (M O A ) b e tw e e n  th e  E n v iro n m e n ta l 

P r o te c t io n  A g e n c y  (E P A )  a n d  th e  D e p a r tm e n t o f  A rm y  e s ta b lis h e s  a th re e -  

p a r t  p ro c e s s , k n o w n  a s  th e  m itig a tio n  s e q u e n c e  to  h e lp  g u id e  m itig a tio n  

d e c is io n s  a n d  d e te r m in e  th e  ty p e  a n d  le v e l o f  m itig a tio n  re q u ire d  u n d e r  

C le a n  W a te r  A c t S e c tio n  4 0 4  re g u la tio n s .

S te p  1. A v o id  - A d v e r s e  im p a c ts  to  a q u a tic  re s o u rc e s  a re  to  b e  a v o id e d  

a n d  n o  d is c h a rg e  s h a ll b e  p e rm itte d  i f  th e re  is a  p ra c tic a b le  a lte rn a tiv e  

w ith  le ss  a d v e rs e  im p a c t.

S te p  2 . M in im iz e  - I f  im p a c ts  c a n n o t b e  a v o id e d , a p p ro p ria te  a n d  

p r a c tic a b le  s te p s  to  m in im iz e  a d v e rs e  im p a c ts  m u s t  b e  ta k e n .

S te p  3 . C o m p e n s a te  - A p p ro p r ia te  a n d  p ra c tic a b le  c o m p e n s a to ry  

m it ig a tio n  is r e q u ir e d  fo r  u n a v o id a b le  a d v e rs e  im p a c ts  w h ic h  re m a in . T h e  

a m o u n t  a n d  q u a lity  o f  c o m p e n s a to ry  m itig a tio n  m a y  n o t  s u b s titu te  fo r  

a v o id in g  a n d  m in im iz in g  im p a c ts .

S e e  h ttp : //w w w .e p a .g o v /o w o w /w e tla n d s /p d f/C M itig a tio n .p d f  (a c c e s s e d  J u ly  1 3 , 2 0 1 1 ) .  

S e e  a ls o  th e  a tta c h e d  E P A  fa c ts h e e t  o n  w e tla n d s  m itig a tio n  u n d e r  C W A .

http://www.mitigationbanking.org/
http://www.epa.gov/owow/wetlands/pdf/CMitigation.pdf


p r o p o s e d  a c tiv i ty  c a n n o t b e  is s u e d  b e c a u s e  o f  th e  la c k  o f  a p p ro p r ia te  a n d  

p r a c tic a b le  c o m p e n s a to r y  m itig a tio n  o p tio n s .

4 0  C .F .R . P a r t  2 3 0 . 9 1 ( c ) ( 3 ) . 14 

4 0  C .F .R . 2 3 0 . 9 3 ( a ) ( 1 )  p ro v id e s:

[ t ]h e  fu n d a m e n ta l  o b je c tiv e  o f  c o m p e n s a to r y  m itig a tio n  is to  o ffs e t 

e n v ir o n m e n ta l  lo s s e s  re s u ltin g  f ro m  u n a v o id a b le  im p a c ts  to  w a te rs  o f  th e  

U n ite d  S ta te s  a u th o r iz e d  b y  [ 4 0 4 ]  p e rm its . T h e  d is tr ic t  e n g in e e r  m u s t  

d e te r m in e  th e  c o m p e n s a to ry  m itig a tio n  to  b e  re q u ire d  in  a [ 4 0 4 ]  p e rm it, 

b a s e d  o n  w h a t  is  p ra c tic a b le  a n d  c a p a b le  o f  c o m p e n s a tin g  f o r  th e  a q u a tic  

r e s o u r c e  fu n c tio n s  th a t  w ill b e  lo s t a s  a  r e s u lt  o f  th e  p e rm itte d  a c tiv ity . 

W h e n  e v a lu a tin g  c o m p e n s a to ry  m itig a tio n  o p tio n s , th e  d is tr ic t  e n g in e e r  

w ill  c o n s id e r  w h a t  w o u ld  b e  e n v ir o n m e n ta lly  p re fe ra b le . In  m a k in g  th is  

d e te r m in a tio n , th e  d is tr ic t  e n g in e e r  m u s t  a s s e s s  th e  l ik e lih o o d  fo r  

e c o lo g ic a l  s u c c e s s  a n d  s u s ta in a b ility , th e  lo c a tio n  o f  th e  c o m p e n s a tio n  s ite  

re la t iv e  to  th e  im p a c t  s ite  a n d  th e ir  s ig n if ic a n c e  w ith in  th e  w a te rs h e d , a n d  

th e  c o s ts  o f  th e  c o m p e n s a to ry  m itig a tio n  p ro je c t.  In  m a n y  c a s e s , th e  

e n v ir o n m e n ta l ly  p re fe ra b le  c o m p e n s a to ry  m itig a tio n  m a y  b e  p ro v id e d  

th r o u g h  m itig a tio n  b a n k s  o r in - lie u  fe e  p r o g r a m s  b e c a u s e  th e y  u s u a lly  

in v o lv e  c o n s o lid a tin g  c o m p e n s a to ry  m itig a tio n  p ro je c ts  w h e re  

e c o lo g ic a lly  a p p ro p r ia te , c o n s o lid a tin g  r e s o u rc e s , p ro v id in g  f in a n c ia l 

p la n n in g  a n d  s c ie n tif ic  e x p e r tis e  (w h ic h  o f te n  is  n o t p ra c tic a l fo r  

p e r m it te e - r e s p o n s ib le  c o m p e n s a to ry  m it ig a t io n  p ro je c ts ) ,  re d u c in g  

te m p o r a l  lo s s e s  o f  fu n c tio n s , a n d  r e d u c in g  u n c e r ta in ty  o v e r  p r o je c t  

s u c c e s s . C o m p e n s a to r y  m itig a tio n  re q u ire m e n ts  m u s t b e  c o m m e n s u ra te  

w ith  th e  a m o u n t  a n d  ty p e  o f  im p a c t th a t  is  a s s o c ia te d  w ith  a  p a r tic u la r
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14 N o te  th a t  u n d e r  4 0  C .F .R . P a r t  2 3 0 ( e ) ,  3 3  C .F .R . P a r ts  3 2 5  a n d  3 3 2 ,  a n d  4 0  C .F .R . P a rt 

2 3 0  a p p ly  in s te a d  o f

( 1 )  th e  " F e d e ra l  G u id a n c e  fo r th e  E s ta b lis h m e n t,  U s e , a n d  O p e ra tio n  o f  M itig a tio n  

B a n k s ,"  is s u e d  o n  N o v e m b e r  2 8 ,  1 9 9 5 ;

( 2 )  th e  " F e d e ra l G u id a n c e  o n  th e  U s e  o f  In -L ie u  F e e  A rra n g e m e n ts  fo r  

C o m p e n s a to r y  M itig a t io n  U n d e r  S e c tio n  4 0 4  o f  th e  C le a n  W a te r  A c t  a n d  S e c tio n  1 0  o f  

th e  R iv e r s  a n d  F la rb o rs  A c t,"  is s u e d  o n  N o v e m b e r  7 ,  2 0 0 0 ;

( 3 )  R e g u la to r y  G u id a n c e  L e tte r  0 2 - 0 2 ,  " G u id a n c e  o n  C o m p e n s a to ry  M itig a tio n  

P ro je c ts  fo r  A q u a tic  R e s o u rc e  Im p a c ts  U n d e r  th e  C o rp s  R e g u la to ry  P ro g ra m  P u rs u a n t to  

S e c tio n  4 0 4  o f  th e  C le a n  W a te r  A c t a n d  S e c tio n  1 0  o f  th e  R iv e rs  a n d  H a rb o rs  A c t o f  

1 8 9 9 "  is s u e d  o n  D e c e m b e r  2 4 ,  2 0 0 2 ;  a n d

( 4 )  th e  p r o v is io n s  re la tin g  to  th e  a m o u n t, ty p e , a n d  lo c a tio n  o f  c o m p e n s a to ry  

m it ig a tio n  p r o je c ts ,  in c lu d in g  th e  u s e  o f  p r e s e r v a tio n , in  th e  F e b ru a ry  6 , 1 9 9 0 ,  

M e m o r a n d u m  o f  A g r e e m e n t  b e tw e e n  th e  D e p a r tm e n t  o f  th e  A rm y  a n d  th e  E n v iro n m e n ta l  

P r o te c tio n  A g e n c y  o n  th e  D e te rm in a tio n  o f  M itig a tio n  U n d e r  th e  C le a n  W a te r  A c t 

S e c tio n  4 0 4 ( b ) ( 1 )  G u id e lin e s  (a l l  o th e r  p r o v is io n s  o f  th e  1 9 9 0  m e m o r a n d u m  r e m a in  in  

e f f e c t).
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[ 4 0 4 ]  p e rm it.  P e r m it  a p p lic a n ts  a re  re s p o n s ib le  fo r  p ro p o s in g  an  

a p p r o p r ia te  c o m p e n s a to r y  m itig a tio n  o p tio n  to  o ffs e t u n a v o id a b le  im p a c ts .

I f  y o u  a re  in te r e s te d  in  m o re  in fo rm a tio n , p e r h a p s  th e  b e s t  n u ts  a n d  b o lts  s u m m a ry  o f  

e x is tin g  w e tla n d s  c o m p e n s a to r y  m itig a tio n  r e q u ir e m e n ts  in  A la s k a  is f o u n d  in  A la s k a  

D is tr ic t  C o rp s  " R e g u la to ry  G u id a n c e  L e tte r , R G L  ID  N o . 0 9 - 0 1 ." 15

What are our state laws relating to wetlands mitigation?

T h e  s ta te  d o e s  n o t  h a v e  a n y  la w s  th a t  d ire c tly  p e r ta in  to  w e tla n d s  m itig a tio n . T h e  C o rp s , 

in  p a r tn e r s h ip  w ith  th e  E P A , is  re s p o n s ib le  fo r  im p le m e n tin g  th e  4 0 4  w e tla n d s  p e rm ittin g  

p r o g r a m  in  A la s k a . E P A  s ta f f  in  A la s k a  r e v ie w  p ro je c ts  a n d  h a v e  th e  a u th o r ity  to  

p ro h ib it ,  d e n y , o r  re s tr ic t  th e  u s e  o f  a n y  d e f in e d  a r e a  o f  w e tla n d s  a s  a  d is p o s a l o r  f ill  site . 

E P A  e n fo rc e s  C le a n  W a te r  A c t S e c tio n  4 0 4  p r o v is io n s .16

W h ile  th e  C o rp s  a n d  th e  E P A  a re  re s p o n s ib le  fo r  im p le m e n ta tio n  o f  th e  4 0 4  p ro g ra m  in  

A la s k a , S e c tio n  4 0 1  o f  C W A  p r o v id e s  A la s k a  w ith  th e  le g a l a u th o r ity  to  re v ie w  a n  

a p p lic a tio n  o r  p r o je c t  th a t  r e q u ir e s  a  p e r m it  th a t  m ig h t  re s u lt  in  a  d is c h a rg e  in to  w a te rs  o f  

th e  U .S . T h e  s ta te  u s e s  4 0 1  w a te r  q u a lity  c e r tif ic a tio n  a s  its  p r im a ry  m e c h a n is m  to  

re g u la te  w e tla n d s  a t th e  s ta te  le v e l. T h e  a p p lic a n t  m u s t  a p p ly  fo r  a n d  o b ta in  a  C e rtif ic a te  

o f  R e a s o n a b le  A s s u r a n c e  f ro m  th e  A la s k a  D e p a r tm e n t o f  E n v iro n m e n ta l  C o n s e rv a tio n  

(D E C ) to  c o n d u c t  a  re g u la te d  a c tiv ity . B y  a g r e e m e n t  b e tw e e n  th e  C o rp s  a n d  th e  D E C , 

th e  " P u b lic  N o tic e  o f  A p p lic a t io n  fo r  P e rm it"  n o tic e d  b y  th e  C o rp s  fo r  a n  in d iv id u a l 

p e r m it  s e rv e s  a s  th e  D E C  a p p lic a tio n  fo r  a  C e r tif ic a te  o f  R e a s o n a b le  A s s u ra n c e . D E C  

re v ie w s  th e  p r o je c t  a s  d e s c r ib e d  in  th e  C o rp s  p r o je c t  p u b lic  n o tic e ;  c o o rd in a te s  w ith  o th e r  

s ta te  a n d  fe d e ra l a g e n c ie s  a n d  lo c a l g o v e rn m e n ts ;  re v ie w s  a n y  p u b lic  c o m m e n ts;  a n d  

e ith e r  a p p ro v e s , a p p ro v e s  w ith  c o n d itio n s , w a iv e s , o r  d e n ie s  a  p r o je c t  b a s e d  o n  

c o m p lia n c e  w ith  C W A , s ta te  w a te r  q u a lity  s ta n d a rd s ,  a n d  o th e r  a p p lic a b le  s ta te  la w s .17

15 A v a ila b le  J u ly  1 3 , 2 0 1 1 ,  a t  h ttp : //w w w .s u -k n ik m itig a tio n b a n k .c o m /im a g e s /

A K _ D is tr ic t_ M itig a tio n _ R G L - 1 .p d f.

16 U n d e r  3 3  U .S .C . 1 3 4 4 ( g ) ,  a  s ta te  th a t  d e s ire s  to  a d m in is te r  its  o w n  in d iv id u a l a n d  

g e n e ra l 4 0 4  p e r m it  p r o g r a m  f o r  th e  d is c h a rg e  o f  d r e d g e d  o r  f ill  m a te r ia l  in to  n a v ig a b le  

w a te rs  m a y  a s s u m e  c o n tro l  o f  its  o w n  4 0 4  p e rm ittin g  p r o g r a m  i f  c e r ta in  c o n d itio n s  a re

17 N o te  th a t  th e  s ta te  m a y  a ls o  r e g u la te  w e tla n d s  u n d e r  A S  1 6 .0 5 .8 7 1 :

Sec. 16.05.871. Protection of fish and game, ( a )  T h e  c o m m is s io n e r  

s h a ll, in  a c c o rd a n c e  w ith  A S  4 4 . 6 2  (A d m in is tr a t iv e  P ro c e d u re  A c t) ,  

s p e c ify  th e  v a r io u s  r iv e rs , la k e s , a n d  s tre a m s  o r  p a r ts  o f  th e m  th a t  a re  

im p o r ta n t  fo r  th e  s p a w n in g , re a r in g , o r  m ig r a t io n  o f  a n a d ro m o u s  fish .

( b )  I f  a  p e r s o n  o r  g o v e rn m e n ta l  a g e n c y  d e s ire s  to  c o n s tru c t  a  

h y d r a u lic  p ro je c t,  o r  u s e ,  d iv e rt, o b s tru c t,  p o llu te , o r  c h a n g e  th e  n a tu ra l 

f lo w  o r  b e d  o f  a  s p e c if ie d  r iv e r , la k e , o r  s tre a m , o r  to  u s e  w h e e le d , 

tra c k e d , o r  e x c a v a tin g  e q u ip m e n t o r  lo g - d r a g g in g  e q u ip m e n t  in  th e  b e d  o f

http://www.su-knikmitigationbank.com/images/
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Final note
T h is  is  a  c o m p le x  a r e a  o f  la w  th a t  d e f ie s  a b b re v ia te d  e x p la n a tio n . W h ile  I'll b e  o u t  o f  th e  

o ff ic e  o n  m a n d a to r y  le a v e  u n til  A u g u s t  1, i f  y o u  h a v e  s p e c if ic  q u e s tio n s , p le a s e  d o  n o t 

h e s ita te  to  c o n ta c t  o u r  o ff ic e .

T L A B d jw  

1 l - 3 4 2 .1 jw

A tta c h m e n t

a  s p e c if ie d  r iv e r , la k e , o r  s tre a m , th e  p e r s o n  o r  g o v e rn m e n ta l  a g e n c y  s h a ll 

n o tify  th e  c o m m is s io n e r  o f  th is  in te n tio n  b e fo re  th e  b e g in n in g  o f  th e  

c o n s tru c tio n  o r  u se .

( c )  T h e  c o m m is s io n e r  s h a ll a c k n o w le d g e  re c e iv in g  th e  n o tic e  b y  

re tu rn  f ir s t  c la s s  m a il. I f  th e  c o m m is s io n e r  d e te r m in e s  th a t  th e  fo llo w in g  

in fo rm a tio n  is  r e q u ire d , th e  le tte r  o f  a c k n o w le d g e m e n t  sh a ll r e q u ir e  th e  

p e rs o n  o r  g o v e rn m e n ta l  a g e n c y  to  s u b m it  to  th e  c o m m is s io n e r:

( 1 )  fu ll p la n s  a n d  s p e c if ic a tio n s  o f  th e  p ro p o s e d  

c o n s tr u c tio n  o r  w o rk ;

( 2 )  c o m p le te  p la n s  a n d  s p e c if ic a tio n s  f o r  th e  p ro p e r  

p r o te c t io n  o f  f is h  a n d  g a m e  in  c o n n e c tio n  w ith  th e  c o n s tru c tio n  o r  w o rk , 

o r  in  c o n n e c tio n  w ith  th e  use; a n d

( 3 )  th e  a p p ro x im a te  d a te  th e  c o n s tru c tio n , w o rk , o r  u s e  w ill

b e g in .

( d )  T h e  c o m m is s io n e r  s h a ll a p p ro v e  th e  p r o p o s e d  c o n s tru c tio n , 

w o rk , o r  u s e  in  w r it in g  u n le s s  th e  c o m m is s io n e r  f in d s  th e  p la n s  a n d  

s p e c if ic a tio n s  in s u f f ic ie n t  fo r  th e  p ro p e r  p r o te c tio n  o f  f is h  a n d  g a m e .

U p o n  a  f in d in g  th a t  th e  p la n s  a n d  s p e c if ic a tio n s  a re  in s u ff ic ie n t  fo r  th e  

p ro p e r  p r o te c tio n  o f  f is h  a n d  g a m e , th e  c o m m is s io n e r  s h a ll  n o tif y  th e  

p e r s o n  o r  g o v e r n m e n ta l  a g e n c y  th a t  s u b m itte d  th e  p la n s  a n d  s p e c if ic a tio n s  

o f  th a t  f in d in g  b y  f irs t  c la s s  m a il. T h e  p e rs o n  o r  g o v e rn m e n ta l  a g e n c y  

m a y , w ith in  9 0  d a y s  o f  re c e iv in g  th e  n o tic e , in i t ia te  a  h e a r in g  u n d e r  

A S  4 4 . 6 2 . 3 7 0 .  T h e  h e a r in g  is  s u b je c t to  A S  4 4 . 6 2 . 3 3 0  -  4 4 .6 2 .6 3 0 .

F o r  a  q u ic k  o v e r v ie w  o f  th e  ro le  o f  th e  v a r io u s  f e d e ra l  a n d  s ta te  a g e n c ie s  a n d  lo c a l 

g o v e rn m e n ts  in  r e la t io n  to  A la s k a 's  w e tla n d s , se e  h ttp : //w w w .d e c .s ta te .a k .u s /w a te r/  

w w d p /w e tla n d s / in d e x .h tm  (a c c e s s e d  o n  J u ly  1 3 , 2 0 1 1 ) .

http://www.dec.state.ak.us/water/


The objective of the Clean Water Act (CWA) is to restore and maintain the 
chemical, physical, and biological integrity o f the Nation’s waters. Toward 
achievement of this goal, the CWA prohibits the discharge of dredged or f il l 
material into waters o f the United States unless a permit issued by the Army 
Corps o f Engineers or approved State under CWA Section 404 authorizes such a 
discharge.

For every authorized discharge, the adverse impacts to wetlands, streams and 
other aquatic resources must be avoided and minimized to the extent practicable.
For unavoidable impacts, compensatory mitigation is required to replace the loss 
of wetland and aquatic resource functions in the watershed. Compensatory mitigation 
refers to the restoration, establishment, enhancement, or in certain circumstances preservation of wetlands, 
streams or other aquatic resources fo r the purpose of offsetting unavoidable adverse impacts.

o

o

The M itig a tio n  Sequence
Compensatory mitigation is actually the third step in 
a sequence of actions that must be followed to offset 
impacts to aquatic resources. The 1990 Memorandum I
of Agreement (MOA) between the Environmental. I
Protection Agency (EPA! and the Department of Ainiy 
establishes a three-part process, known as the :
nitigation sequence to help guide mitigation i

decisions and determine the type and level of I
mitigation required under Clean Water Act Section 
404 regulations.

,  „     __________
Step 1. Avoid - Adverse impacts to aquatic resources
are to be avoided and no discharge shall be
permitted if there is a practicable alternative with
fess adverse impact.
’f - . i .,. uyrr , r IAfFkMAijAjg' Ssli/T: ; , 
Step 2. Minimize - If impacts cannot be lavoided, 
appropriate and practicable steps, to minimize 
adverse impacts must be taken. . ' it!'}
Step 3. Compensate - Appn , 
compensatory mitigation is 
unavoidable adverse impacts ’ 
amount and quality of con . 
not substitute for avoiding and

Methods of Compensatory Mitigation:

E ven a fte r a vo id in g  and m in im iz in g  im pacts, p ro jects tha t w i l l  cause 
adverse im pacts  to  w etlands, stream s and o ther aquatic  resources 
ty p ic a lly  requ ire  some type  o f  com pensatory m itig a tio n . The  A rm y  

C orps o f  Engineers (o r approved state a u th o rity ) is respons ib le  fo r 
de te rm in in g  the appropria te  fo rm  and am ount o f  com pensatory m itig a tio n  
requ ired. M e thods o f  com pensatory m it ig a tio n  inc lude  res to ra tion , 
establishm ent, enhancem ent and p reserva tion .

• R e s to ra tio n : R e-estab lishm ent o r rehabi I i lita tio n  o f  a w e tland  o r other 
aquatic  resource w ith  the  goal o f  re tu rn in g  natura l o r h is to ric  fu n c tio n s  and 
characte ris tics  to  a fo rm e r o r degraded w e tla n d . R esto ra tion  m ay resu lt in a 
ga in  in w e tland  fu n c tio n  or w e tland  acres, o r both.

• E s ta b lis h m e n t (C re a tio n ) : The  deve lopm ent o f  a w etland o r other aquatic 
resource w here a w e tla n d  d id  not p re v io u s ly  ex is t th rough m an ip u la tio n  o f  the 
phys ica l, chem ica l and /o r b io lo g ic a l characte ris tics o f  the site. Successful 
estab lishm ent resu lts in  a net gain in  w e tland  acres and fu n c tion .

• E n h a n c e m e n t: A c t iv it ie s  conducted w ith in  ex is ting  w etlands tha t he ighten, 
in tens ify , o r im p ro ve  one or m ore w e tla n d  functions. Enhancem ent is often 
undertaken fo r  a sp e c ific  purpose such as to  im p ro ve  w a te r q u a lity , flood  
w a te r re ten tion  o r w i ld l i fe  hab ita t. E nhancem ent results in  a gain in  w e tland  
fu n c tio n , b u t does no t resu lt in  a net ga in  in  w etland  acres.

• P re s e rv a tio n : T he  perm anent p ro te c tio n  o f  e co lo g ica lly  im p o rta n t w etlands 
o r o ther aquatic  resources th rough  the im p lem en ta tion  o f  appropria te  legal 
and phys ica l m echanism s (i.e . conserva tion  easements, t it le  transfe rs). 
P reservation m ay inc lude  p ro tec tion  o f  up land areas ad jacent to  w etlands as 
necessary to  ensure p ro tec tion  o r enhancem ent o f  the aquatic ecosystem. 
P reservation does no t resu lt in  a net ga in  o f  w etland  acres and m ay o n ly  be 
used in certa in  c ircum stances, in c lu d in g  w hen the resources to  be preserved 
co n tribu te  s ig n if ic a n tly  to  the e co log ica l sus ta in ab ility  o f  the w atershed.

The American Crocodile, a Federal Endangered Species, 
makes its home in the Everglades Mitigation Bank.

Source: Compensatory Mitigation for Losses of Aquatic Resources, 40 CFR Part 230 
Subpart J and 33 CFR Part 332.



M e c h a n is m s  fo r  C o m p e n s a to ry  M it ig a t io n :
Compensatory mitigation for unavoidable wetland impacts may be accomplished through three distinct mechanisms. With permittee-responsible mitigation, the 
permittee maintains liability for the construction and long-term success o f tire site. Mitigation banking and in-lieu fee mitigation are forms o f1"third party" 
compensation, where the liability for pro ject success is transferred to the mitigation bank or in-lieu fee sponsor.

• Perm ittee-R esponsib le M it ig a tio n : Restoration, establisliment, enhancement or preservation o f  wetlands undertaken by a permittee in 
order to compensate fo r wetland impacts resulting from  a specific project. The permittee performs the m itigation  after the perm it is issued 
and is u ltim ate ly responsible fo r im plementation and success o f  the m itigation. Permittee-responsible m itigation may occur at the site o f  the 
permitted impacts or at an o ff-s ite  location w ith in  the same watershed.

• M it ig a tio n  B a nk ing : A  wetlands m itiga tion  bank is a wetland area that has been restored, established, enhanced or preserved, which is 
then set aside to compensate fo r future conversions o f  wetlands fo r development activities. Permittees, upon approval o f  regulatory 
agencies, can purchase credits from  a m itiga tion  bank to meet their requirements fo r compensatory m itigation. The value o f  these “ credits”  
is determined by quantify ing the wetland functions or acres restored or created. The bank sponsor is u ltim ate ly responsible fo r the success 
o fth e  project. M itiga tion  banking is performed "o ff-s ite ," meaning it is at a location not on or immediately adjacent to  the site o f  impacts, 
but w ith in  the same watershed. Federal regulations establish a flexib le preference for using credits from a m itigation bank over the other 
compensation mechanisms.

• In -L ie u  Fee M it ig a t io n : M itiga tion  that occurs when a permittee provides funds to an in-lieu-fee sponsor (a public agency or non-pro fit 
organization). Usually, the sponsor collects funds from m ultip le  permittees in order to pool the financial resources necessary to bu ild  and 
maintain the m itigation  site. The in -lieu  fee sponsor is responsible fo r the success o f  the m itigation. L ike  banking, in -lieu  fee m itigation is 
also "o ff-s ite ," but unlike m itigation banking, it  typ ica lly  occurs after the permitted impacts.

Federal 'Wetlands M itigation Regulations and Guidance
Available at: www.epa.gov/wetlandsmitigation/

Section 404(b)(1) Guidelines, In  1980,.EPA finalized regulations that constitute the substantive environmental criteria used 
in evaluating activities regulated under Section 404 o f the Clean Water Act.

Compensatory Mitigation for Jesses of AqucUic Resources; Final Rule. In 200,8, EPA and the US. Army Corps o f  Engineers,

through a joint rulemaking, expanded the Section 4 04 (b )(1 ) Guidelines to include comprehensive standards for all

three mechanisms for providing compensatory mitigation.
; ' : ■ ■ ' 4 . V ' f ':V ’ ’ : 1 ' 'y \

1990 Memorandum Of Agreement (MOA) between The Department of the Army and The Environmental Protection Agency. This
MOA contains the policy and procedures to be used in determining the type and level o f mitigation necessary to

demonstrate compliance with the Section 4 04 (b )(1 ) Guidelines. (Portions o f  this MOA that concern the type and

location o f  compensatory'' mitigation are superseded b\ the above 2008 rule.)

Recent Evaluations o f Wetlands Compensatory Mitigation
The Status and Character of Tn-Ueu Fee Mitigation in the Unites States. 2006.. Environmental Law Institute, Washington, D.G. 

Available, at www.eli.org : ■/ :. pp:C ;

2005 Status Report on Compensatory Mitigation in the United States. 2006. Environmental Law Institute, Washington, D.C. 

Available at www.eli.org
i  , - a  J i ’ r  f  t u t  f  ■ - ' -'r ' ■ ■■1 y  : • * : v • :

Corps of Engineers Does Not Have an Effective Oversight Approach to Ensure That Compensatory Mitigation Is Occurring. 2005. 

U.S. Government Accountability Office Report G A O -05-898, Washington, D.C. Available at www.gao.gov

BANKS AND FEES: The Status of Off Site Wetland Mitigation in the United States. 2002. Environmental Law Institute, 
Washington, D.C. Available at www.eli.org ■ , 1

Stakeholder Forum on Federal Wetlands Mitigation. 2001-2006. Environm ental Law Institute, Washington, D.C. Available at
w w w eh.org :0; '' ’■ . r C :: 7

; ■. • y d': z . -  y.-is .Vtsrt's ' g-:4 f  . . p F C - p > •<
National Academy o f  Sciences. Compensatingfor Wetland Losses Under the Clean Water Act. 2001. National Academy Press, 

Washington, D.C. Available at www.nap.edu j . ■ , 'Fi -i t ys-'\ • . ■ . pi T, '■ . ; ', (■:.)=■
Wetlands Protection: Assessments Needed to Determine Effectiveness of InLieuFee Mitigation. 2001. US. General Accounting 

Office Report GAO-O!-325. Washington, D.C. Available at www.gao.gov

http://www.epa.gov/wetlandsmitigation/
http://www.eli.org
http://www.gao.gov
http://www.nap.edu
http://www.gao.gov
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G o o d  E v e n in g . F o r  th e  re c o rd , m y  n a m e  is K a ra  M o ria rty  a n d  I a m  th e  E x e c u tiv e  D ire c to r o f  th e  

A la s k a  O il a n d  G as A s s o c ia tio n , c o m m o n ly  re fe rre d  to  as “A O G A ” . O n  b e h a lf  o f  th e  16  m e m b e rs  o f  

A O G A , w h o  a c c o u n t fo r  th e  m a jo rity  o f  oil a n d  g as  e x p lo ra tio n , d e v e lo p m e n t, p ro d u c tio n , 

tra n s p o rta tio n  a n d  re fin in g  o f  o il a n d  g as o n sh o re  an d  o ffsh o re  in A la sk a , I a p p re c ia te  th e  o p p o rtu n ity  to  

te s tify  on S e n a te  B ill N o . 2 7  w h ic h  a u th o riz e s  th e  S tate  to  e v a lu a te  a n d  se e k  p rim a c y  fo r  th e  p e rm ittin g  

o f  d re d g e  a n d  fill a c tiv itie s  u n d e r  S e c tio n  4 0 4  o f  th e  C le a n  W a te r A ct.

A O G A  a p p la u d s  th e  G o v e rn o r’s e ffo rts  to  s tre a m lin e  p e rm ittin g  p ro c e sse s  th is  se ssio n  w ith  th e  

in tro d u c tio n  o f  b ills  lik e  th is  a n d  SB  2 6 ,  a u th o riz in g  g e n e ra l p e rm ittin g  a n d  re fo rm in g  p ro c e d u re s  

re la tin g  to  th e  d isp o sa l a n d  e x c h a n g e  o f  sta te  lan d . W e a p p re c ia te  th e  A d m in is tra tio n ’s in te n t to  

e n c o u ra g e  re sp o n sib le  d e v e lo p m e n t o f  A la s k a ’s re so u rc e s  b y  s im p lify in g  th e  p ro c e ss . A s  w e  go th ro u g h  

th is  p ro c e ss  o f  a ssu m in g  p rim a c y , w e  w ill w a n t to  b e c a re fu l to  e n su re  th a t th e  a ssu m p tio n  o f  S e c tio n  

4 0 4  p rim a c y  ta n g ib ly  s tre a m lin e s  th e  p e rm ittin g  p ro c e ss  in  A la sk a  a n d  d o e s  n o t in ste a d  re su lt in a  

d u p lic a tiv e  o r  m o re  c u m b e rso m e  p ro c e ss , w h ic h  w e  k n o w  is n o t th e  A d m in is tra tio n ’s in tent.

T o  d ate , o n ly  tw o  s ta te s , M ic h ig a n  an d  N e w  Je rse y , h a v e  a ssu m e d  S e c tio n  4 0 4  p rim a c y . T h is  is 

in  c o n tra st to  th e  fo rty -fiv e  s ta te s  th a t h a v e  a ssu m e d  p rim a c y  o f  th e  p o in t so u rce  d isc h a rg e  p ro g ra m  

u n d e r S e c tio n  4 0 2 ,  in c lu d in g  A la s k a  w h ic h  fin ish e d  its p h a se d  im p le m e n ta tio n  o f  th e  A la sk a  P o llu ta n t 

D isc h a rg e  E lim in a tio n  S y ste m  th is  p a s t y e a r. A O G A  w a s p ro u d  to  p a rtic ip a te  in  th a t p ro c e ss  w h ic h  h as 

re s u lte d  in a  m o re  e ff ic ie n t p e rm ittin g  p ro c e ss  u n d e r  S e c tio n  4 0 2 .  S ta te  p rim a c y  o f  d re d g e  a n d  fill 

p e rm ittin g , h o w e v e r, m a y  p o s e  a d m in is tra tiv e  a n d  fin a n c ia l b a rrie rs  u n iq u e  to  S e c tio n  4 0 4  assu m p tio n .

mailto:moriarty@aoga.org


S o m e o f  th e  in itia l d iffe re n c e s  m a y  in c lu d e  a  la c k  o f  fe d e ra l fu n d in g  a n d  th e  u n c e rta in ty  su rro u n d in g  

d e v e lo p m e n t a n d  p ro je c ts  n e a r w a te rs  a n d  w e tla n d s  th a t m a y  o r  m a y  n o t  be su b je c t to  sta te  a ssu m p tio n , 

w h ic h  w e  w ill n o t k n o w  u n til  th e  S ta te  is  a llo w e d  to  s ta rt th is  p ro c e ss .

T h e  re q u ire m e n t th a t  s ta te s  a ssu m e  th e  en tire  d re d g e  a n d  fill p ro g ra m  all a t o n c e  can  re s u lt  in  a 

c o m p le x , le n g th y  a n d  e x p e n siv e  p ro c e s s  w ith  no c e rta in ty  th a t E P A  w ill a p p ro v e  th e  re q u e st. A n d  w h ile  

a  m a jo rity  o f  th e  n a tio n ’s w e tla n d s  are  in  A la sk a , m a n y  o f  th e se  m a y  b e  n o n -a ssu m a b le  b y  th e  S tate  

u n d e r  th e  C le a n  W a te r  A c t’s g e o g ra p h ic a l lim ita tio n s  a n d  w o u ld  re m a in  su b je c t to  fe d e ra l ju r is d ic tio n  

a n d  d u p lic a tiv e  C o rp s  p e rm ittin g . F o r  th is  re a so n , w e  a p p la u d  th e  a d m in is tra tio n ’s sp o k e n  o b je c tiv e  to  

a lso  p u rsu e  sh a re d  g e n e ra l p e rm ittin g  re s p o n s ib ility  w ith  th e  C o rp s in  th e se  n o n -a ssu m a b le  w a te rs  b y  

d e v e lo p m e n t o f  a  S ta te  P ro g ra m m a tic  G e n e ra l P e rm it.

A O G A  is c o g n iz a n t th a t m a n y  o f  th e se  c o n c e rn s  w ill b e  e x a m in e d  m o re  th o ro u g h ly  b y  th e  

a d m in is tra tio n  a fte r  p a ssa g e  o f  th is  b ill. I f  th e  b ill is p a sse d , w e  lo o k  fo rw a rd  to  w o rk in g  in  ta n d e m  w ith  

th e  a d m in is tra tio n  a n d  o th e r  s ta k e h o ld e rs  to  e n su re  th a t S e c tio n  4 0 4  a ssu m p tio n  w ill b e e ffe c tiv e  b o th  

fo r  th e  sta te  a n d  in d u stry , a n d  is a c h ie v a b le  in  A la sk a  w ith o u t u n d u ly  b u rd e n in g  sta te  re so u rc e s .
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Kachemak Bay Conservation Society
3734 Ben Walters In. Homer, AK 99603 
907 235.8214
kbayconservatjon@gmon.com

February 4, 2 01 3

D ear S tate  Legislators, RE: HB78 & SB27-Regulation of Dredge and Fill Activities

Kachem ak Bay C onservation Society (KBCS) op p o ses HB78 & SB27 for th e  following reasons:

1. Gov. Parnell proposes to  allow th e  D epartm ents of Natural R esources and th e  D epartm ent of 

Environm ental C onservation to  take control of perm itting dredge and fill activities. By rem oving 

th e  au th o rity  of th e  U.S. Army Corps of Engineers, o u r w etlands would no longer have th e  

protection  of th e  federal National Environm ental Policy Act process. KBCS feels th a t this is yet 

a n o th e r a tte m p t of th e  governor to  perm it irresponsible resource developm ent of Alaskan 

w etlands.

2. Historically this program  has proven to  be extrem ely expensive to  adm inister.

3. W etlands are  such an im perative resource for th e  ecosystem  and all th e  wildlife th a t depends 

on th a t ecosystem . They also are essential for flood control and filtering w aters before they 

e n te r  stream s, lakes, & oceans; thus protecting w etlands is essential.

4. W etlands are  recognized as im p o rtan t featu res in th e  landscape th a t provide num erous 

beneficial services for people and for fish and wildlife. Some of th e se  services, or functions, 

include protecting and improving w a te r quality, providing fish and wildlife habitats, storing 

floodw aters, and m aintaining surface w a te r flow during dry periods. These beneficial services, 

considered valuable to  societies w orldw ide, are  th e  result of th e  in h eren t and unique natural 

characteristics of w etlands.

KBCS feels th a t protecting w etlands is becom ing m ore im portant as clim ate change and global w arm ing 

cause's sea level rising and su p er storm s. It is in th e  s ta te 's  best in terest to  p ro tect and save w etlands 

fo r fu tu re  generations.

Sincerely,

Roberta Highland, President 

Kachemak Bay Conservation Society 

3 7 3 4  Ben W alters Lane 

Hom er, AK 9 9 6 0 3  

9 0 7 -2 3 5 -8 2 1 4

kbavconservation(5)gm ail.com

w w w .kbavconservation.org

The Kachemak Bay Society's mission is to protect the environmnet of the Kachemak bay region and encourage 
sustainable use and stewardship of local natural resources through advocacy, education, information, and collaboration.
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http://www.kbavconservation.org

