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I am requesting a hearing in Senate Resources Committee for SB 105, “An Act

requiring the state to quitclaim to thefederal government land or an interest in
land that was wrongfully or erroneously conveyed to the state by the federal

government” at your earliest convenience.

I am attaching the backup information for the bill.

Thank you for your cogperation.
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SPONSOR STATEMENT
Quitclaim Deed for Native Allotments

43 U.S. CODE § 1635 - STATE SELECTIONS AND CONVEYANCES (c) Prior
tentative approvals:

“(1) AIl tentative approvals of State of Alaska land selections pursuant to the
Alaska Statehood Act are hereby confirmed, subject only to valid existing rights
and Native selection rights under the Alaska Native Claims Settlement Act...”

The Alaska Native Allotment Act of 1906, enacted on May 17, 1906, permitted individual Alaska
Natives to acquire title to up to 160 acres of land. A native allotment is a valid existing right
to title that has been through the certification process with BIA.

Currently, when the federal government has “wrongfully or erroneously” conveyed land to
the state because there was a prior, legitimate claim to the land, the director of the Division
of Lands is not required to make right and quitclaim deed the land back to the federal
government so BLM can deed the land to the person who filed the allotment claim or his or
her surviving family members.

There will be a few cases where there will be extenuating circumstances that would
prevent the State from righting a wrong but they must be clearly unsolvable, such as native
allotments that are situated along the TAPS.

There are over 200 individual native allotments acquired under the Native Allotment Act
of 1906 that have erroneously been titled to the State of Alaska by BLM. These allotments
have been well documented and verified by BLM. My native allotment bill would require
DNR title native allotment lands to BLM when the land has been “wrongfully or
erroneously” conveyed to the state, enabling BLM to grant fee simple title to the native
allotments owners or their surviving relatives.
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Quitclaim Deed for Native Allotments
SECTIONAL
Section 1. Powers and duties of the director of the Division of Lands by mandating

he or she quitclaim deeds “land or an interest in land to thefederal government after
a determination that the land or the interest in land was wrongfully or erroneously

conveyed by the federal government to the state.” Currently that director has
permissive authority to do so when land was wrongfully or erroneously conveyed to
the state.

Sec. 2. Exempts lands quitclaimed under Section 1 from AS 38.05.125,

reservation of subsurface resource rights to the State of Alaska. This would allow
for mineral rights to titled owners of native allotments.

Sec. 3. Exempts the new provision pertaining to quitclaim deed to the federal
government from AS 38.05.125, restriction on sale, lease or other disposals of
agricultural land. This eliminates the limitation on use of such land to agricultural
use.

Sec. 4. AS 38.05.035 makes quitclaim deeds to the federal government when the
land was wrongfully or erroneously conveyed to the state a permissive actions. This
statute is repealed and the quitclaim deed becomes mandatory under Section 1.
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FISCAL NOTE ANALYSIS

STATE OF ALASKA BILL NO. SB 105
2014 LEGISLATIVE SESSION

Analysis

SB 105 makes the provision mandatory for the state to quitclaim land or an interest inland to the federal government after
a determination that the land or the interest in the land was wrongfully or erroneously conveyed by the federal government
to the state by repealing AS 38.05.035(b)(9) in Section 4 and adding the provision under AS 38.05.035(a)(14) in Section 1.

Section 2 removes the ability for the state to put any standard reservation language found in AS 38.05.125(a) on
reconveyances under AS 38.05.035(a)(14). The state will not be able to reserve any of the mineral estate, including
hydrocarbons, or any rights to reach the mineral estate through the surface estate.

Section 3 removes the ability for the state to put any agricultural covenants on these reconveyances under AS
38.05.035(a)(14).

The Department of Natural Resources (DNR) does not anticipate needing additional resources to make the required
conveyances. However, there may be indeterminate costs associated with defending any breach of contract claims the state
has to defend in situations where the state may have encumbered the land with leases, easements or contracts but the
federal government does not accept those encumbrances. There may be an indeterminate potential revenue loss where
the state may have leased the mineral estate, including hydrocarbons, or collects fees from authorized improvements on
these lands, because at reconveyance the state can not reserve out those rights.

(Revised 8/16/2013 OVB) Page 2 of 2



Tan anwa C hiefs C onferenoce
Acosortiumof 42 merrbers, working in unity to advance Alaska Native Self-Determvination

Understanding Land Status Differentiations
Allotment Application (Aguilar cases) vs conveyed allotments and ANCSA lands—
Seeking Legislative Solution to Aguilar Cases

Pending allotment applications, due to erroneously conveyed allotment parcels to the State of Alaska,
must be resolved after languishing for decades, sometimes nearly 100 years. A legislative solution to
convey these parcels to their rightful owners must move forward.

Allotment titles can be subject to RS2477 access if evidence demonstrates this access pre-dates use
by the allotment applicant Less than 5%60of the pending allotment cases have trails on them.

This issue has nothing to do with recent RS2477 cases.

Conveyed land parcels: certificated Native allotments and ANCSA lands

Certificated Native allotments have been conveyed to the allotment owner, governed by certain
statutes and regulations pertaining to trust responsibilities. The title may contain provisions for access
under RS2477.

Ifthere are issues of trespass, itis the responsibility of the trustee to protect the allotment owner.
Recent cases, such as the Purdy’s in Chicken, demonstrate that trust responsibility (see TCC white
paper RS 2477 claims to access Native allotments and ANCSA lands).

ANCSA land is provided to regional and village corporations through the 1971 Alaska Native Claims
Settlement Act. Provisions for access include section 17(b) easements and RS 2477.

Access to lands to these lands, whether a certificated through federal provisions pertain to
CONVEYED, TITLED land.

Purdy and Ahtna are recent cases dealing with access (see TCC RS-2477 claims to access
Native allotments and ANCSA Lands)—in both, ample access has been granted.

RS2477 -Background

RS 2477 refers to access through statute 2477, originally enacted as Section 8 of the Mining Act of
1866 granting right-of-ways for the construction of highways over public lands. The act was
repealed in 1976 with enactment of Federal Land Policy and Management Act (FLPMA). Pre-
existing RS-2477 claims were not affected by the FLPMA repeal.



NATIVE ALLOTMENT ADJUDICATIONS

Statistics and Processes
Statistics
Total completed reviews
Total number of allotments adjudicated by  -16,030
BLM to date on all lands

BLM remaining application parcels

BLM's remaining unresolved native 303
allotment application parcels

Number of these parcels involving lands 49
never owned by the State

Number of these parcels involving lands 58

owned by the State, but not yet submitted

by BLM to DNR for review

Number of parcels submitted to DNR and 196
under State review/subject to State

decisions

DNR's reviews and adjudications
Number of parcels that have notyet been 100
adjudicated (of the 196 submitted by BLM to
DNR for review)
Number of parcels that the State has 96
determined it cannot reconvey

Narrative Description

According to BLM's statistics, approximately 16,030 native allotment parcels have been
sought in various locations across the state with BLM between January 1,1906 and today.
Ofthis total, BLM has a remaining 303 parcels to adjudicate statewide. Some of these
unresolved allotment parcels do not involve state lands - i.e., the applied-for lands are still
in federal ownership, or affect other landowners besides the State.

Most of BLM's remaining 303 parcels involve land thatis no longer in federal ownership
and has been transferred to the State as part of the statehood entitlement Unfortunately,
the State originally received these lands unaware of potential entitlements, so conflicts
have arisen in some cases.

Native allotment parcels involving state land are handled between BLM and DNR - ifa
native allottee has a potential claim for land that the federal government has transferred to
the State, BLM seeks reconveyance, by Quit Claim Deed (QCD), from the State back to the
federal government The State then adjudicates the request to determine if it is able to



return the land to BLM (for eventual conveyance to the allottee). The presumption is that
land should be returned if it can be.

Currently, BLM has about 196 unresolved parcels that it has submitted to DNR for review.1
For potential allotments on such land to be valid, the allottee’s use must pre-date the
State's selection. The State seeks to ensure that the application and adjudication by BLM is
correct, and then that there are not conditions that prevent the State from returning the
land (i.e., the State has not transferred the land to another party, or fixtures, easements, or
other construction do not occupy the land).

In addition to the 196 unresolved parcels that BLM has referred to the State, there are
approximately 54 parcels have been QCD'd to BLM. This means that these applicants
received or will receive the parcels2that they applied for, and are finally resolved.

Approximately 100 of these 196 unresolved parcels referred to DNR are being actively
reviewed, and are at various stages of the review and reconveyance process with DNR, BIA,
and/or BLM. Ultimately, the State may QCD these parcels to BLM for conveyance to an
allottee, or it may be unable to reconvey once adjudication and review has been completed.

Approximately 96 of these 196 unresolved parcels the State has been unable to reconvey
and has denied.3 There are a number of complex, fact specific reasons for these decisions
not to reconvey, but they often feature scenarios where the State has transferred valuable
interests in the applied for lands to other third parties since the State acquired interest, or
where the Legislature has designated the land should be retained for special uses, or where
the lands have already been conveyed to a third party. (See attached maps for examples).

Ofthe 96 parcels that have not been reconveyed:
e 29 are part of Legislatively Designated Areas (LDAs). Typically LDAs include
legislative restrictions on DNR's authority to transfer any land within the area.
= 12 have not had the final releases signed by the necessary parties.4
* 29 have significant defects with the application and/or BLM's adjudication (i.e., the
State is aware of evidence of use or lack of use that was not considered by BLM).5

1This number may still increase. While the statutory authority for individuals to make applications has
expired, federal errors and omissions mean that petitions to open closed cases are still coming to BLM.
Consequently, the number of parcels at any particular stage of the process is in fluxas DNR receives then
processes the parcels.

2 or substantial portions of the parcels that they have acknowledged as acceptable.

3 Because these cases have not been finally resolved to the satisfaction of the applicant, BLM considers them
open and counts them in the 303 'active’ parcels statistic. Ifthese applicants selectalternate parcels their
cases will be finally resolved.

*For the QCD to be finalized, the allottee applicant, or ALL oftheir heirs and devises, have to sign releases
accepting the application has been satisfied and the land is satisfactory. When allottees have not signed these
agreements for approximately 6 months, they are deemed rejected and the State releases the hold on the
land. However, extensions to this six month period are liberally granted if requested. Typically, a given
allotment parcel will be held for a year or two years to gather the needed releases.



* 26 have third party ownership interests (i.e., public easements and infrastructure
cross the parcel, or a municipality or bona fide purchaser third party has received
title through municipal entitlements or land sales).

These 96 denied parcels are now eligible for the alternate parcel program if the applicant
would like to pursue that option.

There are also native allotment parcels that involve State land that BLM has not yet
transferred to the State for state review, which BLM has estimated to number 58. When
these parcels are provided to the State, they will increase the total number of unresolved
parcels the State has received (currently -196) and the number of cases receiving active
state review (currently -100). They will also eventually increase the number QCD'd back
to BLM (currently -54) or the number denied for reconveyance and eligible for alternate
parcel selection (currently -96).

Of note, the Tanana Chiefs Conference (TCC) recently provided a document showing that
there may be approximately 264 allotment application parcels currently outstanding.6
Discussion with BLM has indicated that they have 303 parcels remaining to adjudicate,
involving all affected land owners and applicants throughout the State. (TCC’s 264 thus
should be a large subset of the 303 if BLM’s statistics are accurate). Approximately 49 of
BLM’s 303 unresolved parcels do not affect the State (i.e., they occupy federal land or land
that has never been owned by the State). As discussed are approximately another 58 of the
303 that, while they may affect state lands, BLM has not provided to DNR for review and
which may include examples provided by TCC.

5Technically, BLM may re-adjudicate these parcels, conduct further review, and request that the State review
them again. While these parcels are typically considered closed by the State, they could be reopened.

6 TCC does not represent all potential applicants, thus the discrepancy between BLM's 303 active parcels
statistic and TCC’s 264. Some of the parcels TCC has raised may not involve State lands at all and require
purely federal adjudications.
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United States District Court, D. Alaska.
Ethel AGUILAR, Elmer Hotch, Ester Hotch, Donald
Hotch, Smith J. Katzeek, Sr., Larry Jacquot and Henry
Jacquot, Individually and on behalf of all others sim-
ilarly situated, Plaintiffs,
V.
UNITED STATES of America, Defendant.

No. A76-271 Civil.
July 31, 1979.

Alaska natives brought action challenging De-
partment of Interior's rejection of their allotment ap-
plications without a hearing on ground that the subject
land had been conveyed to the State of Alaska. Cross
motions for summary judgment were filed, as was
motion to vacate class certification. The District
Court, von der Heydt, Chief Judge, held that: (1) use
and occupancy prior to state selection gave the native
claimants “preference right” under Alaska Native
Allotment Act; (2) fact that plaintiffs did not file an
application for allotment until after the land was se-
lected by the state did not eliminate the “preference
right” protection given their prior use and occupancy;
(3) Government's decision not to recover the land
before it held a hearing to determine the facts was
arbitrary and capricious; and (4) if defendant had
mistakenly or wrongfully conveyed land to the State
of Alaska to which plaintiffs had a superior claim, it
was the responsibility of the defendant to recover that
land.

Motion to vacate denied; defendant's motion for
summary judgment denied; plaintiffs' motion for par-
tial summary judgment granted and case was re-
manded with instructions.
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West Headnotes

111 United States 393 €=>105

393 United States
393V111 Claims Against United States
393k105 k. Claims Under Indian Treaties or
Statutes for Relief of Indians. Most Cited Cases

Where Alaska natives used and occupied land
prior to selection thereof by the state, such use and
occupancy gave the natives “preference right” under
the Alaska Native Allotment Act, and, thus, the United
States had no authority to convey such lands to the
state. Alaska Native Allotment Act, 43 U.S.C. (1970
Ed.) 8% 270-1 to 270-3: Alaska Native Claims Set-
tlement Act, 82 et seq., 43 U.S.C.A. § 1601 et seq.

121 Public Lands 317 € =63

317 Public Lands
31711 Survey and Disposal of Lands of United
States
31711(G) Grants to States for Internal Im-
provements
317k63 k. Lands Included in Grant. Most
Cited Cases

Until passage of the Alaska Native Claims Set-
tlement Act, land occupied by natives was not avail-
able for state selection. Alaska Native Claims Set-
tlement Act, §2 et seq., 43 U.S.C.A. § 1601et seq.

J3J. Indians 209 €=>165

209 Indians
2091V Real Property
209k 161 Allotment or Partition
209k 165 k. Preferential Rights. Most Cited
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Cases
(Formerly 209k13(4))

Alaska Native Allotment Act grants to qualified
applicants a preference right to the allotment of land
occupied by such applicant, Alaska Native Allotment
Act, 43 U.S.C. (1970 Ed.)§§ 270-1to 270-3.

141 Indians 209 €=>165

209 Indians
2091V Real Property
209k 161 Allotment or Partition
209k165 k. Preferential Rights. Most Cited
Cases
(Formerly 209kl 3(4))

Fact that Alaska natives did not file for an al-
lotment until after the land had been selected by the
state did not eliminate the protection given their prior
use and occupancy as a preferential right under the
Alaska Native Allotment Act. Alaska Native Allot-
ment Act, 43 U.S.C. (1970 Ed.) 8% 270-1 to 270-3:
Alaska Native Claims Settlement Act, § 2 et seq., 43
U.S.C. A § 1601 et seq.

151 Indians 209 €=165

209 Indians
2091V Real Property
209kl 61 Allotment or Partition
209k 165 k. Preferential Rights. Most Cited
Cases
(Formerly 209k13(4))

Preference right granted Alaskan natives under
the Alaska Native Allotment Act is very similar to the
right of preemption frequently granted white settlors
who occupied public lands on the American frontier
before the lands were surveyed and therefore were not
available for sale. Alaska Native Allotment Act, 43
U.S.C. (1970 Ed.) $8 270-1 to 270-3.
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16i Indians 209 €==>162

209 Indians
2091V Real Property
209k 161 Allotment or Partition
209k 162 k. In General. Most Cited Cases
(Formerly 209k 13(1))

Indians 209€=171

209 Indians
2091V Real Property
209k 171 k. Alaska Native Claims Settlement.
Most Cited Cases
(Formerly 209k 13(1))

Potential conflict between provision of Alaska
Native Claims Settlement Act governing extin-
guishment of aboriginal title and provision saving any
application for an allotment pending before Depart-
ment of Interior on December 18, 1971 created an
ambiguity in ANCSA that was to be resolved in favor
of native claimants. Alaska Native Claims Settlement
Act, 88 4, 4(a), 18(a), 43 U.S.C.A. §8 1603. 1603(a).
1617(a).

171 Indians 209 €=>119

209 Indians
2091 In General
209k 119 k. Status and Disabilities of Indians
in General. Most Cited Cases
(Formerly 209k6.2, 209k6(l), 209k6)

In its relationship with native Americans the
Government owes a special duty analogous to those of
a trustee; such exacting fiduciary standards apply to
the federal Government in its conduct toward Alaskan
natives. Alaska Native Allotment Act, 43 U.S.C.
(1970 F.d.) 88 270-1 to 270-3: Alaska Native Claims
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Settlement Act, § 2 et seq., 43 U.S.C.A. § 1601 et seq.

181 Indians 209 €=>165

209 Indians
2091V Real Property
209KkI6i Allotment or Partition
209k 165 k. Preferential Rights. Most Cited
Cases
(Formerly 209k13(4))

The “preference right” given Alaskan natives
under Alaska Native Allotment Act gives qualified
applicants first choice in the land included in a pend-
ing allotment application; if through an adjudication
an applicant can establish the facts which he alleges
would establish his right to allotment he has an equi-
table interest in such allotment. Alaska Native Al-
lotment Act, 43 U.S.C. (1970 Ed.) g§ 270-1 to 270-3:
Alaska Native Claims Settlement Act, § 2 et seq., 43
U.S.C.A. $ 1601 et seq.

J91 Indians 209 €=>152

209 Indians
2091V Real Property
209k 152 k. Land Held in Trust in General.
Most Cited Cases
(Formerly 209k 10)

Protection of Indian property rights is an area
where the trust responsibility of the federal Govern-
ment has its greatest force.

1101 Constitutional Law 92 €=>3522

92 Constitutional Law
92XXVI Equal Protection
92XXVKE) Particular Issues and Applications
92XXVI(E)4 Government Property, Facili-
ties, and Funds

Page 3

92k3522 k. Sale or Lease in General.
Most Cited Cases
(Formerly 92k250.4)

United States 393 €=>105

393 United States
393 VIII Claims Against United States
393k 105 k. Claims Under Indian Treaties or
Statutes for Relief of Indians. Most Cited Cases

Department of Interior's decision not to recover
lands which were selected by the State of Alaska but
which allegedly were subject to “preference rights” of
Alaska natives based on prior use and occupancy,
without holding a hearing to determine the facts, was
arbitrary and capricious; rejection of allotment appli-
cations without a fact-finding hearing was a violation
of natives' rights to due process. Alaska Native Al-
lotment Act, 43 U.S.C. (1970 Ed.) §§270-1 to 270-3:
U.S.C. A.Const. Amends. 5. 14.

111! Public Lands317€=>63

317 Public Lands
31711 Survey and Disposal of Lands of United
States
31711(G) Grants to States for Internal Im-
provements
317k63 k. Lands Included in Grant. Most
Cited Cases

If the United States mistakenly or wrongfully
conveyed land to the State of Alaska to which Alaska
natives had a “preference right” under Alaska Native
Allotment Act based on use and occupancy prior to
state selection, it was responsibility of the federal
Government to recover that land. Alaska Native Al-
lotment Act, 43 U.S.C. (1970 Ed.) §§ 270-1 t0270-3.

*841 Luther A. Granquist, Gregory M. O'Leary,
Alaska Legal Services Corp., Anchorage, Alaska, for

©2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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plaintiffs,

Stephen Cooper, Asst. U. S. Atty., Fairbanks, Alaska,
Alexander O. Bryner, U. S. Atty., Anchorage, Alaska,
for defendants.

Barbara J. Miracle, Asst. Atty. Gen., Anchorage,
Alaska, for State of Alaska amicus curiae,

MEMORANDUM AND ORDER
VON DERHEYDT, ChiefJudge.

THIS CAUSE comes before the court on plain-
tiffs' motion for partial summary *842 judgment and
for a remand to the Department of Interior, defendant's
motion for summary judgment and for an order va-
cating the class certification.

The plaintiffs in this case are Alaskan Natives
who have made timely applications to the U.S. De-
partment of Interior for an allotment under the Alaska
Native Allotment Act (May 17, 1906, 34 Stat. 197, as
amended Aug. 2, 1956, Ch. 891, 70 Stat. 954; former
43 U.S.C. ss 270-1-270-3, repealed but with a savings
clause for applications pending on December 18,
1971, by P.L. 92-203, 85 Stat. 70). In Ethel Aguilar,
15 IBLA 30 (1974), the Interior Board of Land Ap-
peals affirmed the rejection of their allotment appli-
cations without a hearing because the land they claim
for the allotment has already been conveyed to the
State of Alaska. The plaintiffs claim that the use and
occupancy upon which their allotments applications
are based commenced prior to the conveyance of the
land to the State of Alaska.

The court has previously certified a class under
Fed.R.Civ-P. 23(a) and (b)(2) as follows:

All Alaska Native allotment applicants each of
whom commenced use of the land for which he or
she applied prior to the filing with the Department
of Interior of an application for conveyance of the
same land to the State of Alaska and whose allot-

Page 4

ment application was or will be rejected, in whole or
part, because the land described therein was con-
veyed to the State of Alaska prior to adjudication of
the allotment application.

The defendant has moved to vacate this class but
the court finds no merit in the grounds cited by de-
fendant. Oral argument has been requested but in view
of the extensive briefs and in order to expedite the
business of the court oral argument is denied. Local
Rule 5(C)(1). In order to decide these motions the
court must determine what kind of interest an Alaskan
Native Allotment applicant has in his claim that he
uses and occupies, and what the responsibility of the
federal government is to protect that interest.

I. The Interest ofthe Allotment Claimants in the Land
Conveyed to the State

The Alaska Native Allotment Act of 1906 was
the first statute passed which allowed the Natives of
Alaska to perfect their title to the land occupied and
used by them. United States v. Atlantic Richfield Co..
435 F.Suon. 1009. 1015 (D. Alaska 1977). The
Committee on Public Lands described to the House of
Representatives how the land used and occupied by
Alaskan Natives could be selected by others and cause
them to be dispossessed because no legal means ex-
isted to secure their rights:

The necessity for this legislation arises from the fact
that Indians in Alaska are not confined to reserva-
tions as they are in the several States and Territories
of the United States, but they live in villages and
small settlements along the streams where they have
their little homes upon land to which they have no
title, nor can they obtain title under existing laws. It
does not signify that because an Alaska Indian has
lived for many years in the same hut and reared a
family there that he is to continue in peaceable
possession of what he has always regarded his
home. Some one who regards that particular spot as
a desirable location for a home can file upon it for a
homestead, and the Indian or Eskimo, as the case
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may be, is forced to move and give way to his white
brother.

H.R.Rep.N0.3295, 59th Cong., 1st Sess. (1906).
In order to remedy this problem the Congress passed
the Alaska Native Allotment Act which

authorized the Secretary “in his discretion and under
such rules as he may prescribe” (s270-1) to allot up
to 160 acres of vacant, unappropriated, and unre-
served land in Alaska to any qualified Alaska Na-
tive. To quality, the Native applicant must make
“proof satisfactory to the Secretary ... of substan-
tially continuous use and occupancy ofthe land for a
period of five years.” (s .270-3) The Secretary's
regulations construe the Act to allow for customary
and seasonal patterns of use and occupancy,*843
but require that there must be actual possession and
use, potentially exclusive of others, and not merely
intermittent use. 43 C.F.R. s 2561.0-5(a). Thus, an
applicant can meet the required qualifications by
showing seasonal use of the claimed land, poten-
tially exclusive of others, for five consecutive years
for such customary purposes as hunting, fishing, or
berry picking.

Pence v. Kleppe. 529 F.2d 135. 137 (9ih Cir.
1926). The Allotment Act states “Any person quali-
fied for an allotment as aforesaid shall have the Pref-
erence right to secure by allotment the nonmineral
land occupied by him not exceeding one hundred and
sixty acres, (emphasis added). 34 Stat. 197, (former 43
U.S.C. s 270-1).

The Ninth Circuit Court of Appeals interpreted
the legislative history of the Act to mean “that the
Native applicants here have a sufficient property in-
terest to warrant due process protection . . . This is a
clear indication that Congress intended to create or to
recognize rights in Alaska Natives to the land that they
occupy for the statutory period, and not, as the Sec-
retary contends, merely a hope that the government
will give them the land.” Pence v. Kleppe. 529 F.2d at
141-42.
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Ul The plaintiffs contend that their use and oc-
cupancy prior to the state selections reserved the land
from selection by the state, and therefore that the
United States had no authority to convey the lands
claimed by the Native allotment applicants to the
State. This court finds that the “preference right”
granted by the Native Allotment Act, the relevant case
law, and the decisions of the Department of Interior
support the claims ofthe plaintiffs.

121131 Until the passage of the Alaska Native
Claims Settlement Act, land occupied by Natives was
not available for state selection. State of Alaska v.
Udall. 420 F.2d 938 (9th Cir. 1969). Cert, denied 397
U.S. 1076. 90 S.Ct. 1522.25 L.Ed.2d81l (1970). But
these plaintiffs need not rely on a naked aboriginal
title. The Native Allotment Act grants to qualified
applicants a preference right to the allotment of land
occupied by such applicants. Herbert H. Hilscher, 67
1.D. 410 (1960). “Conveyance of land in derogation of
a Congressional directive to respect and protect Na-
tive occupancy would be void and legally ineffective
to extinguish aboriginal title.” United States v. At-
lantic Richfield Co.. 435 F.Supp. 1009 ill 1020 n. 45.

In Cramer v. Ifnited ~ates. 261U.S. 2 19.43 SCt.
342. 67 L.Ed. 622 (1923). the United States on behalf
of three Indians in California brought suit to cancel a
portion of a patent issued by the United States to the
Central Pacific Railway Company because that land
was occupied and used by the Indians and therefore
could not validly be conveyed to the railroad. The
Court held that the Indians' pre-existing right of pos-
session excepted the lands occupied by the Indians
from the grant to the railroad. The discussion of the
government policy involved and the Interior Depart-
ment cases upholding it is very instructive in the in-
stant case and will be quoted at length:

Unquestionably it has been the policy of the
Federal Government from the beginning to respect
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the Indian right of occupancy, which could only be
interfered with or determined by the United States.
Beecher v. Wetherbv. 95 U.S. 517. 525 (24 L.fid.
440): Minnesota v. Hitchcock. 185 U.S. 373. 385 1
22 S.Ct. 650.46 L.Ed. 954). Itis true that this policy
has had in view the original nomadic tribal occu-
pancy, but it is likewise true that in its essential
spirit it applies to individual Indian occupancy as
well; and the reasons for maintaining it in the latter
case would seem to be no less cogent, since such
occupancy being of a fixed character lends support
to another well understood policy, namely, that of
inducing the Indian to forsake his wandering habits
and adopt those of civilized life. That such indi-
vidual occupancy is entitled to protection finds
strong support in various rulings of the Interior
Department, to which in land matters this Court has
always given much weight. Midway Co. v. Eaton.
183 U.S. 602. 609 (22 S.Ct. 261. 46 L.Ed. 347):
*844Hastihps A Dakota R. R. Co. v. Whitney. 132
U.S. 357. 366 (. 10 S.Ct. 112. 33 L.Ed. 363). That
department has exercised its authority by issuing
instructions from time to time to its local officers to
protect the holdings of non-reservation Indians
against the efforts of white men to dispossess them.
See 3 L.D. 371; 6 L.D. 341; 32 L.D. 382. In Poisal v.
Fitzgerald. 15 L.D. 19. the right of occupancy ofan
individual Indian was upheld as against an at-
tempted homestead entry by a white man. In State of
Wisconsin. 19 L.D. 518. there had been granted to
the State certain swamp lands within an Indian res-
ervation, but the right of Indian occupancy was
upheld, although the grant in terms was not subject
thereto. In Ma-Gee-See v, Johnson. 30 L.D. 125.
Johnson had made an entry under s 2289,
Rev.Stats., which applied to “unappropriated public
lands.” It appeared that at the time of the entry and
for some time thereafter the land had been in the
possession and use of the plaintiff, an Indian. It was
held that under the circumstances the land was not
unappropriated within the meaning of the statute,
and therefore not open to entry. In Schumacher v.
Stale of Washington. 33 L.D. 454.456. certain lands

claimed by the State under a school grant, were
occupied and had been been improved by an Indian
living apart from his tribe, but application for al-
lotment had not been made until after the State had
sold the land. It was held that the grant to the State
did not attach under the provision excepting lands
“otherwise disposed of by or under authority of an
act of Congress.” Secretary Hitchcock, in deciding
the case, said:

“It is true that the Indian did not give notice of his
intention to apply for an allotment of this land until
after the State had made disposal thereof, but the
purchaser at such sale was bound to take notice of
the actual possession ofthe lands by the Indian if, as
alleged, he was openly and notoriously in posses-
sion thereof at and prior to the alleged sale, and that
the act did not limit the time within which applica-
tion for allotment should be made.”

Congress itself, in apparent recognition of possi-
ble individual Indian possession, has in several of
the state enabling acts required the incoming State
to disclaim ail right and title to lands “owned or
Held by any Indian or Indian tribes.” See 25 Stat.
676, c. 180, s 4, par. 2; 28 Stat. 107, c. 138, s 3, par.
2.

The action of these individual Indians in aban-
doning their nomadic habits and attaching them-
selves to a definite locality, reclaiming, cultivating
and improving the soil and establishing fixed homes
thereon was in harmony with the well understood
desire of the Government which we have men-
tioned: To hold that by so doing they acquired no
possessory rights to which the Government would
accord protection, would be contrary to the whole
spirit of the traditional American policy toward
these dependent wards of the nation.

Cramer v. United States, 261 U.S. at 227-29, 43

S.Ct. at 344. While some of the language in this deci-
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sion is unfortunately paternalistic, the legal principles
announced in Cramer would appear to have even more
force when applied to a right of occupancy protected
by the Native Allotment Act of 1906. No statute or
treaty protected the right of occupancy litigated in
Cramer while the right of occupancy ofthese plaintiffs
is explicitly given a preference under the Native Al-
lotment Act. See also Minnesota v. Hitchcock. 185
U.S. 373. >88-92.22 S.Ct. 650.46 L.h'd v51(1902) (a
grant to Minnesota from the United States was held
not to include Indian land protected by treaty but not
formally set aside as an Indian reservation). Leaven-
worth. Lawrence and Galveston Railroad v. United
States. 92 U.S. 733. 23 L.Ed. 634 (18761 (a grant to
Kansas from the United States for the purpose of
building a railroad was held not to include Indian land
protected by treaty stipulations). While the two cases
just cited involved Indian lands protected by treaty,
there is no apparent reason why less protection should
be given to lands of Native Alaskans that are protected
by a statute such as the Allotment Act,

*845 [41151 The fact that these Natives did not file
an application for an allotment until after the land was
selected by the State does not eliminate the protection
given their right of use and occupancy. The depart-
mental decisions and rules regarding allotment rights
are in some respects similar to those governing set-
tlement and homestead. Herbert H. Hilscher, 67 1.D. at
414. The preference right granted Alaskan Natives
under the allotment act is very similar to the right of
preemption frequently granted white settlers who
occupied public lands on the American frontier before
the lands were surveyed and therefore were not
available for sale. The right of preemption gave the
settlers first chance to purchase the land. Sheplev v.
Cowan. 91 U.S. 330. 23 L.Ed. 424 (1875) involved a
dispute between state selection rights and a settler's
pre-emption rights. The plaintiff based his claim on a
patent received from the State of Missouri and the
defendant based his claim on a patent issued by the
United States to a settler claiming pre-emption rights.
The Court noted that as against each other (in the
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instant case the right of Alaska as against the allotment
applicants), “the first in time in the commencement of
proceedings for the acquisition of the title, when the
same are regularly followed up, is deemed to be first in
right.” Sheplev v. Cowan. 91 U.S. at 338. But the
Court earlier in its opinion had held that the first ini-
tiatory act for a pre-emption settlement takes effect at
settlement. “Thus the patent upon a State selection
takes effect as of the time When the selection is made
and reported to the land-office; and the patent upon a
pre-emption settlement takes effect From the time of
the settlement as disclosed in the declaratory state-
ment or proofs of the settler to the register of the local
land-office.” Sheplev v. Cowan. 91 U.S. at 337 (em-
phasis added). The Court held that the patent based
upon the pre-emption right was superior. In much the
same way the preference right of the Alaskan Natives
in this case was acquired upon their first use and oc-
cupancy of the land. See also Stockiev v. United
States. 260 U.S. 532. 544,43 S.Ct. 186. 189. 67 L.Fd.
390 (1923) (A homestead claim that was not yet pa-
tented was held a valid existing right excepted from a
Presidential withdrawal order because, “(t)he effect of
a preliminary homestead entry is to confer upon the
entryman an exclusive right of possession, which
continues so long as the entryman complies in good
faith with the requirements of the homestead law™)

Two departmental decisions also support the po-
sition of the plaintiffs in this case. In Yakutat and
Southern Railway v. Setuck Harry, Heir of Setuck
Jim, 48 1.D. 362 (1921) it was held that actual occu-
pancy and use of a tract of land by an Alaskan Native
prior to its inclusion in the Tongass National Forest
confers upon the occupant a preference right to a Na-
tive Allotment, although the application for the al-
lotment was filed subsequent to the proclamation
creating the National Forest. In a more recent decision
of the Interior Board of Land Appeals it was held that
the use and occupancy of an allotment applicant would
preclude State selection under the Statehood Act even
though the application for the allotment was filed after
the tentative approval of the State selection. Lucy S.
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Ahvakana, 3 IBLA 342 (1971). The foregoing cases
convince this court that the plaintiffs are correct in
their contention that land in an allotment claim used
and occupied for subsistence purposes by an Alaskan
Native was not available for conveyance to the State
of Alaska.

[61 The State of Alaska as Amicus has argued that
the contention of the plaintiffs is foreclosed by this
court's decision in United States v. Atlantic Richfield
Co.. 435 F.Supp. 1009 fP. Alaska 1977) which held
that s 4(a) of the Alaska Native Claims Settlement
Act, 43 U.S.C. s 1603(a). extinguished all claims
based upon aboriginal title at conveyance or tentative
approval of conveyance to the State of Alaska. None
of the principles announced in this decision disturb
that decision because the claims of the plaintiffs are
not based upon aboriginal title but are based on the
first preference given these Natives by the Allotment
Act passed in 1906. Rather than extinguishing *846
the claims of plaintiffs, ANCSA repealed the Allot-
ment Act but provided “any application for an al-
lotment that is pending before the Department of the
Interior on December 18, 1971, may, at the option of
the Native applicant, be approved . s 18(a), U.S.C.
s 1617(a). Acceptance of the State's argument would
mean that what the Congress saved in s 18(a) it had
already extinguished by s 4. It would create the
anomalous situation where Natives who happened to
use and occupy land conveyed to the State had their
allotment rights taken away, while Natives living on
federal land had their allotment preserved. The State
or the defendants have referred to no part of the leg-
islative history of ANCSA that would support such an
act of discrimination on the part of the Congress. At
most the potential conflict between s 4 and s 18(a)
creates an ambiguity in ANCSA that must be resolved
in favor of the Natives. Alaska Pacific Fisheries v.
United States. 248 U.S. 78. 89. 39 S.Ct. 40. 63 L.Ed.
138(1918). Brvan v. Itasca Co.. 426 U.S. 373.392-93,
96 S.Ct. 2102. 38 L.Ed.2d 710 (1976): Alaska Public
Easement Defense Fund v. Andrus. 435 F.Supp. (>64,
671 (D. Alaska 1977).
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The claims of these plaintiffs are in no way
comparable to the amorphous trespass claims asserted
inthe ARCO case. No applicant for a Native allotment
can receive more than 160 acres and no Native who
does not already have an application pending before
the Department of Interior as of December 18, 1971,
could benefit from this decision.

Il. The Federal Government's Responsibility to Re-
cover Lands Wrongfully Conveyed to the State

The defendant has refused to adjudicate the
plaintiffs' applications so that it can determine the
validity of their allotment claims. The Department of
Interior only made an informal investigation and de-
termined that the conveyances to the State were valid.
The existence or sufficiency of the plaintiffs' use and
occupancy cannot be determined on a motion for
summary judgment. But the rights of the plaintiffs
likewise cannot be determined without a formal ad-
judication under Pence v. Kleppe. 529 F.2d 135. 137
(9th Cir. 1976).

[7] In its relationship with Native Americans the
government owes a special duty analogous to those of
atrustee. Heckman v. United States. 224 U.S. 413. 32
S.Ct. 424. 56 L.Ed. 820 (1912); Seminole Nation v.
United States. 316 U.S. 286, 62 S.Ct. 1049. 86 L.Ed.
1186 (1942): Morton v. Ruiz. 415 U.S. 199. 94 S.Ct.
1055, 39 L.Ed.2d 270 (197 (). These “exacting fidu-
ciary standards” apply to the federal government in its
conduct toward Alaskan Natives. Alaska Pacific
Fisheries v. IJnited States. 249 U.S. 53. 39 S.Ct. 208.
63 L.Ed. 474 (1918): Aleut Community of St. Paul
Island v. Uniled Slates, 480 | 2d 831. 202 CI.Cl. 182
(1973): Adams v. Vance. 187 U.S.App.D.C. 41, 44 n.
3. 570 F.2d 950. 953 n. 3 (1978): People ofTogiak v.
United States. 470 |-, Supp 123 (D.D.C. 1979); Eric v.
Secretary of HUD. 464 F.Supp. 44 (D. Alaska 1978).

181191 In the previous section of this opinion the
court has identified the statutorily protected interests
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which the plaintiffs have in the land which they use
and occupy. The “preference right” gives qualified
applicants first choice in the land included in a pend-
ing application. If through an adjudication the plain-
tiffs can establish the facts which they allege which
would establish their right to an allotment, they would
have an equitable interest in their allotment. The pro-
tection of Indian property rights is an area where the
trust responsibility has its greatest force. Seminole
Nation v. United States. 316 U.S. 286. 62 S.Ct. 1049.
86 L.Ed. 1480 (1942). Pyramid Lake Paiute Tribe of
Liujjails y, Morton..354 1Suniv 252 (0 . 1 53).
While the government in this litigation has not denied
its trust responsibility, it evidently takes the position
that it no longer has to act because it has already given
away the land claimed by the plaintiffs. But this is
clearly circular reasoning.

The Department of Interior refuses to hold adju-
dicatory hearings which the plaintiffs contend would
establish that the United States wrongfully or mis-
takenly conveyed the disputed allotments to the State
*847 of Alaska. The Department has contended that it
has no responsibility to recover the lands because
there was no mistake in the conveyance. But it then
refuses to hold hearings required by Pence v. Kleppe
that would determine whether a mistake was made on
the ground that it no longer has jurisdiction since the
land has already been conveyed to the state.

This court agrees with Administrative Law Judge
Burski who dissented in a recent decision of the Inte-
rior Board of Land Appeals dealing with the same
issue. He said:

Moreover, under the decisions of the Ninth Cir-
cuit Court of Appeals in Pence v. Kleppe, 592 F.2d
135 (1976), and this Board in Donald Peters, 26
IBLA 235 (1976), no Native allotment application
can be rejected on the basis of a disputed issue of
fact without notice and an opportunity for hearing. It
is true that where a decision to reject a Native al-
lotment is premised on a purely legal determinant
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no hearing is required. But | must admit difficulty in
following the logic of a procedure which rejects an
allotment application on the basis of an issued pa-
tent where the correctness of the issuance of the
patent is disputed, without ever affording the Native
allotment applicant an opportunity to show his en-
titlement.

If this Department has erroneously issued the
patent to the State in derogation of the appellant's
rights, it seems only elementary justice that the
Department should bear the economic burdens at-
tendant to a suit to cancel the patent. A hearing is
essential before the Department can make an in-
formed judgment as to the merits of the appellant's
application. Accordingly, | would reverse the deci-
sion below rejecting the Native allotment applica-
tion, order the State Office to hold further action on
the application in abeyance and direct the State of
Alaska to bring a contest against the allotment ap-
plicant. Should the State of Alaska decline, | would
recommend that the Solicitor's Office undertake
discussions with the Justice Department with a view
towards the initiation of suit to cancel (the patents),
to the extent of the conflict between the patents and
the allotment application.

Berthyn Jane Baker, 41 IBLA 239 (1979) (Judge
Burski dissenting).

11011T 11 The defendant's decision not to recover
the land without first holding a hearing to determine
the facts is arbitrary and capricious. The defendant's
rejection of the plaintiffs' allotment applications
without a fact-finding hearing is a violation of the
plaintiffs' rights to due process under Pence. If the
defendant has mistakenly or wrongfully conveyed
land to the State of Alaska to which plaintiffs have a
superior claim, itis the responsibility of the defendant
to recover that land. United States v. Cramer. 261 U.S.
219. 43 S.Ct. 342. 67 L.Ed. 622 (1923): Heckman v.
United States. 224 U.S. 413. 32 S.Ct. 424. 56 L.Ed.
820 (1912): Joint Tribal Council of Passainatinoddy
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Tribe v. Morton. 528 F.2d 370 (1st Cir. 1975).

Accordingly IT IS ORDERED:

1. THAT defendant's motion to vacate class cer-
tification is denied.

2. THAT defendant's motion for summary judg-
ment is denied.

3. THAT plaintiffs' motion for partial summary
judgment and remand to the Department of Interior is
granted.

4. THAT the plaintiffs' cases are remanded to the
Department of Interior with instructions to adjudicate
their substantive claims of entitlement pursuant to all
applicable procedures.

5. THAT the Clerk may prepare an appropriate
final judgment form.

D.C.Alaska, 1979.
Aguilar v. U.S.
474 F.Supp. 840

END OF DOCUMENT
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Reconveyance of Alaska Native Allotments by State of Alaska (Aguilar cases)
FACT SHEET

1. Numerous Alaska Native allotments were erroneously conveyed by the federal government to the
State of Alaska. These are referred to as Aguilar cases.

- Allotment applications were lost or improperly closed. BLM was not aware of valid
allotment claim when conveying parcels to the state.

- BLM then closed these cases systematically once land was selected by the state. The
Aguilar case reversed this practice, directing BLM to recover title to these valid existing
cases, re-opening dozens of cases.

- Current Aguilar cases are approximately 300, most in the Tanana Chiefs and Bristol Bay
regions.

2. A legislative solution is sought to re-convey title to BLM, for ultimate conveyance to rightful owner.

3. State of Alaska accepted land title subject to valid existing rights. A native allotment is a valid
existing right.

4. The State of Alaska has over-selected lands for their remaining entitlement of 5 million acres. The
Alaska Lands Acceleration Act limits over-selection to 25%60f remaining entitlement, putting the
state in a position where it needs to relinquish nearly 10 million acres of over-selection.

- Allotment acreage sought under quit claim is less than 48,000 acres.

5. Allotment applications are decades-old, some nearly 100 years old. Itis time to settle and convey
to private ownership.

6. Re-conveyance by the state is negotiated and if a trail existed before the applicant’s use and
occupancy began, then the trail is subject within conveyance documents.

Land Status Differentiations:

Aguilar cases are UNCONVEYED valid allotment applications.
Conveyed allotments are trust property with the federal government and many have RS2477 rights
of way.

ANCSA lands have separate provisions for access under federal law.
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RS-2477 claims to access Native allotments and ANCSA lands

Issue: There is concern that Native entities are blocking access over certain Native allotments and
ANCSA lands. This notthe case. The issue is the State of Alaska’s use of RS-2477 in an arbitrary
manner on Native-owned lands, including “spur” trails not approved by law.

Extensive damage from unauthorized use on RS-2477 trails beyond the intent of access has resulted,
including in the recent Purdy case. The Purdys recognize the trails reserved in their land deeds
(certificates of allotments) but not additional ‘spur access. Inthe Klutina case, Ahtna is not blocking
access rather they acknowledge access by 17(b) easements reserved by the federal government under
ANCSA.

RS-2477 Background: Revised Statute 2477 was originally enacted as Section 8 of the Mining Act
of 1866 granting right-of-ways for the construction of highways over public lands. The act was
repealed in 1976 with enactment of Federal Land Policy and Management Act (FLPMA). Pre-
existing RS-2477 claims were not affected by the FLPMA repeal.

Purdy Case: Sisters Agnes and Anne Purdy, Native allotment owners in Chicken, were sued by the State
of Alaska in 2013. The State wanted to acquire “quiet title" by condemning portions of land where RS-2477
trails crossed the allotment. Previous to the State filing suit, TCC Realty Program placed “No Trespassing”
signs at “spur” trail heads, because extra trails are not recognized as legal access. The Federal District
Court found that the State could not sue the allottees for the following reasons: the allotments are trust or
restricted lands; the United States is an indispensable party to the State’s claim again the Native allotment;
the U.S. has not waived its sovereign immunity; the Court lacks subject matter jurisdiction; and the claims
by the State have been dismissed. The primary trails reserved in their (Purdvsl titte documents are
recognized as valid access, but additional “spur” offshoot trails are not.

Ahtna-Klutina Case: Ahtna recognizes and allows public access over their lands through 17 (b)
easements (60 feet wide) as reserved by the Federal government; however, Ahtna does not recognize the
State of Alaska claims for RS-2477 easements (100 feet wide) over the same trails. Ahtna is litigating with
the State over 26 miles of undeveloped road that begins at the Richardson Highway and ends at the outlet
of Klutina Lake - known as the Brenwick-Craig Road. In2007, the State widened several miles of the
road, cutting trees, and removing one of Ahtna’s permit fee stations, as an “unauthorized encroachment'
on its claimed easement. There was an attempt at mediation, but the State claimed more area, such as
“spur” and secondary easements off of the originally claimed primary trail to Klutina Lake. Ahtna is now
sponsoring legislation to vacate, or remove the RS-2477 claim, and recognize the federal 17(b) easement.

Excessive access claims on Native allotments and damages: Through the use of RS-2477, the State
claims access for a 100 foot wide trail, and asserts uses for future highway development. W/ith the Purdy
allotments, the State was claiming 17.5 acres and 6.4 acres in excess of the original RS-2477 trail
reservation. The pending settlement for damages by a local miner in the periphery of the RS 2477 trail
across the Purdy allotment acknowledges excessive use of primary access trails.
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Understanding Land Status Differentiations
Allotment Application (Aguilarcases) vs conveyed allotments and ANCSA lands—
Seeking Legislative Solution to Aguilar Cases

Pending allotment applications, due to erroneously conveyed allotment parcels to the State of Alaska,
must be resolved after languishing for decades, sometimes nearly 100 years. A legislative solution to
convey these parcels to their rightful owners must move forward.

Allotment titles can be subject to RS2477 access if evidence demonstrates this access pre-dates use
by the allotment applicant. Less than 5%60f the pending allotment cases have trails on them.

This issue has nothing to do with recent RS2477 cases.

Conveyed land parcels: certificated Native allotments and ANCSA lands

Certificated Native allotments have been conveyed to the allotment owner, governed by certain
statutes and regulations pertaining to trust responsibilities. The tittle may contain provisions for access
under RS2477.

If there are issues of trespass, it is the responsibility of the trustee to protect the allotment owner.
Recent cases, such as the Purdy’s in Chicken, demonstrate that trust responsibility (see TCC white
paper RS 2477 claims to access Native allotments and ANCSA lands).

ANCSA land is provided to regional and village corporations through the 1971 Alaska Native Claims
Settlement Act. Provisions for access include section 17(b) easements and RS 2477.

Access to lands to these lands, whether a certificated through federal provisions pertain to
CONVEYED, TITLED land.

Purdy and Ahtna are recent cases dealing with access (see TCC RS-2477 claims to access
Native allotments and ANCSA Lands)—in both, ample access has been granted.

RS2477 -Background

RS 2477 refers to access through statute 2477, originally enacted as Section 8 of the Mining Act of
1866 granting right-of-ways for the construction of highways over public lands. The act was
repealed in 1976 with enactment of Federal Land Policy and Management Act (FLPMA). Pre-
existing RS-2477 claims were not affected by the FLPMA repeal.
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WHEREAS:

WHEREAS:

ALASKA FEDERATION OF NATIVES, INC
2013 ANNUAL CONVENTION
RESOLUTION 13-26

A RESOLUTION SUPPORTING LEGISLATION TO CHANGE STATE LAW REQUIRING
THE DEPARTMENT OF NATURAL RESOURCES TO RECONVEY LAND FOR VALID
PENDING NATIVE ALLOTMENTS

The Alaska Federation of Natives (AFN) Is the largest statewide Native
organization in Alaska and its membership includes 118 federally-recognized
tribes, 133 village corporations, 13 regional corporations, and 11 regional
nonprofit and tribal consortiums that contract and run federal and state

jji U51an u; anvi

The mission of AFN isto enhance and promote the cultural, economic, and
political voice of the entire Alaska Native community; and

Valid claims are pending, many dating over 40 years, and whereby these
allotments were erroneously conveyed to the State of Alaska, Department of
Natural Resources (DNR) by the U.S. Department ofthe Interior, Bureau of Land
Management (BLM); and

To return the allotment land, the State DNR follows state law; and

The state law currently allows the DNR to refuse to give back Native allotment
land; and

A bill has been drafted by Senator John Coghill requiring the State to quitclaim to
the federal government land or an interest in land that was wrongfully or
erroneously conveyed to the State by the federal government; and

The recent Memorandum of Understanding (MOU) between the State of Alaska
and BLM allows the State DNR to continue to refuse to give back the allotment
land and provides an overall distraction to the original, rightful claim, ignoring

the traditional and cultural use ofthe land which provides the basis.

68



NOW THEREFORE BE IT RESOLVED by the delegates to the 2013 Annual Convention of the
Alaska Federation of Natives Inc., the Alaska State Legislature is urged to change
the law and require that Native allotment land conveyed to the state be
reconvened back to the BLM for ultimate transfer to the rightful allotment

claimant

BE IT FURTHER RESOLVED thatthis resolution shall be the policy of AFN until it is withdrawn or
modified by subsequent resolution.

SUBMITTED BY: TANANA CHIEFS CONFERENCE

COMMITTEE ACTION: DO PASS
CONVENTION ACTION: PASS



INUPIAT COMMUNITY ofthe ARCTIC SLOPE

an IRA Regional Tribal Government

RO.Box 934 « Barrow, Alaska 99723
Ph: (907) 852-4227 1-888-7884227 Fax:(907)852-2449

RESOLUTION 2013-05

A Resolution In Support Of Amending Alaska State Statute AS 38.05.035 To Require The

WHEREAS:

WHEREAS:

WHEREAS:

WHEREAS:

WHEREAS:

WHEREAS:

WHEREAS:

State Department Of Natural Resources To Reconvey Land For Pending
Native Allotments

The Inupiat Community ofthe Arctic Slope (ICAS) isa federally recognized Native tribe
of Inupiat Eskimos under the Indian Reorganization Act of 1934, a Regional Tribal
Government, as amended, whaose governing body is the ICAS Executive Board with
representatives fromall eight Inupiat tribal councils inthe North Slope Borough of
Alaska; and

ICAS Regional Tribal Council (ICAS Executive Board) is the governing body of ICAS
and is responsible for protecting the interests ofits tribal members and its rights of self-
governance; and

The Inupiat Community ofthe Arctic Slope Executive Board (ICAS) met on July
11, 2013 and resolved to request the Legislature of the State of Alaska to amend
AS 38.05.035; and

The ICAS Executive Board represents 8 Tribes and approximately 10,000
Alaska citizens, some having allotments that have been pending for at least forty
years simply becuusc the allotments are on land erroneously conveyed to the State
of Alaska; and

Amending AS 38.05.035 is necessary because the existing statute allows the State
Department of Natural Resources to either refuse to reconvey allotment land or
substantially delay the reconveyance of such land; and

There are approximately 301 pending allotments on land mistakenly or
erroneously conveyed to foe state and more are expected; and

This problem arose due to no fault of foe allotment applicants; instead BLM
conveyed the land to foe state before Alaska Natives were informed of their right
to file for allotments on land they used for subsistence purposes. Once Alaska
Natives learned of this right, approximately 10,000 allotment applications were
filed throughout Alaska but some of the land applied for had already been
conveyed to foe state; and

Page 1 of2



Page 2-A resolution amending Alaska State Statute

WHEREAS: Laws governing Native allotments require the applicants to have used the land
before the state selected it Ifuse did not begin before state selection, the
allotment application was not valid and was closed. Thus, all pending allotments
were used before the state selected it. This situation was the subject of a federal
court lawsuit, Aguilar v. United States. 474 F. Supp 840 (D. Alaska 1979), in
which the court directed the U.S. Department of the Interior (DOI) to process
allotment applications for land already conveyed to the state and also stated DO!
was responsible to get the allotment land back; and

NOW THEREFORE BE IT RESOLVED: thatthe ICAS Executive Board requests the
Alaska State Legislature to introduce legislation to amend AS 38.05.035 in order to
require reconveyance of land for pending Native allotments.

CERTIFICATION:

I, the undersigned hereby certify that the Inupiat Community of the Arctic Slope 0f12 members
of whomfit were present at this meeting held on thisjj_day oftL L. 2013, and the resolution
attachment was adopted by a vote  for, M'against and*abstaining.

APPROVE: AGAINST:

Doreen Ahgeak, Secretary Date
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TANANA TRIBAL COUNCIL

PO Box 130, Tanana, AK 99777

Phone: (907) 366-7160 or 7170 Fax: (907)366-7195

"Where the Two Rsvers meet”

TITLE:

WHEREAS:

WHEREAS:

WHEREAS:

WHEREAS:

WHEREAS:

Tanana Tribal Council
RESOLUTION No. 2013-18

June 26th, 2013

A RESOLUTION IN SUPPORT OF AMENDING ALASKA STATE STATUTE AS
38.05.035 TO REQUIRE THE STATE DEPARTMENT OF NATURAL RESOURCES TO
RECONVEY LAND FOR PENDING NATIVE ALLOTMENTS

The Tanana Tribal Council met on June 201) 2013 and resolved to request the Legislature of
the State of Alaska to amend AS 38.05.035;

The Tanana Tribal Council represents *4 H(j Alaska citizens, some having allotments that
have been pending for at least forty years simply because the allotments are on land
erroneously conveyed to the State of Alaska;

Amending AS 38.05.035 is necessary because the existing statute allows the State
Department of Natural Resources to either refuse to reconvey allotment land or substantially
delay the reconveyance of such land;

There are approximately 301 pending allotments on land mistakenly or erroneously
conveyed to the state and more are expected,;

This problem arose due to no fault of the allotment applicants; instead BLM conveyed the
land to the state before Alaska Natives were informed of their right to file for allotments on
land they used for subsistence purposes. Once Alaska Natives learned of this right,
approximately 10,000 allotment applications were filed throughout Alaska but some of the
land applied for had already been conveyed to the state;



' WHEREAS: Laws governing Native allotments require the applicants to have used the land before the
state selected it Ifuse did not begin before state selection, the allotment application was not
valid and was closed. Thus, all pending allotments were used before the state selected it
This situation was the subject of a federal court lawsuit, Aguilar v. United States. 474 F.
Supp 840 (D. Alaska 1979), in which the court directed the U.S. Department of the Interior
(DO) to process allotment applications for land already conveyed to the state and also stated
DOT was responsible to get the allotment land back.

NOW THEREFORE BE IT RESOLVED that the Tanana Tribal Council requests the Alaska State
Legislature to introduce legislation to amend AS 38.05.035 in order to require reconveyance of land for
pending Native allotments.

TANANA TRIBAL COUNCIL PRESIDENT



P.O. Box 256
Kotzebue, Alaska 99752
(907)442-3331

Mantilaq Association
Resolution #13-03

TITLE: A RESOLUTION IN SUPPORT OF AMENDING ALASKA STATE
STATUTE AS 38.05.035 TO REQUIRE THE STATE DEPARTMENT OF
NATURAL RESOURCES TO RECONVEY LAND FOR PENDING
NATIVEALLOTMENTS

WHEREAS: The Mantilaq Board of Directors met on July 11, 2013 and resolved to request
the Legislature ofthe State of Alaskato amend AS 38.Q5.035;

WHEREAS: The Mantilag Board of Directors represents 12 Tribes and approximately
7,000 Alaska citizens, some having allotments that have been pending for at
least forty years simply because the allotments are on land erroneously
conveyed to the State of Alaska;

WHEREAS: Amending AS 38.05.035 is necessary because the existing statute allows the
State Department of Natural Resources to either refuse to reconvey allotment
land or substantially delay the reconveyance of such land;

WHEREAS: There are approximately 301 pending allotments on land mistakenly or
erroneously conveyed to the state and more are expected,;

WHEREAS: This problem arose due to no fault of the allotment applicants; instead BLM
conveyed the land to the state before Alaska Natives were informed of their
right to file for allotments on land they used for subsistence purposes. Once
Alaska Natives learned of this right, approximately 10,000 allotment
applications were filed throughout Alaska but some of the land applied for
had already been conveyed to the state;

WHEREAS: Laws governing Native allotments require the applicants to have used the land
before the state selected it. If use did not begin before state selection, the
allotment application was not valid and was closed. Thus, all pending
allotments were used before the state selected it. This situation was the
subject of a federal court lawsuit, Aguilar v. United States. 474 F, Supp 840
(D. Alaska 1979), in which the court directed the U.S. Department of the
Interior (DOI) to process allotment applications for land already conveyed to
the state and also stated DOI was responsible to get the allotment land back.

MemberVillages

Ivisaappaat, Nimtchiag, Ipmtchiaqg, Kiityaak, Kimimig, Laugviik, Qikigtagruk, Nautaag, Nuurvik, Akuligag. Isinnng, Tikigaq
Ambler, Buckland, Peering, Kiana, Kivalina, Kobuk, Kotzebue, Noatak, Noorvik, Selawik, Shungnak, Pt Hope



NOW THEREFORE BE IT RESOLVED that the Maniilag Board of Directors requests the
Alaska State Legislature to introduce legislation to amend AS 38.05.035 in
order to require reconveyance of land for pending Native allotments.

THIS RESOLUTION WAS ADOPTED AT A REGULAR MEETING OF THE
MANHLAQ BOARD OF DIRECTORS ONJULY 11,2013.

IN WITNESS THERETO;

DATE

ATTEST:



Central Coyncil
afc CENTRAL COUNCIL

Tfiryitand*Haida Ondian Trim s o fAlaska

ANDREW RHOPE BUILDING
320 West Willoughby Avenue < Suite 300
Juneau, Alaska 99801-1726

In<UanTribes of Ala***

Executive Council of the Central Council
TLINGIT AND HAIDA INDIAN TRIBES OF ALASKA

Resolution EC/13-44

Title: Support to Amend Alaska Statute 38.05.035

WHEREAS, Central Council Tlingit and Haida Indian Tribes of Alaska (Central Council)
is a federally recognized tribe of more than 28,000 tribal citizens worldwide; and

WHEREAS, amending Alaska Statute 38.05.035 is necessary because the existing
statute allows the State Department of Natural Resources to either refuse to reconvey
allotment land or substantially delay the reconveyance of such land; and

WHEREAS, there are approximately 301 pending allotments on land mistakenly or
erroneously conveyed to the state with more expected; and

WHEREAS, problems arose due to no fault of the allotment applicants, the Bureau of
Land Management (BLM) conveyed the land to the state prior to Alaska Natives being
informed of their right to file forallotments on land they used fbr subsistence purposes. Once
Alaska Natives learned of this right, approximately 10,000 allotment applications were filed
throughout Alaska but some of the land applied for had already been conveyed to the state.

WHEREAS, laws governing Native Allotments require the applicants to have used
the land before the state selected it If use did not begin before state selection, the allotment
application was not valid and was closed. All pending allotments were used before the state
selected it. This situation was the subject of a federal court lawsuit Aguilar v. United States.
474 F. Supp 840 (D. Alaska 1979), in which the court directed the U.S. Department of the
Interior (DOI) to process allotment applications for land already conveyed to the state and
also stated DOI was responsible to get the allotment land back.

NOW THEREFORE BE IT RESOLVED, the Executive Council hereby authorizes the
Central Council to support the introduction of legislation to amend AS 38.05.035 in order to
require the reconveyance of land fbr pending Native allotments.

TEL 907-586-1432 www.ccthlta.org TOLL FREE 800-344-1432


http://www.ccthlta.org

EC Resolution 13-44 Page 2

ADOPTED this 2rdday of November 2013, by the Executive Council ofthe Central
Council of Tlingit and Haida Indian Tribes of Alaska, by a vote of 5 yeas, 0 nays, 0 abstentions
and 1 absence.

CERTIFY

President Edward K. Thomas
ATTEST

Tribal Secretary Harold Houston, Sr.



TANANA CHIEFS CONFERENCE
Executive Board of Directors
Resolution No. 2013 - g *}

A RESOLUTION IN SUPPORT OF AMENDING ALASKA STATE STATUTE
AS 38.05.035 TO REQUIRE THE STATE DEPARTMENT OF NATURAL
RESOURCES TO RECONVEY LAND FOR PENDING NATIVE ALLOTMENTS

WHEREAS, The Tanana Chiefs Executive Board met on n .2013 and
resolved to request the Legislature of the State of Alaska to amend
AS 38.05.035:

WHEREAS, The Tanana Chiefs Executive Board represents “~2* Tribes
and/gffcoAlaska citizens, some having allotments that have been pending
for at least forty years simply because the allotments are on land
erroneously conveyed to the State of Alaska;

WHEREAS, Amending AS 38.05.035 is necessary because the existing statute
allows the State Department of Natural Resources to either refuse to
reconvey allotment land or substantially delay the reconveyance of
such land,;

WHEREAS, There are approximately 301 pending allotments on land mistakenly
or erroneously conveyed to the State and more are expected,;

WHEREAS, This problem arose due to no fault of the allotment applicants;
instead the U.S. Department of Interior conveyed the land to
the state before Alaska Natives were informed of their right to file
for allotments on land they used for subsistence purposes. Once
Alaska Natives learned of this right, approximately 10,000 allotment
applications were filed throughout Alaska but some of the land
applied for had already been conveyed to the state;

WHEREAS, Laws governing Native allotments require the applicants to have
used the land before the state selected it. 1f use did not begin before
the state selection, the allotment application was not valid and was
closed. Thus, all pending allotments were used before the state selected it.
This situation was the subject of a federal court lawsuit, Aguilar v. United
States. 474 F. Supp. 840 (D. Alaska 1979), in which the court directed the
U.S. Department of the Interior (DOI) to process allotment applications
for land already conveyed to the state and also stated DOI was responsible
to get the allotment land back.

NOW THEREFORE BE IT RESOLVED that the Tanana Chiefs Conference
Executive Board requests the Alaska State Legislature to introduce



legislation to amend AS 38.05.035 in order to require reconveyance of
land for pending Native allotments.

CERTIFICATION

| hereby certify that this resolution was duly passed by the Tanana Chiefs
Conference Executive Board of Directorson $fn 2013 at Fairbanks, Alaska
and a quorum was duly established.

Pat McCarty, Secretary”™Treasurer



NATIVE VILLAGE OF BARROW
INUPIAT TRADITIONAL
GOVERNMENT

RESOLUTION ~ 2013-18
A Resolution In Support Of Amending Alaska State Statute AS 38.05.035

WHEREAS: The Nativ _Villa%e of Barrow SNVBg is a federall re?olggnized Native Tribe of
Inupiat Eskimo under the Indian Reofganization, Act of 1934, a Regional Tribal
Government, as amended, Who‘if overnlng bo,dny is the NVB ExeCutive Board
with representatives from the Village of Barfow irf Barrow Alaska, an

WHEREAS: NVB Tribal Council is the governing body of Native Village of Barrow and is
responsible for OProtectmg thé interests of it tribal members and its rights of self-
governance; an

WHEREAS: amending AS 38,05.035_is necessary hecause fhe existing statute allows the State
Department of Natura' Resources t0 either refuse to re-Convey allotment land or
substantially delay the re-conveyance of such land ; and

WHEREAS: there are apgroximately 301 pending Native Allotments on land mistakenly or
erroneously conveyed to the state and"more are expected; and

WHEREAS: This problem arose due to no fault of the allotment applicants; instead BLM
conveyed the land to the state before Alaska Natives were informed of their right
to filg f(fr alloémentﬁ,on_l?]nd the¥ used for sub3|stenﬁe %urﬁoses. Once Alaska
Natives learned of this right, approximately 10,000 allot etap(Pllcatlons were
filed throughout Alaska hut some of the” land applied for had already been
conveyed t0 the state; and

WHEREAS: laws goveming native Allotment require the a;f)plicants to have used the land
before"the staté selection. If use did pot begrm before stafe selection, the allotment
apPllcatlon was not valid and was closed. Thus all pending allotments were used
before the state selection. This situation was the subject ofa federal court lawsuit
Aguilar v, Uniteq States. 474 F Supp 840 (D.. Alaska_1979), in which the court
directed the U.S. Department of the Interior QDOI) t0 process allotment
applications for land already conveyed to the state and also stated DO! was
responsible to get the allotment land back; and

now THEREFORE BE 1 RESOLVED: that the NVB Executive Board requests the Alaska
State Legislature 10 introduce Ieglslatlon to amend AS 38.05.035 In order t0 require re-
conveyance of tand for pending Nafive Allotments.



With a Consensus:
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Dorothy Edwardsen, Vice President

Marjorie Solomon, Treasurer
Mo
hannie Suvlu, Secretary
Doreen Ahgeak, Sgt-At-Arms
Ui ,0{4 M
um r .
Doreen 1.ampe ¥ Memhci

Gfcorge Olemaun Member

, 2013.

DISAPPROVED:

Thomas Olemaun,

Dorothy Edwardsen,

Maijorie Solomon.

Fannie Suviu

Doreen Ahgeak,

Doreen Lampe

George Olemaun

President

Vice President

Treasurer

Secretary

Sgt.At - Arms

Member

Member



Indian Reorganization ActVillage
Under Act of Congress June 15", 1935
32Gulkat Ave. Klukwan, Alaska 99827
HC60 Box 2207 Haines, Alaska 99827
Phone:907-767.5505
Fax: 907-767-5518

ok |nm~«._ kluku onSvhilkal-nsn.i‘ov

RESOLUTION 2013 -13

A RESOLUTION IN SUPPORT OF AMENDING ALASKA STATE STATUTE AS
38.05.035 TO REQUIRE THE STATE DEPARTMENT OF NATURAL RESOURCES
TO RECONVEY LAND FOR PENDING NATIVE ALLOTMENTS

WHEREAS;

WHEREAS,;

WHEREAS;

WHEREAS;

WHEREAS;

WHEREAS;

WHEREAS,;

WHEREAS;

the Chilkat Indian Village Tribe has been in existence since time &
immemorial; and

the Chilkat Indian Village Council has the responsibility to aid needy
members and to protect the general welfare and security of members of the
Village; and

the Chilkat Indian Village Council met on November, 2013 and resolved to
request the Legislature ofthe State of Alaska to amend AS 38.05.035;

the Chilkat Indian Village Council represents 1 Tribe and 261 tribal members,
some having allotments that have been pending for at least forty years simply
because the allotments are on land erroneously conveyed to the State of
Alaska;

amending AS 38.05.035 is necessary because the existing statute allows the
State Department of Natural Resources to either refuse to reconvey allotment
land or substantially delay the reconveyance of such land;

there are approximately 301 pending allotments on land mistakenly or
erroneously conveyed to the state and more arc expected,;

This problem arose due to no fault of the allotment applicants; instead BLM
conveyed the land to the state before Alaska Natives were informed of their
right to file for allotments on land they used for subsistence purposes. Once
Alaska Natives learned of this right, approximately 10,000 allotment
applications were tiled throughout Alaska but some of the land applied for
had already been conveyed to the state;

Laws governing Native allotments require the applicants to have used the land

before the state selected it. If use did not begin before state selection, the

allotment application was not valid and was closed. Thus, all pending
1

Resolution 2013-13



allotments were used before the state selected it. This situation was the
subject of a federal court lawsuit, Aguilar v. United States. 474 F. Supp 840
(D. Alaska 1979), in which the court directed the U.S. Department of the
Interior (DOI) to process allotment applications for land already conveyed to
the state and also stated DOI was responsible to get the allotment land back.

NOW THEREFORE BE IT RESOLVED that the Chilkat Indian Village Council requests
the Alaska State Legislature to introduce legislation to amend AS 38.05.035 in order to
require reconveyance of land for pending Native allotments.

CERTIFICATION; This certifies that the foregoing resolution of the Chilkat Indian Village
of Klukwan, Alaska was adopted. The Chilkat Indian Village Council is made up of seven

members with a quorum of 5 established. The foregoing resolution was adopted on this 22nd
day of November, 2013, by a vote of 5 in favor, 0 opposed, 2 absent & 0 abstaining.

Brian D. Willard, Tribal Secretary

Resolution 2013-13
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RS-2477 claims to access Native allotments and ANCSA lands

Issue: There is concern that Native entities are blocking access over certain Native allotments and
ANCSA lands. This not the case. The issue is the State of Alaska’s use of RS-2477 in an arbitrary
manner on Native-owned lands, including “spur” trails not approved by law.

Extensive damage from unauthorized use on RS-2477 trails beyond the intent of access has resulted,
including in the recent Purdy case. The Purdys recognize the trails reserved in their land deeds
(certificates of allotments) but not additional “spur” access. Inthe Klutina case, Ahtna is not blocking
access rather they acknowledge access by 17 (b) easements reserved by the federal government under
ANCSA.

RS-2477 Background: Revised Statute 2477 was originally enacted as Section 8 of the Mining Act
of 1866 granting right-of-ways for the construction of highways over public lands. The act was
repealed in 1976 with enactment of Federal Land Policy and Management Act (FLPMA). Pre-
existing RS-2477 claims were not affected by the FLPMA repeal.

Purdy Case: Sisters Agnes and Anne Purdy, Native allotment owners in Chicken, were sued by the State
of Alaska in 2013. The State wanted to acquire ‘guiet title” by condemning portions of land where RS-2477
trails crossed the allotment Previous to the State fifing suit, TCC Realty Program placed ‘No Trespassing”
signs at “spur” trail heads, because extra trails are not recognized as legal access. The Federal District
Court found that the State could not sue the allottees for the following reasons: the allotments are trust or
restricted lands; the United States is an indispensable party to the State’s claim again the Native allotment;
the U.S. has not waived its sovereign immunity; the Court lacks subject matter jurisdiction; and the claims
by the State have been dismissed. The primary trails reserved in their fPurdvsl title documents are
recognized as valid access, but additional "'spur” offshoot trails are not.

Ahtna-Klutlna Case: Ahtna recognizes and allows public access over their lands through \7(b)
easements (60 feet wide) as reserved by the Federal government; however, Ahtna does not recognize the
State of Alaska claims for RS-2477 easements (100 feet wide) over the same trails. Ahtna is litigating with
the State over 26 miles of undeveloped road that begins at the Richardson Highway and ends at the outlet
of Klutina Lake - known as the Brenwick-Craig Road. In2007, the State widened several miles of the
road, cutting trees, and removing one of Ahtna’s permit fee stations, as an “unauthorized encroachmenf
on its claimed easement. There was an attempt at mediation, but the State claimed more area, such as
“spur"’ and secondary easements off of the originally claimed primary trail to Klutina Lake. Ahtna is now
sponsoring legislation to vacate, or remove the RS-2477 claim, and recognize the federal 17(b) easement.

Excessive access claims on Native allotments and damages: Through the use of RS-2477, the State
claims access for a 100 foot wide trail, and asserts uses for future highway development. With the Purdy
allotments, the State was claiming 17.5 acres and 6.4 acres in excess of the original RS-2477 trail
reservation. The pending settlement for damages by a local miner in the periphery of the RS 2477 trail
across the Purdy allotment acknowledges excessive use of primary access trails.



My name is Tom Hoseth. | am the Realty officer at the Bristol Bay Native Association. BBNA represents

32 federally recognized tribes. | have worked inthe BBNA Realty department since 1986.

The Alaska Native Allotment Act of 1906 gave Alaska Natives the right to obtain legal title up to 160

acres of land that they used.

The Alaska Native Claims Settlement Act was passed in Dec of 1971. Sixteen months or so, before the
Act passed, the word was out that ANCSA would repeal the allotment act. Approximately 13,000 Native
Allotment applications were filed during this period. However, ANCSA did not repeal the pending

applications.

Initially the BLM rejected the allotment applications if the land was located on land already selected by
the State. This continued up until 1979 when in the case of Aquilar v.s. United States, the federal court
ordered the BLM to process the applications. The court ruled that the Alaskan Native Settlement Act
provides a preference right, defeating all subsequent claims to the same land. There are several Interior
Board of Land Appeals decisions that support that this preference right begins on the date that land is

first used and occupied by the applicant. No matter what date an allotment application is filed

Therefore, the current rule is, an allotment applicant is entitled to the land applied for if their use began

before the State selected the land.

After decades of adjudication, there are over 300 "Aguilar" allotments where the land has not been re-
conveyed to the BLM so that title can be conveyed to the allotment applicants. This is due to the
position DNR has taken in regard to reconveyances. DNR refers to A.S. 38.05.035 (a) which states that
the decision to reconvey or not reconvey state land is at the discretion of DNR. This discretion has been
delegated to the Chief, Realty Services Section. The chief has declined to reconvey many Aguilar
allotments. Because of these declines, the BLM admits that they have set aside these cases for many
years. Inthe Aguilar case, the court ruled that it isthe responsibility of the Department of Interior to

recover title and bear the burden to do so.

In an attempt to resolve certain Aguilar allotments that have been set aside, in late Sept. 2013 the State
and BLM announced a MOA which offers the optional relocation of certain Native allotment parcels
from lands that were conveyed in error to the State, onto other State selected lands. In early Dec. 2013,
the BLM provided maps of 8 million acres the State opened up for relocations. BBNA has prepared a

more detailed map for the BB region.

| believe, along with other service providers, that the relocation option will not resolve the Aguilar

allotment cases because:

1.) Only certain cases will be offered the option.

2.) The allotment applicants will not want to relocate, with the exception of a few.

Senate Bill 105 offers a solution to resolve all Aguilar allotments that were determined valid by the BLM.
The bill will amend the A.S. 38. 05.035 (a) to require the State to reconvey the land back to BLM upon

the BLM's determination that a Native allotment was used and occupied prior to the State selection.



In conclusion, once the reconveyances are completed, Alaska will be in compliance with the Statehood

Act, Alaska's Constitution, the federal court order in Aguilar v.s. United States and the Alaska Native

Allotment Act.

Furthermore, the Dept of Interior will not have to sue the state, which will save a large amount of time

and resources.

Finally, | would like to go on record, supporting Senate Bill 105 and would also like to thank Senator

Coghill for sponsoring the bill.

Thank you



Sheila Neketa

BBNA Land Management Services
PO Box 310

Dillingham, AK 99576

Good Morning Ladies and Gentlemen. |would like to thank you for giving me the opportunity to speak

to you to show my support of Senate Bill 105.

| have been working with Native allotments for eight and a half years. According to a BLM document
received there are about 301 pending Native allotments throughout Alaska. Forty three valid Aguilar

allotments are located within the boundaries of the Bristol Bay service provider area.

This means BBNA LMS works with the applicants and or heirs with the BIA, BLM and the DNR in an
attempt to obtain title to the land. BLM will determine whether or not land isto be found valid under
the provisions of Aguilar; BLM will request DNR return the land to BLM. The state will then follow its

generalized land conveyance policy before the valid Aguilar allotment can be conveyed.

Please note this process can be very lengthy and requires the Native allotment applicant or heirs to be in
agreement. In my experience several of the valid Aguilar Native allotment applicants and/or their heirs

die before a certificate is ever issued.

A compelling case in our region is the case of John Alexie who is 83 years old. The applicant while
waiting for the title to the land died. The heirs have done everything the DNR has asked but DNR ended
up declining to recognize the valid Aguilar allotment. Senate Bill 105 will assist valid Aguilar allotments
be returned to BLM which will assist Native allotment applicants who have been waiting for sometimes

80 years to receive title to the land for which the applied for.

Once again I'd like to thank Senator Coghill for supporting this bill and this committee for hearing me.



My name is Lucy Weedman , heir to the late John Alexie who is my grandfather. At the age of 53 he had
applied for his native allotment, with affidavits from two well respected individuals of the community
confirming that my late grandfather had been using said selected property since 1930, which is a total of
83 years of documentation of use by my grandfather. Between the ages of 10-12 years old, my
grandfather brought me to his property. Four to six years later when | started traveling up to my
grandfather's property, | didn't realize that property was the property | would be inheriting. My
daughter was entering her preteen years, when | learned about said property | was inheriting. My
grandfather had waited for the title to be transferred to him but it never happened. Thirty two to thirty
three years later we three heirs, my aunt, my sister and | received one notice after another from the
State of Alaska, DNR and each heir complied with the different conditions they stipulated on us but yet
they still went back and pulled it back from us, which angered each of us heirs. Eighty plus years and
this was going on for about half of that time. My grandfather expected atitle and to date we as heirs
have not received title to the property. We, the heirs of John Alexie are all very strongly in support of

SB105, which would give land back to BLM to convey back to John Alexie's heirs, my aunt, my sister, and
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S Shown on the map are
Native Allotments along
the Nushagak River at Koliganek

Allotment boundary data courtesy of BIA and should be used

for general location purposes only. Actual allotment boundaries
might vary from the locations shown here. Check U.S. Survey Legend
for detailed surveyed boundaries

Aerial photography courtesy of BBNA Forestry Program Native Allotments

Bristol Bay

Shown on the map are

Native Native Allotments along
Association the Nushagak River at
Legend New Stuyahok

NOTICE:
tree cutting on a Native Allotment by
persons other than the owner requires
atimber-cutting permlt:(CFR136.19,
163.26)

Unauthorized tree cutting will be
considered atrespass and person(s)
committing such acts shall be subject
to penalties under Alaska State Statute

09.45.730 for civil actions and/or
Alaska State Statute Sectlon11.46.32
for criminal actions. Federal Statute
62 Stat. 7877; 18 USC 1853 also applies

to trespass cases Involving Native
Allotments.

Requests for timber-cutting permits (on
Native Allotments only) may be directed
to Bristol Bay Native Association,
Forestry Department, RO. Box 310,
Dillingham, AK 99576 or call (907) 842-
5257.

Sponsared by Senator John Coghiill
February 26, 2014
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SPONSOR STATEMENT
Quitclaim Deed for Native Allotments

43 U.S. CODE § 1635 - STATE SELECTIONS AND CONVEYANCES (c) Prior
tentative approvals:

MI) All tentative approvals of State of Alaska land selections pursuant to the
Alaska Statehood Act are hereby confirmed, subject only to valid existing rights
and Native selection rights under the Alaska Native Claims Settlement Act...”

The Alaska Native Allotment Act of 1906, enacted on May 17,1906, permitted individual Alaska
Natives to acquire title to up to 160 acres of land. A native allotment is a valid existing right
to title that has been through the certification process with BIA.

Currently, when the federal government has “wrongfully or erroneously” conveyed land to
the state because there was a prior, legitimate claim to the land, the director of the Division
of Lands is not required to make right and quitclaim deed the land back to the federal
government so BLM can deed the land to the person who filed the allotment claim or his or
her surviving family members.

There will be a few cases where there will be extenuating circumstances that would
prevent the State from righting a wrong but they must be clearly unsolvable, such as native
allotments that are situated along the TAPS.

There are over 200 individual native allotments acquired under the Native Allotment Act
of 1906 that have erroneously been titled to the State of Alaska by BLM. These allotments
have been well documented and verified by BLM. My native allotment bill would require
DNR title native allotment lands to BLM when the land has been “wrongfully or
erroneously” conveyed to the state, enabling BLM to grant fee simple title to the native
allotments owners or their surviving relatives.


http://www.aksenate.org

o



© 00 N o O

10
11

12
13
14

28-LS0849U

INNERLLNDID

INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-EIGHTH LEGISLATURE - SECOND SESSION
BY SENATOR COGHILL

Introduced: 1/22/14
Referred: Resources, Finance

ABILL
FOR AN ACT ENTITLED
"An Act requiring the state to quitclaim to the federal government land or an interest in
land that was wrongfully or erroneously conveyed to the state by the federal

government"
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 38.05.035(a) is amended to read:
(a) The director shall

(1) have general charge and supervision of the division and may
exercise the powers specifically delegated to the director; the director may employ and
fix the compensation of assistants and employees necessary for the operations of the
division; the director is the certifying officer of the division, with the consent of the
commissioner, and may approve vouchers for disbursements of money appropriated to
the division;

(2) manage, inspect, and control state land and improvements on it

belonging to the state and under the jurisdiction ofthe division;

SBO105A -1- SB 105
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(3) execute laws, rules, regulations, and orders adopted by the
commissioner;

(4) prescribe application procedures and practices for the sale, lease, or
other disposition of available land, resources, property, or interest in them;

(5) prescribe fees or service charges, with the consent of the
commissioner, for any public service rendered;

(6) under the conditions and limitations imposed by law and the
commissioner, issue deeds, leases, or other conveyances disposing of available land,
resources, property, or any interests in them;

(7) have jurisdiction over state land, except that land acquired by the
Alaska World War Il Veterans Board and the Agricultural Loan Board or the
departments or agencies succeeding to their respective functions through foreclosure
or default; to this end, the director possesses the powers and, with the approval of the
commissioner, shall perform the duties necessary to protect the state's rights and
interest in state land, including the taking of all necessary action to protect and enforce
the state's contractual or other property rights;

(8) maintain the records the commissioner considers necessary,
administer oaths, and do all things incidental to the authority imposed; the following
records and files shall be kept confidential upon request of the person supplying the
information;

(A) the name ofthe person nominating or applying for the sale,
lease, or other disposal of land by competitive bidding;

(B) before the announced time of opening, the names of the
bidders and the amounts of the bids;

(C) all geological, geophysical, and engineering data supplied,
whether or not concerned with the extraction or development of natural
resources;

(D) except as provided in AS 38.05.036, cost data and financial
information submitted in support of applications, bonds, leases, and similar
items;

(E) applications for rights-of-way or easements;

) -2* SBO105A
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(F) requests for information or applications by public agencies

for land that is being considered for use for a public purpose;

(9) account for the fees, licenses, taxes, or other money received in the
administration of this chapter including the sale or leasing of land, identify its
[THEIR] source, and promptly transmit jt [THEM] to the proper fiscal department
after crediting it [THEM] to the proper fund; receipts from land application filing fees
and charges for copies of maps and records shall be deposited immediately in the
general fund of the state by the director,

(10) select and employ or obtain at reasonable compensation cadastral,
appraisal, or other professional personnel the director considers necessary for the
proper operation of the division;

(11) be the certifying agent of the state to select, accept, and secure by
whatever action is necessary in the name of the state, by deed, sale, gift, devise,
judgment, operation of law, or other means any land, of whatever nature or interest,
available to the state; and be the certifying agent of the state, to select, accept, or
secure by whatever action is necessary in the name of the state any land, or title or
interest to land available, granted, or subject to being transferred to the state for any
purpose;

(12) on request, furnish records, files, and other information related to
theadministration of AS 38.05.180 to the Department of Revenue for use in
forecasting state revenue under or administering AS 43.55, whether or not those
records, files, and other information are required to be kept confidential under (8) of
this subsection; in the case of records, files, or other information required to be kept
confidential under (8) of this subsection, the Department of Revenue shall maintain
the confidentiality that the Department of Natural Resources is required to extend to
records, files, and other information under (8) of this subsection;

(13) when reasonably possible, give priority to and expedite the
processing of an application for a lease or assignment of a lease of state land for
development and operation of a gas storage facility, for a right-of-way to a gas storage
facility, for a change to the allocation of production within a unit, and for a permit

necessary for the operation of a gas storage facility; in this paragraph, “gas storage

SBO105A -3- SB 105
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facility" has the meaning given in AS 31.05.032i

(14) quitclaim land or an Interest in land to the federal

government after a determination that the land or the interest in land was
wrongfully or erroneously conveyed bv the federal government to the state.
* Sec. 2. AS 38.05.125(b) is amended to read:
(b) The provisions of (a) ofthis section do not apply to a quitclaim of land or a
transfer of an interest in land made under AS 38.05.035(a)(14) [AS 38.05.035(b)(9)].
* Sec. 3. AS 38.05.321(c) is amended to read:
(c) The provisions of this section do not apply to
(1) state land classified as agricultural land that has been selected by a
municipality under the provisions of former AS 29.18.190 - 29.18.200 if the selection
is an approved selection before April 1, 1978, and is otherwise valid under
AS 29.65.050(b) or former AS 29.18.205(b); or
(2) a quitclaim of the interest of the state to the federal government
under AS 38.05.035(a)(14) [AS 38.05.035(bX9)].
* Sec. 4. AS 38.05.035(b)(9) is repealed.

SB 105 -4* SB0O105A
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Quitclaim Deed for Native Allotments
SECTIONAL

Section 1. Powers and duties of the director of the Division of Lands by mandating
he or she quitclaim deeds "landor an interest in land to thefederal government after
a determination that the land or the interest in land was wrongfully or erroneously
conveyed by the federal government to the state.” Currently that director has
permissive authority to do so when land was wrongfully or erroneously conveyed to
the state.

Sec. 2. Exempts lands quitclaimed under Section 1 from AS 38.05.125,
reservation of subsurface resource rights to the State of Alaska. This would allow
for mineral rights to titled owners of native allotments.

Sec. 3. Exempts the new provision pertaining to quitclaim deed to the federal
government from AS 38.05.125, restriction on sale, lease or other disposals of
agricultural land. This eliminates the limitation on use of such land to agricultural
use.

Sec. 4. AS 38.05.035 makes quitclaim deeds to the federal government when the
land was wrongfully or erroneously conveyed to the state a permissive actions. This
statute is repealed and the quitclaim deed becomes mandatory under Section 1
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TANANA CHIEFS CONFERENCE

Aooraoitfund 42rwBibara, virianQinunty tosdwnocM ute ftofvtMWdMRIMton

Allotment AppScaSon (Aguilarcases) vs conveyed eBotmenteend ANCSA lands—
Seeking LegkbB ve Solution to Aguilar C ases

Pending M8 Tapplications, duo to erroneously conveyed atiotmsnt paresis to the State of Alaska,
must be lesotvtwd after tongufrtfiing for rtero rfro. wnwrtlross nearly 100 yeamn. A legislative solution to
convey these parcels to teeb-rightful owners must move fofward.

Allotment titles can be sultect to RS2477 access Ifevidence demanstrates this aceess Bite-dates wse
bv the allotment aoDficant Less than 5% of the oendina allotment cases have trrfte on them.

This Issue has nothing to dowith recent RS2477 cases.

Conveyed land parcels: certificated Native allotmentsand ANCSA lands

Certificated Native allotments have been conveyed to the adobrant owner, governed by certain
statutes aid regulations pertaining to trust responsibl as. The Me may contain provisions foracross
under RS2477.

Iffoere are issues of trespass, itis the responsjbiBty of foe trustee to protect the allotment owner.
Recentcases, such as the Purdy’s to Chicken, demonstrate that trust responsibility feee TCC white
paper RS 2477 claims toaccess Native allotments and ANCSA lands).

anwoa lana « provKiea ® regional ana viuage corporations tnrougn me w i Aiasxa Native claims
SetttementAct Provisions for access include section 17(b) easements and RS 2477.

Areaaa to tanrift to thaaa lands, Mfhrthara C Sttticated iwOUgh federal pTQMsiCTWpertain to
CONVEYED, TITLED land.

Purdy and Ahtna are recentcases dealing withaccess (see TCC R8>2477 cWimsto access
Native allotments and ANCSA LandsHn both, ampleaccess has beengranted.

RS2477-Background

RS 2477 refers to access through statute 2477. originally enacted as Section 8 of toe Mining Act of
1666 granting right-of-ways for the construction of highways over public lands. The act was
repealed in 1976 with enactment of Federal Land Policy and Management Act (FLPMA). Pre-
existing RS-2477 claims were not affected by the FLPMA repeal.



tananachiefs Conference
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Reconveyance of Alaska Native Atiotments by Stalll of Alaska (Aguilar cases)
FACT SHEET

t. Numerous Alaska Native alfolments were erroneously conveyed by tie federal governmentto the
State ofAlaska. These are referred to as Aguilar cases.

- Allotmentapplications were lost or improperly dosed. BLM was not aware of valid
allotment claim when conveying parcels to the state.

- BLM AWNclosed these cases systematically once land was selected by the state. The
Aguflar case reversed this practice, Erecting BLM to recover title to ftesevatid existing
cases, reopening dozens of cases.

- CurrentAguilarcases are approximately 300, most in the Tanana Chiefs and Bristol Bay
regions.

2. A legislative solution is sought to re-conveytitie to BLM, for ultimate conveyance to rightful owner.

3. State of Alaska accepted land title subject to valid existing rights. A native allotment is a vafid
existing right

4. The Stateof Alaska has over-selected lands for their remaining entitlement of 5 nmfllion acres. The
Alaste Lands Acceteratior Act limits over-selection to 25%60f remaining entitlerment, putting the
state Ina position where it neerfe to relinquish nearly 10 million acres of over-sdectkm.

- Allotment acreage sought under quitclaim is less than 48,000 acres.

5. Allotmentapptications are decades-old, some nearly 100 years old. Itis time tosettle and convey
to private ownership.

6. Re-conveyance by the state Is negotiated and if a trati existed before the appfcanfs use and
occupancy began, then the trail is subject within conveyance documents.

Land Status Differentiations:

Aguilar cases are UNCONVEYED vatid allotment apptications.

Conveyed allotments are trust property with the federal government and many have RS2477 rights
ofway.

ANCSA lands have separate provisions for access under federal law.
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RS-2477 claimsto access Native allotments and ANCSAtends

Issue: Fhare fs GQRcaA that Maiya antitiap am hlecking fictass IMTeariain Mitiva gitinaaets apc
ANCSA lands. This notthe case. TheissueistheStateof Alaska’s use of RS-2477 in an arbitrary
mannar nn Natikawop tonkie, Ioctdfrel “SONE” Jraffo noP annmufire wiono

Etissgitfo clameans fBorm wnawthorized vee omn 6-243Winaits beyoned the intant of access Bas resultec:
todocﬁng in the recent Purdy case. The Purdys recognize the tralls reserved in thalr Iand deeds

ACCESH ﬁatherﬁhewmmm 2ECess bw DB(bh»aseﬁﬁewtsreseﬁmd bvlhemdeﬁai a@vemmmtmder
ANCSA.

RS-2477 Background: Revised Statute 2477 was originally enacted as Section 8 of Ihe Mining Act
of 1866 granting right-of-ways for the construction of highways over public lands. The act was
repealed in 1976 with enactment of Federal Land Policy and Management Act (FLPMA). Pre-
existing RS-2477 claims were not affected by the FLPMA repeal.

Peirdvease: Sisters Aanen and Anne Purdy: Native aliptrmsptownears in Shickemn, wem sued hwihe Rrara
of Alaska in 2013. The State wanted te acquire quiettitle” by condemning portions of land where RS-2477
traits crossed the alletment Previeus o the Sitate fifihn suil T&C Realiv Program Rlaced FNoTresnnssinn™
sking at "spur=traf heads, beeavse exiva nefls enc Not recomrficed &s lenpw aceess: The Federal Ristrict
Court found that the State could not sue the allottoes for the folowing reasons: the allotments are trust or
restricted lands; lie United Stories is an indispensable party to the State's clalm agdn the Native allotment;
VEPOREP A ER/ ot Mited RSB eign PRI OHS o0 fecks BORIBIPHNREF

by the State have been tfismissed. The primary trails reserved in their (PurdvsVtide documents are
recognized as vaBd access, but additional ‘stH™offehoot trails are not

Ahtna-Khitina Case: Ahtnarecognizes and allows aiM c access over their lands through 17(b)
easements (60 feetwide) as reserved ty the Federal government; howover,Ahtna does not teoogttizetiie
VAPE BF ALRRER BFERS roriw €9/ SREERRMS (G Fact ey BVErHie same tAIS. Arana i ungaond il
the State over 26 mites of undeveloped road that begins at the Richardson Highway and ends at the outlet

of Klutina Lake-known as the Brenwick-Craig Road. In2007, the State widened several mfies of the
roadi cutting trees, and removing one of Ahtna’s permit fee stations, as an "'unauthorized encroachment™
on itsdakned easement There was an attempt at medfetion, but the State claimed more area, such as
tsour” and secandary easements oft of the ariginally cteimed erimany trail to Klutina Lake. Ahtna is now
sponsoring legislation to vacate, or removethe R S 2477 claim, and recognize the federal 17 (b) easement

FyrapMity « eccs<reckMim's o Native sMotragote rmd rfamaaftft? Throuoh the use 0fRS-2477. the State
pupeeiow @GCESS fOra 100 footwide Ip» Kto assertsirses fefftiuirehiraiwavdeveloprnsnt. With the Ptedy
etM ments, the s”rie was claiming 17.5 acres and 6.4 acres in excess of tire original RS-2477 trail
reservation. The pending settlement for damages by a local miner in the periphery of tire RS 2477 trail
across the Purdy allotment acknowledges excessive use of primary access trails.
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NATIVE ALLOTMENT ADIUDICATIONS

Statistics and Processes

Statistics

Totalcompleted reviews
Total number ofallotments adjudicated by~ -16,030
BLMto dateon all lands

BLM'sremaining application parcels
BLM's remaining unresolved native 303
allotmentapyplication parcels
Number ofthese parcels involving lands 49
never owned bv the State
Number of these parcels involving lands 58
owned by the State, but notyet submitted
by BLM to DNR for review
Number ofparcels submitted to DNRand 196
understate review/subject to State
decisions

DNR'sreviewsand adjudications
Number of parcels that have notyet been 100
adjudicated (ofthe 196 submitted by BLM to
DNR for review].
Number of parcels thatdie State has 9
determined it cannot reconvev

Narrative Description

According to BLM's statistics, approximately 16,030 native allotment parcels have been
sought in various locations across the state with BLM between January % 1906 and today.
Ofthis total, BLM has a remaining 303 parcels to adjudicate statewide. Someofthese
unresolved allotment parcels do notInvolve stare lands-L e , theapplled-for lands are still
In federal ownership, or affect other landowners besides the State.

MastofBLM's remaining 303 parcels involve land that Is no longer in federal ownership
and has been transferred to the State as part ofthe statehood entitlement Unfortunately,
the State originally received these lands unaware of potential entitlements, so conflicts
have arisen in some cases.

Native allotment parcels Involving state land are handled between BLM and DNR- ifa
native allottee has a potential claim for land that the federal goverment has transferred to
the State, BLM seeks reconveyance, by QuitClaim Deed (QCD), from the State badeto die
federal govermment The State then adjudicates the request to determineiflt s able to



return the land to BLM (for eventual conveyance to the allottee). The presumption is that
land should be retumed if it can be.

Currently, BLM has about 196 unresolved parcels that it has submitted to DNR for review.1
For potential allotments on such land to be valid, the aUottee's use must pre-date the
State's selection. The State seeks toensure thatthe application and adjudication by BLMis
correct; and then that there are not conditions that prevent die State from retuming die
land (i.e,, die State has nottransferred die land to another party, or fixtures, easements, or
other construction do not occupy the land).

In addition to die 196 unresolved parcels that BLM has referred to the State, there are
approximately54 parcels have been QCD'd to BLM. This meansthat theseap Pllcants
received or will receive die parcels2thattheyapplied for, and are finally resolved

Approximately 100 ofthese 196 unresolved parcels referred to DNRare being actively
reviewed, and are at various stages ofdie reviewand reconveyance process with DNR, BIA
and/or BLM. Ultimately, die State may QCD these parcels to BLM for conveyance toan
allottee, or it may be unable to reconvey once adjudication and review has been completed.

Approximately 96 ofthese 196 unresolved parcels the State has been unable to reconvey
and has denied.3 There are a number ofcomplex, fact specific reasons for these decisions
not to reconvey, but they often feature scenarios where the State has transferred valuable
interests in the applied for lands to other third parties since die State acquired interest, or
wherethe Legislature has designated die land should be retained for special uses, orwhere
die lands have already been conveyed to a third party. (See attached maps for examples).

Ofdie 96 parcels that have not been reconveyed:
= 29are partoflLegislatively Designated Areas (LDAs). Typically LDAs include
legislative restrictions on DNR'sauthority to transferany land within die area.
» 12 have nothad the final releases signed by the necessaiy parties.4
» 29 havesignificant defects with the application and/or BLM's adjudication (Le., die
State is aware ofevidence ofuse or lack ofuse thatwas not considered by BLM).S

*This number may still Increase. While the statutory authority for individuals to make applications has
expired, federal errors and omissions mean that petitions to open dosed casesare still comingto BLM.
Consequently, the number of parcelsat any particularstage ofthe process Is in flux as DNR receives then
processes the parcels.

20r substantial portions ofthe parcels thatthey have acknowledgedas acceptable.

3Becausethese cases have notbeen finally resolved to the satisfaction o fthe applicant, BLM considers them
openand counts them In the 303 "active’ panels statistic. |f these applicants selectalternate panelstheir
casesw ll be finally resolved.

4For the QCDto be finalized, the allottee applicant, or ALL oftheir heirsand devises, have to sign releases
accepting the application has been satisfied and the hind is satisfactory. When allottees have not signed these
agreementsforapproximately 6 months, they are deemed rejected and the State releases the hold on the
land. However, extensions to this six month period are liberally granted ifrequested. Typically,a given
allotmentparcel will be held forayear ortwo years to gather the needed releases.



= 26 have third party ownership interests (Le., public easementsand infrastructure
cross the parcel, ora munu_:HJallty or bona fide purchaser third party has received
title through municipal entitlements or land sales).

These 96 denied parcels are noweligible for the alternate parcel program if die applicant
would like to pursue thatoption.

There are also native allotment parcels that involve State land that BLM has notyet
transferred to the State for state review, which BLM has estimated to number58. \When
these I:)arcels are provided to the State, theywill increase the total number of unresolved
parcels the State has received (currently -196) and the number ofcases receiving active
state review (currently -100). Theywill also eventually Increase the number QCD'd back
to BLM (currently -54) or the number denied for reconveyance and eligible for altermate
parcel selection (currently -96).

Ofnote, the Tanana Chiefs Conference (TCC) recently provided a documentshowing that
there may be approximately 264allotmentapplication parcels currently outstanding.6
Discussionwith BLM has indicated that they have 303 parcels remaining to adjudicate,
involving all affected land owners and applicants throughout the State. (TCCs 264 thus
should be a large subset of the 303 if BLM's statistics are accurate). Approximately 49 of
BLIM's 303 unresolved parcels do notaffectthe State (I.e* they occupy federal land or land
thathas never been owned by the State). As discussed are approximatelyanother 58 ofthe
303 that, while they may affectstate lands, BLM has notprovided to DNR for reviewand
which may indude examples provided by TCC

5Technically, BLM may re-adjudicate these parcels; conduct further review, and request that the State review
them again. Whfle these parcelsare typically considered dosed by the State, they could be reopened

*TCCdoes not representall potential applicants, thus the discrepancy between BLM's 303 active parcels
statisticand TCCs264. Some ofdie parcels TCC has raised may notinvolve State landsatall and require
purely federal adjudications.
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TITLE:

ALASKAFEDERATION OF NATIVES, INC
2013 ANNUAL CONVENTION
RESOLUTION 13-26

A RESOLUTION SUPPORTING LEGISLATION TO CHANGE STATE LAWREQUIRING
THE DEPARTIVENT OF NATURAL RESOURCES TO RECONVEY LAND FORVALID
PENDING NATIVEALLOTIVENTS

The Alaska Federation of Natives (ARN) Is the largest statevwoe Native
organization In Alaskaand Its membership indudes 118federally-recognized
tribes, 133 village corporations, 13 regional corporations, and 11 regional
nonprofitand tribal consortiums thatcontractand ranfederal andstate
programs; and

The mission of ARNlis to enhance and promotedie cultural, economic, and
political vote of the entire Alaska Native community; and

Valid claims are pending, manydating over 40 yews, andwhereby these
allotmentswere erroneously conveyed to the State of Alaska, Departmentof
Natural Resources (ONR) by the US. Departmentofdie interior, Bureau of Land
Management (BLM); and

To retumthe allotmentland, the State DNRfollows state law; and

The state law currentty allowsthe DNRto refuse to give back Native allotment
land;and

ADbilit has been drafted by SenatorJohn Coghn requiring the Statte to quiitclaim to
the federal govemmentland or an Interest In land thatwaswrongfuSy or
erroneously conveyedto the State by the federal government; and

The recent Memorandumof Understanding (MOU) between the State of Alaska
and BLlMallows the State DNRto continue to refuse to give back the allotment
landand provides an overall distraction to the original, rightful daim, ignoring
the traditional and cultural use ofthe land which provides the bests.

68



MONTHEREFORE BE IT RESOLVED bythe delegates to the 2013 Annual Convention ofthe
Alaska Federation of Natives Inc, the Alaska State Legislature is urged to change
the lavwand require that Native allotment bind conveyed to the state be
reconvened bedeto the BLIMfor uttimatetransferto the rightful allotment
daimant

BE IT FURTHER RESOLVED that tiris resolution shall be the policy of ARN until It is withdrawn or
modified by sulbsequent resolution.

SUBMITTED BY. TANANA CHIEFS CONFERENCE

COMMITTEEACTION: DOPASS
CONVENTIONACTION: ~ PASS



INU.PIA#:I' COMMUNITY ofthe ARCTIC SLOPE

an IRA RegionalTribal Government

BOBax 334 *Barert* Alaska 90723
Ph: (007) 824227 8B 783227 Rue(907) 852240

RESOLUTION 201305

A Resolution In Support O f Amending Alaska State Statute A S38.05.035 To Require The

WHEREAS:

WHEREAS:

WHEREAS:

WHEREAS:

WHEREAS:

WHEREAS:

WHEREAS:

State Department O fNatural Resources To Reconvey Land For Pending
Native Allotments

°f
Bﬂwﬁ

EWMallegﬂnmmbal courials Inﬂ1e|\brﬂ18|ope

ICAS Regional Ttibo! Coundll (ICAS Executive Board) Is the ofICAS
adis r&qae; ank:]llleforpltlecllr%;’thewlercsl’soﬁlsmbal rrm%s’em rﬁs%

The InuglaIComrmn ity ofthe Arctic Slope Executive Board (ICA las&am onJu
1.3 and resolved to request the Legislature o fthe State ofAl
AS 3805.035;ad

The ICAS Executive Board 8 Tribesand approximately 10000
Alaskacitizens, somehaving bnmmmmperdlr\gforatleestfmy
y?%\risa%tllnpg]dbe(a@ﬁealMareoﬂlaﬁ eroneously conveyed tothe

0 a;

AmendingAS 3805035 is necessary becaise theexisting statLite allows die State
Deportment o f Natural Resources to either ieft»e to reconvey allotment land or
substantially delay the recorveyance ofsuch land; and

1hereareapprox| 1 dlotments on land mistakenly or
nme#estate:%?rrgearee)@eded y

This problem arose due to no fhult ofthe allotment applicant”™ instead BLM
conveyed the land to the state before Alaska Natives wereinformed oftheirnght
tofile for allotments on land they used for subsistence purposes. Onoe Alaska
Natives learmed ofthis right, approximately 10000allotment applicationswere
filed throughout Alaska tot someofthe laid applied for had already been
conveyed o the state; ad

PegelofZ



Page 2-A resolution amending Alaska State Statute

WHEREAS: Laws governingNative allotments require theapplicantsto have used the land
beforethe stateselected it 1f usedid notbegin before state selection, the
allotmentapplicationwas not valid andwesdosed. Han, all pending allotments
were used before the state selected it. TUssﬂaﬂmmmﬁes.hectofafmleral
courtlavwsuit. Amiflarv. United States. 474 P. Supp 8401D. Alaska 19791 In
whichthe courtdirected the U.S. Departmentoftne Interior (DOI) toprocess
allotmentapplications for land already totheslate andalso stated DO
wesresponsile to get theallotmentland ad

NOWTHEREFORE BE IT RESOLVED: thatthelCAS Executive Board requests the
Alaska State Legislature to introduce legislation to amendAS 38.05.035 htorderto

require reconveyance o flandfor pendingNative al

CERTIFICATION:

L theundersigned rat Community ofthe Slope rrerTbets
ofwhomin were lkaauhlsmeeu hddomhls il davof"LU 20

attachmentwes adopted by a vote forAgalnstad"absUSg

APPROVE: _ Z _ AGAINST:

__________ Thill's FHOWX 413
GleorgeOlemaun, President Date Doreen Ahgeak, Secretary Date

Page2o0f2



TANANATRIBALCOUNCIL
POBax 130 Tirana, AK D777
Phore (Ot7)366-716tor 7170 Fax: (907)366-7198

"Whim thk TaoRvem Mier

TITLE:

WHEREAS:

WHEREAS:

WHEREAS:

WHEREAS:

WHEREAS:

TananaTribal Council

RESOLUTION Na 2013-18
June 26th, 2013

ARESOLUTIONIN SUPPORTOF AMENDING ALASKA STATE STATUTE AS
350S03S TO REQUIRETHE STATE DEPARTMENT OF NATURAL RESOURCES TO
RECONVEY LAND FOR PENDING NATIVEALLOTMENTS

The TaremaTribal Council met on June 20*, 2013 and resolved to request the Legislature of
the State of Alaska toamend AS 38.05.035;

The Tanana Tribal Council represents Alaska citizens, some having allotments that
have been pending for at least forty years simply because die allotments are on land

erroneously conveyed to the State of Alaska;

Amending AS 38.05.035 is necessaly because the existing statute allows die State
Department o fNatural Resources to either refuse to reconvey allotment land or substantially

delay the reconveyance ofsuch land;

There are approximately 301 pending allotments on land mistakenly or erroneously
conveyed to the state and more are expected;

This problem arose due to no fault of the allotment appilicants; instead BLM conveyed the
land to the state before Alaska Natives were informed of their right to file for allotments an
land they used for subsistence purposes. Once Alaska Natives leamed of this right,
approximately 10,000 allotment applications were filed throughout Alaska but some of die
land applied for had already lbeen conveyed to die state;



*WHEREAS: Laws goveming Native allotments require die applicants to have used the land before die
state selected it 1 use did not begin before state selection, e allotment application was not
valid and wes closed Thus, all pending allotments were used before the state selected it
This situation was die subject of a federal court lawsuit, Aguilar v. United States. 474 F.
Supp 840 (D. Alaska 1979), in which the court directed the U.S. Department oftie Interior
(DOI) to process allotment applications for land already conveyed to the state and also stated
DOl wasresponsible to get the allotment land back.

NOW THEREFORE BE IT RESOLVED that the Tanana Tribal Council requests die Alaska State
Legislature to introduce legislation to amend AS 38.05.035 in order to require reconveyance of land far
pending Native allotments.

TANANATRIBAL COUNCILPRESIDENT



P.O.Box256
Kotzebue™Alaska 99752
(Q07442-3311 .

Manillag Association
Resolution#13-03
TITLE: ARESOLUTION IN SUPPORT OF AMENDINGALASKA STATE
STATUTE AS 38056035 TO REQUIRE THE STATE DEPARTMENT OF

NATURALRESOURCES TORECONVEY LAND FOR PENDING
NATIVEALLOTMENTS

WHEREAS: The Maniilag Board of Directors meton July 1L, 2013 and resolved to request
theLegislature ofthe State ofAlaska to amend AS 38.05.035;

WHEREAS; The Maniilag Board of Directors 12 Tribes and approximately
7,000 Alaska citizens, some having that have been pending for at
Ieastforty smlybewwemeallonnenlsareonlanderrormﬂy
oonveyedtomeStateofAlaska

WHEREAS: Amending AS 38.05.035 is necessary becalise the existing statute allows the
State Department ofNatural Resources to either refitse to reconvey allotment

land or substantially delay the recorveyance ofsuch land;

WHEREAS: There are approximately 301 pending allotments on land mistakenly or
erroneously conveyed to the state and more are expected;

WHEREAS: This prablem arose due to no fault of the allotment applicants; instead BLM
conveyed the land to die state before Alaska Natives were informed of their
right to file for allotments on land they used for subsistence purposes. Once
Alaska Natives leamed of this n? t, approximately 10,000 allotment
applications were filed lhroughoutAaska but some of the land applied for
had already been conveyed to the state;

WHEREAS: Laws govemingNative allotments require the applicants to have used the land
before the state selected it If use did not begin before state selection, the
allotment application wes not valid mid wes closed. Thus, all pending
allotments were used before the state selected it This situation wes the
subject of a federal court lawsuit, Aguilar v. United States. 474 F. Supp 840
(D. Alaska 1979), in which the court directed die U.S. Department of the
Interior (DO!) to process allotment applications for land already conveyed to
the state and also stated DO was responsible to get the allotment land back.

MemberVillages
jjmt, Nwmfchiag, Ipmtchiaq, Kotyoak, KtoalMg, Lmigviik, QSdgtogmk, Noutmq, Nuurvfk, Akuligaq, Isbumg, TVdgfuj
hier’ BLckiand, Peening, Kiane, Kivallna, KoLk Kotzetue, Noatak Noorrtk Seiawi Shurgrei Pt ope




NOW THEREFORE BE IT RESOLVED that the Maniilaq Board ofDirectors requests die
Alaska State Legislature to introduce legislation to amend AS 38.05.03% in
order to require reconveyance o fland for pending Native allotments.

THIS RESOLUTION WAS ADOPTED AT A REGULAR MEETING OF THE
MANIILAQ BOARD OF DIRECTORS ONJULY 11,2013.

IN WITNESS THERETO:



Tribeso fAbsbp

ANDREW P.HOPE BUILDING
320 West Willoughby Avenue = Suite 300
Juneau, Alaska 99801-1726

AMhnWbwotAP**

Executive Council o ftheCentral Coundl
TLINGIT ANDHAIDA INDIAN TRIBES OF ALASKA

Resolution EC/13-44
Title: SupporttoAmend Alaska Statute 38115035

WHEREAS, Central CoundJ TUngitand Haida Indian Tribes o f Alaska (Central Council)
is a federally recognisedtribe ofrmore ther 28,000 tribel citizenswworidnice; and

WHEREAS, amendingAlaska Statiite 38.05.033 is negessary because theexisting
satuteallows the State DepartmentofiNatural Resources toeither refoie to recorvey
allotmentland or substantially delay the recorveyance ofsuch land; and

WHEREAS, thereare goproximeately 301 pending allotmentson land mistakenly or
erroneouslyoonveyedtodleslahevvrlhrmree><|c1ei:l%|.‘|eqéllI A y

WHEREAS, problmsaosedJetomfauttofmealm‘HIapplmms,ﬂeBureauof
Land %cm@edme toﬁeslalepnortoAlaskaNanv&ebelng
informedo elrnghtto le forallonnenls Used for subsistence purposss. Once
AlaskaNatives leamed ofthis ggeland mamly 10000 allotmentapplicationswerefiled

throughoutAlaska butsomeo apphedforhadalreadybeenconveyedtolhestate

WHEREAS, laws Ing NatlveAIIolmentsrgeljhefoeapphcamstorwewed
theland before thestate it. If usedidnotbegin stateselection, theallotment
applicationwas notvalid andwssdosed. A ll perfingallotments were used before the state
selected it. This situation w» ﬁemhlectofameral emrtlawsuit Aonilvwv- United States.
474F. Su 840(D Alaska 1979), in whichthe courtdirected the U.S. Departmentofthe
Interior (DOI topromdbhertapplmsforlandalreadymwedtoﬁeslateard
also stated DOlwas responsible toget the allotment land badk.

NOWTHEREFORE BE IT RESOLVED, theExecutive Council authorizesthe
Central Council tosuppart theintrodLictionof toaredAS 3B05035in orderto

requirethe reconveyance ofland forpending dlotments.

TH 9076361432 www.cdNta.ora TOL RREERO0A44-1432


http://www.cdNta.ora

EC Resolution 13-44 Page 2
T Dth| Vi 3.0y the Execut eCou |Iofthe entra
qm[i encengEnan ﬁmdaé% orPbesotzgilaskaybyavoteo Veas, nays I stentEons

CERTIFY

Tribal Secretary Harold Houston, Sr.



TANANA CHIEFS CONFERENCE
Executive Board of Directors
Resolution No. 2013-

A RESOLUTION IN SUPPORT OF AMENDING ALASKA STATE STATUTE
AS3805035TO REQUIRE THE STATE DEPARTMENT OF NATURAL
RESOURCES TO RECONVEY LAND FOR PENDING NATIVEALLOTMENTS

WHEREAS.

WHEREAS,

WHEREAS,

The Tanana Chiefs Executive Board met on n 2013 ad
resolved to request the Legislature of the State of Alaska to amend
AS 3805.035:

The Tanana Chiefs Executive Board represants 42" Tribes
and/2tfcoAlaska citizens, some having allotments that have been pending
for at least forty years smply because the allotments are on land

erroneously conveyed to the State ofAlaska;

Amending AS 38.05.035 is necessary because the existing statute
allows the State Department of Natural Resources to either refuse to
re%?]nih/ﬁyd allotmentland or substantially delay die reconveyance of
su )

WHEREAS, There are approximately 301 pending allotments on land mistakenly

or erroneously conveyed to the State and more are expected;

WHEREAS, This problem arose duie to no fault of the allotment applicants;

WHEREAS,

instead die U.S. Department of Interior conveyed the land to

the state before Alaska Natives were Informed of thelr right to file
for allotments on land they used for sulbsistence purposes. Once
Alaska Natives leamed of this right, approximately 10,000 allotment
applications werefiled throughout Alaska butsome of the land
applied for hod already been conveyed to the state;

Laws goveming Nattive allotments requiire the applicants to have

used the land before the state sel it. If usedid notbegin before

thestate selection, the allotment application wes not valid and wes

closed. Thus, all pending allotments woe used before the state selected it

This situation wes the subject of afederal court lawsuit, Aguilar v. United

States. 474 F. Supp. 840p . Alaska 1979), in which the court directed the

fL(J).Sang%Iam“nem oftre Inteﬁ%re(DO ) atr?d pralc;%ess alotment applicaﬁonsble
r ready conveyed to the state stated DOl was resporsi

toget the allotment land back.

NOW THEREFORE BE IT RESOLVED that the Tanana Chiefs Conference

Executive Board requests the Alaska State Legislature to introduce



legislation to amend AS 38.05.935 in order to require recorveyance of
land for pending Native allotments.

CERTIFICATION

| hereby certify that this resolution wasduly passed by tbe Tanana Chiefs
Conference Executive Board of Directorson U j n 2013 atFairbanks, Alaska
and a quorum wasduly established.

AN

Pat McCarty, Secretary/Treasurer



NATIVE VILLAGE OF BARROW
IXUPIAT TRADITIONAL
GOVERNMENT

RESOLUTION ~ 2013-18
A Resolution In Support Of Amending Alaska State Statute AS 38.05.035

WHEREAS: The Natlv Vllla%e of Barrow SNVBZ Is a federall re?oi%nlzed Native Tr'be of

Inupiat Eskimo under Agln lan Reo an|zat|onAto g|onaITb
Government as ame{\ ?f ov%rnlng rnls the N BExe ve Board
with representatives from the Village of Bartow | BarrowAIaska an

WHEREAS: NVB Tnhal Council is the governin of Native Village of Barrow and s
5eos\%)rn]sa|rtl)ig fgﬁ dprotectmg theg ?nterestg to |dtZ tribal members and its r?ghts 0f self-

WHEREAS: amendm AS 38.05.035 is necessary because the eX|st|n statute ?Ilows the S'ate
artm t%“\lat ra’ Resources to ekhcr re usg tor& onvey allotment land or
su stantla elay the re-conveyance ofsuch land : an

WHEREAS: there are apgrommately 301 pending Native Allotments on land mistakenly or
erroneously conveyed to the slate and'more are expected: and

WHEREAS: This rolmarose due to no fault of the allotment applicants; instead BLM
conve@db land to the state%eforeAI sEa NaEves wer ptc rmed 0? gr r!'

natf.'v%sf?énnmennn.'n ety SbsoGQﬁotﬁw“W“E}nca’}?Sns e

filed tr(?tgtout Aaska t some of me land applied for had already oeer.

conveyed to the state: and
WHEREAS: laws governing native Allotment require the aP licants to have used the land
be ﬁre stafe seleftlon the aIIotmené

Egg)z{gawoen%es Sﬁ%?c\t/gild a!tngs\?vgsldc'eseg gI-HUS d tments WErE USE

re the state selection. 3his Situation was the sy fcto% Jeral coHrt lawsutt,
A?unarv United States, 474 F SU pp 840 (D.. Alaska 19 793 In whic the court
directed, the U De nartment of th In rior (‘ 3 J)rocess allotment
agghcanons for Tand Freay %onve Ae state and also stated DOl was
onsible to get (he allotment land Back:

NOW THEREFORE BE IT RESQLVED: that the NVB Executive Board r (ﬂuests the Alaska
State Le |sIaHre t mtro&uce Ie%nslatl?n to amend AS 38.05.035 In order to require re-
conveyanCe of fand for pending Native Allotments.



With a Consensus:
Adopted IIti*ya_ dav <W
APPROVED:

Thomas Olemao>, President

Dorothy Edwardsen, Vice President

Matjorie Solomon, Treasurer
Fannie Suvlu, Secretary
Doreen Ahgeat, Sgt -At-Arms
Doreen | imp Mctnhu

GicwjgeClemaun Member

2013,
DISAPPROVED:

Thomas Olemaun,

Dorothy Edwardsen,

Marjorie Solomon.

Parace Suviu

Doreen Ahgeak,

Doreen Lampe

George Olemaun

President

Vice President

Treasurer

Sgt.At- Anns

Member

Member
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RESOLUTION 2013- 13

ARESOLUTION IN SUPPORT OF AMENDING ALASKA STATE STATUTE AS
3805035 TO REQUIRETHE STATE DEPARTMENT OF NATURALRESOURCES
TO RECONVEY LAND FOR PENDING NATIVE ALLOTMENTS

WHEREAS;

the Chilkat Indian Village Tribe has beenin existence since time &
immemorial; and

WHEREAS; the Chilkat Indian Village Council has the responsibility to aid needy

WHEREAS;

WHEREAS;

WHEREAS;

WHEREAS;

WHEREAS;

WHEREAS;

membersand to protect the general welfare and security of membersofthe
Village; ad

die Chilkat Indian Village Council met on November, 2013 and resolved ©
request the Legislature ofthe State of Alaska to amend AS 38.05.035;

the Chilkat Indian Village Council represents 1 Tribe and 261 tribal members,

some having allotments that have been pending for at least forty years simply

Wﬁealbﬂnemsaemlardenomouslym&yedtoﬂnsmteof
aska;

amending AS 3805035 s necessary because the existing statute allows the
State Department of Natural Resources to either refose to reconvey allotment
land or substantially delay the reconveyance ofsuch land;

there are approximately 301 pending allotments on land mistakenly or
erroneously conveyed to the suite and more are expected;

This problem arose due to no fouli of the allotment applicants; instead BLM

conveyed the land to the state before Alaska Natives were informed of their
right to file for allotments on land they used for subsistence purposes. Once
Alaska Natives leamed of this n ht approximately 10,000 allotment
applications were filed throughout ka but some of the land applied for

hadalreadybeenoomeyedtomestate

Law's goveming Native allotments reguire the applicants to have used the land
before the state selected iL I use did not begin before state selection, the
allotment application was not valid and wes closed. Thus, all pending

1

Resolution 2013-13



allotments were used before the state selected it This situation was the
subject ofa federal court lavsuit, Aguilar v. United States. 474 F. Supp 840
. Alas(kaol)979), in V\mg1 the court Flirected fg]elalﬁloslal Department of the
Interior (DOI) to process allotment applications for ready conveyed to
the state and also staled DOI wes responsible to get the allotment land back.

NOW THEREFORE BE IT RESOLVED that the Chilkat Indian Village Council requests
the Alaska Statte Legislature to introduce legislation to amend AS 38.05.035 in order to
require reconveyance of land lor pending Native allotments.

CERTIFICATION: This certifies that the foregoing resolution ofthe Chilkat Indian Village
of Klukwan, Alaska was adopted. The Chilkat Indian Village Council is made up ofseven
memberswith a quorum of5 established. The foregoing resolution was adopted on this 22nd
day ofNovember, 2013, faya vote of 5 in favor, O opposed, 2 absent. & 0 abstaining.

Brian D. Willard, Tribal Secretary

Resolution 2013-13






U.S. Code> Title 43 >Chapter 33A >§ 1634

43 U.S. CODE § 1634 - ALASKA NATIVE
ALLOTMENTS

Current through Pub. L. 113-75. except 113-66. (See Public Laws for the current Congress.|

Anproval of applications for certain lands; lands confaining coal, 0Q, or gas: nonmineral lands;
gr)dsnpﬁnn all rPaRIFkarwystem protests; voluntary r&mqur&rment app?rcatron

I%J[i %tt%lah? rstrn ts aIIAI skaNatrveaIIo n}%n%a[pg ations made rs ant otheAc of May

art ento e ter rono ore
%t‘] gp nree &) [B ember ﬁ hrn
13 ava tro eum Serve o orwrt

(r\lmrona etro eu?rrr] serv EE
@Q\SN {te]xc etcrérs rov%1 %f |6rsu ara g &"ﬁ&" ﬂ% e Mé% ved Oarr] theo dr an |s
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474F.Supp.840
(Citeu: 474 F.Supp. 840)

C
Un|ted States District Oourt D. Alaslea,
Jaoquot, Indl\/ldua Iyaﬁd on beh Ifof C%I otherssmr}y
|Iarly3|tuated Plaintiffs,
UNITED STATES ofArmnca, Defendart.
No. A76-271 Civil.
July 31,1979,

Alaska, natives brougft action chaIIe |n De
partment of Interior's rejection of their all
Fllcanonsth Outa hearingon oundthatthesubject

had been conveyed to the Sate of Alaska. Cross
motjons for summafy jud m¢ It were flled a5 @S
motlon t0 vacate catl%e The' District
urt VO Cer Hey&ﬁ ChlefJud Id thet: (t) use
ang ocou Prlortostateseectlon %vethenatlve
cla A%te erence right” uncer Native
Allotment (IZ ) feet thiat plaintiffs did not file an
apphcatlon for allotyent untll after the land wes se-
by the state did not eliminate the “preference

r h otect|on g|ven thelr prior use and accupancy;
rnments ision ot to. recover dle land

fore it hed a hearing 10 determme the facts vies

mlstaﬁreynyor ﬁo nCIOTS cmve% Oleftc?(tjhe Stha%g

of Alaska'to whjch plaiftiffs hadasu rior claim, h
and was the responsuﬁhlll@ofthe defendantto recover%at

Motion to vacate cenjed: defendant’s mogjon for

summary Judgment cenied; plaintis' motion for par-

tial surrmary judgment granted and case wes re-
manced with instructions.

© 2013 Thomson Reuters
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pnor 0 selectlon thereof by the state SLich Use and
@ enat|ves preference n(%ht under
h daska |ve lotment Act, and, th u? helhn |t
States b no authortty o convey such lands fo the
state. AIaSka Natlve lotment ACt 43 u <. C. (1970
Ed.) $8 270-j 10 270-3: Alaska Natlve a"TB -
tIementACt § etseq,43USCA s 160i b el

HI Public Lands 317 €63
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™ Fomerty 209438)

Alaska Native Allotment Act grants to qualified
appllcants a referenoe f ht to the aIIotment of land
occup| u app| Nat|ve lotment

Act 43 U C 1970 EQ. 88270 10 2/0-3.

141 Indians 209€=>165

200 INCiANS
2001y Redl PI'Oi)erty .
20% 161 Allotrient or Partition
200kes K. Preferential nghtS. Most Cited

" Fomerty 200K13(4)

Fact that Alaska natives did not tile for an al-
lotment until after the land hadl been selected by the
state dicl not eliminate the protection |ven thelr prlor
Use and oogu 7 relerenual n?\lt under the
Alaska Native Allotment Act Alaska at|veAIIot

, 43 U.S.C. 0970 Fd)M 27

0- 10 270-3:
Alaska Native CIaJms Setlerent At §2 %0}, 42

U.S.C.A. 51601939q

15l Indians 209€=-165

200 INClIANS

2001y R eal PrO
Petment or Partition
200k 165 K. Preferential RIghtS Mo<tt Cited

“ Fomerly 200K13(4)

Preference right granted Alaskan natives under
the Alaska Native Allotment Act Is very similarto the
right of preemption frequently granted white settlors
0 oocupied public lands of) the American frontier
hefore the landS were surveyed and therefore were not
avallable for sale. Alaska Native Allotment Act, 41

O 2013 Thomson Reuters

t
natives. Alaska Native

M Indians 209€=162

200 INClians
2001v Redl PrOE)e
200k 161 Allofrent or Partition

209k 162 |ﬂ &mra Most Cited Cases
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Indians 209 £=*171

200 INCians
2001v Redl PfOFE . i
2ok 171 K. AlaSka Native Claims Settlemet.

Most Cited Cases

(Fomery 200K130)

Potertial confhct betwee ovision of Alaska
Native Claims Seftlement Act goveming_ extin
shmentofabon naJUtIeard rownonsavmqu[y
lication oran llotment pending before Da
ment of Interior on Dece rmer 8, 1971 created an
anb|?uny In ANCSA that was o resolved favor
of nafive claimants, Alaska Native Clains Settlement
A, 534, 4(a), 1),

d), 43 U.S.C.A. $6 1603. 1603(a),
liZtg).
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2001 INGeneral i
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in General, w
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200 INCliANS
2091V Real ProPe N
200k 161 All0tent or Partition
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Mgt Cit
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Protection of Indian roper% rights is an area
where the trust respo nsrbr ity of the federal Govern-
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IM Constitutional Law 92 0*3522

92 Consttutional Law
92XXV1 Equal Protection _
Particular Issues and Applications
92XXVKEL4 Government Property, Facili-
ties, and Funds

O 2013 Thomson Reuters
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MEMORANDUMAND ORDER
VONDERHEYDIT, Chietudce.
THIS US corres before the court on plain-

iffs motrog or
foraremandtothe
mofion for S jUd
cating the class certificat

lal Su and
Depart rmn‘t\gyﬂntenh ”d” 1S

L

gment and for an order va

laintiffs in this case are Alaskan Natives

Who have) made fimely app

lications to the U, De-

mento Interior for an allotment under die Alaska
|ve otmentAct I\/hy 17.1900,34 Stat 197, 8

891 70 Stat 954 former

Aug 1956, Ch. 8
43usc 701 7103 reaealed butvvrth raggvr

clause for apB lications perJ

i St T 1 el Adiler

1971 LXPL

15 [BLA30 (1974), the.
peals affirmed die rejectr
catronsvuthoutahearrn?

Interior dof A]u
on of therr aIIotment apg
because the land

for the aIIotment has a reac¥ been conveyed to the

State of e
occupan upon]th

laim that the e and
their aﬁotments applications

areh rior to the conveyance of die
. M

The court has grgvrously certified a class under

FdRCVP. 233

(0V2) &s follows:

Al Alaska Natrve aIIotment pIrcants of

whom commenced

of |
same land to dlie te

use of dm lan forv\hr heor
she aoplred prior to the frlrnq with the Depart
rior of an application

br conveyance of the
of Alaska and Whose allot-

© 2013 Thomson Reuters

mentauplrcatronvvasorvullbere ected, inwhole or

therein was oon-

veg/g?tothe Stat ofNaskaprrortoadjudrcatron of
otmentapp ication.

e
en ant Or arurrenthasrhee? etﬂ) utinview
of the exterrsrve briefs aml in order 0 expedrte dre
business of die court oral argument is denr

Rul der to decioe f
u ’ M@terrht%re hha‘% k(??tc ofrh erestanAla?skan

Natrve AIIotment applicant has in his claim that he
uggsah OCCUpIes, andwhat the responsibility of the
eral goverriment isto protecthat interest

|, The Interest ofdlie Allotment Claimants inthe Land
Conveyedto the State

The Alaska Native Allotment Act of 1906 wes

dre frrst statute passed which allowed the Nfjves of

ge rfect their tice to die land occupied and

used tﬁydr m t nited Statesv Atlantic Ri eld%ae

Comhrttee on Publrc Lands ((1escr|bedto die House of

Representatives how the land used and occupied by
Alaskan |vescouldh=selectedbg?t sandcause
dliem to e dispossessed becauise ega[means ex

Istecl 0 secure their rights:

Thenecessity for this legislation arises fromthe feet
that Indians n Alaska dre not confined to reseryva-
tionsastne are Inthe several StatesandTerrrtorres
of que but they live | ﬁgesand
small errentsantesteams pret
therr ittle homes andtovrhrchtey veno
tide, nor canthe){ ttarntrtle underexrstrng s, It
oesnos a beca]use
vedfor }Zears tesameAtItutanr egaa
family there at he | |s to contrnue in peacea)Ie
|on0 what he has always regarced his
SOme one who regaras that particlar spot as
adesrrable location for &home can file upon it fora
homestead, and the Indian or Eskimo, as die case

.No Claim to Orig. US Gov. Works.
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n;aybe Is forced to move and give way to his white
15t Sess, (1906).

t%e nress
the Alaska Native Allot Y passed

authorized the Secre |nh|sd|scret|onandunder
Suchrules es emayp escribe” <5 270-1) toallot Lp
to 160 acr o vacant Unappro rated unre-

%ieve 100 te t(at?\r/y% vééertt aska a
“Droof sat sfac% to the Sec P

HRRe No.3295, 59%th Con
In or r to re thrs r%)b em

fa

trallycontrnuous seand occruaancyo fih e ora
period of five years,” P Secretary's
regulatronsco ruethe Act to allow for cust

gaterns of use and occupancy
butr uire th therenustbeactua]

:)otentral L%exclusrve of athers t rIy
|nter 52361 (}5(T a). Thus, ah
aﬁ cant can meet the requrred qualr ications by

of die claimed lang, ten
eclcorve ofot rs, for five consecutive years
or suc CUSHOITErY purposes as hunting, fishing, or
berry picking,

Pence v Klenne, 529 1 20 13, 137]£thC|r
1976? The Allotment Act states “ y H%erson Lali
fied for an allotment as afora?ard shall have the Pre
erence right to secure b tment the nor nrner
and oocuipied by him not exceedling one hundred and
Sixty acres, (emphasis aoded). 34 Stat 197, (former

§§_

The Ninth Circuit Court of APpeas interpreted
the legislative history of the Act o mean “that die
Native applicants here have a suficient pro%ny

terest {0 arrant due Cp(rocess rotectron Sisa
Clear indlication that Congress intenced to oreate orto
recognize rights In Alas Natrvestotbe land that they
occupy for the statutory pe od, and not, as the Sec-
refary: contends merey a hope that the goverment
v1v|4I{ |érettemthe and” Pence v. Kleppe. 529 ot

O 2013 Thomson Reuters

.No Cla

im to Orig. US Gov

LU The plainiffs contend that their use and oc-
cupancy prior to the state selections reserved the |
from Slection by the state, and therefore that the
Uniteg States no authorr to convey the lands
cIarmed five ot Jicants to ie
| court Ings that ql e BIence 11

r[rrant bythe NatrveAIIotmentAct the relevant

cecisions of the Department of Inerior
supportthe claims ot pIaJnt

2131 Until the passage of the Alaska Native
Cla Ieme occupied by Natives wes

ok 54 sk S A
I ezc?rmfszzefut%oc el
US TR 95T B 2 LEAel 1970?But

these plaintiffs need not rel [g
title, The Native Allotmen Actr ra fieq
applrcantsapreference right to toe'allotment of land
su applicaltts. HebertI-LHrscher67
1011 “ Corveyance ofland in geroggtion of

a Oongressrona] dlirective to_respect and protect Na-
trveoccu would be void and legally 1 neffectrve
JISh aboriginal fide.” Unitedl tates v. At-

Iartrc cld Co. 435 1 Sum. AW9ji luZOD 0,

> _J

taCfamer v edSt tes. 261U.S.219. 43 S.Ct

342,67 L& 622419232) the United States on behalf
of three Indrans In California brought suit to cancel a

rtrono a tent |ss by the United States to the
ntr Pacr because that fand
by the Irclians and therefore

couId o vaIrdI be conveyed {0 the ra|Iroad Tne
Court held that the Indlans'pre- exrstrng right of g
session excepted the lands s
from the grant o the rajlroed. drscussron of the
govenment polity. involved and the Interior

ment cases Upholding it is very instructive in the in-
stant case and wall be'quoted af lengh:

estionably it has been the
Government from the beginni

(_

rPolrcy of the

Feder%l {0 respect

. Works.
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toe Indian rrght of occupancy, which could onlybe
interfereclwife or determined by the United Stat
Beecher v. Wetherhv 96 U S 517. 525 124
440): Minnesota v Hitchcock, 185 U.S. 373. 385(

Dt 650.46 L.Ed. 954). hlStruethatthls pOlle
hes had in view the original nomadic ribal occu-
Chut 1t is likewise true that In its essential

it applies to indivickial Ingl
SplIrI and ﬁe(rgas%rts fgrl marntgr ik (r)tc%mn%er

case would seemto be no less coggr, sjnce such
omu Xy being ofa fixed chara or Iends %r ot
anothef viell Understood po ?/ { of
rnducrngthe Indian o, forsake vranderr tab
and adapt those of civilized life. That su rndr
vidual ocupancy is entitled to profection fings
strong SUJ ort 17 various rulings of the_Interior
e, towhichin [and mettersthis Courthas
aJvraysgrven MUCNWEIQNt midway co. v. Eaton.
183 U. S 6.02, 609 (22 S.Ct. 261. 46 L.Ed. 347)
Iing' &Pakula n V. Wiitlncv._132
U.S. 357, 366 |, 10 S.Ct. 33 L.Ed. 363). t
department has exercised its authority by issuing
instructions fromtimeto time to its local officersto
protect the toldr of non- resetratron Indians

n?sm n oc Possessthem
geBLD 371 6LD 341 32 2 |nPorsaI v
Frtzgerald 15L.D. 19. el'l tO OOCU

indivicual ranv\asuhedas arnstanat
tempted horrestead entry ét nswt

Wisconsin. 19 L.D. 5(8t tKere

the State certain lands withinan Indran res
ervation, but foe right of Indian occupancy wes
eld, although thegrant i terms wes not subject

r 0 n Ma-Oee-See v Johnson. 30 I-D 125.

Johrson had_ mace an entry under s 2289,

E

Rev Stats., which Iredto“u ronriated public
lands.” It ap Hdreua%ﬁat atth et?r?’tepofooe entpu
for some time thereafter the land had been r foe

Rgssessronand use of foe plaintiff, an Indian. Itwes
d that Under the circumstances the [and wes not

ropriated wathin foe meaning of foe stafute,
and herefore not open to entry. I schumacner v.

Slate ol Washington. ) l1.D><454.456, Certam an

© 2013 Thomson Reuters

Claimed by foe State Uncer a school grant, were
oocupied and hed been been jmprove by an Indian
[Ivi apartfromhrstrrbeb lication for al-
lotrent had ot been ek until & erfoeStatehad
sold foe land, It was heldthat the grantto the tate
(i not attach undey foe provision excepting lands
“otherwise dlispased of by or under atfority of an

ct ofCosrg Cess " Secretdry Hitchcock, in deciding

“Itis true that the Indian did not give notice ofhi
intentionto apply for an allotmentofthis Jand Ul
after foe State Had madk dlisposal thereof, but the

Lrchaser at such sale was boun to take notice of
heactel possessionofthe andsbythe Inianif as

leged, he wes openly anc notorrouslyrnposses
BT L e

idnot [me wthin which appl
tion oraﬁjotrrentshoudbeneAe w

ress itself, in apparent recognition of possi
ble rr%lvr dual ndrana\Dloar ro?tcotgas rnseverrgtssof

foe state enah Irngactsr e e incoping St

to drsclarm all rrgnt and title to lands ar\rred or
by any Indian or Indlan tribes.” See

e7ecl8054par2288ta1 107,¢. 138 s3par

2

The action of these individual Indians In aban-
doning their nomadic habits and attachrnﬁ them
selves 10 a clefinite Iocatrg , Teclaiming, cultivating

er(r)ﬁ)rovrngt esoil andes anrshr fived homes
ter wes in harmony with the well understood
desire of foe Governrent which we have men-
tioned: To boldthat v\){/]sodorng(t\t}gy acquired no
ich fment would
accord rot ron vvould be contrary to the whole
f[t)ese:) foe tracitional American olicy towerd
these dependent werds of foe ntion.

Cramer v. United States, 261 U.S. at 227-29,43

s.ct. at 34a. While some of the language in this deci-

.No Claim to Orig. US Gov. Works.
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sron 1S unfortunately patemaJrstrc the Iegal principles
nouncedin Gy amerwou aro veevenmore

forcevrhen pr toarr
Iythe Natr AIIotrnent ct o 1 C{u ute or
ofthese (iatntr

ty protected the right of ocoupan
vr/nrletherr htofoccu
Unidler the NatrveAI
OMrnnesotav Hitchcock. 185

|s % %{ grven referen

u.s. 173 22 S.L'i. 650,46 LILt] 054 U*>2J(<

rantto resoia from the U] Stes s feld
ot 0 mcugee?% and protected by treaty but not
formally set aside as an Indran [BSEIVRLION). Leaven
worth. Uiwrencc and Galveston Railroad v United
States. 92 U.S. 733. 23 L.Ed. 634(1876) a rantto
Kanses from the United States for the Pu Pose
builoinga railroad was held not to mclude nd
protectéd by treaty stipulations). While the two cases
Just cited 1volved Indian Ian protected by treatY
there IS0 apparent reagon yessProtectron i
e grvento (s 0fNative Alaskans that are protected
by a statute suchas the Allotment Act

*845f41F51Thefactthatthese Nativesdidnot file
lication for anallotment until after the land was
edb the State does not eliminate the rot=ct|on
%Een therr rrghto e and oo n%/ At
ntal cecisions and rules regardin otmentrgats
are In SOMe respects srmrlar ottose ming Set-
tIernentandhorreste ht dAI rGNa : =
414, TP8 [reference ri rane askan Natives
Under the g Iotrnent act(t] vg srmrlar totherignt of
preemption frequently qrante white settlers Wwho
ocched public lanos on'the American frontier before
the_lands were surveyed and therefore were not
avarlable for sale. The rrght of r1)ree jon gave the
Settlers first ¢ ance 0 purchase tne land. snenyev A
Cowan, 91 U.S. 330.23 L.Ed. 424 U 875) IV
dispute hetween state selection rights and a settlers
re-emption ve%hts The plaintiffbased his caimona
atent recer from the State of Missouri and the
efencant based his cIarm On a patent issued by the
United States toa settler claim ns? pre-emption ights.
The Court noted that as agal er (i the

QD

O 2013 Thomson Reuters

mstantcase theri
ar) licants), “4he

?htofAIaskaasagarnsttheallotrrent

rst intime Inthe commencament of

Ings for the acquisttion of the tice, when the
%rr;earer Ularly foll ?Cér]/\edup, isdeemedltobefirstin
Shcpley v. Cowan. 91 U.S. at 338.

C%urt earlrer In its %)rnron had held that the first ini-

tratoryact r apre-
us t e rrt:étent U
takes effect as ofthe i

Settlement

nptron Settlement eseffectat
na Sae seectron
the selection IS mace

and repo rtedtodrelandoffrce and the tentu na
ree |0n settlerment takes effect Fro theti

he Settlement as disclosed in the cec

larato state

Eﬁﬂt 0fr(f)roofsofthesettIertodreregrsterof el

.Sh

phasis added)
Sg%et epree
Way the pr

ev v. Cowan, 9J U.S. at 337 em'
e Court eld that e petent bpsed
tion right wes superiar. Inmuch the
ferencé right ofthe Alaskan Natives

inthis case vres a urred upon therr first use and oc-

cupancy of the |

See S0 stockicy v. united

States, 260U S 532. 544.43 S.Ct. 186 189. 67 L.Fd

390 (1923)

ented vies heldl a valid existing right excepted
hdrawaJcrder
orrestead
ryrmn excusrve righ
confinues so r%r&%as (e ent corralres mgood

Presicential wit
|r1)re Iml

fathwith die

A hormestead claim that wes not et pa-

froma
510 0o i hreue ﬁectr(])ef
rPl gossess?onp?rrnh |

Irements ofthe homestead

an’)

Two e
sition of th

urenal decrsrons also support the g%

fts in this case. In'Y;

Jaint
Southem Rarletay V. efuick Harry, Heir of

Jm 481D 32

|veAI
otment was filed

pancy and use of
orro to s mclusron In the Tondass National Forest
conters Pont eoccupantapre rence rightto a Na-
oment. alh ou

5192 It wias held that actual occu

tract of land by an Alaskan Native

h the applrcatron for the al-
uent 0 the proclamtion

creatrn[gthe Natrona Forest namo re recent decision

fthe Mterior Board of | and Appe
the use and oooup

Freclud p State &

ancyofanallctr‘nent

|—|-

uncer the State

Acteye
houghthe applrcatron for the allotmentwas filed after
the tentative approval of the State selection. Ly S

.No Claim to Orig. US Gov
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31BLA 342 (‘1971 The foregoing cases
convince this court that the arntrffs aré correct I
their contention that land in an al otmentcarm used
and oocupied for susistence puregses

lslt@,téltvaes " not available for con yancg tothe State

e T State 0 Alaska as Amicus has argued that
the contention of the plaintiffs is foreclosed by this
COUT'[S dGCISIOﬂ |n United States v. Atlantic chhfleld
Co, 45 F.Su 100? (D Alaska 1977)
that s 4(8) §) of the Alzska Native Claf]rgg Settlement

, 43 usc s, 1603(a).. ethn uished all chums
based upon aborrgrnal tile oonve or tentafive
aporoval of conveyance to the Staté of Alaska. Noe
0 foe yinciples announced In this decrsron disturh
that |sron because the cIarms of the plaintiffs are
ot baseg %]na title but are based on the
first preference &\)/gn ese Natives by foe Allotment
Act passed rn Rather than extrngiurshrng *lo
foe armso parntr AN Jeaedf Allot-
ment Act but provided aﬁg cation for an I
Iotment that Is ndrn? before the De ment ofthe
Interior on Decemoer 18,19 may, tthe optron of
themNa?trve %%%le&tmartr e tproved s 18(a), U
s 161/(a ce of the Stat ar ume
meantFrgt at the Congress sav 18 It v|V0hag
extinguished by sd It vvoud Create tbe
ano ous sitliation where Natives who hapﬁre
and conveyed to the State fad their
aJIotrrenEtmgh taken avvay, while Natives livin on
fece had their allotment preserved. Hie
or foe defendants have referred to Ny rt offoe Ieg
Islative history of ANCSA that wou rtsuchan
act of discrimination on the part offoe e, At
most foe potentral conflict between s 4 an s 1
creates anamoiquity In ANCSA that must be resol
m faVOI' Of the Na VeS Alaska Pacific Fisheries v.
I Inited States, 24ft US. 78 89, 39 S Ct 40. 63 L Ed-
1380918). Bryan v. ltascaCo.. 426 U.S. 373.392-93.
96 S.Ct. 2102. 38 L Ed2d 710(1976): Alaska Public
l.ascment Defense Fund v Andrus. 435 1 Supjv 64
671 (D. Alaska 1977).

-—m

Q)
u

Page 8

g A
rn%arARCOcase No Natrveal?gSert
can receive more than acres no Natrvevrho
cloes not alreacy have an application pend rnI% fore
foe Department of Interjor a5 of Decembe
could benefit fromfois cecision.

I ﬂte Federal Government's Responsrbrlrty to Re-

OOVGF n(%nf%fuo)g rerS&?d |cate

Iarntrffs aﬁplrcatrons S0 that it can determrne the
valrdr of |ra lotment clais. The Departrment of
Interrorong an informal Investioation and de-
termrnedt t (e conveyances to foe State were valid
exrstence or suffrc ency ofthe plainffs' yse ao
cannot grmined on a motron for

rrtr%?tt%rrrtttrretrtrrt gl
Ju dication UNdEr pence v. Kienne. 529 F.2d 135. 137

(9th Cir. 1976).

%i%

. Inits relationship wath Native Americans foe

government owes a Special auty analogousto those of
t ee Heckman v United States. 224 U S 413, 32
S.Ct. 424. 5= L..lid. Q> (1912): Seminole Nation _y.
United Slates. 316 U.S. 286,62 S.Ct. 1049. 86 L .Ed.
1480 LL942J; Morton v Ruiz. 415 u. S 199. 94 S.Ct

1055 S[Bagn(lj_ Ears 2d 270t(1tT17 These “exactin i
al ote mmeitini
CO UCt tOV\B.rda%% IVeS go,llliska Pacific

Fisheries v United States. 249 U.S. 53. 39 S.Ct. 208,
63 L.Ed. 474 (1918); Aleut Community of St. Paul
Island v. United Stales, 48(1 F.2d 831, 202 Lt Cl 182
(1973): Adams v. Vance. 187 U.S.App.D.C. 41.44 n-
3.570 F.2d 950. 953 n. 3(1978): People of Togiafc v.
United States. 470 | Supp 423 (D.U.L. 1979i: Eric v.
Secretary of HI 1Q 464 F.Suoo. 44 D Alaska 19781

181198 In the previous section of fois opinion the
court has centified foe statutorily protected interests

C 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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vrhrch the plaintiffs have mthe, Iand which the use
and occupy, The “preference right” grvesq ||
Ircarlrtscatrrst ehﬂrﬁe in %he I ) r&cgt rr%gr
| Ication, |fthrough an adjuclication
SRl i Fts Which 1y e
nnuldestablrshtherrrr httoanaJIotment theﬁ]nnuld
have an urtable Inter trntherraJIotment e 0ro-

tection of Indjian pr area rethe
trust respons| rlrmgesnhs 8reatest 018, seminole

%tron v, United States. 316 U.S. 286.67 S.Ct. 1049.
L.Ed. 1480 f19421. Pyramid Lake Paiutc Tribe of

v\r;[j]rainsthv Vtoruw. 3t54 tthmrF %52 r(]|aJSIXtJCE63
ile the goverpment in this Jitigation has not denjed
it trust responsioility, it evrdlen esthe position

that itno longe hastoact CalSe |t adyﬁrven
anay the | clarrred by the plaintitfs. Butthis is
cleafly circular reasoning,

The Department of Interi rre es to hold ad
drcato heer)an Which thep conend V\DlJJFd
establish that foe United Sta esv\roncfull or mis-
takengconve the clisputed allotments to foe State

The Departrment has contended that It

hes 1o responsibility o recover the lands
there wes 1o mistake in the conveyance. But i then
refines to hold hearings required by Pence v. Kleppe
that would cetermine Whether a mistake Was made on

the round that It no longer has {unsdrctron since the
landhas alreac been coriveyed 1o foe Sate

This court agrees with Administrative Lanud?
Burski who dissénted ina recent decision of the In
rrcglrje Bol_%rd %f Land Appeals dealing with foe same

Moreover, under foe decisions of the Nrnth Crr
cuit Court of ¥alsin Pence VKl aﬁpePeters

and this Boar
IBL,&235 1976), no Native allotrment Ircatron
canbe re ed(anoebasrsofa |sut |ssueof
feetwith outnotrcean an unréy
IS true that where a decr o reject a Natrve aJ
lotment is premised on a purely legal determinant

O 2013 Thomson Reuters

no heann%rsrequrred But| rnastadmrtdrffrcultyrn

fol owrrrr% ic ofa proceclure which rejectsan
Iot%e lication on the bagis qf an issl
tent where 10e correctness of toe Isstance of the

patent is clsputed nrthouteveraffordrnﬂthe Native
ﬁ]tllgtrrrr]eern% plicant an opportunity to Show his en

If this Department hes ermoneously issued foe
ent to the State: In ceroogtion of foe appellart
D%hts It seems only elertentary justice that foe

artment should bear tae economic burdens a-
tendant to a suit to cancel Rlatem A heanng IS
essential hefore the Departme an'in-
form }u gmentastot e meits offoe A xalantS

ication” Accordingly, Innuldreversethedecr
slon below rejecting foe trve |otment applica-
tion, orcerfoe State |ceto ol furtrera lonon
foe application n and direct foe State of
Alaska to bring a contest against foe al otmev\nme
Plrcant Shouldthe State of askadeelrne h
ecommend that foe Solicitor’s Office: Undertak
drscussronsnrththeJustrceDepanmentwrthavrerv
towards the inifiation of sLitto cance] g patents
to the extent offoe conflict between the patents
the allotmentapplication.

Burs%er%anel&ker, 41 1BLA239(1979) (Juce

floin U The gefendant’s decision not to recover
foe Iand”\rnthout fﬂ%t holdrn ahearng to Qrer nne
?rltr 1szé\prICIous e Oefer
reJectron o the Iarntr allotment Ircairons

Jation of foe
VYlarntr rreh[ s ue ISur{ildr\e/rloaf:)goffoe

mrstake or wonafhl
Paend tothe State of Alaska to nhrch%ntr Shavea
Superior claim, 1t 15 the responsibility ofthe cefencent
tO I’GCOVGI"[ha'[ |6m United States v. Cramer. 261 U.S.
219, 43 SE£t._M2. 6? L.Ed. 622 (1923): Heckman, v.
United States. 224 U.S. 413. 32 S.Ct. 424. 56 L.Ed.
820 (1912): Joint Tribal Council of Passamaauoddv

[>Rey
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Trjoe v, Mirion, B F 1?7 70,{IstCfff 1975).

Accordingly T 1S ORDERED:

L THAT def(?ndants mation to vacate class cer-
tification is draic

2, THAT defendant's motion f d
b THAT S moion for Sumary judg-

3, THAT plaintiffs' motion for partial su
Judgmentandr% dtodie Depart ntoflntm

4, THAT die plaintiffs' cases are remanded to die
Depertrrent of Intertor wath instructions to acjuclicate
thelr substantive claims of entitlement pursuant to al
applicable procecures,

—

5, THAT the Cleric may prepare an appropriate
finaljudgment form Y PEREE AR

DCAIaska 1979
A?unarv
ATAF Supp.840

END OF DOCUMENT
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