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A L A S K A  S T A T E  L E G IS L A T U R E

House District 6 
Co-Chair House Resources Committee 

Transportation Committee 
Fisheries Committee 

Joint Armed Services Committee

REPRESENTATIVE ERIC A. FEIGE

Sponsor Statement for CSHB 47(JUD)

“A n A ct requiring a party seeking a restraining order, prelim inary injunction, or order vacating 
or staying the operation o f  certain perm its affecting an industrial operation to give security in 
the amount the court considers proper fo r  costs incurred and damages suffered i f  the industrial 
operation is wrongfully enjoined or restrained. ”

Under current law the cost to bring a lawsuit against a legally permitted project is in effect zero. 
There is very little risk in bringing a suit. All the risk is bome by the defendants. These actions 
do shutdown projects at significant costs to working Alaskans, businesses and the state treasury. 
HB 47 seeks to remedy the situation by leveling the playing field.

HB 47 parallels the requirements of Alaska Civil Rule 65(c). As written, 65(c) states: “no 
restraining order or prelim inary injunction shall issue except upon the giving o f security by the 
applicant, in such sum as the court deems proper, fo r  the paym ent o f  such costs and damages 
as may be incurred or suffered by any party who is fo u n d  to have been wrongfully enjoined or 
restrained

HB47 closely mirrors the language of Alaska Civil Rule 65(c) in order to clarify that the 
proposed statute would not change the court rule. Judges already have the ability to require 
security. In most instances, they are not doing so. HB 47 simply requests that part of the court’s 
deliberation process should include payment of wages and benefits for employees & payments to 
contractors and sub-contractors of the industrial operation that is being shut down. The party 
asking the court to require security must present evidence of the costs and damages incurred. The 
court should then consider this as one of the relevant factors when it determines a bond/security 
amount. The amount of security is totally within the hands of the court.

Language was added in the House Judiciary Committee to further clarify that no such security is 
required of the state and municipalities and to exclude permitting programs in which DEC or 
DNR issues permits under a state primacy permitting program that was developed under federal 
law and approved by a federal agency.

State Capitol Room 126 
Juneau, Alaska 99801-1182 

(907) 465-4859 
Fax (907) 465-3799 

1-888-465-4859

Rep.Eric.Feige@akleg.gov
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A L A S K A  S T A T E  L E G IS L A T U R E

House District 6 
Co-Chair House Resources Committee 

Transportation Committee 
Fisheries Committee 

Joint Armed Services Committee

REPRESENTATIVE ERIC A. FEIGE

C S H B  4 7 ( J U D )  E x p l a n a t i o n  o f  C h a n g e s

Section 1, page 1, line 7 new language added “Unless exempt under AS 09.68.040(a)” added to make it 
clear that no such security shall be required of the state or a municipality or of an officer or agency thereof.

Section 1, page 1, lines 9 & 10 inserts 2 commas -  one after security and one after proper. These 
insertions match the way Alaska Civil Rule 65(c) reads.

Section 1, line 12 new language added “Upon request of any party and when that party presents 
evidence, one relevant factor” added to clarify that the court will need a request and evidence to support 
consideration of wages & benefits for employees and payment to contractors and subcontractors. Also 
emphasizes that this is not the only factor the court takes into consideration.

Section 1, page 2, lines 8 — 15 inserts new language (d) A party is not required to give security under
(b) of this section if the challenged permitting decision or authorization is made by (1) the 
Department of Environmental Conservation under AS 46.03 or AS 46.14 in a program approved or 
delegated by the United States Environmental Protection Agency; or (2) the Department of Natural 
Resources under AS 27.21 in a program approved or delegated by the Office of Surface Mining 
Reclamation and Enforcement in the United States Department of the Interior -  adds exception 
language to exclude permitting programs in which DEC or DNR issues permits under a state permitting 
program that was developed under federal law and approved by a federal agency.
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State of Alaska
2014 Legislative Session

Identifier: HB047- ACS-TRC-01-21-14
Title: INJUNCTION SECU R ITY: INDUSTRIAL

OPERATION 
Sponsor: FEIG E, CHENAULT

Fiscal Note

Department: Alaska Court System 
Appropriation: Alaska Court System 
Allocation: Trial Courts
OMB Component Number: 768

Bill Version:
Fiscal Note Number:
(H) Publish Date:

CSHB 47(JUD)

2/21/14

Requester: House Judiciary 

Expenditures/Revenues

FY2015
Appropriation

Requested

Included in 
Governor's 

FY2015 
Request

Out-Year Cost Estimates

O PERATING EXPEN D ITU RES F Y  2015 FY 2015 FY  2016 F Y  2017 FY  2018 FY  2019 FY  2020
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants & Benefits
Miscellaneous
Total Operating 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Fund Source (Operating Only]
None
Total 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Positions
Full-time
Part-time
Temporary

Change in Revenues

Estimated SU PPLEM EN TA L (FY2014) cost: 0.0

Estimated C A P ITA L (FY2015) cost: 0.0

A SSO C IA TED  REGU LATIO N S
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? No
If yes, by what date are the regulations to be adopted, amended or repealed?

Why this fiscal note differs from previous version:___________________________________
Updated for 2nd session; unchanged from FY2014 version_______________________________

Prepared By: 
Division: 
Approved By: 
A gency:

N an cy M eade, General C ou n se l
A la sk a  Court System
N an cy M eade for Christine Joh n so n , Administrative Director

Phone: (907)264-8264
Date: 12/18/2013 04:00 PM
Date: 12/18/13

Alaska Court System
Printed 1/21/2014 Page 1 of 2



FISCAL NOTE ANALYSIS #1

Analysis

STATE OF ALASKA BILL NO. CSHB 47(JUD)
2014 LEGISLATIVE SESSION

HB 47 would add a new subsection to AS 09.40.230 to require a party seeking a restraining order, preliminary injunction, 
or staying a permit that affects an industrial operation to give security in an amount determined by the court for costs that 
may be suffered by the industrial operation if it is wrongfully enjoined or restrained, including an amount for the payment 
of wages and benefits for employees and payments to contractors and subcontractors of the industrial operation.

HB 47 will have no fiscal impact on the court system.

(Revised 8/16/2013 OMB) Page 2 of 2



Identifier: HB047-DEC-AQ-01-21-14
Title: INJUNCTION SECU R ITY: INDUSTRIAL

OPERATION 
Sponsor: FEIG E, CHENAULT
Requester: House Judiciary Committee

Expenditures/Revenues

State of Alaska
2014 Legislative Session

Fiscal Note

Department: Department of Environmental Conservation
Appropriation: Air Quality 
Allocation: Air Quality
OMB Component Number: 2061

Bill Version: CSHB 47(JUD)
Fiscal Note Number: 2
(H) Publish Date: 2/21/14

FY2015
Appropriation

Requested

Included in 
Governor's 

FY2015 
Request

Out-Year Cost Estimates

O PERATIN G  EXPEN D ITU RES F Y  2015 FY  2015 F Y  2016 F Y  2017 FY  2018 FY  2019 FY  2020
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants & Benefits
Miscellaneous
Total Operating 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Fund Source (Operating Only]
None
Total 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Positions
Full-time
Part-time
Temporary

Change in Revenues

Estimated SU PPLEM EN TA L (FY2014) cost: 0.0

Estimated C A P ITA L (FY2015) cost: 0.0

A SSO C IA TED  REGU LATIO N S
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? No
If yes, by what date are the regulations to be adopted, amended or repealed? N/A

Why this fiscal note differs from previous version:____________________________________
Not applicable, initial version.__________________________________________________________

(907)465-5109 
10/14/2013 04:00 PM 
12/19/13

A gency: Departm ent of Environm ental Conservation

Printed 12/26/2013 P ag e  1 of 2

Prepared By: A lice  Edw ards, Director Phone:
Division: A ir Quality Date:
Approved By: Lynn Kent, Deputy C om m issio ner Date:



FISCAL NOTE ANALYSIS #2

Analysis

STATE OF ALASKA BILL NO. CSHB 47(JUD)
2014 LEGISLATIVE SESSION

HB 47 would require a party seeking a restraining order, preliminary injunction, or order vacating or staying the operation 
of a permit affecting an industrial operation to give security in the amount the court considers proper for costs incurred 
and damages suffered if the industrial operation is wrongfully enjoined or restrained.

HB 47 has no fiscal impact on the Department of Environmental Conservation, Division of Air Quality.

(Revised 8/16/2013 OMB) Page 2 of 2



Fiscal

Identifier: HB047-DEC-WQ-01-21-14
Title: INJUNCTION SEC U R ITY: INDUSTRIAL

OPERATION 
Sponsor: FEIG E, CHENAULT
Requester: House Judiciary Committee

State of Alaska
2014 Legislative Session

Expenditures/Revenues
Note: Amounts do not include inflation unless otherwise noted below._____________________________________ (Thousands of Dollars)

FY2015
Appropriation

Requested

Included in 
Governor's 

FY2015 
Request

Out-Year Cost Estimates

O PERATIN G  EXPEN D ITU RES F Y  2015 FY  2015 F Y  2016 F Y  2017 FY  2018 FY  2019 FY  2020
Personal Services 
T  ravel 
Services 
Commodities 
Capital Outlay 
Grants & Benefits 
Miscellaneous
Total Operating 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Note

Department: Department of Environmental Conservation
Appropriation: Water 
Allocation: Water Quality
OMB Component Number: 2062

Bill Version: CSHB 47(JUD)
Fiscal Note Number: 3
(H) Publish Date: 2/21/14

Fund Source (Operating Only
None
Total 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Positions
Full-time
Part-time
Temporary

Change in Revenues

Estimated SU PPLEM EN TA L (FY2014) cost: 0.0

Estimated C A PITA L (FY2015) cost: 0.0

A SSO C IA TED  REG U LATIO N S
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? No
If yes, by what date are the regulations to be adopted, amended or repealed? N/A

Why this fiscal note differs from previous version:____________________________________
Updated for the 2014 legislative session.________________________________________________

Prepared By: 
Division: 
Approved By: 
A gency:

Michelle Bonnet H ale, Director
W ater
Lynn Kent, Deputy Com m issio ner

Phone: (907)269-7599
Date: 10/04/2013 11:05 AM
Date: 10/15/13

Department of Environmental Conservation
Printed 12/26/2013 Page 1 of 2



FISCAL NOTE ANALYSIS #3

Analysis

STATE OF ALASKA BILL NO. CSHB 47(JUD)
2014 LEGISLATIVE SESSION

HB 47 would require a party seeking a restraining order, preliminary injunction, or order vacating or staying the operation 
of a permit affecting an industrial operation to give security in the amount the court considers proper for costs incurred 
and damages suffered if the industrial operation is wrongfully enjoined or restrained.

HB 47 has no fiscal impact on the Department of Environmental Conservation, Division of Water.

(Revised 8/16/2013 OMB) Page 2 of 2



Identifier: HB047-LAW-CIV-01-21-14
Title: INJUNCTION SECU R ITY: INDUSTRIAL

OPERATION 
Sponsor: FEIG E, CHENAULT

State of Alaska
2014 Legislative Session

Fiscal Note

Department: Department of Law
Appropriation: Civil Division 
Allocation: Oil, Gas and Mining
OMB Component Number: 2091

Bill Version: CSHB 47(JUD)
Fiscal Note Number: 4
(H) Publish Date: 2/21/14

Requester: (H) Judiciary 

Expenditures/Revenues

FY2015
Appropriation

Requested

Included in 
Governor's 

FY2015 
Request

Out-Year Cost Estimates

O PERATIN G  EXPEN D ITU RES F Y  2015 FY 2015 FY  2016 FY  2017 FY  2018 FY  2019 FY  2020
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants & Benefits
Miscellaneous
Total Operating 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Fund Source (Operating Only]
None
Total 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Positions
Full-time
Part-time
Temporary

Change in Revenues

Estimated SU PPLEM EN TA L (FY2014) cost: 0.0

Estimated C A PITA L (FY2015) cost: 0.0

A SSO C IA T E D  REG U LATIO N S
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? No
If yes, by what date are the regulations to be adopted, amended or repealed?

Why this fiscal note differs from previous version:___________________________________
Updated for second session._________________________________________________________

Prepared By: Loretta Withington, Division O perations M anager Phone: (907)465-5427
Division: Adm inistrative S e rv ice s  D ivision Date: 01/20/2014 12:00 AM
Approved By: M ichael C . Geraghty, Attorney General Date: 01/20/14
A ge n cy : Departm ent of Law , Attorney G en eral's  Office

Printed 1/21/2014 Page 1 of 2



FISCAL NOTE ANALYSIS #4

A n a ly s is

STATE OF ALASKA BILL NO. CSHB 47(JUD)
2014 LEGISLATIVE SESSION

HB 47 would amend existing Statutes to add a requirement that a party seeking a restraining order, preliminary injunction, 
or order vacating or staying the operation of a permit affecting an industrial operation shall provide security in an amount 
determined by the court for the industrial operation's costs and damages, including employees wages and benefits and 
payment to contractors and subcontractors.

The Department of Law anticipates zero fiscal impact.

(Revised 8/16/2013 OMB) Page 2 of 2



State of Alaska
2014 Legislative Session

Fiscal Note

Identifier: HB047-DNR-MLW-1-21-14
Title: INJUNCTION SEC U R ITY: INDUSTRIAL

OPERATION 
Sponsor: FEIG E, CHENAULT
Requester: House Judiciary Committee

Expenditures/Revenues

Department: Department of Natural Resources
Appropriation: Land & Water Resources 
Allocation: Mining, Land & Water
OMB Component Number: 3002

Bill Version: CSHB 47(JUD)
Fiscal Note Number: 5
(H) Publish Date: 2/21/14

FY2015
Appropriation

Requested

Included in 
Governor's 

FY2015 
Request

Out-Year Cost Estimates

OPERATING EXPEN D ITU RES F Y  2015 FY  2015 FY  2016 FY  2017 FY  2018 F Y  2019 FY  2020
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants & Benefits
Miscellaneous
Total Operating 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Fund Source (Operating Only
None
Total 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Positions
Full-time
Part-time
Temporary

Change in Revenues

Estimated SU PPLEM EN TA L (FY2014) cost: 0.0

Estimated C A PITA L (FY2015) cost: 0.0

A SSO C IA TED  REGU LATIO N S
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? No
If yes, by what date are the regulations to be adopted, amended or repealed? N/A

Why this fiscal note differs from previous version:____________________________________
Updated for 2nd session to accurately reflect FY2015 and out year costs.____________________

Prepared By: 
Division:
Approved By: 
A gency:

Printed 12/26/2013

Brent Goodrum , Director
Mining, Land  & W ater
Jo e  Ba lash , Com m issio ner

Phone: (907)269-8600
’ Date: 12/05/2013 09:00 AM
Date: 12/05/13

Department of Natural Resources

Page 1 of 2



FISCAL NOTE ANALYSIS #5

A n a ly s is

STATE OF ALASKA BILL NO. CSHB 47(JUD)
2014 LEGISLATIVE SESSION

HB47 amends existing statute to require that a party seeking a restraining order, preliminary injunction, or order vacating or 
staying the operation of a permit affecting an industrial operation shall provide security in an amount determined by the 
court for a wrongfully enjoined or restrained industrial operation's costs and damages. This security would include an 
amount for the payment of wages and benefits for employees and payment to contractors and subcontractors.

There will be no anticipated fiscal impact to the Department of Natural Resources.

(Revised 8/16/2013 OMB) Page 2 of 2



LEADER in All We Do

D o y o n
 Limited’---------

March 20, 2014

The Honorable John Coghill 
Chair, Senate Judiciary Committee 
State Senate 
Alaska State Capitol 
Juneau, AK 99801-1182

Dear Senator Coghill,

This letter is a written statement of support for HB 47 - Injunction Security: 
Industrial Operation.

Doyon, Limited is the state chartered Alaska Native Claims Settlement Act 
Regional Corporation for Interior Alaska. Doyon has more than 18,900 shareholders. 
Furthermore Doyon is the largest private landowner in Alaska, with a land entitlement 
under ANCSA of more than 12.5 million acres. Our mission is to continually enhance our 
position as a financially strong Native corporation in order to promote the economic 
and social wellbeing of our shareholders and future shareholders, to strengthen our 
Native way of life and to protect and enhance our land and resources.

In furtherance of this mission, Doyon has been pursuing several oil and gas 
exploration projects in Interior Alaska on Doyon lands and State of Alaska leases. 
While Doyon is committed to the responsible development of our lands, there is a 
risk at every stage of these projects for administrative and legal challenges from 
third parties who appear to seek to stop all resource development.

HB 47 addresses litigation activities which are a costly risk to our exploration 
efforts. The costs of these litigation efforts are born solely by resource developers; 
and the efforts can delay permitted projects. HB 47 provides a mechanism to 
remedy the situation by leveling the playing field.

Currently, all of the risks and costs of such challenges are borne by the 
developer. We believe that challenges to resource development projects are often 
made without a reasonable likelihood of success, cause significant delay to projects, 
which then in turn increases risk of not achieving a reasonable and predictable 
return on investment for the project, and that such poorly founded challenges often 
result in meritorious projects not being developed. We believe it would be more 
equitable to require a bond be posted so that parties seeking to challenge projects 
are encouraged to more fully consider the merits of a challenges and face some risk 
(similar to the risks faced by the project developer) in challenging the projects.

1 Doyon Place,Suite 300 I Fairbanks, Alaska 99701-2941 I (907)459-2000 W W W .D O Y O N .C O M

http://WWW.DOYON.COM


D o y o n

LEADER in All We Do

 Limited'

Doyon does not seek to restrict parties from legitimate challenges to projects 
that do not adhere to applicable federal and state requirements, but by balancing 
the risks, we believe the Alaska State Legislature would be removing a significant 
disincentive for developing resources projects.

Thank you for the work you do to support Alaska, and for the opportunity to 
comment. If you have any questions about this letter of support, please contact our 
office at [907) 459-2000.

Sincerely,

Aaron M. Schutt 
President and CEO

CC: Representative Eric Feige

1 Doyon Place, Suite300 I Fairbanks, Alaska 99701-2941 I (907)459-2000 W W W .D O Y O N .C O M

http://WWW.DOYON.COM


Comments HB 47 
Injunction Security: Industrial Operations

C o u n c il o f

Alaska Producers

F e b r u a r y  1 4 ,  2 0 1 4

R e p r e s e n t a t i v e  W e s  K e l le r ,  C h a i r  

H o u s e  J u d i c i a r y  C o m m i t t e e  

A la s k a  S t a t e  L e g i s l a t u r e  

S t a t e  C a p i t o l  

J u n e a u ,  A K  9 9 8 0 1

D e a r  R e p r e s e n t a t i v e  K e l le r ,

T h e  C o u n c i l  o f  A l a s k a  P r o d u c e r s  ( C A P )  is  w r i t i n g  t o  s u p p o r t  H o u s e  B i l l  4 7 ,  a n  A c t  r e q u i r i n g  a  p a r t y  

s e e k i n g  a  r e s t r a in i n g  o r d e r ,  p r e l i m i n a r y  i n ju n c t i o n ,  o r  o r d e r  v a c a t i n g  o r  s t a y i n g  t h e  o p e r a t i o n  o f  a  p e r m it  

a f f e c t i n g  a n  i n d u s t r i a l  o p e r a t i o n  t o  g iv e  s e c u r i t y  in  t h e  a m o u n t  t h e  c o u r t  c o n s i d e r s  p r o p e r  f o r  c o s t s  

in c u r r e d  a n d  d a m a g e s  s u f f e r e d  i f  t h e  in d u s t r ia l  o p e r a t io n  is  w r o n g f u l l y  e n j o i n e d  o r  r e s t r a in e d .

C A P  is  a  n o n - p r o f i t  t r a d e  a s s o c i a t i o n  f o r m e d  in  1 9 9 2  a n d  s e r v e s  a s  a  s p o k e s p e r s o n  f o r  t h e  la r g e  m e t a l  

m in e s  a n d  m a jo r  m e t a l  d e v e l o p m e n t a l  p r o j e c t s  in  t h e  s t a t e .  B r in g in g  t o g e t h e r  m i n i n g  c o m p a n i e s  w it h  

i n t e r e s t  in  A l a s k a ,  t h e  C o u n c i l  r e p r e s e n t s  a n d  in f o r m s  m e m b e r s  o n  le g i s l a t i v e  a n d  r e g u l a t o r y  i s s u e s ,  

s u p p o r t s  a n d  a d v a n c e s  t h e  m in i n g  in d u s t r y ,  e d u c a t e s  m e m b e r s ,  t h e  m e d ia ,  a n d  t h e  g e n e r a l  p u b l i c  o n  

m in in g  r e l a t e d  i s s u e s ,  a n d  p r o m o t e s  e c o n o m i c  o p p o r t u n i t y  a n d  e n v i r o n m e n t a l l y  s o u n d  m i n i n g  p r a c t ic e s .

C u r r e n t l y ,  w h e n  a  p l a i n t i f f  f i l e s  a n  in ju n c t i o n  t o  s t o p  a d e v e l o p m e n t  p r o j e c t ,  t h e  d e l a y s  m e a n  h ig h e r  

c o s t s  f o r  t h e  d e v e l o p e r  a n d ,  i f  t h e  p r o j e c t  is  e n j o in e d ,  d e la y s  o r  s h u t d o w n s  a l s o  m e a n  lo s t  w a g e s  f o r  

e m p l o y e e s  a n d  c o n t r a c t o r s .  Y e t  t h e r e  is  v e r y  l i t t le  a c c o u n t a b i l i t y  f o r  t h e  p la in t i f f .

H B  4 7  p r e s e r v e s  t h e  r ig h t  o f  a  c i t i z e n  t o  a p p e a l  o r  l i t ig a t e  s t a t e  p e r m it s ;  h o w e v e r  i t  r e q u i r e s  t h e m  t o  

r e c o g n i z e  t h e  f i n a n c i a l  r i s k  o f  t h e i r  a c t io n s  t o  o t h e r  A la s k a n s .  W e  b e l ie v e  t h a t  t h i s  b i l l  w i l l  e n c o u r a g e  

p u b l ic  i n v o l v e m e n t  in  t h e  e a r l y  s t a g e s  o f t h e  p e r m it t in g  p r o c e s s  a n d  w i l l  p r o v i d e  s e c u r i t y  f o r  A l a s k a n  

w o r k e r s  a n d  t h e i r  f a m i l i e s .

T h a n k  y o u  h e a r in g  t h i s  b i l l .  W e  e n c o u r a g e  t h e  J u d i c i a r y  C o m m it t e e  t o  p a s s  it  f r o m  c o m m i t t e e  q u ic k ly .

S i n c e r e l y ,

K a r e n  M a t t h ia s  

M a n a g i n g  C o n s u l t a n t

PO Box 220193, Anchorage, Alaska 99522 • 907-301-1022 
www.AlaskaProducers.org

http://www.AlaskaProducers.org


A la s k a  R u le s  o f  P r o c e d u r e  

R u le  6 5 .  I n ju n c t io n s .

( a )  P r e l i m in a r y  I n ju n c t io n .

(1 )  N o t ic e .  N o  p r e l i m i n a r y  i n ju n c t i o n  s h a l l  b e  i s s u e d  w i t h o u t  n o t ic e  t o  t h e  a d v e r s e  p a r t y .

( 2 )  C o n s o l id a t i o n  o f  H e a r in g  W it h  T r ia l  o n  M e r it s .  B e f o r e  o r  a f t e r  t h e  c o m m e n c e m e n t  o f  t h e  h e a r in g  o f  

a n  a p p l i c a t i o n  f o r  a  p r e l i m i n a r y  in ju n c t i o n ,  t h e  c o u r t  m a y  o r d e r  t h e  t r ia l  o f  t h e  a c t io n  o n  t h e  m e r it s  t o  

b e  a d v a n c e d  a n d  c o n s o l i d a t e d  w it h  t h e  h e a r in g  o f  t h e  a p p l ic a t io n .  E v e n  w h e n  t h i s  c o n s o l i d a t i o n  is  n o t  

o r d e r e d ,  a n y  e v i d e n c e  r e c e iv e d  u p o n  a n  a p p l ic a t io n  f o r  a  p r e l i m i n a r y  in ju n c t i o n  w h ic h  w o u l d  b e  

a d m i s s i b l e  u p o n  t h e  t r ia l  o n  t h e  m e r i t s  b e c o m e s  p a r t  o f  t h e  r e c o r d  o n  t h e  t r ia l  a n d  n e e d  n o t  b e  

r e p e a t e d  u p o n  t h e  t r ia l .  T h i s  s u b d i v i s io n  ( a )  (2 )  s h a l l  b e  s o  c o n s t r u e d  a n d  a p p l ie d  a s  t o  s a v e  t h e  p a r t ie s  

a n y  r ig h t s  t h e y  m a y  h a v e  t o  t r ia l  b y  ju r y .

(b )  T e m p o r a r y  R e s t r a i n i n g  O r d e r  - -  N o t ic e  - -  H e a r in g  - -  D u r a t i o n .  A  t e m p o r a r y  r e s t r a i n i n g  o r d e r  m a y  b e  

g r a n t e d  w i t h o u t  w r i t t e n  o r  o r a l  n o t ic e  t o  t h e  a d v e r s e  p a r t y  o r  t h a t  p a r t y 's  a t t o r n e y  o n l y  i f  (1 )  it  c le a r ly  

a p p e a r s  f r o m  s p e c i f i c  f a c t s  s h o w n  b y  a f f id a v i t  o r  b y  t h e  v e r i f ie d  c o m p l a in t  t h a t  i m m e d ia t e  a n d  

i r r e p a r a b l e  in ju r y ,  lo s s ,  o r  d a m a g e  w i l l  r e s u lt  t o  t h e  a p p l ic a n t  b e f o r e  t h e  a d v e r s e  p a r t y  o r  t h a t  p a r t y 's  

a t t o r n e y  c a n  b e  h e a r d  in  o p p o s i t i o n ,  a n d  (2 )  t h e  a p p l i c a n t ' s  a t t o r n e y  c e r t i f i e s  t o  t h e  c o u r t  in  w r i t in g  t h e  

e f f o r t s ,  i f  a n y ,  w h ic h  h a v e  b e e n  m a d e  t o  g iv e  t h e  n o t ic e  a n d  t h e  r e a s o n s  s u p p o r t i n g  t h e  c la im  t h a t  

n o t ic e  s h o u ld  n o t  b e  r e q u i r e d .  E v e r y  t e m p o r a r y  r e s t r a in in g  o r d e r  g r a n t e d  w i t h o u t  n o t ic e  s h a l l  b e  

e n d o r s e d  w it h  t h e  d a t e  a n d  h o u r  o f  i s s u a n c e ;  s h a l l  b e  f i le d  f o r t h w it h  in  t h e  c le r k 's  o f f i c e  a n d  e n t e r e d  o f  

r e c o r d ;  s h a l l  d e f in e  t h e  i n ju r y  a n d  s t a t e  w h y  it  is  i r r e p a r a b l e  a n d  w h y  t h e  o r d e r  w a s  g r a n t e d  w it h o u t  

n o t ic e ;  a n d  s h a l l  e x p i r e  b y  it s  t e r m s  w it h in  s u c h  t i m e  a f t e r  e n t r y ,  n o t  t o  e x c e e d  1 0  d a y s ,  a s  t h e  c o u r t  

f i x e s ,  u n le s s  w i t h in  t h e  t im e  s o  f i x e d  t h e  o r d e r ,  f o r  g o o d  c a u s e  s h o w n ,  is  e x t e n d e d  f o r  a  l ik e  p e r io d  o r  

u n le s s  t h e  p a r t y  a g a i n s t  w h o m  t h e  o r d e r  is  d i r e c t e d  c o n s e n t s  t h a t  it  m a y  b e  e x t e n d e d  f o r  a  l o n g e r  

p e r io d .  T h e  r e a s o n s  f o r  t h e  e x t e n s io n  s h a l l  b e  e n t e r e d  o f  r e c o r d .  In  c a s e  a  t e m p o r a r y  r e s t r a i n i n g  o r d e r  is  

g r a n t e d  w i t h o u t  n o t ic e ,  t h e  m o t io n  f o r  a  p r e l i m i n a r y  in ju n c t io n  s h a l l  b e  s e t  d o w n  f o r  h e a r in g  a t  t h e  

e a r l ie s t  p o s s i b l e  t i m e  a n d  t a k e s  p r e c e d e n c e  o f  a l l  m a t t e r s  e x c e p t  o ld e r  m a t t e r s  o f  t h e  s a m e  c h a r a c t e r ;  

a n d  w h e n  t h e  m o t io n  c o m e s  o n  f o r  h e a r in g  t h e  p a r t y  w h o  o b t a in e d  t h e  t e m p o r a r y  r e s t r a in in g  o r d e r  

s h a l l  p r o c e e d  w it h  t h e  a p p l i c a t i o n  f o r  a  p r e l im in a r y  in ju n c t i o n  a n d ,  i f  t h e  p a r t y  d o e s  n o t  d o  s o ,  t h e  c o u r t  

s h a l l  d i s s o l v e  t h e  t e m p o r a r y  r e s t r a in i n g  o r d e r .  O n  t w o  d a y s '  n o t ic e  t o  t h e  p a r t y  w h o  o b t a in e d  t h e  

t e m p o r a r y  r e s t r a i n i n g  o r d e r  w i t h o u t  n o t ic e  o r  o n  s u c h  s h o r t e r  n o t ic e  t o  t h a t  p a r t y  a s  t h e  c o u r t  m a y  

p r e s c r ib e ,  t h e  a d v e r s e  p a r t y  m a y  a p p e a r  a n d  m o v e  it s  d i s s o lu t io n  o r  m o d i f i c a t io n  a n d  in  t h a t  e v e n t  t h e  

c o u r t  s h a l l  p r o c e e d  t o  h e a r  a n d  d e t e r m i n e  s u c h  m o t io n  a s  e x p e d i t i o u s l y  a s  t h e  e n d s  o f  j u s t i c e  r e q u ir e .

(c )  S e c u r i t y .  N o  r e s t r a in i n g  o r d e r  o r  p r e l i m i n a r y  in ju n c t i o n  s h a l l  is s u e  e x c e p t  u p o n  t h e  g iv in g  o f  s e c u r i t y  

b y  t h e  a p p l ic a n t ,  in  s u c h  s u m  a s  t h e  c o u r t  d e e m s  p r o p e r ,  f o r  t h e  p a y m e n t  o f  s u c h  c o s t s  a n d  d a m a g e s  a s  

m a y  b e  in c u r r e d  o r  s u f f e r e d  b y  a n y  p a r t y  w h o  is  f o u n d  t o  h a v e  b e e n  w r o n g f u l l y  e n j o in e d  o r  r e s t r a in e d .  

N o  s u c h  s e c u r i t y  s h a l l  b e  r e q u i r e d  o f  t h e  s t a t e  o r  a  m u n i c i p a l i t y  o r  o f  a n  o f f i c e r  o r  a g e n c y  t h e r e o f ,  o r  

u n le s s  o t h e r w i s e  o r d e r e d  b y  t h e  c o u r t ,  in  d o m e s t ic  r e l a t io n s  a c t io n s  o r  p r o c e e d in g s .

A  s u r e t y  u p o n  a  b o n d  o r  u n d e r t a k i n g  u n d e r  t h i s  r u le  s u b m it s  t o  t h e  ju r i s d ic t i o n  o f  t h e  c o u r t  a n d  

i r r e v o c a b l y  a p p o i n t s  t h e  c le r k  o f  t h e  c o u r t  a s  t h e  s u r e t y ' s  a g e n t  u p o n  w h o m  a n y  p a p e r s  a f f e c t i n g  t h e  

s u r e t y ' s  l i a b i l i t y  o n  t h e  b o n d  o r  u n d e r t a k i n g  m a y  b e  s e r v e d .  T h e  s u r e t y ' s  l ia b i l i t y  m a y  b e  e n f o r c e d  o n  

m o t io n  w i t h o u t  t h e  n e c e s s i t y  o f  a n  in d e p e n d e n t  a c t io n .  T h e  m o t io n  a n d  s u c h  n o t ic e  o f  t h e  m o t io n  a s



the court prescribes may be served on the clerk of the court who shall forthwith mail copies to the 
persons giving the security if their addresses are known.



Overview o f Injunctions in Alaska
Prepared by Department of Law 

February 13, 2014

Injunctions are court orders that an act be done or not be done. To obtain an injunction, an applicant must show harm will occur if the 
adverse party is not enjoined. Generally this means an applicant will be significantly hurt and monetary compensation will not protect 
the applicant. An applicant must also provide a security to cover an adverse party’s costs and damages in case that party is wrongfully 
enjoined. The State, municipalities, and their officers and agencies are not required to provide securities.

Type of Injunction Description & Standard to Obtain Security Duration
Temporary 
Restraining Order 
(TRO)

Description: TROs are generally issued to prevent irreparable harm prior to a 
preliminary injunction hearing. Due to the very short timeframe for these hearings, the 
adverse party frequently may not receive notice of the hearing before it occurs.

Standard: An applicant must make the same showing as for a preliminary injunction 
(see below). If an adverse party does not receive notice of the hearing, an applicant must 
also show: (1) specific facts that the applicant will face immediate and irreparable harm 
before an adverse party can be heard in opposition; and (2) certification by the 
applicant’s attorney of any attempts to give notice and the reasons why notice should 
not be required.

An applicant 
must provide 
security, and 
the court 
determines the 
amount.

No more 
than 10
days.

Preliminary
Injunction

Description: Preliminary injunctions are issued to maintain the status quo and prevent 
harm pending trial and a decision on the merits of a case.

Standard: There are two ways an applicant may receive a preliminary injunction. An 
applicant shows that: (1) the applicant faces irreparable harm; (2) the adverse party is 
adequately protected, such as by a bond or because any injury to the adverse party 
would be slight compared to the applicant’s injury; and (3) the applicant raises serious 
and substantial issues on the merits of the case, i.e., the issues are not frivolous or 
obviously without merit.

Alternatively, if an applicant cannot show either (1) or (2) above, the applicant must 
meet a heightened standard showing probable success on the merits of the case.

An applicant 
must provide 
security, and 
the court 
determines the 
amount.

Until the 
court issues 
a final 
decision or 
other order.

Permanent
Injunction

Description: Permanent injunctions are issued after a trial or proceeding on the merits 
of a case and are part of the court’s judgment.

Standard: The court makes a legal determination that the activity at issue can or cannot 
be engaged in.

Duration is 
determined 
by the court.
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R epresentative W es K eller, Chair 
H ouse Judiciary C om m ittee  
A laska State Legislature  
State Capitol 
Juneau, A K  99801

Re: H B 47 , Injunctive Security: Industrial Operations 

Dear R epresentative Keller:

The R esource D evelopm ent C ouncil for A laska (R D C ) is w riting in support o f  HB 47 , 
an A ct requiring a party seek ing  a restraining order, prelim inary injunction, or order 
vacating or staying the operation o f  a perm it affecting an industrial operation to g ive  
security in  the am ount the court considers proper for costs incurred and dam ages 
suffered i f  the industrial operation is w rongfu lly  enjoined or restrained.

Thank yo u  for hearing H B 47. R D C  is a statew ide, non-profit, m em bership-funded  
organization founded in 1975. The R D C  m em bership is com prised o f  individuals and 
com panies from  A lask a’s oil and gas, m ining, tim ber, tourism , and fisheries industries, 
as w e ll as A laska N ative corporations, loca l com m unities, organized labor, and industry 
support firm s. R D C ’s purpose is to link these diverse interests together to encourage a 
strong, d iversified  private sector in A laska and expand the state’s econom ic base  
through the responsib le developm ent o f  our natural resources.

O ne o f  R D C ’s top leg islative priorities is to support efforts to bring m ore accountability  
to the appeals and litigation  process for com m unity and resource developm ent projects. 
H B 47  m akes progress in this regard by ensuring opponents to projects have som e “skin  
in the gam e.”

U nder current law  plaintiffs have little incentive not to file  law suits and appeals and 
seek  injunctions to stop developm ent projects. Seek ing  injunctions costs plaintiffs very  
little w h ile  the project sponsors endure the high costs o f  uncertainty and delay. The 
d iscovery  phase in  these types o f  cases can cost hundreds o f  thousands o f  dollars to the 
State and project proponents. E ven  w hen projects are not enjoined, the uncertainty o f  
litigation can effec tiv e ly  stop progress on projects.

It is not ju st the project sponsor w h o  is adversely affected  by these injunctions. The 
em p loyees o f  project sponsors, contractors, and their em p loyees often  are burdened w ith  
the direct and im m ediate im pacts o f  a stay on a perm it, w hich  causes construction and
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developm ent to  shut dow n. O ften th ose hurt the m ost are workers and their fam ilies, because w hen  projects 
are enjoined, w orkers are often  laid o ff. Under ex istin g  law , ju d ges have not required opponents o f  
d evelop in g  A la sk a ’s resources to post bonds or other security to cover the econ om ic harm to the project and 
to the w orkforce caused by parties seek in g  injunctions.

H B 4 7  d oes not lim it the ability  o f  c itizens to sue. W hat it does do is require a bond in those cases w here an 
injunction is requested before the case is adjudicated. H B 47 strikes an appropriate balance by rem oving  
incentives for filin g  id eo lo g ica lly  based  challenges design ed  sim ply to delay projects w h ile  still preserving  
the right to bring m eritorious challenges.

E xam ples o f  id eo lo g ica lly  based challenges abound throughout A laska. Perhaps the tim ber industry in 
Southeast A laska w ou ld  b e in better shape today i f  a bond had been required before the scores o f  tim ber sales 
had b een  appealed resulting in stays and injunctions. That industry has been decim ated by endless appeals 
and litigation  over federal tim ber sales. R ecent headlines illustrate the im pact o f  m ore legal challenges that 
are resulting in further delay o f  exploratory drilling in the A laska Outer Continental S h e lf  (O C S), drilling  
that has yet to occur on  leases sold  in 2008 . L itigation in  the A rctic OCS is  delaying the State’s goal to 
increase throughput in TA PS through n ew  OCS developm ent. W hile m any o f  these cases are in federal 
jurisdiction , litigation  in State court is a lso  com m on.

The ability  o f  project proponents to w eather the storm  o f  an unfounded stay o f  activ ities varies based on  
project econ om ics and the strength o f  the balance sheets o f  those develop ing the projects. A  worker w ho  
lo ses em ploym ent because o f  a court ordered stay m ight not have the lasting pow er to w ait out w hat are often  
lengthy legal proceedings. H B 47 can provide som e accountability to m itigate disruption o f  com m erce w hile  
protecting the interests o f  workers engaged  in projects that m ay be subject to id eo lo g ica lly  based challenges.

R D C  appreciates the Judiciary C om m ittee hearing this b ill and encourages the com m ittee to pass this bill 
from  com m ittee as soon  as possib le .

Regards,

R ick R ogers, E xecutive D irector  
R esource D evelop m en t C ouncil for A laska

cc: R e p re se n ta tive  F e ig e



Via E-mail and Facsimile

Senate Judiciary Committee 
c/o Senator John Coghill 
State Capitol Room 119 
Juneau, AK 99801 
Senator.John.Coghill@akleg.gov 
Fax: (907) 465-3258

Dear Senator Coghill:

We write to express our opposition to HB 47.

Nunamta Aulukestai (“Nunamta”) comprises directors appointed by eleven Native Corporations and 
nine tribes, including Ekwok Natives Limited, Koliganek Natives Limited, Saguyak Inc., Aleknagik 
Natives Limited, Choggiung Limited, Stuyahok Limited, Manakotak Natives Limited, Togiak 
Natives Limited, Levelock Natives Limited, Bristol Bay Native Corporation, Twin Hills Native 
Corporation, Ekwok Village Council, New Koliganek Village Council, Clarks Point Village Council, 
Aleknagik Traditional Council, Curyung Tribal Council,N ew Stuyahok Traditional Council, 
Manakotak Village Council, Togiak Traditional Council, Levelock Village Council. Nunamta 
represents Alaska residents in the Bristol Bay region who rely on the land, fish, wildlife, cultural 
resources and waters of the region for subsistence and their cultural way of life. Since its founding in 
2006, Nunamta has actively advocated to protect the natural resources of Bristol Bay.

Nunamta strongly opposes HB 47. This bill will represents another shift in government favoritism to 
Outside and foreign interests seeking private profit from Alaska’s public resources, while creating 
hurdles for Alaskans seeking to protect their fish and water resources. It shifts the cost of doing 
business in Alaska to the concerned public that already bears the inherent costs from social and other 
impacts from large projects in our communities, rather than to the companies that stand to gain 
tremendous private profits from our resources.

March 21,2014

If passed, HB 47 may affect the bond requirement on any person “seeking a restraining order,
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preliminary injunction, or order vacating or staying the operation of a permit that affects an industrial 
operation.” HB 47 at sec. 1. “Industrial operation” includes “a construction, energy, or timber activity 
and oil, gas, and mineral exploration, development, and production.” Id.

Under this legislation, a party that challenges an industrial permit, whether the party seeks 
preliminary relief or not, may have to post a bond covering broad categories of project costs to even 
file a case or maintain an appeal. The costs the bond could cover include employee wages and 
benefits, as well as contractor or subcontractor payments.

The bill represents a significant change from the statutes, regulations, and court rules that are 
currently in place in Alaska. In an original action, a court already has discretion to impose a bond 
when a party seeks a temporary restraining order or preliminary injunction. Alaska R. Civ. P. 65(c). 
This judicial discretion is consistent with Federal Rule of Civil Procedure 65(c). If a party files an 
appeal of a permitting decision, under Alaska Appellate Rules 204(d) and 603(a)(2), the Superior 
Court sitting as a court of review also has reasonable discretion regarding imposing a bond to stay the 
decision of the agency. See Breck v. Moore, 910 P.2d 599, 609 (Alaska 1996). Some legislators 
believe this bill is needed to stop frivolous lawsuits, but there are already mechanisms in place for the 
court to stop frivolous lawsuit. This bill is overbroad and instead applies to every challenge to a 
permitting decision, and would squelch civil discourse and public participation even in completely 
nonfrivolous lawsuits.

There are substantial hurdles and significant deterrents for citizens to enforce their judicial rights 
already built into Alaska’s judicial system, including the English Rule for attorney’s fees. The Court 
also has broad authority to dismiss frivolous claims and to sanction parties who abuse the system. 
There is simply no need for HB 47 to impose burdens on the public’s access to the judicial system.

cc: Bristol Bay Native Corporation
Bristol Bay Native Association 
Senator Lesil McGuire 
Senator Gary Stevens 
Senator Lyman Hoffman 
Senator Hollis French 
Representative Alan Austerman 
Representative Bryce Edgmon 
Representative Bob Herron


