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State of Alaska
2014 Legislative Session

F i s c a l  N o t e

Identifier: SB066CS(JUD)-DOC-OC-03-28-14

Title: IMITATION CONTROLLED SUBSTANCE

Sponsor: EGAN

Requester: Senate Judiciary

E xpend itu res/R evenues

Department: Department of Corrections

Appropriation: Administration and Support 

Allocation: Office of the Commissioner

OMB Component Number: 694

Bill Version: SB 66

Fiscal Note Number:

() Publish Date:

FY2015
Appropriation

Requested

Included in 
Governor’s 

FY2015 
Request

Out-Year Cost Estimates

O PERATIN G  EXPENDITURES FY 2015 FY 2015 FY 2016 FY 2017 FY 2018 FY 2019 FY 2020
Persona l Services
Trave l
S erv ices
Com m odities
C apita l Outlay
G ran ts  & Benefits
M iscellaneous
T o ta l O perating 0.0 0.0 0.0 0.0 0.0 0.0 0.0

F u n d  Source (O perating Only|
N one
T o ta l 0.0 0.0 0.0 0.0 0.0 0.0 0.0

P o s it io n s
Full-tim e
P art-tim e
Tem porary

C h a n g e  in Revenues

E s tim a te d  SUPPLEMENTAL (FY2014) cos t: 0.0 (separate supplemental appropriation required)
(discuss reasons and fund source(s) in analysis section)

E s tim a te d  CAPITAL (FY2015) cost: 0.0 (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)

A S S O C IA TE D  REGULATIONS
D o e s  the bill direct, or will the bill result in, regulation changes adopted by your agency? No 
If yes, by what date are the regulations to be adopted, amended or repealed?

W h y  th is  fisca l note d iffe rs  from  prev ious version:____________________________________________________
T h is  note reflects the changes made in Senate Judiciary._________________________________________________

P r e p a r e d  By: 

D iv is io n : 

A p p r o v e d  By: 

A g e n c y :

April W ilkerson, Director

Administrative Services - Department of Corrections

Leslie Houston, Deputy Com m issioner

Phone: (907)465-3460
Date: 03/28/2014 05:30 PM

'Date: 03/28/14
Department of Corrections

Prin ted  3/30/2014 Page 1



F IS C A L  N O T E  A N A L Y S IS

S T A T E  O F  A L A S K A  H IL L  N O . CSSB 66(JUD)
2 0 1 4  L E G IS L A T IV E  S E S S IO N

Analysis

This b ill broadens the im ita tion  con tro lled  substance laws to include any substance. Therefore, it would be illegal to 
represent any substance as a contro lled substance.

This change w ill affect several statutes which range from  class A misdemeanors to class B felonies. Class A misdemeanors 
are punishable by a te rm  o f im prisonm ent o f not more than one year and class B felonies are punishable by a term  of 
im prisonm ent o f not m ore than 10 years. At the current daily cost o f care, the Department could see an impact ranging 
from  $0.0 (no tim e served) to  $57,914.55 fo r a class A misdemeanor or $0.0 (no tim e served) to  $579,145.5 for a class B 
fe lo ny  for each offender convicted under this legislation.

The Department o f Corrections anticipates minimal to  no fiscal impact w ith  passage o f this legislation. At this tim e the 
departm ent does not have in fo rm ation  to  quantify the num ber o f po tentia l offenders or length o f sentence this legislation 
w ou ld  create and w ill continue to  m on ito r fo r fu ture impacts.

(Revised 8/16/2013 OMB) Page 2 of 2



Fiscal Note
State o f Alaska
2014 Legislative Session Bill Version: _CSSB 66(JU_D)

Fiscal Note Number: 2
(S) Publish Date: 3/12/14

Iden tifie r: SB066-D O A-O PA-02-17-14 Departm ent: Departm ent o f Adm inistration

T itle : IM ITATION C O NTRO LLED SUBSTANCE Appropriation: Legal and Advocacy Services

S ponso r: EGAN A llocation: O ffice o f Public Advocacy

R e queste r: Senate Jud ic ia ry OMB Com ponent Number: 43

Expenditures/Revenues
N ote : A m ounts  do not include in flation un less otherwise noted below._________________________________________ (Thousands o f Dollars)

FY2015
A ppropria tion

Requested

Included in 
Governor's 

FY2015 
Request

O ut-Y ear Cost Estimates

OPERATING EXPENDITURES FY 2015 FY 2015 FY 2016 FY 2017 FY 2018 FY 2019 FY 2020
P erso na l Services
T rave l
S erv ices
C om m od ities
C a p ita l O utlay
G ran ts  & Benefits
M isce llaneous
Total Operating 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Fund Source (Operating Only)
None
Total 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Positions
F u ll-tim e
P art-tim e
T e m p o ra ry

Change in Revenues

Estimated SUPPLEMENTAL (FY2014) cost: 0.0 (separate supplemental appropriation required)
(discuss reasons and fund sounce(s) in analysis section)

Estimated CAPITAL (FY2015) cost: 0.0 (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS
D oes the bill direct, or w ill the bill resu lt in, regulation changes adopted by  your agency? No
If yes, b y  w hat date are the regulations to be adopted, am ended or repealed?

Why this fiscal note differs from previous version:_____________________________________________
N o t applicab le , in itia l version_______________________________________________________________________________

Prepared By: 
Division: 
Approved By: 
Agency:

Richard Allen, Director
Office of Public Advocacy
Curtis Thayer, Commissioner

Phone: (907)269-3504
Date: 02/14/2014 04:51 PM
Date: 02/17/14

Department o f Administration

Printed 2/17/2014 Pape 1 o f 2



FISCAL NOTE ANALYSIS #2

Analysis

STATE OF ALASKA BILL NO. CSSB 66(JUD)

2014 LEGISLATIVE SESSION

If enacted  as file d  SB066 w o u ld  am end AS 11.73.099(3) by rem oving from  th a t s ta tu te  specific, id en tified  im ita tion  
co n tro lle d  substances and subs titu te  in a descrip tive  d e fin ition .

S ection  1 o f th e  b ill w o u ld  e lim in a te  th e  d e fin itio n  o f specific, id e n tifie d  im ita tio n  con tro lled  substances as contraband 
and su b s titu te  in a descrip tive  d e fin ition . Section 1 also makes a technica l change to  the sta tu te  by e lim ina ting  the  
cap ita lized w o rd  "REPRESENTATIONS" and substitu tes in a lo w e r case version o f th a t same w ord.

S ection 2 o f the  b ill repeals AS 11.73.020. This s ta tu te  makes it a crim ina l offense to  possess certa in , iden tified  substances 
and salts w ith  th e  in te n t to  m anufac tu re  an im ita tio n  con tro lled  substance.

S ection 3 o f th e  b ill provides fo r  an e ffec tive  date.

If enacted  as filed , th e  bill m ay im pact the  opera tions o f th e  O ffice o f the  Public Advocacy (OPA). It is no t possible to 
p re d ic t w ith  c e rta in ty  w h e th e r the  new  d e fin itio n  o f im ita tio n  con tro lled  substances in the  bill, if  it  became law, w ou ld  
re su lt in m ore o r less arrests and prosecutions fo r th a t offense. It is possible th a t th e  new, descrip tive d e fin ition , since it is 
b ro a d e r in scope tha n  the existing de fin itions , m igh t resu lt in m ore  arrests and prosecutions. OPA w ou ld  absorb any 
increase to  caseloads resu lting  from  th e  change to  th e  s ta tu te  and the re fo re , OPA subm its a zero fiscal note.

(Revised 8/16/2013 OMB) Page 2 of 2



State of Alaska
2014 Legislative Session

Fiscal Note

Iden tifie r: SB066-D O A-PD A-02-17-14

T itle : IM ITATION CO NTRO LLED SUBSTANCE

S po nso r: EGAN

R e queste r: Senate Jud ic ia ry

Department: D epartm ent o f Adm inistration

Appropriation: Legal and Advocacy Services 

Allocation: Public D e fender Agency

OMB Com ponent N u m b e r 1631

Bill Version: CSSB 66(JUD)
Fiscal Note Number: 3
(S) Publish Date: 3/12/14

Expenditures/Revenues
N ote : A m ounts do not include inflation unless otherw ise noted below._________________________________________ (Thousands o f Dollars)

FY2015
A ppropriation

Requested

Included in 
Governor's 

FY2015 
Request

O ut-Year Cost Estimates

OPERATING EXPENDITURES FY 2015 FY 2015 FY 2016 FY 2017 FY 2018 FY 2019 FY 2020
P erso na l Services
T rave l
S e rv ices
C om m odities
C a p ita l O utlay
G ran ts  & Benefits
M isce llaneous
Total Operating 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Fund Source (Operating Only
N one
Total 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Positions
F u ll-tim e
P art-tim e
T e m p o ra ry

Change in Revenues

Estimated SUPPLEMENTAL (FY2014) cost: 0.0 (separate supplemental appropriation required)
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY2015) cost: 0.0 (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS
D o e s  the bill direct, o r w ill the b ill result in, regulation changes adopted by your agency? No
If  yes, by  w hat date are the regulations to be adopted, am ended or repealed?

Why this fiscal note differs from previous version:_____________________________________________
N o t applicable, in itial version.______________________________________________________________________________

Prepared By: 
Division: 
Approved By: 
Agency:

Quinlan Steiner
Public Defender Agency
Deputy Commisisoner Curtis Thayer

Phone: (907)334-4414
Date: 02/14/2014 12:00 PM
Date: 02/17/14

Department of Administration

Printed 2/17/2014 Page 1 of 2



FISCAL NOTE ANALYSIS #3

Analysis

STATE OF ALASKA BILL NO. CSSB 66(JUD)
2014 LEGISLATIVE SESSION

SB 66 broadens the  d e fin itio n  o f " im ita t io n  con tro lled  substances" by rem oving th e  specific lis t o f  substances from  the 
d e fin itio n  p e rm ittin g  any substance to  be labeled an " im ita tio n  con tro lled  substance."

The Public D efender Agency cannot re liab ly  p red ic t how  m any new cases m ay be charged as a result o f  broadening the  
d e fin itio n  o f " im ita t io n  co n tro lle d  substance" nor w h e th e r those charged w ou ld  be appo in ted a public defender. The 
agency, the re fo re , subm its  a zero fiscal no te.

(Revised 8/16/2013 OMB) Page 2 of 2



State of Alaska
2014 Legislative Session

Fiscal Note

Identifier: SB066-LAW -C R IM -02-18-14

Title: IM ITATIO N C O NTRO LLED SUBSTANCE

Sponsor: EGAN

Requester: (S) JU D IC IA R Y

Expenditures/Revenues

Department: Departm ent o f Law

Appropriation: Crim inal D ivision 

A llocation: Crim inal Justice Litigation

OMB Com ponent Number: 2202

Bill Version: CSSB 66(JUD)
Fiscal Note Number: 4
(S) Publish Date: 3/12/14

FY2015
Appropriation

Requested

Included in 
G overnor's 

FY2015 
Request

O ut-Year Cost Estimates

OPERATING EXPENDITURES FY 2015 FY 2015 FY 2016 FY 2017 FY 2018 FY 2019 FY 2020
Personal Services
T rave l
Services
C om m odities
C apita l O utlay
G rants & Benefits
M iscellaneous

* * * *** * * * ** * ***

Total Operating *** 0.0 **Hr *** *** *** ***

Fund Source (Operating Only
None
Total *** 0.0 *** *** *** *** ***

Positions
Full-tim e
Part-tim e
Tem porary

Change in Revenues

Estimated SUPPLEMENTAL (FY2014) cost: 0.0 (separate supplemental appropriation required)
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY2015) cost: 0.0 (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS
D oes the bill direct, o r w ill the bill resu lt in, regulation changes adopted by your agency? No
If yes, by w hat date are the regulations to be adopted, am ended o r repealed?

Why this fiscal note differs from previous version:_____________________________________________
In itia l version, not applicable._______________________________________________________________________________

Prepared By: 
Division: 
Approved By: 
Agency:

Loretta Withington, Division Operations Manager
Department of Law
Michael C. Geraghty, Attorney General

Phone: (907)465-5427
Date: 02/19/2014 10:18 AM
Date: 02/19/14

Department o f Law

Printed 2/19/2014 Page 1 of 2



FISCAL NOTE ANALYSIS #4

Analysis

STATE OF ALASKA BILL NO. CSSB 66(JUD)
2014 LEGISLATIVE SESSION

Senate Bill 66 am ends th e  d e fin itio n  o f " im ita t io n  c o n tro lle d  substance" in AS 11.73, wh ich p roh ib its  certain 
con du c t in re la tion  to  im ita tio n  co n tro lle d  substances. It e lim inates th e  req u ire m en t th a t the  substance have some form  
o f substance such as ep he drin e  o r procaine in o rder to  be considered an im ita tio n  con tro lled  substance.

This leg is la tion changes th e  d e fin itio n  o f an im ita tio n  con tro lled  substance. Presently the  de fin ition  is lim ited  to  18 
substances genera lly  sold in  p ill o r  capsule fo rm  fo r  le g itim a te  wellness purposes. These pills are then sold as speed or 
som e o th e r co n tro lle d  substance m ed ica tion . The b ill expands the  num ber o f substances to  anyth ing represented as a 
c o n tro lle d  substance and gives sheetrock pow der and salt as exam ples. In o th e r w ords the  universe o f m ateria l th a t can 
becom e im ita tio n  c o n tro lle d  substances is expanded from  18 substances to  an in fin ite  num ber o f substances. The bill 
changes the  present o ffense  fro m  d is tr ib u tin g  a pill c la im ing th a t th e  p ill is a con tro lled  substance to  one w here  selling 
g ro un d  up plan ts as m arijuana becom es a crim e. U nder th e  present law  the fo llo w in g  tab le  shows the  num ber o f cases 
re fe rre d  by po lice fo r  p rosecu tion  and the  num ber o f  cases actua lly prosecuted.

R eferred:
2 0 0 8 - 5
2 0 0 9 - 7
2 0 1 0 - 3
2011-0 
2 0 1 2 - 4

C onvicted:
2 0 0 8 -1
2 0 0 9 -0
2010-1 
2011-1 
2012-1

W e do no t have a m e tho do log y  fo r  d e te rm in ing  the increased num ber o f cases w h ich  w ill be re ferred to  us. W e do know  
th a t SB 66 w ill increase the  a m o u n t o f conduct th a t w o u ld  be crim inal. For exam ple th e  person w ho buys oregano at the  
g ro ce ry  store w ith  th e  in te n t to  sell it  as m arijuana has no t co m m itte d  a crim e ye t b u t under th is bill w ill have com m itted  
a C fe lo n y  offense o f possessing an im ita tio n  con tro lled  substance. This is a m a jo r change in the  im ita tio n  con tro lled  
substance law w h ich  w ill increase ou r w ork.

If SB 66 results in a m in im a l annual increase in cases, it w o u ld  no t have a substantia l fiscal im pact on the  depa rtm ent. If SB 
66 resu lts  in an increase o f 400 cases, it w o u ld  be equ iva lent to  the  case load fo r one a tto rn ey  and w ou ld  cause fiscal 
im pact. The de pa rtm e n t does n o t know  the  exten t o f  the  prob lem  and hence the num ber o f cases tha t w ill be subm itted  
fo r  p rosecu tion  is unknow n. T here fore , the  D epartm ent o f Law cannot accurate ly de te rm ine  the  fiscal im pact o f SB 66 at 
th is  t im e .

(Revised 8/16/2013 OMB) Page 2 of 2
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IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-EIGHTH LEGISLATURE - SECOND SESSION

BY THE SENATE JUDICIARY COMMITTEE
Offered: 3/12/14 Referred: Finance
Sponsors): SENATOR EGAN

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to imitation controlled substances; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.73.010(b) is amended to read:
(b) Except as provided in AS 11.73.030, a person who violates this section 

commits a
t il class A misdemeanor; or

class C felony if, within the preceding 10 years, the person has 

been convicted two or more times of a crime under AS 11.71 or this chapter, or a 

law or ordinance of another jurisdiction with elements similar to a crime under 

AS 11.71 or this chapter.

* Sec. 2. AS 11.73.030(b) is amended to read:
(b) A person who violates this section commits a

(1) class C felony; or

CS FOR SENATE BILL NO. 66(JUD)

SB0066B -1-
New Text Underlined [DELETED TEXT BRACKETED]
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(2) class B felony if, within the preceding 10 years, the person has 

been convicted two or more times of a crime under AS 11.71 or this chapter, ora 

law or ordinance of another jurisdiction with elements similar to a crime under 

AS 11.71 or this chapter.

* Sec. 3. AS 11.73.040(b) is amended to read:
(b) A person who violates this section commits a

(1) class A misdemeanor; or

(23 class C felony if, within the preceding 10 years, the person has 

been convicted two or more times of a crime under AS 11.71 or this chapter, or a 

law or ordinance of another jurisdiction with elements similar to a crime under 

AS 11.71 or this chapter.

* Sec. 4. AS 11.73.099(3) is amended to read:
(3) "imitation controlled substance" means a substance 

[CONTAINING EPHEDRINE, EPHEDRINE SULFATE, PSEUDO EPHEDRINE, 
PSEUDO EPHEDRINE HYDROCHLORIDE, PHENYLPROPANOLAMINE, 
CAFFEINE, THEOPHYLLINE, LIDO CAINE, PROCAINE, TETRACAINE, 
DYCLONINE, ACETAMINOPHEN, SALIC YLAMIDE, DOXYLAMINE, 
DIPHENHYDRAMINE, PHENIRAMINE, CHLORPHENIRAMINE, OR 
PYRILAMINE, OR THEIR SALTS,] that is not a controlled substance [,] and thatj by 
dosage unit appearance (including color, shape, size, and markings) and by 
representationsa would lead a reasonable person to believe that the substance is a 
controlled substance; the term "representations," ["REPRESENTATIONS",] as used 
in this paragraph, includes

(A) statements made by an owner or by anyone else in control 
o f  the substance concerning the nature o f  the substance [,] or its use or effect;

(B) statements made to the recipient that the substance may be 
resold fcr inordinate profit;

(C) whether the substance is packaged in a manner normally 
used fcr controlled substances;

(D) evasive tactics or actions used by the owner or person in 
control o f  the substance to avoid detection by law enforcement authorities;

CSSB 66(JUD) -2-
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SB0066B



1

2

3

4

5

6

7

8

9

10

11

28-LS0427\N

(E) the storage, packaging, presentation, display of; or 

reference to a controlled substance with, near, or in connection with the 

activity involving the imitation controlled substance;

* Sec. 5. The uncodified law o f the State of Alaska is amended by adding a new section to 

read:

APPLICABILITY. This Act applies to offenses committed on or after the effective 

date of this Act References to previous convictions in AS 11.73.010, 11.73.030, and 

11.73.040, as amended by secs. 1 - 3 o f this Act, include convictions occurring before, on, or 

after the effective date o f this Act.

* Sec. 6. AS 11.73.020 is repealed.

* Sec. 7. This Act takes effect July 1, 2014.

SB0066B -3-
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Senator Dennis Egan

Senate Bill 66 -  Im ita t io n  C o n tro lle d  Substances 

S ponso r S ta te m e n t

The drug commonly known as "spice" is sold over the counter in head shops and other 

retail outlets in Alaska. It's a chemical sprayed onto herbs, or "synthetic marijuana." Despite 
being sold as potpourri and incense, the substance is intended for human consumption to get 
users high. Spice is often cheaper and easier to get than marijuana.

In 2012, the Alaska Legislature passed a law making "synthetic cocaine" -o ften  sold as 
bath salts—illegal by adding cathinone, methcathinone, and other substances commonly found 
in it to the Schedule IIA of illegal drugs.

The current definition of imitation controlled substances lists chemicals a substance 
must contain in order to be illegal. The problem is the makers of the drug are changing the 
chemical composition of the drug constantly in order to  stay ahead o f the law. State law is 

lagging behind, making it difficult for police to make arrests and prosecutors to enforce 

penalties for the sale and possession of spice.

Senate Bill 66 changes the definition of an im itation controlled substance to more 

generally make illegal any substance made to look like an already illegal drug. By omitting 
specific chemicals from the definition, the change makes illegal a substance "that, by dosage 

unit appearance (including color, shape, size, and markings) and by representations, would lead 
a reasonable person to believe that the substance is a controlled substance."

-----------------------------------------------------------------A l a s k a  S e n a t e -------------------------------------------------------------------------------------

S ta te  C a p ito l  • Ju n e a u , A la s k a  9 9 8 0 i-ii8 2  • (907) 465-4947 • fax (907) 465-2108 
S e n a to r .d e n n is .e g a n @ a k le g .g o v

mailto:Senator.dennis.egan@akleg.gov


Senator Dennis Egan

CSSB 66 
Sectional Analysis

Section 1: Reduces the penalty for a first time offense of manufacture or delivery of an imitation 
controlled substance from a class C felony to a class A misdemeanor. For repeat offenses— 
involving either real or imitation controlled substances —the crime is a C felony.
Section 2: Reduces the penalty for a first time offense of delivery of an imitation controlled 
substance to a minor from a class B felony to a class C felony. For repeat offenses—involving 
either real or imitation controlled substances—the crime is a B felony.
Section 3: Reduces the penalty for a first time offense of advertisement to promote the delivery 
of an imitation controlled substance from a class C felony to a class A misdemeanor. For repeat 
offenses—involving either real or imitation controlled substances—the crime is a C felony.
Section 4: Eliminates the requirement that a substance contain a pharmacologically active 
component from the definition of “imitation controlled substances”.
Section 5: Makes the bill applicable to offenses committed on or after the effective date. 
Previous convictions or repeat offenses as amended by secs. 1-3 of the Act include convictions 
occurring before, on, or after the effective date.
Section 6: Repeals AS 11.73.020 possession of substance with intent to manufacture. The 
presence of those substances is no longer an element of imitation controlled substances.
Section 7: Establishes an effective date of July 1, 2014.

---------------------------------------------------------------------------A l a s k a  S e n a t e ----------------------------------------------------------------------------

S ta te  C a p ito l  • Ju n e a u , A la s k a  9 9 8 0 i-U 8 2  • (907) 4 6 5 -4 9 4 7 .  fa x  (907) 465-2108 
S e n a to r .d e n n is .e g a n @ a k le g .g o v

mailto:Senator.dennis.egan@akleg.gov


Senator Dennis Egan

The CS reduces th e  pe na lties  fo r  v io la tio n s  u n d e r th e  im ita t io n  co n tro lle d  substance law . As in tro d u ce d , 

possession o f  o re ga no  w ith  in te n t  to  sell it as a d ru g  carries  a g re a te r p e n a lty  -  a class C fe lo n y — than 

possession o f  m a riju a n a  -  a class A m isdem eanor.

T he  CS reduces p e na ltie s  fo r  a ll c rim es unde r C h ap te r 73:

S ection  010. M a n u fa c tu re  o r  d e live ry  o f an im ita t io n  c o n tro lle d  substance -  reduced  fro m  class 

C fe lo n y  to  class A m isd em ea no r.

S ection  030. D e live ry  o f  an im ita tio n  c o n tro lle d  substance to  a m in o r -  reduced  f ro m  a class B 

fe lo n y  to  a class C fe lo ny .

S ection  040. A d v e rtis e m e n t to  p ro m o te  th e  d e liv e ry  o f an im ita tio n  c o n tro lle d  substance -  

reduced  fro m  a class C fe lo n y  to  a class A m isd e m e a n o r.

It adds a sec tio n  on a p p lic a b ility .

Changes th e  e ffe c tiv e  da te  to  July 1, 2014 fro m  Ju ly 1, 2013.

CSSB66 Explanation of Changes

----------------------------------------------------------------- A l a s k a  S e n a t e -------------------------------------------------------------------------------------
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Senator Dennis Egan

Questions & Answers on SB66 in S JU D

Q : By rem oving specific drugs fro m  the definition, is there anything that falls off the table as far as 

som e o f the m ore harm ful drugs (ephedrine, acetaminophen, etc.)?

C hem ica ls  used to  m a n u fa c tu re  il l ic it  drugs are s till illega l. See: 11 .71.210 Purchase o r re ce ip t o f 

re s tr ic te d  a m o u n ts  o f  c e rta in  lis te d  chem ica ls:

"A  pe rson  c o m m its  th e  c r im e  o f  purchase o r  re c e ip t o f  res tr ic ted  am o u n ts  o f  ce rta in  listed 

che m ica ls  if  th e  pe rson  purchases o r  receives m o re  th a n  six gram s o f th e  fo llo w in g  lis te d  chem ica l, its 

sa lts , isom ers, o r  salts o f  isom ers  w ith in  any 30 -day p e rio d :

1) E phed rine  u n d e r AS 11 .71 .200  (listed chem ica ls)

2) P seu do ep hed rin e

. 3) P h e n y lp ro p a n o la m in e "

V io la tio n  o f 11 .71 .210  is a class C fe lo n y

Q : Could defense bring up "m ens rea ," criminal intent? Sen. Dyson asked whether a defendant could 

successfully claim, "I w asn 't aim ed on getting 'em hooked, just getting their m on ey."

A n in te n t to  a d d ic t th e  b u y e r is n o t now , no r w o u ld  it be co m e  an e le m e n t o f  th e  crim es th is  b ill 
a ffec ts .

U n d e r AS 11 .81 .600  and  .610 Alaska cou rts  assum e th e  cu lpa b le  m en ta l s ta te  fo r  co n d u c t is "kn o w in g ly " 

un less a lo w e r s ta n d a rd  is sp e c ifie d  in th e  s ta tu te .

A f te r  co n ve rsa tions  w ith  th e  D e p a rtm e n t o f Law, th e  s p o n so r is c o m fo rta b le  w ith  th e  m e n ta l sta te  

necessary to  p ro ve  th e  o ffe n s e  u n d e r th e  language in th e  p roposed  c o m m itte e  s u b s titu te .

Q : H o w  often does this occur?

In CY 12, th e  C o u rt System  had th re e  cases file d  w ith  a t least one charge o f  AS 11.73.010.

In CY 13, th e re  w as on e  case.

A n e cd o ta lly , Juneau Po lice  D e te c tiv e  Lee Phelps has been invo lve d  in o ve r 100 c o n tro lle d  buys in 2 Zi 
years. He was d e a lt fa k e  d rugs th re e  tim es . In these  cases it  is se ldom  w o r th  p ro secu ting  som eone w ho  

is n o rm a lly  a d ru g  d e a le r fo r  a fra u d u le n t sale.

------------------------------------------ Alaska Senate-------------------------------------------------------
S ta te  Capitol • Juneau, Alaska 99801-1182 • (907) 4 6 5 -4 9 4 7 .  fax (907) 465-2108 
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DIVISION OF LEGAL AND RESEARCH SERVICES 
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STATE OF ALA S KA State Capitol 
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Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M February 6, 2013

SUBJECT: Imitation Controlled Substances Bill
(Work Order No. 28-LS0427\A)

TO: Senator Dennis Egan 
Attn: Keegan O'Brien

FROM: Kathleen Strasbaugh 
Legislative Counsel

Please find enclosed a draft of the bill you requested. The bill, if enacted, would 
eliminate from the definition of "imitation controlled substances" in AS 11.73.099(3) the 
requirement that a substance contain a pharmacologically active component.
In your request, you indicated an interest in resolving potential difficulties in interpreting 
AS 11.73.099(3) that were raised in Morrow v. State, 704 P. 2d 226 (Alaska App. 1985), 
a case in which the defendant challenged the constitutionality of the statute on the 
grounds of vagueness and overbreadth, that is, because it gave inadequate notice of the 
prohibited conduct and could reach conduct that was constitutionally protected (e.g. 
speech) or was not intended to be criminalized.
In Morrow, the defendant argued that the statute could penalize conduct the statute was 
not intended to cover. To illustrate this point, she posed a hypothetical case ..  where 
someone, without any intent to deceive, gives caffeine diet pills, which are available as 
non-prescription medicine, to someone indicating that the pills are 'as effective for weight 
loss as any prescription medicine.'" 704 P.2d at 231 - 32. In Morrow, the state 
recognized that the statute could have been construed to reach conduct like that described 
by the defendant, but it was unlikely that the legislature intended to prohibit such conduct 
when it enacted the statute:

As AS 11.73.099(3) now reads in part, an "imitation controlled substance" 
is a substance containing specific chemical components which "by dosage 
unit appearance . . .  or by representations would lead a reasonable person 
to believe that the substance is a controlled substance." [Emphasis
provided.] The state asks us to read the "or" in AS 11.73.099(3) as "and"
in construing the statute. The state argues that as so construed, the statute 
would not reach innocent behavior.

704 P.2d at 232. The Alaska Court of Appeals upheld the statute, finding that the
conduct of the defendant in offering an imitation substance as a controlled substance was
intended to be covered by the statute. 704 P.2d at 233. The court noted that the statute
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could be construed to avoid the potential problems of vagueness and overbreadth, and 
that offering imitation drugs as controlled substances was not a protected activity. 
704 P.2d at 232 - 33.'
The legislature substituted "and" for "or" in a bill enacted a few years after Morrow, thus 
resolving issues raised by the wording of the statute. See § 11, ch. 76, SLA 1990.
The Court of Appeals mentioned in a footnote another scenario in which the statute's 
language might be overbroad:

It appears to us that it may be argued that certain other conduct falls within 
the statute. An example of conduct which might fall within the statute 
would be a person who delivers an imitation drug honestly believing that 
the imitation drug is a controlled substance. However, the case before us 
does not present this question . . .

704 P.2d at 232 n. 1.
It is not clear that the proposed amendment will resolve the problem created by either 
hypothetical, as a person might still offer a caffeine pill as a weight loss remedy, or 
deliver an imitation controlled substance the person believes is a controlled substance. 
The amendment will meet another objective you identified, to eliminate the need for 
proof that the substance contains particular chemicals.
In drafting the bill, I assumed that you would want to repeal AS 11.73.020, which makes 
it an offense to possess the substances listed in AS 11.73.099(3) with the intent to 
manufacture imitation controlled substances, since the presence of those substances is no 
longer an element of the offense.
Substantive Due Process and Equal Protection
The offenses set out in AS 11.73 are felonies.2 The bill would eliminate the requirement 
that the imitation controlled substance contain a pharmacologically active substance. 
Thus a person who sells, for example, sugar pills, as controlled substances could face 
felony charges. A felony sentence might be challenged under these circumstances as 
sufficiently unfair, arbitrary, or disproportionate to the offense to constitute a violation of 
the right to substantive due process, where an arguably equivalent offense involving 
actual illegal controlled substances draws lesser penalties. See, for example,

1 The court did remand the case to the trial court for further proceedings in light of its 
ruling. Id.

2 Manufacture or delivery of an imitation controlled substance and advertising to 
promote the delivery of an imitation controlled substance are class C felonies. 
AS 11.73.010 and 11.73.040. Delivery of an imitation controlled substance by a person 
over 19 to a person under 19 and at least three years younger that the person is a class B 
felony. AS 11.73.030.
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AS 11.71.050 (manufacture, delivery, or possession with the intent to manufacture or 
deliver marijuana; a class A misdemeanor).
Alaska's appellate courts will not require that a crime be strictly proportioned to the 
offense. In Green v. State, 390 P.2d 433 (1964), the Alaska Supreme Court turned aside 
Green's challenge to his sentence for second degree murder, which he based on the fact 
that some minimum sentences for first degree murder were less than for second degree 
murder. The court's determined that the sentences were different, but went on to state 
that for a sentence to violate the due process clauses to the state and federal constitutions 
(and the prohibition against cruel and unusual punishment), it must be so grossly 
disproportionate to the offense that it shocks the conscience. 390 P.2d. at 435. However, 
it has since been noted that under federal constitutional law, Alaska courts must now 
evaluate whether the sentence is proportionate to the crime, even though proportionality 
is not mentioned in the Alaska Constitution. Dancer v. State, 715 P.2d 1174, 1181 n. 6 
(Alaska App. 1986), citing Solem v. Helm, 463 U.S. 277 (1983).
A sentence that does not shock the conscience might nonetheless be struck down if it is 
disproportionate to a lesser sentence for similar conduct. The Alaska Court of Appeals 
has examined claims that punishments required by statute for lesser offenses were greater 
than that required by statute for greater offenses. In two cases the court struck down the 
greater offense, apparently on due process grounds. In Pruett v. State, 742 P.2d 257 
(Alaska App. 1987), the defendant was convicted of first degree assault and subject to a 
seven-year presumptive sentence, but the presumptive term for manslaughter was just 
five years. The Alaska Court of Appeals noted that legislature could not have intended a 
five-year presumptive term for manslaughter for those that recklessly murder their victim 
and seven-year presumptive term for first degree assault for those that recklessly injure 
their victim. It ordered that Pruett and others coming after him were only subject to the 
five-year presumptive term. See also Smith v. State, 28 P.3d 323, 329 - 330 (Alaska App. 
2001). This analysis may or may not be applied to a sentence under AS 11.73. However,
I wanted to let you know about the issue.
Effect of the Amendment on Juvenile Offenders
You asked whether the bill would, if enacted, have an effective on juveniles in 
delinquency proceedings, particularly whether it would place a juvenile at risk for an 
automatic waiver to adult court. The bill would not make a juvenile subject to automatic 
waiver because the offenses in AS 11.73 do not trigger the automatic waiver under 
AS 47.12.030. Under AS 47.12.100, a court may waive juvenile jurisdiction if the 
juvenile is not amenable to treatment. It is possible that repeat offenses or felony 
offenses could raise questions regarding amenability to treatment, but that may be said of 
many offenses, not only those set out in AS 11.73.
Please let me know if I can be of further assistance in this matter.
KJSdjw13-067.1jw
Enclosure
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February 4, 2014

The Honorable Dennis Egan
Alaska State S enate
State Capitol, Rm 9
120 4th Street, Mail Stop: 3100
Juneau AK 99801 -1 182

D ear Senator Egan:

On behalf of the Alaska Peace Officers Association (APOA), I would like to 
thank you for introducing Senate Bill 66, "An Act relating to imitation 
controlled substances; and providing for an effective date."

The A PO A  Board of Directors recently reviewed this proposed legislation 
and continues to unanimously support this bill in its current form. W e  
appreciate your efforts to clarify the intent of the statute with this change.

Please contact the A PO A  office in Anchorage at 277-0515 , if there is 
anything our organization can do to assist in the passage of this bill.

Sincerely,

—

Brad Johnson 
State President

P O  Box 240106 
A nch o ra ge , A K  99524

(907)277-0515  o ffice  
(907 )272-5355  fax

em ail: apoa@ gci.net 
w w w .apoaon line .o rg

mailto:apoa@gci.net
http://www.apoaonline.org


A l a s k a  A s s o c ia t i o n  o f  C h i e f s  o f  P o l i c e

March 4, 2014

The Honorable Dennis Egan 

Alaska Senate 

State Capitol Room 9 
Juneau AK, 99801

Email: Senator.Dennis.Egan@akleg.gov 

Dear Senator Eagan,

In my capacity as President of the Alaska Association o f Chiefs o f Police, I am writing to express 
our enthusiastic support of Senate Bill 66: "An Act relating to im itation controlled

substances: and providing for an effective date ." Our Association is comprised of more than 

100 law enforcement executives from all across Alaska, and we feel this is an important piece 
o f legislation that will greatly benefit the apprehension and prosecution of drug offenders. 

Illicit drugs are a scourge on society. By closing a loophole that has let clever criminals avoid 

being charged, this legislation will have a profound effect on drug interdiction efforts 
throughout the state. Thank you for introducing this important piece of legislation.

We would be pleased to  work with your staff to insure that SB 66 is passed, and encourage 
you to contact our Executive Director, Kalie Klaysmat, by email at kalie.klaysmat(S)aacop.org 
should there be some way we can be of assistance in that regard. Thank you for your 

dedication to the people of Alaska and your support of the law enforcement community in 
particular.

Sincerely,

Chief Tom Clemons, President

327 E FIREW EED LANE, SUITE 101, ANCHORAGE, AK 99503-2110

mailto:Senator.Dennis.Egan@akleg.gov
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OFFICE OF THE MAYOR
Telephone: (907) 586-5240: Facsimile: (907) 586-5385

Mavor@ci.iuneau.ak.us

February 20, 2014
Senator Dennis Egan 
State Capitol, Room 9 
Juneau, Alaska 99801
Representative Cathy Munoz 
State Capitol, Room 421 
Juneau, Alaska 99801

RE: Support for Senate Bill 66

Dear Senator Egan and Representative Munoz:
The City and Borough of Juneau believes the current definition of an imitation controlled substance is 
too restrictive. If Senate Bill 66 is approved, it will aid law enforcement officers by removing a 
current loophole in Alaska which benefits those who traffic in illegal controlled substances.
The CBJ supports the passage of SB66; and does not believe it would infringe on citizens 
constitutional rights. Most states in the U.S. already use a definition of imitation controlled substances 
that is less restrictive than Alaska’s. Those states have not suffered successful constitutional 
challenges. This includes California, which, like Alaska, is under the jurisdiction of the 9th Circuit 
Court of the United States Court of Appeals.
Let’s help law enforcement by passing SB66.

Sincerely,

Merrill Sanford 
Mayor

V. 155 So. Seward Street, Juneau, Alaska 99801-1397 J
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