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W O R K  D R A F T W O R K  D R A F T W O R K  D R A F T

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-EIGHTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESEN TA TIV ES FEIGE, Hughes, H erron, Thom pson, Lynn, Isaacson, Millett, Saddler, 
LeDoux, Johnson, Kawasaki, Costello

A  B IL L  

FO R  A N  A C T  E N T IT L E D  

"A n A ct re la tin g  to a llo w a b le  ab sen ces from  the state for p urposes o f  e lig ib ility  for  

p erm an en t fu n d  d iv id en d s; and p ro v id in g  fo r  an effective  date."

B E  IT  E N A C T E D  BY  T H E  L E G IS L A T U R E  O F T H E  S T A T E  O F A L A S K A :

* S ection  1. AS 43.23.008(a) is amended to read:

(a) Subject to (b) and £e] [(c)] of this section, an otherwise eligible individual 

who is absent from the state during the qualifying year remains eligible for a current 

year permanent fund dividend if the individual was absent

(1) receiving secondary or postsecondary education on a full-time

basis;

(2) receiving vocational, professional, or other specific education on a 

full-time basis for which, as determined by the Alaska Commission on Postsecondary 

Education, a comparable program is not reasonably available in the state;

(3) serving on active duty as a member of the armed forces of the 

United States or accompanying, as that individual's spouse, minor dependent, or

-1 -  S C S  H B  5 2 ( )
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disabled dependent, an individual who is

(A) serving on active duty as a member of the armed forces of 

the United States; and

(B) eligible for a current year dividend;

(4) serving under foreign or coastal articles of employment aboard an 

oceangoing vessel of the United States merchant marine;

(5) receiving continuous medical treatment recommended by a 

licensed physician or convalescing as recommended by the physician who treated the 

illness if the treatment or convalescence is not based on a need for climatic change;

(6) providing care for a parent, spouse, sibling, child, or stepchild with 

a critical life-threatening illness whose treatment plan, as recommended by the 

attending physician, requires travel outside the state for treatment at a medical 

specialty complex;

(7) providing care for the individual's terminally ill family member;

(8) settling the estate of the individual's deceased parent, spouse, 

sibling, child, or stepchild, provided the absence does not exceed 220 cumulative days;

(9) serving as a member of the United States Congress;

(10) serving on the staff of a member from this state of the United 

States Congress;

(11) serving as an employee of the state in a field office or other

location;

(12) accompanying a minor who is absent under (5) of this subsection;

(13) accompanying another eligible resident who is absent for a reason 

permitted under (1), (2), (5) - (12), (16), or (17) of this subsection as the spouse, minor 

dependent, or disabled dependent of the eligible resident;

(14) serving as a volunteer in the federal peace corps program;

(15) because of training or competing as a member of the United States 

Olympic Team or a U n ited  S tates nationa l team  for an O lym p ic  sn o r t;

(16) participating for educational purposes in a student fellowship 

sponsored by the United States Department of Education or by the United States 

Department of State;

S C S  H B  5 2 ( ) -2-
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(17) for any reason consistent with the individual's intent to remain a 

state resident, provided the absence or cumulative absences do not exceed

(A) 180 days in addition to any absence or cumulative absences 

claimed under (3) of this subsection if the individual is not claiming an absence 

under (1), (2), or (4) - (16) of this subsection;

(B) 120 days in addition to any absence or cumulative absences 

claimed under (1) - (3) of this subsection if the individual is not claiming an 

absence under (4) - (16) of this subsection but is claiming an absence under (1) 

or (2) of this subsection; or

(C) 45 days in addition to any absence or cumulative absences 

claimed under (1) - (16) of this subsection if the individual is claiming an 

absence under (4) - (16) of this subsection.

* S ec . 2. AS 43.23.008 is amended by adding new subsections to read:

(e) After an individual has been absent from the state for more than 180 days 

in each o f the five preceding qualifying years, the department shall presume that the 

individual is no longer a state resident. The individual may rebut this presumption by 

providing clear and convincing evidence to the department that

(1) the individual was physically present in the state for at least 30 

cumulative days during the past five years; and

(2) the individual is a state resident as defined in AS 43.23.095(7).

(f) To determine whether an individual intends to return and remain in the 

state indefinitely, the department shall consider all relevant factors, including

(1) the length of time the individual was absent from the state 

compared to the length of time the individual was physically present in the state;

(2) the frequency and duration of voluntary return trips to the state 

during the past five years;

(3) whether the individual's intent to return to and remain in the state is 

conditioned on future events beyond the individual's control;

(4) the ties the individual has established with the state or another 

jurisdiction, as demonstrated by

(A) maintenance of a home;

-3-
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(B) payment of resident taxes;

(C) registration of a vehicle;

(D) registration to vote and voting history;

(E) acquisition of a driver's license, business license, or 

professional license; and

(F) receipt of benefits under a claim of residency in the state or 

another jurisdiction;

(5) the priority that the individual gave the state on an employment 

assignment preference list, including a list used by military personnel.

* Sec. 3. AS 43.23.008(c) is repealed.

* Sec. 4. The uncodified law o f the State of Alaska is amended by adding a new section to 

read:

APPLICATION FOR THE 2013 PERMANENT FUND DIVIDEND FOR CERTAIN 

INDIVIDUALS, (a) Notwithstanding the application deadline of AS 43.23.011, an individual 

who was ineligible for a 2013 dividend under former AS 43.23.008(c), repealed by sec. 3 of 

this Act, and who is otherwise eligible, may apply for the 2013 permanent fund dividend 

within 90 days after the effective date of this Act, regardless of whether the individual is 

physically present in the state at the time of application.

(b) The repeal of AS 43.23.008(c) by sec. 3 of this Act and the enactment of 

AS 43.23.008(e) by sec. 2 of this Act may not be applied to make ineligible any person 

otherwise eligible for a 2013 dividend under AS 43.23 as it read December 31, 2012.

* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

RETROACTIVITY. Sections 1 - 4 of this Act are retroactive to January 1, 2013.

* Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

S C S  H B  5 2 (  ) -4-
N ew  T e x t  U n d e r l i n e d  [D E LE T E D  TEX T BR A C K ETED ]



DATE: 3/19/13

SENATE FINANCE COM M ITTEE REPORT

FU R TH ER :

D ATE  T U R N E D  
IN T O  O FFICE:

F in an ce  Com m ittee  considered H O U S E  BILL NO. 52 am

HB 52-PFD A L L O W A B L E  A B S E N C E

"An Act relating to allowable absences from the state for purposes of eligibility for permanent fund dividends; 
and providing for an effective date."

and recommends:

[ ] be rep laced  with S C S

[ ] adopt p rev io u s S C S

[ ] attached amendment(s)

[ ] ad op t________________

[ ] further referral to

_Letter of Intent 

Committee

Dept Abbr.

ADM LWF

CED LAW

COR LEG

CRT MVA

EED DNR

DEC DPS

DFG REV

GOV DOT

DHS UA

Same Title [  ]  Technical Title Change 
[  ]  New Title/SCR No.__

_) [  ]  Same Title [  ]  Technical Title Change 

[  ]  New Title/SCR No.__

N E W  F IS C A L  N O TE(S) P R EV IO U S  F IS C A L  NOTE(S)

Dept. Fiscal Indet. Zero FN#

R G v / A

I

Dept. Fiscal Indet. Zero FN#

[ ] A P P R O P R IA T IO N  - no fisca l note

SIG N A TU R ES A N D  RECOiyNVJEiyOATIONS:
PRINTED  

L A S T  N AM E
Do

Pa s s

Do No t  
Pa s s

No R ec A mend

^ 5  _ _ — - 4 x> P \ Y aX\,v \
—  ̂ j— v  r— ■f —f-■ ,■ ‘  ----------------------

/  ' t i l  ~ t '  A s
r / J  rf  \T V

L i / y v v v ^  ^ C u j u j I j o ^ H 4 i a C L D U 6 f f -

( „ $A l jL k o / ' J ;
f

C o -C h a ir :

C o -C h a ir : ^  ----- X



State of Alaska
2013 Legislative Session

Identifier: HB052AMH-DOR-PFD-03-15 - 1 3

Title: PFD ALLOWABLE A B S E N C E

Sponsor: FEIGE

Requester: (S) STA

Expenditures/Revenues

Fiscal Note
Bill Version:

Fiscal Note Number:
() Publish Date:

HB 52

Department: Department of Revenue 

Appropriation: Taxation and Treasury 

Allocation: Permanent Fund Dividend Division

OMB Component Number: 981

F Y 2 0 14
Appropriation

Requested

Included in 
Governor's 

F Y 2014  
Request

Out-Year Cost Estimates
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Total Operating 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Fund Source (Operating Only
None
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FISCAL NOTE AN A LYS IS

Analysis

STATE  O F  A L A S K A  B ILL  NO. HB 52 (AM)
2013 LE G IS LA T IV E  SESSION

The current PFD 5-year rule in regulation has enough of a gray area that ultimately leads to more o f  these  cases 
going to formal appeal. At the formal level Administrative Law Judges currently look at the regulation surrounding 
the 3 0  day  cumulative return requirement over 5 years as a "general"  guideline but not a hard and fast rule. That 
kind o f  uncertainty makes it difficult for the division to clearly set eligibility policy when making determinations for 
this rule. The proposed changes to this portion of the bill clarifies the 5-year language and moves it into statute so 
w e  are  able to say there is a bright line when it comes to the 30-day return requirement and can simply deny 
applicants if they do not meet that criteria. This would likely reduce the number of appeals that reach the formal 
level and reduce the associated OAH legal costs.

The current 10-year rule in statute allows an applicant to receive a dividend for 10  consecutive years while having 
a llow able  absences in excess o f 18 0  days in the qualifying year. An applicant who is still absent for more than 18 0  
days in an 1 1 t h  consecutive qualifying year  is no longer eligible for the dividend and will have to return to the state 
for at least 18 0  days to receive the dividend again. This bill repeals  this provision, which allows anyone to have 
consecutive  years o f  absences o f more than 18 0  days in perpetuity. While the division can measure how many 
denials w e  have made for the 10 -y e a r  rule since 2009 when it w ent into effect, it is difficult for us to forecast the 
impact that compounding total may have on future eligibility work. Currently the division has had no more than 
1 0 7  " 10 -y e a r  rule" denials in a dividend year since 2009. If the 10 -year  rule is repealed, those applicants that 
previously believed they w ere  ineligible may now decide to apply, which would not be reflected in our current 
denial numbers.

Based on what w e  can measure, the division calculates that the operational cost savings created in Appeals by 
strengthening the 5-year rule will likely be a fiscal offset for the potential work created in Eligibility by eliminating 
the 10 - y e a r  rule.

Regulation changes will need to be adopted in order to implement this bill. If the bill is passed with the 
retroactivity date to 1 / 1 / 2 0 1 3  as written, w e  will need to change and repeal portions of 1 5  AAC 2 3 . 1 6 3 . (g) and (h) 
and apply  those changes retroactively to the 1 / 1 / 2 0 1 3  date for the purposes of uniformly applying eligibility.

In am endm ent # 1 ,  adopted on the House floor, only two wording changes w ere made to phrasing to ensure 
ambiguity was removed from the bill. Specifically this change -

Page 3, line 23, following "consider": Insert "all relevant factors, including"

allows the division to consider all factors w hen reviewing residency ties and not just the ones listed in the bill. This 
strengthens the divisions ability to render accurate eligibility decisions, and has no fiscal impact.

(Revised 1/15/2013 OMB) Page 2 of 2
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S E N A T E  CS F O R  H O U S E  B IL L  N O . 52(F IN )

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-EIGHTH LEGISLATURE - FIRST SESSION

BY THE SENATE FINANCE CO M M ITTEE

Offered:
R eferred:

Sponsor(s): REPR ESEN TA TIV ES FEIG E, H ughes, H erron, Thom pson, Lynn, Isaacson, M illett, Saddler, 
LeDoux, Johnson, K aw asaki, Costello

A  B IL L  

F O R  A N  A C T  E N T IT L E D  

"A n A ct re la tin g  to  a llo w a b le  ab sen ces from  th e state fo r  p u rp o ses o f  elig ib ility  fo r  

p erm a n en t fu n d  d iv id en d s; and  p ro v id in g  fo r  an  effective  date."

B E  IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S ection  1. AS 43.23.008(a) is amended to read:

(a) Subject to (b) and j(e) [(c)] o f this section, an otherwise eligible individual 

who is absent from the state during the qualifying year remains eligible for a current 

year permanent fund dividend if the individual was absent

(1) receiving secondary or postsecondary education on a full-time

basis;

(2) receiving vocational, professional, or other specific education on a 

full-time basis for which, as determined by the Alaska Commission on Postsecondary 

Education, a comparable program is not reasonably available in the state;

(3) serving on active duty as a member o f the armed forces of the 

United States or accompanying, as that individual's spouse, minor dependent, or

-1 -  S C S  H B  5 2 ( F I N )
N ew  T e x t  U n d e r l i n e d  [D ELET ED  TEX T B R A C K ETED ]
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disabled dependent, an individual who is

(A) serving on active duty as a member of the armed forces of 

the United States; and

(B) eligible for a current year dividend;

(4) serving under foreign or coastal articles of employment aboard an 

oceangoing vessel of the United States merchant marine;

(5) receiving continuous medical treatment recommended by a 

licensed physician or convalescing as recommended by the physician who treated the 

illness if the treatment or convalescence is not based on a need for climatic change;

(6) providing care for a parent, spouse, sibling, child, or stepchild with 

a critical life-threatening illness whose treatment plan, as recommended by the 

attending physician, requires travel outside the state for treatment at a medical 

specialty complex;

(7) providing care for the individual's terminally ill family member;

(8) settling the estate of the individual's deceased parent, spouse, 

sibling, child, or stepchild, provided the absence does not exceed 220 cumulative days;

(9) serving as a member of the United States Congress;

(10) serving on the staff of a member from this state of the United 

States Congress;

(11) serving as an employee of the state in a field office or other

location;

(12) accompanying a minor who is absent under (5) o f this subsection;

(13) accompanying another eligible resident who is absent for a reason 

permitted under (1), (2), (5) - (12), (16), or (17) of this subsection as the spouse, minor 

dependent, or disabled dependent of the eligible resident;

(14) serving as a volunteer in the federal peace corps program;

(15) because of training or competing as a member of the United States 

Olympic Team or a U n ited  S tates n a tion a l team  fo r  an O ly m p ic  sp o r t:

(16) participating for educational purposes in a student fellowship 

sponsored by the United States Department o f Education or by the United States 

Department of State;

S C S  H B  5 2 ( F I N )  - 2 -
N ew  T e x t  U n d e r l i n e d  [D E LE T E D  TEX T  BRA CKETED ]
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(17) for any reason consistent with the individual's intent to remain a 

state resident, provided the absence or cumulative absences do not exceed

(A) 180 days in addition to any absence or cumulative absences 

claimed under (3) of this subsection if the individual is not claiming an absence 

under (1), (2), or (4) - (16) o f this subsection;

(B) 120 days in addition to any absence or cumulative absences 

claimed under (1) - (3) of this subsection if the individual is not claiming an 

absence under (4) - (16) of this subsection but is claiming an absence under (1) 

or (2) o f this subsection; or

(C) 45 days in addition to any absence or cumulative absences 

claimed under (1) - (16) o f this subsection if the individual is claiming an 

absence under (4) - (16) of this subsection.

* Sec. 2. AS 43.23.008 is amended by adding new subsections to read:

(e) After an individual has been absent from the state for more than 180 days 

in each o f the five preceding qualifying years, the department shall presume that the 

individual is no longer a state resident. The individual may rebut this presumption by 

providing clear and convincing evidence to the department that

(1) the individual was physically present in the state for at least 30 

cumulative days during the past five years; and

(2) the individual is a state resident as defined in AS 43.23.095(7).

(f) To determine whether an individual intends to return and remain in the 

state indefinitely, the department shall consider all relevant factors, including

(1) the length of time the individual was absent from the state 

compared to the length of time the individual was physically present in the state;

(2) the frequency and duration of voluntary return trips to the state 

during the past five years;

(3) whether the individual's intent to return to and remain in the state is 

conditioned on future events beyond the individual's control;

(4) the ties the individual has established with the state or another 

jurisdiction, as demonstrated by

(A) maintenance of a home;

2 8 -L S 0 1 7 0 Y N
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(B) payment of resident taxes;

(C) registration of a vehicle;

(D) registration to vote and voting history;

(E) acquisition of a driver's license, business license, or 

professional license; and

(F) receipt of benefits under a claim of residency in the state or 

another jurisdiction;

(5) the priority that the individual gave the state on an employment 

assignment preference list, including a list used by military personnel.

* Sec. 3. AS 43.23.008(c) is repealed.

* Sec. 4. The uncodified law o f the State of Alaska is amended by adding a new section to 

read:

APPLICATION FOR THE 2013 PERMANENT FUND DIVIDEND FOR CERTAIN 

INDIVIDUALS, (a) Notwithstanding the application deadline of AS 43.23.011, an individual 

who was ineligible for a 2013 dividend under former AS 43.23.008(c), repealed by sec. 3 of 

this Act, and who is otherwise eligible, may apply for the 2013 permanent fund dividend 

within 90 days after the effective date of this Act, regardless o f whether the individual is 

physically present in the state at the time o f application.

(b) The repeal of AS 43.23.008(c) by sec. 3 of this Act and the enactment of 

AS 43.23.008(e) by sec. 2 o f this Act may not be applied to make ineligible any person 

otherwise eligible for a 2013 dividend under AS 43.23 as it read December 31, 2012.

* Sec. 5. The uncodified law o f the State of Alaska is amended by adding a new section to 

read:

RETROACTIVITY. Sections 1 - 4 o f this Act are retroactive to January 1, 2013.

* Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

2 8 -L S 0 1 7 0 \N
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THE STATE

G o v e r n o r  S e a n  P a r n e l l

Department of Revenue
COMMISSIONER’S OFFICE
Bryan Butcher, Commissioner

333 W illoughby Avenue, 11th Floor 
PO Box 110400 

Juneau, Alaska 99811-0400 
Main: 907,465.2300 

Fax: 907.465.2389

April 9, 2013

The Honorable Senators Pete Kelly and Kevin Meyer
Alaska State Senators
Co-Chairs, Senate Finance Committee
State Capitol Rooms 516 and 518
Juneau, AK 99801

Dear Senators Kelly and Meyer:

During the Department’s presentation to the Senate Finance Committee on April 5, 2013, 
Senator Hoffman asked for the counts of children who had no application on file in a year where 
they previously had a paid application on file going back five years.

Provided below is a breakdown of the requested numbers and how we derived them.

2008  -  1,381
2009  -  1,029
2010  -  884
2011 -  872
2012 -  838

The numbers above are derived from our applicant database where a child applicant was flagged 
for not having a prior-year application on file when applying for a current year dividend. The 
child also had to previously receive a dividend in order to meet the reporting criteria. First time 
child applicants would not be counted in this data.

We hope that this information answers your question. Please do not hesitate to contact me if you 
need further information.

S ’ 1

Angela Rodell 
Deputy Commissioner

Cc: Senate Finance Committee Members



B EFO R E  T H E  A LA SK A  O FFICE O F A D M IN ISTR A TIV E  H E A RING S  
O N  R E FE R R A L  BY  TH E C O M M ISSIO N E R  OF R E V EN U E

In the Matter o f : )
)

ZACHARY HALL )
) OAH No. 09-0260-PFD  

2008 Alaska Permanent Fund dividend I DOR No. 2008-044-7433

DEC ISIO N

I. Introduction

Zachary Hall filed a timely application for a 2008 Alaska Permanent Fund dividend. The 

Permanent Fund Dividend Division denied the application on the ground he had been absent 

from the state for more than the period of time required for eligibility.1

Mr. Hall filed a tim ely appeal which was referred to the Office o f  Administrative 

Hearings, and the assigned administrative law judge conducted a telephonic hearing on June 15, - 

2009. Mr. Hall participated and the division was represented by Pete Scott.

The division’s decision is sustained.

II. Facts

Zachary Hall is an Alaska resident; he is also a world-class biathelete (a sport which 

com bines cross country skiing and shooting). At the start o f 2007, Mr. Hall, then aged 23, was 

enrolled as a full time student at Dartmouth College in New Hampshire. In the spring o f  2007, 

after completing his college courses for graduation, Mr. Hall became a full time member o f the 

United States National Biathlon Team, with the goal o f being named a m em berof the 2010  

. United States Olympic Team, which will be nominated in January, 2010, and will be formally 

constituted just in advance o f the 2010 Olympic Games scheduled for February, 2010.

As a member o f the national team, Mr. Hall trains in residence at the team facilities in 

Lake Piacid, N ew  York, and competes throughout Europe and North America. Because o f his 

training regimen and competition schedule, he is only rarely able to visit Alaska. In 2007, in 

addition to the time he was attending school, Mr. Hall was absent from Alaska while training and 

com peting for the national team for more than 180 days.

Ex. 3, p.l.



III. D iscussion

It is undisputed that Mr. Hall was absent from Alaska for more than 180 days in 2007  

while training and competing as a member o f the United States National Biathlon Team, with the 

. expectation o f being named a member o f the 2010 United States Olympic Team. AS 

43.23.008(a)(15) provides that an Alaska resident may be absent from the state and retain 

eligibility for an Alaska Permanent Fund dividend if  absent “because o f  training or competing as 

a member o f the United States Olympic Team.”

Mr. Hall argues that his absence should be deemed within the scope o f AS  

43.23.008(a)(15) because for many sports, including biathlon, members o f  the Olympic team are 

chosen only a few weeks before the games begin, and must be absent for long periods o f time 

prior to their selection in order to train and compete in their sport and thus retain the prospect of 

eventually being named to the Olympic team. Limiting the scope o f AS 43.23.015(a)(15) to only 

the short period that the Olympic team actually exists effectively denies eligibility even to 

Olympic team members, Mr. Hall points out, because o f these training and competition demands.

Whether an allowable absence under AS 43.23.008(a)(15) includes members o f  a national 

team prior to selection o f  the Olympic team is a question o f statutory construction. Generally, a 

statute is construed in accordance with the plain meaning. In this case, the plain meaning o f the 

phrase “member o f the United States Olympic Team” does not include a member o f a United  

States national team.

Mr. Hall suggests that the statutory language provides little or no benefit to most 

members o f an Olympic, team, who w ill have been absent from the state for a much greater 

period than allowed by law. The Alaska Supreme Court has stated, “‘W e will ignore the plain 

meaning o f  an enactment.. .where that meaning leads to absurd results.”’2 In addition, it is true 

that statutory language is presumed not to be superfluous, and language that has no actual effect 

in practice is superfluous. It is possible, thus, that AS 43.23.008(a)(15) does not mean what it 

says, and that the legislature intended it to have a broader scope that the plain meaning would 

suggest. •

2 Martinez v, Cape Fox Corp.. 113 P.3d 1226, 1230 (Alaska 2005) (quoting Davenport v. McGinnis. 522 
P.2d 1140,1144 Note 15 (Alaska 1974)).
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■ • However, the legislative history tells us that the legislature meant what it said. As the 

division points out, prior to 1999 the legislature had authorized the Commissioner o f Revenue to 

create categories o f  allowable absence by regulation.3 Pursuant to that authority, the 

com m issioner promulgated 15 AAC 23.163(c)(14), which created an allowable absence for an 

. Alaska resident who is “actively participating on a United States National athletic team.”4 

Effective January 1 ,1999 , however, the legislature removed the commissioner’s authority to 

establish allowable absences by regulation.5 Instead, the legislature enacted AS 43.23.008(a)(1)-

(13), effective January 1, 1999, providing a list of statutory allowable absences, which did not 

include Olympic team or United States national team membership.6 Consistent with the 

legislature’s decision to eliminate the commissioner’s authority to establish additional allowable 

absences by regulation, the com missioner repealed 15 AAC 23.163(c)(14), also effective January 

1, 1999.7 Thus, as o f  January 1, 1999, neither Olympic nor United States national team members 

were provided an allowable absence for time spent outside the state training or competing.

There matters stood until 2006, when the legislature enacted current AS 43.23.008(a)(15), 

creating an allowable absence for Alaska residents who are absent “because o f training or 

com peting as a member o f the United States Olympic Team.”8 AS 43.23.008(a)(15) was enacted 

as part o f Senate B ill 104. But that particular provision was not part o f Senate Bill 104 as it was 

originally introduced. A s introduced and as initially passed by the Senate, Senate Bill 104 

addressed fraud in the Alaska Permanent Fund dividend program and made no mention o f  

allowable absences. A llowable absences were the subject o f a different bill pending iii the same 

legislature, House B ill 127. ;

House Bill 127, as introduced, added allowable absences for service in the Peace Corps 

and in the diplomatic corps. W hen House B ill 127 reached the House floor on April 1 ,2005 , 

several additional allowable absences were proposed by amendment. Representative Croft 

offered an amendment to add an allowable absence for "Olympians and national-team athletes.”9 

Representative McGuire, the sponsor o f  House Bill 127, objected, and offered an amendment to

3 Former AS 23.43.095(8)(F), in effect through December 31, 1998. Position Statement at 3. See Ex. 8, p. 3.
4 . • Position Statement at 3. See Ex. 8, p. 4.
5 §§7, 8 ch. 44 SLA 1998.

■ 4 .. §5 ch. 44 SLA 1998. ,
1 • ' Register 148. . ‘
8 §§20; 21 ch. 42 SLA 2006 (effective May 26,2006). . .
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Rep.'Croft’s proposed amendment that would delete “national-team athletes” from his proposed 

amendment.10 Rep. McGuire’s change was adopted without any objection, and Rep. Croft’s 

proposed amendment, now restricted to Olympians, was then adopted, by a vote o f  28-5. Thus, 

House Bill 127 as passed out o f  the House o f Representatives created a new allowable absence 

for Olympians, after a proposal to include national team members had been specifically rejected 

on the floor o f  the House o f  Representatives.

On May 2, 2005, Senate B ill 104, which had passed the Senate on March 7 ,2 0 0 5 , came 

before the House Judiciary Committee for consideration. Rep. McGuire, chair o f  the committee, 

saw an opportunity to speed the progress o f her own legislation, House Bill 127, by adding 

language contained in that bill to the Senate bill that was pending before her com m ittee.11 She 

asked the members o f the committee to incorporate the language from House B ill 127 adding 

allowable absences for Peace Corps volunteers and Olympians into the version o f  Senate Bill 104 

to be passed out o f  the com m ittee.12 The committee agreed, and passed out Senate B ill 104 with 

the new language, taken from House Bill 127, adding the language finally enacted as AS 

43.23.008(a)(15).

Senate B ill 104, with the allowable absences provisions included in it, passed the House 

o f Representatives on May 7, 2005. Because the House and Senate versions o f  the bill differed, a 

conference committee was appointed to reconcile the two bills for final passage. The conference 

committee met on May 3 ,2 0 0 6 . Senator Seekins, chair o f the conference committee, noted that 

“just members o f  the U .S. Olympic team are included and members o f other national teams are 

not under consideration in SB 104.’!1/  Rep. McGuire, a member o f the conference committee, 

noted that this distinction reflected the action taken on the House floor.14 The reference to

April 1,2005 House Journal (Amendment No. 3). • ■
10 April 1,2005 House Journal (Amendment No. 1 to Amendment No. 3).

All bills must past both the House and the Senate. House Bill 127 had passed the House, but had only just 
been transmitted to the Senate. Adding language from House Bill 127 to Senate Bill 104 meant that the added 
language would not have to work its way through the Senate as part o f House Bill 127; rather, as part of Senate Bill 
104, which had no further committee referrals in the House, the'added language would go directly to the floor o f the 
House of Representatives as part o f a bill that had already passed the Senate.

House Judiciary Committee Minutes, May 2,2005. The allowable absence for members o f the diplomatic 
corps had been stripped from House Bill 127 in the first committee o f referral, the House State Affairs Committee. 
See CSHB 127 (STA). .•* ' '

SB 104 Conference Committee Minutes, May 3,'2006. .
14 SB 104 Conference Committee Minutes, May 3,2006.
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Olympic team members was left unchanged, and Senate Bill 104 as finally passed included the 

language as set forth in AS 43.23.008(a)(i5). - • •

This legislative history clearly and unequivocally establishes that AS 43.23.008(a)(15) 

was not intended to include members of United States national teams. It may be, as Mr. Hail 

suggests, that'an allowable absence for Olympic team members is of little or no practical value to 

Alaskans whose membership on ah Olympic team is but a small portion of the time they spend 

out of the state training and competing as members of the United States national team during the 

years prior to the selection of the Olympic team. The legislative process that that led to adoption 

of that specific exemption was truncated. It may be that the legislature was not fully informed 

regarding the issue and that a more deliberative process would have yielded different 

legislation.15 But the law is what it is, not what it might have been. It is .clear, in light of the 

legislative history, that the legislature did not intend United States national team members to be 

included within the scope of AS 43.23.008(a)(15).

IV . C onclusion

Zachary Hall was absent from the state during the qualifying year for more than the time 

allowed under AS 43.23.008. He is therefore ineligible for the 2008 dividend. The division’s 

decision to deny his application is AFFIRMED.

DATED September 16, 2009.
Andrew M. Hemenway 
Administrative Law Judge

As Rep. McGuire noted, adding language from House Bill 127 to Senate Bill 104 meant that the added 
language would receive relatively little public scrutiny before final passage. House Judiciary Committee Minutes, 
May 2 ,2005. She therefore did not add the more complex matters contained in House Bill 127 to Senate Bill 104. 
Id. Mr. Hall’s observations suggest that even the seemingly simple matter o f adding membership on an Olympic 
team as an allowable absence may not be as simple as it seems. That particular provision, having been added to 
House Bill 127 on the House floor, and then immediately incorporated into a Senate Bill that was ready for final 
action in the House of Representatives, received little legislative or public attention prior to final passage.
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Adoption

This Order is issued under the authority of AS 43.05.010 and AS 44.17.010. The 
. undersigned, on behalf of the Commissioner of Revenue and in accordance, with AS 44.64.060, 
adopts this Decision and Order as the final administrative determination in this matter.

Judicial review of this decision may be obtained by filing ah appeal in the Alaska 
Superior Court in accordance with Alaska R. App. P. 602(a)(2) within 30 days after the date of 
this decision.

DATED this   day of ______ ,2009.

’ • By:;______________________________
" Signature

Name

. Title
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Non-Adoption Options

1. The undersigned, on behalf of the Commissioner of Revenue and in accordance 
with AS 44.64.060, declines to adopt this Decision and Order, and instead orders under AS 
44.64.060(e)(2) that the case be returned to the administrative law judge to

a  take additional evidence about_____________________________________ ;

a  make additional findings about 1 ;

□ conduct the following specific proceedings:___________________________ .

DATED this day o f___________ , 2009.

By:___________________
Signature

Name

Title

2. . The undersigned, on behalf of the Commissioner of Revenue and in accordance
with AS 44.64.060 (e)(3), revises the enforcement action, determination of best interest, order, 
award, remedy, sanction, penalty, or other disposition of the case as follows:

Judicial review of this decision may be obtained by filing an appeal in the Alaska 
Superior Court in accordance with Alaska R. App. P. 602(a)(2) within 30 days after the date of 
this decision.

DATED this day o f___________ , 2009.

By:______________________________
Signature

Name

Title
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3. The undersigned, on behalf of the Commissioner of Revenue and in accordance 
with AS 44.64.060(e)(4), rejects, modifies or amends one or more factual findings as follows, 
based on the specific evidence in the record described below:

Judicial review of this decision may be obtained by filing an appeal in the Alaska 
Superior Court in accordance with Alaska R. App. P. 602(a)(2) within 30 days after the date of 
this decision.

DATED this day o f___________ , 2009.

By:  _____
Signature

Name

Title

4. The undersigned, on behalf of the Commissioner of Revenue and in accordance 
with AS 44.64.060(e)(5), rejects, modifies or.amends the interpretation or application of a statute 
or regulation in the decision as follows and for these reasons:

Judicial review of this decision may be obtained by filing an appeal in the Alaska 
Superior Court in accordance with Alaska R. App. P. 602(a)(2) within 30 days after the date of 
this decision. .

DATED this day o f____________ 2009

By:----------------------------------------------
Signature

Name

. Title
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Alaska State Legislature
S » s s b n : /ntertre
State Capitol 103 716 W4m Avenue. Suite 300
Juneau, AK 99801 / ( S g ^ J ^ = s | | g V A n c h o r a g e ,  AK 99501-2133
Phone:(907)465-2995 I Phone:(907)269-0250
Fax (907) 465-6592 \  Fax (907) 26943249

Rules Committee Committee on Committees

Senator Lesil McGuire

TO: Senator Kevin Meyer, Co-Chair
Senate Finance Committee

FROM: Senator Lesil McGuire, Chair
Senate Rules Committee

DATE: 1 April 2013

SUBJECT: Proposed Amendment to HB 52 -  PFD Allowable Absence

My constituent, Craig Medred, has brought it to my attention that a few of Alaska’s 
Olympic athletes have not been receiving their PFDs because of time spent out of the 
state training or competing. Kikkan Randall and Holly Brooks have been denied their 
PFDs as members of the National Team and training outside of Alaska. This 
membership and training is typical for athletes who will continue to represent the United 
States in future Olympic Games.

Following discussions with the PFD Administrators, it appears to me that they are 
narrowly interpreting the current language. While I understand why they would wish to 
be as careful as possible in the application of the law, I believe that in this case the 
result is missing the intent of the provision that created the original Olympic exemption.

Attached is an amendment for HB 52 -  PFD Allowable Absence to rectify this problem. 
HB 52, sponsored by Rep. Feige, is currently in your Senate Finance Committee. While 
Eric and I have not connected directly on this issue, there has been communication 
between his and my staff regarding this amendment.

I bring this proposed amendment to your attention because I know that you, like me, are 
a staunch supporter of our young Alaskan athletes. I believe that adopting the 
amendment would not only fix this current policy inequity by providing language to 
clarify the legislature’s original intent, but offers the opportunity to celebrate our support 
of these exceptional Alaskans as they continue to be ambassadors of our state.

Thank you for considering my request. I would be happy to speak to the amendment if 
you would like, or am happy to have this good work credited to you and your committee. 
Please let me know if you have any questions, or need additional information. My Chief 
of StafT, Brett Huber, is following this issue for me. His direct line is 465-8219.



28-LS017O\AA.3
Martin

3/27/13

A M E N D M E N T

OFFERED IN THE SENATE 

TO; HB 52 am

1 Page 2, line 28, following ’Team":

2 Insert "or a United States national team for an Olympic sport"

L -1-



Genevieve Wojtusik

From:
Sent:
To:
Subject:

Craig Medred <craig@alaskadispatch.com> 
Tuesday, March 19, 2013 8:33 AM 
Genevieve Wojtusik 
Fwd: PFD again

Genevieve:

thanks for your help, here's a copy, sure to be a crazy day in Juneau, this might be a nice distraction.

Craig

----------- Forwarded message----------
From: Craig Mcdrcd <craig@alaskadispatch.com> 
Date: Tue, Mar 19,2013 at 8:23 AM 
Subject: PFD again
To: senator lesil mcguire@vahoo.com

back to working on this story about how Olympian Kikkan Randall is somehow not really an Alaskan or an an 
Olympian, at least in the eyes of the Department of Revenue PFD folks, hoping we connect today, below is 
DOR'sinterpretation of history, i'm curious as to whether you agree with the it. i'm still trying to figure out how 
one trains for the Olympics WITHOUT competing the World Cup events that lead up to the Olympics.

that said, here's the DOR view:

"Consistent with the legislature's decision to eliminate the Commissioner's authority to establish additional 
allowable absences by regulation, the Commissioner repealed 15 AAC 23.163(cX14), also effective January 1, 
1999. Thus, as of January 1,1999, neither Olympic nor United States national team members were provided an 
allowable absence for time spent outside the state training or competing.

"There matters stood until 2006, when the legislature enacted current AS 43.23.008(a)(15), creating an 
allowable absence for Alaska residents who are absent 'because of training or competing as a member of the 
U.S.O.T.' AS 43.23.008(aX15) was enacted as part of Senate Bill 104. But that particular provision was not 
part of Senate Bill 104 as it was originally introduced. As introduced and as initially passed by the Senate, 
Senate Bill 104 addressed fraud in the Alaska Permanent Fund dividend program and made no mention of 
allowable absences. Allowable absences were the subject of a different bill pending in the same legislature, 
House Bill 127.

"House Bill 127, as introduced, added allowable absences for service in the Peace Corps and in the diplomatic 
corps. When House Bill 127 reached the House floor on April 1,2005, several additional allowable absences 
were proposed by amendment. Representative Croft offered an amendment to add an allowable absence for 
'Olympians and national-team athletes.' Representative McGuire, the sponsor of House Bill 127, objected, and 
offered an amendment to Rep. Croft's proposed amendment that would delete 'national-team athletes' from his 
proposed amendment. Rep. McGuire's change was adopted without any objection, and Rep. Croft’s proposed 
amendment, now restricted to Olympians, was then adopted, by a vote of 28-5. Thus, House Bill 127 as passed 
out of the House of Representatives created a new allowable absence for Olympians, after a proposal to include 
national team members had been specifically rejected on the floor of the House of Representatives.

l
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"This legislative history clearly and unequivocally establishes that AS 43.23.008(aX15) was not intended to 
include members of United States national teams. It may be that an allowable absence for Olympic team 
members is of little or no practical value to Alaskans whose membership on an Olympic team is but a small 
portion of the time they spend out of the state training and competing as members of the United States national 
team during the years prior to the selection of the Olympic team. The legislative process that led to adoption of 
that specific exemption was truncated. It may be that the legislature was not fully informed regarding the issue 
and that a more deliberative process would have yielded different legislation. But the law is what it is, not what 
it might have been. It is clear, in light of the legislative history, that the legislature did not intend United States 
national team members to be included within the scope of AS 43.23.008(aX15)."

I only just not noticed the reference in that last graph to the Legislature being "not full informed regarding the 
issue." i’m wondering how DOR engages in a rather odd interpretation of the legislative history (it seems clear 
on the face of this there was to be an exemption for "Olympians," period) and decides that Olympians on the 
roster of the USOC — it being the U.S. Olympic Committee — are not Olympians.

2



C h a p t e r  2 3

A laska  P e r m a n e n t  Fund D iv id end  (Se lect  R egulations)

15 AAC 23.143. Establishing and maintaining Alaska residency

S ta tu te  te x t

(a) An ind iv idual 's  in tent to  e s ta b l i sh  re s id e n cy ,  rem ain  in defin ite ly  in A laska, o r  to  retu rn  t o  Alaska and 

re m a in  in d efin ite ly  is d e m o n s t r a t e d  th ro u g h  th e  e s ta b l i sh m e n t  and m a in t e n a n c e  o f  c u s to m a r y  t ies  

ind icat ive  o f  A laska  re s id e n c y  an d  t h e  a b s e n c e  o f  t h o s e  t ies  e l s e w h e r e .  A cts  t h a t  a r e  re q u ire d  by law o r  

c o n tra c t  o r  a r e  ro ut in e ly  p e r f o r m e d  by t e m p o r a r y  re s id e n ts  o f  Alaska a r e  not  by t h e m s e lv e s  ev id e n ce  o f  

re s id e n c y .  In e v a lu a t in g  w h e t h e r  an individual cla im ing Alaska res id ency  has d e m o n s t r a t e d  an intent to  

re m a in  in d e fin ite ly  in A laska , t h e  d e p a r t m e n t  will c o n s id e r  w h e t h e r  o r  not an  individual has:

( 1 )  t a k e n  s t e p s  to e s ta b l ish  Alaska re s id e n c y  an d  s e v e r  re s id e n cy  in a p re v io u s  s ta te  o r  country ;

(2) t ie s  t o  a n o t h e r  s t a t e  o r  co u n try  t h a t  indicate  c o n t in u ed  re s id e n c y  in t h e  o t h e r  s t a t e  or  

c o u n try ;  and

(3) t a k e n  o t h e r  action  during  th e  q ua li fy ing  y e a r ,  th ro u g h  th e  d a te  o f  ap p lic a t io n ,  th a t  is 

in c o n s is te n t  w ith  an intent to  re m a in  in A laska  indefinitely .

(b) An indiv idual m a y  n o t  b e c o m e  a re s id e n t  w h ile  a b s e n t  f r o m  Alaska.

(c) Physical p r e s e n c e  in A laska is not, by itself , su ff ic ient  to  establish  res id en cy .  B e fo re  J a n u a r y  1  o f  the 

q ua li fy ing  y e a r ,  an  individual m u st  h a v e  tak en  a t  least  o n e  s t e p  b ey o n d  physica l  p r e s e n c e  in Alaska to 

e s ta b l ish  re s id e n c y .  T h e  d e p a r t m e n t  will not c o n s id e r  e x te rn a l  indicators , including t h o s e  listed in 1 5  

AAC 2 3 . 1 7 3 ( g ) ,  e s ta b l i sh e d  less  th a n  six m o n th s  b e fo r e  D e c e m b e r  3 1  o f  th e  q ua li fy ing  y e a r  as  ev id e n ce  

o f  t h e  e s ta b l i sh m e n t  o f  A laska  r e s id e n c y  in t im e  to  quali fy  fo r  th e  curren t y e a r  d iv idend.

(d) An individual is not  e lig ible f o r  a d iv idend  if, at  a n y  t im e  f r o m  Ja n u a r y  1  o f  t h e  q ualify ing  y e a r  

t h ro u g h  t h e  d a t e  o f  ap p lica t ion , t h e  individual has

( 1 )  m a in ta in e d  th e  in d iv idual 's  principal h o m e  in a n o th e r  s ta te  o r  co u n try ,  re g a rd le ss  o f  w h e th e r  

t h e  individual s p e n t  a m a jo r i ty  o f  t im e  a t  th a t  h o m e ,  e x c e p t  w h ile  a b se n t  fo r  a re a s o n  listed

(A) in AS 4 3 .2 3 .0 0 8 ( a ) ( 1 )  - (3), (9) - ( 1 1 ) ,  o r  ( 16 ) ;  or

(B) in AS 4 3 .2 3 .0 0 8 ( a ) ( 1 3 ) ,  if t h e  e lig ible res id en t  w h o m  th e  individual a c c o m p a n ie s  is 

a b s e n t  fo r  a re a s o n  l isted  in (A) o f  th is  p a ra g ra p h ;

(2) c la im ed  o r  m a in ta in e d  a c la im  o f  r e s id e n c y  in a n o t h e r  s ta te  o r  c o u n try  in th e  individual's  

e m p l o y m e n t  p e rs o n n e l  re c o rd s ;  if t h e  individual cla im s an e rro r  o r  a d e la y  w a s  m a d e  in p ro c e ss in g  by 

t h e  p e rs o n n e l  o f f ic e ,  th e  individual m u s t  su b m it

(A) f r o m  th e  p e rs o n n e l  o f f ice ,  a  cert if ied  c o p y  o f  th e  individual's  r e q u e s t  to  c h a n g e  the 

indiv idual's  s t a t e  o f  legal re s id e n c e ;  o r

(B) a s w o r n  s t a t e m e n t  fro m  t h e  p e rs o n n e l  o f f ic er  w h o  has sp e c i f ic  k n o w le d g e  t h a t  th e  

p e rs o n n e l  o f f ic e  m a d e  an erro r ,  o r  c a u se d  a d e la y ,  in p ro ce ss in g  th e  indiv idual 's  p e rs o n n e l  

rec o rd s ;  th e  p e rs o n n e l  o f f ic e r  m u st  s t a t e  th e  e x a c t  d a te  th e  rec o rd s  s h o w  th e  original re q u e st  

w a s  re c e iv e d  a n d  w h y  th e  re q u e s t  w a s  not  p ro c e ss e d  t im ely ;



(3) c la im ed  a n o n -re s id e n t  m o to r  v eh ic le  ta x  e x e m p t io n  in A laska;

(4) a c c e p t e d  fu ll-t im e, p e r m a n e n t  e m p lo y m e n t  in a n o t h e r  s t a t e  o r  co u n try  e x c e p t  w h ile  on an 

a b s e n c e  listed

(A) in AS 4 3 .2 3 .0 0 8 ( a ) ( 1 )  - (3), (9) - ( 1 1 ) ,  o r  ( 1 6 ) ;  o r

(B) in AS 4 3 .2 3 .0 0 8 ( a ) ( 1 3 ) ,  if th e  e l ig ib le  res id en t  w h o m  th e  individual a c c o m p a n ie s  is 

a b s e n t  fo r  a re a so n  listed in (A) o f  this p a ra g ra p h ;

(5) fi led a re s id e n t  o r  p a r t - y e a r  res id ent  in c o m e  tax  re tu rn  in a n o t h e r  s ta te  o r  c o u n try  and th e  

c la im  o f  re s id e n c y  o n  t h e  return  is fo r  a n y  p e r io d  o f  t im e  beg inn ing  J a n u a r y  1  o f t h e  qualify ing  

y e a r  th ro u g h  th e  d a t e  o f  application , un less  t h e  individual

(A) w a s  re q u ire d  b y  th e  o th e r  s ta te  o r  co u n try  to  f i le  a return  cla im ing re s id e n t  tax 

s ta tu s  in th at  s t a t e  o r  c o u n try  e v e n  th o u g h  t h e  individual w a s  a s ta te  res id ent  as  d e f in e d  in AS 

4 3 . 2 3 . 0 9 5 ;  o r

(B) fi les in th e  o t h e r  s ta te  o r  c o u n try  an a m e n d e d  return  c la im ing n o n re s id e n t  tax  s ta tu s  

a n d  p ro v id e s  p r o o f  to  th e  d e p a r t m e n t  th a t  t h e  a m e n d e d  re tu rn  w a s  actually  fi led in t h e  o th e r  

s t a t e  o r  co u n try ;

(6) c la im ed o r  m a in ta in e d  a c laim  o f  a h o m e s t e a d  o r  h o m e o w n e r 's  p ro p e r ty  ta x  e x e m p t io n  in 

a n o t h e r  s t a t e  o r  co u n try ,  t h a t  re q u ire d  th e  individual t o  b e  a re s id e n t  o f  th a t  s ta te  o r  co u n try ,  un less  th e  

individual

(A) fi les  an  a m e n d e d  h o m e s te a d  o r  h o m e o w n e r ' s  p ro p e r ty  t a x  e x e m p t io n  cla im  d e leting  

t h e  c laim  o f  re s id e n c y ;  and

(B) p ro v id e s  e v id e n c e  f ro m  th e  o t h e r  s t a t e  o r  c o u n try  th a t  t h e  individual fi led an 

a m e n d e d  h o m e s t e a d  o r  h o m e o w n e r 's  p ro p e r t y  ta x  e x e m p t io n  claim de le t in g  t h e  c la im  o f  

re s id e n c y ;

(7) a p p lied  fo r  o r  r e c e iv e d  an  ed u c a t io n  loan f ro m  a n o t h e r  s ta te  or c o u n try  th a t  re q u ire d  an 

indiv idual t o  be a re s id e n t  o f  th a t  s t a t e  or country ;

(8) d isc lo sed  in a co u rt  p ro c e ed in g  or  a f f id a v it  t h a t  th e  individual is a re s id e n t  o f  a n o t h e r  s ta te  

o r  c o u n try ;

(9) e x e c u t e d  a will t h a t  d e sc r ib e d  re s id e n c y  in a n o t h e r  s t a t e  o r  cou ntry ;

( 1 0 )  m o v e d  f ro m  Alaska,

(A) fo r  a r e a s o n  o t h e r  th an  o n e  listed

(i) in AS 4 3 .2 3 .0 0 8 ( a ) ( 1 )  - (3), (9) - ( 1 1 ) ,  o r  ( 16 ) ;  o r

(ii) in AS 4 3 .2 3 .0 0 8 ( a ) ( 1 3 ) ,  if t h e  elig ible re s id e n t  w h o m  th e  individual 

a c c o m p a n ie s  is a b s e n t  fo r  a re a so n  listed in (i) o f  th is  su b p a ra g ra p h ;  an d

(B) c la im ing m o vin g  e x p e n s e s  as  a d e d u c t io n  o n  th e  individual’s fe d e r a l  in c o m e  tax  

re tu rn ,  u n le ss  t h e  individual

(i) f i les  an a m e n d e d  fe d e r a l  in c o m e  t a x  retu rn  de le t in g  th e  c la im e d  m o vin g  

e x p e n s e s  as  a d e d u c t io n ;  and

(ii) p ro v id e s  p ro o f  f ro m  th e  in tern a l  R e v e n u e  Serv ice  th at  th e  individual fi led an 

a m e n d e d  return ;

( 1 1 )  a c c e p t e d  a d m iss io n  u n d e r  res id ent  tu it ion p ro v is io ns  to  a co l leg e  or  un ivers ity  in a n o t h e r  

s t a t e  o r  cou ntry ,  un less

(A) th e re  w a s  no d i f fe r e n c e  b e t w e e n  re s id e n t  an d  n o n re s id e n t  tuition;



(B) n o n re s id e n t  tu it ion  w a s  w a iv e d  a s  p a r t  o f  an in terstate  e x c h a n g e  a g r e e m e n t  such as 

th e  W e s t e r n  In t e r s t a t e  C om m iss ion  fo r  H igher E d u cat io n  (WICHE) s tu d e n t  e x c h a n g e  p ro gram  o r 

th e  W a sh in g to n  W y o m in g  Alaska M o n ta n a  Id a h o  (W W AM I) m edical e d u c a t io n  p ro g ra m ; o r

(C) th e  in div idual w a s  g ranted  a d m iss io n  u n d e r  res ident tuition p ro v is io ns  fo r  a n y  o th e r  

re a s o n  th a t  did not r e q u ir e  t h e  individual to  b e  a res id en t  o f  th e  s ta te  o r  c o u n try  in w hich  th e  

c o l leg e  or  un iv ers ity  is lo c a te d ;

( 1 2 )  re g is te re d  t o  v o t e  in a n o th e r  s ta te  o r  c o u n try ,  e x c e p t  if th e  individual

(A) re g is te re d  t o  v o t e  in a n o th e r  s t a t e  no  m o r e  th an  60 d ays  b e fo r e  a pres id en tia l  

e le c t io n  so le ly  fo r  t h e  p u r p o s e  o f  voting  in t h a t  e le c t io n  and did not v o te  in a n y  o t h e r  e lectio n  in 

a n o t h e r  s ta te  o t h e r  t h a n  fo r  p res id en t  o f  th e  U n ite d  Sta te s ;  or

(B) re g is t e re d  t o  v o t e  in a n o th e r  c o u n t r y  fo r  which th e  individual w a s  not req u ired  to 

claim  re s id e n c y  o f  t h e  c o u n try  in o r d e r  to  re g is te r  t o  vo te ;

( 1 3 )  v o te d  in a n o t h e r  s t a t e ' s  o r  cou ntry 's  s t a t e ,  co u n try ,  o r  local e lectio n , e x c e p t  if t h e  individual 

v o t e d  in an  e lec t io n  d e s c r ib e d  in th is  p ara g ra p h  and  t h e  individual w a s  not req u ired  to  claim res id ency  

in o r d e r  to  v o te ;

( 1 4 )  o b ta in e d  a re s id e n t  hunting, fishing, o r  t ra p p in g  license  fro m  a n o t h e r  s ta te  o r  cou ntry ;

( 1 5 )  f i led  fo r  d ivo rc e ,  d isso lu tion , o r  legal s e p a r a t io n  in a n o th e r  s ta te  o r  c o u n try  t h a t  requ ired  

t h e  individual to  be  a re s id e n t  o f  th a t  s ta te  o r  c o u n try  in o r d e r  to  fi le th e  action;

( 1 6 )  r e p e a le d  1 / 1 / 2 0 1 0 ;

( 1 7 )  o b ta in e d  a n y  o t h e r  b e n e f it  or b en e fit s  as  a re su l t  o f  establish ing  o r  m ain ta in ing  a n y  claim o f  

r e s id e n c y  in a n o t h e r  s t a t e  o r  c o u n t ry  o r  by d isc la im ing A la s k a  res idency , e x c e p t  th a t  t h e  d e p a r t m e n t  will 

n o t  d e n y  a d ividend to  an  in d iv idual so le ly  b e c a u s e  t h e  indiv idual received  M ed ica id  b en e f it s  f ro m  

a n o t h e r  s ta te  if th e  in d iv idual 's  application  fo r  M e d ic a id  w a s  co n sis ten t  w ith  th e  in tent  to  m aintain  

r e s id e n c y  in A laska.

(e) R e g a rd le ss  o f  a l ie n a g e ,  a child  born o u ts id e  A laska  t o  an  eligible res id ent  on an a l lo w a b le  a b se n c e ,  

a d o p t e d  b y  an e lig ib le  re s id e n t ,  o r  w h o s e  ad o p tio n  by an  e l ig ib le  res id ent  is p end ing  during  th e  

q u a li fy in g  y e a r ,  e s ta b l i sh e s  A la s k a  re s id e n cy  in t h e  child 's  o w n  right im m e d ia te ly  u p o n  t h e  child 's  arrival 

in A laska  if th e  child 's  c u s to d ia l  p a re n t  o r  guard ian  is an e lig ib le  res id ent  at th e  t im e  o f  t h e  child 's  arrival 

in A laska.

(f) An individual a b s e n t  f r o m  A laska  as  a d e p e n d e n t  o f  an  e lig ib le  res ident w h o  as  s o o n  as  r e a s o n a b ly  

po ss ib le ,  a s  d e te rm in e d  b y  t h e  d e p a r t m e n t ,  a f te r  e m a n c ip a t io n  d o e s  not return to  A laska  an d  establish 

A la sk a  re s id e n c y  as  an a d u lt  is not  elig ible  fo r  a d iv id en d . A  n e w ly  e m a n c ip a te d  individual w h o  w a s  

a b s e n t  f ro m  A laska  a s  a d e p e n d e n t  o f  an  eligible re s id e n t  w h o  returns to  A laska as  s o o n  as  r e a s o n a b ly  

po ss ib le ,  a s  d e te rm in e d  b y  t h e  d e p a r t m e n t ,  a f te r  e m a n c ip a t io n  and  w h o  e s ta b l ish e s  e x te rn a l  indicators 

o f  A laska  re s id e n c y  as  an indiv idual is not  sub jec t  t o  th e  six m o n th  physical p r e s e n c e  re q u ir e m e n ts  o f  1 5  

AA C  2 3 . 1 6 3 ( b ) .

(g) A res id en t  w h o  m a rr ie s  a n o n re s id e n t  w hile  physica lly  p re s e n t  in Alaska is c o n s id e re d  t o  h a v e  th e  

in tent  to  rem ain  in d e fin ite ly  in A laska  until th e  re s id e n t  t a k e s  s te p s  or act ions  to  d e p a r t  A laska.



(h) An individual w h o  o n  th e  d a t e  o f  application k n o w s  t h e  individual will be  m o vin g  f ro m  Alaska a t  a 

s p e c i f ic  t im e  to  a sp e c i f ic  d e s t in a t io n  fo r  a reaso n  o t h e r  th a n  o n e  a l lo w e d  by AS 4 3 .2 3 .0 0 8 (a )  d o e s  not 

h a v e  th e  in tent to  re m a in  in d efin ite ly  in Alaska and  is n o t  e l ig ib le  fo r  a dividend.

(i) The eligibility o f  a re s id e n t  w h o  m arr ies  a n o n re s id e n t  w h ile  a b se n t  f ro m  Alaska is not  ch a n g ed  by 

t h e  m a rr ia g e ,  s o  long as  th e  re s id e n t  is a b sen t  fo r  th e  r e s id e n t 's  o w n  a l lo w a b le  reason .

(j) The fa c t  th a t  an in d iv idual 's  s p o u s e  has not d e c la r e d  A laska  re s id e n cy  d o e s  not e s tab lish  a 

p re s u m p t io n  t h a t  an indiv idual is not  a resident.

(k) R e p e a le d  1 / 1 / 2 0 0 0 .

History

H istory: Eff. 1 / 1 / 9 3 ,  R e g is te r  1 2 4 ;  a m  6 /26 /9 3 ,  R e g is te r  1 2 6 ;  a m  1 2 / 2 4 / 9 3 ,  R eg ister  1 2 8 ;  am  10 / 8 / 9 4 ,  

R e g is te r  1 3 1 ;  a m  1 1 / 2 0 / 9 6 ,  R e g is te r  1 4 0 ;  am  4 / 1 8 / 9 7 ,  R e g is te r  1 4 2 ;  am  1 / 1 / 9 9 ,  R eg is ter  1 4 8 ;  am  

1 / 1 / 2 0 0 0 ,  R e g is te r  1 5 2 ;  a m  1 / 1 / 2 0 0 2 ,  Register 1 6 0 ;  a m  1 / 1 / 2 0 0 3 ,  R e g is te r  1 6 4 ;  am  1 / 1 / 2 0 0 5 ,  R eg ister  

1 7 2 ;  am  1 / 1 / 2 0 0 8 ,  R e g is te r  1 8 4 ;  a m  1 / 1 / 2 0 0 9 ,  R e g is te r  1 8 8 ;  a m  1 / 1 / 2 0 1 0 ,  R eg is te r  1 9 2 ;  am  1 / 1 / 2 0 1 1 ,  

R e g is te r  1 9 6 ;  a m  1 / 1 / 2 0 1 3 ,  R e g is t e r  2 0 4

A n n o ta t io n s  

A u th o rity :  AS 0 1 . 1 0 . 0 5 5  

A S  4 3 .2 3 .0 0 5  

A S  4 3 .2 3 .0 0 8  

A S  4 3 . 2 3 . 0 1 5  

A S  4 3 . 2 3 . 0 5 5

E ditor 's  n o te :  As o f  R e g is te r  1 5 3  (April 2000), th e  re g u la t io n s  a t t o rn e y  m a d e  tech n ica l  rev is io ns  u n d e r  AS 

4 4 .6 2 . 1 2 5 ( b ) ( 6 ) ,  c h a n g in g  c r o s s - r e f e r e n c e s  in 1 5  AAC 2 3 . 1 4 3 ( d ) ( 1 ) ,  (4), an d  (10)(A) t o  re f lect  c h a n g e s  to 

t h e  p a ra g ra p h  n u m b e r in g  in AS 4 3 .2 3 .0 0 8 (a ) ,  e f f e c t iv e  J a n u a r y  1 ,  2000 .

A s  o f  R e g is te r  1 6 0  ( Ja n u a ry  2 0 0 2 ) ,  th e  regulations a t t o r n e y  m a d e  a tech n ica l  rev is ion u n d e r  AS 

4 4 .6 2 . 1 2 5 ( b ) ( 6 ) ,  an d  in a c c o r d a n c e  w ith  ch. 85 ,  sec .  4 5 ,  SLA 2 0 0 1 ,  to c h a n g e  " s tu d e n t  lo an"  to  

" e d u c a t io n  lo a n "  in 1 5  A AC 2 3 . 1 4 3 ( d ) ( 7 ) .

1 5  AAC 2 3 . 1 6 3 .  A l lo w a b le  a b s e n c e s

S t a t u t e  t e x t

(a) Except a s  p ro v id ed  in AS 4 3 .2 3 .0 0 5 ( c ) ,  an individual w h o  h as  n e v e r  b ee n  physically  p re s e n t  in Alaska 

m a y  not c la im  an a l lo w a b le  a b s e n c e  u n d e r  AS 4 3 .2 3 .0 0 8 .

(b) An individual w h o  w a s  a b s e n t  f r o m  Alaska fo r  m o r e  th a n  1 8 0  d ays  is not  eligible fo r  a  d ividend if the  

individual

( 1 )  w a s  not  a s t a t e  re s id e n t  f o r  at least 1 8 0  d a y s  im m e d ia te ly  b e fo re  d e p a r tu re  f ro m  A laska ;

(2) re p e a le d  1 / 1 / 2 0 0 0 .



(c) For p u r p o s e s  o f

( 1 )  AS 4 3 .2 3 .0 0 8 ( a ) ( 1 ) ,  re c e iv in g  s e c o n d a r y  o r  p o s t s e c o n d a r y  e d u c a t io n  on a fu ll-t im e basis 

m e a n s  e n r o l lm e n t  a n d  a t t e n d a n c e  in g o o d  s ta n d in g  as  a fu ll-t im e s t u d e n t  w h e r e  partic ipation  requ ires  

a b s e n c e  f ro m  this  s t a t e

(A) a t  an  a c a d e m ic  institution fo r  a n y  o f t h e  7 th  - 1 2 t h  g r a d e s  c o n s is te n t  with  (d) o f  this

s e c t io n ;

(B) fo r  th e  p u r p o s e  o f  pursuing a v o c a t io n a l  cert i f ica te ,  a s so c ia te ,  b a c c a la u re a te ,  o r  

g r a d u a t e  d e g r e e ,  as  a fu ll-t im e s tu d e n t  at a c o l leg e ,  un ivers ity ,  ju n io r  o r  co m m u n ity  co l leg e ,  or 

p o s t s e c o n d a r y  v o c a t io n a l  institution a c c re d ite d  by an accred it ing  a g e n c y  th a t  t h e  United Sta tes  

S e c r e t a r y  o f  E d u ca t io n  rec o gn izes  u n d e r  3 4  C.F.R. Part  6 02 , o r  fu ll-t im e partic ipation  in an 

in tern sh ip  p r o g r a m  if  t h e  internship is re q u ire d  by th e  c o l leg e  o r  un ivers ity  as  part  o f  th e  

s t u d e n t 's  a c a d e m i c  p r o g r a m ;  fo r  th e  p u r p o s e s  o f  th is  s u b p a ra g r a p h ,  an  individual in th e  last 

a c a d e m ic  y e a r  b e f o r e  g ra d u a t io n  w h o  w a s  carry in g  en o u g h  cred its  to  g r a d u a t e ,  but f e w e r  than 

fu l l- t im e  c re d it s  fo r  a n y  o n e  te rm ,  s e m e s t e r ,  o r  q u a r te r ,  is c o n s id e re d  t o  h a v e  b e e n  a fu ll-tim e 

s t u d e n t  at  t h a t  t im e ;  o r

(C) fo r  t h e  p u r p o s e  o f  pursuing a v o c a t io n a l  cert i f ica te ,  a s so c ia te ,  b a c c a la u re a te ,  o r  

g r a d u a t e  d e g r e e ,  a s  a  fu ll-t im e s tu d e n t

(i) a t  a Title IV institution re c o gn ized  u n d e r  2 0  U.S.C. 1 0 0 1  - 1 1 5 5  (The Higher 

E d u cat io n  A ct o f  1 9 6 5 )  and 3 4  C.F.R., Part  6 0 0 ;  o r

(ii) a t  a n o n -a c c red ite d  co l leg e  o r  un ivers ity  if  s tu d e n ts  a t te n d in g  th e  c o l leg e  or 

un iv ers ity  m a y  q ua li fy  as  eligible to  r e c e iv e  a s t u d e n t  loan f ro m  Nellie M a e ,  o r  if th e  

c o l le g e  o r  u n iv ers ity 's  credits  o r  d e g r e e s  a r e  a c c e p t e d  by a t  le a s t  t h r e e  Title IV 

in sti tut ions  re c o g n iz e d  u n d e r  2 0  U.S.C. 1 0 0 1  - 1 1 5 5  (the H igher E ducation  Act o f  1 9 6 5 )  

a n d  3 4  C.F.R.,  Part 600;

(D) fo r  th e  p u r p o s e s  o f  c o m p let in g  an in ternsh ip  or re s id e n c y  p ro g ra m  at  a hospita l  or 

m e d ic a l  clinic;

(2) AS 4 3 .2 3 .0 0 8 ( a ) ( 2 ) ,  receiv ing  vo cat io n a l ,  p ro fe ss io n a l ,  or  o t h e r  spec if ic  e d u c a t io n  o n  a fu ll­

t im e  basis m e a n s  a t t e n d in g  a p ro g ra m  fo r  w h ich , as  d e t e rm in e d  by t h e  Alaska C o m m iss io n  on 

P o s t s e c o n d a r y  E d u cat io n ,  a  c o m p a r a b le  p ro gra m  is not  r e a s o n a b ly  a va i la b le  in th e  s ta te  at  an 

e d u c a t io n a l  institution elig ible  t o  part ic ipate  in f inancial  aid  p ro g ra m s  ad m in is te re d  by th e  Alaska 

C o m m iss io n  on P o s t s e c o n d a r y  Education .

(d) An indiv idual c le a r ly  d e m o n s t r a t e s  th at  t h e  p r im ary  re a so n  fo r  th e  indiv idual's  a b s e n c e  is to 

ob ta in  a s e c o n d a r y  e d u c a t io n  b y  living at a b o ard ing  s c h o o l  w h ile  a t ten d in g  g r a d e s  7  - 1 2  a t  an  o ut-o f-  

s t a t e  institution. An indiv idual w h o  lives with  an ineligible p a re n t  or ineligible p e r m a n e n t  legal gu ard ian  

w h ile  a t te n d in g  an o u t - o f - s t a t e  institution has not d e m o n s t r a t e d  th at  th e  p r im ary  r e a s o n  fo r  th e  

individual's  a b s e n c e  is t o  o b ta in  a s e c o n d a r y  ed u c at io n .

(e) R e p e a le d  1 0 / 8 / 9 4 .



(f) An indiv idual w h o s e  a b s e n c e  o r  c o m b in a t io n  o f  a b s e n c e s ,  u n d e r  a provis ion o f  AS 4 3 .2 3 .0 0 8  

o t h e r  th a n  AS 4 3 .2 3 .0 0 8 ( a ) ( 9 )  - ( 1 0 )  an d  ( 1 3 ) ,  if th e  e lig ib le  re s id e n t  w h o m  th e  individual a c c o m p a n ie s  is 

a b s e n t  fo r  a r e a s o n  s p e c i f ie d  in AS 4 3 .2 3 .0 0 8 (9 )  o r  ( 10 ) ,  to ta ls  m o r e  th an  five  c o n se c u t iv e  y e a r s  is 

p r e s u m e d  not to  h a v e  th e  in tent  to  return to  A laska a n d  re m a in  indefinitely in A laska. In such  a c ase ,  th e  

in div idual is not  e l ig ib le  fo r  a  d iv iden d  p a y m e n t  un less  t h e  individual provides,  w ith  th e  individual's  

a p p l ic a t io n  or  in a t im e ly  r e s p o n s e  to  a re q u e st  by th e  d e p a r t m e n t ,  d o c u m e n ta t io n  th a t  d e m o n s tra te s  

t o  th e  d e p a r t m e n t 's  sa t is fa c t io n  an  intent at  all t im e s  d u r in g  t h e  a b s e n c e  or  a b s e n c e s  to  return to  Alaska 

a n d  re m a in  in d efin ite ly  in A laska .

(g) W h e n  c o n s id e r in g  w h e t h e r  an individual w h o  h a s  b e e n  a b s e n t  fo r  m o re  th a n  five  y e a r s  has 

re b u t t e d  th e  p re s u m p t io n  t h a t  t h e  individual d o e s  not h a v e  t h e  in tent to  retu rn  to  A laska and  rem ain  

in d e f in ite ly  in A la sk a ,  t h e  d e p a r t m e n t  will c o n s id e r  o n e  o r  m o r e  o f  t h e  fo l lo w in g  fa c to rs ,  as  applicable :

( 1 )  t h e  length  o f  th e  individual's a b s e n c e  c o m p a r e d  to  th e  t im e  th e  individual sp e n t  in 

A lask a  b e f o r e  d e p a r t in g  on t h e  a b se n c e ;

(2) t h e  f r e q u e n c y  a n d  duration o f  re tu rn  trips  t o  Alaska during th e  a b s e n c e ;  th e  fa c t  th at  

t h e  indiv idual h as  re tu rn e d  t o  Alaska in o r d e r  to  m e e t  t h e  physical p re s e n c e  re q u ir e m e n t  o f  AS 

4 3 .2 3 .0 0 5 ( a ) ( 4 )  is n o t  su ff ic ient  in itse lf  to re b u t  t h e  p re su m p tio n  o f  ineligibility;

(3) w h e t h e r  th e  individual's  in tent to  re tu rn  o r  re m a in  is co n d it io n ed  u p o n  fu tu r e  e v e n ts  

b e y o n d  t h e  indiv idual 's  con tro l ,  such as  e c o n o m ic s  o r  f inding a jo b  in A laska ;

(4) a n y  t ie s  th e  individual has e s ta b l ish e d  o u ts id e  Alaska, such  as m a in t e n a n c e  o f  

h o m e s ,  p a y m e n t  o f  re s id e n t  taxes ,  veh ic le  re g is t ra t io n s ,  v o t e r  registration, d r iver 's  l icenses,  o r  

re c e ip t  o f  b e n e f i t s  u n d e r  a c la im  o f  re s id e n cy  in a n o t h e r  s ta te ;

(5) t h e  priority  t h e  individual g a v e  A laska  o n  an e m p lo y m e n t  a s s ig n m e n t  p r e fe r e n c e  list, 

su c h  as  t h o s e  u se d  b y  m il itary  p ersonn e l ;

(6) w h e t h e r  th e  individual m a d e  a c a r e e r  c h o ic e  o r  c h o s e  a c a r e e r  path  th a t  d o e s  not 

a l lo w  t h e  in div idual t o  re s id e  in Alaska or re tu rn  to  A laska ; an d

(7) a n y  t ie s  th e  individual has m a in ta in e d  in A laska , such  as  o w n e r sh ip  o f  real  and  

p e rs o n a l  p ro p e r ty ,  v o t e r  reg istration, p ro fe s s io n a l  an d  b u s in e ss  l icenses,  and  a n y  o t h e r  fa c to rs  

d e m o n s t r a t in g  t h e  indiv idual 's  intent.

(h) W h e n  c o n s id e r in g  w h e t h e r  an individual w h o  h as  b e e n  a b se n t  fo r  m o re  th a n  five  y e a r s  has 

r e b u t t e d  th e  p re s u m p t io n  t h a t  t h e  individual d o e s  not h a v e  t h e  in tent  to  return  to  A laska  and  rem ain  

in d e f in ite ly  in A laska ,

( 1 )  t h e  d e p a r t m e n t  will give g r e a te r  w e ig h t  to  t h e  claim o f  an  individual w h o  m a k e s  

f r e q u e n t  v o lu n t a r y  return  trips to  Alaska d u r in g  th e  period  o f  th e  individual's  a b s e n c e  th an  to 

t h e  claim o f  an  individual w h o  d o es  not;

(2) t h e  d e p a r t m e n t  will genera l ly  c o n s id e r  t h a t  an individual w h o  has not  b ee n  

ph ysica l ly  p re s e n t  in A laska  fo r  at least  3 0  c u m u la t iv e  d a y s  during th e  past  f ive  y e a r s  has not 

re b u t t e d  t h e  p re s u m p t io n ;  h o w e v e r ,  this  c o n s id e ra t io n  d o e s  not ap p ly  if th e  individual s h o w s  to  

t h e  d e p a r t m e n t 's  sa t is fa c t io n  that u n a v o id a b le  c i r c u m sta n c e s  p re v e n te d  th a t  individual fro m  

re tu rn in g  fo r  a t  le a s t  3 0  c u m u lat ive  d ays  du rin g  t h e  p ast  f ive  years .



(i) Repealed 1/1/2000.

0) The d e p a r t m e n t  will c o u n t  w h o le  d a y s  w h e n  d e te rm in in g  th e  n u m b e r  o f  d a y s  an individual 

w a s  a b se n t  fro m  A laska . T h e  d e p a r t m e n t  will co u nt  th e  d a y  an individual a rr iv es  o r  re tu rn s  t o  Alaska as 

a d a y  a b se n t  un less  t h e  indiv idual p rev io u sly  left A laska  t h a t  s a m e  day. The d e p a r t m e n t  will c o u n t  th e  

d a y  an individual l e a v e s  A laska  a s  a d a y  an individual w a s  in Alaska, un less  th e  individual p rev iou sly  

a rr ived  o r  re tu rn ed  to  A laska  th a t  s a m e  day.

(k) For t h e  p u r p o s e s  o f  A S  4 3 .2 3 .0 0 8 (c ) ,  an indiv idual is not c o n s id e re d  o t h e r w is e  eligible if the  

individual w a s  a b s e n t  f r o m  th e  s t a t e  fo r  m o re  th an  1 8 0  d a y s  in each  o f  th e  p re c e d in g  1 0  quali fy ing 

y e a rs .

History

History: Eff. 1 / 1 / 9 3 ,  R e g is t e r  1 2 4 ;  a m  6 / 2 6 / 9 3 ,  R e g is te r  1 2 6 ;  a m  1 2 / 2 4 / 9 3 ,  R e g is te r  1 2 8 ;  am  10 / 8 / 9 4 ,  

R eg is te r  1 3 1 ;  am  1 1 / 2 0 / 9 6 ,  R e g is te r  1 4 0 ;  a m  4 / 1 8 / 9 7 ,  R e g is t e r  1 4 2 ;  a m  1 / 1 / 9 9 ,  R e g is te r  1 4 8 ;  am 

1 / 1 / 2 0 0 0 ,  R eg is te r  1 5 2 ;  a m  1 / 1 / 2 0 0 2 ,  R eg ister  1 6 0 ;  a m  1 / 1 / 2 0 0 3 ,  R e g is te r  1 6 4 ;  a m  5 / 9 / 2 0 0 3 ,  Register 

1 6 6 ;  am  1 / 1 / 2 0 0 5 ,  R e g is te r  1 7 2 ;  a m  1 / 1 / 2 0 0 8 ,  R eg is te r  1 8 4 ;  a m  1 / 1 / 2 0 1 0 ,  R e g is te r  1 9 2 ;  am  1 / 1 / 2 0 1 1 ,  

R e g is te r  1 9 6

A n n o tat io n s  

Autho rity :  AS 4 3 . 2 3 . 0 0 5  

AS 4 3 .2 3 .0 0 8  

AS 4 3 . 2 3 . 0 1 5  

AS 4 3 . 2 3 . 0 5 5  

AS 4 3 .2 3 .0 9 5

Editor's  no te :  As o f  R e g is te r  1 5 1  (O cto b er  19 9 9 ) ,  th e  re g u la t io n s  a t to rn e y  m a d e  tec h n ic a l  rev is ions 

u n d e r  AS 4 4 .6 2 . 1 2 5 ( b ) ( 6 )  to  re f le c t  th e  n a m e  c h a n g e  o f  th e  D e p a r tm e n t  o f  Ed u cat ion  to  th e  D e p a r tm e n t  

o f  E ducation  and  Early D e v e lo p m e n t  m a d e  b y  ch. 5 8 ,  SLA 1 9 9 9 ,  and t h e  c o r re s p o n d in g  tit le c h a n g e  of 

th e  c o m m iss io n e r  o f  e d u c a t io n .

As o f  R eg is ter  1 5 3  (April 20 0 0 ) ,  t h e  regulatio ns  a t t o rn e y  m a d e  tech n ica l  rev is io ns  u n d e r  AS 

4 4 .6 2 . 12 5 (b ) (6 ) ,  c h a n g in g  a c r o s s - r e fe r e n c e  in 1 5  AAC 2 3 . 1 6 3 ( f )  to  re f lec t  c h a n g e s  t o  th e  p a ra g ra p h  

n u m b e r in g  in AS 4 3 .2 3 .0 0 8 ( a ) ,  e f f e c t iv e  Ja n u a ry  1 ,  2 0 0 0 .

1 5  AAC 2 3 . 1 7 3 .  P r o o f  o f  e ligibility

S ta tu te  t e x t

(a) An individual m u st  ind icate ,  o n  fo rm s  p rescr ibed  by th e  d e p a r tm e n t ,  in fo rm a t io n  re q u ire d  by th e  

d e p a r t m e n t  th at  will s u p p o r t  t h e  c laim  o f  re s id e n cy  and  ph ys ica l  p re s e n c e  in A laska  as  re q u ire d  b y  AS 

4 3 .2 3 .0 0 5 .  T h e  in fo rm a t io n  m u s t  include th e  n a m e s ,  a d d r e s s e s ,  and t e le p h o n e  n u m b e r s  o f  adu lt  Alaska 

re s id e n ts  w h o  can  a t t e s t  to  fa c t s  re lat ing  to  th e  individual's  length o f  re s id e n c e  and physical  p re s e n c e  in 

Alaska.



(b) The departm ent w ill, in its discretion, require an individual to  provide o ther inform ation to 

accompany the individual's application. If the departm ent notifies an individual tha t the information 

included on, or provided w ith, the application form  is insufficient fo r any reason, the individual must 

provide the additional inform ation as requested by the departm ent. If the other inform ation requested 

by the departm ent is not available at the time of application or the request, the individual must specify 

why the inform ation is not available, and the date by which the information w ill be submitted to the 

department.

(c) An individual must provide all information requested by the department fo r processing w ithin 30 

days after the date o f the request. Information delivered to  the department or postmarked w ithin 30 

days after the date o f the request is considered timely. An individual may request, fo r good cause, an 

extension o f the 30 days to  respond to  a department request fo r information. If the department 

determines that good cause exists and grants an extension, the department w ill determine the time 

period o fth e  extension on a case-by-case basis. Inform ation not tim ely received w ill not be considered 

in the initial e lig ibility determ ination; however, it may be considered on subsequent appeal.

(d) If an individual has not provided all information fo r processing requested by the department w ithin 

30 days after the date o f the request or the time period granted in an extension under (c) o f this section, 

the application w ill be denied.

(e) An individual whose spouse is not a resident eligible fo r a dividend must provide documentation that 

demonstrates an intent to  remain indefinitely in Alaska despite the nonresidency o fth e  individual's 

spouse. The departm ent w ill, in its discretion, require additional proof o f the individual's intent to 

remain in Alaska.

(f) An individual described in this subsection may be eligible to  receive a dividend if, w ith  the 

application, the individual provides documentation that demonstrates to the department's satisfaction 

an intent to remain indefin ite ly in Alaska despite the nature o fth e  individual's employment in Alaska. 

The department may require additional proof o fth e  individual's intent to remain in Alaska. This 

subsection applies to

(1) an individual transferred to  Alaska on tem porary assignment by the individual's employer for 

a definite period o f tim e;

(2) an individual who is employed in Alaska on a seasonal basis;

(3) an individual who is working in Alaska under a contract that requires the employer to return 

the individual to  a place outside o f Alaska at the end of the contract; or

(4) an individual who is employed in Alaska but who maintains a home or other abode outside

Alaska to  which the individual regularly travels.

(g) Proof bearing on an individual's intent to remain indefinitely in Alaska might be any p roof acceptable 

to the department, including



(1) a contract to move household goods to  Alaska, except when there is a contract to move 

household goods from  Alaska at the  end of the individual's employment;

(2) p roof o f home ownership, a home purchase contract, rent receipts, or other proof that the 

individual maintains a principal place o f abode in Alaska, except when housing is provided as a part o f an 

employm ent contract;

(3) employm ent and unemployment records, including a copy o f the leave and earnings 

statem ent o f a m ilitary member fo r

(A) December o f the  year before the qualifying year; and

(B) the  most recent month;

(4) tax records;

(5) school records;

(6) voter registration and voting records;

(7) m otor vehicle registration records;

(8) licensing records such as those fo r hunting and fishing licenses;

(9) court or o ther government agency records; or

(10) birth or o ther vital statistics records.

(h) Proof o f physical presence in Alaska might be any proof acceptable to the department, including

(1) records or receipts o f airlines, the Alaska Marine Highway system, o r other carriers;

(2) hotel receipts;

(3) tra ffic  citations;

(4) repealed 1/1/2002;

(5) affidavits o r certifications by adult residents acquainted w ith or related to  the applicant who 

have personal knowledge o f the applicant's physical presence in Alaska.

(i) The burden o f p roof rests on an individual claiming an allowable absence to prove that the individual 

has maintained, at all times during the absence, the intent to  return and remain indefinitely in Alaska.

(j) If an individual is denied under (d) of this section, the department w ill reverse the denial if the

(1) only reason the individual was denied was because the individual failed to  provide requested 

inform ation fo r processing tim ely;

(2) individual tim ely requests an informal conference under 15 AAC 05.020; and

(3) requested inform ation is provided by the tim e of the individual's informal conference;

(4) repealed 8/24/95;

(5) repealed 8/24/95.

History

History: Eff. 1/1/93, Register 124; am 12/28/93, Register 128; am 10/8/94, Register 131; am 8/24/95, 

Register 135; am 1/1/99, Register 148; am 1/1/2000, Register 152; am 1/1/2002, Register 160; am 

1/1/2005, Register 172



Brian A. Ross 
PSC 559 Box 5856 

FPO, AP 96377 
usnarosses@yahoo.com

January 28,2013

Dear Members o f the Alaska Legislature:

The State o f Alaska rightly prides itself on its support of the military, especially in allowing for 
extended absences for military serv ice and the receipt o f PFDs. One Department o f Revenue Administrative 
Law Judge (ALJ) declared:

The Department o f Revenue supports an individual's choice to serve in the military and
does not believe a person should be forced to choose between service to their country and
maintaining their Alaska residency for PFD eligibility purposes.'

However, since AS43.23.008(c) became law during the 20lh Legislature in 1998, the state has forced 
many military personnel to choose between the two. Recently, another ALJ confirmed the significant problems 
that the “ten-year rule’’ has caused by stating, “This statute places career military personnel in the difficult 
position o f choosing between sendee to country and receiving a PFD. '

In 2008, I was denied a PFD because of AS43.23.008(c). For the first time in 18 years, I was placed in 
the difficult position o f continuing service to country and receiving a PFD. With nearly two decades o f active 
military service behind me at that point, I chose service to country. As a result, my 2010, 2011, and 2012 
PFD’s, and those o f my children, have been denied as well.

I hope that my personal story, combined with some thoughts on how AS43.23.008(c) unfairly penalizes 
those in the military, will help convince you to support House Bill #52. This bill seeks to right the wrong made 
in 1998 and stop forcing career military Alaskans to choose between service to country and receiving a PFD.

I was bom in Anchorage, Alaska, in 1972, and grew up on the Hillside. While in high school, I 
determined that I wanted to serve our country in the U.S. Armed Forces. I was nominated to the U.S. Nava! 
Academy (USNA) by former Senator Frank Murkowski and current Congressman Don Young. The late Senator 
Stevens nominated me for the U.S. Military Academy as well, but I chose to attend USNA with a goal o f 
becoming a career U.S. Marine. My temporary, but extended, absence from Alaska began in 1990 when 1 
started school in Annapolis, MD. I graduated USNA and was commissioned into the U.S. Marine Corps in 
1994. 1 have served our country around the world for the last 18+ years, including six overseas deployments. I 
have served in Operation IRAQI FREEDOM twice. I am currently stationed with my family in Okinawa,
Japan.

Since leaving Alaska at age 17 to serve in the military, I have made dozens o f well-documented, non- 
compulsory visits back to the state. ,In the last five years alone, I have traveled home for over 75 days, well- 
exceeding the criteria of the state’s “72-hour” and “ five-year” rules. Most recently, in 2012,1 traveled to the 
state twice, spending over a month in Anchorage taking care of my dying mother, Barbara. I received the first 
PFD given to Alaskans in 1982 (remember that first $1000?) and received one every year until denied in 2008.
1 have possessed a valid Alaska Driver’s License since I was 16 years old. I am registered to vote in Alaska and 
have voted in Alaska elections for over 20 years. 1 have titled, registered, and licensed every' vehicle 1 have 
owned in Alaska since my first truck in 1992. My Last Will and Testament will be executed in the state upon 
my death. In addition to these continuous and extensive “paper ties,” I have significant “physical ties.” My

1 See Enclosure (1). OAH No. 09-0400-PFD, pg 2.
2 See Enclosure (2). OAH No. 10-0020-PFD, pg 3.
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lather lives in Alaska and has lived there continuously since 1968. My two brothers live in Alaska. Since 1999, 
I have also owned real property in Alaska— part ownership in cabins and five acres of land near Glenallen. My 
wife, kids, and 1 most recently enjoyed caribou hunting with my Dad and siblings at our property near Lake 
Louise following my Mom’s death in September 2012.

I am currently stat ioned overseas, but Alaska is, always has been, and always will be, my state of legal 
residence and my Home o f  Record. On all of my PFD applications since entering the sendee in 1990,1 have 
consistently provided adequate documentation to overcome the state’s presumptions on loss of residency at five 
years. In addition, for the past 20 years, I have signed sworn statements on the PFD applications that 1 have 
every intention o f returning and retiring in Alaska upon the completion of my military career. And yet, for the 
last four years, I have been denied a PFD because of the “ten-year rule.”

AS43.23.008(c) is discriminatory and makes little public policy sense for the following reasons:

1. Current military retirement benefits are only accrued after 20 years of active sendee, not 
before. Therefore, if someone leaves the service after 10 years, he or she gets nothing other than the military 
experience. However, many personnel who complete at least 10 years o f service will consider themselves “over 
the hump” and choose to “go to 20” to capture federal retirement benefits and maximize his or her sendee to the 
country. When the state's identified goal is to encourage long-term residency, having a 10-year cap on
PFDs actually discourages long-term residency among military personnel, since most are apt to give up their 
Alaska residency after a decade and establish it elsewhere. Texas or Florida also have large retired and veteran 
military populations and are very appealing not because of their warm weather but because o f their extensive 
pro-military benefits (tax free federal retirement, free in-state tuition, etc.). Alaska, in other words, is deterring 
the return o f its career veterans which in turn robs the state o f valuable experience. Wouldn’t you prefer to 
encourage those military veterans to instead maintain residency in Alaska during their career so that they can 
bring that knowledge back to the slate when they leave the service?

2. More specifically, each year, Alaska’s two US Senators and one US Congressman nominate 
over a dozen Alaskan high school graduates to the US service academies. The application procedures are 
stringent and the competition is keen. Do we appoint qualified Alaskans to the service academies with the hope 
that they complete the live-year minimum service and resign at the first opportunity a.k.a. “ five and dive?” I 
trust not. 1 think you would agree that the State o f Alaska desires these appointees to graduate West Point, 
Annapolis, and Colorado Springs, agree to serve for 20 years or more, retire, and then bring that education and 
those experiences back to Alaska for the long-term benefit o fthe  state. Ironically, the “ten-year rule” denies 
PFDs to Alaskans, who in good faith, pursued a lengthy military career, yet eternally awards PFDs to the 
Congressmen and staff who nominated them!

3. More generally, under Chapter 40, Title 10, US Code, members o f the armed forces
are entitled to leave at the rate o f 2 Zi calendar days for each month o f active sendee, which equates to 30 days 
o f earned leave per year. Except as specifically authorized by the Secretary of Defense, any leave accumulated 
in excess o f 75 days is lost at the end of every fiscal year. Additionally, the maximum amount of leave a 
military member can take at any point is generally limited to 60 days. This means-that because of Federal law, 
military personnel can never comply with the 180-day in-state requirement of the statute while remaining on 
active duty, unless the service member is able to get stationed in the State at some point in his or her career.
Isn’t due process denied when there is no opportunity for compliance? O f course, getting assigned to Alaska 
seems easy, since...

4. As you know, Alaska has several military bases. In fact, according to its website,
over 21,000 military personnel are stationed in Alaskan Command. No doubt, nearly every day, you have seen 
countless US Army and US Air Force personnel around Anchorage and Fairbanks. Soldiers and Airmen have 
thousands o f opportunities to return to Alaska and get stationed here on a routine basis, allowing them to “reset 
the ten-year clock” during a 20-year career. Unfortunately, US Marine Corps and Navy personnel have 
extremely limited opportunities. Over the holidays, you probably saw Marines in Dress Blue uniforms soliciting
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for Toys for Tots, but nearly every one o f those Marines are reservists. In fact, there are only a handful Navy 
and Marine Corps personnel actively stationed in Alaska. Simply put, AS43.23.008(c) actually discriminates 
between branches of the armed forces since, as a Marine, I don’t have nearly the same opportunities to fulfill my 
career in the state as a Soldier or Airman. Isn’t the denial of opportunity the very definition o f discrimination?

I have spent the last four years fighting against and attempting to change AS43.23.008(c) through the 
administrative appeals process and the Alaska judicial system. As many of you know, 1 recently lost my Alaska 
Supreme Court appeal for my 2009 PFD. A minor setback, I will continue to press forward with the appeals on 
my 2010, 2011, and 2012 PFDs until the law is changed. I believe strongly that the current statute unfairly 
penalizes career military personnel for the reasons noted above. For good measure, 1 have applied for my 2013 
PFD and those o f my children just as I always have done.

But 1 could certainly use your help in the legislative arena. Since the judicial branch doesn’t seem 
interested in declaring AS43.23.008(c) unconstitutional, perhaps the distinguished members of the Alaska 
Legislature could repeal the statute altogether? Recognizing the primacy o f legislative action while denying my 
2009 PFD appeal. Administrative Law’ Judge Jeffrey Friedman noted:

Military personnel arc federal employees who are serving their country in positions as 
honorable as those working in Congress. The legislative history does not indicate why 
Congressional staffand Members of Congress were excluded from subsection (c)... Whatever 
the reason, deciding which out-of-state residents qualify for a PFD is a policy question that is 
appropriately left to the legislature to resolve/

Recently, the state openly acknowledged that certain careers, other than Congressmen, may require an 
Alaskan resident to remain out o f state for a longer duration than 10 years. Lisa Moritz Kirsch, Legislative 
Counsel, Division of Legal and Research Services in a Memorandum on Constitutional Issues dated March 18, 
201 1, recently argued:

Members o f Congress and active duty military are somewhat unique in that their career 
choices put them in the position o f serving government in a place other than their chosen slate 
of residence. Also. Congressional and militaiy service are more likely to span a term longer 
than a decade when compared with education or illness related absences,4

I hope that you consider my personal story and the information presented above and decide to resolve 
this policy question in favor o f some o f  us Alaskans with "unique” career choices. Please help stop career 
military Alaskans from having to choose between service to country and receiving a PFD.

It is the right thing to do.

Sincerely, and Semper Fidelis,

Brian A. Ross 
Lifelong Alaskan 
US Marine

**** The views expressed in this letter represent the views of a private Alaskan resident who serves as a US 
Marine and do not constitute official endorsement by the Department of Defense or the US Marine Corps.

3 See Enclosure (2), OAII No. 10-0020-PFD, pg 4.
4 See Enclosure (3), HB190 Legal Opinion, pg 2. See also footnote 16 in Enclosure (2). OAH No. 10-0020-PFD, pg 3.
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m m  @f m a
DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

M a r c h  2 8 , 2 0 1 2

T h e  H o n o r a b le  H o l l i s  F re n c h  

C h a ir ,  S e n a te  J u d ic ia r y  C o m m it te e  

S ta te  C a p ito l ,  R o o m  4 1 7  

J u n e a u , A K  9 9 8 0 1 -1 1 8 2

R e : H B  8 0  

D e a r  S e n a to r  F re n c h :

T h a n k  y o u  f o r  c o n d u c t in g  th e  h e a r in g  b e fo r e  th e  S e n a te  J u d ic ia r y  C o m m it te e  

re g a r d in g  th e  a b o v e - re fe re n c e d  b i l l .  P le a s e  p e r m i t  m e  t o  a d d re s s  t w o  is s u e s .

F ir s t ,  I  h o p e  i t  w a s  m a d e  c le a r  d u r in g  h is  te s t im o n y  th a t  A s s is ta n t  D is t r ic t  

A t t o r n e y  J a y  F a y e t te  w a s  t e s t i f y in g  o n  h is  o w n  b e h a lf ,  a n d  n o t  o n  b e h a l f  o f  th e  

D e p a r tm e n t  o f  L a w  o r  th e  a d m in is t r a t io n .  W e  re s p e c t  h is  r i g h t  t o  e x p re s s  h is  v ie w s  as a  

p r iv a te  c i t iz e n  b u t  th e r e  s h o u ld  b e  n o  c o n fu s io n  o v e r  w h o s e  v ie w s  h e  p u r p o r te d  to  

re p r e s e n t

S e c o n d ly ,  w e  r e s p e c t fu l ly  d is a g re e  w i t h  M r .  F a y e tte .  A lo n g  w i t h  d ie  2 8  

le g is la to rs  w h o  s p o n s o re d  a n d  c o -s p o n s o re d  th is  b i l l ,  th e  a d m in is t r a t io n  b e lie v e s  i t  h a s  

m e r i t .

A la s k a n s  a re  u n d o u b te d ly  d ra w n  t o  th is  s ta te  f o r  m a n y  re a s o n s , in c lu d in g  th e  

o u td o o r  a n d  r e c r e a t io n a l l i fe s t y le .  W e  b e l ie v e ,  a lo n g  w i t h  o th e r  s ta te s  w h o  h a v e  e n a c te d  

s im i la r  le g is la t io n ,  th a t  c i t iz e n s  h a v e  a  r i g h t  to  p r o te c t  th e m s e lv e s  o u ts id e  th e  h o m e  i f  

c o n f r o n te d  b y  d e a d ly  fo r c e .  W e  a c k n o w le d g e  th is  m a y  c o m p lic a te  c e r ta in  p ro s e c u t io n s  -  

a n d  w e  a p p re c ia te  y o u r  s e n s it iv i t y  to  t h is  fa c t o r  as  a  fo r m e r  p ro s e c u to r  -  b u t  in  th e  f in a l  

a n a ly s is  th e  r ig h ts  o f  c i t iz e n s  to  d e fe n d  th e m s e lv e s ,  b o th  in  a n d  o u ts id e  th e  h o m e , s h o u ld  

n o t  re s t  o n  th e  c o n v e n ie n c e  o f  p ro s e c u to rs .  N o tw i th s t a n d in g  M r .  F a y e tte 's  a n e c d o ta l 

e v id e n c e , w e  a re  n o t  c o n v in c e d  th a t  th e  p e rp e t ra to r s  o f  th o s e  c r im e s  h e  d e s c r ib e d  w o u ld  

h a v e  g o n e  f r e e  h a d  th e  la w  b e e n  in  e f fe c t .  T h e  fa c t  th a t  d e fe n d a n ts  m a y  a t te m p t  t o  ta k e  

a d v a n ta g e  o f  th e  la w  o n c e  i t  is  o n  th e  b o o k s  s h o u ld  n o t  d is s u a d e  u s  f r o m  e n a c t in g  la w s  

th a t  p ro te c t  a  c i t iz e n ’s r ig h t  to  le g i t im a te  s e lf -d e fe n s e  o u ts id e  th e  h o m e .

Sean Parnell, Governor

1031 W. 4 *A ve „ Ste. 200 
Anchorage, A K  99501 
PH O N E : (907)269-5100  
FA X : (907)269-5110
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P a g e  2  o f 2

T h a n k  y o u  f o r  y o u r  c o n s id e r a t io n .  I f  y o u  h a v e  a n y  q u e s t io n s  o r  c o n c e rn s  a b o u t 

th e  a d m in is t r a t io n 's  p o s i t io n ,  p le a s e  fe e l  f r e e  t o  c o n ta c t  m e .

S in c e re ly ,

A t t o r n e y  G e n e ra l

c c : T h e  H o n o r a b le  S e n a to r  B i l l  W ie le c h o w s k i

T h e  H o n o r a b le  S e n a to r  J o e  P a s k v a n  

T h e  H o n o r a b le  S e n a to r  L e s i l  M c G u ir e  

T h e  H o n o r a b le  S e n a to r  J o h n  C o g h i l l
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HO USE BILL NO. 80

IN TH E LEGISLATURE OF THE STATE OF ALASKA

TW EN TY -SEV EN TH  LEG ISLA TU R E - SECOND SESSIO N

BY REPRESENTATIVES NEUMAN, FEIGE, LYNN, AND COSTELLO, Hawker, Chenault, Olson, Keller, 
Tammie Wilson, Stoitze, Thompson, Johnson, Peggy Wilson, Dick, M illett, Saddler

SENATORS Giessel, Dyson, Huggins, Meyer, Menard, McGuire, Stevens, Stedman, Coghill, Olson, Wagoner, 
Wielechowski, Thomas

Introduced: 1/18/11 
Referred: Judiciary, Finance

A BILL  

FOR AN A C T EN TITLED  

"An A ct relating to se lf defense in any place w here a person has a right to be."

BE IT ENACTED BY TH E LEG ISLATURE OF THE STATE OF ALASKA:

* Section L A S  11.81.335(b) is amended to read:

(b) A  person m ay not use deadly force under this section if  the person knows 

that, with com plete personal safety and w ith com plete safety as to others being 

defended, the person can avoid the necessity o f  using deadly force by leaving the area 

o f  the encounter, except there is no duty to leave the area if  the person is

(1) on premises

(A) that the person owns or leases;

(B) where the person resides, tem porarily or perm anently; or

(C) as a guest or express or implied agent o f  the owner, lessor,

or resident;

(2) a peace officer acting within the scope and authority o f  the officer's 

em ploym ent or a person assisting a peace officer under AS 11.81.380;

(3) in a building where the person works in the ordinary course o f  the

HB0080a -1-
N ew  T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]

HB 80



1 person's em ploym ent; [OR]

2 (4) protecting a child or a m em ber o f  the person's household; or

3 (5) in any place w here the person has a right to b e.

27-LS0190\A

HB 80 -2-
N ew  T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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G l a s h a  J § > ta te  H e a i s i l n t u r e
R e p r e s e n t a t i v e  

E r i c  F e i g e
House District 6 State Capitol Room 126 

Juneau, Alaska 99801-1182

During Session:

House Resources Committee Co-Chair 
T ra n s po rta ti o n Com m i t te e 

Joint Armed Services Committee

(907) 465-4859 
Fax (907) 465-3799 

1-888-465-4859
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SPONSOR STATEMENT- HB52

"An Act relating to allowable absences from the state for purposes o f eligibility for  
permanent fund dividends; and providing for an effective date."

With great dismay, on February 13, 2011,1, along with other members o f the legislature, received an e- 
mail from Lt. Cmdr. Tiko Crofoot about the denial o f his Permanent Fund Dividend. An Alaskan, who 
joined the U.S. Navy, Lt. Cmdr. Crofoot has been stationed outside o f Alaska, through no fault of his 
own, for more than ten years.

Military service is an allowable absence for continuation o f eligibility of a Permanent Fund Dividend. The 
justification for the denial occurs only because Lt. Cmdr. Crofoot and others have sacrificed not just 
three, five, or seven years serving our country, but have made a career serving our country in the armed 
forces.

According to current statute, anyone on an approved absence from the state, except members o f Congress, 
congressional staff, and their families, is denied a permanent fund dividend after ten years o f absence 
from the state.

Although these individuals choose to serve in the Armed Forces of the United States, once they are sworn 
into service, they do not have the option to choose to be physically present in Alaska.

It is time to correct this injustice and allow Alaska residents who decide to join the military the 
opportunity to continue to receive their deserved Permanent Fund Dividend while at the same time 
making sure that only those that truly intend to return to Alaska continue to receive a dividend on an 
allowable absence.

We sleep soundly in our beds because rough men stand ready in the night to 
visit violence on those who would do us harm.

W inston Churchill

E m ail: R ep .E ric .F e ig e@ ak leg .g o v

mailto:Rep.Eric.Feige@akleg.gov
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During Session:

House Resources Committee Co-Chair 
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Joint Armed Services Committee 
Fisheries Committee

(907] 465-4859 
Fax (907] 465-3799 

1-888-465-4859
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Sectional Analysis
HB 52 - 28-LS00170\A.A

Sec. 1 -  Contains conforming language changing the reference in AS 43.23.008(a) pertaining to allowable 

absences from (c), which is appealed in Sec. 3 of this bill, to (e), which is established in Sec. 2 of this bill.

Sec. 2 -  Establishes in law a presumption that someone who is absent from the state for more than 180 

days in each of the previous five years does not plan to return to the state and thus not eligible to 

receive a Permanent Fund Dividend. This section also provides a method for an individual to rebut the 

presumption that they do not intend to return to the state.

Sec. 3 -  Repeals AS 43.23.008(c) which eliminates allowable absences after ten years except for 

members of Congress, congressional staff, and family members.

Sec. 4 -  Allows someone who was previously denied a dividend under the ten year bright line rule to 

apply for a 2013 dividend during the 90 days following the enactment of this bill into law.

Sec. 5 -  Makes the new law retroactive to Jan. 1, 2013.

Sec. 6 -  Makes the bill effective immediately.

Prepared by the office of Rep. Eric Feige, March 19, 2013

E m ail: R e p re sen ta tiv e .E ric .F e ig e@ ak leg .g o v

mailto:Representative.Eric.Feige@akleg.gov
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House District 6 
Co-Chair House Resources Committee 

Transportation Committee 
Fisheries Committee 

Joint Armed Services Committee

State Capitol Room 126 
Juneau, Alaska 99801-1182 

(907) 465-4859 
Fax (907) 465-3799
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R E P R E S E N T A T I V E  E R I C  A .  F E I G E

H B 5 2  B i l l  C o m p a r i s o n  

V e r s i o n  2 8 - L S 0 1 7 0 \ A . A  t o  2 8 - L S 0 1 7 0 \ A

"An A ct rela ting  to  a llo w a b le  absences fro m  the s ta te  f o r  p u rp o ses  o f  e lig ib ility  f o r  perm anen t 
fu n d  dividen ds; a n d  p ro v id in g  f o r  an effective d a te ."

H B52 Version 28-LS0170YA. was am ended on the House Floor with the following changes:

Page 3, lines 1 7 -1 8 :
D elete "docum entation to  the departm ent that establishes, by clear and convincing evidence," 
Insert "clear and convincing evidence to the departm ent"

Page 3, line 23, follow ing "consider":
Insert "all relevant factors, including"

Prepared by the Office of Rep. Eric Feige, March 11, 2013.

Rep.Eric.Feige@akleg.gov

mailto:Rep.Eric.Feige@akleg.gov
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A llo w ab le  Absence 1 9 8 2

• Sec. 43.23.095. DEFINITIONS.
• (7) "state resident" means an individual who is physically present in 

the state with the intent to remain permanently in the state or, if 
the individual is not physically present in the state, intends to return 
to the state and is absent only for any of the following reasons:

(A) vocational, professional, or other specific education for 
which a comparable program was not reasonably available in 
the state;
(B) secondary or postsecondary education;

• (C) military service;
• (D) medical treatment;
• (E) service in Congress; or
• (F) other reasons which the commissioner may establish by

regulation;

HB 52  P re s e n ta t io n  to  S e n a te  F in a n c e

C o m m it te e



A llo w ab le  Absence 1 9 9 7

Sec. 43.23.095. Defin itions.

(8) "state resident" means an ind iv idual w ho  is physically present in the state w ith  the intent to 
remain perm anen tly  in the state under the requ irem ents o f AS 01.10.055 or, if the  ind iv idual is not 
physically present in the state, in tends to return to the state and remain perm anen tly  in the state 
under the requ irem ents o f  AS 01.10.055, and is absent on ly  fo r any o f the fo llow ing  reasons:

(A) vocational, professional, o r o the r specific education for wh ich a com parab le  program 
was not reasonab ly  availab le in the state;

(B) secondary  or postsecondary  education;

(C) m ilita ry  service;

(D) medica l treatment;

(E) service in Congress;

(F) o the r reasons wh ich  the com m iss ione r may establish by regulation;

(G) service in the Peace Corps;
(H) to care for the individual's terminally ill parent, spouse, sibling, child, or stepchild;
(I) for up to 2 2 0  days to settle the estate of the individual's deceased parent, spouse, 
sibling, child, or stepchild; or
(J) to care for a parent, spouse, sibling, child, or stepchild with a critical life-threatening 
illness whose treatment plan, as recommended by the attending physician, requires travel 
outside the state for treatment at a medical specialty complex;

HB 5 2  P re s e n ta t io n  to  S e n a te  F in a n c e

C o m m it te e



A llo w ab le  Absence 1 9 9 7

Sec. 01.10.055. Residency.

(a) A  person establishes residency in the state by being physically present in the state w ith  the 

intent to  remain in the state inde fin ite ly  and to make a hom e in the state.

(b) A  person dem onstra tes the in tent required under (a) o f th is section

(1) by m ainta in ing a principa l p lace o f abode in the state for at least 30 days or for a longer 

period if a longer period is requ ired by law o r regulation; and

(2) by prov id ing o the r p roo f o f in tent as may be required by law o r regulation, wh ich may 

include p roo f tha t the person is not c la im ing residency outs ide  the  state o r obta in ing 

benefits under a cla im  o f residency outs ide  the state.

(c) A  person w ho  establishes residency in the state remains a resident during an absence from  the 

state unless during the absence the person establishes o r c la ims res idency in ano the r state, 

te rr ito ry  o r country, o r performs o the r acts o r is absent under c ircumstances tha t are inconsistent 

w ith  the in tent requ ired under (a) o f th is section to  remain a resident o f th is state.

HB 5 2  P re s e n ta t io n  to  S e n a te  F in a n c e

C o m m it te e



A llo w ab le  Absence 1 9 9 8

Sec. 4 3 .2 3 .0 9 5 .  D e f in it io n s .

(7 ) "s ta te  re s id e n t"  m e a n s  an  in d iv id u a l w h o  is 

p h ys ica lly  p re s e n t in th e  s ta te  w ith  th e  in te n t  to  

re m a in  in d e f in ite ly  in th e  s ta te  u n d e r  th e  

re q u ire m e n ts  o f  AS 0 1 .1 0 .0 5 5  or, if th e  in d iv id u a l is 

n o t p h ys ica lly  p re s e n t in th e  s ta te , in te n d s  to  re tu rn  

to  th e  s ta te  a n d  re m a in  in d e f in ite ly  in th e  s ta te  

u n d e r  th e  re q u ire m e n ts  o f  AS 0 1 .1 0 .0 5 5 ;

HB 5 2  P re s e n ta t io n  to  S e n a te  F in a n c e

C o n n m itte e



A llo w ab le  Absence 1 9 9 8

Sec. 43.23.008. Allowable absences.
• (a) Subject to (b) and (c) of this section, an otherwise eligible 

individual who is absent from the state during the qualifying year 
remains eligible for a current year permanent fund dividend if the 
individual was absent

• (1) receiving secondary or postsecondary education on a full­
time basis;

• (2) receiving vocational, professional, or other specific
education on a full-time basis for which, as determined by the 
Alaska Commission on Postsecondary Education, a comparable 
program is not reasonably available in the state;

• (3) serving on active duty as a member of the armed forces of
the United States;

HB 5 2  P re s e n ta t io n  to  S e n a te  F in a n c e

C o m m it te e



A llo w ab le  Absence 1 9 9 8

Sec. 43 .23 .008 . A l lo w a b le  ab sences , (continued)

(4) receiving continuous medical treatment recommended by 
a licensed physician or convalescing as recommended by the 
physician that treated the illness if the treatment or 
convalescence is not based on a need for climatic change;

• (5) providing care for a parent, spouse, sibling, child, or
stepchild with a critical life-threatening illness whose 
treatment plan, as recommended by the attending physician, 
requires travel outside the state for treatment at a medical 
specialty complex;

• (6) providing care for the individual's terminally ill parent,
spouse, sibling, child, or stepchild;

• (7) settling the estate of the individual's deceased parent,
spouse, sibling, child, or stepchild, provided the absence does 
not exceed 220 cumulative days;

HB 52  P re s e n ta t io n  to  S e n a te  F in a n c e

C o m m it te e



A llo w ab le  Absence 1 9 9 8

Sec. 43 .23 .008 . A l lo w a b le  ab sences , (continued)

(8) serving as a member of the United States Congress;

(9) serving on the staff of a member from this state of the 
United States Congress;
(10) serving as an employee of the state in a field office or 
other location;

(11) accompanying a minor who is absent under (4) of this 
subsection;
(12) accompanying another eligible resident who is absent 
for a reason permitted under this subsection as the spouse, 
minor dependent, or disabled dependent of the eligible

resident;

HB 5 2  P re s e n ta t io n  to  S e n a te  F in a n c e

C o m m it te e



A llo w ab le  Absence 1 9 9 8

Sec. 43 .23 .008 . A l lo w a b le  ab sences , (continued)

* (13) for any reason consistent with the individual's intent to
remain a state resident, provided the absence or cumulative 
absences do not exceed

(A) 180 days if the individual is not claiming an 
absence under (1) - (12) of this subsection;

* (B) 120 days in addition to any absence or cumulative
absences claimed under (1) or (2) of this subsection if 
the individual is not claiming an absence under (3) - 
(12) of this subsection; or

* (C) 45 days in addition to any absence or cumulative
absences claimed under (1) - (12) of this subsection.

HB 5 2  P re s e n ta t io n  to  S e n a te  F in a n c e

C o m m it te e



A llo w ab le  Absence 1 9 9 8

Sec. 43 .23 .008 . A l lo w a b le  ab sences , (continued)

• (b) An individual may not claim an allowable absence under (a)(1) 
- (12) of this section unless the individual was a resident of the 
state for at least six consecutive months immediately before 
leaving the state.

• (c) An otherwise eligible individual who has been eligible for the 
immediately preceding 10 dividends despite being absent from 
the state for more than 180 days in each of the related 10 
qualifying years is only eligible for the current year dividend if the
individual was absent 180 days or less during the qualifying year. 
This subsection does not apply to an absence under (a)(8) or (9) of
this section or to an absence under (a (12) of this section if the
absence is to accompany an individua who is absent under (a)(8)
or (9) of this section.

HB 5 2  P re s e n ta t io n  to  S e n a te  F in a n c e

C o m m it te e



A llo w ab le  Absence 2 0 1 2

S e c .  4 3 . 2 3 . 0 0 8 .  A l l o w a b l e  a b s e n c e s .

( a )  S u b j e c t  t o  ( b )  a n d  ( c )  o f  t h i s  s e c t i o n ,  a n  o t h e r w i s e  e l i g i b l e  i n d i v i d u a l  

w h o  i s  a b s e n t  f r o m  t h e  s t a t e  d u r i n g  t h e  q u a l i f y i n g  y e a r  r e m a i n s  e l i g i b l e  f o r  

a  c u r r e n t  y e a r  p e r m a n e n t  f u n d  d i v i d e n d  i f  t h e  i n d i v i d u a l  w a s  a b s e n t

( 1 )  r e c e i v i n g  s e c o n d a r y  o r  p o s t s e c o n d a r y  e d u c a t i o n  o n  a  f u l l - t i m e  

b a s i s ;

( 2 )  r e c e i v i n g  v o c a t i o n a l ,  p r o f e s s i o n a l ,  o r  o t h e r  s p e c i f i c  e d u c a t i o n  o n  

a  f u l l - t i m e  b a s i s  f o r  w h i c h ,  a s  d e t e r m i n e d  b y  t h e  A l a s k a  C o m m i s s i o n  

o n  P o s t s e c o n d a r y  E d u c a t i o n ,  a  c o m p a r a b l e  p r o g r a m  i s  n o t  

r e a s o n a b l y  a v a i l a b l e  i n  t h e  s t a t e ;

( 3 )  s e r v i n g  o n  a c t i v e  d u t y  a s  a  m e m b e r  o f  t h e  a r m e d  f o r c e s  o f  t h e  

U n i t e d  S t a t e s  o r  a c c o m p a n y i n g ,  a s  t h a t  i n d i v i d u a l ' s  s p o u s e ,  m i n o r  

d e p e n d e n t ,  o r  d i s a b l e d  d e p e n d e n t ,  a n  i n d i v i d u a l  w h o  i s

( A )  s e r v i n g  o n  a c t i v e  d u t y  a s  a  m e m b e r  o f  t h e  a r m e d  

f o r c e s  o f  t h e  U n i t e d  S t a t e s ;  a n d

( B )  e l i g i b l e  f o r  a  c u r r e n t  y e a r  d i v i d e n d ;

HB 52  P re s e n ta t io n  to  S e n a te  F in a n c e

C o m m it te e



A llo w ab le  Absence 2 0 1 2

Sec. 43.23.008. Allowable absences, (continued)

(4) serving under foreign or coastal articles of employment 
aboard an oceangoing vessel o fthe United States merchant 
marine;

• (5) receiving continuous medical treatment recommended by
a licensed physician or convalescing as recommended by the 
physician who treated the illness if the treatment or 
convalescence is not based on a need for climatic change;

• (6) providing care for a parent, spouse, sibling, child, or
stepchild with a critical life-threatening illness whose 
treatment plan, as recommended by the attending physician, 
requires travel outside the state for treatment at a medical
specialty complex;

HB 5 2  P re s e n ta t io n  to  S e n a te  F in a n c e
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A llo w ab le  Absence 2 0 1 2

Sec. 43 .23 .008 . A l lo w a b le  ab sences , (continued)

(7) providing care for the individual's terminally ill family 
member;
(8) settling the estate of the individual's deceased parent, 
spouse, sibling, child, or stepchild, provided the absence does 
not exceed 220 cumulative days;
(9) serving as a member of the United States Congress;
(10) serving on the staff of a member from this state of the 
United States Congress;
(11) serving as an employee of the state in a field office or 
other location;
(12) accompanying a minor who is absent under (5) of this 
subsection;

HB 52  P re s e n ta t io n  to  S e n a te  F in a n c e

C o m m it te e



A llo w ab le  Absence 2 0 1 2

Sec. 43 .23 .008 . A l lo w a b le  ab sences , (continued)

( 1 3 )  a c c o m p a n y i n g  a n o t h e r  e l i g i b l e  r e s i d e n t  w h o  i s  a b s e n t  f o r  a  

r e a s o n  p e r m i t t e d  u n d e r  ( 1 ) ,  ( 2 ) ,  ( 5 )  -  ( 1 2 ) ,  ( 1 6 ) ,  o r  ( 1 7 )  o f  t h i s  

s u b s e c t i o n  a s  t h e  s p o u s e ,  m i n o r  d e p e n d e n t ,  o r  d i s a b l e d  d e p e n d e n t  

o f  t h e  e l i g i b l e  r e s i d e n t ;

( 1 4 )  s e r v i n g  a s  a  v o l u n t e e r  i n  t h e  f e d e r a l  p e a c e  c o r p s  p r o g r a m ;

( 1 5 )  b e c a u s e  o f  t r a i n i n g  o r  c o m p e t i n g  a s  a  m e m b e r  o f  t h e  U n i t e d  

S t a t e s  O l y m p i c  T e a m ;

( 1 6 )  p a r t i c i p a t i n g  f o r  e d u c a t i o n a l  p u r p o s e s  i n  a  s t u d e n t  f e l l o w s h i p  

s p o n s o r e d  b y  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  o f  E d u c a t i o n  o r  b y  t h e  

U n i t e d  S t a t e s  D e p a r t m e n t  o f  S t a t e ;
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Sec. 43 .23 .008 . A l lo w a b le  ab sences , (continued)
( 1 7 )  f o r  a n y  r e a s o n  c o n s i s t e n t  w i t h  t h e  i n d i v i d u a l ' s  i n t e n t  t o  r e m a i n  a  

s t a t e  r e s i d e n t ,  p r o v i d e d  t h e  a b s e n c e  o r  c u m u l a t i v e  a b s e n c e s  d o  n o t  

e x c e e d

( A )  1 8 0  d a y s  i n  a d d i t i o n  t o  a n y  a b s e n c e  o r  c u m u l a t i v e  

a b s e n c e s  c l a i m e d  u n d e r  ( 3 )  o f  t h i s  s u b s e c t i o n  i f  t h e  

i n d i v i d u a l  i s  n o t  c l a i m i n g  a n  a b s e n c e  u n d e r  ( 1 ) ,  ( 2 ) ,  o r  ( 4 )  -  

( 1 6 )  o f  t h i s  s u b s e c t i o n ;

( B )  1 2 0  d a y s  i n  a d d i t i o n  t o  a n y  a b s e n c e  o r  c u m u l a t i v e  

a b s e n c e s  c l a i m e d  u n d e r  ( 1 )  -  ( 3 )  o f  t h i s  s u b s e c t i o n  i f  t h e  

i n d i v i d u a l  i s  n o t  c l a i m i n g  a n  a b s e n c e  u n d e r  ( 4 )  -  ( 1 6 )  o f  t h i s  

s u b s e c t i o n  b u t  i s  c l a i m i n g  a n  a b s e n c e  u n d e r  ( 1 )  o r  ( 2 )  o f  t h i s  

s u b s e c t i o n ;  o r

( C )  4 5  d a y s  i n  a d d i t i o n  t o  a n y  a b s e n c e  o r  c u m u l a t i v e  

a b s e n c e s  c l a i m e d  u n d e r  ( 1 )  -  ( 1 6 )  o f  t h i s  s u b s e c t i o n  i f  t h e  

i n d i v i d u a l  i s  c l a i m i n g  a n  a b s e n c e  u n d e r  ( 4 )  -  ( 1 6 )  o f  t h i s  

s u b s e c t i o n .
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Sec. 4 3 .2 3 .0 0 8 . Allowable absences, ( c o n t in u e d )

( b )  A n  i n d i v i d u a l  m a y  n o t  c l a i m  a n  a l l o w a b l e  a b s e n c e  u n d e r  ( a ) ( 1 )  -  ( 1 6 )  o f  t h i s  

s e c t i o n  u n l e s s  t h e  i n d i v i d u a l  w a s  a  r e s i d e n t  o f  t h e  s t a t e  f o r  a t  l e a s t  s i x  

c o n s e c u t i v e  m o n t h s  i m m e d i a t e l y  b e f o r e  l e a v i n g  t h e  s t a t e .

( c )  A n  o t h e r w i s e  e l i g i b l e  i n d i v i d u a l  w h o  h a s  b e e n  e l i g i b l e  f o r  t h e  i m m e d i a t e l y  

p r e c e d i n g  1 0  d i v i d e n d s  d e s p i t e  b e i n g  a b s e n t  f r o m  t h e  s t a t e  f o r  m o r e  t h a n  1 8 0  

d a y s  i n  e a c h  o f  t h e  r e l a t e d  1 0  q u a l i f y i n g  y e a r s  i s  o n l y  e l i g i b l e  f o r  t h e  c u r r e n t  

y e a r  d i v i d e n d  i f  t h e  i n d i v i d u a l  w a s  a b s e n t  1 8 0  d a y s  o r  l e s s  d u r i n g  t h e  

q u a l i f y i n g  y e a r .  T h i s  s u b s e c t i o n  d o e s  n o t  a p p l y  t o  a n  a b s e n c e  u n d e r  ( a ) ( 9 )  o r

( 1 0 )  o f  t h i s  s e c t i o n  o r  t o  a n  a b s e n c e  u n d e r  ( a ) ( 1 3 )  o f  t h i s  s e c t i o n  i f  t h e  a b s e n c e  

i s  t o  a c c o m p a n y  a n  i n d i v i d u a l  w h o  i s  a b s e n t  u n d e r  ( a ) ( 9 )  o r  ( 1 0 )  o f  t h i s  s e c t i o n .

( d )  F o r  p u r p o s e s  o f  ( a ) ( 7 )  o f  t h i s  s e c t i o n ,  " f a m i l y  m e m b e r "  m e a n s  a  p e r s o n  

w h o  i s

( 1 )  l e g a l l y  r e l a t e d  t o  t h e  i n d i v i d u a l  t h r o u g h  m a r r i a g e  o r  g u a r d i a n s h i p ;  

o r

( 2 )  t h e  i n d i v i d u a l ' s  s i b l i n g ,  p a r e n t ,  g r a n d p a r e n t ,  s o n ,  d a u g h t e r ,  

g r a n d s o n ,  g r a n d d a u g h t e r ,  u n c l e ,  a u n t ,  n i e c e ,  n e p h e w ,  o r  f i r s t  c o u s i n .
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Sec. 43 .23 .008 . A l lo w a b le  ab sences .

( a )  S u b j e c t  t o  ( b )  a n d  ( e )  o f  t h i s  s e c t i o n ,  a n  o t h e r w i s e  e l i g i b l e  i n d i v i d u a l  

w h o  i s  a b s e n t  f r o m  t h e  s t a t e  d u r i n g  t h e  q u a l i f y i n g  y e a r  r e m a i n s  e l i g i b l e  f o r  

a  c u r r e n t  y e a r  p e r m a n e n t  f u n d  d i v i d e n d  i f  t h e  i n d i v i d u a l  w a s  a b s e n t

( 1 )  r e c e i v i n g  s e c o n d a r y  o r  p o s t s e c o n d a r y  e d u c a t i o n  o n  a  f u l l - t i m e  

b a s i s ;

( 2 )  r e c e i v i n g  v o c a t i o n a l ,  p r o f e s s i o n a l ,  o r  o t h e r  s p e c i f i c  e d u c a t i o n  o n  

a  f u l l - t i m e  b a s i s  f o r  w h i c h ,  a s  d e t e r m i n e d  b y  t h e  A l a s k a  C o m m i s s i o n  

o n  P o s t s e c o n d a r y  E d u c a t i o n ,  a  c o m p a r a b l e  p r o g r a m  i s  n o t  

r e a s o n a b l y  a v a i l a b l e  i n  t h e  s t a t e ;

( 3 )  s e r v i n g  o n  a c t i v e  d u t y  a s  a  m e m b e r  o f  t h e  a r m e d  f o r c e s  o f  t h e  

U n i t e d  S t a t e s  o r  a c c o m p a n y i n g ,  a s  t h a t  i n d i v i d u a l ' s  s p o u s e ,  m i n o r  

d e p e n d e n t ,  o r  d i s a b l e d  d e p e n d e n t ,  a n  i n d i v i d u a l  w h o  i s

( A )  s e r v i n g  o n  a c t i v e  d u t y  a s  a  m e m b e r  o f  t h e  a r m e d  f o r c e s  

o f  t h e  U n i t e d  S t a t e s ;  a n d

( B )  e l i g i b l e  f o r  a  c u r r e n t  y e a r  d i v i d e n d ;
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Sec. 43 .23 .008 . A l lo w a b le  absences , (continued)

( 4 )  s e r v i n g  u n d e r  f o r e i g n  o r  c o a s t a l  a r t i c l e s  o f  e m p l o y m e n t  a b o a r d  

a n  o c e a n g o i n g  v e s s e l  o f t h e  U n i t e d  S t a t e s  m e r c h a n t  m a r i n e ;

( 5 )  r e c e i v i n g  c o n t i n u o u s  m e d i c a l  t r e a t m e n t  r e c o m m e n d e d  b y  a  

l i c e n s e d  p h y s i c i a n  o r  c o n v a l e s c i n g  a s  r e c o m m e n d e d  b y  t h e  p h y s i c i a n  

w h o  t r e a t e d  t h e  i l l n e s s  i f  t h e  t r e a t m e n t  o r  c o n v a l e s c e n c e  i s  n o t  

b a s e d  o n  a  n e e d  f o r  c l i m a t i c  c h a n g e ;

( 6 )  p r o v i d i n g  c a r e  f o r  a  p a r e n t ,  s p o u s e ,  s i b l i n g ,  c h i l d ,  o r  s t e p c h i l d  

w i t h  a  c r i t i c a l  l i f e - t h r e a t e n i n g  i l l n e s s  w h o s e  t r e a t m e n t  p l a n ,  a s  

r e c o m m e n d e d  b y  t h e  a t t e n d i n g  p h y s i c i a n ,  r e q u i r e s  t r a v e l  o u t s i d e  t h e  

s t a t e  f o r  t r e a t m e n t  a t  a  m e d i c a l  s p e c i a l t y  c o m p l e x ;
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Sec. 43 .23 .008 . A l lo w a b le  ab sences , (continued)

( 7 )  p r o v i d i n g  c a r e  f o r  t h e  i n d i v i d u a l ' s  t e r m i n a l l y  i l l  f a m i l y  m e m b e r ;

( 8 )  s e t t l i n g  t h e  e s t a t e  o f  t h e  i n d i v i d u a l ' s  d e c e a s e d  p a r e n t ,  s p o u s e ,  

s i b l i n g ,  c h i l d ,  o r  s t e p c h i l d ,  p r o v i d e d  t h e  a b s e n c e  d o e s  n o t  e x c e e d  

2 2 0  c u m u l a t i v e  d a y s ;

( 9 )  s e r v i n g  a s  a  m e m b e r  o f  t h e  U n i t e d  S t a t e s  C o n g r e s s ;

( 1 0 )  s e r v i n g  o n  t h e  s t a f f  o f  a  m e m b e r  f r o m  t h i s  s t a t e  o f  t h e  U n i t e d  

S t a t e s  C o n g r e s s ;

( 1 1 )  s e r v i n g  a s  a n  e m p l o y e e  o f  t h e  s t a t e  i n  a  f i e l d  o f f i c e  o r  o t h e r  

l o c a t i o n ;

( 1 2 )  a c c o m p a n y i n g  a  m i n o r  w h o  i s  a b s e n t  u n d e r  ( 5 )  o f  t h i s  

s u b s e c t i o n ;
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Sec. 43 .23 .008 . A l lo w a b le  ab sences , (continued)

( 1 3 )  a c c o m p a n y i n g  a n o t h e r  e l i g i b l e  r e s i d e n t  w h o  i s  a b s e n t  f o r  a  

r e a s o n  p e r m i t t e d  u n d e r  ( 1 ) ,  ( 2 ) ,  ( 5 )  -  ( 1 2 ) ,  ( 1 6 ) ,  o r  ( 1 7 )  o f  t h i s  

s u b s e c t i o n  a s  t h e  s p o u s e ,  m i n o r  d e p e n d e n t ,  o r  d i s a b l e d  d e p e n d e n t  

o f  t h e  e l i g i b l e  r e s i d e n t ;

( 1 4 )  s e r v i n g  a s  a  v o l u n t e e r  i n  t h e  f e d e r a l  p e a c e  c o r p s  p r o g r a m ;

( 1 5 )  b e c a u s e  o f  t r a i n i n g  o r  c o m p e t i n g  a s  a  m e m b e r  o f  t h e  U n i t e d  

S t a t e s  O l y m p i c  T e a m ;

( 1 6 )  p a r t i c i p a t i n g  f o r  e d u c a t i o n a l  p u r p o s e s  i n  a  s t u d e n t  f e l l o w s h i p  

s p o n s o r e d  b y  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  o f  E d u c a t i o n  o r  b y  t h e  

U n i t e d  S t a t e s  D e p a r t m e n t  o f  S t a t e ;
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Sec. 43 .23 .008 . A l lo w a b le  ab sences , (continued)

( 1 7 )  f o r  a n y  r e a s o n  c o n s i s t e n t  w i t h  t h e  i n d i v i d u a l ' s  i n t e n t  t o  r e m a i n  a  

s t a t e  r e s i d e n t ,  p r o v i d e d  t h e  a b s e n c e  o r  c u m u l a t i v e  a b s e n c e s  d o  n o t  

e x c e e d

( A )  1 8 0  d a y s  i n  a d d i t i o n  t o  a n y  a b s e n c e  o r  c u m u l a t i v e  

a b s e n c e s  c l a i m e d  u n d e r  ( 3 )  o f  t h i s  s u b s e c t i o n  i f  t h e  

i n d i v i d u a l  i s  n o t  c l a i m i n g  a n  a b s e n c e  u n d e r  ( 1 ) ,  ( 2 ) ,  o r  ( 4 )  -

( 1 6 )  o f  t h i s  s u b s e c t i o n ;

( B )  1 2 0  d a y s  i n  a d d i t i o n  t o  a n y  a b s e n c e  o r  c u m u l a t i v e  

a b s e n c e s  c l a i m e d  u n d e r  ( 1 )  -  ( 3 )  o f  t h i s  s u b s e c t i o n  i f  t h e  

i n d i v i d u a l  i s  n o t  c l a i m i n g  a n  a b s e n c e  u n d e r  ( 4 )  -  ( 1 6 )  o f  t h i s  

s u b s e c t i o n  b u t  i s  c l a i m i n g  a n  a b s e n c e  u n d e r  ( 1 )  o r  ( 2 )  o f  t h i s  

s u b s e c t i o n ;  o r

( C )  4 5  d a y s  i n  a d d i t i o n  t o  a n y  a b s e n c e  o r  c u m u l a t i v e  a b s e n c e s  

c l a i m e d  u n d e r  ( 1 )  -  ( 1 6 )  o f  t h i s  s u b s e c t i o n  i f  t h e  i n d i v i d u a l  i s  

c l a i m i n g  a n  a b s e n c e  u n d e r  ( 4 )  -  ( 1 6 )  o f  t h i s  s u b s e c t i o n .
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Sec. 43 .23 .008 . A l lo w a b le  ab sences , (continued)

( b )  A n  i n d i v i d u a l  m a y  n o t  c l a i m  a n  a l l o w a b l e  a b s e n c e  u n d e r  ( a ) ( 1 )  -  ( 1 6 )  o f  t h i s  

s e c t i o n  u n l e s s  t h e  i n d i v i d u a l  w a s  a  r e s i d e n t  o f  t h e  s t a t e  f o r  a t  l e a s t  s i x  

c o n s e c u t i v e  m o n t h s  i m m e d i a t e l y  b e f o r e  l e a v i n g  t h e  s t a t e .

( d )  F o r  p u r p o s e s  o f  ( a ) ( 7 )  o f  t h i s  s e c t i o n ,  " f a m i l y  m e m b e r "  m e a n s  a  p e r s o n  

w h o  i s

( 1 )  l e g a l l y  r e l a t e d  t o  t h e  i n d i v i d u a l  t h r o u g h  m a r r i a g e  o r  g u a r d i a n s h i p ;  o r

( 2 )  t h e  i n d i v i d u a l ' s  s i b l i n g ,  p a r e n t ,  g r a n d p a r e n t ,  s o n ,  d a u g h t e r ,  g r a n d s o n ,  

g r a n d d a u g h t e r ,  u n c l e ,  a u n t ,  n i e c e ,  n e p h e w ,  o r  f i r s t  c o u s i n .
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Sec. 43 .23 .008 . A l lo w a b le  ab sences , (continued)

( e )  A f t e r  a n  i n d i v i d u a l  h a s  b e e n  a b s e n t  f r o m  t h e  s t a t e  f o r  m o r e  t h a n  1 8 0  

d a y s  i n  e a c h  o f  t h e  f i v e  p r e c e d i n g  q u a l i f y i n g  y e a r s ,  t h e  d e p a r t m e n t  s h a l l  

p r e s u m e  t h a t  t h e  i n d i v i d u a l  i s  n o  l o n g e r  a  s t a t e  r e s i d e n t .  T h e  i n d i v i d u a l  m a y  

r e b u t  t h i s  p r e s u m p t i o n  b y  p r o v i d i n g  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t o  t h e  

d e p a r t m e n t  t h a t

( 1 )  t h e  i n d i v i d u a l  w a s  p h y s i c a l l y  p r e s e n t  i n  t h e  s t a t e  f o r  a t  l e a s t  3 0  

c u m u l a t i v e  d a y s  d u r i n g  t h e  p a s t  f i v e  y e a r s ;  a n d

( 2 )  t h e  i n d i v i d u a l  i s  a  s t a t e  r e s i d e n t  a s  d e f i n e d  i n  A S  4 3 . 2 3 . 0 9 5 ( 7 ) .
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Sec. 43 .23 .008 . A l lo w a b le  ab sences , (continued)

( f )  T o  d e t e r m i n e  w h e t h e r  a n  i n d i v i d u a l  i n t e n d s  t o  r e t u r n  a n d  r e m a i n  i n  

t h e  s t a t e  i n d e f i n i t e l y ,  t h e  d e p a r t m e n t  s h a l l  c o n s i d e r  a l l  r e l e v a n t  f a c t o r s ,  

i n c l u d i n g

( 1 )  t h e  l e n g t h  o f  t i m e  t h e  i n d i v i d u a l  w a s  a b s e n t  f r o m  t h e  s t a t e  

c o m p a r e d  t o  t h e  l e n g t h  o f  t i m e  t h e  i n d i v i d u a l  w a s  p h y s i c a l l y  

p r e s e n t  i n  t h e  s t a t e ;

( 2 )  t h e  f r e q u e n c y  a n d  d u r a t i o n  o f  v o l u n t a r y  r e t u r n  t r i p s  t o  t h e  s t a t e  

d u r i n g  t h e  p a s t  f i v e  y e a r s ;

( 3 )  w h e t h e r  t h e  i n d i v i d u a l ' s  i n t e n t  t o  r e t u r n  t o  a n d  r e m a i n  i n  t h e  

s t a t e  i s  c o n d i t i o n e d  o n  f u t u r e  e v e n t s  b e y o n d  t h e  i n d i v i d u a l ' s  

c o n t r o l ;

HB 52  P re s e n ta t io n  to  S e n a te  F in a n c e

C o m m it te e



A llo w ab le  Absence A fte r  HB 52

Sec. 43 .23 .008 . A l lo w a b le  ab sences , (continued)

( 4 )  t h e  t i e s  t h e  i n d i v i d u a l  h a s  e s t a b l i s h e d  w i t h  t h e  s t a t e  o r  a n o t h e r  

j u r i s d i c t i o n ,  a s  d e m o n s t r a t e d  b y

( A )  m a i n t e n a n c e  o f  a  h o m e ;

( B )  p a y m e n t  o f  r e s i d e n t  t a x e s ;

( C )  r e g i s t r a t i o n  o f  a  v e h i c l e ;

( D )  r e g i s t r a t i o n  t o  v o t e  a n d  v o t i n g  h i s t o r y ;

( E )  a c q u i s i t i o n  o f  a  d r i v e r ' s  l i c e n s e ,  b u s i n e s s  l i c e n s e ,  o r  

p r o f e s s i o n a l  l i c e n s e ;  a n d

( F )  r e c e i p t  o f  b e n e f i t s  u n d e r  a  c l a i m  o f  r e s i d e n c y  i n  t h e  

s t a t e  o r  a n o t h e r  j u r i s d i c t i o n ;

HB 5 2  P re s e n ta t io n  to  S e n a te  F in a n c e

C o m m it te e



A llo w ab le  Absence A fte r  HB 52

Sec. 43.23.008. Allowable absences, ( c o n t i n u e d )

( 5 )  t h e  p r i o r i t y  t h a t  t h e  i n d i v i d u a l  g a v e  t h e  s t a t e  o n  a n  e m p l o y m e n t  

a s s i g n m e n t  p r e f e r e n c e  l i s t ,  i n c l u d i n g  a  l i s t  u s e d  b y  m i l i t a r y  

p e r s o n n e l .

HB 5 2  P re s e n ta t io n  t o  S e n a te  F in a n c e

C o m m it te e



5 and 10 Year Denials

5 Year Absence Denials
Dividend

Year
M ilitary Count

2009 N 45
2009 Y 85

Subtotal 130
2010 N 62
2010 Y 115

Subtotal 177
2011 N 53
2011 Y 147

Subtotal 200
2012 N 63
2012 Y 122

Subtotal 185
Military Total 469

Non-Military Total 223
Grand Total 692

10 Year Absence Denials
Dividend

Year
M ilitary Count

2009 N 9
2009 Y 50

Subtotal 59
2010 N 25
2010 Y 82

Subtotal 107
2011 N 19
2011 Y 69

Subtotal 88
2012 N 30
2012 Y 65

Subtotal 95
Military Total 266

Non-Military Total 83

Grand Total 349

HB 5 2  P re s e n ta t io n  to  S e n a te  F in a n c e

C o m m it te e



Eligible Absences > 10 Years
Couttorpenonji Gotunvilabefe
Row Labels 10 i i 1213141516 171819 20 2122 Grand Total
1999 ' 32 32
2000 26 36 62
2001 lfi 20 25 €1
2002 14 12 13 16 33
2003 17 10 7 11 14 35-
2004 22 12 7 4 10 10 71
2005 34 21 9 6 4 9 7 SO
2006 31 24 16 9 6 4 6 7 MB
2007 30 16 16 13 6 6 3 6 6 104
2008 41 15 U  12 13 3 5 2 3 4 118
2009 43 7 3 2 2 2 1 3 68
2010 43 6 2 2 1 34
2011 66 1 1 1 65
2012 51 1 1 33
Grand Total 497 184 110 73 55 38 2S 16 11 7 1 1 1 1109
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HB 5 2  P re s e n ta t io n  t o  S e n a te  F in a n c e

C o m m it te e



HB 52  P re s e n ta t io n  to  S e n a te  F in a n c e

C o m m it te e



Alaska Statue Perta in ing to  Perm anent Fund Dividends (Application and A llow able  Absence)

AS 43.23.005 to  AS 43.23.017 and D efin itions AS 43.23.095

Chapter 43.23. PERMANENT FUND DIVIDENDS 

Revisors Notes -

C hapter 99, SLA 1985 established, subject to  a contingency requiring legislative action, an 

a n n u ity  program  funded by perm anent fund dividends. The contingency was never satisfied and the 

sections establishing the  proposed annuity  program  w ere repealed by Sec. 17, ch. 20, SLA 2002.

Cross References -

For 1982 perm anent fund  dividend d is tribu tion , see Sec. 19, ch. 102, SLA 1982, in th e  Temporary 

and Special Acts; fo r provisions re lating to  the  Perm anent Fund C orporation, see AS 37.13. 

A dm in is tra tive  Code -

For perm anent fund  d iv idend d is tribu tion , see 7 AAC 38.

For Alaska pe rm anen t fund  dividend, see 15 AAC 23.

AG Opinions -

If th e  legislature enacts any o th e r d is tribu tion  program  w hich is consistent w ith  the  in te n t o f the 

perm anen t fund  d iv idend law  (AS 43.23), any approp ria tion  to  im p lem ent th a t program  w ill be exem pt 

fro m  the  app rop ria tion  lim it o f Sec. 16, art. IX, o f th e  sta te  constitu tion . 1983 Op. A tt 'y  Gen. No. 01. 

Decisions -

S ta tu to ry  scheme o f fo rm e r AS 43.23.010 held unconstitu tiona l. - The s ta tu to ry  scheme under 

fo rm e r AS 43.23.010, by w hich the  state distributes incom e derived from  its na tura l resources to  the  

ad u lt citizens o fth e  sta te  in varying amounts, based on th e  length o f each citizen's residence, violated 

th e  equal p ro tection  rights o f  new er state citizens. Zobel v. W illiam s, 457 U.S. 5 5 ,1 0 2  S. Ct. 2309, 72 L. 

Ed. 2d 672 (1982).

The sta te  objectives o f creating a financial incentive fo r  individuals to  establish and m aintain 

Alaska residence, and assuring p ruden t m anagem ent o f th e  Perm anent Fund and th e  state 's natural and 

m inera l resources are n o t ra tiona lly  related to  the  d is tinctions Alaska seeks to  make in the  dividend 

program  betw een new er residents and those w ho have been in the  state since 1959. Zobel v. W illiams, 

457 U.S. 55, 102 S. Ct. 2309, 72 L. Ed. 2d 672 (1982).

O bjective to  rew ard citizens fo r  past con tribu tions  is no t a legitim ate state purpose since th is 

reasoning could open th e  d o o r to  state apportionm ent o f  o th e r rights, benefits and services according 

to  length o f residency and w ou ld  pe rm it the states to  d iv ide citizens in to  expanding num bers o f 

pe rm anent classes, a resu lt w hich w ould  be clearly im perm issib le. Zobel v. W illiam s, 457 U.S. 55 ,102 S. 

Ct. 2309, 72 L. Ed. 2d 672 (1982).

This s ta tu te  does no t im pose any threshold w arn ing  period on those seeking dividend benefits; 

persons w ith  less than a fu ll year o f residency are e n titled  to  share in the d is tribu tion . N or does the 

s ta tu te  p u rpo rt to  establish a te s t o f th e  bona fides o f state residence. Instead, th e  dividend sta tu te  

creates fixed, perm anent d istinctions between an ever increasing num ber o f perpetua l classes o f 

concededly bona fide residents, based on how long th e y  have been in the  state. Zobel v. W illiam s, 457 

U.S. 55, 102 S. Ct. 2309, 72 L. Ed. 2d 672 (1982).



Permanent fund dividend payments were made for "public purpose" within the meaning of 

Alaska Const., Art. IX, Sec. 6. Beattie ex rel. Beattie v. United States, 635 F. Supp. 481 (D. Alaska 1986), 

aff'd sub nom. Greisen ex rel. Greisen v. United States, 831 F.2d 916 (9th Cir. 1987), cert, denied, 485 

U.S. 1006,108 S. Ct. 1469, 99 L. Ed. 2d 699 (1988).

Permanent fund dividend payments subject to federal income tax. - Permanent Fund dividend 

payments are income and, since these payments are not excludable from gross income as "gifts", they 

are therefore subject to the federal income tax. Beattie ex rel. Beattie v. United States, 635 F. Supp. 481 

(D. Alaska 1986), aff'd sub nom. Greisen ex rel. Greisen v. United States, 831 F.2d 916 (9th Cir. 1987), 

cert, denied, 485 U.S. 1006, 108 S. Ct. 1469, 99 L. Ed. 2d 699 (1988).

Payments received under Alaska's Permanent Fund Dividend Program are subject to federal 

income tax. Greisen ex rel. Greisen v. United States, 831 F.2d 916 (9th Cir. 1987), cert, denied, 485 U.S. 

1006 ,108  S. Ct. 1469, 99 L. Ed. 2d 699 (1988).

Property o f bankruptcy estate. - Debtor's permanent fund dividend, sent to IRS by the State of 

Alaska, is the property of the bankruptcy estate and subject to turnover by the IRS pursuant to 11 U.S.C. 

Sec. 541 and 542. Interest of IRS in permanent fund dividend was no greater than that of any other 

levying creditor. If levy is valid, IRS holds a perfected lien against debtor's permanent fund dividend. 

Camacho v. United States, 177 Bankr. 667 (Bankr. D. Alaska 1994).

Sec. 43.23.005. Eligibility.

(a) An individual is eligible to receive one permanent fund dividend each year in an amount to be 

determined under AS 43.23.025 if the individual

(1) applies to the department;

(2) is a state resident on the date of application;

(3) was a state resident during the entire qualifying year;

(4) has been physically present in the state for at least 72 consecutive hours at some time during 

the prior tw o years before the current dividend year;

(5) is

(A) a citizen of the United States;

(B) an alien lawfully admitted for permanent residence in the United States;

(C) an alien with refugee status under federal law; or

(D) an alien that has been granted asylum under federal law;

(6) was, at all times during the qualifying year, physically present in the state or, if absent, was 

absent only as allowed in AS 43.23.008; and

(7) was in compliance during the qualifying year with the military selective service registration 

requirements imposed under 50 U.S.C. App. 453 (Military Selective Service Act), if those requirements 

were applicable to the individual, or has come into compliance after being notified of the lack of 

compliance.

(b) [Repealed, Sec. 18 ch 4 SLA 1992].

(c) A parent, guardian, or other authorized representative may claim a permanent fund dividend on 

behalf of an unemancipated minor or on behalf of a disabled or an incompetent individual who is



elig ib le to  receive a paym ent under th is section. N o tw ithstand ing  (a)(2) - (4) o f th is section, a m inor is 

e lig ib le fo r  a d iv idend if, during th e  tw o  calendar years im m ed ia te ly  preceding the  cu rren t d ividend year, 

th e  m in o r was born to  o r adopted by an ind iv idual w ho is elig ib le fo r  a dividend fo r th e  cu rren t dividend 

year.

(d) N o tw ith s ta n d in g  the  provisions o f (a) - (c) o f th is section, an individual is no t elig ib le fo r a perm anent 

fund  d iv idend  fo r  a dividend year w hen

(1) during  th e  qualify ing  year, the  individual was sentenced as a result o f conviction in th is  state 

o f a fe lony;

(2) during  all o r pa rt o f th e  qualify ing year, th e  ind iv idual was incarcerated as a result o fth e  

conviction  in th is  state o f a

(A) fe lony; o r

(B) m isdem eanor if  the  individual has been convicted o f

(i) a p rio r fe lony  as defined in AS 11.81.900; or

(ii) tw o  o r m ore  prio r m isdem eanors as defined in AS 11.81.900.

(e) [Repealed, Sec. 64 ch 21 SLA 1991).

(f) The com m issioner may w aive th e  requ irem ent o f (a)(4) o f  th is  section fo r an individual absent from  

the  state

(1) in a tim e  o f nationa l m ilita ry  emergency under m ilita ry  orders w hile  serving in the  armed 

forces o f th e  U n ited  States, o r fo r  th e  spouse and dependents o f th a t individual; or

(2) w h ile  in th e  custody o fth e  D epartm ent o f Health and Social Services in accordance w ith  a 

co u rt o rd e r under AS 47.10 o r AS 47.12 and placed outside o f th e  state by the  D epartm ent o f Health and 

Social Services fo r  purposes o f medical o r behavioral tre a tm e n t.

(g) For purposes o f applying (d)(1) o f th is  section, the  date th e  court imposes a sentence o r suspends the 

im position o f  sentence shall be tre a te d  as the  date o f conviction. For purposes o f applying (d)(2)(B) of 

th is section, m u ltip le  convictions arising ou t o f  a single crim ina l episode shall be trea ted  as a single 

conviction.

(h) If  an ind iv idua l w ho w ou ld  o therw ise  have been elig ible fo r  a perm anent fund  dividend dies a fte r 

applying fo r  the  dividend bu t before the  dividend is paid, th e  depa rtm en t shall pay th e  d iv idend to  a 

personal representa tive  o f th e  estate o r to  a successor claim ing personal p roperty  under AS 13.16.680. If 

an ind iv idual w ho  w ou ld  o therw ise  have been eligible fo r  a dividend and w ho did no t apply fo r  the  

dividend dies during the  application period, a personal representative  o fth e  estate o r a successor 

claim ing personal p rope rty  under AS 13.16.680 may apply fo r  and receive the  dividend. If  an individual 

w ho received a d iv idend fo r  th e  year im m ediate ly before the  qualify ing year and w ho w ou ld  otherw ise 

have been e lig ib le  fo r  a d iv idend dies during the  qualify ing year a fte r having been a sta te  resident fo r  at 

least 180 days im m ed ia te ly  before the  date o f death, no tw ithstand ing  (a)(1) - (3) and (a)(6) o f th is  

section, a personal representative  o fth e  estate or a successor claim ing personal p ro p e rty  under AS 

13.16.680 m ay apply fo r  and receive th e  dividend. N otw ithstand ing  AS 43.23.011, an application fo r a



div idend may be filed  by th e  personal representative o r th e  successor under th is subsection at any tim e 

before  the  end o f th e  app lica tion  period fo r the  next d iv idend year.

H istory -

(Sec. 1 ch 102 SLA 1982; am Sec. 1 ch 57 SLA 1987; am Sec. 1 ch 54 SLA 1988; am Sec. 1 ch 159 SLA 

1988; am Sec. 2, 3 ch 107 SLA 1989; am Sec. 1 ch 68 SLA 1990; am Sec. 46, 62 ch 21 SLA 1991; am Sec. 1 

ch 68 SLA 1991; am Sec. 4 - 8 ,1 8  ch 4 SLA 1992; am Sec. 2, 3 ch 46 SLA 1996; am Sec. 2 - 4 ch 44 SLA 

1998; am Sec. 1 ch 91 SLA 1998; am Sec. 25 ch 92 SLA 2001; am Sec. 5 ch 89 SLA 2002; am Sec. 5 ch 64 

SLA 2005; am Sec. 1 ch 22 SLA 2010)

Cross References -

For legislative find ings in connection w ith  the  1989 am endm ent to  (a) o f th is  section, see Sec. 

1(a), ch. 107, SLA 1989 in th e  Tem porary and Special Acts; fo r  the  application deadlines fo r  m inors who 

qua lified  fo r a d iv idend fo r  1992 because o f the  1992 am endm ent to  (c) o f th is section, see Sec. 19, ch.

4, SLA 1992 in the  Tem porary and Special Acts; fo r legislative purpose re lating to  the  1996 am endm ents 

am ending subsection (d) and adding subsection (g), see Sec. 1, ch. 46, SLA 1996 in th e  Tem porary and 

Special Acts.

A m endm ent Notes -

The firs t 1998 am endm ent, effective January 1 ,1999 , rew ro te  subsection (a); in subsection (d) 

subs titu ted  "qualify ing year" fo r  "calendar year im m ediate ly  preceding th a t dividend year" in 

paragraphs (1) and (2); and, e ffec tive  January 1, 2000, inserted " fo r  at least 72 consecutive hours" in 

paragraph (a)(4).

The second 1998 am endm ent, e ffective June 13,1998, added subsection (h).

The 2001 am endm ent, e ffec tive  July 6, 2001, in subparagraph (d)(2)(B), added item  (i) and the 

ite m  (ii) designation, and, in item  (ii), substitu ted "m isdem eanors" fo r  "crim es."

The 2002 am endm ent, e ffec tive  January 1, 2004, added paragraph (a)(7) and made related 

s ty lis tic  changes.

The 2005 am endm ent, e ffec tive  July 1, 2005, in subsection (f), deleted "In a tim e  o f national 

m ilita ry  em ergency" fro m  th e  beginning o f the in troduc to ry  language, added the  paragraph (1) 

designation and added th a t language at the beginning o f paragraph (1), and added paragraph (2).

The 2010 am endm ent, e ffective  January 1, 2011, in subsection (h), inserted th e  th ird  sentence, 

added "under th is  subsection" in th e  fo u rth  sentence, and made stylistic changes.

Editors Notes -

Section 6, ch. 46, SLA 1996 provides th a t the  1996 am endm ents th a t am ended subsection (d) 

and added (g) "apply on ly  to  indiv iduals convicted o f crimes com m itted  a fte r Decem ber 31, 1996" and 

th a t "[c jonv ic tions  fo r  crim es co m m itte d  before January 1 ,1997 , may not be considered in determ in ing 

th e  num ber o f p rio r convictions fo r  purposes o f applying AS 43.23.005(d)(2)(B)."

U nder Sec. 6, ch. 89, SLA 2002, paragraph (a)(7) applies to  a person w ho applies fo r  a perm anent 

fu n d  d iv idend on or a fte r January 1, 2004.

H is to ry  Reports -

For legislative le tte r o f in te n t relating to  the  enactm ent o f subsection (f) by Sec. 1 ch. 68, SLA 

1991 (HCS CSSB 98(FIN)), see 1991 Senate Journal, pages 256, 257.

Decisions -



C onstitu tiona lity . - The 1989 am endm ent to  paragraph (a)(2) o f th is  section, im posing a tw o- 

year residency re q u ire m e n t fo r  applicants, was unconstitu tiona l; the  one year requ irem en t in subsection

(e) is the applicable period, since no appeal is pending. Lindly, et al. v. M alone, Superior Court, 3rd Jud. 

Dist. 3AN-90-02586 Cl (1990) (The 1991 am endm ent cod ified  th is decision.).

Subsection (d) does n o t v io la te  the equal p ro tec tion  clause o fth e  U nited States C onstitu tion 

a n d /o r th e  Alaska C onstitu tion . State v. Anthony, 810 P.2d 155 (Alaska 1991).

Subsection (d), w h ich  makes incarcerated fe lons inelig ib le fo r  perm anent fund dividends, does 

n o t v io la te  the  ex post fac to  clause o f e ithe r the  U nited States or th e  Alaska C onstitu tions. State v. 

A nthony, 816 P.2d 1377 (Alaska 1991).

Denial o f  a pe rm a n en t fund dividend to  an incarcerated fe lon was no t a separate punishm ent in 

add ition  to  his sentence fo r  m urde r fo r purposes o f doub le  jeopardy. Hertz v. Storer, 943 P.2d 725 

(Alaska 1997).

The alien e lig ib ility  requ irem en t o f subparagraph (a)(5)(B) is constitu tiona l because the 

d e p a rtm e n t has the  a u th o r ity  to  in te rp re t the  s ta tu to ry  language in a m anner th a t meets th e  purposes 

o f  the  perm anent fu n d  d iv idend program  and th a t com ports  w ith  federa l law. State v. Andrade, 23 P.3d 

58 (Alaska 2001).

No constitu tiona l p ro tec tion  o f perm anent fund  dividend. - Changes in the  qualify ing date fo r a 

perm anent fund d iv idend (pfd) do no t violate th e  con s titu tio n a l rights o f new residents. P laintiffs, as 

new  residents, had o n ly  an inchoate expectancy o f a pfd w hich is no t afforded cons titu tiona l protection. 

U nderw ood v. State, 881 P.2d 322 (Alaska 1994).

Dividends received on beha lf o f  minors. - W here a d ivorced m o the r borrow ed m oney from  her 

childrens' perm anent fu n d  dividends, it  was not e rro r on th e  p a rt o f the  court to  deny the  fo rm e r 

husband's request th a t th e  m o th e r be ordered to  repay the  am oun t taken. Hayes v. Hayes, 922 P.2d 896 

(Alaska 1996).

C onstruction w ith  Federal Soldiers' and Sailors' Civil Relief Act. - Servicem em ber, w ho  had been 

discharged fro m  th e  Navy, was n o t eligible to  claim a Perm anent Fund D ividend (PFD) fo r  a certa in  year 

w here  he fa iled to  overcom e presum ption th a t he had n o t been a resident o f Alaska fo r  the  last five 

years; servicem em ber's a rgum ent th a t the  Federal Soldiers’ and Sailors' Civil Relief Act preem pted state 

law  in th a t area was n o t persuasive, as th a t act applied to  on ly  tw o  areas, taxation and vo ting , and PFD 

was not a tax  bu t a bene fit. Eagle v. D ep't o f Revenue, 153 P.3d 976 (Alaska 2007).

Dividends p ro p e rly  w ithhe ld . - The state d e partm en t o f  revenue properly w ithhe ld  appellant's 

perm anent fund  d ividends (PFDs) fo r  1992,1993, and 1994 because the  absences he reported  fro m  his 

p rim ary  Alaska residence exceeded the  180-day period a llow ed under fo rm e r AS 43.23.005(a), 

43.23.095(8), and th e ir  im p lem enting  regulations. Schikora v. State, 7 P.3d 938 (Alaska 2000).

Applied in D ep 't o f Revenue v. Cosio, 858 P.2d 621 (Alaska 1993); State, D ep 't o f Revenue v. 

W ilder, 929 P.2d 1280 (Alaska 1997).

Stated in Alaska Oil Co. v. Alaska, 45 Bankr. 358 (D. Alaska 1985).

Cited in Standard Alaska Prod. Co. v. Schaible, 874 F.2d 624 (9th Cir. 1989); Lee v. Cox, 790 P.2d 

1359 (Alaska 1990); M organ v. D epartm ent o f Revenue, 813 P.2d 295 (Alaska 1991); Handley v. State, 

D ep 't o f Revenue, 838 P.2d 1231 (Alaska 1992); U nited States v. Pleier, 849 F. Supp. 1321 (D. Alaska 

1994).



(a) Subject to  (b) and (c) o f th is  section, an o therw ise  elig ible individual w ho is absent fro m  the  state 

during th e  qua lify ing  year rem ains elig ible fo r  a cu rren t year perm anent fund dividend if  the  individual 

was absent

(1) receiving secondary o r postsecondary education on a fu ll- tim e  basis;

(2) receiving vocational, professional, o r o th e r specific education on a fu ll- tim e  basis fo r  which, 

as de te rm ined  by th e  Alaska Commission on Postsecondary Education, a com parable program  is not 

reasonably available in the  state;

(3) serving on active d u ty  as a m em ber o f the arm ed forces o f the  U nited States o r 

accom panying, as th a t individual's spouse, m ino r dependent, o r disabled dependent, an ind iv idual who 

is

(A) serving on active du ty  as a m em ber o f the  armed forces o f th e  U nited States; and

(B) e lig ib le  fo r  a cu rren t year dividend;

(4) serving under fo re ign o r coastal articles o f em p loym ent aboard an oceangoing vessel o f the 

U nited States m erchant m arine;

(5) receiving continuous m edical tre a tm e n t recom m ended by a licensed physician or 

convalescing as recom m ended by the  physician w ho  trea ted  th e  illness if the  tre a tm e n t o r 

convalescence is no t based on a need fo r clim atic change;

(6) provid ing care fo r a parent, spouse, sibling, child, o r stepchild w ith  a critica l life -th rea ten ing  

illness whose tre a tm e n t plan, as recom m ended by the  a ttend ing  physician, requires trave l outside the 

state fo r  tre a tm e n t a t a m edical specialty complex;

(7) provid ing care fo r th e  individual's te rm ina lly  ill fam ily  m em ber;

(8) settling  th e  estate o f  the  individual's deceased parent, spouse, sibling, child, o r stepchild, 

provided th e  absence does no t exceed 220 cum ulative days;

(9) serving as a m em ber o f th e  United States Congress;

(10) serving on th e  s ta ff o f a m em ber fro m  th is state o f the  United States Congress;

(11) serving as an em ployee o f the  state in a fie ld  office or o the r location;

(12) accom panying a m ino r w ho  is absent under (5) o f  th is subsection;

(13) accom panying ano ther elig ible resident w ho is absent fo r a reason pe rm itted  under (1), (2),

(5) - (12), (16), o r  (17) o f th is subsection as the  spouse, m ino r dependent, o r disabled dependent o f the 

e lig ib le resident;

(14) serving as a vo lu n te e r in the  federa l peace corps program ;

(15) because o f  tra in ing  o r com peting as a m em ber o f th e  United States O lym pic Team;

(16) partic ipa ting  fo r  educational purposes in a s tuden t fe llow sh ip  sponsored by th e  United 

States D epartm ent o f Education o r by the  United States D epartm ent o f State;

(17) fo r any reason consistent w ith  the individual's in te n t to  rem ain a state resident, provided 

th e  absence o r cum ulative  absences do no t exceed

(A) 180 days in add ition  to  any absence o r cum ulative absences claim ed under (3) o f this 

subsection if  the  ind iv idual is no t claim ing an absence under (1), (2), o r (4) - (16) o f  th is subsection;

(B) 120 days in add ition  to  any absence or cum ulative absences claim ed under (1) - (3) o f 

th is subsection if  the  ind iv idual is not claim ing an absence under (4) - (16) o f this subsection bu t is 

cla im ing an absence under (1) o r (2) o f th is subsection; or

Sec. 43.23.008. Allowable absences.



(C) 45 days in add ition  to  any absence o r cum ulative absences claim ed under (1) - (16) o f 

th is  subsection if  the  ind iv idual is cla im ing an absence under (4) - (16) o f this subsection.

(b) An ind iv idual m ay not claim an a llow able  absence under (a)(1) - (16) o f th is section unless the  

ind iv idual was a resident o f th e  sta te  fo r at least six consecutive m onths im m ediate ly before leaving the 

state.

(c) An o therw ise  elig ib le ind iv idual w ho  has been elig ib le fo r  th e  im m ediate ly preceding 10 dividends 

despite  being absent fro m  the  state fo r m ore than 180 days in each o fth e  related 10 qualify ing years is 

on ly  elig ib le  fo r  th e  cu rre n t year dividend if  the  ind iv idual was absent 180 days o r less during the  

qualify ing  year. This subsection does not apply to  an absence under (a)(9) o r (10) o f th is  section o r to  an 

absence under (a)(13) o f th is  section if  the absence is to  accompany an individual w ho is absent under

(a)(9) o r (10) o f th is  section.

(d) For purposes o f (a)(7) o f th is section, "fa m ily  m em ber" means a person w ho is

(1) legally related to  the  individual th rough  m arriage o r guardianship; o r

(2) the  ind iv idual's  sibling, parent, grandparent, son, daughter, grandson, granddaughter, uncle, 

aunt, niece, nephew, o r firs t cousin.

H istory -

(Sec. 5 ch 44 SLA 1998; am Sec. 1 ch 71 SLA 1999; am Sec. 1 ch 69 SLA 2003; am Sec. 1, 2 ch 116 SLA 

2003; am Sec. 20, 21 ch 42 SLA 2006; am Sec. 1, 2 ch 36 SLA 2008)

Cross References -

For provisions extending to  Septem ber 15, 2008, the  date by w hich individuals w ho may qualify 

fo r  a perm anent fund  d iv idend fo r  2006, 2007, and 2008 because o f th e  2008 addition  o f (a)(16) o f this 

section may apply fo r  the  d iv idend, see Sec. 3, ch. 36, SLA 2008 in the  2008 Tem porary and Special Acts. 

A m endm ent Notes -

The 1999 am endm ent, e ffec tive  January 1, 2000, added present paragraph (4), redesignated 

subsequent paragraphs accordingly, inserted in te rna l references in paragraph (13), and made in ternal 

reference substitu tions th roughou t.

The firs t 2003 am endm ent, e ffective  June 12, 2003, in paragraph (a)(3) added the  language 

beginning "o r  accom panying" to  the  end o fth e  in troducto ry  language and added subparagraphs (A) and

(B); updated paragraph references in paragraph (a)(13); and rew ro te  subparagraphs (a)(14)(A) and (B).

The second 2003 am endm ent, e ffective  January 1, 2004, substitu ted  "fam ily  m em ber" fo r  

"pa ren t, spouse, sibling, child, o r stepchild" in paragraph (a)(7) and added subsection (d).

The 2006 am endm ent, e ffec tive  May 26, 2006, added paragraphs (a)(14) and (a)(15), and made 

re la ted changes.

The 2008 am endm ent, e ffective  May 23, 2008, substitu ted  "(16), o r (17)" fo r  "o r (16)" in 

paragraph (a)(13), inserted paragraph (a)(16), and changed references to  fo rm e r paragraph (a)(15) to  

present paragraph (a)(16) fo u r tim es in paragraph (a)(17) and once in subsection (b).

Editors Notes -

Section 35, ch. 42, SLA 2006, makes the  2006 am endm ents to  subsections (a) and (b) o f th is  

section re troactive  to  January 1, 2006.



Section 4, ch. 36, SLA 2008 makes the  2008 am endm ents o f (a) and (b) o f th is section retroactive 

to  January 1, 2005.

Decisions -

Cited in State v. Andrade, 23 P.3d 58 (Alaska 2001).

C onstruction w ith  Federal Soldiers' and Sailors' Civil Relief Act. - Servicem em ber, w ho had been 

discharged fro m  the  Navy, was not eligible to  claim a Perm anent Fund D ividend (PFD) fo r  a certain year 

w here  he fa iled to  overcom e presum ption th a t he had no t been a resident o f Alaska fo r  the  last five 

years; servicem em ber's a rgum ent th a t the Federal Soldiers' and Sailors' Civil Relief Act preem pted state 

law  in th a t area was n o t persuasive, as th a t act applied to  on ly  tw o  areas, taxation and voting, and PFD 

was no t a tax bu t a bene fit. Eagle v. D ep't o f Revenue, 153 P.3d 976 (Alaska 2007).

Sec. 43.23.010. E lig ibility fo r  perm anent fund  dividend. [Repealed, Sec. 22 ch 102 SLA 1982].

Repealed or R enum bered

Sec. 43.23.011. A p p lica tio n  pe riod .

(a) An application fo r a perm anen t fund  dividend shall be filed  during the  period th a t begins January 1 

and ends March 31 o f th a t d iv idend year.

(b) An o therw ise  e lig ible ind iv idua l may apply fo r  a cu rre n t year dividend a fte r M arch 31 o f th a t year if 

th e  ind iv idual was eligible during  the  application period under (a) o f this section fo r hostile  fire  or 

im m in e n t danger pay w h ile  serving on active du ty  as a m em ber o f the arm ed forces o f  th e  U nited 

States. The ind iv idual m ust apply under this subsection w ith in  90 days a fte r the  last day the  individual 

was elig ible fo r  hostile  fire  o r im m in e n t danger pay. If th e  individual was elig ible fo r hostile  fire  or 

im m in e n t danger pay on M arch 31 o f th e  cu rren t d iv idend year, the  90-day application period extension 

begins on the  f irs t day a fte r M arch 31 th a t the  ind iv idual was no longer eligible fo r th e  pay.

(c) The com m issioner may p e rm it an individual to  apply fo r  a perm anent fund dividend fo r  any year a fte r 

th e  application deadline under (a) o r (b) o f th is section if  th e  individual

(1) at a n y tim e  during  th e  application period fo r  th a t d ividend established in (a) o r (b) o f this

section,

(A) served on active du ty  as a m em ber o f the  arm ed forces o f th e  U nited States; and

(B) was e lig ib le fo r  hostile fire  o r im m inen t danger pay; and

(2) dem onstra tes a reasonable cause fo r  the  delay in applying fo r th a t dividend.

H istory -

(Sec. 9 ch 4 SLA 1992; am  Sec. 1 ch 112 SLA 2004; am Sec. 22 ch 42 SLA 2006)

Cross References -

For provisions extending th e  deadlines fo r  application fo r  2003 and 2004 dividends by 

individuals w ho w ere  "e lig ib le  fo r  hostile  fire  o r im m in e n t danger pay w hile  serving in active du ty  as a 

m em ber o f the  arm ed forces o f th e  U nited States during th e  application period" fo r  th e  respective 

d ividends, see Sec. 2, ch. 112, SLA 2004, in the 2004 T em porary and Special Acts.

A m endm ent Notes -

The 2004 am endm ent, e ffective  June 30, 2004, added subsections (b) and (c).



The 2006 am endm ent, effective  July 1, 2006, substitu ted  "January 1" fo r  "January 2" in 

subsection (a).

Decisions -

Stated in U nderw ood v. State, 881 P.2d 322 (Alaska 1994).

Sec. 43.23.015. A p p lica tio n  and p ro o f o f e lig ib ility .

(a) The com m issioner shall adop t regulations under the  Adm in istra tive  Procedure A ct (AS 44.62) fo r 

de te rm in ing  th e  e lig ib ility  o f individuals fo r  pe rm anent fund dividends. The com m issioner may require 

an individual to  p rovide p ro o f o f e lig ib ility , and th e  com m issioner may use o th e r in fo rm a tion  available 

fro m  o th e r state depa rtm en ts  o r agencies to  de te rm ine  the  e lig ib ility  o f an indiv idual. The comm issioner 

shall consider all re levant circumstances in de te rm in ing  the  e lig ib ility  o f an individual. However, the  

residency o f an ind iv idual's  spouse may not be th e  principal fa c to r relied upon by th e  com m issioner in 

de te rm in ing  th e  residency o f th e  individual.

(b) The d epartm en t shall prescribe and furn ish an application fo rm  fo r claim ing a perm anent fund 

d ividend. The application m ust include notice o f th e  penalties provided fo r  under AS 43.23.035 and 

conta in  a sta tem en t o f  e lig ib ility  and a ce rtifica tion  o f residency.

(c) Except as provided in (d) o f th is  section or as may be provided by regulations adopted by the  

departm ent, an ind iv idual m ust personally sign the  application fo r perm anent fund dividends, including 

th e  ce rtifica tion  o f residency required under (b) o f th is  section.

(d) The application and ce rtifica tion  o f residency o f an unem ancipated ind iv idual under 18 years o f age 

o r o f  a disabled o r an inco m p e te n t individual m ust be signed by the  individual's parent, legal guardian, 

o r o th e r authorized representa tive . An individual m ay com plete, sign, and file  an app lica tion  on behalf 

o f  a m em ber o f th e  arm ed forces o f the  United States w ho is serving on active du ty  outs ide o f the  

U nited States if  th e  ind iv idua l has a pow er o f a tto rn e y  fro m  the  m em ber o f the  arm ed forces th a t 

authorizes, in specific o r general term s, the indiv idual to  file  th a t application.

(e) If a public agency claims a perm anent fund d iv idend on beha lf o f an individual, th e  public agency 

shall hold th e  d iv idend in tru s t fo r  the individual. M oney held in tru s t under this subsection shall be 

invested by the  com m issioner in accordance w ith  AS 37.10.070.

(f) A m ino r o r a disabled o r an incom petent indiv idual m ay no t m aintain a claim against th e  state o r an 

o ffice r o r em ployee o f th e  state based on the m anner in w hich the  parent, guardian, o r authorized 

representative  o th e r th a n  a public agency o f the  sta te  managed or disposed o f perm anent fund  

d ividends received on beha lf o f th e  m inor o r disabled or incom petent individual.

(g) If an individual is aggrieved by a decision o f th e  departm en t determ in ing th e  individual's e lig ib ility  fo r 

a perm anent fund d iv idend o r th e  individual's a u th o rity  to  claim a perm anent fund  d iv idend on behalf o f 

another, the  individual may, upon paym ent o f a $25 appeal fee, request the  departm en t to  review  its 

decision. W ith in  12 m onths a fte r th e  adm in istra tive  appeal is filed, the  departm ent shall p rovide the



ind iv idua l w ith  a fina l w ritte n  decision. If the  individual is aggrieved by the  decision o f the  departm ent 

a fte r all adm in istra tive  proceedings, the  indiv idual may appeal th a t decision to  the  superio r court in 

accordance w ith  AS 44.62.560. An appeal to  th e  co u rt under th is  section does no t en title  th e  aggrieved 

ind iv idual to  a tr ia l de novo. The appeal shall be based on th e  record o fth e  adm in istra tive  proceeding 

fro m  w hich appeal is taken and the  scope o f appeal is lim ited  to  m atters contained in the  record o f the  

adm in is tra tive  proceeding. If, as a resu lt o f an adm in istra tive  proceeding o r a court appeal, the 

ind iv idual prevails, th e  $25 appeal fee shall be re turned to  the  indiv idual by the departm ent.

(h) The penalty  and en fo rcem en t provisions o f  AS 43.23.035 apply to  an individual w ho claims a 

perm anent fu n d  dividend on beha lf o f  another.

(i) An ind igent indiv idual may apply fo r  a w aiver o f  the  appeal fee required under (g) o f th is  section. The 

d e p a rtm e n t shall prescribe and fu rn ish  a fo rm  fo r th a t purpose. The departm ent shall g ran t the  w aiver 

if, during  th e  year im m ed ia te ly  preceding the year the fo rm  is subm itted  to  the  departm ent, the 

ind iv idual was a m em ber o f a fa m ily  w ith  an incom e equal to  or less than the  federal poverty  guidelines 

fo r  Alaska set by the  U nited States D epartm ent o f Health and Human Services.

(j) The app lica tion  fo rm  fo r  cla im ing a perm anent fund  d iv idend m ust include a place fo r th e  applicant to  

vo lu n ta rily  indicate th a t th e  applicant is a veteran, the  branch o f service, including the  Alaska Territo ria l 

Guard, and th e  dates o f service. N otw ithstand ing  AS 43.23.017, th e  departm ent shall release 

in fo rm a tio n  provided under th is  subsection to  the D epartm ent o f M ilita ry  and Veterans' A ffairs and may 

no t o therw ise  release the  in fo rm a tio n . The D epartm ent o f M ilita ry  and Veterans' A ffa irs m ay only 

release the  in fo rm a tion  to  congressionally chartered veterans service organizations in th e  state. The 

app lica tion  fo rm  m ust conta in notice th a t provid ing the in fo rm a tion  under th is subsection is voluntary, 

th a t th e  in fo rm a tio n  w ill be released as provided in this subsection, and th a t the veterans service 

organizations are not required to  keep it confidentia l.

H istory -

(Sec. 1 ch 102 SLA 1982; am Sec. 2 ch 159 SLA 1988; am Sec. 4 ch 107 SLA 1989; am Sec. 2, 3 ch 68 SLA 

1990; am Sec. 47 ch 21 SLA 1991; am Sec. 2 ch 68 SLA 1991; am Sec. 1 0 ,11  ch 4 SLA 1992; am Sec. 1, 2 

ch 18 SLA 1996; am Sec. 1 ch 83 SLA 2005; am Sec. 1 ch 90 SLA 2008)

A m endm ent Notes -

The 2005 am endm ent, e ffec tive  January 1, 2006, added the  second sentence in subsection (d).

The 2008 am endm ent, e ffective  Septem ber 11, 2008, added subsection (j).

Decisions -

Extension o f filing  tim e  denied. - D epartm ent o f revenue ruling th a t an extension o f tim e  fo r 

filing  an application fo r a perm anent fund dividend was no t available because the in fo rm a tion  subm itted 

in th e  orig ina l application was deceptive  was reasonable and no t a rb itra ry, w here applicant subm itted  

false residency verifica tions conta in ing forged signatures. Handley v. State, D ep't o f Revenue, 838 P.2d 

1231 (Alaska 1992).

P roh ib iting  perm anent fund  d is tribu tion  to  illegal aliens. - An adm in istra tive  regulation, which 

restric ted  perm anent fund  d iv idend e lig ib ility  to  aliens w ith  resident alien o r refugee status, fe ll w ith in  

th e  delegated a u th o rity  o f the  com m issioner o f revenue to  regulate the  e lig ib ility  o f individuals fo r



perm anent fund  dividends. The regula tion was also co ns titu tiona l under the  state and federa l equal 

p ro te c tio n  clauses. L im iting th e  d is tribu tion  o f dividends to  those w ho  are law fu l pe rm anent residents is 

ra tiona lly  related to  leg itim a te  objectives o f the  dividend program . D ep 't o f Revenue v. Cosio, 858 P.2d 

621 (Alaska 1993).

O ut-o f-s ta te  students. - Regulation 15 AAC 23.175(c)(2) (now  repealed) is consistent w ith  

subsection (a) because it defines "absent only fo r  secondary o r postsecondary education" and thereby 

resolves the  question o f w ho  is a perm anent resident qualified  to  receive a perm anent fund  dividend. 

The regulation is n o t a rb itra ry  o r unreasonable. Thus, an o u t-o f-s ta te  pa rt-tim e  s tudent was properly 

denied dividend. State, D ep 't o f Revenue v. Bradley, 896 P.2d 237 (Alaska 1995).

M ilita ry  spouse. - In the  case o f  a m ilita ry  spouse, a lthough th e  fo rm e r allowable absence 

requ ire m e n t depended on the  residency o f her spouse, it was no t accurate to  characterize th a t 

requ irem en t as "th e  principa l fa c to r" which de term ined her residency. State, D ep't o f Revenue v. Hale, 

978 P.2d 1276 (Alaska 1999).

Q uoted in State v. Andrade, 23 P.3d 58 (Alaska 2001).

Sec. 43.23.016. V o te r reg istra tion.

The com m issioner shall include, at th e  departm ent's expense, v o te r reg istra tion form s prepared under 

AS 15.07.070(b) in th e  perm anent fund  dividend application packet. The form s m ust include a notice 

th a t an individual is n o t required to  register to  vo te  in o rd e r to  be elig ible to  receive a perm anent fund 

d iv idend. For purposes o f m ain ta in ing  accurate vo te r reg is tra tion  records, the  com m issioner shall 

p rovide the  d irec to r o f e lections w ith  th e  mailing addresses o f a ll applicants fo r a perm anent fund 

dividend.

H istory -

(Sec. 1 ch 48 SLA 1992; am Sec. 91 ch 82 SLA 2000)

A m endm en t Notes -

The 2000 am endm ent, e ffective  July 1, 2000, inserted ", a t the  departm ent's  expense," and 

subs titu ted  "in  the  perm anent fund  dividend application packet" fo r  "w ith  perm anent fund  dividend 

applications" in the  f irs t sentence and added the  second and th ird  sentences.



Sec. 43.23.095. D e fin itio n s .

In th is  chapter,

(1) "Alaska perm anen t fu n d " means the  fund  established by art. IX, Sec. 15 o f  the state 

constitu tion ;

(2) "d isabled" means physically o r m enta lly  unable to  com plete  and sign an application due to  a 

serious em otiona l d isturbance, visual, orthopedic, o r o th e r health im pa irm ent, o r developm ental 

d isab ility  th a t is a ttr ib u ta b le  to  m enta l re ta rdation , cerebra l palsy, epilepsy, autism  o r o th e r cause; 

"d isabled" does no t mean "incom pe ten t";

(3) "d iv idend fu n d " means the  fund established by AS 43.23.045;

(4) " ind iv idua l" m eans a natural person;

(5) "pe rm anen t fu n d  d iv idend" means a righ t to  receive a paym ent fro m  the  dividend fund;

(6) "qua lify ing  year" means the  year im m ediate ly  preceding January 1 o f th e  cu rren t dividend

year;

(7) "sta te  res iden t" means an individual w ho  is physically present in the  state w ith  the  in ten t to  

rem ain inde fin ite ly  in th e  sta te  under the  requirem ents o f AS 01.10.055 or, if  the  ind iv idual is not 

physically present in th e  s ta te , in tends to  re turn  to  th e  sta te  and rem ain inde fin ite ly  in the  state under 

th e  requirem ents o f  AS 01.10.055;

(8) "year" means a calendar year.

H istory -

(Sec. 1 ch 102 SLA 1982; am Sec. 3 ch 55 SLA 1983; am Sec. 6 ch 68 SLA 1990; am Sec. 38 ch 168 SLA 

1990; am Sec. 16 ch 4 SLA 1992; am Sec. 2 ch 73 SLA 1996; am  Sec. 7, 8 ch 44 SLA 1998)

Cross References -

For legislative find ings and in te n t concerning the  add ition  o f (8)(H) - (J) by Sec. 2, ch. 73, SLA 

1996, see Sec. 1, ch. 73, SLA 1996 in the  Tem porary and Special Acts.

A m endm ent Notes -

The 1998 am endm ent, e ffective  January 1 ,1999 , re w ro te  paragraph (7) and added paragraph

(6).

Decisions -

Equal p ro tection . - A rgum ent o f claimant, denied perm anent fund  dividend because o f absence 

fro m  state fo r  more than  180 days, th a t he was not provided th e  same benefits as m em bers o f groups 

w ho  were absent fo r  one o f th e  (form er) listed excusable absences, and as such his equal p ro tection 

rights w ere vio lated, was w ith o u t m erit. Church v. State, 973 P.2d 1125 (Alaska 1999).

Petitioner's absence fro m  the  state fo r m ore than  180 days in a year fo r  an "inexcusable" reason 

rendered him  inelig ible fo r  pe rm anent fund dividends (PFDs), even though he w ou ld  have been eligible 

had he been a state em ployee, since the  rules bore a fa ir  and substantia l re la tionship  to  the  legitim ate 

governm enta l objectives o f p rom oting  state residency, preventing  fraud in the d is trib u tio n  o f PFDs, and 

s im plify ing ad judication procedures. Eldridge v. State, 988 P.2d 101 (Alaska 1999).

Procedural due process. - C laimant who was inelig ib le fo r  a perm anent fund  dividend as a 

m a tte r o f law  because he was o u t o f the  state fo r  m ore than  180 days, and whose absence did not f i t  

in to  one o f the  (fo rm er) s ta tu to ry  o r regulatory excusable absence categories, was no t denied his 

procedura l due process rights w hen his appeal was denied in a sum m ary ad judication, since, in the



absence o f a fac tua l d ispute, he was not e n title d  to  an evidentiary hearing. Church v. State, 973 P.2d 

1125 (Alaska 1999).

Substantive due process. - The s ta tu to ry  and regula tory scheme denying perm anent fund 

d iv idend to  c la im ant absent fro m  the  state fo r m ore than 180 days, whose absence did no t f i t  one o f the 

(fo rm er) excused categories, does no t v io la te  substantive due process. Church v. State, 973 P.2d 1125 

(Alaska 1999).

Right o f in te rs ta te  trave l. - The perm anent fund  dividend regulations and statutes are bona fide 

requirem ents w hich ensure th a t benefits provided fo r  residents are enjoyed on ly  by residents, and as 

such do no t v io la te  the  co n s titu tio n a l right o f  in te rsta te  trave l. Church v. State, 973 P.2d 1125 (Alaska 

1999).

D efining pe rm anen t resident. - The legislature has given broad d iscretion to  the  com m issioner 

to  de term ine th e  fac to rs  w hich define  a perm anent resident. Church v. State, 973 P.2d 1125 (Alaska 

1999).

R equirem ent o f in te n t to  re tu rn  to  state. - A serviceman w ho  was absent m ore than five  years 

fa iled  to  establish in te n t to  re tu rn  to  the state w here the  evidence showed th a t he re turned fo r  a b rie f 

v is it only once in a 12-year period, he m ainta ined only m o to r vehicle reg istra tion , vo te r registration, 

driver's  license and bar m em bersh ip  in Alaska, and he had no t requested reassignm ent to  Alaska. State, 

D ep 't o f Revenue v. W ilde r, 929 P.2d 1280 (Alaska 1997).

P rohib iting pe rm anen t fund  d is tribu tion  to  illegal aliens. - An adm in is tra tive  regulation, which 

restricted perm anent fund  d iv idend  e lig ib ility  to  aliens w ith  resident alien o r refugee status, fe ll w ith in  

the  delegated a u th o r ity  o f  th e  com m issioner o f revenue to  regulate th e  e lig ib ility  o f individuals fo r 

perm anent fund  d ividends. The regula tion was also constitu tiona l under th e  state and federal equal 

p ro tec tion  clauses. L im iting  th e  d is tribu tion  o f dividends to  those w ho  are law fu l perm anent residents is 

ra tiona lly  related to  leg itim a te  objectives o f th e  dividend program . D ep 't o f Revenue v. Cosio, 858 P.2d 

621 (Alaska 1993).

V alid ity o f regu la tion . - Since the  purpose o f fo rm e r paragraph (8) (now  paragraph 7) is to  

ensure th a t perm anent fund  d iv idends are on ly  given to  perm anent residents and a leg itim ate  function  

o f corresponding regula tions is to  ease the  adm in istra tive  burdens o f de te rm in ing  e lig ib ility , 15 AAC 

23.163, requiring th a t absences do n o t exceed 180 days, is consistent w ith  its s ta tu to ry  purpose. Church 

v. State, 973 P.2d 1125 (Alaska 1999).

Absence fo r  m edica l tre a tm e n t. - "M edica l tre a tm e n t", as defined in th is  section, does no t mean 

m ere ly an absence fro m  th e  sta te  on the  advice o f one's doctor, but im plies some specific therapeutic 

application by m edical personnel; thus, applicants w ho were outside Alaska fo r  nearly tw o -th ird s  o f the  

year-long e lig ib ility  period fo r  th e  perm anent fund  dividend did no t qua lify  fo r  an a llow able absence fo r 

m edical tre a tm e n t, a lthough th e ir  m edical tre a tm e n t may have been m edically advised. Brodigan v. 

Alaska D ep't o f Revenue, 900 P.2d 728 (Alaska 1995).

A regulation, by a llow ing  an absence fo r  applicants receiving m edical tre a tm e n t if  the  absence 

"does no t include a seasonal o r perm anent change o f residence," assures th a t e lig ib ility  is lim ited to  

those residents w ho  are te m p o ra rily  outside actively a ttem pting  to  tre a t th e ir  medical conditions, and is 

consistent w ith  th e  language and purpose o f th is  section. Brodigan v. Alaska D ep 't o f Revenue, 900 P.2d 

728 (Alaska 1995).



M ilita ry  spouse. - Since an absence fo r m ilita ry  service was allow able under the  d e fin itio n  o f 

"s ta te  resident" in AS 43.23.095 p rio r to  its am endm ent e ffective  January 1, 1999, and so was 

"accom panying an e lig ib le  ind iv idua l as the  spouse...of the  e lig ib le  ind iv idual" under 15 AAC 23.163, a 

m ilita ry  spouse absent fro m  th e  sta te  was a resident because she m et both the in te n t and the  allowable 

absence requirem ents. State, D ep 't o f Revenue v. Hale, 978 P.2d 1276 (Alaska 1999).

Dividends p roperly  w ith h e ld . - The state d epartm en t o f revenue properly  w ithhe ld  appellant's 

pe rm anent fund  dividends (PFDs) fo r  1992,1993, and 1994 because th e  absences he reported  from  his 

p rim ary  Alaska residence exceeded th e  180-day period a llow ed under fo rm e r AS 43.23.005(a), 

43.23.095(8), and th e ir im p lem enting  regulations. Schikora v. State, 7 P.3d 938 (Alaska 2000).

Q uoted in State, D ep 't o f Revenue v. Gazaway, 793 P.2d 1025 (Alaska 1990).

Cited in Handley v. State, D ep't o f Revenue, 838 P.2d 1231 (Alaska 1992).




