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4/22014 Parte Highway 2014, Transportation & Public Facilities, State of Alaska

Alaska Department of Transportation & Public Facilities/Parks 
Highway 
Parks Highway Planned Construction Inform ation - 2014

The Alaska Department of Transportation and Public Facilities will perform a significant amount of road 
construction on the Parks Highway during the 2014 construction season. Below is more information 
about each of the projects. For more details, including updated traffic control information such as delays, 
closures and weight restrictions, please visit v.-,ru , aXav katcr. ore

Click yellow areas in the map below to find more information.

2014 PARKS HIGHWAY
PLANNED CONSTRUCTION
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• Scope: Rehabilitate, resurface and construct passing lanes on approximately 13 miles between 
MP 239-252 near Healy. This will include bridgework, grading, paving, culverts and drainage and 
road widening.

• Approximate schedule: Anticipate construction to begin mid-April through October 2014 and 
conclude April-September 2015.

• Im pacts to traffic:

° Accumulated minimum delay of 45 minutes through the project. Reasons for delay will vary 
throughout the season depending on the work being performed, but at any time may 
include:

■ Delays of up to 20 minutes at various locations. During bridge work, expect delays and 
restrictions for overweight vehicles.

■ Five mile stretches of gravel surfaces with reduced speed limits of 45 MPH

■ Half-width lane closures for culvert replacements

■ Single-lane closures at no more than two bridges at a time throughout the project. 
There will be 72 hour break between closures to allow freight to move freely.

• Construction cost: $32 million

• Contractor: QA.P., Inc.

• Funding source: Federal with state match

• Why:

o Safety: This segment is widely regarded as the portion which needs rehabilitation the most. 
Two passing lanes added at MP 251 and MP 246 will provide drivers with means of passing 
slower moving vehicles safely to reduce crashes.

o Cost savings: Several locations throughout the project area require frequent patching. This 
project will reduce maintenance costs by providing a new, more durable pavement structure.

o Drainage: There are approximately 103 culverts throughout the project that will be 
replaced, repaired, cleaned or extended to prevent scouring, protect the road embankment 
and ensure the structure of the road remains stable.

• Contact information: Steve Oswald, Project Engineer, Steve.Oswaidwial;̂  ̂< . (218) 576-
6645

Back to Map

P a r k s  H ig h w a y  P a s s in g  L a n e s ,  S t a g e s  1  &  2  (N o rth e rn  R e g io n )

• Scope:

° Stage 1: Construct three passing lanes. Work includes embankment upgrades, grading, 
paving, drainage, signing and striping at:

http://dot.alasta.gcn/parte2014/ 2/8
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■ MP 272.6 - 274.7 (northbound and southbound lanes) -  23 miles north of Healy

■ MP 265.2 - 267.5 (southbound lanes) -  16 miles north of Healy

° Stage 2: Construct seven passing lanes. Work includes embankment upgrades, grading, 
paving, drainage, signing and striping at:

■ MP 294.1 - 296.2 (northbound and southbound lanes) -  9 miles south of Nenana

■ MP 289.5 - 291.6 (northbound and southbound lanes) -16 miles south of Nenana

■ MP 213.1 - 215.1 (northbound lane only) -  3 miles north of Cantwell

■ MP 197.7 ■ 200.1 (northbound and southbound lanes) -  10 miles south of Cantwell

• Approxim ate schedule: Anticipate construction to begin mid-April through October in 2014 
and April-September in 2015.

• Im pacts to traffic:

o Accumulated delay of 50 minutes through the project. Reasons for delay will vary 
throughout the season, but mostly as a result of major earthwork activities required for the 
construction of passing lanes. Condition of the construction zones at any time may include 
pilot cars, flaggers, unpaved surfaces and grade changes

• Construction cost: $30 million

• Contractor: Great Northwest, Inc.

• Funding source: Federal with state match

• Why:

o Safety: Adding passing lanes will provide drivers with means of passing slower moving 
vehicles safely in order to reduce crashes.

0 Cost savings: This project will reduce maintenance costs by providing a new and more 
durable pavement structure

0 Drainage: Replacing culverts prevent scouring, protect the road embankment and ensure 
the structure of the road remains stable.

• Contact information: Dave Arvey, Project Engineer, Da\ Ki-\r\ ev@abis;ka (907) 451- 
2621

ja ck  to Map

P a r k s  H ig h w a y  2 5 2 - 2 6 3  R e h a b il it a t io n  -  s e a s o n  tw o  r e m a in in g  w o r k  
( N o r t h e r n  R e g io n )

• Scope: Work expected to take place during 2014 includes removing temporary striping, installing 
permanent striping & installing rumble strips.

• Approximate schedule: Construction will be complete by Aug. 31, 2014
http://dot.alastei.gon/parte2014/
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• Im pacts to traffic:

° Accumulated delay of 20 minutes through the project for approximately 3-4 weeks. Reasons 
for delay will vary throughout the season depending on the work being performed, but at 
any time may include:

■ Pilot cars while temporary striping is removed and permanent striping is installed

■ Pilot cars while rumble strips are installed on both sides of the road

• Construction cost: $13 million

• Contractor: Great Northwest, Inc.

• Funding source: Federal

• Why:

o Safety: Adding rumble strips

0 Cost savings: This project will reduce maintenance costs by providing a new and more 
durable pavement structure.

o Drainage: Replacing culverts prevent scouring, protect the road embankment and ensure 
the structure of the road remains stable.

• Contact information: Dave Arvey, Project Engineer, David-Arvev J,-..jska.pav. (907) 451- 
2621

Back lttAiap

P a rk s  H ig h w a y  M P  1 9 4  B ro a d  P a ss  ( N o r t h e r n  R e g io n )

• Scope: Reconstruct approximately one mile of highway and construct a railroad overpass and 
new bridge to cross the middle fork of Chulitna River

• Approximate schedule: Construction will be April-September in 2014; project will conclude 
September 2016.

• Impacts to traffic in 2014:

° Accumulated delay of 20 minutes through the project. Reasons for delay will vary 
throughout the season depending on the work being performed, but at any time may 
include:

■ Flaggers and pilot cars for heavy, off-road equipment entering and exiting the highway 
or working on the shoulders

• Construction cost: Bid opening March 2014

• Funding source: Federal with state match

• Why:

° Safety: Eliminate an “S” curve and remove an at-grade railroad crossing to improve safety 
in the pass for the traveling public.

http://dot.al asle.g cw/parks2014/ 4/8
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o Improve commerce: Remove an at-grade railroad crossing by building a bridge over the 
railroad

• Contact information: Dave Hetman, Project Engineer, D a y a n i  a6a>k.i. jov. (907) 590- 
0219

P a r k s  H ig h w a y  M P  3 0 5 - 3 5 6  C e n t e r lin e  R u m b le  S t r ip s  ( N o r t h e r n  R e g io n )

• Scope: Mill in centerline strips and install new centerline traffic paint between MP 305 and MP 
356

• Approxim ate schedule: Construction will be 2-3 weeks total

• Im pacts to traffic:

o Short delays no longer than 20 minutes 

o Moving flagging operations

• Construction cost: $593,000 (includes identical rumble strips on the Richardson Highway)

• Contractor: Specialized Pavement Markings, Inc.

• Funding source: Federal

• Why:

0 Safety: According to the most recently available crash data, there were 16 crashes in the 
project areas, including one fatality, where drivers crossed the centerline. These types of 
crashes can occur even during dry conditions. ADOT&PF will install rumble strips to mitigate 
these instances where drivers drift across the centerline into opposing traffic, as they are 
widely regarded as the top strategy to reduce these crashes

• Contact information: Jacob Mills, Project Engineer, /jcahAtffis-.i a ; (907) 451-2305

Back to Map

P a r k s  H ig h w a y  M P  3 5 “4 0  P a v e m e n t  P r e s e r v a t io n  ( C e n t r a l R e g io n )

• Scope: Resurface the Parks Highway from the Glenn Highway interchange to Seward Meridian 
Parkway including new striping, guardrail, end treatments and limited structural section repairs. 
Work also consists of repairing the expansion joint of the Seward Meridian Parkway bridge.

• Approximate schedule: Construction is expected for August 2014 and will be completed by 
Oct. 1, 2014.

• Im pacts to traffic:

0 Night work mainly -  7 p.m. to 7 a.m.

o May be temporary7 intermittent lane closures during day and night but will avoid peak traffic 
hours

http://claLalasla.gov/parte2014/ 5/8
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• Construction cost: TBD

• Contractor: not yet selected

• Funding source: Federal with state match

• Why:

o Cost: Extends the service life of from the Glenn/Parks interchange to the Seward Meridian 
Parkway.

° Safety: Eliminating ruts, repairing the expansion joint of the Seward Meridian Parkway 
bridge, upgrading guardrail and installing new striping will provide a safer driving 
experience.

• Contact information: Kevin Jackson, Design Manager, kevia.iacksQn  ̂alaska,giay. (907) 269- 
0641

Back to Map

P a r k s  H ig h w a y  M P  1 2 3 - 1 4 6  P a v e m e n t  R e s u r f a c in g  ( C e n t r a l R e g io n )

° Scope: Rehabilitate existing base with a foamed asphalt section which will be surfaced with 
up to 4” of asphalt concrete. Selected areas may require dig-outs. Drainage, clearing, signing, 
guardrail and other miscellaneous items of work will be done as necessary. Striping and 
rumble strips will be replaced.

o Approximate schedule: Tentatively scheduled for July through September 2014

°  Im pacts to traffic:

■ Accumulated possible delay of one hour through the project.

■ During bridge work, expect delays and restrictions for overweight vehicles.

■ Pilot cars and flaggers will direct traffic.

■ Five mile stretches of gravel surfaces with reduced speed limits of 45 MPH

■ Single-lane closures at no more than two locations at a time throughout the project. 
There will be 72 hour break between closures to allow freight to move freely.

0 Funding source: Federal with state match

0 Why:

■ Extend the useful life of the roadway: The general condition of the existing 
pavement is poor. Resurfacing this area will eliminate ruts and cracks, reducing 
maintenance costs.

■ Support commerce by reducing weight restrictions: This portion of the 
highway is subject to seasonal weight restrictions during the spring thaw, affecting the 
roadway’s usability for hauling freight to the Interior and the North Slope.

0 C o n t a c t  in f o r m a t io n :

http://dot.al aska.g ov/par ks2014/
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■ Stephen Ryan, Design Manager, gtcv*- ry asa;aska..pav. (907) 269-0537

■ Laura Paul, Construction Project Manager, . (907) 269-0450

Back to Maa?

P a r k s  H ig h w a y  M P  4 3 .5 - 4 4 . 5  ( C e n t r a l R e g io n )

o Scope: Improve capacity by extending the existing five-lane (four lanes with a two-way 
center left turn lane) from Lucas Road to Church Road, installing illumination, and improving 
the existing pedestrian pathway.

° Approximate schedule: Construction will be April - November 2014.

° Im pacts to traffic:

■ Travel will be restricted from 8 p.m. to 5 a.m. with a maximum 20 minute delay during 
paving operations.

■ Pilot cars and flaggers will direct traffic.

■ Traffic restrictions to be mostly conducted at night with occasional restrictions during 
the day outside peak commuting hours.

° Construction cost: $17 million

o Contractor: Quality Asphalt Paving, Inc.

° Funding source: Federal with state match

o Why:

■ Safety: Concerns have arisen at major intersections and for turning movements on 
and off the highway, as well as for non-motorized travel and off-road vehicles that use 
the corridor.

■ Capacity improvement. Traffic on the road has increased dramatically in recent 
years due to local development and increased through traffic.

■ First portion o f multi-phase project (Lucus Road to Big Lake Road) estimated to 
be constructed between 2014 - 2018.

0 Contact information: Laura Paul, Construction Project Manager, ’ .• ara.p^u... alalia 
(907) 269-0450

Back io  Maj>

R e g io n a l  P u b l i c  I n f o r m a t io n :

Meadow Bailey
Northern Region Public Information Officer 
raead^ : : . _ e -v. 907-451-5307

Jill Reese
Central Region Public Information Officer

http://dot.alaste.gov/parte2014/ 7;

http://dot.alaste.gov/parte2014/


4/2/2014 Parks Highway 2014, Transportation & Public Facilities, State of Alaska

iiljreesei.-' alaska.gov. 907-269-0772

Above Photo Banner: Work Zone on Parks Highway at MP 206. photo by Stacy Skrivanek, Alaska
DOT&PF

Department of Transportation
& Public Facilities
PO Box 112500
3132 Channel Drive
Juneau, Alaska 99811-2500
Phone: 907-465-3900 11 907-586-8365 (FAX)
State of Alaska © 2 0 1 1  'aV?
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az
Category

General

Equity

Midstream

Upstream

Downstream

Other

Preliminary Agreements to be Negotiated Should Enabling Legislation Pass

Agreement(s)______________________ Signatory/Lead_____________ Counterparty______________Execution Consultation_________ Legislative Approval

AGIA Termination DNR/DOR TC Q2 2014 No

Equity Option Agreement (EOA) DNR TC, AGDC Q2 2014 DOR No
Exercise Equity Option AG DC TC Q4 2015 DOR Appropriation
JVA (Pre-FEED) Joint Venture Agreement AG DC AKLNG Project Parties Q2 2014 DNR/DOR Appropriation
JVA (FEED) Joint Venture Agreement AG DC AKLNG Project Parties Q 1 2016 DNR/DOR Appropriation

Precedent Agreement (PA) DNR TC Q2 2014 DOR No
Midstream Services Agreement (FTSA) DNR TC Q4 2015 DOR Yes
Liquefaction Services Agreement DNR AGDC Q4 2015 DOR Yes

Lease Modification DNR Producer Parties Q4 2015/FID DOR No
Balancing and Offtake DNR Producer Parties Q4 2015 DOR Yes

Preliminary Marketing/Disposition Agreements DNR Individual Producer Party or Other Q4 2015/FID DOR/AGDC Yes

Financing DOR TBD TBD/FID DNR Yes - Public Vote?
Impact Payment & PILT Proposal/Recommendations DOR AKLNG Project Parties Q4 2014 Communities Yes - Statutory changes to enabl
Sales and Purchase Agreement (SPA) DNR/Marketer LNG Buyers TBD/FID DOR/AGDC Yes

Notes:

1. The list may not be inclusive of all the potential agreements necessary to advance the AKLNG Project.
2. "Agreement(s)" can include multiple agreements/contracts.
3. The "consultation" column reflects CS SB 138 fin am

Prepared by Department of Revenue/Department of Natural Resources. Revised 4/3/2014



B a k e r  &  M i l l e r  p l l c

SUITE 300 

2401 PENNSYLVANIA AVE., N.W.
WASHINGTON, D.C. 20037

TELEPHONE: (202) 663-7820 
FACSIMILE: (202) 663-7849

March 23,2014

VIA E-Mail
Alaska State Legislature 
Budget & Audit Committee 
State Capitol, Room 514 
Juneau, Alaska 99801

Re: The Alaska LNG Project

We have been asked to advise the State of Alaska (“State”) on whether there are risks,, 
and ways to minimize any such risks, under the federal antitrust laws in connection with the 
proposal for the State and four others to create a joint venture that would transport gas and 
produce LNG for consumption within Alaska and for export by ship to other markets.

In rendering this advice, we are primarily relying on information contained in (i) the 
Heads of Agreement dated January 14, 2014, among the State, the Alaska Gasline Development 
Corporation (“AGDC”), TransCanada Alaska Development Inc., ExxonMobil Alaska Production 
Inc., ConocoPhillips Alaska, Inc., and BP Exploration (Alaska) Inc. (“HOA”); (ii) the 
Memorandum of Understanding among the State, the TransCanada Alaska Company, LLC, 
Foothills Pipe Lines Ltd. and TransCanada Alaska Development Inc.; (iii) House Bill No. 277, 
introduced January 24, 2014; and (iv) the Senate Bill No. 138, also originally introduced January 
24,2014, but apparently subsequently modified.

Under the Heads of Agreement and HB 277, the Legislature is proposing to create a new 
a new AGDC subsidiary, AGDCS, to explore the feasibility of, and to develop, a large diameter 
gas pipeline from the North Slope and a LNG production plant in Southern Alaska.1 Like its 
parent, AGDCS would be “a public corporation and government instrumentality for 
administrative purposes of the corporation, but having a legal existence separate from the state.” 
[SB Section 7; HB Section 7] The Board of Directors would consist of the corporation’s 
chairman, two state commissioners, and four public members selected by the Governor and

1 We understand that a prior version of SB 138 also contemplated that AGDC would incorporate 
a new subsidiary. That feature is not contained in the current version of the Senate Bill. In any 
case, the existence of a separate subsidiary to AGDC does not affect the analysis contained 
herein.



serving at his pleasure. AGDCS would be one of the five corporate participants in the project; 
the other four are TransCanada Alaska Development Inc., ExxonMobile Alaska Production, Inc., 
ConocoPhillips Alaska, Inc., and BP Exploration (Alaska) Inc. (the latter three collectively “the 
Producers”) {see HOA).2

This project is generated by the need for the State and the Producers to respond to the 
changing market for natural gas in North America, largely as a result of the recent economical 
development of significant gas reserves from shale. This development has substantially 
increased the amount of gas already being supplied in the United States, and thereby made it 
uneconomic to build the previously planned Canadian natural gas pipeline from the North Slope 
to the Lower 48 US states. The Producers have large reserves of natural gas, and the State shares 
their strong interest in finding markets for it. This reality has led the State to join with the 
producers to develop the concept of (i) an 800 mile joint venture pipeline from the North Slope 
to southern Alaska and (ii) a large scale LNG plant and related facilities to convert the gas into a 
form that could be exported by ship, while also providing for distribution to Alaska residents in 
the more populous southern part of the State.

We believe that this large-scale, capital intensive project can be justified by applying the 
normal antitrust analysis contained in the Sherman and Clayton Acts; and any antitrust risks that 
remained could be eliminated by strengthening the legislative mandate to be sure that whole 
LNG project could be qualified for immunity under the so-called “state action” doctrine.

Antitrust Issues Related to the Creation of the LNG Joint Venture

There are generally two sets of antitrust questions that must be examined when a joint 
venture is being created: (1) Is the joint venture undertaking an activity that its members could 
not perform efficiently on an individual basis? (2) Is the size of the venture appropriate to its 
goals? In the case of the proposed Alaska LNG joint venture, the answers to these questions are 
clearly “yes”.

Where the joint venture is performing what the members have previously done on an 
individual basis, it may be treated as a de facto merger and hence struck down if it encompasses 
an unnecessarily high proportion of market participants. See, e.g., United States v. Columbia

Alaska State Legislature
March 23, 2014
Page 2 o f 6

2 We note that, to the extent that AGDC/AGDCS would become an owner of a newly created 
entity or otherwise acquire interests in an entity to develop, own or operate an LNG plant, the 
acquisition of such interests could potentially implicate the Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, as amended. 15 U.S.C. § 7a. This statute is a notification statute 
which requires parties involved in certain acquisitions of voting securities or assets to notify the 
federal government before consummating such acquisition. At present, we do not seem to have 
sufficient information to advise the State on whether any such notification would be required, or 
if an exemption from such notification would be available.



Pictures Industries, Inc., 507 F. Supp. 412 (S.D.N.Y. 1980), aff’d  mem. No 81-6003 (2d Cir. 
1981). Alternatively, it may be treated as a thinly-veneered cartel, engaged in joint price fixing 
or market division. See Timken Roller Bearing Co. v. United States, 341 US 593 (1951); United 
States v. Dynalectric Co., 859 F.2d 1559 (11th Cir. 1988). This problem does not appear with 
regard to the Alaska LNG joint venture. Pipelines and LNG production plants are subject to very 
large economies of scale. We are not aware of any evidence that any entity has plans to build a 
pipeline and LNG production plant on their own. And, given the regulatory approvals required 
for such a project, there appears to be no efficient way to meet the need to transport the gas 
except via a very large diameter pipeline that is being proposed. It would seem highly unlikely 
that the State (or the federal government) would approve for environmental and other reasons the 
building of multiple pipelines and LNG plants. Thus, single, larger scale facilities are perhaps 
the only practicable alternative to transport and market the North Slope gas.

The situation is quite different if a joint venture among some competitors is performing a 
necessary and efficient function, and the existing members exclude their rivals from access to the 
venture. Then the joint venture may be found to have engaged in a form of illegal boycott under 
Section 1 of the Sherman Act. See United States v. Terminal RR Assn. o f  St. Louis, 224 US 383 
(1912); Associated Press v. United States, 326 US 1 (1945); United States v. Realty Multi-List, 
629 F.2d F.2d 1351 (5th Cir. 1980). In these cases, the normal remedy is compulsory access for 
the non-member competitors. But this problem does not appear present with proposed Alaska 
LNG joint venture either. The Producers are major sources of natural gas from the North Slope 
and there is no evidence that there is any other gas producer who has been denied participation in 
the project. As long as the joint venture pipeline is willing to transport the gas of any smaller 
producers on reasonable terms, there is simply no antitrust issue with basic creation of the LNG 
joint venture. Such conditions appear to be reflected in the HOA where it specifically states that 
the State share of capacity would be owned and operated “on terms that would provide access for 
third-parties.” HOA, Tf 6.3b.

1. Antitrust Issues Concerning Operational Rules of a Joint Venture

There has been a lot more antitrust litigation over how joint ventures actually operate 
than over their creation. A rule or decision of a joint venture will be treated as an “agreement” 
among its participating members and therefore subjection to more stringent antitrust scrutiny 
under Section 1 of the Sherman Act than a single firm monopolist would be for doing the same 
thing. See American Needle v. NFL, 130 S.Ct. 2201 (2010). However, it has become clear that, 
where the joint venture is performing a function that involves some plausible efficiencies, that its 
rules and decisions will be adjudicated under fact-intensive balancing process embodied in the 
so-called “rule of reason”, rather than a per se prohibition. See NCAA v. Board o f  Regents, 468 
US 85 (1984). Thus the joint venture can set the prices and terms when it is offering a product

Alaska State Legislature
March 23, 2014
Page 3 o f 6



that is based on competitively produced inputs from its members. See Broadcast Music, Inc. v. 
Columbia Broadcasting System, Inc., 441 US 1 (1979).

Reviewing the terms of the proposed joint venture among the State and the Producers, we 
do not see any rules that cause us immediate antitrust concern. The joint venture, as we 
understand it, will be the producer of the LNG gas for export and the seller of natural gas to the 
utilities serving consumers in Alaska. It will be free to set prices, quantities and terms for 
delivery without facing unusual antitrust risks. Texaco Inc. v. Dagher, 547 U.S. 1. In addition, 
the prices at which gas will be delivered to the venture will apparently be discussed/submitted to 
the Federal Energy Regulatory Commission for review and approval. See HOA, f  6.4a. Such 
prices will therefore be considered regulated and will be essentially free from challenge under 
the so-called “filed rate doctrine” which prohibits antitrust damage actions in situations where 
rates were submitted/authorized by an agency with authority to determine whether the rate was 
appropriate. Keogh v. Chicago & Northwestern Railway Co., 260 U.S. 156 (1922); Wah Chang 
v. Duke Energy Trading and Mktg. LLC, 507 F.3d 1222, 1226 (9th Cir. 2007).

We have reviewed Appendix A (entitled “Pro-Expansion Principles”)  to the Heads of 
Agreement. We believe this has been done in a particularly effective way to avoid antitrust risks. 
A periodic problem occurs in a monopoly joint venture among competitors if one or more 
partners can veto expansion as a way to restrict supply and thereby generated supply shortages 
and higher prices in the downstream market. See United States v. Pan American World Airways, 
Inc., 193 F. Supp. 18 (S.D.N.Y. 1961), rev ’d  on other grounds, 371 U.S. 296 (1963).

However, in Appendix A, it is made clear that any partner (including the State) may 
cause an expansion of the pipeline or the LNG plant so long as the Expansion Party will finance 
the addition and certain other conditions are met. The fact the State is a full partner makes this 
safeguard even stronger. Assume for some reason that the Producers wanted to hold down the 
pipeline capacity because they believed that resulting shortfall would result in higher prices for 
themselves. In these circumstances, the State could still exercise its right to be an Expansion 
Party, and thereby protect the consumer interests of its residents and voters.

2. Further Reducing Any Antitrust Risks by Enhancing the Legislative Mandate

As we have indicated, we do not see significant antitrust risks being generated by LNG 
joint venture’s creation or proposed operation. However, we have also had considerable 
experience where antitrust claims were made against a joint venture for tactical or anti­
competitive reasons. The objector will formulate a “price fixing” or “boycott claim” which may 
be disruptive and expensive to defend. Because of the substantial expense of defending antitrust

Alaska State Legislature
March 23,2014
Page 4 of 6



litigation, the trouble-making plaintiff can impose serious costs on a joint venture and thus 
sometimes even cause it to abandon its preferred course.3

It is for the purpose of reducing any such risks that we make the following comments on 
how the proposed legislation could be modified to ensure that the LN G joint venture could gain 
the ability to make a strong “state action” exemption defense if  sued by a troublemaking plaintiff 
or class of alleged victims assembled by some opportunistic lawyers.

First recognised in Parker v. Brown, 317 U.S. 341 (1943), the state action doctrine is a 
judicially-created exemption to the application of the federal antitrust laws where a state has 
imposed a restraint on competition. The state action doctrine immunizes anti-competitive 
conduct by private parties if  a two-part test can be satisfied: (1) the challenged restraint must be 
one “clearly articulated and affirmatively expressed as state policy” and (2) policy must be 
“actively supervised” by the state itself. For entities that are considered the “state” for the 
doctrine’s purpose, the second prong need not be established because the state presumably 
supervises itself.

Stated another way, in the absence of clear intent by the federal government to the 
contrary, the state action doctrine specifically allows a state to withdraw a sector of the economy 
from the competitive forces of the marketplace. As one court of appeals explained, “[wjhile 
individual anti-competitive acts of state governments may be considered unwise or 
counterproductive, the decision to make such choices lies within the sovereign power of the 
states. Congress did not intend to override important state interests in passing the Sherman Act.” 
A.D. Bedell Wholesale Co. v. Philip Morris Inc., 263 F.3d 239,255 (3d C ir. 2001).

Here, the State of Alaska could make clear that, whatever its other goals and the antitrust 
risks of the Alaska LN G  venture may be, it intends that its legislation and the subsequent 
operation of A G D C/A G D CS to displace the role of competition in the development and 
marketing of Alaska North Slope gas.4 For example, it could make somewhat clearer that the 
State’s ultimate goal in passing HB No. 277 and SB No. 138 is to maximize the revenues from
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3 See, e.g., Robert H. Bork, TH E AN TITRU ST PARADOX (1978) ("Litigation can be a 
particularly effective form of predation. Litigation can often be framed so the expenses to each 
party w ill be about the same....Expenses in complex business litigation can be enormous, not 
merely direct legal fees and costs but in diversion of executive time and effort and in the 
disruption of the organization's regular activities.") The incentives here may be modified 
somewhat by Alaska Rule of C iv il Procedure 82 which incorporates a prevailing party attorneys’ 
fee rule.
4  W hile we do not opine on existing Alaska law, we note that we did not come across a 
provision in  existing legislation that makes clear that the State wants to displace market-based 
competition with its own market and/or regulatory structure with regard to the marketing of ANS 
gas.



the production of sale of ANS gas, consistent with the presumed goals of the producers. But see 
Alaska Gasline Port Auth. v. ExxonMobil Corp., 2006-1 Trade Cas. (CCH ) H 75,312 (D. Alaska 
2006) (Port Authority could not maintain action against gas producers for failing to supply gas to 
pipeline because, among other things, of apparent preemption of such actions by Stranded Gas 
Development Act, Alaska Stat. § 43.82.010. et seq.).

By making such goals clear in the legislation, Alaska would virtually eliminate (what we 
believe in any event is minimal) antitrust risk to AGD C and AGD CS in participating in such a 
venture. It has the virtue of allowing the state to determine if  it also wants to extend such 
protection to the private parties participating in the Project because to do so, Alaska would need 
to establish some mechanism to “actively supervise” their activities within the Project to ensure 
that those activities are consistent with the State’s goals in authorizing the Project in the first 
instance. Such a role could be played by the Board of A G D C/A G D CS, which is comprised of, 
among others, state officials and public citizens appointed by the governor, or another agency or 
entity of the State of Alaska, if  the State so desires it.

We trust that this letter is helpful in explaining the apparent federal antitrust law 
treatment of the proposed Alaska LN G Project and related legislation. We would be pleased to 
expand upon on our analysis should the Legislature or the Committee so desire or to address any 
specific questions that the Legislature or the Committee may have.

Sincerely,

L ,

W. Todd M iller
Donald I. Baker

Alaska State Legislature
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Charles F. Schuetze

Of Counsel

RAUTIGAM F. Steven Mahoney

Attorneys at Law - A Professional Corporation

March 24, 2014 Via E-m ail

Alaska State Legislature 
Legislative Budget & Audit Committee 
State Capitol, Room 514 
Juneau, Alaska 99801

Re: Whether the Alaska Gasline Development Corporation’s Interest in the Gas
Project Contemplated by the Memorandum of Understanding, Heads of 
Agreement, and SB 138 and HB 277 Would Be Exempt from Federal 
Taxation

Our File No. 12463-01

Ladies and Gentlemen:

The Legislative Budget & Audit Committee of the Alaska State Legislature has 
requested advice about the tax implications and antitrust issues associated with the 
Governor of Alaska’s gas pipeline and liquefied natural gas proposal. This letter addresses 
the tax exemption implications of the proposal, and revises and expands on the letter of 
March 23, 2014. The antitrust implications of the proposal are addressed in the March 23, 
2014 letter of Baker & Miller PLLC.

We have been asked to review: the December 12, 2013 Memorandum of 
Understanding among the State of Alaska (“State”), Trans-Canada Alaska Company, LLC, 
Foothills Pipe Lines Ltd., Trans-Canada Alaska Development Inc.fTrans-Canada”); the 
January 14,2014 Heads of Agreement among the State, the Alaska Gasline Development 
Corporation (“AG D C”), Trans-Canada, ExxonMobil Alaska Production Inc., ConocoPhillips 
Alaska, Inc. and BP Exploration (Alaska) Inc., and the pending enabling legislation, 
originally submitted as Senate Bill 138 and House Bill 277.

The Memorandum of Understanding, the Heads of Agreement, and the current 
versions of Senate Bill 138 and House Bill 277 contemplate that the State would take an 
equity interest in part or all of an Alaska liquefied natural gas project, including design, 
development, construction and operation of the infrastructure and services required to

845 K Street Anchorage, Alaska 99501 telephone: (907) 334-5600 facsimile: (907) 334-9958 
chuck@mb-lawvers.com www.mb-lawvers.com
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transport, liquefy, ship and market natural gas and associated hydrocarbons, specifically 
including a Prudhoe Bay unit gas transmission line, a Point Thomson unit gas transmission 
line, a gas pipeline, a gas treatment plant, a liquefied natural gas plant, and a marine 
terminal (the “Project”), and involving State ownership of, or participation in, up to 25% of 
the Project (the “Interest"). (As would be provided in A S 31.25.005(5) and A S 31.25.390(7) 
(Sec. 2 of C S  for Senate Bill No. 138 (FIN) am)).

The purpose of the Project includes developing natural gas pipelines, to deliver 
natural gas in-state for the maximum benefit of the people of Alaska, to provide economic 
benefits and revenue to the State, and to maximize royalty and tax revenues from Alaska 
natural gas. (As would be provided in A S 31.25.005 (Sec. 1 of C S  for Senate Bill No. 138 
(FIN) am)).

The State’s Interest in the Project would be held by AGDC,

a public corporation and government instrumentality acting in the best 
interest of the state for the purposes required by A S 31.25.005, located for 
administrative purposes in the Department of Commerce, Community, and 
Economic Development, but having a legal existence independent of and 
separate from the state.

(As would be modified in A S 31.25.010 (Sec. 2 of C S  for Senate Bill No. 138(FIN) am)).

AGDC is governed by a board of directors consisting of five public members, 
appointed by, and serving at the pleasure of, the governor and subject to confirmation by 
the legislature and two individuals designated by the governor that are each the head of 
a principal department of the State. A S 31.25.020. The AGDC board shall appoint a 
program director and executive director for the Project. A S 31.25.040(d) and 31.25.045. 
The personnel of AGDC are exempt from A S 39.25, the State Personnel Act. A S 
31.25.065.

AGDC has been granted the power of eminent domain, exercisable by filing a 
declaration of taking under A S 09.55.240 - 09.55.460, to acquire land or an interest in land 
that is necessary for the Project; the exercise of powers by AGDC may not exceed the 
permissible exercise of the powers by the State. A S 31.25.080(a)(4), as would be modified 
in Sec. 4 of C S  for Senate Bill No. 138 (FIN) am.

The board of AGDC has been granted the power to “adopt regulations to carry out 
the purposes of [AS 31.25]”). AS 31.25.130(c). AGDC is generally required to post 
proposed regulations for public comment at least 15 days prior to adoption. AS 
31.25.130(d). Regulations adopted by AG D C’s board shall be made available to members 
of the public and to the chair of the Administrative Regulation Review Committee under AS 
24.20.400-24.20.460. A S 31.25.130(a).

A laska State Legislature
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AGDC has been given access by statute to the information of departments, 
agencies, and public corporations of the State that is directly related to the planning, 
financing, development, acquisition, maintenance, construction, or operation of the Project. 
All departments, agencies, and public corporations of the State are required to cooperate 
with, and provide information, services, and facilities to AGDC, and are generally required 
to give priority to processing authorization applications and other requests of AGDC. 
Further, the Department of Natural Resources is generally required to grant AGDC a 
right-of-way lease under A S 38.35 for the Project’s gas pipeline transportation corridor at 
no appraisal or rental cost. A S 31.25.090.

The revisions proposed in SB  138 and HB 277 to A S 31.25.110 would authorize a 
Project fund, established in AGDC and consisting of money appropriated to it. AGDC would 
be responsible for fund management, but may contract with the Department of Revenue 
for fund management. If money were appropriated to the fund to finance the cost of the 
Project, AGDC would create an account in the fund for that purpose and hold the money 
appropriated for that purpose in that account. AGDC may use money appropriated to the 
fund without further appropriation for the purpose of managing the fund, for purposes 
related to the Project, and for purposes of transferring net revenue received to an 
appropriate fund as determined by the commissioner of revenue in consultation with the 
commissioner of natural resources.

AGDC has the powerto form subsidiary corporations to develop, construct, operate, 
and finance in-state natural gas pipeline projects or other transportation mechanisms, 
although this power does not seem to cover owning an interest in a gas liquification plant 
and/or marine terminal, powers which seem to be reserved to AGDC itself. A S 31.25.120.

I. Whether AGDC Qualifies as a Political Subdivision of the State of Alaska.

If AGDC qualifies as a political subdivision of the State of Alaska for tax purposes, 
its income would not be subject to federal taxation, under the doctrine of implied statutory 
immunity.

Income earned bv a state, a political subdivision of a state. . . .  is generally
not taxable in the absence of specific statutory authorization for taxing such
income.

Rev. Rul. 87-2 (emphasis added).

A laska  State Legislature
March 24, 2014
P a g e  3



The income of states and their political subdivisions is exempt from federal taxation 
because, with one exception,1 the Internal Revenue Code does not expressly impose a tax 
on them. States and their political subdivisions are protected by implied statutory immunity, 
implied from the failure of the Internal Revenue Code to either expressly subject them to, 
or exempt them from, federal income taxation.2 E.g., Rev. Rul. 87-2; Estate of Alexander 
J. Shamberg, 3 T.C. 131,146 (1944), acq., 1945 C.B. 6, affd, 144 F.2d 998 (2d Cir. 1944), 
1945 C.B. 335, cert, denied, 323 U.S. 792 (1944).

A political subdivision is a division of the state which has been delegated the right 
to exercise part of the powers of a sovereign. Id. To determine whether AGDC qualifies as 
a political subdivision of the State, and under implied statutory immunity is not subject to 
federal income taxation, the IR S applies the Treasury regulations interpreting § 103 of the 
Internal Revenue Code. Rev. Rul 77-164; see also GCM 36,994 (Feb. 3, 1977). Under 
Treas. Reg. § 1.103-1 (b), a “political subdivision” refers to “any division of any State or 
local governmental unit which is a municipal corporation or which has been delegated the 
right to exercise part of the sovereign power of the unit.” Sovereign powers include the 
power to tax, the power of eminent domain, and the police power. Rev. Rul. 77-164; Estate 
of Shamberg.

The first case to analyze the sovereign powers that a state or local subdivision must 
have to establish implied statutory immunity from federal taxation was the Estate of 
Shamberg, which concerned the Port of New York Authority (“Port Authority”). Estate of 
Shamberg is particularly important, as the structure of the Port Authority resembles in key 
respects the structure of AGDC. Specifically, the Port Authority was

endowed with the power of eminent domain, and with certain police powers, 
including the promulgation and enforcement of regulations for the conduct 
of navigation and commerce in the area defined as the Port of New York 
District.

Estate of Shamberg, 3 T.C. at 143.

AGDC likewise has the same two of the three sovereign powers, namely the power 
of eminent domain and certain police powers. First, A S 31.25.080(a)(4) provides that

A laska  State Legislature
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1 Namely, IRC § 511(a)(2)(B) imposes the unrelated business income tax on state colleges and 
universities.

2 Implied statutory immunity is different from the constitutional doctrine of intergovernmental tax 
immunity, which formerly provided substantial protection to states and their political subdivisions from 
federal taxation. However, the Supreme Court of the United States has in recent decades held that states 
and their political subdivisions have no broad constitutional protection from federal taxation. E.g., New 
York v. United States, 326 U.S. 572 (1946), and Garcia v. San Antonio Metropolitan Transit Authority, 469 
U.S. 528(1985).



A G D C  h a s  t h e  p o w e r  o f  e m i n e n t  d o m a i n .  S e c o n d ,  A G D C  h a s  s i g n i f i c a n t  p o l i c e  p o w e r s - A S  
3 1 . 2 5 . 1 3 0 ( c )  p r o v i d e s  t h a t  t h e  b o a r d  o f  A G D C  “m a y  a d o p t  r e g u l a t i o n s  t o  c a r r y  o u t  t h e  
p u r p o s e s  o f  [ A S  3 1 . 2 5 ] ”) .

A G D C ’s  p o w e r  u n d e r  A S  3 1 . 2 5 . 1 3 0 ( c )  t o  “a d o p t  r e g u l a t i o n s  t o  c a r r y  o u t  t h e  
p u r p o s e s  o f  [ A S  3 1 . 2 5 ] ” i s  a n  e x a m p l e  o f  a  p o l i c e  p o w e r ,  o n e  o f  t h e  s o v e r e i g n  p o w e r s  t h a t  
c a n  q u a l i f y  A G D C  a s  a  p o l i t i c a l  s u b d i v i s i o n  ( a n d  c o r r e s p o n d i n g l y  e x e m p t  it  f r o m  t a x a t i o n ) .  
T h e  p o l i c e  p o w e r

e m b r a c e s  r e g u l a t i o n s  d e s i g n e d  t o  p r o m o t e  t h e  p u b l i c  
c o n v e n i e n c e  o r  t h e  g e n e r a l  p r o s p e r i t y ,  a s  w e l l  a s  r e g u l a t i o n s  
d e s i g n e d  t o  p r o m o t e  t h e  p u b l i c  h e a l t h ,  t h e  p u b l i c  m o r a l s  o r  t h e  
p u b l i c  s a f e t y .

Philadelphia Nat'l Bank v. U.S., 6 6 6  F . 2 d  8 3 4 ,  8 4 0  ( 3 d  C i r .  1 9 8 1 ) ,  cert, denied, 4 5 7  U . S .  
1 1 0 5 ,  7 3  L .  E d .  2 d  1 3 1 4 ,  1 0 2  S .  C t .  2 9 0 4  ( 1 9 8 2 )  ( q u o t i n g  Chicago, Burlington & Quincy 
Ry. Co. v. Illinois ex re! Drainage Comm'rs, 2 0 0  U . S .  5 6 1 ,  5 9 2  ( 1 9 0 6 ) ) .

Estate o f Sham berg  f o u n d  t h a t  t h e  P o r t  A u t h o r i t y ’s  p o l i c e  p o w e r s  i n c l u d e d  “t h e  
p r o m u l g a t i o n  a n d  e n f o r c e m e n t  o f  r e g u l a t i o n s  f o r  t h e  c o n d u c t  o f  n a v i g a t i o n  a n d  c o m m e r c e  
in  t h e  a r e a  d e f i n e d  a s  t h e  P o r t  o f  N e w  Y o r k  D i s t r i c t . ” A s  d i s c u s s e d  a b o v e ,  A S  3 1 . 2 5 . 1 3 0 ( c )  
a u t h o r i z e s  A G D C  t o  “a d o p t  r e g u l a t i o n s  t o  c a r r y  o u t  t h e  p u r p o s e s  o f  [ A S  3 1 . 2 5 ] ” F u r t h e r ,  
A S  3 1 . 2 5  a u t h o r i z e s  A G D C  t o  b u i l d  a n d  o w n  a n  i n t e r e s t  in  f e e d e r  a n d  t r a n s m i s s i o n  n a t u r a l  
g a s  p i p e l i n e s ,  a n d  a  r e l a t e d  L N G  p l a n t  a n d  m a r i n e  t e r m i n a l .  In  s u m ,  t h e  r e g u l a t o r y  p o w e r  
u n d e r  A S  3 1 . 2 5 . 1 3 0 ( c )  i s  s i m i l a r  t o  t h e  r e g u l a t o r y  p o w e r  h e l d  b y  t h e  P o r t  A u t h o r i t y  a t  i s s u e  
in  Estate o f Sham berg .

A l l  t h r e e  s o v e r e i g n  p o w e r s  n e e d  n o t  b e  d e l e g a t e d  f o r  A G D C  t o  q u a l i f y  a s  a  p o l i t i c a l  
s u b d i v i s i o n  f o r  p u r p o s e s  o f  §  1 0 3 .  R e v .  R u l .  7 7 - 1 6 4 ,  c i t i n g  Estate o f  Shamberg, s t a t e s  t h a t :

T h r e e  g e n e r a l l y  a c k n o w l e d g e d  s o v e r e i g n  p o w e r s  o f  s t a t e s  a r e  t h e  p o w e r  t o  
t a x ,  t h e  p o w e r  o f  e m i n e n t  d o m a i n ,  a n d  t h e  p o l i c e  p o w e r  . . . .  It  i s  n o t  
n e c e s s a r y  t h a t  a l l  t h r e e  o f  t h e s e  p o w e r s  b e  d e l e g a t e d . H o w e v e r ,  p o s s e s s i o n  
o f  o n l y  a n  i n s u b s t a n t i a l  a m o u n t  o f  a n y  o r  a l l  s o v e r e i g n  p o w e r s  i s  n o t  
s u f f i c i e n t . "

( E m p h a s i s  a d d e d . )

I R S  p r i v a t e  l e t t e r  r u l i n g s  r o u t i n e l y  g r a n t  p o l i t i c a l  s u b d i v i s i o n  s t a t u s  t o  e n t i t i e s  t h a t  
h a v e  o n l y  o n e  o f  t h e  t h r e e  s o v e r e i g n  p o w e r s ,  s u c h  a s  a  l i b r a r y  d i s t r i c t  w i t h  t h e  p o w e r  o f  
t a x a t i o n ,  a  s c h o o l  d i s t r i c t  w i t h  t h e  p o w e r  o f  e m i n e n t  d o m a i n ,  o r  a  h e a l t h  c a r e  a u t h o r i t y  w i t h  
t h e  p o w e r  o f  e m i n e n t  d o m a i n .  E l l e n  P .  A p r i l l ,  T h e  I n t e g r a l ,  t h e  E s s e n t i a l ,  a n d  t h e

A la s k a  S ta te  L e g is la tu re
M a rc h  2 4 , 2 0 1 4
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I n s t r u m e n t a l :  F e d e r a l  I n c o m e  T a x  T r e a t m e n t  o f  G o v e r n m e n t a l  A f f i l i a t e s ,  23 Iowa J. Corp. 
L. 803, 808-9 (1998).

I f  A G D C  i n t e n d s  t o  q u a l i f y  f o r  f e d e r a l  t a x  e x e m p t i o n  u n d e r  i m p l i e d  s t a t u t o r y  
i m m u n i t y ,  it i s  e s s e n t i a l  t h a t  A G D C  r e t a i n  s u b s t a n t i a l  p o l i c e  ( i . e . ,  r e g u l a t o r y )  p o w e r s  u n d e r  
A S  3 1 . 2 5 . 1 3 0 ( c ) ,  in  a d d i t i o n  t o  t h e  p o w e r  o f  e m i n e n t  d o m a i n .  G e n e r a l  C o u n s e l  
M e m o r a n d u m  3 7 , 7 7 1  n o t e d  t h a t :

W h a t e v e r  d o u b t  e x i s t s  a s  t o  e x a c t l y  w h a t  c o n s t i t u t e s  t h e  m i n i m u m  a m o u n t  
o f  r e q u i r e d  “s o v e r e i g n  p o w e r ” t h i s  O f f i c e  i s  u n p r e p a r e d  t o  c o n c e d e  t h a t  t h e  
p o s s e s s i o n  o f  o n l y  o n e  s o v e r e i g n  p o w e r  i s  s u f f i c i e n t .  W e  a r r i v e  a t  t h i s  
c o n c l u s i o n  a f t e r  c o n s i d e r i n g  t h a t  t h e  e n u m e r a t e d  s o v e r e i g n  p o w e r s  ( t a x a t i o n ,  
e m i n e n t  d o m a i n ,  p o l i c e )  c a n  e x i s t  in  a n  e n t i t y  in  o n l y  a  m i n o r  d e g r e e  a n d  
r e c o g n i z i n g  t h a t  a l l  t h e  f a c t s  a n d  c i r c u m s t a n c e s  m u s t  b e  t a k e n  in t o  
c o n s i d e r a t i o n ,  i n c l u d i n g  t h e  p u b l i c  p u r p o s e s  o f  t h e  e n t i t y  a n d  c o n t r o l  o f  t h e  
e n t i t y  b y  a  g o v e r n m e n t .

( C i t i n g  Gen. Couns. Mem. 36,994, a t  7 - 8 . ]

R e v e n u e  R u l i n g  7 3 - 5 6 3  h e l d  t h a t  a  r a p i d  t r a n s i t  a u t h o r i t y  q u a l i f i e d  a s  a  p o l i t i c a l  
s u b d i v i s i o n  u n d e r  T r e a s .  R e g .  1 . 1 0 3 - 1  f o r  p u r p o s e s  o f  i s s u i n g  t a x - e x e m p t  b o n d s  b e c a u s e  
t h e  a u t h o r i t y ,  in  p a r t  b e c a u s e  it  h a d  t h e  p o l i c e  p o w e r  t o  s e t  r a t e s ,  d e t e r m i n e  r o u t e s ,  a n d  
e n f o r c e  i t s  r e g u l a t i o n s  b y  m a i n t a i n i n g  a  s e c u r i t y  f o r c e ,  b u t  a l s o  b e c a u s e  t h e  s t a t e  
l e g i s l a t u r e  e m p o w e r e d  p a r t i c i p a t i n g  s t a t e  g o v e r n i n g  b o d i e s  t o  l e v y  r e t a i l  a n d  u s e  t a x e s  t o  
f u n d  t h e  a u t h o r i t y  a n d  a u t h o r i z e d  t h e m  t o  e x e r c i s e  t h e  p o w e r  o f  e m i n e n t  d o m a i n  o n  b e h a l f  
o f  t h e  a u t h o r i t y .  L i k e w i s e ,  S B  1 3 8  a n d  H B  2 7 7 ,  t o g e t h e r  w i t h  t h e  s t a t u t e s  t h e y  m o d i f y ,  
p r o v i d e  t h a t  c e r t a i n  S t a t e  a g e n c i e s  a r e  r e q u i r e d  b y  s t a t u t e  t o  a s s i s t  A G D C  b y  e x e r c i s i n g  
c e r t a i n  p o l i c e  p o w e r s  o n  b e h a l f  o f  A G D C ,  p r o v i d i n g  a d d i t i o n a l  e v i d e n c e  t h a t  A G D C  s h o u l d  
q u a l i f y  a s  a  p o l i t i c a l  s u b d i v i s i o n .

F u r t h e r ,  A S  3 1 . 2 5 . 0 9 0 ( a )  p r o v i d e s  A G D C  w i t h  a c c e s s  t o  i n f o r m a t i o n  o f  S t a t e  
d e p a r t m e n t s ,  a g e n c i e s ,  a n d  p u b l i c  c o r p o r a t i o n s  d i r e c t l y  r e l a t e d  t o  t h e  p l a n n i n g ,  f i n a n c i n g ,  
d e v e l o p m e n t ,  a c q u i s i t i o n ,  m a i n t e n a n c e ,  c o n s t r u c t i o n ,  o r  o p e r a t i o n  o f  t h e  P r o j e c t .  A l l  S t a t e  
d e p a r t m e n t s ,  a g e n c i e s ,  a n d  p u b l i c  c o r p o r a t i o n s  a r e  r e q u i r e d  b y  A S  3 1 . 2 5 . 0 9 0 ( a )  t o  
c o o p e r a t e  w i t h ,  a n d  p r o v i d e  i n f o r m a t i o n ,  s e r v i c e s ,  a n d  f a c i l i t i e s  t o  A G D C ,  a n d  a r e  g e n e r a l l y  
r e q u i r e d  t o  g i v e  p r i o r i t y  t o  p r o c e s s i n g  a u t h o r i z a t i o n  a p p l i c a t i o n s  a n d  o t h e r  r e q u e s t s  o f  
A G D C .  F i n a l l y ,  A S  3 1 . 2 5 . 0 9 0 ( d )  g e n e r a l l y  r e q u i r e s  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  
t o  g r a n t  A G D C  a  r i g h t - o f - w a y  l e a s e  u n d e r  A S  3 8 . 3 5  f o r  t h e  P r o j e c t ’s  g a s  p i p e l i n e  
t r a n s p o r t a t i o n  c o r r i d o r  a t  n o  a p p r a i s a l  o r  r e n t a l  c o s t .

I f  A G D C  i n t e n d s  t o  q u a l i f y  f o r  i m p l i e d  s t a t u t o r y  i m m u n i t y ,  it  w i l l  n e e d  t o  a d d r e s s  
l a n g u a g e  in  A S  3 1 . 2 5  t h a t  s u g g e s t s  t h a t  A G D C  i s  n o t  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  S t a t e .  
F i r s t ,  A S  3 1 . 2 5 . 2 4 0  s t a t e s  t h a t  o b l i g a t i o n s  i s s u e d  u n d e r  A S  3 1 . 2 5  a r e  n o t  d e b t s  o f  “t h e
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s t a t e  o r  o f  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e , ”3 i m p l y i n g  t h a t  A G D C  i s  n o t  a  p o l i t i c a l  
s u b d i v i s i o n .  S e c o n d ,  A S  3 1 . 2 5 . 0 1 0  s t a t e s  t h a t  A G D C  i s  a n  i n s t r u m e n t a l i t y  o f  t h e  S t a t e .  A s  
d i s c u s s e d  b e l o w  in  t h e  s e c t i o n  o n  i n s t r u m e n t a l i t i e s ,  a n  “ i n s t r u m e n t a l i t y ” f o r  f e d e r a l  t a x  
p u r p o s e s  i s  b y  d e f i n i t i o n  s o m e t h i n g  o t h e r  t h a n  a  s t a t e  o r  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e .  
I n  o r d e r  t o  q u a l i f y  f o r  t a x  e x e m p t i o n  u n d e r  i m p l i e d  s t a t u t o r y  i m m u n i t y ,  A G D C  w i l l  n e e d  t o  
p r o v e  t h a t  it  i s ,  i n  f a c t ,  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  S t a t e  r e g a r d l e s s  o f  t h e  l a n g u a g e  in  A S  
3 1 . 2 5 . 0 1 0 ,  a n d  i s  n o t  a n  i n s t r u m e n t a l i t y  f o r  f e d e r a l  t a x  p u r p o s e s .  S p e c i f i c a l l y ,  A S
3 1 . 2 5 . 0 1 0  p r o v i d e s  t h a t  A G D C  i s

a  p u b l i c  c o r p o r a t i o n  a n d  g o v e r n m e n t  i n s t r u m e n t a l i t y  a c t i n g  in  t h e  b e s t  
i n t e r e s t  o f  t h e  s t a t e  f o r  t h e  p u r p o s e s  r e q u i r e d  b y  A S  3 1 . 2 5 . 0 0 5 ,  l o c a t e d  f o r  
a d m i n i s t r a t i v e  p u r p o s e s  in  t h e  D e p a r t m e n t  o f  C o m m e r c e ,  C o m m u n i t y  a n d  
E c o n o m i c  D e v e l o p m e n t ,  b u t  h a v i n g  a  l e g a l  a n d  e x i s t e n c e  i n d e p e n d e n t  o f  
a n d  s e p a r a t e  f r o m  t h e  s t a t e .

A S  3 1 . 2 5 . 0 1 0 ,  a s  w o u l d  b e  m o d i f i e d  in  S e c .  2  o f  C S  f o r  S e n a t e  B i l l  N o .  1 3 8 ( F I N )  a m  
( e m p h a s i s  a d d e d ) .

T r e a s u r y  R e g u l a t i o n  §  3 0 1 . 7 7 0 1  - 1  ( a ) ( 3 )  p r o v i d e s  t h a t  a n  e n t i t y  t h a t  i s  s e p a r a t e  f r o m  
a  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  “ i s  n o t  a l w a y s  r e c o g n i z e d  a s  a  s e p a r a t e  e n t i t y  f o r  f e d e r a l  t a x  
p u r p o s e s . ”4 F o r  i n s t a n c e ,  t h e  S e c o n d  C i r c u i t  h e l d  in  Estate o f Sham berg  t h a t  t h e  P o r t  
A u t h o r i t y  o f  N e w  Y o r k  q u a l i f i e d  a s  a  p o l i t i c a l  s u b d i v i s i o n ,  e v e n  t h o u g h  t h e  P o r t  A u t h o r i t y ’s  
a u t h o r i z i n g  s t a t u t e s  p r o v i d e d ,  s i m i l a r  t o  A S  3 1 . 2 5 . 0 1 0  d e s c r i b i n g  A G D C  a s  a  “p u b l i c  
c o r p o r a t i o n  a n d  i n s t r u m e n t a l i t y , ” t h a t  t h e  P o r t  A u t h o r i t y  i s

a  b o d y  p o l i t i c  a n d  c o r p o r a t e 5 c r e a t e d  b y  a  c o m p a c t  m a d e  b e t w e e n  t h e  S t a t e s  
o f  N e w  Y o r k ,  [ * * 5 ]  L a w s  N . Y .  1 9 2 1 ,  c .  1 5 4 ,  a n d  N e w  J e r s e y  o n  A p r i l  3 0 ,
1 9 2 1 ,  N . J . S . A .  3 2 : 1 - 1  e t  s e q . ,  a n d  a p p r o v e d  b y  C o n g r e s s  o n  A u g u s t  2 3 ,  
1 9 2 1 , 4 2  S t a t .  1 7 4 .

Estate o f Sham berg  a t  1 0 0 0  ( e m p h a s i s  a d d e d ) .  S e e  a l s o  R e v .  R u l .  7 0 - 5 6 2  ( f i n d i n g  t h a t  a  
c o u n t y  b o a r d  o f  e d u c a t i o n ,  d e s c r i b e d  a s  a n  i n s t r u m e n t a l i t y  o f  t h e  s t a t e ,  q u a l i f i e d  a s  a  
p o l i t i c a l  s u b d i v i s i o n - a n  a c c e p t a b l e  c h a r i t a b l e  d o n e e  u n d e r  §  1 7 0 ( b ) ( 1 ) ( A ) ) .
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3 Note that A S  31.25.240 does not say that obligations issued under A S  31.25 are not debts of 
"the state or of another political subdivision of the state," etc.

* Adding, by way of example, that “an organization wholly owned by a State is not recognized as a 
separate entity for federal tax purposes if it is an integral part of the State."

5 AGDC is similarly described as a “body corporate and public" in A S 31.25.260(b), dealing with 
the tax exempt status of its bonds.



I n  o r d e r  t o  c l a r i f y  t h a t  A G D C  q u a l i f i e s  f o r  f e d e r a l  t a x  e x e m p t i o n  u n d e r  i m p l i e d  
s t a t u t o r y  i m m u n i t y ,  t h e  S t a t e  i s  a d v i s e d  t o  c o n s i d e r  r e v i s i n g  S B  1 3 8  a n d  H B  2 7 7  t o  p r o v i d e  
t h a t  A G D C  i s  a  p o l i t i c a l  s u b d i v i s i o n ,  a t  l e a s t  f o r  p u r p o s e s  o f  i t s  e m i n e n t  d o m a i n  a n d  p o l i c e  
( i . e . ,  r e g u l a t o r y )  p o w e r s ,  a s  w e l l  a s  f o r  t a x  e x e m p t i o n  p u r p o s e s ,  a n d  a l s o  c o n s i d e r  r e v i s i n g  
l a n g u a g e  in  A S  3 1 . 2 5 . 2 4 0  a n d  A S  3 1 . 2 5 . 0 1 0  s u g g e s t i n g  t h a t  it  i s  n o t  a  p o l i t i c a l  s u b d i v i s i o n .

F u r t h e r ,  t h e  S t a t e  i s  s t r o n g l y  r e c o m m e n d e d  t o  s e c u r e  a  p r i v a t e  l e t t e r  r u l i n g  
c o n f i r m i n g  t h a t  A G D C  q u a l i f i e s  f o r  t a x  e x e m p t i o n  u n d e r  i m p l i e d  s t a t u t o r y  i m m u n i t y  a s  a  
p o l i t i c a l  s u b d i v i s i o n  o f  t h e  S t a t e .

II. Whether AGDC is an Integral Part of the State.

I f  A G D C  d i d  n o t  q u a l i f y  f o r  e x e m p t i o n  f r o m  f e d e r a l  t a x a t i o n  a s  a  p o l i t i c a l  s u b d i v i s i o n  
o f  t h e  S t a t e ,  t h e  q u e s t i o n  w o u l d  t h e n  b e  w h e t h e r  A G D C  q u a l i f i e s  f o r  t a x  e x e m p t i o n  a s  a n  
i n t e g r a l  p a r t  o f  t h e  S t a t e  o r  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  S t a t e .

A l a s k a  S t a t u t e s  3 1 . 2 5 . 0 1 0  p r o v i d e s  t h a t  A G D C  i s  a :

p u b l i c  c o r p o r a t i o n  a n d  g o v e r n m e n t  i n s t r u m e n t a l i t y  a c t i n g  in  t h e  b e s t  i n t e r e s t  
o f  t h e  s t a t e  f o r  t h e  p u r p o s e s  r e q u i r e d  b y  A S  3 1 . 2 5 . 0 0 5 ,  l o c a t e d  f o r  
a d m i n i s t r a t i v e  p u r p o s e s  in  t h e  D e p a r t m e n t  o f  C o m m e r c e ,  C o m m u n i t y ,  a n d  
E c o n o m i c  D e v e l o p m e n t ,  b u t  h a v i n g  a  l e g a l  e x i s t e n c e  i n d e p e n d e n t  o f  a n d  
s e p a r a t e  f r o m  t h e  s t a t e .

( E m p h a s i s  a d d e d . )

T h i s  c o r p o r a t e  s e p a r a t i o n  r a i s e s  t h e  i s s u e  w h e t h e r  A G D C  w o u l d  b e  t r e a t e d  a s  a  
t a x a b l e  c o r p o r a t i o n  u n d e r  f e d e r a l  l a w ,  s e p a r a t e  f r o m  t h e  S t a t e  o f  A l a s k a ,  w h i c h  i s  n o t  
s u b j e c t  t o  f e d e r a l  t a x a t i o n .  A  c o r p o r a t i o n  i s  g e n e r a l l y  t r e a t e d  a s  s e p a r a t e  f r o m  it s  
s h a r e h o l d e r s  f o r  t a x  p u r p o s e s .  Moline Props., Inc. v. Comm’r, 3 1 9  U . S .  4 3 6 ,  4 3 8 - 4 3 9  
( 1 9 4 3 ) .

W h e t h e r  A G D C  q u a l i f i e s  a s  a n  i n t e g r a l  p a r t  o f  t h e  S t a t e  t u r n s  o n  w h e t h e r  it s  
c o r p o r a t e  s t a t u s  w o u l d  p r e v e n t  A G D C  f r o m  b e i n g  t r e a t e d  a s  a n  i n t e g r a l  p a r t  o f  t h e  S t a t e  
f o r  t a x  p u r p o s e s .

O v e r  t h e  y e a r s ,  t h e  I R S  h a s  e x t e n d e d  t h e  i n c o m e  t a x  e x e m p t i o n  it 
p r o v i d e s  t o  s t a t e s  a n d  p o l i t i c a l  s u b d i v i s i o n s  t o  e n t i t i e s  it  r e g a r d s  a s  t h e i r  
" i n t e g r a l  p a r t s . "  S e e  R e v .  R u l .  8 7 - 2 , 1 9 8 7 - 1  C . B .  1 8 ;  see  also  T r e a s .  R e g .  §
3 0 1 . 7 7 0 1 - 1  ( a ) ( 3 ) .
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I R S  A n n o u n c e m e n t  2 0 1 1 - 7 8 ,  n .  2 4 ,  2 0 1 1 - 5 1  I . R . B .  8 7 4  ( 1 2 / 1 9 / 2 0 1 1 )  ( e m p h a s i s  a d d e d ) .



R e v e n u e  R u l i n g  8 7 - 2  p r o v i d e s  t h a t :

I n c o m e  e a r n e d  b v  . . .  a n  i n t e g r a l  p a r t  o f  a  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  o f  a  
s t a t e  i s  g e n e r a l l y  n o t  t a x a b l e  in  t h e  a b s e n c e  o f  s p e c i f i c  s t a t u t o r y  
a u t h o r i z a t i o n  f o r  t a x i n g  s u c h  i n c o m e .

( E m p h a s i s  a d d e d ) .  I n  o t h e r  w o r d s ,  e v e n  i f  A G D C  f a i l e d  t o  h a v e  a n y  s o v e r e i g n  p o w e r  
q u a l i f y i n g  it  a s  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  S t a t e ,  A G D C  c o u l d  s t i l l  b e  e x e m p t  f r o m  f e d e r a l  
i n c o m e  t a x  i f  it  i s  a n  i n t e g r a l  p a r t  o f  t h e  S t a t e  o r  o n e  o f  i t s  p o l i t i c a l  s u b d i v i s i o n s .

A l t h o u g h  A S  3 1 . 2 5 . 0 1 0  s t a t e s  t h a t  A G D C  i s  a  c o r p o r a t i o n  “ h a v i n g  a  l e g a l  e x i s t e n c e  
i n d e p e n d e n t  o f  a n d  s e p a r a t e  f r o m  t h e  s t a t e , ” T r e a s .  R e g .  §  3 0 1 . 7 7 0 1  - 1  ( a ) ( 3 )  p r o v i d e s  t h a t  
A G D C ’s  c o r p o r a t e  s t a t u s  s h o u l d  n o t  p r e v e n t  A G D C  f r o m  b e i n g  t r e a t e d  a s  a n  i n t e g r a l  p a r t  
o f  t h e  S t a t e  f o r  t a x  p u r p o s e s :

a n  o r g a n i z a t i o n  w h o l l y  o w n e d  b y  a  S t a t e  i s  n o t  r e c o g n i z e d  a s  a  s e p a r a t e  
e n t i t y  f o r  f e d e r a l  t a x  p u r p o s e s  i f  it  i s  a n  i n t e g r a l  p a r t  o f  t h e  S t a t e .

T r e a s u r y  R e g u l a t i o n  §  3 0 1 . 7 7 0 1 - 1  ( a ) ( 3 )  i n d i c a t e s  t h a t  t h e  c o r p o r a t e  s e p a r a t i o n  o f  
A G D C  c a n  b e  i g n o r e d  f o r  t a x  p u r p o s e s  i f  A G D C  i s  a n  i n t e g r a l  p a r t  o f  t h e  S t a t e .  T h e  
a c c o m p a n y i n g  r e g u l a t i o n ,  T r e a s .  R e g .  § 3 0 1 . 7 7 0 1 - 2 ( b ) ( 1 )  &  ( 6 ) ,  s e e m s  t o  s a y  t h a t  a  
c o r p o r a t i o n  s u c h  a s  A G D C  w i l l ,  i f  it  i s  n o t  a n  i n t e g r a l  p a r t  o f  t h e  S t a t e ,  b e  t a x e d  a s  a  
s e p a r a t e  c o r p o r a t i o n .

F o r  f e d e r a l  t a x  p u r p o s e s ,  t h e  t e r m  c o r p o r a t i o n  m e a n s - ( 1 )  A  b u s i n e s s  e n t i t y  
o r g a n i z e d  u n d e r  a  F e d e r a l  o r  S t a t e  s t a t u t e ,  . . .  i f  t h e  s t a t u t e  d e s c r i b e s  o r  
r e f e r s  t o  t h e  e n t i t y  a s  i n c o r p o r a t e d  o r  a s  a  c o r p o r a t i o n ,  b o d y  c o r p o r a t e ,  o r  
b o d y  p o l i t i c ;  ( 6 )  A  b u s i n e s s  e n t i t y  w h o l l y  o w n e d  b y  a  S t a t e  o r  a n y  p o l i t i c a l  
s u b d i v i s i o n  t h e r e o f __

I d .

U n f o r t u n a t e l y  T r e a s .  R e g s .  § 3 0 1 . 7 7 0 1 - 1  &  - 2  p r o v i d e  n o  g u i d a n c e  r e g a r d i n g  t h e  
c i r c u m s t a n c e s  t h a t  w i l l  c a u s e  a  c o r p o r a t i o n  w h o l l y  o w n e d  b y  a  s t a t e  o r  a  p o l i t i c a l  
s u b d i v i s i o n  t o  b e  c o n s i d e r e d  a n  i n t e g r a l  p a r t  o f  t h e  s t a t e .  T h e  T a x  C o u r t  r e c e n t l y  
a d d r e s s e d  w h e t h e r  a  c o r p o r a t i o n  o r g a n i z e d  u n d e r  D e l a w a r e  l a w  w a s ,  a n a l o g o u s  t o  T r e a s .  
R e g .  §  3 0 1 . 7 7 0 1 - 1  ( a ) ( 3 ) ,  a n  i n t e g r a l  p a r t  o f  a n  I n d i a n  t r i b e  a n d  t h u s  n o t  e x e m p t  f r o m  
f e d e r a l  t a x a t i o n .  Uniband Inc. v. Comm'r, 1 4 0  T C  1 3  ( 2 0 1 3 ) .  T h e  T a x  C o u r t  in  Uniband 
u l t i m a t e l y  f o u n d  t h a t  U n i b a n d  w a s  o r g a n i z e d  a s  a  s t a t e  l a w  b u s i n e s s  c o r p o r a t i o n  a n d  n o t  
u n d e r  t r i b a l  l a w ,  t h a t  U n i b a n d ’s  c o n s t i t u e n t  d o c u m e n t s  d i d  n o t  g u a r a n t e e  t r i b a l  c o n t r o l  o f  
U n i b a n d ,  t h a t  U n i b a n d  a p p e a r e d  t o  h a v e  f i n a n c i a l  a u t o n o m y  f r o m  t h e  t r i b e ,  a n d  h e l d  t h a t  
U n i b a n d  w a s  n o t  a n  i n t e g r a l  p a r t  o f  t h e  t r i b e  a n d  w a s  s u b j e c t  t o  f e d e r a l  t a x a t i o n .
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P r i v a t e  l e t t e r  r u l i n g s  a d d r e s s i n g  w h e t h e r  a  c o r p o r a t i o n  f o r m e d  b y  a  s t a t e ,  l i k e  
A G D C ,  q u a l i f i e s  f o r  f e d e r a l  t a x  e x e m p t i o n  a s  a n  i n t e g r a l  p a r t  o f  t h e  s t a t e 6 l o o k  t o  w h e t h e r
( a )  t h e r e  i s  s u f f i c i e n t  s t a t e  c o n t r o l  o v e r  t h e  e n t i t y  a n d  ( b )  w h e t h e r  t h e  s t a t e  h a s  m a d e  a  
f i n a n c i a l  c o m m i t m e n t  t o  f u n d  t h e  c o r p o r a t i o n .

T h e  S t a t e  w o u l d  c o n t r o l  A G D C  b y  c o n t r o l l i n g  i t s  b o a r d  o f  d i r e c t o r s ,  c o n s i s t i n g  o f  
m e m b e r s  a p p o i n t e d  b y ,  a n d  s e r v i n g  a t  t h e  p l e a s u r e  o f ,  t h e  g o v e r n o r  a n d  s u b j e c t  t o  
c o n f i r m a t i o n  b y  t h e  l e g i s l a t u r e  a n d  i n d i v i d u a l s  d e s i g n a t e d  b y  t h e  g o v e r n o r  t h a t  a r e  e a c h  
t h e  h e a d  o f  a  p r i n c i p a l  d e p a r t m e n t  o f  t h e  S t a t e .  A S  3 1 . 2 5 . 0 2 0 .

T h e  S t a t e  w o u l d  b e  m a k i n g  a  s u b s t a n t i a l  f i n a n c i a l  c o m m i t m e n t  t o  f u n d  A G D C ,  a n d  
w o u l d  b e  c o n t r o l l i n g  i t s  f i n a n c e s .  F i r s t ,  a s  n o t e d  i m m e d i a t e l y  a b o v e ,  t h e  S t a t e  w o u l d  
m a i n t a i n  b o a r d  c o n t r o l  o f  A G D C .  A S  3 1 . 2 5 . 0 2 0 .  S e c o n d ,  t h e  r e v i s e d  A S  3 1 . 2 5 . 1 1 0  
p r o v i d e s  t h a t  A G D C  c o u l d  o n l y  t r a n s f e r  r e v e n u e s  t h a t  it  h a s  r e c e i v e d  t o  a n  a p p r o p r i a t e  
f u n d  a s  d e t e r m i n e d  b y  t h e  c o m m i s s i o n e r  o f  r e v e n u e  in  c o n s u l t a t i o n  w i t h  t h e  c o m m i s s i o n e r  
o f  n a t u r a l  r e s o u r c e s .

R e c e n t  p r i v a t e  l e t t e r  r u l i n g s  h o l d i n g  t h a t  a n  e n t e r p r i s e  o r  o r g a n i z a t i o n  q u a l i f i e s  a s  
a n  i n t e g r a l  p a r t  o f  t h e  s t a t e  f o r  t a x  p u r p o s e s  u s e  t h e  s a m e  a n a l y s i s  a n d  c i t e  s u b s t a n t i a l l y  
t h e  s a m e  a u t h o r i t i e s ,  r e g a r d l e s s  w h e t h e r  t h e  e n t e r p r i s e  o r  o r g a n i z a t i o n  w a s  f o r m e d  a s  a  
c o r p o r a t i o n .  N a m e l y ,  t h e y  e a c h  c i t e 7 R e v .  R u l .  8 7 - 2  a s  e s t a b l i s h i n g  t h a t  i n c o m e  e a r n e d  
b y  a n  e n t e r p r i s e  t h a t  i s  c o n t r o l l e d  b y  t h e  s t a t e  a n d  i s  a n  i n t e g r a l  p a r t  o f  t h e  s t a t e  i s  n o t  
g e n e r a l l y  s u b j e c t  t o  f e d e r a l  t a x a t i o n ,  a n d  c i t e  Maryland Savings-Share Insurance Corp. v. 
United States,  3 0 8  F . S u p p .  7 6 1 ,  rev'd on other grounds, 4 0 0  U . S .  4  ( 1 9 7 0 ) ,  f o r  t h e  
p r o p o s i t i o n  t h a t ,  in  o r d e r  t o  q u a l i f y  a s  a n  i n t e g r a l  p a r t  o f  t h e  s t a t e ,  t h e  s t a t e  m u s t  h a v e  
m a d e  a  s u f f i c i e n t  f i n a n c i a l  c o m m i t m e n t  t o  t h e  e n t e r p r i s e  a s  w e l l  a s  m a i n t a i n e d  s u f f i c i e n t  
s t a t e  c o n t r o l  o v e r  t h e  e n t e r p r i s e . 8
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6 A private letter ruling is only binding on the taxpayers) who requested the ruling; they are 
nonetheless a useful indication of how the IRS would rule on a specific transaction. The only published 
ruling in this area, Rev. Rul. 87-2, concerned a lawyer trust account fund created by order of the state 
supreme court that was not an independent entity. Taxpayers are entitled to rely on revenue rulings (such 
as Rev. Rul. 87-2), which are an official interpretations of the tax law on specific transactions published by 
the national office of the Internal Revenue Service.

7 Of the private letter rulings discussed immediately below, PLR  200403026 and 200427016 also 
cite Treas. Reg § 301.7701-1(a) as providing that an organization wholly owned by a state is not 
recognized as a separate entity for federal tax purposes if it is an integral part of the state.

8 Each of the private letter rulings listed immediately below also distinguishes Michigan v. United 
States, 802 F. Supp. 120, 127 (W.D. Mich. 1992), rev’d, 40 F. 3d 817 (6th Cir. 1994), which the Service 
believes is a flawed opinion that misapplied Rev. Rul. 57-128. (Professor Aprill also criticizes the Michigan 
opinion, concluding that “[i]n treating the trust as exempt, the majority confused and misapplied the tests 
for political subdivision, instrumentality, and integral part.” 23 Iowa J. Corp. L. a t 825.) While the Michigan



F o r  i n s t a n c e ,  P L R  2 0 0 4 0 3 0 2 6  h e l d  t h a t  a  h o s p i t a l  w a s  a s  a n  i n t e g r a l  p a r t  o f  a  c i t y  
f o r  f e d e r a l  i n c o m e  t a x  p u r p o s e s .  T h e  r u l i n g  f o u n d  t h a t  t h e  c i t y  h a d  s u b s t a n t i a l  c o n t r o l  o v e r  
t h e  h o s p i t a l  ( a l l  o f  t h e  m e m b e r s  o f  t h e  b o a r d  w e r e  a p p o i n t e d  b y  t h e  m a y o r  a n d  s u b j e c t  t o  
a p p r o v a l  o f  t h e  c i t y  c o m m i s s i o n e r s ;  a n d  t h e  h o s p i t a l ' s  a n n u a l  b u d g e t  a n d  a u d i t  w e r e  
r e v i e w e d  a n n u a l l y  b y  t h e  c i t y  c o m m i s s i o n ) .  T h e  r u l i n g  f o u n d  t h a t  t h e  c i t y  h a d  m a d e  a  
s u b s t a n t i a l  f i n a n c i a l  c o m m i t m e n t  t o  t h e  h o s p i t a l  ( t h e  c i t y  c o n t r i b u t e d  t h e  h o s p i t a l  f a c i l i t i e s  
a n d  t h e  l a n d  o n  w h i c h  t h e  f a c i l i t i e s  a r e  l o c a t e d ;  a n d  t h e  c i t y  c o n t r i b u t e d  c a s h  a n d  b o n d  
p r o c e e d s ,  i n c l u d i n g  t h e  p r o c e e d s  f r o m  g e n e r a l  o b l i g a t i o n  b o n d s ,  f o r  t h e  a c q u i s i t i o n  o f  
a d d i t i o n a l  l a n d  a n d  t h e  c o n s t r u c t i o n  a n d  r e n o v a t i o n  o f  t h e  h o s p i t a l  f a c i l i t i e s ) .

P L R  2 0 0 1 3 6 0 1 1  h e l d  t h a t  a n  a u t h o r i t y ,  c r e a t e d  b y  s t a t e  s t a t u t e  t o  e n c o u r a g e  
c o m m e r c i a l  s p a c e  f l i g h t  f r o m  t h e  s t a t e  b y  p r o m o t i n g  r e s e a r c h  a n d  p a r t i c i p a t i n g  in  t h e  
d e v e l o p m e n t  o f  a  c o m m e r c i a l  f l i g h t  c e n t e r ,  w a s  a s  a n  i n t e g r a l  p a r t  o f  t h e  s t a t e  f o r  f e d e r a l  
i n c o m e  t a x  p u r p o s e s .  T h e  r u l i n g  f o u n d  t h a t  t h e  s t a t e  h a d  s u b s t a n t i a l  c o n t r o l  o v e r  t h e  
a u t h o r i t y  ( o f  t h e  a u t h o r i t y ' s  t w e l v e  d i r e c t o r s ,  f o u r  w e r e  p u b l i c  o f f i c i a l s  a n d  e i g h t  w e r e  
a p p o i n t e d  b y  t h e  g o v e r n o r ,  s u b j e c t  t o  a p p r o v a l  b y  b o t h  h o u s e s  o f  t h e  s t a t e  l e g i s l a t u r e ;  t h e  
a u t h o r i t y  i s  r e q u i r e d  b y  s t a t u t e  t o  s u b m i t  a  d e t a i l e d  in i t i a l  p l a n  f o r  t h e  u s e  o f  g e n e r a l  f u n d s  
a p p r o p r i a t e d  f o r  t h e  a u t h o r i t y  t o  t h e  g o v e r n o r  a n d  t h e  s t a t e  l e g i s l a t u r e ,  a n d  t h e  a u t h o r i t y  
i s  r e q u i r e d  t o  s u b m i t  a n  a n n u a l  r e p o r t  a n d  f i n a n c i a l  s t a t e m e n t  t o  t h e  g o v e r n o r  a n d  t h e  s t a t e  
l e g i s l a t u r e ) .  T h e  r u l i n g  a l s o  f o u n d  t h a t  t h e  s t a t e  h a d  m a d e  a  s u b s t a n t i a l  f i n a n c i a l  
c o m m i t m e n t  t o  t h e  a u t h o r i t y  b y  c o n t r i b u t i n g  m o n e y s  t o  t h e  a u t h o r i t y .

P L R  2 0 0 4 2 7 0 1 6  h e l d  t h a t  a  n o n - p r o f i t  p u b l i c  c o r p o r a t i o n ,  f o r m e d  b y  t h e  s t a t e  
l e g i s l a t u r e  t o  o p e r a t e  i n s u r a n c e  p l a n s  t h a t  f u n c t i o n  e x c l u s i v e l y  a s  r e s i d u a l  m a r k e t  
m e c h a n i s m s  t o  p r o v i d e  e s s e n t i a l  p r o p e r t y  i n s u r a n c e  f o r  r e s i d e n t i a l  a n d  c o m m e r c i a l  
p r o p e r t y ,  w a s  a s  a n  i n t e g r a l  p a r t  o f  t h e  s t a t e  f o r  f e d e r a l  i n c o m e  t a x  p u r p o s e s .  T h e  r u l i n g  
f o u n d  t h a t  t h e  s t a t e  h a d  s u b s t a n t i a l  c o n t r o l  o v e r  t h e  c o r p o r a t i o n  ( t h e  d i r e c t o r s  i n c l u d e  
p u b l i c  o f f i c i a l s  a n d  t h e i r  d e s i g n e e s ,  a n d  m e m b e r s  a p p o i n t e d  b y  t h e  c o m m i s s i o n e r  o r  
g o v e r n o r ,  a l l  s e n i o r  m a n a g e m e n t  s e r v e  a t  t h e  c o m m i s s i o n e r ’s  p l e a s u r e ,  t h e  c o r p o r a t i o n  
m u s t  f i l e  r e g u l a r  f i n a n c i a l  r e p o r t s  a n d  i t s  p l a n  o f  o p e r a t i o n  m u s t  b e  a p p r o v e d  b y  t h e  
d e p a r t m e n t ,  t h e  c o r p o r a t i o n ’s  r a t e s  a r e  s p e c i f i e d  b y  l e g i s l a t i o n ,  a n d  a l l  b o n d s  a n d  o t h e r  
i n d e b t e d n e s s  o f  t h e  c o r p o r a t i o n  m u s t  b e  a p p r o v e d  b y  a  s t a t e  c o m m i s s i o n e r ) .  T h e  r u l i n g  
a l s o  f o u n d  t h a t  t h e  s t a t e  h a d  m a d e  a  s u b s t a n t i a l  f i n a n c i a l  c o m m i t m e n t  t o  t h e  c o r p o r a t i o n  
( b y  e n a c t i n g  l e g i s l a t i o n  a u t h o r i z i n g  t h e  c o r p o r a t i o n  t o  c o l l e c t  t h e  p r e m i u m  t a x  a n d  t o  r e t a i n  
t h e  p r o c e e d s  o f  t h e  p r e m i u m  t a x  t o  a u g m e n t  t h e  c o r p o r a t i o n ’s  r e s o u r c e s ) .
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analysis was recently adopted by the Tax Court in Uniband Inc. v. Comm'r (holding that a corporation 
organized under Delaware law was not an integral part of an Indian tribe), the Service’s long-standing 
refusal to acquiesce in the Michigan opinion means that the Service likely will continue to issue private 
letter rulings that conform to its current ruling position based on Rev. Rul. 87-2 and Maryland Savings- 
Share. namely that State control and financial commitment are necessary to establish that an enterprise is 
an integral part of the State.



P L R  2 0 0 8 2 7 0 0 4  c o n c e r n e d  w h e t h e r  a n  a m e n d m e n t t o  s t a t e  l a w  r e q u i r i n g  a d d i t i o n a l  
a s s e s s m e n t s  f r o m  i n s u r e r s  p a r t i c i p a t i n g  in  t h e  s t a t e  i n s u r a n c e  f u n d  w o u l d  a l t e r  t h e  
p r e v i o u s  p r i v a t e  l e t t e r  r u l i n g  f i n d i n g  t h a t  t h e  i n s u r a n c e  f u n d  w a s  a n  i n t e g r a l  p a r t  o f  t h e  s t a t e  
f o r  t a x  p u r p o s e s .  T h e  r u l i n g  f o u n d  t h a t  t h e  s t a t e  m a i n t a i n e d  b o a r d  c o n t r o l  o v e r  t h e  f u n d  
a s  it  h a d  b e f o r e ,  a n d  t h a t  t h e  a m e n d m e n t  h a d  n o t  m a t e r i a l l y  a l t e r e d  t h e  s t a t e ’s  f i n a n c i a l  
c o m m i t m e n t  t o  t h e  f u n d ,  a n d  h e l d  t h a t  t h e  f u n d  m a i n t a i n e d  i t s  s t a t u s  a s  a n  i n t e g r a l  p a r t  o f  
t h e  s t a t e .

R e l i a n c e  o n  A G D C  b e i n g  t r e a t e d  a s  a n  i n t e g r a l  p a r t  o f  t h e  S t a t e  i s  p r o b l e m a t i c ,  
h o w e v e r ,  a s  t h e  I R S  h a s  n o t  b e e n  c o n s i s t e n t  o v e r  t h e  y e a r s  in  t h e i r  r u l i n g s  o n  w h e t h e r  a  
c o r p o r a t i o n  f o r m e d  u n d e r  a  s t a t e  s t a t u t e  w i l l  b e  t r e a t e d  a s  a n  i n t e g r a l  p a r t  o f  t h e  s t a t e  o r  
i t s  s u b d i v i s i o n s .  E n t e r p r i s e s  t h a t  w o u l d  s e e m  t o  q u a l i f y  a s  a n  i n t e g r a l  p a r t  o f  a  s t a t e  o r  i t s  
p o l i t i c a l  s u b d i v i s i o n s  s o m e t i m e s  r e c e i v e  r u l i n g s  t h a t  t h e y  q u a l i f y  f o r  t a x  e x e m p t i o n  u n d e r  
§  1 1 5 ( 1 ) ,  u n d e r  w h i c h  t h e  I R S  c u r r e n t l y  w i l l  o n l y  i s s u e  a  f a v o r a b l e  r u l i n g  b a s e d  u p o n  a  
s h o w i n g  o f  n o  p r i v a t e  b e n e f i t . 9

In  s u m ,  A G D C ’s  q u a l i f i c a t i o n  f o r  t a x  e x e m p t i o n  a s  a n  i n t e g r a l  p a r t  o f  t h e  S t a t e  o r  i t s  
p o l i t i c a l  s u b d i v i s i o n s  c a n n o t  b e  a s s u r e d  w i t h o u t  a  f a v o r a b l e  p r i v a t e  l e t t e r  r u l i n g .

III. Whether AGDC Qualifies as a Section 115 Entity.

I f  A G D C  w e r e  n o t  t o  q u a l i f y  f o r  t a x  e x e m p t i o n  e i t h e r  u n d e r  i m p l i e d  s t a t u t o r y  
i m m u n i t y  a s  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  S t a t e ,  o r  a s  a n  i n t e g r a l  p a r t  o f  t h e  S t a t e  o r  i t s  
p o l i t i c a l  s u b d i v i s i o n s ,  t h e  n e x t  q u e s t i o n  i s  w h e t h e r  A G D C  q u a l i f i e s  f o r  t a x  e x e m p t i o n  u n d e r  
§ 1 1 5 .

C o d e  § 1 1 5 ( 1 )  p r o v i d e s  t h a t  t h e  i n c o m e  o f  A G D C  w o u l d  b e  e x c l u d e d  f r o m  f e d e r a l  
t a x a t i o n  i f  it  i s  d e r i v e d  f r o m  t h e  e x e r c i s e  o f  a n y  e s s e n t i a l  g o v e r n m e n t  f u n c t i o n  a n d  a c c r u e s  
t o  t h e  S t a t e  o r  a n y  o f  i t s  p o l i t i c a l  s u b d i v i s i o n s .

I n  p r i v a t e  l e t t e r  r u l i n g s ,  t h e  I R S  n o t  o n l y  e x a m i n e s  t h e  §  1 1 5 ( 1 )  c r i t e r i a  o f  w h e t h e r  
i n c o m e  i s  d e r i v e d  f r o m  t h e  e x e r c i s e  o f  a n  e s s e n t i a l  g o v e r n m e n t  f u n c t i o n  a n d  a c c r u e s  t o  
t h e  s t a t e  o r  i t s  s u b d i v i s i o n s  b u t  a l s o  c o n s i d e r s  w h e t h e r  p r i v a t e  p a r t i e s  w o u l d  b e n e f i t  f r o m  
t h e  e n t i t y .  T h e  m o s t  r e c e n t  p u b l i s h e d  r u l i n g  r e g a r d i n g  t a x  e x e m p t i o n  u n d e r  §  1 1 5  i s  R e v .  
R u l .  9 0 - 7 4 .  R e v e n u e  R u l i n g  9 0 - 7 4  h e l d  t h a t  t h e  i n c o m e  o f  a  n o n p r o f i t  o r g a n i z a t i o n  f o r m e d  
b y  c o u n t y  g o v e r n m e n t s  o f  t h e  s t a t e  t o  p o o l  t h e  c a s u a l t y  r i s k s  o f  t h e  m e m b e r - c o u n t i e s  w a s  
e x c l u d e d  f r o m  i n c o m e  u n d e r  § 1 1 5 ( 1 ) ,  b a s e d  u p o n  f i n d i n g s  t h a t  p o o l i n g  c a s u a l t y  r i s k s  
i n s t e a d  o f  p u r c h a s i n g  c o m m e r c i a l  i n s u r a n c e  c o n s t i t u t e d  t h e  e x e r c i s e  o f  a n  e s s e n t i a l  
g o v e r n m e n t  f u n c t i o n ,  t h a t  d i s t r i b u t i o n  o f  t h e  a s s e t s  o f  t h e  o r g a n i z a t i o n  u p o n  d i s s o l u t i o n  t o
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9 E.g., PLR  8934052 (arts commission exempt under § 115, and not as integral part, because a 
state statute makes it a separate body “corporate and politic").



t h e  m e m b e r - c o u n t i e s  s a t i s f i e d  a c c r u a l  o f  i n c o m e  f o r  p u r p o s e s  o f  §  1 1 5 ( 1 ) ,  a n d  t h a t  p r i v a t e  
i n t e r e s t s  d i d  n o t ,  “e x c e p t  f o r  i n c i d e n t a l  b e n e f i t s  t o  e m p l o y e e s  o f  t h e  p a r t i c i p a t i n g  s t a t e  a n d  
p o l i t i c a l  s u b d i v i s i o n s ,  p a r t i c i p a t e  in  o r  b e n e f i t  f r o m  t h e  o r g a n i z a t i o n . ”

E s s e n t i a l  G o v e r n m e n t  F u n c t i o n

F o r  r u l i n g  p u r p o s e s ,  t h e  I R S  t e n d s  t o  r e g a r d  a n y t h i n g  t h a t  m a k e s  o r  s a v e s  m o n e y  
f o r  a  p o l i t i c a l  s u b d i v i s i o n  a s  a n  e s s e n t i a l  g o v e r n m e n t  f u n c t i o n : 10

it m a y  b e  a s s u m e d  t h a t  C o n g r e s s  d i d  n o t  d e s i r e  in  a n y  w a y  t o  r e s t r i c t  a  
S t a t e ' s  p a r t i c i p a t i o n  in  e n t e r p r i s e s  t h a t  m i g h t  b e  u s e f u l  in  c a r r y i n g  o u t  t h o s e  
p r o j e c t s  d e s i r a b l e  f r o m  t h e  s t a n d p o i n t  o f  t h e  S t a t e  g o v e r n m e n t  w h i c h ,  o n  a  
b r o a d  c o n s i d e r a t i o n  o f  t h e  q u e s t i o n ,  m a y  b e  t h e  f u n c t i o n  o f  t h e  s o v e r e i g n  t o  
c o n d u c t .

R e v .  R u l .  7 7 - 2 6 1 .  R e v e n u e  R u l i n g  7 7 - 2 6 1  h e l d  t h a t  a  s t a t e  i n v e s t m e n t  f u n d ,  f o r  t h e  
t e m p o r a r y  i n v e s t m e n t  o f  c a s h  b a l a n c e s  o f  t h e  s t a t e  a n d  i t s  p o l i t i c a l  s u b d i v i s i o n s ,  
“c o n s t i t u t e s  t h e  e x e r c i s e  o f  a n  e s s e n t i a l  g o v e r n m e n t a l  f u n c t i o n  f o r  p u r p o s e s  o f  s e c t i o n  
1 1 5 ( 1 )  o f  t h e  C o d e . ”

A  r e c e n t  p r i v a t e  l e t t e r  r u l i n g  w i t h  m a n y  s i m i l a r i t i e s  t o  t h e  P r o j e c t ,  P L R  2 0 0 5 2 4 0 1 5 ,  
f o u n d  t h a t  a  n o n p r o f i t  c o r p o r a t i o n  f o r m e d  b y  p o l i t i c a l  s u b d i v i s i o n s  o f  t h e  s t a t e ,  c o n s i s t i n g  
o f  n a t u r a l  g a s  a n d  e l e c t r i c  j o i n t  a c t i o n  a g e n c i e s  a n d  d i s t r i b u t i o n  s y s t e m s ,  q u a l i f i e d  f o r  
e x e m p t i o n  u n d e r  §  1 1 5 ( 1 ) .  T h e  r u l i n g  s p e c i f i c a l l y  f o u n d  t h a t  a c q u i r i n g  a n d  f i n a n c i n g  l o n g ­
t e r m  n a t u r a l  g a s  s u p p l i e s ,  a c q u i r i n g ,  c o n s t r u c t i n g ,  o w n i n g ,  m a n a g i n g ,  o p e r a t i n g  a n d  
f i n a n c i n g  n a t u r a l  g a s  p i p e l i n e s ,  l i q u e f i e d  n a t u r a l  g a s  f a c i l i t i e s ,  s t o r a g e  a n d  r e l a t e d  f a c i l i t i e s  
a n d  e q u i p m e n t ,  a n d  c o n t r a c t i n g  w it h  j o i n t  a c t i o n  a g e n c i e s  a n d  p u b l i c  g a s  o r  p o w e r  s y s t e m s  
t o  p r o v i d e  t h e m  w i t h  n a t u r a l  g a s  s u p p l i e s  a l l  c o n s t i t u t e d  a n  e s s e n t i a l  g o v e r n m e n t a l  p u r p o s e  
w i t h i n  t h e  m e a n i n g  o f  §  1 1 5 ( 1 ) .

A c c r u a l

I n  o r d e r  t o  o b t a i n  a  p r i v a t e  l e t t e r  r u l i n g  u n d e r  §  1 1 5 ( 1 ) ,  a n  o r g a n i z a t i o n  m u s t  s h o w  
t h a t  it  h a s  s a t i s f i e d  t h e  a c c r u a l  t e s t  b y  i n c l u d i n g  in  i t s  a r t i c l e s  o f  o r g a n i z a t i o n  a  p r o v i s i o n  
l i m i t i n g  d i s t r i b u t i o n  u p o n  d i s s o l u t i o n  o f  a l l  o f  A G D C ’s  a s s e t s

A la s k a  S ta te  L e g is la tu re
M a rc h  2 4 , 2 0 1 4
P a g e  1 3

10 Aprill at 816. Note that there is very little contemporary authority that taxpayers are entitled to 
rely on, beyond the revenues rulings cited herein, for what constitutes "an essential governmental 
function” for purposes of §115(1). Case law is less than clear- the United States Supreme Court has 
concluded that it is essentially impossible to define what an essential governmental function is. The 
Supreme Court in Garcia v. San Antonio Metropolitan Transit Authority, 469 U.S. 528 (1985) concluded 
that “‘(t)here is not, and there cannot be, any unchanging line of demarcation between essential and non- 
essential governmental functions.”'



t o  o n e  o r  m o r e  S t a t e s ,  p o l i t i c a l  s u b d i v i s i o n ( s )  t h e r e o f ,  t h e  D i s t r i c t  o f  
C o l u m b i a ,  o r  t o  o t h e r  o r g a n i z a t i o n s  w h o s e  i n c o m e  i s  e x c l u d e d  f r o m  g r o s s  
i n c o m e  u n d e r  s e c t i o n  1 1 5 ( 1 ) .

R e v .  P r o c .  2 0 0 3 - 1 2 .

A G D C  i s  a  c o r p o r a t i o n  s p e c i f i c a l l y  a u t h o r i z e d  b y  s t a t u t e ,  A S  3 1 . 2 5 .  A l a s k a  S t a t u t e s
3 1 . 2 5 . 0 1 0  p r o v i d e s  t h a t  “ [ u ] p o n  t e r m i n a t i o n  o f  [ A G D C ] ,  i t s  r i g h t s  a n d  p r o p e r t y  p a s s  t o  t h e  
s t a t e , ” w h i c h  a p p e a r s  t o  c o m p l y  w i t h  t h e  r u l i n g  r e q u i r e m e n t s  o f  R e v .  P r o c .  2 0 0 3 - 1 2 .

N o t e  t h a t  t h e  c o u r t s  h a v e  b e e n  l e s s  g e n e r o u s  in  t h e i r  i n t e r p r e t a t i o n  o f  w h a t  i s  
r e q u i r e d  t o  s a t i s f y  t h e  a c c r u a l  r e q u i r e m e n t  f o r  t a x  e x e m p t i o n  u n d e r  §  1 1 5 ( 1 )  t h a n  t h e  r u l i n g  
p o s i t i o n  o f  R e v .  P r o c .  2 0 0 3 - 1 2 , 11 w h i c h  o n l y  r e q u i r e s  d i s b u r s e m e n t  o f  a s s e t s  u p o n  
d i s s o l u t i o n  t o  t h e  s t a t e  o r  i t s  p o l i t i c a l  s u b d i v i s i o n s  t o  s a t i s f y  t h e  a c c r u a l  r e q u i r e m e n t .  F o r  
i n s t a n c e ,  City o f Bethel v. U.S., 5 9 4  F . 2 d  1 3 0 1  ( 9 t h  C i r .  1 9 7 9 ) ,  cert, denied , 4 4 4  U . S .  9 8 0  
( 1 9 7 9 ) 12 h e l d  t h a t  t h e  m e r e  a c c r u a l  o f  i n c o m e  t o  a  c o r p o r a t i o n  o w n e d  b y  t h e  g o v e r n m e n t a l  
e n t i t y  i s  n o t  c o n s i d e r e d  a c c r u a l  t o  t h e  g o v e r n m e n t a l  e n t i t y .  T h e  f a c t  t h a t  t h e  a s s e t s  w i l l  
r e v e r t  t o  t h e  s t a t e  u p o n  t h e  c o r p o r a t i o n ’s  d i s s o l u t i o n ,  t h a t  t h e  g o v e r n m e n t  w a s  t h e  s o l e  
o w n e r  o f  t h e  c o r p o r a t i o n ,  o r  e v e n  t h a t  t h e  s t a t e  m a y  r e q u e s t  p a y m e n t  o f  p r o f i t s  a t  a n y  t i m e ,  
d i d  n o t  q u a l i f y  a s  d i r e c t  a c c r u a l .

N o  P r i v a t e  B e n e f i t

T h e  I R S  r u l i n g  p o s i t i o n ,  t h a t  a n  e n t i t y  c a n n o t  q u a l i f y  f o r  t a x  e x e m p t i o n  u n d e r  §  1 1 5  
i f  it  s e r v e s  a  p r i v a t e  i n t e r e s t  t h a t  i s  n o t  i n c i d e n t a l  t o  t h e  p u b l i c  i n t e r e s t ,  h a s  n o  s t a t u t o r y  
b a s i s .  T h i s  r e q u i r e m e n t  w a s  a p p a r e n t l y  f i r s t  a s s e r t e d  in  P L R  8 8 2 5 0 2 7 ,  t h e  r u l i n g  t h a t  
d e n i e d  t h e  M i c h i g a n  E d u c a t i o n  T r u s t  e x e m p t i o n  u n d e r  §  1 1 5  ( a  r u l i n g  t h a t  w a s  e f f e c t i v e l y  
r e v e r s e d  b y  t h e  S i x t h  C i r c u i t  in  Michigan v. United States). I d .  a t  n .  4 .

T o  q u a l i f y  u n d e r  s e c t i o n  1 1 5 ,  it  m u s t  b e  e s t a b l i s h e d  t h a t  t h e  i n c o m e  d o e s  n o t  
s e r v e  p r i v a t e  i n t e r e s t s  s u c h  a s  d e s i g n a t e d  i n d i v i d u a l s ,  s h a r e h o l d e r s  o f  
o r g a n i z a t i o n s ,  o r  p e r s o n s  c o n t r o l l e d ,  d i r e c t l y  o r  i n d i r e c t l y ,  b y  s u c h  p r i v a t e  
i n t e r e s t .  T h u s ,  e v e n  i f  t h e  i n c o m e  s e r v e s  a  p u b l i c  i n t e r e s t ,  t h e  r e q u i r e m e n t s  
o f  s e c t i o n  1 1 5  a r e  n o t  s a t i s f i e d  if  t h e  i n c o m e  a l s o  s e r v e s  a  p r i v a t e  i n t e r e s t  
t h a t  i s  n o t  i n c i d e n t a l  t o  t h e  p u b l i c  i n t e r e s t .  T h e  b a s i c  p r i n c i p l e  u n d e r l y i n g  
s e c t i o n  1 1 5  i s  t h a t  p r o p e r t y  ( i n c l u d i n g  a n y  i n c o m e  t h e r e o n )  m u s t  b e  d e v o t e d

A la s k a  S ta te  L e g is la tu re
M a rc h  2 4 , 2 0 1 4
P a g e  14

11 Rev. Proc. 2003-12 only addresses ruling requirements fora § 501(c)(3) organization that 
requests a ruling that it is also exempt under § 115(1), but likely reflects the Service’s ruling position for an 
entity affiliated with a state that requests a ruling under § 115(1).

12 The City o f Bethel is a Ninth Circuit case, and is binding authority for AGDC.



t o  p u r p o s e s  w h i c h  a r e  c o n s i d e r e d  b e n e f i c i a l  t o  t h e  c o m m u n i t y  in  g e n e r a l ,
r a t h e r  t h a n  p a r t i c u l a r  i n d i v i d u a l s .

P L R  8 8 2 5 0 2 7 .

I R S  r u l i n g s  f r o m  t h e  1 9 9 0 s  r e g a r d i n g  s t a t e - s p o n s o r e d  d i s a s t e r  f u n d s  d e s i g n e d  t o  
d e a l  w i t h  p r i v a t e  i n s u r a n c e  c o m p a n i e s  p u l l i n g  o u t  o f  t h e  m a r k e t  f o r  i n s u r i n g  c e r t a i n  f o r m s  
o f  r i s k  i l l u s t r a t e  t h e  r i s k  t h a t  A G C D ’s  i n v o l v e m e n t  in  t h e  P r o j e c t  m i g h t  b e  c o n s i d e r e d  b y  t h e  
I R S  t o  b e n e f i t  p r i v a t e  p a r t i e s .  F o r  i n s t a n c e ,  t h e  F l o r i d a  a n d  C a l i f o r n i a  p r i v a t e  l e t t e r  r u l i n g s ,  
r e s p e c t i v e l y  P L R  9 5 0 7 0 3 7  a n d  P L R  9 6 2 2 0 1 9 ,  b o t h  f o u n d  t h a t  t h e  r e s p e c t i v e  s t a t e  d i s a s t e r  
f u n d s  q u a l i f i e d  f o r  t a x  e x e m p t i o n  a s  i n t e g r a l  p a r t s  o f  t h e i r  r e s p e c t i v e  s t a t e s ,  a n d  c o n c l u d e d  
t h a t ,  b e c a u s e  t h e  f u n d  w a s  a n  i n t e g r a l  p a r t ,  §  1 1 5  d i d  n o t  a p p l y  t o  t h e  f u n d .  T e c h n i c a l  
A d v i c e  M e m o r a n d u m  9 4 3 4 7 0 0 1  r e v i e w e d  a n o t h e r  s t a t e ’s  d i s a s t e r  f u n d  a n d  f o u n d  t h a t ,  
b e s i d e s  f a i l i n g  t o  q u a l i f y  a s  a n  i n t e g r a l  p a r t  o f  t h e  s t a t e  o r  a s  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  
s t a t e ,  t h e  d i s a s t e r  f u n d  a l s o  d i d  n o t  q u a l i f y  f o r  e x e m p t i o n  u n d e r  § 1 1 5 .

I n  d e c l i n i n g  e x e m p t i o n  u n d e r  § 1 1 5 ,  T A M  9 4 3 4 7 0 0 1  n o t e d  t h a t  “t h e  s o l e  p u r p o s e  o f  
[ t h e  f u n d ]  i s  t o  p r o v i d e  c o m m e r c i a l - t y p e  i n s u r a n c e  f o r  p r i v a t e  e n t r e p r e n e u r s , ’’ a n d  
s p e c i f i c a l l y  c o n t r a s t e d  t h e  f u n d  w i t h  t h e  r i s k  p o o l  a t  i s s u e  in  R e v .  R u l .  9 0 - 7 4 ,  w h i c h  p o o l e d  
t h e  r i s k  e x p o s u r e  o f  p o l i t i c a l  s u b d i v i s i o n s  o f  t h e  s t a t e ,  a n d  w h e r e  p r i v a t e  i n t e r e s t s  d i d  n o t  
b e n e f i t  m o r e  t h a n  i n c i d e n t a l l y .  T h e  d i s a s t e r  f u n d s  in  F l o r i d a  a n d  C a l i f o r n i a  t h a t  r e c e i v e d  
f a v o r a b l e  r u l i n g s  in  P L R  9 5 0 7 0 3 7  a n d  P L R  9 6 2 2 0 1 9  l i k e l y  w o u l d  n o t  h a v e  q u a l i f i e d  f o r  
e x e m p t i o n  u n d e r  § 1 1 5  u n d e r  t h e  s a m e  a n a l y s i s ,  a s  t h o s e  d i s a s t e r  f u n d s  p r i m a r i l y  
b e n e f i t e d  t h e  p r i v a t e  i n d i v i d u a l s  s e e k i n g  i n s u r a n c e  c o v e r a g e  t h a t  t h e y  h a d  n o t  b e e n  a b l e  
t o  o b t a i n  f r o m  t h e  p r i v a t e  i n s u r a n c e  m a r k e t .  S e e  A p r i l l  a t  8 2 8 - 8 3 0 . 13

A G D C ’s  o n l y  o w n e r  w i l l  b e  t h e  S t a t e  o r  o n e  o f  t h e  S t a t e ’s  p o l i t i c a l  s u b d i v i s i o n s .  A l l  
d i s t r i b u t i o n s  o f  A G D C  a r e  r e q u i r e d  b y  A S  3 1 . 2 5 . 1 1 0  t o  b e  d i s t r i b u t e d  t o  a n  a p p r o p r i a t e  
f u n d  a s  d e t e r m i n e d  b y  t h e  c o m m i s s i o n e r  o f  r e v e n u e  in  c o n s u l t a t i o n  w i t h  t h e  c o m m i s s i o n e r  
o f  n a t u r a l  r e s o u r c e s .  W h i l e  A S  3 1 . 2 5 . 1 1 0  i s  n o t  c l e a r  o n  t h i s  p o i n t ,  t h e  “a p p r o p r i a t e  f u n d "  
r e s t r i c t i o n  s e e m s  i n t e n d e d  t o  b a r  d i s t r i b u t i o n s  f r o m  A G D C  t o  a n y t h i n g  o t h e r  t h a n  a  p o l i t i c a l  
s u b d i v i s i o n  o r  i n s t r u m e n t a l i t y  o f  t h e  S t a t e .  T h e  l a c k  o f  c l a r i t y  in  w h a t  i s  a n  “a p p r o p r i a t e  
f u n d ” c o n c e i v a b l y  c o u l d  b e  i n t e r p r e t e d  b y  t h e  I R S  a s  a l l o w i n g  t h e  p o s s i b i l i t y  o f  a  p r i v a t e  
b e n e f i t  f r o m  t h e  f u n d . 14

A la s k a  S ta te  L e g is la tu re
M a rc h  2 4 , 2 0 1 4
P a g e  15

13 Also discussing the considerable congressional pressure that was applied by the delegation of 
California to ensure that California received and retained a favorable private letter ruling.

14 It is perhaps conceivable that the IRS could also find that the State’s investment in, and 
ownership of, a minority interest in the Project, while providing additional royalty and tax revenue for the 
State and for the energy needs of the people of Alaska, could more than incidentally benefit the other 
investors in the Project.



I t  w i l l  b e  e s s e n t i a l  f o r  t h e  S t a t e  t o  s e c u r e  a  f a v o r a b l e  p r i v a t e  l e t t e r  r u l i n g  r e c o g n i z i n g  
f e d e r a l  t a x  e x e m p t i o n  u n d e r  §  1 1 5  i f  A G D C  i n t e n d s  t o  r e l y  o n  e x e m p t i o n  u n d e r  t h a t  
p r o v i s i o n .

IV. Instrumentalities.

A l a s k a  S t a t u t e s  3 1 . 2 5 . 0 1 0  s t a t e s  t h a t  A G D C  i s  “a  p u b l i c  c o r p o r a t i o n  a n d  
g o v e r n m e n t  i n s t r u m e n t a l i t y  . .  ( e m p h a s i s  a d d e d ) .  F o r  t a x  p u r p o s e s ,  a n  i n s t r u m e n t a l i t y  
i s ,  b y  d e f i n i t i o n ,  a n  e n t i t y  t h a t  i s  n o t  a  s t a t e  o r  a  p o l i t i c a l  s u b d i v i s i o n  o f  a  s t a t e .  § §  
3 1 2 1 ( b ) ( 7 ) ( F ) ,  3 3 0 6 ( c ) ( 7 )  a n d  4 1 4 ( d ) ;  R e v .  R u l .  5 7 - 1 2 8 .

W i t h  t h e  e x c e p t i o n  o f  c e r t a i n  c o r p o r a t i o n s  o r g a n i z e d  u n d e r  a n  a c t  o f  C o n g r e s s  a s  
i n s t r u m e n t a l i t i e s  o f  t h e  U n i t e d  S t a t e s ,  s t a t u s  a s  a n  i n s t r u m e n t a l i t y  d o e s  n o t  i n d i c a t e  
w h e t h e r  a  c o r p o r a t i o n  s u c h  a s  A G D C  i s  e x e m p t  f r o m  f e d e r a l  t a x a t i o n .  C o d e  §  5 0 1 ( c ) ( 1 )  
a n d  R e v .  R u l .  7 7 - 2 7 1 .  R e v e n u e  R u l i n g  7 7 - 2 6 1  c o n c e r n e d  a n  i n v e s t m e n t  f u n d  e s t a b l i s h e d  
b y  a  s t a t e  t r e a s u r e r  t h a t  w a s  “s p e c i f i c a l l y  d e s i g n a t e d  a s  a n  i n s t r u m e n t a l i t y ” o f  t h e  s t a t e .  
A f t e r  f i n d i n g  t h a t  t h e  i n v e s t m e n t  o f  f u n d s  w a s  t h e  e x e r c i s e  o f  a n  e s s e n t i a l  g o v e r n m e n t a l  
f u n c t i o n  a n d  a f t e r  f i n d i n g  t h a t  t h e  f u n d ’s  i n c o m e  a c c r u e d  t o  t h e  s t a t e  a n d  t h e  p a r t i c i p a t i n g  
p o l i t i c a l  s u b d i v i s i o n s  o f  t h e  s t a t e ,  R e v .  R u l .  7 7 - 2 7 1  h e l d  t h a t  i n c o m e  o f  t h e  i n v e s t m e n t  f u n d  
w a s  e x e m p t  f r o m  f e d e r a l  i n c o m e  t a x  u n d e r  § 1 1 5 ( 1 ) . 15

D e s i g n a t i o n  a s  a n  i n s t r u m e n t a l i t y  h a s  s i g n i f i c a n c e  f o r  s o c i a l  s e c u r i t y  t a x ,  f e d e r a l  
u n e m p l o y m e n t  t a x  a n d  e l i g i b i l i t y  f o r  g o v e r n m e n t a l  p e n s i o n  p l a n s .  § §  3 1 2 1 ( b ) ( 7 ) ( F ) ,  
3 3 0 6 ( c ) ( 7 )  a n d  4 1 4 ( d ) .  T h e  I R S  a n a l y z e s  w h e t h e r  a n  o r g a n i z a t i o n  q u a l i f i e s  a s  a n  
i n s t r u m e n t a l i t y  f o r  s u c h  p u r p o s e s  u n d e r  t h e  c r i t e r i a  s e t  f o r t h  in  R e v .  R u l  5 7 - 1 2 8 :

( 1 )  w h e t h e r  it  i s  u s e d  f o r  a  g o v e r n m e n t a l  p u r p o s e  a n d  p e r f o r m s  a  
g o v e r n m e n t a l  f u n c t i o n ;  ( 2 )  w h e t h e r  p e r f o r m a n c e  o f  i t s  f u n c t i o n  i s  o n  b e h a l f  
o f  o n e  o r  m o r e  s t a t e s  o r  p o l i t i c a l  s u b d i v i s i o n s ;  ( 3 )  w h e t h e r  t h e r e  a r e  a n y  
p r i v a t e  i n t e r e s t s  i n v o l v e d ,  o r  w h e t h e r  t h e  s t a t e s  o r  p o l i t i c a l  s u b d i v i s i o n s  
i n v o l v e d  h a v e  t h e  p o w e r s  a n d  i n t e r e s t s  o f  a n  o w n e r ;  ( 4 )  w h e t h e r  c o n t r o l  a n d  
s u p e r v i s i o n  o f  t h e  o r g a n i z a t i o n  i s  v e s t e d  in  p u b l i c  a u t h o r i t y  o r  a u t h o r i t i e s ;  ( 5 )  
i f  e x p r e s s  o r  i m p l i e d  s t a t u t o r y  o r  o t h e r  a u t h o r i t y  i s  n e c e s s a r y  f o r  t h e  c r e a t i o n  
a n d / o r  u s e  o f  s u c h  a n  i n s t r u m e n t a l i t y ,  a n d  w h e t h e r  s u c h  a u t h o r i t y  e x i s t s ;  a n d
( 6 )  t h e  d e g r e e  o f  f i n a n c i a l  a u t o n o m y  a n d  t h e  s o u r c e  o f  i t s  o p e r a t i n g  
e x p e n s e s .

I f  t h e  I R S  c o n c l u d e d  t h a t  A G D C  w a s  a n  i n s t r u m e n t a l i t y ,  a n d  n o t  a  p o l i t i c a l  
s u b d i v i s i o n  o r  a n  i n t e g r a l  p a r t  o f  t h e  S t a t e ,  it  w o u l d  e x a m i n e  w h e t h e r  A G D C  q u a l i f i e d  f o r
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15 In other words. Rev. Rul. 77 -  261 held that the investment fund qualified for tax exemption 
under § 115(1); that holding was not based on the fund's status as an instrumentality of the state.



f e d e r a l  t a x  e x e m p t i o n  u n d e r  e i t h e r  §  1 1 5 ( 1 )  ( d i s c u s s e d  a b o v e )  o r  §  5 0 1 ( c ) ,  p r i m a r i l y  §  
5 0 1 ( c ) ( 3 )  ( d i s c u s s e d  b e l o w ) .  A p r i l l  a t  8 2 1 .

I f  A G D C  i s  c o n s i d e r e d  a n  i n s t r u m e n t a l i t y  o f  t h e  S t a t e ,  it  w i l l  b e  e s s e n t i a l  f o r  t h e  
S t a t e  t o  s e c u r e  a  f a v o r a b l e  p r i v a t e  l e t t e r  r u l i n g  r e c o g n i z i n g  f e d e r a l  t a x  e x e m p t i o n  u n d e r  §  
1 1 5  i f  A G D C  d o e s  n o t  q u a l i f y  f o r  e x e m p t i o n  a s  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  S t a t e  o r  a s  a n  
i n t e g r a l  p a r t  o f  t h e  S t a t e .

V. § 501(c)(3) Organizations.

A G D C ,  a s  a  “ p u b l i c  c o r p o r a t i o n  a n d  i n s t r u m e n t a l i t y ” o f  t h e  S t a t e  c o u l d  q u a l i f y  f o r  
e x e m p t i o n  u n d e r  § 5 0 1  ( c ) ( 3 )  i f  it w e r e  a  “c l e a r  c o u n t e r p a r t ” o f  a  c h a r i t a b l e ,  e d u c a t i o n a l ,  
r e l i g i o u s  o r  l i k e  o r g a n i z a t i o n .  R e v .  R u l .  6 0 - 3 8 4 ;  s e e  a l s o  R e v .  R u l .  5 5 - 3 1 9 .  T h e r e  i s  a t  
l e a s t  a n  i s s u e  w h e t h e r  t h e  I R S  w o u l d  c o n s i d e r  A G D C ,  i n v e s t i n g  in  a  l i q u e f i e d  n a t u r a l  g a s  
P r o j e c t ,  t o  b e  a  “ c l e a r  c o u n t e r p a r t ” o f  a  c h a r i t a b l e  o r g a n i z a t i o n .

F u r t h e r ,  i f  A G D C  i s  a n  i n t e g r a l  p a r t  o f  t h e  S t a t e ,  w h i c h  it  w o u l d  s e e m  t o  b e  i f  it  d o e s  
n o t  q u a l i f y  a  p o l i t i c a l  s u b d i v i s i o n ,  it  w o u l d  n o t  q u a l i f y  f o r  e x e m p t i o n  u n d e r  § 5 0 1  ( c ) ( 3 ) .  
R e v e n u e  R u l i n g  6 0 - 3 8 4  r u l e d  t h a t  b e c a u s e  a  s t a t e ' s  p u r p o s e s  i n c l u d e  t h o s e  n o t  e x c l u s i v e l y  
d e s c r i b e d  in  §  5 0 1 ( c ) ( 3 ) ,  a n  o r g a n i z a t i o n  t h a t  i s  a n  i n t e g r a l  p a r t  o f  t h e  s t a t e  c a n n o t  m e e t  
t h e  r e q u i r e m e n t s  f o r  e x e m p t i o n  u n d e r  §  5 0 1 ( c ) ( 3 .

F i n a l l y ,  i f  A G D C ’s  p o w e r s  e x c e e d  t h e  s c o p e  o f  t h o s e  a l l o w e d  b y  §  5 0 1  ( c ) ( 3 ) ,  A G D C  
w o u l d  n o t  q u a l i f y  f o r  e x e m p t i o n  u n d e r  §  5 0 1 ( c ) ( 3 ) .  R e v .  R u l .  6 0 - 3 8 4 .  A G D C ’s  r e g u l a t o r y  
p o w e r s ,  d i s c u s s e d  a b o v e ,  a p p e a r  t o  d i s q u a l i f y  A G D C  a s  a  §  5 0 1 ( c ) ( 3 )  o r g a n i z a t i o n .  Id .  
I n  R e v .  R u l .  7 4 - 1 4 ,  a  p u b l i c  h o u s i n g  a u t h o r i t y  w a s  d e n i e d  e x e m p t i o n  u n d e r  §  5 0 1 ( c ) ( 3 ) ,  
e v e n  t h o u g h  i t s  p u r p o s e  w a s  t o  p r o v i d e  s a f e  h o u s i n g  a c c o m m o d a t i o n s  f o r  l o w  i n c o m e  
f a m i l i e s ,  b e c a u s e  t h e  s t a t e  s t a t u t e  i n c o r p o r a t i n g  t h e  a u t h o r i t y  g a v e  it  t h e  p o w e r  t o  c o n d u c t  
e x a m i n a t i o n s  a n d  i n v e s t i g a t i o n s  f o r  t h e  p u r p o s e  o f  c o l l e c t i n g  i n f o r m a t i o n  a n d  m a k i n g  it 
a v a i l a b l e  t o  a p p r o p r i a t e  a g e n c i e s  f o r  u s e  in  f u r t h e r i n g  a n d  e n f o r c i n g  l o c a l  o r d i n a n c e s  
r e g a r d i n g  p l a n n i n g ,  b u i l d i n g ,  a n d  z o n i n g  m a t t e r s .  R e v e n u e  R u l i n g  7 4 - 1 4  c o n c l u d e d  t h i s  
p o w e r  t o  c o n d u c t  e x a m i n a t i o n s  a n d  i n v e s t i g a t i o n s  w a s  a  r e g u l a t o r y  p o w e r  t h a t  w a s  
i n c o n s i s t e n t  w i t h  e x e m p t i o n  u n d e r  §  5 0 1 ( c ) ( 3 ) .

F o r  r e a s o n s  s u c h  a s  t h o s e  s e t  f o r t h  a b o v e ,  §  5 0 1  ( c ) ( 3 )  s e e m s  t h e  l e a s t  l i k e l y  g r o u n d  
f o r  A G D C  t o  q u a l i f y  f o r  f e d e r a l  t a x  e x e m p t i o n .

VI. Conclusion.

T h e  S t a t e  i s  s t r o n g l y  r e c o m m e n d e d  t o  s e c u r e  a  p r i v a t e  l e t t e r  r u l i n g  c o n f i r m i n g  t h a t  
A G D C  q u a l i f i e s  f o r  t a x  e x e m p t i o n  a t  t h e  e a r l i e s t  o p p o r t u n i t y ,  a s  A G D C ’s  i n v o l v e m e n t  in  t h e  
P r o j e c t  w i l l  r e q u i r e  s u b s t a n t i a l  S t a t e  i n v e s t m e n t .  I f  S B  1 3 8  a n d  H B  2 7 7  a r e  e n a c t e d  i n t o  
la w ,  t h e  r u l i n g  r e q u e s t  s h o u l d  b e  m a d e  s h o r t l y  t h e r e a f t e r .
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I n  o r d e r  t o  f a c i l i t a t e  s e c u r i n g  a  f a v o r a b l e  r u l i n g ,  t h e  C o m m i t t e e  i s  a l s o  a d v i s e d  t o  
i n c o r p o r a t e  t h e  c h a n g e s  d i s c u s s e d  in  p r i n c i p l e  a t  p a g e  8  o f  t h i s  l e t t e r  i n t o  S B  1 3 8  a n d  H B  
2 7 7 ,  t o  b e t t e r  e s t a b l i s h  t h a t  A G D C ’s  q u a l i f i e s  f o r  i m p l i e d  s t a t u t o r y  i m m u n i t y  a s  a  p o l i t i c a l  
s u b d i v i s i o n  o f  t h e  S t a t e .

N o t i c e  R e g a r d i n g  T a x  A d v i c e

W e  h o p e  t h a t  t h i s  l e t t e r  h e l p s  e x p l a i n  t h e  f e d e r a l  t a x  e x e m p t i o n  i s s u e s  r a i s e d  b y  
t h e  P r o j e c t  a n d  t h e  r e l a t e d  p e n d i n g  l e g i s l a t i o n .  W e  w o u l d  b e  h a p p y  t o  e x p a n d  u p o n  o u r  
a n a l y s i s  s h o u l d  t h e  C o m m i t t e e  o r  t h e  L e g i s l a t u r e  s o  d e s i r e  o r  t o  a d d r e s s  a n y  p a r t i c u l a r  
q u e s t i o n s  t h a t  t h e  C o m m i t t e e  o r  t h e  L e g i s l a t u r e  m a y  h a v e .

T h i s  l e t t e r  h a s  b e e n  p r e p a r e d  s o l e l y  f o r  u s e  b y  t h e  S t a t e ,  t h e  L e g i s l a t i v e  B u d g e t  &  
A u d i t  C o m m i t t e e ,  a n d  t h e  A l a s k a  s t a t e  l e g i s l a t u r e .  A n y  t a x  a d v i c e  c o n t a i n e d  in  t h i s  l e t t e r  
w a s  n o t  i n t e n d e d  o r  w r i t t e n  t o  b e  u s e d ,  a n d  c a n n o t  b e  u s e d ,  f o r  t h e  p u r p o s e  o f  ( i )  a v o i d i n g  
t a x - r e l a t e d  p e n a l t i e s  u n d e r  t h e  i n t e r n a l  R e v e n u e  C o d e ,  o r  ( i i )  p r o m o t i n g ,  m a r k e t i n g ,  o r  
r e c o m m e n d i n g  t o  a n o t h e r  p a r t y  a n y  t r a n s a c t i o n  o r  m a t t e r  a d d r e s s e d  h e r e i n .

T h e  a d v i c e  in  t h i s  l e t t e r  i s  n o t  b i n d i n g  o n  t h e  I n t e r n a l  R e v e n u e  S e r v i c e ,  a n y  c o u r t ,  
o r  a n y  o t h e r  p e r s o n  o r  e n t i t y .  T h e  I n t e r n a l  R e v e n u e  C o d e  h a s  b e e n  s u b j e c t  t o  s u b s t a n t i a l  
a n d  f r e q u e n t  r e v i s i o n s  in  r e c e n t  y e a r s .  W e  c a n n o t  a s s u r e  t h a t  f o r t h c o m i n g  I R S  
i n t e r p r e t a t i o n s ,  a d m i n i s t r a t i v e  p r o n o u n c e m e n t s ,  o r  c o u r t  d e c i s i o n s  w i l l  n o t  a d v e r s e l y  a f f e c t  
t h e  t a x  a d v i c e  g i v e n  i n  t h i s  le t t e r .

R e a l i z a t i o n  o f  f e d e r a l  t a x  e x e m p t i o n  i s  s u b j e c t  t o  t h e  r i s k  t h a t  t h e  I n t e r n a l  R e v e n u e  
S e r v i c e  m a y  c h a l l e n g e  t a x  t r e a t m e n t  a n d  t h a t  a  c o u r t  m a y  s u s t a i n  t h a t  c h a l l e n g e .  B e c a u s e  
t a x p a y e r s  c a r r y  p a r t  o f  t h e  b u r d e n  o f  p r o o f  r e q u i r e d  t o  s u p p o r t  t h e  t a x  t r e a t m e n t  o f  a  
t r a n s a c t i o n ,  t h e  a d v i c e  e x p r e s s e d  a s  t o  t h e  l i k e l i h o o d  o f  r e a l i z a t i o n  o f  f e d e r a l  t a x  e x e m p t i o n  
a s s u m e s  t h a t  y o u  w i l l  u n d e r t a k e  t h e  e f f o r t  a n d  e x p e n s e  t o  r e q u e s t  a n  a p p r o p r i a t e  p r i v a t e  
l e t t e r  r u l i n g  a n d  p r e s e n t  f u l l y  t h e  S t a t e ’s  c a s e  in  s u p p o r t  o f  a n y  m a t t e r  t h a t  t h e  S e r v i c e  
c h a l l e n g e s .

S i n c e r e l y ,

M a n l e y  &  B r a u t i g a m , P . C
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“I  lo o k e d  o v e r  th e  th o u g h tfu l a n d  d e ta i le d  q u e s tio n s  th a t R o g e r s  M a rk s  s u b m itte d  to  th e  
c o m m itte e  a n d  o ffe r  m y  o b se rv a tio n s /c o m m e n ts  to  so m e  b e lo w  (th o se  w ith  f e d e r a l  is su e s  o r  
w h e r e  I  h a ve  k n o w le d g e  f r o m  m y  w o r k  a s  F e d e r a l C o o r d in a to r  o r  m y  p a s t  r o le  a s  d e p u ty  
c o m m iss io n e r  a t  R e v e n u e )  ”

F O R  T H E  P R O D U C E R S

1. H o w  w o u ld  y o u  feel a b o u t a p ro v is io n  in th e  leg is la tio n  th a t in ex ch an g e  fo r  tak in g  th e  tax es  
an d  ro y a ltie s  as in -k in d  gas, the  p ro d u ce rs  w o u ld  ag ree  to  p u rch ase  and  d isp o se  o f  th e  s ta te 's  gas 
a t th e  sam e p rice  th a t th e  p ro d u ce rs  rece ive  fo r  th e  re s t o f  th e ir  gas, ju s t  as is d one  w ith  in -va lue  
n o w ?  T h e  p ro b lem  is th a t n o t a ll L N G  is so ld  a t th e  sam e p rice  o r on  th e  sam e te rm s —  each  
c o n tra c t is d iffe ren t. P ric in g  can  be  d ifferen t, n o t ju s t  the  p e rcen tag e  linkage to  o il p rices  bu t caps 
a t th e  lo w  en d  and  h ig h  en d  and  "so ften ing" o f  th e  linkage cu rve  a t h igh  oil p rices; th e  n u m b er o f  
y ea rs ; v o lu m e  flex ib ility  an d  d estin a tio n  flex ib ility ; p e a k  d e liv e rab ility  (su ch  as e x tra  gas in the  
w in te r); sh ip p in g  (d o es th e  se lle r o r  b u y er a rran g e  fo r  sh ip p in g ); an d  on  and  on . It's  ju s t  no t the  
sam e as fo r o il, w h e re  th e re  is p re tty  m u ch  a d a ily  p rice  fo r a ll oil ca rg o es o r  a  ce rta in  q u a lity .)  It 
w o u ld  be  d ifficu lt fo r  th e  sta te  to  d em an d  —  o r w a n t —  th e  sam e co n trac t te rm s as the  p ro d u ce rs  
w ith  ev e ry  L N G  b u y e r in  ev e ry  tran sac tio n . I'd  ex p ec t th e  gas from  A lask a  L N G  co u ld  be  so ld  
o f f  to  a  d o zen  o r m o re  d iffe re n t buyers, a ll w ith  d iffe re n t co n trac ts . B esid es , th e  sta te  m a y  v e ry  
w e ll w an t d iffe re n t co n trac t te rm s w ith  L N G  b u y ers  th an  the  p ro d u cers . M aybe  th e re  w o u ld  be  a 
ch o ice  b e tw een  a h ig h e r  p rice  w ith  a b u y e r’s o p tio n  to  red u ce  v o lu m e  in certa in  c ircu m stan ces  
vs. a  lo w er p rice  an d  a 100%  lo ck  on  100%  o f  the  v o lu m e  w ith  no  flex ib ility . W h ich  sh o u ld  the  
s ta te  se lec t?  P ro tec tio n  a g a in s t b e lo w -m ark e t co n trac ts  is a  g o o d  idea, and  I w o u ld  ex p ec t the  
s ta te  co u ld  w rite  in to  its m ark e tin g  serv ices  R F P  a  p ro v is io n  e n su rin g  d isc lo su re  o f  o th e r 
co n trac ts  fo r  sake  o f  co m p ariso n .

2. A re  th e re  an y  p re c e d e n ts  u n d e r F E R C  S ec tion  3 reg u la tio n  w h ere  th e re  are  large p ip e lin es  
w ith  local c o n su m p tio n  o f  tran sp o rted  gas?  T h e  o n ly  p ip e lin es  co v ered  b y  F E R C  u n d e r Sec. 3 o f  
th e  N a tu ra l G as  A c t w o u ld  b e  p ip e lin es  th a t ex c lu s iv e ly  se rv e  an  L N G  p lan t, as o p p o sed  to  a 
Sec. 7 in te rs ta te  line  th a t a lso  h ap p en s to  feed  an  L N G  p lan t. A s  such , w h en  y o u  th in k  ab o u t 
L o w er 4 8  L N G  p lan ts , th e  p ip e lin e s  to  th e  p lan ts  e ith e r  a lread y  ex is ted  in  the  a rea  (th in k  U .S . 
G u lf  C oast) an d  th e re fo re  w ere  Sec. 7 ra te -reg u la ted  lines serv in g  in te rs ta te  and  in trasta te  
cu s to m ers , o r th e y  are  sh o rt n ew  spurs to  th e  L N G  p lan t. T h o se  sh o rt spurs, h o w ev er, a lso  are 
m o s t lik e ly  p a r t o f  th e  in te rs ta te  p ip e lin e  n e tw o rk , c a rry in g  in te rs ta te  gas to  th e  p lan t. W h ich  is a 
lo n g  w ay  o f  say in g  I d o u b t w h e th e r there  are  an y  la rg e  Sec. 3 p ip e lin es  th a t carry  g as  only to  and  
fro m  an  L N G  p la n t an d  lim ited  local ( in -sta te ) b u y ers /se lle rs , th e reb y  escap in g  Sec. 7 F E R C  ra te  
re g u la tio n . I b e liev e  th e re  cou ld  be som e v e ry  sh o rt spu rs  th a t serve  o n ly  an  L N G  p la n t an d  no 
one  e lse , w h ic h  w o u ld  be  co v e red  by  Sec. 3, w h ich  w o u ld  m ean  a F E R C -led  en v iro n m en ta l 
im p ac t s ta tem en t an d  au th o riza tio n  fo r co n stru c tio n  an d  opera tio n , b u t n o t Sec. 7 in te rs ta te  ra te  
reg u la tio n . T h e  A la sk a  L N G  p ro je c t is d iffe ren t fro m  an y th in g  else in th e  L o w er 48.

C o m m e n ts  p ro v id e d  b y  L a r r y  P e rs ily , F e d e ra l P ip e lin e  C o o rd in a to r



F O R  T H E  A D M IN IS T R A T IO N

1. H o w  w o u ld  y o u  feel a b o u t a p ro v is io n  in th e  leg is la tio n  th a t in  ex ch an g e  fo r  tak in g  the  taxes 
an d  ro y a ltie s  as in -k in d  gas, th e  p ro d u cers  w o u ld  ag ree  to  p u rch ase  an d  d isp o se  o f  th e  sta te 's  gas 
a t th e  sam e p rice  th a t the  p ro d u ce rs  rece ive  fo r  th e  re s t o f  th e ir  gas, ju s t  as  is d o n e  w ith  in -va lue  
n o w ?  S am e a n sw er as above.

F O R  A G D C

3. W h a t is th e  p o ss ib ility  o f  100%  state  deb t fin an c in g  th ro u g h  rev en u e  b o n d s and  genera l 
o b lig a tio n  b o n d s?  1) I d o u b t th e  sta te  h as  th e  d e b t cap ac ity  fo r th a t m u ch  in  gen era l o b lig a tio n  
b o n d s, th o u g h  I ad m it th e  ra te  w o u ld  b e  less th an  a co m m erc ia l loan  i f  th e  sta te  co u ld  ac tua lly  
f lo a t th a t m assiv e  o f  a  b o n d  issue; 2) A n d  ev en  i f  you  cou ld  g e t 100%  genera l o b lig a tio n  deb t, 
any  sh o rtco m in g  in  c o v e rin g  the  d eb t in  an y  g iv en  y ea r from  p ro je c t rev en u es  w o u ld  req u ire  a 
p o litic a lly  p a in fu l d irec t d raw  on  th e  gen era l fund  th a t year; 3) I am  n o t aw are  o f  an  L N G  im p o rt 
o r  e x p o rt p ro jec t an y w h ere  in  th e  w orld  fin an ced  w ith  100%  p ro jec t rev en u e  d e b t (len d ers  have 
a lw ay s  w an ted  a  h e fty  d o w n  p ay m en t o n  L N G  p ro jec ts), and  I see no  rea so n  w h y  A la sk a  L N G  
w o u ld  be an y  d iffe re n t (ac tu a lly , lenders m ig h t w a n t a  h e ftie r d ow n  p a y m e n t b ecau se  o f  the 
p e rc e iv e d  p o litic a l r isk  in A la sk a  oil and  gas p o litic s); 4) S om e len d ers  th ro u g h  the  years  have 
p itch ed  th e  ta n ta liz in g  p ro sp e c t o f  100%  p ro jec t rev en u e  d eb t fin an c in g  to  the  sta te , b u t I be lieve  
th ey  h av e  d one  so  to  en tice  b u s in ess  th ro u g h  th e ir  d o o r ( no  o ffen se  m ean t to  th e ir  m ark e tin g  
effo rts).

4. W h a t is the  p o ss ib ility  o f  g e ttin g  ta x -ex em p t d eb t th ro u g h  the  A la sk a  R a ilro ad ?  I w o n d e r h o w  
len d ers  w o u ld  re a c t to  a  sch em e  to  use th e  ra ilro ad  (w ith  its o w n  fin an c ia l ch a llen g es) as a  fron t 
to  ge t ta x -e x e m p t fin an c in g  to  b ea t the IR S , w h en  th e  ra ilro ad  h as  n o t a  d im e o f  its o w n  in the  
v en tu re . B esid es , w h e n  th is  id ea  w as  floa ted  last d ecade , th e  ra ilro ad  w an ted  a fee to  serve  as the  
fron t, so m e th in g  in  th e  n e ig h b o rh o o d  o f  0 .7 5 %  —  n o th in g  is free . T h is  en tire  d iscu ss io n  goes 
b a c k  a  d ecade , w h en  sta te  o ffic ia ls  rea lized  th e  federa l law  th a t tran sfe rred  th e  ra ilro ad  to  the 
sta te  in c lu d ed  a p ro v is io n  a llo w in g  the ra ilro a d  to  issue  tax -ex em p t d eb t —  b u t th e  law  offe rs no 
sp ec ific s  o r gu id an ce . M an y  sta te  o ffic ia ls  th o u g h t it w o u ld  be a  to u g h  sell to  ge t th e  IR S  to  go 
a lo n g  w ith  a  m u ltib illio n -d o lla r  tax -ex em p t bo n d  sa le  fo r w h a t is e ssen tia lly  a  b u s in ess  ven tu re  
(as o p p o sed  to  a p u b lic -p u rp o se  d ev e lo p m en t, su ch  as a p a sse n g e r tra in  te rm in a l). S enate  
F in an ce  C o -C h a ir Jo h n  T o rg e rso n  w en t o u t and  p a id  fo r a  legal o p in io n  on  th e  ra ilro ad  d eb t issue 
(ab o u t 12 years  ago ). P e rh ap s  h e  still has a  copy? N o te : P eo p le  p o in t to  the  ta x -e x e m p t bonds 
issued  by  th e  C ity  o f  V a ld ez  fo r  th e  A ly esk a  o il te rm in a l in  the 1970s. T rue , th a t w o rk ed , bu t the 
law  w as  la te r  c h an g ed  an d  y o u  can n o t do  th a t again . (I a lso  see th a t th e  ra ilro ad  has gone ou t 
w ith  an  R F P  to  c o n tra c t fo r a f in an c ia l ad v ise r  to  lo o k  at ju s t  su ch  a  v en tu re . See 
h ttp ://a la sk a ra ilro ad .co m /L in k C lick .a sp x 7 file tick e tH  g 9 B u N zd S Y % 3 D & tab id = 4 0 8 )

http://alaskarailroad.com/LinkClick.aspx7fileticketH


F O R  T R A N S C A N A D A

2. A re  th e re  in stan ce  in  th e  p ip e lin e  busin ess  w h ere  p ip e lin e  co m p an ies  ab so rb  som e p re ­
d e v e lo p m en t co s ts  i f  th e  p ro je c t is no t san c tio n ed ?  Y es, h ap p en s  all the  tim e.

F O R  IN V E S T O R S /B A N K S

1. W o u ld  co m m erc ia l o r  in v es tm en t banks, p riv a te  eq u ity  firm s, o r  v en tu re  cap ita l te rm s be 
in te re s ted  in in v estin g  w ith  th e  sta te  as a  p a rtn e r?  W h a t ra te  o f  re tu rn  w o u ld  be  n ecessa ry ?  N o  
o n e  w ill g ive  you  a  firm  in te re s t ra te  q uo te  un til th ey  see the  to ta l p ro jec t; th a t's  w h a t F E E D  is to  
acco m p lish . It a ll d ep en d s  o n  th e  p ro jec t, the  d ev e lo p er 's  ba lan ce  sheet and  th e  sales con trac ts . 
F o r  ex am p le , C h en ie re  E n e rg y  n eed ed  ca sh  fo r  c o n stru c tio n  o f  its S ab ine  P ass, L a., L N G  ex p o rt 
te rm in a l. It ra ised  m u ch  o f  its e q u ity  share  b y  ag ree in g  to  p ay  17%  to  a  p riv a te -eq u ity  firm  to 
h e lp  ra ise  th e  3 0 %  e q u ity  (d o w n  p ay m en t) req u ired  to  b o rro w  the  o th e r 70 %  o f  the  m o n ey  fo r 
co n stru c tio n .

2. W h a t is the  p o ss ib ility  o f  100%  state d eb t f in an c in g  th ro u g h  rev en u e  b o n d s and  gen era l 
o b lig a tio n  b o n d s?  See above .

3. W h a t is the  p o ss ib ility  o f  g e ttin g  ta x -ex em p t d e b t th ro u g h  th e  A la sk a  R a ilro ad ?  See above.

F O R  F E R C

1. W o u ld  F E R C  be co m fo rtab le  reg u la tin g  th is  p ro jec t u n d e r S ec tio n  3 o f  the  N a tu ra l G as 
A c t?  F E R C  w ill n o t say  an y th in g  u n til it h a s  an  ac tual ap p lica tio n  o n  its desk . B u t 
w h e th e r it is "co m fo rtab le"  is no t th e  issue; L N G  p la n ts  are reg u la ted  by  Sec. 3 -  o f  the  
N a tu ra l G as A c t, th e re  is n o  op tion . F E R C  has w o rk ed  w ith  Sec. 3 fo r  years, an d  is 
fam ilia r an d  co m fo rtab le  w ith  its jo b . P ip e lin es  th a t serve  an  L N G  p la n t can  fall un d er 
Sec. 3; it's  u p  to  F E R C . A n d  since th e re  is no  in te rs ta te  co m p o n en t to  th e  A lask a  L N G  
p ip e lin e  p ro je c t as cu rre n tly  p ro p o sed , I b e liev e  F E R C  w o u ld  lum p  th e  p ip e lin e  and  the  
L N G  p lan t in to  o n e  en v iro n m en ta l im p act s ta tem en t fo r  h ea lth  and  sa fe ty  and  
en v iro n m en ta l co n cern s, w h ich  is th e  focus o f  Sec. 3 . 1 a lso  ex p ec t a  p ro jec t dev e lo p er 
w o u ld  w an t a  s in g le  fed e ra l EIS b y  a sin g le  fed e ra l agency , ra th e r  th an  sep ara te  im pact 
s ta tem en ts  an d  sep ara te  tim e tab le s  fo r  the  p ip e lin e  and  L N G  p lan t. A s  to  p ip e lin e  ta riffs , 
w ith o u t an  in te rs ta te  co m p o n en t to  th e  p ip e lin e , th ere  is no  ju r isd ic tio n a l h o o k  an d  no 
Sec. 7 ta r if f  reg u la tio n  b y  F E R C . It's  n o t a m a tte r  w h e th e r F E R C  is "co m fo rtab le" w ith  
th a t —  it's th e  law .



F O R  T H E  E N E R G Y  D E P A R T M E N T

1. W o u ld  D O E  rev o k e  th e  L N G  ex p o rt p e rm it i f  the  gas w ere  n eed ed  fo r  in -s ta te  co n su m p tio n ?  
P lease  d esc rib e  h o w  th a t p ro cess  w o u ld  w o rk . T h ere  is no  fo rm al p ro cess  b ecau se  it's n ev e r ev er 
h ap p en ed  in  th e  U n ite d  S ta tes. R em em b er, un til a  cou p le  o f  years  ago , no  o n e  h ad  ev e r tried  to  
b u ild  an  L N G  ex p o rt p lan t in  th e  L o w er 48  — th e  o n ly  one  w as in  N ik isk i. F ed era l law  a llow s the 
D e p a rtm e n t o f  E n e rg y  to  su sp en d  o r rev o k e  an  e x p o rt license, no q u es tio n  ab o u t th e  au th o rity . In 
re sp o n se  to  a  q u es tio n  fro m  Sen. M u rk o w sk i, th e  d ep artm en t in O c to b e r 2013  w ro te : "T he 
D e p a rtm e n t tak es  v e ry  se rio u s ly  th e  in v es tm en t-b ack ed  ex p ec ta tio n s o f  p riv a te  p a rtie s  su b jec t to  
its  reg u la to ry  ju r isd ic tio n . A s w e  have  sta ted  co n sis ten tly , D O E  w o u ld  n o t re sc in d  a  p rev io u sly - 
g ran ted  (ex p o rt)  au th o riza tio n  ex cep t in th e  ev en t o f  ex trao rd in a ry  c irc u m s ta n c e s ...." B esides, 
ev en  i f  in -s ta te  n eed  fo r N o rth  S lope  gas in c reased , it like ly  w o u ld  be su ch  a  sm all p e rcen tag e  
(s in g le  d ig it) o f  th e  o v e ra ll p ro je c t th a t I b e liev e  o n e  (o r m o re ) o f  the  p ip e lin e  p a rtn e rs  likely  
co u ld  f it th a t ad d itio n a l gas in to  th e  line fo r  local o ff-takes. T he b e tte r  q u es tio n  w o u ld  be  to  the 
A la sk a  L N G  p artn e rs : H o w  m u ch  ad d itiona l gas co u ld  you  fit in to  th e  p ip e lin e  fo r in -s ta te  o ff­
tak es  b y  ad d in g  c o m p re ss io n  b e fo re  you  w o u ld  n eed  to  add  ac tual p ip e?
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G o o d  m o r n i n g  C o - c h a i r m a n  F e i g e ,  C o - c h a i r m a n  S a d d l e r ,  a n d  m e m b e r s  o f  t h e  

H o u s e  R e s o u r c e s  C o m m i t t e e .

M y  n a m e  is  C h a r l o t t e  B r o w e r .  I  a m  t h e  M a y o r  o f  t h e  N o r t h  S l o p e  B o r o u g h .  T h i s  

is  t h e  s e c o n d  t i m e  I ’v e  t e s t i f i e d  b e f o r e  y o u  t h i s  s e s s io n ,  s o  y o u  a l r e a d y  k n o w  h o w  

p r o u d  I  a m  t o  b e  t h e  w i f e  o f  a  w h a l i n g  c a p t a i n  w i t h  s i x  c h i l d r e n  a n d  t w e n t y - f i v e  

g r a n d c h i l d r e n .

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  to  s p e a k  o n  S B  13 8 , a  b i l l  t h a t  a u t h o r i z e s  t h e  S ta te  o f  

A l a s k a  to  m o v e  f o r w a r d  o n  d e v e l o p i n g  a  n a t u r a l  g a s  p i p e l i n e  f r o m  t h e  N o r t h  S lo p e  

t o  t i d e w a t e r .

T o d a y  I  w o u l d  l ik e  t o  t a l k  a b o u t  s o m e  o f  t h e  c o n c e r n s  a n d  i n t e r e s t s  o f  t h e  N o r t h  

S l o p e  B o r o u g h  r e g a r d i n g  S B  1 3 8  a n d  t h e  H e a d s  o f  A g r e e m e n t ,  w h i c h  is  a  s e p a r a t e  

d o c u m e n t  t h a t  o u t l i n e s  t h e  g u i d i n g  p r i n c i p l e s  o f  t h e  A l a s k a  L N G  P r o j e c t .



B e f o r e  w e  t a l k  a b o u t  c o n c e r n s ,  i t s  i m p o r t a n t  t h a t  s a y  ‘T h a n k  Y o u ’ t o  o u r  G o o d  

L o r d  f o r  t h e  o p p o r t u n i t y  t o  b e  h a v i n g  t h i s  d i s c u s s i o n  o n  h o w  to  b u i l d  a  6 0  b i l l i o n -  

d o l l a r  p r o j e c t  t o  d e v e l o p  o u r  n a t u r a l  g a s .  T h e r e ’s a  l o t  o f  p e o p l e  w h o  w o u l d  lo v e  

t o  h a v e  s o m e t h i n g  l i k e  t h i s  o n  th e  t a b l e .

P l e a s e  l e t  m e  t a k e  a  m o m e n t  t o  a c k n o w l e d g e  o u r  a p p r e c i a t i o n  f o r  y o u r  e f f o r t s  o n  

b e h a l f  o f  o u r  r e s i d e n t s .  Y o u  a r e  t r u l y  d e c i d i n g  th e  f u t u r e  o f  o u r  s t a t e ,  a n d  o n  

b e h a l f  o f  t h e  N o r t h  S l o p e  B o r o u g h ,  I  c o m m e n d  y o u .  Q u y a n a q p a k .

A s  A l a s k a n s ,  w e ’v e  l e a r n e d  f r o m  t h e  p a s t  t h a t  l a r g e  p r o j e c t s  l i k e  t h i s  c a n  s e t  a  

p o s i t i v e  c o u r s e  f o r  o u r  f u t u r e .  B u t  w e  a l s o  k n o w  t h a t  in  o r d e r  t o  p r o v i d e  t h e  

m a x i m u m  p o s s i b l e  b e n e f i t s ,  w e  h a v e  t o  b e  p r e p a r e d  f o r  t h e  i m p a c t s .  F o r  e x a m p l e ,  

t h e  T r a n s  A l a s k a  O i l  P i p e l i n e  h a s  p r o v i d e d  b i l l i o n s  o f  d o l l a r s  o f  r e v e n u e  a n d  j o b s ,  

b u t  w e  a l s o  l e a r n e d  l e s s o n s  a b o u t  d e m a n d s  f o r  p u b l i c  s e r v i c e s  t o  d e a l  w i t h  s o c ia l  

s e r v i c e s ,  j o b  t r a i n i n g ,  i n f r a s t r u c t u r e ,  p u b l i c  s a f e ty ,  a n d  e d u c a t io n .

T h a t  b r i n g s  m e  t o  t h e  p o i n t s  t h a t  s h o u l d  b e  a d d r e s s e d  in  S e n a t e  B i l l  1 3 8  a n d  th e  

H e a d s  o f  A g r e e m e n t  d o c u m e n t  b e f o r e  t h i s  c o m m i t t e e .



T h e  H e a d s  o f  A g r e e m e n t  h a s  l a n g u a g e  in  A r t i c l e  9 .3  t h a t  s t a t e s  t h e  “ P a r t i e s ”  in t e n d  

f o r  t h e  p r o j e c t ’s  f i s c a l  t e r m s  to  b e  i n c l u d e d  in  p r o j e c t - e n a b l i n g  c o n t r a c t s .  S u b je c t  

t o  “ c o n s u l t a t i o n ”  w i t h  l o c a l  g o v e r n m e n t s ,  t h e  A d m i n i s t r a t i o n  w i l l  e s t a b l i s h  

p a y m e n t s  i n  l i e u  o f  p r o p e r t y  t a x  ( P I L T ) .

T h e  w o r d  “ c o n s u l t a t i o n ”  is  n o t  d e f i n e d  in  t h e  H O A  d o c u m e n t ,  b u t  I  w o u l d  l i k e  t o  

a c k n o w l e d g e  G o v e r n o r  P a r n e l l  f o r  s i g n i n g  a n  A d m i n i s t r a t i v e  O r d e r  t h a t  e s t a b l i s h e s  

a  m u n i c i p a l  a d v i s o r y  g r o u p .

A t  s o m e  p o i n t  in  t h e  f u t u r e ,  w e  s e e  t h a t  t h e  p r o c e s s  f o r  e n a b l i n g  c o n t r a c t s  is  a n  “ u p  

o r  d o w n ”  r a t i f i c a t i o n  v o t e  b y  th e  L e g i s l a t u r e  a f t e r  t h e  A d m i n i s t r a t i o n  s u b m i t s  t h e m  

t o  y o u  f o r  a p p r o v a l .  I f  t h e  l o c a l  t a x i n g  a u t h o r i t y  o f  m u n i c i p a l  g o v e r n m e n t s  is  

g o i n g  t o  b e  m o d i f i e d  t o  p r o v i d e  f i s c a l  c e r t a i n t y ,  t h e n  w e  m u s t  b e  a  m e a n i n g f u l  p a r t  

o f  t h e  p r o c e s s  u p  f r o n t .

T h e  s e c o n d  i s s u e  t h a t  h a s  b e e n  d i s c u s s e d  a m o n g s t  t h e  m a y o r s  h a s  b e e n  w h e t h e r  t h e  

e n a b l i n g  c o n t r a c t s  w i l l  b e  u s e d  to  r e c l a s s i f y  p r o p e r t i e s  t h a t  a r e  c u r r e n t l y  t a x a b l e  

u n d e r  A S  4 3 .5 6 .  T h i s  is  t h e  s t a t e  l a w  r e g a r d i n g  p r o p e r t y  t a x e s  o n  o i l  &  g a s  

i n f r a s t r u c t u r e .



T h i s  is  o n e  o f  t h o s e  i s s u e s  w h e r e  w e  d o n ’t  k n o w  i f  t h i s  s h o u l d  b e  a  c o n c e r n .  B u t  

n o  o n e  h a s  t o l d  u s  t h a t  w e  s h o u l d n ’t  b e  c o n c e r n e d .  P e r h a p s  t h e r e ’s a  g o o d  r e a s o n  

w h y  t h e s e  c u r r e n t  p r o p e r t i e s  a r e n ’t  s p e c i f i c a l l y  e x c l u d e d  f r o m  t h e  p r o v i s i o n s  o f  

S B  1 3 8 .  U n t i l  t h e r e ’s s o m e t h i n g  t h a t  e x p l a i n s  t h i s  i s s u e ,  a s  m u n i c i p a l  g o v e r n m e n t s  

w e  m u s t  s p e a k  u p  t o  p r o t e c t  o u r  c u r r e n t  t a x  b a s e .  T h a t ’s  t h e  p o i n t  I  w a n t  t o  p u t  o n  

t h e  r e c o r d  t o d a y .

T h e  l a s t  t i m e  I  t e s t i f i e d  b e f o r e  th e  H o u s e  R e s o u r c e s  C o m m i t t e e ,  I  s p o k e  in  s u p p o r t  

o f  H J R 2 6 .  H J R 2 6  is  a  r e s o l u t i o n  c a l l i n g  u p o n  t h e  U n i t e d  S t a t e s  C o n g r e s s  to  p a s s  

l e g i s l a t i o n  t h a t  e s t a b l i s h  a  r e v e n u e  s h a r i n g  p r o g r a m  f r o m  t h e  p r o c e e d s  o f  o i l  a n d  

g a s  d e v e l o p m e n t  o n  t h e  o u t e r  c o n t i n e n t a l  s h e l f  o f f  o u r  s h o r e s .  T h a n k  y o u  to  C o ­

c h a i r  S a d d l e r  a n d  a l l  o f  y o u r  f o r  h e l p i n g  g e t  t h i s  r e s o l u t i o n  p a s s e d .  B y  w o r k i n g  

t o g e t h e r  a s  A l a s k a n s ,  w e  a r e  s e n d i n g  a  m e s s a g e  f o r  r e c e i v i n g  a  f a i r  a n d  e q u i t a b l e  

d i s t r i b u t i o n  o f  r e v e n u e s  t h a t  c o m e  f r o m  e n e r g y  d e v e l o p m e n t  o f f  o u r  s h o r e s .

I t  w a s  o u r  c o m b i n e d  m e s s a g e  a s  s t a t e  a n d  lo c a l  g o v e r n m e n t s  t h a t  w e  w i l l  n e e d  

r e s o u r c e s  t o  k e e p  u p  w i t h  i n f r a s t r u c t u r e  r e q u i r e m e n t s ,  e x p a n d  e m e r g e n c y  r e s p o n s e  

a n d  s e a r c h  a n d  r e s c u e  c a p a b i l i t i e s ,  a n d  w o r k  t o  m a i n t a i n  h e a l t h y  c o m m u n i t i e s  a n d  

a  h e a l t h y  e c o s y s t e m .



W h e n  i t  c o m e s  t o  d e a l i n g  w i t h  t h e  im p a c t s  o f  o i l  a n d  g a s  d e v e l o p m e n t ,  t h e  b a s i c  

d i s c u s s i o n  b e t w e e n  o f f s h o r e  a n d  o n s h o r e  is  n o t  r e a l l y  t h a t  m u c h  d i f f e r e n t .  A s  t h e  

l o c a l  g o v e r n m e n t  r e s p o n s i b l e  f o r  p r o v i d i n g  b a s i c  e s s e n t i a l  s e r v i c e s ,  t h e  N o r t h  

S l o p e  B o r o u g h  is  t h e r e  t o  h e l p  p r o v i d e  f o r  c o s t  o f  s c h o o l s ,  e m e r g e n c y  r e s p o n s e ,  

h e a l t h  a n d  s o c i a l  s e r v i c e s ,  a n d  p u b l i c  s a f e ty .

L i k e  m o s t  o t h e r  m u n i c i p a l  g o v e r n m e n t s ,  t h e  N o r t h  S lo p e  B o r o u g h  r e l i e s  u p o n  o u r  

a u t h o r i t y  t o  l e v y  a  p r o p e r t y  t a x  in  o r d e r  t o  g e n e r a t e  t h e  r e v e n u e  t o  p r o v i d e  t h e s e  

p u b l i c  s e r v i c e s .  T h a t  is  w h y  a n y  d i s c u s s i o n  t o  e x e m p t  p r o p e r t y  t a x e s  f r o m  a  

p r o j e c t  o f  t h i s  m a g n i t u d e  g i v e s  m e  c a u s e  f o r  c o n c e r n .

T h i s  is  n o t  t h e  f i r s t  t i m e  w e ’v e  d i s c u s s e d  t h e  d e v e l o p m e n t  o f  a  n a t u r a l  g a s  p i p e l i n e  

a n d  t h e  i s s u e  o f  f i s c a l  s t a b i l i t y  f o r  t h e  p r o j e c t .  A n d  I  c o n t i n u e  to  b e l i e v e  t h a t  

m u n i c i p a l  t a x e s  a r e  n o t  t h e  i s s u e  t h a t  m a k e s  o r  b r e a k s  t h e  m a r g i n  o n  a  p r o j e c t  t h a t  

c o u l d  e x c e e d  $ 5 0  b i l l i o n .

N o  o n e  w a n t s  t o  s e e  a  n a t u r a l  g a s  p i p e l i n e  m o r e  t h a n  m y s e l f .  I  s e e  t h e  o p p o r t u n i t y  

f o r  m y  g r a n d c h i l d r e n  t o  h a v e  g o o d  j o b s ,  a n d  I  a l s o  w a n t  t o  s e e  a c c e s s  t o  a f f o r d a b l e  

e n e r g y  f o r  m y  g r a n d c h i l d r e n ’s  c h i ld r e n .



I n  o r d e r  t o  g e t  j o b s  a n d  a c c e s s  to  a f f o r d a b l e  e n e r g y ,  o u r  v i l l a g e s  w i l l  n e e d  g o o d  

s c h o o l s ,  h o u s i n g ,  a n d  o t h e r  b a s i c  s e r v i c e s  in  o r d e r  t o  t a k e  a d v a n t a g e  o f  th e  

o p p o r t u n i t i e s .  A n d  f o r  t h a t  r e a s o n ,  I  a m  h e r e  t o d a y  to  s p e a k  u p  f o r  t h e  a b i l i t y  o f  

o u r  m u n i c i p a l  g o v e r n m e n t  to  h a v e  t h e  a u t h o r i t y  to  m e e t  t h o s e  n e e d s .

Q u y a n a q p a k
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Alaska House Resources Committee Testimony 
April 1 ,2014 ? V

Mr. Chairman and members of the Committee:

Thank you for providing this opportunity to express our concerns about the 
impacts that pending fiscal negotiations for iii gas pipeline project might have on 
our municipalities if  SB 138 passes as currently drafted.

The recent Heads o f  Agreement between the State and the North Slope Producers 
lays the framework for future negotiation o f  fiscal terms for an Alaska LNG 
project which includes enactment o f the enabling legislation now before you. 
This Heads o f  Agreement provides that the State and North Slope producers will 
negotiate a payment in lieu o f taxes ‘TILT*, which would eliminate property 
taxes during the operating life o f a project, th e  agreement also provides that the 
Producers would pay pre-ncgotiated impact fees during construction, rather than 
property taxes as currently required under Alaska law.

The Heads o f  Agreement also states that one o f its purposes is to reduce valuation 
disputes between the parties, and to ensure a healthy long-term OIL business. We 
are therefore worried that these yet to be negotiated gasline terms might expand to 
alter property taxes paid on existing infrastructure as well, including that used in 
oil exploration, production, and transportation.

We have been verbally assured by die Administration and by some members o f  
the Legislature that it is not anybody’s intention to change the taxing regime on 
existing infrastructure as part o f these upcoming negotiations. However, w e find 
these non-binding assurances to be something less than comforting.

We still believe our concerns in this area to be well founded. The only other time 
the Producers have ever come to consensus regarding fiscal terms to build a 
gasline was during the Murkowski Administration, under the Governor’s

Page I  of 3

C
O



A P R - 0 1 - 2 0 1 4  0 3 : 3 8  p« VALDEZ . L I O. 90 7  8 ^ 5  2 0 9 7 P. 0 2 / 0 3

Stranded Gas Development Act (SGDA) contract. That Contract required PILT 
payments on both new gas infrastructure AND existing oil infrastructure, in order 
to get the Producers to take the next step which was merely another study. Had 
the SDGA been adopted, we would have gotten that study, without ever seeing an 
actual pipeline; yet local governments would today be receiving only a fraction of 
the tax revenues that are currently being generated under existing law.

Like the SGDA, the recent Heads of Agreement only pursues another study, and 
is clearly heading in this same direction regarding fiscal terms. We therefore 
believe it to be unrealistic to think that history would not repeat itself, and that the 
Producers would not put existing tax structures on the table, despite the State’s 
best intentions, once everyone got behind closed doors for these confidential 
negotiations.

The City o f Valdez receives over 90% of our operating revenues from this 
existing property tax structure. This is appropriate due to the demands o f the very 
infrastructure being taxed. For example, as a result o f TAPS infrastructure within 
our municipality, the City o f Valdez is required to provide a much greater level of 
municipal services than would otherwise be required o f a community our size; 
especially in the areas o f fire fighting, security, and public works. Significant 
reductions to this revenue, like that negotiated under the SDGA, would have a 
catastrophic impact on the City’s ability to continue meeting the needs of 
Alyeska; and more importantly, our ability to honor existing bond obligations, or 
even to continue providing the most basic public services to our residents.

Therefore, to address these concerns we seek your help in achieving the following 
goals:

1) Protecting Property Taxes on Existing Oil and Gas Property -  We
request that this enabling legislation be amended to provide clear intent 
that the Legislature would look unfavorably on any future agreement 
brought back to it that goes backwards and takes away what is already 
being provided to the state and/or the municipalities under existing law.

2) Property. Taxes During Construction of an LNG Prefect - Alaskan
municipalities must be able to analyze all the details of the project plan, 
before they can properly measure die impacts construction will have on 
their communities. Each affected municipality needs to discuss, negotiate 
and agree to tom s that directly affect impacts a project like this would 
have on municipal budgets, and the extent shortfalls would have to be 
made up by other tax payers. Again, legislative input now, emphasizing a 
meaningful rote for affected municipalities is critical.
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3) Property Taxes Purina Operation of j h  LN G ProJecj - Property tax 
concessions for new infrastructure may very well be appropriate to 
facilitate project development We all recognize this and want to do all 
w e can to help facilitate a project. However, before such an agreement 
could be possible, the economics need to be well defined to enable a 
determination o f the extent to which an Alaska LNG project once in 
operation, should pay property taxes at a rate less than other property 
owners. Only after project economics are well understood can the need 
for and magnitude o f a PILT be properly analyzed. As with negotiations 
related to impact fees during construction, meaningful municipal 
participation in the development o f these terms is essential. Only the 
municipalities themselves, not the state negotiating on their behalf, can 
truly assess local impacts.

We do understand that the more involvement there is in any process, the more 
complex the task becomes. But it’s important to remember that complexity is the 
price w e've always needed to pay for meaningful participatory government.

We have suggested amendment language to help address some o f these concerns 
and would appreciate your serious consideration to support these concepts or 
substantially similar safeguards. If the North Slope producers are allowed an 
open ended, confidential process like that used with Governor Murkowski, the 
financial consequences to municipalities would likely be extreme. Enacting 
safeguards into this legislation to address these concerns now is a necessary step 
to ensure that does not happen.

Again, thank you very much for your consideration.

David Cobb 
Mayor o f Valdez
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M arch  21, 2014

T h e  H o n o rab le  G eran  T a rr 

A la sk a  S ta te  R ep re sen ta tiv e  

S ta te  C ap ito l, R o o m  114 

Ju n eau , A K  99801

D e a r R ep re sen ta tiv e  T arr:

P lea se  find  th e  fo llo w in g  in re sp o n se  to  y o u r q u estio n s a sk ed  v ia  em ail on  M arch  6, 2014 . P lease  see 

th e  q u es tio n s  in ita lics an d  o u r re sp o n ses  im m ed ia te ly  b e lo w  the  q uestions.

A n sw ers  to  Q u estio n s  1-4, re la tin g  to  Governance Issues, w ill b e  p ro v id ed  as so o n  as p o ssib le .

Expansion Issues

C a n  y o u  p r o v id e  a n  e x a m p le  o f  h o w  th e e c o n o m ic s  o f  ta r i f f  bu ild u p , a n d  th e  s t a t e ’s  reven u e, w o u ld  

w o r k  in  e v e n t o f  a n  e x p a n s io n ?  H o w  w o u ld  th e  r e la tio n sh ip s  a m o n g  th e p a r tn e r s  ch a n g e  in c lu d in g  

a n y  m o d if ic a tio n  to  th e  s t a t e ’s  o w n e r sh ip  s h a r e ?

A  n u m b e r o f  th e  sp ec ific  d e ta ils  o f  the  p ro -ex p an sio n  p rin c ip le s  a re  still su b jec t to  n e g o tia tio n  in 

fu tu re  ag reem en ts  w ith  th e  P ro d u cers , in c lu d in g  ex ac tly  how  th e  ex p an sio n  co sts  w o u ld  be  trea ted . 

H o w ev er, H O A  S ec tio n  A . 1.3 p ro v id es  th a t “ i f  in crem en ta l cap ita l co sts  o f  ex p an sio n  on  a  u n it o f  

cap ac ity  basis  are  lo w er th a n  th e  av erag e  p re -ex p an sio n  cap ita l co sts  p e r u n it o f  capac ity , th e  cap ita l 

co s t w o u ld  be eq u a lized , w h ic h  cou ld  in c lude  so m e rea llo ca tio n  o f  p a s t c o s ts .” F o r a co m p ressio n  

ex p an sio n  th a t red u ces  p e r  u n it capac ity  co sts , p lea se  see the  tab le  ap p en d ed  to  th e  en d  o f  th is  

d o cu m en t, w h ich  illu s tra te s  h o w  p re -ex p an sio n  co sts  co u ld  be rea llo ca ted  am o n g  th e  p a rties:

H O A  S ec tio n  A . 1.3 a lso  s ta tes th a t “both  E x p an sio n  P arties  an d  N o n -E x p an s io n  P artie s  w o u ld  share  

p ro p o rtio n a te ly  in an y  red u c tio n  in  un it o p e ra tin g  co s ts ,” w h ile  H O A  S ec tion  A . 1.2 sta tes th a t fuel 

im pacts  o f  an  ex p an sio n  w ill be  ad d ressed  by  th e  p a rtie s  in  a fu tu re  ag reem en t d u rin g  p re -F E E D . 

T h e  fo reg o in g  ex am p le  d o es  n o t add ress any  im p ac t o f  an  e x p an sio n  o n  u n it o p e ra tin g  co sts  o r  fuel 

costs .

I f  th e  s ta te  in itia te s  a n  e x p a n s io n  w ith o u t th e  p r o d u c e r s  /  p a r tn e r s , a n d  th e se  p a r tn e r s  h a v e  th e ir  

ta r iffs  lo w e r e d  d u e  to  th e  c a p i ta l  a v e r a g in g  f e a tu r e  o f  th e  H O A , c o u ld  th e ir  ta r i f f  b e  su b se q u e n tly  

in c r e a s e d  b a c k  to  th e ir  in it ia l  le v e ls  b y  fu tu r e  e x p a n s io n s?
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T h is  q u e s tio n  e ssen tia lly  a sk s  w h eth er, a f te r  low  co st co m p ressio n  ex p an sio n s  h av e  red u ced  all 

p a r tie s ’ p e r  u n it c o s t lev e ls  fro m  th e  o rig in a l co s t leve ls  bo rn e  by  each  p a rty , the  p e r  u n it co sts  fo r 

each  p a rty  can  be in c re a se d  b a c k  up  to  th e  o rig in a l p e r u n it co s t levels by  “ ro llin g  in” th e  co sts  o f  a 

su b seq u en t h ig h e r  c o s t lo o p in g  exp an sio n . S ec tio n  A . 1.2 o f  A p p en d ix  A  o f  th e  H O A  p ro v id es , 

am o n g  o th e r th in g s , th a t A la sk a  L N G  P artie s  th a t do n o t p a rtic ip a te  in a  p ro p o sed  ex p an sio n  (“N on- 

E x p an sio n  P a rtie s” ) w ill be  k e p t w ho le  and  w ill n o t b e a r any  ex p an sio n  costs.

T h ere  a re  a n u m b e r o f  d e ta ils  th a t are s till su b jec t to  n eg o tia tio n  (such  as  th e  im p ac t o f  an  ex p an sio n  

o n  fu e l co s ts , w h ich  w ill be  ad d ressed  d u rin g  P re -F E E D  by  th e  P artie s). H o w ev er, th e  language  in 

H O A  S ec tio n  A .l  .2 s ta tin g  th a t N o n -E x p an sio n  P arties  “w ill n o t b ear an y  co s ts  re la ted  to  the 

e x p a n s io n ” ap p e a rs  to  p rec lu d e  an  increase  in  the  cap ita l co sts  b o rn e  b y  a N o n -E x p an sio n  P arty  i f  a 

lo o p in g  ex p an sio n  w e re  p ro p o se d  th a t w o u ld  re su lt in  h ig h e r p e r  u n it co sts  fo r N o n -E x p an sio n  

P artie s  i f  th e  lo o p in g  co s ts  w e re  “ ro lled  in” to  th e  co sts  b o rn e  by  each  P arty . [N o te  th a t w h ile  the 

q u es tio n  re fe rs  to  ta r if fs , A p p en d ix  A  re fe rs  to  th e  costs  bo rne  by  each  P arty , n o t ta riffs , because  

som e p a rtie s  m ay  e le c t n o t to  h av e  a sta ted  ta r i f f  ra te  fo r  th e ir  p o rtio n  o f  the  cap ac ity  o f  th e  p ro jec t.]

I f  th e  s ta te  a n d  T C  a r e  in  d isa g r e e m e n t o v e r  a n  e x p a n s io n  o f  th e  s t a t e ’s  p o r t io n  o f  th e  m id s tre a m , 

w h a t is  th e  p r o c e s s  to  r e s o lv e  it?

M O U , A tta c h m e n t C , S ec tio n  7 o f  the  M id stream  S erv ices  T erm  S hee t p ro v id es  th a t T ran sC an ad a  

w ill ex p an d  th e  G T P  an d  P ip e lin es  w h en  req u ested  by  c red itw o rth y  sh ippers on  te rm s th a t are  

accep tab le  to  T ran sC an ad a .

S ec tio n  7 fu rth e r  p ro v id e s  th a t i f  T ran sC an ad a  fa ils  to  reach  an  ag reem en t on  ex p an sio n  te rm s w ith  

the  ex p an sio n  sh ip p er, th e n  th e  S tate  or a  th ird -p a rty  d esig n a ted  by  th e  S ta te  h as  th e  rig h t to  o ffe r 

ex p an sio n  te rm s to  th e  sh ip p e r an d  und ertak e  the  expan sio n . T hus, i f  the  sta te  an d  T ran sC an ad a  are  

in d isag reem en t o v e r an  ex p an sio n  o f  the  s ta te ’s p o rtio n  o f  the  p ip e lin e /G T P  co m p o n en ts  o f  the 

p ro jec t, an d  c a n n o t re so lv e  th e  d isag reem en t, th e  sta te  i ts e lf  c an  o ffe r  ex p an sio n  te rm s to  sh ippers.

T h e  d e ta ils  o f  h o w  S ec tio n  7 w ill be  im p lem en ted  w ill h av e  to  be n eg o tia ted  b e tw een  T ran sC an ad a  

an d  the  S ta te , and  w ill be  in fo rm ed  by  the  n eg o tia tio n s  b e tw een  th e  P ro d u cers  an d  th e  S ta te  o f  the 

de ta ils  o f  th e  p ro -e x p a n s io n  p rin c ip le s  se t fo rth  in A p p en d ix  A  o f  th e  H O A .

Upstream Issues

W e h a ve  h e a r d  th a t o i l  a n d  g a s  p r o d u c tio n  w ith in  P ru d h o e  B a y  is  a p p r o a c h in g  a  t ip p in g  p o in t  in 

w h ic h  it w o u ld  b e  b e n e f ic ia l to  p u l l  g a s  o u t o f  th e  s trea m . I s  th e re  a n y  m o d e lin g  o f  h o w  th is  m a y  

im p a c t p r o d u c tio n  f r o m  th e  I P  A  o f  P ru d h o e  B a y  o v e r  tim e, d u e  to  b o th  d e -b o tt le n e c k in g  th e  

re in je c tio n  f a c i l i t y  a s  w e l l  a s  r e d u c in g  th e p r e s s u r e  in th e  f ie ld ?

T he a d m in is tra tio n ’s c o n su lta n ts  h av e  estim a ted  th e  sta te  rev en u e  im p ac ts  fo r  p o ten tia l oil losses 

shou ld  th e y  o ccu r a t P ru d h o e  B ay  w hen  gas beg ins to  flo w . E m b ed d ed  in  the  m o d e l a re  assu m p tio n s 

ab o u t fu tu re  oil and  g as  p ro d u c tio n , w ith  the  ex p ec ta tio n  th a t la rg e-sca le  gas p ro d u c tio n  w ill a llow  
oil p ro d u c tio n  to  co n tin u e .
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G iv en  th e  o v e rs ig h t o f  th e  A la sk a  O il an d  G as C o n se rv a tio n  C o m m iss io n  o n  th is  q u estio n , the  

p ro d u c e rs  w ill h av e  to  d em o n stra te  -  u s in g  a  v e ry  so p h is tica ted  d y n am ic  en g in ee rin g  m o d e l -  th a t 

th e  o il w ill n o t be  “w a s te d ” as a  co n seq u en ce  o f  la rg e-sca le  gas p ro d u c tio n . W e can  a lso  an tic ip a te  

th a t th e  P ru d h o e  B ay  p ro d u ce rs  w ill op tim ize  o il p ro d u c tio n  d u rin g  the  in te rim  b e tw een  n o w  and  

f irs t gas, g iv e n  th e  req u irem en ts  o f  the A O G C C  fo r gas o fftak e  an d  fav o rab le  eco n o m ic  fac to rs 

g o v e rn in g  fu tu re  o il p ro d u c tio n  (o il p rices , cap ita l an d  o p era tin g  costs).

H o w  is  th e  d e f in itio n  o f  “P o in t o f  P ro d u c tio n  ” d if fe re n t f r o m  w h a t w a s  e n v is io n e d  in th e  S tr a n d e d  

G a s  D e v e lo p m e n t A c t  c o n tr a c t  f r o m  2 0 0 6 ?  I s  i t  d if fe re n t f o r  P ru d h o e  B a y  vs. P t. T h om son ?  H o w  

w o u ld  th e  d e f in itio n  in th e  b i l l  a p p ly  to  a  th ir d  f i e l d  su p p ly in g  g a s  to  th e  p r o je c t  in  th e fu tu r e ?

T h e “D e liv e ry  P o in t” u n d e r th e  S tran d ed  G as D ev e lo p m en t A c t (S G D A ) is n o t in co n sis ten t w ith  the 

d e fin itio n  o f  “P o in t o f  P ro d u c tio n ” in  SB 138. T h ere  is no  s im ila r “P o in t o f  P ro d u c tio n ” language  in 

SB 138 fo r  ro y a lty  b ecau se  th e  law  can n o t im p a ir th e  lease  co n trac ts  an d  o th e r ag reem en ts  a lready  in 

p lace .

T h e  leases  in c lu d e  lan g u ag e  re la tin g  to th e  p o in t o f  p ro d u c tio n  and  p ro d u c tio n  co sts . F o r ex am p le , 

th e  D L -1 L ease  c o n tra c t say s th a t th e  “L essee  shall d e liv e r free  o f  ch a rg e  (on  sa id  land  o r a t such 

p lace  as L e sso r  an d  L essee  m u tu a lly  ag ree  upon) . . .  in go o d  an d  m erch an tab le  c o n d it io n .. . .” T he 

n e w  fo rm  lease  c o n tra c t u se s  th e  p h rase  “ from  th e  leased  o r un it a rea” to  re fe r to  p ro d u c tio n  sub jec t 

to  ro y a lty  to g e th e r  w ith  the  p h ra se s  “w ill be free  an d  c le a r  o f  a ll lease  e x p e n s e s . . .” and  “d e liv e red  in 

g o o d  and  m erch an tab le  q u a l i ty . . . .”  O th e r ag reem en ts  inc lude  the 1980 R o y a lty  S e ttlem en t 

A g re e m e n t (th e  F ie ld  C o st A g reem en t th a t am en d ed  th e  DL-1 lease co n trac t)  th a t sets o u t a llo w ab le  

f ie ld  co sts  a t th e  “ In te rm ed ia te  V a lu a tio n  P o in t” fo r  ro y a lty  in -v a lu e  g as  an d  “ th e  p o in t o f  tak in g ” for 

ro y a lty  in -k in d  gas. U n d e r SB  138, S ections 17 an d  18, th e  D N R  co m m iss io n e r w ill like ly  p ro p o se  

lease  m o d ifica tio n  th a t w ill in c lu d e  a  d e fin itio n  fo r  a p o in t o f  p ro d u c tio n  th a t is co n s is ten t w ith  the  

“ P o in t o f  P ro d u c tio n ” d e fin itio n  fo r  tax  in  S ec tio n  53 o f  SB 138.

S p ec ifica lly , th e  “P o in t o f  P ro d u c tio n ” as  d efin ed  in S ec tion  53 o f  SB 138 “m ean s (B ) fo r  gas th a t is

(i) n o t su b jec ted  to  o r  reco v e red  by  m ech an ica l sep a ra tio n  or ru n  th ro u g h  a  gas p ro cess in g  p lan t, the  

fu rth e s t u p s tream  o f  th e  firs t p o in t w here  the  gas is accu ra te ly  m etered , th e  in le t o f  any  p ip e lin e  

tra n sp o rtin g  th e  g as  to  a  gas trea tm en t p lan t, o r  the  in le t o f  any  gas p ip e lin e  sy stem  tran sp o rtin g  gas 

to  a  m ark e t; (ii) su b jec ted  to  o r  reco v ered  by  m ech an ica l sep ara tio n  b u t n o t run  th ro u g h  a gas 

p ro c e ss in g  p lan t, th e  fu rth e s t upstream  o f  th e  firs t p o in t w h ere  the  gas is a ccu ra te ly  m e te red  a fte r 

c o m p le tio n  o f  m ech an ica l sep ara tio n , th e  in le t o f  any  p ip e lin e  tran sp o rtin g  the  g as  to  a gas trea tm en t 

p lan t, o r  th e  in le t o f  an y  gas p ip e lin e  system  tran sp o rtin g  gas to  a m ark e t; (iii)  run  th ro u g h  a  gas 

p ro c e ss in g  p lan t, th e  fu rth e s t upstream  o f  the  firs t p o in t w h ere  the  gas is accu ra te ly  m e te red  

d o w n stre a m  o f  th e  p lan t, th e  in le t o f  any  p ip e lin e  tran sp o rtin g  the  gas to  a gas tre a tm e n t p lan t, o r the  

in le t o f  an y  g as  p ip e lin e  sy stem  tran sp o rtin g  gas to  a m ark e t.” T he P o in t o f  P ro d u c tio n  d efin itio n  for 

th e  o il an d  gas p ro d u c tio n  ta x  ap p lie s  to  a ll gas p ro d u ced  in  th e  state.

C o n tra s t th is  d e fin itio n  to  the  SG D A  d efin itio n  o f  th e  “D e liv e ry  P o in t” as “a  lo ca tio n  w h ere  G as is 

m e te re d  fo r  cu s to d y  tra n sfe r  e ith e r  into th e  firs t M id s tream  E lem en t o r  in to  a  p ip e lin e  fo r  sh ip m en t
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o f f  a  P ro p e rty .” It w as  to  ap p ly  to  bo th  g as  tak en  in -k ind  fo r ta x  and  ro y a lty . T h e  S G D A  defin itio n  

o f  “ G as” is “ a  m ix tu re  h y d ro ca rb o n s  an d  Im p u r it ie s  in  th e  g aseo u s p h a se .” “ Im p u rity ” m ean s “a  non 

h y d ro ca rb o n  su b stan ce  co n ta in ed  in o r rem o v ed  fro m  G a s  in c lu d in g  carb o n  d iox ide , h y d ro g en  

s u lf id e , . . .” T h e  “ M id stream  E lem en t” m ean s  “ a G a s  T ra n sm iss io n  P ip e lin e ,  a  G T P , th e  M a in lin e  o r 

a  N G L  P la n t  i f  lo ca ted  in  A la s k a .” [E m p h asis  in o rig ina l.]

H o w  is  f i e l d  g a s  (g a s  b u r n e d  a s  fu e l,  f la r e d ,  e tc .)  t r e a te d  in  th e  c a lc u la tio n  o f  o i l  P T V  in S e c tio n  4 2  

(A S  4 3 .5 5 .1 6 0 (h )  [q u e s tio n  r e fe r r e d  to  s e c tio n  43, b u t c a lc u la tio n  o f  o i l  P T V  a f te r  2 0 2 2  is  in b il l  

se c tio n  4 2 ]  o f  th e  b ill?  I s  i t  a n y  d if fe re n t th an  h o w  it  is  ta x e d  u n d e r  c u rre n t la w ?  H o w  is g a s  

c u r r e n tly  p r i c e d  w h en  i t  is  u s e d  f o r  th is  p u r p o s e ?

G as b u rn ed  as  fu e l and  f la red  is n o t co u n ted  as p ro d u c tio n  fo r e ith e r  tax  o r ro y a lty  p u rp o ses . F o r the  

p ro d u c tio n  tax , A S  4 3 .5 5 .0 2 0 (e )  says “G as flared , re leased , o r  a llo w ed  to  escap e  in ex cess  o f  the  

a m o u n t au th o rized  by th e  A la sk a  O il an d  G as C o n se rv a tio n  C o m m iss io n  is co n sid e red , fo r  the  

p u rp o se  o f  A S  4 3 .55 .011  -  4 3 .5 5 .1 8 0 , as  gas p ro d u c e d  from  a  lease o r p ro p erty . O il o r  gas u sed  in 

th e  o p e ra tio n  o f  a  lease  o r  p ro p e rty  in th e  sta te  in d rillin g  fo r o r  p ro d u c in g  oil o r  gas, o r  fo r 

rep ressu rin g , ex c e p t to  th e  ex ten t d e te rm in ed  by  th e  A la sk a  O il and  G as C o n se rv a tio n  C o m m issio n  

to  be w aste , is n o t co n sid e red , fo r th e  p u rp o se  o f  A S  43 .55 .011  -  4 3 .5 5 .1 8 0 , as o il o r gas p ro d u ced  

fro m  a lease  o r  p ro p e rty .” A s long  as th e  am o u n t o f  gas fla red  o r  u sed  fo r  fue l is w ith in  A O G C C ’s 

accep tab le  lim its, th e  g as  is n o t co u n ted  as p ro d u c tio n  and  is n o t p a rt o f  th e  ca lcu la tio n  o f  the 

p ro d u c tio n  ta x  v a lu e  (w h e th e r fo r oil an d  gas co m b in ed  as u n d er cu rren t law , o r  fo r  oil u n d er SB 

138).

T h is  is fu rth e r ex p la in ed  in  D O R ’s tax  reg u la tio n s : 15 A A C  5 5 .1 5 1 (e) say s “ F o r p u rp o ses  o f  A S 

43 .55  an d  th is  ch ap te r, p ro d u c tio n  o f  o il o r  gas do es n o t in c lude  (1) o il o r  gas u sed  in p ro d u ctio n  

o p e ra tio n s  on a  lease  o r p ro p e rty  in  the  sta te  by  th e  p ro d u cer; (2) gas flared , re leased , o r  a llo w ed  to  

e scap e  in  am o u n ts  au th o rized  by  th e  A lask a  O il an d  G as C o n se rv a tio n  C o m m issio n ; (3 ) o il o r  gas 

in jec ted  by  th e  p ro d u c e r in to  a  re se rv o ir on  a lease  o r  p ro p erty  in  the  sta te  in the  co u rse  o f  o p era tio n s 

fo r p u rp o se s  o f  rep ressu rin g , in c lu d in g  en h an ced  reco v ery , b u t n o t in c lu d in g  sto rage  . . . . ”

R o y a lty  gas has s im ila r p ro v is io n s  in the  lease con trac ts . T h e  D L-1 lease  p ro v id es  th a t ro y a lties  

ap p ly  “E x c e p t fo r  o il an d  gas u sed  on sa id  land  fo r  d ev e lo p m en t and  p ro d u c tio n .” T he n ew  fo rm  

lease  say s a lm o st th e  sam e th in g : “E x cep t fo r o il, gas, an d  asso c ia ted  su b stan ces used  on the  leased  

a rea  fo r d e v e lo p m en t an d  p ro d u c tio n  o r u n av o id ab ly  lo s t . . .” G as u sed  fo r  fue l o r lega lly  fla red  on  

th e  lease  is n o t co n sid e red  a ro y a lty  b earin g  even t.

Is  th e  u se  o f  th e  te rm  “in  a  g a s e o u s  s ta te  ” in  th e  d e fin itio n  o f  “N o r th  S lo p e  n a tu ra l g a s  p r o j e c t ”

(sec . 2 0  o f  th e  b ill;  A S  3 8 .0 5 .9 6 5 (2 6 ))  in te n d e d  to  s p e c if ic a lly  e x c lu d e  g a s  s h ip p e d  a s  L N G  f o r  th e  

F a irb a n k s  tru c k in g  p r o je c t?  W hy?

S ectio n  23  o f  SB  138 d e fin es  “N o rth  S lope n a tu ra l g as  p ro jec t” fo r p u rp o ses  o f  e lig ib ility  fo r  D N R  

lease  m o d ifica tio n s  to  m ean  a p ro je c t to  p ro d u c e  n a tu ra l gas from  sta te  o il an d  gas leases  fo r 

tra n sp o rt in a “g aseo u s s ta te” fro m  the  N o rth  S lope. T h e  a d m in is tra tio n ’s in ten t is th a t the  F a irb an k s
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L N G  tru ck in g  p ro je c t w o u ld  n o t be  e lig ib le  fo r  lease  m o d ifica tio n  (e .g ., re la tin g  to  sw itch in g  

b e tw e e n  tak in g  th e  s ta te ’s ro y a lty  gas in  va lu e  and  in -k in d ). T h e  p u rp o se  o f  SB 138 is to  a llo w  the  

s ta te  to  p a rtic ip a te  as an  e q u ity  o w n er a n d  sh ip p er in  n a tu ra l gas p ip e lin e  p ro jec ts  fo r in -sta te  u se  and  

ex p o rt, like th e  A la sk a  L N G  p ro jec t. I t  does n o t in v o lv e  the  F a irb an k s  L N G  tru ck in g  p ro jec t, w h ich  

w as  th e  su b jec t o f  sep a ra te  leg is la tio n  an d  d oes no t req u ire  th e  p ro v is io n s  o f  SB 138 to  p ro ceed .

M idstream and Operational Issues

A s  c u rre n tly  e n v is io n e d , h o w  m u ch  ro o m  w i l l  th e re  b e  in  th e in itia l p ip e l in e  f o r  a d d it io n a l c a p a c ity  

th ro u g h  c o m p re s s io n  b e fo re  th e  o w n e r s  w o u ld  h a ve  to  s ta r t  lo o p in g  th e p ip e l in e ?  A ssu m in g  th is  is  

le s s  th a n  th e  a m o u n t n e e d e d f o r  an  a d d itio n a l L N G  tra in , h o w  m u ch  g a s  w o u ld  th is  e n a b le  to  b e  

m a d e  a v a i la b le  f o r  in -s ta te  u ti l i ty  o r  in d u s tr ia l u se?

T h e d esig n  o f  the  p ip e lin e , in c lu d in g  p ip e lin e  d iam eter, has n o t b een  d ec id ed  yet. S ec tion  4 .4  (c) o f  

th e  H O A  sta tes th a t th e  s iz in g  o f  th e  p ro jec t co m p o n en ts  w ill be  d ec id ed  d u rin g  p re -F E E D . 

A ttach m en t 2 o f  th e  O c to b e r 2 0 1 2  le tter a ttach ed  to  the  H O A  d esc rib ed  a 4 2 - to  4 8 -in ch  d iam ete r 

p ip e lin e . T h e  F eb ru a ry  2013  le tte r a ttach ed  to  the  H O A  d esc rib ed  a  4 2 -in ch  d iam ete r p ip e lin e . 

A ssu m in g  a  42  in ch  d ia m e te r  p ip e lin e , th e  ad d itio n  o f  co m p ress io n  co u ld  d e liv e r  ad d itio n a l gas 

ro u g h ly  e q u iv a len t to  th e  a m o u n t o f  gas th a t co u ld  be p ro cessed  b y  ad d in g  one  L N G  tra in  to  the  

L N G  fac ility .

A n  im p o rtan t p rio rity  fo r  th e  S ta te  is to en su re  th a t the  p ro jec t co m p o n en ts  be  p ro p erly  s ized  to  

en su re  su ffic ien t cap ac ity  an d  g as  fo r in -sta te  use . W hile  th e  a m o u n t o f  gas n eed ed  fo r in -s ta te  u se  is 

n o t ce rta in  a t th is  tim e , it is a  re la tiv e ly  sm all am o u n t and  th e re  sh o u ld  be p len ty  o f  gas p ip e lin e  

cap ac ity  an d  gas to  m ee t in -s ta te  needs.

In o n e  o f  B la c k  a n d  V ea tch  s l id e s  (# 4 0  o f  th e  R o y a lty  S tu d y  p r e s e n te d  to  S e n a te  F in a n ce  o n  2 /1 0 ), 

th e y  sh o w  v a r io u s  r is k s  o f  ta k in g  R o y a lty  in  K in d . B y  f a r  th e  g r e a te s t  r is k  is  o n  th e  m a rk e tin g  s id e , 

w h e r e  th e y  s a id  “S ta te  e x p e c te d  to  su ffer  d is c o u n te d  p r ic e s  d u e  to  m a rk e t in e x p e r ie n c e  a n d  la c k  o f  

d iv e r s i ty  o f  su p p ly . ” T h ey  s a id  th is  c o u ld  r e d u c e  o u r  v a lu e  b y  u p  to  75% .

W e a r e  to ld  th a t th e  s ta te  c a n  g r e a t ly  re d u c e  th is  r is k  b y  n e g o tia t in g  w ith  p r o d u c e r s  to  m a rk e t o u r  

sh a re  o f  th e  L N G . A r e  th e re  s im ila r  m a rk e tin g  a r ra n g e m e n ts  in  th e w o r ld  w h e r e  a  p r o d u c e r  s e l ls  a  

s o v e r e ig n ’s  s h a re  in to  f o r e ig n  m a rk e ts?  W h at is  a  ty p ic a l c o m m iss io n  r a te  o r  s e r v ic e  c h a rg e  p a i d  f o r  

th is  s e r v ic e ?

Y es, th e re  a re  s im ila r m a rk e tin g  a rran g em en ts  w h ere  a  p ro d u ce r se lls  a so v e re ig n ’s share  o f  g as  (o r 

o il) in to  fo re ig n  m ark e ts . F o r ex am p le , in  N ig e ria , th e  na tio n a l o il co m p an y  N N P C  has eq u ity  lifting  

(i.e ., sa les) r ig h ts  fo r  th e  L N G  p ro d u ced  o f  ap p ro x im ate ly  10% . N N P C  rid es  o n  th e  coa tta ils  o f  each  

o f  th e  p ro d u ce rs  (eq u ity  lif tin g  p a rtie s) an d  in c lu d es its 10%  vo lu m e in th e  ca rg o es  lifted  by  the 

p ro d u cers , in c lu d in g  p a rtie s  su ch  as Shell. N N P C ’s rev en u e  rece iv ed  on  th e  sale o f  th e  L N G  is 

n e tted  o f  all co s ts  in cu rred  by  th e  p ro d u cers  in m ark e tin g , lo ad ing , sh ip p in g  an d  o fflo ad in g  o f  each  

L N G  carg o . I t  is d iff ic u lt to  d e te rm in e  ex ac tly  w h a t m ark e tin g  co sts  are  incu rred  o n  each  cargo  bu t
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N N P C  is in  e ffec t c h a rg ed  a  m ark e tin g  fee  by  Shell an d  th e  o th e r o fftak e rs  fo r  each  cargo  lifted . T he 

level o f  th e se  co s ts  is lik e ly  fa r  less than  1%  o f  th e  va lu e  o f  th e  cargo .

A lth o u g h  th e re  a re  ce rta in ly  o th e r  typ es o f  m ark e tin g  a rran g em en ts  e lsew h ere  in the  w o rld  

(in c lu d in g  so m e, su ch  as in  N o rw a y , in  w h ich  th e  so v e re ig n ’s sh are  is so ld  by  a n a tio n a l oil 

co m p an y ), th e  gen era l ty p e  o f  a rran g em en t seen  in  th e  N ig e ria  ex am p le  is n o t u n u su a l in  p ro d u c tio n  

sh a rin g  ag reem en t ju r isd ic tio n s  in o th e r a reas  o f  th e  w o rld .

W e h a v e  h e a r d  r e fe re n c e  to  m u ltip le  p o s s ib le  r e g u la to r y  r e g im e s  w ith  F E R C  a n d  R C A  in d iffe re n t  

r o le s  a n d  d if fe re n t c h a p te r s  o f  th e  F E R C  s ta tu te s  c o m in g  in to  p la y .  C a n  y o u  ex p la in  in  la y m a n ’s  

te rm s  h o w  th e d e c is io n  is  l ik e ly  to  b e  m a d e  o v e r  w h a t is  th e  a p p r o p r ia te  r e g u la to r y  r e g im e (s )  f o r  th e  

A la s k a  L N G  p r o je c t?  C a n  y o u  g iv e  ex a m p le s  o f  h o w  th e  d if fe re n t r e g im e s  w o u ld  w o r k  in p r a c t ic e ?

T he m o st im p o rtan t fed e ra l s ta tu te  th a t ap p lie s  h ere  is th e  N a tu ra l G as A c t (N G A ) w h ich  th e  F E R C  

has p rim ary  re sp o n sib ility  fo r  adm in is te rin g .

In  th e  u su a l case  o f  an  in te rs ta te  na tu ra l gas p ip e lin e  ru n n in g  fro m  sta te  A  to  sta te  B , th e  F E R C , 

ac tin g  u n d e r S ec tio n  7 o f  th e  N G A , w ill aw ard  a ce rtif ic a te  o f  p u b lic  co n v en ien ce  an d  n ecess ity  

a u th o riz in g  th e  co n s tru c tio n  an d  o p era tio n  o f  th a t sy stem . H o w ev er, a ssu m in g  n o  L N G  from  the  

A K L N G  P ro jec t w ill re ach  th e  L o w er 4 8 , S ection  7 w ill n o t ap p ly  b ecau se  th e  tran sp o rta tio n  o f  

N o rth  S lo p e  g as  w ill inv o lv e  o n ly  one s ta te . S ince  it w ill n o t be an  in te rs ta te  gas p ip e lin e , S ec tion  7 

w ill n o t app ly .

S ec tion  3 o f  th e  N G A  g iv es  F E R C  ex c lu siv e  ju r isd ic tio n  to  au th o rize  th e  liq u efac tio n  p lan t fo r the 

A K L N G  pro jec t. B ecau se  F E R C  has ex c lu siv e  au th o rity  to  ap p ro v e  th e  liq u e fac tio n  p lan t, F E R C  

also  w ill be  th e  lead  ag en cy  fo r  p rep ara tio n  o f  the  en v iro n m en ta l im p ac t s ta tem en t th a t w ill ex am in e  

th e  en tire  p ro je c t’s im p ac t o n  th e  en v iro n m en t, in c lu d in g  the  im p ac t no t o n ly  o f  th e  liq u e fac tio n  

p lan t b u t a lso  th e  p ip e lin e  an d  gas trea tm en t p lan t co m p o n en ts  o f  th e  p ro jec t.

F E R C ’s a u th o rity  to  re g u la te  th e  ra tes an d  serv ices  o f  the  liq u e fac tio n  p la n t is lim ited  a t th is  tim e. 

U n d e r S ec tio n  3, u n til Ja n u a ry  2 0 1 5 , F E R C  c an n o t im pose  on  an  L N G  te rm in a l th e  trad itio n a l pub lic  

u tility -ty p e  re g u la tio n  th a t th e  N G A  app lies  to  in tersta te  p ip e lin es , such  as ra te -se ttin g  and  o pen  

access  req u irem en ts . A s o f  Jan u a ry  o f  2 0 1 5 , th a t p ro h ib itio n  w ill no  lo n g er ap p ly , bu t w h a t F E R C  

w ill do  a t th a t tim e  is n o t c lear. H o w ev er, S ection  3 is flex ib le  w h ich  su g g ests  th a t p a rtie s  w ill be 

ab le  to  s tru c tu re  a re g u la to ry  fram ew o rk  th a t ad d resses  th e  n eed s o f  the  P ro je c t’s partic ip an ts .

W hile  F E R C ’s ju r isd ic tio n  u n d e r  S ec tion  3 to  reg u la te  th e  liq u efac tio n  p lan t is c lear, th e  q u estio n  o f  

w h ich  ag en cy  has ju r isd ic tio n  o v e r the ra tes  an d  serv ices  o f  the  p ip e lin e  and  G T P  co m p o n en ts  o f  the  

p ro jec t is  less c lear. A rg u m en ts  can  be m ad e  th a t e ith e r th e  F E R C  o r the  R C A  h as ju r isd ic tio n  o v e r 

the  ra tes  and  se rv ices  o f  th e  p ip e lin e /G T P . U n d e r the  H O A , th e  pa rtie s  h av e  ag reed  th a t d u rin g  p re- 

F E E D  th e y  w ill ad v an ce  th e  p ro je c t u n d er S ection  3 a t F E R C , h o ld  d iscu ss io n s  w ith  F E R C  s ta f f  

reg a rd in g  th e  ap p lica tio n  an d  im p lem en ta tio n  o f  S ec tio n  3, and  d iscu ss  w h e th e r to  file  a p e titio n  

ask in g  F E R C  to  co n firm  th e  access  and  p ro -ex p an sio n  p rin c ip le s  se t fo rth  in  the  H O A .
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B la c k  a n d  V ea tch  s a id  th a t th is  p r o je c t  is  la r g e r  th a n  th e  L N G  p r o je c t  e n v is io n e d  a n d  m o d e le d  a s  

p a r t  o f  th e  2 0 0 8  A G IA  lic e n s e  a p p ro v a l. W h a t a r e  th e  c o m p a ra b le  vo lu m es, s iz e s , a n d  c o s ts  o f  th a t  

p r o je c t?

D iffe ren t L N G  p ro je c t co n fig u ra tio n s  w ere  co n sid e red  d u rin g  th e  2 0 0 8  A G IA  F in d in g s 

d e te rm in a tio n  as sh o w n  below .

Alternative LNG Projects Considered During AGIA Findings Determination

LNG Project Alternative Capital Cost ($  2 008 )1
2 .7  B cf/d $27 B illio n
2 .7  B c f/d  E x p a n d e d  to  4 .5  B cf/d $39 B illio n
4 .5  B cf/d $43 B illion
2 .0  B c f/d  Y  -L in e  E x p an sio n $18 B illion
i

Capital costs estimated by the State's Technical Team during AGIA proceedings

T h e size  an d  v o lu m e  o f  th e  b ase lin e  co n fig u ra tio n  w as ap p ro x im ate ly  2 .7  B c f/d  (~ 1 5 m tp a), s im ila r 

in size  to  th e  A K L N G  p ro je c t b e in g  con tem p la ted . C o s t e s tim a tes  h av e  risen  s ig n ifican tly  since 

2 0 0 8  d riv en  b y  c o m p e titiv e  p ressu res  in th e  g lo b a l L N G  an d  reso u rce  ex trac tio n  in d u stries . A  

c o m p ariso n  o f  th e  cap ita l co s t e stim ates b e tw een  the  2 .7  B cf/d  p ro jec t co n sid e red  d u rin g  A G IA  

p ro ceed in g s  an d  th e  A K L N G  P ro jec t is sh o w n  below .

Comparison o f Capital Costs for LNG Project Considered During AGIA and AKLNG Project

Supply Chain 
Elem ent 2008 Estimate

2013 Updates
State’s Estimate Producers Estimate

GTP $5 B illio n $10 B illio n $ 1 0 - $ 1 5  B illion
Pipeline $8 B illio n $12  B illio n $ 1 0 - $ 1 5  B illion
LNG $14 B illion $23 B illio n $ 1 7 - $ 2 4  B illion
Total $27 Billion $45 Billion $37 - $54 Billion

Taxation Issues

The o n e - tim e  a g r e e m e n t to  p a y  Tax a s  G a s  a p p e a r s  to  b e  a  w a y  to  lo c k  in  a  f i x e d  p r o d u c tio n  ta x  ra te  

o v e r  th e  te rm  o f  th e  c o n tra c t. D o e s  th is p r o v is io n  p r e v e n t  f u tu r e  ta x es, o u ts id e  th e  te rm s  o f  the  

c o n tra c t, f r o m  b e in g  a d d e d  b y  th e  le g is la tu re ?  H a s  th e re  b ee n  a n y  le g a l  a n a ly s is  o f  w h e th e r  a  

p r o d u c e r ’s  “ir r e v o c a b le  e le c tio n  ” to  p a y  ta x  a s  g a s , a s  e n v is io n e d  in th e  b ill, w o u ld  b e  

c o n s ti tu tio n a l?

T h e sta te  p e rcen tag e  o f  p a rtic ip a tio n  in th e  A K  L N G  P ro jec t as  co n tem p la ted  in  th e  H eads o f  

A g re e m e n t (H O A ) w ill be  d e te rm in ed  by  th e  s ta te ’s g as  share , co m p rised  o f  th e  s ta te ’s roy a lty  gas in 

k in d  an d  ta x  as gas. SB 138, S ec tions 17 an d  18 ad d in g  su b sec tio n  (hh) to  A S  3 8 .0 5 .1 8 0 , and  the  

H O A  in A rtic le  8.1 co n tem p la te  th a t the C o m m iss io n e r o f  N a tu ra l R eso u rces  w ill m o d ify  o il an d  gas
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lease  p ro v is io n s  th a t re la te  to  th e  s ta te ’s ab ility  to  ex e rc ise  its o p tio n  to  tak e  ro y a lty  gas in k in d  and  

ro y a lty  g as  in  va lue .

T h e  sta te  w ill be ag ree in g  to  lim it its f lex ib ility  to  sw itch  b e tw een  ta k in g  ro y a lty  gas in k ind  an d  

ro y a lty  gas in  v a lu e  to  p ro v id e  th e  p ro jec t s tab ility  n eed ed  by  all p a rtie s  fo r  cap ac ity  com m itm en ts  

an d  g as  sa les. H O A  A rtic le  8 .1 .3 . S im ilarly , th e  p ro d u ce rs  w ill be  ag ree in g  to  p ay  ta x  as gas, 

in s tead  o f  m o n ey , to  p ro v id e  th a t sam e p ro je c t s tab ility . H O A  A rtic le  8 .2 . In  S ec tio n  36 o f  SB 138, 

ad d in g  A S  4 3 .5 5 .0 1 4  p ro v id e s  th a t the D e p a rtm e n t o f  R ev en u e  m ay  a llo w  a  p ro d u c e r to  m ak e  an 

e lec tio n , u n d e r reg u la tio n s  a d o p ted  by th e  dep artm en t, to  pay  ta x  as gas. T h is  p ro v is io n  w as 

c h an g ed  in  th e  C S  SB 138 (F IN ) to  rem ove  th e  w o rd  “ irre v o c a b le .1”  T h e  e lec tio n  in  SB 138 app lies 

o n ly  to  gas p ro d u ced  fro m  oil an d  gas leases m o d ified  u n d er A S  3 8 .0 5 .1 8 0 (h h )(w h ich  in c ludes a 

c o m m itm e n t o f  g as  fo r an  in itia l p ro jec t te rm ) from  w h ich  the  D N R  c o m m iss io n e r has de te rm in ed  to  

tak e  ro y a lty  g as  in  k ind . T h is  p ro v is io n  d o es n o t a ffe c t th e  leg is la tu re ’s fu tu re  ta x  au th o rity  and  is 

n o t u n co n stitu tio n a l.

C a n  y o u  ex p la in , in  a  s c e n a r io  w h e re  a l l  th e  s t a t e ’s  g a s  r o y a l ty  w i l l  b e  in -k ind , h o w  th e r o y a l ty  

o b lig a t io n  to  th e  P e rm a n e n t F u n d  w o u ld  b e  c a lc u la te d ?  W ill th e s ta te  b e  a b le  to  s e p a r a te ly  r e p o r t  

th e  a m o u n t o f  re v e n u e  d u e  to  re tu rn  on  eq u ity , ro y a lty , tax, e tc ?

SB 138 co n ta in s  p ro v is io n s  w h e reb y  p ro d u ce rs  o f  n a tu ra l gas have  th e  o p tio n  to  p ay  the  S ta te ’s 

ro y a lty  an d  ta x  o n  th a t g as  “ in k in d .”  A n  “ in k in d ” p ay m en t o f  ro y a lty  o r  ta x  in  th e  case  o f  n a tu ra l 

g as  p ro d u c tio n  m ean s th a t th e  S ta te  w o u ld  rece iv e  n a tu ra l gas as o p p o sed  to  m o n ey  (te rm ed  “ in 

v a lu e” ) fo r  its sh are  o f  ro y a lty  o r  tax . Y o u r q u estio n  re la te s  to  h o w  th e  S tate  w o u ld  ca lcu la te  the 

ro y a lty  o b lig a tio n  to  th e  P e rm a n e n t F und  on  the  ro y a lty  tak en  in k ind .

A la sk a  s ta tu tes  cu rren tly  p ro v id e  fo r  ro y a lty  o n  oil p ro d u c tio n  to  be p a id  in k ind . T h e  S ta te ’s royalty  

oil tak en  in k in d  is n o rm a lly  so ld  to  A la sk a  re fin e rie s . A  p o rtio n  o f  th e  rev en u e  from  th e  sale o f  

ro y a lty  o il — g en e ra lly  a ro u n d  2 5 %  -  is d ep o sited  in th e  P e rm an en t F und . T h is  ro y a lty  o il is va lu ed  

b ased  o n  th e  sa les  p rice  m in u s  the  tra n sp o rt co sts  to  g e t th e  ro y a lty  o il fro m  th e  N o rth  S lope  to  

w h ere  it is so ld . T h e  ro y a lty  g as  u n d e r SB  138 w o u ld  be v a lu ed  in  th e  sam e w ay  an d  be  d ep o sited  in 

th e  P e rm an en t F und .

W e an tic ip a te  b e in g  ab le  to  sep ara te ly  rep o rt rev en u e  rece iv ed  from  ro y a lty , tax , re tu rn  on  the 

S ta te ’s eq u ity  in th e  p ro jec t.

C a n  y o u  e x p la in  in  m o re  d e ta i l  h o w  th e in c lu s io n  o f  T A G  (T ax  a s  g a s )  g a s  in th e  c a lc u la tio n  o f  th e  

c o r p o r a te  in co m e  ta x  (Sec. 2 7  o f  b ill)  c o u ld  im p a c t th e  a p p o r tio n m e n t fo r m u la ?  C o u ld  th is  r e s u l t  in 

a n  in c re a se  in  th e  c o r p o r a te  in c o m e  tax  c o l le c te d  f r o m  o i l  p r o d u c e r s ?

SB 138 S ec tio n  36 estab lish es  fo r th e  oil and  g as  p ro d u c tio n  ta x  an  o p tio n  to  p ay  th e  p ro d u c tio n  tax  

in  gas fo r  gas p ro d u c e d  fro m  leases  tha t h av e  b een  m o d ified  u n d e r A S  3 8 .0 5 .1 8 0  (hh) (SB  138

1 Irrevocable” modified the producer’s election under subsection (a) to pay the tax as gas, not the amount of the tax levy described 
under subsection (b).
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S ec tio n s 17 an d  18). T h e  ap p o rtio n m en t fo rm u la  fo r co rp o ra te  incom e ta x  fo r  tax p ay e rs  en g ag ed  in 

o il an d  g as  p ro d u c tio n  is  b a sed  o n  the tax p ay e r 's  a p p o rtio n ed  b u sin ess  incom e; co n sis tin g  o f  the  

tax p ay e r 's  sh are  o f  p ro d u c tio n  (ex trac tio n ), p ro p e rty , an d  sa les/ta riffs  in  A lask a . T h is ch an g e  

en su re s  th a t g as  p ro d u c e d  b u t p a id  to the  S ta te  as gas w o u ld  be  inc luded  in the  ap p o rtio n m en t facto r. 

G iv en  th a t th e  A K L N G  P ro jec t overa ll w o u ld  be an  in crease  in b u sin ess  ac tiv ity  in th e  S tate  it w ill 

lik e ly  re su lt in  h ig h e r  a p p o rtio n m en t fac to rs  an d  h ig h e r co rp o ra te  in co m e tax  co llec tio n s  th a n  w o u ld  

o th e rw ise  be  th e  case .

C a n  w e  s e e  m o d e lin g  o f  f i e ld  d e v e lo p m e n t c o s ts  in  P t. T h om son  a n d  h o w  th e a b i l i ty  to  s u b tr a c t  

1 0 0 %  o f  g a s  le a s e  e x p e n d itu r e s  (c a p ita l a n d  o p e r a tin g )  f r o m  o i l  P T V  w i l l  im p a c t o i l  re v e n u e ?

In fo rm a tio n  co n ce rn in g  f ie ld  d ev e lo p m en t co sts  fo r  P o in t T h o m so n  is n o t pub lic . H o w ev er, it is 

an tic ip a ted  th a t d ed u c tin g  P o in t T h o m so n  fie ld  d ev e lo p m en t co sts  from  a  ta x p a y e r’s P ro d u c tio n  T ax  

V alu e  w o u ld  lead  to  a  d ec lin e  in oil p ro d u c tio n  ta x  in th e  y ea r the  d ed u c tio n  is tak en , th a t red u c tio n  

w o u ld  be  m o re  th a n  o ffse t b y  th e  co rresp o n d in g  in c rease  in gas p ro d u c tio n  and  en h an ced  liqu ids 

reco v ery  fro m  th e  g as  p ro d u c tio n .

Investm ent Issues

The M O U  E q u ity  O p tio n  te rm  s h e e t  m e n tio n s  th a t th e  s t a t e ’s  e q u ity  sh a re  c o u ld  b e  o w n e d  b y  a  s ta te  

in v e s tm e n t f u n d  su c h  a s  th e  C B R . W o u ld  it  b e  p o s s ib le  f o r  an  e q u ity  in v e s tm e n t to  b e  m a d e  b y  f u n d  

m a n a g ers , a s  p a r t  o f  th e ir  p o r tfo lio , w ith o u t a n  a c t  o f  a p p r o p r ia tio n  b y  th e  le g is la tu re ?

Y es, it w o u ld  b e  p o ss ib le  fo r an  equ ity  in v es tm en t to  b e  m ade w ith o u t a leg is la tiv e  ap p ro p ria tio n , 

a ssu m in g  th e  en tity  (D O R , A R M B , or A P F C ) ch a rg ed  w ith  m an ag in g  the  asse ts  o f  th e  fund  

d e te rm in ed  th e  in v es tm en t sa tisfied  the in v es tm en t c rite r ia  th a t th ey  are  b o u n d  b y  (see  A S  37 .10 .071  

and  A S  3 7 .1 3 .1 2 0 ). I t  is th e  in ten t o f  the  M O U  to o n ly  a llo w  th e  S tate  o r  one  o f  its funds to  ow n the  

e q u ity  in te rest. A n  ex te rn a l m an ag e r w o u ld  n o t ac tu a lly  "ow n" th e  eq u ity  o p tio n , b u t th ey  cou ld  

m an ag e  th e  o p tio n  as  it h a s  b een  ex erc ised  by  th e  S ta te  u s in g  sta te  funds th ey  m anage .

The H O A , A r t ic le  1 0 .1  (c), m e n tio n s  th a t in -s ta te  in fra s tru c tu re  w i l l  b e  p r o v id e d  b y  th e  s ta te . H o w  

b r o a d  is  th is  o b lig a t io n ?  Is  th e re  a  d iffe ren ce  b e tw e e n  w h a t in fra s tru c tu re  in  th e  m id s tr e a m  w o u ld  

b e  p r o v id e d  v e r su s  in  th e  u p s tre a m  f ie ld s ?  D o  y o u  h a v e  a n y  e s t im a te s  o f  th e  c o s t  o f  th e  s t a t e ’s  

r e q u ir e d  im p ro v e m e n ts , a n d  a re  th e se  e s t im a te s  p a r t  o f  th e  c o n su lta n ts  ’ re v e n u e  m o d e ls?

T h e H O A  re c o g n iz e s  th a t in -sta te  in frastru c tu re  w ill be need ed  to  su p p o rt co n stru c tio n  and  

o p e ra tio n s  o f  a  la rg e -sca le  L N G  p ro jec t. In  A rtic le  10 .1(c), th e  ad m in is tra tio n  ag rees  to  su p p o rt 

a p p ro p ria tio n s  an d  p e rm ittin g  fo r the  co n stru c tio n  o f  n ecessa ry  in -s ta te  in frastru c tu re , like  ro ad s and  

b rid g es, in c lu d in g  d ra ftin g , in tro d u c tio n  an d  su p p o rt o f  leg is la tio n  ap p ro p ria tin g  fu n d s and  

a u th o riz in g  su ch  co n stru c tio n . T h e  D ep artm en t o f  T ran sp o rta tio n  an d  P u b lic  F ac ilitie s  w ill 

d e te rm in e  th e  s ta te  co n s tru c tio n  p ro jec ts  n ecessa ry  to  su p p o rt th e  L N G  p ro jec t. T h e  A lask a  

L eg is la tu re  w ill d e te rm in e  w h e th e r such in fras tru c tu re  rece iv es  a p p ro p ria tio n s  to  fu n d  co n stru c tio n
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b y  p ass in g  leg is la tio n . It is p o ss ib le  th a t su ch  in frastru c tu re  co u ld  be  lo ca ted  o n  th e  N o rth  S lope 

n e a r u p s tream  fie ld s  o r an y w h ere  a long  th e  L N G  p ro jec t ro u te  to  S o u th cen tra l A laska .

A lth o u g h  a  sp ec ific  so u rce  o f  fun d in g  fo r  th e  in -sta te  in frastru c tu re  d esc rib ed  in  A rtic le  10.1(c) is 

n o t in  SB  138, it w ill be  su b jec t to  fu tu re  leg is la tio n  an d  n eg o tia tio n s  w ith  the  L N G  p ro jec t 

d ev e lo p e rs  in  th e  d ev e lo p m e n t o f  im p ac t p ay m en ts  to  the  S ta te  and  c o m m u n itie s  as d esc rib ed  in 

A rtic le  9 .3 .1 (b ). T h e  rev en u e  m odels p re sen ted  to  th e  leg is la tu re  by  th e  a d m in is tra tio n  re la tin g  to 

SB 138 h av e  no t in c lu d ed  th e  co sts  o f  ad d itio n s  to  s ta te  in frastru c tu re  in A rtic le  10 .1(c), as such  

co sts  h a v e  n o t y e t b een  d e te rm in ed . T h e  P re -F E E D  an d  F E E D  en g in ee rin g  w o rk  fo r  the  L N G  

p ro jec t w ill en ab le  D O T P F  to  d e te rm in e  sta te  co n stru c tio n  p ro jec ts  n ecessa ry  to  su p p o rt the  L N G  

p ro jec t.

Debt and Financing Issues

The p r o j e c t  e n v is io n s  th a t th e  in itia l p a r tn e r s  w o u ld  b e  p a y in g  th e s ta te  e n tir e ly  w ith  R I K  a n d  TAG. 

H o w e v e r , i t ’s  p o s s ib le  th a t a n  ex p a n s io n  s h ip p e r  w o u ld  b e  p a y in g  tr a d i t io n a l R o y a l ty  in  V alue a n d  

p r o d u c tio n  ta x  a s  ca sh , w h ile  a ls o  p a y in g  ta r iffs  to  th e  s ta te  i f  i t  w a s  a  s ta te - in i t ia te d  ex p a n sio n . 

C o u ld  y o u  d e s c r ib e  h o w  th e  e c o n o m ic s  o f  th is  s c e n a r io  w o u ld  w o r k  in p r a c t ic e ?

A n  ex p an sio n  sh ip p e r co u ld  p o ten tia lly  be  p ay in g  roy a lty  in v a lu e  as w ell as p ro d u c tio n  tax  as cash . 

T h e  S ta te ’s rev en u e  so u rces in  th a t scenario  from  an  ex p an sio n  sh ip p er w o u ld  be:

•  R o y a lty  in v a lu e

•  P ro d u c tio n  ta x  as  cash

•  S ta te  co rp o ra te  in co m e ta x  and

•  P ro p e rty  tax

A ssu m in g  th a t the  S ta te ’s sh are  o f  the  p ro je c t is ex p an d ed , the  en tities  h o ld in g  th e  S ta te ’s o w nersh ip  

share  in th e  A K L N G  p ro je c t (su ch  as A G D C  o r  T ran sC an ad a) w o u ld  a lso  rece iv e  T a r if f  p ay m en ts  

fo r  th e  se rv ice  p ro v id e d  by  th e  L N G  P lan t (an d  G T P  an d  P ip e lin e , d ep en d in g  o n  the  q u a lity  o f  the  

g as  an d  th e  eq u ity  p o s itio n  th a t th e  S tate ev en tu a lly  tak es  in  th ese  p ro je c t co m p o n en ts)  to  the 

ex p an sio n  sh ip p er fo r  th e  liq u e fac tio n , trea tin g , an d  tran sp o rta tio n  o f  th e  e x p an sio n  sh ip p e r’s gas.

T h ese  ta r i f f  p a y m e n ts  w o u ld  be co n sid e red  like  a  p ay m en t to  a  th ird  p a rty  and , in tu rn , be a llo w ed  as 

a d ed u c tio n  fo r  th e  p u rp o se  o f  ca lcu la tin g  n e tb ack  v a lu e  in  the  d e te rm in a tio n  o f  th e  ex p an sio n  

sh ip p e r’s ro y a lty  an d  p ro d u c tio n  ta x  o b lig a tions.

C a n  y o u  e x p la in  in  g r e a te r  d e ta i l  i f  th ere  is  a  fo r m u la  o r  o th e r  m e th o d  to  d e te rm in e  h o w  th e  

f in a n c in g  in te r e s t  te r m s  o f fe r e d  th e  s ta te  a re  e x p e c te d  to  ch a n g e  a s  th e  s t a t e ’s  o v e r a l l  d e b t  le v e l  

in c re a se s ?  Is  th e re  so m e  ro u g h  co n n e c tio n  b e tw e e n  th e  d e b t  le v e l  (o r  d e b t  s e r v ic e  a s  a  p e r c e n ta g e  o f  

G F ) a n d  th e  s t a t e ’s  c r e d i t  ra tin g ?
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S lide  12 o f  the  F eb ru a ry  26 , 2 0 1 4  p re sen ta tio n  to  H o u se  R eso u rces p re sen ted  an  illu stra tio n  o f  ho w  

in te rest ra te s  th e  sta te  re c e iv e s  m ay  ch an g e  w ith  th e  o vera ll level o f  d eb t the  sta te  tak es  on . T h is 

illu s tra tio n  a ssu m es 5 %  o f  G en e ra l F und  U n res tric ted  R ev en u e  (G F U R ) is a lread y  d ev o ted  to  o th e r 

d eb t se rv ice , so th e  sta te  c o u ld  devo te  an  ad d itio n a l 3%  o f  G F U R  to  p ro jec t-re la ted  d eb t an d  like ly  

still a ch iev e  th e  m o s t fav o rab le  fin an c in g  te rm s. A s  th e  level o f  d eb t ta k e n  o n  in creases , th e  c red it 

ra tin g  o n  th a t d e b t w o u ld  b e  lo w er, lead in g  to  h ig h e r in te rest ra te s  on  th a t deb t, as sh o w n  in the  

illu stra tio n .

W hen c o n s id e r in g  o ffe r in g  d e b t  f o r  a  p r o je c t  like  th is, w h en  th e m a rk e t lo o k s  a t  o u r  d e b t  s e r v ic e  a s  a  

p e r c e n ta g e  o f  re ve n u e , d o  th e y  c o n s id e r  th e  re v e n u e  a s  i t  c u rre n tly  is, o r  th e  re v e n u e  in c lu d in g  w h a t  

w e  w i l l  h a v e  a f te r  th e  c o m p le t io n  o f  th e p r o je c t?

R atin g  a g en c ie s  an d  m a rk e t p a rtic ip an ts  look  th e  s ta te ’s fisca l p o s itio n  o v e r th e  life o f  the  deb t, from  

w h en  it is issued  th ro u g h  th e  te rm  o f  the  bo n d  p ay m en ts . P rim arily  h o w ev er, th e y  are  co n cern ed  w ith  

th e  s ta te ’s d eb t cap ac ity  d u rin g  th e  p e rio d  o f  tim e  th a t th e  sta te  w ill be  m ak in g  p ay m en ts  on  the  debt. 

F o r o u r an a ly s is  p re se n te d  on  F eb ru ary  26 , 2014 , w e  assu m ed  th a t s ta te  G enera l F und  U n restric ted  

R ev en u e  an d  d e b t se rv ice  a fte r  p ro jec t co m p le tio n  w o u ld  be th e  b as is  fo r  d e te rm in in g  the  c red it 

ra tin g  fo r p ro jec t-re la ted  deb t.

D o e s  th e  r e s tr ic t io n  in th e  H O A  th a t th e s ta te  re ta in  an  A -  c r e d i t  r a tin g  lim it o u r  o p tio n s  f o r  

f in a n c in g  th e p r o je c t?  D o e s  i t  e lim in a te  so m e  o f  th e  th e o r e tic a l  “s c e n a r io s  ” a s  d e s c r ib e d  in  

C o m m iss io n e r  R o d e l l ’s  p r e s e n ta tio n ?

T h e c re d it ra tin g  re q u ire m e n t is located  in  th e  T ran sC an ad a  M O U , n o t th e  H O A . T h e  H O A  d oes no t 

lim it the  s ta te ’s a b ility  to  o b ta in  fin an c in g  fo r  the  A K F N G  p ro jec t, n o r d o es  it d ic ta te  th a t th e  sta te  

m u st ach iev e  a  ce rta in  c re d it ra tin g  fo r an y  d eb t th a t is issu es  in  co n ju n c tio n  w ith  th e  p ro jec t o r 

o th e rw ise .

T h a t sa id , p ro jec t-re la ted  d e b t co u ld  be issued  w ith  a  d iffe ren t c red it ra tin g  th an  sta te  G enera l 

O b lig a tio n  deb t, an d  th e  re q u ire m e n t in th e  M O U  co u ld  a lso  be  m e t w ith  o th e r a lte rn a tiv es  like lines 

o f  cred it. So no , th e  ra tin g  req u irem en t in  th e  M O U  d oes n o t e lim in a te  an y  o f  the  scen ario s  th a t w ere  

p re sen ted  to  the  co m m ittee .

W o u ld  i t  b e  p o s s ib le  to  s e e  th e  d e b t  c a p a c ity , in te r e s t ra te , a n d  d e b t  /  e q u ity  s c e n a r io s  a t  v a r io u s  

s ta te  in v e s tm e n t le v e ls  ( 2 5 % / 1 0 %  o r  2 2 % /  8 %  a s  w e l l  a s  th e  2 0 %  /  6 %  u s e d  in C o m m iss io n e r  

R o d e l l ’s  p r e s e n ta tio n ? )

T h e a ttach ed  slid es  sho w  ex p e c te d  state o b lig a tio n s  w ith  20% , 22% , and  25 %  sta te  o w n ersh ip , u n d e r 

th e  th ree  o w n ersh ip  s tru c tu res  (s ta te  go it a lo n e , T ran sC an ad a  w ith o u t b u y b ack , T ran sC an ad a  w ith  

b u y b ack ). A d d itio n a lly , th e  slid es  show  th e  to ta l in v es tm en t req u ired  u n d er each  o f  th e se  op tio n s, as 

w ell as th e  d eb t /  e q u ity  re q u ire m e n t a ssu m in g  th ree  d e b t serv ice  scen ario s  (3 % , 5% , an d  6 %  o f  

G F U R ). A t th is  tim e , w e  h av e  n o t p rep ared  an a ly sis  fo r d eb t se rv ice  o f  g re a te r  th an  6 %  o f  G F U R .



T a b le  (re fe re n c e d  on P age  1) i l lu s tra t in g  h o w  p re -e x p a n s io n  costs co u ld  be re a llo c a te d  am o n g  th e  p a rtie s

COLUMN:

ROW:

10
K

11
I

12
M

13
N

14
0

6 Producer A 25% 25.0 6.25 4 0% 0 0 NA 6.25 3.67 22,9 ■2.08 20.8% 20.8%
7 ProducerB 25% 25.0 6.25 4 0% 0 0 NA 6.25 3.67 22.9 -2.08 20.8% 20.8%
8 ProducerC 25% 25.0 6.25 4 0% 0 0 NA 6.25 3.67 22.9 -2.08 20.8% 20.8%
9 State/TC 25% 25.0 6.25 4 10 5 2 11.25 3.67 41.3 6.25 37.5% 37.5%

10 Total 100% 100 2S 4 100% 10 2 30 3.67 110.0 0.00 100.0% 100.0%
* Plus indicates Give, Minus indicates Receive

Assumes that Capacity Share= Capita! Share

Example dues not address impact of changes to operating or fuel costs.

Sample Calculation, inputs are in green

Producer A =25% -$C$10*B6 =$D$10*B6 =C6/D6 0% =$G$10*F6 =$H$10’F6 =G6/H6 =D6+H6 =K10 =J6*K6 =L6-(C6+G6) =16/$L$10 =J6/$J$10
Producers =25% =$C$10’B7 =$D$10’B7 =C7/D7 0% =$G$10'F7 =$H$10*F7 =G7/H7 =D7+H7 =K10 =J7*K7 =L7-(C7+G7) =17/$LS10 =J7/$J$10
ProducerC =25% =$C$10*B8 =$D$10*B8 =C8/D8 0% =$6$10'F8 =$H$10*F8 =G8/H8 =D8+H8 =K10 =J8*K8 =L8-(C8+G8) =L8/$L$10 =J8/$i$10
State/TC

£5it =$C$10*B9 =$D$10*B9 =C9/D9 100% =$6$10’F9 =SH$10*F9 =G9/H9 =D9+H9 =K10 =J9*K9 =L9-(C9«39) =L9/$L$10 =J9/$J$10

Total =SUM|D6:D9) 100 =C10/D10 =SUM(F6:F9) 10 =G10/H10 =D5+H5
=(C10K310)/(D10+

hio; =J10’K10 =SUM(M6:M9) =SUM(N6:N9) =SUM(06:09)
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W e h o p e  th a t  y o u  fin d  th is  in fo rm atio n  to  be  u sefu l. P lease  do  no t hesita te  to  co n tac t e ith e r  o f  us i f  you  

h av e  fu r th e r  q u estio n s.
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D ep artm en t o f  R evenue

S in ce re ly ,

C o m m iss io n e r 
o f  N a tu ra l R eso u rces

A ttach m en ts



Q U E S T IO N S  - SB  138

1. H o w  w o u ld  y o u  fee l a b o u t a p ro v is io n  in  th e  leg is la tio n  th a t in  ex ch an g e  fo r tak in g  th e  tax es  
an d  ro y a ltie s  as in -k in d  g as, th e  p ro d u cers  w o u ld  ag ree  to  p u rch ase  and  d isp o se  o f  the  sta te 's  gas 
a t th e  sam e p rice  th a t th e  p ro d u ce rs  receive  fo r th e  rest o f  th e ir  gas, ju s t  as is d one  w ith  in -va lue  
n o w ?

2. A re  th e re  an y  p re c e d e n ts  u n d e r F E R C  S ec tion  3 re g u la tio n  w h ere  th e re  are  la rge  p ip e lin es  
w ith  local co n su m p tio n  o f  tran sp o rted  gas?

3. W ith  n o  tra n sp a re n t p ip e lin e  ta riffs , d o  you  see a  co n cern  fo r  fu tu re  sm all gas p ro d u cers  on  the  
N o rth  S lope  w h o  m a y  w a n t to  d isp o se  o f  th e ir  gas a t a  fa ir p rice  w ith  th e  large p ro d u cers  as is 
d o n e  cu rren tly  w ith  o il?

4. O nce th e  p ro je c t is u p  an d  ru n n in g , i f  th e re  is an  increase  in  in -s ta te  d em an d  th a t req u ires  
p ro d u c tio n  o f  m ore  gas, h o w  do  y o u  en v isio n  th a t p ro cess  h ap p en in g ?

5. In the  ab sen ce  o f  re g u la tio n , i f  th ere  is an  increase  in p ro d u c tio n  to  acco m m o d a te  increased  in ­
sta te  d em an d , an d  gas is b e in g  so ld  from  th e  p ro d u ce rs  to  A lask an s, h o w  do you  env isio n  
A lask an s  g e ttin g  su ch  g as  a t reaso n ab le  p rice s?  I f  th e  p rice  is b ased  o n  n e tb ack  p ric in g , h o w  w ill 
a rea so n ab le  tra n sp o rta tio n  d ed u c tio n  be en su red ?  H o w  w o u ld  y o u  fee l ab o u t a  p ro v is io n  in the  
s ta tu te  en su rin g  rea so n a b le  te rm s?

6. C o u ld  th e  p ro d u c e rs  p ro v id e , fo r  a  fee, tech n ica l a ss is tan ce  in ex p an d in g  the  fac ilities?

7. Is it p o ss ib le  th e  sp o n so rs  c o u ld  go th ro u g h  the  w h o le  p re -F E E D  and  F E E D  p ro cesses , spend  
$ 2 .2  b illio n , g e t to  F ID , an d  n o t san c tio n  the  p ro jec t?

8. W h a t o th e r  o il an d  gas p ro jec ts  a ro u n d  th e  w o rld  is the  p o ten tia l cap ita l fo r  th is  p ro jec t 
co m p e tin g  w ith  in  y o u r  p o rtfo lio s?

9. W h a t o th e r  p laces  a ro u n d  th e  w orld  w h ere  you  do  b u sin ess  do es the  g o v e rn m en t share  in 
sp en d in g  in  p la n n in g  co s ts?

9. W h a t are  th e  g o v e rn m e n t ta k e s  in  ju risd ic tio n s  w h ere  g o v ern m en ts  share  the  fa ilu re  to  
san c tio n  r isk  w ith  th e  o il co m p an ie s?

10. I f  you  b e liev e  th is  p ro je c t can  co m p ete  in th e  m ark e t, w h a t w o u ld  be th e  r isk  to  you  o f  the  
sta te  h o ld in g  o f f  in v es tin g  in th e  p ro jec t un til it is san c tio n ed ?

11. W o u ld n 't it g ive  th e  p ro d u c e rs  th e  long -run  a lig n m en t th ey  n eed  b y  h av in g  th e  sta te  b u y  into 
th e  p ro je c t o n ce  it is san c tio n ed  (pay ing  th e ir  share  o f  p re -d e v e lo p m en t costs , w ith  in te rest)?

Q u estio ns  fo r  P ro d u c e rs
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12. W h a t p e rcen tag e  o f  th e  p re -F E E D  an d  F E E D  co sts  w ill be p a id  fo r b y  th e  sta te  an d  federa l 
g o v e rn m e n t th ro u g h  in co m e ta x  d ed u c tio n s?

13. W h at w ill co n stitu te  su ffic ien t fisca l ce rta in ty  fo r th e  p ro d u ce rs?  W o u ld n 't it m ake sense to  
h av e  th is  e s tab lish ed  b e fo re  th e  sta te  in cu rs  th e  c o s t o f  p re -F E E D , in  case  th e re  is a  la te r 
im p asse?

14. W h en  y o u r  co m p an y  tak es  o u t a  firm  tran sp o rta tio n  co m m itm en t fo r  p ip e lin e  capac ity , does 
it im p ac t y o u r d eb t cap ac ity ?

Q uestions for Administration

1. H o w  w o u ld  y o u  feel a b o u t a  p ro v is io n  in th e  leg is la tio n  th a t in ex ch an g e  fo r ta k in g  th e  taxes 
an d  ro y a ltie s  as in -k in d  gas, th e  p ro d u cers  w o u ld  ag ree  to  p u rch ase  and  d isp o se  o f  th e  sta te 's  gas 
a t th e  sam e p rice  th a t th e  p ro d u cers  rece iv e  fo r  th e  re s t o f  th e ir  gas, ju s t  as is d o n e  w ith  in -va lue  
n o w ?

2. W ith  no  tra n sp a re n t p ip e lin e  ta riffs , d o  you  see a co n cern  fo r fu tu re  sm a ll gas p ro d u ce rs  on  the 
N o rth  S lo p e  w h o  m a y  w a n t to  d isp o se  o f  th e ir  gas a t a  fa ir p rice  w ith  th e  large  p ro d u ce rs  as is 
d o n e  cu rre n tly  w ith  o il?

3. O nce th e  p ro je c t is up  an d  ru n n in g , i f  th ere  is an  increase  in  in -sta te  d em an d  th a t req u ires  
p ro d u c tio n  o f  m o re  gas, h o w  do  y o u  env is io n  th a t p ro cess  h ap p en in g ?

4. H o w  w o u ld  you  feel a b o u t an  am en d m en t in  the  leg is la tio n  co m p e llin g  p ro d u ce rs  to  p ro d u ce  
m o re  i f  in -s ta te  d em an d  in c reases?

5. In th e  ab sen ce  o f  reg u la tio n , i f  there  is an  in crease  in  p ro d u c tio n  to  acco m m o d a te  increased  in ­
sta te  d em an d , and  gas is b e in g  so ld  from  the  p ro d u ce rs  to  A lask an s, h o w  d o  you  en v is io n  
A lask an s  g e ttin g  su ch  gas a t reaso n ab le  p ric e s?  I f  th e  p rice  is b ased  on n e tb ack  p ric in g , h o w  w ill 
a rea so n ab le  tra n sp o rta tio n  d ed u c tio n  be en su red ?  H o w  w o u ld  you  feel ab o u t a  p ro v is io n  in  th e  
sta tu te  en su rin g  rea so n ab le  te rm s?

6. In  te rm s  o f  lim its  on  th e  s ta te 's  d eb t cap ac ity , w h a t is th e  d iffe ren ce  b e tw een  in cu rrin g  d eb t to  
o w n  a g iv en  p o rtio n  o f  th e  p ro jec t, and  in cu rrin g  d e b t th ro u g h  a  firm  tran sp o rta tio n  co m m itm en t 
to  T ran sC an ad a  fo r th e  sam e  p o rtio n  to  sh ip  th e  in -k in d  gas?  I f  th e re  is no  d iffe ren ce , and  the 
lim it ex is ts , h o w  can  th e  sta te  tak e  th e  gas in -k in d ?

7. Is it p o ss ib le  th e  sp o n so rs  co u ld  go th ro u g h  the  w h o le  p re -F E E D  and  F E E D  p ro cesses , spend  
$ 2 .2  b illio n , g e t to  F ID , an d  n o t sanc tion  the  p ro jec t?

8. W o u ld n 't it g iv e  th e  p ro d u ce rs  the  long -run  a lig n m en t th ey  n eed  b y  h av in g  the  sta te  b u y  into 
th e  p ro je c t o n ce  it is san c tio n ed  (pay ing  th e ir  sh are  o f  p re -d ev e lo p m en t costs , w ith  in te rest)?
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9. W h a t w ill co n stitu te  su ffic ien t fiscal ce rta in ty  fo r  th e  p ro d u ce rs?  W o u ld n 't it m ak e  sense to  
h av e  th is  e s tab lish ed  b e fo re  th e  sta te  in cu rs  th e  c o s t o f  p re -F E E D , in  case  th e re  is a la ter 
im p asse?

10. W o u ld n 't it m ak e  sen se  fo r  the  sta te  to  w a it at least un til p re -F E E D  is o v er to  ex erc ise  the  
o w n ersh ip  o p tio n , in o rd e r to  h av e  fu ll in fo rm atio n , ra th e r th an  b y  D ecem b er 31, 2015  i f  p re- 
F E E D  is n o t c o m p le ted  b y  th en ?

11. W hy  w o u ld  th e  s ta te  w a n t to  execu te  a  firm  tran sp o rta tio n  serv ices  ag reem en t b efo re  F E E D ? 
Is th is  cu s to m ary ?  Isn 't th e re  in su ffic ien t in fo rm atio n  a t th a t p o in t to  w a rra n t m ak in g  the  
co m m itm en t?

12. H o w  m u ch  o f  th is  p ro p o sa l w as  d esig n ed  a ro u n d  g iv in g  T ran sC an ad a  a m ateria l ro le  in o rd e r 
to  av o id  a  p o ten tia l treb le  d am ag e  cla im  u n d e r A S 4 3 .9 0 .4 4 0  o f  A G IA ?

13. I f  th e  sta te  w e re  to  o w n  th e  en tire  2 5 %  o f  the  fac ilities , a t a  $45 b illio n  cost, th a t w o u ld  be 
$11 b illio n  in to d ay 's  d o lla rs . I f  th e  state fin an ced  th is  w ith  7 5%  d e b t an d  2 5%  equ ity , th is  w o u ld  
o n ly  be $2.81 b illio n  in e q u ity  it w o u ld  h av e  to  com e up  w ith . W o u ld  it be p o ss ib le  fo r the  
P e rm a n e n t F u n d  to  in v e s t th is  am o u n t a t a  lo w er re tu rn  on  eq u ity  th an  w h a t T ran sC an ad a  is 
co m m an d in g , say  11% ? Isn 't 11%  g rea te r th an  the  P e rm an en t F u n d 's  lo n g -ru n  av erag e  re tu rn  on 
eq u ity ?

Questions for AGDC

1. H o w  m u ch  ex p e rtise  in f in an c in g , bu ild ing , and  o p e ra tin g  p ip e lin e s  and  trea tm en t p lan ts  does 
A G D C  en v is io n  h av in g  sh o u ld  th e  A S A P  p ro jec t co m e  to  fru itio n ?  D o es A G D C  en v is io n  hav in g  
a p a rtn e r  fo r ex p e rtise?  C o n trac to rs?

2. D o es A G D C  en v is io n  h av in g  a p a rtn e r to  b u ild  and  op era te  th e  s ta te 's  2 5 %  share  o f  the  L N G  
fac ility ?  C o n trac to rs?

3. W h at is the  p o ss ib ility  o f  100%  state  d eb t fin an c in g  th ro u g h  rev en u e  b o n d s  an d  genera l 
o b lig a tio n  b o n d s?

4. W h a t is the  p o ss ib ility  o f  g e ttin g  ta x -e x e m p t d eb t th ro u g h  th e  A la sk a  R a ilro ad ?

Questions for TransCanada

1. W h a t is T ran sC an ad a 's  ex p erien ce  in gas trea tm en t?

2. A re  th e re  in stan ce  in  th e  p ip e lin e  b u sin ess  w h ere  p ip e lin e  co m p an ies  ab so rb  som e p re ­
d e v e lo p m en t co s ts  i f  th e  p ro je c t is n o t sanc tioned?
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3. D o T ran sC an ad a 's  b o n d s  g en era lly  h av e  a ca llab le  fea tu re  such  th a t i f  in te rest ra tes go d o w n  it 
can  re fin an ce?

4. W o u ld n 't it m ak e  sense  fo r  th e  sta te  to  w a it a t least un til p re -F E E D  is o v e r to  exerc ise  the 
o w n ersh ip  op tio n , in  o rd e r to  h av e  fu ll in fo rm atio n , ra th e r th an  b y  D ecem b er 31 , 2015 i f  p re- 
F E E D  is n o t co m p le ted  by  th en ?

5. Is it cu s to m ary  fo r y o u r cu sto m ers  to  execu te  firm  tran sp o rta tio n  serv ice  ag reem en ts  as early  
as b e fo re  F E E D ?

6. F low  d o  you  in te rp re t th e  license  p ro jec t assu ran ces  c lause  (A S  4 3 .9 0 .4 4 0 ) in  A G IA ?

Questions for Leg Legal

1. I f  th e  sta te  w ere  to  p ro ceed  in a  p ro jec t w ith o u t T ran sC an ad a  - m o d ify  tax es , have  som e 
o w n ersh ip , acq u ire  a  p a r tn e r  - w h a t w o u ld  be the  r isk  o f  legal an d  fin an c ia l ex p o su re  u n d e r the  
license  p ro je c t a ssu ran ces  c lau se  (A S 4 3 .9 0 .4 4 0 ) in  A G IA ?

2. H o w  d o  y o u  in te rp re t "to tal am oun t"  in  th e  c lau se?  "g ran t o f  sta te  m o n ey "?  "p referen tia l 
ro y a lty  o r  ta x  trea tm en t"?

Questions for Department o f Law

1. I f  the sta te  w ere  to  p ro ceed  in a  p ro jec t w ith o u t T ran sC an ad a  - m o d ify  tax es , h av e  som e 
o w n ersh ip , acq u ire  a  p a r tn e r  - w h a t w o u ld  be the  r isk  o f  legal and  financ ia l ex p o su re  u n d e r the  
license  p ro je c t a ssu ran ces  c lau se  (A S 4 3 .9 0 .4 4 0 ) in  A G IA ?

2. H o w  do  y o u  in te rp re t "to ta l am o u n t"  in  the  c lau se?  "g ran t o f  sta te  m o n ey "?  "p referen tia l 
ro y a lty  o r  ta x  trea tm en t"?

Questions for an Outside Commercial or Investm ent Banks or Private Equity Firms

1. W o u ld  co m m erc ia l o r in v es tm en t banks, p riv a te  eq u ity  firm s, o r  v en tu re  cap ita l te rm s be 
in te rested  in  in v es tin g  w ith  th e  sta te  as a p a rtn e r?  W h at ra te  o f  re tu rn  w o u ld  be n ecessary?

2 . W h at is th e  p o ss ib ility  o f  100%  state d eb t fin an c in g  th ro u g h  rev en u e  b o n d s an d  general 
o b lig a tio n  b o n d s?

3. W h at is the  p o ss ib ility  o f  g e ttin g  tax -ex em p t d e b t th ro u g h  th e  A la sk a  R a ilro ad ?
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1. W o u ld  F E R C  b e  co m fo rtab le  reg u la tin g  th is  p ro je c t u n d er S ec tion  3 o f  th e  N a tu ra l G as A ct?

Q u estio ns  fo r  F E R C

Q uestions for Departm ent o f Energy

1. W o u ld  D O E  rev o k e  th e  L N G  ex p o rt p e rm it i f  th e  gas w ere  n eeded  fo r in -s ta te  co n su m p tio n ?  
P lease  d esc rib e  h o w  th a t p ro cess  w ou ld  w ork .

Questions prepared by LB & A Consultant -  Roger Marks 
March 31,2014
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A K L N G :
P o t e n t i a l  S t a t e  R e v e n u e s  a n d  D e b t  C a p a c i t y

S u p p l e m e n t a l  S l i d e s  i n  r e s p o n s e  t o  r e q u e s t  

f r o m  R e p .  T a r r

March 21 2014 Alaska Department of Revenue



R e v e n u e  F o r e c a s t  v s  A K L N G  O b l i g a t i o n s

@  2 0 %  S T A T E  O W N E R S H I P  I N  M I L L I O N S  O F  D O L L A R S

Fiscal 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023

Year..................... .......  GFUR - fall 2013 official forecast
— •» GFUR - fall 2013 forecast, Mid/High case 

AKLNG obligation - 20% equity, noTC
  AKLNG obligation - 20% equity, TC, no buyback

............................ ........AKLNG obligation - 20% equity, TC, with buyback

Source: D epartm ent o f Revenue - Revenue Sources B ook Fa ll 2013; B lack and Veatch.

Assumes obligation is due in  the corresponding fiscal year; i.e. C Y  2019 obligation in  F Y  2019, etc.
2



A K L N G  O b l i g a t i o n s  v s .  G F U R  F o r e c a s t

@  2 0 %  S T A T E  O W N E R S H I P

A K L N G  O b l i g a t i o n s  a s  s h a r e  o f  U n r e s t r i c t e d  R e v e n u e

( f a l l  2 0 1 3  o f f i c i a l  f o r e c a s t )

Fiscal Years

Source: D epartm ent o f Revenue - Revenue Sources B ook F a ll 2013; B lack and Veatch.

Assumes obligation is due in  the corresponding fiscal year; i.e. C Y  2019 obligation in  F Y  2019, etc. 3



A K L N G  O b l i g a t i o n s  v s .  G F U R  F o r e c a s t

@  2 0 %  S T A T E  O W N E R S H I P  I N  B I L L I O N S  O F  D O L L A R S .

U n r e s t r i c t e d  R e v e n u e  F o r e c a s t  v s .  A K L N G  O b l i g a t i o n s

FY 2 0 1 4 FY 2 0 1 5 FY 2 0 1 6 FY 2 0 1 7 FY 2 0 1 8 FY 2 0 1 9 FY 2 0 2 0 FY 2 0 2 1 FY 2 0 2 2 FY 2 0 2 3

G F U R  - fa l l  2 0 1 3  o f f ic ia l  fo r e c a s t  $ b i l l io n s $  4 .9 $  4 .5 $  4 .6 $  5 .0 $  5 .1 $  5 .1 $  4 .8 $  4 .5 $  4 .7 $  4 .1

G FU R  - fa l l  2 0 1 3  fo r e c a s t ,  M id /H ig h  ca se  $ b i l l io n s $  4 .9 $  4 .5 $  4 .6 $  5 .1 $  5 .3 $  5 .5 $  5 .2 $  5 .0 $  5 .3 $  4 .8

A K L N G  o b lig a t io n  -  2 0 %  e q u ity ,  n o  TC  $ b i l l io n s $ 0 .0 $ 0 .1 $ 0 .1 $ 0 .1 $ 0 .1 $ 1 .5 $ 2 .6 $ 2 .6 $ 2 .2 $ 1 .7

A K L N G  o b lig a t io n  - 2 0 %  e q u i t y ,  TC , n o  b u y b a c k  $ b i l l io n s $ 0 .0 $ 0 .0 $ 0 .1 $ 0 .1 $ 0 .0 $ 0 .8 $ 1 .3 $ 1 .3 $ 1 .1 $ 0 .9

A K L N G  o b lig a t io n  - 2 0 %  e q u i t y ,  TC , w i t h  b u y b a c k  $ b il l io n s $ 0 .0 $ 0 .0 $ 0 .1 $ 0 .1 $ 0 .1 $ 1 .0 $ 1 .7 $ 1 .7 $ 1 .4 $ 1 .1

O b lig a t io n  %  o f  G FU R  - 2 0 %  e q u i t y ,  n o  TC 1% 1% 3 % 3 % 2% 29 % 5 4 % 5 8 % 4 7 % 4 1 %

O b lig a t io n  %  o f  G FU R  - 2 0 %  e q u i t y ,  TC , n o  b u y b a c k 0 % 1% 1% 1% 1% 1 6 % 2 7 % 2 9 % 2 4 % 2 2 %

O b lig a t io n  %  o f  G FU R  - 2 0 %  e q u ity ,  TC , w i t h  b u y b a c k 0 % 1% 2% 2% 1% 1 9 % 3 5 % 3 8 % 3 0 % 2 7 %

Source: D epartm ent o f Revenue - Revenue Sources B ook F a ll 2013; B lack and Veatch.

Assumes obligation is due in  the corresponding fiscal year; i.e. C Y  2019 obligation in  F Y  2019, etc. 4



R e v e n u e  F o r e c a s t  v s  A K L N G  O b l i g a t i o n s  

22% STATE OWNERSHIP IN MILLIONS OF DOLLARS

$ 6 ,0 0 0

$3,000

$ 2 ,0 0 0  

$ 1 ,0 0 0

U n r e s t r i c t e d  R e v e n u e  f o r e c a s t  v s .  A K L N G  o b l i g a t i o n s

2014 2015 2016 2017 2018 2019 2020 2021 2022 2023
■■■■•GFUR - fall 2013 official forecast 
■» «■» GFUR - fall 2013 forecast, Mid/High case 
— — AKLNG obligation - 22% equity, no TC 
— AKLNG obligation - 22% equity, TC, no buyback 
— AKLNG obligation - 22% equity, TC, with buyback

Source: D epartm ent o f Revenue - Revenue Sources B ook F a il 2013; B lack and Veatch.

Assumes obligation is due in  the corresponding fiscal year; i.e. C Y  2019 obligation in  F Y  2019, etc.
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A K L N G  O b l i g a t i o n s  v s .  G F U R  F o r e c a s t

@  2 2 %  S T A T E  O W N E R S H I P

A K L N G  O b l i g a t i o n s  a s  s h a r e  o f  U n r e s t r i c t e d  R e v e n u e

Source: D epartm ent o f Revenue - Revenue Sources B ook F a ll 2013; B lack and Veatch.

Assumes obligation is due in  the corresponding fiscal year; i.e. C Y  2019 obligation in  F Y  2019, etc. 6



A K L N G  O b l i g a t i o n s  v s .  G F U R  F o r e c a s t

@  2 2 %  S T A T E  O W N E R S H I P  I N  B I L L I O N S  O F  D O L L A R S .

U n r e s t r i c t e d  R e v e n u e  F o r e c a s t  v s .  A K L N G  O b l i g a t i o n s

FY 2 0 1 4  FY 2 0 1 5  FY 2 0 1 6 FY 2 0 1 7 FY 2 0 1 8 FY 2 0 1 9 FY 2 0 2 0 FY 2 0 2 1 FY 2 0 2 2 FY 2 0 2 3

G FU R  - fa l l  2 0 1 3  o f f ic ia l  fo r e c a s t  $ b il l io n s $ 4 .9 $ 4 .5 $  4 .6 $ 5 .0 $ 5 .1 $ 5 .1 $ 4 .8 $ 4 .5 $ 4 .7 $ 4 .1

G F U R - f a l l  2 0 1 3  fo re c a s t,  M id /H ig h  case  $ b il l io n s $ 4 .9 $ 4 .5 $  4 .6 $ 5 .1 $ 5 .3 $ 5 .5 $ 5 .2 $ 5 .0 $ 5 .3 $ 4 .8

A K L N G  o b lig a t io n  - 2 2 %  e q u ity ,  n o  TC  $ b il l io n s $ 0 .0 $ 0 .1 $  0 .1 $ 0 .2 $ 0 .1 $ 1 .6 $ 2 .8 $ 2 .9 $ 2 .4 $ 1 .8

A K L N G  o b lig a t io n  - 2 2 %  e q u ity ,  TC , n o  b u y b a c k  $ b il l io n s $ 0 .0 $ 0 .0 $  0 .1 $ 0 .1 $ 0 .0 $ 0 .8 $ 1 .4 $ 1 .5 $ 1 .2 $ 0 .9

A K L N G  o b lig a t io n  -  2 2 %  e q u ity ,  TC , w i t h  b u y b a c k  $ b il l io n s $ 0 .0 $ 0 .0 $  0 .1 $ 0 .1 $ 0 .1 $ 1 .1 $ 1 .9 $ 2 .0 $ 1 .6 $ 1 .3

O b lig a t io n  %  o f  G FU R  - 2 2 %  e q u ity ,  n o  TC 1% 1% 3% 3% 2% 31 % 5 8 % 6 4 % 5 2 % 4 4 %

O b lig a t io n  %  o f  G FU R  - 2 2 %  e q u ity ,  TC , n o  b u y b a c k 0 % 1% 1% 1% 1% 16% 2 9 % 33 % 2 6 % 22 %

O b lig a t io n  % o f  G FU R  -  2 2 %  e q u ity ,  TC , w i t h  b u y b a c k 0% 1% 2% 2% 1% 2 1 % 4 0 % 4 4 % 3 4 % 3 1 %

Source: D epartm ent o f Revenue - Revenue Sources B ook Fa ll 2013; B lack and Veatch.

Assumes obligation is due in  the corresponding fiscal year; i.e. C Y  2019 obligation in  F Y  2019, etc.
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R e v e n u e  F o r e c a s t  v s  A K L N G  O b l i g a t i o n s

@  2 5 %  S T A T E  O W N E R S H I P  I N  M I L L I O N S  O F  D O L L A R S

2014 2015 2016 2017 2018 2019 2020 2021 2022 2023

1 GFUR - fall 2013 official forecast
•  •  GFUR - fall 2013 forecast, Mid/High case

AKLNG obligation - 25% equity, noTC
■   AKLNG obligation - 25% equity, TC, no buyback

_______  AKLNG obligation - 25% equity, TC, with buyback

Source: D epartm ent o f Revenue - Revenue Sources B ook F a ll 2013; B lack and Veatch.

Assumes obligation is due in  the corresponding fiscal year; i.e. C Y  2019 obligation in  F Y  2019, etc. 8



A K L N G  O b l i g a t i o n s  v s .  G F U R  F o r e c a s t

@  2 5 %  S T A T E  O W N E R S H I P

A K L N G  O b l i g a t i o n s  a s  s h a r e  o f  U n r e s t r i c t e d  R e v e n u e  

( f a l l  2 0 1 3  o f f i c i a l  f o r e c a s t )

Source: D epartm ent o f Revenue - Revenue Sources Book F a ll 2013; B lack and Veatch.

Assumes obligation is due in  the corresponding fiscal year; i.e. C Y  2019 obligation in  F Y  2019, etc.
9



A K L N G  O b l i g a t i o n s  v s .  G F U R  F o r e c a s t

@  2 5 %  S T A T E  O W N E R S H I P  I N  B I L L I O N S  O F  D O L L A R S .

U n r e s t r i c t e d  R e v e n u e  F o r e c a s t  v s .  A K L N G  O b l i g a t i o n s

FY 2 0 1 4  FY  2 0 1 5  FY 2 0 1 6  FY  2 0 1 7  FY 2 0 1 8  FY 2 0 1 9  FY 2 0 2 0  FY 2 0 2 1  FY 2 0 2 2  FY  2 0 2 3

G FU R  - fa l l  2 0 1 3  o f f ic ia l  fo r e c a s t  $ b il l io n s $ 4 .9  $ 4 .5  $ 4 .6  $ 5 .0  $ 5 .1  $ 5 .1  $ 4 .8  $ 4 .5  $ 4 .7  $  4 .1

G F U R - f a l l  2 0 1 3  fo r e c a s t ,  M id /H ig h  case  $ b il l  io n s $ 4 .9  $ 4 .5  $ 4 .6  $ 5 .1  $ 5 .3  $ 5 .5  $ 5 .2  $ 5 .0  $ 5 .3  $  4 .8

A K L N G  o b lig a t io n  -  2 5 %  e q u ity ,  n o T C  $ b il l io n s $ 0 .0 $ 0 .1 $ 0 .2 $ 0 .2 $ 0 .1 $ 1 .9 $ 3 .2 $ 3 .3 $ 2 .7 $ 2 .1

A K L N G  o b lig a t io n  - 2 5 %  e q u ity ,  TC , n o  b u y b a c k  $ b il l io n s $ 0 .0 $ 0 .0 $ 0 .1 $ 0 .1 $ 0 .1 $ 1 .0 $ 1 .6 $ 1 .7 $ 1 .4 $ 1 .1

A K L N G  o b lig a t io n  - 2 5 %  e q u i t y ,  TC , w i t h  b u y b a c k  $ b il l io n s $ 0 .0 $ 0 .0 $ 0 .1 $ 0 .1 $ 0 .1 $ 1 .3 $ 2 .3 $ 2 .3 $ 1 .9 $ 1 .5

O b lig a t io n  %  o f  G FU R  - 2 5 %  e q u ity ,  n o  TC 1% 2% 3% 4 % 2% 3 7 % 67 % 7 3 % 5 8 % 5 1 %

O b lig a t io n  %  o f  G FU R  - 2 5 %  e q u ity ,  TC , n o  b u y b a c k 0% 1% 1% 1% 1% 19% 3 3 % 3 8 % 3 0 % 2 7 %

O b lig a t io n  %  o f  G FU R  - 2 5 %  e q u ity ,  TC , w i t h  b u y b a c k 0% 1% 3% 2% 1% 2 5 % 4 8 % 5 1 % 4 1 % 3 6 %

Source: D epartm ent o f Revenue - Revenue Sources B ook F a ll 2013; B lack and Veatch.

Assumes obligation is due in  the corresponding fiscal year; i.e. C Y  2019 obligation in  F Y  2019, etc.
10
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C A N  TH E S T A T E  G O  IT A L O N E ?  
-  S T A T E 'S  D E B T  C A P A C IT Y

S O A  A L O N E ?

•  F i n a n c i n g  t h e  S t a t e ' s  s h a r e  o f  t h e  A K L N G  P r o j e c t  o n  t h e  S t a t e ' s  

b a l a n c e  s h e e t  -  k e y  i s s u e s :

• A t w ha t cost o f debt? 

• Debt servicing as w hat % o f general fund unrestricted 
revenue?

r  ^

S c e n a r i o  1  

( l o w e r  i n t e r e s t )

•  S O A  D e b t  a t  4 . 6 %

•  D e b t  S e r v i c e  l i m i t e d  t o  3 %  o f  G F U R

p .  _  —  — ^

S c e n a r i o  2
•  S O A  D e b t  a t  4 . 9 %

•  D e b t  S e r v i c e  l i m i t e d  t o  5 %  o f  G F U R

S c e n a r i o  3  

( h i g h e r  i n t e r e s t )
L . . . .................... ...................................................................... Jk

•  S O A  D e b t  a t  5 . 6 %

•  D e b t  S e r v i c e  l i m i t e d  t o  6 %  o f  G F U R

High-level, indicative assumptions based on input from Department of Revenue 
Based on m arket conditions as of February 20 ,2014
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C A N  TH E ST A T E  G O  IT A L O N E ?  
-  S T A T E 'S  D E B T  C A P A C IT Y  @  2 0 %  O W N E R S H I P

IB
C

$ 1 2

f  $ 8
0

cE
w<w>

E
01

i  $ 4  
%

i

$ 0

State of Alaska Investment in AKLNG Project -  Debt Capacity for 20% Ownership

Total Investment Required = $11B

25%

$3

39%

$4

42%

$5

■  D e b t  ■  E q u i t y  
X% Percentage of Debt

Total Investment Required = $7.7B

Total Investment Required = S5.6B

55%

$4

4 . 6 %  I n t  4 . 9 %  I n t  5 . 6 %  I n t  

G o  I t  A l o n e

60%

$5

$3

4 . 6 %  I n t  4 . 9 %  I n t  5 . 6 %  I n t  

T C  3 0 %  B u y  B a c k

70%

$4

75%

$4

4 . 6 %  I n t  4 . 9 %  I n t  5 . 6 %  I n t  

T C  N o  B u y  B a c k

• High-level, indicative assumptions based on input from Department of Revenue
• Based on market conditions as of February 20 ,2014
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C A N  TH E ST A T E  G O  IT A L O N E ?  
-  S T A T E 'S  D E B T  C A P A C IT Y  @  2 2 %  O W N E R S H I P
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State of Alaska Investment in AKLNG Project - Debt Capacity for 22% Ownership

Total Investment Required = 512.1B
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I Debt ■  Equity 

X% Percentage of Debt

Total Investment Required = $8.3B

Total Investment Required = $6.1 B

4.6% Int 4.9% Int 5.6% Int 

Go It Alone

$4 $5

$3

4.6% Int 4.9% Int 5.6% Int 

TC 30% Buy Back

$4 $4

4.6% Int 4.9% Int 5.6% Int 

TC No Buy Back

High-level, indicative assumptions based on input from Department of Revenue 
Based on market conditions as of February 20, 2014
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State of Alaska Investment in AKLNG Project -  Debt Capacity for 25% Ownership
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• High-level, indicative assumptions based on input from Department of Revenue
• Based on m arket conditions as of February 20 ,2014
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Lisa Weissler - Public Comments
CSSB 138(FIN) am

3/31/14

Dear House Resource Committee Members:

Among the many questions and concerns regarding the Alaska LNG Project, I am particularly concerned 
about what terms will be in any "project-enabling" contracts negotiated by the Administration, how much 
pressure there will be on the legislature to authorize one or more contracts next year, and the level of public 
participation in the decision-making process.

Under the Heads of Agreement, Article 4, the Alaska LNG Parties will continue Pre-FEED work through to 
completion "provided Enabling Legislation acceptable to the Parties is passed and other support referenced 
in Article 10 is maintained or progressed."

Under Article 7, in addition to providing for a confidential negotiation process, acceptable Enabling 
Legislation will allow for the negotiation of project-enabling contract terms that could address a wide range 
of topics, from state participation to upstream costs and lease expenditures to any other terms the Parties 
consider necessary to advance the project. Some of these contract terms are addressed as principles in the 
HOA, but many of the terms under Article 7 are yet to be negotiated.

Among other things, Article 10 calls for State support of use of eminent domain rights to facilitate the LNG 
project; appropriations, permitting and legislation for the construction of infrastructure; and unspecified 
support for a "healthy, long-term oil business." The list is non-inclusive so there could be more.

At least some of the State support for Article 10 items is likely to be included as terms in a project-enabling 
contract. Since the HOA indicates that continuation of Pre-FEED work to completion is contingent on State 
support, there could be enormous pressure on the legislature to ratify a proposed contract with such terms.

SB 138 is the Enabling Legislation and gives the commissioner of the Department of Natural Resources full 
discretion to negotiate any terms for inclusion in the proposed contracts. Though the Administration has 
testified they will keep the legislature informed on a confidential basis as negotiations progress, there is 
nothing in SB 138 to assure consultation occurs or any requirement for involving the public. That means that 
Alaskans will not see a proposed project-enabling contract until the contract is brought to the legislature for 
an up or down vote, with little opportunity to comment.

Similar to what was required under the Stranded Gas Development Act, it is reasonable to include in SB 138 a 
requirement for a best interest findings and determination for a proposed contract that would be subject to 
public review and comment and legislative consultation. Reasons to support such a requirement include:

• State participation in the LNG project and associated obligations is a significant public policy decision 
with long-term consequences to the fiscal future of the state. Alaskans have the right to know the 
basis for the Administration's decisions and the right to weigh in on these decisions.

• The public comment period will give legislators advance opportunity to consider contract terms and 
to hear from their constituents before a contract is formally presented to the legislature for 
ratification.

• There was a findings and determination with a public comment period prepared for the Stranded Gas 
Fiscal Contract so we know it is doable.

A draft amendment is attached for your consideration.

Changing Tides Consulting, changingtides.com
lisa@changingtides.com
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Lisa Weissler - Public Comments
CSSB 138(FIN) am

3/31/14

A S  38 .05  is am e n d e d  b y  ad d in g  n e w  sectio n s to  read:

[Sec. 1]. Preliminary findings and determination for a North Slope natural gas project 

contract.

(a) I f  th e  c o m m iss io n e r d ev e lo p s a  p ro p o sed  co n trac t u n d e r A S  3 8 .0 5 .0 2 0 (b )( l 1) -  (12), the 

c o m m iss io n e r shall m ak e  p re lim in a ry  fin d in g s an d  a d e te rm in a tio n  th a t th e  p ro p o sed  co n trac t te rm s 

are  in  th e  b e s t in te re s t o f  the  state.

(b ) In  m ak in g  the  p re lim in a ry  f in d in g s an d  d e te rm in a tio n  req u ired  b y  (a) o f  th is  sec tion , the 

c o m m iss io n e r sh a ll ad d re ss  th e  rea so n ab ly  fo reseeab le  e ffec ts  o f  the  p ro p o sed  co n trac t o n  th e  p u b lic  

rev en u e  an d  p u b lic  se rv ices , an d  sh a ll d e sc rib e  the  p rin c ip a l fac to rs u p o n  w h ich  th e  d e te rm in a tio n  

m ad e  u n d e r  (a) o f  th is  sec tio n  is based .

[Sec. 2]. Notice and comm ent regarding the contract.

T h e c o m m iss io n e r shall

(1 ) g iv e  rea so n ab le  p u b lic  n o tice  o f  th e  p re lim in a ry  fin d in g s an d  d e te rm in a tio n  m ad e  u n d e r 

[Sec. 1],

(2 ) m ak e  av a ilab le  to  th e  p u b lic  the p ro p o se d  co n trac t, the  co m m iss io n e r 's  p re lim in a ry  find ings 

an d  d e te rm in a tio n , an d , to  the  ex ten t the in fo rm a tio n  is n o t req u ired  to  b e  k e p t co n fid en tia l u n d er 

A S  3 8 .0 5 .0 2 0 (b )(1 2 ), th e  su p p o rtin g  financ ia l, tech n ica l, an d  m ark e t d a ta , in c lu d in g  th e  w o rk  p apers, 

an a ly ses , an d  re c o m m e n d a tio n s  o f  an y  in d ep en d en t co n trac to rs  u sed  b y  th e  sta te  d u rin g  d ev e lo p m en t 

o f  the  con trac t;

(3) o ffe r  to  a p p ea r b e fo re  the  L eg is la tiv e  B u d g e t an d  A u d it C o m m ittee  to  p ro v id e  the  com m ittee  

a re v ie w  o f  th e  co m m iss io n e r 's  p re lim in a ry  fin d in g s an d  de te rm in a tio n , th e  p ro p o se d  con trac t, and  

th e  su p p o rtin g  fin an c ia l, tech n ica l, an d  m ark e t d a ta ; i f  th e  L eg is la tiv e  B u d g e t an d  A u d it C o m m ittee  

accep ts  th e  c o m m iss io n e r 's  o ffer, th e  co m m ittee  shall g iv e  n o tice  o f  th e  co m m ittee 's  m ee tin g  to  the  

p u b lic  a n d  a ll m em b ers  o f  th e  leg isla tu re ; i f  the  fin an c ia l, tech n ica l, an d  m a rk e t d a ta  th a t is to  be  

p ro v id e d  m u s t b e  k e p t co n fid en tia l u n d e r A S  3 8 .0 5 .0 2 0 (b )(1 2 ), th e  com m iss io n er m a y  n o t re lease  the  

co n fid en tia l in fo rm a tio n  d u rin g  a p u b lic  p o rtio n  o f  a  co m m ittee  m ee tin g ; an d

(4) e s tab lish  a  p e r io d  o f  a t least 30 d ay s  fo r th e  p u b lic  an d  m em b ers  o f  th e  leg is la tu re  to  

co m m e n t o n  the  p ro p o se d  co n trac t an d  the  p re lim in a ry  fin d in g s a n d  d e te rm in a tio n  m ad e  u n d e r 

[Sec. 1].

C S S B  1 3 8 (F IN )  am
B est In te re s t F in d in g s  A m e n d m e n t

Changing Tides Consulting, changingtides.com
lisa@changingtides.com
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[Sec. 3]. Coordination of public and legislative review.
To the extent practicable, the commissioner shall coordinate the public comment opportunity 

provided under [Sec. 3](4) with a review by the Legislative Budget and Audit Committee under 

[Sec. 3](3).

[Sec. 4]. Final findings, determination, and proposed amendments; execution of the contract.
(a) Within 30 days after the close of the public comment period under [Sec. 3](4), the commissioner 

of natural resources shall

(1) prepare a summary of the public comments received in response to the proposed contract and 

the preliminary findings and determination;

(2) after consultation with the commissioner of revenue, prepare a list of proposed amendments, 

if any, to the proposed contract that the commissioner of natural resources determines are necessary 

to respond to public comments;

(3) make final findings and a determination as to whether the proposed contract, including any 

proposed amendments prepared under (2) of this subsection, is in the best interest of the state.

(b) After considering the material described in (a) of this section and securing the agreement of the 

other parties to the proposed contract regarding any proposed amendments prepared under (a) of this 

section, if the commissioner determines that the contract is in the best interest of the state, the 

commissioner shall submit the contract to the governor.

(c) The commissioner's final findings and determination under (a) of this section are final agency 

decisions.

[Sec. 5]. Legislative authorization.

The governor may transmit a contract developed under AS 38.05.020(b)(l 1) -  (12) to the legislature 

together with a request for authorization to execute the contract. A contract developed under 

AS 38.05.020(b)(l 1) -  (12) is not binding upon or enforceable against the state or other parties to the 

contract unless the governor is authorized to execute the contract by law. The state and the other 

parties to the contract may execute the contract within 60 days after the effective date of the law 

authorizing the contract.

Lisa Weissler - Public Comments 3/31/14
CSSB 138(FIN) am

Changing Tides Consulting, changingtides.com
lisa@changingtides.com
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From: Lynn Willis
10140 Hillcrest Lane 
Eagle River, Alaska 99557

March 28, 2014

To: Alaska Legislature
House Resources Committee

Testimony regarding SB 138

I am a residential consumer of Natural Gas representing myself. I am extremely 
leery of this Legislation and I believe, based on our track record regarding gas 
supply, I have good reason to be so. I urge you to thoroughly vet this legislation 
before passage.

I have listened to the testimony regarding SB138. I am impressed with the 
analysis and your questions. Thank you for inviting testimony that was not invited 
by the Senate.

I am sure you have hired the best and the brightest consultants to evaluate this 
proposition; however, didn't you do that with AGIA? Now six years later after 
creation of AGIA with over 300 million dollars gone from the state treasury and with 
at least 130 million more owed to Trans Canada we have neither an inch of pipe 
purchased nor any application from any producer to AOGCC for release of a single 
molecule of gas.

My concern is about domestic supply of energy for Alaskans including natural gas. 
The Alaska State Government has yet to create a comprehensive energy plan that 
would identify the primary source of renewable and non-renewable energy for each 
region of the state for electrical generation, space heating, vehicle mobility, local 
industrial production and energy resources for export. This failure to have a 
comprehensive plan results in what we see currently as we purchase study after 
study and/or expend state revenue in a seemingly endless pursuit of the next best 
idea.

We have spent how much on the "Cook Inlet Renaissance" for supply contracts 
through 2018? We have spent how much on the AGDC/ASAP project which now 
seems about to be abandoned for this AKLNG project. AGIA is still restricting volume 
limits for the AGDC/ASAP project. We won't even consolidate our natural gas 
demands in the rail belt region as we pursue trucking LNG into Fairbanks. Aren't we 
now competing with the Cook Inlet gas producers and haven't we created the almost 
unbelievable situation where, to various degrees, we are expending state funds to 
pay for three pipe line efforts at the same time (AGIA, AGDC/ASAP, and AKLNG).



Testimony (L.Willis) re: SB 138 March 28, 2014.

If the House emulates the Senate, this Legislation will become law. Soon we will 
be in pre-election pre-feed and once again hopes of Alaskans will rise.

I ask you to not restrict yourselves to a specific time limit to vet this legislation.
If for no other reason you should be extremely cautious in your deliberations 
because we are now in deficit spending. I would like to remind you that we live in a 
sovereign not an investment bank.

As you proceed toward passage of SB 138 please reflect on testimony from 
Professor Emeritus Scott Goldsmith who has long been associated with the University 
of Alaska Institute of Social and Economic Research (ISER). Professor Goldsmith 
was testifying as a private citizen on March 25th (at 73:10) before Senate Finance.
At that hearing, Professor Goldsmith stated that we are now drawing down our cash 
reserves at a rate of about 7 million dollars per day.

At that rate of spending we will soon enough not be able to afford business as 
usual in State Government including passing legislation that might cost us millions of 
dollars just for testing the viability of the AKLNG project as currently envisioned. We 
need to learn as much as we can, including exploring our options, before passage of 
SB 138. Thank you. Lynn Willis



TransCanada Capital Project Perform ance
7>WU' V

Project
Capital Cost* 

($ Billions) In-Service Date
Cost

Performance
Schedule

Performance

Becancour 0.5 Q3 2006 6% under 15 days late
T amazunchale 0.2 Q4 2006 8% under 30 days early
Cartier Wind (Phases l-lll) 0.6 Q4 2006/07/08 3% under 14 days early
Michigan Storage Expansion 0.1 Q4 2007/08 10% under On time
Portland Energy Centre 0.7 Q1 2009 2% under 21 days early
Kibby Wind (Phases 1 & II) 0.4 Q4 2009/10 On budget On time
Alberta Pipe 0.2 2009/10 29% under On time
North Central Corridor 0.8 Q2 2010 15% under On time
Halton Hills 0.7 Q3 2010 On budget On time
Ground birch 0.2 Q4 2010 44% under 30 days late
Keystone (Phases 1 & II) 6.0 Q3 2010/Q1 2011 12% over On time
Bison 0.6 Q1 2011 11 % over 60 days late
Coolidge 0.5 Q2 2011 12% under On time
Guadalajara 0.4 Q2 2011 On budget On time

* T r a n s C a n a d a  s h a r e  in  C a n a d ia n  d o l l a r s .  E x c l u d e s  i n t e r e s t  d u r i n g  c o n s t r u c t io n .  E s t i m a t e d  K e y s t o n e  ( P h a s e s  I & II) c o s t s .

February 27, 2014


