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THE STATE Departrent of EmMronental

. Conservation
A |— A S K A OFFICE OF THE COMMISSIONER

Governor Sean Parnell Post Office Box 111800
410 Willoughby Avenue, Suite 303

Juneau, Alaska 99811-1800

Main: 907.465.5066

Fax: 907.465.5070

January 23, 2013

The Honorable Eric Feige, Co-Chair The Honorable Dan Saddler, Co-Chair
House Resources Committee House Resources Committee

State Capitol Room 124 State Capitol Room 104

Juneau, AK 99801 Juneau , AK 99801

Dear Representative Feige and Representative Saddler:

The Departments of Environmental Conservation and Natural Resources respectfully request a
hearing in the House Resources Committee on HB 78, ""An Act establishing authority for the state
to evaluate and seek primacy for administering the regulatory program for dredge and fill activities
allowed to individual states under federal law and relating to the authority; and providing for an
effective date.”

The purpose of this legislation is to provide authority for the state to evaluate and seek to develop a
program for the regulation of dredge and fill activities in waters and wetlands located within the
state, in accordance with the regulating program allowed states under 33 U.S.C. 1344 (sec. 404,
Clean Water Act).

A copy of Governor Parnell’s transmittal letter, the bill, fiscal note and sectional analysis accompany
this request.

Your favorable consideration of this request is appreciated.

Sincerely,

Commissioner

Enclosures

cc: Heather Brakes, Legislative Director, Office of the Governor



HB 78 - Regulation of Dredge and Fill Activities
Sectional Analysis
January 22, 2013

“An Act establishing authority for the state to evaluate and seek primacy for
administering the regulatory program for dredge and fill activities allowed to individual
states under federal law and relating to the authority; and providing for an effective
date.”

The purpose of this legislation is to provide authority for the state to evaluate and seek to
develop a program for the regulation of dredge and fill activities in waters and wetlands located
within the state, in accordance with the regulating program allowed states under 33 U.S.C. 1344
(sec. 404, Clean Water Act).

Section 1. provides legislative findings for the bhill, including recognition that there are
thousands of waterbodies and millions of acres of wetlands within the state. The findings further
state that individual states are allowed to assume primacy to regulate dredge and fill activities
under 33 U.S.C. 1344 and that this is consistent with congressional intent in 33 U.S.C. 1251 that
the states to have the primary responsibilities and rights in regulating activities involving lands
and waters within their respective states. The findings note that other states have assumed or
continue to evaluate obtaining primacy for regulating dredge and fill activities under 33 U.S.C.
1344 and that the Department of Environmental Conservation and the Department of Natural
Resources have substantial expertise such that they could ably regulate these types of
activities. The findings also recognize that there are benefits to the state for the Department of
Environmental Conservation and the Department of Natural Resources to assume the dredge
and fill permitting responsibilities.

Section 2: amends AS 44.37.020 to provide that the Department of Natural Resources, in
coordination with the Department of Environmental Conservation, may take action necessary to
administer and enforce any authorized dredge and fill permitting program allowed under 33
U.S.C. 1344, including the adoption of regulations under AS 44.62 (Administrative Procedure
Act).



Section 3: amends AS 46.03.020 to provide that, notwithstanding any other provision of law,
the Department of Environmental Conservation may take all actions necessary to receive
federal authorization of a state program for the Department of Environmental Conservation and
the Department of Natural Resources to administer and enforce a dredge and fill permitting
program allowed under 33 U.S.C. 1344.

Section 4: directs the Department of Environmental Conservation, in coordination with the
Department of Natural Resources, to continue to evaluate the potential benefits, costs, and
consequences to the state of assuming primacy of regulating dredge and fill activities under 33
U.S.C. 1344, and to take reasonable steps to assume primacy. The Department of
Environmental Conservation would also have the authority under Section 4 of the bill to file an
application seeking federal approval of a state program administered by the Department of
Environmental Conservation and the Department of Natural Resources that regulates dredge
and fill activities under 33 U.S.C. 1344. Section 4 of the bill also provides that the Department
of Environmental Conservation and the Department of Natural Resources may adopt
regulations under AS 44.62 that are necessary to obtain federal approval of and to implement a
state program for the regulations of dredge and fill activities under 33 U.S.C. 1344.

Section 5: provides for an immediate effective date.



FISCAL NOTE

Fuize e )

centifier (file rene) O750-LAWACIV-01-14-13
Title Section 404 Wetlands Program

mﬁf Rules W%%ﬁecom

Expenditures/Revenues

Note: Amounts do not inducke inflation unless athenvise noted bdowe
Induced in
Fy14 Covamor’s
iaion  FYl4
Request
OPERATING EXPENDITURES FY14 Fy14
Personal Senvicss

Travel

Services

Grants, ts

Msodllaneous
TOTAL OPERATING 00 00

FUNDSOURCE
1000 Federdl Receipts
1008 GF Mich
o -
1087 G/MH (LSGF)
AVA
TOTAL 00 00

POSITIONS

Ful-tire

Part-time

Terrporary

CHANGE INREVENUES

Estimated SUPPLEMENTAL (FY13) operating costs
(dliscuss reasons and fund source(s) in analysis section)

Estimated CAPITAL %4) COSts . . o
(dliscuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS

1/18/13
Affected Law
%iaim ~Qul
[ocation Environrental

QOVB Cormponent Nurrber 2

(Thousands of Dollars)

FY15

00

Out-Year Cost Estimates

FY16 FY17 FY18 FY19

00 00 00 00

(Thousands of Dallars)

00

00 00 00 00

(seperate supplerental gororiation rectired)
(Seperate capital appropriation required)

Does the bl direct, orwill the kil result in reguiation changes adopted aeny? No
Ifyes, Q/\Amtdatearetferegjaﬁorstlobrggjamed avended, crrepgg

Discuss detalls in analysis section

Why this fiscal note differs from previous version (if initial version, please note as such)

Loretta Withington, Division Qperations Vaneger

Duision i Adninistrative Services
Approved by Mded C. GcefraLg‘thy Attomey Generd

@y

Phone 4665427
Date/Tine 1/11/13 1200 AV

Dete 1/11/2013

Repl 2
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Analysis
RSA with Department of Environmental Conservation (DEC) to assist with the Department's and workgroup's
legal questions; legal assistance with Department's preparation of a primacy application, including preparation of
an Attorney General's statement; legal assistance with statutes and regulations; negotiations with EPA and the
Corps of Engineers; and potential appeals and judicial challenges relating to federal approval of the state's
primacy application.

Funding for the RSA is included in the DEC fiscal note. The Department of Law has sufficient interagency receipt
authority for the proposed $187.5 agreement. See DEC’Sfiscal note for more detailed information.
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centifier (file rarme)  LLO750-DNR-QPIVP-1-14-13 . _Dept. Affected Naturd Resouroes
Title State Assurrption of 404 Wetlands Peritting Yiation Adinistration &Support
location Cffice d% Veregement &
Rules by %ﬁe Govermor ny
%}gter QOVB Corrporent Nurrber 213
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do ot indude inflation unless atherwise noted bow
Induced in
FYl-‘éﬁm GO,:?{FS Out-Year Cost Estimates
Request
OPERATING EXPENDITURES FY14 FY14 FY15 FY16 FY17 FY18 FY19
Persordl Services 2314 456 456 456 456 456
Trad 94 141 141 141 141 141
Services 110 1220 1220 120 1220 1220
%%es 100 50
B

Msoellaneats

TOTAL OPERATING 318 00 586.7 5617 5617 5617 5617
FUND SOURCE (Thousands of Dallars
1002 Federd Receipts )
1003 GF Mach
% 8:F/Prg’n DGH)
1037 G/VH(
1007 /ARpts (g ) 3618 566.7 5617 5617 517 5617

TOTAL 318 00 566.7 5617 5617 517 5617

POSITIONS
Ful-ine 2 4 4 4 4 4
Pattime
Tenporary
CHANGE INREVENUES
Estimated SUPPLENENTAL (FY13 ating costs separate supplenental gopropriation recu
(dliscuss reasons and fund saJ(roe(s))ir?élperialwr?saﬁm) ( s o)
Estimated CAPITAL (FY14) costs Separate capital appropriation requ
(cliscuss reasons and s)ouroe(s) inanalysis section) ( @ e
ASSOCIATED REGULATIONS

Does the [l direct, orwil the il resuit in, regulation changes adopted by your agency? No
Ifyes, bywhet dete are the regulations to be adopted, aended, crrrtapaalglrg‘?r NA Discuss cetails inanalysis section

Why this fiscal note differs from previous version (if initial version, please note as such)

Initial version, nat goplicakle

Prepared Ed Fogels, Commissioner Phore 200-3423
Dusion by Oor% s Cffice Date/Tire 1413 1G0AVI
Approved by Daniel S. Sullivan, Commissioner Date 1/14/2013

Resources

@R Depertent of NetLrd Rpl2
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Analysis

This bill provides the Department of Natural Resources (DNR), in coordination with the Department of Environmental
Conservation (DEC), the authority to take actions necessary to administer and enforce any dredge and fill permitting
program allowed under 33 U.S.C. 1344 (sec. 404, Clean Water Act).

Fy 14

Personal Services - DNR will receive interagency receipts from DEC to fund positions needed to assist DEC in its
analysis of state assumption of the CWA Section 404 ("404 program™). The Office of Project Management and
Permitting will require 2 new positions: one project coordinator to participate with DEC in the program development
tasks, including the analysis of the division of duties between agencies under primacy and development of a
mitigation program required of State programs; and one position for State program capacity development in
wetlands jurisdictional determinations and permitting procedures. Capacity development will allow DNR to pursue
development and administration of regional general permits for some classes of activities, resulting in more state
control over 404 permitting during the interim period before the state obtains 404 primacy.

One Project Coordinator (Anchorage, XE, Range 23C) $134,298

One Natural Resource Specialist Ill (Anchorage, GG, Range 18C) $97,108

Travel - Travel costs will be incurred for attending DEC work group and stakeholder meetings, meetings with EPA
Region 10 and US Army Corps of Engineers Headquarters staff, and for staff training opportunities.

Services - Contractual costs will be incurred for hiring consultants to assist the state in designing regional general
permits and other capacity building. The intent of this capacity building will be to improve the efficiency of 404
permitting in Alaska even prior to the state obtaining 404 primacy.

Commodities - Position support costs, including furniture and computers (one-time costs for new positions);
standard office supplies.

Fy 15

Personal Services - DNR will receive interagency receipts from DEC to fund positions needed to assist DEC in state
assumption of the CWA Section 404 ("404 program™). The Office of Project Management and Permitting will require
two additional positions to assist in State program capacity development in permitting procedures. The Project
Coordinator will continue to help in the program development tasks, including development of a mitigation program
required of State programs.

Two positions established in FY2014

Two Natural Resource Specialist Il (Anchorage, GG, Range 18C) $97,108 each

Travel - Travel costs will be incurred for attending DEC work group and stakeholder meetings, meetings with EPA
Region 10 and US Army Corps of Engineers Headquarters staff, and for staff training opportunities.

Services - Contractual costs will be incurred for hiring consultants to assist the state in designing regional general
permits and other capacity building.

Commodities - Position support costs, including furniture and computers (one-time costs for new positions);
standard office supplies.

Associated Regulations: DNR does not anticipate any regulation changes to our department's regulations at this
time. However, as the evaluation of the 404 primacy program develops, we may identify changes to DNR regulations
in future years.

it Fggd2
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centifier (file rene)  LLO750-DECAWQ01-17-13 Affected Erwcmertal Corservation
Title Section 404 VWElands Pragram
[ on Whiter Qauty
Rules by %ﬁe Govermor
mer QVB Conponent Nontoer 262
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do ot inducke inflation unless otherwise noted bow
Inducked in
FYlgﬁm GJ,;’?{YS Out-Year Cost Estimates
Request

OPERATING EXPENDITURES FY14 FY14 FY15 FY16 FY17 FY18 FY19
Persondl Services 454 &35 835 835 835 8835
Trad 2.3 376 b2 b2 b2 B2
Services 8M5 B2 aR2 aR2 @2 aR2
mes 375 50 40 40 105 79
G"anlz? Ba&yts
Msodllaneous

TOTAL OPERATING 14347 00 1843 1849 18249 18314 1888
FUND SOURCE of Ddllars)
102 Federd Receipts 00 0 00 00 00 00
1008 GF Vatch 00 00 00 00 00 00
% & o) 14347 1843 1849 1849 18314 1888
1% wpk (0o

TOLFAL 14347 00 1343 1849 18249 18314 1888

POSITIONS
Full-tire 5 0 8 8 8 8 8
Pat-tine
Temporary
CHANGE IN REVENUES 00 00 00 00 00 00 00
Estimated SUPPLEMENTAL (FY1 ating costs 00 Separate supplemental gppropriation requ
(diiscuss reasons andftrdsru(oe(s?)lr?ger@wrsgsecum) ( s reirec)
Estimated CAPITAL FY14) costs 00 Separate capital gprapriation requ
(diiscuss reasons and s)ouoe(s) in analysis section) ( @ reire)
ASSOCIATED REGULATIONS _ _
Does tre Lill direct, arwill the Ll resuit in, regulation changes adopted by your agency? Yes

Ifyes, bywhet chte are the regulations to le adopted, amenced, ar repedled? 6/Y2015  Discuss detalls inanalysis section

Why this fiscal note differs from previous version (if initial version, please note as such)
Not gpplicaldle, intid version

Prepared by Mchelle Boret Hele, Director Phore 907-269-7599
Division Water Date/Tine 1/11/131:00 PM
Approved Ly Kert Date 1/11/2013

Y Iﬁly(brrmsyoner, Det, ofBmrorentl Consevation
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Analysis

Analysis/Assunptions:

Assunmation of the Federal Clean Water Act Section 404 dredge and fill permitting programwould alowthe state to create
streained processes for more efficient penit issuance, and to reduce reduncancy between federal and state prograrTs.
Amended and new regulations will ke reguired to conort with federal regulations to inplenent the 404 program By the FY 16
budget cyde, there will be adedision paint regarding whether to advance with the primecy effort and, if o, the pece of thet
effort. FY16and wslsasm*rewﬂmedprog&ssleedrgtoasumsﬁj gpplication approved by the Environnental

full inplenentation of the pragran these costs ey change depending Lpon progress in FY14
ardFY]SaAggﬁnj/l analysis of the costs to inplenent the program After FY16 and programapproval smeoostswll be offset by

program receipts.
FYl4

Persoral Services:

positions for “programdevelopment™ and to manege aworkoroup of permrittees that will assist in the anelysis
0f404pnmlct gmcbﬁestatewﬁreaxmarhhasabaﬁmnmyafdtmebaeﬁmadomeqmdstate

scal analysis of the resource needs for state prirmecy; estaldlish agreenents with the BPA and the Corps thet

mclucba\/\oﬂqnlm timeling, responsibilities, andl requirenents for the process to dotain statee primecy; establish and marege
Ma:tcrasslstarnetoocrmctagaparﬂyssarddaftmdstanjtesardregjanomforprogrammﬂenemanm develop
work plar; begndevelqmermfprogamdmpum apply for wetlands programdevelqmertgartfromEPA addedopa
communications plan. Two permenent positions for *capecity development'” to huild the State's knowledoe and capability inthe
404 permit to negotiate with the Corps ane or nore statewide programmretic general penmits thet allowthe State to
inplement sl targeted portions of the 404 progrant and to establish aworkshare agreenent with the Corps for sharing staff
IEesOLrOes. l\bwpoaﬂors Prgject Coordinator (Anchorage, XE, 230); Environmental Program Spectialist IV(m:I“mge G

Range 200); Two Environmental Progamaoeuallsts Ml (Anchorage, G5 Range 18C); One Engineer | (Anchorage, GG, Range 220).
Three pasitions for 10 months to ramp-up of program

Travel:
Travel is for workgroup and stakeholoer meetings; meetings With EPA Region 10 and Headoerters and the Alaska District
and Headquarters; and staff training. > ks ey s

Services:

Position support costs, indirect, and public notices for workgroup meetings.

—$300.0 professional services contractor assistance for statutory gap arnelysis, draft regulations, assistance with primecy

analysis, workgroup report; and assistance with craflmg prinmecy application

—$187.50 RSAto Departrrent of Lawto assist with the %ﬂnmtsard\/\mgrapsleml questiors; legal assistance with

Ws preparahmofamnvcyaqdmﬂm ind ion of an Attormey General's staterrent; legdl assistance
statutes and ons; negotiations with EPAardthe(brps and potential ameals adjudica ckalleng&s relatingto

—$36 i Departnentof statesofml\ggydammnmf with the programdevel tesks,
1.8 RSAto Resources for positions to partia CECin opment

induci thearﬂyssoftfedwsmofdﬂabetvmpgemesu%aernmprgrt;ya”ddaﬂqmmdamum on program

gJ of State programs and two pasitions for State programcapecity development inwetlands juriscictional determinations

ppermitting procectres

Commodities:
Position support costs, indluding fumiture and cormputters (one-tine costs for new pasitions); standard office supplies.
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Analysis Continued

FY2015
Fve SerVlgs%tablshed FY2014will Wmﬁogandevel oprent tasks induding adopting regul

pasitios ished in Awill continue i ng ng regulations; negotiating
primecy MOUs with the EPA, the Corps and the US. Fisnand Wildlife Service; devel rgprogamfomsaﬂgmbme
MMmrgtonar\ageammgrapofpmntte&smatwll &lstlndslmrlgaStateprogram ongoing negotiations with the BPA
and the Corps; meneging contractor assistance with developent of the program description; aqulylngforv\eﬂamb
dwdqxrertgaﬂranﬂ%ardrensrgardmﬂmerﬂrgﬁemmcamds lan Three new positions in FY2015will
mrmuetoda/elopmeStaIesprogam ity to issue and menage permrits and toensure lance with penit conditiors;
inpleent statewide permits tht allowthe state to inplement targeted portions of the 404
inplerent data systerns deautomahonofpermts and participate in aworkshare agreement with the Corps
sharing staff resources. Three newposmmswll be estabdlished in FY15: Analyst Programrer IV (Juneau, GG, Range 200);
Engineer Associate Il (Anchorage, GG, Range 210); BRS Il (Anchorage, GG Ran;;el&) Al positiors for 12 months.

Travel:
Travel for workgroup/stakeholder meetings; meetings with EPA Region 10 and Headaarters and the Corps Alaska District and
Headquarters; staff training; and field for wetiands jurisdictional determrinations and permrittee inspections.

Serviees:
Pasition support costs for existing new positions, indrect, and public natice for workgroup meetings and oraft regulations.
- $100.0 professional services corttractor assistance for statutory gap arelysis, draft regulations, assistance with primmecy

analysis; workgroup report; and assistance with drafting prinecy application. Newand anmended regulations ey be adopted by

the end of FY2015. I\E\Nregjanorsareremredtobeacniedmnﬁerrentﬁefederal program Amended regulations ey ke

rleﬁg?ar%t%ilm Sl stat%fregjahorsv\% %nrtment' ardv\orkg lecel lecdl with

- to Departrrent of Lawto assist S roup's lecel questiors; assistance

WS premanon ofamrm,yaqdmnm ind jon of an Attomey Gererdl's staterment; legel assistance
statutes and ons; negotiations with EPAardtfeOoms ad potenud gppedls ad judicial challengs relating to

federad approval of states prnecy application.

— $566.7 RSAto Departrrent of Natural Resources (DNR) for pasitions to participate with DECinthe program developrment tasks,

wdtdrgdwelomentdamﬂgaﬂm program recuired of State prograns and four positions for State programcapecity
development in permitting procecires.

Conmodities;
Pasition support costs, induding fumiture and conputers for three jtions (one-tine costs for new pasitions); deletion of
FY2014one11rrecostsforfun2|gtureardoonwtels OrlgolrlglstanolardolElliOSI ( posiore)

FY2016 and Beyord
Bythe FY16 budget cyde, there will ke a decision paint regardrgm)rethertoadamewﬂwtfemmeffatard if s, the pece
ofihateffat The fiscal note assumes a beseline budget to continue with rrmyaqdmhm efforts and sore capecity
devel work; honever, there will be afuture detenmination about rang(;? up" tothe full program resouroes
tom‘gerrerwle404prog*amudermrrw Once the state assumes primecy, all but 2-3 of the programdevelopent
mtmrrg)wll transition to programinrplenrentation (permitting, wspecﬂons conpliance, mitigation, recordkeeping, federd
%le(ﬁﬁll Once matedto ke efforts by the DAL will shift to coursdling the
i continues. is esti tobeinyeardor, Wi to i
el oﬁr/\)smukvml Iikg &

agendies onimplermentation of the primecy program and the nature vary besed upon the spedific
projects and dredge and fill permit applications that need state approval. RSAwith DR continues.

Conmodities:

Reflects the reduction of FY15 one-tine costs for fumiture and conputers for three positions, conrputer replaceents in FY18
(five positions) and FY19 (three positions).

(el AR FRgg3d3



