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C S  F O R  H O U S E  B IL L  N O . 7 3 (J U D )

IN THE LEGISLATURE OF THE STATE OF ALASKA  

TWENTY-EIGHTH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A  B IL L  

F O R  A N  A C T  E N T IT L E D  

MA n  A ct r e la tin g  to  th e  co m m en cem en t o f  a c tio n s  fo r  fe lo n y  sex  tr a ffic k in g  a n d  fe lon y  

h u m a n  tra ffick in g ; re la tin g  to  th e  cr im e  o f  se x u a l a ssau lt; r e la tin g  to  th e  cr im e  o f  

u n la w fu l co n ta c t; r e la t in g  to  fo r fe itu re  fo r  certa in  cr im es in v o lv in g  p r o stitu tio n ; re la tin g  

to  th e  tim e  in  w h ich  to co m m en ce  certa in  p ro secu tio n s; re la tin g  to  re lea se  in  a 

p ro secu tio n  fo r  s ta lk in g  or  a  cr im e  in v o lv in g  d o m estic  v io le n c e  o r  fo r  v io la tio n  o f  a  

co n d itio n  o f  re lea se  in  co n n ec tio n  w ith  a cr im e  in v o lv in g  d o m estic  v io len ce ; r e la tin g  to  

in tercep tio n  o f  p r iv a te  co m m u n ica tio n s  fo r  certa in  se x  tr a ff ic k in g  o r  h u m a n  tra ffick in g  

o ffen ses; r e la tin g  to  u se  o f  e v id en ce  o f  se x u a l co n d u ct c o n cern in g  v ic tim s o f  certa in  

crim es; re la tin g  to  co n sid era tio n  at sen ten c in g  o f  th e  e ffec t  o f  a  cr im e  on  th e  v ic tim ;  

re la tin g  to th e  t im e  to  m a k e  an  ap p lica tio n  fo r  cred it fo r  tim e  serv ed  in  a trea tm en t  

p ro g ra m  o r  w h ile  in  o th e r  cu sto d y ; re la tin g  to  su sp e n d in g  im p o sitio n  o f  sen ten ce  fo r  sex  

tra ffick in g ; re la tin g  to  co n secu tiv e  sen ten ces  fo r  c o n v ic tio n s  o f  cer ta in  cr im es in v o lv in g

-1- CSHB 73(JUD)
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ch ild  p o rn o g ra p h y  o r  in d ecen t m a ter ia ls  to  m in ors; r e la tin g  to  th e  referra l o f  sex u a l  

fe lo n ie s  to  a  th r e e -ju d g e  p a n e l; re la tin g  to  th e  d e fin itio n  o f  'sex u a l felony* fo r  sen ten c in g  

a n d  p ro b a tio n  fo r  c o n v ic tio n  o f  certa in  cr im es; r e la tin g  to  th e  d e fin itio n  o f  'sex  o ffen se ’ 

r e g a r d in g  sex  o ffe n d e r  reg istra tio n ; re la tin g  to  th e  d e fin it io n  o f  'v ictim  co u n se lin g  

cen ters' fo r  d isc lo su r e  o f  certa in  c o m m u n ica tio n s  co n c e r n in g  se x u a l a ssa u lt o r  d o m estic  

v io len ce ; r e la tin g  to  v io le n t  cr im es co m p en sa tio n ; re la tin g  to certa in  in fo rm a tio n  in  

re ten tio n  e lec tio n  o f  ju d g e s  co n cern in g  sen ten c in g  o f  p erso n s co n v ic ted  o f  fe lon ies;  

r e la tin g  to  th e  r ig h ts  o f  cer ta in  v ic tim s o f  se x u a l a ssa u lt, se x u a l a b u se  o f  a m in o r , o r  

in cest  to  o b ta in  leg a l a n d  eq u ita b le  rem ed ies  fo r  in ju r ie s  a r is in g  from  the co n d u ct o f  a  

p erp etra to r ; r e la tin g  to  th e  d e fin itio n  o f  'sex u a l a ssa u lt' fo r  th e  p u rp o se  o f  a d o p tio n  and  

th e  term in a tio n  o f  p a r e n ta l r igh ts in  cer ta in  p ro ceed in g s; re la tin g  to rem issio n  o f  

sen ten ces  fo r  cer ta in  se x u a l fe lon y  o ffen d ers; r e la tin g  to  fo rm s fo r  sex u a l a ssa u lt, 

s ta lk in g , a n d  d o m estic  v io le n c e  p ro tec tiv e  o rd ers; r e la tin g  to  th e  su b p o en a  p o w er  o f  th e  

a tto r n e y  g en era l in  ca se s  in v o lv in g  the u se  o f  an  In tern e t se r v ic e  a cco u n t; re la tin g  to  

r ea so n a b le  e ffo r ts  in  c h ild -in -n eed -o f-a id  cases in v o lv in g  se x u a l a b u se  o r  sex  o ffe n d e r  

reg istra tio n ; r e la tin g  to  m a n d a to ry  rep o r tin g  by a th le tic  co a ch es  o f  ch ild  a b u se  o r  

n eg lec t; m a k in g  c o n fo r m in g  a m en d m en ts; a m e n d in g  R u le s  16 , 3 2 .1 (b )(1 ) , an d  3 2 .2 (a ), 

A la sk a  R u les  o f  C r im in a l P ro ced u re , a n d  R u les  4 0 4 (a ) a n d  (b ), A la sk a  R u les  o f  

E v id en ce; a n d  p ro v id in g  fo r  an  e ffectiv e  date."

B E  IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S ectio n  1 . The uncodified law o f the State o f  Alaska is amended by adding a new section 

to read:

LEGISLATIVE FINDINGS AND INTENT FOR SECS. 21 AND 22 OF THIS ACT.

(a) The legislature reaffirms the findings made by the Senate letter o f  intent for ch. 14, SLA

28-GH1587\N
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28-GH1587\N

2006, as published in the 2006 Senate Journal dated February 16,2006, on pages 2207 - 2214.

(b) The legislature finds that

(1) in 2006, the legislature did not intend, by enacting ch. 14, SLA 2006, and 

the legislature does not now intend to create new or additional means for a defendant 

convicted o f  a sexual felony and sentenced under AS 12.55.125(i) to obtain referral to a three- 

judge panel;

(2) the legislature did not, in 2006, intend nor does the legislature now intend 

for a court to create new or additional means for a defendant convicted o f  a sexual felony and 

sentenced under AS 12.55.125(i) to obtain referral to a three-judge panel.

(c) It is the intent o f  the legislature in AS 12.55.165, as amended by sec. 21 o f  this 

Act, and AS 12.55.175, as amended by sec. 22 o f  this Act, to overturn the majority decision in 

Collins v. State, 287 P.3d 791 (Alaska App. 2012), and to endorse the dissenting opinion in 

the same case.

* S ec . 2 . AS 09.10.065(a) is amended to read:

(a) A person may bring an action at any time for conduct that would have, at 

the time the conduct occurred, violated provisions o f any o f  the following offenses:

(1) felony sexual abuse o f  a minor;

(2) felony sexual assault; [OR]

(3) unlawful exploitation o f  a minori

141 fe lo n y  sex  tra ffick in g : or

(51 fe lo n y  h u m an  tra ffick in g .

* S ec . 3. AS 11.41.425(a) is amended to read:

(a) An offender commits the crime o f  sexual assault in the third degree if  the 

offender

(1) engages in sexual contact with a person who the offender knows is

(A) mentally incapable;

(B) incapacitated; or

(C) unaware that a sexual act is being committed;

(2) while employed in a state correctional facility or other placement 

designated by the commissioner o f  corrections for the custody and care o f prisoners, 

engages in sexual penetration with a person who the offender knows is committed to

-3- CSHB 73(JUD)
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the custody o f  the Department o f  Corrections to serve a term o f  imprisonment or 

period o f  temporary commitment;

(3) engages in sexual penetration with a person 18 or 19 years o f  age 

who the offender knows is committed to the custody o f  the Department o f  Health and 

Social Services under AS 47.10 or AS 47.12 and the offender is the legal guardian o f  

the person; [OR]

(4) while employed in the state by a law enforcement agency as a 

peace officer, or while acting as a peace officer in the state, engages in sexual 

penetration with a person with reckless disregard that the person is in the custody or 

the apparent custody o f  the offender, or is committed to the custody o f  a law 

enforcement agencyi

(5> w h ile  em p loyed  bv th e  s ta te  o r  a  m u n ic ip a lity  o f  th e  sta te  as a  

p ro b a tio n  o ff ic e r  o r  p a ro le  o fficer , o r  w h ile  a c t in g  a s  a  p ro b a tio n  o fficer  or  

p a ro le  o ff ic e r  in  th e  sta te , en g a g es in se x u a l p en e tra tio n  w ith  a  p erson  w ith  

reck less  d isreg a rd  th a t th e  p erso n  is  on  p ro b a tio n  o r  p a ro le : or

(6 ) w h ile  em p lo y ed  as a  ju v en ile  p ro b a tio n  o fficer  o r  as a  ju v en ile  

fa c ility  s ta ff , e n g a g es  in  sex u a l p en etra tio n  w ith  a p erso n  18 o r  19 years o f  age  

w ith  reck less  d isreg a rd  th a t th e  p erso n  is  c o m m itte d  to  th e  cu sto d y  or  

p ro b a tio n a ry  su p erv is io n  o f  th e  D ep a rtm en t o f  H ea lth  and  S o cia l S erv ice s .

* Sec. 4. AS 11.41.425(b) is repealed and reenacted to read:

(b) In this section,

(1) "juvenile facility staff' means a person employed in a juvenile 

detention or treatment facility;

(2) "juvenile probation officer" means a person assigned to supervise 

another person 18 or 19 years o f  age who is committed to the probationary supervision 

o f  the Department o f  Health and Social Services;

(3) "parole officer" has the meaning given in AS 18.65.290;

(4) "peace officer" has the meaning given in AS 01.10.060;

(5) "probation officer" includes a

(A) probation officer as defined in AS 18.65.290; or

(B) person who supervises a participant in a specialty court,

CSHB 73(JUD) -4-
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including a therapeutic or wellness court addressing alcohol or drug use, a 

court addressing the needs o f veterans, an adult or juvenile mental health court, 

a fetal alcohol spectrum disorder court, or a family care or preservation court.

* Sec. 5. AS 11.41.427(a) is amended to read:

(a) An offender commits the crime o f  sexual assault in the fourth degree if

(1) while employed in a state correctional facility or other placement 

designated by the commissioner o f  corrections for the custody and care o f  prisoners, 

the offender engages in sexual contact with a person who the offender knows is 

committed to the custody o f  the Department o f  Corrections to serve a term o f  

imprisonment or period o f  temporary commitment;

(2) the offender engages in sexual contact with a person 18 or 19 years 

o f  age who the offender knows is committed to the custody o f  the Department o f  

Health and Social Services under AS 47.10 or AS 47.12 and the offender is the legal 

guardian o f  the person; [OR]

(3) while employed in the state by a law enforcement agency as a 

peace officer, or while acting as a peace officer in the state, the offender engages in 

sexual contact with a person with reckless disregard that the person is in the custody or 

the apparent custody o f  the offender, or is committed to the custody o f  a law 

enforcement agencyi

(4 )  w h ile  em p loyed  bv th e  s ta te  o r  a  m u n ic ip a lity  o f  th e  s ta te  as a 

p ro b a tio n  o fficer  o r  paro le  o fficer , o r  w h ile  a c tin g  as a p ro b a tio n  o fficer  or  

p a r o le  o ff ic e r  in  th e  sta te , e n g a g es  in  sex u a l co n ta c t w ith  a p erson  w ith  reck less  

d isreg a rd  th a t th e  p erson  is o n  p ro b a tio n  o r  p aro le: or

(5 ) w h ile  em p lo y ed  a s  a  ju ven ile  p ro b a tio n  o ffic e r  o r  a s  a ju v en ile  

fa c ility  s ta ff , en g a g es  in  sex u a l co n ta c t w ith  a p erso n  18 o r  19 y e a r s  o f  a g e  w ith  

reck less  d isreg a rd  th a t th e  p erso n  is co m m itted  to  th e  cu sto d y  o r  p ro b a tio n a ry  

su p e r v is io n  o f  th e  D ep a rtm en t o f  H ea lth  an d  S o c ia l S erv ices .

* Sec. 6. AS 11.41.427(b) is repealed and reenacted to read:

(b) In this section,

(1) "juvenile facility staff’ has the meaning given in AS 11.41.425;

(2) "juvenile probation officer" has the meaning given in AS

28-GH1587\N
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(3) "parole officer" has the meaning given in AS 18.65.290;

(4) "peace officer" has the meaning given in AS 01.10.060;

(5) "probation officer" has the meaning given in AS 11.41.425.

* Sec. 7. AS 11.41.432(a) is amended to read:

(a) It is a defense to a crime charged under AS 11.41.410(a)(3), 

11.41.420(a)(2), 11.41.420(a)(3), [OR] 11.41.425. o r  11 .4 1 .4 2 7  that the offender is

(1) mentally incapable; or

(2) married to the person and neither party has filed with the court for a 

separation, divorce, or dissolution o f  the marriage.

* Sec. 8. AS 11.41.432 is amended by adding a new subsection to read:

(c) It is an affirmative defense to a crime charged under AS 11.41.425(a)(5) or 

11.41.427(a)(4) that the offender and the person on probation or parole had, before the 

person was placed on probation or parole, a dating relationship or a sexual 

relationship, and the relationship continued until the date o f  the alleged offense.

* Sec. 9. AS 11.56.750(a) is amended to read:

(a) A  person commits the crime o f  unlawful contact in the first degree i f  the

person

(1) has been ordered

(A ) b v  th e  co u rt not to contact a victim or witness o f the

offense

£i) as [(A)] part o f  a sentence imposed under AS

12.55.015;

(ii) as [OR (B)] a condition o f  [(i)] release under AS 

12.30 o r  [; (ii)j probation under AS 12.55.101; or

(iii) w h ile  u n d e r  o ffic ia l d e ten tio n : o r

(B ) as a  co n d itio n  o f  p a ro le  n o t to  co n ta c t a v ictim  or  

w itn e ss  o f  th e  o ffen se  u n d e r  A S  3 3 .1 6 .1 5 0  [PA R O LE U N D E R  AS 

33.16.150]; and

(2) either directly or indirectly, knowingly contacts or attempts to 

contact the victim or witness in violation o f  the order.

28-GH1587\N

11.41.425;
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* Sec. 10. AS 11.66.145 is amended to read:

S ec . 1 1 .6 6 .1 4 5 . F o rfe itu re . Property used to institute, aid, or facilitate, or 

received or derived from, a violation o f  AS 1 1 .6 6 .1 0 0  -  1 1 .66 .135  m av [AS

11.66.100(c) OR 11.66.110 - 11.66.135 SHALL] be forfeited at se n te n c in g .

* Sec. 11. AS 12.10.010 is amended to read:

S ec . 1 2 .1 0 .0 1 0 . G en era l tim e lim ita tio n s, (a) Prosecution for the following 

offenses may be commenced at any time:

(1) murder;

(2) attempt, solicitation, or conspiracy to commit murder or hindering 

the prosecution o f  murder;

(3) felony sexual abuse o f  a minor;

(4) sexual assault that is an unclassified, class A, or class B felony or a

violation o f  AS 11.41.425(aX2) - (4);

(5) a violation o f  AS 11.41.425, 11.41.427,11.41.450 - 11.41.458, AS 

11.66.110 - 11.66.130, or former AS 11.41.430, when committed against a person 

who, at the time o f  the offense, was under 18 years o f  age;

(6) kidnappingi

(71 d istr ib u tio n  o f  ch ild  p o rn o g ra p h y  in  v io la tio n  o f  A S  11 .61 .125:

(81 sex  tr a ffic k in g  in  v io la tio n  o f  A S  1 1 .66 .110  -1 1 .6 6 .1 3 0  th a t is an  

u n c la ss if ie d , c la ss  A . o r  c la ss  B  fe lo n y  o r  th a t  is co m m itted  a g a in st a p erson  w h o , 

a t th e  tim e  o f  th e  o ffe n se , w a s  u n d e r  2 0  y ea rs  o f  age:

(91 h u m a n  tr a ffic k in g  in  v io la tio n  o f  A S  1 1 .4 1 3 6 0  o r  1 1 .4 1 .3 6 5 .

(b) Except as otherwise provided by law or in (a) o f  this section, a person may 

not be prosecuted, tried, or punished for an offense unless the indictment is found or 

the information or complaint is instituted not later than

(1) 10 years after the commission o f a felony offense in violation o f  

A S  1 1 .4 1 .1 2 0  -  1 1 .41 .330  [AS 11.41.120 - 11.41.370], 11.41.425(a)(1), 

1 1 .4 1 .4 2 5 (a l(S l. 1 1 .4 1 .4 2 5 (a l(6 l. or 11.41.450 - 11.41.458: or

(2) five years after the commission o f  any other offense.

* Sec. 12. AS 12.30.016(e) is amended to read:

(e) In a prosecution charging the crime o f stalking that is not a crime involving

-7-
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domestic violence, a judicial officer may order the person to

(1) follow the provisions o f any protective order to which the person is

respondent;

(2) refrain from contacting! in any manner, including by telephone or 

electronic communication, the victim;

(3) engage in counseling; i f  available in the community, the judicial 

officer shall require that counseling ordered include counseling about alternatives to 

aggressive behavior^

(41 p a r tic ip a te  in  a m o n ito r in g  p rogram  w ith  a g lo b a l p o sition in g  

d ev ice  o r  s im ila r  tech n o lo g ica l m ea n s th a t m eets  g u id e lin es  fo r  a  m o n ito r in g  

p ro g ra m  a d o p ted  bv th e  D e p a r tm e n t o f  C o rrectio n s  in  co n su lta tio n  w ith  the  

D ep a rtm en t o f  P u b lic  S a fe ty ,

* Sec, 13. AS 12.30.027(a) is amended to read:

(a) Before ordering release before or after trial, or pending appeal, o f  a person 

charged with or convicted o f a crime involving domestic violence, the judicial officer 

shall consider the safety o f the victim or other household member. To protect the 

victim, household member, other persons, and the community and to reasonably 

e n su re  [ASSURE] the person's appearance, the judicial officer

(1) shall impose conditions required under AS 12.30.01 lj,

(2) [, AND] may impose any o f  the conditions authorized under AS

12.30.01 l i

(3 )  may impose [,] any o f  the provisions o f  AS 18.66.100(c)(1) - (7)

a n d ( l l) i

(4 ) m a y  o rd er  th e  p erso n  to  p a r tic ip a te  in  a  m o n ito r in g  program  

w ith  a  g lo b a l p o s it io n in g  d e v ic e  o r  s im ila r  tech n o lo g ica l m ea n s th a t m eets  

g u id e lin es  fo r  a m o n ito r in g  p ro g ra m  a d o p ted  b v  th e  D e p a r tm en t o f  C o rrectio n s  

in  co n su lta tio n  w ith  th e  D ep a r tm en t o f  P u b lic  S a fety ; [,] and

(5 )  m a y  im p o se  any other condition necessary to protect the victim, 

household member, other persons, and the community, and to ensure the appearance 

o f  the person in court, including ordering the person to refrain from the consumption 

o f  alcohol.
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* S ec . 14 . A S  1 2 .3 0 .0 2 7 (e ) is  am ended to  read:

(e )  A  person arrested for a crim e in vo lv in g  d om estic  v io len ce  o r  fo r  v io la tio n  

o f  a  c o n d itio n  o f  re lea se  in  co n n ectio n  w ith  a cr im e  in v o lv in g  d o m estic  v io len ce  

m ay not be released from  custody until the person has appeared in person before a 

ju d icia l o fficer  or telephonically  for arraignment.

* S ec . 15 . A S  12 .3 7 .0 1 0  is am ended to  read:

S e c . 1 2 .3 7 .0 1 0 . A u th o r iza tio n  to  in tercep t co m m u n ica tio n s . T he attorney 

general, or a  person designated in  w riting or b y  law  to  act for the attorney general, 

m ay authorize, in w riting, an ex  parte application to  a court o f  com petent jurisdiction  

for an order authorizing the interception o f  a private com m unication i f  the interception  

m ay provide ev id en ce o f, or m ay assist in  the apprehension o f  persons w h o  have  

com m itted , are com m itting, or are planning to com m it, the fo llo w in g  offenses:

(1 ) murder in  the first or secon d  degree under A S  11 .41 .100  -

11.41.110;

(2 ) kidnapping under A S  11.41.300; [OR]

(3 ) a c la ss  A  or unclassified  fe lon y  drug o ffen se  under A S  11.71*

(41 sex  tra ffick in g  in  th e  fir st  o r  seco n d  d eg ree  u n d er  A S  11 .66 .110  

a n d  1 1 .6 6 .1 2 0 : o r

(51 h u m a n  tra ffick in g  in  th e  fir st  d e g ree  u n d er  A S  1 1 .4 1 .3 6 0 .

* S ec . 16 . A S  1 2 .45 .045(a ) is  am ended to read:

(a) In prosecutions for the crim es o f  sexual assault in  any degree, sexual abuse 

o f  a m inor in any degree, [O R] unlaw ful exploitation  o f  a m inor, or an attem pt to 

com m it any o f  th ese crim es, ev id en ce o f  the [C O M PL A IN IN G  W IT N E SS’ 

P R E V IO U S] sexu al conduct o f  th e  c o m p la in in g  w itn e ss , o ccu rr in g  e ith er  b efo re  or  

a fte r  th e  o ffe n se  ch a r g e d , m ay not be adm itted nor m ay reference be m ade to  it in the 

presence o f  the jury excep t as provided in this section . W hen the defendant seeks to 

adm it the ev id en ce  for any purpose, the defendant shall apply  for an order o f  the court 

n o t la te r  th a n  fiv e  d ays [A T  A N Y  TIM E] before [O R  D U R IN G  THE] trial o r  a t  a 

la te r  tim e  as th e  co u r t m av . fo r  g o o d  ca u se , p erm it. T h e  d e fen d a n t m a v . fo r  good  

c a u se  sh o w n , a p p ly  fo r  an o rd er  d u r in g  tr ia l i f  th e  req u est is b a sed  on  

in fo rm a tio n  lea rn ed  a fter  th e  d ea d lin e  o r  d u r in g  th e  tr ia l [OR PR ELIM IN A R Y

*9- CSHB 73(JUD)
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H E A R IN G ]. A fter the application is  m ade, the court shall conduct a  hearing in camera 

to determ ine the adm issib ility  o f  the ev id en ce. If  the court finds that ev id en ce offered  

by the defendant regarding the sexual conduct o f  the com plain ing w itness is  relevant, 

and that the probative value o f  the ev idence offered is  not outw eighed  by the  

probability that its adm ission  w ill create undue prejudice, con fu sion  o f  the issues, or 

unwarranted in vasion  o f  the privacy o f  the com plain ing w itn ess, the court shall m ake 

an order stating w hat ev id en ce m ay be introduced and the nature o f  the questions that 

m ay be perm itted. T he defendant m ay then offer ev id en ce  under the order o f  the court.

* S ec . 17. A S  12 .55 .025  is  am ended b y  adding n ew  subsections to read:

(k) I f  a defendant intends to claim  credit under A S  12 .55 .027  toward a 

sentence o f  im prisonm ent for tim e spent in a treatment program  as a condition o f  bail 

in connection  w ith  an o ffen se  for w hich the defendant is  being sentenced, the 

defendant shall f ile  notice w ith  the court and the prosecutor 10 days before the 

sentencing hearing. T he notice shall include the num ber o f  days the defendant is  

claim ing. T he defendant m ust prove by a preponderance o f  ev id en ce that the 

requirem ents o f  A S  12 .55 .027  are m et before credit m ay b e awarded. E xcept as 

provided in (/)  o f  th is section , except for good  cause, a  court m ay not consider a 

request for credit m ade under th is subsection m ore than 9 0  days after the sentencing  

hearing.

(0  I f  a  defendant intends to claim  credit under A S  12 .55 .027  toward a 

sentence o f  im prisonm ent for tim e spent in a treatm ent program as a condition  o f  bail 

w h ile  pending appeal, the defendant shall f ile  notice w ith  the court and the prosecutor 

not later than 90  days after return o f  the case to the trial court fo llo w in g  appeal. The  

notice  shall include the num ber o f  days the defendant is  cla im ing. The defendant must 

prove by a preponderance o f  ev id en ce that the requirem ents o f  A S 12 .55 .027  are m et 

before credit m ay b e awarded. E xcept for good  cause, the court m ay not consider a 

request for credit m ade under th is subsection  after the deadline.

* S ec . 18. A S  1 2 .5 5 .0 2 7  is  am ended b y  adding a n ew  subsection  to  read:

(e) I f  a defendant intends to c la im  credit toward a  sentence o f  im prisonm ent 

for tim e spent in a treatment program either as a condition  o f  probation or as a 

condition  o f  bail release after a petition  to revoke probation has been filed , the

CSHB 73(JUD) -10-
New T e x t  U n d e r l i n e d  (DELETED TEXT BRACKETED]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

28-GH1587\N

defendant shall file notice with the court and the prosecutor 10 days before the 

disposition hearing. The notice shall include the amount o f  time the defendant is 

claiming. The defendant must prove by a preponderance o f  the evidence that the credit 

claimed meets the requirements o f this section. A court may not consider, except for 

good cause, a request for credit made under this subsection more than 90 days after the 

disposition hearing.

* Sec. 19. AS 12.55.085(f) is amended to read:

(f) The court may not suspend the imposition o f  sentence o f  a person who

(1) is convicted o f  a violation o f  AS 11.41.100 - 11.41.220, 11.41.260 

- 11.41.320, 11.41.360 - 11.41.370, 11.41.410 - 11.41.530, AS 11.46.400, [OR] AS 

11.61.125 ♦ 11.61.128. or AS 11.66.110 - 11.66.135:

(2) uses a firearm in the commission o f  the offense for which the 

person is convicted; or

(3) is convicted o f  a violation o f  AS 11.41.230 - 11.41.250 or a felony 

and the person has one or more prior convictions for a misdemeanor violation o f  AS 

11.41 or for a felony or for a violation o f  a law in this or another jurisdiction having 

similar elements to an offense defined as a misdemeanor in AS 11.41 or as a felony in 

this state; for the purposes o f  this paragraph, a person shall be considered to have a 

prior conviction even if  that conviction has been set aside under (e) o f  this section or 

under the equivalent provision o f  the laws o f  another jurisdiction.

* Sec. 20. AS 12.55.127 is amended by adding a new subsection to read:

(e) If the defendant is being sentenced for two or more crimes o f  distribution 

o f  child pornography under AS 11.61.125, possession o f child pornography under AS 

11.61.127, or distribution o f indecent material to minors under AS 11.61.128, a 

consecutive term o f  imprisonment shall be imposed for some additional term o f  

imprisonment for each additional crime or each additional attempt or solicitation to 

commit the offense.

* Sec. 21. AS 12.55.165 is amended by adding a new subsection to read:

(c) A court may not refer a case to a three-judge panel under (a) o f  this section 

i f  the defendant is being sentenced for a sexual felony under AS 12.55.125(i) and the 

request for the referral is based solely on the claim that the defendant, either singly or

-II- CSHB 73(JUD)
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in combination, has

(1) prospects for rehabilitation that are less than extraordinary; or

(2) a history free o f unprosecuted, undocumented, or undetected sexual

offenses.

* Sec. 22. AS 12.55.175 is amended by adding a new subsection to read:

(f) A  defendant being sentenced for a sexual felony under AS 12.55.125(i) 

may not establish, nor may the three-judge panel find under (b) o f  this section or any 

other provision o f  law, that manifest injustice would result from imposition o f a 

sentence within the presumptive range based solely on the claim that the defendant, 

either singly or in combination, has

(1) prospects for rehabilitation that are less than extraordinary; or

(2) a history free o f  unprosecuted, undocumented, or undetected sexual

offenses.

* Sec. 23. AS 12.55.185(16) is amended to read:

(16) "sexual felony" means sexual assault in the first degree, sexual 

abuse o f  a minor in the first degree, sex  tr a ffic k in g  in  th e  fir st  d eg ree , sexual assault 

in the second degree, sexual abuse o f  a minor in the second degree, unlawful 

exploitation o f  a minor, distribution o f  child pornography, sexual assault in the third 

degree, incest, indecent exposure in the first degree, possession o f child pornography, 

o n lin e  en ticem en t o f  a  m in or , and felony attempt, conspiracy, or solicitation to 

commit those crimes;

* Sec. 24. AS 12.63.100(6) is amended to read:

(6) "sex offense" means

(A) a crime under AS 11.41.100(a)(3), or a similar law o f  

another jurisdiction, in which the person committed or attempted to commit a 

sexual offense, or a similar offense under the laws o f  the other jurisdiction; in 

this subparagraph, "sexual offense" has the meaning given in AS 

11.41.100(a)(3);

(B) a crime under AS 11.41.110(a)(3), or a similar law o f  

another jurisdiction, in which the person committed or attempted to commit 

one o f  the following crimes, or a similar law o f  another jurisdiction:

CSHB 73(JUD) -12-
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(i) sexual assault in the first degree;

(ii) sexual assault in the second degree;

(iii) sexual abuse o f a minor in the first degree; or

(iv) sexual abuse o f  a minor in the second degree; or

(C) a crime, or an attempt, solicitation, or conspiracy to commit

a crime, under the following statutes or a similar law o f  another jurisdiction:

(i) AS 11.41.410- 11.41.438;

(ii) AS 11.41.440(a)(2);

(iii) AS 11.41.450-11.41.458;

(iv) AS 11.41.460 if  the indecent exposure is before a 

person under 16 years o f  age and the offender has a previous conviction 

for that offense;

(v) AS 11.61.125- 11.61.128;

(vi) AS 11.66.110 or 11.66.130(a)(2) i f  the person who 

was induced or caused to engage in prostitution was under 20 [16 OR 

17] years o f  age at the time o f  the offense;

(vii) former AS 11.15.120, former 11.15.134, or assault 

with the intent to commit rape under former AS 11.15.160, former AS 

11.40.110, or former 11.40.200; [OR]

(viii) AS 11.61.118(a)(2) if  the offender has a previous 

conviction for that offense; or
fix) AS 11.66.100(a)(2) if the offender is subject to 

punishment under AS 11.66.100(c):
* Sec. 25. AS 18.65.865(b) is amended to read:

(b) The Alaska Court System shall prepare forms for petitions and protective 

orders and instructions for their use by a person seeking a protective order under AS 

18.65.850 - 18.65.860. The forms must conform to the Alaska Rules o f  Civil 

Procedure, except that information on the forms may be filled in by legible 

handwriting. Filing fees may not be charged in any action seeking only the relief 

provided in AS 18.65.850 - 18.65.870. Each protective order form must contain the 

following warning in boldface type: "Violation o f  this order may be a misdemeanor,

-13- CSHB 73(JUD)
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punishable by up to one year o f  incarceration and a fine o f  up to $10.000 [$5,000]."

* Sec. 26. AS 18.66.130(d) is amended to read:

(d) In addition to other required information contained in a protective order, 

the order must include in bold face type the following statements:

(1) "Violation o f  this order may be a misdemeanor, punishable by up 

to one year o f  incarceration and up to a $10.000 [$5,000] fine";

(2) "If you are ordered to have no contact with the petitioner or to stay 

away from the petitioner's residence, vehicle, or other place designated by the court, 

an invitation by the petitioner to have the prohibited contact or to be present at or enter 

the residence, vehicle, or other place does not in any way invalidate or nullify the 

order."

* Sec. 27. AS 18.66.250(5) is amended to read:

(5) "victim counseling center" means a private organization, an 

organization operated bv or contracted bv a branch o f  the armed forces o f the 

United States, or a local government agency that

(A) has, as one o f  its primary purposes, the provision o f  direct 

services to victims for trauma resulting from a sexual assault or domestic 

violence;

(B) is not affiliated with a law enforcement agency or a 

prosecutor's office; and

(C) is not on contract with the state to provide services under

AS 47;

* Sec. 28. AS 18.67.101 is amended to read:

Sec. 18.67.101. Incidents and offenses to which th is chapter applies. The 

board may order the payment o f  compensation in accordance with the provisions o f  

this chapter for personal injury or death that resulted from

(1) an attempt on the part o f  the applicant to prevent the commission of  

crime, or to apprehend a suspected criminal, or aiding or attempting to aid a police 

officer to do so, or aiding a victim o f  crime; or

(2) the commission or attempt on the part o f  one other than the 

applicant to commit any o f  the following offenses:
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(A) murder in any degree;

(B) manslaughter;

(C) criminally negligent homicide;

(D) assault in any degree;

(E) kidnapping;

(F) sexual assault in any degree;

(G) sexual abuse o f  a minor;

(H) robbery in any degree;

(I) threats to do bodily harm;

(J) driving while under the influence o f  an alcoholic beverage, 

inhalant, or controlled substance or another crime resulting from the operation 

o f  a motor vehicle, boat, or airplane when the offender is under the influence 

o f  an alcoholic beverage, inhalant, or controlled substance; [OR]

(K.) arson in the first degree!

(LI sex trafficking in violation of AS 11.66.110 or 
11.66.130faM2):

(M) human trafficking in anv degree: or
(N) unlawful exploitation of a minor.

* Sec. 29. AS 22.10.150 is amended to read:

Sec. 22.10.150. Approval or rejection. Each superior court judge is subject to 

approval or rejection as provided in AS 15 (Alaska Election Code). The judicial 

council shall conduct an evaluation o f  each judge before the retention election and 

shall provide to the public information about the judge and may provide a 

recommendation regarding retention or rejection. The information and any 

recommendation shall be made public at least 60 days before the retention election. 

The information shall include the judge's consideration of victims when imposing 
sentence on persons convicted of felony offenses where the offenses involve 
victims. The judicial council shall also provide the information and any 

recommendation to the office o f  the lieutenant governor in time for publication in the 

election pamphlet under AS 15.58.050. If a majority o f  those voting on the question 

rejects the candidacy o f  a judge, the rejected judge may not for a period o f  four years
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thereafter be appointed to fill any vacancy in the supreme court, court o f  appeals, 

superior court, or district courts o f the state.

* Sec. 30. AS 25.23.180(i) is amended to read:

(i) Proceedings for the termination o f  parental rights on the grounds set out in

(c)(3) o f  this section do not affect the rights o f  a victim o f  sexual assault, sexual abuse 

o f  a minorj or incest to obtain legal and equitable civil remedies for all injuries and 

damages arising out o f  the perpetrator's conduct.

* Sec. 31. AS 25.23.240(10) is amended to read:

(10) "sexual assault" means a sexual offense defined in AS 11.41.410- 
11.41.427 fAS 11.41.410 OR 11.41.420];

* Sec. 32. AS 33.20.010(a) is amended to read:

(a) Notwithstanding AS 12.55.125(f)(3) and 12.55.125(g)(3), a prisoner 

convicted o f  an offense against the state or a political subdivision o f  the state and 

sentenced to a term o f  imprisonment that exceeds three days is entitled to a deduction 

o f  one-third o f  the term o f  imprisonment rounded o ff to the nearest day if  the prisoner 

follows the rules o f  the correctional facility in which the prisoner is confined. A 

prisoner is not eligible for a good time deduction i f  the prisoner has been sentenced

(1) to a mandatory 99-year term o f  imprisonment under AS 

12.55.125(a) after June 27,1996;

(2) to a definite term under AS 12.55.125(/); or

(3) for a sexual felony under AS 12.55.125(i)

(A) and has one or more prior sexual felony convictions as

determined under AS 12.55.145(a)(4); or

(B) that is an unclassified or a class A felonv.
* Sec. 33. AS 44.23.080(a) is amended to read:

(a) If there is reasonable cause to believe that an Internet service account has 

been used in connection with a violation o f AS 11.41.452, 11.41.455, or AS 11.61.125 

- 11.61.128, and that the identity, address, and other information about the account 

owner will assist in obtaining evidence that is relevant to the offense, a law 

enforcement officer may apply to the attorney general or the attorney general's 
designee for an administrative subpoena to obtain the business records o f  the Internet

CSHB 73(JUD) -16-
N sw  T e x t  U n d e r l i n e d  (DELETED TEXT BRACKETED]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

28-GH1587\N

service provider located inside or outside o f  the state.

* Sec. 34. AS 44.23.080(b) is amended to read:

(b) If an application meets the requirements o f (a) o f  this section, the attorney 

general or the attorney general's designee may issue an administrative subpoena to 

the Internet service provider requiring the production o f  the following records:

(1) the name and other identifying information o f  the account holder,

(2) the address and physical location associated with the account;

(3) a description o f  the length o f service, service start date, and types 

o f  service associated with the account.

* Sec. 35. AS 44.23.080(e) is amended to read:

(e) If the Internet service provider refuses to obey a subpoena issued under (b) 

o f  this section, the superior court may, upon application o f  the attorney general or the 

attorney general's designee, issue an order requiring the Internet service provider to 

appear at the office o f  the attorney general with the information described in the 

subpoena.

* Sec. 36. AS 44.23.080 is amended by adding a new subsection to read:

(i) For purposes o f  this section, the attorney general's designee may be the 

deputy attorney general o f the division o f the Department o f  Law that has 

responsibility for civil cases or the division o f the Department o f  Law that has 

responsibility for criminal cases.

* Sec. 37. AS 47.10.086(c) is amended to read:

(c) The court may determine that reasonable efforts o f the type described in

(a) o f  this section are not required if  the court has found by clear and convincing 

evidence that

(1) the parent or guardian has subjected the child to circumstances that 

pose a substantial risk to the child's health or safety; these circumstances include 

abandonment, sexual abuse, torture, chronic mental injury, or chronic physical harm;

(2) the parent or guardian has

(A) committed homicide under AS 11.41.100 - 11.41.130 o f  a

parent o f  the child or o f  a child;

(B) aided or abetted, attempted, conspired, or solicited under
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AS 11.16 or AS 11.31 to commit a homicide described in (A) o f  this 

paragraph;

(C) committed an assault that is a felony under AS 11.41.200 - 

11.41.220 and results in serious physical injury to a child; or

(D) committed the conduct described in (A) - (C) o f  this 

paragraph that violated a law or ordinance o f  another jurisdiction having 

elements similar to an offense described in (A) - (C) o f  this paragraph;

(3) the parent or guardian has, during the 12 months preceding the 

permanency hearing, failed to comply with a court order to participate in family 

support services;

(4) the department has conducted a reasonably diligent search over a 

time period o f  at least three months for an unidentified or absent parent and has failed 

to identify and locate the parent;

(5) the parent or guardian is the sole caregiver o f  the child and the 

parent or guardian has a mental illness or mental deficiency o f  such nature and 

duration that, according to the statement o f  a psychologist or physician, the parent or 

guardian will be incapable o f  caring for the child without placing the child at 

substantial risk o f  physical or mental injury even if  the department were to provide 

family support services to the parent or guardian for 12 months;

(6) the parent or guardian has previously been convicted o f  a crime 

involving a child in this state or in another jurisdiction and, after the conviction, the 

child was returned to the custody o f the parent or guardian and later removed because 

o f  an additional substantiated report o f physical or sexual abuse by the parent or 

guardian;

(7) a child has suffered substantial physical harm as the result of 

abusive or neglectful conduct by the parent or guardian or by a person known by the 

parent or guardian and the parent or guardian knew or reasonably should have known 

that the person was abusing the child;

(8) the parental rights o f  the parent have been terminated with respect 

to another child because o f  child abuse or neglect, the parent has not remedied the 

conditions or conduct that led to the termination o f  parental rights, and the parent has
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demonstrated an inability to protect the child front, substantial harm or the risk o f  

substantial harm;

(9) the child has been removed from the child's home on at least two 

previous occasions, family support services were offered or provided to the parent or 

guardian at those times, and the parent or guardian has demonstrated an inability to 

protect the child from substantial harm or the risk o f  substantial harm; [OR]

(10) the parent or guardian is incarcerated and is unavailable to care 

for the child during a significant period o f  the child's minority, considering the child's 

age and need for care by an adult; or
fill the parent or guardian

fAl has sexually abused the child or another child of the 
parent or guardian: or

(B1 is registered or required to register as a sex offender or 
child kidnapper under AS 12.63.

* Sec. 38. AS 47.17.020(a) is amended to read:

(a) The following persons who, in the performance o f  their occupational 

duties, or with respect to (8) o f  this subsection, in the performance o f  their appointed 

duties, have reasonable cause to suspect that a child has suffered harm as a result o f  

child abuse or neglect shall immediately report the harm to the nearest office o f the 

department:

(1) practitioners o f  the healing arts;

(2) school teachers and school administrative staff members o f  public 

and private schools;

(3) peace officers and officers o f  the Department o f  Corrections;

(4) administrative officers o f  institutions;

(5) child care providers;

(6) paid employees o f  domestic violence and sexual assault programs, 

and crisis intervention and prevention programs as defined in AS 18.66.990;

(7) paid employees o f an organization that provides counseling or 

treatment to individuals seeking to control their use o f  drugs or alcohol;

(8) members o f  a child fatality review team established under AS
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12.65.015(e) or 12.65.120 or the multidisciplinary child protection team created under 

AS 47.14.300i

(91 athletic coaches.

* Sec. 39. AS 47.17.290 is amended by adding a new paragraph to read:

(17) "athletic coach" means a paid leader or assistant o f  a sports team 

in a public or private school, in a public or private postsecondary institution, or 

sponsored by a municipality o f  the state or other local government organization, or o f  

a sports team that receives public funding.

* Sec. 40. The uncodified law o f  the State o f  Alaska is amended by adding a new section to 

read:

DIRECT COURT RULE AMENDMENT. Rule 16(b), Alaska Rules o f  

Criminal Procedure, is amended by adding a new paragraph to read:

(9) Restriction on Availability o f  Certain Material. Notwithstanding

(b)(l)(A )(iv) o f  this rule, the court shall deny any request by the defendant to copy, 

photograph, duplicate, or otherwise reproduce any material prohibited under AS 

11.41.455(a) or defined as "child pornography" under 18 U.S.C. 2256, if  the 

prosecuting attorney makes the material reasonably available for inspection by the 

defendant and defense counsel. The material shall be considered to be made 

reasonably available to the defendant or defense counsel if  the prosecuting attorney 

provides, at a law enforcement or prosecution facility, ample opportunity for 

inspection, viewing, and examination o f  the material by the defendant and the 

defendant’s attorney. I f  the defendant is not represented by counsel and demonstrates a 

need to view  the material, the court shall make arrangements for the defendant to be 

supervised while viewing the material. I f the defendant or the defendant's attorney 

identifies an expert who must view the material, the court shall make arrangements for 

the court or the law enforcement agency that possesses it to send the material directly 

to the expert.

* Sec. 41. The uncodified law o f  the State o f  Alaska is amended by adding a new section to 

read:

DIRECT COURT RULE AMENDMENT. Rule 32.1(b)(1), Alaska Rules o f  

Criminal Procedure, is amended to read:
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(1) Contents and Filing. If the court directs the Department o f  

Corrections to prepare a presentence report, the report shall be filed with the court and 

served on counsel at least 30 days before the sentencing hearing, or 30 days before the 

presentencing hearing, if  one is scheduled. The report shall contain all o f  the 

defendant's prior criminal convictions and findings o f  delinquency and any other 

information about the defendant's characteristics, financial condition, and the 

circumstances affecting the defendant’s behavior that may be helpful in fashioning the 

defendant’s sentence, a victim impact statement, and any other information required by 

the judge. If the crime involved a victim, the court may not accept a report that 
does not include a victim's impact statement, unless the report explains the 
reason why the victim or the victim's representative could not be interviewed. 
The presentence report shall comply with the Victims' Rights Act, AS 12.61.100 - 

12.61.150 and AS 12.55.022.

* Sec, 42. The uncodified law o f  the State o f  Alaska is amended by adding a new section to 

read:

DIRECT COURT RULE AMENDMENT. Rule 32.2(a), Alaska Rules o f  

Criminal Procedure, is amended to read:

(a) Consideration of Victim's Statement If a victim as defined in AS 

12.55.185 prepares and submits a written statement, gives sworn testimony or makes 

an unsworn oral presentation under AS 12.55.023, the court shall take the content o f  

the statement, testimony, or presentation into consideration when preparing those 

elements o f  the sentencing report required by AS 12.55.025 that relate to the effect o f  

the offense on the victim, and when considering the need for restitution under AS 

12.55.045. The court shall also take the content of the victim's impact statement 
in the presentence report into consideration in preparing the sentencing report 
required under AS 12,55.025. The court also may take the content o f  the statement, 

testimony, victim's impact statement, or presentation into consideration for any other 

appropriate purpose.

* Sec. 43. The uncodified law o f  the State o f  Alaska is amended by adding a new section to 

read:

DIRECT COURT RULE AMENDMENT. Rule 404(b)(2), Alaska Rules o f
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Evidence, is amended to read:

(2) In a prosecution for a crime involving a physical or sexual assault 

or abuse o f  a minor, evidence o f  other acts by the defendant toward the same or 

another child is admissible i f  admission o f  the evidence is not precluded by another 

rule o f  evidence and i f  the prior offenses

(i) [OCCURRED WITHIN THE 10 YEARS 

PRECEDING THE DATE OF THE OFFENSE CHARGED;

(ii)] are similar to the offense charged; and

(H) [(iii)] were committed upon persons similar to the 

prosecuting witness.

* Sec. 44. The uncodified law o f  the State o f Alaska is amended by adding a new section to 

read:

INDIRECT COURT RULE AMENDMENT. AS 12.45.045(a), as amended by sec. 16 

o f  this Act, has the effect o f  amending Rule 404(a), Alaska Rules o f  Evidence, by providing, 

with some exceptions, that a defendant must request admission o f  certain evidence about the 

complaining witness five days before trial and by applying the rule to the conduct o f  the 

complaining witness after the alleged offense.

* Sec. 45. The uncodified law o f  the State o f Alaska is amended by adding a new section to 

read:

APPLICABILITY, (a) Sections 2 - 1 5 ,1 9 ,2 0 ,2 4 , and 32 o f  this Act apply to offenses 

committed on or after the effective date o f  this Act.

(b) Sections 16, 21 - 23, 27, and 28 o f  this Act apply to offenses committed before, 

on, or after the effective date o f  this Act.

(c) Section 17 o f  this Act applies to sentencing hearings occurring on or after the 

effective date o f  this Act.

(d) Section 18 o f  this Act applies to disposition hearings occurring in proceedings on 

petitions to revoke probation filed on or after the effective date o f  this Act.

* Sec. 46. The uncodified law o f  the State o f  Alaska is amended by adding a new section to 

read:

CONDITIONAL EFFECT. Section 16 o f  this Act, amending AS 12.45.045(a), takes 

effect only if  sec. 44 o f  this Act receives the two-thirds majority vote o f each house required
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1 by art. IV, sec. 15, Constitution o f  the State o f  Alaska.

2 * Sec. 47. This Act takes effect July 1,2013.
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THE STATE

’'ALASKA
G o v e r n o r  S e a n  P a r n e l l

C R I M I N A L  D IV I S IO N  
Criminal  D iv i s i o n  Central  Of f i c e

Department of Law

P.O. Box 1 10300 
Juneau , A laska 9981 1-0300 

M ain : 907.465.3600 
Fax: 907.465.4043

January 16, 2013

The H onorable W es Keller, Chair 
House Judiciary Com m ittee 
A laska State Capitol, Room  118 
Juneau, A laska 99801

Re: H ouse Bill 73 -  relating to crimes; victim s; child abuse and neglect

D ear Chairm an Keller:

I am w riting to request that you schedule H ouse Bill 73 for a hearing in the House 
Judiciary Com m ittee at your earliest convenience. House Bill 73 builds on and refines 
legislation adopted by the legislature in the past several years to address the serious 
problem s o f  sexual exploitation and domestic violence in our state.

The bill refines several criminal procedures in A laska law so that prosecution is 
more efficient, but at the same time is fair to all participants. The bill also addresses a 
problem atic decision by the A laska Court o f  Appeals regarding the referral o f  sex offense 
defendants to the three-judge panel for sentencing.

A  sectional analysis is attached that describes each provision o f  the bill. Thank 
you for your consideration o f  this request.

Sincerely,

M ICHAEL C. GERAGHTY
A TTO RN EY  GENERAL

Richard Svobopny 
Deputy A ttorney General
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HOUSE BILL 73

R e la tin g  to  cr im es; v ic tim s; ch ild  a b u se  an d  n eg lec t

S E C T IO N A L  A N A L Y S IS

S ec tio n s  1, 20  an d  21 are designed to overturn the m ajority decision in Collins v. State, 
287 P. 3d 791 (A laska App. 2012). Collins used a m istaken interpretation o f  legislative 
intent to adopt lower standards for referring sex offenders to a three-judge sentencing 
panel. In 2006 the legislature adopted increased penalties for persons convicted o f  sexual 
felonies. The legislature adopted specific findings, am ong others, that sexual felons are 
difficult to treat, are m uch m ore likely than other felons to reoffend, that m any sex 
offenders begin victim izing others w hen the offender is relatively young (between 12 and 
16 years o f  age), and that these crimes cause serious harm  to  victim s, particularly to 
young girls. W hen the legislature raised the sentencing ranges for sexual felonies, it did 
not intend that different standards be applied to referral o f  a case involving a sexual 
felony to a three-judge panel than for other felony offenses. S ec tio n  1 adopts legislative 
findings and intent to address the Collins decision. S e c tio n s  20  an d  21 adopt new 
provisions to the law addressing the transfer o f  a case from the sentencing judge to a 
three-judge panel in a case involving a sexual felony. These three sections overturn the 
m ajority decision and endorse the dissent in Collins v. State, 287 P. 3d 791 (Alaska App. 
2012).

S ec tio n  2 allows a person to bring a civil action at any tim e against a perpetrator for 
damages based on injuries resulting from the crimes o f  sex trafficking and human 
trafficking.

S ec tio n s  3 an d  4 am end the crime o f sexual assault in the third degree to prohibit a 
probation or parole officer from engaging in sexual penetration w ith a person on 
probation or parole. This is sim ilar to the law prohibiting a police officer or a 
correctional officer from this conduct w ith a person in the officer’s custody. The terms 
probation and parole officer are defined; the definition o f  probation officer includes a 
person w ho supervises therapeutic court participants.



S e c tio n s  5 and  6 am end the crime o f sexual assault in the fourth degree to prohibit a 
probation or parole officer from engaging in sexual contact w ith a person on probation or 
parole. They also prohibit a juvenile probation officer or juvenile facility staff from 
engaging in sexual contact w ith an 18 or 19 year old on probation on in a juvenile 
facility. This conduct is a class A  misdem eanor.

S e c tio n  7 fills a gap in the law that prohibits a person ordered by a court not to contact a 
victim  or w itness as part o f  a sentence or a condition o f  release. It prohibits a defendant 
w ho has been ordered by the court not to contact a victim  or w itness, but who has not 
been released from jail, to refrain from contacting the victim  or w itness. This conduct is 
a class A  m isdem eanor.

S e c tio n  8 allows the state to forfeit property o f  a patron o f  a prostitute if  the property was 
used to institute, aid, or facilitate prostitution, or was received or derived from 
prostitution.

S e c tio n  9 allows the state to prosecute a person for distribution o f  child pornography, 
felony sex trafficking, and hum an trafficking at any time w ithout regard to the time 
elapsed from the com m ission o f  the crime.

S e c tio n  10 allows the court the discretion, in releasing on bail a person in connection 
w ith a crime involving dom estic violence, to require the defendant to participate in 
electronic m onitoring by a global positioning device or sim ilar technology if  it meets 
guidelines adopted by the Departm ent o f  Public Safety.

S e c tio n  11 requires that a person arrested for a violation o f  a condition o f  release in 
connection w ith a dom estic violence crime appear before a judge in person or by 
telephone before release from custody.

S e c tio n  12 authorizes the attorney general to m ake a written application to a court for an 
order allow ing interception o f the private com m unications o f  a person that may provide 
evidence that the person is com m itting or planning to com m it sex trafficking in the first 
or second degree, or hum an trafficking in the first degree. Sex trafficking and human 
trafficking are crim es that would require cooperation among perpetrators. Interception o f 
the com m unications o f  a person under these circumstances would facilitate the 
investigation o f  these crimes.

S e c tio n  13 expands the protection o f a victim  o f  sexual assault, sexual abuse o f  a minor, 
and unlawful exploitation o f  m inor by excluding evidence o f  the v ictim ’s sexual conduct 
both before and after the person was victim ized. Current law provides this protection for 
evidence o f  sexual conduct before the offense charged. This rule is com m only referred to 
as the rape shield law, and the purpose is to exclude evidence o f  the victim ’s private
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sexual conduct unless the proponent has a valid evidentiary reason for its admission. 
S e c tio n  13 also requires the defendant to m ake the request to adm it this evidence at least 
five days before trial, unless the request is based on evidence that was not available to the 
defendant before the request was made.

S e c tio n s  1 4 ,1 5 ,  43 , an d  44  strengthen the procedure for determ ining w hether a witness 
w ho claim s a Fifth A m endm ent right not to testify actually is entitled to constitutional 
protection and a grant o f  im m unity from prosecution if  the person testifies. The 
prosecution does not participate in the procedure to determ ine w hether a person has a 
valid Fifth Am endm ent claim  and should be awarded imm unity from prosecution. The 
court in a closed hearing w ith the witness and counsel for the w itness makes the decision. 
S e c tio n s  14 an d  15 require the court to personally interview the w itness at this closed 
hearing; the testim ony is privileged and cannot be used for any other purpose. The court 
m ust then m ake written findings o f  fact and conclusions o f  law in a sealed order.
S e c tio n s  43  an d  44  am end Rule 216(a) and (b) to allow the state the right to an 
im m ediate appeal o f  the decision to the Court o f  Appeals.

S e c tio n  16 requires a defendant claiming credit for time spent in a treatm ent program  as a 
condition o f  bail release to file written notice 10 days before the sentencing hearing on 
that offense. The notice m ust include the num ber o f  days the person is claiming. A 
request for credit for that tim e may not be m ade after the sentencing hearing.

S e c tio n  17 requires a defendant claiming credit for time spent in a treatm ent program  as a 
condition o f  probation or a condition o f  bail release in connection w ith a petition to 
revoke probation to file notice o f  the request 10 days before the disposition hearing on 
the petition. The notice m ust include the num ber o f  requested days o f  credit. A request 
for credit for that tim e m ay not be make after the disposition hearing.

S e c tio n  18 makes a person convicted for sex trafficking ineligible for a suspended 
im position o f sentence.

S e c tio n s  19 requires the court in sentencing a person convicted o f  two or more crimes o f 
distribution o f  child pornography, possession o f  child pornography, or distribution o f 
indecent m aterial to minors to give some consecutive time for each crime or attempted or 
solicited crim e for which the defendant is being sentenced.

S e c tio n s  2 0  an d  21 -  please refer to discussion at S ectio n  1.

S e c tio n  22  corrects an error in the definition o f  sexual felony by including the crimes o f 
sex trafficking in the first degree and online enticem ent o f  a m inor in the definition. The 
term  is used in AS 12.55.125(i), which adopts higher sentencing ranges for m ost sexual 
felonies, including sex trafficking in the first degree and online enticem ent o f  a minor.
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S ectio n  23  adds the felony o f  being a patron o f  a prostitute who is under 20 years o f  age 
in violation o f  AS 11.66.100 to those crimes that require registration as a sex offender. It 
also corrects a reference to the crime o f  sex trafficking in the first degree and the third 
degree.

S ec tio n  24  allows a court the discretion to include in a protective order for sexual assault 
or stalking (that is not a dom estic violence protective order) an order that the respondent 
participate in an electronic m onitoring by a global positioning device or similar 
technology if  it meets guidelines adopted by the D epartm ent o f  Public Safety.

S ec tio n s  25  an d  26  allow  a court the discretion to include in a dom estic violence 
protective order a provision requiring the respondent to participate in an electronic 
m onitoring by a global positioning device or sim ilar technology if  it meets guidelines 
adopted by the D epartm ent o f  Public Safety.

S ec tio n  2 7  makes a conform ing am endm ent to the warning on dom estic violence 
protective orders. Certain violations o f  a domestic violence protective order are a class A 
m isdem eanor under AS 11.56.740. The maxim um  fine for a class A  m isdem eanor has 
been raised to $10,000 under AS 12.55.035. S ectio n  27  updates the warning to describe 
the m axim um  fine.

S ec tio n  28  adds to the definition o f victim  counseling centers to include victim 
counseling centers in m ilitary organizations. The effect o f  this change is to extend to 
privilege for confidential com m unications between a victim  o f sexual assault or domestic 
violence and their counselors to counseling organizations that provide services to victim s 
on m ilitary bases.

S ectio n  29  amends the law addressing persons who are eligible for violent crimes 
com pensation to include victim s o f  sex trafficking, hum an trafficking, and unlawful 
exploitation o f a minor.

S ec tio n s  3 0 , 40 , an d  41 strengthen and make more explicit statutes and court rules that 
require a court to consider the crim e’s im pact on the victim . S ec tio n  40 requires the 
presentence report to include a victim  im pact statem ent or an explanation o f  why the 
victim  or v ictim ’s representative could not be interviewed. S ec tio n  41 requires the court 
to take the v ictim ’s im pact statem ent into account w hen preparing the sentencing report 
and for other purposes. S ec tio n  3 0  requires the A laska Judicial Council to collect data on 
a ju d g e ’s com pliance w ith AS 12.55.025(a)(5), which requires a court in preparing the 
sentencing report to include information about the financial, emotional, and medical 
effects o f  the crime on the victim , and the victim ’s need for restitution. It also requires 
that the Council include data on a judge’s com pliance w ith these provisions in their 
recom m endations regarding the ju d g e’s retention.
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S e c tio n  31 provides that a person convicted o f  an unclassified or class A sexual felony is 
not eligible for m andatory parole (also called good time).

S e c tio n s  32  — 3 5  address the procedure for a law enforcem ent officer to obtain an 
adm inistrative subpoena for the business records o f  an Internet service provider. These 
subpoenas may be issued in the investigation o f  the crimes o f  online enticem ent o f  a 
m inor, unlawful exploitation o f  a minor, distribution o f child pornography, possession o f 
child pornography, and distribution o f  indecent material to a minor. The amendm ents 
allow  the attorney general to designate another attorney in the D epartm ent o f  Law to 
evaluate applications for the subpoena in addition to the attorney general. The 
investigation o f  these cases often requires a prom pt response to a request for a subpoena, 
and having two attorneys who m ay approve them  will assist law enforcem ent in their 
investigations.

S e c tio n  36  adds to those circum stances that allow a court to decide that reasonable efforts 
by the Office o f  C hildren’s Services to reunite a child who is in an out-of-hom e 
placem ent w ith the ch ild ’s family are not required. It provides that the court may make 
this determ ination if  it finds by clear and convincing evidence that the parent or guardian 
has com m itted sexual abuse against the child or another child o f  the parent or guardian, 
or that the parent or guardian is registered or required to register as a sex offender.

S e c tio n s  3 7  an d  38  add coaches to those persons w ho are required to report to authorities 
i f  the coach has reasonable cause to believe that a child has suffered harm from child 
abuse or neglect. A thletic coach is defined to include both paid and volunteer coaches.

S ec tio n  39  adopts a court rule that limits the publication o f  child pornography that is 
required during the discovery process in a prosecution for unlawful exploitation o f  a 
minor. Because every viewing o f  child pornography is an additional harm to the victim, 
this section requires the defendant and the defendant’s attorney to view  the material 
w here it is stored. I f  a defendant is not represented, it requires the court to arrange for the 
defendant to be supervised w hile viewing the material. I f  the defendant requests that an 
expert w itness out o f  state view  the material, it requires the court to arrange to send the 
m aterial directly to the expert.

S ec tio n s  40  an d  41 -  please refer to discussion at S ectio n  30.

S ec tio n  42  amends Rule 404(b)(2)(i), A laska Rules o f  Evidence. U nder Rule 404, 
evidence o f  the defendant’s prior bad acts is generally not adm issible. There are several 
exceptions to this rule. Evidence in the prosecution o f  a physical or sexual assault or 
abuse o f  a m inor that describes other sim ilar acts by the defendant toward the same 
victim  or other sim ilar victim s may be admissible. Current law, however, limits the 
adm issible evidence to acts com m itted w ithin 10 years preceding the date o f  the currently 
charged crime. S e c tio n  42  rem oves this tim e limitation. O ther exceptions to the general 
rule, for exam ple, sexual assault and dom estic violence prosecutions, do not limit the use
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o f  prior acts to those com m itted within 10 years o f  the current offense. Further, the 10 
year lim it is problem atic because a person convicted o f a crime against a child m ay have 
been incarcerated for a significant period for the previous offense. The question o f  
w hether the prior act occurred too far in the past is then left to the judge to determine 
under the circum stances o f  the case.

S e c tio n s  43 an d  44 -  p lease refer to discussion at S ectio n s  14. an d  15.

S ec tio n  45 adopts applicability provisions.

S ec tio n  46 provides an effective date o f  July 1, 2013.
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STATE OF ALASKA

January 15,2013

T he H onorable Mike Chenault 
Speaker o f  the H ouse 
Alaska State Legislature 
State Capitol, R oom  208 
Juneau, A K  99801-1182

D ear Speaker Chenault,

W e rem ain dedicated to ending the epidemic o f dom estic violence and sexual assault in Alaska and 
building on our shared successes o f the past three legislative sessions to ensure safe hom es and 
strong families in  our state. T o  those ends, I am  transm itting a bill under the authority o f  Article III, 
Section 18 o f  the Alaska Constitution, relating to  crimes associated with dom estic violence, sexual 
assault, and trafficking.

M easures w ithin this bill provide stronger protections for victims and survivors, strengthen penalties 
on  the dem and side o f  sex trafficking, strengthen law enforcem ent investigative tools to track down 
and prosecute perpetrators, and create tougher sentencing provisions.

Stronger Protections for Victims and Survivors
T o pro tect victims o f  dom estic violence and sexual assault from  further trauma, this legislation will 
authorize the court to  order GPS tracking devices on perpetrators with protective orders to further 
provide for the safety o f the victim  w hen warranted. It will restrict offenders from  obtaining graphic 
forensic evidence o f victims, clarify that probation and parole officers may no t engage in sexual 
conduct w ith a person under their supervision, and restrict offenders in custody from  contacting a 
victim. In cases where a dom estic violence offender violates conditions o f  release, we will mandate 
an in-person appearance before a judge prior to  their release, as they present a m ore serious risk to 
the victim  and the public. A nd for those victims that have yet to seek justice, the statute o f 
limitations for crimes o f felony sex trafficking and hum an trafficking have been removed.

T o  p ro tect children from  further danger and abuse, the bill would allow the D epartm ent o f Health 
and Social Services to  petition a court to discontinue the departm ent’s obligation to  engage in 
reunification efforts with parents or guardians w ho have com m itted sexual abuse against the child or 
w ho are required to register as a sex offender, thereby freeing up limited resources to make 
reunification efforts in o ther cases.

http://www.Cov.Alaska.Gov
mailto:Governor@Alaska.Gov


Strengthen Penalties on the Demand Side of Sex Trafficking
This legislation will require “johns” who prey on young people to register as sex offenders. We will 
m andate the forfeiture o f  property used in these crimes, and expand the definition o f  “sexual 
felony” to include online enticem ent o f a m inor and sex trafficking, so these crimes can be used as 
prior convictions in  sentencing.

Investigative Tools
T he bill allows the attorney general to  request the court to  authorize interception o f private 
conversations in connection with sex trafficking. Currently, this investigative authority exists in cases 
o f  m urder, kidnapping, o r serious drug offenses. Sex trafficking and hum an trafficking are serious 
crimes that com m only w ould be carried ou t by coordination am ong perpetrators. Allowing for this 
investigative tool w ould help identify offenders and protect victims o f  these crimes.

Sentencing
T o further strengthen sentencing provisions, the bill w ould also require that a defendant w ho is 
being sentenced for two or m ore crimes involving child pornography and similar offenses be 
sentenced to som e consecutive term  for each crime for which the person is being sentenced. Even a 
small am ount o f  consecutive tim e for each crime gives closure to victims and justice to  the public. 
Additionally, the bill would ensure that a prisoner is no t eligible for good time release if the prisoner 
has com m itted an unclassified or a Class A sexual felony.

T he bill also addresses a decision o f  the Alaska C ourt o f  Appeals, Collins v. State, 287 P.3d 791 
(Alaska 2012). A majority, in my view, m isinterpreted the legislative history for increased sentencing 
ranges fo r sexual felonies by holding that the history indicated lower standards for referral o f sexual 
felonies to  a three-judge panel. T he bill corrects that interpretation.

I urge your support o f  this im portant legislation to enhance the safety o f Alaskans.

The Honorable Mike Chenault
January 15, 2013
Page 2

Sean Parnell 
G overnor

Enclosure



T h f  q t a t e Department of Law
C R I M I N A L  D IV IS IO N  

Criminal  D iv i s i o n  Central  O f f i c e

7W  GOVERNOR SEAN PARNELL
P.O. Box 110300 

Juneau, A laska 99811-0300 
M ain : 907.465.3600 

Fax: 907.465.4043

CS for H O U SE BILL 73(JUD')

Highlights

Prohibits a probation or parole officer from  engaging in sexual penetration w ith a person on 
probation or parole. There is a m arriage defense and an affirm ative defense for a 
preexisting relationship. This conduct w ould be a class C felony.

Prohibits a probation or parole officer from  engaging in sexual contact w ith a person on 
probation or parole. There is a m arriage defense and an affirm ative defense for a 
preexisting relationship. This conduct w ould be a class A  m isdem eanor.

A llow s prosecution o f  the crim es o f  distribution o f  child pornography, felony sex 
trafficking, and felony hum an trafficking at any tim e w ithout regard to the tim e elapsed 
from  the com m ission o f  the crime. It also allows a civil action based on the crim es o f 
felony sex trafficking and felony hum an trafficking at any time.

Strengthens the law  requiring judges to consider the im pact o f  the crim e on the victim  at 
sentencing.

A llow s a court, in considering bail release o f  a person charged w ith a dom estic violence 
crim e or stalking, to require the defendant to subm it to electronic m onitoring by GPS or 
sim ilar technology under guidelines to be adopted by the D epartm ent o f  Corrections in 
cooperation w ith the D epartm ent o f  Public Safety.

A llow s the A ttorney G eneral to request perm ission from  a court for law  enforcem ent to 
conduct w iretapping in an investigation o f  felony sex trafficking and felony hum an 
trafficking.

Adopts deadlines for claim ing credit for tim e spent in a treatm ent facility in connection 
w ith bail release, w hile a conviction is appealed, or in connection w ith a petition to revoke 
probation.

R everses a recent decision by the A laska Court o f  Appeals that m isinterprets legislative 
intent regarding referral to  a three-judge panel for sentencing o f  a felony sex offender.

Requires athletic coaches to report to authorities i f  there is reasonable cause to believe that 
a child has been abused or neglected.



"ALASKA
GOVERNOR SEAN PARNELL

THE STATE

C R I M I N A L  D I V I S I O N  
C r i m i n a l  D i v i s i o n  C e n t r a l  O f f i c e

Department of Law

P.O. Box ! 10300 
Juneau , A laska 99811-0300 

M a in : 907.465.3600 
Fax: 907.465.4043
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S ec tio n a l A n a ly s is

S ec tio n s  1, 21 a n d  22  are intended to overturn the m ajority decision in Collins v. State, 
287 P. 3d 791 (A laska App. 2012). Collins used a m istaken interpretation o f  legislative 
intent regarding standards for referring sex offenders to a three-judge sentencing panel.
In 2006 the legislature adopted increased penalties for persons convicted o f  sex felonies. 
The legislature adopted specific findings, am ong others, that sex felons are difficult to 
treat, are m uch m ore likely than other felons to reoffend, that many sex offenders begin 
victim izing others w hen the offender is relatively young (between 12 and 16 years o f  age), 
and that these crimes cause serious harm  to victims, particularly to young girls. W hen 
the legislature raised the sentencing ranges for sex felonies, it did not intend that different 
standards be applied to referral o f  a case involving a sex felony to a three-judge panel 
than for other felony offenses. S ection  1 adopts legislative findings and intent to address 
the Collins decision. S ec tio n s  21 an d  22  adopt new  provisions to address the transfer o f 
a case from the sentencing judge to a three-judge panel in a case involving a sex felony. 
These three sections overturn the majority decision and endorse the dissent in Collins.

S ec tio n  2 allows a person to bring a civil action at any tim e against a perpetrator for 
damages based on injuries resulting from the crim es o f felony sex trafficking and felony 
hum an trafficking.

S ec tio n s  3 an d  4 am end the crime o f sexual assault in the third degree to prohibit a 
probation or parole officer from engaging in sexual penetration w ith a person on 
probation or parole. This is sim ilar to the law prohibiting a police officer or a 
correctional officer from this conduct w ith a person in the officer’s custody. The terms 
probation officer and parole officer are defined. The definition o f  probation officer 
includes a person w ho supervises therapeutic court participants.

These sections also prohibit a juvenile probation officer or juvenile facility staff from 
engaging in sexual penetration w ith an 18 or 19 year old on juvenile probation or in a 
juvenile facility. This conduct is a class C felony.



S ection s 5 and  6 amend the crime o f  sexual assault in the fourth degree to prohibit a 
probation or parole officer from engaging in sexual contact w ith a person on probation or 
parole. They also prohibit a juvenile probation officer or juvenile facility staff from 
engaging in sexual contact with an 18 or 19 year old on probation/or in a juvenile facility. 
This conduct is a class A misdemeanor.

Section  7 adds a defense to the prohibition o f  a probation or parole officer from engaging 
in sexual contact with a probationer or parolee that the offender and the person were 
married. This applies to the crime o f sexual assault in the fourth degree. It also adds the 
defense that the offender was mentally incapable to the crime o f  sexual assault in the 
fourth degree.

S ection  8 adopts an affirmative defense to the prohibition o f  a parole or probation officer 
from engaging in sexual penetration or sexual contact w ith a parolee or probationer. The 
affirmative defense is that the officer and the person on probation or parole had a 
preexisting dating or sexual relationship before the alleged offense that continued until 
the alleged offense.

S ection  9 fills a gap in the law that prohibits a person ordered by a court not to contact a 
victim or witness as part o f  a sentence or a condition o f  release. It prohibits a defendant 
who has been ordered by the court not to contact a victim  or w itness, but who has not 
been released from jail, to refrain from contacting the victim  or w itness. This conduct is 
a class A  misdem eanor.

S ection  10 allows the state to request forfeiture o f  property o f  a patron o f  a prostitute or 
the prostitute i f  the property was used to institute, aid, or facilitate prostitution, or was 
received or derived from prostitution. It m akes the forfeiture discretionary w ith the court 
and requires the defendant to be convicted before the property m ay be forfeited.

S ectio n  11 allows the state to prosecute a person for distribution o f  child pornography, 
felony sex trafficking, and human trafficking at any time without regard to the time 
elapsed from the commission o f  the crime.

S ec tio n s  12 an d  13 allow the court the discretion, in releasing on bail a person in 
connection with a crime involving dom estic violence or stalking, to require the defendant 
to participate in electronic m onitoring by a global positioning device or sim ilar 
technology i f  it meets guidelines adopted by the Departm ent o f  Corrections in 
consultation w ith the Departm ent o f  Public Safety.

S e c tio n  14 requires that a person arrested for a violation o f  a condition o f  release in 
connection with a domestic violence crime appear before a judge in person or by 
telephone before release from custody.
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S ectio n  15 authorizes the attorney general to make a w ritten application to a court for an 
order allowing interception o f  the private com m unications o f  a person that may provide 
evidence that the person is com m itting or planning to com m it sex trafficking in the first 
or second degree, or hum an trafficking in the first degree. Sex trafficking and hum an 
trafficking are crimes that would require cooperation am ong perpetrators. Interception o f 
the communications o f  a person under these circum stances would facilitate the 
investigation o f  these crimes.

S ec tio n  16 expands the protection o f a victim o f sexual assault, sexual abuse o f  a m inor, 
and unlawful exploitation o f minor by excluding evidence o f  the v ictim ’s sexual conduct 
both before and after the person was victim ized. Current law provides this protection for 
evidence o f sexual conduct before the offense charged. This rule is commonly referred to 
as the rape shield law, and the purpose is to exclude evidence o f the victim ’s private 
sexual conduct unless the proponent has a valid evidentiary reason for its admission. 
S ec tio n  16 also requires the defendant to m ake the request to admit this evidence at least 
five days before trial, unless the request is based on information learned after the deadline 
o r otherwise for good cause.

S e c tio n  17 requires a defendant claiming credit for tim e spent in a treatm ent program  as a 
condition o f  bail release to file written notice 10 days before the sentencing hearing on 
that offense. The notice m ust include the num ber o f  days the person is claiming. A court 
m ay not consider a request for credit m ade more than 90 days after the deadline except 
for good cause. S e c tio n  17 also requires a person to m ake a request for credit for tim e 
spent in a treatm ent program  pending appeal w ithin 90 days after the case is returned to 
the trial court following appeal. A court may not consider a request for credit after the 
deadline except for good cause.

S e c tio n  18 requires a defendant claiming credit for time spent in a treatment program  as a 
condition o f probation or a condition o f  bail release in connection w ith a petition to 
revoke probation to file notice o f  the request 10 days before the disposition hearing on 
the petition. The notice m ust include the num ber o f  requested days o f  credit. A court 
m ay not consider a request for credit m ade m ore than 90 days after the deadline except 
for good cause.

S e c tio n  19 makes a person convicted o f  sex trafficking ineligible for a suspended 
im position o f  sentence.

S e c tio n s  20  requires the court in sentencing a person convicted o f two or more crimes o f 
distribution o f  child pornography, possession o f  child pornography, or distribution o f 
indecent m aterial to m inors to give some consecutive time for each crime or attem pted or 
solicited crime for w hich the defendant is being sentenced.
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S e c tio n s  21 and 22  -  please refer to discussion at S ection  1.

S ec tio n  23 corrects an error in the definition o f  sexual felony by including the crimes o f  
sex trafficking in the first degree and online enticem ent o f  a m inor in the definition. The 
term  is used in AS 12.55.125(i), which adopts higher sentencing ranges for most sex 
felonies, including sex trafficking in the first degree and online enticem ent o f  a minor.

S ec tio n  24  adds the felony o f  being a patron o f  a prostitute who is under 18 years o f age 
in violation o f  AS 11.66.100 to those crim es that require registration as a sex offender, if  
the patron is 18 years or older and at least three years older than the prostitute. It also 
corrects a reference to the crime o f sex trafficking in the first degree and the third degree 
in the sex offender law.

S e c tio n s  25  and 26  m ake conform ing am endm ents to the warning on sexual assault, 
stalking, and domestic violence protective orders. Certain violations o f  these protective 
orders are a class A  m isdem eanor under AS 11.56.740. The maxim um  fine for a class A 
m isdem eanor has been raised to $10,000 under AS 12.55.035. S ec tio n s  25  and 26 update 
the  warning to describe the m axim um  fine under current law.

S e c tio n  27  adds to the definition o f victim  counseling centers to include victim  
counseling centers operated by or contracted by a branch o f the armed forces o f  the 
U nited States. The effect o f  this change is to extend the privilege for confidential 
com m unications between a victim  o f sexual assault or domestic violence and their 
counselors to counseling organizations that provide services to victim s connected with 
the military.

S e c tio n  28  amends the law addressing persons w ho are eligible for violent crimes 
com pensation to include victim s o f sex trafficking, human trafficking, and unlawful 
exploitation o f  a minor.

S e c tio n s  29 , 40 , an d  41 strengthen and m ake m ore explicit statutes and court rules that 
require a court to consider the impact o f  the crime on the victim. S ectio n  4 0  requires the 
presentence report to include a victim  im pact statem ent or an explanation o f  why the 
v ictim  or v ictim ’s representative could not be interviewed. S ec tio n  41 requires the court 
to take the victim ’s im pact statem ent into account when preparing the sentencing report 
and for other purposes. S ec tio n  29  requires the A laska Judicial Council to include 
inform ation about a ju d g e ’s consideration o f  victim s when imposing sentence in a felony 
case with other inform ation about the judge in connection with a retention election.

S e c tio n  30 provides that a person convicted o f  an unclassified or class A sexual felony is 
not eligible for mandatory parole (also called good time).
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S e c t io n s  3 1  - -  3 4  address the procedure for a law enforcem ent officer to obtain an 
adm inistrative subpoena for the business records o f  an Internet service provider. These 
subpoenas may be issued in the investigation o f  the crimes o f  online enticem ent o f a 
m inor, unlawful exploitation o f  a minor, distribution o f  child pornography, possession o f  
child  pornography, and distribution o f  indecent material to a minor. The amendments 
allow  the attorney general to designate the deputy attorney general for the civil division 
or the criminal division to evaluate applications for the subpoena, in addition to the 
attorney general. The investigation o f  these cases often requires a prom pt response to a 
request for a subpoena, and having two attorneys who may approve them will assist law 
enforcem ent in their investigations.

S e c t io n  3 5  adds to the circumstances that allow  a court to decide that reasonable efforts 
by the Office o f  C hildren’s Services to reunite a child who is in an out-of-hom e 
placem ent with the ch ild ’s family are not required. It provides that the court may make 
this determ ination if  it finds by clear and convincing evidence that the parent or guardian 
has com m itted sexual abuse against the child or another child o f  the parent or guardian, 
or that the parent or guardian is registered or required to register as a sex offender or 
child kidnapper.

S e c t io n s  3 6 ,  3 7 ,  a n d  3 8  add athletic coaches to the persons who are required to report to 
authorities if  the person has reasonable cause to believe that a child has suffered harm 
from  child abuse or neglect. Athletic coach is defined to include paid leaders and their 
assistants and volunteer leaders o f  sports teams.

A  volunteer coach w ould only be required to report if  the coach volunteers more than 
four hours a w eek for four consecutive weeks or more than 20 hours in a one month 
period; has been trained in identifying child abuse and neglect; and has signed a form that 
acknow ledges that the volunteer coach is required to report abuse or neglect.

S e c t io n  3 9  adopts a court rule that limits the publication o f  child pornography that occurs 
during the discovery process in a prosecution for unlawful exploitation o f  a minor. 
Because every view ing o f  child pornography is an additional harm to the victim, this 
section requires the defendant and the defendant’s attorney to view the material where it 
is stored. I f  a defendant is not represented, it requires the court to arrange for the 
defendant to be supervised while viewing the material. I f  the defendant requests that an 
expert w itness out o f  state view  the material, it requires the court to arrange to send the 
m aterial directly to the expert.

S e c tio n s  40  a n d  41 -  p le a se  re fe r  to d isc u ss io n  at S e c tio n  29.
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S e c tio n  42 amends Rule 404(b)(2)(i), A laska Rules o f Evidence. U nder Rule 404, 
evidence o f the defendant’s prior bad acts is generally not adm issible. There are several 
exceptions to this rule. Evidence in the prosecution o f a physical or sexual assault or 
abuse o f  a minor that describes other sim ilar acts by the defendant tow ard the same 
victim  or other sim ilar victims may be admissible. Current law, however, limits the 
adm issible evidence to acts committed w ithin 10 years preceding the date o f  the currently 
charged crime. S ec tio n  42 removes this time limitation. Other exceptions to the general 
rule, for example, sexual assault and dom estic violence prosecutions, do not limit the use 
o f  prior acts to those com m itted within 10 years o f  the current offense. Further, the 10 
year limit is problem atic because a person convicted o f a crime against a child may have 
been incarcerated for a significant period for the previous offense. The question o f 
w hether the prior act occurred too far in the past is then left to the judge to determine 
under the circum stances o f  the case.

S e c tio n  43  notes that the proposed am endm ents to the rape shield law would have the 
effect o f  changing a court rule.

S e c tio n  44  adopts applicability provisions.

S e c tio n  45  notes that the changes in the rape shield protection in S ec tio n  16 o f  the bill 
requires tw o-thirds m ajority vote in each house because it is an indirect court rule change.

S e c tio n  46 provides an effective date o f  July 1, 2013.
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CS FOR HOUSE BILL NO. 73(JUD)

IN THE LEGISLATURE OF THE STATE OF A LASK A  

TW ENTY-EIGHTH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the commencement of actions for felony sex trafficking and felony 

human trafficking; relating to the crime of sexual assault; relating to the crime of 

unlawful contact; relating to forfeiture for certain crimes involving prostitution; relating 

to the time in which to commence certain prosecutions; relating to release in a 

prosecution for stalking or a crime involving domestic violence or for violation of a 

condition of release in connection with a crime involving domestic violence; relating to 

interception of private communications for certain sex trafficking or human trafficking 

offenses; relating to use of evidence of sexual conduct concerning victims of certain 

crimes; relating to consideration at sentencing of the effect of a crime on the victim; 

relating to the time to make an application for credit for time served in a treatment 

program or while in other custody; relating to suspending imposition of sentence for sex 

trafficking; relating to consecutive sentences for convictions of certain crimes involving

WORK DRAFT WORK DRAFT WORK DRAFT
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child pornography or indecent materials to minors; relating to the referral of sexual 

felonies to a three-judge panel; relating to the definition of 'sexual felony' for sentencing 

and probation for conviction of certain crimes; relating to the definition of 'sex offense* 

regarding sex offender registration; relating to the definition of 'victim counseling 

centers' for disclosure of certain communications concerning sexual assault or domestic 

violence; relating to violent crimes compensation; relating to certain information in 

retention election of judges concerning sentencing of persons convicted of felonies; 

relating to remission of sentences for certain sexual felony offenders; relating to forms 

for sexual assault, stalking, and domestic violence protective orders; relating to the 

subpoena power of the attorney general in cases involving the use of an Internet service 

account; relating to reasonable efforts in child-in-need-of-aid cases involving sexual 

abuse or sex offender registration; relating to mandatory reporting by athletic coaches 

of child abuse or neglect; making conforming amendments; amending Rules 16, 

32.1(b)(1), and 32.2(a), Alaska Rules of Criminal Procedure, and Rules 404(a) and (b), 

Alaska Rules of Evidence; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law  o f  the State o f  Alaska is amended by adding a new  section  

to read:

LEGISLATIVE FINDINGS A N D  INTENT FOR SECS. 21 A N D  22 OF THIS ACT. 

(a) The legislature reaffirms the findings made by the Senate letter o f  intent for ch. 14, SLA  

2006 , as published in the 2006 Senate Journal dated February 16 ,2006 , on pages 2207 - 2214.

(b) The legislature finds that

(1) in 2006, the legislature did not intend, by enacting ch. 14, SLA 2006, and 

the legislature does not now  intend to create new  or additional means for a defendant 

convicted o f  a sexual felony and sentenced under A S 12.55.125(i) to obtain referral to a three- 

judge panel;

WORK DRAFT WORK DRAFT 28-GH1587\U
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(2) the legislature did not, in 2006, intend nor does the legislature now intend 
for a court to create new or additional means for a defendant convicted of a sexual felony and 
sentenced under AS 12.55.125(i) to obtain referral to a three-judge panel.

(c) It is the intent of the legislature in AS 12.55.165, as amended by sec. 21 of this 
Act, and AS 12.55.175, as amended by sec. 22 of this Act, to overturn the majority decision in 
Collins v. State, 287 P.3d 791 (Alaska App. 2012), and to endorse the dissenting opinion in 
the same case.

* Sec. 2. AS 09.10.065(a) is amended to read:
(a) A person may bring an action at any time for conduct that would have, at 

the time the conduct occurred, violated provisions of any of the following offenses:
(1) felony sexual abuse of a minor;
(2) felony sexual assault; [OR]
(3) unlawful exploitation of a minor*
(41 felony sex trafficking: or
(51 felony human trafficking.

. * Sec. 3. AS 11.41.425(a) is amended to read:
(a) An offender commits the crime of sexual assault in the third degree if the 

offender
(1) engages in sexual contact with a person who the offender knows is

(A) mentally incapable;
(B) incapacitated; or
(C) unaware that a sexual act is being committed;

(2) while employed in a state correctional facility or other placement 
designated by the commissioner of corrections for the custody and care of prisoners, 
engages in sexual penetration with a person who the offender knows is committed to 
the custody of the Department of Corrections to serve a term of imprisonment or 
period of temporary commitment;

(3) engages in sexual penetration with a person 18 or 19 years of age 
who the offender knows is committed to the custody of the Department of Health and 
Social Services under AS 47.10 or AS 47.12 and the offender is the legal guardian of 
the person; [OR]

-3- CSHB 73(JUD)
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(4 ) while em ployed in the state by a law  enforcement agency as a 

peace officer, or w hile acting as a peace officer in the state, engages in sexual 

penetration w ith a person with reckless disregard that the person is in the custody or 

the apparent custody o f  the offender, or is comm itted to the custody o f  a law  

enforcement agency^

(5) while employed bv the state or a municipality of the state as a 
probation officer or parole officer, or while acting as a probation officer or 
parole officer in the state, engages in sexual penetration with a person with 
reckless disreeard that the person is on probation or parole: or

(ti’l while employed as a juvenile probation officer or as a juvenile 
facility staff, engages in sexual penetration with a person 18 or 19 years of age 
with reckless disregard that the person is committed to the custody or 
probationary supervision of the Department of Health and Social Services.

* Sec. 4. A S 1 1.41.425(b) is  repealed and reenacted to read:

(b) In this section,

(1) "juvenile facility staff' means a person em ployed in a juvenile  

detention or treatment facility;

(2) "juvenile probation officer" means a person assigned to supervise 

another person 18 or 19 years o f  age who is comm itted to the probationary supervision 

o f  the Department o f  Health and Social Services;

(3) "parole officer" has the meaning given in AS 18.65.290;

(4) "peace officer" has the meaning given in A S 01.10.060;

(5) "probation officer" includes a

(A ) probation officer as defined in A S 18,65.290; or

(B) person who supervises a participant in a specialty court, 

including a therapeutic or w ellness court addressing alcohol or drug use, a 

court addressing the needs o f  veterans, an adult or juvenile mental health court, 

a fetal alcohol spectrum disorder court, or a family care or preservation court.

* Sec. 5. A S 11.41.427(a) is amended to read:

(a) A n offender com m its the crim e o f  sexual assault in the fourth degree if

(1) w hile employed in a state correctional facility or other placement
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designated by the com m issioner o f  corrections for the custody and care o f  prisoners, 

the offender engages in sexual contact with a person who the offender knows is 

comm itted to the custody o f  the Department o f  Corrections to serve a term o f  

imprisonment or period o f  temporary commitment;

(2) the offender engages in sexual contact with a person 18 or 19 years 

o f  age who the offender knows is committed to the custody o f  the Department o f  

Health and Social Services under A S 47 .10  or A S 47 .12  and the offender is the legal 

guardian o f  the person; [OR]

(3) while em ployed in the state by a law enforcement agency as a 

peace officer, or w hile acting as a peace officer in the state, the offender engages in 

sexual contact with a person with reckless disregard that the person is in the custody or 

the apparent custody o f  the offender, or is committed to the custody o f  a law  

enforcem ent agency^

(4) while employed bv the state or a municipality of the state as a 
probation officer or parole officer, or while acting as a probation officer or 
parole officer in the state, engages in sexual contact with a person with reckless 
disregard that the person is on probation or parole: or

(5) while employed as a juvenile probation officer or as a juvenile 
facility staff, engages in sexual contact with a person 18 or 19 years of age with 
reckless disregard that the person is committed to the custody or probationary 
supervision of the Department of Health and Social Services.

* Sec. 6 . AS 11.41.427(b) is repealed and reenacted to read:

(b) In this section,

(1) ’’juvenile facility staff' has the meaning given in AS 11.41.425;

(2) "juvenile probation officer" has the meaning given in

AS 11.41.425;

(3) "parole officer" has the meaning given in A S 18.65.290;

(4) "peace officer" has the meaning given in A S 01.10.060;

(5) "probation officer" has the meaning given in AS 11.41.425.

* Sec. 7. A S 11.41.432(a) is amended to read:

(a) It is a defense to a crime charged under A S 11.41.410(a)(3),
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11.41.420(a)(2), 11.41.420(a)(3), [OR] 11.41.425. o r  11.41.427 that the offender is

(1) mentally incapable; or

(2) married to the person and neither party has filed with the court for a 

separation, divorce, or dissolution o f  the marriage.

* Sec. 8. A S 11.41.432 is  amended by adding a new  subsection to read:

(c) It is an affirmative defense to a crime charged under A S 11.41.425(a)(5) or 

11.41.427(a)(4) that the offender and the person on probation or parole had, before the 

person w as placed on probation or parole, a dating relationship or a sexual 

relationship, and the relationship continued until the date o f  the alleged offense.

* Sec. 9. A S 11.56.750(a) is amended to read:

(a) A  person commits the crime o f  unlawful contact in the first degree i f  the

person

(1) has been ordered

(A) bv the court not to contact a victim  or w itness o f  the

offense

( i l  as [(A)] part o f  a sentence imposed under

A S 12.55.015;

(10 as [OR (B)] a condition o f  [(i)] release under

A S 12.30 or [; (ii)] probation under A S 12.55.101; or

(iii) while under official detention: or
(B) as a condition of parole not to contact a victim or

witness of the offense under AS 33.16.150 [PAROLE UNDER
A S 33.16.150]; and

(2) either directly or indirectly, know ingly contacts or attempts to 

contact the victim  or w itness in violation o f  the order.

* Sec. 10. A S 11.66.145 is amended to read:

Sec. 11.66.145. Forfeiture. Property used to institute, aid, or facilitate, or 

received or derived from, a violation o f  AS 11.66.100 - 11.66.135 mav 
[AS 1 1.66.100(c) OR 11.66.110 - 11.66.135 SHALL] be forfeited at sentencing.

* Sec. 11. AS 12.10.010 is amended to read:

Sec. 12.10.010. General time limitations, (a) Prosecution for the follow ing
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offenses may be commenced at any time:

(1) murder;

(2) attempt, solicitation, or conspiracy to com m it murder or hindering 

the prosecution o f  murder;

(3) felony sexual abuse o f  a minor;

(4) sexual assault that is  an unclassified, class A , or class B felony or a 

violation o f  A S 11.41.425(a)(2) - (4);

(5) a violation o f  AS 11.41.425, 11.41.427, 11.41.450 - 11.41.458, 

A S 11.66.110 - 11.66.130, or former A S 11.41.430, when committed against a person 

who, at the tim e o f  the offense, w as under 18 years o f  age;

(6) kidnappingi

(7) distribution of child pornography in violation of AS 11.61.125; 
(81 sex trafficking in violation of AS 11.66.110 - 11.66.130 that is an

unclassified, class A. or class B felony or that is committed against a person who, 
at the time of the offense, was under 20 years of age:

(91 human trafficking in violation of AS 11.41.360 or 11.41365.
(b) Except as otherwise provided by law or in (a) o f  this section, a person may 

not be prosecuted, tried, or punished for an offense unless the indictment is found or 

the information or complaint is instituted not later than

(1) 10 years after the com m ission o f  a felony offense in violation o f  

A S  11.41.120 - 1 1 .4 1 3 3 0  [AS 11.41.120 - 11.41.370], 11.41.425(a)(1),

1 1.41.425(al(51.11.41.425(al(61. or 11.41.450 - 11.41.458: or

(2) five years after the com m ission o f  any other offense.

* Sec. 12. A S 12.30.016(e) is amended to read:

(e) In a prosecution charging the crime o f  stalking that is not a crime involving 

dom estic violence, a judicial officer may order the person to

(1) follow  the provisions o f  any protective order to which the person is

respondent;

(2) refrain from contacting^ in any manner, including by telephone or 

electronic communication, the victim;

(3) engage in counseling; i f  available in the community, the judicial
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officer shall require that counseling ordered include counseling about alternatives to 

aggressive behavior^

(41 participate In a monitoring program with a global positioning 
device or similar technological means that meets guidelines for a monitoring 
program adopted bv the Department of Corrections in consultation with the 
Department of Public Safety.

* Sec. 13. A S 12.30.027(a) is amended to read:

(a) Before ordering release before or after trial, or pending appeal, o f  a person 

charged with or convicted o f  a  crime involving dom estic violence, the judicial officer 

shall consider the safety o f  the victim  or other household member. To protect the 

victim , household member, other persons, and the comm unity and to reasonably 

ensure [ASSURE] the person's appearance, the judicial officer

(11 shall impose conditions required under A S 12.30.011£

(21 [, A N D ] may im pose any o f  the conditions authorized under

A S 12.30.01 l i

(31 may impose [,] any o f  the provisions o f  AS 18.66.100(c)(1) - (7)

and ( l l ) i

(41 may order the person to participate in a monitoring program 
with a global positioning device or similar technological means that meets 
guidelines for a monitoring program adopted bv the Department of Corrections 
in consultation with the Department of Public Safety: [,] and

(51 may impose any other condition necessary to protect the victim, 

household member, other persons, and the community, and to ensure the appearance 

o f  the person in court, including ordering the person to refrain from the consumption 

o f  alcohol.

* Sec. 14. A S 12.30.027(e) is amended to read:

(e) A  person arrested for a crime involving dom estic violence or for violation 
of a condition of release in connection with a crime involving domestic violence 
may not be released from custody until the person has appeared in person before a 

judicial officer or telephonically for arraignment

* Sec. 15. A S 12.37.010 is amended to read:

WORK DRAFT WORK DRAFT 28-GH 1587\U
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Sec. 1 2 3 7 .0 1 0 . A uthorization  to intercept com m unications. The attorney 

general, or a person designated in writing or by law to act for the attorney general, 

may authorize, in writing, an ex  parte application to a court o f  competent jurisdiction 

for an order authorizing the interception o f  a private communication i f  the interception 

m ay provide evidence of, or may assist in the apprehension o f  persons who have 

committed, are committing, or are planning to comm it, the follow ing offenses:

(1) murder in the first or second degree under AS 11.41.100 -

11.41.110;

(2) kidnapping under A S  11.41.300; [OR]

(3) a class A  or unclassified felony drug offense under A S 11.71^

(4) sex traffick ing in the first or second degree un d er A S 11.66.110 

and 11.66.120; or

(51 hum an traffick ing in the first degree und er A S  11.41.360,

* Sec. 16. A S 12.45.045(a) is amended to read:

(a) In prosecutions for the crimes o f  sexual assault in any degree, sexual abuse 

o f  a minor in any degree, [OR] unlawful exploitation o f  a minor, or an attempt to 

comm it any o f  these crimes, evidence o f  the [COMPLAINING WITNESS' 

PREVIOUS] sexual conduct o f  the com plain ing w itness, occurring  either before or 

after th e  offense charged , may not be admitted nor may reference be made to it in the 

presence o f  the jury except as provided in this section. W hen the defendant seeks to 

admit the evidence for any purpose, the defendant shall apply for an order o f  the court 

not later than five davs [AT A N Y  TIME] before [OR DURING THE] trial or at a 

later tim e as th e  court m av. for  good cause, perm it. T h e defendant m av. for good  

cause show n, apply  for  an order during trial If the request is based on 

inform ation  learned after the deadline o r  during the trial [OR PRELIMINARY  

HEARING]. After the application is made, the court shall conduct a hearing in camera 

to determine the admissibility o f  the evidence. I f  the court finds that evidence offered 

by the defendant regarding the sexual conduct o f  the complaining witness is relevant, 

and that the probative value o f  the evidence offered is not outweighed by the 

probability that its admission will create undue prejudice, confusion o f  the issues, or 

unwarranted invasion o f  the privacy o f  the com plaining witness, the court shall make
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an order stating what evidence may be introduced and the nature o f  the questions that 

m ay be permitted. The defendant m ay then offer evidence under the order o f  the court.

* Sec. 17. A S 12.55.025 is amended by adding new  subsections to read:

(k) I f  a defendant intends to claim credit under A S 12.55.027 toward a 

sentence o f  imprisonment for time spent in a treatment program as a condition o f  bail 

in connection with an offense for which the defendant is being sentenced, the 

defendant shall file  notice with the court and the prosecutor 10 days before the 

sentencing hearing. The notice shall include the number o f  days the defendant is 

claiming. The defendant must prove by a preponderance o f  evidence that the 

requirements o f  A S 12.55.027 are met before credit m ay be awarded. Except as 

provided in (/) o f  this section, except for good cause, a court m ay not consider a 

request for credit made under this subsection more than 90  days after the sentencing 

hearing.

(/) I f  a defendant intends to claim credit under AS 12.55.027 toward a 

sentence o f  imprisonment for time spent in a treatment program as a condition o f  bail 

w hile pending appeal, the defendant shall file notice with the court and the prosecutor 

not later than 90 days after return o f  the case to the trial court follow ing appeal. The 

notice shall include the number o f  days the defendant is claim ing. The defendant must 

prove by a preponderance o f  evidence that the requirements o f  AS 12.55.027 are met 

before credit m ay be awarded. Except for good cause, the court may not consider a 

request for credit made under this subsection after the deadline.

* Sec. 18. A S 12.55.027 is amended by adding a new subsection to read:

(e) I f  a defendant intends to claim credit toward a sentence o f  imprisonment 

for tim e spent in a treatment program either as a condition o f  probation or as a 

condition o f  bail release after a petition to revoke probation has been filed, the 

defendant shall file notice with the court and the prosecutor 10 days before the 

disposition hearing. The notice shall include the amount o f  tim e the defendant is 

claiming. The defendant must prove by a preponderance o f  the evidence that the credit 

claimed m eets the requirements o f  this section. A  court m ay not consider, except for 

good cause, a request for credit made under this subsection more than 90 days after the 

disposition hearing.
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* Sec. 19. A S 12.55.085(f) is amended to read:

(f) The court may not suspend the im position o f  sentence o f  a person who

(1) is convicted o f  a violation o f  A S  11.41.100 -  11.41.220, 11.41.260  

- 11.41.320, 11.41.360 - 11.41.370, 11.41.410 - 11.41.530, AS 11.46.400, [OR] 

A S 11.61.125 - 11.61.128. or A S  11.66.110 - 11.66.135:
(2) uses a firearm in the com m ission o f  the offense for which the 

person is convicted; or

(3) is  convicted o f  a violation o f  A S 11.41.230 - 11.41.250 or a felony  

and the person has one or more prior convictions for a misdemeanor violation o f  

A S 11.41 or for a felony or for a violation o f  a law  in this or another jurisdiction 

having similar elem ents to an offense defined as a misdemeanor in AS 11.41 or as a 

felony in this state; for the purposes o f  this paragraph, a person shall be considered to 

have a prior conviction even i f  that conviction has been set aside under (e) o f  this 

section or under the equivalent provision o f  the law s o f  another jurisdiction.

* Sec. 20. A S 12.55.127 is amended by adding a new  subsection to read:

(e) I f  the defendant is being sentenced for two or more crimes o f  distribution 

o f  child pornography under A S 11.61.125, possession o f  child pornography under 

A S 11.61.127, or distribution o f  indecent material to minors under AS 11.61.128, a 

consecutive term o f  imprisonment shall be im posed for som e additional term o f  

imprisonment for each additional crime or each additional attempt or solicitation to 

comm it the offense.

* Sec. 21 . A S 12.55.165 is amended by adding a new  subsection to read:

(c) A  court may not refer a case to a three-judge panel under (a) o f  this section  

i f  the defendant is being sentenced for a sexual felony under A S 12.55.125(i) and the 

request for the referral is based solely  on the claim  that the defendant, either singly or 

in combination, has

(1) prospects for rehabilitation that are less than extraordinary; or

(2) a history free o f  unprosecuted, undocumented, or undetected sexual

offenses.

* Sec. 22 . AS 12.55.175 is amended by adding a new  subsection to read:

(f) A  defendant being sentenced for a sexual felony under AS 12.55.125(i)
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may not establish, nor may the three-judge panel find under (b) of this section or any 

other provision o f law, that manifest injustice would result from imposition of a 

sentence within the presumptive range based solely on the claim that the defendant, 

either singly or in combination, has

(1) prospects for rehabilitation that are less than extraordinary; or

(2) a history free of unprosecuted, undocumented, or undetected sexual

offenses.

* Sec. 23. AS 12.55.185(16) is amended to read:

(16) "sexual felony" means sexual assault in the first degree, sexual 

abuse of a minor in the first degree, sex trafficking in the first degree, sexual assault 

in the second degree, sexual abuse of a minor in the second degree, unlawful 

exploitation of a minor, distribution of child pornography, sexual assault in the third 

degree, incest, indecent exposure in the first degree, possession o f child pornography, 

online enticement of a minor, and felony attempt, conspiracy, or solicitation to 

commit those crimes;

* Sec. 24. AS 12.63.100(6) is amended to read:

(6) "sex offense" means

(A) a crime under AS 11.41.100(a)(3), or a similar law of 

another jurisdiction, in which the person committed or attempted to commit a 

sexual offense, or a similar offense under the laws of the other jurisdiction; in 

this subparagraph, "sexual offense" has the meaning given in 

AS 11.41.100(a)(3);

(B) a crime under AS 11.41.110(a)(3), or a similar law of 

another jurisdiction, in which the person committed or attempted to commit 

one of the following crimes, or a similar law of another jurisdiction:

(i) sexual assault in the first degree;

(ii) sexual assault in the second degree;

(iii) sexual abuse of a minor in the first degree; or

(iv) sexual abuse of a minor in the second degree; or

(C) a crime, or an attempt, solicitation, or conspiracy to commit 

a crime, under the following statutes or a similar law of another jurisdiction:
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(i) AS 11.41.410-11.41.438;

(ii) AS 11.41.440(a)(2);

(iii) AS 11.41.450- 11.41.458;

(iv) AS 11.41,460 if  the indecent exposure is before a 

person under 16 years o f age and the offender has a previous conviction 

for that offense;

(v) AS 11.61.125- 11.61.128;

(vi) AS 11.66.110 or 11.66.130(a)(2) if  the person who 

was induced or caused to engage in prostitution was under 20 [16 OR 

17] years of age at the time of the offense;

(vii) former AS 11.15.120, former 11.15.134, or assault 

with the intent to commit rape under former AS 11.15.160, former 

AS 11.40.110, or former 11.40.200; [OR]

(viii) AS 11.61.118(a)(2) if  the offender has a previous 

conviction for that offense; or

(ix) AS 11.66.100(a)(2) if the offender is subject to 

punishment under AS 11.66.100(cl:

* Sec. 25. AS 18.65.865(b) is amended to read:

(b) The Alaska Court System shall prepare forms for petitions and protective 

orders and instructions for their use by a person seeking a protective order under 

AS 18.65.850 - 18.65.860. The forms must conform to the Alaska Rules of Civil 

Procedure, except that information on the forms may be filled in by legible 

handwriting. Filing fees may not be charged in any action seeking only the relief 

provided in AS 18.65.850 - 18.65.870. Each protective order form must contain the 

following warning in boldface type: “Violation of this order may be a misdemeanor, 

punishable by up to one year o f incarceration and a fine of up to $10.000 [$5,000]."

* Sec. 26. AS 18.66.130(d) is amended to read:

(d) In addition to other required information contained in a protective order, 

the order must include in bold face type the following statements:

(1) "Violation of this order may be a misdemeanor, punishable by up 

to one year of incarceration and up to a 510.000 [$5,000] fine";
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(2) "If you are ordered to have no contact with the petitioner or to stay 

away from the petitioner's residence, vehicle, or other place designated by the court, 

an invitation by the petitioner to have the prohibited contact or to be present at or enter 

the residence, vehicle, or other place does not in any way invalidate or nullify the 

order."

* Sec. 27. AS 18.66.250(5) is amended to read:

(5) "victim counseling center" means a private organization, an 

organization operated bv or contracted bv a  branch of the armed forces of the 

United States, or a local government agency that

(A) has* as one o f its primary purposes* the provision of direct 

services to victims for trauma resulting from a sexual assault or domestic 

violence;

(B) is not affiliated with a law enforcement agency or a 

prosecutor's office; and

(C) is not on contract with the state to provide services under

AS 47;

* Sec. 28. AS 18.67.101 is amended to read:

Sec. 18.67.101. Incidents and offenses to which this chapter applies. The 

board may order the payment of compensation in accordance with the provisions of 

this chapter for personal injury or death that resulted from

(1) an attempt on the part of the applicant to prevent the commission of 

crime, or to apprehend a suspected criminal, or aiding or attempting to aid a police 

officer to do so, or aiding a victim of crime; or

(2) the commission or attempt on the part o f one other than the 

applicant to commit any of the following offenses:

(A) murder in any degree;

(B) manslaughter;

(C) criminally negligent homicide;

(D) assault in any degree;

(E) kidnapping;

(F) sexual assault in any degree;
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(G) sexual abuse of a minor;

(H) robbery in any degree;

(I) threats to do bodily harm;

(J) driving while under the influence o f an alcoholic beverage, 

inhalant, or controlled substance or another crime resulting from the operation 

of a motor vehicle, boat, or airplane when the offender is under the influence 

of an alcoholic beverage, inhalant, or controlled substance; [OR]

(K) arson in the first degree^

fL~) sex trafficking in violation of AS 11.66.110 or 

11.66.130(al(21:

(Ml human trafficking in anv degree: or 

fNl unlawful exploitation of a m inor.

* Sec. 29. AS 22.10.150 is amended to read:

Sec. 22.10.150. Approval o r rejection. Each superior court judge is subject to 

approval or rejection as provided in AS 15 (Alaska Election Code). The judicial 

council shall conduct an evaluation of each judge before the retention election and 

shall provide to the public information about the judge and may provide a 

recommendation regarding retention or rejection. The information and any 

recommendation shall be made public at least 60 days before the retention election. 

The information shall include the judge's consideration of victims when imposing 

sentence on persons convicted of felony offenses where the offenses involve 

victims. The judicial council shall also provide the information and any 

recommendation to the office o f the lieutenant governor in time for publication in the 

election pamphlet under AS 15.58.050. If a majority of those voting on the question 

rejects the candidacy of a judge, the rejected judge may not for a period of four years 

thereafter be appointed to fill any vacancy in the supreme court, court of appeals, 

superior court, or district courts of the state.

* Sec. 30. AS 33.20.010(a) is amended to read:

(a) Notwithstanding AS 12.55.125(f)(3) and 12.55.125(g)(3), a prisoner 

convicted of an offense against the state or a political subdivision of the state and 

sentenced to a term of imprisonment that exceeds three days is entitled to a deduction
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of one-third of the term of imprisonment rounded off to the nearest day if  the prisoner 

follows the rules of the correctional facility in which the prisoner is confined. A 

prisoner is not eligible for a good time deduction if  the prisoner has been sentenced

(1) to a mandatory 99-year term of imprisonment under 

AS 12.55.125(a) after June 27, 1996;

(2) to a definite term under AS 12.55.125(0; or

(3) for a sexual felony under AS 12.55.125(i)

(A! and has one or more prior sexual felony convictions as

determined under AS 12.55.145(a)(4): or

(B) that is an unclassified or a class A felonv.

* Sec. 31. AS 44.23.080(a) is amended to read:

(a) If there is reasonable cause to believe that an Internet service account has 

been used in connection with a violation of AS 11.41.452,11.41.455, or AS 11.61.125 

- 11.61.128, and that the identity, address, and other information about the account 

owner will assist in obtaining evidence that is relevant to the offense, a law 

enforcement officer may apply to the attorney general o r the attorney general's 

designee for an administrative subpoena to obtain the business records of the Internet 

service provider located inside or outside of the state.

* Sec. 32. AS 44.23.080(b) is amended to read:

(b) If an application meets the requirements o f (a) of this section, the attorney 

general or the attorney general's designee may issue an administrative subpoena to 

the Internet service provider requiring the production of the following records:

(1) the name and other identifying information o f the account holder;

(2) the address and physical location associated with the account;

(3) a description of the length o f service, service start date, and types 

of service associated with the account.

* Sec. 33. AS 44.23.080(e) is amended to read:

(e) If  the Internet service provider refuses to obey a subpoena issued under (b) 

of this section, the superior court may, upon application of the attorney general or the 

attorney general's designee, issue an order requiring the Internet service provider to 

appear at the office of the attorney general with the information described in the
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subpoena.

* Sec. 34. AS 44.23.080 is amended by adding a new subsection to read:

(i) For purposes of this section, the attorney general's designee may be the 

deputy attorney general of the division of the Department of Law that has 

responsibility for civil cases or the division of the Department o f Law that has 

responsibility for criminal cases.

* Sec. 35. AS 47.10.086(c) is amended to read:

(c) The court may determine that reasonable efforts of the type described in

(a) o f this section are not required if  the court has found by clear and convincing 

evidence that

(1) the parent or guardian has subjected the child to circumstances that 

pose a substantial risk to the child's health or safety; these circumstances include 

abandonment, sexual abuse, torture, chronic mental injury, or chronic physical harm;

(2) the parent or guardian has

(A) committed homicide under AS 11.41.100 - 11.41.130 of a 

parent o f the child or o f a child;

(B) aided or abetted, attempted, conspired, or solicited under 

AS 11.16 or AS 11.31 to commit a homicide described in (A) of this 

paragraph;

(C) committed an assault that is a felony under AS 11.41.200 - 

11.41.220 and results in serious physical injury to a child; or

(D) committed the conduct described in (A) - (C) of this 

paragraph that violated a law or ordinance of another jurisdiction having 

elements similar to an offense described in (A) - (C) of this paragraph;

(3) the parent or guardian has, during the 12 months preceding the 

permanency hearing, failed to comply with a court order to participate in family 

support services;

(4) the department has conducted a reasonably diligent search over a 

time period of at least three months for an unidentified or absent parent and has failed 

to identify and locate the parent;

(5) the parent or guardian is the sole caregiver o f the child and the
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parent or guardian has a mental illness or mental deficiency of such nature and 

duration that, according to the statement of a psychologist or physician, the parent or 

guardian will be incapable of caring for the child without placing the child at 

substantial risk of physical or mental injury even if  the department were to provide 

family support services to the parent or guardian for 12 months;

(6) the parent or guardian has previously been convicted of a crime 

involving a child in this state or in another jurisdiction and, after the conviction, the 

child was returned to the custody of the parent or guardian and later removed because 

of an additional substantiated report of physical or sexual abuse by the parent or 

guardian;

(7) a child has suffered substantial physical harm as the result of 

abusive or neglectful conduct by the parent or guardian or by a person known by the 

parent or guardian and the parent or guardian knew or reasonably should have known 

that the person was abusing the child;

(8) the parental rights of the parent have been terminated with respect 

to another child because of child abuse or neglect, the parent has not remedied the 

conditions or conduct that led to the termination of parental rights, and the parent has 

demonstrated an inability to protect the child from substantial harm or the risk of 

substantial harm;

(9) the child has been removed from the child's home on at least two 

previous occasions, family support services were offered or provided to the parent or 

guardian at those times, and the parent or guardian has demonstrated an inability to 

protect the child from substantial harm or the risk of substantial harm; [OR]

(10) the parent or guardian is incarcerated and is unavailable to care 

for the child during a significant period of the child's minority, considering the child's 

age and need for care by an adult: or

(11) the parent o r guardian

(A) has sexually abused the child o r another child of the 

parent o r guardian: or

(B) is registered or required to register as a sex offender or 

child kidnapper under AS 12.63.
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* Sec. 36. AS 47.17.020(a) is amended to read:

(a) The following persons who, in the performance of their occupational 

duties, [OR] with respect to (8) o f this subsection, in the performance of their 

appointed duties, or. with respect to (91 of this subsection, in performance of their 

occupational or volunteer duties, have reasonable cause to suspect that a child has 

suffered harm as a result of child abuse or neglect shall immediately report the harm to 

the nearest office o f the department:

(1) practitioners o f the healing arts;

(2) school teachers and school administrative staff members of public 

and private schools;

(3) peace officers and officers o f the Department of Corrections;

(4) administrative officers of institutions;

(5) child care providers;

(6) paid employees of domestic violence and sexual assault programs, 

and crisis intervention and prevention programs as defined in AS 18.66.990;

(7) paid employees of an organization that provides counseling or 

treatment to individuals seeking to control their use of drugs or alcohol;

(8) members of a child fatality review team established under 

AS 12.65.015(e) or 12.65.120 or the multidisciplinary child protection team created 

under AS 47.14.300i

(91 athletic coaches.

* Sec. 37. AS 47.17.020 is amended by adding a new subsection to read:

0) This section does not require an athletic coach who is an unpaid volunteer 

to report child abuse or neglect under (a)(9) of this section unless the coach

(1) volunteers for more than

(A) four hours a week for four consecutive weeks; or

(B) 20 hours in a one-month period;

(2) has received the training required under AS 47.17.022 or other 

training that is similar to the training required under AS 47.17.022; and

(3) has signed a form acknowledging that the coach is required to 

report child abuse or neglect under this section.
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* Sec. 38. AS 47.17.290 is amended by adding a new paragraph to read:

(17) "athletic coach" includes a paid or volunteer leader or assistant of 

a sports team in a public or private school, in a public or private postsecondary 

institution, or sponsored by a municipality of the state or other local government 

organization, or o f a sports team that receives public funding.

* Sec. 39. The uncodified law of the State o f Alaska is amended by adding a new section to 

read:

DIRECT COURT RULE AMENDMENT. Rule 16(b), Alaska Rules of 

Criminal Procedure, is amended by adding a new paragraph to read:

(9) Restriction on Availability of Certain Material. Notwithstanding

(b)(l)(A)(iv) o f this rule, the court shall deny any request by the defendant to copy, 

photograph, duplicate, or otherwise reproduce any material prohibited under 

AS 11.41.455(a) or defined as "child pornography" under 18 U.S.C. 2256, if  the 

prosecuting attorney makes the material reasonably available for inspection by the 

defendant and defense counsel. The material shall be considered to be made 

reasonably available to the defendant or defense counsel if  the prosecuting attorney 

provides, at a law enforcement or prosecution facility, ample opportunity for 

inspection, viewing, and examination of the material by the defendant, the defendant's 

attorney, and any individual the defendant may seek to qualify to furnish expert 

testimony at trial. If the defendant is not represented by counsel and demonstrates a 

need to view the material, the court shall make arrangements for the defendant to be 

supervised while viewing the material. If the defendant or the defendant's attorney 

identifies an expert outside the state who must view the material, the court shall make 

arrangements for the court or the law enforcement agency that possesses it to send the 

material directly to the expert.

* Sec. 40. The uncodified law of the State o f Alaska is amended by adding a new section to 

read:

DIRECT COURT RULE AMENDMENT. Rule 32.1(b)(1), Alaska Rules of 

Criminal Procedure, is amended to read:

(1) Contents and Filing. If the court directs the Department of 

Corrections to prepare a presentence report, the report shall be filed with the court and
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served on counsel at least 30 days before the sentencing hearing, or 30 days before the 

presentencing hearing, if one is scheduled. The report shall contain all of the 

defendant’s prior criminal convictions and findings o f delinquency and any other 

information about the defendant’s characteristics, financial condition, and the 

circumstances affecting the defendant’s behavior that may be helpful in fashioning the 

defendant's sentence, a victim impact statement, and any other information required by 

the judge. I f  the crime involved a victim, the court may not accent a report that 

does not include a victim's impact statement, unless the report explains the 

reason whv the victim or the victim's representative could not be interviewed. 

The presentence report shall comply with the Victims’ Rights Act, AS 12.61.100 - 

12.61.150 and AS 12.55.022.

* Sec. 41. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

DIRECT COURT RULE AMENDMENT. Rule 32.2(a), Alaska Rules of 

Criminal Procedure, is amended to read:

(a) Consideration of Victim's Statement. If  a victim as defined in 

AS 12.55.185 prepares and submits a written statement, gives sworn testimony or 

makes an unsworn oral presentation under AS 12.55.023, the court shall take the 

content o f the statement, testimony, or presentation into consideration when preparing 

those elements o f the sentencing report required by AS 12.55.025 that relate to the 

effect of the offense on the victim, and when considering the need for restitution under 

AS 12.55.045. The court shall also take the content of the victim's impact 

statement in the presentence report into consideration in preparing the 

sentencing report required under AS 12.55.025. The court also may take the content 

o f the statement, testimony, victim's impact statement, or presentation into 

consideration for any other appropriate purpose.

* Sec. 42. The uncodified law o f the State of Alaska is amended by adding a new section to 

read:

DIRECT COURT RULE AMENDMENT. Rule 404(b)(2), Alaska Rules of 

Evidence, is amended to read:

(2) In a prosecution for a crime involving a physical or sexual assault
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or abuse of a minor, evidence of other acts by the defendant toward the same or

another child is admissible if  admission of the evidence is not precluded by another

rule o f evidence and if  the prior offenses

(i) [OCCURRED WITHIN THE 10 YEARS 

PRECEDING THE DATE OF THE OFFENSE CHARGED;

(ii)] are similar to the offense charged; and

(ii) [(iii)] were committed upon persons similar to the 

prosecuting witness.

* Sec. 43. The uncodified law o f the State of Alaska is amended by adding a new section to 

read:

INDIRECT COURT RULE AMENDMENT. AS 12.45.045(a), as amended by sec, 16 

of this Act, has the effect o f amending Rule 404(a), Alaska Rules o f Evidence, by providing, 

with some exceptions, that a defendant must request admission of certain evidence about the 

complaining witness five days before trial and by applying the rule to the conduct of the 

complaining witness after the alleged offense.

* Sec. 44. The uncodified law of the State o f Alaska is amended by adding a new section to 

read:

APPLICABILITY, (a) Sections 2 -1 5 ,1 9 ,2 0 ,2 4 , and 30 of this Act apply to offenses 

committed on or after the effective date of this Act.

(b) Sections 16, 21 - 23, 27, and 28 of this Act apply to offenses committed before, 

on, or after the effective date of this Act.

(c) Section 17 of this Act applies to sentencing hearings occurring on or after the 

effective date o f this Act.

(d) Section 18 of this Act applies to disposition hearings occurring in proceedings on 

petitions to revoke probation filed on or after the effective date o f this Act.

* Sec. 45. The uncodified law of the State o f Alaska is amended by adding a new section to 

read:

CONDITIONAL EFFECT. Section 16 of this Act, amending AS 12.45.045(a), takes 

effect only if sec. 43 of this Act receives the two-thirds majority vote o f each house required 

by art. IV, sec. 15, Constitution of the State o f Alaska.

* Sec. 46. This Act takes effect July 1,2013.
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OFFERED IN THE HOUSE

TO: CSHB 73(JUD), Draft Version "U"

BY REPRESENTATIVE LEDOUX

a M

1 Page 20, lines 18-20:

2 Delete ", the defendant's attorney, and any individual the defendant may seek to

3 qualify to furnish expert testimony at trial"

4 Insert "and the defendant's attorney"

5

6 Page 20, line 23:

7 Delete "outside the state"
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A M E N D M E N T

\

OFFERED IN THE HOUSE BY REPRESENTATIVE GRUENBERG

Page 19, line 3:

Delete "[OR]"

TO: CSHB 73(JUD), Draft Version "U

Insert "or"

Page 19, lines 4- 5 :

Delete "or. with respect to (9) of this subsection, in performance of their 

occupational or volunteer duties."

Page 19, lines 22 - 31:

Delete all material.

Renumber the following bill sections accordingly.

Page 20, line 2:

Delete "includes a paid or volunteer"

Insert "means a paid"

Page 22, line 29:

Delete "sec. 43"

Insert "sec. 42"
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A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE GRUENBERG

TO:

Page , line :

Insert "relating to the rights of certain victims of sexual assault, sexual abuse of a

minor, or incest to obtain legal and equitable remedies for injuries arising from the 

conduct of a perpetrator;"

Insert a new bill section to read:

"* Sec. A. AS 25.23.180(i) is amended to read:

(i) Proceedings for the termination of parental rights on the grounds set out in

(c)(3) o f this section do not affect the rights of a victim of sexual assault, sexual abuse 

of a minor, or incest to obtain legal and equitable civil remedies for all injuries and 

damages arising out of the perpetrator's conduct."
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OFFERED IN THE HOUSE BY REPRESENTATIVE GRUENBERG

TO: CSHB 73(JUD), Draft Version "U"

Page 2, line 7, following "felonies;":

Insert "relating to the rights of certain victims of sexnal assault, sexnal abuse of a

minor, or incest to obtain legal and equitable remedies for injuries arising from the

conduct of a perpetrator;"

Page 15, following line 27:

Insert a new bill section to read:

"* Sec. 30. AS 25.23.180(i) is amended to read:

(1) Proceedings for the termination of parental rights on the grounds set out in 

(cX3) of this section do not affect the rights of a victim of sexual assault, sexual abuse 

of a minor, or incest to obtain legal and equitable civil remedies for all injuries and 

damages arising out of the perpetrator's conduct."

Renumber the following bill sections accordingly.

Page 22, line 18:

Delete "30"

Insert "31"

Page 22, line 29:

Delete "sec. 43"

Insert "sec. 44"
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DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA Stata Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6tti St., Rm 329

M E M O R A N D U M March 22,2013

SUBJECT:

TO:

FROM:

Amendment to Governor's Crime Bill 
(Work Order No. 28-LS8002\A. 1)

Representative Max Gruenberg 
Atm: Miles Brookes

Kathleen strMbgpgh 
Legislative Counsel

Please find enclosed an amendment to the governor’s crime bill that you requested, 
amending AS 25.23.180(i), an adoption statute, which permits u person who is a victim of 
sexual abuse of a minor or incest to seek legal and equitable remedies against the 
perpetrator, even if the perpetrator’s parental rights have been terminated as to a child 
conceived by the illegal relationship. The amendment would expand the coverage of 
AS 25.23.180(i) to allow the victim such remedies for all forms of sexual abuse. The 
amendment is blank so that you can adapt it to whatever version of the bill is available at 
the time you wish to offer it

I did not eliminate the phrase "of a minor,” because the term ”sexual abuse of a minor” is 
a defined term. See AS 25.23.140. Instead 1 added "sexual assault.” also a defined term.

Questions about the effect of AS 25.23.180(1) and about the amendment. I reviewed 
the case you referred me to, S.J. v. L. T., 727 P.2d 789 (Alaska 1986), which held, among 
other things, that parental rights could only be terminated under the adoption or child in 
need of aid statutes.1 I also reviewed the minutes of the 1987 committee hearing that you 
described to me in which the committee discussed SB 30, which made changes to the law’ 
on the termination of the parental rights of a person who caused the conception of a child 
by sexual abuse of a minor or sexual assault. Officials of the Department of Health and 
Social Services sought to assure that the parental rights of such a person could be 
terminated in connection with an adoption. The testimony by a Mr. Sanderson was that 
section 10, now AS 25.23.180(c)(3). was the heart of the bill, and that the passage of the 
bill would assure that the perpetrator’s rights would be terminated. Minutes, Hearing on 
CSSB 30 (JUD) before the House Health. Education and Social Service Committee. 15th

1 The trial court had terminated parental rights on the grounds of public policy - the child 
had been conceived as a result of sexual abuse of a minor.



Legislature, Second Session (May 17. 1987) (testimony of Jack Sanderson) The balance 
of the testimony seems to be about this concern.

AS 25.23.180(i) seems to cover an issue, retaining the right to sue a perpetrator, that is 
resolved by AS 09.10.065,* which provides that a person may bring an action based on 
sexual offenses at any time.1 The matter of legal claims based on the right to inherit are 
addressed in AS 25.23.130, which provides at subsection (d) that the termination of 
parental rights under AS 25.23.180(c)(3) renders the child a stranger to the parent for 
most purposes except inheritance. Under AS 25.23.130(e), the child's inheritance rights 
are not voided unless the decree terminating parental rights so provides.’

There also appears to be some confusion about which person's claims AS 25.23.180(i) is 
designed to protect. AS 25.23.180(i) appears to be saving claims that the parent who was 
abused might have, not the claims of the child who was conceived. It docs not appear to 
me that the termination of the parental rights to a child conceived in an illegal 
relationship would in any way affect a claim that the victim of sexual abuse or incest 
might have against the perpetrator.

Thus it is not clear what additional effect the existing statute, or the amendment, might 
have.

Single subject concerns. As we discussed, the amendment may pose a single subject 
problem. The governor's crime bills, SB 22 and HB 73, concern primarily crime and 
criminal procedure. There are provisions amending sections from Title 47 concerning 
child abuse in each bill. However, these provisions, secs. 35 - 38 of CSSB 22(JUD) (now 
pending in the Senate Judiciary Committee) and secs. 36 - 38 of HB 73 (now pending in 
the House Judiciary Committee), do not appear to fit within the criminal law subject 
matter of the bill. These sections concern the standards for determining reasonable effort 
by parents in child in need of aid proceedings under AS 47.10.086(c), and the persons 
required to report child abuse under AS 47.17.020. There is a criminal penalty for failure 
to report as required under AS 47.17, so these sections impose criminal liability on two 
new groups. But neither of the statutes being amended involve changes to criminal law 
and procedure, a broad, but single, subject. See Galbraith v. State. 693 P.2d 880, 885 • 
86 (Alaska App. 1985). The amendment to AS 25.23.180(i) is similarly outside of the 
general subject of criminal law. However, the bill does have a focus on amendment of 
statutes regarding protection against abuse, and thus it is possible to identify a unifying 
theme for the bills, and one which would include your amendment and the amendments 
of Title 47.

Representative Max Gruenberg
March 22,2013
Page 2

: It appears that AS 09.10.065 was enacted after the 1987 modifications to AS 25.23.

1 Likewise, criminal charges for such offenses can be brought at anytime. AS 12.10.010. 

J AS 25.23.130(d) and (e) were enacted with AS 25.23.180(i).



The courts have given the single subject requirement a liberal interpretation, adopting, in 
Gellert v. Slate, 522 P.2d 1120 (Alaska 1974), the position stated by the Minnesota 
Supreme Court in 1891:

All that is necessary is that [the] act should embrace some one general 
subject; and by this is meant, merely, that all matters treated of should fall 
under some one general idea, be so connected with or related to each 
other, either logically or in popular understanding, as to be parts of. or 
germane to. one general subject.

Id at 1123, quoting Johnson v. Harrison, 50 N.W. 923, 924 (Minn. 1891). As a result, 
the courts rarely strike legislation down for violation of the rule. Five years after Gellert, 
the Alaska Supreme Court stated that the test

requires no more than that the various provisions of [a] single legislative 
enactment fairly relate to the same subject, or have a natural connection 
therewith.

Short v. Stale, 600 P.2d 20. 24 (Alaska 1979). Thus a court might hold that the general 
theme of the bills is sufficient under the single subject rule to encompass your 
amendment.

Title change. Addition of your amendment will require a title change to the bill. If you 
offer the amendment to the Senate version of the bill, you will need a concurrent 
resolution to suspend the uniform rules that apply to prohibit the change in the second 
house.

Representative Max Gruenberg
March 22.2013
Page 3

KJS:ljw
I3-I94.1jw

Enclosure



LEGAL SERVICES

(907) 465*3887 or 468*2450
FAX (907) 465*2029
Mail Stop 3101

DIVISION OF LEGAL AND RE8EARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALA8KA State Capitol
Juneau, Alaska 99601*1162

Deliveries to: 129 6th St, Rm. 329

M E M O R A N D U M March 26,2013

SUBJECT: Amendment to HB 73 concerning adoption statute:
Amendment to AS 23.23.180(i) (Woric Order No. 28-GH1587XU.7)

TO:

FROM:

tative Max Gruenberg

KatKjeeh'Strasbaugh 
Legislative Counsel

Please find enclosed the amendment to AS 25.23.180(i) you have requested, adding 
sexual assault to the list of rights of a victim not affected by the termination of parental 
rights of a perpetrator.

This amendment is based on work order no. 28-LS8002NA.1. In the memo accompanying 
that amendment, I discussed the single subject issue that the amendment raises. You 
asked me to note that there is a similar provision in the original bill. Section 2 of HB 73 
adds two types of criminal conduct to AS 09.10.065(a), a statute of limitations for civil 
cases. AS 25.23.180(i) is another statute that saves claims.

Please let me know if 1 can be of further assistance in this matter.

KJS:lnd 
13-184.1nd

Enclosure



(1) for a person born in the United States, to the appropriate vital statistics office of 
place, if known, where the adopted person was born and a copy of the decree to 
department for statistical purposes; and

(2) for a person born outside the United States to the state registrar of vital sta 
(§ 1 ch 84 SLA 1974; am } 5 ch 76 SLA 1982; am { 9 ch 50 SLA 1987)

Reriaor** notes. — Fomurly AS 20,1S.170(»). JU- Cro— ruffunc—. — Far modification of 
numbered in 1962. A* amended by I 5, ch. 76, SLA order by the child lupport oervicee agency, etc 
1982, this section contained a subsection (b), which 25.27.193. 
has been redesignated AS 25.29.175.

NOTE8 TO DECISIONS

Tribal court adoption decrees. — For case die- Alaska, 918 TM 797 (9th Cir. 1990). 
cuaeing law applicable to Indian tribal court adoption Cited in In re KXJ., 813 P.2d 278 (Alaska 1991);
decrees, eae Native Village of Venetie I.1LA. Council v. re Adoption of Bernard A., 77 P.3d 4 (Alaska 20081

See. 25.23.178. Indian child adoption reports. After entering s final decree 
order in an Indian child adoptive placement, the court shall send to the Secretary of 
Interior s copy of the decree or order and other information required by 25 U.S.C. 195 
(sec. 301(a) of the Indian Child Welfare Act of 1978). (5 17 ch 140 SLA 1986)

Sec. 25.23.175. Findings concerning persona bora outside the United States. 
In the case of the adoption of a person born outside the United States, if requested by 
adoptive parents, the court shall make findings, based on evidence from the petitioner 
and other reliable state or federal sources, on the date and place of birth and parentage 
of the adopted person. The findings shall be certified by the court and included with the 
report of adoption filed with the state registrar of vital statistics under AS 18.50.210. (j 5 
ch 76 SLA 1982)

Revisory note*. -  Enacted u  AS 20.15.170(b).
Renumbered in 1962.

See. 25.28.180. Relinquishment and term ination of parent and child relation* 
ships, (a) The rights of a parent with reference to a child, including parental right ts 
control the child or to withhold consent to an adoption, may be relinquished and the 
relationship of parent and child terminated in or before an adoption proceeding •• 
provided in this section.

(b) All rights of a parent with reference to a child, including the right to receive notice 
of a hearing on a petition for adoption, may be relinquished and the relationship o f parent 
and child terminated by a writing, signed by the parent, regardless of the age o f the 
parent, a copy of which shall be given to the parent,

(1) in the presence of a representative of an agency taking custody of the child, 
whether the agency is within or outside of the state or in the presence and with the 
approval of a court within or outside of this state in which the minor was present or in 
which the parent resided at the time it was signed, which relinquishment may t* 
withdrawn within 10 days after it is signed or the child is born, whichever is later; and 
the relinquishment is invalid unless it states that the parent has this right of withdrawsl: 
or

(2) in any other situation if the petitioner has had custody of the minor for two years, 
but only if notice of the adoption proceeding haa been given to the parent and the court 
finds, after considering the circumstances of the relinquishment and the long continued 
custody by the petitioner, that the best interest of the child requires the granting °* 
adoption.

i 25.23.173 M artial a n d  D omestic R elations
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—• (c) The relationship of parent and child may be terminated by a court order issued in 
connection with a proceeding under this chapter or a proceeding under AS 47.10 on the

g7J[‘Jjecified in AS 47.10.080(o) or 47.10.088;
(2) that a parent who does not have custody i> unreasonably withholding consent to

contrary to the best interest of the minor child; or
(3) that the parent committed an act constituting sexual assault or sexual abuse of a 

"iinor under the laws of this state or a comparable offense under the laws of the state
where the act occurred that resulted in conception of the child and that termination of the 
parental rights of the biological parent is in the best interests of the child.

(d) For the purpose of an adoption proceeding under this chapter, a decree issued by a 
coart of competent jurisdiction in this or another state terminating all rights of a parent 
with reference to a child or the relationship of parent and child dispenses with the 
required

(1) consent by that parent to an adoption of that child; and
(2) notice of a proceeding to that parent unless otherwise required by this section.
(c) A petition for termination of the relationship of parent and child made in

connection with an adoption proceeding or in an independent proceeding for the 
tm inatem  of parental rights on grounds set out in (cXS) of this section may be made by

(1) either parent if termination of the relationship is sought with respect to the other

... (3) the petitioner for adoption, the guardian of the person, the legal custodian of the 
or the individual standing in parental relationship to the child;

\ ( 3) an agency; or
f (4) another person having a legitimate interest in the matter.
(0 Before the petition is heard, notice of the hearing an the petition and opportunity to- 

') heard shall be given the parents of the child, the guardian of the person of the child, 
i person having legal custody of the child, and, in the discretion of the court, a person 

! to represent any party.
Notwithstanding the provisions of (b) of this section, a relinquishment of parental 
i with respect t o  a child, executed under this section, may be withdrawn by the 
, and a decree of a court terminating the parent and child relationship on grounds 

lout in (cXl) and (2) of this section may be vacated by the court upon motion of the 
, if the child is not on placement for adoption and the person having custody of the 

I consents in writing to the withdrawal or vacation of the decree.
The respondent to a petition filed for the termination of parental righto on grounds 

s out in (cX3) of this section is entitled to representation in the by an
y. If the respondent is financially unable to employ an attorney, the court shall 
; the office of public advocacy to represent the respondent in the proceedings. 

Proceedings for the termination of parental rights on the grounds set out in (cX3) of 
l section do not affect the rights of a victim of sexual abuse of a minor or incest t o  

i legal and equitable civil remedies for all injuries and damages arising out of the 
rator’s conduct
In a relinquishment of parental rights executed under (a) of this section, a parent 
retain privileges with respect to the child, including the ability to have future 

" ’ > communication, and visitation with the child. A retained privilege must be stated 
(with specificity. Not less than 10 days after the relinquishment is signed, the 

t may enter an order terminating parental rights if the court finds that termination 
Total rights under the terms of the agreement is in the child's best interest. If a 

has retained one or more privileges, the court shall incorporate the retained 
i into the termination order with a recommendation that the retained privileges 
orated in an adoption or legal guardianship decree.

A  voluntary relinquishment may not be withdrawn and a termination order may 
vacated on the ground that a retained privilege has been withheld from the

v
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relinquishing parent or that the relinquishing parent has been unable, for any reason, tg 
act on a retained privilege, except as provided in Rule 60(b), Alaska Rules of Chg 
Procedure.

(I) After a termination order is entered, a person who has voluntarily relinquished 
parental rights under this section may request a review hearing, upon a showing of goog 
cause, to seek enforcement or modification of or to vacate a privilege retained in the 
termination order. The court may modify, enforce, or vacate the retained privilege if fin 
court finds, by dear and convincing evidence, that it is in the best interest of the child te 
do so.

(m) After a termination order is entered and before the entry of an adoption or legal 
guardianship decree, a prospective adoptive parent or a guardian of a child who is the 
subject of an adoption decree may request, after providing notice as specified under tha 
subsection, that the court decline to incorporate a privilege retained in a termination 
order and recommended for incorporation in an adoption or guardianship decree under (j) 
of this section. The request made under this subsection may only be considered by the 
court after providing at least 20 days’ notice by certified mail to the last known address 
of the person who has voluntarily relinquished parental rights to the child. The notice 
under this subsection must describe the request and explain that the recipient of the 
notice may submit a written statement under penalty of peijury to the court that the 
recipient either agrees with or opposes the request. The notice must also include the 
deadline for submitting the statement and the mailing address of the court The court 
may decline to incorporate a retained privilege if the person who retained the privilege 
agrees with the request or if the court finds that it is in the child’s best interest

(n) A person who relinquished parental rights is entitled to the appointment of ea 
attorney ifa  hearing is requested under (f) or (m) of this section to the same extent as if 
the parent's rights had not been terminated in a child-in*need-of-aid proceeding. (3 1A 
8 4 SLA 1974;am 3 32ch 21 SLA 1985; am 33 10 — 13ch 50SLA 1987; am 9 12ch99 
SLA 1998; am 9 4 ch 64 SLA 2005)

Rovlsorfe notes. -  Formerly AS 20.15.180. Re- 
numbered in 1982.

Cram rafhranees. — For the test of Rule 9(e), 
Alaska Adoption Rule*, emending the content of the 
consent or relinquishment form to be ueed in a volun­
tary termination of parental right* te conform to the 
requirement of (J) of this section that a retained 
privilege be stated with specificity, me I 58, eh. 64, 
SLA 2006, in the 2006 Tbmporary and Spatial Acta.

Effect of amend manta. — Tha 2006 amendment, 
effective July 1,2005, added aobeectione (J) — (a).

Editor’s notes. — Section 80(b), ch. 54, SLA 2006. 
provides that the 2006 enactment of (j) — (n) of tb» 
section hao the effect of amending Rules 9 and U. 
Alaska Adoption Raise, by requiring retained priri- 
leges te be act out in the relinquishment form sad 
older end by providing edditfonal procedures rettise 
te the relinquishment. Section 60(c), ch. 64. SLA 200*. 
providee that the 2005 enactment of (k)-—(n)afdjh 
taction bee the effect of amending Rule 13. Alaska 
Adoption Rules, by authorizing review hearings «* 
voluntary relinquishments.

NOTE8 TO DECI810N8

Substantial compliance with consent require- 
meats. — When it is deer that tha statutory purpose 
has been fulfilled, substantial compliance with the 
requirements governing consent to adoption is suffi­
cient. S.O. v. W.S., 643 P.2d 997 (Alaska 1982), over­
ruled on other grounds, Rosen v. State Bd. of Pub. 
Accountancy, 689 R2d 478 (Alaska 1984).

Unreasonable refusal to consent to adoption. 
— The trial court did not err in finding that the 
father's refusal to consent to the adoption of his child 
by the maternal grandparents was unreasonable 
where the father’s conviction of the murder of the 
child's mother bad been affirmed and he had only 
slight chance of prevailing on further appeals. R.P. v. 
S i.. 928 PM 1194 (Alaska 1998).

Applicability of requirement to include state­
ment of right to withdraw. — The inclusion of a 
statement of right to withdrew requirement of para­

graph (bX 1) is not applicable to a consent to adoptieo- 
BJ.B.A. v. MJ.B., 620 R2d 652 (Alaska I960).

Denial of Rita T. hearing. — Where a fo&* 
voluntarily relinquished hie parental rights and saw 
sequently attempted to withdraw his reUnquishmen*- 
the superior court did not abuse its diecrstioo »  
denying him a Rita T. hearing because tha retart 
demonstrated that the father did net have tha abujv 
to properly cart for the spatial needs of his chUdrt*; 
Akin) H. v. Office of Chudrenh Servs., 108 P-3d 234 
(Alaska 2005).

Termination of parental rights. — The languaf* 
in subsection (a) stating that termination of parent** 
rights can occur "before an adoption proceeding" Brt* 
be read in conjunction with the "re H n q u ia n m e a r 

language of subsection (b), which dose not coot*®j 
plate involuntary termination actions, but inert** 
refers to cases in which parents choose to give up th**



(1) paid for a specified length of time not to extend after the child's 18th birthday; and
(2) a deferred subsidy; in this paragraph, “deferred subsidy” means that no monetary 

reimbursement is paid to a family but other benefits are paid for the child.
(c) A subsidy granted under this section may not
(1) exceed the existing rate for foster care; or
(2) be changed without the written request or consent of the person caring for the 

child.
(d) The department shall review whether the amount of a subsidy granted for a child 

is appropriate on request of the person caring for the child.
(t) Subsidies shall be paid from the same public fan da and in the same manner as 

cars payments. (9 1 ch 84 SLA 1974; am 9 4 ch 36 SLA 1977; am 9 1 ch 31 SLA 
2003; am 9 3 ch 38 SLA 2008)

wavteort aetee. — Formerly AS 20.15.210. Re- Effect at amendtnswte. — The 2006 amendment, 
toMbered la IMS. offeetive May 23,2006, rewrote the (action.

Sac. 25.23.220. Annual revaluation of tubtidy. [RaptaUd, § 4 ch 31 SLA 2003.]

fee. 2A.23J230. Regulations. The department shall adopt regulations necessary to 
implement the provisions of AS 25.23.185 — 25.23.240. (9 1 ch 84 SLA 1974; am 9 19 ch 
140 SLA 1988)

lw h o r t  notes. — Formerly AS 20.15.230. Re- 
w m hm t ia 1903.
1

fee. 26.28.240. Definitions. In this chapter, unless the context otherwise requires,
'i~ (1) “adult” means an individual who has reached the age of majority,
~ 0D "agency" means any person certified, licensed, or otherwise specially empowered by 

w regulation to place minors for adoption;
"child” means a son or daughter, whether by birth or by adoption;

1 "commissioner* means the Pftmmissioner of hw lth and social services;
\ "court* means the superior court of this state, and, when the context requires, the 
jef another state empowered to grant petitions tot adoption or guardianship or to 

i parental rights;
^department* means the Department of Health and Social Services;

-place child” means a minor who is not likely to be adopted or to obtain a 
i by reason of physical or mental disability, emotional disturbance, recognised 
i of physical or mental disease, age, membership in a sibling group, racial or 

or any combination of these conditions;
' means a person who has not readied the age of majority; 
abuse of a minor” means a sexual offense defined in AS 11.41.434, , ,

n ^ ^ ^ ^ ^ U .4 1 ,4 3 8 , or U.41.440; / S
assault” means a sexual offense defined in AS 11.41.410 or 11.41.420; 

ot” means the spouse of a natural parent of the child residing in the 
<9 lch 84 SLA 1974; am 9 5 ch 36 SLA 1977; am 9 20 ch 140 SLA 1986;

115 ch 50 SLA 1987; am 99 4, 5 ch 204 SLA 1990)

~  Ponwrty AS 30.15.240. Re- Crow references. — For ege of majority; «ee AS 
^ •J te orjcnutd in 1967 to alphabet- 26.20.010 — 25.20.020.

NOTES TO DECISIONS

> *• Oechipinu, 602 P.2d 442 Cited in Dept of Health *  Soe. Serve. v. Native
Villege of Cuiyun*. 151 P3d 355 (Alaska 2006).

259 Adoption 9 25.23.240 1
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28-GH1587MJ.9
Strasbaugh

3/26/13

A M E N D M E N T  J
--------------------------------------------  - f

OFFERED IN THE HOUSE BY REPRESENTATIVE GRUENBERG

TO: CSHB 73(JUD), Draft Version "U"

Page 2, line 7, following "felonies;":

Insert "relating to the definition of sexual assault for the purpose of adoption and

the termination of parental rights in certain proceedings;"

Page 15, following line 27:

Insert a new bill section to read:

"* Sec. 30. AS 25.23.240(10) is amended to read:

(10) "sexual assault" means a sexual offense defined in AS 11.41.410 - 

11.41.427 fAS 11.41.410 OR 11.41.420];"

Renumber the following bill sections accordingly.

Page 22, line 18:

Delete "30"

Insert "31"

Page 22, line 29:

Delete "sec. 43"

Insert "sec. 44"

l - 1 -



LEGAL SERVICES

(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M March 26, 2013

SUBJECT: Amendment to CSHB 73(JUD): Definition of "Sexual Assault" in 
Adoption Statutes (Work Order No. 28-GH1587\U.8)

TO:

FROM: Kathleen jStrasHaugh

Please find enclosed the amendment you requested changing the definition of sexual 
assault in AS 25.23, the adoption statutes. Third degree sexual assault has been added. 
As we discussed, these definitions apply to all of AS 25.23. The changes would have the 
effect of allowing a court to terminate parental rights under AS 25.23.180(c)(3), if the 
child was conceived as a result of an act in violation of AS 11.41.425, as well as 
AS 11.41.410 and 11.41.420 (first and second degree sexual assault).

For your information, here are the four statutes in question:

Sec. 11.41.410. Sexual assault in the first degree.
(a) An offender commits the crime of sexual assault in the first 

degree if
(1) the offender engages in sexual penetration with another person 

without consent of that person;
(2) the offender attempts to engage in sexual penetration with 

another person without consent of that person and causes serious physical 
injury to that person;

(3) the offender engages in sexual penetration with another person
(A) who the offender knows is mentally incapable; and
(B) who is in the offender's care
(i) by authority of law; or
(ii) in a facility or program that is required by law to be licensed by 

the state; or
(4) the offender engages in sexual penetration with a person who 

the offender knows is unaware that a sexual act is being committed and
(A) the offender is a health care worker; and
(B) the offense takes place during the course of professional 

treatment of the victim.
(b) Sexual assault in the first degree is an unclassified felony and is 

punishable as provided in AS 12.55.



Representative Max Gruenberg
March 26, 2013
Page 2

Sec. 11.41.420. Sexual assault in the second degree.
(a) An offender commits the crime of sexual assault in the second 

degree if
(1) the offender engages in sexual contact with another person 

without consent of that person;
(2) the offender engages in sexual contact with a person
(A) who the offender knows is mentally incapable; and
(B) who is in the offender's care
(i) by authority of law; or
(ii) in a facility or program that is required by law to be licensed by 

the state;
(3) the offender engages in sexual penetration with a person who 

the offender knows is
(A) mentally incapable;
(B) incapacitated; or
(C) unaware that a sexual act is being committed; or
(4) the offender engages in sexual contact with a person who the 

offender knows is unaware that a sexual act is being committed and
(A) the offender is a health care worker; and
(B) the offense takes place during the course of professional 

treatment o f the victim.
(b) Sexual assault in the second degree is a class B felony.

Sec. 11.41.425. Sexual assault in the third degree.
(a) An offender commits the crime of sexual assault in the third 

degree if the offender
(1) engages in sexual contact with a person who the offender 

knows is
(A) mentally incapable;
(B) incapacitated; or
(C) unaware that a sexual act is being committed;
(2) while employed in a state correctional facility or other 

placement designated by the commissioner of corrections for the custody 
and care of prisoners, engages in sexual penetration with a person who the 
offender knows is committed to the custody of the Department of 
Corrections to serve a term of imprisonment or period of temporary 
commitment;

(3) engages in sexual penetration with a person 18 or 19 years of 
age who the offender knows is committed to the custody of the 
Department of Health and Social Services under AS 47.10 or AS 47.12 
and the offender is the legal guardian of the person; or

(4) while employed in the state by a law enforcement agency as a 
peace officer, or while acting as a peace officer in the state, engages in 
sexual penetration with a person with reckless disregard that the person is



in the custody or the apparent custody of the offender, or is committed to 
the custody of a law enforcement agency.

(b) In this section, "peace officer" has the meaning given in AS
01.10.060.

(c) Sexual assault in the third degree is a class C felony.

If I may be of further assistance, please advise.

Representative Max Gruenberg
March 26, 2013
Page 3
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LEGAL SERVICES

(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mai Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol
Juneau, Alaaka 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M  Q a  A- g J O - M March 26,2013

SUBJECT: Amendment to CSHB 73(JUD): Definition of "Sexual Assault” in 
Adoption Statutes (Work Order No. 28-GH1587\U.8)

TO:

FROM:

Please find enclosed the amendment you requested changing the definition of sexual 
assault in AS 25.23, the adoption statutes. Third degree sexual assault has been added. 
As we discussed, these definitions apply to all of AS 25.23. The changes would have the 
effect of allowing a court to terminate parental rights under AS 25.23.180(c)(3), if the 
child was conceived as a result of an act in violation of AS 11.41.425, as well as 
AS 11.41.410 and 11.41.420 (first and second degree sexual assault).

For your information, here are the four statutes in question:

Sec. 11.41.410. Sexual assault in the first degree.
(a) An offender commits the crime of sexual assault in the first 

degree if
(1) the offender engages in sexual penetration with another person 

without consent of that person;
(2) the offender attempts to engage in sexual penetration with 

another person without consent of that person and causes serious physical 
injury to that person;

(3) the offender engages in sexual penetration with another person
(A) who the offender knows is mentally incapable; and
(B) who is in the offender's care
(i) by authority of law; or
(ii) in a facility or program that is required by law to be licensed by 

the state; or
(4) the offender engages in sexual penetration with a person who 

the offender knows is unaware that a sexual act is being committed and
(A) the offender is a health care worker; and
(B) the offense takes place during the course of professional 

treatment of the victim.
(b) Sexual assault in the first degree is an unclassified felony and is 

punishable as provided in AS 12.55.



Representative Max Gruenberg
March 26,2013
Page 2

Sec. 11.41.420. Sexual assault in the second degree.
(a) An offender commits the crime of sexual assault in the second 

degree if
(1) the offender engages in sexual contact with another person 

without consent of that person;
(2) the offender engages in sexual contact with a person
(A) who the offender knows is mentally incapable; and
(B) who is in the offender's care
(i) by authority of law, or
(ii) in a facility or program that is required by law to be licensed by 

the state;
(3) the offender engages in sexual penetration with a person who 

the offender knows is
(A) mentally incapable;
(B) incapacitated; or
(C) unaware that a sexual act is being committed; or
(4) the offender engages in sexual contact with a person who the 

offender lotows is unaware that a sexual act is being committed and
(A) the offender is a health care worker; and
(B) the offense takes place during the course of professional 

treatment of the victim.
(b) Sexual assault in the second degree is a class B felony.

Sec. 11.41.425. Sexual assault in the third degree.
(a) An offender commits the crime of sexual assault in the third 

degree if the offender
(1) engages in sexual contact with a person who the offender 

knows is
(A) mentally incapable;
(B) incapacitated; or
(C) unaware that a sexual act is being committed;
(2) while employed in a state correctional facility or other 

placement designated by the commissioner of corrections for the custody 
and care of prisoners, engages in sexual penetration with a person who the 
offender knows is committed to the custody of the Department of 
Corrections to serve a term of imprisonment or period of temporary 
commitment;

(3) engages in sexual penetration with a person 18 or 19 years of 
age who the offender knows is committed to the custody of the 
Department of Health and Social Services under AS 47.10 or AS 47.12 
and the offender is the legal guardian of the person; or

(4) while employed in the state by a law enforcement agency as a 
peace officer, or while acting as a peace officer in the state, engages in 
sexual penetration with a person with reckless disregard that die person is



in the custody or the apparent custody of the offender, or is committed to 
the custody of a law enforcement agency.

(b) In this section, "peace officer" has the meaning given in AS
01.10.060.

(c) Sexual assault in the third degree is a class C felony.

If I may be of further assistance, please advise.

Representative Max Gruenberg
March 26,2013
Page 3

KJS:ljw
13-209.1jw

Enclosure



O f f e n s e s  A g a in st  t h e  P e r s o n  $  11.41.427

_  P34 _  (Alaaka Ct App. S*pt 23. 2009),
"lum opinion).

11.41.426. Sexual assault in the th ird  degree, (a) An offender commits the 
of sexual assault in the third degree if the offender 
engages in sexual contact with a person who the offender knows is 
mentally incapable;

Jg) incapacitated; or
(C) unaware that a sexual act is being committed;
#«) while employed in a state correctional facility or other placement designated by the 

.Jamisjioner of corrections for the custody and care of prisoners, engages in sexual 
- ^ j t ration with a person who the offender knows is committed to the custody of the 
d r tment of Corrections to serve a term of imprisonment or period of temporary
Munitment;
'  (S) engages in sexual penetration with a person 18 or 19 years of age who the offender 
tanws is committed to the custody of the Department of Health and Social Services under 

47.10 or AS 47.12 and the offender is the legal guardian of the person; or
(4) while employed in the state by a law enforcement agency as a peace officer, or while 

0/dag as a peace officer in the state, engages in sexual penetration with a person with 
disregard that the person is in the custody or the apparent custody of the 

gander, or is committed to the custody of a law enforcement agency.
* w (b) In this section, "peace officer” has the meaning given in AS 01.10.060.
1 *  (e) Sexual assault in the third degree is a class C felony. (5 3 ch 96 SLA 1988; am 8 9

di 4 SLA 1990; am $ 7 ch 79 SLA 1992; am ( 1 ch 33 SLA 2000, am §5 3, 4 ch 20 SLA
9011)

itevieor’a notM. — Subaectioa (b> w u enacted m  effective July 1.2011, added (a)(4), end made a related 
T* (d. Relettered in 2011, at which time former eubaac ityliatic change; added 4b) (now (c».

Sen (b) wee re lettered aa <c). Legislative hietory reports. — For governor’*
Croee referoncas. — For punishment, aee AS tranamittal letter concerning the amendment of cub- 

12J5.125(i) for imprisonment and AS 12.56.03* for .ection (a) by I 1. ch. 33. SLA2000(HB 99). aee 1999

rtiw

Ct

«.

House Journal 286.
Effect of amendments. — The 2011 amendment,

NOTES TO DECISIONS
red
* be Cited in Herreid v. State, 69 P. 3d 607 (Alaska Ct
wt App. 2003); Simon v. State, 121 P.3d 816 (Alaska Ct
to- App. 2005).
els
,k® See. 11.41.427. Sexual assault in the fourth degree, (a) An offender commits the
cl crime of sexual assault in the fourth degree if

(1) while employed in a state correctional facility or other placement designated by the 
commissioner of corrections for the custody and care of prisoners, the offender engages in

or. sexual contact with a person who the offender knows is committed to the custody of ths
*  Department of Corrections to serve a term of imprisonment or period of temporary
^  commitment;

(2) the offender engages in sexual contact with a person 18 or 19 years of age who the
* offender knows is committed to the custody of the Department of Health and Social
3d Services under AS47.10orAS47.12 and the offender ia die legal guardian of the person;
M or

*3) while employed in the state by a law enforcement agency as a peace officer, or while
* acting aa a peace officer in the state, the offender engages in sexual contact with a person 

with reckless disregard that the person is in the custody or the apparent custody of the 
offender, or is committed to the custody of a law enforcement agency.t

* <b) In this section, "peace officer" has the meaning given in AS 01.10.060.



159 A doption 9 25.23.240

(1) paid for a specified length of time not to extend after the child’s 18th birthday; and
(2) a deferred subsidy; in this paragraph, "deferred subsidy” means that no monetary 

reimbursement is paid to a family but other benefits are paid for the child.
(e) A subsidy granted under this section may not
(1) exceed the existing rate for foster care; or
(2) be changed without the written request or consent of the person caring for the 

child.
(d) The department shall review whether the amount of a subsidy granted for a child 

is appropriate on request of the person caring for the child.
(e) Subsidies shall be paid from the same public funds and in the same manner as 

fetter care payments. (9 1 ch 84 SLA 1974; am 9 4 ch 36 SLA 1977; am 9 1 ch 31 SLA 
2003; am 9 3 ch 38 SLA 2008)

Raviaor’i  note*. — Formerly AS 20.15.210. Re- 
mmbered in 19S2.

Effect of amendment*. — The 2008 amendment, 
effective May 23. 2008, rewrote the eecthm.

Sec. 25.23.220. Annual reevaluation of subtidy. [Repealed, § 4 ch 31 SLA 2003.]

See. 25.23.230. Regulations. The department shall adopt regulations necessary to 
implement the provisions of AS 25.23.185 — 25.23.240. (9 1 ch 84 SLA 1974; am 9 19 ch 
140 SLA 1986)

notes. — Formerly AS 20.16.230. Re* ,
in 1981

25.23.240. Definitions. In this chapter, unless the context otherwise requires,
(j) •adult* means an individual who has readied the age of majority;

: (g) 'agency” means any person certified, licensed, or otherwise specially empowered by 
Jrn or regulation to place minors for adoption;

"child” means a son or daughter, whether by birth or by adoption;
^commissioner” means the commissioner of health and social services;

|  “court* means the superior court of this state, and, when the context requires, the 
I  of another state empowered to grant petitions for adoption or guardianship or to 
Paste parental rights;
^ “department" means the Department of Health and Social Services;

•to-place child” means a minor who is not likely to be adopted or to obtain a 
i by reason of physical or mental disability, emotional disturbance, recognized 
°f physical or mental disease, age, membership in a sibling group, racial or 

, or any combination of these conditions;
' means a person who has not reached the age of majority; 
abuse of a minor” means a sexual offense defined in AS 11.41.434, 

U.41.438, or 11.41.440; / /
1 assault” means a sexual offense defined in AS 11.41.410 or 11.41.420; 

ent” means the spouse of a natural parent of the child residing in the 
L<* lch  84 SLA 1974; am 9 5 ch 36 SLA 1977; am 9 20 ch 140 SLA 1986; 

f15 *  50 SLA 1987; am 99 4, 5 ch 204 SLA 1990)

— Formerly AS 20.16.240. Ra­
ta. JH*"1**"1***1 in 1987

CroM reference*. — For aft of majority, see AS 
26.20.010 — 25.20.020.

NOTES TO DECISIONS

v- Oechiplntt, 602 P.2d 442 Cited in Dept of Health ft Soe. Serve, v. Native 
Village of Curyung, 151 P.3d 368 (Alaalu 2006).
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FISCAL NOTE ANALYSIS

Analysis

STATE O F A LA SK A  BILL NO. CSHB 73(JUD)
2013 LEG ISLATIV E SESSION

This b ill adds p ro b a tio n  and paro le  o ffice rs  to  th e  crim e o f  sexual assault in th e  3 rd and 4th degrees if  th e y  engage in 
ce rta in  sexual conduct w ith  th e ir  p roba tione rs  o r  parolees. This add ition  to  AS 11.41.425(a) and AS 11.41.427(a) 
w ill have no fiscal im pact on th e  D epa rtm en t o f C orrections (DOC).

In a d d itio n , th is  b ill does n o t a llo w  a person to  con tact a v ic tim  o r w itness if  th e y  are u nder o ffic ia l d e ten tio n  o r if  
th e y  have been o rde red  n o t to  con tac t th e  v ic tim  o r w itness as a co n d itio n  o f  paro le. This section w ill have no 
fisca l im pac t on DOC.

The b ill also requ ires  a person w h o  has been arrested fo r  a v io la tio n  o f  a cond ition  o f release associated w ith  a 
c rim e  o f  dom estic  v io lence  to  appear be fo re  a judge  be fo re  th e y  can be released. This does no t p resent a 
m easureab le  ad ju s tm e n t to  cu rre n t DOC practices and w ill n o t have a fiscal im pact on th e  D epartm en t.

Furthe r, th e  b ill sets lim its  on th e  am o u n t o f t im e  a de fendan t has to  request c red it fo r  t im e  served in a tre a tm e n t 
fa c ility . This w ill have no fisca l im pact on th e  D epartm en t.

The bill also rem oves th e  s ta tu te  o f lim ita tio n s  on d is tr ib u tio n  o f  ch ild  pornography, sex tra ffic k in g  (unclassified, 
class A, o r  p e rp e tra te d  against som eone w ho  is under th e  age o f 20), and hum an tra ffic k in g . The cu rre n t s ta tu te  o f 
lim ita tio n s  fo r  these  crim es is te n  years. The num ber o f prosecu tions th a t th is  change w ill a llo w  is m in im a l and th is  
section  w ill have no fiscal im pac t on DOC.

The bill requ ires  DOC, in consu lta tion  w ith  th e  D epa rtm en t o f Public Safety, to  deve lop  a m on ito r in g  program  fo r  
peop le  w h o  are o u t on bail fo r  sta lk ing o r  dom estic  v io lence  w h ich  includes a global pos ition ing  device o r  s im ila r 
techno logy . The d e ve lo pm e n t o f  th is  p rogram  w ill no t have a fiscal im pact on DOC. H ow ever, costs w ill be 
incu rred  by th e  im p le m e n ta tio n  o f such a program .

A d d itio n a lly , th e  b ill d isa llow s a suspended im pos ition  o f  sentence fo r  sex tra ffic k in g  crim es. C urren tly , suspended 

im p os ition s  o f  sentences are n o t used in such conv ic tions and, th e re fo re , th is  section w ill have no fiscal im pact on 
DOC.

The bill also requ ires  de fendan ts  w h o  have been conv ic ted  o f m ore  than  one coun t o f possession o r d is tr ib u tio n  o f 
ch ild  po rn o g rap h y  to  serve som e consecutive  t im e  fo r each count. "Som e consecutive  t im e "  cou ld  be as lit t le  as 
one  add itio na l day. O ver th e  past 4 years, th e  average nu m b e r o f counts a person has been conv ic ted  o f  fo r  these 
o ffenses has ranged fro m  1 to  10. A dd itiona l t im e  fo r  conv ic tions w ith in  th is  coun t range w o u ld  n o t have a fiscal 
im pact on DOC.

The b ill he ightens th e  im p o rta n ce  o f v ic tim 's  im pact s ta tem en ts  by requ iring  th a t th e y  be included in presentence 
repo rts  unless it  can be exp la ined w h y  th e  v ic tim  cou ld  no t be in te rv ie w e d . This is cons is tent w ith  cu rre n t DOC 
practices and w ill have no fisca l im pact on th e  D epartm en t.

(Revised 1/15/2013 OMB) Page 2 of 3



FISCAL NOTE ANALYSIS

Analysis Continued

STATE O F ALASKA BILL NO. CSHB 73(JUD)
2013 LEG ISLATIV E SESSION

The b ill also d isa llow s good t im e  fo r  those  w h o  have co m m itte d  a sexual fe lo n y  (unclassified o r  class A). Good tim e  
is t im e  th a t  can be deducted  fro m  a person 's sentence if  th e y  fo llo w  th e  rules o f th e  co rrec tiona l fa c ility  w h e re  th e y  
are being housed. Good t im e  is f lu id  and based on m any d iffe re n t fac to rs  w h ich  can have a p ronounced e ffe c t on a 
person 's  sentence. C urren tly , all o ffenses e lig ib le  fo r  good tim e  m ay receive a 33% reduction  in sentence 
leng th . H ow ever, th e re  are m any aggravating  c ircum stances w h ich  m ay p reven t th e  fu ll app lica tion  o f good 
tim e . The to ta l t im e  th a t each o ffe n d e r serves is ca lcu lated on an ind iv idua l basis. The D epa rtm en t is unable to  
q u a n tify  th e  am o u n t o f a dd itiona l t im e  th a t th is  w ill add to  each o ffe nd e r's  sentence, bu t w ill closely m o n ito r  th e  
fu tu re  fiscal im pacts o f th is  leg is la tion.

(Revised 1/15/2013 OMB) Page 3 of 3
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FISCAL NOTE ANALYSIS

Analysis

STATE OF ALASK A BILL NO. CSHB 73

2013 LEG ISLATIV E SESSION

The bill, w h ile  in p a rt addressing sex tra ffic k in g  and hum an tra ffic k in g  specifica lly, also streng thens th e  law  in several 

o th e r  areas inc lud ing  p ro te c tio n  fo r  v ic tim s o f  sexual assault and dom estic  v io lence. It also makes changes in th e  law  
o f  c rim in a l p rocedure . The b ill w o u ld  adop t c rim ina l penalties fo r  p ro b a tio n  and paro le  o ffice rs  w ho  engage in sexual 

p e n e tra tio n  o r  sexual co n tac t w ith  persons on p ro b a tio n  o r paro le. It makes changes in th e  s ta tu te  o f lim ita tio n s  fo r  
sex tra ffic k in g  and hum an tra ffic k in g . It adopts  a tim e  lim it w ith in  w h ich  to  bring a cla im  o f  c red it fo r  t im e  served 
against a sentence. It requ ires  a th le tic  coaches to  re p o rt to  a u th o rit ie s  if  th e  coach has reasonable cause to  suspect 
th a t  a ch ild  has been abused o r neg lected. It a llow s th e  c o u rt to  decide th a t th e  O ffice  o f C h ild ren 's  Services need n o t 
m ake reasonable  e ffo rts  to  re u n ite  a ch ild  w ith  th e  ch ild 's  fa m ily  i f  th e  p a re n t o r guard ian has co m m itte d  sexual 
abuse aga inst th e  ch ild  o r  a n o th e r ch ild  o f th e  p a ren t o r  gua rd ian , o r  if  th e  p a ren t o r  guard ian is reg is te red  o r 
req u ire d  to  reg is te r as a sex o ffende r.

The b ill w o u ld  also requ ire  a d e fen d a n t a rres ted  fo r  a v io la tio n  o f  a co n d itio n  o f release in connection  w ith  a 

dom estic  v io lence  c rim e  to  be held in custody u n til a c o u rt has th e  o p p o r tu n ity  to  de te rm in e  w h e th e r  th e  d e fendan t 
shou ld  be re leased again and on w h a t cond itions.

The b ill w o u ld  a llo w  a person to  b ring  a civ il action  at any t im e  th a t  is based on conduc t by a d e fen d a n t th a t  is fe lo n y  

sex tra ffic k in g  o r fe lo n y  hum an tra ffic k in g  o r  sta lking.

A d d itio n a lly , th e  b ill w o u ld  give a c o u rt th e  a u th o r ity  to  o rd e r a d e fen d a n t to  be m o n ito re d  by GPS o r s im ila r 
te ch no lo g y  as a c o n d itio n  o f bail release in a m a tte r  charg ing a dom estic  v io lence  c rim e  o r s ta lk ing.

The c o m m itte e  s u b s titu te  rem oves th e  poss ib ility  o f  a GPS o rd e r in connec tion  w ith  a civil p ro te c tive  o rde r. It 
am ends th e  fo r fe itu re  p rov is ion  fo r  sex tra ffic k in g  to  m ake th e  fo r fe itu re  d isc re tiona ry  w ith  th e  c o u rt and o n ly  a fte r a 

conv ic tion .

The o rig ina l b ill w o u ld  o v e rtu rn  Collins v. State, 287 P. 3d 791 (Alaska App. 2012). The co m m itte e  s u b s titu te  w o u ld  do 
so, to o , b u t th e  c o m m itte e  su b s titu te  w o u ld  n o t specifica lly address th e  issue o f th e  yo u th  o f th e  o ffe nd e r.

(Revised 11/5/12 OMB) Page 2 of 2
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FY2014
Appropria tion
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G overnor's 

FY2014 
R equest

O ut-Y ear C ost Estim ates

OPERATING EXPENDITURES FY 2014 FY 2014 FY 2015 FY 2016 FY 2017 FY 2018 FY 2019
Personal Services 
T  ravel 
Services 
C om m odities 
C apita l O utlay 
G rants & Benefits 
M isce llaneous
Total Operating 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Fund Source (Operating Only
N one
Total 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Positions
Full-tim e
Part-tim e
T em porary

Change in Revenues

Estimated SUPPLEMENTAL (FY2013) cost: 0.0

Estimated CAPITAL (FY2014) cost: 0.0

ASSOCIATED REGULATIONS
Does the bill d irect, o r w ill the  bill result in, regulation changes adopted by you r agency? No
If yes, by w ha t date are the regulations to be adopted, amended or repealed?

W hy this fiscal note differs from previous version:__________________________________________________________________________
The com m ittee substitu te  fo r HB 73 am ends the sections o f the bill tha t had in itia lly resulted in the fisca l im pact to  the D ivision of 
A laska  S ta te  T roopers._______________________________________________________________________________________

Prepared By: 
Division 
Approved By:

Kelly Howell, Special Assistant to the Commissioner
Office of the Commissioner
Joseph A. Masters, Commissioner

Phone: (907)465-4336
Date: 03/22/2013 04:38 PM
Date: 03/22/13

Department of Public Safety
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FISCAL NOTE ANALYSIS

Analysis

STATE OF A LA SK A  BILL NO. HB073
2013 LEG ISLATIV E SESSION

The c o m m itte e  s u b s titu te  fo r  HB 73 rem oves th e  GPS m on ito r in g  re q u ire m e n t fro m  under th e  pu rv ie w  o f th e  
D e p a rtm e n t o f Public Safety (DPS) to  th e  D epa rtm en t o f  C orrections (DOC) and specifies th a t th e  gu ide lines fo r  th e  
m o n ito r in g  p rog ram  w ill be deve loped  by DOC in consu lta tion  w ith  DPS.

There  is no fiscal im pac t associated w ith  th e  consu lta tion  in deve lop ing  th e  m on ito r in g  p rogram  gu ide lines w ith  
DOC, and because im p le m e n ta tio n  o f th e  m o n ito r in g  p rogram  was m oved fro m  DPS to  DOC th e re  is no longer a 

fisca l im p ac t to  th e  D ivision o f  Alaska S ta te  T roopers.

(Revised 1/15/2013 OMB) Page 2 of 2



FISCAL NOTE

Identifier (file name) CSHB073(JUD)-ACS-TRC-3-27-13

STATE OF ALASK A
2013 LEG ISLATIVE SESSION

Title Relating to Crimes, Victims, Child Abuse, and Neglect

Sponsor
Requester

Rules by Request of the Governor
Governor

Bill Version
Fiscal Note Number
() Publish Date

Dept. Affected
Appropriation
Allocation

CSHB073(JUD)

Alaska Court System
Trial Courts

OMB Component Number 768

Expenditures/Revenues (Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

FY14
Appropriation

Requested

Included in 
Governor's 

FY14 
Request

O u t-Y e a r  C o s t E s tim a te s

OPERATING EXPENDITURES FY14 FY14 FY15 FY16 FY17 FY18 FY19
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants, Benefits
Miscellaneous

*** *** *** *** *** *** ***

TOTAL OPERATING *** *** *** *** *** *** ***

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL *** *** *** *** *** *** ***

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY13) operating costs   (separate supplemental appropriation required)
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY14) costs   (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? No
If yes, by what date are the regulations to be adopted, amended, or repealed? _____________  Discuss details in analysis section.

Why this fiscal note differs from previous version (if initial version, please note as such)__________________________________
This fiscal note revises the Analysis section of the prior note to accurately reflect the changed section numbers of the Committee 
Substitute and to delete references to sections that were eliminated from the initial version. The CS revised former Section 30 (now 
Section 29) so that the Judicial Council can comply with the bill without relying on the Court System to enter and download data for 
each felony sentencing, and the Court will not need to modify its case management system to capture that data. Therefore, the Court 
deleted the services costs shown in the initial version of the fiscal note.

Prepared by Nancy Meade, General Counsel  Phone 907-463-4736
Division Alaska Court System  Date/Time 3/27/13 1:00 PM

Approved by Nancy Meade for Christine Johnson, Administrative Director_____________  Date 3/27/2013______
Alaska Court System________________________________________________

(Revised 1/15/2013 OMB) Page 1 of 3



FISCAL NOTE A NA LY SIS

Analysis

STATE OF A LA SK A  BILL NO. CSHB073(JUD)

2013 LEG ISLATIV E SESSION

Expanded c rim e  d e fin it io n s : The House Jud ic iary C om m ittee  S ubs titu te  fo r  House Bill 73, am ong o th e r changes, 
extends th e  civ il and crim ina l s ta tu tes  o f  lim ita tio n s  fo r  fe lo n y  sex tra ffick in g , hum an tra ffic k in g , and ch ild  
p o rn o g rap h y  cases (sec. 2 and 11), categorizes ce rta in  conduc t by p roba tion  and paro le  o ffice rs  as sexual assaults 
(sec. 3 -8), expands th e  d e fin it io n  o f  un la w fu l con tac t in th e  f irs t  degree (sec. 9), p rov ides th a t ce rta in  p ro p e rty  
used by pa trons o f  p ro s titu te s  m ay be fo r fe ite d  (sec. 10), and expands th e  d e fin itio ns  o f "sexual fe lo n y "  and 
"sexua l o ffe nse " (sec. 23-24). The D epa rtm en t o f  Law has n o t p red ic ted  th e  num ber o f  a d d itio n a l new  case filings 
th a t w ill resu lt fro m  these  changes. The co u rt th e re fo re  concludes th a t th e  e ffec t o f  these  changes on th e  cou rt 
system  is in d e te rm in a te .

C onsidering v ic tim s : Section 29 o f  CSHB 73 requ ires th e  Alaska Judicial Council to  p rov ide  in fo rm a tio n  to  th e  
pub lic  b e fo re  a judge 's  re te n tio n  e lec tion  a b o u t a judge 's  cons ide ra tion  o f  v ic tim s w hen sen tencing  fe lo n y  
de fendan ts , i f  th e  o ffense  invo lved  a v ic tim . The co u rt system  does n o t an tic ipa te  a fiscal im pac t fro m  th is  section 
o f  th e  b ill.

Sections 40 and 41 o f  th e  b ill also concern th e  co u rt's  cons ide ra tion  o f v ic tim s in sentencing. The d irec t ru le  
changes w ill n o t resu lt in a fiscal im pac t to  th e  cou rt.

A pp lica tions  fo r  expand ing  inves tig a tion s : Section 15 o f  CSHB 73 a llow s th e  a tto rn e y  genera l to  app ly to  th e  cou rt 
fo r  a u th o riza tio n  to  in te rce p t com m un ica tions  fo r  ce rta in  hum an and sex tra ffic k in g  investiga tions. This is like ly to  
increase th e  nu m b e r o f  app lica tions to  th e  c o u rt fo r  these  orders. The co u rt cannot p re d ic t th e  num ber o f  these 
app lica tions  th a t w ill resu lt fro m  th is  change, b u t does no t expect th e  num ber to  be large and th e re fo re  does no t 
expect a s ign ifican t fiscal im pact fro m  th e  change in th is  section.

T hree -iudge  panels: Sections 1, 21, and 22 o f th e  bill in te n d  to  o ve rtu rn  Collins v. State, 287 P.3d 791 (Alaska App. 
2012). The c o u rt w ill n o t experience  any fiscal im pact fro m  th is  change.

D om estic  v io le n c e : CSHB 73 also a llow s a jud ic ia l o ffice r to  o rd e r a person charged w ith  o r  conv ic ted  o f a c rim e 
in vo lv ing  dom estic  v io lence  o r s ta lk ing  to  p a rtic ipa te  in a GPS m on ito r in g  program  (sec. 12-13). P ro tective  orders 
m ust co n ta in  a specific  w a rn ing  th a t th e  pena lty  fo r  v io la tio n  cou ld  be up to  $10 ,000 (sec. 25-26). These revisions 
w ill have no fiscal im pact on th e  co u rt.

Section 14 o f  th e  b ill requ ires persons a rres ted  fo r  v io la tio n  o f a co n d itio n  o f  release th a t  was im posed in 
con n ec tio n  w ith  a c rim e  o f  dom estic  v io lence  to  appear be fo re  a jud ic ia l o ffic e r fo r  a rra ig n m e n t be fo re  being 
re leased fro m  custody. This w ill n o t have a financ ia l im pac t on th e  c o u rt system  since a rres ted  persons are 
a rra igned  by ju d ic ia l o ffice rs  now , and w h e th e r th e  person is in custody o r  o u t o f  custody w hen  he o r  she is 
a rra igned  is n o t s ign ifica n tly  fisca lly  d iffe re n t fo r  th e  c o u rt system.

Procedura l changes and re q u ire m e n ts : O the r sections o f  th e  b ill change th e  process fo r  a d m ittin g  pa rticu la r 
ev idence  o f a sexual assault v ic tim 's  past h is to ry  (sec. 16 and 43), change th e  process fo r  a d e fendan t being 
sen tenced to  c la im  c re d it fo r  t im e  spen t in tre a tm e n t (sec. 17-18), d isa llow  a suspended im p os ition  o f  sentence fo r  
sex tra ff ic k in g  crim es (sec. 19), req u ire  th e  judge  to  im pose som e consecutive  te rm  o f  im p riso n m e n t fo r  m u ltip le  
ch ild  po rn o g rap h y  crim es (sec. 20), a llow  th e  co u rt to  d e te rm in e  th a t reasonable e ffo rts  to w a rd s  fa m ily  
re u n ifica tio n  are n o t req u ire d  if  th e  pa ren t has c o m m itte d  sexual abuse against his o r
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Analysis Continued

FISCAL NOTE A NA LY SIS

STATE O F A LA SK A  BILL NO. CSHB073(JUD)

2013 LEG ISLATIVE SESSIO N

her ch ild  o r is a sex o ffe n d e r (sec. 35), change th e  cou rt ru le  on d iscovery o f  ce rta in  ch ild  po rnog raphy  m ateria ls  
(sec. 39), and rem ove th e  t im e  re s tr ic tio n  in th e  evidence ru le  concern ing  adm iss ib ility  o f  ce rta in  p rio r acts (sec. 42). 
Im p le m e n tin g  these  changes w ill n o t resu lt in a fiscal im pact on th e  c o u rt system.

Provis ions w ith  no d irec t im p a c t: F inally, ce rta in  sections o f  CSHB 73 do n o t im pac t th e  co u rt's  day-to -day 
o pe ra tions , and th e re fo re  have no fiscal im pac t on the  co u rt system . They c la rify  d e fin itio ns  (sec. 27-), a llo w  th e  
V io le n t Crimes C om pensation Board to  com pensa te  v ic tim s o f  hum an and sex tra ffic k in g  and e xp lo ita tio n  o f  m inors 
(sec. 28), m ake ce rta in  prisoners ine lig ib le  fo r  "good  t im e "  deductions (sec. 30), a lte r  ce rta in  procedures concern ing 
a d m in is tra tive  subpoenas fro m  th e  a tto rn e y  genera l (sec. 31-34), and m ake ce rta in  persons m an da to ry  rep o rte rs  o f 
suspected harm  to  a ch ild  (sec. 36-38).
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FISCAL NOTE

Identifier (file name) HB73-AJC-2-6-13

STATE OF A LASKA
2013 LEG ISLATIV E SESSION

Title An Act relating to sex trafficking and DVSA crimes

Sponsor
Requester

Rules by Request of the Governor
Governor

Bill Version
Fiscal Note Number
() Publish Date

Dept. Affected 
_ Appropriation 

Allocation

HB 73

Alaska Court System
Judicial Council
Judicial Council

OMB Component Number 771

Expenditures/Revenues (Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

FY14
Appropriation

Requested

Included in 
Governor's 

FY14 
Request

O u t-Y e a r  C o s t E s tim a te s

OPERATING EXPENDITURES FY14 FY14 FY15 FY16 FY17 FY18 FY19
Personal Sen/ices
Travel
Sen/ices
Commodities
Capital Outlay
Grants, Benefits
Miscellaneous

65.4 65.4 65.4 65.4 65.4 65.4

TOTAL OPERATING 65.4 0.0 65.4 65.4 65.4 65.4 65.4

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 65.4 65.4 65.4 65.4 65.4 65.4
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL 65.4 0.0 65.4 65.4 65.4 65.4 65.4

POSITIONS
Full-time 1 1 1 1 1 1
Part-time
Temporary

ICHANGE IN REVENUES'

Estimated SUPPLEMENTAL (FY13) operating costs   (separate supplemental appropriation required)
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY14) costs   (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? No
If yes, by what date are the regulations to be adopted, amended, or repealed? _____________  Discuss details in analysis section.

Why this fiscal note differs from previous version (if initial version, please note as such)____________________________________
Initial version.

Prepared by E. J. Pavsek, Fiscal Officer____________________________________________ Phone 279-2526 Ext. 5
Division Alaska Judicial Council Date/Time 2/6/13 2:30 PM

Approved by Larry Cohn, Executive Director________________________________________  Date 2/6/2013
Alaska Judicial Council
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FISCAL NOTF. ANALYSIS

Analysis

STATE O F A LA SK A  BILL NO. HB73
2013 LEG ISLATIV E SESSION

Section 30 o f  HB 73 requ ires  th e  Alaska Judicia l Council to  p rov ide  in fo rm a tio n  to  th e  pub lic  be fo re  a ju d g e ’s 
re te n tio n  e lec tion  a bou t th e  judge 's  com p liance  w ith  requ irem en ts  to  cons ider p a rticu la r v ic tim  in fo rm a tio n  w hen 

sen tenc ing  th e  d e fen d a n t. In FY 12, th e re  w e re  4,832 fe lo n y  sentencings s ta tew ide . The n u m b e r o f  fe lo n y  
sen tencings increases every year. If th e  leg is la tu re  in tends fo r  th e  Judicia l Council to  in d e p en d e n tly  m o n ito r  judges ' 
com p liance  (as opposed to  re ly ing  on c o u rt system  data), th e  Council w ill need to  o b ta in  aud io  record ings o f  all 

fe lo n y  sentencings; lis ten to  th e  record ings; assess judges ' com pliance ; and e n te r and analyze data fo r  each judge . 
The C ouncil w o u ld  need to  h ire  one fu ll- t im e  em p loyee  to  accom plish th is  w o rk . This fiscal n o te  estim ates th e  cost 
o f  a fu ll- t im e  Range 11 em ployee.

(Revised 1/15/2013 OMB) Page 2 of 2



FISCAL NOTE

Identifier (file name) HB073-ACS-TRC-1-25-13_____________________________ Dept. A ffected Alaska Court System
Title Relating to Crimes, Victims, Child Abuse and Neglect Appropriation ____________ Trial Courts
________________________________________________________________________ Allocation ___________________________
Sponsor  Rules by Request of the_Governor___________  ___________________________
Requester_________  Governor______________________OMB Component Number 768

STATE O F A LA SK A  Bill Version HB073
2013 LEG ISLATIVE SESSIO N  Fiscal Note Number ______________

0  Publish Date ______________

E x p e n d itu re s /R e v e n u e s _________________________________________ (Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

FY14
Appropriation

Requested

Included in 
Governor's 

FY14 
Request

O u t-Y e a r  C o s t E s tim a te s

OPERATING EXPENDITURES FY14 FY14 FY15 FY16 FY17 FY18 FY19
Personal Services 
T ravel 
Services 
Commodities 
Capital Outlay 
Grants, Benefits 
Miscellaneous

20.0

TOTAL OPERATING 20.0 *** *** *** *** *** ***

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 20.0
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL 20.0 *** *** *** *** *** ***

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY13) operating costs   (separate supplemental appropriation required)
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY14) costs   (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? No
If yes, by what date are the regulations to be adopted, amended, or repealed? _____________  Discuss details in analysis section.

Why this fiscal note differs from previous version (if initial version, please note as such)_______
Initial version.

Prepared by  Nancy Meade, General Counsel  Phone 907-463-4736
Division  Alaska Court System_______________________ Date/Time 1/25/13 11:00 AM

Approved by Nancy Meade for Christine Johnson, Admnistrative Director_____________  Date 1/25/2013_______
Alaska Court System_______________________________________________

(Revised 1/15/2013 OMB) Page 1 of 3



Analysis

FISCAL NOTE ANALYSIS

STATE O F A LA SK A  BILL NO. HB073

2013 LEG ISLATIVE SESSION

Expanded c rim e  d e fin it io n s : House Bill 73, am ong o th e r changes, extends th e  s ta tu tes  o f  lim ita tio n s  fo r  fe lo n y  sex 
tra ffic k in g , hum an tra ffic k in g , and ch ild  pornography cases (sec. 2 and 9), categorizes ce rta in  conduct by p ro b a tio n  
and paro le  o ffice rs  as sexual assaults (sec. 3-6), expands th e  d e fin it io n  o f  un law fu l con tac t in th e  f irs t  degree (sec. 
7), p rov ides th a t ce rta in  p ro p e rty  used by pa trons o f p ro s titu te s  w ill be fo rfe ite d  (sec. 8), and expands th e  
d e fin it io n s  o f  "sexual fe lo n y "  and "sexua l o ffe nse " (sec. 22-23). The D epa rtm en t o f Law has n o t p red ic ted  th e  
n u m b e r o f a d d itio na l new  case filings th a t w ill resu lt fro m  these  changes. The co u rt th e re fo re  concludes th a t th e  
e ffe c t o f  these  changes on th e  c o u rt system  is in de te rm ina te .

C onsidering v ic tim s : Section 30 o f  HB 73 w o u ld  requ ire  th e  Alaska Judicia l Council to  p rov ide  in fo rm a tio n  to  th e  
pub lic  b e fo re  a judge 's  re te n tio n  e le c tio n  a bou t a judge 's  com pliance  w ith  requ irem en ts  th a t he o r she consider 
p a rticu la r v ic tim  in fo rm a tio n  w hen sen tencing  fe lony  de fendants. The co u rt system  is uncerta in  w h a t m echanism  
w o u ld  be used to  cap tu re  da ta  th a t  th e  Council may need to  com p ly  w ith  th e  req u ire m e n t, bu t i t  is p robab le  th a t 
th e  c o u rt w ou ld  need to  change its ju d g m e n t fo rm s and seek a m o d ifica tio n  to  its e lec tro n ic  case m anagem ent 
system  in o rd e r to  cap tu re  th is  in fo rm a tio n  in a fo rm  th a t is re tr ie va b le  and usable. Based on costs o f  past 
m od ifica tio n s , th e  co u rt estim a tes th a t a m od ifica tio n  to  C ourtV iew  to  record and use data on th is  issue w o u ld  be 
$20,000 .

Sections 40 and 41 o f th e  b ill also concern  th e  cou rt's  cons ide ra tion  o f v ic tim s in sentencing. The d irec t ru le 
changes w ill n o t resu lt in a fisca l im p ac t to  th e  court.

A pp lica tions fo r  expand ing  in ve s tig a tion s : Section 12 o f  HB 73 a llow s th e  a tto rn e y  genera l to  app ly to  th e  co u rt 
fo r  a u tho riza tio n  to  in te rc e p t com m un ica tions  fo r  ce rta in  hum an and sex tra ffic k in g  investiga tions. This is like ly  to  
increase th e  n u m b e r o f  app lica tions  to  th e  c o u rt fo r  these  o rders. The c o u rt cannot p red ic t th e  nu m b e r o f these 
app lica tions th a t w ill resu lt fro m  th is  change, bu t does no t expect th e  nu m b e r to  be large and th e re fo re  does not 
expect a s ign ifican t fiscal im pac t fro m  th e  change in th is  section.

Three-iudge  panels: Sections 1, 20, and 21 o f  th e  b ill in te n d  to  o ve rtu rn  Collins v. S tate, 287 P.3d 791 (Alaska App. 
2012). The c o u rt w ill n o t experience  any fiscal im pact fro m  th is  change.

D om estic  v io le n ce : HB 73 also a llow s a jud ic ia l o ffice r to  o rd e r a person charged w ith  o r conv ic ted  o f  a c rim e 
invo lv ing  dom estic  v io lence  to  pa rtic ip a te  in a GPS m o n ito r in g  program  (sec. 10) and a llow s a p ro te c tive  o rd e r 
issued fo r  s ta lk ing, sexual assault, o r  dom estic  v io lence  to  inc lude an o rd e r th a t th e  responden t pa rtic ip a te  in a 
GPS m on ito r in g  p rog ram  (sec. 24-26). The p ro te c tive  o rd e r m ust con ta in  a specific  w arn ing  th a t th e  pe n a lty  fo r  
v io la tio n  cou ld  be up to  $10 ,000 (sec. 27). These revisions w ill have no fiscal im pac t on th e  cou rt.

Section 11 o f  th e  b ill requ ires persons arrested  fo r  v io la tio n  o f  a co n d itio n  o f  release th a t was im posed in 
connec tion  w ith  a c rim e  o f dom e s tic  v io lence  to  appear be fo re  a ju d ic ia l o ffic e r fo r  a rra ignm en t b e fo re  being 
released fro m  custody. This w ill n o t have a financ ia l im pac t on th e  c o u rt system  since arrested  persons are 
arra igned by ju d ic ia l o ffice rs  now , and w h e th e r th e  person is in custody o r  o u t o f  custody w hen he o r she is 
arra igned is n o t s ign ifica n tly  d iffe re n t fo r  th e  c o u rt system.

Procedural changes and re q u ire m e n ts : O the r sections o f  th e  b ill change th e  process fo r  a d m ittin g  pa rticu la r 
ev idence o f a sexual assault v ic tim 's  past h is to ry  (sec. 13), change th e  process fo r  a de fendan t being sentenced to  
c la im  c re d it fo r  t im e  spen t in tre a tm e n t (sec. 16 -1 7 ), d isa llow  a suspended im p os ition  o f  sentence fo r  sex 
tra ffic k in g  crim es (sec. 18), requ ire  th e  judge  to  im pose som e consecutive  te rm  o f im p riso n m e n t fo r  m u ltip le  ch ild  
po rnog raphy  crim es (sec. 19), a llo w  th e  c o u rt to  de te rm in e  th a t reasonable  e ffo rts  to w a rd s  fa m ily  reu n ifica tio n  
are n o t requ ired  i f  th e  p a ren t has c o m m itte d  sexual abuse against his o r
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FISCAL NOTE ANALYSIS

Analysis Continued

STATE OF ALASK A BILL NO. HB073
2013 LEG ISLATIVE SESSION

her ch ild  o r is a sex o ffe n d e r (sec. 36), change th e  co u rt ru le  on d iscovery o f  certa in  ch ild  po rnography m ateria ls  
(sec. 39), and rem ove th e  t im e  re s tr ic tio n  in th e  evidence ru le  concern ing  adm iss ib ility  o f  ce rta in  p r io r  acts (sec.
42). Im p le m e n tin g  these  changes w ill n o t resu lt in a fisca l im pact.

Im m u n ity  and p riv ilege  c la im s: Sections 1 4 ,1 5 , 43, and 44 revise th e  process d e te rm in in g  w h e th e r a w itness has a 
va lid  c la im  o f a p riv ilege  aga inst s e lf- inc rim in a tion , and a llow  fo r  an im m ed ia te  appeal o f  a co u rt's  decision th a t a 
w itness  has a va lid  c la im  o f p riv ilege. The c o u rt w ill n o t have a fiscal im pac t fro m  im p le m e n tin g  these  changes.

Provisions w ith  no d irec t im p a c t: F inally, ce rta in  sections o f  HB 73 do n o t im pact th e  co u rt's  day-to -day opera tions, 
and th e re fo re  have no fiscal im p ac t on th e  co u rt system. They c la rify  d e fin itio ns  (sec. 28), a llow  th e  V io le n t Crimes 
C om pensation  Board to  com pensa te  v ic tim s o f hum an and sex tra ffic k in g  and e x p lo ita tio n  o f m inors (sec. 29), m ake 
ce rta in  prisoners ine lig ib le  fo r  "g oo d  t im e "  deductions (sec. 31), a lte r ce rta in  procedures concern ing  ad m in is tra tive  
subpoenas fro m  th e  a tto rn e y  genera l (sec. 32-35), and m ake ce rta in  persons m an da to ry  repo rte rs  o f suspected 
harm  to  a ch ild  (sec. 37-38).
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FISCAL NOTE
S T A T E  O F  A L A S K A
2013  L E G IS L A T IV E  S E S S IO N

Identifier (file name) 0587-DPS-DET-01-11-13
Title Sex Trafficking and DVSA Crimes

Bill Version

Fiscal Note Number

(H) Publish Date

_ Dept. Affected 
Appropriation 
Allocation

HB 73
1

1 /16 /13

Public Safety
Alaska State Troopers

AST Detachments
Sponsor
Requester

Rules by Request o f the Governor
Governor

Expenditures/Revenues

 OMB Com ponent Number

(T h o u sa n d s  o f  D o lla rs)________

2325

Note: Am ounts do not include inflation unless otherwise noted below.

FY14
Appropriation

Requested

Included in 
Governor's 

FY14 
Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY14 FY14 FY15 FY16 FY17 FY18 FY19
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants, Benefits
Miscellaneous

1,693.1

TOTAL OPERATING 1,693.1 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 1,693.1
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL 1,693.1 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
Full-time
Part-time
Tem porary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY13) operating costs
(discuss reasons and  fund  source(s) in analysis section)

Estimated CAPITAL (FY14) costs
(discuss reasons and  fund  source(s) in analysis section)

(separate supplemental appropriation required) 

(separate capital appropriation required)

ASSOCIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency?
If yes, by what date are the regulations to be adopted, amended, or repealed? 7/1/2014

Yes

Discuss details in analysis section.

W hy this fiscal note differs from previous version (if initial version, please note as such)
Not applicable, initial version.

Prepared by Kelly Howell, Special Assistant to the Commissioner  Phone (907) 269-5591
Division Office of the Commissioner  Date/Time 1/11/13 3:38 PM

Approved by Joseph A. Masters, Commissioner_______________________________________ Date 1/11/2013______
Departm ent of Public Safety____________________________________________
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F ISC A L  N O T E  A N A L Y S IS  #1

Analysis

S T A T E  O F  A L A S K A  B IL L  N O . H B  7 3
2013 L E G IS L A T IV E  S E S SIO N

S e c tio n s  24  a n d  26 o f  th e  b ill a llo w  th e  c o u r t  to  o rd e r  th e  re s p o n d e n t o f  a lo n g - te rm  d o m e s tic  v io le n c e  o r  

s ta lk in g /s e x u a l assa u lt p ro te c t iv e  o rd e r  to  p a r t ic ip a te  in  a m o n ito r in g  p ro g ra m  u s ing  a g lo b a l p o s it io n in g  d e v ice  o r  

s im ila r  te c h n o lo g ic a l m eans th a t  m e e t th e  g u id e lin e s  fo r  a m o n ito r in g  p ro g ra m  a d o p te d  b y  th e  D e p a r tm e n t o f  P ub lic  

S a fe ty  (DPS).

DPS d oes  n o t  have  g u id e lin e s  fo r  a m o n ito r in g  p ro g ra m  and a n tic ip a te s  th e  n eed  to  a d o p t n e w  a d m in is tra t iv e  

re g u la t io n s  t o  im p le m e n t th e s e  g u id e lin e s . I t  is e x p e c te d  th a t  w o rk  on  th e  re g u la tio n  p ro je c t  w o u ld  beg in  o n ce  th e  

b ill is passed and  re g u la tio n s  w o u ld  be a d o p te d  b y  July 1, 2014 .

In im p le m e n t in g  a m o n ito r in g  p ro g ra m , DPS e n v is io n s  fo l lo w in g  a s im ila r  p rocess  to  th a t  o f  th e  D e p a r tm e n t o f  

C o rre c tio n s  (DOC) w h e re b y  i t  w o u ld  c o n tra c t  w ith  a th ird -p a r ty  v e n d o r  to  c o n d u c t th e  m o n ito r in g .  DOC re p o r ts  an 

a p p ro x im a te  d a ily  c o s t o f  $ 3 2 .4 5  f o r  e le c tro n ic  m o n ito r in g , w h ic h  uses ra d io  f re q u e n c y  te c h n o lo g y  to  m o n ito r  

o ffe n d e rs  b u t does n o t t ra c k  th e m . It is e x p e c te d  th a t  th e  d a ily  c o s t o f  m o n ito r in g  o f  re s p o n d e n ts  us ing  s a te ll ite -  

based  te c h n o lo g y  to  in c lu d e  tra c k in g  w il l  be  h ig h e r.

A t  an y  t im e , th e re  a re  a p p ro x im a te ly  1 2 0 0  a c tiv e  lo n g -te rm  d o m e s tic  v io le n c e  p ro te c t iv e  o rd e rs  (va lid  fo r  up  to  12 

m o n th s )  an d  2 5 0  a c tiv e  s ta lk in g /s e x u a l a ssa u lt p ro te c t iv e  o rd e rs  (va lid  fo r  u p  to  six m o n th s ) . A ssum ing  

a p p ro x im a te ly  10 p e rc e n t o f  re s p o n d e n ts  w o u ld  be o rd e re d  t o  p a r t ic ip a te  in  th e  m o n ito r in g  p ro g ra m , and  assu m in g  

DPS w o u ld  c o v e r  th e  costs o f  th e  m o n ito r in g ,  th e  c a lc u la tio n  is as fo llo w s :

C a lc u la tio n

$ 3 5 /d a y  x 36 5  days = $ 1 2 ,7 7 5  c o s t p e r d o m e s tic  v io le n c e  p ro te c t iv e  o rd e r  re s p o n d e n t x  120  re s p o n d e n ts  = 

$ 1 ,5 3 3 ,0 0 0  a n n u a l co s t

*P LU S *

$ 3 5 /d a y  x 183  days = $ 6 ,4 0 5  co s t p e r s ta lk in g /s e x u a l assau lt p ro te c t iv e  o rd e r  re s p o n d e n t x 25 re s p o n d e n ts  = 

$ 1 6 0 ,1 2 5  a n n u a l c o s t

TO TAL ESTIM ATED A N N U A L COST = $ 1 ,6 9 3 ,1 2 5

T h e  t r u e  fis c a l im p a c t w ill be  a ffe c te d  b y  th e  a c tu a l n u m b e r o f  re s p o n d e n ts  th a t  a re  o rd e re d  to  p a rt ic ip a te  in  a 

m o n ito r in g  p ro g ra m , and  w h e th e r  th e  c o u r t  o rd e rs  th e  re s p o n d e n t to  pa y  fo r  th e  co s t o f  m o n ito r in g .

(Revised 11/5/12 OMB) P age 2 of 2



FISCAL NOTE

Identifier (file name) 0587-DPS-R&I-01 -11-13

STATE O F ALASK A
2013 LEG ISLATIVE SESSION

Title Sex Trafficking and DVSA Crimes

Bill Version
Fiscal Note Number
(H) Publish Date

_ Dept. Affected 
Appropriation 
Allocation

HB 73

1/16/13

Public Safety
Statewide Support

Criminal Records and Identification
Sponsor
Requester

Rules by Request of the Governor
Governor

E x p e n d itu re s /R e v e n u e s

 OMB Component Number

(Thousands o f Dollars)_______

1190

Note: Amounts do not include inflation unless otherwise noted below.

FY14
Appropriation

Requested

Included in 
Governor's 

FY14 
Request

O u t-Y e a r  C o s t E s tim a te s

OPERATING EXPENDITURES FY14 FY14 FY15 FY16 FY17 FY18 FY19
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants, Benefits
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY13) operating costs
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY14) costs
(discuss reasons and fund source(s) in analysis section)

(separate supplemental appropriation required)

(separate capital appropriation required)

ASSOCIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? 
If yes, by what date are the regulations to be adopted, amended, or repealed?

No
Discuss details in analysis section.

Why this fiscal note differs from previous version (if initial version, please note as such)
Not applicable, initial version.

Prepared by Kelly Howell, Special Assistant to the Commissioner_____________________  Phone (907) 269-5591
Division Office of the Commissioner___________________________________________  Date/Time 1/11/13 3:30 PM

Approved by Joseph A. Masters, Commissioner_____________________________________  Date 1/11/2013______
Department of Public Safety__________________________________________

(Revised 11/5/2012 OMB) Page 1 of 2



FISCAL NOTE A NA LY SIS #2

Analysis

This b ill as c u rre n tly  p roposed  w o u ld  have no fiscal im pac t to  th e  D iv is ion o f  S ta tew ide  Services, Sex O ffe nd e r/C h ild  
K idnapper R eg is tra tion  un it.

STATE O F A LASKA BILL NO. HB 73______________
2013 LEG ISLATIVE SESSION

(Revised 11/5/12 OMB) Page 2 of 2



FISCAL NOTE
STATE O F A LASKA
2013 LEG ISLATIVE SESSION

Identifier (file name) 0587-DOC-OC-Q1-14-13
Title "An act relating to sex trafficking and DVSA crimes"

Bill Version
Fiscal Note Number
(H) Publish Date

Dept. Affected 
'Appropriation 
Allocation

HB 73

1/16/13

DOC
Admin and Support

Commissioner's Office
Sponsor
Requester

Rules Committee
Governor OMB Component Number 694

Expenditures/Revenues (Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

FY14
Appropriation

Requested

Included in 
Governor's 

FY14 
Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY14 FY14 FY15 FY16 FY17 FY18 FY19
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants, Benefits
Miscellaneous

*** *** *** *** *** *** ***

TOTAL OPERATING *** *** *** *** *** *** ***

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL *** *** *** *** *** *** ***

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY13) operating costs
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY14) costs
(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? 
If yes, by what date are the regulations to be adopted, amended, or repealed? ______

0.0 (separate supplemental appropriation required)

0 ,0  (separate capital appropriation required)

No
Discuss details in analysis section.

Why this fiscal note differs from previous version (if initial version, please note as such)

Prepared by 
Division 

Approved by

Kevin Worley, Director Phone 907-465-4641
Department of Corrections - Administrative Services Date/Time 1/14/13 2:00 PM

Leslie Houston, Deputy Commissioner Date 1/14/2013
Department of Corrections

(Revised 11/5/2012 OMB) Page 1 of 2



FISCAL NOTE ANALYSIS #3

Analysis _______________ ___________________ ____________________
This b ill adds p ro b a tio n  and pa ro le  o ffice rs  to  th e  c rim e  o f  sexual assault in th e  3 rd and 4 th degrees i f  th e y  engage in 
ce rta in  sexual co n d uc t w ith  th e ir  p ro b a tio n e rs  o r  paro lees. This a d d itio n  to  AS 11.41.425(a) and AS 11.41.427(a) w ill 
have no fiscal im p a c t on th e  D e p a rtm e n t o f  C orrections (DOC).

The b ill adds co n ta c t o f  a v ic tim  o r w itness  w h ile  under o ffic ia l d e te n tio n  to  th e  c rim e  o f  u n la w fu l co n ta c t in th e  1 st 
degree. This section  w ill have no fiscal im p ac t on DOC.

The b ill also requ ires  a person w h o  has been a rres ted  fo r  a v io la tio n  o f  a co n d itio n  o f  re lease associated w ith  a 
c rim e  o f  d o m e s tic  v io lence  appear b e fo re  a judge  be fo re  th e y  can be released. This does n o t p resen t a m easureable 
a d ju s tm e n t to  cu rre n t DOC practices and w ill n o t have a fiscal im pac t on th e  D epa rtm en t.

Furthe r, th e  b ill requ ires  a d e fe n d a n t w h o  is requesting  c re d it fo r  t im e  served, to  su b m it th e  request to  th e  c o u rt no 
la te r  th a n  10 days b e fo re  th e  sen tenc ing  o r  d ispos ition  hearing. This w ill have no fiscal im p ac t on th e  D epa rtm en t.

The b ill also rem oves th e  s ta tu te  o f  lim ita tio n s  on d is tr ib u tio n  o f  ch ild  pornography, sex tra ff ic k in g  (unclassified, 
class A, o r  p e rp e tra te d  aga inst som eone  w h o  is under th e  age o f 20), and hum an tra ffic k in g . The c u rre n t s ta tu te  o f 
lim ita tio n s  fo r  these  crim es is te n  years. The n u m b e r o f p rosecu tions th a t th is  change w ill a llo w  is m in im a l and th is  
section  w ill have no fiscal im p a c t on DOC.

A d d itio n a lly , th e  b ill d isa llow s a suspended im p o s itio n  o f  sentence fo r  sex tra ffic k in g  crim es. C urren tly , suspended 
im p o s itio n s  o f  sentences are n o t used in such conv ic tions  and, th e re fo re , th is  section  w ill have no fisca l im p ac t on 
DOC.

The b ill a lso requ ires  d e fendan ts  w h o  have been conv ic ted  o f  m ore  th a n  one co u n t o f  possession o r  d is tr ib u tio n  o f 
ch ild  p o rn o g rap h y  to  serve som e consecutive  t im e  fo r  each coun t. "Som e consecutive  t im e "  cou ld  be as lit t le  as one 
a d d itio n a l day. O ver th e  past 4 years, th e  average n u m b e r o f  coun ts  a person has been conv ic ted  o f  fo r  these 
o ffenses has ranged fro m  1 to  10. A d d itio n a l t im e  fo r  conv ic tions  w ith in  th is  co u n t range w o u ld  n o t have a fiscal 
im p a c t on DOC.

The b ill he igh tens  th e  im p o rta n ce  o f  v ic t im 's  im pact s ta te m e n ts  by requ ir ing  th a t th e y  be inc luded in  presentence 
re p o rts  unless it  can be exp la ined  w h y  th e  v ic tim  cou ld  n o t be in te rv ie w e d . This is co ns is ten t w ith  c u rre n t DOC 
practices and w ill have no fiscal im p a c t on th e  D epartm en t.

The b ill also d isa llow s good t im e  fo r  those  w h o  have c o m m itte d  a sexual fe lo n y  (unclassified  o r  class A). Good t im e  
is t im e  th a t  can be deducted  fro m  a person 's  sen tence  if  th e y  fo llo w  th e  rules o f  th e  co rre c tio n a l fa c ility  w h e re  th e y  
are be ing  housed. Good t im e  is f lu id  and is based on m any d iffe re n t fa c to rs  w h ich  can have a p ronounced  e ffe c t on 
a pe rson 's  sentence. C urren tly , all o ffenses e lig ib le  fo r  good t im e  m ay rece ive a 33% re d u c tio n  in sentence 
leng th . H ow ever, th e re  are m any aggrava ting  c ircum stances w h ich  m ay p re ve n t th e  fu ll app lica tio n  o f  good 

t im e . The to ta l t im e  th a t each o ffe n d e r serves is ca lcu la ted  on an ind iv idua l basis. The D e p a rtm e n t is unable to  
q u a n tify  th e  a m o u n t o f  a d d itio na l t im e  th a t  th is  w ill add to  each o ffe n d e r 's  sentence, b u t w ill c lose ly  m o n ito r  th e  
fu tu re  fiscal im pacts  o f  th is  leg is la tion .

STATE O F A LASKA BILL NO. H B  73_______________
2013 LEG ISLATIV E SESSION

(Revised 11/5/12 OMB) Page 2 of 2



FISCAL NOTE

Identifier (file name) 0587-LAW-CRIM-01-10-13

STATE O F ALASK A
2013 LEG ISLATIV E SESSION

Title An Act relating to sex trafficking and DVSA crimes.

Bill Version

Fiscal Note Number
(H) Publish Date

_ Dept. Affected 
Appropriation 
Allocation

HB 73

1/16/13

Law
Criminal

Sponsor
Requester

Rules by Request of the Governor
Criminal Justice Litigation

Governor OMB Component Number 2202

E x p e n d itu re s /R e v e n u e s (Thousands o f D ollars)
Note: Amounts do not include inflation unless otherwise noted below.

FY14
Appropriation

Requested

Included in 
Governor's 

FY14 
Request

O u t-Y e a r  C o s t E s tim a te s

OPERATING EXPENDITURES FY14 FY14 FY15 FY16 FY17 FY18 FY19
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants, Benefits
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY13) operating costs ________
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY14) costs ___________
(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? 
If yes, by what date are the regulations to be adopted, amended, or repealed?

(separate supplemental appropriation required)

(separate capital appropriation required)

No
Discuss details in analysis section.

Why this fiscal note differs from previous version (if initial version, please note as such)

Prepared by 
Division

Approved by

Loretta Withington, Division Operations Manager Phone 465-5427
Administrative Services Date/Time 1/10/13 12:00 AM

Michael C. Geraghty, Attorney General Date 1/10/2013
Department of Law

(Revised 11/5/2012 OMB) Page 1 of 2



FISCAL NOTE A NA LY SIS #4

Analysis

STATE OF A LA SK A  BILL NO. HB 73
2013 LEG ISLATIVE SESSION

The b ill, w h ile  in pa rt addressing sex tra ff ic k in g  and hum an tra ff ic k in g  specifica lly , also s treng thens  th e  law  in  several 
o th e r  areas inc lud ing  p ro te c tio n  fo r  v ic tim s  o f  sexual assault and dom estic  v io lence . It also m akes changes in th e  law  
o f  c rim in a l p rocedu re . The b ill w o u ld  a d o p t c rim ina l pena lties  fo r  p ro b a tio n  and paro le  o ffice rs  w h o  engage in sexual 
p e n e tra tio n  o r  sexual co n ta c t w ith  persons on p ro b a tio n  o r  paro le . It makes changes in th e  s ta tu te  o f  lim ita tio n s  fo r  
sex tra ff ic k in g  and hum an tra ffic k in g . It im p ro ve s  th e  p rocedu re  fo r  d e te rm in in g  w h e th e r  a w itness has a va lid  cla im  
o f  p riv ilege  n o t to  in c rim in a te  h im  o r  h e rse lf in  a pa rticu la r p rosecu tion ; and adopts  a t im e  lim it  w ith in  w h ich  to  bring 
a c la im  o f  c re d it fo r  t im e  served aga inst a sentence.

It requ ires  a th le tic  coaches to  re p o r t to  a u th o rit ie s  if  th e  coach has reasonable  cause to  suspect th a t a ch ild  has been 
abused o r  neg lected . It a llow s th e  c o u rt to  decide th a t th e  O ffice  o f  C h ild ren 's  Services need n o t m ake reasonable 
e ffo rts  to  re u n ite  a ch ild  w ith  th e  ch ild 's  fa m ily  i f  the  p a re n t o r  guard ian  has c o m m itte d  sexual abuse against th e  
ch ild  o r  a n o th e r ch ild  o f  th e  p a re n t o r  guard ian , o r  if  th e  p a re n t o r  guard ian  is reg is te red  o r  req u ire d  to  reg is te r as a 
sex o ffe n d e r.

The b ill w o u ld  also req u ire  a d e fe n d a n t a rres ted  fo r  a v io la tio n  o f  a co n d itio n  o f  release in  con n ec tio n  w ith  a 
d o m e s tic  v io le n ce  c rim e  to  be he ld  in cu s to dy  u n til a c o u rt has th e  o p p o r tu n ity  to  d e te rm in e  w h e th e r th e  d e fendan t 
shou ld  be re leased again and on w h a t co n d itio ns .

The b ill w o u ld  a llo w  a person to  b ring  a c iv il ac tion  at any t im e  th a t is based on co n d uc t by a d e fen d a n t th a t  is fe lo n y  
sex tra ff ic k in g  o r  fe lo n y  hum an tra ffic k in g .

A d d itio n a lly , th e  b ill w o u ld  g ive a c o u rt th e  a u th o r ity  to  o rd e r a d e fendan t, as a c o n d itio n  o f  bail release in a m a tte r  
charg ing  a dom e s tic  v io lence  c rim e , o r  to  o rd e r a responden t, as p a rt o f  a p ro te c tive  o rd e r fo r  sta lk ing , sexual 
assault, o r  d o m e s tic  v io lence , to  p a rtic ip a te  in an e lec tron ic  m o n ito r in g  p rog ram  under gu ide lines adopted  by the  
D e p a rtm e n t o f  Public Safety.

(Revised 11/5/12 OMB) Page 2 of 2



FISCAL NOTE
STATE O F A LASKA
2013 LEG ISLATIV E SESSION

Identifier (file name) Q587-DOA-OPA-1-14-13
Title An act relating to sex trafficking and DVSA crimes

Bill Version
Fiscal Note Number
(H) Publish Date

Dept. Affected
Appropriation
Allocation

HB 73
‘ CO RRECTED*

1/17/13

Administration

Sponsor
Requester

Rules by Request of the Governor

Legal and Advocacy Services 
Office of Public Advocacy

Governor OMB Component Number 43

E x p e n d itu re s /R e v e n u e s (Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

FY14
Appropriation

Requested

Included in 
Governor's 

FY14 
Request

O u t-Y e a r  C o s t E s tim a te s

OPERATING EXPENDITURES FY14 FY14 FY15 FY16 FY17 FY18 FY19
Personal Sen/ices
Travel
Services
Commodities
Capital Outlay
Grants, Benefits
Miscellaneous

*** *** *** *** *** *** ***

TOTAL OPERATING *** *** *** *** *** *** ***

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL *** *** *** *** *** *** ***

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY13) operating costs 0.0 (separate supplemental appropriation required)
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY14) costs 0.0 (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? No
If yes, by what date are the regulations to be adopted, amended, or repealed? _____________  Discuss details in analysis section.

Why this fiscal note differs from previous version (if initial version, please note as such)
Not applicable, initial version.

Prepared by Richard Allen, Director  Phone 907-269-3504
Division Office of Public Advocacy  Date/Time 1/10/13 3:10 PM

Approved by Curtis Thayer, Deputy Commissioner___________________________________ Date 1/14/2013_____
Department of Administration_________________________________________

(Revised 11/5/2012 OMB) Page 1 of 2



FISCAL NOTE ANALYSIS #5 **CORRECTED**

STATE OF ALASKA BILL NO. HB 73
2013 LEGISLATIVE SESSION

Analysis

The O ffice  o f Public Advocacy believes th a t  th e  proposed b ill w ill resu lt in m ore  ju ry  tr ia ls  as w e ll as m ore  pre  and 
post tr ia l litig a tio n . The rep re se n ta tio n  o f  ind iv idua ls charged w ith  sex o ffenses is expensive and o fte n  involves 
s ig n ifica n t investiga tion  and e xp e rt analysis. How ever, th e  O ffice o f  Public Advocacy canno t re liab ly  p red ic t th e  
n u m b e r o f  new  cases th a t  w ill be b ro u g h t under these provis ions o r th e  e x te n t th a t  costs m ay be increased fo r  
l it ig a tio n  o f  c rim ina l cases based on these  changes and th e re fo re , subm its  an in d e te rm in a te  fiscal note.

(Revised 11/5/12 OMB) Page 2 of 2



FISCAL NOTE
STATE O F ALASKA
2013 LEG ISLATIV E SESSION

Identifier (file name) 0587-DQA-PDA-1-14-13
Title An act relating to sex trafficking and DVSA crimes

Bill Version
Fiscal Note Number
(H) Publish Date

Dept. Affected 
_ Appropriation 
Allocation

HB 73
6 “ CORRECTED*
1/17/13

Administration

Sponsor
Requester

Rules by Request of the Governor

Legal and Advocacy Services 
Public Defender Agency

Governor OMB Component Number 1631

Expenditures/Revenues (Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

FY14
Appropriation

Requested

Included in 
Governor's 

FY14 
Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY14 FY14 FY15 FY16 FY17 FY18 FY19
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants, Benefits
Miscellaneous

*** *** *** *** *** *** ***

TOTAL OPERATING *** *** *** *** *** *** ***

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL *** *** *** *** *** *** ***

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY13) operating costs
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY14) costs
(discuss reasons and fund source(s) in analysis section)

(separate supplemental appropriation required) 

(separate capital appropriation required)

ASSOCIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? 
If yes, by what date are the regulations to be adopted, amended, or repealed?

No
Discuss details in analysis section.

Why this fiscal note differs from previous version (if initial version, please note as such)
Not applicable, initial version.

Prepared by Quinlan Steiner_____________________________________________________  Phone 907 334-4414
Division Public Defender Agency  Date/Time 1/10/13 12:12 AM

Approved by Curtis Thayer, Deputy Commissioner___________________________________ Date 1/14/2013_______
Department of Administration_________________________________________
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FISCAL NOTE ANALYSIS #6 ‘ ‘ CORRECTED**

STATE OF ALASKA BILL NO. HB 73
2013 LEGISLATIVE SESSION

Analysis

The b ill expresses leg is la tive  in te n t regard ing  re fe rra l to  th re e -ju d ge  panels; s ta ting  th a t  th e re  was no in te n t to  create  
new  o r a d d itio na l means fo r  persons conv ic ted  o f  sexual fe lon ies  to  o b ta in  re fe rra ls  to  a th re e -ju d ge  panel. The bill 
also lim its  re fe rra ls  to  th re e -ju d ge  panels fo r  persons conv ic ted  o f  sexual fe lon ies  and p ro h ib its  cou rts  fro m  
suspend ing  th e  im p os ition  o f  sentence fo r  a person conv ic ted  o f a sex tra ffic k in g  o ffense.

The b ill makes several m od ifica tio n s  to  cu rre n t crim es as fo llo w s : adds sections to  th e  crim es o f th ird  and fo u rth  
degree sexual assault to  inc lude  prov is ions re la tin g  to  acts engaged in by p ro b a tio n  and pa ro le  o ffice rs ; th e  c rim e  o f  
f irs t  degree  u n la w fu l co n tac t is m od ifie d  to  inc lude  th e  p ro h ib itio n  o f  co n tac t w ith  p ro te c te d  parties w h ile  a 
d e fe n d a n t is "u n d e r o ffic ia l d e te n tio n " ; expands th e  fo r fe itu re  req u ire m e n t in p ro s titu t io n  cases to  all pa trons o f 
p ro s titu te s — n o t ju s t those  g u ilty  o f fe lo n y  o ffenses; m od ifies  th e  s ta tu te  o f  lim ita tio n s  in re la tin g  to  ce rta in  o ffenses; 
adds lim ita tio n s  on th e  release o f  deta inees fo r  " fo r  v io la tio n  o f  a co n d itio n  o f  release in  connec tion  w ith  a crim e 
invo lv ing  dom estic  v io lence " and adds m u ltip le  prov is ions regard ing th e  use o f  GPS m o n ito r in g  in cases invo lv ing  
dom e s tic  v io lence ; and makes am endm ents  to  th e  s ta tu te  govern ing  w ire  taps; changes b o th  th e  procedures and 
law  govern ing  a d m iss ib ility  o f  a com p la in ing  w itness 's  sexual h is to ry  in tr ia ls  fo r  sexual assault, sexual abuse o f  a 
m ino r, u n la w fu l e x p lo ita tio n  o f  a m ino r, o r  an a tte m p t to  co m m it any o f these  offenses.

The b ill requ ires  th e  co u rt to  im pose a d d itio na l im p riso n m e n t fo r  m u ltip le  acts o f  d is tr ib u tio n  o f  ch ild  pornography, 
possession o f  ch ild  po rnog raphy , o r d is tr ib u tio n  o f  indecent m a te ria l to  m inors; am ends th e  d e fin it io n  o f  "sex 

o ffe nse " to  inc lude  fe lony-leve l p ro s titu t io n  and expands th e  d e fin it io n  o f  a "sexual fe lo n y "; changes requ irem en ts  
rega rd ing  w h a t th e  Alaska Judicia l Council m us t include  in its pub lished  e lection  re te n tio n  in fo rm a tio n ; am ends th e  
c u rre n t ru les rega rd ing  th e  use o f  subpoenas; decreases th e  ob liga tions  o f  OCS w here  th e  p a re n t has been fo u nd  to  
have c o m m itte d  a reg is tra tion  o f fe n s e ;" good t im e " c re d it is e lim in a te d  fo r  those  prisoners conv ic ted  o f  an 

unclassified  o r class A sexual fe lo n y ; and s tr ic t t im e  lim its  are set rega rd ing  app lica tions fo r  ja il c re d it fo r  t im e  spent 
in a tre a tm e n t p rog ram  and m od ifica tio n s  to  th e  bu rden  o f  p ro o f fo r  these app lica tions.

A d d itio n a lly , th is  b ill requ ires  th e  c o u rt to  co n d uc t a d irec t persona l in q u iry  under oa th  o f  a w itness c la im ing a F ifth 
A m e n d m e n t p riv ilege  and makes several changes to  th e  C rim ina l Rules, inc lud ing  th e  gu ide lines regard ing  discovery, 
p resen tence  and sen tenc ing  procedures, and th e  rules o f  evidence.

The Alaska Public D efender Agency believes th a t th e  proposed b ill w ill resu lt in m ore  ju ry  tr ia ls  as w e ll as m ore  pre 

and post t r ia l litig a tio n . The rep rese n ta tio n  o f  ind iv idua ls  charged w ith  sex o ffenses is expensive and o fte n  involves 
s ign ifican t inves tiga tion  and expert analysis. How ever, th e  Agency canno t re liab ly  p re d ic t th e  nu m b e r o f  new  cases 
th a t  w ill be b ro u g h t under these  prov is ions o r  th e  ex ten t th a t costs m ay be increased fo r  lit ig a tio n  o f  c rim ina l cases 
based on these  changes and th e re fo re , subm its  an in d e te rm in a te  fiscal note.

(Revised 11/5/12 OMB) Page 2 of 2



FISCAL NOTE

Identifier (file name) LL0587-DHSS-FLSW-01 -14-13

STATE O F ALASKA
2013 LEG ISLATIV E SESSION

Bill Version
Fiscal Note Number
(H) Publish Date

HB 73

1/16/13

Title Relating to DVSA and Trafficking crimes
_ Dept. Affected 
_ Appropriation 
Allocation

Health and Social Services 
Children's Services 

Front Line Social Workers
Sponsor
Requester

Rules Committee by Request of the Governor
Governor

E x p e n d itu re s /R e v e n u e s

 OMB Component Number

(Thousands o f Dollars)_______

2305

Note: Amounts do not include inflation unless otherwise noted below.

FY14
Appropriation

Requested

Included in 
Governor's 

FY14 
Request

O u t-Y e a r  C o s t E s tim a te s

OPERATING EXPENDITURES FY14 FY14 FY15 FY16 FY17 FY18 FY19
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants, Benefits
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY13) operating costs
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY14) costs
(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? 
If yes, by what date are the regulations to be adopted, amended, or repealed?

0.0 (separate supplemental appropriation required)

0 .0  (separate capital appropriation required)

No
Discuss details in analysis section.

Why this fiscal note differs from previous version (if initial version, please note as such)

Prepared by 
Division

Approved by

Christy Lawton, Director Phone 907-451-2096
Office of Children's Services Date/Time 1/14/13 2:00 PM

William Streur, Commissioner Date 1/14/2013
Department of Health & Social Services

(Revised 11/5/2012 OMB) Page 1 of 2



FISCAL NOTE ANA LY SIS #7

Analysis

STATE O F A LA SK A  BILL NO. HB 73
2013 LEG ISLATIV E SESSION

LL0587 has zero fiscal im p ac t on DHSS. This b ill w ill a lign Alaska S tate law  w ith  Federal CAPTA R eauthoriza tion  A ct o f 
2010 laws. U nde r th e  c u rre n t Alaska s ta tu te , OCS is ob liga ted  to  p rov ide  and d o cum en t re u n ifica tio n  e ffo rts  fo r  all 
ch ild ren . H ow ever, Federal law  provides p rovis ions th a t assure th a t th e  S tate does n o t requ ire  re u n ifica tio n  o f a 
surv iv ing  ch ild  w ith  a p a re n t w h o  has been fo u n d  by a c o u rt o f  law  to  be unable o r  u n fit  to  paren t.

(Revised 11/5/12 OMB) Page 2 of 2
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February 11,2013

ACLU
AMERICAN CIVIL LIBERTI ES UNION 
of  ALASKA

The Honorable Wes Keller, Chair 
The Honorable Bob Lynn, Vice-Chair 
House Judiciary Committee 
Alaska State House o f  Representatives 
State Capitol 
Juneau, AK 99801

via email: Rep.Wes.Keller@akleg.gov
Rep.Bob.Lvnn@akleg.gov

Re: House Bill 73 -  Omnibus Crime Bill
Constitutional Review

Chair Keller, Vice-Chair Lynn:

Thank you for the opportunity to submit written testimony regarding House 
Bill 73, the Omnibus Crime Bill.

The American Civil Liberties Union o f Alaska represents thousands o f 
members and activists throughout the State o f  Alaska who seek to preserve 
and expand individual freedoms and civil liberties guaranteed under the 
United States and Alaska Constitutions. In that regard, we appreciate the 
opportunity to provide the Committee with our constitutional analysis o f the 
proposed legislation.

We would be happy to work with the Committee and the Department o f  Law 
to answer any questions you may have, or propose or review revisions to the 
Bill.

The Backdrop of the Bill: Criminal Justice in Alaska

Operating the criminal justice system is rapidly becoming one o f the most 
expensive functions o f  the state o f Alaska. Virtually the entire budgets o f the 
Department o f  Corrections and the Department o f  Public Safety -  for which 
the governor is requesting $327 million and $208 million this year -  go 
exclusively to managing the massive security apparatus o f  the State o f

http://WWW.AKCLU.ORG
mailto:Rep.Wes.Keller@akleg.gov
mailto:Rep.Bob.Lvnn@akleg.gov
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Alaska. Large portions of the Department of Law’s budget, the Department o f Administration’s 
budget, and the Court System’s budget go to managing the costs associated with prosecuting 
criminal cases. The indirect costs of the criminal justice system to the state, such as by the 
increased filings o f Child in Need of Aid cases when parents are incarcerated, are difficult to 
calculate.

The imposition of enormous drains on the economic resources o f the state is often the result of 
proposed statutory revisions such as are set forth in HB 73. Fiscal notes prepared by many 
affected state agencies list the costs as “undetermined,” because no one knows exactly how much 
each provision of the law will cost.

However, reasonable educated guesses could be made regarding the costs. For instance, HB 73 
would eliminate the grant o f good time to prisoners convicted of a class A or unclassified sex 
offense. Individuals convicted o f an unclassified sex offense must be sentenced to at least 20 
years, but may be sentenced to as many as 99 years. AS 12.55.125(i)(l). Individuals convicted of 
a Class A sex offense must be sentenced to at least 15 years, but may be sentenced to as many as 
99 years. AS 12.55.125(i)(2). In 1999, 15 people were sentenced for an unclassified sex offense.1 
Due to the interim changes in the law, all o f them would have been sentenced to serve at least 20 
years, if sentenced today. If HB 73 passes, none of them would be eligible for mandatory parole 
on the basis of good time.

Assuming -  and this is likely an underestimation -  that about 15 people are convicted of 
unclassified sex offenses every year, and assuming -  and this is also likely an underestimation -  
that they are all sentenced to the mandatory minimum sentence, that means that at least 300 
person-years o f incarceration are handed down each year for unclassified sex offenses. If 
unclassified sex offenders become ineligible for mandatory parole, they will likely serve 100 
person-years more in custody, because the “good time” deduction is usually about one-third of 
the sentence. Each person-year o f incarceration costs the state about $48,000. So, just excluding 
“good time” credit for unclassified sex offenders could cost the state about $5 million in 
correctional costs for fifteen people. And each year, more offenders will be incarcerated for 
longer; by 2025, this bill have imposed on the state at least $53 million in incarceration costs to 
manage 165 people.

The same thing will be true o f Class A felony sex offenders. In 1999, 10 people were sentenced 
for Class A felony sex offenses.2 Now, they would each be sentenced to a mandatory minimum 
of 15 years; roughly, 150 person-years of sentences would be passed on this category of 
prisoners each year. Eliminating good time credit will tend to impose an extra 50 person-years of

1 Alaska Judicial Council, Alaska Felony Process: 1999, Table C -l at
http:/A¥ww.aic.state.ak.us/reports/Fel99FullReport.pdf.

2 Id.
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incarceration for Class A sex offenses each year, or roughly $2.5 million worth of incarceration 
costs for managing 10 people. These are very rough, likely very conservative estimates based on 
old data. But it is better to start framing the costs of our correctional policy in terms of some 
roughly estimated numbers rather than just declaring the costs to be “undetermined,” and putting 
a zero down on the bottom line.

Every year, there is a new omnibus crime bill. Every year, increases in grading of offenses are 
proposed; more mandatory minimums are proposed; and more limitations on means to manage 
our prison populations are imposed. Rarely if ever do these changes to our criminal justice 
policies reflect any systemic consideration of how much punishment is enough. Every year, we 
incrementally expand the scope of the criminal laws and criminal penalties without reference to 
any study or determination about what is happening on the ground in Alaska. And these 
incremental changes impose millions and millions o f dollars in future liabilities to be paid for by 
our children and grandchildren.

The governor’s FY 2004 budget for the Department of Corrections was $178 million; this year, it 
is $327 million, a growth of 83% in 10 years. But that budget line doesn’t tell the full story, 
because the costs of many of the most expensive policies won’t be fully realized for years to 
come. At some point, we will not be able to afford to build roads, bridges, and schools, because 
we will need the money to build another and another prison.

In the 21st century, the Legislature has access to the best criminal justice studies, and can look at 
what other states are doing to manage correctional costs in a way that improves public safety. 
The consensus opinion from almost any serious review o f Alaska criminal justice policy 
indicates that more focus should be put on preventing crime, treating the causes of crime, 
enabling the smooth re-entry into society of those leaving prison, and preventing recidivism of 
those who have previously offended. The Governor’s office appears to be focusing solely on a 
state policy that reflects misunderstanding and rejection o f the basic concepts reflected in 
criminology studies.

More and longer incarceration doesn’t solve any crime problem; over-incarceration may actually 
pose a threat to public safety. John Dillinger was first arrested for robbing a grocery store o f $50; 
after spending years in the Indiana state prison system, where he learned the fine point of how to 
rob a bank, his prison experiences helped turn him into career criminal. Today, in California, we 
see a state whose policies o f mass incarceration facilitated the creation of statewide prison gangs. 
Those prison gangs tended to become street gangs on the outside, creating a framework for 
organized crime throughout the state.

HB 73 also appears to ignore the basic statistics on recidivism. Sex offenses are extremely 
serious crimes and deserve to be met with a stern response from the state. However, sex 
offenders are also the least likely, among all offenders, to be rearrested or to commit another
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offense.3 Despite this extensively documented phenomenon, this bill would continue a long­
standing policy o f singling out sex offenders for mandatory minimum sentences and parole 
exclusions far beyond what is necessary to control those who have previously committed sex 
offenses.

Our founding fathers experienced the harsh hand of criminal investigations and prosecutions 
under the hand of Great Britain. Because of their experiences, they knew that the criminal justice 
apparatus was the most likely way for a government to deny the people their rights and liberty. 
Four of the ten amendments in the Bill o f Rights are aimed in large part at limiting the criminal 
justice system. We should not casually ignore the hazards to our collective liberty in an ever- 
snowballing criminal justice system.

Sectional Analysis

Section 1, 20, 21: Three-Judge Sentencing Panels in Certain Sex Offense Cases

As discussed above, the apparent conclusion in 2006 that “sex offenders usually have committed 
multiple sex offenses by the time they are caught, that they often do not respond to rehabilitative 
treatment, and that they therefore cannot be safely released into society” should be seriously 
questioned in light of Judicial Council’s recidivism study, showing that sex offenders were the 
least likely to be rearrested or to reoffend. Collins v. State, 287 P.3d 791, 796 (Alaska App. 
2012); see supra  note 3. Certainly, som e sex offenders may be repeat offenders who are 
particularly dangerous; however, painting all sex offenders with the same broad brush will tend 
to mask those who are truly dangerous and unnecessarily punish those least likely to reoffend. At 
minimum, it makes sense to allow three-judge panels to serve as a safety valve and to consider 
deviations from the presumptive sentencing range where individual facts dictate. None of the 
legislative findings show instances where the public safety has been jeopardized by these three- 
judge panels. Alaska judges are fit to make these determinations.

Sections 2 & 9: Expanding the List o f  Offenses Without a Statute o f Limitations

Section 2 would remove any statute o f limitation for civil actions arising out o f a claim of felony 
sex trafficking or felony human trafficking. Section 9 would remove any statute of limitations for 
crim inal prosecu tions  for certain sex trafficking offenses, human trafficking offenses, newly 
created sex offenses, and child pornography offenses.

3 Alaska Judicial Council, Criminal Recidivism in Alaska, at 4 , available at 
http://www.correct.state.ak.us/admin/docs/201 lProfile06.pdf: id. at 8; id. at 12.

http://www.correct.state.ak.us/admin/docs/201
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Nothing about the legislative record makes clear why these offenses are singled out for special 
treatment. Nor is there a common thread that links them all. Many of the listed offenses do not 
require that the victim be underage. For instance, AS 11.66.120 makes “advertising] . . . travel 
that includes commercial sexual conduct as enticement for the travel” a Class B felony. Under 
the bill, not only would it be a crime to advertise for a travel package including a visit to a legal 
brothel in Nevada, one could be prosecuted for this offense at any point until one dies, even if the 
charges are brought 50 years after an advertisement is published.

Statutes o f limitations on criminal charges serve an important purpose. Such statutes recognize 
that witness move, grow old, forget, and die. They recognize that it grows harder and harder to 
mount a successful defense to criminal charges as those charges grown stale. Statutes of 
limitations tend to preserve the reliability of and public trust in criminal proceedings. They also 
encourage prosecutors to focus their efforts on the most serious crimes.

Exceptions to the statute of limitations may be appropriate in some cases. For some offenses, like 
murder, the crime is so serious that many people believe the danger in letting such offenses go 
unprosecuted is worse than the hazard posed by trial on stale evidence. For other offenses, such 
as sex crimes against children who may be unable to report abuse or to participate effectively in 
a prosecution, the statute of limitations is extended or eliminated.

However, there is enormous hazard in slowly adding every offense in the book to the list of 
offenses exempted from the statute of limitations, regardless o f the offense’s seriousness or 
circumstances making prompt prosecution difficult. Adding B felonies and offenses unrelated to 
the minority of the victim to this list o f crimes exempt from statutes of limitations merely 
multiplies the already enormous number of opportunities for criminal prosecutions in Alaska.

Some might defend Section 9 by stating that prosecutors will use their discretion only to bring 
the most important cases and will not prosecute stale cases of dubious value. One might point to 
many recent cases, including the Ted Stevens prosecution, to question whether prosecutorial 
discretion and supposed lack of bias should be relied upon as a defense o f our liberties. However, 
Section 2, which deals with civil statutes of limitations, raises similar concerns, unmitigated by 
any o f the benefits that might inhere in prosecutorial discretion.

A party bringing a claim for monetary damages is by definition biased, and that party has little 
incentive to ignore old, stale claims. Allowing a party to bring private claims unrestricted by any 
statute o f limitations will allow that party to wait until the most opportune time to file the 
complaint. A claimant could simply wait until the best witness for the defendant has died and file 
suit then. Since defending oneself from even frivolous litigation entails a certain amount of cost, 
opening the door to all manner o f litigation for all of one’s life exposes ordinary people to the 
duty to defend themselves indefinitely against all manner of tort claims. If a claimant chooses not 
to file a case in some reasonable interval, for reasons unrelated to minority or disability, why 
should the state facilitate the delay of proceedings in a way which is harmful to justice and the 
truth-finding purpose of the courts?
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As a side note, our concerns about the endless extension of time in which to file criminal and 
civil complaints are particularly heightened with regard to the human trafficking laws, which we 
criticized as poorly drafted last year. The human trafficking law criminalizes, among other acts, 
“inducing] another person to engage in sexual conduct. . . or labor . . .  by deception.” AS 
11.41.360(a). This open-ended statute leaves ordinary dishonesty in sexual relations subject to 
prosecution, like lovers who falsely state they’ll be faithful to their partners or who misrepresent 
how many prior sexual partners they’ve had. It also allows felony punishment for misleading 
statements from an employer.

This year, the original error in the human trafficking bill is compounded by opening employers 
to endless litigation on labor cases and private sexual partners open to endless litigation on any 
matter arising from allegedly false representation to their partners. These problems serve only to 
make the implications o f a badly written law worse.

Sections 3, 4, 5 and 6: Sexual Contact with Supervisees by Probation/Parole Officers

The ACLU of Alaska generally supports the aims of Sections 3, 4, 5, and 6 of the bill. Sexual 
misconduct by adult and juvenile probation and parole officers poses a serious risk to vulnerable 
individuals in the state’s care. Probation and parole officers have great authority in determining 
whether a probationer or parolee is detained. Probation and parole officers should know that 
sexual contact with a probationer or parolee is not tolerated and subject to penalty. While most 
officers will fulfill their role professionally, the officer who wishes to abuse his authority should 
be strongly deterred from doing so.

Section 7: Barring Contact Between Victims and Offenders

The ACLU suggests the language in section 7 could be refined to clarify the law. The existing 
statute makes it clear that the “order” being violated must be in a sentencing order, bail order, or 
condition o f release, all o f which must be set by a judge or (in the case o f parole condition) the 
Parole Board.

The open-ended language in the bill states that a person may be convicted of the offense if he 
contacts a victim or witness he has been ordered not to contact while in official detention. The 
scope o f who may order him not to contact the victim or witness is unclear. Certainly, a judge 
committing a prisoner to jail could order the prisoner not to contact the victim or witness; those 
orders are clear, made in a hearing-type setting, and typically either written down or audio­
recorded.

However, the bill does not limit who can order the individual not to contact the witness or 
victim. Can someone be prosecuted for the offense merely because a correctional officer comes



House Judiciary Committee 
Constitutional Analysis o f  H.B. 73 
February 11, 2013 
Page 7

by his cell and tells him not to call a witness? The bill is silent on this point and -  unlike a 
sentence order, bail order, or condition of release -  the number of people who could issue an 
order to a detainee during his detention is very long. To prevent ambiguity that could be fatal to 
the new amendment, Section 7 should be amended to state that any order giving rise to charges 
under this section must be issued on the record or in writing by a judge or the parole board.

Section 13: Limiting Admission o f Evidence Relating to the Alleged Victim’s Sexual Conduct

This section seeks to balance several important rights, including the right o f the accused to a fair 
trial and the right of privacy for victims of sexual assault. The bill proposes that a criminal 
defendant should have to give notice that he wishes to introduce evidence relating to sexual 
conduct of the alleged victim at least five days prior to trial. This proposal has substantial value. 
While evidence of sexual conduct on other occasions may be relevant for some limited purposes 
at a trial, in many instances, improper use of information about the alleged victim’s sexual 
history is used to assassinate the alleged victim’s character.

The ACLU of Alaska would suggest a minor amendment to the language proposed in the bill. 
The bill mandates that the defendant file his motion five days before trial. However, the bill only 
permits the defendant to raise a motion to admit the evidence at trial if  the evidence was 
unavailable prior to trial. This bill creates a legal lacuna, where the prosecution could provide 
evidence two days before trial, and the defendant would be helpless to introduce the evidence. 
He could not meet the standard that the evidence was not presented to him before trial, because it 
was presented before trial; however, it was presented after he could have filed any motion to 
admit it.

A bill thwarting a defendant from presenting relevant evidence would clearly violate the due 
process right to a fair trial. Obviously, the bill must allow the defendant to make a motion at trial 
to admit certain evidence about the sexual conduct of the alleged victim if the evidence is not 
disclosed to the defendant at least five days prior to trial. Given the seriousness of the charges at 
issue, a defense attorney should not have to scramble to present a motion in an hour or two.

In light o f the affirmative duty o f the prosecutor to disclose potentially exculpatory evidence and 
the desire to avoid trials by ambush, the language requiring that the evidence be admitted at trial 
should also be removed. Some evidence may be potentially exculpatory and only relevant to the 
defendant’s theory of defense. The defendant should be free to introduce exculpatory evidence, 
even if the prosecution does not enter it at trial.

The ACLU of Alaska would suggest that the line “The defendant may apply for an order during 
trial if the request is based on evidence admitted at trial that was not available to the defendant 
before trial” be replaced with the line “The defendant may apply for an order during trial if the 
request is based on evidence that was not available to the defendant until 14 days before trial.”
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We read the term “available to the defendant” as including evidence independently discovered 
by defense investigation; otherwise, the statute would say too little. The prosecution has an 
affirmative constitutional and ethical duty to disclose exculpatory evidence, not merely to make 
it “available.” We trust that courts will read the statutory language “available to the defendant” 
without diminishing that prosecutorial obligation of affirmative disclosure. This section should 
also be read to set a basic minimum for announcing a defense. It should not be read to diminish a 
criminal court’s inherent authority to set its own deadlines for disclosure of evidence.

Sections 14, 15, 43, and 44: Examination o f  Witnesses Invoking the Right Against Self- 
Incrimination

The Fifth Amendment of the United States Constitution states that no one “shall be compelled in 
any criminal case to be a witness against himself.” U.S. Const., Arndt. V. The Alaska 
Constitution states a similar concept somewhat more broadly: “No person shall be compelled in 
any criminal proceeding to be a witness against himself.” Alaska Const., Art. I, Sec. 9.

Notwithstanding this very clear language, these sections propose that anyone who is compelled 
to appear in a criminal case, who invokes the right that two different constitutional conventions 
bestowed upon him, and whom the prosecutors decline to make immune, shall be compelled to 
testify before the court, so that the court can decide if there is a valid claim for immunity. No 
reason is given for compelling the testimony in question. It is unclear why a written proffer to the 
court would be inadequate, and nothing in the record shows that the proffer from the witness’s 
counsel has historically been inadequate.

The nominal protections against use of the information which is supposedly protected by the in 
cam era  nature o f the hearing are destroyed by Section 15, which requires that the court write 
detailed statements o f its findings of fact “explaining] the real or substantial danger that the 
proffer or testimony” would pose to the witness.

This proposed procedure wherein the witness’s in cam era  testimony would be “privileged and 
inadmissible for any purpose” but the Court would be required to write up its findings based on 
that testim ony a nd  relaying the substance o f  the testimony, obviously violates the constitutional 
protection against disclosure.

The only protection for the Court’s opinion -  which contains the substance of the protected 
testimony -  is that it is “sealed.” A “sealed” order is one which is “restricted to the judge and 
persons authorized by written order of the court.” Alaska R. Admin. 37.5(c)(5). It is unclear 
whether the statute even excludes the Department of Law from the scope of those authorized to 
obtain a copy of the trial court’s opinion reflecting the substance of the protected testimony.

Even assuming the Department of Law initially lacks access to the sealed opinion, the witness is 
compelled by law to testify and incriminate himself, knowing that the continued secrecy of his
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testimony is protected only by the willingness of a judge to exclude every person other than the 
judge from the scope o f his order sealing the document. The determination to unseal a document 
should be made by weighing whether the public interest in disclosure is outweighed by a 
legitimate interest in confidentiality. Alaska R. Admin. 37.6(b). The right of a person not to be 
compelled to incriminate himself is not subject to weighing tests. Constitutional protections must 
be respected by guarantees.

However, it is doubtful as to whether the bill even allows the Department to be excluded from 
the scope of those with access to this document. Section 15 guarantees that the Department of 
Law has a right to an immediate interlocutory appeal o f the order. If the Department isn’t entitled 
to obtain a copy of the order in the first place, it won’t know that it has any decision to appeal. 
Moreover, the Department of Law could (and almost certainly would) argue that, in order to 
appeal the trial court’s order, it would need to have a copy of the document to evaluate its claims. 
The only other alternative would be the absurd scenario in which the Department would 
somehow appeal an order that it was not allowed to read.

The bill suggests that one basis for appeal by the prosecution would be that the Court lacked a 
sufficient factual basis for its decision. If the Court fails to adequately explain the factual basis of 
its opinion, one presumes that the Department of Law will challenge the adequacy of the 
opinion. If the Court explains the factual basis for its reasoning in detail, the Court may be 
vindicated but the privilege would be lost. This proposal puts the right against self-incrimination 
in a vise from which it cannot escape.

The bill explicitly allows the compelled testimony of a person against himself. The only even 
plausible defense of such a process is that “the state has taken measures to remove the hazard of 
incrimination.” State v. Gonzalez, 853 P.2d 526, 530 (Alaska 1993). HB 73 instead seems set up 
to ensure that incrimination takes place, whether the state wins or loses.

Sections 16 and 17: Time Served Credit fo r  Rehabilitative Programs

This section mandates that a defendant provide notice 10 days before a sentencing hearing that 
he seeks time served credit for time spent in a residential rehabilitative program and disallows 
any claims for time credit requested after the date o f sentencing.

The proposal doesn’t have a clear basis in any obvious policy concern, and seems to fly in the 
face of others. The state certainly has an interest in encouraging detainees to attend treatment 
programs. If the state enacts policies that tend to deter people from seeking out substance abuse 
treatment and mental health treatment, how does that foster a legitimate state end? If this bill 
passes, a defense attorney would be required to inform his client that getting time served credit 
for treatment programs is very difficult, and that his client might be better off in jail, where at 
least he knows he’ll get credit for his time served.
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The bill also presents no real solution for what happens in the case where a person seeks to plead 
and be sentenced on the same day, such as for a minor misdemeanor case. It’s not plausible or 
feasible for a person to send notice regarding sentencing prior to a plea being entered.

If the concern embodied in this section is a record-keeping one, clarity at the time of sentencing 
could be much better accomplished by ordering treatment facilities receiving bailees to provide a 
notice to the court, prosecutor, and defense counsel when someone is admitted, and notice to the 
court, prosecutor, and defense counsel when someone is released. That way, time credit could be 
easily calculated at the time of sentencing. Erecting procedural barriers to time served credit for 
treatment programs seems calculated to accomplish nothing more than discouraging participation 
in treatment. Stamps are cheap; alcoholism and drug addiction aren’t.

Section 18: Removing Sex Trafficking Offenses from  the List o f  Offenses Eligible fo r  
Suspended Imposition o f Sentence

Suspended Imposition o f Sentence is virtually the only statutory diversionary program for 
criminal charges in Alaska. While many o f the offenses described in AS 11.66.110-135 are very 
serious, some are less so. AS 11.66.130 could be read broadly to allow prosecution of minor 
participants in prostitution operations, as it criminalizes “conduct that institutes, aids, or 
facilitates a prostitution enterprise.” One could read AS 11.66.130 so broadly as to criminalize 
all sorts o f acts by the victims of sex trafficking. If a victim of sex trafficking answers the phone 
at a massage parlor and puts a note in the calendar book, she has “aid[ed] or facilitate^] 
prostitution” in some sense. Does that make her no longer a victim? No, but it does make her a 
felon under Alaska law.

The first thing most sex trafficking advocates say is to stop prosecuting the victims. As long as 
victims are subject to prosecution, it will be difficult for them to seek protection. Section 18, by 
sweeping a lot of dissimilar conduct into the same basket, would bar merciful treatment to those 
who were merely minor participants in the criminal operation or who were generally the victims 
o f the operation. Section 18 should be rewritten to exclude the suspended imposition of sentence 
for offenses under AS 11.66.110 and 11.66.120 only.

Section 23: Making Engaging in Prostitution with a Person Under 20 a Registrable Sex 
Offense

As stated above, one of the problems inherent in the over-prosecution o f sex offenders is that 
current policy over-punishes many people unlikely to commit new crimes or pose a danger to the 
public. Section 23 illustrates the over-breadth of this movement. Our laws would classify a 
person who pays a 19-year-old for sex in the same category as a person who abducts, rapes, and 
murders children. Treating such dissimilar behavior similarly will diminish public trust in the 
registry.
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Moreover, it will impose on an undeserving individual many presumptions and legal handicaps; 
Section 36 of this same bill would make it easier for the state to remove children from the home 
o f a sex offender, yet patronizing a 19-year-old prostitute -  while not morally laudable -  does 
not necessarily make one an unfit parent. The effects of the sex offender registry are so sweeping 
that one should not casually add to the list of sex offenses on the registry.

No evidence is presented that a person who pays a 19-year-old for sex is somehow a dangerous 
individual. The ACLU of Alaska recognizes that prostitution is illegal. However, a 19-year-old is 
an adult in every jurisdiction in this country. The age of consent in Alaska is 16, and we house 
children as young as 16 in adult correctional facilities. A 19-year-old can vote, can be prosecuted 
as an adult for a criminal offense, can enlist in the army, and can make virtually every adult 
decision that a 50-year-old can (with a few exceptions like buying alcohol or running for the U.S. 
Senate). Without commending people who seek out prostitution, a reasonable person can readily 
recognize the relative moral difference between rape and prostitution with a consenting adult. 
Unfortunately, HB 73 does not.

Sections 24, 25, 26, 27and 28: Allowing GPS Surveillance Under a Protective Order

HB 73 would allow the imposition of a requirement that the subject of a protective order or 
stalking/sexual assault order submit to GPS surveillance of his whereabouts for six months or a 
year, without any jury verdict, finding o f probable cause, or even necessarily the attendance of 
the subject. Moreover, since a court granting emergency ex parte  relief under AS 18.65.855 can 
grant any relief authorized by AS 18.65.850(c), the bill would also allow a judge to impose GPS 
monitoring on an individual for 20 days even without any notice or opportunity to be heard. It is 
unclear how the subject o f an emergency order is supposed to comply with the GPS tracking 
provision o f the order as soon as he is given notice o f the order.

Protective orders impose real burdens on individuals, but generally they are negative', the subject 
o f the order cannot contact the petitioner, threaten her, or must stay away from  the petitioner’s 
home or office. Generally, even if the allegations are false or exaggerated, avoiding contact with 
someone who is upset enough to seek such an order is a good idea. Requiring the affirmative 
participation of the subject o f the order in the GPS program is thus a first for Alaska. It 
constitutes a substantial burden on the privacy of the individual subject to the order.

Allowing longstanding government surveillance of an individual on an ex parte  basis and 
without notice to the individual is a shocking invasion of individual privacy. While there may be 
extreme cases o f stalking, domestic abuse, or sexual assault where electronic surveillance might 
be appropriate, it is difficult to imagine any such compelling scenario where the state would not 
simply press criminal charges. If law enforcement or prosecutors are not promptly acting in 
response to victims of stalking, domestic abuse, or sexual assault with very credible, very 
compelling claims, the legislature should take that concern up with the Department o f Law or the
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Department of Public Safety rather than creating a private, ex parte  avenue for long-term 
surveillance and subject to substantial abuse by private actors with their own grudges, biases, and 
ulterior motives.

The ACLU also notes that the statute puts no restriction on what use the state can make of the 
information obtained pursuant to GPS surveillance; law enforcement can use it for collateral 
purposes unrelated to the alleged stalking or abuse.

Section 31: Expanding the List o f  Offenses Not Eligible fo r Good Time

We have already discussed this proposed expansion in our review of the general criminal justice 
backdrop o f this bill. We incarcerate an ever expanding number of prisoners, for longer and 
longer times, and often less and less serious reasons. The effect on our prisons has been striking. 
This section would eliminate unclassified and Class A sex offenses from good time calculations.

Along with the previously discussed financial problems, this section could impose some 
significant non-monetary problems. One reason for having “good time” rewards is to encourage 
good behavior from prisoners. As we are increasing the number of prisoners in custody, do we 
really want to house a lot o f prisoners on long sentences with no incentive to behave? This 
proposal puts correctional officers at risk by eliminating any incentive towards good behavior. It 
is bad correctional policy and bad public safety policy. The correctional officers in Alaska 
institutions deserve serious enactments from this body, not bills that put them in harm’s way.

Sections 32, 33, 34, and 35: Increased Authority fo r  Administrative Subpoenas from  Law 
Enforcement

The Department o f Law continues to seek expanded administrative subpoena power for its 
criminal investigations, avoiding the trouble o f complying with the warrant requirement in our 
Constitution. The original enactment was o f dubious constitutionality, but this bill allows for far 
more abuse.

The bill appears on its face to allow any attorney in the Department of Law to send a letter 
legally compelling an internet provider to produce information about the internet use from a 
particular location. Formerly, only the Attorney General himself could sign such a letter. Under 
this bill, many more letters could be sent, by many more attorneys. As long as the Attorney 
General is the only person who can sign such letters, there would at least be some accountability 
within the Department o f Law. Once any lawyer can sign such a letter, hundreds of Department 
lawyers will be able to demand information about internet usage without any oversight. The 
Attorney General will only be able to guess whether those letters issue for the purpose of 
criminal investigation, to find out what address unpopular on-line postings are coming from, or 
to track down some attorney’s ex-girlfriend.
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The privacy of Alaskans deserves better than a rubber stamp inquiry before their personal 
information is seized. The authority to seize individual records should not be disseminated 
widely and without control or supervision.

Upon review of the statement in support o f the bill from the Department of Law, it appears that 
the Department is taking the position that the attorney general may have only one designee. If so, 
that limitation should be clearly enunciated in statute. Section 35 could be rewritten to clarify 
that there may be only one attorney general’s designee.

Section 39: Restriction on Access to Evidence in Criminal Cases

This section would prohibit any release o f evidence to defense counsel that constitutes child 
pornography. Absent from the record is evidence of child pornography being misused by defense 
attorneys. Careful restrictions on how a defense attorney may use the evidence or how and when 
he may show the evidence to his client might be appropriate. Forcing defense attorneys to view 
the primary piece o f evidence in a case at the convenience o f the state, in a police station or 
prosecutor’s office, does not comport with basic due process or effective assistance of counsel. 
Careful review of the evidence is simply not possible in a prosecutor’s office.

The rule could also present substantial difficulty for attorneys located at a distance from the 
prosecutor’s office designated by the state; an attorney in Fairbanks can’t be expected to travel to 
Barrow just to look at evidence (or vice versa). While the rule would allow review of the 
evidence by an out-of-state  expert, it would still require an in-state expert to appear in person at 
the prosecutor’s office, which would also create significant difficulties for the in-state expert if 
he lived in a different city from the prosecution or the defense.

Further, some experts may be retained for the purposes of showing that the defendant did not or 
could not have knowingly put the file in question on the hard drive in question. Managing 
electronic evidence may require running diagnostics or specific programs on the data, a process 
impossible on someone else’s computer in the middle o f the prosecutorial office. Only by 
conveying a full copy o f the evidence to the defense can a person be adequately represented in 
such cases.

Section 40: Rejecting Pre-Sentence Reports Without Victim Impact Statements

Allowing victim impact statements may be helpful and appropriate at sentencing hearings. 
However, the problem with the proposed rule amendment is that it does not explain what should 
happen if the statements are not included. The rule says merely that the entire pre-sentence report 
should be rejected. Should the sentencing then proceed without any pre-sentence report? Should 
the Court simply discard all the existing research and information? Should the defendant -  who
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may be waiting in custody -  continue to await sentencing until an acceptable pre-sentence report 
is filed? If so, how long must he wait?

It seems counter-productive to reject the whole pre-sentence report in the absence of a victim- 
impact statement. The Alaska Constitution already guarantees the right to “be present at all 
criminal or juvenile proceedings where the accused has the right to be present [and] the right to 
be allowed to be heard, upon request, at sentencing.” Alaska Const., Art. I, Sec. 24. The 
prosecution, the Department o f Corrections, and the Office of Victim Services ought to be 
actively involved in consulting with the victim at sentencing. The victim also has a right to 
“timely disposition o f the case following the arrest of the accused.” Id.

A simpler solution might go as follows. Under existing criminal rules, the presentence report 
must be filed with the court 30 days prior to the sentencing date. Instead o f rejecting  the report, 
the legislature could state that, if a presentence report lacks a victim impact statement, the Court 
should notify the victim and the Office o f Victim’s Rights by mail of the date of sentencing and 
invite the victim to appear. The victim would then be able to appear in person at the sentencing, 
as contemplated by the constitution. The 30-day window should permit adequate notice to issue.

We hope that the House Judiciary Committee will note the multiple constitutional infirmities 
with the proposed language in HB 73.

While the ACLU of Alaska does not contest the State’s ability and duty to pass laws to 
protect public safety, as drafted, HB 73 goes far outside this permissible sphere.

The issues raised above present substantial Constitutional problems and would entangle the state 
in lengthy, costly, and needless litigation, should HB 73 pass as currently written.

Please feel free to contact the undersigned should you require any additional information. Again, 
we are happy to reply to any questions that may arise either through written or verbal testimony, 
or to answer informally any questions which Members o f the Committee may have.

Thank you again for the opportunity to share our concerns.

Conclusion

Jeffrey Mittman 
E xecutive D irector  
ACLU of Alaska
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cc: Representative Neal Foster, Ren .Neal .Foster@akleg. gov
Representative Max Gruenberg, Rep.Max.Gruenberg@akleg.gov 
Representative Gabrielle LeDoux, Rep.Gabrielle.LeDoux@akleg.gov 
Representative Charisse Millett, Rep.Charisse.Millett@akleg.gov 
Representative Lance Pruitt, Rep.Lance.Pruitt@akleg.gov
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February 5, 2013

Flouse Judiciary Committee 
State Capitol 
Juneau, AK 99801

Re: HB 73 -  Governor's Crime Bill

Dear House Judiciary Members:

For the record, my name is Peggy Brown and I am the Executive Director of the Alaska Network on Domestic 
Violence and Sexual Assault. The Network is a statewide, non-profit, membership organization representing 
18 community based programs throughout the state that provide direct services to victims of domestic 
violence and sexual assault.

We thank the Governor for bringing forth HB 73 and support many of its provisions which will eliminate the 
civil and criminal statute of limitations for sex trafficking, close a gap in the unlawful contact statute, prohibit 
probation/parole officers from engaging in sexual activity with individuals under their supervision, expand 
the authority of the VCCB to include claims of compensation from victims of sex trafficking, human trafficking 
and unlawful exploitation of a minor, and expand the rape shield law, among others.

Victim Safety and Right to Privacy

However, we are concerned about Sections 24-26 of the bill which would allow judges to order GPS 
monitoring as a condition in a civil proceeding. While certainly not intended to do so, for us, this creates a 
significant safety concern for victims.

Victims seek protective orders when they are trying to leave abusers. It is well documented that at this time 
of separation, abusers are most likely to seriously injure or kill victims. Domestic violence program 
advocates are trained to work with victims to develop safety plans, identify safe locations that are unknown 
to the abuser. These can include staying with family and friends or by obtaining their own safe, affordable 
housing. The very essence of safety planning and working with victims to determine safe places is that they 
are unknown and not disclosed the abuser.

For GPS monitoring to work, victims must disclose these "safe places" so that they can be set as zones of 
exclusion from which the abuser is not allowed to enter. These locations must be disclosed to the abuser in
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order for him to comply with this civil court order. This not only eliminates "safe places" for victims through 
disclosure to the defendant, but puts victims, their children and family and friends who are providing safe 
haven at risk.

Further, GPS monitoring systems that track victim's real-time locations not only violates a victim's right to 
privacy but has a significant unintended consequence. In our discussion with the National Network to End 
Domestic Violence, the director of victim safety and technology has found that companies retain the victim's 
location data and abusers and their attorneys have used this to subpoena those records and use the 
information to harass and intimidate victims. The NNEDV has not found a monitoring company that does 
not retain this information.

Finally, the Governor of Maine's Task Force report that we have provided to committee members made a 
specific finding that GPS monitoring is not appropriate in civil cases, and we agree. Allowing judges the 
discretion to add a condition to civil protective orders requiring GPS monitoring in this civil context 
eviscerates the safety that protective orders provide. Therefore, we ask that Sections 24-26 of the bill be 
removed and a new provision placed in sentencing/post-conviction statue(s).

Bail and Victim Consent

Section 10 of the bill adding GPS monitoring to bail conditions is also problematic for similar reasons. For a 
GPS monitoring program to be effective, victim safety must be paramount. As indicated above, to insure 
victim safety and privacy, victim consent is an absolute necessity BEFORE any GPS monitoring is ordered.

While a victim has a right to be present during a bail hearing, few often are present for various reasons 
ranging from relocating to a new "safe place" prior to the defendant's release, seeking safety in shelter or 
other reasons that vary individual to individual. GPS monitoring should NEVER be ordered absent victim 
consent and this is unlikely to happen at a bail hearing.

In reviewing some other states that have passed legislation allowing judges to order GPS monitoring as a 
bond condition or as part of sentencing post-conviction, several common themes emerged. First, of the 
states we looked at CT (three judicial districts), NY (Staten Island), MA (Newburyport), MN Ramsey County), 
ME (one rural and one urban TBD) and TN (Davidson County) all took the prudent and less costly approach of 
piloting a GPS monitoring program for domestic violence offenders in discrete, smaller areas where there 
existed several necessary components that would potentially lead to favorable outcomes. Specifically, it 
was consistently found that the key to enhance victim safety was the existence of coordinated community 
response teams or high risk response teams in the piloted areas, ability for immediate law enforcement 
response, required risk assessments performed to determine whether the individual was a suitable 
candidate for GPS monitoring, and required pre-trial supervision services through either a third party or 
through a probation department for offender accountability. By establishing pilot sites, these states are able 
to evaluate the effectiveness of the program, document and address technological challenges, of which 
many have noted, especially in rural areas, develop performance measures on the efficacy and efficiency of 
the program, including cost benefit analysis and most importantly, the impact on victim safety.



Another commonality of note is that of those jurisdictions we have looked at: we have yet to find one where 
a law enforcement agency is the lead agency. In Connecticut, the GPS program is monitoring and evaluated 
by the Judicial Branch, in the other states, the lead agency is the Department of Corrections/or Department 
of Probation. In fact, the Maine Taskforce Report indicates that after initially supposing that DPS would be 
the proper agency, after the taskforce completed their work, they found it more appropriate to sit in their 
Board of Corrections.

Recommendation: Post-Conviction Conditions of Probation

We believe that Alaska can benefit from the findings in other states by authorizing one rural and one urban 
pilot site, if the Governor and the Legislature wish to pursue some type of GPS monitoring, post-conviction. 
This approach makes sense in Alaska. It also makes sense to have the DOC as the lead agency.

DOC has authority over all defendants post-conviction and in fact, DOC has a pilot project it is currently 
administering in Fairbanks for domestic violence misdemeanants under the Governor's Initiative, the PACE 
project, where risk assessment tools have already been developed and staff trained on how to evaluate risks 
based on these assessments. Further, DOC has an existing "passive monitoring" system in place and would 
only need to work with their current monitoring contractor to explore expanding to "active monitoring". 
DOC works directly with the courts and provides the assessments necessary for the judge to consider in 
presentence reports.

Since DOC is doing assessments post-conviction, perhaps they are the appropriate agency to determine 
recommendations as to whether GPS monitoring should be an option. This change in lead agency would 
enhance Section 40 of the bill which provides that judges must insure victim input before considering a 
presentence report or document why victim input is not available. In any case, in cases where the victim is 
unwilling or unable to participate, then GPS monitoring should not be ordered.

Sincerely,

Peggy Brown, Executive Director

cc: Lisa Mariotti, Policy Director
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January 30, 2013

Senator John Coghill, Jr., Chair 
Senate Judiciary Committee 
State Capitol 
Juneau, AK 99801

Re: SB 22 -  Governor’s Crime Bill -  GPS Monitoring Provisions

Dear Senator Coghill:

In 1996, the Domestic Violence Prevention and Victim Protection Act provided victims of 
domestic violence with a powerful, victim-centered tool that has become the heart o f victim 
safety planning: the civil protective order. Countless women and children have used this tool to 
secure their safety and many lives have been saved. Unfortunately, the proposal in HB 73 and 
SB 22 to add GPS monitoring as a possible condition in civil protective orders will eviscerate the 
very heart o f the safety provided by civil protective orders. Therefore, for the reasons stated 
below, we would respectfully request that Sections 10, 24, 25, and 26 be removed from HB 73 
and SB 22.

How GPS Technology Works

• There are two types o f GPS tracking: passive and active. With passive tracking, an 
offender wears a device 24 hours a day but the monitoring official might only receive an 
offender’s location information once a day when the offender uploads it from home. 
Because domestic violence situations are uniquely dangerous, passive monitoring is 
neither safe nor recommended for domestic violence and stalking offenders.

• Active tracking is most often used with violent offenders since it provides real-time 
location o f the offender 24 hours a day. Active monitoring is only effective if  an 
administrator continually monitors the location o f the offender, 24/7 and there are 
sufficient law enforcement resources to provide for an immediate response. In some 
places, monitoring is done by conections or local police officers who know the offender 
and the victim and has found to be a best practice over other communities’ programs that 
outsource this function to an outside vender that works elsewhere.

• In order to work, an electronic monitoring program sets up “exclusion zones” around the
victim’s home, work, children’s school, etc. and an enrolled offender may not enter those
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geographic areas. If the offender enters those zones, an alert can be immediately sent to 
the monitor with notification to the victim. It is essential that these “exclusion zones” be 
large enough to provide enough time for law enforcement response to intervene, a likely 
challenge in most areas of the state.

• Some systems notify the victim with a pager if  the offender enters any exclusion zone. 
Other systems track the victim 's  real-time location by using GPS on the victim’s pager 
device. If the victim is not in the exclusion zone and the offender comes near the victim, 
the system will typically alert both the monitoring official and the victim. The offender 
can also be contacted and police can be dispatched.

• In order for GPS Technology to be effective, there must be a coordinated, community 
response and available law enforcement to immediately respond to GPS violations.
Many communities in Alaska, especially municipalities with limited funding and 
resources, will not likely be able to meet this challenge, therefore negating victim safety 
and the effectiveness o f GPS technology.

Safety Risks

Victims seek protective orders when they are trying to leave abusers. It is well documented that 
at this time of separation, abusers are most likely to seriously injure or kill victims. DV program 
advocates are trained to work with victims to develop safety plans, identify safe locations that are 
unknown to the abuser. These can include staying with family and friends or by obtaining their 
own safe, affordable housing. The very essence o f safety planning and working with victims to 
determine safe places is that they are unknown and not disclosed the abuser. The Network has 
done extensive work with the Court System to insure that protective orders are part of this safety 
planning by developing a system where a victim can apply for a protective order without 
disclosing her actual location to enhance her safety.

For GPS monitoring to work, victims must disclose these safety zones so that they can be set as 
zones of exclusion from which the abuser is not allowed to enter. These locations must be 
disclosed to the abuser in order for him to comply with this civil court order. This not only 
eliminates safety zones for victims but puts victims, their children and family and friends who 
are providing safe haven at risk.

Further, allowing judges the discretion to add a condition to civil protective orders without 
victim consent is problematic and violates a victim’s right to privacy by requiring her to disclose 
her safe locations and is not something that we can support. However, even more problematic 
would be judges seeking victim consent as part of the protective order hearing placing the victim 
in the untenable position o f being the one requesting that the abusers liberty interests be 
restrained, with financial impacts on him. If the judge then denies the long-term order, which is 
not uncommon, the unintended consequence could be deadly.

Finally, GPS monitoring systems that track victim’s real-time locations not only violates a 
victim’s right to privacy but has a significant unintended consequence. In our discussion with 
the National Network to End Domestic Violence, the director of victim safety and technology, 
has found that companies retain the victim’s location data and abusers and their attorneys have 
used this to subpoena those records and use the information to harass and intimidate victims and



as evidence to overturn child custody determinations. The NNEDV has not found a monitoring 
company that does not retain this information.

Technological Challenges

GPS technology, even when working at optimum capacity, has known and substantial 
limitations. GPS technology is not fool-proof; satellite signals are subject to known limitations, 
so reliance on such fallible technology creates a false sense of security. Unlike the current 
Alaska Department o f Corrections passive monitoring system, active monitoring systems must 
be monitored and provide real-time data 24/7. Other states have found that this technology often 
fails in hilly areas, valleys, and remote rural areas and in urban population centers with tall, 
concrete/stone buildings. For example, in one case shared with us from another state coalition, a 
violent abuser was being monitored and the victim was wearing the receiver while she was at the 
courthouse in a downtown area. She looked up and saw her abuser walking directly toward her, 
where he confronted her and began threatening her. The monitor never made a sound. It wasn’t 
working due to the thick walls and interference from surrounding buildings.

In Alaska, technological challenges with active monitoring are likely to be exacerbated given our 
unique geological landscape where even cell phones relying on the same satellite technology 
have large gaps in coverage in rural hubs and very limited or no coverage in villages. Even in 
the in the urban populations centers of Anchorage, Fairbanks and Juneau, and frequent 
disruptions are common. Without reliable 24/7 coverage, at best GPS active monitoring only 
leaves victims with a false sense o f security.

Costs

Active GPS monitoring is extremely expensive. Enforcing agencies must pay for the initial 
purpose or lease of equipment, cross-systems training, regular maintenance and replacement of 
devices, and additional staff law enforcement staff to provide 24/7 monitoring and immediately 
respond to violations.

In 2004, estimates in Pennsylvania showed it would cost $3.5 million per year to monitor the 
violent sex predators and other sex offenders to enforce their Megan’s Law registration rules. At 
that time, there were 31 people classified as sexually violent predators and 7,012 sex offenders 
subject to monitoring. Even with the option of charging offenders daily fees for monitoring, they 
found that many o f those offenders would be unable to pay, leaving state to bear the brunt of the 
substantial cost. Similarly, in Connecticut, it was found that less than 1% of monitoring fees 
were paid by defendants, with the rest picked up by federal grant funds.

According to the Department of Public Safety’s Fiscal Note, monitoring alone will burden the 
state with an ongoing monitoring liability of nearly $1.7 million annually, each and every year. 
With Alaska facing deficit spending in the foreseeable future, we think this money could be 
better invested in solutions to issues with victim safety, rather than on something with 
questionable impact and significant unintended consequences. For example, for a fraction of this 
cost, a VINE module to the Central Protective Order Registry would allow victims to receive up- 
to-date notice o f service o f a protective order. All too often, despite law enforcement’s best



attempts, it is not uncommon for days to pass before notification of service on an abuser is 
provided to the victim. This creates great anxiety on the part o f victims by waiting periods of 
time between the issuance of a protective order and when it actually becomes effective. Adding 
a VINE component that links to a return of service and requiring that return of service be entered 
immediately would greatly enhance victim safety, would save local and state peace officers, 
dispatchers and advocates considerable time in tracking down confirmation of service o f process 
so that victims know that protective orders are in effect.

Thank you for your consideration in removing Sections 10, 24-26 from SB 22. I would 
be happy to discuss this matter with you further, at your convenience.

Sincerely,

Peggy Brown, Executive Director

cc: Senator Lesil McGuire
Senator Bill Wielechowski 
Senator Donny Olson 
Senator Fred Dyson
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OFFICE OF 
THE GOVERNOR

NO. 2012 -003

DATE February 22. 2012

AN ORDER ESTABLISHING THE TASK FORCE TO REDUCE 
DOMESTIC VIOLENCE THROUGH TECHNOLOGY

WHEREAS, domestic violence is a scourge which harms the fabric of our State;

WHEREAS, many men and women have dedicated themselves to ending domestic violence 
and have offered their time and expertise;

WHEREAS, my Administration is dedicated to creatively using technology to protect 
victims; and

WHEREAS, a comprehensive examination will help create a system that works for all 
Maine people;

NOW, THEREFORE, I, Paul R. LePage, Governor of the State of Maine, hereby order as 
follows:

1. The Task Force to Reduce Domestic Violence through Technology (“Task Force”) is 
hereby established.

2. The membership o f the Task Force shall consist of seven (7) persons appointed by the 
Governor, including representatives of the following:

a. The Department of Public Safety;
b. The Department o f Corrections;
c. The Office o f the Attorney General;
d. The Office of Information Technology;
e. A statewide organization dedicated to ending domestic violence;
f. A  statewide organization representing prosecutors; and
g. A statewide organization representing chiefs of police.

The Governor shall appoint one member of the Task Force to serve as Chair, to serve 
at the pleasure of the Governor. Members shall serve without compensation.



3. The Task Force shall:

a. Explore methods to utilize available technologies to track domestic violence 
offenders;

b. Explore electronic assistance services for victims, to allow them to contact 
support personnel in an emergency;

c. Develop models to implement the technologies explored in subsections (a) 
and (b), incorporating different approaches related to rural and urban areas as 
appropriate; and

d. Apply for any grants on behalf of the State as the Task Force may deem 
necessary, including those offered by the United States Department o f Justice, 
Office on Violence Against Women.

The Task Force shall undertake such other duties and responsibilities from time to 
time as may be required.

4. The Task Force shall submit a report to the Governor detailing their findings, along 
with any draft Legislation, on or before December 15, 2012, at which time the Task 
Force shall dissolve.

The effective date of this Executive Older is February 22,2012.

Paul R. LePage, Governor
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DEFINITIONS

Electronic Monitoring (EM) - Daily activity electronically monitored with the use of electronic 

monitoring equipment.

Exclusion Zone - A zone established by an authorized body to prohibit specific activities in a 

specific geographic area.

Global Positioning System (GPS) - A global system of U.S. navigational satellites developed to 

provide precise positional and velocity data and global time synchronization for air, sea and land 

travel.

Active GPS - Monitoring on a continuous signal, utilizing a cellular communications 

network to report locations and violation status.

Passive GPS - GPS monitoring on a delayed or intermittent basis. Passive systems 

usually download information several times during a 24 hour period.

High Risk Response Team Model - A collaboration of multidisciplinary professionals who 

work to increase victim safety and provide victim services in a coordinated manner. The Team 

strives to interrupt the pattern of escalating violence by focusing equally on victim safety and 

offender accountability.

Home Confinement - A program for which qualified inmates are granted release from the 

facility to participate in a structured environment of community based education, work treatment, 

and/or rehabilitative programs.

Post-conviction -  Any point in a criminal proceeding after a verdict or finding of guilt or after 

the acceptance of a plea of guilty or nolo contendere.

Pre-conviction -  Any point in a criminal proceeding before a verdict or finding of guilt or before 

the acceptance of a plea of guilty or nolo contendere.

Stalking - 17-A M.R.S. §210-A (1)(A) defines stalking as the “Intentionally or knowingly 

engaging in a course of conduct directed at or concerning a specific person that would cause a 

reasonable person: (1) To suffer serious inconvenience or emotional distress; (2) To fear bodily 

injury or to fear bodily to a close relation; (3) To fear death or to fear the death of a close relation; 

(4) To fear damage or destruction to or tampering with property; or (5) To fear injury to or the 

death of an animal owned by or in the possession and control of that specific person.”
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Victim -17-A M.R.S. § 1322 (7) defines a victim as “A person who suffers personal injury, death 

or economic loss as a result of a crime of the good faith effort of any person to prevent a crime.”

Victim Notification System - A computer controlled system by which victims of crimes are 

notified about the release of or the escape of the offender(s) who perpetrated that crime.
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I. EXECUTIVE SUMMARY

A series of domestic violence homicides during the summer of 2011 created a tipping 
point of outrage in Maine communities, building wide-ranging support for domestic violence 
initiatives in the 125th Special session of the Maine legislative session, including bi-partisan 
legislative support and strong advocacy by Governor Paul LePage. In response to a call for 
greater use of Technology in protecting victims and holding defendants accountable, Maine’s 
Governor Paul R. LePage issued an Executive Order dated February 22, 2012, entitled “An Order 
establishing the Task Force to Reduce Domestic Violence through Technology.” The Task Force 
met numerous times from March 2012 through January 2013.

The Executive Order governing the Task Force authorized application for Grants. 
Accordingly, one of the first initiatives the Task Force undertook was to seek grant funding from 
ARREST (Grants to Encourage Arrest Policies and Enforcement of Protection Orders Program) 
to implement Pilot Projects. The Task Force was not awarded funds from this grant source.

The first several meetings of the Task Force involved information gathering relative to 
the types of technology in existence. In addition to available technologies, the Task Force also 
examined studies, models and findings conducted by other jurisdictions related to GPS 
monitoring. While these studies and models were helpful in identifying issues related to 
technology, each State faces its own unique set of circumstances and Maine, of course, is no 
different.

A majority of time of the Task Force time was spent on the use of electronic monitoring. 
The task group focused on a subset of electronic monitoring technology, namely Global 
Positioning Systems (GPS).

There was consensus that Pilot Projects in two locations in Maine; one rural and one 
urban was the best way to test the effectiveness of electronic monitoring. Several issues were 
identified that needed to be addressed before Pilot Projects could be implemented. Although the 
Task Force members agreed that there would not be an immediate need for legislative 
modifications to the Maine Bail code to impose electronic monitoring as a condition of pre­
conviction bail, there remained the outstanding issue of who would monitor the offender while 
using the device.

The Task Force determined that the most significant obstacle facing an electronic 
monitoring pilot project, other than funding, is the oversight of the pilot projects. The Task Force 
was advised by Department of Corrections (DOC) that there is no statutory authority for them to 
oversee pretrial defendants on electronic monitoring because DOC does not have jurisdiction over 
pretrial defendants. The Task Force recognized the necessity of having the Pilot Projects 
overseen by one agency. After careful consideration, the Task Force recommended that the 
Board of Corrections (established by 34-A M.R.S. §1801 ) be named as the central agency to 
oversee the Pilot Projects. Oversight of the pilot projects fits within the Board’s purpose and falls 
within its statutory authority.1

1 The purpose and goals of the Board of Corrections include: Reducing recidivism, improving 
pretrial diversion, and ensuring the safety of surrounding communities. Title 34-A M.R.S. § 
1803.
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At the initial meeting, the Task Force recognized that an increase in the use of 

technology would require additional resources. The Executive Order governing the Task Force 

authorized application for Grants. Accordingly, one of the first initiatives the Task Force 

undertook was to seek grant funding from ARREST (Grants to Encourage Arrest Policies and 

Enforcement of Protection Orders Program) to implement Pilot projects concerning the use of 

electronic monitoring in supervising offenders while on pre-conviction bail. Although the Task 

Force was not awarded funds from this grant source, the notion of Pilot Projects as a starting 

point for electronic monitoring became a focal point of the Task Force.

The technologies examined included Global Positioning Systems (hereinafter GPS), 

VARDA; phone applications; victim notification through an electronic system known as VINE; 

lifeline/panic buttons; intruder alarms, public awareness campaigns and surveillance video.

The Governor’s Task Force on Technology follows a statewide, integrated plan of action 

that began two years ago focusing on homicide prevention and reduction of serious re-offense in 

situations involving domestic violence and stalking. Concerned that 50% of Maine’s homicides 

and over 45% of all arrests for assault consistently involved domestic violence, Maine developed 

a Maine identified management of strangulation assault, bail processes, victim notification and 

risk-informed decision as priorities to improve safety for victims and accountability for offenders. 

Statutory change was part of a larger plan including policy change, public awareness, and 

heightened coordinated community responses, such as the development of regional high risk 

response teams, (see Appendix A and B)
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II. TECHNOLOGIES EXAMINED

Observations and Recommendations: (See Appendix C and D)

Victims are considered to be at increased risk during the period when a defendant is 

released on bail following an arrest for a crime that involves domestic violence, sexual assault 

and/or stalking. Victims may also be at increased risk when an offender who has been committed 

to the DOC, a county jail, or is committed to the custody of the Commissioner of the Department 

of Health and Human Services, having been found not criminally responsible by reason of 

insanity or having been found incompetent to stand trial, is released back into the community. 

During this time of increased risk, victims need to know the defendant’s status in order to make 

appropriate safety plans.

With this elevation of risk in mind, Maine has created statutory mandates concerning a 

defendant’s pre-conviction release on bail or an offender’s post-conviction conditional or 

unconditional release. Title 17-A M.R.S. §1175 requires that the Maine DOC, the state mental 

health institution or the county jail to which an offender is committed post conviction, notify any 

victim who requests to be notified of the offender’s release from custody. This notification of 

release is to happen by mail to the address provided by the victim as soon as the release date is 

set.

Additionally, 17-A M.R.S. §1175-A, requires that attempts be made to notify the victim 

in a case involving domestic violence, sexual assault under chapter 11 , or stalking, if and when 

an defendant is released on bail. This statute was changed in 2012 in response to concerns by the 

legislature that the mandate to notify victims and the notification processes were unclear in the 

existing statute. While the statute change does clarify a mandate for attempted notification, it 

does not provide a process of notification that ensures success; in fact the new process is unclear 

and has several points where victim notification failure is possible, even likely. (See appendix X)

Automated Victim Notification systems are considered best national practice. Only three 

states do not use some form of automated victim notification in some way in their systems, Maine 

being one of them. Automated victim notification utilizes software systems and technology to 

provide coordinated victim service notification that is triggered automatically by a pre or post 

conviction release decision. These systems are able to utilize text, phone, email as well as a data 

bank accessible to victims who choose not to leave their contact information due to security 

issues (such as being in a shelter placement or fleeing the jurisdiction). These automated systems

A. V ictim  N otification  T echnology
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provide other resources, such as data management, live operators to respond to victims’ inquiries, 

national applicability, and options for other linked service enhancements that build on the 

software.

Generally these automated notification systems are part of a larger group of technology 

solutions with a range of applications. For example, Maine utilizes a technology tracking solution 

now called Appriss which is the technology provider for NPLEx (National Precursor Log 

Exchange); an electronic tracking service used to track and block the illegal sale of over-the- 

counter cold medicines containing pseudoephedrine and also offers state of the art victim 

notification systems. Appriss also provides revenue enhancing strategies, using incarceration 

data to scan for benefits being received incorrectly as a cost saving mechanism. This example is 

used to demonstrate the interlocking data management strategies offered within providers.

SUMMARY OBSERVATIONS:

1. We support the effective, consistent and timely notification for victims of crimes of 

domestic violence, sexual assault under chapter 11 , and/or stalking of a defendant’s pre­

conviction release on bail and/or an offender’s post-conviction conditional or un­

conditional release from the DOC, county jail or state mental health facility. While we 

also support the notification for other crimes that are identified in Title 17-A, M.R.S. 

Chapter 11, our focus here is on the victims of intimate personal violence who can expect 

a particular set of risk factors related to the dynamics of those crimes.

2. We note that technology has progressed to provide automated notification systems that 

can utilize multiple notification strategies, provide live person support, provide a national 

platform for notification and tracking; provide data collection for quality management 

and accountability purposes, and be cost-effective. We note that Maine is one of only 

three states not currently involved in automated victim notification in some capacity.

3. Automated notifications systems are one subset of a larger set of integrated initiatives 

using the data that may provide other benefits to the State of Maine, such as revenue 

enhancement strategies.

SUMMARY RECOMMENDATIONS:

1. We recommend the use of a best practice, automated notification system, to provide 

effective, consistent and timely notification of pre and post conviction releases; to 

provide for national coordination of notification processes; to provide data collection for
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process management and accountability, and to provide a cost-effective notification 

option.

2. We recommend that Maine consider an RFP for these services and as part of that process 

investigate the cost/benefit balance between the current inefficient, fragmented and 

personnel intensive system that is currently in place and an automated system. We 

support maintaining a victim advocacy services capacity within Department of 

Corrections to complement the notification system. We also suggest that grant revenue 

options be explored, as there has been federal funding available previously to encourage 

the use of automated victim notification systems.

B. Electronic Monitoring in Crimes of Domestic Violence and Stalking:

Observations and Recommendations:

We observe that evidence-based and practice-informed reviews of electronic monitoring 

of offenders consistently note increased compliance with conditions of release, increased 

accountability for a significant number of offenders, increased and improved system collaboration 

and most importantly, improved safety outcomes for victims. The task group focused on a subset 

of electronic monitoring technology called Global Positioning Systems (GPS). We did not 

address other containment monitoring such as radio frequency monitoring (RFM).

The public is most familiar with GPS tracking via news stories or by the use of “smart 

phones.” All cellular phones are now equipped with GPS for activation in an emergency 

situation. In addition, most current phones offer the elective use of GPS location services when 

the owner authorizes that in a “settings” option. These GPS services rely on active, real-time 

tracking via a network of satellites and integrated software systems are known as “active GPS.” 

Most major cellular phone providers offer a service that provides GPS real time location for any 

phone. By choosing this service, one can have real time location information appear on his/her 

computer or via a mobile phone that shows any “family” member’s phone moving as a blinking 

light through a location map. The options of GPS tracking only become more complex from 

there. Applications such as Foursquare, Google Environments and many more provide location- 

based marketing services and/or social network links and services in ever more integrated ways. 

GPS and location-based software is a fact of life in the US and the larger world. This GPS 

capacity is only limited by ones device, the range of cellular service and the quality of software in 

the applications.
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In addition to this active GPS monitoring, there is an older monitoring option that utilizes 

GPS to track the movements of an individual or object. But rather than relaying location 

information in real time to a monitoring source of some sort, it stores that information up on a 

device over a set period of time. That device is then connected at set time intervals with a central 

monitoring computer either by landline or wirelessly to download the location history of that 

individual. The data is all there, but is stored and transmitted later for review. This is defined as 

“passive GPS.”

One of the current uses of both active and passive GPS options is to monitor the 

movements of individuals in the criminal justice system, either pretrial or post conviction. There 

is an expectation that more offenders will be monitored in the future because the rising cost of 

incarceration. In 2011, the US Department of Justice estimated that the cost of incarceration is 

six times more than the cost of GPS monitoring. This type of monitoring involves tracking a 

person’s compliance with their conditions of bail or conditional release from a facility. The most 

frequent goals include reducing recidivism or revocation frequency for offenders; providing 

alternatives to incarceration for low-risk offenders; and/or monitoring offenders who may present 

a risk of re-offense. This compliance data can be obtained either through active or passive 

monitoring.

In addition to compliance monitoring, GPS can be used to provide an “alert” capacity for 

victims who are at ongoing risk. This goal requires active monitoring capacity. The goal of this 

is to track an offender in real time; to relay the location information to a constant monitoring site 

which then has the capacity to provide an alert when an offender crosses into a proscribed area 

and/or comes into geographic proximity to a victim who also has a GPS device. In order to do 

this, a containment circle is set up around a location(s) where a victim lives or works. If an 

monitored individual approaches that circle, an alert is triggered to the monitoring facility, then 

relayed to law enforcement for response and/or to the victim to take self-protective action. If the 

victim is willing to wear a device as well, then the alert can also be set off if the monitored 

individual comes within a certain distance of the victim’s device. In practice it is important to 

note that a very small percentage of victims were willing to wear this device for a variety of 

reasons, so the alert capacity was usually restricted to the static zones of work, school or home; 

reducing the effectiveness of the alert option. In addition there were both technical problems in 

rural and in urban environments, as well as response challenges that also diminished this potential 

alert capacity.

There are significant differences in cost between passive and active monitoring 

capacities. It is important to know what the goals of the monitoring are, the relative successes
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and challenges of each implementation option and the cost/benefit ratio of both options given the 

realities of limited resources and the relatively small number of victims who will be affected by 

GPS monitoring implementation. A clear cost differential will not be clear without an RFP 

process that identifies a vendor as well as outlines the other program costs in the implementation 

model.

Our review focused on monitoring to contain risk and reduce repeat offenses by 

Individuals charged with or convicted of crimes involving domestic violence, sexual abuse and 

stalking. In addition, we reviewed the alert capacity of active GPS systems. Because GPS is 

relatively new, there are only a small number of studies providing evidence on its effectiveness. 

However, much of the research and/or program evaluation is outdated because of the emergence 

of new technologies. Although outdated, many of the observations remain relevant. There are 

several resources that we used to assist us in this study which either had recent data or that 

included older technology, but had other relevant system observations. Those are listed in the 

bibliography in the appendix section for those who would like to study further.

In addition to an overview of a wide range of reports, we paid particular attention to several 

works:

1. Speakers Task Force on Domestic Violence, 2012, Report & Legislative 

Recommendations. This study tracked a pilot project implemented in one urban and one 

rural area to determine the effectiveness of GPS monitoring of domestic violence 

defendant who violated bail or PFA conditions. It followed best practice standards and 

resulted in a report with findings and recommendations. The report included the 

recommendation that the Connecticut Legislature should, “Identify a funding source for 

the continuation of this pilot so that the safety measures, accountability and case 

management services provided by this program can continue. The pilot showed that the 

program is effective.” The more detailed report, “Alert Notification/GPS Pilot Program 

Updated Report” by the study group provided information on success factors, limitations 

and unintended consequences. (CT Judicial Branch, 2011)

2. Summaries of Interviews with National Experts and Practitioners on Use of GPS done by 

the Muskie School of Public Service in 2009.

3. A Quantitative and Qualitative Assessment o f  Electronic M onitoring  (Bales, 2010). This 

study of Florida individuals on GPS monitoring provides an in depth evaluation of the 

effectiveness of that program. The evaluation however was not specific to domestic 

violence, sexual assault and/or stalking.
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Common Program Outcomes

The Task Force observed, based on a review of the reports and conversations with program 

managers who implemented successful GPS monitoring programs, that there was an overall 

positive impact on victim safety and offender/defendant accountability. The recent studies are 

consistent with their support for global positioning monitoring as effective in reducing recidivism 

and supporting victim safety. For a significant number of participants, GPS monitoring positively 

shaped defendant behavior to be more in compliance with conditions of release. The Bales report 

noted:

The quantitative analysis demonstrates that electronic monitoring reduces offenders’ risk 

of failure by 31 percent. All categories of offenders, regardless of offense type, 

experienced fewer supervision violations as a result of electronic monitoring; however, 

the effect was reduced for violent offenders. Offenders of all age groups and those on 

different forms of community supervision benefited from electronic monitoring. (Bales, 

2010)

The Connecticut study concluded, “[t]he Alert Notification/GPS program is a promising 

practice that enhanced the overall court, law enforcement, and community response to high-risk 

family violence cases.” (Connecticut Judicial Branch, 2011) (See Appendix E and F)

States Attorneys in Connecticut and Florida observed that information received regarding a 

defendant’s compliance assisted with the case process and disposition. Compliance information 

from GPS records provided evidence, particularly in patterns of stalking or repeated violations of 

protection orders. Prior to having this evidence, accusations that an defendant had violated the 

conditions of release by stalking or contacting victims were often “he-said-she-said” situations 

that frustrated victims, law enforcement and prosecution as they did not lead to successful 

prosecutions. Having tangible information on the location of an defendant provided evidence for 

or against a violation. In the case that a victim was mistaken, it also provided exculpatory 

evidence for the defendant.

A review of the studies also highlighted the fact that the organization and integration of the 

different service systems, required by this program, greatly increased effective, inter-system 

collaboration and cooperation, and in doing so made offender/defendant management more 

effective. When GPS was utilized with a high-risk response team approach, significant victim 

safety improvement resulted. (Rosenfeld, 2012) This increased collaboration enhanced the timely 

law enforcement and judicial response to any violations of court-ordered conditions, enforcing 

the accountability and impacting offender/defendant behavior.
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Lastly, it was critical for Victim Service organizations to be involved in assisting with 

appropriate safety planning, particularly when there was a possibility of an alert for the victim 

that the offenderdefendant was coming nearby. This allows the victim to move into a pre­

arranged safety plan action.

Critical Success Factors

In addition to some common outcomes, there were program elements commonly identified as 

critical success factors:

1 . GPS monitoring program should be victim-centered and have victim safety as its core 

goal.

2. GPS monitoring is not appropriate for all cases. High-risk defendants who are not 

currently deemed appropriate for bail should not be considered as candidates for GPS 

monitoring. Most domestic violence homicides occur when the victim is leaving the 

relationship and “[t]his process often coincides with a criminal justice intervention; 

therefore pretrial containment of high risk offenders is a vital part of victim safety.”2 In 

addition, low risk individuals are not appropriate as there may be negative effects for 

over scrutiny of low risk individual.

3. Risk assessment strategies are required to identify appropriate candidates.

4. Best practice for GPS indicates that it is used most effectively as part of an enhanced, 

coordinated community response (discussed further in section III B) and not in isolation.3

5. In Connecticut, constant GPS monitoring, with a rapid response from law enforcement 

and from the judiciary as well as on-going oversight by the participants by Judicial 

Branch-CSSD-Family Services were critical to the success. As the Connecticut Task 

Force Report notes: “One of the most significant aspects was that violations/non­

compliance were immediately addressed by local law enforcement and the Court.”

Having evidence to hold the offender of accountability for his/her actions created better 

compliance; when people know they will be caught they behave better. In addition, this 

evidence allowed the often escalating risk of lethality or of re-offense to be interrupted by 

law enforcement or judicial action earlier on in the process. Law enforcement noted they 

were more likely to pursue the investigation of a case where it was likely they could bring

2 The Jeanne G eiger C risis Center, www.ieannegeigercrisiscenter.org

3 D ianne L. R osenfeld , The H igh R isk  Team M o d e l an d  G PS O ffender M onitoring: S topp in g  D V  in Its 

Tracks, 17 D om estic V iolence Report, 33 (Feb/M ar 2012).
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good evidence forward, prosecutors were more likely to prosecute and judges were more 

likely to see the defendants in their courtrooms.

6. Ongoing pretrial monitoring was a necessary part of the program.

7. Successful programs are those with clear policies, protocols and implementation 

practices.

8. Cost effective programs require the capacity to maintain and monitor a contract with a 

single vendor that has clear expectations, roles and responsibilities and a centralized 

monitoring center. (Bales, 2010)

Unintended consequences:

Programs also included some common unintended consequences such as:

1. A small number of victims were willing to wear a device that would allow for mobile 

alerts. This decreased the safety parameters as alerts were only possible within 

preconfigured zones that were known to the monitored individual and usually limited to 

work and home. First impressions were that the “alert” component would be the primary 

safety factor, but that was not necessarily the case given the limitations on the reality of 

the alert capacity and response times. In fact, concerns were raised that this ran the risk 

of providing a false sense of safety to victims.

2. Technology problems presented complications in real time monitoring. False alarms 

were present in both rural and urban settings. In rural areas there were occasions of lost 

signals that were treated as violations and taxed local resources. (Bales, 2010) In urban 

areas, high buildings could create “ghost” images and confuse the signals exact locations. 

A side problem with the false alarms was that the first assumption in some settings was 

not that there was an emergency, but that there was a false alarm; delaying the response 

to the point that the neither the alert to the victim nor the law enforcement response were 

effective. Management strategies for both of these situations improved over the course of 

the pilot projects in Connecticut. (CT Judicial Branch, 2011) However, this also 

decreased the effectiveness of the “alert” option throughout the pilots.

3. Law enforcement had a learning curve managing responses to alerts including the need to 

adopt protocols for mobile alert situations, manage false alarms, determine whether there 

was intent on the monitored individual’s part to violate zones (particularly the rarer 

mobile zones) and provide the rapid response in potentially emergent situations. These 

problems decreased with familiarity with the technology and protocols. (CT Judicial 

Branch, 2011)
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4. In addition to the cost of the monitoring itself, there are additional costs for program 

management and response that need to be considered in the fiscal planning. The 

Connecticut Judiciary noted that they were not able to complete other performance 

benchmarks in the first year of the project due to demands on employees from the pilot 

project. (Note: in Connecticut the program was managed within the Judicial Branch -this 

could not occur in Maine. However, whatever organization(s) were in control would face 

the same issues). Because the Judiciary was convinced of the benefits of the program, it 

returned to the Connecticut legislature in 2012 for additional funds to cover the real costs 

of the program, which was granted.

5. The Legislative intent for people to pay to cover their own costs did not happen in several 

settings to the extent expected. For example, in Connecticut less that 1% of fees were 

paid by the defendant, the rest were picked up by federal grant funds. In a peer state with 

limited financial resources such as Maine, this is an important factor to take into account 

in sound fiscal planning for pilot projects.

6. Compliance Data regarding compliance with conditions became more important than 

initially realized in improving victim safety.

SUMMARY OF RECOMMENDATIONS:

1. The Task Force recommends GPS monitoring as a best practice intervention in the 

management of a subgroup of defendants charged with crimes involving domestic 

violence, sexual assault and stalking. These recommendations address only the 

application to crimes involving domestic violence and stalking. People referred for 

monitoring should be individuals who meet the criteria for bail or post conviction 

conditional release from a county jail or state institution and should take place in 

situations where location data is a critical safety issue. GPS monitoring is not appropriate 

to monitor civil matters.

2. We recommend that a monitoring program be victim-centered with the primary goal of 

improved victim safety while respecting the rights of defendants and/or incarcerated 

candidates for conditional release.

3. We recommend that GPS monitoring be ordered by the judiciary when it is found to be 

helpful as a component of pretrial bail and post conviction conditions of release.

4. We recommend that Sheriffs be guided by a comprehensive risk assessment and case 

analysis in their decisions concerning the use of GPS monitoring prior to releasing an 

inmate under 30-A §1659-A.
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5. It is recommended that GPS monitoring be tested in pilot project(s) that address crimes 

involving domestic violence and stalking and that include the best practice components, 

incorporate the critical success factors named in this report, test the functionality of the 

technology, and consider the best use of resources and/or organizational structures 

particular to Maine.

C. Additional Technologies Examined

Victims may choose to consider technology to enhance their personal safety. New 

mobile phone applications are available and are being promoted as personal safety enhancing 

applications. Application users can identify a list of numbers, usually including 911, that will 

receive a range of possible notification options when the cell device is triggered by the victim in 

an emergency. The notification capacities vary from application to application and may include 

texts, cell calls, emails and/or live video feed. The applications include a GPS location, usually 

along with a pre-programmed message. These applications can be downloaded for free or for a 

small fee for IPhone and/or Android, and a variety of other cell phone platforms depending on the 

application. These applications may provide a victim a way to call for help quickly in the event 

of an emergency and may provide important information for law enforcement responders.

"Apps Against Abuse" was a national challenge from Vice President Biden’s office in 

2011 to identify technological responses to improve safety in dating, domestic and sexual 

violence situations by allowing the victim to use these pre-programmed alert connections. 

(http://appsagainstabuse.challenge.gov/). The following two applications were chosen as 

winners in this national competition and are recommended for use by that office.

• http://www.onwatchoncampus.com/ "Personal safety on line application for college

students." "On Watch is an iPhone application that lets you transmit critical 

information by phone, email, text, and social media to your support network. You can 

check in with friends, call 911 or campus police with two touches of a button, set 

countdown timers that send messages and GPS information automatically if events or 

activities don’t go according to plan, and connect to sexual assault, dating violence and 

domestic abuse hotlines."

• www.circleof6app.com "An App that Prevents Violence Before it Happens" ’’This

iPhone app makes it quick and easy to reach your circle of supporters and let them 

know where you are and what you need. It takes two touches to get help. The app uses 

phone, text, email and/or facebook to contact your circle (including 911 if programmed 

that way)*, uses GPS to locate you when needed, connects to reputable domestic
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* Maine 9

violence organizations, and asks contacts to take a pledge on Facebook to stop 

violence before it happens."

-1 -1 call centers currently do not have technology to receive texts or e-mail.



III. THE PILOT PROJECT

Reducing domestic violence requires a coordinated community response and technology, 

including GPS monitoring and automated victim notification, can significantly enhance this 

response. However, incorporating these technologies into the criminal justice system will require 

experimentation with the products and systems available. The cost and effectiveness of these 

technologies cannot be completely known until they are tested in different areas of the state.

To more fully explore the capabilities and the cost of GPS monitoring, the task force 

recommends the formation of two pilot projects. These projects will facilitate GPS monitoring as 

part of a coordinated community response, experiment with best practices, and compile data so 

that a cost/benefit analysis can be made. Once the pilot sites have used the technology and fully 

analyzed the data, a more informed recommendation can be made on whether this technology 

should be implemented statewide.

There was consensus among the Task Force members that Pilot Projects in two locations 

in Maine; one rural and one urban was the best way to test the efficacy of electronic monitoring. 

Although electronic monitoring has been used around Maine sporadically, pilot projects would 

represent the first statewide coordinated effort to examine the impact of electronic monitoring on 

victim safety and offender accountability. The Task Force identified several issues that needed to 

be addressed before Pilot Projects could be implemented. The location of the Pilot Projects 

requires certain preexisting entities including High Risk Response Teams and existing pretrial 

services for the day to day oversight of the offender while on electronic monitoring. The Task 

Force concluded that unless a county has either private pretrial services such as Maine Pretrial 

Services or Volunteers of America or a Sheriffs Office willing to monitor the defendant while on 

electronic monitoring, that county is not likely a candidate for an electronic monitoring Pilot 

Project. Other considerations included funding for the Pilot Projects; the use of active or passive 

GPS systems; and outcome measures for the Pilot Projects. Although the Task Force members 

agreed that there would not be an immediate need for legislative modifications to the Maine Bail 

code to impose electronic monitoring as a condition of pre-conviction bail, there remained the 

outstanding issue of who would monitor the offender while using the device.

It is recommended that one pilot project form in an urban location and one form in a rural 

location. Because real and technological challenges, such as satellite reception, resources, 

culture, and geography vary between the urban and rural areas of Maine, creating two pilot sites 

will allow each site to develop practices and strategies according to the specific needs and 

resources of the particular area.
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There are three components (broken into the following sections) for success with the pilot 

projects: A) Implementing the recommended technologies, B) Creating an enhanced coordinated 

community response and C) Having system-wide oversight of the projects.

A. Implementing the Technology:

Pretrial separation from a defendant can often be the most dangerous time for a victim of 

domestic violence. Enhanced supervision through GPS monitoring of defendants pretrial will be 

one of the most vital components of each pilot project. Currently, every county in the State, 

except for Piscataquis and Hancock County, has some kind of pretrial supervision. Some 

counties elect to contract the work through non-profit agencies, such as Maine Pretrial Services or 

Volunteers of America, while other counties hire their own pretrial supervisors. Domestic 

violence defendants are routinely released from custody, placed on pretrial contracts and 

monitored by these agencies. The task force recommends that a pretrial supervision agency, 

either a county or non-profit, be responsible for monitoring with GPS technology defendants who 

are eligible for bail with GPS technology.4

It is further recommended that prior to a defendant’s release, pretrial supervisors conduct 

a comprehensive screening to determine eligibility for GPS monitoring. This screening should 

take into consideration the factors listed in Title 15 M.R.S. § 1026 (4), the results of a validated 

risk assessment tool, and the number of GPS devices available to the pilot project.

Kate Once a defendant is placed on GPS monitoring, if a violation is detected, the pretrial 

organization would coordinate with local law enforcement, the District Attorney’s office, and the 

Court, so that appropriate action is taken. Coordinating a response will of course look different 

depending on the type of GPS system being used. If a passive system is used, the pretrial agency 

would learn of a violation after the fact and notify local law enforcement. If an active GPS 

system is used violations would be known instantaneously and law enforcement would respond 

immediately. However, even when using an active GPS system, an immediate response by law 

enforcement may not provide complete safety to a victim. Law enforcement response time is a 

significant concern in rural areas due to the large geographic areas officers patrol.

In addition to the daily monitoring of defendants, the pretrial agencies would also 

compile data as part of the pilot project. It will be essential for these agencies to keep track of

4 Because the DOC is legislatively mandated to provide custody, rehabilitation and supervision of 
person convicted of a crime, it does not have the authority to monitor offenders pretrial. 34-A 
M.R.S. § 1201.
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how effective the devices are, how well law enforcement and pretrial collaborate when violations 

are detected, the prevalence of false alarms, victims willingness to be part of an active system, 

and the cost of both passive and active GPS systems on the criminal justice system as a whole.

If a defendant has been convicted and is placed on probation, the Task Force 

recommends that DOC monitor eligible offenders with GPS technology. It is recommended that 

DOC also consider a validated risk assessment, known risk factors, and the availability of GPS 

units when determining which offenders are monitored with GPS. When using an active system, 

it is local law enforcement officers, not probation officers who receive notification of a violation 

from the GPS provider’s central monitoring center and respond to the call. The monitoring center 

can also provide law enforcement with updated information, such as the direction the offender 

may be traveling.

The follow up from probation officers would occur during their normal working hours. 

Because probation officers would not be emergency responders, they would not have to be on call 

twenty four hours a day. Thus adding GPS monitoring to the equation will not unduly burden 

probation officers and would not require costly overtime expenses.

If a passive system is used, the probation officer would download the information to learn 

of past violations. Once notified of a violation, the probation officer could then take action, 

including arresting the offender. Like the active system, using a passive GPS system would not 

unduly burden probation officers. A passive system would simply give probation officers more 

information about what their probationers are doing and whether or not they are complying with 

their conditions. Whether a passive or active system is used, it is anticipated that monitored 

individuals will be deterred from violating their bail or probation conditions and if they do 

violate, the criminal justice system will hold them more accountable.

Estimated Cost Analysis

The following is based upon an estimated cost analysis for a pilot project to be conducted 
at the Kennebec County S heriffs  Office, Corrections Division for one calendar year.
The data to develop this analysis was derived from the year 2012 total committals to the 
Correctional Facility for domestic violence or related crimes, daily statewide average 
pretrial contracts, and GPS equipment cost from Tarheel Monitoring, LLC.

Number of 
Units

Cost Daily Use Total

Participants 203 $5.75/unit 92 day avg. $107,387
Stalker Unit/Victim  
Protection

35 $5.75/unit 92 day avg. $ 18,515
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I Full Time Case 
Mngr.
(Wages and Benefits)

$ 60,000

Evaluation $ 22,309
$208,211

Policy Response to Domestic Violence in a Digital World:

Policy responses can be powerful tools in keeping victims safe and in holding abusers 
accountable for their actions. While we would suggest that all domestic violence model policy, 
such as those found in law enforcement and other criminal/civil legal institutions, include 
attention to technology as intersects with domestic violence, we will focus on the workplace in 
this report.

Workplaces can provide a powerful policy response to domestic violence and abuse. Domestic 
violence does not exist occur in isolation. It often overlaps with work settings for both victims 
and perpetrators, which creates both safety and liability concerns for the employment setting. 
Employers are an important part of the coordinated community response to domestic violence, 
providing both support and accountabilities to their employees. Developing workplace policies 
that address the management of domestic violence and that enhance a safe, respectful workplace 
culture is recognized as national best practice. On April 18, 2012, President Obama signed a 
memorandum that instructed all federal agencies to develop policies to address domestic violence 
in the federal workplace and to provide assistance to employees affected by domestic violence. 
The State of Maine, under executive orders of former Governor Baldacci and current Governor 
LePage, has implemented workplace policies throughout our state agencies that create a response 
to victims affected by domestic violence, sexual assault and stalking, as well as a response to 
abusers where the abuse involves the employment nexus.

Technology is routinely misused to intimidate, harass, or stalk victims of intimate violence and 
abuse in our culture. Workplaces exist in that digital world. Employees who are victims of abuse 
may be harassed at work via an array of digital media, such as email, phone, fax, as well as be 
stalked by computer and/or cell phone applications during their work hours. In addition, some 
employees, while at work, misuse work resources such as work cell phones, email, computers to 
stalk, harass and/or intimidate intimate partners. Workplace domestic violence policies should be 
updated to include the awareness of technology as it relates to domestic violence and specific 
responses to technology misuse that address both the safety for victims, as well as the 
accountability of a abuser whose abusive behaviors are within the work nexus.

Recommendation:

We recommend that all workplaces develop a workplace domestic violence policy and 
corresponding standard operating procedures to support this policy that includes a response to 
technology misuse as it affects domestic abuse. This policy should address overall workplace 
safety, create a response to victims and a response to hold abusers accountable when their actions 
impact the nexus of employment, (note: Maine specific model policy is available through the 
Maine Department of Labor and from the Maine Coalition to End Domestic Violence).
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B. Enhanced Coordinated Community Response

The Task Force concluded that unless a county has either private pretrial services 

such as Maine Pretrial Services or Volunteers o f  America or a S heriffs  Office willing to 

monitor the defendant while on electronic monitoring, that county is not likely a 

candidate for an electronic monitoring Pilot Project.

Collaboration between multiple agencies is needed to identify and monitor high risk 

individuals, provide comprehensive victim services, and hold them accountable. The best way to 

organize this collaboration is through the formation of a High Risk Response Team. High Risk 

Response Teams are “perhaps the most promising development in the prevention of domestic 

violence homicides” and are becoming more prevalent across the country.5 High Risk Response 

Teams provide “systematic responses to monitor offenders and enhance safety for victims.”6 

These teams are comprised of professionals representing victim advocacy centers, pretrial 

supervision organizations, law enforcement agencies, District Attorney’s offices, probation, and 

batters’ intervention programs. Teams meet regularly to discuss high risk cases, create 

individualized safety plans, and discuss offender accountability. Goals for every High Risk 

Response Team includes “the early identification of high risk offenders through risk assessment, 

case-specific, multi-disciplinary response to high risk cases, and coordinated and ongoing 

monitoring and containment of offenders.”7

Members of High Risk Response Teams work collaboratively and share information, 

which often requires obtaining the necessary releases of confidentiality. Ideally, team members 

create and sign a formal agreement that articulates protocols and procedures. This agreement 

should include member responsibilities, procedures on how to identify high risk cases, guidelines 

on how often the team will meet, and guidelines on how to track cases and compile data.

5 D ianne L. R osenfeld , The H igh R isk  Team M odel an d  G PS O ffender M onitoring: S topping  D V  in Its 
Tracks, 17 D om estic V io lence Report, 33 (Feb/M ar 2012).

5 P rom isin g  P ra c tices  to A ddress  D om estic  Violence, E veryone H as a R ole, Report to the M assachusetts 
G overnor’s Council to Address Sexual and D om estic V io len ce, 6 (March 2009).

7 The Jeanne Geiger C risis Center, w w w .ieannegeigercrisiscenter.org.
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The following is a list of best practices for High Risk Response Teams from the Jeanne 

Geiger Crisis Center in Massachusetts:8

Jeanne Geiger Crisis Center High Risk Response Teams Standards of Excellence

• All team members have received training in risk assessment

• All team members are aware of their roles, responsibilities and confidentiality 

restrictions

• The team leader is a skilled facilitator/leader of the team and encourages 

communication and accountability among team members

• The team has regularly scheduled meetings

• The team has an agreed upon protocol for urgent cases that arise between meetings

• All team members have the information they need to accomplish its goal of offender 

containment and victim safety

• The team issues an annual report to the community and its stakeholders on any 

issues distinctive to its community the impact of the work of the team and 

documents emerging best practices

8 The Jeanne Geiger Crisis Center in M assachusetts developed the H igh R isk  R esponse Team  m odel. This 
m odel has been replicated m any tim es across over the country. The center has provided H igh Risk  
R esponse Team  training to over 3,000 com m unities, w w w .ieannegeigercrisiscenter.org.
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To achieve an enhanced community response it is recommended that a High Risk 

Response Team be an integral part of each pilot project and that each team follow the “Standards 

of Excellence” developed by the Jeanne Geiger Crisis Center. Forming a High Risk Response 

Team should not require additional funding or personnel, except in Piscataquis and Hancock 

counties, because the agencies needed to establish teams already exist. In fact some communities 

have already started the processes of forming a High Risk Response Team. By communicating 

regularly, these teams will better coordinate law enforcement response to high risk cases, utilize 

new technologies, such as automated victim notification, and ultimately provide enhanced safety 

for victims.

C. Oversight and Cost

It will be important for both pilot projects to be overseen by one agency. This central agency 

will ensure integrity and consistency with operations and data collection, contract with vendors 

who provide GPS technology and/or an automated victim notification system, and apply for 

future grants to help fund the pilot projects. The Task Force recommends that this agency be the 

Board of Corrections. Oversight of the pilot projects fits within the Board’s purpose and falls 

within its statutory authority and responsibility under Title 34-A M.R.S. §1803.

Summarily, 34-A M.R.S.§1803 allows the BOC:

• To enter into contracts on behalf of and with the consent of appropriate parties for goods 

and services when such contracts will:

1. Lower the cost of providing correctional services;

2. Improve delivery of correctional services

3. Otherwise help to achieve the goals of the Board

• Adopt standards for consistent system wide pretrial, revocation and reentry practices;

• Identify opportunities for and approve cost-savings agreements and efficiencies, 

including, but not limited to purchasing or contract agreements, shared staff and staff 

training, transportation and technology initiatives;

• Administer the County Jail Prisoner Support and Community Corrections Fund 

established in section 1806; and

• Receive and review recommendations submitted by the commissioner, counties, 

corrections working group or other interested parties concerning development of 

downsizing plans and reinvestment strategies, uniform practices for pretrial, inmate 

classification, revocation and reentry services and other recommendations with respect 

to the delivery of state and county corrections services.
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It is recommended that the Board oversee not only the two pilot project sites but also 

possibly a statewide pretrial program for persons charged with domestic violence. Having a state 

agency already involved with the projects will ensure an efficient statewide implementation of 

these technologies if the pilot projects proved successful.

Nearly every county in the State of Maine already has the infrastructure needed for the 

pilot projects in place. However, maintaining the two pilot projects will require funding. It will 

require purchasing the GPS monitoring technology and the automated victim notification system, 

potentially hiring a lull time pretrial supervisor, training individuals on risk assessment, and 

possibly upgrading data collection technology. We recommend that a subsequent task force 

coordinate with the Board of Corrections to more fully explore the costs of the recommended 

technologies and designate the two pilot project locations.

SUMMARY OF RECOMMENDATIONS:

1. GPS Monitoring and automated victim notification are tested in two pilot projects, 

one in an urban area and one in a rural area of Maine.

2. The pilot projects test the functionality of the technology, implement best practices 

and explore the best resources and/or organizational structures particular to Maine.

3. Pretrial supervision of defendants ordered to comply with GPS monitoring be the 

responsibility of a pretrial agency and that supervision, post conviction fall with 

DOC.

4. Law enforcement be involved in program design and have full access to the GPS 

data.

5. Each pilot project form a High Risk Response Team that complies with the Jeanne 

Geiger Center’s “Standard of Excellence.”

6. Both pilot projects include a method to collect data and complete program 

evaluations in order to determine the success of the program and inform any state­

wide roll out.

IV. OTHER CONSIDERATIONS 

The role of the Maine Criminal Justice Academy
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According to Academy Director John Rogers, the Academy staff is working on the 

curriculum for the risk assessment training that will be provided to police officers as part of their

departments in the State of Maine. JPMA will then produce the on-line training and submit it to 

the Academy for approv-ak-whie-h-is scheduled to occur in 2013. This training-wili be one of the

mandatory topics for 2014, and need to be completed on-line by January 1, 2015. Departments 

may elect to provide this training to their officers in late 2013, which can be accomplished by 

requesting the approval of the Academy to substitute another mandatory training for this in 2014.

Currently officers are completing a risk assessment form on the defendant at the time of 

booking with very little training on how to gather and document the information that will aid in 

assessing a defendant’s potential for re-offending. As noted this training will not occur until 

sometime in 2013, at the earliest, which leaves many officers still untrained on the proper 

methods for completing the risk assessment forms.

The Academy is also responsible for writing model policies for all of the mandatory 

policies that are required of departments. The revised Domestic Violence (DV) policy, which is 

one of the mandatory policies, was written earlier this year and was voted on and accepted by the 

Maine Chiefs of Police Board of Directors at their meeting on November 10,2012. Departments 

were advised to begin training their officers on the revised policy which has an effective date of 

January 1, 2013. While the DV policy addresses the standard operating procedures for officers 

dealing with a domestic violence situation, only a brief section of the policy educates officers on 

the risk assessment form.

V. EVALUATION/OUTCOME MEASURES

• It is recommended that a consultant be hired to provide an independent evaluation during 
the pilot project who would serve as a project evaluator examining client-level data, 
risk assessment, and High Risk Response Teams. The consultant will cover three 
specific areas of the pilot project to ensure that impact and outcomes are evaluated, 
future program sustainability, and data collection.

• The research and evaluation plan will be designed to measure program’s objectives by 

completing a comprehensive examination using both qualitative and quantitative 

measures. The evaluation will measure the effectiveness of the utilization of electronic 

monitoring technology for domestic violence offenders and victims in both rural and 

urban areas in the State of Maine. It will also review the compliance of evidence based
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risk assessments, the best practice and effectiveness of the High Risk Response Teams. 

The progress will undergo a stringent performance assessment incorporating 

performance measures as well as a participation study involving a random research 

design.

• Muskie Institute and Hornby & Zeller, a private software firm, were recommended as 

potential firms appropriate for this teskr
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VI. CONCLUSION AND NEXT STEPS

• It is recommended that either a new Task Force or Committee under the direction of the

Department of Public Safety Corrections be formed to take these recommendations 

forward in overseeing the pilot projects as well as moving it forward into a state-wide 

program.

• It is also recommended that representatives from the following areas be included in that

future Task Force/Committee so that what was learned in putting this report together is 

not lost.

1. Department of Corrections

2. Attorney General’s Office

3. District Attorney’s Office

4. County Maine Sheriffs Association

5. Maine Coalition to End Domestic Violence

6. Judicial Branch (advisory role)

7. Maine Coalition Against Sexual Assault

8. Additional subject matter experts should be considered as the task force 

is formed, either as members or in an advisory capacity.

The task force or other appropriate body is charged with continuing this work by:

1. Identifying the members and work group structure best suited to this next 

phase of the work, but including at minimum, representatives from the 

groups included in the existing task force.

2. Developing clearer cost/benefit analysis of GPS monitoring, including 

assessing the relative merits of active and passive options and their cost 

factors

3. Creating an RFP related to those findings for two pilot projects conforming 

to the pilot project requirements in this report.

4. Obtaining project funding via grants and/or state funding options

5. Identify any appropriate changes in Statute to be able to implement a Pilot 

Program
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Appendix A

Existing State Statutes regarding Domestic Violence violations
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Title 37-B: DEFENSE, VETERANS AND EMERGENCY 
MANAGEMENT HEADING: PL 1997, C. 455, §9 (RPR) 

Chapter 5: MAINE CODE OF MILITARY JUSTICE

§459. Assault

1. Prohibition; assault. Any person subject to this Code who attempts or offers 
with unlawful force or violence to do bodily harm to another person, whether or not the 
attempt or offer is consummated, is guilty o f  assault.
[ 2 0 0 1 ,  c .  6 62 ,  § 5 9  (NEW) .]

2. Prohibition; aggravated assault. Any person subject to this Code is guilty o f 
aggravated assault i f  that person:

A. Commits an assault with a dangerous weapon or other means or force likely to 
produce death or grievous bodily harm; or [ 2 0 0 1 ,  c .  662 ,  § 5 9  (n e w ) . ]

B. Commits an assault and intentionally inflicts grievous bodily harm with or 
without a weapon. [ 2 0 0 1 ,  c .  662,  § 5 9  (n e w ) . ]
[ 2 0 0 1 ,  c .  6 62 ,  § 5 9  (NEW) .]

3. Punishment. Any person found guilty o f assault or aggravated assault must be 
punished as a court-martial may direct.
[ 2 0 0 1 ,  c .  6 6 2 ,  § 5 9  (NEW) .]
S E C T I O N  H I S T O R Y
2 0 0 1 ,  c .  6 6 2 ,  § 5 9  ( N E W ) .

Data for this page extracted on 10/16/2012 08:30:26.
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Title 30-A: MUNICIPALITIES AND COUNTIES HEADING: 
PL 1987, C. 737, PT. A, §2 (NEW)

Part 1: COUNTIES HEADING: PL 1987, C. 737, PT. A, §2 (NEW) 
Chapter 13: COUNTY JAILS AND JAILERS HEADING: PL 1987, 

C. 737, PT. A, §2 (NEW) 
Subchapter 4: MISCELLANEOUS PROVISIONS HEADING: PL 

1987, C. 737, PT. A, §2 (NEW)

§1659-A. Community confinement monitoring program

The sheriff o f each county shall establish a program to permit certain inmates to serve a 
portion o f their sentence o f imprisonment in community confinement monitored by the 
county or a contract agency or another county or its contract agency. The county may 
contract only with a community confinement monitoring agency approved by the State 
Board o f  Corrections. [ 2 0 0 9 ,  c .  3 9 1 ,  § 6  (n e w ) . ]

1. Petition. A sheriff, upon written request from an inmate eligible for participation 
in a community confinement monitoring program and recommended by the jail 
administrator, may assign the inmate to participate in a community confinement 
monitoring program. At the time o f  granting this privilege, the sheriff shall determine 
whether the inmate is responsible for the cost o f participating in the program based on the 
inmate's ability to pay.
[ 2 0 0 9 ,  c .  3 9 1 ,  § 6  (NEW) .]

2. Eligibility. Inmates are eligible to participate in a community confinement 
monitoring program if:

A. The inmate's residence is located within the State and in a location that does not 
in any way restrict the adequate monitoring o f  the inmate; [ 2 0 0 9 ,  c .  3 9 1 ,  § 6  
( N E W ) .]

B. The inmate has been sentenced to the county jail; [ 2 0 0 9 ,  c .  3 9 1 ,  § 6  (n e w ) . ]

C. The inmate is not serving a sentence for a sex offense or a sexually violent 
offense as defined under Title 34-A, section 11203; [ 2 0 0 9 ,  c .  3 91 ,  § 6  (n e w ) . ]

D. The inmate has a verified security classification level o f  "medium" or "minimum" 
and scores "moderate" or "less" on a validated risk assessment tool as defined by the 
State Board o f Corrections; [ 2 0 0 9 ,  c .  3 9 1 ,  § 6  (n e w ) . ]

E. The inmate serves a minimum o f 1/3 o f  the term o f imprisonment, or, in the case 
o f a split sentence, a minimum o f 1/3 o f the unsuspended portion, prior to participating in 
a community confinement monitoring program. In calculating the amount o f time served, 
good time or deductions earned under Title 17-A, section 1253 and time reductions 
earned for charitable or public works projects under section 1606 must be counted; and 
[ 2 0 0 9 ,  c .  3 9 1 ,  § 6  ( N E W ) .]

F. The inmate agrees to abide by the conditions o f release pursuant to this section 
and any additional conditions imposed by the sheriff or jail administrator. [ 2 0 0  9, c .  
3 9 1 ,  § 6  ( N E W ) .]
[ 2 0 0 9 ,  c .  3 9 1 ,  § 6  (NEW) .]
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3. Participation requirements. The following requirements o f  this subsection 
apply to inmates participating in a community confinement monitoring program.

A. Each inmate assigned to community confinement pursuant to this section shall 
participate in a structured program o f work, education or treatment. Participation in a 
community confinement monitoring program m ay not be solely for the purpose o f living 
athom e. [ 2 0 0 9 ,  c .  3 9 1 ,  § 6  (n e w ) . ]

B. At a minimum, the inmate shall report in person at least once per week to a 
community confinement monitor, even i f  being electronically monitored. [ 2 0 0 9 ,  c .  
3 9 1 ,  § 6  ( NE W) . ]

C. The jail administrator, or a designee, shall restrict in advance any travel or 
movement limiting the inmate's travel to specific times and places directly related to 
approved employment, formal education, job search, public service work, treatment or 
other specific purposes. [ 2 0 0 9 ,  c.  3 9 1 ,  § 6  (n e w ) . ]

D. The inmate shall agree to searches o f  the inmate's person, residence, electronic 
monitoring equipment, vehicle, papers and effects and any property under the inmate's 
control, without a warrant and without probable cause, for items prohibited by law or by 
condition o f participation in the program or otherwise subject to seizure or inspection 
upon the request o f  the ja il administrator, a community confinement monitor or any law 
enforcement officer without prior notice. The sheriff or jail administrator may prohibit 
the inmate from residing with anyone who does not consent to a search or inspection o f  
the residence to the extent necessary to search or inspect the inmate's person, residence, 
electronic equipment, papers and effects. [ 2 0 0 9 ,  c .  3 91 ,  § 6  (n e w ) . ]

E. The inmate m ay not use alcohol or illegal drugs or other illegal substances and 
m ay not abuse alcohol or abuse any other legal substance. [ 2 0 0 9 ,  c .  3 9 1 ,  § 6  
( N E W ) .]

F. The inmate shall submit to urinalysis, breath testing or other chemical tests 
without probable cause at the request o f  the jail administrator or a community 
confinement monitor. [ 2 0 0 9 ,  c .  3 9 1 ,  § 6  ( NE W) . ]

G. If  stopped or arrested by a law enforcement officer, the inmate shall notify that 
officer o f  the inmate's participation in a community confinement monitoring program. 
W ithin one hour o f having been stopped or arrested, the inmate shall notify the jail 
administrator or a community confinement monitor. [ 2 0 0 9 ,  c .  3 9 1 ,  § 6  (n e w ) . ]

H. The inmate m ay not violate state or federal criminal law or any conditions o f  the 
inmate's release. [ 2 0 0 9 ,  c .  3 9 1 ,  § 6  (n e w ) . ]

I. As a condition o f participation o f an inmate in a community confinement 
monitoring program, the sheriff may, based upon an inmate's ability to pay, require the 
inmate to pay a fee including an electronic monitoring fee, i f  applicable, a substance 
testing fee, if  applicable, or both. The fee charged m ay include the costs associated with a 
community confinement program for people who do not have the financial resources to 
p ay th efees . [ 2 0 0 9 ,  c .  3 9 1 ,  § 6  (n e w ) . ]

J. The inmate shall sign a statement verifying that the inmate understands and agrees 
to all o f the conditions o f  release and participation in a community confinement 
monitoring program. [ 2 0 0 9 ,  c .  3 9 1 ,  § 6  ( NE W) . ]
[ 2 0 0 9 ,  c .  3 9 1 ,  § 6  (NEW) .]

4. Termination of the privilege. The sheriff, ja il administrator or a community 
confinement m onitor may terminate an inmate's participation in a community 
confinement monitoring program at any time and return the inmate to the custody o f the 
county jail for any violation o f  the conditions o f the inmate's release or upon the loss o f 
an appropriate residence on the part o f the inmate.
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[ 2 0 0 9 ,  c.  3 9 1 ,  § 6  (NEW) .]

5. Crimes. The following penalties apply to violations o f this section.
A. An inmate is guilty o f the crime o f violating a condition o f  release from the 

community confinement monitoring program if  the inmate intentionally or knowingly 
violates a condition o f  release. Violation o f this paragraph is a Class D crime. [2o n ,  
c .  4 64 ,  § 2 8  ( R P R ) .]

B. An inmate is guilty o f  the crime o f escape from the community confinement 
program as provided pursuant to Title 17-A, section 755, subsection 1-E. [2011, c. 
464 ,  § 2 8  ( R P R ) . ]
[ 2 0 1 1 ,  c.  4 6 4 ,  § 2 8  (RPR)  .]

6. M inimum standards supervision of inmates in the community confinement 
monitoring program. The State Board o f  Corrections shall establish minimum policy 
standards for the monitoring o f inmates in the community confinement monitoring 
program.
[ 2 0 0 9 ,  c .  3 9 1 ,  § 6  (NEW) .]

7. Program funding. Funds collected pursuant to this section must be forwarded to 
an account designated by the State Board o f Corrections for the purpose o f supporting 
pretrial, diversion or reentry activities. Community confinement monitoring program 
funds must be accounted for by the county through the normal budget process.
[ 2 0 0 9 ,  c .  3 9 1 ,  § 6  (NEW) .]

8. Terminally ill or incapacitated inmate. The sheriff may grant the privilege o f 
participation in a community confinement monitoring program to an inmate who does not 
meet the requirements o f  subsection 2, paragraphs C and E if  the jail's treating physician 
has determined that the inmate has a terminal or severely incapacitating medical 
condition and that care outside the jail is medically appropriate. Except as set out in this 
subsection, the inmate shall live in a hospital or other appropriate care facility, such as a 
nursing facility, residential care facility or facility that is a licensed hospice program 
pursuant to Title 22, section 8622 approved by the sheriff. As approved by  the sheriff, the 
inmate may receive hospice services from an entity licensed pursuant to Title 22, chapter 
1681, subchapter 1 or other care services and, subject to approval by the sheriff, m ay live 
at home while receiving these services. The sheriff may exempt an inmate participating in 
community confinement monitoring pursuant to this subsection from any requirements 
under subsection 3 that the sheriff determines to be inapplicable. The inmate shall 
provide any information pertaining to the inmate's medical condition or care that is 
requested by the sheriff at any time while the inmate is in the community confinement 
monitoring program. If  the sheriff determines that the inmate has failed to fully comply 
with a request, or if  at any time the jail's treating physician determines that the inmate 
does not have a terminal or severely incapacitating medical condition or that care outside 
the jail is not medically appropriate, the sheriff shall terminate the inmate's participation 
in the community confinement monitoring program. Except as set out in this subsection, 
all other provisions o f this section apply to community confinement monitoring pursuant 
to this subsection.
[ 2 0 0 9 ,  c .  3 9 1 ,  § 6  (NEW) .]

9. Effective date. This section is effective January 1, 2010.
[ 2 0 0 9 ,  c .  3 9 1 ,  § 6  (NEW) .]
S E C T I O N  H I S T O R Y
2 0 0 9 ,  c.  3 9 1 ,  § 6  ( N E W ) . 2 0 1 1 ,  c.  4 6 4 ,  § 2 8  ( A M D ) .

Data fo r  this page extracted on 10/16/2012 08:32:33.
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Title 17-A: MAINE CRIMINAL CODE 
Part 2: SUBSTANTIVE OFFENSES 

Chapter 9: OFFENSES AGAINST THE PERSON

§210-C. Domestic violence stalking

1. A person is guilty o f domestic violence stalking if:
A. The person violates section 210-A and the victim is a family or household 

member as defined in Title 19-A, section 4002, subsection 4. Violation o f  this paragraph 
is a Class D crime; or [ 2 0 0 7 ,  c .  4 3 6 ,  § 4  (n e w ) ;  2 0 0 7 ,  c .  4 3 6 ,  § 7  (a f f ) . ]

B. The person violates paragraph A and at the time o f  the offense:
(1) Has one or more prior convictions for violating paragraph A or for violating 

section 207-A, 209-A, 210-B or 211-A or one or more prior convictions for engaging in 
conduct substantially similar to that contained in paragraph A or in section 207-A, 209-A, 
210-B or 211-A in another jurisdiction;

(2) Has one or more prior convictions for violating Title 19-A, section 4011, 
subsection 1 or one or more prior convictions for engaging in conduct substantially 
similar to that contained in Title 19-A, section 4011, subsection 1 in another jurisdiction; 
or

(3) Has one or more prior convictions for violating Title 15, section 1092, 
subsection 1, paragraph B when the condition o f  release violated is specified in Title 15, 
section 1026, subsection 3, paragraph A, subparagraph (5) or (8) when the alleged victim 
in the case for which the defendant was on bail was a family or household member as 
defined in Title 19-A, section 4002, subsection 4.

Violation o f this paragraph is a Class C crime. [ 2 0 1 1 ,  c .  640 ,  P t .  B, § 5
( A M D ) .]
[ 2 0 1 1 ,  c .  6 40 ,  P t .  B, § 5  (AMD) .]

2. Section 9-A governs the use o f prior convictions when determining a sentence.
[ 2 0 0 7 ,  c.  4 3 6 ,  § 4  ( NEW) ;  2 0 0 7 ,  c.  4 36 ,  § 7  ( AFF)  .]
S E C T I O N  H I S T O R Y
2 0 0 7 ,  c .  4 3 6 ,  § 4  (NEW) .  2 0 0 7 ,  c.  4 3 6 ,  § 7  ( A F F ) .  2 0 1 1 ,  c.  6 40 ,  P t .  B, § 5  
( A M D ) .

Data for this page extracted on 10/16/2012 08:27:53.
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Appendix B

Recent Statute changes regarding Domestic Violence
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Risk Assessment

Maine lacked a statewide, consistent method of evaluating risk within domestic violence 
criminal cases. Validated, evidence-based risk assessment tools are useful to help predict the risk 
of lethality or re-offense, as well as to focus the use of resources. 15 M.R.S. §1023(C)(5) was 
enacted to require bail commissioners to consider the results of ‘validated, evidence-based 
domestic violence risk assessment recommended by the Maine Commission on Domestic and 
Sexual Abuse, established in Title 5, section 12004-1, subsection 74-C, and approved by the 
Department of Public Safety’ when setting pre-conviction bail for cases involving charges of 
domestic violence. In addition to providing better information about risk for immediate decision 
making, effective risk assessment now also sets the stage for community responses such as 
review by high risk response teams and increased monitoring by law enforcement and/or pre-trial 
programs, including GPS monitoring.

Victim Notification

17-A M.R.S. § 1175-A was enacted to clarify that notification to a victim when an 
offender is released on bail is mandatory. Formerly, Maine required law enforcement agencies to 
adopt notification policies, but actual notification practices were not uniform throughout the state. 
This law also extends the notification requirement from cases involving domestic violence to 
include cases of sexual assault and stalking. The law requires that efforts be made to notify the 
victim by telephone as soon as possible but no later than one hour after an offender is released on 
bail, with follow up protocols if that time frame is not achieved.

Bail Conditions and Decision Making

15 M.R.S. § 1097(2-A) was enacted to address disposition after revocation of pre­
conviction bail involving crimes of domestic violence. This new law makes a number of changes 
intended to increase safety, primarily focusing on management of bail for a subset of serious 
crimes against a family or household member (as defined in statute). The law requires that 
offenders charged with these named offenses will have pre-conviction bail set by a judge or 
justice, rather than by a bail commissioner, based on the belief that a judicial review will be better 
informed. This statute does not deny a defendant the option of bail, but changes the locus of 
decision making from a bail commissioner to a judge. Among other changes, the law requires 
that, in the context of a revocation of pre-conviction bail proceeding, if an underlying crime or 
new alleged criminal conduct is one of the serious offenses specified, a judge must order that a 
defendant be committed without bail pending a bail revocation hearing, unless the judge makes 
written findings to the extent specified. In that context also, if  the underlying crime is an offense 
specified and the new conduct found by the court involves new allegations of domestic violence 
or contact with a victim or witness in the underlying case, the judge or justice shall issue an order 
denying bail, unless the findings are made on the record as required. The judge or justice shall 
issue an order denying bail if there has been a previous revocation of pre-conviction bail pursuant 
to Maine statute.
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Previously, Maine law did not provide a definition of strangulation within the criminal code and 
assumed that strangulation could be effectively prosecuted under the general assault statutes. 17- 
A M.R.S. §208(1)(C) was enacted to include strangulation as an act that constitutes extreme 
indifference to the value of human life within the crime of Aggravated Assault. Strangulation as 
defined in §208(1)(C) is: “the intentional impeding of the breathing or circulation of the blood of 
another person by applying pressure on the person's throat or neck.”

Strangulation
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M O N IT O R IN G  EQ U IPM E N T

Ankle Monitoring Devices - are mounted tracking units that rely on radio frequency 
(RF) and/or global positioning system (GPS) data to accurately track a participant’s 
movement within local communities.

Industry Examples:

BLUtag - one-piece GPS monitoring device that receives one GPS location point per 
minute (an industry standard). Only device that is capable o f detecting and reporting GPS 
jamming and shielding violations. (Satellite Tracking o f  People, LLC, Tarheel 
monitoring, LLC., Reliant Management Group)

OM21Q - one piece bracelet GPS monitoring device that tracks participants indoors and 
out and maintains proprietary signal encryption to ward off hackers. (OmniLink)

Exacutrack - one piece ankle mounted tracking unit that transmits location data as 
frequently as once every 15 seconds. (BI a GEO Group Company)

Home Based Monitoring Units -  Monitors the participants while located at their 
residence. The receiver reports the participant’s presence or absence to the monitoring 
computer utilizing land-line or cellular communication, which determines whether the 
participant is adhering to (or in violation of) his or her authorized schedule.

Industry Examples:

BLUhome -  Installed into the participant’s home offering standard and customized 
radio signal ranges. The device transmits data using cell phone service or the 
participant’s landline service. (Satellite Tracking o f  People LLC and Tarheel 
Monitoring, LLC)

Bi HomeGuard -  Radio frequency system that continuously verifies the presence 
or absence of a client at a specific location. Easy to use, web-based application 
that gives agency staff the ability to access and manage information for all enrolled 
participants, including violation and equipment status information. (BI a GEO
Group Company)

Victim Notification Device

Stalker Alert -  Is a small light weight device carried by a victim that uses GPS 
technology, mobile proximity zones, and nationwide cellular telephone networks to help 
provide advance warning to victims about the presence o f their abuser. The device has 

immediate notification for multi-stage mobile exclusion zone violations with the 
capabilities of the notifications being sent to multiple recipients. (Satellite Tracking o f

People LLC, Tarheel Monitoring, LLC)
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AGENCY INFORMATION

Appriss - VINE System (Victim notification) 
10401 Linn Station Road 
Louisville, KY 40223-3842

Electronic Monitoring

TM Tarheel Monitoring, LLC 
244 Princess Street 
Wilmington, NC 28401

Sentinel Offender Services 
201 Technology Drive 
Irvine, CA 92618

OminLink
5900 Windward Parkway, Suite 200 
Alpharetta, GA 30005

ISecureTrac Systems 
5078 S. 111th Street 
Omaha, NE 68137

Reliant Monitoring Services 
116 New Edition Court 
Cary, NC 27511

BI Incorporated 
6400 Lookout Road 
Boulder, CO 80301
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CT VNP -  Victim Participation Handout



CDVSA
u n c i l  o n  D o m e s t i c  V io l e n c e  

&. S e x u a l  A s s a u l tSafety ★ Prevention ★ Accountability

COUNCIL ON DOMESTIC VIOLENCE & 
SEXUAL ASSAULT  

Executive Director, Lauree Morton

Department of Public Safety

450 Whittier Street 
PO  Box 111200 

Juneau, Alaska 99811 -1200 
Main: 907.465.4356 

Fax: 907.465.3627

The Honorable Wes Keller, Judiciary Chair 
Members of the House Judiciary Committee 
House of Representatives 
Alaska State Capitol 
Juneau, Alaska 99801 -1182

March 22, 2013

Dear Representative Keller:

I appreciated the opportunity to testify on HB 73 with regard to sex offender recidivism back in 
February and for the work the committee is putting in on this bill. I apologize for not being 
available for the hearing yesterday, particularly as I understand concern was expressed over 
amending the crime of sexual assault in the third degree to prohibit a probation or parole 
officer from engaging in sexual penetration with a person on probation or parole. When the 
Senate version of the bill was heard in that body's Judiciary committee I testified and cited the 
Ethics Standards to which Probation/Parole officers are expected to comply as one reason for 
supporting the broad application of this penalty currently in HB73/SB22. The ethical standards 
may be found at the following sites:

The American Probation and Parole Association
http://www.appa-net.org/eweb/DvnamicPage.aspx?WebCode=lA CodeEthics

Federal Probation and Pretrial Officers Association 
http://www.fppoa.org/code-of-ethics

Alaska Correctional, Probation and Parole Officer Code of Ethics 
http://www,touchngo.com/lglcntr/akstats/aac/titlel3/chapter085/section230.htm

Each of these codes recognizes that probation and parole officers hold high public trust in ensuring 
offenders follow conditions of release and ensuring they know there are consequences to reoffending. 
Each of these codes mention the officer, because of the position, is held to a high standard of moral 
conduct. I highlighted the section of the Alaska code of ethics which states: The correctional, 
probation or parole officer will not engage in undue familiarity with inmates, probationers, or 
parolees. Another sentence in the Alaska code states: 1 will not use my official position to 
secure privileges or advantages for myself.

http://www.appa-net.org/eweb/DvnamicPage.aspx?WebCode=lA
http://www.fppoa.org/code-of-ethics
http://www,touchngo.com/lglcntr/akstats/aac/titlel3/chapter085/section230.htm


People who want to become probation or parole officers must agree to adhere to one or more 
of these ethical codes. It is incumbent on them to act in a manner that upholds these standards. 
Clearly, engaging in sexual penetration with reckless disregard to the other person's status as a 
probationer or parolee is acting outside of their professional ethics.

The thought behind making this behavior a crime is not to "catch” a probation or parole officer 
who unknowingly develops a relationship with someone on probation or parole. It is not to 
criminalize the casual sexual behavior 1 heard mentioned in the recorded hearing from 
yesterday. It is not to criminalize behavior between persons who were married prior to one of 
them being placed on probation or parole.

Unfortunately, there are people who use their power and authority to intimidate, coerce and 
force others to bend to the authority figure’s will. That is who should be held criminally liable 
for engaging in sexual penetration with a probationer or parolee. Using the implied or 
expressed threat of returning someone to prison if he or she does not submit to a sexual act is 
reprehensible and deserves community condemnation.

Several years ago the legislature amended sexual assault in the third degree to prohibit a 
correctional officer from engaging in sexual penetration with a person who was incarcerated. 
Amending the statute now to prohibit probation and parole officers from engaging in sexual 
penetration with someone on probation or parole is in line with that public policy decision.

I encourage the committee to consider the possibility that those on probation or parole may be 
more vulnerable to sexual assault because of the situation in which they find themselves and 
because of the few bad actors in positions of authority who will try to take advantage of the 
situation.

I am confident that the overwhelming majority of people who choose to dedicate their lives to 
assisting people who have been incarcerated or convicted of criminal activity to successfully 
reintegrate into our communities and make better choices for their lives, believe in and hold true 
to their ethical standards. Those who choose not to do so should know there are serious 
consequences to that abuse of power.

Again, thank you to committee members for your work to provide the best protections for 
victims of sexual violence, trafficking, domestic violence and stalking. Please consider leaving 
this important statutory change in HB73.

Sincerely,

L a u re e / M o rto n /

Lauree Morton 
Executive Director
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Dear Representative W es Keller, February 22, 2013

The Fairbanks Sexual A ssault Response Team  Task Force respectfully submits 
this letter of support for HB 73/SB22. The Fairbanks SART Task Force is a group 
of Fairbanks professionals including law enforcem ent, m edical providers, 
prosecution, social services, and victim  advocates. W e m eet quarterly to improve 
the system response to reports of sexual assault.

M any sections o f HB73/SB 22 are consistent with the goals of the Fairbanks 
SART Task Force and we support the bill in its entirety. W e specifically and 
strongly support section 27 (of CSSB 22) which provides the same confidentiality 
for victim  advocates who com e from  our m ilitary instillations as the victim 
advocates from  the private sector. The m ilitary advocates are well trained and are 
a valuable and im portant resource to sexual assault victims.

W e also support section 15 (of CSSB 22) which extends the protections o f the rape 
shield statute to behaviors which occur after the sexual assault. Finally we support 
the several sections of the bills which clarify the legislature’s intent regarding 
sentencing sex offenders.

W hile this letter does not address all sections o f the bill, please understand this is 
not because we oppose or don’t support those sections but because they are 
som ewhat outside our specific charge.

Thank-you very m uch for your consideration. If we can be o f assistance or a 
resource for you please feel free to contact us.

Sincerely 

Angie Ellis
Fairbanks Sexual A ssault Response Team  Task Force
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The Honorable Wes Keller, Chair 
House Judiciary Committee 
Alaska State House
Via email: Rep.Wes.Keller@akleg.gov

Re: CSHB 73 (JUD) (Work Draft 28-GH1587MJ)

Dear Representative Keller and members of the House Judiciary Committee,
The Alaska Children’s Justice Act Task Force respectfully submits this letter of support 
for the passage of HB 73, the Governor’s Crime Bill.

The genesis of the Alaska Children's Justice Act Task Force (CJA) is the Child Abuse 
Prevention and Treatment Act (42 U.S.C. 5101) and the Victims of Crime Act (42 U.S.C 
10601). The CJA was founded in 2002 and is federally mandated and funded. The 20 
members of the task force are from across the State of Alaska and include representa­
tives from the fields of medicine, law, child protection, juvenile justice, tribes, and educa­
tion. Our mission is to: Identify areas where improvement is needed in the statewide 
response to child maltreatment, particularly child sexual abuse, make recommendations, 
and take actions to improve the system.

Many of the sections contained within HB 73 are consistent with the mission of CJA, that 
is, they will improve the system response to child maltreatment and protect Alaska’s chil­
dren. We particularly support the sections regarding sentencing, unlawful contact be­
tween perpetrators and victims, and changes to the mandatory reporter statues and Evi­
dence Rule 404. Attached to this letter is an outline of the specific sections of CSHB 73 
(JUD) (Work Draft 28-GH1587\U) the CJA supports, with an explanation of why the CJA 
believes the section will protect children. While we do not address all sections of the 
governor’s bill, please understand this is not because we oppose or don’t support those 
sections but because they are outside our charge.

Thank-you very much for your consideration, 
for you please feel free to contact us.

Sincerely,

Alaska Children’s Justice Act Task Force

If we can be of assistance or a resource

Rutherdale, Chair

O u r  M is s io n : Identify a reas wbere improvement is needed in the statewide response  to child maltreatment, 

particularly child sexual abuse, malcc recommendations, and take actions to improve tbe system.
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Alaska C h ild ren ’s 
Justice A c t Task Force Sectional support of 

CSHB 73 (JUD) (Work Draft 28-GH1587\U) 
Attachment to letter of March 22, 2013

Sections 1 and 21-22: These sections clarify the legislature's intent with regard to referrals to 
three judge panels for sentencing for sexual felonies. These sections hold offenders accounta­
ble and prevent further abuse by that offender. We hope these sentences will assure victim 
safety and deter potential offenders.

Section 9; This section provides that incarcerated persons who have not been to trial or sen­
tenced who contact their victim may be charged with the present crime of unlawful contact. Of­
ten in sexual abuse cases the perpetrator will contact the victim from the jail. While threats can 
be prosecuted under present law, these contacts are not direct threats and may seem benign 
or even appropriate. For example, the contact might be a card or letter from the perpetrator to 
the child victim expressing “how much daddy loves you”, or “how much daddy can’t wait to see 
you again”. These contacts can be quite upsetting, frightening, confusing, and/or intimidating 
to a child victim.

Section 20 and 31-34: Section 20 provides that persons who are convicted of multiple counts 
of distribution or possession of child pornography must have some part of the sentence for 
each count be consecutive to other counts. Sections 31-34 assist law enforcement and the 
Attorney General to more effectively investigate child pornography. Children whose images 
are contained on child abuse images are victims for life as the abuse images forever circulate 
within the virtual universe of the internet. These sections expand the tools law enforcement 
has available to investigate and intervene in the continuing possession and distribution of the 
images. Additionally, requiring some consecutive sentencing for possession and distribution of 
child abuse images, in some small part, reflects the severity of the continuing, perpetual harm 
to the victims.

Section 35: This section provides, in the context of Title 47 child protection cases, more pro­
tection for children whose parent has sexually abused a child or required to register as a sex 
offender.

Sections 36-38: These sections modify the mandatory reporter statute to include athletic 
coaches. The CJA strongly supports this added protection to children.

Section 42: This section amends Evidence Rule 404 to eliminate the look-back requirement 
for prior bad acts of sexual abuse. At present prosecutors may only seek to introduce prior 
acts of sexual abuse which have occurred within 10 years of the prior offense. This would per­
mit the court and jury to consider older offenses.

O u r  M is s io n , Identify areas where improvement is needed in the statewide response  to child maltreatment, 

particulady child sexual abuse, make recommendations, and  take actions to improve the system.


