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p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . ”

Before one is able to understand why jury nullification is a good idea, one must 
understand the importance of a trial by jury. Our Founding Fathers considered them 
to be a powerful weapon in the war against tyranny. Thomas Jefferson wrote, “I 
consider trial by jury as the only anchor yet imagined by man, by which a 
government can be held to the principles of its constitution”. In the Federalist 
Papers, Alexander Hamilton wrote that trial by jury was the “very palladium of free 
government” and a “valuable check upon corruption”.

Given the strength of these opinions, then, it is no surprise that the denial of trials by 
jury was one of the foremost acts of despotism listed by Thomas Jefferson in the 
Declaration of Independence.

As for the concept that juries have not only the power but the obligation to nullify 
unjust rulings of a judge, John Adams wrote, “It is not only (the juror’s) right, but his 
duty . . .  to find the verdict according to his own best understanding, judgment, and 
conscience, though in direct opposition to the direction of the court”.

Our Founding Fathers zealously defended this right and recognized that only an 
informed and empowered jury could effectively protect a defendant from the 
potentially harmftil effects of autocratic judges. Jury nullification allows citizens to 
have the final say on what is fair in a court of law.

Therefore, I ask for your support of HB 315. Jury nullification is a good idea and one 
supported by Constitutional principles of freedom.

A laska  St a t e  L eg isla tu r e  ~  R epr esen ta tiv e  T a m m ie  W ilson

mailto:Rep.Tammie.Wilson@akleg.gov
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T O : Representative Tam m ie W ilson

F R O M :

Y ou provided an e-m ail attachm ent o f  a bill from  N ew  H am pshire described as N .H . Rev. 
Stat. sec. 519 :23 -b , w hich  provides that a court shall provide the fo llow in g  jury  
instruction during a trial:

The concept o f  jury nullification is w ell established in this country. I f  the 
jury fee ls  that the law  under w hich the defendant is accused is unjust, or 
that ex igen t circum stances justified  the actions o f  the accused , or for any 
reason w hich  appeals to their log ic  or passion, the jury has the power to 
acquit, and the courts m ust abide by that decision .

T his statute a lso  provides that i f  this instruction is not g iven  by the court to the jury in a 
crim inal trial, that a  m istrial shall be declared.

Jury nullification  is  not the law  in Alaska, and w as rejected in Harley v. State, 653 P.2d  
1052 (A laska A pp. 1982). In Turney v. Stale, 20 0 0  W L 4 2 2 6 3 6 , p.4 (A laska A pp.), 
Court o f  A ppeals Judge D avid  M annheim er provided the fo llow in g  d iscussion  regarding 
jury nullification , sum m arizing the arguments som e persons m ake in support o f  jury  
nullification , and the argum ent others provide against it:

T he first principle is that all persons are entitled to have their cases 
decided  by unbiased juries and judges, based on established rules o f  law  
and the ev id en ce presented in court. N ot ju st litigants, but all m em bers o f  
society  have a right to demand that court d ecision s be based on the merits 
o f  the case, not on  the personal prejudices or private interests o f  the 
decision-m akers. T o ensure that the people w ho decide the outcom e o f  
trials are not sw ayed  from their duty, society  has enacted law s to deter and 
punish those w ho w ould  exert outside influence on juries and judges.

The com peting principle is that citizens have a right to speak out against 
perceived in justices in our system  o f  governm ent. The First Am endm ent



guarantees the right to condem n unfair law s and to protest unfair actions 
taken by public o ffic ia ls. Legal proceedings often becom e the focal point 
o f  disputes concerning the fairness or adequacy o f  our law s, or the w isdom  
or ju stice  o f  particular governm ent actions or po lic ies. For this reason, 
courthouses have traditionally been the site o f  sp eeches, dem onstrations, 
and protests.

W ith this backdrop, and the po licy  considerations sum m arized above, w hich are for the 
legislature to decide, 1 turn to your question . In m y v iew , your question  in vo lves policy  
and judgm ent regarding w hether the N e w  H am pshire statutory language should in w hole, 
or part, be used to amend H B 315 . It seem s to m e, that there are three points on which  
HB 315 and the N ew  Ham pshire statute differ, and ch o ices cou ld  be m ade by the 
legislature regarding concepts to include in H B 315.

First, the N e w  H am pshire statute requires that a court provide a jury instruction, as set 
out above, regarding jury nullification in all crim inal ca se s .1 H B 315 provides that 
nullification  is a matter that can be addressed, not by w ay o f  a jury instruction, but by 
w ay o f  ev idence the defendant ch ooses to introduce at trial, or during jury selection . So, 
under HB 315 , nu llification  is  in the control o f  the defendant, and is  not an issue raised 
by the court or the state. I also note that H B 315 prevents jurors from b eing  excused  or 
disqualified  from serving on a criminal jury based on their v iew s  regarding nullification.

If you w ould like to include the instruction to the jury on nullification  in the sam e manner 
as N .H . R ev. Stat. sec . 519:23-b , at a  m inim um , a bill draft w ou ld  require a direct court 
rule am endm ent, am ending Criminal Rule 30, to provide that the court must advise the 
jury on nullification  in all criminal cases, and w ould also  require an am endm ent to 
Criminal R ule 24  providing that jurors can not be challenged for cause, or rem oved by  
exercise  o f  a preem ptory challenge, for expressing a v iew  on  jury nullification. A  direct 
court rule am endm ent requires a vote o f  tw o thirds o f  each body, as provided in art. IV, 
sec. 15, C onstitution o f  the State o f  Alaska.

In addition to the court rule am endm ents that w ould be required to add the jury 
instruction and juror disqualification aspects from N.H . Rev. Stat. sec. 519:23-b , and the 
two-thirds vote, I want to also note, a lim itation on legislative pow er to amend rules that 
involve the court's inherent jud icia l pow er under art. IV, sec. 1 o f  the C onstitution o f  the 
State o f  A laska. I f  the A laska Suprem e Court or A laska Court o f  A ppeals review ed the 
court rule changes required as discussed above, and determ ined that advising  the jury and 
providing jury instructions as required for the unique facts o f  a crim inal jury trial is

Representative Tammie Wilson
February 27, 2014
Page 2

1 In State v. Prudent, 13 A .3d 181, 184 (N .H . 2 0 10), I note that a case  w as appealed by a 
defendant where the court presented a substantial d iscussion  o f  jury nullification. The  
defendant argued that the d iscussion  went beyond what w as necessary under N ew  
Ham pshire law , and "chilled" the jury's ability to nullify. For this reason, the legislature  
m ight want to provide sp ecific  language for the court to read to the jury in nullification  
cases to avoid such disputes.



within the inherent judicial pow er o f  the court under art. IV, sec. 1, C onstitution o f  the 
State o f  A laska, incorporating the jury nullification language into the jury instructions 
under Criminal Rule 3 0 , w ould be beyond the leg islative power o f  am endm ent, and 
unconstitutional. S ee  generally, Citizens fo r  Tort Reform v. McAlpine, 810 P.2d 162 
(A laska 1991); In re Stephenson, 511 P.2d 136 (A laska 1973).

Second, in MB 315 , on ce  the defendant raises the issu e  o f  jury nullification by admitting 
evidence in support o f  a nullification argument, HB 315 a llow s the state to respond in 
rebuttal with sim ilar ev idence. The N ew  H am pshire statute is silent on this matter. 
Generally, w hen on e party is allow ed to present ev idence and open the door to areas on  
inquiry, such as ev id en ce  in support o f  nullification, the state is allow ed to rebut this 
evidence as allow ed by the court.2

Third, the N ew  H am pshire bill provides that it is  autom atic grounds for a mistrial i f  
during a crim inal trial, the court fails to advise the jury on nullification as set out above.

Because jury nu llification  encourages jurors to disregard the law  and apply their own  
sense o f  ju stice  in crim inal cases, and because jury nullification  is contrary to the law in 
Alaska, it is hard for m e to advise  you on w hich, i f  any, o f  the provisions in the N ew  
Hampshire bill should be included in H B 315.  T hese ch o ices seem  to m e to be policy  
considerations. P lease let m e know  i f  you w ould  like any proposed am endm ents to the 
bill, or a proposed com m ittee substitute incorporating any o f  these po licy  d ecisions in a 
new  version.

Representative Tammie Wilson
February 27, 2014
Page 3

D D G .lnd  
14-094.lnd

2 In State v. Mueller, 2 0 1 4  W L 521390, N .H . June 30, 2014 , the defendant presented an 
argument on nullification , and the state responded, arguing that the com m ents m ade by 
the defendant regarding nullification am ounted to an adm ission that the defendant had 
com m itted the o ffen se  charged. The trial court appears to have allow ed  the state to 
respond and rebut the defendant's argument. The appellate court reversed the conviction, 
holding that the state took the defendant's nu llification  remarks too far, and incorrectly 
argued to the jury that the defendant's nullification argument w as a con fession  to the 
offense. In short, this case  suggests that nullification raises issues that are not otherwise 
adm issib le, and that m ay cause the state, in response, to rely on argum ents and possibly  
rebuttal ev id en ce that can be highly prejudicial. The Mueller case suggests that once 
nullification  argum ents are raised, it m ay be d ifficu lt for the court to prevent prejudice to 
the defendant as the state responds to the defendant's argum ents.
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Jury N ullification  (W ork Order N o . 2 8 -L S 1 4 6 7 \U )

Representative Tam m ie W ilson  
Attn: Theresa W oldstad

I want to m ake you  aware o f  a potential constitutional argum ent raised by the issue  
com m only  referred to as "jury nullification" in  the b ill that is enclosed w ith  this 
m em orandum . W h ile  jury nullification  is  not likely  inherently unconstitutional, 
constitutional issu es relating to due process and equal protection could  eventually  
develop . See, Sparf  v. United States, 156 U .S . 51 , 102 (18 9 5 ) in w hich  the U nited States 
Suprem e Court ruled that ju d ges have no duty to inform  jurors that they have an inherent 
ability  to ju d g e  the law  ("it is  the duty o f  juries in crim inal cases to take the law from the 
court, and apply that law  to the facts as they find them  to  be from the evidence,").

A  basic tenet o f  our crim inal justice system  is  that the crim inal law s should be applied  
fairly and eq u ally  to  all. I f  defendants are a llow ed to argue to the jury that the law  should  
not apply to  them  in an individual case, h ow  are w e  to know  that the law  is being applied  
fairly and eq u ally  to all?  Further, it is  the legislature's duty, on  a statew ide basis, to enact 
the law s and to d ecid e  w hat actions or inactions, and the circum stances thereof, that are 
to be subject to crim inal penalties. W ill the law  be applied fairly and equally to all i f  the 
Jaw is subject to argum ent in each individual case that it should  not be applied to an 
individual defendant? W ill juries in certain areas o f  the state d ecide that certain law s w ill 
not apply to ind ividuals in those areas? Should an unpopular crim inal law  be rejected by 
the public b y  its application on ly  on an individual basis based upon an argument by the 
defense or should  it be rejected by referendum  in the manner provided by the 
constitution? I do not k n ow  the answers to  these questions and am only  able to identify  
the issu es.

DDGdem
14-080.1em

Enclosure
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S t a t e  L a n g u a g e  o n  J u r y  N u l l i f i c a t i o n

Citizens Must Claim Rights: Founders Gave Juries the Right to Determine Law
S p o tlig h t M arch  2 0 , 2 0 0 0  

S o m e  say jury n u llif ic a t io n  is th e  most practical way to stop the juggernaut police state.
By Tom Stahl

The "Washington Post published a front page story entitled,"In Jury Rooms, a Form of Civil Protest 
Grows,"last year. According to the Post article,jurors are not always following judges'lnstructions to the 
letter.
The article recounted that sometimes in Jury trials, when those facts which the Judge chooses to allow 

into evidence Indicate that the defendant broke the law, jurors look at the facts quite differently from 
the way the judge instructed them to.The jurors do not say,"On the basis of these facts the defendant is 
guilty"
Instead, the jurors say,"On the basis of these facts the law is wrong,"and they vote to acquit. Or, they may 

vote to acquit because they believe that the law is being unjustly applied, or because some government 
/''"■'conduct in the case has been so egregious that they cannot reward it with a conviction.

In short, a passion for justice invades the jury room. The jurors begin judging the law and the 
government, as well as the facts, and they render their verdict according to conscience. This is called jury 
nullification.
Dr. Jack Kevorkian, recently convicted, was acquitted several times in the past, despite his admission 

of the government's facts, of assisting the suicide of terminally ill patients who wanted to die. Those 
acquittals were probably due to jury nullification. And Kevorkian might have been acquitted again if the 
trial judge had allowed him to present his evidence, testimony of the deceased's relatives, to the jury. A 
corollary of jury nullification is greater latitude for the jury to hear all of the evidence.
The Post took a dim view of this and suggested that jury nullification is an aberration, a kind of 

unintended and unwanted side-effect of our constitutional system of letting juries decide cases. But 
the Post couldn't be more wrong. Far from being an unintended side-effect, jury nullification is explicitly 
authorized in the constitutions of 24 states.

ALU CRIMINAL CASES
The constitutions of Maryland, Indiana, Oregon, and Georgia currently have provisions guaranteeing the 

right of jurors to "judge" or"determine" the law in "all criminal cases."

Article 23 of Maryland's Constitution states:
In the trial of all criminal cases, the Jury shall be the Judges of Law, as well as of fact, except that the 

Court may pass upon the sufficiency of the evidence to sustain a conviction. The right of trial by Jury

Cpf all Issues of fact in civil proceedings in the several Courts of Law in this State, where the amount in 
controversy exceeds the sum of five thousand dollars, shall be inviolably preserved.

http://www.fija.org


O ln all criminal cases whatever, the jury shall have the right to determine the law and the facts.
Oregon's Constitution, Art. 1, Sec. 16, states:
Excessive bail shall not be required, nor excessive fines imposed. Cruel and unusual punishments shall 

not be inflicted, but all penalties shall be proportioned to the offense. In all criminal cases whatever, the 
jury shall have the right to determine the law, and the facts under the direction of the Court as to the law, 
and the right of new trial, as in civil cases.

Art. 1, Sec. 1 of Georgia's Constitution says:
The right to trial by jury shall remain inviolate, except that the court shall render judgment without the 

verdict of a jury in all civil cases where no issuable defense is filed and where a jury is not demanded 
in writing by either party. In criminal cases, the defendant shall have a public and speedy trial by an 
impartial jury; and the jury shall be judges of the law and the facts.
These constitutional jury nullification provisions endure despite decades of hostile judicial 

interpretation.

LIBEL CASES
Twenty other states currently include jury nullification provisions in their constitutions under their 

sections on freedom of speech, specifically with respect to libel cases.These provisions, listed below, 
typically state:
.... in all indictments for libel, the jury shall have the right to determine the law and the facts under the 

direction of the court.

O But New Jersey, New York, South Carolina, Utah and Wisconsin omit the phrase "under the direction of 
he court."South Carolina states:
In all indictments or prosecutions for libel, the truth of the alleged libel may be given in evidence, and 

the jury shall be the judges of the law and facts.
Alabama (Article I, Sec. 12); Colorado (Article II, Sec. 10);Connecticut (Article First, Sec6); Delaware 

(Article I, Sec 5); Kentucky (Bill of Rights, Sec. 9); Maine (Article I, Sec, 4); Mississippi (Article 3, Sec 13); 
Missouri (Article I, Sec 8); Montana (Article II, Sec. 7); New Jersey (Article I, Sec. 6); New York (Article I, Sec.
8); North Dakota (Article I,Sec.4); Pennsylvania (Article I, Sec. 7); South Carolina (Article I, Sec. 16);South 
Dakota (Article VI, Sec. 5);Tennessee (Article I, Sec. 19);Texas (Article 1, Sec. 8); Utah (Article I, Sec. 15); 
Wisconsin (Article I,Sec3);Wyoming (Article 1,Sec20).

Delaware, Kentucky, North Dakota, Pennsylvania and Texas add the phrase "as in other cases.'Tennessee 
adds the phrase "as in other criminal cases."
These phrases suggest that the jury has a right to determine the law in more than just libel cases.
The Tennessee Constitution, Art. I, Sec. 19, says:
...and in ail indictments for libel, the jury shall have a right to determine the law and the facts, under the 

direction of the court, as in other criminal cases.
The phrase "under the direction of the court," omitted by five states, provides for the trial judge to give 

directions, like road directions which the jury may or may not choose to follow, to assist the jury in its 
deliberations.
Our forefathers did not intend by this phrase for the trial judge to infringe in any way upon the sole 

discretion of the jury in rendering its verdict. Although later courts have held otherwise, the Tennessee

OSupreme Court In Nelson v. State, 2 Swan 482 (1852), described the proper roles of the judge and jury as 
follows: The Judge is a witness who testifies as to what the law is, and the jury is free to accept or reject his 
testimony like any other.
The Maine Constitution affirms these roles in its section on libel:

Art. 1, S ec  19, of Indiana's Constitution says:



... and in all indictments for libels, the jury, after having received the direction of the court, shall have a 
right to determine, at their discretion, the law and the fact.
In addition, 40 state constitutions, like the Washington state Constitution in Article I, Section 1, declare 

that "All political power is inherent In the people,"or words to similar effect.
And 34 state constitutions expound on the principle of all political power being inherent in the people 

by saying that "the people... have at all times... a right to alter, reform, or abolish their government in such 
manner as they may think proper,"or words to similar effect.
For example, the Pennsylvania Constitution declares that:
All power is inherent in the people, and all free governments are founded on their authority and 

instituted for their peace, safety and happiness. For the advancement of these ends they have at all times 
an inalienable and indefeasible right to alter, reform or abolish their government in such manner as they 
may think proper.
If the people have all power, and have at all times a right to alter, reform or abolish their government 

in such manner as they may think proper, then they certainly have the right of Jury nullification, which 
is tantamount to altering or reforming their government when they come together on juries to decide 
cases.
A single nullification verdict against a particular law may or may not alter or reform the government, 

but thousands of such verdicts certainly do. Witness the decisive role of jury nullification in establishing 
freedom of speech and press in the American Colonies, defeating the Fugitive Slave Act and ending 
alcohol prohibition.
Of special note is the right of revolution in the New Hampshire Constitution.
Government being instituted for the common benefit, protection, and security, of the whole community, 

and not for the private interest or emolument of any one man, family, or class of men; therefore, whenever

a  he ends of government are perverted, and public liberty manifestly endangered, and all other means 
>f redress are ineffectual, the people may, and of right ought to reform the old, or establish a new 

government.The doctrine of nonresistance against arbitrary power, and oppression, is absurd, slavish, and 
destructive of the good and happiness of mankind.
If the people have the ultimate right of revolution to protect their liberties, then they certainly also have 

the lesser included and more gentle right of jury nullification to protect their liberties.
It should also be noted that New Hampshire declares an unalienable "Right of Conscience":
Among the natural rights, some are, in their very nature unalienable, because no equivalent can be given 

or received for them. Of this kind are the Rights of Conscience.
If the right of conscience is unalienable, then it can not be taken away from people when they enter 

the courthouse door to serve on juries.The people have an inherent and unalienable right to vote their 
conscience when rendering jury verdicts.
There is no doubt that jury nullification was one of the rights and powers that the people were 

exercising in 1791 when the Bill of Rights of the United States Constitution was adopted. As legal historian 
Lawrence Friedman has written:
In American legal theory, jury-power was enormous, and subject to few controls.There was a maxim of 

law that the jury was judge both of law and of fact in criminal cases. This idea was particularly strong in 
the first Revolutionary generation when memories of royal justice were fresh.

Jury nullification is therefore one of the "rights ...retained by the people"in the Ninth Amendment. 
And it is one of the "powers... reserved... to the people"in the Tenth Amendment.

Jury nullification is decentralization of political power. It is the people's most important veto in our

Cconstitutional system. The jury vote is the only time the people ever vote on the application of a real law 
In real life. All other votes are for hypothetical.

Tom Stahl is a former FIJA Board member and practicing attorney from Waterville, Washington



A L A S K A  S T A T E  H O U S E  O F  R E P R E S E N T A T I V E S

H ouse B ill 140 addresses jury nullification. Representative Coghill is asking the 
legislature to consider this legislation as an acknowledgement that the jury is the 
exclusive judge o f  the facts and m ay decide that the law is unjustly applied to the 
defendant.

This legislation enacts provisions in law instructing the court to allow  a defendant 
the right to inform the jury o f  their right to judge the defendant and to judge the 
law  as it  applies to the defendant.

Current jury instructions for Alaskan jurors require them to “accept and follow  the 
law  as instructed by the judge even though they may have a different idea about 
what the law is or ought to be”.

H B 140 allow s a jury to fully understand their role and exercise their 
responsibility as a jury. A  jury is  the only thing standing in the w ay o f  a 
governm ent out o f  check and inherent rights o f  citizens being judge by the law. 
Jury nullification allows citizens to have the final say on what is fair in a court o f  
law.
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REPRESENTATIVE JOHN COGHILL

HB 140
Jury Nullification

Indiana, Georgia, and Maryland currently have provisions in their state 
constitutions guaranteeing jurors the right to “judge” or “determine” the law  in all 
criminal cases.
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H O U SE B IL L  N O , 140

TWENTY-SIXTH LEGISLATURE - FIRST SESSION

BY REPRESENTATIVES COGHILL, Kawasaki

Introduced; 2/18/09 
Referred; Judiciary

IN THE LEGISLATURE OF THE STATE OF ALASKA

A  BILL  

FO R  A N  A C T  E N T ITLED  

o 1 "An A ct relating to juries in crim inal cases; and providing for an effective date."

2  BE IT  E N A C T E D  B Y  T H E  LEG ISL A T U R E  O F T H E ST A T E  O F  A LA SK A :

3 * Section 1. A S 12.45 is amended by adding a new section to read:

4  Sec. 12.45.017. R ole o f  ju ry , (a) Except as otherwise provided by law, the jury

5 is the exclusive judge o f  the facts. The jury is bound to receive the law from the court

6 and be governed thereby, except i f  a jury determines that a defendant is guilty

7  according to the law and that the law is unjustly applied to the defendant, the jury may

8 determine not to apply the law to the defendant and find the defendant not guilty or

9  guilty o f  a lesser included offense.

10 (b) A  defendant has the right to inform the jury o f  the jury's power to judge

11 the just application o f  the law and to vote on the verdict according to conscience.

12 Failure to allow the defendant to inform the jury o f  the jury's power is grounds for a

13 mistrial.

14 (c) Notwithstanding any other law, the court shall allow the defendant to 

present to the jury, for its consideration, evidence and testimony relevant to the

HB0140a .1. HB 140
New Text Underlined [DELETED TEXT BRACKETED]
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exercise o f  the jury's power under this section.

(d) The state may rebut any evidence introduced under this section with 

evidence o f  a similar nature.

(e) This section applies only to an action tried to a jury under applicable 

criminal law. This section does not create a right to a jury.

(f) A  potential juror may not be excused or disqualified from serving on a jury 

because the juror expresses a w illingness to exercise a  power granted to the jury under 

this section.

* Sec. 2 . The uncodified law o f  the State o f  Alaska is amended by adding a new section to 

read:

APPLICABILITY. This A ct applies to juries impaneled on or after the effective date 

o f  this Act.

* Sec. 3. This A ct takes effect immediately under A S 01.10.070(c).

HB 140 -2-
New Text Underlined [DBLETED TEXT BRACKETED)
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c a s e s /  an d  p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e ."

1 : 3 4 : 0 9  PM

RYNNIEVA MOSS, S t a f f ,  R e p r e s e n t a t i v e  J o h n  C o g h i l l ,  A la s k a  S t a t e  
L e g i s l a t u r e ,  s p e a k in g  o n  b e h a l f  o f  t h e  s p o n s o r ,  R e p r e s e n t a t i v e  
C o g h i l l ,  b e g a n  b y  r e l a t i n g  t h a t  HB 1 4 0  i s  n o t  new  a s  t h e  s p o n s o r  
i n t r o d u c e d  s i m i l a r  l e g i s l a t i o n  i n  2 0 0 2 .  M s. M oss th e n  
p a r a p h r a s e d  fr o m  t h e  f o l l o w i n g  s p o n s o r  s t a t e m e n t  [ o r i g i n a l
p u n c t u a t io n  p r o v i d e d ] :

H o u se  B i l l  1 4 0  a d d r e s s e s  j u r y  n u l l i f i c a t i o n .  
R e p r e s e n t a t i v e  C o g h i l l  a s k s  t h e  l e g i s l a t u r e  t o  
c o n s i d e r  t h i s  l e g i s l a t i o n  a s  an  a c k n o w le d g e m e n t  t h a t  
t h e  j u r y  i s  t h e  e x c l u s i v e  j u d g e  o f  t h e  f a c t s  a n d  may 
d e c i d e  t h a t  t h e  la w  i s  u n j u s t l y  a p p l i e d  t o  t h e
d e f e n d a n t .

T h is  l e g i s l a t i o n  e n a c t s  p r o v i s i o n s  i n  la w  i n s t r u c t i n g  
t h e  c o u r t  t o  a l l o w  a  d e f e n d a n t  t h e  r i g h t  t o  in f o r m  t h e  
j u r y  o f  t h e i r  r i g h t  t o  j u d g e  t h e  d e f e n d a n t  an d  t o  
j u d g e  t h e  la w  a s  i t  a p p l i e s  t o  t h e  d e f e n d a n t .

C u r r e n t  j u r y  i n s t r u c t i o n s  f o r  A la s k a n  j u r o r s  r e q u i r e  
th em  t o  " a c c e p t  an d  f o l l o w  t h e  la w  a s  i n s t r u c t e d  b y  
t h e  j u d g e  e v e n  th o u g h  t h e y  m ay h a v e  a  d i f f e r e n t  i d e a  
a b o u t  w h a t t h e  la w  i s  o r  o u g h t  t o  b e " .

HB 1 4 0  a l l o w s  a  j u r y  t o  f u l l y  u n d e r s t a n d  t h e i r  r o l e
a n d  e x e r c i s e  t h e i r  r e s p o n s i b i l i t y  a s  a  j u r y .  A j u r y  
i s  t h e  o n l y  t h i n g  s t a n d in g  i n  t h e  w ay o f  a  g o v e r n m e n t  
o u t  o f  c h e c k  a n d  in h e r e n t  r i g h t s  o f  c i t i z e n s  b e i n g
j u d g e  b y  t h e  la w .  J u r y  n u l l i f i c a t i o n  a l l o w s  c i t i z e n s  
t o  h a v e  t h e  f i n a l  s a y  o n  w h a t i s  f a i r  i n  a  c o u r t  o f  
la w .

I n d ia n a ,  G e o r g ia ,  an d  M a r y la n d  c u r r e n t l y  h a v e  
p r o v i s i o n s  i n  t h e i r  s t a t e  c o n s t i t u t i o n s  g u a r a n t e e in g  
j u r o r s  t h e  r i g h t  t o  " ju d g e"  o r  " d e te r m in e "  t h e  la w  i n  
a l l  c r i m i n a l  c a B e s .

MS. MOSS t h e n  in f o r m e d  t h e  c o m m it te e  t h a t  i n  2 0 0 2 ,  t h e n  S e n a to r  
D o n le y  s a i d ,  "T oday g o v e r n m e n t m ore o f t e n  t e l l s  A m e r ic a n  
c i t i z e n s  w h a t t o  d o  r a t h e r  th a n  t h e  o t h e r  w ay a r o u n d ."  S h e th e n  
r e m in d e d  t h e  c o m m it t e e  t h a t  t h e  f o r e f a t h e r s  o f  t h i s  n a t i o n
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f o u n d e d  i t  o n  t h e  b a B is  o f  " f o r  t h e  p e o p le  a n d  b y  t h e  p e o p le ."  
H o w ev e r , t o d a y  t h e r e  a r e  a c t i v i s t  c o u r t s ,  j u d g e s ,  a n d  l a w y e r s .  
F u r th e r m o r e ,  la w s  a r e  b e i n g  p a s s e d  t h a t  e n g e n d e r  f e a r  o f  
a g g r e s s i v e  g o v e r n m e n ts ,  s h e  o p in e d .  T he s p o n s o r ,  s h e  r e l a y e d ,  
f e e l s  t h a t  t h e  j u r y  i n  a  c o u r t  c a s e  s h o u ld  b e  t h e  l a s t  c h e c k  
w hen  t h e r e  i s  a  g o v e r n m e n t t h a t ' s  d im i n i s h in g  p e o p l e ' s  r i g h t s .

[C h a ir  R am ras p a s s e d  t h e  g a v e l  t o  V i c e  C h a ir  D a h ls t r o m .]

MS. MOSS s a i d  t h a t  a l t h o u g h  c y n i c s  w i l l  c l a i m  t h a t  j u d g e s  and  
l a w y e r s  d o n ' t  t r u s t  i n d i v i d u a l s  a n d  w a n t t o  h o ld  t h e  p o w e r , s h e  
d i d n ' t  b e l i e v e  t h a t  t o  b e  t h e  c a s e .  "We f e e l  t h e  b a la n c e  w o u ld  
b e  j u r y  n u l l i f i c a t i o n , "  s h e  r e l a t e d .  M s. M oss e x p l a i n e d  t h a t  HB 
1 4 0  i n s t r u c t s  t h e  c o u r t  t o  a l l o w  a d e f e n d a n t  t h e  r i g h t  t o  in fo r m  
t h e  j u r y  o f  i t s  r i g h t  t o  ju d g e  t h e  d e f e n d a n t  a n d  t h e  la w  a s  i t  
a p p l i e s  t o  t h a t  d e f e n d a n t .

REPRESENTATIVE GATTO q u e s t i o n e d  w h e th e r  [ t h i s  l e g i s l a t i o n ]  s e t s  
u p  a n  a c t i v i s t  j u r y .

MS. MOSS r e p l i e d  y e s  an d  o f f e r e d  t h a t  t h i s  o c c u r r e d  w hen t h e  
c o l o n i s t s  w e r e  s t i l l  u n d e r  B r i t i s h  r u l e .  T h e r e  w e r e  a c t i v i s t  
j u r i e s  t h a t  w e r e  j u d g in g  B r i t i s h  la w s  a p p l i e d  t o  c o l o n i s t s .

1 : 3 8 : 4 8  PM

REPRESENTATIVE GRUENBERG m e n t io n e d  t h a t  L e g i s l a t i v e  L e g a l  and  
R e s e a r c h  S e r v i c e s  i s  i n  t h e  p r o c e s s  o f  d r a f t i n g  a  l e g a l  o p in i o n ,  
a n d  t h e r e f o r e  h e  r e q u e s t e d  t h a t  t h e  c o m m it te e  b e  a l lo w e d  t o  
r e v ie w  t h e  o p i n i o n  p r i o r  t o  v o t i n g  o n  t h e  l e g i s l a t i o n .  He th e n  
r e f e r r e d  t o  la n g u a g e  on  p a g e  2 ,  l i n e s  4 - 5 ,  an d  r e l a t e d  h i s  
u n d e r s t a n d in g  t h a t  t h i s  w o n 't  a p p ly  i n  c i v i l  c a s e s .

MS. MOSS c o n c u r r e d .

REPRESENTATIVE GRUENBERG s u r m is e d  t h e n  t h a t  p e r  HB 140  o n ly  t h e  
d e f e n d a n t  h a s  a  r i g h t  t o  s u c h  a j u r y  i n s t r u c t i o n ,  t h e  
p r o s e c u t i o n  d o e s n ' t  h a v e  a  s i m i l a r  r i g h t .

MS. MOSS c o n c u r r e d .

REPRESENTATIVE GRUENBERG a s k e d  w h e th e r  t h e  s p o n s o r  h a s  a n y  l e g a l  
o p i n i o n s  o n  HB 1 4 0 .

MS. MOSS a n s w e r e d  t h a t  a l t h o u g h  s h e  d o e s n ' t  h a v e  a l e g a l  o p in i o n  
fro m  L e g i s l a t i v e  L e g a l  and  R e s e a r c h  S e r v i c e s ,  s h e  d o e s  h a v e  a  
memo fro m  Mr. L u c k h a u p t , l e g i s l a t i v e  c o u n s e l .  T he memo from  Mr.
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L u c k h a u p t r e a d  a s  f o l l o w s :  " W h ile  j u r y  n u l l i f i c a t i o n  i s n ' t
i n h e r e n t l y  i l l e g a l  o r  u n c o n s t i t u t i o n a l ,  a l l o w i n g  i n s t r u c t i o n  and  
a rg u m e n t t o  j u r o r s  r e g a r d in g  j u r y  n u l l i f i c a t i o n  c o u l d  r e s u l t  i n  
d u e  p r o c e s s  o r  e q u a l  p r o t e c t i o n  v i o l a t i o n s  a s  t h e  la w  may n o t  b e  
f a i r l y  a p p l i e d  i n  a n  e q u a l ,  c o n s i s t e n t ,  a n d  n o n d i s c r i m i n a t o r y  
m a n n e r ."  T he a f o r e m e n t io n e d ,  s h e  o p in e d ,  i s  e x a c t l y  why t h e
s p o n s o r  i n t r o d u c e d  t h e  l e g i s l a t i o n .  T he s p o n s o r ,  s h e  w e n t o n  t o  
r e l a y ,  i s  c o n c e r n e d  t h a t  p e o p le  h a v e  b e e n  c h a r g e d  w i t h  f e l o n i e s  
i n s t e a d  o f  m is d e m e a n o r s  d u e  t o  p l e a d i n g  down a n d  n o t  f u l l y  
p r o s e c u t i n g  m is d e m e a n o r s .  F u r th e r m o r e , t h e  s p o n s o r  b e l i e v e s  
t h a t  t h e  c o m m it te e  s h o u ld  r e v ie w  t h e  t r i a l  an d  j u r y  p r o c e s s .  I n  
f u r t h e r  r e s p o n s e  t o  R e p r e s e n t a t i v e  G r u e n b e r g , M s. M oss s p e c i f i e d  
t h a t  t h e  s p o n s o r  h a s n ' t  r e q u e s t e d  an  o p i n i o n  fr o m  t h e  a t t o r n e y  
g e n e r a l  o r  a n y o n e  e l s e .

REPRESENTATIVE GRUENBERG a s k e d  w h e th e r  Ms. M oss h a s  k n o w le d g e  o f  
a n y  t r i a l  c o u r t  i n  t h e  s t a t e  b e i n g  a s k e d  t o  g i v e  a  j u r y  
n u l l i f i c a t i o n  q u e s t i o n .  I f  s o ,  h e  a s k e d  w h e th e r  i t  w as g i v e n  i n  
a n y  t r i a l  c o u r t  i n  t h e  s t a t e .

MS. MOSS r e c a l l e d  r e c e i v i n g  t e s t i m o n y  i n  2 0 0 2  t h a t  c o n f ir m e d  
s u c h .

REPRESENTATIVE GRUENBERG r e q u e s t e d  t h e n  t h a t  t h e  w i t n e s s e s  
com m ent w h e th e r  t h e y  h a v e  b e e n  i n s t r u c t e d  o r  r e q u e s t e d  an  
i n s t r u c t i o n ,  o r  r e f u s e d  t o  g i v e  i n s t r u c t i o n s .  He r e f e r r e d  t o  
t h e  a f o r e m e n t io n e d  a s  u n r e p o r t e d  r u l i n g s .  R e p r e s e n t a t i v e  
G r u e n b e r g  r e l a t e d  h i s  g u t  b e l i e f  t h a t  j u r y  n u l l i f i c a t i o n  h a s  
b e e n  r e q u e s t e d ,  b u t  i t  h a s n ' t  b e e n  a l l o w e d .

1 : 4 4 : 3 4  PM

MARGIE CROOK, M ember, F u l l y  In fo r m e d  J u r y  A s s o c i a t i o n ,  e x p l a i n e d  
t h a t  s h e  w as a s k e d  t o  b e  p a r t  o f  t h e  F u l l y  I n fo r m e d  J u r y  
A s s o c i a t i o n  a f t e r  h e l p i n g  women i n  p r i s o n  i n  A la b a m a , many o f  
whom s h o u ld  n e v e r  h a v e  b e e n  c o n v i c t e d .  S h e  s a i d  t h a t  s h e ' d  
l e a r n e d  t h a t  A m e r ic a  h a s  5 p e r c e n t  o f  t h e  w o r l d ' s  p o p u l a t i o n  and  
25  p e r c e n t  o f  t h e  w o r l d ' s  p r i s o n e r s .  A lth o u g h  DNA h a s  p r o v e n  
m any t o  b e  i n n o c e n t ,  n o t  a l l  p r i s o n e r s  c a n  b e  p r o v e n  in n o c e n t  
t h a t  w a y . T he a f o r e m e n t io n e d  i s  why i t ' s  im p o r t a n t ,  s h e  o p in e d ,  
f o r  j u r o r s  t o  know t h e i r  r i g h t s  a n d  t h a t  t h e y  c a n  j u d g e  b o t h  t h e  
la w  a n d  t h e  f a c t s  i n  o r d e r  t o  a v o i d  i n c a r c e r a t i n g  t h e  i n n o c e n t .  
M s. C ro o k  o f f e r e d  h e r  b e l i e f  t h a t  i n  M arbury v .  M a d is o n , t h e  
c o u r t  s a i d  t h a t  a n y  la w  w h ic h  i s  r e p u g n a n t  t o  t h e  c o n s t i t u t i o n  
i s  n u l l  an d  v o i d  a n d  j u r o r s  h a v e  t h e  r i g h t  t o  s o  ju d g e  i t  an d  
r e f u s e  t o  c o n v i c t  so m eb o d y  w h o 's  b e i n g  t r i e d  u n d e r  s u c h  a  la w .  
S h e  th a n k e d  t h e  c o m m it te e  f o r  r e v i e w i n g  t h i s  l e g i s l a t i o n ,  and
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e x p r e s s e d  h e r  h o p e  t h a t  A la s k a  w i l l  l e a d  t h e  w ay f o r  o t h e r  
s t a t e s  i n  r e g a r d  t o  r e t u r n i n g  j u s t i c e  t o  t h e  c o u r t s .

1 : 4 7 : 4 9  PM

ROB CLIFT s h a r e d  h iB  b e l i e f  t h a t  i t  i s  t h e  r i g h t  o f  t h e  j u r y  t o  
j u d g e  t h e  la w , n o t  j u s t  t h e  f a c t s  i n  t h e  c a s e .  He r e l a y e d  t h a t  
h e ’ s  s a t  a t  j u r y  s e l e c t i o n  a n d  h a s  o b s e r v e d  p o t e n t i a l  j u r o r s  
b e i n g  d i s m i s s e d  fro m  s e r v i c e  w hen t h e  i n d i v i d u a l  i n d i c a t e d  
h e / s h e  w o u ld  [ u t i l i z e  j u r y  n u l l i f i c a t i o n ] . F u r th e r m o r e ,  Mr. 
C l i f t  s a i d  h e  h a s  h e a r d  ju d g e B  i n s t r u c t  j u r o r s  t h a t  t h e y  a r e  n o t  
a l l o w e d  t o  [ u t i l i z e  j u r y  n u l l i f i c a t i o n ] . T h e r e f o r e ,  i f  t h e  
d e s i r e  i s  t o  p r o t e c t  i n d i v i d u a l  l i b e r t y ,  t h e n  HB 1 4 0  i s  
im p o r ta n t  l e g i s l a t i o n .  Mr. C l i f t  o p in e d  t h a t  j u r i e s  a r e  i n  
p l a c e  s o  t h a t  t h e y  c a n  ju d g e  t h e  la w .  S in c e  t h e  n a t i o n  i s  
f o u n d e d  o n  common la w , e v e r y  j u r y  s h o u ld  b e  in f o r m e d  o f  [ j u r y  
n u l l i f i c a t i o n ]  . I n  c o n c l u s i o n ,  Mr. C l i f t  e n c o u r a g e d  t h e  
c o m m it te e  t o  m ove HB 1 4 0  fo r w a r d .

1 : 4 9 : 5 6  PM

STEPHEN LAFFERTY r e l a t e d  h i s  s u p p o r t  f o r  HB 1 4 0  a n d  e n c o u r a g e d  
t h e  c o m m it te e  t o  v o t e  i n  s u p p o r t  o f  t h e  l e g i s l a t i o n  a s  w e l l .

1 : 5 0 : 2 9  PM

FRANK TURNEY, M em ber, F u l l y  In fo r m e d  J u r y  A s s o c i a t i o n ,  n o t e d  
t h a t  h e  p r o v id e d  t h e  c o m m it te e  w i t h  a n  e d u c a t i o n a l  p a c k e t  from  
t h e  A m e r ic a n  J u r y  I n s t i t u t e ,  t h e  F u l l y  I n fo r m e d  J u r y  
A s s o c i a t i o n ,  a  w h i t e  p a p e r  on  t h e  h i s t o r y  o f  j u r y  n u l l i f i c a t i o n ,  
a s  w e l l  a s  a n  e s s a y  b y  fo r m e r  S up rem e C o u r t J u s t i c e  W il l ia m  
G o o d lo e  o n  j u r y  n u l l i f i c a t i o n .  F o rm er S up rem e C o u r t J u s t i c e  
G o o d lo e ,  h e  r e l a y e d ,  p o i n t s  o u t  t h e  f o l l o w i n g :

T he F o u n d e r s  v ie w  o f  t h e  j u r y  a s  b e i n g  o f  p a ra m o u n t  
im p o r ta n c e  i n  d e f e n d i n g  l i b e r t y  i s  e a s i l y  s e e n  when  
e x a m in in g  t h e  w o r d s  o f  t h e  C o n s t i t u t i o n .  T h e r e  a r e  
o n l y  14 w o r d s  d e s c r i b i n g  fr e e d o m  o f  s p e e c h  a n d  o f  t h e  
p r e s s  i n  t h e  C o n s t i t u t i o n .  B u t t h e r e  a r e  1 86  w o rd s  
d e s c r i b i n g  t r i a l  b y  j u r y  i n  t h e  C o n s t i t u t i o n .  I t  i s  
g u a r a n t e e d  i n  t h e  m a in  b o d y  i n  A r t i c l e  3 ,  S e c t i o n  2 ,  
P a r a g r a p h  3 ,  an d  i n  tw o  a m en d m en ts , t h e  S i x t h  a n d  t h e  
S e v e n t h .  No o t h e r  r i g h t  i s  m e n t io n e d  s o  f r e q u e n t l y ,  
t h r e e  t i m e s ,  o r  h a s  a s  m any w o r d s  d e v o t e d  t o  i t .  I t  
i s  p l a i n  t h a t  o u r  F o u n d e r s  v ie w e d  t h e  j u r y  t r i a l  r i g h t  
a s  t h e  m o s t  im p o r ta n t  r i g h t  s i n c e  i t  g a v e  b i r t h  t o ,  
an d  d e f e n d e d ,  a l l  o t h e r  r i g h t s .
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MR. TURNEY t h e n  h i g h l i g h t e d  t h a t  O reg o n , M a r y la n d , G e o r g ia ,  and  
I n d ia n a  s p e c i f y  i n  t h e i r  c o n s t i t u t i o n s  t h a t  a  j u r y  h a s  t h e  r i g h t  
t o  j u d g e  t h e  la w  a s  w e l l  a s  t h e  f a c t s  a n d  c o n t r o v e r s y .  
F u r th e r m o r e ,  o v e r  2 0  s t a t e s ,  u n d e r  f r e e  s p e e c h ,  r e c o g n i z e  j u r y  
n u l l i f i c a t i o n  u n d e r  l i a b l e  an d  c i v i l  c a s e s .  T h o se  s t a t e s  t h a t  
i n c l u d e  j u r y  n u l l i f i c a t i o n  i n  l i a b l e  c a s e s  i n c l u d e  c r im i n a l  
c a s e s .  Mr. T u r n e y  o p in e d  t h a t  t h e  B i l l  o f  R i g h t s  i s  i n  m ore  
j e o p a r d y  t h a n  e v e r .  He e x p r e s s e d  h o p e  t h a t  HB 1 40  w i l l  b e  
p a s s e d  o u t  o f  c o m m it t e e  an d  o n  t o  t h e  f u l l  b o d y  f o r  a  v o t e .  
W ith  r e g a r d  t o  j u r y  i n s t r u c t i o n s ,  h e  n o t e d  t h a t  h e  and  o t h e r  
d e f e n d a n t s  h a v e  r e q u e s t e d  j u r y  n u l l i f i c a t i o n  i n s t r u c t i o n s  i n  
A la s k a  a n d  h a v e  b e e n  d e n ie d  b y  t h e  c o u r t  and  t h e  j u d g e s .  He 
t h e n  t u r n e d  a t t e n t i o n  t o  t h e  V ie tn a m  e r a  w hen  p e o p l e  a b s c o n d e d  
a n d  l e f t  t h e  s t a t e .  I n  t h o s e  c a s e s ,  som e j u r o r s  w e r e  g i v e n  
i n s t r u c t i o n s  w h i l e  o t h e r s  w e r e  n o t .  I n  t h e  c a s e s  i n  w h ic h  t h e  
j u r o r s  w e r e  g i v e n  i n s t r u c t i o n s  [ r e g a r d in g  j u r y  n u l l i f i c a t i o n ] , 
t h e  i n d i v i d u a l  w as fo u n d  n o t  g u i l t y  w h e r e a s  when t h e  
i n s t r u c t i o n s  [ r e g a r d in g  j u r y  n u l l i f i c a t i o n ]  w e r e n ' t  g i v e n  t o  t h e  
j u r y ,  t h e  i n d i v i d u a l  w as fo u n d  g u i l t y .  T h e r e f o r e ,  i t ' s  
im p o r t a n t  f o r  t h e  j u r y  t o  r e c e i v e  i n s t r u c t i o n s  fr o m  t h e  ju d g e  
t h a t  i t  h a s  t h e  r i g h t  t o  n u l l i f y .  He n o t e d  t h a t  t h e  d e fe n d a n t  
h a s  t h e  r i g h t  t o  in f o r m  t h e  j u r y  o f  i t s  n u l l i f i c a t i o n  r i g h t s .  
I n  c o n c l u s i o n ,  h e  e x p r e s s e d  h o p e  t h a t  HB 140 p a s s e s .

1 : 5 3 : 5 4  PM

REPRESENTATIVE GATTO a s k e d  i f  Mr. T u r n e y  k now s w h a t a  s t a c k e d  
j u r y  i s .

[ V ic e  C h a ir  D a h ls tr o m  r e t u r n e d  t h e  g a v e l  t o  C h a ir  R a m r a s .]

MR. TURNEY r e p l i e d  y e s ,  a d d in g  t h a t  i t ’ s  p r o b a b ly  t h e  m o st  
i l l e g a l  t h i n g :  j u r y  c o n s u l t a n t s ,  who c h o o s e  t h e  j u r y
s c i e n t i f i c a l l y .  T he a f o r e m e n t io n e d  i s  d o n e  i n  F a ir b a n k s ,  h e  
n o t e d .  M r. T u r n e y  h i g h l i g h t e d  t h a t  F orm er Suprem e C o u r t J u s t i c e  
S a n d r a  D ay O 'C o n n o r  h a s  s p o k e n  a b o u t  t h e  u n f a i r n e s s  o f  j u r y  
c o n s u l t i n g ,  w h ic h  r e s u l t s  i n  n o  c h e c k s  a n d  b a l a n c e s .  J u r y  
s t a c k i n g  i s  o n e  r e a s o n  j u r o r s  s h o u ld  b e  f u l l y  in fo r m e d  o f  t h e i r  
r i g h t s  a n d  r e s p o n s i b i l i t i e s  t o  r e n d e r  a  v e r d i c t .  I n  c o n c l u s i o n ,  
h e  r e l a y e d  t h a t  t h o s e  who a r e  i n t e r e s t e d  i n  m ore in f o r m a t io n  
a b o u t  t h e i r  r i g h t s  a n d  r e s p o n s i b i l i t i e s  c a n  c a l l  1 - 8 0 0 - T e l j u r y  
o r  v i s i t  w w w . s f i j a . o r g .

1 : 5 6 : 0 1  PM
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RICK SIKMA r e l a t e d  h i s  s u p p o r t  f o r  HB 1 4 0 .  He o p in e d  t h a t  i t ' s  
v e r y  im p o r t a n t  f o r  j u r i e s  t o  b e  in f o r m e d  a n d  g i v e n  t h e  fr e e d o m  
t o  m ake d e c i s i o n s  a s  t o  w h a t i s  r i g h t .  T h is  t o p i c ,  h e  s a i d ,  
r e m in d s  h im  o f  t h e  f o l l o w i n g  q u o t e  fro m  J o h n  A dam s: " I t  i s  n o t  
o n l y  r i g h t ,  b u t  h i s  d u t y  t o  f i n d  t h e  v e r d i c t  a c c o r d in g  t o  h i s  
own b e s t  u n d e r s t a n d in g ,  ju d g m e n t, a n d  c o n s c i o u s  th o u g h  i n  d i r e c t  
o p p o s i t i o n  o f  t h e  c o u r t ."  When p e o p le  r e a c h  i n t o  t h e i r  
c o n s c i o u s n e s s  t o  m ake d e c i s i o n s  i n  c o u r t  t h a t ' s  w hen  f a i r n e s s  
w i l l  b e  fo u n d  i n  t h e  c o u r t ,  h e  o p in e d .  He e x p r e s s e d  h o p e  t h a t  
t h e  c o m m it te e  w o u ld  v o t e  t o  p a s s  HB 1 4 0 .

1 : 5 8 : 2 7  PM

WAYNE MCCREADY t e s t i f i e d  i n  f a v o r  o f  HB 1 4 0 .  He p o i n t e d  o u t  
t h a t  c i t i z e n s  p a s s  ju d g m en t o n  t h e  la w m a k er s  a t  t h e  b a l l o t  b o x ,  
a n d  t h e r e f o r e  h e  s a i d  h e  b e l i e v e s  c i t i z e n s  a r e  j u s t  a s  c a p a b le  
o f  p a s s i n g  ju d g m e n t on  t h e  la w s  s t a t e  la w m a k er s  p a s s .  He 
r e l a y e d  t h a t  h e  w as a  p o t e n t i a l  j u r o r  u n d e r  J u d g e  Funk w hen h e  
s a i d  h e  c o u l d n ' t  s w e a r  t o  t h a t  o a t h .  T he a f o r e m e n t io n e d  
r e s u l t e d  i n  J u d g e  Funk s t a t i n g  t h a t  i t  w a s n ' t  t h e  j o b  o f  t h e  
j u r o r s  t o  j u d g e  t h e  la w , b u t  r a t h e r  i s  t h e  j o b  o f  t h e  la w m a k e r s .  
T he j u d g e  w e n t on  t o  s a y  t h a t  a n y  i n d i v i d u a l  who h a d  a  p r o b le m  
w i t h  t h e  la w  s h o u ld  t e s t i f y  t o  t h e  la w m a k er s  a s  t o  t h e  n e e d  t o  
c h a n g e  t h e  la w .  Mr. M cC ready s a i d  h e  t o t a l l y  d i s a g r e e s  w i t h
t h a t .

REPRESENTATIVE GRUENBERG r e l a y e d  t h a t  t h e  c o n t e n t  o f  t h e  j u r o r s '  
o a t h  c a n  b e  fo u n d  i n  t h e  A la s k a  R u le s  o f  C r im in a l  P r o c e d u r e ,
R u le  2 4 ( f ) ,  a s  f o l l o w s :

Do e a c h  o f  y o u  s o le m n ly  s w e a r  o r  a f f i r m  t h a t  y o u  w i l l  
w e l l  a n d  t r u l y  t r y  t h e  i s s u e s  i n  t h e  m a t t e r  now b e f o r e  
t h e  c o u r t  s o l e l y  on  t h e  e v i d e n c e  in t r o d u c e d  an d  i n
a c c o r d a n c e  w i t h  t h e  i n s t r u c t i o n s  o f  t h e  c o u r t ?

REPRESENTATIVE GRUENBERG n o t e d  t h a t  t h e s e  r u l e s  c o u l d  b e  fo u n d  
on  t h e  I n t e r n e t  o r  i n  a n y  l i b r a r y .  He t h e n  r e f e r r e d  t o  t h e  1 9 8 2  
A la s k a  C o u r t o f  A p p e a ls  c a s e ,  H a r t l e y  v .  S t a t e , 6 5 3  P . 2d  1 0 5 2 ,  
1 0 5 5 ,  i n  w h ic h  t h e  c o u r t  s a y s ,  "We r e j e c t  t h i s  a r g u m e n t an d  t h e  
d o c t r i n e  o f  n u l l i f i c a t i o n " .  He s u r m is e d  t h a t  HB 14 0 w o u ld  
o v e r r u l e  t h a t  p o r t i o n  o f  t h e  H a r t l e y  c a s e .

2 : 0 3 : 1 3  PM

SHAWN KITTLE r e l a t e d  h i s  s u p p o r t  f o r  HB 14 0 an d  a s k e d  t h e
c o m m it t e e  t o  a p p r o v e  t h e  l e g i s l a t i o n .
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o 2 : 0 3 : 2 8  PM

NATHAN SMOOT B t a t e d  t h a t  t h e  f o u n d in g  d o c u m e n ts  w e r e n ' t  m ea n t t o  
b e  p a r s e d  b y  l a w y e r s  a n d  j u d g e s .  He h i g h l i g h t e d  t h a t  o n e  o f  t h e  
w o n d e r f u l  a s p e c t s  o f  t h e  r i g h t s  a f f o r d e d  b y  t h e  c r e a t o r  an d  
r e c o g n i z e d  b y  t h e  c o n s t i t u t i o n s  o f  t h e  s t a t e  an d  t h e  n a t i o n  i s  
t h a t  t h e  f o u n d in g  d o c u m e n ts  a r e  u n d e r s t o o d  b y  t h e  common 
c i t i z e n .  J u r y  n u l l i f i c a t i o n ,  h e  o p in e d ,  m e r e ly  a l l o w s  j u r o r s  t o  
b e  in f o r m e d  o f  t h e i r  r i g h t s .  Mr. Sm oot r e l a t e d  h i s  s u p p o r t  f o r  
HB 1 4 0  a n d  e x p r e s s e d  h o p e  t h a t  t h e  c o m m it te e  w i l l  fo r w a r d  i t  on  
s o  t h a t  t h e  d e f e n s e  i s  a b l e  t o  e d u c a t e  j u r o r s  o f  t h e i r  r i g h t s .  
He t h e n  q u e s t i o n e d  why t h e  g o v e r n m e n t  o r  e l e c t e d  o f f i c i a l s  w o u ld  
p r e f e r  a  j u r y  t h a t ' s  i g n o r a n t  o f  i t s  r i g h t s ,  u n l e s s  t h e y  d e s i r e d  
t y r a n n y .  Mr. S m oot s a i d  t h a t  t h e  p u r p o s e  o f  h i s  11 y e a r s  o f  
m i l i t a r y  s e r v i c e  w as t o  d e f e n d  t h e  U .S .  C o n s t i t u t i o n  and  t h e  
r i g h t s  h e  h o l d s  d e a r .  He e x p r e s s e d  d i s b e l i e f  t h a t  e l e c t e d  
o f f i c i a l s  w o u ld  p r e f e r  an  i g n o r a n t  c o n s t i t u e n c y .

MR. SMOOT, i n  c o n c l u s i o n ,  d rew  a t t e n t i o n  t o  a  p r o c la m a t io n  t h a t  
w a s f i r s t  r e c o g n i z e d  b y  fo r m e r  G o v e r n o r  W a lte r  H i c k e l  a n d  h a s  
b e e n  s i g n e d  t w i c e  b y  G o v e r n o r  S a r a  P a l i n .  He r e a d  th e
p r o c l a m a t io n  a s  f o l l o w s  [ o r i g i n a l  p u n c t u a t io n ,  a l o n g  w i t h  som e
f o r m a t t i n g  c h a n g e s ,  p r o v i d e d ] :

WHEREAS, S e p te m b e r  5 ,  2 0 0 8 ,  w i l l  m ark t h e  3 3 8 t h
a n n i v e r s a r y  o f  t h e  d a y  w hen t h e  j u r y  r e f u s e d  t o  
c o n v i c t  W i l l ia m  P enn o f  v i o l a t i n g  E n g la n d 's
C o n v e n t i c l e  A c t s ,  d e s p i t e  c l e a r  e v i d e n c e  t h a t  h e  a c t e d  
i l l e g a l l y  b y  p r e a c h in g  a  Q u a k er  serm o n  t o  h i s  
c o n g r e g a t i o n .

WHEREAS, b y  r e f u s i n g  t o  a p p ly  w h a t t h e y  d e t e r m in e d  w as  
a n  u n j u s t  la w , t h e  Penn j u r y  n o t  o n l y  s e r v e d  j u s t i c e ,  
b u t  p r o v id e d  a  b a s i s  f o r  t h e  U .S .  C o n s t i t u t i o n ' s  F i r s t  
Am endm ent r i g h t s  o f  fr e e d o m  o f  s p e e c h ,  r e l i g i o n ,  an d  
p e a c e a b l e  a s s e m b ly .

WHEREAS, S e p te m b e r  S , a l s o  m ark s t h e  a n n i v e r s a r y  o f  
t h e  d a y  w hen  f o u r  o f  P e n n 's  j u r o r s  b e g a n  n in e  w e e k s  o f  
i n c a r c e r a t i o n  f o r  f i n d i n g  h im  n o t  g u i l t y .  T h e ir  l a t e r  
r e l e a s e  a n d  e x o n e r a t i o n  e s t a b l i s h e d  f o r e v e r  t h e  
E n g l i s h  an d  A m e r ic a n  l e g a l  d o c t r i n e  t h a t  i t  i s  t h e
r i g h t  a n d  r e s p o n s i b i l i t y  o f  t h e  t r i a l  j u r y  t o  d e c i d e  
o n  m a t t e r s  o f  la w  an d  f a c t .

o
WHEREAS, t h e  S i x t h  and  S e v e n t h  A m endm ents a r e  i n c l u d e d  
i n  t h e  B i l l  o f  R i g h t s  t o  p r e s e r v e  t h e  r i g h t  t o  t r i a l
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b y  j u r y ,  w h ic h  i n  t u r n  c o n v e y s  u p on  t h e  j u r y  t h e  
r e s p o n s i b i l i t y  t o  d e f e n d ,  w i t h  i t s  v e r d i c t ,  a l l  o t h e r  
i n d i v i d u a l  r i g h t s  e n u m e r a te d  o r  i m p l i e d  b y  t h e  U .S .  
C o n s t i t u t i o n ,  i n c l u d i n g  i t s  a m en d m en ts .

NOW, THEREFORE, I ,  S a r a h  P a l  i n ,  G o v e r n o r  o f  t h e  s t a t e  
o f  A la s k a ,  d o  h e r e b y  p r o c la im  S e p te m b e r  5 , 2 0 0 8 ,  a s :
J u r y  R i g h t s  D ay  i n  A la s k a ,  i n  r e c o g n i t i o n  o f  t h e  
i n t e g r a l  r o l e  t h e  j u r y ,  a s  an  i n s t i t u t i o n ,  p l a y s  i n  
o u r  l e g a l  s y s t e m .

2 : 0 7 : 5 8  PM

OLIVER FLESHMAN r e l a y e d  t h a t  o n e  o f  t h e  t h i n g s  t h a t  k e e p s  h im  i n  
A la s k a  i s  how m uch l i b e r t y  i s  v a l u e d .  T h e r e f o r e ,  Mr. F le sh m a n  
s a i d  t h a t  h e  i s  i n  f a v o r  o f  a n y  l e g i s l a t i o n  t h a t  p r o m o te s  
l i b e r t y .  I n  c o n c l u s i o n ,  h e  a s k e d  t h e  c o m m it te e  t o  s u p p o r t  
HB 1 4 0 .

2 : 0 8 : 3 5  PM

KAREN VERNON u r g e d  t h e  c o m m it te e  t o  p a s s  HB 140 a s  s h e  f i r m l y  
b e l i e v e s  i n  t h e  l e g i s l a t i o n .  S h e  n o t e d  h e r  a g r e e m e n t  w i t h  t h e  
p r i o r  s p e a k e r s .

2 : 0 9 : 1 4  PM

LONNIE VERNON r e q u e s t e d  t h e  c o m m it t e e ' s  s u p p o r t  f o r  HB 14 0  a s  i t  
i s  n e c e s s a r y .  [J u r y  n u l l i f i c a t i o n ]  i s  p a r t  o f  t h e  c o n s t i t u t i o n ,  
h e  p o i n t e d  o u t .

2 : 0 9 : 5 5  PM

RITA HYMES r e l a t e d  t h a t  s h e  i s  i n  f a v o r  o f  HB 1 4 0 .  S h e  in fo r m e d  
t h e  c o m m it te e  t h a t  s h e  w as b o r n  i n  a  f o r e i g n  c o u n t r y  an d  in  
o r d e r  t o  b eco m e a  c i t i z e n  s h e  h a d  t o  l e a r n  t h e  U .S .  
C o n s t i t u t i o n .  I n  f a c t ,  s h e  o p in e d  t h a t  s h e  i s  l i k e l y  m ore  
f a m i l i a r  w i t h  t h e  U .S .  C o n s t i t u t i o n  th a n  m o st h ig h  s c h o o l  
g r a d u a t e s .  A l th o u g h  t h e  U .S .  C o n s t i t u t i o n  i s  a  v e r y  im p o r ta n t  
d o cu m en t t h a t  j u d g e s  t a k e  a n  o a t h  t o  u p h o ld ,  r e g r e t t a b l y  t h e y  
see m  t o  f o r g e t  i t  o n c e  o n  t h e  b e n c h .  S h e  o p in e d  t h a t  HB 140  i s  
m e r e ly  r e a f f i r m i n g  t h e  j u r y ' s  r i g h t  t o  u t i l i z e  j u r y  
n u l l i f i c a t i o n .  S h e  f u r t h e r  o p in e d  t h a t  i t  s h o u ld  b e  r e a f f i r m e d  
s im p ly  a s  a  m a t t e r  o f  c h e c k s  an d  b a l a n c e s ,  e s p e c i a l l y  s i n c e  j u r y  
i n s t r u c t i o n s  a t  t h e  s t a t e  an d  f e d e r a l  l e v e l  h a v e  ig n o r e d  [ j u r y  
n u l l i f i c a t i o n ] . I n  c o n c l u s i o n ,  Ms. Hymes e n c o u r a g e d  t h e  
c o m m it te e  t o  r e v ie w  t h i s  m a t t e r  a n d  s u p p o r t  HB 1 4 0 .
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VICTOR BUBERGE r e l a t e d  h i s  s u p p o r t  f o r  HB 1 4 0 .  He s h a r e d  h i s  
b e l i e f  t h a t  j u r i e s  s h o u ld  b e  f u l l y  in f o r m e d  a n d  t h a t  a l l  j u r y  
c a s e s ,  i n c l u d i n g  c i v i l  c a s e s  s h o u ld  h a v e  a  f u l l y  in f o r m e d  j u r y .  
Mr. B u b e r g e  a l s o  s u g g e s t e d  t h a t  d e f e n d a n t s  s h o u l d  h a v e  b e t t e r  
a c c e s s  t o  d i s c o v e r y  i n  a l l  c a s e s .

2 : 1 3 : 0 1  PM

ADAM BIJAW r e m in d e d  m em bers t h a t  t h e y  a r e  a l l  s e r v a n t s  o f  t h e  
p e o p l e ,  who a r e  t h e  m a s t e r s  t h a t  s e t  t h e  r u l e s .  M r. B i j a n  s a i d  
t h a t  a l t h o u g h  h e  s u p p o r t s  HB 14 0 , t h e r e  a r e  som e c h a n g e s  t h a t  
n e e d  t o  b e  m ade t o  i t .  One s m a l l  c h a n g e  h e  recom m en d ed  w as t o  
[a c k n o w le d g e ]  t h a t  t h e  j u r y  i s  t h e  e x c l u s i v e  j u d g e  o f  t h e  f a c t s  

a n d  t h e  la w . F u r th e r m o r e , i f  a  j u d g e  d o e s n ' t  i n f o r m / i n s t r u c t  
t h e  j u r y ,  t h e  j u d g e  s h o u ld  b e  d i s m i s s e d .  He n o t e d  h i s  s u p p o r t  
o f  M r. B u b e r g e ' s  com m ent t h a t  j u r i e s  s h o u ld  b e  f u l l y  in fo r m e d  i n  
c r i m i n a l  a s  w e l l  a s  c i v i l  c a s e s .  "How c a n  p e o p l e  b e  t h e  m a s t e r s  
an d  n o t  b e  a b l e  t o  d e c i d e  a n d  j u d g e  t h e  f a c t s  a n d  t h e  la w ,"  h e  
q u e s t i o n e d .  I n  c o n c l u s i o n ,  Mr. B i j a n  r e i t e r a t e d  h i s  s u p p o r t  o f  
HB 1 4 0  a s  w r i t t e n ,  a l t h o u g h  h e  n o t e d  t h e  n e e d  f o r  a  fe w  c h a n g e s .

REPRESENTATIVE GRUENBERG a s k e d  Mr. B u b e r g e  w h e th e r  h e  h ad  
a n y t h in g  s p e c i f i c  i n  m in d  w i t h  r e g a r d  t o  h i s  com m en ts a b o u t  
g r e a t e r  a c c e s s .

MR. BUBERGE in f o r m e d  t h e  c o m m it te e  t h a t  h e  h a s  b e e n  f i g h t i n g  a  
t r a f f i c  t i c k e t  f o r  n e a r l y  t h r e e  y e a r s ,  a  s i t u a t i o n  w i t h  w h ic h  
R e p r e s e n t a t i v e  C o g h i l l  i s  f a m i l i a r .  He e x p l a i n e d  t h a t  h e  p a s s e d  
a  p a r k e d  e m e r g e n c y  v e h i c l e  t h a t  h a d  i t s  l i g h t s  f l a s h i n g .  
A lth o u g h  t h e  la w  w as a p p r o p r ia t e  a s  w r i t t e n ,  la w  e n fo r c e m e n t  
o f f i c i a l s  w e r e  w r i t i n g  t i c k e t s  i n a p p r o p r i a t e l y .  He f u r t h e r  
e x p l a i n e d  t h a t  h e  h a s  b e e n  a t t e m p t i n g  t o  o b t a i n  e v i d e n c e  s i n c e  
h e  f i l e d  t h e  c a s e .  T he c a s e  i s  c u r r e n t l y  i n  a p p e a l ,  an d  h e  
s t i l l  d o e s n ' t  h a v e  a c c e s s  t o  som e o f  t h e  t a p e s  an d  n o t e s .  In  
f a c t ,  som e o f  t h e  i n f o r m a t io n  o f  t h e  t a p e s  a n d  v i d e o s  h a p p e n s  t o  
b e  m i s s i n g  o r  h a v e  b e e n  a l t e r e d .  Mr. B u b e r g e  p o i n t e d  o u t  t h a t  
t h e  la w  s p e c i f i e s  t h a t  [ t h e  p a r t i e s ]  a r e  s u p p o s e d  t o  h a v e  a c c e s s  
t o  t h e  o r i g i n a l  e v i d e n c e .

2 : 1 7 : 2 0  PM

RANDY GRIFFIN r e l a t e d  t h a t  h e  i s  i n  f a v o r  o f  HB 1 4 0 . The  
l e g i s l a t i o n ,  h e  o b s e r v e d ,  h a s  t h e  f o l l o w i n g  tw o  e l e m e n t s :  t h e
d e f e n d a n t  h a s  t h e  r i g h t  t o  in fo r m  t h e  j u r y  o f  i t s  r i g h t  t o  ju d g e
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t h e  a p p l i c a t i o n  o f  t h e  la w  a n d  a  j u r o r  may n o t  b e  d i s q u a l i f i e d  
f o r  e x p r e s s i n g  a  w i l l i n g n e s s  t o  p e r fo r m  t h e  t h i n g s  m e n t io n e d  i n  
t h i s  p a r t i c u l a r  l a w .  He e x p r e s s e d  c o n c e r n  t h a t  d u r in g  t h e  
i n i t i a l  s c r e e n i n g  o f  p r o s p e c t i v e  j u r o r s  t h e y  a r e n ' t  a s k e d  
w h e th e r  t h e y  a r e  k n o w le d g e a b le  a b o u t  j u r y  n u l l i f i c a t i o n  o r  t h e  
F u l l y  In fo r m e d  J u r y  A s s o c i a t i o n .  T he la n g u a g e  on  p a g e  2 
so m ew h a t c o v e r s  t h e  a f o r e m e n t io n e d ,  b u t  p e r h a p s  c o n t a i n s  a 
l o o p h o l e  i n  t h a t  j u r o r s  c o u ld  b e  d i s m i s s e d  w i t h o u t  s p e c i f y i n g  
i t ' s  b e c a u s e  o f  t h e  j u r o r ' s  k n o w le d g e  o f  j u r y  n u l l i f i c a t i o n  o r  
t h e  a s s o c i a t i o n .  He th e n  h i g h l i g h t e d  t h e  L a u te n b e r g  A c t  i n  
w h ic h  t h e  f e d e r a l  g o v e r n m e n t  a t t e m p t s  t o  t a k e  aw ay  t h e  r i g h t  t o  
k e e p  an d  b e a r  arm s w hen  an  i n d i v i d u a l  h a s  b e e n  c o n v i c t e d  o f  a  
m isd e m e a n o r  d o m e s t i c  v i o l e n c e .  T he a f o r e m e n t io n e d ,  h e  s a i d ,  i s  
h o r r e n d o u s  a n d  i s  a  v i o l a t i o n  o f  t h e  S e c o n d  A m endm ent. A lth o u g h  
h e  s a i d  t h a t  h e  h a s  n e v e r  b e e n  i n v o l v e d  i n  d o m e s t i c  v i o l e n c e ,  h e  
c o u l d  s e e  t h e  p o t e n t i a l  f o r  t h i s  t o  a p p ly  t o  a n y o n e  who m ig h t  
g e t  c a u g h t  i n  a  s h o v in g  m a tch  w hen  te m p e r s  f l a r e .  He o p in e d  
t h a t  s u c h  a s i t u a t i o n  i s  r i p e  f o r  j u r y  n u l l i f i c a t i o n .  He h e l d  
u p  p o a c h in g  a s  a n o t h e r  e x a m p le  o f  a  m a t t e r  t h a t  som e m ig h t  v ie w  
a s  a  s i t u a t i o n  i n  w h ic h  j u r y  n u l l i f i c a t i o n  c o u l d  com e i n t o  p l a y .  
I n  c o n c l u s i o n ,  Mr. G r i f f i n  c h a r a c t e r i z e d  HB 1 4 0  a s  a  g o o d  t h i n g  
t o  p r e s e r v e .

2 t 2 1 : 5 4  PM

MARK RICHARDS r e l a t e d  h i s  s u p p o r t  f o r  HB 14 0 a n d  r e q u e s t e d  t h a t  
t h e  l e g i s l a t o r s  s u p p o r t  i t  a s  w e l l .  He c h a r a c t e r i z e d  j u r y  
n u l l i f i c a t i o n  a s  a  c r i t i c a l  an d  e s s e n t i a l  r i g h t  t h a t  w as g i v e n  
b y  o u r  f o r e f a t h e r s .

2 : 2 2 ; 2 9  PM

MIKE PRAX s p o k e  i n  f a v o r  o f  HB 1 4 0 , w h ic h  h e  c h a r a c t e r i z e d  a s  
n e c e s s a r y  t o  c o r r e c t  a  m is u n d e r s t a n d in g  b y  t h e  c o u r t s .  He th e n  
p o i n t e d  o u t  t h a t  t h e  A la s k a  S t a t e  C o n s t i t u t i o n  s p e c i f i c a l l y  
s a y s ,  " a l l  p o l i t i c a l  p o w er  i s  i n h e r e n t  i n  t h e  p e o p le " .  The
a f o r e m e n t io n e d  i s  im p o r ta n t  an d  i s n ' t  a n  em p ty  s t a t e m e n t .  He
n o t e d  t h a t  t h e  g o v e r n o r  h a s  c le m e n c y  p o w er  a n d  p r o s e c u t o r s  c a n
e x e r c i s e  d i s c r e t i o n  w i t h  r e g a r d  t o  p r o s e c u t i n g  a  c a s e ,  an d  
t h e r e f o r e  t h e y  e s s e n t i a l l y  h a v e  v e t o  p o w e r . S in c e  t h e  p o w er i s  
i n h e r e n t  i n  t h e  p e o p l e ,  e v e n  w hen  g i v i n g  t h e  a f o r e m e n t io n e d  
p o w er  t o  t h e  g o v e r n o r  an d  p r o s e c u t o r s ,  t h e  p e o p le  s h o u ld  r e t a i n  
t h e  p o w er  t o  d e c i d e  t h e  f a i r n e s s  o f  t h e  la w  a s  w e l l  a s  t h e  f a c t s  
o f  t h e  c a s e .  He r e l a y e d  t h a t  when h e  w as c a l l e d  f o r  j u r y  d u ty  
t h e r e  w e r e  q u e s t i o n s  a b o u t  w h e th e r  j u r o r s  w e r e  a w a r e  o f  t h e
F u l l y  I n fo r m e d  J u r y  A s s o c i a t i o n  a n d  p e o p le  w e r e  e x c u s e d  i f  t h e y  
w e r e  k n o w le d g e a b le  o f  t h e  p o w er  o f  t h e  j u r y  t o  ju d g e  t h e  la w .
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T he a f o r e m e n t io n e d  i s  ta n ta m o u n t  t o  t h e  c o u r t  s t a c k i n g  t h e  j u r y  
i n  f a v o r  o f  t h e  s t a t e ,  h e  o p in e d .  " I t  j u s t  m ak es c o m p le t e  s e n s e  
t o  me t h a t  t h e  j u r o r  s h o u ld  h a v e  t h e  a b i l i t y  t o  v o t e  t h e i r
c o n s c i e n c e  a s  a p p l i e d  t o  t h e  la w ,"  h e  re m a r k e d .

2 ; 2 5 ; 1 3  PM

KEN THESING r e l a t e d  h i s  s u p p o r t  f o r  HB 1 4 0 .  He o p in e d  t h a t  
j u r o r s  s h o u ld  h a v e  t h e  a b i l i t y  t o  i d e n t i f y  a  b a d  la w  f o r  w h a t i t  
i s .  He f u r t h e r  o p in e d  t h a t  t h e r e  i s  an  o p p o r t u n i t y  f o r  
c o r r u p t i o n  a t  a l l  l e v e l s .  I n  f a c t ,  a  r e c e n t  d e v e lo p m e n t  i n  t h e  
Obama c i t i z e n s h i p  s t a t u s  c l e a r l y  i l l u s t r a t e s  t h e  a f o r e m e n t io n e d .  
H e t o l d  t h e  c o m m it t e e  t h a t  a b o u t  20 s u i t s  w e r e  b r o u g h t  t o  c a u s e  
P r e s i d e n t  Obama t o  p r o v id e  a  $ 12  d ocu m en t t h a t  h e  s p e n t  o v e r
$ 1 . 5  m i l l i o n  t o  b lo c k  from  v i e w .  L a s t  S a t u r d a y ,  an  a t t o r n e y  
fr o m  S o u t h e r n  C a l i f o r n i a  f l e w  an d  d r o v e  a  g r e a t  d i s t a n c e  t o  
a t t e n d  a  sy m p o siu m  a t  t h e  U n i v e r s i t y  o f  Io w a ; t h i s  a t t o r n e y  
in f o r m e d  J u s t i c e  R o b e r t s  t h a t  c r i m i n a l  c o n d u c t  w as o c c u r r i n g  i n  
t h e  h i g h e s t  c o u r t  i n  t h e  l a n d .  A c l e r k  o f  t h e  c o u r t  e r a s e d  
p l e a d i n g s  fr o m  t h e  d o c k e t  an d  u l t i m a t e l y  e r a s e d  a l l  t h e  
i n f o r m a t io n  t h e  d a y  b e f o r e  t h e  i n a u g u r a t i o n .  T he p o w er  o f  t h e  
p e o p l e  t o  n u l l i f y  a  b a d  la w  o r  c o r r u p t io n  h a s  t o  b e  r e t a i n e d ,  h e  
s t r e s s e d .  Mr. T h e s in g  s a i d  t h a t  h e  a l s o  b e l i e v e s  t h a t  j u d g e s  
a n d  s h e r i f f s  s h o u l d  b e  e l e c t e d .  A s h a s  b e e n  s a i d ,  t h e  p y r a m id  
o f  p o w e r  i s  t u r n e d  u p s i d e  dow n; t h e  p o w er  s h o u ld  b e  r e t u r n e d  t o  
t h e  p e o p l e ,  h e  s a i d .  He f u r t h e r  s a i d  t h a t  t h e  common man h a s  
common s e n s e  t o  know  r i g h t  fr o m  w ro n g , w h i le  p o l i t i c s ,  p r e s t i g e ,  
a n d  p o w er  c o r r u p t  i t .

MR. THESING r e l a t e d  t h a t  t h i s  m o r n in g  h e  c a l l e d  R e p r e s e n t a t i v e  
H o lm es an d  R e p r e s e n t a t i v e  G a t t o ' s  o f f i c e s  t o  e n c o u r a g e  th em  t o  
s u p p o r t  HB 1 4 0 .  T he s t a f f e r s  who a n s w e r e d  r e f e r r e d  h im  t o  t h e
L e g i s l a t i v e  I n f o r m a t io n  O f f i c e  a s  t h e  m o st e f f e c t i v e  w ay t o  b e
h e a r d .  T h e r e f o r e ,  h e  e x p r e s s e d  t h e  d e s i r e  t o  h a v e  h i s  c a l l  
c o u n t e d  an d  t o  l e a v e  c o n t a c t  in f o r m a t io n  t o  s u b s t a n t i a t e  h i s  
v i e w .  T he s t a f f e r s  r e f u s e d  t o  t a k e  h i s  i n f o r m a t io n .  I n  
c o n c l u s i o n ,  Mr. T h e s in g  r e l a t e d  t h e  f o l l o w i n g  q u o t e ;  " I t  s t a r t s  
w i t h  a  s o a p b o x  o n  t h e  s t r e e t  c o m e r ,  g o e s  t o  t h e  b a l l o t  b o x  i n  
t h e  e l e c t i o n  c y c l e ,  an d  t h e n  g o e s  t o  t h e  j u r y  b o x  i n  t h e  c o u r t  
ro o m . And i f  t y r a n n y  c a n n o t  b e  o v e r t a k e n  an d  s to m p e d  dow n, i t  
g o e s  t h e n  t o  t h e  c a r t r i d g e  b o x  i n  o u r  f i g h t  a g a i n s t  ty r a n n y ."

2 : 3 2 ; 1 1  PM

SCHAEFFER COX r e l a t e d  h i s  s u p p o r t  f o r  HB 1 4 0 .  He t h e n  s a i d  t h a t  
h e ' s  c o n f i d e n t  t h a t  t h e  la w s  p a s s e d  b y  t h e  A la s k a  S t a t e  
L e g i s l a t u r e  a r e  w e l l - i n t e n t i o n e d ,  s k i l l f u l l y  c r a f t e d ,  an d  b y -
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a n d - la r g e  s e r v e  t h e i r  in t e n d e d  p u r p o s e .  H o w ev e r , i n e v i t a b l y  
la w s  w i l l  o c c a s i o n a l l y  b e  t w i s t e d  fr o m  t h e i r  o r i g i n a l  i n t e n t .  
T he a f o r e m e n t io n e d  o c c u r s  i n  t h e  a b s e n c e  o f  t h e  l e g i s l a t u r e ,  and  
t h e r e f o r e  n e c e s s i t a t e s  j u r i e s .  Mr. Cox r e q u e s t e d  t h a t  t h e  
c o m m it te e  p a s s  HB 1 4 0  " so  t h a t  we t h e  p e o p le  c a n  e x e r c i s e  
d i s c r e t i o n  a n d  m e rcy  c o n g r u e n t  w i t h  t h e  o r i g i n a l  i n t e n t  o f  t h e  
l a w s  y o u  c r a f t  on  o u r  b e h a l f ."  He s a i d  h e  l i k e s  HB 14 0 b e c a u s e  
i t  i s  a  w ay f o r  t h e  l e g i s l a t i v e  b r a n c h  t o  e x e r c i s e  i t s  p o w er  t o  
c l a r i f y  a n d  c u r t a i l  t h e  d i s c r e t i o n  o f  t h e  j u d i c i a l  b r a n c h .  
A lth o u g h  j u d i c i a l  t y r a n n y  i s  n o  b e t t e r  th a n  e x e c u t i v e  t y r a n n y ,  
i t  s e e m s  t o  b e  a c c e p t e d  m ore o f t e n  b e c a u s e  t h e  j u d i c i a l  b r a n c h  
se e m s  t o  b e  c l o a k e d  i n  "a sh r o u d  o f  f e i g n e d  i m p a r t i a l i t y . "

MR. COX o p in e d  t h a t  o n e  s h o u ld  d i s c l o s e  o n e ' s  p a r t i a l i t y  b e c a u s e  
n o  o n e  c a n  r e a l l y  b e  i m p a r t i a l .  T he j u d i c i a l  b r a n c h  w i l l  b e  
b i a s e d  to w a r d  t h e  p r e s e r v a t i o n  o f  i t s  own p o w e r , w h ic h  i s  a  
n a t u r a l  t e n d e n c y .  H o w ev er , t h e  l e g i s l a t u r e  an d  t h e  [ j u r o r s ]  a r e  
s u p p o s e d  t o  k e e p  t h a t  i n  c h e c k .  I n  r e s p o n s e  t o  C h a ir  R am ras, h e  
o f f e r e d  h i s  b e l i e f  t h a t  j u s t i c e  i s  i n  t h e  b e s t  i n t e r e s t  o f  t h e  
common m an, t h e  b e B t  i n t e r e s t  o f  t h e  j u r y  t o  p u n i s h  t h o s e  who do  
e v i l  an d  who a r e  c a u s i n g  harm  t o  o t h e r s  an d  e x o n e r a t e  p e o p le  
w hen  t h e  c a s e  i s n ' t  i n  t h e  i n t e r e s t  o f  t h e  g r e a t e r  g o o d  o r  i s  
i n c o n g r u e n t  w i t h  t h e  i n t e n t  o f  t h e  o r i g i n a l  la w .  Mr. Cox 
r e l a t e d  t h a t  h e  w o u ld  t r u s t  a  j u r y  o f  h i s  p e e r s  f a r  m ore th a n  h e  
w o u ld  t r u s t  t h e  d i s c r e t i o n  o f  a  j u d g e .  He e x p r e s s e d  f u r t h e r  
c o n c e r n  w hen a  ju d g e  c h o o s e s  t h o s e  on  t h e  j u r y  a n d  r e m in d e d  t h e  
c o m m it te e  t h a t  P a t r i c k  H en ry  h a s  w r i t t e n  t h a t  a  j u r y  s h o u ld  
c o n s i s t  o f  o n e ' s  p e e r s  who p e r s o n a l l y  know t h e  a c c u s e d  and  
a p p r o a c h  t h e  c a s e  w i t h  b i a s .  T he a f o r e m e n t io n e d ,  h e  
a c k n o w le d g e d , i s  q u i t e  d i f f e r e n t  th a n  t h a t  w h ic h  i s  em b ra ced  
t o d a y .

[ F o l lo w in g  w as a  b r i e f  d i s c u s s i o n  o f  a  p a s t  f e d e r a l  c a s e . ]

2 : 4 2 : 4 5  PM

RICK SVOBODNY, A c t i n g  A t t o r n e y  G e n e r a l ,  D e p a r tm e n t  o f  Law (DOL), 
b e g a n  b y  e x p l a i n i n g  t h a t  h e  w as o r i g i n a l l y  g o i n g  t o  r e v ie w  th e  
j u r y  s y s t e m  an d  how i t  came t o  b e ,  w h a t i t  i s  t o d a y ,  an d  why 
som e p e o p l e  a r e  c a l l e d  m ore th a n  o t h e r s .  H o w ev e r , h e  s a i d  t h a t  
h e  w o u ld  o n l y  l i k e  t o  a d d r e s s  why som e p e o p le  a r e  c a l l e d  m ore  
t h a n  o t h e r s .  In  A la s k a ,  a r e p r e s e n t a t i v e  s a m p lin g  o f  a  
co m m u n ity  i s  c h o s e n ,  w h ic h  i s  w h a t i s  now m ea n t b y  a  j u r y  o f  
o n e ' s  p e e r s .  A lth o u g h  t h e  la n g u a g e  " j u r y  o f  y o u r  p e e r s "  i s  n o t  
fo u n d  i n  t h e  A la s k a  C o n s t i t u t i o n ,  t h e  la n g u a g e  " i m p a r t i a l  ju r y "  
i s  u s e d .  T he A la s k a  c o u r t s  h a v e  d e f i n e d  a n  i m p a r t i a l  j u r y  t o  
m ean a  r e p r e s e n t a t i v e  sa m p le  fro m  t h e  co m m u n ity  [ i n  w h ic h  t h e
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d e f e n d a n t  r e s i d e s ] . A la s k a  u s e s  t h e  p e r m a n e n t  fu n d  d iv id e n d  
(PFD) a p p l i c a n t  l i s t  t o  r a n d o m ly  s e l e c t  j u r o r s  fro m  t h e  a r e a  i n  

w h ic h  t h e  c r im e  o c c u r r e d .  T h e r e f o r e ,  i n  som e s m a l l e r  p o p u l a t i o n  
a r e a s ,  som e p e o p l e  e n d  up  s e r v i n g  m ore o f t e n  th a n  o t h e r s .

ACTING ATTORNEY GENERAL SVOBODNY t h e n  t u r n e d  t o  t h e  l e g i s l a t i o n  
b e f o r e  t h e  c o m m it t e e ,  w h ic h  h e  c h a r a c t e r i z e d  a s  a  s u b s t a n t i a l  
a n d  m a jo r  c h a n g e  t o  t h e  c r im i n a l  j u s t i c e  s y s t e m  i n  A l a s k a .  The  
a f o r e m e n t io n e d  w o u ld  a l s o  b e  t h e  c a s e  i f  HB 1 4 0  w e r e  e n a c t e d  i n  
a n y  o t h e r  s t a t e .  A l th o u g h  t h e r e  w as t e s t i m o n y  t o  t h e  c o n t r a r y ,  
h e  s a i d  h e  fo u n d  n o  s t a t e  c o n s t i t u t i o n  [ r e f e r r i n g  t o  j u r y
n u l l i f i c a t i o n ] . H o w ev e r , h e  a c k n o w le d g e d  t h a t  t h o s e  i n  s u p p o r t  
o f  l e g i s l a t i o n  s u c h  a s  HB 1 4 0  p o i n t  t o  t h e  s t a t e  o f  I n d ia n a ,  
w h ic h  h a s  som e la n g u a g e  i n  i t s  c o n s t i t u t i o n  a b o u t  t h e  j u r y  
t r y i n g  t h e  f a c t s  a n d  t h e  la w .  S t i l l ,  t h e  c r im i n a l  j u r y
i n s t r u c t i o n s  i n  I n d ia n a ,  i n  e s s e n c e ,  r e l a t e  t h e  sam e  
i n s t r u c t i o n s  a s  A l a s k a ' s  j u r y  i n s t r u c t i o n s .  B o th  r e l a t e  t h a t  
t h e  j u r y  i s  t o  d e t e r m in e  t h e  f a c t s  i n  t h e  c a s e  w h i l e  t h e  
l e g i s l a t u r e  m ak es t h e  la w s  an d  t h e  c o u r t s  d e t e r m in e  t h e  l a w s ,
He c h a r a c t e r i z e d  t h e  a f o r e m e n t io n e d  " a s  p a r t  a n d  p a r c e l  t o  a 
r e p r e s e n t a t i v e  d e m o c r a c y ."  T he a d o p t io n  o f  HB 1 4 0  w o u ld  r e s u l t  
i n  n o  l o n g e r  h a v in g  a  r e p r e s e n t a t i v e  s y s t e m  o f  d e m o c r a c y , b u t  
r a t h e r  a n  i n d i v i d u a l  w o u ld  h a v e  t h e  a b i l i t y  t o  m ake t h e  la w  i n  
a n y  p a r t i c u l a r  c r i m i n a l  c a s e .

2 : 4 7 : 3 6  PM

ACTING ATTORNEY GENERAL SVOBODNY, i n  r e s p o n s e  t o  R e p r e s e n t a t i v e  
G r u e n b e r g 's  e a r l i e r  q u e s t i o n ,  r e l a t e d  t h a t  t h e r e  a r e  a  
s u b s t a n t i a l  num ber o f  c a s e s  i n  A la s k a  t h a t  d e a l  w i t h  j u r y  
n u l l i f i c a t i o n .  T he c a s e s  h a v e  a r i s e n  a f t e r  r e q u e s t s  f o r  j u r y  
n u l l i f i c a t i o n  i n s t r u c t i o n s ,  w h ic h  t h e  A la s k a  S up rem e C o u rt h a s  
s a i d  i s n ' t  a l l o w e d .  I t  h a s  a l s o  b e e n  d e t e r m in e d  t h a t  a r g u m e n ts  
a g a i n s t  t h e  la w  i t s e l f  a r e n ' t  a l l o w e d  t o  b e  m ad e, n o r  a r e  
q u e s t i o n s  a b o u t  j u r y  n u l l i f i c a t i o n  a l l o w e d  d u r in g  j u r y
s e l e c t i o n .  J u r y  n u l l i f i c a t i o n  e x i s t s  an d  n o t h in g  c a n  b e  d o n e  
a b o u t  t h a t  b e c a u s e  w hen  j u r o r s  d e l i b e r a t e  w h a t i s  s a i d  o r  d o n e  
i s n ' t  know n a n d  a  j u r o r  may n o t  f o l l o w  t h e  i n s t r u c t i o n s  t o  
f o l l o w  t h e  la w .  A c t i n g  A t t o r n e y  G e n e r a l  S v o b o d n y  q u e s t i o n e d  why 
t h e  l e g i s l a t u r e  i s  p r e s e n t ,  i f  i t  a l l o w s  t h e  la w s  i t  p a s s e s  t o  
b e  i g n o r e d .  T he l e g i s l a t u r e ,  h e  o p in e d ,  i s  p r e s e n t  t o  m ake g o o d  
p u b l i c  p o l i c y  c a l l s .  J u r i e s  d o n ' t  h e a r  t h e  t y p e  o f  in f o r m a t io n  
l e g i s l a t o r s  h e a r  w hen  m a k in g  p u b l i c  p o l i c y  d e c i s i o n s ,  r a t h e r  
t h e y  h e a r  e v i d e n c e  a b o u t  t h e  f a c t s  o f  a  p a r t i c u l a r  s i t u a t i o n .

ACTING ATTORNEY GENERAL SVOBODNY s a i d  t h a t  i n  g e n e r a l ,  c r im in a l  
c a s e s  a r e n ' t  r e a l l y  t h a t  c o m p l i c a t e d .  F o r  i n s t a n c e ,  t h e  c a s e
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m ay b e  w h e th e r  an. i n d i v i d u a l  w a s d r i v i n g  o r  w h e th e r  t h a t  
i n d i v i d u a l  w a s u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l .  T h o s e  a r e n ' t  
c o m p l i c a t e d  q u e s t i o n s ,  h e  o p in e d .  He p o i n t e d  o u t  t h a t  c u r r e n t l y  
j u r i e s  may n o t  f i n d  o u t  why a n  i n d i v i d u a l  w as d r i v i n g  u n d e r  th e  
i n f l u e n c e  o f  a l c o h o l ,  b u t  HB 140  w o u ld  c h a n g e  t h a t .  U nder HB 
1 4 0 ,  t h e  q u e s t i o n  c o u ld  b ecom e w h e th e r  i t ' s  a  g o o d /c o m p e l l in g  
r e a s o n  t o  i g n o r e  t h e  la w  i f  a n  i n d i v i d u a l  s a y s  h e / s h e  d ra n k  t o o  
m uch b e c a u s e  o f  t h e  d e a t h  o f  a  p a r e n t .  A l th o u g h  t h e  j u r y  i n  
s u c h  a  s i t u a t i o n  may d e c i d e  t o  i g n o r e  t h e  la w  i n  a n  i n d i v i d u a l  
c a s e ,  h e  q u e s t i o n e d  w h e th e r  t h a t ' s  g o o d  p u b l i c  p o l i c y .

[C h a ir  R am ras t u r n e d  t h e  g a v e l  o v e r  t o  V ic e  C h a ir  D a h ls t r o m .]

ACTING ATTORNEY GENERAL SVOBODNY o p in e d  t h a t  t h e  e n t i r e  s y s t e m  
i s  d i f f e r e n t  i n  te r m s  o f  w h a t t h e  l e g i s l a t u r e  d o e s ,  t h a t  i s  
s e t t i n g  p u b l i c  p o l i c y  b y  h e a r i n g  in f o r m a t io n  i n  g e n e r a l  a b o u t  a  
p a r t i c u l a r  p r o b le m  v e r s u s  t h e  t y p e s  o f  d e c i s i o n s  j u r i e s  make i n  
c r i m i n a l  c a s e s .

ACTING ATTORNEY GENERAL SVOBODNY a c k n o w le d g e d  t h a t  d u r in g  t h e  
R e v o l u t i o n a r y  War j u r y  n u l l i f i c a t i o n  o c c u r r e d  o f t e n  i n  t h e  
T h i r t e e n  C o l o n i e s  an d  u l t i m a t e l y  t h e r e  i s  la n g u a g e  a b o u t  i t  i n  
t h e  D e c l a r a t i o n  o f  I n d e p e n d e n c e .  T he D e c l a r a t i o n  o f
I n d e p e n d e n c e  d i s c u s s e d  t h e  w r o n g s  d o n e  b y  t h e  k i n g .  F or  
e x a m p le ,  i t  s a i d ,  "The k in g  w as t r a n s p o r t i n g  u s  b e y o n d  t h e  s e a s  
t o  b e  t r i e d  f o r  p r e t e n d e d  o f f e n s e s . "  A c t in g  A t t o r n e y  G e n e r a l  
S v o b o d n y  r e c a l l e d  t e s t i m o n y  a b o u t  t h e  1 7 0 0 s '  Z a n g e r  c a s e ,  w h ic h  
d e a l t  w i t h  a  c i v i l  l i a b l e  m a t t e r  an d  w h e th e r  t r u t h  w as a  d e f e n s e  
t o  l i a b l e .

[V ic e  C h a ir  D a h ls tr o m  r e t u r n e d  t h e  g a v e l  t o  C h a ir  R a m r a s .]

2 : 5 5 : 4 5  PM

CHAIR RAMRAS a s k e d  w h e th e r  t h e  a d m i n i s t r a t i o n  s u p p o r t s  j u r y  
n u l l i f i c a t i o n .

ACTING ATTORNEY GENERAL SVOBODNY o f f e r e d  h i s  u n d e r s t a n d in g  t h a t  
t h e  g o v e r n o r  h a s  n o t  y e t  o f f e r e d  a  p o s i t i o n  o n  HB 1 4 0 .

CHAIR RAMRAS a s k e d  w h e th e r  DOL s u p p o r t s  o r  o p p o s e s  HB 1 4 0 .

ACTING ATTORNEY GENERAL SVOBODNY o f f e r e d  t h a t  w hen  h e  p r a c t i c e d  
la w  i n  O reg o n  h e  w as i n t e r e s t e d  i n  a  d i s t r i c t  a t t o r n e y  p o s i t i o n  
i n  L ak e V ie w . Upon v i s i t i n g  L ak e V ie w , h e  d i s c o v e r e d  t h a t  t h e r e  
h a d  b e e n  s e v e r a l  m u r d e r s  o f  A m e r ic a n  I n d ia n s  b y  w h i t e  p e o p le  and  
s e v e r a l  m u r d e r s  o f  w h i t e  p e o p le  b y  A m e r ic a n  I n d i a n s .  I n  a l l  t h e
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c a s e s  i n  w h ic h  t h e  A m e r ica n  I n d ia n s  w e r e  m u r d e r e d  b y  w h i t e  
p e o p l e ,  t h e  w h i t e  p e o p le  w e r e  fo u n d  n o t  g u i l t y  w h e r e a s  i n  a l l  
t h e  c a s e s  i n  w h ic h  w h i t e  p e o p le  w e r e  m u r d e r e d  b y  A m e r ic a n  
I n d i a n s  t h e  A m e r ic a n  I n d ia n s  w e r e  fo u n d  g u i l t y .  F u r th e r m o r e ,  a  
s i g n  o n  t h e  b r i d g e  e n t e r i n g  L a k e V ie w  s a i d ,  "No I n d i a n s  a l lo w e d  
i n  to w n  a f t e r  d a r k ."  The a f o r e m e n t io n e d  i s  j u r y  n u l l i f i c a t i o n  
a n d  i s  w r o n g . A c t i n g  A t t o r n e y  G e n e r a l  S v o b o d n y  s a i d  t h a t  when  
h e  t h i n k s  o f  j u r y  n u l l i f i c a t i o n ,  h e  t h i n k s  o f  c a s e s  s u c h  a s  
t h o s e  o f  0 .  J .  S im p so n , R o d n ey  K in g , an d  c a s e s  i n v o l v i n g  t h e  Ku 
K lu x  K la n  i n  t h e  1 9 6 0 s .  T he i d e a  b e h in d  j u r y  n u l l i f i c a t i o n  i s  
t o  f o c u s  o n  c r i m i n a l s  p e o p le  b e l i e v e  s h o u ld  b e  g i v e n  sy m p a th y .  
He s a i d  t h a t  i n  h i s  e x p e r i e n c e  j u r y  n u l l i f i c a t i o n  f o c u s e s  on  
h a t e .  T h e r e f o r e ,  h e  o p in e d  t h a t  p a s s a g e  o f  HB 14 0 s a y s  t h a t  
som e p e o p l e  w i l l  b e  c o n v i c t e d / n o t  c o n v i c t e d  o n  t h e  whim  o f  a 
s m a l l  g r o u p  o f  p e o p l e ,  w h ic h  h e  s a i d  i s n ' t  j u s t i c e .

CHAIR RAMRAS n o t e d  t h a t  som e w h o 'v e  t e s t i f i e d  t o d a y  w o u ld  a r g u e  
t h a t  t h e  c o u r t  s y s t e m  i s  b i a s e d  an d  t h a t  d u e  t o  j u r y  
i n s t r u c t i o n s  t h e  j u r y  i s n ' t  s a t i s f a c t o r i l y  h e a r i n g  a  c a s e .  
C h a ir  R am ras o p in e d  t h a t  f o l k s  h a v e  s e n s i t i v i t y  to w a r d  h a t e  
c r i m e s .  He h i g h l i g h t e d  t h a t  t h e r e  i s  a n  i m p e r f e c t i o n  i n  t h e  
s y s t e m  an d  t h a t  HB 140  e m b o d ie s  t h e  r e c o g n i t i o n  t h a t  t h e  
j u d i c i a l  s y s t e m  a n d  j u r y  s y s t e m  i s  im p e r f e c t  a s  w e l l .

3 : 0 2 : 0 6  PM

ACTING ATTORNEY GENERAL SVOBODNY r e m in d e d  t h e  c o m m it t e e  t h a t  a t  
o n e  t im e  p r i e s t s  o f f i c i a t e d  o v e r  t r i a l s ,  w h ic h  w e r e  d o n e  b y  
o r d e a l .  T h o s e  t r i a l s  w e re  r e a l l y  an  a p p e a l ,  h e  e x p l a i n e d ,  
b e c a u s e  t h e  j u r y  c o n s i s t e d  o f  1 2 -2 4  p e o p le  who h a d  t o  know  
e v e r y t h i n g  a b o u t  t h e  d e f e n d a n t .  D u r in g  t h a t  t i m e ,  j u r i e s  c o u ld  
n u l l i f y  a n d  s e r v e d  a s  t h e  a c c u s e r ,  j u d g e ,  a n d  f i n d e r s  o f  f a c t .  
S in c e  t h e n  t h e r e  h a s  b e e n  a s u b s t a n t i a l  c h a n g e  i n  t h e  j u r y  
s y s t e m  w i t h  m ore g u a r a n t e e s  t o  a r r i v e  a t  t h e  c o r r e c t  r e s u l t .

REPRESENTATIVE GRUENBERG a s k e d  i f  A c t i n g  A t t o r n e y  G e n e r a l  
S v o b o d n y  sa w  a n y  p o t e n t i a l  p r o b le m s  w i t h  HB 1 40  t h a t  h a v e n ' t  
b e e n  a d d r e s s e d .  F o r  i n s t a n c e ,  w h a t o t h e r  m a t t e r s  c o u ld  f i t  
u n d e r  t h e  t i t l e  o f  HB 1 4 0 .

ACTING ATTORNEY GENERAL SVOBODNY r e s p o n d e d  t h a t  p e r h a p s  t h e  
t i t l e  c o u l d  i n c l u d e  t h e  d e a t h  p e n a l t y .

REPRESENTATIVE GRUENBERG a s k e d  i f  t h e r e  i s  a n y  p r o b le m  w i t h  t h e  
l e g i s l a t i o n  o n l y  a l l o w i n g  f o r  t h e  j u r y  t o  a c q u i t  [ t h e  d e f e n d a n t ]  
d e s p i t e  t h e  la w .  He q u e s t i o n e d  t h e  p o s s i b i l i t y  o f  a  j u r y  
d e c i d i n g  i t  c o u ld  c o n v i c t  d e s p i t e  t h e  la w .
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ACTING ATTORNEY GENERAL SVOBODNY s a i d  t h a t  h e  d o e s n ' t  b e l i e v e  
t h e  l e g i s l a t i o n  o n l y  g o e s  o n e  w ay , r a t h e r  h e  s a i d  h e  b e l i e v e s  i t  
a l l o w s  f o r  b o t h .  T he l e g i s l a t i o n  a l l o w s  t h e  j u r y ,  w i t h o u t  
i n s t r u c t i o n s  o n  t h e  la w , t o  f i n d  a  l e s s e r  i n c l u d e d  o f f e n s e .  F or  
i n s t a n c e ,  an  i n d i v i d u a l  i s  c h a r g e d  w i t h  k e y in g  a  c a r .  I n  s u c h  a  
c a s e ,  h e  q u e s t i o n e d  w h a t w o u ld  s t o p  a  j u r y  fro m  d e t e r m in in g  t h a t  
a s s a u l t  o r  s e x u a l  a s s a u l t  i s  a  l e s s e r  i n c l u d e d  o f f e n s e .  
A lth o u g h  t h e  a f o r e m e n t io n e d  i s  a  r i d i c u l o u s  e x a m p le ,  o n c e  t h e  
d o o r  i s  o p e n  t o  l e s s e r  i n c l u d e d  o f f e n s e s  t h e r e ' s  t h e  p o s s i b i l i t y  
o f  a n  i n d i v i d u a l  b e i n g  c o n v i c t e d  o f  a  c r im e  h e / s h e  w a s n ' t  
c h a r g e d  w i t h .

CHAIR RAMRAS, u p o n  d e t e r m in in g  n o  o n e  e l s e  w is h e d  t o  t e s t i f y ,  
c l o s e d  p u b l i c  t e s t i m o n y  on  HB 1 4 0 .  He t h e n  a n n o u n c e d  t h a t  
HB 1 4 0  w o u ld  b e  h e l d  o v e r .

3 : 0 6 : 3 5  PM

ADJOURNMENT

T h e r e  b e i n g  n o  f u r t h e r  b u s i n e s s  b e f o r e  t h e  c o m m it t e e ,  t h e  H ou se  
J u d i c i a r y  S t a n d in g  C o m m ittee  m e e t in g  w a s a d jo u r n e d  a t  3 : 0 6  p .m .

HOUSE JUD COMMITTEE - 2 4 - March 18 , 2009



POSITION STATEMENT: P r o v id e d  com m en ts d u r in g  d i s c u s s i o n  o f
HJR 3 0 .

ACTION NARRATIVE

1 : 0 7 : 5 2  PM

CHAIR JAY RAMRAS c a l l e d  t h e  H ou se J u d i c i a r y  S t a n d in g  C o m m ittee  
m e e t in g  t o  o r d e r  a t  1 : 0 7  p .m . R e p r e s e n t a t i v e s  R am ras, H o lm es, 
C o g h i l l ,  G a t t o ,  a n d  Lynn w e r e  p r e s e n t  a t  t h e  c a l l  t o  o r d e r .
R e p r e s e n t a t i v e s  D a h ls tr o m  a n d  G ru en b e rg  a r r i v e d  a s  t h e  m e e t in g  
w a s i n  p r o g r e s s .  R e p r e s e n t a t i v e  C h e n a u lt  w as a l s o  i n
a t t e n d a n c e .

HB 1 4 0  -  JURY NULLIFICATION 

1 : 0 8 : 3 8  PM

CHAIR RAMRAS a n n o u n c e d  t h a t  t h e  f i r s t  o r d e r  o f  b u s i n e s s  w o u ld  b e  
HOUSE BILL NO. 1 4 0 , "An A c t  r e l a t i n g  t o  j u r i e s  i n  c r im i n a l
c a s e s ;  a n d  p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e ."

CHAIR RAMRAS n o t e d  t h a t  p u b l i c  t e s t i m o n y  o n  HB 1 40  w as c l o s e d .

REPRESENTATIVE COGHILL, s p e a k in g  a s  t h e  s p o n s o r ,  i n d i c a t e d  t h a t  
HB 1 4 0  i s  m ea n t t o  p r o v id e  j u r o r s  w i t h  m ore o f  an  in d e p e n d e n t  
v o i c e  b e c a u s e  c u r r e n t l y  t h e y  a r e  t o t a l l y  u n d e r  t h e  c o n t r o l  o f  
t h e  j u d g e ,  a n d  t h u s  n e e d  m ore d i s c r e t i o n  o f  t h e i r  own; "My
g e n e r a l  m ove i s  t o  t r y  t o  i n c l u d e  t h e  j u r o r s  i n  t h e  a p p l i c a t i o n
o f  t h e  la w  . .  . a n d  t h e  e x o n e r a t i o n  o r  c o n v i c t i o n  o f  p e o p le  who 
a r e  c h a r g e d  b y  t h e  s t a t e . "  He r e l a y e d  t h a t  h e  f a v o r s  Amendment 
1 ,  w h ic h ,  h e  p o s i t e d ,  w o u ld  a d d r e s s  c o n c e r n s  r e g a r d in g  w h a t h e  
c a l l e d  " r e n e g a d e  j u r i e s " ;  Am endm ent 1 , l a b e l e d  2 6 - L S 0 6 0 3 \A .1 ,  
L u c k h a u p t , 3 / 3 1 / 0 9 ,  r e a d :

P a g e  1 ,  l i n e  1 , f o l l o w i n g  " c a s e s / " :
I n s e r t  " a m en d in g  R u le  1 6 ,  A la s k a  R u le s  o f  

C r im in a l  P r o c e d u r e ;"

P a g e  2 ,  f o l l o w i n g  l i n e  8 :
I n s e r t  n ew  s u b s e c t i o n s  t o  r e a d :

" (g ) E x c e p t  a s  p r o v id e d  i n  (h ) o f  t h i s  s e c t i o n ,
R u le  1 6 ,  A la s k a  R u le s  o f  C r im in a l  P r o c e d u r e ,  a p p l i e s  
t o  d i s c o v e r y  i n  c a s e s  w h er e  t h e  d e f e n d a n t  r e q u e s t s  
t h a t  t h e  j u r y  b e  in fo r m e d  o f  t h e  j u r y ' s  p o w er  t o  ju d g e  
t h e  j u s t  a p p l i c a t i o n  o f  t h e  la w  an d  t o  v o t e  o n  t h e  
v e r d i c t  a c c o r d in g  t o  c o n s c i e n c e .
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(h ) A t l e a s t  30  d a y s  b e f o r e  t r a i l ,  t h e  d e f e n d a n t  
s h a l l  d i s c l o s e  t o  t h e  p r o s e c u t i o n

(1 ) t h e  d e f e n d a n t ' s  i n t e n t  t o  r e q u e s t  t h a t  
t h e  j u r y  b e  in f o r m e d  o f  t h e  j u r y ' s  p o w e r  t o  j u d g e  t h e  
j u s t  a p p l i c a t i o n  o f  t h e  la w  a n d  t o  v o t e  on  t h e  v e r d i c t  
a c c o r d in g  t o  c o n s c i e n c e ;

(2 ) t h e  l e g a l  t h e o r y  o f  t h e  d e f e n d a n t ' s
c la im  t h a t  t h e  la w  i s  u n j u s t l y  a p p l i e d  t o  t h e
d e f e n d a n t ;

(3 ) a  l i s t  o f  w i t n e s s e s ,  o t h e r  th a n  e x p e r t  
w i t n e s s e s ,  t h a t  t h e  d e f e n d a n t  i s  l i k e l y  t o  c a l l  i n  
s u p p o r t  o f  t h e  c l a i m  t h a t  t h e  la w  i s  u n j u s t l y  a p p l i e d  
t o  t h e  d e f e n d a n t ."

P a g e  2 ,  f o l l o w i n g  l i n e  8 :
I n s e r t  a  new  b i l l  s e c t i o n  t o  r e a d s

"* S e c .  2 .  T he u n c o d i f i e d  la w  o f  t h e  S t a t e  o f
A la s k a  i s  am en d ed  b y  a d d in g  a  n ew  s e c t i o n  t h e  r e a d :

INDIRECT COURT RULE AMENDMENT. AS 1 2 . 4 5 . 0 1 7 ( g )
an d  (h ) , a d d e d  b y  s e c .  1 o f  t h i s  A c t ,  h a v e  t h e  e f f e c t
o f  a m e n d in g  R u le  1 6 , A la s k a  R u le s  o f  C r im in a l
P r o c e d u r e ,  b y  r e q u i r i n g  c e r t a i n  d i s c l o s u r e s  b y  t h e  
d e f e n d a n t ."

R enum ber t h e  f o l l o w i n g  b i l l  s e c t i o n s  a c c o r d i n g l y .

CHAIR RAMRAS o f f e r e d  h i s  b e l i e f  t h a t  A m endm ent 1 ,  b y  a m en d in g  
R u le  1 6  o f  t h e  A la s k a  R u le s  o f  C r im in a l  P r o c e d u r e ,  w o u ld  p r o v id e  
s a f e g u a r d s  f o r  j u r y  n u l l i f i c a t i o n .

1 : 1 4 : 2 5  PM

RICK SVOBODNY, D e p u ty  A t t o r n e y  G e n e r a l ,  C e n t r a l  O f f i c e ,  C r im in a l
D i v i s i o n ,  D e p a r tm e n t o f  Law (DO L), s a i d  Am endm ent 1 w o u ld  a l l o w  
f o r  d i s c o v e r y  o f  t h e  l e g a l  t h e o r y  t h a t ' s  g o i n g  t o  b e  p r e s e n t e d  
t o  t h e  j u r y .  P r e s e n t l y ,  b o t h  s i d e s  know  w h a t t h e  t h e o r y  [ f o r  
t h e  p r o s e c u t i o n ]  i s  g o i n g  t o  b e  b e c a u s e  t h a t  i n f o r m a t io n  i s  
p r o v id e d  i n  t h e  i n d i c t m e n t ,  an d  a l t h o u g h  t h e  p r o s e c u t i o n  d o e s n ' t  
g e t  in f o r m a t io n  a b o u t  t h e  d e f e n s e ' s  c a s e  b e c a u s e  A la s k a  d o e s n ' t  
h a v e  r e c i p r o c a l  d i s c o v e r y ,  t h a t  g e n e r a l l y  h a s n ' t  b e e n  a  p r o b le m  
b e c a u s e  t h e  p r o s e c u t i o n  c a n  u s u a l l y  f i g u r e  o u t  w h a t t h e  f a c t u a l  
d i s p u t e s  w i l l  b e .  H o w ev er , i n  i n s t a n c e s  w h e r e  t h e  d e fe n d a n t
s e e k s  j u r y  n u l l i f i c a t i o n ,  t h e r e  i s  n o  w ay f o r  t h e  p r o s e c u t i o n  t o  
know w h a t t h e o r y  w i l l  b e  u s e d  i n  an  a t t e m p t  t o  j u s t i f y  t h e  
d e f e n d a n t ' s  a c t i o n s  i n  c o m m it t in g  a  c r im e .  He i n d i c a t e d  a 
p r e f e r e n c e  f o r  h a v in g  t h a t  t y p e  o f  d i s c o v e r y  i f  HB 140  e n d s  up  
p a s s i n g .
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REPRESENTATIVE HOLMES a s k e d  why [Amendment 1 ' s  r e c i p r o c a l  
d i s c o v e r y ]  w o u l d n ' t  b e  b a r r e d  b y  e x i s t i n g  A la s k a  S up rem e C o u r t  
d e c i s i o n s ,  g i v e n  t h a t  i t  w o u ld  o c c u r  b e f o r e  t h e  g u i l t  p h a s e  o f  a  
t r i a l  i s  o v e r .

MR. SVOBODNY p o i n t e d  o u t  t h a t  Am endm ent 1 s im p ly  s t i p u l a t e s  t h a t  
t h e  p r o s e c u t i o n  s h a l l  b e  in fo r m e d  o f  w h a t t h e o r y  w i l l  b e  u s e d  i n  
a n  a t t e m p t  t o  j u s t i f y  t h e  d e f e n d a n t ' s  a c t i o n s  i n  c o m m it t in g  a  
c r im e .  He e x p l a i n e d  t h a t  i n  t h e  A la s k a  S uprem e C o u rt c a s e ,  
S c o t t  v .  S t a t e , 5 1 9  P . 2 d  7 7 4  (A la s k a  1 9 7 4 ) ,  t h e  c o u r t  a l l o w e d  
t h e  S t a t e  t o  b e  n o t i f i e d  o f  l e g a l  d e f e n s e s  - t h e o r i e s  -  b u t  n o t  
o f  w ho t h e  d e f e n s e ' s  w i t n e s s e s  w o u ld  b e .  U n d er HB 1 4 0 , " i t ' l l  
b e  co w b o y  t im e "  w i t h  n o  o n e  k n o w in g  b e fo r e h a n d  w h at l e g a l  t h e o r y  
w o u ld  b e  p r e s e n t e d  b y  t h e  d e f e n s e .

CHAIR RAMRAS m ade a  m o t io n  t o  a d o p t  Amendment 1 [ t e x t  p r o v id e d  
p r e v i o u s l y ] .

1 : 1 9 : 1 2  PM

REPRESENTATIVE HOLMES o b j e c t e d .

REPRESENTATIVE GRUENBERG a s k e d  w h e th e r  t h e  DOL w o u ld  s u p p o r t  
H B*140 i f  Am endm ent 1 w e r e  n o t  a d o p t e d .

MR. SVOBODNY s a i d  n o .  I n  r e s p o n s e  t o  o t h e r  q u e s t i o n s ,  h e  
c l a r i f i e d  t h a t  [ t h e  DOL] d o e s n ' t  s u p p o r t  HB 1 4 0 ,  e i t h e r  w i t h  o r  
w i t h o u t  A m endm ent 1 , b u t  f e e l s  t h a t  HB 1 40  w o u ld  b e  " l e s s  w o r se "  
w i t h  t h e  a d o p t io n  o f  Amendment 1 .  In  r e s p o n s e  t o  f u r t h e r  
q u e s t i o n s ,  h e  a c k n o w le d g e d  t h a t  Amendment 1 h a s  p o t e n t i a l  
c o n s t i t u t i o n a l  d i f f i c u l t i e s ,  b u t  d o e s n ' t  t h i n k  i t  w o u ld  i n c r e a s e  
t h e  r i s k  t h a t  t h e  w h o le  b i l l  w o u ld  b e  fo u n d  u n c o n s t i t u t i o n a l .  
H o u se  B i l l  1 4 0  i s  d o in g  aw ay w i t h  r e p r e s e n t a t i v e  g o v e r n m e n t , h e  
r e m a r k e d , a d d in g  t h a t  a l t h o u g h  i t  i s  t e c h n i c a l l y  c o r r e c t  t o  s a y  
t h a t  t h e  c o n c e p t  o f  j u r y  n u l l i f i c a t i o n  i s  n o t  i n h e r e n t l y  
u n c o n s t i t u t i o n a l  a n d  s im p ly  h a s  e q u a l  p r o t e c t i o n  an d  d u e p r o c e s s  
p r o b le m s ,  a n d  a l t h o u g h  c o n s t i t u t i o n a l  s c h o l a r s  d i f f e r  o n  w h at  
" d e c i d i n g  law "  m e a n s , " u n d er  e i t h e r  t h e o r y ,  t h i s  i s  n ew ."  In  
r e s p o n s e  t o  q u e s t i o n s ,  h e  r e i t e r a t e d  h i s  com m en ts r e g a r d in g  
S c o t t .

REPRESENTATIVE GRUENBERG p o in t e d  o u t ,  th o u g h ,  t h a t  [ c o u n t e r  t o  
S c o t t , ] Am endm ent 1 r e q u i r e s  t h e  d e f e n s e  t o  p r o v id e  t h e  
p r o s e c u t i o n  w i t h  a  l i s t  o f  t h e  w i t n e s s e s  t h e  d e f e n s e  w i l l  b e  
c a l l i n g .  D o e s n ' t  t h i s  i n c r e a s e  t h e  r i s k  o f  u n c o n s t i t u t i o n a l i t y ?
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MR. SVOBODNY o b s e r v e d  t h a t  t h e r e  i s  a lw a y s  a  r i s k  o f  s o m e th in g  
b e in g  d e c l a r e d  u n c o n s t i t u t i o n a l  w h e n e v e r  t h e  p r o s e c u t i o n  a s k s  
f o r  in f o r m a t io n  fro m  t h e  d e f e n s e .  "My v ie w  i s ,  t h e  b i l l  w i l l  b e  
fo u n d  u n c o n s t i t u t i o n a l  and  i t  i s  l e s s  l i k e l y  t h a t  . . . [Amendment 
1] -  i f  i t  w e r e  a t t a c h e d  t o  a n o t h e r  b i l l  t h a t  d e a l t  w i t h
s o m e th in g  e l s e  -  w o u ld  b e  fo u n d  u n c o n s t i t u t i o n a l  t h a n  t h e  e n t i r e  
i d e a  o f  t h e  b i l l . ”

1 : 2 3 : 3 8  PM

A r o l l  c a l l  v o t e  w as t a k e n .  R e p r e s e n t a t i v e s  C o g h i l l ,  G a t t o ,  
L ynn , and  R am ras v o t e d  i n  f a v o r  o f  Amendment 1 .  R e p r e s e n t a t i v e s  
D a h ls tr o m , G r u e n b e r g , an d  H o lm es v o t e d  a g a i n s t  i t .  T h e r e f o r e ,  
Am endment 1 w as a d o p t e d  b y  a  v o t e  o f  4 - 3 .

1 : 2 4 : 0 8  PM

REPRESENTATIVE COGHILL m oved t o  r e p o r t  HB 1 4 0 ,  a s  am en d ed , o u t  
o f  c o m m it te e  w i t h  i n d i v i d u a l  r e c o m m e n d a t io n s  an d  t h e  
a c c o m p a n y in g  f i s c a l  n o t e s .

REPRESENTATIVE DAHLSTROM o b j e c t e d .

REPRESENTATIVE COGHILL s a i d  h e  d i s a g r e e s  w i t h  t h e  a r g u m e n t t h a t  
p a s s a g e  o f  HB 1 4 0  w o u ld  r e s u l t  i n  l a w l e s s n e s s ,  s u r m is in g  t h a t  
e v e r y o n e  i n  t h e  c r i m i n a l  j u s t i c e  s y s t e m  e x c e p t  f o r  j u r o r s  a r e  
c u r r e n t l y  e n t r u s t e d  w i t h  u n d e r s t a n d in g  t h e i r  r o l e s  i n  t h e
s y s t e m .

REPRESENTATIVE DAHLSTROM s a i d ,  "We a s  a  l e g i s l a t u r e  d e te r m in e  
t h e  la w , a n d  I  t h i n k  we ru n  i n t o  a  h u g e  p r o b le m  w hen we h a v e  
d i f f e r e n t  r e g i o n s  o f  t h e  s t a t e  i n t e r p r e t i n g  t h e  la w s  . . .
[ d i f f e r e n t l y ] . "  I f  HB 1 4 0  w e r e  t o  p a s s ,  i t  w o u ld  b eco m e common 

k n o w le d g e  t h a t  a  p e r s o n  c o u ld  g o  t o  a  p a r t i c u l a r  a r e a  o f  t h e
s t a t e  an d  g e t  aw ay w i t h  c e r t a i n  c r im e s  s im p ly  b e c a u s e  o f  how
j u r o r s  i n  t h a t  a r e a  a r e  a p p ly in g  t h e  la w .

REPRESENTATIVE GATTO s a i d  h e ' s  s e e n  t h i s  o c c u r  i n  s i t u a t i o n s  
i n v o l v i n g  t h e  c r im e  o f  d r i v i n g  u n d e r  t h e  i n f l u e n c e  (D U I ); j u r o r s  
t h a t  h a v e  b e e n  c o n v i c t e d  o f  DUI t h e m s e lv e s  a r e  w i l l i n g  t o  
f o r g i v e  d e f e n d a n t s  c h a r g e d  w i t h  D U Is . " I 'm  v e r y  c o n c e r n e d  a b o u t  
a p p l i c a t i o n ,  h e r e ;  . . .  I  b e l i e v e  i n  t r u s t i n g  t h e  c i t i z e n s ,  b u t  
la w s  a r e  d i f f i c u l t  t o  u n d e r s t a n d ," h e  r e m a r k e d , a d d in g  t h a t  
j u r o r s  w o u ld  h a v e  t o  r e a d  a l l  la w s ,  w h ic h  e v e n  l e g i s l a t o r s  d o n ' t  
d o  e x c e p t  i n  p a r t .
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REPRESENTATIVE COGHILL o f f e r e d  h i s  b e l i e f  t h a t  Amendment 1 
a d d r e s s e s  t h e  j u r y ' s  p o w er  t o  j u d g e  t h e  j u s t  a p p l i c a t i o n  o f  th e  
la w .

CHAIR RAMRAS n o t e d  t h a t  t h e  a p p o i n t e e  t o  t h e  p o s i t i o n  o f  
a t t o r n e y  g e n e r a l ,  W ayne A n th o n y  R o s s ,  h a s  b r a g g e d  a b o u t  h i s  u s e  
o f  j u r y  n u l l i f i c a t i o n  i n  a  c a s e  i n  K o tz e b u e .

REPRESENTATIVE GRUENBERG s a i d  h e  o p p o s e s  HB 1 40  b e c a u s e  i t  o n ly  
g o e s  o n e  w a y , an d  i f  a  g u i l t y  d e f e n d a n t  i s  a c q u i t t e d  t h e n  t h a t  
c a n ' t  b e  c u r e d  b e c a u s e  t h e  c a s e  w o u ld  t h e n  n o t  b e  r e v i e w a b l e .

CHAIR RAMRAS i n d i c a t e d  t h a t  h e  a g r e e s  w i t h  Mr. R o s s  r e g a r d in g  
j u r y  n u l l i f i c a t i o n .

1 : 3 0 : 3 6  PM

A r o l l  c a l l  v o t e  w as t a k e n .  R e p r e s e n t a t i v e s  C o g h i l l  an d  Ramras 
v o t e d  i n  f a v o r  o f  r e p o r t i n g  HB 1 4 0 ,  a s  am en d ed , fr o m  c o m m it t e e .  
R e p r e s e n t a t i v e s  G a t t o ,  L ynn, G r u e n b e r g , H o lm e s , an d  D a h ls tr o m  
v o t e d  a g a i n s t  i t .  T h e r e f o r e ,  HB 14 0 , a s  am en d ed , f a i l e d  t o  b e  
r e p o r t e d  fr o m  t h e  H o u se  J u d i c i a r y  S t a n d in g  C o m m ittee  b y  a  v o t e  
o f  2 - 5 .

HB 194 -  LOW-SPEED MOTOR VEHICLES 

1 : 3 1 : 4 2  PM

CHAIR RAMRAS a n n o u n c e d  t h a t  t h e  n e x t  o r d e r  o f  b u s i n e s s  w o u ld  b e  
HOUSE BILL NO. 1 9 4 ,  "An A c t r e l a t i n g  t o  t h e  o p e r a t i o n  o f  lo w -  
s p e e d  v e h i c l e s . "  [ B e f o r e  t h e  c o m m it te e  w as CSHB 1 94  (TR A).J

1 : 3 2 : 0 7  PM

REPRESENTATIVE PEGGY WILSON, A la s k a  S t a t e  L e g i s l a t u r e ,  s p o n s o r ,  
n o t e d  t h a t  HB 1 9 4  w as in t r o d u c e d  a t  t h e  u r g i n g  o f  c o n s t i t u e n t s  
i n  tw o  o f  h e r  c o m m u n it ie s ,  a n d  o f f e r e d  t h a t  l o w - s p e e d  v e h i c l e s  
( "L SV s") a r e  v e r y  u s e f u l  i n  s m a l l  c o m m u n it ie s  B uch a s  t h o s e  i n  

h e r  d i s t r i c t ,  a n d  f i l l  a  t r a n s p o r t a t i o n  n ic h e  n o t  b e i n g  m et b y  
s t a n d a r d  p a s s e n g e r  v e h i c l e s ,  w h ic h  a r e  n o t  e f f i c i e n t  a t  lo w  
s p e e d s  o r  o v e r  s h o r t  d i s t a n c e s .  H o u se  B i l l  1 94  w o u ld  g i v e  
s m a l l e r  c o m m u n it ie s  -  t h o s e  w i t h  [a  p o p u l a t i o n  o f  l e s s ]  th a n  
3 5 ,0 0 0  -  t h e  o p t i o n  t o  a l l o w  LSVs o n  r o a d s  t h a t  h a v e  a  maximum 
s p e e d  l i m i t  o f  45  m i l e s  p e r  h o u r  (m p h ).

1 : 3 3 : 0 7  PM
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REID HARRIS, S t a f f ,  R e p r e s e n t a t i v e  P e g g y  W ils o n ,  A la s k a  S t a t e  
L e g i s l a t u r e ,  a d d e d  o n  b e h a l f  o f  t h e  s p o n s o r ,  R e p r e s e n t a t i v e  
W ils o n ,  t h a t  t h e  i n t e n t  o f  HB 1 94  i s  t o  i n c r e a s e  t h e  num ber o f  
r o a d s  a v a i l a b l e  t o  LSVs i n  o r d e r  t o  p r o m o te  t h e i r  u s e  i n  s m a l l  
c o m m u n it ie s ,  a n d  t h a t  t h e  b i l l  d o e s  s o  [ i n  p a r t ]  b y  a l l o w i n g  
LSVs i n  c e r t a i n ,  q u a l i f y i n g  c o m m u n it ie s  t o  b e  u s e d  o n  r o a d s  t h a t  
h a v e  a  maximum s p e e d  l i m i t  o f  4 5  mph; c u r r e n t l y ,  LSVs c a n n o t  b e  
u s e d  o n  r o a d s  t h a t  h a v e  a maximum s p e e d  l i m i t  o f  m ore t h a n  35  
mph. The N a t i o n a l  H igh w ay  T r a f f i c  S a f e t y  A d m i n i s t r a t i o n  < NHTSA) 
an d  A l a s k a ' s  D i v i s i o n  o f  M otor V e h i c l e s  (DMV) d e f i n e  an  LSV a s  a  
p a s s e n g e r  v e h i c l e  t h a t  h a s  f o u r  w h e e l s ,  h a s  a  maximum g r o s s  
v e h i c l e  w e ig h t  r a t i n g  (GVWR) o f  3 ,0 0 0  p o u n d s , an d  c a n  a t t a i n  a  
m inim um  s p e e d  o f  20 mph an d  a  maximum s p e e d  o f  25  m ph. The 
NHTSA h a s  a d o p t e d  r e g u l a t o r y  s t a n d a r d s  f o r  LSVs t h a t  r e q u i r e  
m uch o f  t h e  sam e t e c h n o lo g y  fo u n d  i n  s t a n d a r d  p a s s e n g e r  
v e h i c l e s ,  i n c l u d i n g  h e a d l i g h t s ,  t a i l l i g h t s ,  t u r n  s i g n a l s ,  
r e f l e c t o r s ,  a  w i n d s h i e l d  t h a t  c o n fo r m s  t o  f e d e r a l  s t a n d a r d s ,  and  
s e a t b e l t s  f o r  a l l  d e s i g n a t e d  s e a t s .

MR. HARRIS n o t e d  t h a t  t h e  te r m  " lo w - s p e e d  v e h i c l e "  r e f e r s  t o  a  
l e g a l  c l a s s  o f  v e h i c l e  t h a t  m e e t s  t h e  a f o r e m e n t io n e d  s t a n d a r d s ,  
an d  n o t  t o  s lo w -m o v in g  v e h i c l e s  s u c h  a s  fa r m , c o n s t r u c t i o n ,  o r  
s n o w -r e m o v a l  e q u ip m e n t .  The b i l l  p r o v i d e s  a  u n iq u e  o p p o r t u n i t y  
f o r  s m a l l  a n d  r u r a l  c o m m u n it ie s  t o  a l l o w  t h e m s e l v e s  a  new  fo rm  
o f  t r a n s p o r t a t i o n .  S u ch  v e h i c l e s  a r e  c o n v e n i e n t  a n d  c a n  b e  
c h e a p e r  f o r  s h o r t  t r i p s  th a n  s t a n d a r d  p a s s e n g e r  v e h i c l e s ;  n o t  
a l l  p e o p l e  w a n t t o  d r i v e  t h e i r  f u l l - s i z e  v e h i c l e  t h e  s h o r t  
d i s t a n c e  t o  t h e  g r o c e r y  s t o r e ,  f o r  e x a m p le , p a r t i c u l a r l y  g i v e n  
t h e  h ig h  p r i c e  o f  g a s o l i n e  i n  r u r a l  c o m m u n it ie s .  L o w -s p e e d
v e h i c l e s  c a n  r e d u c e  g a s o l i n e  u s a g e ,  d r a m a t i c a l l y  c u t  down t h e
am ount o f  a i r - b o r n e  p o l l u t i o n  a  co m m u n ity  p r o d u c e s ,  s a t i s f y  t h e
dem and f o r  r e d u c e d - e m i s s i o n  t r a n s p o r t a t i o n ,  a n d  b e  p o w e r e d  b y  
g a s o l i n e ,  e l e c t r i c i t y ,  o r  a  c o m b in a t io n  o f  b o t h  g a s o l i n e  an d
e l e c t r i c i t y .

MR. HARRIS s a i d  t h a t  a l t h o u g h  t h e r e  a r e  c o n c e r n s  t h a t  LSVs w i l l  
c a u s e  c o n g e s t i o n  on  p u b l i c  r o a d s ,  t h e  b i l l  s e e k s  t o  a l l e v i a t e  
t h o s e  c o n c e r n s  b y  r e q u i r i n g  t h a t  q u a l i f y i n g  c o m m u n it ie s  h a v e  a  
p o p u l a t i o n  o f  l e s s  th a n  3 5 ,0 0 0  a n d  n o t  b e  c o n n e c t e d  b y  r o a d  t o  
A n c h o r a g e  o r  F a ir b a n k s .  F u r th e r m o r e , t h e  b i l l  s t i p u l a t e s  t h a t  
a n  LSV may o n l y  c r o s s  a  h ig h w a y  t h a t  h a s  a  maximum s p e e d  l i m i t  
g r e a t e r  t h a n  4 5  mph i f  t h e  c r o s s i n g  i s  made a t  an  i n t e r s e c t i o n  
w h e r e  t h e  r o a d s  o n  b o t h  s i d e s  o f  t h e  h ig h w a y  a r e  e l i g i b l e  f o r  
LSV u s e .  I n  c o n c l u s i o n ,  h e  m e n t io n e d  t h a t  t h e  b i l l  a l s o  
s t i p u l a t e s  t h a t  o t h e r w i s e  q u a l i f y i n g  c o m m u n it ie s  m u st a l s o  p a s s  
a  l o c a l  o r d in a n c e  a l l o w i n g  f o r  t h e  o p e r a t i o n  o f  LSVs a s  p r o v id e d  
f o r  i n  t h e  b i l l ;  t h i s  w i l l  e n s u r e  t h a t  LSVs a r e  w e lc o m e  i n  t h e
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c o m m u n it ie s  t h a t  c h o o s e  t o  a c c e p t  th em , a n d  n o t  a  b u r d e n  on
t h o s e  c o m m u n it ie s  t h a t  d o  n o t .

REPRESENTATIVE DAHLSTROM, n o t i n g  t h a t  s h e  b e l i e v e s  i n  t h e  i n t e n t  
o f  HB 1 9 4 ,  a s k e d  w h at p o s i t i o n  la w  e n f o r c e m e n t  a g e n c i e s ,  t h e  
DMV, an d  i n s u r a n c e  c o m p a n ie s  h a v e  t a k e n  o n  t h e  b i l l .

MR. HARRIS s a i d  h e ' s  n o t  y e t  s p o k e n  w i t h  r e p r e s e n t a t i v e s  from  
a n y  o f  t h o s e  g r o u p s ,  b u t  s u r m is e d  t h a t  la w  e n fo r c e m e n t  o f f i c e r s  
w o u ld  b e  a b l e  t o  t i c k e t  a n y  LSV t h a t  i s n ' t  c o m p ly in g  w i t h  t h e  
la w . In  r e s p o n s e  t o  o t h e r  q u e s t i o n s ,  h e  r e i t e r a t e d  t h a t  LSVs 
a r e  r e q u i r e d  t o  h a v e  a l l  t h e  s t a n d a r d  s a f e t y  f e a t u r e s  t h a t
r e g u l a r  p a s s e n g e r  v e h i c l e s  a r e  r e q u i r e d  t o  h a v e ,  and  i n d i c a t e d  
t h a t  s t u d d e d  t i r e s  a r e  p r o b a b ly  a v a i l a b l e  f o r  L SV s, an d  t h a t  
c e r t a i n  m o d e ls  m ig h t  com e w i t h  a l l - w h e e l  d r i v e  and  t r a c t i o n  
c o n t r o l .

REPRESENTATIVE GATTO e x p r e s s e d  c o n c e r n  t h a t  LSVs b e  c a p a b le  o f  
d r i v i n g  i n  [ w in t e r ]  c o n d i t i o n s .

CHAIR RAMRAS, i n  r e s p o n s e  t o  co m m en ts , n o t e d  t h a t  e x i s t i n g  la w  
a l r e a d y  a d d r e s s e s  LSV u s a g e ,  a n d  t h a t  HB 1 94  w o u ld  j u s t  b e  
e x p a n d in g  t h a t  e x i s t i n g  la w .

MR. HARRIS rem a rk ed  t h a t  i t  w o u ld  b e  up t o  a n  L S V s  o w n er  t o  
d e c i d e  w h e th e r  h e / s h e  w a n te d  t o  d r i v e  h i s / h e r  LSV i n  l e s s  th a n  
op tim u m  d r i v i n g  c o n d i t i o n s .  I n  r e s p o n s e  t o  a  q u e s t i o n ,  h e  
r e i t e r a t e d  t h a t  LSVs c a n  b e  p o w e r e d  b y  g a s o l i n e ,  e l e c t r i c i t y ,  o r  
a c o m b in a t io n  o f  b o t h  g a s o l i n e  an d  e l e c t r i c i t y ,  a d d in g  t h a t  LSVs 
a r e  r e q u i r e d  t o  b e  s e l f  p r o p e l l e d .  I n  r e s p o n s e  t o  a n o th e r  
q u e s t i o n ,  h e  o f f e r e d  h i s  u n d e r s t a n d in g  t h a t  [S e g w a y -ty p e J  
v e h i c l e s  a r e  n o t  L SV s, an d  w o u ld  p r o b a b ly  n o t  b e  p r a c t i c a l  f o r  
t h e  c o m m u n it ie s  HB 194  i s  i n t e n d e d  t o  a d d r e s s .

1 : 4 3 : 3 7  PM

GERALD HERBRANDSON, S o l a r  W ind o f  A la s k a ,  s a i d  t h a t  t h e r e  a r e  
c u r r e n t l y  10  LSVs o p e r a t i n g  i n  P e t e r s b u r g ,  w i t h  a  co m b in ed  
m i l e a g e  o f  w e l l  o v e r  1 0 ,0 0 0  m i l e s .  T h e s e  LSVs a r e  s m a l l ,  f o u r -
d o o r  s e d a n s  w i t h  h a t c h b a c k s ;  t h e y  s e a t  f o u r  a d u l t  p a s s e n g e r s
c o m f o r t a b ly ;  t h e y  h a v e  a l l  t h e  sam e l i g h t s  t h a t  c o n v e n t i o n a l  
c a r s  h a v e ;  a n d , w i t h  sn o w  t i r e s  o r  s tu d d e d  t i r e s ,  t h e y  a r e  v e r y  
a g g r e s s i v e  i n  sn ow  a n d  s l u s h ,  an d  h a v e  b y p a s s e d  f o u r - w h e e l  d r i v e  
v e h i c l e s  t h a t  h a v e  g o t t e n  s t u c k .  T he o n l y  d i f f e r e n c e  b e tw e e n  
r e g u l a r  v e h i c l e s  an d  LSVs i s  t h a t  t h e  LSVs g o  s lo w e r  and  
c o n s e r v e  e n e r g y .  I n  P e t e r s b u r g ,  t h e r e  a c o u p le  o f  s h o r t  
s t r e t c h e s  o f  t h e  h ig h w a y  t h a t  h a v e  a  maximum s p e e d  l i m i t  g r e a t e r
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th a n  35  mph, and  s o  p a s s a g e  o f  HB 1 94  w o u ld  a l l o w  LSVs on  e v e n  
t h o s e  s t r e t c h e s ,  t h e r e b y  m a k in g  LSVs i d e a l l y  s u i t e d  f o r  t h e  
co m m u n ity  o f  P e t e r s b u r g  and o t h e r  s i m i l a r  c o m m u n it ie s .

MR. HERBRANDSON o f f e r e d  h i s  b e l i e f  t h a t  r e g u l a r  p a s s e n g e r  
v e h i c l e s  a r e  n o t  w e l l - s u i t e d  t o  d r i v i n g  s h o r t  d i s t a n c e s ,  w h e r e a s  
LSVs a r e  i d e a l  f o r  s u c h  t r i p s ,  an d  t h a t  m o st d r i v e r s  [ in  
P e t e r s b u r g ]  g e n e r a l l y  d o n ' t  d r i v e  v e r y  f a r  w hen t a k i n g  c a r e  o f  
d a i l y  e r r a n d s .  L o w -s p e e d  v e h i c l e s  a r e  e n e r g y  e f f i c i e n t ,  
c o n v e n i e n t  t o  u s e ,  an d  c a n  b e  f u l l y  in s u r e d  th r o u g h  n u m erou s  
in s u r a n c e  c o m p a n ie s .  He m e n t io n e d  t h a t  h e ' s  g i v e n  t h e  l o c a l  
p o l i c e  c h i e f  a r i d e  i n  an  LSV, and  fo u n d  t h e  p o l i c e  c h i e f  t o  b e  
s u p p o r t iv e  o f  t h e  c o n c e p t  o f  L SV s. In  c o n c l u s i o n ,  h e  m e n t io n e d  
t h a t  LSVs d o  h a v e  h e a t e r s ,  an d  t h a t  h e  a p p r e c i a t e s  t h e  
o p p o r t u n i t y  [ b e in g  p r o v id e d  v i a  HB 1 9 4 ] f o r  p e o p le  t o  b e  m ore  
e n e r g y  c o n s c i o u s .

1 : 4 6 : 4 5  PM

MEGAN PASTERNACK, i n  r e s p o n s e  t o  a  q u e s t i o n ,  r e l a y e d  t h a t  h e r  
LSV, w h ic h  s h e  h a s  ow ned  f o r  m ore th a n  a y e a r ,  s t i l l  h a s  l e s s  
th a n  3 ,0 0 0  m i l e s  o n  i t .  S h e  o f f e r e d  h e r  u n d e r s t a n d in g  t h a t  
c u r r e n t l y  t h e r e  a r e  a t  l e a s t  n i n e t e e n  LSVs i n  S o u t h e a s t  A la s k a ,  
tw o  i n  K o d ia k , a n d  p o s s i b l y  m ore th r o u g h o u t  t h e  r e s t  o f  t h e  
s t a t e .  H er  LSV i s  a  f u l l y  e n c l o s e d  v e h i c l e  w i t h  a  c r u s h - p r o o f  
b o d y ;  i t  h a s  l i g h t s ,  w i n d s h i e l d  w i p e r s ,  m i r r o r s ,  f r o n t  w h e e l  
d r i v e ,  a n d  t u r n  i n d i c a t o r s ;  i t  m e e t s  o r  e x c e e d s  t h e  f e d e r a l  
m o to r  v e h i c l e  s a f e t y  s t a n d a r d s  f o r  LSVs -  "FMVSS 5 0 0 " ;  an d  i t  i s  
f u l l y  i n s u r e d .  S h e  o p in e d  t h a t  HB 19 4  i s  a b o u t  much m ore th a n  
j u s t  c h e a p  t r a n s p o r t a t i o n  - i t  i s  a l s o  a n o t h e r  m u c h -n e e d e d  s t e p  
to w a r d  h e l p i n g  e l i m i n a t e  p o l l u t i o n  a n d  p r o t e c t i n g  t h e  
e n v ir o n m e n t ,  a n d  w i l l  h e lp  l e g i s l a t o r s ,  A l a s k a ' s  c o m m u n it ie s ,  
t h e  s t a t e  o f  A la s k a ,  t h e  U n i t e d  S t a t e s ,  an d  t h e  w o r ld .  H ouse  
B i l l  194  w i l l  h e l p  t h o s e  who m u st t r a n s i t  4 5 -m p h  z o n e s  f o r  w ork  
o r  o t h e r  p u r p o s e s  a n d  who h a v e  h a d  r e s e r v a t i o n s  a b o u t  o w n in g  an  
LSV b e c a u s e  o f  t h e  c u r r e n t  35-m ph  l i m i t a t i o n ;  i f  t h e  b i l l  
p a s s e s ,  s u c h  p e o p l e  w o u ld  t h e n  b e  a b l e  t o  m ake t h e  d e c i s i o n  t o  
j o i n  o t h e r s  who a r e  t r y i n g  t o  [ l e s s e n ]  t h e i r  c a r b o n  f o o t p r i n t s .

MS. PASTERNAK s a i d  t h a t  a s  an  LSV d r i v e r ,  s h e  i s  v e r y  c o n s c i o u s  
o f  t h e  t r a f f i c  a r o u n d  h e r ,  a n d  d o e s  n o t  im p ed e  o t h e r s  who w is h  
t o  g o  f a s t e r  t h a n  h e r  a l l o w e d  s p e e d  o f  2S mph; t h a t  t o  t h a t  en d , 
s h e  w a i t s  t o  e n t e r  a ro a d w a y  u n t i l  a p p r o a c h in g  t r a f f i c  [h a s  g o n e  
p a s t ] , a n d  p u l l s  o v e r  w h e n e v e r  p o s s i b l e  t o  a l l o w  o t h e r  d r i v e r s  
t o  p a s s  h e r .  S h e  s u r m is e d  t h a t  o t h e r  LSV d r i v e r s  a r e  j u s t  a s  
c o n s c i e n t i o u s .  Many LSVs a r e  i n  u s e  i n  E u r o p e , an d  h a v e  b e e n  
f o r  q u i t e  som e t i m e .  S h e  o f f e r e d  h e r  u n d e r s t a n d in g  t h a t  o n e  o f
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t h e  r e a s o n s  LSVs a r e  s a f e  i s  t h a t  w hen  i n v o l v e d  i n  a  c r a s h ,  t h e y  
a r e  s o  l i g h t w e i g h t  t h a t  t h e y  t e n d  t o  j u s t  b o u n c e  aw ay  r a t h e r  
th a n  a b s o r b  t h e  f u l l  f o r c e  o f  t h e  im p a c t .  H o u se  B i l l  19 4  h a s  
g r e a t  f l e x i b i l i t y  i n  t h a t  i t  r e q u i r e s  i n d i v i d u a l  c o m m u n it ie s  t o  
d e c i d e ,  b a s e d  o n  l o c a l  c o n d i t i o n s ,  w h e th e r  t o  a l l o w  LSVs t o
t r a v e l  i n  4 5 -mph z o n e s .  A lth o u g h  som e h a v e  a r g u e d  t h a t  o w n er s  
o f  LSVs w o n ' t  b e  c o n t r i b u t i n g  t o  t h e  b u i l d i n g  an d  u p k e e p  o f
r o a d s  an d  h ig h w a y s  b e c a u s e  t h e y  w o n 't  b e  p u r c h a s in g  [ a s  much i f  
a n y ] f u e l  an d  t h u s  w o n ' t  b e  p a y in g  t h e  a s s o c i a t e d  t a x e s ,  s h e  
w o u ld  b e  m ore th a n  w i l l i n g  t o  p a y  a  t a x  o r  f e e  s p e c i f i c  t o  LSVs 
w hen r e g i s t e r i n g  o r  r e n e w in g  l i c e n s e  t a b s ,  s h e  r e l a y e d .  
F u r th e r m o r e ,  s h e  p o s i t e d ,  h e r  1 ,2 0 0 - p o u n d  LSV d o e s  f a r  l e s s  
dam age t o  t h e  r o a d s  t h e n  o v e r lo a d e d  dump t r u c k s  t h a t  t r a v e r s e  
th em .

MS. PASTERNAK, i n  c o n c l u s i o n ,  o p in e d  t h a t  i f  l e g i s l a t o r s  w o u ld
l i k e  t o  d o  m ore t o  e n c o u r a g e  LSV u s a g e ,  t h e y  s h o u ld  a l s o
c o n s i d e r  a l l o w i n g  LSVs t o  b e  m o d i f i e d  s o  t h a t  t h e y  c a n  g o  35  
mph; h e r  LSV h a d  t h a t  c a p a b i l i t y  b u t  t h e  m o d i f i c a t i o n  a l l o w i n g  
s u c h  h a d  t o  b e  rem o v ed  i n  o r d e r  f o r  h e r  t o  c o m p ly  w i t h  A l a s k a ' s  
LSV r e g i s t r a t i o n  a n d  l i c e n s i n g  r e q u ir e m e n t s .

REPRESENTATIVE DAHLSTROM a s k e d  w h e th e r  t h e  DMV s u p p o r t s  HB 1 9 4 .  

1 : 5 0 ; 5 5  PM

CARL SPRINGER, J R . ,  R e g i s t r a r ,  D i r e c t o r ' s  O f f i c e ,  D i v i s i o n  o f  
M o to r V e h i c l e s  (DMV), D e p a r tm e n t o f  A d m i n i s t r a t i o n  (DOA), s a i d  
t h e  DMV i s  n o t  o p p o s e d  t o  t h e  b i l l  an d  h a s  t h e  u n d e r s t a n d in g  
t h a t  i t  w o u ld  o n l y  c h a n g e  w h ic h  r o a d s  LSVs c o u ld  t r a v e l  o n  and  
w o u ld  h a v e  n o  e f f e c t  o n  t h e  DMV's w o r k lo a d .  I n  r e s p o n s e  t o  
a n o t h e r  q u e s t i o n ,  h e  s a i d  t h a t  t h e  t w o - y e a r  r e g i s t r a t i o n  f e e  o f  
$ 1 0 0  i s  t h e  sam e f o r  LSVs a s  i t  i s  f o r  r e g u l a r  p a s s e n g e r  
v e h i c l e s .  I n  r e s p o n s e  t o  a f u r t h e r  q u e s t i o n ,  h e  e x p l a i n e d  t h a t  
t h e  f e d e r a l  an d  s t a t e  d e f i n i t i o n s  o f  w h at c o n s t i t u t e s  an  LSV 
a d d r e s s  t h e  m inimum a n d  maximum s p e e d s  a t  w h ic h  an  LSV ca n  
t r a v e l ,  n o t  t h e  s i z e  o r  t y p e  o f  e n g i n e  o r  how much h o r s e p o w e r  i t  
h a s ;  i f  a n  LSV i s  m o d i f i e d  t o  e x c e e d  t h a t  maximum s p e e d ,  i t  
c a n n o t  b e  r e g i s t e r e d  a s  an  LSV i n  A l a s k a .  I n  r e s p o n s e  t o  m ore  
q u e s t i o n s ,  h e  s a i d  t h a t  LSVs a r e  m a n u fa c tu r e d  t o  m e e t t h e i r  own 
s t a n d a r d s ,  w h ic h  a r e  n o t  a s  s t r i n g e n t  a s  t h o s e  o f  r e g u l a r  
p a s s e n g e r  v e h i c l e s ;  t h a t  s u c h  s t a n d a r d s  [ i n  p a r t ]  a d d r e s s  t h e  
c r a s h - w o r t h i n e s s  o f  v e h i c l e s  i n  h e a d -o n  c o l l i s i o n s ;  t h a t  h e  d o e s  
n o t  h a v e  a n y  i n f o r m a t io n  r e g a r d in g  r e a r - e n d  c o l l i s i o n s  o f  LSVs 
co m p a red  t o  r e g u l a r  p a s s e n g e r  v e h i c l e s ;  t h a t  a n y  s u c h  c o l l i s i o n s  
w i l l  m o s t  l i k e l y  c a u s e  dam age u n l e s s  t h e  v e h i c l e  im p a c t in g  t h e  
LSV i s  t r a v e l i n g  a t  a v e r y  s l o w  s p e e d ;  t h a t  b e c a u s e  LSVs a r e
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r e q u i r e d  t o  h a v e  s e a t b e l t s ,  t h e y  c a n  t h e r e f o r e  a l s o  accom m od ate  
c h i l d  r e s t r a i n t  s y s t e m s ;  an d  t h a t  LSVs do n o t  h a v e  a i r b a g s .

CHAIR RAMRAS, a f t e r  a s c e r t a i n i n g  t h a t  n o  o n e  e l s e  w is h e d  t o  
t e s t i f y ,  c l o s e d  p u b l i c  t e s t im o n y  o n  HB 1 9 4 .

REPRESENTATIVE GRUENBERG, i n  r e s p o n s e  t o  a  q u e s t i o n ,  r e la y e d  
t h a t  h e  w o u ld  n o t  b e  o f f e r i n g  t h e  am endm ent l a b e l e d  2 6 -  
L S 0 7 1 5 \P .3 ,  L u c k h a u p t , 4 / 1 / 0 9 ,  w h ic h  r e a d :

P a g e  1 ,  l i n e  6 , f o l l o w i n g  "may":
I n s e r t  "o p e r a t e  t h a t  v e h i c l e "

P a g e  1 ,  l i n e  7 :
D e l e t e  "o p e r a t e  t h a t  v e h i c l e "

P a g e  2 ,  l i n e s  3 - 8 :
D e l e t e  a l l  m a t e r i a l  an d  i n s e r t :

" (2 )  a c r o s s  an  i n t e r s e c t i o n  w i t h  [CROSS] a  
h ig h w a y  t h a t  h a s  a  maximum s p e e d  l i m i t  g r e a t e r  th a n  i s  
p e r m i s s i b l e  [OF MORE THAN 35 MILES AN HOUR IF  THE 
CROSSING IS  MADE AT THE INTERSECTION WITH A HIGHWAY 
THAT I S  AUTHORIZED] f o r  l o w - s p e e d  v e h i c l e s  u n d e r  t h i s  
s u b s e c t i o n . "

REPRESENTATIVE HOLMES s a i d  s h e  th o u g h t  t h a t  t h a t  am endm ent w o u ld  
c l a r i f y  t h e  o n e  p a r t  o f  t h e  b i l l  t h a t  s h e  fo u n d  c o n f u s i n g .

REPRESENTATIVE WILSON, i n  r e s p o n s e  t o  a  q u e s t i o n ,  r e l a y e d  t h a t  
b o t h  s h e  an d  t h e  D e p a r tm en t o f  T r a n s p o r t a t i o n  & P u b l i c  
F a c i l i t i e s  (DOT&PF) p r e f e r  t h e  la n g u a g e  c u r r e n t l y  i n  [CSHB 
1 9 4 (T R A )].

MR. HARRIS, i n  r e s p o n s e  t o  a  q u e s t i o n ,  r e l a y e d  t h a t  LSVs c a n n o t  
d r i v e  o n  t h e  s h o u l d e r  o f  t h e  r o a d  b u t  c a n  p u l l  o v e r  on  i t  i n  
o r d e r  t o  l e t  o t h e r  v e h i c l e s  p a s s ;  LSVs a r e  t o  b e  o p e r a t e d  i n  t h e  
sam e f a s h i o n  a s  r e g u l a r  p a s s e n g e r  v e h i c l e s .

1 : 5 8 : 1 5  PM

REPRESENTATIVE LYNN m oved t o  r e p o r t  CSHB 1 9 4 (TRA) o u t  o f  
c o m m it te e  w i t h  i n d i v i d u a l  r e c o m m e n d a tio n s  an d  t h e  a c c o m p a n y in g  
f i s c a l  n o t e .  T h e r e  b e in g  n o  o b j e c t i o n ,  CSHB 194 (TRA) w as 
r e p o r t e d  fr o m  t h e  H o u se  J u d i c i a r y  S t a n d in g  C o m m itte e .

HB 1 3 8  -  CRUELTY TO ANIMALS
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o 1 : 5 8 : 5 3  PM

O

CHAIR RAMRAS a n n o u n c e d  t h a t  t h e  n e x t  o r d e r  o f  b u s i n e s s  w o u ld  b e  
HOUSE BILL NO. 1 3 8 , "An A c t  r e l a t i n g  t o  c r u e l t y  t o  a n im a ls ."

CHAIR RAMRAS m oved  t o  a d o p t  t h e  p r o p o s e d  c o m m it te e  s u b s t i t u t e  
(CS) f o r  HB 1 3 8 ,  V e r s io n  2 6 -L S 0 3 5 1 , L u c k h a u p t , 4 / 2 / 0 9 ,  a s  t h e  

w ork  d r a f t .  T h e r e  b e i n g  no o b j e c t i o n ,  V e r s io n  P w as b e f o r e  t h e  
c o m m it t e e .

REPRESENTATIVE GATTO, s p e a k in g  a s  t h e  s p o n s o r ,  p o i n t e d  o u t  t h a t  
c u r r e n t l y  a  p e r s o n  c o u l d  b e  c h a r g e d  w i t h  a  f e l o n y  f o r  d e s t r o y i n g  
a  p a i n t i n g  o f  a  f a m i l y  p e t ,  b u t  c o u l d  o n ly  b e  c h a r g e d  w i t h  a 
m isd e m e a n o r  f o r  d e s t r o y i n g  t h e  a c t u a l  p e t  t h e  p a i n t i n g  i s  o f ,  
a n d  o p in e d  t h a t  t h i s  d o e s n ' t  make a n y  s e n s e  t o  h im ; HB 1 3 8 ,  
t h e r e f o r e ,  i s  i n t e n d e d  t o  c o r r e c t  t h i s  b y  a m e n d in g  t h e  c r u e l t y  
t o  a n im a ls  s t a t u t e .

2 : 0 2 : 2 2  PM

SANDRA WILSON, S t a f f ,  R e p r e s e n t a t i v e  C a r l  G a t t o ,  A la s k a  S t a t e  
L e g i s l a t u r e ,  r e l a y e d  on  b e h a l f  o f  t h e  s p o n s o r ,  R e p r e s e n t a t i v e  
G a t t o ,  t h a t  HB 1 38  w o u ld  e s t a b l i s h  t h e  tw o  s e p a r a t e  c r im e s  o f  
c r u e l t y  t o  a n im a ls  i n  t h e  f i r s t  d e g r e e  and  c r u e l t y  t o  a n im a ls  i n  
t h e  s e c o n d  d e g r e e .  U nder t h e  p r o p o s e d  c r im e  o f  c r u e l t y  t o  
a n im a ls  i n  t h e  f i r s t  d e g r e e ,  k n o w in g ly  i n f l i c t i n g  s e v e r e  and  
p r o lo n g e d  p h y s i c a l  p a in  o r  s u f f e r i n g  on  an  a n im a l ,  [ c o m m it t in g  
t h e  c r im e  o f  c r u e l t y  t o  a n im a ls  i n  t h e  s e c o n d  d e g r e e  t h r e e  o r  
m ore t i m e s  w i t h i n  10  y e a r s , ]  k i l l i n g  o r  i n j u r i n g  an  a n im a l b y  
u s e  o f  a  d e c o m p r e s s io n  ch a m b er , o r  i n t e n t i o n a l l y  k i l l i n g  o r  
i n j u r i n g  a  p e t  o r  l i v e s t o c k  v i a  p o i s o n  w o u ld  b e  a c l a s s  C 
f e l o n y ,  w h e r e a s  u n d e r  t h e  p r o p o s e d  c r im e  o f  c r u e l t y  t o  a n im a ls  
i n  t h e  s e c o n d  d e g r e e ,  f a i l i n g  - w i t h  c r im i n a l  n e g l i g e n c e  -  t o  
c a r e  f o r  a n  a n im a l an d  th u s  c a u s i n g  t h e  d e a t h  o f  o r  s e v e r e  
p h y s i c a l  p a in  o r  p r o lo n g e d  s u f f e r i n g  t o  an  a n im a l ,  o r  k n o w in g ly  
k i l l i n g  o r  i n j u r i n g  a n  a n im a l w i t h  t h e  i n t e n t  t o  i n t i m i d a t e ,  
t h r e a t e n ,  o r  t e r r o r i z e  a n o t h e r  p e r s o n  w o u ld  b e  a c l a s s  A 
m is d e m e a n o r .

REPRESENTATIVE GATTO i n d i c a t e d  t h a t  t h e  p r o p o s e d  c r im e  o f  
c r u e l t y  t o  a n im a ls  i n  t h e  f i r s t  d e g r e e  p e r t a i n s  t o  i n t e n t i o n a l  
a c t s ,  w h e r e a s  t h e  p r o p o s e d  c r im e  o f  c r u e l t y  t o  a n im a ls  i n  t h e  
s e c o n d  d e g r e e  c o u l d  i n  p a r t  p e r t a i n  t o  u n i n t e n t i o n a l  a c t s .

MS. WILSON, i n  r e s p o n s e  t o  a  q u e s t i o n ,  p o i n t e d  o u t  t h a t  S e c t i o n  
3 o f  HB 13 8 e s t a b l i s h e s  t h e  c r im e  o f  c r u e l t y  t o  a n im a ls  i n  t h e  
s e c o n d  d e g r e e .
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REPRESENTATIVE GATTO, i n  r e s p o n s e  t o  q u e s t i o n s ,  e x p r e s s e d  d o u b t  
t h a t  a n y o n e  w o u ld  r e p o r t  t h e  a c c i d e n t a l  d e a t h  o f  a  f a m i l y  p e t .

MS. WILSON a d d e d  t h a t  u n d e r  c u r r e n t  la w , t h e  d e f i n i t i o n  o f  th e  
t e r m  " a n im a l"  [ f o r  p u r p o s e s  o f  T i t l e  11 ] e x c l u d e s  f i s h ,  an d  t h a t  
[ a l t h o u g h  i t  m ig h t  n o t  e v e r  b e  r e p o r t e d )  u n d e r  b o t h  t h e  b i l l  and  

c u r r e n t  la w , e v e n  t h e  a c c i d e n t a l  d e a t h  o f  a  f a m i l y  p e t  w o u ld  
c o n s t i t u t e  a  c l a s s  A m is d e m e a n o r .

CHAIR RAMRAS a s k e d  how p r o p o s e d  AS 1 1 6 1 . 1 4 2 ( f ) ( 3 )  w o u ld  b e  
e n f o r c e d ;  u n d e r  t h a t  p r o v i s i o n ,  t h e  c o u r t  c o u l d  " p r o h i b i t  o r  
l i m i t  t h e  d e f e n d a n t ' s  o w n e r s h ip ,  p o s s e s s i o n ,  o r  c u s t o d y  o f  
a n im a ls  f o r  u p  t o  10 y e a r s .

REPRESENTATIVE GATTO s a i d  t h e  e n fo r c e m e n t  o f  t h a t  p r o v i s i o n  
w o u ld  f a l l  t o  o t h e r s  r a t h e r  t h a n  t o  t h e  l e g i s l a t u r e .  In  
r e s p o n s e  t o  f u r t h e r  q u e s t i o n s ,  h e  o f f e r e d  h i s  u n d e r s t a n d in g  t h a t  
t h e  hum ane d e s t r u c t i o n  o f  a n im a l s ,  e v e n  v i a  t h e  u s e  o f  p o i s o n ,  
i s  e x e m p te d ;  t h e  b i l l ' s  p r im a r y  i n t e n t  i s  t o  a d d r e s s  w i l l f u l  and  
d e l i b e r a t e  a c t s  o f  a n im a l  c r u e l t y .

2 : 1 0 : 1 5  PM

CHAVA LEE, E x e c u t i v e  D i r e c t o r ,  G a s t in e a u  Humane S o c i e t y  (G H S), 
p o i n t e d  o u t  t h a t  s l i t t i n g  o p e n  t h e  b e l l y  o f  a  g u in e a  p i g ,  
n a i l i n g  o n e  e n d  o f  i t s  i n t e s t i n e s  t o  t h e  g r o u n d  an d  th e n  
w a t c h in g  i t  ru n  a r o u n d  i n  c i r c l e s  i s  a  d e l i b e r a t e  a c t  and  
c o n s t i t u t e s  a n im a l  c r u e l t y ;  c u r r e n t l y ,  h o w e v e r , t h e r e ' s  n o t  much  
t h a t  c a n  b e  d o n e  a b o u t  s u c h  b e h a v i o r .  A c c i d e n t a l l y  s t e p p i n g  on  
a c a t ,  f o r  e x a m p le ,  an d  k i l l i n g  i t  i s  s t i l l  j u s t  an  a c c i d e n t ,  
w h e r e a s  t h r o w in g  a  b a g  k i t t e n s  i n t o  a  b o d y  o f  w a te r  an d  w a tc h in g  
th em  d row n  i s  a n im a l c r u e l t y .  S h e  s a i d  t h a t  a l t h o u g h  t h e  GHS 
d o e s n ' t  g e t  m any c a l l s  a b o u t  a c t s  t h a t  t u r n  o u t  t o  b e  a c t u a l  
c r u e l t y ,  t h e  GHS d o e s  g e t  a  l o t  o f  c a l l s  a b o u t  a c t s  t h a t  tu r n  
o u t  b e  t h e  r e s u l t  o f  s t u p i d i t y .  W ith  t h e  l a t t e r  t y p e  o f  c a l l s ,  
s t a f f  a t t e m p t s  t o  e d u c a t e  c a l l e r s  a b o u t  how t o  c a r e  f o r  t h e i r  
a n d  t h e i r  c h i l d r e n ' s  a n im a l s .  From h e r  p e r s p e c t i v e ,  s h e  
r e m a r k e d , s h e  c a n  s e e  a  b i g  d i f f e r e n c e  b e tw e e n  s t u p i d i t y  an d  
c r u e l t y :  c r u e l t y  c o n s t i t u t e s  a  d e l i b e r a t e ,  o b v io u s ,  an d
d i s g u s t i n g  a c t .

MS. LEE s a i d  t h a t  t h a t  t y p e  o f  a n im a l  c r u e l t y  i s  p e r p e t r a t e d  by  
hum an b e i n g s  c o m m it t in g  d e l i b e r a t e  an d  p a i n f u l  a c t s  o f  v i o l e n c e  
o n  i n n o c e n t  a n im a l s ,  a n d  i t  i s  a known f a c t  t h a t  s u c h  p e o p le  
o f t e n  g o  o n  t o  com m it s i m i l a r  a c t s  o f  v i o l e n c e  on  human b e i n g s .  
S h e  o f f e r e d  h e r  h o p e  t h a t  [ t h e  l e g i s l a t u r e ]  w i l l  p a s s  HB 1 3 8 ,
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s u r m is in g  t h a t  i t  w i l l  p u t som e t e e t h  i n t o  t h e  a n im a l  c r u e l t y  
s t a t u t e s  s o  t h a t  s u c h  c r im e s  c a n  b e  p r o s e c u t e d .  S h e  n o t e d  t h a t  
n o t  a l l  r e p o r t e d  i n s t a n c e s  o f  a n im a l c r u e l t y  en d  up b e in g  
p r o s e c u t e d ;  o n c e  s u c h  c a s e s  a r e  i n v e s t i g a t e d ,  t h e y  a r e  o f t e n  
fo u n d  t o  b e  s i t u a t i o n s  i n  w h ic h  p e o p le  a r e  b e h a v in g  s t u p i d l y  
r a t h e r  th a n  i n t e n t i o n a l l y  c r u e l l y .

CHAIR RAMRAS -  n o t i n g  t h e  e x i s t i n g  p r e s s u r e s  o n  la w  e n f o r c e m e n t ,  
t h e  A la s k a  C o u r t S y s te m  (A C S), an d  t h e  D e p a r tm e n t o f  Law (DOL) - 
q u e s t i o n e d  a t  w h at p o i n t  w o u ld  p u r s u in g  a n im a l c r u e l t y  c a s e s  
b e g i n  t o  e n c r o a c h  on  t h e  r e s o u r c e s  n e c e s s a r y  f o r  p u r s u in g  c a s e s  
i n v o l v i n g  c r im e s  a g a i n s t  a  p e r s o n .

REPRESENTATIVE GATTO p o i n t e d  o u t  t h a t  70 p e r c e n t  o f  t h e  a b u s e d  
women a t  s h e l t e r s  s a y  t h a t  t h e i r  a b u s e r  f i r s t  s t a r t e d  a b u s in g  
a n im a l s ;  t h e r e  i s  a  d i r e c t  l i n k  b e tw e e n  t h o s e  who a b u s e  a n im a ls  
a n d  t h o s e  who a b u s e  women. " P e r h a p s  a c a l l  e a r l y  on  w o u ld  
r e s u l t  i n  n o  c a l l  l a t e r  o n ,"  h e  r e m a r k e d .

CHAIR RAMRAS r e i t e r a t e d  h i s  c o n c e r n  a b o u t  p u t t i n g  p r e s s u r e  o n  
t h e  e x i s t i n g  c r i m i n a l  j u s t i c e  s y s t e m .

REPRESENTATIVE GRUENBERG d i s c l o s e d  a  p o s s i b l e  c o n f l i c t  o f  
i n t e r e s t  i n  t h a t  h e  an d  t h e  n e x t  t e s t i f i e r  a r e  m a r r ie d .

2 : 1 7 : 5 2  PM

KAYLA EPSTEIN, a f t e r  m e n t io n in g  t h a t  s h e  s e r v e s  o n  tw o  a n im a l- 
r e l a t e d  b o a r d s ,  s a i d  t h a t  s h e  i s  f o r  HB 1 3 8 .  S h e  t h e n  r e c o u n t e d  
a  fe w  i n s t a n c e s  w h e r e in  a n im a ls  h a v e  w a rn ed  human b e i n g s  o f  
d a n g e r  a n d /o r  s a c r i f i c e d  t h e m s e lv e s  o n  t h e i r  h u m a n 's  b e h a l f ,  and  
t h e n  i n d i c a t e d  t h a t  s h e  w as p r o v i d i n g  t h e  c o m m it te e  w i t h  a  
p i c t u r e  o f  som e M alarau tes an d  o f  a  c a t  t h a t  w a s b u r n e d  a l i v e .  
S h e  s a i d  t h a t  a  f e w  y e a r s  a g o ,  s h e  l e a r n e d  a b o u t  a p o l i c e  
o f f i c e r  w ho r e f u s e d  t o  c h a r g e  a  man f o r  k i c k i n g  a  d o g  s u f f i c i e n t  
t o  b r e a k  i t s  r i b s .  How c a n  a  p o l i c e  o f f i c e r  c h a r g e  a  man w i t h  a  
m isd e m e a n o r  f o r  k i c k i n g  a  d o g , w hen b u r n in g  a  c a t  a l i v e  i s  a l s o  
o n l y  a  m is d e m e a n o r , s h e  q u e r i e d .  S h e  o f f e r e d  h e r  u n d e r s t a n d in g  
t h a t  [ la w  e n f o r c e m e n t ]  i s  now b e i n g  m ore p r o a c t i v e  to w a r d s  
a n im a l  c r u e l t y  b e c a u s e  t h e y  now s e e  t h e  r e l a t i o n s h i p  b e tw e e n  
a n im a l  c r u e l t y  an d  c r u e l t y  to w a r d s  h u m an s. A n im a l c r u e l t y  i s  
v e r y  s i g n i f i c a n t  i n  d o m e s t ic  v i o l e n c e  (DV) c a s e s ,  i s  o f t e n  u s e d  
b y  a b u s e r s  t o  p u n i s h  t h e i r  p a r t n e r s  a n d  c h i l d r e n ,  an d  many women 
w o n ' t  l e a v e  a  b a d  s i t u a t i o n  f o r  f e a r  o f  w h a t t h e i r  a b u s e r  w i l l  
d o  t o  t h e i r  p e t s  o r  l i v e s t o c k  w hen t h e y  l e a v e .
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MS. EPSTEIN o f f e r e d  h e r  u n d e r s t a n d in g  t h a t  m em b ers' p a c k e t s  
i n c l u d e  a l e t t e r  from  a f r i e n d  w h o 's  d o g  w as s e r i o u s l y  i n j u r e d  
w hen i t  a t t e m p t e d  t o  p r o t e c t  i t s  o w n er  fro m  a n  a t t a c k e r ,  a  man 
who w as w e l l  know n b y  t h e  p o l i c e  a s  a  v i o l e n t  man w i t h  a 
c r im i n a l  r e c o r d ;  t h e  o f f i c e r  who i n v e s t i g a t e d  h e r  f r i e n d ' s  c a s e  
d i d n ' t  t h i n k  h e  c o u ld  c h a r g e  t h e  a t t a c k e r  w i t h  a n y t h in g  
s i g n i f i c a n t ,  a n d  s o  s u g g e s t e d  s h e  n o t  p u r s u e  c h a r g e s  e v e n  f o r  
t h e  a n im a l  a b u s e .  R e f e r r i n g  t o  a  r e c e n t  c a s e  i n v o l v i n g  a  
d r u n k en  man w h o 'd  s t a b b e d  s e v e r a l  o f  h i s  n e i g h b o r ' s  s l e d  d o g s ,  
s h e  r a i s e d  t h e  q u e s t i o n  o f  w h a t w o u ld  h a p p en  i f  n e x t  t im e  t h i s  
man i n s t e a d  g o e s  i n t o  a  s c h o o l  y a r d .

2 : 2 3 : 0 1  PM

DALE BARTLETT, D e p u ty  M an ager , A n im a l C r u e l t y  I s s u e s ,  The Humane 
S o c i e t y  o f  t h e  U n i t e d  S t a t e s  (H SU S), i n d i c a t e d  t h a t  h e  w o u ld  b e  
s p e a k in g  i n  s u p p o r t  o f  HB 1 3 8 .  He a c k n o w le d g e d  t h a t  u n d e r  b o th  
c u r r e n t  la w  an d  HB 1 3 8 ,  t h r e e  o r  m ore c o n v i c t i o n s  f o r  t h e  c r im e  
o f  c r u e l t y  t o  a n im a ls  w i t h i n  a  1 0 - y e a r  p e r i o d  w o u ld  b e  a  f e l o n y ,  
an d  t h a t  HB 1 38  p r o v i d e s  t h a t  c e r t a i n  o t h e r  t y p e s  o f  c r u e l t y  t o  
a n im a ls  c r im e s  w o u ld  a l s o  b e  a  f e l o n y .  A l t h o u g h  A la s k a  la w  i s  
i n  l i n e  w i t h  m o st o f  t h e  r e s t  o f  t h e  c o u n t r y  -  w i t h  46  s t a t e s  
h a v in g  f e l o n y  a n im a l  c r u e l t y  la w s  - A la s k a  i s  t h e  o n l y  s t a t e  
t h a t  r e q u i r e s  p r e v i o u s  c o n v i c t i o n s  i n  o r d e r  t o  c h a r g e  t h e  p e r s o n  
w i t h  a  f e l o n y .

MR. BARTLETT - w i t h  r e g a r d  t o  t h e  l i n k  b e tw e e n  a n im a l  c r u e l t y  
an d  v i o l e n c e  a g a i n s t  p e o p l e ,  p a r t i c u l a r l y  women -  n o t e d  t h a t  t h e  
l a t e s t  r e s e a r c h  i n d i c a t e s  t h a t  t h o s e  who a r e  c a p a b le  o f  
h o r r e n d o u s  a c t s  o f  v i o l e n c e  a g a i n s t  a n im a ls  a r e  l i k e l y  t o  b e  
i n v o l v e d  i n  o t h e r  v i o l e n t  c r im e s .  F o r  e x a m p le ,  t h e  C h ic a g o  
p o l i c e  d e p a r tm e n t  r e l e a s e d  a  s t u d y  i n  2 0 0 8  i l l u s t r a t i n g  a  
s t a r t l i n g  p r o p e n s i t y  o f  o f f e n d e r s  c h a r g e d  w i t h  c r im e s  a g a i n s t  
a n im a ls  t o  com m it o t h e r  v i o l e n t  o f f e n s e s  to w a r d  human v i c t i m s .  
I n  t h a t  s t u d y ,  i n v e s t i g a t o r s  fo u n d  t h a t  86 o f  t h o s e  a r r e s t e d  f o r  
a n im a l c r u e l t y  o r  a n im a l f i g h t i n g  h a d  tw o  o r  m o re  p a s t  a r r e s t s ;  
70 p e r c e n t  h a d  b e e n  a r r e s t e d  f o r  f e l o n i e s  - i n c l u d i n g  h o m ic id e ;  
70 p e r c e n t  h a d  b e e n  a r r e s t e d  f o r  n a r c o t i c s  c r im e s  - i n c l u d i n g  
t r a f f i c k i n g  c r im e s ;  a n d  65 p e r c e n t  h a d  b e e n  a r r e s t e d  f o r  b a t t e r y  
c r im e s .  A s t u d y  c o n d u c te d  i n  M a s s a c h u s e t t s  o f  t h o s e  a r r e s t e d  
f o r  a n im a l  c r u e l t y  i l l u s t r a t e s  t h a t  70 p e r c e n t  had b e e n  
c o n v i c t e d  o f  o t h e r  c r im e s  w i t h i n  10  y e a r s  - e i t h e r  p o s t  o r  p r i o r  
t o  t h e i r  a n im a l  c r u e l t y  a r r e s t .  A C a n a d ia n  p o l i c e  s tu d y  
i l l u s t r a t e s  t h a t  70 p e r c e n t  o f  t h o s e  a r r e s t e d  f o r  a n im a l c r u e l t y  
h a d  p r i o r  r e c o r d s  o f  v i o l e n t  c r im e s ,  i n c l u d i n g  h o m ic id e .
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MR. BARTLETT o p in e d  t h a t  i t ' s  c l e a r  fr o m  a l l  t h i s  r e s e a r c h  t h a t  
t h o s e  c a p a b le  o f  a t r o c i o u s  a c t s  o f  a n im a l c r u e l t y  a r e  d a n g e r o u s  
t o  s o c i e t y ,  an d  t h e r e f o r e  s t r o n g e r  la w s  a r e  n e e d e d  i n  o r d e r  t o  
p r o p e r l y  d e a l  w i t h  s u c h  p e o p l e .  I n  t h e  l a r g e s t  s t u d y  o f  s e r i a l  
k i l l e r s  e v e r  u n d e r t a k e n ,  n e a r l y  h a l f  a d m it t e d  t o  c o m m it t in g  
a n im a l c r u e l t y  a s  a d o l e s c e n t s ,  an d  o v e r  o n e - t h i r d  a d m it t e d  t o  
h a r m in g  o r  k i l l i n g  a n im a ls  a s  a d u l t s .  R e f e r r i n g  t o  e a r l i e r  
co m m en ts , h e  o p in e d  t h a t  i f  a  p e r s o n  i s  a b l e  t o  s l i t  a n  a n im a l  
o p e n  a n d  n a i l  i t s  i n t e s t i n e s  t o  t h e  f l o o r ,  t h e n  t h a t  i s  
i n d i c a t i v e  o f  a  l e v e l  o f  v i o l e n t  c r i m i n a l  b e h a v io r  t h a t  m o st  
p e o p l e  a r e  s i m p ly  n o t  c a p a b le  o f ;  s u c h  a n  a c t  c o n s t i t u t e s  a 
s i g n i f i c a n t  c r im e .  On t h e  i s s u e  o f  u s in g  l i m i t e d  r e s o u r c e s  t o  
p u r s u e  c r u e l t y  t o  a n im a ls  c r im e s  i n s t e a d  o f  p r o p e r t y  c r im e s ,  h e  
s a i d  t h a t  i f  so m e o n e  b r o k e  i n t o  h i s  g a r a g e  an d  s t o l e  som e 
p r o p e r t y ,  h e  w o u ld  b e  f a r  l e s s  c o n c e r n e d  th a n  i f  t h a t  p e r s o n  had  
b r o k e n  i n t o  h i s  g a r a g e  an d  k i l l e d  h i s  d o g .

MR. BARTLETT, i n  c o n c l u s i o n ,  o p in e d  t h a t  t h e r e  r e a l l y  s h o u ld  b e  
a d i s t i n c t i o n  i n  t h e  la w  f o r  t h e  w i l l f u l  a n d  m a l i c i o u s  k i l l i n g  
o f  a n  a n i m a l . I n  r e s p o n s e  t o  a  q u e s t i o n ,  h e  rem a rk ed  t h a t  
t h e o r e t i c a l l y ,  h a v in g  a  s t r o n g e r  p u n is h m e n t  w o u ld  b e  a  g r e a t e r  
d e t e r r e n t ,  a n d  t h a t  d e t e r r e n c e  i s  n o t  t h e  o n l y  g o a l  o f  t h e  la w .  
He e l a b o r a t e d :

I  t h i n k  t h a t  . . .  b y  c l a s s i f y i n g  s o m e th in g  a s  a  f e l o n y ,  
i t  c l e a r l y  i n d i c a t e s  t h a t  t h e  l e g i s l a t u r e  b e l i e v e s  
t h a t  t h i s  i s  a  s e r i o u s  o f f e n s e ,  an d  t h a t  m e s s a g e  i s
t a k e n  u p  b y  i n v e s t i g a t o r s ,  b y  p r o s e c u t o r s ,  a n d  b y
j u d g e s .  O f t e n ,  w i t h  a n im a l c r u e l t y  c a s e s ,  o n e  o f  t h e
b i g g e s t  . . .  c h a l l e n g e s  we f a c e  i s  f o r  . . .  o f f i c e r s  and
j u d g e s  who s e e  r a p e  and  m u rd er  [ c a s e s ]  o n  a  r e g u l a r
b a s i s  t o  [b e  c o n v in c e d ]  . . .  t h a t  t h e s e  s i g n i f i c a n t
a n im a l  c r u e l t y  c r im e s  a r e  a  p a r t  o f  t h a t  sam e 
p a r a d ig m  . . . .

2 : 3 0 : 0 5  PM

NANCY K. EDLUND s a i d  t h a t  a s  f a m i l i e s  i n  s o c i e t y  b eco m e m ore
d i s p e r s e d ,  m ore a n d  m ore p e o p le  a r e  v i e w i n g  t h e i r  a n im a ls  a s  
e x t e n d e d  f a m i l y  m em b ers, an d  s o  a b u s e  o f  t h e s e  a n im a ls ,  n o
m a t t e r  w h a t t h e i r  s p e c i e s ,  i s  a  v e r y  s e r i o u s  m a t t e r  t o  t h e s e  
p e o p l e .  A s s u c h  a  p e r s o n  h e r s e l f ,  s h e  s a i d  i n  c o n c l u s i o n ,  s h e  
s u p p o r t s  HB 1 3 8 .

2 : 3 0 : 4 2  PM
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LUCINDA EDLUND s a i d  i t  h a s  b e e n  d i f f i c u l t  t o  h e a r  e x a m p le s  o f  
s e v e r e  a n im a l c r u e l t y  and  t h e n  f i n d  t h a t  t h e y  a r e  j u s t  
m isd e m e a n o r  c r i m e s .  T h is  i s  r e a l l y  a n  e m b a r r a ssm e n t  t o  h e r  a s  a 
human b e i n g ,  s h e  re m a rk ed , a d d in g  t h a t  s h e  d o e s n ' t  know how  
s e r i o u s  and  p r o lo n g e d  a b u s e  o f  a n im a ls  c a n n o t  b e  ta k e n  
s e r i o u s l y ;  i t ' s  o u t r a g e o u s  t o  t h i n k  t h a t  s u c h  a t r o c i t i e s  a r e  n o t  
f e l o n i e s .  I n  c o n c l u s i o n ,  s h e  s a i d  s h e  s u p p o r t s  HB 1 3 8 , and  
im p lo r e s  t h e  l e g i s l a t u r e  t o  a d o p t  HB 1 3 8  a n d  sh o w  t h a t  t h e  a b u s e  
o f  a n im a ls  i s  b e i n g  t a k e n  v e r y  s e r i o u s l y .

2 : 3 2 : 3 3  PM

ANNE CARPENETI, A s s i s t a n t  A t t o r n e y  G e n e r a l ,  L e g a l  S e r v i c e s  
S e c t i o n ,  C r im in a l  D i v i s i o n ,  D e p a r tm e n t o f  Law (DO L), r e la y e d  
t h a t  t h e  DOL o p p o s e s  r a i s i n g  t h e  p e n a l t y  f o r  t h e  c r im e  o f  
c r u e l t y  t o  a n im a ls  fro m  a c l a s s  A m isd e m e a n o r  t o  a  c l a s s  C 
f e l o n y .  I n  1 9 7 8 ,  t h e  c r im i n a l  c o d e  r e v i s i o n  c o m m it te e  d e b a t e d  
t h i s  sam e i s s u e ,  w h e th e r  t h e  c r im e  o f  c r u e l t y  t o  a n im a ls  o u g h t  
t o  b e  a f e l o n y  o r  a  m isd e m e a n o r , a n d  a l t h o u g h  t h e  S t a t e ' s  f i r s t  
c h i e f  p r o s e c u t o r  a d v o c a t e d  f o r  i t  t o  b e  a  f e l o n y ,  t h e  v o t e  w as  
i n  s t r o n g  o p p o s i t i o n  b a s e d  o n  t h e  c o n c e p t  o f  p r o p o r t i o n a l i t y ,  
w h ic h  i s  a l s o  t h e  b a s i s ,  now , f o r  t h e  D O L 's o p p o s i t i o n  t o  
HB 1 3 8 ,  p a r t i c u l a r l y  s i n c e  i n  A la s k a ,  m o st d o m e s t i c  v i o l e n c e  
a s s a u l t s  a r e  r e s o l v e d  o n ly  a s  c l a s s  A m isd e m e a n o r s  d u e  t o  a  l a c k  
o f  r e s o u r c e s .  T h i s  o p p o s i t i o n  d o e s n ' t  m ean t h a t  t h e  c r im e  o f  
c r u e l t y  t o  a n im a ls  i s n ' t  an  im p o r ta n t  o r  s e r i o u s  o f f e n s e ,  b u t  i t  
i s  t h e  D O L's p o s i t i o n  t h a t  o n e  y e a r  i n  j a i l  i s  e n o u g h  o f  a 
p e n a l t y  f o r  s u c h  b e h a v io r ,

MS. CARPENETI n o t e d  t h a t  l a s t  y e a r ,  w hen t h e  l e g i s l a t u r e  made a 
t h i r d  c o n v i c t i o n  f o r  s u c h  an  o f f e n s e  w i t h i n  a  1 0 - y e a r  p e r i o d  a 
c l a s s  C f e l o n y ,  t h a t  w as th o u g h t  t o  b e  a  p r e t t y  r e a s o n a b l e  
c o m p r o m is e , p a r t i c u l a r l y  i n  te r m s  o f  p r o p o r t i o n a l i t y  and  t h e  way 
[ t h e  DOL] d e a l s  w i t h  l i m i t e d  r e s o u r c e s  i n  t h e  c r i m i n a l  j u s t i c e  

s y s t e m .  I n  c o n c l u s i o n ,  s h e  s a i d  t h a t  t h e  DOL o p p o s e s  r a i s i n g  
t h e  p e n a l t y  f o r  f i r s t  an d  s e c o n d  c o n v i c t i o n s  o f  t h i s  c r im e .

REPRESENTATIVE GRUENBERG a s k e d  w h e th e r  a  h i s t o r y  o f  a n im a l  
c r u e l t y  i s  a n  a g g r a v a t in g  f a c t o r .

MS. CARPENETI s a i d  i t ' s  n o t  a  p r o v i s i o n  o f  la w , b u t  j u d g e s  do  
t a k e  a l l  e v i d e n c e  o f  p a s t  b e h a v io r  i n t o  c o n s i d e r a t i o n .

REPRESENTATIVE GRUENBERG p o n d e r e d  w h e th e r  a n o t h e r  a p p r o a c h  m ig h t  
b e  t o  s im p ly  m ake a  h i s t o r y  o f  a n im a l  c r u e l t y  a n  a g g r a v a t in g  
f a c t o r  w hen  s e n t e n c i n g  so m eo n e f o r  a f e l o n y - l e v e l  c r im e  a g a i n s t
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a  p e r s o n ;  d o in g  s o  c o u l d  p e r h a p s  a d d r e s s  t h e  i s s u e  o f  e s c a l a t i n g  
b e h a v i o r .

MS. CARPENETI i n d i c a t e d  t h a t  s h e  w o u ld  r e s e a r c h  t h a t  p o i n t  
f u r t h e r .  I n  r e s p o n s e  t o  a n o t h e r  q u e s t i o n ,  s h e  s a i d  s h e  w o u ld
r e s e a r c h  w h a t s e n t e n c e  t h e  c r im e  o f  c r u e l t y  t o  a n im a ls  t y p i c a l l y
r e s u l t s  i n ,  b u t  s u r m is e d  t h a t  m o s t  c a s e s  d o n ' t  r e s u l t  i n  a
m u l t i - y e a r  s e n t e n c e ,  s o  t h e r e  m ig h t  b e  room  f o r  m ore s e r i o u s  
s e n t e n c e s .

2 : 3 8 : 1 0  PM

REPRESENTATIVE LYNN q u e s t i o n e d  w h e th e r  t h e  b i l l  c o u l d  b e  a l t e r e d  
s o  t h a t  t h e  p r o p o s e d  c l a s s  C f e l o n y  w o u ld  o n l y  a p p ly  t o  t h e  m o st  
e g r e g i o u s  b e h a v i o r .

MS. CARPENETI o f f e r e d  h e r  b e l i e f  t h a t  t h a t  p r o v i s i o n  o f  t h e  b i l l  
i s  a l r e a d y  l i m i t e d  t o  o n l y  t h e  m o s t  e g r e g i o u s  b e h a v io r ;  
r e g a r d l e s s ,  t h e  DOL w o u ld  s t i l l  a r g u e  t h a t  t h e  e x i s t i n g  p e n a l t y  
o f  o n e  y e a r  i n  j a i l  i s  a d e q u a t e .  I n  r e s p o n s e  t o  f u r t h e r
q u e s t i o n s ,  s h e  p o i n t e d  o u t  t h a t  c u r r e n t  la w  a l r e a d y  p r o h i b i t s  
t h e  p o i s o n i n g  o f  p e t s  o r  l i v e s t o c k ,  t h e  t o r t u r i n g  o f  a n im a ls ,  
an d  k n o w in g ly  k i l l i n g  o r  i n j u r i n g  a n  a n im a l w i t h  t h e  i n t e n t i o n  
o f  i n t i m i d a t i n g ,  t h r e a t e n i n g ,  o r  t e r r o r i z i n g  a n o t h e r  p e r s o n ;  
s u c h  b e h a v io r  i s  c u r r e n t l y  a  c l a s s  A m is d e m e a n o r , an d  t h e  b i l l ,  
i n  p a r t ,  i s  p r o p o s in g  t o  m ake som e o f  t h o s e  b e h a v io r s  a  c l a s s  C 
f e l o n y .

CHAIR RAMRAS r e l a y e d  t h a t  HB 1 3 8 ,  V e r s io n  P, w o u ld  b e  h e l d  o v e r .  

HB 9 - CAPITAL PUNISHMENT 

2 : 4 3 : 0 8  PM

CHAIR RAMRAS a n n o u n c e d  t h a t  t h e  n e x t  o r d e r  o f  b u s i n e s s  w o u ld  b e  
HOUSE BILL NO. 9 ,  "An A c t  r e l a t i n g  t o  m u rd er ; a u t h o r i z i n g  
c a p i t a l  p u n is h m e n t ,  c l a s s i f y i n g  m u rd er  i n  t h e  f i r s t  d e g r e e  a s  a  
c a p i t a l  f e l o n y ,  an d  a l l o w i n g  t h e  i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y  
f o r  c e r t a i n  m u r d e r s ;  e s t a b l i s h i n g  s e n t e n c i n g  p r o c e d u r e s  f o r  
c a p i t a l  f e l o n i e s ;  a n d  a m en d in g  R u le s  3 2 ,  3 2 . 1 ,  an d  3 2 . 3 ,  A la s k a  
R u le s  o f  C r im in a l  P r o c e d u r e ,  and  R u le s  2 0 4 ,  2 0 9 ,  2 1 0 ,  an d  2 1 2 ,
A la s k a  R u le s  o f  A p p e l l a t e  P r o c e d u r e ,"  [ B e f o r e  t h e  c o m m it te e  w as 
t h e  p r o p o s e d  c o m m it te e  s u b s t i t u t e  (CS) f o r  HB 9 , V e r s io n  2 6 -  
L S 0 0 3 6 \E , L u c k h a u p t , 2 / 1 8 / 0 9 ,  w h ic h  h a d  b e e n  a d o p t e d  a s  t h e  w ork  
d r a f t  o n  2 / 2 3 / 0 9 ,  a n d  am end ed  o n  4 / 6 / 0 9 . ]

CHAIR RAMRAS n o t e d  t h a t  p u b l i c  t e s t i m o n y  on  HB 9 w as c l o s e d .
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REPRESENTATIVE GRUENBERG m e n t io n e d  t h a t  h e ' d  r e a d  a  n e w sp a p e r  
a r t i c l e  i n d i c a t i n g  t h a t  t h e  U .S .  Sup rem e C o u r t h a s  r e c e n t l y  
r u l e d  t h a t  [ g i v i n g  w e ig h t  t o j  c o n f e s s i o n s ,  e v e n  v o l u n t a r y  o n e s ,  
i f  t h e y  a r e  t h e  p r o d u c t  o f  p r o lo n g e d  i n t e r r o g a t i o n ,  i s  
u n c o n s t i t u t i o n a l .

[C h a ir  R am ras t u r n e d  t h e  g a v e l  o v e r  t h e  V ic e  C h a ir  D a h ls t r o m .]

REPRESENTATIVE GRUENBERG i n d i c a t e d  t h a t  t h i s  r u l i n g  a p p e a r s  t o  
b e  i n  c o n f l i c t  w i t h  t h e  p r o v i s i o n  o f  Amendment 3 ,  a s  am end ed , 
t h a t  s t i p u l a t e d  t h e  d e a t h  p e n a l t y  c o u ld  b e  s o u g h t  i f  t h e r e  i s  a  
v i d e o t a p e d  v o l u n t a r y  c o n f e s s i o n  b y  t h e  d e f e n d a n t  t o  t h e  m u rd er , 
a n d  c h a r a c t e r i z e d  t h i s  r u l i n g  b y  t h e  U .S .  S uprem e C o u r t a s  a  
s i g n i f i c a n t  o n e .  N o t in g  t h a t  h e  w o u ld  b e  o p p o s in g  p a s s a g e  o f  
HB 9 ,  h e  s u g g e s t e d  t h a t  t h e  c o m m it te e  c o n s i d e r  e i t h e r  r e m o v in g  
t h a t  p o t e n t i a l l y  c o n f l i c t i n g  la n g u a g e  fro m  t h e  b i l l  o r  h o ld i n g  
t h e  b i l l  o v e r  i n  o r d e r  t o  d o  m ore r e s e a r c h  r e g a r d in g  w h e th e r  
t h a t  U .S .  S up rem e C o u r t  o p in i o n  r e a l l y  w o u ld  im p a c t  t h e  la n g u a g e  
o f  Am endm ent 3 ,  a s  am en d ed .

[ V ic e  C h a ir  D a h ls tr o m  r e t u r n e d  t h e  g a v e l  t o  C h a ir  R a m r a s .]

2 : 4 7 ; 5 0  PM

REPRESENTATIVE LYNN rem a rk ed  t h a t  HB 9 r a i s e s  l i f e  an d  d e a t h  
i s s u e s ,  n o t  o n l y  f o r  m u r d e r e r s  b u t  a l s o  f o r  p o t e n t i a l  f u t u r e  
v i c t i m s .  He t h e n  s p o k e  a  b i t  a b o u t  r e l i g i o n  an d  som e r e l i g i o u s  
b e l i e f s  a n d  s t o r i e s ,  b u t  a c k n o w le d g e d  t h a t  fro m  a r e l i g i o u s  
p e r s p e c t i v e ,  t h e r e  d o n ' t  a p p e a r  t o  b e  a n y  a b s o l u t e s  w i t h  r e g a r d  
t o  t h e  d e a t h  p e n a l t y .  M urder v i c t i m s  h a v e  n o  c h o i c e  an d  r e c e i v e  
n o  t r i a l ;  i n  c o n t r a s t ,  m u r d e r e r s  make t h e  c h o i c e  t o  k i l l  -  and  
s u c h  c h o i c e s  h a v e  c o n s e q u e n c e s  -  an d  t h e y  r e c e i v e  a  t r i a l .  A t  
t r i a l ,  w hen  d e f e n d a n t s  a r e  fo u n d  g u i l t y  o f  m u rd er , t h e  o d d s  a r e  
t h a t  t h e y  a c t u a l l y  a r e  g u i l t y .  He l i k e n e d  h a v in g  t h e  d e a t h  
p e n a l t y  t o  a l l o w i n g  f o r  a b o r t i o n ,  an d  s u r m is e d  t h a t  fro m  a  
l o g i c a l  p e r s p e c t i v e ,  i f  o n e  i s  p r o v id e d  f o r ,  t h e n  t h e  o t h e r  
s h o u ld  b e  p r o v i d e d  f o r  a s  w e l l .  B e in g  p r o l i f e ,  w h ic h  h e  i s ,  h e  
r e m a r k e d , m ean s p r o t e c t i n g  c i t i z e n s  from  m u r d e r e r s ,  an d  many 
b e l i e v e  t h a t  c a p i t a l  p u n is h m e n t  p r o v i d e s  t h e  b e s t  w ay o f  
p r o v i d i n g  t h a t  p r o t e c t i o n .  On t h e  q u e s t i o n  o f  w h e th e r  c a p i t a l  
p u n is h m e n t  i s  a  d e t e r r e n t ,  h e  s a i d  h e d o e s n ' t  know i f  t h a t  i s  
r e a l l y  t h e  c a s e ,  b u t  n o t e d  t h a t  a l t h o u g h  m o st s t a t i s t i c s  
i n d i c a t e  t h a t  i t  i s  n o t ,  o n c e  a p e r s o n  h a s  b e e n  e x e c u t e d ,  t h a t  
c e r t a i n l y  d e t e r s  h im /h e r  from  k i l l i n g  i n  t h e  f u t u r e .
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REPRESENTATIVE LYNN o b s e r v e d  t h a t  a m p le  e v i d e n c e  p r o v id e d  
i n d i c a t e s  t h a t  m any in n o c e n t  p e o p l e  h a v e  b e e n  w r o n g f u l l y  
c o n v i c t e d  an d  s e n t e n c e d  t o  d e a t h ;  o d d s  a r e ,  t h e r e f o r e ,  t h a t  i f  
A la s k a  i n s t i t u t e s  c a p i t a l  p u n is h m e n t ,  in n o c e n t  p e o p le  w i l l  b e  
p u t  t o  d e a t h  b y  t h e  S t a t e ,  i n  o t h e r  w o r d s , i n  p a r t ,  b y  
l e g i s l a t o r s .  He a d d e d : "W ould a n y  o f  u s  h e r e ,  a t  t h i s
c o m m it te e  t a b l e ,  p u l l  t h e  s w i t c h  o r  p e r s o n a l l y  i n j e c t  t h e  
p o i s o n ,  i n j e c t  t h a t  n e e d le ?  I f  we c a n ' t  d o  t h a t  m aybe we 
s h o u l d n ' t  a s k  so m eb o d y  e l s e  t o  d o  i t . "  A p e r s o n  s e r v i n g  a  l i f e  
s e n t e n c e  b u t  l a t e r  fo u n d  t o  b e  i n n o c e n t  c o u l d  b e  r e l e a s e d  fro m  
p r i s o n  an d  p e r h a p s  c o m p e n s a te d  t o  som e s m a l l  d e g r e e .  H o w ev er , 
a n  i n n o c e n t  p e r s o n  t h a t ' s  b e e n  e x e c u t e d  c a n ' t  b e  r e s u r r e c t e d .  
Some h a v e  a r g u e d  t h a t  a  l i f e  s e n t e n c e  w i t h o u t  p o s s i b i l i t y  o f  
p a r o l e  i s  w o r se  p u n is h m e n t  th a n  e x e c u t i o n ,  b u t  f a m i l i e s  o f  
m u rd er v i c t i m s  s u f f e r  t h e i r  own l i f e  s e n t e n c e  -  a  l i f e t i m e  
s e n t e n c e  o f  s o r r o w .  From a p r a c t i c a l  s t a n d p o i n t ,  i f  t h e  S t a t e  
e x e c u t e s  s e v e r a l  m u r d e r e r s  b u t  n o  d e t e r r e n c e  r e s u l t s ,  a t  l e a s t  
t h o s e  d e a d  m u r d e r e r s  w o n 't  m u rd er  a g a i n ,  b u t  i f  m u r d e r e r s  a r e  
n o t  e x e c u t e d  a n d  t h e n  k i l l  a g a i n ,  t h e n  t h e  S t a t e  w i l l ,  i n  
e f f e c t ,  h a v e  e n a b le d  t h e  m u rd er o f  m ore in n o c e n t  p e o p l e .

REPRESENTATIVE LYNN o f f e r e d  a n  e x a m p le  o f  o n e  m u r d e r e r  w h o 'd  
k i l l e d  a 1 4 - y e a r - o l d  g i r l ,  an d  t h e n ,  a f t e r  h e  w as r e l e a s e d  from  
p r i s o n ,  m u rd er ed  a  m o th e r  o f  t h r e e  c h i l d r e n ;  b e c a u s e  t h i s  
m u r d e r e r  w a s n o t  e x e c u t e d  f o r  t h e  m u rd er  o f  t h e  g i r l ,  a n o t h e r  
p e r s o n  w as m u r d e r e d . Can a  s e n t e n c e  o f  l i f e  i n  p r i s o n  w i t h o u t  
t h e  p o s s i b i l i t y  o f  p a r o l e  t a k e  t h e  p l a c e  o f  c a p i t a l  p u n is h m e n t  
an d  p r o v i d e  f o r  t h e  d e s i r e d  l e v e l  o f  p u b l i c  s a f e t y ?  S u r e  i t  
c a n .  B u t c a n  t h e  j u d i c i a l  s y s t e m  b e  d e p e n d e d  u p on  t o  p r o t e c t  
p e o p le  v i a  a p p r o p r ia t e  s e n t e n c in g ?  "I h a v e  my d o u b t s  o n  t h a t , " 
h e  r e m a r k e d , s u r m i s i n g  t h a t  i f  t h e  j u d i c i a l  s y s t e m  d i d  a  b e t t e r  
j o b  o f  p r o t e c t i n g  t h e  p u b l i c ' s  s a f e t y ,  t h e n  p e r h a p s  t h e r e  w o u ld  
b e  l e s s  dem and f o r  t h e  d e a th  p e n a l t y .  F u r th e r m o r e ,  h e  q u e r i e d ,  
i f  a  ju d g e  s e t s  a  v i o l e n t  c r im i n a l  w i t h  m u l t i p l e  p r i o r  o f f e n s e s  
l o o s e  on  s o c i e t y ,  a n d  t h a t  c r im i n a l  c o m m its  a d d i t i o n a l  h e in o u s  
c r im e s ,  s h o u ld  t h a t  j u d g e  t h e n  b e  rem o v ed  fro m  t h e  b e n c h , s u f f e r  
l i a b i l i t y ,  o r  b e  p u t  i n  j a i l  h i m s e l f / h e r s e l f  a s  an  e n a b le r ?

REPRESENTATIVE LYNN, o n  t h e  i s s u e  o f  w h e th e r  t h e  d e a t h  p e n a l t y  
w o u ld  b e  d i s p r o p o r t i o n a t e l y  a p p l i e d  t o  m i n o r i t i e s ,  o p in e d  t h a t  
i t  i s  p r o b a b ly  m ore a c c u r a t e  t o  i n s t e a d  s a y  t h a t  t h e  d e a t h  
p e n a l t y  w o u ld  b e  d i s p r o p o r t i o n a t e l y  a p p l i e d  t o  p o o r  f o l k s ,  w ho, 
r e g a r d l e s s  o f  t h e i r  r a c e ,  w o n 't  h a v e  t h e  m oney t o  h i r e  a  " l e g a l  
dream  te a m ."  B e in g  a  member o f  a  m i n o r i t y ,  o r  b e i n g  p o o r ,  o r  
l i v i n g  i n  a  h o r r i f i c  e n v ir o n m e n t  i s  p r o b le m a t i c ,  b u t  i t ' s  n o  
e x c u s e  f o r  c o m m it t in g  c r im e s .  " U n f o r t u n a t e ly ,  we d o  l i v e  i n  an
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i m p e r f e c t  w o r ld ,  w h e r e  p r e j u d i c e  t o o  o f t e n  t r a n s l a t e s  [ i n t o ]  . . .  
g r o s s  u n f a i r n e s s ,  . . .  a n d  b i g o t s  s t i l l  e x i s t ,  . . .  [b u t]  t h a t ' s  
r e a l i t y  " h e  a d d e d . W ith  r e g a r d  t o  t h e  i s s u e  o f  c o s t  an d  t h e  
q u e s t i o n  o f  w h e th e r  a  l i f e  s e n t e n c e  w i t h o u t  t h e  p o s s i b i l i t y  o f  
p a r o l e  i s  m ore e x p e n s i v e  th a n  t h e  d e a t h  p e n a l t y ,  h e  s a i d  h e  
d o e s n ' t  c a r e  a b o u t  w h ic h  i s  m ore e x p e n s i v e  b e c a u s e  h e  b e l i e v e s  
t h a t  c o s t  s h o u l d n ' t  b e  t h e  d e t e r m in in g  f a c t o r  f o r  w h e th e r  o r  n o t  
t o  e s t a b l i s h  c a p i t a l  p u n is h m e n t  -  l i f e  s h o u l d n ' t  h a v e  a  p r i c e  
t a g .

REPRESENTATIVE LYNN a l s o  q u e s t i o n e d  how much s e n s e  i t  m ak es t o  
im p o s e  a  d e a t h  p e n a l t y  b u t  t h e n  n o t  c a r r y  i t  o u t  f o r  1 0 -2 0  y e a r s  
[d u e  t o  n u m ero u s a p p e a l s ] ;  t o  b e  a n y  k in d  o f  a  d e t e r r e n t ,  t h e  

p u n is h m e n t  s h o u ld  com e s h o r t l y  a f t e r  t h e  s e n t e n c e .  He r e l a y e d  
t h a t  w hen  h e  r a n  f o r  U .S .  C o n g r e s s  i n  1 9 7 2  i n  C a l i f o r n i a ,  h e  
s u p p o r t e d  c a p i t a l  p u n is h m e n t  an d  s t a t e d  s o  i n  h i s  ca m p a ig n  
l i t e r a t u r e ;  h o w e v e r ,  e v e n  t h e n ,  h e  b e l i e v e d  t h a t  a n y  c a p i t a l  
p u n is h m e n t  la w  s h o u l d  b e  a p p l i e d  f a i r l y  a n d  b e  l i m i t e d  t o  o n ly  
t h e  m o s t  e g r e g i o u s  a n d  m o st h e i n o u s  o f  c r im e s ,  a n d  t h a t ' s  s t i l l  
h i s  p o s i t i o n  t o d a y .  He s a i d  t h a t  h i s  sy m p a th y  f o r  v i c t i m s  an d  
t h e i r  f a m i l i e s  i s  b o u n d le s s .  A lth o u g h  im p r is o n m e n t  w i t h o u t  t h e  
p o s s i b i l i t y  o f  p a r o l e  so u n d s  g o o d , i n  t o d a y ' s  t o l e r a n t  j u d i c i a l  
s y s t e m ,  how m any j u d g e s  c a n  b e  t r u s t e d  t o  p u t  m u rd er s  i n  p r i s o n  
a n d  t h e n  t r u l y  th r o w  aw ay t h e  k e y ?  P r o b a b ly  n o t  e n o u g h , h e  
s u r m is e d .

REPRESENTATIVE LYNN r e c a l l e d  p r i o r  t e s t im o n y  i n d i c a t i n g  t h a t  i t  
i s  q u i t e  d i f f i c u l t  t o  em p a n e l a  j u r y  f o r  a  m a jo r  t r i a l  i n  B u sh  
A la s k a  d u e  t o  t h e  l i m i t e d  num ber o f  r e s i d e n t s  a n d  c l o s e  f a m i l y  
r e l a t i o n s h i p s  i n  s u c h  a r e a s .  He a l s o  o f f e r e d  h i s  u n d e r s t a n d in g  
t h a t  a n y  j u r y  m em bers e m p a n e l le d  f o r  a c a p i t a l  p u n is h m e n t  c a s e  
m u st b e  " d e a t h  p e n a l t y  q u a l i f i e d . "  S u ch  a  r e q u ir e m e n t  w o u ld  
n a r r o w  t h e  p o o l  o f  p r o s p e c t i v e  j u r o r s  i n  r u r a l  A la s k a  e v e n  
f u r t h e r .  M o r e o v e r , i f  s u c h  a  j u r y  e v e r  w e r e  e m p a n e l le d ,  w o u ld  
t h a t  r e a l l y  b e  a  j u r y  o f  o n e ' s  p e e r s ,  s i n c e  a l l  j u r o r s  w o u ld  
h a v e  t o  b e  i n  f a v o r  o f  t h e  d e a t h  p e n a l t y ?  He q u e s t i o n e d  w h e th e r  
t o  t r u l y  b e  a  j u r y  o f  o n e ' s  p e e r s ,  j u r o r s  e m p a n e l le d  f o r  a  d e a t h  
p e n a l t y  c a s e  s h o u l d  i n s t e a d  b e  m ade up o f  p e o p l e  w i t h  d i f f e r i n g  
v i e w s  o n  t h e  s u b j e c t  -  j u s t  l i k e  i n  e v e r y d a y  l i f e  -  an d  w h e th e r  
t h i s  i s s u e  c o u l d  r a i s e  c o n s t i t u t i o n a l  c o n c e r n s .

REPRESENTATIVE LYNN n o t e d  t h a t  t h e  b i l l  p r o h i b i t s  t h e  e x e c u t i o n  
o f  t h e  m e n t a l l y  r e t a r d e d  and  d e f i n e s  m e n ta l  r e t a r d a t i o n  a s  an  
i n t e l l i g e n c e  q u o t i e n t  o f  70 o r  b e lo w .  I n  o t h e r  w o r d s , w hen i t  
co m es t im e  t o  r e c e i v e  a  s e n t e n c e ,  i f  t h e  d e f e n d a n t  h a s  an  
i n t e l l i g e n c e  q u o t i e n t  o f  7 1 , t h e n  h e / s h e  w i l l  b e  e x e c u t e d ,  b u t  
n o t  i f  h e / s h e  h a s  an  i n t e l l i g e n c e  q u o t i e n t  7 0 .  T h is  r a i s e s  t h e
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q u e s t i o n  o f  who w o u ld  b e  p i c k i n g  t h e  i n t e l l i g e n c e  q u o t i e n t  t e s t ,  
fr o m  t h e  m any t h a t  a r e  o u t  t h e r e ,  t h a t  w o u ld  b e  u s e d  t o  
d e t e r m in e  m e n t a l  r e t a r d a t i o n  f o r  p u r p o s e s  o f  p o s s i b l y  
i n s t i t u t i n g  t h e  d e a t h  p e n a l t y .  W ould  an  i n t e l l i g e n c e  q u o t i e n t  
o f  70  o n  o n e  t e s t  a l s o  b e  an  i n t e l l i g e n c e  q u o t i e n t  o f  70  on  
a n o t h e r  t e s t ?  F u r th e r m o r e , w h ic h  t y p e  o f  i n t e l l i g e n c e  w o u ld  b e  
b e i n g  t e s t e d ?  H is  c o n c e r n s  a b o u t  t h i s  i s s u e ,  h e  r e m a r k e d , h a v e  
n o t  y e t  b e e n  a n s w e r e d  t o  h i s  s a t i s f a c t i o n ,  and  o p in e d  t h a t  t h i s  
i s s u e  n e e d s  t o  b e  a d d r e s s e d  b e f o r e  t h e  S t a t e  s t a r t s  p u t t i n g  
p e o p l e  t o  d e a t h .  T h e s e  a s p e c t s  o f  t h e  b i l l  a n d  t h e  c o m p le x  
q u e s t i o n s  s u r r o u n d in g  them  a r e  a n o t h e r  i l l u s t r a t i o n  o f  t h e  
p r a c t i c a l  d i f f i c u l t y  o f  w r i t i n g  f a i r  c a p i t a l  p u n is h m e n t  
l e g i s l a t i o n .

REPRESENTATIVE LYNN c o n c lu d e d  b y  s a y i n g  t h a t  a l t h o u g h  h e  w o r r ie s  
a b o u t  t h e  e f f e c t i v e n e s s  o f  l i f e l o n g  im p r is o n m e n t  co m p a red  t o  
c a p i t a l  p u n is h m e n t ,  h e  i s  n o t  c o n v in c e d  t h a t  a n y  l e g i s l a t u r e  i n  
t h e  w o r ld  i s  c a p a b le  o f  c r e a t i n g  c a p i t a l  p u n is h m e n t  l e g i s l a t i o n  
t h a t  h a s  t h e  l e v e l  o f  f a i r n e s s  t h a t  s h o u ld  b e  d em an d ed  o f  i t  
b e f o r e  i t ' s  u s e d ,  an d  b y  s a y i n g  t h a t  h e  w o u ld  b e  v o t i n g  "No" on  
HB 9 .

3 : 0 1 : 1 8  PM

REPRESENTATIVE GRUENBERG p r o v id e d  m em bers w i t h  a  c o p y  o f  t h e  
a f o r e m e n t io n e d  n e w s p a p e r  a r t i c l e  r e g a r d in g  t h e  r e c e n t  U .S .  
S u p rem e C o u r t r u l i n g  t h a t  e v e n  a  v o l u n t a r y  c o n f e s s i o n  may n o t  b e  
u s e d  i n  f e d e r a l  c o u r t  i f  t h e  d e f e n d a n t  w as h e l d  i n  q u e s t i o n i n g  
f o r  m ore t h a n  s i x  h o u r s  b e f o r e  h e / s h e  m ade t h e  c o n f e s s i o n ,  
c i t i n g  t h e  f a c t  t h a t  t h e r e  h a v e  b e e n  a  num ber o f  p e o p le  w h o 'v e  
c o n f e s s e d  t o  a  c r im e  b u t  w ere  l a t e r  p r o v e n  t o  b e  i n n o c e n t  b y  DNA 
e v i d e n c e  a n d  h a d  s im p ly  c o n f e s s e d  b e c a u s e  o f  u n d u e  p o l i c e  
p r e s s u r e .  T h is  h i g h l i g h t s  t h r e e  p o i n t s :  o n e ,  t h a t  s c i e n t i f i c
e v i d e n c e  c a n  c h a n g e ;  tw o , t h a t  l e g a l  s t a n d a r d s  c a n  c h a n g e ;  an d  
t h r e e ,  t h a t  t h e y  c a n  b e  c h a n g e d  v i a  a  s i n g l e  v o t e  on  t h e  U .S .  
S u p rem e C o u r t .  T he i s s u e ,  h e r e ,  i s  f i n a l i t y :  w hen a l l  i s  s a i d
a n d  d o n e , a  d e a t h  s e n t e n c e  [ t h a t  h a s  b e e n  c a r r i e d  o u t ]  i s  f i n a l  
-  t h e r e  i s  n o  r e c o n s i d e r a t i o n ,  t h e r e  i s  n o  a p p e a l ,  and  i t  c a n n o t  
b e  u n d o n e  t o  c o r r e c t  a  m i s t a k e .  He s a i d  h e  w o u ld  s t r o n g l y  
s u p p o r t  l e g i s l a t i o n  t h a t  e s t a b l i s h e d  l i f e t i m e  s e n t e n c e s  w i t h o u t  
p o s s i b i l i t y  o f  p a r o l e ,  b e c a u s e  t h e n  i f  s o m e th in g  c h a n g e s ,  
j u s t i c e  i n  an  i n d i v i d u a l  c a s e  c o u l d  s t i l l  b e  p r o v id e d  f o r .  The  
U .S .  S up rem e C o u r t r u l i n g ,  w i t h  i t s  l i m i t a t i o n  o f  s i x  h o u r s ,  
s e t s  a  b r i g h t  l i n e  d e m a r c a t io n  f o r  e a s e  o f  a d m i n i s t r a t i o n ,  b u t  
i n  t h e  c a s e  o f  HB 9 ,  s u c h  a  r u l i n g  a n d  t h e  d i f f e r e n c e  o f  a  m ere  
15 m in u t e s  o f  p o l i c e  q u e s t i o n i n g  c o u ld  m ean t h e  d i f f e r e n c e  
b e tw e e n  t a k i n g  s o m e o n e 's  l i f e  o r  n o t .
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REPRESENTATIVE COGHILL n o t e d  t h a t  t h e  i s s u e  o f  c o n f i d e n c e  i n  t h e  
p e o p l e  who o p e r a t e  t h e  j u d i c i a l  s y s t e m  h a s  b e e n  r a i s e d ,  and  
i n d i c a t e d  h i s  b e l i e f  t h a t  t h e  b i l l ' s  s t a n d a r d  o f  p r o o f  b e y o n d  a 
r e a s o n a b l e  d o u b t  w i l l  a d d r e s s  t h a t  i s s u e .  N o t in g  t h a t  t h e r e  a r e  
s e v e r a l  a d v o c a c y  g r o u p s  s t a n d in g  up  f o r  t h e  r i g h t s  o f  t h o s e  on  
d e a t h  ro w , h e  q u e s t i o n e d  who w o u ld  b e  s t a n d in g  up f o r  t h e  r i g h t s  
o f  t h e  in n o c e n t  p e o p l e  who w e r e  m u r d e r e d , p a r t i c u l a r l y  g i v e n  t h e  
e x t e n s i v e  j u d i c i a l  p r o c e s s  a l r e a d y  i n  p l a c e  f o r  t h o s e  a c c u s e d  o f  
m u rd er  co m p a red  t o  t h e  l a c k  o f  a n y  s u c h  p r o c e s s  a f f o r d e d  t o  
m u rd er  v i c t i m s  o r  t h e i r  f a m i l i e s .  He s a i d  h e  t h i n k s  i n s t i t u t i n g  
t h e  d e a t h  p e n a l t y ,  r e g a r d l e s s  o f  t h e  c o s t s  i n v o l v e d ,  i s  t h e  way  
t o  r e c t i f y  t h e  a p p a r e n t  l a c k  o f  r e c o g n i t i o n  a f f o r d e d  m urder  
v i c t i m s  a n d  t h e i r  f a m i l i e s .  I n  c o n c l u s i o n ,  R e p r e s e n t a t i v e  
C o g h i l l  a d d e d :

I  t h i n k  i f  we m ove fo r w a r d  w i t h  t h i s  b i l l ,  w h a t w e do  
i s  w e make o u r  s y s t e m  s t a n d  up  an d  t a k e  n o t e  o f  i t s  
f a i l u r e s ,  num ber o n e ,  b e c a u s e  i f  w e 'r e  f a i l i n g  p e o p le  
who a r e  s e n t e n c e d  t o  d e a t h ,  t h e n  w e 'r e  c e r t a i n l y  
f a i l i n g  p e o p l e  who a r e  s e n t e n c e d  t o  l i f e  i n  p r i s o n  -
, . .  a n d  t h e y  n e v e r  e v e n  g e t  a  s e c o n d  l o o k ,  n o b o d y  g o e s
o u t  a n d  t a k e s  a  l o o k  a t  . . .  [ t h e i r  c a s e s ] . S o  I  t h in k  
i t ' s  g o o d  f o r  t h e  j u s t i c e  s y s t e m  t o  h a v e  t o  b e a r  t h e  
r e s p o n s i b i l i t y ,  an d  t h e r e f o r e  I ’m v o t i n g  f o r  t h e  b i l l .

CHAIR RAMRAS a g r e e d ,  a d d in g  t h a t  h e  i s  s a t i s f i e d  w i t h  h a v in g  h a d  
Am endm ent 3 ,  a s  am en d ed , a d o p t e d ,  an d  w i t h  m o v in g  t h e  b i l l  
f o r w a r d .

3 : 1 0 : 1 0  PM

REPRESENTATIVE HOLMES r e l a y e d  t h a t  f o r  a  v a r i e t y  o f  r e a s o n s ,  s h e  
w o u ld  b e  v o t i n g  a g a i n s t  HB 9 .  One r e a s o n  p e r t a i n s  t o  t h e  c o s t  
o f  t h e  b i l l ;  t h e  f i s c a l  n o t e s ,  w h ic h  s h e  s u r m is e d  a r e  p r o b a b ly
c o n s e r v a t i v e ,  t o t a l  a b o u t  $85  m i l l i o n  i n  t h e  f i r s t  f i v e  y e a r s ,
an d  t h a t ' s  b e f o r e  t h e  S t a t e  w o u ld  e v e n  com e c l o s e  t o  a c t u a l l y  
e x e c u t i n g  so m e o n e  u n d e r  t h e  b i l l .  M o r e o v e r , b e c a u s e  t h e  f i s c a l  
n o t e s  o n l y  e s t i m a t e  c o s t s  o v e r  t h e  n e x t  f i v e  y e a r s ,  t h e y  d o n ' t  
i n c l u d e  a  l o t  o f  t h e  im p le m e n t a t io n  c o s t s  b e c a u s e  t h e y  w o u ld n ' t  
o c c u r  w i t h i n  t h e  f i r s t  f i v e  y e a r s .  F o r  t h a t  sam e m o n ey , t h e r e  
a r e  a  l o t  o f  o t h e r  t h i n g s  t h e  l e g i s l a t u r e  c o u ld  b e  d o in g .  New 
J e r s e y ,  i n  r e c e n t  y e a r s ,  r e p e a le d  i t s  d e a t h  p e n a l t y  la w s ,  b u t  
o n ly  a f t e r  s p e n d in g  a b o u t  $ . 2 5  b i l l i o n  and  n e v e r  a c t u a l l y
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e x e c u t i n g  a n y b o d y , a n d  New M e x ic o  h a s  a l s o  r e c e n t l y  r e p e a le d  i t s  
d e a t h  p e n a l t y  l a w s .

[C h a ir  R am ras t u r n e d  t h e  g a v e l  o v e r  t h e  V ic e  C h a ir  D a h ls t r o m .]

REPRESENTATIVE HOLMES s a i d  s h e  i s  a l s o  o p p o s e d  t o  HB 9 b e c a u s e  
a c c o r d in g  t o  i n f o r m a t io n  fro m  o t h e r  s t a t e s ,  i t ' s  p r e t t y  c l e a r  
t h a t  i n n o c e n t  p e o p le  w i l l  b e  e x e c u t e d  d e s p i t e  a n y  p r o c e d u r a l
s a f e g u a r d s  t h a t  m ig h t  b e  p u t  i n  p l a c e  - a s  l o n g  a s  i t s  hum ans 
r u n n in g  t h e  s y s t e m ,  t h e r e  a r e  g o i n g  t o  b e  e r r o r s ,  som e d u e t o  
p r o b le m s  w i t h  c o n t a m in a t e d  b i o l o g i c a l  s a m p le s ,  an d  som e d u e t o  
p r o b le m s  w i t h  f a l s e  c o n f e s s i o n s .  T e s t im o n y  h a s  i n d i c a t e d  t h a t  
r a c i a l  e l e m e n t s  w e r e  a t  p l a y  b a c k  when A la s k a  h a d  t h e  d e a th  
p e n a l t y ,  a n d  s o  s h e  i s  w o r r ie d  t h a t  t h e  d e a t h  p e n a l t y  w i l l  a g a in  
b e  d i s p r o p o r t i o n a t e l y  a p p l i e d  t o  m i n o r i t i e s .  S h e  s a i d  s h e  i s  
a l s o  c o n c e r n e d  a b o u t  t h e  r e q u ir e m e n t  t h a t  j u r o r s  b e  " d e a th
p e n a l t y  c e r t i f i e d , " c o n c u r r in g  t h a t  d e f e n d a n t s  w o u ld  b e  
d i s e n f r a n c h i s e d  b e c a u s e  s u c h  a  j u r y  w o u ld  n o t  r e a l l y  b e  a  j u r y  
o f  o n e ' s  p e e r s ,

REPRESENTATIVE HOLMES s a i d  s h e  i s  a l s o  w o r r ie d  a b o u t  t h e  m o ra l 
i s s u e s  r a i s e d ,  an d  t h a t  t h e  b i l l  w o n 't  a c t u a l l y  b e  a p p l i e d  o n ly  
t o  t h e  m o s t  h e in o u s  o f  c r im e s  b e c a u s e  w h at c o n s t i t u t e s  h e in o u s  
w o u ld  b e  h a r d  t o  c a t e g o r i z e  i n  la w .  S h e  s a i d  s h e  h a s  c o n c e r n  
t h a t  t h e  b i l l  i s  u n c o n s t i t u t i o n a l  f o r  a v a r i e t y  o f  r e a s o n s ,
am ong th em  t h a t  i t  [ d o e s n ' t  s p e c i f i c a l l y  p r o h i b i t ]  t h e  e x e c u t i o n
o f  a  m in o r ,  a n d , w i t h  t h e  a d o p t io n  o f  Amendment 2 ,  now c o n t a i n s  
a  r e c i p r o c a l  d i s c o v e r y  p r o v i s i o n .  A n o th e r  c o n c e r n  s h e  s a i d  s h e  
h a s  i s  t h a t  t h e  o n g o in g  a p p e a l  p r o c e s s  f o r  d e a t h  p e n a l t y  c a s e s  
w i l l  s i m p ly  ru n  t h e  f a m i l i e s  o f  v i c t i m s  th r o u g h  t h e  w r in g e r  o v e r  
a n d  o v e r  a g a i n  w hen a p p e a l s  com e u p .

REPRESENTATIVE HOLMES c o n c lu d e d  b y  s a y i n g  t h a t  i n  t h e  e n d , s h e  
i s  d e e p l y  t r o u b l e d  b y  t h e  p o t e n t i a l  f o r  a  s y s t e m  t h a t  i s  ru n  b y  
hum ans i n  a l l  o f  i t s  p h a s e s  t o  r e s u l t  i n  human e r r o r s  w i t h  
r e g a r d  t o  o n l y  e x e c u t i n g  t h o s e  who a r e  a c t u a l l y  g u i l t y ,  an d  s o  
s h e  w i l l  t h e r e f o r e  b e  v o t i n g  "No" o n  t h e  b i l l ,  an d  u r g e s  o t h e r  
m em bers t o  d o  t h e  sa m e .

[V ic e  C h a ir  D a h ls tr o m  r e t u r n e d  t h e  g a v e l  t o  C h a ir  R a m r a s .]

3 : 1 5 : 3 8  PM

REPRESENTATIVE GATTO o f f e r e d  h i s  u n d e r s t a n d in g  t h a t  t h e  c o s t  o f  
i n c a r c e r a t i o n  c a n  a t  t im e s  b e  e v e n  h i g h e r  th a n  t h e  c o s t  o f  an  
e x e c u t i o n ,  an d  i n d i c a t e d  a b e l i e f  t h a t  b e c a u s e  o t h e r  s t a t e s  h a v e  
t h e  d e a t h  p e n a l t y ,  t h a t  A l a s k a ' s  l e g i s l a t i o n  w i l l  b e  fo u n d
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c o n s t i t u t i o n a l .  He s a i d  h e  w a n t s  c e r t a i n  p e o p l e  t o  k n o w  t h a t  
t h e  p e n a l t y  f o r  h e i n o u s  m u r d e r s  w i l l  b e  t h e  h a r s h e s t  o f  
p u n i s h m e n t s  -  e x e c u t i o n  -  s u r m i s i n g  t h a t  i t  i s  t h e  f e a r  o f  
p o s s i b l y  b e i n g  e x e c u t e d  t h a t  w i l l  d e t e r  c r i m e .  He e x p r e s s e d  
f a v o r  w i t h  h a v i n g  a  d e a t h  p e n a l t y  p r o c e s s  t h a t  t a k e s  a  l o n g  
t i m e ,  b e c a u s e  t h a t  w i l l  g i v e  p l e n t y  o f  o p p o r t u n i t y  f o r  [a n  
i n n o c e n t ]  p e r s o n  t o  b e  e x o n e r a t e d  b e f o r e  h e / s h e  i s  e x e c u t e d .

3 : 1 7 : 5 5  PM

REPRESENTATIVE DAHLSTROM s a i d  s h e  h a s  s o m e  r e s e r v a t i o n s  a b o u t  
HB 9 ,  a c k n o w l e d g i n g  t h a t  t h e  p o t e n t i a l  f o r  hu m an  e r r o r  i s  o n e  o f  
t h e  b i g g e s t  r i s k s  t h a t  a l l  l e g i s l a t i o n  f a c e s .  S h e  s a i d  s h e  
b e l i e v e s ,  h o w e v e r ,  t h a t  t h e r e  a r e  s o m e  a c t s  s o  h e i n o u s  t h a t  t h e  
p e r s o n  c o m m i t t i n g  t h e m  i s  m o r e  o f  a n  a n i m a l  t h a n  a  hum an b e i n g ,  
a n d  s o  s h e  w i l l  t h e r e f o r e  b e  v o t i n g  "Y es" o n  HB 9 .

3 : 1 9 : 0 4  PM

REPRESENTATIVE DAHLSTROM m o v e d  t o  r e p o r t  t h e  p r o p o s e d  c o m m i t t e e  
s u b s t i t u t e  (CS) f o r  HB 9 ,  V e r s i o n  2 6 - L S 0 0 3 6 \ E ,  L u c k h a u p t ,  
2 / 1 8 / 0 9 ,  a s  a m e n d e d ,  o u t  o f  c o m m i t t e e  w i t h  i n d i v i d u a l  
r e c o m m e n d a t i o n s  a n d  t h e  a c c o m p a n y i n g  f i s c a l  n o t e s .

REPRESENTATIVES HOLMES a n d  GRUENBERG o b j e c t e d .

3 : 1 9 : 2 0  PM

A r o l l  c a l l  v o t e  w a s  t a k e n .  R e p r e s e n t a t i v e s  G a t t o ,  D a h l s t r o m ,  
C o g h i l l ,  a n d  R a m r a s  v o t e d  i n  f a v o r  o f  r e p o r t i n g  t h e  p r o p o s e d  CS 
f o r  HB 9 ,  V e r s i o n  2 6 - L S 0 0 3 6 \ E ,  L u c k h a u p t ,  2 / 1 8 / 0 9 ,  a s  a m e n d e d ,  
f r o m  c o m m i t t e e .  R e p r e s e n t a t i v e s  L y n n ,  G r u e n b e r g ,  a n d  H o lm e s  
v o t e d  a g a i n s t  i t .  T h e r e f o r e ,  CSHB 9 (JUD) w a s  r e p o r t e d  f r o m  t h e  
H o u s e  J u d i c i a r y  S t a n d i n g  C o m m i t t e e  b y  a  v o t e  o f  4 - 3 ,

HJR 30  -  DEATH PENALTY FOR JOSHUA WADE

3 : 1 9 : 4 6  PM

CHAIR RAMRAS a n n o u n c e d  t h a t  t h e  f i n a l  o r d e r  o f  b u s i n e s s  w o u l d  b e  
HOUSE JOINT RESOLUTION NO. 3 0 ,  R e l a t i n g  t o  t h e  c a s e  o f  t h e  
U n i t e d  S t a t e s  v .  Wade a n d  t o  t h e  d e c i s i o n  o f  t h e  A t t o r n e y  
G e n e r a l  o f  t h e  U n i t e d  S t a t e s  w i t h  r e s p e c t  t o  t h a t  c a s e .

3 : 2 0 : 4 1  PM

HOUSE JUD COMMITTEE - 2 9 - A p r i l  8 ,  2 0 0 9



REPRESENTATIVE B IL L  STOLTZE, A l a s k a  S t a t e  L e g i s l a t u r e ,  s p o n s o r ,  
r e l a y e d  t h a t  HJR 3 0  h a s  a  v e r y  n a r r o w  f o c u s  o n  a  s p e c i f i c  i s s u e ,  
t h a t  o f  a s k i n g  t h e  f e d e r a l  g o v e r n m e n t  t o  c o n s i d e r  w h e t h e r  
c a p i t a l  p u n i s h m e n t  s h o u l d  b e  a  s e n t e n c i n g  o p t i o n  i n  t h e  c a s e  o f  
J o s h u a  W ad e .  He n o t e d  t h a t  t h e  l a n g u a g e  o n  p a g e  2 l i n e s  1 3 - 2 2 ,  
r e a d :

WHEREAS t h e  U n i t e d  S t a t e s  D e p a r t m e n t  o f  J u s t i c e  h a s  
c r e a t e d  a  c a p i t a l  c a s e  r e v i e w  p r o c e d u r e  t o  a s s i s t  t h e  
U n i t e d  S t a t e s  A t t o r n e y  G e n e r a l  i n  m a k i n g  d e c i s i o n s  o n  
w h e t h e r  t o  s e e k  t h e  d e a t h  p e n a l t y ;  a n d
WHEREAS t h e  c a p i t a l  c a s e  r e v i e w  p r o c e d u r e  r e q u i r e s  
e a c h  U n i t e d  S t a t e s  A t t o r n e y  t o  s u b m i t  f o r  r e v i e w  a l l  
c a s e s  i n v o l v i n g  a  p e n d i n g  c h a r g e  o f  a n  o f f e n s e  f o r  
w h i c h  t h e  d e a t h  p e n a l t y  i s  a  l e g a l l y  a u t h o r i z e d  
s a n c t i o n ,  r e g a r d l e s s  o f  w h e t h e r  o r  n o t  t h a t  U n i t e d  
S t a t e s  A t t o r n e y  r e c o m m e n d s  s e e k i n g  t h e  d e a t h  p e n a l t y ;  
a n d
WHEREAS, d u r i n g  t h e  c a p i t a l  c a s e  r e v i e w ,  a  r e v i e w  
c o m m i t t e e  m a k e s  a  r e c o m m e n d a t i o n  t o  t h e  U n i t e d  S t a t e s  
A t t o r n e y  G e n e r a l  a s  t o  w h e t h e r  t h e  d e a t h  p e n a l t y  
s h o u l d  b e  s o u g h t  i n  a  c a s e ;  a n d

REPRESENTATIVE STOLTZE n o t e d  t h a t  t h e  l a n g u a g e  o n  p a g e  2 ,  l i n e s  
2 6 - 2 8  r e a d :

BE I T  RESOLVED t h a t  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  u r g e s  
t h e  U n i t e d  S t a t e s  A t t o r n e y  G e n e r a l  t o  c o n s i d e r  a l l  t h e  
e v i d e n c e  a n d ,  i f  j u s t i f i e d  b y  t h e  e v i d e n c e ,  c a r e f u l l y  
c o n s i d e r  t h e  d e a t h  p e n a l t y  a s  a  s e n t e n c i n g  o p t i o n  f o r  
J o s h u a  W ade.

REPRESENTATIVE STOLTZE e x p l a i n e d  t h a t  u n d e r  c u r r e n t  f e d e r a l  
p r o c e d u r e ,  t h e  i s s u e  o f  w h e t h e r  a  p a r t i c u l a r  c a s e  w a r r a n t s  
c o n s i d e r a t i o n  o f  t h e  d e a t h  p e n a l t y  a s  a  s e n t e n c i n g  o p t i o n  m u s t  
b e  d e t e r m i n e d  b e f o r e  t h e  t r i a l  s t a r t s ,  a n d  t h a t  HJR 3 0  i s  m e r e l y  
a  s t a t e m e n t  t h a t  t h e  l e g i s l a t u r e  w a n t s  t o  h a v e  t h e  d e a t h  p e n a l t y  
b e  c o n s i d e r e d  i n  t h i s  s i t u a t i o n .  I n  c o n c l u s i o n ,  h e  m e n t i o n e d  
t h a t  h e  h a s  n o t  y e t  s p o k e n  w i t h  t h e  v i c t i m s ’ f a m i l i e s  a b o u t  
HJR 3 0 .

REPRESENTATIVE GRUENBERG e x p r e s s e d  c o n c e r n  a b o u t  g e t t i n g  
i n v o l v e d  i n  o n g o i n g  l i t i g a t i o n  i n  a  c r i m i n a l  c a s e ,  i n  t h a t  d o i n g  
s o  w o u l d  b e  s e t t i n g  a  p r e c e d e n t  s u c h  t h a t  t h e  l e g i s l a t u r e ' s  
i n v o l v e m e n t  i n  a  v a r i e t y  o f  c a s e s  w o u l d  b e  r e q u e s t e d  i n  t h e  
f u t u r e .
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o 3 : 2 7 : 2 9  PM

SUSAN C. ORLANSKY, A t t o r n e y  a t  L aw , F e ld m a n  O r l a n s k y  & S a n d e r s ,  
a s k e d  t h e  c o m m i t t e e  t o  v o t e  a g a i n s t  HJR 3 0 ,  a d d i n g  t h a t  h e r  
p o s i t i o n  o n  t h e  r e s o l u t i o n  i s  n o t  b a s e d  o n  w h e t h e r  t h e  U .S  
a t t o r n e y s  p r o s e c u t i n g  J o s h u a  Wade s h o u l d  o r  s h o u l d  n o t  s e e k  t h e  
d e a t h  p e n a l t y ,  b u t  r a t h e r  o n  a  s e p a r a t i o n  o f  p o w e r s  i s s u e  a n d  
d i v i s i o n  o f  r e s p o n s i b i l i t y .  S h e  s u r m i s e d  t h a t  t h e  l e g i s l a t u r e  
w o u l d  n o t  a p p r e c i a t e  t h e  U . S .  A t t o r n e y ' s  O f f i c e  t e l l i n g  t h e  
l e g i s l a t u r e  h ow  t o  d o  i t s  j o b ,  e v e n  i f  s u c h  a d v i c e  w e r e  t o  com e  
i n  t h e  f o r m  o f  a  m i l d  r e s o l u t i o n .  S i m i l a r l y ,  s h e  s a i d ,  s h e  
t h i n k s  i t  i s  n o t  a p p r o p r i a t e  f o r  t h e  l e g i s l a t u r e  t o  s e e k  t o  
i n f l u e n c e  t h e  h a n d l i n g  o f  a  p a r t i c u l a r  c r i m i n a l  c a s e .  T h e  U . S .  
A t t o r n e y ' s  O f f i c e  a l r e a d y  h a s  s t a n d a r d s ,  g u i d e l i n e s ,  a n d  
p r o c e d u r e s  f o r  d e t e r m i n i n g  w h e n  t o  t r e a t  a  c a s e  a s  a  c a p i t a l  
c a s e ;  s u c h  a  d e t e r m i n a t i o n  i n f l u e n c e s  t h e  o f f i c e ' s  b u d g e t ,  i t s  
a l l o c a t i o n  o f  m a n p o w e r ,  m ay  r e q u i r e  a  d e c i s i o n  t o  n o t  
i n v e s t i g a t e  o r  p r o s e c u t e  s o m e o n e  e l s e ,  a n d  r e f l e c t s  i t s  
o b l i g a t i o n  t o  h a v e  c o n s i s t e n t ,  n a t i o n w i d e  s t a n d a r d s  s o  t h a t  t h e  
g o v e r n m e n t  c a n ' t  b e  a c c u s e d  o f  b e h a v i n g  i n  a n  a r b i t r a r y  o r  
u n f a i r  f a s h i o n  w h e n  d e c i d i n g  t o  a s k  f o r  t h e  m o s t  e x t r e m e  
p e n a l t y .

( ^ )  MS. ORLANSKY p o i n t e d  o u t  t h a t  t h o s e  o u t s i d e  o f  t h e  U . S .
A t t o r n e y ' s  O f f i c e  d o n ' t  h a v e  a l l  t h e  f a c t s  t h a t  w e i g h  i n t o  s u c h  
d e c i s i o n  m a k i n g ,  a n d  s o  f o r  t h e  l e g i s l a t u r e  t o  s t a r t  t e l l i n g  
p r o s e c u t o r s  w h a t  t o  c o n s i d e r  o r  h ow  t o  e x e r c i s e  t h e i r  d i s c r e t i o n  
i n  a  p a r t i c u l a r  c a s e  a p p e a r s  t o  h e r  t o  s e t  a  b a d  p r e c e d e n t .  S h e  
s u r m i s e d  t h a t  e v e r y o n e  h a s  r e c e n t l y  s e e n  how  h i g h  p r o f i l e  c a s e s  
c a n  b e  m i s h a n d l e d ,  e s p e c i a l l y  w h e n  d e c i s i o n s  a r e  r u s h e d  o r  w h en  
p r o s e c u t o r s  a r e  p e r h a p s  i n f l u e n c e d  b y  a  d e s i r e  t o  m ake  
h e a d l i n e s .  W i n n i n g  a  c o n v i c t i o n  o r  a  p a r t i c u l a r  p e n a l t y  d o e s n ' t  
a c c o m p l i s h  a n y t h i n g  i f  t h e  p r o c e s s  i s  f l a w e d  a n d  h a s  t o  b e  s e t  
a s i d e .  I f  t h e  g o a l  i s  t o  s e e  J o s h u a  Wade p r o s e c u t e d  f a i r l y  a n d  
e f f e c t i v e l y  a n d  b e  p u n i s h e d  a p p r o p r i a t e l y  i f  c o n v i c t e d ,  t h e n  t h e  
b e s t  a p p r o a c h  w o u l d  b e  t o  l e t  t h e  p r o s e c u t o r s  d o  t h e i r  j o b  i n  a  
p r o f e s s i o n a l  m a n n e r  u n i n f l u e n c e d  b y  p u b l i c  p r e s s u r e s .  S h e  s a i d  
s h e  i s  n o t  a w a r e  o f  t h e  l e g i s l a t u r e  h a v i n g  p r e v i o u s l y  t a k e n  a  
p u b l i c  p o s i t i o n  o n  h ow  f e d e r a l  o r  s t a t e  p r o s e c u t o r s  s h o u l d  
h a n d l e  a  p a r t i c u l a r  c a s e ,  a n d  s h e  t h i n k s ,  t h e r e f o r e ,  t h a t  t h e  
l e g i s l a t u r e ' s  n o t  h a v i n g  d o n e  s o  r e f l e c t s  a  w i s e  d e f e r e n c e  a n d  
a p p r o p r i a t e  p e r s p e c t i v e  o n  t h e  d i f f e r e n t  r o l e s  o f  d i f f e r e n t  
b r a n c h e s  o f  g o v e r n m e n t .  I n  c o n c l u s i o n ,  s h e  u r g e d  t h e  c o m m i t t e e  
t o  f o l l o w  t h a t  s a m e  c o u r s e  a n d  v o t e  a g a i n s t  HJR 3 0 .

3 : 3 0 : 3 0  PM
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RICH CURTNER s a i d  h e  w o u l d  b e  s p e a k i n g  a g a i n s t  HJR 3 0 ,  o p i n i n g  
t h a t  i t  s e t s  b a d  p u b l i c  p o l i c y  b y  a t t e m p t i n g  t o  i n f l u e n c e  
o n g o i n g  l i t i g a t i o n  a n d  t h e  d i s c r e t i o n  o f  t h e  [ U . S .  A t t o r n e y ]  
T h e  U . S .  D e p a r t m e n t  o f  J u s t i c e  (DOJ) h a s  s t r i c t  p r o t o c o l  f o r  
h a n d l i n g  [ d e a t h  p e n a l t y  c a s e s ]  , a n d  HJR 3 0  c o u l d  b e  s e e n  a s  
p o s s i b l y  h a v i n g  i n f l u e n c e d  t h e  U . S .  A t t o r n e y ' s  O f f i c e  d e c i s i o n s .  
H o u s e  J o i n t  R e s o l u t i o n  3 0  s e n d s  so m e  b a d  m e s s a g e s  t o  t h e  
c i t i z e n s  o f  A l a s k a :  o n e ,  i t  d i s r e g a r d s  t h e  v e r d i c t  o f  t h e  12
A l a s k a n  j u r o r s  w h o  i n i t i a l l y  f o u n d  M r. Wade n o t  g u i l t y ;  t w o ,  i t  
m a k e s  a n  a s s u m p t i o n  a b o u t  t h e  S t a t e ’ s  c r i m i n a l  j u s t i c e  s y s t e m  
a n d  t h e  p r e s u m p t i o n  o f  i n n o c e n c e ,  s i n c e  Mr. Wade h a s  n o t  y e t  
b e e n  c o n v i c t e d ,  a n d  s o  t h e  r e s o l u t i o n  c o u l d  b e  v i e w e d  a s  a n  
a t t e m p t  t o  p r e s u m e  g u i l t  a n d  i n f l u e n c e  t h e  s y s t e m ;  a n d  t h r e e ,  i t  
c o u l d  p o t e n t i a l l y  r e s u l t  i n  a  c h a n g e  o f  v e n u e  d u e  t o  a d d i t i o n a l  
p r e t r i a l  p u b l i c i t y .  I n  c o n c l u s i o n ,  h e  p o i n t e d  o u t  t h a t  HJR 3 0  
w o u l d  b e  s p e a k i n g  t o  t h e  s a m e  p e o p l e  t h a t  p r o s e c u t e d  t h e n  U . S .  
S e n a t o r  T e d  S t e v e n s ,  a n d  o p i n e d  t h a t  c a u t i o n  s h o u l d  b e  t a k e n  
w h e n e v e r  t h e  l e g i s l a t u r e  p r o p o s e s  a n y  r e s o l u t i o n  t h a t  c o u l d  b e  
v i e w e d  a s  a n  a t t e m p t  t o  i n f l u e n c e  t h e  D O J 's  t r e a t m e n t  o f  o n g o i n g  
l i t i g a t i o n .

3 : 3 3 : 2 2  PM

SUE JOHNSON, C o o r d i n a t o r ,  A l a s k a n s  A g a i n s t  t h e  D e a t h  P e n a l t y  
(A A D P ), s a i d  t h a t  HJR 3 0  a p p e a r s  t o  i n v o l v e  o n e  b r a n c h  o f  

g o v e r n m e n t  -  t h e  l e g i s l a t i v e  b r a n c h  -  a t t e m p t i n g  t o  i n f l u e n c e  
a n o t h e r  b r a n c h  o f  g o v e r n m e n t  -  t h e  j u d i c i a l  b r a n c h .  T h e  f e d e r a l  
g o v e r n m e n t  a l r e a d y  h a s  a  t h o u g h t f u l  p r o c e s s  i n  p l a c e  t h a t  a l l o w s  
a  c r i m i n a l  c a s e  t o  b e  e l e v a t e d  t o  t h e  l e v e l  o f  a  d e a t h  p e n a l t y  
c a s e .  S h e  s a i d  s h e  t h i n k s  t h a t  i t  w o u l d  t h e r e f o r e  b e  v e r y  
i n a p p r o p r i a t e  f o r  t h e  l e g i s l a t u r e  t o  g e t  i n v o l v e d  i n  s u c h  a  
d e c i s i o n  o r  t o  e v e n  b e  p e r c e i v e d  a s  g e t t i n g  i n v o l v e d .  S h e  a l s o  
p o i n t e d  o u t  t h a t  m an y  f a m i l y  m e m b e r s  o f  m u r d e r  v i c t i m s  a r e  v e r y  
o p p o s e d  t o  e x e c u t i n g  t h o s e  w ho h a v e  k i l l e d  t h e i r  l o v e d  o n e s .

REPRESENTATIVE HOLMES s a i d  s h e  w o u l d  b e  v o t i n g  a g a i n s t  HJR 3 0  
b e c a u s e  s h e  f e e l s  i t  w o u l d  b e  s e t t i n g  a  b a d  p r e c e d e n t  f o r  
l e g i s l a t o r s  t o  b e  w e i g h i n g  i n  o n  c r i m i n a l  c a s e s .

CHAIR RAMRAS, h a v i n g  p r e v i o u s l y  a s c e r t a i n e d  t h a t  n o  o n e  e l s e  
w i s h e d  t o  t e s t i f y ,  c l o s e d  p u b l i c  t e s t i m o n y  o n  HJR 3 0 .

3 : 3 5 : 2 5  PM

REPRESENTATIVE DAHLSTROM m o v e d  t o  r e p o r t  HJR 30  o u t  o f  c o m m i t t e e  
w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s  a n d  t h e  a c c o m p a n y i n g  f i s c a l  
n o t e s .
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REPRESENTATIVE HOLMES o b j e c t e d .

A r o l l  c a l l  v o t e  w a s  t a k e n .  R e p r e s e n t a t i v e s  D a h l s t r o m ,  C o g h i l l ,  
G a t t o ,  a n d  R a m r a s  v o t e d  i n  f a v o r  o f  r e p o r t i n g  HJR 3 0  fr o m  
c o m m i t t e e .  R e p r e s e n t a t i v e s  L y n n ,  G r u e n b e r g ,  a n d  H o lm e s  v o t e d  
a g a i n s t  i t .  T h e r e f o r e ,  HJR 3 0  w a s  r e p o r t e d  f r o m  t h e  H o u s e  
J u d i c i a r y  S t a n d i n g  C o m m i t t e e  b y  a  v o t e  o f  4 - 3 .

3 : 3 6 : 4 1  PM

ADJO U RNM ENT

T h e r e  b e i n g  n o  f u r t h e r  b u s i n e s s  b e f o r e  t h e  c o m m i t t e e ,  t h e  H o u s e  
J u d i c i a r y  S t a n d i n g  C o m m i t t e e  m e e t i n g  w a s  a d j o u r n e d  a t  3 : 3 6  p .m .
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HOUSE BILL NO. 463

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY REPRESENTATIVES COGHILL, Hayes, James

Introduced: 2/19/02
Referred: Judiciary

ABELL 

FOR AN ACT ENTITLED

"An Act relating to juries; and providing for an effective date."

BE IT  ENACTED BY TH E LEGISLATURE O F TH E STATE OF ALASKA:

* Section 1. AS 09.20 is amended by adding a new section to read:

Sec. 09.20.085. Role of jury , (a) Except as otherwise provided by law, the 

jury is the exclusive judge o f the facts. The jury is bound to receive the law from the 

court and be governed thereby, except if a jury determines that a defendant is guilty 

according to the law and that the law is unjustly applied to the defendant, the jury may 

determine not to apply the law to the defendant and find the defendant not guilty or 

guilty o f a lesser included offense.

(b) A defendant has the right to inform the jury of the jury's power to judge 

the just application o f the law and to vote on the verdict according to conscience. 

Failure to allow the defendant to inform the jury o f the jury's power is grounds for a 

mistrial.

(c) Notwithstanding any other law, the court shall allow the defendant to 

present to the jury, for its consideration, evidence and testimony relevant to the

HB0463a -1-
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exercise of the jury’s power under this section.

(d) The state may rebut any evidence introduced under this section with 

evidence o f a similar nature.

(e) This section applies only to an action tried to a jury under applicable law. 

This section does not create a right to a jury.

(f) A potential juror may not be excused or disqualified from serving on a jury 

because the juror expresses a willingness to exercise a power granted to the jury under 

this section.

* Sec. 2. The uncodified law o f the State o f  Alaska is amended by adding a new section to 

read:

APPLICABILITY, This Act applies to juries impaneled on or after the effective date 

of this Act.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).
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i n s t e a d ,  HB 3 9 6  f o c u s e s  o n  c o l l e c t i n g  f u n d s  t o  p u r c h a s e  
e q u i p m e n t  t h a t  w o u l d  a s s i s t  l a w  e n f o r c e m e n t  a g e n c i e s  i n  f i g h t i n g  
a l c o h o l - r e l a t e d  c r i m e .  He o p i n e d  t h a t  i n  a d d i t i o n  t o  a s s i s t i n g  
l a w  e n f o r c e m e n t  o f f i c e r s ,  a l o t  o f  t h e  e q u i p m e n t  t h a t  w o u l d  b e  
p u r c h a s e d  w i t h  HB 3 9 6 ' s  s u r c h a r g e  m o n i e s  c o u l d  a l s o  s h o r t e n  t h e  
t i m e  a n d  f r e q u e n c y ,  a n d  t h e r e f o r e  t h e  e x p e n s e ,  o f  g o i n g  t o  
t r i a l ,  b e c a u s e  b e t t e r  e v i d e n c e  w i l l  b e  c o l l e c t e d .  W i t h  r e g a r d  
t o  t h e  a m o u n t  o f  t h e  s u r c h a r g e  p r o p o s e d  i n  HB 3 9 6 ,  h e  o f f e r e d  
t h a t  t h e  APD d o e s  n o t  f e e l  t h a t  $ 1 0 0  i s  t o o  m u c h .  P e o p l e  w ho g o  
o u t  d r i n k i n g  o f t e n  s p e n d  $ 1 0 0  v e r y  q u i c k l y ,  h e  o b s e r v e d ;  
t h e r e f o r e ,  i f  p e o p l e  c a n  a f f o r d  t o  s p e n d  $ 1 0 0  o n  a l c o h o l ,  t h e y  
c a n  a f f o r d  t h e  s u r c h a r g e ,  a n d  i f  f o r  so m e  r e a s o n  t h e y  c a n ' t ,  
t h e r e  i s  t h e  o p t i o n  o f  p e r f o r m i n g  c o m m u n i t y  w o r k  s e r v i c e .  He 
a s k e d  t h e  c o m m i t t e e  t o  c o n t i n u e  i t s  w o r k  o n  HB 3 9 6  s o  t h a t  t h e  
b i l l  c a n  b e c o m e  a n  e f f e c t i v e  l a w .

CHAIR ROKEBERG a n n o u n c e d  t h a t  HB 3 9 6  w o u l d  b e  h e l d  o v e r .

HB 4 6 3  -  INFORMED JURY 

N um ber 2 0 0 1

CHAIR ROKEBERG a n n o u n c e d  t h a t  t h e  l a s t  o r d e r  o f  b u s i n e s s  w o u l d  
b e  HOUSE B ILL NO. 4 6 3 ,  "An A c t  r e l a t i n g  t o  j u r i e s ;  a n d  p r o v i d i n g  
f o r  a n  e f f e c t i v e  d a t e . "

N um ber  1 9 8 2

REPRESENTATIVE COGHILL, s p e a k i n g  a s  t h e  s p o n s o r ,  e x p l a i n e d  t h a t  
HB 4 6 3  a d d r e s s e s  t h e  r o l e  o f  t h e  j u r y  a n d  w h a t  h a s  c o m e  t o  b e  
k n o w n  a s  " j u r y  n u l l i f i c a t i o n . "  He r e l a y e d  t h a t  S e c t i o n  3 o f  t h e  
[ A l a s k a  S t a t e h o o d  A c t ]  s a y s ,  "T he c o n s t i t u t i o n  o f  t h e  S t a t e  o f  

A l a s k a  s h a l l  a l w a y s  b e  r e p u b l i c a n  i n  f o r m  a n d  s h a l l  n o t  b e  
r e p u g n a n t  t o  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s  a n d  t h e  
p r i n c i p l e s  o f  t h e  D e c l a r a t i o n  o f  I n d e p e n d e n c e " ;  t h a t  t h e  
C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s  s t a r t s  o u t  w i t h  t h e  w o r d s ,  "We 
t h e  P e o p l e " ;  a n d  t h a t  t h e  D e c l a r a t i o n  o f  I n d e p e n d e n c e  s t a t e s ,  
" [ a l l  m en  . . . ]  a r e  e n d o w e d  b y  t h e i r  C r e a t o r  w i t h  c e r t a i n  
u n a l i e n a b l e  R i g h t s , "  w h i c h ,  h e  i n f e r r e d ,  i n c l u d e d  f o r m i n g  
g o v e r n m e n t s  " f o r  j u s t i c e  a n d  f o r  t h e  v a r i o u s  o t h e r  t h i n g s  t h a t  
w e r e  d e c l a r e d . "  He o p i n e d  t h a t  i n  o r d e r  t o  b r i n g  [ a b o u t ]  a  
r e p u b l i c a n  f o r m  o f  g o v e r n m e n t ,  "we w a n t  a  c o n s t i t u t i o n ,  a n d  we  
w a n t  t h e  p e o p l e  t o  h a v e  t h e  r i g h t  t o  m a i n t a i n  t h e i r  g o v e r n m e n t ,  " 
a d d i n g  t h a t  t h e r e  w e r e  s e v e r a l  w a y s  t o  a c c o m p l i s h  t h a t ;  "we d o  
i t  b y  v o t i n g ;  w e d o  i t  t h r o u g h  r e f e r e n d u m s ;  [a n d ]  we d o  i t  
t h r o u g h  t h i s  l e g i s l a t i v e  b o d y ,  t h e  j u d i c i a l  b o d y  -  t h r o u g h  t h e  
t h r e e  b r a n c h e s  o f  g o v e r n m e n t ."
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REPRESENTATIVE COGHILL t h e n  r e m a r k e d ,  "We a l s o  h a v e  t h e  p e o p l e  
h a v i n g  t h e  r i g h t  t o ,  r e a l l y ,  j u d g e  t h e  l a w ,  i f  y o u  t h i n k  a b o u t  
i t . "  Q u o t i n g  f r o m  t h e  D e c l a r a t i o n  o f  I n d e p e n d e n c e ,  h e  s a i d :  
" . . .  M en, d e r i v i n g  t h e i r  j u s t  p o w e r s  f r o m  t h e  c o n s e n t  o f  t h e  
g o v e r n e d ,  . . .  i t  i s  t h e  R i g h t  o f  t h e  P e o p l e  t o  a l t e r  o r  a b o l i s h  
i t . . . . "  He o b s e r v e d  t h a t  " t h e  w a y  we s t a y  e n g a g e d ,  q u i t e  o f t e n ,  
i s  t h r o u g h  t h e  j u r y  p r o c e s s . "  He s a i d  t h a t  v i a  HB 4 6 3 ,  h e  i s  
a s k i n g  t h a t  A l a s k a  c o n s i d e r  t h e  p r o p o s i t i o n  t h a t  t h e  j u r y  i s  t h e  
e x c l u s i v e  j u d g e  o f  t h e  f a c t s ,  t h a t  a  j u r y  m ay d e t e r m i n e  n o t  t o  
a p p l y  t h e  l a w  t o  t h e  d e f e n d a n t  u n d e r  t h e  c o n d i t i o n  t h a t  t h e  
j u r o r s  f e e l  t h e  l a w  " i s  u n j u s t l y  a p p l i e d ,  " t h a t  t h e  d e f e n d a n t  
h a s  t h e  r i g h t  t o  i n f o r m  t h e  j u r y  o f  t h a t  p a r t i c u l a r  r i g h t ,  an d  
t h a t  - p e r  s t a t u t e  -  t h e  c o u r t  a l l o w  t h e  d e f e n d a n t  t o  d o  s o .  He 
n o t e d  t h a t  HB 4 6 3  h a s  so m e  s a f e g u a r d s  b u i l t  i n :  f o r  e x a m p l e ,
t h e  s t a t e  m ay r e b u t  t h e  e v i d e n c e ,  i t  o n l y  a p p l i e s  t o  a n  a c t i o n  
t r i e d  (b y ]  a  j u r y ,  a n d  a  j u r o r  c a n ' t  b e  e x c u s e d  i f  h e / s h e  i s  
w i l l i n g  t o  e x e r c i s e  h i s / h e r  " p o w e r s . "  R e p r e s e n t a t i v e  C o g h i l l  
s a i d  t h a t  HB 4 6 3  i s  c o m i n g  f r o m  [ h i s ]  d e e p - s e a t e d  b e l i e f  t h a t  
" o u r  c o n s t i t u t i o n "  n e e d s  c o n t i n u a l  m a i n t e n a n c e  a n d  p r o t e c t i o n .

N um ber  1 8 1 6

CHARLES KEY, E x e c u t i v e  D i r e c t o r ,  F u l l y  I n f o r m e d  J u r y  A s s o c i a t i o n  
( F I J A ) , t e s t i f i e d  v i a  t e l e c o n f e r e n c e  i n  s u p p o r t  o f  HB 4 6 3 .  

A f t e r  m e n t i o n i n g  t h a t  h e  w a s  a n  O k la h o m a  S t a t e  R e p r e s e n t a t i v e  
f r o m  1 9 8 6  t o  1 9 9 8 ,  h e  n o t e d  t h a t  h e ' d  p r o p o s e d  s i m i l a r  
l e g i s l a t i o n  i n  O k la h o m a .  He s a i d  t h a t  HB 4 6 3  i s  i m p o r t a n t  
b e c a u s e  i t  a l l o w s  t h e  c i t i z e n s  o n  a  j u r y  p a n e l  t o  f u l l y  e x e r c i s e  
a n d  u n d e r s t a n d  t h e i r  r o l e  a n d  r e s p o n s i b i l i t y  w h e n  s e r v i n g .  He 
r e m a r k e d  t h a t  t h e  h i s t o r y  o f  j u r o r s '  r i g h t s  i s  v e r y  w e l l  
e s t a b l i s h e d  a n d  [ t h o s e  r i g h t s  h a v e ]  b e e n  a f f i r m e d  b y  f e d e r a l  a n d  
s t a t e  c o u r t s  t i m e  a n d  t i m e  a g a i n  i n  v a r i o u s  d e c i s i o n s  a n d  
s t a t e m e n t s .

MR. KEY s a i d :

T h e  b e n e f i t s  o f  t h e  j u r y  b e i n g  a b l e  t o  kn ow  a n d  u s e  
t h i s  r i g h t  a n d  t h i s  p o w e r  h a s  m any o t h e r  r e s i d u a l  
b e n e f i t s ,  w h i c h  w o u l d  i n c l u d e  a l l o w i n g  l e g i s l a t o r s  . . .  
t o  k n o w  w h a t  t h e  c o m m u n i t y  . . . t h i n k s  a b o u t  c e r t a i n  
l a w s  f r o m  t i m e  t o  t i m e .  Some h i s t o r i c a l  e x a m p l e s  o f  
t h a t  w o u l d  i n c l u d e  t h e  f u g i t i v e  s l a v e  l a w s  i n  t h e  
e a r l y  1 8 0 0 s ,  a n d  o t h e r  l a w s  r e l a t e d  t o  s l a v e r y ;  i t  w a s  
j u r i e s  -  m o s t l y  w h i t e  A m e r i c a n s  -  t h a t  c o n t i n u e d  t o  
b r i n g  i n  " n o t  g u i l t y "  v e r d i c t s  r e g a r d i n g  p e o p l e  t h a t  
w e r e  a c t u a l l y  g u i l t y  o f  b r e a k i n g  t h e  l a w  a n d  h a r b o r i n g
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r u n a w a y  f u g i t i v e  s l a v e s .  Som e o t h e r  e x a m p l e s  w o u l d  b e  
P r o h i b i t i o n ,  a n d  w e c o u l d  p o i n t  [ t o ]  o t h e r s  i n  w h i c h  
t h e  c o n s c i e n c e  o f  t h e  c o m m u n i t y ,  t h e  c o n s c i e n c e  o f  t h e  
c i t i z e n r y ,  w a s  b r o u g h t  t o  b e a r  o n  t h e  s y s t e m  t o  b r i n g  
a b o u t  i m p o r t a n t  c h a n g e s .  1 w o u l d  u r g e  y o u  t o  s u p p o r t  
t h i s  l e g i s l a t i o n ;  I  t h i n k  i t  w o u l d  b e  v e r y  b e n e f i c i a l  
a n d  p a y  g r e a t  r e s i d u a l  b e n e f i t s  t o  t h e  s t a t e  o f  
A l a s k a .  A n d ,  h o p e f u l l y ,  i t  w i l l  h a v e  a n  a f f e c t  o n  t h e  
r e s t  o f  t h e  n a t i o n .

N u m b er  1 6 5 6

LARRY PRATT, E x e c u t i v e  D i r e c t o r ,  Gun O w n e r s  o f  A m e r i c a ,
t e s t i f i e d  v i a  t e l e c o n f e r e n c e  i n  s u p p o r t  o f  HB 4 6 3 .  He d e s c r i b e d
t h e  c a s e  o f  a  man w ho d e f e n d e d  h i m s e l f  f r o m  f o u r  a r m e d
a t t a c k e r s ,  w i t h  a  g u n  h e  d i d  n o t  h a v e  p e r m i t  f o r .  He w a s  
c o n v i c t e d ,  a f t e r  w h i c h  t h r e e  o f  t h e  j u r o r s  w e n t  t o  t h e  d e f e n s e  
a t t o r n e y  a n d  r e l a y e d  t h a t  t h e y  f e l t  t h e y  w e r e  f o r c e d  i n t o
h a n d i n g  d o w n  a  c o n v i c t i o n  b e c a u s e  t h e  j u d g e  co m m a n d ed  t h e  j u r y  
t o  f o l l o w  h i s  [ i n s t r u c t i o n s ]  r e g a r d i n g  t h e  l a w .  Had t h o s e  
j u r o r s  b e e n  i n f o r m e d  a b o u t  [ j u r y  n u l l i f i c a t i o n ] , h e  s u r m i s e d ,  
t h e y  w o u l d  h a v e  b e e n  a b l e  t o  m ake a  d e c i s i o n  b a s e d  o n  t h e i r  
c o n s c i e n c e .

N um ber  1 5 2 0

NANCY LORD JOHNSON, M .D . ,  J . D . ; M em ber, B o a r d  o f  D i r e c t o r s ,  
F u l l y  I n f o r m e d  J u r y  A s s o c i a t i o n  ( F I J A ) , t e s t i f i e d  v i a  
t e l e c o n f e r e n c e  i n  s u p p o r t  o f  HB 4 6 3 .  A f t e r  n o t i n g  t h a t  s h e  i s  a  
p r i v a t e  a t t o r n e y  i n  P a h ru m p , N e v a d a ,  s h e  s a i d  s h e  f i n d s  HB 4 6 3  
t o  b e  a n  e x c e l l e n t  b i l l .  S h e  e l a b o r a t e d :

I t  a d d r e s s e s  t h e  p r o b l e m  f a c e d  i n  c o u r t s  t o d a y  w h en  
j u r o r s  a r e  d e p r i v e d  o f  t h e i r  t r a d i t i o n a l  r i g h t  t o  
p r e v e n t  t h e  o p p r e s s i o n  b y  t h e  g o v e r n m e n t ,  e v e n  w h en  
t h e y  l e a r n  o f  t h i s  r i g h t  f r o m  o u t s i d e  s o u r c e s .  T h e  
g e n e r a l  t r e n d  h a s  b e e n  t o  i n f o r m  j u r o r s  t h e y  h a v e  a  
d u t y  t o  f o l l o w  t h e  c o u r t ' s  i n s t r u c t i o n ,  a n d  l e a v e  th e m  
t o  l e a r n  [ o f ]  t h e i r  r i g h t  t o  j u r y  n u l l i f i c a t i o n  t o  
i n f o r m a l  o r  u n o f f i c i a l  s o u r c e s ;  t h i s  h a s  b e e n  
d o c u m e n t e d  i n  n u m e r o u s  c a s e s .  U n f o r t u n a t e l y ,  o v e r  t h e  
p a s t  f e w  y e a r s ,  t h e r e  h a v e  b e e n  s e v e r a l  a t t e m p t s  
a r o u n d  t h e  c o u n t r y  t o  p r o s e c u t e  p e r s o n s  f o r  e v e n  
d i s t r i b u t i n g  t h i s  t r u t h f u l  i n f o r m a t i o n  o n  t h e  j u r y ' s  
h i s t o r i c  r i g h t ,  a n d  t h i s  l e g i s l a t i o n  w o u l d  p u t  a n  e n d  
t o  t h a t ,  a t  l e a s t  i n  A l a s k a .
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T h e r e  w a s  a  c a s e  i n  C o l o r a d o  w h e r e  a  j u r o r  w a s
p r o s e c u t e d ,  a l l e g e d l y  f o r  f a i l i n g  t o  v o l u n t e e r  h e r  
p o t e n t i a l  b i a s  a g a i n s t  a  p a r t i c u l a r  l a w ,  a n d  s h e  w a s  
c h a r g e d  w i t h  t h a t ;  w e l l ,  t h e  r e a l  r e a s o n  i s  t h a t  s h e  
g a v e  j u r y  i n f o r m a t i o n  t o  h e r  f e l l o w  j u r o r s .  I n
a n o t h e r  c a s e  t h a t  I  t r i e d  i n  P e n n s y l v a n i a ,  t h e  f o r e m a n  
a t t e m p t e d  t o  g e t  a  j u r o r  o f f  t h e  j u r y  b e c a u s e  h e  
c l a i m e d  t h a t  s h e  i n d i c a t e d  s h e  w o u l d  n o t  f o l l o w  t h e  
l a w  -  w h e n ,  i n  f a c t ,  s h e  h a d  a  p r o b l e m  w i t h  t h e  
g o v e r n m e n t ' s  f a c t s ,  w h i c h  w a s  h e r  d u t y  a s  a  j u r o r .

We h a v e  a  l o t  o f  u n f a i r  l a w s  a b o u t  f i r e a r m s .  Now,  
w h a t  i s  a  f i r e a r m ?  A f i r e a r m  s h o u l d  b e  a  g u n  t h a t
s h o o t s ,  b u t  p e o p l e  h a v e  b e e n  p r o s e c u t e d  f o r  " k i t s "  a n d
f o r  o t h e r  g u n s  t h a t  c o u l d n ' t  b e  f i r e d ,  a n d  t h e  
d e f i c i e n c i e s  g e t  i n s t r u c t e d  a w a y  b y  t h e  p r o s e c u t i o n .  
I  t r i e d  a  hem p c a s e  s e v e r a l  y e a r s  a g o  w h e r e  p e o p l e  
w e r e  p r o s e c u t e d  f o r  p l a n t i n g  s e e d s  t h a t  w e r e  j u s t  b i r d  
f o o d ;  t h e  i n a b i l i t y  t o  r e p r o d u c e  w a s  d e f i n e d  a s  
i n a b i l i t y  t o  s p r o u t ,  a n d  t h a t  d i s t i n c t i o n  w a s ,  a g a i n ,  
i n s t r u c t e d  a w a y ,  a n d  t h e y  w e r e  o n l y  s a v e d  f r o m  
c o n v i c t i o n  b e c a u s e  o n e  o f  t h e  j u r o r s  h a p p e n e d  t o  b e  a  
b i o l o g i s t .

N um ber  1 4 6 2

MS. JOHNSON c o n t i n u e d :

I  d o  a  l o t  o f  w o r k  w i t h  t h e  [ F o o d  a n d  D r u g  
A d m i n i s t r a t i o n  ( F D A ) ] ,  a n d  we g e t  c h a r g e s  o f  
u n a p p r o v e d  n e w  d r u g s  w h en  p e o p l e  a r e  s e l l i n g  v i t a m i n s .  
T h e r e  w a s  a l s o  a  c a s e  i n  T e x a s  w h e r e  a  d o c t o r  w a s  
p r o s e c u t e d  f o r  i n n o v a t i v e  p r o d u c t s  t h a t  h a d  s a v e d  t h e  
l i v e s  o f  c h i l d r e n  w i t h  b r a i n  t u m o r s .  A nd t h e n  we h a v e  
c o n s p i r a c y  -  a s  ( i n d i s c . )  o n c e  w r o t e ,  " t h e  d a r l i n g  o f  
t h e  p r o s e c u t o r ’ s  n u r s e r y " . . . .  A nd  i n  a l l  o f  t h o s e  
c a s e s  j u r o r s  h a d  a  g u t  s e n s e  -  t h e y  f o u n d  i t  o n  t h e i r  
ow n f a c t u a l  f i n d i n g s  -  t h a t  t h e  p e r s o n  h a d  d o n e  
n o t h i n g  m o r a l l y  o r  l e g a l l y  w r o n g ,  b u t  t h e  i n s t r u c t i o n s  
g e t  s o  t e c h n i c a l  t h a t  o n l y  a  v e r y  h i g h l y  s k i l l e d  t r i a l  
a t t o r n e y  a n d  s t r o n g - w i l l e d  j u r o r s  c a n  f i g h t  t h e  
j u d i c i a l  p r e s s u r e  t o  c o n v i c t .

I t  s o m e t i m e s  b e c o m e s ,  a l m o s t ,  d i r e c t i n g  a  v e r d i c t  o f  
c o n v i c t i o n .  T h i s  b i l l  w o u l d  m ake t h a t  i m p o s s i b l e .  
T h e  p o w e r  o f  t h e  j u r y  t o  n u l l i f y  i s  w e l l  r e c o g n i z e d ;  
i t ' s  b e e n  e s t a b l i s h e d  f o r  c e n t u r i e s .  T h r e e  s t a t e s  -
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G e o r g i a ,  M a r y l a n d ,  a n d  I n d i a n a  - s p e c i f i c a l l y  m e n t i o n  
t h i s  p o w e r  a n d  a l l o w  t h e  l a w y e r s  t o  a r g u e  t h a t  t h e  
j u r o r  c a n  j u d g e  t h e  la w  a s  w e l l  a s  t h e  f a c t s ,  a n d  t h i s  
h a s  n o t  r e s u l t e d  i n  a n y  d i s r u p t i o n  o f  t h e i r  c o u r t  
p r o c e e d i n g s .

T h e  b i l l  w o u l d  r e m o v e  A l a s k a  f r o m  t h e  n u m b e r  o f  
j u r i s d i c t i o n s  t h a t  d o  n o t  p e r m i t  s p e c i f i c  j u r y  
i n s t r u c t i o n s  r e g a r d i n g  n u l l i f i c a t i o n .  And I  t h i n k  
i t ' s  a  v e r y  g o o d  b i l l  a n d  w o u ld  b e n e f i t  A l a s k a  
e n o r m o u s l y .  T h i s  i s  a  p o w e r  t h a t  h a s  b e e n  r e c o g n i z e d  
u n i f o r m l y  t h r o u g h o u t  t h e  c o u n t r y ,  a n d  w h i l e  i t ' s  b e e n  
q u e s t i o n e d ,  t h e r e  i s  n o  m e a n s  t o  c o m p e l  a j u r o r  t o  
c o n v i c t .  T h i s  w o u l d  o n l y  m ake t h e  r u l e  c l e a r .  T h e  
j u r o r s  w o u l d  b e  t o l d  e x a c t l y  w h a t  t h e i r  r i g h t s  a n d  
p o w e r s  a r e ,  a n d  i t  w o u l d  e l i m i n a t e  t h e  c o n f u s i o n  a n d  
s o m e  o f  t h e  l i t i g a t i o n  w e ' v e  h a d  c o n c e r n i n g  t h e  
h i s t o r i c  r o l e  o f  j u r i e s .

N um ber  1 3 3 1

DAVID C. BRODY, J . D . ,  P h . D . ;  A s s o c i a t e  P r o f e s s o r  a n d
C o o r d i n a t o r ,  C r i m i n a l  J u s t i c e  P r o g r a m ,  D e p a r t m e n t  o f  P o l i t i c a l
S c i e n c e ,  W a s h i n g t o n  S t a t e  U n i v e r s i t y  S p o k a n e ,  t e s t i f i e d  v i a
t e l e c o n f e r e n c e  i n  s u p p o r t  o f  HB 4 6 3 .  He s a i d :

T h r o u g h  my g r a d u a t e  s c h o o l  t r a i n i n g  a n d  my w o r k  a s  a  
p r o f e s s o r ,  I ' v e  d o n e  a  g r e a t  d e a l  o f  r e s e a r c h ,  b o t h  
l e g a l l y  a n d  s o c i a l - s c i e n t i f i c a l l y ,  r e g a r d i n g  t h e  i s s u e  
o f  j u r y  n u l l i f i c a t i o n .  And I  d o n ' t  b e l o n g  t o  a n y  
o r g a n i z a t i o n ;  I ' m  j u s t  g o i n g  t o  . . .  s p e a k  a b o u t  w h a t  
my r e s e a r c h  h a s  sh o w n  a n d  w h a t  t h e  g e n e r a l  r e s e a r c h  
h a s  s h o w n  r e g a r d i n g  t h e  e f f e c t s  o f  s u c h  a  b i l l  a s  i s  
b e i n g  c o n s i d e r e d  t o d a y .  W i t h o u t  g e t t i n g  i n t o  w h e t h e r  
o r  n o t  i t ' s  l e g a l l y  a p p r o p r i a t e  t o  i n s t r u c t  j u r i e s  
r e g a r d i n g  n u l l i f i c a t i o n  -  b e c a u s e  I  t h i n k  i t  i s  
m a n d a t e d ,  b u t  r e g a r d l e s s  o f  t h a t  p o i n t  -  I  t h i n k  t h a t  
a l m o s t  e v e r y  o n e  w o u l d  a g r e e  t h a t  t h e r e  a r e  t i m e s  w h en  
we w a n t  j u r i e s  t o  n u l l i f y .  T h e r e  a r e  a p p r o p r i a t e  
t i m e s  w h e r e  l a w s  a r e n ’ t  f a i r  w h en  a p p l i e d  a n d  a r e  
i n a p p r o p r i a t e ,  o r  p r o s e c u t o r s  h a v e  o v e r c h a r g e d .  And  
i n  t h o s e  i n s t a n c e s ,  w h i c h  a r e  q u i t e  r a r e ,  we w a n t  t h e  
j u r y  t o  d o  t h e  r i g h t  t h i n g  a n d  s a y ,  " N ot g u i l t y . "

A s  i t  s t a n d s  n o w , w e ' r e  r o l l i n g  t h e  d i c e  h o p i n g  t h a t ,  
i n  s u c h  c a s e s ,  [ t h e ]  j u r o r s  know  t h a t  t h e y  h a v e  t h a t  
r i g h t  -  t h a t  t h e y ' l l  f i g u r e  i t  o u t  t h e m s e l v e s .  And
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t h e  r e a l i t y  o f  t h e  s i t u a t i o n  i s ,  t h e y  d o n ' t  k n ow  t h a t .  
I ' v e  c o n d u c t e d  r e s e a r c h  i n  New Y o r k  s t a t e ,  w h e r e  we  
d i d  a  s u r v e y  o f  r e s i d e n t s  r e g a r d i n g  w h e t h e r  o r  n o t  
t h e y  k n ew  o f  j u r y  n u l l i f i c a t i o n .  And i t  w a s n ' t  w o r d e d  
t h a t  i n a r t i s t i c a l l y ,  b u t  t h a t ' s  e s s e n t i a l l y  w h a t  i t  
c a m e  dow n t o .  And t h e  v a s t  m a j o r i t y  o f  p e o p l e  h a d  n o  
i d e a  w h a t  j u r y  n u l l i f i c a t i o n  i s :  t h e y  h a d  n o  i d e a
t h a t  t h e y  c o u l d  f i n d  s o m e o n e  n o t  g u i l t y  f o r  v a r i o u s  
r e a s o n s  o r  n o  r e a s o n  w h a t s o e v e r .

N um ber 1 0 9 8

MR. BRODY c o n t i n u e d :

S o ,  w h en  we p u t  j u r o r s  i n  a  s i t u a t i o n  w h e r e  we w a n t  
t h e m  t o  d o  s o m e t h i n g ,  w i t h o u t  t e l l i n g  th e m  w h a t  t o  d o ,  
w e ' r e  e s s e n t i a l l y  c a u s i n g  t h e m  a  g r e a t  d e a l  o f  
f r u s t r a t i o n  a n d  d e f e a t i n g  t h e  p u r p o s e s  o f  w h a t  t h e  
j u r y  s y s t e m  i s  a l l  a b o u t .  T h e  j u r y  s y s t e m  i s  
[ d e s i g n e d ]  t o  p u t  t h e  i n d i v i d u a l  c i t i z e n  i n  a  p o s i t i o n  
t o  j u d g e  h i s  p e e r s  a n d  t o  b e  t h e  c o n s c i e n c e  o f  t h e  
c o m m u n i t y ,  a n d  t o  b e  a b l e  t o  d o  t h a t ,  t h e y  h a v e  t o  
k n o w  e x a c t l y  w h a t  t h e y  c a n  d o .  I n  r e a l i t y ,  j u s t  
b e c a u s e  j u r o r s  a r e  t o l d  t h a t  t h e y  h a v e  t h e  p o w e r  t o  
n u l l i f y ,  i t ' s  v e r y ,  v e r y ,  v e r y  r a r e  t h a t  t h e y ' r e  g o i n g  
t o  d o  i t .  T h e r e  a r e n ' t  t o o  m any  p e o p l e  t h a t  s u p p o r t  
m u r d e r e r s  o r  r a p i s t s  a n d  t h i n g s  o f  t h a t  n a t u r e ,  w h e r e  
t h e y ' r e  g o i n g  t o  f i n d ,  b e c a u s e  t h e y  f e e l  l i k e  i t .  
I t ' s  n o t  g o i n g  t o  h a p p e n .  A nd  i t ' s  e s p e c i a l l y  n o t  
g o i n g  h a p p e n  w h e n  y o u  h a v e  u n a n i m o u s - v e r d i c t  
r e q u i r e m e n t s ,  w h e r e  y o u  h a v e  t o  h a v e  12  j u r o r s  a g r e e  
o n  a c q u i t t a l .

I n  my o p i n i o n ,  i f  y o u  h a v e  1 2  p e o p l e  a g r e e  t h a t  a  l a w  
i s  u n j u s t ,  t h a t  i s  t h e  c o n s c i e n c e  o f  t h e  c o m m u n i t y ,  
a n d  t h a t  s h o u l d  t e l l  t h e  l e g i s l a t u r e  -  o r ,  m o r e  
s p e c i f i c a l l y ,  t h e  p r o s e c u t o r  - s o m e t h i n g .  An
i m p o r t a n t  a s p e c t  o f  t h i s ,  w h i c h  a  l o t  o f  p e o p l e  h a v e  
c o n c e r n s  o v e r ,  i s  y o u ' l l  e n d  u p  w i t h  j u r o r s  t h a t  w i l l  
l e t  d r u g  d e f e n d a n t s  o f f  o r  a b o r t i o n  p r o t e s t o r s  o f f  o r  
t h i n g s  o f  t h a t  n a t u r e ,  j u s t  b e c a u s e  t h e y  d o n ' t  f e e l  
[ t h e ]  l a w s  a r e  j u s t .  W e l l ,  we h a v e  j u r y  s e l e c t i o n  

p r o c e s s e s  t h a t  d e a l  w i t h  t h a t : p r o s e c u t o r s  h a v e  a
d u t y  t o  " v o i r  d i r e  t h e  j u r y "  a n d  f i n d  o u t  w h e t h e r  
s o m e o n e  i s  i n  f a v o r  o f  m a r i j u a n a  b e i n g  l e g a l i z e d ,  o r  
s o m e t h i n g  o f  t h a t  n a t u r e .  And i f  t h e y  f i n d  t h a t  o u t ,  
I ' m  s u r e  t h e y  w i l l  u s e  a  p r e e m p t o r y  c h a l l e n g e  o r
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c h a l l e n g e  f o r  c a u s e  t o  r e m o v e  t h a t  j u r o r .  S o ,  t h e
c o n c e r n  t h a t  r u n a w a y  j u r i e s  w i t h  s p e c i f i c  a g e n d a s  w i l l  
t a k e  p l a c e ,  I  f i n d  [ t h a t  t o  b e ]  k i n d  o f  a  s p e c i o u s
a r g u m e n t  b e c a u s e  t h e  p e o p l e  w i t h  t r u e  a g e n d a s  c a n  b e  
w e e d e d  o u t  t h r o u g h  t h e  j u r y  s e l e c t i o n  p r o c e s s .

MR. BRODY, i n  s u m m a t i o n ,  s a i d  o f  HB 4 6 3 :

T h e r e  i s  v e r y  l i t t l e  r i s k  o f  harm  i n v o l v e d  i n  i t .  I t  
w i l l  o n l y  a f f e c t  a  m i n o r i t y  o f  c a s e s ,  a n d  i t  w o n ' t
l e a d  t o  a n  a b u n d a n t  n u m b e r  o f  a c q u i t t a l s ;  i t  w o n ' t  
l e a d  t o  a n a r c h y .  T h e r e  i s  v e r y  l i t t l e  h arm  t h a t  c a n  
b e  d o n e ,  b u t  f o r  i n d i v i d u a l  p e o p l e  a n d  i n d i v i d u a l
c a s e s ,  i t  c a n  b e  t h e  d i f f e r e n c e  b e t w e e n  b e i n g  f r e e  a n d
b e i n g  i n  p r i s o n .  And t h e  l a s t  i t e m  I  m e n t i o n  i s  k i n d  
o f  p o l i t i c a l - s c i e n t i f i c .  I t  i s :  g i v i n g  j u r i e s  t h i s
p o w e r  a n d  l e t t i n g  th e m  kn ow  t h e y  h a v e  t h i s  p o w e r  i s  a  
g o o d  m e s s a g e  t o  s o c i e t y  a n d  t h e  c o m m u n i t y ,  a n d  i t  
g i v e s  p e o p l e  a n  i n c r e a s e d  s e n s e  o f  t r u s t  i n  t h e  
g o v e r n m e n t  -  a n  i n c r e a s e d  s e n s e  o f  t r u s t  i n  t h e  c o u r t
s y s t e m .  [ I t ]  m a k e s  t h e m  f e e l  p a r t  o f  i t ,  w h i c h
i n c r e a s e s  s o c i a l  c a p i t a l ,  w h i c h  c a n  i n c r e a s e  t h e  
c o m m u n i t y  . . .  d e v e l o p m e n t  a n d  m ak e  s o c i e t y  a  m u ch  m o re  
h e a l t h y  p l a c e  f o r  p e o p l e  t o  l i v e .  T h a n k  y o u .

N um ber 1 0 5 4

REPRESENTATIVE JAMES a s k e d  w hy j u r y  n u l l i f i c a t i o n  w a s  
s u p p r e s s e d .

MR. BRODY s a i d  t h a t  t h e r e  a r e  a l o t  o f  t h e o r i e s  r e g a r d i n g  t h a t  
p h e n o m e n o n .  He o f f e r e d  t h a t  t h e  c y n i c  w o u l d  s a y  t h a t  j u d g e s  a n d
l a w y e r s  d i d n ' t  t r u s t  i n d i v i d u a l s  a n d  t h u s  w a n t e d  t o  k e e p  t h e
p o w e r  i n  t h e i r  ow n h a n d s ;  t h e y  d i d n ' t  w a n t  o u t s i d e r s  t o  h a v e  
t h i s  p o w e r .  E s s e n t i a l l y ,  n u l l i f i c a t i o n  i n s t r u c t i o n s  w e r e  
r e q u i r e d  u p  u n t i l  t h e  l a t e  1 8 0 0 s ,  w h e n ,  i n  t h e  c a s e  o f  S p a r f  a n d  
H a n s e n  v .  U . S .  [ 1 5 6  U . S .  51  ( 1 8 9 5 ) ] ,  t h e  [ U . S . ]  S u p r e m e  C o u r t  
s a i d  t h a t  j u r o r s  d o  n o t  h a v e  t h e  r i g h t  t o  n u l l i f y .  Up u n t i l  
t h e n ,  t h e y  d i d ,  h e  e x p l a i n e d .  He n o t e d  t h a t  t h e  l e a d i n g  c a s e  
n o w a d a y s  i s  t h e  [ 1 9 7 2 ]  c a s e ,  U . S .  v .  D o u g h e r t y , a n d  e s s e n t i a l l y  
t h e  a r g u m e n t  u s e d  i s  t h a t  [ j u r y  n u l l i f i c a t i o n ]  w i l l  l e a d  t o  
a n a r c h y ,  t h a t  j u r i e s  w i l l  b e  a c q u i t t i n g  d e f e n d a n t s  l e f t  a n d  
r i g h t  b e c a u s e  t h e y  f e e l  l i k e  i t ,  a n d  w o n ' t  b e  r e i g n e d  i n .  No  
r e s e a r c h  h a s  e v e r  s h o w n  t h a t  w o u l d  e v e r  o c c u r ,  h e  a r g u e d ,  a d d i n g  
t h a t  i n  M a r y l a n d  a n d  I n d i a n a ,  w h e r e  j u r o r s  h a v e  b e e n  i n s t r u c t e d  
c o n s i s t e n t l y  a b o u t  t h e  r i g h t  o f  j u r y  n u l l i f i c a t i o n ,  w i t h  t h e
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e x c e p t i o n  o f  " p o s t  F i n a l  F o u r  r i o t s "  s u c h  p r a c t i c e  h a s  n o t
c r e a t e d  a  p r o b l e m .

CHAIR ROKEBERG n o t e d  t h a t  a c c o r d i n g  t o  i n f o r m a t i o n  i n  m e m b e r s '
p a c k e t s ,  23  s t a t e s  h a v e  j u r y  n u l l i f i c a t i o n  p r o v i s i o n s  i n  t h e i r  
c o n s t i t u t i o n s  s p e c i f i c a l l y  r e l a t e d  t o  l i b e l / s e d i t i o n  c a s e s .  He 
a s k e d  Mr. B r o d y  t o  c o m m e n t .

MR. BRODY s a i d  t h a t  t h o s e  p r o v i s i o n s  i n  t h o s e  c o n s t i t u t i o n s  a r e  
s p e c i f i c a l l y  l i m i t e d  t o  l i b e l  a n d  s e d i t i o n  c a s e s .  He n o t e d ,  
h o w e v e r ,  t h a t  s o m e  c o n s t i t u t i o n s  h a v e  g e n e r a l  j u r y  n u l l i f i c a t i o n  
p r o v i s i o n s ;  f o r  e x a m p l e ,  t h e  M a r y l a n d  c o n s t i t u t i o n  r e q u i r e s  t h a t  
j u r o r s  b e  t h e  j u d g e  o f  b o t h  l a w  a n d  f a c t .  He d i d  a c k n o w l e d g e ,  
h o w e v e r ,  t h a t  i n  t h e  1 9 8 0 s ,  t h e  M a r y l a n d  s u p r e m e  c o u r t  
e s s e n t i a l l y  g o t  r i d  o f  t h a t  p r o v i s i o n  b y  s a y i n g  t h a t  i t  o n l y
a p p l i e d  t o  c a s e s  i n  w h i c h  t h e  s u p r e m e  c o u r t  h a d n ' t  p r e v i o u s l y
d e c i d e d  w h a t  t h e  l a w  i s .  S t a t e s  h a v e  n o t  a p p l i e d  [ j u r y  
n u l l i f i c a t i o n  p r o v i s i o n s ]  t o  c r i m i n a l  p r o s e c u t i o n s ,  h e  o b s e r v e d ,  
a n d  i n  s t a t e s  w h e r e  t h o s e  p r o v i s i o n s  a r e  p a r t  o f  t h e  
c o n s t i t u t i o n ,  j u r o r s '  a b i l i t y  t o  [ e n g a g e  i n  j u r y  n u l l i f i c a t i o n ]  
h a s  b e e n  r e d u c e d  o v e r  t i m e .

Num ber 0 7 7 9

JACK POLSTER, M em b er ,  F u l l y  I n f o r m e d  J u r y  A s s o c i a t i o n  ( F I J A ) , 
t e s t i f i e d  v i a  t e l e c o n f e r e n c e  i n  s u p p o r t  o f  HB 4 6 3 .  He s a i d  h e  
w o u l d  s u g g e s t  t h a t  j u r o r s  h a v e  b o t h  t h e  r i g h t  a n d  t h e  p o w e r  t o  
n u l l i f y  l a w ,  b u t  t h a t  t h e y  h a v e  s i m p l y  n o t  b e e n  m ade a w a r e  o f
t h a t  f a c t  i n  t h e  r e c e n t  p a s t .  He n o t e d  t h a t  f o r m e r l y ,  c h u r c h e s
a n d  p r i v a t e  s c h o o l s  r o u t i n e l y  i n f o r m e d  t h e  c i t i z e n  o f  t h e  r i g h t  
a n d  t h e  o b l i g a t i o n  t o  n u l l i f y .  B a c k  t h e n ,  h e  o b s e r v e d ,  s o c i e t y  
c o n s i d e r e d  i t  a n  o b l i g a t i o n  t o  " a p p l y  n u l l i f i c a t i o n  t o  
c o n s c i e n c e  w h e n  a p p r o p r i a t e . "  A c c o r d i n g  t o  h i s  u n d e r s t a n d i n g  o f  
t h e  S p a r f  [ a n d  H a n s e n ]  d e c i s i o n ,  h e  s a i d ,  i t  w a s  d e t e r m i n e d  t h a t  
t h e  c o u r t  n o  l o n g e r  h a d  t h e  o b l i g a t i o n  t o  i n f o r m  j u r o r s  t h a t  
t h e y  h a d  t h e  r i g h t  t o  n u l l i f y  l a w ;  i n s t e a d ,  j u r o r s  w e r e  
e f f e c t i v e l y  t o l d  t h a t  t h e y  w e r e  e x p e c t e d  t o  com e t o  c o u r t  a s
i n f o r m e d  j u r o r s ,  a l r e a d y  a w a r e  o f  t h e i r  r i g h t s .  He p o s i t e d  t h a t  
i t  i s  s t i l l  q u e s t i o n a b l e  w h e t h e r  t h e  c o u r t s  h a v e  d e t e r m i n e d  t h a t  
t h e  r i g h t  t o  n u l l i f y  d o e s  n o t  e x i s t .

MR. POLSTER r e l a y e d  t h a t  h e  o c c a s i o n a l l y  g o e s  t o  t h e  c o u r t h o u s e  
w h e n  j u r o r s  h a v e  b e e n  c a l l e d  t o  s e r v e ,  a n d  h a n d s  o u t  b r o c h u r e s  
t o  t h e m  b e f o r e  t h e y  h a v e  b e e n  i m p a n e l e d ;  t h e s e  b r o c h u r e s  a r e  p u t  
o u t  b y  F I J A  a n d  p r o v i d e  b a s i c a l l y  t h e  s a m e  i n f o r m a t i o n  b e i n g
p r e s e n t e d  t o  t h e  c o m m i t t e e  r e g a r d i n g  j u r y  n u l l i f i c a t i o n .  He 
n o t e d  o t h e r s  [ i n  t h e  c o m m u n it y ]  r o u t i n e l y  h a n d o u t  t h e s e
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b r o c h u r e s ,  a n d  t h e y  d o  i t  p o l i t e l y  a n d  w i t h o u t  o b s t r u c t i n g  
t r a f f i c .  He s a i d  h e  h a s  n o t i c e d  t h a t  a f t e r  b e i n g  h a n d e d  a  
b r o c h u r e ,  m any p e o p l e  a r e  " p u t  o u t "  b e c a u s e  t h e y  h a v e  n e v e r  b e e n  
i n f o r m e d  a b o u t  j u r y  n u l l i f i c a t i o n ;  t h e  s c h o o l s  h a v e  f a i l e d  i n  
t h a t  r e g a r d .  He r e m a r k e d  t h a t  t h i s  f a i l u r e  o n  t h e  p a r t  o f  
g o v e r n m e n t  s c h o o l s  t o  p r o v i d e  t h i s  i n f o r m a t i o n  i s  s o m e t h i n g  t h a t  
h e  w o u l d  e x p e c t .  T h e  p u r p o s e  o f  F I J A ,  h e  e x p l a i n e d ,  i s  t o  
p r o v i d e  i n f o r m a t i o n  a b o u t  t h e  r i g h t  t o  n u l l i f y  a n d  i t s  
i m p o r t a n c e ;  i n  a d d i t i o n  t o  p r o v i d i n g  b r o c h u r e s ,  F IJ A  a l s o  
c o n d u c t s  s p e a k i n g  e n g a g e m e n t s  f o r  s m a l l  g r o u p s .

MR. POLSTER p r o v i d e d  t h e  f o l l o w i n g  e x a m p l e  o f  j u r y  
n u l l i f i c a t i o n :

Way b a c k  w h e n ,  a  l a r g e  g r o u p  g o t  t o g e t h e r  a n d  
c o n v i n c e d  C o n g r e s s  t h a t  d r i n k i n g  o f  a l c o h o l  
a c t u a l l y ,  i t  w a s  t h e  s e l l i n g ,  m a n u f a c t u r i n g ,  a n d  
d i s t r i b u t i n g  o f  a l c o h o l  -  w a s  i n a p p r o p r i a t e .  A f t e r  a  
w h i l e ,  t h e  f e d s  b e c a m e  s o  u n s u c c e s s f u l  i n  t h e i r  
c o n v i c t i o n s  -  b e c a u s e  o f  t h e  f a c t  t h a t  j u r o r s ,  
c o n s c i o u s  o r  u n c o n s c i o u s l y ,  w e r e  a w a r e  o f  t h e  
p o s s i b i l i t y  o f  j u r y  n u l l i f i c a t i o n ,  [a n d ]  w e r e  s i t t i n g  
o n  j u r i e s  a n d  s a w  t h a t  t h e i r  f r i e n d s  a n d  r e l a t i v e s  
w e r e  i n  e f f e c t  s e l l i n g ,  m a n u f a c t u r i n g ,  [a n d ]  
d i s t r i b u t i n g  i n  v i o l a t i o n  o f  t h e  l a w  a n d  y e t  t h e y  w e r e  
n o t  t r u l y  a  t h r e a t  t o  t h e  c o m m u n i t y .  A nd t h e y  c h o s e  
t o  a c q u i t  o n  t h a t  b a s i s .  A nd e f f e c t i v e l y  t h e  f e d s  h a d  
t o  c o m e  b a c k  t o  t h e  s t a t e s  a n d  b e g  t o  g e t  t h a t  m o n k ey  
o f f  t h e i r  b a c k ,  w h i c h  e v e n t u a l l y  o c c u r r e d ,  a s  y o u  
k n o w .  I ' m  n o t  a  d r i n k e r ,  I  d o n ' t  a p p r o v e  o f  i t ,  [a n d ]
I ' m  r a t h e r  n e u t r a l  o n  t h e  i s s u e ,  b u t  I  am v e r y  
d e f i n i t e l y  i n  f a v o r  o f  t h e  c o n c e p t  o f  j u r y  
n u l l i f i c a t i o n  a p p r o p r i a t e l y  a p p l i e d .

CHAIR ROKEBERG a s k e d  M r. P o l s t e r  w h e t h e r  t h e r e  w a s  a  p a r t i c u l a r  
i n c i d e n t  t h a t  g e n e r a t e d  h i s  i n t e r e s t  i n  t h i s  s u b j e c t .

MR. POLSTER s a i d :  "No, I ' v e  n e v e r  b e e n  i n  c o u r t ;  I  am a  m em ber
o f  t h e  L i b e r t a r i a n  P a r t y ,  [a n d ]  I  w o u l d  t h i n k  t h e  p u r p o s e  o f  
g o v e r n m e n t  i s  t o  p r o t e c t  r i g h t s  r a t h e r  t h a n  g r a n t  p r i v i l e g e . . . . "

N u m b er  0 5 0 7

RUDY VETTER t e s t i f i e d  v i a  t e l e c o n f e r e n c e  i n  s u p p o r t  o f  HB 4 6 3 .  
He s a i d  t h a t  h e  a g r e e s  1 0 0  p e r c e n t  w i t h  e v e r y t h i n g  M s. J o h n s o n  
a n d  M r. K ey  s a i d  a b o u t  j u r y  n u l l i f i c a t i o n .  He r e m a r k e d  t h a t  
b a c k  w h e n  e v e r y o n e  w a s  t o l d  t h a t  t h e  l a w  w a s  t h e  d i v i n e  r i g h t  o f
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k i n g s ,  t h e  M agna C a r t a  g a v e  t h e  p e o p l e  o f  t h e  w o r l d  t h e  f r e e d o m  
t o  c o n t r a d i c t  [ l a w s ]  t h a t  c o n s t i t u t e  a  b r e a c h  o f  c o n s c i e n c e .

N um ber 0 4 1 4

FRANK TURNEY, M em ber , F u l l y  I n f o r m e d  J u r y  A s s o c i a t i o n  ( F I J A ) , 
t e s t i f i e d  v i a  t e l e c o n f e r e n c e  i n  s u p p o r t  o f  HB 4 6 3 .  A f t e r  
t h a n k i n g  R e p r e s e n t a t i v e s  C o g h i l l  a n d  H a y e s  f o r  b r i n g  HB 4 6 3  
f o r t h ,  h e  m e n t i o n e d  t h a t  h e ' d  p r o v i d e d  t h e  c o m m i t t e e  w i t h  a  web  
s i t e  [ a d d r e s s ]  b y  w h i c h  t o  r e t r i e v e  a n  e s s a y  b y  L y s a n d e r  S p o o n e r  
-  " T r i a l  b y  J u r y "  -  a n d  r e m a r k e d  t h a t  Mr. S p o o n e r  i s  o n e  o f  t h e  
g r e a t  h i s t o r i a n s  w i t h  r e g a r d  t o  t h e  r o l e  o f  t h e  j u r y .  He a l s o  
n o t e d  t h a t  h e ' d  s e n t  t h e  c o m m i t t e e  so m e  q u o t a t i o n s  f r o m  t h e  
F o u n d i n g  F a t h e r s  a n d  t h e  c o u r t s  r e g a r d i n g  t h e  r o l e  o f  t h e  j u r y .  
He a c k n o w l e d g e d  t h a t  t h e  F a i r b a n k s  c i t y  f o u n d e r s  h a d  i n t r o d u c e d  
a n d  p a s s e d  a  r e s o l u t i o n  s i m i l a r  t o  HB 4 6 3  a  n u m b e r  o f  y e a r s  a g o  
r e g a r d i n g  t h e  r i g h t s  o f  t h e  j u r y ,  a l t h o u g h  t h e  F a i r b a n k s  [ N o r t h  
S t a r ]  B o r o u g h  a s s e m b l y  f a i l e d  -  b y  t h r e e  v o t e s  - t o  p a s s  a  
s i m i l a r  r e s o l u t i o n .

MR. TURNEY m e n t i o n e d  t h a t  t o  W i l l i a m  P e n n  o n e  c o u l d  a t t r i b u t e  
m any o f  t h e  f r e e d o m s  e n j o y e d  t o d a y :  f r e e d o m  o f  s p e e c h ,  f r e e d o m
o f  a s s e m b l y ,  f r e e d o m  o f  r e l i g i o n ,  a n d  f r e e d o m  o f  t h e  p r e s s .  He 
a c k n o w l e d g e d  a n d  t h a n k e d  Mr. K ey a n d  Ms. J o h n s o n  f o r  t h e i r
t e s t i m o n y  r e g a r d i n g  j u r y  n u l l i f i c a t i o n .  Mr. T u r n e y  s a i d  t h a t  i n  
a d d i t i o n  t o  s u p p o r t i n g  HB 4 6 3 ,  h e  i s  i n  s u p p o r t  o f  a n y  
l e g i s l a t i o n  t h a t  c a l l s  f o r  i n f o r m i n g  t h e  j u r y  o f  i t s  t r u e
r i g h t s ,  p o w e r s ,  a n d  r e s p o n s i b i l i t i e s .  He o p i n e d  t h a t  w h a t  i s  
n e e d e d  i s  a  r e - e d u c a t i o n  o f  t h e  c i t i z e n s  w i t h  r e g a r d  t o  t h i s  
i s s u e .  R e f e r r i n g  t o  [ s u b s e c t i o n ]  ( f )  , w h i c h  s a y s ,  "A p o t e n t i a l  
j u r o r  m ay n o t  b e  e x c u s e d  o r  d i s q u a l i f i e d  f r o m  s e r v i n g  o n  a  j u r y  
b e c a u s e  t h e  j u r o r  e x p r e s s e s  a  w i l l i n g n e s s  t o  e x e r c i s e  a  p o w e r  
g r a n t e d  t o  t h e  j u r y  u n d e r  t h i s  s e c t i o n " ,  h e  i n d i c a t e d  t h a t  t h i s  
[ s u b s e c t i o n ]  i n  p a r t i c u l a r  i s  b a d l y  n e e d e d .  He m e n t i o n e d  t h a t  

h e  h o p e d  t h e  c o m m i t t e e  w o u l d  p a s s  HB 4 6 3 .

N um ber 0 1 9 0

SENATOR DAVE DONLEY, A l a s k a  S t a t e  L e g i s l a t u r e ,  t e s t i f i e d  i n  
s u p p o r t  o f  HB 4 6 3 .  He o p i n e d  t h a t  a s  s o c i e t y  g e t s  m o r e  c o m p l e x ,  
i t  s e e m s  a s  t h o u g h  g o v e r n m e n t s  a r e  m o re  o f t e n  t e l l i n g  A m e r i c a n  
c i t i z e n s  w h a t  t o  d o  r a t h e r  t h a n  t h e  o t h e r  w a y  a r o u n d .  He
e x p r e s s e d  c o n c e r n  t h a t  t h e  j u d i c i a l  b r a n c h ,  o v e r  t h e  y e a r s ,  i s
d r i v i n g  a  w e d g e  b e t w e e n  [ c u r r e n t  p r a c t i c e ]  a n d  t h e  t r u e  m e a n i n g  
a n d  o r i g i n a l  p u r p o s e  o f  t h e  j u r y  s y s t e m .
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CHAIR ROKEBERG a s k e d  S e n a t o r  D o n l e y  w h a t  v a l u e  t h e  l e g i s l a t u r e
h a s ,  t h e n ,  w i t h  r e g a r d  t o  t u r n i n g  o v e r  t o  t h e  p u b l i c  t h e
d e t e r m i n a t i o n  o f  c r i m i n a l  m a t t e r s .

SENATOR DONLEY s a i d :

I  b e l i e v e  i n  t h e  t h e o r y  o f  j u r y  n u l l i f i c a t i o n .  I  d o  
b e l i e v e  t h a t  w h e n  g o v e r n m e n t  g o e s  t o o  f a r ,  I  b e l i e v e
[ t h a t ]  t h e  j u r y  s h o u l d  h a v e  t h e  o p t i o n  t o  m ak e  t h a t

d e c i s i o n .  I  b e l i e v e  i t ' s  t h e  u l t i m a t e  s a f e g u a r d  
b e t w e e n  a  t y r a n n i c a l  g o v e r n m e n t  a n d  j u s t i c e  a n d
f a i r n e s s  w i t h i n  t h e  j u d i c i a l  s y s t e m .  I ' m  a l s o  v e r y  
c o n c e r n e d  a b o u t  t h e  d e v e l o p m e n t  w h e r e  l a w y e r s ,  m o r e  
a n d  m o r e ,  b e c o m e  l i k e  a  r u l i n g  o l i g a r c h y  i n  o u r
s o c i e t y  i n  t h a t  t h e y  c o n t r o l  t h e  c o u r t s  a n d  t h e  c o u r t s
r e a l l y  h a v e  b e e n  m o r e  a n d  m o r e  a c t i n g  w i t h o u t  l i m i t s
o r  b o u n d s  t h a t  w e r e  o r i g i n a l l y  i n t e n d e d  u n d e r  t h e  
U n i t e d  S t a t e s  C o n s t i t u t i o n .  A nd a s  t h e y  a b s o r b  m o r e  
a n d  m o r e  o f  t h e  p o w e r  t o  t h e m s e l v e s ,  t h e y ' v e  t r i e d  t o  
r e d u c e  t h e  r o l e  o f  t h e  j u r y  m o r e  a n d  m o r e  a n d  i n c r e a s e  
t h e  r o l e  o f  l a w y e r s  a n d  j u d g e s .  A nd I  f i n d  t h a t  v e r y  
c o n c e r n i n g ,  a n d  I  t h i n k  t h a t  a  f u l l y  i n f o r m e d  j u r y  i s  
j u s t  a  v e r y  s m a l l ,  b u t  m e a n i n g f u l ,  s t e p  t o w a r d s  
c r e a t i n g  a  b e t t e r  b a l a n c e  i n  t h a t  s y s t e m .

CHAIR ROKEBERG s a i d :  "So  y o u  d o n ' t  t h i n k  w e ' r e  c e d i n g  a n y  o f
o u r  l e g i s l a t i v e  a u t h o r i t y  b y  d o i n g  t h i s ,  b e c a u s e  t h e  u s u r p a t i o n  
o f  o u r  a u t h o r i t y  b y  t h e  c o u r t s  i s  m o r e  e g r e g i o u s  t h a n  g i v i n g  t h e  
a v e r a g e  c i t i z e n  -  a s  a  j u r o r  -  t h e  r i g h t  t o  n u l l i f y  a  l a w .  I s  
t h a t  c o r r e c t ? "

SENATOR DONLEY s a i d :  " E s p e c i a l l y  i n  t h i s  s t a t e  . . . w h e r e  we
d o n ' t  e l e c t  o u r  j u d g e s  a n d  we d o n ' t  c o n f i r m  o u r  j u d g e s . "  He 
o p i n e d  t h a t  s t a t e s  w h i c h  d o  e l e c t  t h e i r  j u d g e s  [ a n d / o r ]  c o n f i r m  
t h e i r  j u d g e s  -  a s  i s  d o n e  a t  t h e  f e d e r a l  l e v e l  -  h a v e  a n  
a d d i t i o n a l  c h e c k  a n d  b a l a n c e  i n  p l a c e .

TAPE 0 2 - 4 1 ,  S ID E  A 
N u m b er  0 0 0 1

SENATOR DONLEY m e n t i o n e d  t h a t  h e  t h i n k s  t h i s  l e a d s  t o  d i f f i c u l t y  
i n  a c h i e v i n g  a  s e p a r a t i o n  o f  p o w e r s  w i t h  t h e  j u d i c i a r y .  He 
o p i n e d ,  h o w e v e r ,  t h a t  t h e  i s s u e  i s  n o t  s o  m uch o n e  o f  s e p a r a t i o n  
o f  p o w e r s  a s  i t  i s  o n e  o f  t h e  p o w e r s  o f  t h e  c i t i z e n s  v e r s u s  
t h e i r  g o v e r n m e n t .  He s a i d  h e  b e l i e v e d  t h a t  [ h a v i n g ]  a  f u l l y  
i n f o r m e d  j u r y  i s  a  v e r y  r e a s o n a b l e  p r o p o s a l  a n d  a l l o w s  c i t i z e n s  
t o  h a v e  a  f i n a l  s a y  i n  w h a t  i s  f a i r .
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REPRESENTATIVE JAMES m e n t i o n e d  t h a t  i t  a p p e a r s  a s  t h o u g h  o n e  o f  
t h e  c o u r t  s y s t e m ' s  c o n c e r n s  i s  t h a t  c o s t s  w i l l  g o  u p  b e c a u s e ,  
s i n c e  t h e  p u b l i c  w i l l  b e  a w a r e  o f  n u l l i f i c a t i o n ,  n o  o n e  w i l l  b e  
w i l l i n g  t o  p l e a  b a r g a i n ,  a n d  s o  e v e r y t h i n g  w i l l  h a v e  t o  g o  a l l  
t h e  w a y  t h r o u g h  t h e  c o u r t  s y s t e m .

SENATOR DONLEY s a i d :

O b v i o u s l y ,  t h e  c o u r t s  h a v e  t h e  b e s t  o f  a l l  w o r l d s  now :
. . .  t h e y  g e t  t o  d e t e r m i n e  w h a t  t h e i r  p o w e r s  a r e .  A nd  
t h e  l a w y e r s :  y o u  k n o w , we a l l  h a v e  a  l i c e n s e  t o
p r a c t i c e  l a w ,  a n d  t h a t  g e t s  u s  p a s t  t h e  b a r  a n d  m a k e s  
u s ,  . . .  w i t h i n  t h e  j u d i c i a l  s y s t e m  . . . ,  m ore  
i n f l u e n t i a l  t h a n  t h e  a v e r a g e  c i t i z e n .  A nd I ' m  v e r y  
c o n c e r n e d  a b o u t  t h a t .  And I  c a n  s e e  w h e r e  t h e  j u d g e s  
a n d  t h e  l a w y e r s  d o n ' t  w a n t  t h e i r  p o w e r  t a k e n  a w a y  f r o m  
t h e m ,  b u t  I  r e a l l y  b e l i e v e  t h a t  t h i s  i s  a  d e m o c r a c y  
a n d  n o t  a n  o l i g a r c h y ,  a n d  i t  s h o u l d n ' t  b e  a n  o l i g a r c h y  
r u n  b y  j u s t  l a w y e r s :  i t  s h o u l d  b e  r u n  b y  t h e  p e o p l e .
. . .  I  t h i n k  t h i s  i s  a f a i r  p r o p o s a l .  . . .  When y o u  g o  

b a c k  o v e r  t h e  h i s t o r y  o f  t i m e ,  . . .  t h e  j u r i e s  h a v e  
b e c o m e  a l m o s t  t h e  o p p o s i t e  o f  w h a t  t h e y ' r e  i n t e n d e d  t o  
b e  i n  t h e  f i r s t  p l a c e .  . . .

When t h e  j u r i e s  w e r e  f i r s t  c r e a t e d  i n  t h e  E n g l i s h  
s y s t e m ,  t h e y  w e r e  t y p i c a l l y  p e o p l e  w ho  k n e w  s o m e t h i n g  
a b o u t  t h e  c a s e  -  t h e y  w e r e  p e o p l e  w ho w e r e  w i t n e s s e s ,  
t h e y  w e r e  p e o p l e  w ho k n e w  t h e  p a r t i e s  i n  t h e  c a s e  - 
t h a t ' s  how  t h e y  w e r e  s e l e c t e d .  A nd o v e r  t i m e ,  a s  t h e  
j u d i c i a r y  w a n t e d  t o  e x e r t  i t s  p o w e r  m o r e  a n d  m o r e  o v e r  
t h e  c i t i z e n s ,  t h a t  w h o l e  p h i l o s o p h y  c h a n g e d .  A nd now ,  
my g o o d n e s s ,  i f  y o u  know a n y t h i n g  a b o u t  t h e  c a s e ,  t h a t  
b e c o m e s  g r o u n d s  f o r  y o u  n o t  b e i n g  a l l o w e d  t o  e v e n  s i t  
o n  t h e  c a s e  o r  t o  b e  a  c i t i z e n  t h a t  p a r t i c i p a t e s  i n  
t h e  j u r y  p r o c e s s .  I t ' s  c o m e  f u l l  c i r c l e  f r o m  w h e r e  i t  
w a s  o r i g i n a l l y  i n t e n d e d  t o  b e ,  a n d  I  d o n ' t  n e c e s s a r i l y  
s u p p o r t  t h a t .

SENATOR DONLEY c o n c l u d e d :

I  t h i n k  t h e r e  a r e  r e a s o n a b l e  c o n t r o l s  o v e r  who s h o u l d  
s i t  o n  j u r i e s  a n d  [ t o ]  p r e v e n t  c o n f l i c t s  o f  i n t e r e s t  
a n d  e n s u r e  f a i r n e s s ;  a t  t h e  s a m e  t i m e ,  i f  y o u  l o o k  
s y s t e m i c a l l y  b a c k  o v e r  t i m e ,  y o u  c a n  s e e  how  we g o t  
h e r e .  A nd  I  d o n ' t  t h i n k  i t ' s  [ n e c e s s a r i l y ]  t h e  b e s t  
s o l u t i o n  . . .  t o  k e e p  t h e  j u r y  f r o m  k n o w i n g  r e l e v a n t ,
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a p p r o p r i a t e  f a c t s .  And i t  s e e m s  l a w y e r s  m o r e  a n d  m o r e  
w a n t  t o  m a n i p u l a t e  t h e  s y s t e m  t o  d o  t h a t ,  a n d  I  j u s t  
s i m p l y  d i s a g r e e  w i t h  i t .  I  s u p p o r t  t h e  l e g i s l a t i o n .

N um ber  0 2 8 0

KEANE-ALEXANDER CRAWFORD t e s t i f i e d  v i a  t e l e c o n f e r e n c e  i n  s u p p o r t  
o f  HB 4 6 3 .  He s a i d :

F i r s t ,  a n d  I  m ean  t h i s  w i t h  a b s o l u t e  d e f e r e n c e  a n d  t h e  
u t m o s t  r e s p e c t ,  t h e  l e g i s l a t u r e  d o e s n ' t  m a k e  l a w  a n d  
r e a l l y  c a n ' t  m ake l a w ,  a n y  m o r e  t h a n  a  g o l d  m i n e r  
m a k e s  g o l d .  A l l  l a w s  a r e ,  a l r e a d y  -  a n d
R e p r e s e n t a t i v e  C o g h i l l  m e n t i o n e d  i t  a n d  i t ' s  m e n t i o n e d  
t h r o u g h o u t  o u r  D e c l a r a t i o n  i f  I n d e p e n d e n c e  -  t h e  l a w s  
o f  n a t u r e  a n d  n a t u r e ' s  g o d  a l r e a d y  e x i s t .  A nd a l l  I  
c a n  a s k  y o u  a s  t h e  l e g i s l a t u r e  t o  d o  i s  t o  c h o o s e  t o  
r e c o g n i z e  t h a t  l a w .  T h i s  b i l l  r e a l l y  i s n ' t  g o i n g  t o  
g i v e  a n y b o d y  a n y  r i g h t s  i f  i t  p a s s e s ;  a l l  i t ' s  g o i n g  
t o  d o  i s  r e c o g n i z e  t h e  r i g h t  t h a t  d o e s  e x i s t ,  h a s  
e x i s t e d ,  a n d  w i l l  a l w a y s  e x i s t  ' t i l  t h e  e n d  o f  t i m e  
w h i l e  t h e r e ' s  p e o p l e  o n  t h i s  e a r t h .  . . .  I t ' s  t h e  l a s t  
b a r r i e r  t h e  c i t i z e n  h a s . . . .  A nd  t r i a l  b y  j u r y  i s  v e r y  
i m p o r t a n t ,  a n d  [HB 4 6 3 ]  w o n ' t  r e a l l y  d o  e v e r y t h i n g  - 
t h e r e ' s  l o t s  o f  l i t t l e  . . .  [ p r o b l e m s  t o  s o l v e ]  -  b u t  
i t ' s  g o o d ,  a n d  I  l i k e  i t ,  a n d  I ' d  r e a l l y  a p p r e c i a t e  i t  
i f  t h e  l e g i s l a t u r e  t o o k  t h e i r  t i m e  t o  r e c o g n i z e  t h i s  
r i g h t . T h a n k  y o u .

N um ber 0 4 2 0

MARY JANE OWENS t e s t i f i e d  v i a  t e l e c o n f e r e n c e  i n  s u p p o r t  o f  HB 
4 6 3 .  S h e  s a i d  s i m p l y  t h a t  i t  i s  b o u n d  t o  b e  a  b e n e f i t  t o  t h e  
c i t i z e n s h i p  a n d  t o  t h e  [ l e g i s l a t u r e ]  i n  b e i n g  a b l e  t o  e v a l u a t e  
" w h a t  y o u ' r e  d o i n g . "  "You c a n ' t  r e a l l y  s a y  y o u  h a v e  a  
g o v e r n m e n t  b y  t h e  p e o p l e  w h en  t h e  p e o p l e  a r e  n o t  a l l o w e d  t h e i r  
v o i c e  i n  s u c h  a  b a s i c  m a t t e r , "  s h e  a d d e d .

N um ber 0 4 8 0

PATRICIA MICHL, J . D . ; Member B o a r d  o f  D i r e c t o r s ,  F u l l y  I n f o r m e d  
J u r y  A s s o c i a t i o n  ( F I J A ) , t e s t i f i e d  v i a  t e l e c o n f e r e n c e  i n  s u p p o r t  
o f  HB 4 6 3 .  S h e  c o m m en d ed  R e p r e s e n t a t i v e  C o g h i l l  [ f o r  s p o n s o r i n g  
HB 4 6 3 ] ,  s a i d  s h e  f u l l y  s u p p o r t e d  i t ,  a n d  u r g e d  t h e  c o m m i t t e e  t o  
d o  s o  a s  w e l l .  S h e  s a i d :
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F i r s t  o f  a l l ,  I ' d  l i k e  t o  p o i n t  o u t  t h a t  i n  o u r  
c o u n t r y  t o d a y ,  m any p e o p l e  f e e l  d i s e n f r a n c h i s e d  a n d  
d i s c o n n e c t e d  f r o m  t h e i r  g o v e r n m e n t .  T h i s  l e g i s l a t i o n  
w i l l  h e l p  c i t i z e n s  f e e l  p r o u d e r  t o  b e  c i t i z e n s  a n d  t o  
s e r v e  o n  j u r i e s .  T h i s  l e g i s l a t i o n  p r e s e r v e s  t h e  
i n t e g r i t y  o f  t h e  j u r y  s y s t e m ,  w h i c h  h a s  b e e n  e r o d e d  - 
a s  h a s  b e e n  p o i n t e d  o u t  n u m e r o u s  t i m e s  i n  t h i s  
t e s t i m o n y  t o d a y .  S p e c i f i c a l l y ,  i n  s u b s e c t i o n  ( f ) , we  
r e f e r  t o  t h e  f a c t  t h a t  a  p o t e n t i a l  j u r o r  c a n n o t  b e  
d i s q u a l i f i e d  o r  e x c u s e d  b e c a u s e  o f  t h e i r  w i l l i n g n e s s  
t o  e x e r c i s e  t h i s  p o w e r .

R i g h t  n o w  w h a t  w e ' r e  d o i n g  i s  we a r e  t a k i n g  p e o p l e  o f f  
j u r i e s  b e c a u s e  t h e y  e x h i b i t  a  w i l l i n g n e s s  t o  j u d g e  t h e  
l a w ,  o r  a  p r o p e n s i t y  t o  j u d g e  t h e  l a w  o r  b e  c r i t i c a l  
o f  t h e  l a w ;  w e ' r e  a c t u a l l y  l o s i n g  o u r  v e r y  b e s t  a n d  
m o s t  c o n s c i e n t i o u s  j u r o r s  b e c a u s e  o f  t h e  p r e s e n t  v o i r  
d i r e  p r a c t i c e s ,  a n d  s u b s e c t i o n  ( f )  w o u l d  e l i m i n a t e  
t h a t .  A l s o ,  r e g a r d i n g  t h e  j u d g e ,  I  t h i n k  t h e r e ' s  b e e n  
s o m e  c o n c e r n  e x p r e s s e d  b y  t h e  c o m m i t t e e  a b o u t  t h e  r o l e  
o f  t h e  j u d g e  [a n d ]  t h e  l e g i s l a t u r e .  T h i s  s t a t u t e  d o e s  
n o t  a l l o w  t h e  j u r y  t o  r e p e a l  l a w s ;  i t  m e r e l y  a l l o w s  
t h e  j u r y  t o  s i t  i n  j u d g m e n t  o f  o n e  d e f e n d a n t  o n  o n e  
c a s e .  B u t ,  o f  c o u r s e ,  i f  y o u  h a v e  a  s e r i e s  o f  
a c q u i t t a l s  o r  h u n g  j u r i e s  i n  a  p a r t i c u l a r  a r e a  o f  t h e  
l a w ,  t h e n  we h a v e  a  v e r y  i n s t i t u t i o n a l i z e d  m e s s a g e  
b e i n g  s e n t  y o u ,  t h e  l e g i s l a t o r s ,  s o  y o u  c a n  t a k e  
a p p r o p r i a t e  a c t i o n  o n  t h a t  l a w .

A n d  a l s o  I ' d  l i k e  t o  p o i n t  o u t  t h a t  we a l r e a d y  h a v e  
j u r y  n u l l i f i c a t i o n  c o d i f i e d  i n  a l m o s t  e v e r y  s t a t e :  
o u r  s e l f - d e f e n s e  l a w s ,  r i g h t  n o w , a r e  a c t u a l l y  j u r y  
n u l l i f i c a t i o n .  T h e y ' r e  s a y i n g  t h a t ,  y e s ,  t h e r e  w a s  a  
c r i m e  c o m m i t t e d ,  t e c h n i c a l l y ,  b u t  t h e r e  w a s  a  v e r y  
g o o d  r e a s o n  f o r  t h a t  c r i m e  b e i n g  c o m m i t t e d  a n d ,  
t h e r e f o r e ,  t h e  d e f e n d a n t  s h o u l d  b e  b l a m e l e s s .  We a l s o  
h a v e  t h e  p r i v i l e g e  o f  n e c e s s i t y ;  we h a v e  t h e  b a t t e r e d  
w o m a n 's  s y n d r o m e  - t h a t  u s u a l l y  i s  w h e r e  a  b a t t e r e d  
p e r s o n  h a s  a s s a u l t e d  t h e  a b u s e r  o r  k i l l e d  t h e  a b u s e r ,  
a n d  t h e  p e r s o n  i s  a l l o w e d  t o  m ake a r g u m e n t s  t o  t h e  
j u r y  r e g a r d i n g  t h e  r e a s o n s  f o r  d o i n g  t h a t  - a n d  t h a t  
i s  r e a l l y  j u r y  n u l l i f i c a t i o n .  S o  i t ' s  n o t h i n g  n e w .

N u m b er  0 6 6 7

MS. MICHL c o n c l u d e d :

HOUSE JUD COMMITTEE - 3 6 - A p r i l  3 ,  2 0 0 2



And i n  t h e  s t a t e  o f  W a s h i n g t o n  we h a v e ,  a c t u a l l y ,  a  
n u l l i f i c a t i o n  s t a t u t e  t h a t  a l l o w s  . . .  - f o r  m any
r e a s o n s ,  l i k e  I  t h i n k  t h e r e  a r e  a p p r o x i m a t e l y  12
r e a s o n s  s t a t e d  i n  t h e  s t a t u t e  -  f o r  p r o s e c u t o r s  n o t  t o  
p r o s e c u t e  a  c a s e  e v e n  t h o u g h  t h e  s t a t u t o r y  e l e m e n t s  
h a v e  b e e n  m e t .  S o  t h e  p r o s e c u t o r s  a r e  a l l o w e d  t o  
e x e r c i s e  m e r c y ,  a n d  I f e e l  t h e  j u r o r s  s h o u l d  b e
a l l o w e d  t o  e x e r c i s e  m e r c y  a l s o .  T h e  j u r y  i s  r e a l l y  
t h e  f o r t h  b r a n c h  o f  g o v e r n m e n t .  I t ' s  o n e  o f  t h e  v e r y  
i m p o r t a n t  s a f e g u a r d s  t h a t  w e h a v e  r e g a r d i n g  o u r  l a w s ,  
a n d  I  u r g e  y o u  t o  s u p p o r t  t h i s  m e a s u r e .  T h a n k  y o u .

CHAIR ROKEBERG a s k e d  M s. M i c h l  t o  com m ent o n  t h e  U . S .  S u p r e m e  
C o u r t ' s  c u r r e n t  p o s i t i o n  i n  l i g h t  o f  t h e  S p a r f  a n d  H a n s e n  a n d
D o u g h e r t y  d e c i s i o n s .

MS. MICHL s a i d :

I  b e l i e v e  i n  S p a r f  a n d  H a n s e n  t h e  S u p r e m e  C o u r t  s a i d  
t h a t  t h e  j u r y  h a s  t h e  p o w e r  t o  n u l l i f y  t h e  l a w ,  b u t  
n o t  t h e  r i g h t ;  i n  o t h e r  w o r d s  . . .  t h e y  s h o u l d n ' t  b e
t o l d  a b o u t  i t ,  b u t  t h e y  a l w a y s  h a v e  t h e  p o w e r  t o  d o
t h a t .  And t h e n  [ i n ]  D o u g h e r t y , t h e  U . S .  S u p r e m e  C o u r t  
s a i d  . . . ,  "We d o n ' t  n e e d  t o  i n f o r m  t h e  j u r y  a b o u t  
t h e i r  r i g h t  o r  t h e i r  p o w e r  t o  j u d g e  t h e  l a w  b e c a u s e  
t h e y  a l r e a d y  kn ow  a b o u t  i t ;  i t ' s  j u s t  i n h e r e n t  i n  t h e  
p r o c e s s  o f  b e i n g  p a r t  o f  t h e  j u r y . "  A nd  o f  c o u r s e
t h i s  i s  v e r y  f a l l a c i o u s  r e a s o n i n g ,  a n d  t h i s  i s  n o t  
r e a l l y  g o o d  l a w ;  i t ' s  n o t  h e a l t h y  f o r  o u r  c o u n t r y .

CHAIR ROKEBERG a s k e d  i f  t h e r e  h a v e  s i n c e  b e e n  o t h e r  s u c h  c a s e s
b e f o r e  t h e  S u p r e m e  C o u r t .

MS. MICHL s a i d  t h a t  t h e r e  h a v e  b e e n  o t h e r  c a s e s ,  am ong th e m  a  
f e d e r a l  c a s e  t h a t  c a m e  o u t  o f  New Y o r k ,  b u t  a c k n o w l e d g e d  t h a t  
" n o n e  o f  t h e m  h a v e  b e e n  p o s i t i v e  c a s e s  -  t h e y ' v e  b e e n  b a d  c a s e s  
-  t h a t ' s  w h y  w e ' r e  u r g i n g  y o u  t o  t u r n  t h e  c o r n e r  h e r e . "  S h e  
e x p l a i n e d  t h a t  t h e  New Y o rk  c a s e  i n v o l v e d  t h e  c o u r t ' s  i n v a d i n g  
t h e  p r i v a c y  a n d  t h e  s a n c t i t y  o f  t h e  j u r y  r o o m ,  a n d  a c t u a l l y
y a n k i n g  a  j u r o r  o f f  t h e  j u r y  b e c a u s e  h e  d e c l a r e d  i n  t h e  j u r y
r o o m , d u r i n g  t h e  d e l i b e r a t i o n s ,  t h a t  h e  w a s  n o t  g o i n g  t o  a p p l y
t h e  l a w  b e c a u s e  h e  d i d n ' t  b e l i e v e  t h e  l a w  w a s  a  j u s t  l a w .  And
t h e  c o u r t  a c t u a l l y  t o o k  t h i s  p e r s o n  o f f  t h e  j u r y  -  i n  t h e  c a s e  
o f  U . S .  v .  T h o m a s -  a n d  t h e  j u r y  c a m e  i n  w i t h  a  v e r d i c t  w i t h  
o n l y  [1 1 ]  j u r o r s .  S h e  n o t e d  t h a t  t h e r e  w a s  a l s o  a  c a s e  i n  
C a l i f o r n i a  -  P e o p l e  v .  W i l l i a m s  -  i n  w h i c h  t h e  v e r d i c t  w a s  
d e l i v e r e d  w i t h  o n l y  11  j u r o r s  b e c a u s e  o f  o n e  j u r o r ' s  w i l l i n g n e s s
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- a n d  e x p r e s s i n g  t h a t  w i l l i n g n e s s  -  t o  j u d g e  t h e  l a w .  S h e  
o p i n e d  t h a t  t h e s e  a r e  e x a m p l e s  o f  v e r y  b a d  t e n d e n c i e s ,  w h i c h  HB 
4 6 3  w o u l d  c o r r e c t  -  a t  l e a s t  i n  A l a s k a .

N um ber 0 9 0 0

THOMAS STAHL, M em ber, B o a r d  o f  D i r e c t o r s ,  F u l l y  I n f o r m e d  J u r y  
A s s o c i a t i o n  ( F I J A ) , t e s t i f i e d  v i a  t e l e c o n f e r e n c e  i n  s u p p o r t  o f  
HB 4 6 3 .  He f i r s t  c l a r i f i e d  t h a t  "S p a r f  [ a n d  H a n s e n ]  i s  t h e  
U n i t e d  S t a t e s  S u p r e m e  C o u r t ’ s  l a s t  w o r d ,  t h e  D o u g h e r t y  c a s e  w a s  
a  DC C i r c u i t  c a s e ,  a n d  t h e  U . S .  [ v . ]  T h om as i s  a S e c o n d  C i r c u i t  
c a s e . "  T h u s ,  t h e  U . S .  [ S u p r e m e ]  C o u r t ' s  l a s t  o f f i c i a l  w o r d  i s  
S p a r f  a n d  H a n s e n , 1 8 9 5 .  He t h e n  m e n t i o n e d  t h a t  h e  i s  a  r e t i r e d  
a t t o r n e y  w ho f o r m e r l y  p r a c t i c e d  i n  M a s s a c h u s e t t s ,  w h e r e  h e  f i r s t  
b e c a m e  i n v o l v e d  w i t h  F I J A  d u r i n g  t h e  t i m e  o f  t h e  R o b e r t a  S h a f f e r  
(p h )  t r i a l .  He r e c o u n t e d  t h a t  M s. S h a f f e r  k i l l e d  a n  a t t a c k e r  
a n d  w a s  c h a r g e d  w i t h  f i r s t  d e g r e e  m u r d e r ,  b u t  t h e  j u r y  c o n v i c t e d  
h e r  o f  s e c o n d  d e g r e e  m u r d e r .  T h e  t r i a l  j u d g e ,  h o w e v e r ,  f o r b a d e  
M s. S h a f f e r  f r o m  r a i s i n g  a  s e l f - d e f e n s e  a r g u m e n t ,  a n d  t h i s  
j u d g e ' s  d e c i s i o n  w a s  u p h e l d  d u r i n g  t h e  a p p e a l  p r o c e s s .  B e c a u s e  
o f  t h i s  d e c i s i o n ,  M s. S h a f f e r  " w e n t  a w a y  f o r  2 0  y e a r s "  f o r  
s o m e t h i n g  t h a t  s h e  w o u l d  p r o b a b l y  n e v e r  h a v e  e v e n  b e e n  c h a r g e d  
w i t h  i n  A l a s k a  o r  W a s h i n g t o n .  He s a i d  t h a t  a f t e r  s e e i n g  t h e  
c o n s c i e n c e  o f  t h e  c o m m u n i t y  v i o l a t e d  i n  t h a t  m a n n e r  h e  b e c a m e  
i n v o l v e d  w i t h  t h e  F I J A .

MR. STAHL s a i d  HB 4 6 3  s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  d e f e n d a n t s  
g e t  t o  t e l l  t h e i r  w h o l e  s t o r y  -  n o t  t h a t  d e f e n d a n t s  s h o u l d n ' t  b e  
c o n v i c t e d  a f t e r  t h e y  t e l l  t h e i r  w h o l e  s t o r y ,  h e  a d m i t t e d ,  b u t  
t h e y  s h o u l d  a t  l e a s t  h a v e  t h a t  r i g h t ;  t h e  j u r o r s  s h o u l d  com e
a w a y  f r o m  t h e  p r o c e s s  f e e l i n g  l i k e  t h e y  h a v e  a t  l e a s t  h e a r d  t h e
w h o l e  s t o r y  a n d  l i k e  t h e i r  v e r d i c t  r e a l l y  r e p r e s e n t s  t h e i r  t r u e  
d e c i s i o n .  He o p i n e d  t h a t  HB 4 6 3  a c c o m p l i s h e s  t h o s e  g o a l s ,  a n d
t h a t  p a s s i n g  i t  w i l l  s e r v e  t o  v a l i d a t e  t h e  [ j u d i c i a l ]  s y s t e m .
He p o s i t e d  t h a t  j u r o r s '  i n t e r p r e t a t i o n  o f  t h e  l a w  i s  p r o b a b l y
c l o s e r  t o  w h a t  t h e  l e g i s l a t u r e ' s  i n t e n t  i s  t h a n  w h a t  t h e
j u d i c i a r y  i n t e r p r e t s  i t  t o  b e .

N u m b er  1 0 7 7

MR. STAHL p o i n t e d  o u t  t h a t  t h e r e  a r e  s t i l l  a  l o t  o f  j u r y
n u l l i f i c a t i o n  p r o v i s i o n s  i n  t h e  s t a t e  c o n s t i t u t i o n s .  T h e r e  a r e  
f o u r  e x p l i c i t  o n e s  i n  M a r y l a n d ,  I n d i a n a ,  G e o r g i a ,  a n d  O r e g o n  
t h a t  s a y  t h a t  t h e  j u r y  s h o u l d  d e t e r m i n e  t h e  l a w  i n  a l l  c r i m i n a l  
c a s e s .  G r a n t e d ,  h e  a d d e d ,  t h e  c o u r t s  d o  n o t  a p p l y  t h o s e  
p r o v i s i o n s ,  b u t  t h e y  a r e  B t i l l  o n  t h e  b o o k s .  He n o t e d  t h a t
t h e r e  a r e  2 0  o t h e r  s t a t e s  t h a t  h a v e  d e c l a r e d  t h a t  t h e  j u r y  s h a l l
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j u d g e  t h e  l a w  i n  " s e d i t i o u s  l i b e l "  c a s e s ,  w h i c h  a r e  f r e e - s p e e c h  
c a s e s  o r  F i r s t  A m endm ent c a s e s ,  i n  w h i c h  s o m e o n e  i s  c r i t i c i z i n g  
t h e  g o v e r n m e n t .  He r e l a y e d  t h a t  w i t h  r e g a r d  t o  s e d i t i o u s  l i b e l  
c a s e s ,  t h e  c o n s t i t u t i o n s  o f  D e l a w a r e ,  N o r t h  D a k o t a ,  K e n t u c k y ,  
P e n n s y l v a n i a ,  a n d  T e x a s  h a v e  a n  a d d i t i o n a l  p h r a s e  w h i c h  s a y s ,  
" a s  i n  a l l  o t h e r  c a s e s . "  He s u r m i s e d  t h i s  t o  m ea n  t h a t  t h e  j u r y  
w o u l d  j u d g e  t h e  l a w  i n  s e d i t i o u s  l i b e l  c a s e s ,  a s  i n  a l l  o t h e r  
c a s e s .  He a d d e d  t h a t  T e n n e s s e e ' s  c o n s t i t u t i o n  u s e s  t h e  p h r a s e ,  
" a s  i n  o t h e r  c r i m i n a l  c a s e s . "

MR. STAHL o p i n e d  t h a t  t h e  l a n g u a g e  i n  t h e  a f o r e m e n t i o n e d  
c o n s t i t u t i o n s  i s  a  s t r o n g  i n d i c a t i o n  t h a t  j u r y  n u l l i f i c a t i o n  h a d  
a  v e r y  h i g h  v a l u e  am on g  e a r l y  A m e r i c a n s . He o f f e r e d  t h a t  b y  
j u s t  t a k i n g  t h e  w o r d s  i n  t h o s e  c o n s t i t u t i o n s  "on  t h e i r  f a c e , " 
j u r y  n u l l i f i c a t i o n  s t i l l  e x i s t s  a s  a  r i g h t ,  a n d  t h e  j u d i c i a l  
i n t e r p r e t a t i o n s  a r e  w r o n g .  He s a i d  t h a t  HB 4 6 3  p r o v i d e s  
A l a s k a ' s  l e g i s l a t u r e  w i t h  t h e  c h a n c e  t o  f u l f i l l  t h e  o r i g i n a l  
i n t e n t  o f  t h e  f r a m e r s  o f  s e v e r a l  c o n s t i t u t i o n s ,  w h i c h  w a s  t h a t  
j u r i e s  s h o u l d  j u d g e  b o t h  l a w  a n d  f a c t .

MR. STAHL, o n  t h e  i s s u e  o f  w h e t h e r  HB 4 6 3  w i l l  i n c r e a s e  c o s t s ,  
o f f e r e d  t h a t  i t  w i l l  s a v e  a  l o t  o f  m o n e y  b e c a u s e  " p r o s e c u t o r s  
w i l l  q u i c k l y  l e a r n  t h a t  t h e y  s h o u l d n ' t  e v e n  b r i n g  c a s e s  [ t o  
t r i a l ]  t h a t  t h e  c o m m u n i t y  d o e s  n o t  s u p p o r t . "  He o p i n e d  t h a t  h a d  
j u r y  n u l l i f i c a t i o n  b e e n  e x p l i c i t l y  p r o v i d e d  f o r  i n  M a s s a c h u s e t t s  
i n  1 9 7 5 ,  M s .  S h a f f e r  w o u l d  n e v e r  h a v e  e v e n  b e e n  c h a r g e d  w h e n  s h e  
d e f e n d e d  h e r s e l f  a n d  h e r  s m a l l  c h i l d r e n  a g a i n s t  "a p s y c h o p a t h  
w i t h  a  k n i f e . "  He s a i d  t h a t  HB 4 6 3  w i l l  a l s o  s a v e  m o n e y  b e c a u s e  
t h e r e  w i l l  b e  f e w e r  a p p e a l s  f r o m  d e f e n d a n t s ,  s i n c e  t h e y  w i l l  
h a v e  h a d  t h e i r  f u l l  s a y  d u r i n g  t h e  o r i g i n a l  j u r y  t r i a l ,
i n c l u d i n g  o f f e r i n g  t h e i r  own i n s t r u c t i o n s  t o  t h e  j u r y .

CHAIR ROKEBERG i n s t r u c t e d  t e l e c o n f e r e n c e  p a r t i c i p a n t s  t o  f a x  a n y  
w r i t t e n  t e s t i m o n y  t o  t h e  c o m m i t t e e .  [ P e r  t h e s e  i n s t r u c t i o n s ,  
P a t r i c k  D a l t o n ,  S h a r o n  V . D a l t o n ,  a n d  S e y m o u r  M i l l s  p r o v i d e d
w r i t t e n  t e s t i m o n y . ]

N u m b er  1 2 4 8

SIDNEY K. BILLINGSLEA, A t t o r n e y ;  P r e s i d e n t ,  B o a r d  o f  G o v e r n o r s ,  
A l a s k a  A c a d e m y  o f  T r i a l  [ L a w y e r s ]  (A A T L ), t e s t i f i e d  v i a
t e l e c o n f e r e n c e  i n  o p p o s i t i o n  t o  HB 4 6 3 .  S h e  s a i d :

T h e  w a y  t h e  l a w  p r e s e n t l y  w o r k s ,  t h e  w a y  t h e  s y s t e m  
p r e s e n t l y  w o r k s ,  i s  t h a t  t h e  p o l i c e  a r r e s t  s o m e b o d y  - 
t h e y  c h a r g e  s o m e b o d y  w i t h  a  c r i m e  t h a t ' s  i n  t h e
s t a t u t e  b o o k s .  T h e  d i s t r i c t  a t t o r n e y ' s  o f f i c e  s c r e e n s
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w h a t  t h e  p o l i c e  o f f i c e r s  p r o p o s e  t o  t h e m ,  a n d  t h e y  
e l e c t  w h i c h  c h a r g e s  t o  b r i n g  a g a i n s t  a n  i n d i v i d u a l ,  
f r o m  t h e  s t a t u t e  b o o k .  T h e  d e f e n s e  r e a l l y  i s  i n  a  
r e a c t i o n a r y  p o s t u r e  a t  t h a t  p o i n t .  I f  t h e  d e f e n d a n t  
c h o o s e s  t o  t r y  t h e  c a s e ,  t h e  j u r y ,  t h e n ,  i s  l e g a l l y  
t h e  j u d g e  o f  t h e  f a c t s  a n d  w h e t h e r  t h e  f a c t s  m e e t  t h e  
l a w s  -  t h e  sa m e  l a w s  t h a t  y o u  a l l  a r e  dow n  t h e r e  
w o r k i n g  o n  c r e a t i n g .  I f  t h e  f a c t B  m e e t  t h e  l a w s ,  a s  
c h a r g e d ,  t h e  p e r s o n  i s  g e n e r a l l y  c o n v i c t e d ;  i f  t h e y  
d o n ' t ,  t h e n  t h e  p e r s o n  i s  g e n e r a l l y  a c q u i t t e d  o r  
c o n v i c t e d  o f  a  l e s s e r  i n c l u d e d  o f f e n s e .  We a l r e a d y  
h a v e  a  m e c h a n i s m  f o r  c o n v i c t i n g  s o m e b o d y  w h o ' s  a c c u s e d  
o f  a  l e s s e r  i n c l u d e d  o f f e n s e  [ r a t h e r ]  t h a n  t h e  o n e  
t h a t  t h e y  w e r e  b r o u g h t  t o  c o u r t  o n ,  a n d  t h a t  p r o v i d e s  
so m e  s a f e g u a r d .

What t h i s  [ p r o p o s e d ]  l a w  g e n e r a l l y  d o e s  i s  c o d i f y  j u r y  
n u l l i f i c a t i o n ,  w h i c h  e s s e n t i a l l y  m a k e s  a t r i a l  a 
p o p u l a r i t y  c o n t e s t .  I t  e l i m i n a t e s  t h e  r u l e  o f  l a w ,  
a n d  i t  a d d s  a  c h a o t i c  e l e m e n t  t o  e q u a l  p r o t e c t i o n  f o r  
e v e r y  i n d i v i d u a l  u n d e r  t h e  C o n s t i t u t i o n  - w h i c h  e q u a l  
p r o t e c t i o n  i s  a  c o n s t i t u t i o n a l  r i g h t .  I t  p e r m i t s  
v e r d i c t s  b a s e d  o n  s u b j e c t i v e  r e a s o n s  w h i c h  i g n o r e  t h e  
l a w ,  a n d  i n  A l a s k a  e s p e c i a l l y ,  w h i c h  i s  s u c h  a  s m a l l  
s t a t e  w i t h  s u c h  s m a l l  t o w n s  a n d  v i l l a g e s ,  t h a t  c o u l d  
b e  a  d i s a s t e r  w h e r e  i n d i v i d u a l s  a r e  w e l l  k n o w n .  I n  
o t h e r  w o r d s ,  t h e y  c o u l d  b e  j u d g e d  o n  m e r i t s  o r  
d e m e r i t s  t h a t  h a v e  n o t h i n g  t o  d o  w i t h  t h e  f a c t  
s i t u a t i o n  t h a t  b r o u g h t  th e m  b e f o r e  t h e  j u r y  i n  t h e  
f i r s t  p l a c e .

When I  h e a r d  t h e  w o r d  t h a t  j u r o r s  s h o u l d  b e  a l l o w e d  t o  
d i s c r i m i n a t e  a b o u t  w h e t h e r  o r  n o t  t h e y  s h o u l d  a p p l y  
t h e  l a w  o r  n o t ,  i t  r a n g  a  b e l l  t o  me -  a  d i f f e r e n t  
k i n d  o f  b e l l ,  t h o u g h ,  t h a n  t h e  S e n a t o r .  
D i s c r i m i n a t i o n  i s  o n e  r e a s o n  w hy  we h a v e  l a w s ;  i t ' s  
t h e  o n e  r e a s o n  w hy  we h a v e  a  c o n s t i t u t i o n .  P e o p l e ,  
[ a s ]  i n d i v i d u a l s ,  a r e  p r o t e c t e d  b y  o u r  c o n s t i t u t i o n a l  
l a w s  a n d  o u r  c r i m i n a l  l a w s  f r o m  . . .  t h e  t y r a n n y  o f  t h e  
m a j o r i t y .  T h i s  s o r t  o f  -  e s p e c i a l l y ,  a g a i n ,  i n  s m a l l  
t o w n s  -  . . .  w o u l d  e r a s e  t h a t .  A n o t h e r  t h i n g  t h a t  t h i s  
p a r t i c u l a r  p r o p o s a l  d o e s  i s  i t  s e t s  u p  a  c o g n i t i v e  
d i s s o n a n c e  w h e r e  l a w y e r s  a n d  j u d g e s  who a r e  s w o r n  t o  
u p h o l d  t h e  l a w  o f  t h e  c o n s t i t u t i o n  a r e  a l s o  o r d e r e d ,  
a t  t h e  sa m e  t i m e ,  t o  t e l l  j u r o r s  t h a t  t h e y  c a n  i g n o r e  
t h e  l a w  o r  t h e  c o n s t i t u t i o n  i f  t h e y  f e e l  l i k e  i t ' s  t h e  
r i g h t  t h i n g  t o  d o  a t  t h a t  p a r t i c u l a r  t i m e .
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N u m b e r  1 4 0 2

MS. BILLINGSLEA c o n t i n u e d :

S u b s e c t i o n  ( c )  a n d  (d )  i s  s o r t  o f  t h e  f r e e - f o r - a l l  
a r e a  o f  t h i s  [ p r o p o s e d ]  l a w .  I t  s u b v e r t s  t h e  A l a s k a  
R u l e s  o f  E v i d e n c e ,  m o s t  s p e c i f i c a l l y  r u l e s  4 0 1 ,  4 0 2 ,
4 0 3 ,  a n d  4 0 4 ,  w h i c h  h a v e  t o  d o  w i t h  t h e  a d m i s s i o n  o f  
r e l e v a n t  e v i d e n c e  b e f o r e  a j u r y .  . . .  I  c a n  s e e  
i n s t a n c e s  o r  h y p o t h e c a t e  i n s t a n c e s  w h e r e  a  j u r y  t r i a l  
c o u l d  t u r n  i n t o  s o m e t h i n g  t h a t  l o o k e d  l i k e  t h e  J e r r y  
S p r i n g e r  Sh ow  -  o n  b o t h  s i d e s :  t h e  d e f e n s e  g e t s  t o
t a l k  a b o u t  a l l  t h e  t h i n g s  t h a t  h e  h a s  d o n e  t h a t  m e r i t  
t h e  j u r y ' s  c o n s i d e r a t i o n  f o r ,  l i k e ,  a  v o t e ,  a n d  t h e  
p r o s e c u t i o n  t h e n  g e t s  t o  b a c k  u p  t h e  dump t r u c k  a n d  
b r i n g  i n  a l l  t h e  t h i n g s  t h a t  a r e  n o t  s o  p l e a s a n t .  And  
p r e t t y  s o o n  t h e  j u r y ,  h y p o t h e t i c a l l y ,  h a s  f o r g o t t e n  
w hy t h e y ' r e  t h e r e  i n  t h e  f i r s t  p l a c e ,  w h i c h  i s  t o  
d e t e r m i n e  w h e t h e r  o n e  g a l v a n i z i n g  i n c i d e n t  i s  a c r i m e  
o r  n o t  a  c r i m e .

W hat I  c a n  s e e  i s  t h a t ' s  s e t t i n g  u p  t h e  o p p o r t u n i t y  
f o r  a  l o t  m o r e  h u n g  j u r i e s ,  b e c a u s e  p e o p l e  w i l l  [ t h e n  
b e ]  p e r m i t t e d  t o  n u l l i f y  a  v e r d i c t  a n d ,  w i t h  a  l o t  
m o r e  h u n g  j u r i e s ,  t h a t  m e a n s  a  l o t  m o re  r e t r i a l s  a n d  
t h a t  m e a n s  a  l o t  m ore  p r o s e c u t i o n  r e s o u r c e s  g o i n g  t o  
r e t r i a l s  a s  o p p o s e d  t o  i n i t i a t i o n  o f  p r o s e c u t i o n s .  I  
t h i n k  w h e r e  p e o p l e  n e e d  t o  c h a n g e  t h e  l a w  i s  
l e g i s l a t i v e l y  [a n d ]  I  t h i n k  w h e r e  p e o p l e  n e e d  t o  v o t e  
i s  i n  t h e  v o t i n g  b o o t h  -  a n d  n o t  i n  t h e  j u r y  r o o m .  I f  
t h e r e ' s  a  p r o b l e m  w i t h  s t a t u t e s ,  we h a v e ,  a g a i n ,  s u c h  
a  s m a l l  s t a t e  a n d  s u c h  a  s m a l l  l e g i s l a t u r e  t h a t  t h e y  
a r e  c a p a b l e  o f  b e i n g  f a i r l y  r e s p o n s i v e ,  o n  f a i r l y  
s h o r t  t u r n a r o u n d  t i m e ,  t o  p r o b l e m s  t h a t  a r e  p e r c e i v e d  
i n  t h e  j u r y  s y s t e m .  S o ,  I  r e a l l y  d o n ’ t  s u p p o r t  -  I  
c a n ' t  s u p p o r t  - j u r y  n u l l i f i c a t i o n  i n  t h i s  [ m a n n e r ] .

N um ber 1 5 0 9

ANNE CARPENETI, A s s i s t a n t  A t t o r n e y  G e n e r a l ,  L e g a l  S e r v i c e s  
S e c t i o n - J u n e a u ,  C r i m i n a l  D i v i s i o n ,  D e p a r t m e n t  o f  Law (D O L ), s a i d  
DOL i s  o p p o s e d  t o  HB 4 6 3  f o r  a  n u m b e r  o f  r e a s o n s .  S h e  
e l a b o r a t e d :

A s  l e g i s l a t o r s ,  y o u  a r e  e l e c t e d  b y  a l l  t h e  p e o p l e  o f  
t h e  s t a t e  t o  m a k e  l a w s  t h a t  c r e a t e  a n  o r d e r l y  s o c i e t y

HOUSE JUD COMMITTEE - 4 1 - A p r i l  3 ,  2 0 0 2



f o r  u s  a l l .  You d o  s o  a f t e r  c o n s i d e r i n g  l e g i s l a t i o n  
i n  p u b l i c  h e a r i n g s ,  a n d  d e b a t i n g  a n d  c o m p r o m i s i n g  a n d  
c o m i n g  t o  a r e a s o n a b l e  a n d  j u s t  c o n c l u s i o n .  A f t e r  y o u  
d o  t h a t ,  y o u  e x p e c t  t h a t  p e o p l e  w ho a r e  r e s p o n s i b l e  
f o r  e n f o r c i n g  t h e  l a w s  a n d  j u d g i n g  t h e  f a c t s  w i l l  d o  
s o  a c c o r d i n g  t o  y o u r  e n a c t m e n t s .  I  w o u l d  n o t e  t h a t  I 
h a v e  h e a r d ,  o c c a s i o n a l l y ,  d i s c o u r a g i n g  c o m m e n t s  i n  
t h e s e  h a l l s  a b o u t  j u d g e s  w ho  ( i n d i s c . )  [ m i g h t ]  n o t  b e  
a p p l y i n g  t h e  l a w  a s  y o u  w r o t e  i t  a n d  i n t e n d e d  i t .  
A f t e r  a l l  t h e  w o r k  a n d  d e b a t e  a n d  t h o u g h t  o v e r  w h a t  
o u r  l a w s  s h o u l d  b e ,  I  d o n ' t  u n d e r s t a n d  w h y  y o u  w o u l d  
w a n t  t o  p a s s  a  b i l l  t h a t  a u t h o r i z e s  a  j u r y  t o  
d i s r e g a r d  t h e  l a w  i n  e v e r y  c a s e ,  a n d  e v e n  e n c o u r a g e s  
i t  t o  d o  s o .

I f  t h i s  b i l l  w e r e  p a s s e d  . . .  -  a n d  I ' m  t a l k i n g  a b o u t  
c r i m i n a l  c a s e s  b e c a u s e  i n  c r i m i n a l  c a s e s  y o u  h a v e  t o  
h a v e  a  u n a n i m o u s  v e r d i c t  i n  o r d e r  t o  c o n v i c t  a  p e r s o n  
-  o n e  p e r s o n  [o n  a  j u r y ] , b e l i e v i n g  t h a t  d o m e s t i c  
v i o l e n c e  i s  r e a l l y  a n  i s s u e  t h a t  s h o u l d  b e  a d d r e s s e d  
a t  h o m e ,  c o u l d  p r e v e n t  t h e  v e r d i c t  o f  c o n v i c t i o n  i n  a  
s e r i o u s  a s s a u l t  c a s e .  O ne p e r s o n ,  b e l i e v i n g  t h a t  
b e c a u s e  a  d r u n k  d r i v e r  d i d  n o t  c a u s e  d a m a g e  t o  a n  
i n d i v i d u a l  o r  p h y s i c a l  d a m a g e  w h e n  h e  o r  s h e  d r o v e  
d r u n k  f o r  t h e  t h i r d  t i m e ,  c o u l d  . . . p r e v e n t  a  v e r d i c t  
o f  g u i l t y  f o r  a  f e l o n y ,  o r  c o u l d  d e c i d e  t h a t  i t  o u g h t  
t o  b e  a  m i s d e m e a n o r  a n d ,  t h e r e f o r e ,  c o m e  b a c k  w i t h  a  
m i s d e m e a n o r  v e r d i c t  o r  n o  c r i m e  a t  a l l .  O r o n e  p e r s o n  
o n  a  j u r y ,  b e l i e v i n g  t h a t  c o n s e n s u a l  s e x  b e t w e e n  t w o  
p e o p l e  i s  n o t  a n  i s s u e  t h a t  t h e  s t a t e  s h o u l d  b e  
i n t e r e s t e d  i n ,  c o u l d  r e f u s e  t o  r e t u r n  a  g u i l t y  v e r d i c t  
w h en  [a n ]  a d u l t  e n g a g e s  i n ,  q u o t e ,  " c o n s e n s u a l  s e x "  
w i t h  a  f i f t e e n - y e a r - o l d  o r  a  t h i r t e e n - y e a r - o l d  o r  a  
t e n - y e a r - o l d .  A l s o ,  o n e  p e r s o n ,  b e l i e v i n g  t h a t  t h e  
b e s t  a p p r o a c h  t o  t h e  d r u g  p r o b l e m  i n  t h i s  s t a t e  i s  t o  
l e g a l i z e  d r u g s ,  c o u l d  r e f u s e  t o  r e t u r n  a  v e r d i c t  o f  
g u i l t y  i n  a n y  d r u g  c a s e .

N um ber  1 6 0 2

MS. CARPENETI c o n t i n u e d :

T h e s e  a r e  j u s t  s o m e  e x a m p l e s ,  . . .  T h e  e x a m p l e s  g i v e n  
[ r e g a r d i n g ]  m u r d e r  c a s e s  a n d  c a s e s  l i k e  t h a t  a r e  n o t  

a s  t r o u b l e s o m e  a s  c a s e s  w h e r e  t h e  l a w  i s  n o t  a s  e a s y  
t o  e n f o r c e  a n d  t o  a p p l y .  E v e r y b o d y  a g r e e s  t h a t  y o u  
s h o u l d n ' t  k i l l  s o m e b o d y  e l s e ,  [ w h e r e a s ]  y o u  h a v e
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a d o p t e d  l a w s  t h a t  s a y  t h e  t h i r d  t i m e  d r u n k  d r i v i n g  
s h o u l d  b e  a  f e l o n y  b e c a u s e  o f  t h e  d i s a s t e r  o f  d r u n k  
d r i v e r s  o n  o u r  r o a d s .  A n d  t h o s e  a r e  t h e  c a s e s  t h a t  g o  
t o  t r i a l  t h a t  w i l l  b e  p r o b l e m a t i c  i n  t h i s  a r e a .  T h e  
p e o p l e  o f  A l a s k a  e n t r u s t  y o u  t o  e n a c t  l a w s  b a s e d  o n  
y o u r  e x p e r i e n c e  a n d  t h e  k n o w l e d g e  o f  t h e  p u b l i c  
[ i s s u e s ]  f a c i n g  t h e  s t a t e .  Y ou d o  s o  a f t e r  p u b l i c  

h e a r i n g s ,  d e b a t e ,  n e g o t i a t i o n s ,  a n d  c o m p r o m i s e .  To  
t h e n  a l l o w  a n d  e v e n  e n c o u r a g e  a  s i n g l e  p e r s o n ,  i n  t h e  
s e c r e c y  o f  t h e  j u r y  r o o m ,  t o  d e c i d e  t h a t  h e  o r  s h e  
d i s a g r e e s  w i t h  y o u  a n d  d o e s n ' t  w a n t  t o  a p p l y  t h e  l a w s  
a s  i n s t r u c t e d ,  i s  a  v e r y  b a d  i d e a .

I f  p e o p l e  d o n ' t  a g r e e  w i t h  t h e  l a w ,  t h e r e  i s  o r d e r l y  
p r o c e d u r e  t o  a t t e m p t  t o  c h a n g e  i t ,  a n d  o n e  o f  t h e  
h a l l m a r k s  o f  c i v i l i z e d  s o c i e t y  i s  t h a t  w e h a v e  
p r o c e d u r e s  l i k e  t h i s  o n e  h e r e ,  w h e r e  e v e r y b o d y  g e t s
[a ]  c h a n c e  t o  p a r t i c i p a t e  p u b l i c l y  b e f o r e  we e n a c t  
l a w s .  T o  u n d e r m i n e  t h e  l a w  b y  a l l o w i n g  o n e  p e r s o n  t o  
d i s a g r e e  i n  t h e  s e c r e c y  o f  a  j u r y  ro o m  w o u l d  c r e a t e  
c h a o s .

REPRESENTATIVE JAMES, r e f e r r i n g  t o  t h e  e x a m p l e s  M s. C a r p e n e t i  
s p o k e  o f ,  a s k e d ,  " D o n ' t  y o u  t h i n k  t h a t  t h o s e  t e n d e n c i e s  w o u l d  b e  
f o u n d  o u t  i n  t h e  j u r y  s e l e c t i o n ? "  S h e  r e c o u n t e d  t h a t  h e r  
h u s b a n d  h a d  b e e n  c a l l e d  t o  s e r v e  o n  t h e  j u r y  i n  a  d o m e s t i c  
v i o l e n c e  c a s e , -  w h e n  a s k e d  how  h e  f e l t  a b o u t  [ d o m e s t i c  v i o l e n c e ]  , 
h i s  r e p l y  t h a t  h e  d i d  n o t  t h i n k  i t  w a s  r i g h t  f o r  a  man t o  h i t  a 
woman -  a n y t i m e ,  a n y w h e r e ,  f o r  a n y  r e a s o n  -  r e s u l t e d  i n  h i s  
b e i n g  d i s c h a r g e d  f r o m  t h e  j u r y .  S h e  o p i n e d  t h a t  t h e  q u e s t i o n s  
a s k e d  o f  p r o s p e c t i v e  j u r y  m e m b e r s  a r e  v e r y  r e v e a l i n g .

MS. CARPENETI p o i n t e d  o u t  t h a t  t h e  w a y  HB 4 6 3  i s  d r a f t e d ,  j u r o r s  
c o u l d  n o t  b e  e x c u s e d  i f  t h e y  e x p r e s s  t h e  o p i n i o n  t h a t  " t h e y  
w o u l d  l i k e  t o  e x e r c i s e  t h e i r  r i g h t s  u n d e r  t h i s  [ p r o p o s e d ]  l a w . "

REPRESENTATIVE JAMES a r g u e d  t h a t  " t h a t ' s  n o t  t h e  o n l y  q u e s t i o n  
t h e y ' r e  g o i n g  t o  a s k  th e m ;  t h e y ' r e  g o i n g  t o  a s k  t h e m  a n o t h e r  
l i s t  [ o f  q u e s t i o n s ] , a n d  e v e r y o n e  h a s  a  r i g h t  t o  d i s c h a r g e  
p e o p l e  b a s e d  o n  a  l o t  o f  d i f f e r e n t  t h i n g s . "

N u m b er  1 7 2 7

MS. CARPENETI, i n  r e s p o n s e ,  a g a i n  p o i n t e d  o u t  t h a t  HB 4 6 3  s a y s ,  
"A p o t e n t i a l  j u r o r  may n o t  b e  e x c u s e d  o r  d i s q u a l i f i e d  fr o m  
s e r v i n g  o n  a  j u r y  b e c a u s e  t h e  [ j u r o r ]  e x p r e s s e s  a  w i l l i n g n e s s  t o  
e x e r c i s e  a  p o w e r  g r a n t e d  t o  t h e  j u r y  u n d e r  t h i s  s e c t i o n "  -  t h a t
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p o w e r  b e i n g  t h e  a b i l i t y  t o  n u l l i f y  t h e  l a w  t h a t  t h e  l e g i s l a t u r e  
h a s  a d o p t e d .  I n  r e s p o n s e  t o  a  q u e s t i o n ,  s h e  s a i d  t h a t  u n d e r  HB 
4 6 3 ,  a  j u r o r  c o u l d  s t i l l  b e  e x c u s e d  w i t h  a p r e e m p t o r y  c h a l l e n g e ,  
b u t  t h e  t y p e s  o f  p r e e m p t o r y  c h a l l e n g e s  t h a t  c o u l d  t h e n  b e  u s e d  
w o u l d  b e  v e r y  l i m i t e d .  I n  r e s p o n s e  t o  a n o t h e r  q u e s t i o n ,  s h e  
i n d i c a t e d  t h a t  HB 4 6 3  r a i s e s  c o n c e r n s  t h a t  " i n  t o u g h  c a s e s , " o n e  
j u r o r  c o u l d  " r e t u r n  a  h u n g  v e r d i c t "  b e c a u s e  o f  t h e  r e q u i r e m e n t  
t h a t  e v e r y o n e  o n  a  j u r y  m u s t  b e  c o n v i n c e d  b e y o n d  a  r e a s o n a b l e  
d o u b t  t h a t  t h e  d e f e n d a n t  v i o l a t e d  t h e  l a w  - a s  e n a c t e d  b y  t h e  
l e g i s l a t u r e  t h r o u g h  t h e  l e g i s l a t i v e  p r o c e s s .  S h e  o p i n e d  t h a t  
[ t h e  p r o v i s i o n s  o f  HB 4 6 3 ]  w o u l d  c o u n t e r a c t  " a l l  t h e  g o o d  w o r k  
t h a t  i s  d o n e  i n  t h e s e  h a l l s . "

REPRESENTATIVE JAMES a s k e d ,  " I s n ' t  i t  t r u e  t h a t  t h a t  c a n  h a p p e n  
now  i f  t h e r e  i s  s o m e  f l a w  o r  so m e  l i t t l e  l o o p h o l e  i n  t h e  c a s e ,  
t h a t  s o m e b o d y  c o u l d  j u s t  r e f u s e  t o  g o  a l o n g  w i t h  t h a t  i s s u e ,  
w h e t h e r  o r  n o t  t h e y  w e r e  d o i n g  i t  o n  t h e i r  ow n? W hat w o u l d  k e e p  
t h e m  f r o m  d o i n g  i t  now ?"

MS. CARPENETI s a i d  t h a t  j u r i e s  d o  n u l l i f y  p r o s e c u t i o n s  
o c c a s i o n a l l y :  [ j u r o r s ]  t a k e  a n  o a t h ,  b e f o r e  t h e y  h e a r  e v i d e n c e ,
t h a t  t h e y  w i l l  f o l l o w  t h e  l a w  a s  t h e  c o u r t  i n s t r u c t s ,  b u t  t h e r e  
a r e  t i m e s  w h e n  j u r o r s  g o  o u t s i d e  o f  t h a t  o a t h  a n d  r e t u r n  a  
v e r d i c t  a c c o r d i n g  t o  p r o c e d u r e s  o r  l a w s  o t h e r  t h a n  w h a t  t h e y  a r e  
i n s t r u c t e d  [ o n ] .  " I t ' s  n o t  a  p e r f e c t  s y s t e m ,  b u t  i t ' s  t h e  b e s t
t h a t  we k n o w  y e t , "  s h e  a d d e d .

REPRESENTATIVE JAMES r e f e r r e d  t o  a  p i e c e  o f  l e g i s l a t i o n  t h a t  w a s  
h e a r d  o n  t h e  H o u s e  f l o o r  e a r l i e r  t h a t  d a y ,  a n d  o p i n e d  t h a t  i f  
t h e  p r o v i s i o n s  o f  HB 4 6 3  w e r e  i n  p l a c e ,  t h e n  a  j u r y  c o u l d  d e c i d e  
o n  t h e  a p p l i c a b i l i t y  o f  a n y  b r o a d  p r o v i s i o n s  e n c o m p a s s e d  i n  t h e  
a f o r e m e n t i o n e d  l e g i s l a t i o n .  S h e  o f f e r e d  t h a t  l e g i s l a t i o n  w o u l d  
n o t  h a v e  t o  c o n t a i n  s u c h  s p e c i f i c  d e f i n i t i o n s  i f  j u r y  
n u l l i f i c a t i o n  p r o v i s i o n s  w e r e  a d o p t e d .

CHAIR ROKEBERG s a i d  h e  w a s  n o t  i n  f a v o r  p a s s i n g  " s l o p p i e r  la w "  
j u s t  b e c a u s e  t h e  j u r y  c o u l d  b e  c a l l e d  u p o n  t o  " f i g u r e  i t  o u t . "

REPRESENTATIVE COGHILL o f f e r e d  t h a t  [HB 4 6 3 ]  h i g h l i g h t s  t h e  
c l a s s i c  s t r u g g l e  t h a t  o c c u r s  am ong t h e  t h r e e  b r a n c h e s  o f  
g o v e r n m e n t  a s  e a c h  s e e k s  t o  f u l f i l l  i t s  c o n s t i t u t i o n a l  d u t i e s ;  
e a c h  b r a n c h  o f  g o v e r n m e n t  w i l l  a l w a y s  a r g u e  t h a t  i t  d o e s  n o t  
w a n t  t o  g i v e  u p  i t s  p o w e r  t o  e i t h e r  o f  t h e  o t h e r  t w o  b r a n c h e s .  
He p o i n t e d  o u t ,  h o w e v e r ,  t h a t  r e g a r d l e s s  o f  t h i s  i n h e r e n t
s t r u g g l e ,  a l l  g o v e r n m e n t  o r i g i n a t e s  w i t h  t h e  p e o p l e ,  a n d  t h u s  i t  
i s  w r o n g  t o  h o l d  a  c o n d e s c e n d i n g  v i e w  t o w a r d s  t h e  p e o p l e  who  
s e r v e  o n  j u r i e s .  He r e m a r k e d  t h a t  [ v i a  HB 4 6 3 ] ,  h e  i s  m e r e l y
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s t a n d i n g  u p  f o r  t h e  r i g h t s  o f  t h e  j u r y ,  a n d  d o e s  n o t  p r e s u m e  
t h a t  a  j u r y  “ i s  g o i n g  t o  g e t  i t  a l l  r i g h t  . . .  e v e r y  t i m e , "  a n y  
m o r e  t h a n  a n y  b r a n c h  o f  g o v e r n m e n t  w i l l .  He o p i n e d  t h a t  j u r i e s  
h a v e  b e c o m e  b l i n d  o p e r a t i v e s  o f  t h e  c o u r t ,  a n d  t h a t  HB 4 6 3  s e e k s  
t o  r e v e r s e  t h a t  t r e n d .

N u m b er  2 0 0 7

DOUG WOOLIVER, A d m i n i s t r a t i v e  A t t o r n e y ,  A d m i n i s t r a t i v e  S t a f f ,  
O f f i c e  o f  t h e  A d m i n i s t r a t i v e  D i r e c t o r ,  A l a s k a  C o u r t  S y s t e m  
(ACS) , s a i d  t h a t  h e  j u s t  w a n t e d  t o  co m m en t  o n  r e m a r k s  m ade  

e a r l i e r  t h a t  [ i m p l i e d ]  j u d g e s  a r e  o p p o s e d  t o  l e g i s l a t i o n  s u c h  a s  
HB 4 6 3  b e c a u s e  t h e y  f e a r  i t  " u n d e r m i n e s  t h e i r  e v e r - e x p a n d i n g ,  
i l l e g i t i m a t e  r o l e  i n  s o c i e t y . "  He p o i n t e d  o u t ,  f i r s t  o f  a l l ,  
t h a t  t h e  ACS h a s  n o t  t a k e n  a  p o s i t i o n  o n  HB 4 6 3  a n d ,  s e c o n d ,  
t h a t  a  p e r s o n  i s  c h a r g e d  w i t h  a  c r i m e  b e c a u s e  h e / s h e  i s  a l l e g e d  
t o  h a v e  v i o l a t e d  o n e  o f  t h e  s t a t u t e s  t h a t  t h e  l e g i s l a t u r e  h a s  
p a s s e d ,  n o t  a  s t a t u t e  t h a t  j u d g e s  h a v e  p a s s e d .  T h u s ,  i f  a  j u r y  
d e c i d e s  t h a t  i t  i s  u n f a i r ,  f o r  e x a m p l e ,  t o  c o n v i c t  s o m e b o d y  o f  a  
f e l o n y  j u s t  b e c a u s e  i t ' s  h i s / h e r  t h i r d  DWI ( d r i v i n g  w h i l e  
i n t o x i c a t e d )  b u t  n o  o n e  w a s  a c t u a l l y  h u r t ,  i t  m ay u n d e r m i n e  t h e  
p o w e r  o f  o n e  b r a n c h  o f  g o v e r n m e n t ,  b u t  i t  w o n ' t  b e  t h e  j u d i c i a l  
b r a n c h :  i t  w i l l  b e  t h e  l e g i s l a t i v e  b r a n c h ' s  p o w e r  t h a t  i s
u n d e r m i n e d .

MR. WOOLIVER, r e f e r r i n g  t o  c o m m e n ts  r e g a r d i n g  t h e  A C S 's  f i s c a l  
n o t e ,  c l a r i f i e d ;

W e ' r e  n o t  a s k i n g  f o r  a n y  m o n e y  f o r  t h i s ;  w e ' r e  n o t  
a l l e g i n g  a  f l o o d  o f  n e w  j u r y  t r i a l s .  O ur f i s c a l  n o t e  
m e r e l y  s t a t e s  t h e  o b v i o u s ,  w h i c h  i s ,  u n d e r  t h i s  l a w ,  
t h e r e  w o u l d  b e  a n  i n c e n t i v e  t o  g o  t o  a  j u r y  w i t h  a  
c a s e  w h e r e  y o u  w o u l d  o t h e r w i s e  p l e a d  g u i l t y  b e c a u s e  
y o u  d i d  v i o l a t e  t h e  l a w  - b u t  now  y o u ' l l  h a v e  t h e  
o p p o r t u n i t y  t o  a r g u e  t h a t ,  i n  y o u r  c a s e ,  t h e  l a w  i s  
u n f a i r .  T h a t ' s  a n  i n c e n t i v e  t o  g o  t o  a  j u r y  t r i a l ;  
o u r  [ f i s c a l ]  n o t e  m e r e l y  r e f l e c t s  t h e  f a c t  t h a t  w e may  
s e e  m o r e  j u r y  t r i a l s  b e c a u s e  o f  t h a t ,  b u t  we a r e  n o t  
a s k i n g  f o r  a n y  m o n e y  i n  o u r  f i s c a l  n o t e .

CHAIR ROKEBERG a n n o u n c e d  t h a t  HB 4 6 3  w o u l d  b e  h e l d  o v e r .

ADJOURNM ENT

N um ber 2 1 0 0
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T h e r e  b e i n g  n o  f u r t h e r  b u s i n e s s  b e f o r e  t h e  c o m m i t t e e ,  t h e  H o u s e  
J u d i c i a r y  S t a n d i n g  C o m m i t t e e  m e e t i n g  w a s  a d j o u r n e d  a t  3 : 3 0  p . m .
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From : Lance Roberts rmailto:roberts.lance@ amail.com1 
Sent: Wednesday, March 26, 2014 5:27 AM 
Subject: HB315 Jury Rights

To the H ouse Judiciary:

I'd like to w eigh in  w ith m y support o f  the Jury Rights bill you will be hearing today. Jury 
R ights have been part o f  our country 's legal system  since the beginning; allow ing the public to be 
the final arbiter o f  the law. They were used a lot to stop convictions o f  the Fugitive Slave Act, 
w hich w ould have otherw ise penalized people for helping runaw ay slaves in pre-civil war 
tim es. This is a critical right that every citizen needs to be aware o f  and exercise w hen 
needed. W hile w e already have this right, the court system  is constantly abusing those who 
choose to exercise it, and attem pts to force them  to take an unconstitutional oath. P lease m ove 
this bill forw ard and pro tect our legal rights.

Thanks,

Lance Roberts 
Fairbanks, A K
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From : Mike Prax f m ailto:qm prax@ qm ail.com l
Sent: Friday, April 11, 2014 3:56 AM
To: Rep. Wes Keller
Sub ject: HB 315 Act Relating to  Juries

D ear C hairm an K eller and M em bers o f  the Judiciary Com m ittee;

I am  w riting to encourage the Judiciary Com m ittee to support HB315.

The Legislative Research D ivision's assertion that "Jury nullification is not the law  in A laska" in 
their Feb. 26 m em o indicates that the legislature needs to clearly state that the ju ry  has the 
responsibility  o f  deciding w hether a statute is being applied ju stly  to a given situation, as well 
as the evidence presented, to determ ine w hether a defendant is guilty in  a crim inal proceeding.

R ecognizing this responsibility  is a  fundam ental part o f  affording a defendant the right to 
be judged  by a ju ry  o f  his piers instead o f  sim ply subjecting him  to  agents o f  the governm ent. It 
is the m ost personal application o f  "All political pow er is inherent in the p e o p le ...." as is 
proclaim ed by A rticle 1. section 2 o f  Alaska's State Constitution.

E ven though the legislature m akes every effort to pass ju s t laws, we cannot assum e that it can 
foresee every circum stance to w hich their statutes m ight apply, nor can we assum e that those 
w ho enforce the statutes will have perfect understanding o f  legislative intent. Furtherm ore, it is 
conceivable that a statute passed by the legislature becom es stale w ith the passage o f  tim e and no 
longer expresses the will o f  the people. There are any num ber o f  reasons that strict enforcem ent 
o f  a  statute m ight result in a m iscarriage o f  justice.

That is one reason that our G overnor is given the pow er to issue a pardon to  som eone who has 
been convicted o f  a  crim e. I f  a governor, w hose authority com es from  the people, is given that 
pow er; then we m ust assum e that the people sitting as a ju ry  have at least the sam e authority to 
protect a fellow  citizen from  an injustice w hen it seem s to them  appropriate.

B ut this im portant check on the excess o f  governing pow er becom es underappreciated as we 
becom e m ore accustom ed to dependency on governm ent protection. M any people now  seem  to 
th ink that that the governm ent is som ething separate from  ourselves and rights are granted by the 
governm ent instead o f  an endow m ent from  our C reator and our jud icia l system  seem s to be 
reinforcing this m isconception.

I have attached a  copy o f  the instructions a judge gives to the ju ry  before they are 
em panelled. N ot only do these instructions fail to rem ind the ju rors o f  the full scope o f  their 
responsibility , w hich is to ensure ju s t application o f  the law  - not sim ply to render judgm ent as to 
som e facts - but they  seem  to im ply dire consequences for an ordinary citizen in  an 
unfam iliar setting w ho m ight dare to hold an opinion contrary to the court's.

Ideally, the court w ould rem ind ju ror's  o f  their full responsibility to carry out justice, because this 
w ould also rem ind the defendant that they are being judged  by a ju ry  o f  their p iers - not the 
governm ent. I f  the ju ry  then returned a guilty verdict, the defendant w ould have to confront the 
fact that his p iers found the law  ju s t as well the fact that he violated it. That is a  m uch m ore
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serious conviction, than  one handed dow n by a  ju ry  that the defendant thinks is only a puppet o f  
the governm ent.

O n the other hand, i f  ju ries  start finding defendants not guilty in spite o f  obvious facts, it sends a 
signal to the legislature that it needs to adjust its statutes or to  the prosecutor that he needs to 
adjust his enforcem ent effort.

This w ould  increase everybody's respect for the law.

B ut the court appears unw illing to draft their instructions accordingly, so it is up to the 
legislature to rem ind us all o f  the im portant responsibility o f  the ju ry  to be a final check to ensure 
that ju stice  is indeed being served. And this is w hy it seem s im portant to m e to pass HB315.

Thank you,

M ike Prax 
1015 M eadow  Rue 
N orth  Pole, 99705



EMPANELING THE JURY—INSTRUCTION TO 1.01
PRECEDE THE OATH 
REVISED 2011  
Page 1 o f  2

Y o u  h a v e  b e e n  s e l e c t e d  a s  j u r o r s  i n  t h i s  c a s e .  B e f o r e  y o u  t a k e  t h e  

j u r o r ' s  o a t h ,  I w a n t  t o  r e m i n d  y o u  h o w  s e r i o u s  a n d  i m p o r t a n t  i t  i s  to  

b e  a  m e m b e r  o f  a  j u r y .  T r i a l  b y  j u r y  i s  a  f u n d a m e n t a l  r i g h t .  I n  a  j u r y  

t r i a l ,  t h e  c a s e  i s  d e c i d e d  b y  c i t i z e n s  w h o  a r e  s e l e c t e d  f a i r l y ,  w h o  a r e  

n o t  b i a s e d ,  a n d  w h o  w i l l  t r y  t h e i r  b e s t  t o  g iv e  a  f a i r  v e r d i c t  b a s e d  o n  

t h e  e v i d e n c e .

I n  t h e  j u r o r ' s  o a t h ,  y o u  w i l l  s w e a r  o r  a f f i r m  t h a t  y o u  w i l l  d e c i d e  t h e  

c a s e  b a s e d  s o l e l y  o n  t h e  e v i d e n c e  a n d  w i l l  f o l lo w  t h e  l a w  a s  I w i l l  

i n s t r u c t  y o u .  Y o u  w i l l  s w e a r  o r  a f f i r m  t h a t  y o u  g a v e  c o m p l e t e  a n d  

c o r r e c t  a n s w e r s  d u r i n g  t h e  j u r y  s e l e c t i o n  p r o c e s s ,  t h a t  y o u  a r e  t r u l y  

i m p a r t i a l ,  a n d  t h a t  t h e r e  i s  n o t h i n g  e l s e  t h a t  I o r  t h e  p a r t i e s  s h o u l d  

k n o w  a b o u t  y o u r  a b i l i t y  t o  b e  a  j u r o r .

I f  a n y  o f  y o u  d o  n o t  f e e l  y o u  s h o u l d  t a k e  t h i s  o a t h  o r  i f  a n y  o f  y o u  h a v e  

a d d i t i o n a l  i n f o r m a t i o n  t h a t  I o r  t h e  p a r t i e s  s h o u l d  k n o w ,  p l e a s e  l e t  m e  

k n o w  n o w .  Y o u  w i l l  h a v e  a n  o p p o r t u n i t y  t o  g iv e  y o u r  i n f o r m a t i o n  i n  

p r i v a t e .

T h e  o a t h  w i l l  n o w  b e  a d m i n i s t e r e d .

USE NOTE

T h i s  i n s t r u c t i o n  w i l l  h e l p  j u r o r s  u n d e r s t a n d  t h e  i m p o r t a n c e  o f  n o t  
w i t h h o l d i n g  r e l e v a n t  i n f o r m a t i o n  i f  c a l l e d  u p o n  t o  d o  s o  d u r i n g  t h e  
j u r y  s e l e c t i o n  p r o c e s s .
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I n  M a n r i q u e  v . S t a t e , 1 7 7  P . 3 d  1 1 8 8  ( A l a s k a  A p p .  2 0 0 8 ) ,  t h e  A l a s k a  
C o u r t  o f  A p p e a l s  r e m a n d e d  a  c a s e  i n v o l v i n g  p o s s i b l e  j u r o r  
m i s c o n d u c t .  T h e  c o u r t  h e l d  t h a t  m i s c o n d u c t  o c c u r s  i f  a  j u r o r  
u n d e r s t a n d s  t h e  r e l e v a n c e  o f  i n f o r m a t i o n  d u r i n g  t h e  j u r y  s e l e c t i o n  
p r o c e s s  a n d  c o n s c i o u s l y  w i t h h o l d s  t h a t  i n f o r m a t i o n  i n  t h e  f a c e  o f  
q u e s t i o n s  a n d  a d m o n i t i o n s  t h a t  r e a s o n a b l y  c a l l  f o r  i t .  Ich a t  1 1 9 2 .  A  
m i s t r i a l  c a n  b e  o r d e r e d  e v e n  t h o u g h  t h e  j u r o r  w o u l d  n o t  h a v e  b e e n  
r e m o v e d  f o r  c a u s e ,  k h  T h e  c o u r t  a l s o  s e t  o u t  t h e  f a c t o r s  t h a t  s h o u l d  
b e  c o n s i d e r e d  i n  d e c i d i n g  w h e t h e r  a  m i s t r i a l  s h o u l d  b e  g r a n t e d ,  IcL a t  
1 1 9 2 - 9 3 .



M ajnjOflke 
130  Seward St #209 
Juneau , Alaska 99801 
Phone: (907) 586-3650 
Fax: (907) 463-4493 
m vw.andvsa.org

April 10, 2014

Honorable Wes Keller, Chair 
House Judiciary Committee 
State Capitol, Room 120 
Juneau, AK 99801

Re: HB 315 - Jury Nullification

Dear Chairman Keller:

On behalf o f  the 23 member programs and affiliates that provide direct, confidential services to victims of 
domestic violence and sexual assault in Alaska, we are writing to provide comments on HB 315 -  Jury 
Nullification. We ask that these comments be made part o f  the bill file.

In Section 1, subsection (C) o f  this bill, under the language “notwithstanding any other law”, a defendant 
would be allowed to introduce evidence or testimony to the jury  to support their claim for nullification. This 
provision would eliminate critical safety and privacy issues for victims where a defendant would not be 
bound by existing statutes, court rules or rules o f  evidence, policy decisions and laws that this legislature has 
played a significant role in creating. This is a great concern for us.

In particular, under this provision, it would appear that a defendant could subpoena the testimony o f  a victim 
counselor, disregarding the statutory victim-counselor privilege that has existed in Alaska statute for almost a 
quarter o f  a century (1992). This would have a chilling effect, not only on victims seeking services which 
would no longer be confidential, but would directly impact the ability o f our programs to receive critically 
needed federal funding because they would be in violation o f  the Violence Against Women Act (VAWA) 
and the Family Violence Prevention and Services Act (FVPSA); both o f  which expressly prohibit disclosure 
o f  confidential information by funded programs. This bill, if  passed, would place victim counsellors in the 
untenable position o f  either refusing to disclose the information (likely facing contempt charges) or being 
forced to comply with disclosing this information in violation o f  federal law and risk losing funding.

Second, without the ability to assure victims that they are receiving confidential services, victims will stop 
seeking shelter ultimately leading to more crime, greater injury and greater likelihood o f  lethality; negatively 
impacting public safety throughout the state. Just as we have started turning the tide on this epidemic, this 
bill, i f  passed, would turn us back decades.

Anchorage AWAIC, STAR Barrow AWIC Bethel TWC Cordova CFRC Dillingham SAFE 
Fairbanks LAC Homer SPHH Juneau AWARE Kenai LeeShore Center Ketchikan WISH Kodiak KWRCC 

Kotzebue MFCC Nome BSWG Seward SCS Sitka SAFV Unalaska USAFV Valdez A W

M em ber Programs

A N D V S A
~  AJsicLn AfatAimrl/ nn Dnrn^cMr

PO Box 6631 
Sitka, Alaska 99835

ai 1 xr 1 T't • m Phone:(907) 747-7545
Alaska Network on Domestic “■* Fax: 1007)747-75,17

Violence &  Sexual Assault



Third, our programs work with both adult victims of sexual assault and child victims o f sexual exploitation 
and sexual abuse. Under this provision, the rape shield statute would essentially be repealed, a statute so 
important that just last year this very legislature voted unanimously to expand it in SB 22, recognizing the 
need to protect victims from introduction o f evidence that is both irrelevant and a violation o f a victim’s right 
to privacy. Finally, regarding children o f sexual exploitation and child sexual abuse, this provision would 
negate the testimonial protections provided by the Legislature and in our experience will lead to a decrease in 
reporting these insidious crimes when children do not continue to the have the protections the legislature has 
provided.

This bill, if  passed, would be not only be a frontal assault on victims’ rights but in effect would eviscerate a 
victim’s right to be treated with fairness, dignity and respect: principles so important to Alaskans that they 
enshrined them in our state’s constitution.

I strongly urge you to not pass HB 315 out of committee.

Peggy Brown, Executive Director

cc: Lisa A. Mariotti, Policy Director
House Judiciary Committee Members

2 | P a g e



From: Mike Prax rmailto:amDrax@Qmail.com1
Sent: Friday, April 11, 2014 3:56 AM
To: Rep. Wes Keller
Subject: HB 315 Act Relating to Juries

Dear Chairman Keller and Members of the Judiciary Committee;

I am writing to encourage the Judiciary Committee to support HB315.

The Legislative Research Division's assertion that "Jury nullification is not the law in Alaska" in 
their Feb. 26 memo indicates that the legislature needs to clearly state that the jury has the 
responsibility o f deciding whether a statute is being applied justly to a given situation, as well 
as the evidence presented, to determine whether a defendant is guilty in a criminal proceeding.

Recognizing this responsibility is a fundamental part of affording a defendant the right to 
be judged by a jury o f his piers instead of simply subjecting him to agents o f the government. It 
is die most personal application o f "All political power is inherent in the people...." as is 
proclaimed by Article 1. section 2 of Alaska's State Constitution.

Even though the legislature makes every effort to pass just laws, we cannot assume that it can 
foresee every circumstance to which their statutes might apply, nor can we assume that those 
who enforce the statutes will have perfect understanding o f legislative intent. Furthermore, it is 
conceivable that a statute passed by the legislature becomes stale with the passage o f time and no 
longer expresses the will of the people. There are any number of reasons that strict enforcement 
o f a statute might result in a miscarriage o f justice.

That is one reason that our Governor is given the power to issue a pardon to someone who has 
been convicted o f a crime. If a governor, whose authority comes from the people, is given that 
power; then we must assume that the people sitting as a jury have at least the same authority to 
protect a fellow citizen from an injustice when it seems to them appropriate.

But this important check on the excess o f governing power becomes underappreciated as we 
become more accustomed to dependency on government protection. Many people now seem to 
think that that the government is something separate from ourselves and rights are granted by the 
government instead o f an endowment from our Creator and our judicial system seems to be 
reinforcing this misconception.

I have attached a copy o f the instructions a judge gives to the jury before they are 
empanelled. Not only do these instructions fail to remind the jurors of the full scope o f their 
responsibility, which is to ensure just application o f the law - not simply to render judgment as to 
some facts - but they seem to imply dire consequences for an ordinary citizen in an 
unfamiliar setting who might dare to hold an opinion contrary to the court's.

Ideally, the court would remind juror's o f their full responsibility to carry out justice, because this 
would also remind the defendant that they are being judged by a jury of their piers - not the 
government. If the jury then returned a guilty verdict, the defendant would have to confront the 
fact that his piers found the law just as well the fact that he violated it. That is a much more

mailto:amDrax@Qmail.com1


serious conviction, than one handed down by a jury  that the defendant thinks is only a puppet o f 
the government.

On the other hand, if  juries start finding defendants not guilty in spite o f obvious facts, it sends a 
signal to the legislature that it needs to adjust its statutes or to the prosecutor that he needs to 
adjust his enforcement effort.

This would increase everybody's respect for the law.

But the court appears unwilling to draft their instructions accordingly, so it is up to the 
legislature to remind us all o f  the important responsibility o f the jury  to be a final check to ensure 
that justice is indeed being served. And this is why it seems important to me to pass HB315.

Thank you,

Mike Prax 
1015 M eadow Rue 
North Pole, 99705
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Y o u  h a v e  b e e n  s e l e c t e d  a s  j u r o r s  i n  t h i s  c a s e .  B e f o r e  y o u  t a k e  t h e  

j u r o r ' s  o a t h ,  I w a n t  t o  r e m i n d  y o u  h o w  s e r i o u s  a n d  i m p o r t a n t  i t  i s  to  

b e  a  m e m b e r  o f  a  j u r y .  T r ia l  b y  j u r y  i s  a  f u n d a m e n t a l  r i g h t .  I n  a  j u r y  

t r i a l ,  t h e  c a s e  i s  d e c i d e d  b y  c i t i z e n s  w h o  a r e  s e l e c t e d  f a i r ly ,  w h o  a r e  

n o t  b i a s e d ,  a n d  w h o  w ill  t r y  t h e i r  b e s t  to  g iv e  a  f a i r  v e r d i c t  b a s e d  o n  

t h e  e v id e n c e .

I n  t h e  j u r o r ' s  o a t h ,  y o u  w il l  s w e a r  o r  a f f i r m  t h a t  y o u  w il l  d e c id e  t h e  

c a s e  b a s e d  s o le ly  o n  t h e  e v id e n c e  a n d  w il l  fo llo w  t h e  l a w  a s  I w ill  

i n s t r u c t  y o u .  Y o u  w il l  s w e a r  o r  a f f i r m  t h a t  y o u  g a v e  c o m p l e t e  a n d  

c o r r e c t  a n s w e r s  d u r i n g  t h e  j u r y  s e l e c t i o n  p r o c e s s ,  t h a t  y o u  a r e  t r u l y  

i m p a r t i a l ,  a n d  t h a t  t h e r e  i s  n o t h i n g  e l s e  t h a t  I o r  t h e  p a r t i e s  s h o u l d  

k n o w  a b o u t  y o u r  a b i l i t y  to  b e  a  j u r o r .

I f  a n y  o f  y o u  d o  n o t  f e e l  y o u  s h o u l d  t a k e  t h i s  o a t h  o r  i f  a n y  o f  y o u  h a v e  

a d d i t i o n a l  i n f o r m a t i o n  t h a t  I o r  t h e  p a r t i e s  s h o u l d  k n o w ,  p l e a s e  l e t  m e  

k n o w  n o w .  Y o u  w il l  h a v e  a n  o p p o r t u n i t y  to  g iv e  y o u r  i n f o r m a t i o n  i n  

p r i v a t e .

T h e  o a t h  w il l  n o w  b e  a d m i n i s t e r e d .

USE NOTE

T h i s  i n s t r u c t i o n  w il l  h e l p  j u r o r s  u n d e r s t a n d  t h e  i m p o r t a n c e  o f  n o t  
w i t h h o l d i n g  r e l e v a n t  i n f o r m a t i o n  i f  c a l l e d  u p o n  to  d o  s o  d u r i n g  t h e  
j u i y  s e l e c t i o n  p r o c e s s .
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I n  M a n r i q u e  v . S t a t e . 1 7 7  P .3 d  1 1 8 8  ( A la s k a  A p p .  2 0 0 8 ) ,  t h e  A l a s k a  
C o u r t  o f  A p p e a l s  r e m a n d e d  a  c a s e  in v o lv in g  p o s s i b l e  j u r o r  
m i s c o n d u c t .  T h e  c o u r t  h e l d  t h a t  m i s c o n d u c t  o c c u r s  i f  a  j u r o r  
u n d e r s t a n d s  t h e  r e l e v a n c e  o f  i n f o r m a t i o n  d u r i n g  t h e  j u r y  s e l e c t i o n  
p r o c e s s  a n d  c o n s c i o u s l y  w i t h h o l d s  t h a t  i n f o r m a t i o n  i n  t h e  f a c e  o f  
q u e s t i o n s  a n d  a d m o n i t i o n s  t h a t  r e a s o n a b l y  c a l l  f o r  i t .  Id .  a t  1 1 9 2 .  A  
m i s t r i a l  c a n  b e  o r d e r e d  e v e n  t h o u g h  t h e  j u r o r  w o u l d  n o t  h a v e  b e e n  
r e m o v e d  f o r  c a u s e .  I d .  T h e  c o u r t  a l s o  s e t  o u t  t h e  f a c t o r s  t h a t  s h o u l d  
b e  c o n s i d e r e d  i n  d e c id i n g  w h e t h e r  a  m i s t r i a l  s h o u l d  b e  g r a n t e d .  IcL a t  
1 1 9 2 - 9 3 .



From: Lance Roberts rmailto:roberts.lance@gmail.conn 1 
Sent: Wednesday, March 26, 2014 5:27 AM 
Subject: HB315 Jury Rights

To the House Judiciary:

I'd like to weigh in with my support o f the Jury Rights bill you will be hearing today. Jury 
Rights have been part o f  our country's legal system since the beginning; allowing the public to be 
the final arbiter o f the law. They were used a lot to stop convictions o f the Fugitive Slave Act, 
which would have otherwise penalized people for helping runaway slaves in pre-civil war 
times. This is a critical right that every citizen needs to be aware o f  and exercise when 
needed. While we already have this right, the court system is constantly abusing those who 
choose to exercise it, and attempts to force them to take an unconstitutional oath. Please move 
this bill forward and protect our legal rights.

Thanks,

Lance Roberts 
Fairbanks, AK

mailto:roberts.lance@gmail.conn
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L e g a l  M i n d s  E y e  Q u a l i t y  C o n t r o l  f o r  C o n v i c t i o n s

L e g a l  m in d s  s a y  it 's  tim e  for ju s t ic e  q u a lity  co n tro l: R o u t in e  rev iew  o f  w ro n g fu l c o n v ic t io n s  

B y  J E N N IF E R  P E L T Z

The Associated Press 

NEW YORK

H ospitals have staff conferences to examine why patients died. Airline pilots have a system  for 
voluntarily  subm itting inform ation on safety concerns. Yet the life-and-death w orld o f  crim inal justice  
o ften  operates w ithout a sim ilar m echanism  for probing its most feared failures: wrongful convictions.

Som e legal thinkers say it's tim e for a crim inal-justice version o f quality control: frank scrutiny o f  
cases gone wrong to identify potential weaknesses in the justice system and keep errors from 
happening again.

"Every time you've got a m istake, you've got all those phases in the system  that failed to pick it up," 
says John Hollway, the executive director o f the U niversity o f  Pennsylvania Law  School's Quattrone 
C enter for the Fair A dm inistration o f  Justice.

D istrict attorneys, defense lawyers, police officials and law professors traded thoughts there last w eek 
with som e uncom m on counterparts: doctors, a N ational Transportation Safety Board m em ber, a 
N A S A  official and an expert on research-lab safety.

The gathering crystallized discussions that have percolated in recent years, as D N A  has exonerated 
hundreds o f  people and raised broader concerns about false convictions —  concerns echoed with this 
w eek 's exoneration o f  a N ew  York m an im prisoned for nearly a quarter-century in a m urder case. A 
few  cities are testing out problem -solving reviews o f  cases gone wrong.

B ackers o f  such review s say they can only w ork if  people feel free to speak up about m istakes with a 
goal o f  fixing problem s, not assessing blame. But that may be difficult in the inherently adversarial 
realm  o f  crim e and punishm ent.

"There's a w ithholding o f  inform ation and a defensiveness that prevents us from  getting to root causes 
o f  problem s," says Jeffrey Deskovic, a reform  advocate who has felt the toll o f  those problem s 
firsthand.

He spent 16 years in prison in a suburban N ew  York high school classm ate's 1989 death. He lost 
appeals but was exonerated in 2006, after DNA linked the slaying to another m an who had been 
convicted o f  killing som eone else in the meantime. Jurors had known that DN A evidence didn't point 
to Deskovic, but they were apparently convinced by a confession he said was coerced by 7 Vi hours o f 
interrogation w hen he was 16 years old.

http://abcnew s.go.com /U S/print?id=23308111 4/14/2014

http://abcnews.go.com/US/print?id=23308111
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Prosecutors, lawmakers, jud icial com m issions and various other panels have som etim es analyzed the 
causes o f wrongful convictions and other crim inal justice  problems. And the justice  system  has its 
ow n checks and balances, such as appeals courts, though their task is generally case-specific.

But in recent years, some prosecutors and public defenders including San Francisco's Je ff Adachi 
have taken a page from "The Checklist M anifesto," Dr. Atul G aw ande's 2009 book arguing that 
hum ble lists prove to be powerful tools for com batting oversights in m edicine, aviation and beyond. 
D istrict attorneys' offices in N ew  Y ork City, Dallas and Santa Clara, Calif., am ong other places, have 
launched conviction-review  units m eant as non-antagonistic venues for raising innocence claims.

The units review  cases defense lawyers present to them , reinvestigate new leads and som etim es agree 
to  ask a judge to throw  out convictions. In a recent example, Brooklyn District A ttorney Kenneth 
T hom pson agreed last week to exonerate Jonathan Fleming o f  a 1989 Brooklyn killing that, 
prosecutors now agree, happened while he was vacationing at Disney World. A  key eyew itness had 
recanted, newly found witnesses im plicated som eone else and prosecutors' review  o f  authorities' files 
tu rned  up docum ents supporting Flem ing's alibi. He had served 25 years in prison.

A nd the federal National Institute o f  Justice has cited m edicine and aviation as inspirations for 
upcom ing experim ents w ith "all-stakeholder, non-blam ing" review s o f  crim inal cases in Baltim ore, 
Philadelphia and M ilwaukee.

M ilw aukee District Attorney John Chisholm  is asking defense law yers, judges, child welfare officials 
and others connected to a prom inent local case —  a killing com m itted by a teen on juvenile-court 
probation  for an arm ed robbery —  to help analyze what officialdom  could have done differently.

A s prosecutors, "we should be open to exam ining the system  in a collaborative way," Chisholm  says.

But collaborating is not alw ays easy w hen inform ation is scattered across a crim inal justice system  
m ade up o f  3,000 county court system s and 18,000 police forces.

"It's like trying to reduce the num bers o f  deaths in the hospital w hen you only hear about 1 in every 
100 deaths that occur," says Sam uel Gross, a professor at the U niversity o f M ichigan Law  School, 
w ho m aintains a list o f  nearly 1,350 exonerations but believes there are countless more.

And som e caution that a non-fault-finding approach can go only so far.

"Creating a culture o f  blame and a punitive culture is counterproductive w hen you're trying to figure 
out w hat went wrong and how  to fix it," says defense law yer Barry Scheck, a founder o f  the 
Innocence Project, which works to clear wrongly convicted people. "But you have to, clearly, do 
som ething about those w ho are deliberate rule-breakers."

Reach Jennifer Peltz on Tw itter at http://tw itter.com /jennpeltz

C opyright 2014 The A ssocia ted  Press. A ll rights reserved. This material m ay not be pub lished , 
broadcast, rewritten, or redistributed.

C opyright © 2014 ABC N ew s Internet Ventures
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AN ACT relative to jury nullification.

SPONSORS:

COMMITTEE:

BILL NUMBER:

ANALYSIS
This bill requires the court to give an instruction to the jury regarding jury  nullification and 

requires the court to declare a mistrial if  the instruction is not given to the jury.

STATE OF ALASKA 

DATE:

AN ACT relative to jury nullification.

I. The court shall give the following instruction to the jury  in all proceedings: “The 

concept o f  ju ry  nullification is well established in this country. I f  the ju ry  feels that the law under 

which the defendant is accused is unjust, or that exigent circumstances justified the actions o f the 

accused, or for any reason which appeals to their logic or passion, the jury  has the power to acquit, 

and the courts m ust abide by that decision.”

II. A mistrial shall be declared in any case in which the court fails to give the jury 
instruction provided in paragraph I.

Effective Date. This act shall take effect 60 days after its passage.
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Under the law, a mistrial would be declared if the jury was not informed.

Jury nullification is doctrine under which a jury is tasked to judge not 

only the accused and the facts of the case, but also the law itself. The 

principle gives the people the power and authority to directly challenge



and void unjust or unconstitutional laws, and protect their fellow citizens 

from unwarranted prosecution.

The C o m p ro m ise  o f  1850 an d  H o w  A b o lit io n is t s  U se d  

N u llif ica tio n

In 1850, Congress compromised in order to hold the Union together 

against the divisive issue of slavery. Since the preservation of the 

Union (Northern control of the South’s economy), rather than the 

abolition of slavery was foremost in the minds of influential Republican 

bankers, manufacturers and heads of corporations, this compromise 

made perfect sense.

Part of this compromise was the passage of more stringent fugitive 

slave legislation that compelled citizens of all states to assist federal 

marshals and their deputies with the apprehension of suspected 

runaway slaves. It also brought all trials involving alleged fugitive slaves 

under federal jurisdiction. Under the “law” northerners were subject to 

large fines for aiding a slave in their escape, even by simply giving 

them food or shelter. The act also suspended habeas corpus and the 

right to a trial by jury for suspected slaves, and made their testimony 

inadmissible in court. The written testimony of the alleged slave’s 

master was given preferential treatment.

As would be expected, this new legislation outraged abolitionists. It also 

angered many everyday citizens who were previously more apathetic.

In 1851, 26 people in Syracuse, New York, were arrested, charged and 

tried for freeing a runaway stave named William Henry (aka Jerry) who 

had been arrested under the Fugitive Slave Act. Among the 26 people 

tried was a U.S. Senator and the former Governor of New York! In an 

act of jury nullification, the trial resulted in only one conviction. “Jerry” 

was hidden in Syracuse for several days until he could safely escape 

into Canada.

Jury nullification has been long apart of common law stemming from the 

Magna Carta and brought to America during colonial times. Earlier in 

U.S. history, fully informed juries were common practice. However, in 

1895 Supreme Court held that a trial judge has no responsibility to 

inform the jury of the right to nullify laws.

Despite the ruling, sate law can still require fully informed juries.

HB1452 w as referred to the Judiciary Committee.
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From : herder winkelman f mailto:herderw@vahoo.com1
Sen t: Monday, February 24, 2014 5:58 AM
To: Rep. Wes Keller
Cc: Rep. Tammie Wilson
Subject: Fw: HB 315

On Sunday, February 23, 2014 11:59 PM, herder w inkelman <herderw@ vahoo.com > wrote:
Sir: I have not read the contents o f  this Bill that should be before the com m ittee, but I would 
urge all to consider the im petus o f  w hich I have som e fam iliarity. It is, to  be sure, a rather 
extraordinary  or perhaps controversial issue. The consideration does have som e precedence in 
history and has convincing argum ent pro and con. The final analysis, so far as I can determ ine, 
will rest ultim ately in the hands o f  our legislature. W e are living in tim es o f  difficult contrast 
and com peting ideas for w hat we m ay construct as norm ative. I am  com pelled to the conviction 
that it m ay be in the balance better to assum e the risk o f  arbitrary conclusion for the hope o f  
perceiving obsolescence or constructions o f  law that I feel certain history w ill vindicate as "over­
reaching" or otherw ise in som e m anner capricious to the greater laud o f  a  free society. I w ish I 
could speak m ore to the specifics, but I w ould again urge serious contem plation and a 
w illingness to consider that it m ay be a tim e for changing some perceptions we m ay have here- 
to-fore considered "settled".

Respectfully,

H erder W inkelm an, Fox, A K

mailto:herderw@vahoo.com1
mailto:herderw@vahoo.com


 Original Message-----
From: Mike Coons \mailto:mcoons@mtaonline.netl 
Sent: Monday, April 14, 2014 3:20 PM
To: Rep. Gabrielle LeDoux; Rep. Bob Lynn; Rep. Charisse Millett; Rep. Neal Foster; Rep. Lance Pruitt; 
Rep. Max Gruenberg; Rep. Wes Keller 
Subject: HB315

My name is Mike Coons from Palmer and speaking for myself.

I fully support HB 315!

I have been on jury duty twice and I am very aware that if you want to be on a jury not to bring up 
nullification. That is a sure way o f the prosecution to disallow you. Defense loves it, but the courts like 
that dirty little secret to remain just that!

I would have no problem with jury nullification for I am sure there are many bad laws on the books. A 
specific one would be if a person was to carry a firearm concealed into a business that had the sign saying 
no concealed carry allowed. Since that business has no duty to protect anyone, it comes to the need of 
self protection over a business being afraid of the armed citizen. Although I do agree that being armed 
and having a beer in a bar is not a good idea and I agree with that law, as well as the other 3 locations we 
cannot carry, a business is denying our right just because they don't like the law. That is nullification in 
and o f itself and has a direct impact on public safety, thus, I believe in the adage, “better to be tried by 12 
than carried by 6” . Thus if a defendant were to demand trial by jury, for a criminal trespass because he 
or she carried, so long as that defendant hadn't done something further outside of good law, I'd find not 
guilty based on nullification. Now of course, I'm sure if  a good prosecutor happens to hear my testimony, 
now I'm never going to be on any jury!

I am sure that defense will push jury nullification for good reasons and/or any reason to get his/her client 
off the hook. That is up to us, the jury to see through wrong headed use of this. I am also sure that many 
politicians vs citizen legislator's, will not like this bill, because my understanding is that if  a jury nullifies 
a law then that law is no longer valid or in jeopardy of being nullified from the Statutes. Since it is almost 
impossible to get the legislature to repeal bad law vs writing in new law (some as bad or worse than old 
law), this is a great method for We the People to get rid o f bad law

Vote to pass out this bill and let liberty shine!

Mike Coons 
745-6779

mailto:mcoons@mtaonline.netl


From : Maria Rensel rmailto:shapeitup2013(g)qmail.com1 
Sen t: Monday, April 14, 2014 1:59 PM
To: Rep. Wes Keller; Rep. Lance Pruitt; Rep. Tammie Wilson; Bob Bird; IM Jones; Dick; Rep. Gabrielle 
LeDoux; Frank Turney; Alyssa W illiams; Mark Eck; Matt Buxton 
Subject: HB 315 Amendments

A rticle 1 (c) D elete beginning phrase, "N otw ithstanding any other laws," begin w ith "The court 
shall allow  the defendant to present to the ju ry  for it's consideration..." (continue through the end 
o f  subsection as w ritten).

A dd in  A rticle 1 (g) The right o f  trial by ju ry  shall be preserved, and no fact tried by a ju ry , shall 
be otherw ise re-exam ined in any Court o f  the U nited States, than according to the rules o f  the 
com m on law.

Section (g) stands on A rticle VI, second paragraph: "This Constitution, and the Laws o f  the 
U nited  States w hich shall be m ade in Pursance thereof...and the Judges in every State shall be 
bound thereby..."

M aria Rensel 
constitutionparty. com
The State Wide Teleconference  
F irst Sa turday Coffee Clatch

907-455-7008 
907-590-4164 
Find U s on Facebook

mailto:shapeitup2013(g)qmail.com1


Ernest Prax

From: Rep. Wes Keller
Sent: Tuesday, April 15, 2014 2:18 PM
To: Ernest Prax
Subject: FW: HB 315

FYI*j

From : Alyssa Anne Therese Williams rmailto:alvssa anne williams(3)hotmail.coml 
Sen t: Tuesday, April 15, 2014 1:42 PM
To: Rep. Wes Keller; Rep. Lance Pruitt; Rep. Neal Foster; Rep. Bob Lynn; Rep. Charisse Millett; Rep. Gabrielle LeDoux;
Rep. Max Gruenberg
Cc: Love Muffin; Maria Rensel
Sub ject: HB 315

A L A S K A  H B  315- J u r y  R ig h ts  a n d  J u r y  N ullification

"A n A ct relating to ju ries  in crim inal cases; and providing for an effective date."

A s FIJA  states:
"The primary function o f the independent juror is not, as many think, to dispense punishment to fellow 
citizens, accused o f breaking various laws, but rather to protect fellow citizens from tyrannical abuses o f 
power by government. ”

It is the responsibility  o f  the governm ent to protect our life, liberty, and property.

It is the responsibility  o f  the ju ro r to determ ine w hether or not the law  is ju stly  applied and w hether or not the 
defendant is guilty o f  the crime.

C urrently  in A laska, i f  you are called to ju ry  duty, you are expected to forget or forfeit this responsibility. You 
are throw n out for know ing that you are responsible fo rju d g in g  not only the facts but the LAW .

This is not right. The judges and the prosecutors are there to protect life, liberty, and property. They should not 
be allow ed to  sw ay convictions for their ow n benefit. They should not be allow ed to take the ju ro r’s right away, 
they  should be judged . C onstitutionality  should be applied in the courts, not tyranny. The defendant has the 
righ t to  a fully inform ed jury . They should not be stuck w ith a ju ry  o f  “useful idiots” and set up as they are now. 
The D epartm ent o f  Law  claim s that a fully inform ed ju ry  will ignore evidence and rules; that is FALSE. The 
ju ry  w ill determ ine w hether or not the defendant is guilty o f  the crim e and w hether or not the law  is just! A  ju ry  
o f  fully inform ed individuals can m ake a far better judgm ent than a pow er hungry egotistical prosecutor or 
judge!
It should  be no surprise to you as our legislature that there are law s that are unjust or too vague! The ju ry  is the 
check o f  the judge! W hy should one m an, the "judge," have the right to determ ine the fate o f  a m an? Before 
there w as any governm ent, com m unities form ed ju ries  o f  random  citizens and used them  to determ ine if  the 
defendant w as guilty and the system  w as far less corrupt than it is today!
W e th e  people, reserve our right to judge not only the facts but the law as well.
W E  T H E  P E O P L E , w ant this bill to be pushed through to law  with the added am endm ents.
I ask  that you, re p re se n ta tiv e s  o f th e  peop le , protect our rights and push this bill through. W e voted you in to 
represent us, please do so.
L isten to  your constituents.

l

mailto:alvssa

