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SPONSOR SUBSTITUTE FOR SENATE BILL NO. 49 am
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-EIGHTH LEGISLATURE - FIRST SESSION
BY SENATORS COGHILL, Oboa, Kelly, Dyson, Micckbe, Dunksvy, Giesiel
REPRESENTATIVE Lynn

Amended: 4/9/13
Introduced: 2/15/13

ABILL
FOR AN ACT ENTITLED
"An Act relating to women's health services and defining ‘'medically necessary abortion’

for purposes of making payments under the state Medicaid program.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.07.030 is amended by adding a new subsection to read:

(g) The department shall make available to eligible recipients a program for
women's health for the purpose of providing family planning services, health
screening examinations, and related services.

*Sec. 2. AS 47.07 is amended by adding a new section to read:

Sec. 47.07.068. Payment for abortions, (a) The department may not pay for
abortion services under this chapter unless the abortion services are for a medically
necessary abortion or the pregnancy was the result of rape or incest Payment may not
be made for an elective abortion.

(b) In this section,

(1) "abortion" has the meaning given in AS 18.16.090;

SB0049C -1- SSSB 49 am
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(2) T“elective abortion"means anabortion that is not a medically
necessary abortion;

(3) "medically necessaryabortion” means that, in aphysician's
objective and reasonable professional judgment after considering medicallyrelevant
factors, an abortion must be performed to avoid a threat of serious risk to the life or
physical health ofa woman from continuation of the woman's pregnancy;

(4) "serious risk to the life or physical health" includes, but is not
limited to, a serious risk to the pregnant woman of

(A) death; or
(B) impairment of amajor bodily function because of
(i) diabetes with acute metabolic derangement or severe
end organ damage;
(i) renal disease that requires dialysis treatment;
(ii1) severe pre-eclampsia;
(iv) eclampsia;
(v) convulsions;
(vi) status epilepticus;
(vii) sickle cell anemia;
(viii) severe congenital or acquired heart disease, class

(ix) pulmonary hypertension;

(x) malignancy if pregnancy would prevent or limit
treatment;

(xi) kidney infection;

(xii) congestive heart failure;

(xii) epilepsy;

(xiv) seizures;

(xv) coma;

(xvi) severe infection exacerbated by pregnancy;

(xvii) rupture of amniotic membranes;

(xviit) advanced cervical dilation of more than six

SSSB 49 am -2- SB0049C
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centimeters at less than 22 weeks gestation;

(xix)  cervical or cesarean section scar ectopic
implantation;

(xx) any pregnancy not implanted in the uterine cavity;

(xxi) amniotic fluid embolus; or

(xxii) another physical disorder, physical injury, or
physical illness, including a life-endangering physical condition caused
by or arising from the pregnancy that places the woman in danger of
death or major bodily impairment ifan abortion is not performed.

10* Sec. 3. The uncodified law ofthe State of Alaska is amended by adding a new section to

n
12
13
14
15
16

read:

WOMEN'S HEALTH PROGRAM UNDER STATE MEDICAID. The Department of
Healthand Social Services shall immediately prepare and submit to the United States

Department of Health and Human Services, for approval in accordance with the provisions of
42 U.S.C. 1396a (Title XIX, Social Security Act), an amendment to the state plan consistent
with AS 47.07.030, enacted by sec. 1ofthis Act

SB0049C
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ALASKA STATE SENATE

Interim: Session:

301 Santa Claus Lane State Capitol, Room 111
North Pole Plaza Mall Ste. 3B Juneau, Alaska 99801-1182
North Pole, Alaska 99705 Phone: (907)465-3719
Phone: (907)451-2063 Fax: (907)465-3258

Fax: (907)451-2332

SENATOR JOHN COGHILL

SPONSOR STATEMENT

SSSB 49 am: “An Act relating to women's health services and defining ‘medically
necessary abortion* for purposes of making payments under the state Medicaid program,”

Sponsor Substitute to Senate Bill 49 (“SSSB 49") Sections 1and 3 direct the department
to establish a program for women’s health for the purpose of providing family planning services,
health screening examinations, and related services.

Sections 1 and 3 were submitted by Senator Gardner on the Senator Floor and received
little to no analysis in committee. In contrast, Section 2 has gone through extensive review in the
Senate Judiciary Committee and Senate Finance Committee.

Section 2 specifically brings clarity to the term “medically necessary abortion” for the
purposes of making payments under Medicaid.

In 2001, the Alaska Supreme Court determined the state must pay for medically
necessary abortions for participants in the Medicaid program.1 Since 2001, the term “medically
necessary abortion” has acquired a constitutional component of unknown scope. The relatively
few Alaska cases involving abortion rights do not provide guidance as to how broadly the term
“medically necessary abortion” is to be construed.

SSSB 49 answers that question. SSSB 49, based on recommendations and expert
testimony from medical professionals, satisfies equal protection arguments by reasonably
providing a definition for a “medically necessary abortion” based on neutral criteria directly
related to the health care program (as it was required to do pursuant to the 2001 Planned
Parenthood decision).

Pleasejoin Senator Coghill in supporting SSSB 49.

1See State, Department o fHealth and Social Services v. Planned Parenthood ofAlaska, 28 P.3d
904 (Alaska 2001).
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DATE) Monday, March 29,2010

By dieauthority vested Inm» as Piatldaot by the Constitution and tiw tews o fA t United Stataa o f Aaaeriea, tadadog
the’ Patient Protection and Afferdabli Cara Act" (PubHc Law 111-148), | hereby order aa follow;

Section. 1, Poftcy. FoMowfag the recent enactment o fthe PaHeol Protectionand Affordable Care Act (the’ Act*), h Is
necessary to establish an adequiate enforcenment mechanism to ensure that Federal funds aienot used for abortion
services (except in cases of rape or incest, or when the life of the worman would be endangered), consistent with a
longstanding Federal statutory restriction that is commonly knownas the Hyde Amendment. The purposeofthisorder
is to establish a comprehensive, Government-wide set of policies and proceduresto achieve this goal aod to nmeke
certainthat ail relevantadon-Fcderal officials. State officials (inefcrtag insurance regulators) and health care
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providcn-tre aware of their rajxmsibilkic*, newandold.

The Ad thnlmeius currentt Hyde A w w tan iwtricttom |Quniln| i bortkiB policy andw w d i those resitictfoos totin
newty peeled heshh inmfwce exchanges. Underthe Act, ionguendfag Fedenl bwi ic pratect coiucltiice (wchmhe
Chon* Amendnrent, 43 U.5.C. J000*7, and the \Weldon Amendrrent, section 50t(dX I) of Public Lew 1114) rermein
intactand new protections prohibit dbcrimiration against healthcare ftciiities and health care providers becauseo fan
urmilfogness to provide, pay for, provide coverageo f orrelbr lbr abortions.

Numerous executive agencies havea role inensuring thet these restrictions are enforced, lucludiitg the Deporanentof
Healdi and Hurmen Services (HHS), the Office ofiVianagemaal and Budget (OMB), and the Office of Personae!

Management.

Sec.1 StrictCo*yll<mctwiihPnM tttoia on Abortion FkmMt?im Hudthbumvn* Etchants. Th* Acttpcdfk&y
prohibits the use o f tax credhs and coseuhariag redaction payments to peg for abortion services (except incasesoftape
or incest, orwhendie Mb o fthe worman would be endangered) in the health insarsuocexchanges that v be
operotiaaal hi 2014. Tlte Act also imposes strict paymentand accounting roquireMeutsto ersuro that Federal ihnds are
not used far abortion servioee Inexchange plans (except lacnsssofrepeocinocst, orwhen the Ufaofthe worman woeld
be endangered) and reauirss State health iosnnnoeconioiieaioneiB to ensure that exchange plan foods an segiegated by

andaccounting guidance provided by the Oovcrawcat Accouuinbfliiy Office.

I hereby rfinct the Director ofthe OMB and die Secretary of HHS to develop, widiia 110 days ofthe dale ofthisorder,
a model set o fsegregation guidt&nct for State health iosurance commisskxieis to use when deesrminingwhether
exchmxmtans are comntyinu with the Actfisecrexatioureauiiementi. established in section 1309 ofthe Act. for
enroiieas receiving Federal Bnandal assistance* The guidelines shall also oihrr technical inibrtaeilon that States should

Indeveloping these model gnlddinaa, the Dhectorofthe OMB and the Seowtaiy ofHHS shall consultwith executive
erodes andoffices thut have relevantexpertise fataocouaihv (*15600) principles, Including, hut not limited tooths
Departaent ofthe Treasury, and with the Government Accountability Office. Upon oompletion o ftimesmodel
guidelines, theSecretary d HKS should promptly initiatea ndeoeaekiog to issue regulations, which wiH have the foroe
oflaw, to interpret dte Acfs segregation reguinmedts, and shall provide geidinoe to State health insurance
commissionerstit itow to corYply udtit the ttocdl guideiines™

See.3. fanm Uiy NtoUhfYnttrfay a n The Actestablishesa newCommunity Health Center (CHC) Fundwithin
HHS. which provides additional Poderol fonds forthe community hcallh canterprogram Bxinleg iawprohfoltstbese
centers &orousing Federal (bods to provide abortion services (except incaseso frapeor iooeet, orwhen the lift ofthe
womanwould be endangered), asa result o fboth die Hyde Amendmentand longstanding regulations containing die
Hyde language. Under the Act, the Hyde language Se\Wapply to the authoriaarion and appropriations o f fonds for
Community Health Genters winder section 10503 and aMpthitrselevant sapuiitwa. Ihctth Tsflfartrtts (icfirlar¥afinci
to easuie that program adminisiniors and redpieats o fFoderai foods are rmero o fand comply with the limitationson
abortion services imposed on CHCs by existing law. Such actions should include, but are not Kroitod to, updating Grant
FoBey Statenents that nceamneey CHCamntting iesuinn new kuenwaiine snid.

Sec. 4. Grnrni/Pnpvbforu. (a) Nothing in thisordershdl be construed to impairor otherwise affect: (i) authority
granted by law or Presidential directive toan agency, or die head thereaf) or (M) fonctienrs o fthe Directorof tire OMB
relating to budgetaty, administrative, or legislative proposals

(b) Thiseider shall be implemented consistent with applicable law andsubject to the availability o fappropriations.
(©) This orderis not Intended to, and docs nat, create m y tight or benefit, substantive or prooedurol. enforceable at
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lawor in tqulty by any party agains tht United Slam, h* departime nt. ageackt. oremitka, hi officer*. employee or
agemt, or any other pwaoo.

/8/Barack Obarra
THEWHTEHOUSe.
Washlagton, March 24,2010.
(FR Doe. 2010-7154 Filed 3-26-10; 1/GDpm)
BIUINO CODE 0000-00-X
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See. SOI. The Secretanes of Labor. Health and Human Services, and education art
authorized to transfer unaxpandad balanoas of prior appropriations to accounts

corresponding fo currant rations In this Act. Such transferred
balanoesshrz}l? be usedfor%e semelpu , and for the same penods oftime, for
O which they wars originally appropriated.

Sac. 502. No part of any appr%g'alaﬁon contained in this Actshal remain available for
obligation beyond the currant year unless expressly so provided herein.

Sac. 503. (a) No part ofan¥ appropriation contained In this Actor transferred
pursuantto section 4002 of Public Law 111-140 shed be used, other than for nomel
and racoonixed rxiio Ifva laniilalive ralatfonshios. for or orocacanda
purposes, for the preparation, distribution, or use ofany Wt, pamphlet, booklet,
pubVicadon, electronic commupication, radio, television, or video presentation

w lupponoro aw ttcunonv or wgwiiion Dvorc cm Wongm or
any State or local legislatura or legislative , except In presentation to the
Congress or any State or local legislature itself, or designed to supyport or dofeat any
proposed or pending regulation, administrallve action, or order issued by the
executive branch ofany State or local government, except in presentation to the
executive branch of any Stats or local government ltself.

(b) No part of any appropriation contained In this Act or transferred pursuant to
section 4002 of Public Law 111*148 shal be used to pay the salary or expanses of
any grantor contract recipient, or agentacting for such recipient, related to any
activity designed to Influence the enactment of legistiKlon, appropriations, regulation,
administrative action, or Executive order or pendtog before the Gongress or
any State govemnment, State legislature or local legislature or legislative body, other
than for normal and nized executtveaglistative relationships or participation by
an agency or officer ofa Stats, local or tribal govermment in ad

O administrative processes within the executive branch of that govermment

ions 21300134:1* PM
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(c) The prohibitions In subsections (a) and (b) shad Include any activity to advocate
Or promoramy prog panoniQ or Niviiro ocm”™ r m - Or joom 00X INCIO0S0 Or
any , ing, or foture requirement or restriction on any legal consumer
product, Including Its sola or marketing, including but not limited to the advocacy or
promation of gun control.

Sec. 504. The Secretaries of Labor and Education are authorised to make available
notto exceed $2S000and $20,000, ragpacHvaly, from ftin * awliable for salaries
and expanses undertitles | and m, regpeedvaiy, for official recaption and
representation expenses? the Director of the Federal Mediation end ConcBletion
Service is authorized to make avaSable for official and raorasantation
expanses not to exceed $8,000 from the fends avahable for' Federal Mediation and
Gondlation Service, Salaries and Expanses; and the Chairman of the National
Mediation Board is authorized to make avaBabie for official recaption and
ropfitsofrorden Y Xpensii moe vo vixcbso fSRULIO iRt FUIKIf sjlrviovfor * wiconoi
Mediation Board, Salariaa and Exppanses.

Sac. 308 When issuino atements. oran releases, raouests for orooosais. bid
SONCXVPONV *NO - OCNOr COCUNWNCY UWUXXNQ Projects Or programs NiNO0O in WNon or
In Rirt With M.aril money. ill ersntMs netMing Ftdtw fedt indtidtd I this At
mading bt not limited to State and local aovammentaand raflnlanta of Federal
research grants, shall dearly state-

1) the percentage of the total costsof the ram or projectwhich wil be
%n)amed I\C/)verllh Feo%ral money; Peg i
(2) the dodaramount of Federa) funds for the project or program; and

(3) percentage ino oousramount Of cnt cow COSES O to  Projoce Or program
that WIR be financad by non-govermmental sources.

Sec. 80S. (a) Nore of the funds appropriated M this Act, and none ofthe fundsm
any trust fund to which hmds are appropriated in this Act, shall be expanded for any
rOVHION a

(b) None of the hmds appropriated in this Act, and none ofthe ftimds In any trust
Mnd to which funds are apypropriated In this Act, shal be expanded for
benefits coverage that Indudes coverage of abortion.

(c) The term " health benaftts coverage' means the package of services covered by a
managed care provider or organization pursuant to a contract or other arrangement

Sec 507. (a) The limftations established In the preceding section shaa notapply to
an abortion -

(1) If the pregnancy is the result of an act of rape or incest; or

(2) In the case where a woman suffers from a physical disorder, physical Injury,
or physufrcgl III1r111ess, including a Irfr?%ndangerg]g prws(c]fledc%ryldmm caused by or

arising from the pregnancy itself, that would, as can a , place

the w%man In danger of death unless an abortion Is perfommefhysmn

(b) Nathing In the preceding section shed be construed as prohibiting the expenditure

Impi/aWBMiw jw ri|l Hafrw y/ricUfclsAtwiy BiiafcHItPyo,
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by a Stats, locality, entity, or private person of State, local, or private funds (other
thena State's or r¥ contribution of Medicaid matching funds).

\Q) PE5LRAG in Ut prraomy sewgn snw & conscrdd ¥ rescncong mo WK &
en?/ managed car* provider from offering abortion coverage or the abttty of a Stats
orlocality to contract separately with such a provider for such coverage with State
tends (ofher than a State's or bcatty™* contngtmon of Medicaid matching funds).

)(1) Nore of the hinds made available mthis Act may be made available to a

d
gfidoral oooncv or pmcroiTi. or te a State or local Mwarnmant V auch anannf,
Dnamm. or governmentiiihtorti institutional or Individual heeah cam antty to
discrimination on the baaia that the heath can antity doaa not provide, pay for,
provide coverage off or refer for abortions.

(2) In this subsection, the tsrm "health cart entity* Indludes an Individual physician
or other health care professional, a hggﬁ]rtal, a provider-sponsored organization, a
health maintenance organization, a h Insurance plan, or any other kind of health
cart facility, organization, or plan.

Sec, 506, (a) Nore of the fimds made available In this Act may be ueed for-

(1) the creation of a human embryo or embryos for research purpases; or

(2) research mwhich a human embryo or embryos art destroyed, discarded, or
knowinafv eublectad @ stalk af Mpwy o death paater thasa thataSowed far
research on fetuses In utaro under45 CFh4&204(b) and section 496(b) of the
Public Health Senvice Act(42 UB.C. 289g(b)),

(b) For purposes of this section, the term ‘human or Includes any

Ism, not protected as a human subject under 45 (PA46 as of the date ofthe
enactment of this Act that Is derived by farUllzatlon, parthenogenesis, doning, or
any other means hom one or more human gametes or human diploid calls.

See. 50%% Nore of the k|1inds madke grvaftsble in this Actmay be useiid rifjpE an3{i

e o) cre leganzanon Orug or BT LIoE0 in
schedule | of the schedules of controdod established under section 202 of
the Controlled Suiostances Act except for normal and recognized executive-
congressional communications,

(b) The limitation m sulbsection (a) shall not apply when there is significant medical
evidence of a therapeutic advantage to the use of such drug or other substance or
that federally sponsored dnical trials are being conducted to determine therapeutic

Sac 510. None of the funds made available In this Act be used to promulgate or
adoptany finsl standard under section 1173(b) of the | Security Act providing
for, or providing for the assignment of, a unique health Identifier for an Individual
(exceptin an Individual's capacity as an employer or a health cars provider), until
legislation is enacted specifically approving the standard.

Sec. 511. Nore of the fends mede available mthis Act may be dblbgated or expended
to enter Into or renew a contract with an entity |-

202/29134:13 PM






ALASKA STATE SENATE

Interim: xgfSIL-Kgfev Session:
301 Santa Claus Lane State Capitol, Room 119
North Pole Plaza Mall Ste. 3B Juneau, Alaska 99S01-U82
North Pole, Alaska 9970S Phone: (907) 463-3719
Phone: (907)431-2063 1 / Fax:(907)465-3238

Fax: (907)451-2332

SENATOR JOHN COGHILL

SECTIONAL ANALYSIS

SSSB 49 am: “An Act relating to women’s health services and defining ‘medically
necessary abortion* for purposes of making payments under the state Medicaid program”

Noteworthy: This bill was amended on the Senate Floor. Amended Sections | and 3 were
passed with little to no vetting or analysis. Sections 1 and 3 were never discussed in any
committee. The financial repercussions at the time of passage were unknown to the Senate.

Section 2 of SSSB 49 has, in contrast, gone through extensive review in Senate Judiciary and
Senate Finance.

Section | : AS 47.07.030 is amended by adding a new subsection to read:

(9) The department of Health and Social Services shall make “family planning services”,
“health screening examination”, and “related services” available to eligible persons.

Section 2: AS 47.07 is amended by adding a new section:

AS 47.07.068 shall read:

This section shall neutrally define “medically necessary abortions"for the purpose of
makingpayments under Medicaid.

This section shall clearly distinguish between “medically necessary abortions™ and
""elective abortions. "

Medicaid does notfund elective procedures (such as afacelift).
Medicaid also shall notfund elective abortions.
Medicaid onlyfunds medically necessary procedures.

Medicaid shall onlyfund medically necessary abortions.



The definition was crafted gfter giving careful consideration to existingfederal
foundational thresholdsfound in the Hyde Amendment, the language in the 2001 “Planned
Parenthood Case" (State, DHSS v. Planned Parenthood, 28 P.3d 904, 913 (Alaska 2001)), and
the neutral, professional recommendations o fmedical experts.

(a) The department shall not pay for abortions unless the services are medically
necessary or the pregnancy was the result of rape or incest Payment shall not be
made for elective abortions.

(b) (1) “Abortion” shall be as defined in AS 18.16.090.

(2) “Elective abortion” means an abortion that is not medically necessary.
(3) “Medically necessary abortion” means, in a physician's objective and reasonable
professional judgment, after considering neutral medically relevant factors, that an
abortion must be performed to avoid a threat of serious risk to the life or physical
health of a woman from continuation of the woman’s pregnancy;
(4) “Serious risk to the life or physical health” includes, but is not limited to, a serious
risk to the pregnant woman of:

(A) death; or

(B) impairment ofa major bodily function because of

(i-xxii) the conditions listed.

Section 3; The uncodified law of foe State of Alaska is amended by adding a new section to
read:

That a new “Women's Health Program” shall be established under Medicaid. The plan
shall be consistent with Section 1

SSSB-49 am Sectional Analysis
Senator John Coghill
Page 2 0of2






" GUTTMACHER INSTITUTE
State Policiesin Briefiku...

m State Funding of Abortion Under Medicaid

BACKGROUND] Firstimplemented to 1977, the Hyde Amendment. which currently forbids the use of
ftdwil fonds fbr abortions except to cam o flifc ondemrifitint, rape orincest, h i gsided public fonding fof
abortions undertbeJoint ftdentstate MetBcaid programs for tow-tncome women. At a minimum, states must
cover those abortions that meet the federal exceptions. Although moat states meet ths requirements, one state is in
violation o ffederal Metficaid law, because h pays forabortions ooly (ncam of UftendangBneent Some stales
use their own fends to pay for all or most meOcallyncceisKy abortions, although mostdo boss a resulto fa
specific court order.

HMNUMHTBI
m 32 states and tha District o f Columbia follow the federal standard and provide abortions in cases oflife

m  3o0i meatamcs maopnmQeam mnos luf DOfttoos mcoei orwpu pppiinimiL

+ 3oflbeaestateiai»oprovkksts» Amdsforabortionsthat are necessary to preventgrave, long4asting
damage to the woman's physical health.

m | state provides abortionsonly in cases oflifeendangenneat, in parent violation ofthe federal standard.

B 1/states use state fends to provide an or most medically necessary abortions.
+ 4 oftbase stale* provide such Ibndsvoluntarily.
m 13ofthese slatesdo so pursuantto a courtorder.
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Supreme CourtofAlaska.
STATE of Alaska, DEPARTMENT OF HEALTH A
SOCIAL SERVICES, Karoo Perdue, Cwnaiiriooer,
AWIIQ)

V.
PLANNED PARENTHOOD OF ALASKA. INC..
Jan Witsiwd, MID., and Sunn Lemagie, M.D.

Appellees.

No. S-9109,
Job 27,2001.

Two medical doctors and an abortion provider
fiMscotapM ot against the Departmento f Healthand
Soetal Sendee (DHSS), aeekb” tosgjoin enforcement
or ugenmn reguianofi uut aeajoa reauing lor
medkally necessary abortions, mid requesting do*
clemoev relief. The Suoerior Court. Third Judicial
District, Sen K. Tan. Jn granted eurmaiy judgment in
fkvor of pbintlfb and permanently egjoined foe Da*

firan CQfixdllY™ d|0 V\]jtﬁt%[?‘
gppealed. The Supreme Cowt, Fatoe. C Jn held that;
(I; itgumum WKMM aiiw oj consniuuoou gutr-
anteeofegnal protectian, rod (2) separation ofpowers
doctrine does not preclude a court Hom ordering foe
suae to provide equal fending fin women wlaoee
health is endangered by pregnancy.

Affirmed.
West Headnotes
ill Appealand Error300»8»J(1)

L Appeal and Error

3UXV! Review
2821 VJF} Trial De Novo
Trial De Novo
30KW3 Cases Triable in Appellate
Court
IA IB i k. b>General. Vj v Cl»
Una

Appeal nd Error30 C»S9S(2)

Page 1

3fl Appeal and Error
30XVI Review
ttXVItf.) Trial De Novo
2flfc222 Trial De Novo
301895 Scope of Inquiry
30kt95(2) k. Effbct of FIndiaye Be.
tow. Most Ched Cases

Suprerme Court wfil review a grant o f summary
jmjpnewt df novo, its
meut to detennioe wiMithir the parties genuinely foe*
pule any material facts and, if not, whether foe un-
disputed fects entitle the moving party toJudgment as
anatteroflew.

1U Appeal and Error30 ©*>*40(3)

& Appeal Bad Em*
30X VI Review
30XVKA) Scope, Standards, end Extent, in
General
30k838 Questions Coneidetwi
3QKk840 Review of Specific Questions

30fcB840f3t k. Review of Constitu-
tional Queitloni. Must Cited Cases

Appealand Error 3i 0="896(1)

$0Appeal and Error
39XY: Review
2fIXXI(Al Scope, Standards, and Extant, in
General
L 1& L 1Theoty and Grounds o f Decision of
Lower Coon
Grounds for Sustaining Deci-
sion Not Considered

(ap

On questioni of constitutional law, Supreme
Court wOl apply its independent judgment, and may
gffkm thg superior court on any ground supported by

e record.

_ k InGeneral Vtos; t ted
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22 Coastitutioaal Law
92XXV1 Eoual Protection

92XXVHE) Particular Issues and Applications
KXXVKEI3 Social Security. Wel&ra. end

Other Pubik Payments

92k3348 Medical Anbtance
92k33$2 k. Abortion Funding. Moat
Cfa&Chtt

(Formerly 92k242J(1))
Health 198H€=>480

198H Health
198HH! government Assistance

1I9BHHKB! Medical Assbtanca in General;

MitlkiM
19»Hk472 Beatties and Services Covered
198HKk480 |1 Abortion or Birtb Control.
Most Crted Cases
(Formerly 356Ak241.93)

SUM regulation denying Medicaid (fending for
medkally nccciniy abortions, except for pregnut
woen at riik ofdying or pregnant from rape or la®
cot, vMmh Alaska’s rtmitHttitHfl guarantee of
gn | protection by providing medically necessary
com to oil Indigent! except wonmen who need abor-
tions; once the Sim undartook to fond medkaMy
necessary services for poor Atcskons, it ctwid not
selectively exclude women from that progmai merely
become the thnot to their beobh arose from png®
nosey, which wotik! afhet their constitutional right to
wjhwHkutp ntooom, (Kspno wmci nronsi m
providing hoaltbcare to wormen who cany prepancks
to tow md In protecting timfttuc. Court. Art 1.8 1;
Auctio Adm a. Code title 7.8 43.140.

iilComtitutioool Law 02 ©=>3043

22 Coratitutiotul Low
92XXV! Ecuol Protection
gm tiA Ite General )
92XXVI(A)3 Scope of Doctrine fat General
92k3U38 Dlccriminotion end Classifies*
tioa
92K3Ms3 k. StotutiM ood Other Writ-
ten Regulctkms rod Rules. Most Cited Coses
(Formerly 92k209)

CoMtttuttouolUw » Cg>3050

22 Constitutional Law
92XXV1 Equal Protection
92XXVHA) lo G—eml
2XXVKA>6 Levels of Scrotfav
92k3030 k. Il GeaenL Most Cited
Cbm
(Formerly 92k209)

lo analysing a challenged low under Alaska's
equal protection provision. Supreme Court must tint
ies what level of to ly, usin
RO ML OO AT OV AP
examine the Starts interests served by thtchollettgeri
nguiotioo and ditciininc whether the botdoo placed
oft ooftstiftttfoftfit rights Iy ttto Fogoiotioft in tfilaiiiflo
or wnetncr we oojecnvo ogpte to wnten tni cwu*
hftbiliiioii fetods (0 dftft BxtFciw ©f QOftfdtih
tioool rights b significant oad etrmor survive coxtl®
ettifflrieihiy obeeat O compelling Mote litt*f {f,
oad if the Stale has abovva that its hun  ts jwtiiy

btodealﬁ%%%s ians, mmuﬁ_rﬁ?% %

rowni n on amen to aovnDco most gOAis ire
welléfitted to the rods, and that k> goals could not be
accomplished by less restrictive means Const. Art. 1.
LL

IS CoastltatioBal Law 920*3062

A MVETOGIN R
RXXVI Equal Protection
92XXYIIAJ in General
92XXVKAI6 Levels of Scrutiny
92k3Q39 Heightened Lcveb o f Scrutiny
22fc2itt2 k. Strict Scrutiny and
Compeling interest in General. MamChed cases
(Formeriy 921(213.1(1))

ConMltnlionat Uw «2€»37<d

yj f fflaithjm fl Low
PXXV!1 Equal Protection
22&AYiJE] Particular Issuesend Applications
S22U (yilEl!fi Privacy and Sexaal Manm
92k 37« k. Birth Control end Ahaation.
Most Cited Letts
(Formerly 92k22S.1)
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Bherexuimngn %nr ivicww mv MirtifiHiiiiwiii stoehji cd
reproductive hid ow, or selectively denies a benefit
to thofv who cxofdtti cooitltutiOMi Issubject

we most swrhID/juuiciii scnuUiyf uuk t> iuiCi
scrutiny” to analyzing tbt repdahM under Alaska’s
eoual nmtocdon nreviVico. Const An. 1.8 1.

Ifil Health 196H €*=>473

122U Health )
198HI1l Oovermnment Animate
IQiHIIIfBt Medical Assistance in General,
Medicaid
IM 1k4Z?2 Benefits wd Services Covered
>9SHk473 k. In General. Moo Cited
Cmb
(Formerly 356 Ak241)

Oovemment agency is conatitutionally bound to
apply nswnl criteria la allocating baaldi cm benefits
to poor Alesfcane, even If considentions of expense,
medical feasibility, or tht necessity of pertkaiar ser-
X[_cfi Ijig'(i't’v\ﬁtit?ﬁm uic fid Khco? A pttine. 1oich.

it. .

i1l Constitutional Lew 92€ » J« 2

22 Constitutional Law
92XXV!1 Equal Protection
92XXVKEL Pmkular Issues and Applications
ttaxXV U Etf Social Security, WeHbrc, aod
OtbtrPubUc Payments
92k3H 1 Medical Assistance
221&22 k Aboitioa Funding. Mas
C.ted Cases
(Formerly 92k242J(1))

Health I96H€»4M

9>H Health
19811111 Government Assistance
iSliiiiliai Medical Assistaace in General;
Medicaid

98Hk472 Benefits and Services Covered
JYttkMS? k. Abortion or Birth Control

MoMCiwdCIVAfl
(Formcriy 356Ak241.95)

Sttts regulation denying Medicaid ftmdiag hr
medically necessity abortions, except for pregnant

women* ride o fdying or pregMDt (ton rape or in-
cest, fUts equal protection analysis under any stand-
Bra, givea mm rower me repiinoE, me sw? grants
needed beakh can to some Medkaid-eligible Alas-
bans, bat daalts it toothers, baaed on crittriaentirely
uPW ttlwl 10 BN MtOICftMI pTOgnNDS {HffpON 01
graadng anifbrm and high quality medical camto all
needy persons in the state. Const An. |. < 1: Alaska
Admin.Code title 7.8 43.140.

ifil Constitutional Law 92€»3006

92 CwiHN ~ ftfl Law
92XXVI Equal Protection
92XXVKA) In General
92XXVIIAI2 Relationship to Similar Pro-

92k3006 k. Federal/State Cognates.

(FOemsriy 92k213.1(2))

~ Federal rational basis review for equal protection
imlvsk 3 i35 litafera itindwel thap Alaska's ko
tional basis review. U.S.C.A. ConstAmend. 3: Conn.
ATl

Visioos

121 Constitutional Law 92 «<=>2453

92XX Separationo fPowers
92XX(C)Judicial Powersand Functions
92XXLC1 InOensral
£13422 k. Determination of Coastba-
tiocaHty of Actions of Other Branches fat General.
MftU'LfiiLfttfS
(Formerly 92k$7)

Under Alaska's constitutioael structure of gov-
emment, the Judicial branch has the constitutionally
mendated duty to ensure eomplance with the provi-
sions of ths Alaska Constitution, including compli-
ance by the legislature.

LULLConstitutional Law 920 » isi6 (])

£ Constitutional Law
Separation of Powers
R XX(C)Judicial Powers and Functions
2223L.CJC Encroacbroent on Legislature
2U25V9 Particular Issues and Applies-
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92k?2516 Health
92k23I6fl) k. In General. Most
Cited Cases
(Formerly 92k70.1(12))

Separationo fpowsn doctrine does not precludea
court fromordering ths state to provide equal finding
forwomen whaose health is endi mgwed by pregnancy,
ovenif powtpuodtflitt the
fending.

INI ConstitutionalLaw 920 »2J30

22 Constitutional Law
92XX Separation of Powers
92XXIA) to General
92k2330 11 InGeneral. Most Cited Cases

(Formeriy 921(30)

aapMiooti or powws aocutnt ana us compie-
ynwittty doctrioo o f chocks and bilu co on bopHcit
in die Atoka Constitution.

*998 Use M. Kitsch. Asabtant Anotnev Oeneral.and
Bruce M. Botelho. Attorney General, Juneau, for
Appellant

Christina Schleuss. Suddock A Schlaasa. Cooperating
Counsel to the Alatica Civil Ubettiet Union, An-
chorage, and Lffgift. MfiKing. las&JtSiZBL. Tatcou
Cams, and Jennifer Delven. ACLU Foundation, Re-
proaactive riwwouHi irpffcii ncw yofXp NT| ot

AppeVoes.

Kevin G. C'erkso/i. Brcna, Ball A Clarkson, P.C.,
Anchorage, for Amicus Curiae The Alatica State
Legbbture.

Jeffrey D. Troott, Juneau, and Paul Begjamin Linton,
Northbrook, IL, for Amicus Curiae United Families
Intemational.

Susgn Orlanskt. Feldman A Oriansky, Anchorage,
Karen E Katsman, Sheila S. Boston, and Dine L
Bakst, Kayo Scholar Ftennan Hays A Handler, LLP,
end Mania F. Davis and YolandaS. \WWu. NOW Ldami
Defense and Education Fund, New York, NY, for
Ambus Curias NOW Legal Defense and Education
Fund.

Before EASE. Chief Justice, MATTHEWS.
EASTAUGH. BRYNER. and CAR PENETL Juetfcet-

OPINION

FABE. Chieflustice.

1. INTRODUCTION
Atoka's Medicaid i—wwn fimds virtually til
necessary medicel services foe poor Ales*
kans-Mgerdless of race, age, "flti*"*1 origin, or
fcoftQriic Muminr  *oui k oemes nmamg tor
BOCEsty abfS0Cs* MdK SO0y McH
rthi rHgftk A U om»m m a whose health Is m*
dergsred by pmnmcy in dented health cm based
salefy . inktend dhoawinivil of dar medically nec
m y nrocedtm. This selective denial of medical
benefits violass Mvscsfis constittttioasl gtavaatss of
ggwtai imncD iflrL u nr icoiiciiiwsffwi te siim wHtPO HV ucc
majority o fJurbdictions that htvo considered cons-
MePdoh whiwimioi BR stnt RIr&ife) B Aty

ttetp undertheir stete constitutions™ government heehh

care prograrrs that find other medically aeteseaty

Brooedures may notdeny assistance to e}f%eb WOEeN
HWW KWIUD OwvdeW | % UVmMIHTTIm N}'U

FNI. AS 47.07.010.

££& St* Commit," to Dtfimd StoroJ.
Rhttoiv.Mtrx. 29Cal3d 232.172 CaLRntr.
166.823 PJd 779 U98th Moc ». Sttrulorv
afAdmhL-A Fin.. 382 .Mass.629.417 N.E.2d
217 £l Womenoi MmiSiHar.

542 XWIJd 17 fMinn.,993); flftfrjg

Chmue* ftm-91 AJ, 287. W Aid 72?
UmY.NtwUaclctr Rightw C hoou XAAAL

JUabmuikJ2AJS.NLJri*.m 124LML
(199fo. cert denkd. 526 L.S. 020. 119

ci's Htuith Cir. tfW. i'*. Inc. r PotuoiMu.
mWYam H6b.L2dm im bm

Admin.. 790 SoJd 1036 (Fia.200 ). D * &

Otm.iam sd.So* . MifckSML
m N.WJd 166 (1992): ﬂir;ge / a VAut
UmiUw tin't viHum ft < ra&-142
N.C. 247. 49! S[E2d 333 f v

S3 N.YJd 363. 611 VY SJd 81L
an \AJjL13UL2m IUadJcxJimct.

ALHib
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ﬁlrwbe f lower state courts havge, al
UM XDullm 1IHItviHmI Y
these gfivttoday vinbtod their sum
constitutions. S tt Stmat Corp. v. Arbona
Coot Comabmmu Systtm Admin,, No.
CV1999014614 (ArttSupw. May 23,
2000* Do*f. Mohtr. 40 Conn.S»nD. 394.
StSAJd 134 (1486)! Am v. Harris, NO.
94977 (Idaho Dbt Fob. 1, 1994); Dotv.
Prfcfe No. 9I1-CH-1958 (IILCir. Dee. 2,
Ir'WJJ Wiwnv /BT mONn " fimmpaialySo
No. 49DI2<9908<Mi<I 137  (bkLSupcr.
Oct 18,2000); Jaamatta A ». Atoy, No.
BDV-94-811 (MontDbL May 19, 1995);
Afauurf PonmtbomiAsth r. Dmanmrm
nf Hum* Arsrutma of On*on 63
Qr.Ao00. 41.663 P.2d 1247H983Lort»ri«i
otherwaunfr. 297 Or. 562.687 P.2d 785
(19841 (dedbring to ranch constitutional
brae); Lttw-h*mm Woman al Tosuut
Butt, 31 WM tfi %IttAKJQ m Poo
*» Calm* No. S81440nC (VtSupcr. May
23, 1986); butsat Dot v. Chiidtrs, No.
94Cl102i83 (Ky.Clr. Aug. 7, (995).

This cmo coocsms the Stale's denial of public
assistance to eligible women whose health b in dan*
gar. k does not concem State payment hr elective
abortions; nor *906 does h concent philosophical
questions about abortion which we, as a courto f law,
viuMi t3pift 16 drditér, we joirm fne vuuwiui $3*
peeme Court {g tfisy ~tivis esse dos (um
« e Wiy or friiviorsiiy O edortidn, nesi
decidedly does not coocarn the personal views of the
Individual j iutirei as to the wisdom of the legislation
itself or the ethical considerations Involved in a
woman's individual decision whether or not to bear a
child." ;v Indeed, as the CaBlbnria Supreme Court
ftymfasstodL Mimiisr ucsSitutioTsi Issues would srise
if tiw Legisimnre ... Raided [Medicaid] abortions but
refbssd to provido comparable medical care for poor
womenwho choose childbirth."  The constitutional
issue in this case therefore "does not involve a
weighing o fthe value ofabortion as against childbirth,
but instead concerns the protection of either procrea*
tiva choice front discriminatory govemmental treat*
meat" " As the California coart recognized, the
issue presented b "not whether the state b generally
obligated to subsidize the exercise of constitutional
rights for those who cannot otherwise afford todo so."

Rather, the issue b whether the Stats; having an*
acted a benefits program, may discriminate between
recipbnb hi the manner attempted by the Department
ofHealthand Social Services (DHSS) today. Wehold
Hit ft niav mrivOnce ke Stale undertakes to tessh
medically necessary services for poor Alaskans, k
maynotselectively exclude from that programwormen
who nreflceny requite abortions.

EM. A/wiX-171 Cal.Rntr. 866.625 P.2d at
280.

EM.M

D iib

Although the Stale atgnes that courts may not
egjoio unccnsihutienel me of die bgisbtive appro*
priations power, thb proposition b unsupported by
case law from nay Jurisdiction. The legislature's
spending power does not create license to dbrsgard
ittviif VCTHFCIH i1DIS* 1) kKimDiri
the State's argument, we concur with every state and
fodwu! courtd it bn ooosidMid thls issue*

n. FACTSAND PROCEEDMOS

Alaska provides mtffcffl ittvicti for poor Alas-
kans primmfiy through the Mcdiciid program/t*
Medicaid b a comprehensive healtii care program
Affigntil toprwHt ffiin | mttrmct for Hi
poor pereons*907 inthe stale/M Buta M SS regale*

don, I AjtKi Adminfanaiftt-TMK (AAC) 4?,149.
m)osallunuon me sunt$ noun gifs nmomgl v

de“r}lu&MMedllcald assbtanca for medically :
iMs unlessa o t Wo 0
of ner pregnancy fos W.mmhﬁaé& m
cauM DHSS offcn no other fondlng source for abor*

e i SR A

recele #0
taoca fromthe stale.

i- \7 Stt AS 47j07; see tdso 42 L.S.C. St
mwry>Kdteilom

A second program, Chrooic and Acute
Medical Assbtanca (CAMA) comple

mints Medicaid by arevidiM some madli*
cal cam for Alaskans who are poor but in*

02013 Thomson Reuters. No Claim to Orlg. US Oov. Works.
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digible for Medicaid. 5m AS 47.08 150.
CAMA'i pwdecnor, die General Relief
Merfical program (ORMfc fowled Por-
tions for eligible women when the proce-

cfcs socaMfty sq their bcubb
ot when pregnancy retubed (tu stxud
assault, sexual abote ofi nrinor, or incest.
5m7 AAC.47JQ0felt4>fFH2000k 7 AAC
47.290(81 <2000L. In 1998, after needy 30
years of govemment suppott for medically
necessary sbortkins through CRM, foe
legislature stopped ftwdfog the pngmn
and trufttd CAMA as a replacement.
CAMA cuvets essentially the mum ser-
vicesas GRM, except that Itdoes not food
mey abortions. Compare AS 47.0t.130
with 7 AAC 47.200.

FNB. See AS 47.07.010. Medicaid relies on
JOXK IWHVGETE! 13K Wil ©)6 10uCHS|
(OWERUIMSE peying ¢ portion 8t &£ suus
costs. Sw 42 U.S.C. 83 1396bfal 1396dfbL
The "Hyde Amendment’ limits federal
Mwictw c(minBuu(ms tor aDOKIRs. rw tf-
al fonding b available for abortions in cases
ofrapeor incest or wbnre thewomen's lift b
In danger, but not for abortions necessity to
protect a woman's health. 5m Pub.L. No.
106-334. M 308.300. 14 Stel. 2763flO0Ch
Right py Ctettff M gitnr. 91 UlsJSQ
AATWL3»M | (1I9m (dbeuuinf history
f Hjde Afmendmem:.

Dsfi. 7 AAC 43.140(2000) provides Inpart

(@ Payment for an abortion will, in the

| discreftioop be covered coder
Medicaid if tha physician sarvioes invoice
t Boooropeoita by coriricetion Crak e

(1) Uooftbt motherwould be endangered
ifubs pregazicie vere effrtim io icotd or

(2) pregnancy is the resultofan act ofrape
or incest

The range of women whose access to medical
care is restrictad by dts regalation it broad. Accordin
t o EQIbYedici NG POV TtnA16” ok superior c@Hﬁ%
some womeafnrticdariy those who softer from
preediting health probkms-ftce significant rides if

By CHMOE 0w ebdfittin® Wofren it gtimar
ride kidnev folium, blindness, end Meedemnsls or
wjiiT tig*cwwditiowt digftcttHttd fey sinulteNQQ?
convulsions end ocomcs™whben dcir dmse is cons*
pkeeted bv pregnancy. Womanwith tens! disease may
lose e kidney and ftce a Kfothne of dhriyds If diviy
cannd obtain at itwltmii And wecaMicv in wowin
wkb «iaia geti anemia can accelMt* foe dlseate,
hiding to pneumonia, kldnev Infections, congestive
bean tenure, end putmonety conditions tuch as em-
fefintt. Poor wormen who suifor from conditions suck
as cplkosv or btoolar disorder foce a particularly
bratd"dttMMPa as a resalt of DHSS*s ngula-

own itimas or othsr symptons can ha highly dan-
gsruus to a developing fetus. Without fonding for
mtdkaly oscttsuy obotriooSg pregnejge o so crbb
these conditions nest cbooeo sbbsr to seriously co*
danger theirown h t~ by ftrgffoty itwHfirtfRi fIf iff
m o i their own sclbiy big radcngtr die dtvttoping
tetus by continuing medication. Finally, without date
fonding, Mcdicaid-eiigMs woman may inch an ad*
vanced dags of ptpaa” before they can gnihst
enough money for in abortion, resulting late ttiai
abortions pon (hr greater health risks dian earlier

In June 1998 the pMatittrtwo medical doctors
and PaiVHed parantkoed ofAlaska-flied a complaint
agabut DHSS. They soughttosgjolo anfbtceroent ofZ
AAC 43,/4Q and abo sought a judgmaat dscbriog
that foe State's denial of fondfag for audkaHy use*
esnry Sbottiona violates Alaska's Su-
perior Couit Judge Sen K. Ten pwxad summary
judgment in fovor of Plaaaed Parenth O%HB ted on

courrs noMRginn ﬂtpmwmmgg ran
damrental ... (and] indude the right to an mbcrtioa,"

' the superior comt concluded that 7 AAC -3. 40
impermissibly  interfoiee  with  Medkald-etigfoic
women's constitutional rights to privacy. BeoeuM the
tw» idled to ni-nmpfgbn him tnwrwt for
fob Interference, foe superior court permerently an-
jourhb if1U's mom enrorcing T reguntion Vs as to
deny coverage for medically necessary abortions.”
The State nowappeals.

nsip. taffi Hmo stvt/ Vat-Sa CVafl.

gFﬁM S'totu. fcl&M sSL3& <AKs

FM 1 For part of the time that this appeal
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was ponding, DHSS continued to withhold
fUnding for medlenfly necessary dwtiwff[
dtepho foe superior courts W extn. On
PTtneid Parenthood's morion, foe uytriw
eouithold a show cauee hearing todetennins
whether foe Department wet fat contempt o f
court. The court head DHSS*t dafan that
funding nei uotvdttelt) and dotaimiaedp
after a "struggle", not to hold foe agency in
contempt However, foe court timed t new
tgfuncaoa to reiietue me terms O me nrst
inunction end explicitly direct duR while
DHSS retai iscretion over hr use oft*-
liMW cne WM ﬁ RranIECroj"J
fonds available to pay for medically neees-
svy doofthmt Thbe parties on appeal pro*

records, ftam. there pcoceedirss sad

moaa% ﬁ’@d%%rﬂg.

*908\H.STANDARD OFREVIEW
. HII21 We review e grantof judgment
dh QOYQ puiviires Jm%%%%
"determine whether foe parties genuinely diqwte any
Qqﬁgmqlsmqflfnlrﬁ% M@%NIHWC sods
eriddle R HctRghony w jU S o¥
law." On questions of constitutional btw, we eieo
apply our Independentudgment/~*11 We nu affine

the superior court on any ground supported by foe
record. N

EM2. M.C r Nmlhtm las, ML. |
pM ffl 67774 re laden XWWI

EMI«S«Mfai» Dat't utMsume,
Ahminlls Bmaaat.ijuaruiPtL 92LBJ4
2K,2W (Atoha.lW I-

KM4. SeeJimes n 936 I'2d 320.
523 n. 2 (Alaska 1997); see olio Dixtm y.

flfrfllg,.H LJL14J.iftN J.i.Zaji..iJAte8la
19871.

IV. DISCUSSION

A. Tht Challenged Regulation Violates Equal Pro-
tection.

[L By providing health can to aQpoor Alaskans
except women who need abortions, the challenged
regulationviolates the state constitutional guarantee of

toff hmSSwawS a h Sfocge
program for foe poor, may not selectively deny nec-
essary cmo to eBglbie women merely bereuie foe
threat to their health vitas from pregnancy. Became
as decide this case nostale <™ «iiviniil equal pro-
tection grounds, we do not review the superior courts
priveeyaaty niidig* ¥e w nose* nowivw, Urh B
tnalysh todey rtosoly parallels font applied by many
of the ftfiaen courts foot have rejected similar re*
SHcDErk. N * AFAtIpr ovner coiinr BEcisidrs neve
stct Bh ¢ VafEty BF sons Borshrariotifti prowstofts»
tHVIUUMIK Ay DTwiscuoD* wishiliitoziile)el
equal-rights-for-wormen flem ri/”1 due process/”®
and exivacy;isi* fee wadatyfan lock kes been foe
same in dttitiwi after dt*Hftr* *[W]ben state gov-

1i0Q and teewfay of foe people in providing medical
care for the pesty it has an AlUwidiw 10 6o ap fata
neubal tneanv so aa not to btiHNgs open foe coned-
tutioael rights of our citizens." ~  As the Massa-
chusetts Supreme Judicial Court observed, foe con-
stitutional orindnle at Issua is w«hiiifa>BBe« “It u
ekaentvy foat 'when a State 4wMft to alleviate
$8ire off e FVASITIPS Ok Poverty ty WO proviere)
medical care* the isgssi {gtehich it dispenses best*
fts is subject to coosthetionel Hmitstions.'-DU Th,
Stated spending discretion is Ibnilod by the coostitu*
Uon-"twIMle foe State retains wide hfotnde to decide
the manner fat which h will alloeale benefits, k may
Hoi we triTa winidn' dtsertminitly Duréén me
exerciMofa fundamental right”" »

I~S 3. Alaska Const, art. 1.6 1.
\rbIL Seatupranota?2.

EMI See. eg, ftdL.3—Midti&-JSI
ChulSmbp-m . US.AaUJH.111-5S
L28&; Rudua-Itmn \.Bnmu JUJU,
alLiigludi2?B2H 'i7Jjg2); Chaasd
VMtithimilM'n r. Uimimat id fliwm
Bumxvi-sjf.fevgW L « Or.ABP, Al. 662
?M .m  1237-61 U983A tffd on other
jnmnds. W fIL.Ifi. M IPilLft? QWJt
seealso Committee to Defend RennuL Rtolu*

Cal.M_232.172 Cal.Rntr. M6.

afzm iim h -

EMI See. ep. \*» Mcxko Rloht in
Cfaffffc'VIffdf, *, jafefoMt 136 N.Ma7W.
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973 P.2d ML 830*57(1998k Do* y. Mahur.
fISAtMINIfIbtt.

EMS.Sn; ay, Uatx fktttim, idJdnhk

dJ3a*JU .M ». ]BOMA17 Afca.JlZ.
398-99 11981): Do*v. Maher. 315 A.2d at

[46%57.

ANQ See. «f. itmta pTMmssrn r.
gaacJfett N.WaU7,2fr32LMInnl?m
iIrmms3 UsahtuLL otJL. fa. /ae-v.
fiutmtotn 191 W.Ya, 436.446 S,LM « t.

FK21. ftmeofoftt 446 S.E.2d W667: suedim
Aliot. 172 Cil.Rptf. 866. 625 PJd t 78I
(addressing the sorrow question“whetherthe
slats, having enacted a genera) program lo
provide medicel services to tiie poor, may
VMWEnviry sttcn dedcikj ftam th-
erwise qualified persons (wcauee such 000-

O pOGTUN/AKHVm 1m T wylid) uiC
stale does not fkvor and does not wish to
aunporf and holdte that it may nock
Came. 542 N\WJd at 28 (defining the
*elcvsat taaufay” as "whether. (ravine
d®cs*d to puticipMc lo 0 oudictl ovistMWO
piOffiviip ibe ilitt may ididivtly txchdt
frwptuchbtiwftootiwrwiKctifibkperiom
solely haeaase t"g™ make constitutional
protected heitft case decisions with whkh
the state disagrees," and concluding that the
state may not); ftm . 4MAJd>1 Bl
CIWlv Isold tint the Stott may notJeopardize
the heahb and privacy of poor woman by
excluding medically necessaty abartions
from a system providing all other medlcaiiy
necessary care for the indigent.”); bthn.m.
Ti jg ncjourtsvep wrejy require
ﬁ@’%)%%élg/rt Jbud )Scﬁllfftg)liﬂg?/clw
oftheir constitution] rigta— Butthat is not
y» Sav that when the Denartnieat elects o
provide medically necessary services 10 in*
dfgsnt persons, it can do so in a way that
dftcrimbmw soot® rodpicQtt on
accounto ftheir gender.”).

Em Um-iXIEE2& .M Lm (quoting
mVMKti /K 4BLS,WJfl-m m u

mu.id

Altdofi cftmfityttenil ogosl protwitiffB deuee
*gginl owtiMttt of tbow slioilvly ibMI*
ed;" it protects Alaskans' right to
HoiHUscrimiDatory aMIMINfIt annorobustlyb w thts
okt Metal equal yrftttftten Inamlyzbqg a
challenged tew under Alaska's equal protection pro*
vision, we first determine what level of scrutiny to
apply, using Alaska’s “sUrfingscale” standted/™ The
"weight [that] tifrH_be afforded the owittitutiriv?
liH/wvi py IHDONDpUWSaHiveH P iIHD
most bnportmt variable far fixing the appropriate level
of review” Second; we examine the States in*
terests served by the chaileagsd regutetion.0* Ifthe
Duraeo piacM on coostnutronai ngnts oy inn reguta®
tion is minimal, than the State neea only showthat hs
objectivesware legitimate for the regulationtosurvive
an eqaal p rrttttiffi chaNsnge. ~  But if "dm objec*
rive degreetowhich the challenged legislation tendsto
deter [exercise of conetitntionei rights]" Is 19%6*

dialtame unless it serves a comnetlias stars iatsr-
m P** Randy, if the State rhows thnt he interests
jmtify burdening the righrs o fchtesns, for the regtdn*
tionto survive constitutional chaNcnge the Stile mutt
demonstrate that the miens it his chosen to advance
those goals are wdMhted to the ends, and diet Hi
goals could net be eccompdihcd by less restrictive
MSens.,>W

E*21 nft\Mf Pmifo Aammt Clv »

FN23. See State r. Amhtmv. 810 P.2d 135.
J3Z(Aieika.|2£D.

126. Sat MottauakuSiahiHi tUmumh Sek
Util. v SidU. 931 PJd 391. 396 lAiftia
jm

HSmM?7,1d. (quoting Alaska Pucitlc 4\su>ance
Ch. 637f. 24 a 300

FNV/8 See Id; Statu v. Oatraskv. 66" J>Jd
118%.-1192 (Alaska 1¥7831

FS2SL Set AE
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E m Hifartg fariflc . teficatfcr. OuB Z
P.24M27I.

F\31.a t AtowtmfaArimu Bamuah Sch.
Dto/.. MJ PJd at 396 tg—ifc.. JAtA. 5%
iMcAaimmce Co.. 607 P.2d at260.701

FN32.Srefat*396*7.

U1 The regulatiou* issue in this case affects the
cxdvof O mcoMuwuowi rtgm, mo ng» 10 repro-
ducti* Swdom Therefore, the npU ni it
subject» the mo* seeichbigjudicial veneiny, often
called "acttet scrutiny.” ™ We have explained te dm
put A* such scrutiny Is appropriate where a chat*

QoOfVvinit oftfects OMAIICR0I [ra
chidiof tH axooofoo of iotinote posoosl
>B Tl comt bos specified that the right to repro-
ductive ficedom "may be legally coostwtecd oaty

dwt interest”

EN33. See Valun Hom. Ass’nh v. Uabfi*
Coalition tor ClhAc*. 941 PJd 963.96X9
(Alaska 19971.

E m Setftgfr VUnrvtb\W P2A |>84
1192 tAlaaka IM3).

FN33. Id.

Em ifffryHavum LM.Hm

MHCW scrutiny of state acdoa is equally strict
where the government by selectively denyinga best*
cfit to those trim exercise a constitutional right ef-
fectively deters the exercise of that right In Alaska
PacificAstwanc™* Co. v. Brown, we held the State toa
“very high" burden tojustic e statute that reduced
workers' compensation benefits paid to wotkan who
exercised thekr tmitffunhfflsl right to leave the
(P 1V (V8 eidelioey f6* tHe covientM itguiacon
did aot me* thb high standard and thus violated equal
protection.  Uka theregulation* issue today, *910
the challenged statute in Alaska P acffk Assurance Co.
did not foehM Individual exerche of constitutional
rights; rather, b limited the government benefits dis-
tributed* thedan of Individuate who exercised th*
right Ir Aswe explained in that case, we look to the

teahwerld effects of goverment action to dstatmiue
the appropriate level of equal protection scrutiny;
"Toe fregi¥yig witls Whigs thio ocieies @b viely in-

*»mo otjocdvo degree to whid) do dultenjcd tops™
tetiontendsto deter (theexercise o fthoserights).”

FN37.687 P2d at 273-74.

FN3S. Sat H. We have rince applied tnoro
relaxed scrutiny where Itjha infringement
on (the] right to travel is rotetively smal and
would not be Ukely to dater a pereon ftom
mtvebng."Cbar™y Mikl flrpV nfftwaa*
m F_2i 1123.1131 (Ahrti-iga- totitis
case die likelihood of deterring excretes of
the right te very high: The Stated own stacis-
vy s IVNAGE W sedt e e
fedirite that, uadar the cballangid ragula-
MEpsome woimen  win ntve no cnoicc dui
to go forward with dm pregnancy.” We
therefore follow Alaska Pacific Assurance
Ca inapplying iuletscrutiny.

FN39. See 617 P2d at 266-67.

FN40. Id. at 271.

($1 We reached a similar conclusion In Alatka
Ocy Caalition v. SuUfrm bolding that the Munici-
pality of Anchorage could act constitutionally with-
hold a public benefit baaed on a potential recipient’s
beliefii and public expression.-* The municipality
had undertaken to pubfisfa a guidebook to public and
private organizations in Anchorage, but excluded the
Alatka Gay Coafition ftomthe book.**5\We held tint
this exclusion violated the Coalition's *f rrtthtrthiBtl
liable to coual orotection under the law. ' ' We ex-
phrined:

KS41. 378 P2d 931.060 fAlaska ffo

FN42 1d

M W

When the Municipality decided to publtefaa limited
informationai guide to public and private local re-
sources, it did not thereby assume the obligation of
providing space to every poesfote gro«p.~ Had the
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Municipality deleted groups st random or wed cri*
urit not related to the nature of fee portfettiar or-
ganisations, conrtitutiocsi violations may not kwt
rrarttvtl In M hih tht Alnks Ge Coalltlon n

RSt Acia YR peyeg W 8
poDuc nmina pun wwy onrocnmn Ol to on*
IMA* In to doing, thoy Violated appelitntfi count*
Mhtofuii ngno to > t"oai prottcooQ imw tut
law .~

HULM
Sttikofy, mt HH&% & At ouuci BloBTr
now do not depend on whether tfat Sant fan under-

{then B HMHG \lﬂﬁ ﬁff‘?é‘ HHHPH G MAVIoH 10 #Y
poor Alaskans. Rather. DHSS is constitutionally
bound toapply neutral criteria inallocating healthcan
benefits, even if considerations of expense, medical
feasibility, or the necessity of particular services oth-
erwise limit the health care it provides to poor Alas-
kars.

The Stata argues in tfab case that Hdoes nH pro-
vide e | necessary minHoel care to irat i f "¢ Alaskans.
For support, it dtes 7 AAC 43J85. a regaistkm that
excludes from Medicaid coverage such services as
medically tatnseassasy inpatient uuatmont, ~  beau*
tilying coaiwstk nipty, ~ and transplants of or-
gans other than kidney, rnmaa. skin, and bow mar*
row.D8Tfcls rstuiadoa has mu bean cbaleogsd, aod
the (mw has ah bean thoroughly briefed by the pan
ties, but fee restrictions gppear to rotate to mufjtrl
necessity, cost, and feasMity-eR politically neatrai
cnwwu mmi D0y limits Xxmwm to me
cojtftitwticftil toot nfyttl by the State's denial of
covh n ter medicallv itftffttwY abortions. Am the
United States Supreme Court noted ia Shapiro v.
Thompson:

1M5. 7-AAC -3.38.V 2t tfiLJQ. ill) fe
L2}

hM 6.7 AAC 43.385(4).
FS47.7 AAC43.3R3( 71

We recognise that the State has a valid interest in
preserving the fiscal integrity of its prograns. it
may legitimately attempt to limit its expenditures,
WREFFEr 16t pooiic bisktarics, PUbE \wuGrilki, or

any other program. Bh a Stms nay nH accomplish
Uit m puipoic y arvidsou® uistmenocis octvitn
drnnsoftoettimw.”

megi.W>>,&cma>>

USa Alaska Pacific Assonance Co., Alaska Oty
Coa/Lh 0 establishes feat under Alaska's equal pro-
tection provision the gDvmnMut*MI may dh alio*
cite state bHAMHIp 90 N bp detec oitfaccrs’ exercise of
consthational tights*

Infeis case, ft Is indisputed thH 7 AAC 43.140
deters women ftont obtaining abortions. The grata
Itself stated feH |- p"|7] public animate fer
medically necessary abortions would causa Shout
thirty-five percent of women who wonid otherwise
huva obtained abortions to iastsod cany their prig-
BRanedtv H 18 0G¢Ruv dQvIBN \%ﬁ‘l@\wgé
brchb Under Alaska Pacific Co., snoba
restriction warrants fee highest degree of judicial
scrutiny.

Inthe seminal Shapiro v. Thompson riecisloo, the
United States Supreme Court also strictly senrti-
nissd-aod uHLECDly held uacowtitetiouabateta pro-
Hlerial P18 Ui PO Clurhnl BSS/EHuw
U vi MM N — 1A
datedinie hrwatfaHdenied weHhrebeoefiti to penoos
D obi oorea fitd LwjvAISHICtIBN Whbih i Pt
year.  Tbo Com (bund ttat Mhi prohibition of
berefits ~cretiso a dasrification which cowtiiateean
invidious discrimination denying [new residents)
equal protectioaoftba laws."  The Court bald feat
stales timid not aw h fetalb ~ ||nf tehr bmitflit
pMgreme to daw huadgrstioo flam otherstatst: Mifs
{awhah smotaer pupBtavy geinte viEiees dbdttitt
of comtitetiooal rights by penalizing those who
Ghl@/@@ﬂﬁﬂ? itign, Hiii 8 1S privitise NESIfL
stitutiooal™ "'

>M» 394 LS. 68 *9 SCL 3»t23
LciiuU 600 C96V). portly rw fi on other
gnnmds, Sdtfim  JmfatLi 11,S.tfa
WKL.-3* AQ». IH2. 39 LftUd 662
L124]-

Ns*uu(ajm 6 LJ22-
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EMLMAISmMSELU?22.

PN32. Id at 631. 89 S.Ct 1322 fhMnrol
LWLUKIMAS ifiiiHutj iincnniM) in onnnoij
quoting LnRttd StM i r. .fortoffft-390 UA
70. 381. 88 SO. 1209. 30 LEd.24 138
£1968)1. Tide precedent was not discussed to
the U.S. Supreme Courts bur decbioo, In
Hants v. McRae, thattoe Hyde Amendment
was permissible under the federal constitu-
tion. 448 US. 297. 100 S.Ct 2671. 63
LEd.2d 784(1980). But fat Koflfr HaepM.
wo explained that Alaskab brooder cooii ltu-
tional protection at tiroes imndates patting
ways with federal precedent. See 948 P.2dro
969. to that ease, we ipjacted the pbralhy
Q3O Pf Planned Parenthood v. fawr.
m LA _933.171—7LJU S.Cl ZR1l 10
LEd~674tioo2).Inorttriodecbtatiwta
woman's right to an abortion b ftrodaivwerts|
See Valiev Hasp.. 948 PJd at 969. e bow
join the majority ofstate courts iacondodhtg
that the federal Suprune Courts deebfon in

oar stole constitution.

171181 Although Shapiro and Alaska Pacific As-
sanmeeCok appliedstrictscrutinyto reject restrictions
ificatheo—at issue farthl» cate 7 AAC 43.140 would
bit cggol protection analysis mdtr any steodesd*
Under the ngiiMoit, the State grants needed health
care losooie Modicaktaligible Alaskan, butdenies it
to othm, based on criteria entirely unrelated to the
Medicaid program* pwpote of feinting uniform and
high quality nodical care to all needy persons ofthb
stated- Tiros, even If 7 AAC 43.140 did not affect
corstitutional privacy rights and wa appliad oar nost
deferential standard of review, (he regulation still
cooid notwithstand e(pi) protection challenge* Hsdtr
Alaska's rational basb standard, *'™ differential
treatrent of shnibrty situated people b permissible
ooly if the tBstiactkm between the persons "restfs]
upon some ground of difference having a Mr rad
to dii object of the legislation."

>I* DHSS provides necemary medical care to all
Madkaid-eiigibie Abskans except wormn who
medically require abortion. Thb differentiai treat-
ment lacks a feir and substantial relation to the object
ofthe Medicaid program, end therefore violates equal

FN33. la fee “Propose” section offee Med-
icaid statute, the legislature “decbre(s) re a
metter of publk concern that the needy per*
sons of thb stale receive uniform and Ugh
quality medical care, regrodlesi o frace; age,
wtirflcl aright, or tnrefttnk standing” AS
47.07.010.

E&tt, See Sonaemm v. Knhdn. 790 P

basis" to describe lowest standard o freview
under Alesha* sliding scale).

EML hxtomr. M2
(Alaska 1976) foactint State ». HV/to. 316
P.M 147 144 «AlbAb 107SI\ ltakson cs-
tabfHhes that Alasksb rational basb reviewb
rawc MGSHOEE LAR hw o Ot BhIRRS Baet
Supreme Coon. M

PN36. Wa note that the United States So-

mwiodhod tiia oppoohc cofttiuiton
raginHagilM onaloyras ftdaral la
Harris ». McRae. 448 U.S. 297. 100 STI.
2671. 63 LEdJd 784 (1980). However, a.
notedabove, M w il rational basb reviewbe
bss rigorous srondroti Am Alaska* rational
basb review. See Isaksan. 330 P-2d at 362.
Wa haw exptiinad that AkaWa broader
comtitutioaal procectioa a thuca veaodatee
parlPy WR5FR it tolemd pifcwRIHt dw
M tttH m tol. M1 PflfeW .T ha United
Stato Supreme C A ta/forrtir, McRaeiU
apt consider the discriminatory aliocattioa of
govemment benefits cases, Shapiro .
Thomason. 394 C.S.618.634.89 S.Ct 1322,
22.1JEdJj629 1186?) and United States
Denurtmeat of Aerkitliure v. Moreno. *|J
UL.m 93-S.q 2821. 17 LEdJd 782
(.571). dbcussed inthb opinion.

*912 The United States Sapreme Court reached t
similar conclusion in Shapiro: although the Court
invalidased state* differential treatrent of simibriy
situated welfereredpieati understrict scrutiny, itabo
noted thst the differentiation would be deemed "bin-
tionel and uncontitutionaT evea under federal ra-
tional basb review. v In United States Department
ofApiculture v. Moreno, die United States Supreme
Court fajvahdroed a similar restriction uadar rational
besb scrutiny alone. " 3 The Court found no rational
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e
poann éﬁ\? hoii %

eluded that the statute violated equal protection."5

FN37. Sluwins 394 U.S. «i 638. 89 SCl.
122

FN3S. 413 U.S. at538. 93 SCI. 2X21.

FN39. Sat kt The Court noted legislative
aawry dnikimilK wnjucsiKHiii jgs<si to
mclode “soFJcalled ‘hippies’ *y ‘hippie
communes™ from foe food stamp program.
Id at334.93 S.Ct 2821. But it conchvted:

Umn ctw Bfid fhtflflprtofl dnrty clO-
not bo sustained by rolhtcscs 10 this cor™
yegytorwl Foo IF the coostittt*
tjontl GO Of pKSKtiOD of
foe taws" means anything, it must at foe

east a bare congressmnal

@i&}( i% mlﬁt Potrmtjyiy un

group cannct constitute a legitimate gov-

emmentinterest. As a result, fa) purposeto
dbcrimioatt against Mpplw confid, in and

of rsort ana Wirrioa 'ﬂ
interest, Justlfy tht [chaUsagsd] amerd*
meat

flLIL.afc32..1i. s S 11& 131 (Interml
quotations entitled, ttrfid attssadofi added)*

@Fﬁﬁ%ﬁ a.%ﬁ“&ﬁﬁ%’f%%@@%@%f%

eluded that “classification (unong recipients] must be
based upan some difference between foe oltseet
tiich s ptrtarers AKmt purpose tor whnon itrs isgis®
ladon is detigned." ~ A California court found foal
foe state violated equal protection by paying for at*
leridam sonwEas By spotsas of flotny ara Bt sd
recipients, but denying payment for the same services
by the muses of otherwise disabled aid recipients.

4 And New |ghew equal
protection Was oy & iF Cntenvtiy
providefd]... fort foe aged, disabled, aad blind art
entitled 10 It* public mitte*** other needy
penons.” -]

fm Itemx Vatl22gft AM.Mife

371 99 Cal.Rntr. 410 (Cai.Ann.197I |
Ps6i.Seeid

E tfi. tor fc Smith 42, h.YJd.423, +B
SYAM 221. 352. 373 ISEM 247, 248
<1977L: set also ffftftg 7. ftrtft SSS FM
1149, IHfrtt (« Or,19771 (Hading equal
protectlon km  itdSdait so atppoit f\aic*
diction, bite not dttidfag on equal protection
grounds, whsie rsmtdial eys csn was
availableotty ifopcnonfe visual bapobmert
wiulted foom aye disease or pethotogy);
Cam™* o fOran***, hransca. 67 CeLAntUlh
221, 337-3L 71 gilftirMWb (m i)
(fouSng equal protection violation where
powoti supporting noocnrtodtol ddidKo

cehmd different berefits depending on the
children's eligibility for AFDC); but see
Macaw r, flrwr. 70 QtiAw.4lhJK .

UM1IM CARW MI12 (19991 (roalyxinf
tw>t regulation as in Cotmty o fOrange and

findingno equal protection violation).

DHSSs deferential trtatmant of Medr*
Gsid"dfglblc Afadkaw viotatos oqual protection under
rational bails review as swttv as it doos tmdar ttrict
scrutiny. Uadsranyatandard ofreview, " foe Stela may
00LjoopuiBO bo rdith ana priviacy O ptdt iWartah
by excluding accdicelly necaimy abortions ftom a
system provkBag all otbar medicaiiy necessary care
fortbelndifsnL"R'IlU

ENdI Rbthtto Choose v. Bvrm. 91 N-L 2X7.
450 Ald 933.937 (1982V.

Because 7_AAC 43.140 taftinges on a constitu*
vohdly prixééma interest, ‘tde State ocifo a mgn rhe
dan toJustify tha regulation*¥* Unless the **—t as*
sens a compeDfog state interest, the statute wfll noc*
cssatfly foil constitutional scrutiny.  The Stare has
fldlad to demonstrate such mi IntemB in this cast, h
primarftvdefends 7 AAC 43.140 an *913 the pounds
that“ medical and publicwelfors interests. . aressrved
by foe tegislaiurefc decision to food childbiitit™* But
UOMBIRQUIR YOOtk FORIOIO nHMIT{OFCORUDITUL
mrd foe State's dsdsioa to ftmd prenatal care end ofoer
pregnancytrelated services his not boon ehavéngsd.
Indeed, a worman who cattles her pregnancy to term
and a woman who terminates her pregnancy exercise
1oy ooilig MORME Hagh 10 AR TT wietive.

0 2013 Thomson Reuters. No CWm to Orig. US Gov. Wotks.
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VBT prottctim cliutt don not ptnok gov*
ofrmocnitft] ~UxriiniiiKtioD ftgftouft riitiff woman;

must bo gnutod occoso Gostotc Hnltb com uodn (bo
wno toran os any sbnUorly oHoiod ptrtHL Tho
$M A undisputed interest in providing bcshb can to
womenwho carry pregnanciesto termhasnoeffect oo
tooo uui iiTO in pTDVKNN| mcaicoi cart to meu*
ScauKiigihit wormen Wwino, 't padin itasum, rmpist

EMH See Klalamako-Stalma Bonteah
School DhL a. State. 931 PJd 391. 396-07
(Alaska 1997) (ootHnbg Starts bwden for
Jurilfying regulations); Y gllvM im ritril ft
MT1ti-Su Coalition for Choice. 948 P.2d 063.
mJAJIfol _LK?2) (“Since foe right bfeo-
Barmiordi. & tntiot ot inicnerto wmi imicss
foe interference b justified by a conpdtby
state interest").

FX65. Sac Atonmiiska-Sieitna Bttneah Sth.
Phi.. 931 P.2d at 396-97.

Tho State ibo ocserts on InttrtK in minimizing
booltbrisks lomotbor and child, and mbmtethm (boot
ImcfMIU om often oloooiy alionod* But thaso imonste
am notaliened in pisciotly tho obuatioo comoai”ond
by 7 AAC 43.140* Medicaid exclusiQo: whan png*
nancy thrediess & Viotiava riddén. Undor b U 5.
Supreme Courfa analysis in Roc v. Wade, foe State's
intsnst in the life and heakh of (he mother is para*
mountal every stags of pregnancy. w And in Afes-
Vb "tjrio ttdfd of Hre Hitdsdmtrfidi ng to omraoor-
tion... b similar to that expressed in Roc v. Wadi."

Thu, siAMYc toe State has a **g\Wwf*r intsnst

t 0 prowcWig o ritts9at o' gorit dor res’ iftévott

outvieigh the Starts interest hi foe Bfs and health of
ISCapkrAnl mipnUN.

FN66.410 U.S. 13. 163-64.93S.Q. 70S. 35
L&OIHLCISm

£S8L VtdhevHiunital. 948 PJd at 969.

irML dccord Bvnw. 450 A2d at 933
(holding, based on Ao* that "at no point in
pregnancy may [foe state’s interest in prolec*
tion of potential life) outweigh the superior
interest infoe life and health o ffoe mother).

Because foe State has net asserted an Interest
mffhhntfr compelling toJustify denying medically
naefsfyfffeto—wwr "“hfrnttd virmtiwtL 'vtnttd
not consider foe means ends lit of foe chaBoofsd
regulation. We conclude that 7 aac 43.142 vioiatas
equal protection under fee Alaska Constitution.

B. TheSeparation o fPcmrs Doctrine CmnotShield
WIKQW mUtHfmm Lfg& UKiQ fL

L2i The Statt argues thatby hokHog the Mefocaid
programto constitutional standards foe superior court
effected an appropriation offends to violation of foe
fejtinho Of fowth ociileeh Dranovi bf govern®
mem. We dhegnt Under AltsWt comttattioMl
Bmmum of (ovmuemitt Ifct Judicfet bunch *e hu
die TMMMilntbwilo® nmdmd (by eo eneure eomptt*
W Whid e provtsfons or fre &\arkd uw ctwowp,
tnciwBng conyHcacc by foe legislature,” £°* The
superior coart had not only the power but the dnfy to
strike the chnhngsd restrlctlon and any underlybtg

lalafa
IHC siIbBMli el K IvumQ M&Th 8 VIShA® cwumiim 18381

rights; thesame defy mandates our decision today.

ENGO. M*dimcr. Aleekhn. 650 PJd 33i. 356
(Alatha \9VI)r, tee also torb*n>*. Madison
i VS. g Cranctil 137. 177. IJLE~AW
(JKQ) (*h b emphatically foe province and
duty af the h-ftfai decaitirant 1o sav what
foe lawb.").

LIM LU The separationofpowersdoctrineand ha
compleinentary doctrine of ffeaefcs and balanres are
impfck inthe AlaskaConstitution.” Inlightofthe
separation *fl4 of powersdocarine, we have declined
to intervene in pavHimI questions* which are uniquely
within foe province of the legislature. v But under
foe same docniae™ we "Cannot defer to foe bgbtamre
wncQ frngemem of ¢ toosiitiocfti figm tesults
trath Yegisiminve stho"; 1egislative Trtent is not par
amount when that knout conflicts with the coostitu*
tion.l : And the mere feet foat foe bgMatsrfoap
propriatioos power underibs Medicaid ftmdingcannot
irsulate foe program feom constitutiooai review. As
the Caiifomb Supreme Court observed In reacting
Pefay KIGUaT fesritcodhs 6n ftoomon fithath” rhe
Stated claim would remove aii constitutional re-
straints hom legislative exercise of foe spending
power;

Eilfi, Sec Stale v. Denere. 709 P.2d 493.
49d (Alaska 983L modified 721 P-2d 631

O 2013 Thomson Rsutars. No Cbbn to Orig. US Oov. Works.
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"Ant*ll 10,113 (“The separation of powers
W\GHYE T 09 Yonswen uoog wkd e
complementary doctrine of checks and kid*

tati r¥j Ato KthTI

r
im IAtorlm torcv

Publlc [M ender Ammcv v. Superior Court.
APTHQ17 OSn/™c 107

The United States Supreme Cowt receatiy
grisefrsseg rhie eavision ot povie Wivtin'nie
federal system of government. See United
ftiiw r, fthirrfm.S? WASOL IfISCt,

1749, I« LM ,M <29991 ittatarased
die dnty of coarts to limit acts of legisla-
tion when those acts conflict with tights

H’Etl’ﬁltwwmom'r!\oam &_

power among the three branches of gov-
eminent

so that the Constitution* provisions wouki
not be defined solely by tbe political
breaches nortbe ecope ofteglstertvc power
limited only by pubfc opinion and the
legislator!™ self-rostrehtt. It is thos a per-
maneat and Indlspeitsabic ftrare of oar
constitotional system that the «*Judiciary

is in the oipoihten of the tew of
ITECORRHHIEAC
UJLJS2n. 7.12Q .749 (httaraal

tjootedons tod citations omitted)*

F\71.A a Ahood r. Letnme td »amen | w-
tOt. 742- PM 333.-329 (Ai»to IWD;

IMS. In/toHtffl,Aj3'nxJU dbftLadk
Hon he-Choke. 948 L2£SfiL972 (AlJtefc

9221

There is no putii power than the power of the
purse. |fthe government can use k to nullify con-
stitutional rights, by conditioning benefits only
apon the sacrifice ofsuch rights, the BUI of Rights
could eventusity become a yellowing scrsp of pa-

per. ”

F\73. Committee to Defend RennJ Rlehts

623 PJd 779119811

Legislative exercise of the approprietiofts power
has nat in the pest, and may aot now, bar courts from
upholding citizens9constitutional rights* Indeed, con*
stituttaal I*y | ratings commonly affect am pro*
fiams and fending. Many of the most bsealded con-
stitutional decisions of the past century have, as a
practical miller, effectively required state expend!-
tom. In Green v. Comty School Board, the United
Sows Supreme Courtjwtisred effective dssegrigirton
af public whooht **** jn Gideon v WahmiJht &
laoiunu lunamg or counsel for moigcni ensmnaj
deftndsntr, r"2>and in Shapko v. Thmp*m, k t+
qubad stales to give newcomers to the Jurisdiction
equal wdftro benefits.0* In tech of these cases, a
jvyjciai dootston uptoMing ccoststrhonii | rt*
cpuito stact txpsaomnts to suppon non ngnts, as

~poDsododonand Planned Parenthood p0|at out,

implicatigns and
F:m H & é‘é'xpmmﬁsww%m @%&g Wk
m%ﬁm as race, toden é/led

. mmts argum@
cxcludoo of one ethnic groupor inclusion only of
otboc specified posp&*wMdn legislative Mtdkald
appropriations would ba hnmueteed from coastitu*
tioonl review, merely becenee the tegltteiure bad ex-
ercised Its «—atbb pover. Ve emsheticafiv select
sock tctont L ie dieSoprani Courtdecisions Hitad
above, today's boidini b squarely within the authority
ofthe court, not la spite 0 i but because ot, the jedi-
ciary* role within our divided system o fgovernment.

Q»21
LLdJd719(1?rtl.
LN 2i372 U.S.333.83 792.9L.Fd7d
799 ( 9631

IMfi m L.S 618. 89 s.cL 1322. 22
L,Ld.2d 600 (1969). partly rav'd on other
fromtds, foMmuttNitnifitk *IBMH HJ.
htfscr%I, 94 SCL 131L-J9 U ri.ltLMm2

{Rop ChALtM FE e ScHRBD B BEHER
doctrine supports today* decision is firmly stqrportsd
by twenty-one other courts timt have considered a
stateiy exctanemi/1of vaolsaity » <@ Ahonidre
from state fended haabbemaprograms.'' The State
has not identified a single tttte or federal case holding

02013 Thomson Reaters. No Claimto Orig. US Oov. Works.
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that the reparation of powws precludes a court ftom
ordtring tbt strtt to provide squelfendfag forwamtn
whose health Is endngeted by popupcy,” Courts
that have explicitly considered repmmioo of powers
«bxr— (0 )fthMigf like the on* wo teach today
hove dismissed foe challenges fat no uncertain terms.
The Maarechneetts Supreme Judicial Court, for ex*
ample, wrote;

FNT7.SteJHpmnote 2.

QIZS, A s?glefJus’_ticg ine concurring opgg‘
ion sa m foe judkin nder
me équal protection ﬁﬂéﬁngg%o»
uhwkuihhi, >munw rogmanve vor
medically neoessmy abortion. tkm.e~ Dm
fomrtMj/&ifl.%Wi. <3f Mith. 62ft 417
HWM IK. 112*111992) (Levin, J,, con*

earring). To our knowledge, bis Is foe sole
dissenting voice on this Issue.

[WJ* hive never embraced foe propoehion that
merely been—* n legislative action involves an ex*
etcire of foe appropriatian™ power, it la on fort no*
count hnmuaiMd against Judicial review. [We re-
ject] foe *915 argument font either foe doctrine of
separation of powers or the political question doc*

rine requires, tint, result 2.8
RlEa P v T btk BOBE oY
Legislature to ooodnet its own business, we hive e
doty, certainly since Mmbnry v. Modbon, to adju-
dicate a claim that a law and the notions undertaken
pursuant to that law conflict with the requirements
of foe Constitution. "This," in the words of Mr.
Chief Justice Marshall, "is of the very essence of

JtkDd*ldugr.’,fsa

EN79. Mate v. Sevrctan o f Admin. A fin..
ai.M In,m il7 "U A 3XL 29211*11)
(knereel citations otnhtod); see oho Cam*
wuuM JIM miJtHaadJUsttkr, i'm '. 122

CiLAbbM 122. llIl.C8L.Rttr, ill, 472
0982) ( "When than is an unconstitutional

restriction in mt avli***g appropriation, it
offends no constitutional principle to direct
fort the disputed payments be mad* ftom
fends already appropriated for foe seme
general purpose.”); Clinkfor Women, Inc. v.
Humphreys, No. 49D12-99C8-MUI37, Slip
Op. at 12 (ind.Supar., Oct 11, 2000)H fthe

enactments vioiata tba state Coo*

stitutioo, dm Court can part reliefeven If
doing to means thttstate fends win be spent

h fftefiier noi exphetny IPJENAY A tHie
Legislature, "o twn s tik poet to
shape appropriate remtdtif end die Legists-
ture has e duty to appropriate fends to meat
Xs constitutional obligations.”); LvAlnam ¢
letwm..r, ftw. 3t.SWJd m -7 (E
IHBIAMJOMI CTha retisf sought by
lowIncome Womn*ftmding medically
necesrtty abortlons-onnot be charnctsizsd
asa newappropriation. They donotask fora
new eppropriation of hwh to the Medical
Assistance Program. Rather, they reek de-
claratory end iqgjunctlve relief ngcinct no*
constitutional rssadetlons placed on the nee
of finds already appropriated ptinuant to a
pre-existing lew authorizing fluds to he used
for health care under the program.”).

We atfree W this arttctitstton b toe courts
fundamental powsrs and duties.

A federal care, Sum cfOeorpa v. Heckler, abo
directly supports our conclusion*  In that cats, tha
stale of Oeorgia sought refanbursemsot ftom the fed-
eral Departmento f Heahh and Hurman Services (HHS)
for money spent by the stele to fend medically two*
creary abortions. Although the Court of Appeals for
fte poveim etk WiviiMely offued B90(|iis
chtim/ft-amohaticalm vieleaied HeédBisw m «e that
became Congress had not appropriated money for
modSceily oocasNvy S cowt ocooM
notcompel HSStopay theriahns. 'l As the Eleventh
Circuit court noted, foe Hrtute could preclude pay-
fPBOT omy if og trifpw i wietod BCKIRUMIR -*
"There is no doubt," the Heckler court coodudod,
"fort if this Court decided fort font payments were
legally required, HHS would be tuthcrized to meke
them."

£ m 76tK.2dI2V3tHthCir.1985).
K\8I.SeeAZat 12\/5-96.
t"tLSceuLiUM,

LM2.1d

We agree whh foe Eleventh Circuit: It is legally

0 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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ijKHSovrvDii tnm ft m i coon oratr FoquinQyg ttut
Kw Non - tyffiHIHmTHl S.MBMS& [lo(
violM the separation ofpowin doctrine.

V. CONCLUSION

he or inwhich tba State allocates public
hﬂii%ﬁi‘ fla|2|\,|(n Ui Cril-HBV tiiE-ﬂTIpDH%

Atwfenfra p | puttttiwi pnTvishm The State, having
undertaken to provide health care (hr poor Alaskans,
must adhere to acatral criteria in distributing that
care. Itmay notdeny medically necessary services to
eligible individuals based on criteria unrelated to the
purposes o fthe public health care program. Moreover,
the DHSS regulation in this case diacrhainaterfly
hUfS«))f =Mt ntm tigH P*™ x>
we concludethat denial o f Medicaid assistance to poor
woman who medically ratpiire abortions violates
oqual protection, we AFFIRM the decision of the
superior comt

Alaska™OOl.
State, Dept of Health £ Soda) Services v. Planned

Parenthood of Alaska, Inc.
28 P3d904 *

END OF DOCUMENT
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aoouratestandarderrors, Wit conductedaiviwyjesusing
Cedecc—m.» o> AMmMftrUlirttp T *y4:
cantat p«.0Sor less

Ol the 1,209rc500danxs, 4% jsvenoreesasandwere
ciidwledliunimmm lyni Hgherpropoartionsoftrese
worentinnofthewhenwejcnonwtiksandhsdahttoren
Inedddon norresponsewee 13- 14% fererEpertty frer™
helrente loymtM endVP4ferinconii.uwth
I* theNaforthemukivariattmocistobelonerthenthose
far thettnivirttieend e tatiCtetbtosdottt.

Twaudocasadiicsof the Indepth Intenienswerepo*
feanoouAytmeatbed andthensurchteaBumedtoeay
upewhcetuvnining thetfener ptton Briotswoleoocfuty
td, endanymfanontion thescould potentially Identify it-
epooddVBs m removed. The odead transcriptsweir sg*

0 weSmrelsfed Idsssonorgitighumthedres All coring
wasdonehy aneeutborenddhedhtd farvakoUybyenati
c&VfcuseddiesoftwareKAforcochigand cetaarelysts

Respodntstothesmnitsrod sunvey ufreesarsfarabor-
nonwentnotsubstenttdlly afferent featerationallyrep
resativesarplecfabotuonpettemstuncycdm30(iou
mtenrsofeft. mantel statLs, pertty, moone. education,
rare or gestation (Table 1) Twenty percentwere 10 or
younger, and57% were in then 20s Seventy-woperoart
hodnowrbeenmenTted and3%% hedhedstlesstonedred
Sare60%werebelon200% ofthefederspovenyBc. In
cluding” whowerebvimgmpoverty(not shoerm) Mot*
thenh i f Hedattended adttageor tecetsadecdfags degree
Thirty*=*wperaantottetppodrtittwearehtotk and 10%6 wen
(bepaw* (Fo-r percent carpleted the tptesttonraitr In
Spanish) Sixty-one peroarntowed fener thennbirweds

EEETY iU IO
"SRR oceannenrEBNNNIVL VNG HL

afeesudoa. and83% wanatfenerthen 13weds
Howrwr. the charactcnetiuof abortion petknts hed
charged between 19672eid2000, andittese
e
PWjWIIWN Whowere mouw ire
aeessd{Knn-tS%tool%m the nanonadyrtprescruny
oatm 1967and 2000taslmilarincftase
(fom42% lo99%)was seenbeatweenthe 1987a0d2004
sweysofmeant. Themedba*e oftegooedianes?230
tothe 1067sungraftaseDnsend?24 1to 3004(notshoan).
Why percentofwomenwere below300% ofthe feckrd
poertyled Inthe 1067sunveyofmsonswh*eln3004.
60% werabdowthisfevd Abo. the propartiowhowere
Hoponfcroseboot @6 » 1967 to 19%te2004
Thelndcptbtofetvfantespondemswarethinly older
thendieanmomeadauneytesndnis woreihenheinme
23 orolder(nhot shown) Morethantwwihihds heddo*
orea, andtwochudswes*livingbrlow200% ufthefecw
a povertylend(whhhaiat or bdowthepovertylme-aoi
shown) Mental statuewes sunder between thetwosan™
pies. Nearly hatfwcichlack and theprmpanionwhowere
Hspanicwesonly 11% Furthermore. alnuMhelfofthe
hauwkwiup.mamitwwetndidh estondtrinester.gponv
sfeleegplaneoonGarthlaouermpresectationisthat these
worenwereusLallytothedimeon twoenaesautteedps
fartheirabortitrpruuniuna. andthreteferewenmoveHe:
linn 1p awailalifam mw, i 1o Bk woby o

VitersessIn2004. Among the structured sunvey rtspoo
dntSthetentmostconmonreesorsware Yavingahrfty
woulddnosadcalydiaagt myhie”sod' teaniaSoedabeby
non(chedby 74%and 73%rcspeuivdy-Thfalt2) Merge
citod A ol
Suetoaoidtingle notherhood (40%). Neartyfourfa 10
hidtrferdflanvrtuy het tnmjilrl<tlihrin4tj* furfro.i‘i4
amostonechifd saidtheywerenot reedytohaveadhdd
Wormenalsodied possible pradlenmsaiecun™ thehelth

1y ibclroan |h%and
%ﬁ%@m kjuh»wrote

IAGHPC™

idtahcaldi reesas frontdwmicnrd
rowti escartit v grlrlibmenmamAlifist wm A oen—
unttaudasgedationa digbetesandmomingndmess

ThemostaonTmonsubrcaaongvenwesthat theworum
cotddnot atfetdababy nowbnamsc shewasunmamd
(42% ) Thmydght percent Indicaied that havingalbeby
would Interferewith their education, and thr same pro-
portion sadftwould trorfarewith theirerployent In
areinedvrm. 34% saidtheycould not sffardaimd be*
urate they wie studenuorwere plannngsotrad)

InUtckHIcpibffunkws. thrthreetoonfm,umtysLd'
rdrervonswarethesareasin thesir* nredsvnv) tie
dnuwot inpactnhabrwould heveon theworensines
(L the nesoftheirathefritildrent 32 of 36 respordantd,
famous. conms(28i. and theircurrent refauonehipOL
fearofstogenrotherhood(21) Ninewamendtod hesith
aconcarslor therrsalves, possible prablersaffedtingthe

aenped VEonSescd andRiprodudeHahh



health ofthe fetusorbothasa nraso*fat terminatiaithe  jm tIT rwmuagi ifnimm

+Changer hi icuom, 1987-3001. Seven) questionswot
identical or virtually Identical onthe 19v7and 2004 stm
—IIMkwy

2). Iba proportionsofwomen£vingfear ofdie faremost
commnnriectmi farehnrtiim In TWHwvw i ImllTintiner
In 1987 Roughlyegual proportionsofwomenmbothsar-
veytintliested tiwutaby woulddrameticallyU ui~tbar
lives. that they rould nut afford * haby now. that they did
notwanttobeasmgkmather or hod problemswiththetr
twhMMtahand that theywerenotreadyfora childorso-
other child Whilesame ofthese proportionsshowedn*
usacsllysipMhcamddtmiices, moor assessment
mu Trinratf |rrydmf\/\8ﬁ[€feﬁ\\/\/lblf

Itowrnr tht pwpimtwi ftf-TTHETfwwltirtinilutrtity
hod conplctid ihcfrctoredchttdbtMtiiflHicttticdmb™
stanticlly(andrignificandy) between 1987and 2004,hom
28% to 38% Toassess whether this shift wasdoc toa
thanfe Inmothersipropensity WHfre thisreason (inad-
dition tothethattgt Inpopufatiouconpositiondescribed
earlier), westratified tht* analysishy botit sunvey yearand
whetherthenoman hadanychddren Thefatdmgsriiowed
that mothcnm 2004 were mote likely to report this rea
son thanvim mathersin 1987(notshown) Thus,theover
all increasehldy reflectedbotha risetothe pnponton of
abortion patternswho wen already mothersand aa to*
creased tendency of motben togivethis reason. The pro-
portion ofiwomenewhcsUc|lh«i havingchildren orother
dependantswasnimesonnot tohaveanodicrchddbtomacd
from 22%0to 32%between 1987 and 2004. Thischange,
however, appeared to be due solelyto the change in pop-
uiatloncotnpootionfnmshownX Theptoponionofwoen
who oied a physical problem with thrir health ebo in-
creased overthe period

On die other hand, smaler proportions oi womenin
2004 than In 1987safothatharinga babywouldinterfere
withtheirjobor career(38%vs. 50%), that theywentnot
matureenough (22%vs. 27%), thattheir husbandor peev
nerwamedthemtohavean abortion (t4%vs. 24%).and
that theyand Uwrpartnercould notordid not want togrt
married (12%v* )0%). Inboth surveys. 1%tndknerdthit
they had beenvictimsoftape, and lessthan halfa percent
said they becarme pregnantaaa tesuh ofincest
*IMost important reasons in both 1987 and 2004, un-
readiness fora t hkdor anutbm cbfidand inability toafford
a babywerersdt mentioned fayaboutonoguancrofwomen
asﬂeirnrstnnpomrltreesonfarrwlnganabortiogétdtlc
J. pair 114i*The proportion Inthcaiiagthat theyhadcom:
pleted ftah childbearing, that they had others depending
on themorthat their childrenweregrown increased over
this period, from8%to 19% Inounast. the proportions
repotting fearofsfagle motherhood or relationship prob-
lems.and leportmgthMadilid would murfcrewkhschool
oreamer, bothdeclined, aadid tbr percentage describing
themsem asnot matumenoughor tooyoung.

Seven pancmofwormencited hrahh concemns lor them:

votums 17,Humber M spwmbw MCI

N Y ress+

MmiKlillMIldVid
imapu

limirwiniim iy rmmmmg

ittihdrnon Impovuniictton to2004aibotitthem ut*s
in 1987. Onlyhsltapercoitofwomen Indicated that the™
partners*or their parents* drsne faran abortionwnoihc

Numberofreasonsgives. Ofthe |,IM)womenwhogave
atleastonereason. 89%gocat Irssttwoand 72%gaveat
leart three; the madbn numberofrtasoosgmenweafour,
ahd annewarmen naveaa manr aaaht leaaons ot o a
po$Me [)(Mtfbom)iAi«My«o«ien«liopv(itkM
muons, tht mowcoomon pitfi oftquogi wsk I
sMty iosHntd$baoymd tmirfiftnotwtih idtool or mok*
inabilityto sfferdababyandher ofsincmiMhcrbuod or
relationship problems; end tnabithty to alfoeria baby and
havmgeompiated childbovwwignrhavittgorher people d*
pendanton them
In-depth hncrvi nisfiVircanaverageof five
reasons(mage. 1 - 10) forwhytheyweremdtagthmr—preg-
nancy. lloaeuer.women's responsesoftendid not fathe
categoriesofthestructuredsutvey.the reasonstended so
overlspbetweenthedomstnsofunp anitsd pregnaney 8
wMtrid titHhwfwffd Ff ]

current parenting responsibilities Foretample one 24-
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yvaroldwoman, separated farm herhusband, ran):
Neither onei<\n arc KaQyecoflomm Uypwpared For
myself. I've been oatofweek loralmost twojo b now |
juststoried, ymilmowtcoei farm DB8Sand stuff
Andwith mtfoangm child beingtime year*old. and
me constantlyapfdytngtirjobtlbrawhilecow/jflgtx
ajob.rm goingto havetogoon matcnaty leave. Andwtih
|ihe (stheri.-.kfsjustsay, wiritfcurdildren, ! don'tthhat
heacedtanotherOM.*-MadKrgf«mVmthrys«enyAm

MmMMhtaM ihrM M lii
Thisstudy also examined the relationship betweenvart
oua social and demographic, chataciemutsand rammt
forhavinganaboruoa. Theseanalyseswdudedaiwomen
who menuomd each reason, they are not restricted to
women>n»* importantreasons. Insevendcoses, wehave
grouped tworeasons on the basisof ibewstautaray and
the factoranslysu oftelaicd reasons
shnvYbenawithsdwadarraivwr, M mmitruffrmdM
oranotherdtiM Higher preporooMofyoungerwormen,
ofwormenwithno thddranand of newmnarned worren
idennfied uucrfnencr with education or workand un-
readatcssforacfald nranothrrchddas nsuansinrhivin|
anabortion, comparedwith ihdr respectn™ counterpart*
(Tabled) Seenamongolderwomenandwomenwhohad
children, however about one thud uted disruption of
schoolingatweek Ahigherproportionofmoteedticated
wonmenthan et Ism educated wormengavethis reason.

Nulbpemywas the most Important correlate of report-
ing interference with education or work as a reason for
choosingabortion, after other variableswere controlled
far WhmenwhobadchLdicfl weitlesahkelytbanwormen
withnochddrentognethese reasons(oddstadna,d2-03)
Inaudition, wormenaged Wandecder we-cimuch less.ike-
,y lion those Aged I7*ndymiug*ru> checdikatxmaior
career interference (0 1)

Having no c-itldren wasaiso the key predictor of re-
porting unreadiness fara child or another child. \Women
wah childrenhad reducedoddsofatbtgtins reason<odds

m M O M'l) The(act that the odd™* ratloafarwnmen
withone. two, and threemmorrchddreiaic timdarsug-
geststhat unreadmcastonote strongfy InbedtomiManng
Utddbcsnngdm to luntctngthe number ofc M m
et hfiftftirttnunt—afooatiinge. ¥«
having* baby nowwould beep them from frdVLingthe™
sorthattheywerenot ready to have aUtothcrlchdd.
rafancy ofthtstwomenwereyoungand ouBtpaniui,
theiraspieaitouiwereprimarilycduoUuual Manyworen
\A/noga\rjeonecftfcasa%]asombéaidﬁﬁymtstooyounglo
hanchOdrenandfcfaiheywent ‘justwartiagout' latheir
hees IVbat fanned thordKakMto m m o(tbt desbeto
hamchldra but,whentheycouldbcticrpaaridcfarthen
AnesoMnarriedwomanwhohadjust started collegeand
whoae partnerwessuNmhighached remwked
too know. I'm 19yon old Idon I dunk Ishould bx
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havinge chid rightnO\évd Ishouldbt mnfcxmedonl\/\/r‘nat
I'mo tot iodo K Howamiau
pom%ﬂ%oaoe%?ngfer%erhumanr ttblaaltw%
MdUUnN, diKil((Wiiir[f)liK
» Aaaadal dffintitics. Higher proportion* ofwdgchwho
w jt uumained or colublttn” nowwhttt. poorerand no
erployedwedihcycould notafbrdiohawadald now.con>
paredwahthrtr respectivecrnnuc(jiafis(Ihble 5). Th»m-
sonwaaatomonttoinmoulygmen byypungmnegmend
wimanagwl 20-24 Someofthemeouvidnd domoupgphK
vhwocnaliiiilodyhaveovorlappiuginlhienor Feecjoh>
pfc,youngwumeuveidedymbeunramed. andfHorwormen
aie)0" a b e uvaiaiyioyedinindniulBvartoigm3iysto.roar
tuiatausandboth economicvariabtonmamadilgnifcMii:
Womenwhoweremonied, whowere Inthe lugheft Income
categoryandwhowereemployed had reduced oddeofiay-
uigtheycouldnotafforda Ntiyfaddsratios.0.4-04).

ta diequeltaurrceaanple, ofwomenwhoetwed Ib* they
could notalfcad tohaveachild now, the mayonty hadehd-
drenalready Financial difficultiesincluded the albsence of
supporthomthe fatherofeither the current pregnancyor
the womanxother children, “ntiapimitgnotbangabkto
bonanuewakmgor is findwork whilepregnantor caiuig
loranewbom, not havingthe resourcestoaupponadnid
whoa* conceptionwas not plannedand lackinghesith I
fUfyrcy Bn KAMAIHIVIO fef
tngawbonlo* foajuwilyicpoficd fedto| turned wd
(trained tothe taut of theircurrentresources, aadid the
neveMinsrledwotnsnwho commented;

Iwnonmyown.andfirndaGrand menaSy, leantwend
h now. Th*t»rewwholereason- ti'eeein tobringthechild
hereand notbeatom providefor*. ThwwjttMinihebes
tntcrett farmeand thechikben-fMLinycluldrenand this
AR «UyWHn Wi VWgRmilN PTRrdK pPm IKK

One respondent had recently been homeless.and at*
oincri pvnncf pirvemco ncr itoiti wyiRing, iohk it
spondstitswereongovemnment atafatantr

"I have ihtee ktdaaheady, and the guy that Iwas Imng
with, he wes. yonknow, domggood ashras helping e,
buthejtwwontojad lama'onewnhthreetad™,andthey
areait1have Iti hard lambarely makingit, youknow,
becauaenls harder10getthuiga youtan i getfood.you

know,youunnotgrt . tonlyget D dollats
in food suuttps.amomht  Itisjuit too hanl -22-ytttwWid,
fodnwihgjwinent line

Afonrei pondentaarticulated their fears that havinga™
other baity nowwould fone them onto publicassistance,
an outcome theywamed toavoid Forexample.

'Ifyouthmkabout luOK -tget pregnant, loglu notbe
financiallynab*. Igottoukesomdlod sworking
to welfare. Youknowwhat Pmsaying?Whynotléi me|
out id thtf situation, ao Uould batter myselfsowhen I do
get pregnantand Fiveanother haby. | don’t have to lake
your money, hamue you re working, i'mnotgoing to be
working, beaute Imgoingtotie (hungon mywelfare, ufc
ingtarcofmyhaby \V hyr-2 hmowUwithinmfdM Mow
IUxronimc

Whim*SI.Numbsrl September2001
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*Sfog|rantkerfaioifwal iffaii (w>ipprohiBwe Adtnighibe
expected. Higher proportions of unmarried womenwho
werenotoohabiuvgtiiicludirig both formerytwamrdand
nevewnarrted wormen) than of cohabiting or married
woownchtdfat ofwiigimotherhoodorwianonehlpped-
tems*saicaaoo(TabkS) Muhtvanwteanalysis found that
(ortrerfymomed. ttoncohabidngwotnenhadeknmid odds
ofgwmgthbrtawmfoddOrann. 1 11 whCtoohabitingand
mamedwonmen hadreduced odds<03-0.5) Furthermore,
cmenutngwomenwerr mofc DKayiiun (nsfneo miviocl
to report ibis reason (not shown)
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More than half of ihc women mthe qualitative samp™
cued concems shout their relationship or single mother-
Iwodm u reasonto endthe pregnancy falluottsfupp rob
lemsincluded the partner'sdrinking, physical abuse, un-
faithfulness. uiuy lability, tnuaacunty and absence (often
ductoiocanCTtlonorimporufcdtesuihlsothwahfalaat).
Many ofthesevimmenwent disappointed because ditetr pert-

LR

ner bad reacted to the pregnancy by denying patcnuty.
breakingoircommunicationwiththemor sayingthatthey
didnotwarmnschttd Asmdl Dumberofiwomanstatedthat
theywerei t newrelationshipsandthat itwas toosoonto
hm achildwiththeirpartner. Moatwhogavethisreason
hadcMhfatnalmdy. Theysehtsdhowhard nwastoratet
chgdren by thesasdveeand how luod k would hatoadd
tomdwrchidtothelrfanfaee. Some hit depictedandehtne
~\Wéll. 1 already hod one son, aitd right now bt*sgron
tngupwithoutafathcr.pm meand ham . Ifyouaintgot
atotofbtlpwiththr familysupport. k'snai)y hard Some-
UmeslcMthandkh.btiillim to,youknow, formyson's
sake.J bchrre. right now. 'mgonna take care of myseU
varwry Aarcrt  rigAraar mrram”aw anrm
Amsmberor«omefuiidihmUwiMuvibirtoone*schal™
drmtofetogthan 19 withowafeilicrfigure

BhwtaacaD«lyiUo(ilimitaiocurtvca)eilscmKexpcu-
CdfrtOtorhlpKI ~ - pW jniMMfoldAVOBWAIPBItB
uah chudhnandwomenwhovivitreoiffeniiymaned. s§
wdl m those fonutrty marrttd and not cohabittiftgp> dttd
completion of their whildocaiing pr already having de-
pfnetivasait«Honlbr)RVifiganabortkH-b<Tableb) The
pcppoeuoniftingihcK ressons tacftaacdwuhay Thoe
ftasoittweremore coowoonljrjtiwg byblack and livwpoiv
k wormen, tod bypoomrandkss educated wormen.
ConteargaOiomstliaiideriooihcrpoopkoriDINttnr
ihildrcfi,**t fodndthat 74%ofwormen, tochidii®ailcait
owHhwadaofowaaii loswyysifc party#adadooANVidfile
incomuuodohictflosoaDfifr tdaodftaduonocwixcfrr*
apotinUhytooditsrktdhhdualaasa factor Inthdrdacnlon
(notdtownXNinein I0ofthesewomen(SOfcofeOmarten)
diedihckinebOiyiocateforechddMithtssu p Iniharkfe
or thequalityofUfr theycould provide forelnothcerlduid,
and45%ofrhem(33%cofadwomtm)tcponadconcemfar
othermdMduali raoitcommonlyrhdrdtddren.
Anfnkiel mukfcanmeanalyslaindicated that, as might
br expected, wormen with children had sharply devoted
oddaofeayngthat the) had unnpfewd thek datdbcaruig
orthattheybedchlidiritorothersdcpenthngonthem thra
vanAtf mirwhdmed the ictidiaf ather variables(not
shown) becauseoftheextremelyhighodds tanas fartins
variable. wt oftritttd nalDpaiousasm s 6010 a ttaond
nodrt(rtio notshownXaod founddial paniywasnolof"er
stgnfauMn-diat ts. the anponant dflkrence wasbetween
wormenwui anynumberofthSdren and thosewtthnocM-
dnm. Forthe modal shown InTable 1 waomitted panty
eutacly.endfound (hatwomenaged IBand older, married
u d (ixnufiy inputoii anocSi dack aomcavand poosar
ortosaedutmedwormen had devoted oddsofgivingthem
reasors, fatdaigs thaticdscttd the bhmtete resulis
Somemmvkweessatd theywereendingthis pregnso-
cy because theydid notwamany mote chilaren. Mamm
cited faanaal reasons, thrtr ageend hctlih, not want ng
BWEow an itaving Uk 3Bl cixw
thathavingsnovher bebywoulddeprive
the chtidren they already had of hnaodai, emooonal and

NrgpscfcasCtSmutiftdfitprodvettviHarift



Uimresources. Onelowtr Income, divorced mothersaid.
"Tharetsjust noway | could bethewonderfulparcntu
atiihreeofthemandstill hovetrough leftovertoheapthe
housedeanand maktsurethe Misartpadandfrohibed
on timeto | canbear work m time It's Impossible'
-jvtTmivw mm iwp (flintu**, W tw d k puk%Jljr ttnC
Womm'aconcentstinged fromwormsshomihcrrovn
health, todealingwatii theirchilVkerichronicillnessesor
sevcitdiHbttdes. toalack of adequatebMupacmg.
»ftlttnadfrimnslhnalih Liweerproportions ofblsckand

afthcthglbthealthofthe fotusmieatoarocadtbctr png*
nandcaflhbkAhInthemultfvaiimeanatyns, blackwormen
hodreduced oddsofieporungthisieoeou(oddsratio, 0.3)
hr addition, womenat 13ormarrwedtsofgestatsoohad
elevatedoddsofcuing fetal health comperedwiththoseat
lewer than sevenweeksofgestation(3 3).
Concemforone'suwn healthwaxa more commonrea-
itm Imtmmgm shnmiminart TKVnTnfntnind tootf
whh children; nwasdied lessoftenbywomenwhowere
never marriedand not cohabiting WWomanaged 30and
older hadgreatlyelevated odds ofcWngihdrown health

comparedwhhtfea agr-group (oddsratio. 2 tPX
butwefound nosg}/mwcgnﬁaa%mjwoomm party. Inack

dktea, worman livingator above 130%0fthe federal porar™
ty level wamlesa Mriy to mention thawown haakb than
werewomen lkwtgin poverty (0 3-0t6)
Awonroftconcems for her heshhor possible fetal health
problemswere utcd at reaaonatoend her peegnancy by
one-fourthol thequahtauve sample ViViaerwirofekdiM
their ieius'shealth hadbeen cumproausedmadumcecms
suchaaa Ink ofprenatal care, the eiakofbirthdefeatdue
toadvanced matemal age. a htaeoryof adacarmgia. mw

tantrayt, ifcfvpfftftfind hfrith HKINwWfddivr
tc ainl (ooditkutt such ss dfprfiitftit.

advanced nuMifiulfl|Bind mmogli Mbhcoomop™ | mail
ever,womencited tealingtoo Ml during the pregnancy to
workor tabecan oftbor chtldrtn

*CpMens onadaption. Respondents were not spedked-

tyaskrdahoui adoption, ncmthelcsa, it came up sponta-
ncmialyu both paruofthe study WIuk lewerthan i%oof
worman Inthe quanmauve survey miuntccted that they
would not consideror did not lanwhavmga babyand giv-
ing ltupleradoption, morethro enetimd of miemewie-

epondems said they had considered adoption and corn-
Hiticwl ibatli weca ifiQeiyufBrmBE Bredcoption becsuse
gtvingon*sdvId anayiswrong.

PftfIftw ftft

\Women's reported reasons forending pngntnaes have
been ennsu'em cner ume Furthermore, the propomonol
wonmen reportingearhstor reasonchangednL:bi.y Ik
tk between IMB7and 2004 The fawUrgmhaoge™ appear
to have ben at lease parwtty due tochangesin the aont
posaionofdie population, mihertbanentirelytochanges
lawomen's tendencyto give those reasons.

Wbiwne37,Number 3, Septenber 2001

Thedednoato haveroabortioo latypically motivated
bydtvem. tmcrrehud reasons I\leedyrhteoquartcrs of
notcatodllist (oeyoou]] oo(aﬂ
child  sodtop pfOportmmi»cpO<

pjf fafeTF>*iWkibk i sri ofim ilw randi oClsik nfmp
ponfromoiw* partner. orletfc ofapanner rianpth rr md
(BB (BMNBKEASS

hard farsomawoment0camfaranctherdob)
Yeteoorthroad coctoeptfemepdfpoindtestudy Acses*
cuttingthemtwaswomen'sfteponefaiOty 10 chtidfvfiand

mahvfaBim Momimiiimmiiryo|B, |vwv
e ot
aoovirsfar or mspooAdoysooihsilodhiduslssi « Ioo
tor hi thcurdecfistofiso hoveonabortion. lo contrastto (he
(umpiloo (vetoed*pohunoii andtaypcopieactual ibe
ideological epacttum) thatwoman whochoose abortion

dosofer’comaowiBE™ o u rrfiinpggm thatafter cart*
faPyasecsefagtharlodmdBPtsituations womenbamt |
dectmnslaigslyonthtk ahtinytomamtaineconomicsta-
hilityand room for tbe children theyalready have

fitfforfiknm Thf Wt
os fawrriM comuafcitsoml lack of partner support. rego-
lartpoppeoiedlodwsunayand ouervwvissponsefc Alaips
mayomyo(worrenuted finandd benbhdp,of*nalong*ith
otherm uns yutanriif pfobicntt,cxsccihaicd by other
feffffeif hinh mtiBr™ thitity to ptocirte mift
damsupport to additional ddidyttt The concept of it*
SNIATIG R G PRRBEI o i
sources; given ihdr presemcjrunnsrsnees, respondents
coriddaied inek decisionlohamansfcortloo diemoatrw
spowsfldtaction Ths factthat manywomen cUcd Arerv
aalnmkadonsastitti at fartndfagtpiegnrocysuggests
that furthar restrictions on puhHcassistanceto families
couldcontnbiite in(continued incressetn abortio*among
ibe most dtsadramagrdwomen 4

Although these conceme appealed amongal groups,
difltremgroups ofwomengwedlvetsfreasonsfar having
aoartions Youngerwormenwhohad notbeguntheirchild™
bearingoften reported il'Mthey wereunprepared forthe
mniKion to motherhood, while olderwomen, the large
tagoray ofwhomwereilnady mother* ngufariyrted thon-
responstbdayio childrenorother dependentsasa keyfob-
tor behindthe decisionto hawanabortion.

Onlya smallproportionofwormenchad concemsabout
ihvwrown heahh Honever, the qusttuutveresults dwwrd
that these utniems encompassed not Just risksio future
hesbh. but *snthehealthbunknofpregnancyluctt They
further revealed wwhea th enorernsste tankedto iheum™
ceptolrespoisibdtty Somewormen sawthe physical bur-
den ofpregnancyand as associated health mndtuonsas
ihreatenmg their ability to fuM responsibilities to da-
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Fiscal Note

State of Alaska
2014 Legislative Session

Identifier: SB049SSam-DHSS-MAA-02-24-14
Title: MEDICAID PAYMENT FOR ABORTIONS; TERMS

Sponsor: COGHILL
Requester: House Finance Committee

Expenditures/Revenues

Included in
FY2015 Governor's
Appropriation FY2015
Requested Request
OPERATING EXPENDITURES FY 2015 FY 2015
Personal Services
Travel
Services 55.2
Commodities
Capital Outlay
Grants & Benefits
Miscellaneous
Total Operating 55.2 0.0
Fund Source (Operating Only
1002 Fed Rcpts 41.5
1003 G/F Match 13.7
Total 55.2 0.0
Positions
Full-time
Part-time
Temporary

| Change in Revenues | | |
Estimated SUPPLEMENTAL (FY2014) cost: 0.0
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY2015) cost: 0.0
(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS

Bill Version: SB 49

Fiscal Note Number:

() Publish Date:
Department: Department of Health and Social Services
Appropriation: Health Care Services
Allocation: Medical Assistance Administration

OMB Component Number: 242

Out-Year Cost Estimates

FY 2016 FY 2017 FY 2018 FY 2019 FY 2020
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0

(separate supplemental appropriation required)

(separate capital appropriation required)

Does the bill direct, or will the bill result in, regulation changes adopted by your agency? Yes

If yes, by what date are the regulations to be adopted, amended or repealed?

W hy this fiscal note differs from previous version:

01/01/15

| Updated for 2nd session to accurately reflect FY2015 and out year costs.

Prepared By: Margaret Brodie, Director
Division: Health Care Services

Approved By: Sarah Woods, Deputy Director
Agency: Finance & Management Services

Printed 2/24/2014

Phone: (907)334-2520
'‘Date: 02/24/2014 12:00 PM
' Date: 02/24/14
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FISCAL NOTE ANALYSIS

STATE OF ALASKA BILL NO. ssSsSB049AM
2014 LEGISLATIVE SESSION

Analysis

This bill would limit funding of abortions for Medicaid eligible individuals to medically necessary abortions and abortions
that are the result of rape or incest. The bill provides a statutory definition of medical necessity. Currently, Alaska Medicaid
only pays for medically necessary abortions and abortions that are the result of rape or incest.

The legislation also directs the departmentto submit a Medicaid State Plan Amendmentto create awomen's health
program. Awomen's health program would include family planning-related services, including testing and treatment of
sexually-transmitted diseases, contraceptive methods, and an annual family planning visit at an office/clinic. We assume
that we would make these services available to individuals with incomes below 175% of the federal poverty level for Alaska.

In order to add this program to Medicaid, it is necessary to make changes to the Medicaid claims processing system to
recognize recipients of the new program and pay claims appropriately. The Department estimates that there will be aone-
time cost of $55.2, 75% of which will be reimbursed by the federal government.

Regulation changes will be necessary to specify the eligibility requirements and covered services included in this Medicaid

option. No additional funding is required to change the regulations as the Department frequently updates its Medicaid
regulations.

(Revised 8/16/2013 OMB) Page 20f2



Fiscal Note

Bill Version: SB 49

State of Alaska
2014 Legislative Session

Fiscal Note Number:

() Publish Date:

Identifier:  SB0O49HCSSS(FIN)-DHSS-HCMS-02-25-14 Department: Department of Health and Social Services

Title: MEDICAID PAYMENT FOR ABORTIONS; TERMS Appropriation: Medicaid Services
Sponsor: COGHILL Allocation: Health Care Medicaid Services

Requester: House Finance Committee OMB Component Number: 2077

Expenditures/Revenues

Included in
FY2015 Governor’'s
Appropriation FY2015 Out-Year Cost Estimates
Requested Request

OPERATING EXPENDITURES FY 2015 FY 2015 FY 2016 FY 2017 FY 2018 FY 2019

. *kk *kk *kk *kk *kk
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants & Benefits
Miscellaneous

. *kk *kk *kk *kk *kk *kk
Total Operating 0.0

FY 2020
*kk

Fund Source (Operating Only]
None *kk *kk *kk *kk *kk

Total 0.0

Positions
Full-time
Part-time
Temporary

|Change in Revenues

Estimated SUPPLEMENTAL (FY2014) cost: 0.0 (separate supplemental appropriation required)
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY2015) cost: 0.0 (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS

Does the bill direct, or will the bill result in, regulation changes adopted by your agency? Yes

If yes, by what date are the regulations to be adopted, amended or repealed? 01/01/15

W hy this fiscal note differs from previous version:
Updated to reflect new House Finance Committee Substitute that deletes the requirement for the department to submit a Medicaid

State Plan Amendment to create a women's health program.

Phone: (907)334-2520

Prepared By: Margaret Brodie, Director

Division: Health Care Services Date: 02/25/2014 11:00 AM
Approved By: Sarah Woods, Deputy Director, Finance & Management Services ' Date: 02/25/14

Agency: Health & Social Services

Printed 2/25/2014 Page 1



FISCAL NOTE ANALYSIS

STATE OF ALASKA BILL NO. HCSSSSB049(FIN)
2014 LEGISLATIVE SESSION

Analysis

This bill would limit funding of abortions for Medicaid eligible individuals to medically necessary abortions and abortions

that are the result of rape or incest. The bill provides a statutory definition of medical necessity. Currently, Alaska Medicaid
only pays for medically necessary abortions and abortions that are the result of rape or incest. However, the determination
of medical necessity is made by the physician requesting authorization of the abortion based on professional judgment, not

aspecific definition.

It is possible that use of specific criteria for medical necessity could reduce the number of abortions qualified for state
funding. However, the Department lacks the data needed to estimate how many abortions would fail to meet the bill's
definition of medical necessity. Therefore, we cannot determine the impact on expenditures.

Medicaid payment regulations would need to be amended to apply the specific definition of medical necessity as a
condition of payment for abortion services.

Page 2 of 2

(Revised 8/16/2013 OMB)



State of Alaska
2014 Legislative Session

Fiscal Note

Identifier: SB049SS(am)-DHSS-PAFS-02-24-14

Title: MEDICAID PAYMENT FOR ABORTIONS; TERMS

Sponsor: COGHILL

Requester: House Finance Committee

Expenditures/Revenues

FY2015

Appropriation

OPERATING EXPENDITURES
Personal Services

Travel

Services

Commodities

Capital Outlay

Grants & Benefits
Miscellaneous

Total Operating

Fund Source (Operating Only)
None
Total

Positions
Full-time
Part-time
Temporary

|Change in Revenues

Requested
FY 2015

*kk

Estimated SUPPLEMENTAL (FY2014) cost:
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY2015) cost:
(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS

Included in
Governor's
FY2015
Request
FY 2015

0.0

0.0

0.0

0.0

Bill Version: SB 49
Fiscal Note Number:
() Publish Date:
Department: Department of Health and Social Services
Appropriation: Public Assistance
Allocation: Public Assistance Field Services
OMB Component Number: 236

Out-Year Cost Estimates

FY 2016 FY 2017 FY 2018 FY 2019
Xk Kk Kok o
Xk Xk Kk Kok
Kok Kk ok Kok
Kk Kok Kk Kok

(separate supplemental appropriation required)

(separate capital appropriation required)

Does the bill direct, or will the bill result in, regulation changes adopted by your agency? Yes
If yes, by what date are the regulations to be adopted, amended or repealed? 01/01/15

W hy this fiscal note differs from previous version:

FY 2020
Xk

Fiscal Note reflects the Affordable Care Act (ACA) requirement that individuals purchase health insurance and the ACA mandate that

those insurance policies offer Essential Health Benefits, which include Family Planning Services.

Phone: (907)465-5847

Prepared By: Ron Kreher, Director

Division: Public Assistance Date: 02/24/2014 02:00 PM
Approved By: Sarah Woods, Deputy Director, Finance & Management Services ' Date: 02/24/14

Agency: Health & Social Services

Printed 2/24/2014

Page 1



FISCAL NOTE ANALYSIS

STATE OF ALASKA BILL NO. sSSSB049AM
2014 LEGISLATIVE SESSION

Analysis

This bill would limit funding of abortions for Medicaid eligible individuals to medically necessary abortions and abortions
that are the result of rape or incest. The bill provides a statutory definition of medical necessity. Currently, Alaska Medicaid
only pays for medically necessary abortions and abortions that are the result of rape or incest.

The Affordable Care Act (ACA) requires individuals with incomes above 100% of the federal poverty level (FPL) to purchase
insurance through the Federally Facilitated Marketplace. These insurance plans include family planning as an essential
health benefit. Individuals, primarily childless adults, with incomes at or below 100% FPL will not have access to family
planning or related services, but are likely to be eligible should the State develop a Medicaid women's health program. The
percentage of Alaska's population who will apply for and be eligible for insurance under ACA or who may wish access to a
Medicaid women's health program is unknown. As a result, the Division of Public Assistance is unable to determine how
many people would apply for awoman's health program.

(Revised 8/16/2013 OMB) Page 20f2
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HOUSE CONCURRENT RESOLUTION NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-EIGHTH LEGISLATURE - SECOND SESSION

BY THE HOUSE FINANCE COMMITTEE

Introduced:
Referred:

A RESOLUTION
Suspending Rules 24(c), 35, 41(b), and 42(e), Uniform Rules of the Alaska State
Legislature, concerning Senate Bill No. 49, relating to women's health services and
defining "medically necessary abortion"™ for purposes of making payments under the

state Medicaid program.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

That under Rule 54, Uniform Rules of the Alaska State Legislature, the provisions of
Rules 24(c), 35, 41(b), and 42(e), Uniform Rules of the Alaska State Legislature, regarding
changes to the title of a bill, are suspended in consideration of Senate Bill No. 49, relating to
women's health services and defining "medically necessary abortion™ for purposes of making

payments under the state Medicaid program.

-1-
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HOUSE CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 49(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-EIGHTH LEGISLATURE - SECOND SESSION
BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATORS COGHILL, Olson, Kelly, Dyson, Micciche, Dunleavy, Giessel

REPRESENTATIVE Lynn

ABILL
FOR AN ACTENTITLED
"An Act defining 'medically necessary abortion' for purposes of making payments

under the state Medicaid program."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.07 is amended by adding a new section to read:

Sec. 47.07.068. Payment for abortions, (a) The department may not pay for
abortion services under this chapter unless the abortion services are for a medically
necessary abortion or the pregnancy was the result of rape or incest. Payment may not
be made for an elective abortion.

(b) In this section,

(1) "abortion™ has the meaning given in AS 18.16.090;

(2) “elective abortion™ means an abortion that is not a medically
necessary abortion;

(3) "medically necessary abortion” means that, in a physician's

objective and reasonable professional judgment after considering medically relevant

-1- HCS SSSB 49(FIN)
New Text Underlined [DELETED TEXT BRACKETED]
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factors, an abortion must be performed to avoid a threat of serious risk to the life or
physical health of a woman from continuation ofthe woman's pregnancy;

(@) "serious risk to the life or physical health” includes, but is not
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limited to, a serious risk to the pregnant woman of

HCS SSSB 49(FEV)

(A) death; or

(B) impairment of a major bodily function because of

(i) diabetes with acute metabolic derangement or severe

end organ damage;

(ii) renal disease that requires dialysis treatment;

(iit) severe pre-eclampsia;

(iv) eclampsia;

(v) convulsions;

(vi) status epilepticus;

(vii) sickle cell anemia;

(viii) severe congenital or acquired heart disease, class

(ix) pulmonary hypertension;

(x) malignancy if pregnancy would prevent or limit

treatment;

(xi) kidney infection;

(xii) congestive heart failure;

(xiii) epilepsy;

(xiv) seizures;

(xv) coma;

(xvi) severe infection exacerbated by pregnancy;

(xvii) rupture of amniotic membranes;

(xviii)

advanced cervical dilation of more than six

centimeters at less than 22 weeks gestation;

(Xix)

implantation;

cervical or cesarean section

scar

ectopic

(xx) any pregnancy not implanted in the uterine cavity;

New Text Underlined
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(xxi) amniotic fluid embolus; or

(xxii) another physical disorder, physical injury, or
physical illness, including a life-endangering physical condition caused
by or arising from the pregnancy that places the woman in danger of

death or major bodily impairment if an abortion is not performed.

-3- HCS SSSB 49(FIN)
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HOUSE CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 49(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-EIGHTH LEGISLATURE - FIRST SESSION
BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATORS COGHILL, Olson, Kelly, Dyson, Micciche, Dunleavy, Giessel

REPRESENTATIVE Lynn

A BILL
FOR AN ACT ENTITLED
"An Act defining 'medically necessary abortion' for purposes of making payments

under the state Medicaid program.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.07 is amended by adding a new section to read:

Sec. 47.07.068. Payment for abortions, (a) The department may not pay for
abortion services under this chapter unless the abortion services are for a medically
necessary abortion or the pregnancy was the result of rape or incest. Payment may not
be made for an elective abortion.

(b) In this section,

(1) "abortion" has the meaning given in AS 18.16.090;

(2) ‘"elective abortion” means an abortion that is not a medically
necessary abortion;

(3) "medically necessary abortion" means that, in a physician's

objective and reasonable professional judgment after considering medically relevant

-1- HCS SSSB 49(FIN)
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factors, an abortion must be performed to avoid a threat of serious risk to the life or

physical health of a woman from continuation of the woman's pregnancy;

(4) "serious risk to the life or physical health” includes, but is not

limited to, a serious risk to the pregnant woman of

HCS SSSB 49(FIN)

(A) death; or

(B) impairment of a major bodily function because of

(i) diabetes with acute metabolic derangement or severe

end organ damage;

(i) renal disease that requires dialysis treatment;

(iit) severe pre-eclampsia;

(iv) eclampsia;

(v) convulsions;

(vi) status epilepticus;

(vii) sickle cell anemia;

(viii) severe congenital or acquired heart disease, class

(ix) pulmonary hypertension;

(x) malignancy if pregnancy would prevent or limit

treatment;

(xi) kidney infection;

(xii) congestive heart failure;

(xiii) epilepsy;

(xiv) seizures;

(xv) coma;

(xvi) severe infection exacerbated by pregnancy;

(xvii) rupture of amniotic membranes;

(xviii)

advanced cervical dilation of more than six

centimeters at less than 22 weeks gestation;

(xix)

implantation;

cervical or cesarean section

scar

ectopic

(xx) any pregnancy not implanted in the uterine cavity;
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-2-
[DELETED TEXT BRACKETED]



WORK DRAFT 28-LS0410\Y

(xxi) amniotic fluid embolus; or

(xxii) another physical disorder, physical injury, or
physical illness, including a life-endangering physical condition caused
by or arising from the pregnancy that places the woman in danger of

death or major bodily impairment if an abortion is not performed.
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AMENDMENT

OFFERED IN HOUSE FINANCE

TO: HOUSE CS for Sponsor Substitute for SB 49 (FIN)

Page 1, line 1, after “Act” insert “relating to women’s health services and”

Page 1, line 4, insert a new section to read:
Section 1 AS 47.07.030 is amended by adding a new subsection to read:
(g) The department shall make available to eligible recipients a program for women’s
health for the purpose of providing family planning services, health screening
examinations, and related services.

Page 3, line 6, insert a new section to read:
Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to
read:

WOMEN’S HEALTH PROGRAM UNDER STATE MEDICAID. The
Department of Health and Social Services shall immediately prepare and submit to the
United States Department of Health and Human Services, for approval in accordance
with the provisions 0f42. U.S.C. 1396a (Title XIX, Social Security Act), an amendment
to the state plan consistent with AS 47.07.030, enacted by sec. 1ofthis Act.
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> Are we receiving the 90%federal matchfor allfamilyplanning services provided in
Alaska that are not covered by Title X?

Yes. Family Planning services, receiving 90% Federal match, are limited in nature and
fall into three categories: 1) the diagnosis of general reproductive health conditions, 2)
the diagnosis of sexually transmitted infections (STD), and 3) contraception. However,
Family Planning related services, such as the treatment of the conditions diagnosed,
receive the normal Federal participation rate of 50% even iftreated at a Family Planning
Clinic. For example, an individual could have a routine testing and diagnosis ofan STD
and receive 90% match for those services, while the actual medication for treatment and
follow-up would receive 50% match.

> Side-by-side comparison ofthe services offered by Alaska DHSS and any services
providedfor under the State Plan Amendmentfor Family Planning Services offered by
the Federal Government with a 90%federal match

The following table shows Family Planning services currently covered by the State of
Alaska alongside those offered through a possible expansion of services.

Currently covered Family Planning services in the Possible Family Planning services not currently
State of Alaska covered in the State of Alaska

Diagnosis: General Reproductive Health
Amenorrhea

Cervical

Female Reproductive Cancers

Infertility

Male Reproductive Cancers

Urinary Tract Infections
Vaginal Discharge
Diagnosis: Sexually Transmitted Infections
Bacterial fXil s AA A
Chlamydia B
Gonorrhea
Hepatitis B

f Hepatitis C m X -XXi'
Herpes
HIV.. ‘ ” idfi M A xx v it AJ?
HPV
Pelvic Inflammation Disease v "n "~
Syphilis
Trichomoniasis e - .
Contraception; Sterilization Procedures:
Birth Control Pills Vasectomy Reversals

Cervical Cap
yirrTnmiHn
Emergency Contraception

Female Condoms ul "/ X'gfe T Y, m ‘nm » Xf\d

Submitted by Sponsor
De?p<vitv-xoowt7 o f hf&/crA &



Female Sterilization

Implantable Rods

1UD

Male Condoms

Male Sterilization
Natural Family Planning
Contraceptive Patch
Contraceptive Shot

Sper

micide

VaginalRing
'Other Cancer Screening and Prevention:
Mammogram
Pap Testing

Colp

oscopy

‘Preconception Care:
Gynecologic Exams

State Fiscal Year

2013
2012
2011
2010
2009
2008
2007
2006
2005
2004

>  Whatis the status offamily planning services in Alaska? Specifically:
How many women are served?

Other Cancer Screening and Prevention:
HPV Vaccine for adults 21 to 26

Preconception Care:

Contraceptive Counseling

Reproductive Health Education
Preconception Counseling
Infertility Treatment

Other Cancer Screening and Prevention services and Preconception Care are sometimes covered as Family
Planning services depending on the nature of the visit. Ifthey are considered Family Planning, they receive
90% Federal match.

Within the Division of Public Health, approximately 7,500 women statewide were
provided family planning services through Public Health clinics and direct grants
to organizations tinder the Federal Title X Program.

Within the Medicaid program, an average of 5,711 unique individuals (women)
have received family planning services over the past four fiscal years as indicated

in the following chart:

Total Recipients
5,619
5,948
5,877
5,562
5,146
4,872
DyzzI
5,694
5,895
5,710

Adjusted to include administrative accruals.
"Raw cost per female recipient.

With what services?

Total Cost per Recipient*

$772
$ 682
$ 702
$724
S 683
$511
$561
$430
$370
$330

$703
$ 669
s 670
$725
$625
$621
$621
$360
iM HHf$318
$306

Cost Per Recipient**

19RMHHHR

IOMNMHI

Through the Division of Public Heath, the following services are provided:

» Clinical breast examinations, PAP smear screening and pelvic

examination;



» Counseling and screening for sexually transmitted infections and
contraceptive methods;

» Counseling and referral for contraception services for males and females;

» Access to the full range ofcurrent, FDA-approved contraceptive methods
and supplies to their family planning clients;

» Counseling and education on reproductive and preventive health topics,
including abstinence education, parental involvement in the family
planning decisions of minor clients, sexually transmitted disease/HIV
prevention and risk reduction;

» Education, counseling, and referral for pregnancy care;

» Screening, counseling, and education for intimate partner violence and
other unhealthy relationships and behaviors; and

» Mandatory reporting for sexual abuse of a minor and human trafficking.

Within the Medicaid program, services include family planning counseling and
medical services related to birth control medications and devices. Medicaid also
covers many over-the-counter birth control items such as contraceptive creams,
gels, foams, and condoms ifyour health care provider writes a prescription for
them. These supplies also are available from family planning clinics in larger
towns. All women and men can receive family planning services at public health
centers statewide.

Medicaid covers family planning services for women enrolled with Denali
KidCare for 60 days after the birth of their child. These women can receive family
planning services and supplies from any enrolled Medicaid provider statewide.
Copay is not required for family planning services and supplies.

» Condoms
* Spermicide
* Sponges

» Female condom

» Tubal ligation/postpartum

» Tubal ligation/interval

* Vasectomy

» Testing for cervical cancer, sexually transmitted diseases, and HIV

* PAP Smear

* Pregnancy testing

» Contraceptive services (including emergency contraceptives, oral
contraceptives, intrauterine devices, intrauterine device removal, implants,
implant removal, injectable, diaphragm)

* Pelvic exams

» Screening for cervical and breast cancer

» Screening for high blood pressure, anemia, and diabetes

» Screening for sexually transmitted diseases and HIV/AIDS

* Health education



o Referrals for other health and social services
« PAP-LAB

What gaps do we have in coveragefor women in terms offamily planning
services in Alaska?

All family planning services provided by the Division of Public Health are
available to individuals in need of these services, regardless of income level.
There are coverage gaps in terms of access to family planning healthcare
providers in rural areas of the state, plus geographical barriers for individuals
living in those areas that must travel, sometimes long distances, to a clinic which
can and will provide services.

What is thefederal reimbursementfor these services?
The Division of Public Health receives 90% federal reimbursement for its family
planning services under Title X.

Within the Medicaid program, federal reimbursement for these services is at a
90% federal participation rate (unless it is claimed through Indian Health Services
which increases the federal rate to 100%). In past years, we may not have
received the 90% rate due to the aging MMIS system used to process claims. The
new Medicaid Management Information System will have the functionality to
claim expenditures at the maximum rate.

How much have we expended in the past 10years?

The Division of Public Health has expended approximately $5,000.0 in federal
funding under Title X and $2,000.0 in general funds for public health clinics for
FY2004-FY2013.

Within the Medicaid Program, over $41,000.0 has been spent on family planning
over the past ten years, as is indicated in the following chart:

State Fiscal Year State Portion Federal Portion Total Spending

2013 $433,949 $ 3,905,542 $ 4,339,491
2012 $ 405,63 i $3,650,681 $ 4,056,312
2011 $412,319 U H i $ 3,710,867 $4,123,186
2010 $ 402,738 $3,624,645 $4,027,383
2009 j'HiM fIM iife $'351,605 W SU $3,164,448 $ 3,516,053
2008 $249,187 $ 2,242,684 $2,491,871
2007 '$293,481 $2,641,325 $ 2,934,806
2000 $ 244,846 $ 2,203,617 $ 2,448,463
2005 m s mowm | — $1,962,7*1 2,180,812
2004 $ 188,316 $ 1,694,845 $ 1,883,161
TOTAL i $4,071,065 $ 37,243,159 $ 41,314,224

Amount reported to the Center for Medicaid & Medicare Services (CMS).
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Testimony of Robin Summers
National Family Planning & Reproductive Health Association

Submitted to the
House Finance Committee

Re: Medicaid Family Planning State Plan Amendment

February 25, 201 4

Chairman Austerman, Chairman Stoltze, members ofthe House Finance Committee, good afternoon.
My name is Robin Summers and | am a Senior Policy Director with the National Family Planning &
Reproductive Health Association (NFPRHA). NFPRHA is a national membership organization
representing the nation’s family planning providers—nurse practitioners, nurses, administrators and
other key health care professionals. NFPRHA's members operate or fund a network of nearly 5,000
health centers and service sites that provide high-quality family planning and other preventive health
services to millions of low-income, uninsured, or underinsured individuals around the country,
including Alaska.

| am pleased to be speaking with the Committee today about the importance of expanding Alaska's
Medicaid eligibility for family planning services through a state plan amendment (SPA). | respectfully
request that my written statement be submitted for the record.

Public health providers, scholars and advocates, and federal lawmakers agree: family planning is
cost-saving preventive health care for women and men. The Centers for Disease Control and
Prevention (CDC) has cited family planning as one ofthe ten great public health achievements ofthe
20th century, stating, “Smaller families and longer birth intervals have contributed to the better
health of infants, children, and women, and have improved the social and economic role of women.”

Access to family planning has improved the social and economic lives of women and families,
prevented unintended pregnancies and the transmission of sexually transmitted diseases, including
HIV/AIDS, and decreased infant, child and maternal deaths. These public health, education, and
economic gains are even bigger in poor and low-income communities which traditionally lack access
to basic health care.

In the 1990s, states began broadening eligibility for their Medicaid programs to provide family
planning services and supplies to individuals who are not otherwise eligible for Medicaid." Originally
these expansions were done through a Medicaid waiver authorized by 8111 5 of the Social Security
Act, but the Affordable Care Act (ACA) gave states the option to amend their state Medicaid plans to



expand eligibility for family planning services and supplies to individuals who are not pregnant and
who have an income that does not exceed the income-eligibility level set by the state for coverage for
pregnancy-related care. Today, 30 states have chosen to expand Medicaid eligibility for family
planning; 12 of those states have received approval to operate their family planning expansions
through a SPAN

Medicaid family planning expansion programs provide a broad range of family planning and family
planning-related services, including the full range of contraceptive methods, pap tests, and other
associated examinations and laboratory tests. A Medicaid family planning SPA does not cover
abortion. Recognizing the value of family planning, the federal government reimburses these services
and supplies at an enhanced matching rate of 90% .

Medicaid family planning expansion programs are proven to save states money by expanding access
to contraception and increasing women’s contraceptive use of more effective contraceptive
methods—essential factors in reducing high rates of unintended pregnancy among low-income
women.ivAccording to the Cuttmacher Institute, in 201 0, publicly funded family planning services
helped women avoid 2.2 million unintended pregnancies, which would likely have resulted in about
11 million unintended births and 760,000 abortions.vAdditionally, improved contraceptive use has
helped women to plan and space their pregnancies, which has positive implications for the health of
pregnant women and newborns and the economic and social well-being of families. J

Medicaid family planning expansion programs make family planning services more accessible. Health
centers in states with Medicaid family planning expansions are more likely to provide patients with a
broad range of contraceptive options and to have extended service hours than health centers in other
states.vii They are also less likely to report difficulty stocking certain contraceptive methods due to
cost.iii Medicaid family planning expansion programs also improve the geographic availability of
services and broaden private physician participation in the provider network.ix

Family planning health centers in states with Medicaid family planning expansions serve one-third
more women in need of care, compared to health centers in other states.x In 2006, family planning
health centers in states with income-based Medicaid family planning expansions served 48% of
women in need, compared to 36% of women in need in other states.x

Publicly funded family planning services not only improve public health, they save taxpayer dollars
while doing it. The Cuttmacher Institute finds that every $1.00 spent on publicly funded family
planning saves $5.68 in Medicaid expenditures that otherwise be needed to be spent related to
unintended pregnancies.xi The Brookings Institution estimates that Medicaid family planning
expansion programs save taxpayers $1.32 billion annually.xil Births resulting from unintended
pregnancy cost US taxpayers approximately $12.5 billion annually.xvWithout publicly funded family
planning services, these costs would be doubled—costing taxpayers $25 billion ayear.xv

In 201 0, 37,400 women in Alaska were in need of publicly supported contraceptive services and
supplies.xni 7,000 pregnancies in Alaska were unintended in 2008, 47% of all pregnancies in the



state.xii In 2008, there were 11,400 births in Alaska;™'14,500 (40%) resulted from unintended
pregnancies,xix and 5,900 (52%) were paid for by Medicaid.™ In total, there were 3,000 publicly
funded births in Alaska in 2008 that resulted from unintended pregnancies,™' representing 26% of all
births in the state, 51%of the state’s Medicaid-funded births, and 67% of the births resulting from
unintended pregnancies. The cost to the state and federal government of births resulting from
unintended pregnancies was $71 million in 2008; of that, $34 million was paid for by Alaska.™"

Implementing a Medicaid family planning expansion has been a proven, successful strategy to
combat unintended pregnancy and save public dollars for many states, and would be a wise
investment for Alaska. According to a 2011 projection from the Guttmacher Institute, implementing a
Medicaid family expansion SPA in Alaska could help the state provide family planning services to up
to 9,200 individuals annually, helping women and couples avoid up to 1,31 0 unintended pregnancies
per year, which might otherwise result in 430 abortions and 680 births, resulting in a potential net
savings of $10.7 million ayear, including $7 million for Alaska.™"

A Medicaid family planning SPA is not duplicative of the coverage Alaska currently provides to
categorically eligible individuals in the state’s Medicaid program. Although family planning services
are a mandatory benefit ofthe Medicaid program, Medicaid eligibility in Alaska is currently limited to
specific categories of persons (including working parents, disabled individuals, and pregnant women).
Childless adults do not qualify for full-benefit Medicaid in Alaska, and consequently do not have
access to Medicaid-funded family planning.

A Medicaid family planning SPAwould expand eligibility for family planning services under Medicaid
in two ways: it would expand eligibility to all individuals not currently categorically eligible for
Medicaid; it would also expand the income eligibility threshold, up to the level the state has set for
pregnancy-related care. Today, a single mother with one child (working parent, household of 2) is
eligible for Medicaid if she earns less than $2,111 per month. However, eligibility for that same single
mother with one child, if she becomes pregnant, goes up to $4,1 24 per month during her pregnancy.
A childless adult is not eligible at all, unless she has a qualifying condition (e.g. disabled). A Medicaid
family planning SPAwould provide family planning services to childless adults who are not otherwise
eligible for Medicaid, as well as to those single mothers with incomes that fall in the gap between
$2,111 and pregnancy eligibility.

Further, a Medicaid family planning SPA is not duplicative ofthe ACA'’s coverage expansion, but is in
fact a compliment to it that will help states meet what is sure to be a growth in health care demand,
particularly from individuals who have traditionally lacked health care coverage. Although the ACA
will expand insurance coverage to millions, there will still be significant coverage gaps—even if
Alaska ultimately decides to move forward with the ACA’s expansion of Medicaid to individuals with
incomes up to 138% FPL—and Medicaid family planning expansion programs remain a cost-effective
means of providing essential health services post-ACA implementation.

An estimated 30 million people were left out ofthe ACA's coverage provisions,xiv many of whom are
poor or low-income and who will continue to need and seek publicly funded health services.



Moreover, evidence from Massachusetts, a state that is several years farther down the road to health
care reform than the country as awhole, shows that even with “universal” coverage, there will be
coverage gaps. According to the Cuttmacher Institute, although only 2% of all Massachusetts
residents were uninsured in 201 0 (compared with over 6% in 2006), 3 in 10 clients who sought care
at family planning centers in Massachusetts in 2011 “either had no insurance coverage or had
coverage they could not use for their care.”xw A new report published by the CDC echoes these
findings, detailing how in the 6 years following health reform in Massachusetts, many individuals
continued to need and seek publicly funded family planning care.xx

There will be individuals without coverage because they are cycling on and off of insurance coverage
due to changing life circumstances - they lost theirjob, their income level fluctuates, they get
married or divorced, all of which can affect someone’s insurance eligibility and status—in a process
known as “churning." These are people our member-health care providers encounter every day. The
woman in her early thirties who lost herjob and, with it, her employer-sponsored insurance coverage
or her ability to pay for the insurance she was paying for out of her own pocket. Or the woman in her
twenties who works two retail jobs, whose hours, and therefore monthly income, fluctuates
depending on how good business. Or the woman who was eligible for Medicaid when she was single,
but whose new husband makes slightly too much money for her to qualify for Medicaid but not
enough to afford to buy insurance.

Furthermore, while eligibility for full-benefit Medicaid and the ACA'’s subsidies to purchase
commercial insurance is based on family income, Medicaid family planning SPAs often allow
individuals to qualify for services based on their own, individual income, as opposed to that of their
family. This means that individuals who may not be able to access full-benefit Medicaid or
commercial insurance coverage because their family income is too high may still be able to qualify for
and receive services through a Medicaid family planning SPA based on their individual income level.

Although many people are likely to have a pathway to coverage under the ACA, there is a sizable
group of individuals for whom regular insurance processes fail, for the reasons | outlined and more.
Medicaid family planning SPAs provide a stop-gap measure to help ensure continued access to family
planning for millions of low-income individuals.

Additionally, even with the ACA’s new women’s preventive health services benefit, women may not
have access to the contraceptive methods and services most effective for them. The ACA requires new
commercial insurance plans to cover a range of women’s preventive health services, including all
FDA-approved contraceptive methods, counseling, and an annual well-woman visit. However, current
rules regarding this benefit give some flexibility to insurance plans, which are doing things like
tiering services (i.e. the patient can only access generics, or certain brands and/or supply types) or
even excluding certain methods, such as intrauterine devices (IUDs) and other long-acting
contraceptive methods. Medicaid family planning expansion programs provide a broad range of
contraceptive method options, helping to ensure that women can choose and access the method that
is most effective for them - saving taxpayer dollars that might otherwise be spent on unintended
pregnancy.



Full implementation of the ACA will take years. Family planning is a preventive service and should not
be inaccessible because ofthe administrative burdens required to implement national health reform.
Medicaid family planning SPAs ensure continuity of services and supplies necessary to prevent
unintended pregnancy while people are being enrolled into coverage under the ACA.

Finally, 1 would re-emphasize that Medicaid family planning expansion programs are money-savers.
Since Medicaid is a payer of last resort, Medicaid family planning expansions only pay for services not
otherwise paid for, and save states money while doing it. Implementing a Medicaid family planning
SPAwould give Alaska’s health care providers a critical tool to help provide essential health care
services to women and men in need of these services, leading to a healthier state while saving
taxpayer dollars.

Thank you for inviting me to testify on this important issue, and | look forward to answering your
guestions.
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Theda S. Pittman
1641 Eastridge Drive, #102, Anchorage, AK 99501
907-222-5974; tspittman@gqci.net

2/25/14

RE: SS SB49 am & HB 173
Thank you Mr. Chairman and members of House Finance,

We agree that we want fewer abortions to be performed. We disagree on the
best ways to accomplish that goal; the acceptable ways to accgmplish that goal;
whether public funds should be used ifthe pregnant girl or woman is on
Medicaid.

Before the Legislature started meeting again last month, public officials were
casting serious warnings about the fact that we have to be much more careful in
spending public money. |think we agree about that too.

There is too much public money being wasted and both of thesp proposals have
already wasted time and money unnecessarily.

In spite of the court case challenging essentially the same language which is in
regulations, Senator Coghill -sponsor of SB49, is described inthe news as
pressing forward, regardless of the lawsuit because laws hold more weight than
regulations. And he says it's also a fiscal conservative issue.

In this instance, Legislators who want to behave in a fiscally conservative way
should put these 2 bills in the drawer until we find out what the court says.

Ifthe court upholds the regulations, then the bills are unnecessary and it's been a
waste of time and money to bring them this far into the process.

Ifthe court strikes down the regulations as unconstitutional, then the decision will
have to be analyzed to understand whether or what guidance the decision
provides as to how broadly the term ‘medically necessary abortion’ is to be
construed. And, these bills will have to be sent back down the line for re-drafting,
and to start the process all over again. Another waste of time and money.

Please be fiscally prudent and hold these bills where they are until you have the
necessary information for an informed decision about whether to move them
forward or send them back to the drafters.

Thank you.
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BILL # or SUBJECT: SB 49

COMMITTEE: House Finance DATE: 2-25-14

Women have the reproductive right to choose abortion. The reasons for choosing an abortion and the
circumstances under which a woman becomes pregnant do not matter. It is her choice and no one else's. It is her
right to manage her reproductive ability and control what happens to her body, which are examples of autonomy
(http://www.merriam-webster.com/medlineplus/autQnomv’). A woman has her reasons. Her reasons and rights
outweigh those ofthe created life.

Abortion is medical care. If early enough in the pregnancy, medication can be administered to cause an
abortion. The drug is called mifepristone (http://www.rnerriam-wehster.com/medli.neplus/ru-486"). It must be
prescribed and administered. It cannot be purchased over-the-counter. Later pregnancies requireaD & C, a
medical procedure.

I understand that in the medical community, a "therapeutic" abortion is one in which the pregnancy should be
ended because of some health complication GQittp://www.merriam-
webster.com/medlineplus/therapeutic%20abortionl. However, | don't think that choosing an abortion for any
other reason makes it "unnecessary." Abortion is not like electing for breast augmentation. It has the
paradoxical nature of being both elective and necessary. Any woman can. choose to abort. Any woman can
choose to carry on with a pregnancy and/or become a mother. | have known women who chose to be mothers to
children conceived from rape. Even women with high health risks for pregnancy and birth may choose to carry
on, against medical advice. Such a decision made against medical advice is an exercise of autonomy, an ethical
principle well known in the medical profession. It's about choice. Once an abortion is chosen it becomes
necessary. The pregnancy is not going to end by a woman simply wishing it so - a medical treatment must be
given. Any woman can talk with her doctor about making a decision that is best for her health, both her mental
health and the health ofthe rest of her body.

Abortion should be accessible if it is truly a choice. I1f awoman cannot afford an abortion, she cannot have
one and therefore she essentially doesn't have a choice. Women on Medicaid are poor, They already can't pay
for most of their medical care; that is why they are on Medicaid. The proposed restrictions will force many poor
women on Medicaid to bear children against their wishes, simply because they will be denied coverage and
cannot afford the abortions themselves. "Studies published over the course of two decades looking at a number
of states concluded that 18-35% ofwomen who would have had an abortion continued their pregnancies after
Medicaid funding was cut off' (http://www.euttmacher.Org/pubs/npr/1 0/1/gprl 00112,html~). It should be
obvious that awoman who decides on abortion but is denied one is harmed in health, both the psychological
health ofthe brain and the rest of her body. The proposed restrictions sabotage the right to choose.

Furthermore, it is judgmental and unfair to cherry-pick the reasons why an abortion should be covered by
Medicaid. The reasons and circumstances do not matter, because it's about a woman's unique choice. Every
choice is equal and should be equally covered. It does not matter if the woman didn't use contraception,
contraception failed, contraception was sabotaged, sterilization failed, the woman was raped, or a doctor is
telling a woman that she might die if her pregnancy is not ended. The reasons and circumstances should not be
favored one over the other, Favoring against equality is defined as injustice. Justice is fair treatment of all.

Alaska provides its own funds for Medicaid. It is not required to follow the lead of the unjust Hyde
Amendment. Medicaid coverage of abortion should not be restricted, it should be expanded.

I strongly urge you to oppose these bills and, despite your personal opinions and beliefs, to not interfere with
women's autonomy. The proposed restrictions are unconstitutional and will harm many women.
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Louise Taylor-Thomas

From: Eric McCallum <ericmccallum5@gmail.com> on behalf of Eric Mccallum
<mccallum@alaska.net>

Sent: Saturday, April 13, 2013 11:03 AM

To: Louise Taylor-Thomas

Subject: B49

Iwant to thank the committee for allowing me this opportunity to testify against SB49.1 will address cost concerns,
medical consequences and the definition of medically necessary.

First | would respectfully like to remind the committee that these abortions are not paid with an individual's hard earned
tax dollars. They will be paid from our oil tax revenue. |believe this allows for a broader use of these funds. This bill will

deny awoman's her own medical choices. And if this bill passes there will be more prenatal care, pregnancies and well-

baby check-ups that will need to be paid for by Medicaid. So this bill will create a net financial loss for Alaska.

Additionally, if passed B 49 will be challenged in court because as many have testified it unconstitutional according to

previous Alaska Supreme Court decisions.
The estimated court costs are $1M. That money would be better spent on the Medicaid Family Planning program in the
new amendment to this bill. It will prevent unintended pregnancies that lead to the abortions addressed in this bill.

Second. What is "medically necessary" and who should decide? Is prenatal care really "medically necessary" or do we
provide this care for the benefit of the mother and fetus. Are vaccinations medically necessary? Or are they there to
prevent bad outcomes? If awoman chooses to not report a rape does that make the abortion elective? Are we planning
on defining "medically necessary" for all healthcare? Because | do not want government determining whether my
healthcare is "medically necessary" or not.

| believe men feel the same way. Recently, treatment of prostate cancer has become controversial. Do the gentlemen
on this committee really want the government determining their treatment if they have prostate cancer? Or do you
want your physician helping you make those choices?

Finally, an abortion costs approximately $700. For women already on the edge financially this is a huge problem. SB49
will force some women who want an abortion to carry their pregnancy to term, they may delay care, attempt to abort
on their own or consider suicide. And we now know that women in Alaska commit suicide at twice the national average.
We forget that before abortion was legalized many women died or were permanently damaged by self-induced

abortions.

Nothing | say will change anyone's beliefs here today. Nor should it. Every one is entitled to their own beliefs. But just as
none of us wants a woman to be forced to have an abortion, | do not want awoman forced to carry a pregnancy to term
and potentially risk her health.

Afew problems with forcing awoman to continue a pregnancy are:

» ltis potentially not good for the woman or the fetus if the woman delays or

doesn't seek appropriate prenatal care, or continues with an addiction or risky behavior. These may cause complicated
deliveries, premature births and potential birth defects. All adding to our Medicaid cost

» Domestic Violence is a huge problem in Alaska. Pregnancy often makes domestic

violence worse, putting the woman at greater risk.

« It would force awoman to carry to term a child who may be born with severe

anomalies such as anencephaly.
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Please respect all women. Don't limit healthcare access for women who really need it. Please stop this bill.

Robin Smith
14100 Jarvi Drive <x-apple-data-detectors://I> Anchorage, Ak <x-apple-data-detectors://I>

99515 <x-apple-data-detectors://I>
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FISCAL NOTE ANALYSIS

STATE OF ALASKA BILL NO. sssB049AM
2014 LEGISLATIVE SESSION

Analysis

This bill would limit funding of abortions for Medicaid eligible individuals to medically necessary abortions and abortions
that are the result of rape or incest. The bill provides a statutory definition of medical necessity. Currently, Alaska Medicaid
only pays for medically necessary abortions and abortions that are the result of rape or incest.

It is possible that use of specific criteria for medical necessity could reduce the number of abortions qualified for state
funding. However, the Department lacks the data needed to estimate how many abortions would fail to meet the bill's
definition of medical necessity. Therefore, we cannot determine the impact on expenditures.

The legislation directs the departmentto submit a Medicaid State Plan Amendment to create a women's health program. A
women's health program would include family planning-related services, including testing and treatment of sexually-
transmitted diseases, contraceptive methods, and an annual family planning visit at an office/clinic. We assume that these
services will be available to individuals with incomes below 175% of the federal poverty level (FPL) for Alaska. According to
the current population estimates from the U.S. Census Bureau, approximately 14,000 women in Alaska ages 19-44 are
estimated to be uninsured and below this income level. The annual cost per individual accessing family planning services is
estimated at $800 per person. Direct services costs are at a 90/10 federal match rate. The fiscal note excludes women
currently eligible for family planning services under Medicaid/Denali KidCare.

The Affordable Care Act (ACA) requires individuals with incomes above 100% FPLto purchase insurance through the
Federally Facilitated Marketplace. These insurance plans include family planning as an essential health benefit. This
coverage is likely eligible for 100% premium reimbursement through the Affordable Care Act.

Women whose income falls between 100% and 175% of FPL are required to purchase health insurance through the
Marketplace, but would likely also be eligible for the Medicaid women's health program, should Alaska offer one. There
would be financial incentive for individuals in this income level to apply for Medicaid coverage of family planning services,
rather than apply for the required Marketplace insurance coverage. While cost is largely subsidized, premiums are paid up
front and reimbursed upon filing of a person's tax returns. While the federal government states that those who must apply
for Marketplace insurance but do not will be assessed a gradually escalating annual fine, it is not yet clear how this
requirement will be enforced or what effect that may have on Medicaid enrollment in Alaska.

The Division of Health Care Services is unable to determine how many people would apply for awomen's health program or
how many unintended pregnancies might be averted by the establishment of awomen's health program.

Regulations would need to be developed should the Bill and accompanying amendment become law, with no particular
additional cost associated (absorbed within cost of ongoing Medicaid regulations change).

(Revised 8/16/2013 OMB) Page 20f2
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Darrell Breese

From: Joshua Decker <JDecker@acluak.org>

Sent: Monday, February 24, 2014 11:51 PM

To: Rep. Alan Austerman; Rep. Bill Stoltze; Rep. Mark Neuman

Cc: Rep. Mia Costello; Rep. Bryce Edgmon; Rep. Lindsey Holmes; Rep. Cathy Munoz; Rep.

Steve Thompson; Rep. Tammie Wilson; Rep. Les Gara; Rep. David Guttenberg; Rep. Mike
Hawker; Rep. Scott Kawasaki; Sen. John Coghill; Rep. Gabrielle LeDoux

Subject: SB 49 & HB 173 - ACLU Review

Attachments: Austerman & Stoltze & Neuman. SB 49 & HB 173. ACLU Review. 2014.02.24.pdf

Co—Chairs Austerman and Stoltze, and Vice-Chair Neuman,

We hope that you are well. Attached is the ACLU of Alaska’ s testimony about Senate Bill 49 and House
Bill 173, which propose to define “medically necessary” for Medicaid-funded abortions.

The American Civil Liberties Union of Alaska represents thousands of members and activists throughout
the State of Alaska who seek to preserve and expand individual freedoms and civil liberties guaranteed by
the United States and Alaska Constitutions. In that context, we appreciate the opportunity to testify about
the proposed legislation’ s many constitutional infirmities.

If you cannot read our testimony or if you have any questions, please let us know. We are happy to answer
any questions that the Members ofthe Committee might have.

Best regards,

Joshua A. Decker

Interim Executive Director

ACLU of Alaska

1057 W. Fireweed Ln, Ste. 207

Anchorage, AK 99503

m direct 907.263.2002 m jdecker@acluak.org
m office 907.258.0044 m fax 907.258.0288

m cell 907.268.4798

www.acluak.org

Please update your address book: our email addresses have changed to @acluak.org

AMERICAN CIVIL LIBERTIES UNION
of ALASKA

Because Freedom Can’'t Protect ltself
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This message may be confidential or legally privileged. Ifyou are not the intended recipient, please tell us
immediately and delete this email from your system.
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February 24, 2014

The Honorable Alan Austerman, Co-Chair

The Honorable Bill Stoltze, Co-Chair

The Honorable Mark Neuman, Vice-Chair

House Finance Committee

Alaska State House of Representatives

State Capitol

Juneau, AK 99801

by email: Rep.Alan.Austerman@ akleg.gov

Rep.Bill.Stoltze@ akleg.gov
Rep.Mark.Neuman@ akleg.gov

Re: SB 49 and HB 173: Reproductive Health Funding
ACLU Analysis of Financial and Constitutional Issues

Dear Co-Chairs Austerman and Stoltze, and Vice-Chair Neuman:

Thank you for the opportunity to testify about the Sponsor Substitute
for Senate Bill 49, as amended, and House Bill 173, both of which
impermissibly seek to strip funding for needed medical services in an
important area ofwomen’s health. On April 11, 2013, we submitted
written testimony to the House Finance Committee on SB 49; because of
new developments, we submit this updated testimony and again
reiterate our opposition to both bills.

The American Civil Liberties Union of Alaska represents thousands
of members and activists throughout the State of Alaska who seek to
preserve and expand individual freedoms and civil liberties guaranteed
by the United States and Alaska Constitutions. We engage in public
advocacy and education to further those rights, and—when necessary—
would litigate when those rights are attacked. In that context, we write
to advise you that these bills are unconstitutional or, at best, academic
nullities, and—of specific importance to this Committee—if enacted, the
State would likely incur and be ordered to pay hundreds of thousands of
dollars in attorney’s fees and costs arising out of the inevitable
constitutional challenge.
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1. The State Has Spent Almost $1 Million in Repeated, Unsuccessful Attempts to
Unconstitutionally Limit Women’s Reproductive Rights.

As we more fully explain below, SB 49 and HB 173 are—quite plainly—
unconstitutional. Passage of either or both bills would entangle the State in lengthy and
complex litigation. As Members of this Committee are aware, this would not be the first
time, or even the second, that these issues have been litigated. Indeed, the Department of
Health and Social Services promulgated a regulation similar to these bills earlier this year,
and this regulation is currently in litigation before the Anchorage Superior Court.1

Apart from this current constitutional challenge, the State of Alaska has been sued
multiple times over its repeated attempts to limit a woman’s constitutional right to
reproductive autonomy. In addition to the Medicaid medically-necessary abortion case of
State, Department of Health & Social Services v. Planned Parenthood ofAlaska, Inc.,2the
now-unconstitutional Parental Consent Act spawned a lawsuit, and multiple appeals,
which lasted over ten years.3

Putting aside what the State had to pay its own attorneys and its other
internal costs of defending those suits, it paid the successful plaintiffs $514,153.58
plus interest (or $674,905.82 plus interest in 2014 dollars) for these two
unconstitutional actions: $236,026.16 plus interest (or $320,897.38 plus interest in 2014
dollars) in the State, Department ofHealth & Social Services Medicaid medically-necessary
abortion case and $278,127.42 (or $354,008.44 in 2014 dollars) in the State v. Planned
Parenthood of Alaska Parental Consent Act case.41fone includes the State’s own internal
costs—which these figures do not—Alaska likely spent close to $1 million in its
unsuccessful defenses of these unconstitutional acts.

Given this clear—and expensive—history, we draw the Committee’s attention to the
unusual lack of fiscal notes that account for these costs. As stewards of our State’s finances,
even absent the clear constitutional violations, this is reason enough for the Committee to

reject these bills.

1Planned Parenthood of the Great Northwest v. Streur, Anchorage Super. Ct. No. 3AN-14-04711Cl.

228 P.3d 904 (Alaska 2001).
3State v. Planned Parenthood ofAlaska, 171 P.3d 577 (Alaska 2007).

4We have used the US Bureau of Labor Statistics inflation calculator, available online at
www.bls.gov/data/inflation_calculator.htm, to derive the inflation-adjusted 2014-dollar amounts. For
the original raw dollar amounts, please see the attached orders from the Anchorage Superior Court

and the Alaska Supreme Court.


http://www.bls.gov/data/inflation_calculator.htm
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2. SB 49 and HB 173 Cannot Narrow or Further Define the Current
Constitutional Right to Medicaid-Funded Medically Necessary Abortions.

The ability of all women in Alaska to make their own medical decisions, including
reproductive ones, is a fundamental right guaranteed by the Alaska Constitution.5
“Reproductive rights are fundamental. . . [and] include the right to an abortion.™6

This fundamental right of reproductive choice is specifically protected by the “state
constitutional guarantee of‘equal rights, opportunities, and protection under the law,”7
and Alaska may not “selectively exclude from [its Medicaid] program women who medically
require abortions.”8 The requirement to fund medically necessary abortions “affects the
exercise of a constitutional right”9and thus it may not be narrowed or otherwise altered
through legislation.10

The contours of this right are clear, but even if, as SB 49’s Sponsor Statement provides,
“the term ‘medically necessary abortion’ has acquired a constitutional component of
unknown scope,” these bills may not delimit that right in any manner that narrows its
original constitutional contours.11 At best, these bills are a nullity that simply mirrors what
the Supreme Court required in State, Department of Health & Social Services.

But, the bills’text and purpose belie this anodyne construction: they are narrower than
the constitutional right announced by the Supreme Court and, putting aside that structural
separation of powers infirmity, they are substantively unconstitutional.

5State, Dept, of Health & Soc. Services, 28 P.3d at 913.

61d. at 907 (quoting Valley Hosp. Assh, Inc. v. Mat-Su Coal, for Choice, 948 P.2d 963, 969 (Alaska
1997)) (omission and alteration in id.).

71d. at 908 (quoting Alaska Const, art. I, § 1).
81d. at 906.
91d. at 909.

10 Valley Hosp. Assh Inc., 948 P.2d at 972 (“However, we cannot defer to the legislature when
infringement of a constitutional right results from legislative action.”); Dickerson v. United States,
530 U.S. 428, 437 (2000) (“But Congress may not legislatively supersede our decisions interpreting
and applying the Constitution.”).

N Dickerson, 530 U.S. at 437 (overturning legislation that tried to overrule the Miranda v. Arizona,
384 U.S. 436 (1966) decision, which “interpret[ed] and appl[ied] the Constitution.”). Emphasis of the
Sponsor Statement’s quote omitted.
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3. SB 49 and HB 173 Are Unconstitutional On Their Face

SB 49 and HB 173’s definitions of “medically necessary abortion” are dramatically
narrower than the Alaska Constitution’. First, the bills subject “medically necessary
abortions” to an after-the-fact, second-guessing scrutiny, linking it to “a physician’s
objective and reasonable professional judgment after considering medically relevant
factors[.]”

Second, and more worrisome, the bills exclusively limit “medically necessary abortion”
to “avoid[ing] a threat of serious risk to the life or physical health” of the pregnant woman.
Subpart (b)(4)’s lists do not save the bills, because though it attempts to tie the bills’
narrower scope to the Supreme Court’s examples of medically necessary abortions,12the
narrow touchstone is still just “life or physical health,”which impermissibly omits mental
health from medical need. This squarely and unconstitutionally contradicts the Supreme
Court, which recognized that mental health, such as “bipolar disorders,” is a
constitutionally protected and medically necessary basis for an abortion.13This omission
makes SB 49 and HB 173 unconstitutional on their face.

4. SB 49 and HB 173’s Genesis Violate Equal Protection

Apart from the similar new—and now challenged—regulation by the Department of
Health and Social Services, SB 49 and HB 173 stand alone in the Alaska Medicaid scheme.
“Medically necessary” is a common term, scattered throughout the Medicaid regulations.
The State specifically lists “medically necessary” in the regulations for

hospital stays,4

eye care,B5

emergency air or ground ambulances,16

mental health treatment,17

community behavioral health services providers,18
enteral and oral nutritional products,19

12 State, Dept, of Health & Soc. Services, 28 P.3d at 907.
Bld.

147 Alaska Admin. Code § 140.325.

157 Alaska Admin. Code § 110.715(a)(1).

167 Alaska Admin. Code § 120.415(a).

177 Alaska Admin. Code § 110.445(a)(1).

187 Alaska Admin. Code § 135.230(a)(1).

197 Alaska Admin. Code § 120.240.
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e B-complex vitamins,2 and
e podiatry services2l

and “medically necessary” is a blanket prerequisite for each and every Medicaid claim:
“[t]he department will pay for a service only if that service ... (5) is medically
necessary[.]”2

Yet, despite its ubiquity, “medically necessary” is not defined in the Alaska Statutes or
the Administrative Code. And, given that Alaska administers a functional Medicaid
program, “medically necessary” is not vague, unwieldy, or cumbersomely overbroad.

The explicit purpose of SB 49 and HB 173, as announced in their Sponsor Statements, is
to “provideO a neutral definition for a ‘medically necessary abortion,” because, to quote SB
49’s Sponsor Statement, there is insufficient “guidance as to how broadly the term
‘medically necessary abortion’is to be construed.”

In a constitutional challenge of SB 49 or HB 173, the courts will note that “medically
necessary” permeates the Medicaid regulations and that its lack of an exhaustive SB 49 or
HB 173-like definition has not caused the State to lack “guidance” on how it “is to be
construed.” Rather, courts will probably acknowledge that the bills’ extensive definition is
unique in Alaska law and will then likely conclude that they are “based on criteria
unrelated to the purposes of the public health care program,”Z namely, that it is “based
solely on political disapproval of the medically necessary procedure.”4

The bills are not rooted in “neutral criteria” that have a “fair and substantial relation to
the object of the legislation.”2 Instead, because they are grounded in a political desire to
reduce publicly funded abortions, they violate equal protection.2%

27 Alaska Admin. Code § 120.110(e)(6)(H).

217 Alaska Admin. Code § 110.505(a).

27 Alaska Admin. Code § 105.100 (emphasis added).
23 State, Dept, of Health & Soc. Services, 28 P.3d at 915.
241d. at 905.

Ald. at 910-11.

26 See id. at 912 n.59 (noting by example that a “bare congressional desire to harm a politically
unpopular group cannot constitute a legitimate government interest,” and that a “purpose to
discriminate against hippies cannot, in and of itself and without reference to [some independent]
considerations in the public interest” satisfy equal protection) (internal quotation omitted and
alteration in original).
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5. Conclusion

We urge the Finance Committee to avoid passing a bill that is plainly unconstitutional
and that will mire the State in an expensive—and entirely avoidable—constitutional
challenge.

We appreciate the opportunity to share our concerns about Senate Bill 49 and House
Bill 173. We hope that our comments were helpful in identifying the bills’ constitutional
infirmities, and, because they violate both the Equal Protection Clause and the separation
of powers, the ACLU opposes the bills and urges a “Do Not Pass” vote.

Please contact us if you have any questions or if you want any additional information.
We are always happy to respond through written or oral testimony, or to answer informally
any questions that Members of the Committee may have.

Thank you again for considering our testimony.

A. Decker
Interim Executive Director

cc: Representative Mia Costello, Rep.Mia.Costello@ akleg.gov
Representative Bryce Edgmon, Rep.Bryce.Edgmon@ akleg.gov
Representative Lindsey Holmes, Rep.Lindsey.Holmes@ akleg.gov
Representative Cathy Engstrom Munoz, Rep.Cathy.Munoz@ akleg.gov
Representative Steve Thompson, Rep.Steve.Thompson@ akleg.gov
Representative Tammie Wilson, Rep.Tammie.Wilson@ akleg.gov
Representative Les Gara, Rep.Les.Gara@ akleg.gov
Representative David Guttenberg, Rep.David.Guttenberg@ akleg.gov
Representative Mike Hawker, Rep.Mike.Hawker@ akleg.gov
Representative Scott Kawasaki, Rep.Scott.Kawasaki@ akleg.gov
Senator John Coghill, Sponsor, Sen.John.Coghill@ akleg.gov
Representative Gabrielle LeDoux, Sponsor, Rep.Gabrielle.LeDoux@ akleg.gov
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THIRD JUDICIAL DISTRICT /(- <l
STATSO'ALASKA
PLANNED PARENTHOOD Of- ALASKA, ) KArt - ocuui
INC.. cl al..
CLERK
Plaintiffs. By. .Dep-div
V.
KAREN PERDUE. Commissioner. Department ) - 1ffj &

of Headlth"8nd Social Sen ices, et &l..

Defendants.

Case No. 3AN-98-07004
PROPOSED AMENDED JUDGMENT

The Plaintiffs having moved the Court and having been granted by the Court awards of
attorneys’ fees and costs in the sum of $109,928.41 on October 19. 1999. and in the sumof
S58.082.35 on January 25. 2001 .it is hereby ordered that the Pinal Judgment be amended lo
include the prior orders for attorneys’ fees and costs totaling S16.8.010.76. Post-judgment
interest at the statutory rale of 7.5 percent per year shall accrue on the October 19. 1999. award
from that date until paid. Post-judgment interest at the statutory rate of 8 percent per year shall
accrue on the January 25. 2001, award from that date until paid.

ENTERED this /V day offtWw (M . 2001. at Anchorage. Alaska.

SUODOCK9SCHIEUSS.7.C. | Certifythaton 3 Sen K. Tan
ATTORNEYS AT IAW . .
io« i STHCr. sum sio a copy of the above was mailed to each Superior Court Judge
ANCHORAGE. ALASKA ofthe following 3t their addresses of
99301*5910
record.
TEL: f9071 259-790/
TAX: (907) 279*1159 cd'f)<&)



In the Supreme Court of the State of Alaska

State of Alaska, DHSS, et al., )
) Supreme Court No. S-09109

Appellants,

Order

V. )
Awarding Costs and Attorney's Fees

)
Planned Parenthood of Alaska, etal., )
)

Appellees. ) Dateof Order: 9/20/01

Trial Court Case # 3AN-98-07004ClI

On consideration of the cost bill, filed on 8/30/01, and no opposition having been
filed by any party,

It isOrdered:

1 Appellant shall pay appellee the following allowable costs:
Copies of appellee’s brief $572.60
Copies of supplemental brief $ 48.30
Copies of appellee’s excerpt ~ $244.50
Total $865.40

2. The following costs are disallowed:
Copies of appellee’s memorandum in
opposition to motion for stayof injunction $264.00
Appendix of cases in support of appellee’s
opposition to stay $343.20

3. Atthe direction of an individual justice,attorney’s fees in the
amount of $67,150.00 are awarded to the appellee.

Clerk of the Appellate Courts

Marilyn Maj»



H

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
PLANNED PARENTHOOD OF ALASKA,

JAN WHITEFIELD, M.D., ROBERT
KLEM, M .D., JANE DOES I1-X,

o FTLEOMhCTH .. V*
Plaintiffs, SmtacfAlaskaT . .an
and
STATE OF ALASKA, fI"T 351»8
Defendant. O:i;cd;n.rr;'0aDW

Oepct

CONCERNED ALASKA PARENTS, INC.

Amicus Curie.

CASE NO. 3AN-97-6014 CI

PRBEB- AAP DECISION

This matter is before the court on plaintiffs” Motion for
Attorney Fees. Defendant does not oppose an award of reasonable
attorney fees, but disputes the reasonableness of the fees sought.
Plaintiffs seek $148,692.70 in fees.e

ANALYSIS

A prevailing public interest litigant is normally entitled to
full reasonable attorney®s fees. Dansereau v. Ulmer. Slip Op. No.
4962 at p. 2 (Alaska April 3, 1998). Here, it is undisputed that
the plaintiffs are prevailing public interest litigants. The
amount and reasonableness of the fee award is to be determined on
the facts of the case, and should be evaluated according to the
twelve factors set forth in Johnson v. Georgia Highway Express.
Inc. . 488 F.2d 714, 717-19 (Gth Cir. 1974). Hickel v. Southeast

Conference. 868 P.2d 919, 924 (Alaska 1994).
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The defendant, without citing the Johnson factors, asserts
several reasons why the requested fees are unreasonable. This
opinion first addresses defendant"s arguments and then addresses
the Johnson factors.

A. DEFENDANT®S ARGUMENTS

SoinpJLexjLty

The State notes that this.court must consider the complexity
of the case in determining reasonable fees and asserts that this
case was not complex. This court respectfully disagrees with
defendant®"s characterization of the case.

This case was not like most other civil cases. First, the
lawsuit raised a constitutional question of first impression for
Alaska. Due to its nature, this case required substantial work to
assimilate the arguments and evidence necessary to support the
requests for injunctive relief and for summary judgment, and to

oppose the two motions to dismiss.l Although the arguments and the
facts supporting them may have been similar, each application for
relief required a different analysis. Second, this case involved
Concerned Alaska Parents ("'CAP'") as amicus curiae.2 CAP presented
numerous complex issues of its own to which plaintiffs had to

respond. This court concludes that this was a complex case.

Since this case was brought prior to the Alaska Supreme
Court decision in Valiev Hospital Association v. Mat-Su Coalition.
948 P.2d 963 (Alaska 1997), it was necessary that the plaintiffs
draw substantially on federal law as well as analogous state law.

2
Although CAP was not allowed to intervene as a party, CAP

did much more than file a brief as amicus curiae.

2 -
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Defendants challenge that part of plaintiffsl fees request
related to work done by attorneys Ms. Schleuss and Ms. Strout on
the ground that plaintiffs failed to sufficiently support that part
of the request. Since plaintiffs have now provided an affidavit
by Ms. Schleuss in support of her fees, 1 find this argument is now
mmoot as to her fees. As to Ms. Strout"s total fees of $700, I find
that Ms. Bamberger"s affidavit satisfactorily supports this part
of plaintiffs®™ request.

Unrelated Work

Defendants challenge some of the fees on the ground that they
represent work unrelated to this action.

Defendants describe Ms. Bamberger®s communications with
counsel in 97-6019, the concurrent challenge to the partial birth
abortion statute, as coordination by the attorneys of their cases
which should be uncompensated in this matter. I find that proper
representation in a lawsuit includes consulting with counsel in 97-
6019, as well as obtaining a copy of the transcript of the TRO
ruling in that matter. Further, 1 Ffind that three telephone
conversations to accomplish this purpose was reasonable.

CAP

Defendant argues that it should not be required to pay the
fees associated with opposing motions or other arguments asserted
by CAP. This argument also fails. First, | find that to rule as
defendant requests would result in apportionment by issue, which

is prohibited. Pansereau at 5. Further, this court concludes that



the State benefited from CAP®"S participation as one would benefit
from having co-counsel. In this case, CAP was not a neutral
"friend of the court.” Rather, CAP"s position was very much
alignhed with the State"s in arguing that the statute was
constitutional. CAP, iIn this case, supplemented the State's
briefing and presented contentions and arguments strengthening the
State"s case. Accordingly, 1 find that the State is liable for
fees incurred iIn responding to CAP"S briefs.

Duplicative or Unnecessary Work

Defendant asserts that the plaintiffs®™ attorneys necessarily
duplicated each others efforts or engaged in unnecessary work. In
support of its argument, defendant relies heavily upon the number
of hours each attorney worked on any given product, not on the
specifics of what each attorney was doing. For instance, where
three, or even four attorneys coordinated briefing or other
efforts, defendant concludes that there was necessarily a waste of
resources. I disagree.

First, 1 find that the more pertinent question 1is, what was
the total number of hours spent litigating this case. Here, as
defendant points out, plaintiffs® counsel spent a total of 954.28
hours in this lawsuit while defendant spent a total of 579.2 hours,
or 375.08 hours less than plaintiff. However, the number of hours
spent by the defendant did not include the hours spent by CAP. |1
suspect that if the hours spent by CAP were included, the total
number of hours spent by the State and CAP would be close to what

plaintiff"s counsel expended in this case. In light of this



understatement, I find the difference in total hours not
unreasonable.

Further, |1 find that the amount of time invested in the
preparation of this case is reflected in the high quality of work
presented to the court. Plaintiffs®™ counsels®™ arguments were
extremely precise, well-written, and well-supported by facts and
law. Plaintiffs® counsel presented very high qualityf briefing to
the court.3

Next, after reviewing both parties®™ arguments, 1 reject
defendant®s objections to plaintiffs® use of out-of-state or other
attorneys for depositions. For instance, | find that plaintiffs”
counsel acted reasonably when they hired Fairbanks counsel to
conduct the deposition of Ms. Scully, since the cost to plaintiffs
was not significantly different than if their own counsel had
conducted the deposition and because Ms. Bamberger, the "local' co-
counsel, was thoroughly engaged with other ™"ninth-hour"
depositions.

The State also objects to the cost of other counsel who
defended a deposition 1iIn Vermont. Defendant suggests that
plaintiffs® counsel should have appeared telephonically, as did
defendant”s counsel . Although defending a deposition

telephonically may be a reasonable option, it is not the only

In making this Ffinding, this court does not say that
defendant®s counsel®s briefing was not of the same caliber.
Indeed, the quality of the briefing in this lawsuit by all involved
was of the highest degree.



reasonable option. Having counsel present at a deposition to
consult with the deponent cannot be deemed an unreasonable expense.

Plaintiff"s counsel should have been able to work faster

Defendant asserts that, because of the extensive and
collective litigation and civil rights experience of plaintiffs*
attorneys, the attorneys should not have required over 900 hours
to prepare their case. This court rejects this final argument on
the premise that the case presented a case of first impression for
the State. Therefore, experience in federal law or the law of
other jurisdictions did not have a direct bearing on Alaska"s state
law.

In conclusion, this court is not persuaded by defendant®s
objections to the reasonableness of plaintiffs®™ fees.

B. THE JOHNSON FACTORS

Johnson, supra. directs courts to consider twelve factors when
determining the reasonableness of fees. Belov, several of these
factors are analyzed as they bear directly on the issue of
reasonable fees in this case. Other factors are not relevant and
were not addressed by the parties, and hence, I reach no

conclusions as to them.4

1. The time and labor required

As stated above, this court finds that there was substantial

Those Tactors are: the preclusion of other employment
opportunities for counsel; whether the fee is fixed or contingent;
time limitations that prioritize this work so that other work is
delayed; the "“undesirability™® of the case; and* the nature and the
I?pgth of the professional relationship between the attorney and
client.



time and labor required to properly prepare this complex case.

2. Ih e novelty and difficulty of the questions

As already stated, this case presented a question of first
impression in Alaska, and did not enjoy the benefit of Alaska cases
substantially analogous to the issue presented.

3. The skill requisite to perform the legal service properly

As to this factor, the court is instructed to observe the
attorney"s work product, preparation and general ability before the
court. As already noted, this court found plaintiffs® counsels”
work to be of the highest quality, reflective of the time invested
in the work. Further, this court found counsels® oral
presentations to be of the same quality.

4. The customary fee

I find the attorneys®™ hourly rates, which range from $110 to
$180 to be reasonable and customary.

5. The amount involved and the jcesuits, .obtained

Johnson directs that, "[i]f the decision corrects across-the-
board discrimination affecting a large class" of claimants or
plaintiffs, the attorney"s fee award should reflect the relief
granted. Johnson at 718. Although no exact figures are
ascertainable, 1 find that a necessarily significant number of
women have, or will be affected by this lawsuit.

6. The experience, reputation and ability of the attorneys

I have already dismissed defendant®s assertions that, because
of the counsels®™ significant experience their costs should be

lower. But, this factor relates more to the hourly rate charged



. #

by the attorney. As already noted, | find the plaintiffs”
attorneys®" hourly rates reasonable here, particularly since it is
recognized that experienced attorneys who specialize in civil
rights cases may enjoy a higher rate of compensation than others.
Johnson at 718.

7. Awards in similar cases

No argument was presented by the parties to the court related
to this factor. However, this court notes that, in Valiev
Hospital. supra. a 1992 case, the court awarded approximately
$110,000 in attorney"s fees. The issue presented in that case was
analogous to the one here. And, the award of injunctive relief and
disposition by summary jJudgment in that case is also analogous.
I find that, considering inflation, an award of $150,000 in 1998
approximates an award of $110,000 in 1992.

Conc lusion

Application of the relevant Johnson factors leads to the
conclusion that plaintiffs®™ attorneys”™ Tfees are reasonable.
Indeed, none of the factors support a contrary conclusion.

CONCLUSION

After consideration of the parties® arguments and application
of the factors set forth in Johnson. IT IS HEREBY ORDERED AND
ADJUDGED THAT,

1. Plaintiffs are prevailing party, public interest
litigants;

2. Plaintiffs®" Motion for Attorney Fees is GRANTED; and



3. The State of Alaska shall pay plaintiffs the sum of
$148,692.70 as full reasonable attorneys®™ fees and costs as
approved by the Clerk of the Court, and an amended final judgment

shall be entered iIn accordance herewith.5

Dated at Anchorage, Alaska this day of October, 1998.

sen k."Fan f
Superior Court Judge

I ,T.iituori— —
acopy oftheabovewasmailedtoeac<
of the following at their addresses 0?

Secretary/OeoutvO f*
This court notes that, at the time of entry of original

judgment iIn this case, the question of attorney®"s fees had not been
presented to the court.



In the Supreme Court of the State of Alaska

State of Alaska,
Supreme Court No. S-11365/S-11386

Appellant/Cross-Appellee,
V. Order

Awarding Costs

Planned Parenthood of Alaska &
Jan Whitefield, M.D,

Appellees/Cross-Appellants. Date of Order: 1/14/08

Trial Court Case # 3AN-97-06014Cl

On consideration of the Appellee/CrossrAppellant’s 11/13/07 cost, bill, and the

12/6/07 non-opposition, It is Ordered:

1 Appellant/Cross-Appellee shall pay Appellee/Cross-Appellant $ 8,537.22
for the following costs:

Filing Fee $ 150.00
Transcript preparation $ 7,657.37
Postage $ 41.99
Copies and printing of brief $ 687.86
Total $ 8,637.22

Clerk of the Appellate Courts

V lifl 3iy

Marilyn May) (f

Costl wpt
Rev 05/19/2004 - WP11



In the Supreme Court of the State of Alaska

State of Alaska,
Supreme Court No. S-11365/S-11386

Appellant/Cross-Appellant,
V. Order

Planned Parenthood of Alaska &
Jan Whitefield, M.D,

Appellees/Cross-Appellants. Date of Order: 1/25/08

Trial Court Case # 3AN-97-06014C1 * \

On consideration of Planned Parenthood of Alaska & Jan Whitefield,
M.D.’s 11/13/07 affidavit of services rendered on appeal; the State of Alaska’s 12/6/07
non-opposition to the affidavit of services rendered on appeal; Planned Parenthood of
Alaska & Jan Whitefield, M.D.’s 12/21/07 motion for leave to file supplemental affidavit
of services rendered on appeal, covering attorney’s fees expended in responding to the
petition for rehearing; and no opposition to the supplemental affidavit having been
received, 1t is HEREBY Ordered that, no opposition to appellees/cross-appellants
Planned Parenthood of Alaska and Jan Whitefield, M.D. ’s attorney’s fees request having
been filed by appellant/cross-appellee State of Alaska:

Appellant/cross-appellee State of Alaska shall pay to the appellees/cross-
appellants $120,897.50 in attorney’s fees.

Entered by direction of an individual justice.

Clerk of the Appellate Courts



George W. Brown, MD Community Pediatrician
1640Second Street Douglas, AK99824-5211 907364 2726 gbrow 1 77637@ yahoo, com

HONORABLE MEMBERS OF HOUSE FINANCE COMMITTEE

I am a practicing pediatrician, | live in Douglas, and | arfi grateful as an Alaska citizen to have the
privilege and responsibility to testify in opposition to SB49 and HB 173

These bills have several flaws. While it addresses the most contentious issue of our Republic's political
history since the abolition of slavery, it IMPOSES personal values which restrict access to legal medical
services, DISRESPECTS personal choice of women, which means sexual discrimination, and of most
importance DENIES the reality of mind and body connection in human health. Neuroscience continues
to show how our brain influences physical health and illness. Physical illnesses such as cancer and
trauma injuries like domestic violence, child maltreatment, concussions, and traumatic brain injuries
impose continuing mental stress and make a huge influence on our brains. Social and behavioral
disorders also have huge influence on our brains.

Unintended pregnancies can produce intense stress on brains. Not uncommonly, some intended"
pregnancies that conclude with healthy newborns result in post-partum depression, now well
recognized in medical practice. Persons who are trying to cope with such physical and social stresses can
cope with them. Successful coping can be enhanced with family, health, and social supports, which
opens possibilities to other and future choices and healing.

Laws which deny personal choices about health care add more stress to individuals. Persons who have
never been pregnant or who can never become pregnant cannot really understand these particular
stresses. Persons who are or who have been pregnant are more experienced for seeking and finding the

most appropriate choices to deal with these stresses.

There is a more positive option for all of us in this complex social dilemma. As we try hard to be
tolerant about others values, understand the deep complexities of individual and social behavior, and to
listen with the intentto hear all voices, we can come together to accept and increase practices which
prevent as many as possible future unintended pregnancies. This is in no way simple, but it has been
done for decades and does work when practiced. It also can redirect our energies away from conflict
toward cooperation. There is certainly much more we can all do to improve male understanding about
violence and pregnhancy prevention and to increase their practice of respect and birth control. | hope
you will vote against these bills and work toward preventive legislation action.

Thank you for listening. | welcome your questions and comments.

Respectfully,

George W. Brown, MD



Fiscal Note

State of Alaska

. . . Bill Version: z'" SB 49
2013 Legislative Session
Fiscal Note Number:
0 Publish Date:
Identifier: SB049SSam-DHSS-FS-4-12-13 Department: Department of Health and Social Services
Title: MEDICAID PAYMENT FOR ABORTIONS; TERMS AppropriationyPublic Assistance
Sponsor: COGHILL Allocation:/  Public Assistance Field Services
Requester: House Finance OMB Component Number: 236
Expenditures/Revenues
Included in
FY2014 Governor's
Appropriation FY2014 ' Out-Year Cost Estimates
Requested Request/
OPERATING EXPENDITURES FY 2014 FY 2014 FY 2015 FY 2016 FY 2017 FY 2018 FY 2019
Personal Services 528.6 704.8 704.8 704.8 704.8 704.8
Travel 2.0 2.0 2.0 2.0 2.0 2.0
Services 103.2 137.7 137.7 137.7 137.7 137.7
Commodities 114 15.2 15.2 15.2 15.2 15.2
Capital Outlay 225.0
Grants & Benefits
Miscellaneous /
Total Operating 870.2 0.0 859.7 859.7 859.7 859.7 859.7
Fund Source (Operating Only
1002 Fed Rcpts 435.1 429.9 429.9 429.9 429.9 429.9
1003 G/F Match 435.1 429.8 429.8 429.8 429.8 429.8
Total 870.2 0.0 859.7 859.7 859.7 859.7 859.7
Positions
Full-time / 9.0 9.0 9.0 9.0 9.0 9.0
Part-time /
Temporary /
Change in Revenues
Estimated SUPPLEMENTAL (FY2013) cost: 0.0
Estimated CAPITAL (FY2014) cost: 0.0
ASSOCIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? yes
If yes, by what date are the regulations to be adopted, amended or repealed? 01/01/14
Why this fisqgl note differs from previous version:
Initial versioryfor this appropriation and allocation.
Prepared By: Ron Kreher Phone: (907)465-5847
Division Public Assistance Date: 04/12/2013 08:00 AM
Approved By: Sarah Woods, Deputy Director ' Date: 04/12/13

Finance & Management Services

Printed 4/12/2013 Page 1



FISCAL NOTE ANALYSIS

STATE OF ALASKA BILL NO. sSSB049AM
2013 LEGISLATIVE SESSION

Analysis

This legislation directs the departmentto submit a Medicaid State Plan Amendmentto create awomen's health
program. Awomen's health program would include family planning-related services, including testing and treatment
of sexually-transmitted diseases, contraceptive methods, and an annual family planning visit at an office/clinic. We
assume that we would make these services available to individuals with incomes below 175% of the federal poverty
level for Alaska. According to the current population estimates from the U.S. Census Bureau, approximately 14,000
women ages 19-44 are estimated to be uninsured and below this income level. Excluded in this fiscal note are
women currently eligible for family planning services under Medicaid/Denali KidCare.

Assumptions:

Legislation will be effective Janury 1, 2014

85% of the 14,000 eligible population, or 12,000, would eventually utilize this service. In Year 1, an anticipated
6.000 women would enroll. This represents slightly less than half of the eligible population (uninsured, ages 19-44).
It is expected that the number enrolled would increase by 10% per year (6,600 women in FY 15) to approximately
12.000 women as the program ramps up, although not within the time span of this fiscal note.

Eligibility factors and business processes for the new category of service will largely mirror general criteria for
Medicaid. Individuals would re-certify for assistance every 6 months.

Eligibility technicians will conduct intake interviews, determine eligibility, authorize benefits, and issue notices for
applicants.

6 Eligibility Technican Il (R14), will be required to conduct intake and case maintenance activities.

1 Eligibility Technician Il (R16) will be required to provide program and policy support and conduct case reviews to
ensure quality control.

1 Eligibility Technician IV (R17) will be required to supervise and manage line staff.

1 Office Assistant Il (R10) will be required to provide administrative supportfor the unit.

Staff will be recruited and hired 3 months prior to the legislation's effective date to ensure staff are fully trained and
logistical needs are in place priorto implementation.

Calculations:

FY2014 Administrative Costs (9 months) $870.2
Personal Services $528.6
6 Eligibility Technician Il R14 6x$77.2/12x9= $347.4
1 Eligibility Technician Il R16  I1x$86.4/12x9= $64.8
1 Eligibility Technician IV R17  Ix$91.5/12x9= $68.6
1 Office Assistant Il R10 Ix$63.7/12x9= $47.8
Travel ( Fortraining avg $250.00 per 8 FTE per year) $2.0
Services (IT, telecom, space, phones, utilities) $103.2
Supplies and commodities $11.4

Equipment (one time costs for workstations, furniture, computer, etc. $25.0x9) $225.0

(Revised 1/15/2013 OMB) Page 2 of 3



FISCAL NOTE ANALYSIS

STATE OF ALASKA BILL NO. SSSB049AM
2013 LEGISLATIVE SESSION

Analysis Continued

Calculations:

FY2015 Administrative Costs (12 months) $859.7
Personal Services $704.8
6 Eligibility Technician Il R14 6x$77.2 = $463.2
1 Eligibility Technician Il R16  1x$86.4= $86.4
1 Eligibility Technician IV R17  Ix$91.5= $91.5
1 Office Assistant Il RIO Ix$63.7= $63.7
Travel ( Fortraining avg $250.00 per 8 FTE per year) $2.0
Services (IT, telecom, space, phones, utilities) $137.7
Supplies and commodities $15.2
Regulations:

Regulation changes will be necessary to specify the eligibility requirements and covered services included in this
Medicaid option. No additional funding is required to change the regulations as the Departmentfrequently updates
its Medicaid regulations.

(Revised 1/15/2013 OMB) Page 3 of 3



Fiscal Note

Bill Version: SB 49

State of Alaska

2013 Legislative Session
Fiscal Note Number:

() Publish Date:

Identifier: SB049SS(am)-DHSS-HCMS-4-11-13 Department: DepartmenUjfHealth and Social Services
Title: MEDICAID PAYMENT FOR ABORTIONS; TERMS Appropriation: MedicaicL”ervices
Sponsor: COGHILL Allocation: Heajth Care Medicaid Services
Requester: House Finance OMB Component Number: 2077
Expenditures/Revenues /
Note: Amounts do not include inflation unless otherwise noted below. / (Thousands of Dollars)
Included in
FY2014 Governor's
Appropriation FY2014 / Out-Year Cost Estimates
Requested Request
OPERATING EXPENDITURES FY 2014 FY 2014 / FY 2015 FY 2016 FY 2017 FY 2018 FY 2019
Personal Services /
Travel
Services
Commaodities /
Capital Outlay /
Grants & Benefits 2,4000 5,808.0 7,027.7 8,505.1 10,296.0 12,456.9
Miscellaneous
Total Operating 2,400.0 0.0 5,808.0 7,027.7 8,505.1 10,296.0 12,456.9

Fund Source (Operating Only

1002 Fed Rcpts 2,190.0 5,227.2 6,324.9 7,654.6 9,266.4 11,211.2
1003 G/F Match /40.0 580.8 702.8 850.5 1,029.6 1,245.7
Total 2(400.0 0.0 5,808.0 7,027.7 8,505.1 10,296.0 12,456.9

Positions
Full-time
Part-time
Temporary

Change in Revenues

Estimated SUPPLEMENTAL (FY2013) cost: 0.0

Estimated CAPITAL (FY2014) cost: 0.0

ASSOCIATED REGULATIONS

Does the bill direct, or/vill the bill result in, regulation changes adopted by your agency? Yes

If yes, by what date are the regulations to be adopted, amended or repealed? 01/01/14

Why this fiscal npte differs from previous version:
The previous fiscal note was indeterminate, as the Department does not have the data necessary to estimate the impact of the
proposed definition of medical necessity on Medicaid spending. This fiscal note only includes the program cost of the Senate Floor
amendment #(/ The overall impacts of the bill on abortion and Medicaid pregnancy spending are still indeterminate.

Prepared By: Margaret Brodie, Director Phone: (907)334-2520
Division Health Care Services Date: 04/11/2013 12:00 PM
Approved By: Sarah Woods, Deputy Director Date: 04/11/13

Finance & Management Services

Printed 4/12/2013 Page 1



FISCAL NOTE ANALYSIS

STATE OF ALASKA BILL NO. SSSB049AM
2013 LEGISLATIVE SESSION

Analysis

Section one of the bill directs the department to submit a Medicaid State Plan Amendment to create awomen's
health program. Awomen's health program would include family planning-related services (i.e., testing and
treatment of sexually-transmitted diseases, contraceptive methods, and an annual family planning visit at an
office/clinic). The Department assumes that services would be made available to individuals with incomes below
175% of the federal poverty level for Alaska. According to the current population estimates from the U.S. Census
Bureau, approximately 14,000 women in Alaska ages 19-44 are estimated to be uninsured and below this income
level. Excluded in this fiscal note are women currently eligible for family planning services under Medicaid/Denali
KidCare.

Assumptions:

An annual cost of $800 per client in FY 14 for services, increasing 10% per year, based on experience with other
family planning services and increased utilization and average medical cost index increases. This note assumes
only 1/2 year's expenditures in FY 14, due to the need to adopt regulations prior to start-up.

85% of the 14,000 eligible population, or almost 12,000, would eventually utilize this service. In Year 1, it is
anticipated that 6,000 women would initially enroll. This represents slightly less than half of the eligible population

(uninsured, ages 19-44).

It is expected that the number enrolled would increase by 10% per year (6,600 women in FY 15) to approximately
12,000 women asthe program ramps up, although not within the time span of this fiscal note.

90% of the cost of family planning services under Medicaid is paid by the federal government for this state plan
option.

Administrative costs are shown in separate fiscal notes.

Regulations will be necessary to specify the eligibility requirements and covered services included in this Medicaid
option.

(Revised 1/15/2013 OMB) Page 20f2



State of Alaska

2013 Legislative Session

Identifier:
Title:
Sponsor:

Requester:

SB049SSam-DHSS-MAA-4-11-13
MEDICAID PAYMENT FOR ABORTIONS; TERMS
COGHILL

House Finance Committee

Expenditures/Revenues

Fiscal Note

Bill Version: SB 49
Fiscal Note Number: X

() Publish Date:

Department: Department of He” Social Services
Appropriation: Health Care Services
Allocation: Medical Assistance Administration

OMB Component Nun>ber: 242

Included in
FY2014 Governor's
Appropriation FY2014 / Out-Year Cost Estimates
Requested Request
OPERATING EXPENDITURES FY 2014 FY 2014 FY?015 FY 2016 FY 2017 FY 2018 FY 2019
Personal Services
Travel
Services 50.2
Commodities
Capital Outay _
Grants & Benefits
Miscellaneous
Total Operating 50.2 0.0 0.0 0.0 0.0 0.0 0.0
Fund Source (Operating Only’
1002 Fed Rcpts 37.7
1003 G/F Match 12,5
Total 50.2 / 0.0 0.0 0.0 0.0 0.0 0.0
Positions
Full-time
Part-time
Temporary
|Change in Revenues
Estimated SUPPLEMENTAL (FY2013) cost: 0.0
Estimated CAPITAL (FY2014) j/ost: 0.0
ASSOCIATED REGULATION!?
Does the bill direct, or will the/bill result in, regulation changes adopted by your agency? Yes
If yes, by what date are the regulations to be adopted, amended or repealed? 01/01/14

Why this fiscal note diff/rs from previous version:
Initial version for this ct/nponent.

expense to implement.

Prepared By:
Division
Approved By:

Printed 4/12/2013

Margaret Brodie, Director

Health Care Services

Sarah Woods, Deputy Director
Finance & Management Services

Amended bill adds a women’s health program to Medicaid, requiring a one-time administrative

Phone: (907)334-2520
Date: 04/11/2013 06:00 PM
Date: 04/11/13

Page 1



FISCAL NOTE ANALYSIS

STATE OF ALASKA BILL NO. SSSB049AM
2013 LEGISLATIVE SESSION

Analysis

This legislation directs the department to submit a Medicaid State Plan Amendment to create awomen's health
program. Awomen's health program would include family planning-related services, including testing and
treatment of sexually-transmitted diseases, contraceptive methods, and an annual family planning visit at an
office/clinic. We assume that we would make these services available to individuals with incomes below 175% of
the federal poverty level for Alaska.

In order to add this program to Medicaid, it is necessary to make changes to the Medicaid claims processing
system to recognize recipients of the new program and pay claims appropriately. The Department estimates that
there will be a one-time cost of $50.2, 75% of which will be reimbursed by the federal government.

Regulation changes will be necessary to specify the eligibility requirements and covered services included in this

Medicaid option. No additional funding is required to change the regulations as the Department frequently
updates its Medicaid regulations.

(Revised 1/15/2013 OMB) Page 2 of 2



Alaska Bureau ofVital Statistics

Induced Termination of Pregnancy Statistics

Table 18: Number of Induced Terminations by Method of Payment and Age:

Alaska Occurrence, 2013

Payment Type Total <15 1517 1819 2024 2529 3034 3539 40-44 45+ St'\;‘;t -
Cash 53 2 17 55 174 147 80 43 18 2 0
Insurance 75 1 6 4 21 18 17 5 3 0 0
Medicaid 547 5 28 44 179 149 74 4 8 1 25
Multiple Payment Sources 42 0 4 1 14 14 5 3 1 0 0
Other/Not Stated 248 1 13 17 76 56 39 20 8 1 7
Total 1.450 9 68 121 464 34 215 105 38 4 42
Table 19: Induced Terminations by Method of Payment and Percentage by Age:
Alaska Occurrence, 2013
Payment Type Total <15 1517 1819 2024 2529 30-34 3539 40-44 45+ St'\;éd
Cash 371 222 250 455 375 383 372 410 474 500 00
Insurance 52 111 8B 33 45 47 7.9 48 7.9 0.0 00
Medicaid 377 566 412 364 386 388 344 324 211 250 595
Multiple Payment Sources 2.9 0.0 5.9 08 30 36 23 2.9 26 00 0.0
Other/Not Stated 171 111 191 140 184 148 181 190 211 250 405
Total 1000 1000 1000 1000 1000 1000 1000 100.0 1000 1000  100.0
Table 20: Induced Terminations by Age and Percentage by Method of Payment:
Alaska Occurrence, 2013
Payment Type Total <15 1517 1819 2024 2529 3034 3539 4044 45+ sgt()t .
Cash 100.0 04 32 102 323 273 149 8.0 3.3 04 00
Insurance 100.0 13 8.0 53 28.0 24.0 227 6.7 4.0 0.0 0.0
Medicaid 1000 09 51 80 327 272 135 6.2 15 02 48
Multiple Payment Sources ~ 100.0 0.0 9.5 24 333 333 119 71 24 0.0 00
Other/Not Stated 1000 04 52 89 306 228 157 81 3.2 04 69
Total 1000 06 47 83 320 265 148 7.2 2.6 0.3 29
2013 Report Page 15
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April 11,2013

The Honorable Alan Austerman, Co-Chair

The Honorable Bill Stoltze, Co-Chair

The Honorable Mark Neuman, Vice-Chair

House Finance Committee

Alaska State House of Representatives

State Capitol

Juneau, AK 99801

via email: Rep.Alan.Austerman@ akleg.gov

Rep.Bill.Stoltze@ akleg.gov
Rep.Mark.Neuman@ akleg.gov

Re: SB 49: Reproductive Health Funding
ACLUReview ofFinancial and Constitutional Issues

Dear Co-Chairs Austerman and Stoltze, and Vice-Chair Neuman:

Thank you for the opportunity to provide written testimony about the
Sponsor Substitute for Senate Bill 49, as amended (hereafter “SB 497),
which impermissibly seeks to strip funding for needed medical services in an
important area of women’s health.

The American Civil Liberties Union of Alaska represents thousands of
members and activists throughout Alaska who seek to preserve and expand
the individual freedoms and civil liberties guaranteed by the United States
and Alaska Constitutions. We engage in public advocacy and education to
further those rights, and - when necessary - would litigate when those rights
are attacked. In that context, we write to advise you that this Bill is
unconstitutional or, at best, an academic nullity, and - of specific import to
this Committee - if enacted, the State would likely incur and be ordered to
pay hundreds of thousands of dollars in attorney’s fees and costs arising out
of the inevitable constitutional challenge.


http://WWW.AKCLU.ORG
mailto:Austerman@akleg.gov
mailto:Rep.Bill.Stoltze@akleg.gov
mailto:Rep.Mark.Neuman@akleg.gov

House Finance Committee
Sponsor Substitutefor SB 49 amended -
ACLU Analysis ofFinancial and Constitutional Issues
April 11, 2013
Page 2

The Record of Costs Related to Repeated Litigation

As more fully set forth below, SB 49 is - quite plainly - unconstitutional. Its passage would, of
necessity, entail the State in lengthy and complex litigation.

As Members of this Committee are aware, this would not be the first time, nor even the second,
that these issues have been litigated.

The State of Alaska has been sued multiple times over its repeated attempts to limit a woman’s
constitutional right to reproductive autonomy. In addition to the Medicaid medically-necessary
abortion case of State, Department ofHealth & Social Services v. Planned Parenthood o fAlaska,
Inc.,1the now-unconstitutional Parental Consent Act spawned a lawsuit, and multiple appeals,
that lasted over ten years.

Not counting the State’s own internal costs, such as paying its own attorneys, the State paid
the successful plaintiffs $514,153.58 (or $725,235.98 in 2013 dollars) for these two
unconstitutional actions: $236,026.16 (or $373,875.99 in 2013 dollars) in the State,
Department of Health & Social Services Medicaid medically-necessary abortion case and
$278,127.42 (or $351,359.99 in 2013 dollars) in the State v. Planned Parenthood of Alaska
Parental Consent Act case.3

Given this clear history, we draw the Committee’s attention to the unusual lack of a fiscal note
that accounts for these costs. As stewards of our State’s finances, even absent the clear
constitutional violations, this is reason enough to reject this legislation.

SB 49 Cannot Narrow or Further Define the Current
Constitutional Right to Medicaid-Funded Medically Necessary Abortions

The ability of all women in Alaska to make their own medical decisions, including reproductive
ones, is a fundamental right guaranteed by the Alaska Constitution.4 “‘Reproductive rights are
fundamental.. . [and] include the right to an abortion.””5

128 P.3d 904 (Alaska 2001).
2State v. Planned Parenthood ofAlaska, 171 P.3d 577 (Alaska 2007).

3 We have used the US Bureau of Labor Statistics inflation calculator, available online at
http://www.bls.gov/data/inflation calculator.htm. to derive the inflation-adjusted 2013 dollar amounts. For the
original raw dollar amounts, please see the attached orders from the Anchorage Superior Court and the
Alaska Supreme Court.

4State, Dept, ofHealth & Soc. Services, 28 P.3d at 913.


http://www.bls.gov/data/inflation

House Finance Committee
Sponsor Substitutefor SB 49 amended-
ACLU Analysis ofFinancial and Constitutional Issues
April 11,2013
Page 3

This fundamental right of reproductive choice is specifically protected by the “state
constitutional guarantee of ‘equal rights, opportunities, and protection under the law,’”6 and
Alaska may not “selectively exclude from [its Medicaid] program women who medically require
abortions.”7 The requirement to publicly fund medically necessary abortions “affects the exercise
of a constitutional right”8 and thus it may not be narrowed or otherwise altered through
legislation.9

The contours of this right are clear, but even if, as the Sponsor Statement provides, “the term
‘medically necessary abortion’ has acquired a constitutional component of unknown scope,” this
Bill may not delimit that right in any manner that narrows its original constitutional contours.10
At best, this Bill is a nullity that simply mirrors what the Supreme Court required in State,
Department ofHealth & Social Services.

But, the Bill’s text and purpose belie this anodyne construction: it is narrower than the
constitutional right announced by the Supreme Court and, aside from its separation of powers
infirmity, it is substantively unconstitutional.

SB 49 Is Unconstitutional On Its Face

SB 49’s definition of “medically necessary abortion” is dramatically narrower than the Alaska
Constitution’s. First, the Bill subjects “medically necessary abortions” to an after-the-fact,
second-guessing scrutiny, linking it to “a physician’s objective and reasonable professional
judgment after considering medically relevant factors[.]”

Second, and more worrisome, the Bill exclusively limits “medically necessary abortion” to
“avoiding] athreat of serious risk to the life or physical health” of the pregnant woman. Subpart
(b)(4)’s list does not save the Bill, because though it attempts to tie the Bill’s narrower scope to

51d. at 907 (quoting Valley Hosp. Assh, Inc. v. Mat-Su Coal, for Choice, 948 P.2d 963, 969 (Alaska 1997))
(omission and alteration in id.).

6ld. at 908 (quoting Alaska Const, art. I, § 1).
11d. at 906.
8ld. at 909.

9 Valley Hosp. Ass h Inc., 948 P.2d at 972 (“However, we cannot defer to the legislature when infringement of a
constitutional right results from legislative action.”); Dickerson v. United States, 530 U.S. 428, 437 (2000) (“But
Congress may not legislatively supersede our decisions interpreting and applying the Constitution.”).

10 Dickerson, 530 U.S. at 437 (overturning legislation that sought to overrule the Miranda v. Arizona, 384 U.S. 436
(1966) decision, which “interpretfed] and applfied] the Constitution.”). Emphasis of the Sponsor Statement’s quote
omitted.
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the Supreme Court’s examples of medically necessary abortions,11 SB 49’s touchstone is still
just “life or physical health,” which impermissibly omits mental health from medical need. This
squarely and unconstitutionally contradicts the Supreme Court, which recognized that
mental health, such as “bipolar disorders,” is a constitutionally protected and medically
necessary basis for an abortion.2This omission makes SB 49 unconstitutional on its face.

SB 49°s Impetus Violates Equal Protection

SB 49 stands alone in the Alaska Medicaid scheme. “Medically necessary” is a common term,
scattered throughout the Medicaid regulations. The State specifically lists “medically necessary”
in the regulations for

¢ hospital stays,13

e eyecareld

e« emergency air or ground ambulances,15

« mental health treatment,16

« community behavioral health services providers, o
e enteral and oral nutritional products, 18

e B-complex vitamins,19 and

e podiatry services2

and “medically necessary” is a blanket prerequisite for each and every Medicaid claim: “[t]he
department will pay for a service only if that service ... (5) is medically necessary[.] 2

1State, Dept, o fHealth & Soc. Services, 28 P.3d at 907.
i21d.
137 Alaska Admin. Code
147 Alaska Admin. Code
157 Alaska Admin. Code
167 Alaska Admin. Code
177 Alaska Admin. Code

B? Alaska Admin. Code

19 Alaska Admin. Code
Y Alaska Admin. Code

217 Alaska Admin. Code
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Yet, despite its ubiquity, “medically necessary” is not defined in the Alaska Statutes or the
Administrative Code. And, given that Alaska administers a functional Medicaid program,
“medically necessary” is not vague, unwieldy, or cumbersomely overbroad.

The explicit purpose of SB 49, as announced in the Sponsor Statement, is to “provide[] a neutral
definition for a ‘medically necessary abortion,”” because there is insufficient “guidance as to
how broadly the term ‘medically necessary abortion’ is to be construed.”

In a constitutional challenge of SB 49, the courts will note that “medically necessary” permeates
the Medicaid regulations and that its lack of an exhaustive SB 49-like definition has not caused
the State to lack “guidance” on how it “is to be construed.” Rather, courts will probably
acknowledge that SB 49’s extensive definition is unique in Alaska law and will then likely
conclude that this Bill is “based on criteria unrelated to the purposes of the public health care
program,”2 namely, that it is “based solely on political disapproval of the medically necessary
procedure.”

This Bill is not rooted in “neutral criteria” that have a “fair and substantial relation to the
object of the legislation.”24 Instead, it is grounded in a political desire to reduce publicly
funded abortions, and thus violates equal protection.

Conclusion

We urge the Finance Committee to avoid passing a bill that is plainly unconstitutional and that
will mire the State in an expensive - and entirely avoidable - constitutional challenge.

We appreciate the opportunity to share our concerns about Senate Bill 49. We hope that our
comments were helpful in identifying the Bill’s constitutional infirmities. Because it violates the
Equal Protection Clause and the separation of powers, the ACLU opposes this Bill and urges a
“Do Not Pass” vote.

2 State, Dept, o fHealth & Soc. Services, 28P.3dat915.
21d. at 905.
241d. at 910-11.

5 See id. at 912 n.59 (noting by example that a “bare congressional desire to harm a politically unpopular group
cannot constitute a legitimate government interest,” and that a “purpose to discriminate against hippies cannot, in
and of itself and without reference to [some independent] considerations in the public interest” satisfy equal
protection) (internal quotation omitted and alteration in original).
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Please feel free to contact the undersigned should you have any questions or seek additional
information.

Sincerely,

Executive Director
ACLU of Alaska

Attachments

cc: Representative Mia Costello, Rep.Mia.Costello@ akleg.gov
Representative Bryce Edgmon, Rep.Bryce.Edgmon@ akleg.gov
Representative Lindsey Holmes, Rep.Lindsev.Holmes@ akleg.gov
Representative Cathy Engstrom Munoz, Rep.Cathy.Munoz@ akleg.gov
Representative Steve Thompson, Rep.Steve.Thompson@ akleg.gov
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IN Till-: SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT fup- 1 OulHicN
STATEO? ALASKA
PLANNED PARENT!IOOI) 01 ALASKA. ) MAh - olUUI
INC.. cl al.. I
) CLERK
Plaintiffs. ) By-
)
KAREN PERDUE. Commissioner. Department ) 9/0°?
of Health and Social Services, et al.. )
[
Defendants. )
)

Case No. 3AN-98-07004
PROPOSED AMENDED JUDGMENT

The Plaintiffs having moved the Court and having been granted by the Court awards of
attorneys’ fees and costs in the sum of S109,928.41 on October 19. 1999. and in the sum of
S58.082.35 on January 25, 2001, it is hereby ordered that the Final Judgment be amended to
include the prior orders for attorneys' fees and costs totaling $168.010.76. Post-judgment
interest al the statutory rate of 7.5 percent per year shall accrue on the October 19. 1999. award
from that date until paid. Post-judgment interest at the statutory rate of 8 percent per year shall
accrue on the January 25. 2001, award from that date until paid.

ENTERED this /V day offtWw (M . 2001. at Anchoraue. Alaska.

SUZDOCKaSCH&L_Jmc. | Cer[ifyﬂ’ﬂton & "(S'-Qt - Sen K. Tan
*ma i aractr, sunt joo a copy ofthe above was mailed toeach Superior Court Judge

ANCHORAGE. ALASKA ofthe following at their addressesof
99501-5910 ° record.

TEL: (9071 298-7807
FAX: (907) 278-1158

IBr, tObMdSi* -
= tyiSifWupuiy Clerk



In the Supreme Court of the State of Alaska

State of Alaska, DHSS, et al..
Supreme Court No. S-09109

Appellants,
v. Order
Awarding Costs and Attorney's Fees
Planned Parenthood of Alaska, et al.,

Appellees. Date of Order: 9/20/01

Trial Court Case # 3AN-98-07004Cl

On consideration of the cost bill, filed on 8/30/01, and no opposition having been
filed by any party,

It isOrdered:

1 Appellant shall pay appellee the following allowable costs:
Copies of appellee’s brief $572.60
Copies of supplemental brief $ 48.30
Copies of appellee’s excerpt  $244.50
Total $865.40

2. The following costs are disallowed:
Copies of appellee’s memorandum in
opposition to motion for stay of injunction  $264.00
Appendix of cases in support of appellee’s
opposition to stay $343.20

3. At the direction of an individual justice,attorney’s fees in the
amount of $67,150.00 are awarded to the appellee.

Clerk ofthe Appellate Courts

KR f\&AAEUrA
Marilyn Ma”/
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
PLANNED PARENTHOOD OF ALASKA,

JAN WHITEFIELD, M.D., ROBERT
KLEM, M.D. , JANE DOES 1-X,

. FILED ltreTEf.. vC
Plaintiffs, StatsofAlaska T . . stm.
and
STATE OF ALASKA, CHIr 05 198
Defendant. Grltoi t»Tri;!OourtB
CONCERNED ALASKA PARENTS, INC. -J Oeput

Amicus Curie.

CASE NO. 3AN-97-6014 CI

ORDER AND DECISION

This matter is before the court on plaintiffs® Motion for
Attorney Fees. Defendant does not oppose an award of reasonable
attorney fees, but disputes the reasonableness of the fees sought.
Plaintiffs seek $148,692.70 in fees. m

ANALYSIS

A prevailing public interest litigant is normally entitled to
full reasonable attorney®s fees. Dansereau v. Ulmer. Slip Op. No.
4962 at p. 2 (Alaska April 3, 1998). Here, it is undisputed that
the plaintiffs are prevailing public interest litigants. The
amount and reasonableness of the fee award is to be determined on
the facts of the case, and should be evaluated according to the
twelve factors set forth in Johnson v. Georgia Highway Express.
Inc.. 488 F.2d 714, 717-19 (5th Cir. 1974). Hickel v. Southeast

Conference, 868 P.2d 919, 924 (Alaska 1994).



The defendant, without citing the Johnson factors, asserts
several reasons why the requested fees are unreasonable. This
opinion first addresses defendant®s arguments and then addresses
the Johnson factors.

A DEFENDANT®*S ARGUMENTS

Complexity

The State notes that this court must consider the complexity
of the case in determining reasonable fees and asserts that this
case was not complex. This court respectfully disagrees with
defendant"s characterization of the case.

This case was not like most other civil cases. First, the
lawsuit raised a constitutional question of Ffirst impression for
Alaska. Due to its nature, this case required substantial work to
assimilate the arguments and evidence necessary to support the
requests for injunctive relief and for summary judgment, and to
oppose the two motions to dismiss.l Although the arguments and the
facts supporting them may have been similar, each application for
relief required a different analysis. Second, this case involved

Concerned Alaska Parents ('CAP') as amicus curiae.2 CAP presented

numerous complex issues of its own to which plaintiffs had to

respond. This court concludes that this was a complex case.

Since this case was brought prior to the Alaska Supreme
Court decision in Valley Hospital Association v. Mat-Su Coalition.
948 P.2d 963 (Alaska 1997), it was necessary that the plaintiffs
draw substantially on federal law as well as analogous state law.

Although CAP was not allowed to intervene as a party, CAP
did much more than file a brief as amicus curiae.

-2 -



Inadequate Support for Request

Defendants challenge that part of plaintiffs® fees request
related to work done by attorneys Ms. Schleuss and Ms. Strout on
the ground that plaintiffs failed to sufficiently support that part
of the request. Since plaintiffs have now provided an affidavit
by Ms. Schleuss in support of her fees, | find this argument is now
.moot as to her fees. As to Ms. Strout"s total fees of $700, 1 find
that Ms. Bamberger"s affidavit satisfactorily supports this part
of plaintiffs®™ request.

Unrelated Work

Defendants challenge some of the fees on the ground that they
represent work unrelated to this action.

Defendants describe Ms. Bamberger®s communications with
counsel in 97-6019, the concurrent challenge to the partial birth
abortion statute, as coordination by the attorneys of their cases
which should be uncompensated in this matter. I find that proper
representation in a lawsuit includes consulting with counsel in 97-
6019, as well as obtaining a copy of the transcript of the TRO
ruling in that matter. Further, 1 find that three telephone
conversations to accomplish this purpose was reasonable.

CAP

Defendant argues that it should not be required to pay the
fees associated with opposing motions or other arguments asserted
by CAP. This argument also fails. First, 1 find that to rule as
defendant requests would result in apportionment by issue, which

is prohibited. Dansereau at 5. Further, this court concludes that



the State benefited from CAP"S participation as one would benefit
from having co-counsel. In this case, CAP was not a neutral
“"friend of the court.” Rather, CAP"S position was very much
aligned with the State"s in arguing that the statute was
constitutional. CAP, iIn this case, supplemented the State's
briefing and presented contentions and arguments strengthening the
State"s case. Accordingly, 1 find that the State is liable for
fees iIncurred iIn responding to CAP"S briefs.

Duplicative or Unnecessary Work

Defendant asserts that the plaintiffs®™ attorneys necessarily
duplicated each others efforts or engaged in unnecessary work. 1In
support of its argument, defendant relies heavily upon the number
of hours each attorney worked on any given product, not on the
specifics of what each attorney was doing. For instance, where
three, or even four attorneys coordinated briefing or other
efforts, defendant concludes that there was necessarily a waste of
resources. I disagree.

First, 1 find that the more pertinent question is, what was
the total number of hours spent litigating this case. Here, as
defendant points out, plaintiffs® counsel spent a total of 954.28
hours in this lawsuit while defendant spent a total of 579.2 hours,
or 375.08 hours less than plaintiff. However, the number of hours
spent by the defendant did not include the hours spent by CAP. |
suspect that if the hours spent by CAP were included, the total
number of hours spent by the State and CAP would be close to what

plaintiff"s counsel expended iIn this case. In light of this
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understatement, I find the difference in total hours not
unreasonable.

Further, 1 find that the amount of time invested in the
preparation of this case is reflected in the high quality of work
presented to the court. Plaintiffs®™ counsels®™ arguments were
extremely precise, well-written, and well-supported by facts and
law. Plaintiffs®™ counsel presented very high qualityf briefing to
the court.3

Next, after reviewing both parties®™ arguments, | reject
defendant®s objections to plaintiffs® use of out-of-state or other
attorneys for depositions. For instance, 1 find that plaintiffs*®
counsel acted reasonably when they hired Fairbanks counsel to
conduct the deposition of Ms. Scully, since the cost to plaintiffs
was not significantly different than if their own counsel had
conducted the deposition and because Ms. Bamberger, the "local" co-
counsel, was thoroughly engaged with other "ninth-hour"
depositions.

The State also objects to the cost of other counsel who
defended a deposition in Vermont. Defendant suggests that
plaintiffs® counsel should have appeared telephonically, as did
defendant"s counsel. Although defending a deposition

telephonically may be a reasonable option, it is not the only

In making this Tfinding, this court does not say that
defendant®s counsel"s briefing was not of the same caliber.
Indeed, the quality of the briefing in this lawsuit by all involved
was of the highest degree.



reasonable option. Having counsel present at a deposition to
consult with the deponent cannot be deemed an unreasonable expense.

Plaintiff"s counsel should have been able to work faster

Defendant asserts that, because of the extensive and
collective litigation and civil rights experience of plaintiffs®
attorneys, the attorneys should not have required over 900 hours
to-prepare their case. This court rejects this final argument on
the premise that the case presented a case of first impression for
the State, Therefore, experience in federal law or the law of
other jurisdictions did not have a direct bearing on Alaska"s state
law.

In conclusion, this court is not persuaded by defendant®"s
objections to the reasonableness of plaintiffs® fees.

B. THE JOHNSON FACTORS

Johnson, supra, directs courts to consider twelve factors when
determining the reasonableness of fees. Below, several of these
factors are analyzed as they bear directly on the issue of
reasonable fees in this case. Other factors are not relevant and
were not addressed by the parties, and hence, | reach no

conclusions as to them.4
1. The time and labor required

As stated above, this court finds that there was substantial

Those factors are: the preclusion of other employment
opportunities for counsel; whether the fee is fixed or contingent;
time limitations that prioritize this work so that other work is
delayed; the "undesirability" of the case; and* the nature and the
length of the professional relationship between the attorney and
client.



time and labor required to properly prepare this complex case.

2. The novelty and difficulty of the questions

As already stated, this case presented a question of first
impression in Alaska, and did not enjoy the benefit of Alaska cases
substantially analogous to the issue presented.

3. The skill requisite to perform the legal service properly

As to this factor, the court is instructed to observe the
attorney”"s work product, preparation and general ability before the
court. As already noted, this court found plaintiffs® counsels”
work to be of the highest quality, reflective of the time invested
in the work. Further, this court found counsels” oral
presentations to be of the same quality.

4. The customary fee

I find the attorneys®" hourly rates, which range from $110 to
$180 to be reasonable and customary.

5. The amount involved and the results obtained

Johnson directs that, "[i]f the decision corrects across-the-
board discrimination affecting a large class" of claimants or
plaintiffs, the attorney"s fee award should reflect the relief
granted. Johnson at 718. Although no exact figures are
ascertainable, 1 find that a necessarily significant number of
women have, or will be affected by this lawsuit.

6. The experience, reputation and ability of the attorneys

I have already dismissed defendant®s assertions that, because
of the counsels™ significant experience their costs should be

lower. But, this factor relates more to the hourly rate charged



by the attorney. As already noted, || find the plaintiffsl
attorneys”™ hourly rates reasonable here, particularly since it is
recognized that experienced attorneys who specialize 1in civil
rights cases may enjoy a higher rate of compensation than others.
Johnson at 718.

7. Awards in similar cases

No argument was presented by the parties to the court related
to this factor. However, this court notes that, 1in Valiev
Hospital. supra, a 1992 case, the court awarded approximately
$110,000 in attorney®"s fees. The issue presented in that case was
analogous to the one here. And, the award of injunctive relief and
disposition by summary judgment in that case is also analogous.
I find that, considering inflation, an award of $150,000 in 1998
approximates an award of $110,000 in 1992.

Conclusion

Application of the relevant Johnson factors leads to the
conclusion that plaintiffs®™ attorneys®™ fees are reasonable.
Indeed, none of the factors support a contrary conclusion.

CONCLUSION

After consideration of the parties®™ arguments and application
of the factors set forth in Johnson. IT IS HEREBY ORDERED AND
ADJUDGED THAT,

1. Plaintiffs are prevailing party, public interest
litigants;

2. Plaintiffs® Motion for Attorney Fees is GRANTED; and



»

3. The State of Alaska shall pay plaintiffs the sura of

$148,692.70 as TfTull reasonable attorneys* fees and costs as

approved by the Clerk of the Court, and an amended final judgment

shall be entered in accordance herewith.5

Dated at Anchorage, Alaska this day of October, 1998.

SEN K.*TAN f
Superior Court Judge

! .-ittuon— —
acopy ofttieabovewas mailedtoeac<

of the following at their addresses 0?
ryyird;

Secratey/D«JutyCten<

This court notes that, at the time of entry of original
judgment in this case, the question of attorney"s fees had not been
presented to the court.
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In the Supreme Court of the State of Alaska

State of Alaska,
Supreme Court No. S-11365/S-11386

Appellant/Cross-Appellee,
V. Order
Awarding Costs

Planned Parenthood of Alaska &
Jan Whitefield, M.D,

Appellees/Cross-Appellants. Date of Order: 1/14/08

Trial Court Case # 3AN-97-06014Cl|

On consideration of the Appellee/CrossrAppellant’s 11/13/07 cost bill, and the

12/6/07 non-opposition, It is Ordered:

1. Appellant/Cross-Appellee shall pay Appellee/Cross-Appellant$ 8,537.22

for the following costs:

Filing Fee $ 150.00
Transcript preparation $ 7,657.37
Postage $ 41.99
Copies and printing of brief $ 687.86
Total $ 8,537.22

Clerk of the Appellate Courts

Marilyn May) (f

Costl wpt
Rev 05/19/2004 - WP11



In the Supreme Court of the State of Alaska

State of Alaska
Supreme Court No. S-11365/S-11386

Appellant/Cross-Appellant,
v. Order

Planned Parenthood of Alaska &
Jan Whitefield, M.D,

Appellees/Cross-Appellants. Date of Order: 1/25/08

Trial Court Case # 3AN-97-06014Cl,

On consideration of Planned Parenthood of Alaska & Jan Whitefield,
M.D.’s 11/13/07 affidavit of services rendered on appeal; theState of Alaska’s 12/6/07
non-opposition to the affidavit of services rendered on appeal; Planned Parenthood of
Alaska & Jan Whitefield, M.D.’s 12/21/07 motion for leave to file supplemental affidavit
of services rendered on appeal, covering attorney’s fees expended in responding to the
petition for rehearing; and no opposition to the supplemental affidavit having been
received, It IS HEREBY ORDERED that, no opposition to appellees/cr'oss-appellants
Planned Parenthood of Alaska and Jan Whitefield, M.D.’s attorney’s fees request having
been filed by appellant/cross-appellee State of Alaska:

Appellant/cross-appellee State of Alaska shall pay to the appellees/cross-
appellants $120,897.50 in attorney’s fees.

Entered by direction of an individual justice.

Clerk ofthe Appellate Courts



