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SPONSOR SUBSTITUTE FOR SENATE BILL NO. 49 am 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-EIGHTH LEGISLATURE - FIRST SESSION

BY SENATORS COGHILL, Oboa, Kelly, Dyson, Micckbe, Dunksvy, Giesiel

REPRESENTATIVE Lynn

Amended: 4/9/13 
Introduced: 2/15/13

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to women's health services and defining 'medically necessary abortion' 

for purposes of making payments under the state Medicaid program."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.07.030 is amended by adding a new subsection to read:
(g) The department shall make available to eligible recipients a program for 

women's health for the purpose of providing family planning services, health 
screening examinations, and related services.

* Sec. 2. AS 47.07 is amended by adding a new section to read:
Sec. 47.07.068. Payment for abortions, (a) The department may not pay for 

abortion services under this chapter unless the abortion services are for a medically 
necessary abortion or the pregnancy was the result of rape or incest Payment may not 
be made for an elective abortion.

(b) In this section,
(1) "abortion" has the meaning given in AS 18.16.090;
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1 (2) "elective abortion" means an abortion that is not a medically
2 necessary abortion;
3 (3) "medically necessary abortion” means that, in a physician's
4 objective and reasonable professional judgment after considering medically relevant
5 factors, an abortion must be performed to avoid a threat of serious risk to the life or
6 physical health of a woman from continuation of the woman's pregnancy;
7 (4) "serious risk to the life or physical health" includes, but is not
8 limited to, a serious risk to the pregnant woman of
9 (A) death; or

10 (B) impairment of a major bodily function because of
11 (i) diabetes with acute metabolic derangement or severe
12 end organ damage;
13 (ii) renal disease that requires dialysis treatment;
14 (iii) severe pre-eclampsia;
15 (iv) eclampsia;
16 (v) convulsions;
17 (vi) status epilepticus;
18 (vii) sickle cell anemia;
19 (viii) severe congenital or acquired heart disease, class
20 IV;
21 (ix) pulmonary hypertension;
22 (x) malignancy if pregnancy would prevent or limit
23 treatment;
24 (xi) kidney infection;
25 (xii) congestive heart failure;
26 (xiii) epilepsy;
27 (xiv) seizures;
28 (xv) coma;

29 (xvi) severe infection exacerbated by pregnancy;
30 (xvii) rupture of amniotic membranes;
31 (xviii) advanced cervical dilation of more than six

SSSB 49 am -2- SB0049C
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1 centimeters at less than 22 weeks gestation;
2 (xix) cervical or cesarean section scar ectopic
3 implantation;
4 (xx) any pregnancy not implanted in the uterine cavity;
5 (xxi) amniotic fluid embolus; or

6 (xxii) another physical disorder, physical injury, or
7 physical illness, including a life-endangering physical condition caused
8 by or arising from the pregnancy that places the woman in danger of
9 death or major bodily impairment if an abortion is not performed.

10 * Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to
11 read:
12 WOMEN'S HEALTH PROGRAM UNDER STATE MEDICAID. The Department of
13 Health and Social Services shall immediately prepare and submit to the United States
14 Department of Health and Human Services, for approval in accordance with the provisions of
15 42 U.S.C. 1396a (Title XIX, Social Security Act), an amendment to the state plan consistent
16 with AS 47.07.030, enacted by sec. 1 of this Act

SB0049C -3- SSSB 49 am
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ALASKA STATE SENATE
Interim:
301 Santa Claus Lane 
North Pole Plaza Mall Ste. 3B 
North Pole, Alaska 99705

Session:
State Capitol, Room 111 

Juneau, Alaska 99801-1182 
Phone: (907)465-3719 

Fax: (907)465-3258Phone: (907)451-2063 
Fax: (907)451-2332

SENATOR JOHN COGHILL

SPONSOR STATEMENT

SSSB 49 am: “An Act relating to women's health services and defining 'medically 
necessary abortion* for purposes of making payments under the state Medicaid program,”

Sponsor Substitute to Senate Bill 49 (“SSSB 49") Sections 1 and 3 direct the department 
to establish a program for women’s health for the purpose of providing family planning services, 
health screening examinations, and related services.

Sections 1 and 3 were submitted by Senator Gardner on the Senator Floor and received 
little to no analysis in committee. In contrast, Section 2 has gone through extensive review in the 
Senate Judiciary Committee and Senate Finance Committee.

Section 2 specifically brings clarity to the term “medically necessary abortion” for the 
purposes of making payments under Medicaid.

In 2001, the Alaska Supreme Court determined the state must pay for medically 
necessary abortions for participants in the Medicaid program.1 Since 2001, the term “medically 
necessary abortion” has acquired a constitutional component of unknown scope. The relatively 
few Alaska cases involving abortion rights do not provide guidance as to how broadly the term 
“medically necessary abortion” is to be construed.

SSSB 49 answers that question. SSSB 49, based on recommendations and expert 
testimony from medical professionals, satisfies equal protection arguments by reasonably 
providing a definition for a “medically necessary abortion” based on neutral criteria directly 
related to the health care program (as it was required to do pursuant to the 2001 Planned 
Parenthood decision).

Please join Senator Coghill in supporting SSSB 49.

1 See State, Department of Health and Social Services v. Planned Parenthood ofAlaska, 28 P.3d 
904 (Alaska 2001).
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PRESIDENT OF THE UNITED STATES 

Executive Order 13535 af March 24,2*10
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DATE) Monday, March 29,2010

By die authority vested In m» as Piatldaot by the Constitution and tfw tews of At United Stataa of Aaaeriea, tadadog 
the ’ Patient Protection and Afferdabli Cara Act" (PubHc Law 1 1 1-148), I hereby order aa follow;

Section. I, Poftcy. FoMowfag the recent enactment of the PaHaol Protection and Affordable Care Act (the ’Act*), h Is 
necessary to establish an adequate enforcement mechanism to ensure that Federal funds aienot used for abortion 
services (except in cases of rape or incest, or when the life of the woman would be endangered), consistent with a 
longstanding Federal statutory restriction that is commonly known as the Hyde Amendment. The purpose of this order 
is to establish a comprehensive, Government-wide set of policies and procedures to achieve this goal aod to make 
certain that ail relevant adon-Fcderal officials. State officials (inefcrtag insurance regulators) and health care
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providcn-tre aware of their rajxmsibilklc*, new and old.

The Ad tnnlmaius current Hyde A w w tan iwtricttom |Qwniln|  ibortkiB policy and w w di those resit ictfoos to tin 
newty peeled heshh inmfwce exchanges. Under the Act, ionguendfag Fedenl bwi ic protect coiucltiice (wchmhe 
Chon* Amendment, 43 U.5.C. J000*7, and the Weldon Amendment, section 50t(dX I) of Public Lew 1114) remain 
intact and new protections prohibit dbcrimination against health care ftciiities and health care providers because of an 
urmilfogness to provide, pay for, provide coverage of orrelbr Ibr abortions.

Numerous executive agencies have a role in ensuring that these restrictions are enforced, lucludiitg the Deporanent of 
Healdi and Human Services (HHS), the Office ofManagemaal and Budget (OMB), and the Office of Personae! 
Management.

Sec. 1  Strict Co*yll<mctwiihPnMtttoia on Abortion FkmMt? imHudthbumvn* Etchants. Tb* Act tpcdfk&y 
prohibits the use of tax credhs and coseuhariag redaction payments to peg for abortion services (except in cases of tape 
or incest, or when die Mb of the woman would be endangered) in the health insarsuoc exchanges that v;̂  be 
operotiaaal hi 2014. Tlte Act also imposes strict payment and accounting roqulreMcuts to ensuro that Federal ihnds are 
not used far abortion servloee In exchange plans (except lacnsssofrepeocinocst, or when the Ufa ofthe woman woe Id 
be endangered) and reauirss State health iosnmnoeconioiieaioneiB to ensure that exchange plan foods an segiegated by

and accounting guidance provided by the Oovcrawcat Accouuinbfliiy Office.

I hereby rfinct the Director ofthe OMB and die Secretary ofHHS to develop, widiia 110 days of the dale of this order, 
a model set of segregation guidt&nct for State health iosurance commlsskxieis to use when deesrmining whether 
exchmxrntans are comntyinu with the Actfisecrexatioureauiiementi. established in section 1309 ofthe Act. for 
enroiieas receiving Federal Bnandal assistance* The guidelines shall also oihrr technical inibrtaeilon that States should

In developing these model gnlddinaa, the Dhectorofthe OMB and the Seowtaiy ofHHS shall consult with executive 
erodes and offices thut have relevant expertise fat aocouaihv (*15600) principles, Including, hut not limited tooths 
Departaent ofthe Treasury, and with the Government Accountability Office. Upon oompletion of times model 
guidelines, the Secretary d  HKS should promptly initiate a ndceaekiog to issue regulations, which wiH have the foroe 
oflaw, to interpret dteAcfs segregation reguinmcdts, and shall provide geidinoe to State health insurance 
commissioners ̂ ttt Itow to cor̂ rpiy udtit the t̂ todel guideiines*

See. 3. fanmUiy NtoUh fYnttr fa y a n  The Act establishes a new Community Health Center (CHC) Fund within 
HHS. which provides additional Poderol fonds for the community hcallh canter program. Bxinleg iawprohfoltstbese 
centers &oro using Federal (bods to provide abortion services (except in cases of rape or iooeet, or when the lift ofthe 
woman would be endangered), as a result of both die Hyde Amendment and longstanding regulations containing die 
Hyde language. Under the Act, the Hyde language shaW apply to the authoriaarion and appropriations of fonds for 
Community Health Centers under section 10503 and aMnthtr relevant moviitnaa lhctthT<flfartrtt* ‘icfirlar¥nfinr*ivpw ew ^w w  w r^^^ee u w e w w  e n m r ep^^^ee e v ^ u v u e e e  epetpv  e^^e^w ur r  r ^ e e v t^ r  w w  w ^ e  t r t m w r ^ u y  te e  a au e te

to easuie that program adminisiniors and redpieats of Foderai foods are nwaro of and comply with the limitations on 
abortion services imposed on CHCs by existing law. Such actions should include, but are not Kroitod to, updating Grant 
FoBcv Statements that nccomneev CHCemnttind ieeuinn new kuemraiive mid.u  w w e g  v e^ m w w iw em p  w n ^ n o w ^ ^ w w ^  w  e w  ^ I w e v w  re^roe N^m ppwm  r s w r o g t te e l  r e  Ow^UNps

Sec. 4. Grnrni/Pnpvbforu. (a) Nothing in this order shdl be construed to impair or otherwise affect: (i) authority 
granted by law or Presidential directive to an agency, or die head thereof) or (M) fbnctkms of the Director of tire OMB 
relating to budgetaty, administrative, or legislative proposals

(b) This eider shall be implemented consistent with applicable law and subject to the availability of appropriations.

(c) This order is not Intended to, and docs not, create m y tight or benefit, substantive or prooeduroL enforceable at



75 PR 15399, *15600

law or in tqulty by any party agains tht United Slam, h* department. ageackt. oremitka, hi officer*. employee or 
agemt, or any other pwaoo.

/8/Barack Obama

THE WHITE HOUSe.

Washlagton, March 24,2010.

(FR Doe. 2010-7154 Filed 3-26-10; I rOO pm)
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See. SOI. The Secretaries of Labor. Health and Human Services, and education art 
authorized to transfer unaxpandad balanoas of prior appropriations to accounts 
corresponding to currant appropriations provided In this Act. Such transferred
balances shall be used for the seme purpose, and for the same periods of time, for
which they wars originally appropriated.
Sac. 502. No part of any appropriation contained in this Act shal remain available for 
obligation beyond the currant fiscal year unless expressly so provided herein.
Sac. 503. (a) No part of any appropriation contained In this Act or transferred 
pursuant to section 4002 of Public Law 111-140 shad be used, other than for normal 
and racoonlxed rxiio If va laniilallve ralatfonshios. for or orooaoanda
purposes, for the preparation, distribution, or use of any Wt, pamphlet, booklet, 
pubMcadon, electronic communication, radio, television, or video presentation 
onvgncQ w  luppon or o a w  um Vttcunonv or wgwiiion Dvorc c m  wongm or 
any State or local legislatura or legislative body, except In presentation to the 
Congress or any State or local legislature itself, or designed to support or dofeat any 
proposed or pending regulation, administrallve action, or order issued by the 
executive branch of any State or local government, except in presentation to the 
executive branch of any Stats or local government Itself.
(b) No part of any appropriation contained In this Act or transferred pursuant to 
section 4002 of Public Law 111*148 shal be used to pay the salary or expanses of 
any grant or contract recipient, or agent acting for such recipient, related to any 
activity designed to Influence the enactment of legistKlon, appropriations, regulation, 
administrative action, or Executive order proposed or pendtog before the Congress or 
any State government, State legislature or local legislature or legislative body, other 
than for normal and recognized executtve-laglstattve relationships or participation by 
an agency or officer of a Stats, local or tribal government in poUeymaJdng and 
administrative processes within the executive branch of that government

ions 21300134 :1* PM
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^  • (c) The prohibitions In subsections (a) and (b) shad Include any activity to advocate
cw/  or promora my proponô  pcnoniQ or niviiro rtocm  ̂r m  or jocm cox incroosoi or

any proposed, pending, or foture requirement or restriction on any legal consumer 
product, Including Its sola or marketing, including but not limited to the advocacy or 
promotion of gun control.
Sec. 504. The Secretaries of Labor and Education are authorised to make available 
not to exceed $2S,OOOand $20,000, raspacHvaly, from ftin * awliable for salaries 
and expanses under titles I and m, re spaed vaiy, for official recaption and 
representation expenses? the Director of the Federal Mediation end ConcBletton 
Service is authorized to make avaSable for official and raorasantation
expanses not to exceed $8,000 from the fends avahable for' Federal Mediation and 
Gondlation Service, Salaries and Expanses'; and the Chairman of the National 
Mediation Board is authorized to make avaBabie for official recaption and
M a h f lM M M b e S l iu e  M M e e e e e  wemA A S  A A A  S w m a  dL * t j * i l e f t h i A  S e e  *  S l e t l e e a lropfwsofroroon vxpcnsii noc vo vxcbso fSfUuo iFvtn ruiKif • vjnmdiw for wioonoi 
Mediation Board, Salariaa and Expanses'.
Sac. SOS. When issuino statements. oran releases, raouests for orooosais. bid 
soncxvponv •no ocnor oocunwncv uwuxxng projects or programs ninooo in wnon or 
In Dirt with M arti money. ill orsntMS rtctMno Ftdtwl fejndt indtidtd In this Act*as a gewa % svaea s e ^^aaan e^a as aan  a g g p  ana  apa ̂ ^^a^a^^ee s ^ M n w v e  vpp s ess a a n n s e  w ^a^aaa^^w a n s  aaa^e

tndudlno but not limited to State and local aovammenta and raflnlanta of Federalaaaanaeaaaaag e ra se  aaa rv  an  a a iim a r  • a r  w a w a w  s n n s  aaraa^e p ^ r v ^ a  in a a ^ n M e  w a a r  a e m ^ r v ^ s ia o  ess a e a r ^ e w

research grants, shall dearly state-
(1) the percentage of the total costs of the program or project which wll be 
financed with Federal money;

O  (2) the dodar amount of Federa) funds for the project or program; and
(3) percentage ino oousr amount Of cnt cow coses or to  projoce or program 
that wIR be flnancad by non-governmental sources.

Sec. 80S. (a) None of the funds appropriated M this Act, and none of the funds m 
any trust fund to which hmds are appropriated in this Act, shall be expanded for any
■ L n  i l l n nID v fu O n  a

(b) None of the hmds appropriated in this Act, and none of the ftmds In any trust 
IVind to which funds are appropriated In this Act, shal be expanded for health 
benefits coverage that Indudes coverage of abortion.
(c) The term ' health benaftts coverage' means the package of services covered by a 
managed care provider or organization pursuant to a contract or other arrangement
Sec 507. (a) The limftations established In the preceding section shaa not apply to 
an abortion -

(1) If the pregnancy is the result of an act of rape or incest; or
(2) In the case where a woman suffers from a physical disorder, physical Injury, 
or physical Illness, including a life-endangering physical condition caused by or 
arising from the pregnancy itself, that would, as candled by a physician, place 
the woman In danger of death unless an abortion Is performed.

Qy (b) Nothing In the preceding section shad be construed as prohibiting the expenditure

2 of is
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by a Stats, locality, entity, or private person of State, local, or private funds (other 
then a State's or locator1* contribution of Medicaid matching funds).
f  tm\ AlaPttlasja i i k s  A a  AAjd MM aAililAai aC\Q) raouwng in u»t prraomy sewgn snw  do conscruoo os rescncong mo wunir or 
eny managed car* provider from offering abortion coverage or the abttty of a Stats 
or locality to contract separately with such a provider for such coverage with State 
tends (other than a State's or bcatty** contribution of Medicaid matching funds).
(d)(1) None of the hinds made available m this Act may be made available to a 
ffidoral oooncv or pmcroiTi. or te a State or local ^^warnmant V auch anannf, 
Dnamm. or government iiihtorti institutional or Individual heeah cam antty to 
discrimination on the baaia that the heath can anttty doaa not provide, pay for, 
provide coverage off or refer for abortions.
(2) In this subsection, the tsrm 'health cart entity* Includes an Individual physician 
or other health care professional, a hospital, a provider-sponsored organization, a 
health maintenance organization, a health Insurance plan, or any other kind of health 
cart facility, organization, or plan.
Sec, 506, (a) None of the ftmds made available In this Act may be ueed for-

(1) the creation of a human embryo or embryos for research purposes; or
(2) research m which a human embryo or embryos art destroyed, discarded, or 
knowinafv eublectad to rtak of Murv or death oraater than thataSowed forewe s rent wr vv^pw y w  wsnwr, p^snss^n si^^sv rtw
research on fetuses In utaro under 45 CFh 4&204(b) and section 496(b) of the 
Public Health Service Act (42 U.B.C. 289g(b)),

(b) For purposes of this section, the term 'human embryo or embryos* Includes any 
organism, not protected as a human subject under 45 CPA 46 as of the date of the 
enactment of this Act that Is derived by farUllzatlon, parthenogenesis, donlng, or 
any other means horn one or more human gametes or human diploid calls.
See. 509, (a) None of the hinds made avaftsble in this Act may be used for any
mmI I uI Isj sK mP MMkneAhee a !  Am u i  MAihM# M dM tsM A e Ia a | , ^ a A Imacovicy cnac promotes cne leganzanon or any orug or omer suoscance inciuoeo in 
schedule I of the schedules of controdod substances established under section 202 of 
the Controlled Substances Act except for normal and recognized executive- 
congressional communications,
(b) The limitation m subsection (a) shall not apply when there is significant medical 
evidence of a therapeutic advantage to the use of such drug or other substance or 
that federally sponsored dnical trials are being conducted to determine therapeutic 
advantage.
Sac 510. None of the funds made available In this Act may be used to promulgate or 
adopt any flnsl standard under section 1173(b) of the Sodsl Security Act providing 
for, or providing for the assignment of, a unique health Identifier for an Individual 
(except in an Individual's capacity as an employer or a health cars provider), until 
legislation is enacted specifically approving the standard.
Sec. 511. None of the fends made available m this Act may be obbgated or expended 
to enter Into or renew a contract with an entity If-

3 of is 202/2913 4:13 PM





ALASKA STATE SENATE
Interim: xgfSlL-Kgfev Session:
301 Santa Claus Lane State Capitol, Room 119
North Pole Plaza Mall Ste. 3B Juneau, Alaska 99S01-U82
North Pole, Alaska 9970S Phone: (907) 463-3719
Phone: (907)431-2063 1 / Fax:(907)465-3238
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SENATOR JOHN COGHILL 

SECTIONAL ANALYSIS

SSSB 49 am: “An Act relating to women’s health services and defining ‘medically 
necessary abortion* for purposes of making payments under the state Medicaid program”

Noteworthy: This bill was amended on the Senate Floor. Amended Sections I and  3 were 
passed with little to no vetting or analysis. Sections 1 and 3 were never discussed in any 
committee. The financial repercussions at the time of passage were unknown to the Senate. 
Section 2 of SSSB 49 has, in contrast, gone through extensive review in Senate Judiciary and 
Senate Finance.

Section I : AS 47.07.030 is amended by adding a new subsection to read:

(g) The department of Health and Social Services shall make “family planning services”, 
“health screening examination”, and “related services” available to eligible persons.

Section 2: AS 47.07 is amended by adding a new section:

AS 47.07.068 shall read:

This section shall neutrally define “medically necessary abortions" for the purpose of 
making payments under Medicaid.

This section shall clearly distinguish between “medically necessary abortions " and 
"elective abortions. "

Medicaid does not fund elective procedures (such as a facelift).

Medicaid also shall not fund elective abortions.

Medicaid only funds medically necessary procedures.

Medicaid shall only fund medically necessary abortions.



The definition was crafted qfter giving careful consideration to existing federal 
foundational thresholds found in the Hyde Amendment, the language in the 2001 “Planned 
Parenthood Case " (State, DHSS v. Planned Parenthood, 28 P.3d 904, 913 (Alaska 2001)), and 
the neutral, professional recommendations of medical experts.

(a) The department shall not pay for abortions unless the services are medically 
necessary or the pregnancy was the result of rape or incest Payment shall not be 
made for elective abortions.

(b) (1) “Abortion” shall be as defined in AS 18.16.090.
(2) “Elective abortion” means an abortion that is not medically necessary.
(3) “Medically necessary abortion” means, in a physician's objective and reasonable 
professional judgment, after considering neutral medically relevant factors, that an 
abortion must be performed to avoid a threat of serious risk to the life or physical 
health of a woman from continuation of the woman’s pregnancy;
(4) “Serious risk to the life or physical health” includes, but is not limited to, a serious 
risk to the pregnant woman of:

(A) death; or
(B) impairment of a major bodily function because of

(i-xxii) the conditions listed.

Section 3; The uncodified law of foe State of Alaska is amended by adding a new section to 
read:

That a new “Women's Health Program” shall be established under Medicaid. The plan 
shall be consistent with Section 1.

SSSB-49 am Sectional Analysis 
Senator John Coghill 
Page 2 of 2
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State Policies in  B rief iku. . .
■  State Funding of Abortion Under Medicaid

BACKGROUND] First implemented to 1977, the Hyde Amendment. which currently forbids the use of 
ftdwil fonds fbr abortions except to cam  o f lifc ondemri'iitint, rape or incest, h i  gsided public fonding fof 
abortions under tbe Joint ftdentstate MetBcaid programs for tow-tncome women. At a minimum, states must 
cover those abortions that meet the federal exceptions. Although moat states meet tbs requirements, one state is in 
violation of federal Metficaid law, because h pays for abortions ooly (n cam  of Uft endangBneent Some stales 
use their own fends to pay for all or most meOcallyncceisKy abortions, although most do boss a result o f a 
specific court order.

HMNUMHTBl
■ 32 states and tha District o f Columbia follow tbe federal standard and provide abortions in cases of life

■ 3 oi meat amcs mao pnmQe a m  mnos luf DOfttoos m co ei or wpu pppiinimiL
•  3oflbeaestateiai»oprovkksts» Amds for abortions that are necessary to prevent grave, long4asting 

damage to tbe woman's physical health.

■ I state provides abortions only in cases oflifeendangenneat, in paren t violation ofthe federal standard.

■ 17 states use state fends to provide an or most medically necessary abortions.
•  4 oftbase stale* provide such Ibnds voluntarily.
■ 13 ofthese slates do so pursuant to a court order.
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Supreme Court of Alaska.
STATE of Alaska, DEPARTMENT OF HEALTH A 
SOCIAL SERVICES, Karoo Perdue, Cwnaiiriooer,

ApjWIIIOi)
V.

PLANNED PARENTHOOD OF ALASKA. INC.. 
Jan WMtsfWd, MJD., and Sunn Lemagie, M.D. 

Appellees.

No. S-9109,
Job 27,2001.

Two medical doctors and an abortion provider 
fiMscotapMot against the Department of Health and 
Soetal Sendee (DHSS), aeekb  ̂to sqjoin enforcement 
or uqenm n rcguianofi uut aeajoa reauing lor 
medkally necessary abortions, mid requesting do* 
clemoev relief. Tbe Suoerior Court. Third Judicial 
District, Sen K. Tan. Jn granted eummaiy judgment in 
fkvor of pblntlfb and permanently eqjoined foe Da* 

flnom CQfixdl)̂  d|0 WgjUfflttiQQ* 
appealed. The Supreme Cowt, Fatoe. C Jn held that; 
(I; itgumum vKMtcM a iw o j consniuuoou gutr- 
anteeofeqnal protection, rod (2) separation of powers 
doctrine does not preclude a court Horn ordering foe 
suae to provide equal fending fin women wfaoee 
health is endangered by pregnancy.

Affirmed.
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£% rexuimngn %imr iu icww mv M irtifiH iiiiw iii stoehji cd
reproductive h idow, or selectively denies a benefit 
to tbofv who cxofdtt i  cooitltutiOMi Is subject 

we most swrhID^juuiciii scnuUiyf uuk ts» iuiCi 
scrutiny” to analyzing tbt repdahM under Alaska's 
eoual nmtocdon nrevMoo. Const An. 1.8 1.

lfil Health 196H €*=>473

122U Health
198HIII Oovemment Animate

IQiHlllfBt Medical Assistance in General; 
Medicaid

JMIk4Z2 Benefits wd Services Covered 
>9SHk473 k. In General. Moo Cited

Cm b
(Formerly 356Ak241)

Oovemment agency is conatitutionally bound to 
apply nswnl criteria la allocating baaldi cm  benefits 
to poor Alesfcane, even If considentions of expense, 
medical feasibility, or tbt necessity of pertkaiar ser-

aSkaMulaa It ant# iA a  A^a ||A So aAM iUABvtcfi oinCTWftjc it mil uic fid  Kn co? n provms. loich. 
Ait. L6 1.

i l l  Constitutional Lew 92 € » J « 2
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92XXV1 Equal Protection

92XXVKE1 Pmkular Issues and Applications 
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C.ted Cases

(Formerly 92k242J( I))
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JYttkMS? k. Abortion or Birth Control

MoMCiwdCMfl
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Sttts regulation denying Medicaid ftmdiag hr 
medically necessity abortions, except for pregnant

women* ride of dying or pregMDt (ton rape or in­
cest, fUts equal protection analysis under any stand- 
Bra, givea mm rower me repiinoE, me sw? grants 
needed beakh can to some Medkaid-eligible Alas- 
bans, bat daalts it toothers, baaed on crlttriaentirely
u P W tt lw l  10  B N  M tOlCftM l pTO gnN D S {H ffpO N  0 1
graadng anifbrm and high quality medical cam to all 
needy persons in the state. Const An. I. < 1: Alaska 
Admin. Code title 7.8 43.140.

ifil Constitutional Law 92 €»3006

92 CwiHN ^ ftf1 Law 
92XXVI Equal Protection 

92XXVKA) In General 
92XXVIIAI2 Relationship to Similar Pro-

visioos
92k3006 k. Federal/State Cognates. 

(FOemsriy 92k213.1(2))

Federal rational basis review for equal protection 
imlvsb b t  Itts litofom itftndwd than Alaska's ra»o—e to w tooo tgawtnae an —ŝ âe r ® o  a
tional basis review. U.S.C.A. Const Amend. 3: Conn. 
Afl'ilJll

121 Constitutional Law 92 «=>2453
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£13422 k. Determination of Coastba- 

tiooaHty of Actions of Other Branches fat General. 
MftU'LfiiLfttfS 

(Formerly 92k$7)

Under Alaska's constitutioael structure of gov­
ernment, the Judicial branch has the constitutionally 
mandated duty to ensure eomplance with the provi­
sions of tbs Alaska Constitution, including compli­
ance by the legislature.

LUL1 Constitutional Law 92 0 » is i6 (|)
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2223LCJC Encroacbroent on Legislature 

2U25V9 Particular Issues and Applies-

O 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



— —
92k25l6 Health

92k23l6fl) k. In General. Most
Cited Cases

(Formerly 92k70.1(12))

Separation of powsn doctrine does not preclude a 
court from ordering tbs state to provide equal finding 
for women whose health is ewdingwed by pregnancy, 
oven if powtpuodtflitt the
fending.
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22 Constitutional Law
92XX Separation of Powers 

92XXIA) to General 
92k2330 II In General. Most Cited Cases 

(Formeriy 921(30)

aapMiooti or powws aocutnt ana us compie- 
ynwttty doctrioo of chocks and biluco on bopHcit 
in die Atoka Constitution.

*998 Use M. Kitsch. Asabtant Anotnev OeneraL and 
Bruce M. Botelho. Attorney General, Juneau, fbr 
Appellant

Christina Schleuss. Suddock A Schlaasa. Cooperating 
Counsel to the Alatica Civil Ubettiet Union, An­
chorage, and Lffgift. MfiKlng. las&JtSiZBL. Tatcou 
Cams, and Jennifer Delven. ACLU Foundation, Re- 
proa active riwwOuHi irpffcii n c w  yofXp N T |  io t  
AppeMoes.

Kevin G. C'erkso/i. Brcna, Ball A  Clarkson, P.C., 
Anchorage, fbr Amicus Curiae The Alatica State 
Legbbture.

Jeffrey D. Troott, Juneau, and Paul Beqjamin Linton, 
Northbrook, IL, fbr Amicus Curiae United Families 
International.

Susgn Orlanskt. Feldman A Oriansky, Anchorage, 
Karen E  Katsman, Sheila S. Boston, and Dine L  
Bakst, Kayo Scholar Ftennan Hays A Handler, LLP, 
end Mania F. Davis and Yolanda S. Wu. NOW Lofoml 
Defense and Education Fund, New York, NY, fbr 
Ambus Curias NOW Legal Defense and Education 
Fund.

28 PJd904
(Cite as: 28 PJd 904)

Before EASE. Chief Justice, MATTHEWS. 
EASTAUGH. BRYNER. and CAR PENETL Juetfcet-

OPINION
F ABE. Chief Justice.
I. INTRODUCTION

Atoka's Medicaid i—wrwn fimds virtually til 
necessary medicel services foe poor Ales* 
kans-Mngerdless of race, age, "flti*"*1 origin, or 
fcoftOniic Muminr *oui k oemes nmamg tor 

QSCOSSaty abOfSioOS* ^IqIK SlOOng MscH® 
rthi rHgftk A U om» m m a whose health Is m * 
dengsred by pmnmcy in  dented health cm  based 
solefv n  imHttemI dhmwiriYil of dar medicalIv nac*m r w r n i j  ew e ^ w rs ie m r o e  e a e ^ n ^ ^ w e r A ^ a  i r f  t i r o  s e ^ e r e ^ ^ m ty

m y  nrocedtm. This selective denial of medical 
benefits violass VMeslcsfis constittttioasl gtavaatss of
g g w t a i  i m n c D i f l r L  u n r  i c o i i c iiiw sffw i  t e  s i i m w H tP O  H V  u c c

majority of Jurbdictions that htvo considered cons-
M m L I b  mm E m dLkB  BA m b 41bbIL .paraow whiwimioi on stnt lunaing or mcaicany

ttetp under their stete constitutionŝ  government heehh 
care programs that find other medically aeteseaty 
procedures may not deny assistance to etigfeb women
I^Lmam Bm mL^^AlBmA FNBVPIWW KWIUD O w vdeW l VO UVmlHTTIm IVUI iRUig, • •

FNI. AS 47.07.010.

££& St* Commit," to Dtfimd StoroJ. 
Rhttoiv.M trx. 29CaL3d 232.172 CaLRntr. 
166.823 PJd 779 U98th Moc ». Sttrulorv 
afAdmhL-A Fin.. 382 .Mass.629.417 N.E.2d
?I7 f.IfflllJ: Wom<n oi MhmtSiHa r.
542 X.WJd 17 f Minn., 993); f lf tf r jg
Chm ue* ftm -91 AJ, 287. W  Aid 72?
UmY.NtwUaclctr Right w C hoouXAAAL
)U abm uikJ2AJS.N LJri^.m  124LML
(199fo. cert denkd. 526 L.S. 020. II9

ci's Htuith Cir. tfW. i'*. Inc. r PotuoiMu. 
m.W.Ya, m  iH 6.b.L2dm iim  bm

Admin.. 790 SoJd 1036 (Fia.200 ): D,* t>.
Otm.iam.sd. So*, .&m*L,43g. MfckSML
m  N.WJd 166 (1992): ftir/e / a. .V/wrt
UmiUw.tifn't vf Hum  ftg<pra&-142 
N.C. 247. 49! S.E2d 333 f 997c v. 

S3 N.YJd 363. 6 11 VY.SJd 8 11.
an  \AJjL13UL2m lUadJcxJImct. 

.A L H ib
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<CH« «u 2* P Jd  904)

A number of lower state courts have also O A —.1̂—10 — — 4»oDUOQ UlM JUDuIIm IIHI tvlHml vUHIHb tv
these gfM* today vinbtod their sum 
constitutions. S tt Stmat Corp. v. Arbona 
Coot Comabmmu Systtm Admin,, No. 
CVI9990I4614 (ArttSupw. May 23, 
2000* Do* f. Mohtr. 40 Conn.S»inD. 394. 
StSA Jd  134 (1486)! Am v. Harris, NO. 
94977 (Idaho Dbt Fob. 1, 1994); Dot v. 
Prfcfe No. 9I-CH-I958 (IILCir. Dee. 2,
IrWJJ Wwnv /BT r» OWfn " ffmmpwWwlySp
No. 49DI2<9908<M1<I 137 (bkLSupcr. 
Oct 18,2000); Jaamatta A ». Atoy, No. 
BDV-94-8II (MontDbL May 19, 1995); 
Afauurf Ponmtbomi Ast’n r. Dmanmrm 
n f Hum* Arsrutma o f On*on 63 
Qr.Aoo. 41.663 P.2d 1247H983Lort»rf«i 
other waunfr. 297 Or. 562.687 P.2d 785 
(19841 (ded bring to ranch constitutional 
brae); Lttw-h*mm Woman al Tosuut
Butt, 3 1 $,W M  t f i  (IttA K JQ m  Poo 
*>. Calm*  No. S8l440nC (VtSupcr. May 
23, 1986); but sat Dot v. Chiidtrs, No. 
94CI02i83 (Ky.Clr. Aug. 7, (995).

This cmo coocsms the Stale's denial of public 
assistance to eligible women whose health b in dan* 
gar. k does not concern State payment hr elective 
abortions; nor *906 does h concent philosophical 
questions about abortion which we, as a court o f law,

A M k i iA  Am M < M tA M * r t » -  t  — I — eh. m Cm*vI iuVji tspifc io answer, wc join me vuuwiui ss* 
peeme Court {q tfis$ ̂ tlvis esse doss Mrt (um
« o4aa ■ M u n l t S l l  mm la M B ik lM l le u  A f  a A jm A ^ M . ^̂*46me iwfiwy or iniiviorsiiiy 01 eooruon, ano vnosi 
decidedly does not coocarn the personal views of the 
Individual j iutirei as to the wisdom of the legislation 
itself or the ethical considerations Involved in a 
woman's individual decision whether or not to bear a 
child." ;v  Indeed, as the CaBlbnria Supreme Court 
ftymfasstodL Msimiisr ucsSitutioTsi Issues would srise 
if tiw Legisimnre ... Raided [Medicaid] abortions but 
refbssd to provido comparable medical care for poor 
women who choose childbirth." The constitutional
issue in this case therefore "does not involve a 
weighing of the value of abortion as against childbirth, 
but instead concerns the protection of either procrea* 
tiua choice front discriminatory governmental treat* 
meat" "  As the California coart recognized, the 
issue presented b "not whether the state b generally 
obligated to subsidize the exercise of constitutional 
rights for those who cannot otherwise afford to do so."

Rather, the issue b whether the Stats; having an* 
acted a benefits program, may discriminate between 
recipbnb hi the manner attempted by the Department 
of Health and Social Services (DHSS) today. We hold 
Hit ft niav m l Once lb  Stale undertakes to foulrwrw rŝ e ew ueaâen
medically necessary services for poor Alaskans, k 
may not selectively exclude from that program women 
who meflceny requite abortions.

EM. A/wiX-171 Cal.Rntr. 866.625 P.2d at 
280.
EM.M

D i i b

Although the Stale atgnes that courts may not 
eqjoio unccnsihutienel me of die bgisbtive appro* 
priations power, thb proposition b unsupported by 
case law from nay Jurisdiction. The legislature's 
spending power does not create license to dbrsgard
— r * r  *  l i t * , ■>!- MMI  v a — • _  — e . -aS-... | L t _  «nttviif vCTHiHUirfffmi ilDilS* If) geUvwUeUk Klim Din Ol
the State's argument, we concur with every state and 
fbdwu! court dit bn ooosidMid tbls issue*

n. FACTS AND PROCEEDMOS
Alaska provides mtffcffl ittvicti for poor Alas- 

kans primmfiy through the Mcdiciid program/1*' 
Medicaid b a comprehensive healtii care program 
Affigntil to prwHt f f i in l  mttrmct for HI 
poor pereons*907 in the stale/V| But a M SS regale* 
don, I  A jtKi Admlnfanaiftt-l'MK (AAC) 4?,149.
imposes 1 1 unu on me sunt $ noun gifs ntnoingi iv 
denies Medicaid assbtanca for medically necessary 
■hoftiiMis unless a omanaat woman h at risk of dvtns

t̂ Aji AUMM MM Imâ aI  ̂f Am_of ner pregnancy fosunra irom rape or idccsi. do* 
cauM DHSS offcn no other fonding source for abor* 
lions, L  AAt. l3J.4Q ensures that a woman whoMAMjIImmI Ml AMMMîMM mWmMAaMAA MmJII *-----■ — aam mmImrawncwiy require* sn aDoriion win receive no tots* 
taoca from the stale.

i-_\7 S tt AS 47j07; see tdso 42 L.S.C. St
■■*y>K«tei12m

A second program, Chrooic and Acute 
Medical Assbtanca (CAMA) comple 
mints Medicaid by orovidiM some modi*r*rwp.PM v * p ^ w w u fw  w y  v v w — aspW V

cal cam for Alaskans who are poor but in*
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digible for Medicaid. 5m AS 47.08 150. 
CAMA'i pwdecnor, die General Relief 
Merfical program (ORMfc fowled Por­
tions for eligible women when the proce- 

cfcs socaMfty sq tbeir bcubb 
ot  when pregnancy retubed (tu  stxud 
assault, sexual abote of i  nrinor, or incest. 
5m7 AAC.47JQ0felt4>fFH2000k 7 AAC 
47.290(81 <20001. In 1998, after needy 30 
years of government suppott for medically 
necessary sbortkins through CRM, foe 
legislature stopped ftwdfog the pngmn 
and trufttd CAMA as a replacement. 
CAMA cuvets essentially the mum ser­
vices as GRM, except that It does not food 
may abortions. Compare AS 47.0t.130 
with 7 AAC 47.200.

FN8. See AS 47.07.010. Medicaid relies on
a— _a—— a a . M j t — _  as__JOXK iWHVOsTE! lUSKslnf̂  Wlul U)6 ICuCfSI

AAUAmb̂ aamA AAiiLiA * JAV ilkA(ovcRuiMSi pcying g portion ot sue suus 
costs. Sw 42 U.S.C. 88 1396bfal 1396dfbL 
The "Hyde Amendment”  limits federal 
Mwictw c(minBuu(ms tor aDOnKfRs. rwtf- 
al fondlng b available for abortions in cases 
of rape or incest or wbnre the women's lift b 
In danger, but not for abortions necessity to 
protect a woman’s health. 5m Pub.L. No. 
106-334. M 308.300. 1 >4 SteL 2763 flOOOh 
Right py Ctettff Vi gitnr. 91 UlsJSQ  
AA I WL 3»M l (l9m  (dbeuuinf  history
a F Iftu le  8 ̂ a» J —oi nyoc Amenomem;.

Dsfi. 7 AAC 43.!40(2000) provides In part

(a) Payment for an abortion will, in the 
(SspdgRiwĝ s discrcftioop be covered coder 
Medicaid if tha physician sarvioes invoice
Ia aaaa—̂aaaIa J  L |, , ■ A A* 1 J8 til A# #Van Bcooropcoita oy ccnincetion uuk u#c

(1) Ufo of tbt mother would be endangered
IPellA AAAAAAA Ĵ MftAM aÂaIaa *A Î AHA* Aaif u»f pregiuzicjr were cmtim io icoUp or

(2) pregnancy is the result of an act of rape 
or incest

The range of women whose access to medical 
care is restrictad by dts regalation it broad. According
t o ■nAiluMl AuldjnAA nAni it 4 - 4 Si* lit*  ajumSmeuiou evicience provuiw 10 ore superior coun, 
some womeafnrticdariy those who softer from 
preediting health probkms-ftce significant rides if

ILaA. AAAAAB A ^ aLa aL ■ A* 7 A — A tUaMAA Mdllk |HaL a A ■ Aowy ctnnoc oewi eoofitowS- women wnn gtinwi 
ride kldnev folium, blindness, end Meedemnsls or 
wjiiT t̂i§*cwwlltiowt digftcttHttd fey sinulteNQQ? 
convulsions end oomcŝ wben dcir dm se is cons* 
pkceted bv pregnancy. Woman with tens! disease may 
lose e kidney and ftce a Kfothne of dhriyds If dMy 
cannot obtain at itwltmii And wecaMicv in wowin 
wkb «iaia geti anemia can accelMit* foe dJseate, 
hi ding to pneumonia, kldnev Infections, congestive 
bean tenure, end putmonety conditions tuch as em- 
fefihtt. Poor women who suifor from conditions suck 
as cplkosv or btoolar disorder foce a particularly 
bratd^dttMMPa as a resalt of DHSS*s ngula-

own itim as or othsr symptoms can ha highly dan- 
gsruus to a developing fetus. Without fondlng for 
mtdkaly oscttsuy obotriooSg pregnejg e o s o  crbb 
these conditions nest cbooeo sbbsr to seriously oo* 
danger tbeir own h t ^  by ftrgffbtg itwHffiirtffRi flf Iff 
m o i tbeir own scJbiy big radcngtr die dtvt toping 
tetus by continuing medication. Finally, without date 
fondlng, Mcdicaid-eiigMs woman may inch an ad* 
vanced dags of p tp a a ^  before they can gnihst 
enough money for in abortion, resulting late ttiai 
abortions pon (hr greater health risks dian earlier

In June 1998 the pMatittrtwo medical doctors 
and PtaMHted parantkoed of Alaska-flied a complaint 
agabut DHSS. They sought to sqjolo anfbtceroent ofZ 
AAC 43,|4Q and abo sought a judgmaat dscbriog 
that foe State's denial of fondfag for audkaHy use* 
esnry Sbottiona violates Alaska's Su­
perior Couit Judge Sen K. Ten pwxad summary 
judgment in fovor of Plaaaed Parenthood. Bated onB||a t4î AyMuLAB*lAjA aIa Âa â ams courrs noMnRg inn itpfDwtcovt f g n  c t  ran* 
damental ... (and] indude the right to an ■bcrtioa," 
'  the superior comt concluded that 7 AAC -3. 40 

impermissibly interfoiee with Medkald-etigfoic 
women's constitutional rights to privacy. BeoeuM the 
tw » idled to n i-nmpfgbn  him tnwrwt for
fob Interference, foe superior court permanently an-
i a I a a J  n U f l f i  -—  e —  sWa  — — —  i . a v —  M a a  a a _journo iflu s  rrom enrorcmg me regunuon so as to 
deny coverage for medically necessary abortions.”  
The State now appeals.

nsip. taffi Hmo stVt / Vat-Sa CVafl.
HuoMS'totu. fcl&M SSL3&2 <Â ks
sm
FM l For part of the time that this appeal
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was ponding, DHSS continued to withhold 
fUndlng for medlenfly necessary dwtiwff[ 
dtepho foe superior courts W extn . On 
PTtneid Parenthood's morion, foe uytriw 
eouit hold a show cauee hearing to detennins 
whether foe Department wet fat contempt of 
court. The court head DHSS*t dafan that 
funding nei uotvdttelt) and dotaimiaedp 
after a "struggle", not to hold foe agency in 
contempt However, foe court timed t  new 
tqfuncaoa to reiietue me terms 01 me nrst 
inunction end explicitly direct duR while 
DHSS retained discretion over hr use oft*-

1b BWjhieLf mBBeUBB atoiB JliM W cne ■■ trU c n n u Q g i  gwgBKR RraBflECroj^g

fonds available to pay for medically neees- 
svy dbofthmt Tbe parties on appeal pro* 
seated records ftom there pcoceedirss sadJJM a — A—A—i |,rttrtn-aoamoaai remea onciing.

*908\H. STANDARD OF REVIEW
HII21 We review e grant of aummary judgment

Jj, JMAB iBBBB̂ BBMe luBBBB̂ B# BabUw QOYQi P M i v l l " * »  Oiga tH flH W H n rn *  n ) Q i | |{ g | | |  np

"determine whether foe parties genuinely diqwte any
b̂bŝ ^bI t̂ ABa Aftforo&toi siten n ^ m i  SBCQI flfnlr II IKBi WTlVUvCo Ml® lUNIHVtCu so d s

^̂ bIaIb n̂BAB n̂maUBB IlftVBMBBS — — A BeBBSBB — vendue me moving pony w jUQgmeas as a in sum or
law." On questions of constitutional btw, we eieo 
apply our Independent Judgment/**11 We n u  affine 
the superior court on any ground supported by foe
record.^

EM2. M.C r Nmlhtm.las, ML. I
p M f f l  6 7 ^ 7 4  r e  laden XWWl

EMl«S«Mfai», Dat't utMsume, 
Ahminlls Bm aaat.ijuaruiPtL 92LBJ4 
2K,2W (Atoha.lW I-

KM 4. SeeJim es >■. 936 l'.2d 320.
523 n. 2 (Alaska 1997); see olio Dlxtm y.
flfrflg,.H LJL14J.ift^.J.i.Zaji..iJAte8la
19871.

IV. DISCUSSION

A . Tht Challenged Regulation Violates Equal Pro­
tection.

[L  By providing health can to aQ poor Alaskans 
except women who need abortions, the challenged 
regulation violates the state constitutional guarantee of

2SPJ4904
(CRe Mi 28 P Jd  904)

t o f f  hmSS wawS a h Sfocge
program for foe poor, may not selectively deny nec­
essary cmo to eBglbie women merely bereuie foe 
threat to their health vitas from pregnancy. Became 
a s decide this case no stale <™«iiviniil equal pro­
tection grounds, we do not review the superior courts
^ L t o B t L M B B W  VT_k  M S b  e | i ^  BAMpnvecy-witq niiuig* wc w  nose* nowivw, um our 
tnalysh todey rtosoly parallels font applied by many 
of the ftfiaen courts foot have rejected similar re*
a iB l r o l iM B  N . f t  a  SaL b a b b L  J ^ B ln t B A asmcDons. * Amwip  ovncr coiinr occisions neve
^ M ^ B  B B  B  aJBAUtoA B B  B ^ u AIb ^ I b B b I  —  A — 1rtstcu on •  variety or sons consnrunotifti prov«stofts»

b BA^b I  B B B B A tS u A f^^B fltHVIUUMIK WhHH DTwlSCUOD* C D n||]Q l||Q U |
equal-rights-for-women flemri/^1 due process/^® 
and erivacy,isi* foe uodartyfan lock has been foeJ^A 9 — M ̂  ^  *— AW AW toU W ^g  AWtoAA FB̂ ^W W W

same in dttitiwi after dt*Hftn* *[W]ben state gov-

tiOQ. and teewfay of foe people in providing medical 
care for the boot, it has an AhUwriiw to do ao fat agFBFBFB J ^A ŴBA w A A B S F  ^̂ Ûf B̂ VF UfU

neubal tneanv so aa not to btiHngs open foe coned- 
tutioael rights of  our citizens." ^  As the Massa­
chusetts Supreme Judicial Court observed, foe con­
stitutional orindnle at Issua is w«hiiifa>BBe« “It u 
ekaentvy foat 'when a State 4wMft to alleviate
A B B U  —m i L -  & B A tflB lllaA a  * f  B B B A A lA i L a .  W fo ftfo  B H H A tlL lLhBsome oi ne iwasiiips o« poverty uy uw pro via mg 
medical care* the isgssi {q tehich it dispenses best* 
fts is subject to coosthetionel Hmitstions.' -DU Th, 
Stated spending discretion is Ibnilod by the coostitu* 
Uon-"twJMIe foe State retains wide hfotnde to decide 
tbe manner fat which h will alloeale benefits, k may
f i n *  b a b  b b ISm I b  « | i | i | iH a c I m I a. ■ A n  bT I i  ,  ^ M « la A tnoi we cnnTa wmcn otscrtmmaiuruy Duracn me 
exerciM of a fundamental right" ̂

l~S 3. Alaska Const, art. 1.6 I.

\rblLSeatupra nota 2.

E M I See. eg , ftdL. SL—Midti&-JSl 
ChulSmbp-. m .  US .. AaUJH.111-5S 
L28&; R u d u a -ltm n  \.Bnm u JU JU , 
a L iig JU d i2 ?B 2 H 'i7 Jjg 2 ); Chaasd 
VMti’.thimil M'n r. Uimimat id fliwm 
Bum xvi-sjf.fevgW L «  0r.ABP, Al. 662 
? M . m  1237-61 U983A tffd  on other 
jnmnds. W  flL .lfi. M IP ilL ft? QWJt 
see also Committee to Defend RennuL Rtolu* 

Cal.M_232.172 Cal.Rntr. M6.
a f z m iim h -

EM I See. ep . \*» Mcxko Rloht in 
Cfaffffc'Vlffdf, *', jafefoMt 136 N.Ma.7W.
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973 P.2d ML 830*57(1998k Do* y. Mahur. 
flSAtMlllflbtt.

EMS.Sn; ay, Uatx fktttim, idJdnhk 
dJ3a*JU .M ». jB9MA17.Afca.JIZ.
398-99 11981): Do* v. Maher. 315 A.2d at 
[46*57.

FN2Q. See. «f. itmta pT Mmssrn r. 
gaacJfett N.WaU7,2fr32LMInnl?m 
irmm’s UsahtuLlL otJL. fa . /ae-v. 
fiutmtotn 191 W.Ya, 436.446 S,LM « t.

FK21. ftmeofoftt 446 S.E.2d W 667: sue dim 
A/i ot. 172 Cil.Rptf. 866. 625 PJd t  78l 
(addressing the sorrow question "whether the 
slats, having enacted a genera) program lo 
provide medic el services to tiie poor, may
— * - -**--S-- m llH ip t ii *- A asi ajLMwcnvtiy wmDooia sttcn dcdcikj irom oin- 
erwise qualified persons (wcauee such 000-

Oi prOGTUUrV CIKHW m 1 m T  wYllCI) uiC
stale does not fkvor and does not wish to 
aunporf and holdte that it may nock 
Came. 542 N.WJd at 28 (defining the 
**relcvsat taaufay” as "whether. (ravine 
d®cs*d to puticipMc lo 0 oudictl ovistMWO 
piOffMip ibe ilitt may ididivtly txchdt 
frwptuchbtiwftootiwrwiKctifibkperiom 
solely haeaase t̂ rsĵ  make constitutional 
protected heitft case decisions with whkh 
the state disagrees," and concluding that the 
state may not); ftm . 4MAJd J>1 931 
CIWJv Isold tint the Stott may not Jeopardize 
the heahb and privacy of poor woman by 
excluding medically necessaty abortions 
from a system providing all other medlcaiiy 
necessary care for the indigent.”); bthn.m. 
T ti g g g j g  ncjourts vep wrejy require 
th® ÔWRIOIMIt bud )t$ citllfftf fflpyclw 
of their constitution] rigta— But that is not
» sav that when the Denartnieat elects to•. n ^rer p poS prrrrH w ^w r ^w^^rvw  rw

provide medically necessary services 10 in* 
dfgsnt persons, it can do so in a way that 
dftcrlmbmw soot® rodpicQtt on
account of their gender.” ).

E m  U m -iX l£ £ 2 & .M L m  (quoting 
■VMsti /K  4BLS, W J f l - m m u

m u . id

Altdofi cftmfityttenil oqosl protwtiffB d®u®® 
rosocNtt®® **®qinl owtiMttt of tbow slioilvly ibMl* 
ed;" it protects Alaskans' right to
HoiHUscrimiDatory aMMNflt omwo robustly b w  tbts 
dkt Metal equal yrftttftten In amlyzbq a
challenged tew under Alaska's equal protection pro* 
vision, we first determine what level of scrutiny to 
apply, using Alaska's “sUrfing scale” standted/ 1̂ The 
"weight [that] tifrH  be afforded the owittitutiriw?
liHi/ivii n|Msgggu py SDH GDUIvDnpU wlSmdeliwsH I* iHQ
most bnportmt variable far fixing the appropriate level 
of review”  Second; we examine the States in* 
terests served by the chaileagsd regutetion.0*  If the 
Duraeo piacM on coostnutronai ngnts oy inn reguta* 
tion is minimal, than the State neea only show that hs 
objectives ware legitimate for the regulation to survive 
an eqaal p rrttttiffi chaNsnge. ^  But if "dm objec* 
rive degree to which the challenged legislation tends to 
deter [exercise of conetitntionei rights]" Is 1%*

dial tame unless it serves a comnetlias stars iatsr- 
m P *‘ Randy, if the State rhows thnt he interests 
jmtify burdening the righrs of chtesns, for the regtdn* 
tion to survive constitutional chaNcnge the Stile mutt 
demonstrate that the miens it his chosen to advance 
those goals are wdMhted to the ends, and diet Hi 
goals could net be eccornpdihcd by less restrictive 
rnsens.,>w

E*2i rifttMtf Pm ifo A a m m t Ctv »'

FN23. See State r. Atnhtmv. 810 P.2d 135. 
J3Z(Aieika.l2£D.

1̂ 26. Sat MottauakuSiahiHi tUmumh Sek 
Util. v SidU. 931 PJd 391. 396 lA iftia
j m

HSm.7, Id. (quoting Alaska Pucitlc .4 \su>ance 
Ĉ .._687 f.24 at 369L

FN%8. See Id; Statu v. Oatraskv. 66" J>Jd 
118*».-1192 (Alaska 1*7831.

FS2SL Set A£
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E m  Hffartg fariflc . teficatfcr. O u B Z
P.24M27I.

F \3I. a t  AtowtmfaArimu Bamuah Sch.
Dto/.. MJ PJd at 396 tg—ifc.. JAtA. />*-
iMcAaimmce Co.. 607 P.2d at260.701

FN32.Sre fat *396*7.

U1 The regulatiou* issue in this case affects the 
cxdvof Of m coMuwuowi rtgm, mo ng» 10 repro- 
ducti* Swdom Therefore, the n p U n i it 
subject» the mo* seeichbig judicial vcneiny, often 
called "acttet scrutiny." ̂  We have explained te dm 
put A * such scrutiny Is appropriate where a chat* 

OOOdflWNtt oflfccts t̂kOMkOfllOQOri |̂ a
chidiof t̂Hc oxooo{oo of iotinote posoosl 
>B TMa comt bos specified that the right to repro­
ductive ficedom "may be legally coostwtecd oaty 
when die constraints ire Justified by o compel Hog steletalMMai — — J S-̂ - M̂aatalttiA HUMaA o-a _ J— .micros wo no less luukuvf ninos could mviicc 
dwt interest"

EN33. See ValUn Horn. Ass'n v. Uabfi*
Coalition tor CThAc*. 941 PJd 963.96X9
(Alaska 19971.

E m  Set ftgfr V U nrvtb\ W  P2A I >84.
1192 tAlaaka IM3).

FN33. Id.

E m  i ff/fry H a v u m  LM.H m

JwHcW scrutiny of state acdoa is equally strict 
where the government by selectively denying a best* 
cfit to those trim exercise a constitutional right ef­
fectively deters the exercise of that right In Alaska 
Pacific Astwanc* Co. v. Brown, we held the State to a 
“very high" burden to justic e statute that reduced 
workers' compensation benefits paid to wotkan who 
exercised thakr t̂mtffuwhfflsl right to leave the
mOroOro i.V tftfa auiaaliulatl aWa# a |uwm. wo coociuocq ms* me covientM itguiaoon 
did aot me* thb high standard and thus violated equal 
protection. Uka the regulation *  issue today, *910 
the challenged statute in Alaska Pacffk Assurance Co. 
did not foehM Individual exerche of constitutional 
rights; rather, b limited the government benefits dis­
tributed* the dan of Individuate who exercised th* 
right 1r As we explained in that case, we look to the

2SPJ4904
(Cite M :2tP Jd  904)

teahwerld effects of government action to dstatmiue 
the appropriate level of equal protection scrutiny; 
"The mmMw* with which this court will view in-non* n̂ŝop̂ênter —rrtss v̂̂stens ŝ no vntetes ^̂raeo v̂ôr

*>» mo otjocdvo degree to whid) do dultenjcd tops** 
tetion tends to deter (the exercise of those rights].”

FN37.687 P2d at 273-74.

FN3S. Sat HL We have rince applied tnoro 
relaxed scrutiny where Itjha infringement 
on (the] right to travel is rotetively smal and 
would not be Ukely to dater a pereon ftom 
mtve6ng."Cbar^y Mikl flrpVnfftwaa* 
m  F,2i 1123 .113 1 (A h rti-iga- totitis 
case die likelihood of deterring excretes of 
the right te very high: The Stated own stacis-
OCX in f f  i n M in m e  n i  Eilfi 1stg w n t w  trxvawrvwvw w» M̂WHroe wi •••* ê wrw* wwwee
fedirite that, uadar the cballangid ragula- 
MOOp some women win ntve no cnoicc dui 
to go forward with dm pregnancy." We 
therefore follow Alaska Pacific Assurance 
Ca in applying iu let scrutiny.

FN39. See 617 P2d at 266-67.

FN40. Id. at 271.

($1 We reached a similar conclusion In Alatka 
Ocy Coalition v. SuUfrm bolding that the Munici­
pality of Anchorage could act constitutionally with­
hold a public benefit baaed on a potential recipient's 
beliefii and public expression.-^ The municipality 
had undertaken to pubfisfa a guidebook to public and 
private organizations in Anchorage, but excluded the 
Alatka Gay Coafition ftom the book.**5 We held tint 
this exclusion violated the Coalition's '•f rrtthtrthiBtl 
liable to coual orotection under the law. '  ' We ex- 
phrined:

KS'41. 378 P2d 931.060 fAlaska f f o

FN42 Id

M W

When the Municipality decided to publtefa a limited 
informationai guide to public and private local re­
sources, it did not thereby assume the obligation of 
providing space to every poesfote gro«p.~ Had the
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Municipality deleted groups st random or wed cri* 
ur it not related to the nature of fee portfettiar or­
ganisations, conrtitutiocsi violations may not kwt 
rrarttvtl In M hIh  tbt A inks Gey Coalition n
lyUHitMB m MaHm O j| m |Io<I |WiO MMO aauag ||L anowever, npptuvti flcniw um ^oop pCtCU w 8 
poDuc nmina pun wwy on roc nmn 01 to on* 
IMh* In to doing, thoy Violated appelitntfi count* 
Mntofuii ngno to »♦» t^oai prottcooQ i mw tut 
law .^

HULM
01^11—1» m Iba LuUkat AAAA At- ̂  aLUa*attniKofiy, m mt nuxam cm , tut ouuci ooofr 

now do not depend on whether tfat Sant fan under-
IaLm  Oa HMajiilA I |mb|,1aaa |u m |t || AOaft MAutaM Am a llvbmch iv pmvtw Ih h iu w  nrmm v n  i n  vivta iv in
poor Alaskans. Rather. DHSS is constitutionally 
bound to apply neutral criteria in allocating health can 
benefits, even if considerations of expense, medical 
feasibility, or the necessity of particular services oth­
erwise limit the health care it provides to poor Alas­
kans.

The Stata argues in tfab case that El does nH pro­
vide e l necessary mtnHoal care to irat i f  "♦ Alaskans. 
For support, it dtes 7 AAC 43J85. a regaistkm that 
excludes from Medicaid coverage such services as 
medically tatnseassasy inpatient uuatmont, ^  beau* 
tiiying coaiwstk n ip ty , ^  and transplants of or­
gans other than kidney, rnmaa. skin, and bow mar* 
row.Di®Tfcls rstuiadoa has mu bean cbaleogsd, aod 
the (mw has ah bean thoroughly briefed by the pan 
ties, but fee restrictions appear to rotate to mufjtrl 
necessity, cost, and feasMity-eR politically neatrai 
cnwwu mmi spcDCUQg limits xm w m  to me 
cojtftitwticftil toot nfyttl by the State's denial of 
covh n  ter medical Iv itftffttwY abortions. Am the 
United States Supreme Court noted ia Shapiro v. 
Thompson:

1M 5. 7-AAC -3.38.V 2 t tfiLJQ. i l l )  ,fe 
-L2J-

h M 6 .7 AAC 43.385(4).

FS47.7 AAC 43.3R3( 7 l

We recognise that the State has a valid interest in 
preserving the fiscal integrity of its programs. it 
may legitimately attempt to limit its expenditures,
m iL a S L a a  f i f ,a  n«> ii I I  r  a a s la tA A A A  A t i l k l t *  » ■ A i l  n  A ----wRtmer iot puoiic bisistance, puoitc wuCmkw, or

2SPJ4904
(Cita as: 3t PM 904)

any other program. Bh  a Stms nay nH accomplish
A iM i l  a  ^ a > I a u L I I a u A L —A a b a asucn ■ puipoic vy ui via sou* uistmcnocis occwtfn 
drnns of to ettim w.^

EMg>agtVAg!i.ŵ  »,&cma »
LEdJd 600 f 19691

USa Alaska Pacific Assonance Co., Alaska Oty 
Coa/Uh o  establishes feat under Alaska's equal pro­
tection provision the gDvmnMut*Ml may dh alio* 
cite state bHwHip 90 n  bp dctec oitfaccns' exercise of 
consthational tights*

In feis case, ft Is imdisputcd thH 7 AAC 43.140 
deters women ftont obtaining abortions. The grata 
Itself stated feH <||- |»^|7|  public animate fer 
medically necessary abortions would causa Shout 
thirty-five percent of women who won id otherwise 
huva obtained abortions to iastsod cany their prig-
—bhbI—b a a  A ^^AhtSA  bL a  e L ^ ^ s A  Aa  ^ L a ^ aBtBgawid tv HI 18a 0CSX1{R* ulv dQvIBN W8B( lO Wide
brchb Under Alaska Pacific Co., snob a
restriction warrants fee highest degree of judicial 
scrutiny.

In the seminal Shapiro v. Thompson riecisloo, the 
United States Supreme Court also strictly senrti- 
nissd-aod uHbuaCDly held uacowtitetiouabateta pro-

Â A BbA Sa  a I sI a M A  L b a b J  B AHI lariai T"ffT 0911180 Ufliyl H? (O CIumhI D8SCV OH utvu
b a a a a Ia a  a a a ^ I L b I ^ a a I  — V — t .  B -  l J U j  — —. t .--- — MvmM Virv vi VwrHHUilvflwi fiWiQ, 11*111"
dated inie hrwatfaH denied weHhrebeoefiti to penoos
BB^Lab I ^ A b  | L b  L ^ bI bj I  t ^ A i  B M  bm I i L ^ A  | L b  b B bAwho obi oorea mo uwjvnsaicuofl wnom me pm 
year. Tbo Com (bund ttat Mthi prohibition of 
benefits ~cretiso a dasrification which cowtiiatee an 
invidious discrimination denying [new residents) 
equal protectioa of tba laws." The Court bald feat 
stales timid not a w h fe ta lb  ^ ||nf tbahr bmtflit 
pMgreme to daw huadgrstioo flam other statst: M|f s 
law hat no other ourooto than to chill fee aaswtionâw ŵa smr wearer prwprî â wr ê ^̂n rar wSrt-e n̂ s rtHrtte trtrti
of comtitetiooal rights by penalizing those who
-A B B B B  Aa  a m A ^A b^ A  #L b ^ b  aL b b  l i  i | b |  m  b A ■ a A Ib ■ b b b b mCflilOSv IO QftlfViS* ingJn, IIHii 8 1IS 1 pmiitiy MJS&vlf"11
stitutiooal’* " '®

>M » 394_L.S. 6 8. *9 S.CL 3 » t 23 
LciiuU 600 C96V). portly rw fi on other 
gnnmds, Sdtfim JmfatLi 11,S.. tf a 
W KL..-3* AQ». 1H2. 39 LftUd 662 
L124J-

^ s * u u ( a j m 6  L J 22-
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PN32. Id  at 631. 89 S.Ct 1322 fbMnrol
uuuuKivflS ifiiiHiutij iincnniM) in onnnoij
(quoting LnRttd StM i r. .fortoffft-390 UA 
370. 381. 88 SO . 1209. 30 L.Ed.24 138 
f 1968)1. Tide precedent was not discussed to 
the U.S. Supreme Courts bur decbioo, In 
Hants v. McRae, that toe Hyde Amendment 
was permissible under the federal constitu­
tion. 448 U S. 297. 100 S.Ct 2671. 63 
LEd.2d 784(1980). But fat Koflfr HaepM. 
wo explained that Alaskab brooder oooiiltu- 
tional protection at tiroes imndates patting 
ways with federal precedent. See 948 P.2dro 
969. to that ease, we ipjacted the pbralhy 
OpbdOO P f Planned Parenthood v. faw r.
m  LA g33.171-7LJU S.Cl 279,1. 129 
L E d ^ 6 74tioo2).lnorttriodecbtatiwta 
woman’s right to an abortion b ftrodaiwentsl 
See Valiev Hasp.. 948 PJd at 969. We bow 
join the majority of state courts iacondodhtg 
that tbe federal Suprune Courts deebfon in

oar stole constitution.

171181 Although Shapiro and Alaska Pacific As- 
sanmeeCok applied strict scrutiny to reject restrictions 
Iflca the o— at issue far thl» cate 7 AAC 43.140 would 
bit cqqoI protection analysis mdtr any steodesd* 
Under the ngiiMoit, the State grants needed health 
care losooie Modicakta! igible Alaskan, but denies it 
to othm, based on criteria entirely unrelated to the 
Medicaid program* pwpote of feinting uniform and 
high quality nodical care to all needy persons of thb 
stated- Tiros, even If 7 AAC 43.140 did not affect 
constitutional privacy rights and wa appliad oar nost 
deferential standard of review, (he regulation still 
cooid not withstand e(pi) protection challenge* Hsdtr 
Alaska's rational basb standard, * '!>i differential 
treatment of shnibrty situated people b permissible 
oo|y if the tBstiactkm between the persons "restfs] 
upon some ground of difference having a Mr rad 

to dii object of the legislation." 
>!* DHSS provides necemary medical care to all 

Madkaid-eiigibie Abskans except wonwn who 
medically require abortion. Thb differentiai treat­
ment lacks a feir and substantial relation to the object 
ofthe Medicaid program, end therefore violates equal

21 PJd904
(Clteast 2S PJM 904)

FN33. la fee “Propose” section of fee Med­
icaid statute, the legislature “decbre(s) re a 
matter of publk concern that tbe needy per* 
sons o f thb stale receive uniform and Ugh 
quality medical care, regrodlesi of race; age, 
wtinflcl aright, or tnrefttnk standing" AS 
47.07.010.

E&tt, See Sonaemm v. Knhdn. 790 P

basis" to describe lowest standard of review 
under Alesha* sliding scale).

EM L hxtom  r. M2
(Alaska 1976) foactint State ». HV/to. 316 
P.M 147 144 «AIbAb 107Sl\ Itakson cs- 
tabfHhe s that Alasksb rational basb review b

■Ib m WaIB ill an pLa 2 (b IabJ  BabSb.rawc rigorous umji h w  oi vnt untico a toc t 
Supreme Coon. M

PN36. Wa note that the United States So- 
presno rwfcchod tiia oppoohc cofttiuiton 
raginHagilM onaloyras ftdaral la
Harris ». McRae. 448 U.S. 297. 100 STl. 
2671. 63 LEdJd 784 (1980). However, a. 
noted above, M wil rational basb review be 
bss rigorous srondroti Am Alaska* rational 
basb review. See Isaksan. 330 P-2d at 362. 
Wa haw exptiinad that AkaWa broader 
comtitutioaal procectioa a  thuca vaaodatee
bbaaIbb  toWBTO ALitllt J ^ I b m I j — B b #• __pwuPg woya wius rcucnu pifCwUHt aw 
M tttH m to l. M l P flfeW .T ha United 
Stato  Supreme C ^ ta/fo rrtir, McRaeiU 
apt consider the discriminatory aliocattioa of 
government benefits cases, Shapiro r. 
Thomason. 394 C.S. 618.634.89 S.Ct 1322. 
22.iJEdJdj629 ll86?J and United States 
Denurtmeat o f Aerkitliure v. Moreno. ^ |J  
U L .m  93 -S .q 2821. 17 LEdJd 782 
(.571). dbcussed in thb opinion.

*912 Tbe United States Sapreme Court reached t  
similar conclusion in Shapiro: although the Court 
invalidased state* differential treatment of simibriy 
situated welfereredpieati under strict scrutiny, it abo 
noted thst the differentiation would be deemed "bin- 
tionel and uncontitutionaT evea under federal ra­
tional basb review. v  In United States Department 
o f Apiculture v. Moreno, die United States Supreme 
Court fajvahdroed a similar restriction uadar rational 
besb scrutiny alone. " 3 The Court found no rational

C 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



LaAM Am ■ *!— — -1 -*   - - b —qum vnr h vnym ngriyilDaa lODil MISIHPi u3 UusIHBQ
AÂterfA aVamJ  a LAMMhAlJi Xfc Agfa â̂âaponojn who sniiVu i  nouscnoKi, n qvhoii coo* 

eluded that the statute violated equal protection.̂ 25

FN37. Sluwins 394 U.S. «i 638. 89 S Cl. 
1222.
FN3S. 413 U.S. at 538. 93 SCI. 2X21.

FN39. Sat k t The Court noted legislative
a awry dnikimiIK wnjucsiKHiii jgjsx̂ sii to
mclode “soFJcalled ‘hippies' * y  ‘hippie 
communes'" from foe food stamp program.
Id  at 334.93 S.Ct 2821. But it conchvted:

Urn ctw B fid  fhtf Iflprtofl dnrty c10- 
not bo sustained by rolhtcscs 10 this con* 
yegytorwl Foo IF the coostittt*
tjontl COQCCptiOD 0f pKSKtiOD of 
foe taws" means anything, it must at foe 
vety least mean that a bare congressional
ilMlMk In LmM M A a H a lM u lu  ~---a tow  co whui ft potmcjyjy unpopular 
group cannot constitute a legitimate gov­
ernment interest. As a result, fa) purpose to 
dbcrimioatt against Mpplw confid, in and
a A  I m a I A  m j I sL a m S M f o a a e a A  4a  t a a ^ b aof rsoit ana wimoai rticrcnct to pomt
t A j lA A A A ^ iM e t  — — — — .«t — — |a i&b a..lat- RlOvPDliNSRl vyUftnJCTmfroflr Ml Wlv PUUHv
interest, Justify tbt [chaUsagsd] amend* 
meat

flLlL.afc32..1i. S S l J&IJI (Internal
quotations entitled, ttrfid attssadofi added)* 

Lower court decisions have applied this principle
| a  b*a*Aji a I I <1 notlflA A f  Î aaIaL AAM LAMAdla* — — -A — — **CO mBv# ailirviUKfTl Of DOftllu CV6 DOOOXflS* BKI vOfu*
eluded that “classification (unong recipients] must be 
based upan some difference between foe oltseet
M f t l s l k  | a  ■ kA a e laA an  a*k M a a aA jiA A  A>a  m | | | a ) |  | V a  I a a J *wnico is ptrunens m mt purpose tor wmcn ins isgis* 
ladon is detigned." ^  A California court found foal 
foe state violated equal protection by paying for at*
I a a j I a a I  a a i l  r i f i a *  W tt  a a a a i m u  a #  a U o o I u  a a j !  W (L * jI  a L Ilenaam sorweas oy spousas of fJotny ana oitno axa 
recipients, but denying payment for the same services 
by the muses of otherwise disabled aid recipients. 
4  And New York's highest court hold that equal

a a ^ a a 4 |a b  - J -t—B — A _ Bi.tnfB *t— B M.protection was vwiawo oy a sxaiwc mil cntcnvtiy 
providefd]... fort foe aged, disabled, aad blind art 
entitled 10 It*  public mltte**** other needy 
penons.” -J

fm  It e m x  .VattL22.gft AM.Mife

2SPJd904
(Ctteasr 2tP.3d904)

371 99 Cal.Rntr. 410 (Cai.Ann.197l I 

Ps6i.Seeid

E tfi. tor fc Smith 42, h.YJd.,423., -HB 
SLY AM 221. 352. .373 IS.E.M 247, 248 
<19771: set also ffftftg 7. ftrtft SSS FM  
1 149,1Hfrtt («  Or,19771 (Hading equal 
protection k m  itdSdait so atppoit ĵ orio* 
diction, bite not dttidfag on equal protection 
grounds, whsie rsmtdial eys csn was 
available otty ifopcnonfe visual bapobmcrt 
wiulted foom aye disease or pethotogy); 
Cam* o f Oran***, hransca. 67 CeL AntUlh
221. 337-31. 71 g il f t lrM.Wb (m i)
(fbuSng equal protection violation where 
powoti supporting noocnrtodtol ddldKo 
cehmd different benefits depending on the 
children's eligibility for AFDC); but see 
Macaw r, flrw r. 70 Qti.Aw.4lh J K .  
U M 1M  CARW M 12 (19991 (roalyxinf 
tw>t regulation as in Cotmty o f Orange and 
finding no equal protection violation).

DHSS’s deferential trtatmant of Medl* 
Gsid̂ dfglblc Afadkaw viotatos oqual protection under 
rational bails review as swttv as it doos tmdar ttrlct 
scrutiny. Uadsr any atandard of review,“foe Stela may
n f l ,  I a a h m m I m a  A a  L A A le lk  —-— j  a b L |A A 4 1  a W a A A M  tk U k M A A001 joopwuiBO bo noum ana privacy 01 poor woman 
by excluding accdicelly necaimy abortions ftom a 
system provkBag all otbar medicaiiy necessary care 
fortbelndifsnL"R‘lU

ENdl Rbtht to Choose v. Bvrm. 91 N-L 2X7. 
450 A Jd  933.937 (1982V.

Because 7_AAC 43.140 taftinges on a const!tu*
,1 a J U | | |u  f ly M ^ ^ A e ^ l  j t , A  C M a  L a B A ,  a  L t  L b, buonauy pnxecma interest, toe state ocaro a mgn mu* 
dan to Justify tha regulation.*̂ ** Unless the **—t as* 
sens a compeDfog state interest, the statute wfll noc* 
cssatfly foil constitutional scrutiny. ̂  The Stare has 
fldlad to demonstrate such mi Intern B in this cast, h 
primarftv defends 7 AAC 43.140 an *913 the pounds 
that “medical and public welfors interests..  are ssrved 
by foe tegislaiurefc decision to food childbiitlt.** But

■ A M a ta e lfW a  j I a a a  a a *  b b | a 4a  | a  a  A -  - L  t S JA  t ^ LUlO Î DJftQOR yOQS jivK FOfUO 10 nHWItrff {Of CQIIuDiTuL
■rd foe State's dsdsioa to ftmd prenatal care end ofoer 
pregnancy1-related services his not boon ehaWsngsd. 
Indeed, a woman who cattles her pregnancy to term 
and a woman who terminates her pregnancy exercise
sL a  a a a b a  d t r M lA M A A e a l a tA ^ ^  4a  ^a a ^mbI .  b^baXb .a  a L a I a alog ggijjg iwQQgiiivuuH nscm 10 itiiMvoWHiTf vitcrivc.

O 2013 Thomson Reuters. No CWm to Orig. US Gov. Wotks.



/MsskflTs prottctim cliutt don not ptnok gov* 
ofmocntft] ^UxriiniiiKtioD ftgftbuft riitiff woman; 
must bo gnutod occoso Oo stotc Hnltb com uodn (bo 
wno toran os any sbnUorly oHnoiod ptntHL Tbo 
$M A  undisputed interest in providing bcshb can to 
women who carry pregnancies to term has no effect oo 
too o u u i iiTOfwi in pTDVKnn| mcaicoi cart to mcu*
t —- t  J  - I I —10.0—   -------- —. .« .L  f t .  ■ t -  a a L L  . a  ■■■■■■ —  — -1----scauKiigiDit women wno, ror pooim itasom, rmpist

EMH. See Klalamako-Stalma Bonteah 
School DhL a. State. 931 PJd 391. 396-07 
(Alaska 1997) (ootHnbg Starts bwden for 
Jurilfying regulations); YgllvM im  ritril ft 
Mtti-Su Coalition for Choice. 948 P.2d 063. 
m JA Jlfol_LK 2) (“Since foe right bfeo-
■Aa m a a I a I  la  a u a a a a A L aoamonai. u unnot oc inicncrto wmi imicss 
foe interference b justified by a conpdtby 
state interest").

FX65. Sac Atonmiiska-Sieitna Bttneah Sth. 
Phi.. 931 P.2d at 396-97.

Tbo State ibo ooserts on InttrtK in minim izing 
booltb risks lomotbor and child, and mbmtethm (boot 
ImcfMU om often oloooiy alionod* But tboso imomste 
am not aliened in pisciotly tbo obuatioo comoaî ond 
by 7 AAC 43.140*1 Medicaid exclusiQo: whan png*

aU..—--- *    — A  m a a a a a a I a  L a a | | L  § * ---- *  ( L a  I  (  Anancy tnreaieas a womava noaan. unoor mo u.s. 
Supreme Courfa analysis in Roc v. Wade, foe State's 
intsnst in the life and heakh of (he mother is para* 
mount al every stags of pregnancy. w  And in Afes-
L a  t l f a l L A  A A A A A  a #  § L a  A a a j | a ^ a a 4a |  a I a ^  A — ----—a .-------Mb |t|no ocopo or me nflHsamtniai ngm to on aoor- 
tion... b similar to that expressed in Roc v. Wadi." 

Thu, ■WtwMgfc toe State has a **gWwf*r intsnst
t o A A ^ A ^ t A A  A  AaJaaA A *  A A  A a |a A  J a a a  | L a «  t —a    -Aprowcwig a mtts9 at no pomi oon mas intevott 
outweigh the Starts interest hi foe Bfs and health of
ISC “*rmHnl wonun.W. wAlfWfW ■ ■

FN66.4I0 U.S. 13. 163-64.93 S.Q. 70S. 35
L & O lH LC lSm

£S§L Vtdhev Hiunital. 948 PJd at 969.

ir'ML dccord Bvnw. 450 A .2d at 933 
(holding, based on Ao* that "at no point in 
pregnancy may [foe state’s interest in prolec* 
tion of potential life) outweigh the superior 
interest in foe life and health of foe mother”).

2SPJ4904
(Cita as: 2 t PJd 904)

Because foe State has net asserted an Interest 
mffhhntfr compelling to Justify denying medically 
n aefsfyfffeto—wwr ’“hfrnttd vfrwtiwtL'vtnttd 
not consider foe means ends lit of foe chaBoofsd 
regulation. We conclude that 7 a a c  43.142 vioiatas 
equal protection under fee Alaska Constitution.

B. The Separation o f Pcmrs Doctrine Cmnot Shield
W iK Q W m U tH fm m  L fg & U K iQ fL

L2i The Statt argues that by hokHog the Mefocaid 
program to constitutional standards foe superior court 
effected an appropriation offends to violation of foe
M 4 k A A A g |A A  A #  A A A B fA M  L a S r t iA A A  U.--------->------a #    .jcjjwhwo 01 powcii ociween DranoMi of govern* 
mem. We dhegnt Under AItsWt comttattioMl 
Bmmum of (ovmuemtt Ifct Judicfet bunch *«• hu 
die TMMVtilmdowilb̂  nmdmd (by eo eneure eomptt*
A A ^  a^ | * | a aL .  OSaA  to I a a L arow whd me provtsfons or me aw ki uw ctwcwp, 
tnciwBng conyHcacc by foe legislature,”  £** The 
superior coart had not only the power but the dnfy to 
strike the chrihngsd restriction and any underiybtg

Xo i L m a  . a  m I a I a Aa  a a a !
I f fC s j IbBM jI i  e l K  I v U m Q  M C T m  tO  V Iv h M  C w t lM l im lO n B I

rights; the same defy mandates our decision today.

EN69. M*dimcr. Aleekhn. 650 PJd 33i. 356 
(Alatha \9Vl)r, tee also \torb*n>*. Madison
i VS. (1 Cranctil 137. 177. IJLE^W  
(JKQ) ( “h b emphatically foe province and 
duty of the hHftrfai daoaitmant to sav whatewe www ^ ^ m r v ^ a t  e^^v^^^ssees^wsev one woo^^o

foe law b.").

LIMLU The separation ofpowers doctrine and ha 
compleinentary doctrine of ffeaefcs and balanres are 
impfck in the Alaska Constitution.^ In light of the 
separation *fl4  of powers docarine, we have declined 
to intervene in pwHtfrnl questions* which are uniquely 
within foe province of the legislature. v  But under 
foe same docniae* we "Cannot defer to foe bgbtamre

^ a |L ^ w ^ ^ u a ^^ a.  a P  ^  a j u a a . I sb^ L ^ a a I  aL . L .  a a a m I a awncQ mmngemem or •  coosniunocfti ngm results
fo u tM i t -  —f —a— J . . .  a a u I a a H *  a a - t - S - A t —  v~~ a _ ^ • —  — — _ —tram legismnve acnon ; legislative intent is not par* 
amount when that knout conflicts with the coostitu* 
tion.1 : And the mere feet foat foe bgMatsrfoap 
propriatioos power underibs Medicaid ftmdlng cannot 
insulate foe program feom constitutiooai review. As 
the Caiifbmb Supreme Court observed In reacting
A A A mS. a L lA A A ft^A ft A ^ ^ .mL a. I a A .  j^ a  a L ^ ^ I a a  A a^ J i A  ancftny kkuuui resmcoons on ftoomon ntnatn^ me 
Stated claim would remove aii constitutional re­
straints horn legislative exercise of foe spending 
power;

Eilfi, Sec Stale v. Denere. 709 P.2d 493. 
49d (Alaska 983 L modified 721 P-2d 631
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(Cite as: 2 t PJd 994)

' Aht*l‘l  10,113 ("The separation of powers
iln bAbIw ■ aMiat Ilb n n w f t  —*—— — Ŝ. -wvuhw mm 09 vonswcnw uoog wkd toe 
complementary doctrine of checks and kid*
tatm ryj A toka taftKtotnrfrrf Ssk r.
X M hr P-M 00 im  lAtorim torcv 
Public [Mender Ammcv v. Superior Court. 
^P7H Q 17 OSn/^^lc 107A>

The United States Supreme Cowt receatiy
sUaaMaawJ sLb  g l T | p l » l wjibam̂ b m t A t L ^ensensseq me cavision or povwi wiuun me 
federal system of government. See United
ftiiw  r, fthirrfm . S ?  WA SOL IflSC t, 
1749. I«L M ,M  <29991 ittatarased 
die dnty of coarts to limit acts of legisla­
tion when those acts conflict with tights
■Lbb all - .. p|L ■ ̂ -- »t»- ■»< -**- » a — ̂irem twwiwO im eioasnnnMwqtviqcq
power among the three branches of gov- 
eminent

so that tbe Constitution* provisions wouki 
not be defined solely by tbe political 
breaches nor tbe ecope ofteglstertvc power 
limited only by pubfc opinion and tbe 
legislator!* self-rostrehtt. It is thos a per- 
maneat and Indlspeitsabic ft mare of oar 
constitotional system that the •a* Judiciary 
is sapnme in tbe oipoihten of tbe tew of^f. Batllnalrmme v onion* ion <

UJLJS2 n. 7 .12Q .749 (httaraal
tjootedons tod citations omitted)*

F \7 1 . A a  Ahood r. Letnme td »amen I  w -
tOt. 742- P.M 333.-329 (A‘l»to IWD;

IM S. In /to Htffl,.Aj3!n xJU dbft Ladk 
Hon he-Choke. 948 L 2£SfiL972 (AJtefc 
.9221.

There is no p u tii power than the power of tbe 
purse. If the government can use k to nullify con­
stitutional rights, by conditioning benefits only 
apon tbe sacrifice of such rights, tbe BUI of Rights 
could eventusity become a yellowing scrsp of pa- 
per. ”

F \7 3 . Committee to Defend R ennJ Rlehts

Legislative exercise of tbe approprietiofts power 
has not in the pest, and may aot now, bar courts from 
upholding citizens9 constitutional rights* Indeed, con* 
stituttaal l* y l ratings commonly affect am  pro* 
fiams and fending. Many of the most bsealded con­
stitutional decisions of the past century have, as a 
practical miller, effectively required state expend!- 
tom. In Green v. Comty School Board, the United 
Sows Supreme Courtjwtisred effective dssegrigirton 
of public whooht '•'** in Gideon v. WahmrUht kw a y w w v  eeu w w r o w - -  — ♦ ww im r * w r  Biures Ua

laoiunu lunamg or counsel for moigcni ensmnaj 
deftndsntr, r̂ 2> and in Shapko v. Thmp*m, k t+  
qubad stales to give newcomers to the Jurisdiction 
equal wdftro benefits.0*  In tech of these cases, a

-a— » -> —  »— S J i—^  -« « » a - —jvyjciai occtston upcoming ccoststmonii n|m  rt* 
cpuito stact txpsaomnts to suppon non ngnts, a s  
^poDsododonand Planned Parenthood poiat out, 
th« implications and sopecaiioo of pooasI,,.., U aL L ----- -------*-* L. n B> A SJAbA. - BBb-b-  tt.JIHMT HI m i l  CSX WVNUU DCS wVUmmU u  Iffy S58SC YwlWQ
on other stupect eriierte, such as race, to deny Med-
2bbX|| ŴabGAb KBtlB̂ LkW Â  ̂ bbBteam Dcnems. rouowwg me m m ts argument, me 
cxcludoo of one ethnic group-or inclusion only of 
otboc specified posp§*wMdn legislative Mtdkald 
appropriations would ba hnmueteed from coastitu* 
tioonl review, merely becenee the tegltteiure bad ex­
ercised Its «—«mHbb power. We emsheticafiv selectA iw A w  ■ w w  — a a w  i v n m

sock tctont L ie  die Soprani Court decisions Hitad 
above, today's boidini b squarely within the authority 
of the court, not la spite o i but because ot, tbe jedi- 
ciary* role within our divided system of government.

Q»21
LLdJd7l9(l?rtl.

LN 2i372 U.S.333.83 792.9L.Fd7d
799 ( 9631.

IM fi m  L.S 618. 89 S.CL 1322. 22 
L,Ld.2d 600 (1969). partly rav'd on other 
fromtds, foMmutt̂ Jitnlfltk *115 MJH, HJ. 
ttfc2l, 94 S.CL I3 1L -J9 U ri.ltLM2
usm

fSup AMaM,luetlM SIabB iIaa b̂ bbbbAIbb b# BBiiî Bvor conclusion mat me scpanuoo oi powers 
doctrine supports today* decision is firmly stqrportsd 
by twenty-one other courts timt have considered a 
state* exclusion of medically ——»««» abortionsw * “ **BWWWM AV W»AW»Â f J J WV̂WVtHP
from state fended haabbema programs.' '  The State 
has not identified a single tttte or federal case holding

623 PJd 779119811.

02013 Thomson Reaters. No Claim to Orig. US Oov. Works.
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that the reparation of powws precludes a court ftom 
ordtring tbt strtt to provide squelfendfag for wamtn 
whose health Is endngeted by popupcy,^ Courts 
that have explicitly considered repmmioo of powers 
«4»«n— (o )(fthM|igf like the on* wo teach today 
hove dismissed foe challenges fat no uncertain terms. 
The Maarechneetts Supreme Judicial Court, for ex* 
ample, wrote;

FNT7.Ste.JHpm note 2.

QiZS, A single Justice in •  concurring opbt* 
ion sated dm foe judkiny mny not, under- — - e bIaab — re geS—a.t__me equal protection ffiaBia or Micoigao» 
uhwkuihhi, >munw rogmanve vor
medically neoessmy abortion. tkm .e~ Dm 
fomrtMj/&ifl.%W i. <3f Mith. 62ft 417
H.W.M IK . 112*111992) (Levin, J„  con* 
earring). To our knowledge, bis Is foe sole 
dissenting voice on this Issue.

[WJ* hive never embraced foe propoehion that 
merely been—* n legislative action involves an ex* 
etcire of foe appropriation* power, it la on font no* 
count hnmuaiMd against Judicial review. [We re­
ject] foe *915 argument font either foe doctrine of 
separation of powers or the political question doc* 
trine requires tint result Without tat any way at*^ masIaa B  t  A  lAj. a! bL 1 bbb,Jabb bP aAbtampuat m tnvaoa me ngotiui pvovtocc or me 
Legislature to ooodnet its own business, we hive e 
doty, certainly since Mmbnry v. Modbon, to adju­
dicate a claim that a law and the notions undertaken 
pursuant to that law conflict with the requirements 
of foe Constitution. "This," in the words of Mr. 
Chief Justice Marshall, "is of the very essence of 
JtkDd*lduqr.’,fsa

EN79. Mate v. Sevrctan o f Admin. A fin..
a i .M ln ,m il7  ^ U A  3XL 29211*11) 
(knereel citations otnhtod); see oho Cam*
w uuM JM m iJtH aadJU sttk r, i'm '. 122 
CiLAbbM 122. lll.C8l.Rttr, i l l ,  ,472 
0982) ( "When than is an unconstitutional 
restriction in mt avli***g appropriation, it 
offends no constitutional principle to direct 
fort the disputed payments be mad* ftom 
fends already appropriated for foe seme 
general purpose."); Clink for Women, Inc. v. 
Humphreys, No. 49D12-99C8-MUI37, Slip 
Op. at 12 (ind.Supar., Oct II, 2000) H f the 

enactments vioiata tba state Coo*

stitutioo, dm Court can part relief even If 
doing to means thtt state fends win be spent

h A  A ^ A A A A A  A M A H a IIm , ^ A A A ^ A IA jI  A U  Â Â Bm manner noi expnemy ipjHvvw vy me
ft m t  B  A b a u A  A b b  OIaA  AAftUAdl B —Legislature, i no uwn nos uie power to 
shape appropriate remtdtif end die Legists- 
ture has e duty to appropriate fends to meat 
Xs constitutional obligations."); Lv^lnam c
Ietwm..r, ftw. 3t.S,W Jd m - 7 ( E  
IHBiAmJOMI CTha retisf sought by 
1 ow Income Womn*ftmding medically 
necesrtty abortlons-onnot be charnctŝ izsd 
as a new appropriation. They do not ask for a 
new eppropriation of hwh to the Medical 
Assistance Program. Rather, they reek de­
claratory end iqjunctlve relief ngcinct no* 
constitutional rssadetlons placed on the nee 
of finds already appropriated ptinuant to a 
pre-existing lew authorizing fluds to he used 
for health care under the program.").

OOP- A 4 A A A  aAbIiAb aA. t  — b ^ I b . - S - b I -  — a #  *S-  ---- --—bS—we agree wtm mis arttcutstton or toe courts 
fundamental powsrs and duties.

A federal care, Sum cfOeorpa v. Heckler, abo 
directly supports our conclusion-* In that cats, tba 
stale of Oeorgia sought refanbursemsot ftom the fed­
eral Department of Heahh and Human Services (HHS) 
for money spent by the stele to fend medically two* 
creary abortions. Although the Court of Appeals for
S|k a  O lM IM te  l i f s l l  A e A 1, ■ J a a I a  f l  SHa AAa I a Ibme poveim lvcuh wwiiMeiy offueo u90(|iis 
chtim. ft amohaticallv refected HHS*s w m « e  that—V , * ■ vinwwwei rfeeww
became Congress had not appropriated money for 
modSceily oocasNvy s cowt oooM
not compel HSS to pay the riahns. ' l  As the Eleventh 
Circuit court noted, foe Hrtute could preclude pay-
ABM kS | a  a ,  I a Ab A M a AIa a  a a a « ^  A A  B  .B » . I.— — -S _ Ameoi omy if oq tmfpw i v4hh% to uCKfRUMwi 
"There is no doubt," the Heckler court coodudod, 
"fort if this Court decided fort font payments were 
legally required, HHS would be tuthcrized to make 
them."

£ m  76tK.2dl2V3tHthCir.l985). 

K\8I.See/tZ at 12V5-96. 

t^ tL S c e u L iU M ,

LM2.Id

We agree whh foe Eleventh Circuit: It is legally

O 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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ijKHSpvnvDii tnm ft m i coon oratr FcquinQg ttut
CvnwllllKw ĵgn tyffiHllHnirnTlil SUMmBmUS QOQ [|0(
violM the separation of powin doctrine.

V. CONCLUSION
The manor in which tba State allocates publicLmaSAa t — ^nfliiBiui 1* KlvlCd ui ĈnTn»HHHBM tiiBilHmlpPTl yKMi

Atwfcnfr a p l  puttttiwi pnTvishm The State, having 
undertaken to provide health care (hr poor Alaskans, 
must adhere to acatral criteria in distributing that 
care. It may not deny medically necessary services to 
eligible individuals based on criteria unrelated to the 
purposes of the public health care program. Moreover, 
the DHSS regulation in this case diacrhainaterfly
hUfS«))f >>M» ntm t igH  P*™1**
we conclude that denial of Medicaid assistance to poor 
woman who medically ratpiire abortions violates 
oqual protection, we AFFIRM the decision of the 
superior comt

Alaskâ OOl.
State, Dept of Health £  Soda) Services v. Planned 
Parenthood of Alaska, Inc.
28 P3d904 *
END OF DOCUMENT

0  2013 Thotnsoa Reuters. No Chim to Orig. US Oov. Works.
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Alula Bunaa of VIM Statistic* laduesdTtniiliwtlon of PragMacy Statistic*

Tkblo 11; Number of Induced Twmlnatlows by Method of Pgfiwent and Age:
Alasta Occurrence, 2012

»1

ToW <19 16-17 19-19 20-34 29-29 90-34 99-30 4044 49* Not
Stated

CMh IN 9 7 21 09 33 10 10 7 0 4

IM UMN 11* 0 4 10 44 22 IS 17 4 1 1
Mftfflcild Ml 9 27 M 209 100 71 42 7 0 7

toddpta PapMrtSmmm 9 0 0 2 2 1 0 9 1 0 0

Ota Stated 7M 4 23 M 207 102 100 00 29 1 0
ToW 1429 7 •1 192 099 999 209 149 42 2 20

FaymmtTVp* TdW <19 19-17 10-19 20-24 29-29 90-34 96-90 4044 46* Not
Stated

CMh 00 0.0 114 113 so 93 44 112 107 XO 200

IMMWW 74 OX OX OX 7.7 04 74 114 •X 004 SX
WOUW 957 429 443 36.7 99X 379 941 20.4 19.7 OX 990

Itaapte Ptymsnt Sauna 0J OX OX 1.1 04 04 OX 2.1 24 OX OX
OdwcMot Stated 470 97.1 377 402 402 401 094 400 MX 090 404

T«W 1004 100X 100X 1004 1000 1004 1004 1004 100X 1QQX

Txbte 20: Induced Twmkiotkms by Ago and Percentage by Method of Payment: 
Alaska Occurrence, 2012

11
ToW <16 10-17 19-19 20-24 20-29 9034 9939 40-44 46* MM

Stated

CMh 100.0 04 44 194 90.4 21.4 94 10.4 44 0.0 24

taMTMoa 1004 04 94 04 974 199 124 144 94 04 04

Itedtoald 1094 04 44 114 90.0 264 124 74 14 0.0 14
MuRp»Paymmt8ourc*t 1004 OX OX 224 224 11.1 04 994 11.1 04 OX
UHIPIIM QMKWS 1004 04 3X 114 994 20.1 144 94 3X 0.1 1.0

ToW 1004 04 37 114 943 244 124 ox 24 0.1 14
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accurate standard errors. Wt conducted aiwwlyjes using 
C««l« «— ■.» • >  AM ■MftrUlirttp T  * y 4 -
cantat p«.0S or less.

Ol the 1,209rcspcxxkrxs, 4% jsvc no reasons and were 
ciiduJedliuni mmmlyni Higher proportions of these 
women tinn of the when wejc nonwtiksand hsd chttdren- 
In eddldon. nonresponse wee 13- 14% ferenE.pertty.fner* 
helnewte.receendefnploymtM.endM%ferlnconii.uwth 
I*  the Na for the muktvariatt models to be lower then those 
far the ttnivnrttie end bteertetiC tebtdedottt.

Ttwaudlocasaciics of the In-depth Interviews were pro* 
fcsWocuAytnnaafbed, and the nsurch team Burned to every 
utpe whde tuvniwlng the tfenecr Ipttow. Brtots wcte cocfutv 
td, end anymfanontion thee could potentially Identify it- 
epoodcMS sm  removed. The odecd transcripts weir sys*

0  wcSmrelsfed Ideas cmcrgitig hum the dree- All coring 
was done hy one eutbor end chechtd farvakdUy by enoth* 
c&Vfc used die software KA for codbig and data analysts.

Respondents to the smwitsrcd survey uf reasons far abor- 
non went not substenttelly afferent feont e nationally rep­
resentative sample of abotuon patterns turvcycdm30(i0u 
m terms of eft. mantel status, pertty, mcomc. education, 
rare or gestation (Table I) Twenty percent were 10 or 
younger, and 57% were in then 20s Seventy-two percent 
hod ncwr been merrted. and 39% had had st least one chad. 
Some 60% were below200% of the federsJpovenyBhc. In­
cluding^ who were bvmgm poverty (not shoem) Mot* 
then hif Had attended cottage or tecetsed ecolfags degree 
Thirty* *w perce ntottetppodrtitt were htotk. and 10% wen 
(bepaw* (Fo-r percent completed the tptesttonnaitr In 
Spanish) Sixty-one percent owe ai fewer than nbtr wechs

•rereaefltennvyvwy rmrb>winH*Oiu iO
wsnpefMeewI uxuitQAitooeewneNmahwBhNNMÛ jMNie*Hu

afeesudoa. and 83% wan at fewer than 13 weeks 
Howrwr. the charactcnetiu of abortion patknts had 

changed between 1967aeid2000, and these changes were 
reflected m the 1967 and 30(H surveys of reeione far abor
•Ian Bam —- — 0 — •Tfawon. rw example* utc pwjwnwn who were mouw* in* 
creased {Knn-tS%tool%m the nanonadyrtprescnumv 
eamysoemed oatm 1967and 2000taslmilarincftase 
(fom42% lo99%)was seen between the 1987aod2004 
swveysof meant. The mcdba*e of tespoadcnta was 230 
tothe 1067sunqraftaaaDnsend 24 lto3004(not shown). 
Why percent of women were below 300% of the federal 
poverty level In the 1067survey of msons.wh*e In3004. 
60% wcrobdow this fevd. Abo. the proportion who were 
Hbponfc rose boot 7% »  1967 to 19%te2004 

The Indcptb tofetvfew tespondems ware thinly older 
than dteanncnaad survey tespnndmts. wore ihenheinme 
23 or older (not shown) More than twwthhds had chd* 
drea, and twochuds wee* living brlow 200% uf the fedew 
al poverty lend (whh haiat or bdow the poverty Ime-aoi 
shown) Mental statue was sunder between the twosam* 
pies. Nearly hatfwcic black.and the pmpanion who were 
Hispanic was only 11%  Furthermore. alnuM half of the 
hauwkwiup.mdrnitwwetndi4h eetondtrimestcr.apow 
sfeleeaplanaoon Car thlaouempreseotatlon is that these 
women were usually to the dime on twoenweecuttee dps 
far their abortltmpruunluna. and thetefere wenmcve Hhe-
linn  lip—ailalifammn im iw  li» lint w i m m"F ww ■ n m w in *  w  p w tw tM |iv *m  hv svvw pwvOWN vvow w

vftenseas In 2004. Among the structured survey rtspoo 
dcntSi the tent most common reasons were ̂ having a hrfty 
would dnoaadcalydiaagt my hfe” sod‘tcan'iaSoedababy 
now*(ched by 74%and 73%.rcspcuivdy-Thfalt 2) Merge 
ppopoftfoQofxoAco cttcd  ̂etc**
sue to avoid tingle motherhood (40%). Nearly four fa 10 
hidtrferd flaw rtuy hart tnmjilrl<tlihrln4t(lj*,fvrfrg.i‘Ti4 
almost onechlfd said they were not ready to have a chdd 
Women also died possible problems aiecun* the health 
uf the fetus or omccms about ibclr own health | l)%and
I Tit M—NeliNLlI 0 h.A Ai 1m m m hmL ■■■ _e -i^ic^xcsvayj, i\c2|Mikjuh» wrote in xiuuivicroiflpc* 
idtahcaldi reasons, front dwmlc nr JrhOnsf tog ooodatons 
mrti as cant it nnri rrnlr lihrnan m nrmfifiist umA—w o*, w r ^  —ymv% viwvvm m vw fvvn|^m w m y mr«a^a% oen—

untt aud> as gestational diabetes and morning ndmeas 
The most common subrcaaongven was that the wonum 

cotdd not alfetd a baby now bnamsc she was unmarmd 
(42%) Thmydght percent Indicaied that having a baby 
would Interfere with their education, and thr same pro­
portion seid ft would tmcrfcrc with their employment In 
a reined vrm. 34% said they could not sffard a imd be* 
urate they wwe studenu or were plannmg so trad)

In UtckHlcpibffwrvKws. thr three toon fm,urnty»Ld' 
rdrcrvons were the same as In the sir* ntred svnv) tie 
dnuw ot inpact n hob)- would have on the women s lnes 
01 the nesof their othefrltildrcnt 32 of 36 respondents!, 
famous. co»nms(28i. and their current refauonahtp 01 
fear of stogie motherhood (21)  Nine women dtod health 
concerns lor themselves, possible problems affecting the

113 aenpeeUMson Sesoel and RtproducUve Hwhh



health of the fetus or both asa nraso* fat tcrminatiai the j m tlT rw muagi ifnim m
i .   » ■ ------------------------• -— ■ * - -  -

•Changer hi icuom, 1987-3001. Seven) questions wot 
identical or virtually Identical on the 19V7 and 2004 stm

—ilMwlkwy
2). Iba proportions of women £vlng fear of die fare most 
commnn riectmi fnr ehnrtiirn In TWHww ilmllTin timer 
In 1987 Roughly equal proportions of women m both sar- 
vcytlntliested tlwutaby would dramatically Uui^tbar 
lives. that they rould nut afford * haby now. that they did 
not want to be a smgk mother or hod problems with tbetr 
twhMMta|h and that they were not ready fora child or so- 
other child While same of these proportions showed m* 
usacsllysipMhcamddtmiices, moor assessment they woe 
mu .frtnrotf thcpwttimychnyfWBftCTMlL

I to wr nr tht pwpimtwi ftf-TTfftTftwwlltirtinilutrtity 
hod oomplctid ihcfr ctoredchttdbtMtiiflHicttticdmb* 
stanticlly (and rignificandy) between 1987and 2004, horn 
28% to 38%. To assess whether this shift was doc to a 
thanfe In mothers'propensity u> |fre this reason (in ad­
dition to the thattgt In popufatiou composition described 
earlier), we stratified tht* analysis by bot it survey year and 
whether the noman had any chddrcn The fatdmgsriiowcd 
that mothcnm 2004 were mote likely to report this rea­
son than vim mothers in 1987(notshown) Thus, the over 
all increase hldy reflected both a rise to the pnponton of 
abortion patterns who wen already mothers and aa to* 
creased tendency of motben to give this reason. Tbe pro­
portion of women ewbcsU«|lh«i having children or other 
dependants wasn mason not to have anodicr chdd btcmwcd 
from 22% to 32% between 1987 and 2004. This change, 
however, appeared to be due solely to the change in pop- 
uiatlon cotnpootionfnmshownX Theptoponion of women 
who oied a physical problem with thrir health ebo in- 
creased over the period 

On die other hand, smaler proportions oi women in 
2004 than In 1987safo that haring a baby would interfere 
with their job or career (38% vs. 50%), that they went not 
mature enough (22% vs. 27%), that their husband or paev 
ner warned them to have an abortion (t4% vs. 24%). and 
that they and Uwr partner could not or did not want togrt 
married (12% v*. )0%). In both surveys. l%tndknerdthit 
they had been victims of tape, and less than half a percent 
said they became pregnant aa a tesuh of incest 
•Most important reasons in both 1987 and 2004, un­
readiness for at hKd or anutbm cbfld and inability to afford 
a baby were rsdt mentioned fay about onoquancr of women 
as their most nnportsnt reason far havtngan abortion (tdtlc 
J. pair I l4i*The proportion Inthcaiiag that they had com­
pleted ftah childbearing, that they had others depending 
on them or that their children were grown increased over 
this period, from 8% to 19% In oumrast. the proportions 
repotting fear ofsfagle motherhood or relationship prob- 
lems.and leportmgthM adilid would murfcrewkh school 
or earner, both declined, aa did tbr percentage describing 
themsem  as not matum enough or too young.

Seven pan cm of women cited hrahh concerns lor them-

CMtdMeMvsnid CwftrihvdthtMc Monets*

MMfklillMldMd
wnpamahonvwiimwpu

I im irwiniim iy rmmmmg

it tlhdr non Impovuni ictton to 2004a ibotit the mut *s 
in 1987. Only hsltapercoit of woman Indicated that the* 
partners* or their parents* drsne far an abortion wnoihc

•Number of reasons gives. Ofthe l,IM) women who gave 
at least one reason. 89% goc at Irsst two and 72% gave at 
leant three; the madbn number of rtasoosgmen waa four, 
and amne women nave aa manr aa amht leaaons out oi awv^n m rv iw  w w vvw nr g n w  mo r iw n v r wo o^gmv v tM M ffw  wsm w* w

po$Me l)(Mtfbom)iAi«My«o«ien«liopv(itkM 
muons, tht mow coomon pitfi of tquoqi wsk In* 

sMty io sHntd $ boby md tmirfiftnotwtih idtool or movk* 
inability to sfferdababy and her of sin̂ cmMhcrbuod or 
relationship problems; end tnabthty to alfoeri a baby and 
havmgeompiated childbcwwignr havittgorher people dr* 
pendant on them.

In-depth hncrviawnspoodcntsfMrc an average of five 
reasons (mage. 1- 10) for why theywere mdtag thmr preg­
nancy. I loweuer. women's responses often did not fa the 
categories of the structured sutvcy.thc reasons tended so 
overlsp between thedomstnsof unp anitsd pregnaney 8
wMtrid tftHhwfwffd f f l j
current parenting responsibilities Foretample one 24- 

♦Wegwvees same wwn  sipm swennymrwun wei’wcwwbtMt f8M8At Hw K90MI8lMfef fbhttftf Nv WOfMA win
macweaiii ii^ y t^cM^ os^ sm w ^ | wmi<u m

votums  17,Humber M s pwmbw MCI
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m M O M 'l) The (act that the odd* ratloa far wnmen 
with one. two, and three mmorrchddreiaic timdar sug­
gests that unreadmcas to note strongfy Imbed to mManng 
Utddbcsnng dm to luntctngthe number of cM m  

Ft***tt hfif t*f tirt tnunt— rrf|***rtffwt >**-«
having* baby now would beep them from fcdMUng the* 
goals or that they were not ready to have aUtothcrlchdd. 
Thtsrafancy of thtst women were young and ouBtpaniui, 
theiraspieaitoui were primarily cduoUuual Many women 
who gave one oftfcasa reasons said they wets too young 10 
hanchOdren and fcfaihey went “just wartiag out' la their 
hees Moot fanned thor dKakM to m m  o( tbt desbe to 
ham chldra but, when they could bcticrpaaridc far then 
AnesoMnarried woman who hadjust started college and 
wboae partner was suNm high ached remwked

too know. I'm 19 yon  old I don I dunk I should b«

yvarold woman, separated farm her husband, ran): 
Neither one i<\n arc KaQyecoflomn̂ Uypwpared For 

myself. I've been oat of week lor almost two jo b  now. I 
just storied, ymilmow.tcceivmgbenefas farm DSS and stuff 
And with mt foangm child being time year* old. and 
me constantlyapfdytngtirjobtlbra while oow ĵflgtx 
ajob.rm going to have to go on matcnaty leave. And wtih 
|ihe (stheri.-.kfs just say, wirit fcurdildrcn, ! don't thhdt 
he acedt another OM.*-MadKrqf«mM9wthrys«eny Am

M m M M h ta M ih rM M lii
This study also examined the relationship between vart 
oua social and demographic, chataciemuts and rammt 
for having an aboruoa. These analyses wdudedai women 
who menuomd each reason, they are not restricted to 
women>n»* important reasons. In sevend coses, we have 
grouped two reasons on the basis of ibew stautaray and 
the factor anslysu of telaicd reasons 
♦hm^benawithsdwadarraiwr, mi mrnnttmuffrmdM 
or another dtiM. Higher preporooMof younger women, 
of women with no thddran and of ncwmnarned women 
idcnnfied uucrfnencr with education or work and un­
read atcss for acfald nr anothrrchdd as nsuansinrhivin| 
an abortion, comparedwith ihdr respect n* counterpart* 
(Tabled) Seen among older womcnand womenwho had 
children, however about one thud uted disruption of 
schooling at week A higher proportion of moteedticated 
women than et Ism educated women gave this reason.

Nulbpemy was the most Important correlate of report­
ing interference with education or work as a reason for 
choosing abortion, after other variables were controlled 
far WbmenwhobadchLdicfl weitlesahkelytban women 
with no chddren togne these reasons (odds tadna,d 2-03) 
In audition, women aged W andccdcr we-c much less .ike- 
,y lion those Aged I7*ndymiug*ru> checdikatxmaior 
career interference (0 1)

Having no c-itldren wasaiso the key predictor of re- 
porting unreadiness far a child or another child. Women 
wah children had reduced odds of atbtg tins reason<odds

aadwwodWaaslirhaeOtgoehid mo 

bfaphnrrsprvsOloaMiaiym^

Notieedya
ahwdwdd

«
m u m

0451
NOa
0W3B

1 *g u n I«

m n no I n ua

x » K " too t r ■3
10-lt w •45 JO S3
» M M 026 so 110
M -a «r 030 IS 110
* » 35 ft.ll- 17 0 3

WeermiMw
O M 7S*~ 140 17" •3
1 41 027— 37 043"
3 IS Alt— M 0 3 "
M It A ll- t7 sw »

"aeWMMmgMl o r- 140 10— 13
CsfaMha 54 140 17 13
ammo II 040 31 057

natcMMPf 47 13 14 002

SKST* » 140 14 13
■era 57 jeo» 11 13
HhpifK 45 070 30 05)
Ollwr <1 Ml 3 03

1 3 12 13
too* tea 57 U> II 53
ito-iea 50 070 II 0)0
am 51 077 IS 070

JO" 13 10 13
K$.9ildWWG60 10 M l 30 t3

44 U P 30 13
Colees Qtaow 51 1 3 51 13

• > «  ifwcwwiu juWame im n n iia iw
iM u a m O e w i 44MwciMas*4w**0emuft»

114 fanner iftw on Tamil awl AsiareU i reliestih



having • chid right now I should bt mom focused on what 
I'moytng tot ttytngiodo dong* farmyscK Howamlaup- 
poicdmdo aoenrthlngfer another humanr-ttbiaait with 
MdUUn,diKil(|Wiiir|f)liK 
• Aaaadal df0intitlcs. Higher proportion* of wdqch who 
w jt uumained or colublttn  ̂nowwhttt. poorer and no 
employed wad ihcy could not afbrdiohawadald now. con> 
pared wahthrtr respective cmnuc(jiafls(lhble 5).Thl» m- 
son waaatomonttoinmoulygmcn by ypungmnegm end 
wimwnagwl 20-24 Some of them eouviJwddcmcupaphK 
vhwocnaJii iilocly have ovorlappiuginlhie nor Fee cjoh> 
pfc,young wumeu we idedymbeunramed. and fHorwomen 
aie)0̂ a b e uaiaiyioyedlnih4niulBvartoig»n3iy»to.roar 
tuiatausandboth economic variabtonmamadilgnifcMii: 
Wtomcn who were monied, who were In the lugheft Income 
category and who were employed had reduced oddeofiay- 
uig they could not afford a Ntiyfadds ratios. 0.4-04).

ta die quel taurrceaanple, of women who etwed lb* they 
could not alfcad to have a child now, the mayonty had ehd- 
drcn already Financial difficulties included the absence of 
support horn the father of either the current pregnancy or 
the woman » other children, ̂ ntiapimitg not bang abk to 
bonanuewakmg or is find work while pregnant or caiuig 
lor a newborn, not having the resources to auppon a dnld 
whoa* conception was not planned and lacking hesith In* 
fUfyrcy BmKWMtflHfMlO fef
tngawbonlo* fcwjuwily icpoficd fedto| turned wd 
(trained to the taut of their current resources, aa did the 
ncvcMnsrrledwotnsn who commented;

Iwn on my own. and fimnctaCjr and mcnaSy, leant wand 
h now. Tb*t» new whole reason- ti'eeein to brtng the child 
here and not be atom provide for*. ThwwjttMinihebes 
tntcrett far meand thechikbcn-fM.inycluldrenand this
CflUQ. •UyWHn Wlfrl WWU gPtmillN, PTRm dKpPm  ̂IKK

One respondent had recently been homeless. and an*
o in c r  i  pvnncf pirvcm co ncr itoiti wyiRing, io h k  i t

spondstits were on government atafatantr
"I have ihtee ktda aheady, and the guy that I was Imng 

with, he was. yon know, domg good as hr as helping me, 
but hejtw won tojad I ama'one wnh three tad*, and they 
are ait I have lt‘i  hard I am barely making it, you know, 
becauaenls harder 10get thuiga you tan i get food.you 
know,youunnotgrt foodwamps. t only get SO dollats 
in food suuttps .amomht It isjuit too hanl '-22-ytttWld, 
fcclnw ihcjwwcrrr line

A fcwreipondenta articulated their fears that having an* 
other baity now would fone them onto public assistance, 
an outcome they warned to avoid For example.

'If you thmkabout luOK-t get pregnant, I oglu not be 
financially nab*. I got to ukesomdiody's working money
to  welfare. You know what Pm saying? Why not lei me |d
out id thtf situation, ao Uould batter myself so when I do 
get pregnant and Five another haby. I don’t have to lake 
your money, hamue you re working, i'm not going to be 
working, beaute I m going to tie (hungon my welfare, ufc 
i ngt arc of my haby \Vhyr-2hmowU with imrrfclM. Mow 
lU /xronlmc
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expected. Higher proportions of unmarried women who 
were not cohabiuwgtiiicludirig both for merlytwamrd and 
nevewnarrted women) than of cohabiting or married 
woownchtd fat of wiigt« motherhood or wfanonehlp peob- 
terns *saicaaoo(TabkS) Muhtvarwte analysis found that 
(ortnerfy momad. ttoncohabidngwotncn had eknmid odds 
ofgwrngthbrtawmfoddOrann. I ll whCt cohabiting and 
mamed women hadreduced odds<03-0.5) Furthermore, 
cmanutng women wcrr mofc DKay iiun (nsfneo mMocfl 

to report ibis reason (not shown)
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More than half of ihc women m the qualitative samp* 
cued concerns shout their relationship or single mother- 
Iwod m u  reason to end the pregnancy faUuottsfup p r o b  
lems included the partner's drinking, physical abuse, un­
faithfulness. uiuy lability, tnuaacunty and absence (often 
ductoiocanCTtlonorimporufcdtesuihlsothwchfalaat). 
Many of these vmman went disappointed because dtetr part-

UtMMatwnM*■UttnedUMwaW

ner bad reacted to the pregnancy by denying patcnuty. 
breaking oircommunication with them or saying that they 
did not warns chttdAsmdl Dumber of woman stated that 
tbey were it new relationships and that it was too soon to 
hm a child with their partner. Moat who gave this reason 
hadcMhfatnalmdy. They sehtsd how hard n wastoratet 
chgdren by thesasdvee and how luod k would ha to add 
tomdwr chid to thelr famfaae. Some hit depicted and ehtne 

~Wdl. 1 already hod one son, aitd right now bt*s grow- 
tng up without afathcr.pm me and ham. .If you ain't got 
a tot ofbtlp with thr family support. k‘snai)y hard Some- 
UmesIcM’thandkh.btiillim to, you know, for my son's 
sake. J  bchrre. right now. I'm gonna take care of myseU
— Iff***1* aaai*i*l<i0wamr w ry  ^arcrt r  p^^aarr^^mrr am^aw anr^aa^r w *w

Amsmbcror«omef)«uiidihmUwMuvibirtoone*schal* 
drm to fetog than 19  wtthowafeilicr figure

BhwtaacaD«lyiUo(ilimitaiocurtvca)eilscmKexpcu- 
CdfrtOtomhlpK l ^ pWpjnlMIMfoldtfWOBWAiPBItB 
uah chUdncn and women who vMtrcoiffcniiy maned. s§ 
wdl m those fonutrty marrttd and not cohabttlftg» dttd 
completion of their wbildbcaiing pr already having de- 
pfwletiuasait«Honlbrl)RVifiganabortkH»<Table5) The 
pcppoeuoniftlngihcK reasons tacftaacdwuh ay Tboe 
ftasoitt were more coowoonljrjtlwj by black and llwpoiv 
k woman, tod bypoomrandkss educated women.

ConteargaOiomstliaiideriooihcrpoopkoriDlNttnr 
ihildrcfi,**t fcxind that 74% of women, tochidiî ailcait 
owHhwdaofowoaii lo swyy sjfc party# adadooÂ Madflle 
incomuuod ohictflosoâ Dfifr tdaodftad uonocw txcfFr* 
apottnUhy to odtsr ktdhhduala as a factor In thdr dacnlon 
(not dtownXNine in lOof these women (SOfcofeO marten) 
died ihckinebOiyio cate forechddMthts sup In iharkfe 
or the quality ofUfr they could provide for elnothcrlduid, 
and 45%ofrhcm(33%of ad womtm)tcponad concern far 
other mdMduali,raoit commonly rhdrdtddrcn.

An fnkiel mukfcanme analysla indicated that, as might 
br expected, women with children had sharply devoted 
oddaof eayng that the) had unnpfewd thek datdbcaruig 
or that they bedchlldirit or others dcpenthng on them, thra 
vanAtf mtrwhdmed the ictpili of other variables (not*^w w»o< w  t N - m w  vivo  tww*wwv ow woaww — ^oar^e# qvw*v

shown) because of the extremely high odds tanas far tins 
variable. wt oftritttd nalDpaious asm s 6010 a ttaond 
nodrt(rtio notshownXaod found dial paniy wasnolof̂ er 
stgnfauMn-diat ts. the anponant dflkrence was between 
women wui any number ofthSdrcn and those wtthnocM- 
dnm. For the modal shown In Table 1  wa omitted panty 
eutacly. end found (hat women aged IB and older, married 
u d  (ixnufiy inputoii anocSi dack aomcav and pooaar 
or tosa edutmed women had devoted odds of giving them 
reasons, fatdaigs that icdscttd the bhmtete resulis

Some rnmvkweessatd they were ending this pregnso- 
cy because they did not warn any mote children. Mfamcn 
cited faanaal reasons, thrtr age end hctlih, not want ng
■ a wMam -A pf L .  aImuU - - -S *•o w aow  ana aucwy itavtng ciuKxrcn o» opui gcixw 
Many menuoncd that having snov her beby would deprive 
the chtidren they already had of hnaodai, emooonal and

1M Nrspsctfcas Oft Smut iftdfltprodvcttviHarift



Uim resources. One lowtr Income, divorced mother said.
'Tharetsjust no way I could be the wonderful parcntu 

atiihree of them and still hove trough left over to heap the 
house dean and makt sure the Mis art pad and fro hi bed 
on time to I can be ar work m  time It's Impossible'
- jv tT m iv w  m m  iwp (fllntu**, W tw  d k  puk%Jljr ttnC

Womrn'a concents tinged from worms shorn ihcrrovn 
health, to dealing witii their chiMtcn̂ i chronic illnesses or 
sevcitdiHbttdes. toalack of adequate bMupacmg. 
»ftlttnadfrimnslhnalih Ltwuer proportions of blsck and

afthcthglbt health of the fotusmieatoarocadtbctr png* 
nandcaflhbk Ah Inthemultfvaiime anatyns, black women 
hod reduced odds of ieporungthisieoeou(odds ratio, 0.3) 
hr addition, women at 13ormarrwedtsofgestatsoohad 
elevated odds of cuing fetal health compered with those at 
lewer than seven weeks of gestation (3 3).

Concern for one'suwn health wax a more common rea- 
itm Im tmmgm ■hnrrinn inwrtT̂ nkVnTnfntn ind tbotf 
whh children; n was died less often by woman who were 
never married and not cohabiting Woman aged 30 and 
older had greatly elevated odds of cWngihdr own health 
compared whh tfaa youngest agr-group (odds ratio. 2 tPX 
but we found no sigmflcam aatocjsuoo with party. In ad- 
dktea, woman living at or above 130% of the federal porcr* 
ty level warn lesa Mriy to mention thaw own haakb than 
were women Ikwtg in poverty (0 3-0t6)

A wonroft concerns for her heahh or possible fetal health 
problems were utcd at reaaona to end her peegnancy by 
one-fourth ol the quahtauve sample VMraenwtrofekdiM 
their ieius's health had been cumproaused mad umccrns 
such aaa Ink of prenatal care, the eiakof birth defeat due 
to advanced maternal age. a htaeory of adacarmgia. mw

tantrayt, ifcftiw pfftftfwl hfrith HKl̂ wlfddiwfr
tc ainl (ooditkutt such ss dfprfiitftit.
advanced nuMfiulfl|Bind mmoqIi  Mohcoomop̂ Imw1 
ever, women cited tealing too Ifl during the pregnancy to 
work or tabe can of tbor chtldrt n 
•CpMens on adaption. Respondents were not spedked- 
ty askrdahoui adoption, ncmthelcsa, it came up sponta- 
ncmialyu both paruof the study Wluk lewer than i%of 
woman In the quanmauve survey mluntccted that they 
would not consider or did not laww havmga bdby and giv­
ing It up ler adoption, more thro enetimd of miemewie- 
epondems said they had considered adoption and con- 
Htidwl ibatli wac a ifiQce*iyufBcmB£CBonablc option becsuse 
gtvtng on* sdvld away is wrong.

Pft f lftW ftft
Women's reported reasons for ending pngntnaes have 
been ennsu'em cncr ume Furthermore, the propomon ol 
women reporting ear h ms#or reason changed nL: bi.y Ik* 
tk between 1W87 and 2004 The few Urgmhaoge* appear 
to have ben at lease parwtty due to changes in the com* 
posaion of die population, mi her t ban entirely to changes 
la women's tendency to give those reasons.

Woiwne37,Number 3, September2001

The dednoa to haveroabortioo la typically motivated 
by dtvem.tmcrrehud reasons Needy rhteoquartcrs of 

(ndtcatcd list (bey coulj] oo( aflbed Bo boss 0 
child sod top  pfOportmmi»cpO<)ocdrtH>ofmhh>

pjf fhtiftTf?* iWkibk i sri ofirn ilw rawdi oClsik nfmp 
pon from oiw*! partner. orletfc of a panne r nfcinpthrr  md 
(̂BO ̂ B̂tajBCtaJ t(B (MNBVide fiSS

hard far soma women 10 cam far another dob)
Yet eocnt broad coctoeptfemepdfpoindte study Acsaes* 

cutting themt was women's fteponefaiOty 10 chtidfvfiand

theym̂ hom mdmfaiBim, Momimiiim m«iiryo|B,|ww 
tynMoMk̂ mkLtmjomMdakumkmcmrpxrclBd 
cooMons far or mspooAdoy so oihsi lodhidusls si • loo 
tor hi tbcur decftstofi bo hove on abortion. lo contrast to (he 
(umpiloo (vetoed ̂ pohunoii and taypcopieactual ibe 
ideological epacttum) that woman who choose abortion

dosofer’oomwowiBctê o u rrfiin pggm that after cart* 
faPyasecsefagtharlodrndBPt situations women bam t l^  
dectmns laigsly on thtk ahtiny to mamtain economic sta­
bility and room for tbe children they already have 

fftffdrftiKmrThf ww*1
os fatwmiMl comuafcits oml lack of partner support. rego- 
lartp oppeoied lo dw sunay and ouenww issponsefc A laips 
mayomy o( women utcd finandd benbhJp,of*n along *ith 
other m ums yutanriif pfobicntt,cxsccihaicd by other 
feffffeif htnh rrntiBtn*! thftity to ptocirte mfft
dam support to additional ddidrttt The concept of it*
awAivoltultm la foê esaku mmmw ska ^3f»VllMvtfllr |3 n̂ ipc * j-g q I fv l lt  fittC EIKIZ1* qj nmnfAl
sources; given ihdr presem cjrunnsrsnces, respondents 
coriddaied ihek decision lo ham an sfcortloo die moat rw 
spowsfldt action Tbs fact that many women cUcd Anarv 
aalhmkadonsastittiott far tndfagtpiegnrocy suggests 
that furthar restrictions on puhHc assistance to families 
could contnbiite in (continued increase tn abortion* among 
i be most dtsadramagrd women 4 

Although these concerne appealed among al groups, 
difltrem groups of women gwedlvetsf reasons far having 
abortions Younger women who had not begun their child* 
bearing often reported il'M they were unprepared for the 
mniKion to motherhood, while older women, the large 
taqoray of whom were ilnady mother* ngufariyrtcd tbcn- 
rcsponstbdayio children or other dependents as a key fob- 
tor behind the decision to haw an abortion.

Only a small proportion of women chad concerns about 
ihwrown heahh However, the qusltuutvcresults dwwrd 
that these utniems encompassed not Just risks i o  future 
hcsbh. but * sn the health bunkn of pregnancy luctt They 
further revealed ww hea th enorernsste tanked to iheurn* 
ceptolrcspoisibdtty Some women saw the physical bur­
den of pregnancy and as associated health mndtuonsas 
ihreatenmg their ability to fuM responsibilities to da-
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State of Alaska 
2014 Legislative Session

Fiscal Note
Bill Version:
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FY2015
Appropriation
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Included in 
Governor's 

FY2015 
Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY 2015 FY 2015 FY 2016 FY 2017 FY 2018 FY 2019 FY 2020
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants & Benefits
Miscellaneous

55.2

Total Operating 55.2 0.0 0.0 0.0 0.0 0.0 0.0

Fund Source (Operating Only
1002 Fed Rcpts
1003 G/F Match

41.5
13.7

Total 55.2 0.0 0.0 0.0 0.0 0.0 0.0

Positions
Full-time
Part-time
Temporary

| Change in Revenues | | | | | |

Estim ated SUPPLEMENTAL (FY2014) cost: 0.0 (separate supplemental appropriation required)
(discuss reasons and fund source(s) in analysis section)

Estim ated CAPITAL (FY2015) cost: 0.0 (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)

ASSO CIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? Yes
I f  yes, by what date are the regulations to be adopted, amended or repealed? 01/01/15

W h y  this fiscal note differs from previous version:____________________________________________________
| Updated for 2nd session to accurately reflect FY2015 and out year costs.
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FISCAL NOTE ANALYSIS

Analysis

STATE OF ALASKA BILL NO. SSSB049AM

2014 LEGISLATIVE SESSION

This bill would lim it funding of abortions for Medicaid eligible individuals to medically necessary abortions and abortions 
that are the result o f rape or incest. The bill provides a statutory definition of medical necessity. Currently, Alaska Medicaid 
only pays for medically necessary abortions and abortions that are the result of rape or incest.

The legislation also directs the department to  submit a Medicaid State Plan Amendment to create a women's health 
program. A women's health program would include family planning-related services, including testing and treatment of 
sexually-transmitted diseases, contraceptive methods, and an annual family planning visit at an office/clinic. We assume 
that we would make these services available to individuals with incomes below 175% of the federal poverty level fo r Alaska.

In order to add this program to  Medicaid, it is necessary to  make changes to the Medicaid claims processing system to 
recognize recipients of the new program and pay claims appropriately. The Department estimates that there will be a one­
time cost of $55.2, 75% o f which will be reimbursed by the federal government.

Regulation changes will be necessary to specify the eligibility requirements and covered services included in this Medicaid 
option. No additional funding is required to change the regulations as the Department frequently updates its Medicaid 
regulations.

(R evised 8/16/2013 OMB) Page 2 of 2
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Full-time
Part-time
Temporary

| Change in Revenues

Estim ated SUPPLEMENTAL (FY2014) cost: 0.0 (separate supplemental appropriation required)
(discuss reasons and fund source(s) in analysis section)

Estim ated CAPITAL (FY2015) cost: 0.0 (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? Yes
If yes, by what date are the regulations to be adopted, amended or repealed? 01/01/15

W hy this fiscal note differs from previous version:_________________________________________________________________________
Updated to reflect new House Finance Committee Substitute that deletes the requirement for the department to submit a Medicaid 
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Prepared By: 
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FISCAL NOTE ANALYSIS

Analysis

STATE OF ALASKA BILL NO. HCSSSSB049(FIN)

2014 LEGISLATIVE SESSION

This bill would lim it funding of abortions for Medicaid eligible individuals to medically necessary abortions and abortions 
that are the result o f rape or incest. The bill provides a statutory definition of medical necessity. Currently, Alaska Medicaid 
only pays fo r medically necessary abortions and abortions that are the result of rape or incest. However, the determination 
of medical necessity is made by the physician requesting authorization o f the abortion based on professional judgment, not 
a specific definition.

It is possible that use o f specific criteria fo r medical necessity could reduce the number o f abortions qualified fo r state 
funding. However, the Department lacks the data needed to estimate how many abortions would fail to  meet the bill's 
definition of medical necessity. Therefore, we cannot determine the impact on expenditures.

Medicaid payment regulations would need to be amended to apply the specific definition of medical necessity as a 
condition of payment fo r abortion services.
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Fund Source (Operating Only)
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Full-time *** *** *** *** *** ***

Part-time
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| Change in Revenues

Estim ated SUPPLEMENTAL (FY2014) cost: 0.0 (separate supplemental appropriation required)
(discuss reasons and fund source(s) in analysis section)

Estim ated CAPITAL (FY2015) cost: 0.0 (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)

ASSOCIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? Yes
If yes, by what date are the regulations to be adopted, amended or repealed? 01/01/15

W hy this fiscal note differs from previous version:_________________________________________________________________________
Fiscal Note reflects the Affordable Care Act (ACA) requirement that individuals purchase health insurance and the ACA mandate that 
those insurance policies offer Essential Health Benefits, which include Family Planning Services._________________________________

Prepared By: 
Division: 
Approved By: 
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FISCAL NOTE ANALYSIS

Analysis

STATE OF ALASKA BILL NO. SSSB049AM

2014 LEGISLATIVE SESSION

This bill would lim it funding o f abortions fo r Medicaid eligible individuals to medically necessary abortions and abortions 
that are the result o f rape or incest. The bill provides a statutory definition of medical necessity. Currently, Alaska Medicaid 
only pays for medically necessary abortions and abortions that are the result o f rape or incest.

The Affordable Care Act (ACA) requires individuals with incomes above 100% of the federal poverty level (FPL) to purchase 
insurance through the Federally Facilitated Marketplace. These insurance plans include family planning as an essential 
health benefit. Individuals, primarily childless adults, w ith incomes at or below 100% FPL will not have access to family 
planning or related services, but are likely to be eligible should the State develop a Medicaid women's health program. The 
percentage of Alaska's population who will apply for and be eligible for insurance under ACA or who may wish access to a 
Medicaid women's health program is unknown. As a result, the Division of Public Assistance is unable to determine how 
many people would apply for a woman's health program.
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HOUSE CONCURRENT RESOLUTION NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-EIGHTH LEGISLATURE - SECOND SESSION

BY THE HOUSE FINANCE COMMITTEE

Introduced:
Referred:

A RESOLUTION

Suspending Rules 24(c), 35, 41(b), and 42(e), Uniform Rules of the Alaska State 

Legislature, concerning Senate Bill No. 49, relating to women's health services and 

defining "medically necessary abortion" for purposes of making payments under the 

state Medicaid program.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

That under Rule 54, Uniform Rules of the Alaska State Legislature, the provisions of 

Rules 24(c), 35, 41(b), and 42(e), Uniform Rules of the Alaska State Legislature, regarding 

changes to the title of a bill, are suspended in consideration o f Senate Bill No. 49, relating to 

women's health services and defining "medically necessary abortion" for purposes of making 

payments under the state Medicaid program.

-1-
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HOUSE CS FO R  SPONSOR SUBSTITUTE FO R SENATE BILL NO. 49(FIN)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-EIGHTH LEGISLATURE - SECOND SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATORS COGHILL, Olson, Kelly, Dyson, Micciche, Dunleavy, Giessel 

REPRESENTATIVE Lynn

A BILL 

FOR AN ACT ENTITLED 

"An Act defining 'medically necessary abortion' for purposes of making payments 

under the state M edicaid program ."

BE IT ENACTED BY TH E LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.07 is amended by adding a new section to read:

Sec. 47.07.068. Paym ent for abortions, (a) The department may not pay for

abortion services under this chapter unless the abortion services are for a medically 

necessary abortion or the pregnancy was the result of rape or incest. Payment may not 

be made for an elective abortion.

(b) In this section,

(1) "abortion" has the meaning given in AS 18.16.090;

(2) "elective abortion" means an abortion that is not a medically 

necessary abortion;

(3) "medically necessary abortion" means that, in a physician's 

objective and reasonable professional judgment after considering medically relevant

-1- HCS SSSB 49(FIN)
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factors, an abortion must be performed to avoid a threat of serious risk to the life or 

physical health of a woman from continuation of the woman's pregnancy;

(4) "serious risk to the life or physical health" includes, but is not 

limited to, a serious risk to the pregnant woman of

(A) death; or

(B) impairment of a major bodily function because of

(i) diabetes with acute metabolic derangement or severe 

end organ damage;

(ii) renal disease that requires dialysis treatment;

(iii) severe pre-eclampsia;

(iv) eclampsia;

(v) convulsions;

(vi) status epilepticus;

(vii) sickle cell anemia;

(viii) severe congenital or acquired heart disease, class

IV;

(ix) pulmonary hypertension;

(x) malignancy if pregnancy would prevent or limit

treatment;

(xi) kidney infection;

(xii) congestive heart failure;

(xiii) epilepsy;

(xiv) seizures;

(xv) coma;

(xvi) severe infection exacerbated by pregnancy;

(xvii) rupture of amniotic membranes;

(xviii) advanced cervical dilation of more than six 

centimeters at less than 22 weeks gestation;

(xix) cervical or cesarean section scar ectopic

implantation;

(xx) any pregnancy not implanted in the uterine cavity;

28-LS0410YY

HCS SSSB 49(FEV) -2-
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(xxi) amniotic fluid embolus; or

(xxii) another physical disorder, physical injury, or 

physical illness, including a life-endangering physical condition caused 

by or arising from the pregnancy that places the woman in danger of 

death or major bodily impairment if  an abortion is not performed.

-3- HCS SSSB 49(FIN)
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HOUSE CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 49(FIN)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-EIGHTH LEGISLATURE - FIRST SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATORS COGHILL, Olson, Kelly, Dyson, Micciche, Dunleavy, Giessel 

REPRESENTATIVE Lynn

"An Act defining 'medically necessary abortion' for purposes of making payments 

under the state Medicaid program."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.07 is amended by adding a new section to read:

Sec. 47.07.068. Payment for abortions, (a) The department may not pay for 

abortion services under this chapter unless the abortion services are for a medically 

necessary abortion or the pregnancy was the result o f rape or incest. Payment may not 

be made for an elective abortion.

(b) In this section,

(1) "abortion" has the meaning given in AS 18.16.090;

(2) "elective abortion" means an abortion that is not a medically 

necessary abortion;

(3) "medically necessary abortion" means that, in a physician's 

objective and reasonable professional judgment after considering medically relevant

A BILL

FOR AN ACT ENTITLED
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factors, an abortion must be performed to avoid a threat o f serious risk to the life or 

physical health of a woman from continuation of the woman's pregnancy;

(4) "serious risk to the life or physical health" includes, but is not 

limited to, a serious risk to the pregnant woman of

(A) death; or

(B) impairment o f a major bodily function because o f

(i) diabetes with acute metabolic derangement or severe 

end organ damage;

(ii) renal disease that requires dialysis treatment;

(iii) severe pre-eclampsia;

(iv) eclampsia;

(v) convulsions;

(vi) status epilepticus;

(vii) sickle cell anemia;

(viii) severe congenital or acquired heart disease, class

IV;

(ix) pulmonary hypertension;

(x) malignancy if pregnancy would prevent or limit

treatment;

(xi) kidney infection;

(xii) congestive heart failure;

(xiii) epilepsy;

(xiv) seizures;

(xv) coma;

(xvi) severe infection exacerbated by pregnancy;

(xvii) rupture of amniotic membranes;

(xviii) advanced cervical dilation of more than six 

centimeters at less than 22 weeks gestation;

(xix) cervical or cesarean section scar ectopic

implantation;

(xx) any pregnancy not implanted in the uterine cavity;

HCS SSSB 49(FIN) -2-
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(xxi) amniotic fluid embolus; or

(xxii) another physical disorder, physical injury, or 

physical illness, including a life-endangering physical condition caused 

by or arising from the pregnancy that places the woman in danger of 

death or major bodily impairment if  an abortion is not performed.
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AMENDMENT

OFFERED IN HOUSE FINANCE
TO: HOUSE CS for Sponsor Substitute for SB 49 (FIN)

Page 1, line 1, after “Act” insert “relating to women’s health services and”

Page 1, line 4, insert a new section to read:

Section 1. AS 47.07.030 is amended by adding a new subsection to read:

(g) The department shall make available to eligible recipients a program for women’s 

health for the purpose of providing family planning services, health screening 

examinations, and related services.

Page 3, line 6, insert a new section to read:

Sec. 3. The uncodified law o f the State o f Alaska is amended by adding a new section to 

read:

WOMEN’S HEALTH PROGRAM UNDER STATE MEDICAID. The 

Department o f Health and Social Services shall immediately prepare and submit to the 

United States Department o f Health and Human Services, for approval in accordance 

with the provisions of 42. U.S.C. 1396a (Title XIX, Social Security Act), an amendment 

to the state plan consistent with AS 47.07.030, enacted by sec. 1 o f this Act.
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> Are we receiving the 90% federal match for all family planning services provided in 
Alaska that are not covered by Title X?

Yes. Family Planning services, receiving 90% Federal match, are limited in nature and 
fall into three categories: 1) the diagnosis of general reproductive health conditions, 2) 
the diagnosis of sexually transmitted infections (STD), and 3) contraception. However, 
Family Planning related services, such as the treatment of the conditions diagnosed, 
receive the normal Federal participation rate o f 50% even if treated at a Family Planning 
Clinic. For example, an individual could have a routine testing and diagnosis of an STD 
and receive 90% match for those services, while the actual medication for treatment and 
follow-up would receive 50% match.

> Side-by-side comparison of the services offered by Alaska DHSS and any services 
provided for under the State Plan Amendmentfor Family Planning Services offered by 
the Federal Government with a 90% federal match

The following table shows Family Planning services currently covered by the State of 
Alaska alongside those offered through a possible expansion of services.

Currently covered Family Planning services in the 
State o f  Alaska

Possible Family Planning services not currently 
covered in the State o f  Alaska

Diagnosis: General Reproductive Health
Amenorrhea
Cervical
Female Reproductive Cancers
Infertility

• - ■ . . . .

Male Reproductive Cancers

Urinary Tract Infections
Vaginal Discharge
Diagnosis: Sexually Transmitted Infections
Bacterial fXil •_ A A A
Chlamydia
Gonorrhea "
Hepatitis B

f Hepatitis C m x  - x x i '  •
Herpes
HIV.. ‘ „ idf i  ̂  ‘ ^  xx 1 v l l l r 'ii" - Ĵ?
HPV
Pelvic Inflammation Disease v ' '' ' " ,n "^1
Syphilis
Trichomoniasis . _. ; _ - ■. •• .
Contraception; Sterilization Procedures:
Birth Control Pills Vasectomy Reversals
Cervical Cap

ijy fniiij iirTnnnriHiinj
Emergency Contraception
Female Condoms u 1 " /  X''‘#*f~ ‘ T v ’■ ‘ ■ *•> X-f'\d '

Submitted by Sponsor

D«?p<vit>v-x»wt7 o f  hf&^crA &



Female Sterilization
Implantable Rods
IUD
Male Condoms
Male Sterilization
Natural Family Planning
Contraceptive Patch
Contraceptive Shot
Spermicide

VaginalRing
'Other Cancer Screening and Prevention: Other Cancer Screening and Prevention:
Mammogram HPV Vaccine for adults 21 to 26
Pap Testing
Colposcopy
‘Preconception Care: Preconception Care:
Gynecologic Exams Contraceptive Counseling ________ _________

Reproductive Health Education
Preconception Counseling ______
Infertility Treatment

Other Cancer Screening and Prevention services and Preconception Care are sometimes covered as Family 
Planning services depending on the nature o f  the visit. If they are considered Family Planning, they receive 
90% Federal match.

> What is the status of family planning services in Alaska? Specifically:
• How many women are served?

Within the Division of Public Health, approximately 7,500 women statewide were 
provided family planning services through Public Health clinics and direct grants 
to organizations tinder the Federal Title X Program.

Within the Medicaid program, an average of 5,711 unique individuals (women) 
have received family planning services over the past four fiscal years as indicated 
in the following chart:

State Fiscal Year Total Recipients Total Cost per Recipient* Cost Per Recipient**
2013 5,619 $7 7 2  $703
2012 5,948 $ 682 $ 669
2011 5,877 . $ 702 s  670 19RM H H H R
2010 5,562 $ 7 2 4  $725
2009 5,146 s  683 $625  1 9 M N M H I
2008 4,872 $511 $621
2007 DyZZl $561 $621
2006 5,694 $ 4 3 0  $ 3 6 0
2005 5,895 $ 3 7 0  :i M H H f $ 3 1 8  ' ' " H I
2004 5,710 $ 3 3 0  $3 0 6
Adjusted to include administrative accruals. 

"Raw cost per female recipient.

• With what services?
Through the Division of Public Heath, the following services are provided: 

• Clinical breast examinations, PAP smear screening and pelvic 
examination;



• Counseling and screening for sexually transmitted infections and 
contraceptive methods;

• Counseling and referral for contraception services for males and females;
• Access to the full range of current, FDA-approved contraceptive methods 

and supplies to their family planning clients;
• Counseling and education on reproductive and preventive health topics, 

including abstinence education, parental involvement in the family 
planning decisions of minor clients, sexually transmitted disease/HIV 
prevention and risk reduction;

• Education, counseling, and referral for pregnancy care;
• Screening, counseling, and education for intimate partner violence and 

other unhealthy relationships and behaviors; and
• Mandatory reporting for sexual abuse of a minor and human trafficking.

Within the Medicaid program, services include family planning counseling and 
medical services related to birth control medications and devices. Medicaid also 
covers many over-the-counter birth control items such as contraceptive creams, 
gels, foams, and condoms if your health care provider writes a prescription for 
them. These supplies also are available from family planning clinics in larger 
towns. All women and men can receive family planning services at public health 
centers statewide.

Medicaid covers family planning services for women enrolled with Denali 
KidCare for 60 days after the birth of their child. These women can receive family 
planning services and supplies from any enrolled Medicaid provider statewide. 
Copay is not required for family planning services and supplies.

• Condoms
• Spermicide
• Sponges
• Female condom
• Tubal ligation/postpartum
• Tubal ligation/interval
• Vasectomy
• Testing for cervical cancer, sexually transmitted diseases, and HIV
• PAP Smear
• Pregnancy testing
• Contraceptive services (including emergency contraceptives, oral 

contraceptives, intrauterine devices, intrauterine device removal, implants, 
implant removal, injectable, diaphragm)

• Pelvic exams
• Screening for cervical and breast cancer
• Screening for high blood pressure, anemia, and diabetes
• Screening for sexually transmitted diseases and HIV/AIDS
• Health education



•  Referrals for other health and social services
• PAP-LAB

• What gaps do we have in coverage for women in terms offamily planning 
services in Alaska?
All family planning services provided by the Division of Public Health are 
available to individuals in need of these services, regardless of income level. 
There are coverage gaps in terms of access to family planning healthcare 
providers in rural areas of the state, plus geographical barriers for individuals 
living in those areas that must travel, sometimes long distances, to a clinic which 
can and will provide services.

• What is the federal reimbursementfor these services?
The Division of Public Health receives 90% federal reimbursement for its family 
planning services under Title X.

Within the Medicaid program, federal reimbursement for these services is at a 
90% federal participation rate (unless it is claimed through Indian Health Services 
which increases the federal rate to 100%). In past years, we may not have 
received the 90% rate due to the aging MMIS system used to process claims. The 
new Medicaid Management Information System will have the functionality to 
claim expenditures at the maximum rate.

• How much have we expended in the past 10 years?
The Division of Public Health has expended approximately $5,000.0 in federal 
funding under Title X and $2,000.0 in general funds for public health clinics for 
FY2004-FY2013.

Within the Medicaid Program, over $41,000.0 has been spent on family planning 
over the past ten years, as is indicated in the following chart:

State Fiscal Year__________ State Portion______________Federal Portion___________ Total Spending
2013 $433,949 $ 3,905,542 $ 4,339,491
2012 $ 405,63 i $3,650,681 $ 4,056,312
2011 $ 412,319 U H i $ 3,710,867 $4,123,186
2010 $ 402,738 $3,624,645 $4,027,383
2009 j ' l l iM f I M ii f e  $'351,605 W S U $3,164,448 $ 3,516,053
2008 $249,187 $ 2,242,684 $2,491,871
2007 "$293,481 $2,641,325 $ 2,934,806
2000 $ 244,846 $ 2,203,617 $ 2,448,463
2005 ■ ■ ■ ■ I — $ 1 , 9 6 2 , 7 * 1 2,180,812
2004 $ 188,316 $ 1,694,845 $ 1,883,161
TOTAL i  $ 4,071,065 $ 37,243,159 $ 41,314,224
Amount reported to the Center for Medicaid & Medicare Services (CMS).
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Chairman Austerman, Chairman Stoltze, members ofthe House Finance Committee, good afternoon. 
My name is Robin Summers and I am a Senior Policy Director with the National Family Planning & 
Reproductive Health Association (NFPRHA). NFPRHA is a national membership organization 
representing the nation’s family planning providers—nurse practitioners, nurses, administrators and 
other key health care professionals. NFPRHA’s members operate or fund a network of nearly 5,000 
health centers and service sites that provide high-quality family planning and other preventive health 
services to millions of low-income, uninsured, or underinsured individuals around the country, 
including Alaska.

I am pleased to be speaking with the Committee today about the importance of expanding Alaska’s 
Medicaid eligibility for family planning services through a state plan amendment (SPA). I respectfully 
request that my written statement be submitted for the record.

Public health providers, scholars and advocates, and federal lawmakers agree: family planning is 
cost-saving preventive health care for women and men. The Centers for Disease Control and 
Prevention (CDC) has cited family planning as one ofthe ten great public health achievements ofthe 
20th century, stating, “Smaller families and longer birth intervals have contributed to the better 
health of infants, children, and women, and have improved the social and economic role of women.”'

Access to family planning has improved the social and economic lives of women and families, 
prevented unintended pregnancies and the transmission of sexually transmitted diseases, including 
HIV/AIDS, and decreased infant, child and maternal deaths. These public health, education, and 
economic gains are even bigger in poor and low-income communities which traditionally lack access 
to basic health care.

In the 1 990s, states began broadening eligibility for their Medicaid programs to provide family 
planning services and supplies to individuals who are not otherwise eligible for Medicaid." Originally 
these expansions were done through a Medicaid waiver authorized by §111 5 of the Social Security 
Act, but the Affordable Care Act (ACA) gave states the option to amend their state Medicaid plans to

1



expand eligibility for family planning services and supplies to individuals who are not pregnant and 
who have an income that does not exceed the income-eligibility level set by the state for coverage for 
pregnancy-related care. Today, 30 states have chosen to expand Medicaid eligibility for family 
planning; 1 2 of those states have received approval to operate their family planning expansions 
through a SPA.Ni

Medicaid family planning expansion programs provide a broad range of family planning and family 
planning-related services, including the full range of contraceptive methods, pap tests, and other 
associated examinations and laboratory tests. A Medicaid family planning SPA does not cover 
abortion. Recognizing the value of family planning, the federal government reimburses these services 
and supplies at an enhanced matching rate of 90% .

Medicaid family planning expansion programs are proven to save states money by expanding access 
to contraception and increasing women’s contraceptive use of more effective contraceptive 
methods—essential factors in reducing high rates of unintended pregnancy among low-income 
women.iv According to the Cuttmacher Institute, in 201 0, publicly funded family planning services 
helped women avoid 2.2 million unintended pregnancies, which would likely have resulted in about
1.1 million unintended births and 760,000 abortions.v Additionally, improved contraceptive use has 
helped women to plan and space their pregnancies, which has positive implications for the health of 
pregnant women and newborns and the economic and social well-being of families. vi

Medicaid family planning expansion programs make family planning services more accessible. Health 
centers in states with Medicaid family planning expansions are more likely to provide patients with a 
broad range of contraceptive options and to have extended service hours than health centers in other 
states.vii They are also less likely to report difficulty stocking certain contraceptive methods due to 
cost.viii Medicaid family planning expansion programs also improve the geographic availability of 
services and broaden private physician participation in the provider network.ix

Family planning health centers in states with Medicaid family planning expansions serve one-third 
more women in need of care, compared to health centers in other states.x In 2006, family planning 
health centers in states with income-based Medicaid family planning expansions served 48% of 
women in need, compared to 36% of women in need in other states.xi

Publicly funded family planning services not only improve public health, they save taxpayer dollars 
while doing it. The Cuttmacher Institute finds that every $1.00 spent on publicly funded family 
planning saves $5.68 in Medicaid expenditures that otherwise be needed to be spent related to 
unintended pregnancies.xii The Brookings Institution estimates that Medicaid family planning 
expansion programs save taxpayers $1.32 billion annually.xiil Births resulting from unintended 
pregnancy cost US taxpayers approximately $12.5 billion annually.xiv Without publicly funded family 
planning services, these costs would be doubled—costing taxpayers $25 billion a year.xv

In 201 0, 37,400 women in Alaska were in need of publicly supported contraceptive services and 
supplies.xvi 7,000 pregnancies in Alaska were unintended in 2008, 47% of all pregnancies in the
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state.xvii In 2008, there were 11,400 births in Alaska;™'1' 4,500 (40%) resulted from unintended 
pregnancies,xix and 5,900 (52%) were paid for by Medicaid.™ In total, there were 3,000 publicly 
funded births in Alaska in 2008 that resulted from unintended pregnancies,™' representing 26% of all 
births in the state, 51 % of the state’s Medicaid-funded births, and 67% of the births resulting from 
unintended pregnancies. The cost to the state and federal government of births resulting from 
unintended pregnancies was $71 million in 2008; of that, $34 million was paid for by Alaska.™''

Implementing a Medicaid family planning expansion has been a proven, successful strategy to 
combat unintended pregnancy and save public dollars for many states, and would be a wise 
investment for Alaska. According to a 2011 projection from the Guttmacher Institute, implementing a 
Medicaid family expansion SPA in Alaska could help the state provide family planning services to up 
to 9,200 individuals annually, helping women and couples avoid up to 1,31 0 unintended pregnancies 
per year, which might otherwise result in 430 abortions and 680 births, resulting in a potential net 
savings of $10.7 million a year, including $7 million for Alaska.™"'

A Medicaid family planning SPA is not duplicative of the coverage Alaska currently provides to 
categorically eligible individuals in the state’s Medicaid program. Although family planning services 
are a mandatory benefit ofthe Medicaid program, Medicaid eligibility in Alaska is currently limited to 
specific categories of persons (including working parents, disabled individuals, and pregnant women). 
Childless adults do not qualify for full-benefit Medicaid in Alaska, and consequently do not have 
access to Medicaid-funded family planning.

A Medicaid family planning SPA would expand eligibility for family planning services under Medicaid 
in two ways: it would expand eligibility to all individuals not currently categorically eligible for 
Medicaid; it would also expand the income eligibility threshold, up to the level the state has set for 
pregnancy-related care. Today, a single mother with one child (working parent, household of 2) is 
eligible for Medicaid if she earns less than $2,111 per month. However, eligibility for that same single 
mother with one child, if she becomes pregnant, goes up to $4,1 24 per month during her pregnancy. 
A childless adult is not eligible at all, unless she has a qualifying condition (e.g. disabled). A Medicaid 
family planning SPA would provide family planning services to childless adults who are not otherwise 
eligible for Medicaid, as well as to those single mothers with incomes that fall in the gap between 
$2,111 and pregnancy eligibility.

Further, a Medicaid family planning SPA is not duplicative ofthe ACA’s coverage expansion, but is in 
fact a compliment to it that will help states meet what is sure to be a growth in health care demand, 
particularly from individuals who have traditionally lacked health care coverage. Although the ACA 
will expand insurance coverage to millions, there will still be significant coverage gaps—even if 
Alaska ultimately decides to move forward with the ACA’s expansion of Medicaid to individuals with 
incomes up to 1 38% FPL—and Medicaid family planning expansion programs remain a cost-effective 
means of providing essential health services post-ACA implementation.

An estimated 30 million people were left out ofthe ACA’s coverage provisions,xxiv many of whom are 
poor or low-income and who will continue to need and seek publicly funded health services.
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Moreover, evidence from Massachusetts, a state that is several years farther down the road to health 
care reform than the country as a whole, shows that even with “universal” coverage, there will be 
coverage gaps. According to the Cuttmacher Institute, although only 2% of all Massachusetts 
residents were uninsured in 201 0 (compared with over 6% in 2006), 3 in 1 0 clients who sought care 
at family planning centers in Massachusetts in 2011 “either had no insurance coverage or had 
coverage they could not use for their care.”xxv A new report published by the CDC echoes these 
findings, detailing how in the 6 years following health reform in Massachusetts, many individuals 
continued to need and seek publicly funded family planning care.xxvi

There will be individuals without coverage because they are cycling on and off of insurance coverage 
due to changing life circumstances - they lost their job, their income level fluctuates, they get 
married or divorced, all of which can affect someone’s insurance eligibility and status—in a process 
known as “churning." These are people our member-health care providers encounter every day. The 
woman in her early thirties who lost her job and, with it, her employer-sponsored insurance coverage 
or her ability to pay for the insurance she was paying for out of her own pocket. Or the woman in her 
twenties who works two retail jobs, whose hours, and therefore monthly income, fluctuates 
depending on how good business. Or the woman who was eligible for Medicaid when she was single, 
but whose new husband makes slightly too much money for her to qualify for Medicaid but not 
enough to afford to buy insurance.

Furthermore, while eligibility for full-benefit Medicaid and the ACA’s subsidies to purchase 
commercial insurance is based on family income, Medicaid family planning SPAs often allow 
individuals to qualify for services based on their own, individual income, as opposed to that of their 
family. This means that individuals who may not be able to access full-benefit Medicaid or 
commercial insurance coverage because their family income is too high may still be able to qualify for 
and receive services through a Medicaid family planning SPA based on their individual income level.

Although many people are likely to have a pathway to coverage under the ACA, there is a sizable 
group of individuals for whom regular insurance processes fail, for the reasons I outlined and more. 
Medicaid family planning SPAs provide a stop-gap measure to help ensure continued access to family 
planning for millions of low-income individuals.

Additionally, even with the ACA’s new women’s preventive health services benefit, women may not 
have access to the contraceptive methods and services most effective for them. The ACA requires new 
commercial insurance plans to cover a range of women’s preventive health services, including all 
FDA-approved contraceptive methods, counseling, and an annual well-woman visit. However, current 
rules regarding this benefit give some flexibility to insurance plans, which are doing things like 
tiering services (i.e. the patient can only access generics, or certain brands and/or supply types) or 
even excluding certain methods, such as intrauterine devices (lUDs) and other long-acting 
contraceptive methods. Medicaid family planning expansion programs provide a broad range of 
contraceptive method options, helping to ensure that women can choose and access the method that 
is most effective for them - saving taxpayer dollars that might otherwise be spent on unintended 
pregnancy.
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Full implementation of the ACA will take years. Family planning is a preventive service and should not 
be inaccessible because ofthe administrative burdens required to implement national health reform. 
Medicaid family planning SPAs ensure continuity of services and supplies necessary to prevent 
unintended pregnancy while people are being enrolled into coverage under the ACA.

Finally, I would re-emphasize that Medicaid family planning expansion programs are money-savers. 
Since Medicaid is a payer of last resort, Medicaid family planning expansions only pay for services not 
otherwise paid for, and save states money while doing it. Implementing a Medicaid family planning 
SPA would give Alaska’s health care providers a critical tool to help provide essential health care 
services to women and men in need of these services, leading to a healthier state while saving 
taxpayer dollars.

Thank you for inviting me to testify on this important issue, and I look forward to answering your 
questions.

' US Centers for Disease Control and Prevention, Ten Great Public Health Achievements -  United States, 1900-1999, Morbidity 
and Mortality Weekly Report, April 2, 1999, http://www.cdc.aov/rnm wr/preview/mmwrhtm l/00056796.htm .
“ Rachel Benson Cold, “Back to Center Stage: ACA Decision Gives New Significance to Medicaid Family Planning Expansions,'' 
Cuttmacher Policy Review, Fall 2012, Volume 15, Number 4, http://www.auttmacher.Org/pubs/apr/l 5 /4 /a o rl 5041 3.html. 
"'California, Connecticut, Indiana, New Hampshire, New Mexico, New York, Ohio, Oklahoma, South Carolina, Virginia, and 
Wisconsin are all operating family planning SPAs. North Carolina’s SPA goes into effect April 30, 2014.
'v Adam Sonfield and Rachel Benson Gold, Medicaid Family Planning Expansions: Lessons Learned and Implications for the 
Future, Guttmacher Institute, December 2011, http://www.auttmacher.org/pubs/Medicaid-Expansions.pdf.
"Jennifer Frost, Mia Zolna, and Lori Frohwirth, Contraceptive Needs and Services, 2010, Guttmacher institute, July 201 3, 
http://www.auttmacher.org/pubs/win/contraceptive-needs-2010.pdf .
vi Gold, “Back to Center Stage: ACA Decision Gives New Significance to Medicaid Family Planning Expansions."
“  Jennifer Frost et al., Variation in Service Delivery Practices Among Clinics Providing Publicly Funded Family Planning Services 
in 2010, May 2012, http://www.auttmacher.org/pubs/clinic-survev-2010.pdf.
,l" Ibid.
“ Sonfield and Gold, Medicaid Family Planning Expansions: Lessons Learned and Implications for the Future.
' Rachel Benson Gold et al., Next Steps for America’s Family Planning Program: Leveraging the Potential o f Medicaid and Title X 
in an Evolving Health Care System, Guttmacher Institute, 2009, http://www.auttmacher.org/pubs/NextSteps.pdf.
* ibid.
*" Guttmacher Institute, “Facts on Publicly Funded Contraceptive Services in the United States," July 201 3, 
http:/ /www.guttm acher.ora/pubs/fb. contraceptive serv.htmI.
xl“ Adam Thomas, Policy Solutions for Preventing Unplanned Pregnancy, Brookings Institution, March 2012, accessed March 7,
201 3, http://www.brookings.edu/research/reports/201 2/03/unplanned-preanancv-thomas.
’"“ Adam Sonfield and Kathryn Kost, “The Public Costs from Unintended Pregnancies and the Role of Public Insurance Programs 
in Paying fo r Pregnancy and Infant Care: Estimates for 2008," Guttmacher Institute, http://www.auttmacher.org/pubs/pubiic- 
costs-of-UP.pdf.
”  Ibid.

Guttmacher Institute, State Facts About Unintended Pregnancy: Alaska, accessed February 24, 2014,
http://www.auttmacher.ora/statecenter/unintended-preanancv/AK.html.

Ibid.
Sonfield and Kost, “The Public Costs from Unintended Pregnancies and the Role of Public Insurance Programs in Paying for 

Pregnancy and Infant Care: Estimates for 2008."
** Guttmacher Institute, State Facts About Unintended Pregnancy: Alaska.
“  Sonfield and Kost, “The Public Costs from Unintended Pregnancies and the Role of Public Insurance Programs in Paying for 
Pregnancy and infant Care: Estimates for 2008.”

Ibid.
Guttmacher Institute, State Facts About Unintended Pregnancy: Alaska.
Adam Sonfield, Jennifer Frost, and Rachel Benson Gold, “Estimating the Impact of Expanding Medicaid Eligibility For Family 

Planning Services: 2011 Update,” January 2011, http://www.guttmacher.org/pubs/Medicaid-Familv-Planning-2011 .pdf. It 
should be noted that these estimates were made prior to the US Supreme Court's 201 2 decision making the ACA’s Medicaid 
expansion effectively optional fo r states, and would likely be different in a post-Supreme Court decision environment.

Congressional Budget Office, Payments o f Penalties for Being Uninsured Under the Affordable Care Act, September 2012, 
http://www.cbo.aov/publication/43628.
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Gold, “Back to Center Stage: ACA Decision Gives New Significance to Medicaid Family Planning Expansions.” 
xxui Marion Carter et al., “Trends in Uninsured Clients Visiting Health Centers Funded by the Title X Family Planning Program— 
Massachusetts, 2005-2012,” Morbidity and Mortality Weekly Report, January 24, 2014, 63(03); 59-62, Centers for Disease 
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Theda S. Pittman
1641 Eastridge Drive, #102, Anchorage, AK 99501 

907-222-5974; tspittman@qci.net

2/25/14

RE: SS SB49 am & HB 173
Thank you Mr. Chairman and members of House Finance,

We agree that we want fewer abortions to be performed. We disagree on the 
best ways to accomplish that goal; the acceptable ways to accqmplish that goal; 
whether public funds should be used if the pregnant girl or woman is on 
Medicaid.

Before the Legislature started meeting again last month, public officials were 
casting serious warnings about the fact that we have to be much more careful in 
spending public money. I think we agree about that too.

There is too much public money being wasted and both of thesp proposals have 
already wasted time and money unnecessarily.

In spite of the court case challenging essentially the same language which is in 
regulations, Senator Coghill -sponsor of SB49, is described in the news as 
pressing forward, regardless of the lawsuit because laws hold more weight than 
regulations. And he says it's also a fiscal conservative issue.

In this instance, Legislators who want to behave in a fiscally conservative way 
should put these 2 bills in the drawer until we find out what the court says.

If the court upholds the regulations, then the bills are unnecessary and it's been a 
waste of time and money to bring them this far into the process.

If the court strikes down the regulations as unconstitutional, then the decision will 
have to be analyzed to understand whether or what guidance the decision 
provides as to how broadly the term ‘medically necessary abortion’ is to be 
construed. And, these bills will have to be sent back down the line for re-drafting, 
and to start the process all over again. Another waste of time and money.

Please be fiscally prudent and hold these bills where they are until you have the 
necessary information for an informed decision about whether to move them 
forward or send them back to the drafters.

Thank you.
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SB 49
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Women have the reproductive right to choose abortion. The reasons for choosing an abortion and the 
circumstances under which a woman becomes pregnant do not matter. It is her choice and no one else's. It is her 
right to manage her reproductive ability and control what happens to her body, which are examples of autonomy 
(http://www.merriam-webster.com/medlineplus/autQnomv'). A woman has her reasons. Her reasons and rights 
outweigh those ofthe created life.

Abortion is medical care. If early enough in the pregnancy, medication can be administered to cause an 
abortion. The drug is called mifepristone (http://www.rnerriam-wehster.com/medli.neplus/ru-486'). It must be 
prescribed and administered. It cannot be purchased over-the-counter. Later pregnancies require a D & C, a 
medical procedure.

I understand that in the medical community, a "therapeutic" abortion is one in which the pregnancy should be 
ended because of some health complication Chttp://www.merriam-
webster.com/medlineplus/therapeutic%20abortionl. However, I don't think that choosing an abortion for any 
other reason makes it "unnecessary." Abortion is not like electing for breast augmentation. It has the 
paradoxical nature of being both elective and necessary. Any woman can. choose to abort. Any woman can 
choose to carry on with a pregnancy and/or become a mother. I have known women who chose to be mothers to 
children conceived from rape. Even women with high health risks for pregnancy and birth may choose to carry 
on, against medical advice. Such a decision made against medical advice is an exercise of autonomy, an ethical 
principle well known in the medical profession. It's about choice. Once an abortion is chosen it becomes 
necessary. The pregnancy is not going to end by a woman simply wishing it so - a medical treatment must be 
given. Any woman can talk with her doctor about making a decision that is best for her health, both her mental 
health and the health of the rest of her body.

Abortion should be accessible if it is truly a choice. If a woman cannot afford an abortion, she cannot have 
one and therefore she essentially doesn't have a choice. Women on Medicaid are poor, They already can't pay 
for most of their medical care; that is why they are on Medicaid. The proposed restrictions will force many poor 
women on Medicaid to bear children against their wishes, simply because they will be denied coverage and 
cannot afford the abortions themselves. "Studies published over the course of two decades looking at a number 
of states concluded that 18-35% of women who would have had an abortion continued their pregnancies after 
Medicaid funding was cut off' ('http://www.euttmacher.Org/pubs/npr/l 0/1/gprl 00112,html~). It should be 
obvious that a woman who decides on abortion but is denied one is harmed in health, both the psychological 
health of the brain and the rest of her body. The proposed restrictions sabotage the right to choose.

Furthermore, it is judgmental and unfair to cherry-pick the reasons why an abortion should be covered by 
Medicaid. The reasons and circumstances do not matter, because it's about a woman's unique choice. Every 
choice is equal and should be equally covered. It does not matter if the woman didn't use contraception, 
contraception failed, contraception was sabotaged, sterilization failed, the woman was raped, or a doctor is 
telling a woman that she might die if her pregnancy is not ended. The reasons and circumstances should not be 
favored one over the other, Favoring against equality is defined as injustice. Justice is fair treatment of all.

Alaska provides its own funds for Medicaid. It is not required to follow the lead of the unjust Hyde 
Amendment. Medicaid coverage of abortion should not be restricted, it should be expanded.

I strongly urge you to oppose these bills and, despite your personal opinions and beliefs, to not interfere with 
women's autonomy. The proposed restrictions are unconstitutional and will harm many women.
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Louise Taylor-Thomas

Sent:
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From: Eric McCallum <ericmccallum5@gmail.com> on behalf of Eric Mccallum 
<mccallum@alaska.net>
Saturday, April 13, 2013 11:03 AM 
Louise Taylor-Thomas
SB 49

I want to thank the committee for allowing me this opportunity to testify against SB49.1 will address cost concerns, 
medical consequences and the definition of medically necessary.

First I would respectfully like to remind the committee that these abortions are not paid with an individual's hard earned 
tax dollars. They will be paid from our oil tax revenue. I believe this allows for a broader use of these funds. This bill will 
deny a woman's her own medical choices. And if this bill passes there will be more prenatal care, pregnancies and well- 
baby check-ups that will need to be paid for by Medicaid. So this bill will create a net financial loss for Alaska.

Additionally, if passed SB 49 will be challenged in court because as many have testified it unconstitutional according to 
previous Alaska Supreme Court decisions.
The estimated court costs are $1M. That money would be better spent on the Medicaid Family Planning program in the 
new amendment to this bill. It will prevent unintended pregnancies that lead to the abortions addressed in this bill.

Second. What is "medically necessary" and who should decide? Is prenatal care really "medically necessary" or do we 
provide this care for the benefit of the mother and fetus. Are vaccinations medically necessary? Or are they there to 
prevent bad outcomes? If a woman chooses to not report a rape does that make the abortion elective? Are we planning 
on defining "medically necessary" for all healthcare? Because I do not want government determining whether my 
healthcare is "medically necessary" or not.

I believe men feel the same way. Recently, treatment of prostate cancer has become controversial. Do the gentlemen 
on this committee really want the government determining their treatment if they have prostate cancer? Or do you 
want your physician helping you make those choices?

Finally, an abortion costs approximately $700. For women already on the edge financially this is a huge problem. SB 49 
will force some women who want an abortion to carry their pregnancy to term, they may delay care, attempt to abort 
on their own or consider suicide. And we now know that women in Alaska commit suicide at twice the national average. 
We forget that before abortion was legalized many women died or were permanently damaged by self-induced 
abortions.

Nothing I say will change anyone's beliefs here today. Nor should it. Every one is entitled to their own beliefs. But just as 
none of us wants a woman to be forced to have an abortion, I do not want a woman forced to carry a pregnancy to term 
and potentially risk her health.

A few problems with forcing a woman to continue a pregnancy are:

• It is potentially not good for the woman or the fetus if the woman delays or
doesn't seek appropriate prenatal care, or continues with an addiction or risky behavior. These may cause complicated 
deliveries, premature births and potential birth defects. All adding to our Medicaid cost
• Domestic Violence is a huge problem in Alaska. Pregnancy often makes domestic 
violence worse, putting the woman at greater risk.
• It would force a woman to carry to term a child who may be born with severe 
anomalies such as anencephaly.

l
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Please respect all women. Don't limit healthcare access for women who really need it. Please stop this bill. 

Robin Smith
14100 Jarvi Drive <x-apple-data-detectors://l> Anchorage, Ak <x-apple-data-detectors://l>
99515 <x-apple-data-detectors://l>
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FISCAL NOTE ANALYSIS

Analysis

STATE OF ALASKA BILL NO. SSSB049AM

2014 LEGISLATIVE SESSION

This bill would lim it funding o f abortions fo r Medicaid eligible individuals to medically necessary abortions and abortions 
that are the result o f rape or incest. The bill provides a statutory definition of medical necessity. Currently, Alaska Medicaid 
only pays fo r medically necessary abortions and abortions that are the result of rape or incest.

It is possible that use o f specific criteria for medical necessity could reduce the number of abortions qualified fo r state 
funding. However, the Department lacks the data needed to estimate how many abortions would fail to meet the bill's 
definition o f medical necessity. Therefore, we cannot determine the impact on expenditures.

The legislation directs the department to submit a Medicaid State Plan Amendment to create a women's health program. A 
women's health program would include family planning-related services, including testing and treatment o f sexually- 
transmitted diseases, contraceptive methods, and an annual family planning visit at an office/clinic. We assume that these 
services will be available to  individuals with incomes below 175% of the federal poverty level (FPL) fo r Alaska. According to 
the current population estimates from the U.S. Census Bureau, approximately 14,000 women in Alaska ages 19-44 are 
estimated to be uninsured and below this income level. The annual cost per individual accessing family planning services is 
estimated at $800 per person. Direct services costs are at a 90/10 federal match rate. The fiscal note excludes women 
currently eligible fo r fam ily planning services under Medicaid/Denali KidCare.

The Affordable Care Act (ACA) requires individuals with incomes above 100% FPL to purchase insurance through the 
Federally Facilitated Marketplace. These insurance plans include family planning as an essential health benefit. This 
coverage is likely eligible fo r 100% premium reimbursement through the Affordable Care Act.

Women whose income falls between 100% and 175% o f FPL are required to purchase health insurance through the 
Marketplace, but would likely also be eligible for the Medicaid women's health program, should Alaska offer one. There 
would be financial incentive fo r individuals in this income level to  apply fo r Medicaid coverage of family planning services, 
rather than apply for the required Marketplace insurance coverage. While cost is largely subsidized, premiums are paid up 
front and reimbursed upon filing of a person's tax returns. While the federal government states that those who must apply 
for Marketplace insurance but do not will be assessed a gradually escalating annual fine, it is not yet clear how this 
requirement will be enforced or what effect tha t may have on Medicaid enrollment in Alaska.

The Division of Health Care Services is unable to  determine how many people would apply fo r a women's health program or 
how many unintended pregnancies might be averted by the establishment of a women's health program.

Regulations would need to be developed should the Bill and accompanying amendment become law, with no particular 
additional cost associated (absorbed w ithin cost of ongoing Medicaid regulations change).

(Revised 8/16/2013 OMB) Page 2 of 2
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Darrell Breese

From: Joshua Decker <JDecker@acluak.org>
Sent: Monday, February 24, 2014 11:51 PM
To: Rep. Alan Austerman; Rep. Bill Stoltze; Rep. Mark Neuman
Cc: Rep. Mia Costello; Rep. Bryce Edgmon; Rep. Lindsey Holmes; Rep. Cathy Munoz; Rep. 

Steve Thompson; Rep. Tammie Wilson; Rep. Les Gara; Rep. David Guttenberg; Rep. Mike 
Hawker; Rep. Scott Kawasaki; Sen. John Coghill; Rep. Gabrielle LeDoux

Subject: SB 49 & HB 173 - ACLU Review
Attachments: Austerman & Stoltze & Neuman. SB 49 & HB 173. ACLU Review. 2014.02.24.pdf

Co—Chairs Austerman and Stoltze, and Vice-Chair Neuman,

We hope that you are well. Attached is the ACLU of Alaska’ s testimony about Senate Bill 49 and House 
Bill 173, which propose to define “ medically necessary” for Medicaid-funded abortions.

The American Civil Liberties Union of Alaska represents thousands of members and activists throughout 
the State of Alaska who seek to preserve and expand individual freedoms and civil liberties guaranteed by 
the United States and Alaska Constitutions. In that context, we appreciate the opportunity to testify about 
the proposed legislation’ s many constitutional infirmities.

If you cannot read our testimony or if you have any questions, please let us know. We are happy to answer 
any questions that the Members o fth e  Committee might have.

Best regards,

Joshua A. Decker
Interim Executive Director
ACLU of Alaska
1057 W. Fireweed Ln, Ste. 207
Anchorage, AK 99503
■  direct 907.263.2002 ■  jdecker@acluak.org
■  office 907.258.0044 ■  fax 907.258.0288
■  cell 907.268.4798 
www.acluak.org

Please update your address book: our email addresses have changed to @acluak.org

A M E R I C A N  C I V I L  L I B E R T I E S  UNION 
of  A L A S K A

Because Freedom Can’ t  Protect Itself

l

mailto:JDecker@acluak.org
mailto:jdecker@acluak.org
http://www.acluak.org


T h is  m essage m ay b e  confidential o r legally privileged. I f  you  are n o t the in tended  recipient, p lease  tell us  
im m ed ia te ly  and d e le te  th is email from you r system .
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O f f i c e r s  a n d  D i r e c t o r s

D o n n a  J. G o ld s m ith , Anchorage 
P r e s i d e n t  

R ic h  CURTNER, Anchorage 
V i c e  P r e s id e n t  

L lO Y D  E ggan , Anchorage 
T r e a s u r e r  

C o n n i e  O zer, Anchorage 
S e c r e t a r y  

W i l l i e  A n d e rso n , Juneau 
A f f i r m a t iv e  A c t io n  O f f i c e r

CHASENCUNITZ, Anchorage 
P a u l  G r a n t ,  Juneau 
K a t i e  H u r le y  (E m e rita ) , Wasilla 
M a r j o r i e  K a is e r ,  Anchorage 
M i c h a e l  K ing, Anchorage 
R a c h e l  M uir, Dillingham  
B e s s i e  O’R o u rk e , Anchorage 
G a l e n  Pa ine , Sitka 
S u s a n  R eed, Anchorage

ACLU
AMERICAN CIVIL LIBERTIES UNION 
of ALASKA

February 24, 2014

The Honorable Alan Austerm an, Co-Chair 
The Honorable Bill Stoltze, Co-Chair 
The Honorable Mark Neum an, Vice-Chair 
H ouse Finance Committee 
A laska State House of Representatives 
State Capitol 
Juneau, AK 99801

by email: Rep.Alan.Austerm an@ akleg.gov  
Rep.Bill.Stoltze@ akleg.gov  
Rep.M ark.Neuman@ akleg.gov

Re: SB 49 and HB 173: R eproductive H ealth Funding
ACLU A nalysis o f F inancia l and C onstitu tional Issues

Dear Co-Chairs Austerm an and Stoltze, and Vice-Chair Neuman:

Thank you for the opportunity to testify  about the Sponsor Substitute  
for Senate B ill 49, as amended, and H ouse B ill 173, both o f which  
im perm issibly seek  to strip funding for needed m edical services in  an 
im portant area of wom en’s health. On April 11, 2013, we subm itted  
w ritten  testim ony to the H ouse Finance Com m ittee on SB 49; because of 
new developm ents, we subm it th is updated testim ony and again  
reiterate our opposition to both bills.

The Am erican Civil Liberties U nion of A laska represents thousands 
of m em bers and activists throughout the S tate of A laska who seek  to 
preserve and expand individual freedoms and civil liberties guaranteed  
by the U nited  States and A laska C onstitutions. We engage in public 
advocacy and education to further those rights, and—w hen necessary—  
would litigate w hen those rights are attacked. In that context, we write 
to advise you that these bills are unconstitutional or, at best, academic 
nullities, and—of specific importance to th is Com m ittee— if  enacted, the 
State would likely incur and be ordered to pay hundreds of thousands of 
dollars in attorney’s fees and costs arising out of the inevitable  
constitutional challenge.

mailto:Rep.Alan.Austerman@akleg.gov
mailto:Rep.Bill.Stoltze@akleg.gov
mailto:Rep.Mark.Neuman@akleg.gov
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1. The S tate H as Spent A lm ost $1 M illion in R epeated, U nsuccessfu l A ttem pts to
U nconstitu tionally  L im it Women’s R eproductive Rights.

As w e more fu lly  explain  below, SB 49 and HB 173 are— quite plainly—  
unconstitutional. P assage o f either or both b ills would entangle the S tate in lengthy and 
complex litigation. As M em bers of this Com m ittee are aware, th is would not be the first 
time, or even  the second, th at these issues have been litigated. Indeed, the D epartm ent of 
H ealth  and Social Services prom ulgated a regulation sim ilar to th ese bills earlier th is year, 
and this regulation  is currently in litigation  before the Anchorage Superior Court.1

Apart from th is  current constitutional challenge, the State of A laska has been sued  
m ultiple tim es over its repeated attem pts to lim it a wom an’s constitutional right to 
reproductive autonom y. In addition to the M edicaid m edically-necessary abortion case of 
S ta te , D ep a rtm en t o f  H ea lth  & Socia l Services v. P la n n ed  P arenthood o f A la ska , In c .,2 the 
now -unconstitutional P arental Consent A ct spaw ned a law suit, and m ultiple appeals, 
which lasted  over ten  years.3

P utting aside w hat the State had to  pay its  ow n attorneys and its other  
in ternal costs o f  d efen d in g  those su its, it paid the su ccessfu l p lain tiffs $514,153.58 
plus in terest (or $674,905.82 plus in terest in 2014 dollars) for th ese  two  
u n con stitu tional actions: $236,026.16 p lus interest (or $320,897.38 plus interest in 2014  
dollars) in  the S ta te , D ep a rtm en t o f H ea lth  & Socia l Services  Medicaid m edically-necessary  
abortion case and $278,127.42 (or $354,008.44 in 2014 dollars) in  the S ta te  v. P la n n ed  
P arenthood o f  A la sk a  P arental Consent A ct case .4 If one includes the S ta te’s own internal 
costs—which th ese figures do not—Alaska likely spent close to $1 m illion in its 
unsuccessful d efenses of th ese unconstitutional acts.

Given th is clear— and expensive— history, w e draw the Com m ittee’s attention  to the  
unusual lack o f fiscal notes th at account for th ese costs. As stew ards of our S tate’s finances, 
even absent the clear constitutional violations, th is is reason enough for the Com m ittee to 
reject these bills.

1 Planned Parenthood o f the Great Northwest v. Streur, Anchorage Super. Ct. No. 3AN-14-04711CI.

2 28 P.3d 904 (Alaska 2001).

3 State v. Planned Parenthood o f Alaska, 171 P .3d 577 (Alaska 2007).

4 We have used the US B ureau of Labor Statistics inflation calculator, available online at 
www.bls.gov/data/inflation_calculator.htm, to derive the inflation-adjusted 2014-dollar amounts. For 
the original raw dollar amounts, please see the attached orders from the Anchorage Superior Court 
and the Alaska Suprem e Court.

http://www.bls.gov/data/inflation_calculator.htm
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2. SB 49 and HB 173 Cannot Narrow or Further D efine the Current
C onstitutional R ight to  M edicaid-Funded M edically N ecessary A bortions.

The ability o f a ll wom en in Alaska to make their own m edical decisions, including  
reproductive ones, is a fundam ental right guaranteed by the A laska C onstitution .5 
‘“Reproductive rights are fu n d a m en ta l. . . [and] include the right to an abortion.’”6

This fundam ental right o f reproductive choice is specifically protected by the “state  
constitutional guarantee o f ‘equal rights, opportunities, and protection under the law ,”’7 
and A laska may not “selectively  exclude from [its Medicaid] program w om en who medically 
require abortions.”8 The requirem ent to fund m edically necessary abortions “affects the  
exercise of a constitu tional right”9 and thus it may not be narrowed or otherw ise altered  
through leg isla tion .10

The contours of th is right are clear, but even  if, as SB 49’s Sponsor Statem ent provides, 
“the term  ‘m edically necessary abortion’ has acquired a constitutional com ponent of 
unknown scope,” th ese b ills m ay not delim it that right in any m anner that narrows its  
original constitutional contours.11 At best, these b ills are a nullity  that sim ply mirrors what 
the Supreme Court required in Sta te , D ep a rtm en t o f H ea lth  & Socia l Services.

But, the b ills’ tex t and purpose belie th is anodyne construction: they are narrower than  
the constitutional right announced by the Supreme Court and, putting aside that structural 
separation of powers infirm ity, they are substantively  unconstitutional.

5 State, Dept, of Health & Soc. Services, 28 P.3d at 913.

6 Id. at 907 (quoting Valley Hosp. A ss’n, Inc. v. M at-Su Coal, for Choice, 948 P.2d 963, 969 (Alaska 
1997)) (omission and alteration in id.).

7 Id. at 908 (quoting Alaska Const, art. I, § 1).

8 Id. at 906.

9 Id. at 909.

10 Valley Hosp. A ss’n Inc., 948 P.2d a t 972 (“However, we cannot defer to the legislature when 
infringement of a constitutional right results from legislative action.”); Dickerson v. United States, 
530 U.S. 428, 437 (2000) (“But Congress may not legislatively supersede our decisions interpreting 
and applying the Constitution.”).

11 Dickerson, 530 U.S. a t 437 (overturning legislation tha t tried to overrule the M iranda v. Arizona, 
384 U.S. 436 (1966) decision, which “interpret[ed] and appl[ied] the Constitution.”). Emphasis of the 
Sponsor Statem ent’s quote omitted.
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3. SB 49 and HB 173 Are U nconstitu tional On Their Face

SB 49 and HB 173’s definitions of “m edically necessary abortion” are dram atically  
narrower than  the A laska C onstitution’s. First, the bills subject “m edically necessary  
abortions” to an after-the-fact, second-guessing scrutiny, linking it to “a physician’s 
objective and reasonable professional judgm ent after considering m edically relevant 
factors [.]”

Second, and more worrisome, the bills exclusively lim it “m edically necessary abortion” 
to  “avoid[ing] a threat of serious risk to the life or physical health” of the pregnant woman. 
Subpart (b)(4)’s lists  do not save the bills, because though it attem pts to tie the b ills’ 
narrower scope to the Suprem e Court’s exam ples of m edically necessary abortions,12 the 
narrow touchstone is still ju st “life or physical health ,” which im perm issibly om its m ental 
health  from m edical need. This squarely and unconstitutionally contradicts the Supreme 
Court, w hich recognized th at m ental health, such as “bipolar disorders,” is a 
constitutionally  protected and m edically necessary basis for an abortion.13 This om ission  
m akes SB 49 and HB 173 unconstitutional on their face.

4. SB 49 and HB 173’s G enesis V iolate Equal P rotection

Apart from the sim ilar new — and now challenged— regulation by the D epartm ent of 
H ealth  and Social Services, SB 49 and H B 173 stand alone in the A laska M edicaid schem e. 
“M edically necessary” is a common term, scattered throughout the M edicaid regulations. 
The State specifically lis ts  “m edically necessary” in the regulations for

hospital s ta y s ,14 
eye care,15
em ergency air or ground am bulances,16 
m ental health  trea tm en t,17
com m unity behavioral health  services providers,18 
enteral and oral nutritional products,19

12 State, Dept, o f Health & Soc. Services, 28 P .3d at 907.

13 Id.

14 7 Alaska Admin. Code § 140.325.

15 7 Alaska Admin. Code § 110.715(a)(1).

16 7 Alaska Admin. Code § 120.415(a).

17 7 Alaska Admin. Code § 110.445(a)(1).

18 7 Alaska Admin. Code § 135.230(a)(1).

19 7 Alaska Admin. Code § 120.240.
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• B-com plex v itam in s,20 and
• podiatry services21

and “m edically necessary” is a blanket prerequisite for each and every M edicaid claim:
“[t]he departm ent w ill pay for a service only if  that service . . .  (5) is m edica lly  
necessary[.]”22

Yet, despite its ubiquity, “medically necessary” is not defined in the A laska Statutes or 
the A dm inistrative Code. And, given th at A laska adm inisters a functional M edicaid  
program, “m edically necessary” is not vague, unwieldy, or cum bersom ely overbroad.

The explicit purpose of SB 49 and HB 173, as announced in their Sponsor Statem ents, is 
to “provideO a neutral definition for a ‘m edically necessary abortion,’” because, to quote SB  
49’s Sponsor Statem ent, there is insufficient “guidance as to how broadly the term  
‘m edically necessary abortion’ is to be construed.”

In a constitu tional challenge of SB 49 or HB 173, the courts w ill note th at “medically 
necessary” perm eates the M edicaid regulations and th at its lack of an exhaustive SB 49 or 
HB 173-like definition has not caused the S tate to lack “guidance” on how it “is to be 
construed.” Rather, courts w ill probably acknowledge that the b ills’ extensive definition is 
unique in  A laska law  and w ill then  likely conclude that they are “based on criteria  
unrelated to the purposes o f the public health  care program,”23 nam ely, that it is “based  
solely on political disapproval o f the m edically necessary procedure.”24

The b ills are not rooted in “neutral criteria” that have a “fair and su bstan tia l relation to 
the object of the leg islation .”25 Instead, because they are grounded in a political desire to 
reduce publicly funded abortions, they violate equal protection.26

20 7 Alaska Admin. Code § 120.110(e)(6)(H).

21 7 Alaska Admin. Code § 110.505(a).

22 7 Alaska Admin. Code § 105.100 (emphasis added).

23 State, Dept, o f Health & Soc. Services, 28 P. 3d a t 915.

24 Id. a t 905.

25 Id. at 910-11.

26 See id. a t 912 n.59 (noting by example that a “bare congressional desire to harm  a politically 
unpopular group cannot constitute a legitimate government interest,” and th a t a “purpose to 
discriminate against hippies cannot, in and of itself and without reference to [some independent] 
considerations in the public in terest” satisfy equal protection) (internal quotation omitted and 
alteration in original).
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5. Conclusion

We urge the Finance Com m ittee to avoid p assing  a bill that is p lain ly unconstitutional 
and that w ill mire the State in an  expensive— and entirely avoidable—constitutional 
challenge.

We appreciate the opportunity to share our concerns about Senate B ill 49 and House 
B ill 173. We hope th at our com m ents w ere helpful in  identifying the b ills’ constitutional 
infirm ities, and, because they violate both the Equal Protection Clause and the separation  
of powers, the ACLU opposes the bills and urges a “Do Not P ass” vote.

P lease contact us i f  you have any questions or if  you w ant any additional information. 
We are always happy to respond through written or oral testim ony, or to answ er informally 
any questions th at M embers of the Comm ittee m ay have.

Thank you again  for considering our testim ony.

A. Decker 
Interim  Executive Director

cc: R epresentative Mia Costello, Rep.M ia.Costello@akleg.gov
R epresentative Bryce Edgmon, Rep.Bryce.Edgmon@ akleg.gov  
R epresentative Lindsey Holmes, Rep.Lindsey.Holmes@ akleg.gov  
R epresentative Cathy Engstrom  M unoz, Rep.Cathy.M unoz@ akleg.gov 
R epresentative Steve Thompson, Rep.Steve.Thompson@ akleg.gov  
R epresentative Tammie W ilson, Rep.Tam mie.W ilson@ akleg.gov 
R epresentative Les Gara, Rep.Les.Gara@ akleg.gov 
R epresentative David Guttenberg, Rep.David.Guttenberg@ akleg.gov  
R epresentative Mike H awker, Rep.M ike.Hawker@ akleg.gov  
R epresentative Scott K awasaki, Rep.Scott.Kawasaki@ akleg.gov  
Senator John Coghill, Sponsor, Sen.John.Coghill@ akleg.gov  
R epresentative G abrielle LeDoux, Sponsor, Rep.Gabrielle.LeDoux@ akleg.gov

mailto:Rep.Mia.Costello@akleg.gov
mailto:Rep.Bryce.Edgmon@akleg.gov
mailto:Rep.Lindsey.Holmes@akleg.gov
mailto:Rep.Cathy.Munoz@akleg.gov
mailto:Rep.Steve.Thompson@akleg.gov
mailto:Rep.Tammie.Wilson@akleg.gov
mailto:Rep.Les.Gara@akleg.gov
mailto:Rep.David.Guttenberg@akleg.gov
mailto:Rep.Mike.Hawker@akleg.gov
mailto:Rep.Scott.Kawasaki@akleg.gov
mailto:Sen.John.Coghill@akleg.gov
mailto:Rep.Gabrielle.LeDoux@akleg.gov
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THIRD JUDICIAL DISTRICT / »('- .! -,1L-
STATS O ' ALASKA

PLANNED PARENTHOOD Of- ALASKA, 
INC.. cl al..

Plaintiffs.
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CLERK
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KAREN PERDUE. Commissioner. Department ) -  rf  j
a I ) t 11 f i n . ' l  . . I  I *of Health and Social Sen ices, et al.. 

Defendants.

<V

SUO DO CK9SCH IEUSS.7 .C . 
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io «  i  S T H C ir. s u m  sio  
ANCHORAGE. ALASKA 

9 9 3 0 1 *5 9 1 0  
TE L: f 9 0 7 1  2 5 9 -7 9 0 /  
TAX: ( 9 0 7 )  279*1159

Case No. 3AN-98-07004

PR O PO SE D  A M E N D E D  JU D G M E N T

The Plaintiffs having moved the Court and having been granted by the Court awards of 

attorneys’ fees and costs in the sum of $ 109,928.41 on October 19. 1999. and in the sum of

S58.082.35 on January 25. 2001 .it is hereby ordered that the Pinal Judgment be amended lo 

include the prior orders for attorneys’ fees and costs totaling S16.8.010.76. Post-judgment 

interest at the statutory rale of 7.5 percent per year shall accrue on the October 19. 1999. award 

from that date until paid. Post-judgment interest at the statutory rate of 8 percent per year shall 

accrue on the January 25. 2001, award from that date until paid.

ENTERED this /V  day offtWw (M  . 2001. at Anchorage. Alaska.

I certify that on .3
a copy of the above was mailed to each
of the following 3t their addresses of
record. 

C d 'f )  < & )

Sen K. Tan 
Superior Court Judge
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In the Supreme Court of the State of Alaska

State of Alaska, DHSS, et al., )
) Supreme Court No. S-09109

Appellants, )
v. ) Order

) Awarding Costs and Attorney's Fees 
Planned Parenthood of Alaska, et al., )

)
Appellees. ) Date of Order: 9/20/01

 )
Trial Court Case # 3AN-98-07004CI

On consideration of the cost bill, filed on 8/30/01, and no opposition having been 
filed by any party,

It  is O rdered:

1. Appellant shall pay appellee the following allowable costs:
Copies of appellee’s brief $572.60
Copies of supplemental brief $ 48.30
Copies of appellee’s excerpt $244.50
Total $865.40

2. The following costs are disallowed:
Copies of appellee’s memorandum in 
opposition to motion for stay of injunction $264.00
Appendix of cases in support of appellee’s 
opposition to stay $343.20

3. At the direction of an individual justice, attorney’s fees in the
amount of $67,150.00 are awarded to the appellee.

Clerk of the Appellate Courts

Marilyn Maj^
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE

PLANNED PARENTHOOD OF ALASKA,
JAN WHITEFIELD, M.D., ROBERT 
KLEM, M .D., JANE DOES I-X,

Plaintiffs,
and
STATE OF ALASKA,

Defendant.
CONCERNED ALASKA PARENTS, INC.

Amicus Curie.
CASE NO. 3AN-97-6014 Cl

PRBEB- AWP DECISION 
This matter is before the court on plaintiffs’ Motion for 

Attorney Fees. Defendant does not oppose an award of reasonable 
attorney fees, but disputes the reasonableness of the fees sought. 
Plaintiffs seek $148,692.70 in fees.•

ANALYSIS
A prevailing public interest litigant is normally entitled to 

full reasonable attorney's fees. Dansereau v. Ulmer. Slip Op. No. 
4962 at p. 2 (Alaska April 3, 1998). Here, it is undisputed that 
the plaintiffs are prevailing public interest litigants. The 
amount and reasonableness of the fee award is to be determined on 
the facts of the case, and should be evaluated according to the 
twelve factors set forth in Johnson v. Georgia Highway Express. 
Inc. . 488 F.2d 714, 717-19 (5th Cir. 1974). Hickel v. Southeast 
Conference. 868 P.2d 919, 924 (Alaska 1994).

FTLEOmihcTftu-.. v*.
Smta of Alaska T . .a n

rfl"T 3 5 1» 8
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The defendant, without citing the Johnson factors, asserts 
several reasons why the requested fees are unreasonable. This 
opinion first addresses defendant's arguments and then addresses 
the Johnson factors.

A. DEFENDANT'S ARGUMENTS
SoinpJLexjLty

The State notes that this.court must consider the complexity 
of the case in determining reasonable fees and asserts that this 
case was not complex. This court respectfully disagrees with 
defendant's characterization of the case.

This case was not like most other civil cases. First, the 
lawsuit raised a constitutional question of first impression for 
Alaska. Due to its nature, this case required substantial work to 
assimilate the arguments and evidence necessary to support the 
requests for injunctive relief and for summary judgment, and to 
oppose the two motions to dismiss.1 Although the arguments and the 
facts supporting them may have been similar, each application for 
relief required a different analysis. Second, this case involved 
Concerned Alaska Parents ("CAP") as amicus curiae.2 CAP presented 
numerous complex issues of its own to which plaintiffs had to 
respond. This court concludes that this was a complex case.

Since this case was brought prior to the Alaska Supreme 
Court decision in Valiev Hospital Association v. Mat-Su Coalition. 
948 P.2d 963 (Alaska 1997), it was necessary that the plaintiffs 
draw substantially on federal law as well as analogous state law.

2 Although CAP was not allowed to intervene as a party, CAP 
did much more than file a brief as amicus curiae.

-  2 -
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Defendants challenge that part of plaintiffs1 fees request 
related to work done by attorneys Ms. Schleuss and Ms. Strout on 
the ground that plaintiffs failed to sufficiently support that part 
of the request. Since plaintiffs have now provided an affidavit 
by Ms. Schleuss in support of her fees, I find this argument is now 
■moot as to her fees. As to Ms. Strout's total fees of $700, I find 
that Ms. Bamberger's affidavit satisfactorily supports this part 
of plaintiffs' request.

Unrelated Work
Defendants challenge some of the fees on the ground that they 

represent work unrelated to this action.
Defendants describe Ms. Bamberger's communications with 

counsel in 97-6019, the concurrent challenge to the partial birth 
abortion statute, as coordination by the attorneys of their cases 
which should be uncompensated in this matter. I find that proper 
representation in a lawsuit includes consulting with counsel in 97- 
6019, as well as obtaining a copy of the transcript of the TRO 
ruling in that matter. Further, I find that three telephone 
conversations to accomplish this purpose was reasonable.

CAP
Defendant argues that it should not be required to pay the 

fees associated with opposing motions or other arguments asserted 
by CAP. This argument also fails. First, I find that to rule as 
defendant requests would result in apportionment by issue, which 
is prohibited. Pansereau at 5. Further, this court concludes that

-  3 -
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the State benefited from CAP'S participation as one would benefit 
from having co-counsel. In this case, CAP was not a neutral 
"friend of the court." Rather, CAP's position was very much 
aligned with the State's in arguing that the statute was 
constitutional. CAP, in this case, supplemented the State's 
briefing and presented contentions and arguments strengthening the 
State's case. Accordingly, I find that the State is liable for 
fees incurred in responding to CAP'S briefs.

Duplicative or Unnecessary Work
Defendant asserts that the plaintiffs' attorneys necessarily 

duplicated each others efforts or engaged in unnecessary work. In 
support of its argument, defendant relies heavily upon the number 
of hours each attorney worked on any given product, not on the 
specifics of what each attorney was doing. For instance, where 
three, or even four attorneys coordinated briefing or other 
efforts, defendant concludes that there was necessarily a waste of 
resources. I disagree.

First, I find that the more pertinent question is, what was 
the total number of hours spent litigating this case. Here, as 
defendant points out, plaintiffs' counsel spent a total of 954.28 
hours in this lawsuit while defendant spent a total of 579.2 hours, 
or 375.08 hours less than plaintiff. However, the number of hours 
spent by the defendant did not include the hours spent by CAP. I 
suspect that if the hours spent by CAP were included, the total 
number of hours spent by the State and CAP would be close to what 
plaintiff's counsel expended in this case. In light of this

-  4 -



•  •
understatement, I find the difference in total hours not 
unreasonable.

Further, I find that the amount of time invested in the 
preparation of this case is reflected in the high quality of work 
presented to the court. Plaintiffs' counsels' arguments were 
extremely precise, well-written, and well-supported by facts and 
law. Plaintiffs' counsel presented very high qualityf briefing to 
the court.3

Next, after reviewing both parties' arguments, I reject 
defendant's objections to plaintiffs' use of out-of-state or other 
attorneys for depositions. For instance, I find that plaintiffs' 
counsel acted reasonably when they hired Fairbanks counsel to 
conduct the deposition of Ms. Scully, since the cost to plaintiffs 
was not significantly different than if their own counsel had 
conducted the deposition and because Ms. Bamberger, the "local" co­
counsel, was thoroughly engaged with other "ninth-hour" 
depositions.

The State also objects to the cost of other counsel who 
defended a deposition in Vermont. Defendant suggests that 
plaintiffs' counsel should have appeared telephonically, as did 
defendant's counsel. Although defending a deposition
telephonically may be a reasonable option, it is not the only

In making this finding, this court does not say that 
defendant's counsel's briefing was not of the same caliber. 
Indeed, the quality of the briefing in this lawsuit by all involved 
was of the highest degree.
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reasonable option. Having counsel present at a deposition to 
consult with the deponent cannot be deemed an unreasonable expense.

Plaintiff's counsel should have been able to work faster
Defendant asserts that, because of the extensive and 

collective litigation and civil rights experience of plaintiffs' 
attorneys, the attorneys should not have required over 900 hours 
to prepare their case. This court rejects this final argument on 
the premise that the case presented a case of first impression for 
the State. Therefore, experience in federal law or the law of 
other jurisdictions did not have a direct bearing on Alaska's state 
law.

In conclusion, this court is not persuaded by defendant's 
objections to the reasonableness of plaintiffs' fees.

B. THE JOHNSON FACTORS
Johnson, supra. directs courts to consider twelve factors when 

determining the reasonableness of fees. Belov, several of these 
factors are analyzed as they bear directly on the issue of 
reasonable fees in this case. Other factors are not relevant and 
were not addressed by the parties, and hence, I reach no 
conclusions as to them.4

1. The time and labor required
As stated above, this court finds that there was substantial

Those factors are: the preclusion of other employment
opportunities for counsel; whether the fee is fixed or contingent; 
time limitations that prioritize this work so that other work is 
delayed; the ''undesirability'' of the case; and* the nature and the 
length of the professional relationship between the attorney and 
client.
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time and labor required to properly prepare this complex case.
2. Ih_e novelty and difficulty of the questions
As already stated, this case presented a question of first 

impression in Alaska, and did not enjoy the benefit of Alaska cases 
substantially analogous to the issue presented.

3. The skill requisite to perform the legal service properly 
As to this factor, the court is instructed to observe the

attorney's work product, preparation and general ability before the 
court. As already noted, this court found plaintiffs' counsels' 
work to be of the highest quality, reflective of the time invested 
in the work. Further, this court found counsels' oral 
presentations to be of the same quality.

4. The customary fee
I find the attorneys' hourly rates, which range from $110 to 

$180 to be reasonable and customary.
5. The amount involved and the jce suits, .obtained
Johnson directs that, "[i]f the decision corrects across-the- 

board discrimination affecting a large class" of claimants or 
plaintiffs, the attorney's fee award should reflect the relief 
granted. Johnson at 718. Although no exact figures are 
ascertainable, I find that a necessarily significant number of 
women have, or will be affected by this lawsuit.

6. The experience, reputation and ability of the attorneys 
I have already dismissed defendant's assertions that, because

of the counsels' significant experience their costs should be 
lower. But, this factor relates more to the hourly rate charged

-  7 -
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by the attorney. As already noted, I find the plaintiffs' 
attorneys' hourly rates reasonable here, particularly since it is 
recognized that experienced attorneys who specialize in civil 
rights cases may enjoy a higher rate of compensation than others. 
Johnson at 718.

7. Awards in similar cases
No argument was presented by the parties to the court related 

to this factor. However, this court notes that, in Valiev 
Hospital. supra. a 1992 case, the court awarded approximately 
$110,000 in attorney's fees. The issue presented in that case was 
analogous to the one here. And, the award of injunctive relief and 
disposition by summary judgment in that case is also analogous. 
I find that, considering inflation, an award of $150,000 in 1998 
approximates an award of $110,000 in 1992.

C o n c l u s i o n

Application of the relevant Johnson factors leads to the 
conclusion that plaintiffs' attorneys' fees are reasonable. 
Indeed, none of the factors support a contrary conclusion.

CONCLUSION

After consideration of the parties' arguments and application 
of the factors set forth in Johnson. IT IS HEREBY ORDERED AND 
ADJUDGED THAT,

1. Plaintiffs are prevailing party, public interest 
litigants;

2. Plaintiffs' Motion for Attorney Fees is GRANTED; and
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3. The State of Alaska shall pay plaintiffs the sum of 
$148,692.70 as full reasonable attorneys' fees and costs as 
approved by the Clerk of the Court, and an amended final judgment 
shall be entered in accordance herewith.5

Dated at Anchorage, Alaska this day of October, 1998.

sen k."Fan f 
Superior Court Judge

I ,.T.iituori— —
a copy ofthe above was mailed to eac< 
of the following at their addresses o?

Secretary/Oeoutv O f *

This court notes that, at the time of entry of original 
judgment in this case, the question of attorney's fees had not been 
presented to the court.

-  9



In the Supreme Court of the State of Alaska

State of Alaska,

Appellant/Cross-Appellee,
v.

Planned Parenthood of Alaska &
Jan  Whitefield, M.D,

Appellees/Cross-Appellants.

Supreme Court No. S-l 1365/S-l 1386

Order
Awarding Costs

Date of Order: 1/14/08

Trial Court Case # 3AN-97-06014CI

On consideration o f the Appellee/CrossrAppellant’s 11/13/07 cost, bill, and the 
12/6/07 non-opposition, It  is O r d er ed :

1. Appellant/Cross-Appellee shall pay Appellee/Cross-Appellant $ 8,537.22 
for the following costs:

Filing Fee

Transcript preparation 
Postage
Copies and printing of brief 
Total

Clerk of the Appellate Courts

V llfl u  J j y
Marilyn May) (f

$ 150.00

$ 7,657.37

$ 41.99

$ 687.86
$ 8,537.22

Costl wpt
Rev 05/19/2004 -  WP11



In the Supreme Court of the State of Alaska

State of Alaska,
Supreme Court No. S-l 1365/S-l 1386

Appellant/Cross-Appellant,
v. Order

Planned Parenthood of Alaska & 
Jan Whitefield, M.D,

Appellees/Cross-Appellants. Date o f Order: 1/25/08

Trial Court Case # 3AN-97-06014CI * \

On consideration of Planned Parenthood of Alaska & Jan Whitefield, 

M.D.’s 11/13/07 affidavit of services rendered on appeal; the State of Alaska’s 12/6/07

Alaska & Jan Whitefield, M.D.’s 12/21 /07 motion for leave to file supplemental affidavit 

o f services rendered on appeal, covering attorney’s fees expended in responding to the 

petition for rehearing; and no opposition to the supplemental affidavit having been 

received, I t  i s  HEREBY O r d e r e d  that, no opposition to appellees/cross-appellants 

Planned Parenthood of Alaska and Jan Whitefield, M.D. ’s attorney’s fees request having 

been filed by appellant/cross-appellee State of Alaska:

non-opposition to the affidavit o f services rendered on appeal; Planned Parenthood of

Appellant/cross-appellee State of Alaska shall pay to the appellees/cross­

appellants $120,897.50 in attorney’s fees.

Entered by direction of an individual justice.

Clerk of the Appellate Courts



George W. Brown, MD Community Pediatrician
1640Second Street Douglas, AK99824-5211 907364 2726 gbro w l 77637@ yahoo, com

HONORABLE MEMBERS OF HOUSE FINANCE COMMITTEE

I am a practicing pediatrician, I live in Douglas, and I arfi grateful as an Alaska citizen to have the 
privilege and responsibility to testify in opposition to SB 49 and HB 173

These bills have several flaws. While it addresses the most contentious issue of our Republic's political 
history since the abolition of slavery, it IMPOSES personal values which restrict access to legal medical 
services, DISRESPECTS personal choice of women, which means sexual discrimination, and of most 
importance DENIES the reality of mind and body connection in human health. Neuroscience continues 
to show how our brain influences physical health and illness. Physical illnesses such as cancer and 
trauma injuries like domestic violence, child maltreatment, concussions, and traumatic brain injuries 
impose continuing mental stress and make a huge influence on our brains. Social and behavioral 
disorders also have huge influence on our brains.

Unintended pregnancies can produce intense stress on brains. Not uncommonly, some intended" 
pregnancies that conclude with healthy newborns result in post-partum depression, now well 
recognized in medical practice. Persons who are trying to cope with such physical and social stresses can 
cope with them. Successful coping can be enhanced with family, health, and social supports, which 
opens possibilities to other and future choices and healing.

Laws which deny personal choices about health care add more stress to individuals. Persons who have 
never been pregnant or who can never become pregnant cannot really understand these particular 
stresses. Persons who are or who have been pregnant are more experienced for seeking and finding the 
most appropriate choices to deal with these stresses.

There is a more positive option for all of us in this complex social dilemma. As we try hard to be 
tolerant about others values, understand the deep complexities of individual and social behavior, and to 
listen with the intent to hear all voices, we can come together to accept and increase practices which 
prevent as many as possible future unintended pregnancies. This is in no way simple, but it has been 
done for decades and does work when practiced. It also can redirect our energies away from conflict 
toward cooperation. There is certainly much more we can all do to improve male understanding about 
violence and pregnancy prevention and to increase their practice of respect and birth control. I hope 
you will vote against these bills and work toward preventive legislation action.

Thank you for listening. I welcome your questions and comments.

Respectfully,

George W. Brown, MD



State of Alaska
2013 Legislative Session

Fiscal Note

Identifier: SB049SSam-DHSS-FS-4-12-13

Title: MEDICAID PAYMENT FOR ABORTIONS; TERMS

Sponsor: COGHILL

Requester: House Finance

Expenditures/Revenues

Department: Department of Health and Social Services

AppropriationyPublic Assistance 

A llocation:/ Public Assistance Field Services 

OMB Component Number: 236

Bill Version: z ' '  SB 49

Fiscal Note Number:

0  Publish Date:

FY2014
Appropriation

Requested

Included in 
Governor's 

FY2014 
R equest/

'  Out-Year Cost Estimates

OPERATING EXPENDITURES FY 2014 FY 2014 FY 2015 FY 2016 FY 2017 FY 2018 FY 2019
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants & Benefits
Miscellaneous

528.6 704.8 704.8 704.8 704.8 704.8
2.0 2.0 2.0 2.0 2.0 2.0

103.2 137.7 137.7 137.7 137.7 137.7
11.4 15.2 15.2 15.2 15.2 15.2

225.0

/
Total Operating 870.2 0.0 859.7 859.7 859.7 859.7 859.7

Fund Source (Operating Only
1002 Fed Rcpts
1003 G/F Match

435.1 429.9 429.9 429.9 429.9 429.9
435.1 429.8 429.8 429.8 429.8 429.8

Total 870.2 0.0 859.7 859.7 859.7 859.7 859.7

Positions
Full-time / 9.0 9.0 9.0 9.0 9.0 9.0
Part-time /
Temporary /

Change in Revenues

Estimated SUPPLEMENTAL (FY2013) cost: 0.0

Estimated CAPITAL (FY2014) cost: 0.0

ASSOCIATED REGULATIONS
Does the bill direct, or will the bill result in, regulation changes adopted by your agency? yes
If yes, by what date are the regulations to be adopted, amended or repealed? 01/01/14

W hy this fisqgl note differs from previous version:____________________________________________
Initial versioryfor this appropriation and allocation.

Prepared By: 
Division 
Approved By:

Ron Kreher
Public Assistance
Sarah Woods, Deputy Director
Finance & Management Services

Phone: (907)465-5847
Date: 04/12/2013 08:00 AM

' Date: 04/12/13

Printed 4/12/2013 Page 1



FISCAL NOTE ANALYSIS

STATE OF ALASKA BILL NO. S S S B 0 4 9 A M

2013 LEGISLATIVE SESSION  

A n a ly sis

This legislation directs the departm entto submit a Medicaid State Plan Amendment to  create a women's health 
program. A women's health program would include family planning-related services, including testing and treatment 
of sexually-transmitted diseases, contraceptive methods, and an annual family planning visit at an office/clinic. We 
assume tha t we would make these services available to individuals w ith incomes below 175% of the federal poverty 
level fo r Alaska. According to  the current population estimates from the U.S. Census Bureau, approximately 14,000 
women ages 19-44 are estimated to  be uninsured and below this income level. Excluded in this fiscal note are 
women currently eligible fo r family planning services under Medicaid/Denali KidCare.

Assumptions:
Legislation will be effective Janury 1, 2014
85% of the 14,000 eligible population, or 12,000, would eventually utilize this service. In Year 1, an anticipated
6.000 women would enroll. This represents slightly less than half of the eligible population (uninsured, ages 19-44). 
It is expected tha t the number enrolled would increase by 10% per year (6,600 women in FY 15) to  approximately
12.000 women as the program ramps up, although not w ith in the time span of this fiscal note.
Eligibility factors and business processes fo r the new category of service will largely m irror general criteria for 
Medicaid. Individuals would re-certify fo r assistance every 6 months.
Eligibility technicians will conduct intake interviews, determine eligibility, authorize benefits, and issue notices for 
applicants.

6 Eligibility Technican II (R14), will be required to conduct intake and case maintenance activities.
1 Eligibility Technician III (R16) will be required to provide program and policy support and conduct case reviews to 
ensure quality control.
1 Eligibility Technician IV (R17) will be required to  supervise and manage line staff.
1 Office Assistant II (R10) will be required to provide administrative support fo r the unit.
Staff will be recruited and hired 3 months prior to  the legislation's effective date to ensure staff are fu lly trained and 
logistical needs are in place prior to implementation.

Calculations:
FY2014 Administrative Costs (9 months) $870.2

6 Eligibility Technician II R14 6x$77.2/12x9=
1 Eligibility Technician III R16 lx $ 86 .4/12x9=
1 Eligibility Technician IV R17 lx$91.5/12x9=
1 Office Assistant II R10 lx$63.7/12x9=

Personal Services $528.6
$347.4
$64.8
$68.6
$47.8

Travel ( For training avg $250.00 per 8 FTE per year) 
Services (IT, telecom, space, phones, utilities)

$2.0
$103.2

Supplies and commodities $11.4
Equipment (one time costs fo r workstations, furniture, computer, etc. $25.0x9) $225.0

(Revised 1/15/2013 OMB) Page 2 of 3



FISCAL NOTE ANALYSIS

STATE OF ALASKA BILL NO. SSSB049AM
2013 LEGISLATIVE SESSION

A nalysis C ontinued

Calculations:
FY2015 Administrative Costs (12 months) $859.7

Personal Services $704.8
6 Eligibility Technician II R14 6x$77.2 = $463.2
1 Eligibility Technician III R16 lx$86.4= $86.4
1 Eligibility Technician IV R17 lx$91.5= $91.5
1 Office Assistant II RIO lx$63.7= $63.7

Travel ( For training avg $250.00 per 8 FTE per year) $2.0
Services (IT, telecom, space, phones, utilities) $137.7

Supplies and commodities $15.2

Regulations:
Regulation changes will be necessary to specify the eligibility requirements and covered services included in this 
Medicaid option. No additional funding is required to change the regulations as the Department frequently updates 
its Medicaid regulations.

(Revised 1/15/2013 OMB) Page 3 of 3



Fiscal

Identifier: SB049SS(am)-DHSS-HCMS-4-11-13

Title: MEDICAID PAYMENT FOR ABORTIONS; TERMS

Sponsor: COGHILL

Requester: House Finance

State of Alaska
2013 Legislative Session

Expenditures/Revenues /
Note: Amounts do not include inflation unless otherwise noted below. / ______________________________ (Thousands of Dollars)

FY2014
Appropriation

Requested

Included in 
Governor's 

FY2014 
Request

/  Out-Year Cost Estimates

OPERATING EXPENDITURES FY 2014 FY 2014 /  FY 2015 FY 2016 FY 2017 FY 2018 FY 2019
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants & Benefits
Miscellaneous

/

/
/

2,400.0 ........... 5,808.0 7,027.7 8,505.1 10,296.0 12,456.9

Total Operating 2,400.0 0.0 5,808.0 7,027.7 8,505.1 10,296.0 12,456.9

Fund Source (Operating Only
1002 Fed Rcpts
1003 G/F Match

2 ,190.0 5,227.2 6,324.9 7,654.6 9,266.4 1 1 ,211.2
/40.0 580.8 702.8 850.5 1,029.6 1,245.7

Total 2(400.0 0.0 5,808.0 7,027.7 8,505.1 10,296.0 12,456.9

Positions
Full-time
Part-time
Temporary

Change in Revenues

Estimated SUPPLEMENTAL (FY2013) cost: 0.0

Estimated CAPITAL (FY2014) cost: 0.0

ASSOCIATED REGULATIONS
Does the bill direct, or/vill the bill result in, regulation changes adopted by your agency? Yes
If yes, by what date are the regulations to be adopted, amended or repealed? 01/01/14

W hy this fiscal npte differs from previous version:___________________________________________________________________________
The previous fiscal note was indeterminate, as the Department does not have the data necessary to estimate the impact of the 
proposed definition of medical necessity on Medicaid spending. This fiscal note only includes the program cost of the Senate Floor 
amendment # ( / The overall impacts of the bill on abortion and Medicaid pregnancy spending are still indeterminate._________________

Note

Department: DepartmenUjfHealth and Social Services

Appropriation: MedicaicL^ervices 

Allocation: Heajth Care Medicaid Services

OMB Component Number: 2077

Bill Version: SB 49

Fiscal Note Number:

() Publish Date:

Prepared By: Margaret Brodie, Director Phone: (907)334-2520
Division Health Care Services____________________________________________________________Date: 04/11/2013 12:00 PM
Approved By: Sarah Woods, Deputy Director Date: 04/11/13

Finance & Management Services

Printed 4/12/2013 Page 1



FISCAL NOTE ANALYSIS

A nalysis

STATE OF ALASKA BILL NO. SSSB049AM

2013 LEGISLATIVE SESSION

Section one of the bill directs the department to  submit a Medicaid State Plan Amendment to  create a women's 
health program. A women's health program would include fam ily planning-related services (i.e., testing and 
treatm ent o f sexually-transmitted diseases, contraceptive methods, and an annual family planning visit at an 
office/clinic). The Department assumes that services would be made available to individuals w ith incomes below 
175% of the federal poverty level fo r Alaska. According to the current population estimates from the U.S. Census 
Bureau, approximately 14,000 women in Alaska ages 19-44 are estimated to be uninsured and below this income 
level. Excluded in this fiscal note are women currently eligible fo r family planning services under Medicaid/Denali 
KidCare.

Assumptions:
An annual cost of $800 per client in FY 14 fo r services, increasing 10% per year, based on experience w ith other 
family planning services and increased utilization and average medical cost index increases. This note assumes 
only 1/2 year's expenditures in FY 14, due to the need to  adopt regulations prior to  start-up.

85% of the 14,000 eligible population, or almost 12,000, would eventually utilize this service. In Year 1, it is 
anticipated tha t 6,000 women would initially enroll. This represents slightly less than half of the eligible population 
(uninsured, ages 19-44).

It is expected that the number enrolled would increase by 10% per year (6,600 women in FY 15) to approximately
12,000 women as the program ramps up, although not w ithin the time span of this fiscal note.

90% of the cost of fam ily planning services under Medicaid is paid by the federal government fo r this state plan 
option.

Administrative costs are shown in separate fiscal notes.

Regulations w ill be necessary to specify the eligibility requirements and covered services included in this Medicaid 
option.

(Revised 1/15/2013 OMB) Page 2 of 2



State of Alaska
2013 Legislative Session

Fiscal Note

Identifier: SB049SSam-DHSS-MAA-4-11-13

Title: MEDICAID PAYMENT FOR ABORTIONS; TERMS

Sponsor: COGHILL

Requester: House Finance Committee

Department: Department of He^ Social Services

Appropriation: Health Care Services 

Allocation: Medical Assistance Administration

OMB Component Nun>ber: 242

Bill Version: SB 49

Fiscal Note Number: x

() Publish Date:

Expenditures/Revenues

FY2014
Appropriation

Requested

Included in 
Governor's 

FY2014 
Request

/  Out-Year Cost Estimates

OPERATING EXPENDITURES FY 2014 FY 2014 FY ?015 FY 2016 FY 2017 FY 2018 FY 2019
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants & Benefits
Miscellaneous

_______

50.2 .

............ -

Total Operating 50.2 /  0.0 0.0 0.0 0.0 0.0 0.0

Fund Source (Operating Only’
1002 Fed Rcpts
1003 G/F Match

37.7
12.5

Total 50.2 /  0.0 0.0 0.0 0.0 0.0 0.0

Positions
Full-time
Part-time
Temporary

| Change in Revenues

Estimated SUPPLEMENTAL (FY2013) cost: 0.0

Estimated CAPITAL (FY2014) j/ost: 0.0

ASSOCIATED REGULATION!?
Does the bill direct, or will the/bill result in, regulation changes adopted by your agency? 
If yes, by what date are the regulations to be adopted, amended or repealed?

W hy this fiscal note d iff/rs  from previous version:________________________________

Yes
01/01/14

Initial version for this ct/nponent. Amended bill adds a women’s health program to Medicaid, requiring a one-time administrative 
expense to implement.

Prepared By: 
Division 
Approved By:

Margaret Brodie, Director
Health Care Services
Sarah Woods, Deputy Director
Finance & Management Services

Phone: (907)334-2520
Date: 04/11/2013 06:00 PM
Date: 04/11/13

Printed 4/12/2013 Page 1



FISCAL NOTE ANALYSIS

Analysis

STATE OF ALASKA BILL NO. SSSB049AM

2013 LEGISLATIVE SESSION

This legislation directs the department to  submit a Medicaid State Plan Amendment to  create a women's health 
program. A women's health program would include fam ily planning-related services, including testing and 
treatm ent of sexually-transmitted diseases, contraceptive methods, and an annual fam ily planning visit at an 
office/clinic. We assume tha t we would make these services available to  individuals w ith incomes below 175% of 
the federal poverty level fo r Alaska.

In order to  add this program to Medicaid, it is necessary to make changes to the Medicaid claims processing 
system to recognize recipients of the new program and pay claims appropriately. The Department estimates that 
there will be a one-time cost of $50.2, 75% o f which w ill be reimbursed by the federal government.

Regulation changes will be necessary to specify the eligibility requirements and covered services included in this 
Medicaid option. No additional funding is required to  change the regulations as the Department frequently 
updates its Medicaid regulations.

(Revised 1/15/2013 OMB) Page 2 of 2



Alaska Bureau of Vital Statistics Induced Termination of Pregnancy Statistics

Table 18: Number of Induced Terminations by Method of Payment and Age:
Alaska Occurrence, 2013

Payment Type Total <15 15-17 18-19 20-24 25-29 30-34 35-39 40-44 45+ Not
Stated

Cash 53S 2 17 55 174 147 80 43 18 2 0

Insurance 75 1 6 4 21 18 17 5 3 0 0

Medicaid 547 5 28 44 179 149 74 34 8 1 25

Multiple Payment Sources 42 0 4 1 14 14 5 3 1 0 0

Other/Not Stated 248 1 13 17 76 56 39 20 8 1 17

Total 1.450 9 68 121 464 384 215 105 38 4 42

Table 19: Induced Terminations by Method of Payment and Percentage by Age:
Alaska Occurrence, 2013

Payment Type Total <15 15-17 18-19 20-24 25-29 30-34 35-39 40-44 45+ Not
Stated

Cash 37.1 22.2 25.0 45.5 37.5 38.3 37.2 41.0 47.4 50.0 0.0

Insurance 5.2 11.1 8.B 3.3 4.5 4.7 7.9 4.8 7.9 0.0 0.0

Medicaid 37 7 56.6 41.2 36.4 38.6 38.8 34.4 32.4 21.1 25.0 59.5

Multiple Payment Sources 2.9 0.0 5.9 0.8 3.0 3.6 2.3 2.9 2.6 0.0 0.0

Other/Not Stated 17.1 11.1 19.1 14.0 18.4 14.8 18.1 19.0 21.1 25.0 40.5

Total 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0

Table 20: Induced Terminations by Age and Percentage by Method of Payment:
Alaska Occurrence, 2013

Payment Type Total <15 15-17 18-19 20-24 25-29 30-34 35-39 40-44 45+ Not
Stated

Cash 100.0 04 3.2 102 32.3 27.3 14.9 8.0 3.3 0.4 0.0

Insurance 100.0 1.3 8.0 5.3 28.0 24.0 22.7 6.7 4.0 0.0 0.0

Medicaid 100 0 0.9 5.1 80 32.7 27.2 13.5 6.2 1.5 0.2 4.8

Multiple Payment Sources 100.0 0.0 9.5 2.4 33.3 33.3 11.9 7.1 2.4 0.0 0.0

Other/Not Stated 1000 04 52 8.9 30.6 22.8 15.7 8.1 3.2 0,4 6.9

Total 100.0 0.6 4.7 8.3 32.0 26.5 14.8 7.2 2.6 0.3 2.9

2013 Report Page 15



2013 HOUSE FINANCE COMMITTEE VOTE SHEET

MEMBER

DATE:
" V b

Amendment: 6Cgvrld J ,/3 r -V -  2 &  ' k S M  lO ^ f

Favor Oppose

REP.THOMPSON

REP. WILSON /
REP. COSTELLO

REP. EDGMON

REP. GARA

REP. GUTTENBERG s /

REP. HOLMES V

REP. MUNOZ

REP. NEUMAN

REP. STOLTZE

REP, A U S T E R M A N ‘

YEA

NAY



A M E R IC A N  CIV IL 
LIB E R T IE S  UNION O F  
A LASKA
1057 W. Fireweed, Suite 207 
Anchorage, AK 99503 
(907) 258-0044 
(907) 258-0288 (fax) 
WWW.AKCLU.ORG

O F F IC E R S  AND D IR EC TO R S
DONNA J. GOLDSMITH, Anchorage 
PRESIDENT

RICH CURTNER, Anchorage 
VICE PRESIDENT

LLOYD EGGAN, Anchorage 
TREASURER

JOSHUA HEMSATH, Eagle River 
SECRETARY

W ILLIE ANDERSON, Juneau 
AFFIRM ATIVE ACTION OFFICER

PAUL GRANT, Juneau 
SCOTT HENDERSON, Anchorage 
KATIE HURLEY, Wasilla 
MARJORIE KAISER, Anchorage 
MICHAEL KING, Anchorage 
RACHEL MUIR, Dillingham 
BESSIE O’ROURKE, Anchorage 
CONNIE OZER, Anchorage 
GALEN PAINE, Sitka 
BRIAN SPARKS, Sitka 
JUNE PINNELL-STEPHENS, Fairbanks 
TONY STRONG, Douglas

EMMA HILL, Anchorage 
STUDENT ADVISOR

ACLU
AMERICAN CIVIL LIBERTIES UNION 
of ALASKA

April 11 , 2013

The Honorable Alan Austerman, Co-Chair 
The Honorable Bill Stoltze, Co-Chair 
The Honorable Mark Neuman, Vice-Chair 
H ouse Finance Committee 
Alaska State House o f  Representatives 
State Capitol 
Juneau, A K  99801 

via email: Rep. Alan. Austerman@ akleg.gov
R ep.Bill.Stoltze@ akleg.gov  
Rep.M ark.Neuman@ akleg.gov

Re: SB 49: Reproductive Health Funding
ACLU Review o f  Financial and Constitutional Issues

Dear Co-Chairs Austerman and Stoltze, and Vice-Chair Neuman:

Thank you for the opportunity to provide written testimony about the 
Sponsor Substitute for Senate B ill 49, as amended (hereafter “ SB 49”), 
which impermissibly seeks to strip funding for needed medical services in an 
important area o f  w om en’s health.

The American Civil Liberties U nion o f  Alaska represents thousands o f  
members and activists throughout Alaska who seek to preserve and expand 
the individual freedoms and civil liberties guaranteed by the United States 
and Alaska Constitutions. W e engage in public advocacy and education to 
further those rights, and -  when necessary -  would litigate when those rights 
are attacked. In that context, w e write to advise you that this B ill is 
unconstitutional or, at best, an academic nullity, and -  o f  specific import to 
this Comm ittee -  i f  enacted, the State would likely incur and be ordered to 
pay hundreds o f  thousands o f  dollars in attorney’s fees and costs arising out 
o f  the inevitable constitutional challenge.

http://WWW.AKCLU.ORG
mailto:Austerman@akleg.gov
mailto:Rep.Bill.Stoltze@akleg.gov
mailto:Rep.Mark.Neuman@akleg.gov
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The Record of Costs Related to Repeated Litigation

A s more fully set forth below , SB 49 is -  quite plainly -  unconstitutional. Its passage w ould, o f  
necessity, entail the State in lengthy and com plex litigation.

A s Members o f  this Committee are aware, this would not be the first time, nor even the second, 
that these issues have been litigated.

The State o f  Alaska has been sued multiple times over its repeated attempts to limit a w om an’s 
constitutional right to reproductive autonomy. In addition to the M edicaid m edically-necessary  
abortion case o f  State, D epartm ent o f  H ealth  & Socia l Services  v. P lanned  P aren thood  o f  A laska, 
In c .,1 the now-unconstitutional Parental Consent A ct spawned a lawsuit, and multiple appeals, 
that lasted over ten years.

Not counting the State’s own internal costs, such as paying its own attorneys, the State paid 
the successful plaintiffs $514,153.58 (or $725,235.98 in 2013 dollars) for these two 
unconstitutional actions: $236,026.16 (or $373,875.99 in 2013 dollars) in the State, 
D epartm ent o f  H ealth  & Socia l Services  M edicaid m edically-necessary abortion case and 
$278,127.42 (or $351,359.99 in 2013 dollars) in the Sta te  v. P lanned  P aren thood  o f  A laska  
Parental Consent A ct case .3

G iven this clear history, w e draw the Com m ittee’s attention to the unusual lack o f  a fiscal note 
that accounts for these costs. A s stewards o f  our State’s finances, even absent the clear 
constitutional violations, this is reason enough to reject this legislation.

SB 49 Cannot Narrow or Further Define the Current
Constitutional Right to Medicaid-Funded Medically Necessary Abortions

The ability o f  all w om en in Alaska to make their ow n medical decisions, including reproductive 
ones, is a fundamental right guaranteed by  the Alaska Constitution.4 “‘Reproductive rights are 
fundam ental. .  . [and] include the right to an abortion.’” 5

1 28 P.3d 904 (Alaska 2001).

2 State v. Planned Parenthood o f Alaska, 171 P.3d 577 (Alaska 2007).

3 We have used the US Bureau o f Labor Statistics inflation calculator, available online at 
http://www.bls.gov/data/inflation calculator.htm. to derive the inflation-adjusted 2013 dollar amounts. For the 
original raw dollar amounts, please see the attached orders from the Anchorage Superior Court and the 
Alaska Supreme Court.

4 State, Dept, o f Health & Soc. Services, 28 P.3d at 913.

http://www.bls.gov/data/inflation
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This fundamental right o f  reproductive choice is specifically protected by the “state 
constitutional guarantee o f  ‘equal rights, opportunities, and protection under the law ,’”6 and 
Alaska m ay not “selectively exclude from [its Medicaid] program wom en who m edically require 
abortions.”7 The requirement to publicly fund m edically necessary abortions “affects the exercise 
o f  a constitutional right”8 and thus it m ay not be narrowed or otherwise altered through 
legislation.9

The contours o f  this right are clear, but even if, as the Sponsor Statement provides, “the term 
‘m edically necessary abortion’ has acquired a constitutional component o f  unknown scope,” this 
B ill m ay not delimit that right in any manner that narrows its original constitutional contours.10 
A t best, this B ill is a nullity that sim ply mirrors what the Supreme Court required in State, 
Department o f  Health & Social Services.

But, the B ill’s text and purpose belie this anodyne construction: it is narrower than the 
constitutional right announced by the Supreme Court and, aside from its separation o f  powers 
infirmity, it is substantively unconstitutional.

SB 49 Is Unconstitutional On Its Face

SB 4 9 ’s definition o f  “m edically necessary abortion” is dramatically narrower than the Alaska 
Constitution’s. First, the B ill subjects “m edically necessary abortions” to an after-the-fact, 
second-guessing scrutiny, linking it to “a physician’s objective and reasonable professional 
judgment after considering m edically relevant factors[.]”

Second, and more worrisome, the B ill exclusively limits “m edically necessary abortion” to 
“av o id in g ] a threat o f  serious risk to the life or physical health” o f  the pregnant woman. Subpart 
(b )(4)’s list does not save the Bill, because though it attempts to tie the B ill’s narrower scope to

5 Id. at 907 (quoting Valley Hosp. A ss’n, Inc. v. Mat-Su Coal, fo r  Choice, 948 P.2d 963, 969 (Alaska 1997)) 
(omission and alteration in id.).

6 Id. at 908 (quoting Alaska Const, art. I, § 1).

1 Id. at 906.

8 Id. at 909.

9 Valley Hosp. Ass ’n Inc., 948 P.2d at 972 (“However, we cannot defer to the legislature when infringement o f a 
constitutional right results from legislative action.”); Dickerson v. United States, 530 U.S. 428, 437 (2000) (“But 
Congress may not legislatively supersede our decisions interpreting and applying the Constitution.”).

10 Dickerson, 530 U.S. at 437 (overturning legislation that sought to overrule the Miranda v. Arizona, 384 U.S. 436 
(1966) decision, which “interpretfed] and applfied] the Constitution.”). Emphasis o f the Sponsor Statement’s quote 
omitted.
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the Supreme Court’s exam ples o f  m edically necessary abortions,11 SB 4 9 ’s touchstone is still 
just “life or physical health,” which impermissibly om its mental health from medical need. This 
squarely and unconstitutionally contradicts the Supreme Court, which recognized that 
mental health, such as “bipolar disorders,” is a constitutionally protected and medically 
necessary basis for an abortion.12 This om ission makes SB 49 unconstitutional on its face.

SB 49’s Impetus Violates Equal Protection

SB 49 stands alone in the Alaska M edicaid scheme. “M edically necessary” is a com m on term, 
scattered throughout the M edicaid regulations. The State specifically lists “m edically necessary” 
in the regulations for

• hospital stays,13
•  eye care,14
• em ergency air or ground ambulances,15
• mental health treatment,16

• 17• community behavioral health services providers,
18• enteral and oral nutritional products,

• B-com plex vitam ins,19 and
• podiatry services20

and “m edically necessary” is a blanket prerequisite for each and every M edicaid claim: “[t]he
department w ill pay for a service only i f  that service . . .  (5) is medically necessary[ .] ,21

1 State, Dept, o f  Health & Soc. Services, 28 P.3d at 907.

i2Id.

13 7 Alaska Admin. Code

14 7 Alaska Admin. Code

15 7 Alaska Admin. Code

16 7 Alaska Admin. Code

17 7 Alaska Admin. Code
18 ? Alaska Admin. Code
19 Alaska Admin. Code
20 y Alaska Admin. Code

21 7 Alaska Admin. Code
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Yet, despite its ubiquity, “medically necessary” is not defined in the Alaska Statutes or the 
Administrative Code. And, given that Alaska administers a functional Medicaid program, 
“medically necessary” is not vague, unwieldy, or cumbersomely overbroad.

The explicit purpose of SB 49, as announced in the Sponsor Statement, is to “provide[] a neutral 
definition for a ‘medically necessary abortion,’” because there is insufficient “guidance as to 
how broadly the term ‘medically necessary abortion’ is to be construed.”

In a constitutional challenge of SB 49, the courts will note that “medically necessary” permeates 
the Medicaid regulations and that its lack of an exhaustive SB 49-like definition has not caused 
the State to lack “guidance” on how it “is to be construed.” Rather, courts will probably 
acknowledge that SB 49’s extensive definition is unique in Alaska law and will then likely 
conclude that this Bill is “based on criteria unrelated to the purposes of the public health care 
program,”22 namely, that it is “based solely on political disapproval of the medically necessary 
procedure.”

This Bill is not rooted in “neutral criteria” that have a “fair and substantial relation to the 
object of the legislation.”24 Instead, it is grounded in a political desire to reduce publicly 
funded abortions, and thus violates equal protection.25 

Conclusion

We urge the Finance Committee to avoid passing a bill that is plainly unconstitutional and that 
will mire the State in an expensive -  and entirely avoidable -  constitutional challenge.

We appreciate the opportunity to share our concerns about Senate Bill 49. We hope that our 
comments were helpful in identifying the Bill’s constitutional infirmities. Because it violates the 
Equal Protection Clause and the separation of powers, the ACLU opposes this Bill and urges a 
“Do Not Pass” vote.

I l l

22 State, Dept, o f  Health & Soc. Services, 2 8 P .3 d a t9 1 5 .

23 Id. at 905.

24 Id. at 910-11.

25 See id. at 912 n.59 (noting by example that a “bare congressional desire to harm a politically unpopular group 
cannot constitute a legitimate government interest,” and that a “purpose to discriminate against hippies cannot, in 
and o f itself and without reference to [some independent] considerations in the public interest” satisfy equal 
protection) (internal quotation omitted and alteration in original).
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Please feel free to contact the undersigned should you have any questions or seek additional 
information.

Sincerely,

Executive Director 
ACLU o f  Alaska

Attachments

cc: Representative Mia Costello, Rep.M ia.C ostello@ akleg.gov
Representative Bryce Edgmon, Rep.Bryce.Edgm on@ akleg.gov  
Representative Lindsey Holm es, Rep.Lindsev.H olm es@ akleg.gov  
Representative Cathy Engstrom M unoz, Rep.Cathy.M unoz@ akleg.gov 
Representative Steve Thompson, Rep. Steve.Thom pson@ akleg. gov 
Representative Tammie W ilson, Rep.Tammie.W ilson@,akleg. gov 
Representative Les Gara, Rep.Les.Gara@ akleg.gov 
Representative David Guttenberg, Rep.David.Guttenberg@,akleg.gov  
Representative Mike Hawker, Rep.Mike.Hawker@,akleg. gov 
Representative Scott Kawasaki, Rep.Scott.Kawasaki@,akleg.gov 
Senator John Coghill, Sponsor, Sen.John.Coghill@ akleg.gov

mailto:Rep.Mia.Costello@akleg.gov
mailto:Rep.Bryce.Edgmon@akleg.gov
mailto:Rep.Lindsev.Holmes@akleg.gov
mailto:Rep.Cathy.Munoz@akleg.gov
mailto:Rep.Les.Gara@akleg.gov
mailto:Sen.John.Coghill@akleg.gov


S U D D O C K a S C H ltU S S .P .C . 
ATTOHNEYS AT LAW

'  m a i  a ra c tr. su n t joo 
ANCHORAGE. ALASKA 

99501-5910 
TEL: (9071 298-7807 
FAX: (9 0 7 ) 278-1158

IN Till-: SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT /.u p - 1 O u J H ic N
STATE 0? ALASKA

PLANNED PARENT! IOOI) 01 ALASKA. )
INC.. cl al.. I

)
Plaintiffs. )

)
'• )

)
KAREN PERDUE. Commissioner. Department )
of Health and Social Services, et al.. )

I
Defendants. )

   )

MAh -  o lU U I 

CLERK

By-

9 / 0 ?

Case No. 3 AN-98-07004

PROPOSED AMENDED JUDGMENT

The Plaintiffs having moved the Court and having been granted by the Court awards of 

attorneys’ fees and costs in the sum of S109,928.41 on October 19. 1999. and in the sum of

S58.082.35 on January 25, 2001, it is hereby ordered that the Final Judgment be amended to 

include the prior orders for attorneys' fees and costs totaling $ I 68.010.76. Post-judgment 

interest al the statutory rate of 7.5 percent per year shall accrue on the October 19. 1999. award 

from that date until paid. Post-judgment interest at the statutory rate of 8 percent per year shall 

accrue on the January 25. 2001, award from that date until paid.

ENTERED this /V  day offtWw (M  . 2001. at Anchoraue. Alaska.

7 ^
I certify that on & "(S'-Qt __
a copy of the above was mailed to each 
of the following at their addresses of 

• record.

lB r ,  tO b M d S i* -
■- tyiSifWupuiy Clerk

Sen K. Tan 
Superior Court Judge



In the Supreme Court of the State of Alaska

State of Alaska, DHSS, et al..

Appellants,
v .

Planned Parenthood of Alaska, et al.,

Appellees.

Supreme Court No. S-09109

Order
Awarding Costs and Attorney's Fees

Date of Order: 9/20/01

Trial Court Case # 3AN-98-07004CI

On consideration of the cost bill, filed on 8/30/01, and no opposition having been 
filed by any party,

I t  i s  O r d e r e d :

1. Appellant shall pay appellee the following allowable costs:
Copies o f appellee’s brief $572.60
Copies o f supplemental brief $ 48.30
Copies o f appellee’s excerpt $244.50
Total $865.40

2. The following costs are disallowed:
Copies o f appellee’s memorandum in 
opposition to motion for stay of injunction $264.00
Appendix of cases in support of appellee’s 
opposition to stay $343.20

3. At the direction of an individual justice, attorney’s fees in the
amount of $67,150.00 are awarded to the appellee.

Clerk of the Appellate Courts

K̂ f \&AA£urA
Marilyn Ma^/
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE

PLANNED PARENTHOOD OF ALASKA,
JAN WHITEFIELD, M.D., ROBERT 
KLEM, M.D. , JANE DOES I-X,

Plaintiffs,
and
STATE OF ALASKA,

Defendant.
CONCERNED ALASKA PARENTS, INC.

Amicus Curie.
CASE NO. 3AN-97-6014 Cl

ORDER AND DECISION 
This matter is before the court on plaintiffs' Motion for 

Attorney Fees. Defendant does not oppose an award of reasonable 
attorney fees, but disputes the reasonableness of the fees sought. 
Plaintiffs seek $148,692.70 in fees. ■

ANALYSIS
A prevailing public interest litigant is normally entitled to 

full reasonable attorney's fees. Dansereau v. Ulmer. Slip Op. No. 
4962 at p. 2 (Alaska April 3, 1998). Here, it is undisputed that 
the plaintiffs are prevailing public interest litigants. The 
amount and reasonableness of the fee award is to be determined on 
the facts of the case, and should be evaluated according to the 
twelve factors set forth in Johnson v. Georgia Highway Express. 
Inc.. 488 F.2d 714, 717-19 (5th Cir. 1974). Hickel v. Southeast 
Conference, 868 P.2d 919, 924 (Alaska 1994).

FILED Ift the Tftlf.. vc 
Stats of Alaska T . . stm.

DHT 0 5 1998
G rlto i tl»Tri;!OourtB 

_J   Oeput



The defendant, without citing the Johnson factors, asserts 
several reasons why the requested fees are unreasonable. This 
opinion first addresses defendant's arguments and then addresses 
the Johnson factors.

A. DEFENDANT'S ARGUMENTS
Complexity
The State notes that this court must consider the complexity 

of the case in determining reasonable fees and asserts that this 
case was not complex. This court respectfully disagrees with 
defendant's characterization of the case.

This case was not like most other civil cases. First, the 
lawsuit raised a constitutional question of first impression for 
Alaska. Due to its nature, this case required substantial work to 
assimilate the arguments and evidence necessary to support the 
requests for injunctive relief and for summary judgment, and to 
oppose the two motions to dismiss.1 Although the arguments and the 
facts supporting them may have been similar, each application for 
relief required a different analysis. Second, this case involved 
Concerned Alaska Parents ("CAP") as amicus curiae.2 CAP presented 
numerous complex issues of its own to which plaintiffs had to 
respond. This court concludes that this was a complex case.

Since this case was brought prior to the Alaska Supreme 
Court decision in Valley Hospital Association v. Mat-Su Coalition. 
948 P.2d 963 (Alaska 1997), it was necessary that the plaintiffs 
draw substantially on federal law as well as analogous state law.

Although CAP was not allowed to intervene as a party, CAP 
did much more than file a brief as amicus curiae.

-  2 -
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Inadequate Support for Request
Defendants challenge that part of plaintiffs' fees request 

related to work done by attorneys Ms. Schleuss and Ms. Strout on 
the ground that plaintiffs failed to sufficiently support that part 
of the request. Since plaintiffs have now provided an affidavit 
by Ms. Schleuss in support of her fees, I find this argument is now 
.moot as to her fees. As to Ms. Strout's total fees of $700, I find 
that Ms. Bamberger's affidavit satisfactorily supports this part 
of plaintiffs' request.

Unrelated Work
Defendants challenge some of the fees on the ground that they 

represent work unrelated to this action.
Defendants describe Ms. Bamberger's communications with 

counsel in 97-6019, the concurrent challenge to the partial birth 
abortion statute, as coordination by the attorneys of their cases 
which should be uncompensated in this matter. I find that proper 
representation in a lawsuit includes consulting with counsel in 97- 
6019, as well as obtaining a copy of the transcript of the TRO 
ruling in that matter. Further, I find that three telephone 
conversations to accomplish this purpose was reasonable.

CAP
Defendant argues that it should not be required to pay the 

fees associated with opposing motions or other arguments asserted 
by CAP. This argument also fails. First, I find that to rule as 
defendant requests would result in apportionment by issue, which 
is prohibited. Dansereau at 5. Further, this court concludes that

-  3 -
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the State benefited from CAP'S participation as one would benefit 
from having co-counsel. In this case, CAP was not a neutral 
"friend of the court." Rather, CAP'S position was very much 
aligned with the State's in arguing that the statute was 
constitutional. CAP, in this case, supplemented the State's 
briefing and presented contentions and arguments strengthening the 
State's case. Accordingly, I find that the State is liable for 
fees incurred in responding to CAP'S briefs.

Duplicative or Unnecessary Work
Defendant asserts that the plaintiffs' attorneys necessarily 

duplicated each others efforts or engaged in unnecessary work. In 
support of its argument, defendant relies heavily upon the number 
of hours each attorney worked on any given product, not on the 
specifics of what each attorney was doing. For instance, where 
three, or even four attorneys coordinated briefing or other 
efforts, defendant concludes that there was necessarily a waste of 
resources. I disagree.

First, I find that the more pertinent question is, what was 
the total number of hours spent litigating this case. Here, as 
defendant points out, plaintiffs' counsel spent a total of 954.28 
hours in this lawsuit while defendant spent a total of 579.2 hours, 
or 375.08 hours less than plaintiff. However, the number of hours 
spent by the defendant did not include the hours spent by CAP. I 
suspect that if the hours spent by CAP were included, the total 
number of hours spent by the State and CAP would be close to what 
plaintiff's counsel expended in this case. In light of this

-  4 -
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understatement, I find the difference in total hours not 
unreasonable.

Further, I find that the amount of time invested in the 
preparation of this case is reflected in the high quality of work 
presented to the court. Plaintiffs' counsels' arguments were 
extremely precise, well-written, and well-supported by facts and 
law. Plaintiffs' counsel presented very high qualityf briefing to 
the court.3

Next, after reviewing both parties' arguments, I reject 
defendant's objections to plaintiffs' use of out-of-state or other 
attorneys for depositions. For instance, I find that plaintiffs' 
counsel acted reasonably when they hired Fairbanks counsel to 
conduct the deposition of Ms. Scully, since the cost to plaintiffs 
was not significantly different than if their own counsel had 
conducted the deposition and because Ms. Bamberger, the "local" co­
counsel, was thoroughly engaged with other "ninth-hour" 
depositions.

The State also objects to the cost of other counsel who 
defended a deposition in Vermont. Defendant suggests that 
plaintiffs' counsel should have appeared telephonically, as did 
defendant's counsel. Although defending a deposition
telephonically may be a reasonable option, it is not the only

In making this finding, this court does not say that 
defendant's counsel's briefing was not of the same caliber. 
Indeed, the quality of the briefing in this lawsuit by all involved 
was of the highest degree.

-  5 -
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reasonable option. Having counsel present at a deposition to 
consult with the deponent cannot be deemed an unreasonable expense.

Plaintiff's counsel should have been able to work faster
Defendant asserts that, because of the extensive and 

collective litigation and civil rights experience of plaintiffs' 
attorneys, the attorneys should not have required over 900 hours 
to-prepare their case. This court rejects this final argument on 
the premise that the case presented a case of first impression for 
the State, Therefore, experience in federal law or the law of 
other jurisdictions did not have a direct bearing on Alaska's state 
law.

In conclusion, this court is not persuaded by defendant's 
objections to the reasonableness of plaintiffs' fees.

B. THE JOHNSON FACTORS
Johnson, supra, directs courts to consider twelve factors when 

determining the reasonableness of fees. Below, several of these 
factors are analyzed as they bear directly on the issue of 
reasonable fees in this case. Other factors are not relevant and 
were not addressed by the parties, and hence, I reach no 
conclusions as to them.4

1. The time and labor required
As stated above, this court finds that there was substantial

Those factors are: the preclusion of other employment
opportunities for counsel; whether the fee is fixed or contingent; 
time limitations that prioritize this work so that other work is 
delayed; the "undesirability" of the case; and* the nature and the 
length of the professional relationship between the attorney and 
client.

-  6 -
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time and labor required to properly prepare this complex case.
2. The novelty and difficulty of the questions
As already stated, this case presented a question of first 

impression in Alaska, and did not enjoy the benefit of Alaska cases 
substantially analogous to the issue presented.

3. The skill requisite to perform the legal service properly 
As to this factor, the court is instructed to observe the

attorney's work product, preparation and general ability before the 
court. As already noted, this court found plaintiffs' counsels' 
work to be of the highest quality, reflective of the time invested 
in the work. Further, this court found counsels' oral 
presentations to be of the same quality.

4. The customary fee
I find the attorneys' hourly rates, which range from $110 to 

$180 to be reasonable and customary.
5. The amount involved and the results obtained
Johnson directs that, "[i]f the decision corrects across-the- 

board discrimination affecting a large class" of claimants or 
plaintiffs, the attorney's fee award should reflect the relief 
granted. Johnson at 718. Although no exact figures are 
ascertainable, I find that a necessarily significant number of 
women have, or will be affected by this lawsuit.

6. The experience, reputation and ability of the attorneys 
I have already dismissed defendant's assertions that, because

of the counsels' significant experience their costs should be 
lower. But, this factor relates more to the hourly rate charged

-  7 -



by the attorney. As already noted, I find the plaintiffs1 
attorneys' hourly rates reasonable here, particularly since it is 
recognized that experienced attorneys who specialize in civil 
rights cases may enjoy a higher rate of compensation than others. 
Johnson at 718.

7. Awards in similar cases
No argument was presented by the parties to the court related 

to this factor. However, this court notes that, in Valiev 
Hospital. supra, a 1992 case, the court awarded approximately 
$110,000 in attorney's fees. The issue presented in that case was 
analogous to the one here. And, the award of injunctive relief and 
disposition by summary judgment in that case is also analogous. 
I find that, considering inflation, an award of $150,000 in 1998 
approximates an award of $110,000 in 1992.

Conclusion
Application of the relevant Johnson factors leads to the 

conclusion that plaintiffs' attorneys' fees are reasonable. 
Indeed, none of the factors support a contrary conclusion.

CONCLUSION
After consideration of the parties' arguments and application 

of the factors set forth in Johnson. IT IS HEREBY ORDERED AND 
ADJUDGED THAT,

1. Plaintiffs are prevailing party, public interest 
litigants;

2. Plaintiffs' Motion for Attorney Fees is GRANTED; and

-  8 -



»

3. The State of Alaska shall pay plaintiffs the sura of 
$148,692.70 as full reasonable attorneys* fees and costs as 
approved by the Clerk of the Court, and an amended final judgment 
shall be entered in accordance herewith.5

Dated at Anchorage, Alaska this day of October, 1998.

SEN K.*TAN f
Superior Court Judge

! . - i t t uon— —
a copy ofttieabovewas mailedtoeac<
of the following at their addresses o?
r'yy ird ;

Secratey/D«JutyCten<

This court notes that, at the time of entry of original 
judgment in this case, the question of attorney's fees had not been 
presented to the court.

-  9 -
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In the Supreme Court of the State of Alaska

State of Alaska,

Appellant/Cross-Appellee, 
v.

Planned Parenthood of Alaska &
Jan Whitefield, M.D,

Appellees/Cross-Appellants.

Supreme Court No. S-11365/S-11386

Order
Awarding Costs

Date of Order: 1/14/08

Trial Court Case # 3AN-97-06014CI

On consideration of the Appellee/CrossrAppellant’s 11/13/07 cost bill, and the 

12/6/07 non-opposition, It  is  O r d e r e d :

•i

1. Appellant/Cross-Appellee shall pay Appellee/Cross-Appellant $ 8,537.22
for the following costs:

Filing Fee $ 150.00

Transcript preparation $ 7,657.37
Postage $ 41.99
Copies and printing of brief $ 687.86
Total $ 8,537.22

Clerk of the Appellate Courts 

Marilyn May) ( f

C o s tl wpt
Rev 05 /19 /2004  -  WP11



In the Supreme Court of the State of Alaska

State of Alaska
Supreme Court No. S-l 1365/S-l 1386

Appellant/Cross-Appellant,

v. Order

Planned Parenthood of Alaska & 
Jan  Whitefield, M.D,

Appellees/Cross-Appellants. Date o f Order: 1/25/08

Trial Court Case # 3AN-97-06014CI,

On consideration of Planned Parenthood o f Alaska & Jan Whitefield, 

M .D.’s 11/13/07 affidavit o f services rendered on appeal; theState of Alaska’s 12/6/07 

non-opposition to the affidavit o f services rendered on appeal; Planned Parenthood of 

Alaska & Jan Whitefield, M .D.’s 12/21 /07 motion for leave to file supplemental affidavit 

o f services rendered on appeal, covering attorney’s fees expended in responding to the 

petition for rehearing; and no opposition to the supplemental affidavit having been 

received, I t  IS HEREBY ORDERED that, no opposition to appellees/cr'oss-appellants 

Planned Parenthood of Alaska and Jan Whitefield, M.D.’s attorney’s fees request having 

been filed by appellant/cross-appellee State of Alaska:

Appellant/cross-appellee State of Alaska shall pay to the appellees/cross­

appellants $120,897.50 in attorney’s fees.

Entered by direction of an individual justice.

Clerk of the Appellate Courts


