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ISSUES FOR SB86

(from the committee hearing and from subsequent discussions with sponsors)

1. Ex-parte O rd e rs  fo r p ro tec tio n  o f  Financial assets [language o n  page 3 at Section  5]:

Language n eed s to  b e  tigh tened  u p  to  en su re  d ia t the vu lnerable ad u lt is notified  o f  all 
ex-parte hearing  requests. W e  should  "consider*  an  excep tion  fo r w hen  telling die 

vu lnerab le  adu lt is tan tam o u n t to  telling d ie b ad  ac to r (e.g., so m eo n e  w ho is d ie ir principal 
caretaker) b u t still req u ire  d ia t som e rationale  be  filed widi d ie  co u rt fo r its review. T h e  

d ep a rtm en ts  argue d ia t diis w ould n o t “h ap p e n  very o ften ” b u t d ie fact is d iat u n d e r diis 

provision  a  large n u m b er o f  3rd parties can  potentially  file fo r an  em ergency  ex-parte o rd e r 

-  d ie  state, d ie p e rso n ’s attorney , a  p e rso n  “in terested  in  d ie estate, affairs, o r  w elfare o f  die 
p e rso n ”, etc. So, it is en tirely  possible d ia t adu lt dau g h ter files fo r p ro tec tio n  against h e r 
ad u lt b ro d ie r , an d  m o m  o r  d ad  never know s it w itiiout som e provision to  en su re  diey d o ) . 
It w ould also n o t h u rt to  lo o k  at tightening h a t list a  litde, in m y op in ion , b u t we shou ld  at 
least m ak e  sure d ia t d ie  vu lnerab le ad u lt is always n o ticed  o n  d ie req u es t fo r a  bearing. 

S cott has p rov ided  som e suggested language, a ttached.

A t page 4, d iere  was a q u estio n  as to  d ie standard  o f  evidence for 72 h o u r  bearings. I 
believe Kelly h ad  said she d iought it it was “clear an d  convincing”, b u t diey la ter rep o rted  it 

is “p re p o n d e ra n ce  o f  ev id en ce” -  diis is d ie  sam e as it is fo r o d ie r  exparte o rd ers, b u t we 
shou ld  p robab ly  ju s t clarify it in  die com m ittee  reco rd .

2. “U n d u e  in fluence” [d iroughout d ie  bill starting at page 8] -  T h e  d ep a rtm en t p rov ided  an  

excellen t ch a rt showing d ia t as o f  1996, 18 states h ad  laws th a t recognized  u n d u e  influence in  their 
vu lnerab le  ad u lt statutes. T h e  com m ittee  got cop ies earlier an d  will get d iem  again today as table 

copies. S om e states use diis only in  regard  to  financial exploitation, o d iers  use it in d ie  general 

statutes. T ltis  bill p ro p o ses  d ie  latter, so it cou ld  cover o d ie r  issues w here u n d u e  influence can 
co m e in to  play -  n o  changes h ere  d ia t I cou ld  see, b u t it m ay be  w ordiw liile to  p u t diis in  die 
reco rd .

3. R eporting  law changes:

A. . [At page 8, section 13] .T h e  issue o f  “m ay” give n am e an d  ad d ress” an d  later 
m an d ato ry  re p o rte r  “shall” seem s to  b e  because while we are am en d in g  d ie  list o f  m andato ry  
rep o rte rs  d ie re  is a la ter p rovision  fo r non-m an d a to ry  rep o rte rs  in  law (not rep licated  in  diis bill) 

an d  m any  voluntary  rep o rte rs  d o  n o t w ant to  give d ie ir nam es an d  contacts



B. [section 16, starting o n  pg 8].T h e  issue as to  w he ther the p eace  officers new  duty  to 

re p o r t  within 24 h o u rs  now  falls w ithin the “B ” m isdo  penalty  was unclear, and  did  n o t get any 

c lea rer in  su b seq u en t conversations. I asked  w h e th e r th ere  was — to  p u t it b luntly  -  any way to  

m ak e  a  re p o r t after h o u rs  o r  any p o in t to do ing  so -  and  found  they have a  toll free repo rting  line, 

so a  po lice officer, given access to  p hones, cou ld  m ak e a  call, b u t it is answ ered  only du ring  w ork 

h o u rs , so w ou ld n ’t ac ted  o n  until d ie  next day. So m y d iough t is, we shou ld  en su re  d ia t n o  o n e  is 
in  B m isdo  land  fo r failing to  m ak e a  call o n  a  w eekend  w hen n o  o n e  will h e a r it until M onday  
anyway.

I asked  d iem  if  O C S  has 24 h o u r rep o rtin g  at tiiis po in t, b u t d id n ’t  get an  answ er yet. I 
d iin k  die h o u se  is look ing  at language “24 h o u rs  o r  a t d ie  earliest o p p o rtu n ity ” o r  w ords to  d iat 
effect.

C. [section 18, a t page 9[. T h e  provision  fo r reckless rep o rtin g  is a  public policy  call.
T liis  p rov ision  fo r actual dam ages “suffered by d ie p e rso n  w ho is die subject” o f  d ie re p o rt does 
n o t exist in  o d ie r  rep o rtin g  laws to  m y know ledge -  I asked  d iem  to ch eck  die cliild abuse 

rep o rtin g  statutes, as I d id  n o t see it d iere . T h e y  d id  n o t find  it d u rin g  d ie m eeting, b u t m ay have 
afte r tiiey left -  I d id n ’t  h e a r  o n e  way o r  d ie od ier. A ctual dam ages fo r rep u ta tio n  can  be  pretty  

hefty. O n  d ie one  h an d , we certainly d o n ’t w ant p eo p le  m aking  allegations in  reckless d isregard  o f 

d ie  trutii. O n  d ie o d ie r  h an d , d ie reaso n  we have d iese laws at all is to  * require*  som e p eo p le  to 

re p o r t and  to  encourage everyone else to d o  so. T h e re  is a provision  already in  law d ia t gives 
im m unity  to  p eo p le  fo r good  faitii reporting , b u t I am  n o t sure w hat the p o in t o f  tiiis provision  is.

I d o n ’t tiiink  we are  exactiy being  overw helm ed witii false rep o rts  o f  e ld er abuse so d ia t we n eed  to 
take ac tion  to  d iscourage d iem  by explicidy stating it w idiin rep o rtin g  law.

D . W e  n ee d  to  lo o k  at an  effective date  p rovision  fo r d ie  new  rep o rtin g  req u irem en ts  -  
d ie  law takes effect im m ediately  as w ritten, b u t new  rep o rte rs  and  new  req u irem en ts  shou ld  need  
som e im p lem en ta tio n  tim e.

4. Investigations an d  access to  financial and  m edical reco rd s  {Section 25. starting at page 111:

(a) Y ou  h ad  asked  why d ie  d ep a rtm en t w ould use an  ex-parte o rd e r ra d ie r d ian  a  subpoena . I 

believe from  o u r d iscussions d ia t d ie D e p a rtm en t has com e to  agree widi you o n  tiiis po in t, and  is 
m ak ing  tiiis change.

(b) I b ro u g h t u p  d ie  co n cern  d ia t m u ch  o f  d ie m ateria l being  sought has its ow n confidentiality  

pro tec tions, an d  asked  w hat O P A  an d  die d ep a rtm en ts  p lan n ed  to  d o  to  en su re  d ia t the m aterial 
co n tin u ed  to  b e  p ro tec ted  o r  was p roperly  re tu rn ed  o r  d isposed  o f  -  tiiey w ere o f  d ie o p in io n  d iat 

d ie ir files w ere also confidentia l an d  tiie refo re  it w ould n o t he  a p ro b lem . I d iink  we shou ld  at 

least m ake d iem  talk  ab o u t diis o n  d ie reco rd . I d o n ’t know  if they cam e to  an  ag reem en t o n  new  
language widi d ie h o u se  com m ittee  o n  diis o r  n o t b u t I know  it cam e u p  d iere  as well.



Other odds and ends:

5. Fiduciary  duty  [page 18, line 22]: Scott has p ro p o se d  rep lacem en t language fo r the  defin ition  o f 
“fiduciary du ty” w hich h e  can  explain. It is in  his letter, attached.

6. W e  have general ag reem en t to  u pdate  d ie rep o rtin g  term s d ia t h ad  b ee n  in  d ie  rev iso r’s bill 
(diis is ju s t changing language to  be  consisten t d iro u g h  d ie  statutes).

7. W e  sh o u ld  ask  d iem  to  tell us ab o u t any o d ie r issues d iey are aw are of, and  any o d ie r 

a m e n d m e n t language d iey ’d  like us to  consider (trying to  get as m u ch  o f  d ie  h ouse  am en d m en t 

language in  fro n t o f  us as possible). I had  b ee n  waiting fo r d ia t bill b u t it is still in  subcom m ittee  as 
far as I last heard).



Issue o f  fraud  as separate  standard ...in  testim ony th e  D O L  said th a t if a  p e rso n  w ho was co m p eten t 
A N D  a victim  o f  fraud  d id  n o t w ant in tervention  d ia t w ould n o t be  dispositve. C an  we walk 
d iro u g h  diat?

/  Stan d a rd  o f  evidence fo r 72 h o u r  hearings? Law said clear and  convincing b u t I d iink  S cott told j— ~ — i
m e la ter it was p rep o n d e ra n ce#  e J, ^  I? ■ ( , ( , .  J / c  (« )

Page 4

Is d iere  circum stances u n d e r  w hich d ie vulnerable ad u lt could  be  d ie (unnotified) re sp o n d en t in an  
ex-parte o rd e r?  (In o d ie r  w ords, given the no- no tice provision, w hich w orks fine fo r od iers, are 
d ie re  scenarios w here d ie exparte  o rd e r  cou ld  poten tially  be  issued against d ie  p erso n  

d iem selves...cou ld  an  ad u lt child  o f  so m eo n e  fo r instance, use tiiis provision  against an o d ie r  adult 
child  *witiiout* no tice to  d ie  p erso n ?

*

G enerally , why is u n d u e  influence n o t included  in title 13 provisions? I t  seem s it w ould b e  a 

co m m o n  p ro b lem  fo r financial exploitation... ^  -  j4-pjL f f c f a M S

will d ie  p lacem en t o f  tiiis language in  tide 47 tiien  m ak e d ie defin ition  applicable to  physical o r 
sexual abuse?

m :

■x°
Page 9 D o  we have 24 h o u r  repo rting ijs if 'O C S  at tiiis p o in t?  Is tiic re  a  2 4 -hour p o in t o f  contact 
fo r tiiese rep o rts?  So if a  V P S O  gets a  re p o rt o n  a  Friday night, is th ere  a place to  re p o rt by  sat 
n ight? Law  said sh e ’d d o u b le  check  to  ensu re  d ia t d ie  24 h o u r  rep o rtin g  standard  was n o t a  

crim inal penalty  as was ea rlie r section 13. A lso, C oghill w anted a resp o n se  to  ap p a ren t conflict 
betw een  sections 13 “m ay ” language an d  section  18 “shall’’...Paskvan asked  ab o u t nom inal 
dam ages fo r false rep o rts  . H F  asked  ab o u t effective dates (which ap p e a r to  be  im m ediate)... , f

  |  a P ^ )

Pages 11-12 Section  25 provisions, again, why n o t a su b p o en a??  I know  this isn ’t S co tt’s a rea  so 
shou ld  I red irec t tiiis q u estio n  to d ie H SS lawyer? /  ,

i /



Page 18 an exam ple o f  w hen fraud  m ake an otherw ise co m p e ten t p erso n  u n ab le  to  m ee t die 

p e rso n ’s ow n n eed s o r  to  seek  he lp  w id iou t assistance?

Still look ing  fo r a list o f  states d ia t have exparte  o rders.
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1 D epartm ent o f  C om m erce, Com munity, and Econom ic Development.

2 Sec. 3. AS 08.29.200(b) is am ended to read:

3 (b) N otw ithstanding (a) o f  this section, a person licensed under this chapter

4 shall report incidents o f

5 (1) child abuse or neglect as required by AS 47.17;

6 _  (2) harm or assaults suffered by a vulnerable adult [AN ELD ERLY

^  PERSO N OR D ISA B LED  ADULT] as required by AS 47.24.

* Sec. 4. AS 08.40.120(a) is am ended to read:

9 (a) Each applicant shall be exam ined to determ ine the applicant's

10 ( 1 ) ability to understand plans, design specifications, and engineering

1 1  term s com m only used in the electrical field;

12 (2) know ledge o f  electrical installations and wiring;

13 (3) fam iliarity w ith the regulations contained in the N ational Electrical

14 Code and the N ational Electrical Safety Code, as approved by the Am erican National

15 Standards Institu te  [AM ERICAN STANDARDS A SSO CIA TIO N];

16 (4) fam iliarity w ith other installation and safety regulations approved

17 by the Am erican National Standards Institu te  [AM ERICAN STANDA RD S

18 ASSO CIA TIO N ];

19 (5) personal skill and ability.

20 * Sec. 5. AS 08.42.060(a) is am ended to read:

21 (a) The departm ent shall exam ine applicants for an em balm er's license; the

22 exam ination m ay include any or all o f  the following subjects: ( 1 ) theory and practice

23 o f  em balm ing, (2) anatom y, (3) pathology, (4) bacteriology, (5) hygiene, including

24 sanitation and public health, (6) chemistry, including toxicology, (7) restorative arts,

25 including plastic surgery and dem i-surgery, (8) funeral service arts and sciences [,]

26 and funeral service adm inistration, including accounting, funeral law, psychology,

27 funeral principles, directing^ and m anagem ent, (9) A laska vital statistics law, and (10)

28 the provisions o f  this chapter and the regulations adopted by the departm ent under this

29 chapter. The departm ent shall exam ine applicants for a funeral director's license; the

30 exam ination m ay include any or all o f  the subjects included in (8), (9)j and (10) o f  this

31 subsection. The departm ent m ay use the exam ination provided by the In ternationa l
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(907) 465-3867 or 465-2450  
FAX (907) 465-2029  
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182  

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M M arch  2, 2011

SUBJECT: "E lderly  P ersons and  D isab led  A dults" vs. "V ulnerab le  A dults": 
In co n sisten t te rm in o lo g y  in A S 08 .29 .200(b )(2 ),
A S 0 8 .63 .200(b )(2 ), and  A S 47 .24  (SB  61, W ork  O rder N o. 27- 
L S 0152 \B , and  SB 86, W ork  O rder N o. 27 -G S 1 7 2 2 \A )

TO:

FROM:

S enato r H ollis  F rench
C h air o f  the Senate Ju d ic ia ry  C om m ittee
A ttn: C indy  Sm ith

K ath ryn  L. K urtz  K K -
A ssis tan t R ev iso r

Y ou in q u ired  ab o u t the  sec tio n  rem o v ed  from  SB 61 in  the  S enate  S tate A ffairs 
C o m m ittee , and  w h e th e r it m ig h t fit in to  SB 86. S ection  3 o f  SB 61 su b stitu ted  th e  term  
"vu lnerab le  adu lt"  fo r "elderly  p erso n  o r d isab led  adult" in  A S 08 .29 .2 0 0 (b ) to  con fo rm  
tha t sec tio n  to  the  te rm in o lo g y  used  in  A S 47 .24 .010 . It w as rem o v ed  from  the b ill out o f  
co n cern  tha t it m ig h t invo lve  a substan tive  change to  the  law  b e tte r h and led  in a 
substan tive  b ill ra th e r th an  a bill rev is in g  statu tes. SB 86 ad d resses  the sub ject o f  
p ro tec tio n  o f  v u ln erab le  adu lts, and I b e liev e  th e  changes to  A S 08 suggested  in  the 
en c lo sed  am en d m en t w ou ld  fit w ith in  that subject.

Background
In the  co u rse  o f  rev iew in g  the A laska S ta tu tes, one o f  our d ra ftin g  atto rneys no ted  a 
d iscrep an cy  b e tw een  the  language o f  A S 0 8 .29 .200(b )(2 ) and  A S 47 .24 . A S 08 .29 .200  
re la tes  to  th e  co n fid en tia lity  o f  co m m u n ica tio n s  b etw een  a  licen sed  p ro fessional 
c o u n se lo r and  a client. N o tw ith stan d in g  th e  general req u irem en t o f  confiden tia lity , 
licen sed  p ro fessio n al counse lo rs are req u ired  u n d e r th is  sta tu te  to  rep o rt " inc iden ts o f . . . 
h arm  o r assau lts  su ffe red  by  an e lderly  perso n  o r d isab led  ad u lt as req u ired  by A S 47 .24 ." 
A S 08 .2 9 .2 0 0 (b )(2 ). A lth o u g h  A S 47 .24  used  to  add ress the  p ro tec tio n  o f  "elderly  
perso n s and  d isab led  adu lts,"  A S 47 .24 , since 1994, has in stead  u sed  the  term  "vu lnerab le 
adults."

A  re la ted  issue is p resen ted  in  A S 0 8 .63 .200(b )(2 ), w h ich  im poses a du ty  on  m arital and 
fam ily  th e rap ists  to  rep o rt "harm  or assau lts  su ffered  by  an e lderly  person  o r d isab led



ad u lt as requ ired  by  A S 47 .24 ." AS 4 7 .24 .010  requires licensed  p ro fessio n al co unse lo rs ' 
and m arita l and  fam ily  therap ists  w ho  believe th a t a v u ln erab le  ad u lt "suffers from  
abandonm en t, exp lo ita tion , abuse , neg lec t, o r self-neglect"  to  rep o rt th a t b e lie f  to  the 
D ep artm en t o f  H ealth  and  Social Services.

The Issue
T he p ro b lem  w e see in A S 0 8 .29 .200(b )(2 ) and  A S 0 8 .63 .200(b )(2 ) is th a t th ey  re fe r to  a 
du ty  im posed  u n d er A S 47 .24 , bu t th ey  use  d iffe ren t te rm in o lo g y  th an  A S 4 7 .24  ("elderly  
perso n  o r d isab led  adult" vs. "vulnerab le adult"). T h is ra ises a q u estio n  as to  w h e th e r the 
rep o rtin g  duty  in th ese  tw o  sec tions is  the sam e as th a t im posed  in  A S 4 7 .24  o r som ehow  
d iffe ren t in scope.

Senator Hollis French
March 2, 2011
Page 2

' A S  4 7 .2 4 .0 1 0 (a )(2 ) sp ec ifica lly  requ ires rep o rtin g  by:

(2) a m ental h ea lth  p ro fessio n a l as defined  in  A S 47 .30 .9 1 5 (1 1 ) 
and  in c lu d in g  a  m arita l and  fam ily  th erap ist licensed  u n d er A S 08 .63;

A S 4 7 .3 0 .9 1 5 (1 1 ) defines m ental h ea lth  p ro fessio n al to  include licensed  p rofessional 
counse lo rs:

( 1 1 ) "m ental h ea lth  p ro fessional"  m eans a p sy ch ia tris t o r p h y sic ian  
w ho  is licensed  by  the  S tate M edica l B oard  to  p rac tice  in th is state o r is 
em p lo y ed  by  the  federal governm ent; a  c lin ical p sy ch o lo g is t licensed  by  
th e  state  B o ard  o f  P sy ch o lo g ist and  P sycho log ical A sso cia te  E xam iners; a 
p sy ch o lo g ica l assoc ia te  tra in ed  in c lin ical p sy ch o lo g y  and licen sed  by the  
B oard  o f  P sy ch o lo g ist and P sy ch o lo g ica l A sso cia te  E xam iners; a 
reg is te red  nu rse  w ith  a m aster's  degree  in  p sych iatric  nu rsing , licen sed  by  
th e  S ta te  B oard  o f  N u rsin g ; a m a rita l and fa m ily  the ra p is t licensed by 
the B oa rd  o f  M a r ita l and F a m ily  T h e rap y ; a professional counselor 
licensed by the B oard  o f Professional Counselors; a clin ical social 
w o rk e r licensed  by  the B oard  o f  Social W ork  E xam iners; and  a person  
w ho

(A ) has a  m aster's  degree  in  the fie ld  o f  m ental hea lth ;
(B ) has at least 12 m onths o f  p o st-m asters  w ork ing  ex perience in 

the  fie ld  o f  m en ta l illness; and
(C ) is w o rk in g  under th e  su p erv isio n  o f  a type o f  licensee listed  in  

th is  p arag raph ;

(em p h asis  added).



History
A S  4 7 .2 4  w as am ended  in  1994, by  ch. 103, S L A  1994. P rio r to the 1994 am endm en t, 
A S  4 7 .2 4 .0 1 0  req u ired  m en tal hea lth  p ro fessio n a ls2 and  m arita l and  fam ily  th erap ists  to  
rep o rt harm  to  e lderly  persons. "E lderly  person" w as defined  as "a re s id en t o f  A laska  
w ho  is 65 years o f  age o r o lder."  F o rm er A S 47 .24 .100(6 ). A  separate  sta tu te , fo rm er 
A S  4 7 .2 4 .1 1 0 , requ ired  m ental health  p ro fessio n als  and m arita l and  fam ily  th erap ists  to 
rep o rt w hen  th ey  had  reaso n ab le  cause  to  be lieve  a d isab led  ad u lt had  been  a v ic tim  o f  
a ssau lt o r sexual assau lt. T he term  "d isab led  adult" w as defined  fo r pu rp o ses  o f  this 
sec tio n  as "a p e rso n  18 y ea rs  o f  age o r o ld er w h o  has a p hysical o r  m ental d isab ility , o r 
p h y sica l o r m ental im pairm en t, as defined  in  A S 18.80.300."

A S  18 .80 .300  defines "physical or m ental d isab ility "  as:

(14) "physical o r m ental d isab ility"  m eans
(A ) a  p h y sica l o r m ental im p airm en t tha t su b stan tia lly  lim its one or 

m ore  m ajo r life ac tiv ities;
(B ) a  h is to ry  of, or a m isc lass ifica tio n  as hav ing , a m en tal or 

p h y sica l im p airm en t th a t substan tia lly  lim its  one o r m ore m a jo r life 
ac tiv ities;

(C ) h av ing
(i) a  p hysical o r m ental im p airm en t tha t does n o t substan tia lly  lim it

a  p erso n 's  m ajo r life ac tiv ities  b u t th a t is trea ted  by  the  perso n  as
co n stitu tin g  such  a lim itation ;

(ii) a  p hysical or m ental im p airm en t th a t substan tia lly  lim its a 
p erso n 's  m ajo r life activ ities  on ly  as a  resu lt o f  the attitudes o f  o thers 
to w ard  the im pairm en t; or

(iii) none o f  the  im pairm en ts defined  in  th is  p arag raph  b u t being  
trea ted  by o th ers  as h av ing  such  an im pairm en t; or

(D ) a co n d itio n  that m ay  req u ire  the  use o f  a p ro sth esis , special 
eq u ip m en t fo r m ob ility , or serv ice  an im al;

A S  18 .80 .300  d efin es "physical o r m ental im pairm en t"  as:

(15) "physical o r m ental im pairm en t"  m eans
(A ) p h y sio lo g ica l d iso rd er o r cond ition , cosm etic  d isfigu rem en t, or 

ana tom ica l loss affec ting  one o r m ore  o f  the  fo llo w in g  body  system s: 
neu ro log ica l, m uscu loskele ta l, specia l sen se  o rgans, resp ira to ry  includ ing

Senator Hollis French
March 2, 2011
Page 3

2 In  2002 , m arita l and  fam ily  therap ists  and licen sed  p ro fessional counse lo rs w ere  added  
to  the  d efin itio n  o f  "m ental hea lth  p ro fessional"  in A S 4 7 .30 .915(11), w h ich  is 
in co rp o ra ted  in to  A S  4 7 .24 .010(a )(2 ), e s tab lish in g  the  du ty  to  repo rt h arm  to vu lnerab le  
adu lts. Sec. 1, ch. 73, SL A  2002. M arita l and  fam ily  th erap ists  hav e  been  expressly  
inc lu d ed  in  A S 4 7 .2 4 .0 1 0 (a )(2 ) since 1992. Sec. 10, ch. 129, SL A  1992.



speech  o rgans, ca rd iovascu lar, rep ro d u ctiv e , d igestive , gen ito -u rinary , 
h em ic  and  lym phatic , sk in , and  endocrine;

(B ) m ental o r p sy ch o lo g ica l d iso rder, includ ing  m ental re ta rdation , 
o rg an ic  b ra in  sy ndrom e, em otional or m en ta l illness, and  spec ific  learn ing  
d isab ilities;

T he term  "vu lnerab le  adu lt,"  w h ich  rep laced  "elderly  person" and  "d isab led  adult" in 
A S 4 7 .24  is defined  in A S 4 7 .2 4 .9 0 0 (1 6 ) as:

(16) "vu lnerab le  adu lt"  m eans a  perso n  18 years o f  age or o lder 
w ho , because  o f  p h y sica l o r m ental im pairm en t, is unab le  to  m eet the 
perso n 's  ow n needs o r to seek  help  w ith o u t assistance.

T h is  d efin ition  is s im ilar to  the defin ition  o f  "d isab led  adult" bu t substan tia lly  n arrow er 
th an  the d efin ition  o f  "elderly  person" p rev iously  used  in  A S 47.24.

L e g a l A n a ly s is
A S 0 8 .63 .200(b )(2 ), en ac ted  in  1992, w h ich  cites A S 47 .24 , w as no t changed  in  1994 to 
re flec t th e  sh ift in  te rm in o lo g y  from  "elderly  p erso n s and  d isab led  adults" to  "vulnerab le 
adults" m ad e in  A S 47 .24  b y  ch. 129, SL A  1994. It appears tha t the fa ilu re  to  inc lude  a 
co n fo rm in g  am en d m en t to  A S  0 8 .63 .200(b )(2 ) in  the  1994 A ct w as an oversight.

T h is  app aren t ov ersig h t w as carried  over into A S 0 8 .29 .200(b )(2 ). T h a t parag raph  w as 
en acted  in sec. 1, ch. 75 , SL A  1998 (H C S C SSB  331(F IN )), an  act reg u la tin g  licensed  
p ro fessional counse lo rs. C om m ittee  p roceed ings re la tin g  to  SB 331 ind ica te  th a t those 
sta tu tes w ere sp ec ifica lly  m o d eled  on  the sta tu tes regu la ting  m arita l and  fam ily  therapists. 
T h is  ex p la in s  w hy  A S 08 .29 .2 0 0 (b )(2 ) does no t m atch  w h a t w as in A S 47 .24  in  1998, 
w h en  A S 08 .29 .2 0 0 (b ) w as enacted : it w as m od eled  on A S 08 .6 3 .2 0 0 (b )(2 ), w hich  
co n ta in ed  an oversigh t.

I have  sp o k en  w ith  the a tto rney  w ho w as d ra fting  in  th is  a rea  at the tim e these  statu tes 
w ere  enacted , and  she b e liev es  th a t th is  ex p lan a tio n  re flec ts  w h a t occurred .

T he m ean in g  o f  the  ex is tin g  A S 0 8 .29 .200(b )(2 ) and  A S 0 8 .6 3 .2 0 0 (b )(2 ) is n o t clear; 
because  the te rm in o lo g y  ("e ld erly  persons and  d isab led  adu lts") does n o t m atch  th a t used 
in  the  sta tu tes c ited  (A S 47 .24 , w h ich  re fers  to "vu lnerab le  adu lts"), it is no t c lear w hether 
the  d u ty  to  repo rt im posed  in  A S 0 8 .63 .200(b )(2 ) and  A S 0 8 .2 9 .2 0 0 (b )(2 ) is the sam e as 
th a t im posed  in  A S  47 .2 4 .0 1 0  o r a  b roader duty  (particu larly  as it re la tes to  elderly  
persons).

H ow ever, bo th  sec tions re fe r to  A S 47 .24 , so the  p la in  language suggests  th a t the  du ty  is 
th e  sam e as tha t im posed  in  A S  47 .24 . T his in te rp re ta tio n  w ou ld  be  co n sis ten t w ith

Senator Hollis French
March 2,2011
Page 4



trea tm en t o f  the  issue in  the  statu tes reg u la tin g  p sy ch o lo g is ts  in  A S 0 8 .8 6 .2 0 0 (b )3 and 
licen sed  social w orkers in  A S 0 8 .9 5 .9 0 0 (b )4.

C onclusion
T h e cu rren t sta tu tes are no t clear. I f  it is the  leg isla tu re 's  in ten t th a t the  repo rting  
req u irem en ts  im p o sed  on licensed  p ro fessio n al counse lo rs u n d er A S 08 .29 .2 0 0 (b )(2 ) and 
m arita l and  fam ily  th erap ists  u nder A S 08 .63 .200(b )(2 ) line up  w ith  the  reporting  
req u irem en ts  im posed  on  those  p ro fessio n als  u n d er A S 47 .24 , th en  th e  term ino logy  
sh o u ld  be m ad e co n sis ten t w ith  th a t in A S 47 .24  b y  rep lac in g  "elderly  p erso n  o r d isab led  
adu lt"  w ith  "vu lnerab le  adult."  A s an  added  re fin em en t, the  re ference  to A S 47 .24  m igh t 
be  ch an g ed  to A S  47 .24 .0 1 0 , w h ich  is th e  sec tion  th a t ac tua lly  es tab lish es  the reporting  
req u irem en t in  A S 47 .24 . T h ese  are the ch an g es in c lu d ed  in  the enc losed  am endm en t. I f  
th e  rep o rtin g  req u irem en ts  are m ean t to  be  d iffe ren t, th en  th e  m ean in g  o f  "elderly  person  
o r d isab led  adult" shou ld  be c la rified  and  the  re feren ce  to  A S 47 .24  deleted .

I f  I can  be o f  any  fu rth e r assistance , p lease  le t m e know .

Senator Hollis French
March 2, 2011
Page 5

K L K :p lm  
11-123. p lm

E n clo su res

3 T h is  s ta tu te  w as am en d ed  in sec. 1, ch. 129, SLA  1994 to  re fer to  "abuse o f  a  vu lnerab le  
adu lt"  ra th e r th an  "elder abuse." T h is w as the  on ly  co n fo rm in g  am en d m en t to  A S  08 
m ad e in  tha t chapter.

4 T h is  du ty  to  rep o rt w as added  to  A S 08 .95 .900  in  sec. 16, ch. 118, SL A  1998.
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OFFERED IN THE SENATE 

TO: SB 86

Page 1, following line 9:

Insert new bill sections to read:

"* Section 1. AS 08.29.200(b) is amended to read:

(b) Notwithstanding (a) of this section, a person licensed under this chapter 

shall report incidents of

(1) child abuse or neglect as required by AS 47.17;

(2) harm or assaults suffered by a vu lnerab le  [AN ELDERLY 

PERSON OR DISABLED] adult as required by AS 47.24.010 [AS 47.24].

* Sec. 2. AS 08.63.200(b) is amended to read:

(b) Notwithstanding (a) of this section, a person licensed under this chapter 

shall report incidents of

(1) child abuse or neglect as required by AS 47.17;

(2) harm or assaults suffered by a vu lnerab le  [AN ELDERLY 

PERSON OR DISABLED] adult as required by AS 47.24.010 [AS 47.24]."

Page 1, line 10:

Delete "Section 1"

Insert "Sec. 3"

Renumber the following bill sections accordingly.

Page 20, line 13:

Delete "sec. 7"

A M E N D M E N T
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Page 20, line 17:

Delete "sec. 7"

Insert "sec. 9"

Page 20, line 19:

Delete "sec. 7"

Insert "sec. 9"

Page 20, line 20:

Delete "sec. 25"

Insert "sec. 27"

Page 20, line 26:

Delete "Sections 1, 2, 3, and 42" 

Insert "Sections 3 -5  and 44"

Page 20, line 30:

Delete "sec. 7"

Insert "sec. 9"

Page 20, line 31:

Delete "sec. 43(a)"

Insert "sec. 45(a)"

Page 21, line 2:

Delete "sec. 7"

Insert "sec. 9"

Delete "sec. 43(b)"

Insert "sec. 45(b)"

In s e r t  " sec .  9"

L -2 -
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2 Page 21, line 5:

3 Delete "sec. 25"

4 Insert "sec. 27"

5 Delete "sec. 43(c)"

6 Insert "sec. 45(c)"

1
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O ffenses A gainst P ublic A dministration § 1 1 .5 6 .7 6 7

2.55.100(a)(5), (a)(6), or (e),|  
t that the court finds to be

AS 12.63.100. 
lass A misdemeanor. (§ 4 ch I

— Section 21(a), ch. 18, SLA 2010- 
2010 amendments to (a) and (c) of 
to offenses committed on or after

■ M
s to ry  re p o rts . — For governor’s 
for ch. 18, SLA 2010 (Senate Bill; 

a) and (c) of this section, see 2010 
237 — 1239. *11

ONA testin g , (a) A persf 
testing if, when requested by 
provide a blood sample, or;
It correctional, probation, or 
3 person refuses to provide the S1W
a sentence imposed under AS

esting under the provisions of

napper under AS 12.63.
»f a blood sample, oral san 
Bgistration system under

5 C felony. (§ 4 ch 95 SLA 1998;
-

nendment, effective July 1, 200,' 
idded paragraph (3) and made sty) 
in subsection (c) substituted “class 
ss A misdemeanor.”

laska’s DNA database, he. was 
d a tin g  this section. Nason v. State, 
ska Ct. App. 2004).

A person commits the crim< 
without authorization under

i o n  i n  t h e  d e o x y r i b o n u c .

T ^ 8 S S L A 2 o| M

E ffe c t  o f  a m e n d m e n ts . —  The 2009 amendment, 
effective June 21, 2009, in  (a)(1), added “acid”  fo llow ­
ing “deoxyribonucleic” , and made a s ty lis tic  change.

E ffe c t iv e  d a tes . —  Section 16, ch. 88, S LA  2003 
makes th is  section effective J u ly  1, 2003.

d

Sec. 11.56.765. Failure to  repo rt a violent crim e committed against a child.
(a) A person, other than the victim, commits the crime of failure to report a violent crime 
committed against a child if the person 

(1) witnesses what the person knows or reasonably should know is
(A) the murder or attempted murder of a child by another;
(B) the kidnapping or attempted kidnapping of a child by another;
(C) the sexual penetration or attempted sexual penetration by another
(1) of a child without consent of the child;
(ii) of a child that is mentally incapable;
(iii) of a child that is incapacitated; or
(iv) of a child that is unaware that a sexual act is being committed; or
(D) the assault of a child by another causing serious physical injury to the child;
(2) knows or reasonably should know that the child is under 16 years of age; and
(3) does not in a timely manner report that crime to a peace officer or law enforcement 
;ency.
(b) In a prosecution under this section, it is an affirmative defense that the defendant 

a(l) did not report in a timely manner because the defendant reasonably believed that 
iing so would have exposed the defendant or others to a substantial risk of physical 
|iry; or

) acted to stop the commission of the crime and stopped 
.) the commission of the crime; or 

(B) the completion of the crime being attempted.
(c) In this section,

“incapacitated” has the meaning given in AS 11.41.470;
(2) “mentally incapable” has the meaning given in AS 11.41.470;
(3), “sexual act” has the meaning given in AS 11.41.470;
(4) “without consent” has the meaning given in AS 11.41.470.

■Failure to report a violent crime committed against a child is a class A 
|r s (§ 1 ch 62 SLA 1999)

Sec. 11.56.767. Failure to  rep o rt a  violent crim e com m itted against an adult.
!a) A person, other than the victim, commits the offense of failure to report a violent 
crime committed against an adult if  the person, under circumstances not requiring the 
person to report as required by AS 11.56.765,

(1) witnesses what the person knows or reasonably should know is
(A) the murder or attempted murder of a person by another;
(B) the kidnapping or attempted kidnapping of a person by another; or
(C) the sexual penetration or attempted sexual penetration by another 
W of a person without consent of the person;

' « |  of a person who is mentally incapable; 
jgpft) of a person who is incapacitated; or
;fiv) of a person who is unaware that a sexual act is being committed; and 

(. ®  does not, as soon as reasonably practicable, report that crime to a peace officer or 
l̂ enf°rcement agency.

J) In a prosecution under this section, it is an affirmative defense that the defendant 
;.... .) did not report as soon as reasonably practicable because the defendant reasonably

doing so would have exposed the defendant or others to a 
C£d injury; or

substantial risk  of

fective assistance was already being provided by another person; or



Cindy Smith

From: Levitt, Rachel E (DOA) [rachel.levitt@alaska.gov] 
Tuesday, March 08, 2011 10:37 AM 
Cindy Smith 
Sterling, Scott A (DOA)
Meeting Today, SB 86

Sent:
To:
Cc:
Subject:

Talk to you then.

Thanks,

Rachel

R achel Levitt
Acting Director
Office of Public Advocacy
900 W. Fifth Avenue, Suite 525
Anchorage, Alaska 99501
Tel: (907) 269-3500
Fax: (907) 269-3987

1
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Cindy Smith

Subject:

Sent:
To:
Cc:

From: Levitt, Rachel E (DOA) [rachel.levitt@alaska.gov]
Tuesday, March 08, 2011 1 1 :25 AM
Cindy Smith; Henriksen, Kelly E (LAW); Gibbens, Joanne C (HSS) 
Sterling, Scott A (DOA)
RE: Meeting Today, SB 86

That's fine. Talk to you then.

Rachel Levitt
Acting Director
Office of Public Advocacy
900 W . Fifth Avenue, Suite 525
Anchorage, Alaska 99501
Tel: (907) 269-3500
Fax: (907) 269-3987

From: Cindy Smith rmailto:Cindv Smithtaieqis.state.ak.usl 
Sent: Tuesday, March 08, 2011 11:07 AM
To: Levitt, Rachel E (DOA); Henriksen, Kelly E (LAW); Gibbens, Joanne C (HSS)
Cc: Sterling, Scott A (DOA)
Subject: RE: Meeting Today, SB 86

Actually, this is scheduled for 3 p.m. and I will call you then -  it may be a few minutes later because we will be moving 
over to a conference room so that we can talk more comfortably than we can in my office.

Cindy Smith
Office of Senator Hollis French 
(907) 465-3892 
www.senate.org

From: Levitt, Rachel E (DOA) fmailto:rachel.Ievitt@alaska.qovl
Sent: Tuesday, March 08, 2011 10:37 AM
To: Cindy Smith
Cc: Sterling, Scott A (DOA)
Subject: Meeting Today, SB 86

You will be able to reach me and Scott this afternoon at 2 p.m. at 707-1749. 

Talk to you then.

Thanks,

Rachel

R a c h e l  L e v i t t

Cindy:

l

mailto:rachel.levitt@alaska.gov
mailto:Cindv
http://www.senate.org
mailto:rachel.Ievitt@alaska.qovl
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D I S A B I L I T Y  
L A W  C J E N T E R Senator Hollis French

Chair, Senate Judiciary Committee
Capitol 120
Juneau, Alaska 99811

March 16, 20 1 1

Re: SB 86

A nchorage
3330 Arctic Boulevard 

Suite 103 
Anchorage, AK 99503 

(907)565-1002 
FAX (907) 565-1000 

1-800-478-1234
www.dlcak.org

Dear Senator French and Members of the Senate Judiciary Committee:

The Disability Law Center is the state-designated Protection and Advocacy organization 
for Alaska. Thank you very much for the opportunity to comment on SB 86, a bill which 
would make it possible for more people to be subject to conservatorships and which 
would create a system for ex parte restraining orders, brought by a person or by 
someone interested in the person's welfare, against people who might have defrauded 
the person needing assistance.

This is to endorse the general principles behind SB 86, but to encourage you to do more 
to protect the rights of those persons who would be newly subject to conservatorships 
and who would be newly protected by protective orders. The system envisioned by SB 
86 would place some significant additional restrictions on these people's liberty 
interests and, in the case of ex parte protective orders, would give people needing 
protection only a delayed opportunity to be heard. It would also make it possible for a 
person to have a conservatorship imposed on him or her, and to have a protective order 
put in place restricting other people from contacting him or her, simply because that 
person had been a victim of fraud -  regardless of whether the person was generally
competent to handle business matters.! We'd suggest adding to proposed AS 13.26.209 
an opportunity for the person to be protected to seek modification or termination of 
any ex parte protective order on three days' notice, as is now possible with ex parte 
domestic violence restraining orders; and to add a provision ensuring that counsel for 
the person to be protected is appointed immediately in cases involving either temporary 
conservatorships or ex parte protective orders. Language amending proposed AS
13.26.207 and proposed AS 13.26.209 is attached^1-----------------------------------  *

Thank you very much, again, for the opportunity to comment.

Sincerely,

M. E M B E R ’ O F • T H E
N a t i o n a l  
D i s a b i l i t y  
R. I G h t s 
N E T w O R K Enclosure

1/
, 0

A

http://www.dlcak.org


Cindy Smith

From: Lila Hobbs
Sent: Wednesday, March 16, 2011 12:53 PM
To: Cindy Smith
Subject: FW: Testimony on SB 86
Attachments: sb 86 testimony.pdf

Follow Up Flag: Follow up
Flag Status: Flagged

FYI

From: Mark Regan rmailto:mreqan@dlcak.oral 
Sent: Wednesday, March 16, 2011 12:44 PM 
To: Sen. Hollis French 
Subject: Testimony on SB 86

Attached please find the Disability Law Center's testimony on Senate Bill 86.

Mark Regan 
Legal Director
Disability Law Center of Alaska 
3330 Arctic Blvd., Suite 103 
Anchorage, Alaska 99503 
(907) 565-1002, 565-1000 (fax)

1
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Senator Hollis French
Chair, Senate Judiciary Committee
Capitol 120
Juneau, Alaska 99811

March 16, 2011

Re: SB 86

A nchorage
3330 Arctic Boulevard 

Suite 103 
Anchorage, AK 99503 

(907) 565-1002 
FAX (907) 565-1000 

1-800-478-1234 
www.dlcak.org

M EM B ER-OF' TH E
N A T I O N A L
D I S A B [ L 1 T Y
R. 1 G H T S
N E T W O R K

Dear Senator French and Members of the Senate Judiciary Committee:

The Disability Law Center is the state-designated Protection and Advocacy organization 
for Alaska. Thank you very much for the opportunity to comment on SB 86, a bill which 
would make it possible for more people to be subject to conservatorships and which 
would create a system forex parte restraining orders, brought by a person or by 
someone interested in the person's welfare, against people who might have defrauded 
the person needing assistance.

This is to endorse the general principles behind SB 86, but to encourage you to do more 
to protect the rights of those persons who would be newly subject to conservatorships 
and who would be newly protected by protective orders. The system envisioned by SB 
86 would place some significant additional restrictions on these people's liberty 
interests and, in the case of ex parte protective orders, would give people needing 
protection only a delayed opportunity to be heard. It would also make it possible for a 
person to have a conservatorship imposed on him or her, and to have a protective order 
put in place restricting other people from contacting him or her, simply because that 
person had been a victim of fraud -  regardless of whether the person was generally 
competent to handle business matters. We'd suggest adding to proposed AS 13.26.209 
an opportunity for the person to be protected to seek modification or termination of 
any ex parte protective order on three days' notice, as is now possible with ex parte 
domestic violence restraining orders; and to add a provision ensuring that counsel for 
the person to be protected is appointed immediately in cases involving either temporary 
conservatorships or ex parte protective orders. Language amending proposed AS 
13.26.207 and proposed AS 13.26.209 is attached.

Thank you very much, again, for the opportunity to comment.

Sincerely,

MarkKeg^n 
Legal Director

Enclosure

http://www.dlcak.org


S e c .  1 3 . 2 6 . 2 0 7 .  T e m p o r a r y  c o n s e r v a t o r s ,  ( a )  I f ,

d u r i n g  t h e  p e n d e n c y  o f  a n  i n i t i a l  p e t i t i o n  f o r  c o n s e r v a t o r s h i p ,  

i t  a p p e a r s  t h a t  t h e  r e s p o n d e n t  i s  i n  n e e d  o f  a  p r o t e c t i v e  o r d e r  

t o  p r o t e c t  t h e  r e s p o n d e n t  a g a i n s t  w a s t e  o r  d i s s i p a t i o n  o f  f u n d s  

o r  p r o p e r t y ,  o r  t o  o b t a i n  f u n d s  t h a t  a r e  n e e d e d  f o r  t h e  

i m m e d i a t e  s u p p o r t ,  c a r e ,  a n d  w e l f a r e  o f  t h e  r e s p o n d e n t  o r  e r s o n s  

e n t i t l e d  t o  b e  s u p p o r t e d  b y  t h e  r e s p o n d e n t ,  a n d  t h e  r e s p o n d e n t  

i s  n o t  c a p a b l e  o f  p r o t e c t i n g  t h e  r e s p o n d e n t ' s  f u n d s  o r  p r o p e r t y  

o r  o b t a i n i n g  t h e  f u n d s  t h a t  a r e  n e e d e d  t o  s u p p o r t  t h e  r e s p o n d e n t  

o r  p e r s o n s  w h o m  t h e  r e s p o n d e n t  i s  r e q u i r e d  t o  s u p p o r t ,  t h e  

p e t i t i o n e r  m a y  r e q u e s t  t h e  a p p o i n t m e n t  o f  a  t e m p o r a r y  

c o n s e r v a t o r  t o  a u t h o r i z e  t h e  p r o t e c t i o n  o r  t o  o b t a i n  t h e  

n e c e s s a r y  f u n d s .  T h e  r e q u e s t  s h a l l  s t a t e  t h e  r e a s o n s  a n d  f a c t u a l  

b a s i s  f o r  t h e  r e q u e s t .  T h e  p e t i t i o n e r  s h a l l  i m m e d i a t e l y  f i l e  t h e  

r e q u e s t  w i t h  t h e  c o u r t  a n d  s e r v e  c o p i e s  o n  t h e  r e s p o n d e n t  a n d  

t h e  r e s p o n d e n t ' s  a t t o r n e y .  T h e  c o u r t  s h a l l  c o n d u c t  a  h e a r i n g  

w i t h i n  7 2  h o u r s  a f t e r  t h e  f i l i n g .  I f  a n  a t t o r n e y  h a s  n o t  a l r e a d y  

b e e n  a p p o i n t e d  f o r  t h e  r e s p o n d e n t ,  t h e  c o u r t  s h a l l  a p p o i n t  a  

l a w y e r  t o  r e p r e s e n t  t h e  p e r s o n  a t  o r  b e f o r e  t h e  h e a r i n g .

( b )  I f  t h e  c o u r t  d e t e r m i n e s  t h a t  a  t e m p o r a r y  

c o n s e r v a t o r  s h o u l d  b e  a p p o i n t e d ,  i t  s h a l l  m a k e  t h e  a p p o i n t m e n t  

a n d  g r a n t  t o  t h e  t e m p o r a r y  c o n s e r v a t o r  o n l y  t h e  a u t h o r i t y  t h a t  

i s  l e a s t  r e s t r i c t i v e  u p o n  t h e  l i b e r t y  o f  t h e  r e s p o n d e n t  a n d  t h a t  

e n a b l e s  t h e  t e m p o r a r y  c o n s e r v a t o r  t o  p r o v i d e  t h e  p r o t e c t i o n  o r  

a u t h o r i t y  n e c e s s a r y  t o  p r o t e c t  t h e  r e s p o n d e n t  f r o m  w a s t e  o r  

d i s s i p a t i o n  o f  f u n d s  o r  p r o p e r t y  o r  t o  o b t a i n  t h e  f u n d s  

n e c e s s a r y  f o r  s u p p o r t .

( c )  T h e  t e m p o r a r y  c o n s e r v a t o r s h i p  e x p i r e s  a t  t h e  

t i m e  o f  t h e  a p p o i n t m e n t  o f  a  f u l l  o r  p a r t i a l  c o n s e r v a t o r  o r  u p o n  

t h e  d i s m i s s a l  o f  t h e  p e t i t i o n  f o r  c o n s e r v a t o r s h i p .

S e c .  1 3 . 2 6 . 2 0 9 .  E x  p a r t e  p r o t e c t i v e  o r d e r s ;  f o r m s  f o r  p e t i t i o n s  

a n d  o r d e r s ;  f e e s ,  ( a )  A  p e r s o n  w h o  i s  a l l o w e d  t o  f i l e  a  p e t i t i o n  

f o r  a  p r o t e c t i v e  o r d e r  u n d e r  A S  1 3 . 2 6 . 1 8 0 ( a )  m a y  f i l e  a  p e t i t i o n  

f o r  a n  e x  p a r t e  p r o t e c t i v e  o r d e r  a g a i n s t  a n o t h e r  p e r s o n .  I f  t h e  

c o u r t  f i n d s  t h a t  t h e  p e t i t i o n  e s t a b l i s h e s  p r o b a b l e  c a u s e  t h a t  

t h e  r e s p o n d e n t  i s  f i n a n c i a l l y  d e f r a u d i n g  t h e  p e t i t i o n e r  o r  a  

p e r s o n  f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n e r  f i l e d  t h e  p e t i t i o n ,  a n d  

t h a t  b e c a u s e  o f  t h e  f r a u d  t h e r e  h a s  b e e n ,  o r  i s  a n  i m m e d i a t e  

t h r e a t  o f ,  a  w a s t e  o r  d i s s i p a t i o n  o f  t h e  p r o p o s e d  p r o t e c t e d  

p e r s o n ' s  f u n d s  o r  o t h e r  p r o p e r t y ,  t h e  c o u r t  s h a l l  e x  p a r t e  a n d  

w i t h o u t  n o t i c e  t o  t h e  r e s p o n d e n t  i s s u e  a  p r o t e c t i v e  o r d e r .  T h e  

p e t i t i o n e r  s h a l l  c e r t i f y  t o  t h e  c o u r t  i n  w r i t i n g  a n y  e f f o r t  t h a t  

t h e  p e t i t i o n e r  m a d e  t o  p r o v i d e  n o t i c e  t o  t h e  r e s p o n d e n t .  T h e

*  S e c .  7 .  A S  1 3 . 2 6  i s  a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  t o  r e a d :



c o u r t  s h a l l  c a u s e  a  c o p y  o f  t h e  p r o t e c t i v e  o r d e r  t o  b e  s e r v e d  o n  

t h e  r e s p o n d e n t .

( b )  A n  e x  p a r t e  p r o t e c t i v e  o r d e r  u n d e r  t h i s  s e c t i o n

m a y

( 1 )  g r a n t  a n y  p r o t e c t i o n  d e s c r i b e d  i n  A S

1 3 . 2 6 . 2 0 0 ;

( 2 )  s u p e r s e d e  a n  e x i s t i n g  p o w e r  o f  a t t o r n e y ;

( 3 )  p r o h i b i t  t h e  r e s p o n d e n t  f r o m  h a v i n g  a n y  

d i r e c t  o r  i n d i r e c t  c o n t a c t  w i t h  t h e  p e t i t i o n e r  o r  o t h e r  p e r s o n  

f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n e r  f i l e d  t h e  p e t i t i o n ;  a n d

( 4 )  p r o h i b i t  t h e  r e s p o n d e n t  f r o m  t a k i n g  a n y  

a c t  w i t h  r e s p e c t  t o  t h e  f u n d s  o r  o t h e r  p r o p e r t y  o f  t h e  

p e t i t i o n e r  o r  o t h e r  p e r s o n  f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n e r  

f i l e d  t h e  p e t i t i o n .

( c )  A n  e x  p a r t e  p r o t e c t i v e  o r d e r  e x p i r e s  2 0  d a y s  

a f t e r  i t  i s  i s s u e d ,  a t  t h e  e n d  o f  a  s i x - m o n t h  e x t e n s i o n  i f  

g r a n t e d  b y  t h e  c o u r t  u n d e r  ( d )  o f  t h i s  s e c t i o n ,  o r  u p o n  t h e  

a p p o i n t m e n t  o f  a  t e m p o r a r y  o r  p e r m a n e n t  c o n s e r v a t o r  o r  d i s m i s s a l  

o f  t h e  p e t i t i o n  f o r  t h e  e x  p a r t e  o r d e r .  I f  t h e  p e t i t i o n e r  i s  

s o m e o n e  o t h e r  t h a n  t h e  p e r s o n  f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n  w a s  

f i l e d ,  t h e  c o u r t  s h a l l  a p p o i n t  a  l a w y e r  t o  r e p r e s e n t  t h e  p e r s o n  

f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n  w a s  f i l e d .  I f  t h e  p e t i t i o n e r  i s  

s o m e o n e  o t h e r  t h a n  t h e  p e r s o n  f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n  w a s  

f i l e d ,  t h e  p e r s o n  f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n  w a s  f i l e d  m a y  

r e q u e s t  m o d i f i c a t i o n  o f  t h e  e x  p a r t e  p r o t e c t i v e  o r d e r ;  t h e  c o u r t  

s h a l l  s c h e d u l e  a  h e a r i n g  o n  t h r e e  d a y s '  n o t i c e  o r  s u c h  s h o r t e r  

n o t i c e  a s  t h e  c o u r t  m a y  p r e s c r i b e ,  a n d  s h a l l  h e a r  a n d  r u l e  o n  

t h e  r e q u e s t  i n  a n  e x p e d i t i o u s  m a n n e r .

( d )  U p o n  a p p l i c a t i o n  f i l e d  w i t h  t h e  c o u r t  b e f o r e  

t h e  e x p i r a t i o n  o f  t h e  2 0 - d a y  e x  p a r t e  p r o t e c t i v e  o r d e r ,  t h e  

c o u r t  s h a l l  s c h e d u l e  a  h e a r i n g  o n  w h e t h e r  t o  e x t e n d  t h e  

p r o t e c t i v e  o r d e r  f o r  u p  t o  s i x  m o n t h s .  T h e  c o u r t  s h a l l  p r o v i d e  

a t  l e a s t  1 0 .  d a y s ’ n o t i c e  t o  t h e  r e s p o n d e n t  o f  t h e  h e a r i n g  a n d  

t h e  r e s p o n d e n t ' s  r i g h t  t o  a p p e a r  a n d  b e  h e a r d .  I f  t h e  c o u r t  

f i n d s  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  r e s p o n d e n t  h a s  

c o m m i t t e d  f r a u d  a g a i n s t  t h e  p e t i t i o n e r  o r  t h e  p e r s o n  f o r  w h o s e  

b e n e f i t  t h e  p e t i t i o n  w a s  f i l e d ,  r e g a r d l e s s  o f  w h e t h e r  t h e  

r e s p o n d e n t  a p p e a r s  a t  t h e  h e a r i n g ,  t h e  c o u r t  m a y  e x t e n d  t h e  e x  

p a r t e  p r o t e c t i v e  o r d e r  f o r  u p  t o  s i x  m o n t h s .

( e )  A  p r o t e c t i v e  o r d e r  i s s u e d  u n d e r  t h i s  s e c t i o n  i s

i n  a d d i t i o n  t o  a n y  o t h e r  c i v i l  o r  c r i m i n a l  r e m e d y .

( f )  A  t h i r d  p a r t y  s h a l l  c o m p l y  w i t h  a  p r o t e c t i v e

o r d e r  i s s u e d  u n d e r  t h i s  s e c t i o n .  A  t h i r d  p a r t y  w h o  d o e s  n o t

c o m p l y  w i t h  a  p r o t e c t i v e  o r d e r  g r a n t e d  u n d e r  t h i s  s e c t i o n  m a y  b e  

l i a b l e  i n  a  c i v i l  a c t i o n  t o  t h e  p r o t e c t e d  p e r s o n  o r  t h e  

p r o t e c t e d  p e r s o n ' s  h e i r s ,  a s s i g n s ,  o r  e s t a t e  f o r  a  c i v i l  p e n a l t y  

n o t  t o  e x c e e d  $ 1 , 0 0 0 ,  p l u s  t h e  a c t u a l  d a m a g e s ,  c o s t s ,  a n d  f e e s



a s s o c i a t e d  w i t h  t h e  f a i l u r e  t o  c o m p l y  w i t h  t h e  p r o t e c t i v e  o r d e r .  

A  t h i r d  p e r s o n  w h o  d o e s  n o t  c o m p l y  w i t h  a  p r o t e c t i v e  o r d e r  

g r a n t e d  u n d e r  t h i s  s e c t i o n  m a y  a l s o  b e  c r i m i n a l l y  l i a b l e  u n d e r  

A S  1 1 . 5 6 . 7 4 0  f o r  v i o l a t i n g  a  p r o t e c t i v e  o r d e r .

( g )  T h e  A l a s k a  C o u r t  S y s t e m ,  a f t e r  c o n s u l t i n g  w i t h  

t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s ,  t h e  o f f i c e  o f  

p u b l i c  a d v o c a c y ,  t h e  o f f i c e  o f  e l d e r  f r a u d  a n d  a s s i s t a n c e ,  t h e  

l o n g - t e r m  c a r e  o m b u d s m a n ,  a n d  o t h e r  i n t e r e s t e d  p e r s o n s  a n d  

o r g a n i z a t i o n s ,  s h a l l  p r e p a r e  f o r m s  f o r  p e t i t i o n s ,  p r o t e c t i v e  

o r d e r s ,  a n d  i n s t r u c t i o n s  f o r  t h e i r  u s e  b y  a  p e r s o n  s e e k i n g  a  

p r o t e c t i v e  o r d e r  u n d e r  t h i s  s e c t i o n .  T h e  f o r m s  m u s t  c o n f o r m  t o  

t h e  A l a s k a  R u l e s  o f  P r o b a t e  P r o c e d u r e  a n d  A l a s k a  R u l e s  o f  C i v i l  

P r o c e d u r e ,  e x c e p t  t h a t  i n f o r m a t i o n  o n  t h e  f o r m s  m a y  b e  f i l l e d  i n  

b y  l e g i b l e  h a n d w r i t i n g .  T h e  o f f i c e  o f  t h e  c l e r k  o f  e a c h  s u p e r i o r  

a n d  d i s t r i c t  c o u r t  s h a l l  m a k e  a v a i l a b l e  t o  t h e  p u b l i c  t h e  f o r m s  

a  p e r s o n  s e e k i n g  a  p r o t e c t i v e  o r d e r  u n d e r  t h i s  s e c t i o n  m a y  n e e d  

a n d  i n s t r u c t i o n s  f o r  t h e  u s e  o f  t h e  f o r m s .  T h e  c l e r k  s h a l l  

p r o v i d e  a s s i s t a n c e  i n  c o m p l e t i n g  a n d  f i l i n g  t h e  f o r m s .

( h )  F i l i n g  f e e s  m a y  n o t  b e  c h a r g e d  f o r  a  p e t i t i o n  

u n d e r  t h i s  s e c t i o n .
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D I S A B I L I T Y  
L A W  C E N T E R

Suite 103 
Anchorage, AK 99503 

(907) 565-1002

Senator Hollis French 
Chair, Senate Judiciary Committee 
Capitol 120 
Juneau, Alaska 99811

Re: SB 86

Dear Senator French and Members of the Senate Judiciary Committee:

ANCHORAGE The Disability Law Center is the state-designated Protection and Advocacy organization
3330 Arctic Boulevard for Alaska. Thank you very much for the opportunity to comment on SB 86, a bill which

would make it possible for more people to be subject to conservatorships and which
would create a system for ex parte restraining orders, brought by a person or by

FAX (907) 565-1000 someone interested in the person's welfare, against people who might have defrauded
1-800-478-1234 the person needing assistance.
www.dlcak.org

This is to endorse the general principles behind SB 86, but to encourage you to do more 
to protect the rights of those persons who would be newly subject to conservatorships 
and who would be newly protected by protective orders. The system envisioned by SB 
86 would place some significant additional restrictions on these people's liberty 
interests and, in the case of ex parte protective orders, would give people needing 
protection only a delayed opportunity to be heard. It would also make it possible fora 
person to have a conservatorship imposed on him or her, and to have a protective order 
put in place restricting other people from contacting him or her, simply because that 
person had been a victim of fraud -  regardless of whether the person was generally 
competent to handle business matters. We'd suggest adding to proposed AS 13.26.209 
an opportunity for the person to be protected to seek modification or termination of 
any ex parte protective order on three days' notice, as is now possible with ex parte 
domestic violence restraining orders; and to add a provision ensuring that counsel for 
the person to be protected is appointed immediately in cases involving either temporary 
conservatorships or ex parte protective orders. Language amending proposed AS
13.26.207 and proposed AS 13.26.209 is attached.

Thank you very much, again, for the opportunity to comment.

Sincerely,

Enclosure

http://www.dlcak.org


S e c .  1 3 . 2 6 . 2 0 7 .  T e m p o r a r y  c o n s e r v a t o r s ,  ( a )  I f ,

d u r i n g  t h e  p e n d e n c y  o f  a n  i n i t i a l  p e t i t i o n  f o r  c o n s e r v a t o r s h i p ,  

i t  a p p e a r s  t h a t  t h e  r e s p o n d e n t  i s  i n  n e e d  o f  a  p r o t e c t i v e  o r d e r  

t o  p r o t e c t  t h e  r e s p o n d e n t  a g a i n s t  w a s t e  o r  d i s s i p a t i o n  o f  f u n d s  

o r  p r o p e r t y ,  o r  t o  o b t a i n  f u n d s  t h a t  a r e  n e e d e d  f o r  t h e  

i m m e d i a t e  s u p p o r t ,  c a r e ,  a n d  w e l f a r e  o f  t h e  r e s p o n d e n t  o r  e r s o n s  

e n t i t l e d  t o  b e  s u p p o r t e d  b y  t h e  r e s p o n d e n t ,  a n d  t h e  r e s p o n d e n t  

i s  n o t  c a p a b l e  o f  p r o t e c t i n g  t h e  r e s p o n d e n t ' s  f u n d s  o r  p r o p e r t y  

o r  o b t a i n i n g  t h e  f u n d s  t h a t  a r e  n e e d e d  t o  s u p p o r t  t h e  r e s p o n d e n t  

o r  p e r s o n s  w h o m  t h e  r e s p o n d e n t  i s  r e q u i r e d  t o  s u p p o r t ,  t h e  

p e t i t i o n e r  m a y  r e q u e s t  t h e  a p p o i n t m e n t  o f  a  t e m p o r a r y  

c o n s e r v a t o r  t o  a u t h o r i z e  t h e  p r o t e c t i o n  o r  t o  o b t a i n  t h e  

n e c e s s a r y  f u n d s .  T h e  r e q u e s t  s h a l l  s t a t e  t h e  r e a s o n s  a n d  f a c t u a l  

b a s i s  f o r  t h e  r e q u e s t .  T h e  p e t i t i o n e r  s h a l l  i m m e d i a t e l y  f i l e  t h e  

r e q u e s t  w i t h  t h e  c o u r t  a n d  s e r v e  c o p i e s  o n  t h e  r e s p o n d e n t  a n d  

t h e  r e s p o n d e n t ' s  a t t o r n e y .  T h e  c o u r t  s h a l l  c o n d u c t  a  h e a r i n g  

w i t h i n  7 2  h o u r s  a f t e r  t h e  f i l i n g .  I f  a n  a t t o r n e y  h a s  n o t  a l r e a d y  

b e e n  a p p o i n t e d  f o r  t h e  r e s p o n d e n t ,  t h e  c o u r t  s h a l l  a p p o i n t  a  

l a w y e r  t o  r e p r e s e n t  t h e  p e r s o n  a t  o r  b e f o r e  t h e  h e a r i n g .

( b )  I f  t h e  c o u r t  d e t e r m i n e s  t h a t  a  t e m p o r a r y  

c o n s e r v a t o r  s h o u l d  b e  a p p o i n t e d ,  i t  s h a l l  m a k e  t h e  a p p o i n t m e n t  

a n d  g r a n t  t o  t h e  t e m p o r a r y  c o n s e r v a t o r  o n l y  t h e  a u t h o r i t y  t h a t  

i s  l e a s t  r e s t r i c t i v e  u p o n  t h e  l i b e r t y  o f  t h e  r e s p o n d e n t  a n d  t h a t  

e n a b l e s  t h e  t e m p o r a r y  c o n s e r v a t o r  t o  p r o v i d e  t h e  p r o t e c t i o n  o r  

a u t h o r i t y  n e c e s s a r y  t o  p r o t e c t  t h e  r e s p o n d e n t  f r o m  w a s t e  o r  

d i s s i p a t i o n  o f  f u n d s  o r  p r o p e r t y  o r  t o  o b t a i n  t h e  f u n d s  

n e c e s s a r y  f o r  s u p p o r t .

( c )  T h e  t e m p o r a r y  c o n s e r v a t o r s h i p  e x p i r e s  a t  t h e  

t i m e  o f  t h e  a p p o i n t m e n t  o f  a  f u l l  o r  p a r t i a l  c o n s e r v a t o r  o r  u p o n  

t h e  d i s m i s s a l  o f  t h e  p e t i t i o n  f o r  c o n s e r v a t o r s h i p .

S e c .  1 3 . 2 6 . 2 0 9 .  E x  p a r t e  p r o t e c t i v e  o r d e r s ;  f o r m s  f o r  p e t i t i o n s  

a n d  o r d e r s ;  f e e s ,  ( a )  A  p e r s o n  w h o  i s  a l l o w e d  t o  f i l e  a  p e t i t i o n  

f o r  a  p r o t e c t i v e  o r d e r  u n d e r  A S  1 3 . 2 6 . 1 8 0 ( a )  m a y  f i l e  a  p e t i t i o n  

f o r  a n  e x  p a r t e  p r o t e c t i v e  o r d e r  a g a i n s t  a n o t h e r  p e r s o n .  I f  t h e  

c o u r t  f i n d s  t h a t  t h e  p e t i t i o n  e s t a b l i s h e s  p r o b a b l e  c a u s e  t h a t  

t h e  r e s p o n d e n t  i s  f i n a n c i a l l y  d e f r a u d i n g  t h e  p e t i t i o n e r  o r  a  

p e r s o n  f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n e r  f i l e d  t h e  p e t i t i o n ,  a n d  

t h a t  b e c a u s e  o f  t h e  f r a u d  t h e r e  h a s  b e e n ,  o r  i s  a n  i m m e d i a t e  

t h r e a t  o f ,  a  w a s t e  o r  d i s s i p a t i o n  o f  t h e  p r o p o s e d  p r o t e c t e d  

p e r s o n ' s  f u n d s  o r  o t h e r  p r o p e r t y ,  t h e  c o u r t  s h a l l  e x  p a r t e  a n d  

w i t h o u t  n o t i c e  t o  t h e  r e s p o n d e n t  i s s u e  a  p r o t e c t i v e  o r d e r .  T h e  

p e t i t i o n e r  s h a l l  c e r t i f y  t o  t h e  c o u r t  i n  w r i t i n g  a n y  e f f o r t  t h a t  

t h e  p e t i t i o n e r  m a d e  t o  p r o v i d e  n o t i c e  t o  t h e  r e s p o n d e n t .  T h e

*  S e c .  7 .  A S  1 3 . 2 6  i s  a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  t o  r e a d :



c o u r t  s h a l l  c a u s e  a  c o p y  o f  t h e  p r o t e c t i v e  o r d e r  t o  b e  s e r v e d  o n  

t h e  r e s p o n d e n t .

( b )  A n  e x  p a r t e  p r o t e c t i v e  o r d e r  u n d e r  t h i s  s e c t i o n

m a y

( 1 )  g r a n t  a n y  p r o t e c t i o n  d e s c r i b e d  i n  A S

1 3 . 2 6 . 2 0 0 ;

( 2 )  s u p e r s e d e  a n  e x i s t i n g  p o w e r  o f  a t t o r n e y ;

( 3 )  p r o h i b i t  t h e  r e s p o n d e n t  f r o m  h a v i n g  a n y  

d i r e c t  o r  i n d i r e c t  c o n t a c t  w i t h  t h e  p e t i t i o n e r  o r  o t h e r  p e r s o n  

f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n e r  f i l e d  t h e  p e t i t i o n ;  a n d

( 4 )  p r o h i b i t  t h e  r e s p o n d e n t  f r o m  t a k i n g  a n y  

a c t  w i t h  r e s p e c t  t o  t h e  f u n d s  o r  o t h e r  p r o p e r t y  o f  t h e  

p e t i t i o n e r  o r  o t h e r  p e r s o n  f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n e r  

f i l e d  t h e  p e t i t i o n .

( c )  A n  e x  p a r t e  p r o t e c t i v e  o r d e r  e x p i r e s  2 0  d a y s  

a f t e r  i t  i s  i s s u e d ,  a t  t h e  e n d  o f  a  s i x - m o n t h  e x t e n s i o n  i f  

g r a n t e d  b y  t h e  c o u r t  u n d e r  ( d )  o f  t h i s  s e c t i o n ,  o r  u p o n  t h e  

a p p o i n t m e n t  o f  a  t e m p o r a r y  o r  p e r m a n e n t  c o n s e r v a t o r  o r  d i s m i s s a l  

o f  t h e  p e t i t i o n  f o r  t h e  e x  p a r t e  o r d e r .  I f  t h e  p e t i t i o n e r  i s  

s o m e o n e  o t h e r  t h a n  t h e  p e r s o n  f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n  w a s  

f i l e d ,  t h e  c o u r t  s h a l l  a p p o i n t  a  l a w y e r  t o  r e p r e s e n t  t h e  p e r s o n  

f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n  w a s  f i l e d .  I f  t h e  p e t i t i o n e r  i s  

s o m e o n e  o t h e r  t h a n  t h e  p e r s o n  f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n  w a s  

f i l e d ,  t h e  p e r s o n  f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n  w a s  f i l e d  m a y  

r e q u e s t  m o d i f i c a t i o n  o f  t h e  e x  p a r t e  p r o t e c t i v e  o r d e r ;  t h e  c o u r t  

s h a l l  s c h e d u l e  a  h e a r i n g  o n  t h r e e  d a y s '  n o t i c e  o r  s u c h  s h o r t e r  

n o t i c e  a s  t h e  c o u r t  m a y  p r e s c r i b e ,  a n d  s h a l l  h e a r  a n d  r u l e  o n  

t h e  r e q u e s t  i n  a n  e x p e d i t i o u s  m a n n e r .

( d )  U p o n  a p p l i c a t i o n  f i l e d  w i t h  t h e  c o u r t  b e f o r e  

t h e  e x p i r a t i o n  o f  t h e  2 0 - d a y  e x  p a r t e  p r o t e c t i v e  o r d e r ,  t h e  

c o u r t  s h a l l  s c h e d u l e  a  h e a r i n g  o n  w h e t h e r  t o  e x t e n d  t h e  

p r o t e c t i v e  o r d e r  f o r  u p  t o  s i x  m o n t h s .  T h e  c o u r t  s h a l l  p r o v i d e  

a t  l e a s t  1 0 .  d a y s '  n o t i c e  t o  t h e  r e s p o n d e n t  o f  t h e  h e a r i n g  a n d  

t h e  r e s p o n d e n t ' s  r i g h t  t o  a p p e a r  a n d  b e  h e a r d .  I f  t h e  c o u r t  

f i n d s  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  r e s p o n d e n t  h a s  

c o m m i t t e d  f r a u d  a g a i n s t  t h e  p e t i t i o n e r  o r  t h e  p e r s o n  f o r  w h o s e  

b e n e f i t  t h e  p e t i t i o n  w a s  f i l e d ,  r e g a r d l e s s  o f  w h e t h e r  t h e  

r e s p o n d e n t  a p p e a r s  a t  t h e  h e a r i n g ,  t h e  c o u r t  m a y  e x t e n d  t h e  e x  

p a r t e  p r o t e c t i v e  o r d e r  f o r  u p  t o  s i x  m o n t h s .

( e )  A  p r o t e c t i v e  o r d e r  i s s u e d  u n d e r  t h i s  s e c t i o n  i s

i n  a d d i t i o n  t o  a n y  o t h e r  c i v i l  o r  c r i m i n a l  r e m e d y .

( f )  A  t h i r d  p a r t y  s h a l l  c o m p l y  w i t h  a  p r o t e c t i v e

o r d e r  i s s u e d  u n d e r  t h i s  s e c t i o n .  A  t h i r d  p a r t y  w h o  d o e s  n o t

c o m p l y  w i t h  a  p r o t e c t i v e  o r d e r  g r a n t e d  u n d e r  t h i s  s e c t i o n  m a y  b e  

l i a b l e  i n  a  c i v i l  a c t i o n  t o  t h e  p r o t e c t e d  p e r s o n  o r  t h e  

p r o t e c t e d  p e r s o n ' s  h e i r s ,  a s s i g n s ,  o r  e s t a t e  f o r  a  c i v i l  p e n a l t y  

n o t  t o  e x c e e d  $ 1 , 0 0 0 ,  p l u s  t h e  a c t u a l  d a m a g e s ,  c o s t s ,  a n d  f e e s



a s s o c i a t e d  w i t h  t h e  f a i l u r e  t o  c o m p l y  w i t h  t h e  p r o t e c t i v e  o r d e r .  

A  t h i r d  p e r s o n  w h o  d o e s  n o t  c o m p l y  w i t h  a  p r o t e c t i v e  o r d e r  

g r a n t e d  u n d e r  t h i s  s e c t i o n  m a y  a l s o  b e  c r i m i n a l l y  l i a b l e  u n d e r  

A S  1 1 . 5 6 . 7 4 0  f o r  v i o l a t i n g  a  p r o t e c t i v e  o r d e r .

( g )  T h e  A l a s k a  C o u r t  S y s t e m ,  a f t e r  c o n s u l t i n g  w i t h  

t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s ,  t h e  o f f i c e  o f  

p u b l i c  a d v o c a c y ,  t h e  o f f i c e  o f  e l d e r  f r a u d  a n d  a s s i s t a n c e ,  t h e  

l o n g - t e r m  c a r e  o m b u d s m a n ,  a n d  o t h e r  i n t e r e s t e d  p e r s o n s  a n d  

o r g a n i z a t i o n s ,  s h a l l  p r e p a r e  f o r m s  f o r  p e t i t i o n s ,  p r o t e c t i v e  

o r d e r s ,  a n d  i n s t r u c t i o n s  f o r  t h e i r  u s e  b y  a  p e r s o n  s e e k i n g  a  

p r o t e c t i v e  o r d e r  u n d e r  t h i s  s e c t i o n .  T h e  f o r m s  m u s t  c o n f o r m  t o  

t h e  A l a s k a  R u l e s  o f  P r o b a t e  P r o c e d u r e  a n d  A l a s k a  R u l e s  o f  C i v i l  

P r o c e d u r e ,  e x c e p t  t h a t  i n f o r m a t i o n  o n  t h e  f o r m s  m a y  b e  f i l l e d  i n  

b y  l e g i b l e  h a n d w r i t i n g .  T h e  o f f i c e  o f  t h e  c l e r k  o f  e a c h  s u p e r i o r  

a n d  d i s t r i c t  c o u r t  s h a l l  m a k e  a v a i l a b l e  t o  t h e  p u b l i c  t h e  f o r m s  

a  p e r s o n  s e e k i n g  a  p r o t e c t i v e  o r d e r  u n d e r  t h i s  s e c t i o n  m a y  n e e d  

a n d  i n s t r u c t i o n s  f o r  t h e  u s e  o f  t h e  f o r m s .  T h e  c l e r k  s h a l l  

p r o v i d e  a s s i s t a n c e  i n  c o m p l e t i n g  a n d  f i l i n g  t h e  f o r m s .

( h )  F i l i n g  f e e s  m a y  n o t  b e  c h a r g e d  f o r  a  p e t i t i o n  

u n d e r  t h i s  s e c t i o n .



STATE OF ALASKA
DEPARTMENT O F REVENUE

Alaska Mental Health 
Trust Authority

Office of the Long Term Care Om budsm an

3745 Community Park Loop. Suite 200 
Anchorage AK 99508 
Phone (907) 334-4480 
Fax (907) 334-4486

S E A N  P A R N E L L , G O V E R N O R

February 18, 2011

Senators French, Wielechowski, Paskvan, McGuire, and Coghill 
Alaska State 27th Legislature 
State Capitol 
Juneau, AK

Re: SB 86 “Protection of vulnerable adults”

Dear Senators:

The Office of the Long Term Care Ombudsman investigates and resolves complaints made by, or on 
behalf of, older Alaskans in long term care facilities. In the first seven months of FY 2011, our office 
received 13 complaints alleging financial exploitation of seniors in assisted living or nursing homes. 
These cases can involve a family member or caregiver

• exerting undue influence over a senior’s decision-making to access bank accounts.
• charging the senior for services and goods he or she did not receive.
• failing to provide a senior with needed care, so as to save the “family” inheritance, or
• forcing a senior to sign over deeds on houses or land.

While 13 cases may not seem significant, even a few instances of exploitation of seniors can lead to 
hundreds of thousands of dollars in lost assets.

The frustrating thing about these cases is that the exploitation happens so quickly that the State cannot 
step in fast enough to preserve the seniors’ assets. Not only is it wrong for seniors to be taken 
advantage of in this way, but once the seniors’ assets are gone, Medicaid or General Relief pick up the 
cost of the care. The State is essentially footing the bill for these losses.

I support SB 86, especially the provisions for financial protective orders, emergency conservatorships, 
and the addition of “undue influence” as a reportable harm. I hope you will give your support to this 
bill and protect our older Alaskans from financial predators.

Sincerely,

Diana Weber, MS
State of Alaska Long Term Care Ombudsman 
3745 Community Park Loop, Suite 200 
Anchorage, AK 99508



Cindy Smith

From: Laughlin, Wilda J (HSS) [wilda.laughlin@alaska.gov]
Sent: Friday, February 18, 2011 1:16 PM
To: Cindy Smith; Sarah Munson
Cc: Brakes, Heather K (GOV); Mayes, Duane G (HSS); Henriksen, Kelly E (LAW); Levitt, Rachel

E (DOA); Sterling, Scott A (DOA); Russo, Elizabeth M H (DOA); Gibbens, Joanne C (HSS);
Mahlatini, Brenda M (HSS)

Subject: FW: plan for HB 150/SB 86

Cindy/Sarah—

Below is the Administration's plan for presenting SB 86 /  HB 150 to the Judiciary committees:

Bill introduction, Duane Mayes, Director of the DHSS Division of Senior & Disabilities Services, in Juneau 
Review of Sectional Analysis, Kelly Henriksen, Dept, of Law, in Juneau

Available for questions:
Rachel Levitt (DOA), Director of the Office of Public Advocacy, location TBA (bill sections 1 through 11),
Scott Sterling (DOA), supervising attorney for the Office of Elder Fraud and Assistance, in Juneau (bill sections 1 through 
11)
Elizabeth Russo, supervising attorney for the public guardian section, calling in from 227-2343 (bill sections 1 through 
11)
Joanne Gibbens, Deputy Director of the Division of Senior & Disabilities Services, in Juneau (bill sections 12 through 41) 
Brenda Mahlatini, social services program officer for Adult Protective Services, calling in from Anchorage (bill sections 1 
through 1 1 )

Brenda, if possible, please send the number you will be calling from to committee aides Cindy Smith and Sarah Munson, 
w.

W i l d a  J .  L a u g h l i n

L e g i s l a t i v e  L i a i s o n ,  D e p t ,  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  

P h o n e  ( 9 0 7 )  4 6 5 - 1 6 1 3  

F a x  ( 9 0 7 )  4 6 5 - 3 0 6 8  

C e l l  ( 9 0 7 )  7 2 3 - 3 8 0 2

T h is  e -m a il,  in c lu d in g  attachm ents, i s  intended fo r the use of the person or e n t ity  to which 
i t  i s  addressed and may contain  CONFIDENTIAL or p r iv ile g e d  inform ation th at i s  protected by 
fe d e ra l and sta te  re g u la t io n . I f  the reader of t h is  e -m a il i s  not the intended re c ip ie n t  or 
h is  or her agent, the reader i s  n o t if ie d  th at any d isse m in atio n , d is t r ib u t io n  or copying of 
t h is  e -m a il i s  p ro h ib ite d . I f  you th in k  you have received t h is  e -m a il in  e rro r , please advise 
the sender by re p ly  e -m a il and delete  t h is  e -m a il im m ediately.

l

mailto:wilda.laughlin@alaska.gov


Cindy Smith

From: Sterling, Scott A (DOA) [scott.sterling@alaska.gov]
Sent: Wednesday, March 09, 2011 4:56 PM
To: Cindy Smith
Subject: SB 86 Questions re Ex Parte Laws in sister States
Attachments: FINAL MEMORANDUM OF MARCH 9 2011 RE HB 150 SB 86 EX PARTE LAWS IN SISTER

STATES.docx

Follow Up Flag: Follow up
Flag Status: Flagged

Hi Cindy. Here you go we have all of the statutes and court rules copied etc. I spared you all 
that. But it’s available if you should need it. Let me know if you need anything else, thanks. Scott.

i

mailto:scott.sterling@alaska.gov


Rachel Levitt, Director

900 W. 5th Ave., Suite 525 
Anchorage, Alaska 
99501
(907) 334-5989 

Telephone 
(907) 375-7788 

Facsimile

S e a n  P a r n e l l ,  G o v e r n o r

March 9, 2011

MEMORANDUM

FROM: Scott A. Sterling, Supervising Attorney
Office of Elder Fraud & Assistance 
Anchorage, Alaska

TO: Rachel Levitt, Acting Director, OPA

AND TO: HB 150/SB 86 Working Group & Legislative Staff

RE: HB 150/SB 86- Sister States’ Laws
On Ex Parte Protective Orders

Three sister states—California, Oregon and Washington State—permit ex 
parte relief from financial exploitation. Following is a brief summary of each 
state’s applicable statutes and court procedures.

A. California

Question 1: Does California law permit ex parte filings for financial 
protective orders for elders/vulnerable adults?

Answer 1: Yes.

Discussion: California authorizes ex parte protective orders pursuant to 
California Welfare and Institutions Code, §15657.03. Protective orders are 
permitted for any “elder or dependent adult who has suffered abuse, including 
financial abuse. The statute treats financial abuse as a form of domestic 
violence.

T h e  k e y  l e g a l  r e q u i r e m e n t s  o r  r e s t r i c t i o n s  a r e :

D EPA R TM EN T O F ADM INISTRATION  
O F F IC E  OF P U B LIC  A D V O C A C Y

O F F I C E  O F  E L D E R  F R A U D  A N D  
A S S I S T A N C E



March 9, 2011
Rachel Levitt, Acting Director, OPA
Re: SB 86/HB 150 Sister State Ex Parte Laws
Page 2 of 2

• At the "ex parte" hearing temporary orders may be issued by the 
Court which last until the next "Order to Show Cause" hearing 
which must be held no more than 21 days from the date the order is 
issued.

• No order may be granted on an ex parte basis unless it appears 
from facts shown in the application for the order (or by attached 
affidavit) that "great or irreparable injury would result to the 
applicant before the matter can be heard on notice.

• Absent a showing of exceptional circumstances, the applicant must 
notify all parties no later than 10:00 a.m. of the court day before the 
ex parte appearance.

• The court must act on the ex parte application-either issuing or 
denying the requested order-on the same day the application is 
submitted.

• An appearance by the responding party as a prerequisite to 
granting the requested order. If the responding party (personally or 
through counsel) fails to appear at the hearing (or to file an 
answer/responsive declaration), the requested relief may be 
entered by default. The ex parte order may issue only if the court 
finds that:

■ Reasonable grounds have been asserted to believe there is 
an immediate and present danger of domestic violence 
(which includes financial abuse); and

■ An emergency protective order is necessary to prevent the 
occurrence or reoccurrence of domestic violence (which 
includes financial abuse).

Question 2: Does California law permit third-parties to petition for ex
parte protective order for an elder/vulnerable adult?

Answer 2: incapacitated/disabled adults may petition through
third-party representative

Discussion: Petitioners unable to petition in person for ex parte relief due 
to incapacity or disability may, through an attorney or third-party representative, 
move the court to have a guardian ad litem appointed to represent the 
incapacitated/disabled adult for purposes of the ex parte relief petition. If a 
guardian or conservator is already in place for the adult then that person may 
also apply in that capacity.

B. Oregon

Question 1: Does Oregon law permit ex parte filings for financial 
protective orders for elders/vulnerable adults?

Answer 1: Yes.

Discussion: Oregon law allows ex parte protection orders for financial abuse or 
threats of financial abuse of elders and vulnerable adults occurring not more than



March 9, 2011
Rachel Levitt, Acting Director, OPA
Re: SB 86/HB 150 Sister State Ex Parte Laws
Page 2 of 2
180 days prior to the date the petition is filed. Abuse is defined as wrongful 
taking or appropriating money or property of an elder or subjecting the victim to 
threats of such abuse. Third-parties, such as social workers, elder fraud 
investigators, peace officers and direct witnesses may testify in addition to the 
petitioner him or herself.

An ex parte order must be limited to the relief court considers necessary to 
prevent or remedy the wrongful taking or appropriation of the money or property 
of the person. Relief can include: directing the respondent to refrain from 
exercising control over the money or property of the person; requiring the 
respondent to return custody or control of the money or property of the person to 
the person; requiring the respondent to follow the instructions of the guardian or 
conservator of the person; or prohibiting the respondent from transferring the 
money or property of the elderly person or person with a disability to any person 
other than the elderly person or person with a disability.

The ex parte relief is limited to preventing or staying an immediate or 
urgent exploitation or threatened exploitation. If the victim wishes to have a third- 
party gain control and management of the victim’s financial accounts or property 
then the victim may petition for a formal, noticed protective proceeding to 
address the need for expanded or long-term relief.

Question 2: Does Oregon law permit third-parties to petition for ex
parte protective order for an elder/vulnerable adult?

Answer 2: Limited.

Discussion: Oregon law allows the elderly or disabled petitioner to apply 
for relief through a third-party representative including guardian ad litem, 
guardian or conservator. It appears that the victim may not use the ex parte 
procedure to seek relief against the victim’s guardian or conservator—to obtain 
that kind of relief the formal, noticed protective proceeding and/or petition to 
review guardianship/conservatorship is available.

Oregon does address the possibility of a third-party representative 
filing an ex parte petition (“restraining order”) on behalf of a victim where 
the victim may not agree that he or she actually needs relief. Thus, if a 
guardian or guardian ad litem files a petition on behalf of an elderly person or a 
person with a disability, the elderly person or person with a disability retains the 
right to be represented by independent counsel; have access to personal 
records; file objections to the restraining order; request a hearing; and present 
evidence and cross-examine witnesses at any hearing. Notice must be 
personally served on the elderly person or person with a disability. Personal 
service must be made not later than 72 hours after the court issues a restraining 
order.



March 9, 2011
Rachel Levitt, Acting Director, OPA
Re: SB 86/HB 150 Sister State Ex Parte Laws
Page 2 of 2

C. Washington State

Question 1: Does Washington State law permit ex parte filings for 
financial protective orders for elders/vulnerable adults?

Answer 1: Yes.

Discussion: The court may order relief as it deems necessary for the 
protection of the vulnerable adult, including, but not limited to restraining the 
respondent from committing acts of abandonment, abuse, neglect, or financial 
exploitation against the vulnerable adult and requiring an accounting by 
respondent of the disposition of the vulnerable adult's income or other resources.

A petition must be supported by an affidavit made under oath, or a 
declaration signed under penalty of perjury, stating the specific facts and 
circumstances which demonstrate the need for the relief sought.

Washington State law allows the court to issue a “temporary protection 
order” without written notice to either or both the respondent and vulnerable adult 
if it clearly appears from specific facts shown by affidavit or declaration that 
immediate and irreparable injury, loss, or damage would result to the vulnerable 
adult before the respondent and vulnerable adult can be served and heard.

A temporary protection order can also be granted upon satisfactory 
showing to the court that the respondent and vulnerable adult cannot be served 
with notice, what efforts were made to serve them, and the reasons why prior 
notice should not be required.

Question 2: Does Washington State law permit third-parties to
petition for ex parte protective order for an elder/vulnerable adult?

Answer 2: Yes.

Discussion: Washington State law specifically provides that a vulnerable 
adult, or an interested person on behalf of the vulnerable adult, may seek relief 
from financial exploitation, by filing a petition for an order for protection in 
superior court. A petition can be filed by the victim, a legal guardian, a legal 
fiduciary, the Department of Social and Health Services, or, as stated, an 
“interested person” on behalf of a vulnerable adult. The petition must explain why 
the petitioner qualifies as an interested person.

Where the elder/vulnerable adult is not him or herself the petitioner then 
the elder/vulnerable adult must be provided with notice of the petition. The notice 
form must include language explaining to the vulnerable adult the purpose and 
nature of the petition and that the vulnerable adult has the right to participate in 
the hearing and to either support or object to the petition.



March 9, 2011
Rachel Levitt, Acting Director, OPA
Re: SB 86/HB 150 Sister State Ex Parte Laws
Page 2 of 2

Washington State law also specifically permits the Department of Social 
and Health Services to seek protective relief from abuse, including financial 
abuse, for a vulnerable adult, who lacks capacity.

Washington State law includes safeguard provisions when the petitioner is 
not the vulnerable adult him or herself. When a petition is filed by a third-party 
notice of the petition and hearing must be personally served upon the vulnerable 
adult not later than six days before the hearing along with the standard notice 
form.

The vulnerable adult for whom protection is sought may advise the court 
at the hearing that he or she does not want all or part of the protection sought in 
the petition. The court may dismiss the petition or the provisions that the 
vulnerable adult objects to and any protection order issued or the court may take 
additional testimony or evidence, or order additional evidentiary hearings to 
determine whether the vulnerable adult is unable, due to incapacity, undue 
influence, or duress, to protect his or her person or estate in connection with the 
issues raised in the petition or order. If an additional evidentiary hearing is order 
the court may issue a temporary order for protection of the vulnerable adult 
pending a decision after the evidentiary hearing.

Please let me know if you have any questions.

Scott A. Sterling 
Asst. Public Advocate



Cindy Smith

Subject:
Attachments:

Sent:
To:
Cc:

From: Sterling, Scott A (DOA) [scott.sterling@alaska.gov]
Wednesday, March 09, 2011 11:04 AM 
Wooliver, Douglas A (ACS)
Cindy Smith; Gretchen Staft; Sarah Munson; Henriksen, Kelly E (LAW); Levitt, Rachel E 
(DOA)
SB 86/HB 150 - Sample Of Court Forms For Obtaining Ex Parte Financial Protective Order 
DOC001.PDF

Good morning a l l .  Attached i s  a set of forms as used by the C a lif o r n ia  Su p erio r Court ( in  
t h is  case, fo r  Santa C la ra  County) fo r  p e t it io n in g  fo r  r e l ie f  under th a t s t a t e 's  ex parte
f in a n c ia l  p ro te ctiv e  order laws.
T h is  i s  in fo rm a tio n a l at t h is  point but I  thought i t  might be h e lp fu l to Doug and the court 
system f o lk s ,  p a r t ic u la r ly ,  to see how th at process i s  formatted by a s is t e r  sta te . Please
le t  me know i f  you have any q uestion s. Sco tt S t e r lin g , OPA, O ff ic e  of E ld e r Fraud and
A ssista n c e .

 O r ig in a l Message----------
From: opa. c i v i l . sectionifflalaska. gov fm a ilto :o p a .c iv il.s e c t io n (3 a la s k a .g o v 1

Sent: Wednesday, March 09, 20 11 11 :0 0  AM
To: Meade, leremy B (DOA); S t e r lin g , Scott A (DOA)
S u b je ct: EA-100

Scanned Document From OPA. ATTENTION - PLEASE DO NOT REPLY TO THIS EMAIL. T h is  document was 
scanned and i s  being sent to you by an employee of the O ffic e  of P u b lic  Advocacy. T h is  
attachment i s  safe  to open.

Sent by: Guest 
Number of Images: 36 
Attachment F i le  Type: PDF

WorkCentre Location: Anchorage C i v i l  Section

The inform ation contained in  t h is  em ail ( in c lu d in g  any attachments) i s  c o n f id e n t ia l and may 
be p r iv ile g e d .
I f  you are not the intended re c ip ie n t , do not read, p r in t ,  copy, re t a in , d is t r ib u t e , or 
d is c lo s e  i t s  content.
I f  you have received t h is  em ail in  e rro r or have any questions or concerns, please advise us 
by c a l l in g  (907) 269-3500.

l
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Cindy Smith

Sent:
To:
Cc:
Subject:

From: Henriksen, Kelly E (LAW) [kelly.henriksen@alaska.gov]
Monday, March 21, 2011 3:35 PM 
Sterling, Scott A (DOA); Cindy Smith
Gibbens, Joanne C (HSS); Laughlin, Wilda J (HSS); Levitt, Rachel E (DOA) 
RE: SB 86

Cindy, I agree with Scott about the CS from HJUD including provisions that will address questions raised by you 
and at the SJUD work session. There is one legal question you had that may not be addressed in the HJUD CS, 
and that is whether, in sec. 18(j), “actual damages” includes reputational damages -  it does. “Actual damages” 
is commonly understood to mean all compensatory damages.

From: Sterling, Scott A (DOA)
Sent: Monday, March 21, 2011 2:22 PM 
To: Smith, Cindy (LAA)
Cc: Henriksen, Kelly E (LAW); Gibbens, Joanne C (HSS); Laughlin, Wilda J (HSS); Levitt, Rachel E (DOA) 
Subject: SB 86

Cindy please just let myself or Kelly know of any information or other input that may be needed as the SJUD CS 
for SB 86 is worked up. The HJUD CS includes some provisions and language that I think will address some of 
the questions or problems raised at the SB 86 work session. Thanks. Scott.

Scott A. Sterling

Assistant Public Advocate 
State of Alaska
Office of Elder Fraud and Assistance 
900 West 5th Avenue, Suite 525 
Anchorage, Alaska 99501 
Telephone: (907) 334-5932

Kelly

l
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Cindy Smith

Sent:
To:
Cc:
Subject:

From: Henriksen, Kelly E (LAW) [kelly.henriksen@alaska.gov] 
Wednesday, April 06, 2011 3:52 PM 
Cindy Smith
Gibbens, Joanne C (HSS)
C S S B 86

Cindy, as re changing sec. 52 in the CS, it should read “Sections 16 and 20 of this Act....” Those are the two sections 
that address mandatory reporters and the obligation of peace officers to report to the dept, within 24 hours. (AS 
47.24.010(a) and (e)).

Kelly E. Henriksen 
Assistant Attorney General 
Human Services Section

State of Alaska Department of Law 
P.O. Box 110300 
Juneau, AK 99811-0300

(907) 465-6726 (direct)
(907) 465-2539 (fax)

kellv.henriksen@alaska.gov

r
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Cindy Smith

From:
Sent:
To:
Subject:

Henriksen, Kelly E (LAW) [kelly.henriksen@alaska.gov]
Monday, April 11, 2011 3:17 PM
Cindy Smith; Laughlin, Wilda J (HSS); Sterling, Scott A (DOA); Gibbens, Joanne C (HSS) 
RE: SB 86 - Work Order - 27-GS1722\X

Follow Up Flag: 
Flag Status:

Follow up 
Flagged

Cindy, below are the exact places I think amendments that change the span cite from AS 13.26.165 -  13.26.209 to AS
13.26.207 -  13.26.209 are necessary, following our discussion in SJUD today.

1) p. 2, lines 18 and 23.
2) p. 6, lines 11, 31
3) p. 7, lines 3, 4, 8, 16
4) p. 8, lines 16, 23

A committee member asked about the reference to AS 13.26.185 on p. 6, line 16, to which I replied that that reference 
was appropriate. I was incorrect. The beginning of that paragraph (2) should be deleted, as follow: (2) [a protective 
order, after notice and a hearing under AS 13.26.185, or]. It should begin with the sentence on line 17, as follows: “(2) a 
temporary protective order, after notice and a hearing under AS 13.26.208, the court....” The reference to .185 is no 
longer needed since we are amending out the references to AS 13.26.165, because .185 only applies to .165 protective 
orders. We make that part clear in sec. 9 of the bill.

That’s it. Please let me know what else I can do to move this forward.

Here is the CS with the changes we've all been talking about, and a memo that identifies where to find them. Please 
note that we have a couple of new provisions in modifications but that they just follow existing language on 
modifications in domestic violence protective orders.

As this is the last week of the session, it is possible that the meeting may be delayed or rescheduled. I will keep you all 
posted!

Cindy Smith
Office of Senator Hollis French 
(907) 465-3892 
www.senate.org

Kelly

From: Cindy Smith rmailto:Cindv Smithcaieais.state.ak.usl 
Sent: Monday, April 11 , 2011 8:59 AM
To: Laughlin, Wilda J (HSS); Sterling, Scott A (DOA); Henriksen, Kelly E (LAW); Gibbens, Joanne C (HSS)

l

mailto:kelly.henriksen@alaska.gov
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.Cindy Smith

From:
Sent:
To:

Subject:

Sterling, Scott A (DOA) [scott.sterling@alaska.gov]
Wednesday, April 13, 2011 8:12 AM
Laughlin, Wilda J (HSS); Cindy Smith; Henriksen, Kelly E (LAW); Gibbens, Joanne C (HSS); 
Trimmer, Beth G (DOA); Russo, Elizabeth M H (DOA)
RE: SB 86 - Work Order - 27-GS1722\X

CSSB86 version “T” looks fine. Sorry I was out of pocket there for a bit my wireless connection didn’t 
work at the Fairbanks airport but my cell, so far as I can tell, hasn’t been disconnected for non­
payment as yet. That number is 232-3687.

From: Laughlin, Wilda J (HSS)
Sent: Tuesday, April 12, 2011 2:46 PM
To: Laughlin, Wilda J (HSS); Sterling, Scott A (DOA)
Cc: Trimmer, Beth G (DOA); Henriksen, Kelly E (LAW)
Subject: RE: SB 86 - Work Order - 27-GS1722\X

We can't raise Scott. I am going to give Cindy the OK.

W i l d a  J .  L a u g h l i n

L e g i s l a t i v e  L i a i s o n ,  D e p t ,  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  

P h o n e  ( 9 0 7 )  4 6 5 - 1 6 1 3  

F a x  ( 9 0 7 )  4 6 5 - 3 0 6 8  

C e l l  ( 9 0 7 )  7 2 3 - 3 8 0 2

T h is  e -m a il,  in c lu d in g  attachm ents, i s  intended fo r  the use of the person or e n t ity  to which 
i t  i s  addressed and may contain CONFIDENTIAL or p r iv ile g e d  inform ation th at i s  protected by 
fe d e ra l and sta te  re g u la t io n . I f  the reader of t h is  e -m a il i s  not the intended re c ip ie n t  or 
h is  or her agent, the reader i s  n o t if ie d  th at any d isse m in atio n , d is t r ib u t io n  or copying of 
t h is  e -m a il i s  p ro h ib ite d . I f  you th in k  you have received t h is  e -m a il in  e rro r , p lease advise 
the sender by re p ly  e -m a il and d elete  t h is  e -m a il im m ediately.

From: Laughlin, Wilda J (HSS)
Sent: Tuesday, April 12, 2011 2:15 PM 
To: Sterling, Scott A (DOA)
Cc: Trimmer, Beth G (DOA); Henriksen, Kelly E (LAW)
Subject: RE: SB 86 - Work Order - 27-GS1722\X

Hi Scott. We are trying to track you down for your OK of the new CS. The number below is out of order. Do you have a 
cell?

Beth, can you shed any light on Scott's whereabouts? 
w.

W i l d a  J .  L a u g h l i n

L e g i s l a t i v e  L i a i s o n ,  D e p t ,  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  

P h o n e  ( 9 0 7 )  4 6 5 - 1 6 1 3  

F a x  ( 9 0 7 )  4 6 5 - 3 0 6 8  

C e l l  ( 9 0 7 )  7 2 3 - 3 8 0 2

T h is  e -m a il,  in c lu d in g  attachm ents, i s  intended fo r  the use of the person or e n t ity  to which 
i t  i s  addressed and may contain CONFIDENTIAL or p r iv ile g e d  inform ation th at i s  protected by 
fe d e ra l and sta te  re g u la t io n . I f  the reader of t h is  e -m a il i s  not the intended re c ip ie n t  or 
h is  or her agent, the reader i s  n o t if ie d  th at any d isse m in a tio n , d is t r ib u t io n  or copying of

l
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t h is  e -m a il i s  p ro h ib ite d . I f  you th in k  you have received t h is  e -m a il in  e rro r , please advise  
the sender by re p ly  e -m a il and d elete  t h is  e -m a il im m ediately.

From: Sterling, Scott A (DOA)
Sent: Monday, April 11 , 2011 12:28 PM 
To: Laughlin, Wilda J (HSS)
Cc: Trimmer, Beth G (DOA)
Subject: RE: SB 86 - Work Order - 27-GS1722\X

I will call in from 907-451-4552 extension 222. That's the phone number for my hotel room here in 
Fairbanks.

From: Laughlin, Wilda J (HSS)
Sent: Mon 4 /11/2 0 11 10:26 AM
To: Gibbens, Joanne C (HSS); Henriksen, Kelly E (LAW); Mahlatini, Brenda M (HSS); Mayes, Duane G (HSS); Russo, 
Elizabeth M H (DOA); Sterling, Scott A (DOA); Trimmer, Beth G (DOA)
Subject: FW: SB 86 - Work Order - 27-GS1722\X

Just to be clear—unless you hear otherwise, SB 86 is on the Senate Judiciary schedule today at 1:30. Hopefully it will 
move out without many questions, but I would like to ask at least Joanne, Kelly, Scott and Brenda to be available. 
Elizabeth Russo, I will leave it up to you whether to be on line.

Scott/Brenda, can you send me the number you will be calling from?

Brenda—in case you don't have it, the call in number is 855-463-5009. 
w.

W i l d a  J .  L a u g h l i n

L e g i s l a t i v e  L i a i s o n ,  D e p t ,  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  

P h o n e ( 9 0 7 )  4 6 5 - 1 6 1 3  

F a x  ( 9 0 7 )  4 6 5 - 3 0 6 8  

C e l l  ( 9 0 7 )  7 2 3 - 3 8 0 2

T h is  e -m a il,  in c lu d in g  attachm ents, i s  intended fo r  the use of the person or e n t ity  to which 
i t  i s  addressed and may contain CONFIDENTIAL or p r iv ile g e d  inform ation th a t i s  protected by 
fe d e ra l and sta te  re g u la t io n . I f  the reader of t h is  e -m a il i s  not the intended re c ip ie n t  or 
h is  or her agent, the reader i s  n o t if ie d  th at any d isse m in a tio n , d is t r ib u t io n  or copying of 
t h is  e -m a il i s  p ro h ib ite d . I f  you th in k  you have received t h is  e -m a il in  e rro r , please advise 
the sender by re p ly  e -m a il and d ele te  t h is  e -m a il im m ediately.

From: Cindy Smith rmailto:Cindy Smith(ja)leqis.state.ak.us1 
Sent: Monday, April 11 , 2011 8:59 AM
To: Laughlin, Wilda J (HSS); Sterling, Scott A (DOA); Henriksen, Kelly E (LAW); Gibbens, Joanne C (HSS)
Subject: FW: SB 86 - Work Order - 27-GS1722\X 
Importance: High

Here is the CS with the changes we've all been talking about, and a memo that identifies where to find them. Please 
note that we have a couple of new provisions in modifications but that they just follow existing language on 
modifications in domestic violence protective orders.

As this is the last week of the session, it is possible that the meeting may be delayed or rescheduled. I will keep you all 
posted!

2
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•Cindy Smith
Office of Senator Hollis French 
(907) 465-3892 
www.senate.org

http://www.senate.org


Cindy Smith

From:
Sent:
To:
Subject:
Attachments:

Gibbens, Joanne C (HSS) [jacoba.gibbens@alaska.gov]
Tuesday, April 12, 2011 12:28 PM
Cindy Smith; Henriksen, Kelly E (LAW); Laughlin, Wilda J (HSS); Sterling, Scott A (DOA)
RE: CSSB 86 version T
imageOOlpng

Nothing from me, thanks - Joanne

Joanne Gibbens, MSW 
Deputy Director
Division of Senior & Disabilities Services 
Phone: (907) 465-5481 
Fax: (907) 465-1170

From: Cindy Smith rmailto:Cindv Smith(3)leqis.state.ak.us1 
Sent: Tuesday, April 12, 2011 12:27 PM
To: Henriksen, Kelly E (LAW); Laughlin, Wilda J (HSS); Sterling, Scott A (DOA); Gibbens, Joanne C (HSS) 
Subject: RE: CSSB86 version T

OK. Anything else? This is last call...

Cindy Smith
Office of Senator Hollis French 
(907) 465-3892 
www.senate.org

From: Henriksen, Kelly E (LAW) rmailto:kellv.henriksen@alaska.aovl 
Sent: Tuesday, April 12, 2011 12:24 PM
To: Cindy Smith; Laughlin, Wilda J (HSS); Sterling, Scott A (DOA); Gibbens, Joanne C (HSS)
Subject: RE: CSSB86 version T

I do not see any problems that require an amendment. However, I do see a typo, and include it here just in case it matters 
at this point: p. 22, line 20, following AS 13.26.207, insert a comma.

From: Cindy Smith rmailto:Cindy Smith@leqis.state.ak.us1 
Sent: Tuesday, April 12, 2011 11 :14  AM
To: Laughlin, Wilda J (HSS); Henriksen, Kelly E (LAW); Sterling, Scott A (DOA); Gibbens, Joanne C (HSS) 
Subject: CSSB86 version T  
Im portance: High

chooserespect.alaska.gov

Kelly

l
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Attached is the latest draft of SB86. It contains the changes Kelly asked for in her email yesterday. 

Please let me know by 1  p.m. today if this draft requires any further amendments.

Thanks,

Cindy Smith
Office of Senator Hollis French 
(907) 465-3892 
www.senate.org

2
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Cindy Smith

From:
Sent:
To:
Subject:

Henriksen, Kelly E (LAW) [kelly.henriksen@alaska.gov]
Tuesday, April 12, 2011 12:24 PM
Cindy Smith; Laughlin, Wilda J (HSS); Sterling, Scott A (DOA); Gibbens, Joanne C (HSS) 
RE: CSSB86 version T

I do not see any problems that require an amendment. However, I do see a typo, and include it here just in case it matters 
at this point: p. 22, line 20, following AS 13.26.207, insert a comma.

From: Cindy Smith rmailto:Cindv Smith@leqis.state.ak.usl 
Sent: Tuesday, April 12, 2011 11 :14  AM
To: Laughlin, Wilda J (HSS); Henriksen, Kelly E (LAW); Sterling, Scott A (DOA); Gibbens, Joanne C (HSS) 
Subject: CSSB86 version T  
Im portance: High

Attached is the latest draft of SB86. It contains the changes Kelly asked for in her email yesterday. 

Please let me know by 1 p.m. today if this draft requires any further amendments.

Thanks,

Cindy Smith
Office of Senator Hollis French 
(907) 465-3892 
www.senate.org

Kelly

l
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D EPA RTM EN T O F ADM INISTRATION  
O F F IC E  OF P U B LIC  A D V O C A C Y

O F F I C E  O F  E L D E R  F R A U D  A N D  
A S S IS T A N C E

Rachel Levitt, Director

900 W. 5th Ave., Suite 525 
Anchorage, Alaska 
99501
(907) 334-5989 

Telephone 
(907) 375-7788 

Facsimile

S e a n  P a r n e l l ,  G o v e r n o r

March 11, 2011

MEMORANDUM

FROM: Scott A. Sterling, Supervising Attorney
Office of Elder Fraud & Assistance 
Anchorage, Alaska

TO: Cindy Smith, Office of Senator Hollis French

RE: SB 86 -  Changes For Consideration

Sorry this is not in legislative drafting format but following are some 
proposed changes to certain sections of SB 86 concerning (1) how to ensure that 
the adult is always given notice of ex parte proceedings, (2) how to ensure that 
third-parties receive sufficient notice of ex parte orders and (3) a more legally 
sound definition of fiduciary duty. Please note that these and numerous other 
changes will likely be considered and incorporated into the final HJUD HB 150 
CS. For SB 86 purposes these changes are referenced to the sections of that 
bill.

Please let me know if you have any questions.

1. At page 4, line 21, SB 86 after the sentence ending with the words 
“protective order” add “A third-party filing for an ex parte order under 
this section on behalf of a proposed protected person shall certify to 
the court in writing that a copy of the petition has been actually 
served upon the proposed protected person or the proposed 
protected person’s legal representative or certify the reasons why 
providing such service would cause immediate threat of harm to the 
best interests of the proposed protected person. The court shall 
cause a copy of any order, including any order setting a hearing on 
the application for ex parte relief, to be served upon the proposed



March 11, 2011 
Ms. Cindy Smith 
Re: SB 86 
Page 2 of 2

protected person or legal representative. A proposed protected 
person filing for ex parte relief under this section either in person or 
through counsel of record is exempt from the requirements of this 
section.

2. At page 5, line 16, SB 86 replace current subsection (f) with the following: 
“(f) A third party who has received actual or legal notice of a 
protective order issued under this section shall comply with that 
order. Actual and legal notice of a protective order issued under this 
section is effective upon the third-party receiving a copy of the order 
by means of delivery, mail or fax transmission at the nearest 
residence or place of business of the third-party.

Actual and legal notice of a protective order issued under this 
section is also effective upon all persons upon that order being 
recorded with the State Recorder.

3. At page 18, line 22, SB 86 replace the existing (18) with:

(18) “fiduciary duty” means the duty of a third-party who stands in a 
position of trust or confidence with another person, including a 
vulnerable adult, to act with due regard for the benefit and interests 
of that person.



STATE OF

D EPA R TM EN T O F ADM INISTRATIO N 
O F F IC E  O F P U B LIC  A D V O C A C Y

O F F I C E  O F  E L D E R  F R A U D  A N D  
A S S I S T A N C E

Rachel Levitt, Director

900 W. 5th Ave., Suite 525 
Anchorage, Alaska 
99501
(907) 334-5989 

Telephone 
(907) 375-7788 

Facsimile

S e a n  P a r n e l l ,  G o v e r n o r

March 9, 2011

MEMORANDUM

FROM: Scott A. Sterling, Supervising Attorney
Office of Elder Fraud & Assistance 
Anchorage, Alaska

TO: Rachel Levitt, Acting Director, OPA

AND TO: HB 150/SB 86 Working Group & Legislative Staff

RE: HB 150/SB 86- Sister States’ Laws
On Ex Parte Protective Orders

Three sister states—California, Oregon and Washington State—permit ex 
parte relief from financial exploitation. Following is a brief summary of each 
state’s applicable statutes and court procedures.

A. California

Question 1: Does California law permit ex parte filings for financial 
protective orders for elders/vulnerable adults?

Answer 1: Yes.

Discussion: California authorizes ex parte protective orders pursuant to 
California Welfare and Institutions Code, §15657.03. Protective orders are 
permitted for any “elder or dependent adult who has suffered abuse, including 
financial abuse. The statute treats financial abuse as a form of domestic 
violence.

T h e  k e y  l e g a l  r e q u i r e m e n t s  o r  r e s t r i c t i o n s  a r e :



March 9, 2011
Rachel Levitt, Acting Director, OPA
Re: SB 86/HB 150 Sister State Ex Parte Laws
Page 2 of 2

• At the "ex parte" hearing temporary orders may be issued by the 
Court which last until the next "Order to Show Cause" hearing 
which must be held no more than 21 days from the date the order is 
issued.

• No order may be granted on an ex parte basis unless it appears 
from facts shown in the application for the order (or by attached 
affidavit) that "great or irreparable injury would result to the 
applicant before the matter can be heard on notice.

• Absent a showing of exceptional circumstances, the applicant must 
notify all parties no later than 10:00 a.m. of the court day before the 
ex parte appearance.

• The court must act on the ex parte application-either issuing or 
denying the requested order-on the same day the application is 
submitted.

• An appearance by the responding party as a prerequisite to 
granting the requested order. If the responding party (personally or 
through counsel) fails to appear at the hearing (or to file an 
answer/responsive declaration), the requested relief may be 
entered by default. The ex parte order may issue only if the court 
finds that:

■ Reasonable grounds have been asserted to believe there is 
an immediate and present danger of domestic violence 
(which includes financial abuse); and

■ An emergency protective order is necessary to prevent the 
occurrence or reoccurrence of domestic violence (which 
includes financial abuse).

Question 2: Does California law permit third-parties to petition for ex
parte protective order for an elder/vulnerable adult?

Answer 2: Incapacitated/disabled adults may petition through
third-party representative

Discussion: Petitioners unable to petition in person for ex parte relief due 
to incapacity or disability may, through an attorney or third-party representative, 
move the court to have a guardian ad litem appointed to represent the 
incapacitated/disabled adult for purposes of the ex parte relief petition. If a 
guardian or conservator is already in place for the adult then that person may 
also apply in that capacity.

B. Oregon

Question 1: Does Oregon law permit ex parte filings for financial 
protective orders for elders/vulnerable adults?

Answer 1: Yes.

Discussion: Oregon law allows ex parte protection orders for financial abuse or 
threats of financial abuse of elders and vulnerable adults occurring not more than
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180 days prior to the date the petition is filed. Abuse is defined as wrongful 
taking or appropriating money or property of an elder or subjecting the victim to 
threats of such abuse. Third-parties, such as social workers, elder fraud 
investigators, peace officers and direct witnesses may testify in addition to the 
petitioner him or herself.

An ex parte order must be limited to the relief court considers necessary to 
prevent or remedy the wrongful taking or appropriation of the money or property 
of the person. Relief can include: directing the respondent to refrain from 
exercising control over the money or property of the person; requiring the 
respondent to return custody or control of the money or property of the person to 
the person; requiring the respondent to follow the instructions of the guardian or 
conservator of the person; or prohibiting the respondent from transferring the 
money or property of the elderly person or person with a disability to any person 
other than the elderly person or person with a disability.

The ex parte relief is limited to preventing or staying an immediate or 
urgent exploitation or threatened exploitation. If the victim wishes to have a third- 
party gain control and management of the victim’s financial accounts or property 
then the victim may petition for a formal, noticed protective proceeding to 
address the need for expanded or long-term relief.

Question 2: Does Oregon law permit third-parties to petition for ex
parte protective order for an elder/vulnerable adult?

Answer 2: Limited.

Discussion: Oregon law allows the elderly or disabled petitioner to apply 
for relief through a third-party representative including guardian ad litem, 
guardian or conservator. It appears that the victim may not use the ex parte 
procedure to seek relief against the victim’s guardian or conservator—to obtain 
that kind of relief the formal, noticed protective proceeding and/or petition to 
review guardianship/conservatorship is available.

Oregon does address the possibility of a third-party representative 
filing an ex parte petition (“restraining order”) on behalf of a victim where 
the victim may not agree that he or she actually needs relief. Thus, if a 
guardian or guardian ad litem files a petition on behalf of an elderly person or a 
person with a disability, the elderly person or person with a disability retains the 
right to be represented by independent counsel; have access to personal 
records; file objections to the restraining order; request a hearing; and present 
evidence and cross-examine witnesses at any hearing. Notice must be 
personally served on the elderly person or person with a disability. Personal 
service must be made not later than 72 hours after the court issues a restraining 
order.
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C. Washington State

Question 1: Does Washington State law permit ex parte filings for 
financial protective orders for elders/vulnerable adults?

Answer 1: Yes.

Discussion: The court may order relief as it deems necessary for the 
protection of the vulnerable adult, including, but not limited to restraining the 
respondent from committing acts of abandonment, abuse, neglect, or financial 
exploitation against the vulnerable adult and requiring an accounting by 
respondent of the disposition of the vulnerable adult's income or other resources.

A petition must be supported by an affidavit made under oath, or a 
declaration signed under penalty of perjury, stating the specific facts and 
circumstances which demonstrate the need for the relief sought.

Washington State law allows the court to issue a “temporary protection 
order” without written notice to either or both the respondent and vulnerable adult 
if it clearly appears from specific facts shown by affidavit or declaration that 
immediate and irreparable injury, loss, or damage would result to the vulnerable 
adult before the respondent and vulnerable adult can be served and heard.

A temporary protection order can also be granted upon satisfactory 
showing to the court that the respondent and vulnerable adult cannot be served 
with notice, what efforts were made to serve them, and the reasons why prior 
notice should not be required.

Question 2: Does Washington State law permit third-parties to
petition for ex parte protective order for an elder/vulnerable adult?

Answer 2: Yes.

Discussion: Washington State law specifically provides that a vulnerable 
adult, or an interested person on behalf of the vulnerable adult, may seek relief 
from financial exploitation, by filing a petition for an order for protection in 
superior court. A petition can be filed by the victim, a legal guardian, a legal 
fiduciary, the Department of Social and Health Services, or, as stated, an 
“interested person” on behalf of a vulnerable adult. The petition must explain why 
the petitioner qualifies as an interested person.

Where the elder/vulnerable adult is not him or herself the petitioner then 
the elder/vulnerable adult must be provided with notice of the petition. The notice 
form must include language explaining to the vulnerable adult the purpose and 
nature of the petition and that the vulnerable adult has the right to participate in 
the hearing and to either support or object to the petition.
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Washington State law also specifically permits the Department of Social 
and Health Services to seek protective relief from abuse, including financial 
abuse, for a vulnerable adult, who lacks capacity.

Washington State law includes safeguard provisions when the petitioner is 
not the vulnerable adult him or herself. When a petition is filed by a third-party 
notice of the petition and hearing must be personally served upon the vulnerable 
adult not later than six days before the hearing along with the standard notice 
form.

The vulnerable adult for whom protection is sought may advise the court 
at the hearing that he or she does not want all or part of the protection sought in 
the petition. The court may dismiss the petition or the provisions that the 
vulnerable adult objects to and any protection order issued or the court may take 
additional testimony or evidence, or order additional evidentiary hearings to 
determine whether the vulnerable adult is unable, due to incapacity, undue 
influence, or duress, to protect his or her person or estate in connection with the 
issues raised in the petition or order. If an additional evidentiary hearing is order 
the court may issue a temporary order for protection of the vulnerable adult 
pending a decision after the evidentiary hearing.

Please let me know if you have any questions.

Scott A. Sterling 
Asst. Public Advocate
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STATE CONTEXT STATUTORY PROVISION(S) AND CITATION(S)
1 lav financial For the purpose of this part, ‘financial and economic exploitation’ means/the wrongful or negligent 

taking, withholding, misappropriation, or use of a dependent adult's money, real property, or 
personal property. ‘Financial and economic exploitation’ can include but is not limited to: (A) 
Breaches of fiduciary relationships such alRhe misuse of a power of attorney or the abuse of 
guardianship privileges, resulting in the unauthorized appropriation, sale, or transfer of property; 
(B) The unauthorized taking of personal assets; (C) The misappropriation, misuse, or transfer of 
moneys belonging to the dependent adult from a personal or joint account; or (D) The intentional 
or negligent failure to effectively use a dependent adult's income and assets for the necessities 
required for the person's support and maintenance. The exploitations may involve coercion, 
manipulation, threats, intimidation, misrepresentation, or exertion .of undue influence. Flaw. Rev. 
Stat. § 346-222(7)

Iowa Financial
Physical

Exploitation of a dependent adult which means the act or process of taking unfair advantage of a 
dependent adult or the adult's physical or financial resources for one's own personal or pecuniary 
profit, without the informed consent of the dependent adult, including theft, by the use of undue 
influence, harassment, duress, deception, false representation, or false pretenses. Iowa Code Ann. 
§ 235B.2(5)(l)(c)

Kansas :
Physical

e„ A f J) „ * f

'Exploitation' means misappropriation of an adult's,property or intentionally taking unfair 
advantage.of an adult's physical or financial resources for another individual's personal or financial*' 
advantage by the bse of undue influence, coercion, harassment, duress, deception, false 
representation or false pretense by a caretaker or another person. Kan. Stat. Ann. § 39- 1430(d)

Massachusetts (EPS)
Mass. Gen. Laws Ann. ch. 19A, 

§§ 14-26  (applicable to persons 
who are 60 or older)

Financial ‘Financial exploitation’, an act or omission by another person, which causes a substantial monetary 
or property loss to an elderly person, or causes a substantial monetary or property gain to the other 
person, which gain would otherwise benefit the elderly person but for the act or omission of such 
other person; provided, however, that such an act or omission shall not be construed as financial 
exploitation if the elderly person has knowingly consented to such act or omission unless such 
consent is a consequence of misrepresentation, undue influence, coercion or threat of force by 
such other person; and, provided further, that financial exploitation shall not be construed to

1
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STATE CONTEXT STATUTORY PROVISION(S) AND CITATION(S)
interfere w ith  or prohib it a bona fide gift by  an elderly  person  or to  apply  to any act or p ractice in 
the conduct o f  any  trade or com m erce declared unlaw ful b y  section tw o o f  chapter n inety-three A. 
M ass. Gen. Law s Ann. ch. 19A, § 14

M innesota Sexual ‘A buse’ m eans: ...
For purposes o f  this section, a vulnerable adult is not abused for the sole reason that the vulnerable 
adult, w ho is not im paired in judgm ent or capacity  by  m ental o r em otional dysfunction o r undue 
influence, engages in consensual sexual contact with: (1) a person, including a facility  s ta ff 
person, w hen a consensual sexual personal relationship existed  p rio r to the caregiving relationship; 
or (2) a personal care attendant, regardless o f  w hether the consensual sex u a l personal relationship  
existed p rio r to the caregiving relationship. M inn. Stat. Ann. § 626.5572, Subd. 2(g)

Financial ‘Financial exp lo itation’ m eans: ...
(b) In*^i>absencc o f  legal authority  a person:
(1) w ill fully uses, w ithholds, or disposes o f  funds or property  o f  a vulnerable adult;
(2) obtains for the actor o r another the perform ance o f  services by  a  th ird  person fo r the 
w rongful profit or advantage o f  the actor o r  another to the detrim ent o f  the vu lnerable adult;
(3) acquires possession or control of, or an  interest in, funds or property  o f  a vulnerable adult 
through the use o f  undue influence, harassm ent, duress, deception, or fraud; or
(4) forces, com pels, coerces, or entices a vulnerable adult against the vu lnerable adult's will
to perform  services fo r the profit or advantage o f  another. M inn. Stat. Ann. § 626.5572hSubd. 9(b)

Sexual ‘N eg lect’ m eans: ...
(c) For purposes o f  this section, a  vulnerable adult is not neglected  for the sole reason that:
(3) the vulnerable adult, w ho is no t im paired in judgm en t o r capacity  b y  m ental o r em otional 
dysftinction o r undue influence, engages in sexual contact with;
(i) a person including a facility  s ta ff  person w hen a consensual sexual personal relationship  
existed  prior to the caregiving relationship; or
(ii) a personal care attendant, regardless o f  w hether the consensual sexual personal 
re lationship  existed  prior to the caregiving relationship. M inn. Stat. Ann. § 626.5572, Subd. 17(c)

M ontana Financial ‘E xp lo ita tion’ m eans:
(a) the unreasonable use o f  an older person  or a person  w ith  a  developm ental d isab ility  o r o f  a 
pow er o f  attorney, conservatorship, o r guardianship w ith  regard  to  an older person  or a person  w ith  
a developm ental d isability  in order to  obtain control o f  or to  divert to  the advantage o f  another the 
ow nership, use, benefit, or possession  o f  or interest in the person 's m oney, assets, o r p roperty  by  
m eans o f  deception, duress, m enace, fraud, undue influence, or in tim idation  w ith  the in tent or 
resu lt o f  perm anently  depriving the o lder person  or person  w ith  a developm ental d isab ility  o f  the

2



STATE CONTEXT STATUTORY PROVISION(S) AND CITATION(S)
ownership, use, benefit, or possession of or interest in the person's money, assets, or property;
(b) an act taken by a person who has the trust and confidence of an older person or a person with a 
developmental disability to obtain control of or to divert to the advantage of another the ownership, 
use, benefit, or possession of or interest in the person's money, assets, or property by means of 
deception, duress, menace, fraud, undue influence, or intimidation with the intent or result of 
permanently depriving the older person or person with a developmental disability of the 
ownership, use, benefit, or possession of or interest in the person's money, assets, or property;
(c) the unreasonable use of an older person or a person with a developmental disability or of a 
power of attorney, conservatorship, or guardianship with regard to an older person or a person with 
a developmental disability done in the course of an offer or sale of insurance or securities in order 
to obtain control of or to divert to the advantage of another the ownership, use, benefit, or 
possession of the person's money, assets, or property by means of deception, duress, menace, 
fraud, undue influence, or intimidation with the intent or result of permanently depriving the older 
person or person with a developmental disability of the ownership, use, benefit, or possession of 
the person's money, assets, or property. Mont. Code Ann. § 52-3-803(3)

Nebraska Exploitation shall mean the taking of property of vulnerable adult by means of undue influence, 
breach of a fiduciary relationship, deception, or extortion or by any unlawful means. Neb. Rev. 
Stat. § 28-358

Nevada Financial ‘Exploitation’ means any act taken by a person who has the trust and confidence of an older person 
or a vulnerable person or any use of the power of attorney or guardianship of an older person or a 
vulnerable person to:
(a) Obtain control, through deception, intimidation or undue influence, over the older person’s or 
vulnerable person’s money, assets or property with the intention of permanently depriving the 
older person or vulnerable person of the ownership, use, benefit or possession of his money, assets 
or property; or
(b) Convert money, assets or property of the older person or vulnerable person with the intention 
of permanently depriving the older person or vulnerable person of the ownership, use, benefit or 
possession of his money, assets or property.
As used in this subsection, ‘undue influence’ does not include the normal influence that one 
member of a family has over another. Nev. Rev. Stat. Ann. § 200.5092(2)

New Hampshire Financial
Physical

‘Exploitation’ means the illegal use of an incapacitated adult's person or property for another

;n ;l ;CU
not limited to. situations where a person obtains money, property, or services from an incapacitated 
adult through the use of undue influence, harassment, duress, deception, or fraud. N.H. Rev. Stat.

3



STATE CONTEXT STATUTORY PROVISION(S) AND CITATION(S)
North Dakota Financial ‘Financial exploitation’ means the taking or misuse of property or resources of a vulnerable adult 

by means of undue influence, breach of a fiduciary relationship, deception, harassment, criminal 
coercion, theft, or other unlawful or improper means. N.D. Cent. Code § 50-25.2-01(7)

Oklahoma General ‘Exploitation’ or ‘exploit’ means an unjust or improper use of the resources of a vulnerable adult

ie u K m lures ■ 
or false preW r-c: Okla. Stat. Ann A. § 10-103 (9)

Rhode Island Financial ‘Exploitation’ means an act or process of taking pecuniary advantage of an elderly person by use 
of undue Influence, harassment, duress, deception, false representation or false pretenses. R.I. 
Gen. Laws § 42-66-4.1(3)

South (Carolina

KM : .cM ..

Financial (3) ‘Exploitation’ means: (a) causing or requiring a vulnerable adult to engage in activity or labor 
which is improper, unlawful, or against the reasonable and rational wishes of the vulnerable adult. 
Exploitatign does not include requiring a vulnerable adult to participate in an activity or labor'

[Mis e<; -
■

Hvrdia • ' if : 
the profit or advantage of that person or another person; or (c) causing a vulnerable adult to 
purchase goods or services for the profit or advantage of the seller or another person through: (i) 
undue influence, (ii) harassment, (iii) duress, (iv) force, (v) coercion, or (vi) swindling by 
overreaching, cheating, or defrauding the vulnerable adult through cunning arts or de\ ices that 
delude.the vulnerable adult and cause him to lose money or other property. S.C. Code Ann. § 43- 
35-10(3). A , ,

Utah General ‘Undue influence’ occurs when a person uses the person's role, relationship, or power to exploit, 
or knowingly assist or cause another to exploit, the trust, dependency, or fear of a vulnerable adult, 
or uses the person's role, relationship, or power to gain control deceptively over the decision 
making of the vulnerable adult. Utah Code Ann. § 62A-3-301(24)

4



STATE CONTEXT STATUTORY PROVISION(S) AND CITATION(S)
Vermont . Financial ‘Exploitation’ means:

(A) Willfully using, withholding, transferring or disposing of funds or property of a vulnerable 
adult without or in excess of legal authority for the wrongful profit or advantage of another;

Acquiring possession or control of or an interest in funds or property of a vulnerable adult 
through the use of undue influence, harassment, duress, or fraud;
(C) The act of forcing Or compelling a vulnerable adult against his or her will to perform services 
for the profit or advantage of another;
(D) Any sexual activity with a vulnerable adult when the vulnerable adult does not consent or 
when, the actor knows or should know that the vulnerable adult is incapable of resisting or 
declining consent to the sexual activity due to age or disability or due to fear of retribution or 
hardship, whether or not the actor has actual knowledge of vulnerable status. Vt. Stat. Ann. tit. 33, 
§6902(6) u

Washington General ‘Exploitation’ means an act of forcing, compelling, or exerting undue influence over a vulnerable 
adult causing the vulnerable adult to act in a way that is inconsistent with relevant past behavior, or 
causing the vulnerable adult to perform services for the benefit of another. Wash. Rev. Code Ann. 
§ 74.34.020(2)(d)

Wyoming

- ■ ■ ■ ■«-

Financial

'

‘Exploitation’ means the reckless or intentional act taken by any person, or any use of the power of 
attorney, conservatorship or guardianship of a vulnerable adult, to: (A) obtain control through 
deception, harassment, intimidation or undue influence over the vulnerable adult's money, assets 
or property with the intention of permanently or temporarily depriving the vulnerable adult of the 
ownership, use, benefit dr possession of his money, assets or property; Wyo. Stat. Ann § 35-20- 
102(a)(ix)

1 The views expressed herein have not been approved by the House o f Delegates or the Board o f  Governors o f  the American Bar Association and, accordingly, should not be 
construed as representing the policy o f  the American Bar Association.
2 This document was completed for the National Center on Elder Abuse and supported in part by a grant, No. 90AM2792, from the Administration on Aging, U.S. Department o f 
Health and Human Services. Grantees undertaking projects under government sponsorship are encouraged to express freely their findings and conclusions. Therefore, points o f 
view or opinions do not necessarily represent official Administration on Aging policy.
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Senator Hollis French
Chair, Senate Judiciary Committee
Capitol 120
Juneau, Alaska 99811

March 16, 20 1 1

Re: SB 86

A nchorage
3330 Arcfic Boulevard 

Suite 103 
Anchorage, AK 99503 

(907) 565-1002 
FAX (907) 565-1000 

1-800-478-1234
www.dlcalc.org

M e m b e r - o f - t h e

N A T I 0 N A L
D i s a b i l i t y  
R i g h t s  
N  e t  w  o  R K

Dear Senator French and Members of the Senate Judiciary Committee:

The Disability Law Center is the state-designated Protection and Advocacy organization 
for Alaska. Thank you very much for the opportunity to comment on SB 86, a bill which 
would make it possible for more people to be subject to conservatorships and which 
would create a system forex parte restraining orders, brought by a person or by 
someone interested in the person's welfare, against people who might have defrauded 
the person needing assistance.

This is to endorse the general principles behind SB 86, but to encourage you to do more 
to protect the rights of those persons who would be newly subject to conservatorships 
and who would be newly protected by protective orders. The system envisioned by SB 
86 would place some significant additional restrictions on these people's liberty 
interests and, in the case of ex parte protective orders, would give people needing 
protection only a delayed opportunity to be heard. It would also make it possible for a 
person to have a conservatorship imposed on him or her, and to have a protective order 
put in place restricting other people from contacting him or her, simply because that 
person had been a victim of fraud -  regardless of whether the person was generally 
competent to handle business matters. We'd suggest adding to proposed AS 13.26.209 
an opportunity for the person to be protected to seek modification or termination of 
any ex parte protective order on three days' notice, as is now possible with ex parte 
domestic violence restraining orders; and to add a provision ensuring that counsel for 
the person to be protected is appointed immediately in cases involving either temporary 
conservatorships or ex parte protective orders. Language amending proposed AS
13.26.207 and proposed AS 13.26.209 is attached.

Thank you very much, again, for the opportunity to comment.

Sincerely,

Mark
Leg l̂ Direct

Enclosure

http://www.dlcalc.org


S e c .  1 3 . 2 6 . 2 0 7 .  T e m p o r a r y  c o n s e r v a t o r s ,  ( a )  I f ,

d u r i n g  t h e  p e n d e n c y  o f  a n  i n i t i a l  p e t i t i o n  f o r  c o n s e r v a t o r s h i p ,  

i t  a p p e a r s  t h a t  t h e  r e s p o n d e n t  i s  i n  n e e d  o f  a  p r o t e c t i v e  o r d e r  

t o  p r o t e c t  t h e  r e s p o n d e n t  a g a i n s t  w a s t e  o r  d i s s i p a t i o n  o f  f u n d s  

o r  p r o p e r t y ,  o r  t o  o b t a i n  f u n d s  t h a t  a r e  n e e d e d  f o r  t h e  

i m m e d i a t e  s u p p o r t ,  c a r e ,  a n d  w e l f a r e  o f  t h e  r e s p o n d e n t  o r  e r s o n s  

e n t i t l e d  t o  b e  s u p p o r t e d  b y  t h e  r e s p o n d e n t ,  a n d  t h e  r e s p o n d e n t  

i s  n o t  c a p a b l e  o f  p r o t e c t i n g  t h e  r e s p o n d e n t ' s  f u n d s  o r  p r o p e r t y  

o r  o b t a i n i n g  t h e  f u n d s  t h a t  a r e  n e e d e d  t o  s u p p o r t  t h e  r e s p o n d e n t  

o r  p e r s o n s  w h o m  t h e  r e s p o n d e n t  i s  r e q u i r e d  t o  s u p p o r t ,  t h e  

p e t i t i o n e r  m a y  r e q u e s t  t h e  a p p o i n t m e n t  o f  a  t e m p o r a r y  

c o n s e r v a t o r  t o  a u t h o r i z e  t h e  p r o t e c t i o n  o r  t o  o b t a i n  t h e  

n e c e s s a r y  f u n d s .  T h e  r e q u e s t  s h a l l  s t a t e  t h e  r e a s o n s  a n d  f a c t u a l  

b a s i s  f o r  t h e  r e q u e s t .  T h e  p e t i t i o n e r  s h a l l  i m m e d i a t e l y  f i l e  t h e  

r e q u e s t  w i t h  t h e  c o u r t  a n d  s e r v e  c o p i e s  o n  t h e  r e s p o n d e n t  a n d  

t h e  r e s p o n d e n t ' s  a t t o r n e y .  T h e  c o u r t  s h a l l  c o n d u c t  a  h e a r i n g  

w i t h i n  7 2  h o u r s  a f t e r  t h e  f i l i n g .  I f  a n  a t t o r n e y  h a s  n o t  a l r e a d y  

b e e n  a p p o i n t e d  f o r  t h e  r e s p o n d e n t ,  t h e  c o u r t  s h a l l  a p p o i n t  a  

l a w y e r  t o  r e p r e s e n t  t h e  p e r s o n  a t  o r  b e f o r e  t h e  h e a r i n g .

( b )  I f  t h e  c o u r t  d e t e r m i n e s  t h a t  a  t e m p o r a r y  

c o n s e r v a t o r  s h o u l d  b e  a p p o i n t e d ,  i t  s h a l l  m a k e  t h e  a p p o i n t m e n t  

a n d  g r a n t  t o  t h e  t e m p o r a r y  c o n s e r v a t o r  o n l y  t h e  a u t h o r i t y  t h a t  

i s  l e a s t  r e s t r i c t i v e  u p o n  t h e  l i b e r t y  o f  t h e  r e s p o n d e n t  a n d  t h a t  

e n a b l e s  t h e  t e m p o r a r y  c o n s e r v a t o r  t o  p r o v i d e  t h e  p r o t e c t i o n  o r  

a u t h o r i t y  n e c e s s a r y  t o  p r o t e c t  t h e  r e s p o n d e n t  f r o m  w a s t e  o r  

d i s s i p a t i o n  o f  f u n d s  o r  p r o p e r t y  o r  t o  o b t a i n  t h e  f u n d s  

n e c e s s a r y  f o r  s u p p o r t .

( c )  T h e  t e m p o r a r y  c o n s e r v a t o r s h i p  e x p i r e s  a t  t h e  

t i m e  o f  t h e  a p p o i n t m e n t  o f  a  f u l l  o r  p a r t i a l  c o n s e r v a t o r  o r  u p o n  

t h e  d i s m i s s a l  o f  t h e  p e t i t i o n  f o r  c o n s e r v a t o r s h i p .

S e c .  1 3 . 2 6 . 2 0 9 .  E x  p a r t e  p r o t e c t i v e  o r d e r s ;  f o r m s  f o r  p e t i t i o n s  

a n d  o r d e r s ;  f e e s ,  ( a )  A  p e r s o n  w h o  i s  a l l o w e d  t o  f i l e  a  p e t i t i o n  

f o r  a  p r o t e c t i v e  o r d e r  u n d e r  A S  1 3 . 2 6 . 1 8 0 ( a )  m a y  f i l e  a  p e t i t i o n  

f o r  a n  e x  p a r t e  p r o t e c t i v e  o r d e r  a g a i n s t  a n o t h e r  p e r s o n .  I f  t h e  

c o u r t  f i n d s  t h a t  t h e  p e t i t i o n  e s t a b l i s h e s  p r o b a b l e  c a u s e  t h a t  

t h e  r e s p o n d e n t  i s  f i n a n c i a l l y  d e f r a u d i n g  t h e  p e t i t i o n e r  o r  a  

p e r s o n  f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n e r  f i l e d  t h e  p e t i t i o n ,  a n d  

t h a t  b e c a u s e  o f  t h e  f r a u d  t h e r e  h a s  b e e n ,  o r  i s  a n  i m m e d i a t e  

t h r e a t  o f ,  a  w a s t e  o r  d i s s i p a t i o n  o f  t h e  p r o p o s e d  p r o t e c t e d  

p e r s o n ' s  f u n d s  o r  o t h e r  p r o p e r t y ,  t h e  c o u r t  s h a l l  e x  p a r t e  a n d  

w i t h o u t  n o t i c e  t o  t h e  r e s p o n d e n t  i s s u e  a  p r o t e c t i v e  o r d e r .  T h e  

p e t i t i o n e r  s h a l l  c e r t i f y  t o  t h e  c o u r t  i n  w r i t i n g  a n y  e f f o r t  t h a t  

t h e  p e t i t i o n e r  m a d e  t o  p r o v i d e  n o t i c e  t o  t h e  r e s p o n d e n t .  T h e

*  S e c .  7 .  A S  1 3 . 2 6  i s  a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  t o  r e a d :



c o u r t  s h a l l  c a u s e  a  c o p y  o f  t h e  p r o t e c t i v e  o r d e r  t o  b e  s e r v e d  o n  

t h e  r e s p o n d e n t .

( b )  A n  e x  p a r t e  p r o t e c t i v e  o r d e r  u n d e r  t h i s  s e c t i o n

m a y

( 1 )  g r a n t  a n y  p r o t e c t i o n  d e s c r i b e d  i n  A S

1 3 . 2 6 . 2 0 0 ;

( 2 )  s u p e r s e d e  a n  e x i s t i n g  p o w e r  o f  a t t o r n e y ;

( 3 )  p r o h i b i t  t h e  r e s p o n d e n t  f r o m  h a v i n g  a n y  

d i r e c t  o r  i n d i r e c t  c o n t a c t  w i t h  t h e  p e t i t i o n e r  o r  o t h e r  p e r s o n  

f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n e r  f i l e d  t h e  p e t i t i o n ;  a n d

( 4 )  p r o h i b i t  t h e  r e s p o n d e n t  f r o m  t a k i n g  a n y  

a c t  w i t h  r e s p e c t  t o  t h e  f u n d s  o r  o t h e r  p r o p e r t y  o f  t h e  

p e t i t i o n e r  o r  o t h e r  p e r s o n  f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n e r  

f i l e d  t h e  p e t i t i o n .

( c )  A n  e x  p a r t e  p r o t e c t i v e  o r d e r  e x p i r e s  2 0  d a y s  

a f t e r  i t  i s  i s s u e d ,  a t  t h e  e n d  o f  a  s i x - m o n t h  e x t e n s i o n  i f  

g r a n t e d  b y  t h e  c o u r t  u n d e r  ( d )  o f  t h i s  s e c t i o n ,  o r  u p o n  t h e  

a p p o i n t m e n t  o f  a  t e m p o r a r y  o r  p e r m a n e n t  c o n s e r v a t o r  o r  d i s m i s s a l  

o f  t h e  p e t i t i o n  f o r  t h e  e x  p a r t e  o r d e r .  I f  t h e  p e t i t i o n e r  i s  

s o m e o n e  o t h e r  t h a n  t h e  p e r s o n  f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n  w a s  

f i l e d ,  t h e  c o u r t  s h a l l  a p p o i n t  a  l a w y e r  t o  r e p r e s e n t  t h e  p e r s o n  

f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n  w a s  f i l e d .  I f  t h e  p e t i t i o n e r  i s  

s o m e o n e  o t h e r  t h a n  t h e  p e r s o n  f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n  w a s  

f i l e d ,  t h e  p e r s o n  f o r  w h o s e  b e n e f i t  t h e  p e t i t i o n  w a s  f i l e d  m a y  

r e q u e s t  m o d i f i c a t i o n  o f  t h e  e x  p a r t e  p r o t e c t i v e  o r d e r ;  t h e  c o u r t  

s h a l l  s c h e d u l e  a  h e a r i n g  o n  t h r e e  d a y s '  n o t i c e  o r  s u c h  s h o r t e r  

n o t i c e  a s  t h e  c o u r t  m a y  p r e s c r i b e ,  a n d  s h a l l  h e a r  a n d  r u l e  o n  

t h e  r e q u e s t  i n  a n  e x p e d i t i o u s  m a n n e r .

( d )  U p o n  a p p l i c a t i o n  f i l e d  w i t h  t h e  c o u r t  b e f o r e  

t h e  e x p i r a t i o n  o f  t h e  2 0 - d a y  e x  p a r t e  p r o t e c t i v e  o r d e r ,  t h e  

c o u r t  s h a l l  s c h e d u l e  a  h e a r i n g  o n  w h e t h e r  t o  e x t e n d  t h e  

p r o t e c t i v e  o r d e r  f o r  u p  t o  s i x  m o n t h s .  T h e  c o u r t  s h a l l  p r o v i d e  

a t  l e a s t  1 0 .  d a y s '  n o t i c e  t o  t h e  r e s p o n d e n t  o f  t h e  h e a r i n g  a n d  

t h e  r e s p o n d e n t ' s  r i g h t  t o  a p p e a r  a n d  b e  h e a r d .  I f  t h e  c o u r t  

f i n d s  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  r e s p o n d e n t  h a s  

c o m m i t t e d  f r a u d  a g a i n s t  t h e  p e t i t i o n e r  o r  t h e  p e r s o n  f o r  w h o s e  

b e n e f i t  t h e  p e t i t i o n  w a s  f i l e d ,  r e g a r d l e s s  o f  w h e t h e r  t h e  

r e s p o n d e n t  a p p e a r s  a t  t h e  h e a r i n g ,  t h e  c o u r t  m a y  e x t e n d  t h e  e x  

p a r t e  p r o t e c t i v e  o r d e r  f o r  u p  t o  s i x  m o n t h s .

( e )  A  p r o t e c t i v e  o r d e r  i s s u e d  u n d e r  t h i s  s e c t i o n  i s

i n  a d d i t i o n  t o  a n y  o t h e r  c i v i l  o r  c r i m i n a l  r e m e d y .

( f )  A  t h i r d  p a r t y  s h a l l  c o m p l y  w i t h  a  p r o t e c t i v e

o r d e r  i s s u e d  u n d e r  t h i s  s e c t i o n .  A  t h i r d  p a r t y  w h o  d o e s  n o t

c o m p l y  w i t h  a  p r o t e c t i v e  o r d e r  g r a n t e d  u n d e r  t h i s  s e c t i o n  m a y  b e  

l i a b l e  i n  a  c i v i l  a c t i o n  t o  t h e  p r o t e c t e d  p e r s o n  o r  t h e  

p r o t e c t e d  p e r s o n ' s  h e i r s ,  a s s i g n s ,  o r  e s t a t e  f o r  a  c i v i l  p e n a l t y  

n o t  t o  e x c e e d  $ 1 , 0 0 0 ,  p l u s  t h e  a c t u a l  d a m a g e s ,  c o s t s ,  a n d  f e e s



a s s o c i a t e d  w i t h  t h e  f a i l u r e  t o  c o m p l y  w i t h  t h e  p r o t e c t i v e  o r d e r .  

A  t h i r d  p e r s o n  w h o  d o e s  n o t  c o m p l y  w i t h  a  p r o t e c t i v e  o r d e r  

g r a n t e d  u n d e r  t h i s  s e c t i o n  m a y  a l s o  b e  c r i m i n a l l y  l i a b l e  u n d e r  

A S  1 1 . 5 6 . 7 4 0  f o r  v i o l a t i n g  a  p r o t e c t i v e  o r d e r .

( g )  T h e  A l a s k a  C o u r t  S y s t e m ,  a f t e r  c o n s u l t i n g  w i t h  

t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s ,  t h e  o f f i c e  o f  

p u b l i c  a d v o c a c y ,  t h e  o f f i c e  o f  e l d e r  f r a u d  a n d  a s s i s t a n c e ,  t h e  

l o n g - t e r m  c a r e  o m b u d s m a n ,  a n d  o t h e r  i n t e r e s t e d  p e r s o n s  a n d  

o r g a n i z a t i o n s ,  s h a l l  p r e p a r e  f o r m s  f o r  p e t i t i o n s ,  p r o t e c t i v e  

o r d e r s ,  a n d  i n s t r u c t i o n s  f o r  t h e i r  u s e  b y  a  p e r s o n  s e e k i n g  a  

p r o t e c t i v e  o r d e r  u n d e r  t h i s  s e c t i o n .  T h e  f o r m s  m u s t  c o n f o r m  t o  

t h e  A l a s k a  R u l e s  o f  P r o b a t e  P r o c e d u r e  a n d  A l a s k a  R u l e s  o f  C i v i l  

P r o c e d u r e ,  e x c e p t  t h a t  i n f o r m a t i o n  o n  t h e  f o r m s  m a y  b e  f i l l e d  i n  

b y  l e g i b l e  h a n d w r i t i n g .  T h e  o f f i c e  o f  t h e  c l e r k  o f  e a c h  s u p e r i o r  

a n d  d i s t r i c t  c o u r t  s h a l l  m a k e  a v a i l a b l e  t o  t h e  p u b l i c  t h e  f o r m s  

a  p e r s o n  s e e k i n g  a  p r o t e c t i v e  o r d e r  u n d e r  t h i s  s e c t i o n  m a y  n e e d  

a n d  i n s t r u c t i o n s  f o r  t h e  u s e  o f  t h e  f o r m s .  T h e  c l e r k  s h a l l  

p r o v i d e  a s s i s t a n c e  i n  c o m p l e t i n g  a n d  f i l i n g  t h e  f o r m s .

( h )  F i l i n g  f e e s  m a y  n o t  b e  c h a r g e d  f o r  a  p e t i t i o n  

u n d e r  t h i s  s e c t i o n .



Rachel Levitt, Director

900 W. 5th Ave., Suite 525 
Anchorage, Alaska 
99501
(907) 334-5989 

Telephone 
(907) 375-7788 

Facsimile

S e a n  P a r n e l l ,  G o v e r n o r

March 9, 2011

MEMORANDUM

FROM: Scott A. Sterling, Supervising Attorney
Office of Elder Fraud & Assistance 
Anchorage, Alaska

TO: Rachel Levitt, Acting Director, OPA

AND TO: HB 150/SB 86 Working Group & Legislative Staff

RE: HB 150/SB 86- Sister States’ Laws
On Ex Parte Protective Orders

Three sister states—California, Oregon and Washington State—permit ex 
parte relief from financial exploitation. Following is a brief summary of each 
state’s applicable statutes and court procedures.

A. California

Question 1: Does California law permit ex parte filings for financial 
protective orders for elders/vulnerable adults?

Answer 1: Yes.

Discussion: California authorizes ex parte protective orders pursuant to 
California Welfare and Institutions Code, §15657.03. Protective orders are 
permitted for any “elder or dependent adult who has suffered abuse, including 
financial abuse. The statute treats financial abuse as a form of domestic 
violence.

T h e  k e y  l e g a l  r e q u i r e m e n t s  o r  r e s t r i c t i o n s  a r e :

D EPA R TM EN T O F ADM INISTRATIO N 
O F F IC E  OF P U B LIC  A D V O C A C Y

O F F I C E  O F  E L D E R  F R A U D  A N D  
A S S IS T A N C E
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• At the "ex parte" hearing temporary orders may be issued by the 
Court which last until the next "Order to Show Cause" hearing 
which must be held no more than 21 days from the date the order is 
issued.

• No order may be granted on an ex parte basis unless it appears 
from facts shown in the application for the order (or by attached 
affidavit) that "great or irreparable injury would result to the 
applicant before the matter can be heard on notice.

• Absent a showing of exceptional circumstances, the applicant must 
notify all parties no later than 10:00 a.m. of the court day before the 
ex parte appearance.

• The court must act on the ex parte application--either issuing or 
denying the requested order-on the same day the application is 
submitted.

• An appearance by the responding party as a prerequisite to 
granting the requested order. If the responding party (personally or 
through counsel) fails to appear at the hearing (or to file an 
answer/responsive declaration), the requested relief may be 
entered by default. The ex parte order may issue only if the court 
finds that:

■ Reasonable grounds have been asserted to believe there is 
an immediate and present danger of domestic violence 
(which includes financial abuse); and

■ An emergency protective order is necessary to prevent the 
occurrence or reoccurrence of domestic violence (which 
includes financial abuse).

Question 2: Does California law permit third-parties to petition for ex
parte protective order for an elder/vulnerable adult?

Answer 2: Incapacitated/disabled adults may petition through
third-party representative

Discussion: Petitioners unable to petition in person for ex parte relief due 
to incapacity or disability may, through an attorney or third-party representative, 
move the court to have a guardian ad litem appointed to represent the 
incapacitated/disabled adult for purposes of the ex parte relief petition. If a 
guardian or conservator is already in place for the adult then that person may 
also apply in that capacity.

B. Oregon

Question 1: Does Oregon law permit ex parte filings for financial 
protective orders for elders/vulnerable adults?

Answer 1: Yes.

Discussion: Oregon law allows ex parte protection orders for financial abuse or 
threats of financial abuse of elders and vulnerable adults occurring not more than
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180 days prior to the date the petition is filed. Abuse is defined as wrongful 
taking or appropriating money or property of an elder or subjecting the victim to 
threats of such abuse. Third-parties, such as social workers, elder fraud 
investigators, peace officers and direct witnesses may testify in addition to the 
petitioner him or herself.

An ex parte order must be limited to the relief court considers necessary to 
prevent or remedy the wrongful taking or appropriation of the money or property 
of the person. Relief can include: directing the respondent to refrain from 
exercising control over the money or property of the person; requiring the 
respondent to return custody or control of the money or property of the person to 
the person; requiring the respondent to follow the instructions of the guardian or 
conservator of the person; or prohibiting the respondent from transferring the 
money or property of the elderly person or person with a disability to any person 
other than the elderly person or person with a disability.

The ex parte relief is limited to preventing or staying an immediate or 
urgent exploitation or threatened exploitation. If the victim wishes to have a third- 
party gain control and management of the victim’s financial accounts or property 
then the victim may petition for a formal, noticed protective proceeding to 
address the need for expanded or long-term relief.

Question 2: Does Oregon law permit third-parties to petition for ex
parte protective order for an elder/vulnerable adult?

Answer 2: Limited.

Discussion: Oregon law allows the elderly or disabled petitioner to apply 
for relief through a third-party representative including guardian ad litem, 
guardian or conservator. It appears that the victim may not use the ex parte A 
procedure to seek relief against the victim’s guardian or conservator—to obtain 
that kind of relief the formal, noticed protective proceeding and/or petition to 
review guardianship/conservatorship is available.

Oregon does address the possibility of a third-party representative 
filing an ex parte petition (“restraining order”) on behalf of a victim where 
the victim may not agree that he or she actually needs relief. Thus, if a 
guardian or guardian ad litem files a petition on behalf of an elderly person or a 
person with a disability, the elderly person or person with a disability retains the 
right to be represented by independent counsel; have access to personal 
records; file objections to the restraining order; request a hearing; and present 
evidence and cross-examine witnesses at any hearing. Notice must be 
personally served on the elderly person or person with a disability. Personal 
service must be made not later than 72 hours after the court issues a restraining 
order.
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C. Washington State

Question 1: Does Washington State law permit ex parte filings for 
financial protective orders for elders/vulnerable adults?

Answer 1: Yes.

Discussion: The court may order relief as it deems necessary for the 
protection of the vulnerable adult, including, but not limited to restraining the 
respondent from committing acts of abandonment, abuse, neglect, or financial 
exploitation against the vulnerable adult and requiring an accounting by 
respondent of the disposition of the vulnerable adult's income or other resources.

A petition must be supported by an affidavit made under oath, or a 
declaration signed under penalty of perjury, stating the specific facts and 
circumstances which demonstrate the need for the relief sought.

Washington State law allows the court to issue a “temporary protection 
order” without written notice to either or both the respondent and vulnerable adult 
if it clearly appears from specific facts shown by affidavit or declaration that 
immediate and irreparable injury, loss, or damage would result to the vulnerable 
adult before the respondent and vulnerable adult can be served and heard.

A temporary protection order can also be granted upon satisfactory 
showing to the court that the respondent and vulnerable adult cannot be served 
with notice, what efforts were made to serve them, and the reasons why prior 
notice should not be required.

Question 2: Does Washington State law permit third-parties to
petition for ex parte protective order for an elder/vulnerable adult?

Answer 2: Yes.

Discussion: Washington State law specifically provides that a vulnerable 
adult, or an interested person on behalf of the vulnerable adult, may seek relief 
from financial exploitation, by filing a petition for an order for protection in 
superior court. A petition can be filed by the victim, a legal guardian, a legal 
fiduciary, the Department of Social and Health Services, or, as stated, an 
“interested person” on behalf of a vulnerable adult. The petition must explain why 
the petitioner qualifies as an interested person.

Where the elder/vulnerable adult is not him or herself the petitioner then 
the elder/vulnerable adult must be provided with notice of the petition. The notice 
form must include language explaining to the vulnerable adult the purpose and 
nature of the petition and that the vulnerable adult has the right to participate in 
the hearing and to either support or object to the petition.
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Washington State law also specifically permits the Department of Social 
and Health Services to seek protective relief from abuse, including financial 
abuse, for a vulnerable adult, who lacks capacity.

Washington State law includes safeguard provisions when the petitioner is 
not the vulnerable adult him or herself. When a petition is filed by a third-party 
notice of the petition and hearing must be personally served upon the vulnerable 
adult not later than six days before the hearing along with the standard notice 
f o r m .   —— ■ ---—--------- -■----— —

The vulnerable adult for whom protection is sought may advise the court 
at the hearing that he or she does not want all or part of the protection sought in 
the petition. The court may dismiss the petition or the provisions that the 
vulnerable adult objects to and any protection order issued or the court may take 
additional testimony or evidence, or order additional evidentiary hearings to 
determine whether the vulnerable adult is unable, due to incapacity, undue 
influence, or duress, to protect his or her person or estate in connection with the 
issues raised in the petition or order. If an additional evidentiary hearing is order 
the court may issue a temporary order for protection of the vulnerable adult 
pending a decision after the evidentiary hearing.

Please let me know if you have any questions.

Scott A. Sterling 
Asst. Public Advocate



1. State. This chart only includes states that have provisions on undue influence.

2. Context. The second column identifies the context(s) of the state’s provision(s). The 
context reflects the fact that undue influence is recognized as a method for committing 
financial or sexual exploitation and not usually defined as a form of elder abuse, or even 
as a crime. Some state provisions, however, refer to physical abuse rather than sexual 
abuse, just as some state definitions of the types of elder abuse include sexual abuse 
within the definition of physical abuse. To gain a better understanding of the state 
definitions about types of abuse, see the Types of Abuse Defined in Adult Protective 
Services Statutes charts available online at
http://www.abanet.org/aging/about/elderabuse.shtml. The context column follows the 
terminology used in the statutory provision. To provide this context, the APS provisions 
on undue influence are either:

a. Part of a broader definition of financial exploitation or of sexual or physical 
abuse/exploitation,

b. Included as a distinct definition that makes clear that the context relates to one or 
more types of abuse, or

c. Part of a general definition that does not clearly reference financial exploitation or 
physical or sexual abuse/exploitation.

3. Statutory Provision(s) and Citationlsj. The pertinent statutory provision(s) and citation(s) 
are presented in this column. They are copied verbatim from the state laws. If undue 
influence is part of a broad provision, such as a definition of financial exploitation, then 
all relevant parts of the provision are provided for context. If a state’s law contains 
multiple provisions, they are separated by a line and a citation is provided for each.

III. If You Find an Error

We strived to be consistent in our interpretation and categorization of the statutes.
Despite our best efforts, we may have made errors. It is also possible that APS or other 
professionals interpret a statute differently than we did or there are state regulations or policies 
that lead to a different interpretation. Additionally, state laws may have changed since 
December 31, 2006. If you think we erred or your state has a regulation or policy that leads to a 
different interpretation, please contact Lori Stiegel of the American Bar Association Commission 
on Law and Aging at lstiegel@staff.abanet.org or 202-662-8692.

T h is  chart c o n ta in s  th e  f o l l o w i n g  th ree  c o lu m n s:

1 The views expressed herein have not been approved by the House o f Delegates or the Board of Governors o f the 
American Bar Association and, accordingly, should not be construed as representing the policy o f the American Bar 
Association.
2 This document was completed for the National Center on Elder Abuse and supported in part by a grant, No. 
90AM2792, from the Administration on Aging, U.S. Department o f Health and Human Services. Grantees 
undertaking projects under government sponsorship are encouraged to express freely their findings and conclusions. 
Therefore, points o f  view or opinions do not necessarily represent official Administration on Aging policy.
3 The Undue Influence curriculum is available from the National Clearinghouse on Abuse in Later Life (NCALL). 
See the resource page of the NCALL Web site: www.ncall.us/resources.html
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Explanation of the “Undue Influence: Context, Provisions, and Citations in Adult 
Protective Services Laws, by State” Chart
(Laws current as of 12/31/06)
Prepared by Lori Stiegel and Ellen Klem of the American Bar Association Commission on Law 
and Aging1 for the National Center on Elder Abuse2
Copyright © American Bar Association Commission on Law and Aging (2007)
Research conducted on Westlaw compliments of West Group

The chart addresses the adult protective services (APS) laws for each state, the District of 
Columbia, Guam, Puerto Rico, and the Virgin Islands. This explanation and the chart refer to 
these jurisdictions generically as “state” or “states.”

Unless otherwise indicated, this explanation (1) uses the term “abuse” generally to 
include abuse, neglect, and exploitation, and (2) uses “elder abuse” to include elder abuse and 
adult abuse.

CAUTION: This chart is based only on the state APS laws; APS regulations were not 
reviewed. It is important to recognize that there may be other state laws or regulations or federal 
laws or regulations that address the issue covered by this chart. For example, there may be 
criminal laws on financial or sexual exploitation or laws related to wills or other financial and 
property matters that include provisions on undue influence. Additionally, there may be court 
decisions that define undue influence in the context of elder abuse or other matters.

NOTE: A few states have multiple laws. Some of those states have separate elder 
protective services (EPS) laws and APS laws, and those laws are designated in the chart by 
following the state abbreviation with “EPS” or “APS”. Some states have more than one APS 
law, and those laws are designated in the chart by following the state abbreviation with #1 or #2. 
Unless otherwise indicated in this explanation or the chart, both APS and EPS laws will 
generally be referred to as APS laws.

I. Why We Developed This Chart

Awareness is growing of undue influence and the role that it may play in cases involving 
elder abuse. As a result, state and federal legislative staff, other policy makers, program 
administrators, practitioners, educators, researchers, reporters, victims and their family members, 
and others often want to know how many states have laws on undue influence and what those 
laws say. The “Undue Influence: Context, Provisions, and Citations in Adult Protective Services 
Laws, by State” chart offers that information.

II. Detailed Explanation of the “Undue Influence: Context, Provisions, and Citations in 
Adult Protective Services Laws, by State” Chart

Undue influence is usually not defined as a form of elder abuse, or even as a crime. It is, 
instead, recognized as a process or method used to commit financial or sexual exploitation. 
(YWCA of Omaha. (2006). Undue Influence: The Criminal Justice Response. Omaha, Neb.: 
Author.)3
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UNDUE INFLUENCE: CONTEXT, PROVISIONS, AND CITATIONS IN ADULT PROTECTIVE SERVICES LAWS, BY STATE
(Laws current as of 12/31/06)

Prepared by Lori Stiegel and Ellen Klem of the American Bar Association Commission on Law and Aging1 for the National Center on Elder Abuse2
Copyright © American Bar Association Commission on Law and Aging (2007)

Research conducted on Westlaw compliments of West Group

CAUTION: Read the explanation of this chart before relying upon the chart. You can find the explanation online at
http://www.abanet.Org/aging/abou.t/elderabuse.shtml.

STATE CONTEXT STATUTORY PROVISION(S) AND CITATION(S)
i v-' 1 inancial For the purpose of this part, ‘financial and economic exploitation’ means the wrongful or negligent 

taking, withholding, misappropriation, or use of a dependent adult's money, real property, or 
personal property. ‘Financial and economic exploitation’ can include but is: not limited to: (A) 
Breaches of fiduciary relationships such as the misuse of a power of attorney or the abuse of

(B) The unauthorized taking of personal assets; (C) The misappropriation, misuse, or transfer of
fU fri ■ ■ . ' 

or negligent failure to effectively use a dependent adult's income and assets for the necessities 
required for the person's support and maintenance. The exploitations may involve coercion,

Stat. § 346-222(7)
Iowa Financial

Physical
Exploitation of a dependent adult which means the act or process of taking unfair advantage of a 
dependent adult or the adult's physical or financial resources for one's own personal or pecuniary 
profit, without the informed consent of the dependent adult, including theft, by the use of undue 
influence, harassment, duress, deception, false representation, or false pretenses. Iowa Code Ann. 
§ 235B.2(5)(l)(c)

Kansas Financial
Physical

'Exploitation' means itiisappropriation of an adult's property or intentionally taking unfair
: . .

. . .
representation or false pretense by a caretaker or another person. Kan. Stat. Ann. § 39-1430(d)

Massachusetts (EPS)
Mass. Gen. Laws Ann. ch. 19A, 

§§ 14-26  (applicable to persons 
who are 60 or older)

Financial ‘Financial exploitation’, an act or omission by another person, which causes a substantial monetary 
or property loss to an elderly person, or causes a substantial monetary or property gain to the other 
person, which gain would otherwise benefit the elderly person but for the act or omission of such 
other person; provided, however, that such an act or omission shall not be construed as financial 
exploitation if the elderly person has knowingly consented to such act or omission unless such 
consent is a consequence of misrepresentation, undue influence, coercion or threat of force by 
such other person; and, provided further, that financial exploitation shall not be construed to
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STATE CONTEXT STATUTORY PROVISION(S) AND CITATION(S)
interfere with or prohibit a bona fide gift by an elderly person or to apply to any act or practice in 
the conduct of any trade or commerce declared unlawful by section two of chapter ninety-three A. 
Mass. Gen. Laws Ann. ch. 19A, § 14

Minnesota

' "̂ ' ..' y.

Sexual

Financial

Sexual

liifliitll1f . 0 i

‘Abuse' means: ... ^
Fpr purpQS.es of this section, a vulnerable adult is not abused for the sole reason that the vulnerable 
adult, who is not impaired in judgment or capacity by mental or emotional dysfunction or undue 
influence, engages in consensual sexual contact with: (1) a person, including a facility staff 
person, when a consensual sexual personal relationship existed prior to the caregiving relationship; 
or (2) a personal care attendant, regardless of whether the consensual sexual personal relationship 
existed prior to the caregiving relationship. Minn. Stat. Ann. § 626.5572, Subd. 2(g)

‘Financial exploitation’ means: ...
(b) In the absence of legal authority a person:
(1) willfully uses, withholds, or disposes of funds or property of a vulnerable adult;
(2) obtains for the actor or another the performance of services by a third person for the 
wrongful profit or advantage of the actor or another to the detriment of the vulnerable adult;
(3) acquires possession or control of, or an interest in, funds or property of a vulnerable adult 
through the use of undue influence, harassment, duress, deception, or fraud; or
(4) forces, compels, coerces, or entices a vulnerable adult against the vulnerable adult's will
to perform services for the profit or advantage o f another. Minn. Stat. Ann. § 626.5572, Subd. 9(b)

‘Neglect’ means: ...
(c) For purposes of this section, a vulnerable adult is not neglected for the sole reason that:
(3) the vulnerable adult, who is not impaired in judgment or capacity by mental or emotional 
dysfunction or undue influence, engages in sexual contact with: A
(i ) a person including a facility staff person when a consensual sexual personal relationship 
existed prior to the caregiving relationship; or
(ii) a personal care attendant, regardless of whether the consensual sexual personal 
relationship existed prior to the caregiving relationship. Minn. Stat. Ann. § 626.5572, Subd. 17(c)

Montana Financial ‘Exploitation’ means:
(a) the unreasonable use of an older person or a person with a developmental disability or of a 
power of attorney, conservatorship, or guardianship with regard to an older person or a person with 
a developmental disability in order to obtain control of or to divert to the advantage of another the 
ownership, use, benefit, or possession of or interest in the person's money, assets, or property by 
means of deception, duress, menace, fraud, undue influence, or intimidation with the intent or 
result of permanently depriving the older person or person with a developmental disability of the
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STATE CONTEXT STATUTORY PROVISION(S) AND CITATION(S)
ownership, use, benefit, or possession of or interest in the person's money, assets, or property;
(b) an act taken by a person who has the trust and confidence of an older person or a person with a 
developmental disability to obtain control of or to divert to the advantage of another the ownership, 
use, benefit, or possession of or interest in the person's money, assets, or property by means of 
deception, duress, menace, fraud, undue influence, or intimidation with the intent or result of 
permanently depriving the older person or person with a developmental disability of the 
ownership, use, benefit, or possession of or interest in the person's money, assets, or property;
(c) the unreasonable use of an older person or a person with a developmental disability or of a 
power of attorney, conservatorship, or guardianship with regard to an older person or a person with 
a developmental disability done in the course of an offer or sale of insurance or securities in order 
to obtain control of or to divert to the advantage of another the ownership, use, benefit, or 
possession of the person's money, assets, or property by means of deception, duress, menace, 
fraud, undue influence, or intimidation with the intent or result of permanently depriving the older 
person or person with a developmental disability of the ownership, use, benefit, or possession of 
the person's money, assets, or property. Mont. Code Ann. § 52-3-803(3)

Nebraska ^  ’■ f inancial Exploitation shall mean the taking of property of vulnerable adult by means of undue influence, 
breach of a fiduciary relationship, deception, or extortion or by any unlawful means Neb. Rev; 
Stat. § 28-35.8 :

Nevada Financial ‘Exploitation’ means any act taken by a person who has the trust and confidence of an older person 
or a vulnerable person or any use of the power of attorney or guardianship of an older person or a 
vulnerable person to;
(a) Obtain control, through deception, intimidation or undue influence, over the older person’s or 
vulnerable person’s money, assets or property with the intention of permanently depriving the 
older person or vulnerable person of the ownership, use, benefit or possession of his money, assets 
or property; or
(b) Convert money, assets or property of the older person or vulnerable person with the intention 
of permanently depriving the older person or vulnerable person of the ownership, use, benefit or 
possession of his money, assets or property.
As used in this subsection, ‘undue influence’ does not include the normal influence that one 
member of a family has over another. Nev. Rev. Stat. Ann. § 200.5092(2)

New 1 lampshire

*

Financial
Physical

■E xploitation’ means the illegal use of an incapacitated adult's person or property tor another 
p I** ■ pi" -I oi uiv.mi i \  o' in.- bun. h of.i lidiiLtaiy relationship thiougli the use ol a person or 
a person', property lot an\ purpose not tit the pmpci and law till execution or a litM. including but 
not lumud to. situations wlieie a person obtains money, piopeily. oi set\tees limn an iinapjeilaied 
adult through the use of undue influence, harassment, duress, deception, or fraud. N.ll. Rev. Stat. 
AjuiA i A a  :»({V"i > .W  C"' / "" ' v '® v
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STATE CONTEXT STATUTORY PROVISION(S) AND CITATION(S)
North Dakota Financial ‘Financial exploitation’ means the taking or misuse of property or resources of a vulnerable adult 

by means of undue influence, breach of a fiduciary relationship, deception, harassment, criminal 
coercion, theft, or other unlawful or improper means. N.D. Cent. Code § 50-25.2-01(7)

Oklahomaiiii ';m: || | ': ..| § | ;§ ■■11.11 gg■IMi| General ‘Exploitation" or ‘exploit’ means an unjust or improper use of the resources of a vulnerable adult 
for the profit or advantage, pecuniary or otherwise, of a person other than the vulnerable adult 
through the use of undue influence, coercion, harassment, duress, deception, false representation 
or false pretense; Okla. Stat. Arm. tit. 43A, § 10-103 (9)

Rhode Island Financial ‘Exploitation’ means an act or process of taking pecuniary advantage of an elderly person by use 
of undue Influence, harassment, duress, deception, false representation or false pretenses. R.I. 
Gen. Laws § 42-66-4.1(3)

Siuiili ( anolina

I!Ili!i!!!!i!ll : .

Financial
:

i l l

■ 1  

'■V'- -O'; s -

(3) ‘Exploitation’ means: (a) causing or requiring a vulnerable adult to engage in activity or labor 
which is improper, unlawful, or against the reasonable and rational wishes of the vulnerable adult. 
Exploitation doesupt include requiring a vulnerable adult to participate in an activity or labor 
which is a part of a written plan of care or which is prescribed or authorized by a licensed 
physician attending the patient; (b) an improper, unlawful, or unauthorized use of the funds, assets, 
property, power of attorney, guardianship, or conservatorship of a vulnerable adult by a person for 
the profit or advantage of that person or another person; or (c) causing a vulnerable adult to 
purchase goods or services for the profit or advantage of the seller or another person through: (i) 
undue influence, (ii) harassment, (iii) duress, (iv) force, (v) coercion, or (vi) swindling by 
overreaching, cheating, or defrauding the vulnerable adult through cunning arts or devices that 
delude the vulnerable adult and cause him to lose money or other property. S.C. Code Ann. § 43- 
35-10(3)

Utah General ‘Undue influence’ occurs when a person uses the person's role, relationship, or power to exploit, 
or knowingly assist or cause another to exploit, the trust, dependency, or fear of a vulnerable adult, 
or uses the person's role, relationship, or power to gain control deceptively over the decision 
making of the vulnerable adult. Utah Code Ann. § 62A-3-301(24)
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STATE CONTEXT STATUTORY PROVISION(S) AND CITATION(S)
Vermont ! iiuincial ' Exploitation* means:

(A) Willfully using, withholding, transferring or disposing of funds or property of a vulnerable 
adult without or in excess of legal authority for the w rongful profit or advantage of another;
(B) Acquiring possession or control of or an interest in funds or property of a vulnerable adult 
through the use of undue influence, harassment, duress, or fraud;
CC) The act of forcing or compelling a vulnerable adult against his or her w ill to perform services 
for the profit or advantage of another;
(D) Any sexual activity with a vulnerable adult when the vulnerable adult does not consent or 
when the actor knows or should know that the vulnerable adult is incapable of resisting or 
declining consent to the sexual activity due to age or disability or due to fear of retribution or 
hardship, whether or not the actor has actual knowledge of vulnerable status. Vt. Stat. Ann. tit. .13.
# f v r v v  ■■g§fg ' vyV..y V ■ i './A V  '

Washington General ‘Exploitation’ means an act of forcing, compelling, or exerting undue influence over a vulnerable 
adult causing the vulnerable adult to act in a way that is inconsistent with relevant past behavior, or 
causing the vulnerable adult to perform services for the benefit of another. Wash. Rev. Code Ann.
§ 74.34.020(2)(d)

Wyoming Financial ‘Exploitation’ means the reckless or intentional act taken by any person, or any use of the power of 
attorney, conservatorship or guardianship of a vulnerable adult, to: (A) obtain control through 
deception, harassment, intimidation or undue influence over the vulnerable adult's money, assets 
oi properly with the intention of permanently >n temporarily depriving ihc vulnerable adult nl'the 
ownership, use, benefit or possession of his money, assets or property; Wyo. Stat. Ann. § 35-20-

1 The views expressed herein have not been approved by the House o f Delegates or the Board o f  Governors o f  the American Bar Association and, accordingly, should not be 
construed as representing the policy o f  the American Bar Association.
2 This document was completed for the National Center on Elder Abuse and supported in part by a grant, No. 90AM2792, from the Administration on Aging, U.S. Department o f 
Health and Human Services. Grantees undertaking projects under government sponsorship are encouraged to express freely their findings and conclusions. Therefore, points o f 
view or opinions do not necessarily represent official Administration on Aging policy.
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O F F IC E  OF P U B L IC  A D V O C A C Y

O F F I C E  O F  E L D E R  F R A U D  A N D

Rachel Levitt, D irector

900 W . 5th Ave., Suite 525 
Anchorage, A laska 
99501
(907) 334-5989 

Telephone 
(907) 375-7788 

Facsim ile

Sean Parnell, Governor

March 11, 2011

MEMORANDUM

FROM: Scott A. Sterling, Supervising Attorney
Office of Elder Fraud & Assistance 
Anchorage, Alaska

TO: Cindy Smith, Office of Senator Hollis French

RE: SB  86 - Changes For Consideration

Sorry this is not in legislative drafting format but following are some 
proposed changes to certain sections of SB 86 concerning (1) how to ensure that 
the adult is always given notice of ex parte proceedings, (2) how to ensure that 
third-parties receive sufficient notice of ex parte orders and (3) a more legally 
sound definition of fiduciary duty. Please note that these and numerous other 
changes will likely be considered and incorporated into the final HJUD HB 150 
CS. For SB 86 purposes these changes are referenced to the sections of that 
bill.

Please let me know if you have any questions.

At page 4, line 21, SB 86 after the sentence ending with the words 
“protective order” add “A third-party filing for an ex parte order under 
this section on behalf of a proposed protected person shall certify to 
the court in writing that a copy of the petition has been actually 
served upon the proposed protected person or the proposed 
protected person’s legal representative or certify the reasons why 
providing such service would cause immediate threat of harm to the 
best interests of the proposed protected person. The court shall 
cause a copy of any order, including any order setting a hearing on 
the application for ex parte relief, to be served upon the proposed
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March 11, 2011 
Ms. Cindy Smith 
Re: SB 86 
Page 2 of 2

protected person or legal representative. A proposed protected 
person filing for ex parte relief under this section either in person or 
through counsel of record is exempt from the requirements of this 
section.

2. At page 5, line 16, SB 86 replace current subsection (f) with the following:
“ (f) A third party who has received actual or legal notice of a 
protective order issued under this section shall comply with that 
order. Actual and legal notice of a protective order issued under this 
section is effective upon the third-party receiving a copy of the order 
by means of delivery, mail or fax transmission at the nearest ^ .
residence or place of business of the third-party. ' (\̂

Actual and legal notice of a protective order issued under this 
section is also effective upon all persons upon that order being 
recorded with the State Recorder.

3. At page 18, line 22, SB 86 replace the existing (18) with:

(18) “ fiduciary duty” means the duty of s(third-party) who stands in a 
position of trust or confidence with another person, including a 
vulnerable adult, to act with due regard for the benefit and interests 
of that person.
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Rachel Levitt, D irector

900 W . 5th Ave., Suite 525 
A nchorage, A laska 
99501
(907) 334-5989 

Telephone 
(907) 375-7788 

Facsim ile

Sean Parnell, Governor

March 9, 2011

MEMORANDUM

FROM: Scott A. Sterling, Supervising Attorney
Office of Elder Fraud & Assistance 
Anchorage, Alaska

TO: Rachel Levitt, Acting Director, OPA

AND TO: HB 150/SB 86 Working Group & Legislative Staff

RE: HB 150/SB 86- Sister States’ Laws
On Ex Parte Protective Orders

Three sister states—California, Oregon and Washington State—permit ex 
parte relief from financial exploitation. Following is a brief summary of each 
state’s applicable statutes and court procedures.

A. California

Question 1: Does California law permit ex parte filings for financial 
protective orders for elders/vulnerable adults?

Answer 1: Yes.

Discussion: California authorizes ex parte protective orders pursuant to 
California Welfare and Institutions Code, §15657.03. Protective orders are 
permitted for any “elder or dependent adult who has suffered abuse, including 
financial abuse. The statute treats financial abuse as a form of domestic 
violence.

Th e  key legal requirem ents or restrictions are:

S T A T E  O F

D EPA R TM EN T OF ADM INISTRATION  
O F F IC E  OF P U B LIC  A D V O C A C Y

O F F I C E  O F  E L D E R  F R A U D  A N D  
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March 9, 2011
Rachel Levitt, Acting Director, OPA
Re: SB 86/HB 150 Sister State Ex Parte Laws
Page 2 of 2

• At the "ex parte" hearing temporary orders may be issued by the 
Court which last until the next "Order to Show Cause" hearing 
which must be held no more than 21 days from the date the order is 
issued.

• No order may be granted on an ex parte basis unless it appears 
from facts shown in the application for the order (or by attached 
affidavit) that "great or irreparable injury would result to the 
applicant before the matter can be heard on notice.

• Absent a showing of exceptional circumstances, the applicant must 
notify all parties no later than 10:00 a.m. of the court day before the 
ex parte appearance.

• The court must act on the ex parte application--either issuing or 
denying the requested order-on the same day the application is 
submitted.

• An appearance by the responding party as a prerequisite to 
granting the requested order. If the responding party (personally or 
through counsel) fails to appear at the hearing (or to file an 
answer/responsive declaration), the requested relief may be 
entered by default. The ex parte order may issue only if the court 
finds that:

■ Reasonable grounds have been asserted to believe there is 
an immediate and present danger of domestic violence 
(which includes financial abuse); and

■ An emergency protective order is necessary to prevent the 
occurrence or reoccurrence of domestic violence (which 
includes financial abuse).

Question 2: Does California law permit third-parties to petition for ex
parte protective order for an elder/vulnerable aduit?

Answer 2: Incapacitated/disabied adults may petition through
third-party representative

Discussion: Petitioners unable to petition in person for ex parte relief due 
to incapacity or disability may, through an attorney or third-party representative, 
move the court to have a guardian ad litem appointed to represent the 
incapacitated/disabled adult for purposes of the ex parte relief petition. If a 
guardian or conservator is already in place for the adult then that person may 
also apply in that capacity.

B. Oregon

Question 1: Does Oregon law permit ex parte filings for financial 
protective orders for elders/vulnerable adults?

Answer 1: Yes.

Discussion: Oregon law allows ex parte protection orders for financial abuse or 
threats of financial abuse of elders and vulnerable adults occurring not more than
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Rachel Levitt, Acting Director, OPA
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Page 2 of 2
180 days prior to the date the petition is filed. Abuse is defined as wrongful 
taking or appropriating money or property of an elder or subjecting the victim to 
threats of such abuse. Third-parties, such as social workers, elder fraud 
investigators, peace officers and direct witnesses may testify in addition to the 
petitioner him or herself.

An ex parte order must be limited to the relief court considers necessary to 
prevent or remedy the wrongful taking or appropriation of the money or property 
of the person. Relief can include: directing the respondent to refrain from 
exercising control over the money or property of the person; requiring the 
respondent to return custody or control of the money or property of the person to 
the person; requiring the respondent to follow the instructions of the guardian or 
conservator of the person; or prohibiting the respondent from transferring the 
money or property of the elderly person or person with a disability to any person 
other than the elderly person or person with a disability.

The ex parte relief is limited to preventing or staying an immediate or 
urgent exploitation or threatened exploitation. If the victim wishes to have a third- 
party gain control and management of the victim’s financial accounts or property 
then the victim may petition for a formal, noticed protective proceeding to 
address the need for expanded or long-term relief.

Question 2: Does Oregon law permit third-parties to petition for ex
parte protective order for an elder/vulnerable adult?

Answer 2: Limited.

Discussion: Oregon law allows the elderly or disabled petitioner to apply 
for relief through a third-party representative including guardian ad litem, 
guardian or conservator. It appears that the victim may not use the ex parte 
procedure to seek relief against the victim’s guardian or conservator—to obtain 
that kind of relief the formal, noticed protective proceeding and/or petition to 
review guardianship/conservatorship is available.

Oregon does address the possibility of a third-party representative 
filing an ex parte petition (“ restraining order” ) on behalf of a victim where 
the victim may not agree that he or she actually needs relief. Thus, if a 
guardian or guardian ad litem files a petition on behalf of an elderly person or a 
person with a disability, the elderly person or person with a disability retains the 
right to be represented by independent counsel; have access to personal 
records; file objections to the restraining order; request a hearing; and present 
evidence and cross-examine witnesses at any hearing. Notice must be 
personally served on the elderly person or person with a disability. Personal 
service must be made not later than 72 hours after the court issues a restraining 
order.
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C. Washington State

Question 1: Does Washington State law permit ex parte filings for 
financial protective orders for elders/vulnerable adults?

Answer 1: Yes.

Discussion: The court may order relief as it deems necessary for the 
protection of the vulnerable adult, including, but not limited to restraining the 
respondent from committing acts of abandonment, abuse, neglect, or financial 
exploitation against the vulnerable adult and requiring an accounting by 
respondent of the disposition of the vulnerable adult's income or other resources.

A petition must be supported by an affidavit made under oath, or a 
declaration signed under penalty of perjury, stating the specific facts and 
circumstances which demonstrate the need for the relief sought.

Washington State law allows the court to issue a “temporary protection 
order” without written notice to either or both the respondent and vulnerable adult 
if it clearly appears from specific facts shown by affidavit or declaration that 
immediate and irreparable injury, loss, or damage would result to the vulnerable 
adult before the respondent and vulnerable adult can be served and heard.

A temporary protection order can also be granted upon satisfactory 
showing to the court that the respondent and vulnerable adult cannot be served 
with notice, what efforts were made to serve them, and the reasons why prior 
notice should not be required.

Question 2: Does Washington State law permit third-parties to
petition for ex parte protective order for an elder/vulnerable adult?

Answer 2: Yes.

Discussion: Washington State law specifically provides that a vulnerable 
adult, or an interested person on behalf of the vulnerable adult, may seek relief 
from financial exploitation, by filing a petition for an order for protection in 
superior court. A petition can be filed by the victim, a legal guardian, a legal 
fiduciary, the Department of Social and Health Services, or, as stated, an 
“interested person” on behalf of a vulnerable adult. The petition must explain why 
the petitioner qualifies as an interested person.

Where the elder/vulnerable adult is not him or herself the petitioner then 
the elder/vulnerable adult must be provided with notice of the petition. The notice 
form must include language explaining to the vulnerable adult the purpose and 
nature of the petition and that the vulnerable adult has the right to participate in 
the hearing and to either support or object to the petition.
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Washington State law also specifically permits the Department of Social 
and Health Services to seek protective relief from abuse, including financial 
abuse, for a vulnerable adult, who lacks capacity.

Washington State law includes safeguard provisions when the petitioner is 
not the vulnerable adult him or herself. When a petition is filed by a third-party 
notice of the petition and hearing must be personally served upon the vulnerable 
adult not later than six days before the hearing along with the standard notice 
form.

The vulnerable adult for whom protection is sought may advise the court 
at the hearing that he or she does not want all or part of the protection sought in 
the petition. The court may dismiss the petition or the provisions that the 
vulnerable adult objects to and any protection order issued or the court may take 
additional testimony or evidence, or order additional evidentiary hearings to 
determine whether the vulnerable adult is unable, due to incapacity, undue 
influence, or duress, to protect his or her person or estate in connection with the 
issues raised in the petition or order. If an additional evidentiary hearing is order 
the court may issue a temporary order for protection of the vulnerable adult 
pending a decision after the evidentiary hearing.

Please let me know if you have any questions.

Scott A. Sterling 
Asst. Public Advocate
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CAUTION: R ead the explanation o f  this chart before re ly ing upon  the chart. Y ou can find the explanation  online at
http://ww TV .abanet.org/aging/about/elderabuse.shtm l.

STATE CONTEXT STATUTORY PROVISION(S) AND CITATION(S)
Hawaii For the purpose o f  this part, ‘financial and econom ic exp lo ita tion’ m eans the wrongful or negligent

personal property. ‘F inancial and econom ic exp lo itation’ can include but is no t lim ited  to: (A)
Breaches o f  fiduciary relationships such as the m isuse o f  a pow er o f  attorney or the abuse o f
guardianship privileges, resulting in the unauthorized appropriation, sale, o r transfer o f  property;
(B) T he unauthorized taking o f  personal assets; (C) T he m isappropriation , m isuse, or transfer o f

■
or negligent failure to  effectively use a dependent adult's incom e and assets for the necessities
required for the person 's support and m aintenance. The exploitations m ay involve coercion,

■
Stat § 346-222(7.1 ■ V

Iow a Financial
Physical

E xplo itation  o f  a dependent adult w hich  m eans the act or process o f  taking un fa ir advantage o f  a 
dependent adult or the adult's physical or financial resources for one's ow n personal or pecun iary  
profit, w ithout the inform ed consent o f  the dependent adult, including theft, b y  the use  o f  undue 
influence, harassm ent, duress, deception, false representation , or false pretenses. Iow a C ode Ann. 
§ 235B .2(5)(l)(c )

K ansas 1 'inancial
-

'Exploitation ' m eans m isappropriation o f  an adult's property  or intentionally  taking unfa ir
■

advantage by  the use o f  undue influence, coercion, harassm ent, duress, deception, false 
representation or false pretense by a  caretaker or another person. K an. Slat. Ann. § 39-1430(d)

M assachusetts (EPS)
M ass. Gen. Law s A nn. ch. 19A, 

§§ 1 4 - 2 6  (a p p lic a b le  to  p e rso n s  
w ho a re  60  o r  o lder)

Financial ‘F inancial exp lo itation’, an  act or om ission b y  another person, w hich  causes a substantial m onetary  
or p roperty  loss to  an  elderly  person, or causes a  substantial m onetary  or p roperty  gain  to  the o ther 
person, w hich gain w ould  otherw ise benefit the elderly  person  b u t fo r the act or om ission  o f  such 
other person; provided, how ever, tha t such an act or om ission shall no t be  construed as financial 
exploitation i f  the elderly  person has know ingly  consented to  such act o r om ission  unless such 
consent is a  consequence o f  m isrepresentation, undue influence, coercion o r th reat o f  force b y  
such other person; and, provided  further, that financial explo itation  shall no t be  construed to

1
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STATE CONTEXT STATUTORY PROVISION(S) AND CITATION(S)
interfere w ith  or prohib it a bona fide gift b y  an  elderly  person  or to apply  to  any  act o r p ractice  in 
the conduct o f  any  trade or com m erce declared unlaw ful b y  section tw o o f  chapter n inety-three A. 
M ass. Gen. Law s Ann. ch. 19A, § 14

u n n i ^ t t i i i

For purposes o f  this section, a vulnerable adult is not abused fo r the sole reason that the vulnerable 
lu iu lt .  who i> not im paired in judgmenL or capacity by m ental oi em otional dy-dunciim i >>r u n d u e  
In f lu e n c e , engage.-* in conscn-uul -*e\iial conl.ici vutlr \ \ ) a peiMin. iiivliidiirj a f.iciliiy *!iill 
person, w hen a consensual sexual personal relationship existed  p rio r to the caregiving relationship: 
o r (2) a personal care attendant, regardless o f  w hether the consensual sexual personal relationship

...■':'%|C,3 ,;-i;';-! / /'>' '; VA= A "' ";:'!'~ -"' ', '-' '' '

v  ' ^ v  - ^  ‘*k ' ';X 5r*Jv%>; '\v -X; '-5i

pp  ' :p5p:pp':p-:L.;-.p^;pp;

iiiiii

‘Financial exp lo itation’ m eans: ...
(b) In the absence o f  legal authority  a person:
( I )  w illfully  uses, w ithholds, or d isposes o f  funds o r property  o f  a vulnerable adult;
12) obtains for the actor o r another the perform ance o f  sendees by  a third person fo r the 
wrongful p ro fit or advantage o f  the actor o r another to the detrim ent o f  the vulnerable adult;
(3) acquires possession or control of, or an interest in, funds or property  o f  a vulnerable adult 
through the use o f  undue influence, harassm ent, duress, deception, or fraud; or 

■ 4 ) force.--, compel*-, cocilc*.. oi entices a \u liie rab lc  adult against the \ uliici.ibL ad u li'i v. ill 
to perform  services fo r  the pro fit or advantage o f  another. M inn. Stat. A nn. § 626.5572, Subd. 9(b)

jSplllflllplll p ;' f|plllli||llll ' |Sppp|lliP|lSiiifl ■

\v  - '- ' ' s'''.!'< i - 'v;;.\-';,5P v\ a'.''/'.̂  f e ^ ' , ' ' ' v V v'  ̂ v ' s '

Sexual

«*' ' s -' ' ' ' -, \' '*

l ie )  I-or-purposes o f  ihis section, a vulnerable adult l * .  noi neglected for die -.ole i -c m m . i i  that 
(3) the vulnerable adult, w ho is not im paired in judgm en t or capacity  by m ental or em otional 
dysfunction  o r undue influence, engages in sexual contact w ith:
(i) a person including a facility  s ta ff  person w hen a consensual sexual personal relationship  
existed p rior to the caregiving relationship; or

B i ) a p e r e  attniidanh reg?trdiess o f  w hether the consensual sexual personal 
relationship  existed prior to the caregiving relationship. M inn. Stat. Ann. § 626.5572, Subd. 1 7(c)

M ontana Financial ‘E xp lo ita tion’ m eans:
(a) the unreasonable use o f  an  o lder person  or a  person  w ith  a developm ental d isab ility  o r o f  a 
pow er o f  attorney, conservatorship, o r guardianship w ith  regard  to  an  older person  or a person  w ith  
a  developm ental d isability  in  order to obtain control o f  or to  divert to the advantage o f  another the 
ow nership, use, benefit, or possession  o f  o r in terest in  the person 's m oney, assets, o r p roperty  b y  
m eans o f  deception, duress, m enace, fraud, undue influence, or in tim idation  w ith  the in ten t or 
resu lt o f  perm anently  depriv ing the o lder person  or person  w ith  a developm ental d isab ility  o f  the

2



STATE CONTEXT STATUTORY PROVISION(S) AND CITATION(S)
ow nership, use, benefit, or possession  o f  or in terest in  the person 's m oney, assets, o r property;
(b) an act taken b y  a  person  w ho has the trust and confidence o f  an  o lder person  o r a person  w ith  a 
developm ental d isab ility  to obtain control o f  or to d ivert to  the advantage o f  another the ow nership, 
use, benefit, or possession  o f  or in terest in  the person 's m oney, assets, or p roperty  b y  m eans o f  
deception, duress, m enace, fraud, undue influence, or in tim idation  w ith  the in ten t or resu lt o f  
perm anently  depriv ing the o lder person  or person  w ith  a developm ental d isab ility  o f  the 
ow nership, use, benefit, or possession o f  or in terest in  the person 's m oney, assets, o r property ;
(c) the unreasonable use o f  an older person  or a person  w ith  a developm ental d isab ility  o r o f  a 
pow er o f  attorney, conservatorship, or guardianship w ith  regard  to  an  o lder person  or a  person  w ith  
a developm ental d isability  done in  the course o f  an  offer o r sale o f  insurance o r securities in  order 
to  obtain  control o f  or to divert to the advantage o f  another the ow nership, use, benefit, or 
possession  o f  the person 's m oney, assets, or p roperty  b y  m eans o f  deception, duress, m enace, 
fraud, undue influence, or in tim idation w ith  the in tent o r resu lt o f  perm anen tly  depriv ing  the o lder 
person  or person  w ith  a developm ental d isability  o f  the ow nership, use, benefit, or possession  o f  
the person 's m oney, assets, or property. M ont. Code A nn. § 52-3-803(3)

N ebraska 1 tnanetal E xploitation shall m ean the taking o f  property  o f  vulnerable adult by  m eans o f  undue influence, 
breach o f  a fiduciary relationship, deception, or extortion or b y  any unlaw ful m eans. N eb. Rev.

N evada Financial ‘E xp lo ita tion’ m eans any  act taken b y  a  person  w ho has the trust and confidence o f  an  o lder person  
or a  vulnerable person  or any use  o f  the pow er o f  attorney or guardianship  o f  an o lder person  o r a 
vulnerable person  to:
(a) O btain  control, through deception, in tim idation or undue influence, over the o lder p e rso n ’s or 
vulnerable perso n ’s m oney, assets or p roperty  w ith  the in ten tion  o f  perm anen tly  depriv ing  the 
older person  or vu lnerable person o f  the ow nership, use, benefit or possession  o f  h is m oney, assets 
or property; or
(b) C onvert m oney, assets or p roperty  o f  the o lder person  or vu lnerable person  w ith  the in ten tion  
o f  perm anently  depriv ing the o lder person  or vulnerable person  o f  the ow nership , use, benefit or 
possession  o f  his m oney, assets or property.
A s used  in  this subsection, ‘undue influence’ does not include the norm al influence that one 
m em ber o f  a fam ily  has over another. N ev. Rev. Stat. Ann. § 200.5092(2)

N ew  J 1 iiiain’ial ‘I xp lo ita tio if m oans the illegal use o f  an incapacitated  adult's person o r properly lor another 
person's profit or advantage, or the breach o f  a fiduciary re lationship  through the use o f  a person or 

1  person's property for any purpose not m the proper and lawful execution o f  a trust, including, hut 
no t lim ited to, situations w here a person obtains m oney, property , or services from an incapacitated 
adult through the use o f  undue influence, harassm ent, duress, deception, or fraud. N .H . Rev. Stat.

3



STATE CONTEXT STATUTORY PROVISION(S) AND CITATION(S)
N orth  D akota Financial ‘F inancial exp lo itation’ m eans the tak ing  or m isuse o f  p roperty  or resources o f  a  vu lnerab le  adult 

by  m eans o f  undue influence, breach o f  a fiduciary  relationship , deception, harassm ent, crim inal 
coercion, theft, or o ther unlaw ful or im proper m eans. N .D . Cent. C ode § 50-25.2-01(7)

O klahom a a J M || "Exploitation" or 'ex p lo it ' mean-, .m imiu-u or im proper use o f il ie  resources o f  a w iliiciablc adult 
for the profit or advantage, pecuniary or o therw ise, o f  a person o ther than the vulnerable adult 
lim an'll the use o f  u n d u e  in fluence, eoeieion. harassm ent, duie.ss. deception, false icpieseni.ilion  
o ' lalsv. p u i .n s ^  O U a Slat \n n  tit D \  . 11»-111 '  i111

R hode Island Financial ‘E xp lo ita tion’ m eans an  act or p rocess o f  taking pecun iary  advantage o f  an  elderly  person  b y  use 
o f  undue Influence, harassm ent, duress, deception, false representa tion  or false pretenses. R.I. 
Gen. Law s § 42-66-4.1(3)

South C aio lu ia 1 inaiicial

ililll st|§§ 111 I iiiliiiiliiili

(3) ‘1 \p lo il iiion m eans (a) causing or requiring a u iln e iab le  adult to engage m a. l . ,  it oi labor 
wlueli is lm piopci. uul.iw iul, m against the icu*oiiablc and i.n.x.ial > -di,- >>l :h. . uli: m e-h adult 
Exploitation does n o t include requiring  a vulnerable adult to partic ipate in an activ ity  or labor 

jjvliich is a part o f  a w ritten plan o f  care or w hich is prescribed or iiiilluiri/.ed by a licensed 
physician attending the patient; (b) an  im proper, un law ful, or unauthorized  use o f  the funds, assets, 
property, pow er o f  attorney, guardianship, or conservatorship o f  a vulnerable adult by a person for 
the profit or advantage o f  that person or another person; or (c ) causing a vulnerable adult to 
purchase goods o r services for the profit or advantage o f  the seller or another person through: (i) 
undue influence, (ii) harassm ent, (iii) duress, (iv) force, (v) coercion, or (vi) sw indling by 
overreaching, cheating, or defrauding the vulnerable adu lt through cunning arts o r devices that 
delude the u iln e rab le  adult and cause him  to lose m oney o r o ther property. S (  . ( o d e  \n u  o -1{

U tah G eneral ‘U ndue influence’ occurs w hen a  person  uses the person 's role, relationship , or pow er to exploit, 
o r know ingly  assist or cause another to  exploit, the trust, dependency, or fear o f  a vu lnerab le adult, 
or u ses the person 's role, relationship, or pow er to gain control deceptively  over the decision  
m aking o f  the vulnerable adult. U tah  C ode Ann. § 62A -3-301(24)
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V erm ont

, XV'Y'-'a')

>''T \V'V v' ''^5 0'

1 m anual

:

■|-.\ploitaliori‘ m eans'
I \ )  W ill Hilly using, w ithholding. I runs 1 erring or disposing o lT im d- nr p io p e m  ol a \ n l n e r a h l j p ^  
adult w ithout or in excess o f  legal au llio n u  for the w roiiglul prolii oi adxaniauc ol'anoilier.
(B) A cquiring possession or control o f  or an interest in funds or property  o f  a vulnerable adult 
th iough the use o f  u n d u e  in fluence. harassm ent. du ie-s . oi li.md
(C) The act o f  forcing or com pelling a vulnerable adult against h is or her will to perform  services
for the p ro fit or advantage o f  another:
(D ) Any sexual activ ity  with a \u ln erah le  adult w hen the vulnerable adult does not consent or 
when the actor know s or should know that the \ ulncrablc adult is incapable ol rcsisiin:: oi 
declining eon ■.cm io the -evii.il ae ii ' u> diiv. io ago o r d isa lu lil\ oi due to fear o f  retribution or 
hardship, w hether or not the actor has actual know ledge o f  vulnerable status. Vt. Stat. Ann. tit. 33.

I  6902(6)
W ashington G eneral ‘E xp lo ita tion’ m eans an  act o f  forcing, com pelling, or exerting undue influence over a  vulnerable 

adult causing the vulnerable adult to  act in  a w ay  tha t is inconsisten t w ith  re levant past behavior, or 
causing the vulnerable adult to  perform  services for the benefit o f  another. W ash. R ev. C ode Ann.
§ 74.34.020(2)(d)

W yom

.

... "f o ''-'-fv '

(E x p lo ita tio n ' m eans die reckless or intentional a el taken h \ an> person, oi an \ use ol the powei o f  
a tto in e \ eo n sen a lo rsh ip  or guardianship o f  a \ u lneiahle adult, io ( Aj obtain eontio l th iough  
deception, harassm ent, intim idation or undue influence over the vulnerable adult's m oney, assets 
or p roperty  w ith the intention o f  perm anently  or tem porarily depriv ing  the vulnerable adult o f  the 
o ” ii.-i-Iiim u-c k  lii pos-cs «iiiii ol In- nioiK1. i-sels o rp io p e i l \ .  W \o  M.u \m i u 
]()2(a)(ix)

1 The views expressed herein have not been approved by the House of Delegates or the Board of Governors of the American Bar Association and, accordingly, should not be 
construed as representing the policy of the American Bar Association.
2 This document was completed for the National Center on Elder Abuse and supported in part by a grant, No. 90AM2792, from the Administration on Aging, U.S. Department of 
Health and Human Services. Grantees undertaking projects under government sponsorship are encouraged to express freely their findings and conclusions. Therefore, points of 
view or opinions do not necessarily represent official Administration on Aging policy.
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Office of the Long Term  C are Om budsm an

3745 Community Park Loop. Suite 200 
Anchorage AK 99508 
Phone (907) 334-4480 
Fax (907) 334-4486

S E A N  P A R N E L L , G O V E R N O R

February 18,2011

Senators French, Wielechowski, Paskvan, McGuire, and Coghill 
Alaska State 27th Legislature 
State Capitol 
Juneau, AK

Re: SB 86 “Protection o f vulnerable adults”

Dear Senators:

The Office of the Long Term Care Ombudsman investigates and resolves complaints made by, or on 
behalf of, older Alaskans in long term care facilities. In the first seven months of FY 2011, our office 
received 13 complaints alleging financial exploitation of seniors in assisted living or nursing homes. 
These cases can involve a family member or caregiver

• exerting undue influence over a senior’s decision-making to access bank accounts.
• charging the senior for services and goods he or she did not receive.
• failing to provide a senior with needed care, so as to save the “family” inheritance, or
• forcing a senior to sign over deeds on houses or land.

While 13 cases may not seem significant, even a few instances of exploitation of seniors can lead to 
hundreds of thousands o f dollars in lost assets.

The frustrating thing about these cases is that the exploitation happens so quickly that the State cannot 
step in fast enough to preserve the seniors’ assets. Not only is it wrong for seniors to be taken 
advantage of in this way, but once the seniors’ assets are gone, Medicaid or General Relief pick up the 
cost of the care. The State is essentially footing the bill for these losses.

I support SB 86, especially the provisions for financial protective orders, emergency conservatorships, 
and the addition of “undue influence” as a reportable harm. I hope you will give your support to this 
bill and protect our older Alaskans from financial predators.

Sincerely,

^ 1 - ^ - ------

Diana Weber, MS
State of Alaska Long Term Care Ombudsman 
3745 Community Park Loop, Suite 200 
Anchorage, AK 99508

S T A T E  O F  A L A S K A

DEPARTMENT OF REVENUE
Alaska Mental Health /

Trust Authority /


