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IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SEVENTH LEGISLATURE - FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE
Offered:
Referred:
Sponsor(s): SENATOR MCGUIRE BY REQUEST

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to liability of certain limited liability organizations holding liquor 

licenses; and relating to accidents involving the vehicle of a person under the influence 

of alcoholic beverages."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 04.21.035 is amended to read:

Sec. 04.21.035. Responsibility of partners of a limited liability partnership  

or foreign limited liability partnersh ip  [ORGANIZATION MEMBERS].

Notwithstanding any other provision o f  [AS 10.50 OR] AS 32.06, a p artner 

[MEMBER] o f a limited liability partnersh ip  or a foreign limited liability 

partnership  [ORGANIZATION] holding a license under this title is not relieved o f 

the obligation or the liability otherwise imposed upon a holder o f a liquor license 

under this title solely because the license is held by a limited liability partnership  or 

a foreign limited liability partnership  [ORGANIZATION],

* Sec. 2. AS 09.65 is amended by adding a new section to read:
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Sec. 09.65.315. Damages resulting from driving the vehicle of a person 

under the influence of an alcoholic beverage, (a) A person is not liable beyond the 

limits o f any applicable insurance policy purchased by or on behalf o f the owner o f the 

vehicle, or the taxicab or limousine company or the company's owner, agents, or 

employees, for damages resulting from a motor vehicle accident if  the person was 

driving a vehicle involved in the accident and

(1) before the accident, started driving the vehicle involved in the 

accident from or near licensed premises;

(2) is, at the time o f the accident, a person employed in the course and 

scope o f employment to or under contract to drive a taxicab or limousine, a taxicab or 

limousine owner, a holder o f a taxicab or limousine permit issued by a municipality, 

or an owner or employee o f a company that dispatches taxicabs or limousines;

(3) was not under the influence o f  an alcoholic beverage, inhalant, or 

controlled substance at the time o f the accident;

(4) was driving the vehicle to the motor vehicle owner's residence or 

designated residential location at the request o f the motor vehicle owner or operator or 

a law enforcement officer; and

(5) was driving the vehicle because the motor vehicle owner or 

operator was under the influence o f an alcoholic beverage or reasonably believed to be 

under the influence o f an alcoholic beverage.

(b) A person licensed under AS 04.11.080 - 04.11.255, or an agent or 

employee o f the person, is not liable for damages resulting from a motor vehicle 

accident described under (a) o f this section. A person or entity that participates in 

making arrangements for transportation o f a vehicle under (a) o f this section is not 

liable for damages resulting from a motor vehicle accident described in (a) o f this 

section.

(c) This section does not

(1) preclude liability for civil damages as a result o f gross negligence 

or reckless or intentional misconduct;

(2) limit the ability o f a person to recover damages under any 

applicable uninsured or underinsured motor vehicle insurance coverage; or
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(3) limit the ability o f a person to recover damages under any 

applicable liability insurance coverage purchased by or on behalf o f the person being 

transported under (a) o f  this section.

(d) A motor vehicle owner is considered to have given consent to another 

person to drive the owner's motor vehicle if  the other person is involved in an accident 

and the provisions o f (a) of this section apply to the other person.

(e) In this section,

(1) "controlled substance" has the meaning given in AS 28.33.190;

(2) "inhalant" has the meaning given to the phrase "hazardous volatile 

material or substance" in AS 47.37.270;

(3) "licensed premises" has the meaning given in AS 04.21.080.

* Sec. 3. The uncodified law o f the State o f Alaska is amended by adding a new section to 

read:

APPLICABILITY. Section 2 o f this Act applies to a civil action that accrues on or 

after the effective date o f this Act.
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4/4/11

OFFERED IN THE SEN A TE BY SENATOR PASKVAN

TO: CSSB 78( ), Draft Version "B"

1 Page 2, line 4, following the first occurrence of "vehicle":

2 Insert ", or the taxicab or limousine company or the company's owner, agents, or

3 employees,"
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Sec. 28.20.010 Declaration of Purpose. The legislature is concerned over the rising toll of motor vehicle 
accidents and the suffering and loss inflicted by them. The legislature determines that it is a matter of 
grave concern that motorists be financially responsible for their negligent acts so that innocent victims 
of motor vehicle accidents may be recompensed for the injury and financial loss inflicted upon them.
The legislature finds and declares that the public interest can best be served by the requirements that 
the operator of a motor vehicle involved in an accident respond for damages and show proof of financial 
ability to respond for damages in future accidents as a prerequisite to the person's exercise o f the 
privilege o f operating a motor vehicle in the state.



A L A S K A  S T A T E  L E G I S L A T U R E

Session 
State Capitol Building, Room 125 

Juneau, Alaska 99801-1182 
Phone (907) 465-2995 
Fax (907) 465-6592

In te r im  
716 West Fourth Avenue, Suite 430 

Anchorage, Alaska 99501 
Phone (907) 269-0250 
Fax (907) 269-0249

S tatistics

In 2008 in Anchorage there were 2,777 DUI arrests, out of this amount 453 resulted in 
accidents. In 2008 there were 16 total fatalities of which 8 resulted in an alcohol related 
fatality.

In 2008, Alaska experienced 62 fatalities of which 17 resulted in alcohol related fatal 
crashes.

In 2009, in Anchorage there were 2,604 DUI arrests of which 324 had resulted in 
accidents.

According to the Anchorage Police Department, in 2009 there were 17 fatal accidents of 
which 7 were alcohol related. This number is down from 2008 by 4% and our plan is to 
continue to assist our police department in taking this percentage down every year. Not 
everyone will participate in the program, but we hope that with every ride taken a life 
could be saved.

In 2009, Alaska experienced 64 fatalities of which 20 were alcohol related crashes.

Senate Finance Committee 
Senate Resources Committee 
Senate Judiciary Committee 

Senate Special Committee on World Trade, 
Technology, and Innovations

Member

S E N A T O R  L E S I L  M C G U I R E
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About the program - “Off the Road” is a unique program because we can provide a safe mode of 
transportation for the patron and their vehicle. There are other programs in Alaska but they will 
not compare to the “Off the Road”. This service can be requested by the patron or by the 
determination o f  the on premise liquor licensed establishment to limit liabilities and to protect 
the general public.

Although we try to encourage those who choose to drink alcohol to do so responsibly, we 
recognize that some people are going to choose to drink to the point o f intoxication. Even those 
who make provisions for alternative rides may have those plans thwarted — a designated driver 
may lapse into drinking, a bus may be missed, and so forth. The programs administrators assume 
that it is the nature o f safety nets to catch more than the minimum. With the philosophy that it is 
better to accept some limited amount o f abuse (such as using the service when other sage ways 
home may exist) rather than risk excluding any legitimate use, servers are instructed never to 
turn down an O f f  th e R o a d  request. O u r th in k in g  is th a t the r is k  o f  d en y in g  a  le g itim a te  r id e  f a r  
o u tw e ig h s  the r isk  o f  a llo w in g  a  c e r ta in  a m o u n t o f  a b u se .

Everyone, regardless o f  socio-economic level, is a potential victim o f a drunk driver. Therefore 
everyone in our community will benefit from this program -  not only the potential drunk driver, 
but also every person who may be a victim o f that drunk driver. Another basic principal o f the 
program is to remove all physical and psychological barriers to its use. The ride home is 
completely free and confidential. Since the program started in 2005, there have not been any 
accidents proving that it is safer to have a sober professional licensed chauffeur transport 
the patron’s vehicle home by not taking the risk of having the patron drive their vehicle.

The information required on the O f f  th e R o a d  voucher is minimal but necessary for responsible 
operation o f  the program. The person initiating the call for the ride must complete basic 
information on the voucher such as the date and time, establishment name, location o f the rides 
origination, the authorizing person’s name and signature, the full name o f the rider and the exact 
destination. The safe ride driver will ask the patron if  they are covered with insurance or if  they 
have insurance; the drivers will complete the driver’s information part o f the voucher. The 
remaining voucher information will be completed by the personnel at the participating 
establishments. Vouchers must be completely filled out.

A N C H O R A G E
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In 2008 in Anchorage there were 2,777 DUI arrests out o f this amount 453 resulted in accidents. 
In 2008 there were 16 total fatalities o f which 8 resulted in an alcohol related fatality.

In 2008, Alaska experienced 62 fatalities o f which 17 resulted in alcohol related fatal crashes.

In 2009, in Anchorage there were 2,604 DUI arrests o f which 324 resulted in accidents. In 2009 
there were 17 fatal accidents o f which 7 were alcohol related. According to the Anchorage Police 
Department this number is down from 2008 by 4% and our plan is to continue to assist our police 
department in taking this percentage down every year. Not everyone will participate in the 
program, but we hope that with every ride taken a life could be saved.

In 2009, Alaska experienced 64 fatalities o f which 20 resulted in alcohol related crashes.
In collaboration with the Anchorage Police Department and the Alaska Highway Safety Office 
ultimately would help reduce the amount o f alcohol related fatalities by finding new and strategic 
measures to fight against impaired driving in general. We would like to see alcohol related DUI’s 
reduced 1% by the end o f 2010 and as of this writing, we can say that alcohol related accidents 
reduced by 4%. According to the Anchorage Police Department alcohol is no longer the main 
reason for DUI arrests. DUI arrests have increased because the amount o f drug use (prescription 
and illegal) is on the rise in youth as well as adults. Even enough cough syrup while operating a 
vehicle can be classified as a DUI. We strongly believe through the power o f education, we can 
help our citizens make the right choice. Conducting program awareness classes in the military 
bases will help partner our efforts in reducing drunken driving.

The overall result would be a reduction o f drunk drivers which will benefit the community at 
large.

According to the Alaska Highway Safety Office in the State o f  Alaska in 2008, 17 out o f 62 
fatalities were alcohol related for a rate o f 31%. Our motto “one ride taken can result in one life 
saved”.

Currently there are 63 participating establishments. Since 2005 when the program began, over 
821 individual rides have taken place and over 2379 vouchers have been sold.

Although the safe ride is free to the patron, program participants purchase ten vouchers at time at 
$ 10 each to support the program. Not all establishments use the vouchers for the complete safe 
ride; some establishment s use the vouchers when a patron is in need o f a ride home without a 
vehicle; the only down side is that the voucher is used but not counted as an “off the road” ride.

In order to be able to maintain a ridership level that is not abused or under-utilized vouchers are 
assigned as they are purchased to each individual establishment. Vouchers are recorded on a 
spreadsheet as they are used and returned to us by the safe ride company. The patrons’ 
information is confidential and kept for informational purpose only.
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Session 
State Capitol Building, Room 125 

Juneau, Alaska 99801-1182 
Phone (907) 465-2995 
Fax (907) 465-6592

In te r im  
716 West Fourth Avenue, Suite 430 

Anchorage, Alaska 99501 
Phone (907) 269-0250 
Fax (907) 269-0249

Senate Finance Committee 
Senate Resources Committee 
Senate Judiciary Committee 

Senate Special Committee on World 
Technology, and Innovations

Member

S E N A T O R  L E S I L  M C G U I R E

SPONSOR STATEMENT 
CS SENATE BILL NO. 78

Senate Bill 78 com prises o f two sections. The first seeks to  tre a t m em bers of lim ited  liability 
com panies (“LLC”) in  the  sam e m an n er as shareholders of corporations for liability purposes 
u n d er A laska liquor laws. I t  seeks to  reflect the  fact th a t LLC’s are m ore sim ilar to  and  used  in 
th e  business w orld as alternatives to  corporations and  are less com m only used  as alternatives to  
sole p rop rie to rsh ips o r general partnersh ips, w hich pass on general liability to  th e ir owners. As 
it is curren tly  w ritten , AS 04.21.035 provides th a t a m em ber of a lim ited  liability com pany 
(“LLC”) o r  a p a rtn e r o f a lim ited  liability p artn ersh ip  th a t holds a license u n d er T itle 4, 
governing alcoholic beverages, is n o t relieved o f the liability im posed upon  a liquor license 
ho lder solely because the  license is held  by  a LLC or a  lim ited  liability partnersh ip .

However, businesses have recognized the g reater flexibility in  in terna l governance m atters 
afforded by th e  LLC stru c tu re  an d  have increasingly tu rn ed  to  LLC’s as a p referred  form  of en tity  
for doing business. B usinesses consciously choose LLC’s to  have g reater m anagem ent and 
efficiency w ithou t sacrificing th e  lim ited  liability  p ro tection  from  business creditors afforded to 
ow ners of corporations. T herefore SB 78 seeks to  provide equal trea tm en t to  LLCs in  the  liquor 
liability context as th ey  are trea ted  in  the business w orld generally.

The com m ittee substitu te  adds two sections w hich sim ply provide a lim itation  of liability for a 
taxi or lim ousine driver who gets in  an  accident w hile driving ano th er perso n ’s vehicle from  a 
licensed prem ise. These sections w ere originally passed in  2004 by a vote of 39-0 in  the  H ouse 
and  20-0 in  th e  Senate b u t h ad  a sunset date  o f 2007, a fact th a t  was overlooked. This language 
w ould correct th a t oversight and  the CS language m irro rs the  original legislation.

Everyone is a po ten tia l v ictim  o f a d runk  driver. Therefore everyone will benefit from  this 
p rog ram  -  no t only th e  po ten tial d ru n k  driver, b u t also every person  who m ay be a v ictim  of th a t 
d runk  driver. A nother basic  p rincipal of th e  p rogram  is to  rem ove all physical and  psychological 
barrie rs  to  its use. The ride hom e is com pletely free to  the  intoxicated  person  and  confidential.

T here are 63 partic ipating  estab lishm ents in  th e  A nchorage Bowl. Since 2005 w hen the 
p rogram  began, over 821 individual rides have taken  place and  over 2379 vouchers have been 
sold.
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Sum m ary o f  Changes 
B etw een  SB 7 8 \M  and CS for  SB 7 8 \B

This document is an identification of the changes between W.O. 27-LS0282\M  and 
W.O. 27-LS0282\B .

The CS fo r  SB 2 2  ad d s n ew  lan gu age  in  th e  t it le  o f  SB 7 8 . It adds and relating 
to accidents involving the vehicle of a person under the influence of alcoholic 
beverages.”

The CS add s S ectio n  2 , which adds a new section to AS 09.65 that relates to damages 
resulting from driving the vehicle of a person under the influence of an alcoholic 
beverage. Section 09.65.315 (a) gives five conditions under which a person is not liable 
beyond the limits of any applicable insurance policy purchased by or on behalf of the 
owner of the vehicle for damages resulting from a motor vehicle accident.

Section 09.65.315 (b) states that the taxicab company, drivers and the person who makes 
arrangements for transportation are not liable for damages resulting from a motor 
vehicle accident if they meet described under Section 09.65.315 (a).

Section 09.65.315 (c) outlines that this statute would not preclude liability for civil 
damages in cases o f gross negligence, reckless or intentional misconduct. It also does 
not limit the ability of a person to recover damages under any applicable uninsured or 
underinsured motor vehicle insurance coverage or under any applicable liability 
insurance coverage purchased by or on behalf o f the person being transported.

Section 09.65.315 (d) defines what is considered consent to another person to drive the 
owner’s motor vehicle.

Section 09.65.315 (e) points to where the definitions of “controlled substance”,
“inhalant” and “licensed premises” can be found in Alaska Statutes.

The CS adds S ectio n  3 , which dictates that Section 2 applies to a civil action that 
accrues on or after the effective date o f this Act.
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CS FOR SENATE BILL NO. 78( )

IN TH E LEG ISLA TU R E OF THE STATE OF A LA SK A  

TW EN TY -SEV EN TH  LEG ISLA TU R E - FIR ST SESSIO N

BY
Offered:Referred:
Sponsor(s): SENATOR MCGUIRE BY REQUEST

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to liability of certain limited liability organizations holding liquor 

licenses; and relating to accidents involving the vehicle of a person under the influence 

of alcoholic beverages."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 04.21.035 is am ended to read:

Sec. 04.21.035. Responsibility of partners of a limited liability partnership 

or foreign limited liability partnership [ORGANIZATION MEMBERS].

N otw ithstanding any other provision o f  [AS 10.50 OR] AS 32.06, a partner 

[M EM BER] o f  a lim ited liability partnership or a foreign limited liability 

partnership [O R G A NIZATION] holding a license under this title is not relieved o f  

the obligation or the liability otherw ise im posed upon a holder o f  a liquor license 

under this title solely because the license is held by a lim ited liability partnership or 

a foreign limited liability partnership [O RGA NIZATION].

* Sec. 2. AS 09.65 is am ended by adding a new  section to read:

-1 -
New Text Underlined [DELETED TEXT BRACKETED]

CSSB 78( )



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

WORK D R A F T WORK D R A FT 27-LS0282\B

Sec. 09.65.315. Damages resulting from driving the vehicle of a person 

under the influence of an alcoholic beverage, (a) A person is not liable beyond the 

lim its o f any applicable insurance policy purchased by or on behalf o f the owner o f the 

vehicle for damages resulting from a motor vehicle accident i f  the person was driving 

a vehicle involved in the accident and

(1) before the accident, started driving the vehicle involved in the 

accident from or near licensed premises;

(2) is, at the time o f the accident, a person employed in the course and 

scope o f  employment to or under contract to drive a taxicab or limousine, a taxicab or 

limousine owner, a holder o f a taxicab or limousine permit issued by a municipality, 

or an owner or employee o f a company that dispatches taxicabs or limousines;

(3) was not under the influence o f an alcoholic beverage, inhalant, or 

controlled substance at the time o f the accident;

(4) was driving the vehicle to the motor vehicle owner's residence or 

designated residential location at the request o f the motor vehicle owner or operator or 

a law enforcement officer; and

(5) was driving the vehicle because the motor vehicle owner or 

operator was under the influence o f an alcoholic beverage or reasonably believed to be 

under the influence o f an alcoholic beverage.

(b) A  person licensed under AS 04.11.080 - 04.11.255, or an agent or 

employee o f  the person, is not liable for damages resulting from a motor vehicle 

accident described under (a) o f this section. A  person or entity that participates in 

making arrangements for transportation o f a vehicle under (a) o f this section is not 

liable for damages resulting from a motor vehicle accident described in (a) o f this 

section.

(c) This section does not

(1) preclude liab ility  for c iv il damages as a result o f  gross negligence 

or reckless or intentional misconduct;

(2) lim it the ability o f a person to recover damages under any 

applicable uninsured or underinsured motor vehicle insurance coverage; or

(3) lim it the ability o f a person to recover damages under any

CSSB 78( ) -2-
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applicable liability insurance coverage purchased by or on behalf of the person being 

transported under (a) of this section.

(d) A motor vehicle owner is considered to have given consent to another 

person to drive the owner's motor vehicle if the other person is involved in an accident 

and the provisions of (a) of this section apply to the other person.

(e) In this section,

(1) "controlled substance" has the meaning given in AS 28.33.190;

(2) "inhalant" has the meaning given to the phrase "hazardous volatile 

material or substance" in AS 47.37.270;

(3) "licensed premises" has the meaning given in AS 04.21.080.

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

APPLICABILITY. Section 2 of this Act applies to a civil action that accrues on or 

after the effective date of this Act.
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A L A S K A  S T A T E  L E G I S L A T U R E

Session 
State Capitol Building, Room 125 

Juneau, Alaska 99801-1182 
Phone (907) 465-2995 
Fax (907) 465-6592

In te r im
716 West Fourth Avenue, Suite 430 

Anchorage, Alaska 99501 
Phone (907) 269-0250 
Fax (907) 269-0249

SPONSOR STATEMENT 
SENATE BILL NO. 78

Senate Bill 78 seeks to  trea t m em bers of lim ited  liability com panies (“LLC”) in  th e  sam e m an n er 
as shareho lders of corporations for liability purposes u n d e r Alaska liquor laws. As it is curren tly  
w ritten , AS 04.21.035 provides th a t a m em ber o f a lim ited  liability com pany (“LLC”) or a 
p a rtn e r o f a lim ited  liability p artnersh ip  th a t holds a license u n d er Title 4 , governing alcoholic 
beverages, is no t relieved o f the  liability im posed upon  a liquor license ho lder solely because the  
license is held  by a LLC or a lim ited  liability partnersh ip .

SB 78 seeks to  change cu rren t s ta tu te  to  reflect the  fact th a t  presently , persons engaged in  
businesses com m only use LLC’s in stead  of corporations while leaving in tact th e  lim ited liability 
of the  LLC m em bers for all o th er business purposes. In  general, LLC m em bers have lim ited  
liability p ro tection  from  LLC creditors, ju s t like shareholders o f corporations do  from  
corporation  creditors. However, AS 04.21.035 takes away th a t lim ited  liability p ro tec tion  with 
respect to  holding a liquor license and  in  liquor re la ted  businesses. To avoid th a t  resu lt u n d er 
th e  cu rren t s ta tu tes, th e  ow ner of a liquor business holding a liquor license seeking lim ited  
liability p ro tection  has to  do business th rough  a corporate  entity.

Businesses have recognized th e  g reater flexibility in in te rna l governance m atte rs  afforded by the 
LLC stru c tu re  and  have increasingly tu rn ed  to  LLC’s as a p referred  form  of en tity  for doing 
business. Businesses consciously choose LLC’s to  have g reater m anagem ent an d  efficiency 
w ithout sacrificing th e  lim ited  liability p ro tec tion  from  business creditors afforded to  ow ners of 
corporations. LLC’s are rou tinely  used in A laska (as well as the  rest of th e  U nited  States) as 
lim ited  liability  pro tection  en tities in place of corporations. Therefore SB 78 seeks to  provide 
equal trea tm en t to  LLCs in  th e  liquor liability context as they  are trea ted  in  the  business w orld 
generally.

If passed, SB 78 will help to  encourage business developm ent by  reflecting th e  fact th a t  LLC’s 
are m ore sim ilar to  and  used  in th e  business w orld as alternatives to  corporations and  are less 
com m only used  as alternatives to  sole p rop rie to rsh ips or general partnersh ips, w hich pass on 
general liability  to  th e ir owners.

Senate Finance Committee 
Senate Resources Committee 
Senate Judiciary Committee 

Senate Special Committee on World 
Technology, and Innovations

Member

S E N A T O R  L E S I L  M C G U I R E



FISCAL NOTE
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Not applicable; initial version.

Prepared by Shirley Gifford, Director  Phone 907-269-0351
Division Alcoholic Beverage Control Board_____________________________________________  Date/Time 3/21/11 3:45 PM

Approved by Joseph Masters______________________________________________________________  Date 3/21/2011_______
Commissioner
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 78

2011 LEGISLATIVE SESSION

Analysis

SB 78 provides members of limited liability companies (“LLC”) the same protections as shareholders of corporations for 
liability purposes under Alaska liquor laws.

Currently AS 04.21.035 provides that a member of a limited liability company (“LLC”) or a partner of a limited liability 
partnership that holds a license under Title 4 is not relieved of the liability imposed upon a liquor license holder solely 
because the license is held by a LLC or a limited liability partnership.

Passage of this legislation will not have a fiscal impact on the Alcoholic Beverage Control Board.

(Revised  1/27/2011 O M B ) Page 2 of 2



M
A l y e s k a  R e s o r t

AL AS KA

F eb ruary  14, 2011

VIA EXPRESS COURIER

T h e  H o n o rab le  D en n is  E gan  
C h a ir
S en a te  L ab o r &  C o m m erce  C om m ittee  
S ta te  C ap ito l, R oom  150 
Ju n eau , A la sk a  99801

Re: L e tte r  o f  S u p p o rt fo r SB 78

D e a r S en a to r E gan:

A ly esk a  R e so rt su p p o rts  passage  o f  Senate  B ill 78 , w h ich  w o u ld  tre a t m em b ers o f  lim ited  
liab ility  co m p an ie s  in th e  sam e m an n er a s  sh areh o ld ers  o f  co rp o ra tio n s fo r liab ility  p u rp o ses  
u n d e r  A la sk a  liq u o r law s by  e lim in a tin g  th e  pass  th ro u g h  ex p o su re  th a t m em bers  o f  lim ited  
liab ility  co m p an ie s  n o w  have u n d e r A S 04 .21 .035 .

Summary of AS 04.21.035

A lask a  S ta tu te  04 .21 .035  p rov ides th a t a  m em b er o f  a  lim ited  liab ility  c o m p an y  (“ L L C ” ) 
o r  a  p a rtn e r o f  a  lim ited  liab ility  partn ersh ip  th a t h o ld s a license  u n d er T itle  4 , w h ich  g o v ern s  
a lco h o lic  b ev e rag es , is n o t re liev ed  o f  th e  liab ility  im posed  upon  a  liq u o r license  h o ld e r  so le ly  
b e cau se  th e  licen se  is h e ld  b y  an  L L C  o r a  lim ited  liab ility  p artnersh ip .

Why AS 04.21.035 Is Unworkable

A S 04.21 A S  0 4 .21 .035  d o es no t reco g n ize  th e  rea litie s  o f  d o in g  bu sin ess  to d ay  in th e  
L L C  fo rm a t, un fa irly  p en a lizes  th o se  w ho  choose  to  d o  b u sin ess  a s  an L L C  ra th e r th an  a 
co rp o ra tio n  in  th e  a lco h o l b u sin ess , and causes u n n ecessary  expense . A S  04 .21 .035  fru s tra te s  
b u s in e ss  d ev e lo p m en t b ecau se  it d o es no t re f lec t th e  fac t th a t L L C ’s a re  m ore  s im ila r to  and  u sed  
in th e  b u s in e ss  w o rld  a s  a lte rn a tiv e s  to  co rpo ra tions, w h ich  do  n o t pass  genera l liab ility  to  th e ir  
o w n ers , than  s im ila r to  and  u sed  as  a lte rn a tiv es  to  so le  p ro p rie to rsh ip s  o r  g en era l p a rtn e rsh ip s , 
w h ich  do  p ass  g en e ra l liab ility  to  th e ir  ow ners. O w n ers  o f  b u sin esses  e lec t to  use  th e  s im p lified  
en tity  fo rm  o f  an L L C  o v e r a  co rpo ra tion  w h ile  re ta in in g  th e  lim ited  liab ility  p ro tec tio n  fo r th e  
L L C ’s m em b ers. T h e  o w n e rs  o f  these  businesses , h o w ev er, can n o t rea lize  th e  ben efits  o f  u sin g  
an  L L C  in s tead  o f  a  co rp o ra tio n  w ith o u t su b jec tin g  th em se lv e s  to  liab ility  u n d e r A S  0 4 .2 1 .0 3 5 .

L L C  m em b ers ty p ica lly  h ave  lim ited  liab ility  p ro tec tio n  from  L LC  cred ito rs , ju s t  like  
sh a reh o ld e rs  o f  co rp o ra tio n s  d o  from  co rpo ra tion  c red ito rs . U n d er A S  10.50.265 in th e  A lask a  
R ev ised  L im ited  L iab ility  C o m p an y  A ct, a  m em b er o f  an L L C  “ is no t liab le , so le ly  by reaso n  o f  
b e in g  a  m e m b e r .. .fo r  a  liab ility  o f  th e  com pany  to  a  th ird  pa rty , w h e th e r th e  liab ility  a rise s  in 
co n trac t, to r t o r  an o th e r fo rm , o r  fo r the ac ts  o r om issio n s o f  an o th e r m em b er, m an ag e r, ag e n t o r

P O  BOX 24 9  1 0 0 0  ARLBERG A v e n u e  G i r d w o o d , A K  9 9 5 8 7
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A l y e s k a  R e s o r t
AL AS KA

employee of the company to a third party.” AS 04.21.035 takes away that limited liability 
protection with respect to the holding of a liquor license and in liquor related businesses. To 
avoid that result under the current statutes, the owner of a liquor business holding a liquor license 
seeking limited liability protection must do business through a corporate entity.

Businesses consciously choose LLC’s to have greater management and efficiency 
without sacrificing the limited liability protection from business creditors afforded to owners of 
corporations. LLC’s are routinely used in Alaska (as well as the rest of the United States) as 
limited liability protection entities in place of corporations. There is no reason to treat LLC’s 
differently in the liquor liability context than they are treated in the business world generally.

W h y  A S  0 4 .2 1 .0 3 5  S h o u ld  B e C h a n g e d

At the time that AS 04.21.035 was enacted in 1999, the LLC statute in Alaska was 
relatively new (enacted in 1994) and LLC’s were not as well understood and as commonly used 
by the general business community as they are now. Apparently, in 1999, someone thought in the 
licensed liquor business LLC’s should be treated more like sole proprietorships or general 
partnerships with unlimited liability for their owners. However, now that LLC’s are better 
understood and more commonly used in place of corporations as limited liability vehicles for 
doing business, the time has come to place LLC’s on equal footing with corporations in the liquor 
business context. When we met with the Executive Director and staff of the Alaska Alcoholic 
Beverage Control Board (“ABC”) and explained the reasons for changing the statute, the ABC 
Executive Director and staff understood the reason for the requested change and voiced no 
opposition to the amendment.

Additionally, we are aware of other corporations that hold liquor licenses and would 
prefer to hold the liquor licenses as LLC’s but will not do so until AS 04.21.035 is amended.

Please feel free to contact me if you have any questions.

Very truly yours,

J ) M
 ̂ y  J. Randall Call, Esq. 

General Counsel

PO Box 249 1000 A r l b e r g  A v e n u e  G ir d w o o d , AK 99587
907-754-1111 R e s e r v a t io n s : 800-880-3880 A l y e s k a R e s o r t .c o m



SENATE B IL L  78 

A dd itiona l In form ation

Ow ned by shareholders; Requires directors and 
officers; Requires A rticles o f  Incorporation and 
Bylaws.

Sub-S C orporations can be used only in lim ited 
circum stances and are not available for certain 
shareholders. All non-Sub-S C orporations are 
C -Corporations.

Lim ited liability for owners— no personal 
liability for shareholders generally for acts o f  
corporation. O fficers and D irectors m aintain 
fiduciary obligations to run corporations in 
accordance w ith applicable laws.

CORPORATIONS

Prior to the creation o f  L im ited Liability 
Com panies, w hich are now authorized by 
statute in all 50 States*, Sub-S Corporations 
w ere used as the corporation o f  choice for 
investors.

In approxim ately 1994, A laska followed the 
m ajority o f  other States in allow ing Limited 
Liability Com panies in Alaska.

G E N ER AL PARTNERSHIPS

Owned by partners.

No lim ited liability for owners— all partners 
are individually liable for acts o f  partnership. 
Profits are divided am ong the partners.

LIM ITED  PARTNERSH IPS

A t least one general partner w hich is liable for 
debts o f  the Lim ited Partnership, lim ited 
partners are not liable for debts o f  the Limited 
Partnership.

General Partners in a General Partnership or a 
Lim ited Partnership are responsible for the 
debts o f  the entity.

Prior to  the creation o f  Lim ited Liability 
Com panies, Limited Partnerships w ere used as 
an alternative to Sub-S C orporations for 
investors, w here the Sub-S Corporation was 
not available to the investm ent entity.

In approxim ately 2000, A laska followed the 
m ajority o f  other States in allow ing Lim ited 
Liability Partnerships in Alaska.

A  Lim ited Liability Partnership m ust start out 
as a general partnership and be subsequently 
converted to a Lim ited Liability Partnership.

- 1 -

Information provided b y  A leyska  Resort Developm ent



SENATE BILL 78

A dd itiona l In fo rm ation

L IM IT E D  L IA B IL IT Y  C O M PANIES L IM IT E D  L IA B IL IT Y  PARTNERSHIPS

O w ned by m em bers.

Com m only used as alternative to  Limited 
Partnerships and Sub-S Corporations because 
easier to use— greater flexibility in governance 
and structuring return on investm ent to owners.

Lim ited L iability  C om panies are often 
m anaged by the m em bers (owners) without 
need for officers and/or directors. M anagers 
m aintain fiduciary obligations to the LLC.

Lim ited liability for ow ners— no personal 
liability for m em bers generally for acts o f  
lim ited liability com pany.

Ow ned by partners

Used as alternative to general partnership by 
vote to  am end general partnership agreem ent to 
becom e lim ited liability partnership and then 
filing statem ent o f  qualification w ith State

Lim ited liability for ow ners for partnership 
obligations incurred after conversion to lim ited 
liability partnership

-2-
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SENATE BILL 78

A dd itiona l In fo rm ation

PURPOSE OF SENATE B IL L  78

Senate B ill 78 deletes the “ pass through lia b ility ”  to members o f L im ited  L ia b ility  
Companies w ith  respect to liq u o r license issues imposed by AS 04.21.035, w h ile  retaining 
the curren t “ pass through lia b ility ”  fo r lim ited lia b ility  and foreign lim ited  lia b ility  
partnerships. This m odification w ill make Alaska Law  substantively more consistent w ith  
other States, including W ashington, Oregon, C a lifo rn ia , Nevada, Idaho and Utah w ith  
respect to pass through lia b ility  fo r members o f L im ited  L ia b ility  Companies.

* BACKGROUND OF LLCs.

Starting with the pioneering state of Wyoming in 1977, and ending with the action o f the Hawaii 
legislature in 1996, every state has, during those twenty years, passed laws creating a new type o f legal 
entity called a "limited liability company" (or LLC). These entities, which resemble (and are usually 
taxed as) partnerships, offer the advantages o f limited liability, like corporations. While it has long been 
possible for partnerships to offer limited liability to their LIMITED partners, a limited partnership always 
had to have at least one GENERAL partner, who was fully liable for the debts o f the business.

In addition, all 50 states and D.C. have now adopted a similar type of entity, the limited liability 
partnership (LLP) or registered limited liability partnership (RLLP). The LLP (or an RLLP) is simply a 
garden variety partnership that registers with the state and pays a specified fee, in order to become an LLP  
or RLLP and to have limited liability conferred upon the partnership, which is generally quite similar to 
an LLC, except that it may be operated like a regular partnership, for the most part.

However, LLPs are mostly used for professional firms, and in some states (New York and California and, 
until recently, Nevada) only professional firms may set up LLPs. For professionals, the LLP offers only 
somewhat limited protection from liability, in that a professional who is a partner in an LLP remains 
personally liable for his or her own malpractice or gross negligence, or such misdeeds committed by 
employees of the LLP who operate under that partner's direction. (The same is generally true of 
professional corporations or professional LLCs.) But in most states, other, non-professional businesses 
may also operate as LLPs, and generally obtain more liability protection than professional LLPs.

See: w w w .roninsoft.com /llc.htm

-3 -
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LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M M arch 22, 2011

SUBJECT: Proposed am endm ents to AS 04.21.035 
(W ork Order No. 27-LS0282\M )

TO: Senator Lesil M cGuire 
Attn: Esther Tem pel

FROM:

Currently, AS 04.21.035 is an exception to the protections against individual liability 
offered to partners o f  properly registered and m aintained LLPs and to m em bers o f 
properly registered and m aintained LLCs. In other words, partners o f  LLPs and L L C s- 
notw ithstanding the fact that they have com plied with AS 10.50 (LLCs) or AS 32.06 
(L L P s)-a re  not relieved o f  the obligation or the liability otherw ise im posed upon a liquor 
license holder under T itle 4.

LLCs and LLPs are two approaches that have been used throughout the U.S. in recent 
years to com bine the federal tax benefits o f partnerships with the non-liability o f  the 
shareholders o f  corporations.1 Both LLCs and LLPs are being used to capture the 
traditional non-liability  o f  shareholders o f  corporations. Currently, Title 4 treats LLCs 
differently than how  LLC s are treated elsew here in A laska law. SB 78 deletes reference 
to LLCs from  AS 04.21.035, thereby allowing m em bers o f  LLCs to rely on AS 10.50.265 
for purposes o f  liability w hen the LLC holds a liquor license under Title 4, and allows 
LLCs to be treated consistently  in A laska law. By rem oving LLCs from AS 04.21.035 
and leaving LLPs in the statute, a person who w ants to m anage liability under AS 04.21 
w ould be able to form as an LLC rather than as an LLP as long as all the LLC 
requirem ents in AS 10.50 are met.

DDG :m ed 
11-028.med

1 LLCs can elect for federal tax purposes the pass-through taxation o f partnerships, where 
the partner is taxed on partnership incom e, but the partnership itse lf is not. In general 
(there are exceptions), a corporation is taxed on corporate incom e, and the shareholders 
are taxed on their dividends.



A l a s k a  S t a t e  L e g i s l a t u r e

State Capitol Building, Room 125 
Juneau, A laska 99801-1182 

Phone (907) 465-2995 
Fax (907) 465-6592

Session
716 West Fourth Avenue, Suite 430 

Anchorage, A laska 99501 
Phone (907) 269-0250 

Fax (907) 269-0249

Interim

S e n a t o r  L e s i l  M c G u i r e

MEMORANDUM

DATE: March 23, 2011

TO: ch, Chair, Senate Judiciary Committee 

lire, Senate District NFROM:

RE: Hearing Request for SB 78: Liquor License Holder Liability

I respectfully request that SB 78: Liquor License Holder Liability be scheduled for a 
hearing in the Senate Judiciary Committee pending referral at your earliest 
convenience. Accompanying this memo, you will find:

1. C u rre n t V ersion  o f th e  Bill: SB 78 (27-LS0282\M )

2. S p o n so r S ta tem en t

3. F iscal N o te

4. L e tte r of S u p p o rt /  S u p p o rtin g  D o cu m en ts

A list of people willing to testify for SB 78 will be forthcoming.

If you have any questions or concerns, please feel free to contact me personally or my 
staff, Esther Tempel, at 465-2995. Thank you for your time and consideration.

Senator. Lesii.McGuire @ legis.state.ak. us


