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Senate Judiciary Changes to SB 30 Release o f Property

•  Restricted provisions fo r property return to apply *only* to victims o f crime (original b ill 
d id  not have diat restriction, so applied potentially to a broad range o f parties

•  Delineated die proposed court hearing process and die responsibilides o f die various 
parties, including conditions the court could set regarding retention and/or documentation 
o f  returned property.

In  2nd SJUD, die b ill was brought back by die sponsor to address an amendment raised by die 
Department o f Law diat was substantive and dierefore appropriately discussed by die committee 
(die amendment deleted reference to “ law enforcement agency” and replaced it  w ith “ die party diat 
objects to die return o f die property” since diat is no t always die law enforcement agency.
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MEMORANDUM

A p ril 5,2011 

T O : Legislative Legal 

From: Cindy Smith

RE: Am endm ent fo r SB30 Return o f Seized Property 27-LS0344\E 

Please paper the follow ing amendment fo r SB30 \E:

O n page two, at line 11, (c)(2): delete all material. Insert “ a party that objects to the return o f the 
property fails to prove by a preponderance o f  evidence diat die property must be retained by die 
agency fo r evidentiary purposes under die provisions o f tiiis chapter o r o tiie r law.”

Please call me i f  you have any questions. Thanks!



A M E N D M E N T  *n )

OFFERED IN  TH E  SEN ATE

TO: CSSB 30( ), D ra ft Version "E"

1 Page 2, lines 11 - 13:

2 Delete all material and insert:

3 "(2) the party that objects to the return o f the property fa ils to prove by

4 a preponderance o f  the evidence that the property must be retained by the agency for

5 evidentiary purposes under the provisions o f  this chapter or another law ."

27-LS0344\E.l 
Luckhaupt 

4/5/11
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27-LS0344\E 
Luckhaupt 

3/25/11

CS FOR SEN ATE B IL L  NO. 30( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TW ENTY-SEVENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATORS DYSON, Kookesh, Menard, Meyer, Giessel

A  B IL L  

FOR AN  A C T  E N T IT LE D  

"A n  Act provid ing  fo r the release o f certain property in the custody o f a law 

enforcement agency to a crim e v ic tim  under certain conditions and relating to requests 

fo r that release by the office o f v ictim s' righ ts ."

BE IT  ENACTED BY T H E  LE G IS LA T U R E  OF TH E STATE OF ALASKA:

* Section 1. AS 12.36 is amended by adding a new section to read:

Sec. 12.36.070. Return o f p roperty by hearing, (a) A  crime victim who is the

owner o f property not belonging to a law enforcement agency that is in the custody o f 

the agency under this chapter may request that the office o f victims' rights request that 

the agency return the property to the crime victim. The request under this subsection 

shall be filed by the office o f victims' rights on behalf o f the crime victim  after the 

office has conducted an investigation and has concluded that the crime victim is 

entitled to the return o f the property under the factors listed in (c) o f this section.

(b) W ithin 10 days after receipt o f  a request under (a) o f this section and 

following reasonable notice to the prosecution, defense, and other interested parties,

-1-
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the agency shall request a hearing before the court to determine i f  the property shall be 

released to the crime victim. I f  the property is being held in connection with a criminal 

case, the hearing shall be before the court with jurisdiction o f the criminal case. I f  no 

criminal case is pending regarding the property, the hearing shall be before a district or 

superior court where the property is located.

(c) A t the hearing, a party that objects to the return o f the property shall state 

the reason on the record. A fter a hearing, the court may order the return o f the 

property in the custody o f a law enforcement agency to the crime victim i f

(1) the crime victim  by a preponderance o f the evidence provides 

satisfactory proof o f  ownership; and

(2) the law enforcement agency fails to prove by a preponderance o f 

the evidence that the agency or another interested party peeds\to retain possession o f 

the property for evidentiary purposes as authorized in this chapter.

(d) I f  the court orders the return o f  the property to the crime victim, the court 

may impose reasonable conditions on the return. Those conditions may include an 

order that the crime victim  retain and store the property so that the property is 

available for future court hearings, requiring photographs o f the property to be taken, 

or any other condition the court considers necessary to maintain the evidentiary 

integrity o f the property.

(e) In this section, "crime victim" has the meaning given to "victim" in 

AS 12.55.185.

* Sec. 2. AS 24.65 is amended by adding a new section to read:

Sec. 24.65.115. A u tho rity  to request re turn  o f property on behalf of 

certain persons. Notwithstanding another provision o f this chapter, the victims' 

advocate may file  a request under AS 12.36.070 with a law enforcement agency for 

the return o f property to a crime victim after having conducted an investigation and 

determining that the crime victim  is entitled to the return o f the property under the 

factors listed in AS 12.36.070(c). In fu lfilling  the requirements o f this section, the 

victims' advocate may use any o f the powers granted to the advocate under this 

chapter.

CSSB 30( ) -2-
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(2) a party that objects to the return of the property fails to prove by 

preponderance of evidence that the property must be retained by the agency 

evidentiary purposes under the provisions of this chapter or other law.



SENATE COMMITTEE REPORT

DATE: 2 /2 1 /11  FU R TH ER :

D A TE TU R N ED
IN TO  O FF IC E : / /

Jud iciary Committee considered SE N A T E BILL NO. 30

SB  30-R ETU R N  OF S E IZ E D  P R O P E R T Y

"An Act providing for the release of certain property in the custody of a law enforcement agency to the owner 
under certain conditions."

and recommends:

be replaced with C S  'X'c* V °   ( ) [ ]  Same Title J ^ N e w  Title

[ ] adopt previous C S  __________________________  ( ) [  ]  Same Title [ ] New Title

[ ] attached amendment(s)

[ ] adopt___________________________ Letter of Intent

[ ] further referral to _________________ Committee

D e p t  A b b r .

A D M LEG

CED LAW

COR LWF

CRT M V A

EED DNR

DEC DPS

DFG REV

GOV DOT

I DHS UA

NEW F IS C A L  NOTE(S)

Dept. Fiscal Indet. Zero FN #

L /a, W X

P R E V IO U S  F IS C A L  NOTE(S)

Dept. Fiscal Indet. Zero FN #

D V S v / I

[ ] A PPR O PR IA TIO N  - no fiscal note

CHAIR: y ^ 0 ,  u  I ~



ALASKA STATE SENATE

S e n a t o r  F r e d  D y s o n

Date:

To:

From:

Re:

On March 23, 2011, the Office of Attorney General contacted me about the possibility of amendments to 
CS SB 30 (JUD) which was heard and past out of Judiciary to Finance on March 21, 2011. I agreed with the 
AG’s proposed amendments and made inquiry with your office to request the bill be brought back to Senate 
Judiciary. On March 25, 2011, without objection, the Senate agreed to return SB 30 to Judiciary.

The attached CS was drafted in response to the AG request. Changes from CS SB 30 (JUD) are as follows:

Section 1
p. 2 Line 6: insert At the hearing, a party that objects to the return of the property shall state the reason 

on the record.
Line 11: delete [is authorized], insert needs
Line 12: delete [possession of the property.], insert possession of the property for evidentiary 
purposes as authorized in this chapter.
Lines 13 — 18: delete all language; insert (d) If the court orders the return of the property to the 
crime victim, the court may impose reasonable conditions on the return. Those conditions may 
include an order that the crime victim retain and store the property so that the property is available 
for future court hearings, requiring photographs of the property to be taken, or any other condition 
the court considers necessary to maintain the evidentiary integrity of the property.

March 28, 2011

Senator Hollis French, Chair 
Senate Judiciary Committee

Senator Fred.

New CS for SB 30 (JU

D uring  Session (January - M ay): A laska State Capitol •  Juneau, A laska 99801 •  (800) 342-2199 •  (907) 465-2199 •  (907) 465-4587 (fax) 

D uring  In terim  (June-D ecem ber): 10928 Eagle R iver R oad, Suite 238 •  Eagle River, A laska 99577 •  (907) 694-6683 •  (907) 694-1015 (fax) 

senator.fred.dyson<§'legis.state.ak.us •  w vvw .akrepublicans.org



Changes to SB30:

1. The bill is amended to clarify that only victims of crime who have property in custody are 
eligible to apply for assistance by the Office for Victims’ Rights. This will continue to include 
secondary victims, but will comport with die statutory mission of OVR, which is to provide services 
to crime victims.

2. The bill has new language on Page 2, starting at line 14 diat oudines processes for die court to 
employ when property is returned, eidier to ensure its availability in future proceedings or to 
establish a chain of custody up to its release and its admissibility in future proceedings. This was 
added at die request of die department of law, widi die sponsor’s concurrence.
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27-LS0344\D
Luckhaupt

3/16/11

CS FO R  SENATE B IL L  NO. 30(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SEVENTH LEGISLATURE - FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATORS DYSON, Kookesh, Menard, Meyer, Giessel

A B ILL 

FO R  AN A CT E N TITL ED  

"A n Act provid ing  fo r the release of certa in  p roperty  in the custody o f a law 

enforcem ent agency to a crim e victim  un d er certain  conditions and rela ting  to requests 

fo r th a t release by the office of victim s' righ ts."

BE IT  EN A CTED  BY T H E  LEG ISLA TU R E O F T H E  STA TE O F ALASKA:

* Section 1. AS 12.36 is amended by adding a new section to read:

Sec. 12.36.070. R etu rn  of p roperty  by hearing , (a) A crime victim who is the

owner of property not belonging to a law enforcement agency that is in the custody of 

the agency under this chapter may request that the office of victims' rights request that 

the agency return the property to the crime victim. The request under this subsection 

shall be filed by the office of victims' rights on behalf of the crime victim after the 

office has conducted an investigation and has concluded that the crime victim is 

entitled to the return of the property under the factors listed in (c) of this section.

(b) Within 10 days after receipt of a request under (a) of this section and 

following reasonable notice to the prosecution, defense, and other interested parties,

- 1 -  C SSB  30(JUD)
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the agency shall request a hearing before the court to determine if the property shall be 

released to the crime victim. If the property is being held in connection with a criminal 

case, the hearing shall be before the court with jurisdiction of the criminal case. If no 

criminal case is pending regarding the property, the hearing shall be before a district or 

superior court where the property is located.

(c) After a hearing, the court may order the return of the property in the 

custody of a law enforcement agency to the crime victim if

(1) the crime victim by a preponderance of the evidence provides 

satisfactory proof of ownership; and

(2) the law enforcement agency fails to prove by a preponderance of 

the evidence that the agency or another interested party is authorized to retain 

possession of the property.

(d) The court may impose reasonable conditions on a crime victim claiming 

property under this section. If the court orders the return of the property to the crime 

victim, the court shall impose conditions to ensure that the property is available for 

future court proceedings. If the court cannot assure the availability of the property, the 

court shall establish the chain of custody up to the date of the property return and the 

admissibility of the property at future court proceedings.

(e) In this section, "crime victim" has the meaning given to "victim" in 

AS 12.55.185.

* Sec. 2. AS 24.65 is amended by adding a new section to read:

Sec. 24.65.115. A uthority  to request re tu rn  o f p ro p erty  on behalf of 

certa in  persons. Notwithstanding another provision of this chapter, the victims' 

advocate may file a request under AS 12.36.070 with a law enforcement agency for 

the return of property to a crime victim after having conducted an investigation and 

determining that the crime victim is entitled to the return of the property under the 

factors listed in AS 12.36.070(c). In fulfilling the requirements of this section, the 

victims' advocate may use any of the powers granted to the advocate under this 

chapter.

C S S B  3 0 (J U D ) -2-
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»■ Bv Judge and  O pin ion Type  

»■ Bv D o c ke t N u m b e r o r  Counsel

»■ H elp

» H ow  to  Print

>■> O th e r  A laska  Law w ebsites  

»  A laska S ta tu te s  

»■ A laska A d m in is tra tiv e  C ode  

»  A laska Rules o f  C ourt

»  R elated  T h om so n  W est S ites  

» Westlaw(R)

» W e s tla w  bv C red it C ard  

» O n lin e  CLE P rogram s  

f r Shoo fo r  A laska Legal Products

C o o p e r  v . D is t r ic t  C o u r t
133 P.3d 692 

Alaska A p p .,2006 . 
A pril 14, 2006

Term  |>|

133 P.3d 692

B rie fs and O th e r Related D ocum ents
C ourt o f A ppeals o f  A laska.

C ynth ia  COOPER, P e titione r, 
v.

D ISTRICT COURT and Danie l R. Cooper J r., Respondents.

No. A -8 8 3 5 .
A pril 14, 2006.

K a the rine  J. H ansen, A laska O ffice  o f V ic tim s ' R ights, A nchorage, fo r  th e  
P e titione r. A llison  E. M endel, A nchorage , fo r  R espondent Daniel R. Cooper. 
No appearance  fo r  R espondent D is tr ic t C ourt.

A llen M. Ba iley, A nchorage , fo r  (1 )  th e  N ationa l C rim e V ic tim  Law In s titu te  
and (2 ) th e  V ic tim  Advocacy and Research G roup; C h ris tine  McLeod Pate, 
S itka , fo r  th e  A laska N e tw o rk  on D om estic  V io lence and Sexual A ssau lt.

John E. M cC onnaughy I I I ,  D epu ty  M unicipal A tto rn e y , and F rederick H. 
Boness, M unicipa l A tto rn e y , A nchorage , fo r  th e  M un ic ipa lity  o f  A nchorage; 
M argi A. M ock, A ss is ta n t Public D efender, and Barbara  K. B rink , Public 
D efender, A nchorage , fo r  th e  Alaska Public D e fende r Agency; Daniel S. Bair, 
A ss is ta n t Public A dvoca te , and Joshua P. F ink, Public A dvoca te , Anchorage , 
fo r  th e  A laska O ffice o f Public A dvocacy; Nancy R. S im e l, A ss is ta n t A tto rn e y  
G enera l, O ffice o f Special P rosecutions and A ppeals, A nchorage , and David 
W. M arquez, A tto rn e y  G enera l, Juneau, fo r  th e  S ta te  o f A laska.

B efore: COATS, C h ie f Judge, MANNHEIMER, Judge, and ANDREWS, S en io r
S u p e rio r C ou rt Judge FN*

FN* S itt in g  by ass ignm en t m ade p u rsu a n t to  A rtic le  IV . Section 
11 o f th e  A laska C on s titu tion  and A d m in is tra tiv e  Rule 2 3 (a ) .

OPINION

MANNHEIMER, Judge.

Th is is an o rig ina l app lica tion  fo r  re lie f b ro u g h t by th e  v ic tim  o f a crim e. 
The app lica tion  has tw o  d is tin c t parts .

The f irs t  p a rt o f th is  o rig ina l app lica tion  p resents  th e  ques tion  o f w h e th e r 
a c rim e  v ic tim  o r, a lte rn a tiv e ly , th e  A laska O ffice o f V ic tim s ' R ights ac ting  on 
b e h a lf o f a c rim e  v ic t im , has an independen t r ig h t to  seek appe lla te  rev iew  
o f  an a lleged e rro r  in th e  sen tence  im posed on th e  p e rp e tra to r  o f th e  crim e. 
The second p a rt o f th is  o rig ina l app lica tion  p resents  a m ore  case-specific

\  q u e s tion : w h e th e r C yn th ia  Cooper is e n tit le d  to  have a po rtion  o f the
sen tenc ing  hearing  sealed fro m  pub lic  access.

http://weblinks.westlaw.com/result/default.aspx?cfid=l&cnt=DOC&db=AK%2DCS%2D.. 3/15/2011

http://weblinks.westlaw.com/result/default.aspx?cfid=l&cnt=DOC&db=AK%2DCS%2D
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The M un ic ipa lity  o f A nchorage  prosecu ted  Danie l R. Cooper Jr. fo r  
assau lting  his w ife , C yn th ia  Cooper. Danie l Cooper u ltim a te ly  p leaded no 
co n tes t to  m isdem eano r assau lt, and he received a suspended im p os ition  o f 
sen tence  cond itioned  on his sa tis fa c to ry  com p le tion  o f 1 ye a r's  p roba tion . 
One o f D anie l's  co nd itions  o f  p roba tion  requ ired  h im  to  a tte nd  a counseling  
p ro g ra m , b u t th e  p rog ram  D anie l w as o rde red  to  a tte n d  is n o t one o f th e  
"b a tte re r 's  in te rv e n tio n "  tre a tm e n t p rog ram s approved  by th e  A laska 
D e p a rtm e n t o f  C orrections. C yn th ia  C ooper (w ho  is rep resen ted  by th e  O ffice 
o f V ic tim s ' R igh ts) takes th e  position  th a t, under A laska law (spec ifica lly , 
u n d e r AS 1 2 .5 5 .l O l fa J f lU .  i f  a d e fe n d a n t conv ic ted  o f  a c rim e  o f dom estic  
v io lence  is o rde red  to  p a rtic ip a te  in re h a b ilita tiv e  counse ling  o r  tre a tm e n t as 
a cond ition  o f p ro b a tio n , th is  counseling o r tre a tm e n t m u s t be a b a tte re r's  
in te rve n tio n  tre a tm e n t p rog ram  approved  by th e  D e p a rtm e n t o f  C orrections. 
C yn th ia  th e re fo re  con tends th a t D an ie l's  sen tence  is illega l.

The  M un ic ipa lity  d isagrees w ith  C yn th ia 's  in te rp re ta tio n  o f th is  s ta tu te . 
The M un ic ipa lity  be lieves th a t  D an ie l's  sen tence  is lega l, and th e  M un ic ipa lity  
has th e re fo re  declined  to  appeal th e  sentence.

A fte r  it  becam e c le a r th a t  th e  M un ic ipa lity  d id n o t in tend  to  cha llenge 
D anie l's  sen tence , C yn th ia  f ile d  th e  p re se n t o rig ina l app lica tion  fo r  re lie f. 
C yn th ia  con tends th a t,  because she is th e  v ic tim  o f  th e  c rim e , she has 
s tand ing  to  cha llenge  th e  d is tr ic t co u rt's  sen tenc ing  decis ion . T h a t is, C yn th ia  
asserts  th a t, rega rd less o f th e  M un ic ipa lity 's  pos ition  on th is  m a tte r , she has 
an inde p en d e n t r ig h t to  seek app e lla te  rev iew  o f  th e  sen tence  (e ith e r  th e  
r ig h t to  appea l th e  sen tence  o r, a t least, th e  r ig h t to  seek d isc re tio n a ry  
rev iew  o f th e  sen tence  by filin g  an o rig ina l app lica tion  fo r  re lie f).

The O ffice o f V ic tim s ' R ights is rep resen ting  C ynth ia  in th is  lit ig a tio n . 
H ow ever, th e  O ffice  o f V ic tim s ' R ights a rgues th a t th e y  are n o t m ere ly  
C yn th ia 's  a tto rn e y . R ather, th e  O ffice o f V ic tim s ' R ights con tends th a t, 
regard less o f C yn th ia 's  persona l s tand ing  to  pursue th is  lit ig a tio n , th e  O ffice 
o f V ic tim s ' R ights is in d e p en d e n tly  a u tho rized  to  pursue  an appeal in any 
c rim in a l case w here  th e  O ffice  has appeared  on beha lf o f th e  v ic tim .

As exp la ined  above, th e  second p a rt o f th is  o rig ina l app lica tion  fo r  re lie f 
p resen ts  th e  ques tion  o f w h e th e r C yn th ia  is e n tit le d  to  have a po rtion  o f the  
sen tenc ing  hearing  sealed fro m  pub lic  access.

The sen tencing  hearing  in th is  case w as open to  th e  pub lic  w hen it  was 
he ld ; in fac t, th e  hearing  w as a ttended  by rep re se n ta tive s  o f th e  m edia . 
D uring  her sen tenc ing  a rg u m e n t, D an ie l's  de fense  a tto rn e y  re fe rred  to  th e  
fa c t th a t  C yn th ia 's  son (w ho  lived  w ith  th e  coup le ) was su ffe rin g  fro m  m enta l 
hea lth  and behav io ra l p rob lem s. The defense a tto rn e y  a rgued  th a t  th e  boy's 
p rob lem s w ere  a m a jo r  source  o f s tress in C yn th ia 's  and D anie l's  
re la tio n sh ip , and th a t  th is  s tress  was th e  p rim a ry  c o n tr ib u tin g  fa c to r  in 
D an ie l's  assau ltive  conduct.

On th e  M onday fo llo w in g  th e  sen tenc ing  hearing , C yn th ia -o r, m ore  
p rec ise ly , th e  O ffice  o f V ic tim s ' R ights on C yn th ia 's  b e h a lf-file d  a m otion  
asking th e  d is tr ic t c o u rt to  seal m any o f th e  de fense  a tto rn e y 's  s ta te m e n ts  
on th is  sub jec t. C yn th ia  con tended  th a t  th e  defense a tto rn e y 's  s ta te m e n ts  
con ta ined  in fo rm a tio n  th a t was p ro tected  by th e  p sych o th e ra p is t-p a tie n t 
p riv ilege .

The d is tr ic t c o u rt declined to  seal th e  defense a tto rn e y 's  s ta te m e n ts - 
p ro m p tin g  C yn th ia  to  su p p le m e n t he r o rig ina l app lica tion  fo r  re lie f w ith  a 

ha llenge  to  th e  d is tr ic t c o u rt's  ru ling .

For th e  reasons exp la ined  here, w e conclude  th a t C yn th ia  has no s tand ing  
to  cha llenge  th e  sen tence  im posed by th e  d is tr ic t  co u rt, and th a t  th e  O ffice 
o f  V ic tim s ' R ights has no indep en d e n t s tand ing  to  cha llenge  th e  sen tence  
e ith e r. __

We fu r th e r  conc lude, fo r  tw o  separa te  reasons, th a t  th e  d is tr ic t  c o u rt 
c o rre c tly  declined to  seal th e  defense a tto rn e y 's  s ta te m e n ts  a t  the  
sen tenc ing  hearing . F irs t, w ith  one possib le  e xcep tion , none o f th e  
cha llenged s ta te m e n ts  con ta ined  in fo rm a tio n  p ro tected  by th e  
p sych o th e ra p is t-p a tie n t p riv ile g e . Second, n e ith e r C yn th ia  n o r h e r a tto rn e y  
fro m  th e  O ffice o f V ic tim s ' R ights vo iced a con tem poraneous  o b je c tio n  to  
these  s ta te m e n ts .
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P a r t i

Does a c rim e  v ic tim  or, a lte rn a tiv e ly , the  O ffice  o f  V ic tim s ' R ights, have  
s ta n d ing  to  cha llenge  th e  sen tence  im p ose d  on th e  p e rp e tra to r  o f  a c rim e?

As exp la ined  above, bo th  C yn th ia  Cooper and he r a tto rn e y , th e  O ffice o f 
V ic tim s ' R ights, w ish to  cha llenge  th e  sen tence  im posed on Danie l Cooper 
because th e  d is tr ic t c o u rt fa iled  to  requ ire  Daniel to  a tte nd  a D e p a rtm e n t o f 
C o rrec tions-app roved  b a tte re r's  in te rve n tio n  p ro g ra m .

Daniel takes  th e  pos ition  th a t  n e ith e r C yn th ia  no r th e  O ffice  o f V ic tim s ' 
R ights has s tand ing  to  pursue  an appeal o r  a p e titio n  cha lleng ing  his 
sentence.

W e so lic ited  am icus  cu riae  b rie fs  fro m  th e  M un ic ipa lity  o f A nchorage , the 
Alaska D e p a rtm e n t o f Law 's O ffice  o f Special P rosecutions and Appeals, th e  
Alaska Public D e fender A gency, and th e  A laska O ffice  o f Public A dvocacy. All 
o f these  agencies ta ke  th e  pos ition  th a t n e ith e r a c rim e  v ic t im  no r th e  O ffice 
o f V ic tim s ' R ights has s tand ing  to  b ring  an appeal o r  a p e titio n  cha lleng ing  
th e  ju d g e m e n t en te red  ag a in s t th e  de fen d a n t in a c rim in a l case.

We also g ra n te d  am icus cu riae  s ta tu s  to  th e  N ationa l C rim e V ic tim  Law 
In s t itu te , th e  V ic tim  A dvocacy and Research G roup (a law ye rs ' o rgan iza tion  
th a t p rov ides p ro  bono  legal se rv ices to  v ic tim s  o f v io lence  and th e ir  ca re ­
g iv e rs ) , and th e  A laska N e tw o rk  on D om estic  V io lence  and Sexual A ssau lt. 
These o rg a n iza tions  s u p p o rt C yn th ia 's  pos ition  th a t  a c rim e  v ic tim  has 
s ta n d ing  to  pursue  an appeal in a c rim in a l case.

As we exp la in  in m ore  d e ta il la te r in th is  op in io n , co u rts  fro m  o th e r s ta tes 
are  unan im ous in ho ld ing th a t a c rim e  v ic tim  does n o t have th e  r ig h t to  
pa rtic ip a te  as an independen t p a rty  in a c rim in a l case. M any o f  these  cou rts  
acknow ledge  th a t a c rim e  v ic tim  does  have s ta n d ing  to  seek appe lla te  re lie f 
if  th e  tr ia l c o u rt o r  an e xe cu tive  branch  agency v io la te s  one  o r  m ore  o f th e  
p rocedura l r ig h ts  g iven  to  v ic tim s  in a v ic tim s ' r ig h ts  a c t-g e n e ra lly , th e  r ig h t 
to  advance no tice  o f c o u rt p roceed ings, th e  r ig h t to  be p resen t du ring  co u rt 
p roceed ings, and th e  r ig h t to  be heard  before  th e  co u rt m akes ce rta in  types 
o f decis ions. B u t these  sam e co u rts  agree  th a t a c rim e  v ic t im  is n o t an 
independen t l it ig a n t in a c rim in a l case, and th a t a c rim e  v ic t im  does n o t have 
th e  r ig h t to  cha llenge th e  p ro p rie ty  o r  le g a lity  o f th e  su b s ta n tive  decis ions 
m ade by th e  tr ia l cou rt-d e c is io n s  such as w h a t sen tence  shou ld  be im posed 
on th e  p e rp e tra to r  o f  th e  c rim e .

For th e  reasons exp la ined  here , w e agree w ith  these  co u rts  th a t c rim e 
v ic tim s  do n o t have an independen t r ig h t to  appeal th e  sen tence  im posed on 
th e  p e rp e tra to r  o f th e  c rim e . We also re je c t th e  co n ten tio n  o f th e  O ffice o f 
V ic tim s ' R ights th a t  th e y  have an independen t r ig h t to  cha llenge  th e  
decis ions o f th e  tr ia l c o u rt in any case w here  th e  O ffice  has appeared  on 
b e h a lf o f a c rim e  v ic tim .

A cco rd ing ly , we d ism iss  Part I  o f th is  o rig ina l a pp lica tion  fo r  re lie f. 

U nderly ing  fac ts

The M un ic ipa lity  o f A nchorage  prosecu ted  D anie l C ooper fo r  assau lting  his 
w ife , C yn th ia  C ooper. This p rosecu tion  was u lt im a te ly  reso lved by a plea 
b a rga in . U nder th e  te rm s  o f  th e  a g re e m e n t, Danie l agreed to  plead no 
co n tes t to  one co u n t o f  " fa m ily  v io le n ce " under A nchorage M unicipa l Code § 
8 .1 0 .0 5 0  ( i.e ., d o m e s tic  assau lt co m m itte d  in th e  presence o f m in o r 
c h ild re n ), w ith  th e  fu r th e r  a g re e m e n t th a t he w ou ld  rece ive  a suspended 
im pos ition  o f sen tence  w ith  1 ye a r's  p ro b a tio n . A p p a re n tly , C yn th ia  was 
consu lted  du ring  th e  ne g o tia tio n  o f th is  plea a g reem ent.

W hen th e  M un ic ipa lity  and D an ie l's  defense a tto rn e y  o r ig in a lly  described 
th e  con tem p la te d  plea barga in  to  the  d is tr ic t c o u rt, th e  de fense  a tto rn e y  
s ta ted  th a t one  o f D an ie l's  cond itions o f  p roba tion  w ou ld  be to  " [c o m p le te  a] 
d om e s tic  v io lence  in te rve n tio n  p ro g ra m " w ith in  a yea r. H ow ever, w hen th e  
pa rties  la te r re tu rn e d  to  c o u rt fo r  D an ie l's  sen tenc ing , i t  becam e c lea r th a t 
th e re  w as d isa g re e m e n t concern ing  e xa c tly  w h a t k ind  o f  counse ling  o r 
th e ra p y  Daniel w ou ld  be ob lig a ted  to  pursue.

In  advance  o f sen tenc ing , Danie l had been p a rtic ip a tin g  in counseling
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w ith  Dr. Ke ith  W iger. Even though  Dr. W ige r's  p rog ram  was n o t approved  
by th e  D e p a rtm e n t o f  C orrec tions as a ce rtifie d  "d o m e s tic  v io lence  
in te rve n tio n  p ro g ra m ", D an ie l's  de fense  a tto rn e y  to ld  th e  sen tenc ing  ju d g e -  
D is tr ic t C ourt Judge G regory  J. M o ty k a -th a t th e  plea a g re e m e n t w ou ld  a llow  
Daniel to  sa tis fy  his counse ling  o b liga tion  by co n tin u ing  in Dr. W iger's  
p ro g ra m . The m un ic ipa l p rosecu to r d id  n o t concede th a t  th e  plea barga in  (as 
o r ig in a lly  n e g o tia te d ) a llow ed th is , b u t th e  p ro se cu to r s ta ted  th a t the  
M un ic ipa lity  d id n o t o b je c t to  Judge M otyka 's  exe rc is ing  d isc re tion  on the  
question  o f w h e th e r to  o rd e r Daniel to  con tin ue  w ith  Dr. W ige r's  p rog ram  o r, 
in s tead , o rd e r h im  to  en ro ll in a dom e s tic  v io lence  in te rve n tio n  p rog ram  
approved  by th e  D e p a rtm e n t o f C orrections.

Th is co lloquy  d re w  an o b jec tion  fro m  th e  a tto rn e y  fro m  th e  O ffice o f 
V ic tim s ' R ights w ho was rep resen ting  C ynth ia  C ooper. The V ic tim s ' R ights 
a tto rn e y  decla red  th a t C yn th ia  had ag reed  to  th e  plea barga in  on ly  because 
Danie l w ou ld  be requ ired  to  com p le te  a D O C -approved dom estic  v io lence  
in te rve n tio n  p ro g ra m . The V ic tim s ' R ights a tto rn e y  to ld  Judge M oty tka , " I t 's  
[C y n th ia 's ] pos ition  th a t [th e  a g re e m e n t as p re v ious ly  s ta ted  in c o u rt] was a 
co n tra c t, ... and th a t  th e  pa rties  are  now  bound by th a t a g re e m e n t."

Judge M otyka  po in ted  o u t th a t  no one was bound by any fa ce t o f  th e  plea 
a g re e m e n t u n til th e  a g re e m e n t was fo rm a lly  accepted by th e  co u rt. The 
V ic tim s ' R ights a tto rn e y  conceded th a t  th is  was co rre c t. H ow ever, the  
V ic tim s ' R ights a tto rn e y  a rgued  th a t, u n d e r AS 1 2 .5 5 .1 0 1 fa ’l f l j .  i f  th e  co u rt 
o rde red  Daniel Cooper to  a ttend  any tre a tm e n t " fo r  th e  purpose  o f 
re h a b il i ta t in g ]  p e rp e tra to rs  o f  dom e s tic  v io le n ce ", th a t  tre a tm e n t had to  
take  place in a p rog ram  approved  by th e  D e p a rtm e n t o f C orrections.

Judge M otyka  asked th e  p ro se cu to r i f  th e  M un ic ipa lity  s t ill to o k  the  
pos ition  th a t  th e  question  o f dom estic  v io lence  counse ling  o r  tre a tm e n t 
w ou ld  be " le f t  to  [ th e  c o u rt's ] d isc re tio n ". The p ro se cu to r said yes. Judge 
M otyka  then  decla red  th a t  he d isagreed w ith  th e  V ic tim s ' R ights a tto rn e y 's  
in te rp re ta tio n  o f th e  law ; th a t  is, Judge M otyka d id  no t be lieve  th a t AS 
1 2 .5 5 .l O l fa') requ ired  h im  to  im pose a D O C -approved b a tte re r's  in te rve n tio n  
p rog ram  instead o f som e o th e r fo rm  o f re h a b ilita tiv e  tre a tm e n t. A nd , when 
Judge M otyka u ltim a te ly  im posed th e  te rm s  o f D an ie l's  p ro b a tio n , he a llow ed 
D anie l to  con tinue  a tte n d in g  Dr. W ige r's  p rog ram .

A fte r  Judge M otyka sen tenced D an ie l, C yn th ia  filed  a m o tion  asse rting  
th a t th e  counseling po rtion  o f D an ie l's  sen tence  was illega l. Judge M otyka 
refused  to  m od ify  th is  aspect o f th e  sen tence , and C ynth ia  th e reupon  so u g h t 
app e lla te  rev iew  o f Judge M otyka 's  decis ion .

Alaska  la w  d e fin in g  the  r ig h ts  o f  c rim e  v ic tim s

O ur system  o f c rim in a l law has its roo ts  in England. O rig ina lly , th e re  was 
no c rim in a l law  "s y s te m " as w e know  i t  to d a y -n o  n e tw o rk  o f  po lice  agencies 
and g o v e rn m e n t p rosecu to rs . W hen a c rim e  was co m m itte d , i t  was up to  th e  
m em bers  o f th e  co m m u n ity  to  apprehend th e  p e rp e tra to r, and (exce p t in 
cases w here  th e  c rim e  was o f p a rticu la r in te re s t to  th e  c row n ) it  was up to 
th e  v ic tim  to  p rosecu te  th e  case in cou rt.

The  basic p rem ise  o f th is  sys tem  was th a t c rim in a l conduc t co n s titu te d  an 
in ju ry  to  th e  v ic t im -e ith e r  to  th e  v ic t im 's  physica l se lf, o r  to  th e  v ic tim 's  
p ro p e rty , o r to  th e  v ic t im 's  dependen ts . Thus, i t  w as th e  v ic t im 's  ta sk  to  
b ring  th e  p e rp e tra to r  to  c o u rt so th a t  th e  p e rp e tra to r  cou ld  be pun ished . As 
exp la ined  in W ayne R. LaFave, Jero ld H. Is ra e l, and Nancy J. K ing, C rim ina l 
P rocedure  (2nd  e d .1 9 9 9 ),

[T ]h e  English o rig in a lly  v iew ed th e  resp o n s ib ility  o f th e  s ta te  fo r  the  
a d m in is tra tio n  o f ju s tic e  as " lim ite d  to  p rov id in g  m eans by w hich the  
in ju re d  person , o r  his k insm an  o r fr ie n d s [, ]  m ig h t secure adequa te  redress 
w ith o u t reso rtin g  to  p riva te  w a rfa re ."  W hen th e  N orm ans in troduced  the  
ju r y ,  th e y  d id  n o t su b s ta n tia lly  a lte r  th a t  ph ilosophy. T hey so u g h t m ere ly  
to  ga in  th e  a d van tage  o f  co m m u n ity  know ledge  o f local even ts . As f irs t  
es tab lished , ju ro rs  w ere  ne ighbors  w ho  are  like ly  to  know  som e th ing  o f th e  
fac ts  in question . They typ ica lly  based th e ir  ve rd ic ts  on th e ir  own 
know ledge  and w h a t th e y  heard fro m  th e ir  fr ien d s . As England m oved from  
a ru ra l to  a m ore  u rban ized  soc ie ty , i t  w as no lo n g e r possib le  to  assum e 
th a t ju ro rs  w ere  se lf- in fo rm e d . A m ethod  had to  be deve loped fo r 
p resen ting  th e  fac ts  to  th e  ju r y  in th e  course o f th e  tr ia l. A t th a t t im e , the
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English s till had a s tron g  tra d it io n  o f p riva te  p rosecu tion  (a lth o u g h  its 
u nderly ing  ph ilosophy a rg u a b ly  had sh ifted  th e  ro le  o f th e  p riva te  person 
fro m  [se e k in g ] persona l v in d ica tio n  to  ass is ting  th e  s ta te  in redress ing  a 
w rong  ag a in s t th e  s ta te ), and th e  ju r ie s  had a lrea d y  es tab lished  th e  
p ractice  o f hearing  occasional w itnesses. The n a tu ra l p rog ress ion , i t  is 
a rgued, w as to  m ove to  an a d ve rsa ry  tr ia l in w h ich  both s ides w ere  
a llow ed to  p re se n t th e ir  ow n w itnesses and to  c ross-exam ine  th e  
o ppos ition 's  w itnesses.

LaFave, § 1 .4 (c ), Vol. 1, p. 177 n. 113 (c ita tio n s  o m itte d ).

As LaFave ind ica tes, th e  in vo lve m e n t o f th e  s ta te  in th is  process was 
seen as a benefic ia l su b s titu te  fo r  p riva te  re tr ib u tio n  and v e n d e tta . A lthough  
th e  v ic tim  p e rsona lly  p rosecu ted  th e  case, a ju r y  decided w h e th e r th e  
d e fendan t w as g u ilty ,  and a ju d g e  im posed p u n ish m e n t on th e  g u ilty . Even 
so, " th e  ea rly  English v ie w  [w as th a t ]  c rim in a l p rosecu tion  [w a s ] a m eans o f 
p rov id ing  personal redress, w ith  th e  person c la im ing  to  be th e  v ic tim  o f a 
c rim e  having pe rsona lly  to  estab lish  his r ig h t to  re d re ss ." ^41

FN1. LaFave, § 1 .4 (d ) , Vol. 1, p. 189.

T h is was th e  system  th a t  th e  e a rly  A m erican  co lon is ts  im p o rte d  from  
England:

U nder th e  English com m on law  sys tem  th a t th e  co lon is ts  b ro u g h t w ith  
th e m  to th is  c o u n try , sa tis fa c tion  o f  th e  v ic tim 's  in te re s t in ga in ing  th e  
conv ic tion  o f th e  o ffe n d e r lay la rge ly  in th e  v ic t im 's  own hands. W ith  no 
o rgan ized  police d e p a rtm e n t, i f  in ve s tig a tion  w as needed to  d e te rm in e  w ho 
had co m m itte d  th e  c rim e , th a t  ta sk  fe ll to  th e  v ic tim  (un less th e  Crown 
had som e specia l in te re s t in th e  o ffense ). W h a te ve r g o ve rn m e n ta l 
assistance was a va ilab le  o ften  cam e a t a fee, as d id  m uch p riva te  
in ve s tig a tive  assis tance. Once th e  id e n tity  o f th e  o ffe n d e r was d e te rm in e d , 
th e  v ic tim  had to  a rra n g e  fo r  th e  a rre s t and th e  issuance o f  th e  a rre s t 
w a rra n t. S ince th e  English com m on law system  also re lied  p rim a r ily  on 
p riva te  p rosecu tion , th e  v ic tim  then  bore  th e  resp o n s ib ility  o f p resen ting  
th e  p rosecu tion  [case ] a t tr ia l.. . .

LaFave, § 1 .4 (k ) , Vol. 1, pp. 2 0 9 -2 1 0  (fo o tn o te s  o m itte d ). This sys tem  
o bv io u s ly  favo red  th e  rich and p o w e rfu l-th ose  w ith  su ffic ie n t in fluence  and 
resources to  apprehend  th e  p u rp o rted  w ro ng d o e r and to  pursue th e  case in 
co u rt.

B u t by th e  la te  e ig h tee n th  c e n tu ry , soc ie ty 's  v ie w  o f  c rim in a l co n d uc t and 
th e  p rope r fu n c tion  o f  th e  c rim in a l law  had begun to  change. C rim ina l 
co n d uc t was no lo n g e r v iew ed  as a p riv a te  in ju ry  to  th e  v ic t im . R a the r, c rim e  
was seen as an in ju ry  to  th e  c o m m u n ity . C rim ina l in ve s tig a tion s  w ere  
conducted  by pub lic  police d e p a rtm e n ts , and c rim in a l p rosecu tions w ere  
b ro u g h t by th e  s ta te  on b e h a lf o f th e  co m m u n ity  as a w ho le .^42  ^  becam e 
th e  g o ve rn m e n t's  ta s k  to  b ring  th e  w ro ng d o e r to  ju s tic e : g o ve rn m e n t 
p rosecu to rs , n o t c rim e  v ic tim s , decided w h e th e r charges shou ld  be file d ; 
likew ise , if  charges w ere  file d , g o v e rn m e n t p rosecu to rs  d irec ted  th e  lit ig a tio n  
o f  those  charges.

FN2+ LaFave, § 1 .4 (d ) , Vol. 1, p. 189.

[D u rin g ] th e  ... h a lf ce n tu ry  [fo llo w in g  Am erican independence ], pub lic  
p rosecu to rs  ga ined a v ir tu a l m onopo ly  o v e r th e  decision to  p rosecu te  and 
th e  p resen ta tion  o f  th e  p rosecu tion  [case ] a t tr ia l. M ost ju r is d ic tio n s  
con tinued  to  p e rm it p riv a te  a tto rn e y s  rep resen ting  th e  v ic tim  to  pa rtic ip a te  
in th e  p rosecu tion , b u t th a t  p rac tice  o rd in a rily  was d e penden t upon th e  
perm iss ion  o f th e  p ro se cu to r and w as used p r im a r ily  in m isdem eano r 
cases. ...

A n o th e r so m e w h a t la te r d e ve lo p m e n t im p ac tin g  th e  v ic t im 's  ro le  was 
th e  e s ta b lish m e n t o f th e  local po lice d e p a rtm e n t. W ith  th e  police 
d e p a rtm e n t ava ilab le  to  co n d uc t in ve s tig a tion s  and m ake a rre s ts , th e  
v ic tim 's  ro le  in these  aspects o f th e  process was reduced d ra m a tica lly . 
V ic tim s w ere  n o t lega lly  p rec luded fro m  e ith e r  conduc ting  in ve s tig a tion s
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o r  m ak ing  a rre s ts , b u t th e  lega l, econom ic , and o th e r  advantages 
e n joyed  by th e  police m ade v ic t im [s ']  use o f th a t a u th o r ity  im p rac ticab le  
in a ll b u t excep tiona l cases. In  la rge  p a rt, th e  v ic tim s ' ac tions  a t th is  
s tage  o f th e  p rocess cam e to  be lim ite d  to  re p o rtin g  o ffenses to  th e  
police and then  p rov id in g  such add itio na l coopera tion  ( e .g ., eye -w itness  
id e n tif ica tio n ) as th e  police m ig h t request.

LaFave, § 1 .4 (k ) , Vol. 1, pp. 21 0 -1 1  (fo o tn o te s  o m itte d ).
C rim e w as no lo n g e r perce ived as p rim a rily  an in ju ry  to  th e  ind iv idua l 

v ic tim . R ather,

C rim e [w a s ] now  conce ived o f  e n tire ly  in te rm s  o f an o ffense  aga ins t 
soc ie ty . The dam age to  th e  ind iv idua l v ic tim  [w a s ] in c id e n ta l^ ] and its 
redress [w a s ] no longe r regarded as a fu n c tion  o f  th e  c rim in a l ju s tic e  
process. R athe r, i t  [w a s ] separa ted  o ff  and ... tre a te d  as a m a tte r  o f c iv il 
ju s tic e . W hile  th e  v ic tim  [w a s ] a llow ed to  decide w h a t [s h o u ld ] be done 
w ith  th e  case as a c iv il m a tte r [ , ]  ... th e  c rim in a l case b e lo n g [e d ] so le ly  to  
th e  s ta te  and pub lic  o ffic ia ls .

LaFave, § 1 .4 (k ) , Vol. 1 , p. 211 (q u o tin g  W illiam  M cDonald, "Tow ards a 
B icen tenn ia l R evo lu tion  in C rim ina l Justice : The Return  o f th e  V ic tim ", 13 
A m .C rim . L.Rev. 6 49 , 650 (1 9 7 6 )).

By th e  tw e n tie th  c e n tu ry , i t  w as f irm ly  es tab lished  th a t  " in  A m erican  
ju r isp ru d e n ce  ... ,  a p riva te  c itizen  lacks a ju d ic ia lly  cogn izab le  in te re s t in th e  
[c r im in a l] p rosecu tion  o r  non p rosecu tion  o f a n o th e r .. . ."  Linda R.S. v. R ichard  
P .. 410  U.S. 6 14 . 619 . 93 S .C t. 1146. 1149. 35 L.Ed.2d 536 (1 9 7 3 J .

O bv ious ly , th is  m e a n t th a t  th e re  w ould  be tim e s  w hen g o ve rn m e n t 
p rosecu to rs  w ould  be a t odds w ith  c rim e  v ic tim s . The g o v e rn m e n t p rosecu to r 
m ig h t n o t v ie w  th e  fac ts  in th e  sam e w ay as th e  v ic tim , and th u s  the  
p rosecu to r m ig h t conclude  th a t  no c rim e  had been co m m itte d . O r th e  
p rosecu to r m ig h t agree  th a t a c rim e  had p rob a b ly  been c o m m itte d , bu t 
neverthe less conclude  th a t  th e  case could n o t be p roved  in co u rt. Or th e  
p rosecu to r m ig h t d isag ree  w ith  th e  v ic tim  concern ing  th e  p ro p e r charges to  
file  aga ins t th e  d e fendan t. O r, a fte r  charges w ere  filed  and th e  case b ro u g h t 
to  co u rt, th e  p ro se cu to r m ig h t d isagree  w ith  th e  v ic tim  concern ing  how  the  
case should be litig a te d , o r w h e th e r (and  on w h a t te rm s ) th e  case shou ld  be 
se ttle d , o r w h a t p u n ish m e n t shou ld  be so u g h t in th e  e ve n t o f th e  de fendan t's  
conv ic tion .

I t  was n o t th a t  law m akers  fa iled  to  recogn ize these  p o ten tia l con flic ts . 
R a ther, i t  was perce ived th a t these  p rob lem s w ere  o u tw e ighed  by th e  
socie ta l benefits  o f hav ing  an o b je c tive  g o v e rn m e n t o ffic ia l, as opposed to  a 
person w hose persona l in te re s ts  w ere  a t s take , decide w h e th e r a c itizen  
shou ld  be charged  w ith  a c rim e , and w h a t th a t  charge  shou ld  be, and how 
th a t charge shou ld  be lit ig a te d  o r se ttle d .

And ye t, in th e  la tte r  p a rt o f th e  tw e n tie th  ce n tu ry , som e people began to  
call fo r  a re -e va lu a tio n  o f th e  v ic tim 's  ro le -o r, m ore  p rec ise ly , n o n -ro le -in  th is  
m odern  system . The re fo rm e rs  asserted  th a t, because c rim e  v ic tim s  had no 
r ig h t to  a c tive ly  p a rtic ip a te  in th e  c rim in a l ju s tic e  process, th e  crim ina l 
ju s tic e  system  had s topped paying  su ffic ie n t a tte n tio n  to  th e  people ha rm ed 
o r  th re a te n e d  by c rim in a l conduct. Responding to  th is  c rit ic is m , va rious 
s ta tes  enacted s ta tu te s  o r  c o n s titu tio n a l am e n d m e nts  (o r  bo th ) w h ich w ere 
(in  th e  w ords o f  th e  M assachusetts  S uprem e C ou rt) " in te n d e d  to  change th e  
tra d itio n a l [ro le ] o f v ic tim s  fro m  v ir tu a lly  s ile n t obse rve rs  to  ac tive  
pa rtic ip a n ts  in th e  c r im in a l ju s tic e  p ro c e s s " . - ^

FN3. H aaen v. C om m onw ea lth . 437  Mass. 374 . 772 N .E .2d 32.
38 (20021 ( in te rn a l q u o ta tio n s  o m itte d ).

In  A laska, these  re fo rm  e ffo rts  led to  th e  a m e n d m e n t o f  o u r s ta tu te s  
g o ve rn ing  c rim in a l p rocedure  and , la te r, to  th e  a m e n d m e n t o f  o u r s ta te  
co n s titu tio n .

In  1989, th e  A laska Leg is la tu re  enacted th e  C rim e V ic tim s ' R ights Act. 
The section o f th is  a c t th a t  e num era tes  v ic tim s ' r ig h ts , AS 1 2 .6 1 .0 1 0 . 
p rov ides (am ong  o th e r  th in g s ) th a t  a c rim e  v ic tim  has th e  sam e r ig h t as the
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d e fen d a n t to  be p re se n t a t  co u rt hearings and th e  r ig h t to  be no tified  
o f  these  co u rt h e a r i n g s , a s  w e ll as th e  r ig h t to  m ake a w r itte n  o r  ora l 
s ta te m e n t fo r  use in p repa ra tion  o f th e  p re -sen tence  re p o rt in fe lony  
c a s e s , a n d  th e  r ig h t to  ap p ea r pe rsona lly  a t th e  de fen d a n t's  sen tenc ing  
hearing  and to  p resen t a w r itte n  s ta te m e n t a n d /o r  m ake a sw orn o r  unsw orn 
ora l p resen ta tion  a t th a t  h e a r in g .^ S

FN4. SLA 1989, ch. 59.

FN5. AS 1 2 .6 1 .0 1 0 (a )(  1).

FN6. AS_12i 61 i 0 1 0 (a ) (2 ) - (3 ) .

FN7. AS 1 2 .6 1 .0 1 0 (,a !f8 J .

FN8. AS 1 2 .6 1 .0 1 0 (a j f9 T

Five years la te r, in 1994, a v ic tim s ' r ig h ts  section ( Section  241 w as added 
to  A rtic le  I  o f th e  A laska C o n s t itu t io n .^ ^  A rtic le  I. Section 2 4 . s ta tes :

FN9. See  Leg is la tive  Resolve No. 58 o f th e  18th A laska 
L eg is la tu re , section  2.

C rim e v ic tim s , as de fined  by law , sha ll have th e  fo llo w in g  r ig h ts  as 
prov ided  by law : th e  r ig h t to  be reasonab ly p ro tec ted  fro m  th e  accused 
th ro u g h  th e  im pos ition  o f a p p ro p ria te  bail o r  co nd itions  o f re lease by the 
c o u rt; th e  r ig h t to  co n fe r w ith  th e  p rosecu tion ; th e  r ig h t to  be tre a te d  w ith  
d ig n ity , respect, and fa irn e ss  du ring  a ll phases o f  th e  c rim in a l and ju v e n ile  
ju s tic e  process; th e  r ig h t to  tim e ly  d ispos ition  o f th e  case fo llo w in g  th e  
a rre s t o f th e  accused; th e  r ig h t to  ob ta in  in fo rm a tio n  a b o u t and be a llow ed 
to  be p resen t a t a ll c r im in a l o r ju v e n ile  proceed ings w here  th e  accused has 
th e  r ig h t to  be p re se n t; th e  r ig h t to  be a llow ed to  be heard , upon request, 
a t sen tenc ing , be fo re  o r  a fte r  conv ic tion  o r ju v e n ile  a d ju d ica tio n , and a t 
any p roceed ing w he re  th e  accused's re lease from  cus tody  is cons ide red ; 
th e  r ig h t to  re s titu tio n  fro m  th e  accused; and th e  r ig h t to  be in fo rm e d , 
upon request, o f th e  accused's escape o r re lease fro m  cus tody  be fo re  o r 
a fte r  conv ic tion  o r  ju v e n ile  a d ju d ica tion .

Cyn th ia  Cooper and th e  O ffice  o f V ic tim s ' R ights re ly  on th is  section  o f th e  
c o n s titu tio n , as w e ll as th e  p rov is ions o f  th e  Alaska V ic tim s ' R ights A ct 
q uo ted  above, to  s u p p o rt th e ir  co n ten tio n  th a t  th e  v ic tim  o f a c rim e  a n d /o r 
th e  O ffice o f V ic tim s ' R ights a re  a u tho rized  to  seek appe lla te  rev iew  o f a 
sen tencing  ju d g e 's  decis ion.

U nder A laska  law , does a v ic tim  o f  a c rim e  have  an in d e p e n d e n t r ig h t  to  
appea l the  sen tence  im p ose d  on th e  p e rp e tra to r  o f  th e  c rim e?

As we have ju s t  e xp la ined , a c rim e  v ic tim  in A laska now  has th e  r ig h t to  
a tte nd  all th e  p roceed ings th a t  th e  d e fendan t has th e  r ig h t to  a tte n d , and a 
c rim e  v ic tim  has th e  r ig h t to  p rov ide  in p u t be fore  ce rta in  decis ions are  
m ade -in  p a rticu la r, th e  decis ion as to  w h a t sen tence  a conv ic ted  d e fen d a n t 
shou ld  receive. B ut n e ith e r A rtic le  I .  Section 24  o f th e  A laska C on s titu tion  
no r th e  V ic tim s ' R ights A ct (AS 12 .61 ) exp ress ly  g ives c rim e  v ic tim s  th e  r ig h t 
to  in te rve n e  in th e  lit ig a tio n  o f a c rim in a l case-in  th e  sense o f  d e te rm in in g  
w h a t charges shou ld  be b ro u g h t, o r  d e te rm in in g  how  those  charges should 
be litig a te d  o r se ttle d , o r  d e te rm in in g  w h e th e r th e  p ro se cu to r shou ld  seek 
app e lla te  rev iew  o f p a rtic u la r ju d ic ia l decis ions.

M oreover, as w e exp la ined  e a rlie r, th e  case p rese n tly  be fo re  us invo lves a 
s itu a tio n  w here  th e  p rosecu ting  a u th o r ity  (the  M un ic ipa lity  o f A nchorage) 
does n o t be lieve th a t  th e  cha llenged ju d ic ia l decis ion w as illega l o r adverse  
to  the  g o ve rn m e n t's  in te re s ts . A t th e  sen tenc ing  hea ring , w hen it  appeared
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th a t  th e  plea barga in  m ig h t u n rave l o ve r th e  issue o f co u rt-o rd e re d  
tre a tm e n t, th e  p ro se cu to r to o k  th e  pos ition  th a t Judge M otyka w ou ld  be 
acting  w ith in  his law fu l a u th o r ity  i f  he declined  to  o rd e r Daniel Cooper to  
a tte nd  a DO C -approved b a tte re r's  in te rv e n tio n  p rog ram .

T hus, by b ring ing  th is  o rig ina l app lica tion  fo r  re lie f, C yn th ia  Cooper is no t 
m e re ly  pursu ing  a legal c la im  th a t th e  p ro se cu to r has declined  to  pursue. 
R ather, she is pu rsu ing  a legal c la im  th a t is adve rse  to  th e  declared in te re s ts  
o f th e  M un ic ipa lity  o f A nchorage-because  a decision in he r fa v o r m ig h t lead 
to  a m otion  by Daniel C ooper to  w ith d ra w  fro m  th e  plea a g reem en t.

A lthough  A laska law does n o t exp ress ly  g ive  c rim e  v ic tim s  th e  r ig h t to  
appea l a de fen d a n t's  sen tence , C yn th ia  Cooper con tends th a t th is  r ig h t is 
im p lic it  in one o r m ore  clauses o f  A rtic le  I, Section 24  o r  AS 1 2 .6 1 .0 1 0 .

(a ) C yn th ia  C ooper's  a rg u m e n t th a t  th e  d is tr ic t  c o u rt's  im p os ition  o f  an  
a lle g e d ly  ille g a l sen tence  v io la tes  h e r  r ig h t  to  a t im e ly  d ispos ition  o f  the  
c r im in a l case

C ynth ia  po in ts  o u t th a t  A rtic le  I. Section  24 o f  th e  A laska C onstitu tion  
g ives c rim e  v ic tim s  th e  r ig h t to  " t im e ly  d ispos ition  o f [a c r im in a l] case 
fo llo w in g  th e  a rre s t o f th e  accused". As exp la ined  e a rlie r in th is  op in ion , 
C yn th ia  c la im s th a t,  u nder A laska sen tenc ing  law , once Judge M otyka m ade 
th e  decision to  o rd e r Danie l Cooper to  a tte n d  re h a b ilita tiv e  tre a tm e n t as a 
co nd ition  o f p ro b a tio n , th e  ju d g e  was ob liged  to  o rd e r Daniel to  a tte nd  a 
D O C -approved b a tte re r 's  in te rve n tio n  p rog ram . C ynth ia  a rgues th a t, 
because Judge M otyka fa iled  to  do th is , D anie l C ooper's  sen tence  is illega l. 
T hen, re ly ing  on appe lla te  decis ions w hich dec la re  th a t  an illega l sen tence  is 
n o t "m e a n in g fu lly  im posed ", C ynth ia  a rgues th a t  Daniel has neve r been 
"m e a n in g fu lly "  se n tenced -and , th u s , th a t  she  (C yn th ia ) has been den ied her 
r ig h t (as a c rim e  v ic t im )  to  a " t im e ly  d is p o s itio n " o f th is  case.

I t  is tru e  th a t, in p rio r decis ions, th is  C ourt has repea ted ly  decla red  th a t, 
to  th e  e x te n t a sen tence  is illega l, i t  has n o t been "m e a n in g fu lly  im posed". 
^ 4 1  B u t these  decis ions invo lved  th e  question  o f w h e th e r th e  illega l po rtion  
o f th e  sen tence  cou ld  be ad ju s ted  o r co rrec ted  to  th e  de fen d a n t's  d e tr im e n t, 
d esp ite  the  fa c t th a t  th e  double  je o p a rd y  c lause n o rm a lly  p rec ludes a co u rt 
fro m  a d ju s tin g  a de fen d a n t's  sen tence  upw ard  once it  has been im posed. In  
th is  co n te x t, w hen we decla red  th a t th e  illega l sen tence  (o r  th e  illegal 
po rtio n  o f th e  sen tence ) had n o t been "m e a n in g fu lly  im posed ", w e w ere 
saying  th a t th e  double  je o p a rd y  c lause did n o t fo rb id  a d ju s tm e n t o f the  
sen tence  (o r  th e  cha llenged po rtion  o f  th e  sen tence ) to  th e  d e fendan t's  
d e tr im e n t.

FN10. See, e .g ., S m ith  v. S ta te . 892 P.2d 202 . 2 0 3 -0 4  (A laska 
A d d .19951: D unham  v. Juneau. 790 P.2d 239 . 240 -41  (A laska 
A d d .19901: S ta te  v. Laoorte . 672  P.2d 4 6 6 . 4 6 8 -6 9  & n. 6 
(A laska A d d .19831 .

Th is is q u ite  d iffe re n t fro m  asserting  th a t a d e fen d a n t w ho rece ives an 
illega l (o r  p a rtia lly  illega l) sen tence  has neve r rea lly  been sentenced fo r  any 
purpose . The fa c t th a t th e re  m ay be a legal d e fec t in th e  de fendan t's  
sen tence  does n o t m ean th a t  th e  sen tenc ing  was a com p le te  n u llity , no r 
does it  m ean th a t  a v ic tim 's  r ig h t to  a t im e ly  d ispos ition  o f  th e  c rim in a l case 
has been v io la ted .

A v ic tim 's  r ig h t to  a t im e ly  d ispos ition  o f a c rim in a l case is sa tis fied  if  the  
p roceedings take  place in a t im e ly  m anne r, even if an appe lla te  c o u rt la te r 
concludes th a t  th e  proceed ings w ere  flaw ed  and m u s t be repea ted . In  th e  
p resen t case, even if  we assum e fo r  purposes o f a rg u m e n t th a t  one aspect 
o f Daniel Cooper's sen tence  was illega l ( th e  po rtion  d ire c tin g  h im  to  
com p le te  his tre a tm e n t w ith  Dr. W ige r ra th e r than  engag ing  in tre a tm e n t a t 
a DO C -approved b a tte re r's  in te rve n tio n  p ro g ra m ), and even if  w e assum e 
th a t th e  doub le  je o p a rd y  c lause w ou ld  a llow  co rrec tion  o f th is  pu rpo rted  
fla w , th e  fa c t rem a ins th a t  th e  sen tenc ing  d id  ta ke  place. C yn th ia 's  r ig h t to  a 
t im e ly  d ispos ition  o f  th e  case was th e re fo re  sa tis fied .

See Haaen v. C om m onw ea lth . 437  Mass. 374 . 772 N .E .2d 32 . 36 (20021 . 
w here  th e  M assachusetts S uprem e C o u rt sa id :
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We conclude th a t [ ,  by gua ran tee ing  c rim e  v ic tim s  a r ig h t to  p ro m p t 
d ispos ition  o f c rim in a l cha rg e s ,] th e  Leg is la tu re  sough t to  assure fo r  
v ic tim s  a p ro m p t d ispos ition  w ith in  th e  c o n te x t o f th e  tr ia l p rocess .... In  
th e  p resen t case, th e  d e fe n d a n t was tr ie d  and sen tenced w ith in  one yea r 
o f [h is ] in d ic tm e n t....  The  s ta tu to ry  re q u ire m e n t o f a "p ro m p t d is p o s itio n " 
th u s  has been sa tis fied .

For these  reasons, w e re je c t C yn th ia 's  co n ten tio n  th a t th e  e n try  o f 
ju d g e m e n t a g a in s t a c rim in a l d e fen d a n t does n o t c o n s titu te  a "d is p o s it io n "  o f 
th e  case if  th e re  is an a tta ckab le  flaw  in th e  sen tenc ing  ju d g e 's  decis ion.

(b )  C yn th ia  C ooper's  a rg u m e n t th a t, because c rim e  v ic tim s  have  a 
c o n s titu tio n a l an d  s ta tu to ry  r ig h t to  be h e a rd  a t  the  se n tenc ing  hea ring , 
crim e  v ic tim s  m u s t have  th e  r ig h t  to  in d e p e n d e n tly  cha llenge  the  
sen tenc ing  ju d g e 's  decis ion  i f  the  v ic tim  concludes th a t  th e  sen tence  is  
ille g a l

C yn th ia 's  n e x t a rg u m e n t is based on th e  fa c t th a t th e  A laska C on s titu tion  
and th e  A laska V ic tim s ' R ights A ct g ive  c rim e  v ic tim s  th e  r ig h t to  be heard  a t 
s e n te n c in g -th a t is, th e  r ig h t to  p rov ide  in p u t before  th e  ju d g e  decides w h a t 
sen tence  th e  d e fen d a n t shou ld  rece ive. C yn th ia  a rgues th a t a c rim e  v ic tim  
m u s t have a co rrespond ing  r ig h t to  appeal th e  ju d g e 's  sen tenc ing  decis ion if  
th e  v ic tim  concludes th a t  th e  ju d g e  has im posed an illega l sentence.

To p rope rly  ana lyze  th is  a rg u m e n t, i t  is c ruc ia l to  d is tin g u ish  be tw een , on 
th e  one hand, a c rim e  v ic t im 's  acknow ledged procedural r ig h ts  to  a tte n d  th e  
sen tencing  p roceed ings and to  p rov ide  in p u t before  th e  ju d g e  m akes th e  
sen tenc ing  decis ion and , on th e  o th e r, th e  r ig h t asserted  by C ynth ia  C ooper 
in th is  lit ig a tio n : th e  asse rted  r ig h t to  in te rve n e  in th e  la w su it and 
in d ependen tly  dem and o r  seek appe lla te  rev iew  o f  th e  ju d g e 's  sen tenc ing  
decis ion.

In  he r b rie f to  th is  C ourt, C yn th ia  c ites  severa l appe lla te  decis ions from  
o th e r s ta tes th a t have enacted  v ic tim s ' r ig h ts  laws. She c la im s th a t  these  
cou rts  have recogn ized  a c rim e  v ic tim 's  s tand ing  to  lit ig a te  va rious  c la im s 
based on th e ir  s ta te s ' v ic t im s ' r ig h ts  acts.

C yn th ia 's  b r ie f con ta ins  a m is taken  ana lys is  o f som e o f these  appe lla te  
decis ions. For e xa m p le , C yn th ia  c la im s th a t  th e  New Jersey S uprem e C o u rt 
held in S ta te  v. T im m endeauas. 161 N.J. 5 15 . 737 A .2d 55. 7 5 -7 6  [1 9 9 9 1 . 
th a t, because c rim e  v ic tim s  in New Jersey have a c o n s titu tio n a l r ig h t to  
a tte nd  the  tr ia l,  a c rim e  v ic tim  has s tand ing  to  o b je c t to  a de fendan t's  
reques t fo r  change o f venue  i f  th e  new location w ou ld  pose a su b s tan tia l 
obstac le  to  th e  v ic t im 's  a tte n d in g  th e  tr ia l.  Th is  is a m isread ing  o f th e  New 
Jersey co u rt's  decis ion . The T im m endequas  decis ion m ere ly  holds th a t  i t  is 
no t im p ro p e r fo r  a tr ia l ju d g e  to  take  accoun t o f th e  inconven ience  th a t a 
change o f venue w ou ld  pose to  th e  c rim e  v ic t im , "  p ro v id e d  th a t  th e  
co n s titu tio n a l r ig h ts  o f  th e  d e fen d a n t are  no t denied o r  in fring e d  on by [th e  
ju d g e 's ] decision

FN11. T im m endeauas. 737 A .2d a t 76 (em phas is  in the  
o rig in a l) .

M oreover, in th e  T im m endequas  case, i t  was th e  p ro se cu to r w ho 
addressed th e  tr ia l ju d g e  and a rticu la te d  th e  v ic t im 's  conce rn s .™ 12 Thus, 
T im m endequas  does n o t even reach th e  n a rro w e r question  o f w h e th e r the  
v ic tim  was pe rsona lly  e n tit le d  to  be heard on th is  issue if, fo r  som e reason, 
th e  p rosecu to r did n o t share  th e  v ic t im 's  pos ition .

FN12. Id . a t 7 4 -75 .

S im ila r ly , in S ta te  in  th e  In te re s t  o f  K.P.. 311 N .J.Super. 123. 709 A .2d 
315 f ! 9 9 7 ) . th e  question  was w h e th e r a ju v e n ile  c o u rt ju d g e , when decid ing  
w h e th e r to  g ra n t a m edia req u e s t to  open th e  p roceed ings to  th e  pub lic , 
could law fu lly  cons ide r th e  v ic t im 's  oppos ition  to  th is  reques t-an  oppos ition  
th a t was p resented  by th e  p rosecu ting  a tto rn e y .
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I t  is tru e  th a t th e  New Jersey c o u rt w orded  its  decis ion in te rm s  o f  th e  
v ic t im 's  "s ta n d in g " , b u t th e  issue was n o t th e  v ic t im 's  s tand ing  as a p a rty  to  
th e  law su it, b u t ra th e r w h e th e r th e  co u rt cou ld  la w fu lly  cons ide r th e  v ic tim 's  
pos ition  w hen ru ling  on a n o n -p a rty  new spaper's  req u e s t to  open the  
proceed ings to  th e  m ed ia . As s ta ted  by th e  New Jersey co u rt, " [ t ]h e  issue 
[w as to  id e n tify ] th e  fa c to rs  [ th a t ]  th e  c o u rt m ay [p ro p e r ly ] cons ide r [w h e n ] 
e xe rc is ing  its  d is c re tio n ."

FN13. In te re s t  o f  K.P.. 709 A .2d a t 3 1 6 .

The New Jersey co u rt did n o t reach th e  issue o f  w h e th e r th e  v ic tim  m ig h t 
have th e  r ig h t to  seek appe lla te  rev iew  o f an adverse  decis ion . M oreover, as 
was th e  case in T im m endequas, it  was th e  p ro se cu to r w ho addressed the  

ju d g e  and a rticu la te d  th e  v ic tim 's  c o n c e r n s . ^ ^  Thus, like  T im m endequas, 
th e  decis ion in In te re s t o f  K.P. does n o t reach th e  n a rro w e r question  o f 
w h e th e r th e  v ic tim  w ou ld  have been p e rsona lly  e n tit le d  to  be heard  on th is  
issue if  the  v ic tim  and th e  p rosecu to r had been a t odds.

FN14. Id .  a t 316 -1 7 .

C ynth ia  c ites  Melissa J. v. S u p e rio r C ourt. 190 Cal.ADD.3d 4 7 6 . 237 
C a l.R ptr. 5 (19 8 7 1 . as a case in w hich a c o u rt recognized a c rim e  v ic tim 's  
s tand ing  to  sue to  p ro te c t th e ir  p rocedura l r ig h ts . This is co rre c t: in Melissa  
J., th e  C a lifo rn ia  C ou rt o f Appeal held th a t  a c rim e  v ic tim  is e n tit le d  to  notice  
and a r ig h t to  be heard be fo re  th e  sen tenc ing  ju d g e  te rm in a te s  o r  reduces 
th e  de fen d a n t's  p re v io u s ly  im posed o b lig a tio n  to  pay re s titu t io n ; th e  co u rt 
a lso held th a t a c rim e  v ic tim  has s tand ing  (a fte r  exh a us tin g  tr ia l co u rt 
rem ed ies) to  ask an appe lla te  co u rt to  en fo rce  th is  p rocedura l r ig h t .™ 15 
H ow ever, w h ile  th e  C a lifo rn ia  c o u rt concluded th a t a c rim e  v ic tim  cou ld  seek 
an appe lla te  rem e d y  fo r  an im p ro p e r a b rid g e m e n t o f th e ir  p rocedura l r ig h t to  
be heard , th e  c o u rt also no ted  th a t a c rim e  v ic t im  " is  n o t considered  a p a rty
to  [ th e ]  c rim in a l p ro c e e d in g " .^ ! *

FN15. Melissa J.. 237 C a l.R ptr. a t  6 -7 .
~ J

FN16. Id .  a t 6.

R etu rn ing  to  th e  p resen t case, we conc lude  th a t  th is  case does no t 
req u ire  us to  decide w h e th e r A laska law w ou ld  likew ise  recogn ize a crim e 
v ic t im 's  s tand ing  to  sue to  en fo rce  th e  p rocedura l r ig h ts  specified  in A rtic le  I.  
Section 24 o f  o u r s ta te  co n s titu tio n  o r in AS 1 2 .6 1 ,0 1 0 -because. in th e  
p re se n t case, those  r ig h ts  w ere  honored . C yn th ia  C ooper was no tifie d  o f  the  
tr ia l co u rt p roceed ings, she  a tte nd e d  those  p roceed ings (a long  w ith  her 
la w ye r fro m  th e  O ffice  o f V ic tim s ' R igh ts ), and she was a llow ed to  p resen t 
he r v iew s to  th e  sen tenc ing  ju d g e  (bo th  pe rsona lly  and th ro u g h  h e r law ye r).

R a ther, th e  question  be fo re  us is w h e th e r, i f  a c rim e  v ic tim 's  procedural 
r ig h ts  have been honored  bu t th e  v ic tim  is d issa tis fied  w ith  th e  sen tencing  
ju d g e 's  sub s tan tive  decis ion , th e  v ic tim  m ay indepen d e n tly  seek appe lla te  
rev iew  o f th a t  decis ion . A m erican  cou rts  are  unan im ous in answ ering  "n o "  to  
th is  question .

For exam p le , in S ta te  v. Lam berton , 183 Ariz. 47 . 899  P.2d 939 119951. 
th e  A rizona S up rem e  C o u rt acknow ledged th a t  a c rim e  v ic tim  w ou ld  have 
s ta n d ing  to  seek appe lla te  rev iew  if  th e  c rim e  v ic tim  was denied one o r m ore  
o f th e  r igh ts  enu m e ra te d  in A rizona 's  V ic tim s ' R ights A ct. Id .  a t 942 . A t the  
sam e tim e , how eve r, th e  A rizona c o u rt held th a t  a c rim e  v ic tim  had no 
s tand ing  to  seek appe lla te  rev iew  o f  a tr ia l co u rt's  decis ion to  g ra n t the  
d e fendan t's  p e tit io n  fo r  pos t-co n v ic tio n  re lie f and to  o rd e r re -se n te nc ing . Id . 
a t 9 4 2 -4 3 .

The M ary land C ou rt o f Appeals ( th a t s ta te 's  h ig h e s t c o u rt)  reached th e  
sam e decision in Cianos v. S ta te , 338 Md. 4 0 6 . 659 A .2d 291 ( 19951. The
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c o u rt held th a t  a c rim e  v ic tim  is n o t a p a rty  to  th e  c rim in a l lit ig a tio n , and 
th a t th e  v ic tim  has no r ig h t to  appeal th e  ju d g e m e n t en te red  aga in s t the  
de fendan t. L ike th e  A rizona co u rt, th e  M ary land c o u rt acknow ledged th a t a 
c rim e  v ic tim  cou ld  seek appe lla te  e n fo rce m e n t o f th e  r ig h ts  g ra n te d  by 
M ary land 's  V ic tim s ' R ights Act. B u t th e  M ary land co u rt decla red  th a t any 
such appea l " is  co lla te ra l t o [ , ]  and m ay no t in te r ru p t [ , ]  a c rim in a l case", no r 
can ju d ic ia l rev iew  o f a v ic tim s ' r ig h ts  v io la tio n  " re s u lt  in reve rsa l o f th e  
ju d g m e n t [o r ]  a reopen ing  o f th e  [u n d e rly in g  c r im in a l] case". Id . a t 293 -9 4 .

In D ix  v. S u p e rio r C ourt. 53 C al.3d 4 42 . 279 C ai.R ptr. 8 34 . 807 P.2d 
1063 (19 9 1 1 . th e  C a lifo rn ia  S uprem e C ou rt held th a t  a c r im e  v ic tim  has no 
r ig h t to  o b je c t to  a p rosecu to r's  decis ion to  ask th e  sen tenc ing  ju d g e  to  
" re c a ll"  ( i.e .,  va ca te ) a de fen d a n t's  sen tence  and to  a llow  th e  de fen d a n t to  
be re-sen tenced  a t a la te r t im e , so th a t  th e  d e fen d a n t cou ld  te s tify  aga ins t 
o th e r o ffende rs  and th u s , p o te n tia lly , earn  a reduction  o f  his sen tence . The 
C a lifo rn ia  S uprem e C ou rt declared th a t  " [e ]x c e p t  as spec ifica lly  p rov ided  by 
law , a p riva te  c itizen  has no personal legal in te re s t in th e  ou tcom e  o f an 
ind iv idua l c rim in a l p rosecu tion  a g a in s t a n o th e r p e rson .... [T ]h e  v ic tim  o f th e  
c rim e  is no t a p a rty ."

FN17. D ix. 279  C al.R otr. 834 . 807 P.2d a t 1066 (c ita tio n s  
o m itte d ).

In  D ix, th e  c rim e  v ic tim  a rgued th a t th e  co n tem p la ted  " re c a ll"  o f  the  
d e fen d a n t's  sen tence  w ou ld  je o p a rd ize  th e  v ic t im 's  persona l sa fe ty , since th e  
d e fen d a n t had a lleged ly  th re a te n e d  th e  v ic tim  w ith  fu tu re  ha rm .S ^ lS  jh e  
c rim e  v ic tim  po in ted  o u t th a t  th e  C a lifo rn ia  C on s titu tion  had been am ended 
in 1982 to gu a ra n te e  c rim e  v ic tim s  th e  r ig h t to  a p p ro p ria te  d e te n tio n , tr ia l, 
and p u n ish m e n t o f c rim in a l o ffenders . The v ic t im  a rgued th a t,  because o f th e  
th re a t to  his persona l sa fe ty , any " re c a ll"  o f th e  de fen d a n t's  sen tence  w ould  
v io la te  those  r ig h ts .FN19 The C a lifo rn ia  c o u rt answ ered :

FN18. Id .

FN19. Id . a t 1067.

The [C a lifo rn ia ] C on s titu tion  and s ta tu te s  do accord ind iv id u a l fe lony 
v ic tim s  ce rta in  " r ig h ts "  o f  a ... specific  and persona l n a tu re . These include 
th e  " r ig h t"  to  re s titu t io n  in a p p ro p ria te  c ircum stances , and [ th e  r ig h t]  to  
rece ive  no tice , appea r [in  c o u rt] ,  and s ta te  [ th e ir ]  v iew s in connection  w ith  
d ispos ition  and sen tenc ing . [B u t] w h a te v e r specia l cons ide ra tions  o f 
s tand ing  m ay app ly  to  th is  lim ite d  ca te go ry  o f "v ic t im s ' r ig h ts " , ... [w ]e  
hold th a t [ th e  v ic t im ] has no persona l " r ig h t"  o r  " in te re s t"  w h ich w ould  
p e rm it his in te rve n tio n  in th e  decis ion [w h e th e r ] to  recall [th e  d e fen d a n t's ] 
sentence.
Dix. 279 C a i.R ptr. a t 8 38 . 807 P.2d a t 1 0 6 7 .

Having lo s t his a rg u m e n t to  th e  C a lifo rn ia  S uprem e C ou rt, th e  c rim e  
v ic tim  in D ix  then  to o k  his case to  th e  fede ra l cou rts . In  D ix  v. C oun tv  o f  
Shasta . 963 F.2d 1296. 129 8 -1 3 0 0  (9 th  C ir . l9 9 2 1 .£ ^ S  th e  N in th  C ircu it held 
th a t  c rim e  v ic tim s  have  no federa l due  process in te re s t in th e  inca rce ra tion  
o f c rim in a ls , even w hen th e ir  s ta te  has enacted  a v ic tim s ' r ig h ts  act.

FN20. O ve rru le d  on o th e r  g rou n d s  in  S andin  v. C onner. 515 
U.S. 4 7 2 . 115 S .C t. 2293 . 132 L.Ed.2d 418  (19951 .

S im ila r ly , in G ansz v. People. 888 P.2d 256 . 2 5 7 -5 9  (C o lo .19951. the  
C olorado S uprem e C ou rt held th a t, desp ite  th e  e n a c tm e n t o f a v ic tim s ' r igh ts  
a m e n d m e n t, th e  C olorado C o n s titu tion  s till does n o t g ive  c rim e  v ic tim s  the  
r ig h t to  appeal a co u rt's  d ism issa l o f c rim in a l charges. In  Johnston  v. S ta te . 
702 N .E .2d 1085. 1088 ( In d .A d d .19981. th e  In d ia na  C ou rt o f Appeals held 
th a t  c rim e  v ic tim s  have no s tand ing  to  co n tes t a sen tenc ing  ju d g e 's  decision 
to  g ra n t a dow nw ard  m od ifica tion  o f a d e fen d a n t's  se n ten ce .FN21 In  S ta te  v. 
B a rn e tt. 980 S .W .2d 297. 308  (M o .19981. th e  M issouri S uprem e C ou rt held 
th a t, desp ite  th e  p rocedura l r ig h ts  g ua ran teed  to  c rim e  v ic t im s  by th e
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M issouri V ic tim s ' R ights A ct, c r im e  v ic tim s  have no r ig h t to  d ic ta te  the  
p rosecu to r's  cha rg ing  dec is ion , no r do th e y  have s ta n d ing  to  o b je c t to  the  
ju d g e 's  sen tenc ing  decis ion.

FIM21. A ffirm e d  in  p a rt, Johnston  v. D obeski. 739 N .E.2d 121.
123 f in d .20001 .

A n o th e r decis ion  reach ing th is  sam e conclus ion is Reed  v. Becka. 333 
S.C. 676 . 511 S .E .2d 396 [A dd .C t. 19991. w h e re  th e  S outh  C arolina S uprem e 
C ou rt held th a t  a c rim e  v ic tim  has no r ig h t to  ve to  a plea a g re e m e n t and 
fo rce  th e  p ro se cu to r to  renew  th e  neg o tia tio n s  o r  ta ke  th e  d e fen d a n t to  tr ia l. 
The South  C aro lina c o u rt acknow ledged th a t  S outh  C aro lina 's  V ic tim s ' R ights 
A c t g ives c rim e  v ic tim s  th e  r ig h t to  con fe r w ith  th e  p rosecu ting  a tto rn e y  
concern ing  any co n tem p la te d  plea a g r e e m e n t . ^ ^  N everthe less, th e  co u rt 
dec la red , a c rim e  v ic t im  "possesses no r ig h ts  in th e  appe lla te  p rocess", nor 
any " r ig h t  to  ve to  a proposed plea a g re e m e n t":

FN22. Reed v. Becka. 511 S .E .2d a t 4 0 0 .

FN23. Id . a t 399 . 400 .

N oth ing  in o u r C on s titu tion  o r  s ta tu te s  p rov ides th e  " v ic t im "  s ta n d ing  to  
appea l th e  tr ia l co u rt's  o rd e r [accep ting  th e  proposed plea a g re e m e n t]. 
[W h ile ] th e  r ig h ts  g ran ted  by th e  S outh  C arolina C on s titu tion  and s ta tu te s  
a re  en fo rceab le  by a w r it  o f m andam us, [th e se  p rov is ions  o f law  do no t 
c o n fe r a r ig h t o f] d ire c t p a rtic ip a tio n  a t th e  tr ia l leve l.
Reed v. Becka. 511 S.E .2d a t 3 9 9 .

See also S ta te  v. M artineau . 148 N.H. 259 . 808  A .2d 51. 5 3 -5 4  (2 0 0 2 ) . 
and S ta te  ex re l. W ild  v. O tis. 257 N .W .2d 3 61 . 36 4 -6 5  (M inn. 19771.

A m icus cu riae  V ic tim  Advocacy and Research G roup con tends th a t one 
c o u rt- th e  M assachusetts  S uprem e C ou rt-has  held th a t c rim e  v ic tim s  have 
s ta n d ing  to  in te rve n e  in c rim in a l lit ig a tio n  and in d e p en d e n tly  cha llenge the  
ru lings o f th e  tr ia l co u rt. The V ic tim  A dvocacy and Research G roup c la im s 
th a t th e  M assachusetts  co u rt recognized a c rim e  v ic tim 's  s tand ing  in Haaen  
v. C om m onw ea lth . 437  Mass. 374 . I l l  N .E.2d 32 [2 0 0 2 1 . We d isagree . Here 
is th e  p e rt in e n t language fro m  H agen:

[T ]h e  v ic t im  o f a c rim e  does n o t have a ju d ic ia lly  cogn izab le  in te re s t in 
th e  p rosecu tion  o f  ano th e r. The r ig h ts  w h ich  [ th e  v ic t im  in th is  case] seeks 
to  en fo rce  ... a re  no t p riv a te  b u t in fa c t a re  lodged in th e  C om m onw ea lth .
A [c r im in a l] p rosecu tion  is conducted  in th e  in te re s ts  o f  the  
C om m onw ea lth , n o t on b e h a lf o f th e  v ic t im ....  The d is tr ic t a tto rn e y  is the  
e lected  advocate  o f  th e  people fo r a  broad spec tru m  o f  socie ta l in te re s ts - 
fro m  ensuring  th a t  c r im in a ls  are  pun ished fo r  w ro ng d o in g , to  a lloca ting  
lim ite d  resources to  m ax im ize  pub lic  p ro te c tio n ....

[N ]o th in g  in [ th e  M assachusetts V ic tim s ' R ights A c t] e ith e r a lte rs  ou r 
lo n g -s ta n d in g  ju r is p ru d e n c e  th a t  th e  v ic tim  o f a c rim e  does n o t have a 
ju d ic ia lly  cogn izab le  in te re s t in th e  p rosecu tion  o f a n o th e r o r con fers  on a 
v ic t im  th e  s ta tu s  o f  a p a rty  to  th e  c rim in a l p ro c e e d in g ^ ]

Hagen. I l l  N .E .2d a t 3 7 -3 8  (c ita tio n s  and in te rn a l q u o ta tio n s  o m itte d ).

A lthough  th e  H agen  decis ion appears to  f irm ly  re je c t th e  idea th a t  c rim e  
v ic tim s  have s ta n d ing  in c rim in a l cases, th e  V ic tim  A dvocacy and Research 
G roup a rgues th a t  " [ t ] h e  language o f th e  [ H agen  ]  decis ion ... is ... 
m is le a d in g "- th a t th e  M assachusetts c o u rt a c tu a lly  recogn ized  a c rim e  
v ic t im 's  s ta n d ing , b u t th e  c o u rt "so ft-p e d a le d  its  ru lin g "  fo r  po litica l reasons.

The V ic tim  A dvocacy and Research G roup sup p orts  th is  a rg u m e n t by 
po in ting  o u t th a t, in Justice  C ow in 's concu rring  op in ion  in Hagen, she 
c ritic ized  he r co lleagues fo r  ” c re a t[ in g ] a r ig h t o f v ic tim s  to  p a rtic ip a te  in the  
p roceeding as a n o n p a r ty " .FN24 B u t Justice  Cow in was n o t speaking  o f a 
v ic t im 's  r ig h t to  ind e p en d e n tly  cha llenge th e  ru lings  o f th e  tr ia l cou rt.
R a ther, she was c ritic iz in g  th e  Hagen  m a jo r ity  fo r  sugges ting  th a t c rim e
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v ic tim s  have th e  r ig h t to  pe rsona lly  address th e  tr ia l ju d g e  be fore  the  
ju d g e  m akes decis ions th a t  invo lve  an y  o f th e  r ig h ts  g u a ran teed  by th e  
M assachusetts V ic tim s ' R ights Act.

FN24. Haaen. 772 N.E.2d a t 3 8 .

The m a jo r ity  in Hagen  decla red  th a t  "v ic t im s  shou ld  be p e rm itte d  an 
o p p o rtu n ity  to  address th e  [ t r ia l]  co u rt d ire c tly  w hen th e ir  fu n da m e n ta l r ig h t 
to  a p ro m p t d ispos ition  is j e o p a r d i z e d . " J u s t i c e  Cowin be lieved th a t  th is  
was an unw a rra n ted  expansion  o f th e  M assachusetts  V ic tim s ' R ights A ct. She 
to o k  th e  pos ition  th a t,  e xce p t in s itu a tio n s  w h e re  a v ic tim 's  r ig h t to  
indepen d e n tly  address th e  c o u rt is exp ress ly  g ran ted  ( fo r  ins tance, the  
v ic t im 's  r ig h t to  speak a t th e  sen tenc ing  h e a r i n g ) , t h e  V ic tim s ' R ights A c t 
shou ld  no t be in te rp re te d  as con fe rr ing  on v ic tim s  th e  r ig h t to  persona lly  
address th e  co u rt. R a ther, Justice  Cowin a rgued , c rim e  v ic tim s  w ho w ish to  
express th e ir  pos ition  on o th e r su b je c ts  a ffe c ting  th e ir  r ig h ts  m us t "se ek  
assistance fro m  th e  v ic tim  and w itness  board , th e  d is tr ic t a t to rn e y [ , ]  o r th e  
A tto rn e y  G enera l, none o f w hom  is requ ired  to  ass is t th e  v ic tim  in th is  
spec ific  re g a rd ."

FN25. Id . a t 38.

FN26. See  M assachusetts G eneral Law 258B , § 3 (p ), w hich 
declares th a t c rim e  v ic tim s  have th e  r ig h t " to  be heard th ro u g h  
an ora l and w r itte n  v ic tim  im p a c t s ta te m e n t a t s e n te n c in g [,] ... 
a b o u t th e  e ffec ts  o f th e  c rim e  on th e  v ic t im  and as to  a 
recom m ended  s e n te n c e ...."

FN27. Id .  a t 39.

To sum  up: M any s ta tes  have enacted v ic t im s ' r ig h ts  ac ts , e ith e r by 
c o n s titu tio n a l a m e n d m e n t o r  by leg is la tion  o r  bo th . And am ong these  s ta tes , 
m any cou rts  a re  p repared  to  recogn ize  a c rim e  v ic t im 's  s tand ing  to  sue fo r  
e n fo rce m en t o f th e  p rocedura l r ig h ts  g ra n te d  by th e  v ic tim s ' r ig h ts  a c t-th e  
r ig h ts  to  no tice , to  a tte n d  co u rt p roceed ings, and to  o ffe r th e ir  v iew s on 
ce rta in  decis ions (espec ia lly  sen tenc ing  and paro le  re lease). B u t no c o u rt has 
endorsed th e  pos ition  espoused by C yn th ia  C ooper in th is  a p p ea l-th e  position  
th a t th e  e n a c tm e n t o f a v ic tim s ' r ig h ts  a c t g ives c rim e  v ic tim s  th e  r ig h t to  
pa rtic ip a te  as inde p en d e n t pa rties  to  a c rim in a l p rosecu tion  o r to  o the rw ise  
cha llenge  th e  su b s ta n tive  ru lings o f th e  tr ia l cou rt.

W e agree w ith  th e  reason ing o f th e  c o u rt decis ions discussed above-in  
p a rticu la r, th e  d is tin c tio n  these  co u rts  have d raw n be tw een , on th e  one 
hand, p ro tec ting  a c rim e  v ic tim 's  p rocedura l r ig h ts  and , on th e  o th e r hand, 
a llow ing  c rim e  v ic tim s  to  p a rtic ip a te  as independen t pa rties  in c rim in a l 
p rosecu tions.

U nder A laska law , c rim e  v ic tim s  a re  guaran teed  th e  r ig h t to  a ttend  a 
de fendan t's  sen tenc ing  hearing  and to  o ffe r  th e ir  v iew s rega rd ing  the  
sen tence  th a t th e  d e fen d a n t shou ld  rece ive . I t  m ay w e ll be (a lth o u g h  we do 
n o t decide th is  issue) th a t  i f  a c o u rt fa iled  to  honor these  r ig h ts , a c rim e  
v ic tim  w ou ld  be e n tit le d  to  ask an appe lla te  c o u rt to  issue a w r it  o f 
m a n d a m u s -th a t is, an o rd e r d irec tin g  th e  tr ia l c o u rt to  le t th e  v ic tim  exerc ise  
these  righ ts .

B u t as we exp la ined  above, th e  p resen t case does no t in vo lve  an 
in fr in g e m e n t o f  C ynth ia  Cooper's r ig h t to  a ttend  Danie l Cooper's sen tencing  
hearing  and to  o ffe r  her v iew s rega rd ing  th e  p ro p e r sen tence . These rig h ts  
w ere  fu lly  honored.

In s te ad , C yn th ia  asserts th a t  a v ic t im 's  r ig h t to  be heard a t the  
sen tenc ing  hearing  necessarily  ca rries  w ith  it  th e  r ig h t to  cha llenge  th e  
sen tenc ing  ju d g e 's  decision i f  th e  v ic t im  be lieves th a t th e  ju d g e  im posed an 
un law fu l sentence. B ut th e  fa c t th a t  a person o r o rgan iza tion  is lega lly
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e n tit le d  to  express th e ir  v iew s in c o u rt does no t necessarily  m ean th a t 
th is  person o r  o rgan iza tion  is a lso e n title d  to  appeal th e  c o u rt's  decis ion if  
th e  co u rt does n o t a d o p t th e ir  v iew  o f th e  fac ts  o r th e ir  v ie w  o f th e  law.

For instance, A laska law calls fo r  th e  D e p a rtm e n t o f C orrections to  
p repare  a p re -sen tence  re p o rt in a ll fe lo n y  c a s e s . ^ ^  In  th a t  p re -sen tence  
re p o rt, th e  D e p a rtm e n t o f C orrections o ffe rs  its  conclus ions rega rd ing  th e  
fac ts  o f  th e  case and o ften  expresses its v ie w  rega rd ing  th e  sen tence  th a t 
should be im posed. Even th o ug h  th e  D e p a rtm e n t's  v ie w  m ay n o t necessarily  
co inc ide  w ith  th e  pos itions taken  by e ith e r th e  p rosecu ting  a tto rn e y  o r th e  
defense a tto rn e y , no one has suggested th a t th e  D e p a rtm e n t o f  C orrections 
has an indep en d e n t r ig h t to  appea l th e  co u rt's  sen tenc ing  decis ion if  th e  
sen tenc ing  ju d g e  does n o t a d o p t th e  D e p a rtm e n t's  v iew .

FN28. A laska C rim ina l Rule 3 2 .1 (b ) (1 ) .

The sam e th in g  is tru e  w ith  regard to  th e  r ig h t o f  c rim e  v ic tim s  to  appear 
a t th e  sen tenc ing  hearing  and exp ress th e ir  v iew s concern ing  th e  p rope r 
sentence. A laska law  g ua ran tees  c rim e  v ic tim s  th e  r ig h t to  p rov ide  th is  in p u t 
w hen th e  ju d g e  is m ak ing  th e  sen tenc ing  decis ion, b u t th e  law does no t 
gua ran tee  c rim e  v ic tim s  a r ig h t to  a tta ck  th e  sen tenc ing  decis ion if  th e  ju d g e  
fa ils  to  adhere  to  th e  c rim e  v ic t im 's  v iew s rega rd ing  th e  p rope r sentence.

(c ) C yn th ia  C ooper's  a rg u m e n t th a t, un less c rim e  v ic tim s  have  a r ig h t  to  
appeal, p ro se cu to rs  a n d  defense a tto rn e y s  w ill co llude  w ith  sen tenc ing  
ju d g e s  to  evade a n d  d e fe a t th e  r ig h ts  o f  c rim e  v ic tim s

C ynth ia  C ooper, and th e  va riou s  a m ic i cu riae  a llied  w ith  he r, con tend  th a t 
if  th is  C ourt does n o t a llow  he r to  independen tly  cha llenge  th e  d is tr ic t co u rt's  
sen tenc ing  dec is ion , we w ill (in  e ffe c t)  be a u tho riz in g  p rosecu to rs  and 
de fense  a tto rn e ys  to  co llude  w ith  tr ia l c o u rt ju d g e s  to  c irc u m v e n t th e  la w -fo r 
exam p le , by ag ree ing  to  un law fu l se ttle m e n ts  o f  c rim in a l cases in w hich the  
de fen d a n t is n o t req u ire d  to  s u ffe r th e  fu ll p e n a lty  p rov ided  by law  fo r  th e ir  
c r im e , o r  is n o t requ ired  to  p a rtic ip a te  in re h a b ilita tiv e  p rog ra m s specified  by 
law.

We need n o t reach th e  ques tion  o f w h a t th is  C ou rt w ou ld  do if  th e  record 
o f th e  tr ia l c o u rt p roceed ings dem o n s tra te d  th is  ty p e  o f f la g ra n t m isconduct. 
In  th e  p re se n t case, th e re  w as no f la g ra n t m isconduct. In  fa c t, th e re  was no 
m isconduct a t all.

C yn th ia  C ooper and th e  O ffice  o f V ic tim s ' R ights a sse rt th a t  (1 )  Judge 
M otyka concluded th a t Danie l Cooper's cond itions  o f p roba tion  shou ld  include 
a p rog ram  o f re h a b ilita tiv e  counse ling  o r tre a tm e n t fo r  b a tte re rs , and th a t 
(2 ) once Judge M otyka reached th is  conc lus ion , th e  ju d g e  cou ld  no t la w fu lly  
a llow  Daniel to  pursue  th is  re h a b ilita tiv e  counse ling  o r  tre a tm e n t by 
a tte nd in g  Dr. W ige r's  p rog ram -because  Dr. W ige r's  p rog ram  is n o t approved 
by th e  D e p a rtm e n t o f C orrections. C ynth ia  and th e  O ffice  o f  V ic tim s ' R ights 
a rgue  th a t, under AS 1 2 .5 5 .1 0 1 (a ). Judge M otyka  was ob liged  to  o rd e r 
Daniel to  a tte n d  a D O C -approved b a tte re r's  in te rve n tio n  p ro g ra m .

The p e rtin e n t po rtio n  o f AS 1 2 .5 5 .1 0 1 (a) reads:

I f  a person conv ic ted  o f a c rim e  in vo lv ing  dom estic  v io lence  is placed on 
p ro b a tio n , th e  c o u r t ... m ay

(1 ) requ ire  th e  d e fen d a n t to  pa rtic ip a te  in and com p le te  to  the  
sa tis fac tion  o f th e  co u rt one o r m ore  p rog ram s fo r  th e  reh a b ilita tio n  o f 
p e rp e tra to rs  o f dom e s tic  v io lence  th a t m ee t th e  s tanda rds  s e t by, and 
th a t are app roved  by, th e  D e p a rtm e n t o f  C orrections u nder AS 
4 4 .2 8 .0 2 0 (b ). i f  th e  p rog ram  is ava ilab le  in th e  c o m m u n ity  w here  th e  
d e fen d a n t res ides; th e  c o u rt m ay n o t o rd e r a d e fen d a n t to  p a rtic ip a te  in 
o r  com p le te  a p ro g ra m  fo r  th e  reh a b ilita tio n  o f p e rp e tra to rs  o f  dom estic  
v io lence  th a t  does n o t m e e t th e  s tanda rds  se t [b y ] ,  and th a t  is no t 
app roved  [b y , ]  th e  D e p a rtm e n t o f C o rrections under AS 4 4 .2 8 .0 2 0 (b ).

As can be seen, th e  s ta tu te  says th a t th e  sen tenc ing  ju d g e  "m a y  req u ire " 
th e  d e fen d a n t to  a tte nd  a b a tte re r's  in te rve n tio n  p ro g ra m . G enera lly , th e  
leg is la tu re 's  use o f th e  w ord  "m a y "  m eans th a t  an action  is p e rm itte d  b u t no t
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FIM29. See, e .g ., W onaittiUn v. S ta te . 36  P.3d 6 78 . 682 (A laska 
20011.

required.H422

C ynth ia  concedes th a t  th e  s ta tu te  g ives sen tenc ing  ju d g e s  d iscre tion  on 
th is  po in t. She a rgues, how ever, th a t once a sen tenc ing  ju d g e  concludes th a t  
a d e fen d a n t shou ld  p a rtic ip a te  in a p rog ram  fo r  th e  re h a b ilita tio n  o f dom estic  
v io lence  o ffe nd e rs , th e  s ta tu te  lim its  th e  ju d g e 's  d isc re tio n  concern ing  the  
p a rticu la r p ro g ra m  th a t th e  d e fen d a n t is o rde red  to  a tte nd .

C ynth ia  asserts  th a t, in th e  p resen t case, " th e  p rosecu tion , th e  defense, 
and th e  ju d g e  all agreed th a t  [D a n ie l] Cooper needed a reh a b ilita tio n  
p rog ram  to  deal w ith  his dom e s tic  v io lence  and abuse". A cco rd ing ly , C yn th ia  
a rgues, Judge M otyka  was requ ired  to  spec ify  a b a tte re r's  in te rve n tio n  
p rog ram  approved  by th e  D e p a rtm e n t o f C orrections.

C yn th ia 's  a rg u m e n t h inges on th e  un d e rly in g  p rem ise  th a t any 
reh a b ilita tive  p rog ram  designed to  cure  o r  co u n te ra c t a de fendan t's  
p ro p e n s ity  to  c o m m it acts o f dom estic  v io lence  m u s t be deem ed a 
"b a tte re r 's  in te rv e n tio n "  p rog ram  o f th e  s o rt th a t  AS 1 2 .5 5 .l O l fa l 
addresses. We do n o t agree  w ith  th is  prem ise .

In it ia lly ,  we no te  th a t  th e  d e fin itio n  o f "c r im e  in vo lv in g  dom e s tic  v io le n ce " 
is q u ite  broad. AS 1 2 .5 5 .1 8 5 (41 declares th a t,  fo r  purposes o f th e  sen tenc ing  
s ta tu te s , "d o m e s tic  v io le n ce " has th e  m ean ing  g iven  in AS 1 8 .6 6 .9 9 0 . In 
p r io r  dec is io n s -ch ie fly , B inaam an v. S ta te . 76 P.3d 398 . 407  (A laska 
A d d .20031. and C am en tin o  v. S ta te . 42  P.3d 1137. 1141 (A laska App.20021 
(op in ion  on reh e a rin g )-w e  have exp la ined  how  th e  d e fin itio n  o f "d om e s tic  
v io le n ce " cod ified  in AS 18 .66 .9 9 0  is m uch b ro a d e r than  w h a t m o s t people 
w ou ld  th in k .

The phrase "d o m e s tic  v io le n ce " is n o rm a lly  unders tood  to  m ean an 
a ssau lt co m m itte d  by one dom estic  p a rtn e r a g a in s t ano th e r. B u t u n d e r AS 
1 8 .6 6 .9 9 0 . th is  phrase  is de fined  in a w id e -ra n g in g  w ay, q u ite  d ivo rced  fro m  
its eve ryd a y  m ean ing :

For exam p le , i f  an e lde rly  uncle com es to  v is it  his fa v o rite  nephew  and, 
w h ile  lig h tin g  his p ipe , reck less ly  scorches a ta b le  c lo th  o r  a cha ir, th e  old 
m an has se em ing ly  ju s t  co m m itte d  an a c t o f "d o m e s tic  v io le n ce " as 
de fined  in AS 1 8 .6 6 .9 9 0 (31. T h a t is, th e  uncle  has co m m itte d  th e  listed 
o ffense  o f c r im in a lly  n e g lig e n t bu rn ing  u nder AS 11 .46 .4 3 0  (n e g lig e n tly  
dam ag ing  th e  p ro p e rty  o f a n o th e r by f ire ) ,  and th e  v ic t im  is re la ted  to  th e  
p e rp e tra to r  w ith in  th e  fo u rth  degree  o f c o n sa n g u in ity -th u s  q u a lify in g  them  
as "h ouseho ld  m e m b e rs " under AS 1 8 .6 6 .9 9 0 (51(E1.

S im ila r ly , i f  a g roup  o f  fo rm e r co llege roo m m ate s  decide to  hold a 
tw e n ty -y e a r  reun ion  a t one o f th e ir  hom es, and i f  one o f th e  v is itin g  
fo rm e r room m ates  ge ts d ru n k  and reck less ly  ja m s  his fr ie n d 's  CD p laye r 
w h ile  try in g  to  in se rt a CD in to  it ,  th is  roo m m ate  has seem ing ly  ju s t  
co m m itte d  an a c t o f  "d o m e s tic  v io lence ". The in to x ica ted  room m ate  has 
co m m itte d  th e  lis ted  o ffense  o f fo u rth -d e g re e  c rim in a l m isch ie f u nder AS 
1 1 .4 6 .4 8 6 (a1(11 (ta m p e rin g  w ith  th e  p ro p e rty  o f a n o th e r w ith  reckless 
d is regard  fo r  th e  risk  o f ha rm  o r loss), and a ll o f  th e  fo rm e r co llege 
room m ates  are  "h ouseho ld  m e m b e rs " u nder AS 1 8 .6 6 .9 9 0 (51(B1.

C am en tino , 42  P.3d a t 1 1 4 1 .

S im ila r ly , "a  person w ho causes a tra ff ic  a cc iden t th ro u g h  crim ina l 
neg ligence  and , by chance, happens to  in ju re  th e  ch ild  o f a fo rm e r high 
school sw e e th ea rt has co m m itte d  a 'c r im e  in vo lv in g  dom estic  v io le n ce ' as 
d e fined  in AS 1 8 .6 6 .9 9 0 . " B inaam an. 76 P.3d a t 4 1 2 .

Because th e  d e fin itio n  o f "c r im e  invo lv in g  dom e s tic  v io le n ce " is so 
expans ive-because  it  encom passes m any s itu a tio n s  th a t  have no th ing  to  do 
w ith  an assau lt by one d o m e s tic  p a rtn e r a g a in s t a n o th e r-th e re  w ill be m any 
cases in w h ich , even th o ug h  th e  de fen d a n t's  c rim e  m ay q u a lify  as a "c rim e  
in vo lv ing  dom e s tic  v io le n ce ", i t  m akes no sense to  requ ire  th e  d e fen d a n t to  
undergo  b a tte re r's  in te rve n tio n  tre a tm e n t.
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Second, even in cases o f typ ica l "d o m e s tic  v io le n ce ", w here  one dom estic  
p a rtn e r has in fa c t assau lted  a n o th e r, th e re  w ill be tim e s  w hen the  
sen tenc ing  ju d g e  m ay reasonab ly  conclude th a t  a b a tte re r's  in te rve n tio n  
tre a tm e n t p rog ram  is n o t th e  answ er. For ins tance , th e  ju d g e  m ay conclude 
th a t th e  de fen d a n t's  a ssau ltive  conduc t a rose  fro m  a m a jo r m en ta l illness 
( fo r  ins tance , sch izo p h re n ia ), o r th a t th e  assau ltive  co n d uc t w as th e  o ne ­
tim e  p ro d u c t o f a spec ific  e m o tiona l s tress  ( fo r  exa m p le , th e  loss o f a ca ree r 
o r  th e  loss o f  a ch ild ).

In  such c ircum stances , th e  sen tenc ing  ju d g e  m ig h t reasonab ly  conclude 
th a t, ra th e r than  send ing  th e  d e fen d a n t to  a b a tte re r's  in te rve n tio n  p rogram  
( th a t is, a p rog ram  designed to  address th e  possessive, co n tro llin g , and 
m an ip u la tive  behav iors  th a t  ty p ify  b a tte re rs ), i t  w ou ld  be m ore  p roduc tive  to  
o rd e r th e  d e fen d a n t to  engage in o th e r  k inds o f tre a tm e n t. And because 
th e re  w ill be such cases, it  m akes sense fo r  th e  le g is la tu re  to  a llow  the  
sen tenc ing  ju d g e  to  eva lu a te  each case on its  ow n m e rits , ra th e r than  
req u ir in g  ju d g e s  to  send all de fendan ts  to  com p le te  a b a tte re r's  in te rve n tio n  
t re a tm e n t p ro g ra m .

In  th e  p resen t case, th e  de fense  a tto rn e y  a rgued th a t  Daniel Cooper had 
n o t co m m itte d  acts o f v io lence  be fore , and th a t  th e  p resen t case was "an 
a n o m a ly ". The  de fense  a tto rn e y  also a rgued th a t  i t  w as im p o r ta n t fo r  Daniel 
to  con tin ue  p a rtic ip a tin g  in Dr. W ige r's  p rog ram  because "a buse  is n o t his 
o n ly  issue".

S h o rtly  be fo re  Judge M otyka im posed D an ie l's  sen tence , th e  ju d g e  
dec la red  th a t, g iven  th e  fac ts  o f th e  case, he d id  n o t be lieve  th a t  AS 
1 2 .5 5 .1 0 1 (a ) requ ired  h im  to  send Daniel to  a b a tte re r's  in te rve n tio n  
p ro g ra m :

The C o u rt: [The  v io lence  co m m itte d  on th e  v ic tim  in th is  case w a s ], a t 
best, a slap. I t  [w a s ] an a c t done by a 5 7 -ye a r-o ld  m an w ith  no p rio rs ,
[n o ] a lcohol o r  a nger conv ic tions. M in im a l in ju r [y ] .  And if  you  to o k  [a w a y ] 
a ll th e  bad b lood , w h a t you w ou ld  have  is a f irs t- t im e  o ffe n d e r p lead ing [no  
co n te s t] to  fa m ily  v io le n ce .... I  d o n 't agree  w ith  [th e  O ffice  o f V ic tim s ' 
R igh ts ' co n te n tio n ] th a t  [ th e  s ta tu te ] requ ires  a DVIP [  i.e ., a dom estic  
v io lence  in te rv e n tio n  p ro g ra m ] in th is  [s itu a tio n ].

Based on th is  reco rd , i t  appears th a t  Judge M otyka  concluded th a t  a 
b a tte re r's  in te rve n tio n  p rog ram  was n o t th e  best tre a tm e n t fo r  Daniel 
C ooper, and th a t Daniel shou ld  instead be o rde red  to  com p le te  Dr. W iger's  
p rog ram .

For these  reasons, w e re je c t C yn th ia  Cooper's a rg u m e n t th a t  the  
p rosecu to r, th e  de fense  a tto rn e y , and Judge M otyka  co lluded to  c ircu m ve n t 
th e  s ta tu te . We also re je c t C yn th ia 's  a rg u m e n t th a t  Judge M otyka found  th a t 
Daniel needed to  a tte n d  a b a tte re r's  in te rv e n tio n  p ro g ra m , b u t then  v io la ted  
th e  s ta tu te  by send ing  Daniel to  a b a tte re r's  in te rve n tio n  p rog ram  th a t was 
no t D O C -approved. R ather, th e  record  show s th a t Judge M otyka  concluded 
th a t Daniel shou ld  be se n t to  Dr. W ige r's  p rog ram  in s te a d  o f  a b a tte re r's  
in te rve n tio n  p rog ram .

(d ) C yn th ia  C ooper's  a rg u m e n t th a t  a c rim e  v ic tim  m u s t be  ab le  to
appea l a ju d g e 's  decis ion  i f  th e  ju d g e  fa ils  to  g ive  s u ffic ie n t cons ide ra tion
to  a n y  o f  the  in te re s ts  o f  c rim e  v ic tim s  e n u m e ra te d  in  th e  A laska
C o n s titu tion  an d  th e  A laska  S ta tu te s

F ina lly , C yn th ia  Cooper a rgues th a t c rim e  v ic tim s  m u s t have th e  r ig h t to  
appea l w h e n e ve r a ju d g e  fa ils  to  s u ffic ie n tly  cons ide r any o f th e  in te re s ts  o f 
c rim e  v ic tim s  gua ran teed  by law - i.e ., th e  in te re s ts  enu m e ra te d  in A rtic le  I. 
Section  24 o f  th e  A laska C onstitu tion  and in va riou s  p rov is ions  o f th e  Alaska 
S ta tu tes .

C ynth ia  po in ts  o u t th a t  A rtic le  I. Section  24 gua ran tees  th e  r ig h t o f  c rim e  
v ic tim s  to  be trea te d  w ith  " fa irn e ss  d u rin g  all phases o f  th e  c rim in a l ... 
ju s tic e  process". C yn th ia  a rgues th a t  th is  r ig h t to  be tre a te d  w ith  fa irness 
m u s t encom pass th e  r ig h t to  in s is t on e n fo rce m en t o f all o f  th e  p rov is ions o f 
th e  A laska S ta tu te s  th a t  speak to  th e  in te re s ts  o f c rim e  v ic tim s .

For ins tance, w ith  regard  to  th e  p re se n t case, AS 1 2 .5 5 . lO K a l declares
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th a t  w hen a sen tenc ing  ju d g e  is cons ide ring  w h e th e r to  g ra n t p roba tion  
to  a de fen d a n t conv ic ted  o f a c rim e  o f dom estic  v io lence , th e  ju d g e  is 
ob liged  to  cons ide r " th e  sa fe ty  and p ro te c tio n  o f  th e  v ic tim  and any [o th e r ] 
m em b e r o f th e  v ic tim 's  fa m ily " . C yn th ia  a rgues th a t, because o f  th is  
s ta tu to ry  m anda te  (coup led  w ith  th e  co n s titu tio n a l gu a ra n te e  o f fa ir  
t re a tm e n t fo r  c rim e  v ic t im s ), a v ic tim  o f dom estic  v io lence  m u s t have th e  
r ig h t to  appeal a sen tenc ing  ju d g e 's  decis ion if  th e  ju d g e  im poses a sen tence  
th a t does n o t (in  th e  v ic t im 's  e s tim a tio n ) adequa te ly  gu a ra n te e  th e  sa fe ty  
and p ro tec tion  o f th e  v ic tim  and th e  o th e r  m em bers  o f th e  v ic t im 's  fa m ily .

In  th e  p re se n t case, C yn th ia  con tends th a t  Judge M otyka fa iled  to  g ive  
a dequa te  cons ide ra tion  to  h e r sa fe ty  and th e  sa fe ty  o f h e r ch ild ren  w hen the  
ju d g e  declined  to  o rd e r D anie l to  p a rtic ip a te  in a b a tte re r's  in te rve n tio n  
p ro g ra m . C yn th ia  a rgues th a t  Judge M otyka , in m ak ing  th is  dec is ion , 
im p ro p e rly  d is rega rded  he r sa fe ty -a n d  th u s  v io la ted  AS 1 2 .5 5 .101(a ) - "b v  
fa ilin g  to  ensure  th a t  [D a n ie l] re ce ive [d ] a p p ro p ria te  re h a b ilita t iv e  
tre a tm e n t]" .

Severa l p ro v is ions  o f  th e  A laska S ta tu te s  requ ire  ju d g e s  to  cons ide r th e  
in te re s ts  o f c rim e  v ic tim s  be fo re  m ak ing  ce rta in  decis ions. One exam p le  is 
AS 1 2 .5 5 .1 0 1 (a ). A n o th e r exa m p le  is AS 1 2 .3 0 .0 2 7 (a ) . w h ich  s ta tes  th a t 
be fore  a c o u rt o rde rs  th e  p re - tr ia l o r p o s t-tr ia l bail re lease  o f a de fen d a n t 
p rosecu ted  fo r  a c rim e  o f  dom e s tic  v io lence , th e  co u rt m u s t "c o n s id e r the  
sa fe ty  o f th e  a lleged v ic tim  o r  o th e r household  m em ber".

B u t we do n o t read these  s ta tu te s  to  m ean th a t c rim e  v ic tim s  are  to  be 
deem ed pa rties  to  th e  c rim in a l p rosecu tion  o f th e  p e rp e tra to r. Nor do we 
read these  s ta tu te s  as d e m o n s tra tin g  th e  leg is la tu re 's  in te n t to  have c rim e  
v ic tim s  file  appeals w h e n e ve r th e y  are  d issa tis fied  w ith  a ju d g e 's  w e igh ing  o f 
th e ir  in te res ts .

O ur conclusion rega rd ing  th e  le g is la tu re 's  position  on th is  issue is 
co n firm ed  by ac tions th e  le g is la tu re  to o k  d u rin g  its 2005 session. In  th a t 
2005 leg is la tive  session , a b ill was in troduced -H ouse  Bill 5 5 -re la tin g  to  th e  
r ig h ts  o f c rim e  v ic tim s . U nder House Bill 55 , a new s ta tu te  (AS 1 2 .61 .0 1 3 ) 
w ou ld  have been enacted  g iv ing  c rim e  v ic tim s  th e  r ig h t to  p e titio n  th e  
s u p e rio r c o u rt o r th e  d is tr ic t c o u rt " fo r  an o rd e r res tra in in g  [ th e ]  v io la tio n  o r 
com pe lling  [ th e ] im p le m e n ta tio n  o f [a n y  o f  th e ] r ig h ts  g ra n te d  to  v ic tim s  by 
re g u la tio n , s ta tu te , o r  c o n s titu tio n a l p ro v is io n " .E ^ 2  I f  th e  v ic tim  was 
d issa tis fied  w ith  th e  tr ia l c o u rt's  ru lin g , th e  v ic tim  could th e n  appea l th e  tr ia l 
co u rt's  decis ion to  th is  C o u r t . ^ ^ -  The proposed s ta tu te  w ou ld  a lso have 
requ ired  an expe d ite d  appe lla te  process, as w e ll as re laxa tion  o f  the  
appe lla te  ru les g o ve rn ing  th e  fo rm  and co n ten t o f  b rie fs  and o th e r 
d ocum en ts . ^ ^ 2

FN30. 24 th  Leg is la tu re , House Bill 55 , § 3.

FN31. Id .

FN32. Id .

The leg is la tu re  to o k  no action  on House Bill 55. In s te ad , th e  leg is la tu re  
enacted  a m ore  m odest p roposa l g iv in g  c rim e  v ic tim s  th e  r ig h t to  seek 
app e lla te  rev iew  o f one p a rtic u la r  typ e  o f sen tenc ing  dec is ion : th e  r ig h t to  
p e titio n  th is  C o u rt to  rev iew  any fe lo n y  sen tence  w h ich , because o f th e  
m itig a tin g  fa c to rs  lis ted  in AS 1 2 .5 5 .1 2 5 (d ) .  has been reduced below  th e  
p resu m p tive  range fo r  th a t  c r i m e . See AS 1 2 .5 5 .1 2 0 ( f) .

FN33. SLA 2 005 , ch. 6 5 , § 4.

U nder th is  leg is la tio n , a c rim e  v ic tim 's  r ig h t to  pe tition  fo r  rev iew  o f the  
de fendan t's  sen tence  app lies o n ly  to  fe lo n y  cases-because on ly  fe lo n y  
o ffenses ca rry  a p re su m p tive  range o f sen tences. The case p re se n tly  before 
th is  C o u rt in vo lves a m isd em e a n o r sen tence . Thus, th e  le g is la tu re 's  recen t
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e n a c tm e n t o f AS 1 2 .5 5 .1 2 0 (61 does n o t a id C yn th ia  Cooper's a rg u m e n t 
th a t  she is e n tit le d  to  seek appe lla te  rev iew  o f  Judge M otyka 's  sen tenc ing  
decis ion.

In  fac t, th e  le g is la tu re 's  e n a c tm e n t o f a s ta tu te  o f such lim ite d  scope 
seve re ly  undercu ts  C yn th ia 's  co n ten tio n  th a t th e  le g is la tu re  has g ran ted  
crim e  v ic tim s  b road , inde p en d e n t a u th o r ity  to  cha llenge  any sen tencing  
decis ion. The leg is la tu re 's  passage o f House Bill 54 , coup led w ith  its  fa ilu re  
to  ta ke  action  on House Bill 55 , ind ica tes th a t th e  le g is la tu re  purpose ly  
declined to  pass leg is la tion  th a t  w ou ld  have m ade a c rim e  v ic tim  a "p a r ty "  to  
a c rim in a l case, o r  th a t  w ou ld  have g iven  c rim e  v ic tim s  an e x tens ive  
independen t r ig h t to  lit ig a te  w h e n e ve r th e y  be lieved th a t  th e ir  r ig h ts  had 
been ab ridged  o r th a t  inadequa te  cons ide ra tion  had been g iven  to  th e ir  
in te re s ts . In s te ad , th e  le g is la tu re  gave  c rim e  v ic tim s  th e  lim ite d  r ig h t to  seek 
appe lla te  rev iew  o f ce rta in  fe lo n y  sen tences (sen tences below  the  
p resu m p tive  range).

We acknow ledge th a t,  under AS 1 2 .5 5 . l O l fa l .  a ju d g e  m u s t cons ide r th e  
goal o f  p ro tec ting  th e  v ic t im (s )  w hen th e  ju d g e  sentences a d e fen d a n t to  
p roba tion  fo r  a c rim e  o f  dom e s tic  v io lence . In d ee d , th is  d u ty  to  cons ide r the  
fu tu re  sa fe ty  o f v ic tim s  is no t con fined  to  dom e s tic  v io lence  cases. U nder AS 
1 2 .5 5 .0 0 5 . th e  sen tenc ing  ju d g e  in any c rim in a l case m u s t cons ide r " th e  
need to  con fine  th e  d e fen d a n t to  p re ve n t fu r th e r  ha rm  to  th e  p u b lic ", " th e  
e ffe c t o f th e  sen tence  ... as [an  exp ress ion  o f] co m m u n ity  condem na tion  o f 
th e  c rim in a l a c t and as a rea ffirm a tio n  o f socie ta l no rm s", and "re s to ra tio n  o f 
th e  v ic tim  and th e  c o m m u n i t y ' ' . ^ ^

FN34. AS 1 2 .5 5 .0 0 5 (31. (6 ) ,  and (7 ).

Thus, under A laska law , a sen tenc ing  ju d g e  m u s t a lw ays cons ide r the  
v ic t im 's  in te re s ts  and th e  in te re s ts  o f th e  c o m m u n ity -p ro te c tio n  o f th e  
co m m u n ity , rea ffirm a tio n  o f c o m m u n ity  va lues, and res to ra tio n  o f th e  v ic tim  
and th e  co m m u n ity -w h e n  choosing th e  de fen d a n t's  sentence. B u t th is  does 
n o t m ean th a t all m em bers  o f th e  co m m u n ity  have th e  r ig h t to  cha llenge th e  
ju d g e 's  sen tenc ing  decis ion if  th e y  be lieve  th a t  th e  ju d g e 's  decis ion fa ils  to  
a d equa te ly  p ro te c t th e  pub lic , o r fa ils  to  a dequa te ly  express condem na tion  o f 
th e  de fen d a n t's  c rim e , o r  fa ils  to  a d equa te ly  res to re  th e  c o m m u n ity . Even 
though  Alaska law requ ires  sen tenc ing  ju d g e s  to  cons ide r both th e  in te re s ts  
o f th e  c o m m u n ity  a t la rge  and th e  in te re s ts  o f  th e  people w ho have 
p a rticu la r ly  su ffe red  as a re su lt o f th e  de fen d a n t's  conduct, a crim ina l 
p rosecu tion  is no t a p riv a te  la w su it b ro u g h t by th e  v ic t im (s )  ag a in s t th e  
de fen d a n t, no r is a sen tenc ing  hearing  a co m m u n ity  m ee ting  in w h ich all 
m em bers  o f th e  pub lic  have a r ig h t to  e n te r  th e  d iscussion and , if  
d issa tis fied , cha llenge  th e  decis ion.

As we exp la ined  in th e  f ir s t  section o f th is  op in io n , o u r sys tem  o f  c rim ina l 
ju s tic e  is no lo n g e r based on th e  idea th a t ind iv idua l v ic tim s  shou ld  bring  
p e rp e tra to rs  to  c o u rt in o rd e r to  ob ta in  re tr ib u tio n  and re s titu tio n  fo r  th e  
harm  done to  th e ir  persona l in te re s ts . R ather, c rim in a l conduc t is seen as an 
in ju ry  to  th e  c o m m u n ity . C rim ina l p rosecu tions a re  undertaken  in th e  nam e 
o f th e  c o m m u n ity , and th e  e xe cu tive  branch o f g o v e rn m e n t (as th e  
re p re se n ta tive  o f th e  c o m m u n ity ) has th e  sole resp o n s ib ility  and a u th o r ity  to  
in it ia te  and lit ig a te  c rim in a l cases-and , if  necessary, to  cha llenge  a tr ia l 
co u rt's  decis ions by seeking app e lla te  rev iew .

W hen the  le g is la tu re  enacted  o u r s ta te 's  V ic tim s ' R ights A c t (AS 1 2 .61 ), 
and when th e  le g is la tu re  and th e  vo te rs  la te r enacted th e  v ic tim s ' r ig h ts  
p rov is ion  o f o u r s ta te  c o n s titu tio n  (A rtic le  I. Section 241. th e y  undoub ted ly  
w an ted  to  enhance th e  p a rtic ip a tio n  o f  c rim e  v ic tim s  in th e  c rim in a l ju s tic e  
process, and to  m ake su re  th a t ju d ic ia l o ffice rs  and prosecu ting  a tto rn e ys  
paid a tte n tio n  to  th e  in te re s ts  o f c rim e  v ic tim s . B u t th e  question  be fore  us 
now is w h e th e r th e  le g is la tu re  and th e  vo te rs  w an ted  to  change th e  basic 
ru le  th a t  c rim in a l litig a tio n  is in it ia te d  and d irec ted  by pub lic  p rosecu to rs  who 
ac t in th e  nam e o f th e  c o m m u n ity , ra th e r than  by c rim e  v ic tim s  w ho a c t in 
th e ir  ow n in te res t.

I t  is tru e , as we acknow ledged  e a rlie r, th a t  p rosecu ting  a tto rn e ys  m ay 
som e tim es m ake decis ions th a t  run  co n tra ry  to  th e  in te re s ts  o r  th e  w ishes o f 
c rim e  v ic tim s . L ikew ise, th e re  w ill be tim e s  w hen a c rim e  v ic tim  d isagrees
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w ith  th e  sen tenc ing  ju d g e  concern ing  how  m uch ja i l  t im e  a d e fendan t 
shou ld  se rve , o r how  big a fin e  th e  d e fen d a n t should pay, o r  w h a t ob liga tions  
th e  d e fen d a n t shou ld  have to  fu lf ill w hen th e  d e fen d a n t is re leased on 
proba tion .

One m ig h t a rg u e -in  fa c t, C ynth ia  does a rg u e -th a t, in these  instances, 
th e re  is a p o ss ib ility  th a t th e  p rosecu to r o r th e  sen tenc ing  ju d g e  w ill be 
w rong , and th e  c rim e  v ic t im  w ill be r ig h t. B u t m os t o ften  th e re  w ill be no 
" r ig h t"  answ er and no "w ro n g "  answ er. In s te ad , i t  w ill be a question  o f 
ju d g e m e n t o r  a ques tion  o f degree.

W ho is to  say w h e th e r a d e fen d a n t shou ld  be charged  w ith  m an s la u g h te r 
( th a t is, reckless hom ic ide ) o r, ins tead , th e  lesser o ffense  o f n e g lig e n t 
hom icide? W ho is to  say w h e th e r th e  g o v e rn m e n t should ta ke  th e  de fen d a n t 
to  tr ia l o r, in s tead , nego tia te  a plea barga in  w ith  th e  de fendan t?  I f  th e  case 
goes to  tr ia l and th e  d e fen d a n t is conv ic ted , w ho is to  say w h e th e r th e  
d e fendan t shou ld  rece ive  a sen tence  o f  five  ye a rs ' im p ris o n m e n t o r on ly  
th ree?

For tw o  hundred  yea rs , th e  people o f th is  co u n try  have be lieved th a t  th e  
fa ire s t w ay to  reso lve  these  questions is to  p u t th e  resp o n s ib ility  in th e  
hands o f pub lic  o ffic ia ls -p ro se cu to rs  and ju d g e s -w h o  have no personal 
in te re s t in th e  case. In d ee d , som e cou rts  have held th a t  th e  c o n s titu tio n a l 
gua ran tee  o f  due process o f law  inc ludes th e  re q u ire m e n t th a t  a ll decis ions 
in a c rim in a l p rosecu tion  be m ade by a p ro se cu to r w ho has no personal 
s take  in the  o u tc o m e .- ^ ^

FN35. See A dk ins  v. C om m onw ea lth . 26 Va.A po. 14. 492  
S.E .2d 833 (1 9 9 7 ) . w here  th e  co u rt held th a t th e  de fen d a n t's  
r ig h t to  due process was v io la te d  w hen a p riv a te  a tto rn e y  
re ta ined  by th e  v ic t im 's  fa m ily  w as appo in ted  as a specia l 
p rosecu to r to  handle  th e  de fendan t's  case, a fte r  th e  reg u la r 
prosecu ting  a tto rn e y  w ith d re w . The co u rt s ta te d :

[W h e n ] a specia l p ro se cu to r has a personal in te re s t in th e  
o u tcom e  o f th e  p rosecu tion , his o b je c tiv ity  and im p a rtia lity  
a re  ca lled in to  ques tion , and a d e fendan t's  r ig h t to  a fa ir  
and im p a rtia l tr ia l is v io la ted . A specia l p rosecu to r w ho was 
fo rm e rly  em p loyed  by th e  v ic t im 's  fa m ily  in connection  w ith  
th e  sam e proceed ing  is incapable  o f exerc is ing  th e  fa ir -  
m inded p rosecu to ria l d isc re tion  to  w hich th e  d e fen d a n t is 
e n tit le d ....

Adkins. 492  S .E .2d a t 835 . Accord, S ta te  v. E ld ridae . 951 
S .W .2d 775 , 78 2 -8 3  (T e n n .C rim .A d d . 19971.

There  w ill be tim e s  w hen a c rim e  v ic t im  is d issa tis fied  w ith  th e  w ay a 
case is handled o r  reso lved . B ut w e, as a soc ie ty , have decided th a t i t  is 
fa ire r  to  le t pub lic  o ffic ia ls  m ake these  decis ions, ra th e r than  p u ttin g  th e  
v ic tim  in charge o f  m ak ing  these  decis ions, o r  le ttin g  th e  v ic tim  second- 
guess o r ve to  these  decis ions.

In th e  m a in , th is  a m a tte r  o f p rinc ip le . B u t i t  is also a m a tte r  o f 
p ra c tica lity . The case p re se n tly  be fore  th is  C ourt is no t e n tire ly  
rep re se n ta tive  o f th e  p rob lem , because here th e re  is on ly  one p rim a ry  
v ic tim . There can easily  be m ore  than  one v ic tim  in a c rim in a l case. A ssau lt 
and th e f t  cases w ith  th re e  o r m ore  v ic tim s  are  n o t unusua l. In d ee d , in cases 
o f secu rities  frau d  o r  co nsum er fra u d , th e re  can be dozens o r even hundreds 
o f v ic tim s . I f  each o f these  v ic tim s  had a separa te  r ig h t to  ask fo r  appe lla te  
rev iew  o f th e  decis ions o f  th e  p rosecu ting  a tto rn e y  and th e  sen tenc ing  ju d g e , 
th e  system  w ou ld  be unw orkab le , and o u r goal o f un ifo rm  ju s tic e  w ould  
recede fa rth e r fro m  s igh t.

C once ivab ly, th e  people  o f th is  s ta te  (o r  th e ir  e lected  rep re se n ta tive s ) 
m ig h t decide to  change th is  fu n da m e n ta l aspect o f th e  c rim in a l ju s tic e  
system . But th e  question  in th e  p resen t case is w h e th e r th e  vo te rs  and the  
le g is la tu re  have a lready done so. Did th e  vo te rs  and th e  le g is la tu re , by 
enacting  th e  v ic tim s ' r ig h ts  section  o f o u r s ta te  c o n s titu tio n  and th e  s ta tu te s  
th a t  com prise  o u r V ic tim s ' R ights A ct, in tend  to  a lte r  o u r sys tem  o f ju s tic e  so 
th a t c rim e  v ic tim s  are  trea te d  as inde p en d e n t pa rties  in c rim in a l
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prosecu tions (as th e y  w ere  tw o  hundred  years a go ), w ith  th e  r ig h t to  go 
to  c o u rt to  cha llenge  th e  su b s tan tive  decis ions o f  p rosecu to rs  and tr ia l 
judges?  We conclude  th a t  th e  answ er is "n o " .

(e ) C onclusion

For all o f th e  reasons we have discussed here, we conclude  th a t a c rim e  
v ic tim  does n o t have an independen t r ig h t to  appeal o r  p e tit io n  an appe lla te  
c o u rt to  rev iew  th e  sen tence  im posed on th e  p e rp e tra to r o f th e  c rim e  
(exce p t, perhaps, fo r  th e  lim ite d  r ig h t o f p e titio n  now g ran ted  by AS 
1 2 .5 5 .1 2 0 ( f) ) .

As we noted e a rlie r, som e cou rts  have recogn ized  a c rim e  v ic t im 's  r ig h t 
to  pu rsue  lit ig a tio n  seeking re lie f in th e  n a tu re  o f m andam us ( i.e ., an 
appe lla te  c o u rt o rd e r d irec tin g  a low e r co u rt to  fo llow  th e  law ) when a low er 
c o u rt fa ils  to  honor th e  p rocedura l r ig h ts  g iven  to  c rim e  v ic tim s  by s ta te  
co n s titu tio n  o r  by s ta te  s ta tu te . This issue is no t raised in th e  p resen t case; 
n e ith e r C ynth ia  Cooper n o r h e r a tto rn e y  fro m  th e  O ffice o f V ic tim s ' R ights 
c la im s th a t Judge M otyka  fa iled  to  a llow  th e m  to  a tte nd  and be heard a t the  
sen tenc ing  hearing .

A cco rd ing ly , w e leave fo r a n o th e r day th e  question  o f w h e th e r a c rim e  
v ic tim  in A laska has th e  r ig h t to  seek appe lla te  re lie f w hen a lo w e r c o u rt fa ils  
to  honor a c rim e  v ic t im 's  p rocedura l r ig h ts  specified  in A rtic le  I .  Section  24 o f 
th e  A laska C o n s titu tion  o r  in th e  A laska S ta tu tes .

The a u th o r ity  o f  th e  O ffice  o f  V ic tim s ' R igh ts  to  in d e p e n d e n tly  p u rsu e  th is  
lit ig a tio n

As exp la ined  above, th e  O ffice  o f V ic tim s ' R ights is rep resen ting  C yn th ia  
C ooper in th is  lit ig a tio n . H ow ever, th e  O ffice c la im s th a t th e y  have a g re a te r 
ro le  in th is  litig a tio n  th a n  s im p ly  p rov id ing  legal rep re se n ta tio n  to  C yn th ia  a t 
pub lic  expense. The O ffice  asserts  th a t  even if  C yn th ia  has no s ta n d ing  to  
cha llenge  th e  sen tence  im posed by th e  d is tr ic t co u rt, th e  O ffice  o f V ic tim s ' 
R ights has independen t a u th o r ity  to  cha llenge  th is  sentence.

The O ffice o f V ic tim s ' R ights po in ts  o u t th a t  th e  A laska Leg is la ture  has 
g iven  th e  O ffice  " ju r is d ic tio n  to  advocate  on beha lf o f [ th e ] v ic tim s  o f fe lony  
o ffenses o r class A m isdem eanors  ... in vo lv in g  dom estic  v io lence  o r a c rim e  
aga in s t a person u n d e r AS 1 1 .4 1 . "  F u rthe r, th e  le g is la tu re  has d irec ted  
th e  O ffice  o f V ic tim s ' R ights to  "a ss is t c rim e  v ic tim s  in o b ta in in g  th e  r ig h ts  
[ th a t ]  c rim e  v ic tim s  are g ua ran teed  u nder th e  c o n s titu tio n  and th e  law s o f 
[A laska ] w ith  regard  to  th e  con tac ts  c rim e  v ic tim s  have w ith  ju s tic e  
a genc ies ." Based on its s ta tu to ry  role as an advocate  fo r  c rim e  v ic tim s , 
th e  O ffice o f V ic tim s ' R ights a rgues th a t  i t  has th e  independen t a u th o r ity  to  
f ile  law su its  th a t  advance  the  in te re s ts  o f c rim e  v ic tim s , even w hen th e  c rim e  
v ic tim s  them se lves  w ou ld  have no r ig h t to  sue.

FN36. AS 2 4 .6 5 .1 0 0 (a ).

FN37. AS 2 4 .6 5 .1 1 0 (a ).

Bu t th e  fa c t th a t  th e  O ffice  o f V ic tim s ' R ights is au tho rized  to  se rve  as an 
advocate  fo r  c rim e  v ic tim s  does n o t m ean th a t  th e  O ffice has an independen t 
r ig h t to  file  law su its  th a t th e  v ic tim s  them se lves  cou ld  n o t file .

A tto rn eys -a n d  th is  inc ludes a tto rn e ys  w ho are sa laried  o ffice rs  o f a pub lic  
agency-a re  th e  legal rep re se n ta tive s  o f th e  c lien ts  th e y  serve . An a tto rn e y  is 
em pow ered  to  appea r in c o u rt fo r  th e  c lie n t, and to  m ake ce rta in  decis ions 
on th e  c lien t's  beha lf, b u t th e  a tto rn e y 's  a u th o r ity  to  file  a la w su it is m ere ly  
an extens ion  o f  th e  c lie n t's  a u th o r ity  to  do so. The law su it can go fo rw a rd  
on ly  if  th e  c lie n t has s tand ing  to  pursue  th e  litig a tio n . T h a t is, w hen an 
a tto rn e y  has no persona l legal rig h ts  a t s take  and is ac ting  so le ly  as th e  legal 
rep re se n ta tive  o f a c lie n t, th e  a tto rn e y  has no independen t r ig h t to  file  a 
la w su it when th e  c lie n t has no persona l r ig h t to  file  th e  law su it.

The  fo llow ing  cases a ll hold th a t a g o v e rn m e n t a tto rn e y  w ho is s ta tu to r ily
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au tho rized  o r  ob liged  to  se rve  as th e  legal re p re se n ta tive  o f a 
g o ve rn m e n t agency has no inde p en d e n t a u th o r ity  to  pursue  litig a tio n  if  th e  
c lie n t agency does n o t w ish to  pursue th a t lit ig a tio n :

See Solim an v. Ebasco S erv ices In c .. 822  F.2d 320 . 323 (2nd  C ir.1 98 7 1 : 
S anta  Rita M in ina  Co. v. D e p a rtm e n t o f  P ro p e rty  V a lua tion . I l l  A riz. 368 . 
530 P.2d 3 60 . 363 (19 7 5 1 : Chun v. B oa rd  o f  T rustees o f  the  E m p loyees ' 
R e tire m e n t S ys tem  o f  th e  S ta te  o f  H aw a ii. 87 H aw ai'i 152. 952 P.2d 1215. 
1225. 1230 (19 9 8 1 : M o to r C lub o f  Io w a  v. Io w a  D e p a rtm e n t o f  
T ranspo rta tion , 251 N .W .2d 510. 513 . 5 1 5 -1 6  (Iow a  19771: S ta te  v. Haaan. 
44  N.D. 306 . 175 N.W . 372 . 374  (19 1 9 1 : M a tte r  o f  T av lo r B .. 201 W .Va. 60. 
491 S.E .2d 607 . 613 (19971 .

M oreover, th e  c la im  m ade by th e  O ffice  o f V ic tim s ' R ig h ts -th a t th e  O ffice 
has independen t a u th o r ity  to  file  a la w su it w h e n e ve r th e  O ffice de te rm ines  
th a t th e  la w su it w ou ld  advance the  in te re s ts  o f c rim e  v ic tim s -is  inco n s is te n t 
w ith  th e  s ta tu te s  th a t describe  th e  O ffice 's  pow ers.

As exp la ined above, AS 2 4 .6 5 . lOOfa l g ives th e  O ffice  o f V ic tim s ' R ights 
th e  a u th o r ity  to  advoca te  on b e h a lf o f  c rim e  v ic tim s , and AS 2 4 .6 5 .1 1 0 (a1 
g ives th e  O ffice th e  a u th o r ity  to  ass is t c rim e  v ic tim s  in secu ring  th e ir  legal 
r ig h ts . But even in s itu a tio n s  w here  th e  O ffice  o f V ic tim s ' R ights be lieves th a t 
th e  r ig h ts  o f a c rim e  v ic tim  have been v io la te d , th e  le g is la tu re  has no t 
a u tho rized  th e  O ffice to  f ile  a law su it. In s te ad , as we are  a b o u t to  exp la in , 
th e  le g is la tu re  has g iven  th e  O ffice  o f  V ic tim s ' R ights th e  a u th o r ity  to  pub lic ly  
c r itic ize  a g o v e rn m e n t agency if  th e  O ffice  be lieves th a t  th e  agency has 
v io la te d  a c rim e  v ic t im 's  righ ts .

U nder AS 2 4 .6 5 .1 2 0 -1 3 0 . th e  O ffice  o f V ic tim s ' R ights is g iven th e  pow er 
to  in ve s tig a te  po ten tia l v io la tio n s  o f c rim e  v ic tim s ' r ig h ts . I f  th e  O ffice 
p re lim in a rily  concludes th a t  a g o v e rn m e n t agency o r  o ffic ia l has v io la te d  th e  
r ig h ts  o f a c rim e  v ic t im , th e  O ffice  m u s t co n su lt w ith  th a t  agency o r o ffic ia l. 
AS 2 4 .6 5 .1 4 0 . I f  th a t  con su lta tio n  fa ils  to  reso lve  th e  p rob lem , and the  
O ffice  s till be lieves th a t a c rim e  v ic t im 's  r ig h ts  have been v io la te d , th e  O ffice 
"sh a ll [ fo rm a lly ] re p o rt [ its ]  op in ion  and recom m enda tions  to  [ th e ] agency 
[ in v o lv e d ]" . AS 2 4 .6 5 .1 50 (a1. A nd, a fte r  w a itin g  a reasonable  a m o u n t o f 
t im e  fo llo w in g  its re p o rt to  th e  agency in q u e s tion , and w ith  th e  app rova l o f 
th e  com p la in ing  c itizen , th e  O ffice  "m a y  p resen t [ its ]  op in ion  and 
recom m enda tions  to  th e  g o ve rn o r, th e  leg is la tu re , a g rand  ju ry ,  th e  pub lic , 
o r  any o f these". AS 2 4 .6 5 .1 6 0 .

These are  essen tia lly  th e  sam e pow ers th a t  are  g iven  to  an ana logous 
a rm  o f the  g o ve rn m e n t: th e  O ffice  o f th e  O m budsm an.

U nder AS 2 4 .5 5 .1 6 0 - 2 2 0 . th e  O m budsm an is em pow ered  to  in ve s tig a te  
and u ltim a te ly  re p o rt on th e  w o rk in gs  o f s ta te  g o ve rn m e n t, i f  the  
O m budsm an concludes th a t  an agency o f th e  g o v e rn m e n t has tre a te d  a 
c itizen  u n fa irly  o r un reasonab ly . Like th e  O ffice o f V ic tim s ' R ights, th e  O ffice 
o f  th e  O m budsm an is au tho rize d  to  in ve s tig a te  co m p la in ts  aga ins t 
g o ve rn m e n t agencies. I f  th e  O m budsm an p re lim in a rily  concludes th a t  a 
g o ve rn m e n t agency has tre a te d  a c itizen  u n fa ir ly  o r  un reasonab ly , th e  O ffice 
m u s t consu lt w ith  th e  agency in vo lved . AS 2 4 .5 5 .1 8 0 . I f  th a t  consu lta tion  
fa ils  to  reso lve th e  p rob lem , and the  O m budsm an s till be lieves th a t the  
agency has m is tre a te d  th e  c itize n , th e  O m budsm an "sh a ll [ fo rm a lly ]  re p o rt 
[ i ts ]  op in ion and reco m m en d a tio n s  ... to  [ th e ] agency [ in v o lv e d ]" . AS 
2 4 .5 5 .1 9 0 . A nd, a fte r  w a itin g  a reasonab le  a m o u n t o f t im e  fo llo w in g  its  
re p o rt to  the  agency in q u e s tion , th e  O m budsm an "m a y  p re se n t th e  op in ion  
and recom m enda tions  to  th e  g o ve rn o r, th e  leg is la tu re , a g rand  ju ry ,  th e  
p u b lic [ , ]  o r an y  o f these". AS 2 4 .6 5 .2 0 0 .

In  o th e r w o rds , i t  appears th a t  th e  le g is la tu re  in tended  th e  O ffice o f 
V ic tim s ' R ights to  a c t as a specia l om budsm an  in th e  area o f v ic tim s ' righ ts . 
Th is  undercu ts  th e  O ffice o f V ic tim s ' R igh ts ' asse rtion  th a t th e  O ffice  has an 
independen t pow er to  in te rve n e  in a c rim in a l p rosecu tion  and appeal th e  
fina l ju d g e m e n t-b e ca u se  th e  O m budsm an has no such pow er.

As w e have exp la ined  above, n e ith e r th e  s ta tu te s  o u tlin in g  th e  pow ers o f 
th e  O m budsm an n o r th e  s ta tu te s  o u tlin in g  th e  pow ers o f th e  O ffice o f 
V ic tim s ' R ights have any p rov is ion  fo r  filin g  law su its  ag a in s t an o ffe nd in g  
s ta te  agency o r  o ffic ia l. In s te a d , th e  le g is la tu re  has g ra n te d  th e  O m budsm an 
and th e  O ffice o f V ic tim s ' R ights th e  pow ers to  in ve s tig a te , to  advise  and
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m ed ia te , and, w hen necessary, to  pub lic ize  th e  fa ilin g s  o f g o ve rn m e n t 
agenc ies-by in fo rm in g  th e  pub lic  o f th e ir  f in d in g s , a n d /o r  by co m m un ica ting  
those  find in g s  to  an a rm  o f th e  g o v e rn m e n t th a t  is em pow ered  to  ta ke  legal 
action .

This is th e  approach taken  in the  A m erican  Bar A ssoc ia tion 's  "M odel 
O m budsm an A ct fo r  S ta te  G o ve rn m e n ts " f ir s t  issued in 1974 and la te r 
rev ised  in 1997. U nder th e  te rm s  o f th e  Model A c t, an om budsm an  is 
au tho rized  to  in ve s tig a te , to  consu lt and to  m ed ia te , and to  c ritic ize . 
H ow ever, th e  om budsm an  has no pow er to  coerce g o v e rn m e n t agencies to 
ta ke  ac tion , no r th e  pow er to  sue g o v e rn m e n t agencies in c o u rt-e x c e p t to  
th e  lim ited  e x te n t o f su ing  g o v e rn m e n t agencies to  fo rce  them  to  com p ly  
w ith  O m budsm an subpoenas, o r to  en jo in  th e ir  w illfu l o b s tru c tio n  o f the  
O m budsm an 's  o th e r  in ve s tig a tive  e ffo rts , o r  to  fo rce  th e m  to  honor the 
o b liga tion  o f  c o n fid e n tia lity  th a t n o rm a lly  a ttaches to  th e  O m budsm an's  
p re lim in a ry  rep o rt. ( See, fo r  exam p le , AS 2 4 .5 5 .1 9 0 (0 .1

W ith  respect to  th e  O ffice o f V ic tim s ' R igh ts ' asse rtion  th a t th e y  have the  
a u th o r ity  to  cha llenge  th e  substance  o f th e  d is tr ic t co u rt's  sen tenc ing  
decis ion in th is  case, w e  p a rticu la r ly  no te  th e  fo llo w in g  C om m en t to  Section 
3 (a )(1 )  o f th e  Model O m budsm an A ct fo r  S ta te  G ove rnm ents  (1 9 9 7 )-a  m odel 
a c t th a t  was d ra fte d  by th e  U nited S ta tes O m budsm an A ssoc ia tion , based 
p rim a r ily  on th e  ABA's Model A ct:

FN38. The co m p le te  te x t  o f  th is  Model A c t is ava ilab le  th ro u g h  
th e  w eb s ite  o f th e  A m erican  Bar A ssoc ia tion 's  section  on 
A d m in is tra tiv e  Law and R egu la tory Practice:

h ttp :/ /w w w .a b a n e t. o rg /a d m in la w /o m b u d s / 
u s o a m o d e ll.h tm l

[The Model A c t p rec ludes om budsm an in ve s tig a tion s  o f ju d ic ia l acts 
because o f] th e  ex is tence  o f th e  long -es tab lished  system  o f appe lla te  
rev iew  o f ju d ic ia l dec is ions .... [T ]h e  O m budsm an w ou ld  have ju r is d ic tio n  to  
in ve s tig a te  a d m in is tra tiv e  o r m in is te ria l acts by em p loyees o f th e  ju d ic ia l 
b ranch , w hen those  acts are  pe riphe ra l to  th e  a d ju d ica tion  its e lf [ ,  as w ell 
as ju r is d ic tio n  to ]  m ake recom m enda tions  fo r  im p ro v in g  a d m in is tra tiv e  
procedures th a t  w ou ld  have a p rospective  e ffec t. [H o w e ve r, th e ] 
O m budsm an w ould  no t, o f course, have th e  ju r is d ic tio n  to  que s tion , 
c ritic ize  o r rev iew  th e  su b s tan tive  c o n te n t o f any ju d ic ia l o rd e r, decis ion o r 
op in ion .

This sam e lim ita tio n  on an o m budsm an 's  a u th o r ity  is also re flec ted  in the 
ABA's "S ta n d ard s  fo r  th e  E s tab lishm en t and O pera tion  o f O m buds O ffices" 
issued in 2004. U nder th e  ABA S tanda rds , an om budsm an shou ld  have no 
a u th o r ity  to  "m a k e , change, o r  se t aside a law , po licy , o r a d m in is tra tiv e  
dec is io n " (S tanda rd  D( 1 )), o r to  "d ire c tly  com pel [a n y ] e n t ity  o r  any person 
to  im p le m e n t th e  [o m b u d sm a n 's ] re co m m en d a tio n s" (S tanda rd  D (3 ) j.  
M oreover, u n d e r S tanda rd  D (5 ), an om budsm an should  have no a u th o r ity  to  
"a ccep t ju r is d ic tio n  o ve r an issue th a t is c u rre n tly  pending in a legal fo rum  
unless a ll pa rties  and th e  p res id ing  [ju d ic ia l] o ffice r in th a t  ac tion  e xp lic it ly  
consent".

A laska 's om budsm an  s ta tu te s - in  p a rticu la r, AS 2 4 .5 5 .1 0 0 -2 0 0 -d o  n o t 
d e p a rt fro m  th e  substance  o f  sections 11 th ro u g h  1 5  o f th e  ABA's Model 
O m budsm an Act. Based on th e  w o rd ing  o f o u r s ta tu te s , and based on th e  
co m m e n ta ry  to  th e  ABA's 1974 Model O m budsm an A c t and its successors, 
we conclude th a t th e  A laska Leg is la tu re  in tended to  cod ify  th e  po licy 
em bod ied  in th e  m odel om budsm an a c ts -th e  po licy th a t th e  om budsm an 
does n o t "h a ve  th e  ju r is d ic tio n  to  ques tion , c r it ic iz e [,]  o r rev iew  the  
sub s tan tive  c o n te n t o f any ju d ic ia l o rd e r, d e c is io n [,] o r o p in io n ".

As w e po in ted  o u t e a rlie r, w hen th e  A laska Leg is la tu re  c rea ted  th e  O ffice 
o f V ic tim s ' R ights, th e  le g is la tu re  de fined  th e  pow ers o f th a t  O ffice  using 
p rov is ions th a t  para lle l th e  s ta tu te s  de fin ing  th e  pow ers o f  th e  s ta te  
om budsm an. We th e re fo re  conclude  th a t  th e  leg is la tu re  in tended  th is  sam e 
po licy to  app ly to  th e  O ffice  o f  V ic tim s ' R ights. T h a t is, th e  le g is la tu re  did not 
in tend  fo r  th e  O ffice  o f V ic tim s ' R ights to  have th e  a u th o r ity  to  in it ia te  
lit ig a tio n  to  que s tion , c r it ic ize , o r o th e rw ise  seek rev iew  o f  th e  su b s tan tive  
co n te n t o f a n y  ju d ic ia l o rd e r, dec is ion , o r op in ion .
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For these  reasons, w e re je c t th e  asse rtion  o f th e  O ffice o f V ic tim s ' R ights 
th a t  th e  O ffice has independen t a u th o r ity  to  appeal o r  o th e rw ise  cha llenge  a 
sen tenc ing  decis ion in c ircum stances w he re  th e  O ffice 's  c lie n t ( i.e ., the  
c rim e  v ic tim  w hom  th e y  are rep re se n ting ) has no personal s tand ing  to  
pursue  th e  litig a tio n .

P a rt I I

D id  the  d is tr ic t  c o u rt abuse its  d isc re tion  when th e  c o u rt den ied  C ynth ia  
C ooper's p o s t-h e a rin g  req u e s t to  se a l th e  s ta te m e n ts  m ade b y  D an ie l 
C ooper's de fense  a tto rn e y  concern ing  th e  m e n ta l hea lth  an d  be h av io ra l 
p ro b le m s  su ffe re d  b y  C yn th ia 's  son?

As we exp la ined  a t th e  beg inn ing  o f  th is  op in io n , th e  second p a rt o f 
C yn th ia  Cooper's o rig ina l app lica tion  fo r  re lie f ra ises th e  question  o f w h e th e r 
C yn th ia  is e n tit le d  to  have a po rtion  o f th e  sen tenc ing  hearing  sealed from  
p ub lic  access.

The sen tencing  hearing  in th is  case was open to  th e  pub lic , and the  
hearing  was a p p a re n tly  a ttended  by sp ec ta to rs  and rep re se n ta tive s  o f the  
m edia .

D uring th e  de fense  a tto rn e y 's  sen tenc ing  a rg u m e n t on b e h a lf o f Daniel 
C ooper, she re fe rre d  to  th e  fa c t th a t C yn th ia 's  son (w ho  lived w ith  th e  
coup le ) was su ffe rin g  fro m  m en ta l hea lth  and behav io ra l p rob lem s. The 
de fense  a tto rn e y  a rgued  th a t th e  boy 's  p rob lem s w ere  a m a jo r  source  o f 
s tress  in C yn th ia 's  and D an ie l's  re la tio n sh ip , and th a t th is  s tress was a 
p rim a ry  fa c to r in causing Daniel to  engage in th is  instance  o f assau ltive  
conduct.

N e ithe r C ynth ia  no r h e r a tto rn e y  fro m  th e  O ffice o f  V ic tim s ' R ights 
ob je c ted  to  th e  defense a tto rn e y 's  s ta te m e n ts  a b o u t th e  boy 's  p rob lem s. 
(However, on th e  M onday fo llo w in g  th e  sen tenc ing  hearing , th e  O ffice  o f 
V ic tim s ' R ights (ac ting  on C yn th ia 's  beha lf) filed  a m o tion  ask ing  th e  d is tr ic t 
co u rt to  seal th e  de fense  a tto rn e y 's  s ta te m e n ts  on th is  sub jec t. C ynth ia  
con tended th a t  th e  defense a tto rn e y 's  s ta te m e n ts  con ta ined  "co n fid e n tia l 
and p riv ileged  in fo rm a tio n "  a b o u t he r son.

U ltim a te ly , the  d is tr ic t  co u rt declined  to  seal th e  de fense  a tto rn e y 's  
s ta te m e n ts . The  d is tr ic t co u rt's  ru ling  led to  th is  second p a rt o f C yn th ia 's  
o rig ina l app lica tion  fo r  re lie f.

A m ore  de ta ile d  h is to ry  o f  th is  lit ig a tio n , a n d  a desc rip tio n  o f  th e  various  
lega l a rg u m e n ts  th a t  C yn th ia  has a sse rte d  in  fa v o r  o f  sea ling  the  defense  
a tto rn e y 's  s ta te m e n ts

C yn th ia 's  o rig ina l m otion  to  seal p o rtio n s  o f th e  sen tenc ing  record 
asserted  th a t th e  de fense  a tto rn e y 's  s ta te m e n ts  v io la te d  he r son ’s r ig h t o f 
p rivacy  and he r son 's  r ig h t (as th e  fa m ily  m em b e r o f a c rim e  v ic t im )  to  be 
tre a te d  w ith  fa irness , d ig n ity , and respect. (However, in la te r p lead ings, the  
O ffice  o f V ic tim s ' R ights em phasized th a t  th e  legal basis o f C yn th ia 's  request 
was th e  assertion  th a t  th e  defense a tto rn e y 's  s ta te m e n ts  revea led 
con fiden tia l in fo rm a tio n  th a t  was p ro tec ted  by th e  son 's  psycho th e ra p is t- 
p a tie n t p riv ilege.

In  its "R ep ly  to  [th e  oppos ition  to th e ] M otion to  T e m p o ra rily  Seal C ourt 
R ecords" (da ted  A pril 2 , 2 0 0 4 ), th e  O ffice o f  V ic tim s ' R ights acknow ledged 
th a t any adm iss ib le  in fo rm a tio n  p resented a t th e  sen tenc ing  hearing -even  
"d e ro g a to ry  and m is lead ing  co m m e n ts "-sh o u ld  p ro p e rly  rem ain  p a rt o f  the  
pub lic  record . But th e  O ffice o f V ic tim s ' R ights a rgued th a t th e  defense 
a tto rn e y 's  cha llenged s ta te m e n ts  did n o t con ta in  adm iss ib le  in fo rm a tio n . 
R athe r, th e  O ffice o f  V ic tim s ' R ights asse rted , th e  de fense  a tto rn e y 's  
s ta te m e n ts  con ta ined  " in a dm iss ib le , p riv ile g ed  in fo rm a tio n "-a n d , th u s , those  
s ta te m e n ts  shou ld  be s tru c k  fro m  th e  pub lic  record . The p rob lem , th e  O ffice 
o f V ic tim s ' R ights to ld  th e  co u rt, was th a t  th e  de fense  a tto rn e y 's  s ta te m e n ts  
v io la te d  the  p sych o th e ra p is t-p a tie n t p riv ilege .

The M un ic ipa lity  o f A nchorage  opposed C yn th ia 's  m o tio n . One o f th e  
M un ic ipa lity 's  a rg u m e n ts  was th a t th e  O ffice o f V ic tim s ' R ights had no legal 
a u th o r ity  to  file  m o tions  on C yn th ia 's  b e h a lf on th is  k ind  o f issue-s ince  th e  
issue did no t invo lve  any in fr in g e m e n t o f th e  r ig h ts  con ta ined  in th e  V ic tim s ' 
R ights A ct, b u t ra th e r invo lved  an asse rtion  o f e v id e n tia ry  p riv ile g e  by
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Cynth ia  on b e h a lf o f he r son.

As we exp la ined  in th e  preced ing section o f th is  op in io n , th e re  is an 
a rguab le  legal basis fo r  th e  M un ic ipa lity 's  pos ition . H ow ever, w e need n o t 
reso lve  th is  legal issue-because , as w e exp la in  he re , C yn th ia 's  c la im  o f 
p riv ilege  lacks m erit.

On May 4 , 2 004 , th e  d is tr ic t co u rt denied C yn th ia 's  m o tion  to  seal the  
de fense  a tto rn e y 's  s ta te m e n ts . The c o u rt no ted  th a t  th e  de fense  a tto rn e y 's  
s ta te m e n ts  w ere  re le v a n t to  th e  issues to  be decided a t th e  sen tenc ing  
hea ring , and th e  c o u rt fu r th e r  noted th a t n e ith e r C yn th ia  no r he r a tto rn e y  
from  th e  O ffice  o f  V ic tim s ' R ights ob jec ted  (a t th e  t im e )  to  th e  defense 
a tto rn e y 's  s ta te m e n ts .

Two w eeks la te r, th e  O ffice o f  V ic tim s ' R ights filed  a m o tion  asking  th e  
d is tr ic t  co u rt to  recons ide r its  decis ion. In  its  m o tion  fo r  recons ide ra tion , the  
O ffice o f V ic tim s ' R ights conceded th a t th e  de fense  a tto rn e y 's  s ta te m e n ts  
m ig h t have been re le v a n t to  th e  issues a t th e  sen tenc ing  hea ring , b u t the  
O ffice re ite ra te d  its  a rg u m e n t th a t those  s ta te m e n ts  w ere  neverthe less 
inadm iss ib le . In  a d d itio n , th e  O ffice o f  V ic tim s ' R ights raised a new 
a rg u m e n t: th e  co n ten tio n  th a t,  be fore  th e  defense a tto rn e y  cou ld  m ake th e  
cha llenged s ta te m e n ts , Daniel Cooper was ob liged to  ta ke  th e  s tand  and 
persona lly  te s t ify  to  th e  asse rtions o f fa c t con ta ined  in his de fense  a tto rn e y 's  
s ta te m e n ts .

The d is tr ic t co u rt d id  n o t issue a decis ion on th is  m o tion  fo r 
recons ide ra tion . In s te a d , th e  c o u rt a llow ed th e  m otion  to  becom e den ied by 
opera tion  o f  law  (a fte r  th e  passage o f 30 d ays). See  C rim ina l Rule 42 (k1 (41 .

W hy C ynth ia  is e n t it le d  to  p u rsu e  o n ly  th e  one a rg u m e n t based  on the  
p s y c h o th e ra p is t-p a tie n t p riv ile g e

As ju s t  e xp la ined , C yn th ia  filed  severa l p lead ings in th e  d is tr ic t c o u rt, and 
those  p lead ings m en tioned  va rious  th e o rie s  as to  w h y  th e  d is tr ic t co u rt 
should have sealed th e  de fense  a tto rn e y 's  s ta te m e n ts . C yn th ia 's  o rig ina l 
p lead ing  m en tioned  no tio ns  o f p rivacy and v ic tim s ' r ig h ts . H ow ever, th e  
O ffice o f  V ic tim s ' R ights (ac tin g  on C yn th ia 's  beha lf) u lt im a te ly  to ld  th e  
d is tr ic t c o u rt th a t  th e  issue w as one o f  e v id e n tia ry  p riv ile g e . C ynth ia  
asserted th a t th e  de fense  a tto rn e y 's  s ta te m e n ts  shou ld  be s tru ck  fro m  the  
pub lic  record because those  s ta te m e n ts  con ta ined  con fid en tia l in fo rm a tio n  
th a t was p ro te c te d  by th e  p sych o th e ra p is t-p a tie n t p riv ile g e  cod ified  in A laska 
Evidence Rule 5 0 4 .

A fte r  th e  d is tr ic t  c o u rt den ied C yn th ia 's  m o tion  to  seal th e  defense 
a tto rn e y 's  s ta te m e n ts , C yn th ia  filed  a m otion  fo r  recons ide ra tion  in w hich 
she raised y e t a n o th e r p o ten tia l legal basis fo r  sea ling  th e  cha llenged 
sta tem en ts . B u t as o u r su p rem e  co u rt s ta ted  in B lackburn  v. D e p a rtm e n t o f  
T ranspo rta tion  a n d  P ublic  Facilities, 103 P.3d 900 . 906 (A laska 2 0041 . a 
co u rt " [ is ]  u n d e r no o b lig a tio n  to  cons ide r an issue raised fo r  th e  f ir s t  t im e  in 
a m otion  fo r  re co n s id e ra tion "-an d  if  th e  tr ia l co u rt decides no t to  address th e  
new ly raised issue, th a t issue can no t be pursued on appeal.

For these  reasons, w e conclude th a t th e  sole a rg u m e n t th a t C yn th ia  has 
preserved fo r  appea l is th e  a rg u m e n t th a t  th e  de fense  a tto rn e y 's  s ta te m e n ts  
v io la te d  th e  p s y c h o th e ra p is t-p a tie n t p riv ile g e . A ll o f C yn th ia 's  o th e r 
a rg u m en ts  a re  w a ived .

W hy we re je c t C yn th ia 's  a rg u m e n t th a t th e  de fense  a tto rn e y 's  s ta te m e n ts  
sh o u ld  be s tru c k  fro m  th e  p u b lic  reco rd  o f  the  se n tenc ing  hea ring

We have tw o  reasons fo r  re jec tin g  C yn th ia 's  co n ten tio n  th a t th e  
cha llenged s ta te m e n ts  shou ld  be s tru ck  fro m  th e  pub lic  record . F irs t, w ith  
one possib le e xcep tion , none o f th e  cha llenged s ta te m e n ts  appea r to  be 
covered by th e  p s y c h o th e ra p is t-p a tie n t p riv ilege . Second, C ynth ia  w a ived 
w h a te ve r p s y c h o th e ra p is t-p a tie n t p riv ilege  she m ig h t o th e rw ise  have 
cla im ed when she and he r a tto rn e y  fro m  th e  O ffice o f  V ic tim s ' R ights fa iled  
to  co n tem poraneous ly  o b je c t to  th e  cha llenged s ta te m e n ts .

(a ) W ith one  poss ib le  excep tion , C yn th ia  ha d  no va lid  c la im  o f  p riv ile g e
w ith  resp e c t to  th e  de fense  a tto rn e y 's  s ta te m e n ts
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Alaska Evidence Rule 5 0 4 (b ) con ta ins  th e  fo llo w in g  d e fin itio n  o f th e  
p sych o th e ra p is t-p a tie n t p riv ilege :

G e n e ra l R u le  o f  P r iv i le g e .  A p a tie n t has a p riv ile g e  to  refuse to  
d isclose and to p re ve n t any o th e r person fro m  d isc los ing  con fiden tia l 
com m un ica tions  m ade fo r  th e  purpose  o f d iagnos is  o r  tre a tm e n t o f th e  
p a tie n t's  phys ica l, m e n ta l[ , ]  o r e m o tiona l cond itions  ... be tw een or am ong 
th e  pa tie n t, th e  p a tie n t's  physic ian o r  p sych o th e ra p is t, o r  persons w ho are 
p a rtic ip a tin g  in th e  d iagnosis o r tre a tm e n t u n d e r th e  d irec tio n  o f th e  
physic ian o r psycho th e ra p is t, inc lud ing  m em bers  o f th e  p a tie n t's  fa m ily .

As can be seen fro m  th e  te x t  o f th is  ru le , th e  p riv ilege  app lies o n ly  to  
"co n fid e n tia l co m m u n ica tio n s " am ong th e  g ro u p  o f people nam ed in Evidence 
Rule 5 0 4 (b ) . The te rm  "co n fid e n tia l co m m u n ic a tio n " is de fined  in Evidence 
Rule 5 0 4 (a ) (4 ) :

A com m un ica tion  is con fiden tia l i f  [ i t  is ] n o t in tended  to  be d isclosed to  
th ird  persons o th e r than  those  p resen t to  fu r th e r  th e  in te re s t o f th e  p a tie n t 
in th e  co n su lta tio n , e xa m in a tio n , o r in te rv ie w , o r  [ to ]  persons reasonab ly 
necessary fo r  th e  transm iss ion  o f th e  co m m u n ica tio n , o r [ to ]  persons who 
a re  p a rtic ip a tin g  in th e  d iagnosis and tre a tm e n t u n d e r th e  d irec tion  o f  the  
physic ian o r  psycho th e ra p is t, inc lud ing  m em bers  o f th e  p a tie n t's  fa m ily .

D uring  he r sen tenc ing  a rg u m e n t on b e h a lf o f Danie l Cooper, th e  defense 
a tto rn e y  re fe rred  severa l t im e s  to  th e  m en ta l hea lth  and behaviora l 
p rob lem s su ffe red  by C yn th ia 's  son. B u t th e  p sych o th e ra p is t-p a tie n t p riv ilege  
does no t cove r all te s tim o n y  th a t d iscloses th a t  som eone su ffe rs  fro m  m enta l 
hea lth  o r behav io ra l p rob lem s, o r th a t describes those  p rob lem s, o r th a t 
describes o th e r  people 's reactions to  those  p rob lem s. The p riv ile g e  has a 
n a rro w e r scope: i t  app lies o n ly  to  te s tim o n y  th a t revea ls  th e  substance  o f 
con fiden tia l co m m un ica tions  m ade fo r  th e  purpose  o f d iagnos ing  o r  tre a tin g  
those  p rob lem s.

C ynth ia  ob jec ts  to  s ta te m e n ts  m ade by th e  de fense  a tto rn e y  w hich 
asse rted  o r revea led : (1 )  th a t C yn th ia 's  son had undergone  counse ling  fo r 
so m e th ing  th a t had happened to  h im ; (2 )  th a t  the  boy was tro u b le d ; (3 ) 
th a t  he was n o t respond ing  w e ll to  th e  counse ling ; (4 ) th a t  he engaged in 
abus ive  be h av io r w h ile  in counse ling ; (5 ) th a t  he had been se n t to  live  in a 
res iden tia l fa c ility  fo r  severa l m on th s ; (6 )  th a t  C yn th ia  and Danie l w ere 
experienc ing  s tress  because o f  th e ir  u n c e rta in ty  as to  how  to  deal w ith  the  
boy 's  p rob lem s; (7 ) th a t, a few  days before  D an ie l's  ac t o f dom estic  
v io lence , both C yn th ia  and Daniel had to  leave w o rk  because school o ffic ia ls  
con tacted  th e m  and in fo rm ed  them  th a t C yn th ia 's  son w as engag ing  in 
in a p p ro p ria te  beh av io r; (8 )  th a t  C yn th ia  be lieved  th a t  h e r son had engaged 
in o th e r  in a p p ro p ria te  be h av io r a t hom e; (9 )  th a t,  one day la te r, D anie l to ld  
C yn th ia  th a t he th o u g h t th a t  h e r son needed to  re tu rn  to  res iden tia l 
t re a tm e n t; ^ 2 9  (1 0 ) th a t  tw o  n igh ts  be fore  th e  dom e s tic  assau lt, C yn th ia  
and Daniel w ere  having d in n e r w ith  a n o th e r coup le , and th e  m an o f th is  
coup le  ordered  C yn th ia 's  son to  leave th e  ta b le  because th e  boy was being 
obnox ious ; (1 1 ) th a t C yn th ia  be lieved th a t  th e  m an had acted 
in a p p ro p ria te ly , so she fo llow ed  he r son up to  his room  to  ta lk  to  h im ; (1 2 ) 
th a t, fo llo w in g  th is  conve rsa tion  w ith  he r son, C ynth ia  cam e back d o w nsta irs  
and announced (in  fro n t  o f  e ve ryone ) th a t  she was go ing  to  end her 
re la tionsh ip  w ith  D a n ie l- th a t she was leav ing , and th a t she was ta k in g  he r 
son w ith  her, to  p ro te c t h e r son fro m  D an ie l's  plan to  send th e  boy back to  a 
res iden tia l fa c ility ; (1 3 ) th a t  Daniel and C ynth ia  had a house ru le  th a t 
C yn th ia 's  son was n o t to  have his bedroom  d o o r c losed ; and (1 4 ) th a t  on th e  
n ig h t o f th e  dom e s tic  assau lt, C yn th ia  a p p a re n tly  ass is ted  he r son in lock ing 
his door.

FN39. This s ta te m e n t w as conce ivab ly  m ade fo r  th e  purposes o f 
fu rth e r in g  th e  boy 's  tre a tm e n t, b u t i t  does n o t appear to  be 
con fid en tia l. From  th e  de fense  a tto rn e y 's  n a rra tive , it  seem s 
th a t Daniel m ade th is  s ta te m e n t in fro n t o f a n o th e r couple w ho 
w ere  having  d in n e r a t C yn th ia 's  and D an ie l's  hom e.

None o f th e  de fense  a tto rn e y 's  s ta te m e n ts  appea r to  revea l the  
substance  o f "c o n fid e n tia l co m m u n ica tio n s " as th a t te rm  is de fined  in 
Evidence Rule 5 0 4 (a ) (4 ) . Indeed , m any o f th e  de fense  a tto rn e y 's  s ta te m e n ts
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The de fense  a tto rn e y  did a llude  to  one com m u n ica tio n  th a t  is a rguab ly  
covered  by th e  p sych o th e ra p is t-p a tie n t p riv ile g e : a s ta te m e n t a ttr ib u te d  to  a 
m en ta l hea lth  p ro fessiona l w ho was tre a tin g  C yn th ia 's  son, in w h ich th e  
m en ta l hea lth  p ro fessiona l expressed an assessm ent o f th e  boy 's  case. This 
p a rticu la r s ta te m e n t m ay n o t have been adm iss ib le  o ve r a c la im  o f p riv ilege . 
B u t as we exp la in  in th e  n e x t section o f  th is  op in io n , no ob jec tion  was m ade.

(b )  C yn th ia  fo rfe ite d  h e r c la im  o f  p r iv ile g e  b y  fa ilin g  to  o b je c t to  the  
defense a tto rn e y 's  s ta te m e n ts

U nder th e  law  o f  ev idence, th e re  a re  m any types  o f evidence  w hich 
shou ld  be exc luded if  som eone  ob jec ts , b u t w h ich rem ain  adm iss ib le  i f  no 
one ob jec ts . For ins tance , th e  law excludes m any typ e s  o f hea rsay ev idence, 
b u t th is  hearsay ev idence  is adm iss ib le -and  is p rop e rly  considered  by the  
c o u r t- if  no one o b je c ts .E ^ fi

FN40. Haves v. S ta te . 581 P.2d 221 . 222 n. 2 (A laska 19781:
Vaska v. S ta te . 74  P.3d 225 . 230  (A laska A d d .2 0031 : Cassell v.
S ta te . 645 P.2d 219 . 2 2 0 -2 1  (A laska A dd .19821 .

do not reveal the substance of any communication at all.

There  is a s im ila r  ru le  fo r  ev idence th a t  is covered  by one o f th e  
p riv ileges  cod ified  in th e  500 section  o f th e  A laska Evidence Rules. U nder 
Evidence Rule 5 1 0 . th e  h o ld e r o f an e v id e n tia ry  p riv ile g e  w a ives th e ir  
p riv ile g e  if  th e y  "v o lu n ta r ily  ... co n se n t[ ] to  d isc losure  o f any s ig n ifica n t p a rt 
o f th e  m a tte r  o r  [ th e ] co m m u n ica tio n ".

Evidence Rule 510  speaks o f "w a iv e r" , w h ich  n o rm a lly  en ta ils  an 
a ffirm a tiv e  ac tio n -a  v o lu n ta ry  re lin q u ish m e n t o f a know n r ig h t .S ^ I  H ow ever, 
th e  C om m e n ta ry  to  Evidence Rule 510 exp la ins  th a t  Rule 510 is rea lly  
ta lk in g  a bou t fo r fe itu re - th e  loss o f the  p riv ile g e  th ro u g h  fa ilu re  to  act. This 
ru le  o f  fo rfe itu re  app lies even when th e  p riv ile g e -h o ld e r was unaw are , a t the  
t im e , th a t th e y  could have cla im ed a p riv ile g e  and p re ven ted  th e  d isc losure  
o f th e  in fo rm a tio n :

FN41. See, fo r  ins tance, Vrom an v. S o ido tna . I l l  P.3d 343 .
347 n. 9 (A laska 2 0051 : H illm an  v. N a tionw ide  M u tu a l F ire Ins.
Co.. 758  P.2d 1248. 1253 (A laska 19881.

In  [th e s e ] s itu a tio n s , once [ th e ] c o n fid e n tia lity  [o f  th e  in fo rm a tio n ] is 
d estroyed  th ro u g h  v o lu n ta ry  d isc losu re , no subsequen t c la im  o f p riv ilege  
can res to re  it ,  and [ th e  p r iv ile g e -h o ld e r's ] know ledge  o r lack o f know ledge 
o f th e  ex is tence  o f  th e  p riv ile g e  appears to  be irre le v a n t. 8 W igm ore  [ on 
E vidence  ] § 2327.
C om m e n ta ry  to  A laska Evidence Rule 5 1 0 . th ird  pa rag raph .

M oreover, in th is  co n te x t, th e  law deem s a person to  have "co n se n te d " to  
th e  d isc losu re  o f  p riv ile g ed  in fo rm a tio n  i f  th e  person , being p re se n t and able 
to  o b je c t to  th e  d isc losu re , fa ils  to  ob je c t. For ins tance, in John W. S trong  e t 
a l., M cC orm ick on E vidence  (5 th  e d .1 9 9 9 ), th e  au tho rs  exp la in  th a t  th is  rule  
o f fo rfe itu re -  i.e ., loss o f th e  p riv ilege  th ro u g h  in a c tio n -g o ve rn s  th e  a tto rn e y - 
c lie n t p riv ile g e :

[ I ] t  is c lea r th a t th e  c lie n t m ay a sse rt th e  p riv ile g e  even th o ug h  he is n o t 
a p a rty  to  th e  cause [in  w h ich ] th e  p riv ile g ed  te s tim o n y  is so u g h t to  be 
e lic ite d . [B u t] if  he is p re se n t a t th e  h e a rin g [,] w h e th e r as [a ] p a rty , 
w itn e ss , o r b y s ta n d e r [,]  he m u s t a sse rt th e  p riv ile g e  pe rsona lly  o r by [h is ] 
a tto rn e y , o r  i t  w ill be w a ived .

M cC orm ick, § 92 , Vol. 1, pp. 3 6 9 -370 .

See also M cC orm ick 's  d iscussion o f th e  sam e ru le  app lied  to  th e  m arita l 
p riv ile g e , id ., § 83, Vol. 1, p. 336 : "A  fa ilu re  by th e  ho lde r to  a sse rt th e  
p riv ile g e  by o b je c tio n  ... is a w a iv e r."

A lso see W illiam s v. U tility  E qu ipm ent. In c ..  837 P.2d 1112. 1116-17  
(A laska 19921. w here  th e  A laska S uprem e C ou rt held th a t,  desp ite  the
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exis tence  o f a p ro te c tive  o rd e r exc lud ing  th e  cha llenged te s tim o n y , " [ th e  
a p p e lla n t] w a ived  his o b je c tio ns  ... w hen he d id  n o t m ake spec ific  ob je c tio ns  
[a t  th e  t im e ] th e  te s tim o n y  was p resen ted".

In  C lifton  v. S ta te , 758 P.2d 1279 (A laska A dd. 19881. th is  C ourt app lied 
th e  sam e ru le  to  th e  p sych o th e ra p is t-p a tie n t p riv ilege . We decla red  th a t th is  
p riv ile g e  is n o t se lf-e xe cu tin g : "T h e  p la in  language o f [E vidence Rule 5041 
appears  to  requ ire  th a t  som eone act to  exerc ise  th e  p riv ile g e ."  Id .  a t 1284. 
A cco rd ing ly , we found  no plain e rro r  in a case w he re  n e ith e r th e  d e fen d a n t 
no r his a tto rn e y  ob je c ted  (u n til appea l) to  th e  con tested  d isc losures. Id .

In  th e  p re se n t case, C yn th ia  and h e r a tto rn e y  did no t o b je c t to  th e  
de fense  a tto rn e y 's  s ta te m e n ts  un til a f te r  th e  sen tenc ing  hearing  w as ove r, 
and a fte r  th e  sen tenc ing  ju d g e  had a lrea d y  re lied  on th e  cha llenged 
s ta te m e n ts . In  he r b rie f to  th is  C ou rt, C ynth ia  asserts  th a t  she was 
"su rp rise d  and ca u g h t o ff  g u a rd "  by th e  defense a tto rn e y 's  s ta te m e n ts .
T here  is no th ing  in th e  record to  su p p o rt th is  asse rtion . In  fa c t, th e  record 
appears  to  be lie  th is  asse rtion -because  th e  s ta te m e n ts  th a t  C yn th ia  
cha llenges in th is  appea l w ere  u tte re d  o ve r th e  course  o f severa l m inu tes . 
The defense a tto rn e y  repea ted ly  re fe rred  to  these  m a tte rs  d u ring  he r 
sen tenc ing  a rg u m e n t to  th e  c o u rt; th e  cha llenged s ta te m e n ts  are  sca tte red  
th ro u g h o u t ten  pages o f th e  sen tenc ing  tra n s c rip t.

M oreover, u n d e r th e  ru le  o f fo rfe itu re  th a t  w e have described  above, it  
does n o t m a tte r  i f  C yn th ia  was su rp rised  by th e  fa c t th a t  th e  de fense  
a tto rn e y  w ould  m en tion  these  m a tte rs . W hen th e  ho lde r o f  an e v id e n tia ry  
p riv ile g e  is p resen t and ab le  to  o b je c t to  th e  d isc losu re  o f in fo rm a tio n  
covered  by th e  p riv ile g e , b u t th e  p riv ile g e -h o ld e r fa ils  to  o b je c t, th e  p riv ilege  
is lo s t and th e  d ispu ted  evidence  is adm iss ib le .

A rguab ly , th e  p re se n t case raises a s lig h tly  d iffe re n t issue: w h e th e r a 
p riv ile g e -h o ld e r w ho has w aived th e  p riv ile g e  by fa ilin g  to  o b je c t m ay la te r 
re tro a c tive ly  a sse rt th e  p riv ile g e  and ask th e  c o u rt to  erase o r seal th e  
record  o f th e  e a rlie r cha llenged  te s tim o n y .

A ccord ing to  W igm ore  on E v i d e n c e , th e  ru le  a t  com m on law is th a t 
once an e v id e n tia ry  p riv ile g e  is w a ive d , th e  p riv ile g e  can n o t be reasserted 
by th e  p riv ile g e -h o ld e r a t a la te r s tage  o f th e  sam e proceed ing , o r a t  any 
subsequen t ju d ic ia l p roceed ing :

FN42. J. W igm ore , E vidence in  T ria ls  a t  C om m on Law  
(C hadbourn rev. 1978).

A w a ive r a t a fo rm e r tr ia l shou ld  ba r a c la im  o f th e  [p h y s ic ia n -p a tie n t] 
p riv ilege  a t a la te r  t r ia l,  fo r  th e  o rig ina l d isc losu re  takes  aw ay once and fo r  
a ll th e  co n fid e n tia lity  so u g h t to  be p ro tec ted  by the  p riv ilege . To en force  it  
th e re a fte r  is to  seek to  p rese rve  a p rivacy  w h ich  ex is ts  in legal fic tio n  on ly . 
W igm ore, § 2 3 8 9 (4 ), Vol. 8 , pp. 8 6 0 -6 1 .

A cco rd : C erro  G ordo C h a rity  v. F irem an 's  Fund A m erican  L ife  Ins . C o..
819 F.2d 1471. 1478 (8 th  C ir.19871 : S ta te  v. M incev. 141 A riz. 4 2 5 . 687 
P.2d 1180. 1194 (19 8 4 1 : S ta te  v. C lark. 296 N .W .2d 372 . 376 (M in n .19801: 
S ta te  v. B ishop, 187 N .J.Super. 187 . 453  A .2d 1365. 1368 (A d d .D iv .19821 : 
People v. B loom . 193 N.Y. 1. 85 N.E. 824 . 8 2 5 -2 6  (19 0 8 1 : G enera l A m erican  
L ife  Ins . Co. v. E ttin a e r. 266  A .D . 8 76 . 42 N .Y.S .2d 836 , 837  (19 4 3 1 : In  re  
P ostlev. 125 M isc.2d 4 1 6 . 479  N .Y .S .2d 4 64 . 465  (19841 .

For these  reasons, w e conc lude  th a t C yn th ia 's  fa ilu re  to  ra ise a 
con tem poraneous  o b je c tio n  to  th e  defense a tto rn e y 's  s ta te m e n ts  m eans th a t 
C yn th ia  fo rfe ite d  he r r ig h t to  c la im  th a t  th e  de fense  a tto rn e y 's  s ta te m e n ts  
v io la te d  her son 's  p sych o th e ra p is t-p a tie n t p riv ilege .

(c ) Conclusion

As w e have exp la ined  here , none o f  th e  de fense  a tto rn e y 's  s ta te m e n ts  
(w ith  one  possible exce p tion ) revea led con fid en tia l com m un ica tions  covered 
by th e  p sych o th e ra p is t-p a tie n t p riv ile g e . M oreover, n e ith e r C ynth ia  Cooper 
n o r he r a tto rn e y  fro m  th e  O ffice  o f  V ic tim s ' R ights ob jec ted  to  th e  defense 
a tto rn e y 's  s ta te m e n ts  un til a fte r  th e  sen tenc ing  hearing  was ove r. For these  
reasons, the  p s y c h o th e ra p is t-p a tie n t p riv ilege  p rov ided  no basis fo r  C ynth ia
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Cooper to  ask th e  d is tr ic t co u rt to  seal th e  de fense  a tto rn e y 's  s ta te m e n ts  
fro m  th e  pub lic .

O vera ll C onclusion

This case has requ ired  us to  reso lve  w e ig h ty  issues th a t  have n o t been 
decided before  in A laska . O ur op in ion  is q u ite  le n g th y , and n o t on ly  because 
th e  issues w ere  new.

The question  o f v ic tim s ' r ig h ts  insp ires s tron g  fee lings , and th e  m ain 
ques tion  posed in th is  a p p e a l-w h e th e r a c rim e  v ic tim  has a r ig h t to  
in d ependen tly  cha llenge  th e  su b s ta n tive  decis ions o f  th e  tr ia l ju d g e -h a s  
requ ired  us to  exam ine  som e o f th e  m os t fu n d a m e n ta l p rinc ip les  o f ou r 
c rim in a l ju s tic e  sys tem . We have been a ided in th is  ta sk  by a n u m b e r o f 
a m icus  curiae  b rie fs , and w e app rec ia te  th e  care  and e ffo r t  th a t  w e n t in to  
th e  research ing  and w r itin g  o f those  b rie fs .

For th e  reasons exp la ined  here , w e conclude th a t n e ith e r C yn th ia  Cooper 
no r th e  O ffice o f V ic tim s ' R ights has th e  r ig h t to  cha llenge  th e  d is tr ic t co u rt's  
sen tenc ing  dec is ion . The  r ig h t to  cha llenge  th e  sen tenc ing  decis ion rests 
so le ly  w ith  th e  pa rties  to  th is  c rim in a l p ro se cu tio n -th e  p la in tiff, M un ic ipa lity  
o f A nchorage , and th e  de fen d a n t, D anie l C ooper. A cco rd ing ly , th is  po rtion  o f 
th e  o rig ina l app lica tion  fo r  re lie f is D ISM ISSED.

We fu r th e r  conclude  th a t th e  d is tr ic t c o u rt co rre c tly  denied C ynth ia  
C ooper's  request to  seal po rtio n s  o f th e  sen tenc ing  hearing  fro m  th e  pub lic- 
because (w ith  one possib le exce p tion ) th e  cha llenged  s ta te m e n ts  m ade by 
th e  defense a tto rn e y  do n o t con ta in  in fo rm a tio n  p ro tected  by th e  
p sych o th e ra p is t-p a tie n t p riv ile g e , and also because C ynth ia  w a ived w h a te ve r 
p riv ile g e  she w ou ld  o th e rw ise  have had w hen she fa iled  to  
co n tem poraneous ly  o b je c t to  th e  defense a tto rn e y 's  s ta te m e n ts . A cco rd ing ly , 
w ith  regard to  th is  po rtion  o f  th e  o rig ina l app lica tion  fo r  re lie f, th e  decis ion o f 
th e  d is tr ic t c o u rt is AFFIRMED.

STEWART. Judge, n o t p a rtic ip a tin g .

A laska A p p .,2006 . 
Cooper v. D is tr ic t C ourt 
133 P.3d 692
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ALASKA STATE SENATE

S e n a t o r  F r e d  D y s o n

Date: March 18, 2011

To: Senator Hollis French, Chair
Senate Judiciary Committee

From: Senator Fred Dyson

Re: CS for SB 30 (JUD)

On February 28, 2011 CS SB 30 (STA) was heard and held in Senate Judiciary. Committee member 
comments indicated bill language may allow for defendants to misuse the return of property hearing process, and 
detract from the intention of the bill, to promote victim rights. Further, that use of the current definition in 
the law of crime victim would assist the Office of Victims’ Rights in their determinations of whether a crime 
victim is entitled to a return of property, and remain consistent with their current mission.

The CS before you was drafted in response to these concerns. Changes from CS SB 30 (STA) are as follows:

Title of Act
Line 2: delete [the owner]; insert a crime victim 

Section 1
p. 1 Line 6: delete [the owner]; insert A crime victim who is the owner

Line 9: delete [owner]; insert crime victim
Line 10: delete [owner]; insert crime victim 
Line 11: delete [owner]; insert crime victim 

p. 2 Line 2: delete [owner]; insert crime victim
Line 7: delete [owner]; insert crime victim
Line 8: delete [owner]; insert crime victim
Line 13: delete [an owner]; insert a crime victim
Line 14: delete [lines 14 — 24 of CS SB 30 (STA)]; insert property under this section. If the court 
orders the return of the property to the crime victim, the court shall impose conditions to ensure 
that the property is available for future court proceedings. If the court cannot assure the availability 
of the property, the court shall establish the chain of custody up to the date of the property return 
and the admissibility of the property at future court proceedings.
Line 19: insert (el In this section, “crime victim” has the meaning given to “victim” in AS 12.55.185. 

Section 2
p. 2 Line 25: delete [an owner]; insert a crime victim 

Line 25: delete [owner]; insert crime victim
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D u r in g  In te r im  (June-D ecem ber): 10928 E ag le R iv e r R oad , S u ite  238 •  E ag le R iver, A lask a  99577 •  (907) 694-6683 •  (907) 694-1015 (fax)

sena to r.fred .d y so n @ leg is .s ta te .ak .u s  •  w w w .a k re p u b lic a n s .o rg
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F IS C A L  N O T E

Analysis

S B  3 0  w o u l d  a d o p t  a  p r o c e d u r e  f o r  t h e  o w n e r  o f  p r o p e r t y  t o  r e q u e s t  t h e  O f f i c e  o f  V i c t i m s '  R i g h t s  t o  i n v e s t i g a t e  

w h e t h e r  p r o p e r t y  i n  t h e  c u s t o d y  o f  l a w  e n f o r c e m e n t  s h o u l d  b e  r e t u r n e d  t o  t h e m .  T h e  V i c t i m s '  A d v o c a t e  m a y ,  a f t e r  a n  

i n v e s t i g a t i o n ,  r e q u e s t  t h a t  a  h e a r i n g  a b o u t  t h e  p r o p e r t y  b e  h e l d .  T h i s  n o t e  i s  i n d e t e r m i n a t e  b e c a u s e  t h e  d e p a r t m e n t  

m a y  b e  r e q u i r e d  t o  r e p r e s e n t  l a w  e n f o r c e m e n t  a g e n c i e s  a t  t h e  h e a r i n g s  p r o p o s e d  i n  t h e  b i l l .  A t  t h i s  t i m e  w e  a r e  n o t  

s u r e  h o w  m a n y  o f  t h e s e  p r o c e e d i n g s  w i l l  o c c u r .  T h e  i s s u e s  r a i s e d  m a y  b e  c o m p l e x ,  p a r t i c u l a r l y  i f  d e f e n s e  c o u n s e l  

o p p o s e s  t h e  r e t u r n .

S T A T E  O F  A L A S K A  B IL L  N O . CSSB030(JUD) \D
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3/11/11

CS FOR SENATE BILL NO. 30( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SEVENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATORS DYSON, Kookesh, Menard, Meyer, Giessel

A BILL 

FOR AN ACT ENTITLED 

"An Act providing for the release of certain property in the custody of a law 

enforcement agency to the owner under certain conditions and relating to requests for 

that release by the office of victims' rights."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.36 is amended by adding a new section to read:

Sec. 12.36.070. Return of property by hearing, (a) The owner of property 

not belonging to a law enforcement agency that is in the custody of the agency under 

this chapter may request that the office of victims' rights request that the agency return 

the property to the owner. The request under this subsection shall be filed by the office 

of victims' rights on behalf of the owner after the office has conducted an investigation 

and has concluded that the owner is entitled to the return of the property under the 

factors listed in (c) of this section.

(b) Within 10 days after receipt of a request under (a) of this section and 

following reasonable notice to the prosecution, defense, and other interested parties,

-1-
New T e x t  U n d e r l in e d  [DELETED TEXT BRACKETED]

C S S B  30( )
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the agency shall request a hearing before the court to determine if the property shall be 

released to the owner. If the property is being held in connection with a criminal case, 

the hearing shall be before the court with jurisdiction of the criminal case. If no 

criminal case is pending regarding the property, the hearing shall be before a district or 

superior court where the property is located.

(c) After a hearing, the court may order the return of the property in the 

custody of a law enforcement agency to the owner if

(1) the owner by a preponderance of the evidence provides satisfactory 

proof of ownership; and

(2) the law enforcement agency fails to prove by a preponderance of 

the evidence that the agency or another interested party is authorized to retain 

possession of the property.

(d) The court may impose reasonable conditions on an owner claiming 

property under this section.

* Sec. 2. AS 24.65 is amended by adding a new section to read:

Sec. 24.65.115. Authority to request re tu rn  of property on behalf of 

certain persons, (a) Notwithstanding another provision of this chapter, the victims' 

advocate may file a request under AS 12.36.070 with a law enforcement agency for 

the return of property to an owner after having conducted an investigation and 

determining that the owner is entitled to the return of the property under the factors 

listed in AS 12.36.070(c). In fulfilling the requirements of this section, the victims' 

advocate may use any of the powers granted to the advocate under this chapter.

(b) In this section, "crime victim" includes any person who is the owner of 

property that

(1) is in the custody of a law enforcement agency in connection with a 

criminal case; and

(2) is not evidence of a crime of which the person has been charged, 

indicted, or presented.

C S S B  30 ( ) -2-
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Cindy Smith

From:
Sent:
To:
Subject:

Chuck Kopp
Thursday, March 03, 2011 1:32 PM 
Cindy Smith 
CS SB30

Follow Up Flag: 
Flag Status:

Follow up 
Flagged

Hi Cindy,

I just wanted to follow up with you on the "crime victim" definition for CS SB30.1 have been pondering a different 
definition that would not preclude those who have been charged with an offense. As noted, sometimes property seized 
may not be related to the offense under investigation, and unnecessarily seized. Sometimes law enforcement takes 
more than they need, as the exact nature and scope of the offense is still being determined. You could have a situation 
where a vehicle owner, whose car was used in a DUI injury accident, is charged with Reckless Endangerment for letting a 
drunk driver use their car, but that same owner may have also had significant personal property (tools, paperwork, 
computers, etc) in the vehicle that is not connected at all to the crime. Also, in a DV crime, at times it is fairly messy 
determining property claims. It seems we need to allow for those situations where a person is charged (or under 
suspicion) to still be able to at least ask for their property back and get the process going. People lose a lot of their 
rights/liberties just by virtue of being charged with a crime, particularly a DV crime. This bill kind of helps balance the 
loss of liberty that can occur in the pre-trial phase by giving those persons an opportunity to be heard (at least by OVR).

I welcome any suggestions you or Sen. French might have to refine this definition. Thanks so much.

Chuck

Chuck Kopp 
Chief of Staff
Office of Senator Fred Dyson 
Alaska State Capitol, Rm 121 
Ju n eau , AK 99801 
(907)465-2199 
(907)465-4587 fax 
(907)952-0189 cell

l



Sec. 12.36.070. Return of property by hearing, (a) A crime victim who 

is thexowner of property .that is in the custody of the agency underpins chapter 

may request that the office of victims' rights request that the agency return J:he 

property to the victim ̂  The request under this subsection shall be filed by the 

office  ̂of victims' rights on behalf of the victim T after the office has conducted an 

in vestigation ̂ nd has concluded that the victim js entitled to the return of the 

property after considering T ther factors listed in (c) of this section.

T (b) If the office of victims’ rights concludes, after an investigation, that the

law enforecement agency must return the property to the victim, it shallTfile an 

action in court to determine if the property may be returned to the victim. 

Reasonable notice shalj be given to the prosecution, defense, other potential 

owners, and other interested partiesjf the property is being held in connection 

with a criminal case* the hearing shall be before the court with jurisdiction of the 

criminal case. If nq criminal case is pending regarding the property, the hearing 

shall be before a district oqsuperior court where the property is located.

T(c) After a hearing, the court may order the return of the property in the 

T custody of a law enforcement agency to the owner if

T (1) the victim,, by a preponderance of the evidence provides satisfactory

T proof of ownership; and ^

T (2) the law enforcement agency fails to prove by a preponderance of
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ALASKA STATE SENATE

S e n a t o r  F r e d  D y s o n

Date: February 21, 2011

To: Senator Hollis French, Chair
Senate Judiciary Committe

From: Senator Fred Dyson
. < 7  1

Re: Committee Hearing Request for CS SB 30 (STA)

I respectfully request a committee hearing be scheduled for CS SB 30 (STA), “An Act providing for 
the release of certain property in the custody of a law enforcement agency to the owner under 
certain conditions and relating to requests for that release by the office of victims’ rights.”

Contact: Chuck Kopp, Staff to Senator Dyson, (907)465-6580

During Session (January - May): Alaska State Capitol •  Juneau, Alaska 99801 •  (800) 342-2199 •  (907) 465-2199 •  (907) 465-4587 (fax)
During Interim (June-December): 10928 Eagle River Road, Suite 238 •  Eagle River, Alaska 99577 •  (907) 694-6683 •  (907) 694-1015 (fax)

senator.fred.dyson^legis.state.ak.us •  vvvvw.akrepublicans.org



S e n a t o r  F r e d  D y s o n

CS SB 3 0  NOTES

1. Alaska Statutes - Title 12  Code of Criminal Procedure, Chapter 36 Disposition of Recovered or Seized 
Property, Sec. 20 Return of Property, provides the legal process for return of property.

2. 12.36.020(a) identifies those circumstances when a law enforcement agency may not return property 
to an owner.

3. 12.36.020(b) provides for the return of property to owners at the discretion of the prosecuting attorney 
where photographs are used as evidence in place of the property, stating the prosecuting attorney m ay  
release the property to the owner upon presentation of satisfactory proof of ownership.

4. 12.36.020(c) states that wrongfully taken or damaged property that is not properly photographed and 
authenticated under 12.45.086 Photographic evidence of property wrongfully taken or damaged, and 
used as evidence in a criminal or children's court proceeding, is to be returned to the owner within 60 
days after the final disposition of the case.

5. 12.36.020(c) is problematic for two reasons. First, it is the property owner who suffers unjustly if the 
property was not properly photographed and authenticated; and second, final disposition of the case 
may be protracted for a long period of time. The return of property to its rightful owner may be 
hindered by concerns of prosecution, defense, and/or other interested parties.

6. 12.45.086 Photographic evidence of property wrongfully taken or damaged, defines the process for 
admissibility of photographs as evidence in criminal and children's court proceedings. This section 
states that properly submitted photographs are to be regarded to the same extent as if the property 
itself was introduced as evidence. This sounds good, but in practice falls short of its intent.
12.45.086(c) seems to recognize this problem by singling out only the theft of commercial fishing gear 
as being property that shall be returned to the owner as soon as possible. Nearly all thefts of property 
from businesses should be returned to the rightful owners ASAP.

7. SB 30 (formerly SB 297) seeks to restore victims to a pre-offense condition by providing directly to the 
property owner the right of a court hearing to recover possession of the owner's property, and requiring 
that the law enforcement agency prove to the court that another parties' interest in the property 
overrides the owner's interest in having it returned. SB 297 was endorsed by the Alaska Peace Officers 
Association.

8. CS SB 30 (STA) provides that property owners must make a request for hearing through the Office of 
Victims' Rights (OVR) for two important purposes, 1) to vet the requests and determine if certain 
conditions are met in the law to allow for an owner claiming property to have a hearing, and 2) to keep 
the numbers of requests from becoming onerous to the Court and law enforcement agencies.

9. 12.36.090 Definitions of "law enforcement agency" includes the Office of District Attorney,
Department of Law, as this is a public agency having one of its principal functions being the 
enforcement of the criminal law.

10. CS SB 30 (STA) establishes that the term crime victim, as used in AS 24.65 Office of Victims' Rights, 
includes any person who is the owner of property that is in the custody of a law enforcement agency.

During Session (January - May): Alaska State Capitol •  Juneau, Alaska 99801 •  (800) 342-2199 •  (907) 465-2199 •  (907) 465-4587 (fax)
During Interim (June-December): 10928 Eagle River Road, Suite 238 •  Eagle River, Alaska 99577 •  (907) 694-6683 •  (907) 694-1015 (fax)

senator.fred.dyson@>legis.state.ak.us •  www.akrepublicans.org

http://www.akrepublicans.org


S e n a t o r  F r e d  D y s o n

Sponsor Statement 

CS SB 3 0  (STA) 

An Act providing for the release of property in the custody of a law enforcement 
agency to the owner under certain conditions and relating to requests for that release 

by the Office of Victims' Rights

CS SB 30 (STA) introduces within the Alaska Code of Criminal Procedure a process for victims of 
property crime to petition the court for relief in recovering their property held as evidence.

Too often victims of theft and robbery are victimized a second time by bureaucracy. This is particularly 
true in cases of property crimes where demonstrable loss occurs to the victim's person or business as a 
result of property being held for a protracted period of time by a law enforcement agency, usually at 
the direction of prosecution, defense counsel and/or other interested parties.

The law as currently written, provides discretionary authority to the prosecution for release of 
property, but does not clearly provide a right of hearing for a property owner to directly petition the 
court in those circumstances when property owners, prosecution and defense cannot come to 
agreement on return of property to the owner.

Victims of property theft often face the added burden of replacing stolen property. Small business 
owners who suffer property loss may face bankruptcy if the loss results in the inability to consummate 
a sale, continue their business operations, or the stolen property is uninsured or underinsured.

Property recovered by a law enforcement agency may be held as evidence for a protracted period of 
time. Property owners deserve protections in the law to ensure their property is held as evidence only 
as long as necessary for the prosecution and defense to physically retain the item, without jeopardizing 
the case.

CS SB 30 (STA) will provide property owners in the Alaska Code of Criminal Procedure, a clearly 
identifiable process to petition the court through the Office of Victims' Rights for the recovery of their 
property in those circumstances where they are otherwise not able to reach agreement with 
interested parties on the return of property.

Contact: Chuck Kopp, Staff to Senator Dyson (907)465-6580

During Session (January - May): Alaska State Capitol •  Juneau, Alaska 99801 •  (800) 342-2199 •  (907) 465-2199 •  (907) 465-4587 (fax)
During Interim (June-December): 10928 Eagle River Road, Suite 238 •  Eagle River, Alaska 99577 •  (907) 694-6683 •  (907) 694-1015 (fax)

senator.fred.dysonddegis.state.ak.us •  www.akrepublicans.org

http://www.akrepublicans.org


ALASKA STATE SENATE

S e n a t o r  F r e d  D y s o n

Date: February 21, 2011

To: Senator Hollis French, Chair
Senate Judiciary

From: Senator Fred

Re: CS for SB 30 (STA)

On February 3, 2011 SB 30 was heard and held in State Affairs. Committee member comments indicated a 
concern that SB 30 may inadvertendy open the door to a significant number of requests for hearing from 
property owners, and that some type of requirement or intermediary step be considered to prevent the 
hearings from becoming onerous to the Court system and law enforcement agencies.

A CS was drafted to address these concerns, and on February 17, 2011, CS SB 30 (STA) was submitted to 
Senate State Affairs and passed out the same date to Judiciary. The CS changes to SB 30 are as follows:

Section 1
1. Property owners must make a request for hearing through the Office of Victims’ Rights (OVR).
2. OVR will conduct an investigation into the request to make an initial determination if the owner is 

entitled to return of the property being claimed under the requirements of proposed 12.36.070(c): 
that the owner provides satisfactory proof of ownership, and the law enforcement agency is not able 
to show that the agency or another interested party is authorized to retain the property.

3. Once OVR makes such a determination, they will request on behalf of the owner that the agency 
return the property.

4. The court of jurisdiction is identified in cases involving a pending criminal case, and in situations 
where no criminal case is pending

5. Establishes the burden of proof to be a preponderance of the evidence, for both the property owner 
showing ownership and the law enforcement agency showing that they or another party are 
authorized to retain possession of the property.

Section 2
1. Establishes within Tide 24, Chapter 65 Office of Victims’ Rights, the authority for OVR to request a 

law enforcement agency for return of property on behalf of certain persons claiming property using 
any of the powers granted to OVR under this chapter

2. Establishes that the term crime victim, as used in this section, includes any person who is the owner of 
property that is in the custody of a law enforcement agency.

D u rin g  S essio n  (Jan u ary  - M ay): A lask a  S ta te  C ap ito l •  Ju n e a u , A laska  99801 •  (800) 342-2199 •  (907) 465-2199 •  (907) 465-4587 (fax)

D u rin g  In te r im  (June-D ecem ber): 10928 E ag le R iver R oad , S u ite  238 •  E ag le R iver, A laska  99577 •  (907) 694-6683 •  (907) 694-1015 (fax)

sen a to r.fre d .d y so n @ le g is .s ta te .a k .u s  •  w w w .a k re p u b lic a n s .o rg

mailto:senator.fred.dyson@legis.state.ak.us
http://www.akrepublicans.org


ALASKA ALA SH A STATE 
HBA HOEVSEBU8LDEISS ASSOCIATION

February 22, 2011

Senator Fred Dyson 
Alaska State Capitol 
Juneau, Alaska 99801-1182

Re: SB 30 in support

Senator

We write you in support of SB-30 (An Act providing for the release of property in the 
custody of a law enforcement agency to the owner under certain conditions)

We agree to the supporting of SB-30 as representatives of the ASHBA (Alaska State 
Home Building Association), with a membership of 700 plus professionals operating and 
working in the construction industry. The organization views this form of legislation as 
beneficial to those individuals, or companies that are violated through theft, or the court 
systems as a means to acquire their property, and be able to utilize while the situation is 
resolved through the legal process.

This legislation will benefit all parties living in the state of Alaska, and will surly be well 
received through its passing.

If you are in need of any members being available to telephonically testify’, or require any 
additional assistance please do not hesitate to ask.

Thank you for sponsoring SB-30

Dave Owens Alan Wilson Paul Michelsohn Jr.
President ASHBA Co-Chair ASHBA Co-Chair ASHBA

Legislative Committee Legislative Committee

8 3 0 1 S C H O O N  S T  <* S U IT E  2 0 0  * A N C H O R A G E . A L A S K A  * 9 9 5 1 8  
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A l a s k a  P e a c e  Of f ic e r s  A sso ciatio n

B u s i n e s s  M a n a g e r

Joseph Young 
Anchorage

B o a r d  o f  D i r e c t o r s  

O f f i c e r s

John Lucking, Jr.
APOA President 

Soldotna

Dan Frerich, Vice President 
Anchorage

Angella Long, Past President 
Wasilla

D i r e c t o r s

John Waldron, President 
Aleutian Islands Chapter 

Unalaska

Michele Logan, President 
Anchorage Chapter 

Anchorage

Kris Sell, President 
Capital City Chapter 
Juneau

Brad Johnson, President 
Farthest North Chapter 

Fairbanks

Howard Townsend, President 
First City Chapter 

Ketchikan

Kim Wannamaker, President 
Kenai Peninsula Chapter 

Kenai

Sam Edwards, President 
Mat-Su Chapter 
Wasilla

RO. Box 240106 Anchorage, Alaska 99524-0106 Phone (907) 277-0515 Fax (907) 272-5355

March 17, 2010

Senator Fred Dyson 
Alaska State Senate 
State Capitol 
Juneau AK 99801-1182

Dear Senator Dyson:

On behalf of the Alaska Peace Officers Association (APOA), I would like 
to thank you for introducing Senate Bill 297, an act providing for the 
release of property in the custody of a law enforcement agency to the 
owner under certain conditions.

The APOA Executive Board’s Legislative Committee recently reviewed 
this proposed legislation and decided to unanimously support this bill.

We thank you for addressing this issue. Please contact the APOA office 
in Anchorage at 277-0515, if there is anything our organization can do to 
assist in the passage of this bill.

John Lucking, Jr. 
State President

Thecla LaLonde, President 
Wrangell Chapter 

Wrangell



FISCAL NOTE

Identifier (file name): SB297-LAW -CRIM-03-15-10

ST A T E  O F  A L A S K A
2010  L E G IS L A T IV E  S E S S IO N CSSB 297(JUD)

Title
Dept. Affected;___________ Law

Fiscal Note Number: 1
Bill Version:
(S) Publish Date: 3/30/10

Sponsor
Requester

An A ct providing for the release of property in the custody of a law RDU  CRIMINAL
enforcem ent agency to the owner under certain conditions._______ Com ponent Crim inal Justice Litigation

Senator Dyson
Judiciary Com ponent Number 2202

E x p e n d i t u r e s / R e v e n u e s (T h o u s a n d s  of D ollars)

Note: Amounts do not include inflation unless otherwise noted below.

Appropriation
Required Information

OPERATING EXPENDITURES FY 2011 FY 2011 FY 2012 FY 2013 FY 2014 FY 2015 FY 2016
Personal Services 
T ravel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
M iscellaneous

TOTAL OPERATING *** *** *** *** *** *** ***

|CAPITAL EXPENDITURES

|CHANGEIN REVENUES ( ) I I I I  I I I I

FUND SOURCE (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other Interaqencv Receipts

TOTAL *** *** *** *** *** *** ***

Estimate of any current year (FY2010) cost: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
Th is  bill provides for a statutory am endm ent to disposition of recovered or seized property for return of property by hearing. 
Th is  note is indeterminate because the department m ay be required to represent law enforcement agencies at the hearings 
proposed in the bill. At this time we are not sure how many of these proceedings will occur. T h e  issues raised m ay be 
complex, particularly if defense counsel opposes the return.

Prepared by: Eileen Donahue, Division Operations Manager________________________________  Phone 465-5427
Division Adm inistrative Services_______   Date/Time 3/15/101 :00  PM

Approved by: Daniel S. Sullivan, Attorney_General__________________________________________  Date 3/15/2010
Department o f Law__________________________________________________________

(Revised 11/6/2009 OMB) P age 1 of 1



CS SB 3 0  (STA) W i tn e s s  List

Victor Kester, Director, Office of Victims Rights -  (907)272-2620
Les Syren, Attorney, Syren Law Offices, Anchorage -  (907)903-1022
Eric Derleth, Trial Attorney, Soldotna -  (907)262-9164
Dennis DeWitt, Alaska State Home Builders Association -  (907)586-2565



CS S en ate  Bill 30  (STA)

An Act providing for the release of property in the custody of a law enforcem ent 
agency to the ow ner under certain conditions and relating to requests for 

that release by the Office of Victim s' Rights

SENATE JUDICIARY COMMITTEE

Senator Hollis French, Chair 
Senator Bill W ielechow ski, V ice-Chair
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The Voice of Small Business*

Senator Fred Dyson 
Alaska State Senator 
State Capitol Building 
Juneau, Alaska 99801-1182

RE Senate Bill 30

Dear Senator Dyson,

On behalf of the National Federation of Independent Business/Alaska, I wish to express our 
support for Senate Bill 30. The National Federation of Independent Business is the largest small- 
business advocacy group in Alaska.

SB 30 would provide a mechanism for businesses that have had property stolen to gain 
assistance in recovering the items that are often critical to the continuation of a person’s 
business.

While often there is not a problem retrieving property from authorities that are prosecuting a 
case, there are times when small businesses find that they are not considered as important as 
other issues. SB 30 provides the person assistance from the office of victims' rights to help 
recover stolen property being held by a law enforcement agency.

While the problem of retrieving stolen property is not always a problem, small businesses have 
found themselves fighting the government who has bottomless resources. The legal cost and loss 
of business are a very heavy burden to small businesses.

We believe that CSSB 30 is a reasonable solution to a potentially devastating problem for small 
businesses.

Sincerely yours,

March 1, 2011

Dennis L. DeWitt 
Alaska State Director

National Federation o f Independent Business -  ALASKA 
P. O. Box 34761«Juneau, AK 99803-4761*907 723 6667* www.NFIB.com

http://www.NFIB.com

