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Sponsor Statement

Senate Bill 224 seeks to protect confidential information acquired by an agentofan employee’s

union in the course of providing that employee advocacy services relating to anticipated or

ongoing disciplinary proceedings. Without the expectation of confidentiality, union members
are hesitant to be fully forthcoming to their representative, severely hampering the union agent’s
ability to advise and represent the member and denying the employee the full and effective

advocacy to which she or he is entitled.

The bill provides exceptions to this privilege, including being ordered by the court to disclose

information concerning the commission ofa crime, or ifthe employee consents to the disclosure.

The bill also provides that where federal or state law preempts or conflicts with this act, the
federal or state law prevails to the extent ofthe preemption or conflict.
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Sectional Analysis

SB 224 Evidence Rules: Union/Employee Privilege

Section 1. This section amends Alaska Statute 09.25, adding a new section 09.25.405 that
provides that confidential communications between an employee and an employee representative
of an organization are privileged conversations when conducted in an advocacy setting in a
disciplinary matter and provides for the definition of “organization.”

Section 2. This section amends AS 23.40, adding a new section AS 23.40.065.

Subsection (a) provides that an individual cannot be compelled in any proceeding to disclose
information acquired from an employee represented by the individual if such information was
obtained in confidence by that individual in connection with providing advocacy services in
regards to disciplinary proceedings ofthe employee.

Subsection (b) provides exception to the privilege.

Subsection (c) provides that a conflict between federal or state law, this statute is preempted and

does not apply.

Subsection (d) defines “organization” and “proceeding.”

Section 3. This section declares an indirect court rule change.

Section 4. This section provides that Sections land 2 can only take effect upon a 2/3rds vote of
both houses ofthe Legislature for Section 3.
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SENATE BILL NO. 224
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-SEVENTH LEGISLATURE - SECOND SESSION
BY THE SENATE LABOR AND COMMERCE COMMITTEE

Introduced: 3/5/12
Referred: Labor and Commerce, Judiciary

A BILL
FOR AN ACT ENTITLED
"An Act making privileged certain communications between employees and employee
union representatives; and amending Rule 402 and Rule 501, Alaska Rules of

Evidence."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.25 is amended by adding a new section to article 3 to read:

Sec. 09.25.405. Privileged communication between employees and
employee advocates. Confidential communications between an employee and an
individual who represents the employee on behalf of an organization in connection
with the individual's providing advocacy services to the employee that are related to
anticipated or ongoing disciplinary proceedings are privileged as provided under
AS 23.40.065. In this section, "organization" has the meaning given in AS 23.40.065.

* Sec. 2. AS 23.40 is amended by adding a new section to article 1to read:

Sec.  23.40.065. Privileged communication between employees and

employee organizations, (a) An individual may not be compelled in a proceeding to

SB0224A SB 224
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disclose information the individual acquired from an employee while the individual
represented the employee on behalf of an organization, if the information was
communicated

(1) in confidence; and

(2) in connection with the individual's providing advocacy services to
the employee that are related to anticipated or ongoing disciplinary proceedings.

(b) Nothing in (a) of this section prohibits a person from disclosing
information

(1) to prevent a crime that would cause serious physical injury or death
or create a risk of imminent serious physical injury or death;

(2) in a civil or criminal proceeding against the organization;

(3) as required by the superior court following a hearing in camera,;

(4) when, after being fully informed regarding the nature and extent of
the privilege under this section, the employee waives the privilege in writing; or

(5) after the employee's death, on written consent by the employee's
personal representative.

(c) If aprovision of this section ispreempted by federal law or is in conflict
with a federal or state law in a particular situation, the provision does not apply to the
extent of the preemption or conflict.

(d) In this section,

(1) "organization™ means a labor or employee organization of any kind
in which employees participate and which exists for the primary purpose of dealing
with employers concerning grievances, labor disputes, wages, rates of pay, hours of
employment, and conditions ofemployment;

(2) "proceeding"” means

(A) a proceeding heard before a legislative, judicial,
administrative, or other governmental body or official authorized to hear
evidence under oath; or

an arbitration, hearing, or meeting that is part of a

30

31

/ grievance procedure conducted under a collective bargaining agreement.

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to

SB 224 SB0224A
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read:

INDIRECT COURT RULE CHANGE. AS 09.25.405, enacted by sec. 1 of this Act,
and AS 23.40.065, enacted by sec. 2 of this Act, have the effect of amending Rules 402 and
501, Alaska Rules of Evidence, by creating a new privilege preventing a person from being
compelled to testily or produce evidence in a court and precluding admissibility of certain
evidence in certain cases.

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to
read:

CONDITIONAL EFFECT. AS 09.25.405, enacted by sec. 1 of this Act, and
AS 23.40.065, enacted by sec. 2 of this Act, take effect only if sec. 3 of this Act receives the
two-thirds majority vote of each house required by art. 1V, sec. 15, Constitution ofthe State of

Alaska.

SB0224A -3- SB 224
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FISCAL NOTE

STATE OF ALASKA
2012 LEGISLATIVE SESSION

Identifier (file name) SB224-DOA-LR-3-7-12

Title Evidence Rules: Union/Employee Privilege

Sponsor
Requester

Expenditures/Revenues

Note: Amounts do not include inflation unless otherwise noted below.

FY13
Appropriation
Requested

OPERATING EXPENDITURES FY13
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants, Benefits
Miscellaneous
TOTAL OPERATING 0.0

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)
TOTAL 0.0

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY12) operating costs

(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY13) costs

(discuss reasons and fund source(s) in analysis section)

Senate Labor & Commerce
Senate Labor & Commerce

Included in
Governor’s
FY13
Request

FY13

0.0

0.0

Fy14

Bill Version SB 224
Fiscal Note Number 1
(S) Publish Date 3/23/12

Dept. Affected Administration

Appropriation

Allocation Labor Relations

OMB Component Number 58

(Thousands of Dollars)

Out-Year Cost Estimates

Centralized Administrative Services

FY15 FY16 FY17 FY18
0.0 0.0 0.0 0.0 0.0
(Thousands of Dollars)
0.0 0.0 0.0 0.0 0.0

(separate supplemental appropriation required)

(separate capital appropriation required)

Why this fiscal note differs from previous version (if initial version, please note as such)

Nicki Neal, Director
Personnel & Labor Relations

Prepared by

Division

Approved by
Department of Administration

RIS

John Cramer, Deputy Commissioner

Phone (907)465-4429
Date/Time 3/7/12 10:20 AM

Date 3/7/2012
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FISCAL NOTE #1

STATE OF ALASKA BILL NO. SB 224
2012 LEGISLATIVE SESSION

Analysis

SB 224 will have no fiscal impact on the Division of Labor Relations.
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FISCAL NOTE

STATE OF ALASKA
2012 LEGISLATIVE SESSION

Identifier (file name) SB224-LAW-CIV-03-28-12

Title An Act making privileged certain communications
between employees and employee union....

Sponsor Labor & Commerce

Requester (S) Judiciary

Expenditures/Revenues

Note: Amounts do not include inflation unless otherwise noted below.

Bill Version SB 224
Fiscal Note Number
() Publish Date

Dept. Affected Law
Appropriation Civil
Allocation Labor and State Affairs
OMB Component Number 2718

(Thousands of Dollars)

Included in
FY13 Governor's .
Appropriation Fy13 Out-Year Cost Estimates
Requested Request
OPERATING EXPENDITURES FY13 FY13 FY14 FY15 FY16 FY17 FY18
Personal Services
Travel
Services

Commodities
Capital Outlay
Grants, Benefits
Miscellaneous

TOTAL OPERATING 0.0 00
FUND SOURCE
10

Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)

1178 temp code (UGF)
TOTAL 0.0 00

POSITIONS

Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY12) operating costs
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY13) costs
(discuss reasons and fund source(s) in analysis section)

0.0 0.0 0.0 0.0

(Thousands of Dollars)

0.0 0.0 0.0 0.0

(separate supplemental appropriation required)

(separate capital appropriation required)

Why this fiscal note differs from previous version (if initial version, please note as such)

Prepared by Sheila Bugbee, Administrative Officer

Division Administrative Services

Approved by Michael C. Geraghty, Attorney General
Department of Law

RIS

Phone 465-3675
Date/Time 3/28/2012 8:30AM

Date 3/28/2012
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 224
2012 LEGISLATIVE SESSION

Analysis

Senate Bill 224 creates a new evidentiary privilege for communications between an employee and their union — a
union testimonial privilege. The privilege would apply to communications between a union member and the union
when those communications relate to disciplinary proceedings. Importantly, the privilege applies not only to union
grievance procedures but also to any subsequent civil court proceedings when the terminated union employee sues
the employer for wrongful termination. The union member holds the privilege indefinitely under the bill. Although a
zero fiscal note attaches to this bill, there are potential fiscal impacts to be considered, including whether this
privilege will make it more difficult for the State of Alaska and other employers to defend the interests of workplace
safety in wrongful termination cases. These concerns are currently before the Alaska Supreme Court in Peterson v.
State ofAlaska, Supreme Court No.:S-14233.
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FISCAL NOTE

STATE OF ALASKA Bill Version SB 224
2012 LEGISLATIVE SESSION Fiscal Note Number
(S) Publish Date 3/23/12

Identifier (file name) SB224-DOLWD-ALRA-3-16-12 _Dept. Affected Labor and Workforce Development

Title Evidence Rules: Union/Employee Privilege Appropriation Commissioner and Administrative Services
Allocation Alaska Labor Relations Agency

Sponsor Senate Labor and Commerce

Requester Senate Labor and Commerce OMB Component Number 1200

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
Included in
FY13 Governor's
Appropriation FY13
Requested Request
OPERATING EXPENDITURES FY13 FY13 FY14 FY15 FY16 FY17 FY18
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants, Benefits
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Out-Year Cost Estimates

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY12) operating costs 0.0 (separate supplemental appropriation required)
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY13) costs 0.0 (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)

Why this fiscal note differs from previous version (if initial version, please note as such)

Prepared by Mark Torgerson, Administrator/Hearing Examiner Phone 907-269-4895
Division Alaska Labor Relations Agency Date/Time 3/16/12 12:00 PM
Approved by Click Bishop, Commissioner Date 3/16/2012

Department of Labor and Workforce Development
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FISCAL NOTE #2

STATE OF ALASKA BILL NO. SB 224
2012 LEGISLATIVE SESSION

Analysis

This bill provides that confidential communications between an employee and a person who represents the employee on behalf of
an organization related to disciplinary proceedings are privileged under AS 23.40.065.

The bill also provides that a person who represents an employee and obtains information from the employee in confidence and that
is related to disciplinary proceedings may not be compelled to disclose the information in a proceeding held to take evidence under
oath or an arbitration, hearing, or meeting, unless (1) to prevent crime that would cause serious injury or death; (2) in a civil or
criminal proceeding against the organization; (3) as ordered in an in camera proceeding in superior court; (4) when the employee
knowingly waives the privilege; and (5) after the employee's death, with consent from the employee's personal representative.

There is no fiscal impact anticipated to the department as a result of this legislation.

(Raissd V72012 OB Page 2 of 2



Alaska State Legislature

Senator Hollis French, Chair Committee Members:
State Capitol, Room 417 n Senator Bill Wielechowski
Juneau, Alaska 99801 Senator Lesil McGuire
Phone: (907) 465-3892 Senator Joe Paskvan

Fax: (907) 465-6595 Senator John Coghill

Senate Judiciary Com m ittee

MEMORANDUM

Explanation of Changes SB 224 Evidence Rules: Union/Employee Privilege
1. The word “individual was replaced with the word “advocate” which is then a
defined term in Section 2(d).
2. In Section 2 (b), the following changes were made:

The provisions of (1) and (2) were changed to more closely track the language
of similar provisions in existing privileges under Court Rules.

Provision (3) was added to clarify that no privilege exists for matters of
workplace safety.
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CS FOR SENATE BILL NO. 224(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-SEVENTH LEGISLATURE - SECOND SESSION
BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE

A BILL
FOR AN ACT ENTITLED
"An Act making privileged certain communications between employees and employee
union representatives; and amending Rule 402 and Rule 501, Alaska Rules of

Evidence."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.25 is amended by adding a new section to article 3 to read:
Sec. 09.25.405. Privileged communication between employees and
employee advocates. Confidential communications between an employee and an
advocate who represents the employee on behalfofan organization in connection with

an employee disciplinary proceeding are privileged as provided under AS 23.40.065.
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In this section, "advocate," "organization," and "proceeding" have the meanings given
in AS 23.40.065.
*Sec. 2. AS 23.40 is amended by adding a new section to article 1to read:
Sec. 23.40.065. Privileged communication between employees and

employee organizations, (a) An advocate may not be compelled in a proceeding to

-1- CSSB 224(JUD)
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disclose information the advocate acquired from an employee while the advocate
represented the employee on behalf of an organization, if the information was
communicated

(1) in confidence; and

(2) in connection with the advocate's providing advocacy services to
the employee that are related to disciplinary proceedings.

(b)Nothing in (a) of this section prohibits an advocate from disclosing
information

(1) that an advocate receives from an employee to whom the advocate
provides advocacy services, on behalf of an organization, if the advocate's services
were sought, obtained, or used to enable or aid the employee in committing or
planning to commit acts or omissions that the employee knew or reasonably should
have known constitute fraud or a crime;

(2) in a proceeding concerning an alleged breach of either the
organization's legal duty to the employee or the employee's legal duty to the
organization;

(3) to prevent physical injury or death in a workplace;

(4) as required by the superior court following a hearing in camera;

(5) when, after being fully informed regarding the nature and extent of
the privilege under this section, the employee waives the privilege; or

(6) after the employee's death, on written consent by the employee's
personal representative.

(c) If a provision of this section is preempted by federal law or is in conflict
with a federal or state law in a particular situation, the provision does not apply to the
extent of the preemption or conflict.

(d) In this section,

(1) "advocate" means an individual who represents an employee on
behalf of an organization in connection with a proceeding that is related to employee
discipline;

(2) "organization" means a labor or employee organization of any kind

in which employees participate and which exists for the primary purpose of dealing

CSSB 224(JUD) -2-
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with employers concerning grievances, labor disputes, wages, rates of pay, hours of
employment, and conditions of employment;
(3) "proceeding™ means
(A) a proceeding heard before a |legislative, judicial,
administrative, or other governmental body or official authorized to hear
evidence under oath; or
(B) an arbitration, hearing, or meeting that is part of a
grievance procedure conducted under a collective bargaining agreement.
* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to
read:

INDIRECT COURT RULE CHANGE. AS 09.25.405, enacted by sec. 1 of this Act,
and AS 23.40.065, enacted by sec. 2 of this Act, have the effect of amending Rules 402 and
501, Alaska Rules of Evidence, by creating a new privilege preventing a person from being
compelled to testify or produce evidence in a court and precluding admissibility of certain
evidence in certain cases.

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to
read:

CONDITIONAL EFFECT. AS 09.25.405, enacted by sec. 1 of this Act, and
AS 23.40.065, enacted by sec. 2 of this Act, take effect only if sec. 3 of this Act receives the
two-thirds majority vote of each house required by art. IV, sec. 15, Constitution of the State of

Alaska.

-3- CSSB 224(JUD)
New Text Underlined [DELETED TEXT BRACKETED]



10
11
12
13
14

WORK DRAFT WORK DRAFT WORK DRAFT

27-L.S1427\M
Wayne
4/5/12

CS FOR SENATE BILL NO. 224(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-SEVENTH LEGISLATURE - SECOND SESSION
BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE

ABILL
FOR AN ACT ENTITLED
"An Act making privileged certain communications between employees and employee
union representatives; and amending Rule 402 and Rule 501, Alaska Rules of

Evidence."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.25 is amended by adding a new section to article 3 to read:

Sec. 09.25.405. Privileged communication between employees and
employee advocates. Confidential communications between an employee and an
advocate who represents the employee on behalfofan organization in connection with
an employee disciplinary proceeding are privileged as provided under AS 23.40.065.
In this section, "advocate," "organization," and "proceeding” have the meanings given

in AS 23.40.065.
* Sec. 2. AS 23.40 is amended by adding a new section to article 1to read:
Sec. 23.40.065. Privileged communication between employees and

employee organizations, (a) An advocate may not be compelled in a proceeding to

-1- CSSB 224(JUD)
New Text Underlined [DELETED TEXT BRACKETED)]



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

WORK DRAFT WORK DRAFT 27-LS1427\M

disclose information the advocate acquired from an employee while the advocate
represented the employee on behalf of an organization, if the information was
communicated

(1) in confidence; and

(2) in connection with the advocate's providing advocacy services to
the employee that are related to disciplinary proceedings.

(b)Nothing in (a) of this section prohibits an advocate from disclosing
information

(1) that an advocate receives from an employee to whom the advocate
provides advocacy services, on behalf of an organization, if the advocate's services
were sought, obtained, or used to enable or aid the employee in committing or
planning to commit acts or omissions that the employee knew or reasonably should
have known constitute fraud or a crime;

(2) in a proceeding concerning an alleged breach of either the
organization's legal duty to the employee or the employee's legal duty to the
organization;

(3) to prevent physical injury or death in a workplace;

(4) asrequired by the superior court following a hearing in camera;

(5) when, after being fully informed regarding the nature and extent of
the privilege under this section, the employee waives the privilege; or

(6) after the employee's death, on written consent by the employee's
personal representative.

(c) If a provision of this section is preempted by federal law or is in conflict
with a federal or state law in a particular situation, the provision does not apply to the
extent of the preemption or conflict.

(d) In this section,

(1) "advocate" means an individual who represents an employee on
behalf of an organization in connection with a proceeding that is related to employee
discipline;

(2) "organization" means a labor or employee organization of any kind

in which employees participate and which exists for the primary purpose of dealing

CSSB 224(JUD) -2-

New Text Underlined [DELETED TEXT BRACKETED]



10
11
12
13
14
15
16
17
18
19
20

21

WORK DRAFT WORK DRAFT 27-LS1427\M

with employers concerning grievances, labor disputes, wages, rates of pay, hours of
employment, and conditions ofemployment;
(3) "proceeding" means
(A) a proceeding heard before a legislative, judicial,
administrative, or other governmental body or official authorized to hear
evidence under oath; or
(B) an arbitration, hearing, or meeting that is part of a
grievance procedure conducted under a collective bargaining agreement.
* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to
read:

INDIRECT COURT RULE CHANGE. AS 09.25.405, enacted by sec. 1 of this Act,
and AS 23.40.065, enacted by sec. 2 of this Act, have the effect of amending Rules 402 and
501, Alaska Rules of Evidence, by creating a new privilege preventing a person from being
compelled to testify or produce evidence in a court and precluding admissibility of certain
evidence in certain cases.

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to
read:

CONDITIONAL EFFECT. AS 09.25.405, enacted by sec. 1 of this Act, and
AS 23.40.065, enacted by sec. 2 of this Act, take effect only if sec. 3 of this Act receives the
two-thirds majority vote of each house required by art. IV, sec. 15, Constitution of the State of

Alaska.
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Alaska State Legislature

Senator Hollis French, Chair Committee Members:
State Capitol, Room 417 Senator Bill Wielechowski
Juneau, Alaska 99801 Senator Lesil McGuire
Phone: (907) 465-3892 Senator Joe Paskvan

Fax: (907) 465-6595 Senator John Coghill

Senate Judiciary C om m itte e

MEMORANDUM

Date: April 4, 2012
TO: Leg Legal
FROM: Cindy Smith

RE: CS for SB 224 LS-1427

Please provide aJudiciary CS for SB 224, with the following changes:

Replace the term “individual’” with the word “advocate” wherever it appears
throughout the bill.

In Section 1, delete the words “the individual’s providing advocacy” and delete the
words “anticipated or ongoing”.

In Section 2, delete the words “anticipated or ongoing” on page 2 at line 6.

Delete language in (1) and replace (1) with “furtherance of crime or fraud” language
modelled on the lawyer’s privilege Court Rule language, attached.

Delete language in (2) and replace with “breach of duty” provision modeled on
attorney privilege attached.



Add a new provision under (b) that makes an exception when it is necessary to

ensure workplace or public safety, or to fulfill any mandatory reporting requirements
or other disclosures required by law.

In item (4) delete the words “in writing”

Add definition for “advocate” as follows: “an individual who represents the

employee on behalf of an organization in connection with disciplinary proceedings
under AS 23.40.065.
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SENATE BILL NO. 224
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-SEVENTH LEGISLATURE - SECOND SESSION
BY THE SENATE LABOR AND COMMERCE COMMITTEE

Introduced: 3/5/12
Referred: Labor and Commerce, Judiciary

A BILL
FOR AN ACT ENTITLED
1 "An Act making privileged certain communications between employees and employee
2 union representatives; and amending Rule 402 and Rule 501, Alaska Rules of

3 Evidence."

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5 * Section 1. AS 09.25 is amended by adding a new section to article 3 to read:

6 Sec. 09.25.405. Privileged communication between employees and

7 employee advocates. Confidential communications between an employee and an

judmiutf'who represents the employee on behalf of an organization in connection

O TP with the-jndividual’s providing advocacy-services to the employee that are related to

10 - anticipated or-ongoing disciplinary proceedings are privileged as provided under

11 AS 23.40.065. In this section, "organization" has the meaning given in AS 23.40.065.

12 * Sec. 2. AS 23.40 is amended by adding a new section to article 1to read:

13 Sec.  23.40.065. Privileged communication between employees and

14 employee organizations, (a) An.individual may not be compelled in a proceeding to

SB0224A -1- SB 224
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disclose information the individual acquired from an employee while the individual
represented the employee on behalf of an organization, if the information was
communicated

(1) in confidence; and , u.. (O

W rv-c. 4 -

(2) -in-eeftneetioiwvkh the individual's providing advocacy services to
the employee that are related to-anticipated or ongoing disciplinary proceedings.

(b) Nothing in (a) of this section prohibits a person from disclosing
information® 7 A’ n A

(1) to preventa crime that would cause serious physical injury or death
or create a risk of imminent serious physical injury or death; ”

(2) in a civil or criminal proceeding against the organization; act-

(3) as required by the superior court following a hearing in camera;

(4) when, after being fully informed regarding the nature and extent of
the privilege under this section, the employee waives the privilege itcwritisg; or

(5) after the employee's death, on written consent by the employee's
personal representative.

(c) If a provision of this section is preempted by federal law or is in conflict
with a federal or state law in a particular situation, the provision does not apply to the
extent of the preemption or conflict.

(d) In this section,

(1) "organization™ means a labor or employee organization of any kind
in which employees participate and which exists for the primary purpose of dealing
with employers concerning grievances, labor disputes, wages, rates of pay, hours of
employment, and conditions of employment;

(2) "proceeding" means

(A) a proceeding heard before a legislative, judicial,
administrative, or other governmental body or official authorized to hear
evidence under oath; or

(B) an arbitration, hearing, or meeting that is part of a
grievance procedure conducted under a collective bargaining agreement.

Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to

2- SB0224A
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read:

INDIRECT COURT RULE CHANGE. AS 09.25.405, enacted by sec. 1 of this Act,
and AS 23.40.065, enacted by sec. 2 of this Act, have the effect of amending Rules 402 and
501, Alaska Rules of Evidence, by creating a new privilege preventing a person from being
compelled to testify or produce evidence in a court and precluding admissibility of certain
evidence in certain cases.

* Sec.4. The uncodified law of the State of Alaska is amended by adding a new section to
read:

CONDITIONAL EFFECT. AS 09.25.405, enacted by sec. 1 of this Act, and
AS 23.40.065, enacted by sec. 2 of this Act, take effect only if sec. 3 of this Act receives the
two-thirds majority vote of each house required by art. 1V, sec. 15, Constitution of the State of

Alaska.
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Cind”Smith

From: Ptacin, John M (LAW) <john.ptacin@alaska.gov>

Sent: Monday, March 26, 2012 11:40 AM

To: Cindy Smith

Subject: FW: SB 224/HB 327 (Evidence Rules: Union Employee Privilege) - Alaska Supreme Court
brief

Attachments: Brief of Appellee State of Alaska.pdf; Appendix to Brief of Appellee State of Alaska.pdf

Importance: High

Hi Cindy,

Here is a copy of the state's brief. The Alaska Supreme Court heard argument on Feb. 28th, 2011. If you need any other
briefing, or have any follow up questions, just let me know. |will be in person to testify on Friday (SB 224).

John

John M. Ptacin

Assistant Attorney General-Labor and State Affairs Section
1031 W. 4th Avenue, Suite 200

Anchorage, AK 99501

(Tel) 907-269-5073

(Fax) 907-258-4978

CONFIDENTIALITY NOTICE: This communication with its content and any attachments may contain confidential
and/or legally privileged information. It is solely for the use of the intended recipient(s). Unauthorized interception,
review, use, or disclosure is prohibited and may violate applicable laws including the Electronic Communications Privacy
Act. Ifyou are not the intended recipient, please contact the sender and destroy all copies of the communication.
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Rule 501. Privileges Recognized Only as Provided.

Except as otherwise provided by the Constitution of the United States or of
this state, by enactments of the Alaska Legislature, or bytheseor other

rules promulgated by the Alaska Supreme Court, no person, organization, or
entity has a privilege to:

(1) refuse to be a witness; or
(2) refuse to disclose any matter; or
(3) refuse to produce any object or writing; or

(4) prevent another from being a witness or disclosing any matter or
producing any object or writing.

(Added by SCO 364 effective August 1, 1979)

Return to top

Rule 502. Required Reports Privileged by Statute.

A person, corporation, association, or other organization or entity, either
public or private, making a return or report required by law to be made has a
privilege to refuse to disclose and to prevent any other person from
disclosing the return or report, if the law requiring it to be made so provides.
A public officer of an agency to whom a return or report is required by law to
be made has a privilege to refuse to disclose the return or report if the law
requiring it to be made so provides. No privilege exists under this rule in
actions involving perjury, false statements, fraud in the return or report, or
other failure to comply with the law in question.

(Added by SCO 364 effective August 1, 1979)

Return to top

Rule 503. Lawyer-Client Privilege,

(a) Definitions. As used in this rule:

http://courts.alaska.gov/ev.htm 4/2/2012
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(1) A client is a person, public officer, or corporation, association, or other
organization or entity, either public or private, who is rendered professional
legal services by a lawyer, or who consults a lawyer with a view to obtaining
professional legal services.

(2) A representative of the client is one having authority to obtain
professional legal services and to act on advice rendered pursuant thereto,
on behalf of the client.

(3) A lawyer is a person authorized, or reasonably believed by the client to
be authorized, to practice law in any state or nation.

(4) A representative of the lawyer is one employed to assist the lawyer in the
rendition of professional legal services.

(5) A communication is confidential if not intended to be disclosed to third
persons other than those to whom disclosure is in furtherance of the
rendition of professional legal services to the client or those reasonably
necessary for the transmission of the communication.

(b) General Rule of Privilege. A client has a privilege to refuse to disclose
and to prevent any other person from disclosing confidential
communications made for the purpose of facilitating the rendition of
professional legal services to the client, (1) between the client or the client's
representative and the client's lawyer or the lawyer's representative, or (2)
between the client's lawyer and the lawyer's representative, or (3) by the
client or the client's lawyer to a lawyer representing another in a matter of
common interest, or (4) between representatives of the client or between the
client and a representative of the client, or (5) between lawyers representing
the client.

(c) Who May Claim the Privilege. The privilege may be claimed by the
client, the client's guardian or conservator, the personal representative of a
deceased client, or the successor, trustee, or similar representative of a
corporation, association, or other organization, whether or not in existence.
The person who was the lawyer at the time of the communication may claim
the privilege but only on behalf of the client. The authority to do so is
presumed in the absence of evidence to the contrary.

(d) Exceptions. There is no privilege under this rule:

http://courts.alaska.gov/ev.htm 4/2/2012
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(1) Furtherance of Crime or Fraud. If the services of the lawyer were sought,
obtained or used to enable or aid anyone to commit or plan to commit what
the client knew or reasonably should have known to be a crime or fraud; or

(2) Claimants Through Same Deceased Client. As to a communication
relevant to an issue between parties who claim through the same deceased
client, regardless of whether the claims are by testate or intestate
succession or by inter vivos transaction; or

(3) Breach of Duty by Lawyer or Client. As to a communication relevant to
an issue of breach of duty by the lawyer to the client or by the client to the
lawyer; or

(4) Document Attested by Lawyer. As to a communication relevant to an
Issue concerning an attested document to which the lawyer is an attesting
witness; or

(5) Joint Clients. As to a communication relevant to a matter of common
interest between two or more clients if the communication was made by any
of them to a lawyer retained or consulted in common, when offered in an
action between any of the clients.

(Added by SCO 364 effective August 1, 1979; amended by SCO 1153
effective July 15, 1994; and by SCO 1522 effective October 15, 2003)

Return to top

Rule 504. Physician and Psychotherapist-Patient Privilege.
(a) Definitions. As used in this rule:

(1) A patient is a person who consults or is examined or interviewed by a
physician or psychotherapist.

(2) A physician is a person authorized to practice medicine in any state or
nation, or reasonably believed by the patient so to be.

(3) [Effective March 1,1999.] A psychotherapist is (A) a person authorized
to practice medicine in any state or nation, or reasonably believed by the
patient to be so, while engaged in the diagnosis or treatment of a mental or
emotional condition, including alcohol or drug addiction, (B) a person

http://courts.alaska.gov/ev.htm 4/2/2012


http://courts.alaska.gov/ev.htm

Alaska Rules of Evidence Page 22 of 60

licensed or certified as a psychologist or psychological examiner under the
laws of any state or nation or reasonably believed by the patient so to be,
while similarly engaged, [OR] (C) a person licensed as a marital or family
therapist under the laws of a state or nation or reasonably believed by the
patient so to be, while similarly engaged, or (D) a person licensed as a
professional counselor under the laws of a state or nation, or reasonably
believed by the patient so to be, while similarly engaged.

(4) A communication is confidential if not intended to be disclosed to third
persons other than those present to further the interest of the patient in the
consultation, examination, or interview, or persons reasonably necessary for
the transmission of the communication, or persons who are participating in
the diagnosis and treatment under the direction of the physician or
psychotherapist, including members of the patient's family.

(b) General Rule of Privilege. A patient has a privilege to refuse to disclose
and to prevent any other person from disclosing confidential
communications made for the purpose of diagnosis or treatment of the
patient's physical, mental or emotional conditions, including alcohol or drug
addiction, between or among the patient, the patient's physician or
psychotherapist, or persons who are participating in the diagnosis or
treatment under the direction of the physician or psychotherapist, including
members of the patient's family.

(c) Who May Claim the Privilege. The privilege may be claimed by the
patient, by the patient's guardian, guardian ad litem or conservator, or by the
personal representative of a deceased patient. The person who was the
physician or psychotherapist at the time of the communication is presumed
to have authority to claim the privilege but only on behalf of the patient.

(d) Exceptions. There is no privilege under this rule:

(1) Condition on Element of Claim or Defense. As to communications
relevant to the physical, mental or emotional condition of the patient in any
proceeding in which the condition of the patient is an element of the claim or
defense of the patient, of any party claiming through or under the patient, of
any person raising the patient's condition as an element of that person's own
case, or of any person claiming as a beneficiary of the patient through a
contract to which the patient is or was a party; or after the patient's death, in
any proceeding in which any party puts the condition in issue.
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(2) Crime or Fraud. Ifthe services of the physician or psychotherapist were
sought, obtained or used to enable or aid anyone to commit or plan a crime
or fraud or to escape detection or apprehension after the commission of a
crime or a fraud.

(3) Breach of Duty Arising Out of Physician-Patient Relationship. As to a
communication relevant to an issue of breach, by the physician, or by the
psychotherapist, or by the patient, of a duty arising out of the physician-
patient or psychotherapist-patient relationship.

(4) Proceedings for Hospitalization. For communications relevant to an issue
in proceedings to hospitalize the patient for physical, mental or emotional
iliness, if the physician or psychotherapist, in the course of diagnosis or
treatment, has determined that the patient is in need of hospitalization.

(5) Required Report. As to information that the physician or psychotherapist
or the patient is required to report to a public employee, or as to information
required to be recorded in a public office, if such report or record is open to
public inspection, or as to information or matters contained in or reasonably
raised by a report submitted under AS 08.64.336, other than information that
would establish the identity of a patient, unless the court finds that it is
necessary to admit the identifying information in order to serve the interests
of justice.

(6) Examination by Order of Judge. As to communications made in the
course of an examination ordered by the court of the physical, mental or
emotional condition of the patient, with respect to the particular purpose for
which the examination is ordered unless the judge orders otherwise. This
exception does not apply where the examination is by order of the court
upon the request of the lawyer for the defendant in a criminal proceeding in
order to provide the lawyer with information needed so that the lawyer may
advise the defendant whether to enter a plea based on insanity or to present
a defense based on the defendant's mental or emotional condition.

(7) Criminal Proceeding. For physician-patient communications in a criminal
proceeding. This exception does not apply to the psychotherapist-patient
privilege.

(Added by SCO 345 effective August 1, 1979; amended by SCO 850
effective January 15, 1988; by SCO 1108 effective January 15, 1993; by
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SCO 1153 effective July 15, 1994; by SCO 1337 effective March 1, 1999;
and by SCO 1522 effective October 15, 2003)

Note: SCO 1108 incorporated changes in Evidence Rule 504(a)(3) made by
the legislature in ch. 129 § 12 SLA 1992. This legislation added the
language in subparagraph (a)(3), "or (C) a person licensed as a marital or
family therapist under the laws of a state or nation or reasonably believed by
the patient so to be, while similarly engaged."

SCO 1108 was entered for the sole reason that the legislature has
mandated the above amendment. If ch. 129 § 12 SLA 1992 is invalidated by
a court of competent jurisdiction, SCO 1108 shall be considered
automatically rescinded.

Note to SCO 1337: Evidence Rule 504(a)(3) was amended by 8 5 ch. 75
SLA 1998 to expand the definition of "psychotherapist” to include licensed
professional counselors. Section 1 of this order is adopted for the sole
reason that the legislature has mandated the amendment.

Return to top

Rule 505. Husband-Wife Privileges.
(@) Spousal Immunity.

(1) General Rule. A husband shall not be examined for or against his wife,
without his consent, nor a wife for or against her husband, without her
consent.

(2) Exceptions. There is no privilege under this subdivision:

(A) In a civil proceeding brought by or on behalf of one spouse against the
other spouse; or

(B) In a proceeding to commit or otherwise place a spouse, the property of a
spouse or both the spouse and the property of the spouse under the control
of another because of the alleged mental or physical condition of the
spouse; or

(C) In a proceeding brought by or on behalf of a spouse to establish the
spouse's competence or
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(D) In a proceeding in which one spouse is charged with:

() A crime against the person or the property of the other spouse or of a
child of either, whether such crime was committed before or during
marriage.

(i) Bigamy, incest, adultery, pimping, or prostitution.

(i) A crime related to abandonment of a child or nonsupport of a spouse or
child.

(iv) A crime prior to the marriage.
(v) A crime involving domestic violence as defined in AS 18.66.990.
(E) In a proceeding involving custody of a child.

(F) Evidence derived from or related to a business relationship involving the
spouses.

(b) Confidential Marital Communications.

(1) General Rule. Neither during the marriage nor afterwards shall either

spouse be examined as to any confidential communications made by one
spouse to the other during the marriage, without the consent of the other

spouse.

(2) Exceptions. There is no privilege under this subdivision:
(A) If any of the exceptions under subdivision (a) (2) of this rule apply; or

(B) If the communication was made, in whole or in part, to enable or aid
anyone to commit or plan to commit a crime or a fraud; or

(C) In a proceeding between a surviving spouse and a person who claims
through the deceased spouse, regardless of whether such claim is by
testate or intestate succession or by inter vivos transaction; or

(D) In a criminal proceeding in which the communication is offered in
evidence by a defendant who is one of the spouses between whom the
communication was made; or
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(E) In a proceeding under the Rules of Children's Procedure; or

(F) If the communication was primarily related to and made in the context of
a business relationship involving both spouses or the spouses and third
parties.

(Added by SCO 364 effective August 1, 1979; amended by SCO 823
effective August 1, 1987; by SCO 1269 effective July 15, 1997; and by SCO
1522 effective October 15, 2003)

Note to SCO 1269: Evidence Rule 505(a) was amended by § 70 ch. 64 SLA
1996. Section 13 of this order is adopted for the sole reason that the
legislature has mandated the amendment.

Return to top

Rule 506. Communications to Clergymen.
(a) Definitions. As used in this rule:

(1) A member of the clergy is a minister, priest, rabbi, or other similar
functionary of a religious organization, or an individual reasonably believed
so to be by the person consulting the individual.

(2) A communication is confidential if made privately and not intended for
further disclosure except to other persons present in furtherance of the
purpose of the communication.

(b) General Rule of Privilege. A person has a privilege to refuse to disclose
and to prevent another from disclosing a confidential communication by the
person to a member of the clergy in that individual's professional character
as spiritual adviser.

(c) Who May Claim the Privilege. The privilege may be claimed by the
person, by the person's guardian or conservator, or by the person's personal
representative if the person is deceased. The member of the clergy may
claim the privilege on behalf of the person. The authority so to do is
presumed in the absence of evidence to the contrary.
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(Added by SCO 364 effective August 1, 1979; amended by SCO 1153
effective July 15, 1994)

Return to top

Rule 507. Political Vote.

Every person has a privilege to refuse to disclose the tenor of the person's
vote at a political election conducted by secret ballot unless the vote was
cast illegally.

(Added by SCO 364 effective August 1, 1979; amended by SCO 1522
effective October 15, 2003)

Return to top

Rule 508. Trade Secrets.

A person has a privilege, which may be claimed by the person or the
person's agent or employee, to refuse to disclose and to prevent other
persons from disclosing a trade secret owned by the person, if the
allowance of the privilege will not tend to conceal fraud or otherwise work
injustice. When disclosure is directed, the judge shall take such protective
measures as the interests of the holder of the privilege and of the parties
and the furtherance ofjustice may require.

(Added by SCO 364 effective August 1, 1979; amended by SCO 1153
effective July 15, 1994)

Return to top

Rule 509. Identity of Informer.

(@) Rule of Privilege. The United States, the State of Alaska and sister
states have a privilege to refuse to disclose the identity of a person who has
furnished information relating to or assisting in an investigation of a possible
violation of law to a law enforcement officer or member of a legislative
committee or its staff conducting an investigation.
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(b) Who May Claim. The privilege may be claimed by an appropriate
representative of the public entity to which the information was furnished by
the informer.

(c) Exceptions.

(1) Voluntary Disclosure - Informer a Witness. No privilege exists under this
rule if the identity of the informer or the informer's interest in the subject
matter of the communication has been disclosed to those who would have
cause to resent the communication by a holder of the privilege or by the
informer's own action, or if the informer appears as a witness for the
prosecution.

(2) Testimony on Merits.

(i) If a party claims that a government informer may be able to give
testimony necessary to a fair determination of the issue of guilt, innocence,
credibility of a witness testifying on the merits, or punishment in a criminal
case, or of a material issue on the merits in a civil case to which the state is
a party, and if the government invokes the privilege, the party shall be given
an opportunity to show that the party's claim is valid. The judge shall hear all
evidence presented by the party and the government, and both sides shall
be permitted to be present with counsel during the presentation of evidence,
subject to subdivision (c) (2) (ii) of this rule.

(i) If the government requests an opportunity to submit to the court, by
affidavit or testimony or otherwise, evidence concerning the information
possessed by an informant, which submission might tend to reveal the
informant's identity, the judge shall permit the government to make its
submission without disclosure to the other party. Neither the attorney for the
government, nor the other party or the other party's attorney may be present
when the judge is examining the in camera submission. Although the
submission generally will consist of affidavits, the judge may direct that
witnesses appear before the judge, without the government or the other
party present, to give testimony.

(i) If the judge finds that there is a reasonable possibility that the informant
can give the testimony sought, and if the government elects not to disclose
the informant's identity, the judge shall, either on motion of a party or sua
sponte, dismiss criminal charges to which the testimony would relate if the
informant's testimony is material to guilt or innocence. In criminal
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proceedings in which the informant's testimony is not material to guilt or
innocence and in civil proceedings the judge may make any order that
justice requires.

(iv) Evidence submitted to the judge shall be sealed and preserved to be
made available to the appellate court in the event of an appeal, and the
contents shall not otherwise be revealed without consent of the government.

(3) Legality of Obtaining Evidence.

(i) When a defendant challenges the legality of the means by which
evidence was obtained by the prosecution and the prosecution relies upon
information supplied by an informer to support its claim of legality, if the
judge is not satisfied that the information was received from an informer
reasonably believed to be reliable or credible the judge may require the
identity of the informer to be disclosed. In determining whether or not to
require disclosure, the judge shall hear any evidence offered by the parties
and both the defendant and the government shall have the right to be
represented by counsel.

(i) If the judge determines that disclosure of the informant's identity is
necessary, upon request by the prosecution the disclosure shall be made to
the court alone, not to the defendant. The judge may, if necessary, examine
the informant or other withesses about the informant, but such examination
will be in camera and neither the defendant nor the prosecution shall be
present or represented.

(ii) If disclosure of the identity of the informer is made to the court and not to
the defendant, the record thereof shall be sealed and preserved to be made
available to the appellate court in the event of an appeal, and the contents
shall not otherwise be revealed without consent of the prosecution.

(Added by SCO 364 effective August 1, 1979; amended by SCO 1153
effective July 15, 1994)

Return to top

Rule 510. Waiver of Privilege by Voluntary Disclosure.

A person upon whom these rules confer a privilege against disclosure of the
confidential matter or communication waives the privilege if the person or
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the person's predecessor while holder of the privilege voluntarily discloses
or consents to disclosure of any significant part of the matter or
communication. This rule does not apply if the disclosure is itself a privileged
communication.

(Added by SCO 364 effective August 1, 1979; amended by SCO 1153
effective July 15, 1994)

Return to top

Rule 511. Privileged Matter Disclosed Under Compulsion or Without
Opportunity to Claim Privilege.

Evidence of a statement or other disclosure of privileged matter is not
admissible against the holder of the privilege if the disclosure was (a)
compelled erroneously or (b) made without opportunity to claim the privilege.

(Added by SCO 364 effective August 1, 1979)

Return to top

Rule 512. Comment Upon or Inference From Claim of Privilege-
Instruction.

(@ Comment or Inference Not Permitted. The claim of privilege, whether
in the present proceeding or upon a prior occasion, is not a proper subject of
comment by judge or counsel. No inference may be drawn therefrom.

(b) Claiming Privilege Without Knowledge of Jury. Injury cases,
proceedings shall be conducted, to the extent practicable, so as to facilitate
the making of claims of privilege without the knowledge of the jury.

(c) Jury Instruction. Upon request, any party against whom the jury might
draw an adverse inference from a claim of privilege is entitled to an
instruction that no inference may be drawn therefrom.

(d) Application -- Self-Incrimination. The foregoing subsections do not
apply in a civil case with respect to the privilege against self-incrimination.

(Added by SCO 364 effective August 1, 1979)
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A NEA-A1aska

Affiliated with the National Education Association

March 19, 2012

Senator Dennis Egan
State Capitol Room 510
Juneau, AK 99801

Re: Senate Bill 224
Dear Senator Egan:

On behalf of NEA-Alaska, Iwish to express our support for Senate Bill 224, which makes
privileged certain communications between employees and employee union representatives. It
is important that members feel the conversations they have with their union representatives
remain confidential. When members have the confidence to speak openly with union

representatives, NEA-Alaska is better able to advocate for its members.

Ithank you and the Senate Labor and Commerce committee for introducing and hearing this

important legislation.

Sincerely,

Barb Angaiak

President

JUNEAU OFFICE « 201 Main Street, Suite 300 * Juneau, Alaska 99801 « (907) 586-3090 « FAX: (907) 586-2744
ANCHORAGE REGIONAL OFFICE « 4100 Spenard Road « Anchorage, Alaska 99517 « (907) 274-0536 « FAX: (907) 274-0551

FAIRBANKS REGIONAL OFFICE « 2118 S. Cushman Street « Fairbanks, Alaska 99701 « (907) 456-4435 « FAX: (907) 456-2159



GENERAL Affiliated with the International Brotherhood of Teamsters
TEAMSTERS Rick Boyles, Secretary-Treasurer

LOCAL 9509 520 E. 34th Ave., Suite 102, Anchorage, Alaska 99503
STATE OF ALASKA Phone (907) 565-8122 « Fax (907) 565-8199

March 20, 2012

Hand Delivered

Senator Egan

Labor and Commerce Committee
State Capitol Room 108

Juneau, AK, 99801

RE: Senate Bill 224, Privileged Communications
Dear Senator Egan:

On behalf of our Teamster Local 959 Business Representatives and the members that
we represent around the state, we wish to thank the Committee for introducing this
legislation in regards to the impact of privileged communications. Senate Bill 224 would
allow free candid and confidential conversations between employees and their Business
Representative. In addition, this bill allows the Business Representatives to fully
investigate workplace disputes. Senate Bill 224 establishes privilege similar to the
“attorney-client” privilege, between a Business Representative and member. This
correlates to conversations that occur during the administration of the Collective
Bargaining Agreement.

Additionally, previous legislatures have recognized other privileges for persons other
than doctors, lawyers and spouse, such as:

 Evident Rule 503, protects communication between clients and lawyers’
representatives;

» 08.63.200, protects communications between marital and family therapists and
their patients;

e 08.95.900, protects communications between licensed social workers, their
employees and clients;

» 08.86.200, protects communications made to ‘psychological associates";

» 08.80.315, protects records of pharmacists and communications between
pharmacists and patients;

e 08.04.662, protects communications of accountants and their clients.

Considering the above examples and Senate Bill 224, we believe the merit of privilege
is to ensure that members, clients, and patients can confide freely in their

751 Old Richardson Hwy., Fairbanks, AK 99701 « P (907) 452-2959 ' F (907) 452-5051 P. O. Box 3150, Kenai, AK 99611 « P (907) 283-4498 « F (907) 283-8030
306 Willoughby, Juneau, AK 99801 « P (907) 586-3225 « F (907) 586-1227 1201 Mill Bay Road, Kodiak, AK 99615 P (907) 486-8818 « F (907) 486-8318
www.akteamsters.com


http://www.akteamsters.com

Page 2:
Senate Bill 224
Senator Egan

Representatives or provide support in order to help them reduce problems, resolve
litigations, and/or get appropriate service.

For these reasons, we thank you for introducing this important hill.
Sincerely,

TEAMSTERS LOCAL 959

Rick Boyles
Secretary-Treasurer



BOB JOHNSON

DENNIS MOEN
President

HEADQUARTERS
2510 Adic

Public Employees Local 71

March 20, 2012
RE: Support for Senate B ill 224 & House B ill 327
Dear Labor and Commerce Committee Member:

For almost 40 years Public Employees Local 71 has had the privilege to serve
as a representative for the Labor Trades and Crafts positions with the State of
Alaska and have added other Public Employee groups along the way. During
this time we have worked with the employers to come to agreements on tough
issues with our members and in most cases both sides have come away feeling
better about the situation than going in.

What we do as a labor union is ensure that our union members w ill have repre-
sentation in the work place as set out in the National Labor Relations Act and
further expanded in the Weingarten decision that states that a union member
had the right to have a union representative at investigatory meetings that
could lead to discipline.

Public Employees deserve the same rights that union members in the private
sector enjoy. It has been our experience that having the employee’s representa-
tive present at such meetings expedites the resolution of grievances as well as
fosters a cooperative relationship between the employer, the employee and the
union.

We at Public Employees’ Local 71 strongly urge you to support and em-
ployee’s right to be represented in the work place.

Sincerely,

Business Manager
Secretary-Treasurer

Working Hardfor Alaska
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AMERICAN CIVIL LIBERTIES UNION
of ALASKA

March 22, 2012

The Honorable Dennis Egan, Chair
The Honorable Joe Paskvan, Vice-Chair
Senate Labor & Commerce Committee
Alaska State Senate
State Capitol
Juneau, AK 99801
Via email:  Senator Dennis Egan@,legis.state.ak.us
Senator Joe Paskvan@ leeis.state.ak.us

Re:  SB 224: Union-Employee Privilege
ACLU Letter of Support

Dear Chair Egan & Vice-Chair Paskvan:

Thank you for the opportunity to provide this Letter in Support of Senate Bill
224,

The American Civil Liberties Union of Alaska (ACLU) represents thousands
of members and activists throughout Alaska who seek to preserve and
expand the individual freedoms and civil liberties guaranteed by the United
States and Alaska Constitutions. From that perspective, we wish to offer
our statement of support for SB 224,

Constitutional Values Served by the Biill

While we do not argue that SB 224 is required by the Alaska or federal
Constitutions, we do note that the bill supports some of the important rights
outlined by both constitutions.

The federal constitution prohibits passing any laws that would infringe “the
right of the people peaceably to assemble, and to petition the Government for
a redress of grievances.” U.S. Const.,, Amend. I. The Alaska Constitution
prohibits any violation of the right “peaceably to assemble, and to petition
the government.” Alaska Const., Art. |, Sec. VI.

Among many groups of people who may petition the government about their
grievances are public employees who may wish to ask for changes in the
terms of their employment or to complain about mistreatment. Contesting
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unfair disciplinary treatment and communicating with a union representative are aspects of this
right.

While confidentiality is not constitutionally required as to all communications relating to the
right to seek redress of grievances, confidentiality can be an important element of promoting full
and frank discussions of those grievances. The privilege as described in the bill will assist in
promoting the rights of public employees to seek redress of grievances from the government, by
ensuring that communications with union representatives will not be used against them later.

That the bill presents a qualified privilege which can be overcome “as required by the superior
court following a hearing in camera” ensures that documents and communications that are
appropriately disclosed in the interests of justice should be so disclosed. While the bill does not
lay out the grounds by which the Superior Court should require disclosure, typical considerations
by a court in such a circumstance include whether the information is available from another
source, whether the party seeking the information has exhausted all other alternatives, whether
the information sought is “highly relevant” or merely cumulative with other evidence, and
whether the party seeking the information has a “compelling need” for it. See, e.g.,, Newton v.
National Brodcasting Co., 109 F.R.D. 522, 527 (D. Nev. 1985) (discussing how a qualified
journalist privilege may be overcome).

The committee may wish to consider whether it wishes to give more specific guidance to any
courts considering the privilege to decide how and when such a privilege should be overcome.

Conclusion
We hope that the Labor and Commerce Committee will pass SB 224.

Thank you again for letting us share our thoughts. Please feel free to contact the undersigned if
you have any questions or wish additional information.

Sincerely,

Jeffrey Mittman
Executive Director
ACLU of Alaska

cc: Senator Linda Menard, Senator Linda Menard@,legis.state.ak.us
Senator Bettye Davis, Senator Bettve Davis@legis.state.ak.us
Senator Cathy Giessel, Senator Cathv Giessel@legis.state.ak.us
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TESTIMONY IN SUPPORT OF SB 224 ON PRIVILEGED UNION
COMMUNICATIONS

| am here to testify in support of SB 224. From my own experience | can tell
you that it is vital to the rights ofindividual workers and to the rights ofworkers to
organize effectively.

For the past two years | have been litigating on behalf ofa state employee
who was fired under outrageous circumstances. To add to his injuries, the State
adopted a litigation tactic thatis unfair and offensive.

The state required him, like every other state employee, to pursue his claim
through an administrative process before he was allowed to file alaw suit The state
required him, like every other state employee, to use a union official as his advocate
and banned attorneys from participating in the process.

Then, when the administrative process ended without resolving the dispute,
he was free to bring a lawsuit; butwhen he did, the state subpoenaed all the union
records related to him, including all correspondence and emails and notes of
meetings between the employee and his union advocate, and even correspondence
from his private attorney, related to tactics, to evaluations ofthe case, and to
settlement positions. In short, according to the State, nothing that passes between
the employee and his union advocate is private, no matter that for decades the
unions and their members had thought they were private. Itis atactic thatwould
be considered unethical and blatantly wrong if used against a litigant who had an
attorney in the administrative phase; but here the state itself banned use ofan
attorney.

Why does this matter?

Confidentiality between an advocate and his client has for centuries been
recognized as essential to a fair legal system. Allowing the other side in litigation to
obtain all the information and correspondence that has always been considered
private would destroy the relationship between advocate and client This is so
whether or not the advocate is an attorney. It would, as the California Supreme
Court said, be ridiculous to think that the only advice a union advocate could tell his
clientwould be, "Don't talk to me."



If there were no right to confidentiality, an employer could call a
union advocate as a witness against his own client;

If there were no right to confidentiality between a union and its members, an
employer could subpoena the other side's notes and minutes of private strategy
sessions during collective bargaining sessions; this has already happened in other
states.

If there were no right to confidentiality, an employer could subpoena
confidential reports ofwrongdoing so it could intimidate and punish workers who
were reporting misconduct through their union;

If there were no right to confidentiality, no union memberwould ever talk to
his union advocate and the entire system ofadministrative remedies for worker
grievances would become a meaningless nullity.

Why isthe Issue Coming up Now?

For decades this tactic was not used by the State or any other employer in
Alaska. When it was tried Outside, it almost always failed. But now the Department
of Law has decided to try it and has vigorously, if wrongly, defended it Itis on the
table right now, being used against public employees right now, and if not
challenged is likely to be used against all workers who are members of organized
labor. In our case, the state superior court judge refused to stop the practice and
said we should take it to the Legislature or to the Alaska Supreme Court We did
appeal his ruling to the Alaska Supreme Court, butit is likely to be many months
before the court makes a ruling.

W hy should the Legislature address it Now?

This obnoxious practice is before the Alaska Supreme Court So why should
the Legislature use its own judgment on it instead ofletting the court do it?

The answer is that the Alaska Supreme Court is doing something different
from whatyou are doing: It is examining whether the Department of Law's tactic
violates the Constitution's requirement ofdue process. It is not deciding whether
prohibiting the practice is a good idea. Itis is far more difficult to establish a
constitutional violation than to decide whether the tactic is basically unfair and
repugnant

You have the ability right now to decide whether union members should be
protected from this outrageous tactic. We urge you to pass this bill.

Douglas K. Mertz
March 19.2012
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PROVISIONS RELIED ON

U.S. Const. 1stA m end.

Congress shall make no law respecting an establishment ofreligion, or prohibiting the free
exercise thereof, or abridging the freedom of speech, or of the press; or the right of the
people peaceably to assemble, and to petition the Government for a redress ofgrievances.

U.S.Const. 14* Amend. Sec. 1

Section. 1. All persons bom or naturalized in the United States and subject to the jurisdiction
thereof, are citizens ofthe United States and of the State wherein they reside. No State shall
make or enforce any law which shall abridge the privileges orimmunities of citizens of the
United States; nor shall any State deprive any person oflife, liberty, or property, without due
process o flaw; nor deny to any person within its jurisdiction the equal protection of the
laws.

Alaska Const. Art. X, Sec.1 InherentRights.

This constitution is dedicated to the principles that all persons have a natural right to life,
liberty, the pursuit of happiness, and the enjoyment of the rewards of their own industry;
that all persons are equal and entitled to equal rights, opportunities, and protection under the
law; and that all persons have corresponding obligations to the people and to the State.

Alaska Const. Art. 1, Sec. 7 Due Process.
No person shall be deprived oflife, liberty, or property, without due process oflaw. The

right ofall persons to fair and just treatmentin the course oflegislative and executive
investigations shall not be infringed.

viii



A laska Const. Art. 12, Sec. 6 M erit System .

The legislature shall establish a system under which the merit principle w ill govern the
employment of persons by the State.

Alaska Statute 23.40.080. Rights ofpublic employees.

Public employees may self-organize and form, join, or assist an organization to bargain
collectively through representatives o f their own choosing, and engage in concerted activities
for the purpose of collective bargaining or other mutual aid or protection.

Alaska R.Evidence 408
Compromise and Offers to Compromise.

Evidence of (1) furnishing or offering or promising to furnish or (2) accepting or offering or
promising to accept, a valuable consideration in compromising or attempting to compromise
a claim which was disputed as to either validity or amount, is not admissible to prove liability
fur orinvalidity ofthe claim orits amount Evidence ofconduct or statements made in
compromise negotiations is likewise not admissible. This rule does not require the exclusion
ofany evidence otherwise discoverable merely because it is presented in the course of
compromise negotiations. This rule also does not require exclusion when the evidence is
offered for another purpose, such as proving bias or prejudice ofawitness, negativing a
contention ofundue delay, or proving an effort to obstruct a criminal investigation or
prosecution, but exclusion is required where the sole purpose for offering the evidence is to
impeach a party by showing a prior inconsistent statement

Alaska R. Evidence 501

Rule 501. Privileges Recognized Only as Provided.

Except as otherwise provided by the Constitution of the United States or of this state, by
enactments ofthe Alaska Legislature, or by these or other rules promulgated by the Alaska
Supreme Court, no person, organization, or entity has a privilege to:

(1) refuse to be a witness; or

(2) refuse to disclose any matter; or



(3) refuse to produce any object or writing or

(4) prevent another from being a witness or disclosing any matter or producing any object or

Collective Bargaining Agreement with the State for AFSCM E Local52, Sec. 103
Exclusive Representation.

The Employer will not negotiate or handle grievances with any individual or employee
organization other than the Union with respect to terms and conditions ofemployment of
bargaining unit members in the GGU. When individuals or organizations other than the
Union request negotiations or seek to represent bargaining unit members in grievances or to
otherwise represent bargaining unit members in Employer/employee matters, the Employer
shall advise them that the Union is the exclusive representative for such matters. Similarly,
the Union will so advise individuals or organizations making such requests.



JURISDICTIONAL STATEM ENT
This case comes on a Petition for Review from an order of the trial court of the Hon.
Philip M. Pallenberg, dated March 17,2011. This courtgranted the Petition for Review on

April 27,2011, and ordered briefing. This court has jurisdiction under AS 22.05.010.



STATEMENTOFTHE ISSUESPRESENTED FOR REVIEW

When a State o fAlaska employee who is a union member is terminated, the State
requires that the employee pursue a mandatory grievance process before he can file suit
The State requires that the employee be represented by the union in that process and does
not allow a private attorney to participate. When the grievance process has ended and the
employee then files suit, may the State, in the subsequent litigation, subpoena all internal
union documents, communications, and files related to the member, including all
communications between union officials and the member related to the grievance and all
communications between the union and the member’s private attorney working on the same
matter? Does a lay advocate-client privilege similat to an attomey-dient privilege apply

when the party is not allowed to have his attorney represent him but only a lay advocate?

STATEMENT OFTHE CASE

The petitioner, Russell Peterson, a former State employee, filed an action for unjust

termination against the State.l [Exc 1] Before filing the court case, he exhausted his
administrative remedies by filing a grievance through his union, as required. [Exc. 51] Under
the Collective Bargaining Agreement with the State, only a union representative was allowed

to represent the employee in the grievance process; his private attorney was not permitted to

1 The State claimed that Mr. Peterson had failed to note on his employment application that
he had been convicted of a felony almost twenty years earlier. Mr. Peterson’s defense is that
he was told by a State employment officer that he did not need to list offenses that occurred
so long ago, that he had a genuine confusion aboutwhether old offenses were juvenile
adjudications or adult convictions, and that the State had known about his record soon after
he was hired and had decided that it was not a firing offense since he has had a clean record
since moving to Alaska many years ago. [Exc 1-6] These issues remain to be tried.



participate. [Exc. 20] After the grievance process ended and the employee filed suit; the
State’s attorney attempted to obtain discovery in several problematic ways, including a
subpoena of all the union’s records related to the member and his grievance, including all

private communications, notes, and files related to the grievance, and all communications
from Mr. Peterson’s private attorney to the union.3

Mr. Peterson objected to this and related demands,4 on the basis that communications
with his union representatives should be considered privileged as the union representative
was acting in the role of an attorney when no attorney was allowed, and that to allow one
side in litigation to have access to all the private factual and strategic communications

between the opposing party and his legal representative would violate due process. U.S.

The enttlre collective bargaining agreementin effect at the time of the incidents in this
case is at
http:/mwww afjscmelocal52.org/component/option,com_docman/task,doc_download/gid,2
58/.

3 The initial subpoenawas quashed by the court because the State’s attorney had
improperly used a court form intended for use in children’s cases instead of a subpoena
duces tecum to a deposition. [Exc 28,31] The state’s attorney then served a subpoena in
proper form. [Exc 50]

4 The State also subpoenaed all records of Mr. Peterson’s mental health provider, including
amemo from his attorney to his psychiatrist outlining the likely course oflitigation so that
the stresses of the litigation could be factored into his mental health treatment [Exc. 158-
175] And the State seized hundreds ofemails from and to Mr. Peterson which were
transmitted over the State’s email system during his employment, including emails to his
union stewards and other union officials and emails to his private attorney, marked as
“confidential” [Id.] The trial court ruled that the memo to the psychiatrist must be produced
because by writing to someone other than the client; the attorney waived the client’s
privilege, notwithstanding the fact that the psychiatrist also had a privilege for patient/client
communications. But the trial courtruled that the emails to and from union officials could
not be seized because Mr. Peterson had a reasonable expectation of privacy in those
communications. [Exc. 169-175] Neither of those rulings is the subject of this Petition.


http://www.afjscmelocal52.org/component/

Const, 1athAmend. Sec. 1; Alaska ConstA rt 1,Sec. 7.
On March 1,20 11, the trial court ruled that the State could obtain all the union records
because the attorney/client privilege applies only to attorney representation, not to a non-
lawyer advocate performing the same function. [Exc. 159-175] Petitioner contends thatit is
a fundamental violation of due process to permit one side in litigation to discover private
communications, opinions, and strategies between the other party and his legal advocate.
There had been a trial date but the court took it off the calendar so the State could pursue its
discovery claims.
STANDARD OF REVIEW

Rulings on discovery and on discovery are generally reviewed for abuse of discretion.
Christensen v. NCH Corp., 956 P. 2d 468 (Alaska 1998). However, when, as here, the issue
before the courtis purely one oflaw, the courtis not bound by the lower court’s decision;
consequently, the “dearly erroneous” standard used in reviewing a trial court’s factual
findings is inapplicable. DayV .A & G Construction Co., 528 P.2d 440,443 n.3 (Alaska 1974).
The courtwi ill adopt the rule oflaw thatis most persuasive in light o f precedent, reason, and
policy. Gainv. Ha, 591 P. 2d 1281 (Alaska 1979).

SUMMARY OFARGUMENT

State and federal courts and administrative agendes have long recognized that when
the government permits or- asin this case - requireslay advocates to be the sole legal
representatives o femployees in legal proceedings, the representation must have the same
privilege ofconfidentiality that adheres when the advocate is a bar member. Some courts

and agendes have recognized a broader union privilege that predudes the government from



forcing union officials to divulge confidential discussions during the collective bargaining
process; the State’s demands here may be an opening wedge for such a demand, but
existence ofa broader privilege need not be decided in this case. Where, as here, a
constitutional due process rightis atissue, the courts have universally held that a court may
recognize a privilege without legislative action, and this court has done so on several
occasions.
ARGUMENT

l. Courts have consistently recognized a due process right to representation in

legal proceedings involving employmentrights. The right to representation

includes the right to confidentiality between client and legal representative.

A. Employmentis arightand apublic employer may not deprive an
employee ofthat right without due process

Alaska has long recognized that employmentis aright, and a public employer may

not deprive an employee of thatright without due process.5 See Alaska Constitution, Art 1,
Sec. 1, and Article 12, Section 6 (“This constitution is dedicated to the principle [...] thatall

persons have a naturalright to ... the enjoyment of the rewards oftheir own industry.”).
Due process includes the right to notice and an opportunity to be heard.6 When due

process is implicated, there is a right to counsel, including in civil cases.7 As this court held,

5 Hi/ben v. Municipality ofAnchorage, 611 P.2d 31,35 (Alaska 1980); Herscberv. State, Dept of
Commerce, 568 P.2d 996,1002 (Alaska 1977).

6 Caseyv. City ofFairbanks, 670 P.2d 1133 (Alaska 1983).

7 Langfeldt-Haaland v. Saupe Enterprises, Inc., 768 P.2d 1144 (Alaska 1989); Reynolds v. Kimmons,
569 P.2d 799 (Alaska 1977).



“The fundamental requisite of due process oflaw is the opportunity to be
heard.” Grannis v. Ordean, 234 U.S. 385,394,34 S.Ct 779,58 L.Ed. 1363,
1369 (1914) (citations omitted). See Nichols v. Eckert, 504 P.2d 1359 (Alaska
1973); Frontier Saloon, Inc v. Alcoholic Beverage Control Board, 524 P.2d
657 (Alaska 1974). And, “[t]he right to be heard would be, in many cases, of
litde availif it did not comprehend the right to be heard by counsel.” Powellv.
Alabama, 287 U.S. 45,68-69,53 S.Ct 55,64,77 L.Ed. 158,170 (1932).
Otton v. Zaborac, 525 P. 2d 537,539 (Alaska 1974). Before a government employee may be

fired, a hearing must be held atwhich the employee may present his own defense by

testimony and other evidence in an adversarial hearing. North Slope Borough v. Barraza, 906

P.2d 1377 (Alaska 1995).A And this court has noted that the requirement of an adversarial
hearing may, in limited circumstances under a collective bargaining agreement, be waived
when there are “fair, reasonable, and efficacious procedures by which employeremployee
disputes may be resolved.” Casselv. State DeptofAdmin., 14 P.3d 278,286 (Alaska 2000).
Persons who are employed other than “at will” have a sufficient property interest in
continuing their employment absent just cause for their removal, to require that they be
given notice and an opportunity to be heard under the due process clause of the Alaska

constitution before their employmentis terminated. Casey v. City ofFairbanks, 670 P2d 1133

(Alaska 1983).9

8 North Slope Borough v. Barasga cited Storrs v. Municipality ofAnchorage, 721 P.2d 1146 (Alaska
1986) and Nichols v. Eckert, 504 P.2d 1359,1365 (Alaska 1973), for the right to an adversarial
hearing with witnesses. See also Cassel v. State, Department of Administration, 14 P.3d 278,286
(Alaska 2000), which affirms the right of a terminated public employee to present evidence,
by testimony or otherwise, in his own defense.

9 Seealso F V American Eagle v. State, 627 P.2d 284 (Alaska 1982); Crutchfieldv. State, 627 P.2d
182 (Alaska 1980).



B. There is a constitutional tight to counselin civil cases arising from the
due process clause

There is a constitutional right to counselin civil cases arising from the due process

clause, Lanjjfeldt-Haaland v. Saupe Enters, 768 P.2d 1144 (Alaska 1989).10 As noted above, this

court has held that the “right to be heard” would be oflittle value if it did notinclude “the

right to be heard by counsel”1l

In this case, the State has prohibited private attorneys from appearing as counsel and
mandated the use ofunion officials to represent the members. Section 103 of the collective
bargaining agreement between the State and the General Government Unit of State
employees is explicit regarding who may represent an employee and who may not

The Employer will not negotiate or handle grievances with any

individual or employee organization other than the Union with respect to

terms and conditions ofemployment o f bargaining unit members in the

GGU. Whenindividuals or organizations other than the Union request

negotiations or seek to represent bargaining unit members in grievances or to

otherwise represent bargaining unit members in Employer/em ployee matters,

the Employer shall advise them that the Union is the exclusive representative

for such matters. Similarly, the Union wiill so advise individuals or

organizations making such requests.
[Exc. 20] Thus the State has explicitly and emphatically decreed that attorneys may not

represent employees in Mr. Peterson’s situation, but only union officials may do so.

The question then is, what becomes of the rights associated with legal representation

10 Accord, Otton v. Zabomc, 525 P.2d 537 (Alaska 1974).

11 Otton v. Zabomc, 525 P.2d 537 (Alaska 1974), quoting from Powellv. Alabama, 287 U.S. 45,
68-69,53S.Ct 55,64,77 L. Ed. 158,10 (1932).



- such as client confidentiality - in a matter requiring constitutional due process standards,

when the State has prohibited attorneys from representing a party.

. Confidentiality Between Advocate And Client Is Critical To Effective
Representation.

This court has consistently upheld the importance ofconfidentiality between a client
and his legal representative. Evidence Rule 503 offers substantial protections for such
communications in almost allinstances. This court held that the attomey-client privilege

extends to client communications with a nonlawyer working with a lawyerin legal

representat'ions.12 Although the facts of that case differ from this case, the court made
certain points that matter here:

..the very heart o f the common-law privilege was to protect the facts given by
the client to his attorney. The privilege was based on the necessity that an

attorney have the full disclosure of the facts from his client
The court has also noted the important public policy purpose ofthe privilege:

Other jurisdictions have held, however, that lawyer-client privilege is more
than just a testimonial exclusion. “The privilege against disclosure is essentially
a means for achieving a policy objective ofthe law. The objective is to
enhance the value which society places upon legal representation by assuring
the client full disclosure to the attorney unfettered by fear that others will be
informed.... If clientand counsel must conferin public view and hearing,
both privilege and policy ate stripped ofvalue.” The Sacramento Newspaper
Guild v. Sacramento County Bd. ofSupervisors, 263 CaLApp.2d 41,53-54,69

CaLRptr. 480 (1968) (since superseded by statute).l4

12 American N at Watermattress Corp. v. Manville, 642 P.2d 1330,1333-1334 (Alaska 1982).
13 1d. at 1334, citations omitted.

14 CoolHomes, Inc. v. Fairbanks North StarBorough, 860 P.2d 1248,1261 n.23 (Alaska, 1993).



The court has stated that the attomey-dient privilege is entitled to “greater solicitude™

than the physician-patient privilege.l5 This makes relevant the court’s treatment of the
physician-patient privilege. In Allred v. State, 554 P.2d 411 (Alaska 1976), the court found
that a common law psychotherapist-patient privilege exists, based on consideration of the

following factors that apply to all claims of privilege:

Professor Wigmore has proposed four canons to be used as a basis for
determining whether, for any particular relationship, a common law privilege
is desirable. These are:

(1) The communications must originate in a confidence that they wil
not be disclosed.

(2) This element of confidentiality must be essential to the full and
satisfactory maintenance of the relation between the parties.

(3) The relation must be one which in the opinion of the community
ought to be sedulously fostered.

(4) The injury thatwould inure to the relation by the disclosure of the
communications must be greater than the benefit thereby gained for
the correct disposal oflitigation. 8J. Wigmore, Evidence, § 2285.

(Emphasis in original).16
The court found that the need for confidentiality is essential in order to make the
relationship work. So the question then becomes, is the need to maintain confidentiality
between a person in alegal dispute and his authorized advocate any less critical when the

advocate is not a bar member; and does it make a difference that the State itself has

prohibited private attorneys from participating in the process in this matter.

15 Levisv. State, 565 P.2d 846 (Alaska 1977) at note 4.

16 554 P.2d at417.



[11.  Courts And LaborAgendes Have Consistently Recognized Confidentiality As
a Due Process Right Where Lay Advocates Are Permitted, But Have Varied In

WhetherThere Is a BroaderUnion Privilege In Other Contexts.l7

A. State courts and agendes.

Several states have addressed this issue or related ones.

California: In California, the seminal case is Welfare Rights Org. v. Crisan, 661 P.2d
1073,33 Cal 3d 766,90 CaL Rptr 919 (CaL 1983). In Crisan, a statute permitted welfare
redpients to be represented by lay advocates, although attorneys were not barred, as here.
The California Supreme Court hdd that the privileges that would otherwise be applicable to
an attomey-client relationship also apply to the lay relationship when the Legislature has
created a system oflay representation. The court held,

(T)he considerations which support the privilege are so generally accepted that
the Legislature must have implied its existence as an integral part of the right
to representation by lay persons. Otherwise that right would, in truth, be a
trap by inducing confidential communications and then allowing them to be
used against the claimant We do not attribute such a sadistic intent to the
Legislature.

661 P.2d at 1076-77.18 The court also said,

17 The best analyses o f caselaw on this topic is found in these articles: Moberly, Michael D .,
Extending a Qualified Evidentiary Privilege to Confidential Communications between
Employees and Their Union Representatives, 5 Nev. L.J. 508 (2004-2005); Rubinstein,
Mitchell, Is aFull Labor Relations Evidentiary Privilege Developing?, 29 BerkeleyJ. Emp. &
Lab. Law 221 (2008). Also usefulis Goldman, David, Union Discovery Privileges, The
Labor LawyerVoL 17. No. 2, p. 241 (2001), which analyzes the First Amendment
protections against obtaining confidential union information on members and bargaining
strategy under the First Amendment and other authorities.

1A Other courts have noted that this privilege does not extend to immunizing underlying
factual information known by the union official, see American Airlines, Inc. v. Superior Court, 8
CaL Rptr. 3d 146 (CaL App. 2004); Walkerv. Huie, 142 F.R.D. 497, 500 (D.Utah 1992). The

10



As Justice Broussard noted at oral argument, the Legislature could not have
intended that the only sound advice the authorized representative could give

was, "Don’t talk to me.”19

Subsequently a California appeals court held that Crisan did not create a broad union-

member privilege butwas limited to the situation where the state itself created a system of

lay representation, or where "required by constitutional principles, state or federal.” American

Airlines, Inc. v. Superior Court, 8 Cal Rptr 3d 146,114 CalL App. 881 (CaL App. 2004), citing

Crisan, id., 661 P.2 1073.

New York: In New York, there are two key cases. In City ofNewburgh v. Newman, 70

A.D.2D 362,421 NYS 2d 673 (1979), a police commissioner had questioned an officer ofa

police union regarding his observations ofand communications with a member who had

sought union advice and assistance concerning discipline charges against him. The court

upheld the ruling of the Public Employee Relations Board that such questioning was
improper. It quoted with approval the board’s finding that

An aspect ofthe right of public employees to organization and representation
is the privilege of consulting with appropriate union officials as to matters
affecting them as employees. Such consultations are in the nature ofinternal
communications and, like otherinternal union affairs, they may be deemed
confidential by the union and the employees. To invade that confidentiality
tends to inhibit the employees from seeking the advice oftheir union
representatives as to matters affecting their interest and similarly to deter the
representatives from proffering advice, if sought Thus, questioning by
responsible representatives ofan employer as to private internal union affairs
such as events transpiring during discussions relating to the rights of

defendants here have gone well beyond a discovery request for factual information and made

a sweeping demand for materials that undoubtedly would be privileged if held by an
attorney.

19 Welfare Rights Org. v. Crisan, 661 P.2d 1073,1076-77 (Cal. 1983).
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employees in the face of anticipated disciplinary charges interferes with the full
measure of the protected light oforganization and representation accorded by
the Taylor Law.20

[7OA.D. 2D 364-5.] The court found thatits ruling did not create a common-law privilege
“on a par with that of attomey-client” but found that its ruling was “strictly limited to
communications between a union member and an officer of the union, and operates as
against the public employer, on a matter where the member has a right to be represented by
aunion representative.” Id. at 366.

In Seeligv. Shepard, 578 N.Y.S. 2D 965,152 Misc. 2d 699 (Supr. Ct 1991),
investigators sought testimony ofa union official on his communications with members, and
the official objected. The court summarized the need to protect such communications:

Petitioner does not have, and, as | understand him, does not even claim to
have, a broad common-aw privilege, an analogue o f the attomey-client
privilege. There is, however, plainly a need, for the benefit of society as a
whole, for unions to be free to function without harassment and interference
from government Accordingly, there arises, in the context of rules regulating
relations between management and labor, a species of privilege for labor
union leaders. If unions are to function, leaders must be free to communicate
with their members about the problems and complaints o funion members
without undue interference. Members must be able to have confidence that
what they tell their representatives on such subjects cannot be pried out of the
representatives by an overzealous governmental agency. Union members must
know and be secure in feeling that those whom they elect from among their
ranks w ill be their spokespersons and representatives, not the unwilling agents
ofthe employer. The union leadership councils must be free to confer among
themselves, exchange views, make plans and arrive at negotiating strategies
withoutintrusion from the organs of official power.

152 Misc. 2d at 701-2, 578 N.Y.S. 2d at 967. The court also held that requiring an official to

2 Tflue Taylor Law is New York State’s statutory recognition of the rights ofworkers to
organize and be represented through unions, the equivalent to Alaska Statutes 23.40.070-260
and specifically AS 23.40.080.
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testify on communications with members could violate the members’ associational rights

under the First Amendment (U.S. Const. 1s¢ Amend.) due to the chilling effect of compelled

disclosure.ﬂ

Seeligwas followed by DistrictNo. 1-PCD v. Apex Mar Co., 296 AD 2d 32 (NY App.
Div. 2002), in which the court found that an arbitrator illegally allowed an employer to
demand a confidential statement by a union member made to a union official; it found that
the demand “may have breached the confidentiality protections that have been recognized as
attaching to communications between a union member and the union with respect to
representation matters.” 1d, at fn. 2.2

Illinois: In IHlinois a full labor relations privilege has been recognized. In Illinois Educ.
Labor Relations Bd. v. Homer Cmty. Consol. Sch. Dist., 547 N.E.2d 182 (111. 1989), a reverse

situation occurred: During labor negotiations, a teachers union sought the school district’s

.. The court held,

Petitioner contends that compelling his testimony would have a chilling
effect on the associational rights of his members. Insofar as intra-Union
communications on labor relations matters are concerned, the privilege I have
described above is available to protect the members' rights. To the extent that
qguestioning about communications made by petitioner to non-Union
members is concerned, such questioning, allowed by the labor relations
privilege described above, may well give rise to serious problems for the
preservation of First Amendment rights. (See, New York State Commn. on Govt.
Integrity v Congel, 142 Misc 2d 9 [Sup Ct 1988, Glen, J.], mod 156 AD2d 274
[1st Dept 1989], supra.) 1d at 703.

A Federal District Court, construi'ng New York law, found that this privilege should be
strictly construed to attempts by the employer to obtain confidential information and that it
should not be expanded to a full equivalent to an attomey-client privilege. In re GrandJury
Subpoenas, 995 F. Supp. 332, 336 (E.D. NY 1998).

13



documents related to its bargaining strategy. The lllinois Supreme Court found the
documents were subject to a qualified labor relations privilege, citing the four factors in
Wigmore that this court dted in Allred v. State, 554 P.2d 411 (Alaska 1976), when it found a
psychotherapist-patient privilege. The court also analogized the interest in confidentiality to
that attorney work-product privilege (547 N .E. 2d at 187), and quoted from a National
Labor Relations Board decision revoking subpoenas for union records of communications
with members:

..requiring the Union to open its files to Respondentwould be inconsistent
with and subversive of the very essence of collective bargaining and the quasi-

fiduciary relationship between a union and its members.

New Ham pshire: The New Hampshire Supreme Court addressed the situation in
which a grand jury sought evidence from a union official as part ofits criminal investigation,
and found that whatever privilege may exist as to employer efforts to gain evidence from a
union, there was insufficient reason to find such a privilege as to grand jury testimony. Inre
GrandJury Subpoena, 926 A.2d 280 (N.H. 2007). The court acknowledged that a state
administrative agency had declared an employer subpoena o funion records to be an illegal
and unfair labor practice, New Hampshire Troopers Association v. New Hampshire Department of
Safety, Division ofState Police, PELRB Decision No. 94-74 (August 31,1994); and discussed at
length in rulings by two federal labor relations boards that found such employer discovery to

be illegal.

23 Berbiglia, Inc,, v. NLRB, 233 N X. R. B 1476,1495 (1977) qffd 602 F.2d 839 (8th Cir.
1979). The lllinois court also noted that this labor privilege is qualified and could be
overcome by a showing o f necessity after an in camera inspection o f the documents.
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New Jersey: In Rawlings v. Police Dept ofJersey City, 627 A.2d 602 (N.J. 1993), a
policeman was arrested for sale ofdrugs. The police department, as his employer,
demanded an immediate drug test and sought the testimony of a union official who gave
advice to the arrested member. The court rejected the claim that the official was in the
position of alawyer representing a client, with little analysis ofwhat protections may apply,
and applied the definition of “lawyer” in the state’s evidence code literally.

B. Federal Courts:

Federal courts have held widely diverse opinions. The U.S. Supreme Court has not
addressed this specific issue but several ofits decisions are relevant to the rights ofunions
and union members.

In NLRB v.J. Weingarten, Inc., 420 US 251 (1975), the Court held that a union
member had a right to have a union representative present during an investigative interview
by the employer and commented at length on the importance of allowing a worker to have
representation during any interview or questioning. This right- now commonly referred to
as the “Weingarten” right - is recognition that an employer may notinvade the important
relationship between union member and his union officials who are aiding him .24

In Teamsters Local391 v. Terry, 494 U .S. 558,567,110 S.Ct 1339,108 L.Ed.2d 519
(1990), the Court held that there is aright to ajury trial in a suit by a member against a union

for failure to represent and breach ofits fiduciary duty; the court analyzed the nature of the

fiduciary duty to protect its members’ interests. It is alogical extension that forcing the

24 ] . . . :
T P\e Supreme Court analyzed issues related to privileges in general in Jaffee v. Redmond, 518
U.S. 1 (1996), in which it recognized the psychotherapist-patient privilege.
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union to reveal whatit has learned in confidence as part ofits mandated duty to represent its
members in a legal proceeding would breach that relationship of trust by converting the
union into management’s agent for the collection and transmittal o finformation that
employees might not otherwise choose to reveal

The Supreme Court has also held that states may not refuse to allow lay
representation in a case involving a non-attorney “jailhouse lawyer”, exceptif inmates are
given areasonable alternative, Johnson v. Avery, 393 U .S. 483,490 (1969). The underlying rule

adopted by the court is that the party must have access to effective legal representation,

whether by an attorney or by a lay advocate.5

In Harvey's Wagon Wheel, Inc. v. NLRB, 550 F.2d 1139,1143 (9th Cir. 1976), the Ninth
Circuit Court of Appeals found a privilege against a demand for disclosure to an employer of
employee statements made to NLRB investigators during an official investigation, citing
evidence that employees would not provide information that the NLRB needed in litigation
if they knew that the employers could obtain the statements.

A Federal District Courtin New York found that a union-member privilege existed
but should be limited to attempts by the employer to obtain confidential information and
thatit should not be expanded to a full equivalent to an attomey-client privilege. In re Grand
Jury Subpoenas, 995 F. Supp. 332,336 (E.D.NY 1998).

The union-member privilege was recognized in International Union v. Gamer, 102

5 ip .. . . -

The Court has even granted a petition for writ of certiorari filed by a non-attorney
jailhouse lawyer. See MitchellH. Rubinstein,Jailhouse Lawyer Granted Cert By Supreme
Court, ADJUNCTLAWPROFESSORBLOG, Feb. 7,2008,
http:/lawprofessors.typepad.com/adjunctprofs/2008/02/jailhouse-lawyer.ntmL
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F.R.D. 108 (M.D.Tenn. 1984). The case involved an attempt by an employer to gain access
to union authorization cards signed by members and was largely based on application of the
First Amendment to confidentiality in the union-member relationship.

In Patterson v. Heartland Indus. Partners, 225 F.R.D. 204 (N.D. Ohio 2004), the court
rejected a full labor relations privilege under labor principles, but accepted the proposition
that First Amendment Freedom ofAssociation principles prevent the disclosure of
confidential labor relations information.

On the other hand, some federal courts have been less receptive to union
confidentiality. In Walkerv. Huie,142 F.R.D. 497, 500 (D.Utah 1992), the court found that
there was no basis for a union-member privilege that would withstand the duty to testify
before agrand jury.

A full union relations privilege was rejected by a magistrate judge in Aheam v. Rescan
W. Va, 208 F.R.D. 565 (S.D. Va. 2002), who found that some protections applied but
others did not A district courtrejected a claim ofa general privilege of members with union
officials, Atwood v. Burlington Industries Equity, Inc,, 908 F. Supp. 319 (MD N.C. 1995), and in
McCoy v. SouthwestAirlines, 211 F.RD .381,387 (C.D. CaL 2002), a federal magistrate judge
found that no privilege should apply to union representation in a grievance proceeding when
there was no express statutory authorization for lay representation, as there was in Crisan
(and there is in the instant case).

In contrast, in Woods v. N.J. Dept ofEducation, 858 F. Supp. 51, 55 (D. N.J. 1993),
which involved Special Education hearings at which lay advocates are permitted, the court

found that a privilege attached to communications with the advocate. In NLRB v. Jackson
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Hospital Corporation, 257 F.R.D. 302,311-12 (D. D.C. 2009), the court acknowledged the
existence ofa “de facto attomey-client privilege” where there is no actual attomey-client
relationship but one entity is acting like the other's attorney, focusing on statements made by
an individual to agency staffwho the individual believed were providing him with legal
advice. The court found that the “common interest” of the two in a common effort was
sufficient to provide a priviege. Conversely, in Nemecek v. Bd. O fGovernors ofthe University of
N.C., 2000 W L 33672978 (E.D. N.C. 2002), the court expressed skepticism regarding
whether a privilege attached to a lay representative in the absence of a statute permitting lay

representation.

C. Federal Administrative Agencies

The most frequently cited administrative ruling on this topic is CooJk Paintand Varnish
Co.,, 258 NLRB 1230 (1981). The National Labor Relations Board found that the employer
committed an unfair labor practice when it questioned a union steward who had been
involved in another employee’s grievance arbitration and threatened to discipline the steward
if he did not turn over his notes. The Board held,

Clearly, the scope ofRespondent’s questioning... impinged upon protected
union activity. For while questions posed by Nulton may be termed “factual
inquiries,” the very facts sought were the substance o f conversations between
an employee and his steward, in the course of fulfilling his representational
functions. Such consultation between an employee potentially subject to
discipline and his union steward constitutes protected activity in one ofits
purest forms. To allow Respondent here to compel the disclosure of this type
ofinformation under threat of discipline manifestly restrains employees in
their willingness to candidly discuss matters with their chosen, statutory
representatives. Such actions by Respondent also inhibit stewards in obtaining
needed information from employees since the steward knows that, upon
demand ofRespondent, he will be required to reveal the substance of his
discussions or face disciplinary action himself. In short, Respondent’sprobe into..

18



. protected activities has not only interfered with theprotected activities ofthose two

individuals hut has also cast a chilling effect over all ofits employees and their stewards who

seek to candidly communicate with each other over matters involvingpotential or actual

discipline.
Cook Paint, 258 NLRB at 1232 [emphasis added]. Cook Paintbuilt on the earlier NLRB
decision in Berhiglia, Inc., 233 NLRB 1476,1495 (1977), qffd 602 F.2d 839 (8th Cir. 1979), in
which the Board noted that the employer was engaged in a “fishing expedition,” and that
forcing aunion to open its files to the employer would be “subversive of the very essence of
collective bargaining and the quasifiduciary relationship between a union and its members.”

See also U.S. Departmentof Treasury,38 F.LJLA. 1300,1302 (1991), in which the
Federal Labor Relations Agency held that when the employer required the union
representative to disclose, under threat of disciplinary action, statements that the employee
had made to the representative while the representative was representing him in a
disciplinary proceeding, the conversations between the union representative and employee
constituted protected union activity.

State administrative agencies in Washington and New Hampshire responsible for
public sector labor-management relations held that unions were not required to disclose

investigatory notes to employers for use in labor arbitrations. N.H. TroopersAsshv. N.H.

Dep'tofSafety, No.P-0754:2, PELRB Decision No. 94-74 (N.H. Pub. Employee Relations

Bd. August 31,1994),% (recognizing a labor relations privilege as against the employer, but
not as against third parties); TBEW, Local 77, No. 15544-U-00-3932,2003 W L 21658695

(Wash. Pub. Employment Relations Comm’n 2003).

26 A wvailable at http://ww w .nh.gov/pelrb/D edsions/1994/94-74.pdf.
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D . Summ ary

Courts and administrative agencies in other jurisdictions have been uniform in
holding thatwhen lay representation is allowed or required, due process requires recognition
ofaconfidentiality privilege between the party and the lay advocate, at least as to demands
from the employerin civil litigation. Most courts that have considered the issue have
declined to extend this to a more general labor union privilege or to extend it to
confidentiality in grand jury proceedings. Courts and agencies have largely analyzed this
issue in terms of the constitutional right o f due process, the constitutional right to freedom
ofassociation under the First Amendment, and state and federal statutory rights to maintain
unions.

In this case, in which lay union representation has been both authorized and
mandated by the State, and that same State is now attempting to obtain confidential union
files, there is no question that precedents in other jurisdictions would protect the files, notes,
and communications of the union in connection with representation ofits member. There
are literally no cases thatwould find a lack ofa privilege in these circumstances.

IV. The courts universally agree that they can recognize a priviege when
constitutional due process requires it; beyond that, it is a matter ofwhether
courts or legislatures set the basic rules governing legal processes.

A subsidiary issue is who has the authority to recognize a union-member privilege in
whatever form it may take.

Every court that has reviewed this point has concluded thatwhen a privilege must be

recognized to satisfy a constitutional requirement, such as due process in connection with lay
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representation, the courts are fully empowered to make such rull'ngs.27 Indeed, the opening
language of the section of the Alaska Rules of Evidence on privileges, ER 501, explicitly
states that a person may not refuse to testify or to produce materials “Except as otherwise
provided by the Constitution ofthe United States or of this state, by enactments of the
Alaska Legislature, or by these or other rules promulgated by the Alaska Supreme Court”
In otherwords, when there is a constitutional basis for a privilege, it provides protections
notwithstanding the fact that neither this court nor the legislature has codified it

In states in which evidence codes - including recognition of privileges —is a
legislative prerogative, not a creation of the courts, there has been a hesitation on the part of
some judges to recognize privileges beyond what is necessary to comply with constitutional
minimums, e.g., American Airlines, Inc. v. Superior Court, op. d t; McCoy v. SouthwestAirlines, op

at Itis important to note here thatin California and New Y ork, the evidence rules used in

courts are creations of the legislatures28whereas in Alaska the Rules of Evidence are

Seelig op. d't; New York State Commn. on Govt. Integrity v Congel, op. d t; Patterson v. Heartland
Indus. Partners, op. d t; International Union v. Garner, op. d t;

California Evidence Code, found at www leginfo.ca.gov; 2006 New Y ork Code: Civil
Practice Law and Rules, Secs. 4501-4548. It should be noted thatin both Crisan, op. d t, in
California, and Seelig, op. d t, in New York, the finding ofa union-member privilege was not
because ofanything in the respective evidence code, but was result o f a statutory scheme of
lay representation that gave rise to a constitutional tight ofconfidentiality. There is some
confusion among the federal courts on recognition of privileges due to the fact that the
Federal Rules are initially promulgated by the Supreme Court but then are reviewed and
sometimes changed by Congress. As an example ofthe unsettled nature of the federal view
on this matter, although Congress mandated that U.S. District Courts promulgate rules of
confidentiality in mediations, the Ninth Circuit has questioned whether the District Courts
actually have that authority. The Facebook Inc. v. Pacific Northwest Software Inc., 2011 W L
1346951 (No 08-16745) (9th Cir. Apr. 11,2011), in which the court stated in dicta, “It’s
doubtful that a district court can augment the list of privileges by local rule”” and stated that
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promulgated by the Alaska Supreme Court under its constitutional authority to prescribe
rules of process in the courts. There is thus no reason to defer to the legislature in
recognizing privileges or other rules ofconfidentiality.

The history ofrecognition of privileges in Alaska is instructive. This court

recognized the psychotherapist-patient privilege as a matter of common law while ruling on

a specific case and only later codified it through inclusion in the Rules of Evidence.®

Likewise, this court has recognized common-law confidentiality privileges as to non-lawyers

working with attorneys,’® executive privilege,”" deliberative process privilege,” and a
conditional privilege for publication ofdefamatory material based on employer-employee
relationship. In none of these cases did the court hold off from recognizing a privilege so
thatit could first be codified in court rules or so that the legislature could first enact such a
priviege. Indeed, while some of those privileges (attomey-client, physician-patient, and
several others) are now codified in the Rules of Evidence, several others (executive privilege,
deliberative process privilege, conditional privilege regarding defamatory material) have not
been added to the Evidence Rules although the court has recognized them and their

constitutional basis.

privileges are created by federal common law, not local rules. But the rules and authorities
for federal evidence rules are suigeneris to the federal courts and have no relevance here.

2 Allredv. State, 554 P.2d 411 (Alaska 1976).
3 Amer. Nat. Watermattress Corp v. Manville, 642 P.2d 1330,1333-4 (Alaska 1982).
3 Doe v. Alaska Superior Ct., ThirdJud. Dist., 721 P. 2d 617 (Alaskal986).

& Capital Info. Group v. Office ofGovernor, 923 P. 2d 29 (Alaska 1996).
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In short, when there are constitutional grounds for a privilege, the courts, including
this one, have never hesitated in recognizing them without a prior codification in rule orin
statute.

V. Joint privilege: Any reason not to recognize joint representation? Two
positives make a negative?

One of the issues in this appeal concerns the fact that while the union lay
representative was representing Mr. Peterson in his grievance, Mr. Peterson also had a
private attorney advising him and attempting to advise the union advocate. The State has
demanded all communications between the union and the private attorney. The State
apparently contends that by communicating with a non-lawyer, the attorney waived the
attomey-client privilege, at least as to those communications. What becomes of the
confidentiality of Mr. Peterson’s communications with his attorney, or his communicadons
with his union representative, when die attorney and the representative confer?

The joint privilege has long been recognized in the criminal context in which

attorneys for codefendants work together,33 aswell asin civil cases.34 Here, the question

boils down to the State’s “two positives make a negative” claim, Le., that a communication

B See eg., Us*v. Austin, 416 F. 3d 1016 (9th Cir. 2005); US v. Henke, 222 F. 3d 633 (9th Cir.
2000).

3 In NLRB v.Jackson Hospital Corp., 257 F.R.D. 302,311-12 (D. D.C. 2009), the court
found that the “principle of common interest” protected communications between two
entities when they were pursuing a common interest and the cooperating in ajoint legal
effort
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between one person who has the right to maintain confidentiality o f client communications
(the private attorney), with another person with a confidentiality privilege (the union
representative), results in the two privileges cancelling each other out so there is no longer
any privilege. As strange as that result may seem, it was the rationale used by the trial court
in permitting the State to obtain a confidential memo from the private attorney to his client's
psychiatrist regarding how the litigation could affect his treatment (Exc. 160-163). But
applying the joint privilege approach, when two entities with a privilege communicate with a
common interestin a common client, there is no logical reason that the privilege should not
continue to apply. Any otherresult- such as two positives cancelling each other out and
making a negative - would be absurd and contrary to the rationale for observing a privilege

in the first place.

V1. The lssuesin this Case regarding Confidentiality Privilege* Need a Thorough
Review.

Obviously we believe thatin this case the trial court’s order allowing the State to
obtain confidential union records relating to its representation of Mr. Peterson should be
reversed without delay. If the ruling is not reversed, there are far-reaching ramifications that
should be noted.

A. Lay representation in the courts ofAlaska.

It is an everyday occurrence for municipal prosecutions in Alaska to be handled by a
paralegal, intern, or other non-admitted person;in other places police officers prosecute

cases without lawyers. (We pointed out that the U.S. Supreme Court has held that jailhouse
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lawyers who are not admitted may represent prisoners in the absence of an alternative, and

the Court has even granted a certiorari petition filed by such a non-admitted person on

behalfofanother prisoner.3) So non-lawyers have and wiill continue to present cases in
Alaskan courts. If the trial court's literal interpretation that the privilege only applies to
admitted bar members, the question then becomes whether communications between the
non-awyer doing the courtroom prosecution and others, e.g., in apolice departmentor a
municipal prosecutor’s office, can be discovered by a defendant If the trial court ruling
stands, the question is an open one.

B. M ediations.

Many, perhaps most, mediators, are not lawyers, and there is no requirement that
they be lawyers. In a typical mediation, the mediator may meet separately with each side and
discuss confidential facts and confidential settiement positions. Although there is arule
barring admission into evidence of offers of compromise in subsequent litigation (Evidence

Rule 408), it is entirely conceivable that a mediator could be subpoenaed to turn over notes

and made to testify to his or her recollections of confidential information and positions.37

3 SeeJohnsonv. Avery, 393 U.S. 483,490 (1969). The U. S. Supreme Court recognized that
states may prohibit die practice of law by jailhouse lawyers only if the inmates are provided
with a reasonable alternative to assistance from such laypersons.

3 MitchellH. Rubinstein, Jailhouse Lawyer Granted Cert By Supreme Court,
ADJUNCTLAWPROFESSORBLOG, Feb. 7,2008,
http:/flaw professors.typepad.com/adjunctprofs/2008/02/jailhouse-lawyer.htmL

I This has happened in California, where the state Supreme Court recently held that the
mediation provisions of state statutes made the mediator’s testimony confidential and
inadmissible. Michael Cassel, Petitioner, v. The Superior CourtofLosAngeles County, 244 P.3d
1080,51 CalL 4th 113, 119 CaL Rptr. 3d 437 (CaL 2011).
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Many mediators protect against this by requiring confidentiality agreements that preclude
such a tactic, but a private contractual agreement may not prevent a court subpoena, if the
courts do not recognize a privilege for communications with a non-awyer mediator. If the
tactic were to become widespread, it would grievously diminish the likelihood that parties to
a dispute would agree to mediation and be frank with the mediator, knowing that the
mediator could be forced to repeat what they say to the other side.3

C. Statutory Permission for Lay Representation.

To our knowledge, the State’s mandate oflay representation in union member
grievances is the only such instance in Alaska; butin other jurisdictions statutory systems of
lay representation are more common, as in the California case dted above, Welfare Rights Org.
v. Crisan, 661 P.2d 1073 (Cal. 1983), in which there was a statutory scheme for lay advocates
in welfare entitement hearings. Since the Legislature (or, as here, the executive branch as
part of a collective bargaining agreement) can create lay representation systems, any fjitnre
lay representation system would create the unintended breaches of confidentiality if the trial
court decision were not overruled.

D. Calling the advocate as a witness against his own client.

In this case and in similar cases, if there is no privilege attached to client
communications, a lay advocate could be called by the other side to testify against his or her

own client It has not arisen in this case yet, butif there is no privilege, there is nothing to

® Similarly, in arbitrations, a non-attorney arbitrator could be forced to divulge information
that the parties thought confidential. There is also a question whether a judge or retired
judge who acts as a settlement judge and hears confidences can be made to divulge them,
since the judge would not be a lawyer-advocate for a client, and would not be, strictly
speaking, acting as a judge in the matter.
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preventit from happening, in which case, a union member would be very foolish to share
any information with his or her advocate.

E. Demanding the state's confidential documents and subpoenaing its
staffas witnesses.

If the state can subpoena union documents related to the grievance process, then it is
likely that the employee could demand the State’s internal documents and subpoena its staff
in the Division ofPersonnel, since in the grievance and arbitration phases, the state is
represented by laypersons, not by attorneys. Internal discussions of strategy and settlement
postures would be fairgame. So far in this case, the State had resisted all efforts to obtain
such materials, butit is likely thatif the State succeeds in wiping out the employee’s
confidentiality rights in this phase, the employee would be justified in demanding the same
access to all the State’s confidential internal communications. The result would be balanced
but hardly fair if neither side could have confidentiality in its internal communications.

F. Confidentiality ofcollective bargaining strategy.

If there is no confidentiality in union-member relations, it is conceivable that
management could subpoena records of the union’s collective bargaining strategy and
strategic discussions, in which case the entire viability ofunions as representatives of the

workforce would be in grave jeopardy, and the union’s fiduciary duty to its members would

be impossible to maintain.3

3P See Teamsters Local 391 v. Terry, 494 U.S. 558,567,110 S.Ct 1339,108 L.Ed.2d 519 (1990)
(union has fiduciary duty to protect members’ interests). Forcing the union to reveal what it
has learned in confidence would breach that relationship of trust by converting it into
management’s agent for the collection and transmittal ofinformation that employees might
not otherwise choose to reveal.
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G . R ole ofunions in prelitigation dispute resolution.
If there is no confidentiality in union-member representation, the entire value of
unions as part o f the administrative phase o fdispute resolution would be lost, and either
unions would be forced to lay off their lay staff and hire lawyers for all their grievances and
do away with the system in which employees act as union stewards for members. The
prelitigation administrative process would become meaningless without advocates and would

simply be a time-waster before litigation.

CONCLUSION

The situation in this case has implications for the rights ofindividual employees as
well as for sensible administration ofjustice. It is a constitutional right to have effective
representation at hearings mandated by due process. If the representation is not by an
attorney —and particulariy where the State itself forbids attorney representation —it mustat
least have the essential safeguards thatwould apply if the advocate were an attorney, chief
among which is confidentiality so that the client can safely share his or her side of the case
without fear thatit will all be divulged to the other side. When the employer that seeks to
invade the confidential relationship is also the entity that prevented the employer from using
an attorney as an advocate, it is all the more vital that the courts safeguard confidentiality
and prevent this attack on due process and fair adjudications.

The court should reverse the trial court
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AUTHORITIES PRINCIPALLY RELIED UPON

ALASKA STATUTES:
AS 23.40.110(a)(1), (5). Unfair Labor Practices.

(@) A public employer or an agent ofa public employer may not

(1) interfere with, restrain, or coerce an employee in the exercise of the
employee's rights guaranteed in AS 23.40.080 ;

(5) refuse to bargain collectively in good faith with an organization which is
the exclusive representative ofemployees in an appropriate unit, including but not limited
to the discussing ofgrievances with the exclusive representative.

AS 23.40.210(a). Agreement; Cost-Of-Living Differential.

(@) Upon the completion of negotiations between an organization and a public
employer, if a settlement is reached, the employer shall reduce it to writing in the form of
an agreement. The agreement may include a term for which it w ill remain in effect, not to
exceed three years. The agreement shall include a pay plan designed to provide for a cost-
of-living differential between the salaries paid employees residing in the state and
employees residing outside the state. The plan shall provide that the salaries paid, as of
August 26, 1977, to employees residing outside the state shall remain unchanged until the
difference between those salaries and the salaries paid employees residing in the state
reflects the difference between the cost of living in Alaska and living in Seattle,
Washington. The agreement shall include a grievance procedure which shall have binding
arbitration as its final step. Either party to the agreement has a right of action to enforce
the agreement by petition to the labor relations agency.

COURT RULES
ALASKA RULESOFCIVIL PROCEDURE:
Rule 26(b)(1). General Provisions Governing Discovery; Duty of Disclosure.

b) Discovery Scope and Lim its. Unless otherwise limited by order of the court in
accordance with these rules, the scope ofdiscovery is as follows:

(1) In General. Parties may obtain discovery regarding any matter, not privileged
which is relevant to the subject matter involved in the pending action, whether it relates
to the claim or defense of the party seeking discovery or to the claim or defense of any
other party, including the existence, description, nature, custody, condition and location
ofany books, documents, or other tangible things and the identity and location of persons



having knowledge of any discoverable matter. The information sought need not be
admissible at the trial if the information sought appears reasonably calculated to lead to
the discovery ofadmissible evidence.

Rule 45(d). Subpoena.
(d) Subpoena for Taking Depositions—Place of Examination.

(1) Proofofservice ofa notice to take a deposition as provided in Rules 30(b) and
31(a) constitutes a sufficient authorization for the issuance by the clerk of the court for
any judicial district of subpoenas for the persons named or described therein. The
subpoena may command the person to whom it is directed to produce and permit
inspection and copying of designated books, papers, documents, or tangible things which
constitute or contain matters within the scope of the examination permitted by Rule
26(b), but in that event the subpoena w ill be subject to the provisions of Rule 26(c) and
subparagraph (b) ofthis rule.

The person to whom the subpoena is directed may, within 10 days after the service
thereof or on or before the time specified in the subpoena for compliance if such time is
less than 10 days after service, serve upon the attorney designated in the subpoena written
objection to inspection or copying ofany or all ofthe designated materials. If objection is
made, the party serving the subpoena shall not be entitled to inspect and copy the material
except pursuant to an order of the court from which the subpoena was issued. The party
serving the subpoena may, if objection has been made, move upon notice to the deponent
for an order at any time before or during the taking ofthe deposition.

(2) A resident ofthejudicial district in which the deposition is to be taken may be
required to attend an examination at any place within the district, unless otherwise
ordered by the court. A nonresident ofthejudicial district in which the deposition is to be
taken, and a nonresident of the state subpoenaed within the state, may be required to
attend at any place within the district wherein the nonresident is served with a subpoena,
unless otherwise ordered by the court.

ALASKA RULE OF EVIDENCE:

Rule 501. Privileges Recognized Only as Provided.

Except as otherwise provided by the Constitution of the United States or of this
state, by enactments of the Alaska Legislature, or by these or other rules promulgated by
the Alaska Supreme Court, no person, organization, or entity has a privilege to:

(1) refuse to be a witness; or

(2) refuse to disclose any matter; or

(3) refuse to produce any object or writing; or



(4) prevent another from being a witness or disclosing any matter or producing
any object or writing.
(Added by SCO 364 effective August 1, 1979)

Rule 502. Required Reports Privileged by Statute.

A person, corporation, association, or other organization or entity, either public or
private, making a return or report required by law to be made has a privilege to refuse to
disclose and to prevent any other person from disclosing the return or report, if the law
requiring it to be made so provides. A public officer of an agency to whom a return or
report is required by law to be made has a privilege to refuse to disclose the return or
report if the law requiring it to be made so provides. No privilege exists under this rule in
actions involving perjury, false statements, fraud in the return or report, or other failure to
comply with the law in question.

(Added by SCO 364 effective August 1, 1979)

Rule 503. Lawyer-Client Privilege.

(a) Definitions. As used in this rule:

(1) A client is a person, public officer, or corporation, association, or other
organization or entity, either public or private, who is rendered professional legal services
by a lawyer, or who consults a lawyer with a view to obtaining professional legal
services.

(2) A representative of the client is one having authority to obtain professional
legal services and to act on advice rendered pursuant thereto, on behalf of the client.

(3) A lawyer is a person authorized, or reasonably believed by the client to be
authorized, to practice law in any state or nation.

(4) A representative of the lawyer is one employed to assist the lawyer in the
rendition ofprofessional legal services.

(5) A communication is confidential if not intended to be disclosed to third
persons other than those to whom disclosure is in furtherance of the rendition of
professional legal services to the client or those reasonably necessary for the transmission
ofthe communication.

(b) General Rule of Privilege. A client has a privilege to refuse to disclose and to
prevent any other person from disclosing confidential communications made for the
purpose of facilitating the rendition of professional legal services to the client, (1)
between the client or the client's representative and the client's lawyer or the lawyer's
representative, or (2) between the client's lawyer and the lawyer’s representative, or (3) by
the client or the client's lawyer to a lawyer representing another in a matter of common
interest, or (4) between representatives of the client or between the client and a
representative of the client, or (5) between lawyers representing the client.

(c) Who May Claim the Privilege. The privilege may be claimed by the client, the
client's guardian or conservator, the personal representative of a deceased client, or the



successor, trustee, or similar representative of a corporation, association, or other
organization, whether or not in existence. The person who was the lawyer at the time of
the communication may claim the privilege but only on behalfofthe client. The authority
to do so is presumed in the absence of evidence to the contrary.

(d) Exceptions. There is no privilege under this rule:

(1) Furtherance of Crime or Fraud. If the services of the lawyer were sought,
obtained or used to enable or aid anyone to commit or plan to commit what the client
knew or reasonably should have known to be a crime or fraud; or

(2) Claimants Through Same Deceased Client. As to a communication relevant to
an issue between parties who claim through the same deceased client, regardless of
whether the claims are by testate or intestate succession or by inter vivos transaction; or

(3) Breach of Duty by Lawyer or Client. As to a communication relevant to an
issue ofbreach of duty by the lawyer to the client or by the client to the lawyer; or

(4) Document Attested by Lawyer. As to a communication relevant to an issue
concerning an attested document to which the lawyer is an attesting witness; or

(5) Joint Clients. As to a communication relevant to a matter of common interest
between two or more clients if the communication was made by any ofthem to a lawyer
retained or consulted in common, when offered in an action between any ofthe clients.

(Added by SCO 364 effective August 1, 1979; amended by SCO 1153 effective
July 15, 1994; and by SCO 1522 effective October 15, 2003)

Rule 504. Physician and Psychotherapist-Patient Privilege.

(@) Definitions. As used in this rule:

(1) A patient is a person who consults or is examined or interviewed by a
physician or psychotherapist.

(2) A physician is a person authorized to practice medicine in any state or nation,
or reasonably believed by the patient so to be.

(3) [Effective March 1, 1999.] A psychotherapist is (A) a person authorized to
practice medicine in any state or nation, or reasonably believed by the patient to be so,
w hile engaged in the diagnosis or treatment ofa mental or emotional condition, including
alcohol or drug addiction, (B) a person licensed or certified as a psychologist or
psychological examiner under the laws of any state or nation or reasonably believed by
the patient so to be, while similarly engaged, [OR] (C) a person licensed as a marital or
family therapist under the laws of a state or nation or reasonably believed by the patient
so to be, while similarly engaged, or (D) a person licensed as a professional counselor
under the laws of a state or nation, or reasonably believed by the patient so to be, while
similarly engaged.

(4) A communication is confidential if not intended to be disclosed to third
persons other than those present to further the interest of the patient in the consultation,
examination, or interview, or persons reasonably necessary for the transmission of the
communication, or persons who are participating in the diagnosis and treatment under the
direction of the physician or psychotherapist, including members ofthe patient's family.



(b) General Rule ofPrivilege. A patient has a privilege to refuse to disclose and to
prevent any other person from disclosing confidential communications made for the
purpose of diagnosis or treatment of the patient's physical, mental or emotional
conditions, including alcohol or drug addiction, between or among the patient, the
patient's physician or psychotherapist, or persons who are participating in the diagnosis or
treatment under the direction of the physician or psychotherapist, including members of
the patient's family.

(c) Who May Claim the Privilege. The priviege may be claimed by the patient, by
the patient's guardian, guardian ad litem or conservator, or by the personal representative
ofa deceased patient. The person who was the physician or psychotherapist at the time of
the communication is presumed to have authority to claim the privilege but only on
behalfofthe patient.

(d) Exceptions. There is no privilege under this rule:

(1) Condition on Element of Claim or Defense. As to communications relevant to
the physical, mental or emotional condition of the patient in any proceeding in which the
condition of the patient is an element of the claim or defense of the patient, of any party
claiming through or under the patient, of any person raising the patient's condition as an
element of that person’s own case, or of any person claiming as a beneficiary of the
patient through a contract to which the patient is or was a party; or after the patient's
death, in any proceeding in which any party puts the condition in issue.

(2) Crime or Fraud. If the services of the physician or psychotherapist were
sought, obtained or used to enable or aid anyone to commit or plan a crime or fraud or to
escape detection or apprehension after the commission ofa crime or a fraud.

(3) Breach of Duty Arising Out of Physician-Patient Relationship. As to a
communication relevant to an issue of breach, by the physician, or by the
psychotherapist, or by the patient, of a duty arising out of the physician-patient or
psychotherapist-patient relationship.

(4) Proceedings for Hospitalization. For communications relevant to an issue in
proceedings to hospitalize the patient for physical, mental or emotional illness, if the
physician or psychotherapist, in the course of diagnosis or treatment, has determined that
the patient is in need ofhospitalization.

(5) Required Report. As to information that the physician or psychotherapist or the
patient is required to report to a public employee, or as to information required to be
recorded in a public office, if such report or record is open to public inspection, or as to
information or matters contained in or reasonably raised by a report submitted under AS
08,64.336, other than information that would establish the identity ofa patient, unless the
court finds that it is necessary to admit the identifying information in order to serve the
interests ofjustice.

(6) Examination by Order of Judge. As to communications made in the course of
an examination ordered by the court ofthe physical, mental or emotional condition ofthe
patient, with respect to the particular purpose for which the examination is ordered unless
the judge orders otherwise. This exception does not apply where the examination is by
order of the court upon the request of the lawyer for the defendant in a criminal



proceeding in order to provide the lawyer with information needed so that the lawyer may
advise the defendant whether to enter a plea based on insanity or to present a defense
based on the defendant's mental or emotional condition.

(7) Criminal Proceeding. For physician-patient communications in a criminal
proceeding. This exception does not apply to the psychotherapist-patient privilege.

(Added by SCO 345 effective August 1, 1979; amended by SCO 850 effective
January 15, 1988; by SCO 1108 effective January 15, 1993; by SCO 1153 effective July
15,1994, by SCO 1337 effective March 1, 1999; and by SCO 1522 effective October 15,
2003)

Note: SCO 1108 incorporated changes in Evidence Rule 504(a)(3) made by the
legislature in ch. 129 § 12 SLA 1992. This legislation added the language in
subparagraph (a)(3), "or (C) a person licensed as a marital or family therapist under the
laws of a state or nation or reasonably believed by the patient so to be, while similarly
engaged.”

SCO 1108 was entered for the sole reason that the legislature has mandated the
above amendment. If ch. 129 § 12 SLA 1992 is invalidated by a court of competent
jurisdiction, SCO 1108 shall be considered autom atically rescinded.

Note to SCO 1337: Evidence Rule 504(a)(3) was amended by § 5 ch. 75 SLA
1998 to expand the definition of "psychotherapist” to include licensed professional
counselors. Section 1 of this order is adopted for the sole reason that the legislature has
mandated the amendment.

Rule 505. Husband-W ife Privileges.

(@) Spousal Immunity.

(1) General Rule. A husband shall not be examined for or against his wife, without
his consent, nor a wife for or against her husband, without her consent.

(2) Exceptions. There is no privilege under this subdivision:

(A) In a civil proceeding brought by or on behalf of one spouse against the other
spouse; or

(B) In a proceeding to commit or otherwise place a spouse, the property of a
spouse or both the spouse and the property of the spouse under the control of another
because of the alleged mental or physical condition ofthe spouse; or

(C) In a proceeding brought by or on behalf of a spouse to establish the spouse's
competence or

(D) In a proceeding in which one spouse is charged with:

(i) A crime against the person or the property of the other spouse or of a child of
either, whether such crime was committed before or during marriage.

(i) Bigamy, incest, adultery, pimping, or prostitution.

(iii) A crime related to abandonment ofa child or nonsupport ofa spouse or child.

(iv) A crime prior to the marriage.

(v) A crime involving domestic violence as defined in AS 18.66.990.

(E) In a proceeding involving custody ofa child.



(F) Evidence derived from or related to a business relationship involving the
Spouses.

(b) Confidential M arital Communications.

(1) General Rule. Neither during the marriage nor afterwards shall either spouse
be examined as to any confidential communications made by one spouse to the other
during the marriage, without the consent of the other spouse.

(2) Exceptions. There is no privilege under this subdivision:

(A) If any ofthe exceptions under subdivision (a) (2) ofthis rule apply; or

(B) If the communication was made, in whole or in part, to enable or aid anyone to
commit or plan to commit a crime or a fraud; or

(C) In aproceeding between a surviving spouse and a person who claims through
the deceased spouse, regardless ofwhether such claim is by testate or intestate succession
or by inter vivos transaction; or

(D) In a criminal proceeding in which the communication is offered in evidence
by a defendant who is one of the spouses between whom the communication was made;
or

(E) In a proceeding under the Rules of Children's Procedure; or

(F) If the communication was primarily related to and made in the context of a
business relationship involving both spouses or the spouses and third parties.

(Added by SCO 364 effective August 1, 1979; amended by SCO 823 effective
August 1, 1987; by SCO 1269 effective July 15, 1997; and by SCO 1522 effective
October 15, 2003)

Note to SCO 1269: Evidence Rule 505(a) was amended by § 70 ch. 64 SLA 1996.
Section 13 of this order is adopted for the sole reason that the legislature has mandated
the amendment.

Rule 506. Communications to Clergymen.

(@) Definitions. As used in this rule:

(1) A member of the clergy is a minister, priest, rabbi, or other similar functionary
of a religious organization, or an individual reasonably believed so to be by the person
consulting the individual.

(2) A communication is confidential if made privately and not intended for further
disclosure except to other persons present in furtherance of the purpose of the
communication.

(b) General Rule ofPrivilege. A person has a privilege to refuse to disclose and to
prevent another from disclosing a confidential communication by the person to a member
ofthe clergy in that individual's professional character as spiritual adviser.

(c) Who May Claim the Privilege. The privilege may be claimed by the person, by
the person's guardian or conservator, or by the person’s personal representative if the
person is deceased. The member of the clergy may claim the priviege on behalf of the
person. The authority so to do is presumed in the absence of evidence to the contrary.



(Added by SCO 364 effective August 1, 1979; amended by SCO 1153 effective
July 15, 1994)

Rule 507. Political Vote.

Every person has a privilege to refuse to disclose the tenor ofthe person’s vote at a
political election conducted by secret ballot unless the vote was cast illegally.

(Added by SCO 364 effective August 1, 1979; amended by SCO 1522 effective
October 15, 2003)

Rule 508. Trade Secrets.

A person has a privilege, which may be claimed by the person or the person's
agent or employee, to refuse to disclose and to prevent other persons from disclosing a
trade secret owned by the person, if the allowance of the priviege will not tend to
conceal fraud or otherwise work injustice. When disclosure is directed, the judge shall
take such protective measures as the interests of the holder of the privilege and of the
parties and the furtherance ofjustice may require.

(Added by SCO 364 effective August 1, 1979; amended by SCO 1153 effective
July 15, 1994)

Rule 509. Identity ofInformer.

(@) Rule ofPrivilege. The United States, the State of Alaska and sister states have
a privilege to refuse to disclose the identity of a person who has furnished information
relating to or assisting in an investigation of a possible violation of law to a law
enforcement officer or member of a legislative committee or its staff conducting an
investigation.

(b) Who May Claim. The priviege may be claimed by an appropriate
representative of the public entity to which the information was furnished by the
informer.

(c) Exceptions.

(1) Voluntary Disclosure -- Informer a Witness. No privilege exists under this rule
if the identity of the informer or the informer’s interest in the subject matter of the
communication has been disclosed to those who would have cause to resent the
communication by a holder of the privilege or by the informer's own action, or if the
informer appears as a witness for the prosecution.

(2) Testimony on Metrits.

(1) If a party claims that a government informer may be able to give testimony
necessary to a fair determination of the issue of guilt, innocence, credibility ofa witness
testifying on the merits, or punishment in a criminal case, or of a material issue on the
merits in a civil case to which the state is a party, and if the government invokes the
privilege, the party shall be given an opportunity to show that the party's claim is valid.



The judge shall hear all evidence presented by the party and the government, and both
sides shall be permitted to be present with counsel during the presentation of evidence,
subject to subdivision (c) (2) (ii) ofthis rule.

(ii) If the government requests an opportunity to submit to the court, by affidavit
or testimony or otherwise, evidence concerning the information possessed by an
informant, which submission might tend to reveal the informant's identity, the judge shall
permit the government to make its submission without disclosure to the other party.
Neither the attorney for the government, nor the other party or the other party's attorney
may be present when the judge is examining the in camera submission. Although the
submission generally w ill consist of affidavits, the judge may direct that witnesses appear
before the judge, without the government or the other party present, to give testimony.

(iif) If the judge finds that there is a reasonable possibility that the informant can
give the testimony sought, and if the government elects not to disclose the informant's
identity, the judge shall, either on motion of a party or sua sponte, dismiss criminal
charges to which the testimony would relate if the informant's testimony is material to
guilt or innocence. In criminal proceedings in which the informant's testimony is not
material to guilt or innocence and in civil proceedings the judge may make any order that
justice requires.

(iv) Evidence submitted to the judge shall be sealed and preserved to be made
available to the appellate court in the event of an appeal, and the contents shall not
otherwise be revealed without consent ofthe government.

(3) Legality ofObtaining Evidence.

() When a defendant challenges the legality of the means by which evidence was
obtained by the prosecution and the prosecution relies upon information supplied by an
informer to support its claim of legality, if the judge is not satisfied that the information
was received from an informer reasonably believed to be reliable or credible the judge
may require the identity of the informer to be disclosed. In determining whether or not to
require disclosure, the judge shall hear any evidence offered by the parties and both the
defendant and the government shall have the right to be represented by counsel.

(ii) If the judge determines that disclosure of the informant's identity is necessary,
upon request by the prosecution the disclosure shall be made to the court alone, not to the
defendant. The judge may, if necessary, examine the informant or other witnesses about
the informant, but such examination w ill be in camera and neither the defendant nor the
prosecution shall be present or represented.

(i) If disclosure ofthe identity of the informer is made to the court and not to the
defendant, the record thereof shall be sealed and preserved to be made available to the
appellate court in the event ofan appeal, and the contents shall not otherwise be revealed
without consent of the prosecution.

(Added by SCO 364 effective August 1, 1979; amended by SCO 1153 effective
July 15,1994)
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ISSUE PRESENTED FOR REVIEW

May an employee who has sued his former employer withhold relevant

173

information in discovery by asserting a “union testimonial privilege,” despite the fact that
no such privilege currently exists under Alaska law, and despite the mandate of

Alaska Rule of Evidence 501, which limits the creation of new evidentiary privileges?

STATEMENT OF THE CASE
l. Introduction

Mr. Peterson asks this Court to take the unusual step of creating a new
evidentiary privilege for communications between an employee and his union — a union
testimonial privilege. [Pet. Br. 3] No other jurisdiction has adopted such a privilege.
Because new evidentiary privileges obscure the search for truth, because
Alaska Rule of Evidence 501 Ilimits the creation of new privileges, and because the
proposed privilege would undermine important public policy goals, this Court should
decline to adopt this new privilege.

Mr. Peterson sued his state employer for wrongful termination, and the
state sought Mr. Peterson’s union file in discovery pursuant to the
Alaska Rules of Civil Procedure. [Exc. 001-008, 050] The subpoena for the union file
was reasonably calculated to lead to the discovery of evidence which would establish that
the state did not breach its duty of good faith and fair dealing in terminating Mr. Peterson
and that Mr. Peterson failed to exhaust his administrative remedies.1 Without access to

Mr. Peterson’s union file, the state will not be able to prove that Mr. Peterson failed to

1 Noffke V. Perez, 178 P.3d 1141, 1150 (Alaska, 2008).
1



fully pursue the grievance procedure provided in his collective bargaining agreement.

[Tr.033-039]

Mr. Peterson’s union communications are not subject to any existing

]

evidentiary privileges. Courts refuse to extend the attomey-client privilege because the

union representative is not a lawyer to the individual member during a labor dispute.3

And when Mr. Peterson’s private counsel inserted himselfinto the grievance process, the

union and the private counsel did not enter into ajoint representation of Mr. Peterson, nor

was the union acting as an agent of Mr. Peterson’s private counsel, because the union

represents all of its members during a dispute.4 [Tr. 020-021] Accordingly, Mr. Peterson

may not withhold the requested documents unless this Court creates a new evidentiary

privilege.

This Court possesses a limited authority to create new privileges.

Alaska Rule of Evidence 501 limits the creation of new common-law privileges — since

its enactment in 1979, this Court has not created a new common-law privilege.5

Moreover, a union testimonial privilege would undermine important public policy

objectives — for instance, it would undermine the exhaustion doctrine by making it
2 Alaska R. of Evid. 501-509.

3 W alker v. Huie, 142 F.R.D. 497, 501 (D. Utah 1992).

4 Garcia v. Zenith Electronics Corp., 58 F.3d 1171, 1175-6 (7th. Cir.1995) citing

Seymour v. Olin Corp., 666 F.2d 202, 208 (5th. Cir. 1982).

SCO 364 effective August 1, 1979. The last common-law privilege was adopted
in Allred v. State, 554P.2d411 (Alaska 1976) and it was the psychotherapist-patient
privilege.



impossible for an employer to prove that an employee failed to exhaust the grievance
process provided by a collective bargaining agreement. This Court should permit the
legislature to debate the policy implications of such a new privilege or seek public input
before adopting this unique privilege, as the legislature has yet to enact a statute which
even implies the creation of such a privilege.6 No court has adopted a union testimonial
privilege applicable to civil litigation.7 And privileges that are similar to the union
testimonial privilege, such as the lay advocate privilege, do not apply in the labor
relations context because labor relations statutes do not equate union representatives to
attorneys.8

Finally, due process does not require the union testimonial privilege. State
employees are afforded multiple opportunities to be heard both before and after the State

terminates their employment. [Exc. 125, 128, 001-008] AnNnd the rules of discovery

Administrative Rule 44(e) permits this Court to adopt a new privilege but should

submit notice to interested parties under this rule.

Michael Moberly, Extending A Qualified Evidentiary Privilege To Confidential
Communications Between Employees And Their Union Representatives, 5 Nev. LJ. 508,
568-569 (2004-2005). New York courts have arguably adopted the union testimonial
privilege in limited circumstances. Seelig v. Shepard 152 Misc.2d 699, 699-700 (N.Y.
Sup. Ct. 1991)(the case did not involve civil litigation); See also, City o fNewburgh v.
Newman, 70 AD.2d 362, 365-66 (3d Dept. 1979)(upholding an unfair labor practices
decision of a labor relations board). Unlike courts in Alaska, New York courts have the
authority to recognize new common law privileges and do not need to interpret whether
statutory language and legislative history plainly demonstrate the legislature’s intent to
create a new privilege. Am. Airlines, Inc. v. Superior Court, 114 Cal.App.4th 881, 893
(Cal App. 4th 2004); Alaska Rules OfEvidence 501.

Am. Airlines, Inc. v. Superior Court, 114 Cal.App.4th881, 890 (Cal App. 4th2004).

3



promote due process in that they ensure Mr. Peterson is not erroneously deprived of a

property interest.9

The Court should decline to create a new evidentiary privilege for union

communications, and thus should uphold the decision of the superior court allowing the

state access to Mr. Peterson’s union file.

. Facts And Proceedings

Russell Peterson applied for a position as a

Microcomputer/Network Technician Il with the Division of Labor and Workforce

Development (“the state”) on January 16, 2007 and was hired on January 24, 2007.

[Exc. 002-003] Unbeknownst to the state, Mr. Peterson falsified his employment

application by certifying that he had never been convicted of a felony, when in fact he

had been convicted of numerous felonies. [Exc. 016, 108, 110-111, 125]

The employment application made it explicit that Mr. Peterson needed to disclose past

felonies and applicants who fail to disclose are subject to termination. [Exc. 108-121].

In an odd twist of fate, it was Mr. Peterson’s attorney, Mr. Mertz, who later

tipped off the state to Mr. Peterson’s undisclosed felony convictions. [Exc. 123-124]

OnlJune 1, 2009, Mr. Mertz sent a letter to Pat Shier, then Director of the State of Alaska

Division of Retirement and Benefits. [Id.] In that letter, Mr. Mertz explained that

Mr. Peterson had moved to Alaska in the late 1980's. [lId.] And that, in order to obtain

Alaska R. Civ. P. 26(b)(1). In this case, Mr. Peterson is not erroneously deprived
of a property interest if he failed to exhaust administrative remedies. Grant v. Anchorage
Police Dept.,, 20 P.3d 553, 557 n. 16 (Alaska 2001) citing Knight v. Am. Guard & Alert,
Inc. 714 P.2d 788, 791-92 (Alaska 1986).



“a fresh start,” Mr. Peterson used a name (“Joshua Warner”), date of birth, and social

security number that were not his own. [Id.] Mr. Mertz explained that Mr. Peterson had

worked for the state under this false identity during the 1980’s and asked that the

Division of Retirement and Benefits correct Mr. Peterson’s Public Employment

Retirement System tier and other longevity-related benefits to give Mr. Peterson credit

for his work wunder the false identity. [1d.] The state began to investigate

Mr. Peterson’s claims, and learned that he had failed to disclose several out-of-state

felony convictions when he applied for hisjob. [Exc. 125]

Upon discovering the falsification, and after holding a pretermination

meeting, the State terminated Mr. Peterson’s employment on August 21, 2009. [Id.].

Mr. Peterson, who was a member of the Alaska State Employees Association Union,

Local 52, American Federation of State County and Municipal Employees, AFL-CIO

(“the union”), sought reinstatement through the grievance process set out in the collective

bargaining agreement between the union and the state.1 [Exc. 125, 128]

The union represented Mr. Peterson through three steps of the grievance

process. [Exc. 095-096, 125, 128] None ofthe union’s explanations for the falsification

convinced the state to change its position. [Exc. 128] At no time during the grievance

process did the state or any of its representatives seek to review communications between

Mr. Peterson and the union. [Exc. 095-096; Tr. 033-039]

The Public Employment Relations Act (PERA) requires state employers and
unions to enter collective bargaining agreements. The collective bargaining agreement
must include a grievance process that has binding arbitration as its final step.
AS 23.40.210(a)(2010).



In March, 2010, the union decided not to seek arbitration of Mr. Peterson’s
grievance under Step IV of the grievance process. [Exc. 128] If Mr. Peterson disagreed
with that decision not to seek arbitration, he was required to appeal it with the union
internally, but the state believes that he never did so, and thus failed to exhaust his
administrative remedies.l1 [Id.] This failure would be fatal to his right to pursue his
contract claims against the state in civil court.12

One month later, on April 30, 2010, Mr. Peterson filed a wrongful
termination lawsuit in superior court. [Exc. 001-008]. In the complaint, Mr. Peterson
alleges breach of the covenant of good faith and fair dealing, intentional infliction of
emotional distress, and other ancillary causes of action. [Id.] Mr. Peterson claimed in his
complaint that he exhausted his administrative remedies through the grievance process.
[Exc. 004] Discovery ensued. [Tr. 184-187]

The state reviewed emails between Dick Isett (the union’s business agent)
and Benthe Mertl-Posthumus (the State’s point person during the grievance process).
[Exc. 128] Emails from Mr. Isett to Ms. Posthumous, which are hearsay, appear to
indicate Mr. Peterson failed to appeal Mr. Isett’s decision not to take this matter to

arbitration. [lId.] Because Mr. Peterson’s union file likely provides direct evidence of

1 See, e.g.,, Crowley v. State, Dept, of Health and Social Services, Office of
Children’s Services, Not Reported in P.3d, 2008 WL 5352309, 4 (Alaska 2011)
(unpublished) (holding that an employee had a duty to appeal a business agent’s decision
not to seek arbitration to the union’s grievance review committee in order to have

exhausted administrative remedies).

2 Grant v. Anchorage Police Dept.,, 20 P.3d 553, 557 n.16 (Alaska 2001) citing
Knightv. Am. Guard & Alert, Inc. 714 P.2d 788, 791-92 (Alaska 1986).



Mr. Peterson’s failure to exhaust that the state could use in its defense, the state issued a

proper subpoena to the union on September 29, 2010. [Exc. 050] Neither the union nor

the AFL-CIO (“the amicus”) objected to production of the union file at the time of the

request. But Mr. Peterson filed a motion to quash on October 11, 2010. [Exc. 034-085]

Although Mr. Peterson never appears to argue the file is irrelevant to this litigation, he

argues that the records should be protected by an evidentiary privilege. [Id.]

Mr. Peterson’s motion to quash placed the state at a considerable

disadvantage in obtaining discovery, which was initially set to close in December 2010.

[Tr. 033-039] The state deposed Mr. Peterson and sought follow-up discovery, but still

has not obtained direct evidence of whether Mr. Peterson exhausted his administrative

remedies. [lId.]n In March 2011, the superior court denied Mr. Peterson’s motion to

quash, noting that under Evidence Rule 501, a court may recognize new privileges only if

compelled to by a constitutional right, by a statute, or by changes made to the evidence

rules by this Court in its rulemaking authority. [Exc. 158-175]. Mr. Peterson petitioned

for review, and his petition was granted.

There have been several developments of the factual record regarding exhaustion
since the superior court briefing took place in this case. On remand, ifthe Court adopts a
union testimonial privilege, serious questions remain regarding whether Mr. Peterson
waived the privilege in this case by asserting at his deposition that it was futile for him to

exhaust administrative remedies with the union given the union’s statements to him.



STANDARD OF REVIEW

Rulings on discovery are reviewed for abuse ofdiscretion.14 In determining
whether a case presents facts warranting the recognition of a new privilege, certain
general principles apply.15 Foremost among these is the maxim that the public has the
right to hear every man’s evidence in a court of law.16 Courts start with the primary
assumption that there is a general duty to give what testimony one is capable of giving,
and it is the party which seeks the exception from this principle that bears the burden of
establishing a privilege.17 New privileges suppress evidence and compromise the search

for truth.18

“a Christensen v. NCH Corp., 956 P.2d 468,473 (Alaska 1998).

5 In Re Grand Jury Subpoenas Dated January 20, 1998, 995 F.Supp. 332, 334
(E.D.N.Y. 1988). This standard applies to the extent Mr. Peterson is asking the Court to

create a common-law privilege.
16 United States v. Bryan, 339 U.S. 323, 331 (1950).

17 In Re Grand Jury Subpoenas Dated January 20, 1998, 995 F.Supp. 332, 334
(E.D.N.Y. 1988).

18 See Univ. ofPa. v. EEOC, 493 U.S. 182 (1990) (privilege denied for confidential
university peer review proceedings); United States v. Gillock, 445 U.S. 360 (1980)
(privilege denied for state legislators); United States v. Nixon, 418 U.S. 683 (1974)
(privilege denied in part for communications between President and his senior advisors);
Couch v. United States, 409 U.S. 322 (1973) (accountant-client privilege denied). See
also In re Grand Jury, 103 F. 3d 1140, 1147 (3d Cir. 1997) (circuit court refbses to

recognize parent-child privilege).



ARGUMENT

l. The Union File Is Relevant And Discoverable Under The Alaska Rules of
Civil Procedure

Under the Alaska Rules of Civil Procedure, the state is entitled to seek
Mr. Peterson’s union file.19 The Court has stated that “discovery should normally
proceed without judicial participation . . . ‘in a manner demonstrating candor and
common sense.””20 Alaska courts have adopted “a system of liberal pretrial discovery
where parties may obtain discovery regarding any matter not privileged which is relevant
to the subject matter involved in the pending action.2l And “relevance for purposes of
discovery is broader than for purposes oftrial.”22 Accordingly, “[t]he information sought
need not be admissible at the trial ifthe information sought appears reasonably calculated
to lead to the discovery of admissible evidence.”23 Mr. Peterson does not appear to argue
that his union file is not relevant or discoverable, absent a privilege. [Exc. 034-085]
And the wunion file is relevant to more than Mr. Peterson’s failure to exhaust

administrative remedies.?4

9 Alaska R. Civ. P. 26(b)(1).
20 Langdon v. Champion, 745 P.2d 1371, 1373 (Alaska 1987).
2 Noffke v. Perez, 178 P.3d 1141,1150 (Alaska, 2008).
2 Lee v. State, 141 P.3d 342, 347 (Alaska 2006).
PA] Civil Rule 26(b)(1).
Every employment contract in Alaska is subject to the implied covenant of good

faith and fair dealing. Smith v. Anchorage Sch. Dist.,, 240 P.3d 834, 844 (Alaska 2010).
W hile lacking a precise definition, the covenant “generally requires employers to treat

9



Moreover, pursuant to Alaska R. Civ. P. 45(d), the union could have lodged

an objection to the extent of the state’s subpoena. Had an objection been lodged, the state

could have worked with the union to narrow its requests and avoid areas of concern to the

union. |If the state thought the union was not providing all the documents it could, the

state could have sought redress in superior court.25

. The Union File Is Not Subject To An Existing Privilege Or Joint Privilege

Union representation during the grievance process does not form an

attomey-client relationship between the union representative and the member. Attomey-

client privilege in Alaska is governed by Evidence Rule 503, which applies to

communications between a client and a “lawyer or the lawyer’s representative.”

Courts routinely refuse to extend the attomey-client privilege to union representation

like employees alike and act in a manner that a reasonable person would regard as fair.
Mitchell v. Teck Cominco Alaska, Inc.,, 193 P.3d 751, 760 (Alaska 2008). Thus, one
question for trial is whether the state treated Mr. Peterson fairly during the grievance
process. Mr. Peterson’s union file could lead to the discovery that some of
Mr. Peterson’s explanations for his failure to report felonies surfaced only during the
grievance process and not before. [Exc. 094-097] Moreover, if Mr. Peterson made false
or misleading statements to his union, the file could establish that Mr. Peterson is not a
credible witness which is always at issue in a trial. [Id.] If there are other grievances in
the file involving Mr. Peterson, they would tend to show bias of potential witnesses.
[Id.] The State’s request is merely intended to flush out and develop these factual issues
for trial. [I1d.]

See McCoy v. Southwest Airlines, 211 F.R.D. 381, 384-385 (C. Dist.
Cal. 2002)(where a non-party witness objects to the scope of discovery, the nonparty can
prevent disclosure by objection and the party seeking discovery must then obtain an order

from the court directing compliance).

10



because the relationship between a union and its members is not that of a lawyer and a
client.26
The union represents several interests during the grievance process, not just

the interest of the member bringing the grievance. Once an employee bargaining unit
designates a union, the members of that bargaining unit agree that the union is the
exclusive representative of all the unit members.27 The union advocates for the
individual member during the grievance process and is obligated to do s0.28 But at times,
the union must sacrifice the interests of individual employees for the sake of the larger
bargaining collective in a unionized workforce.29 The betterment of the entire unit is at
stake in each and every grievance,30 including Mr. Peterson’s grievance.
The union maintains considerable discretion over grievance matters.31 The union’s duty

See Walker v. Huie, 142 F.R.D. 497 (D. Utah 1992) (refusing to apply attomey-
client privilege to union representative because he was not an attorney).
Rawlings v. Police Dep't o flersey City, 627 A.2d 602, 609 (N.J. 1992) (same).
27 AS 23.40.110(a)(5).
28 Kollodge v. State, 757 P.2d 1028, 1034 (Alaska 1988).

Garcia v. Zenith Electronics Corp., 58 F.3d 1171, 1175-1176 (7th. Cir. 1995)
citing NLRB v. Allis-Chalmers Mfg. Co., 388 U.S. 175, 180 (1967).

Republic Steel Corp. v. Maddox, 379 U.S. 650, 653 (1965); Peterson v. Kennedy,
771 F.2d 1244, 1258 (9thCir. 1985); Vaca v. Sipes, 386 U.S. 171, 182 (1967).

3 Garcia v. Zenith Electronics Corp., 58 F.3d 1171, 1175(7th. Cir. 1995) citing
Seymour v. Olin Corp., 666 F.2d 202, 208 (5th. Cir. 1982). See Tedesco v. City of
Stamford, 610 A.2d 574, 582-83 (Conn., 1992) citing Winston v. United States Postal
Service, 585 F.2d 198, 208 (7th Cir. 1978) (The union has a duty to discountenance

disruptive and frivolous claims).

1



to the membership is critical when it decides not to take a dispute with management to

arbitration, which can be expensive for the union.32 This is not an attorney client

relationship.

In an effort to bolster his claim that his union representative is an attorney,

Mr. Peterson distorts the state’s role in “requiring” union grievance proceedings.

Mr. Peterson argues that “the State requires the employee pursue a mandatory grievance

process before he can file suit.” [Pet. Br. 2] He goes on to argue “the State has explicitly

and emphatically decreed that attorneys may not represent employees in

Mr. Peterson’s situation, but only union officials may do so.” [Pet. Br. 7, 4, 9]

The state employer is not forcing Mr. Peterson into the grievance process.

The Alaska Legislature requires state agencies to enter into collective bargaining

agreements providing grievance procedures.33 The state is required to recognize the

union as the member’s exclusive representative at all times, and work exclusively with

the union during the grievance process.34

See Kollodge v. State, 757 P.2d 1028, 1036 (Alaska 1988) (the union did not
breach its duty to fairly represent the member when it decided not to arbitrate, given that
after careful review, the union felt it did not have a strong chance of prevailing at

arbitration).

AS 23.40.240; AS 23.40.110(a)(5); Barnica v. Kenai Peninsula Borough School
Dist.,, 46 P.3d 974, 977 (Alaska 2002)(plurality).

Id. See also AS 23.40.210(a). The legislature determined that these rules best

serve the State of Alaska by engendering harmonious and cooperative relations between

state employers and its employees.

12



Mr. Mertz’s assistance of Mr. Peterson during the grievance process does
not create a joint privilege between the union and Mr. Mertz either. [Tr. 020-021]
The presence of union representatives at meetings between attorneys and clients destroys
the attomey-client privilege.35 Labor law disfavors the involvement of privately retained
counsel in the grievance process because it bypasses the union and undermines the
strength of the union’s exclusive representation.36 Furthermore, the union is not
Mr. Mertz’s agent.37 Thus, communications Mr. Mertz had with the union are not subject
to a privilege.

1. The Court Has Limited Authority Outside Of Rulemaking To Create New

Privileges
Because Mr. Peterson’s union file is not protected by the attomey-client
privilege, only a newly created union testimonial privilege would prevent its disclosure in

discovery.38 No Alaska court has recognized such a privilege, and no other jurisdiction

Atwood v. Burlington Indus. Equity, Inc., 908 F. Supp. 319, 323 (M.D.N.C. 1995).

Castelli v. Douglas Aircraft Co., 752 F.2d 1480, 1484 (9th Cir. 1985) citing
Malone v. United States Postal Service, 526 F.2d 1099 (6th Cir. 1975); Johnson v. United
Steelworkers ofAm., 843 F. Supp. 944, 947 (M.D. Pa. 1994). See McLean Hosp., 264
N.L.R.B. 459, 472 (1982) (Representation by private counsel is not tantamount to union
representation and it is not considered a shared activity of the union and the attorney

when they communicate).

Cf American Nat. Watermattress Corp. v. Manville, 642 P.2d 1330, 1333-1334
(Alaska 1982) (statement of facts given by a prospective client to an attorney's agent is
protected by the attomey-client privilege. The union is not an agent of

Mr. Peterson’s private counsel).

3 Noftfke v. Perez, 178 P.3d 1141, 1150 (Alaska, 2008).
13



has created such an extensive privilege in civil courts.39 This Court should decline to
create a union testimonial privilege given its decision to codify the law of privileges in
Alaska and to stop creating new common-law privileges, coupled with the strong public
policy reasons against such a new privilege.

A. The Court has already decided not to adopt new privileges as a m atter

ofcommon law

This Court decided in 1979 to limit the creation of new common-law
evidentiary privileges by codifying the law of privileges.40 The Court hired
Professor Stephen Saltzburg of the University of Virginia School of Law to work with
local practitioners to codify Alaska’s privileges.4l This Court has not adopted a common-

law privilege since this project.42 Under Alaska law, the Court through its rulemaking

New York courts have arguably adopted the union testimonial privilege in limited
circumstances during management investigations into employee wrongdoing. Seelig v.
Shepard 152 Misc.2d 699, 699-700 (N.Y. Sup. Ct. 1991); City ofNewburgh v. Newman,
70 A.D.2d 362, 365-66 (3d Dept. 1979) (neither case involved civil litigation).

40 In the 1970’s, there was nationwide debate whether to cap the number of
privileges in state and federal courts, or whether to allow individual courts to fashion
common law privileges. Congress, for instance, enacted Federal Rule of Evidence 501, a
rule that leaves the recognition of testimonial privileges in the hands of the courts to be
developed as part of common law. Symposium, Giving Codification A Second Chance -
Testimonial Privileges And the Federal Rules o fEvidence, 53 Hastings L.J. 769, 770; 790
(2002).

Various back up documents to SCO 364 are illustrative of this process, and are

attached as Appendix 1.

The last common-law privilege was adopted in Allred v. State, 554 P.2d 411
(Alaska 1976) and it was the psychotherapist-patient privilege. See B.H. v. State,
1995 WL 17220341 (Alaska App. 1995) (unpublished opinion) (declining to adopt the
parent-child privilege noting that new privileges should be adopted by changes to court

rules).
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function or the Legislature through statute balances the policy benefits of creating a new
testimonial privilege against the threat that the new privilege will shield too much
evidence from the trier of fact.43 The Court will occasionally recognize more limited
privileges but only if that recognition is required by a constitutional provision like the
executive privilege doctrine.44

B. The Public and the Legislature must balance public policy when
deciding the merits of this privilege

First, new testimonial privileges are disfavored because they suppress
evidence and compromise the search for truth.45 This is why the U.S. Supreme Court has
repeatedly ruled against the recognition of new privileges beyond those already existing
incommon law.46

Beyond this, the legislature and the public must balance various interests
when deciding the merits of a new privilege. Privileges create zones of silence which are

disfavored.47 And these zones of silence can have important unintended consequence to

Symposium, Giving Codification A Second Chance - Testimonial Privileges And
the Federal Rules ofEvidence, 53 Hastings L.J. 769, 797 (2002). The Court should not
consider the privilege under common law principles and instead await a proposal under
its rulemaking function which allows for public comment under

Administrative Rule 44(e).

a7\ Doe v. Superior Court, 721 P.2d 617, 622-623 (Alaska 1986); Capital Information
Group v. State, 923 P.2d 29, 35-36 (Alaska 1996).

5H Swpranotel8.

6 Id.

47 Id.



our society. For instance, anti-discrimination laws prohibit discrimination on the basis of
sex, marital status, changes in marital status, pregnancy, parenthood, age, race, disability,
color, or national origin.48 The legislature expressly applied this prohibition to unions by
making it unlawful for unions to aid and abet in such discrimination.49 If the Court
establishes a union testimonial privilege, the union would have to aid and abet a
member’s discriminatory conduct by keeping it secret unless the employee signs a
waiver.50 This would undermine Alaska’s anti-discrimination laws.51

A union testimonial privilege would also undermine the significance of the
grievance process, arbitration of labor disputes, and the principle of self-governing.
Grievance procedures in collective bargaining agreements between wunions and
management are mandatory in the sense that they preclude the use of other judicial

remedies52 so that the labor disputes can be handled internally. And when grievance

V'] AS 18.80.220.
9 AS 18.80.260.

In Am. Airlines Inc. v. Superior Court, a plaintiff alleged that his union
representative had information that would support his claims of racial discrimination.
At deposition, the wunion representative refused to answer questions relevant to
discrimination he had witnessed on the basis that his discussions with other employees
about derogatory remarks were protected by a union representative-union member
evidentiary privilege. The court denied the privilege noting that such a privilege could
severely compromise investigations into claims of harassment, discrimination, and
unlawful conduct. Am. Airlines Inc., v. Superior Court, 114 Cal.App.4th 881, 890 (Cal
App. 4th 2004).

a Id.

Barnica v. Kenai Peninsula Borough School Dist., 46 P.3d 974, 977
(Alaska 2002)(plurality).
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procedures have arbitration as a final step, that system promotes harmonious and
cooperative government employer-employee relations.53 The grievance process
encourages the early resolution of disputes by discussion and conciliation before disputes
escalate to unmanageable proportions.54 For these reasons, courts typically give primacy
to contractual grievance/arbitration clauses.55 Mr. Peterson prevents the union and the
state from weighing the merits of his grievance by not exhausting his administrative
remedies, and he should not be allowed to withhold evidence of his failure to exhaust.56
C. Courts in other jurisdictions have sometimes created privileges by
statutory implication but only if an underlying statute truly makes no
sense absent a privilege

Sometimes courts recognize new privileges when their creation is implied

in statute,57 but the Alaska Legislature has not implied the creation of a union testimonial

Id. at 978.

5] Id.

These policy concerns outweigh the unfounded concerns cited by Mr. Peterson.
[Pet. Br. 24-28] First, Mr. Peterson is entitled to the state’s internal documents if no
privilege attaches. [Pet. Br. 27] Moreover, concerns over the privacy of collective
bargaining strategies are unfounded. [Pet. Br. 27]. The union may petition the Alaska
Labor Relations Agency (ALRA), a quasi-judicial executive branch agency, for redress if
that were to occur. AS 23.40.110(a)(1);120-140. ALRA could issue a cease and desist
letter, thereby prohibiting that conduct. Alaska Comm. Colleges 'Federation ofTeachers,
Local No. 2404 v. Univ. OfAlaska, 669 P.2d 1299, 1305 (Alaska 1983). The union
grievance proceedings will continue to function even if the union file is not subject to a

privilege in subsequent litigation raised by the former employee. [Pet. Br. 28]

Welfare Rights Organization V. Crisan, 661 P.2d 1073, 1077 (Cal. 1983).
17



privilege in any statute. The Alaska Legislature at times creates civil court privileges and
when it does so, its intention is crystal clear.58

Mr. Peterson relies on Welfare Rights Organization v. Crisan, a case in
which a California court recognized a privilege as implied in statute.59 The statute
provided that an applicant for welfare benefits could be represented by counsel or by an
“authorized representative” at an administrative hearing regarding the denial or
termination of benefits.60 In Crisan, the state subpoenaed the records of an authorized
representative before the administrative hearing.61 The California Supreme Court held
that the subpoena request was improper because the statute creating the right to a hearing
required, by implication, that communications with an authorized representative be
privileged for purposes of the hearing. Crisan did not establish a court privilege for
such communications, only a privilege for purposes of the administrative hearing created

by the statute.63 And Crisan did not create a new evidentiary privilege as a matter of

See AS 09.25.300 (public official or reporter privilege for official duties);
AS 24.55.260 (ombudsman and their staff for official duties); AS 09.25.400 (domestic
violence/sexual assault victim communications with counselors are subject to

a privilege).
W elfare Rights Organization v. Crisan, 661 P.2d 1073, 1077 (Cal. 1983).
Y] Id.
a Id. at 1074.
& 661 P.2d 1073, 1077 (Cal. 1983).
Am. Airlines Inc., v. Superior Court, 114 Cal.App.4th881, 889 (Cal App. 4th2004).

The Crisan holding would be akin to creating a testimonial privilege for Mr. Peterson
during the grievance process with the union.

18



judicial policy; rather, it held that the legislature impliedly created the privilege because

the statute equated “authorized representative” with “counsel.”64

Courts have rejected the extension of Crisan to labor relations laws because

those laws do not equate union representation to counsel. In McCoy v. Southwest

Airlines, plaintiffs in a civil wrongful termination suit sought the union testimonial

privilege, arguing that a wunion representative 1is equal to a lay advocate.65

The federal court correctly noted that it could not provide such a privilege in a civil

proceeding absent a specific statute to that effect, like the one in Crisan.66 The court

made a fundamental distinction; when a statute equates lay advocacy to counsel, the

legislature has created an unfair trap if it does not provide a privilege between the

representative and the claimant.67 But because no such inducements were present in the

labor relations statutes in McCoy for purposes of civil litigation, the court did not

recognize the privilege.68 Similarly, in Am. Airlines Inc. v. Superior Court, the court held

that even if a statute creates some form of representation, the statute does not create an

evidentiary privilege in all forums.69 The privilege has to be implied in the words of the

o4 Id.

6 McCoy v. Southwest Airlines, 211 F.R.D. 381, 387 (C. Dist. Cal. 2002).
% .

o1 Id.

%

69

Am. Airlines Inc., v. Superior Court, 114 Cal.App.4th 881, 888
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statute.70 In Crisan, the statute expressly pertained to authorized advocates before a

tribunal under a narrowly drawn legislative administrative hearing scheme.71 On the

other hand, labor relations statutes only have general declarations of public policy that

employees have the freedom to designate representatives “to negotiate the terms and

conditions” of employment.72 That general language, the court reasoned, does not create

any specific proceedings or hearings from which it can be inferred the existence of an all

encompassing privilege.73

This Court should also decline to create a union testimonial privilege based

on the reasoning in Crisan, because no Alaska statute equates union representatives with

counsel.

(Cal App. 4th2004).
70

Id.
n Id.
2 Id.
73

Id. at 890. The amicus advances a similar argument; that because union members
must be free to engage in union activities under AS 23.40.110(a)(1) and because the
Alaska Labor Relations Agency (ALRA) has the authority to curtail unfair labor
practices, this Court may create a union testimonial privilege. [Am. Br. 2-3] Unlike in
Crisan, PERA does not establish a statutory privilege, because it says nothing about lay
advocacy or civil court privileges. AS 23.40.070-260. This Court interprets PERA under
its plain meaning and cannot stretch its provisions to include the union testimonial
privilege. Univ. o fAlaska Classified Employees Assoc, et. al. v. Univ. o fAlaska, 988 P.2d
105, 108 (Alaska 1999). M oreover, the amicus arguments were not made by
Mr. Peterson to the trial court and have been waived. Millette v. Millette, 177 P.3d
258, 267 (Alaska 2008) (“It is well established that issues are waived for purposes of

appeal if not adequately raised [in the trial court].”).
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V. Other Jurisdictions Have Declined To Adopt The Union Testimonial Privilege

Courts sometimes find that communications between a union and its
members are confidential within forums devoted exclusively to the resolution of labor-
management disputes.74 However, once the union concludes its representation and the
member either pursues civil litigation or is summoned to a criminal court proceeding,
courts find that the member cannot withhold evidence on the basis of a union testimonial
privilege.75

The cases Mr. Peterson cites recognize a privilege only while the union is
actively representing the member in a forum devoted to the resolution of labor-
management dispute. [Pet. Br. 11-19] For instance, in Cook Paint & Varnish Company, a
private employer sought details of the union steward’s conversations with various
employees shortly before the employee’s grievance went to arbitration.76 Unlike in

Cook Paint & Varnish, in this case the state only subpoenaed the union file after the

See Michael Moberly, Extending A Qualified Evidentiary Privilege To
Confidential Communications Between Employees And Their Union Representatives,
5 Nev. L.J. 508, 568-569 (2004-2005).

See e.g. Patterson v. Heartland Industrial Partners, LLP, 225 F.R.D. 204, 207
(N.D. Ohio 2004)(rejecting the assertion of an “NLRA union privilege” during pretrial
civil discovery); In re GrandJury Subpoena, 926 A.2d 280, 284 (N.H. 2007)(rcjecting a
union privilege argument during a grand jury proceeding); In Re Grand Jury Subpoenas
D ated January 20, 1998, 995 F. Supp. 332, 334 (E.D.N.Y. 1998) (declining to create a
new common law union testimonial privilege under Federal Rule of Evidence 501);
American Airlines Inc., v. Superior Court, 114 Cal.App.4th 881, 889 (Cal App. 4th 2004)
(rejecting the union testimonial privilege); McCoy v. Southwest Airlines, 211 F.R.D. 381,
387 (C. Dist. Cal. 2002) (same).

o Cook Paintand Varnish Company, 258 N.L.R.B. 1230, 1231-32 (1981).
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union refused to take the grievance to arbitration and after Mr. Peterson filed his lawsuit.
Similarly, the other cases Mr. Peterson cites involve a request for information while the
union still represented the member either in a forum devoted to the resolution of labor-
management disputes or pursuant to a management investigation.77

Because the State did not request discovery from the wunion or
Mr. Peterson during the grievance proceedings, the cases Mr. Peterson cites do not
support the creation ofa union testimonial privilege in this case.
V. Due Process Concerns Do Not Require A Union Testimonial Privilege

Mr. Peterson argues that due process requires this Court to create a union
testimonial privilege. [Pet. Br. 20-24] This Court should decline to consider this

argument because it was inadequately raised in the superior court; due process was so

U.S. Department of Treasury, 38 F.L.R.A. 1300, 1303 (1991) (employer sought a
union steward’s interactions with the member while the union was still representing the
employee); Int’l Bhd. O fElec. Workers v. Pub. Util. Dist. 1, Dec. 7656-A, 2003 WA
PERC LEXIS 46 (Wash. Pub. Employment Relations Comm’'n June 11, 2003) (employer
made the request while a grievance was ongoing); N.H. Troopers Ass’n v. N.H. Dept, of
Safety, PELRB Decision No. 94-74, 5 (August 31, 1994)(an employer committed an
unfair labor practice by ordering union representatives to disclose information while the
threat of disciplinary action and investigation remained); City ofNewburgh v. Newman,
70 A.D.2d 362, 366 (N.Y.A.D. 1979) (The questioning of a union official as to his
observations and communications with a member facing disciplinary proceedings was
held to deter members from seeking advice, so the practice was banned); Seelig v.
Shepard, 152 Misc.2d 703 (N.Y. Sup. Ct. 1991) (a New York trial court modified an
administrative subpoena where the state employer had yet to take any action against a
union member). 111 Educ. Labor Rel. Bd. v. Homer Cmty. Consol. Sch. Dist.,, No. 208,
547 N.E.2d 182, 183-84; 186 (lllinois 1989)(The court, through a combination of statute
and common law, ruled that collective bargaining strategy notes were subject to a

privilege in a hearing before The Illinois Educational Relations Board).
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under-briefed that Judge Pallenberg did not even address the argument in his ruling.78

But even if this Court does consider the argument, it fails because there is no threat to

Mr. Peterson’s due process rights as he is being afforded a fair trial on his claims in

superior court.

The Court employs the three-part balancing test from Matthews v. Eldridge

for determining due process requirements.79 First, the court considers the private interest

that will be affected by the official action; second, the risk of an erroneous deprivation of

such interest through the procedures used, and the probable value, if any, of additional or

substitute procedural safeguards; and finally, the Government’s interest, including the

function involved and the fiscal and administrative burdens that the additional or

substitute procedural requirement would entail.80

The risk of erroneous deprivation of Mr. Peterson’s employment interest if

the privilege is not recognized is low.81 Under the current procedures, Mr. Peterson has

been afforded three important opportunities to be heard; all of which provide checks

B Millette v. Millette, 177 P.3d 258, 267 (Alaska 2008) (“It is well established that
issues are waived for purposes of appeal if not adequately raised [in the trial court].”).
State v. Public Safety Employees Ass’n — P.3d — , 2011 WL 3241866 (Alaska 2011)

citing Barnett v. Barnett, 238 P.3d 594, 598 (Alaska 2010).

Bigley v. Alaska Psychiatric Institute, 208 P.3d 168, 181 (Alaska 2009); Mathews
v. Eldridge, 424 U.S. 319, 335 (1976).

a Id.

Mr. Peterson does not have a right to state employment but he has a sufficient
property interest in his state employment to evoke due process concerns.
Nichols v. Eckert, 504 P.2d 1359, 1363 (Alaska 1973).
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against erroneous deprivation. First, the state, the union, and Mr. Peterson held a
pretermination meeting before the state terminated his employment. [Exc. 125]
After that meeting, where Mr. Peterson was afforded an opportunity to be heard why he
falsified the application, the state decided to terminate Mr. Peterson’s employment. [Id.]
Then, the grievance process ensued, further protecting against erroneous deprivations of
Mr. Peterson’s employment property interests.82 Mr. Peterson had an opportunity to be
heard and represent his interests through the less formal and less expensive grievance
process, which is handled by his union.83 Third, Alaska law places no impediment on an
employee’s right to obtain direct review of the employer’s decision to terminate the
employee even after the union fairly refuses to take the dispute to arbitration.
Thus, Mr. Peterson is afforded one last due process check to make sure the state did not
violate the covenant of good faith and fair dealing in terminating his employment
interest.85

The additional safeguard Mr. Peterson seeks — an evidentiary privilege —

is not required by due process. Mr. Peterson, by filing this lawsuit, has put the union

See Armstrong v. Meyers, 964 F.2d 948 (9th Cir. 1992) (three-step grievance and
arbitration procedure provided employee with due process).

8 See Tedesco v. City ofStamford, 610 A.2d 574, 582-83 (Conn., 1992).
& Casey v. City o fFairbanks, 670 P.2d 1133, 1138 (Alaska 1983).

Under federal law, Mr. Peterson would never be able to assert his contract claims
in a court of law unless the union breached its duty to fairly represent him during the
grievance process. Armstrong v. Meyers, 964 F.2d 948 (9th Cir. 1992) (three-step
grievance and arbitration procedure provided employee with due process); Vaca v. Sipes,
386 U.S. 171, 191 (1967).
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grievance process squarely at issue.86 The State is being sued for breach of good faith

and fair dealing. [Exc. 001-008] One of the issues for trial is whether the state breached

its duty of good faith and fair dealing during the grievance process, and the union file

goes directly to this issue. [ld~\ Additionally, the privilege sought would protect Mr.

Peterson from his failure to exhaust his administrative remedies. The requested privilege

is an attempt to obtain an advantage by keeping truth and evidence away from the trier of

fact which is not an appropriate due process safeguard, especially after it is the employee

who initiates this type of lawsuit; not the state.

Finally, under the third part of the Matthews v. Eldridge analysis, the Court

must consider the Government’s interest in not creating this privilege.87 Contract claims

require exhaustion of remedies.88 If union members can evade the final stages of the

grievance process, thereby depriving the state and the union a full opportunity to resolve

a dispute, litigation costs will go up. Cases that could otherwise be disposed of at

summary judgment will needlessly turn into jury trials where the union member’s version

of exhaustion will remain unchallenged to the trier of fact.

The risk of erroneous deprivation of Mr. Peterson’s employment interest

does not merit the creation of a new testimonial privilege in this case.

Supra note 24.

Bigley v. Alaska Psychiatric Institute, 208 P.3d 168, 181 (Alaska 2009);
Mathews v. Eldridge, 424 U.S. 319,335, (1976).

Grant v. Anchorage Police Dept, 20 P.3d 553, 557 n. 16 (Alaska 2001)
citing Knight v. Am. Guard & Alert, Inc. 714 P.2d 788, 791-92 (Alaska 1986).
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The Government’s interest in upholding the sanctity of the grievance process is a

substantial factor weighing against this new privilege.

CONCLUSION

The Court should not create a new common-law privilege in order to keep

relevant evidence away from the State. The Court should affirm the decision of the trial

court below.

DATED this c*1 day of September, 2011.

JOHN J. BURNS
ATTORNEY GE? ERAL

John M. Ptacin
Assistant Attorney General
ABA No.: 0412106
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OFFICE OF ADMINISTRATIVE DIRECTCR
303 KSTREET
ANCHORAGE. ALASKA
99501

March 6, 1978

Professor Stephen Saltzburg
A ssociate Professor
University of Virginia
School of Law
Charlottesville, Virginia 22901

Dear Professor Saltzburg:

Enclosed please find a draft of the proposed Alaska Rules
of Evidence with revisions made by the Committee on Rules of

Evidence appointed by the Alaska Supreme Court. Also enclosed
is a list of specific questions and requests for revision and
clarification, as well as a copy of the com mittee's prelimin-

ary revision and various letters submitted by Alaskan attorneys
and organized bar groups commenting on the preliminary revision.

As you will note, the revised draft of the committee
includes numerous changes to your original proposal; they are
not described at length. To the extent that no reason is given
for the revisions of the committee in the m aterials enclosed,

I would hope that you will find the revisions self-explanatory.

In addition to the specific questions submitted to, the
committee would very much enjoy hearing comment by you on any
of the revisions which we have made in the event that you think
such comment might be appropriate.

Please bear in mind that, in drafting revisions to your
original proposals, the committee has worked under the assump-
tion that we, as Alaskan attorneys, are probably more familiar
with the realities of legal practice in Alaska and specific
Alaskan case law than you might be. However we fully realize

that we would not, either individually or as a committee, be

justified 1in claiming any particular expertise in the law of

evidence, and certainly not the type of expertise which you

possess. Therefore, in the event it appears that, in making

changes to acommodate peculiarly Alaskan interests, this

committee has ended up with proposals which would in the long
Appendix
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Letter to Professor Stalzburg
March 6, 1978
Page 2

run be undesirable or untenable, please do not hesitate to in -
form us of this fact.

The committee would very much appreciate hearing from you
as to a tentative date when we could meet with you to discuss
the particular questions and requests which we are forwarding,

as well as the revision as a whole. Since | have recently
abandoned ship and am no longer a member of the State Judiciary,
you can call or write me directly at the United States

A ttorney's O ffice in Anchorage, 805 W. Fourth Avenue Room 249,
Anchorage, Alaska 99501, (907) 277-1491.

I would like to apologize to you for the delay in getting
these m aterials to you, but circumstances involved with my job
changeover made the delay unavoidable. X look forward to hear-

ing from you in the near future.

Very truly yours,

Alexander 0. Bryner
Chairman
Committee on Rules of Evidence

AOB/bjs
Ends.

cc: Chief Justice Boochever
Arthur H. Snowden, 11

Committee Members:

W alter L. Carpeneti
Patrick Gullufsen

Judge Wiilliam H. Sanders
Judge Victor D. Carlson
Judge James R. Blair
Richard L. Nadson
Richard Gantz
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MEMORANDUM TO PROFESSOR STEVEN SALTZBURG
REGARDING: REVISED PRELIMINARY COMMITTEE REDRAFT

OF PROPOSED ALASKA RULES OF EVIDENCE

Rule 106. Request for Addition to Commentary: The com-

m ittee would request Professor Saltzburg to draft additions to
the commentary on Rule 106, as revised, explicitely stating
that the trial court has broad discretion in formulating
specific mechanisms for deletion of privileged or irrelevant
inform ation; also that m aterial deemed by the court to be pri-
vileged or irrelevant and, therefore, not subject to disclosure
under this Rule, should be preserved under seal by the trial
court for the purpose of appeal.

Rule 107. Additional Commentary: The com mittee's deletion
of originally proposed Rule 107 reflects the view that, while
judicial comment on the weight or effect of evidence should not,
per se, be encourage, the Court, throughout a trial and,
specifically, in the course of giving instructions such as those
pertaining to credibility of accomplices and the weight to be
given to out of court admissions by the accused in a criminal
m atter, is in effect commenting on the weight of evidence.
Since comment by the judge has not constituted a problem in the
past and proposed Rule 106 appeared potentially problem atical,
no specific rule precluding comment was deemed necessary.

Article 11. Explanation and Request for Revision of
Commentary: A rticle 11 has been redrafted in it's entirety.
Much of the redraft was simply sty listic in nature, but substan-

tial portions were revised to conform the Rule with Appendix
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com m ittee*s impressions concerning the reality of judicial

notice in the state of Alaska. Very few Ilibraries in the state
of Alaska contain current copies of statutes ineffect in all
states and territories of the United States. Similarly, very
few libraries have full sets of regional reporters. There are

numerous widespread areas of the state in which superior and
district courts may regularly be holding sessions where lack of
adequate research facilities constitutes a real problem. The
com m ittee's view was that the essential difference between
mandatory judicial notice without request and mandatory or
optional judicial notice upon request of a party was simply
that, in the latter circum stances, the requesting party would
be under an obligation to assure that correct information
concerning the present state of the law or factsought to be
noted was made available to the <court.

Due to lack of adequate research facilities in numerous
relatively remote locations, it was deemed preferable to place
the burden of providing adequate information upon which to
base judicial notice on the requesting party, who would

usually be in a position to anticipate the need for a request

well in advance of trial, with sufficient time to obtain the
requisite inform ation. The extensive revision of A rticle 11
w ill require appropriate corresponding revision of the commen-

tary pertaining to this A rticle.

Rule 203 (a). Question and Request for Consideration of
Possible Revision: The committee would like Professor Saltzburg
to consider the possibility of adding additional language to the

section permitting mandatory instructions to the jury with
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respect to incontrovertible matters such as jurisdiction and
venue. W hile it is no doubt true that the court cannot direct
the jury in a criminal case to find as true noticed facts which
are of an important or disputable nature, members of the commit-
tee felt that as to minor or incontrovertible issues, the court
might properly instruct the jury in a binding fashion to accept
as true a fact judicially noted.

Rule 203 (a). Request for Addition to Commentary. The
committee would like the commentary to this section to provide
specifically that the meaning of the word "tenor" as wused in
the section is synonymous with the word "substance.” Although
"substance"” was deemed a clearer word by the committee, "tenor"”
was retained to maintain continuity with the Federal Rules.

Rule 303. Request for Additional Commentary: The commen-
tary to Rule 303, as revised by the committee, should indicate
that the committee reinstated in full the language of the
United States Supreme Court Rule from which the original Alaska
proposal was drafted. Reinstatement of the U.S. Supreme Court
Rule was decided on due to the advantage of the commentary on
that rule provided in the form of the Advisory Committee's note
contained in the Appendix to the Federal Rules of Evidence.
See, e.g., Federal Rules of Evidence Annotated by the Federal
Judicial Center, at 230-33 (Mathew Bender 1975). The com mittee
was of the opinion that the Advisory Com mittee's note would be
of substantial benefit in clarifying the intent and practical
application of Rule 303.

Rule 303 (a)e Request for Additional Commentary: The

committee would like to have additional commentary sim ilar to
Appendix
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the language of the Advisory Committee's note to the United
States Supreme Court Rule to the effect that Rule 303(a) does
not apply to the presumption of innocence in a criminal case.
Additionally, the commentary should make explicit that, in
order to meet the presumption, the accused need not actually
offer affirm ative of evidence if evidence brought out on
cross-examination or on direct examination in the course of

’

the prosecution’s case in chief is in itself sufficient.

Rule 404 (a)(2)(ii). Request for Additional Commentary:
Commentary should be added specifically stating that a hearing
in camera should normally be on record with the right to
cross-exam ination, the extent remaining in the court's discre-
tion. The court additionally would have discretion to keep
the record of proceedings in camera sealed pending appellate
review in the event that it rules inadmissible the character
evidence in question.

Rule 405(b). Request for Additional Commentary: The
committee felt that it would be helpful to have specific
examples given of the types of charges or cases in which
character is an essential element of the charge or defense
for the purpose of applying Rule 405(b).

Rule 410. Request for Additional Commentary. The
com m ittee's amendment of subsection (b)(1) of Rule 410 should
be specifically dealt with in the commentary. The commentaryl

should reflect that the com mittee's amendment of subsection

(b)(1) was adopted to obviate the possibility of use of the

word "impeachment"”, as it appeared in the original proposal,
being misconstrued as lim iting the use of prior inconsistent
Appendix
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statem ents beyond what is currently permissible under the
Alaska Supreme Court's ruling in Beavers State.

Rule 412. Possible Redraft of Commentary: In light of
the fact that the committee forwarded the original draft of
Rule 412, along with one specific alternative, both without
recommendation subject to the com mittee's statements appended
as a footnote to Rule 412, the commentary applying to Rule
412 may have to be redrafted in accordance with the final
version of the Rule adopted by the Alaska Supreme Court. It
should be noted that the original proposal constitutes a
narrowing of the current provisions of Criminal Rule 26(g) in
that it would preclude a third party from having standing to
assert violations of 5th Amendments rights vicariously.

Although vicarious assertion

of 5th Amendments

rights s

generally not permitted in other jurisdictions (see Dimmick
v. State), the history of adoption of Criminal Rule 26 makes
it clear that that Rule was specifically adopted to confer
standing to assert 5th Amendment rights vicariously. See
State v. Sear3 (1976). In the event that the Alaska Supreme
Court should adopt Rule 412 as originally proposed, the
commentary should explicitely reflect the change with respect
to the issue of standing. The commentary in its present form
is silent on the issue.

Rule 501. Request for Additional Commentary,; The
committee would like the commentary to Rule 501 to indicate
specifically that, with the exception of the additional words
"organization, or entity", the Rule is identical to former

United States Supreme Court Rule 501.
r
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commentary does not deal with this omission, and it is not
clear whether the omission is inadvertent, stylistic, or
substantive. It is generally the com mittee's view that in
instances where a proposed Alaska Rule follows a Federal or
United States Supreme Court Rule verbatim with the exception
of several words, to avoid possible confusion and m isinter-
pretation, the reason for the difference ought to be clarified
in the commentary, even if the change is simply one of style.

Rule 503(d) C1l). Additional Commentary: The com mittee's
addition of the words "were used"” in subsection 503(d)(1) was
intended to cover instances where inform ation given by an
attorney — though initially given in the course of consultation
for legitim ate purpose— is subsequently used by the client to
commit a crime.

Rule 504(b). Question: The com mittee did not understand
exactly why this subsection adopted the language of the United

States Supreme Court Rule verbatim except in changing the word

"or" or "and" in the phrase "and persons who are participat-
ing. . . . " Use of the disjunctive "or" seems preferable.
Can this be clarified?

Rule 504 (c). Question: Although the committee was some-

what reluctant to change the proposed draft without more

inform ation, members of the committee were concerned as to

w hether there is any good reason to allow survival of privileges
such as the attom ey-client or physician-patient privilege after
the de~qh of the client/patient. If there is no good justifica -
tion for\tarvival of the privilege, then should it not terminate

upon death of the client or patient? Appendix
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Rule 504(d) C). Question: Why Isn’t the language of the
United States Supreme Court Rule 504(d) (3), with the addition
of the word "physical", sufficient here? As is, the grammati-
cal structure of Rule 504(d)(1l) appears to be rather awkward
and difficult to understand.

Rule 504 (d)(4). Request for Revision of Commentary: It
was the sense of the committee that the language of the
commentary to the effect that "control over disclosure
placed largely in the hands of a person in whom the patient
has already manifested confidence" is largely unfounded in
reality. Almost invariably, physicians or psychiatrists
testify in involuntary commitment proceedings by court
appointment, and, from the inception, there is little or no
real physician-patient relationship in existence. The
committee feels that this fact should be stated as the actual
basis for the exception to the privilege, rather than the
commentary as it now stands.

Rule 505. Request for Revision of Commentary: The

privilege provided for in Rule 505 has been substantially

amended by the com mittee, and spousal immunity has been
deleted. The commentary should be revised accordingly.
Additionally, the committee would like to include specific

commentary with respect to some of the revised provisions.
As to Rule 505(b)(4)(C), the commentary should specify that
the exception contained in the subparagraph is not intended
to be restricted solely to the natural or adoptive child of
the spouse. W ith respect to Rule 505(b)(10), the committee
thought that clarification as to the scope of the exception
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created should be provided in the commentary by a specific
statement that a communication between spouses is not confi-
dential if it is made in the context of an agency relationship
between the spouses, or in the context of any primarily
business and non-marital relationship in which the marital

relationship between the spouses is merely incidental to the

business or non-marital communication. With respect to Rule
505(d) the committee would like to add to the commentary that
a communication is not confidential if the context indicates

that it either is not intended to be kept secret by the spouse
making the communication or is not made by the communicating
spouse as a result of the marital relationship. In general,
the committee would appreciate comment on its revised form of
Rule 505.

Request for Commentary Pertaining to Omission of United
States Supreme Court Rule 509: The "secrets of state" privi-
lege encompassed by former United States Supreme Court Rule
509 is properly omitted from the Alaska Rules of Evidence in
the judgment of the com mittee; however, the committee thinks
that commentary with reference to omission of the provision
should make it clear that the omission does not justify the
conclusion that all "state secrets" ought to be unprivileged;
the only inference to be drawn from the omission is that, to
the extent that any "state secrets" should be privileged, the
problem of privilege should be left for resolution by legisla-
tion or regulation.

Rule 509. The committee would like to have Professor

Saltzburg's view with respect to Rule 509 as to whether
Appendix
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political subdivisions ought to have a right to withhold the
name of an inform ant.

Rule 509(c) (3). Question: The committee thinks that the
language of this subsection needs substantial clarification.
It was simply difficult for the committee to understand the
subsection and how it is to be implemented. In this regard,
the com m ittee's own sentiments were joined by the comments of
the Juneau Bar Association submitted to the committee with
respect to Rule 509 generally.

Privileges Generally; Question: The committee voted to
submit to Professor Saltzburg the question of whether
consideration should be given to creation of a parent/child
privilege, with further consideration to the alternative of
allowing the party called as a witness to be holder of the
privilege.

Rule 612. Request for Additional Commentary: By an odd
tw ist of draftsmanship, the present version of Alaska Civil
Rule 43 appears to treat the necessary foundation for
refreshing memory and admitting evidence under the past
recollection recorded doctrine by the same criteria. This
unfortunate confusion has been perpetuated in a specific
decision of the Alaska Supreme Court, Gilbert v. Zamarello.
The committee would like to have the commentary with respect
to Rule 612 make it clear that documents or m aterials used for
the purpose of refreshing memory need not meet the foundation-
al requirements for admission of evidence under the past
recollection recorded doctrine. Additionally, with respect to
subsection 612(d), the committee believes that it would be

Appendix
Page 11 of 20



appropriate to add to the commentary a statement that actual
dismissal should be regarded as a last resort available to
the court, and not regularly used.

Rule 613(b)(2). Request : The committee would appreciate
consideration and comment on the views stated with respect to
Rule 613(b)(2) by the Tanana V alley Bar Association and by
Mr. Murphy. As noted in a footnote to the committee revision,
the statements of the Tanana V alley Bar Association and of
Mr. Murphy echo the sentiments of a minority of the committee.

Rule 615. Request for Additional Commentary: Although
the strict language of the rule applies only to presence in
court of non-testifying witnesses— i.e ., the opportunity to
hear the testimony of other witnesses— the com mittee believes
that the commentary ought to make it clear that the intent of
the rule is not only to prevent non-testifying witnesses from
actually hearing the testimony of other witnesses, but
generally to prevent non-testifying witnesses from obtaining
the opportunity to conform their testimony to the prior testi-
mony of others. For this reason, the commentary should
reflect that under normal circum stances, when the exclusionary
rule is invoked, the court should instruct all witnesses to
refrain from discussing their testimony with other witnesses
outside the courtroom.

Rule 703. Question with Respect to Commentary: The
comm ittee has doubts as to whether the commentary pertaining
to Rule 703, at pages 3 and 4, relating to categories of
"unreliable evidence", items number 1 and 2, are actually

valid or accurate. Clarification would be appreciate
Appendix
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Rule 704. Additional Commentary: The com mittee would
like the commentary to this Rule specifically to reflect that,
in permitting an opinion to be voiced as to ultimate questions,
the Rule does not contemplate adm issibility of opinions as to
the guilt or innocence of the accused in a criminal m atter.

Rule 705 (b). The committee amendment of Rule 705(b)

reflects the belief that use of the term in camera", as
opposed to "out of the presence of the jury", may be mislead-
ing, and, in any event, inordinately restrictive. The committee

thinks that the commentary should reflect that the precise
mechanism for determination of whether the requirements of
Rule 705 are satisfied should be left to the sound discretion

of the court, and tht these mechanisms may include side bar

proceedings as well as proceedings out of the presence of jury
or in camera. Perhaps the confusion arises due to differences
in practice in various jurisdictions. In the state of Alaska,

when hearing out of the presence of jury 1is required, common

procedure is to send the jury out of the courtroom; in other
jurisdiction, common procedure may be for the jury to remain
seated while the judge discusses issues with counsel in the
judge's chambers. Substantive proceedings conducted "in

camera"--i.e., actually in the judge's chambers— are unusual

in the state of Alaska.

Rule 706. Additional Commentary: The com mittee revision
omits subsection (b) of the original proposed rules, covering
the topic of compensation of experts. The omission is due to
the fact that compensation of experts is already covered by

Administrative Rule 9(c), and the subject of compensation was
Appendix
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not deemed an appropriate concern for the Rules of Evidence.
The committee does suggest, however, that the commentary to
Rule 706, in noting the omission of the originally proposed
subsection (b), suggest to the Alaska Supreme Court that
Administrative Rule 9 be revised to provide for more realistic
compensation of expert witnesses, and to include specific
provision for payment of experts by the court when, in the
exercise of its discretion, the court elects to appoint
experts; there should also be provision for a specific
mechanism for advance payment of such witnesses.

Rule 803. Additional Commentary: The commentary should
reflect that the committee voted to number, rather than to
letter the subsections of Rule 803 in order to conform the
subsections to the counterpart federal rule and to facilitate
comparison and cross-referencing between the state and federal
provisions.

Rule 804 (a)(5). Question: The committee voted to submit
to Professor Saltzburg the question whether Rule 804 (a)(5) is
repetitive and unnecessary in light of the provisions of Rule
803(w) [803 (23) as renumbered]. 804(a)(5) and 803(w) provide
an identical exception; since 803(w) makes its exception
applicable to all situations regardless of the availability of
the witness, it appears adequately to cover those cases
encompassed by Rule 804 (a)(5), where the witness is unavail-
able. This may, in fact be, be the reason why there is no
parallel provision in the corresponding Federal Rule.

Rule 901. A dditional Commentary, Revision to Commentary

and Question: The committee was of the view that the
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provisions of originally proposed Rule 901(b), since they
constituted mere examples, should more appropriately appear
in the commentary rather than in the text. These examples
should be joined in with existing commentary in an appropriate
fashion. Specifically with reference to example 5, the
committee voted to have the example rewritten as follow s:

5. Since all voice identification is not a

subject of expert testimony an opinion may be
stated regardless of whether the requisite

fam iliarity was acquired solely for the
purpose of litigation, in this respect
resembling visual identification of a person

rather than identification of hand-writing.
The com mittee also wanted to refer to Professor Saltzburg the
question whether specific reference to administrative regula-
tions as well as statutes and rules might be desirable in
example 10.
Rule 1004. AdditionalCommentary: The com mittee thought
that the commentary should make it clear that this section

applies to situations in which neither the original nor a

duplicate, as defined by the rules, is available.

Rule 1005. Additional Commentary: The com mittee was of
the view that additional language clarifying this provision
should be included. As is, considerable effort is required to

understand exactly how Rule 1005 relates to Rules 1002,
1003, 1004. A more specific explanation in the commentary of
the relationships of these rules to each other would assist in
better understanding and more accurate interpretation of these
rules.

Rule 1101. Additional Commentary: The com mittee thinks

that additional commentary should be added specifying that the
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revisions made by the com mittee to the originally proposed
draft are the result of the committee's view that inapplica-
bility of the Rules of Evidence to various types of
proceedings should be specifically provided for in the
statutes or rules governing the excluded proceedings. To a
large measure, this situation already exists in Alaska law.
Specifically with reference to subsection (b), the committee
wanted the commentary to reflect that the subsection and the
Alaska Rules of Evidence do not apply to extradiction
proceedings, but do apply to habeas corpus proceedings.
General Request: The committee voted to request
Professor Saltzburg to consider the California Code of
Evidence and the benefits and drawbacks of its structure and
substance compared to the rules presently under consideration.
Specifically, the committee would like to hear comment on the
feasibility and desirability of a general definitions section

such as that contained in the California Code of Evidence.
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Memorandum to the
I have tried to carefully review
and suggestions made by the Committee.
your comments and actions is to

an appropriate Reporter's Comment for

cated that you propose to. adopttn. At times | have vigorously disagreed
with the approach that you have chosen. In such cases | have supplied
an alternative rule. It is my hope that you might consider the alter-
native that | have put forth and perhaps adoptit. But, assuming that
you stay with your original preference, hope that you will be will-
ing to send my alternative rules along with yours to the Supreme Court.
I have tried to confine myself to disagreeing only in the very few
places where | think that the disagreement is fundamental and where

I think that the Supreme Court ought to consider the competing drafts.

As | have gone through the m aterial that you sent and commented
upon it, | have pulled no punches. If | disagreed, | said so.

It seems to me unnecessary that | travel to Alaska to meet with
the Committee. I don't think that | can add anything to what | have
put in writing, and | have a pretty good idea from your comments as
to what was on your minds. By providing you with alternative drafts,
the drafting is over for all practical purposes. I would think that
you could get something to the Supreme Court very quickly.

Of course, as | indicated in my letter to Mr. Bryner, he can
call me at any time if he has questions.

If I thought that | could do any good by coming there, | would
not hesitate to do so. But | really think that | would slow down the
work. When you see what | have provided, | think that vou w ill agree

all
W hat
supply you with a draft

every Rule

Committee

of the changes, questions

Il have done in light of

accompanied by

that you have indi-
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with me that it is complete and that you will have no additional need
for my services.

I would like to think that with this final submission | have
given you the very best in service in terms of drafting a Code of
Evidence for the State of Alaska. Ireceived the m aterial from
Mr. Bryner on March 11/ a Saturday. | spent 15-hour days doing

nothing but going over the m aterial dc.ing what was to have been my

spring vacation here. At the end ofseven or eight days, | think I
have a final product that you will like.
I am sending a copy of the comments that | have made and the

alternative drafts of the Rules to Gerry Dubie at the Alaska Court
System . I thought that he should have it for his records.

There was some confusion as to the way in which the Committee
was going to respond to the material that | submitted to the Supreme
Court. But I think that this confusion arose out of a transition be-
tween a Committee that once headed by Justice Erwin in; the current
Committee. In any event, | doubt that it was your fault, and | will
note the confusion for the Supreme Court's administrative staff.

In choosing to be blunt in my comments, | mmtended to be
helpful, not impolite. It struck me that |I would be doing noone a
service by being less than candid at this distance.

Please do not hesitate to call me if you have any questions.

I respect the job that the Committee did in going over the draft, and
I hope that the Committee understands why | have been concerned with
certain changes.

One of the things that | have tried to do is to add in all the
recent cases that have come down since | first drafted these Rules.

Sometimes this required handwritten additions. But it really makes
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the set a complete version of what has happened in Alaska Evidence
since Alaska became a state.

My hope now is that you will keep the Rules and the comments
together. I also hope that they will go to the Supreme Court rela-
tively soon and that the Supreme Court will consider the Rules and
comments together. If you think that a comment needs changes or
additions, there is no reason you — make additions or changes.

You can either change the comment directly, or indicate that the

Committee has a note it However you want to do this
would be fine with me. You might even consider taking the Reporter’'s
Comments and adopting them as Committee's Comments. But there is no
single - way to do this. W hatever you do w«‘l ‘ be fine with me.
Y%
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Supreme Court

jState nf Alaska

Robert 0. Bacon pouch u
Clerk of court June 5, 1979 Juneau, Alaska 99en
19071 465-3410

TO: Alaska Attorneys and Judges

FROM: Robert D. Bacon
Clerk of the Supreme Court

Enclosed you will find a complete copy of the new
Alaska Rules of Evidence, which will take effect on August

1, 1979.

Many of you have the blue paperbound copies of the
rules issued by the Alaska Bar Association in May in conjunc-
tion with the continuing legal education program on the new

rules. You will want to note that the Supreme Court has
modified Rule 412 since that time, and the final, revised
version appears in the enclosed set. In addition, non-sub-

stantive editorial corrections have been made in about half
a dozen rules under the supervision of the Alaska Supreme
Court. In case of discrepancies, the enclosed text is offi-
cial and is the one which will be applied by the courts.

Book Publishing Company, official publishers of
the Alaska Rules of Court, will publish the Rules of Evidence,
together with the complete text of the commentary by Prof.
Stephen A. Saltzburg of the University of Virginia, as a new
Volume I-A of the Alaska Rules of Court. Subscribers should
receive that volume late this summer or early this fall. The
commentary has been modified since the Bar Association
institutes in May to reflect the final changes in the text
of the rules.

Users with suggestions for improvements in the
form or substance of these or other Alaska court rules are
urged to send them to this office. All suggestions are
given careful consideration by the Alaska Supreme Court.
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AUTHORITIES PRINCIPALLY RELIED UPON

Evidence Rule 501 [in relevant part]:

Rule 501. Privileges Recognized Only as Provided.

Except as otherwise provided by the Constitution of the United States or of this state, by
enactments of the Alaska Legislature, or by these or other rules promulgated by the Alaska
Supreme Court, no person, organization, or entity has a right to .. .(3) refuse to produce any object
or writing...



ARGUMENT
l. M ostJurisdictions that have Considered Similar Issues have found a Privilege.
The State claims that no jurisdiction has ever adopted a privilege like the one here.
Butin fact most jurisdictions that have considered the issue have adopted or recognized a
privilege when the law allows (or, as here, requires) lay representation in employment
hearings or where important confidential communications of union members with union
officials was threatened:

Welfare Rights Org. v. Crisan, 661 P.2d 1073 (Cal. 1983);

City of Newburgh v. Newman, 421 NYS 2d 673 (1979);

Seelig v. Shepard, 578 N.Y.S.2d 965 (Supr. Ct. 1991);

DistrictNo. 1-PCD v.Apex Mar Co,296 AD 2d 32 (N.Y. App. Div. 2002);

In Re GrandJury Subpoenas, 995 F. Supp. 332,336 (E.D. NY 1998);

International Union v. Gamer, 102 F.R.D. 108 (M.D. Tenn. 1984);

Woods v. N .J. Dept of Education, 858 F.Supp. 51,55 (D. N.J. 1993);

N LR B v.Jackson Hospital Corporation, 257 F.R.D. 302, 311-12 (D.D.C.2009);

Cook Paintand Varnish Co., 258 NLRB 1230 (1981);

Berbiglia, Inc.,, 233 NLRB 1476,1495 (1977), affd 602 F.2d 839 (8th Cir. 1979);

U.S. Deft of Treasury, 38 F.L.R.A. 1300,1302 (1991);

N.H. TroopersAssnh v. N.H. Deptof Safety, No. P-0754:2, PELRB Decision No. 94-94-74
(N.H. Public Employee Relations Board, 1994);

IBEW Local 77,2003 WL 21658695 (Wash. Publ Employment Relations Comm’n, 2003).1

I3

The fallacy in the State’s argument is that it defines the “privilege” so narrowly, i.e., a

privilege between union members and union lay advocates in litigation following an
administrative process involving the union member’s employment status. In fact, all the

listed cases recognize the critical need for maintaining confidentiality in union member

1 There are also cases in which courts recognized a full labor relations privilege, which
would encompass cases like the instant one, but in situations in which union bargaining
strategy was involved, Il Educ. Labor Relations Bd. v. Homer Cmty Consol. Sch. Dist., 547 N .E.
2d 182 (111. 1989); and Patterson v. Heartland Indus. Partners, 225 F.R.D. 204 (N.D. Ohio 2004),
holding that the First Amendment Freedom of Association prevents the disclosure of
confidential labor relations information.



relations when substantial member rights are at issue, and they all lead to the conclusion that

this case - in which the State mandated a lay union advocate in a vital process to which due

process rights attach - easily falls within the same logic.

. This Courtis Free to Adjudicate the Rights of the Litigant Before It.

The State argues that this court has made a policy decision not to recognize new

privileges in case law, but only through formal rule changes. It claims that the Supreme

Court has failed to recognize any new privileges through case law after the Rules of

Evidence were promulgated in 1979. But in fact this court has done so four times since

1979:

Confidentialityprivilegefar non-attorneys working with attornys, American National

W atermattress Corp. v. Manville, 642 P.2d 1330,1333-4 (Alaska 1982);

Executiveprivilege, Doe v. Alaska Superior Court, Third Judicial District, 721 P.2d 617

(Alaska 1986);

Conditionalprivilegefarpublication of defamatory material in employer-employee relationship,

Schneider v. Pay'NSave, 723 P.2d 619 (Alaska 1986);

Deliberativeprocessprivilege, Capital Information Group v. Office of Governor, 923 P.2d

29 (Alaska 1996).

In none of those cases did the court indicate any hesitation to consider and rule on

the privilege questions before it Indeed, the introductory sentence of Evidence Rule 501

indicates that privileges based on the federal and state constitutions are in addition to the

privileges enumerated in the Rules, as they must be since this court has a duty to enforce



lights protected by the constitutions. The State urges the court to refuse to give relief to

actual parties whose constitutional rights have been violated, in favor of a lengthy

rulemaking process for future cases. This court has never chosen to ignore the rights of

litigants in front of it, and the State has given no reasons why it should do so now.

1. The State Already has the Discovery Tools to Learn the Facts at Issue.

The State claims that recognition of a privilege between a litigant and his lay advocate

would make it “impossible” to learn the facts regarding exhaustion of administrative

remedies. Yet a privilege would not prevent the State from making ordinary discovery of

relevant facts. And the main fact the State now claims it must prove - that Mr. Peterson did

not take the last possible step in the administration process, of appealing to the union’s

board after his union advocate decided not to demand arbitration - has been admitted from

the start. Indeed the State, in its deposition of Mr. Peterson, asked him whether he had

appealed his advocate’s refusal to take the matter to arbitration to the union's board, and

received a full answer describing both the fact that he had not done so and the reasons it

would have been futile. [TR 292-297, App. A] In short, the underlying facts are discoverable

and have already been discovered. The State has shown no compelling need to invade

advocate-client confidentiality in order to find out more. W hat the State really is after is

confidences shared between a client and his advocate.

The State admits in its brief that it is actually fishing for anything else that may be

helpful to it, such as whether “...Mr. Peterson’s explanations for his failure to report felonies

surfaced only during the grievance process...and [whether] Mr. Peterson made false



statements to his union...and if there are other grievances in the file involving Mr.

Peterson...” [Respondent’s brief, p. 10, fn. 24]. Obviously the State could have asked about

such facts through normal discovery, without demanding to see the communications

between Mr. Peterson and his advocate. While the State is free to do discovery to find out

facts, there is nothing that would justify wiping out the confidentiality of a litigant with his

advocate, merely so that the other side can fish for something that might be helpful.

In short, the State can discover all relevant facts through normal discovery without

any need to invade the communications between client and advocate, a relationship in which

Mr. Peterson, along with all union members, have an expectation of privacy.

V. Due Process is Not Optional in this Litigation

The State claims that due process is not even required at this stage, i.e., in litigation,

because the State gave Mr. Peterson due process already, in the administrative phase. In that

phase, the State says, it benevolently refrained from demanding the private communications

between Mr. Peterson and his advocate. So it doesn’t matter that now that privacy is being

invaded.

This creative argument fails because it would deny due process, i.e., the critical right

to private communications with one’s advocate, if at any pointin the process a litigant knew

that at some later point all his private communications could be revealed to the State. As the

California Supreme Court said in Crisan, op.at., the legislature cannot have intended that the

only advice a lay advocate could give his clientis, “don’t talk to me.”

Moreover, this court has never held that in either of the two phases of union



member litigation - the administrative process or the court process -due process is optional.

Both phases are vital to an employee’s rights. The State’s broad claim that by according due

process in only some isolated parts of the process, itis excused from offering due process in

other parts, implicates the whole scheme under which the State requires public employees to

go through both phases, and in which it prohibits attorneys from participating in the first

phase. Itis not necessary for this court to decide now whether due process is denied by the

State’s imposition of a rule disallowing attorney representation in the administrative phase,

but the breadth of the State’s claim that it does not need to provide due process in the

courtroom phase if itgrants it in the administrative phase is sweeping. We urge the court to

decide for the Petitioner on narrow grounds, i.e., that he has a right to confidentiality with

his union lay advocate; but the State’s argument does raise the question of whether it is even

constitutional to require an employee to go through a process in which lawyers are

prohibited and lay advocates are not allowed to maintain client confidentiality.

V. Confidentiality Between Grievant and Advocate Promotes Fair and Efficient
Process.

The State argues that the “grievance process” would be damaged if it cannot invade

the confidentiality of a public employee’s communications with his advocate. The opposite

is the case. As it is, there is substantial skepticism among state employees about whether the

administrative process is anything but a time-consuming charade with an outcome that is

preordained in almost all cases. If the employee knows that he cannot speak openly to his

own advocate, it is all the more likely that that employee will consider the administrative

process to be a farce, intended by the State to delay resolutions and force workers to seek



employment elsewhere or just forget about seeking an objective adjudication of grievances.

ViI. The State's Statement of "Facts" is Biased and Aimed at Prejudicing the
Court

Finally, we note that the State’s characterization of the facts is an unbalanced ad
hominem attack on Mr. Peterson, by setting out highly contested factual claims as if they
were true. There are serious fact issues regarding whether Mr. Peterson had any convictions
for felonies as an adult; whether a Department of Labor employee instructed him not to put
down convictions from thirty years earlier on his job application; whether the State knew
about his record as a young person, investigated it, and told him it was not a problem, two
years before this job action against him; whether the same State that now claims surprise by
his use of another name during part of his life prosecuted him twelve years ago for using the
other name instead of his own. On the other side, the State ignores the fact that he has
been a solid citizen and member of the community since leaving his home in another state
to start a new life thirty years ago, and that he was steadily employed, using his own name,
until the State brought up facts that it had known about and excused for years. In short, the
court should not be swayed by a one-sided recitation of the background facts that should be

left to the jury to consider.

Conclusion
The State's brief fails to show any substantial case law that would allow the State to
invade the private communications between a litigant and his advocate. The fact that the

State itself mandates that the litigant use a lay advocate and not an admitted attorney is itself

6



questionable, but to then use that requirement as a wedge to invade private communications
vital to due process should not be allowed. The trial court's order should be reversed and
the case sent back for trial.

Respectfully submitted this 7th of October, 2011. noon

Douglas K. Mertz
Alaska Bar No. 7505027

Mertz Law Office
Attorney for the Petitioner
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Page 290 j Page 292
1 people, four people - five, four- I'vesaidin | 1 Q. - canyou atleast tell me- and,
2 frontof three people that | dont really know some 2 again,just stop it if you, you know - doyou
3 embarrassing stuff. Andit's like - andthen 3  recall why-and HI show you. Thisisall |
4 guess what? There is going to be five more people 4 havesofar. I\Vegotane-mail from Dick Isett to
5 thathave to talk about it, andfive more. 5  Mertl, or Benthe Mertl-Posthumus.
6 And you know what? I'mgood to 6 A. lgotagood recording if you want it
7 go. Iflhavetostandupinafrontofa j7 Q. Wnat's the recording of?
8 courtroom and tell eveiybody what happenedto me, i 8 A.  Theoneof Dick saying, ""Everything's
9 andwhy, bringit Because you knowwhat? It J 9 goingtobegreat” AndIhadameetingwith-it
10 doesn't change the fact that this is wrong. It's 10 wasamessage he left on my phone.
11  wrong. All- andall I wanted to do was the right 11 MR. MERTZ: Okay. That's separate
12 thing, Mr. Ptacin. AskPaL Itriedtodothe 12 fromwhat he's talking about
13 rightthing. Andlsaid, "Hey'" - 1mean- I'm 13 THEWITNESS: Okay.
14  sorry. I'msosorry. 14 Q. Yeah. Butitsays-
15 Q. No, it’s okay. 15 A. Ihave two, if you want to hear them.
16 A. I didn't have control right therefor a 16 Q. We'llwaiton that
17 second, and I'msorry. 17 It says, ""Hello, Benthe.
18 Thisis~ ifssadtome. Its 18 M. Peterson has not appealed my decision not to
19 really sad, because | know people that are at 19 arbitrate his grievance. The union hereby
20  JAMHL You know what? | have to call a few people 20  withdraws Union Case™ - and then it goes on to
21 tonight andtell them that nothing you tell those 21 listit
22 peopleis sacred Nothing. (Witnesscrying.) It 22 And this is all the information
23 doesn't matter if it’s your priest, your union, 23 that I have about your union grievance process,
24 yourlawyer. 24 going to the union to talk about what happened.
25 That's what this is about to me, 25 (Handing.)
Page 291j Page 293
1 andit’s notgoing to stop withjust this. |can't 1 A.  Oh. Oh. And I askedhim for
2 letit. Notyouguys. Thereis athing with the 2 arbitrationover and over. | don'tknow really
3 unionnow. It's- andif | have to spend my time 3 what- 1dontknow really what that is. I don't
4 doingthat, I'mcomfortable upon the hill. Andif 4 know. It- you talk about stuff, but -
5 I- andI'venevercome down-and Tve never 5 Q. Didyou- and, again, stop if you want
6 lefttherewithout- because it's always about the 6 metostop, but-
7 rightthing. Ifyou go upthehill - that's still 7 A, I'msorry.
8 my belief, that if you go next door to the building 8 Q. - didthe union sendyou any kind of
9 andyouTeright- amithat'swhat Tim Kelly 9 letter saying that you had an ability to file or
10 taughtme- thatifyougo- ifyou'rereal, if 10 to-
11 you're sincere with your thing, whatever you're 11 A. Maybe.
12 going there for, you will prevail. Andthat-and 12 Q. --gofor-
13 thafs what this is all about 13 A. I know he told me that it would be
14 And | may have made some mistakes, 14 pointless, because he said, *"\\e're the people -
15 but- and, you know, whatever. I'mjust alittle 15 wete the people that make that decision, and I'm
16 disappointed that JAMHI, you know, had to sell me 16  telling you right now that it’s pointless. Butyou
17 out So, you know. 17 can- if you don'tbelieve me, you canfile a
18 MR. MERTZ: Let's see if John’s got 18 grievance, file anappeal. You canarbitrate. You
19 some more questions. 19 canfile forarbitration. You can file an appeal
20 THEWITNESS: I'msorry. 20 forourdecision, but it's going to be pointless,
21 Q. Yeah. That's okay. 21 because we're the people who make up the decision,"*
22 I don't want to talk too much 22 and—
23 aboutthe union grievance process, because we've 23 Q. Soyou actually had a conversation
24  gotissues there, but - 124 with-
25 A. Yeah 125 A, Many, yeah.
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Page 294 Page 296
Q. ~ withDick aboutthis very issue? 1 why bother?
A. Yeah. Yeah. Infact, he told me that 2 Q. Do you have any notes from this or
it was algoing to be all pretty much settled 3 any-
That's a good recording or message that he left 4 A. No. Iremember it though, because he
"I had a great meeting with this 5 said- heexplained -
Mertl-Posthumus™ - 6 Q. Doyouhaveany-do you have
MR. MERTZ: Okay. Now, he's asking 7 anything, paperwise, that would confirm this?
you about something else. 8 A. lcanlook, but | dont think- 1
THEWITNESS: Okay. 9 don'tthinkso.
MR. MERTZ: It'sthe question of 10 Q. Youfolks have the unionrecords. |
whether to press the state for an aibitration. 11 don't I'veneverseen them. And -
THEWITNESS: He told me to forget 12 A. Oh, that's what | heard
it 13 MR. PTACIN: Is there away to get
MR. MERTZ: Andthen after Dick had . 14 through this stuff, do a priv. log or anything
decided they wouldn't ask for arbitration, then 15 for- atleaston this issue?
there is what he told you about whether you should 16 MR. MERTZ: Yeah. My recollection
appeal. 17 s that there is nothing in writing about this,
THEWITNESS: Yeah. Yeah. He 18 other thanthat e-mail to Benthe that you mentioned
said "'Don't-- don't- you can appeal this 19 But Tmgoing to look.
arbitration, but you cant' - 20 MR. PTACIN: Okay.
Q. Didyou do that through aphone call, a 21 MR. MERTZ: Andifthereis
talk with Didr? 22 something, HI give itto you.
A.  Oh, I'msure it was anthe phone, 23 THEWITNESS: fll look too. Hi
because I never saw him. 24 look tonigjht I save-
Q. Youneverdidthat ine-mail or 25 MR. MERTZ: See ifyou've got
Page 295 Page 297
anything? anything. Tell me if you find anything, and HI
A.  Doubtful. look through the records.

Q. Henever sent you ane-mail?

A. Hesentmelots- well, afew e-mails,
but-

Q. Andyou consider all of these
conversations between you and Didr are privileged?

MR. MERTZ: Well, he's obviously

willing to tell you aboutit And this particular
one, about the futility of that final appeal, is
something you ought to know, which is wiry I'mnot

THE WITNESS: Okay.
MR. MERTZ: And if there's
something, you'll get it.
MR. PTACIN: At leaston this
issue, yeah.
THEWITNESS: Yeah.
MR. PTACIN: At least get that far.
THEWITNESS: Yeah. Because |
remember him telling me that it was pointless. But

el e e

making an objection. he was like kind of weird about it, because he said
Q. Right Right Andthat's what I need "'But you can go ahead and do that anyway,"*
to know. (enunciating) you know, in his Dick Isett voice.
A. Yeah. Hesaid- MR. PTACIN: Yeah. Well mark that
Q. What'sdie - in, just for good measure.
A. - don't- hesaid ""Youcandoit" (Exhibit 11 duly marked)
% made it sound like - you know what honestly? 18 BY MR.PTACIN:
Hesounded - he didnt sound like Josh Lovett, but 19 Q. Asfaras union questions, Til just-
it was the same pretense, like - no, it was 20 hold that open, waiting for the judge to rule on
completely - I'msorry. Scratchthat Itwas 21 those issues for now.
completely different 22 A.  Yeah. Idon'tmind
Butin the same tone, he said 23 Q. Now, unemployment Inone of your
"Youcan appeal it but we’re the ones that make 24 responses, you'd mentioned that you had been taking
the decision if it’s going to be approved™ Andso 25  some unemployment-

75 (Pages 294 to 297)

www.alaciersteno.com * (907) 789-9028


http://www.alaciersteno.com

Supreme Court Case No. S-14233
SUPREME COURT OF THE STATE OF ALASKA
RUSSELL PETERSON, JR,,

Petitioner,

STATE OF ALASKA,
Respondent.

On Petition for Review of an Order of the Superior Court for the
State of Alaska First Judicial District at Juneau

Superior Court Judge Philip M. Pallenberg
Trial Court Case No. 1JU-10-00569Cl

BRIEF OF THE AMERICAN FEDERATION OF LABOR AND CONGRESS
OF INDUSTRIAL ORGANIZATIONS ASAMICUS CURIAE
IN SUPPORT OF PETITIONER

Justin W. Roberts

(Counsel ofrecord)

Alaska Bar # 0605023

3333 Denali Street, Suite 2000
Anchorage, AK 99503

(907) 272-6571

Lynn K. Rhinehart
James P. Coppess
Matthew J. Ginsburg
AFL-CIO

815 Sixteenth Street, NW
Washington, DC 20006

Michael Rubin
ALTSHULER BERZON LLP
177 Post Street, Suite 300
San Francisco, CA 94108



TABLE OF CONTENTS

Page
TABLE OF CONTENTS o i
TABLE OF AUTHORITIES.......ccooiii e i
INTEREST OF AMICUS CURIAE........c.oooiiieieeeee e 1
STATEMENT OF THE CASE........coo e, 1
SUMMARY OF ARGUMENT ........ooiiaieeee e 2
ARGUMENT ... 3
CONCLUSION. ...t 20



TABLE OF AUTHORITIES

CASES: Page

Alaska Pub. Employees Ass’n v. DepartmentofAdmin., Div. ofLabor

Relations, 776 P.2d 1030 (Alaska 1989).........ccccocvviviieninninnienieeee 7
Atwood v. Burlington Indus. Equity, Inc.,

908 F.SUPP. 319 (M.D.N.C. 1995) ... irrireereeeresererereeeseessesssesseen 4
Bachner V. AirLine Pilots Ass’n.,

113 F.R.D. 644, 648 (D. Alaska 1987)........ccooumeuerereeereereeereeesseessrons 9
Capital Information Group v. State ofAlaska,

923 P.20 29 (1996)......eeeeveeeeeeeeeeeeeeeeeeeeseeee s 10,11
Casey v. Fairbanks, 670 P.2d 1133 (Alaska 1983).........cccccecvrivenvnnnnnn 17
Cook Paintand Varnish Co., 258 NLRB 1230 (1981)........ccccuenue. 45,7
Cozzen v. M unicipality o fAnchorage,

907 P.2d 473 (Alaska 1995).......cccceiiiieiiiiiee e 6
Dep’'tofiustice V. FLRA, 39 F.3d 361 (D.C. Cir. 1994).......cc.cccvvvrnnnnn. 16
D oe v. Alaska Superior Court,

111 P.2d 617, (Alaska 1986)).......ccccccerreriieiienieiienie e 10,11
Fed. Open M arket Comm, ofFed. Reserve Sys. v. M errill,

443 U.S. 340,360(1979)....eeiveeeeeeeeeeeereeeeeeeeseesseeesresseeseseessseneens 10
Ford M otor Co. v. Huffman, 345 U.S. 330 (U.S. 1953)........ccccecnen. 12,16
Humphrey V. M oore, 375 U.S. 335 (1964).....cccccoviiiiiiiiiiriieniieie e 17
Ill. Ed. Labor Rel. Bd. V. Homer Cmty. Consol. Sch. Dist.,

547 N.E.2d 182 (HI. 1989)......... 4
In re Grand Jury Subpoena, 926 A.2d 280,284 (N.H. 2007)................. 16
In re Grand Jury Subpoenas, 995 F. Supp. 332 (E.D.N.Y. 1998)........... 16

Int’l Bhd. o fElec. W orkers V. Pub. Util. Dist. I,
Dec. 7656-A, 2003 WA PERC LEXIS 46 (Wash. Pub. Employment
Relations Comm’n, June 11,2003)......ccccciiieimirieieieneeiene e 4
N.H. Troopers Ass’n v. N.H. Dept, o fSafety, Dec. 94-74 (N.H. Pub. Employee
Relations Bd., Aug. 31,1994, available at
http://mww.nh.gov/pelrb/decisions/board/documents/1994-074.pdf..4,5

Peterson v. Kennedy, 771 F.2d 1244 (9th Cir. 1985).......cccccccvvvvveiieennn. 9
Raymond v. N.C. Police Benevolent Ass’n, Inc.,

_ S.E.2d _, 2011 N.C. LEXIS 224 (N.C., April 8, 2011)................ 9
Republic Steel Corp. v. M addox, 379 U.S. 650,652-53 (1965)............... 5
Russell v. Anchorage, 706 P.2d 687 (Alaska App. 1985)................... 8,11
Seelig v. Shepard, 578 N.Y.S.2d 965 (N.Y. Sup. Ct. 1991)........cccevvrrnnnne 4
Smith v. Evening News, 371 U.S. 195 (1962).......ccccccvivvniiinninnieiieniennn 12

State v. Pub. Safety Employees Ass’n,
235 P.3d 197 (A1aSKa 2010).....ceveeeeeereeeeeeeeeeeeeeeeeee s 6, 19


http://www.nh.gov/pelrb/decisions/board/documents/1994-074.pdf..4,5

Cases—Continued:

United Steelworkers o fAmerica v. Warrior & GulfNavigation Co.,

363 U.S. 574 (1960)...ccuiiiiieiiiiierieieeie e see e 6,12
Upjohn Co. V. U.S., 449 U.S. 383 (1981).....cccevivirrinriiiriieicniennes 13,18
United States v. Nixon, 418 U.S. 683 (1974).....ccccccoeiviveiireie e, 10
United States v. N obles, 422 U.S. 225 (1975).....cccvviiiiniiiiiniinieienns 10
Vacav. Sipes, 386 U.S. 171 (1967).....ccccccvvevvieiiriirecienn, 12,13,16,19
W alker v. Huie, 142 F.R.D. 497 (D. Utah 1992)........cccccceiiiiiiiniiniiinnnnns 4
W elfare Rights Org. v. Crisan, 661 P.2d 1073 (Cal. 1983)........cccccvenuen. 15

STATUTES AND REGULATIONS:

Alaska Public Employment Relations Act,

Alaska Statute 23.40.070 .....cccovvviiiiiierieieeee e 6,13,19
Alaska Statute 23.40.080 ........cccceviieiiiieesee e 7
Alaska Statute 23.40.100.........cccceiiriiniiinie e 12
Alaska Statute 23.40.110(2)(1).veevervrerrieriemrieerieesieeseesieesieesee e e 7
Alaska Statute 23.40.210(8)....cccververriieriierieeieesiee e 6
National Labor Relations Act (NLRA):
29U.S.C.8 157 ittt e 6
29 U.S.C. 8 158(@)(1)eeireeererieieeiieiesieeieeiesteeseeseeiesiesseeee e see e 6
8 AAC 97.240 ... eoee ettt 7
AN A O A 11T - ) TSRS 7
MISCELLANEOQOUS:
AlaSKaA R, CIV. P. 26 ..o, 3,14,15
AlasKa R OF EVIA. 5O L. ...ttt r e e e e 8,11

Alaska R. OF EVIA. 503 ... .ttt re e 9,18



INTEREST OFAMICUS CURIAE

The American Federation of Labor and Congress of Industrial
Organizations (AFL-CIO) is a federation of 56 national and international labor
organizations with a total membership of approximately 11.5 million working men
and women.1 The petitioner in this case, Russell Peterson, Jr., was represented in
the grievance process by a representative of the Alaska State Employees
Association, which is affiliated with the AFL-CIO through its parent union the
American Federation of State, County and Municipal Employees. This case
presents an important and recurring question for the AFL-CIO and its affiliates:
the extent to which confidential communications between employees and their
union representatives made during the grievance process are protected from
disclosure in subsequent litigation involving the employee and the employer.

STATEMENT OF THE CASE

Petitioner Russell Peterson, Jr. (Peterson) was employed by the Alaska
Department of Labor in a bargaining unit represented by the Alaska State
Employees Association, AFSCME Local 52, AFL-CIO (ASEA). Petitioner’s
Excerpt (hereinafter Pet. Exc.) 142,146. After he was fired from his position with
the Department of Labor, Peterson filed a grievance pursuant to the collective
bargaining agreement between the State of Alaska and the ASEA. Pet. Exc. 146.

The agreement states clearly that only the union, and not private counsel, may

1 Both parties have consented in writing to the filing of this briefamicus
curiae.



represent an employee in the grievance process. Pet. Exc. 20. Pursuant to this
provision, a non-lawyer representative of the ASEA handled Peterson’s grievance.
Pet. Exc. 20-21. The ASEA and the State were unable to resolve Peterson’s
grievance and the union decided not to pursue the grievance to arbitration. Pet.
Exc. 128. Peterson then filed this suit for unjust termination in superior court.
Pet. Exc. 2-8.

In court, the State subpoenaed the ASEA'’s entire grievance file pertaining
to Peterson and subpoenaed the ASEA’s Business Manager to appear for a
deposition. Pet. Exc. 50. Peterson objected to the State’s attempt to discover
Peterson’s communications with the ASEA during the grievance process and
moved for a protective order, contending that the grievance-related confidential
communications at issue were privileged. Pet. Exc. 34,38-45. The superior court
rejected this argument and denied Peterson’s motion for a protective order. Pet.
Exc. 146-151. Peterson then petitioned this Court for interlocutory review of the
superior court’s discovery order, which this Court granted. see Order Granting
Pet. for Rev. 1

SUMMARY OF ARGUMENT

A public employer’s demand to discover confidential grievance-related
communications between an employee and his union representative constitutes an
unfair labor practice in violation of the Alaska Public Employment Relations Act.
(PERA). Rather than require parties to commence wasteful satellite litigation by

filing unfair labor practice charges under that law, this Court should, by means of

2



Its supervisory authority over the discovery process, permit employees and their
unions to assert a limited privilege for confidential grievance-related
communications in court. The recognition of this limited privilege is necessary to
permit the proper functioning of PERA’s mandatory grievance and arbitration
system and to ensure that labor disputes are, to the greatest degree possible,
resolved through contractual dispute-resolution processes rather than through
litigation.
ARGUMENT

A public employer’s demand to discover confidential communications
between an employee and his union representative made during the mandatory
grievance and arbitration process interferes with the employee’s right to union
representation in violation of the Alaska Public Employment Relations Act
(PERA). AS 23.40.070 et. seg. Alaska’s civil discovery rules generally permit a
party to “obtain discovery regarding any matter, not privileged which is relevant to
the subject matter involved in the pending action.” Alaska R. Civ. P. 26(b)(1). No
express privilege exists under Alaska’s Rules of Evidence for confidential
grievance-related communications between employees and their union
representatives. see Alaska R. of Evid. 501 - 509. In order to harmonize PERA’s
strong public policy in favor of contractual resolution of labor disputes with the
civil discovery rules’ presumption in favor of disclosure, this Court should
recognize astatutory-based limited privilege for confidential grievance-related

communications between employees and their union representatives.
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1 The NLRB has held that an employer’s demand to discover confidential
communications between an employee and his union representative made during
the grievance process interferes with the employee’s right to union representation
and therefore will not be enforced. See Cook Paintand Varnish Co., 258 NLRB
1230 (1981). The NLRB’s ruling has been followed by every state court and
public employment labor relation board that has addressed the question. 111. Ed.
Lab. Rel. Bd. V. Homer Cmty. Consol. Sch. Dist., 547 N.E.2d 182,188 (111 1989);
Seelig V. Shepard, 578 N.Y.S.2d 965 (N.Y. Sup. Ct. 1991); In fI Bhd. ofE lec.

W orkers V. Pub. Util. Dist. 1, Dec. 7656-A, 2003 WA PERC LEXIS 46,55 (Wash.
Pub. Employment Relations Comm’n, June 11,2003); N.H. Troopers Ass'n V.
N.H. Dept, o fSafety, Dec. 94-74 (N.H. Pub. Employee Relations Bd., Aug. 31,
1994), available at http://mwww.nh.gov/pelrb/decisions/board/documents/1994-
074.pdf. Thus, there is unanimous agreement that an employer’s attempt to
discover confidential grievance-related communications between an employee and

his union representative interferes with the employee’s protected rights.2

2 Neither of the cases cited by the State in its Brief in Opposition to
Petition for Review, see Resp. Br. in Opp., p. 8 n.1 1, are to the contrary. In
Atwood V. Burlington Indus. Equity, Inc., 908 F.Supp. 319 (M.D.N.C. 1995), the
court held that the presence of a non-lawyer union representative at pre-litigation
meetings between employees and an attorney destroyed the attomey-client
privilege. Atwood is factually inapposite because the conversations did not occur
during the grievance or arbitration process. In w alker V. Huie, 142 F.R.D. 497 (D.
Utah 1992), the court held that a citizen injured by a police officer could discover
communications made between the officer and a union representative during
internal employer disciplinary proceedings. However, the plaintiff in Huie was a
stranger to the collective bargaining process in which the communications took
place, so that case is distinguishable as well.
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The logic of these decisions is unassailable. The grievance process is a
mechanism by which a union, performing its statutory role as the exclusive
representative of all the employees in the bargaining unit, is able to exercise its
statutory responsibility to enforce the terms of the collective bargaining agreement
through “the continuing administration of the contract™ and thus “protect the
interest[s] of... employee[s]” in the terms and conditions of employment set forth
In that contract. Republic Steel Corp. V. M addox, 379 U.S. 650,652-53 (1965).
Allowing an employer to compel the disclosure of confidential grievance-related
communications would necessarily inhibit the union from “obtaining needed
information from employees” that is critical to the union’s ability to perform its
statutory duty as exclusive representative to police the agreement. Cook Paint,
258 NLRB at 1232. Likewise, requiring such disclosure would materially
interfere with the union’s representation of individual employees in the grievance
process by “restrain[ing] employees in their willingness to candidly discuss
matters with their chosen, statutory representatives.” 1bid. In other words, “[t]he
right to union representation would be meaningless if, upon disclosing the facts
needed for representation, the disclosure were then available to the employer upon
asking. The union representative would become little more than a conduit.” N.H.
Troopers Ass’n, supra, at 5.

This same logic applies with equal force to the union’s statutory
responsibilities under PERA. PERA was enacted by the Alaska Legislature “to

promote harmonious and cooperative relations between government and its
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employees and to protect the public by assuring effective and orderly operations of
government.” AS 23.40.070. An important mechanism for accomplishing this
purpose is the statutory requirement that every public sector collective bargaining
agreement must “include a grievance procedure which shall have binding
arbitration as its final step.” AS 23.40.210(a). Accord United Steelworkers of
America V. Warrior & GulfNavigation Co., 363 U.S. 574,578 (1960) (‘The
present federal policy is to promote industrial stabilization through the collective
bargaining agreement. A major factor in achieving industrial peace is the
inclusion of a provision for arbitration of grievances in the collective bargaining
agreement.”). In order to ensure that labor disputes are resolved through the
grievance and arbitration procedure rather than in court, public employees in
Alaska “must first exhaust their contractual or administrative remedies, or show
that they were excused from doing so, before pursuing a direct action against their
employer.” Cozzen V. M unicipality o fAnchorage, 907 P.2d 473,475 (Alaska
1995).3

The relevant provisions of PERA are modeled on Sections 7 and 8(a)(1) of
the National Labor Relations Act (NLRA), 29 U.S.C. 8§ 157 & 158(a)(1). Like

the NLRA, PERA makes it an unfair labor practice for “[a] public employer or an

3 Once a grievance is decided by an arbitrator, that decision is given *“great
deference” by this Court, which “will only vacate an arbitration award arising out
of a collective bargaining agreement where itis the result of gross error - those
mistakes that are both obvious and significant,” State v. Pub. Safety Em ployees
Ass’n, 235 P.3d 197,201 (Alaska 2010), further ensuring that labor disputes are
resolved through the grievance and arbitration procedure rather than in court.
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agent of apublic employer” to “interfere with, restrain, or coerce an employee in
the exercise of the employee’s rights guaranteed in AS 23.40.080.” AS
23.40.110(a)(1). That section of PERA, like Section 7 of the NLRA, guarantees
the right of Alaska public employees to “form, join, or assist an organization to
bargain collectively through representatives of their own choosing.” AS
23.40.080. For this reason, “[rjelevant decisions of the National Labor Relations
Board and federal courts [are] given great weight” in interpreting PERA. 8 AAC
97.240. See also Alaska Pub. Employees Ass’n V. Departmento fAdmin., Div. of
Labor Relations, 776 P.2d 1030,1032 (Alaska 1989) (“We have followed federal
decisions interpreting the NLRA when the provisions of the NLRA are similar to
state statutes™).

Given the similarities between the relevant provisions of PERA and the
NLRA, the Alaska Labor Relations Agency (ALRA), the body charged with
enforcing PERA, would undoubtably reach the same conclusion as the NLRB
reached in C ook Paint and would hold that an employer’s demand to discover
confidential grievance-related communications between an employee and his
union representative constitutes an impermissible unfair labor practice.4 Faced
with such a discovery request, whether in the form of a civil subpoena or

otherwise, the affected employee and/or his union could file an unfair labor

4 Because ALRA expressly permits non-lawyers to represent parties before
the agency, 8 AAC 97.355(a), there can be little doubt that ALRA would find that
an employer’s attempt to discover communications between an employee and a
non-lawyer union representative made in preparation for an ALRA proceeding
constitutes an unfair labor practice and would not permit that discovery to occur.
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practice charge with ALRA and would be entitled to an order enjoining the
employer’s unlawful discovery effort.

2. In this case, Peterson chose to assert his PERA-protected rights by
objecting to the State’s discovery requests in superior court, rather than filing an
unfair labor practice charge with ALRA. Under Alaska Rule of Evidence 501 and
the Court’s supervisory authority over the discovery process, this Court should
sustain Peterson’s objection and rule that employees and their unions may assert a
limited privilege against being forced to disclose confidential grievance-related
communications in court without having to engage in the time-consuming and
wasteful extra step of instituting collateral litigation before ALRA by filing an
unfair labor practice charge to challenge an employer’s discovery request.

The Alaska Rules of Evidence state that ““no person, organization, or entity
has aprivilege to... refuse to disclose any matter; or... refuse to produce any
object or writing... [ejxcept as otherwise provided by the Constitution of the
United States or of this state, by enactments of the Alaska Legislature, or by these
or other rules promulgated by the Alaska Supreme Court.” Alaska R. Evid. 501.
Although “[pjrivileges in litigation are not favored and should be narrowly
construed,” Alaska courts recognize that “where some major public policy clearly
articulated in a constitutional provision, statute, or court rule clearly outweighs the
truth-seeking function ... aprivilege should be recognized.” R ussell v.

Anchorage, 706 P.2d 687, 693 (Alaska App. 1985).



There is no explicit privilege in the Alaska Rules of Evidence for
confidential grievance-related communications between an employee and a union
representative. Alaska R. Evid. 501 - 509. Because the grievance belongs to the
union rather than the grievant, Alaska’s lawyer-client privilege does not apply.
see Alaska R. Evid. 503(b) (privilege only applies to “confidential
communications ... between the client... and the client’s lawyer”). That is so
even if the union were to designate one of its attorneys, rather than a lay union
representative, as the person responsible for representing the union’s interest in the
grievance. See Peterson V. Kennedy, 771 F.2d 1244,1258 (9th Cir. 1985) (“We do
not believe that an attorney who is handling a labor grievance on behalf of a union
as part of the collective bargaining process has entered into an ‘attomey-client’
relationship in the ordinary sense with the particular union member who is
asserting the underlying grievance.”).5 The proper functioning of PERA’s
mandatory grievance and arbitration system, however, requires, some protection

for - to paraphrase Alaska’s lawyer-client privilege rule - “confidential

5 A union attorney does, of course, have an attomey-client relationship
with the union itself and, in some cases, may also establish an attomey-client
relationship with an employee where the attorney “specifically agree[s]... to
provide direct representation to [the employee] as an individual client.”” peterson,
771 F.2d at 1261. See also Bachner V. Air Line Pilots Ass’n., 113 F.R.D. 644, 648
(D. Alaska 1987) (same). For example, a union may provide or pay for a private
attorney for an individual employee as a benefit of union membership. In this
situation, “a tripartite attomey-client relationship exists” between the employee,
the union’s lawyer, and the private attorney. Raymond V. N.C. Police Benevolent
Assn, Inc.,_ S.E.2d _, 2011 N.C. LEXIS 224 (N.C., April 8, 2011).

9



communications made for the purpose of facilitating the rendition of [grievance-
related representative] services to the [employee].” Alaska R. Evid. 503(b).

The protection extended to such confidential grievance-related
communications need not be absolute. The United States Supreme Court has long
recognized “limited” or “qualified” privileges for certain confidential
communications not otherwise protected by the evidentiary rules, such as a limited
privilege for confidential Executive Branch conversations and correspondence.
United States V. Nixon, 418 U.S. 683,708 (1974). See also Fed. Open M arket
Comm, ofFed. Reserve Sys. V. M errill, 443 U.S. 340,360 (1979) (recognizing a
“limited” or “qualified” privilege against disclosure of certain monetary policy
directives by Federal Reserve); U nited States V. N obles, 422 U.S. 225,238-39
(1975) (applying the work product doctrine in the criminal context, while
explaining that “[t]he privilege derived from the work-product doctrine” is
“qualified,” “not absolute”). Similarly, this Court has recognized a ““qualified”
privilege for “confidential. .. internal governmental communications’ necessary
to “protect the deliberative and mental processes of decision makers,” C apital
Inform ation Group V. State o fA laska, 923 P.2d 29,33-34 (1996) (quoting D oe V.
Alaska Superior Court, 721 P.2d 617,622-23 (Alaska 1986)), based on the
conclusion that “the public policy rationale upon which the Supreme Court relied
IN United States V. Nixon IS equally applicable to our state government,” D oe, 721

P.2d at 623.
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When a party invokes a limited privilege, the superior court must apply a
“palancing test” to determine the applicability and scope of the privilege. Capital
Information Group, 923 P.2d at 37. First, the party asserting the privilege must
make a “threshold showing” that the communication is covered by the privilege.
Ibid. “If [the party asserting the privilege]... meets the threshold requirements,
then there is apresumptive privilege and the party seeking disclosure must make a
sufficient showing that the need for production outweighs the need for secrecy.”
Ibid. See also D oe, 721 P.2d at 626 (“[W]hen a formal specific claim of...
privilege is asserted, a presumptive privilege attaches.”).

Because PERA - an “enactment[] of the Alaska Legislature,” Alaska R.
Evid. 501 - explicitly requires the inclusion of a mandatory grievance and
arbitration procedure in every public sector collective bargaining agreement, and
because the effective operation of PERA’s mandatory contractual dispute-
resolution system constitutes a “major public policy clearly articulated ina ...
statute,” Russell, 706 P.2d at 693, this Court has authority under Rule 501 to
recognize a privilege for confidential grievance-related communications between
employees and their union representatives. For reasons similar to those that
motivated this Court to recognize a limited deliberative process privilege for
confidential internal government communications, this Court should recognize a
limited privilege for such grievance-related communications, thus creating a
“presumption in favor of nondisclosure.” Capitol Information Group, 923 P.2d at

37.
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3. The precise nature of the limited privilege required by PERA flows from
the role that the grievance and arbitration procedure plays in the collective /
bargaining process.

“[Arbitration of labor disputes under collective bargaining agreements is
part and parcel of the collective bargaining process itself.” Steelworkers, 363 U.S.
at578. Itis the grievance and arbitration process that provides “a common law of
the shop which implements and furnishes the context of the agreement.”” 1bid.

The union’s obligation, as the “exclusive representative of all the em ployees in the
bargaining unit,” AS 23.40.100 (emphasis added), is to enforce the collective
bargaining agreement in a manner that establishes a “‘common law of the shop”
most favorable to all the employees. Although “[t]he rights of individual
employees concerning ... conditions of employment are a major focus of the
negotiation and administration of collective bargaining contracts,” Smith V.
Evening News, 371 U.S. 195,200 (1962), “[t]he bargaining representative... is
responsible to, and owes complete loyalty to, the interests of all whom it
represents,” Ford M otor Co. V. Huffman, 345 U.S. 330, 338 (U.S. 1953).

The grievance, therefore, is controlled by the union. By “giv[ing] the union
discretion to supervise the grievance machinery and to invoke arbitration,”
“frivolous grievances are ended prior to the most costly and time-consuming step

in the grievance proceduref],” “both sides are assured that similar complaints will
be treated consistently and major problem areas in the interpretation of the

collective bargaining contract can be isolated and perhaps resolved.” vaca V.

12



Sipes, 386 U.S. 171,191 (1967). In contrast, “[i]f the individual employee could
compel arbitration of his grievance regardless of its merit, the settlement
machinery provided by the contract would be substantially undermined,” and “a

significantly greater number of grievances would proceed to arbitration,” “greatly
increasing] the cost of the grievance machinery and ... overburdening] the
arbitration process as to prevent it from functioning successfully.” 1d. at 191-92.
Without a proper recognition of the employee’s right to freely confer with
his union representative during the grievance process, PERA’s policy of
“promoting] harmonious and cooperative relations between government and its
employees and... protecting] the public by assuring effective and orderly
operations of government” through contractual resolution of labor disputes would
be thwarted. See AS 23.40.070. Permitting the State to discover the contents of
confidential grievance-related communications will “discourag|e] the
communication of relevant information by employees ... to [union
representatives]” in the grievance process, Upjohn Co. V. United States, 449 U.S.
383,392 (1981), because employees will justifiably fear that such communications
will be discoverable in subsequent litigation. Employee reluctance to
communicate with the exclusive bargaining representative will, in turn,
substantially interfere with the union’s ability to represent employees in the
grievance process, as “[t]he first step in the resolution of any legal problem is
ascertaining the factual background and sifting through the facts with an eye to the

legally relevant.” 1d. at 390-91. And this, in turn, would wreak havoc on the
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mandatory exhaustion-of-remedies requirement that is designed to resolve labor
disputes in the grievance and arbitration procedure without the necessity of court
involvement. If employees refuse to cooperate with a union’s investigation, the
union will lack the information it needs to effectively settle cases or decide which
grievances to take to arbitration, ultimately leading to fewer labor disputes
resolved through contractual means and more cases that will be heading to the
Alaska courts.

There are two important lessons to be drawn from the foregoing description
of the collective bargaining process with regards to the scope and application of a
limited privilege for confidential grievance-related communications between an
employee and a union.

First, the limited privilege would only operate where the parties to the
underlying grievance are the same, or in privity to, the parties in the subsequent
lawsuit, and where the lawsuit involves the same basic facts or occurrences as the
grievance. In other words, the scope of the limited privilege is co-extensive with
what would constitute an unfair labor practice under PERA. In the language of
Alaska’s civil procedure rules, where a public employer’s discovery request would
violate PERA, “the burden ... of the proposed discovery’” on the statutorily-
protected right of an employee to union representation in the grievance process, as
well as on the right of the union to enforce the collective bargaining agreement
through the grievance procedure, strongly “outweighs its likely benefit” to the

employer. Alaska R. Civ. P. 26(b)(1).
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Moreover, to allow discovery of confidential grievance-related
communications between an employee and the union would permit a public
employer to obtain in litigation what it is forbidden by PERA from obtaining in
the mandatory grievance and arbitration process. Such a rule would create “a trap
by inducing confidential communications and then allowing them to be used
against the [employee].” w elfare Rights Org. V. Crisan, 661 P.2d 1073,1077 (Cal.
1983). Itcould not have been the Alaska legislature’s intent to create a mandatory
grievance and arbitration system for public employees in which “the only sound
advice the authorized [union] representative could give [an employee] was, ‘Don’t
talkto me.”” 1d. at 1077 n.3.

In contrast, where discovery is sought by a party other than the public
employer, or where the subject matter of the lawsuit is different from that of the
underlying grievance, the limited privilege would not apply. Such a discovery
request would instead be evaluated through the usual framework of Rule 26,
which provides that a court may limit discovery “if it determines that... the
burden or expense of the proposed discovery outweighs its likely benefit,” as, for
example, where “the discovery sought... is obtainable from some other source
that is more convenient, less burdensome, or less expensive.” Alaska R. Civ. P.
26(b)(2)(A). For example, where the subject of the lawsuit differs from the
grievance, such as in the investigation of a criminal violation, the benefit of
discovery often outweighs the burden on PERA-protected rights, because

“[njowhere is the public’s claim to each person’s evidence stronger than in the
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context of avalid grand jury subpoena,” In re Grand Jury Subpoena, 926 A.2d
280,284 (N.H. 2007) (quoting In re Sealed Case, 676 F.2d 793, 806 (D.C. Cir.
1982)). See also D ep’tofiustice V. FLRA, 39 F.3d 361 (D.C. Cir. 1994); In re
GrandlJury Subpoenas, 995 F. Supp. 332 (E.D.N.Y. 1998).

The second lesson to be drawn from the role that the grievance and
arbitration procedure plays in collective bargaining is that any privilege ultimately
belongs to the union. Even though the grievant employee may assert the privilege
initially, the union remains free to waive it in furtherance of the union’s
obligations to the bargaining unit as awhole.6 That is because in some cases the
union must be able to waive the confidentiality of its communications with
employees in the grievance process in order to fulfill its broader “responsibility]
to... the interests of all whom it represents.” Huffman, 345 U.S. at 338. For
example, where the union is called to represent the competing interests of two or
more employees, the union is entitled to take a position that furthers the interest of
the bargaining unit as awhole - as long as it does so “in good faith and in a
nonarbitrary manner,” vaca, 386 U.S. at 194 - even if taking such a position
requires the union to waive the confidentiality of its communications with an

individual grievant:

6 Like the client in a lawyer-client relationship, the employee also can
waive the limited privilege by testifying to a confidential communication or
disclosing a confidential document in his possession. In such acase, the union
still can, however, assert the limited privilege as a defense to disclosing any
confidential communications that only the union possesses.
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“Just as a union must be free to sift out wholly frivolous grievances

which would only clog the grievance process, so it must be free to

take a position on the not so frivolous disputes. Nor should it be

neutralized when the issue is chiefly between two sets of employees.

Conflict between employees represented by the same union is a

recurring fact. To remove or gag the union in these cases would

surely weaken the collective bargaining and grievance processes.”
Humphrey V. M oore, 375 U.S. 335,349-50 (1964).

4. When the limited privilege described above is applied to the facts of
this case, it is clear that the confidential grievance-related communications
between Peterson and the ASEA should be protected from disclosure.

The State seeks discovery of Peterson’s communications with the ASEA
for the purpose of “show[ing] that most of his lawsuit should be dismissed for
failure to exhaust administrative remedies.” Resp. Opp. to Pet. for Rev. at4. As
an initial matter, the State acknowledges that “the union, under its own authority,
decided not to seek arbitration of Mr. Peterson’s grievance.” 1d. at 3. Because an
employee exhausts his contractual remedies when he requests that the union take
his grievance to arbitration and the union refuses, Casey V. Fairbanks, 670 P.2d
1133,1138-39 (Alaska 1983), the State requires no further discovery regarding
exhaustion. Even if the law were, as the State argues, that “[i]f Mr. Peterson
disagreed with the union’s decision not to seek arbitration, he was required to
appeal it with the union internally,” Resp. Opp. to Pet. for Rev. at 3, the State still
would not require discovery of Peterson’s confidential grievance-related

communications because a non-privileged communication from the ASEA to the

State already in the record clearly states that Peterson did not appeal the union’s
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decision not to seek arbitration of his grievance. see Pet. Exc. 128 (e-mail from
ASEA to State stating “Mr. Peterson has not appealed [the union’s] decision not to
arbitrate his grievance.”).

Moreover, the State could easily obtain the information it says it needs by
serving Peterson with an interrogatory or a request to admit concerning his efforts
to exhaust contractual and internal union remedies. That is, thefact of whether
Peterson sought to appeal the union’s decision not to seek arbitration is not a
communication “made for the purpose of facilitating the rendition of [grievance-
related representative] services to the [employee],” Alaska R. Evid. 503(b), and
therefore is not protected from discovery by the limited privilege. See Upjohn,
449 U.S. at 395-96 (‘T he protection of the privilege extends only to
communications and not facts. A fact is one thing and a communication
concerning that fact is an entirely different thing.” (Internal quotation marks and
brackets omitted)). Thus, even if clear evidence that Peterson did not appeal the
union’s decision not to take his grievance to arbitration were not already in the
record, the State still could not show that it requires access to the ASEA’s entire
grievance file to ascertain this particular fact.

More generally, the State’s effort to obtain its sought-after discovery
constitutes an unfair labor practice under PERA and therefore the limited privilege
should apply. If the State is permitted to discover confidential communications
between Peterson and the ASEA, other public employees will be loath to

participate in the PERA-mandated grievance and arbitration procedure for fear that



their statements to the union could later be used against them if they were to bring
asuitincourt. This result would undermine the Alaska legislature’s purpose in
enacting PERA of “promot[ing] harmonious and cooperative relations between
government and its employees’ through mandatory arbitration, AS 23.40.070. It
would also wreak havoc on this Court’s exhaustion requirement that aims to keep
labor disputes in the grievance and arbitration procedure and out of court by
applying “great deference to an arbitrator’s decision,” Pub. Safety Employees
Ass'n, 235 P.3d at 201. If employees refuse to cooperate with union
investigations, the union will be unable to gather the information necessary to
decide whether to take cases to arbitration, ultimately leading to more cases in
Alaska courts.

Finally, if the State were permitted to obtain its sought-after discovery, the
ASEA’s ability to enforce its collective bargaining agreement with the State would
be substantially impaired, as its ability to investigate future grievances by
interviewing employees would be restrained by its knowledge that any
communications with employees during the investigatory process will be
discoverable in subsequent litigation. This would leave the union without the
ability “to settle the majority of grievances short of the costlier and more time-
consuming step[]” of arbitration, placing a “‘dampening effect on the entire

grievance procedure.” Vaca, 386 U.S. at 192-93.
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CONCLUSION
For the reasons stated, the superior court’s order denying Peterson’s motion
for a protective order regarding his communications with union officials should be

reversed.

July 18,2011 Respectfully submitted,

tin W. Roberts
(Counselofrecord)
Alaska Bar #0605023
3333 Denali Street, Suite 2000
Anchorage, AK 99503

Lynn K Rhinehart
James P. Coppess
Matthew J. Ginsburg
AFL-CIO

815 Sixteenth Street, NW
Washington, DC 20006

Michael Rubin
ALTSHULER BERZON LLP
177 Post Street, Suite 300
San Francisco, CA 94108
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A merican Federation of Laborand Congress of Industrial Organizations

July 12,2011
John M. Ptacin
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Thank you foryour consideration.
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IN THE SUPREME COURT OF THE STATE OF ALASKA

Russell Peterson, Jr.,
Petitioner,

V. Supreme Court No. S-14233

State of Alaska,

Respondent.

MOTION FOR LEAVE TO FILE BRIEF OF THE AMERICAN FEDERATION

OF LABOR AND CONGRESS OF INDUSTRIAL ORGANIZATIONS

AS Amicus cURIAE IN SUPPORT OF PETITIONER BY
WRITTEN CONSENT OF ALL THE PARTIES
Pursuant to Alaska Rule of Appellate Procedure 212(c)(9), the American

Federation of Labor and Congress of Industrial Organizations moves for leave to
file the accompanying brief, amicus curiae. Both petitioner Russell Peterson, Jr.
and respondent State of Alaska have consented to the filing of this brief. The
written consent of both parties is attached as an exhibit to this motion.

WHEREFORE, the AFL-CIO respectfully requests that this Court grant

leave for the AFL-CIO to file the accompanying brief, amicus curiae.

July 18, 2011 Respectfully submitted,

(Counsel ofrecord)

Alaska Bar # 0605023
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