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A l a s k a  S t a t e  L e g i s l a t u r e

State Capitol, Room 510
Juneau, A laska 99801  
Phone: (907] 4 6 5 -4947  
Fax: (907] 4 6 5 -2 1 0 8 S enato r B ettye Davis 

S enato r Linda M enard 
S enato r Cathy Giessel

Committee Members:
S enato r Dennis Egan, Chair 
S enato r Joe Paskvan, V. Chair

S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

S B  2 2 4  E v i d e n c e  R u l e s :  U n i o n / E m p l o y e e  P r i v i l e g e  

S p o n s o r  S t a t e m e n t

S enate  B ill 224  seeks to  p ro tec t co n fid en tia l in fo rm atio n  acq u ired  by  a n  ag en t o f  an  em p lo y ee ’s 

u n io n  in  th e  cou rse  o f  p ro v id in g  th a t em p lo y ee  ad v o cacy  serv ices re la tin g  to  an tic ip a ted  or 

ong o in g  d isc ip lin a ry  p roceed ings. W ith o u t th e  ex p ecta tio n  o f  con fiden tia lity , u n io n  m em bers 

are  h esitan t to  be  fu lly  fo rth co m in g  to  th e ir rep resen ta tiv e , sev ere ly  h am p erin g  the  u n io n  ag e n t’s 

ab ility  to  ad v ise  and  rep resen t th e  m em b er and  deny ing  th e  em p lo y ee  th e  fu ll and  effective 

ad v o cacy  to  w h ich  she o r he  is en titled .

T he b ill p ro v id es  ex cep tio n s to  th is  p riv ilege, in c lu d in g  b e in g  o rdered  b y  the  cou rt to  d isclose 

in fo rm atio n  co n cern in g  th e  co m m issio n  o f  a  crim e, o r i f  the  em p lo y ee  co n sen ts  to  the  d isc losure . 

T he b ill a lso  p ro v id es  th a t w h ere  federa l o r state  law  p reem p ts  or co n flic ts  w ith  th is act, the 
federa l o r s ta te  law  p rev ails  to  the  ex ten t o f  the  p reem p tio n  o r conflic t.



A l a s k a  S t a t e  L e g i s l a t u r e

State Capitol, Room 510
Juneau, A laska 99801 
Phone: (907) 4 6 5 -4 9 4 7  
Fax: (907) 4 6 5 -2 1 0 8 S enato r B ettye Davis 

S en ato r Linda M enard 
S enato r Cathy Giessel

Committee Members:
S enato r Dennis Egan, Chair 
S enato r Joe Paskvan, V. Chair

S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

S e c t i o n a l  A n a l y s i s

SB 224 Evidence Rules: Union/Employee Privilege

Section 1. T his sec tio n  am en d s A lask a  S ta tu te  09 .25 , add ing  a n ew  sec tio n  09 .25 .405  th a t 
p ro v id es  th a t con fid en tia l co m m u n ica tio n s b e tw een  an  em ployee and  an  em p lo y ee  rep resen ta tiv e  
o f  an  o rg an iza tio n  are p riv ileg ed  co n v ersa tio n s w h en  con d u c ted  in  an  ad v o cacy  setting  in  a 
d isc ip lin a ry  m a tte r and  p ro v id es  fo r the d efin itio n  o f  “o rg an iza tio n .”

Section 2. T his sec tio n  am en d s A S  23 .40 , add ing  a  n ew  sec tion  A S  23 .40 .065 .

S u b sec tio n  (a) p ro v id es  th a t an  ind iv idua l canno t be co m p elled  in  any  p ro ceed in g  to  d isclose 
in fo rm atio n  acq u ired  from  an  em ployee rep resen ted  by  the  ind iv idual i f  such  in fo rm atio n  w as 
ob ta in ed  in  co n fid en ce  by  th a t ind iv idua l in  co n n ectio n  w ith  p ro v id in g  ad v o cacy  serv ices in 
regards to  d isc ip lin a ry  p ro ceed in g s o f  the  em ployee.

S u b sec tio n  (b) p ro v id es  ex cep tio n  to  the p riv ilege.

S u b sec tio n  (c) p ro v id es  th a t a  co n flic t b e tw een  federa l or state law , th is  sta tu te  is  p reem p ted  and 
does n o t apply .

S u b sec tio n  (d) defines “o rg an iza tio n ” and “p ro ceed in g .”

Section 3. T h is sec tio n  d ec la res an  in d irec t co u rt ru le  change.

Section 4. T his sec tio n  p ro v id es  th a t S ections 1 an d  2 can  o n ly  take  e ffec t u p o n  a  2 /3 rd s  vo te  o f  
b o th  h ouses o f  the  L eg is la tu re  fo r S ection  3.
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IN  T H E  L E G IS L A T U R E  O F T H E  S T A T E  O F A L A S K A  

T W E N T Y -S E V E N T H  L E G IS L A T U R E  - S E C O N D  S E S S IO N

BY THE SENATE LABOR AND COMMERCE COMMITTEE 

Introduced: 3/5/12
Referred: Labor and Commerce, Judiciary

A BILL 

FOR AN ACT ENTITLED

1 "An Act making privileged certain communications between employees and employee

2 union representatives; and amending Rule 402 and Rule 501, Alaska Rules of

3 Evidence."

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

SENATE BILL NO. 224

5 * Section 1. A S  09.25 is am ended  by  add ing  a  n ew  sec tion  to  a rtic le  3 to  read:

6 Sec. 09.25.405. Privileged communication between employees and

7 employee advocates. C onfiden tia l co m m u n ica tio n s b e tw een  an  em p lo y ee  and  an

8 ind iv idua l w ho  rep resen ts  the  em p lo y ee  o n  b e h a lf  o f  an  o rg an iza tio n  in  con n ectio n

9 w ith  the  in d iv id u a l's  p ro v id in g  ad v o cacy  serv ices to th e  em p lo y ee  th a t a re  re la ted  to

10 an tic ip a ted  o r ong o in g  d isc ip lin a ry  p roceed ings are p riv ileg ed  as p ro v id ed  u nder

11 A S 23 .40 .065 . In  th is  section , "o rgan iza tion"  has th e  m ean in g  g iv en  in  A S 23 .40 .065 .

12 * Sec. 2. A S 23 .40  is am en d ed  by  add ing  a  n ew  sec tion  to  artic le  1 to  read:

13 Sec. 23.40.065. Privileged communication between employees and

14 employee organizations, (a) A n  ind iv idua l m ay n o t be co m p elled  in  a  p ro ceed in g  to
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1 d isc lo se  in fo rm atio n  the  ind iv idua l acq u ired  from  an  em p lo y ee  w h ile  the ind iv idual

2 rep resen ted  th e  em ployee o n  b e h a lf  o f  an  o rgan iza tion , i f  th e  in fo rm atio n  w as

3 co m m u n ica ted

4 (1) in  con fidence; and

5 (2) in  co n n ectio n  w ith  the ind iv idual's  p ro v id in g  ad v o cacy  serv ices to

6 th e  em p lo y ee  th a t are re la ted  to  an tic ip a ted  or ongo ing  d isc ip lin a ry  p roceed ings.

7 (b) N o th in g  in  (a) o f  th is  sec tio n  p ro h ib its  a  p e rso n  from  d isc losing

8 in fo rm atio n

9 (1) to  p rev en t a  crim e th a t w o u ld  cause serious p h y sica l in ju ry  o r d ea th

10 o r create  a  risk  o f  im m in en t serio u s p h y sica l in ju ry  o r death;

11 (2) in  a  civ il o r  crim inal p ro ceed in g  ag a in st the  o rgan iza tion ;

12 (3) as req u ired  by  th e  su p erio r co u rt fo llo w in g  a  h ea rin g  in  cam era;

13 (4) w hen , afte r b e in g  fu lly  in fo rm ed  reg ard in g  the  n a tu re  and  ex ten t o f

14 th e  p riv ileg e  u n d er th is  section , th e  em p lo y ee  w a iv es  the p riv ileg e  in  w riting ; or

15 (5) a fte r the em p lo y ee 's  dea th , on  w ritten  co n sen t by the  em ployee 's

16 p erso n a l rep resen ta tive .

17 (c) I f  a  p ro v is io n  o f  th is  sec tio n  is p reem pted  by  federa l law  o r is in  co n flic t

18 w ith  a  federa l o r  sta te  law  in  a  p a rticu la r s ituation , the  p ro v is io n  does n o t app ly  to  the

19 ex ten t o f  th e  p reem p tio n  o r conflic t.

20  (d) In  th is section ,

21 (1) "o rgan iza tion"  m ean s a  labo r o r em ployee o rg an iza tio n  o f  any  k ind

22 in  w h ich  em p lo y ees  p artic ip a te  and  w h ich  ex ists fo r th e  p rim ary  p u rp o se  o f  dea ling

23 w ith  em p lo y ers  co n cern in g  g riev an ces , labo r d ispu tes, w ages, ra te s  o f  pay , hours o f

24 em p lo y m en t, and  co n d itio n s o f  em ploym en t;

25 (2) "p roceeding" m eans

26 (A ) a  p ro ceed in g  h ea rd  befo re  a  leg isla tive , ju d ic ia l,

27 adm in istra tiv e , o r o ther go v ern m en ta l bo d y  o r o ffic ia l au th o rized  to  hear

28 ev id en ce  u n d er oath; o r

29________________ _____________ _____ an  a rb itra tio n , hearing , o r m eeting  th a t is p a rt o f  a

30 / g riev an ce  p ro ced u re  co n d u c ted  u n d er a  co llec tive  b arg a in in g  agreem ent.

31 * Sec. 3. T he u n co d ified  law  o f  the  S ta te  o f  A lask a  is am en d ed  by ad d in g  a  n ew  sec tio n  to
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1 read:

2 IN D IR E C T  C O U R T  R U L E  C H A N G E . A S 09 .25 .405 , en ac ted  b y  sec. 1 o f  th is  A ct,

3 and  A S  2 3 .4 0 .0 6 5 , en ac ted  by  sec. 2  o f  th is A ct, have the  e ffec t o f  am en d in g  R u les 402  and

4 501, A lask a  R u les o f  E v idence , by crea ting  a  n ew  p riv ileg e  p rev en tin g  a  p erso n  from  being

5 co m p elled  to  te s tily  o r p ro d u ce  ev idence in  a  cou rt and  p rec lu d in g  ad m issib ility  o f  certa in

6 ev idence  in  ce rta in  cases.

7 * Sec. 4. T he u n co d ified  law  o f  th e  S tate o f  A lask a  is am en d ed  by  add ing  a  n ew  sec tion  to

8 read:

9 C O N D IT IO N A L  E F F E C T . A S  09 .25 .405 , en ac ted  b y  sec. 1 o f  th is  A ct, and

10 A S 23 .40 .065 , en ac ted  by sec. 2 o f  th is A ct, take  e ffec t o n ly  i f  sec. 3 o f  th is A c t receives the

11 tw o -th ird s  m ajo rity  vo te  o f  each  house  req u ired  by  art. IV , sec. 15, C o n stitu tio n  o f  the  S tate o f

12 A laska.
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FISCAL NOTE
STATE OF ALASKA
2012 L E G ISL A T IV E  SESSION

Identifier (file name) SB224-DOA-LR-3-7-12
Title Evidence Rules: Union/Employee Privilege

Bill Version
Fiscal Note Number
(S) Publish Date

Dept. Affected
Appropriation
Allocation

SB 224
1
3/23/12

Administration
Centralized Administrative Services

Labor Relations
Sponsor
Requester

Senate Labor & Commerce
Senate Labor & Commerce

Expenditures/Revenues

 OMB Component Number

(Thousands of Dollars)_____

58

Note: Amounts do not include inflation unless otherwise noted below.

FY13
Appropriation

Requested

Included in 
Governor’s 

FY13 
Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY13 FY13 FY14 FY15 FY16 FY17 FY18
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants, Benefits
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY12) operating costs
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY13) costs
(discuss reasons and fund source(s) in analysis section)

(separate supplemental appropriation required)

(separate capital appropriation required)

Why this fiscal note differs from previous version (if initial version, please note as such)

Prepared by 
Division

Approved by

Nicki Neal, Director
Personnel & Labor Relations

Phone (907)465-4429 
Date/Time 3/7/12 10:20 AM

John Cramer, Deputy Commissioner Date 3/7/2012
Department of Administration

(Revised 1/17/2012 OMB) Page 1 of 2



FISCAL NOTE #1

STATE OF ALA SK A  BILL NO. SB 224
2012 LE G ISLATIVE SESSIO N

Analysis

SB  224 w ill have no fiscal im pact on the  Division o f Labor Relations.

(Revised 1/17/2012 OMB) Page 2 of 2



FISCAL NOTE
STATE OF ALASKA
2012 LEGISLATIVE SESSION

Identifier (file name) SB224-LAW-CIV-03-28-12
Title An Act making privileged certain communications
_________________________________ between employees and employee union....

Bill Version
Fiscal Note Number
() Publish Date

Dept. Affected
Appropriation
Allocation

SB 224

Law
Civil

Labor and State Affairs
Sponsor
Requester

Labor & Commerce
(S ) Judiciary

Expenditures/Revenues

 OM B Component Number

(Thousands o f Dollars)______

2718

Note: Amounts do not include inflation unless otherwise noted below.

FY13
Appropriation

Requested

Included in 
Governor's 

FY13 
Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY13 FY13 FY14 FY15 FY16 FY17 FY18
Personal Services 
T ravel 
Services 
Commodities 
Capital Outlay 
Grants, Benefits 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 G F  Match
1004 G F
1005 GF/Prgm (D G F)
1037 GF/MH (U G F )
1178 temp code (U G F )

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY12) operating costs
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY13) costs
(discuss reasons and fund source(s) in analysis section)

(separate supplemental appropriation required) 

(separate capital appropriation required)

Why this fiscal note differs from previous version (if initial version, please note as such)

Prepared by 
Division

Approved by

Sheila Bugbee, Administrative Officer Phone 465-3675
Administrative Services Date/Time 3/28/2012 8:30AM

Michael C. Geraghty, Attorney General Date 3/28/2012
Department of Law

(Revised 1/17/2012 OMB) P age  1 of 2



FISCAL NOTE

Analysis

STATE OF ALASKA BILL NO. SB 224
2012 LEGISLATIVE SESSION

Senate Bill 224 creates a new evidentia ry privilege fo r  com m unications between an em ployee and th e ir union — a 
union tes tim on ia l privilege. The privilege would apply to  com m unications between a union m em ber and the  union 
when those com m unications re late to  d isciplinary proceedings. Im portan tly , the  privilege applies not only to  union 
grievance procedures but also to  any subsequent civil cou rt proceedings w hen the te rm inated union employee sues 
the  em p loyer fo r  w rong fu l te rm ina tion . The union m em ber holds the privilege inde fin ite ly  under the bill. A lthough a 
zero fiscal no te attaches to  th is bill, the re  are po tentia l fiscal impacts to  be considered, including w hethe r this 
privilege w ill make it m ore d ifficu lt fo r  the  State o f Alaska and o ther em ployers to  defend the  interests o f workplace 
safety in w rong fu l te rm ina tion  cases. These concerns are currently  before the  Alaska Supreme Court in Peterson v. 
State o f  Alaska, Supreme Court No.:S-14233.

(Revised 1/17/2012 OMB) Page 2 of 2



FISCAL NOTE
STATE OF A LASK A
2012 LE G ISLATIVE SESSIO N

Bill Version
Fiscal Note Number
(S) Publish Date

SB 224

3/23/12

Identifier (file name) SB224-DOLWD-ALRA-3-16-12
Title Evidence Rules: Union/Employee Privilege

Sponsor
Requester

Senate Labor and Commerce

_ Dept. Affected Labor and Workforce Development 
Appropriation Commissioner and Administrative Services 
Allocation Alaska Labor Relations Agency

Senate Labor and Commerce

Expenditures/Revenues

 OMB Component Number

(Thousands of Dollars)_____

1200

Note: Amounts do not include inflation unless otherwise noted below.

FY13
Appropriation

Requested

Included in 
Governor's 

FY13 
Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY13 FY13 FY14 FY15 FY16 FY17 FY18
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants, Benefits
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY12) operating costs
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY13) costs
(discuss reasons and fund source(s) in analysis section)

0.0

0.0

(separate supplemental appropriation required)

(separate capital appropriation required)

Why this fiscal note differs from previous version (if initial version, please note as such)

Prepared by 
Division

Approved by

Mark Torgerson, Administrator/Hearing Examiner Phone 907-269-4895
Alaska Labor Relations Agency Date/Time 3/16/12 12:00 PM

Click Bishop, Commissioner Date 3/16/2012
Department of Labor and Workforce Development

(Revised 1/17/2012 OMB) Page 1 of 2



FISCAL NO TE #2

Analysis

STATE OF A LA SK A  BILL NO. SB 224
2012 LEG ISLA TIV E SESSIO N

This bill provides that confidential communications between an employee and a person who represents the employee on behalf of 
an organization related to disciplinary proceedings are privileged under AS 23.40.065.

The bill also provides that a person who represents an employee and obtains information from the employee in confidence and that 
is related to disciplinary proceedings may not be compelled to disclose the information in a proceeding held to take evidence under 
oath or an arbitration, hearing, or meeting, unless (1) to prevent crime that would cause serious injury or death; (2) in a civil or 
criminal proceeding against the organization; (3) as ordered in an in camera proceeding in superior court; (4) when the employee 
knowingly waives the privilege; and (5) after the employee's death, with consent from the employee's personal representative.

There is no fiscal impact anticipated to the department as a result o f this legislation.

(Revised 1/17/2012 OMB) Page 2 of 2



A l a s k a  S t a t e  L e g i s l a t u r e

Senator Hollis French, Chair Committee Members:
State Capitol, Room 417 n  Senator Bill Wielechowski
Juneau, Alaska 99801 Senator Lesil McGuire
Phone: (907) 465-3892 Senator Joe Paskvan
Fax: (907) 465-6595 Senator John Coghill

S e n a t e  J u d i c i a r y  C o m m i t t e e

MEMORANDUM

Explanation of Changes SB 224 Evidence Rules: Union/Employee Privilege

1. The word “individual was replaced with the word “advocate” which is then a 
defined term in Section 2(d).

2. In Section 2 (b), the following changes were made:

The provisions of (1) and (2) were changed to more closely track the language 
of similar provisions in existing privileges under Court Rules.

Provision (3) was added to clarify that no privilege exists for matters of 
workplace safety.
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IN  T H E  L E G IS L A T U R E  O F T H E  S T A T E  O F A L A S K A  

T W E N T Y -S E V E N T H  L E G IS L A T U R E  - S E C O N D  S E SS IO N

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE

A BILL 

FOR AN ACT ENTITLED 

"An Act making privileged certain communications between employees and employee 

union representatives; and amending Rule 402 and Rule 501, Alaska Rules of 

Evidence."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. A S 09.25 is am ended  b y  add ing  a n ew  sec tio n  to  a rtic le  3 to  read:

Sec. 09.25.405. Privileged communication between employees and 

employee advocates. C on fid en tia l co m m u n ica tio n s  b etw een  an  em p lo y ee  and  an 

ad v o cate  w ho  rep resen ts  the  em p lo y ee  on  b e h a lf  o f  an o rg an iza tio n  in co n n ec tio n  w ith  

an  em p lo y ee  d isc ip lin ary  p ro ceed in g  are  p riv ileg ed  as p ro v id ed  u n d er A S 23 .40 .065 . 

In th is  sec tion , "advocate ,"  "o rgan iza tion ,"  and  "proceed ing" have  the m ean in g s g iven  

in  A S  23 .40 .065 .

* Sec. 2. A S  2 3 .4 0  is am ended  by  ad d in g  a n ew  sec tion  to  artic le  1 to  read:

Sec. 23.40.065. Privileged communication between employees and 

employee organizations, (a) A n  ad v o cate  m ay  n o t be co m p elled  in  a  p ro ceed in g  to

CS FOR SENATE BILL NO. 224(JUD)

-1 -  CSSB 224(JUD)
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(1) in co n fid en ce; and

(2) in co n n ectio n  w ith  the ad v o cate 's  p ro v id in g  ad v o cacy  serv ices to 

the  em p lo y ee  th a t are re la ted  to  d isc ip lin a ry  p roceed in g s.

(b) N o th in g  in  (a) o f  th is  sec tion  p ro h ib its  an  ad v o cate  from  d isc losing  

in fo rm atio n

(1) th a t an  ad v o cate  rece iv es from  an  em p lo y ee  to  w hom  the advocate  

p ro v id es  ad v o cacy  serv ices, on  b e h a lf  o f  an  o rg an iza tio n , i f  the ad v o cate 's  serv ices 

w ere  sough t, o b ta in ed , or u sed  to  enab le  o r a id  the  em p lo y ee  in  co m m ittin g  or 

p lan n in g  to  co m m it ac ts  or o m issio n s th a t the  em p lo y ee  k n ew  o r reaso n ab ly  shou ld  

hav e  k now n  co n stitu te  fraud  o r a  crim e;

(2) in  a  p ro ceed in g  co n cern in g  an  a lleg ed  b reach  o f  e ith e r the 

o rg an iza tio n 's  legal du ty  to  the  em p lo y ee  o r th e  em p lo y ee 's  legal du ty  to  the 

o rg an iza tio n ;

(3) to  p rev en t p h y sica l in jury  o r dea th  in a  w orkp lace ;

(4) as req u ired  b y  the  su p erio r cou rt fo llo w in g  a h ea rin g  in cam era;

(5) w hen , a fte r b e in g  fu lly  in fo rm ed  reg ard in g  the natu re  and ex ten t o f  

the  p riv ileg e  u n d er th is  sec tion , the  em p lo y ee  w a iv es  the  p riv ilege ; or

(6) afte r the em p lo y ee 's  death , on  w ritten  co n sen t by  the em p lo y ee 's  

p ersonal rep resen ta tiv e .

(c) I f  a p ro v is io n  o f  th is  sec tion  is p reem p ted  by federal law  o r is in con flic t 

w ith  a  federal o r state law  in a  p a rticu la r situation , th e  p ro v is io n  d o es no t app ly  to  the 

ex ten t o f  the p reem p tio n  o r conflic t.

(d) In th is  section ,

(1) "advocate" m ean s an  ind iv idual w h o  rep resen ts  an em p lo y ee  on 

b e h a lf  o f  an  o rg an iza tio n  in co n n ec tio n  w ith  a p ro ceed in g  th a t is re la ted  to  em ployee 

d isc ip lin e ;

(2) "o rgan iza tion" m ean s a  lab o r o r em p lo y ee  o rg an iza tio n  o f  any  kind 

in  w h ich  em p lo y ees p artic ip a te  and w h ich  ex is ts  fo r the  p rim ary  p u rpose  o f  dea ling

disclose information the advocate acquired from an employee while the advocate

represented the employee on behalf of an organization, if the information was

communicated
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w ith  em p lo y ers co n cern in g  g riev an ces , lab o r d isp u tes , w ages, ra tes o f  pay , hours o f  

em p lo y m en t, and  co n d itio n s o f  em ploym en t;

(3) "p roceed ing" m eans

(A ) a  p ro ceed in g  h eard  b efo re  a leg isla tive , ju d ic ia l, 

ad m in is tra tiv e , or o th er g o v ern m en ta l body  o r offic ia l au th o rized  to  hear 

ev id en ce  u n d er oath; o r

(B ) an  arb itra tion , hearing , o r m eetin g  tha t is part o f  a 

g riev an ce  p ro ced u re  co n d u c ted  u n d er a  co llec tiv e  b arg a in in g  agreem ent.

* Sec. 3. T he u n co d ified  law  o f  the  S ta te  o f  A lask a  is am en d ed  by  ad d in g  a  n ew  sec tio n  to 

read:

IN D IR E C T  C O U R T  R U L E  C H A N G E . A S 0 9 .2 5 .4 0 5 , en ac ted  by  sec. 1 o f  th is  A ct, 

an d  A S  23 .40 .0 6 5 , en ac ted  b y  sec. 2 o f  th is  A ct, have  the  e ffec t o f  am en d in g  R ules 402 and 

501 , A lask a  R u les  o f  E v idence , by  c rea tin g  a n ew  p riv ileg e  p rev en tin g  a person  from  being  

co m p elled  to  testify  o r p ro d u ce  ev id en ce  in a  co u rt and  p rec lu d in g  ad m issib ility  o f  certa in  

ev id en ce  in ce rta in  cases.

* Sec. 4. T he u n co d ified  law  o f  the  S ta te  o f  A lask a  is am en d ed  by  ad d in g  a n ew  sec tion  to 

read:

C O N D IT IO N A L  E F F E C T . A S  09 .25 .4 0 5 , en ac ted  by  sec. 1 o f  th is A ct, and 

A S  2 3 .4 0 .0 6 5 , en ac ted  by  sec. 2 o f  th is  A ct, take e ffec t o n ly  i f  sec. 3 o f  th is  A ct rece iv es  the  

tw o -th ird s  m ajo rity  v o te  o f  each  h o u se  req u ired  by  art. IV , sec. 15, C o n stitu tio n  o f  the  S tate o f  

A laska .

-3- CSSB 224(JUD)
New Text Underlined [DELETED TEXT BRACKETED]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

27-LS1427\M
Wayne
4/5/12

CS FOR SENATE BILL NO. 224(JUD)

IN TH E L E G ISLA T U R E  OF TH E STA T E  OF ALASKA

T W EN T Y -SEV E N T H  LEG ISLA TU R E - SE C O N D  SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE

A BILL 

FOR AN ACT ENTITLED 

"An Act making privileged certain communications between employees and employee 

union representatives; and amending Rule 402 and Rule 501, Alaska Rules of 

Evidence."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.25 is am ended by  adding a new  section to article 3 to  read:

Sec. 09.25.405. Privileged communication between employees and 

employee advocates. C onfidential com m unications betw een an em ployee and an 

advocate who represents the em ployee on beha lf o f  an organization in connection with 

an em ployee discip linary  proceeding are privileged as provided under AS 23.40.065. 

In this section, "advocate," "organization," and "proceeding" have the m eanings given 

in A S 23.40.065.

* Sec. 2. AS 23.40 is am ended by  adding a new  section to  article 1 to read:

Sec. 23.40.065. Privileged communication between employees and 

employee organizations, (a) A n advocate m ay not be com pelled in a proceeding to

WORK DRAFT WORK DRAFT WORK DRAFT
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(1) in confidence; and

(2) in connection w ith the advocate 's providing advocacy services to 

the em ployee that are related to disciplinary proceedings.

(b) N o th ing  in (a) o f  this section  prohibits an advocate from disclosing 

inform ation

(1) that an advocate receives from  an em ployee to w hom  the advocate 

provides advocacy  services, on b eh a lf o f  an  organization, if  the advocate's services 

were sought, obtained, or used to enable or aid  the em ployee in com m itting or 

planning to com m it acts or om issions that the em ployee knew  or reasonably  should 

have know n constitu te  fraud or a crim e;

(2) in a proceeding concerning an alleged breach o f  either the 

organization's legal duty to  the em ployee or the em ployee's legal du ty  to the 

organization;

(3) to prevent physical in jury  or death  in a workplace;

(4) as required by the superior court follow ing a hearing in cam era;

(5) w hen, after being fully inform ed regarding the nature and extent o f 

the priv ilege u nder th is section, the em ployee w aives the privilege; or

(6) after the em ployee's death, on  w ritten consent by the em ployee's 

personal representative.

(c) I f  a provision  o f  this section is preem pted by federal law or is in conflict 

w ith a  federal or state law  in a particular situation, the provision does not apply  to the 

extent o f  the preem ption  or conflict.

(d) In  th is section,

(1) "advocate" m eans an individual who represents an em ployee on 

beha lf o f  an organization  in connection w ith  a proceeding that is related to  em ployee 

discipline;

(2) "organization" m eans a  labor o r em ployee organization o f  any kind 

in w hich em ployees participate and w hich exists for the prim ary purpose o f  dealing

disclose inform ation the advocate acquired from  an em ployee w hile the advocate

represented the em p loyee  on behalf o f  an organization, i f  the inform ation was

com m unicated
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w ith em ployers concerning grievances, labor disputes, w ages, rates o f  pay, hours o f 

em ploym ent, and conditions o f  em ploym ent;

(3) "proceeding" m eans

(A) a proceeding  heard before a legislative, judicial, 

adm inistrative, or o ther governm ental body or official authorized to hear 

evidence under oath; or

(B) an arbitration, hearing, or m eeting  that is part o f a 

grievance procedure conducted u nder a collective bargaining agreem ent.

* Sec. 3. T he uncodified  law  o f the State o f  A laska is am ended by adding a new  section to 

read:

IN D IR E C T  C O U R T  RULE CH A N G E. AS 09.25.405, enacted by sec. 1 o f  this Act, 

and AS 23.40.065, enacted  by sec. 2 o f  this A ct, have the effect o f  am ending Rules 402 and 

501, A laska Rules o f  Evidence, by creating a  new  privilege preventing a person from  being 

com pelled to  testify  or produce evidence in a  court and precluding adm issibility  o f  certain 

evidence in  certain  cases.

* Sec. 4. T he uncodified  law o f  the State o f  A laska is am ended by  adding a  new  section to 

read:

C O N D IT IO N A L  EFFECT. AS 09.25.405, enacted by sec. 1 o f  this A ct, and 

AS 23.40.065, enacted  by sec. 2 o f  this Act, take effect only if  sec. 3 o f  this Act receives the 

tw o-th irds m ajority  vo te o f  each house required  by art. IV , sec. 15, C onstitu tion  o f  the State o f 

A laska.
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A l a s k a  S t a t e  L e g i s l a t u r e

Senator Hollis French, Chair
State Capitol, Room 417 
Juneau, Alaska 99801 
Phone: (907) 465-3892 
Fax: (907) 465-6595

Committee Members:
Senator Bill Wielechowski
Senator Lesil McGuire 
Senator Joe Paskvan 
Senator John Coghill

S e n a t e  J u d i c i a r y  C o m m i t t e e

MEMORANDUM

Date: April 4, 2012 

TO: Leg Legal 

FROM: Cindy Smith 

RE: CS for SB 224 LS-1427

Please provide a Judiciary CS for SB 224, with the following changes:

Replace the term “individual” with the word “advocate” wherever it appears 
throughout the bill.

In Section 1, delete the words “the individual’s providing advocacy” and delete the 
words “anticipated or ongoing”.

In Section 2, delete the words “anticipated or ongoing” on page 2 at line 6.

Delete language in (1) and replace (1) with “furtherance of crime or fraud” language 
modelled on the lawyer’s privilege Court Rule language, attached.

Delete language in (2) and replace with “breach of duty” provision modeled on 
attorney privilege attached.



Add a new provision under (b) that makes an exception when it is necessary to 
ensure workplace or public safety, or to fulfill any mandatory reporting requirements 
or other disclosures required by law.

In item (4) delete the words “in writing”

Add definition for “advocate” as follows: “an individual who represents the 
employee on behalf of an organization in connection with disciplinary proceedings 
under AS 23.40.065”.
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IN  TH E LE G ISLA T U R E  OF T H E  STA TE OF A LA SK A  

TW E N T Y -SE V E N T H  L E G ISL A T U R E - SECO N D  SESSIO N

BY THE SENATE LABOR AND COMMERCE COMMITTEE 

Introduced: 3/5/12
Referred: Labor and Commerce, Judiciary

A BILL 

FOR AN ACT ENTITLED

1 "An Act making privileged certain communications between employees and employee

2 union representatives; and amending Rule 402 and Rule 501, Alaska Rules of

3 Evidence."

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

SENATE BILL NO. 224

5 * Section 1. AS 09.25 is am ended by adding a new  section to article 3 to  read:

6 Sec. 09.25.405. Privileged communication between employees and

7 employee advocates. C onfidential com m unications betw een an em ployee and an

j u d m iu t f 'w h o  represents the em ployee on b eh a lf o f  an  organization in connection

O T P  w ith  th e -jnd iv idu a l’s prov iding advocacy-services to  the em ployee that are related  to

10 - anticip a ted  o r-o n g o in g  disciplinary proceedings are priv ileged as provided under

11 AS 23.40.065. In this section, "organization" has the m eaning given in AS 23.40.065.

12 * Sec. 2. A S 23.40 is am ended by adding a new  section to  article 1 to  read:

13 Sec. 23.40.065. Privileged communication between employees and

14 employee organizations, (a) A n.in d iv id u al m ay not be com pelled  in a proceeding  to

SB0224A -1- SB 224
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disclose information the individual acquired from an employee while the individual

represented the employee on behalf of an organization, if the information was

communicated

31

(1) in confidence; and , u . .  ( O
W  rv-c. 4 -

(2) -in-eeftneetioiw vkh the individual's p roviding advocacy services to

the em ployee that are related to-anticipated o r  ongoing disciplinary proceedings.

(b) N oth ing  in (a) o f  this section prohibits a  person from  disclosing

i n f o r m a t i o n ^  ^  A ' ^  ^  ^
(1) to prevent a crim e that w ould cause serious physical injury or death 

or create a risk o f  im m inent serious physical injury or death; „

(2) in a civil or crim inal proceeding against the organization; a c t-

(3) as required by the superior court follow ing a hearing in cam era;

(4) w hen, after being fully inform ed regarding the nature and extent o f  

the priv ilege under this section, the em ployee w aives the privilege itcw ritisg ; or

(5) after the em ployee's death, on w ritten consent by the em ployee's 

personal representative.

(c) I f  a provision o f  this section is preem pted by federal law  or is in conflict 

w ith  a federal or state law  in a particu lar situation, the provision  does not apply to the 

extent o f  the preem ption or conflict.

(d) In th is section,

(1) "organization" m eans a labor or em ployee organization o f  any kind 

in w hich em ployees participate and w hich exists for the prim ary purpose o f  dealing 

w ith  em ployers concerning grievances, labor disputes, w ages, rates o f  pay, hours o f  

em ploym ent, and conditions o f  em ploym ent;

(2) "proceeding" m eans

(A) a proceeding heard before a legislative, jud icial, 

adm inistrative, or o ther governm ental body or official authorized to  hear 

evidence under oath; or

(B) an arbitration, hearing, or m eeting that is part o f  a 

grievance procedure conducted under a collective bargaining agreem ent.

Sec. 3. The uncodified law  o f  the State o f  A laska is am ended by adding a new  section to

SB 224 -2-
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1 read:

2 IN D IR E C T  C O U R T R U LE CH A N G E. A S 09.25.405, enacted by sec. 1 o f  this Act,

3 and AS 23.40.065, enacted by sec. 2 o f  this A ct, have the effect o f  am ending R ules 402 and

4 501, A laska Rules o f  E vidence, by creating a new  privilege preventing a person from  being

5 com pelled to  testify  or produce evidence in a court and precluding adm issibility  o f  certain

6 evidence in certain  cases.

7 * Sec. 4. The uncodified law  o f  the State o f  A laska is am ended by adding a new  section to

8 read:

9 C O N D IT IO N A L EFFEC T. AS 09.25.405, enacted by sec. 1 o f  this A ct, and

10 AS 23.40.065, enacted by sec. 2 o f  this A ct, take effect only i f  sec. 3 o f  this A ct receives the

11 tw o-thirds m ajority  vote o f  each house required  by art. IV, sec. 15, C onstitu tion  o f  the State o f

12 A laska.

27-LS1427\A
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From: Ptacin, John M (LAW) <john.ptacin@alaska.gov>
Sent: Monday, March 26, 2012 11:40 AM
To: Cindy Smith
Subject: FW: SB 224/HB 327 (Evidence Rules: Union Employee Privilege) - Alaska Supreme Court

brief
Attachments: Brief of Appellee State of Alaska.pdf; Appendix to Brief of Appellee State of Alaska.pdf

Importance: High

Hi Cindy,

Here is a copy o f the state's brief. The Alaska Supreme Court heard argument on Feb. 28th, 2011. If you need any other 
briefing, or have any fo llow  up questions, just let me know. I w ill be in person to testify on Friday (SB 224).

John

Jo h n  M . P tac in
A ssis tan t A tto rn ey  G en era l-L ab o r and  S tate A ffairs  S ection
1031 W . 4 th  A venue, S u ite  200
A nch o rag e , A K  99501
(T el) 907-269-5073
(F ax) 907-258-4978

CONFIDENTIALITY NOTICE: This communication with its content and any attachments may contain confidential 
and/or legally privileged information. It is solely for the use o f  the intended recipient(s). Unauthorized interception, 
review, use, or disclosure is prohibited and may violate applicable laws including the Electronic Communications Privacy 
Act. If  you are not the intended recipient, please contact the sender and destroy all copies o f  the communication.

1

mailto:john.ptacin@alaska.gov


Rule 501. Privileges Recognized Only as Provided.

Except as otherwise provided by the Constitution of the United States or of
this state, by enactments of the Alaska Legislature, or by these or other
rules promulgated by the Alaska Supreme Court, no person, organization, or 
entity has a privilege to:

(1 ) refuse to be a witness; or

(2) refuse to disclose any matter; or

(3) refuse to produce any object or writing; or

(4) prevent another from being a witness or disclosing any matter or 
producing any object or writing.

(Added by SCO 364 effective August 1, 1979)

Return to top

Alaska Rules of Evidence Page 19 of 60

Rule 502. Required Reports Privileged by Statute.

A person, corporation, association, or other organization or entity, either 
public or private, making a return or report required by law to be made has a 
privilege to refuse to disclose and to prevent any other person from 
disclosing the return or report, if the law requiring it to be made so provides. 
A public officer of an agency to whom a return or report is required by law to 
be made has a privilege to refuse to disclose the return or report if the law 
requiring it to be made so provides. No privilege exists under this rule in 
actions involving perjury, false statements, fraud in the return or report, or 
other failure to comply with the law in question.

(Added by SCO 364 effective August 1, 1979)

Return to top

Rule 503. Lawyer-C lient Privilege,

(a) Definitions. As used in this rule:

http://courts.alaska.gov/ev.htm 4/2/2012

http://courts.alaska.gov/ev.htm
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(1) A client is a person, public officer, or corporation, association, or other 
organization or entity, either public or private, who is rendered professional 
legal services by a lawyer, or who consults a lawyer with a view to obtaining 
professional legal services.

(2) A representative of the client is one having authority to obtain 
professional legal services and to act on advice rendered pursuant thereto, 
on behalf of the client.

(3) A lawyer is a person authorized, or reasonably believed by the client to 
be authorized, to practice law in any state or nation.

(4) A representative of the lawyer is one employed to assist the lawyer in the 
rendition of professional legal services.

(5) A communication is confidential if not intended to be disclosed to third 
persons other than those to whom disclosure is in furtherance of the 
rendition of professional legal services to the client or those reasonably 
necessary for the transmission of the communication.

(b) General Rule of Privilege. A client has a privilege to refuse to disclose 
and to prevent any other person from disclosing confidential 
communications made for the purpose of facilitating the rendition of 
professional legal services to the client, (1 ) between the client or the client's 
representative and the client's lawyer or the lawyer's representative, or (2) 
between the client's lawyer and the lawyer's representative, or (3) by the 
client or the client's lawyer to a lawyer representing another in a matter of 
common interest, or (4) between representatives of the client or between the 
client and a representative of the client, or (5) between lawyers representing 
the client.

(c) Who May Claim the Privilege. The privilege may be claimed by the 
client, the client's guardian or conservator, the personal representative of a 
deceased client, or the successor, trustee, or similar representative of a 
corporation, association, or other organization, whether or not in existence. 
The person who was the lawyer at the time of the communication may claim 
the privilege but only on behalf of the client. The authority to do so is 
presumed in the absence of evidence to the contrary.

(d) Exceptions. There is no privilege under this rule:

http://courts.alaska.gov/ev.htm 4/2/2012
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(1) Furtherance of Crime or Fraud. If the services of the lawyer were sought, 
obtained or used to enable or aid anyone to commit or plan to commit what 
the client knew or reasonably should have known to be a crime or fraud; or

(2) Claimants Through Same Deceased Client. As to a communication 
relevant to an issue between parties who claim through the same deceased 
client, regardless of whether the claims are by testate or intestate 
succession or by inter vivos transaction; or

(3) Breach of Duty by Lawyer or Client. As to a communication relevant to 
an issue of breach of duty by the lawyer to the client or by the client to the 
lawyer; or

(4) Document Attested by Lawyer. As to a communication relevant to an 
issue concerning an attested document to which the lawyer is an attesting 
witness; or

(5) Joint Clients. As to a communication relevant to a matter of common 
interest between two or more clients if the communication was made by any 
of them to a lawyer retained or consulted in common, when offered in an 
action between any of the clients.

(Added by SCO 364 effective August 1, 1979; amended by SCO 1153 
effective July 15, 1994; and by SCO 1522 effective October 15, 2003)

Return to top

Rule 504. Physician and Psychotherapist-Patient Privilege.

(a) Definitions. As used in this rule:

(1) A patient is a person who consults or is examined or interviewed by a 
physician or psychotherapist.

(2) A physician is a person authorized to practice medicine in any state or 
nation, or reasonably believed by the patient so to be.

(3) [Effective March 1,1999.] A psychotherapist is (A) a person authorized 
to practice medicine in any state or nation, or reasonably believed by the 
patient to be so, while engaged in the diagnosis or treatment of a mental or 
emotional condition, including alcohol or drug addiction, (B) a person

http://courts.alaska.gov/ev.htm 4/2/2012
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licensed or certified as a psychologist or psychological examiner under the 
laws of any state or nation or reasonably believed by the patient so to be, 
while similarly engaged, [OR] (C) a person licensed as a marital or family 
therapist under the laws of a state or nation or reasonably believed by the 
patient so to be, while similarly engaged, or (D) a person licensed as a 
professional counselor under the laws of a state or nation, or reasonably 
believed by the patient so to be, while similarly engaged.

(4) A communication is confidential if not intended to be disclosed to third 
persons other than those present to further the interest of the patient in the 
consultation, examination, or interview, or persons reasonably necessary for 
the transmission of the communication, or persons who are participating in 
the diagnosis and treatment under the direction of the physician or 
psychotherapist, including members of the patient's family.

(b) General Rule of Privilege. A patient has a privilege to refuse to disclose 
and to prevent any other person from disclosing confidential 
communications made for the purpose of diagnosis or treatment of the 
patient's physical, mental or emotional conditions, including alcohol or drug 
addiction, between or among the patient, the patient's physician or 
psychotherapist, or persons who are participating in the diagnosis or 
treatment under the direction of the physician or psychotherapist, including 
members of the patient's family.

(c) Who May Claim the Privilege. The privilege may be claimed by the 
patient, by the patient's guardian, guardian ad litem or conservator, or by the 
personal representative of a deceased patient. The person who was the 
physician or psychotherapist at the time of the communication is presumed 
to have authority to claim the privilege but only on behalf of the patient.

(d) Exceptions. There is no privilege under this rule:

(1) Condition on Element of Claim or Defense. As to communications 
relevant to the physical, mental or emotional condition of the patient in any 
proceeding in which the condition of the patient is an element of the claim or 
defense of the patient, of any party claiming through or under the patient, of 
any person raising the patient's condition as an element of that person's own 
case, or of any person claiming as a beneficiary of the patient through a 
contract to which the patient is or was a party; or after the patient's death, in 
any proceeding in which any party puts the condition in issue.

http://courts.alaska.gov/ev.htm 4/2/2012
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(2) Crime or Fraud. If the services of the physician or psychotherapist were 
sought, obtained or used to enable or aid anyone to commit or plan a crime 
or fraud or to escape detection or apprehension after the commission of a 
crime or a fraud.

(3) Breach of Duty Arising Out of Physician-Patient Relationship. As to a 
communication relevant to an issue of breach, by the physician, or by the 
psychotherapist, or by the patient, of a duty arising out of the physician- 
patient or psychotherapist-patient relationship.

(4) Proceedings for Hospitalization. For communications relevant to an issue 
in proceedings to hospitalize the patient for physical, mental or emotional 
illness, if the physician or psychotherapist, in the course of diagnosis or 
treatment, has determined that the patient is in need of hospitalization.

(5) Required Report. As to information that the physician or psychotherapist 
or the patient is required to report to a public employee, or as to information 
required to be recorded in a public office, if such report or record is open to 
public inspection, or as to information or matters contained in or reasonably 
raised by a report submitted under AS 08.64.336, other than information that 
would establish the identity of a patient, unless the court finds that it is 
necessary to admit the identifying information in order to serve the interests 
of justice.

(6) Examination by Order of Judge. As to communications made in the 
course of an examination ordered by the court of the physical, mental or 
emotional condition of the patient, with respect to the particular purpose for 
which the examination is ordered unless the judge orders otherwise. This 
exception does not apply where the examination is by order of the court 
upon the request of the lawyer for the defendant in a criminal proceeding in 
order to provide the lawyer with information needed so that the lawyer may 
advise the defendant whether to enter a plea based on insanity or to present 
a defense based on the defendant's mental or emotional condition.

(7) Criminal Proceeding. For physician-patient communications in a criminal 
proceeding. This exception does not apply to the psychotherapist-patient 
privilege.

(Added by SCO 345 effective August 1, 1979; amended by SCO 850 
effective January 15, 1988; by SCO 1108 effective January 15, 1993; by
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SCO 1153 effective July 15, 1994; by SCO 1337 effective March 1, 1999; 
and by SCO 1522 effective October 15, 2003)

Note: SCO 1108 incorporated changes in Evidence Rule 504(a)(3) made by 
the legislature in ch. 129 § 12 SLA 1992. This legislation added the 
language in subparagraph (a)(3), "or (C) a person licensed as a marital or 
family therapist under the laws of a state or nation or reasonably believed by 
the patient so to be, while similarly engaged."

SCO 1108 was entered for the sole reason that the legislature has 
mandated the above amendment. If ch. 129 § 12 SLA 1992 is invalidated by 
a court of competent jurisdiction, SCO 1108 shall be considered 
automatically rescinded.

Note to SCO 1337: Evidence Rule 504(a)(3) was amended by § 5 ch. 75 
SLA 1998 to expand the definition of "psychotherapist" to include licensed 
professional counselors. Section 1 of this order is adopted for the sole 
reason that the legislature has mandated the amendment.

Return to top

Rule 505. Husband-Wife Privileges.

(a) Spousal Immunity.

(1) General Rule. A husband shall not be examined for or against his wife, 
without his consent, nor a wife for or against her husband, without her 
consent.

(2) Exceptions. There is no privilege under this subdivision:

(A) In a civil proceeding brought by or on behalf of one spouse against the 
other spouse; or

(B) In a proceeding to commit or otherwise place a spouse, the property of a 
spouse or both the spouse and the property of the spouse under the control 
of another because of the alleged mental or physical condition of the 
spouse; or

(C) In a proceeding brought by or on behalf of a spouse to establish the 
spouse's competence or
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(D) In a proceeding in which one spouse is charged with:

(i) A crime against the person or the property of the other spouse or of a 
child of either, whether such crime was committed before or during 
marriage.

(ii) Bigamy, incest, adultery, pimping, or prostitution.

(iii) A crime related to abandonment of a child or nonsupport of a spouse or 
child.

(iv) A crime prior to the marriage.

(v) A crime involving domestic violence as defined in AS 18.66.990.

(E) In a proceeding involving custody of a child.

(F) Evidence derived from or related to a business relationship involving the 
spouses.

(b) Confidential Marital Communications.

(1) General Rule. Neither during the marriage nor afterwards shall either 
spouse be examined as to any confidential communications made by one 
spouse to the other during the marriage, without the consent of the other 
spouse.

(2) Exceptions. There is no privilege under this subdivision:

(A) If any of the exceptions under subdivision (a) (2) of this rule apply; or

(B) If the communication was made, in whole or in part, to enable or aid 
anyone to commit or plan to commit a crime or a fraud; or

(C) In a proceeding between a surviving spouse and a person who claims 
through the deceased spouse, regardless of whether such claim is by 
testate or intestate succession or by inter vivos transaction; or

(D) In a criminal proceeding in which the communication is offered in 
evidence by a defendant who is one of the spouses between whom the 
communication was made; or
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(E) In a proceeding under the Rules of Children's Procedure; or

(F) If the communication was primarily related to and made in the context of 
a business relationship involving both spouses or the spouses and third 
parties.

(Added by SCO 364 effective August 1, 1979; amended by SCO 823 
effective August 1, 1987; by SCO 1269 effective July 15, 1997; and by SCO 
1522 effective October 15, 2003)

Note to SCO 1269: Evidence Rule 505(a) was amended by § 70 ch. 64 SLA 
1996. Section 13 of this order is adopted for the sole reason that the 
legislature has mandated the amendment.

Return to top

Rule 506. Com m unications to  Clergymen.

(a) Definitions. As used in this rule:

(1) A member of the clergy is a minister, priest, rabbi, or other similar 
functionary of a religious organization, or an individual reasonably believed 
so to be by the person consulting the individual.

(2) A communication is confidential if made privately and not intended for 
further disclosure except to other persons present in furtherance of the 
purpose of the communication.

(b) General Rule o f Privilege. A person has a privilege to refuse to disclose 
and to prevent another from disclosing a confidential communication by the 
person to a member of the clergy in that individual's professional character 
as spiritual adviser.

(c) Who May Claim the Privilege. The privilege may be claimed by the 
person, by the person's guardian or conservator, or by the person's personal 
representative if the person is deceased. The member of the clergy may 
claim the privilege on behalf of the person. The authority so to do is 
presumed in the absence of evidence to the contrary.

http://courts.alaska.gov/ev.htm 4/2/2012

http://courts.alaska.gov/ev.htm


Alaska Rules of Evidence Page 27 of 60

(Added by SCO 364 effective August 1, 1979; amended by SCO 1153 
effective July 15, 1994)

Return to top

Rule 507. Politica l Vote.

Every person has a privilege to refuse to disclose the tenor of the person's 
vote at a political election conducted by secret ballot unless the vote was 
cast illegally.

(Added by SCO 364 effective August 1, 1979; amended by SCO 1522 
effective October 15, 2003)

Return to top

Rule 508. Trade Secrets.

A person has a privilege, which may be claimed by the person or the 
person's agent or employee, to refuse to disclose and to prevent other 
persons from disclosing a trade secret owned by the person, if the 
allowance of the privilege will not tend to conceal fraud or otherwise work 
injustice. When disclosure is directed, the judge shall take such protective 
measures as the interests of the holder of the privilege and of the parties 
and the furtherance of justice may require.

(Added by SCO 364 effective August 1, 1979; amended by SCO 1153 
effective July 15, 1994)

Return to top

Rule 509. Identity o f Informer.

(a) Rule of Privilege. The United States, the State of Alaska and sister 
states have a privilege to refuse to disclose the identity of a person who has 
furnished information relating to or assisting in an investigation of a possible 
violation of law to a law enforcement officer or member of a legislative 
committee or its staff conducting an investigation.
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(b) Who May Claim. The privilege may be claimed by an appropriate 
representative of the public entity to which the information was furnished by 
the informer.

(c) Exceptions.

(1) Voluntary Disclosure -  Informer a Witness. No privilege exists under this 
rule if the identity of the informer or the informer's interest in the subject 
matter of the communication has been disclosed to those who would have 
cause to resent the communication by a holder of the privilege or by the 
informer's own action, or if the informer appears as a witness for the 
prosecution.

(2) Testimony on Merits.

(i) If a party claims that a government informer may be able to give 
testimony necessary to a fair determination of the issue of guilt, innocence, 
credibility of a witness testifying on the merits, or punishment in a criminal 
case, or of a material issue on the merits in a civil case to which the state is 
a party, and if the government invokes the privilege, the party shall be given 
an opportunity to show that the party's claim is valid. The judge shall hear all 
evidence presented by the party and the government, and both sides shall 
be permitted to be present with counsel during the presentation of evidence, 
subject to subdivision (c) (2) (ii) of this rule.

(ii) If the government requests an opportunity to submit to the court, by 
affidavit or testimony or otherwise, evidence concerning the information 
possessed by an informant, which submission might tend to reveal the 
informant's identity, the judge shall permit the government to make its 
submission without disclosure to the other party. Neither the attorney for the 
government, nor the other party or the other party's attorney may be present 
when the judge is examining the in camera submission. Although the 
submission generally will consist of affidavits, the judge may direct that 
witnesses appear before the judge, without the government or the other 
party present, to give testimony.

(iii) If the judge finds that there is a reasonable possibility that the informant 
can give the testimony sought, and if the government elects not to disclose 
the informant's identity, the judge shall, either on motion of a party or sua 
sponte, dismiss criminal charges to which the testimony would relate if the 
informant's testimony is material to guilt or innocence. In criminal
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proceedings in which the informant's testimony is not material to guilt or 
innocence and in civil proceedings the judge may make any order that 
justice requires.

(iv) Evidence submitted to the judge shall be sealed and preserved to be 
made available to the appellate court in the event of an appeal, and the 
contents shall not otherwise be revealed without consent of the government.

(3) Legality of Obtaining Evidence.

(i) When a defendant challenges the legality of the means by which 
evidence was obtained by the prosecution and the prosecution relies upon 
information supplied by an informer to support its claim of legality, if the 
judge is not satisfied that the information was received from an informer 
reasonably believed to be reliable or credible the judge may require the 
identity of the informer to be disclosed. In determining whether or not to 
require disclosure, the judge shall hear any evidence offered by the parties 
and both the defendant and the government shall have the right to be 
represented by counsel.

(ii) If the judge determines that disclosure of the informant's identity is 
necessary, upon request by the prosecution the disclosure shall be made to 
the court alone, not to the defendant. The judge may, if necessary, examine 
the informant or other witnesses about the informant, but such examination 
will be in camera and neither the defendant nor the prosecution shall be 
present or represented.

(iii) If disclosure of the identity of the informer is made to the court and not to 
the defendant, the record thereof shall be sealed and preserved to be made 
available to the appellate court in the event of an appeal, and the contents 
shall not otherwise be revealed without consent of the prosecution.

(Added by SCO 364 effective August 1, 1979; amended by SCO 1153 
effective July 15, 1994)

Return to top

Rule 510. W aiver o f Privilege by Voluntary Disclosure.

A person upon whom these rules confer a privilege against disclosure of the 
confidential matter or communication waives the privilege if the person or
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the person's predecessor while holder of the privilege voluntarily discloses 
or consents to disclosure of any significant part of the matter or 
communication. This rule does not apply if the disclosure is itself a privileged 
communication.

(Added by SCO 364 effective August 1, 1979; amended by SCO 1153 
effective July 15, 1994)

Return to top

Rule 511. Privileged Matter D isclosed Under Com pulsion o r W ithout 
O pportunity to  Claim Privilege.

Evidence of a statement or other disclosure of privileged matter is not 
admissible against the holder of the privilege if the disclosure was (a) 
compelled erroneously or (b) made without opportunity to claim the privilege.

(Added by SCO 364 effective August 1, 1979)

Return to top

Rule 512. Comment Upon or Inference From Claim o f P riv ilege - 
Instruction.

(a) Comment or Inference Not Permitted. The claim of privilege, whether 
in the present proceeding or upon a prior occasion, is not a proper subject of 
comment by judge or counsel. No inference may be drawn therefrom.

(b) Claiming Privilege W ithout Knowledge of Jury. In jury cases, 
proceedings shall be conducted, to the extent practicable, so as to facilitate 
the making of claims of privilege without the knowledge of the jury.

(c) Jury Instruction. Upon request, any party against whom the jury might 
draw an adverse inference from a claim of privilege is entitled to an 
instruction that no inference may be drawn therefrom.

(d) Application -- Self-Incrimination. The foregoing subsections do not 
apply in a civil case with respect to the privilege against self-incrimination.

(Added by SCO 364 effective August 1, 1979)
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A  NE A-A l a s k a
Affiliated with the National Education Association

March 19, 2012

Senator Dennis Egan 

State Capitol Room 510 

Juneau, AK 99801

Re: Senate Bill 224

Dear Senator Egan:

On behalf of NEA-Alaska, I wish to express our support for Senate Bill 224, which makes 

privileged certain communications between employees and employee union representatives. It 
is important that members feel the conversations they have with their union representatives 

remain confidential. When members have the confidence to speak openly with union 

representatives, NEA-Alaska is better able to advocate for its members.

I thank you and the Senate Labor and Commerce committee for introducing and hearing this 

important legislation.

Sincerely,

Barb Angaiak 

President

JUNEAU OFFICE • 201 Main Street, Suite 300 • Juneau, Alaska 99801 • (907) 586-3090 • FAX: (907) 586-2744 
ANCHORAGE REGIONAL OFFICE • 4100 Spenard Road • Anchorage, Alaska 99517 • (907) 274-0536 • FAX: (907) 274-0551

FAIRBANKS REGIONAL OFFICE • 2118 S. Cushman Street • Fairbanks, Alaska 99701 • (907) 456-4435 • FAX: (907) 456-2159



March 20, 2012 

Hand Delivered

G E N E R A L  

T E A M S T E R S  

L O C A L  9 5 9
STA TE O F A L A S K A

Affiliated with the International Brotherhood of Teamsters 
Rick Boyles, Secretary-Treasurer 
520 E. 34th Ave., Suite 102, Anchorage, Alaska 99503 
Phone (907) 565-8122 • Fax (907) 565-8199

Senator Egan
Labor and Commerce Committee 
State Capitol Room 108 
Juneau, AK, 99801

RE: Senate Bill 224, Privileged Communications

Dear Senator Egan:

On behalf of our Teamster Local 959 Business Representatives and the members that 
we represent around the state, we wish to thank the Committee for introducing this 
legislation in regards to the impact of privileged communications. Senate Bill 224 would 
allow free candid and confidential conversations between employees and their Business 
Representative. In addition, this bill allows the Business Representatives to fully 
investigate workplace disputes. Senate Bill 224 establishes privilege similar to the 
“attorney-client” privilege, between a Business Representative and member. This 
correlates to conversations that occur during the administration of the Collective 
Bargaining Agreement.

Additionally, previous legislatures have recognized other privileges for persons other 
than doctors, lawyers and spouse, such as:

• Evident Rule 503, protects communication between clients and lawyers’ 
representatives;

• 08.63.200, protects communications between marital and family therapists and 
their patients;

• 08.95.900, protects communications between licensed social workers, their 
employees and clients;

• 08.86.200, protects communications made to “psychological associates";
• 08.80.315, protects records of pharmacists and communications between 

pharmacists and patients;
• 08.04.662, protects communications of accountants and their clients.

Considering the above examples and Senate Bill 224, we believe the merit of privilege 
is to ensure that members, clients, and patients can confide freely in their

751 Old Richardson Hwy., Fairbanks, AK 99701 • P (907) 452-2959 ' 
306 Willoughby, Juneau, AK 99801 • P (907) 586-3225 «

F (907) 452-5051 
F (907) 586-1227

www.akteamsters.com

P. O. Box 3150, Kenai, AK 99611 • P (907) 283-4498 • F (907) 283-8030 
1201 Mill Bay Road, Kodiak, AK 99615 • P (907) 486-8818 • F (907) 486-8818

http://www.akteamsters.com


Page 2:
Senate Bill 224 
Senator Egan

Representatives or provide support in order to help them reduce problems, resolve 
litigations, and/or get appropriate service.

For these reasons, we thank you for introducing this important bill.

Sincerely,

TEAMSTERS LOCAL 959

Rick Boyles '  
Secretary-T reasurer



BOB JOHNSON
Business Manager/ 
Secretary-Treasurer

DENNIS MOEN
President

HEADQUARTERS
2510 Arctic Blvd. 
Anchorage, Alaska 99503 
FAX (907) 279-7171 
(907) 276-7211
2122 Airport Way 
Fairbanks, Alaska 99701 
FAX (907) 456-1771 
(907) 452-5024
710 West 9th Street 
Juneau, Alaska 99801 
FAX (907) 586-5757 
(907) 586-6993

Public Employees Local 71

March 20, 2012

RE: Support for Senate B ill 224 & House B ill 327 

Dear Labor and Commerce Committee Member:

For almost 40 years Public Employees Local 71 has had the privilege to serve 
as a representative for the Labor Trades and Crafts positions with the State of 
Alaska and have added other Public Employee groups along the way. During 
this time we have worked with the employers to come to agreements on tough 
issues with our members and in most cases both sides have come away feeling 
better about the situation than going in.

What we do as a labor union is ensure that our union members w ill have repre­
sentation in the work place as set out in the National Labor Relations Act and 
further expanded in the Weingarten decision that states that a union member 
had the right to have a union representative at investigatory meetings that 
could lead to discipline.

Public Employees deserve the same rights that union members in the private 
sector enjoy. It has been our experience that having the employee’s representa­
tive present at such meetings expedites the resolution of grievances as well as 
fosters a cooperative relationship between the employer, the employee and the 
union.

We at Public Employees’ Local 71 strongly urge you to support and em­
ployee’s right to be represented in the work place.

Sincerely,

Business Manager 
Secretary-Treasurer

Working Hard fo r  Alaska



AMERICAN CIVIL 
LIBERTIES UNION OF 
ALASKA
1057 W. Fireweed, Suite 207 
Anchorage, AK 99503 
(907) 258-0044 
(907) 258-0288 (fax) 
WWW.AKCLU.ORG
OFFICERS AND DIRECTORS
SUSAN W1NGROVE, Anchorage 
PRESIDENT
RICH CURTNER, Anchorage 
VICE PRESIDENT
LLOYD EGGAN, Anchorage 
TREASURER
MICHAEL KING, Anchorage 
SECRETARY
WILLIE ANDERSON, Juneau 
AFFIRMATIVE ACTION OFFICER

DONNA GOLDSMITH, Anchorage 
PAUL GRANT, Juneau 
SCOTT HENDERSON, Anchorage 
KATIE HURLEY, Wasilla 
MARJORIE KAISER, Anchorage 
CONNIE OZER, Anchorage 
GALEN PAINE, Sitka 
STEPHANIE PAWLOWSKI, Anchorage 
JUNE PINNELL-STEPHENS, Fairbanks 
TONY STRONG, Juneau

EMMA HILL, Anchorage 
STUDENT ADVISORS

ACLU
AMERI CAN CIVIL L I BERTIES UNION 
of  ALA S K A

March 22, 2012

The Honorable Dennis Egan, Chair 
The Honorable Joe Paskvan, Vice-Chair 
Senate Labor & Commerce Committee 
Alaska State Senate 
State Capitol 
Juneau, AK 99801

Via email: Senator Dennis Egan@,legis.state.ak.us
Senator Joe Paskvan@leeis.state.ak.us

Re: SB 224: Union-Employee Privilege
A CLU  Letter of Support

Dear Chair Egan & Vice-Chair Paskvan:

Thank you for the opportunity to provide this Letter in Support of Senate Bill 
224.

The American Civil Liberties Union of Alaska (ACLU) represents thousands 
of members and activists throughout Alaska who seek to preserve and 
expand the individual freedoms and civil liberties guaranteed by the United 
States and Alaska Constitutions. From that perspective, we wish to offer 
our statement of support for SB 224.

Constitutional Values Served by the B ill

While we do not argue that SB 224 is required by the Alaska or federal 
Constitutions, we do note that the bill supports some of the important rights 
outlined by both constitutions.

The federal constitution prohibits passing any laws that would infringe “the 
right o f the people peaceably to assemble, and to petition the Government for 
a redress of grievances.” U.S. Const., Amend. I. The Alaska Constitution 
prohibits any violation of the right “peaceably to assemble, and to petition 
the government.” Alaska Const., Art. I, Sec. VI.

Among many groups of people who may petition the government about their 
grievances are public employees who may wish to ask for changes in the 
terms of their employment or to complain about mistreatment. Contesting
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unfair disciplinary treatment and communicating with a union representative are aspects o f this 
right.

While confidentiality is not constitutionally required as to all communications relating to the 
right to seek redress of grievances, confidentiality can be an important element of promoting full 
and frank discussions of those grievances. The privilege as described in the bill will assist in 
promoting the rights o f public employees to seek redress o f grievances from the government, by 
ensuring that communications with union representatives will not be used against them later.

That the bill presents a qualified privilege which can be overcome “as required by the superior 
court following a hearing in camera” ensures that documents and communications that are 
appropriately disclosed in the interests of justice should be so disclosed. While the bill does not 
lay out the grounds by which the Superior Court should require disclosure, typical considerations 
by a court in such a circumstance include whether the information is available from another 
source, whether the party seeking the information has exhausted all other alternatives, whether 
the information sought is “highly relevant” or merely cumulative with other evidence, and 
whether the party seeking the information has a “compelling need” for it. See, e.g., N ew ton  v. 
N ation a l B ro d ca stin g  C o., 109 F.R.D. 522, 527 (D. Nev. 1985) (discussing how a qualified 
journalist privilege may be overcome).

The committee may wish to consider whether it wishes to give more specific guidance to any 
courts considering the privilege to decide how and when such a privilege should be overcome.

We hope that the Labor and Commerce Committee will pass SB 224.

Thank you again for letting us share our thoughts. Please feel free to contact the undersigned if 
you have any questions or wish additional information.

Jeffrey Mittman 
E xecutive D irec to r  
ACLU of Alaska

cc: Senator Linda Menard, Senator Linda Menard@,legis.state.ak.us 
Senator Bettye Davis, Senator Bettve Davis@legis.state.ak.us 
Senator Cathy Giessel, Senator Cathv Giessel@legis.state.ak.us

Conclusion

Sincerely,

mailto:Davis@legis.state.ak.us
mailto:Giessel@legis.state.ak.us


(907) 586-4004 Douglas Kemp Mertz fax (888) 293-2530
A ttorney a t Law 
319 Sew ard Street 

Juneau, A laska  99801
e-mail: dkmertz^ak. net

TESTIM ONY IN SU PPO R T OF SB 2 2 4  ON PRIVILEGED UNION
COMMUNICATIONS

I am here to testify in support of SB 224. From my own experience I can tell 
you that it is vital to the rights of individual workers and to the rights of workers to 
organize effectively.

For the past two years I have been litigating on behalf of a state employee 
who was fired under outrageous circumstances. To add to his injuries, the State 
adopted a litigation tactic that is unfair and offensive.

The state required him, like every other state employee, to pursue his claim  
through an adm inistrative process before he was allowed to file a law suit The state 
required him, like every other state employee, to use a union official as his advocate 
and banned attorneys from participating in the process.

Then, when the adm inistrative process ended without resolving the dispute, 
he was free to bring a lawsuit; but when he did, the state subpoenaed all the union 
records related to him, including all correspondence and em ails and notes of 
meetings between the employee and his union advocate, and even correspondence 
from his private attorney, related to tactics, to evaluations of the case, and to 
settlement positions. In short, according to the State, nothing that passes between 
the employee and his union advocate is private, no matter that for decades the 
unions and their members had thought they were private. It is a tactic that would 
be considered unethical and blatantly wrong if used against a litigant who had an 
attorney in  the adm inistrative phase; but here the state itself banned use of an 
attorney.

W h y  d o e s  t h i s  m a t te r ?

Confidentiality between an advocate and his client has for centuries been 
recognized as essential to a fair legal system. Allowing the other side in litigation to 
obtain all the information and correspondence that has always been considered 
private would destroy the relationship between advocate and clien t This is so 
whether or not the advocate is an attorney. It would, as the California Supreme 
Court said, be ridiculous to think that the only advice a union advocate could tell his 
client would be, "Don't talk to me."



If there were no right to confidentiality, an employer could call a 
union advocate as a witness against his own client;

If there were no right to confidentiality between a union and its members, an 
employer could subpoena the other side's notes and minutes of private strategy 
sessions during collective bargaining sessions; this has already happened in other 
states.

If there were no right to confidentiality, an employer could subpoena 
confidential reports of wrongdoing so it could intim idate and punish workers who 
were reporting misconduct through their union;

If there were no right to confidentiality, no union member would ever talk to 
his union advocate and the entire system of adm inistrative remedies for worker 
grievances would become a meaningless nullity.

W h y  is  t h e  I s s u e  C o m in g  u p  N ow ?

For decades this tactic was not used by the State or any other employer in 
Alaska. When it was tried Outside, it almost always failed. But now the Department 
of Law has decided to try it and has vigorously, if  wrongly, defended it  It is on the 
table right now, being used against public employees right now, and if  not 
challenged is like ly to be used against all workers who are members of organized 
labor. In our case, the state superior court judge refused to stop the practice and 
said we should take it to the Legislature or to the Alaska Supreme Court We did 
appeal his ruling to the Alaska Supreme Court, but it is like ly to be many months 
before the court makes a ruling.

W h y  s h o u ld  t h e  L e g is la tu r e  a d d r e s s  i t  N ow ?

This obnoxious practice is before the Alaska Supreme Court So why should 
the Legislature use its own judgment on it instead of letting the court do it?

The answer is that the Alaska Supreme Court is doing something different 
from what you are doing: It is examining whether the Department of Law's tactic 
violates the Constitution's requirement of due process. It is not deciding whether 
prohibiting the practice is a good idea. It is is far more difficult to establish a 
constitutional violation than to decide whether the tactic is basically unfair and 
repugnant

You have the ability right now to decide whether union members should be 
protected from this outrageous tactic. We urge you to pass this b ill.

Douglas K. Mertz 
March 19 .2 0 12
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P R O V I S I O N S  R E L I E D  O N

Congress shall make no law respecting an establishment o f religion, or prohibiting the free 
exercise thereof, or abridging the freedom of speech, or o f the press; or the right o f the 
people peaceably to assemble, and to petition the Government for a redress of grievances.

U . S .  C o n s t .  1 s t  A m e n d .

U .S. Const. 14* Am end. Sec. 1

Section. 1. A ll persons bom or naturalized in  the United States and subject to the jurisdiction 
thereof, are citizens o f the United States and of the State wherein they reside. N o State shall 
make or enforce any law which shall abridge the privileges or immunities o f citizens o f the 
United States; nor shall any State deprive any person o f life, liberty, or property, without due 
process o f law; nor deny to any person within its jurisdiction the equal protection of the 
laws.

A laska Const. A rt. X, Sec. 1  Inherent R ights.

This constitution is dedicated to the principles that all persons have a natural right to life, 
liberty, the pursuit o f happiness, and the enjoyment of the rewards of their own industry; 
that all persons are equal and entitled to equal rights, opportunities, and protection under the 
law; and that all persons have corresponding obligations to the people and to the State.

A laska Const. A rt. 1 , Sec. 7 D ue Process.

No person shall be deprived o f life, liberty, or property, without due process o f law. The 
right of all persons to fair and just treatment in  the course of legislative and executive 
investigations shall not be infringed.

v i i i



The legislature shall establish a system under which the merit principle w ill govern the 
employment o f persons by the State.

A l a s k a  C o n s t .  A r t .  1 2 ,  S e c .  6  M e r i t  S y s t e m .

A laska Statute 23.40.080. R ights of p u b lic em ployees.

Public employees may self-organize and form, join, or assist an organization to bargain 
collectively through representatives o f their own choosing, and engage in  concerted activities 
for the purpose o f collective bargaining or other mutual aid or protection.

A laska R . Evidence 408 

Com prom ise and O ffers to Com prom ise.

Evidence o f (1) furnishing or offering or promising to furnish or (2) accepting or offering or 
promising to accept, a valuable consideration in  compromising or attempting to compromise 
a claim which was disputed as to either validity or amount, is not admissible to prove liability 
fur or invalidity of the claim  or its amount Evidence o f conduct or statements made in  
compromise negotiations is likewise not admissible. This rule does not require the exclusion 
of any evidence otherwise discoverable merely because it is presented in  the course of 
compromise negotiations. Th is rule also does not require exclusion when the evidence is 
offered for another purpose, such as proving bias or prejudice o f a witness, negativing a 
contention of undue delay, or proving an effort to obstruct a crim inal investigation or 
prosecution, but exclusion is required where the sole purpose for offering the evidence is to 
impeach a party by showing a prior inconsistent statement

A laska R . Evidence 501

R ule 501. P rivileges Recognized O nly as Provided.

Except as otherwise provided by the Constitution of the United States or o f this state, by 
enactments of the Alaska Legislature, or by these or other rules promulgated by the Alaska 
Supreme Court, no person, organization, or entity has a privilege to:

(1) refuse to be a witness; or

(2) refuse to disclose any matter; or

i x



(3) refuse to produce any object or w riting or

(4) prevent another from being a witness or disclosing any matter or producing any object or

Collective B arg ain ing Agreem ent w ith the State for A F S C M E  Lo cal 52, Sec. 103 

Exclu sive Representation.

The Employer w ill not negotiate or handle grievances with any individual or employee 
organization other than the Union with respect to terms and conditions o f employment of 
bargaining unit members in the G G U . When individuals or organizations other than the 
Union request negotiations or seek to represent bargaining unit members in  grievances or to 
otherwise represent bargaining unit members in  Employer/employee matters, the Employer 
shall advise them that the Union is the exclusive representative for such matters. Sim ilarly, 
the Union w ill so advise individuals or organizations making such requests.



This case comes on a Petition for Review from an order o f the trial court o f the Hon. 

Philip M. Pallenberg, dated March 17 ,2 0 11. This court granted the Petition for Review on 

A pril 2 7 ,2 0 11, and ordered briefing. This court has jurisdiction under AS 22.05.010.

J U R I S D I C T I O N A L  S T A T E M E N T

l



S T A T E M E N T  O F  T H E  IS S U E S  P R E S E N T E D  F O R  R E V IE W

When a State o f Alaska employee who is a union member is terminated, the State 

requires that the employee pursue a mandatory grievance process before he can file su it 

The State requires that the employee be represented by the union in  that process and does 

not allow a private attorney to participate. When the grievance process has ended and the 

employee then files suit, may the State, in  the subsequent litigation, subpoena all internal 

union documents, communications, and files related to the member, including all 

communications between union officials and the member related to the grievance and all 

communications between the union and the member’s private attorney working on the same 

matter? Does a lay advocate-client privilege sim ilat to an attom ey-dient privilege apply 

when the party is  not allowed to have his attorney represent him  but only a lay advocate?

S T A T E M E N T  O F  T H E  C A S E

The petitioner, Russell Peterson, a former State employee, filed an action for unjust 

termination against the State.1 [E xc 1] Before filing the court case, he exhausted his 

administrative remedies by filing a grievance through his union, as required. [Exc. 51] Under 

the Collective Bargaining Agreement with the State, only a union representative was allowed 

to represent the employee in  the grievance process; his private attorney was not permitted to

1 The State claimed that Mr. Peterson had failed to note on his employment application that 
he had been convicted o f a felony almost twenty years earlier. Mr. Peterson’s defense is that 
he was told by a State employment officer that he did not need to list offenses that occurred 
so long ago, that he had a genuine confusion about whether old offenses were juvenile 
adjudications or adult convictions, and that the State had known about his record soon after 
he was hired and had decided that it was not a firing offense since he has had a clean record 
since moving to Alaska many years ago. [Exc 1-6] These issues remain to be tried.

2



participate. [Exc. 20] After the grievance process ended and the employee filed suit; the 

State’s attorney attempted to obtain discovery in  several problematic ways, including a 

subpoena of all the union’s records related to the member and his grievance, including all 

private communications, notes, and files related to the grievance, and all communications 

from M r. Peterson’s private attorney to the union.3

Mr. Peterson objected to this and related demands,4 on the basis that communications 

with his union representatives should be considered privileged as the union representative 

was acting in  the role o f an attorney when no attorney was allowed, and that to allow one 

side in  litigation to have access to all the private factual and strategic communications 

between the opposing party and his legal representative would violate due process. U.S.

2  ̂ t
The entire collective bargaining agreement in  effect at the time o f the incidents in  this 

case is at
http://www.afjscmelocal52.org/component/ option,com_docman/task,doc_download/gid,2 
58/.

3 The in itial subpoena was quashed by the court because the State’s attorney had 
improperly used a court form intended for use in  children’s cases instead o f a subpoena 
duces tecum to a deposition. [Exc 28 ,31] The state’s attorney then served a subpoena in  
proper form. [Exc 50]

4 The State also subpoenaed all records o f Mr. Peterson’s mental health provider, including 
a memo from his attorney to his psychiatrist outlining the likely course o f litigation so that 
the stresses o f the litigation could be factored into his mental health treatment [Exc. 158- 
175] And the State seized hundreds o f emails from and to Mr. Peterson which were 
transmitted over the State’s email system during his employment, including emails to his 
union stewards and other union officials and emails to his private attorney, marked as 
“confidential” [Id.] The trial court ruled that the memo to the psychiatrist must be produced 
because by writing to someone other than the client; the attorney waived the client’s 
privilege, notwithstanding the fact that the psychiatrist also had a privilege for patient/client 
communications. But the trial court ruled that the emails to and from union officials could 
not be seized because M r. Peterson had a reasonable expectation o f privacy in  those 
communications. [Exc. 169-175] Neither of those rulings is the subject o f this Petition.

3
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O n March 1 ,2 0 11 , the trial court ruled that the State could obtain all the union records 

because the attorney/client privilege applies only to attorney representation, not to a non­

lawyer advocate performing the same function. [Exc. 159-175] Petitioner contends that it  is 

a fundamental violation o f due process to permit one side in  litigation to discover private 

communications, opinions, and strategies between the other party and his legal advocate. 

There had been a trial date but the court took it  off the calendar so the State could pursue its 

discovery claims.

S T A N D A R D  O F  R E V IE W

Rulings on discovery and on discovery are generally reviewed for abuse of discretion. 

Christensen v. NCH Corp., 956 P. 2d 468 (Alaska 1998). However, when, as here, the issue 

before the court is purely one o f law, the court is not bound by the lower court’s decision; 

consequently, the “dearly erroneous” standard used in  reviewing a trial court’s factual 

findings is inapplicable. Day V .A & G  Construction Co., 528 P.2d 440,443 n.3 (Alaska 1974). 

The court w ill adopt the rule o f law that is most persuasive in  light o f precedent, reason, and 

policy. Gain v. Ha, 591 P. 2d 128 1 (Alaska 1979).

SU M M A RY O F A R G U M E N T  

State and federal courts and administrative agendes have long recognized that when 

the government permits or -  as in  this case -  requires lay advocates to be the sole legal 

representatives o f employees in  legal proceedings, the representation must have the same 

privilege o f confidentiality that adheres when the advocate is  a bar member. Some courts 

and agendes have recognized a broader union privilege that predudes the government from

C o n s t ,  1 4 t h  A m e n d . ,  S e c .  1 ;  A l a s k a  C o n s t  A r t  1 ,  S e c .  7 .
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forcing union officials to divulge confidential discussions during the collective bargaining 

process; the State’s demands here may be an opening wedge for such a demand, but 

existence of a broader privilege need not be decided in  this case. Where, as here, a 

constitutional due process right is at issue, the courts have universally held that a court may 

recognize a privilege without legislative action, and this court has done so on several 

occasions.

A R G U M E N T

I . Courts have consistently recognized a due process rig ht to representation in  
legal proceedings in vo lvin g  em ploym ent rights. Th e  rig h t to representation 
includes the right to confidentiality between client and legal representative.

A . Em ploym ent is  a right and a p u b lic em ployer m ay not deprive an 
em ployee o f that right w ithout due process

Alaska has long recognized that employment is a right, and a public employer may 

not deprive an employee o f that right without due process.5 See Alaska Constitution, A rt 1, 

Sec. 1 , and Article 12 , Section 6 (“This constitution is dedicated to the principle [...] that all 

persons have a natural right to . . .  the enjoyment of the rewards o f their own industry.”).

Due process includes the right to notice and an opportunity to be heard.6 When due 

process is implicated, there is  a right to counsel, including in  c iv il cases.7 A s this court held,

5 Hi/ben v. Municipality of Anchorage, 6 11 P.2d 3 1,3 5  (Alaska 1980); Herscber v. State, Dep’t  of 
Commerce, 568 P.2d 996,1002 (Alaska 1977).

6 Casey v. City of Fairbanks, 670 P.2d 113 3  (Alaska 1983).

7 Langfeldt-Haaland v. Saupe Enterprises, Inc., 768 P.2d 1144 (Alaska 1989); Reynolds v. Kimmons, 
569 P.2d 799 (Alaska 1977).



“The fundamental requisite o f due process of law is the opportunity to be 
heard.” Grannis v. Ordean, 234 U.S. 385,394,34 S .C t 779,58 L .E d . 1363, 
1369 (1914) (citations omitted). See Nichols v. Eckert, 504 P.2d 1359 (Alaska 
1973); Frontier Saloon, In c  v. Alcoholic Beverage Control Board, 524 P.2d 
657 (Alaska 1974). And, “[t]he right to be heard would be, in  many cases, of 
litde avail if  it did not comprehend the right to be heard by counsel.” Powell v. 
Alabama, 287 U.S. 45,68-69,53 S .C t 55,6 4,77 L.E d . 15 8 ,170  (1932).

Otton v. Zaborac, 525 P. 2d 537,539 (Alaska 1974). Before a government employee may be 

fired, a hearing must be held at which the employee may present his own defense by 

testimony and other evidence in  an adversarial hearing. North Slope Borough v. Barraza, 906

A

P.2d 1377 (Alaska 1995). And this court has noted that the requirement of an adversarial 

hearing may, in  lim ited circumstances under a collective bargaining agreement, be waived 

when there are “fair, reasonable, and efficacious procedures by which employer-employee 

disputes may be resolved.” Cassel v. State Dept of Admin., 14  P.3d 278,286 (Alaska 2000). 

Persons who are employed other than “at w ill” have a sufficient property interest in 

continuing their employment absent just cause for their removal, to require that they be 

given notice and an opportunity to be heard under the due process clause o f the Alaska 

constitution before their employment is terminated. Casey v. City of Fairbanks, 670 P2d 1133

(Alaska 1983).9

8 North Slope Borough v. Barasga cited Storrs v. Municipality of Anchorage, 721 P.2d 1146 (Alaska 
1986) and Nichols v. Eckert, 504 P.2d 1359,1365 (Alaska 1973), for the right to an adversarial 
hearing with witnesses. See also Cassel v. State, Department of Administration, 14  P.3d 278,286 
(Alaska 2000), which affirm s the right of a terminated public employee to present evidence, 
by testimony or otherwise, in  his own defense.

9 See also F V  American Eagle v. State, 627 P.2d 284 (Alaska 1982); Crutchfield v. State, 627 P.2d 
182 (Alaska 1980).



B . There is  a constitutional tight to counsel in  c iv il cases arisin g  from  the 
due process clause

There is a constitutional right to counsel in  c iv il cases arising from the due process 

clause, Lanjjfeldt-Haaland v. Saupe Enters, 768 P.2d 1144 (Alaska 1989).10 As noted above, this 

court has held that the “right to be heard” would be o f little value if  it did not include “the 

right to be heard by counsel”11

In  this case, the State has prohibited private attorneys from appearing as counsel and 

mandated the use o f union officials to represent the members. Section 103 o f the collective 

bargaining agreement between the State and the General Government U nit o f State 

employees is explicit regarding who may represent an employee and who may not

The Em ployer w ill not negotiate or handle grievances with any 
individual or employee organization other than the Union with respect to 
terms and conditions of employment o f bargaining unit members in  the 
G G U . When individuals or organizations other than the Union request 
negotiations or seek to represent bargaining unit members in  grievances or to 
otherwise represent bargaining unit members in  Employer/employee matters, 
the Em ployer shall advise them that the Union is the exclusive representative 
for such matters. Sim ilarly, the Union w ill so advise individuals or 
organizations making such requests.

[Exc. 20] Thus the State has explicitly and emphatically decreed that attorneys may not 

represent employees in  Mr. Peterson’s situation, but only union officials may do so.

The question then is, what becomes o f the rights associated with legal representation

10 Accord, Otton v. Zabomc, 525 P.2d 537 (Alaska 1974).

11 Otton v. Zabomc, 525 P.2d 537 (Alaska 1974), quoting from Powell v. Alabama, 287 U.S. 45, 
68-69,53 S .C t 55,6 4 ,77 L . Ed. 15 8 ,10  (1932).
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-  such as client confidentiality -  in  a matter requiring constitutional due process standards, 

when the State has prohibited attorneys from representing a party.

I I .  C o nfid entiality Between Advocate And C lie n t Is  C ritic a l T o  Effective 
Representation.

Th is court has consistently upheld the importance o f confidentiality between a client 

and his legal representative. Evidence Rule 503 offers substantial protections for such 

communications in  almost all instances. This court held that the attomey-client privilege

extends to client communications with a non-lawyer working with a lawyer in  legal

• 12representations. Although the facts o f that case differ from this case, the court made

certain points that matter here:

...the very heart o f the common-law privilege was to protect the facts given by 
the client to his attorney. The privilege was based on the necessity that an 
attorney have the fu ll disclosure o f the facts from his client

The court has also noted the important public policy purpose o f the privilege:

Other jurisdictions have held, however, that lawyer-client privilege is more 
than just a testimonial exclusion. “The privilege against disclosure is  essentially 
a means for achieving a policy objective of the law. The objective is to 
enhance the value which society places upon legal representation by assuring 
the client fu ll disclosure to the attorney unfettered by fear that others w ill be 
inform ed.. . .  I f  client and counsel must confer in  public view and hearing, 
both privilege and policy ate stripped of value.” The Sacramento Newspaper 
G uild  v. Sacramento County Bd. of Supervisors, 263 CaLApp.2d 4 1,53-54 ,6 9
CaLRptr. 480 (1968) (since superseded by statute).14

12 American N at Watermattress Corp. v. Manville, 642 P.2d 1330 ,1333-1334  (Alaska 1982).

13 Id. at 1334, citations omitted.

14 Cool Homes, Inc. v. Fairbanks North Star Borough, 860 P.2d 124 8 ,126 1 n.23 (Alaska, 1993).
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The court has stated that the attomey-dient privilege is entitled to “greater solicitude”

than the physician-patient privilege.15 This makes relevant the court’s treatment o f the 

physician-patient privilege. In  Allred v. State, 554 P.2d 4 11 (Alaska 1976), the court found 

that a common law psychotherapist-patient privilege exists, based on consideration of the 

following factors that apply to all claims o f privilege:

Professor Wigmore has proposed four canons to be used as a basis for 
determining whether, for any particular relationship, a common law privilege 
is desirable. These are:

(1) The communications must originate in  a confidence that they w ill 
not be disclosed.

(2) Th is element o f confidentiality must be essential to the full and 
satisfactory maintenance of the relation between the parties.

(3) The relation must be one which in  the opinion o f the community 
ought to be sedulously fostered.

(4) The injury that would inure to the relation by the disclosure of the 
communications must be greater than the benefit thereby gained for 
the correct disposal of litigation. 8J. Wigmore, Evidence, § 2285.
(Emphasis in  original).16

The court found that the need for confidentiality is essential in  order to make the 

relationship work. So the question then becomes, is the need to maintain confidentiality 

between a person in  a legal dispute and his authorized advocate any less critical when the 

advocate is not a bar member; and does it make a difference that the State itself has 

prohibited private attorneys from participating in  the process in  this matter.

15 Levis v. State, 565 P.2d 846 (Alaska 1977) at note 4.

16 554 P.2d at 417.
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I I I .  Courts A nd Labor A gendes H ave Consistently Recognized C o nfid entiality A s 
a Due Process R ig h t W here L ay  Advocates Are Perm itted, B ut H ave V aried  In  
W hether There Is  a Broader U nion P rivilege In  O ther Contexts.17

A . State courts and agendes.

Several states have addressed this issue or related ones.

C alifo rn ia: In  California, the seminal case is Welfare Rights Org. v. Crisan, 661 P.2d

1073,33 Cal 3d 766,90 CaL Rptr 919 (CaL 1983). In  Crisan, a statute permitted welfare

redpients to be represented by lay advocates, although attorneys were not barred, as here.

The California Supreme Court hdd that the privileges that would otherwise be applicable to

an attomey-client relationship also apply to the lay relationship when the Legislature has

created a system o f lay representation. The court held,

(T)he considerations which support the privilege are so generally accepted that 
the Legislature must have implied its existence as an integral part o f the right 
to representation by lay persons. Otherwise that right would, in  truth, be a 
trap by inducing confidential communications and then allowing them to be 
used against the claim ant We do not attribute such a sadistic intent to the 
Legislature.

661 P.2d at 1076-77.18 The court also said,

17 The best analyses o f caselaw on this topic is found in  these articles: Moberly, Michael D ., 
Extending a Qualified Evidentiary Privilege to Confidential Communications between 
Employees and Their Union Representatives, 5 Nev. L.J. 508 (2004-2005); Rubinstein, 
M itchell, Is  a F u ll Labor Relations Evidentiary Privilege Developing?, 29 Berkeley J. Em p. &  
Lab. Law 221 (2008). Also useful is Goldman, David, Union Discovery Privileges, The 
Labor Lawyer VoL 17 . N o. 2, p. 241 (2001), which analyzes the First Amendment 
protections against obtaining confidential union information on members and bargaining 
strategy under the First Amendment and other authorities.

1A
Other courts have noted that this privilege does not extend to im munizing underlying 

factual information known by the union official, see American Airlines, Inc. v. Superior Court, 8 
CaL Rptr. 3d 146 (CaL App. 2004); Walker v. Huie, 142 F.R .D . 497, 500 (D.Utah 1992). The
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As Justice Broussard noted at oral argument, the Legislature could not have 
intended that the only sound advice the authorized representative could give
was, "Don’t talk to me.”19

Subsequently a California appeals court held that Crisan did not create a broad union-

member privilege but was lim ited to the situation where the state itself created a system of

lay representation, or where "required by constitutional principles, state or federal.” American

Airlines, Inc. v. Superior Court, 8 Cal Rptr 3d 14 6 ,114  CaL App. 881 (CaL App. 2004), citing

Crisan, id., 661 P.2 1073.

N ew  Y o rk: In  New York, there are two key cases. In  City of Newburgh v. Newman, 70

A .D . 2D  362,421 N Y S 2d 673 (1979), a police commissioner had questioned an officer of a

police union regarding his observations o f and communications with a member who had

sought union advice and assistance concerning discipline charges against him. The court

upheld the ruling o f the Public Employee Relations Board that such questioning was

improper. It quoted with approval the board’s finding that

An aspect o f the right o f public employees to organization and representation 
is the privilege o f consulting with appropriate union officials as to matters 
affecting them as employees. Such consultations are in  the nature of internal 
communications and, like other internal union affairs, they may be deemed 
confidential by the union and the employees. To invade that confidentiality 
tends to inhibit the employees from seeking the advice o f their union 
representatives as to matters affecting their interest and sim ilarly to deter the 
representatives from proffering advice, if  sought Thus, questioning by 
responsible representatives of an employer as to private internal union affairs 
such as events transpiring during discussions relating to the rights of

defendants here have gone well beyond a discovery request for factual information and made 
a sweeping demand for materials that undoubtedly would be privileged if  held by an 
attorney.

19 Welfare Rights Org. v. Crisan, 661 P.2d 1073,1076-77 (Cal. 1983).
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employees in  the face o f anticipated disciplinary charges interferes with the full 
measure of the protected light o f organization and representation accorded by 
the Taylor Law.20

[70 A .D . 2D  364-5.] The court found that its ruling did not create a common-law privilege

“on a par with that of attomey-client” but found that its ruling was “strictly lim ited to

communications between a union member and an officer of the union, and operates as

against the public employer, on a matter where the member has a right to be represented by

a union representative.” Id. at 366.

In  Seelig v. Shepard, 578 N .Y.S. 2D  965,152 Misc. 2d 699 (Supr. C t  1991),

investigators sought testimony o f a union official on his communications with members, and

the official objected. The court summarized the need to protect such communications:

Petitioner does not have, and, as I  understand him, does not even claim  to 
have, a broad common-law privilege, an analogue o f the attomey-client 
privilege. There is, however, plainly a need, for the benefit o f society as a 
whole, for unions to be free to function without harassment and interference 
from government Accordingly, there arises, in  the context o f rules regulating 
relations between management and labor, a species of privilege for labor 
union leaders. I f  unions are to function, leaders must be free to communicate 
with their members about the problems and complaints o f union members 
without undue interference. Members must be able to have confidence that 
what they tell their representatives on such subjects cannot be pried out o f the 
representatives by an overzealous governmental agency. Union members must 
know and be secure in feeling that those whom they elect from among their 
ranks w ill be their spokespersons and representatives, not the unw illing agents 
o f the employer. The union leadership councils must be free to confer among 
themselves, exchange views, make plans and arrive at negotiating strategies 
without intrusion from the organs of official power.

152 Misc. 2d at 70 1-2, 578 N .Y .S. 2d at 967. The court also held that requiring an official to

20 , ,|
The Taylor Law is New York State’s statutory recognition of the rights o f workers to 

organize and be represented through unions, the equivalent to Alaska Statutes 23.40.070-260 
and specifically AS 23.40.080.
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testify on communications with members could violate the m em bers’ associational rights

under the First A m endm ent (U.S. Const. 1st Amend.) due to  the chilling effect o f  compelled 

21disclosure.

Seelig was followed by District N o . 1 -P C D  v. A p e x  M a r  Co., 296 A D  2d 32 (NY App. 

Div. 2002), in which the court found that an arbitrator illegally allowed an employer to 

demand a confidential statem ent by a union m ember made to a union official; it found that 

the demand “may have breached the confidentiality protections that have been recognized as 

attaching to comm unications between a union m em ber and the union w ith respect to 

representation matters.” Id, at fn. 2.22

Illino is: In  Illinois a full labor relations privilege has been recognized. In  Illinois Educ. 

L abor Relations Bd. v. H om er Cmty. Consol. Sch. D ist., 547 N .E.2d 182 (111. 1989), a reverse 

situation occurred: D uring labor negotiations, a teachers union sought the school district’s

21 The court held,

Petitioner contends that compelling his testimony would have a chilling 
effect on  the associational rights o f  his members. Insofar as intra-Union 
communications on  labor relations matters are concerned, the privilege I have 
described above is available to protect the members' rights. T o  the extent that 
questioning about communications made by petitioner to  non-U nion 
members is concerned, such questioning, allowed by the labor relations 
privilege described above, may well give rise to serious problem s for the 
preservation o f  First A m endm ent rights. (See, N ew  Y ork  State Commn. on Govt.
Integrity v Congel, 142 Misc 2d 9 [Sup Ct 1988, Glen, J.], m od 156 A D 2d 274 
[1st D ep t 1989], supra.) I d  at 703.

22 • • •A Federal D istrict Court, construing New York law, found that this privilege should be
strictly construed to  attem pts by the employer to obtain confidential inform ation and that it 
should no t be expanded to a full equivalent to an attomey-client privilege. In re G rand Jury 
Subpoenas, 995 F. Supp. 332, 336 (E.D. N Y  1998).
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documents related to its bargaining strategy. The Illino is Supreme Court found the 

documents were subject to a qualified labor relations privilege, citing the four factors in  

Wigmore that this court dted in  Allred v. State, 554 P.2d 4 11 (Alaska 1976), when it found a 

psychotherapist-patient privilege. The court also analogized the interest in  confidentiality to 

that attorney work-product privilege (547 N .E . 2d at 187), and quoted from a National 

Labor Relations Board decision revoking subpoenas for union records of communications 

with members:

...requiring the Union to open its files to Respondent would be inconsistent 
with and subversive o f the very essence o f collective bargaining and the quasi- 
fiduciary relationship between a union and its members.

N ew  H am pshire: The New Hampshire Supreme Court addressed the situation in 

which a grand jury sought evidence from a union official as part of its crim inal investigation, 

and found that whatever privilege may exist as to employer efforts to gain evidence from a 

union, there was insufficient reason to find such a privilege as to grand jury testimony. In re 

Grand Jury Subpoena, 926 A .2d 280 (N .H. 2007). The court acknowledged that a state 

administrative agency had declared an employer subpoena o f union records to be an illegal 

and unfair labor practice, New Hampshire Troopers Association v. New Hampshire Department of 

Safety, Division of State Police, P E LR B  Decision No. 94-74 (August 31,19 9 4 ); and discussed at 

length in  rulings by two federal labor relations boards that found such employer discovery to 

be illegal.

23 Berbiglia, Inc., v. NLRB, 233 N X . R. B 1476,1495 (1977) qffd 602 F.2d 839 (8th C ir.
1979). The Illino is court also noted that this labor privilege is qualified and could be 
overcome by a showing o f necessity after an in  camera inspection o f the documents.
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N ew  Jersey: In  Rawlings v. Police Dept of Jersey City, 627 A .2d 602 (N.J. 1993), a 

policeman was arrested for sale o f drugs. The police department, as his employer, 

demanded an immediate drug test and sought the testimony o f a union official who gave 

advice to the arrested member. The court rejected the claim  that the official was in  the 

position o f a lawyer representing a client, with little analysis of what protections may apply, 

and applied the definition o f “lawyer” in  the state’s evidence code literally.

B . Federal Courts:

Federal courts have held widely diverse opinions. The U.S. Supreme Court has not 

addressed this specific issue but several of its decisions are relevant to the rights o f unions 

and union members.

In  NLRB v. J. Weingarten, Inc., 420 US 251 (1975), the Court held that a union 

member had a right to have a union representative present during an investigative interview 

by the employer and commented at length on the importance of allowing a worker to have 

representation during any interview or questioning. This right -  now commonly referred to 

as the “Weingarten” right -  is recognition that an employer may not invade the important

relationship between union member and his union officials who are aiding him .24

In  Teamsters Local 391 v. Terry, 494 U.S. 558, 56 7,110  S .C t 1339 ,10 8  L.Ed.2d 519 

(1990), the Court held that there is a right to a jury trial in  a suit by a member against a union 

for failure to represent and breach of its fiduciary duty; the court analyzed the nature of the 

fiduciary duty to protect its members’ interests. It is a logical extension that forcing the

24 j n .
The Supreme Court analyzed issues related to privileges in general in  Jaffee v. Redmond, 518 

U.S. 1 (1996), in  which it recognized the psychotherapist-patient privilege.
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union to reveal what it  has learned in  confidence as part o f its mandated duty to represent its 

members in  a legal proceeding would breach that relationship of trust by converting the 

union into management’s agent for the collection and transmittal o f information that 

employees might not otherwise choose to reveal

The Supreme Court has also held that states may not refuse to allow lay 

representation in  a case involving a non-attorney “jailhouse lawyer”, except if  inmates are 

given a reasonable alternative, Johnson v. Avery, 393 U.S. 483,490 (1969). The underlying rule 

adopted by the court is that the party must have access to effective legal representation, 

whether by an attorney or by a lay advocate.25

In  Harvey's Wagon Wheel, Inc. v. NLRB, 550 F.2d 113 9 ,114 3  (9th C ir. 1976), the Ninth 

Circuit Court o f Appeals found a privilege against a demand for disclosure to an employer of 

employee statements made to N LR B  investigators during an official investigation, citing 

evidence that employees would not provide information that the N LR B  needed in  litigation 

if  they knew that the employers could obtain the statements.

A  Federal D istrict Court in  New York found that a union-member privilege existed 

but should be lim ited to attempts by the employer to obtain confidential information and 

that it should not be expanded to a full equivalent to an attomey-client privilege. In re Grand 

Jury Subpoenas, 995 F . Supp. 332,336 (E.D . N Y  1998).

The union-member privilege was recognized in  International Union v. Gamer, 102

25 i »
The Court has even granted a petition for writ of certiorari filed by a non-attorney 

jailhouse lawyer. See Mitchell H. Rubinstein, J ailhouse Lawyer Granted C ert By Supreme 
Court, A D JU N CTLA W PR O FESSO R B LO G , Feb. 7,2008, 
http:/ /lawprofessors.typepad.com/ adjunctprofs/2008/02/jailhouse-lawyer.htm L
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F.R .D . 108 (M .D. Tenn. 1984). The case involved an attempt by an employer to gain access 

to union authorization cards signed by members and was largely based on application of the 

First Amendment to confidentiality in  the union-member relationship.

In  Patterson v. Heartland Indus. Partners, 225 F.R .D . 204 (N .D . O hio 2004), the court 

rejected a full labor relations privilege under labor principles, but accepted the proposition 

that First Amendment Freedom of Association principles prevent the disclosure of 

confidential labor relations information.

O n the other hand, some federal courts have been less receptive to union 

confidentiality. In  Walker v. Huie, 142 F.R .D . 497, 500 (D.Utah 1992), the court found that 

there was no basis for a union-member privilege that would withstand the duty to testify 

before a grand jury.

A  full union relations privilege was rejected by a magistrate judge in  Aheam v. Rescan 

W. Vcl, 208 F.R .D . 565 (S.D. Va. 2002), who found that some protections applied but 

others did not A  district court rejected a claim of a general privilege o f members with union 

officials, Atwood v. Burlington Industries Equity, Inc., 908 F. Supp. 319 (M D N .C . 1995), and in  

McCoy v. Southwest Airlines, 2 11 F .R D .3 8 1,387 (C.D . CaL 2002), a federal magistrate judge 

found that no privilege should apply to union representation in  a grievance proceeding when 

there was no express statutory authorization for lay representation, as there was in  Crisan 

(and there is in  the instant case).

In  contrast, in  Woods v. N.J. Dept of Education, 858 F. Supp. 5 1, 55 (D . N.J. 1993), 

which involved Special Education hearings at which lay advocates are permitted, the court 

found that a privilege attached to communications with the advocate. In  NLRB v. Jackson
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Hospital Corporation, 257 F.R .D . 3 0 2 ,3 11-12  (D. D .C . 2009), the court acknowledged the 

existence o f a “de facto attomey-client privilege” where there is no actual attomey-client 

relationship but one entity is acting like the other's attorney, focusing on statements made by 

an individual to agency staff who the individual believed were providing him  with legal 

advice. The court found that the “common interest” o f the two in  a common effort was 

sufficient to provide a privilege. Conversely, in  Nemecek v. Bd. Of Governors of the University of 

N.C., 2000 W L 33672978 (E .D . N .C . 2002), the court expressed skepticism regarding 

whether a privilege attached to a lay representative in  the absence o f a statute permitting lay 

representation.

C . Federal A dm inistrative Agencies

The most frequently cited administrative ruling on this topic is CooJk Paint and Varnish

Co., 258 N LR B  1230 (1981). The National Labor Relations Board found that the employer

committed an unfair labor practice when it questioned a union steward who had been

involved in  another employee’s grievance arbitration and threatened to discipline the steward

if  he did not turn over his notes. The Board held,

Clearly, the scope o f Respondent’s questioning. . .  impinged upon protected 
union activity. For while questions posed by Nulton may be termed “factual 
inquiries,” the very facts sought were the substance o f conversations between 
an employee and his steward, in  the course o f fulfilling his representational 
functions. Such consultation between an employee potentially subject to 
discipline and his union steward constitutes protected activity in  one o f its 
purest forms. To  allow Respondent here to compel the disclosure o f this type 
of information under threat of discipline manifestly restrains employees in  
their willingness to candidly discuss matters with their chosen, statutory 
representatives. Such actions by Respondent also inhibit stewards in  obtaining 
needed information from employees since the steward knows that, upon 
demand o f Respondent, he w ill be required to reveal the substance o f his 
discussions or face disciplinary action himself. In  short, Respondent’s probe into. .
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. protected activities has not only interfered with the protected activities of those two 
individuals hut has also cast a chilling effect over all of its employees and their stewards who 
seek to candidly communicate with each other over matters involving potential or actual 
discipline.

Cook Paint, 258 N LR B  at 1232 [emphasis added]. Cook Paint built on the earlier N LR B

decision in  Berhiglia, Inc., 233 N LR B  1476,1495 (1977), qffd 602 F.2d 839 (8th C ir. 1979), in  

which the Board noted that the employer was engaged in  a “fishing expedition,” and that 

forcing a union to open its files to the employer would be “subversive o f the very essence of 

collective bargaining and the quasi-fiduciary relationship between a union and its members.” 

See also U.S. Department of Treasury,38 F .LJL A . 1300,1302 (1991), in  which the 

Federal Labor Relations Agency held that when the employer required the union 

representative to disclose, under threat of disciplinary action, statements that the employee 

had made to the representative while the representative was representing him  in  a 

disciplinary proceeding, the conversations between the union representative and employee

constituted protected union activity.

State administrative agencies in  Washington and New Hampshire responsible for 

public sector labor-management relations held that unions were not required to disclose 

investigatory notes to employers for use in labor arbitrations. N.H. Troopers A ss’n v. N.H. 

Dep't of Safety, N o. P-0754:2, P ELR B  Decision No. 94-74 (N .H . Pub. Employee Relations 

Bd. August 31,19 9 4 ),26 (recognizing a labor relations privilege as against the employer, but 

not as against third parties); TBEW, Local 77, No. 15544-U -00-3932,2003 W L 21658695 

(Wash. Pub. Employment Relations Comm’n 2003).

2 6  A v a i l a b l e  a t  h t t p : / / w w w . n h . g o v / p e l r b / D e d s i o n s / 1 9 9 4 / 9 4 - 7 4 . p d f .
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Courts and administrative agencies in  other jurisdictions have been uniform in 

holding that when lay representation is allowed or required, due process requires recognition 

of a confidentiality privilege between the party and the lay advocate, at least as to demands 

from the employer in  c iv il litigation. Most courts that have considered the issue have 

declined to extend this to a more general labor union privilege or to extend it to 

confidentiality in  grand jury proceedings. Courts and agencies have largely analyzed this 

issue in  terms o f the constitutional right of due process, the constitutional right to freedom 

of association under the First Amendment, and state and federal statutory rights to maintain 

unions.

In  this case, in  which lay union representation has been both authorized and

mandated by the State, and that same State is now attempting to obtain confidential union

files, there is  no question that precedents in  other jurisdictions would protect the files, notes,

and communications of the union in  connection with representation o f its member. There

are literally no cases that would find a lack of a privilege in  these circumstances.

IV . Th e  courts un iversally agree that they can recognize a privilege when
constitutional due process requires it ; beyond that, it  is  a m atter of whether 
courts or legislatures set the basic rules governing legal processes.

A  subsidiary issue is who has the authority to recognize a union-member privilege in

whatever form it  may take.

Every court that has reviewed this point has concluded that when a privilege must be

recognized to satisfy a constitutional requirement, such as due process in  connection with lay

D .  S u m m a r y
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• 27 •representation, the courts are fully empowered to make such rulings. Indeed, the opening 

language o f the section o f the Alaska Rules o f Evidence on privileges, E R  501, explicitly 

states that a person may not refuse to testify or to produce materials “Except as otherwise 

provided by the Constitution o f the United States or of this state, by enactments of the 

Alaska Legislature, or by these or other rules promulgated by the Alaska Supreme Court”

In  other words, when there is a constitutional basis for a privilege, it  provides protections 

notwithstanding the fact that neither this court nor the legislature has codified it

In  states in  which evidence codes -  including recognition of privileges — is a 

legislative prerogative, not a creation of the courts, there has been a hesitation on the part of 

some judges to recognize privileges beyond what is necessary to comply with constitutional 

minimums, e.g., American Airlines, Inc. v. Superior Court, op. d t ; McCoy v. Southwest Airlines, op 

a t  It  is important to note here that in  California and New York, the evidence rules used in

courts are creations o f the legislatures28 whereas in  Alaska the Rules of Evidence are

27 •Seelig op. d t; New York State Commn. on Govt. Integrity v Congel, op. d t ; Patterson v. Heartland 
Indus. Partners, op. d t ; International Union v. Garner, op. d t;

28 • •California Evidence Code, found at www.leginfo.ca.gov; 2006 New York Code: C iv il 
Practice Law and Rules, Secs. 4501-4548. It should be noted that in  both Crisan, op. d t , in  
California, and Seelig, op. d t , in  New York, the finding of a union-member privilege was not 
because o f anything in  the respective evidence code, but was result o f a statutory scheme of 
lay representation that gave rise to a constitutional tight of confidentiality. There is some 
confusion among the federal courts on recognition of privileges due to the fact that the 
Federal Rules are in itially promulgated by the Supreme Court but then are reviewed and 
sometimes changed by Congress. A s an example of the unsettled nature o f the federal view 
on this matter, although Congress mandated that U.S. D istrict Courts promulgate rules of 
confidentiality in  mediations, the N inth Circuit has questioned whether the D istrict Courts 
actually have that authority. The Facebook Inc. v. Pacific Northwest Software Inc., 20 11 W L 
1346951 (No 08-16745) (9th C ir. Apr. 11 ,2 0 11), in  which the court stated in  dicta, “It’s 
doubtful that a district court can augment the list of privileges by local rule” and stated that
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promulgated by the Alaska Supreme Court under its constitutional authority to prescribe 

rules of process in  the courts. There is thus no reason to defer to the legislature in  

recognizing privileges or other rules of confidentiality.

The history o f recognition of privileges in  Alaska is instructive. This court 

recognized the psychotherapist-patient privilege as a matter o f common law while ruling on 

a specific case and only later codified it through inclusion in  the Rules of Evidence.29 

Likewise, this court has recognized common-law confidentiality privileges as to non-lawyers

• • 30 3 1  32working with attorneys, executive privilege, deliberative process privilege, and a 

conditional privilege for publication of defamatory material based on employer-employee 

relationship. In  none o f these cases did the court hold off from recognizing a privilege so 

that it could first be codified in  court rules or so that the legislature could first enact such a 

privilege. Indeed, while some of those privileges (attomey-client, physician-patient, and 

several others) are now codified in  the Rules of Evidence, several others (executive privilege,

deliberative process privilege, conditional privilege regarding defamatory material) have not 

been added to the Evidence Rules although the court has recognized them and their 

constitutional basis.

privileges are created by federal common law, not local rules. But the rules and authorities 
for federal evidence rules are sui generis to the federal courts and have no relevance here.

29 Allred v. State, 554 P.2d 4 11 (Alaska 1976).

30 Amer. Nat. Watermattress Corp v. Manville, 642 P.2d 1330 ,1333-4  (Alaska 1982).

31 Doe v. Alaska Superior Ct., Third Jud. Dist., 721 P. 2d 6 17 (A laskal986).

32 Capital Info. Group v. Office of Governor, 923 P. 2d 29 (Alaska 1996).
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In  short, when there are constitutional grounds for a privilege, the courts, including 

this one, have never hesitated in  recognizing them without a prior codification in  rule or in 

statute.

V . Jo int privileg e: A ny reason not to recognize jo in t representation? Tw o 
positives m ake a negative?

One o f the issues in  this appeal concerns the fact that while the union lay 

representative was representing M r. Peterson in  his grievance, Mr. Peterson also had a 

private attorney advising him  and attempting to advise the union advocate. The State has 

demanded all communications between the union and the private attorney. The State 

apparently contends that by communicating with a non-lawyer, the attorney waived the 

attomey-client privilege, at least as to those communications. What becomes o f the 

confidentiality o f Mr. Peterson’s communications with his attorney, or his communicadons 

with his union representative, when die attorney and the representative confer?

The joint privilege has long been recognized in  the crim inal context in  which

attorneys for codefendants work together,33 as well as in  c iv il cases.34 Here, the question 

boils down to the State’s “two positives make a negative” claim , Le., that a communication

33 See, e.g., U5* v. Austin, 416 F . 3d 1016 ( 9th C ir. 2005); US v. Henke, 222 F. 3d 633 (9th C ir. 
2000).

34 In  NLRB v. Jackson Hospital Corp., 257 F.R .D . 3 0 2 ,3 11-12  (D. D .C . 2009), the court 
found that the “principle o f common interest” protected communications between two 
entities when they were pursuing a common interest and the cooperating in  a joint legal 
effort
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between one person who has the right to maintain confidentiality o f client communications 

(the private attorney), with another person with a confidentiality privilege (the union 

representative), results in  the two privileges cancelling each other out so there is no longer 

any privilege. A s strange as that result may seem, it was the rationale used by the trial court 

in  permitting the State to obtain a confidential memo from the private attorney to his client's 

psychiatrist regarding how the litigation could affect his treatment (Exc. 160-163). But 

applying the joint privilege approach, when two entities with a privilege communicate with a 

common interest in  a common client, there is no logical reason that the privilege should not 

continue to apply. Any other result -  such as two positives cancelling each other out and 

making a negative -  would be absurd and contrary to the rationale for observing a privilege 

in  the first place.

V I. T h e  Issues in  th is Case regarding Confiden tiality Privilege* N eed a Thorough
Review .

Obviously we believe that in  this case the trial court’s order allowing the State to 

obtain confidential union records relating to its representation o f Mr. Peterson should be 

reversed without delay. I f  the ruling is not reversed, there are far-reaching ramifications that 

should be noted.

A . L ay representation in  the courts of A laska.

It is an everyday occurrence for municipal prosecutions in  Alaska to be handled by a 

paralegal, intern, or other non-admitted person; in  other places police officers prosecute 

cases without lawyers. (We pointed out that the U.S. Supreme Court has held that jailhouse

2 4



lawyers who are not admitted may represent prisoners in  the absence o f an alternative, and 

the Court has even granted a certiorari petition filed by such a non-admitted person on 

behalf o f another prisoner.36) So non-lawyers have and w ill continue to present cases in  

Alaskan courts. I f  the trial court's literal interpretation that the privilege only applies to 

admitted bar members, the question then becomes whether communications between the 

non-lawyer doing the courtroom prosecution and others, e.g., in  a police department or a 

municipal prosecutor's office, can be discovered by a defendant If  the trial court ruling 

stands, the question is an open one.

B . M ediations.

Many, perhaps most, mediators, are not lawyers, and there is no requirement that 

they be lawyers. In  a typical mediation, the mediator may meet separately with each side and 

discuss confidential facts and confidential settlement positions. Although there is a rule 

barring admission into evidence o f offers of compromise in  subsequent litigation (Evidence 

Rule 408), it  is entirely conceivable that a mediator could be subpoenaed to turn over notes 

and made to testify to his or her recollections of confidential information and positions.37

35 See Johnson v. Avery, 393 U.S. 483,490 (1969). The U. S. Supreme Court recognized that 
states may prohibit die practice of law by jailhouse lawyers only if  the inmates are provided 
with a reasonable alternative to assistance from such laypersons.

36 Mitchell H. Rubinstein, Jailhouse Lawyer Granted Cert By Supreme Court, 
A D JU N CTLA W PR O FESSO R B LO G , Feb. 7,2008,
http://lawprofessors.typepad.com /adjunctprofs/2008/02/jailhouse-lawyer.htm L

37 j ,
This has happened in  California, where the state Supreme Court recently held that the 

mediation provisions o f state statutes made the mediator’s testimony confidential and 
inadmissible. Michael Cassel, Petitioner, v. The Superior Court of Los Angeles County, 244 P.3d 
1080,51 CaL 4th 113 , 119  CaL Rptr. 3d 437 (CaL 20 11).
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Many mediators protect against this by requiring confidentiality agreements that preclude 

such a tactic, but a private contractual agreement may not prevent a court subpoena, if  the 

courts do not recognize a privilege for communications with a non-lawyer mediator. If  the 

tactic were to become widespread, it would grievously dim inish the likelihood that parties to 

a dispute would agree to mediation and be frank with the mediator, knowing that the 

mediator could be forced to repeat what they say to the other side.38

C . Statutory Perm ission for L ay  Representation.

To  our knowledge, the State’s mandate of lay representation in  union member 

grievances is the only such instance in Alaska; but in  other jurisdictions statutory systems of 

lay representation are more common, as in  the California case dted above, Welfare Rights Org. 

v. Crisan, 661 P.2d 1073 (Cal. 1983), in  which there was a statutory scheme for lay advocates 

in  welfare entitlement hearings. Since the Legislature (or, as here, the executive branch as 

part of  a collective bargaining agreement) can create lay representation systems, any fjitnre 

lay representation system would create the unintended breaches of confidentiality if  the trial 

court decision were not overruled.

D . C a llin g  the advocate as a w itness against h is own clien t.

In  this case and in  sim ilar cases, if  there is no privilege attached to client 

communications, a lay advocate could be called by the other side to testify against his or her 

own client It has not arisen in  this case yet, but if  there is no privilege, there is nothing to

38 •Sim ilarly, in  arbitrations, a non-attorney arbitrator could be forced to divulge information 
that the parties thought confidential. There is also a question whether a judge or retired 
judge who acts as a settlement judge and hears confidences can be made to divulge them, 
since the judge would not be a lawyer-advocate for a client, and would not be, strictly 
speaking, acting as a judge in  the matter.
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prevent it from happening, in  which case, a union member would be very foolish to share 

any information with his or her advocate.

E . D em anding the state's confidential docum ents and subpoenaing its 
staff as w itnesses.

If  the state can subpoena union documents related to the grievance process, then it is 

likely that the employee could demand the State’s internal documents and subpoena its staff 

in  the D ivision of Personnel, since in  the grievance and arbitration phases, the state is 

represented by laypersons, not by attorneys. Internal discussions o f strategy and settlement 

postures would be fair game. So far in this case, the State had resisted all efforts to obtain 

such materials, but it  is likely that if  the State succeeds in  wiping out the employee’s 

confidentiality rights in  this phase, the employee would be justified in  demanding the same 

access to all the State’s confidential internal communications. The result would be balanced 

but hardly fair if  neither side could have confidentiality in  its internal communications.

F . C o n fid entiality o f collective bargaining strategy.

If  there is no confidentiality in  union-member relations, it  is conceivable that 

management could subpoena records of the union’s collective bargaining strategy and 

strategic discussions, in  which case the entire viability o f unions as representatives o f the 

workforce would be in  grave jeopardy, and the union’s fiduciary duty to its members would 

be impossible to maintain.39

39 See Teamsters Local 391 v. Terry, 494 U.S. 558, 56 7,110  S .C t 1339 ,10 8  L.Ed.2d 519 (1990) 
(union has fiduciary duty to protect members’ interests). Forcing the union to reveal what it 
has learned in  confidence would breach that relationship o f trust by converting it into 
management’s agent for the collection and transmittal of information that employees might 
not otherwise choose to reveal.
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If  there is no confidentiality in  union-member representation, the entire value of 

unions as part o f the administrative phase o f dispute resolution would be lost, and either 

unions would be forced to lay o ff their lay staff and hire lawyers for all their grievances and 

do away with the system in  which employees act as union stewards for members. The 

prelitigation administrative process would become meaningless without advocates and would 

simply be a time-waster before litigation.

C O N C L U S IO N

The situation in  this case has implications for the rights o f individual employees as 

well as for sensible administration of justice. It is a constitutional right to have effective 

representation at hearings mandated by due process. If  the representation is not by an 

attorney — and particulariy where the State itself forbids attorney representation — it m ust at 

least have the essential safeguards that would apply if  the advocate were an attorney, chief 

among which is confidentiality so that the client can safely share his or her side o f the case 

without fear that it w ill a ll be divulged to the other side. When the employer that seeks to 

invade the confidential relationship is also the entity that prevented the employer from using 

an attorney as an advocate, it is all the more vital that the courts safeguard confidentiality 

and prevent this attack on due process and fair adjudications.

The court should reverse the trial court

G .  R o l e  o f  u n i o n s  i n  p r e l i t i g a t i o n  d i s p u t e  r e s o l u t i o n .
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A U T H O R IT IE S  P R IN C IP A L L Y  R E L IE D  UPO N

A L A S K A  S T A T U T E S :

A S 23.4 0 .110 (a)(1), (5). U nfair Labor Practices.

(a) A  public employer or an agent of a public employer may not

(1) interfere with, restrain, or coerce an employee in the exercise o f the 
employee's rights guaranteed in A S 23.40.080 ;

(5) refuse to bargain collectively in good faith with an organization which is 
the exclusive representative o f employees in an appropriate unit, including but not lim ited 
to the discussing o f grievances with the exclusive representative.

A S 23.40.210(a). Agreement; C o st-O f-Living Differential.

(a) Upon the completion of negotiations between an organization and a public 
employer, if  a settlement is reached, the employer shall reduce it to w riting in the form of 
an agreement. The agreement may include a term for which it w ill remain in effect, not to 
exceed three years. The agreement shall include a pay plan designed to provide for a cost- 
o f-liv in g  differential between the salaries paid employees residing in the state and 
employees residing outside the state. The plan shall provide that the salaries paid, as of 
August 26, 1977, to employees residing outside the state shall remain unchanged until the 
difference between those salaries and the salaries paid employees residing in the state 
reflects the difference between the cost of liv in g  in A laska and liv in g  in Seattle, 
Washington. The agreement shall include a grievance procedure which shall have binding 
arbitration as its final step. Either party to the agreement has a right o f action to enforce 
the agreement by petition to the labor relations agency.

C O U R T  R U L E S  

A L A S K A  R U L E S  O F C IV IL  P R O C E D U R E :

R ule 26(b)(1). G eneral Provisions G overning D iscovery; D uty of D isclosure.

b) D iscovery Scope and L im its. Unless otherwise lim ited by order of the court in 
accordance with these rules, the scope of discovery is as follow s:

(1) In General. Parties may obtain discovery regarding any matter, not privileged 
which is relevant to the subject matter involved in the pending action, whether it relates 
to the claim  or defense of the party seeking discovery or to the claim  or defense of any 
other party, including the existence, description, nature, custody, condition and location 
o f any books, documents, or other tangible things and the identity and location o f persons



having knowledge of any discoverable matter. The information sought need not be 
adm issible at the trial if  the information sought appears reasonably calculated to lead to 
the discovery o f adm issible evidence.

R ule 45(d). Subpoena.

(d) Subpoena fo r Takin g  Depositions—Place of Exam ination.

(1) Proof o f service of a notice to take a deposition as provided in Rules 30(b) and 
31(a) constitutes a sufficient authorization for the issuance by the clerk of the court for 
any ju d ic ia l district o f subpoenas for the persons named or described therein. The 
subpoena may command the person to whom it is directed to produce and permit 
inspection and copying o f designated books, papers, documents, or tangible things which 
constitute or contain matters w ithin the scope of the examination permitted by Rule 
26(b), but in that event the subpoena w ill be subject to the provisions of Rule 26(c) and 
subparagraph (b) o f this rule.

The person to whom the subpoena is directed may, within 10 days after the service 
thereof or on or before the time specified in the subpoena for compliance if  such time is 
less than 10 days after service, serve upon the attorney designated in the subpoena written 
objection to inspection or copying of any or all of the designated materials. I f  objection is 
made, the party serving the subpoena shall not be entitled to inspect and copy the material 
except pursuant to an order of the court from which the subpoena was issued. The party 
serving the subpoena m ay, if  objection has been made, move upon notice to the deponent 
for an order at any time before or during the taking o f the deposition.

(2) A  resident o f the ju d ic ia l district in which the deposition is to be taken may be 
required to attend an examination at any place w ithin the district, unless otherwise 
ordered by the court. A  nonresident of the ju d ic ia l district in  which the deposition is to be 
taken, and a nonresident o f the state subpoenaed w ithin the state, may be required to 
attend at any place w ithin the district wherein the nonresident is served with a subpoena, 
unless otherwise ordered by the court.

A L A S K A  R U L E  O F E V ID E N C E :

R ule 501. Privileges Recognized O nly as Provided.

Except as otherwise provided by the Constitution of the United States or o f this 
state, by enactments o f the Alaska Legislature, or by these or other rules promulgated by 
the A laska Supreme Court, no person, organization, or entity has a privilege to:

(1) refuse to be a witness; or
(2) refuse to disclose any matter; or
(3) refuse to produce any object or w riting; or



(4) prevent another from being a witness or disclosing any matter or producing 
any object or w riting.

(Added by SCO  364 effective August 1, 1979)

R ule 502. Required Reports Privileged by Statute.

A  person, corporation, association, or other organization or entity, either public or 
private, m aking a return or report required by law to be made has a privilege to refuse to 
disclose and to prevent any other person from disclosing the return or report, if  the law 
requiring it to be made so provides. A  public officer of an agency to whom a return or 
report is required by law to be made has a privilege to refuse to disclose the return or 
report if  the law requiring it to be made so provides. No privilege exists under this rule in 
actions involving perjury, false statements, fraud in the return or report, or other failure to 
comply with the law in question.

(Added by SCO  364 effective August 1, 1979)

R ule 503. Law yer-Client Privilege.

(a) D efinitions. A s used in this rule:
(1) A  client is a person, public officer, or corporation, association, or other 

organization or entity, either public or private, who is rendered professional legal services 
by a law yer, or who consults a lawyer with a view to obtaining professional legal 
services.

(2) A  representative o f the client is one having authority to obtain professional 
legal services and to act on advice rendered pursuant thereto, on behalf of the client.

(3) A  lawyer is a person authorized, or reasonably believed by the client to be 
authorized, to practice law in any state or nation.

(4) A  representative o f the lawyer is one employed to assist the lawyer in the 
rendition o f professional legal services.

(5) A  communication is confidential if  not intended to be disclosed to third 
persons other than those to whom disclosure is in  furtherance of the rendition of 
professional legal services to the client or those reasonably necessary for the transmission 
of the communication.

(b) General Rule of Privilege. A  client has a privilege to refuse to disclose and to 
prevent any other person from disclosing confidential communications made for the 
purpose o f facilitating the rendition of professional legal services to the client, (1) 
between the client or the client's representative and the client's law yer or the lawyer's 
representative, or (2) between the client's lawyer and the lawyer's representative, or (3) by 
the client or the client's lawyer to a lawyer representing another in a matter o f common 
interest, or (4) between representatives of the client or between the client and a 
representative o f the client, or (5) between lawyers representing the client.

(c) Who M ay Claim  the Privilege. The privilege may be claim ed by the client, the 
client's guardian or conservator, the personal representative o f a deceased client, or the



successor, trustee, or sim ilar representative o f a corporation, association, or other 
organization, whether or not in existence. The person who was the law yer at the time of 
the communication may claim  the privilege but only on behalf of the client. The authority 
to do so is presumed in the absence o f evidence to the contrary.

(d) Exceptions. There is no privilege under this rule:
(1) Furtherance o f Crim e or Fraud. If  the services of the lawyer were sought, 

obtained or used to enable or aid anyone to commit or plan to commit what the client 
knew or reasonably should have known to be a crime or fraud; or

(2) Claim ants Through Same Deceased Client. As to a communication relevant to 
an issue between parties who claim  through the same deceased client, regardless of 
whether the claim s are by testate or intestate succession or by inter vivos transaction; or

(3) Breach o f Duty by Law yer or Client. As to a communication relevant to an 
issue of breach o f duty by the lawyer to the client or by the client to the lawyer; or

(4) Document Attested by Law yer. As to a communication relevant to an issue 
concerning an attested document to which the lawyer is an attesting witness; or

(5) Joint Clients. A s to a communication relevant to a matter o f common interest 
between two or more clients if  the communication was made by any o f them to a lawyer 
retained or consulted in common, when offered in an action between any of the clients.

(Added by SCO  364 effective August 1, 1979; amended by SCO  1153 effective 
July 15, 1994; and by SCO  1522 effective October 15, 2003)

R ule 504. Physician and Psychotherapist-Patient Privilege.

(a) Definitions. As used in this rule:
(1) A  patient is a person who consults or is examined or interviewed by a 

physician or psychotherapist.
(2) A  physician is a person authorized to practice medicine in any state or nation, 

or reasonably believed by the patient so to be.
(3) [Effective March 1, 1999.] A  psychotherapist is (A ) a person authorized to 

practice medicine in  any state or nation, or reasonably believed by the patient to be so, 
w hile engaged in the diagnosis or treatment of a mental or emotional condition, including 
alcohol or drug addiction, (B) a person licensed or certified as a psychologist or 
psychological examiner under the laws of any state or nation or reasonably believed by 
the patient so to be, w hile sim ilarly engaged, [OR] (C) a person licensed as a m arital or 
fam ily therapist under the laws o f a state or nation or reasonably believed by the patient 
so to be, w hile sim ilarly engaged, or (D) a person licensed as a professional counselor 
under the laws o f a state or nation, or reasonably believed by the patient so to be, w hile 
sim ilarly engaged.

(4) A  communication is confidential if  not intended to be disclosed to third 
persons other than those present to further the interest o f the patient in the consultation, 
examination, or interview, or persons reasonably necessary for the transmission of the 
communication, or persons who are participating in the diagnosis and treatment under the 
direction o f the physician or psychotherapist, including members of the patient's fam ily.

x



(b) General Rule o f Privilege. A  patient has a privilege to refuse to disclose and to 
prevent any other person from disclosing confidential communications made for the 
purpose of diagnosis or treatment of the patient's physical, mental or emotional 
conditions, including alcohol or drug addiction, between or among the patient, the 
patient's physician or psychotherapist, or persons who are participating in  the diagnosis or 
treatment under the direction o f the physician or psychotherapist, including members of 
the patient's fam ily.

(c) Who M ay Claim  the Privilege. The privilege may be claim ed by the patient, by 
the patient's guardian, guardian ad litem  or conservator, or by the personal representative 
o f a deceased patient. The person who was the physician or psychotherapist at the time of 
the communication is presumed to have authority to claim  the privilege but only on 
behalf o f the patient.

(d) Exceptions. There is no privilege under this rule:
(1) Condition on Element of Claim  or Defense. As to communications relevant to 

the physical, mental or emotional condition of the patient in  any proceeding in which the 
condition o f the patient is an element of the claim  or defense of the patient, o f any party 
claim ing through or under the patient, o f any person raising the patient's condition as an 
element of that person's own case, or of any person claim ing as a beneficiary of the 
patient through a contract to which the patient is or was a party; or after the patient's 
death, in any proceeding in which any party puts the condition in issue.

(2) Crim e or Fraud. If  the services o f the physician or psychotherapist were 
sought, obtained or used to enable or aid anyone to commit or plan a crime or fraud or to 
escape detection or apprehension after the commission of a crime or a fraud.

(3) Breach o f Duty A rising Out of Physician-Patient Relationship. As to a 
communication relevant to an issue of breach, by the physician, or by the 
psychotherapist, or by the patient, of a duty arising out o f the physician-patient or 
psychotherapist-patient relationship.

(4) Proceedings for Hospitalization. For communications relevant to an issue in 
proceedings to hospitalize the patient for physical, mental or emotional illness, if  the 
physician or psychotherapist, in the course of diagnosis or treatment, has determined that 
the patient is in need o f hospitalization.

(5) Required Report. A s to information that the physician or psychotherapist or the 
patient is required to report to a public employee, or as to information required to be 
recorded in a public office, if  such report or record is open to public inspection, or as to 
information or matters contained in or reasonably raised by a report submitted under A S 
08,64.336, other than information that would establish the identity of a patient, unless the 
court finds that it is necessary to admit the identifying information in order to serve the 
interests of justice.

(6) Exam ination by Order of Judge. As to communications made in the course of 
an examination ordered by the court of the physical, mental or emotional condition of the 
patient, with respect to the particular purpose for which the examination is ordered unless 
the judge orders otherwise. Th is exception does not apply where the examination is by 
order of the court upon the request of the lawyer for the defendant in a crim inal



proceeding in order to provide the lawyer with information needed so that the law yer may 
advise the defendant whether to enter a plea based on insanity or to present a defense 
based on the defendant's mental or emotional condition.

(7) Crim inal Proceeding. For physician-patient communications in a crim inal 
proceeding. This exception does not apply to the psychotherapist-patient privilege.

(Added by SCO  345 effective August 1, 1979; amended by SCO  850 effective 
January 15 , 1988; by SCO  1108 effective January 15, 1993; by SCO  1153 effective July 
15 ,19 9 4 ; by SCO  1337 effective March 1, 1999; and by SCO  1522 effective October 15, 
2003)

Note: SCO  1108 incorporated changes in Evidence Rule 504(a)(3) made by the 
legislature in ch. 129 § 12 SLA  1992. This legislation added the language in 
subparagraph (a)(3), "or (C) a person licensed as a m arital or fam ily therapist under the 
laws o f a state or nation or reasonably believed by the patient so to be, w hile sim ilarly 
engaged."

SCO  1108 was entered for the sole reason that the legislature has mandated the 
above amendment. I f  ch. 129 § 12 S LA  1992 is invalidated by a court of competent 
jurisdiction, SCO  1108 shall be considered autom atically rescinded.

Note to SCO  1337: Evidence Rule 504(a)(3) was amended by § 5 ch. 75 S LA  
1998 to expand the definition of "psychotherapist" to include licensed professional 
counselors. Section 1 o f this order is adopted for the sole reason that the legislature has 
mandated the amendment.

R ule 505. Husband-W ife Privileges.

(a) Spousal Im m unity.
(1) General Rule. A  husband shall not be examined for or against his w ife, without 

his consent, nor a w ife for or against her husband, without her consent.
(2) Exceptions. There is no privilege under this subdivision:
(A) In a c iv il proceeding brought by or on behalf of one spouse against the other 

spouse; or
(B) In a proceeding to commit or otherwise place a spouse, the property of a 

spouse or both the spouse and the property of the spouse under the control o f another 
because of the alleged mental or physical condition of the spouse; or

(C) In  a proceeding brought by or on behalf of a spouse to establish the spouse's 
competence or

(D) In  a proceeding in  which one spouse is charged with:
(i) A  crime against the person or the property of the other spouse or o f a child of 

either, whether such crime was committed before or during marriage.
(ii) Bigam y, incest, adultery, pim ping, or prostitution.
( iii)  A  crim e related to abandonment of a child or nonsupport of a spouse or child.
(iv) A  crim e prior to the marriage.
(v) A  crime involving domestic violence as defined in  A S 18.66.990.
(E) In  a proceeding involving custody of a child.



(F) Evidence derived from or related to a business relationship involving the 
spouses.

(b) Confidential M arital Communications.
(1) General Rule. Neither during the marriage nor afterwards shall either spouse 

be examined as to any confidential communications made by one spouse to the other 
during the marriage, without the consent of the other spouse.

(2) Exceptions. There is no privilege under this subdivision:
(A ) I f  any of the exceptions under subdivision (a) (2) o f this rule apply; or
(B) I f  the communication was made, in whole or in  part, to enable or aid anyone to 

commit or plan to commit a crim e or a fraud; or
(C ) In  a proceeding between a surviving spouse and a person who claim s through 

the deceased spouse, regardless o f whether such claim  is by testate or intestate succession 
or by inter vivos transaction; or

(D ) In a crim inal proceeding in which the communication is offered in evidence 
by a defendant who is one o f the spouses between whom the communication was made; 
or

(E) In a proceeding under the Rules of Children's Procedure; or
(F) I f  the communication was prim arily related to and made in  the context o f a 

business relationship involving both spouses or the spouses and third parties.
(Added by SCO  364 effective August 1, 1979; amended by SCO  823 effective 

August 1, 1987; by SCO  1269 effective July 15, 1997; and by SCO  1522 effective 
October 15, 2003)

Note to SCO  1269: Evidence Rule 505(a) was amended by § 70 ch. 64 S LA  1996. 
Section 13 o f this order is adopted for the sole reason that the legislature has mandated 
the amendment.

R ule 506. Communications to Clergym en.

(a) Definitions. A s used in  this rule:
(1) A  member of the clergy is a m inister, priest, rabbi, or other sim ilar functionary 

o f a religious organization, or an individual reasonably believed so to be by the person 
consulting the individual.

(2) A  communication is confidential if  made privately and not intended for further 
disclosure except to other persons present in furtherance o f the purpose of the 
communication.

(b) General Rule o f Privilege. A  person has a privilege to refuse to disclose and to 
prevent another from disclosing a confidential communication by the person to a member 
o f the clergy in that individual's professional character as spiritual adviser.

(c) Who M ay Claim  the Privilege. The privilege may be claimed by the person, by 
the person's guardian or conservator, or by the person's personal representative if  the 
person is deceased. The member o f the clergy may claim  the privilege on behalf of the 
person. The authority so to do is presumed in the absence o f evidence to the contrary.



(Added by SCO  364 effective August 1, 1979; amended by SCO  1153  effective 
July 15, 1994)

R ule 507. Political Vote.

Every person has a privilege to refuse to disclose the tenor of the person's vote at a 
political election conducted by secret ballot unless the vote was cast illeg ally.

(Added by SCO  364 effective August 1, 1979; amended by SCO  1522 effective 
October 15 , 2003)

R ule 508. Trade Secrets.

A  person has a privilege, which may be claim ed by the person or the person's 
agent or employee, to refuse to disclose and to prevent other persons from disclosing a 
trade secret owned by the person, if  the allowance o f the privilege w ill not tend to 
conceal fraud or otherwise work injustice. When disclosure is directed, the judge shall 
take such protective measures as the interests of the holder of the privilege and o f the 
parties and the furtherance o f justice may require.

(Added by SCO  364 effective August 1, 1979; amended by SCO  1153 effective 
July 15, 1994)

R ule 509. Identity o f Informer.

(a) Rule of Privilege. The United States, the State of A laska and sister states have 
a privilege to refuse to disclose the identity o f a person who has furnished information 
relating to or assisting in an investigation o f a possible violation o f law to a law 
enforcement officer or member of a legislative committee or its staff conducting an 
investigation.

(b) Who M ay Claim . The privilege may be claimed by an appropriate 
representative o f the public entity to which the information was furnished by the 
informer.

(c) Exceptions.
(1) Voluntary Disclosure - -  Informer a W itness. No privilege exists under this rule 

if  the identity o f the informer or the informer’s interest in the subject matter of the 
communication has been disclosed to those who would have cause to resent the 
communication by a holder of the privilege or by the informer's own action, or if  the 
informer appears as a witness for the prosecution.

(2) Testim ony on M erits.
(i) I f  a party claim s that a government informer may be able to give testimony 

necessary to a fair determination of the issue of guilt, innocence, credibility o f a witness 
testifying on the m erits, or punishment in a crim inal case, or of a material issue on the 
merits in  a c iv il case to which the state is a party, and if  the government invokes the 
privilege, the party shall be given an opportunity to show that the party's claim  is valid.



The judge shall hear a ll evidence presented by the party and the government, and both 
sides shall be permitted to be present with counsel during the presentation o f evidence, 
subject to subdivision (c) (2) ( ii)  of this rule.

( ii)  If  the government requests an opportunity to submit to the court, by affidavit 
or testimony or otherwise, evidence concerning the information possessed by an 
informant, which submission might tend to reveal the informant's identity, the judge shall 
permit the government to make its submission without disclosure to the other party. 
Neither the attorney for the government, nor the other party or the other party's attorney 
may be present when the judge is examining the in camera submission. Although the 
submission generally w ill consist of affidavits, the judge may direct that witnesses appear 
before the judge, without the government or the other party present, to give testimony.

( iii)  I f  the judge finds that there is a reasonable possibility that the informant can 
give the testimony sought, and if  the government elects not to disclose the informant's 
identity, the judge shall, either on motion of a party or sua sponte, dism iss crim inal 
charges to which the testimony would relate if  the informant's testimony is material to 
guilt or innocence. In crim inal proceedings in  which the informant's testimony is not 
m aterial to guilt or innocence and in c iv il proceedings the judge may make any order that 
justice requires.

(iv) Evidence submitted to the judge shall be sealed and preserved to be made 
available to the appellate court in the event of an appeal, and the contents shall not 
otherwise be revealed without consent o f the government.

(3) Legality o f Obtaining Evidence.
(i) When a defendant challenges the legality o f the means by which evidence was 

obtained by the prosecution and the prosecution relies upon information supplied by an 
informer to support its claim  o f legality, if  the judge is not satisfied that the information 
was received from an informer reasonably believed to be reliable or credible the judge 
may require the identity of the informer to be disclosed. In determining whether or not to 
require disclosure, the judge shall hear any evidence offered by the parties and both the 
defendant and the government shall have the right to be represented by counsel.

(ii) I f  the judge determines that disclosure o f the informant's identity is necessary, 
upon request by the prosecution the disclosure shall be made to the court alone, not to the 
defendant. The judge may, if  necessary, examine the informant or other witnesses about 
the informant, but such examination w ill be in camera and neither the defendant nor the 
prosecution shall be present or represented.

( iii)  I f  disclosure of the identity o f the informer is made to the court and not to the 
defendant, the record thereof shall be sealed and preserved to be made available to the 
appellate court in  the event o f an appeal, and the contents shall not otherwise be revealed 
without consent o f the prosecution.

(Added by SCO  364 effective August 1, 1979; amended by SCO  1153 effective 
July 15 ,19 9 4 )
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M a y  an  e m p lo y e e  w h o  h as su ed  his fo rm e r e m p lo y e r w ith h old  re lev an t

in fo rm atio n  in  d isco v e ry  b y  assertin g  a  “ union testim o n ial p riv ile g e ,” desp ite  the fa c t that 

n o su ch  p riv ile g e  cu rre n tly  e x is ts  u n d er A la sk a  law , and d esp ite  th e  m an d ate  o f  

A la sk a  R u le  o f  E v id e n c e  5 0 1 ,  w h ich  lim its th e  creatio n  o f  n ew  e v id en tiary  p riv ile g e s?

S T A T E M E N T  O F  T H E  C A S E

I . I n tr o d u c t io n

M r. P e te rso n  ask s this C o u rt to  tak e th e unusual step  o f  c re a tin g  a n ew

e v id en tiary  p riv ileg e  fo r co m m u n ica tio n s  b etw een  an e m p lo y e e  an d  h is union —  a  union  

testim o n ial p riv ile g e . [P e t. B r . 3 ]  N o  o th er ju risd ictio n  h as ad o p ted  su ch  a  p riv ileg e . 

B e c a u s e  n e w  ev id en tiary  p riv ileg es  o b scu re  th e se a rch  for tru th , b ecau se  

A la sk a  R u le  o f  E v id e n c e  5 0 1  lim its the cre a tio n  o f  n ew  p riv ile g e s , and b e ca u se  the  

p ro p o sed  p riv ile g e  w o u ld  u n d erm in e im p ortan t p u b lic p o licy  g o a ls , this C o u rt should  

d eclin e  to  ad o p t th is n ew  p riv ile g e .

M r. P ete rso n  sued his state  e m p lo y e r fo r w ro n g fu l te rm in atio n , and the  

sta te  so u g h t M r. P e te rso n ’s  union  file  in d isco v e ry  p u rsu an t to  the  

A la sk a  R u le s  o f  C iv il P ro ce d u re . [E x c . 0 0 1 - 0 0 8 ,  0 5 0 ]  T h e  su b p o en a fo r the union file  

w as reaso n ab ly  ca lcu la te d  to  lead  to  th e  d isco v e ry  o f  e v id e n ce  w h ich  w o u ld  estab lish  that 

th e  s ta te  d id  n o t b re a ch  its duty o f  g o o d  faith  and fair d ealin g  in term in atin g  M r. P eterso n  

and th at M r. P e te rso n  failed  to  e x h au st his ad m in istra tiv e  re m e d ie s .1 W ith o u t a c c e s s  to  

M r. P e te rs o n ’s u n ion  file , the s ta te  w ill n o t b e  ab le to  p ro v e  th at M r. P e te rso n  failed  to

IS S U E  P R E S E N T E D  F O R  R E V IE W

1 Noffke v. Perez, 178 P.3d 1141, 1150 (Alaska, 2008).
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fu lly  p u rsu e  th e  g rie v a n c e  p ro ce d u re  p ro v id ed  in his c o lle c tiv e  b arg ain in g  a g reem en t. 

[T r . 0 3 3 - 0 3 9 ]

M r. P e te rso n ’ s u n ion  co m m u n icatio n s  a re  not su b ject to  an y  e x istin g

•j

ev id en tiary  p riv ileg es . C o u rts  refu se  to  ex ten d  the a tto m e y -c lie n t p riv ileg e  b e ca u se  the  

union  re p re se n ta tiv e  is n o t a  la w y e r  to  the individual m e m b e r du rin g a  lab or d isp u te .3 

A n d  w h en  M r. P e te rs o n ’ s p riv a te  co u n sel in serted  h im s e lf  in to  th e  g rie v a n ce  p ro c e s s , the  

u n ion  an d  th e  p riv a te  co u n sel did n o t en ter into a jo in t rep resen tatio n  o f  M r. P e te rso n , n or  

w a s  th e  u n ion  a ctin g  as  an ag en t o f  M r. P e te rso n ’ s p riv ate  co u n se l, b ecau se  th e union  

rep resen ts  a ll o f  its m e m b e rs  du rin g a  d isp u te .4 [T r. 0 2 0 - 0 2 1 ]  A c c o rd in g ly , M r. P ete rso n  

m a y  n o t w ith h o ld  th e  req u ested  d o cu m en ts  u n less this C o u rt c re a te s  a  n ew  ev id en tiary  

p riv ileg e .

T h is  C o u rt p o sse sse s  a  lim ited  au th ority  to  c re a te  n ew  p riv ileg es. 

A la sk a  R u le  o f  E v id e n c e  5 0 1  lim its th e  c re a tio n  o f  new  co m m o n -la w  p riv ileg es —  sin ce  

its e n a ctm e n t in  1 9 7 9 , this C o u rt h as n o t crea ted  a  n ew  c o m m o n -la w  p riv ile g e .5 

M o re o v e r , a  u n ion  testim o n ial p riv ileg e  w ould  u n d erm in e im p o rtan t p u b lic p o licy  

o b je ctiv e s  —  fo r  in sta n ce , it w o u ld  un d erm in e the exh au stio n  d o ctrin e  b y m ak in g  it

2 A la sk a  R . o f  E v id . 5 0 1  - 5 0 9 .

3 W alker v. H u ie , 1 4 2  F .R .D . 4 9 7 ,  5 0 1  (D . U tah  1 9 9 2 ) .

4 G a rcia  v. Z enith  E lectro n ics  C o rp ., 5 8  F .3 d  1 1 7 1 , 1 1 7 5 -6  (7 th . C ir. 1 9 9 5 )  citin g
S ey m o u r  v. O lin C o rp ., 6 6 6  F .2 d  2 0 2 ,  2 0 8  (5 th . C ir. 1 9 8 2 ) .

S C O  3 6 4  e ffe c tiv e  A u g u st 1, 1 9 7 9 . T h e  last co m m o n -la w  p riv ileg e  w as ad op ted  
in A llred  v. State, 5 5 4 P . 2 d 4 1 1  (A la sk a  1 9 7 6 )  and it w a s  the p sy ch o th erap ist-p atien t  
p riv ileg e .
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im p ossib le  fo r  an  e m p lo y e r to  p ro v e  th at an e m p lo y ee  failed  to  e x h au st th e  g rie v a n ce  

p ro ce ss  p ro v id ed  b y  a  c o lle c tiv e  b arg ain in g  ag reem en t. T h is  C o u rt should p erm it the  

leg isla tu re  to  d eb ate  th e  p o licy  im p licatio n s o f  su ch  a  n ew  p riv ileg e  o r  seek  p u b lic  input 

b e fo re  ad op tin g  th is unique p riv ile g e , as th e leg islatu re  has y e t to  en a ct a  statu te  w h ich  

ev en  im plies th e  cre a tio n  o f  su ch  a  p riv ile g e .6 N o  co u rt h as ad op ted  a  union testim o n ial  

p riv ileg e  a p p licab le  to  c iv il litig a tio n .7 A n d  p riv ileg es th at a re  s im ilar to  the union  

testim o n ial p riv ile g e , su ch  as  th e  lay  a d v o ca te  p riv ile g e , do n o t ap p ly  in th e  lab or  

relatio n s c o n te x t  b e ca u se  lab o r relatio n s statu tes do n o t eq u ate  union  rep resen ta tiv es to  

a tto rn e y s .8

F in a lly , due p ro c e s s  d oes n o t req u ire  the union testim o n ial p riv ileg e . S tate  

e m p lo y e e s  a re  affo rd ed  m u ltip le op p ortu n ities to  be h eard  b oth  b efo re  and a fte r  th e  S tate  

term in ates th eir e m p lo y m e n t. [E x c .  1 2 5 , 1 2 8 , 0 0 1 - 0 0 8 ]  A n d  the ru les o f  d isco v ery

A d m in istra tiv e  R u le  4 4 ( e )  p erm its this C o u rt to  ad o p t a  n ew  p riv ile g e  but should  
su b m it n o tice  to  in terested  p arties  u n d er this ru le .

M ich a e l M o b e rly , E x ten d in g  A Q u a lified  E v id en tia ry  P riv ileg e  To C o nfid en tia l 
C om m unications B etw een  E m p lo y ees A n d  T h eir U nion R ep resen ta tiv es, 5 N e v . L  J .  5 0 8 ,  
5 6 8 - 5 6 9  ( 2 0 0 4 - 2 0 0 5 ) .  N e w  Y o r k  co u rts  h a v e  arg u ab ly  ad op ted  the union testim o n ial 

p riv ileg e  in  lim ited  c ircu m sta n ce s . S e e lig  v. S h ep a rd  1 5 2  M is c .2 d  6 9 9 ,  6 9 9 - 7 0 0  (N .Y .  
Sup. C t. 1 9 9 1 )( th e  c a s e  did  n o t in v o lv e  c iv il litig a tio n ); S e e  also, C ity o f  N ew b u rgh  v. 
N ew m an, 7 0  A D .2 d  3 6 2 ,  3 6 5 - 6 6  (3 d  D ep t. 1 9 7 9 )(u p h o ld in g  an  u n fair lab o r p ra c tice s  
d ecisio n  o f  a  la b o r re la tio n s b o ard ). U n lik e co u rts  in A la sk a , N e w  Y o rk  co u rts  h av e  the  

au th ority  to  re c o g n iz e  n ew  co m m o n  law  p riv ileg es  and d o  n o t n eed  to  in terp ret w h eth er  
statu tory  la n g u a g e  and le g isla tiv e  h isto ry  p lain ly  d em o n strate  the leg isla tu re ’ s intent to  
cre a te  a  n ew  p riv ile g e . Am . A irlin es, In c. v. S u p erio r C o u rt, 1 1 4  C a l.A p p .4 th 8 8 1 ,  8 9 3  
(C a l A p p . 4 th  2 0 0 4 ) ;  A la s k a  R u le s  O f  E v id e n ce  5 0 1 .

Am . A irlin es, In c. v. S u p erio r C o urt, 1 1 4  C a l.A p p .4 th 8 8 1 ,  8 9 0  (C a l A p p . 4 th 2 0 0 4 ) .
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p ro m o te  d u e p ro c e s s  in th at th ey  en su re  M r. P eterso n  is n o t e rro n eo u sly  d ep rived  o f  a  

p ro p erty  in te re st.9

T h e  C o u rt sh ou ld  d eclin e  to  c re a te  a  n ew  evid en tiary  p riv ile g e  fo r union  

co m m u n ica tio n s , and thus should  uphold  th e d ecisio n  o f  th e su p erio r co u rt a llo w in g  the  

state  a c c e s s  to  M r. P e te rso n ’ s union file.

I I .  F a c t s  A n d  P r o c e e d in g s

R u sse ll P ete rso n  ap plied  for a  p o sitio n  as  a  

M icro co m p u te r/N e tw o rk  T e ch n icia n  II w ith  th e  D iv isio n  o f  L a b o r  and W o rk fo rce  

D ev elo p m en t ( “ th e s ta te ”)  on  Jan u a ry  1 6 , 2 0 0 7  an d  w as hired  on  Ja n u a ry  2 4 ,  2 0 0 7 .  

[E x c .  0 0 2 - 0 0 3 ]  U n b ek n o w n st to  th e  sta te , M r. P e te rso n  falsified  his em p lo y m en t  

ap p lication  b y ce rtify in g  th at h e  had n e v e r  b een  co n v ic te d  o f  a  fe lo n y , w h en  in fa c t he  

had b een  co n v ic te d  o f  n u m erou s felo n ies . [ E x c .  0 1 6 ,  1 0 8 , 1 1 0 - 1 1 1 ,  1 2 5 ]  

T h e  em p lo y m en t ap p licatio n  m ad e  it e x p lic it  th at M r. P e te rso n  need ed  to  d isc lo se  p ast  

felon ies an d  ap p lican ts  w h o  fail to  d isclo se  a re  su b ject to  term in atio n . [ E x c .  1 0 8 - 1 2 1 ] .

In  an  od d  tw ist o f  fa te , it w as  M r. P e te rso n ’ s a tto rn ey , M r. M e rtz , w h o  later  

tipped o f f  th e  s ta te  to  M r. P e te rs o n ’ s u n d isclo sed  fe lo n y  co n v ic tio n s . [ E x c .  1 2 3 -1 2 4 ]  

O n Ju n e 1, 2 0 0 9 ,  M r. M e rtz  sen t a  letter to  P a t  S h ier, th en  D ire c to r  o f  the S ta te  o f  A la sk a  

D iv isio n  o f  R e tire m e n t and B e n e fits . [Id .] In  th at le tter, M r. M e rtz  exp la in ed  that 

M r. P e te rso n  h ad  m o v e d  to  A la sk a  in th e la te  1 9 8 0 ’s . [Id .] A n d  th at, in o rd e r to  obtain

A la sk a  R . C iv . P . 2 6 ( b ) ( 1 ) .  In th is c a s e , M r. P ete rso n  is n o t e rro n eo u sly  d ep rived  
o f  a  p ro p erty  in terest i f  h e  failed  to  e x h au st a d m in istra tiv e  rem ed ies. G rant v. A n ch o ra g e  
P o lice  D ep t., 2 0  P .3 d  5 5 3 ,  5 5 7  n. 16  (A la s k a  2 0 0 1 )  citin g  K n igh t  v. A m . G u a rd  &  A lert, 
In c. 7 1 4  P .2 d  7 8 8 ,  7 9 1 - 9 2  (A la sk a  1 9 8 6 ) .
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“a  fresh  s ta rt,”  M r. P ete rso n  u sed  a  n am e ( “Jo sh u a  W arn er” ) ,  d ate  o f  b irth , and so cial  

se cu rity  n u m b er th at w e re  n o t his o w n . [Id .] M r. M e rtz  exp lain ed  th at M r. P e te rso n  had  

w o rk ed  fo r th e s ta te  u n d er th is fa lse  id entity  during th e  1 9 8 0 ’ s and ask ed  th at the  

D iv isio n  o f  R e tire m e n t an d  B e n e fits  c o rre c t M r. P e te rso n ’ s P u b lic  E m p lo y m e n t  

R e tire m e n t S y stem  tie r  and o th e r lo n g ev ity -re la ted  b en efits to  g iv e  M r. P eterso n  cred it  

fo r h is w o rk  u n der th e  fa lse  iden tity . [Id .] T h e  state  b eg an  to  in v estig ate  

M r. P e te rs o n ’ s c la im s , and learn ed  th at h e  had failed  to  d isc lo se  sev e ra l o u t-o f-s ta te  

felo n y  co n v ic tio n s  w h en  h e ap p lied  fo r  h is jo b . [E x c . 1 2 5 ]

U p on  d isco v e rin g  the fa lsifica tio n , and a fte r h old in g  a  p reterm in atio n  

m e e tin g , th e  S ta te  te rm in ated  M r. P e te rs o n ’ s em p lo y m en t on A u g u st 2 1 , 2 0 0 9 .  [Id .]. 

M r. P e te rso n , w h o  w a s  a  m e m b e r o f  the A la sk a  S tate  E m p lo y e e s  A sso c ia tio n  U n io n , 

L o c a l  5 2 , A m e ric a n  F e d e ra tio n  o f  S tate  C o u n ty  and M u n icip al E m p lo y e e s , A F L -C I O  

( “th e u n ion ” ), sou gh t re in sta tem en t th ro u g h  th e g rie v a n ce  p ro ce ss  se t ou t in the co lle c tiv e  

b arg ain in g  a g re e m e n t b etw een  th e union and th e  s ta te .1 [E x c .  1 2 5 , 1 2 8 ]

T h e  union  rep resen ted  M r. P ete rso n  th rou gh  th ree  step s o f  th e  g rie v a n ce  

p ro ce ss . [ E x c .  0 9 5 - 0 9 6 ,  1 2 5 , 1 2 8 ]  N o n e  o f  th e  u n ion ’ s e x p la n a tio n s  fo r  th e  fa lsificatio n  

c o n v in ce d  th e  sta te  to  ch a n g e  its p o sitio n . [E x c .  1 2 8 ]  A t  no tim e  during the g rie v a n ce  

p ro c e s s  did th e state  o r  an y  o f  its re p resen ta tiv es  seek  to  re v ie w  co m m u n ica tio n s  b etw een  

M r. P e te rso n  and th e  u nion . [ E x c .  0 9 5 - 0 9 6 ;  T r . 0 3 3 - 0 3 9 ]

T h e  P u b lic  E m p lo y m e n t R e la tio n s  A c t  (P E R A )  req u ires state  em p lo y ers  and  
u n ion s to  en ter c o lle c tiv e  b arg ain in g  a g re e m e n ts . T h e  co lle c tiv e  b arg ain in g  a g re e m e n t  
m u st in clu d e a  g rie v a n c e  p ro ce ss  th at h as binding arb itratio n  as its final step . 

A S  2 3 .4 0 .2 1 0 ( a ) ( 2 0 1 0 ) .
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In M a rch , 2 0 1 0 ,  th e  union d ecid ed  n o t to  seek  arb itration  o f  M r. P e te rs o n ’s 

g rie v a n ce  u n d er S tep  IV  o f  th e  g rie v a n ce  p ro c e s s . [ E x c .  1 2 8 ]  I f  M r. P e te rso n  d isag reed  

w ith  th at d ecisio n  n o t to  seek  arb itration , h e  w as req u ired  to  ap p eal it w ith  th e  union  

in tern ally , but the s ta te  b eliev es  th at h e  n e v e r did so , and thus failed  to  e x h a u st his 

a d m in istra tiv e  re m e d ie s .11 [Id .] T h is failu re  w o u ld  b e fatal to  his righ t to  p u rsu e his 

c o n tra c t c la im s a g a in st th e state  in c iv il c o u r t .12

O n e m o n th  la ter, on A p ril 3 0 ,  2 0 1 0 ,  M r. P eterso n  filed  a  w ron gfu l 

term in atio n  law su it in su p erio r co u rt. [E x c .  0 0 1 - 0 0 8 ] .  In the co m p lain t, M r. P ete rso n  

a lle g e s  b re a ch  o f  th e  c o v e n a n t o f  g o o d  faith  and fa ir d ealin g , in tentional in fliction  o f  

em o tio n al d istress, an d  o th er an cillary  ca u se s  o f  ac tio n . [Id .] M r. P eterso n  cla im e d  in his  

co m p lain t th at h e  e x h a u ste d  h is ad m in istra tiv e  rem ed ies  th rou gh  th e g rie v a n ce  p ro ce ss . 

[E x c .  0 0 4 ]  D isco v e ry  en su ed . [T r . 1 8 4 -1 8 7 ]

T h e  sta te  re v ie w e d  em ails  b etw een  D ic k  Ise tt (th e u n io n ’s b u sin ess ag en t)  

and B e n th e  M e rtl-P o sth u m u s (th e  S ta te ’ s p o in t p erso n  during the g rie v a n ce  p ro ce ss ). 

[E x c .  1 2 8 ] E m a ils  fro m  M r. Isett to  M s. P o sth u m o u s, w h ich  are  h ea rsa y , ap p ear to  

in d icate  M r. P e te rso n  failed  to  ap p eal M r. Is e tt ’ s d e cisio n  n ot to  tak e  th is m a tte r to  

arb itration . [Id .] B e c a u s e  M r. P e te rso n ’ s union  file likely p ro v id es d irect e v id e n ce  o f

11 S ee , e .g ., C ro w ley  v. State, D ept, o f  H ea lth  a n d  S o cia l S erv ices, O ffice o f  
C h ild re n ’s S erv ices , N o t R ep o rte d  in P .3 d , 2 0 0 8  W L  5 3 5 2 3 0 9 ,  4  (A la s k a  2 0 1 1 )  

(u n p u b lish ed ) (h o ld in g  th at an  em p lo y ee  had a  duty to  ap peal a  busin ess a g e n t’ s d ecisio n  
n o t to  seek  arb itratio n  to  th e  u n ion ’ s g rie v a n ce  re v ie w  co m m itte e  in o rd e r to  h av e  
ex h au sted  ad m in istra tiv e  re m e d ie s).

12 G ran t  v. A n ch o ra g e  P o lice  D ep t., 2 0  P .3 d  5 5 3 ,  5 5 7  n .1 6  (A la sk a  2 0 0 1 )  citin g  
K n igh t  v. Am . G u a rd  & A lert, In c. 7 1 4  P .2 d  7 8 8 ,  7 9 1 - 9 2  (A la sk a  1 9 8 6 ) .
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M r. P e te rs o n ’ s failu re  to  e x h a u st th at th e s ta te  co u ld  u se  in its d efen se , th e  s ta te  issued a  

p ro p e r su b p o en a to  th e  union on S ep tem b er 2 9 ,  2 0 1 0 .  [E x c .  0 5 0 ]  N e ith er th e  union n or  

th e A F L -C I O  (“th e  a m icu s” ) o b jected  to  p ro d u ctio n  o f  th e  union  file  at the tim e  o f  the  

req u est. B u t  M r. P ete rso n  filed  a  m o tio n  to  q u ash  on O cto b e r 1 1 , 2 0 1 0 .  [E x c . 0 3 4 - 0 8 5 ]  

A lth o u g h  M r. P e te rso n  n e v e r  ap p ears to  a rg u e  the file is irre lev an t to  this litig atio n , he  

arg u e s  th at th e  re co rd s  should b e  p ro te cte d  b y  an  evid en tiary  p riv ile g e . [Id .]

M r. P e te rso n ’ s m o tio n  to  q u ash  p la ce d  th e  s ta te  a t a  co n sid erab le  

d isad v an tag e  in ob tain in g  d isco v e ry , w h ich  w as in itially  set to  c lo s e  in D e ce m b e r  2 0 1 0 .  

[T r. 0 3 3 - 0 3 9 ]  T h e  sta te  d ep osed  M r. P e te rso n  and sou gh t fo llo w -u p  d isco v e ry , but still 

h as n o t o b tain ed  d ire ct e v id en ce  o f  w h eth er M r. P e te rso n  e x h au sted  h is ad m in istrative  

rem e d ie s . [I d .]n  In M a rch  2 0 1 1 ,  th e  su p erio r co u rt d enied  M r. P e te rs o n ’ s m o tio n  to  

q u ash , n o tin g  th at u n d er E v id e n ce  R u le  5 0 1 ,  a  co u rt m ay  re co g n iz e  n ew  p riv ileg es  on ly  i f  

co m p e lle d  to  b y  a  con stitu tio n al rig h t, b y  a  statu te , o r  b y  ch a n g e s  m ad e  to  th e  ev id en ce  

ru les b y  th is  C o u rt in its ru lem ak in g  au th o rity . [E x c . 1 5 8 - 1 7 5 ] .  M r. P ete rso n  petitioned  

fo r  re v ie w , an d  his p etitio n  w as gran ted .

T h e re  h a v e  been sev era l d ev elo p m en ts o f  th e  factu al re c o rd  reg ard in g  exh au stio n  
sin ce  th e su p erio r co u rt b riefin g  to o k  p la c e  in th is c a s e . O n rem an d , i f  th e  C o u rt ad op ts a 

union  testim o n ial p riv ile g e , serio u s q u estion s rem ain  reg ard in g  w h eth er M r. P eterson  
w aiv ed  th e p riv ile g e  in this ca s e  b y  assertin g  at his d ep osition  th a t it w a s  futile fo r him  to  
e x h a u st ad m in istra tiv e  rem ed ies w ith  th e  un ion  g iv e n  the u n ion ’ s sta tem en ts  to  h im .
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S T A N D A R D  O F  R E V I E W

R u lin g s on  d isco v e ry  a re  re v ie w e d  fo r ab u se o f  d is c re tio n .14 In determ in in g

w h eth er a  c a s e  p resen ts  fa c ts  w arran tin g  the re co g n itio n  o f  a  n ew  p riv ileg e , certa in  

g en eral p rin cip les  a p p ly .15 F o re m o s t a m o n g  th ese  is th e  m a x im  th at the p u b lic  has the  

rig h t to  h e a r e v e ry  m a n ’ s e v id e n ce  in a  co u rt o f  la w .16 C o u rts  start w ith  th e  p rim ary  

assu m p tio n  th at th ere  is a  g en eral duty to  g iv e  w h at testim o n y  o n e is cap ab le  o f  g iv in g , 

and it is th e  p arty  w h ich  seeks th e e x ce p tio n  fro m  this p rin cip le  th at b ears  th e  burden o f  

e stab lish in g  a  p riv ile g e .17 N e w  p riv ileg es  su p p ress e v id e n ce  and co m p ro m ise  th e search  

fo r tru th .18

14 C h risten sen  v. N C H  C o rp ., 9 5 6  P .2 d  4 6 8 , 4 7 3  (A la sk a  1 9 9 8 ) .

15 In  R e G ra n d  Ju ry  S u b p o en a s D a ted  Ja n u a ry  2 0 , 1 9 9 8 , 9 9 5  F .S u p p . 3 3 2 ,  3 3 4
( E .D .N .Y . 1 9 8 8 ) .  T h is  stan d ard  ap p lies to  th e  e x te n t M r. P e te rso n  is ask in g  th e C o u rt to  

c re a te  a  c o m m o n -la w  p riv ileg e .

16 U nited  States  v. B ry a n , 3 3 9  U .S . 3 2 3 ,  3 3 1  ( 1 9 5 0 ) .

17 In  R e  G ra n d  Ju ry  S u b p o en a s D a ted  Ja n u a ry  2 0 , 1 9 9 8 , 9 9 5  F .S u p p . 3 3 2 ,  3 3 4
( E .D .N .Y . 1 9 8 8 ) .

18 S ee  U niv. o f  P a. v. E E O C , 4 9 3  U .S . 1 8 2  ( 1 9 9 0 )  (p riv ile g e  denied fo r con fid en tial  
u n iv ersity  p e e r  re v ie w  p ro ce e d in g s); U nited  States v. G illock , 4 4 5  U .S . 3 6 0  ( 1 9 8 0 )  
(p riv ile g e  d en ied  fo r  state  le g is la to rs ); U nited  States v. N ixo n, 4 1 8  U .S . 6 8 3  ( 1 9 7 4 )  
(p riv ile g e  d en ied  in p a rt fo r co m m u n ica tio n s  b etw een  P resid en t and his sen io r a d v iso rs ); 
C o u ch  v. U n ited  S tates, 4 0 9  U .S . 3 2 2  ( 1 9 7 3 )  (a cco u n ta n t-clie n t p riv ile g e  d en ied ). S ee  
also  In  r e  G ra n d  Ju ry , 1 0 3  F .  3 d  1 1 4 0 , 1 1 4 7  (3 d  C ir. 1 9 9 7 )  (c irc u it co u rt refb ses to  
re c o g n iz e  p a ren t-ch ild  p riv ile g e ).
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A R G U M E N T

I. T h e  U n io n  F i le  I s  R e le v a n t  A n d  D is c o v e r a b le  U n d e r  T h e  A la s k a  R u le s  o f  
C iv il  P r o c e d u r e

U n d e r th e  A la s k a  R u le s  o f  C iv il P ro ce d u re , th e  state  is entitled  to  seek  

M r. P e te rs o n ’s union  f ile .19 T h e  C o u rt h as stated  th at “ d isco v e ry  sh ould  n o rm ally  

p ro ce e d  w ith o u t ju d ic ia l p articip atio n  . . . ‘ in a  m an n er d em o n stratin g  ca n d o r and  

co m m o n  s e n s e .’” 20 A la sk a  co u rts  h a v e  ad op ted  “ a  sy stem  o f  lib eral p retria l d isco v e ry  

w h ere  p a rtie s  m ay  ob tain  d isco v e ry  reg ard in g  an y  m a tte r n o t p riv ileg ed  w h ich  is re lev an t  

to  th e  su b ject m a tte r  in v o lv ed  in th e p en d in g  a c tio n .21 A n d  “re le v a n ce  fo r p u rp oses o f  

d isco v e ry  is b ro ad er th an  fo r p u rp oses o f  tr ia l.” 22 A c c o rd in g ly , “ [t]h e  in fo rm atio n  sou gh t 

n eed  n o t be ad m issib le  at th e  trial i f  th e  in fo rm atio n  sou g h t ap p ears reaso n ab ly  ca lcu la ted  

to  lead to  th e  d isco v e ry  o f  ad m issib le  e v id e n ce .” 23 M r. P e te rso n  d o es n ot ap p ear to  argu e  

th at h is u n ion  file is n o t re le v a n t o r d isco v e ra b le , ab sen t a  p riv ile g e . [E x c .  0 3 4 - 0 8 5 ]  

A n d  the union  file  is re le v a n t to  m o re  th an  M r. P e te rs o n ’ s failu re to  exh au st  

ad m in istra tiv e  re m e d ie s .24

19 A la sk a  R . C iv . P . 2 6 (b ) (1 ) .

20 L a n gd o n  v. C h am pion , 7 4 5  P .2 d  1 3 7 1 , 1 3 7 3  (A la sk a  1 9 8 7 ) .

21 N o ffk e  v. P erez , 1 7 8  P .3 d  1 1 4 1 ,1 1 5 0  (A la sk a , 2 0 0 8 ) .

22 L e e  v. State, 141  P .3 d  3 4 2 ,  3 4 7  (A la sk a  2 0 0 6 ) .

23 C iv il R u le  2 6 ( b ) ( 1 ) .

E v e ry  em p lo y m e n t c o n tra c t  in A la sk a  is su b ject to  th e  im plied  c o v e n a n t o f  g o o d  
faith  and fa ir  d ealin g . Sm ith  v. A n ch o ra g e S ch . D ist., 2 4 0  P .3 d  8 3 4 ,  8 4 4  (A la sk a  2 0 1 0 ) .  
W h ile  la ck in g  a  p re c ise  d efin ition , th e  co v e n a n t “ g en era lly  req u ires em p lo y ers  to  trea t
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M o re o v e r , p u rsu an t to  A la sk a  R . C iv . P . 4 5 (d ) ,  th e union  co u ld  h a v e  lodged  

an  o b je ctio n  to  the e x te n t o f  th e  s ta te ’ s su b p oen a. H ad  an  o b jectio n  b een  lod ged , th e  state  

co u ld  h av e  w o rk ed  w ith  the union to  n a rro w  its req u ests and av o id  a re a s  o f  co n ce rn  to  the  

union. I f  th e sta te  th o u g h t th e  u n ion  w a s  n o t p ro v id in g  all th e  d o cu m en ts it co u ld , the  

state  co u ld  h a v e  so u g h t red ress  in su p erior co u rt.25

I I . T h e  U n io n  F i le  Is  N o t  S u b je c t  T o  A n  E x is t in g  P r iv i le g e  O r  J o i n t  P riv ile g e

U n io n  rep resen tatio n  d u rin g  th e  g rie v a n ce  p ro ce ss  d o es n o t form  an  

a tto m e y -c lie n t relation sh ip  b etw een  th e u n ion  rep resen ta tiv e  and th e m em b er. A tto m e y -  

clie n t p riv ile g e  in  A la sk a  is g o v ern ed  b y E v id e n c e  R u le  5 0 3 ,  w h ich  app lies to  

co m m u n ica tio n s  b etw een  a  clien t and a “ law y er o r  th e  la w y e r’ s re p resen ta tiv e .” 

C o u rts  ro u tin e ly  refu se  to  ex ten d  th e a tto m e y -c lie n t p riv ileg e  to  u n ion  rep resen tation

like e m p lo y e e s  alik e  and a c t  in a  m an n er th at a  reaso n ab le  p erso n  w o u ld  reg a rd  as fair. 
M itch ell v. T eck  C o m in co  A laska, In c., 1 9 3  P .3 d  7 5 1 ,  7 6 0  (A la sk a  2 0 0 8 ) .  T h u s, on e  
question  fo r  trial is w h eth er th e  state  treated  M r. P e terso n  fairly  during th e g rie v a n ce  
p ro ce ss . M r. P e te rs o n ’ s u n ion  file co u ld  lead  to  th e  d isco v e ry  th at so m e o f  
M r. P e te rs o n ’ s e xp lan atio n s fo r his failu re  to  rep o rt felon ies su rfa ce d  on ly  during the  
g rie v a n ce  p ro c e s s  and n o t b e fo re . [E x c .  0 9 4 - 0 9 7 ]  M o re o v e r, i f  M r. P e te rso n  m ad e false  
o r m isle a d in g  s ta tem en ts  to  his u nion , th e  file cou ld  estab lish  th at M r. P e te rso n  is n ot a  
cred ib le  w itn ess  w h ich  is a lw ay s at issu e in  a  tria l. [Id .] I f  th ere  a re  o th er g rie v a n ce s  in 
th e  file in v o lv in g  M r. P eterso n , th ey  w o u ld  tend to  sh ow  bias o f  p oten tial w itn esses. 
[Id .] T h e  S ta te ’ s req u est is m erely  in tended to  flush ou t and d ev elo p  th ese  factu al issues  
fo r tria l. [Id .]

S e e  M cC o y  v. Southw est A irlin es, 2 1 1  F .R .D . 3 8 1 ,  3 8 4 - 3 8 5  (C . D ist. 
C a l. 2 0 0 2 ) (w h e r e  a  n o n -p arty  w itn ess o b je cts  to  th e sco p e  o f  d isco v e ry , th e  n on p arty  can  
p rev en t d isc lo su re  b y  o b jectio n  and th e p arty  seek in g  d isco v e ry  m u st th en  ob tain  an o rd er  
fro m  the c o u rt  d ire ctin g  co m p lia n ce ).
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b e ca u se  th e re latio n sh ip  b etw een  a  union and its m em b ers is n o t th at o f  a  law y er and a  

c lie n t.26

T h e  union rep resen ts  sev era l in terests du rin g th e g rie v a n ce  p ro c e s s , n o t ju st  

the in terest o f  th e  m e m b e r b rin gin g  th e  g rie v a n ce . O n ce  an e m p lo y ee  b arg ain in g  unit 

d esig n ates  a  u nion , th e  m e m b e rs  o f  th at b arg ain in g  unit a g re e  th at the union is the  

e x c lu s iv e  rep re se n ta tiv e  o f  all the unit m e m b e rs .27 T h e  union a d v o ca te s  for the  

in dividual m e m b e r du rin g th e  g rie v a n ce  p ro ce ss  and is o b lig ated  to  d o  s o .28 B u t at tim es, 

th e  un ion  m u st sa c rif ic e  th e  in terests o f  individual e m p lo y e e s  fo r th e  sak e o f  th e  larg er  

b arg ain in g  co lle c tiv e  in a  u n ion ized  w o rk fo rc e .29 T h e  b etterm en t o f  th e  en tire  unit is at 

stak e  in e a ch  and e v e ry  g rie v a n c e ,30 in clu d in g  M r. P e te rso n ’s g rie v a n ce . 

T h e u n ion  m ain tain s co n sid e ra b le  d iscre tio n  o v e r  g rie v a n ce  m a tte rs .31 T h e u n io n ’s duty

S e e  W alker v. H u ie , 1 4 2  F .R .D . 4 9 7  (D . U ta h  1 9 9 2 )  (refu sin g  to  ap p ly  a tto m e y -  
clie n t p riv ile g e  to  union  rep resen tativ e  b e ca u se  h e  w a s  n o t an  a tto rn ey ). 
R aw lings  v. P o lice  D ep 't o f  J e r s e y  City, 6 2 7  A .2 d  6 0 2 ,  6 0 9  (N .J . 1 9 9 2 )  (sa m e ).

27 A S  2 3 . 4 0 . 1 1 0 (a ) (5 ) .

28 K o llo d g e  v. State, 7 5 7  P .2 d  1 0 2 8 , 1 0 3 4  (A la sk a  1 9 8 8 ) .

G a rcia  v. Z enith  E lectro n ics  C o rp ., 5 8  F .3 d  1 1 7 1 , 1 1 7 5 - 1 1 7 6  (7 th . C ir . 1 9 9 5 )
citin g  N L R B  v. A llis-C h a lm ers M fg. C o ., 3 8 8  U .S . 1 7 5 , 1 8 0  ( 1 9 6 7 ) .

R ep u b lic S teel C o rp . v. M addox, 3 7 9  U .S . 6 5 0 ,  6 5 3  ( 1 9 6 5 ) ;  P eterso n  v. K en n ed y , 
7 7 1  F .2 d  1 2 4 4 , 1 2 5 8  ( 9 th C ir . 1 9 8 5 ) ;  V aca  v. S ip es, 3 8 6  U .S . 1 7 1 , 1 8 2  ( 1 9 6 7 ) .

31 G a rcia  v. Z enith  E lectro n ics  C o rp ., 5 8  F .3 d  1 1 7 1 , 1 1 7 5  (7 th . C ir. 1 9 9 5 )  citin g
S ey m o u r  v. O lin C o rp ., 6 6 6  F .2 d  2 0 2 ,  2 0 8  (5 th . C ir . 1 9 8 2 ) .  S e e  T ed esco  v. C ity o f  
S tam ford , 6 1 0  A .2 d  5 7 4 ,  5 8 2 - 8 3  (C o n n ., 1 9 9 2 )  citin g  W inston v. U nited  States P ostal 
S e rv ice , 5 8 5  F .2 d  1 9 8 , 2 0 8  (7 th  C ir. 1 9 7 8 )  (T h e  union has a  duty to  d isco u n ten an ce  
d isru p tiv e  an d  friv o lo u s c la im s ).
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to  th e  m em b ersh ip  is  c r itic a l w hen it d ecid es n o t to  tak e  a  d ispute w ith  m a n a g e m e n t to  

arb itration , w h ich  c a n  b e e x p e n siv e  fo r the u n io n .32 T h is  is n ot an  a tto rn ey  clien t  

re latio n sh ip .

In an  e ffo rt to  b o lste r  his c la im  th at h is un ion  rep resen tativ e  is an  a tto rn ey , 

M r. P e te rso n  d isto rts  th e  s ta te ’ s ro le  in “req u irin g” un ion  g rie v a n ce  p ro ce e d in g s . 

M r. P e te rso n  arg u es th at “ th e S ta te  req u ires th e  e m p lo y e e  p u rsu e a  m an d ato ry  g rie v a n ce  

p ro ce ss  b e fo re  he ca n  file  su it.” [P et. B r . 2 ]  H e  g o e s  o n  to  argu e “th e S ta te  h as e x p licitly  

and e m p h a tica lly  d e cre e d  th at a tto rn ey s m a y  n o t rep resen t em p lo y e e s  in  

M r. P e te rs o n ’ s situ atio n , but o n ly  union o ffic ia ls  m a y  d o  s o .”  [P e t. B r . 7 , 4 ,  9 ]  

T h e  state  em p lo y e r is n o t fo rcin g  M r. P e te rso n  into the g rie v a n ce  p ro ce ss . 

T h e  A la sk a  L e g is la tu re  req u ires  state  a g e n cie s  to  e n te r in to  c o lle c tiv e  b arg ain in g  

ag reem en ts  p ro v id in g  g rie v a n ce  p ro ce d u re s .33 T h e  sta te  is req uired  to  re c o g n iz e  the  

u n ion  as  th e  m e m b e r’ s e x c lu s iv e  rep resen tativ e  at all tim e s , an d  w o rk  e x c lu s iv e ly  w ith  

the u n ion  during th e  g rie v a n c e  p ro c e s s .34

S e e  K o llo d g e  v. S tate, 7 5 7  P .2 d  1 0 2 8 , 1 0 3 6  (A la sk a  1 9 8 8 )  (th e  un ion  did not 
b reach  its duty to  fa irly  rep resen t the m em b e r w h en  it d ecid ed  n o t to  arb itrate , g iv en  that 
afte r ca re fu l re v ie w , th e  u n ion  felt it did n o t h av e  a  stro n g  ch a n ce  o f  p rev ailin g  at 
arb itratio n ).

A S  2 3 .4 0 .2 4 0 ;  A S  2 3 .4 0 .1 1 0 ( a ) ( 5 ) ;  B a rn ica  v. K en a i P en in su la  B o ro u g h  S ch o o l 
D ist., 4 6  P .3 d  9 7 4 ,  9 7 7  (A la sk a  2 0 0 2 )(p lu ra lity ) .

Id . S e e  a lso  A S  2 3 .4 0 .2 1 0 ( a ) .  T h e  leg isla tu re  d eterm in ed  th at th ese  ru les b est 
s e rv e  th e S ta te  o f  A la s k a  b y  en g en d erin g  h arm o n io u s and co o p e ra tiv e  re la tio n s betw een  
s ta te  e m p lo y e rs  an d  its em p lo y e e s .
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M r. M e rtz ’ s a ss is ta n ce  o f  M r. P eterso n  du rin g th e g rie v a n ce  p ro ce ss  d oes  

n ot c re a te  a  jo in t  p riv ile g e  b etw een  th e union and M r. M e rtz  e ith er. [T r. 0 2 0 - 0 2 1 ]  

T h e  p re se n ce  o f  u n ion  re p resen ta tiv es  at m eetin g s b etw een  a tto rn e y s  and clien ts  d estroys  

the a tto m e y -c lie n t p riv ile g e .35 L a b o r  law  d isfav o rs  th e  in v o lv e m e n t o f  p riv ate ly  retain ed  

co u n sel in th e g rie v a n c e  p ro c e s s  b e ca u se  it b yp asses th e union and u n d erm in es the  

stren gth  o f  th e  u n io n ’ s e x c lu s iv e  rep re se n ta tio n .36 F u rth e rm o re , th e u n ion  is n ot 

M r. M e rtz ’ s  a g e n t.37 T h u s, co m m u n ica tio n s  M r. M e rtz  had  w ith  the union a re  n o t su b ject  

to  a  p riv ileg e .

I I I .  T h e  C o u r t  H a s  L im ite d  A u th o r i ty  O u ts id e  O f  R u le m a k in g  T o  C r e a t e  N ew  
P riv ile g e s

B e c a u s e  M r. P e te rso n ’ s union  file is n ot p ro te cte d  b y  th e  a tto m e y -c lie n t  

p riv ile g e , o n ly  a  n e w ly  c re a te d  union testim o n ial p riv ileg e  w o u ld  p rev en t its d isclo su re  in 

d isco v e ry .38 N o  A la sk a  c o u rt h as re co g n iz e d  su ch  a  p riv ile g e , and n o  o th er ju risd ictio n

A tw ood v. B u rlin gto n  Indus. Equity, In c ., 9 0 8  F . Supp. 3 1 9 ,  3 2 3  (M .D .N .C . 1 9 9 5 ) .

C a stelli v. D o u g la s A ircra ft C o ., 7 5 2  F .2 d  1 4 8 0 , 1 4 8 4  (9 th  C ir. 1 9 8 5 )  citin g  
M a lo n e  v. U nited  States P o sta l S erv ice , 5 2 6  F .2 d  1 0 9 9  (6 th  C ir. 1 9 7 5 ) ;  Jo h n so n  v. U nited  
S teelw o rk ers o f  A m ., 8 4 3  F . Supp. 9 4 4 ,  9 4 7  (M .D . P a . 1 9 9 4 ) .  S e e  M cL ea n  H o sp ., 2 6 4  
N .L .R .B . 4 5 9 ,  4 7 2  ( 1 9 8 2 )  (R e p resen ta tio n  by p riv ate  co u n se l is n ot tan tam o u n t to  union
rep resen tatio n  an d  it is n o t co n sid ered  a  sh ared  a c tiv ity  o f  th e  un ion  and th e atto rn ey  
w h en  th ey  co m m u n ica te ).

C f  A m erica n  N at. W aterm attress C o rp . v. M a n ville, 6 4 2  P .2 d  1 3 3 0 , 1 3 3 3 - 1 3 3 4  
(A la s k a  1 9 8 2 )  (s ta te m e n t o f  fa c ts  g iv en  b y a p ro sp e ctiv e  c lien t to  an  a tto rn ey 's  agen t is 
p ro te cte d  b y  th e a tto m e y -c lie n t p riv ile g e . T h e  union  is n o t an  ag en t o f  

M r. P e te rs o n ’ s p riv a te  co u n se l).

38 Noftfke v. Perez, 178 P.3d 1141, 1150 (Alaska, 2008).
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has c re a te d  su ch  an  e x te n siv e  p riv ile g e  in c iv il c o u rts .39 T h is C o u rt sh ould  d eclin e  to  

c re a te  a  u n ion  testim o n ial p riv ile g e  g iv en  its d ecisio n  to  co d ify  the law  o f  p riv ileg es  in 

A la sk a  an d  to  stop  c re a tin g  n ew  c o m m o n -la w  p riv ile g e s , co u p led  w ith  th e stro n g  p u b lic  

p o licy  re a so n s  ag ain st su ch  a  n ew  p riv ileg e .

A . T h e  C o u r t  h a s  a l r e a d y  d e c id e d  n o t to  a d o p t  n e w  p riv ile g e s  a s  a  m a t t e r  
o f  c o m m o n  la w

T h is C o u rt d ecid ed  in 1 9 7 9  to  lim it the cre a tio n  o f  n ew  co m m o n -la w  

e v id en tiary  p riv ile g e s  by co d ify in g  the law  o f  p riv ile g e s .40 T h e C o u rt h ired  

P ro fe sso r  S tep h en  S altzb u rg  o f  th e  U n iv ersity  o f  V irg in ia  S ch o o l o f  L a w  to  w o rk  w ith  

lo ca l p ra ctitio n e rs  to  co d ify  A la s k a ’ s p riv ile g e s .41 T h is C o u rt h as n o t ad op ted  a  co m m o n -  

law  p riv ile g e  s in ce  th is p ro je c t.42 U n d er A la sk a  law , th e  C o u rt th rou gh  its ru lem ak in g

N e w  Y o r k  co u rts  h a v e  arg u ab ly  ad op ted  th e u n ion  testim o n ial p riv ileg e  in lim ited  
c ircu m sta n ce s  during m a n a g e m e n t in vestig atio n s into e m p lo y e e  w ro n g d o in g . S e e lig  v. 
S h ep a rd  1 5 2  M is c .2 d  6 9 9 ,  6 9 9 - 7 0 0  (N .Y . Sup. C t. 1 9 9 1 ) ;  C ity o f  N ew b u rgh  v. N ew m an , 
7 0  A .D .2 d  3 6 2 ,  3 6 5 - 6 6  (3 d  D ep t. 1 9 7 9 )  (n e ith er ca se  in v o lv ed  c iv il litig atio n ).

40 In th e  1 9 7 0 ’ s, th ere  w a s  n ation w id e d eb ate  w h eth er to  ca p  th e  n u m b er o f  
p riv ile g e s  in sta te  and fed eral co u rts , o r  w h eth er to  a llo w  in dividual co u rts  to  fash ion  
co m m o n  law  p riv ile g e s . C o n g re ss , fo r in stan ce , en acted  F e d e ra l R u le  o f  E v id e n ce  5 0 1 ,  a 
ru le  th at le a v e s  the re co g n itio n  o f  testim o n ial p riv ileg es in th e  hands o f  the co u rts  to  be  
d ev elo p ed  as  p a rt o f  co m m o n  law . S y m p o siu m , G iving C odification  A S eco n d  C h a n ce  -  
T estim onial P riv ileg es  A n d  the F e d e r a l R u les o f  E v id en ce , 53  H astin g s  L .J .  7 6 9 ,  7 7 0 ;  7 9 0  
( 2 0 0 2 ) .

V a rio u s b a ck  up d o cu m e n ts  to  S C O  3 6 4  are  illu strative  o f  th is p ro ce ss , and are  
attach ed  as A p p e n d ix  1.

T h e  last c o m m o n -la w  p riv ile g e  w as ad op ted  in A llred  v. S tate , 5 5 4  P .2 d  4 1 1  
(A la s k a  1 9 7 6 )  and it w a s  th e p sy ch o th erap ist-p atien t p riv ile g e . S e e  B .H . v. S tate , 
1 9 9 5  W L  1 7 2 2 0 3 4 1  (A la sk a  A p p . 1 9 9 5 )  (unpublished  o p in io n ) (d e clin in g  to  ad opt th e  
p a ren t-ch ild  p riv ile g e  n o tin g  th at n ew  p riv ileg es should  b e ad op ted  b y ch a n g e s  to  co u rt  
ru les).
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fu n ction  o r  th e L e g is la tu re  th rou gh  statu te  b alan ces th e  p o licy  b en efits o f  cre a tin g  a  new  

testim o n ial p riv ile g e  ag ain st th e th reat th at th e  n ew  p riv ileg e  w ill shield to o  m u ch  

e v id e n ce  fro m  th e trie r  o f  fa c t .43 T h e  C o u rt w ill o cca s io n a lly  re co g n iz e  m o re  lim ited  

p riv ileg es  but o n ly  i f  th at re co g n itio n  is req u ired  b y  a  co n stitu tion al p ro v isio n  like the  

e x e cu tiv e  p riv ile g e  d o ctrin e .44

B . T h e  P u b lic  a n d  th e  L e g is la tu r e  m u s t  b a la n c e  p u b lic  p o lic y  w h e n  
d e c id in g  th e  m e r i ts  o f  th is  p r iv ile g e

F irs t , n ew  testim on ial p riv ileg es are  d isfav o red  b e ca u se  th e y  suppress  

e v id e n ce  an d  co m p ro m ise  th e  se a rch  fo r tru th .45 T h is  is w h y  the U .S . S u p rem e C o u rt has  

rep eated ly  ru led  a g a in st th e  reco g n itio n  o f  n ew  p riv ileg es  b eyon d  th o se  a lread y  ex istin g  

in  co m m o n  la w .46

B e y o n d  th is, th e  leg isla tu re  and the p u b lic  m u st b a la n ce  v a rio u s in terests  

w h en  d e cid in g  th e m erits  o f  a  n ew  p riv ileg e . P riv ile g e s  c re a te  zo n es  o f  sile n ce  w h ich  are  

d isfa v o re d .47 A n d  th ese  zo n es  o f  silen ce  ca n  h av e  im p ortan t un in ten d ed  co n se q u e n ce  to

S y m p o siu m , G iv in g C o dification  A S eco n d  C h a n ce -  T estim onial P riv ileg es  A n d  
the F e d e ra l R u les o f  E v id en ce , 5 3  H astin g s L .J .  7 6 9 ,  7 9 7  ( 2 0 0 2 ) .  T h e  C o u rt sh ou ld  n ot 
co n sid e r th e  p riv ile g e  u n d er co m m o n  law  p rin cip les and instead  a w ait a  p ro p o sal under 
its ru lem ak in g  fu n ctio n  w h ich  allo w s fo r p u b lic co m m e n t under  
A d m in istra tiv e  R u le  4 4 ( e ) .

44 D o e v. S u p erio r C o u rt, 7 2 1  P .2 d  6 1 7 ,  6 2 2 - 6 2 3  (A la sk a  1 9 8 6 ) ;  C apital In form ation  
G ro u p  v. S tate, 9 2 3  P .2 d  2 9 ,  3 5 - 3 6  (A la sk a  1 9 9 6 ) .

45 S w p r a n o t e l 8 .

46 Id .

47 Id .
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ou r so c ie ty . F o r  in sta n ce , an ti-d iscrim in atio n  law s p roh ib it d iscrim in atio n  on th e  basis o f  

s e x , m arital statu s, ch a n g e s  in m arita l sta tu s , p reg n an cy , p aren th o o d , a g e , ra c e , d isab ility , 

c o lo r , o r  n atio n al o rig in .48 T h e  legislatu re  e x p re ss ly  applied th is p roh ib ition  to  unions b y  

m ak in g  it u n law fu l fo r u n ions to  aid an d  ab et in su ch  d iscrim in atio n .49 I f  the C o u rt  

estab lish es a  u n ion  testim o n ial p riv ile g e , th e  u n ion  w ou ld  h av e  to  a id  an d  ab et a  

m e m b e r’s d iscrim in a to ry  co n d u ct b y  k eep in g  it se cre t unless the e m p lo y e e  sign s a  

w a iv e r .50 T h is  w o u ld  u n d erm in e A la s k a ’s an ti-d iscrim in atio n  la w s.51

A  u n ion  testim o n ial p riv ile g e  w o u ld  a lso  un d erm in e th e s ig n ifica n ce  o f  the  

g rie v a n ce  p ro c e s s , arb itratio n  o f  lab or d isp u tes, and th e p rin cip le  o f  se lf-g o v ern in g . 

G rie v a n ce  p ro ce d u re s  in c o lle c tiv e  b arg ain in g  ag reem en ts  b etw een  u n ion s and  

m a n a g e m e n t a re  m an d ato ry  in th e sen se  th at th e y  p reclu d e  the u se  o f  o th er ju d icia l  

rem ed ies52 so  th at th e  lab o r disputes ca n  be handled  internally . A n d  w h en  g rie v a n ce

48 A S  1 8 .8 0 .2 2 0 .

49 A S  1 8 .8 0 .2 6 0 .

In A m . A irlin es In c. v. S u p erio r C o u rt , a  p la in tiff  a lleg ed  th at h is union  
rep resen ta tiv e  h ad  in fo rm atio n  that w o u ld  su p p ort his c la im s o f  ra c ia l d iscrim in atio n . 
A t d ep o sitio n , th e  un ion  rep resen ta tiv e  refu sed  to  an sw er q u estion s re le v a n t to  
d iscrim in atio n  h e  h ad  w itn essed  on th e b asis  th at his d iscu ssio n s w ith  o th e r e m p lo y ees  
ab o u t d e ro g a to ry  re m a rk s  w ere  p ro te cte d  by a  union rep resen ta tiv e-u n io n  m em b er  
ev id en tiary  p riv ile g e . T h e  co u rt denied th e  p riv ile g e  n otin g  th at su ch  a p riv ile g e  cou ld  
se v e re ly  c o m p ro m is e  in v estig atio n s in to  c la im s o f  h arassm en t, d iscrim in atio n , and  
unlaw ful co n d u ct. A m . A irlin es In c ., v. S u p erio r C o u rt , 1 1 4  C a l.A p p .4 th, 8 8 1 ,  8 9 0  (C al  
A p p . 4 th  2 0 0 4 ) .

51 Id .

B a rn ica  v. K en a i P en in su la  B o ro u g h  S ch o o l D ist., 4 6  P .3 d  9 7 4 ,  9 7 7
(A la sk a  2 0 0 2 )(p lu ra li ty ) .
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p ro ced u res  h a v e  arb itra tio n  as  a  final step , th at sy stem  p ro m o tes  h arm on iou s and  

co o p e ra tiv e  g o v e rn m e n t e m p lo y e r-e m p lo y e e  re la tio n s .53 T h e g rie v a n ce  p ro ce ss  

e n co u ra g e s  th e  early  re so lu tio n  o f  disputes by d iscu ssio n  and co n cilia tio n  b efo re  disputes  

e sca la te  to  u n m an ag eab le  p ro p o rtio n s .54 F o r  th ese  re a so n s, co u rts  ty p ica lly  g iv e  p rim a cy  

to  co n tra ctu a l g rie v a n ce /a rb itra tio n  c la u s e s .55 M r. P e te rso n  p rev en ts  th e  union and the  

state  from  w eig h in g  th e  m erits  o f  his g rie v a n ce  by n o t e xh au stin g  his ad m in istrative  

re m e d ie s , and he sh ou ld  n o t b e  a llo w e d  to  w ith h old  e v id e n ce  o f  his failu re to  e x h a u st.56

C . C o u r ts  in  o t h e r  ju r is d ic t io n s  h a v e  s o m e tim e s  c r e a te d  p riv ile g e s  b y  
s ta tu to r y  im p lic a tio n  b u t  o n ly  i f  a n  u n d e r ly in g  s ta tu te  t r u ly  m a k e s  n o  
se n se  a b s e n t  a  p riv ile g e

S o m etim es co u rts  re co g n iz e  n ew  p riv ileg es w h en  th eir cre a tio n  is im plied  

in  sta tu te ,57 but th e  A la sk a  L e g is la tu re  has n o t im plied  th e cre a tio n  o f  a  union testim on ial

Id . a t 9 7 8 .

55 Id .

T h e se  p o licy  co n ce rn s  o u tw eig h  th e unfounded co n ce rn s  c ited  b y  M r. P e terso n . 
[P e t. B r . 2 4 - 2 8 ]  F irs t , M r. P e te rso n  is en titled  to  the s ta te ’ s in ternal d o cu m en ts i f  no
p riv ileg e  a tta ch e s . [P et. B r . 2 7 ]  M o re o v e r , co n ce rn s  o v e r  th e  p riv a cy  o f  co lle c tiv e
b arg ain in g  stra te g ie s  a re  u n fou n d ed . [P e t. B r . 2 7 ] .  T h e  union  m a y  p etition  th e A la sk a  
L a b o r  R e la tio n s  A g e n c y  ( A L R A ) , a  q u asi-ju d icial e x e c u tiv e  b ran ch  a g e n cy , fo r red ress i f  
th at w e re  to  o c c u r . A S  2 3 . 4 0 . 1 1 0 ( a ) ( 1 ) ;  1 2 0 - 1 4 0 .  A L R A  co u ld  issu e  a ce a s e  and desist 
letter, th ereb y  p ro h ib itin g  th a t co n d u ct. A laska Com m . C o lleg es  ’ F ed era tio n  o f  T ea ch ers, 
L o ca l N o. 2 4 0 4  v. Univ. O f A laska , 6 6 9  P .2 d  1 2 9 9 , 1 3 0 5  (A la sk a  1 9 8 3 ) . T h e  union  
g rie v a n ce  p ro ce e d in g s  w ill co n tin u e  to  fu n ctio n  ev en  i f  th e  union file is n ot su b ject to  a  
p riv ile g e  in su b seq u en t litigation  ra ised  b y  th e fo rm e r e m p lo y e e . [P e t. B r . 2 8 ]

Welfare Rights Organization v. Crisan, 661 P.2d 1073, 1077 (Cal. 1983).
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p riv ile g e  in an y  statu te . T h e  A la s k a  L e g is la tu re  at tim es cre a te s  civ il co u rt p riv ileg es  and  

w h en  it d o e s  so , its in ten tion  is c ry sta l c le a r .58

M r. P e te rso n  re lies  on W elfare R igh ts O rganization  v. C risa n , a  ca s e  in 

w h ich  a  C alifo rn ia  co u rt re co g n iz e d  a  p riv ileg e  as im p lied  in sta tu te .59 T h e  statute  

p ro v id ed  th at an  ap p lican t fo r  w e lfa re  ben efits co u ld  b e rep resen ted  b y co u n sel o r  by an  

“ au th orized  rep re se n ta tiv e ”  a t an  ad m in istrativ e  h earin g  reg ard in g  th e denial o r  

term in atio n  o f  b en efits .60 In  C risa n , the state  su b p oen aed  th e re co rd s  o f  an au th orized  

rep resen ta tiv e  b e fo re  th e  ad m in istra tiv e  h ea rin g .61 T h e  C alifo rn ia  S u p rem e C o u rt held  

th at th e  su b p oen a req u est w a s  im p ro p er b e ca u se  the sta tu te  c re a tin g  th e righ t to  a  h earin g  

req u ired , b y  im p lica tio n , th at co m m u n ica tio n s  w ith  an  au th orized  rep resen ta tiv e  be  

p riv ileg ed  fo r p u rp o ses o f  th e  h earin g . C risa n  did n o t estab lish  a  co u rt p riv ile g e  for  

su ch  co m m u n ica tio n s , o n ly  a  p riv ile g e  fo r p u rp o ses o f  th e  ad m in istrative  h earin g  cre a te d  

b y  the sta tu te .63 A n d  C risa n  did n o t c re a te  a  n ew  ev id en tiary  p riv ileg e  as a  m atter o f

S ee  A S  0 9 .2 5 .3 0 0  (p u b lic  o ffic ia l o r re p o rte r p riv ileg e  fo r o ffic ia l d u ties); 
A S  2 4 .5 5 .2 6 0  (o m b u d sm a n  and th eir s ta f f  fo r o ffic ia l d u tie s ); A S  0 9 .2 5 .4 0 0  (d o m e stic  

v io le n ce /se x u a l assau lt v ic tim  co m m u n ica tio n s  w ith  co u n selo rs  a re  su b ject to  
a  p riv ile g e ).

W elfare R igh ts O rganization  v. C risa n , 6 6 1  P .2 d  1 0 7 3 , 1 0 7 7  (C a l. 1 9 8 3 ) .

60 Id .

61 Id . a t 1 0 7 4 .

62 6 6 1  P .2 d  1 0 7 3 , 1 0 7 7  (C a l . 1 9 8 3 ) .

A m . A irlin es In c ., v. S u p erio r C o u rt , 1 1 4  C a l .A p p .4 th 8 8 1 ,  8 8 9  (C a l A p p . 4 th 2 0 0 4 ) .  
T h e  C risa n  h old in g  w o u ld  b e  akin  to  cre a tin g  a  testim o n ia l p riv ile g e  fo r M r. P ete rso n  
during th e  g rie v a n ce  p ro c e s s  w ith  the union.
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ju d ic ia l p o lic y ; ra th er, it h eld  th at the legislatu re  im p lied ly  c re a te d  the p riv ile g e  b ecau se  

the statu te  eq u ated  “ au th o rized  re p resen ta tiv e” w ith  “co u n se l.” 64

C o u rts  h a v e  re je c te d  the ex te n sio n  o f  C risa n  to  lab o r relatio n s law s b ecau se  

th o se  law s do n o t eq u ate  u n ion  rep resen tatio n  to  co u n sel. In M cC oy  v. Southw est 

A irlin es, p lain tiffs  in a  civ il w ro n g fu l term in atio n  suit sou g h t the union  testim o n ial  

p riv ileg e , arg u in g  th at a  union  rep resen ta tiv e  is eq u al to  a  lay  a d v o c a te .65 

T h e fed eral c o u rt  c o rre c tly  n o ted  th at it co u ld  n o t p ro v id e  su ch  a  p riv ileg e  in  a  c iv il  

p ro ceed in g  ab sen t a  sp e c ific  statute to  th at e ffe c t, like th e  on e in C risa n .66 T h e  co u rt  

m ad e a  fu n d am en tal d istin ctio n ; w hen a  statute eq u ates lay  a d v o c a c y  to  co u n se l, the  

leg isla tu re  h as c re a te d  an  u n fair trap  i f  it d oes n o t p ro v id e  a  p riv ileg e  b etw een  the  

rep resen ta tiv e  an d  th e  c la im a n t.67 B u t b e ca u se  n o su ch  in d u cem en ts w ere  p re se n t in the  

lab o r re latio n s statu tes in M cC o y  fo r  p u rp oses o f  c iv il litigation , the co u rt did n ot  

re co g n iz e  th e  p riv ile g e .68 S im ilarly , in Am . A irlin es In c. v. S u p erio r C o u rt , th e  co u rt h eld  

th at ev en  i f  a  statu te c re a te s  so m e  form  o f  rep resen tatio n , th e  statute d o es n o t c re a te  an  

evid en tiary  p riv ileg e  in all fo ru m s.69 T h e p riv ile g e  h as to  b e  im plied  in the w o rd s  o f  the

Id.

M cC o y  v. Southw est A irlin es, 2 1 1  F .R .D . 3 8 1 ,  3 8 7  (C . D ist. C a l. 2 0 0 2 ) .  

Id .

Id.

Id .

Am . A irlin es In c ., v. S u p erio r C o u rt, 1 1 4  C a l.A p p .4 th, 8 8 1 ,  8 8 8
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sta tu te .70 In C risan , the statute e x p re ss ly  p ertain ed  to  au th o rized  a d v o ca te s  b e fo re  a  

tribunal u n d er a  n a rro w ly  d raw n leg isla tiv e  ad m in istra tiv e  h earin g  s c h e m e .71 O n the  

o th er h an d , la b o r re la tio n s statu tes on ly  h av e  gen eral d e cla ra tio n s  o f  p u b lic p o licy  that 

e m p lo y e e s  h a v e  th e freed o m  to  d esig n ate  rep resen ta tiv es “to  n eg o tia te  the term s and  

co n d itio n s”  o f  em p lo y m e n t.72 T h a t g e n e ra l lan g u ag e , th e  co u rt re a so n e d , d oes n o t cre a te  

an y  s p e c if ic  p ro ce e d in g s o r  h earin g s fro m  w h ich  it ca n  b e  in ferred  th e e x is te n ce  o f  an all 

e n co m p a ssin g  p riv ile g e .73

T h is  C o u rt sh ould  a lso  d eclin e  to  c re a te  a  u n ion  testim o n ial p riv ileg e  based  

on  th e  rea so n in g  in C risa n , b e ca u se  n o  A la sk a  statu te eq u ates  union rep resen ta tiv es w ith  

co u n sel.

70

71

72

73

(C a l A p p . 4 th 2 0 0 4 ) .  
Id .

Id .

Id.

Id . a t 8 9 0 .  T h e  am icu s a d v a n ce s  a  sim ila r arg u m en t; th at b e ca u se  union  m em b ers  
m u st be free  to  e n g a g e  in union a ctiv itie s  u n der A S  2 3 .4 0 .1 1 0 ( a ) ( 1 )  and b ecau se  the  
A la s k a  L a b o r  R e la tio n s  A g e n c y  (A L R A )  h as the au th o rity  to  cu rtail u n fair lab or 
p ra c tice s , th is C o u rt m a y  c re a te  a  u n ion  testim o n ial p riv ileg e . [A m . B r . 2 - 3 ]  U n lik e in 
C risa n , P E R A  d o e s  n o t estab lish  a  sta tu to ry  p riv ileg e , b e ca u se  it say s n oth in g about lay  
a d v o c a c y  o r  c iv il co u rt p riv ileg es. A S  2 3 .4 0 .0 7 0 - 2 6 0 .  T h is  C o u rt in terp rets P E R A  under 
its  p lain  m ean in g  and can n o t s tre tch  its p ro v isio n s to  in clu d e th e union testim on ial 
p riv ileg e . Univ. o f  A laska C la ssified  E m p lo y ees A sso c, et. al. v. U niv. o f  A laska, 9 8 8  P .2 d  
1 0 5 , 1 0 8  (A la s k a  1 9 9 9 ) .  M o re o v e r , th e  am icu s arg u m en ts w ere  not m ad e by  
M r. P e te rso n  to  the trial co u rt and h av e  b een  w aiv ed . M illette v. M illette, 1 7 7  P .3 d  
2 5 8 ,  2 6 7  (A la s k a  2 0 0 8 )  ( “ It is w ell estab lish ed  th at issu es a re  w a iv e d  fo r p u rp oses o f  
ap p eal i f  n o t ad eq u ately  ra ised  [in  th e  trial c o u rt] .” ).
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I V . O t h e r  J u r is d ic t io n s  H a v e  D e clin e d  T o  A d o p t  T h e  U n io n  T e s tim o n ia l  P r iv ile g e

C o u rts  so m e tim e s find th at co m m u n ica tio n s  b etw een  a  un ion  and its 

m e m b e rs  a re  co n fid en tia l w ith in  foru m s d ev o ted  e x c lu s iv e ly  to  the resolu tion  o f  lab or- 

m a n a g e m e n t d isp u tes.74 H o w e v e r, o n ce  the union  co n clu d e s  its rep resen tatio n  and the  

m e m b e r e ith er p u rsu es c iv il litig atio n  o r  is su m m o n ed  to  a  crim in al co u rt p ro ceed in g , 

co u rts  find th a t th e  m e m b e r ca n n o t w ith h old  e v id e n ce  o n  th e b asis o f  a  union  testim o n ial  

p riv ile g e .75

T h e  c a se s  M r. P e te rso n  c ite s  re c o g n iz e  a p riv ile g e  on ly  w h ile th e  un ion  is 

a c tiv e ly  rep resen tin g  the m e m b e r in a foru m  d e v o te d  to  th e  reso lu tio n  o f  lab or- 

m a n a g e m e n t dispute. [P et. B r . 1 1 -1 9 ]  F o r  in stan ce , in C o o k  P aint &  V arnish C om pany, a  

p riv a te  e m p lo y e r so u g h t d etails o f  th e  u n ion  s te w a rd ’ s co n v e rsa tio n s  w ith  v ario u s  

e m p lo y e e s  sh ortly  b efo re  th e e m p lo y e e ’s g rie v a n ce  w e n t to  a rb itra tio n .76 U n lik e  in 

C o ok  P a in t &  V arnish , in th is ca se  th e  sta te  on ly  su b p oen aed  th e union file  a fte r the

S e e  M ich a e l M o b e rly , E x ten d in g  A Q u a lified  E v id en tia ry  P riv ileg e  To 
C o n fid en tia l C om m unications B etw een  E m p lo y ees A n d  T h eir U nion R ep resen ta tiv es, 
5 N e v . L .J .  5 0 8 ,  5 6 8 - 5 6 9  ( 2 0 0 4 - 2 0 0 5 ) .

S e e  e .g . P atterso n  v. H ea rtla n d  In du stria l P a rtn ers , L L P , 2 2 5  F .R .D . 2 0 4 ,  2 0 7  
(N .D . O h io  2 0 0 4 ) (r e je c t in g  th e assertio n  o f  an “N L R A  un ion  p riv ile g e ” during pretrial 
c iv il d is c o v e ry ) ; In  re  G ra n d  Ju ry  S u b p o en a , 9 2 6  A .2 d  2 8 0 ,  2 8 4  (N .H . 2 0 0 7 ) ( r c je c t in g  a  
u n ion  p riv ile g e  arg u m en t d u rin g  a  g ran d  ju ry  p ro c e e d in g ); In  R e G ra n d  Ju ry  S ubp o en as  
D a ted  Ja n u a ry  2 0 , 1 9 9 8 , 9 9 5  F .  Supp. 3 3 2 ,  3 3 4  (E .D .N .Y . 1 9 9 8 )  (d e clin in g  to  c re a te  a 
n ew  co m m o n  law  u n ion  testim o n ial p riv ile g e  u n d er F e d e ra l R u le  o f  E v id e n c e  5 0 1 ) ;  
A m erica n  A irlin es In c ., v. S u p erio r C ourt, 1 1 4  C a l.A p p .4 th 8 8 1 ,  8 8 9  (C a l A p p . 4 th  2 0 0 4 )  

(re je c tin g  th e  un ion  testim o n ial p riv ile g e ); M cC o y  v. Southw est A irlin es, 2 1 1  F .R .D . 3 8 1 ,  
3 8 7  (C . D ist. C a l. 2 0 0 2 )  (s a m e ).

76 C o ok  P aint a n d  V arnish  C om pany, 2 5 8  N .L .R .B . 1 2 3 0 , 1 2 3 1 -3 2  ( 1 9 8 1 ) .
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union refu sed  to  ta k e  th e  g rie v a n ce  to  arb itration  and afte r  M r. P e te rso n  filed his law suit. 

S im ilarly , th e  o th e r c a s e s  M r. P ete rso n  c ite s  in v o lv e  a  req u e st fo r in fo rm atio n  w h ile  the  

u n ion  still rep resen ted  th e m em b e r e ith er in a  foru m  d ev o ted  to  th e  reso lu tio n  o f  lab or- 

m a n a g e m e n t d isp u tes o r  p u rsu an t to  a  m an a g e m e n t in v estig a tio n .77

B e c a u s e  th e S tate  did n o t req u est d isco v e ry  from  th e union o r  

M r. P e te rso n  d u rin g  th e g rie v a n ce  p ro ce e d in g s , th e  c a se s  M r. P e te rso n  cite s  d o  n ot 

su p p ort th e  cre a tio n  o f  a  u n ion  testim o n ial p riv ile g e  in th is ca se .

V . D u e  P r o c e s s  C o n c e r n s  D o  N o t R e q u ir e  A  U n io n  T e s tim o n ia l  P r iv ile g e

M r. P e te rso n  arg u es  that due p ro c e s s  req u ires this C o u rt to  c re a te  a  union  

testim o n ial p riv ile g e . [P e t. B r . 2 0 - 2 4 ]  T h is  C o u rt sh ou ld  d eclin e  to  co n sid e r this 

arg u m en t b e ca u se  it w as  in ad eq u ately  ra ised  in th e su p erio r co u rt; due p ro ce ss  w a s  so

U .S. D ep a rtm en t o f  T rea su ry , 3 8  F .L .R .A . 1 3 0 0 , 1 3 0 3  ( 1 9 9 1 )  (e m p lo y e r  sou gh t a  
u n ion  s te w a rd ’s in teractio n s  w ith  the m e m b e r w h ile  th e  un ion  w as still rep resen tin g  the  
e m p lo y e e ); I n t ’l  B hd. O f E lec . W orkers v. P ub. Util. D ist. 1 , D e c . 7 6 5 6 - A , 2 0 0 3  W A  
P E R C  L E X I S  4 6  (W a s h . P u b . E m p lo y m e n t R e la tio n s  C o m m ’n Ju n e 1 1 , 2 0 0 3 )  (e m p lo y e r  
m a d e  th e re q u e st w h ile  a  g rie v a n ce  w a s  o n g o in g ); N .H . T ro o p ers A ss ’n  v. N .H . D ept, o f  
Safety , P E L R B  D e cis io n  N o . 9 4 - 7 4 ,  5 (A u g u st 3 1 , 1 9 9 4 )(a n  e m p lo y e r co m m itte d  an  
u n fair lab or p ra c tic e  by o rd erin g  union re p resen ta tiv es  to  d isc lo se  in form ation  w h ile  the  
th re a t o f  d iscip lin ary  a c tio n  and in v estig atio n  re m a in e d ); C ity o f  N ew b u rgh  v. N ew m an, 
7 0  A .D .2 d  3 6 2 ,  3 6 6  (N .Y .A .D . 1 9 7 9 )  (T h e  q u estion in g  o f  a  union  o fficia l as to  his  
o b serv atio n s  and co m m u n ica tio n s  w ith  a  m e m b e r fa c in g  d iscip lin ary  p ro ce e d in g s  w as  
held to  d eter m e m b e rs  fro m  seek in g  a d v ice , so  th e  p ra c tic e  w a s  b an n ed ); S ee lig  v. 
S h ep a rd , 1 5 2  M is c .2 d  7 0 3  (N .Y . Sup. C t. 1 9 9 1 )  (a  N e w  Y o rk  trial co u rt m od ified  an  
ad m in istra tiv e  su b p o en a w h e re  th e state  e m p lo y e r had  y e t to  tak e an y  actio n  ag ain st a  

un ion  m e m b e r). 111. E d u c . L a b o r R el. B d. v. H o m er Cm ty. C onsol. Sch . D ist., N o. 2 08 , 
5 4 7  N .E .2 d  1 8 2 , 1 8 3 - 8 4 ;  1 8 6  (Illin ois 1 9 8 9 )(T h e  co u rt, th rou gh  a  co m b in atio n  o f  statute  
and c o m m o n  law , ru led  th at c o lle c tiv e  b arg ain in g  stra teg y  n o tes  w ere  su b ject to  a  
p riv ileg e  in a  h e arin g  b e fo re  T h e  Illinois E d u ca tio n a l R ela tio n s  B o a rd ).
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u n d er-b riefed  th at Ju d g e  P alle n b e rg  did n o t e v e n  ad d ress th e  arg u m en t in his ru lin g .78 

B u t e v e n  i f  th is C o u rt d oes co n sid er th e  arg u m en t, it fails b e ca u se  th ere  is n o  th reat to  

M r. P e te rs o n ’ s d u e p ro ce ss  rig h ts  as h e  is b ein g affo rd ed  a  fa ir trial on  his c la im s in 

su p erio r co u rt.

T h e  C o u rt em p lo y s  the th ree -p art b alan cin g  test fro m  M atthew s v. E ld rid g e  

fo r  d eterm in in g  due p ro c e s s  req u irem en ts .79 F irs t , th e  co u rt co n sid ers  th e  p riv ate  in terest 

th at w ill b e  a ffe c te d  b y th e  o fficia l a c tio n ; se co n d , the risk  o f  an  erro n eo u s d ep rivation  o f  

su ch  in terest th ro u g h  th e  p ro ce d u re s  u sed , and th e p ro b ab le  v a lu e , i f  an y , o f  ad d ition al or  

substitute p ro ce d u ra l sa fe g u a rd s ; and finally , th e  G o v e rn m e n t’ s in terest, in clu d in g the  

fu n ction  in v o lv ed  and th e fisca l and ad m in istra tiv e  bu rd en s th at th e  additional o r  

su b stitute  p ro ce d u ra l req u irem en t w o u ld  e n ta il.80

T h e  risk  o f  e rro n eo u s d ep rivation  o f  M r. P e te rso n ’s em p lo y m e n t in terest i f  

the p riv ile g e  is n o t re co g n iz e d  is lo w .81 U n d er the cu rren t p ro ce d u re s , M r. P e te rso n  has  

b een  affo rd ed  th ree  im p ortan t op p ortu n ities to  be h e ard ; all o f  w h ich  p ro v id e  ch e ck s

78 M illette  v. M illette , 1 7 7  P .3 d  2 5 8 ,  2 6 7  (A la s k a  2 0 0 8 )  ( “ It is w ell estab lish ed  that 
issu es a re  w a iv e d  fo r p u rp o ses o f  ap p eal i f  n o t ad eq u ately  ra ise d  [in  th e  trial c o u rt] .” ). 
State v. P u b lic  S a fety  E m p lo y ees A ss'n  —  P .3 d  — , 2 0 1 1  W L  3 2 4 1 8 6 6  (A la sk a  2 0 1 1 )  
citin g  B a rn ett  v. B a rn ett , 2 3 8  P .3 d  5 9 4 , 5 9 8  (A la sk a  2 0 1 0 ) .

B ig ley  v. A laska P sy ch ia tric Institute , 2 0 8  P .3 d  1 6 8 , 181 (A la sk a  2 0 0 9 ) ;  M athew s 
v. E ld rid g e , 4 2 4  U .S . 3 1 9 ,  3 3 5  ( 1 9 7 6 ) .

80 Id .

M r. P e te rso n  d o es n o t h a v e  a  righ t to  s ta te  em p lo y m en t but h e  h as a  su fficien t 
p ro p erty  in terest in his sta te  em p lo y m en t to  ev o k e  due p ro ce ss  co n cern s . 
N ich o ls  v. E c k e rt , 5 0 4  P .2 d  1 3 5 9 , 1 3 6 3  (A la sk a  1 9 7 3 ) .
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a g a in st e rro n eo u s d ep riv atio n . F irs t , the s ta te , th e  u nion , and M r. P e te rso n  held  a  

p reterm in atio n  m eetin g  b efo re  the state  term in ated  his em p lo y m en t. [ E x c .  1 2 5 ]  

A fte r  th at m e e tin g , w h e re  M r. P e te rso n  w a s  affo rd ed  an op portunity  to  b e  h eard  w h y  he 

falsified  th e ap p lica tio n , th e  sta te  d ecid ed  to  te rm in ate  M r. P e te rso n ’ s em p lo y m en t. [Id .] 

T h en , the g rie v a n ce  p ro ce ss  en su ed , fu rth er p ro te ctin g  ag ain st erro n eo u s d ep riv atio n s o f  

M r. P e te rs o n ’ s em p lo y m e n t p ro p erty  in te re sts .82 M r. P eterso n  had an  op p o rtu n ity  to  be 

h eard  and rep resen t h is in terests th rou gh  th e less fo rm al and less e x p e n siv e  g rie v a n ce  

p ro ce ss , w h ich  is h an d led  b y h is u n io n .83 T h ird , A la sk a  law  p la ce s  n o  im p ed im en t on an  

e m p lo y e e ’ s rig h t to  o b tain  d irect re v ie w  o f  th e  e m p lo y e r ’ s d ecisio n  to  te rm in ate  the  

em p lo y ee  ev en  afte r  th e  union  fairly  re fu se s  to  tak e  th e dispute to  arb itration . 

T h u s, M r. P e te rso n  is affo rd ed  o n e  last d u e p ro ce ss  ch e c k  to  m ak e  su re th e  sta te  did not 

v io la te  th e  c o v e n a n t o f  g o o d  faith  and fair d ealin g  in term in atin g  h is em p lo y m en t  

in terest.85

T h e  ad d ition al safeg u ard  M r. P e te rso n  seek s —  an ev id en tiary  p riv ile g e  —  

is n o t req u ired  b y  due p ro ce ss . M r. P eterso n , by filing this law su it, h as put the union

S e e  A rm stro n g  v. M ey ers , 9 6 4  F .2 d  9 4 8  ( 9 th C ir. 1 9 9 2 )  (th re e -ste p  g rie v a n ce  and  
arb itration  p ro ce d u re  p ro v id ed  e m p lo y e e  w ith  due p ro c e s s ).

83 S e e  T ed esco  v. C ity o f  S tam ford , 6 1 0  A .2 d  5 7 4 ,  5 8 2 -8 3  (C o n n ., 1 9 9 2 ) .

84 C a sey  v. C ity o f  F a irb a n k s, 6 7 0  P .2 d  1 1 3 3 , 1 1 3 8  (A la sk a  1 9 8 3 ) .

U n d e r fed eral law , M r. P ete rso n  w o u ld  n e v e r be ab le  to  assert his c o n tra c t  c la im s  
in a  co u rt o f  law  u n less  the union b reach ed  its duty to  fairly  rep resen t h im  du rin g the  

g rie v a n ce  p ro c e s s . A rm stro n g  v. M ey ers, 9 6 4  F .2 d  9 4 8  ( 9 th C ir. 1 9 9 2 )  (th ree-step  
g rie v a n ce  an d  arb itra tio n  p ro ce d u re  p ro v id ed  e m p lo y e e  w ith  due p ro c e s s ) ; Vaca  v. Sipes, 
3 8 6  U .S . 1 7 1 , 191  ( 1 9 6 7 ) .

24



g rie v a n ce  p ro c e s s  sq u arely  at issu e .86 T h e  S ta te  is b ein g  sued fo r  b reach  o f  g o o d  faith  

an d  fa ir  d ealin g . [ E x c .  0 0 1 - 0 0 8 ]  O n e o f  the issu es fo r trial is w h eth er th e  s ta te  b reach ed  

its duty o f  g o o d  faith  and fa ir  d ealin g  d u rin g  the g rie v a n ce  p ro c e s s , and th e u n ion  file  

g o e s  d ire ctly  to  this issu e. [Id.~\ A d d itio n ally , th e  p riv ileg e  sou gh t w o u ld  p ro te c t M r. 

P e te rso n  fro m  h is  fa ilu re  to  e x h a u st h is ad m in istrativ e  rem ed ies . T h e  req u ested  p riv ileg e  

is an  a ttem p t to  ob tain  an  ad v an tag e  b y k eep in g  truth  and e v id en ce  a w a y  fro m  th e  trier o f  

fa c t  w h ich  is  n o t an ap p ro p riate  due p ro c e s s  safeg u ard , e sp e cia lly  a fte r  it is th e  e m p lo y ee  

w h o  in itiates th is ty p e  o f  law su it; n o t th e  sta te .

F in a lly , u n d er the third  p art o f  th e  M atthew s v. E ld rid g e  a n aly sis , th e  C o u rt  

m u st co n sid e r  th e  G o v e rn m e n t’s in terest in n o t c re a tin g  th is p riv ile g e .87 C o n tra c t c la im s  

req u ire  e x h a u stio n  o f  re m e d ie s .88 I f  union  m em b ers c a n  ev ad e  th e final s ta g e s  o f  the  

g rie v a n ce  p ro c e s s , th ereb y  d ep rivin g  the sta te  and the union a  full o p p ortu n ity  to  reso lv e  

a  d ispute, litig atio n  c o s ts  w ill g o  up . C a s e s  th at co u ld  o th erw ise  b e  d isp osed  o f  at 

su m m a ry  ju d g m e n t w ill n eed lessly  turn  in to  ju ry  tria ls  w h ere  th e un ion  m e m b e r’ s v ersio n  

o f  e xh au stio n  w ill re m a in  u n ch allen g ed  to  th e  trie r  o f  fact.

T h e  risk  o f  erro n eo u s d ep rivation  o f  M r. P e te rso n ’ s e m p lo y m e n t in terest 

d o es n o t m e rit th e  crea tio n  o f  a  n ew  testim o n ial p riv ile g e  in th is case .

S u p ra  n o te  2 4 .

B ig ley  v. A laska P sy ch ia tric Institute , 2 0 8  P .3 d  1 6 8 , 181  (A la s k a  2 0 0 9 ) ;  
M athew s v. E ld rid g e , 4 2 4  U .S . 3 1 9 , 3 3 5 ,  ( 1 9 7 6 ) .

G ra n t  v. A n ch o ra g e  P o lice  D ep t., 2 0  P .3 d  5 5 3 ,  5 5 7  n . 1 6  (A la s k a  2 0 0 1 )  
citin g  K n igh t  v. A m . G u a rd  & A lert, In c. 7 1 4  P .2 d  7 8 8 ,  7 9 1 - 9 2  (A la sk a  1 9 8 6 ) .
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T h e  G o v e rn m e n t’ s in terest in u p h old in g th e  san ctity  o f  th e  g rie v a n ce  p ro ce ss  is a  

sub stan tial fa c to r  w eig h in g  ag ain st this n ew  p riv ileg e .

C O N C L U S I O N

T h e  C o u rt should  n o t c re a te  a  n ew  co m m o n -la w  p riv ile g e  in o rd er to  keep  

re lev an t e v id e n ce  a w a y  fro m  th e  S ta te . T h e  C o u rt sh ou ld  a ffirm  th e  d ecisio n  o f  the trial 

co u rt b elo w .

D A T E D  th is c * 1 d ay  o f  S ep tem b er, 2 0 1 1 .

JO H N  J . B U R N S  
A T T O R N E Y  G E ?  E R A L

Jo h n  M . P tacin  

A ssista n t A tto rn e y  G en eral 
A B A  N o .: 0 4 1 2 1 0 6
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M a r c h  6 ,  1 9 7 8

P r o f e s s o r  S t e p h e n  S a l t z b u r g  
A s s o c i a t e  P r o f e s s o r  
U n i v e r s i t y  o f  V i r g i n i a  

S c h o o l  o f  L aw  
C h a r l o t t e s v i l l e ,  V i r g i n i a  2 2 9 0 1

D e a r  P r o f e s s o r  S a l t z b u r g :

E n c l o s e d  p l e a s e  f i n d  a  d r a f t  o f  t h e  p r o p o s e d  A l a s k a  R u l e s  
o f  E v i d e n c e  w i t h  r e v i s i o n s  m a d e  b y  t h e  C o m m i t t e e  o n  R u l e s  o f  
E v i d e n c e  a p p o i n t e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t .  A l s o  e n c l o s e d  
i s  a  l i s t  o f  s p e c i f i c  q u e s t i o n s  a n d  r e q u e s t s  f o r  r e v i s i o n  a n d  
c l a r i f i c a t i o n ,  a s  w e l l  a s  a  c o p y  o f  t h e  c o m m i t t e e ' s  p r e l i m i n ­
a r y  r e v i s i o n  a n d  v a r i o u s  l e t t e r s  s u b m i t t e d  b y  A l a s k a n  a t t o r n e y s  
a n d  o r g a n i z e d  b a r  g r o u p s  c o m m e n t i n g  o n  t h e  p r e l i m i n a r y  r e v i s i o n .

A s  y o u  w i l l  n o t e ,  t h e  r e v i s e d  d r a f t  o f  t h e  c o m m i t t e e  
i n c l u d e s  n u m e r o u s  c h a n g e s  t o  y o u r  o r i g i n a l  p r o p o s a l ;  t h e y  a r e  
n o t  d e s c r i b e d  a t  l e n g t h .  T o  t h e  e x t e n t  t h a t  n o  r e a s o n  i s  g i v e n  
f o r  t h e  r e v i s i o n s  o f  t h e  c o m m i t t e e  i n  t h e  m a t e r i a l s  e n c l o s e d ,
I  w o u l d  h o p e  t h a t  y o u  w i l l  f i n d  t h e  r e v i s i o n s  s e l f - e x p l a n a t o r y .
I n  a d d i t i o n  t o  t h e  s p e c i f i c  q u e s t i o n s  s u b m i t t e d  t o ,  t h e  
c o m m i t t e e  w o u l d  v e r y  m u c h  e n j o y  h e a r i n g  c o m m e n t  b y  y o u  o n  a n y  
o f  t h e  r e v i s i o n s  w h i c h  w e  h a v e  m a d e  i n  t h e  e v e n t  t h a t  y o u  t h i n k  
s u c h  c o m m e n t  m i g h t  b e  a p p r o p r i a t e .

P l e a s e  b e a r  i n  m i n d  t h a t ,  i n  d r a f t i n g  r e v i s i o n s  t o  y o u r  
o r i g i n a l  p r o p o s a l s ,  t h e  c o m m i t t e e  h a s  w o r k e d  u n d e r  t h e  a s s u m p ­
t i o n  t h a t  w e ,  a s  A l a s k a n  a t t o r n e y s ,  a r e  p r o b a b l y  m o r e  f a m i l i a r  
w i t h  t h e  r e a l i t i e s  o f  l e g a l  p r a c t i c e  i n  A l a s k a  a n d  s p e c i f i c  
A l a s k a n  c a s e  l a w  t h a n  y o u  m i g h t  b e .  H o w e v e r  w e  f u l l y  r e a l i z e  
t h a t  w e  w o u l d  n o t ,  e i t h e r  i n d i v i d u a l l y  o r  a s  a  c o m m i t t e e ,  b e  
j u s t i f i e d  i n  c l a i m i n g  a n y  p a r t i c u l a r  e x p e r t i s e  i n  t h e  l a w  o f  
e v i d e n c e ,  a n d  c e r t a i n l y  n o t  t h e  t y p e  o f  e x p e r t i s e  w h i c h  y o u  
p o s s e s s .  T h e r e f o r e ,  i n  t h e  e v e n t  i t  a p p e a r s  t h a t ,  i n  m a k i n g  
c h a n g e s  t o  a c o m m o d a t e  p e c u l i a r l y  A l a s k a n  i n t e r e s t s ,  t h i s  
c o m m i t t e e  h a s  e n d e d  u p  w i t h  p r o p o s a l s  w h i c h  w o u l d  i n  t h e  l o n g

Appendix 
P ag e  1 o f  20



L e t t e r  t o  P r o f e s s o r  S t a l z b u r g  
M a r c h  6 ,  1 9 7 8  
P a g e  2

r u n  b e  u n d e s i r a b l e  o r  u n t e n a b l e ,  p l e a s e  d o  n o t  h e s i t a t e  t o  i n ­
f o r m  u s  o f  t h i s  f a c t .

T h e  c o m m i t t e e  w o u l d  v e r y  m u c h  a p p r e c i a t e  h e a r i n g  f r o m  y o u  
a s  t o  a  t e n t a t i v e  d a t e  w h e n  w e  c o u l d  m e e t  w i t h  y o u  t o  d i s c u s s  
t h e  p a r t i c u l a r  q u e s t i o n s  a n d  r e q u e s t s  w h i c h  w e  a r e  f o r w a r d i n g ,  
a s  w e l l  a s  t h e  r e v i s i o n  a s  a  w h o l e .  S i n c e  I  h a v e  r e c e n t l y  
a b a n d o n e d  s h i p  a n d  am  n o  l o n g e r  a  m e m b e r  o f  t h e  S t a t e  J u d i c i a r y ,  
y o u  c a n  c a l l  o r  w r i t e  m e d i r e c t l y  a t  t h e  U n i t e d  S t a t e s  
A t t o r n e y ' s  O f f i c e  i n  A n c h o r a g e ,  8 0 5  W. F o u r t h  A v e n u e  R oom  2 4 9 ,  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1 ,  ( 9 0 7 )  2 7 7 - 1 4 9 1 .

I  w o u l d  l i k e  t o  a p o l o g i z e  t o  y o u  f o r  t h e  d e l a y  i n  g e t t i n g  
t h e s e  m a t e r i a l s  t o  y o u ,  b u t  c i r c u m s t a n c e s  i n v o l v e d  w i t h  my j o b  
c h a n g e o v e r  m a d e  t h e  d e l a y  u n a v o i d a b l e .  X l o o k  f o r w a r d  t o  h e a r ­
i n g  f r o m  y o u  i n  t h e  n e a r  f u t u r e .

V e r y  t r u l y  y o u r s ,

A l e x a n d e r  0 .  B r y n e r
C h a i r m a n
C o m m i t t e e  o n  R u l e s  o f  E v i d e n c e

A O B /b j s
E n d s .

c c :  C h i e f  J u s t i c e  B o o c h e v e r
A r t h u r  H . S n o w d e n , I I

C o m m i t t e e  M e m b e r s :
W a l t e r  L .  C a r p e n e t i  
P a t r i c k  G u l l u f s e n  
J u d g e  W i l l i a m  H . S a n d e r s  
J u d g e  V i c t o r  D . C a r l s o n  
J u d g e  J a m e s  R .  B l a i r  
R i c h a r d  L .  N a d s o n  
R i c h a r d  G a n t z

A ppend ix
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MEMORANDUM TO P R O FE S S O R  ST EV EN  SALTZBURG  

R EG A R D IN G : R E V IS E D  P R E L IM IN A R Y  COM M ITTEE RED RAFT

O F PRO PO SED  ALASKA R U LES O F E V ID E N C E

R u l e  1 0 6 . R e q u e s t  f o r  A d d i t i o n  t o  C o m m e n t a r y : T h e  c o m ­

m i t t e e  w o u l d  r e q u e s t  P r o f e s s o r  S a l t z b u r g  t o  d r a f t  a d d i t i o n s  t o  

t h e  c o m m e n t a r y  o n  R u l e  1 0 6 ,  a s  r e v i s e d ,  e x p l i c i t e l y  s t a t i n g  

t h a t  t h e  t r i a l  c o u r t  h a s  b r o a d  d i s c r e t i o n  i n  f o r m u l a t i n g  

s p e c i f i c  m e c h a n i s m s  f o r  d e l e t i o n  o f  p r i v i l e g e d  o r  i r r e l e v a n t  

i n f o r m a t i o n ;  a l s o  t h a t  m a t e r i a l  d e e m e d  b y  t h e  c o u r t  t o  b e  p r i ­

v i l e g e d  o r  i r r e l e v a n t  a n d ,  t h e r e f o r e ,  n o t  s u b j e c t  t o  d i s c l o s u r e  

u n d e r  t h i s  R u l e ,  s h o u l d  b e  p r e s e r v e d  u n d e r  s e a l  b y  t h e  t r i a l  

c o u r t  f o r  t h e  p u r p o s e  o f  a p p e a l .

R u l e  1 0 7 . A d d i t i o n a l  C o m m e n t a r y : T h e  c o m m i t t e e ' s  d e l e t i o n

o f  o r i g i n a l l y  p r o p o s e d  R u l e  1 0 7  r e f l e c t s  t h e  v i e w  t h a t ,  w h i l e  

j u d i c i a l  c o m m e n t  o n  t h e  w e i g h t  o r  e f f e c t  o f  e v i d e n c e  s h o u l d  n o t ,  

p e r  s e ,  b e  e n c o u r a g e ,  t h e  C o u r t ,  t h r o u g h o u t  a  t r i a l  a n d ,  

s p e c i f i c a l l y ,  i n  t h e  c o u r s e  o f  g i v i n g  i n s t r u c t i o n s  s u c h  a s  t h o s e  

p e r t a i n i n g  t o  c r e d i b i l i t y  o f  a c c o m p l i c e s  a n d  t h e  w e i g h t  t o  b e  

g i v e n  t o  o u t  o f  c o u r t  a d m i s s i o n s  b y  t h e  a c c u s e d  i n  a  c r i m i n a l  

m a t t e r ,  i s  i n  e f f e c t  c o m m e n t i n g  o n  t h e  w e i g h t  o f  e v i d e n c e .

S i n c e  c o m m e n t  b y  t h e  j u d g e  h a s  n o t  c o n s t i t u t e d  a  p r o b l e m  i n  t h e  

p a s t  a n d  p r o p o s e d  R u l e  1 0 6  a p p e a r e d  p o t e n t i a l l y  p r o b l e m a t i c a l ,  

n o  s p e c i f i c  r u l e  p r e c l u d i n g  c o m m e n t  w a s  d e e m e d  n e c e s s a r y .

A r t i c l e  I I . E x p l a n a t i o n  a n d  R e q u e s t  f o r  R e v i s i o n  o f  

C o m m e n t a r y : A r t i c l e  I I  h a s  b e e n  r e d r a f t e d  i n  i t ' s  e n t i r e t y .

M u ch  o f  t h e  r e d r a f t  w a s  s i m p l y  s t y l i s t i c  i n  n a t u r e ,  b u t  s u b s t a n ­

t i a l  p o r t i o n s  w e r e  r e v i s e d  t o  c o n f o r m  t h e  R u l e  w i t h  A p p en d ix
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c o m m i t t e e * s  i m p r e s s i o n s  c o n c e r n i n g  t h e  r e a l i t y  o f  j u d i c i a l  

n o t i c e  i n  t h e  s t a t e  o f  A l a s k a .  V e r y  f e w  l i b r a r i e s  i n  t h e  s t a t e

o f  A l a s k a  c o n t a i n  c u r r e n t  c o p i e s  o f  s t a t u t e s  i n  e f f e c t  i n  a l l

s t a t e s  a n d  t e r r i t o r i e s  o f  t h e  U n i t e d  S t a t e s .  S i m i l a r l y ,  v e r y  

f e w  l i b r a r i e s  h a v e  f u l l  s e t s  o f  r e g i o n a l  r e p o r t e r s .  T h e r e  a r e  

n u m e r o u s  w i d e s p r e a d  a r e a s  o f  t h e  s t a t e  i n  w h i c h  s u p e r i o r  a n d  

d i s t r i c t  c o u r t s  m a y  r e g u l a r l y  b e  h o l d i n g  s e s s i o n s  w h e r e  l a c k  o f  , 

a d e q u a t e  r e s e a r c h  f a c i l i t i e s  c o n s t i t u t e s  a  r e a l  p r o b l e m .  T h e  

c o m m i t t e e ' s  v i e w  w a s  t h a t  t h e  e s s e n t i a l  d i f f e r e n c e  b e t w e e n  

m a n d a t o r y  j u d i c i a l  n o t i c e  w i t h o u t  r e q u e s t  a n d  m a n d a t o r y  o r  

o p t i o n a l  j u d i c i a l  n o t i c e  u p o n  r e q u e s t  o f  a  p a r t y  w a s  s i m p l y  

t h a t ,  i n  t h e  l a t t e r  c i r c u m s t a n c e s , t h e  r e q u e s t i n g  p a r t y  w o u l d  

b e  u n d e r  a n  o b l i g a t i o n  t o  a s s u r e  t h a t  c o r r e c t  i n f o r m a t i o n  

c o n c e r n i n g  t h e  p r e s e n t  s t a t e  o f  t h e  l a w  o r  f a c t  s o u g h t  t o  b e

n o t e d  w a s  m a d e  a v a i l a b l e  t o  t h e  c o u r t .

D u e t o  l a c k  o f  a d e q u a t e  r e s e a r c h  f a c i l i t i e s  i n  n u m e r o u s  

r e l a t i v e l y  r e m o t e  l o c a t i o n s ,  i t  w a s  d e e m e d  p r e f e r a b l e  t o  p l a c e  

t h e  b u r d e n  o f  p r o v i d i n g  a d e q u a t e  i n f o r m a t i o n  u p o n  w h i c h  t o  

b a s e  j u d i c i a l  n o t i c e  o n  t h e  r e q u e s t i n g  p a r t y ,  w h o  w o u l d  

u s u a l l y  b e  i n  a  p o s i t i o n  t o  a n t i c i p a t e  t h e  n e e d  f o r  a  r e q u e s t  

w e l l  i n  a d v a n c e  o f  t r i a l ,  w i t h  s u f f i c i e n t  t i m e  t o  o b t a i n  t h e  

r e q u i s i t e  i n f o r m a t i o n .  T h e  e x t e n s i v e  r e v i s i o n  o f  A r t i c l e  I I  

w i l l  r e q u i r e  a p p r o p r i a t e  c o r r e s p o n d i n g  r e v i s i o n  o f  t h e  co m m e n ­

t a r y  p e r t a i n i n g  t o  t h i s  A r t i c l e .

R u l e  2 0 3 ( a ) . Q u e s t i o n  a n d  R e q u e s t  f o r  C o n s i d e r a t i o n  o f  

P o s s i b l e  R e v i s i o n : T h e  c o m m i t t e e  w o u l d  l i k e  P r o f e s s o r  S a l t z b u r g

t o  c o n s i d e r  t h e  p o s s i b i l i t y  o f  a d d i n g  a d d i t i o n a l  l a n g u a g e  t o  t h e  

s e c t i o n  p e r m i t t i n g  m a n d a t o r y  i n s t r u c t i o n s  t o  t h e  j u r y  w i t h
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r e s p e c t  t o  i n c o n t r o v e r t i b l e  m a t t e r s  s u c h  a s  j u r i s d i c t i o n  a n d  

v e n u e .  W h i l e  i t  i s  n o  d o u b t  t r u e  t h a t  t h e  c o u r t  c a n n o t  d i r e c t  

t h e  j u r y  i n  a  c r i m i n a l  c a s e  t o  f i n d  a s  t r u e  n o t i c e d  f a c t s  w h i c h  

a r e  o f  a n  i m p o r t a n t  o r  d i s p u t a b l e  n a t u r e ,  m e m b e r s  o f  t h e  c o m m i t ­

t e e  f e l t  t h a t  a s  t o  m i n o r  o r  i n c o n t r o v e r t i b l e  i s s u e s ,  t h e  c o u r t  

m i g h t  p r o p e r l y  i n s t r u c t  t h e  j u r y  i n  a  b i n d i n g  f a s h i o n  t o  a c c e p t  

a s  t r u e  a  f a c t  j u d i c i a l l y  n o t e d .

R u l e  2 0 3 ( a ) . R e q u e s t  f o r  A d d i t i o n  t o  C o m m e n t a r y . T h e  

c o m m i t t e e  w o u l d  l i k e  t h e  c o m m e n t a r y  t o  t h i s  s e c t i o n  t o  p r o v i d e  

s p e c i f i c a l l y  t h a t  t h e  m e a n i n g  o f  t h e  w o r d  " t e n o r "  a s  u s e d  i n  

t h e  s e c t i o n  i s  s y n o n y m o u s  w i t h  t h e  w o r d  " s u b s t a n c e . "  A l t h o u g h  

" s u b s t a n c e "  w a s  d e e m e d  a  c l e a r e r  w o r d  b y  t h e  c o m m i t t e e ,  " t e n o r "  

w a s  r e t a i n e d  t o  m a i n t a i n  c o n t i n u i t y  w i t h  t h e  F e d e r a l  R u l e s .

R u l e  3 0 3 . R e q u e s t  f o r  A d d i t i o n a l  C o m m e n t a r y : T h e  c o m m e n ­

t a r y  t o  R u l e  3 0 3 ,  a s  r e v i s e d  b y  t h e  c o m m i t t e e ,  s h o u l d  i n d i c a t e  

t h a t  t h e  c o m m i t t e e  r e i n s t a t e d  i n  f u l l  t h e  l a n g u a g e  o f  t h e  

U n i t e d  S t a t e s  S u p r e m e  C o u r t  R u l e  f r o m  w h i c h  t h e  o r i g i n a l  A l a s k a  

p r o p o s a l  w a s  d r a f t e d .  R e i n s t a t e m e n t  o f  t h e  U . S .  S u p r e m e  C o u r t  

R u l e  w a s  d e c i d e d  o n  d u e  t o  t h e  a d v a n t a g e  o f  t h e  c o m m e n t a r y  o n  

t h a t  r u l e  p r o v i d e d  i n  t h e  f o r m  o f  t h e  A d v i s o r y  C o m m i t t e e ' s  n o t e  

c o n t a i n e d  i n  t h e  A p p e n d i x  t o  t h e  F e d e r a l  R u l e s  o f  E v i d e n c e .

S e e , e . g . , F e d e r a l  R u l e s  o f  E v i d e n c e  A n n o t a t e d  b y  t h e  F e d e r a l  

J u d i c i a l  C e n t e r ,  a t  2 3 0 - 3 3  (M a th e w  B e n d e r  1 9 7 5 ) .  T h e  c o m m i t t e e  

w a s  o f  t h e  o p i n i o n  t h a t  t h e  A d v i s o r y  C o m m i t t e e ' s  n o t e  w o u l d  b e  

o f  s u b s t a n t i a l  b e n e f i t  i n  c l a r i f y i n g  t h e  i n t e n t  a n d  p r a c t i c a l  

a p p l i c a t i o n  o f  R u l e  3 0 3 .

R u l e  3 0 3 ( a ) ♦ R e q u e s t  f o r  A d d i t i o n a l  C o m m e n t a r y : T h e

c o m m i t t e e  w o u l d  l i k e  t o  h a v e  a d d i t i o n a l  c o m m e n t a r y  s i m i l a r  t o
A pp en d ix

.  P ag e  5  o f  20



t h e  l a n g u a g e  o f  t h e  A d v i s o r y  C o m m i t t e e ' s  n o t e  t o  t h e  U n i t e d  

S t a t e s  S u p r e m e  C o u r t  R u l e  t o  t h e  e f f e c t  t h a t  R u l e  3 0 3 ( a )  d o e s  

n o t  a p p l y  t o  t h e  p r e s u m p t i o n  o f  i n n o c e n c e  i n  a  c r i m i n a l  c a s e .  

A d d i t i o n a l l y ,  t h e  c o m m e n t a r y  s h o u l d  m a k e  e x p l i c i t  t h a t ,  i n  

o r d e r  t o  m e e t  t h e  p r e s u m p t i o n ,  t h e  a c c u s e d  n e e d  n o t  a c t u a l l y  

o f f e r  a f f i r m a t i v e  o f  e v i d e n c e  i f  e v i d e n c e  b r o u g h t  o u t  o n  

c r o s s - e x a m i n a t i o n  o r  o n  d i r e c t  e x a m i n a t i o n  i n  t h e  c o u r s e  o f  

t h e  p r o s e c u t i o n ’ s  c a s e  i n  c h i e f  i s  i n  i t s e l f  s u f f i c i e n t .

R u l e  4 0 4 ( a ) ( 2 ) ( i i ) . R e q u e s t  f o r  A d d i t i o n a l  C o m m e n t a r y : 

C o m m e n t a r y  s h o u l d  b e  a d d e d  s p e c i f i c a l l y  s t a t i n g  t h a t  a  h e a r i n g  

i n  c a m e r a  s h o u l d  n o r m a l l y  b e  o n  r e c o r d  w i t h  t h e  r i g h t  t o  

c r o s s - e x a m i n a t i o n ,  t h e  e x t e n t  r e m a i n i n g  i n  t h e  c o u r t ' s  d i s c r e ­

t i o n .  T h e  c o u r t  a d d i t i o n a l l y  w o u l d  h a v e  d i s c r e t i o n  t o  k e e p  

t h e  r e c o r d  o f  p r o c e e d i n g s  i n  c a m e r a  s e a l e d  p e n d i n g  a p p e l l a t e  

r e v i e w  i n  t h e  e v e n t  t h a t  i t  r u l e s  i n a d m i s s i b l e  t h e  c h a r a c t e r  

e v i d e n c e  i n  q u e s t i o n .

R u l e  4 0 5 ( b ) . R e q u e s t  f o r  A d d i t i o n a l  C o m m e n t a r y : T h e

c o m m i t t e e  f e l t  t h a t  i t  w o u l d  b e  h e l p f u l  t o  h a v e  s p e c i f i c  

e x a m p l e s  g i v e n  o f  t h e  t y p e s  o f  c h a r g e s  o r  c a s e s  i n  w h i c h  

c h a r a c t e r  i s  a n  e s s e n t i a l  e l e m e n t  o f  t h e  c h a r g e  o r  d e f e n s e  

f o r  t h e  p u r p o s e  o f  a p p l y i n g  R u l e  4 0 5 ( b ) .

R u l e  4 1 0 . R e q u e s t  f o r  A d d i t i o n a l  C o m m e n t a r y . T h e

c o m m i t t e e ' s  a m e n d m e n t  o f  s u b s e c t i o n  ( b ) ( 1 )  o f  R u l e  4 1 0  s h o u l d

b e  s p e c i f i c a l l y  d e a l t  w i t h  i n  t h e  c o m m e n t a r y .  T h e  c o m m e n t a r y 1

s h o u l d  r e f l e c t  t h a t  t h e  c o m m i t t e e ' s  a m e n d m e n t  o f  s u b s e c t i o n

( b ) ( 1 )  w a s  a d o p t e d  t o  o b v i a t e  t h e  p o s s i b i l i t y  o f  u s e  o f  t h e

w o r d  " i m p e a c h m e n t " ,  a s  i t  a p p e a r e d  i n  t h e  o r i g i n a l  p r o p o s a l ,

b e i n g  m i s c o n s t r u e d  a s  l i m i t i n g  t h e  u s e  o f  p r i o r  i n c o n s i s t e n t
A pp en d ix  
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s t a t e m e n t s  b e y o n d  w h a t  i s  c u r r e n t l y  p e r m i s s i b l e  u n d e r  t h e  

A l a s k a  S u p r e m e  C o u r t ' s  r u l i n g  i n  B e a v e r s  v .  S t a t e .

R u l e  4 1 2 . P o s s i b l e  R e d r a f t  o f  C o m m e n t a r y : I n  l i g h t  o f

t h e  f a c t  t h a t  t h e  c o m m i t t e e  f o r w a r d e d  t h e  o r i g i n a l  d r a f t  o f  

R u l e  4 1 2 ,  a l o n g  w i t h  o n e  s p e c i f i c  a l t e r n a t i v e ,  b o t h  w i t h o u t  

r e c o m m e n d a t i o n  s u b j e c t  t o  t h e  c o m m i t t e e ' s  s t a t e m e n t s  a p p e n d e d  

a s  a  f o o t n o t e  t o  R u l e  4 1 2 ,  t h e  c o m m e n t a r y  a p p l y i n g  t o  R u l e  

4 1 2  m a y  h a v e  t o  b e  r e d r a f t e d  i n  a c c o r d a n c e  w i t h  t h e  f i n a l  

v e r s i o n  o f  t h e  R u l e  a d o p t e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t .  I t  

s h o u l d  b e  n o t e d  t h a t  t h e  o r i g i n a l  p r o p o s a l  c o n s t i t u t e s  a  

n a r r o w i n g  o f  t h e  c u r r e n t  p r o v i s i o n s  o f  C r i m i n a l  R u l e  2 6 ( g )  i n  

t h a t  i t  w o u l d  p r e c l u d e  a  t h i r d  p a r t y  f r o m  h a v i n g  s t a n d i n g  t o  

a s s e r t  v i o l a t i o n s  o f  5 t h  A m e n d m e n ts  r i g h t s  v i c a r i o u s l y .  

A l t h o u g h  v i c a r i o u s  a s s e r t i o n  o f  5 t h  A m e n d m e n ts  r i g h t s  i s  

g e n e r a l l y  n o t  p e r m i t t e d  i n  o t h e r  j u r i s d i c t i o n s  ( s e e  D im m ic k  

v .  S t a t e ) , t h e  h i s t o r y  o f  a d o p t i o n  o f  C r i m i n a l  R u l e  2 6  m a k e s  

i t  c l e a r  t h a t  t h a t  R u l e  w a s  s p e c i f i c a l l y  a d o p t e d  t o  c o n f e r  

s t a n d i n g  t o  a s s e r t  5 t h  A m e n d m e n t r i g h t s  v i c a r i o u s l y .  S e e  

S t a t e  v .  S e a r 3  ( 1 9 7 6 ) .  I n  t h e  e v e n t  t h a t  t h e  A l a s k a  S u p r e m e  

C o u r t  s h o u l d  a d o p t  R u l e  4 1 2  a s  o r i g i n a l l y  p r o p o s e d ,  t h e  

c o m m e n t a r y  s h o u l d  e x p l i c i t e l y  r e f l e c t  t h e  c h a n g e  w i t h  r e s p e c t  

t o  t h e  i s s u e  o f  s t a n d i n g .  T h e  c o m m e n t a r y  i n  i t s  p r e s e n t  f o r m  

i s  s i l e n t  o n  t h e  i s s u e .

R u l e  5 0 1 . R e q u e s t  f o r  A d d i t i o n a l  C o m m e n t a r y ; T h e

c o m m i t t e e  w o u l d  l i k e  t h e  c o m m e n t a r y  t o  R u l e  5 0 1  t o  i n d i c a t e

s p e c i f i c a l l y  t h a t ,  w i t h  t h e  e x c e p t i o n  o f  t h e  a d d i t i o n a l  w o r d s

" o r g a n i z a t i o n ,  o r  e n t i t y " ,  t h e  R u l e  i s  i d e n t i c a l  t o  f o r m e r

U n i t e d  S t a t e s  S u p r e m e  C o u r t  R u l e  5 0 1 .
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c o m m e n t a r y  d o e s  n o t  d e a l  w i t h  t h i s  o m i s s i o n ,  a n d  i t  i s  n o t  

c l e a r  w h e t h e r  t h e  o m i s s i o n  i s  i n a d v e r t e n t ,  s t y l i s t i c ,  o r  

s u b s t a n t i v e .  I t  i s  g e n e r a l l y  t h e  c o m m i t t e e ' s  v i e w  t h a t  i n  

i n s t a n c e s  w h e r e  a  p r o p o s e d  A l a s k a  R u l e  f o l l o w s  a  F e d e r a l  o r  

U n i t e d  S t a t e s  S u p r e m e  C o u r t  R u l e  v e r b a t i m  w i t h  t h e  e x c e p t i o n  

o f  s e v e r a l  w o r d s ,  t o  a v o i d  p o s s i b l e  c o n f u s i o n  a n d  m i s i n t e r ­

p r e t a t i o n ,  t h e  r e a s o n  f o r  t h e  d i f f e r e n c e  o u g h t  t o  b e  c l a r i f i e d  

i n  t h e  c o m m e n t a r y ,  e v e n  i f  t h e  c h a n g e  i s  s i m p l y  o n e  o f  s t y l e .

R u l e  5 0 3 ( d )  C l ) . A d d i t i o n a l  C o m m e n t a r y : T h e  c o m m i t t e e ' s

a d d i t i o n  o f  t h e  w o r d s  " w e r e  u s e d "  i n  s u b s e c t i o n  5 0 3 ( d ) ( 1 )  w a s  

i n t e n d e d  t o  c o v e r  i n s t a n c e s  w h e r e  i n f o r m a t i o n  g i v e n  b y  a n  

a t t o r n e y — t h o u g h  i n i t i a l l y  g i v e n  i n  t h e  c o u r s e  o f  c o n s u l t a t i o n  

f o r  l e g i t i m a t e  p u r p o s e — i s  s u b s e q u e n t l y  u s e d  b y  t h e  c l i e n t  t o  

c o m m i t  a  c r i m e .

R u l e  5 0 4 ( b ) . Q u e s t i o n : T h e  c o m m i t t e e  d i d  n o t  u n d e r s t a n d

e x a c t l y  w h y  t h i s  s u b s e c t i o n  a d o p t e d  t h e  l a n g u a g e  o f  t h e  U n i t e d  

S t a t e s  S u p r e m e  C o u r t  R u l e  v e r b a t i m  e x c e p t  i n  c h a n g i n g  t h e  w o r d  

" o r "  o r  " a n d "  i n  t h e  p h r a s e  " a n d  p e r s o n s  w h o  a r e  p a r t i c i p a t ­

i n g .  . . . "  U s e  o f  t h e  d i s j u n c t i v e  " o r "  s e e m s  p r e f e r a b l e .

C a n  t h i s  b e  c l a r i f i e d ?

R u l e  5 0 4 ( c ) . Q u e s t i o n : A l t h o u g h  t h e  c o m m i t t e e  w a s  s o m e ­

w h a t  r e l u c t a n t  t o  c h a n g e  t h e  p r o p o s e d  d r a f t  w i t h o u t  m o r e  

i n f o r m a t i o n ,  m e m b e r s  o f  t h e  c o m m i t t e e  w e r e  c o n c e r n e d  a s  t o  

w h e t h e r  t h e r e  i s  a n y  g o o d  r e a s o n  t o  a l l o w  s u r v i v a l  o f  p r i v i l e g e s  

s u c h  a s  t h e  a t t o m e y - c l i e n t  o r  p h y s i c i a n - p a t i e n t  p r i v i l e g e  a f t e r  

t h e  d e ^ q h  o f  t h e  c l i e n t / p a t i e n t . I f  t h e r e  i s  n o  g o o d  j u s t i f i c a ­

t i o n  f o r \ t a r v i v a l  o f  t h e  p r i v i l e g e ,  t h e n  s h o u l d  i t  n o t  t e r m i n a t e

u p o n  d e a t h  o f  t h e  c l i e n t  o r  p a t i e n t ?  A pp en d ix
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R u l e  5 0 4 ( d )  C l ) . Q u e s t i o n : W hy I s n ’ t  t h e  l a n g u a g e  o f  t h e

s. U n i t e d  S t a t e s  S u p r e m e  C o u r t  R u l e  5 0 4 ( d )  ( 3 ) ,  w i t h  t h e  a d d i t i o n

o f  t h e  w o r d  " p h y s i c a l " ,  s u f f i c i e n t  h e r e ?  A s  i s ,  t h e  g r a m m a t i ­

c a l  s t r u c t u r e  o f  R u l e  5 0 4 ( d ) ( 1 )  a p p e a r s  t o  b e  r a t h e r  a w k w a rd  

a n d  d i f f i c u l t  t o  u n d e r s t a n d .

R u l e  5 0 4 ( d ) ( 4 ) . R e q u e s t  f o r  R e v i s i o n  o f  C o m m e n t a r y : I t

w a s  t h e  s e n s e  o f  t h e  c o m m i t t e e  t h a t  t h e  l a n g u a g e  o f  t h e  

c o m m e n t a r y  t o  t h e  e f f e c t  t h a t  " c o n t r o l  o v e r  d i s c l o s u r e  

p l a c e d  l a r g e l y  i n  t h e  h a n d s  o f  a  p e r s o n  i n  w hom  t h e  p a t i e n t  

h a s  a l r e a d y  m a n i f e s t e d  c o n f i d e n c e "  i s  l a r g e l y  u n f o u n d e d  i n  

r e a l i t y .  A l m o s t  i n v a r i a b l y ,  p h y s i c i a n s  o r  p s y c h i a t r i s t s  

t e s t i f y  i n  i n v o l u n t a r y  c o m m i t m e n t  p r o c e e d i n g s  b y  c o u r t  

a p p o i n t m e n t ,  a n d ,  f r o m  t h e  i n c e p t i o n ,  t h e r e  i s  l i t t l e  o r  n o  

r e a l  p h y s i c i a n - p a t i e n t  r e l a t i o n s h i p  i n  e x i s t e n c e .  T h e  

y c o m m i t t e e  f e e l s  t h a t  t h i s  f a c t  s h o u l d  b e  s t a t e d  a s  t h e  a c t u a l

b a s i s  f o r  t h e  e x c e p t i o n  t o  t h e  p r i v i l e g e ,  r a t h e r  t h a n  t h e  

c o m m e n t a r y  a s  i t  n o w  s t a n d s .

R u l e  5 0 5 . R e q u e s t  f o r  R e v i s i o n  o f  C o m m e n t a r y : T h e

p r i v i l e g e  p r o v i d e d  f o r  i n  R u l e  5 0 5  h a s  b e e n  s u b s t a n t i a l l y

a m e n d e d  b y  t h e  c o m m i t t e e ,  a n d  s p o u s a l  i m m u n i t y  h a s  b e e n

d e l e t e d .  T h e  c o m m e n t a r y  s h o u l d  b e  r e v i s e d  a c c o r d i n g l y .

A d d i t i o n a l l y ,  t h e  c o m m i t t e e  w o u l d  l i k e  t o  i n c l u d e  s p e c i f i c

c o m m e n t a r y  w i t h  r e s p e c t  t o  s o m e  o f  t h e  r e v i s e d  p r o v i s i o n s .

A s  t o  R u l e  5 0 5 ( b ) ( 4 ) ( C ) ,  t h e  c o m m e n t a r y  s h o u l d  s p e c i f y  t h a t

t h e  e x c e p t i o n  c o n t a i n e d  i n  t h e  s u b p a r a g r a p h  i s  n o t  i n t e n d e d

t o  b e  r e s t r i c t e d  s o l e l y  t o  t h e  n a t u r a l  o r  a d o p t i v e  c h i l d  o f

t h e  s p o u s e .  W i t h  r e s p e c t  t o  R u l e  5 0 5 ( b ) ( 1 0 ) ,  t h e  c o m m i t t e e

t h o u g h t  t h a t  c l a r i f i c a t i o n  a s  t o  t h e  s c o p e  o f  t h e  e x c e p t i o n
A pp en d ix  
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c r e a t e d  s h o u l d  b e  p r o v i d e d  i n  t h e  c o m m e n t a r y  b y  a  s p e c i f i c  

s t a t e m e n t  t h a t  a  c o m m u n i c a t i o n  b e t w e e n  s p o u s e s  i s  n o t  c o n f i ­

d e n t i a l  i f  i t  i s  m a d e  i n  t h e  c o n t e x t  o f  a n  a g e n c y  r e l a t i o n s h i p  

b e t w e e n  t h e  s p o u s e s , o r  i n  t h e  c o n t e x t  o f  a n y  p r i m a r i l y  

b u s i n e s s  a n d  n o n - m a r i t a l  r e l a t i o n s h i p  i n  w h i c h  t h e  m a r i t a l  

r e l a t i o n s h i p  b e t w e e n  t h e  s p o u s e s  i s  m e r e l y  i n c i d e n t a l  t o  t h e  

b u s i n e s s  o r  n o n - m a r i t a l  c o m m u n i c a t i o n .  W i t h  r e s p e c t  t o  R u l e  

5 0 5 ( d )  t h e  c o m m i t t e e  w o u l d  l i k e  t o  a d d  t o  t h e  c o m m e n t a r y  t h a t  

a  c o m m u n i c a t i o n  i s  n o t  c o n f i d e n t i a l  i f  t h e  c o n t e x t  i n d i c a t e s  

t h a t  i t  e i t h e r  i s  n o t  i n t e n d e d  t o  b e  k e p t  s e c r e t  b y  t h e  s p o u s e  

m a k i n g  t h e  c o m m u n i c a t i o n  o r  i s  n o t  m a d e  b y  t h e  c o m m u n i c a t i n g  

s p o u s e  a s  a  r e s u l t  o f  t h e  m a r i t a l  r e l a t i o n s h i p .  I n  g e n e r a l ,  

t h e  c o m m i t t e e  w o u l d  a p p r e c i a t e  c o m m e n t  o n  i t s  r e v i s e d  f o r m  o f  

R u l e  5 0 5 .

R e q u e s t  f o r  C o m m e n t a r y  P e r t a i n i n g  t o  O m i s s i o n  o f  U n i t e d  

S t a t e s  S u p r e m e  C o u r t  R u l e  5 0 9 : T h e  " s e c r e t s  o f  s t a t e "  p r i v i ­

l e g e  e n c o m p a s s e d  b y  f o r m e r  U n i t e d  S t a t e s  S u p r e m e  C o u r t  R u l e  

5 0 9  i s  p r o p e r l y  o m i t t e d  f r o m  t h e  A l a s k a  R u l e s  o f  E v i d e n c e  i n  

t h e  j u d g m e n t  o f  t h e  c o m m i t t e e ; h o w e v e r ,  t h e  c o m m i t t e e  t h i n k s  

t h a t  c o m m e n t a r y  w i t h  r e f e r e n c e  t o  o m i s s i o n  o f  t h e  p r o v i s i o n  

s h o u l d  m a k e  i t  c l e a r  t h a t  t h e  o m i s s i o n  d o e s  n o t  j u s t i f y  t h e  

c o n c l u s i o n  t h a t  a l l  " s t a t e  s e c r e t s "  o u g h t  t o  b e  u n p r i v i l e g e d ;  

t h e  o n l y  i n f e r e n c e  t o  b e  d r a w n  f r o m  t h e  o m i s s i o n  i s  t h a t ,  t o  

t h e  e x t e n t  t h a t  a n y  " s t a t e  s e c r e t s "  s h o u l d  b e  p r i v i l e g e d ,  t h e  

p r o b l e m  o f  p r i v i l e g e  s h o u l d  b e  l e f t  f o r  r e s o l u t i o n  b y  l e g i s l a ­

t i o n  o r  r e g u l a t i o n .

R u l e  5 0 9 . T h e  c o m m i t t e e  w o u l d  l i k e  t o  h a v e  P r o f e s s o r

S a l t z b u r g ' s  v i e w  w i t h  r e s p e c t  t o  R u l e  5 0 9  a s  t o  w h e t h e r
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p o l i t i c a l  s u b d i v i s i o n s  o u g h t  t o  h a v e  a  r i g h t  t o  w i t h h o l d  t h e  

n a m e  o f  a n  i n f o r m a n t .

R u l e  5 0 9 ( c )  ( 3 ) . Q u e s t i o n : T h e  c o m m i t t e e  t h i n k s  t h a t  t h e

l a n g u a g e  o f  t h i s  s u b s e c t i o n  n e e d s  s u b s t a n t i a l  c l a r i f i c a t i o n .

I t  w a s  s i m p l y  d i f f i c u l t  f o r  t h e  c o m m i t t e e  t o  u n d e r s t a n d  t h e  

s u b s e c t i o n  a n d  h o w  i t  i s  t o  b e  i m p l e m e n t e d .  I n  t h i s  r e g a r d ,  

t h e  c o m m i t t e e ' s  o w n  s e n t i m e n t s  w e r e  j o i n e d  b y  t h e  c o m m e n ts  o f  

t h e  J u n e a u  B a r  A s s o c i a t i o n  s u b m i t t e d  t o  t h e  c o m m i t t e e  w i t h  

r e s p e c t  t o  R u l e  5 0 9  g e n e r a l l y .

P r i v i l e g e s  G e n e r a l l y ;  Q u e s t i o n : T h e  c o m m i t t e e  v o t e d  t o

s u b m i t  t o  P r o f e s s o r  S a l t z b u r g  t h e  q u e s t i o n  o f  w h e t h e r  

c o n s i d e r a t i o n  s h o u l d  b e  g i v e n  t o  c r e a t i o n  o f  a  p a r e n t / c h i l d  

p r i v i l e g e ,  w i t h  f u r t h e r  c o n s i d e r a t i o n  t o  t h e  a l t e r n a t i v e  o f  

a l l o w i n g  t h e  p a r t y  c a l l e d  a s  a  w i t n e s s  t o  b e  h o l d e r  o f  t h e  

p r i v i l e g e .

R u l e  6 1 2 . R e q u e s t  f o r  A d d i t i o n a l  C o m m e n t a r y : B y  a n  o d d

t w i s t  o f  d r a f t s m a n s h i p ,  t h e  p r e s e n t  v e r s i o n  o f  A l a s k a  C i v i l  

R u l e  4 3  a p p e a r s  t o  t r e a t  t h e  n e c e s s a r y  f o u n d a t i o n  f o r  

r e f r e s h i n g  m e m o r y  a n d  a d m i t t i n g  e v i d e n c e  u n d e r  t h e  p a s t  

r e c o l l e c t i o n  r e c o r d e d  d o c t r i n e  b y  t h e  s a m e  c r i t e r i a .  T h i s  

u n f o r t u n a t e  c o n f u s i o n  h a s  b e e n  p e r p e t u a t e d  i n  a  s p e c i f i c  

d e c i s i o n  o f  t h e  A l a s k a  S u p r e m e  C o u r t ,  G i l b e r t  v .  Z a m a r e l l o .

T h e  c o m m i t t e e  w o u l d  l i k e  t o  h a v e  t h e  c o m m e n t a r y  w i t h  r e s p e c t  

t o  R u l e  6 1 2  m a k e  i t  c l e a r  t h a t  d o c u m e n t s  o r  m a t e r i a l s  u s e d  f o r  

t h e  p u r p o s e  o f  r e f r e s h i n g  m e m o ry  n e e d  n o t  m e e t  t h e  f o u n d a t i o n ­

a l  r e q u i r e m e n t s  f o r  a d m i s s i o n  o f  e v i d e n c e  u n d e r  t h e  p a s t  

r e c o l l e c t i o n  r e c o r d e d  d o c t r i n e .  A d d i t i o n a l l y ,  w i t h  r e s p e c t  t o

s u b s e c t i o n  6 1 2 ( d ) ,  t h e  c o m m i t t e e  b e l i e v e s  t h a t  i t  w o u l d  b e
Appendix 
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a p p r o p r i a t e  t o  a d d  t o  t h e  c o m m e n t a r y  a  s t a t e m e n t  t h a t  a c t u a l  

d i s m i s s a l  s h o u l d  b e  r e g a r d e d  a s  a  l a s t  r e s o r t  a v a i l a b l e  t o  

t h e  c o u r t ,  a n d  n o t  r e g u l a r l y  u s e d .

R u l e  6 1 3 ( b ) ( 2 ) . R e q u e s  t : T h e  c o m m i t t e e  w o u l d  a p p r e c i a t e

c o n s i d e r a t i o n  a n d  c o m m e n t  o n  t h e  v i e w s  s t a t e d  w i t h  r e s p e c t  t o  

R u l e  6 1 3 ( b ) ( 2 )  b y  t h e  T a n a n a  V a l l e y  B a r  A s s o c i a t i o n  a n d  b y  

M r . M u r p h y . A s  n o t e d  i n  a  f o o t n o t e  t o  t h e  c o m m i t t e e  r e v i s i o n ,  

t h e  s t a t e m e n t s  o f  t h e  T a n a n a  V a l l e y  B a r  A s s o c i a t i o n  a n d  o f  

M r . M u r p h y  e c h o  t h e  s e n t i m e n t s  o f  a  m i n o r i t y  o f  t h e  c o m m i t t e e .

R u l e  6 1 5 . R e q u e s t  f o r  A d d i t i o n a l  C o m m e n t a r y : A l t h o u g h

t h e  s t r i c t  l a n g u a g e  o f  t h e  r u l e  a p p l i e s  o n l y  t o  p r e s e n c e  i n  

c o u r t  o f  n o n - t e s t i f y i n g  w i t n e s s e s — i . e . ,  t h e  o p p o r t u n i t y  t o  

h e a r  t h e  t e s t i m o n y  o f  o t h e r  w i t n e s s e s — t h e  c o m m i t t e e  b e l i e v e s  

t h a t  t h e  c o m m e n t a r y  o u g h t  t o  m a k e  i t  c l e a r  t h a t  t h e  i n t e n t  o f  

t h e  r u l e  i s  n o t  o n l y  t o  p r e v e n t  n o n - t e s t i f y i n g  w i t n e s s e s  f r o m  

a c t u a l l y  h e a r i n g  t h e  t e s t i m o n y  o f  o t h e r  w i t n e s s e s ,  b u t  

g e n e r a l l y  t o  p r e v e n t  n o n - t e s t i f y i n g  w i t n e s s e s  f r o m  o b t a i n i n g  

t h e  o p p o r t u n i t y  t o  c o n f o r m  t h e i r  t e s t i m o n y  t o  t h e  p r i o r  t e s t i ­

m o n y  o f  o t h e r s .  F o r  t h i s  r e a s o n ,  t h e  c o m m e n t a r y  s h o u l d  

r e f l e c t  t h a t  u n d e r  n o r m a l  c i r c u m s t a n c e s ,  w h e n  t h e  e x c l u s i o n a r y  

r u l e  i s  i n v o k e d ,  t h e  c o u r t  s h o u l d  i n s t r u c t  a l l  w i t n e s s e s  t o  

r e f r a i n  f r o m  d i s c u s s i n g  t h e i r  t e s t i m o n y  w i t h  o t h e r  w i t n e s s e s  

o u t s i d e  t h e  c o u r t r o o m .

R u l e  7 0 3 . Q u e s t i o n  w i t h  R e s p e c t  t o  C o m m e n t a r y : T h e

c o m m i t t e e  h a s  d o u b t s  a s  t o  w h e t h e r  t h e  c o m m e n t a r y  p e r t a i n i n g  

t o  R u l e  7 0 3 ,  a t  p a g e s  3  a n d  4 ,  r e l a t i n g  t o  c a t e g o r i e s  o f  

" u n r e l i a b l e  e v i d e n c e " ,  i t e m s  n u m b e r  1  a n d  2 ,  a r e  a c t u a l l y  

v a l i d  o r  a c c u r a t e .  C l a r i f i c a t i o n  w o u l d  b e  a p p r e c i a t e
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R u l e  7 0 4 . A d d i t i o n a l  C o m m e n t a r y : T h e  c o m m i t t e e  w o u l d

l i k e  t h e  c o m m e n t a r y  t o  t h i s  R u l e  s p e c i f i c a l l y  t o  r e f l e c t  t h a t ,  

i n  p e r m i t t i n g  a n  o p i n i o n  t o  b e  v o i c e d  a s  t o  u l t i m a t e  q u e s t i o n s , 

t h e  R u l e  d o e s  n o t  c o n t e m p l a t e  a d m i s s i b i l i t y  o f  o p i n i o n s  a s  t o  

t h e  g u i l t  o r  i n n o c e n c e  o f  t h e  a c c u s e d  i n  a  c r i m i n a l  m a t t e r .

R u l e  7 0 5 ( b ) . T h e  c o m m i t t e e  a m e n d m e n t  o f  R u l e  7 0 5 ( b )  

r e f l e c t s  t h e  b e l i e f  t h a t  u s e  o f  t h e  t e r m  " i n  c a m e r a " ,  a s  

o p p o s e d  t o  " o u t  o f  t h e  p r e s e n c e  o f  t h e  j u r y " ,  m a y  b e  m i s l e a d ­

i n g ,  a n d ,  i n  a n y  e v e n t ,  i n o r d i n a t e l y  r e s t r i c t i v e .  T h e  c o m m i t t e e  

t h i n k s  t h a t  t h e  c o m m e n t a r y  s h o u l d  r e f l e c t  t h a t  t h e  p r e c i s e  

m e c h a n i s m  f o r  d e t e r m i n a t i o n  o f  w h e t h e r  t h e  r e q u i r e m e n t s  o f  

R u l e  7 0 5  a r e  s a t i s f i e d  s h o u l d  b e  l e f t  t o  t h e  s o u n d  d i s c r e t i o n  

o f  t h e  c o u r t ,  a n d  t h t  t h e s e  m e c h a n i s m s  m a y  i n c l u d e  s i d e  b a r  

p r o c e e d i n g s  a s  w e l l  a s  p r o c e e d i n g s  o u t  o f  t h e  p r e s e n c e  o f  j u r y  

o r  i n  c a m e r a .  P e r h a p s  t h e  c o n f u s i o n  a r i s e s  d u e  t o  d i f f e r e n c e s  

i n  p r a c t i c e  i n  v a r i o u s  j u r i s d i c t i o n s .  I n  t h e  s t a t e  o f  A l a s k a ,  

w h e n  h e a r i n g  o u t  o f  t h e  p r e s e n c e  o f  j u r y  i s  r e q u i r e d ,  com m on  

p r o c e d u r e  i s  t o  s e n d  t h e  j u r y  o u t  o f  t h e  c o u r t r o o m ;  i n  o t h e r  

j u r i s d i c t i o n ,  co m m o n  p r o c e d u r e  m a y  b e  f o r  t h e  j u r y  t o  r e m a i n  

s e a t e d  w h i l e  t h e  j u d g e  d i s c u s s e s  i s s u e s  w i t h  c o u n s e l  i n  t h e  

j u d g e ' s  c h a m b e r s .  S u b s t a n t i v e  p r o c e e d i n g s  c o n d u c t e d  " i n  

c a m e r a " - - i . e . ,  a c t u a l l y  i n  t h e  j u d g e ' s  c h a m b e r s — a r e  u n u s u a l  

i n  t h e  s t a t e  o f  A l a s k a .

R u l e  7 0 6 . A d d i t i o n a l  C o m m e n t a r y : T h e  c o m m i t t e e  r e v i s i o n

o m i t s  s u b s e c t i o n  ( b )  o f  t h e  o r i g i n a l  p r o p o s e d  r u l e s , c o v e r i n g

t h e  t o p i c  o f  c o m p e n s a t i o n  o f  e x p e r t s .  T h e  o m i s s i o n  i s  d u e  t o

t h e  f a c t  t h a t  c o m p e n s a t i o n  o f  e x p e r t s  i s  a l r e a d y  c o v e r e d  b y

A d m i n i s t r a t i v e  R u l e  9 ( c ) ,  a n d  t h e  s u b j e c t  o f  c o m p e n s a t i o n  w a s
Appendix 
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n o t  d e e m e d  a n  a p p r o p r i a t e  c o n c e r n  f o r  t h e  R u l e s  o f  E v i d e n c e .  

T h e  c o m m i t t e e  d o e s  s u g g e s t ,  h o w e v e r ,  t h a t  t h e  c o m m e n t a r y  t o  

R u l e  7 0 6 ,  i n  n o t i n g  t h e  o m i s s i o n  o f  t h e  o r i g i n a l l y  p r o p o s e d  

s u b s e c t i o n  ( b )  , s u g g e s t  t o  t h e  A l a s k a  S u p r e m e  C o u r t  t h a t  

A d m i n i s t r a t i v e  R u l e  9  b e  r e v i s e d  t o  p r o v i d e  f o r  m o r e  r e a l i s t i c  

c o m p e n s a t i o n  o f  e x p e r t  w i t n e s s e s ,  a n d  t o  i n c l u d e  s p e c i f i c  

p r o v i s i o n  f o r  p a y m e n t  o f  e x p e r t s  b y  t h e  c o u r t  w h e n ,  i n  t h e  

e x e r c i s e  o f  i t s  d i s c r e t i o n ,  t h e  c o u r t  e l e c t s  t o  a p p o i n t  

e x p e r t s ; t h e r e  s h o u l d  a l s o  b e  p r o v i s i o n  f o r  a  s p e c i f i c  

m e c h a n i s m  f o r  a d v a n c e  p a y m e n t  o f  s u c h  w i t n e s s e s .

R u l e  8 0 3 . A d d i t i o n a l  C o m m e n t a r y : T h e  c o m m e n t a r y  s h o u l d

r e f l e c t  t h a t  t h e  c o m m i t t e e  v o t e d  t o  n u m b e r ,  r a t h e r  t h a n  t o  

l e t t e r  t h e  s u b s e c t i o n s  o f  R u l e  8 0 3  i n  o r d e r  t o  c o n f o r m  t h e  

s u b s e c t i o n s  t o  t h e  c o u n t e r p a r t  f e d e r a l  r u l e  a n d  t o  f a c i l i t a t e  

c o m p a r i s o n  a n d  c r o s s - r e f e r e n c i n g  b e t w e e n  t h e  s t a t e  a n d  f e d e r a l  

p r o v i s i o n s .

R u l e  8 0 4 ( a ) ( 5 ) . Q u e s t i o n : T h e  c o m m i t t e e  v o t e d  t o  s u b m i t

t o  P r o f e s s o r  S a l t z b u r g  t h e  q u e s t i o n  w h e t h e r  R u l e  8 0 4 ( a ) ( 5 )  i s  

r e p e t i t i v e  a n d  u n n e c e s s a r y  i n  l i g h t  o f  t h e  p r o v i s i o n s  o f  R u l e  

8 0 3 (w ) [ 8 0 3  ( 2 3 )  a s  r e n u m b e r e d ] . 8 0 4 ( a ) ( 5 )  a n d  8 0 3 (w ) p r o v i d e

a n  i d e n t i c a l  e x c e p t i o n ;  s i n c e  8 0 3 (w )  m a k e s  i t s  e x c e p t i o n  

a p p l i c a b l e  t o  a l l  s i t u a t i o n s  r e g a r d l e s s  o f  t h e  a v a i l a b i l i t y  o f  

t h e  w i t n e s s ,  i t  a p p e a r s  a d e q u a t e l y  t o  c o v e r  t h o s e  c a s e s  

e n c o m p a s s e d  b y  R u l e  8 0 4 ( a ) ( 5 ) ,  w h e r e  t h e  w i t n e s s  i s  u n a v a i l ­

a b l e .  T h i s  m a y ,  i n  f a c t  b e ,  b e  t h e  r e a s o n  w h y  t h e r e  i s  n o  

p a r a l l e l  p r o v i s i o n  i n  t h e  c o r r e s p o n d i n g  F e d e r a l  R u l e .

R u l e  9 0 1 .  A d d i t i o n a l  C o m m e n t a r y ,  R e v i s i o n  t o  C o m m e n ta r y  

a n d  Q u e s t i o n : T h e  c o m m i t t e e  w a s  o f  t h e  v i e w  t h a t  t h e
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p r o v i s i o n s  o f  o r i g i n a l l y  p r o p o s e d  R u l e  9 0 1 ( b ) ,  s i n c e  t h e y  

c o n s t i t u t e d  m e r e  e x a m p l e s ,  s h o u l d  m o r e  a p p r o p r i a t e l y  a p p e a r  

i n  t h e  c o m m e n t a r y  r a t h e r  t h a n  i n  t h e  t e x t .  T h e s e  e x a m p l e s  

s h o u l d  b e  j o i n e d  i n  w i t h  e x i s t i n g  c o m m e n t a r y  i n  a n  a p p r o p r i a t e  

f a s h i o n .  S p e c i f i c a l l y  w i t h  r e f e r e n c e  t o  e x a m p l e  5 ,  t h e  

c o m m i t t e e  v o t e d  t o  h a v e  t h e  e x a m p l e  r e w r i t t e n  a s  f o l l o w s :

5 .  S i n c e  a l l  v o i c e  i d e n t i f i c a t i o n  i s  n o t  a
s u b j e c t  o f  e x p e r t  t e s t i m o n y  a n  o p i n i o n  m a y  b e  
s t a t e d  r e g a r d l e s s  o f  w h e t h e r  t h e  r e q u i s i t e  
f a m i l i a r i t y  w a s  a c q u i r e d  s o l e l y  f o r  t h e  
p u r p o s e  o f  l i t i g a t i o n ,  i n  t h i s  r e s p e c t  
r e s e m b l i n g  v i s u a l  i d e n t i f i c a t i o n  o f  a  p e r s o n  
r a t h e r  t h a n  i d e n t i f i c a t i o n  o f  h a n d - w r i t i n g .

T h e  c o m m i t t e e  a l s o  w a n t e d  t o  r e f e r  t o  P r o f e s s o r  S a l t z b u r g  t h e  

q u e s t i o n  w h e t h e r  s p e c i f i c  r e f e r e n c e  t o  a d m i n i s t r a t i v e  r e g u l a ­

t i o n s  a s  w e l l  a s  s t a t u t e s  a n d  r u l e s  m i g h t  b e  d e s i r a b l e  i n  

e x a m p l e  1 0 .

R u l e  1 0 0 4 . A d d i t i o n a l  C o m m e n t a r y : T h e  c o m m i t t e e  t h o u g h t

t h a t  t h e  c o m m e n t a r y  s h o u l d  m a k e  i t  c l e a r  t h a t  t h i s  s e c t i o n  

a p p l i e s  t o  s i t u a t i o n s  i n  w h i c h  n e i t h e r  t h e  o r i g i n a l  n o r  a  

d u p l i c a t e ,  a s  d e f i n e d  b y  t h e  r u l e s ,  i s  a v a i l a b l e .

R u l e  1 0 0 5 . A d d i t i o n a l  C o m m e n t a r y : T h e  c o m m i t t e e  w a s  o f

t h e  v i e w  t h a t  a d d i t i o n a l  l a n g u a g e  c l a r i f y i n g  t h i s  p r o v i s i o n  

s h o u l d  b e  i n c l u d e d .  A s  i s ,  c o n s i d e r a b l e  e f f o r t  i s  r e q u i r e d  t o  

u n d e r s t a n d  e x a c t l y  h o w  R u l e  1 0 0 5  r e l a t e s  t o  R u l e s  1 0 0 2 ,

1 0 0 3 ,  1 0 0 4 .  A  m o r e  s p e c i f i c  e x p l a n a t i o n  i n  t h e  c o m m e n t a r y  o f  

t h e  r e l a t i o n s h i p s  o f  t h e s e  r u l e s  t o  e a c h  o t h e r  w o u l d  a s s i s t  i n  

b e t t e r  u n d e r s t a n d i n g  a n d  m o r e  a c c u r a t e  i n t e r p r e t a t i o n  o f  t h e s e  

r u l e s .

R u l e  1 1 0 1 . A d d i t i o n a l  C o m m e n t a r y : T h e  c o m m i t t e e  t h i n k s

t h a t  a d d i t i o n a l  c o m m e n t a r y  s h o u l d  b e  a d d e d  s p e c i f y i n g  t h a t  t h e
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r e v i s i o n s  m a d e  b y  t h e  c o m m i t t e e  t o  t h e  o r i g i n a l l y  p r o p o s e d  

d r a f t  a r e  t h e  r e s u l t  o f  t h e  c o m m i t t e e ' s  v i e w  t h a t  i n a p p l i c a ­

b i l i t y  o f  t h e  R u l e s  o f  E v i d e n c e  t o  v a r i o u s  t y p e s  o f  

p r o c e e d i n g s  s h o u l d  b e  s p e c i f i c a l l y  p r o v i d e d  f o r  i n  t h e  

s t a t u t e s  o r  r u l e s  g o v e r n i n g  t h e  e x c l u d e d  p r o c e e d i n g s .  T o  a  

l a r g e  m e a s u r e ,  t h i s  s i t u a t i o n  a l r e a d y  e x i s t s  i n  A l a s k a  l a w .  

S p e c i f i c a l l y  w i t h  r e f e r e n c e  t o  s u b s e c t i o n  ( b ) , t h e  c o m m i t t e e  

w a n t e d  t h e  c o m m e n t a r y  t o  r e f l e c t  t h a t  t h e  s u b s e c t i o n  a n d  t h e  

A l a s k a  R u l e s  o f  E v i d e n c e  d o  n o t  a p p l y  t o  e x t r a d i c t i o n  

p r o c e e d i n g s ,  b u t  d o  a p p l y  t o  h a b e a s  c o r p u s  p r o c e e d i n g s .

G e n e r a l  R e q u e s t : T h e  c o m m i t t e e  v o t e d  t o  r e q u e s t

P r o f e s s o r  S a l t z b u r g  t o  c o n s i d e r  t h e  C a l i f o r n i a  C o d e  o f  

E v i d e n c e  a n d  t h e  b e n e f i t s  a n d  d r a w b a c k s  o f  i t s  s t r u c t u r e  a n d  

s u b s t a n c e  c o m p a r e d  t o  t h e  r u l e s  p r e s e n t l y  u n d e r  c o n s i d e r a t i o n .  

S p e c i f i c a l l y ,  t h e  c o m m i t t e e  w o u l d  l i k e  t o  h e a r  c o m m e n t  o n  t h e  

f e a s i b i l i t y  a n d  d e s i r a b i l i t y  o f  a  g e n e r a l  d e f i n i t i o n s  s e c t i o n  

s u c h  a s  t h a t  c o n t a i n e d  i n  t h e  C a l i f o r n i a  C o d e  o f  E v i d e n c e .

1 5
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M em o ran d u m  t o  t h e  C o m m it te e

I  h a v e  t r i e d  t o  c a r e f u l l y  r e v i e w  a l l  o f  t h e  c h a n g e s ,  q u e s t i o n s

a n d  s u g g e s t i o n s  m a d e  b y  t h e  C o m m i t t e e .  W h a t  I  h a v e  d o n e  i n  l i g h t  o f

y o u r  c o m m e n ts  a n d  a c t i o n s  i s  t o  s u p p l y  y o u  w i t h  a  d r a f t  a c c o m p a n i e d  b y  

a n  a p p r o p r i a t e  R e p o r t e r ' s  C o m m e n t f o r  e v e r y  R u l e  t h a t  y o u  h a v e  i n d i ­

c a t e d  t h a t  y o u  p r o p o s e  t o .  a d o p t t n .  A t  t i m e s  I  h a v e  v i g o r o u s l y  d i s a g r e e d  

w i t h  t h e  a p p r o a c h  t h a t  y o u  h a v e  c h o s e n .  I n  s u c h  c a s e s  I  h a v e  s u p p l i e d  

a n  a l t e r n a t i v e  r u l e .  I t  i s  my h o p e  t h a t  y o u  m i g h t  c o n s i d e r  t h e  a l t e r ­

n a t i v e  t h a t  I  h a v e  p u t  f o r t h  a n d  p e r h a p s  a d o p t  i t .  B u t ,  a s s u m i n g  t h a t

y o u  s t a y  w i t h  y o u r  o r i g i n a l  p r e f e r e n c e ,  I  h o p e  t h a t  y o u  w i l l  b e  w i l l ­

i n g  t o  s e n d  my a l t e r n a t i v e  r u l e s  a l o n g  w i t h  y o u r s  t o  t h e  S u p r e m e  C o u r t .  

I  h a v e  t r i e d  t o  c o n f i n e  m y s e l f  t o  d i s a g r e e i n g  o n l y  i n  t h e  v e r y  f e w  

p l a c e s  w h e r e  I  t h i n k  t h a t  t h e  d i s a g r e e m e n t  i s  f u n d a m e n t a l  a n d  w h e r e  

I  t h i n k  t h a t  t h e  S u p r e m e  C o u r t  o u g h t  t o  c o n s i d e r  t h e  c o m p e t i n g  d r a f t s .

A s  I  h a v e  g o n e  t h r o u g h  t h e  m a t e r i a l  t h a t  y o u  s e n t  a n d  c o m m e n te d  

u p o n  i t ,  I  h a v e  p u l l e d  n o  p u n c h e s .  I f  I  d i s a g r e e d ,  I  s a i d  s o .

I t  s e e m s  t o  me u n n e c e s s a r y  t h a t  I  t r a v e l  t o  A l a s k a  t o  m e e t  w i t h  

t h e  C o m m i t t e e .  I  d o n ' t  t h i n k  t h a t  I  c a n  a d d  a n y t h i n g  t o  w h a t  I  h a v e  

p u t  i n  w r i t i n g ,  a n d  I  h a v e  a  p r e t t y  g o o d  i d e a  f r o m  y o u r  c o m m e n t s  a s  

t o  w h a t  w a s  o n  y o u r  m i n d s .  B y  p r o v i d i n g  y o u  w i t h  a l t e r n a t i v e  d r a f t s ,  

t h e  d r a f t i n g  i s  o v e r  f o r  a l l  p r a c t i c a l  p u r p o s e s .  I  w o u ld  t h i n k  t h a t  

y o u  c o u l d  g e t  s o m e t h i n g  t o  t h e  S u p r e m e  C o u r t  v e r y  q u i c k l y .

O f c o u r s e ,  a s  I  i n d i c a t e d  i n  m y l e t t e r  t o  M r . B r y n e r ,  h e  c a n  

c a l l  m e a t  a n y  t i m e  i f  h e  h a s  q u e s t i o n s .

I f  I  t h o u g h t  t h a t  I  c o u l d  d o  a n y  g o o d  b y  c o m i n g  t h e r e ,  I  w o u ld

n o t  h e s i t a t e  t o  d o  s o .  B u t  I  r e a l l y  t h i n k  t h a t  I  w o u ld  s l o w  d o w n  t h e

w o r k .  W hen y o u  s e e  w h a t  I  h a v e  p r o v i d e d ,  I  t h i n k  t h a t  v o u  w i l l  a g r e e
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I

% w i t h  m e t h a t  i t  i s  c o m p l e t e  a n d  t h a t  y o u  w i l l  h a v e  n o  a d d i t i o n a l  n e e d
)

f o r  my s e r v i c e s .

I  w o u ld  l i k e  t o  t h i n k  t h a t  w i t h  t h i s  f i n a l  s u b m i s s i o n  I  h a v e  

g i v e n  y o u  t h e  v e r y  b e s t  i n  s e r v i c e  i n  t e r m s  o f  d r a f t i n g  a  C o d e  o f  

E v i d e n c e  f o r  t h e  S t a t e  o f  A l a s k a .  I  r e c e i v e d  t h e  m a t e r i a l  f r o m

M r . B r y n e r  o n  M a r c h  1 1 /  a  S a t u r d a y .  I  s p e n t  1 5 - h o u r  d a y s  d o i n g

n o t h i n g  b u t  g o i n g  o v e r  t h e  m a t e r i a l  d c . i n g  w h a t  w a s  t o  h a v e  b e e n  my 

s p r i n g  v a c a t i o n  h e r e .  A t  t h e  e n d  o f  s e v e n  o r  e i g h t  d a y s ,  I  t h i n k  I

h a v e  a  f i n a l  p r o d u c t  t h a t  y o u  w i l l  l i k e .

I  am s e n d i n g  a  c o p y  o f  t h e  c o m m e n ts  t h a t  I  h a v e  m a d e  a n d  t h e  

a l t e r n a t i v e  d r a f t s  o f  t h e  R u l e s  t o  G e r r y  D u b ie  a t  t h e  A l a s k a  C o u r t  

S y s t e m .  I  t h o u g h t  t h a t  h e  s h o u l d  h a v e  i t  f o r  h i s  r e c o r d s .

T h e r e  w a s  s o m e  c o n f u s i o n  a s  t o  t h e  w a y  i n  w h i c h  t h e  C o m m i t t e e  

j  w a s  g o i n g  t o  r e s p o n d  t o  t h e  m a t e r i a l  t h a t  I  s u b m i t t e d  t o  t h e  S u p r e m e  

C o u r t .  B u t  I  t h i n k  t h a t  t h i s  c o n f u s i o n  a r o s e  o u t  o f  a  t r a n s i t i o n  b e ­

t w e e n  a  C o m m i t t e e  t h a t  o n c e  h e a d e d  b y  J u s t i c e  E r w i n  i n ;  t h e  c u r r e n t  

C o m m i t t e e .  I n  a n y  e v e n t ,  I  d o u b t  t h a t  i t  w a s  y o u r  f a u l t ,  a n d  I  w i l l  

n o t e  t h e  c o n f u s i o n  f o r  t h e  S u p r e m e  C o u r t ' s  a d m i n i s t r a t i v e  s t a f f .

I n  c h o o s i n g  t o  b e  b l u n t  i n  my c o m m e n t s ,  I  .■ m t e n d e d  t o  b e  

h e l p f u l ,  n o t  i m p o l i t e .  I t  s t r u c k  m e t h a t  I  w o u l d  b e  d o i n g  n o o n e  a  

s e r v i c e  b y  b e i n g  l e s s  t h a n  c a n d i d  a t  t h i s  d i s t a n c e .

P l e a s e  d o  n o t  h e s i t a t e  t o  c a l l  me i f  y o u  h a v e  a n y  q u e s t i o n s .

I  r e s p e c t  t h e  j o b  t h a t  t h e  C o m m i t t e e  d i d  i n  g o i n g  o v e r  t h e  d r a f t ,  a n d  

I  h o p e  t h a t  t h e  C o m m i t t e e  u n d e r s t a n d s  w h y  I  h a v e  b e e n  c o n c e r n e d  w i t h  

c e r t a i n  c h a n g e s .

O n e o f  t h e  t h i n g s  t h a t  I  h a v e  t r i e d  t o  d o  i s  t o  a d d  i n  a l l  t h e  

r e c e n t  c a s e s  t h a t  h a v e  c o m e  dow n  s i n c e  I  f i r s t  d r a f t e d  t h e s e  R u l e s .  

S o m e t i m e s  t h i s  r e q u i r e d  h a n d w r i t t e n  a d d i t i o n s .  B u t  i t  r e a l l y  m a k e s
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^  t h e  s e t  a  c o m p l e t e  v e r s i o n  o f  w h a t  h a s  h a p p e n e d  i n  A l a s k a  E v i d e n c e  

s i n c e  A l a s k a  b e c a m e  a  s t a t e .

My h o p e  n ow  i s  t h a t  y o u  w i l l  k e e p  t h e  R u l e s  a n d  t h e  c o m m e n ts  

t o g e t h e r .  I  a l s o  h o p e  t h a t  t h e y  w i l l  g o  t o  t h e  S u p r e m e  C o u r t  r e l a ­

t i v e l y  s o o n  a n d  t h a t  t h e  S u p r e m e  C o u r t  w i l l  c o n s i d e r  t h e  R u l e s  a n d  

c o m m e n t s  t o g e t h e r .  I f  y o u  t h i n k  t h a t  a  c o m m e n t n e e d s  c h a n g e s  o r  

a d d i t i o n s ,  t h e r e  i s  n o  r e a s o n  y o u  — ma k e  a d d i t i o n s  o r  c h a n g e s .

Y o u  c a n  e i t h e r  c h a n g e  t h e  c o m m e n t  d i r e c t l y ,  o r  i n d i c a t e  t h a t  t h e  

C o m m i t t e e  h a s  a  n o t e  i t  H o w e v e r  y o u  w a n t  t o  d o  t h i s
'  j

w o u l d  b e  f i n e  w i t h  m e . Y o u  m i g h t  e v e n  c o n s i d e r  t a k i n g  t h e  R e p o r t e r ' s  

C o m m e n ts  a n d  a d o p t i n g  th e m  a s  C o m m i t t e e ' s  C o m m e n ts . B u t  t h e r e  i s  n o  

s i n g l e  • w a y  t o  d o  t h i s .  W h a t e v e r  y o u  d o  w « ‘ l ‘ b e  f i n e  w i t h  m e .

*y•N
)
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S u p r e m e  C o u r t
jState nf Alaska

Ro b e r t  o . Bacon pouch u
Clerk of court J u n e  5 ,  1 9 7 9  Juneau, Alaska 99en

19071 465-3410

TO : A l a s k a  A t t o r n e y s  a n d  J u d g e s

FROM: R o b e r t  D . B a c o n
C l e r k  o f  t h e  S u p r e m e  C o u r t

E n c l o s e d  y o u  w i l l  f i n d  a  c o m p l e t e  c o p y  o f  t h e  new  
A l a s k a  R u l e s  o f  E v i d e n c e ,  w h i c h  w i l l  t a k e  e f f e c t  o n  A u g u s t  
1 ,  1 9 7 9 .

M any o f  y o u  h a v e  t h e  b l u e  p a p e r b o u n d  c o p i e s  o f  t h e  
r u l e s  i s s u e d  b y  t h e  A l a s k a  B a r  A s s o c i a t i o n  i n  M ay i n  c o n j u n c ­
t i o n  w i t h  t h e  c o n t i n u i n g  l e g a l  e d u c a t i o n  p r o g r a m  o n  t h e  new  
r u l e s .  Y o u  w i l l  w a n t  t o  n o t e  t h a t  t h e  S u p r e m e  C o u r t  h a s  
m o d i f i e d  R u l e  4 1 2  s i n c e  t h a t  t i m e ,  a n d  t h e  f i n a l ,  r e v i s e d  
v e r s i o n  a p p e a r s  i n  t h e  e n c l o s e d  s e t .  I n  a d d i t i o n ,  n o n - s u b ­
s t a n t i v e  e d i t o r i a l  c o r r e c t i o n s  h a v e  b e e n  m a d e  i n  a b o u t  h a l f  
a  d o z e n  r u l e s  u n d e r  t h e  s u p e r v i s i o n  o f  t h e  A l a s k a  S u p re m e  
C o u r t .  I n  c a s e  o f  d i s c r e p a n c i e s ,  t h e  e n c l o s e d  t e x t  i s  o f f i ­
c i a l  a n d  i s  t h e  o n e  w h i c h  w i l l  b e  a p p l i e d  b y  t h e  c o u r t s .

B o o k  P u b l i s h i n g  C o m p a n y , o f f i c i a l  p u b l i s h e r s  o f  
t h e  A l a s k a  R u l e s  o f  C o u r t ,  w i l l  p u b l i s h  t h e  R u l e s  o f  E v i d e n c e ,  
t o g e t h e r  w i t h  t h e  c o m p l e t e  t e x t  o f  t h e  c o m m e n t a r y  b y  P r o f .  
S t e p h e n  A . S a l t z b u r g  o f  t h e  U n i v e r s i t y  o f  V i r g i n i a ,  a s  a  new  
V o lu m e  I - A  o f  t h e  A l a s k a  R u l e s  o f  C o u r t .  S u b s c r i b e r s  s h o u l d  
r e c e i v e  t h a t  v o l u m e  l a t e  t h i s  su m m er o r  e a r l y  t h i s  f a l l .  T h e  
c o m m e n t a r y  h a s  b e e n  m o d i f i e d  s i n c e  t h e  B a r  A s s o c i a t i o n  
i n s t i t u t e s  i n  M ay t o  r e f l e c t  t h e  f i n a l  c h a n g e s  i n  t h e  t e x t  
o f  t h e  r u l e s .

U s e r s  w i t h  s u g g e s t i o n s  f o r  i m p r o v e m e n t s  i n  t h e  
f o r m  o r  s u b s t a n c e  o f  t h e s e  o r  o t h e r  A l a s k a  c o u r t  r u l e s  a r e  
u r g e d  t o  s e n d  th e m  t o  t h i s  o f f i c e .  A l l  s u g g e s t i o n s  a r e  
g i v e n  c a r e f u l  c o n s i d e r a t i o n  b y  t h e  A l a s k a  S u p r e m e  C o u r t .
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Suprem e C o u rt, n o  p erso n , organization , o r  entity has a right to  . .  .(3 )  refuse to  p ro d u ce  any ob ject 
o r w ritin g ...
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A R G U M E N T

I .  M o s t  J u r is d ic t io n s  th a t  h a v e  C o n s id e re d  S im ila r  I s s u e s  h a v e  fo u n d  a  P riv ile g e .

T h e  State claim s th at n o  jurisdiction has ever adopted  a privilege like the on e here. 

B u t in fact m o st jurisdictions th at have considered the issue have ad o p ted  o r  recogn ized  a 

privilege w hen the law allows (or, as here, requires) lay rep resen tation  in  em p loym en t 

hearings o r  w here im p o rtan t confidential com m u n ication s o f  union m em b ers w ith union  

officials was threatened:

Welfare Rights Org. v. Crisan, 661  P.2d 1 0 7 3  (Cal. 1 9 8 3 );
City o f Newburgh v. Newman, 421  N Y S  2d  6 7 3  (1 9 7 9 );
Seelig v. Shepard, 5 7 8  N .Y .S .2d  9 6 5  (Supr. C t. 1 9 9 1 );
District No. 1-PCD  v. A p ex  M ar Co, 2 9 6  A D  2d  3 2  (N .Y. A pp. Div. 2 0 0 2 ) ;
In Re Grand Jury Subpoenas, 9 9 5  F. Supp. 3 3 2 ,3 3 6  (E .D . N Y  1 9 9 8 ) ;
International Union v. Gam er, 1 0 2  F.R .D . 1 0 8  (M .D . Tenn. 1 9 8 4 );
Woods v. N .J. Dept o f Education, 8 5 8  F.Supp. 5 1 ,5 5  (D. N.J. 1 9 9 3 );
N L R B  v. Jackson Hospital Corporation, 2 5 7  F.R.D . 3 0 2 , 3 1 1 -1 2  (D .D .C .2 0 0 9 );
Cook Paint and Varnish Co., 2 5 8  N L R B  1 2 3 0  (1 9 8 1 );
Berbiglia, Inc., 2 3 3  N L R B  1 4 7 6 ,1 4 9 5  (1 9 7 7 ), a f f ’d  6 0 2  F .2d  8 3 9  (8 th Cir. 1 9 7 9 ) ;
U.S. D e ft  o f Treasury, 3 8  F .L .R .A . 1 3 0 0 ,1 3 0 2  (1 9 9 1 );
N .H . Troopers A s s ’n v. N .H . Dept o f Safety, N o . P -0 7 5 4 :2 , P E L R B  D ecisio n  N o . 9 4 -9 4 -7 4  
(N .H . Public E m p lo y ee  Relations B o ard , 1 9 9 4 );
IB E W L o ca l 7 7 ,2 0 0 3  W L  2 1 6 5 8 6 9 5  (W ash. Publ E m p lo y m en t R elations C o m m ’n , 2 0 0 3 ) .1

T h e  fallacy in the S tate ’s argum ent is that it defines the “ privilege”  so  narrow ly, i.e., a 

privilege betw een union m em b ers and union lay ad vocates in litigation follow ing an 

adm inistrative p ro cess  involving the union m em b er’s em p loym en t status. In  fact, all the  

listed cases recogn ize the critical need fo r m aintaining confidentiality in union m em b er

1 T h ere  are also cases in w hich co u rts  recognized a full lab or relations privilege, w hich  
w ould en co m p ass cases like the instant on e, but in situations in w hich un ion  bargaining  
strategy w as involved, III Educ. Labor Relations Bd. v. Homer Cmty Consol. Sch. Dist., 5 4 7  N .E .  
2d  1 8 2  (111. 1 9 8 9 ) ; and Patterson v. Heartland Indus. Partners, 2 2 5  F .R .D . 2 0 4  (N .D . O h io  2 0 0 4 ) ,  
holding th at the F irs t A m en d m en t F reed o m  o f  A ssociation  p revents th e  disclosure o f  
confidential lab or relations in form ation .

1



relations w hen substantial m em b er rights are at issue, and they all lead to  the con clu sion  that 

this case -  in w hich the State m andated a lay union ad vocate in a vital p ro ce ss  to  w hich due 

p rocess rights attach  -  easily falls w ithin the sam e logic.

I I .  T h is  C o u r t  is  F r e e  to  A d ju d ic a te  th e  R ig h ts  o f  th e  L i t ig a n t  B e f o r e  I t .

T h e  State argues th at this co u rt has m ade a policy decision  n o t to  reco g n ize  new  

privileges in case law, but only through form al rule changes. I t  claim s th at the Suprem e  

C o u rt has failed to  recogn ize  any new  privileges through case law after the Rules o f  

E v id en ce w ere p rom u lgated  in 1 9 7 9 . B u t in fact this co u rt has d on e so  fou r tim es since  

1 9 7 9 :

Confidentiality privilegefar non-attorneys working with attornys, A m erican  N ation al

W aterm attress C orp . v. Manville, 6 4 2  P.2d 1 3 3 0 ,1 3 3 3 - 4  (Alaska 1 9 8 2 ) ;

Executive privilege, D o e  v. Alaska Superior C o u rt, T h ird  Judicial D istrict, 7 2 1  P.2d 6 1 7

(Alaska 1 9 8 6 ) ;

Conditionalprivilegefar publication o f defamatory material in employer-employee relationship,

Schneider v. Pay'N Save, 7 2 3  P.2d 6 1 9  (Alaska 1 9 8 6 );

Deliberative process privilege, Capital In form ation  G ro u p  v. O ffice  o f  G o v e rn o r, 9 2 3  P.2d

2 9  (Alaska 1 9 9 6 ).

In  n on e o f  th ose  cases did the co u rt indicate any hesitation to  co n sid er and rule o n  

the privilege questions b efo re  i t  Indeed, the in trod u ctory  sen ten ce o f  E v id e n ce  Rule 501  

indicates that privileges based o n  the federal and state con stitu tion s are in addition to  the 

privileges enum erated in th e  Rules, as they m ust be since this c o u rt  has a duty to  en fo rce

2



lights p ro tected  by the constitutions. T h e  State urges the co u rt to  refuse to  give relief to  

actual parties w h ose constitu tion al rights have been violated, in favor o f  a lengthy  

rulem aking p ro cess  for future cases. T h is co u rt has never ch o sen  to  ignore the rights o f  

litigants in fro n t o f  it, and the State has given no reasons why it should d o  so  now.

I I I .  T h e  S ta te  A lre a d y  h a s  th e  D is c o v e ry  T o o ls  to  L e a r n  th e  F a c t s  a t  I s s u e .

T h e  State claim s th at recogn ition  o f  a privilege betw een a litigant and his lay ad vocate  

w ould m ake it “ im possible”  to  learn the facts regarding exh austion  o f  adm inistrative  

rem edies. Y et a privilege w ould n o t p revent the State from  m aking ordinary d iscovery o f  

relevant facts. A n d  the m ain fact the State now  claim s it m u st p rove -  th at M r. P eterso n  did 

n o t take the last possible step  in the adm inistration p rocess, o f  appealing to  th e  union’s 

board  after his union ad v o cate  decided n o t to  dem and arbitration -  has been  adm itted  from  

the start. In d eed  the S tate, in its deposition o f  Mr. P eterso n , asked him  w h eth er he had  

appealed his ad vocate ’s refusal to  take the m atter to  arbitration to  the union's b oard , and  

received a full answ er describing b oth  the fact that he had n o t d o n e so  and the reason s it 

would have been  futile. [T R  2 9 2 -2 9 7 , App. A] In sh o rt, the underlying facts are d iscoverable  

and have already been  d iscovered . T h e  State has show n n o  com pelling need to  invade  

ad vocate-client confidentiality in o rd er to  find ou t m ore. W h a t the State really is after is 

con fidences shared betw een a client and his advocate.

T h e  State adm its in its b rie f  that it is actually fishing fo r anything else th at m ay be  

helpful to  it, such as w h eth er “ ...M r. Peterson ’s explanations fo r his failure to  re p o rt felonies 

surfaced only during the grievance p ro c e s s ...a n d  [whether] M r. P ete rso n  m ad e false



statem ents to  his u nion ...and  i f  there are o th er grievances in the file involving Mr. 

P eterson ...”  [R espondent’s brief, p. 1 0 , fn. 24]. O bviously the State cou ld  have asked ab ou t 

such facts through n o rm al discovery, w ithout dem anding to  see the com m u n ication s  

betw een M r. P eterso n  and his advocate. W hile the State is free to  d o  discovery  to  find ou t  

facts, there is n oth in g th at w ould justify wiping ou t the confidentiality o f  a litigant w ith his 

ad vocate, m erely so  th at the o th e r side can  fish for som ething that m igh t be helpful.

In  sh o rt, the State can  discover all relevant facts th rou gh  n o rm al d iscovery w ithout 

any need to  invade the co m m u n ication s betw een client and ad vocate , a relationship in  w hich  

Mr. P eterson , along w ith all union m em bers, have an exp ectatio n  o f  privacy.

IV. D u e  P r o c e s s  is  N o t  O p tio n a l in  th is  L i t ig a t io n

T h e  State claim s th at due p rocess is n o t even required a t this stage, i.e ., in litigation, 

because the State gave M r. P eterso n  due p rocess already, in the adm inistrative phase. In  th at  

phase, the State says, it benevolently refrained from  dem anding the private co m m u n icatio n s  

betw een M r. P eterso n  and his advocate. So it d oesn’t m atter th at n ow  th at privacy is being  

invaded.

T h is creative argu m en t fails because it would deny due p ro cess , i.e ., the critical right 

to  private co m m u n ication s w ith o n e ’s advocate, i f  at any p oin t in  the p ro cess  a litigant knew  

that a t som e later p o in t all his private com m u n ication s could  be revealed to  the State. A s  the  

C alifornia Suprem e C o u rt said in Crisan, op.at., the legislature ca n n o t have intended th at the  

only advice a lay ad vocate  could  give his client is, “d on ’t  talk to  m e.”

M oreover, this c o u rt has never held that in either o f  the tw o phases o f  union

4



m em b er litigation -  the adm inistrative p rocess o r  the co u rt p ro ce ss  -d u e  p ro cess  is optional. 

B o th  phases are vital to  an em ployee’s rights. T h e  State’s b ro ad  claim  th at by acco rd in g  due 

p ro cess in only som e isolated p arts o f  the process, it is excu sed  fro m  offerin g  due p ro cess  in 

oth er parts, im plicates the w hole schem e under w hich the State requires public em ployees to  

g o  th rou gh  b o th  phases, and in w hich it prohibits attorneys fro m  participating in the first 

phase. It is n o t necessary  fo r this co u rt to  decide now  w h eth er due p ro ce ss  is denied by the  

S tate’s im position o f  a rule disallowing attorney representation  in th e adm inistrative phase, 

b ut the breadth  o f  the S tate ’s claim  th at it d oes n o t need to  provid e due p ro cess  in the 

co u rtro o m  phase i f  it g ran ts it in the adm inistrative phase is sw eeping. W e urge the co u rt to  

decide for the P etition er o n  n arrow  grounds, i.e., that he has a right to  confidentiality with  

his union lay ad v o cate ; b u t the S tate’s argum ent does raise the qu estion  o f  w h eth er it is even  

constitutional to  require an em ployee to  g o  through a p ro cess in w hich  lawyers are 

prohibited and lay ad vocates are n o t allowed to  m aintain client confidentiality.

V. C o n fid e n tia lity  B e tw e e n  G rie v a n t a n d  A d v o c a te  P r o m o te s  F a i r  a n d  E f f ic ie n t
P r o c e s s .

T h e  State argues th at the “grievance p ro cess”  w ould be d am aged if  it ca n n o t invade  

the confidentiality o f  a public em ployee’s com m unications w ith  his ad vocate . T h e  op p osite  

is the case. A s it is, th ere is substantial skepticism  am on g state em p loyees ab o u t w h eth er the  

adm inistrative p ro ce ss  is anything but a tim e-consum ing ch arad e w ith an  o u tco m e  that is 

preordained in a lm o st all cases. I f  the em ployee know s that he ca n n o t speak openly to  his 

ow n ad vocate, it is all the m o re  likely th at that em ployee will co n sid er the adm inistrative  

p ro cess to  be a farce, intended by the State to  delay resolutions and fo rce  w orkers to  seek



V I . T h e  S ta te 's  S ta te m e n t  o f  " F a c t s "  is  B ia s e d  a n d  A im e d  a t  P r e ju d ic in g  th e
C o u rt

Finally, w e n ote th at the State’s characterization o f  the facts is an  unbalanced ad 

h om in em  attack  o n  M r. P eterso n , by setting o u t highly co n tested  factual claim s as if  they  

w ere true. T h ere  are serious fact issues regarding w hether Mr. P eterso n  had any con viction s  

for felonies as an adult; w h eth er a D ep artm en t o f  L a b o r em ployee in stru cted  him  n o t to  put 

dow n con viction s fro m  thirty years earlier o n  his job application; w h eth e r the S tate knew  

ab ou t his re co rd  as a young p erson , investigated it, and told him  it w as n o t a p rob lem , tw o  

years b efore  this job  action  against him ; w hether the sam e State th at n o w  claim s surprise by 

his use o f  an o th er nam e during p art o f  his life p rosecu ted  him  tw elve years ag o  fo r using the  

o th er nam e instead o f  his ow n. O n  the o th er side, the State ign ores the fact th at he has 

been a solid citizen and m em b er o f  the com m unity since leaving his h o m e in an o th er state  

to  start a new  life thirty years ago, and that he w as steadily em ployed , using his ow n  nam e, 

until the State b ro u g h t up  facts that it had know n ab out and excu sed  fo r years. In  sh o rt, the  

c o u rt  should n o t be swayed by a one-sided recitation o f  the b ack grou n d  facts th at should be  

left to  the jury to  consider.

C o n c lu s io n

T h e  State's b rief fails to  show  any substantial case law th at w ould allow the State to  

invade the private co m m u n icatio n s betw een a litigant and his ad vocate . T h e  fact th at the  

State itself m andates that the litigant use a lay advocate and n o t an ad m itted  atto rn ey  is itself

em ploym ent elsewhere o r just forget about seeking an objective adjudication o f  grievances.

6



questionable, b u t to  th en  use th at requirem ent as a w edge to  invade private com m u n ication s  

vital to  due p ro cess  should n o t be allowed. T h e  trial co u rt's  o rd e r should be reversed  and  

the case sent b ack  fo r trial.

Respectfully subm itted this 7 th  o f  O cto b e r, 2 0 1 1 . ^  ^

D ouglas K . M ertz  
Alaska B a r N o . 7 5 0 5 0 2 7  

M ertz L aw  O ffice  
A ttorn ey  for the P etition er

7
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Page 290 j

1 people, four people -  five, four -  I've said in |
2 front of three people that I dont really know some
3 embarrassing stuff. And it's like -  and then
4 guess what? There is going to be five more people
5 that have to talk about it, and five more.
6 And you know what? I'm good to
7 go. If I have to stand up in a front of a j
8 courtroom and tell eveiybody what happened to me, j
9 and why, bring it Because you know what? It j

10 doesn't change the fact that this is wrong. It's
11 wrong. All -  and all I wanted to do was the right
12 thing, Mr. Ptacin. AskPaL I tried to do the
13 right thing. And I said, "Hey" - 1 mean -  I'm
14 sorry. I'm so sorry.
15 Q. No, it’s okay.
16 A. I didn’t have control right therefor a
17 second, and I'm sorry.
18 This is ~  if s sad to me. It’s
19 really sad, because I know people that are at
20 JAMHL You know what? I have to call a few people
21 tonight and tell them that nothing you tell those
22 people is sacred Nothing. (Witness crying.) It
2 3 doesn't matter if it’s your priest, your union,
24 yourlawyer.
2 5_________That's what this is about to me,

Page 2 91 j
1 and it’s not going to stop with just this. I can't
2 let it. Not you guys. There is a thing with the
3 union now. It's -  and if I have to spend my time
4 doing that, I'm comfortable up on the hill. And if
5 I -  and I've never come down-and Tve never
6 left there without -  because it's always about the
7 right thing. If you go up the hill -  that's still
8 my belief, that if you go next door to the building
9 and you’re right -  ami that's what Tim Kelly

10 taught me -  that if you go -  if you're real, if
11 you're sincere with your thing, whatever you're
12 going there for, you will prevail. And that-and
13 thafs what this is all about
14 And I may have made some mistakes,
15 but -  and, you know, whatever. I'm just a little
16 disappointed that JAMHI, you know, had to sell me
17 out So, you know.
18 MR. MERTZ: Let's see if John’s got
19 some more questions.
20 THE WITNESS: I'm sorry.
21 Q. Yeah. That's okay.
22 I don't want to talk too much
23 about the union grievance process, because we've
24 got issues there, but -  I
25 A. Yeah. i

Page 292

Q. -  can you at least tell me -  and, 
again, just stop it if you, you know -  do you 
recall why-and HI show you. This is all I 
have so far. IVe got an e-mail from Dick Isett to 
Mertl, or Benthe Mertl-Posthumus.

A. I got a good recording if you want it
Q. What's the recording of?
A. The one of Dick saying, "Everything's 

going to be great" And I had a meeting w ith-it 
was a message he left on my phone.

MR. MERTZ: Okay. That's separate 
from what he's talking about

THE WITNESS: Okay.
Q. Yeah. But it says-
A. I have two, if you want to hear them.
Q. We'll wait on that

It says, "Hello, Benthe.
Mr. Peterson has not appealed my decision not to 
arbitrate his grievance. The union hereby 
withdraws Union Case" -  and then it goes on to 
list it

And this is all the information 
that I have about your union grievance process, 
going to the union to talk about what happened. 
(Handing.)

Page 293

A. Oh. Oh. And I asked him for 
arbitration over and over. I don't know really 
what - 1 dont know really what that is. I don't 
know. It -  you talk about stuff, but -

Q. Did you -  and, again, stop if you want
me to stop, but-

A. I'm sorry.
Q. -  did the union send you any kind of 

letter saying that you had an ability to file or 
to -

A. Maybe.
Q. -- go for -
A. I know he told me that it would be 

pointless, because he said, "We're the people -  
we’re the people that make that decision, and I’m 
telling you right now that it’s pointless. But you 
can- if you don't believe me, you can file a 
grievance, file an appeal. You can arbitrate. You 
can file for arbitration. You can file an appeal 
for our decision, but it's going to be pointless, 
because we're the people who make up the decision," 
and —

Q. So you actually had a conversation 
with -

A. Many, yeah.___________________________

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
2 1
2 2
23
24
25

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
2 0
21
2 2
23
24
25
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1 Q. ~ with Dick about this very issue? 1 why bother?
2 A. Yeah. Yeah. In fact, he told me that 2 Q. Do you have any notes from this or
3 it was aU going to be all pretty much settled 3 any-
4 That's a good recording or message that he left 4 A. No. I remember it though, because he
5 "I had a great meeting with this 5 said -  he explained -
6 Mertl-Posthumus" - 6 Q. Do you have any-do you have
7 MR. MERTZ: Okay. Now, he's asking 7 anything, paperwise, that would confirm this?
8 you about something else. 8 A. I can look, but I don’t think - 1
9 THE WITNESS: Okay. 9 don't think so.

10 MR. MERTZ: It's the question of 10 Q. You folks have the union records. I
11 whether to press the state for an aibitration. 11 don't I've never seen them. And -
12 THE WITNESS: He told me to forget 12 A. Oh, that's what I heard
13 it 13 MR. PTACIN: Is there a way to get
14 MR. MERTZ: And then after Dick had . 14 through this stuff, do a priv. log or anything
15 decided they wouldn't ask for arbitration, then 15 for -  at least on this issue?
16 there is what he told you about whether you should 16 MR. MERTZ: Yeah. My recollection
17 appeal. 17 is that there is nothing in writing about this,
18 THE WITNESS: Yeah. Yeah. He 18 other than that e-mail to Benthe that you mentioned
19 said "Don't -- don't -  you can appeal this 19 But Tm going to look.
20 arbitration, but you cant" - 20 MR. PTACIN: Okay.
21 Q. Did you do that through a phone call, a 21 MR. MERTZ: And if there is
22 talk with Didr? 22 something, HI give it to you.
23 A. Oh, I'm sure it was cm the phone, 23 THE WITNESS: fll look too. HI
24 because I never saw him. 24 look tonigjht I save-
25 Q. You never did that in e-mail or 25 MR. MERTZ: See if you’ve got

Page 295 Page 297
1 anything? 1 anything. Tell me if you find anything, and HI
2 A. Doubtful. 2 look through the records.
3 Q. He never sent you an e-mail? 3 THE WITNESS: Okay.
4 A. He sent me lots -  well, a few e-mails, 4 MR. MERTZ: And if there's
5 but- 5 something, you'll get it.
6 Q. And you consider all of these 6 MR. PTACIN: At least on this
7 conversations between you and Didr are privileged? 7 issue, yeah.
8 MR. MERTZ: Well, he's obviously 8 THE WITNESS: Yeah.
9 willing to tell you about it  And this particular 9 MR. PTACIN: At least get that far.

10 one, about the futility of that final appeal, is 10 THE WITNESS: Yeah. Because I
11 something you ought to know, which is wiry I'm not 11 remember him telling me that it was pointless. But
12 making an objection. 12 he was like kind of weird about it, because he said
13 Q. Right Right And that's what I need 13 "But you can go ahead and do that anyway,"
14 to know. 14 (enunciating) you know, in his Dick Isett voice.
15 A. Yeah. He said - 15 MR. PTACIN: Yeah. Well mark that
16 Q. What's die - 16 in, just for good measure.
17 A. -  don't -  he said "You can do it" 17 (Exhibit 11 duly marked)
18 %  made it sound like -  you know what honestly? 18 BY MR. PTACIN:
19 He sounded -  he didnt sound like Josh Lovett, but 19 Q. As far as union questions, Til just-
20 it was the same pretense, like -  no, it was 20 hold that open, waiting for the judge to rule on
21 completely -  I'm sorry. Scratch that It was 21 those issues for now.
22 completely different 22 A. Yeah. I don't mind
23 But in the same tone, he said 23 Q. Now, unemployment In one of your
24 "You can appeal it  but we’re the ones that make 24 responses, you'd mentioned that you had been taking
25 the decision if it’s going to be approved" And so 25 some unemployment-
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INTEREST OF A M IC U S C U R IA E  

The American Federation of Labor and Congress of Industrial 

Organizations (AFL-CIO) is a federation of 56 national and international labor 

organizations with a total membership of approximately 11.5 million working men 

and women.1 The petitioner in this case, Russell Peterson, Jr., was represented in 

the grievance process by a representative of the Alaska State Employees 

Association, which is affiliated with the AFL-CIO through its parent union the 

American Federation of State, County and Municipal Employees. This case 

presents an important and recurring question for the AFL-CIO and its affiliates: 

the extent to which confidential communications between employees and their 

union representatives made during the grievance process are protected from 

disclosure in subsequent litigation involving the employee and the employer.

STATEMENT OF THE CASE 

Petitioner Russell Peterson, Jr. (Peterson) was employed by the Alaska 

Department of Labor in a bargaining unit represented by the Alaska State 

Employees Association, AFSCME Local 52, AFL-CIO (ASEA). Petitioner’s 

Excerpt (hereinafter Pet. Exc.) 142,146. After he was fired from his position with 

the Department of Labor, Peterson filed a grievance pursuant to the collective 

bargaining agreement between the State of Alaska and the ASEA. Pet. Exc. 146. 

The agreement states clearly that only the union, and not private counsel, may

1 Both parties have consented in writing to the filing of this brief am icu s
cu r ia e .
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represent an employee in the grievance process. Pet. Exc. 20. Pursuant to this 

provision, a non-lawyer representative of the ASEA handled Peterson’s grievance. 

Pet. Exc. 20-21. The ASEA and the State were unable to resolve Peterson’s 

grievance and the union decided not to pursue the grievance to arbitration. Pet. 

Exc. 128. Peterson then filed this suit for unjust termination in superior court.

Pet. Exc. 2-8.

In court, the State subpoenaed the ASEA’s entire grievance file pertaining 

to Peterson and subpoenaed the ASEA’s Business Manager to appear for a 

deposition. Pet. Exc. 50. Peterson objected to the State’s attempt to discover 

Peterson’s communications with the ASEA during the grievance process and 

moved for a protective order, contending that the grievance-related confidential 

communications at issue were privileged. Pet. Exc. 34,38-45. The superior court 

rejected this argument and denied Peterson’s motion for a protective order. Pet. 

Exc. 146-151. Peterson then petitioned this Court for interlocutory review of the 

superior court’s discovery order, which this Court granted. S ee  Order Granting 

Pet. for Rev. 1.

SUMMARY OF ARGUMENT 

A public employer’s demand to discover confidential grievance-related 

communications between an employee and his union representative constitutes an 

unfair labor practice in violation of the Alaska Public Employment Relations Act. 

(PERA). Rather than require parties to commence wasteful satellite litigation by 

filing unfair labor practice charges under that law, this Court should, by means of

2



its supervisory authority over the discovery process, permit employees and their 

unions to assert a limited privilege for confidential grievance-related 

communications in court. The recognition of this limited privilege is necessary to 

permit the proper functioning of PERA’s mandatory grievance and arbitration 

system and to ensure that labor disputes are, to the greatest degree possible, 

resolved through contractual dispute-resolution processes rather than through 

litigation.

ARGUMENT

A public employer’s demand to discover confidential communications 

between an employee and his union representative made during the mandatory 

grievance and arbitration process interferes with the employee’s right to union 

representation in violation of the Alaska Public Employment Relations Act 

(PERA). AS 23.40.070 et. seq. Alaska’s civil discovery rules generally permit a 

party to “obtain discovery regarding any matter, not privileged which is relevant to 

the subject matter involved in the pending action.” Alaska R. Civ. P. 26(b)(1). No 

express privilege exists under Alaska’s Rules of Evidence for confidential 

grievance-related communications between employees and their union 

representatives. S e e  Alaska R. of Evid. 501 -  509. In order to harmonize PERA’s 

strong public policy in favor of contractual resolution of labor disputes with the 

civil discovery rules’ presumption in favor of disclosure, this Court should 

recognize a statutory-based limited privilege for confidential grievance-related 

communications between employees and their union representatives.

3



1. The NLRB has held that an employer’s demand to discover confidential 

communications between an employee and his union representative made during 

the grievance process interferes with the employee’s right to union representation 

and therefore will not be enforced. S e e  C o o k  P a in t a n d  V arn ish  C o ., 258 NLRB 

1230 (1981). The NLRB’s ruling has been followed by every state court and 

public employment labor relation board that has addressed the question. III. E d . 

L a b . R el. B d . v. H o m er  Cm ty. C on so l. S ch . D ist., 547 N.E.2d 182,188 (111. 1989); 

S ee lig  v. S h ep a rd , 578 N.Y.S.2d 965 (N.Y. Sup. Ct. 1991); I n f  I B h d . o fE le c .  

W orkers v. P u b . U til. D ist. 1 , Dec. 7656-A, 2003 WA PERC LEXIS 46,55 (Wash. 

Pub. Employment Relations Comm’n, June 11,2003); N .H . T ro o p er s  A ss'n  v.

N .H. D ept, o f  S a fety , Dec. 94-74 (N.H. Pub. Employee Relations Bd., Aug. 31,

1994), a v a ila b le  a t  http://www.nh.gov/pelrb/decisions/board/documents/1994- 

074.pdf. Thus, there is unanimous agreement that an employer’s attempt to 

discover confidential grievance-related communications between an employee and 

his union representative interferes with the employee’s protected rights.2

2 Neither of the cases cited by the State in its Brief in Opposition to 
Petition for Review, s e e  Resp. Br. in Opp., p. 8 n.l 1, are to the contrary. In 
A tw ood  v. B u rlin g ton  In du s. E qu ity, In c ., 908 F.Supp. 319 (M.D.N.C. 1995), the 
court held that the presence of a non-lawyer union representative at pre-litigation 
meetings between employees and an attorney destroyed the attomey-client 
privilege. A tw ood  is factually inapposite because the conversations did not occur 
during the grievance or arbitration process. In W alker v. H u ie, 142 F.R.D. 497 (D. 
Utah 1992), the court held that a citizen injured by a police officer could discover 
communications made between the officer and a union representative during 
internal employer disciplinary proceedings. However, the plaintiff in H u ie was a 
stranger to the collective bargaining process in which the communications took 
place, so that case is distinguishable as well.
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The logic of these decisions is unassailable. The grievance process is a 

mechanism by which a union, performing its statutory role as the exclusive 

representative of all the employees in the bargaining unit, is able to exercise its 

statutory responsibility to enforce the terms of the collective bargaining agreement 

through “the continuing administration of the contract” and thus “protect the 

interest[s] o f . . .  employee[s]” in the terms and conditions of employment set forth 

in that contract. R ep u b lic  S te e l C orp . v. M ad d ox , 379 U.S. 650,652-53 (1965). 

Allowing an employer to compel the disclosure of confidential grievance-related 

communications would necessarily inhibit the union from “obtaining needed 

information from employees” that is critical to the union’s ability to perform its 

statutory duty as exclusive representative to police the agreement. C o o k  P a in t,

258 NLRB at 1232. Likewise, requiring such disclosure would materially 

interfere with the union’s representation of individual employees in the grievance 

process by “restrain[ing] employees in their willingness to candidly discuss 

matters with their chosen, statutory representatives.” Ib id . In other words, “[t]he 

right to union representation would be meaningless if, upon disclosing the facts 

needed for representation, the disclosure were then available to the employer upon 

asking. The union representative would become little more than a conduit.” N .H . 

T ro o p ers  A ss ’n , su p ra , at 5.

This same logic applies with equal force to the union’s statutory 

responsibilities under PERA. PERA was enacted by the Alaska Legislature “to 

promote harmonious and cooperative relations between government and its
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employees and to protect the public by assuring effective and orderly operations of 

government.” AS 23.40.070. An important mechanism for accomplishing this 

purpose is the statutory requirement that every public sector collective bargaining 

agreement must ‘‘include a grievance procedure which shall have binding 

arbitration as its final step.” AS 23.40.210(a). A c co rd  U n ited  S tee lw o rk ers  o f  

A m erica  v. W a rrio r  &  G u lf N av ig ation  C o ., 363 U.S. 574,578 (1960) (‘The 

present federal policy is to promote industrial stabilization through the collective 

bargaining agreement. A major factor in achieving industrial peace is the 

inclusion of a provision for arbitration of grievances in the collective bargaining 

agreement.”). In order to ensure that labor disputes are resolved through the 

grievance and arbitration procedure rather than in court, public employees in 

Alaska “must first exhaust their contractual or administrative remedies, or show 

that they were excused from doing so, before pursuing a direct action against their 

employer.” C ozzen  v. M u n icip a lity  o f  A n ch o ra g e , 907 P.2d 473,475 (Alaska

1995).3

The relevant provisions of PERA are modeled on Sections 7 and 8(a)(1) of 

the National Labor Relations Act (NLRA), 29 U.S.C. §§ 157 & 158(a)(1). Like 

the NLRA, PERA makes it an unfair labor practice for “[a] public employer or an

3 Once a grievance is decided by an arbitrator, that decision is given “great 
deference” by this Court, which “will only vacate an arbitration award arising out 
of a collective bargaining agreement where it is the result of gross error -  those 
mistakes that are both obvious and significant,” S tate  v. P u b. S a fety  E m p lo y ees  
A ss’n , 235 P.3d 197,201 (Alaska 2010), further ensuring that labor disputes are 
resolved through the grievance and arbitration procedure rather than in court.
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agent of a public employer” to “interfere with, restrain, or coerce an employee in 

the exercise of the employee’s rights guaranteed in AS 23.40.080.” AS 

23.40.110(a)(1). That section of PERA, like Section 7 of the NLRA, guarantees 

the right of Alaska public employees to “form, join, or assist an organization to 

bargain collectively through representatives of their own choosing.” AS 

23.40.080. For this reason, “[rjelevant decisions of the National Labor Relations 

Board and federal courts [are] given great weight” in interpreting PERA. 8 AAC 

97.240. S ee  a ls o  A la sk a  P u b. E m p lo y ees  A ss ’n v. D ep a rtm en t o f  A dm in ., D iv. o f  

L a b o r  R e la tio n s , 776 P.2d 1030,1032 (Alaska 1989) (“We have followed federal 

decisions interpreting the NLRA when the provisions of the NLRA are similar to 

state statutes”).

Given the similarities between the relevant provisions of PERA and the 

NLRA, the Alaska Labor Relations Agency (ALRA), the body charged with 

enforcing PERA, would undoubtably reach the same conclusion as the NLRB 

reached in C o o k  P a in t and would hold that an employer’s demand to discover 

confidential grievance-related communications between an employee and his 

union representative constitutes an impermissible unfair labor practice.4 Faced 

with such a discovery request, whether in the form of a civil subpoena or 

otherwise, the affected employee and/or his union could file an unfair labor

4 Because ALRA expressly permits non-lawyers to represent parties before 
the agency, 8 AAC 97.355(a), there can be little doubt that ALRA would find that 
an employer’s attempt to discover communications between an employee and a 
non-lawyer union representative made in preparation for an ALRA proceeding 
constitutes an unfair labor practice and would not permit that discovery to occur.
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practice charge with ALRA and would be entitled to an order enjoining the 

employer’s unlawful discovery effort.

2. In this case, Peterson chose to assert his PERA-protected rights by 

objecting to the State’s discovery requests in superior court, rather than filing an 

unfair labor practice charge with ALRA. Under Alaska Rule of Evidence 501 and 

the Court’s supervisory authority over the discovery process, this Court should 

sustain Peterson’s objection and rule that employees and their unions may assert a 

limited privilege against being forced to disclose confidential grievance-related 

communications in court without having to engage in the time-consuming and 

wasteful extra step of instituting collateral litigation before ALRA by filing an 

unfair labor practice charge to challenge an employer’s discovery request.

The Alaska Rules of Evidence state that “no person, organization, or entity 

has a privilege to. . .  refuse to disclose any matter; or. . .  refuse to produce any 

object or writing. . .  [ejxcept as otherwise provided by the Constitution of the 

United States or of this state, by enactments of the Alaska Legislature, or by these 

or other rules promulgated by the Alaska Supreme Court.” Alaska R. Evid. 501. 

Although “[pjrivileges in litigation are not favored and should be narrowly 

construed,” Alaska courts recognize that “where some major public policy clearly 

articulated in a constitutional provision, statute, or court rule clearly outweighs the 

truth-seeking function . . .  a privilege should be recognized.” R u sse ll v.

A n c h o r a g e , 7 0 6  P .2 d  6 8 7 , 693  (A lask a  A pp . 1985).
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There is no explicit privilege in the Alaska Rules of Evidence for 

confidential grievance-related communications between an employee and a union 

representative. Alaska R. Evid. 501 -  509. Because the grievance belongs to the 

union rather than the grievant, Alaska’s lawyer-client privilege does not apply.

S ee  Alaska R. Evid. 503(b) (privilege only applies to “confidential 

communications . . .  between the client. . .  and the client’s lawyer”). That is so 

even if the union were to designate one of its attorneys, rather than a lay union 

representative, as the person responsible for representing the union’s interest in the 

grievance. S e e  P e ter s o n  v. K en n ed y , 771 F.2d 1244,1258 (9th Cir. 1985) (“We do 

not believe that an attorney who is handling a labor grievance on behalf of a union 

as part of the collective bargaining process has entered into an ‘attomey-client’ 

relationship in the ordinary sense with the particular union member who is 

asserting the underlying grievance.”).5 The proper functioning of PERA’s 

mandatory grievance and arbitration system, however, requires, some protection 

for -  to paraphrase Alaska’s lawyer-client privilege rule -  “confidential

5 A union attorney does, of course, have an attomey-client relationship 
with the union itself and, in some cases, may also establish an attomey-client 
relationship with an employee where the attorney “specifically agree[s]. . .  to 
provide direct representation to [the employee] as an individual client.” P eter so n , 
771 F.2d at 1261. S e e  a ls o  B a ch n er  v. A ir L in e  P ilo ts  A s s ’n ., 113 F.R.D. 644, 648 
(D. Alaska 1987) (same). For example, a union may provide or pay for a private 
attorney for an individual employee as a benefit of union membership. In this 
situation, “a tripartite attomey-client relationship exists” between the employee, 
the union’s lawyer, and the private attorney. R ay m on d  v. N .C . P o lic e  B en ev o len t  
A ss’n, In c ., _  S.E.2d _ ,  2011 N.C. LEXIS 224 (N.C., April 8, 2011).
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communications made for the purpose of facilitating the rendition of [grievance- 

related representative] services to the [employee].” Alaska R. Evid. 503(b).

The protection extended to such confidential grievance-related 

communications need not be absolute. The United States Supreme Court has long 

recognized “limited” or “qualified” privileges for certain confidential 

communications not otherwise protected by the evidentiary rules, such as a limited 

privilege for confidential Executive Branch conversations and correspondence. 

U n ited  S ta tes  v. N ixon , 418 U.S. 683,708 (1974). S ee  a ls o  F ed . O pen  M arket 

C om m , o f  F ed . R es e rv e  Sys. v. M errill, 443 U.S. 340,360 (1979) (recognizing a 

“limited” or “qualified” privilege against disclosure of certain monetary policy 

directives by Federal Reserve); U n ited  S ta tes v. N o b les , 422 U.S. 225,238-39 

(1975) (applying the work product doctrine in the criminal context, while 

explaining that “[t]he privilege derived from the work-product doctrine” is 

“qualified,” “not absolute”). Similarly, this Court has recognized a “qualified” 

privilege for “confidential. . .  internal governmental communications” necessary 

to “protect the deliberative and mental processes of decision makers,” C a p ita l 

In fo rm ation  G rou p  v. S ta te  o f  A la sk a , 923 P.2d 29,33-34 (1996) (quoting D o e  v. 

A la sk a  S u p er io r  C ou rt, 721 P.2d 617,622-23 (Alaska 1986)), based on the 

conclusion that “the public policy rationale upon which the Supreme Court relied 

in U n ited  S ta tes  v. N ixon  is equally applicable to our state government,” D o e , 721 

P.2d at 623.
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When a party invokes a limited privilege, the superior court must apply a 

“balancing test” to determine the applicability and scope of the privilege. C a p ita l 

In fo rm ation  G rou p , 923 P.2d at 37. First, the party asserting the privilege must 

make a “threshold showing” that the communication is covered by the privilege. 

Ib id . “If [the party asserting the privilege]. . .  meets the threshold requirements, 

then there is a presumptive privilege and the party seeking disclosure must make a 

sufficient showing that the need for production outweighs the need for secrecy.” 

Ib id . S e e  a ls o  D o e , 721 P.2d at 626 (“[W]hen a formal specific claim o f . . .  

privilege is asserted, a presumptive privilege attaches.”).

Because PERA -  an “enactment[] of the Alaska Legislature,” Alaska R. 

Evid. 501 -  explicitly requires the inclusion of a mandatory grievance and 

arbitration procedure in every public sector collective bargaining agreement, and 

because the effective operation of PERA’s mandatory contractual dispute- 

resolution system constitutes a “major public policy clearly articulated in a . . .  

statute,” R u ssell, 706 P.2d at 693, this Court has authority under Rule 501 to 

recognize a privilege for confidential grievance-related communications between 

employees and their union representatives. For reasons similar to those that 

motivated this Court to recognize a limited deliberative process privilege for 

confidential internal government communications, this Court should recognize a 

limited privilege for such grievance-related communications, thus creating a 

“presumption in favor of nondisclosure.” C a p ito l In fo rm ation  G rou p , 923 P.2d at 

37.
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3. The precise nature of the limited privilege required by PERA flows from
/

the role that the grievance and arbitration procedure plays in the collective 

bargaining process.

“[Arbitration of labor disputes under collective bargaining agreements is 

part and parcel of the collective bargaining process itself.” S te e lw o rk e r s , 363 U.S. 

at 578. It is the grievance and arbitration process that provides “a common law of 

the shop which implements and furnishes the context of the agreement.” Ib id .

The union’s obligation, as the “exclusive representative of a l l  th e  em p lo y ees  in the 

bargaining unit,” AS 23.40.100 (emphasis added), is to enforce the collective 

bargaining agreement in a manner that establishes a “common law of the shop” 

most favorable to all the employees. Although “[t]he rights of individual 

employees concerning . . .  conditions of employment are a major focus of the 

negotiation and administration of collective bargaining contracts,” S m ith  v. 

E v en in g  N ew s, 371 U.S. 195,200 (1962), “[t]he bargaining representative. . .  is 

responsible to, and owes complete loyalty to, the interests of all whom it 

represents,” F o r d  M o to r  C o. v. H u ffm an , 345 U.S. 330, 338 (U.S. 1953).

The grievance, therefore, is controlled by the union. By “giv[ing] the union 

discretion to supervise the grievance machinery and to invoke arbitration,” 

“frivolous grievances are ended prior to the most costly and time-consuming step 

in the grievance proceduref],” “both sides are assured that similar complaints will 

be treated consistently and major problem areas in the interpretation of the 

collective bargaining contract can be isolated and perhaps resolved.” V aca  v.
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S ip es , 386 U.S. 171,191 (1967). In contrast, “[i]f the individual employee could 

compel arbitration of his grievance regardless of its merit, the settlement 

machinery provided by the contract would be substantially undermined,” and “a 

significantly greater number of grievances would proceed to arbitration,” “greatly 

increasing] the cost of the grievance machinery and . . .  overburdening] the 

arbitration process as to prevent it from functioning successfully.” Id . at 191-92.

Without a proper recognition of the employee’s right to freely confer with 

his union representative during the grievance process, PERA’s policy of 

“promoting] harmonious and cooperative relations between government and its 

employees and. . .  protecting] the public by assuring effective and orderly 

operations of government” through contractual resolution of labor disputes would 

be thwarted. See AS 23.40.070. Permitting the State to discover the contents of 

confidential grievance-related communications will “discourag[e] the 

communication of relevant information by employees . . .  to [union 

representatives]” in the grievance process, U pjohn  C o. v. U n ited  S ta tes , 449 U.S. 

383,392 (1981), because employees will justifiably fear that such communications 

will be discoverable in subsequent litigation. Employee reluctance to 

communicate with the exclusive bargaining representative will, in turn, 

substantially interfere with the union’s ability to represent employees in the 

grievance process, as “[t]he first step in the resolution of any legal problem is 

ascertaining the factual background and sifting through the facts with an eye to the 

legally relevant.” Id . at 390-91. And this, in turn, would wreak havoc on the
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mandatory exhaustion-of-remedies requirement that is designed to resolve labor 

disputes in the grievance and arbitration procedure without the necessity of court 

involvement. If employees refuse to cooperate with a union’s investigation, the 

union will lack the information it needs to effectively settle cases or decide which 

grievances to take to arbitration, ultimately leading to fewer labor disputes 

resolved through contractual means and more cases that will be heading to the 

Alaska courts.

There are two important lessons to be drawn from the foregoing description 

of the collective bargaining process with regards to the scope and application of a 

limited privilege for confidential grievance-related communications between an 

employee and a union.

First, the limited privilege would only operate where the parties to the 

underlying grievance are the same, or in privity to, the parties in the subsequent 

lawsuit, and where the lawsuit involves the same basic facts or occurrences as the 

grievance. In other words, the scope of the limited privilege is co-extensive with 

what would constitute an unfair labor practice under PERA. In the language of 

Alaska’s civil procedure rules, where a public employer’s discovery request would 

violate PERA, “the burden . . .  of the proposed discovery’’ on the statutorily- 

protected right of an employee to union representation in the grievance process, as 

well as on the right of the union to enforce the collective bargaining agreement 

through the grievance procedure, strongly “outweighs its likely benefit” to the 

employer. Alaska R. Civ. P. 26(b)(1).
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Moreover, to allow discovery of confidential grievance-related 

communications between an employee and the union would permit a public 

employer to obtain in litigation what it is forbidden by PERA from obtaining in 

the mandatory grievance and arbitration process. Such a rule would create “a trap 

by inducing confidential communications and then allowing them to be used 

against the [employee].” W elfare R ig h ts O rg. v. C risan , 661 P.2d 1073,1077 (Cal. 

1983). It could not have been the Alaska legislature’s intent to create a mandatory 

grievance and arbitration system for public employees in which “the only sound 

advice the authorized [union] representative could give [an employee] was, ‘Don’t 

talk to me.’” Id . at 1077 n.3.

In contrast, where discovery is sought by a party other than the public 

employer, or where the subject matter of the lawsuit is different from that of the 

underlying grievance, the limited privilege would not apply. Such a discovery 

request would instead be evaluated through the usual framework of Rule 26, 

which provides that a court may limit discovery “if it determines that. . .  the 

burden or expense of the proposed discovery outweighs its likely benefit,” as, for 

example, where “the discovery sought. . .  is obtainable from some other source 

that is more convenient, less burdensome, or less expensive.” Alaska R. Civ. P. 

26(b)(2)(A). For example, where the subject of the lawsuit differs from the 

grievance, such as in the investigation of a criminal violation, the benefit of 

discovery often outweighs the burden on PERA-protected rights, because 

“[njowhere is the public’s claim to each person’s evidence stronger than in the
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context of a valid grand jury subpoena,” In  re  G ran d  Ju ry  S u b p o en a , 926 A.2d 

280,284 (N.H. 2007) (quoting In  r e  S e a le d  C a se , 676 F.2d 793, 806 (D.C. Cir. 

1982)). S e e  a ls o  D e p ’t o f  Ju s tic e  v. FLR A , 39 F.3d 361 (D.C. Cir. 1994); In  r e  

G ra n d  Ju ry  S u b p o en a s , 995 F. Supp. 332 (E.D.N.Y. 1998).

The second lesson to be drawn from the role that the grievance and 

arbitration procedure plays in collective bargaining is that any privilege ultimately 

belongs to the union. Even though the grievant employee may assert the privilege 

initially, the union remains free to waive it in furtherance of the union’s 

obligations to the bargaining unit as a whole.6 That is because in some cases the 

union must be able to waive the confidentiality of its communications with 

employees in the grievance process in order to fulfill its broader “responsibility] 

to. . .  the interests of all whom it represents.” H u ffm an , 345 U.S. at 338. For 

example, where the union is called to represent the competing interests of two or 

more employees, the union is entitled to take a position that furthers the interest of 

the bargaining unit as a whole -  as long as it does so “in good faith and in a 

nonarbitrary manner,” V aca , 386 U.S. at 194 -  even if taking such a position 

requires the union to waive the confidentiality of its communications with an 

individual grievant:

6 Like the client in a lawyer-client relationship, the employee also can 
waive the limited privilege by testifying to a confidential communication or 
disclosing a confidential document in his possession. In such a case, the union 
still can, however, assert the limited privilege as a defense to disclosing any 
confidential communications that only the union possesses.
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“Just as a union must be free to sift out wholly frivolous grievances 
which would only clog the grievance process, so it must be free to 
take a position on the not so frivolous disputes. Nor should it be 
neutralized when the issue is chiefly between two sets of employees. 
Conflict between employees represented by the same union is a 
recurring fact. To remove or gag the union in these cases would 
surely weaken the collective bargaining and grievance processes.”

H u m phrey  v. M o o re , 375 U.S. 335,349-50 (1964).

4. When the limited privilege described above is applied to the facts of 

this case, it is clear that the confidential grievance-related communications 

between Peterson and the ASEA should be protected from disclosure.

The State seeks discovery of Peterson’s communications with the ASEA 

for the purpose of “show[ing] that most of his lawsuit should be dismissed for 

failure to exhaust administrative remedies.” Resp. Opp. to Pet. for Rev. at 4. As 

an initial matter, the State acknowledges that “the union, under its own authority, 

decided not to seek arbitration of Mr. Peterson’s grievance.” Id . at 3. Because an 

employee exhausts his contractual remedies when he requests that the union take 

his grievance to arbitration and the union refuses, C a sey  v. F a irb a n k s , 670 P.2d 

1133,1138-39 (Alaska 1983), the State requires no further discovery regarding 

exhaustion. Even if the law were, as the State argues, that “[i]f Mr. Peterson 

disagreed with the union’s decision not to seek arbitration, he was required to 

appeal it with the union internally,” Resp. Opp. to Pet. for Rev. at 3, the State still 

would not require discovery of Peterson’s confidential grievance-related 

communications because a non-privileged communication from the ASEA to the

State already in the record clearly states that Peterson did not appeal the union’s
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decision not to seek arbitration of his grievance. S e e  Pet. Exc. 128 (e-mail from 

ASEA to State stating “Mr. Peterson has not appealed [the union’s] decision not to 

arbitrate his grievance.”).

Moreover, the State could easily obtain the information it says it needs by 

serving Peterson with an interrogatory or a request to admit concerning his efforts 

to exhaust contractual and internal union remedies. That is, the f a c t  of whether 

Peterson sought to appeal the union’s decision not to seek arbitration is not a 

communication “made for the purpose of facilitating the rendition of [grievance- 

related representative] services to the [employee],” Alaska R. Evid. 503(b), and 

therefore is not protected from discovery by the limited privilege. S e e  U p john ,

449 U.S. at 395-96 (‘The protection of the privilege extends only to 

com m u n ica tion s  and not facts. A fact is one thing and a communication 

concerning that fact is an entirely different thing.” (Internal quotation marks and 

brackets omitted)). Thus, even if clear evidence that Peterson did not appeal the 

union’s decision not to take his grievance to arbitration were not already in the 

record, the State still could not show that it requires access to the ASEA’s entire 

grievance file to ascertain this particular fact.

More generally, the State’s effort to obtain its sought-after discovery 

constitutes an unfair labor practice under PERA and therefore the limited privilege 

should apply. If the State is permitted to discover confidential communications 

between Peterson and the ASEA, other public employees will be loath to 

participate in the PERA-mandated grievance and arbitration procedure for fear that



their statements to the union could later be used against them if they were to bring 

a suit in court. This result would undermine the Alaska legislature’s purpose in 

enacting PERA of “promot[ing] harmonious and cooperative relations between 

government and its employees” through mandatory arbitration, AS 23.40.070. It 

would also wreak havoc on this Court’s exhaustion requirement that aims to keep 

labor disputes in the grievance and arbitration procedure and out of court by 

applying “great deference to an arbitrator’s decision,” P u b. S a fety  E m p lo y ees  

A ss’n , 235 P.3d at 201. If employees refuse to cooperate with union 

investigations, the union will be unable to gather the information necessary to 

decide whether to take cases to arbitration, ultimately leading to more cases in 

Alaska courts.

Finally, if the State were permitted to obtain its sought-after discovery, the 

ASEA’s ability to enforce its collective bargaining agreement with the State would 

be substantially impaired, as its ability to investigate future grievances by 

interviewing employees would be restrained by its knowledge that any 

communications with employees during the investigatory process will be 

discoverable in subsequent litigation. This would leave the union without the 

ability “to settle the majority of grievances short of the costlier and more time- 

consuming step[]” of arbitration, placing a “dampening effect on the entire 

grievance procedure.” V a ca , 386 U.S. at 192-93.
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CONCLUSION

For the reasons stated, the superior court’s order denying Peterson’s motion 

for a protective order regarding his communications with union officials should be 

reversed.
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Matthew Loeb Randl Weingarten RogeKo 'Ro/ A. FloraeOann Woodard Patnck D. Finley Malcolm 0. Futhoy Jr.0 Michael Langford Robert McEBram Roberta ReardonOeMaunce F Smith Baidemar Velasquez John W. Wilhelm
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J o h n  M . P ta c in  
A s s is ta n t  A t to rn e y  G e n e ra l  
1031 W . 4 *  A v e n u e , S u i te  2 0 0  
A n c h o ra g e . A la s k a  9 9 5 0 1

R e : R u s s e ll P e te rso n , J r .  v. S ta te  o f  A la sk a ,

D e a r  M r. P ta c in :

T h e  A la s k a  R u le s  o f  A p p e l la te  P ro c e d u re  s ta te  th a t “ [a ] b r i e f  o f  a n  a m ic u s  c u r ia e  m a y  b e  f t l e d . . .  
i f  a c c o m p a n ie d  b y  w rit te n  c o n s e n t  o f  a ll  t h e  p a r tie s .”  A la sk a  R . A p p . P . 2 1 2 (c X 9 ) . T h is  is  to  re q u e s t th e  
c o n se n t  o f  th e  S ta te  o f  A la s k a ,  R e sp o n d e n t  in  th e  a b o v e -c a p tio n e d  c a s e ,  to  t h e  f i l in g  b y  th e  A m e ric a n  
F e d e ra t io n  o f  L a b o r  a n d  C o n g r e s s  o f  In d u s tr ia l  O rg a n iz a tio n s  (A F L -C IO )  o f  a  b r i e f  a m icu s c u ria e  in  
su p p o r t  o f  th e  P e tit io n e r .

I f  th e  R e s p o n d e n t  w il l  c o n s e n t  to  th e  f i l in g  o f  th e  A F L - C I O 's  b r ie f ;  p le a s e  s o  in d ic a te  b y  
e n d o rs in g  th is  le t te r  in  t h e  s p a c e  p ro v id e d  b e lo w .

T h a n k  y o u  fo r  y o u r  c o n s id e ra tio n .

R e s p o n d e n t  Sta te o tf A la s k a  h e r e b y  c o n s e n ts  to  th e  f i lin g  o f  a  b r i e f  a m icu s c u r ia e  in  s u p p o r t  o f  th e  
P e tit io n e r  b w m o 'A F L -C IO .

S u p re m e  C o u r t  o f  th e  S ta te  o f  A la sk a .  S u p re m e  C t. N o . S -1 4 2 3 3

Jo h n  M . P ta c in  
C o u n s e l  fo r  R e sp o n d e n t

http://www.aflcio.Otg
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D o u g la s  M ertz  
M e rtz  L aw  O ffice  
3 19  S e w a rd  S tree t. S u i te  5 
Ju n e a u , A la sk a  99801

R c: R u ss e ll P eterson , J r .  v. Sta te  o f  A la ska .
S u p re m e  C o u r t o f  th e  S ta te  o f  A laska . Suprem e

D e a r  M r. M ertz :

N o . S -1 4 2 3 3

T h e  A la sk a  R u le s  o f  A p p e lla te  P ro c e d u re  s ta te  thut **|;i 
i f  a c c o m p a n ie d  b y  w ritte n  c o n se n t o f  a ll th e  p a r tie s .'’ A laska  k  
co n sen t o f  R u sse ll P e te rso n . J r . .  P e titio n e r in  th e  a b o v e-cap tio n . 
F e d e ra tio n  o f  L ab o r a n d  C o n g re ss  o f  In dustria l O rg an iza tio n s  < ' 
su p p o rt o f  th e  P e titio n er.

I f  th e  P e tit io n e r  w ill co n sen t to  th e  filin g  o f  (he A F L -l l 
th is  le tte r  in  th e  sp a c e  p ro v id e d  b e lo w .

T h a n k  you  fo r  y o u r  c o n sid e ra tio n .

Y o u ts  truly.

v/ '  / / l/
f  I  • ■
M atthew  J. ( n

I o f  a n  a n tic u s  c u r ia e  m a y  b e  t ile d  . . .  
• \  P. 2 1 2 (c )(9 ) . T h is  is  to  re q u e s t th e  
>e. to  th e  f ilin g  b y  th e  A m e ric a n  
1 1 0 )  o f  n  b r ie f  a m icu s c u ria e  in

brief, please no indicate by endorsing

P e titio n e r  R u sse ll P e te rso n . Jr. h e reb y  c o n se n ts  to  th e  !i ling o f  a u n ia ts  c u ria e  in  su p p o rt o f  th e  
P e titio n e r by  th e  A F I.-C IO .



IN THE SUPREME COURT OF THE STATE OF ALASKA

Russell Peterson, Jr.,

Petitioner,

v. Supreme Court No. S-14233

State of Alaska,

Respondent.

MOTION FOR LEAVE TO FILE BRIEF OF THE AMERICAN FEDERATION 
OF LABOR AND CONGRESS OF INDUSTRIAL ORGANIZATIONS 

AS A M IC U S  C U R IA E  IN SUPPORT OF PETITIONER BY 
WRITTEN CONSENT OF ALL THE PARTIES

Pursuant to Alaska Rule of Appellate Procedure 212(c)(9), the American

Federation of Labor and Congress of Industrial Organizations moves for leave to

file the accompanying brief, am icus cu riae. Both petitioner Russell Peterson, Jr.

and respondent State of Alaska have consented to the filing of this brief. The

written consent of both parties is attached as an exhibit to this motion.

WHEREFORE, the AFL-CIO respectfully requests that this Court grant

leave for the AFL-CIO to file the accompanying brief, am icus cu ria e .

July 18, 2011 Respectfully submitted,

(C ou n sel o f  reco rd )
Alaska Bar # 0605023 
3333 Denali Street, Suite 2000 
Anchorage, AK 99503



Lynn K. Rhinehart 
James P. Coppess 
Matthew J. Ginsburg 
AFL-CIO
815 Sixteenth Street, NW 
Washington, DC 20006

Michael Rubin
ALTSHULER BERZON LLP 
177 Post Street, Suite 300 
San Francisco, CA 94108
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July 12,2011

J o h n  M . P ta c in  
A s s is ta n t  A tto rn e y  G e n e ra l  
103 1  W . 4 th A v e n u e , S u i te  2 0 0  
A n c h o ra g e . A la sk a  9 9 5 0 1

R e : R u s s e ll P e te rso n , J r .  v. Sta te  o f  A la sk a ,
S u p re m e  C o u r t  o f  th e  S ta te  o f  A la sk a , S u p re m e  C t. N o . S - 1 4 2 3 3

D e a r  M r. P ta c in :

T h e  A la s k a  R u le s  o f  A p p e l la te  P ro c e d u re  s ta te  th a t “ [a ] b r i e f  o f  a n  a m ic u s  c u r ia e  m a y  b e  f i l e d . . .  
i f  a c c o m p a n ie d  b y  w r it te n  c o n s e n t  o f  a ll th e  p a r tie s .”  A la sk a  R . A p p . P . 2 l2 { c X 9 ) . T h is  is  to  re q u e s t  th e  
c o n se n t o f  th e  S ta te  o f  A la sk a , R e sp o n d e n t in  th e  a b o v e -c a p tio n e d  c a s e , to  t h e  f i lin g  b y  th e  A m e ric a n  
F e d e ra tio n  o f  L a b o r  a n d  C o n g re s s  o f  In d u s tr ia l O rg a n iz a tio n s  (A F L -C IO )  o f  a  b r i e f  a m icu s c u r ia e  in  
su p p o r t  o f  th e  P e tit io n e r .

I f  th e  R e sp o n d e n t  w ill  c o n se n t to  th e  f i l in g  o f  th e  A F L -C IO 's  b r ie f , p le a s e  s o  in d ic a te  b y  
e n d o rs in g  th is  le t te r  in  th e  s p a c e  p ro v id e d  b e lo w .

T h a n k  y o u  fo r  y o u r  c o n s id e ra tio n .
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D o u g la s  M ertz  
M e rtz  L aw  O ffice  
3 1 9  S e w a rd  S tree t. S u ite  5 
Ju n e a u . A la sk a  99X 01

R e: R u ss e ll P eterso n , J r .  i*. Su ite  o f  A la ska .
S u p re m e  C o u rt o f  th e  S la te  o f  A laska . S u p rcn  .

D e a r  M r. M ettz :

T h e  A la sk a  R u les  o f  A p p e lla te  P ro ced u re  s ta te  that 
i f  a c c o m p a n ied  b y  w ritten  c o n se n t o f  a ll th e  p a rties .”  A laska  R 
c o n se n t o f  R ussell P e terso n . J r . .  P e titio n er in th e  a b o v e-cap tio n . 
F e d e ra tio n  o f  L a b o r  a n d  C o n g re ss  o f  Industrial O rg an iza tio n s i 
su p p o rt o f  th e  P e titio n er.

I f  th e  P e tit io n e r  w ill co n sen t to  th e  t il in g  o f  th e  A F I . - t ! 
th is  le tte r  in  th e  sp a c e  p ro v id e d  b e lo w .

T h an k  you  fo r y o u r  c o n sid e ra tio n .

Your truly.

/  ■’/  f/ / •, ’ 
M atthew  J. i f

N o. S -1 4 2 3 3

i o f  a n  a m ic u s  c u r ia e  m a y  h e  tile d  . . .  
■>. P. 2 1 2 (c )(9 ) . T h is  is  to  re q u e s t th e  
m*. to  th e  til in g  b y  th e  A m e ric a n  
( '1 0 )  o f  a  b r ie f  a m icu s c u ria e  in

»rief. p le a se  s o  in d ic a te  h y  e n d o rs in g

P e titio n e r R ussell P e terso n . J r . h e reb y  c o n sen ts  to  th e  filing  o f  
P e titio n e r bv  ih e  A F L -C J< ).

•m iens curiae in support of the

D o u g la s  M ^R jT 
C o u n se l fo r  P e titio n er



C E R T IFIC A T E  O F  SER V IC E

I, Justin W. Roberts, certify that on July 18,2011, the foregoing Motion For 

Leave To File Brief of the American Federation of Labor and Congress of 

Industrial Organizations as A m icu s C u ria e In Support of Petitioner By Written 

Consent of All the Parties was served on all parties or their counsel of record by 

mailing a true and correct copy via first class United States mail to the addresses 

listed below:

Douglas Mertz 
Mertz Law Office 
319 Seward Street, Suite 5 
Juneau, Alaska 99801 
(907)586-4004 
C ou n sel f o r  P e tit io n e r

John M. Ptacin 
Assistant Attorney General 
State of Alaska
1031 W. 4th Avenue, Suite 200 
Anchorage, Alaska 99501 
(907)269-5073 
C ou n sel f o r  R esp o n d en t

Alaska Bar #0605023 
3333 Denali Street, Suite 2000 
Anchorage, AK 99503
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I, Justin W. Roberts, certify that on July 18,2011, the foregoing Brief of 

the American Federation of Labor and Congress of Industrial Organizations as 

A m icu s C u ria e  In Support of Petitioner was served on all parties or their counsel 

of record by mailing a true and correct copy via first class United States mail to 
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Douglas Mertz 
Mertz Law Office 
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Juneau, Alaska 99801 
(907)586-4004 
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Assistant Attorney General 
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Anchorage, Alaska 99501 
(907)269-5073 
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