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Senator Hollis French
Alaska State Legislature

State Capitol, Room 417 
Juneau, Alaska 99801 
Phone: (907) 465-3892 
Fax: (907) 465-6595

716 W est 4th Avenue, Suite 420 
Anchorage, Alaska 99501 
Phone: (907) 269-0234 
Fax: (907) 269-0238

SB 200 Eyewitnesses and Lineups 
Sponsor Statement

Evidence provided by eyewitnesses is a vital part o f many criminal investigations. 
According to the International Association of Chiefs o f Police, some 77,000 people 
nationwide go to trial each year because eyewitnesses have picked them  out o f lineups 
or photo arrays. Eyewitness testimony is arguably some of the most powerful evidence 
presented at a trial.
Since 1989, however, D N A  technology has resulted in over 230 exonerations o f people 
who, on average, had served 12 years in prison, and 75% of those convictions involved 
misidentifications by eyewitnesses. W hen  innocent people are convicted, not only do 
they suffer an enorm ous injustice, but the real perpetrator is never caught and taken off 
the street.

Organizations such as the American Bar Association, T he Police Foundation and the 
National Institute o f Justice have identified procedures that improve the accuracy of 
eyewitness identifications. Senate Bill 200 will require law enforcem ent agencies to 
adopt specific procedures for conducting photo and live line-ups. It will require the 
D epartm ent o f Public Safety to create and administer a training program for law 
enforcem ent officers on scientific findings and the use o f appropriate methods when 
interviewing eyewitnesses to crimes. I urge your support for this im portant step toward 
ensuring that perpetrators are caught, and innocent people are screened out during 
eyewitness processes.
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IN  TH E  LE G IS LA T U R E  OF TH E  STATE OF A L A S K A  

TW E N TY -S E V E N TH  LE G IS LA TU R E  - SECOND SESSION

BY T H E  S E N A T E  JU D IC IA R Y  C O M M IT T E E

O ffe red :
R efe rred :

S ponso r(s): S E N A T O R  F R E N C H

A BILL 

FOR AN ACT ENTITLED 

"An Act establishing certain requirements and procedures related to the identification 

of suspects by eyewitnesses to criminal offenses."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.50 is amended by adding new sections to read:

Article 4. Identification of Persons by Eyewitnesses.

Sec. 12.50.300. Eyewitness identification proceedings, (a) A  law

enforcement agency conducting eyewitness identifica tion proceedings shall adopt 

specific procedures fo r conducting photo and live  lineups, including at a m inim um , a 

requirement that

(1) before a photo or live  lineup, a law  enforcement o ffice r shall record 

as compete a description as possible o f  the perpetrator provided by the eyewitness, in 

the eyewitness's own words; the statement must include relevant inform ation 

regarding the conditions under which the eyewitness observed the perpetrator, 

including  location, time, distance, obstructions, lighting, weather conditions, any

CS FOR SENATE BILL NO. 200(JUD)

-1- CSSB 200(JUD)
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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impairments relating to the v is ion  o f  the eyewitness, or other impairments; and

(2) an independent adm inistrator shall conduct the lineup; however, 

when it  is impracticable fo r an independent adm inistrator to conduct a photo or live 

lineup,

(A ) a blinded administrator shall conduct the lineup; or

(B ) the adm inistrator shall use a procedure that achieves neutral 

adm inistration o f  the lineup and that consists o f  simultaneous presentation o f  

the lineup.

(b) The adm issib ility  o f  an eyewitness identifica tion  as evidence is not 

precluded by the fa ilu re  o f  an agency to adopt procedures under or to satisfy 

requirements o f  (a) o f  this section.

Sec. 12.50.310. Training of law enforcement officers. The Department o f  

Public Safety shall create, administer, and conduct a tra in ing program for law 

enforcement officers and recruits in  the requirements, methods, technical aspects, and 

scientific  findings related to eyewitness identifica tion proceedings under AS 12.50.300 

- 12.50.399.

Sec. 12.50.399. Definitions. For the purposes o f  AS 12.50.300 - 12.50.399,

(1) "adm inistrator" means the person conducting the lineup;

(2) "blinded adm inistrator" means an adm inistrator who m ight know 

who the suspect is, but does not know which lineup member is being viewed by the 

eyewitness; "blinded adm inistrator" includes an adm inistrator who conducts a photo 

lineup through the use o f  a fo lder system or substantially s im ila r system;

(3) "eyewitness" means a person whose identification by sight o f  

another person may be relevant in  a crim inal investigation;

(4) "independent adm inistrator" means an administrator who is not 

participating in  the investigation o f the crim inal offense and is unaware o f  which 

person in  the lineup is the suspect;

(5) "law  enforcement agency" means a public agency that performs as 

one o f  its principal functions an activ ity re lating to crime prevention, control, or 

reduction or relating to the enforcement o f  the crim ina l law; "law  enforcement 

agency" does not include a court;

CSSB 200(JUD) -2-
New T e x t  U n d e r l i n e d  [D ELE TE D  TEXT BRACKETED]
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(6) "law  enforcement o ffice r" means an employee o f  a law 

enforcement agency;

(7) "live  lineup" means a procedure in which a group o f  people is

displayed to an eyewitness fo r the purpose o f  determ ining i f  the eyewitness is able to

identify  the perpetrator o f  a crime;

(8) "photo lineup" means a procedure in  which an array o f  photographs

is displayed to an eyewitness fo r the purpose o f  determ ining i f  the eyewitness is able

to identify the perpetrator o f  a crime;

(9) "suspect" means the person believed by law  enforcement to be the 

possible perpetrator o f  the offense.

-3-
New T e x t  U n d e r l i n e d  [D E LE TE D  TEXT BRACKETED]
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A la s k a  S t a t e  L e g i s l a t u r e

Senator Hollis French, Chau-
State Capitol, Room 417 
Juneau, Alaska 99801 
Phone: (907) 465-3892 
Fax: (907) 465-6595

Committee Members:
Senator Bill Wielechowski 
Senator Lesil McGuire 
Senator Joe Paskvan 
Senator John Coghill

S e n a t e  J u d i c i a r y  C o m m i t t e e

M E M O R A N D U M

E x p l a n a t i o n  o f  C h a n g e s  C S S B  2 0 0 \ I

O n page 1, on line 12, added die word “ relevant” to clarify diat inform ation listed need not be 
collected i f  it  isn’t  relevant to die conditions under w ltich die eyewitness made ltis/her 
observations.

O n page 2, added a new subsection (b) at lines 9-11, to clarify d iat die admissibility o f eyewitness 
identification as evidence is not precluded by die failure o f an agency to adopt procedures or to 
satisfy die requirem ent under subsection (a).

Technical changes were also made in Section 1, subsection (a)(2) on page 2 to clarify provisions 
about administrators o f tests.
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A BILL 

FOR AN ACT ENTITLED 

"An Act establishing certain requirements and procedures related to the identification 

of suspects by eyewitnesses to criminal offenses."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.50 is amended by adding new sections to read:

Article 4. Identification of Persons by Eyewitnesses.

Sec. 12.50.300. Eyewitness identification proceedings, (a) A  law

enforcement agency conducting eyewitness identifica tion  proceedings shall adopt 

specific procedures fo r conducting photo and live  lineups, including at a m inim um , a 

requirement that

(1) before a photo or live  lineup, a law  enforcement o ffice r shall record 

as compete a description as possible o f the perpetrator provided by the eyewitness, in 

the eyewitness's own words; the statement must include relevant inform ation 

regarding the conditions under which the eyewitness observed the perpetrator, 

including location, time, distance, obstructions, ligh ting , weather conditions, any
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impairments relating to the vision o f  the eyewitness, or other impairments; and

(2) an independent adm inistrator shall conduct the lineup; however, 

when it  is impracticable fo r an independent adm inistrator to conduct a photo or live 

lineup,

(A ) a blinded adm inistrator shall conduct the lineup; or

(B ) the adm inistrator shall use a procedure that achieves neutral 

adm inistration o f  the lineup and that consists o f  simultaneous presentation o f  

the lineup.

(b) The adm issib ility  o f  an eyewitness identifica tion as evidence is not 

precluded by the failure o f  an agency to adopt procedures under or to satisfy 

requirements o f  (a) o f  this section.

Sec. 12.50.310. Training of law enforcement officers. The Department o f  

Public Safety shall create, administer, and conduct a tra in ing program fo r law 

enforcement o fficers and recruits in  the requirements, methods, technical aspects, and 

scientific findings related to eyewitness identifica tion  proceedings under AS 12.50.300 

- 12.50.399.

Sec. 12.50.399. Definitions. For the purposes o f  AS 12.50.300 - 12.50.399,

(1) "adm inistrator" means the person conducting the lineup;

(2) "b linded adm inistrator" means an administrator who m ight know 

who the suspect is, but does not know w hich  lineup member is being viewed by the 

eyewitness; "blinded adm inistrator" includes an adm inistrator who conducts a photo 

lineup through the use o f  a folder system or substantially sim ilar system;

(3) "eyewitness" means a person whose identification by sight o f  

another person may be relevant in  a crim inal investigation;

(4) "independent adm inistrator" means an administrator who is not 

participating in  the investigation o f  the crim inal offense and is unaware o f  which 

person in  the lineup is the suspect;

(5) "law  enforcement agency" means a public agency that performs as 

one o f  its principal functions an activ ity  relating to crime prevention, control, or 

reduction or re lating to the enforcement o f  the crim inal law; "law  enforcement 

agency" does not include a court;
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(6) "law  enforcement o ffice r" means an employee o f  a law 

enforcement agency;

(7) "live  lineup" means a procedure in  which a group o f  people is 

displayed to an eyewitness fo r the purpose o f  determ ining i f  the eyewitness is able to 

iden tify  the perpetrator o f  a crime;

(8) "photo lineup" means a procedure in  which an array o f  photographs 

is displayed to an eyewitness fo r the purpose o f determ ining i f  the eyewitness is able 

to identify  the perpetrator o f a crime;

(9) "suspect" means the person believed by law  enforcement to be the 

possible perpetrator o f  the offense.

-3- CSSB 200(JUD)
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A la s k a  S t a t e  L e g i s l a t u r e

Senator Hollis French, Chau-
State Capitol, Room 417 
Juneau, Alaska 99801 
Phone: (907) 465-3892 
Fax: (907) 465-6595

Committee Members;
Senator B ill Wielechowski
Senator Lesil McGuire 
Senator Joe Paskvan 
Senator John Coghill

S e n a t e  J u d i c i a r y  C o m m i t t e e

M E M O R A N D U M

M arch 12, 2012

T O : Leg Legal

FRO M : C indy Smith

RE: CS fo r SB 200 LS I 136\B

Please draft CS that makes these three changes to SB 200 Eyewitnesses and Lineups:

O n page 1, at line 12, alter the word “ include” , insert the word “ relevant”

O n page 2, at line 2 after the word lineup, insert the word “ o r”

O n page 2, after line 6, insert the following: “The failure o r inability to meet tire requirements 
listed in (1) tlirough (3) above does not preclude the admission o f  eyewitness identifications into 
evidence” .

Thanks! W e  need tliis fo r a committee that meets on Friday, M arch 16* -



The failure o r inability to meet the requirements listed in  (1) through (3) above does not preclude 
die admission o f  eyewitness identifications in to evidence.



S e c .  2 8 .3 3 .0 3 3 .  P r e s u m p t i o n s  a n d  c h e m ic a l  a n a l y s i s  o f  b r e a t h  o r  b lo o d .

(a) Upon the trial of a civil or criminal action or proceedings arising out of acts alleged to have been 
committed by a person operating a commercial motor vehicle while under the influence of an alcoholic 
beverage in violation of AS 28.33.030. the following rules apply with regard to the amount of alcohol in the 
person's blood or breath at the time alleged:

(1) if there was less than 0.04 percent by weight of alcohol in the person's blood, or less than 40 milligrams 
of alcohol per 100 milliliters of the person's blood, or less than 0.04 grams of alcohol per 210 liters of the 
person's breath, that fact does not give rise to a presumption that the person was or was not under the 
influence of an alcoholic beverage, but that fact may be considered with other competent evidence in 
determining whether the person was under the influence of an alcoholic beverage;

(2) if there was 0.04 percent or more by weight of alcohol in the person's blood, or 40 milligrams or more of 
alcohol per 100 milliliters of the person's blood, or 0.04 grams or more of alcohol per 210 liters of the 
person's breath, it is presumed that the person was under the influence of an alcoholic beverage.

(b) For purposes of this chapter, percent by weight of alcohol in the blood is based upon milligrams of 
alcohol per 100 milliliters of blood.

(c) The provisions of (a) of this section may not be construed to limit the introduction of any other 
competent evidence bearing upon the question of whether the person was or was not under the influence of 
an alcoholic beverage.

(d) The person tested may have a physician, or a qualified technician, chemist, registered nurse, or other 
qualified person of the person's own choosing administer a chemical test in addition to the test administered 
at the direction of a law enforcement officer. The failure or inability to-el^afliVa nl additional test by a^person 
does not preclude the admission of evidence relating to tfi44esu3ken^-4:4ie-fflfectton-^a-law-ewforcement 
officer; the fact that the person under arrest sought to obtain such an additional test, and failed or was 
unable to do so, is likewise admissible in evidence.

(e) Upon the request of the person who submits to a chemical test at the request of a law enforcement 
officer, full information concerning the test, including the results of it, shall be made available to the person 
or person's attorney.
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The Honorable H o llis  French, Chair 
The Honorable B il l W ielechowski, V ice-C hair 
Senate Judiciary Committee 
A laska State Senate 
State Capitol 
Juneau, A K  99801 

via email: Senator H o llis  French@legis.state.ak.us
Senator B il l W ielechowski@legis.state.ak.us

Re: SB 200: Improved Eyewitness Identification
ACLU Review

Dear Chair French and V ice-C hair W ielechowski:

Thank you fo r the opportunity to provide w ritten  testimony w ith  respect to 
Senate B il l  200, which improves the procedures fo r eyewitnesses to identify  
crim ina l suspects.

The Am erican C iv il L iberties U nion o f  A laska represents thousands o f  
members and activists throughout A laska who seek to preserve and expand 
the ind iv idua l freedoms and c iv il liberties guaranteed by the United States 
and A laska Constitutions. In  that context, we support this legislation.

This Bill Improves the Reliability of Eyewitness Identification 
to Strengthen Prosecutions and Minimize False Convictions

The proper goal o f the crim inal justice system is to convict the gu ilty  and 
acquit the innocent w h ile  respecting ind iv idua ls ’ constitutional rights. 
M istaken eyewitness testimony frustrates this aim. As Chair French 
articulated in  his sponsor statement, eyewitness identification, w h ile  
pow erfu l, is not in fa llib le . Indeed, it  is its confluence o f  persuasiveness and 
fa llib ility  that has led to hundreds o f  false convictions. This b ill is an 
im portant step to m itigate the risk  o f  false prosecutions and convictions,

http://WWW.AKCLU.ORG
mailto:French@legis.state.ak.us
mailto:Wielechowski@legis.state.ak.us


Senate Judiciary Committee 
ACLU Analysis of SB 200 
March 16,2012 
Page 2

w hich w il l  protect Alaskans by increasing the odds that the gu ilty  w il l  be convicted and the 
innocent w il l  be spared.

The A C L U  o f  Alaska supports this b ill because it  lim its  the like lihood  that an eyewitness w il l  be 
influenced, in tentiona lly or not, by police. It  helps to protect A laskans’ constitutional righ t to be 
free from  improper prosecution and it  enhances the accuracy o f  legitimate prosecutions.

We are pleased that the Judiciary Committee is considering Senate B il l  200 and we hope that it 
passes w ithout s ignificant amendment. Please feel free to contact the undersigned should you 
have any questions or seek additional inform ation.

Jeffrey M ittm an 
Executive D irector 
A C L U  o f  Alaska

cc: Senator Joe Paskvan, Senator Joe Paskvan@legis.state.ak.us
Senator Lesil M cG uire, Senator Lesil McGuire@legis.state.ak.us 
Senator John C oghill, Senator John Coghill@ legis.state.ak.us

Sincerely,

mailto:Paskvan@legis.state.ak.us
mailto:McGuire@legis.state.ak.us
mailto:Coghill@legis.state.ak.us


-  - r, ___  ________ * -  I -  1101 west seventh avenue
j o n n  m »  m u r c a g n  Anchorage. Alaska 99501

j t U n H U M i  l o u t /  Phone (907) 274-8664
a i u j m e y  a t  r a w  Fax (907) 258-6419

February 27, 2012

Senator Hollis French
State Capitol Room 417 
Juneau AK, 99801
e-mailed to Cindy_Smith@legis.state.ak.us

Re: Senate Bill Establishing 
Certain Procedures Related to the 
Identification Suspects by 
Eyewitnesses to criminal offenses

Dear Senator French,

Thank you for taking the time to address a very important issue. The problems 
with suggestive identification techniques have resulted in the convictions of many 
individuals who were later exonerated by unquestionable DNA evidence. The 
courts in Alaska are often presented with questions regarding the accuracy of 
identification procedures. There is no doubt that standardization of the procedures 
and incorporating the latest scientific knowledge will help assure the accuracy of 
fact finding as well as providing the courts with guidance.

Although I am sure you are familiar with the case of Tegoseak v. State, 221 P.2d 
345 ( Alaska App., 2009), I would recommend it to others interested in this issue. 
In that case, the Alaska Court of Appeals did a thorough survey of the current 
science and law. Many o f those concerns are addressed in this draft bill.

I would, however, request that the bill be amended to require “sequential” 
presentation o f the images, rather than a “simultaneous presentation”. Science 
teaches us that with the simultaneous presentation of an array o f photos, the 
witness often picks the photo “least unlike” the offenders. When the photos are 
presented individually and sequentially, the witness does not engage in the often 
erroneous comparison process.

mailto:Cindy_Smith@legis.state.ak.us


S e q u e n t i a l  v i e w i n g  i s  t h e  p r o c e d u r e  a d o p t e d  b y  t h e  W i s c o n s i n  A t t o r n e y  G e n e r a l ,  
t h e  C a l i f o r n i a  C o m m i s s i o n  o f  t h e  F a i r  A d m i n i s t r a t i o n  o f  J u s t i c e ,  a n d  b y  N o r t h  
C a r o l i n a  (  s e e  d i s c u s s i o n  a t  p a g e  3 5 9  o f  T e g o s e a k .)

T h e r e  i s  n o w  a  w e a l t h  o f  s c i e n c e  s h o w i n g ,  p e r h a p s  c o n t r a r y  t o  c o m m o n  b e l i e f ,  t h a t  
e y e w i t n e s s  t e s t i m o n y  i s  f r a u g h t  w i t h  e r r o r .

B a s e d  o n  m y  3 9  y e a r s  o f  c r i m i n a l  d e f e n s e  p r a c t i c e ,  I  c a n  a s s u r e  y o u  t h a t  t h i s  b i l l  i s  
a n  e x c e l l e n t  s t a r t i n g  p o i n t  t o  u s e  s c i e n c e  t o  r e d u c e  t h a t  p o t e n t i a l .  I  a m  n o t  a b l e  t o  
b e  t h e  h e a r i n g  t o d a y  d u e  t o  a  c o u r t  c o n f l i c t  s o  I  h o p e  t h a t  t h i s  le t t e r  m a y  b e  
c o n s i d e r e d  i n s t e a d .

S i n c e r e l y  y o u r s ,

J o h n  M .  M u r t a g h  
A t t o r n e y  a t  l a w
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FISCAL NOTE

Analysis

STATE OF A LA SK A  BILL NO. SB 200
2012 LEGISLATIVE SESSIO N

This legislation amends AS 12.50 by adding new section Article 4. Identification of Persons by Eyewitnesses. Should this 
legislation pass, it will place a requirement on law enforcement agencies conducting eye witness identification 
proceedings shall adopt specific procedures for conducting photo and live lineups; require the Department of Public 
Safety to create, administer, and conduct training programs in the methods, technical aspects, and scientific findings 
related to eyewitness proceedings under AS 12.50.300-12.50.399; and, provides a section on definitions for purposes of 
AS 12.50.300-12.50.399.

There is no fiscal impact on the Department of Corrections.
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FISCA L NOTE

Analysis

SB200 amends AS 12.50 by adding new sections governing eyewitness identification. This bill outlines procedures 
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This legislation will have no fiscal impact on the Public Defender Agency.
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0̂ LexisNexis®

o
A nalysis
A s of: Feb  27 , 2012

F R A N K  M O S E S  T E G O S E A K , A p p e lla n t , v . S T A T E  O F  A L A S K A , A ppellee . 

C o u r t  o f  A p p e a ls  N o. A -10074 , N o. 2248 

C O U R T  O F  A P P E A L S  O F  A L A S K A  

221 P.3d 345; 2009 Alas. App. L E X IS  185

1 o f  1 D O C U M E N T

D e c e m b e r 11, 2009 , D ec ided

P R IO R  H IS T O R Y : [**1]
A ppeal from  the S uperio r C ourt, T h ird  Judicial D is­

trict, A nchorage , M ichae l L. W olverton , Judge. T rial 
C ourt N o. 3A N -05 -5489  Cr.

C A S E  S U M M A R Y :

P R O C E D U R A L  P O S T U R E : D efendan t sought rev iew  
o f  an o rder from  th e  S uperio r C ourt, T h ird  Jud icial D is­
tric t, A ncho rage  (A laska), w h ich  den ied  h is m otion  to  
suppress a c itizen 's  iden tifica tion  o f  h im  as the d riv er o f  
a  veh icle  and  conv ic ted  h im  o f  fe lony  driv ing  u nder the 
influence and  d riv ing  w ith  a suspended  license.

O V E R V IE W : D efendan t w as conv ic ted  o f  felony  d riv ­
ing u nder th e  in fluence  and d riv ing  w ith  a  suspended  
license. B o th  th e  g rand  ju ry  and  the tr ia l ju ry  heard  the 
testim ony  o f  a p riva te  c itizen  w ho  observed  a  veh icle  
be ing  driven  in  an obv iously  im paired  m anner, and  w ho 
la ter iden tified  defendan t from  a pho tograph ic  lineup  as 
hav ing  d riven  th e  veh ic le . O n  appeal, the court found 
tha t it w as ex trem ely  un like ly  th a t the g rand  ju ro rs ' d ec i­
sion to  ind ict defen d an t w o u ld  have  b een  altered  i f  they  
had  know n th a t th e  c itizen 's  w ife  iden tified  ano ther m an 's 
pho tograph  in th e  p ho to  lineup , o r i f  they  had  know n tha t 
the citizen 's  iden tifica tion  o f  defendan t's  pho tograph  w as 
uncertain . E ven  assum ing  th a t the lineup  p rocedure w as 
unnecessarily  suggestive, any e rro r w as harm less beyond  
a  reasonab le  doubt. A n  o ffice r tes tified  tha t a  codefend ­
an t sta ted  th a t he  had  taken  over d riv ing  the vehicle after 
a  stop because  defendan t had  been  d riv ing  so poorly  tha t 
he though t defen d an t w as go ing  to  kill them . T he ju ry

w ou ld  have convicted  defendan t even  i f  the c itizen  had 
been  unable  to  iden tify  h im  a t trial, and even  i f  the ju ro rs  
had  been  to ld  th a t the c itizen  w as unab le  to iden tify  the 
d river in the pho to  lineup.

O U T C O M E : T he court affirm ed  the ju d g m en t o f  the 
tria l court.

L ex isN ex is(R ) H e a d n o te s

Criminal Law & Procedure > Grand Juries > Evidence 
Before the Grand Jury > Exculpatory Evidence 
[H N 1] U nder A laska  law , a p ro secu to r m ust inform  a 
g rand  ju ry  o f  excu lpa to ry  ev idence know n to  th e  gov­
ernm ent.

Criminal Law & Procedure > Grand Juries > Evidence 
Before the Grand Jury > Exculpatory Evidence 
[H N 2] For purposes o f  defin ing  a p rosecu to r's  du ty  to  
p resen t ev idence to  a g rand  ju ry , courts define th e  term  
"exculpatory  evidence" narrow ly : it m eans only  the type 
o f  ev idence tha t tends, in and  o f  itself, to  negate  the de­
fendant's guilt.

Criminal Law & Procedure > Eyewitness Identification 
> Fair Identification Requirement 
[H N 3] A  w itness's iden tifica tion  is adm issib le  i f  th e  State 
dem onstra tes the re liab ility  o f  the iden tification  u nder the 
to ta lity  o f  th e  circum stances. T he phrase "to tality  o f  the
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circum stances" encom passes five factors: 1) the w itness's 
opportun ity  to  v iew  the perp e tra to r du ring  the crim e; 2 ) 
the w itness 's  degree o f  a tten tion ; 3 ) the accuracy  o f  any 
p rio r descrip tion  g iven by  the w itness; 4 ) the w itness's 
level o f  certa in ty  w hen  m ak ing  the iden tification ; and  5) 
th e  leng th  o f  tim e  be tw een  the  crim e and  the w itness's 
identification .

Criminal Law & Procedure > Appeals > Standards o f  
Review > Harmless & Invited Errors > Constitutional 
Errors
Criminal Law & Procedure > Appeals > Standards o f  
Review > Harmless & Invited Errors > Definitions 
[H N 4] C onstitu tional e rro r requ ires reversa l o f  a crim inal 
conv ic tion  un less the e rro r is show n to be harm less b e ­
yo n d  a reasonab le  doubt. In assessing  w hether an  e rro r is 
harm less  b eyond  a  reasonab le  doubt, the question  is 
w h eth er there  is a  reasonab le  p oss ib ility  tha t the e rro r 
affec ted  the result.

C O U N S E L : T racey  W ollenberg , A ssistan t Public D e­
fender, and Q uin lan  S teiner, P ub lic  D efender, A ncho r­
age, fo r the A ppellan t.

E ric  A . R ingsm uth , A ssis tan t A tto rney  G eneral, O ffice 
o f  Special P ro secu tions and  A ppeals, A nchorage, and 
R ichard  A. S vobodny, A cting  A tto rn ey  G eneral, Juneau , 
fo r the A ppellee .

JU D G E S : B efore: C oats, C h ie f  Judge, and  M annheim er 
and  B olger, Judges. B O L G E R , Judge, concurring .

O P IN IO N  B Y : M A N N H E IM E R

O P IN IO N

[*346] M A N N H E IM E R , Judge.

F o llow ing  a ju ry  trial, F rank  M oses T egoseak  w as 
conv ic ted  o f  felony  d riv ing  u n d er the influence and 
d riv ing  w ith  a  suspended  license. 1 B oth  the grand  ju ry  
th a t ind icted  T egoseak  and  the tr ia l ju ry  tha t convicted  
h im  heard  the testim ony  o f  R obert M aestas, a  private 
c itizen  w ho observed  a F ord  B ronco  being  driven  in  an 
obv iously  im paired  m anner, and  w ho  la ter iden tified  
T egoseak  from  a pho tog raph ic  lineup  as hav ing  driven 
the B ronco.

1 AS 28.35.030(h)  and  A S 28.15.291(a)(1), re ­
spectively .

In  p re -tria l m otions, T eg o seak  argued  tha t the p h o ­
tog raph ic  lineup  w as conduc ted  in an  undu ly  suggestive 
m anner and  th a t the superio r cou rt should  therefo re  sup­
p ress M aestas 's  [**2] iden tifica tion  o f  T egoseak  as the 
driver. T he superio r court, em ploy ing  the te s t set fo rth  in

Mans on v. Brathwaite, 432 U.S. 98, 97 S.Ct. 2243, 53 
L.Ed.2d 140 (1977), concluded  tha t M aestas 's  iden tifica­
tion  o f  T egoseak  w as re liab le  despite  the arguab le  flaw s 
in  the w ay  the p ho to  lineup w as conducted . T he court 
therefo re  den ied  T egoseak 's m otions and  allow ed  evi­
dence  o f  the iden tification  to  be adm itted  at T egoseak 's 
trial.

W e ag ree  w ith  T egoseak  tha t there  are  troublesom e 
aspects to  the photograph ic  lineup  p rocedu re  in th is case. 
In  addition , w e are  aw are th a t sc ien tific  research  con­
ducted  during  the p as t th irty  years has cast d oub t on the 
analysis se t fo rth  in Manson v. Brathwaite — ra ising  
questions as to  w h eth er tha t analysis is a  valid  m ethod  
fo r ascerta in ing  w hether a  pho tograph ic  lineup  has 
y ie lded  a  re liab le  identification . N evertheless, w e con ­
clude th a t any po ten tia l suggestiveness in the photo  
lineup  in  T egoseak 's case w as harm less b eyond  a re a ­
sonable doubt, and  w e therefo re  affirm  T egoseak 's  con ­
victions.

Underlying facts

O n June 19, 2005 , R obert and M ichelle  [*347] 
M aestas 2 w ere d riv ing  a round  the A nchorage  area, 
look ing  fo r a house to  purchase. T hey  observed  a Ford 
B ronco  th a t w as [**3] traveling  slow er than  norm al. 
W hile they  w atched , the B ronco sw erved  and  repeated ly  
changed  lanes w ithou t apparen t cause.

2 R obert and  M ichelle  M aestas w ere  form erly  
know n as R obert and  M ichelle  M ayer; they  
changed  th e ir nam es p rio r to  T egoseak 's  trial. 
T hus, in  th e  g rand  ju ry  transcrip t, they  are re ­
ferred  to  as "M ayer". B ut at trial, and  in the p a r­
ties ' b riefs to  th is C ourt, they  are re fe rred  to  by 
th e ir  cu rren t nam es.

T he M aestases cou ld  see th ree  occupan ts in  the v e ­
hicle: tw o  m ales in  the front seat, and  ano ther person  in 
the back  seat. U sing  h e r cell phone, M ichelle  M aestas 
ca lled  the A nchorage  Police  d ispa tcher to  rep o rt th is v e ­
hicle  because  she and  h e r husband  though t th a t th e  driver 
w as drunk.

A fter m aking  th is call to  the po lice, the M aestases 
tem porarily  lost sight o f  the B ronco , b u t they  cam e upon 
it again  a few  m om ents later. It w as still be ing  d riven  in 
an erratic  m anner. T he M aestases then  decided  to  fo llow  
the car. M ichelle  M aestas  ca lled  the A nchorage  police 
once m ore, and  th is tim e she rem ained  on th e  line to  a s­
sist o fficers in  locating  the B ronco  as it con tinued  to  
travel th rough  A nchorage.

T he M aestases fo llow ed  the B ronco  to  the park ing  
lot o f  B ell's  N ursery  on D eA rm oun  [**4] R oad , w here 
the B ronco  stopped. R obert M aestas parked  the couple 's
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car near the nu rse ry  park ing  lo t in o rder to  keep an eye 
on the B ronco  w hile  th ey  w a ited  for the police to  arrive.

W hile the  B ronco  w as parked  in the B ell's N ursery  
park ing  lot, M r. and  M rs. M aestas saw  the d river and  the 
ffon t-sea t p assenger em erge  from  the B ronco and  sw ap 
places. W hile  these  tw o  m en  w ere ou ts ide  the vehicle, 
R obert M aestas w as ab le  to  observe  them .

M aestas described  bo th  m ales as hav ing  dark  or 
b lack  hair. H e described  the m an  w ho w as o rig inally  
d riv ing  the B ronco  (and  w ho sw itched  to  the passenger 
sea t in the nu rse ry  p ark ing  lo t) as hav ing  a "slender 
build" and "w earing  a  b lack  shirt" . M aestas described  the 
o ther m an (tha t is, the m an  w ho  w as orig inally  in  the 
p assenger sea t o f  the B ronco , and  w ho began driv ing  the 
veh icle  a fter the sw itch  in  the n u rsery  park ing  lot) as "a 
heav ie r set gen tlem an" w ho w as w earing  a "w hite ... 
T -shirt" .

A fte r th e  tw o  m en  sw itched  p laces in  the B ronco, 
the B ronco  left the nu rsery  park ing  lo t and  headed  east 
on D eA rm oun  R oad. Ju s t a fte r  the B ronco  started  up 
D eA rm oun, A nchorage  Po lice  O fficer G erald  A sselin  
arrived  and conducted  a traffic  stop  o f  the vehicle.

W hen O fficer A sse lin  [**5] stopped  the B ronco , he 
found  tha t there  w ere tw o  m en  and  one w om an  inside the 
vehicle. T he m an d riv ing  th e  veh ic le  w as w earing  a 
w hite  T -sh irt, and the m ale  p assenger w as w earing  a 
b lack  shirt. T he d riv er w as la ter iden tified  as E dgar 
H enry , w hile  the passenger w as iden tified  as T egoseak.

B ecause h is d ispa tcher had  in form ed him  th a t the 
d river and passenger had  ju s t  sw itched  p laces, O fficer 
A sselin  questioned  bo th  m en  abou t w ho had  been d riv ing  
the B ronco  befo re  the veh ic le  s topped  at B ell's N ursery . 
B ased  on the m en 's responses (bo th  verbal and 
non-verbal), A sselin  co nc luded  tha t T egoseak  had  been  
driv ing  the veh icle  p rio r to  the stop  a t B ell's . In particu ­
lar, as A sselin  la ter tes tified , E dgar H enry  to ld  the po lice  
tha t he had  taken  o ver d riv ing  th e  B ronco  after the stop 
a t B ell's N ursery  because  T egoseak  had  been  driv ing  so 
p o o rly  th a t he th o u g h t T egoseak  w as go ing  to  kill them .

O fficer A sse lin  conduc ted  fie ld  sob rie ty  tests o f  both  
H enry  and  T egoseak . B ased  on  th e  resu lts  o f  these tests, 
the  officer concluded  th a t he  had  p robab le  cause to  arrest 
b o th  m en. A  subsequen t b rea th  tes t show ed tha t 
T egoseak  had  a b lood  a lcoho l con ten t o f  .227 percen t (in 
o ther w ords, ju s t  under th ree  tim es [**6] the legal lim ­
i t ) . 3

3 See AS 28.35.030(a)(2).

O ne w eek  later, on June 26 th , O fficer A sselin  con ­
tac ted  R obert and  M ichelle  M aestas and  asked them  to 
v iew  a pho tog raph ic  lineup to  see i f  th ey  could  identify  
the tw o  m en  in  the B ronco . T his pho to  lineup w as com ­

p rised  o f  tw o separate  arrays o f  six  pho tographs [*348] 
each. T he tw o arrays w ere com posed  so th a t each o f  
them  con ta ined  a  pho tograph  o f  one o f  th e  m en  in the 
B ronco . (T he first array  con ta ined  a pho tog raph  o f  E dgar 
H en ry  in position  num ber 5; the second  array  con ta ined  a 
pho tog raph  o f  F rank  T egoseak  in p osition  nu m b er 5.)

A sselin  show ed  the photo  arrays to  M r. and M rs. 
M aestas separately . H e to ld  them  th a t he w ould  show  
them  tw o  photo  arrays, and  he asked  them  to  let h im  
know  i f  th ey  "recognize [d] any o f  those  ind iv iduals as 
be ing  involved." W hen A sselin  show ed  the first array  to 
M r. and M rs. M aestas, he rem inded  th em  that, i f  they  did 
n o t recogn ize  anyone from  the  first array  o f  six  p ho to ­
graphs, he  had  a  second  se t o f  pho tographs to  show  
them .

A fter M ichelle  M aestas exam ined  the tw o arrays o f  
pho tographs, she p icked  one person  from  am ong the 
tw elve  pho tographs as hav ing  been  in the B ronco  — but 
th a t person  w as n e ither H enry  n o r T egoseak.

A fter [**7] M ichelle  M aestas fa iled  to  identify  ei­
th er H enry  o r T egoseak , O ffice r A sselin  show ed the 
pho tographs to  R obert M aestas.

W hen R obert M aestas w as show n the first a rray  o f  
six  pho tographs, he se lected  three peop le  from  th is array  
as the possib le  occupants o f  the B ronco. M aestas to ld  
A sselin , "[I]t cou ld  have b een  [num ber] 1 o r 3 th a t w as 
d riv ing  [the B ronco  o rig inally ], and  [num ber] 5 tha t w as 
in the passenger seat. ... I th ink  [that], b e tw een  1 and 3, 
those  tw o [photographs] k ind  o f  look  like th e  d river tha t 
w e orig ina lly  pu lled  up nex t to ."

T he th ree pho tographs tha t M aestas se lected  w ere o f  
E dgar H enry  and tw o "fillers" — th a t is, tw o people  
w hose pho tographs w ere included , n o t because  th e  police 
suspected  tha t they  w ere connected  to  this inciden t, bu t 
ra ther to  fill ou t the six -pho tograph  array.

A t th is po in t — that is, a fter M aestas had  apparen tly  
iden tified  bo th  the orig inal d riv er and th e  o rig inal p as­
senger from  am ong  the pho tog raphs in the first array  — 
A sselin  said  to  M aestas, "L et m e try  to  at least show  you  
[the second  array  o f  pho tographs]; then  you  can  see the 
entire com pila tion  o f  photos. So far, you 've said  [that] 1 
and 3 [in th e  first array] could  be  the driver." A sselin  
[**8] then  show ed M aestas the second  array  o f  six  p h o ­
tographs.

W hen M aestas looked  at the second  array  o f  photos, 
he to ld  A sselin  tha t pho tog raph  num ber 5 in th is second 
array  cou ld  also  po ten tia lly  be  the in itial d river o f  the 
B ronco  (that is, the  m an  w ho w as driv ing  before  the 
d river and  passenger sw itched  p laces in the nursery  
park ing  lot). M aestas to ld  A sselin  th a t the m an  "orig i­
nally  d riv ing  the car" w as "either [num ber] 5 in [the se ­
cond  array] o r [num ber] 1 in [the first array]." (A s w e



221 P .3d 345, *; 2009  A las. A pp. L E X IS  185, **
Page 4

explained  above, T egoseak 's  p ic tu re  w as num ber 5 in the 
second  photo  array .)

A sselin  asked  M aestas to  m em oria lize  his iden tifica­
tions on tw o  d ifferen t "P ho tograph ic  L ineup" form s. 
T hese  form s (one  fo r each  o f  the tw o arrays) apparen tly  
h ad  boxes on them  th a t co rresponded  to  the pho tographs 
in  the arrays. A sselin  asked  M aestas to  p lace a  check  
m ark  on  the boxes th a t co rresp o n d ed  to  th e  pho tographs 
he had  selected.

O n the first o f  these  fo rm s (i.e., the fo rm  th a t co rre ­
sponded  to  the first pho to  array), M aestas stated  th a t he 
iden tified  pho tog raph  num ber 5 in the first array  as the 
m an  w ho began  d riv ing  th e  B ronco  after [**9] the car 
s topped  at the nursery . (A s exp la ined  above, th is  p h o to ­
g raph  w as o f  E d g ar H enry .)

A sselin  th en  han d ed  M aestas the second  form  (i.e., 
the form  co rrespond ing  to  the second  pho to  array). A lt­
hough  M aestas had  to ld  A sselin  th a t he w as uncerta in  
w h eth er the o rig inal d river o f  the B ronco  w as p ho to ­
g raph  num ber 1 from  the first a rray  o r pho tog raph  num ­
b er 5 from  the second  array , A sse lin  d irected  M aestas to  
p u t a  check  m ark  in on ly  one b o x  — the bo x  co rrespond­
ing to  pho tog raph  nu m b er 5 from  the second  array.

A sselin  inv ited  M aestas to  add  a  handw ritten  n o ta ­
tion  exp la in ing  his u n certa in ty  ab o u t the identification . 
M aestas w ro te  on the fo rm , "W hen looking  at the photos, 
bo th  [photograph] #  5 on  [the second  array] and [photo­
graph] #  1 on [the firs t array] look  sim ilar to  the o rig inal 
d river tha t w e ... first [saw ]."

H ow ever, O fficer A sselin  added  h is ow n separate  
no ta tion  to  th is form . In  th e  officer's  notation , he ind i­
ca ted  th a t M aestas h ad  [*349] m ade an iden tification  
from  th e  pho tographs, and  tha t the person  M aestas had  
iden tified  w as F rank  T egoseak  (w ho, as w e explained  
above, w as pho tog raph  n u m b er 5 in the second  array). 
M aestas signed  th is form .

T his sam e am bigu ity  concern ing  the natu re  o r p rec i­
sion [**10] o f  M aestas 's  iden tification  is reflec ted  in 
the tes tim ony  g iven  b y  A sse lin  and M aestas at the ev i­
den tiary  hearing.

A t the hearing , A sselin  tes tified  tha t he did no t re ­
m em ber the exact exchange b e tw een  h im se lf  and  M aes­
tas, "but it w as c lea r to  [him ], b ased  upon  the [conversa­
tion], tha t [M aestas] iden tified  [photograph] num ber 5 
[in the second  array] as be in g  ... the  person  w ho w as 
o rig inally  d riv ing  the veh ic le ." A sselin  conceded  that, 
w hile  he w as show ing  the pho tog raphs to  M aestas, "there 
w as som e conversa tion  ... w here  [M aestas] w ould  say, 
'W ell, [photograph] n u m b er 1 [in th e  first array] looks 
very sim ilar', b u t [M aestas] cam e back  to  it be ing  [pho­
tograph] num ber 5 [in the second  array]."

W hen M aestas tes tified  a t the  ev iden tiary  hearing, 
he acknow ledged  tha t he w as hesitan t to  positive ly  iden­
tify  either pho tograph  1 from  th e  first array  o r p ho to ­
graph  5 from  the second  array  — "because the tw o  photos 
look  sim ilar, ... and  [because it w as] a w eek  [after the 
incident]." W hen M aestas w as asked  w hether he had 
m ade a  "positive iden tification", he  responded , "I w ou ld ­
n 't say it w as 100 percen t positive; no."

A fte r hearing  th is tes tim ony , and  a fter listen ing  to 
O fficer A sselin 's tape  reco rd ing  [**11] o f  the photo  
lineup p rocedure, S uperior C ourt Judge M ichael L. 
W olverton  concluded  tha t the pho to  lineup p rocedure 
w as no t undu ly  suggestive.

In particu lar, Judge W olverton  found  tha t th e  "filler" 
pho tographs w ere w ell-se lec ted  (in  the sense tha t the 
peop le  dep icted  in these filler pho tog raphs w ere v isually  
s im ilar to  the tw o suspects). T he ju d g e  suggested  that 
th is fact (the good  selection  o f  fillers) w as po ten tia lly  the 
exp lana tion  fo r R obert and M ichelle  M aestas's difficulty  
in se lecting  H enry  and T egoseak  from  am ong  the pho to ­
graphs.

Judge W olverton  also  conc luded  th a t there  w as 
no th ing  w rong  in O fficer A sselin 's  ac t o f  d raw ing  R obert 
M aestas 's  a tten tion  to  the second  array  a fter M aestas had 
already  decla red  th a t the firs t array  con ta ined  p ho to ­
graphs o f  bo th  suspects. T he ju d g e  found  th a t A sselin  
w as no t try ing  to  suggest th a t M aestas had  chosen  p rem ­
aturely , o r to  suggest th a t the second  array  con ta ined  a 
pho tog raph  o f  at least one o f  the suspects. R ather, Judge 
W olverton  found  th a t A sselin  w as sim ply  "try ing  to  ex­
plain" the  p rocedu re  (i.e., the  n eed  to  exam ine bo th  ar­
rays) and  to  request th a t M aestas w ithho ld  h is final 
ju d g em en t un til he had  seen all tw elve o f  the pho to ­
graphs.

Judge [**12] W olverton  a lso  concluded  that, g iven 
the circum stances o f  th e  case, there  w as essen tia lly  no 
possib ility  o f  a m isiden tifica tion . T he ju d g e  rem arked  
tha t "this m igh t [have been] a d iffe ren t situation  i f  [the 
occupants o f  the B ronco] had  no t been  fo llow ed  and 
[im m ediately  arrested] — alm ost like a h an d -o ff  to the 
po lice  — [but] w e k now  w ho w as in  the veh icle  [w hen] it 
w as stopped, [and the photo  lineup] w as [m erely] a de­
term ination  as to  ... w ho w as d riv ing  w hen" — a deter­
m ination  th a t w as m ade "easier ... b ecause  one [man] 
w as w earing  a w hite sh irt and  [the other] w as w earing  a 
b lack  shirt."

Tegoseak's claim that his indictment is flaw ed because 
the prosecutor did not inform the grand ju ry  that 
Michelle Maestas fa iled  to identify Tegoseak as one o f  
the men in the Bronco, and that Robert Maestas's identi­
fication o f  Tegoseak was less than certain
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[H N 1] U nder A laska  law , a  p ro secu to r m ust inform  
the g rand  ju ry  o f  excu lpa to ry  ev idence know n to  the 
governm ent. 4 T egoseak  con tends th a t the p ro secu to r in 
h is case v io la ted  th is du ty  in tw o  w ays. F irst, T egoseak  
argues th a t the  p ro secu to r w as requ ired  to  tell th e  g rand  
ju ry  th a t M ichelle  M aestas had  no t iden tified  T egoseak  
as one o f  the m en in th e  B ronco  [**13] — and  that, in 
fact, th e  on ly  m an  she iden tified  as hav ing  been  in the 
B ronco  [*350] w as a "filler". Second, T egoseak  a r­
gues th a t the p ro secu to r w as requ ired  to  tell the  g rand  
ju ry  th a t R obert M aestas 's  iden tifica tion  o f  T egoseak  w as 
less th an  certain .

4  Cameron v. State, 171 P.3d 1154, 1157 
(Alaska 2007); Frink v. State, 597 P.2d 154, 
164-66 (Alaska 1979).

[H N 2] F or purposes o f  defin ing  a p rosecu to r's  duty  
to  p resen t ev idence to  the g rand  ju ry , w e have defined  
the term  "excu lpato ry  ev idence" narrow ly : it m eans on ly  
the type  o f  ev idence  "that tends, in  and  o f  itself, to  negate 
the defendan t's  guilt". 5 T hus, w e have  held  tha t a  w it­
ness 's failu re  to  iden tity  th e  defen d an t as the  p erpe tra to r 
o f  th e  crim e, o r the fac t th a t a  w itness's post-even t d e ­
scrip tion  o f  th e  p e rpe tra to r did no t m atch  the defendant, 
w as no t "excu lpato ry  ev idence", g iven  the o ther ev idence 
link ing  th e  defendan t to  the c r im e .6

5 See, e.g., Cathey v. State, 60 P. 3d 192, 195 
(Alaska App. 2002); State v. McDonald, 872 P.2d  
627, 639 (Alaska App. 1994).
6 iSee, e.g., Wilkie v. State, 715 P.2d  1199,
1201-02 (Alaska App. 1986); Tookakv. State, 648 
P.2d 1018, 1020-21 (Alaska App. 1982). See also 
Abruska v. State, 705 P.2d 1261, 1272-73 (Alaska 
App. 1985) [**14] (ho ld ing  th a t the  v ictim 's p o ­
ten tia lly  con trad ic to ry  sta tem en ts about w hether 
it w as the defendan t w ho  sho t h im  w ere no t ex ­
cu lpato ry  evidence).

F o r exam ple, in  Haag v. State, 117 P. 3d  775 (Alaska 
App. 2005), the  defendan t (w ho w as w hite) argued  that 
the p ro secu to r v io la ted  the du ty  to  p resen t excu lpa to ry  
ev idence because  th e  p ro secu to r fa iled  to  inform  the 
g rand  ju ro rs  th a t a w itness to  the crim e in itially  repo rted  
th a t th e  tw o  perpe tra to rs  w ere b lack. Id. at 777-78. W e 
held  tha t, in the  con tex t o f  the  o ther ev idence linking 
H aag  to  the crim e, th e  w itness 's  descrip tion  o f  the perp e­
tra to rs as b lack  w as no t excu lpa to ry : "T he fact th a t [the 
w itness] in itia lly  sta ted  th a t b o th  robbers w ere b lack  is 
certa in ly  som eth ing  th a t a defense  atto rney  m igh t use  to  
a ttack  [the w itness's] later iden tifica tion  o f  H aag  as one 
o f  the robbers. B ut th is is no t in fo rm ation  that negates 
Haag's guilt in and o f  itself." Haag, 117 P.3d at 778 
(em phasis added).

In  T egoseak 's  case, the po lice  responded  qu ick ly  to 
the M aestas's rep o rt o f  the B ronco  being  d riven  in  an 
erratic  m anner, and  there  is essen tia lly  no  doub t that, 
w hen  the po lice  s topped  the B ronco , the vehicle con­
ta ined  the sam e peop le  th a t M ichelle  and  [**15] R obert 
M aestas had  observed  m inu tes before. A s Judge 
W olverton  no ted  w hen  he issued  h is ru lings on T egosea­
k 's  pre-tria l m otions, there  is essen tia lly  no  possib ility  
tha t T egoseak  w as m isiden tified  as one o f  the d rivers o f  
th e  B ronco.

G iven  these circum stances, it is ex trem ely  unlikely  
th a t the g rand  ju ro rs ' decis ion  to  indict T egoseak  w ould  
have been  altered  i f  they  had  know n tha t M ichelle 
M aestas iden tified  ano ther m an 's pho tog raph  in  th e  photo  
lineup, o r i f  they  had  know n th a t R obert M aestas 's  iden­
tification  o f  T egoseak 's pho tog raph  w as uncertain . For 
th is reason , e ither the ev idence  th a t T egoseak  com plains 
o f  w as no t "exculpatory" as tha t term  is defined  in our 
cases, o r the S tate 's fa ilu re  to  apprise  the g rand  ju ro rs  o f  
th is ev idence w as harm less.

Tegoseak's claim on appeal, and a preliminary discus­
sion o f  the problems that can be encountered in 
post-crime eyewitness identification

O n appeal, T egoseak  renew s his argum ent th a t the 
pho tograph ic  lineup p rocedu re  w as unduly  suggestive, 
and  he fu rther argues th a t w hen  the facts o f  the case are 
analyzed u nder th e  fac to rs se t fo rth  in Brathwaite, th is 
analysis fails to  dem onstra te  tha t R obert M aestas's iden­
tifica tion  o f  h im  w as reliable.

The [**16] pho tog raph ic  lineup  in  th is case does 
no t appear to  be overtly  suggestive. A s Judge W olverton  
no ted  w hen  he den ied  T egoseak 's suppression  m otion, 
the ten  fille r pho tog raphs are quite sim ilar to  th e  tw o 
suspects ' pho tog raphs in facial characteristics and  hair 
style. In  o th er w ords, H en ry ’s and  T egoseak 's p ho to ­
graphs d id  n o t stand  ou t from  the filler pho tographs in 
such an obv ious w ay  as to  p rac tica lly  sing le  ou t these 
tw o m en as the suspects.

B ut even  though  a pho tograph ic  lineup m ay no t be 
overtly  suggestive, the  p rocedure  b y  w hich  the p ho to ­
graphs are selected , the procedure  by w hich  a  photo  
lineup is d isp layed  to  a w itness, and  the p rocedure by 
w hich  the w itness 's  iden tifica tion  is elicited , can engen­
der su g g e s tiv e n e s s - - ev en  w hen [*351] this is no t the 
in tention  o f  th e  o fficer conducting  the lineup.

M edical researchers have long recogn ized  th e  p h e ­
nom enon  th a t testers in fluence the persons they  are  te s t­
ing. E ven  though  one m igh t th ink  that a  tes t sub ject's 
physical reac tion  to  an experim en ta l d rug  o r therapy  
w ould  rem ain  th e  sam e regard less o f  the m ental attitude 
or desires o f  the researchers, the tru th  is th a t th e  re ­
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searchers ' expecta tions regard ing  th e  experim en t do 
m ake a  d ifference  to  [**17] the  result.

O ne w ell-know n p rob lem  is th e  "p lacebo  effect": the 
recogn ized  phenom enon  th a t w hen  a person  believes that 
they  are receiv ing  an  effec tive  d rug  o r therapy, their 
body  w ill physica lly  reac t in accordance  w ith  the ir b e lie f  
— even  though  th e  substance  o r  trea tm en t th ey  are re ­
ceiv ing  w ou ld  ord inarily  do no th in g  to  a lleviate th e ir 
condition .

B ut the p lacebo  effec t is com pounded  by  ano ther 
d ifficu lty  know n as the "C lever H ans effect". T his is the 
p rob lem  tha t researchers, because  o f  th e ir know ledge o f  
the experim en t and  th e ir expecta tions concern ing  the 
ou tcom e, can  un in ten tiona lly  in fluence  th e  responses o f  
the te s t sub jects — by  unconsc ious signaling , o r by  sm all 
d ifferences in how  th ey  in terac t w ith  tes t subjects w ho 
are receiv ing  the rea l d rug  o r th erap y  as opposed  to  a 
p la c e b o .7

7 In 1891, W illiam  von  O sten  began  d isp lay ing  
h is horse, "C lever H ans", to  the public. H ans 
w ou ld  answ er questions by  tap p in g  his h o o f  -  
either by  tapp ing  ou t a num ber, o r by  tapp ing  ou t 
the letters o f  the a lphabe t th a t co rresponded  to  the 
answ er (w ith  one tap  equaling  "A ", tw o taps 
equaling  "B ", and  so  on). H ans cou ld  apparen tly  
perfo rm  m athem atica l ca lcu la tions, te ll tim e, 
iden tify  m usica l in tervals, [**18] and  nam e 
people.

V on  O sten  d id  n o t in tend to  tr ick  people . H e 
believed  tha t an im als p ossessed  an  in telligence 
equal to  th a t o f  hum ans — and, in his quest to 
p rove this, he a ttem pted  to  teach  m any  an im als 
how  to  do sim ple ca lcu lations. H ow ever, C lever 
H ans w as th e  on ly  an im al w ho  show ed any ab il­
ity.

T he first sc ien tific  te s t o f  H ans's ability  w as 
conducted  in 1904 b y  P ro fesso r C arl Stum pf. 
S tu m p f looked  fo r ev idence  o f  cheating  o r tr ick ­
ery  to  exp la in  H ans's  ability , bu t he found  none, 
and  he subsequen tly  endo rsed  H ans's ab ilities as 
genuine. F o llow ing  P ro fesso r S tu m p fs  endo rse­
m ent, C lever H ans becam e a sensation , and  p eo ­
p le  flocked  to  see him .

In 1907, a  g roup  o f  th irteen  sc ien tists (the 
"H ans C om m ission") re -tested  C lever H ans. 
T he ir te s t is now  recogn ized  as a  classic experi­
m en t in  psychology .

B ecause  there  w as no  ev idence  o f  conn iv ­
ance o r cheating , th e  sc ien tists  began  w ith  the 
assum ption  th a t H ans d id  have  an ab ility  o f  som e

kind, and  they  designed  th e ir experim en t to  find 
ou t w hat th is  ab ility  w as.

H ans w as tes ted  inside a large ten t to  avoid  
ou tside d istractions, such as spectators. T he ex ­
perim en t w as designed  in th e  fo llow ing  w ay:

. A  large num ber o f  questions 
w ere used , to  elim inate  [**19] 
the effects o f  chance;

. D ifferen t people  posed  these 
questions, in case H ans w as p ick ­
ing up signals from  his ow ner, von 
O sten;

. T he questioners som etim es 
k new  th e  answ ers to  the questions 
they  w ere asking, bu t o ther tim es 
they  d id  not;

. T he questioners w ou ld  stand 
a t d iffe ren t d istances from  H ans 
during  d ifferen t tria ls; and

. Som e tria ls  w ere run  w ith  
H ans b linkered.

T he first im portan t find ing  w as tha t C lever 
H ans needed  to  have  v isual con tac t w ith  the 
questioner in  o rd e r to  answ er correctly . T he far­
th er aw ay th e  questioner stood, the less accurate  
H ans becam e. A nd  w hen  H ans's periphera l vision 
w as obstructed  by  b linkers, h is ab ility  to  answ er 
w as d im in ished  even  further.

T he o ther m ajo r find ing  w as th a t H ans could  
on ly  answ er a question  co rrectly  i f  the questioner 
also  knew  the answ er to  the  question . W hen  the 
questioner d id  n o t know  th e  answ er to  th e  ques­
tion , H ans cou ld  n o t g ive the answ er.

T hese  facts — that H ans could  on ly  answ er a 
question  co rrec tly  i f  it w as posed  by  a questioner 
w ho knew  the answ er, and  only  i f  H ans cou ld  see 
the questioner — led  the psycho log ists  to  perceive 
tha t H ans w as n o t using  in telligence to  w ork  ou t 
the answ ers; ra ther, he w as respond ing  to  visual 
cues [**20] g iven unw itting ly  by  the questioner. 
T hese  unw itting  v isual cues to o k  the form  o f  in ­
creases o r decreases in  the tension  o f  the ques­
tioner's  body , changes in  the questioner's facial 
expression , and  o ther involun tary  m ovem ents that 
the questioner w ou ld  m ake w hen  H ans reached  
the rig h t answ er.

T he resu lts o f  the experim en t w ith  C lever 
H ans led the sc ien tists to  the key  insigh t th a t an
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an im al's — or a  person 's  — b ehav io r can  b e  in flu ­
enced  by  sub tle  and  un in ten tional cues g iven  by  a 
questioner o r researcher.

T his effec t — now  know n as the "C lever 
H ans effect" — is one o f  th e  p rim ary  reasons w hy 
scien tific  tes ts  (and, in  particu lar, clin ical tria ls) 
m ust be  done using  a "double-b lind" m ethod: a 
p rocedu re  in w hich  n e ith e r the question ­
er/researcher n o r the  sub jec t be ing  tested  know s 
the nature o f  the in fo rm ation  requ ired  or the 
trea tm en t be in g  adm in istered .

Source: John  Jackson , "C lever H ans" (2005), 
availab le  at:

w w w .skep tics.o rg .uk /artic le .php7d
ir=artic les& artic le= clever_hans.ph

P

[*352] In the late 1980s (th a t is, approx im ately  
ten  years after the S uprem e C ourt issued  its decision  in 
Brathwaite), P ro fesso r G ary  L. W ells o f  Iow a S tate U n i­
versity  n o ted  th a t p h o tog raph ic  lineups could  be  affected  
by  [**21] these  sam e d ifficu lties — that the po lice  o f­
ficers w ho conducted  pho tog raph ic  lineups could  u nw it­
ting ly  b e  in fluencing  th e  w itnesses they  w ere  in terv iew ­
ing. P ro fesso r W ells acco rd ing ly  p ro p o sed  tha t pho to  
lineups (like m ed ical tr ia ls) shou ld  be  conducted  using  a 
doub le-b lind  procedure . 8 In o th er w ords, (1) the lineup 
should  be conducted  by  an  o ffice r w ho does no t know  
w hich  pho tograph  in the lineup  rep resen ts the suspect 
and w hich  pho tog raphs are fillers, and  (2) because w it­
nesses w ill na tu ra lly  assum e th a t any  photo  lineup w ill 
contain  a  ph o tog raph  o f  th e  person  w hom  the po lice  
suspect, the w itness m ust affirm ative ly  be to ld  th a t the 
lineup m ay no t con ta in  a pho tog raph  o f  the perpetrator.

8 G ary  L. W ells, Eyewitness Identification: a 
system handbook (C arsw ell L egal Publications, 
1988); G ary  L. W ells &  C. A . E lizabeth  L uus,
"P olice  L ineups as E xperim en ts: Social m ethod ­
o logy  as a fram ew ork  fo r p roperly  conducted
lineups", 16 P ersonality  and  Social P sychology  
B u lletin  1 0 6 -1 1 7 (1 9 9 0 ).

In h is artic le , "T he D oub le-B lind  Lineup: G eneral 
C om m ents and  O bservations" (2008), 9 P ro fesso r W ells 
no tes th a t po lice  officers can  inadverten tly  (and often  
unconsciously ) in fluence  w itnesses b y  such seem ingly  
[**22] innocuous com m ents as, "I no ticed  you  paused  on 
pho tograph  nu m b er 3". O r, w hen  a w itness hesita tes b e ­
tw een  tw o  o r th ree pho tographs, th e  o ffice r m ight say  to  
the w itness, "T ell m e ab o u t pho tograph  2" — directing

th e  w itness 's  a tten tion  to  the  pho tog raph  th a t th e  o fficer 
know s is the suspect, ra th e r th an  to  one o f  the fillers. Or, 
w hen  the w itness has p icked  a  filler, the officer m ight 
ask, "Is there  any o th er pho tog raph  tha t stands ou t to 
you?" — a question  th a t obv iously  w o u ld  n o t be  asked  i f  
the w itness had  se lected  the suspect.

9 A vailab le  at:
w w w .psycho logy .iasta te .edu /~ g lw ells/hom epage . 
h tm , th rough  the link  "M eet the double-b lind  
lineup".

A ccord ing  to  P ro fesso r W ells, th ere  are curren tly  
c lose to  200  cases in w hich  (1 ) the po lice  iden tified  a 
person  as the suspected  p erpe tra to r o f  a  crim e, (2) the 
suspect w as included  in a  pho tog raph ic  o r live lineup , (3) 
the w itness w ho v iew ed  the lineup  iden tified  the suspect 
as the perpetra to r, (4) th e  suspect w as convicted , bu t (5) 
post-tria l D N A  testing  p roved  th a t the suspect w as inno­
cent.

O ne o f  these cases recen tly  rece iv ed  national pub lic ­
ity  th rough  the publica tion  o f  the book , Picking Cotton, 10 
and  the re la ted  story  th a t a ired  in M arch  [**23] 2009  on 
the C BS te lev is ion  new s show  "60 M in u te s " .11

10 Jennifer T hom pson-C ann ino  & R onald 
C otton , w ith  E rin  T om eo , Picking Cotton: Our 
Memoir o f  Injustice and Redemption (St. M artin 's 
P ress, 2009).
11 B oth the v ideo  and  the tex t o f  the 60 
M inutes story, "P ick ing  C otton" (o rig inally  aired 
in M arch  2009) are  availab le  at:

w w w .cbsnew s.com /sto ries/2009 /0
3 /06 /60m inu tes/m ain4848039 .sh t
m l

A s described  in the 60  M inutes story, in  the sum m er 
o f  1984, a  m an  b roke in to  Jenn ife r T hom pson 's  apart­
m en t and raped  her at kn ife-po in t. D u ring  the attack, 
T hom pson  forced  h e rse lf  to  stay  a le rt and  study  th is m an 
carefu lly  — his physica l characteristics, h is  voice, his 
accen t — so  that, i f  she surv ived , she could  m ake sure 
tha t he w as conv ic ted  and  sen tenced  to  prison. A fter 
about h a lf  an hour, T hom pson  tr icked  the rap ist into let­
ting  her g e t up to  fix  h im  a drink ; she then  took  the o p ­
portun ity  to  escape from  her apartm en t th rough  the back  
door.

P o lice  D etective M ike G au ld in  in terv iew ed  T h o m p ­
son a t the hosp ital, and he w orked  w ith  T hom pson  to  
assem ble a  com posite  sketch  o f  th e  rap ist. A fte r the 
sketch  w as b roadcast, the  po lice  started  to  receive tips

http://www.skeptics.org.uk/article.php7d
http://www.psychology.iastate.edu/~glwells/homepage
http://www.cbsnews.com/stories/2009/0
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abou t the crim e. O ne o f  these  tips w as about a young  
m an [**24] nam ed  R onald  C otton. C o tton  w orked  at a 
res tau ran t n ear T hom pson ’s apartm ent, and  he had  a p re ­
vious conv ic tion  for b reak ing  and  entering , as w ell as a 
ju v en ile  reco rd  fo r sexual assault.

T hree  days a fter the rape , D etective G au ld in  assem ­
b led  a  six -pho tograph  lineup  th a t con ta ined  C otton 's p ic ­
ture, and  th en  he ca lled  T hom pson  to  com e v iew  the 
lineup. T hom pson  stud ied  the pho tographs fo r about 
[*353] five m inutes, and  then  she iden tified  C otton  as 
the m an w ho had  raped  her.

T hom pson  subsequen tly  p ick ed  C otton  from  a live 
lineup. A fte r T hom pson  m ade th e  live lineup iden tifica ­
tion , the po lice  in fo rm ed  h e r tha t she had  p icked  the 
sam e m an  th a t she p rev iously  se lec ted  from  the photo  
lineup. W hen she h eard  th is, T hom pson  rem em bers 
th ink ing , "B ingo! I d id  it righ t; I d id  it right."

L ater, T hom pson  iden tified  C otton  again  w hen  she 
tes tified  a t h is trial. C o tton  w as conv ic ted  and  sen tenced  
to  life im prisonm ent p lus 50 years.

W hile in p rison , C o tton  m e t a  m an  nam ed  B obby 
Poole. Poole  looked  very  sim ilar to  C otton ; in fact, som e 
o f  the p rison  stew ards m istook  them  fo r each  other. T hen 
C o tton  heard , from  a fellow  inm ate, th a t Poole  had  ad ­
m itted  rap ing  T hom pson . B ased  on  th is inform ation, 
C otton  rece ived  a [**25] new  trial.

A t the new  tria l, C o tton 's  law yers sum m oned  B obby 
Poole  to  cou rt so tha t Jenn ife r T hom pson  could  see him . 
B ut w hen  T hom pson  looked  at Poole , she did no t reco g ­
nize him . Indeed , she fe lt no th ing  b u t anger tow ard  C o t­
ton  and  h is atto rneys. She rem em bers th ink ing , "H ow  
dare you  question  m e? H ow  dare you  [suggest th a t I] 
cou ld  poss ib ly  have fo rgo tten  w hat m y rap ist looked  
like? ... T he one person  [I] w ou ld  nev er forget?"

C otton  w as again  convicted . T his tim e, he received  
tw o life sentences.

Seven years la te r (ten  years after the rape), C otton  
w atched  the O .J. S im pson  tr ia l on te lev is ion  and learned  
about D N A . H e conv inced  h is law yer to  investigate  the 
possib ility  o f  D N A  testing . By luck, the  B irm ingham , 
N orth  C aro lina  po lice  still had  th e  rape  kit, and  the kit 
con tained  enough  v iab le  sperm  to  conduct a D N A  test. 
T he result: B obby  P oo le  w as indeed  the rap ist — and 
R onald  C o tton  w as innocent.

F o r peo p le  w ho care abou t o u r ju s tic e  system , th is is 
a  b itte rsw ee t tale. A  m an  spen t a  decade in p rison  fo r a  
crim e he d id  n o t com m it — and  y e t he w as finally  exon ­
erated , and he  has even  becom e reconc iled  w ith  the 
w om an  w hose tes tim ony  sen t h im  to prison . C otton and  
T hom pson  are  now  friends; th ey  [**26] co -au thored  the 
book  Picking Cotton, w h ich  describes the case, and  they

are p rom inen t advocates o f  re fo rm  in  po lice iden tifica­
tion  practices.

B ut fo r the ju d g e s  and  law yers w ho adm in ister and 
actively  partic ipa te  in the  crim inal ju s tic e  system , this 
sto ry  has a  m ore fundam enta l and  d isqu ie ting  aspect. 
W hat happened  in  R onald  C o tton 's  case lends anecdotal 
support to  the scien tific  research  tha t casts doub t on the 
valid ity  o f  the Brathwaite m ethod  for assessing  the re lia­
b ility  o f  eyew itness iden tifications.

The test established by the Supreme Court in Man- 
son v. Brathwaite, and how this test relates to the facts o f  
the Ronald Cotton case

In Brathwaite, the  U n ited  S tates Suprem e C ourt had 
to  decide w hether an eyew itness iden tifica tion  should  be 
suppressed  i f  the iden tification  p rocedu re  w as unneces­
sarily  suggestive. A s th is C ourt exp la ined  in Anderson v. 
State, 123 P.3d 1110, 1115 (Alaska App. 2005), the p re ­
c ise issue confron ting  the Suprem e C ourt in Brathwaite 
w as w hether, fo llow ing  an  unnecessarily  suggestive 
iden tification  procedure , th e  w itness's identification  
should  be au tom atica lly  suppressed  or w hether, instead, 
the governm ent shou ld  be g iven  the opportun ity  to 
dem onstrate  the re liab ility  [**27] o f  the w itness 's  iden­
tification  desp ite  th e  undue suggestiveness o f  th e  p ro ce­
dure.

In Brathwaite, the  Suprem e C ourt re jec ted  a ru le o f  
per se suppression  and  instead  held  tha t [H N 3] the w it­
ness 's iden tifica tion  w ou ld  b e  adm issib le  i f  the State 
could  dem onstrate  the re liab ility  o f  the iden tification  
u nder the "to tality  o f  the circum stances". 12 T he Suprem e 
C ourt defined  th is phrase, "to tality  o f  th e  c ircum stances", 
as encom passing  th e  five factors tha t the C ourt had  set 
forth  in  an earlie r decis ion , Neil v. Biggers: 13

[*354] . th e  w itness 's  opportun ity  to 
v iew  the p erpe tra to r du ring  the crim e,

. the w itness 's  degree o f  attention ,

. the accuracy  o f  any  p rio r descrip tion  
g iven  by  the w itness,

. the w itness's level o f  certa in ty  w hen 
m ak ing  the iden tification , and

. the length  o f  tim e  betw een  the crim e 
and the w itness's iden tification .

Brathwaite, 432 U.S. at 114, 97 S.Ct. at 2253 (citing  Neil 
v. Biggers, 409 U.S. at 199-200, 93 S.Ct. at 382).

12 Brathwaite, 432 U.S. at 112-14, 97 S.Ct. at 
2252-53, c iting  Stovall v. Denno, 388 U.S. 293, 
302, 87 S. Ct. 1967, 18 L. Ed. 2d 1199; 388 U.S.
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293, 8 7 S .O . 1967, 1972, 18 L. Ed. 2d 1199; 388 
U.S. 293, 87 S. Ct. 1967, 18 L.Ed.2d 1199 (1967). 
13 409 U.S. 188, 93 S.Ct. 375, 34 L.Ed.2d 401
(1972).

W ith th e  Brathwaite re liab ility  te s t in  m ind, w e now  
re turn  to  the facts [**28] o f  the  R onald  C o tton  case.

O ne o f  th e  crucia l events in th a t case occurred  after 
B obby  Poole  w as finally  iden tified  as a  suspect in the 
case and  R onald  C otton  w as g ran ted  a second  trial. A t 
tha t second  trial, P oo le  w as sum m oned  to  court so th a t 
Jenn ife r T hom pson  w ou ld  have  th e  opportun ity  to  v iew  
C otton  and P oo le  together.

A s w e exp la ined  earlie r in  th is op in ion , T hom pson  
spent h a lf  an  hou r in Poo le 's  p resence  during  the rape. 
D uring  tha t h a lf  hour, T hom pson  consciously  p a id  atten ­
tion  to , and m ade a po in t o f  rem em bering , Poole 's p h y si­
cal features and  th e  nuances o f  h is  vo ice  and speech, so 
tha t she could  be  sure to  iden tify  h im  later. N evertheless, 
w hen  T hom pson  saw  the tw o  m en  to g e th e r in court, she 
did no t recogn ize  P oo le  as h e r attacker. Indeed, even 
though  the tw o  m en  apparen tly  had  s im ila r physica l fea ­
tures, T hom pson  d id  n o t even  experience  any u n certa in ­
ty. She reaffirm ed  th a t C o tton  w as th e  rap ist — and  C o t­
ton  w as conv ic ted  again.

Y ears later, w hen  the D N A  tes t resu lts  finally  
p roved  C otton 's innocence, D etective G au ld in  (the de tec­
tive w ho conducted  the p ho to  lineup) w as the one w ho 
w en t to  te ll T hom pson  th a t Poole  w as the rap ist and tha t 
C otton  w as innocent. T hom pson 's  reac tion  [**29] w as, 
"N o, tha t can 't be true; it's n o t possib le . ... I know  R onald  
C otton  rap ed  m e. T here 's  no  question  in m y m ind."

M oreover, even  after T hom pson  knew  the tru th , her 
m em ory  o f  th e  even t rem ain ed  the sam e: w henever she 
though t abou t the rape, o r d ream ed  abou t it, it w as still 
C otton 's face th a t she saw .

T his last aspect o f  the case is particu larly  troubling : 
the fact tha t T hom pson 's  fa lse  m em ory  o f  C otton  as her 
attacker persisted  even  a fter T hom pson  knew  (in te llec tu ­
ally) tha t C o tton  w as innocen t and  th a t P oo le  had  com ­
m itted  the rape. T h is false m em ory  w as c lea rly  the resu lt 
o f  the iden tifica tion  p rocedu res em ployed  during  the 
investiga tion  — because  T hom pson  w as n o t p rev iously  
acquain ted  w ith  C otton , and  because  she w as in Poole 's 
p resence  (no t C o tton 's  p resence) during  the  ha lf-hour o f  
the rape. B ut i f  the five Brathwaite factors are app lied  to  
th is case, it is obvious th a t a co u rt w ou ld  have allow ed 
T hom pson  to  tes tify  and  iden tify  C o tton  as her assailan t 
— even  i f  the cou rt had  found  th a t the pho to  lineup w as 
unnecessarily  suggestive.

T hom pson  had  p len ty  o f  oppo rtun ity  (a  h a lf  an hour) 
to  v iew  th e  rap ist. A nd  during  th e  a ttack , she consciously  
devo ted  her a tten tion  to  the rap ist, [**30] so th a t she

w ould  rem em ber h is physica l characteristics and  voice. 
Shortly  a fter the rape, w hen T hom pson  w as in terv iew ed  
at the hosp ita l, she w orked  w ith  th e  po lice  to  develop  a 
com posite  d raw ing  o f  her a ttack e r -  a  d raw ing  tha t re­
sem bled  R onald  C otton. A nd  w hen T hom pson  w as 
show n the photo  lineup  th ree  days after the rape, she 
decla red  she w as certa in  tha t C o tton  w as her attacker.

O ne m igh t conclude th a t th is  is sim ply  a rare  and 
unfo rtunate  in stance w here app lica tion  o f  the Brathwaite 
factors w ou ld  lead  a  court to  adm it ev idence o f  a m is­
taken  iden tification . B u t there  is another, m ore troub ling  
conclusion  th a t cou ld  be  draw n: th a t the  Brathwaite fac­
to rs are inadequate  to  the ta sk  o f  sorting  re liab le  iden ti­
fications from  unre liab le  identifications.

A  pho tog raph ic  lineup  is genera lly  conducted  in 
private  be tw een  a  po lice  investiga to r and  a  w itness. As 
P ro fesso r W ells no tes in  the recen t article he co-au thored  
w ith  D eah S. Q u in livan  concern ing  th e  valid ity  o f  the 
Brathwaite factors, w hen  a po lice  investiga to r conducts a 
pho tograph ic  lineup, th e  investiga to r in teracts d irectly  
w ith  the  w itness: in effect, they  have a conversation  
[*355] about th e  photos. 14 I f  th e  po lice  investigator 
know s w h ich  [**31] pho tog raph  rep resen ts the person  
w ho is u nder susp icion , there  is a  danger th a t the w it­
ness 's iden tifica tion  w ill be in fluenced  by  the officer's 
know ledge and expectations, even  though , seem ingly , 
there  is no th ing  suggestive abou t th e  p rocedure:

[W hen th e  po lice  investiga to r know s 
w h ich  pho tog raph  is the suspect's p ho to ­
graph , this] c reates a situa tion  very  sim ilar 
to  one tha t has been  ex tensively  studied  
by  psycho log ica l sc ien tists in o ther con ­
tex ts in  w h ich  a  tes ter's  know ledge o r ex ­
pecta tions in fluence the person  being  
tes ted  in a d irec tion  tha t is consisten t w ith 
the tester's  know ledge or expectations. ...
T here  is no  p resum ption  th a t these tester 
effec ts are th e  resu lt o f  in ten tional efforts 
by  the tes te r o r th a t th e  te s te r  is aw are o f  
in fluencing  the person  being  tested . ...
[T ]he concern  here  is w ith  the k inds o f  in ­
fluences th a t a re  un in ten tional, natural 
by -p roducts o f  th e  [personal] in teraction .

W ells &  Q uin livan  a t 7-8.

14 G ary  L. W ells &  D eah  S. Q uin livan , "S ug­
gestive  E yew itness Iden tifica tion  P rocedures and 
the S uprem e C ourt's R eliab ility  T est in L igh t o f  
E yew itness Science: T h irty  Y ears L ater" [i.e., 30 
years after Brathwaite], 33 L aw  and  H um an  B e­
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hav io r 1-24 (2009), D O I [D igital O b ject Iden tifi­
er] 10 .1007/s 10979-008-9130-3 .

M oreover, the Brathwaite d ec is ion  appears to  be 
p rem ised  on the assum ption  that, desp ite  the suggestive­
ness o f  an  iden tification  p rocedure , a  w itness re ta ins a 
"true" m em ory  o f  the even t w hich  m ay  be independently  
su ffic ien t to  re liab ly  iden tify  the perp e tra to r -  [**32] if  
the w itness had  an  adequate  opportun ity  to  observe the 
perpetrator, i f  the w itness w as pay in g  attention , etc. In 
effect, the  five Brathwaite fac to rs are th e  tes t tha t a court 
uses to  de term ine i f  th e  w itness is re ly in g  on th is p re ­
sum ed independen t m em ory  ra ther than  on th e  resu lt 
suggested  b y  th e  iden tifica tion  p rocedure.

Indeed, even  the d issen t in  Brathwaite subscribes to  
th is no tion  th a t a w itness re ta ins a  "true" m em ory  o f  the 
even t th a t exists in dependen t o f  the suggestive photo  
lineup o r show -up, and  th a t th is  m em ory  can  be re trieved  
despite  the p rev ious suggestive  p rocedure . Justice M ar­
shall, w riting  in  d issen t, suggested  th a t "w hen a  p ro se­
cu ting  atto rney  learns th a t there  has b een  a  suggestive 
confron ta tion", the p ro secu to r can  "easily" cure th is erro r 
by  "arrang[ing] ano ther lineup  u nder scrupulously  fa ir 
conditions." Brathwaite, 432 U.S. at 126-27, 97 S.Ct. at 
2259.

B ut as P ro fesso rs W ells and  Q uin livan  po in t ou t in  
th e ir artic le  on Brathwaite, "the dom inan t v iew  am ong 
psycho log ica l sc ien tists  [is] that, once an eyew itness has 
m istaken ly  iden tified  som eone, th a t [m is-iden tified] p e r­
son 'becom es' the w itness ' m em ory[,] and  the e rro r w ill 
sim ply  repea t itse lf  [in subsequen t [**33] iden tifica­
tions]."  15

15 Id. a t 9.

T h is observation  is v iv id ly  co rrobo ra ted  by th e  facts 
o f  the R onald  C o tton  case. E ven  w hen  Jenn ifer T hom p­
son w as confron ted  w ith  B obby  P oo le  (the rea l rap ist) in 
court, she had  no  reco llec tion  o f  h im , and  she re-affirm ed  
h e r iden tifica tion  o f  R onald  C o tton  as her a ttacker. In ­
deed , th is fa lse  m em ory  pers isted  even  after T hom pson  
knew  th a t the m em ory  w as false: she con tinued  to  see 
R onald  C o tton 's face w hen  she though t b ack  to  th e  rape 
even  a fter she learned  tha t th e  D N A  tes ting  had  dem on­
stra ted  C o tton 's innocence.

M oreover, even assum ing  th a t a  "true" m em ory  ex ­
ists independen tly  o f  a w itness 's  exposu re  to  a suggestive 
iden tification  procedure , there  is reason  to  doub t w hether 
the five Brathwaite factors are  a valid  m ethod  fo r ju d g ­
ing w h eth er a w itness 's  te s tim ony  reflec ts  th a t independ­
en t m em ory.

F o r instance, acco rd ing  to  th e  W ells and  Q uin livan  
article, w hen  a  w itness is asked  to  estim ate  how  long 
they  w ere  able to  observe  th e  perp e tra to r o f  a crim e, the

w itness w ill often  grossly  over-estim ate  the am oun t o f  
tim e the p e rp e tra to r w as in th e ir  v iew  — especia lly  i f  the 
w itness w as u nder stress o r anx iety  at the tim e th ey  ob ­
served  the events. 16 S im ilarly , a  w itness [**34] w ill 
often  inaccura te ly  m in im ize the am oun t o f  tim e th a t 
[*356] th e ir  v iew  o f  th e  p e rpe tra to r w as b locked  by  
ano ther person  or a physica l obstruction . 17

16 Id. a t 10.
17 Id.

P erhaps m ore troub ling  are the resu lts  o f  experi­
m en ts show ing  th a t the com m ents o f  a  po lice  investiga­
to r can  alter a  w itness 's  percep tion  or m em ory  o f  how  
long they  w ere  able to  view  the perpetra to r, and  how  
good  the ir v iew  w as. In  a  series o f  experim en ts, w itness­
es w ere g iven  a p o o r v iew  o f  a  sim ula ted  crim e, and  then  
they  w ere show n a pho to  lineup th a t d id  not include the 
culprit. 18 T he experim en t cen te red  on those  w itnesses 
w ho  (m istaken ly ) iden tified  one o f  the  peop le  in  the 
lineup as hav ing  com m itted  the crim e. T he lineup  ad ­
m in is tra to r w ou ld  te ll som e o f  these w itnesses, "G ood; 
y o u  iden tified  the suspect in th is case", w hile  the  adm in­
is tra to r w ou ld  m ake no  suggestive  rem ark  to  the o th e r s .19

18 Id.
19 Id.

Later, w hen  all o f  these  w itnesses w ere asked, "H ow  
good  w as the v iew  that you  had  o f  the cu lprit?" and 
"H ow  w ell cou ld  you  m ake ou t the deta ils  o f  th e  culprit's 
face?", the overw helm ing  m ajority  o f  w itnesses w ho 
h eard  no  confirm ato ry  rem ark  conceded  that, even 
though  th ey  had  m ade an iden tification  from  the lineup, 
th e ir v iew  w as no t very  good  and  [**35] they  cou ld  no t 
easily  m ake ou t the details o f  the cu lprit's  f a c e .20 O n  the 
o ther hand , the w itnesses w ho received  a confirm ato ry  
rem ark  from  the lineup  adm in istra to r had  very  d ifferen t 
percep tions o f  th e ir ow n  experience. E ven though  these 
w itnesses h ad  th e  sam e p o o r v iew  o f  the crim e, abou t 25 
percen t o f  th em  repo rted  tha t they  had  a  "good" or "ex­
cellen t" v iew  o f  the crim e, and 20 percen t o f  them  de­
clared  tha t they  cou ld  easily  m ake ou t the  deta ils o f  the 
cu lprit's  f a c e .21

20 Id.
21 Id.

T he resu lts o f  these  experim en ts suggest th a t i f  the 
ev idence in support o f  the first Brathwaite fac to r -  op­
po rtun ity  to  v iew  -  is based  solely  o n  th e  self-reporting  
o f  the w itness, then  a cou rt w ou ld  need  to  know  (and  try  
to  take  accoun t of) w hat w as said  to  the w itness during  
the iden tifica tion  procedure . In o ther w ords, there  is rea ­
son to  believe  th a t th is  first Brathwaite fac to r is not in­
dependen t o f  the suggestive iden tification  procedure.
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S im ilarly , m any  experim en ts have  show n that w hen  
a w itness receives a  con firm a to ry  suggestive  rem ark  fo l­
low ing  the ir iden tifica tion  o f  a  person  in  a lineup, this 
tends to  infla te  th e  w itness 's  ow n  percep tion  o f  how  
m uch a tten tion  they  w ere pay ing  to  the p erpe tra to r o f  the 
[**36] crim e — the second  Brathwaite f a c to r .22

22 M a t  11.

T he th ird  Brathwaite fac to r -  the w itness's degree  o f  
certa in ty  in  the ir iden tifica tion  -  is obv iously  crucial to 
all stages o f  a  crim inal investigation . A  w itness's ce r­
ta in ty  (o r lack  o f  certa in ty) m ay influence w hether a 
person  is charged  a t all, o r w hether th e  p ro secu to r takes 
the case to  tria l, and  i f  th e  case goes to  trial, how  m uch 
w eigh t the ju ry  w ill g ive to  th e  w itness 's  testim ony.

O f  course, life p rov ides m any  instances o f  peop le  
w ho are certa in  ab o u t som eth ing  bu t w ho are nev erth e ­
less m istaken . T he question  is: is there  a  valid  co rrelation  
b e tw een  a w itness's certa in ty  and  th e  co rrectness o f  th e ir 
iden tification?

S tudies have  show n that, am ong  w itnesses w ho 
m ake an  iden tifica tion  (e ither co rrec t o r m istaken) from  a 
lineup, the sta tistica l co rre la tion  betw een  the w itness's 
certa in ty  and  the co rrec tness o f  the ir iden tification  can  be 
as h igh  as 0 .4 1 .23 (Som e stud ies suggest th a t the co rre la ­
tion  is low er.) T o p u t th is  figu re  in perspective , the  s ta ­
tistica l co rre la tion  b e tw een  he igh t and  sex  in hum an  b e ­
ings is considerab ly  h ig h er th an  0.4. In o ther w ords, th e ­
se stud ies suggest th a t yo u  w ou ld  have m uch  b e tte r suc­
cess in p red ic ting  a  p erson 's  [**37] sex  i f  yo u  knew  
their he igh t than  yo u  w ould  have  in pred ic ting  th e  accu ­
racy  o f  a  w itness 's  iden tifica tion  i f  you  knew  the w it­
ness 's degree o f  c e r ta in ty .24

23 Id. a t 12.
24  Id.

[*357] N evertheless, th e  fact th a t there is a  p o si­
tive  co rre la tion  betw een  a w itness 's  certain ty  and  the 
accuracy  o f  th e ir iden tifica tion  m eans th a t a w itness 's  
degree  o f  certa in ty  is some ind ica tion  o f  the accuracy  o f  
th e ir id e n tif ic a tio n .25

25 Id.

H ow ever, as is th e  case  w ith  Brathwaite factors one 
and  tw o, a lineup  adm in istra to r's  confirm ato ry  rem ark  
can have  a substan tia l in fluence  on a w itness's degree o f  
certain ty . In one study, fo r exam ple, w itnesses w ho  m is­
taken ly  iden tified  som eone from  a lineup  w ere later 
asked  w hether th ey  h ad  been  "positive" o r "nearly  p o si­
tive" w hen th ey  m ade th e ir iden tification . O f  the w it­
n esses w ho  d id  no t rece ive  a confirm ato ry  rem ark  from  
the lineup  adm in istra to r, on ly  15 p ercen t repo rted  that 
they  had  b een  "positive" o r "nearly  positive" w hen they

m ade the ir se lection  from  the lineup. H ow ever, am ong 
the w itnesses w ho rece ived  a confirm ato ry  rem ark  fo l­
low ing  th e ir m istaken  iden tification , 50 percen t reported  
th a t they  had  been  "positive" or "nearly  positive" w hen  
they  m ade th e ir s e le c tio n .26

26 Id.

A s P rofessors W ells [**38] and  Q uin livan  observe, 
one crucial aspect o f  th is  experim en t is tha t these w it­
nesses w ere asked  after the fa c t  to  rep o rt on th e ir degree 
o f  certa in ty  at the time they made their identification. 27 
In  o ther w ords, the lineup adm in istrato r's suggestive 
confirm ato ry  rem ark  w as no t a ltering  the w itness's d e ­
g ree  o f  certa in ty  a t the tim e they  m ade th e ir selection  
from  the lineup. R ather, the confirm ato ry  rem ark  w as 
a ltering  the w itness 's  m em ory  -  the ir recollection o f  
th e ir degree o f  certa in ty  at th a t earlier tim e.

27 Id.

T his find ing  has po ten tia l im portance  to  a  ju d g e 's  
evalua tion  o f  a w itness 's  te s tim ony  — in  particu lar, the 
w itness 's  se lf-repo rt o f  th e ir degree o f  certa in ty  — at any 
p re-tria l hearing  on the Brathwaite factors. It suggests 
th a t a  w itness 's  self-reported  degree o f  certa in ty  is no t 
necessarily  trustw orthy .

T he fourth  Brathwaite fac to r — the "accuracy" o f  the 
w itness 's  p re-lineup  descrip tion  o f  the p e rpe tra to r — 
suggests a log ical error. O ne can no t know  w hether a 
w itness 's  descrip tion  o f  the  perp e tra to r is "accurate" un­
less one know s w ho th e  perp e tra to r is.

A s illustrated  by  the R onald  C o tton  case, the fact 
th a t a w itness m ay  have accura te ly  described  the de­
fendan t in advance [**39] o f  the lineup, and  then  se­
lected  the defendan t's  pho tog raph  from  the lineup, does 
n o t p rove gu ilt un less the w itness's reco llec tion  o f  the 
perpetra to r is accurate. T o  conclude th a t a  w itness's 
p re-lineup  descrip tion  w as "accurate" (in  the sense o f  
describ ing  th e  true  perp e tra to r o f  the crim e) sim ply  b e ­
cause th e  w itness 's  descrip tion  fits the physica l charac­
teristics o f  th e  defendan t is to  assum e the very  fact tha t 
needs to  be proved.

Instead o f  the "accuracy" o f  a w itness's pre-lineup 
descrip tion , the fourth  Brathwaite fac to r is m ore properly  
concerned  w ith  the consistency betw een  the w itness's 
p re-lineup  descrip tion  o f  th e  p erpe tra to r and  the physical 
characteristics o f  the person  w hom  th e  w itness later se­
lects in the lineup, as w ell as the degree o f  th is con­
sistency  (i.e., the am oun t o f  de tail in the w itness's 
p re-lineup  descrip tion , and  how  m uch  o f  th a t detail is 
consisten t w ith  physica l characteristics o f  the person 
w hom  th e  w itness se lected  in  the lineup).
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T his fou rth  Brathwaite fac to r suffers from  an u n ­
derly ing  analy tica l w eakness. The p robative  value o f  th is 
fourth  fac to r — i.e., th e  consistency  betw een  a w itness's 
p re-lineup  descrip tion  o f  the cu lp rit and  the physica l 
characteristics [**40] o f  the person  w ho  is la ter se lec t­
ed in  the  lineup  — hinges in  large m easu re  on  the as­
sum ption  th a t the com position  o f  the  lineup  has no t been  
in fluenced  b y  the w itness 's  p re -lineup  descrip tion  o f  the 
culprit. T his assum ption  is o ften  false. It is com m on for 
the po lice  to  re ly  on th e  w itness 's  p re-lineup  descrip tion  
w hen  they  se lec t w h ich  pho tog raphs to  include in a  
lineup  — because  the w itn ess’s descrip tion  is often  one o f  
the p rim ary  c lues th a t th e  po lice  re ly  on w hen  they  beg in  
to  narrow  th e  field  o f  po ten tia l suspects.

M oreover, som e stud ies have show n tha t w hen  w it­
nesses are confron ted  w ith  a pho to  [*358] lineup, they  
ten d  to  se lec t th e  person  w ho  looks m ost like th e ir 
m em ory  o f  the cu lp rit, even  w hen  none o f  the photos 
m atches th e ir m em ory  exactly . 28 T h is is apparen tly  w hat 
happened  in the R onald  C otton  case.

28 Id. a t 13.

E ven though  D etective G au ld in  did no t expressly  
te ll T hom pson  th a t the pho to  lineup  con ta ined  a  p ho to ­
g raph  o f  the person  w hom  the  po lice  suspected , T hom p­
son m ade the assum ption  th a t her a ttacker's  pho tograph  
w as am ong  th e  six  pho tos d isp layed  to  her, and she b e ­
lieved th a t h e r jo b  w as to  iden tify  the  co rrec t photograph. 
She later to ld  "60 M inutes" rep o rte r L eslie  Stahl, "I ... 
rem em ber [**41] alm ost fee ling  like I w as [taking] an 
SA T  [m ultip le choice] test. Y ou  know , w here you  start 
narrow ing  dow n y o u r choices. Y ou  can [im m ediately] 
d iscoun t A  and  B, [and then  y o u  w ork  on  the o thers]."

W hat does th is m ean  in term s o f  Brathwaite's fourth  
factor? P ro fesso rs W ells and  Q uin livan  suggest the fo l­
low ing  hypo thetica l: T he po lice  assem ble  a  pho to  lineup, 
and th ey  include a  pho to  o f  the defendan t because  the 
defendan t seem s to  m atch  th e  w itness 's  descrip tion  o f  the 
perpetrato r. T he w itness v iew s the lineup  and  identifies 
the defendant. A  ju d g e  la ter ru les th a t th e  lineup w as 
unnecessarily  suggestive  because  th e  fille r pho tographs 
w ere  too  d issim ila r to  th e  pho to g rap h  o f  the  defendant. 
B ut then , based  on the consistency  betw een  the w itness's 
p re-lineup  descrip tion  o f  the cu lp rit and  the defendant's 
physica l characteristics, the ju d g e  concludes th a t the 
w itness 's  iden tification  o f  the defendan t is re l ia b le .29 O ne 
m igh t w ell question  w hether courts shou ld  indulge in th is 
form  o f  c ircu la r reasoning .

29  Id.

The judicial, legislative, and  [**42] law enforcement 
response to this research

D espite the ten s ion  betw een  the Brathwaite analysis 
o f  re liab ility  and the resu lts o f  the past th ree decades’ 
psycho log ica l research  into the dynam ics o f  eyew itness 
iden tification , few  courts have conducted  a critical 
re-exam ination  o f  the Brathwaite approach.

T he N ew  Y ork  C ourt o f  A ppeals w as the first court 
to  re jec t Brathwaite on state constitu tional grounds: 
People v. Adams, 53 N.Y.2d 241, 423 N.E.2d 379, 
383-84, 440 N.Y.S.2d 902; 53 N.Y.2d 241, 423 N.E.2d  
379, 440 N.Y.S.2d 902, 905-07 (N.Y. 1981). T he N ew  
Y ork  cou rt concluded  tha t the Biggers/Brathwaite ap­
p roach  to  assessing  the re liab ility  o f  eyew itness iden tifi­
cations w as flaw ed, and  so the N ew  Y ork  cou rt instead  
adop ted  the per se  ru le  o f  exclusion  th a t the U nited  
S tates Suprem e C ourt re jec ted  in  Brathwaite. In  o ther 
w ords, the N ew  Y ork  court ru led  th a t ev idence o f  an 
eyew itness iden tifica tion  arising  from  an unnecessarily  
suggestive p o lice-a rranged  iden tification  procedure  m ust 
be suppressed , [**43] regard less o f  th e  Brathwaite fac­
tors. H ow ever, the N ew  Y ork  decision  — rendered  in 
1981 — w as no t based  on  the nascen t sc ien tific  research  
into eyew itness iden tification ; rather, it w as b ased  on  the 
N ew  Y ork  court's ag reem en t w ith  the Brathwaite d is­
senters th a t it w as sim ply  to o  risky  to  try  to  assess the 
re liab ility  o f  an  iden tifica tion  m ade during  an  u n n eces­
sarily  suggestive lineup  o r show up.

B eg inn ing  in the early  1990s, courts began  to 
dem onstrate  aw areness o f  th e  g row ing  sc ien tific  c riti­
c ism  o f  the Brathwaite approach . In State v. Ramirez, 
817 P.2d 774, 780-81 (Utah 1991), the  U tah S uprem e 
C ourt adop ted  a  m od ified  version  o f  the Brathwaite fac ­
tors. T he court's p rim ary  aim  w as to  craft factors that 
"m ore p rec ise ly  define[d] the focus o f  the re levan t in­
quiry", and th a t exp ressly  recogn ized  the p rob lem  o f  
w itness suggestib ility  — a d ifficu lty  tha t has no  com para­
b le  em phasis in th e  Biggers/Brathwaite factors. See 
Ramirez, 817 P.2d at 781.

See also State v. Hunt, 275 Kan. 811, 69 P.3d 571, 
576 (Kan. 2003) (adop ting  th e  Ramirez fo rm ula tion  o f  
the tes t for re liab ility  o f  eyew itness iden tifications b e ­
cause th e  Ramirez factors "p resen t an approach  to  the 
iden tifica tion  issue w hich  heigh tens ... the re liab ility  
[**44] o f  such id en tif ic a tio n ^ ]"  and  w hich  rep resen ts "a 
refinem en t in  the [Brathwaite] analysis").

In  Commonwealth v. Johnson, 420 Mass. 458, 650 
N.E.2d 1257, 1261-65 (Mass. 1995), the M assachusetts 
Suprem e C ourt fo llow ed  the lead  o f  the N ew  Y ork  C ourt 
o f  A ppeals and  re jec ted  the Brathwaite re liab ility  analy ­
sis in [*359] favor o f  a per se ru le  o f  exclusion  (under 
the M assachusetts  constitu tion ). T he M assachusetts court 
re lied  in p art on  the research  conducted  into eyew itness 
iden tification  b y  P ro fesso rs G ary  W ells and  E lizabeth  
L oftus. See Johnson, 650 N.E.2d at 1262 n. 9.
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T he y ea r 2005 appears to  have been  a tu rn ing  po in t 
o f  sorts in th e  ju d ic ia l reco g n itio n  o f  the g row ing  body  o f  
research  into the psycho log ica l dynam ics o f  eyew itness 
iden tification . In th a t year, tw o  state suprem e courts is­
sued op in ions th a t con ta ined  lengthy  cita tions and d is­
cussions o f  the research  literatu re: State v. Ledbetter, 275 
Conn. 534, 881 A .2d 290, 311-13 (Conn. 2005), and 
State v. Dubose, 2005 WI 126, 285 Wis. 2d 143, 699 
N. W.2d 582, 591-92 (Wis. 2005). T he  C onnecticu t court 
in Ledbetter concluded  th a t th e  resea rch  data  w as no t 
conv incing  enough  to  abandon  the Brathwaite analysis, 
bu t th e  W isconsin  cou rt in Dubose he ld  tha t an eyew it­
ness iden tifica tion  a rising  from  an  u nnecessarily  [**45] 
suggestive  show up m ust be  suppressed , w ithout regard  to  
any  Brathwaite re liab ility  analysis.

See a lso  Smith v. Smith, unpublished, 2003 U.S. 
Dist. LEXIS 17642, 2003 WL 22290984, *10-14 (S.D. 
N.Y. 2003), a  habeas corpus decis ion  w hich  con ta ins a 
leng thy  d iscussion  o f  the various p o ten tia l flaw s in eye­
w itness iden tifica tion  testim ony . T he federal court 
acknow ledged  th a t the cu rren t research  casts doub t on 
Brathwaite, bu t th e  cou rt den ied  the defendant's pe tition  
fo r habeas corpus re l ie f  because  the state courts tha t a f­
firm ed  the defendan t's  conv ic tion  w ere no t c learly  w rong  
to  fo llow  the p reva iling  Brathwaite analysis.

In  addition  to  these  few  courts tha t have responded  
to  the p sycho log ica l research  on eyew itness iden tifica­
tion , several leg isla tu res and  p o lice  agencies have  enac t­
ed  new  law s o r po lic ies based  on th is research .

In S ep tem ber 2005 , the W isconsin  A tto rney  G eneral 
issued a "M odel P o licy  and  P rocedure  fo r E yew itness 
Iden tification". 30 T h is po licy  recom m ended  tha t all po ­
lice agencies u tilize  a  doub le-b lind , sequentia l pho to  
lineup procedure. 31 T he sa lien t de ta ils o f  th is p rocedure 
are: (1) the o fficer conduc ting  the  pho to  lineup does not 
know  w ho th e  suspect is, (2 ) the w itness  be ing  in ter­
v iew ed  is to ld  [**46] th a t th e  cu lp rit m ay  no t be  in­
c luded  am ong  the pho tographs, (3) th e  pho tog raphs are 
show n to the w itness one at a  tim e, ra th e r than  in  a 
group, (4) the w itness is no t to ld  in advance  how  m any 
pho tographs they  w ill see, and  (5) the w itness is asked  to 
ra te  each  pho tog raph  separa te ly  (e.g., "yes", "no", or 
"unsure") — thus m in im iz ing  th e  danger th a t the w itness 
w ill v iew  th e  p rocedu re  as a "m ultip le  cho ice" tes t w here 
the ir ta sk  is to  p ick  the one  pho to  tha t b es t m atches their 
m em ory  o f  th e  c u lp r it .32

30 T his m odel po licy  is availab le  at: 
w w w .do j.sta te .w i.u s/d les/tn s/eyew itnesspub lic .pd  
f
31 Id. a t 3.
32 Id. at 3 &  8-9. O n page 9 o f  the m odel p o l­
icy, the W isconsin  A tto rney  G enera l recom m ends

tha t th e  fo llow ing  instructions be g iven to  each 
w itness befo re  a pho to  lineup:

In a m om ent, I am  going  to  
show  yo u  a series o f  photos. T he 
person  w ho com m itted  the crim e 
m ay  or m ay no t be  included. I do 
no t know  w hether the person  b e ­
ing investiga ted  is included. Even 
if  you  identify  som eone during 
th is p rocedure , I w ill con tinue to 
show  y o u  all the pho tos in  the se­
ries.

K eep  in m ind  tha t th ings like 
hair styles, beards, and  m ustaches 
can be easily  changed  and  that 
com plex ion  co lors m ay look 
sligh tly  d iffe ren t [**47] in p h o ­
tographs.

Y ou shou ld  no t feel you  have 
to  m ake an  iden tification . It is as 
im portan t to  exclude innocent 
persons as it is to  iden tify  the p e r­
petrator.

T he pho tos w ill be  show n to 
you  one a t a  tim e and  are no t in 
any particu lar order. T ake as m uch 
tim e as yo u  need  to  look  a t each 
one. A fte r each  photo , I w ill ask  
you  "Is th is the person  you  saw  
[insert descrip tion  o f  ac t here]?"
T ake y o u r tim e answ ering  the 
question . I f  you  answ er "Y es," I 
w ill then  ask  you, "In you r ow n 
w ords, can  you  describe how  cer­
ta in  you  are?"

B ecause you are  invo lved  in 
an ongo ing  investigation , in o rder 
to  p reven t dam ag ing  the investiga­
tion , you  should  avo id  d iscussing  
th is iden tification  procedure  o r its 
results.

D o you  understand  the w ay 
the photo  array  procedure  w ill be  
conducted  and  the o th er instruc­
tions I have  g iven  you?

In A pril 2006 , the C alifo rn ia  C om m ission  on the 
F air A dm in istra tion  o f  Ju s tice  issued its "R eport and 
R ecom m endations R egard ing  Eye W itness Iden tifica tion  
P rocedures". In  th is report, the C alifo rn ia  C om m ission

http://www.doj.state.wi.us/dles/tns/eyewitnesspublic.pd
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likew ise recom m ended  th a t all po lice  agencies in the 
state adop t a  doub le-b lind , sequential [*360] photo  
lineup p ro c e d u re .33

33 C alifo rn ia  C om m ission  on the Fair A dm in ­
istration  o f  Justice: [**48] R epo rt and R ecom ­
m endations R egard ing  E ye W itness Iden tification  
P rocedures (A pril 2006 ), page 5. A vailab le  at: 
w w w .psycho logy .iasta te .edu /~ g lw ells/C a lifom ia  
_ co m m iss io n .p d f

In O ctober 2008 , a series o f  artic les th a t appeared  in 
the D allas M orn ing  N ew s h ig h lig h ted  a num ber o f  m isi- 
den tifications (and  ensu ing  w rong fu l crim inal conv ic ­
tions) tha t resu lted  from  suggestive show ups and  photo  
lineups. 34 T hese artic les con ta ined  a  d iscussion  o f  the 
curren t p sycho log ica l research  regard ing  eyew itness 
identification , and  they  p ro m p ted  the D allas Police  D e­
partm en t to  a lter th e ir  p rocedures.

34 See, e.g., S teve M cG onig le  & Jennifer 
E m ily , "18 D allas C o un ty  cases overtu rned  by 
D N A  re lied  heav ily  on eyew itness testim ony", 
D allas M orn ing  N ew s, O ctober 10, 2008. A vaila­
b le  at:

w w w .dallasnew s.com /sharedcon te  
n t/d w s/d n /d n acases/s to rie s/101208 
d nproD N A lineups.-263c4f5 .h tm l#  
s lc g m c o m m e n ts a n c h o r

F or m ore in fo rm ation  on th is series o f  articles, 
see:

w w w .dallasnew s.com /sharedcon te
n t/d w s/spe /2008 /dna

In  S eptem ber 2009 , U S A  T oday  repo rted  th a t five 
o ther states (C onnecticu t, G eorg ia , M aryland, N orth  
C arolina, and  W est V irg in ia) and  several m ajo r m etro ­
po litan  po lice  departm en ts are  chang ing  th e ir iden tifica­
tion  procedures [**49] in  response  to  the psycho log ical 
research  and  th e  w ealth  o f  in fo rm ation  confirm ing  tha t 
innocent peop le  are  indeed  be in g  conv ic ted  based  on 
m istaken  eyew itness id e n tif ic a tio n s .35

35 K ev in  Johnson , "S ta tes C hange Police
L ineups A fte r W rongfu l C onv ic tions" , U SA  T o ­
day, S ep tem ber 17, 2009. A vailab le  at:

w w w .usatoday .com /new s/nation /2
009-09-16-po lice-lineups_N .h tm

In  particu lar, N orth  C aro lina  has enacted  a statute 
tha t m andates doub le-b lind , sequentia l pho to  lineup p ro ­
cedures. See N o rth  C aro lina S tatu te 15A -284.52. A c­
cord ing  to  the U SA  T oday  article, one o f  the leading 
p roponen ts o f  th is rev ision  o f  N o rth  C aro lina 's lineup 
p rocedu res w as M ichael G auld in  — the c h ie f  investigator 
in the R onald  C o tton  c a s e .36

36 Id.

T here  can be little  doubt tha t these  recen t changes in 
the legal system  have been  p rom p ted  by  the confluence 
o f  tw o forces: the increasing  am oun t o f  psycho log ica l 
research  in  th is area, and the concurren t developm ent o f  
fo rensic  D N A  testing . A s P ro fesso rs G ary  L. W ells, 
A m in a  M em on, and S teven D . P enrod  no ted  in th e ir a rti­
c le, "E yew itness E vidence: Im prov ing  Its P robative 
V alue", 7 P sycho log ica l Science in  the Public  In terest 45 
(2006), the last tw o decades have seen no  m ajo r change 
[**50] in how  eyew itness iden tifica tion  sc ien tists ap ­
p roach  th e ir  w ork; rather, "the adven t o f  forensic  D N A  
testing  has changed  the w ay  the legal system  view s eye­
w itness e v id e n c e ." 37

37 Id. at 48.

T he chang ing  a ttitude o f  th e  legal system  is a t­
tribu tab le  to  the fact th a t "the developm ent o f  forensic 
D N A  tes tin g  in the 1990s [uncovered] defin itive cases o f  
the conv ic tion  o f  innocent peop le  in the U n ited  S tates", 
and tha t "[e]yew itness iden tification  e rro r w as at the 
h eart o f  the ev idence used  to  conv ic t the vast m ajo rity  o f  
these innocent peop le ."  38 In o ther w ords, D N A  testing  
p rov ided  th e  physica l science confirm ation  o f  w hat the 
p sycho log ica l sc ien tists had  been  suggesting  fo r years — 
and  th is m ade  th e  non-sc ien tific  w orld  beg in  to  pay  close 
attention .

38 Id.

A re-examination o f  the photo lineup in Tegoseak's case

A s w e exp la ined  earlie r in th is opinion, O fficer A s- 
selin  — the lead  investiga to r in th is case -  knew  th a t E d­
gar H enry  w as pho tograph  num ber 5 in the first array  o f  
six photos and tha t F rank  T egoseak  w as photograph  
num ber 5 in  the second  array. A sselin  first show ed the 
tw o pho tograph ic  arrays to  M ichelle  M aestas, bu t she 
failed  to  iden tify  e ither E dgar H enry  or F rank  T egoseak. 
T hus, [**51] w hen  A sselin  nex t show ed the p h o to ­
graphs to  R obert M aestas, A sselin  knew  th a t th is w as h is

http://www.psychology.iastate.edu/~glwells/Califomia
http://www.dallasnews.com/sharedconte
http://www.dallasnews.com/sharedconte
http://www.usatoday.com/news/nation/2
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final opportun ity  to  get an  iden tifica tion  o f  e ither H enry  
o r T egoseak  from  an  eyew itness.

[*361] A s w e also  explained , w hen  R obert M aes­
tas w as show n the first array , he "correctly" iden tified  the 
pho tograph  o f  H enry  (pho tog raph  num ber 5) as b e in g  the 
orig inal p assenger in  the  B ronco , b u t M aestas also  "in­
correctly" iden tified  pho tog raphs 1 and  3 o f  th is first 
array  as b e in g  the o rig ina l driver.

A sselin  knew  tha t th is  w as "w rong", so he said  to  
M aestas, "L et m e try  to  at least show  you  [the second  
array  o f  pho tographs]; th en  y o u  can  see the en tire  com ­
pila tion  o f  photos. So far, you 've  said  [that] 1 and  3 [in 
the first array] cou ld  be th e  d river."  A sse lin  then  show ed 
M aestas th e  second  array  o f  six  pho tographs.

W hen  Judge W olverton  ru led  on T egoseak 's m otion 
to  suppress M aestas's iden tifica tion , the  ju d g e  concluded  
tha t A sselin 's rem ark  to M aestas w as no t m eant to  sug­
gest th a t M aestas shou ld  keep  looking  at m ore photos 
because  he had  no t ye t successfu lly  iden tified  the culprit. 
R ather, Judge W olverton  conc luded  th a t A sselin 's rem ark  
w as sim ply  in tended  to  c larify  the p ho to  lineup p ro ce ­
dure — to rem ind  M aestas [**52] th a t there  w ere tw o 
pho to  arrays, and tha t M aestas shou ld  exam ine bo th  a r­
rays befo re  he m ade his final selections.

B ut as w e have exp la ined , fo r pu rposes o f  assessing  
the suggestiveness o f  the p ho to  lineup, the crucial aspect 
o f  the com m unication  be tw een  A sselin  and  M aestas w as 
no t A sselin 's  in ten tion  w hen  he m ade these  rem arks; in ­
stead, the c rucia l aspect w as th e  in fo rm ation  or th e  su g ­
gestion  th a t M aestas m ay  have d raw n  from  these  re ­
m arks.

I f  — as appears likely  — M aestas knew  o r suspected  
th a t the photo  arrays con ta ined  pho tog raphs o f  the tw o 
m en w hom  A sselin  knew  to  be  the cu lprits (the tw o  m en 
w ho  had  been  found  in the B ronco), then  w hen A sselin  
to ld  M aestas to  keep  look ing  a t m ore pho to s even  though  
M aestas had  apparen tly  iden tified  bo th  m en, A sselin 's 
rem ark  could  w ell have  suggested  to  M aestas th a t his 
in itial se lection  w as "w rong", and  th a t he had  n o t yet 
iden tified  the true  culprit.

T his is no t to  im ply  th a t A sse lin  w as consciously  a t­
tem p ting  to  m an ipu la te  M aestas's choice . T he sugges­
tiveness o f  the p rocedu re  co u ld  have b een  inadverten t on 
A sselin 's  p art — bu t real, nonetheless.

T he po ten tia l suggestiveness o f  A sselin 's  rem ark  
could  only  have b een  am p lified  later, w hen  M aestas 
[**53] v iew ed  th e  second  a rray  and  to ld  A sselin  th a t the 
orig inal d river o f  the B ronco  w as e ither pho tog raph  1 in 
the first a rray  (a  filler) o r pho tograph  5 in the second  
array  (T egoseak). R a ther than  have  M aestas p lace  an "X" 
in  the tw o  boxes rep resen ting  these  tw o  pho tos, A sselin  
d irec ted  M aestas to  p lace  an  "X " in on ly  one box, the

b o x  rep resen ting  T egoseak 's  pho to  ~  although  A sselin  
inv ited  M aestas to  add  a  w ritten  n o ta tion  exp lain ing  that 
M aestas th o u g h t tha t the o ther pho to  m igh t also  be the 
driver.

A sselin 's reac tio n  to  M aestas's am biguous iden tifi­
cation  w as n o t necessarily  an attem pt to m anipu late  
M aestas. R ather, it m igh t be attribu ted  to  the phenom e­
non  o f  "observer b ias". B oth  scien tific  researchers and 
po lice  investigators can  fall p rey  to  the norm al hum an 
tendency  to  pay  atten tion  to, o r to  overem phasize, the 
resu lts tha t th ey  expect o r hope to  see -  and  the converse 
tendency  to  fa il to  observe, o r to  ignore the sign ificance 
of, results they  do no t expect o r hope to  see.

B ut w hile  A sselin  m ay  no t have in tended  to  m an ip ­
ulate  M aestas, h is  d irections to  M aestas m ay have af­
fected  M aestas's percep tion  o f  the iden tification  p ro ce­
dure. A sselin 's  d irections to  M aestas po ten tia lly  consti­
tu ted  [**54] an inadverten t suggestion  th a t pho tograph  
nu m b er 5 in  th e  second  array  (i.e., T egoseak) w as M aes­
tas 's "real" selection , and th a t pho tog raph  num ber 1 in 
the first array  w as on ly  a  subsid iary  a lternative selection.

A s w e exp la ined  earlie r in  th is opinion, one o f  the 
im portant find ings o f  the psycho log ica l research  in this 
area  is that, i f  a  w itness m akes an iden tification  during  a 
suggestive lineup p rocedu re  and  then  the w itness re ­
ceives som e k ind  o f  confirm ation  from  the o ffice r ad ­
m in istering  the lineup , the w itness 's  after-the-fac t p e r­
cep tion  o f  th e ir iden tification  can be  altered: the w itness 
can becom e artific ia lly  m ore con fiden t in the ir iden tifi­
cation. T here  is reason  to  believe th a t th is  is w hat h ap ­
pened  to  R obert M aestas.

[*362] A t the ev iden tiary  hearing  on T egoseak 's 
m otion to  suppress, M aestas read ily  adm itted  tha t he had  
se lected  tw o pho tos from  the lineup as "look[ing] sim ilar 
to" the m an  w ho  w as the  o rig inal d river o f  the B ronco  — 
"both [num ber] 5 on  [the second  array] and  num ber 1 on 
[the first array]". W hen  M aestas w as asked  w hether his 
iden tification  w as "positive", M aestas conceded  tha t it 
w as not.

B ut by the tim e  o f  T egoseak 's  tr ia l ten  w eeks later, 
M aestas v iew ed  the m atte r [**55] d ifferently . W hen 
M aestas w as questioned  abou t the pho to  lineup  a t trial, 
he now  decla red  that, even  though  he  had  in itially  w a ­
vered  betw een  pho tog raph  1 in  the first a rray  (a  filler) 
and photograph  5 in th e  second  array  (T egoseak), he 
soon  perceived  th a t T egoseak  w as th e  m an  he had  seen 
in th e  B ronco.

H ere is M aestas 's  te s tim ony  on  d irec t exam ination:

Prosecutor: A nd  [w ith  regard  to] P ho­
to  L ineup  B , w ere you  able to  m ake an 
iden tification  [from  th a t array]?
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Maestas: I w as. ... [Photograph] 
nu m b er 5 ... w as th e  o rig inal driver.

Prosecutor: A nd  w hen  y o u  w ere 
asked  to  m ake th e  iden tification , d id  you 
hesita te  som ew hat be tw een  [photograph] 
5 [in the second  array] and [photograph] 1 
[in the first a rray]?

Maestas: I d id ; I did. B u t then  I had  
reca lled  the w ay  th a t th e  gen tlem an 's ears 
k ind  o f  stuck  out, a fter the fact.

Prosecutor: O kay. A nd  w hen  you  say 
"the gen tlem an" — that's [photograph] 
n um ber 5?

Maestas: ... F ive. U h-huh . [affirm a­
tive]

A nd  here  is M aestas’s tes tim ony  on 
red irec t exam ination:

Prosecutor: Y ou  said  [w ith  reg ard  to] 
the first pho to  lineup  [that] yo u  w eren 't 
100 percen t sure. D id  yo u  becom e m ore 
sure as you  looked  at those  pho to s?

Maestas: I — I b ecam e m ore  sure 
w hen  I reco llec ted , like [**56] I said, 
w hat I rea lly  d is tinc tly  rem em b er w as the 
w ay  the ears stuck  ou t from  the head, 
[from  the] side o f  th e  head.

Prosecutor: O kay.

Maestas: T hat's w hy  I w as ab le  to  
m ake m y  determ ination  a  little  easier.

Prosecutor: A nd  tha t's how  yo u  se­
lec ted  [photograph] num ber 5 [in the se­
cond  array]?

Maestas: Y es.

M aestas said  no th ing  abou t the d is­
tinc tiveness o f  T egoseak 's ears du ring  the 
pho to  lineup p rocedu re  itself, n o r d id  he 
say  any th ing  ab o u t th is physica l feature 
w hen  he tes tified  a t the suppression  hear­
ing. R ather, as M aestas h im se lf  adm itted , 
"[he] becam e m ore sure w hen  [he] reco l­
lected". B y  th e  tim e  o f  T egosaek 's  trial, 
M aestas "d istinctly  rem em ber[ed ] ... the 
w ay  th e  ears stuck  ou t from  ... the  side o f  
[T egoseak’s] head", and he decla red  that 
he w as ab le  to  iden tify  T egoseak 's  photo 
based  on  th is physica l feature. T his is ar­
guab ly  an exam ple o f  the k ind  o f  a ltered  
m em ory  and  a ltered  certa in ty  described  in 
the research  literature.

Why we conclude that the potential suggestiveness o f  the 
photo lineup is harmless beyond a reasonable doubt

W e have covered  a lo t o f  g round  in  th is opinion: a 
leng thy  d iscussion  o f  the R onald  C otton  case, a  look  at 
som e o f  th e  scien tific  research  on  the sub jec t o f  [**57] 
eyew itness identification , and  a descrip tion  o f  the recen t 
efforts in various states and  c ities to  im prove eyew itness 
iden tification  p rocedures. A ll o f  th is  na tu ra lly  leads to 
the question: W hat, i f  anything, should  th is  C ourt do in 
response  to  w hat society  has learned  in the th irty  years 
since Brathwaite?

W e first w ish  to  c larify  th a t the R onald  C otton  case 
is sim ply  one case, a lb e it a  p rom inen t one. W hat hap ­
pened  in th a t case m ay  p rov ide  reason  to  question  the 
Brathwaite analysis, b u t it does no t constitu te  scientific  
p ro o f  th a t the Brathwaite analysis is flaw ed.

Second, w e acknow ledge tha t ou r exam ination  o f  the 
p as t th ree decades' research  has no t been  an exhaustive 
one. T here  are m any stud ies in  th is a rea  th a t w e have not 
m entioned . A nd, o f  course , the re  are  questions in the 
scien tific  com m unity  abou t the m ethodo logy  o f  p a rticu ­
lar studies, as w ell as questions regard ing  the sign ifi­
cance tha t should  [*363] be a ttribu ted  to  the resu lts  o f  
various studies.

W e do no t intend to  endorse  a p a rticu la r v iew poin t 
or reach  a defin itive conc lu s ion  a t th is tim e. R ather, our 
goals are m ore m odest: to  acknow ledge th a t p sycho log i­
cal research  into eyew itness iden tifica tion  has fu rnished 
new  insights into [**58] the po ten tia l suggestiveness o f  
iden tification  procedures, and  to  p o in t ou t tha t th is re ­
search  has illum inated  the re la ted  p rob lem  th a t a sugges­
tive iden tification  procedure  can w ork  an after-the-fact 
a lteration  o f  a  w itness 's  m em ory  o f  a crim inal episode.

W e need  go  no  fu rther at the p resen t tim e — because, 
even  assum ing  th a t the p ho to  lineup procedure  in 
T egoseak 's case w as unnecessarily  suggestive, any  error 
w as harm less beyond  a reasonab le  d o u b t .39

39 [FIN4] C onstitu tional e rro r requ ires reversal 
o f  a  crim inal conv ic tion  un less the e rro r is show n 
to  be  harm less beyond  a  reasonab le  doubt. 
Chapman v. California, 386 U.S. 18, 24, 87 S. Ct. 
824, 17 L. Ed. 2d 705; 386 U.S. 18, 87 S.Ct. 824, 
828, 17 L. Ed. 2d 705; 386 U.S. 18, 87 S. Ct. 824, 
17 L.Ed.2d 705 (1967); Raphael v. State, 994 
P.2d 1004, 1010 (Alaska 2000). In  assessing  
w hether an e rro r is harm less beyond  a reasonable  
doubt, "the question  is w h e th er there  is a reason­
able possib ility  th a t the e rro r affected  the result."
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Dailey v. State, 65 P. 3d 891, 896 (Alaska App. 
2003), c iting  Smithart v. State, 988 P.2d 583, 589 
(Alaska 1999).

W hen Judge W olverton  ru led  on T egosaek 's  sup ­
p ression  m otion , he no ted  th a t "this m igh t [have been] a 
d ifferen t situa tion  i f  [T egoseak  and  H enry] had  no t been  
fo llow ed  and  alm ost [h an d ed ]-o ff to  the [**59] police ." 
A s Judge W olverton  co rrec tly  po in ted  out, th e  case 
against T egoseak  w as n o t a "w hodunit" ~  n o t a  case 
w here th e  po lice  knew  th a t a  crim e had  been  com m itted  
bu t d id  no t know  the  iden tity  o f  the perpetra to r. R ather, 
the S tate 's ev idence  c lea rly  estab lished  (1) tha t the 
B ronco  w as being  d riven  in an erratic  m anner, (2) tha t 
tw o  m en — one w earing  a w hite  sh irt and one w earing  a 
b lack  sh irt — go t ou t o f  the B ronco  in the nu rsery  park ing  
lot and sw itched  p laces b efo re  getting  b ack  in  th e  vehicle 
and  driv ing  off, (3) tha t only  tw o m en  w ere in th e  B ron ­
co w hen  the p o lice  s topped  the veh ic le  m inu tes later — 
one w earing  a  w hite  sh irt and  one w earing  a b lack  shirt, 
and (4) that, fo llow ing  th e  stop , bo th  m en  in itia lly  ad ­
m itted  to  hav ing  ju s t  d riven  th e  car. In  addition , O fficer 
A sselin  tes tified  th a t E d g ar H en ry  to ld  the po lice  th a t he 
had  taken  over d riv ing  the B ronco  a fter the stop at B ell's 
N ursery  because  T egoseak  h ad  been  driv ing  so poorly  
tha t he th o u g h t T egoseak  w as go ing  to  kill them .

G iven  all o f  th is, w e have  no  doub t tha t the ju ry  
w ou ld  have  conv ic ted  T egoseak  even  i f  M aestas had  
been  unab le  to  iden tify  T egoseak  a t tria l, and  even  i f  the

ju ro rs  had been  to ld  th a t M aestas [**60] w as unable  to  
iden tify  the  d river in th e  p h o to  lineup, o r th a t M aestas 
had  iden tified  one o f  the fille r pho tos as be ing  the driver. 
In  o ther w ords, even i f  the superio r cou rt should  have 
g ran ted  T egoseak 's  m o tion  to  suppress R obert M aestas's 
iden tification  o f  h im  as the in itia l d riv er o f  the B ronco, 
any  erro r w as harm less b eyond  a reasonab le  doubt.

Conclusion

T he ju d g em en t o f  th e  superio r cou rt is A FFIR M E D . 

C O N C U R  B Y : B O L G E R

C O N C U R

B O L G E R , Judge, concurring .

T he research  cited  in  th e  lead  op in ion  suggests that 
w e should  consider changes to  the tes t w e cu rren tly  use 
to  determ ine w hether a  photo  lineup  procedure  satisfies 
due p rocess o f  law . B ut I choose  to w ithhold  m y opinion 
on th is issue until bo th  parties have  the opportun ity  to 
subm it the ir positions on  the re levan t research  either 
th rough  an ev iden tiary  hearing  or adversarial briefing. 
T his occasion  w ill m ore likely  arise  in a  case w here the 
research  is essen tia l to  th e  outcom e. In  th e  p resen t case, I 
agree w ith th e  conclusion  o f  th e  lead  opin ion: A ny erro r 
in the photo  lineup procedure  w as harm less beyond  a 
reasonable  doubt.



The W hy and How of B lind Sequential Lineup Reform
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By: Jeanne Schleh, Assistant Ramsey County Attorney (retired)

The Problem : Faulty Eyew itness Identification & DNA

Eyewitness identification evidence is often crucial in criminal investigations. In a growing 
number o f well-publicized cases nationwide, however, D N A evidence has exonerated individuals 
who were convicted prim arily on the basis o f mistaken eyewitness identification. This has 
brought public scrutiny on law enforcement procedures and challenged law enforcement 
practitioners both to reexamine long-standing practices and to implement change that w ill reduce 
the likelihood o f such misidentifications in the future. No one in law enforcement has any 
interest in convicting the innocent.

More than a decade ago, in the wake o f early D N A exonerations, the U.S. Department o f 
Justice’s National Institute o f Justice (NIJ), under then-Attomey General Janet Reno, formed an 
inter-disciplinary study group (including law enforcement, prosecutors, defense attorneys and 
scientists) to examine eyewitness identification procedures. Its landmark 1999 report1 began the 
national law enforcement discussion o f lineup reform. Already at that time, the scientific 
evidence from years o f laboratory studies showed that eyewitness identification was more 
reliable when blind sequential procedures were used, but questions remained on whether the 
reform was practical in the field. Nonetheless, some states and local law enforcement 
jurisdictions throughout the country, convinced by the scientific evidence, successfully 
implemented lineup reform follow ing the NIJ report.2

Now, ten years after the report, the scientific evidence supporting the reform has only grown, and 
a growing number o f law enforcement agencies have adopted it and found it to be practical in the 
field.3 However,' even in states like Minnesota and Wisconsin in which substantial headway has 
been made, there is a long way to go to achieve universal compliance with lineup reform.

1 See, U.S. Department of Justice research report, Eyewitness Evidence, A Guide fo r  Law Enforcement (October 
1999). New Jersey's Attorney General Guidelines for Preparing and Conducting Photo and Live Lineup 
Identification Procedures (August 2001); North Carolina's Recommendations fo r  Eyewitness Identification (October 
2003).
2 Early reform jurisdictions include the states of New Jersey and North Carolina and the Northampton (MA) Police 
Department (its then Capt. Ken Patenaude was an NIJ panel member). See, New Jersey’s Attorney General 
Guidelines for Preparing and Conducting Photo and Live Lineup Identification Procedures (April 2001),
www.nidci.org/agguide/nholoid. pdf and North Carolina Actual Innocence Commission Recommendations for  
Eyewitness Identification (October 2003), www.ncids.org/New%201D.pdf and that state’s subsequent enactment in 
2006 of sections 15A-284.50 to 15A-284.53 of the North Carolina General Statutes, adopting its recommendations.
3 These include, in Minnesota, the Minnesota Bureau of Criminal Apprehension, Ramsey County, Hennepin County 
and the Chaska Police Department; in Wisconsin, Milwaukee, Madison and more than 200 other Wisconsin agencies 
(following the Wisconsin Attorney General’s 2005 recommendation that these changes be adopted statewide 
www.theiusticproicct.org/reDorts/model-pdl-icv-and-procediire): others include: Suffolk County (MA)(Boston and 
suburbs), Denver (CO), Westfield (MA), Virginia Beach (VA), Santa Clara County (CA) and Dallas (TX).

1

http://www.nidci.org/agguide/nholoid
http://www.ncids.org/New%201D.pdf
http://www.theiusticproicct.org/reDorts/model-pdl-icv-and-procediire


R ationale for Change to Blind Sequential Lineups

The most widely used law enforcement eyewitness identification procedure nationwide has long 
been the simultaneous photo array. The typical photo array contains six photos. It is common 
practice for an investigator w ith  knowledge o f the case, and the identity o f the suspect, to show 
the photo lineup to witnesses.

However, 25 years o f scientific research on memory and interview techniques convincingly 
demonstrates that the likelihood o f mistaken identification drops sharply i f  lineups4 are blind5 
(that is, conducted by someone who does not know who the suspect is) and sequential. When (as 
occurred in the D N A exoneration cases), the real perpetrator’s photo, is not present in the lineup, 
witnesses shown the photos simultaneously are up to three times more like ly to identity someone 
than are witnesses shown the same photos sequentially. When the real perpetrator’s photo is 
included in the lineup, laboratory studies show some reduction in the number o f correct 
identifications made using the sequential method. However, that somewhat lower identification 
rate is offset by the much larger risk o f misidentiflcation using the simultaneous method i f  the 
perpetrator is not present.

The first meta-analysis6 in 2001 o f 30 laboratory tests comparing sequential and simultaneous 
photo displays7 over 16 years o f research reveals this differential in numerical terms.
Specifically, in perpetrator-absent lineups (the scenario most like the DNA exoneration cases), 
there is an aggregate error rate o f 27 percent (incorrect identification o f a specific fille r photo, 
the designated innocent suspect who looked most similar to the real perpetrator) for the 
simultaneous method compared to a 9 percent error rate when the sequential method was used. 
The simultaneous method, in short, encouraged guessing. There is a trade-off: In perpetrator- 
present lineups, the 2001 meta-analysis showed a 15 percent drop in correct identifications (from 
50 percent in simultaneous to 35 percent in sequential displays). See Nancy Steblay, et. al., 
“ Eyewitness Accuracy Rates in Sequential and Simultaneous Lineup Presentation: A  Meta-
analytical Comparison,”  Law and Human Behavior 25, no. 5 (October 2001): 459-473.

<

In the six years follow ing the 2001 meta-analysis, there was an explosion o f additional studies.
A follow-up meta-analysis, now aggregating the results o f 70 tests over 22 years, confirms the 
significantly greater risk o f mistaken identification for simultaneous lineups when the perpetrator 
is absent. The larger sample, moreover, shows the trade-off drop in incorrect identifications 
when the perpetrator is present to be lower than it  appeared in 2001 (8 percent rather than 15).8 
Most scientists consider these results to be conclusive and the issue to be settled (as 
demonstrated by the lack o f further studies since 2007).

4 The terms lineup and photo display are used interchangeably in this training bulletin.
5 This procedure is som etim es also referred to as “double blind” to 'include the fact that the w itness likewise does not 
know the location o f  the suspect in the sequence (or even i f  the suspect is included at all). Since this is im plicit in 
any lineup, the term blind in this bulletin should be construed to  cover both.
6 Meta-analysis is a cum ulative quantitative summary o f  outcomes across studies.
7 All o f the studies Were blind or blinded since that is a presumption in the scientific method.
8 Dr. Steblay presented this data at the John Jay College o f Criminal Justice as “2001+6: An Updated M eta-analysis 
o f Eyewitness Lineup Perform ance under Sequential versus Sim ultaneous Form ats” (paper presented at conference 
entitled “O ff the W itness Stand: Using Psychology in the Practice o f  Justice,” March 1-3, 2007. This paper is 
pending publication.
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This scientific data supporting the switch to blind sequential lineups as a means o f increasing the 
accuracy o f lineups and reducing the likelihood o f misidentification is clear, as is the startling 
implication that the traditional law enforcement method o f conducting photo lineups might have 
inadvertently increased the likelihood o f mistaken eyewitness identifications.

On reflection, the reasons for this result also makes sense objectively: (1) Simultaneous photo 
display encourages relative judgment (i.e., a witness comparing photos side by side is more 
likely to pick a person who looks most like the perpetrator— regardless o f  whether the person is, 
in fact, the perpetrator). (2) The most professional and well-intentioned investigator who knows 
where the suspect is in the lineup cannot eliminate all possibility o f unintentionally cueing the 
witness or responding to the witness’ s identification. Even the smallest response— like the 
investigator’s eyes lighting up when the “ right”  person is picked— can artific ia lly inflate the 
witness’s level o f  confidence and convert a “ looks like”  into a positive identification. I f  the risk 
o f administrator, influence on lineup results (and, therefore, defense attack on those grounds) can 
be eliminated by having someone other than the investigator who knows the identity o f the 
suspect conduct the lineup, why would we want to do it any other way?

The most common error in the D N A  exoneration cases was the identification o f a person the 
police suspected— a person who looked similar to the real perpetrator— but who turned out to be 
innocent. The typical simultaneous photo array shown in these cases did not contain the photo o f 
the real perpetrator, and the mistaken eyewitness was, in effect, identifying a “ fille r”  photo. Use 
o f the blind sequential method removes, or at least greatly diminishes, the role o f police error in 
the equation.

E s s e n t i a l  C o m p o n e n t s :  S e q u e n t i a l  D i s p l a y  a n d  B l i n d  A d m i n i s t r a t i o n  ( o r  
F u n c t i o n a l  E q u i v a l e n t )

Both sequential display and blind administration are necessary components o f the reform. 
Switching from simultaneous to sequential photo displays alone could even increase 
misidentification, since there is a danger o f inadvertently highlighting an individual suspect 
photo. On the other hand, in a law enforcement setting, an independent administrator may not 
always be available. The practical realities o f conducting lineups under the time pressures and 
personnel constraints o f a criminal investigation, especially in a small department, might mean 
only an investigator w ith knowledge o f the case is available, or that other options would result in 
unacceptable delay. In these circumstances, an alternate method still maintaining the blind 
component may be used: Under this alternative, the investigator who knows the identity o f the 
suspect may show the lineup— as long as it is done in a way that assures that he does not know 
and cannot see the order in which the photos are presented, and the witness knows this (and 
therefore w ill not be looking to the investigator for cues or validation). This is the functional 
equivalent o f blind administration, sometimes referred to as the “ blinded”  method.

P r a c t i c a l  L a w  E n f o r c e m e n t  E x p e r i e n c e  w it h  t h e  N e w  M e t h o d

In Minnesota, Hennepin County, Ramsey County, the Chaska Police Department and the 
Minnesota Bureau o f Criminal Apprehension each have four or more years o f expe'rience with 
implementation o f this reform. In each o f these jurisdictions, the change has now become 
standard procedure and has proved no more d ifficu lt to administer than the old method.
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Concerns that it would result in administrative complications or additional costs have turned out 
to be unwarranted.

In evaluating its program, Ramsey County discovered some surprising additional benefits: 
Although meta-analysis o f laboratory studies showed some drop in correct identifications using 
the new methods (as the price paid for far fewer incorrect identifications), investigators using the 
new method in Ramsey County did not feel they were “losing” identifications and, moreover, felt 
more confident in identifications that were made. This perception is likely to be a consequence 
of less overall guessing by witnesses, as well as a reluctance to charge obviously marginal 
identification cases. Moreover, although Ramsey County investigators were trained on the 
alternative “blinded” method, in practice, most were able to find, and came to prefer using, an 
independent administrator. A concern widely expressed before implementation that lineups 
would be adversely affected if the administrator was not the investigator who had developed 
rapport with the witness turned out to be a nonissue. Finally, the bonus o f adopting this reform 
has been that in court a major avenue o f defense attack on the admissibility and reliability of 
eyewitness identification procedures used has been eliminated. Other jurisdictions that have 
adopted the change report a similar experience.

Elements o f Eyewitness Lineup Protocol Change
•{

Investigator training on the new method of doing lineups should include an explanation of the 
scientific data and rationale for change to blind sequential lineups (see above). Instruct that 
while blind administration by an independent administrator is the preferred route, alternative 
blinded procedures may be used. The key to implementing this reform is an understanding of 
what “blind” means and why it is important. Emphasize that this change in no way implies any 
doubt about the integrity and professionalism o f the investigator but simply eliminates all 
possibility of even unintentionally cueing a witness or inflating a witness’s level o f confidence in 
any identification. This, in turn, eliminates these as potential issues in subsequent court 
proceedings.

Some jurisdictions prefer to use a lineup form (with or without a supplemental report); others 
instead write a general supplemental report for lineups. Regardless o f approach, the following 
elements are necessary:

• Instructions to the administrator on how to do a blind sequential lineup

• Instructions to the witness (including different language depending on whether an 
independent or “blinded” administrator is conducting the lineup)

• Documentation o f any witness reaction to any of the photos (verbal, physical or 
emotional)

• If  an identification is made, documentation o f the witness’s level o f certainty

A one page (two-sided) Sequential Photo Display Form, developed specifically for use by all 
Ramsey County law enforcement officers, is appended as an example o f a form containing these 
elements. On the administrator side are all the instructions for the administrator, a section to be
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filled out by the administrator during the photo display and a section to be filled out by the 
administrator after the photo display. On the witness side are the instructions to be read to the 
witness before the photo display (including alternative language, depending upon whether an 
independent administrator [IA ] or “ blinded”  functional equivalent [FE] is used) and a section to 
be completed by the witness after the photo display. This form is designed to be self-explanatory 
so that an officer from the street w ith no knowledge o f the case could be called in, i f  necessary, 
to be the independent administrator.

How to Do a B lind  Sequential Lineup

There are several methods by which the photos may be displayed sequentially. A ll have in 
common that the witness sees only one photo at a time and must continue to view all photos even 
i f  a person is identified before all are shown.9 After each photo is shown, it must be removed 
from view before the next photo is shown. Regardless o f which method is used, a record must be 
kept o f which photos were shown in which order to which witness.

The low-tech version can be as simple as numbering the photos and placing each in a separate 
folder bearing the same number (or for the blinded method, having someone else, including 
another investigator who knows who the suspect is or even a civilian employee, do this for the 
administrator). The witness is then instructed to look at the folders one at a time (for blinded 
method, have thq witness open the folders in such a manner that the investigator capnot see the 
photos). Return the folder to the bottom o f the pile before handing the witness the next folder, or 
keep remaining folders out o f sight, so the witness does not know how many there are.

The “ box with 6 doors”  method, developed and used in the state o f New Jersey since 2001, has 
also been widely used in Ramsey County. The standard 6-person simultaneous display is 
inserted in a box with six numbered doors, built specifically for this purpose. Only one door at a 
time is opened, and the doors are opened in numerical order. The box is equally adaptable to the 
blinded method since someone else can prepare the standard 6-pack lineup sheet and insert it in 
the box. The box is easily transportable to the field.

The high-tech vqrsion would be to download lineup photos to a laptop to be shown to the witness 
one at a time.10 The witness must be instructed to continue forward only (i.e., may not go back 
to look at a prior photo). The display should start and end in black.

Do not repeat the display unless the witness requests it. If, after one rotation is completed, the 
witness requests to see the photos again, the entire array may be repeated. Even i f  the witness 
asks to see only one photo, the entire array must be shown. A  record must be made o f the

9 Continuing the photo display when the witness identifies a photo before all photos are shown avoids later legal 
criticism that the lineup was improperly truncated. In the circumstance that a witness makes an early “filler” pick 
without having seen'the suspect’s photo, it also allows an answer to the question of what would have happened had 
the witness seen the’suspect’s photo. Conversely, a witness may pick the suspect but then discredit this pick when a 
later photo is shown.
10 An elegant software program has been developed by SunGard OSSI (North Carolina) for this purpose. It 
randomly sorts photos, assigns a discrete number to each lineup shown, maintains a record of which version each 
witness saw, guides witnesses through a series of questions on each photo (with a beep to prompt the administrator 
to ask follow-up questions if an identification is made), preserves an audio recording o f all questions and answers 
(downloadable to CD) and generates a report of results including the photos shown, identifying who the suspect was 
and whom the witness picked. (See Jerry Farris, “Remote Lineup Application,” The Police Chief 75, no. 8 (August 
2008): 96-98.)
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number o f times the display was shown, and all photos must be shown each time in the same 
order as the original display. Since the scientific evidence establishes a sharp drop-off in the 
reliability of any identification made after two cycles, some departments will not allow more 
than two cycles. Certainly, no criminal charge should be based on an identification requiring 
more than two cycles. (All eyewitness identification cases should, in any event, have other 
corroborating evidence.)

Blind Adm in istra tion

Emphasize the importance of using an independent administrator whenever possible. When the 
investigator has already interviewed and cultivated a relationship with the witness, he should 
simply explain that department policy requires another officer to conduct this procedure but that 
he will be available to talk to the witness as soon as the procedure is done. Whenever an 
independent administrator is used, the investigator who knows the identity o f the suspect must 
remain out o f sight o f the witness when the photos are shown.

When no independent administrator is available, a functionally equivalent blinded method must 
be used to administer the lineup. “Blinded” means that the investigator administering the lineup 
who knows the identity o f the suspect must (1) instruct the witness that he does not know the 
order o f the photos or whether the person who committed the crime is in any o f the photos and
(2) have the witness view the photos in such a manner that the administrator cannot see which 
photo the witness is viewing.

Make clear that the blind component requirement is not because there is any question about their 
professionalism or integrity but because of human nature: It is natural for a witness to look to 
the investigator for validation, and it is natural for the investigator to be pleased the suspect is 
picked. The slightest reaction, such as seeing the investigator’s eyes light up when the “right” 
person is picked, can instantly artificially inflate the witness’s level o f confidence in his or her 
selection. Blind administration eliminates this risk.

Instructions to the Witness

Before any photo display is shown, the witness should be instructed:

• The person who committed the crime may or may not be included
• I do not know whether any person being investigated is included (b lind) or I do not know 

the o rd ero f the photos (blinded)
• Even if  you identify someone during this procedure, I will continue to show you all 

photos in the series
• Keep in mind that a photo may be an old one; some things, like hair styles, can be 

changed, and skin tones may look slightly different in photos
• You should not feel you have to make an identification; it is just as important to clear 

innocent persons as it is to identify the guilty; whether or not you identify someone, the 
investigation will continue

• You will see only one photo at a time; they are not in any particular order; take as much 
time as you need to look at each one

• You should avoid discussing this procedure or the results with any other potential witness 
in the case

6



After the witness has looked at each photo, the administrator should ask, “ Is this the person who 
[describe act committed]? I f  the answer is no, move on to the next photo. I f  the answer is yes, 
follow up with, “ How certain are you o f your selection?”  The witness’s exact answers must be 
documented for any yes answer. ( I f  the witness asks whether you mean a percentage or on a 
scale o f 1 to 10, tell him or her to use whatever method seems right to him or her.) Note also any 
physical or emotional reactions o f the witness.

Be careful not to give the witness any feedback on his or her answer (such as “ good work!”  or 
“ that’s who we thought it was” ). (O f course, an independent administrator who does not know 
who the suspect is w ill be unable to give such feedback.) Answers other than yes or no may also 
be helpful to the investigation and should likewise be documented. Even i f  an identification is 
made, continue showing the remaining photos in the array.”  A fter one cycle o f the array has 
been completed, do not repeat the procedure unless requested by the witness. I f  requested, show 
all photos in the array, in the same order, and document any additional comments.

The administrator’s report must indicate how many times the array was shown. Keeping track o f 
the number o f times photos are displayed before an identification is made provides an additional 
tool for evaluating the reliability o f the identification. I f  the photo display is shown more than 
twice, the witness is like ly  to be “ comparison shopping” — i.e., guessing. Documenting this 
alone is an improvement over the simultaneous display procedure, in which comparing photos to 
find the person most like the perpetrator (regardless o f whether it is, in fact, the perpetrator) was 
always an inherent, but usually immeasurable, risk.

Many departments (including Ramsey County) complete their eyewitness identification 
procedure by asking the witness to f i l l  out a form confirming the oral result in  the witness’s own 
handwriting. The portion o f the Ramsey County form to be completed by the witness indicates 
how many photos were shown, a check-off that the witness either was or was not able to identify 
any person, a space to answer in the witness’s own words the question, “ How certain are you o f 
your identification?”  and a signature and date line. I f  the witness refuses to sign the form, the 
administrator writes “ refused.”  The entire form, including the witness advisory and the portions 
completed by the administrator and the witness, is placed in the case file  regardless o f whether 
any identification is made. Ramsey County also has an alternate version o f  its form in simplified 
language as an option for use with young children, mentally impaired persons or persons with 
limited knowledge o f English. (Both forms are available online at: 
wvvw.co.ramsev.mn.us/attornev/SPDNA.asp. )

The administrator must also preserve the photo display used, including the order o f photos. The 
6-person template for simultaneous photo displays may be used fo t this purpose. I f  an 
identification is piade, have the witness sign and date the photo.

.1

Follow-up Interview  by the Investigator

In cases in which an identification is made, after the witness has answered the level o f certainty 
question, the case investigator who knows who the suspect is may follow up w ith a supplemental 
interview as needed. This is the time to develop as many additional facts as possible about

Role of Administrator During and After the Lineup

7



details o f any identification made, including exploring what it was about the photo (or photos) 
selected that made the witness pick it, any follow-up on the witness’s level o f certainty or 
confidence in the selection or, in the case o f multiple perpetrators, what each individual did.

It continues to be important that the investigator not provide any information that could 
artific ially inflate the level o f confidence the witness expressed in any selection. I f  a witness 
asks whether he or she has picked the “ right”  person, that question should not be answered ( i f  at 
all) until the investigator has asked all follow-up questions and the investigation is complete. 
Especially i f  other potential eyewitnesses are yet to be questioned, witnesses may simply be told 
the investigation is ongoing and needs to be concluded before that question can be answered. I f  
the person picked is ultimately charged w ith a crime, the witness w ill eventually find this out. 
However, being careful not to reinforce the witness’ s selection, and documenting this, w ill 
strengthen any case ultimately charged by eliminating any defense claim that the witness was 
manipulated into making a positive identification. I f  witnesses are concerned for their safety and 
want to know i f  the suspect is in custody, that question may be answered at the end o f the 
interview.

Selecting Photos fo r the L ineup

As has typically been the practice in the past, the investigator w ith knowledge o f the case and the 
identity o f the suspect may continue under the new protocol to be involved in assembling the 
photo lineup. Training on the new protocol is a good opportunity to review lineup photo 
selection. Use M-RAP descriptors given by the witness to find fillers (unless the witness's 
description does not match the suspect's: in that event, use descriptors matching the suspect's 
description). Select at least 5 fillers (a larger number may be used). Before finalizing the photo 
group, look at them together to make sure the suspect does not stand out. Number the photos.
Do not make the. suspect Number 1. I f  the blinded method is used, the investigator simply has 
someone else number the photos and insert them in folders, the box or the laptop.

When there are multiple perpetrators, the same ratio o f fillers to suspects should be used (at least 
5:1). Typically separate photo displays are prepared for each suspect. I f  all suspects have similar 
characteristics (such as in gang cases with multiple perpetrators o f the same age and ethnicity), 
one large lineup containing all suspects could be done containing the same filler-to-suspect ratio.

I f  more than one witness views the photo display, consider placing the suspect in different 
positions in each. However, be sure to preserve a photo record o f the order o f photos shown to 
each witness and to have each witness sign and date any photo selected. (A  good way to 
preserve the record o f the order o f photos shown is to print a copy o f the 6 photos used in the 
simultaneous display 6-pack format.)
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Background
Although the evidence provided by eyewitnesses can be 

tremendously helpful io the development of leads, identifying
criminals, and exonerating the innocent it is subject to error.
Civilian eyewitnesses frequently prove to be unreliable 
observers, and erroneous identifications Me sometimes the 
result. Misidentifications by eyewitnesses are normally the 
result of a combination of factors.

For example, human perception tends to be inaccurate, 
especially under stress. The average citizen, untrained in ob­
servation and placed under extreme stress as a victim of or 
witness to a crime, may not be able to describe a perpetrator 
accurately, sometimes even after coming face-to-face with the 
individual.

Also, a witness, particularly one who is not really sure 
what the perpetrator actually looked like, may be easily influ­
enced by suggestions conveyed to him or her during the iden­
tification process. In United States v. Wade, the Supreme 
Court of the United States recognized these facts in saying: 

The influence o f improper suggestions upon identifying 
witnesses probably accounts for more miscarriages o f  
justice than any other single factor. Perhaps if is respon­
sible fo r  more such errors than all other factors 
combinedJ

Law enforcement officers may unwittingly facilitate 
misidentifications by using suggestive words or engaging in 
certain types o f suggestive behavior. The average witness, 
anxious to make an identification and influenced by the police 
officer’s image as an authority figure, can be very sensitive to 
any suggestion made by the police regarding the identity of 
the perpetrator. Officers may, totally unintentionally, convey

to the witness by word or behavioral cue, that a particular per­
son being viewed is the suspect.

Consequently, great care must be taken by officers 
conducting any type of eyewitness identification to avoid any 
action that might lead to an erroneous identification. Scrupu­
lously adhering to the procedures and precautions outlined in 
this document will help avoid misidentifications that may lead 
to unjust accusations or even erroneous convictions of inno­
cent persons and divert the investigation away from the real 
culprit. In addition, even if the actual perpetrator is caught and 
brought to trial, using improper identification procedures dur­
ing the investigation will often cause the suppression of identi­
fication evidence at trial, resulting in dismissal of the charges 
or otherwise making it impossible to convict the guilty party.

It is estimated that some 77,000 people nationwide are put 
on trial because eyewitnesses pick them out of lineups or 
photo arrays. Recently, changes in eyewitness identification 
procedures have been spurred by the fact that nearly 200 peo­
ple have been cleared o f crimes through DNA evidence, most 
of which were convicted based on eyewitness identification.’

Research in this field has provided much information on 
the dynamics of eyewitness identification. For example, the 
manner in which suspects are presented to witnesses lias bear­
ing on whether identification will be made and which individ­
ual is more likely to be pinpointed by the witness. In the wake 
of these and many other research findings, the American Bar 
Association (ABA) issued a resolution containing Best 
Practices fo r  Promoting the Accuracy o f  Eyewitness Identifi­
cation Procedures in August 2004. The document has subse­
quently prompted states such as Wisconsin and California to 
conduct similar reviews of eyewitness identification practices 
and to issue recommendations for change in their respective
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jurisdictions that generally mirror the ABA suggestions.3 No 
doubt, these findings will continue to influence reforms 
around the nation. Officers may find that these best practices 
may also be cited during court proceedings as models for 
conducting eyewitness identification.

If a court determines that an identification procedure was 
excessively suggestive, the court may prohibit introduction of 
the evidence in question. It may rule that any in-court identifi­
cation of the accused by the victim is inadmissible or suppress 
other evidence that was obtained as a result of an improper 
pretrial identification procedure or both. Of course, any of 
these actions may be fatal to a case.

Today, in evaluating proper identification procedure, the 
courts will generally be Concerned with whether it was sug­
gestive. If the court finds that the procedure was suggestive, 
the court will then proceed to determine whether, despite the 
suggestiveness, the identification was reliable when consider­
ing the totality of the circumstances.4

For purposes of this document, identification procedures 
may be categorized as showups, lineups, or photo arrays. In a 
lineup, eyewitnesses are presented with a number of individu­
als. By contrast, in a showup, witnesses are shown one suspect 
only. Photo array procedures generally involve showing sev­
eral photographs to a witness for the purpose of obtaining 
identification.

Showups
The showup has been widely condemned by the courts and 

by experts in law, law enforcement, and law enforcement 
identification procedures.3 While the courts have not held 
showups to be categorically improper, they have ruled that the 
determination of whether a specific showup was excessively 
suggestive will be made based upon, the totality o f the 
circumstances attending that particular showup. In practice, 
evidence deriving from showups is frequently suppressed be­
cause the showup is so inherently suggestive. Consequently, 
the use of showups should he avoided where possible, particu­
larly when photo arrays or lineups could be used.

It is recognized however, that a showup may provide suffi­
cient probable cause early in an investigation that will help 
avoid the escape of a prime suspec t as well as facilitate the re­
lease an innocent person and thus redirect police investiga­
tions in potentially more productive areas. Therefore, where 
use of a showup seems reasonable and appropriate, certain 
guidelines should be followed to minimize the suggestiveness 
of the procedure and the, risk of suppression of any resultant 
identification evidence.

Showups conducted in the station house or jail are the most 
unreliable and hence the most objectionable. Showups should, 
whenever reasonably possible, conform with the following 
guidelines:

* Showups should not be used when independent probable 
cause exists to arrest a suspect.

* Prior to the showup; the witness should provide officers 
with as complete a description of the suspect as possible.

* When possible, the jvitness should be taken to the loca­
tion of the suspect rather than bringing the suspect to the wit­
ness.

« Showups should not be conducted when the suspect is in 
a cell, handcuffed, or dressed in jail clothing.

• Showups should not be conducted with more than one 
wit ness present at a time. If showups are conducted separately 
for multiple witnesses, the witnesses should not be permitted 
to communicate before or after the showup regarding the iden­
tification of the suspect.

• The same suspect should not be presented to the same 
witness more than once.

s Showup suspects should not be required to put on 
clothing worn by the perpetrator, speak words uttered by the 
perpetrator, or perform other actions mimicking those of the 
perpetrator.*

• Words or conduct by the police that may suggest to the 
witness that the individual is or may be the perpetrator should 
be scrupulously avoided. For example, one should never tell 
the witness that the individual was apprehended near the 
crime scene, that the evidence points to the individual as the 
perpetrator or that other witnesses have identified the individ­
ual as the perpetrator. Unfortunately, the mere fact that the in­
dividual has been presented to the witness for identification 
strongly suggests that the officers believe him to be the guilty 
party.

• Following the showup, ask the witness how confident he 
or she is in the identification.

• Before showing the suspect, the following statement 
should be read to the witness. (Note: The same statement, with 
minor adjustments for context, should be made prior to using 
photo arrays or lineups). The statement should include the fol­
lowing:

In a moment I  am going to ask you to view (a person) (a 
series o f  photos) (a series o f individuals).

It is just as important to dear innocent persons firm  
suspicion as to identify guilty parties.

IIn the case o f  lineups and photo arrays say that]: Indi­
vidual^) present in the (lineup) (photo array) may not 
appear exactly as they did on the date o f the incident be­
cause features such as head hair and facial hair are 
subject to change.

The person who committed the crime may or may not be 
present in the group o f individuals.

You do not have to identify anyone.

Regardless o f  whether you make an identification, we 
will continue to investigate the incident.

Do you understand these instructions?

Lineups
The lineup, if properly conducted, is significantly less sug­

gestive than the showup and hence is generally preferable. 
Nevertheless, police officers conducting a lineup must also 
use caution to avoid suggestive influences. Studies of witness 
psychology reveal that lineup witnesses tend to believe that 
the guilty party' must be one of the individuals in the lineup. 
Consequently, witnesses tend to pick out the person in the 
lineup who most closely resembles their perception of the 
perpetrator, even though the perpetrator may not in fact be



Instructions—-similar to those given to a witness prior to a
showup can facilitate an identification and avoid misidenti-
fication based on the witness’s memory. The witness should 
be told that he or she is about to view a group of individuals 
who may have committed the crime. Before making any iden­
tification, the witness should be told that the individuals pre­
sent in the lineup may not appear as they did on the date of the 
incident due to changes in features, such as head and facial 
hair or scars. The witness should also be told that the suspect: 
may or may not be in the lineup; and that a positive identifica­
tion is therefore not mandatory. The witness should be in­
formed that whether or not an identification is made, the in­
vestigation will continue. Where two or more witnesses are 
involved, they should view the lineup separately and should 
not be allowed to discuss the lineup until all have completed 
the process.

Many witnesses, in an. effort to please the police officers 
conducting the lineup, feel obligated to pick out someone 
from the lineup rather than disappoint the officers.'' Such wit­
nesses are often sensitive to. and strongly influenced by, subtle 
clues conveyed by the officers that may indicate to the witness 
that the officer believes that a particular individual in the 
lineup is the perpetrator, This makes it doubly important that
officers conduct the lineup- --and conduct themselves—in a
nonsuggestive manner. To prevent these suggestive techniques 
and avoid any tip offs about the suspect’s identity, police line­
ups should be administered by an officer who does not know 
which person in the lineup is the actual suspect.

Additionally, it has been recommended in the studies cited 
by the ABA and others that a lineup should be administered 
sequentially rather than all at once (simultaneously). When 
witnesses view photos or lineups simultaneously, they tend to 
make comparative judgments; they try to determine which of 
those persons present appears to make the best fit to their 
memory of the suspect. When the suspect is present in the 
lineup or photo array, they will likely be identified in this man­
ner and no harm is caused. But, if the actual suspect: is not pre­
sent, witnesses still tend to make an identification based on the 
best fit among those present. This can lead to misidentifica- 
tion. Therefore, studies suggest that sequential presentation of 
suspects in both photo arrays and lineups is the better ap­
proach because witnesses tend to make absolute rather than 
comparative judgments when viewing suspects individually. 
In this process, suspects and fillers are presented one at a time 
and then move out of site as the next person is brought into 
view.

Preparing for a lineup may be as important to the validity 
of the procedure as actually conducting it. Selecting individu­
als as fillers for the lineup is a particularly important issue. In 
determining which fillers should be presented to the witnesses 
in a lineup, the following principles should be observed:

1. The lineup should consist of individuals of similar phys­
ical characteristics. Witnesses tend to pick out anyone who 
stands out from the rest of the group in any significant way. 
Therefore, the individuals who appear in the lineup should be 
reasonably similar with respect to age; height; weight; hair 
color, length and style; facial hair, clothing; and other charac­
teristics such as glasses or visible tattoos. O f course, the indi­
viduals must be o f the same nice and sex. Absolute uniformity 
of the lineup participants is obviously unattainable and is not 
procedurally necessary.8 However, lineups should avoid using

present. fillers who so closely resemble the suspect that the witness 
cannot correctly identify the actual suspect.

2. The lineup should consist of at least five or six persons. 
The smaller the lineup, the less objective it is. A lineup with 
only two or three persons is little better than a showup, and 
suggestive factors become excessively influential. In addition, 
some authorities caution against the use of plainclothes police 
officers in lineups because they do not naturally look or act 
like suspects, a factor that causes witnesses to reject them as 
possibilities. They also may have been seen by the witness in 
the community, upon visits to the police station, or In similar 
contexts.

Preparing a witness for viewing the lineup is another im­
portant consideration. Preparation should be limited to non­
suggestive statements, such as explaining the procedure that 
will be used and making it clear that the individuals in the 
lineup will be unable to see the witness. Officers should avoid 
taking any action or making any statement that will adversely 
affect the validity of the lineup. In particular, before a lineup, 
officers should avoid:

1. Showing the witness any photos of the suspect.’
2. Conducting a showup with the suspect, or allowing the 

witness—accidentally or otherwise—-to see the suspect, such 
as in an office or holding cell prior to the lineup.

3. Making suggestive statements to the witness, such as 
telling the witness that the person that is the suspect will be in 
the lineup. It is even desirable to tell the witness that the perpe­
trator may not be among those in the lineup. Other common 
errors that should be avoided include telling the witness that 
another witness has identified someone in the same lineup, ad­
vising the witness to take special notice of some particular in­
dividual in the lineup, or making any other statement or action 
which may cause the witness to focus on. a particular individ­
ual, or to feel that the witness must pick out somebody.

4. Finally, i f  more than one witness is to view a lineup, the 
witnesses should be kept separated prior to the lineup and 
should not be permitted to discuss the case with each other, 
compare descriptions, etc.

5. In conducting the lineup, officers who are not assigned 
to that case should handle the procedure if possible. This helps 
to minimize the possibility that the officers who are conduct­
ing the investigation will in their zeal to solve the case, convey 
(inadvertently or otherwise) clues to the witness as to which 
person to pick out, or put pressure on the witness to pick out 
somebody. The following should also be observed in conduct­
ing lineups:

« Statements that put pressure on the witness to make an 
identification should be avoided. Witnesses are anxious to 
please the officers conducting the lineup, so they should 
not be made to feel that they are expected to pick out some­
one. For example, urging a hesitant witness to make an 
identification, or to try harder would be improper.
« Statements that may cause the witness to focus on a par­
ticular individual should be avoided. The same sort of 
statements discussed in regard to witness preparation 
should be avoided during actual conduct of the lineup. O f­
ficers are often tempted to prompt a witness when someone 
in the lineup is a prime suspect and the witness is hesitant 
to make an identification.
* The lineup should be presented to one witness at a time. 
The common practice of having a group of witnesses view 
a lineup simultaneously should not be permitted. Courts,
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including the U.S. Supreme Court,10 have disapproved 
multiple-witness lineups. If for some reason, more than 
one witness must be present simultaneously, witnesses 
should be required to make their identifications silently, in 
writing, and should not be permitted to discuss the identifi­
cation aloud with each other or with the officers present.
* I f  possible, conduct a blank lineup. Conducting two or 
more lineups, where one lineup includes the suspect and 
the others do not, assists the prosecution in later refuting 
any claim, by the defense that the lineup was too small or 
was suggestive.
♦ I f  multiple lineups are to be conducted fo r  the same wit­
nesses. do not put the suspect in more than one. Seeing the 
same face in a second lineup may cause the witness to erro­
neously recognize the person as the perpetrator, merely be­
cause the face is familiar from the first lineup. Because of 
this, the courts have disapproved this practice."
6. Videotape and audiotape the lineup whenever possible. 

This procedure provides a historical record o f the proceeding 
should the identification or the process used come into ques­
tion, or the actual identification process is necessary to assist 
the prosecution at trial.

In another context the Court has held that requiring a sus­
pect participating in a lineup to speak, even to the extent of ut­
tering the same words used by the criminal does not violate 
the Fifth Amendment, since it is not “testimonial self-incrimi­
nation.” Other actions, such as standing, walking, gesturing, 
and the like are similarly not self-incriminating within the 
meaning of the Fifth Amendment. Similarly, requiring the sus­
pect to wear certain clothing has been held to be outside of the 
coverage of the Fifth Amendment.

Following the lineup, certain precautions should be taken. 
For example, where more than one witness has viewed a 
lineup, witnesses should be kept separate after the lineup 
procedure has been completed. While discussions between 
witnesses following a lineup will presumably not render any 
previously made identification invalid, it may affect the 
admissibility o f a subsequent in-court identification o f the 
defendant by these witnesses during the trial itself.

Additionally, witnesses should not be praised or congratu­
lated for picking out the suspect. This may serve to reinforce a 
shaky identification, convincing the witness that he or she has 
picked out the actual perpetrator when the witness actually has 
doubt. In addition to increasing the chances o f a miscarriage 
of justice, this may lead to suppression o f a later in-court iden­
tification of the perpetrator by the same witness.

Photo Identifications
Photographic identifications may take a number of forms. 

If a single photo is shown to the witness, the photo identifica­
tion has all of the vices of the showup and is generally re­
garded by the courts as improper. Consequently, multiple- 
photo arrays are preferable. In such procedures, the photos 
may be shown individually, one at a time, or may be displayed 
simultaneously on a card. This procedure is similar to a 
lineup, and virtually all o f the cautions set forth for lineups in 
the preceding discussion apply to multiple-photo identifica­
tion procedures as well

Specifically, the following recommendations are made re­
garding photographic identifications presented simultane­
ously or sequentially:

• There should be at least six photographs.
• The photographs should be of people who are reasonably 

uniform in age; height; weight and general appearance; and of 
the same sex and race. If scars or tattoos were present on the 
suspect, all in the photo array should be similarly marked or 
the area of the body should be covered for all.

• The photographs themselves should be similar. For exam­
ple, color photographs and black and white photographs 
should not be mixed; they should be of approximately the 
same size and composition.

• Mug shots should not be mixed with snapshots since they 
are generally recognizable as such and have an immediate 
tendency to brand an individual.

• If mug shots are used, or if the photographs otherwise in­
clude any identifying information regarding the subject of the 
photograph, this information should be covered so that it can­
not be seen by the witness. If only some of the photos have 
such information, the corresponding portions of photos should 
be covered so that none of the photos will look different

• The array should not include more than one photo of the 
same suspect.

• The photo array should be shown to only one witness at a 
time.

• As with showups and lineups, no suggestive statements 
should be made. For example, witnesses should not be told 
that the suspect’s photo is in the group, or that someone else 
has already picked out one o f the photos as being the criminal. 
Similarly, nothing should be said or done to direct the wit­
ness’s attention to any particular photograph. For example, 
pointing to a particular photo and saying, “Is this the guy?” is 
improper and may lead to suppression.

• As in the case of lineups, it is recommended by some that 
photo arrays be presented to the witness one at a time, then re­
moved from view before the next photo is presented.

• The photo array should be preserved for future reference. 
In fact, in some states, failure to preserve the array will lead to 
suppression of the identification process. Additionally, as in 
lineups, full details about the identification, process should be 
recorded and preserved—such as the administrator’s name; 
procedures used; date, time and location of the procedure; 
number of fillers, names of those present during the proce­
dure; and whether the array was viewed more than once by the 
same witness. Assuming that the photo identification has been 
properly conducted and that the array itself was not in any way 
suggestive, preserving this information helps the prosecution 
refute any claims by the defense to the contrary.

The proper use of photographs to obtain identification of a 
perpetrator has been approved by the courts.12 However, the 
courts appear to prefer that photographic identification proce ­
dures be used only to develop investigative leads. Some courts 
have criticized the practice of using photographic identifica­
tions once the suspect has been arrested, preferring that once 
the suspect is in custody and therefore readily available, a 
lineup be employed for eyewitness identifications.13

The Right to Counsel a t Eyewitness 
Identifications

In 1967, the U.S. Supreme Court held that a suspect: has a 
right to counsel at a post-indictment lineup.14 Subsequently, 
the Court expanded this ruling to provide for a right to counsel 
at any lineup conducted after formal adversary proceedings



have been initiated against the suspect, whether by way of for­
mal charge, preliminary hearing, indictment, information, or 
arraignment15 There is, however, no right to have counsel pre­
sent at a lineup conducted before such adversary proceedings 
have been initiated. These same rules apply to showups. How­
ever, there is no right to counsel at photo identification ses­
sions.14

The purpose o f having counsel present at the identification 
is to enable counsel to detect any suggestiveness or other ir­
regularities in the procedure. It should be recognized, how­
ever, that the presence-of-counsel requirement may actually 
help the police in certain instances. First, the department’s 
goal should be to avoid any possibility of an erroneous identi­
fication and a resultant miscarriage of justice. Therefore, the 
presence of counsel may he regarded as a positi ve step in pre­
venting any such occurrence. In addition, if counsel is present 
and acquiesces in the procedure being employed, this may 
preclude any subsequent defense contention that suggestive­
ness or other impropriety occurred. This will strengthen the 
prosecution’s case. Therefore, to the extent that defense coun­
sel is responsible and objective, cooperation with counsel in 
constructing and conducting a nonsuggestive and otherwise 
proper identification procedure may benefi t to all concerned.

Summary
Of all investigative procedures employed by police in crim­

inal cases, probably none is less reliable than the eyewitness 
identification. Erroneous identifications create more injustice 
and cause more suffering to innocent persons than perhaps 
any other aspect of police work. Proper precautions must be 
followed by officers if they are to use eyewitness identifica­
tions effectively and accurately.
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q u e s t i o n s

The following questions are based on information in this Training Key. Select the 
one best answer for each question.

1. Which of the following statements is false?
(a) Improper identification procedures may result in suppression o f  eyewitness 
testimony at trial.
(b) Some eyewitnesses are anxious to please or assist officers and may make iden­
tifications based on subtle suggestions or cues from officers during lineups or 
photo identification.
(c) Showups should be used even when independent probable cause exists to 
arrest the suspect in question.
(d) During showups, the witness should be talcen to the location o f  the suspect 
rather than bringing the suspect to the. witness.

2. Which of the following statements is false?
(a) Showup suspects may be required to put on clothing or speak words uttered by 
the petpetrator.
(b) Following a showup, the witness should he asked how confident he or she is in 
the identification.
(c) Lineups are inherently less suggestive to witnesses than showups.
(d) Lineups should be conducted by someone who does not know the identity o f 
the suspect.

3. Which of the following statements is true?
(a) A lineup should consist o f at least five or six people.
(b) Multiple witnesses to the same lineup should be kept separate from one 
another prior to and following the identification procedure.
(c) Whenever possible, lineups should be presented to one witness at a time.
(d) All o f  the above are true.

a n s w e r s

1. (c) When independent probable cause exists, the suspect should be taken into 
custody without conducting a showup.
2. (a) During showups, suspects may not be required to put on clothing worn by or 
speak words uttered by the perpetrator as these could promote a misidentification.
3. (d) AH of the statements are toe.

h a v e  y o u  r e a d . . .  ?

Training Key #596, Video and Audio Recoding of Interrogations and Confessions: 
An Update, International Association of Chiefs o f Police, Alexandria, Virginia 
22314

This document provides protocols for video and audio recording of custodial in­
terviews, interrogations, and confessions. Wherever possible, video and audio 
recordings should also be used for recording lineups.
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Successful Eyewitness Identification Reform: Ramsey County’s Blind Sequential Lineup Protocol
By Susan Gaertner, Ramsey County Attorney, Saint Paul, Minnesota; and John Harrington, Chief of Police, Saint 
Paul, Minnesota

A n article in the October 2008 issue of this magazine raises one of the most critical issues in the law 
enforcement community today—the problem of faulty eyewitness identification—and urges police chiefs to 
lead the discussion of reform.1 Highly publicized DNA exoneration cases, most of which involved mistaken 

eyewitness identifications, have focused public scrutiny on law enforcement procedures and challenged law 
enforcement practitioners both to reexamine long-standing practices and to implement change that will reduce 
the likelihood of such misidentifications in the future. No one in the law enforcement profession has any interest 
in convicting the innocent.

The Mecklenburg article makes eight general recommendations2 but is short on practical specifics. It also 
sidesteps the two essentials in lineup reform that are supported by more than a quarter century of scientific 
study—that lineups be “blind” (that is, conducted by someone who does not know who the suspect is) and 
sequential.3 The article argues that both points require more field study and that there are practical impediments 
to the implementation of these reforms in a law enforcement setting.

The present article, intended as a pragmatic contribution to the reform discussion, describes the successful 
implementation of a blind sequential lineup protocol in Ramsey County, Minnesota. Its purpose is not to debate 
the science but to address the practical application of this change in a law enforcement setting and to provide 
specifics for any other agency interested in doing the same.

Persuaded by its own review of the science (for reasons stated below), Ramsey County decided to move ahead 
in 2005 with a year-long pilot project to test whether implementation of blind sequential lineups was feasible and 
practical for law enforcement practitioners. The pilot was successful and, in April 2006, the new lineup protocol 
was adopted as countywide policy by all law enforcement agencies in the jurisdiction. The Illinois Field Study 
(described in the Mecklenburg article) notwithstanding, Ramsey County continues to be satisfied that the bulk of 
scientific evidence—and pragmatic considerations—support this change. After almost four years of experience 
with this protocol, the county has concluded that it is feasible, practical, and superior to past eyewitness 
identification procedures.

Lineup reform need not be delayed for years awaiting the outcome of additional field study when the basic 
reforms make sense objectively and when experience demonstrates that they can be successfully applied in the 
field.4 Implementing this change in protocol has not only proved workable for investigators in Ramsey County but 
has also improved the uniformity and the quality of eyewitness identification investigations. It has also yielded 
bonus practical benefits in court.

The county’s experience is adaptable to other law enforcement jurisdictions; hopefully, outlining it here will 
encourage other jurisdictions to replicate this effort—and perhaps provide some shortcuts for doing so.

Background: The Sutherlin Exoneration

Ramsey County is a jurisdiction of 493,215 residents.5 It has 10 separate law enforcement agencies, including 
the Saint Paul Police Department (the largest agency, currently with 599 sworn officers), the Ramsey County
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Sheriffs Department, seven smaller suburban departments, and a campus police department. The Ramsey 
County Attorney’s Office prosecutes all felony crimes committed in the jurisdiction.

As a result of national discussion of the DNA exoneration cases, the county attorney in March 2001 decided to 
initiate a systematic postconviction review of cases of all persons convicted in Ramsey County prior to 1995 
(when current DNA technology became widely available) to determine if DNA testing could shed new light on the 
validity of their convictions.® Of the 116 cases identified, three, ail from the 1980s, were found in which DNA 
evidence could be outcome-determinative. In only one was the evidence still available. Testing of that evidence 
resulted in the exoneration of David Sutherlin for a 1985 rape. The primary evidence against Sutherlin was 
mistaken eyewitness identification.

In the Sutherlin case, the investigator suspected Sutherlin was the rapist based on the victim’s physical 
description of her assailant, which matched Sutherlin’s, and the fact that Sutherlin lived close to the location of 
the crime. His photo was included in a simultaneous photo display, which was shown to the victim by the 
investigator. The victim said he looked exactly like her assailant. At trial, she could only say, however, that he 
resembled her attacker. Other evidence presented included that enzymes found on the victim’s clothing were 
consistent with those of Sutherlin as well as 22 percent of the population and that Sutherlin’s car had a noisy 
muffler similar to one heard leaving the scene. The defendant was convicted and sentenced to serve time 
consecutive to an unrelated double murder.7

The 2002 DNA testing of the evidence in the 1985 rape case that exonerated Sutherlin also positively identified 
the real assailant: it turned out he lived in the same neighborhood as Sutherlin and matched the physical 
description provided by the victim.8 Unlike Sutherlin, however, his photo was not on file with the Saint Paul Police 
Department at the time.®

The indisputable evidence of a miscarriage of justice in the Sutherlin case and the failure to retain evidence that 
would either have confirmed or refuted the validity of two other convictions prompted two reforms in Ramsey 
County: the development of a countywide evidence retention policy and a reexamination of eyewitness 
identification procedures.!®

Review of Practice and Science

The traditional photo identification procedure in Ramsey County, as it has been across the United States, was 
the simultaneous photo array. The typical photo array contained six photos. It was the usual practice for an 
investigator with knowledge of the case to show the photo lineup to witnesses.

In the wake of the DNA exonerations, the U.S. Department of Justice’s National Institute of Justice (NIJ), under 
then U.S. attorney general Janet Reno, formed a study group to examine eyewitness identification procedures.!! 
The panel reviewed what was then 20 years of scientific research on memory and interview techniques, including 
scientific evidence supporting blind sequential lineup administration. 1-  Its landmark 1999 report began the 
national law enforcement discussion of lineup reform and made numerous reform recommendations (many of 
which parallel those in the Mecklenburg article).!-8 Jhe panel acknowledged the scientific evidence at that time 
showing eyewitness identification to be more reliable when photos were shown sequentially and blind procedures 
were used.!4 However, operating on consensus, the report presented both sequential and simultaneous as 
acceptable alternative procedures and stopped short of including blind administration in its final 
recommendations, instead stating that it “may be impractical for some jurisdictions to implement.”!®

The first meta-analysis assessing all laboratory studies comparing the simultaneous and sequential lineup 
formats came in 2001.!® It showed that identification errors are significantly more likely (up to three times higher) 
in a simultaneous format; conversely, the sequential procedure produces fewer misidentifications. The sequential 
format also produces fewer correct identifications overall. However, the reduction in correct identifications using 
this method is offset by the much larger reduction of incorrect identifications.1”

The DNA exonerations, the NIJ report, scientific data, and subsequent open discussion of the science involved in 
eyewitness identification caused law enforcement jurisdictions throughout the United States to reassess 
eyewitness identification procedures and whether those procedures contributed to misidentification. New Jersey 
was the first state to implement statewide blind sequential lineup reform, followed more recently by North 
Carolina.18 Ramsey County’s review of the NIJ report and the underlying science convinced the jurisdiction that it 
should attempt to implement the reform, or at least test its feasibility in a law enforcement setting.
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R atio n a le  fo r C h an g e

On reflection, the startling scientific evidence that the traditional law enforcement method of offering photo 
displays might have inadvertently increased the likelihood of misidentification makes sense objectively for two 
reasons:

•  The risk of administrator influence on lineup results can be essentially eliminated by having someone 
other than the investigator, who knows the identity of the suspect, conduct the photo lineup, whether the 
lineup is simultaneous or sequential. (Ramsey County has the utmost confidence in the integrity and 
professionalism of its investigators but recognizes that even the most well-intentioned investigator who 
knows which person in the lineup is the suspect cannot eliminate all possibility of unintentionally cueing 
the witness or responding to the witness’s identification or nonidentification of that person.)

•  Simultaneous photo display tends to encourage relative judgment; that is, a witness comparing photos 
side by side can more easily pick the person who looks most like the perpetrator—regardless of whether 
that person is, in feet, the perpetrator.

The scientific evidence made clear that both components were necessary and that each accomplished a different 
objective. If a nonblind administrator is used, switching from simultaneous to sequential photo displays alone may 
even increase misidentification, since there is a danger of inadvertently highlighting an individual suspect photo. 
On the other hand, while recognizing the necessity of blind administration, the county understood the practical 
realities of conducting photo lineups under the time pressures and the personnel constraints in a criminal 
investigation and that, especially in a small department, the investigator with knowledge of the case (a nonblind 
administrator) might be the only one available. The county therefore set up a practical alternative that still 
maintained the blind component: If no independent administrator is available, the investigator must use a method 
that is the functional equivalent (FE)—that is, a method that assures that the investigator does not know and 
cannot see the order in which the photos are presented and that the witness knows this (and therefore will not be 
looking to the administrator for cues). This is sometimes called a “blinded” method.

Blind Sequential Lineup Pilot Project

In the spring of 2005, after reviewing the NIJ report and the scientific literature, the county attorney approached 
the Saint Paul chief of police and Ramsey County Sheriff Bob Fletcher about conducting a pilot project to test the 
feasibility of employing blind sequential lineups in the field.1® They agreed. The county attorney developed a new 
lineup form to facilitate uniformity of application of this protocol change and conducted training of the pilot 
investigators in April 2005.20 The training explained the rationale behind both the blind and the sequential 
components of the protocol.2-- Although using an independent administrator was the preferred method, the 
training also included the alternative FE (blinded) method. The pilot began May 1,2005, and lasted one year.

At the outset, some law enforcement personnel were skeptical. Would having an independent administrator 
conducting the lineups cause unacceptable delays? Would this procedure result in overtime or other 
administrative complications or costs? Would lineup results be adversely affected because the administrator was 
not the investigator who had developed a rapport with the witness? Would there be a decline in positive 
identifications?

After one year, the results were clear: investigators who used this method found it not only workable but no more 
difficult to apply than the traditional method. There were no associated administrative difficulties or additional 
overtime costs. However, there was an unexpected benefit: most investigators involved in the pilot came to prefer 
the new method and felt more confident in the eyewitness identifications that resulted. Notwithstanding laboratory 
study results,22 no one felt that appreciably fewer identifications had been made. The fear that independent 
administrators’ lack of rapport with witnesses would adversely affect identifications turned out to be a nonissue.
To Ramsey County’s surprise, most investigators ended up preferring to use and managed to find an 
independent administrator; as a result, there was less need, in practice, to use the FE (blinded) option than was 
anticipated.

Taking the time to have a pilot project and being open to the suggestions of the investigators involved were 
crucial to winning support for the change. The blind sequential lineup procedure was adopted by all Ramsey 
County law enforcement agencies in April 2006. Countywide training of all investigators was conducted that 
month, and the protocol has been used since that time.

Ramsey County Blind Sequential Photo Identification Protocol
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A one-page (two-sided) Sequential Photo Display Form was developed specifically for use by all Ramsey County 
law enforcement officers.22 it contains all instructions needed in the field to ensure that the basic elements of the 
new protocol are uniformly applied. On one side are all the instructions for the administrator (whether 
independent or an FE), a section to be filled out by the administrator during the photo display, and a section to be 
filled out by the administrator after the photo display. On the other side are the instructions to be read to the 
witness before the photo display (including alternative language, depending on whether an independent or an FE 
administrator is used) and a section to be completed by the witness after the photo display. The form is designed 
to be selfexplanatory, enabling an officer from the street with no knowledge of the case to be called in, if 
necessary, to be the independent administrator.

In formulating the photo display (typically, six photos), administrators are instructed to use descriptors given by 
the witness to find fillers. They are instructed to select at least five fillers and, before finalizing the array, to look at 
them together to make sure the suspect does not stand out.

An independent administrator is to be used whenever possible. Agencies deal with the rapport issue directly. If 
an investigator has already interviewed and cultivated a relationship with a witness, the investigator explains that 
department procedures require another officer to show the photos but that the investigator will be available to talk 
to the witness as soon as the procedure is done. Whenever an independent administrator conducts the 
procedure, the investigator with knowledge of the suspect’s identity must remain out of sight of the witness while 
the lineup is being conducted.

When no independent administrator is available, the FE method may be used, ensuring first that the investigator 
in the case with knowledge of the identity of the suspect does not know and cannot see where the suspect is in 
the order of photos displayed and, second, that the witness knows this. Using the alternate FE language on the 
Sequential Photo Display Form instructions to the witness, the investigator tells the witness, “I do not know the 
order of the photos,” and instructs the witness not to let the investigator see which photo is being viewed.

Lineup Methods

There are several methods by which the photos may be displayed sequentially. Ail have in common the fact that 
the witness sees only one photo at a time and must continue to view all the photos even if a person is identified 
before all are shown.24

The high-tech version of this method would be to use a laptop computer to display and maintain a record of the 
photos shown. However, no adequate software program was available to Ramsey County in 2005 that 
adequately addressed technical issues.25

The low-tech version can be as simple as numbering the photos and placing each in a separate folder (or, for the 
FE alternative, having someone else do so for the investigator). The witness can then be instructed to look at the 
folders one at a time (for the FE alternative, this must be done in such a manner that the investigator cannot see 
the photos). The remaining folders should be kept out of sight so that the witness does not know how many there 
will be.

The “box with six doors” method, developed and used in the state of New Jersey since 2001, has been used 
widely by Ramsey County investigators and is the preferred method for many departments in this jurisdiction.
The standard six-person simultaneous photo display sheet is simply inserted in a box built specifically for this 
purpose. Only one door at a time is opened by the witness. The box is equally adaptable to the FE method since 
someone else can prepare the six-person lineup sheet and insert it into the box.

Regardless of the method used, a record must be kept of the photos used and the order shown.

Whether an independent administrator or an FE is used, the sequential photo display procedure is the same and 
includes the following:

•  Reading the administrator instructions on the form and completing the case and witness identification 
information at the top of the form

•  Selecting the applicable independent administrator or FE language on the form; reading and checking off 
the six instructions25 to the witness and having the witness initial in the spot indicated that she 
understands the instructions (an alternate simplified instruction form has been developed for use with 
children, mentally impaired adults, and persons with limited knowledge of English)22

•  Displaying the photos to the witness one at a time, with only one photo visible at a time, being careful not
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to give the witness any feedback during or after the photo display
• Recording any comments the witness makes while examining the photos and any other relevant 

observations (such as the witness’s physical reactions)
•  If the witness makes an identification, asking the witness how certain he is of the identification and 

recording the answer on the form
•  Not showing the lineup more than once unless the witness requests it; if requested, the entire lineup must 

be shown, even if the witness requests only one or a few
•  Recording the number of times the lineup was shown and what the witness said each time
•  At the conclusion of the photo display, having the witness complete the witness section of the form and, if 

an identification is made, having the witness sign the selected photo
•  Not giving the witness feedback on the accuracy of any selection, as this can artificially inflate witness 

confidence in the selection and skew further investigation

The witness section of the form is the record, in the witness’s own handwriting, of whether any identification was 
made and, if so, how certain the witness is of the identification. This portion of the form is to be signed and dated 
by the witness.

It is critical for administrators to record the number of times a witness is shown the sequence because the 
scientific evidence strongly supports the conclusion that there is a sharp drop-off in the accuracy of any 
identification made after two showings.28

The completed Sequential Photo Display Form covers all these points and is sufficient to document the 
procedure; however, some departments require that a general supplementary report be written as well.

Follow-up Interview by Investigator

After an independent administrator has conducted a lineup, the investigator assigned to the case may follow up 
with a supplemental interview, as needed. This is the time to develop as many additional facts as possible about 
the details of any identification made, including exploring what it was about the photo (or photos) selected that 
made the witness pick it, any follow-up on the witness’s level of certainty or confidence in the selection, and, in 
the case of multiple perpetrators, what each individual did.

It is critical that investigators not provide any information that could artificially inflate the level of confidence 
witnesses express in their selections (for example, witnesses must not be told that they did a good job or picked 
the same person other witnesses picked). If witnesses ask whether they picked the right person, that question 
should not be answered until investigators have already asked all follow-up questions, if at all. If an investigation 
is ongoing—and especially if other potential eyewitnesses are yet to be questioned—witnesses may simply be 
told that the investigation needs to be concluded before that question can be answered. If the person a witness 
picked is ultimately charged with a crime, the witness will eventually find this out. However, being careful not to 
reinforce the witness’s selection, and documenting this, should eliminate any defense claim that the investigator 
artificially inflated the witness’s level of confidence in his or her selection. If witnesses are concerned for their 
safety and want to know if the suspect is in custody, that question, of course, may be answered.

Other Implementations of Blind Sequential Lineup Protocols

Ramsey County is not alone in the adoption of this new eyewitness identification protocol. The neighboring 
jurisdiction, Hennepin County (which contains the city of Minneapolis and suburbs), after a similar pilot in 2004, 
successfully implemented blind sequential lineups countywide in 2005. Like Ramsey County, officers in Hennepin 
County may use an alternate “blinded” procedure if an independent administrator is unavailable." In addition to 
the statewide adoption of this procedure in New Jersey and North Carolina, the Wisconsin Attorney General’s 
Office has formally recommended that this change be adopted statewide," and more than 200 Wisconsin law 
enforcement agencies, including those in Milwaukee and Madison, have done so to date. Others using this 
procedure include Denver, Colorado; Suffolk County, Massachusetts (including the Boston Police Department 
and suburbs); the Northampton, Massachusetts, Police Department; the Westfield, Massachusetts, Police 
Department; the Chaska, Minnesota, Police Department; the Virginia Beach, Virginia, Police Department; and 
Santa Clara County, California.^1- In January 2009, the Dallas, Texas, Police Department announced it was 
withdrawing from the NIJ-sponsored field study mentioned in the Mecklenburg article and was adopting the blind 
sequential protocol." Seven other Texas jurisdictions had already adopted it. These examples indicate that the 
protocol can be adapted for large and small agencies in a variety of settings, urban, suburban, small-town, and 
rural.-3
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Assessment of the Ramsey County Experience

After almost four years of experience with the blind sequential eyewitness identification protocol, Ramsey County 
investigators and prosecutors report no problems with the change. Notwithstanding laboratory findings that this 
method may produce a slight drop in correct identifications (as the price for significantly fewer faulty 
identifications), investigators do not feel that they have lost identifications, and they have increased confidence in 
the identifications that are made. Use of the form has contributed to uniformity in application of the protocol. 
Overall, the additional attention paid to this issue has also heightened the county’s awareness that no case 
should be based on eyewitness identification alone and that further investigation is always needed.

Keeping track of the number of times the photos are displayed before an identification is made provides an 
additional tool for evaluating the reliability of the identification, since it provides a mechanism for assessing 
whether the witness is "comparison shopping.” This alone is an improvement over the simultaneous display 
procedure, in which comparing photos to find the person most like the perpetrator (regardless of whether it is, in 
fact, the perpetrator) was always an inherent, but usually unmeasurable, risk.

The change in protocol has not resulted in overtime, delay, or other administrative difficulties. The unexpected 
bonus of adopting this reform is that, in the courtroom, a major avenue of defense attack on both the admissibility 
and the reliability of eyewitness identification procedures has been eliminated. Most importantly, however, 
Ramsey County feels it has taken a significant step in reducing the likelihood of false eyewitness identification.

Conclusion

Ramsey County’s change in protocol is not the only model for blind sequential identification reform, nor is it 
perfect. The county is prepared to make adjustments in the future as scientific knowledge in this area evolves. 
However, it is confident that this change represents an improvement over prior practice. The Ramsey County 
experience unequivocally demonstrates that this model can work in a law enforcement setting.

The authors wish to acknowledge the assistance of retired assistant Ramsey County attorney Jeanne 
Schleh in the writing of this article. Ms. Schleh also designed and implemented the blind sequential 
training method described herein. *

Notes:

^See Sheri Mecklenburg et al., “Eyewitness Identification: What Chiefs Need to Know
Now,” The Police Chief 75, no. 10 (October 2008): 68-81 (hereafter referred to as the Mecklenburg article).2
-Ibid., 74-76. These recommendations include standards and training on appropriate interviewing, selecting fillers, instructions to 
witnesses, memorializing witness verbal and nonverbal reactions in report writing, and raising officer awareness of the potential for 
influencing the outcome.
^This procedure is sometimes also referred to as “double blind” to include the fact that the witness likewise does not know the location 
of the suspect in the sequence (or even if the suspect is included at all). Since this should be a given in any lineup, this article will 
simply use the term blind to cover both.
-Action on this front should not be postponed pending the current NIJ-sponsored field study to which the Mecklenburg article alludes 
because that study appears to contain the same design flaw that existed in the Illinois study: it is designed to test whether witnesses 
correctly identify the person the police suspect. However, the crux of the matter in the DNA exoneration cases was that the police did 
not identify the correct suspect. Unlike laboratory studies, in which scientists can control ground truth (that is, who the real perpetrator 
is), a field study based on real crime cannot control for a known perpetrator.5
-U .S. Bureau of the Census, Population Estimates Program, “Minnesota— County," 2006 Population Estimates, 
http://factfinder.census.gov/servlet/GCTTable7-ds name=PEP 2006 EST&-
mt name=PEP 2006 EST GCTT1R ST2S&-aeo id=04000US27&-format=ST-2&-tree id=806&-context=gct 
(accessed February 27,2009).p
eOnly cases of persons convicted before 1995 who were still imprisoned were reviewed.
-While the rape investigation was under way, Sutherlin was arrested on a double murder and was convicted and sentenced for those 
offenses first, with a consecutive sentence imposed for his ultimate rape conviction. He is still serving time on the murders, but his 
2002 exoneration of the rape means he will never serve any prison time for the sex offense. He will also be eligible for earlier release 
on the murders and, upon release, will not be subject to sex offender registration requirements that would otherwise apply.
-He could not be prosecuted due to expiration of the statute of limitations in effect at the time of the crime.
q
- Within a year of the 1985 rape, he did develop an arrest record. By 2002, when the DNA match was made, he had a lengthy record of 
convictions, although none was sex-related.
---This policy, first implemented countywide in 2004, is available on the county attorney’s Web site at 
http://www.cx3.ramsey.mn.us/attornev/SPDNA.asp.
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11The interdisciplinary panel of 34 persons included representatives of the criminal justice community (law enforcement agencies, 
prosecutors, and the defense bar) and social science researchers.
12—A good summary of scientific recommendations from that time is found in Gary L. Wells et al., “Eyewitness Identification Procedures: 
Recommendations for Lineups and Photo Spreads," Law and Human Behavior 22, no. 6 (December 1998): 603-647.
13See U .S. Department of Justice, Office of Justice Programs, National Institute of Justice, Eyewitness Evidence: A Guide for Law 
Enforcement, N C J 178240, October 1999, http://ww w.ncjrs.Org/pdffiles1/nij/178240.pdf (accessed February 26,2009).
--Ibid., 9.
--Ibid.
18—A meta-analysis is a review of existing studies providing a cumulative quantitative summary of outcomes across the studies.
--Nancy Steblay et al., "Eyewitness Accuracy Rates in Sequential and Simultaneous Lineup Presentation: A Meta-analytic 
Comparison,” Law and Human Behavior 25, no. 5 (October 2001): 459-473. Specifically, it shows an aggregate error rate of 27 
percent (incorrect identification of a specific filler photo, the designated innocent suspect) for the simultaneous method compared to a 9 
percent error rate using the sequential method. An updated meta-analysis, currently under review, again shows significantly greater 
risk of mistaken identification for simultaneous lineups and somewhat small correct identification rates for sequential lineups. Steblay 
presented the preliminary data for this more recent meta-analysis at the John Ja y  College of Criminal Justice as “2001+6: An Updated 
Meta-analysis of Eyewitness Lineup Performance under Sequential versus Simultaneous Formats,” (paper presented at conference 
titled “Off the Witness Stand: Using Psychology in the Practice of Justice,” New York City, March 1-3,2007).
18' See New Jersey’s Attorney General Guidelines for Preparing and Conducting Photo and Live Lineup Identification Procedures, April 
2001, http://www.njdcj.orq/aaauide/photoid.pdf (accessed February 26,2009): the North Carolina Actual Innocence 
Commission Recommendations for Eyewitness Identification, October 2003, http://www.ncids.oro/New%20Leqal% 
20Resources/Evewitness%20!D.pdf (accessed February 26,2009); and that state’s subsequent enactment in 2006 of sections 
15A-284.50 to 15A-284.53 of the North Carolina General Statute, adopting its recommendations.
— The terms lineup and photo display are used interchangeably here. Ramsey County rarely conducts in-person lineups.
20-Participating in the training were the Saint Paul Police Department’s homicide and sex crime investigators and the Ramsey County 
Sheriffs Department’s general investigators, as well as investigators from three smaller suburban departments.
21- -Ramsey County’s scientific consultant for the training and development of its Sequential Photo Display Form is Nancy Steblay, 
professor of psychology at Augsburg College in Minneapolis. She also provided oversight and review of scientific references in this 
article. Dr. Steblay may be contacted at steblay@augsburq.edu.
22 See note 17.
"The form may be downloaded at http://www.co.ramsey.mn.us/attprney/SPDNA.asp.
"Continuing the photo display when the witness identifies a photo before all photos are shown avoids later legal criticism that the 
lineup was improperly truncated. In the circumstance that a witness makes an early “filler” pick without having seen the suspect’s 
photo, it also allows an answer to the question of what would have happened had foe witness seen the suspect’s photo (in some 
cases, a witness might revoke foe filler pick). Conversely, the witness may pick the suspect but then discredit this pick when a later 
photo is shown. Regardless of what happens when the foil display is completed, documenting all of these reactions is important and 
useful information about the witness’s memory, foe quality of lineup fillers, and the strength of foe witness's identification—and 
ultimately whether the police have the right suspect 
25— An elegant software program has recently been developed by SunGard O SSI for this purpose. It randomly sorts photos, maintains a 
record of which version witnesses saw, guides witnesses through a series of questions on each phctc by blind administration, 
preserves an audio recording of all answers (which can be downloaded to a discloseable CD), and generates a written report of 
results. (See Jerry Farris, “Remote Lineup Application,” The Police Chief 75, no. 8 (August 2008): 96-98, for a description of its use for 
blind sequential lineups by the Winston-Salem, North Carolina, Police Department.) A variation of this program is currently used by foe 
Tucson, Arizona, Police Department in a field study comparing simultaneous and sequential lineups. It uses blind administration in 
either format (which foe computer randomly assigns). The study, for which Dr. Steblay is the scientific consultant, will run 
approximately through October 2009.
28— These instructions advise witnesses (1) that the person who committed the crime may or may not be included in the photos shown; 
(2) that the administrator does not know whether the person being investigated is included (or, for an FE, that the administrator does 
not know the order of the photos); (3) that even if the witness identifies someone during the procedure, all photos will continue to be 
shown; (4) that a photo may be an old one and that some things, like hair styles, can be changed, and skin colors may look slightly 
different in photos; (5) that witnesses should not feel compelled to make an identification, since it is just as important to clear innocent 
persons as it is to identify the guilty and that the investigation will continue whether or not an identification is made; and (6) that 
witnesses will see only one photo at a time, that the photos are not in any particular order, and that they may take as much time as 
needed to look at each one. Witnesses are also cautioned to avoid discussing this procedure or foe results with any other potential 
witnesses in the case.
27This form may also be downloaded at http://www.co.ramsev.mn.us/attornev/SPDNA.asp.
28— This effect has been found in both field and laboratory studies. For field tests, see Amy Klobuchar et al., “ Improving Eyewitness 
Identifications: Hennepin County’s Blind Sequential Lineup Pilot Project,” Cardozo Public Law, Policy, and Ethics Journal A, no. 2 (April 
2006): 381-414; for laboratory tests, see Nancy Steblay, Double-Blind Sequential Police Lineup Procedures: Toward an Integrated 
Laboratory and Field Practice Perspective, final report to the National Institute of Justice, grant no. 2004-IJ-CX-0044, 
http://web.auasbura.edu/~steblav/March2007 Final N IJ report.pdf (accessed February 26,2009).
29— The inference in the Mecklenburg article that foe blind component is optional in Hennepin County is incorrect, as is foe statement 
that the Hennepin County sequential protocol called for witnesses to make a choice afler seeing all the photos. The county’s protocol 
requires an alternative blinded procedure if an independent administrator is not available. For the complete report on the field study, 
see Klobuchar et al., “Improving Eyewitness Identifications."
"T h e s e  very comprehensive guidelines may be viewed athttp;//Ywyw.thejusticeproje(tt.org/repqrts/model-policy-3nd- 
procedure/.
31- ■' Northampton Police Captain Ken Patenaude was one of the law enforcement members on the original N IJ panel and an early 
proponent of this change. He remains active in police training on this issue. His protocol materials may be viewed at 
http://www.innocenceproiect.orq/docs/Northampton eyewitness, pdf (accessed February 26,2009).
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--Jennifer Emily, “Dallas Police Drop Study. Plan Photo-Lineup Changes,” Dallas Morning News, January 16, 2009, 
http://www.dallasnews.com/sharedcontent/dws/news/localnews/stories/011609dnmetsequentialblind.4311ff6.html 
(accessed February 27,2009).
--This list does not purport to be comprehensive.
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Syllabus

NOTE: W here i t  is feasible, a  syllabus (headnote) will be released, a s  is 
being done in  connection w ith  th is  case, a t  th e  tim e the  opinion is issued.
The sy llabus constitu tes no p a rt of the  opinion of the C ourt b u t has been 
p repared  by the  Reporter of Decisions for th e  convenience of th e  reader.
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES

Syllabus

PERRY v. N EW  HAM PSH IR E 

CERTIORARI TO THE SUPREME COURT OF NEW HAMPSHIRE 

No. 10-8974. Argued November 2, 2011—Decided January 11, 2012

Around 3 a.m. on August 15, 2008, the Nashua, New Hampshire Police 
Department received a call reporting that an African-American male 
was trying to break into cars parked in the lot of the caller’s apart­
ment building. When an officer responding to the call asked eyewit­
ness Nubia Blandon to describe the man, Blandon pointed to her 
kitchen window and said the man she saw breaking into the car was 
standing in the parking lot, next to a police officer. Petitioner Barion 
Perry’s arrest followed this identification.

Before trial, Perry moved to suppress Blandon’s identification on 
the ground that admitting it at trial would violate due process. The 
New Hampshire trial court denied the motion. To determine whether 
due process prohibits the introduction of an out-of-court identification 
at trial, the Superior Court said, this Court’s decisions instruct a two- 
step inquiry: The trial court must first decide whether the police used 
an unnecessarily suggestive identification procedure; if they did, the 
court must next consider whether that procedure so tainted the re­
sulting identification as to render it unreliable and thus inadmissi­
ble. Perry’s challenge, the court found, failed at step one, for Blan­
don’s identification did not result from an unnecessarily suggestive 
procedure employed by the police. A jury subsequently convicted 
Perry of theft by unauthorized taking.

On appeal, Perry argued that the trial court erred in requiring an 
initial showing that police arranged a suggestive identification pro­
cedure. Suggestive circumstances alone, Perry contended, suffice to 
require court evaluation of the reliability of an eyewitness identifica­
tion before allowing it to be presented to the jury. The New Hamp­
shire Supreme Court rejected Perry’s argument and affirmed his 
conviction.
Held: The Due Process Clause does not require a preliminary judicial
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Syllabus

inq u iry  in to  th e  re liab ility  of a n  eyew itness iden tifica tion  w h en  th e  
iden tifica tion  w as no t p rocu red  u n d e r  unnecessarily  suggestive c ir­
cu m stan ces a rra n g e d  by law  enforcem ent. Pp. 6 -19 .

(a) The C onstitu tion  p ro tec ts  a defen d an t a g a in s t a  conviction 
b ased  on evidence of questionab le  re liab ility , n o t by p ro h ib itin g  in ­
tro duc tion  of th e  evidence, b u t by affording th e  de fen d an t m ean s  to  
p e rsu ad e  th e  ju ry  th a t  the  evidence should  be d iscoun ted  as  u n w o r­
th y  of cred it. Only w hen  evidence “is so ex trem ely  u n fa ir  th a t  its  
adm ission  v io la tes fu n d am en ta l conceptions of ju s tice ,” D ow ling  v. 
U nited S tates, 493 U. S. 342, 352 (in te rn a l quo ta tion  m ark s  om itted), 
does the  D ue Process C lause prec lude  its  adm ission.

C on tend ing  th a t  th e  D ue P rocess C lause is im p lica ted  here , P e rry  
re lies  on a  se ries  of decisions involving po lice-arranged  iden tifica tion  
p rocedures. See S tovall v. Denno, 388 U. S. 293; Sim m ons  v. United  
States, 390 U. S. 377; Foster v. California, 394 U . S. 440; N eil v. D ig­
gers, 409 U. S. 188; an d  M anson  v. B rathw aite, 432 U. S. 98. T hese 
cases d e ta il th e  approach  ap p ro p ria te ly  u sed  to  d eterm ine  w h e th e r 
due process req u ire s  sup p ressio n  of an  eyew itness iden tifica tion  
ta in te d  by police a rran g em en t. F irs t, due process concerns a rise  only 
w hen  law  enforcem ent officers use  an  iden tifica tion  procedure  th a t  is 
bo th  suggestive a n d  unnecessary . Id., a t  107, 109; Biggers, 409 U . S., 
a t  198. E ven  w hen  th e  police use such  a  procedure, how ever, su p ­
p ression  of th e  re su ltin g  iden tifica tion  is no t th e  inev itab le  conse­
quence. B rathw aite, 432 U . S., a t  112-113; Biggers, 409 U . S., a t  
198—199. In s tead , due process req u ire s  cou rts  to  assess, on a  case-by- 
case basis, w h e th e r im proper police conduct c rea ted  a  “su b s ta n tia l 
likelihood of m isiden tifica tion .” Id., a t  201. “[R e lia b ility  [of th e  eye­
w itness  identification] is  th e  linchp in” of th a t  eva lua tion . 
B rathw aite, 432 U. S., a t  114. W here th e  “ind ica to rs o f [a w itn e ss’] 
ab ility  to  m ake an  accu ra te  iden tifica tion” are  “ou tw eighed  by th e  
co rru p tin g  effect” of law  enfo rcem ent suggestion , th e  iden tifica tion  
shou ld  be suppressed . Id., a t  114, 116. O therw ise, th e  iden tification , 
assu m in g  no o th e r b a rr ie r  to  its  adm ission , should  be su b m itted  to  
th e  ju ry . Pp. 6 -10 .

(b) P e rry  a rg u es  th a t  i t  w as m ere h ap p en stan ce  th a t  a ll o f th e  c a s ­
es in  the  Stovall line involved im proper police action. The ra tio n a le  
un d erly in g  th is  C ourt’s decisions, P erry  asse rts , calls for a ru le  r e ­
qu iring  tr ia l  judges to p resc reen  eyew itness evidence for re liab ility  
any  tim e a n  iden tifica tion  is  m ade u n d e r suggestive circum stances. 
T h is C ourt d isagrees.

I f  “re liab ility  is  th e  linchp in” of adm issib ility  u n d e r th e  D ue P ro ­
cess C lause, B rathw aite, 432 U. S., a t  114, P erry  contends, i t  should  
n o t m a tte r  w h e th e r law  enfo rcem en t w as responsib le  for c rea tin g  th e  
suggestive c ircum stances th a t  m a rre d  th e  iden tification . T h is  argu-
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m en t rem oves B rath w aite’s s ta te m e n t from  its  m ooring, a ttr ib u tin g  
to i t  a  m ean in g  th a t  a  fa ir  re ad in g  of th e  opinion does no t bear. The 
due process check for re liab ility , B rathw aite  m ade p lain , com es in to  
p lay  only a f te r  th e  defendan t e s tab lish e s  im proper police conduct.

P e rry ’s con ten tion  also ignores a key p rem ise  of B rathw aite: A  p r i­
m ary  a im  of excluding iden tifica tion  evidence ob ta in ed  u n d e r  u n n ec ­
e ssa rily  suggestive c ircum stances is  to d e te r law  enfo rcem en t use  of 
im proper p rocedures in  th e  f i rs t  place. T h is de te rren ce  ra tio n a le  is 
in apposite  in  cases, like P e rry ’s, w here th e re  is no im proper police 
conduct. P e rry  also p laces s ign ifican t w eigh t on  U nited S ta tes  v. 
Wade, 388 U. S. 218, describ ing  it  a s  a  decision n o t ancho red  to  im ­
p ro p er police conduct. B u t th e  r isk  of police rigg ing  w as th e  very  
d an g e r th a t  p rom p ted  th e  C ourt in  Wade to  ex ten d  a d e fen d an t’s 
r ig h t to  counsel to  cover postin d ic tm en t lin eu p s  a n d  show ups.

P e rry ’s position  w ould also open th e  door to jud ic ia l preview , u n d e r 
th e  b a n n e r  o f due process, of m ost, if  n o t all, eyew itness id en tif ica ­
tions. T here  is  no reaso n  w hy an  iden tifica tion  m ade  by a n  eyew it­
n e ss  w ith  poor v ision  or one w ho h a rb o rs  a  g rudge a g a in s t th e  de­
fendan t, for exam ple, should  be reg a rd ed  a s  in h e ren tly  m ore re liab le  
th a n  B landon’s iden tifica tion  here . E ven  if  th is  C ou rt could, as P erry  
con tends, d is tin g u ish  “suggestive c ircum stances” from  o th e r factors 
b e a rin g  on th e  re liab ility  of eyew itness evidence, P e rry ’s lim ita tio n  
w ould  still involve tr ia l courts, rou tine ly , in  p re lim in a ry  ex am in a ­
tions, for m ost eyew itness iden tifica tions involve som e e lem en t of 
suggestion . Pp. 10-14.

(c) In  u rg in g  a  b roadly  applicable ru le , P e rry  m a in ta in s  th a t  eye­
w itn ess  iden tifica tions a re  un iquely  un re liab le . The fallib ility  of 
eyew itness evidence does not, w ith o u t th e  ta in t  of im proper s ta te  
conduct, w a r ra n t a due process ru le  req u irin g  a  tr ia l  co u rt to screen  
th e  evidence for re liab ility  before allow ing th e  ju ry  to a ssess  its  c re­
d itw o rth in ess . T he C ourt’s unw illingness to  adop t such  a ru le  res ts , 
in  la rg e  p a r t , on its  recognition  th a t  th e  ju ry , n o t th e  judge, tr a d i­
tiona lly  d e te rm in es th e  re liab ility  o f evidence. I t  also ta k e s  account 
o f o th e r  sa feg u a rd s b u ilt in to  th e  ad v ersa ry  system  th a t  cau tio n  ju ­
rie s  a g a in s t p lacing  u ndue  w eigh t on eyew itness te s tim ony  of q u es­
tionab le  re liab ility . T hese  pro tec tions include th e  d e fen d an t’s S ix th  
A m en d m en t r ig h ts  to counsel a n d  to  confront an d  cross-exam ine th e  
eyew itness, eyew itness-specific in s tru c tio n s  w arn in g  ju r ie s  to  tak e  
care  in  ap p ra is in g  iden tifica tion  evidence, an d  s ta te  a n d  federa l ru le s  
o f evidence p e rm ittin g  t r ia l  judges to  exclude re lev an t evidence if  its  
p roba tive  va lue  is  su b s tan tia lly  outw eighed  by its  p re ju d ic ia l im pac t 
o r p o ten tia l for m islead ing  th e  ju ry . M any o f th ese  sa feg u ard s w ere 
av a iled  of by P e rry ’s defense. G iven th e  sa feguards genera lly  ap p li­
cable in  c rim in a l tr ia ls , th e  in troduc tion  of B landon’s eyew itness tes-

Cite as: 565 U. S .  (2012) 3
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tim ony, w ith o u t a  p re lim in a ry  jud ic ia l assessm en t of its  re liab ility , 
d id  n o t ren d e r  P e rry ’s t r ia l  fu n d am en ta lly  u n fa ir. Pp. 14-18. 

A ffirm ed.

GlNSBURG, J .,  delivered  th e  opin ion of th e  C ourt, in  w hich  ROBERTS, 
C. J ., a n d  S calia, K en ned y , Thom as, Breyer, Alito , a n d  Kagan, J J .,  
jo ined. Thom as, J ., filed a concurring  opinion. Sotomayor, J ., filed  a 
d issen tin g  opinion.
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NOTICE: This opinion is subject to formal revision before publication in the 
preliminary print of the United States Reports. Readers are requested to 
notify the Reporter of Decisions, Supreme Court of the United States, Wash­
ington, D. C. 20543, of any typographical or other formal errors, in order 
that corrections may be made before the preliminary print goes to press.
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JU S T IC E  G lN S B U R G  delivered the opinion of the Court.
In our system of justice, fair trial for persons charged 

with criminal offenses is secured by the Sixth Amend­
ment, which guarantees to defendants the right to counsel, 
compulsory process to obtain defense witnesses, and the 
opportunity to cross-examine witnesses for the prosecu­
tion. Those safeguards apart, admission of evidence in 
state trials is ordinarily governed by state law, and the 
reliability of relevant testimony typically fails within the 
province of the jury to determine. This Court has recog­
nized, in addition, a due process check on the admission of 
eyewitness identification, applicable when the police have 
arranged suggestive circumstances leading the witness to 
identify a particular person as the perpetrator of a crime.

An identification infected by improper police influence, 
our case law holds, is not automatically excluded. Instead, 
the trial judge must screen the evidence for reliability 
pretrial. If there is “a very substantial likelihood of irrep­
arable misidentification,” Simmons v. United States, 390 
U. S. 377, 384 (1968), the judge must disallow presenta­
tion of the evidence at trial. But if the indicia of reliability 
are strong enough to outweigh the corrupting effect of the
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police-arranged suggestive circumstances, the identifica­
tion evidence ordinarily will be admitted, and the jury will 
ultimately determine its worth.

We have not extended pretrial screening for reliability 
to cases in which the suggestive circumstances were not 
arranged by law enforcement officers. Petitioner requests 
that we do so because of the grave risk that mistaken 
identification will yield a miscarriage of justice.1 Our 
decisions, however, turn on the presence of state action 
and aim to deter police from rigging identification proce­
dures, for example, at a lineup, showup, or photograph 
array. When no improper law enforcement activity is 
involved, we hold, it suffices to test reliability through the 
rights and opportunities generally designed for that pur­
pose, notably, the presence of counsel at postindictment 
lineups, vigorous cross-examination, protective rules of evi­
dence, and jury instructions on both the fallibility of 
eyewitness identification and the requirement that guilt 
he proved beyond a reasonable doubt.

I
A

Around 3 a.m. on August 15, 2008, Joffre Ullon called 
the Nashua, New Hampshire, Police Department and

1T he d issen t, too, ap p ea rs  to u rg e  th a t  a ll suggestive c ircum stances 
ra ise  due  p rocess concerns w a rra n tin g  a p re tr ia l  ru lin g . See post, a t  6, 
9, 14—17. N e ith e r P e rry  n o r th e  d issen t, how ever, p o in ts  to  a single 
case in  w hich  we have req u ired  p re tr ia l screen ing  ab sen t a police- 
a rra n g e d  iden tifica tion  procedure. U n d ers tan d ab ly  so, for th e re  a re  no 
such  cases . In s tead , th e  d issen t surveys ou r decisions, heed less o f the  
police a rra n g e m e n t th a t  u n d erlie s  every  one of them , a n d  in v en tin g  a 
“lo n g stan d in g  ru le ,” post, a t  6, th a t  nev er existed . N or a re  we, a s  the  
d issen t suggests, im posing a mens rea req u irem en t, post, a t  1, 7, or 
o therw ise  a lte rin g  our p receden t in  any  w ay. As o u r case law  m akes 
clear, w h a t tr ig g e rs  due process concerns is police use  o f an  u n n eces­
sa r ily  suggestive  iden tifica tion  procedure, w h e th e r o r no t th ey  in ten d ed  
th e  a rra n g e d  procedure  to  be suggestive.
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reported that an African-American male was trying to 
break into cars parked in the lot of Ullon’s apartment 
building. Officer Nicole Clay responded to the call. Upon 
arriving at the parking lot, Clay heard what “sounded like 
a metal bat hitting the ground.” App. 37a-38a. She then 
saw petitioner Barion Perry standing between two cars. 
Perry walked toward Clay, holding two car-stereo amplifi­
ers in his hands. A metal bat lay on the ground behind 
him. Clay asked Perry where the amplifiers came from. 
“[I] found them on the ground,” Perry responded. Id., 
at 39a.

Meanwhile, Ullon’s wife, Nubia Blandon, woke her 
neighbor, Alex Clavijo, and told him she had just seen 
someone break into his car. Clavijo immediately went 
downstairs to the parking lot to inspect the car. He first 
observed that one of the rear windows had been shattered. 
On further inspection, he discovered that the speakers 
and amplifiers from his car stereo were missing, as were 
his bat and wrench. Clavijo then approached Clay and 
told her about Blandon’s alert and his own subsequent 
observations.

By this time, another officer had arrived at the scene. 
Clay asked Perry to stay in the parking lot with that 
officer, while she and Clavijo went to talk to Blandon. 
Clay and Clavijo then entered the apartment building 
and took the stairs to the fourth floor, where Blandon’s and 
Clavijo’s apartments were located. They met Blandon in 
the hallway just outside the open door to her apartment.

Asked to describe what she had seen, Blandon stated 
that, around 2:30 a.m., she saw from her kitchen window a 
tall, African-American man roaming the parking lot and 
looking into cars. Eventually, the man circled Clavijo’s 
car, opened the trunk, and removed a large box.2

Cite as: 565 U. S .  (2012) 3

2 T he box, w hich  Clay found  on th e  g round  n e a r  w here she  f i rs t e n ­
co u n te red  P erry , con ta ined  car-stereo  speakers . App. 177a-178a.
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Clay asked Blandon for a more specific description of the 
man. Blandon pointed to her kitchen window and said the 
person she saw breaking into Clavijo’s car was standing in 
the parking lot, next to the police officer. Perry’s arrest 
followed this identification.

About a month later, the police showed Blandon a pho­
tographic array that included a picture of Perry and asked 
her to point out the man who had broken into Clavijo’s car. 
Blandon was unable to identify Perry.

B
Perry was charged in New Hampshire state court with 

one count of theft by unauthorized taking and one count of 
criminal mischief.3 Before trial, he moved to suppress 
Blandon’s identification on the ground that admitting it at 
trial would violate due process. Blandon witnessed what 
amounted to a one-person showup in the parking lot, 
Perry asserted, which all but guaranteed that she would 
identify him as the culprit. Id., at 15a-16a.

The New Hampshire Superior Court denied the motion. 
Id., at 82a—88a. To determine whether due process pro­
hibits the introduction of an out-of-court identification at 
trial, the Superior Court said, this Court’s decisions in­
struct a two-step inquiry. First, the trial court must de­
cide whether the police used an unnecessarily suggestive 
identification procedure. Id., at 85a. If they did, the court 
must next consider whether the improper identification 
procedure so tainted the resulting identification as to 
render it unreliable and therefore inadmissible. Ibid. 
(citing Neil v. Biggers, 409 U. S. 188 (1972), and Manson v. 
Brathwaite, 432 U. S. 98 (1977)).

Perry’s challenge, the Superior Court concluded, failed 
at step one: Blandon’s identification of Perry on the night

3 T he th e f t charge  w as based  on  th e  ta k in g  of item s from  Clavijo’s car, 
w hile th e  c rim in a l m isch ief coun t w as founded on th e  sh a tte r in g  of 
C lavijo’s c a r w indow .
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of the crime did not result from an unnecessarily sugges­
tive procedure “manufacture[d] . . .  by the police.” App. 
86a-87a. Blandon pointed to Perry “spontaneously,” the 
court noted, “without any inducement from the police.” 
Id., at 85a-86a. Clay did not ask Blandon whether the 
man standing in the parking lot was the man Blandon had 
seen breaking into Clavijo’s car. Ibid. Nor did Clay ask 
Blandon to move to the window from which she had ob­
served the break-in. Id., at 86a.

The Superior Court recognized that there were reasons 
to question the accuracy of Blandon’s identification: the 
parking lot was dark in some locations; Perry was stand­
ing next to a police officer; Perry was the only African- 
American man in the vicinity; and Blandon was unable, 
later, to pick Perry out of a photographic array. Id., at 
86a-87a. But “[b]ecause the police procedures were not 
unnecessarily suggestive,” the court ruled that the relia­
bility of Blandon’s testimony was for the jury to consider. 
Id., at 87a.

At the ensuing trial, Blandon and Clay testified to 
Blandon’s out-of-court identification. The jury found Perry 
guilty of theft and not guilty of criminal mischief.

On appeal, Perry repeated his challenge to the admissi­
bility of Blandon’s out-of-court identification. The trial 
court erred, Perry contended, in requiring an initial show­
ing that the police arranged the suggestive identification 
procedure. Suggestive circumstances alone, Perry argued, 
suffice to trigger the court’s duty to evaluate the reliability 
of the resulting identification before allowing presentation 
of the evidence to the jury.

The New Hampshire Supreme Court rejected Perry’s 
argument and affirmed his conviction. Id., at 9 a -lla . 
Only where the police employ suggestive identification 
techniques, that court held, does the Due Process Clause 
require a trial court to assess the reliability of identifica­
tion evidence before permitting a jury to consider it. Id.,

Cite as: 565 U. S .  (2012) 5
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at lO a-lla.
We granted certiorari to resolve a division of opinion on 

the question whether the Due Process Clause requires a trial 
judge to conduct a preliminary assessment of the reliability of 
an eyewitness identification made under suggestive circum­
stances not arranged by the police. 563 U. S . (2011).4

II
A

The Constitution, our decisions indicate, protects a de­
fendant against a conviction based on evidence of ques­
tionable reliability, not by prohibiting introduction of the 
evidence, but by affording the defendant means to per­
suade the jury that the evidence should be discounted 
as unworthy of credit. Constitutional safeguards available 
to defendants to counter the State’s evidence include 
the Sixth Amendment rights to counsel, Gideon v. Wain- 
wright, 372 U. S. 335, 343-345 (1963); compulsory process, 
Taylor v. Illinois, 484 U. S. 400, 408-409 (1988); and 
confrontation plus cross-examination of witnesses, Dela­
ware v. Fensterer, 474 U. S. 15, 18-20 (1985) (per curiam).

4 C om pare U nited S ta tes  v. Bouthot, 878 F. 2d 1506, 1516 (CA1 1989)
(Due process req u ire s  federa l cou rts  to “scru tin ize  all suggestive id e n ti­
fica tion  procedures, no t ju s t  those  o rch es tra ted  by th e  police.”); D unni- 
gan  v. Keane, 137 F. 3d 117, 128 (CA2 1998) (sam e); Thigpen  v. Cory,
804 F. 2d 893, 895 (CA6 1986) (sam e), w ith  U nited S tates v. K im berlin ,
805 F. 2d 210, 233 (CA7 1986) (Due process check is req u ired  only in  
cases involving im proper s ta te  action.); U nited S tates  v. Zeiler, 470 
F. 2d 717, 720 (CA3 1972) (sam e); S ta te  v. A ddison , 160 N. H. 792, 801,
8 A. 3d 118, 125 (2010) (sam e); S ta te  v. Reid, 91 S. W. 3d 247, 272 
(Tenn. 2002) (sam e); S ta te  v. N ordstrom , 200 A riz. 229, 241, 25 P. 3d 
717, 729 (2001) (sam e); Sem ple v. State, 271 Ga. 416, 417-418, 519 S. E. 
2d 912, 9 14 -915  (1999) (sam e); H arris  v. State, 619 N. E. 2d 577, 581 
(Ind. 1993) (sam e); State  v. Pailon, 590 A. 2d 858, 862-863  (R. I. 1991) 
(sam e); Com m onwealth  v. Colon-Cruz, 408 M ass. 533, 541-542 , 562 
N. E. 2d 797, 805 (1990) (sam e); Sta te  v. Brown, 38 Ohio St. 3d 305, 
310-311 , 528 N. E . 2d 523, 533 (1988) (sam e); Wilson v. Com m on­
w ealth , 695 S. W. 2d  854, 857 (Ky. 1985) (same).
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Apart from these guarantees, we have recognized, state 
and federal statutes and rules ordinarily govern the ad­
missibility of evidence, and juries are assigned the task of 
determining the reliability of the evidence presented at 
trial. See Kansas v. Ventris, 556 U. S. 586, 594, n. (2009) 
(“Our legal system . . .  is built on the premise that it is the 
province of the jury to weigh the credibility of competing 
witnesses.”). Only when evidence “is so extremely unfair 
that its admission violates fundamental conceptions of 
justice,” Dowling v. United States, 493 U. S. 342, 352 
(1990) (internal quotation marks omitted), have we im­
posed a constraint tied to the Due Process Clause. See, 
e.g., Napue v. Illinois, 360 U. S. 264, 269 (1959) (Due 
process prohibits the State’s “knowin[g] use [of] false 
evidence,” because such use violates “any concept of or­
dered liberty.”).

Contending that the Due Process Clause is implicated 
here, Perry relies on a series of decisions involving police- 
arranged identification procedures. In Stovall v. Denno, 
388 U. S. 293 (1967), first of those decisions, a witness 
identified the defendant as her assailant after police offic­
ers brought the defendant to the witness’ hospital room. 
Id., at 295. At the time the witness made the identifica­
tion, the defendant—the only African-American in the 
room—was handcuffed and surrounded by police officers. 
Ibid. Although the police-arranged showup was undenia­
bly suggestive, the Court held that no due process viola­
tion occurred. Id., at 302. Crucial to the Court’s decision 
was the procedure’s necessity: The witness was the only 
person who could identify or exonerate the defendant; the 
witness could not leave her hospital room; and it was 
uncertain whether she would live to identify the defendant 
in more neutral circumstances. Ibid.

A  year later, in Simmons v. United States, 390 U. S. 377
(1968), the Court addressed a due process challenge to 
police use of a photographic array. When a witness identi-

Cite as: 565 U. S .  (2012) 7
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fies the defendant in a police-organized photo lineup, the 
Court ruled, the identification should be suppressed only 
where “the photographic identification procedure was so 
[unnecessarily] suggestive as to give rise to a very sub­
stantial likelihood of irreparable misidentification.” Id., at 
384-385. Satisfied that the photo array used by Federal 
Bureau of Investigation agents in Simmons was both 
necessary and unlikely to have led to a mistaken identifi­
cation, the Court rejected the defendant’s due process 
challenge to admission of the identification. Id., at 385- 
386. In contrast, the Court held in Foster v. California, 
394 U. S. 440 (1969), that due process required the exclu­
sion of an eyewitness identification obtained through 
police-arranged procedures that “made it all but inevitable 
that [the witness] would identify [the defendant].” Id., at 
443.

Synthesizing previous decisions, we set forth in Neil v. 
Biggers, 409 U. S. 188 (1972), and reiterated in Manson v. 
Brathwaite, 432 U. S. 98 (1977), the approach appropri­
ately used to determine whether the Due Process Clause 
requires suppression of an eyewitness identification taint­
ed by police arrangement. The Court emphasized, first, 
that due process concerns arise only when law enforce­
ment officers use an identification procedure that is both 
suggestive and unnecessary. Id., at 107, 109; Biggers, 409 
U. S., at 198. Even when the police use such a procedure, 
the Court next said, suppression of the resulting identifi­
cation is not the inevitable consequence. Brathwaite, 432 
U. S., at 112-113; Biggers, 409 U. S., at 198-199.

A rule requiring automatic exclusion, the Court rea­
soned, would “g[o] too far,” for it would “kee[p] evidence 
from the jury that is reliable and relevant,” and “may 
result, on occasion, in the guilty going free.” Brathwaite, 
432 U. S., at 112; see id., at 113 (when an “identification is 
reliable despite an unnecessarily suggestive [police] identi­
fication procedure,” automatic exclusion “is a Draconian
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sanction,” one “that may frustrate rather than promote 
justice”).

Instead of mandating a per se exclusionary rule, the 
Court held that the Due Process Clause requires courts to 
assess, on a case-by-case basis, whether improper police 
conduct created a “substantial likelihood of misidentifi- 
cation.” Biggers, 409 U. S., at 201; see Brathwaite, 432 
U. S., at 116. “[Reliability [of the eyewitness identifica­
tion] is the linchpin” of that evaluation, the Court stated 
in Brathwaite. Id., at 114. Where the “indicators of [a 
witness’] ability to make an accurate identification” are 
“outweighed by the corrupting effect” of law enforcement 
suggestion, the identification should be suppressed. Id., at 
114, 116. Otherwise, the evidence (if admissible in all 
other respects) should be submitted to the jury.5

Applying this “totality of the circumstances” approach, 
id., at 110, the Court held in Biggers that law enforce­
ment’s use of an unnecessarily suggestive showup did not 
require suppression of the victim’s identification of her 
assailant. 409 U. S., at 199-200. Notwithstanding the 
improper procedure, the victim’s identification was relia­
ble: She saw her assailant for a considerable period of time 
under adequate light, provided police with a detailed de­
scription of her attacker long before the showup, and 
had “no doubt” that the defendant was the person she had 
seen. Id., at 200 (internal quotation marks omitted). 
Similarly, the Court concluded in Brathwaite that police 
use of an unnecessarily suggestive photo array did not

Cite as: 565 U. S .  (2012) 9

5 A m ong “fac to rs to  be considered” in  ev a lu a tin g  a w itn ess’ “ab ility  to 
m ake  a n  accu ra te  iden tifica tion ,” th e  C ourt listed : “th e  o p p o rtun ity  of 
th e  w itness  to view  th e  c rim in a l a t  th e  tim e o f the  crim e, th e  w itn ess’ 
degree of a tten tio n , th e  accuracy of h is  p rio r descrip tion  of th e  crim inal, 
th e  level of c e r ta in ty  dem o n s tra ted  a t  th e  confron tation , an d  th e  tim e 
be tw een  th e  crim e an d  th e  confron tation .” M anson  v. B rathw aite, 432 
U . S. 98, 114 (1977) (citing N eil v. Biggers, 409 U. S. 188, 199-200 
(1972)).



10 PERRY v. NEW HAMPSHIRE

O pinion of th e  C ourt

require exclusion of the resulting identification. 432 U. S., 
at 114—117. The witness, an undercover police officer, 
viewed the defendant in good light for several minutes, 
provided a thorough description of the suspect, and was 
certain of his identification. Id., at 115. Hence, the “indi­
cators of [the witness’] ability to make an accurate identi­
fication [were] hardly outweighed by the corrupting effect 
of the challenged identification.” Id., at 116.

B
Perry concedes that, in contrast to every case in the 

Stovall line, law enforcement officials did not arrange the 
suggestive circumstances surrounding Blandon’s identifi­
cation. See Brief for Petitioner 34; Tr. of Oral Arg. 5 
(counsel for Perry) (“[W]e do not allege any manipulation 
or intentional orchestration by the police.”). He contends, 
however, that it was mere happenstance that each of 
the Stovall cases involved improper police action. The 
rationale underlying our decisions, Perry asserts, supports 
a rule requiring trial judges to prescreen eyewitness evi­
dence for reliability any time an identification is made 
under suggestive circumstances. We disagree.

Perry’s argument depends, in large part, on the Court’s 
statement in Brathwaite that “reliability is the linchpin in 
determining the admissibility of identification testimony.” 
432 U. S., at 114. If reliability is the linchpin of admissi­
bility under the Due Process Clause, Perry maintains, it 
should make no difference whether law enforcement was 
responsible for creating the suggestive circumstances that 
marred the identification.

Perry has removed our statement in Brathwaite from its 
mooring, and thereby attributes to the statement a mean­
ing a fair reading of our opinion does not bear. As just 
explained, supra, at 8-9, the Brathwaite Court’s reference 
to reliability appears in a portion of the opinion concerning 
the appropriate remedy when the police use an unneces-
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sarily suggestive identification procedure. The Court 
adopted a judicial screen for reliability as a course prefer­
able to a per se rule requiring exclusion of identification 
evidence whenever law enforcement officers employ an 
improper procedure. The due process check for reliability, 
Brathwaite made plain, comes into play only after the 
defendant establishes improper police conduct. The very 
purpose of the check, the Court noted, was to avoid depriv­
ing the jury of identification evidence that is reliable, 
notwithstanding improper police conduct. 432 U. S., at 
112-113.6

Perry’s contention that improper police action was not 
essential to the reliability check Brathwaite required is 
echoed by the dissent. Post, at 3-4. Both ignore a key 
premise of the Brathwaite decision: A primary aim of ex­
cluding identification evidence obtained under unneces­
sarily suggestive circumstances, the Court said, is to deter 
law enforcement use of improper lineups, showups, and 
photo arrays in the first place. See 432 U. S., at 112. 
Alerted to the prospect that identification evidence im­
properly obtained may be excluded, the Court reasoned, 
police officers will “guard against unnecessarily suggestive 
procedures.” Ibid. This deterrence rationale is inapposite 
in cases, like Perry’s, in which the police engaged in no 
improper conduct.

Coleman v. Alabama, 399 U. S. 1 (1970), another deci­
sion in the Stovall line, similarly shows that the Court has 
linked the due process check, not to suspicion of eyewit­
ness testimony generally, but only to improper police 
arrangement of the circumstances surrounding an identi-

Cite as: 565 U. S .  (2012) 11

6 T he C o u rt’s descrip tion  of th e  question  p re sen ted  in  B rathw aite  
a ssu m es th a t  im proper s ta te  ac tion  occurred: “[Does] th e  D ue Process 
C lause  of th e  F o u rteen th  A m endm en t compe[l] th e  exclusion, in  a s ta te  
c rim in a l tr ia l, a p a r t  from  any  considera tion  of re liab ility , of p re tr ia l 
id en tif ica tion  evidence o b ta ined  by a pohce procedure th a t  w as bo th  
suggestive an d  u n necessary .” 432 U. S., a t  99.
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fication. The defendants in Coleman contended that a 
witness’ in-court identifications violated due process, 
because a pretrial stationhouse lineup was “so unduly 
prejudicial and conducive to irreparable misidentification 
as fatally to taint [the later identifications].” 399 U. S., at 
3 (plurality opinion). The Court rejected this argument. 
Id., at 5-6 (plurality opinion), 13-14 (Black, J., concur­
ring), 22, n. 2 (Burger, C. J., dissenting), 28, n. 2 (Stewart, 
J., dissenting). No due process violation occurred, the 
plurality explained, because nothing “the police said or did 
prompted [the witness’] virtually spontaneous identifica­
tion of [the defendants].” Id., at 6. True, Coleman was the 
only person in the lineup wearing a hat, the plurality 
noted, but “nothing in the record show[ed] that he was 
required to do so.” Ibid. See also Colorado v. Connelly, 
479 U. S. 157, 163, 167 (1986) (Where the “crucial element 
of police overreaching” is missing, the admissibility of an 
allegedly unreliable confession is “a matter to be governed 
by the evidentiary laws of the forum, . . . and not by the 
Due Process Clause.”).

Perry and the dissent place significant weight on United 
States v. Wade, 388 U. S. 218 (1967), describing it as a 
decision not anchored to improper police conduct. See 
Brief for Petitioner 12, 15, 21-22, 28; post, at 2-4, 8-10. 
In fact, the risk of police rigging was the very danger to 
which the Court responded in Wade when it recognized a 
defendant’s right to counsel at postindictment, police- 
organized identification procedures. 388 U. S., at 233, 
235-236. “[T]he confrontation compelled by the State 
between the accused and the victim or witnesses,” the 
Court began, “is peculiarly riddled with innumerable 
dangers and variable factors which might seriously, even 
crucially, derogate from a fair trial.” Id., at 228 (emphasis 
added). “A major factor contributing to the high incidence 
of miscarriage of justice from mistaken identification,” the 
Court continued, “has been the degree of suggestion inher-
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ent in the manner in which the prosecution presents 
the suspect to witnesses for pretrial identification.” Ibid. 
(emphasis added). To illustrate the improper suggestion it 
was concerned about, the Court pointed to police-designed 
lineups where “all in the lineup but the suspect were 
known to the identifying witness, . . . the other partici­
pants in [the] lineup were grossly dissimilar in appearance 
to the suspect, . . . only the suspect was required to wear 
distinctive clothing which the culprit allegedly wore, . . . 
the witness is told by the police that they have caught the 
culprit after which the defendant is brought before the 
witness alone or is viewed in jail, . . . the suspect is point­
ed out before or during a lineup, . . . the participants in the 
lineup are asked to try on an article of clothing which fits 
only the suspect.” Id., at 233 (footnotes omitted). Beyond 
genuine debate, then, prevention of unfair police practices 
prompted the Court to extend a defendant’s right to coun­
sel to cover postindictment lineups and showups. Id., at 
235.

Perry’s argument, reiterated by the dissent, thus lacks 
support in the case law he cites. Moreover, his position 
would open the door to judicial preview, under the banner 
of due process, of most, if not all, eyewitness identifica­
tions. External suggestion is hardly the only factor that 
casts doubt on the trustworthiness of an eyewitness’ tes­
timony. As one of Perry’s amici points out, many other 
factors bear on “the likelihood of misidentification,” post, 
at 9—for example, the passage of time between exposure 
to and identification of the defendant, whether the witness 
was under stress when he first encountered the suspect, 
how much time the witness had to observe the suspect, 
how far the witness was from the suspect, whether the 
suspect carried a weapon, and the race of the suspect and 
the witness. Brief for American Psychological Association 
as Amicus Curiae 9-12. There is no reason why an iden­
tification made by an eyewitness with poor vision, for ex-

Cite as: 565 U. S .  (2012) 13
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ample, or one who harbors a grudge against the defend­
ant, should be regarded as inherently more reliable, less of 
a “threat to the fairness of trial,” post, at 14, than the 
identification Blandon made in this case. To embrace 
Perry’s view would thus entail a vast enlargement of the 
reach of due process as a constraint on the admission of 
evidence.

Perry maintains that the Court can limit the due pro­
cess check he proposes to identifications made under 
“suggestive circumstances.” Tr. of Oral Arg. 11-14. Even 
if we could rationally distinguish suggestiveness from 
other factors bearing on the reliability of eyewitness evi­
dence, Perry’s limitation would still involve trial courts, 
routinely, in preliminary examinations. Most eyewitness 
identifications involve some element of suggestion. In­
deed, all in-court identifications do. Out-of-court identifi­
cations volunteered by witnesses are also likely to involve 
suggestive circumstances. For example, suppose a witness 
identifies the defendant to police officers after seeing a 
photograph of the defendant in the press captioned “theft 
suspect,” or hearing a radio report implicating the defend­
ant in the crime. Or suppose the witness kne w that the 
defendant ran with the wrong crowd and saw him on the 
day and in the vicinity of the crime. Any of these circum­
stances might have “suggested” to the witness that the 
defendant was the person the witness observed commit­
ting the crime.

C
In urging a broadly applicable due process check on 

eyewitness identifications, Perry maintains that eyewit­
ness identifications are a uniquely unreliable form of 
evidence. See Brief for Petitioner 17-22 (citing studies 
showing that eyewitness misidentifications are the leading 
cause of wrongful convictions); Brief for American Psycho­
logical Association as Amicus Curiae 14—17 (describing
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research indicating that as many as one in three eyewit­
ness identifications is inaccurate). See also post, at 14-17. 
We do not doubt either the importance or the fallibility of 
eyewitness identifications. Indeed, in recognizing that 
defendants have a constitutional right to counsel at 
postindictment police lineups, we observed that “the an­
nals of criminal law are rife with instances of mistaken 
identification.” Wade, 388 U. S., at 228.

We have concluded in other contexts, however, that the 
potential unreliability of a type of evidence does not alone 
render its introduction at the defendant’s trial fundamen­
tally unfair. See, e.g., Ventris, 556 U. S., at 594, n. (declin­
ing to “craft a broa[d] exclusionary rule for uncorroborated 
statements obtained [from jailhouse snitches],” even 
though “rewarded informant testimony” may be inherently 
untrustworthy); Dowling, 493 U. S., at 353 (rejecting ar­
gument that the introduction of evidence concerning 
acquitted conduct is fundamentally unfair because such 
evidence is “inherently unreliable”). We reach a similar 
conclusion here: The fallibility of eyewitness evidence does 
not, without the taint of improper state conduct, warrant a 
due process rule requiring a trial court to screen such 
evidence for reliability before allowing the jury to assess 
its creditworthiness.

Our unwillingness to enlarge the domain of due process 
as Perry and the dissent urge rests, in large part, on our 
recognition that the jury, not the judge, traditionally de­
termines the reliability of evidence. See supra, at 7. We 
also take account of other safeguards built into our adver­
sary system that caution juries against placing undue 
weight on eyewitness testimony of questionable reliability. 
These protections include the defendant’s Sixth Amend­
ment right to confront the eyewitness. See Maryland v. 
Craig, 497 U. S. 836, 845 (1990) (“The central concern of 
the Confrontation Clause is to ensure the reliability of the 
evidence against a criminal defendant.”). Another is the

Cite as: 565 U. S .  (2012) 15
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defendant’s right to the effective assistance of an attorney, 
who can expose the flaws in the eyewitness’ testimony 
during cross-examination and focus the jury’s attention on 
the fallibility of such testimony during opening and closing 
arguments. Eyewitness-specific jury instructions, which 
many federal and state courts have adopted,7 likewise 
warn the jury to take care in appraising identification 
evidence. See, e.g., United States v. Telfaire, 469 F. 2d 
552, 558—559 (CADC 1972) (per curiam) (D. C. Circuit 
Model Jury Instructions) (“If the identification by the 
witness may have been influenced by the circumstances 
under which the defendant was presented to him for iden­
tification, you should scrutinize the identification with 
great care.”). See also Ventris, 556 U. S., at 594, n. (citing 
jury instructions that informed jurors about the unrelia­
bility of uncorroborated jailhouse-informant testimony as 
a reason to resist a ban on such testimony); Dowling, 493

7See M odel Crim . J u ry  In s tr . No. 4.15 (CA3 2009); U nited S ta tes  v. 
Holley, 502 F . 2d 273, 2 77 -278  (CA4 1974); P a tte rn  C rim . J u ry  In s tr . 
No. 1.29 (CA5 2001); P a tte rn  C rim . J u ry  In s tr . No. 7.11 (CA6 2011); 
Fed. Crim . J u ry  In s tr . No. 3.08 (CA7 1999); M odel C rim . J u ry  In s tr . for 
th e  D is tric t C ourts No. 4.08 (CA8 2011); M odel C rim . J u ry  In s tr . 
No. 4.11 (CA9 2010); Crim . P a tte rn  J u ry  In s tr . No. 1.29 (CA10 2011); 
P a tte rn  J u ry  In s tr . (Crim . C ases) Spec. In s tr . No. 3 (CA11 2010); Rev. 
A riz. J u ry  In s tr ., C rim ., No. 39 (3d ed. 2008); 1 Ju d ic ia l C ouncil of Cal. 
C rim . J u ry  In s tr . No. 315 (S um m er 2011); Conn. Crim . J u ry  In s tr . 2 .6 -  
4 (2007); 2 Ga. S uggested  P a tte rn  J u ry  In s tr . (Crim . C ases) No. 1.35.10 
(4 th  ed. 2011); 111. P a tte rn  J u ry  In s tr ., C rim ., No. 3.15 (Supp. 2011); 
P a tte rn  In s tr., K an. 3d, C rim ., No. 52.20 (2011); 1 M d. C rim . J u ry  
In s tr . & C om m entary  §§2.56, 2.57(A), 2.57(B) (3d ed. 2009 a n d  Supp. 
2010); M ass. C rim . M odel J u ry  In s tr . No. 9.160 (2009); 10 M inn. J u ry  
In s tr . G uides, C rim ., No. 3.19 (Supp. 2006); N. H. C rim . J u ry  In s tr . 
No. 3.06 (1985); N. Y. Crim . Ju ry  In s tr . “Iden tifica tion—O ne W itness” 
an d  “Iden tifica tion—W itness P lu s” (2d ed. 2011); O kla. U niform  Ju ry  
In s tr ., C rim ., No. 9 -1 9  (Supp. 2000); 1 Pa. S uggested  S ta n d a rd  C rim . 
J u ry  In s tr . No. 4.07B (2d ed. 2010); T enn . P a tte rn  J u ry  In s tr ., Crim ., 
No. 42.05 (15 th  ed. 2011); U ta h  M odel J u ry  In s tr . CR404 (2d ed. 2010); 
M odel In s tru c tio n s  from  th e  Vt. C rim . J u ry  In s tr . Comm. Nos. C R 5- 
601, C R 5-605  (2003); W. Va. C rim . Ju ry  In s tr . No. 5.05 (6 th  ed. 2003).
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U. S., at 352-353. The constitutional requirement that 
the government prove the defendant’s guilt beyond a 
reasonable doubt also impedes convictions based on dubi­
ous identification evidence.

State and federal rules of evidence, moreover, permit 
trial judges to exclude relevant evidence if its probative 
value is substantially outweighed by its prejudicial impact 
or potential for misleading the jury. See, e.g., Fed. Rule 
Evid. 403; N. H. Rule Evid. 403 (2011). See also Tr. of 
Oral Arg. 19-22 (inquiring whether the standard Perry 
seeks differs materially from the one set out in Rule 403). 
In appropriate cases, some States also permit defendants 
to present expert testimony on the hazards of eyewitness 
identification evidence. See, e.g., State v. Clopten, 2009 
UT 84, A33, 223 P. 3d 1103, 1113 (“We expect . . . that in 
cases involving eyewitness identification of strangers or 
near-strangers, trial courts will routinely admit expert 
testimony [on the dangers of such evidence].”).

Many of the safeguards just noted were at work at 
Perry’s trial. During her opening statement, Perry’s court- 
appointed attorney cautioned the jury about the vulnera­
bility of Blandon’s identification. App. 115a (Blandon, 
“the eyewitness that the State needs you to believe[,] can’t 
pick [Perry] out of a photo array. How carefully did she 
really see what was going on? . . . How well could she 
really see him?”). While cross-examining Blandon and 
Officer Clay, Perry’s attorney constantly brought up the 
weaknesses of Blandon’s identification. She highlighted: 
(1) the significant distance between Blandon’s window and 
the parking lot, id., at 226a; (2) the lateness of the hour, 
id. ,  at 225a; (3) the van that partly obstructed Blandon’s 
view, id.,  at 226a; (4) Blandon’s concession that she was 
“so scared [she] really didn’t pay attention” to what Perry 
was wearing, id. ,  at 233a; (5) Blandon’s inability to de­
scribe Perry’s facial features or other identifying marks, 
id. ,  at 205a, 233a-235a; (6) Blandon’s failure to pick Perry
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out of a photo array, id., at 235a; and (7) Perry’s position 
next to a uniformed, gun-bearing police officer at the 
moment Blandon made her identification, id., at 202a- 
205a. Perry’s counsel reminded the jury of these frailties 
during her summation. Id., at 374a-375a (Blandon 
“wasn’t able to tell you much about who she saw . . . .  She 
couldn’t pick [Perry] out of a lineup, out of a photo array 
. . . .  [Blandon said] [t]hat guy that was with the police 
officer, that’s who was circling. Again, think about the 
context with the guns, the uniforms. Powerful, powerful 
context clues.”).

After closing arguments, the trial court read the jury a 
lengthy instruction on identification testimony and the 
factors the jury should consider when evaluating it. Id., 
at 399a-401a. The court also instructed the jury that 
the defendant’s guilt must be proved beyond a reasonable 
doubt, id., at 390a, 392a, 395a-396a, and specifically 
cautioned that “one of the things the State must prove 
[beyond a reasonable doubt] is the identification of the 
defendant as the person who committed the offense,” id., 
at 398a—399a.

Given the safeguards generally applicable in criminal 
trials, protections availed of by the defense in Perry’s case, 
we hold that the introduction of Blandon’s eyewitness 
testimony, without a preliminary judicial assessment of its 
reliability, did not render Perry’s trial fundamentally 
unfair.

k  k  k

For the foregoing reasons, we agree with the New 
Hampshire courts’ appraisal of our decisions. See supra, 
at 4—5. Finding no convincing reason to alter our prece­
dent, we hold that the Due Process Clause does not re­
quire a preliminary judicial inquiry into the reliability of 
an eyewitness identification when the identification was 
not procured under unnecessarily suggestive circum-
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stances arranged by law enforcement. Accordingly, the 
judgment of the New Hampshire Supreme Court is

Affirmed.
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T hom as, J ., concurring

SUPREME COURT OF THE UNITED STATES

No. 10-8974

BARION PERRY, PETITIONER v. NEW HAMPSHIRE
ON W R IT O F CERTIO RA RI TO T H E  SU PR EM E COURT OF 

N EW  H A M PSH IR E

[Ja n u a ry  11, 2012]

J ustice Thomas, concurring.
The Court correctly concludes that its precedents estab­

lish a due process right to the pretrial exclusion of an 
unreliable eyewitness identification only if the identifica­
tion results from police suggestion. I therefore join its 
opinion. I write separately because I would not extend 
Stovall v. Denno, 388 U. S. 293 (1967), and its progeny 
even if the reasoning of those opinions applied to this case. 
The Stovall line of cases is premised on a “substantive due 
process” right to “fundamental fairness.” See, e.g., id., at 
299 (concluding that whether a suggestive identification 
“resulted in such unfairness that it infringed [the defend­
ant’s] right to due process of law” is “open to all persons to 
allege and prove”); Manson v. Brathwaite, 432 U. S. 98, 
113 (1977) (“The standard, after all, is that of fairness 
as required by the Due Process Clause of the Fourteenth 
Amendment”). In my view, those cases are wrongly de­
cided because the Fourteenth Amendment’s Due Process 
Clause is not a “secret repository of substantive guaran­
tees against ‘unfairness.’” BMW of North America, Inc. v. 
Gore, 517 U. S. 559, 598-599 (1996) (SCALLA, J„ joined by 
THOMAS, J., dissenting); see also McDonald v. Chicago,
561 U. S. __ , __ (2010) (THOMAS, J., concurring in part
and concurring in judgment) (slip op., at 7) (“The notion 
that a constitutional provision that guarantees only ‘pro­
cess’ before a person is deprived of life, liberty, or property

Cite as: 565 U. S .  (2012) 1
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could define the substance of those rights strains credu­
lity”). Accordingly, I would limit the Court’s suggestive 
eyewitness identification cases to the precise circum­
stances that they involved.
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BARION PERRY, PETITIONER v. NEW HAMPSHIRE
ON WRIT OF CERTIORARI TO THE SUPREME COURT OF 

NEW HAMPSHIRE
[Jan u a ry  11, 2012]

JUSTICE SOTOMAYOR, dissenting.
This Court has long recognized that eyewitness identifi­

cations’ unique confluence of features—their unreliability, 
susceptibility to suggestion, powerful impact on the jury, 
and resistance to the ordinary tests of the adversarial 
process—can undermine the fairness of a trial. Our cases 
thus establish a clear rule: The admission at trial of 
out-of-court eyewitness identifications derived from imper­
missibly suggestive circumstances that pose a very substan­
tial likelihood of misidentification violates due process. 
The Court today announces that that rule does not even 
“com[e] into play” unless the suggestive circumstances are 
improperly “police-arranged.” Ante, at 2, 11.

Our due process concern, however, arises not from the 
act of suggestion, but rather from the corrosive effects of 
suggestion on the reliability of the resulting identification. 
By rendering protection contingent on improper police 
arrangement of the suggestive circumstances, the Court 
effectively grafts a mens rea inquiry onto our rule. The 
Court’s holding enshrines a murky distinction—between 
suggestive confrontations intentionally orchestrated by 
the police and, as here, those inadvertently caused by 
police actions—that will sow confusion. It ignores our 
precedents’ acute sensitivity to the hazards of intentional 
and unintentional suggestion alike and unmoors our rule 
from the very interest it protects, inviting arbitrary re-
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suits. And it recasts the driving force of our decisions as 
an interest in police deterrence, rather than reliability. 
Because I see no warrant for declining to assess the cir­
cumstances of this case under our ordinary approach, I 
respectfully dissent.1

I
The “driving force” behind United States v. Wade, 388 

U. S. 218 (1967), Gilbert v. California, 388 U. S. 263 
(1967), and Stovall v. Denno, 388 U. S. 293 (1967), was 
“the Court’s concern with the problems of eyewitness 
identification”—specifically, “the concern that the jury not 
hear eyewitness testimony unless that evidence has as­
pects of reliability.” Manson v. Brathwaite, 432 U. S. 98, 
111-112 (1977). We have pointed to the “‘formidable’” 
number of “miscarriage [s] of justice from mistaken identi­
fication” in the annals of criminal law. Wade, 388 U. S., at 
228. We have warned of the “vagaries” and ‘“proverbi­
ally untrustworthy’” nature of eyewitness identifications. 
Ibid. And we have singled out a “major factor contrib­
uting” to that proverbial unreliability: “the suggestibility 
inherent in the context of the pretrial identification.” Id., 
at 228, 235.

Our precedents make no distinction between intentional 
and unintentional suggestion. To the contrary, they ex­
plicitly state that “[sjuggestion can be created intentional­
ly or unintentionally in many subtle ways.” Id., at 229. 
Rather than equate suggestive conduct with misconduct, 
we specifically have disavowed the assumption that sug­
gestive influences may only be “the result of police proce­
dures intentionally designed to prejudice an accused.” Id., 
at 235; see also id., at 236 (noting “grave potential for 
prejudice, intentional or not, in the pretrial lineup”); id., at

b e c a u s e  th e  facts o f th is  case involve police action, I do no t reach  th e  
question  w h e th e r due process is tr ig g e red  in  s itu a tio n s  involving no 
police action  w hatsoever.
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239 (describing lack of lineup regulations addressing 
“risks of abuse and unintentional suggestion”). “Persons 
who conduct the identification procedure may suggest, 
intentionally or unintentionally, that they expect the 
witness to identify the accused.” Moore v. Illinois, 434 
U. S. 220, 224 (1977). The implication is that even police 
acting with the best of intentions can inadvertently signal 
“‘that’s the man.’” Wade, 388 U. S., at 236; see also Kirby 
v. Illinois, 406 U. S. 682, 690-691 (1972) (“[I]t is always 
necessary to ‘scrutinize any pretrial confrontation . . .’”).2

In Wade itself, we noted that the “potential for improper 
influence [in pretrial confrontations] is illustrated by the 
circumstances . . . [i]n the present case.” 388 U. S., at 
233-234. We then highlighted not the lineup procedure, 
but rather a preprocedure encounter: The two witnesses 
who later identified Wade in the lineup had seen Wade 
outside while “await[ing] assembly of the lineup.” Id., at 
234. Wade had been standing in the hallway, which hap­
pened to be “observable to the witnesses through an open 
door.” Ibid. One witness saw Wade “within sight of 
an FBI agent”; the other saw him “in the custody of the 
agent.” Ibid. In underscoring the hazards of these cir­
cumstances, we made no mention of whether the encoun­
ter had been arranged; indeed, the facts suggest that it 
was not.

More generally, our precedents focus not on the act of 
suggestion, but on suggestion’s “corrupting effect” on

2 Wade h e ld  th a t  the  d an g e rs  of p re tr ia l iden tifica tion  procedures 
n ece ss ita ted  a  r ig h t to counsel; th a t  sam e day, S tovall h e ld  th a t  a  
d e fen d an t inelig ib le for th e  Wade ru le  w as s till en title d  to challenge th e  
confron ta tion  a s  a  due process v iolation. B ecause th e  tw o w ere com ­
pan io n  cases advancing  in te r re la te d  ru le s  to avoid u n fa irn e ss  a t  t r ia l  
re su ltin g  from  suggestive p re tr ia l  confron tations, W ade’s  exposition  of 
th e  d an g ers  of suggestiveness in form s bo th  contex ts. See M anson  v. 
B rathw aite, 432 U .S . 98, 112 (1977) (“Wade an d  its  com panion cases 
re flec t th e  concern  th a t  th e  ju ry  no t h e a r  eyew itness tes tim ony  u n less  
th a t  evidence h a s  aspects o f re liab ility”).
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reliability. Brathwaite, 432 U. S., at 114. Eyewitness 
evidence derived from suggestive circumstances, we have 
explained, is uniquely resistant to the ordinary tests of the 
adversary process. An eyewitness who has made an iden­
tification often becomes convinced of its accuracy. “Re­
gardless of how the initial misidentification comes about, 
the witness thereafter is apt to retain in his memory the 
image of the photograph rather than of the person actually 
seen, reducing the trustworthiness of subsequent . . . 
courtroom identification.” Simmons v. United States, 390 
U. S. 377, 383-384 (1968) (emphasis added); see also 
Wade, 388 U. S., at 229 (witness is “not likely” to recant). 
Suggestion bolsters that confidence.

At trial, an eyewitness’ artificially inflated confidence in 
an identification’s accuracy complicates the jury’s task of 
assessing witness credibility and reliability. It also im­
pairs the defendant’s ability to attack the eyewitness’ 
credibility. Stovall, 388 U. S., at 298. That in turn jeop­
ardizes the defendant’s basic right to subject his accuser 
to meaningful cross-examination. See Wade, 388 U. S., 
at 235 (“[CJross-examination . . . cannot be viewed as an 
absolute assurance of accuracy and reliability . . . where so 
many variables and pitfalls exist”). The end result of 
suggestion, whether intentional or unintentional, is to 
fortify testimony bearing directly on guilt that juries find 
extremely convincing and are hesitant to discredit. See 
id., at 224 (“[A]t pretrial proceedings . . . the results might 
well settle the accused’s fate and reduce the trial itself to a 
mere formality”); Gilbert, 388 U. S., at 273 (“[T]he witness’ 
testimony of his lineup identification will enhance the 
impact of his in-court identification on the jury”).

Consistent with our focus on reliability, we have de­
clined to adopt a per se rule excluding all suggestive iden­
tifications. Instead, “reliability is the linchpin” in deciding 
admissibility. Brathwaite, 432 U. S., at 114. We have 
explained that a suggestive identification procedure “does
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not in itself intrude upon a constitutionally protected in­
terest.” Id., at 113, n. 13; see also Neil v. Biggers, 409 
U. S. 188, 198-199 (1972) (rejecting the proposition that 
“unnecessary suggestiveness alone requires the exclusion 
of evidence”). “Suggestive confrontations are disapproved 
because they increase the likelihood of misidentifica- 
tion”—and “ [i] t is the likelihood of misidentification which 
violates a defendant’s right to due process.” Id., at 198; 
see also United States exrel. Kirby v. Sturges, 510 F. 2d 
397, 406 (CA7 1975) (Stevens, J.) (“The due process clause 
applies only to proceedings which result in a deprivation of 
life, liberty or property. . . . [I]f a constitutional violation 
results from a showup, it occurs in the courtroom, not in 
the police station”). In short, ‘“what the Stovall due pro­
cess right protects is an evidentiary interest.’” Brathwaite, 
432 U. S., at 113, n. 14.

To protect that evidentiary interest, we have applied a 
two-step inquiry: First, the defendant has the burden of 
showing that the eyewitness identification was derived 
through “impermissibly suggestive” means.3 Simmons, 
390 U. S., at 384. Second, if the defendant meets that 
burden, courts consider whether the identification was

3 O ur p reced en ts  re fe r to  “im perm issib ly ,” “unnecessarily ,” a n d  “u n ­
duly” suggestive c ircum stances in te rchangeab ly . See, e.g., B rathw aite, 
432 U. S., a t  105, n. 8, 107-108, 110, 112-113 (“im perm issib ly” an d  
“u n n ecessa rily ”); N eil v. Biggers, 409 U. S. 188, 196-199  (1972) (“im ­
perm iss ib ly” a n d  “unnecessarily”); Colem an  v. A labam a, 399 U . S. 1, 3 -
5 (1970) (“u n d u ly ” an d  “im perm issib ly”); Sim m ons  v. U nited S tates, 390 
U. S. 377, 3 83 -384  (1968) (“u n du ly” a n d  “im perm issib ly”). The C ircu its 
h ave  followed su it. E.g., Thigpen  v. Cory, 804 F. 2d 893, 895 (CA6 
1986) (“u n d u ly ”); Green v. Loggins, 614 F. 2d 219, 223 (CA9 1980) 
(“u n n ecessa rily  o r im perm issib ly”). A ll re inforce o u r focus no t on the  
a c t of suggestion , b u t on w h e th e r th e  suggestiveness r ise s  to such  a 
level th a t  i t  u n d e rm in es  re liab ility . Police m ach in a tio n s can  he ig h ten  
th e  likelihood of m isiden tification , b u t th ey  are  no p re req u isite  to 
find ing  a con fron ta tion  “so im perm issib ly  suggestive as to  give rise  to a 
v e ry  s u b s ta n tia l likelihood o f . . . m isiden tifica tion .” Sim m ons, 390 
U. S., a t  384.
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reliable under the totality of the circumstances. That step 
entails considering the witness’ opportunity to view the 
perpetrator, degree of attention, accuracy of description, 
level of certainty, and the time between the crime and 
pretrial confrontation, then weighing such factors against 
the “corrupting effect of the suggestive identification.” 
Brathwaite, 432 U. S., at 108, 114. Most identifications 
will be admissible. The standard of “fairness as required 
by the Due Process Clause,” id., at 113, however, demands 
that a subset of the most unreliable identifications—those 
carrying a “‘very substantial likelihood of . . . misidentifi- 
cation’”—will be excluded. Biggers, 409 U. S., at 198.

II
A

The majority today creates a novel and significant limi­
tation on our longstanding rule: Eyewitness identifications 
so impermissibly suggestive that they pose a very sub­
stantial likelihood of an unreliable identification will be 
deemed inadmissible at trial only if the suggestive circum­
stances were “police-arranged.” Ante, at 2. Absent “im­
proper police arrangement,” “improper police conduct,” or 
“rigging,” the majority holds, our two-step inquiry does not 
even “com[e] into play.” Ante, at 2, 11. I cannot agree.

The majority does not simply hold that an eyewitness 
identification must be the product of police action to trig­
ger our ordinary two-step inquiry. Rather, the majority 
maintains that the suggestive circumstances giving rise 
to the identification must be “police-arranged,” “police 
rigg[ed],” “police-designed,” or “police-organized.” Ante, at 
2, 12—13. Those terms connote a degree of intentional 
orchestration or manipulation. See Brief for Respondent 
19 (no indication that police “deliberately tried to manipu­
late any evidence”); Brief for United States as Amicus 
Curiae 18 (“[N]o one deliberately arranged the circum­
stances to obtain an identification”). The majority cate-
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gorically exempts all eyewitness identifications derived 
from suggestive circumstances that were not police- 
manipulated—however suggestive, and however unrelia­
ble—from our due process check. The majority thus 
appears to graft a mens rea requirement onto our existing 
rule.4

As this case illustrates, police intent is now paramount. 
As the Court acknowledges, Perry alleges an “accidental 
showup.” Brief for Petitioner 34 (emphasis added); see 
ante, at 4. He was the only African-American at the scene 
of the crime standing next to a police officer. For the 
majority, the fact that the police did not intend that 
showup, even if they inadvertently caused it in the course 
of a police procedure, ends the inquiry. The police were 
questioning the eyewitness, Blandon, about the perpetra­
tor’s identity, and were intentionally detaining Perry in 
the parking lot—but had not intended for Blandon to 
identify the perpetrator from her window. Presumably, in 
the majority’s view, had the police asked Blandon to move 
to the window to identify the perpetrator, that could have 
made all the difference. See Tr. of Oral Arg. 32, 37.

I note, however, that the majority leaves what is re­
quired by its arrangement-focused inquiry less than clear. 
In parts, the opinion suggests that the police must arrange 
an identification “procedure,” regardless of whether they 
“inten[d] the arranged procedure to be suggestive.” Ante, 
at 2, n. 1; see also ante, at 7-8. Elsewhere, it indicates 
that the police must arrange the “suggestive circum­
stances” that lead the witness to identify the accused. See

4 T he m ajo rity  den ies th a t  i t  h a s  im posed a mens rea  req u irem en t, see 
ante, a t  2, n. 1, b u t by confin ing ou r due process concerns to  police- 
a rra n g e d  id en tif ica tion  procedures, th a t  is ju s t  w h a t i t  h a s  done. The 
m ajo rity  acknow ledges th a t  “w h e th e r or no t [the police] in ten d ed  the  
a rra n g e d  procedure  to be suggestive” is ir re le v a n t u n d e r  o u r p rece­
den ts , ibid., b u t  s t il l p laces d ispositive w eigh t on w h e th e r o r no t th e  
police in ten d ed  th e  procedure itself.
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ante, at 1-2, 10—11, 18-19. Still elsewhere it refers to “im­
proper” police conduct, ante, at 1-2, 9-12, connoting bad 
faith. Does police “arrangement” relate to the procedure, the 
suggestiveness, or both? If it relates to the procedure, do 
suggestive preprocedure encounters no longer raise the 
same concerns? If the police need not “inten[d] the ar­
ranged procedure to be suggestive,” ante, at 2, n. 1, what 
makes the police action “improper”? And does that mean 
that good-faith, unintentional police suggestiveness in a 
police-arranged lineup can be “impermissibly sugges­
tive”? If no, the majority runs headlong into Wade. If 
yes, on what basis—if not deterrence—does it distinguish 
unintentional police suggestiveness in an accidental 
confrontation?

The arrangement-focused inquiry will sow needless con­
fusion. If the police had called Perry and Blandon to 
the police station for interviews, and Blandon saw Perry 
being questioned, would that be sufficiently “improper 
police arrangement”? If Perry had voluntarily come to the 
police station, would that change the result? Today’s 
opinion renders the applicability of our ordinary inquiry 
contingent on a murky line-drawing exercise. Whereas 
our two-step inquiry focuses on overall reliability—and 
could account for the spontaneity of the witness’ identifi­
cation and degree of police manipulation under the total­
ity of the circumstances—today’s opinion forecloses that 
assessment by establishing a new and inflexible step zero.

B
The majority regards its limitation on our two-step rule 

as compelled by precedent. Its chief rationale, ante, at 7— 
13, is that none of our prior cases involved situations 
where the police “did not arrange the suggestive circum­
stances.” Ante, at 10; see also ante, at 2, n. 1. That is not 
necessarily true, given the seemingly unintentional en­
counter highlighted in Wade. But even if it were true, it is
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unsurprising. The vast majority of eyewitness identifica­
tions that the State uses in criminal prosecutions are 
obtained in lineup, showup, and photograph displays 
arranged by the police. Our precedents reflect that practi­
cal reality.

It is also beside the point. Our due process concerns 
were not predicated on the source of suggestiveness. 
Rather, “[i]t is the likelihood of misidentification which 
violates a defendant’s right to due process,” Biggers, 409 
U. S., at 198, and we are concerned with suggestion in­
sofar as it has “corrupting effect[s]” on the identification’s 
reliability. Brathwaite, 432 U. S., at 114. Accordingly, 
whether the police have created the suggestive circum­
stances intentionally or inadvertently, the resulting iden­
tification raises the same due process concerns. It is no 
more or less likely to misidentify the perpetrator. It is 
no more or less powerful to the jury. And the defendant 
is no more or less equipped to challenge the identifica­
tion through cross-examination or prejudiced at trial. The 
arrangement-focused inquiry thus untethers our doctrine 
from the very ‘“evidentiary interest’” it was designed to 
protect, inviting arbitrary results. Id., at 113, n. 14.

Indeed, it is the majority’s approach that lies in tension 
with our precedents. Whereas we previously disclaimed 
the crabbed view of suggestiveness as “the result of po­
lice procedures intentionally designed to prejudice an ac­
cused,” Wade, 388 U. S., at 235, the majority’s focus on 
police rigging and improper conduct will revive it. Where­
as our precedents were sensitive to intentional and unin­
tentional suggestiveness alike, see supra, at 2-3, today’s 
decision narrows our concern to intentionally orchestrated 
suggestive confrontations. We once described the “pri­
mary evil to be avoided” as the likelihood of misidentification. 
Biggers, 409 U. S., at 198. Today’s decision, however, 
means that even if that primary evil is at its apex, we 
need not avoid it at all so long as the suggestive circum-
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stances do not stem from improper police arrangement.
C

The majority gives several additional reasons for why 
applying our due process rule beyond improperly police- 
arranged circumstances is unwarranted. In my view, none 
withstands close inspection.

First, the majority insists that our precedents “aim to 
deter police from rigging identification procedures,” so our 
rule should be limited to applications that advance that 
“primary aim” and “key premise.” Ante, at 2, 11 (citing 
Brathwaite, 432 U. S., at 112). That mischaracterizes our 
cases. We discussed deterrence in Brathwaite because 
Brathwaite challenged our two-step inquiry as lacking 
deterrence value. Brathwaite argued that deterrence de­
manded a per se rule excluding all suggestive identifica­
tions. He said that our rule, which probes the reliability of 
suggestive identifications under the totality of the circum­
stances, “cannot be expected to have a significant deter­
rent impact.” Id., at 111.

We rebutted Brathwaite’s criticism in language the 
majority now wrenches from context: Upon summarizing 
Brathwaite’s argument, we acknowledged “several inter­
ests to be considered.” Ibid. We then compared the two 
rules under each interest: First, we noted the “driving 
force” behind Wade and its companion cases—“the concern 
that the jury not hear eyewitness testimony unless that 
evidence has aspects of reliability”—and found both ap­
proaches “responsive to this concern,” but the per se rule 
to go “too far” in suppressing reliable evidence. 432 U. S., 
at 111-112. We noted a “second factor”—deterrence— 
conceding that the per se rule had “more significant deter­
rent effect,” but noting that our rule “also has an influence 
on police behavior.” Id., at 112. Finally, we noted a “third 
factor”—“the effect on the administration of justice”— 
describing the per se rule as having serious drawbacks on
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this front. Ibid. That was no list of “primary aim[s].” Nor 
was it a ringing endorsement of the primacy of deterrence. 
We simply underscored, in responding to Brathwaite, 
that our rule was not without deterrence benefits. To 
the contrary, we clarified that deterrence was a subsidiary 
concern to reliability, the “driving force” of our doctrine. It 
is a stretch to claim that our rule cannot apply wherever 
“[t]his deterrence rationale is inapposite.” Ante, at 11.

Second, the majority states that Coleman v. Alabama, 
399 U. S. 1 (1970), held that “[n]o due process violation 
occurred . . . because nothing ‘the police said or did 
prompted’” the identification and shows that our rule is 
linked “only to improper police arrangement.” Ante, at 
11—12. That misreads the decision. In Coleman, the 
petitioners challenged a witness’ in-court identification of 
them at trial on grounds that it had been tainted by a 
suggestive pretrial lineup. We held that no due process 
violation occurred because the in-court identification ap­
peared to be “entirely based upon observations at the 
time of the assault and not at all induced by the conduct of 
the lineup,” and thus could not be said to stem from an 
identification procedure “‘so impermissibly suggestive as 
to give rise to a very substantial likelihood of irreparable 
misidentification.’” 399 U. S., at 5-6 (plurality opinion). 
We then dismissed each of the asserted suggestive influ­
ences as having had no bearing on the identification at all: 
The petitioners claimed that the police intimated to the 
witness that his attackers were in the lineup; we found the 
record “devoid of evidence that anything the police said or 
did” induced the identification. Id., at 6. The petitioners 
claimed that they alone were made to say certain words; 
we found that the witness identified petitioners before 
either said anything. One petitioner claimed he was 
singled out to wear a hat; we found that the witness’ 
identification “d[id] not appear . . . based on the fact that 
he remembered that [the attacker] had worn a hat.” Ibid.
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Thus, far from indicating that improper police conduct is a 
prerequisite, Coleman merely held that there had been no 
influence on the witness. In fact, in concluding that the 
lineup was not “‘so impermissibly suggestive as to give 
rise to a very substantial likelihood of irreparable misi­
dentification,’” Coleman indicates that the two-step in­
quiry is not truncated at the threshold by the absence of 
police misconduct.

Third, the majority emphasizes that we should rely on 
the jury to determine the reliability of evidence. See ante, 
at 15-16. But our cases are rooted in the assumption that 
eyewitness identifications upend the ordinary expectation 
that it is “the province of the jury to weigh the credibility 
of competing witnesses.” Kansas v. Ventris, 556 U. S. 586, 
594, n. (2009). As noted, jurors find eyewitness evidence 
unusually powerful and their ability to assess credibility 
is hindered by a witness’ false confidence in the accuracy 
of his or her identification. That disability in no way de­
pends on the intent behind the suggestive circumstances.

The majority’s appeals to protecting the jury’s domain, 
moreover, appeared in dissent after dissent from our de­
cisions. See Foster v. California, 394 U. S. 440, 447
(1969) (Black, J., dissenting) (“[T]he jury is the sole tribu­
nal to weigh and determine facts” and “must . . .  be al­
lowed to hear eyewitnesses and decide for itself whether it 
can recognize the truth”); Simmons, 390 U. S., at 395 
(Black, J., concurring in part and dissenting in part) (“The 
weight of the evidence . . .  is not a question for the Court 
but for the jury”). So too does the majority’s assurance 
that other constitutional protections like the Sixth 
Amendment rights to compulsory process and confronta­
tion can suffice to expose unreliable identifications. Com­
pare ante, at 6, with Foster, 394 U. S., at 448-449 (Black, 
J., dissenting) (“The Constitution sets up its own stand­
ards of unfairness in criminal trials,” including the Sixth 
Amendment “right to compulsory process” and “right to
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confront . . . witnesses”). So too does the majority’s appeal 
to leave reliability to the rules of evidence. Compare ante, 
at 17, with Foster, 394 U. S., at 448 (Black, J., dissenting) 
(‘“Rules of evidence are designed in the interests of fair 
trials’”), and Stovall, 388 U. S., at 306 (Black, J., dissent­
ing) (“[T]he result . . .  is to put into a constitutional mould 
a rule of evidence”). Those arguments did not prevail 
then; they should not prevail here.

Fourth, the majority suggests that applying our rule 
beyond police-arranged suggestive circumstances would 
entail a heavy practical burden, requiring courts to engage 
in “preliminary judicial inquiry” into “most, if not all, 
eyewitness identifications.” Ante, at 13, 18. But that is 
inaccurate. The burden of showing “impermissibly sug­
gestive” circumstances is the defendant’s, so the objection 
falls to the defendant to raise. And as is implicit in the 
majority’s reassurance that Perry may resort to the rules 
of evidence in lieu of our due process precedents, trial 
courts will be entertaining defendants’ objections, pretrial 
or at trial, to unreliable eyewitness evidence in any event. 
The relevant question, then, is what the standard of ad­
missibility governing such objections should be. I see no 
reason to water down the standard for an equally sugges­
tive and unreliable identification simply because the 
suggestive confrontation was unplanned.

It bears reminding, moreover, that we set a high bar for 
suppression. The vast majority of eyewitnesses proceed to 
testify before a jury. To date, Foster is the only case in 
which we have found a due process violation. 394 U. S., at 
443. There has been no flood of claims in the four Federal 
Circuits that, having seen no basis for an arrangement- 
based distinction in our precedents, have long indicated 
that due process scrutiny applies to all suggestive identifi­
cation procedures. See Dunnigan v. Keane, 137 F. 3d 117, 
128 (CA2 1998); United States v. Bouthot, 878 F. 2d 1506, 
1516 (CA1 1989); Thigpen v. Cory, 804 F. 2d 893, 895 (CA6

Cite as: 565 U. S .  (2012) 13
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1986); see also Green v. Loggins, 614 F. 2d 219, 223 (CA9 
1980). Today’s decision nonetheless precludes even the 
possibility that an unintended confrontation will meet 
that bar, mandating summary dismissal of every such 
claim at the threshold.

Finally, the majority questions how to “rationally dis­
tinguish suggestiveness from other factors bearing on the 
reliability of eyewitness evidence,” such as “poor vision” or 
a prior “grudge,” ante, at 13-14, and more broadly, how to 
distinguish eyewitness evidence from other kinds of argu­
ably unreliable evidence. Ante, at 14-15. Our precedents, 
however, did just that. We emphasized the ‘“formidable 
number of instances in the records of English and Amer­
ican trials’” of “miscarriage[s] of justice from mistaken 
identification.” Wade, 388 U. S., at 228. We then observed 
that ‘“the influence of improper suggestion upon identify­
ing witnesses probably accounts for more miscarriages of 
justice than any other single factor.’” Id., at 229. More­
over, the majority points to no other type of evidence that 
shares the rare confluence of characteristics that makes 
eyewitness evidence a unique threat to the fairness of 
trial. Jailhouse informants, cf. ante, at 15, unreliable as 
they may be, are not similarly resistant to the traditional 
tools of the adversarial process and, if anything, are met 
with particular skepticism by juries.

It would be one thing if the passage of time had cast 
doubt on the empirical premises of our precedents. But 
just the opposite has happened. A vast body of scientific 
literature has reinforced every concern our precedents 
articulated nearly a half-century ago, though it merits 
barely a parenthetical mention in the majority opinion. 
Ante, at 14. Over the past three decades, more than two 
thousand studies related to eyewitness identification have 
been published. One state supreme court recently ap­
pointed a special master to conduct an exhaustive survey 
of the current state of the scientific evidence and conclud-
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ed that “[t]he research . . .  is not only extensive,” but “it 
represents the ‘gold standard in terms of the applicability 
of social science research to law.’” State v. Henderson, 208 
N. J. 208, 283, 27 A. 3d 872, 916 (2011). “Experimental 
methods and findings have been tested and retested, 
subjected to scientific scrutiny through peer-reviewed 
journals, evaluated through the lens of meta-analyses, and 
replicated at times in real-world settings.” Ibid.; see also 
Schmechel, O’Toole, Easterly, & Loftus, Beyond the Ken? 
Testing Jurors’ Understanding of Eyewitness Reliability 
Evidence, 46 Jurimetrics 177, 180 (2006) (noting “nearly 
unanimous consensus among researchers about the [eye­
witness reliabihty] field’s core findings”).

The empirical evidence demonstrates that eyewitness 
misidentification is “ ‘the single greatest cause of wrongful 
convictions in this country.’”5 Researchers have found 
that a staggering 76% of the first 250 convictions over­
turned due to DNA evidence since 1989 involved eyewit­
ness misidentification.6 Study after study demonstrates

5 S ta te  v. Henderson, 208 N. J . 208, 231, 27 A. 3d 872, 885 (2011); see
~  1 ---- -------  D 0  0 7 0  A O J  1 0 C 7  1 0 C C  / T \  n  0 0 0 0 1 .3.J.S0, e .g ., J - J t t o r u  v. U 7 l lZ € U >  u iu ie a , u  i  u  r \ .  ^u. i ,  j l a k j v j  . k j . £j k j \j o ) ,

S ta te  v. Dubose, 285 W is. 2d 143, 162, 699 N. W. 2d 582, 592 (2005); 
D ept, of Ju s tice , Office of Ju s tic e  P rogram s, E. C onnors, T. L und regan , 
N. M iller, & T. M cEw en, C onvicted by Ju r ie s , E xonerated  by Science: 
C ase S tu d ies  in  th e  U se of DNA E vidence to  E s tab lish  Innocence A fter 
T ria l 24 (1996); B. C u tle r & S. Penrod, M istak en  Iden tification : The 
E yew itness , Psychology, an d  th e  Law  8 (1995); W ells, “Good, You 
Id en tified  th e  S uspect”: F eedback  to E yew itnesses D isto rts  th e ir  
R eports  of th e  W itnessing  E xperience, 83 J . of A pplied  Psychology No. 3 
360 (1998).

6B. G a rre tt, C onvicting the  Innocent: W here C rim ina l P rosecu tions 
Go W rong 9, 48, 279 (2011); see also, e.g., Innocence Project, F ac ts  on 
Post-C onviction  DNA E xonera tions (75% of postconviction  DNA exon­
e ra tio n  cases in  th e  U. S. involved eyew itness m isiden tification), h ttp :// 
w w w .in n o c e n cep ro jec t.o rg /C o n ten t/F ac ts_ o n _ P o stC o n v ic tio n _ D N A _  
E xonera tions.php  (as v is ited  J a n . 11, 2012, an d  availab le  in  C lerk  of 
C ou rt’s case file); D ept, of Ju s tice , N a tio n a l In s titu te  of Ju s tice , E ye­
w itn ess  Evidence: A G uide for Law  E nfo rcem en t iii (1999) (85% of 28

http://www.innocenceproject.org/Content/Facts_on_PostConviction_DNA_
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that eyewitness recollections are highly susceptible to 
distortion by postevent information or social cues;7 that 
jurors routinely overestimate the accuracy of eyewitness 
identifications;8 that jurors place the greatest weight on 
eyewitness confidence in assessing identifications9 even 
though confidence is a poor gauge of accuracy;10 and that 
suggestive ness can stem from sources beyond police- 
orchestrated procedures.11 The majority today never­
theless adopts an artificially narrow conception of the 
dangers of suggestive identifications at a time when our 
concerns should have deepened.

Ill
There are many reasons why Perry’s particular situa­

tion might not violate due process. The trial court found

felony convictions o v e rtu rn ed  on DNA evidence involved eyew itness 
m is iden tifica tion ).

7See, e.g., G abbert, M em on, A llan, & W righ t, Say i t  to  My Face: 
E xam in ing  th e  E ffects of Socially E ncoun tered  M isinform ation , 9 L egal 
& C rim inological Psychol. 215 (2004); D ouglass & S teb lay , M em ory 
D isto rtion  in  E yew itnesses: A M eta-A nalysis of th e  P ost-Iden tifica tion  
F eedback  Effect, 20 A pplied  C ognitive Psychol. 859, 864—865 (2006).

8 See B righam  & B othw ell, T he A bility  of P rospective J u ro rs  to  E s ti­
m a te  th e  A ccuracy of E yew itness Iden tifica tions, 7 L aw  & H um . B ehav. 
19, 22 -24 , 28 (1983) (nearly  84% of study  re sp o n d en ts  overes tim a ted  
accuracy  ra te s  of iden tifications); see also, e.g., S ig ler & Couch, E yew it­
n ess  T estim ony  an d  th e  J u ry  V erdict, 4 N. Am. J .  Psychol. 143, 146 
(2002).

9 See C u tle r & Penrod, M is tak en  Iden tification , a t  181-209; L indsay, 
W ells, & R um pel, C an  People D etec t E yew itness-Iden tifica tion  A ccu ra­
cy W ith in  an d  A cross S itua tions?  66 J . A pplied Psychol. 79, 83 (1981).

10 See B rew er, F east, & R ishw orth , T he Confidence-A ccuracy R e­
la tio n sh ip  in  E yew itness Iden tifica tion , 8 J . E x p erim en ta l Psychol. 
A pplied 44, 44—45 (2002) (“average  confidence-accuracy co rre la tions 
genera lly  e s tim a te d  betw een  litt le  m ore th a n  0 a n d  .29”); see also, e.g., 
Sporer, P enrod , R ead, & C utler, Choosing, Confidence, an d  Accuracy: 
A M eta-A nalysis o f th e  Confidence-Accuracy R ela tion  in  E yew itness 
Iden tifica tion  S tud ies, 118 Psychol. B ull. 315 (1995).

11 See B rie f for W ilton D edge e t  al. a s  A m id  Curiae 8, n . 13.
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that the circumstances surrounding Blandon’s identifica­
tion did not rise to an impermissibly suggestive level. It is 
not at all clear, moreover, that there was a very substan­
tial likelihood of misidentification, given Blandon’s lack of 
equivocation on the scene, the short time between crime 
and confrontation, and the “fairly well lit” parking lot. 
App. 56. The New Hampshire Supreme Court, however, 
never made findings on either point and, under the major­
ity’s decision today, never will.

ie ie Jc

The Court’s opinion today renders the defendant’s due 
process protection contingent on whether the suggestive 
circumstances giving rise to the eyewitness identification 
stem from improper police arrangement. That view lies 
in tension with our precedents’ more holistic conception 
of the dangers of suggestion and is untethered from the 
evidentiary interest the due process right protects. In my 
view, the ordinary two-step inquiry should apply, whether 
the police created the suggestive circumstances intention­
ally or inadvertently. Because the New Hampshire Su­
preme Court truncated its inquiry at the threshold, I 
would vacate the judgment and remand for a proper anal­
ysis. I respectfully dissent.


