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In the Court of Appeals of the StiffFhf4Alaska

NOV 0 4 20If

Floyd Demientieff,

Appellant,
v.

State o f Alaska,

Appellee.

Trial Court Case # 4BE-07-00056CT

Court o f Appeals No. A -10874

O r d e r

Date of Order: 11/4/11

Before: Coats, Chief Judge, and Mannheimer and Bolger, Judges.

The State seeks full-court reconsideration o f a single-judge order that granted a 

non-routine extension of time to the Public Defender Agency to file their opening brief 

in this case. The challenged extension gives the Public Defender Agency a total o f 406 

days to file the brief —  the original 30 days, plus extensions totaling 376 days.

The State asserts (correctly) that there are currently dozens of pending cases 

where this Court has granted the Public Defender Agency more than 300 days to file 

their opening brief. This Court notes that we have granted similarly lengthy extensions 

to the Office o f Public Advocacy and to attorneys working under contract with the Office 

o f  Public Advocacy.

The State contends that, because this Court is granting such lengthy 

extensions, this Court has essentially abrogated the briefing time limits established in 

Appellate Rule 503.5, and has abandoned its duty to insure that appeals are decided in 

a timely fashion —  thus violating the rights o f crime victims and potentially prejudicing
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the State’s ability to re-assemble its case in the event that a defendant’s appeal is 

successful and a re-trial is required.

The Clerk of the Appellate Courts, Marilyn May, recently circulated a 

report that contains a summary of briefing statistics drawn from al! Court o f Appeals 

cases that were closed during Fiscal Year 2011 —  that is, all cases closed between 

July 1,2010 and June 30, 2011.

This Court has examined the underlying data, and we have generated our 

own supplemental report that separately analyzes (1) the cases handled by the Public 

Defender Agency, (2) the cases handled by the Office o f Public Advocacy, and (3) the 

cases handled by attorneys working under contract with OPA. This report provides the 

average length of extension granted in these three categories o f cases, and it also tracks 

how many briefs were filed during Fiscal Year 2011 by each attorney working for, or 

under contract with, the two agencies.

These statistics bear out the State’s assertions regarding the length of time 

it is taking to complete the briefing in criminal appeals. However, the statistics also 

show that the Public Defender Agency and the Office of Public Advocacy (if its contract 

attorneys are included) are each filing approximately a brief per week.

We agree with the State that the current level o f  appellate delay is not 

acceptable, but we do not think that it would be helpful to suddenly stop granting 

extensions of time to the defense bar, or to suddenly impose a new limit on the amount 

o f  extended time that will be granted in any particular case.

Accordingly:

1. The single-judge decision granting the extension of time in Demien- 

tie ff s case is A f f i r m e d ,  but

2. We hereby direct the Clerk of the Appellate Courts to promptly arrange 

a meeting between this Court and supervisory personnel o f the Public Defender Agency,



the Office o f Public Advocacy, and the Office of Special Prosecutions and Appeals to 

discuss strategies for reducing the amount of time it is taking to brief criminal appeals. 

We further direct the Clerk to promptly distribute a copy of this Court’s supplemental 

statistical report to each of these three agencies.

Entered at the direction o f the Court.

Enclosure

cc: Office o f Public Advocacy

Distribution:

Tracey Wollenberg 
Assistant Public Defender 
900 W 5th Ave Ste 200 
Anchorage AK 99501

Kenneth Rosenstein 
OSPA
310 K St Ste 308 
Anchorage AK 99501

C'lerk o f the Appellate Courts

Beth Adams, Chief Deputy Clerk



O pen ing

Brie fs

Average Standard 
A T  Rep # of Cases Extension Deviation
PD 46 313.9 159.4

A T  Rep # of Cases Avg Ext Stnd Dev
PD K 1 363.0 0.0

A T  Rep ft of Cases Avg Ext Stnd Dev
OPA 23 333.7 241.6

A T  Rep # of Cases Avg Ext Stnd Dev
OPA K 34 292.6 206.8

A T  Rep # of Cases Avg Ext Stnd Dev
Private 18 200.3 180.9

A T  Rep ft of Cases Avg Ext Stnd Dev
pro se 10 92.1 80.0

A T  Rep # of Cases Avg Ext Stnd Dev
OSPA 4 90.8 28.3

Total Cases: 136

A ppe llee 's  B rie fs  

AE Rep # of Cases Avg Ext Stnd Dev
PD 4 86.5 15.7

AE Rep U of Cases Avg Ext Stnd Dev
OPA 0 N /A  N /A

AE Rep # of Cases Avg Ext Stnd Dev
OSPA 100 154.4 89.4

P ub lic  D e fe nd er 

A p p e lla te  

D iv is ion :

Total Briefs 
(Appellate & 50
Trial Offices):

A T  A t ty  N am e  # of Briefs 
Allard 2

A T  A t ty  N am e  

Barr

A T  A t ty  N am e  # of Briefs
Foote-Jones 2

A T  A t ty  N am e  

Garton

A T  A t ty  N am e  # of Briefs
McFarland 5

A T  A t ty  N am e  

Mock

A T  A t ty  N am e  

Moudy
ft of Briefs 

6
A T  A t ty  N am e  

Reineke

A T  A t ty  N am e  

Q. Steiner
# of Briefs 

1
A T  A t ty  N am e  

W hite

A T  A t ty  N am e  # of Briefs
Wollenberg 4

PD T ria l O ffices:

A T  A t ty  N a m e  # of Briefs 
Franklin 1

A T  A t ty  N am e  

Richard

# of Briefs
4

# of Briefs
3

ft of Briefs
4

ft of Briefs 
12

# of Briefs
5

ft o f  Briefs
1



Office of Public 
Advocacy:

T o ta l B rie fs: 23

AT Atty Name tt o f  B rie fs  

Bair 8

AT Atty Name tt o f  B rie fs

T r im m e r 9

AT Atty Name # o f  B rie fs

Berens 1

AT Atty Name ft of B rie fs  

D ickson 1

AT Atty Name # o f  B rie fs

G lo ve r 2

AT Atty Name tt o f  B rie fs 

G riffin  1

AT Atty Name # o f  B rie fs

M cD anne ! 1

OPA Contract 
Attorneys:

T o ta l B rie fs: 34

AT Atty Name tt of B rie fs  AT Atty Name tt o f  B rie fs

A lle n  4 A n g s tm a n  1

AT Atty Name tt o f  B rie fs  AT Atty Name tt o f  B rie fs

B ro w n  1 B u tle r 1

AT Atty Name tt o f  B rie fs  AT Atty Name # o f  B rie fs

C h a ffin  1 D u ffy  1

AT Atty Name tt o f  B rie fs  AT A t ty  N am e tt o f  B rie fs

G eo rge  2 G ra p e r 1

AT A t ty  N am e tt of B rie fs  AT A tty  N am e tt of B rie fs

G ou ld  1 H ie b e rt 1

AT A t ty  N am e tt o f  B rie fs  AT A t ty  N am e tt o f  B rie fs

Kam ai 1 K erry  3

AT A t ty  N am e tt of B rie fs  AT A tty  N am e tt of B rie fs

L ibbey  1 M a lin  4

AT A t ty  N am e tt o f  B rie fs  AT A tty  N am e tt o f  B rie fs

M a rt in e z  5 M cC une  1

AT A t ty  N am e tt of B rie fs  AT A t ty  N am e tt of B rie fs

A. S te in e r 2 S tro u p  1

AT A t ty  N am e tt o f  B rie fs  

T o rre s  1

AT A tty  N am e tt of B rie fs  

W it te n b ra d e r  1



(16) at the request of the victim, the right to be notified by the appropriate law 

enforcement agency or the prosecuting attorney of a request for a continuance that may 

substantially delay the date of trial, sentencing, including a proceeding before a three- 

judge panel under AS 12.55.175, or an appeal.



Lila Hobbs

From: karen.dynamic@gci.net on behalf of Karen Foster <karen.dynamic@gci.net>
Sent: Friday, January 27, 2012 7:38 AM
To: Lila Hobbs
Subject: Today's Hearing

The earlier email I sent had the wrong date for the new defense attorney. It should have been 2009 Can you 
please change it. Thanks,

Karen

State of Alaska v. Kenneth Dion

November, 2006 
September 15, 2008 
January 5th, 2009 
May 11,2009 
March 23,2010 
April 19,2010 
July 15, 2010 
August 30, 2010 
February 7th, 2011 
May 10th, 2011 
June 15th, 2011 
October 31st, 2011

Kenneth Dion Identified
First Trial Date
Second Trial Date
Third Trial Date
New Defense attorney assigned
Fourth Trial Date
New Prosecutor assigned
Fifth Trial Date
Sixth Trial Date
Went to Trial, Jury finally selected.
Dion convicted
Dion sentenced to 124 years

4 month delay 
4 month delay 
4 month delay

One year delay

4 month delay 
6 month delay

mailto:karen.dynamic@gci.net
mailto:karen.dynamic@gci.net


F I S C A L  N O T E

S T A T E  O F  A L A SK A
2012 L E G IS L A T IV E  S E S S IO N

Identifier (file name) S B  1 3 5 -D O A -O P A -1  -2 7 -1 2
Title Continuances in Crim inal Trials; Victim s

Bill Version
Fiscal Note Number
() Publish Date

Dept. Affected
Appropriation
Allocation

SB135

Administration

Sponsor
Requester

Senators French and Dyson

Legal and Advocacy Services 
Office of Public Advocacy

Senate Judiciary

Expenditures/Revenues

 O M B Com ponent Number

(Thousands of Dollars)_____

43

Note: Am ounts do not include inflation unless otherwise noted below.

FY13
Appropriation

Requested

Included in 
Governor's 

FY13 
Request

Out-Year Cost Estimates

O P E R A T IN G  E X P E N D IT U R E S F Y 1 3 F Y 1 3 F Y 14 F Y 1 5 F Y 16 F Y 1 7 F Y 18
Personal Services 
T  ravel 
Services 
Commodities 
Capital Outlay 
Grants, Benefits 
M iscellaneous

*** *** *** *** *** *** ***

T O T A L  O P E R A T IN G *** *** *** *** *** *** ***

FU N D  S O U R C E (Thousands of Dollars)
10 0 2 Federal Receipts
10 0 3 G F  Match
100 4 G F
10 0 5 G F/P rg m  (D G F )
10 3 7 G F /M H  (U G F)
1 1 7 8 temp code (U G F)

T O T A L *** *** *** *** *** *** ***

P O S IT IO N S
Full-time
Part-time
Temporary

C H A N G E  IN R E V E N U E S

E stim a te d  S U P P L E M E N T A L  ( F Y 12 )  o p era tin g  c o s ts
(discuss reasons and fund source(s) in analysis section)

E stim a te d  C A P IT A L  (F Y 13 )  c o s ts
(discuss reasons and fund source(s) in analysis section)

(separate supplemental appropriation required) 

(separate capital appropriation required)

W hy th is  f is c a l note d iffe rs  from  p re v io u s  v e rs io n  (if in itial v e rs io n , p le a s e  note a s  su ch )
Not applicable, initial version

Prepared by Richard Allen, Director______________________________________________________ Phone 9 0 7-26 9 -350 4 _______
Division Office of Public Advocacy___________________________________________________ Date/Tim e 0 1 /2 7 /2 0 12  9 :15  a.m.

Approved by John Cram er, Deputy Com m issioner________________________________________  Date 1 /2 7 /2 0 12 ___________
Department of Administration_______________________________________________

(Revised 1/17/2012 OMB) P age  1 of 2



F IS C A L  N O T E

Analysis

S T A T E  O F  A L A SK A  B IL L  N O . SB135
2012 L E G IS L A T IV E  SE S S IO N

This b ill amends AS 12.61.010(a) by requiring th a t the  v ic tim  o f a crim e be no tified  o f any request fo r  a continuance 
o r pending m otions th a t may substantia lly  delay the prosecution, and in fo rm  the  court o f the  v ictim 's position on 
these m otions. This bill amends Rule 45 (d)(2) o f the Alaska Rules o f Crim inal Procedure by adding language tha t 
requires the  cou rt to  grant continuances on ly a fte r consideration o f the  crim e v ic tim  as provided in a new subsection 
(h) th a t th is bill w ou ld  also add to  Rule 45. The new subsection (h) requires the  cou rt to  consider the  victim 's 
position on m otions to  continue.

Courts cu rrently  consider the  im pact o f delay on a v ic tim 's rights under the  state constitu tion . The Office o f Public 
Advocacy believes th a t the v ic tim 's concerns are already considered by parties in tr ia l cases as a resu lt o f 
constitu tiona l requirem ents concerning crim e victim s. The com pulsory language in the  am endm ent to  Rule 45 may 
have the  collateral e ffect o f causing additiona l hearings and delay if  the  v ictim  cannot be located. This w ill be 
im pacted by how the  courts in te rp re t "substantia l delay."

A lthough th is bill may increase hearings and delay, the  O ffice o f Public Advocacy (OPA) cannot re liab ly predict 
w h e the r this w ill occur o r w ha t the fiscal im pact w ill be. Therefore, the  Agency subm its an inde te rm ina te  fiscal note.

(Revised 1/17/2012 OMB) P age  2 of 2



A l a s k a  S t a t e  L e g i s l a t u r e

Senator Hollis French, Chair Committee Members:
State Capitol, Room 417 Senator Bill Wielechowski
Juneau, Alaska 99801 1 p j f e p l  I Senator Lesil McGuire
Phone: (907) 465-3892 Senator Joe Paskvan
Fax: (907) 465-6595 Senator John Coghill

Senate Judiciary Committee 

MEMORANDUM 

Summary of Changes SB 135, Version M

•  Section 2, lines 12-15 -  incorporates a  definition o f  “substantially  delay”

•  Section 3, line 24 -  rem oves the w ord “only”

•  Section 3, line 25 -  “i f  know n” w as added to provide for instances w here the 
victim  cannot be contacted or does not w ish to  participate

•  Section 4, line 4 -  “ i f  know n” w as added again  to account for the 
aforem entioned  circum stances



A l a s k a  S t a t e  L e g i s l a t u r e

Senator Hollis French, Chair
State Capitol, Room 417 
Juneau, Alaska 99801 
Phone: (907) 465-3892 
Fax: (907) 465-6595

Senator Lesil McGuire 
Senator Joe Paskvan 
Senator John Coghill

Committee Members:
Senator Bill Wielechowski

Senate Judiciary Committee

MEMORANDUM

TO: Leg Legal 

FROM: Cindy Smith 

RE: CS for SB 135 0966\A

Please draft a committee substitute for SB 135 Continuances in Criminal Trials, making die 
following changes:

On page 4 at line 11, after die word motion, add language to diis effect:

“in diis section a substantial delay means, for a misdemeanor, any delay of one mondi or longer, 
for a felony, any delay of two mondis or longer, and for an appeal, any delay of six months or 
longer.”

On page 4, at lines 20, omit die word “only”

On page 4 at line 21 insert die words “if known” after die word “victim” (so that it reads ..interests 
if die crime victim, if known, ...”

On page 4 at line 31, insert die words “if known” after die word “motion”



(5) inform the victim of a pending motion that may delay the prosecution for

a substan tia l period  and  inform  the court of the v ic tim ’s position on the m otion; in 

this p a rag rap h , “substan tia l period” m eans, fo r a m isdem eanor, any delay of one 

m onth  o r longer, and  fo r a felony, any delay of two m onths o r longer.

I

o /  C u^ 4-*



WORK D RA FT WORK D RA FT WORK D R A FT

27-LS0966\M
Gardner

2/3/12

CS FO R  SEN A TE BILL NO. 135(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SEVENTH LEGISLATURE - SECOND SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATORS FRENCH, Dyson

A B ILL 

FO R  AN A CT E N TITL ED  

"A n  A ct re la ting  to the  rights of crim e victim s; re la ting  to the  duties o f prosecuting 

atto rneys; and  am ending  Rule 45, A laska Rules of C rim inal P rocedu re ."

BE IT  EN A C TED  BY T H E  LE G ISL A T U R E  O F T H E  STA TE O F ALASKA:

* Section 1. AS 12.61.010(a) is amended to read:

(a) Victims of crimes have the following rights:

(1) the right to be present during any proceeding in

(A) the prosecution and sentencing of a defendant if the 

defendant has the right to be present, including being present during testimony 

even if the victim is likely to be called as a witness;

(B) the adjudication of a minor as provided under

AS 47.12.110;

(2) the right to be notified by the appropriate law enforcement agency 

or the prosecuting attorney of any request fo r a continuance th a t m ay substantially  

delay the prosecution and  o f the date of trial, sentencing, including a proceeding

-1- CSSB 135(JUD)
N e w  T e x t  U n d e r l i n e d  [DELETED TE X T  BRACKETED]
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before a three-judge panel under AS 12.55.175, an appeal, and any hearing in which 

the defendant's release from custody is considered;

(3) the right to be notified that a sentencing hearing or a court 

proceeding to which the victim has been subpoenaed will not occur as scheduled;

(4) the right to receive protection from harm and threats of harm 

arising out of cooperation with law enforcement and prosecution efforts and to be 

provided with information as to the protection available;

(5) the right to be notified of the procedure to be followed to apply for 

and receive any compensation under AS 18.67;

(6) at the request of the prosecution or a law enforcement agency, the 

right to cooperate with the criminal justice process without loss of pay and other 

employee benefits except as authorized by AS 12.61.017 and without interference in 

any form by the employer of the victim of crime;

(7) the right to obtain access to immediate medical assistance and not 

to be detained for an unreasonable length of time by a law enforcement agency before 

having medical assistance administered; however, an employee of the law 

enforcement agency may, if necessary, accompany the person to a medical facility to 

question the person about the criminal incident if the questioning does not hinder the 

administration of medical assistance;

(8) the right to make a written or oral statement for use in preparation 

of the presentence report of a felony defendant;

(9) the right to appear personally at the defendant's sentencing hearing 

to present a written statement and to give sworn testimony or an unsworn oral 

presentation;

(10) the right to be informed by the prosecuting attorney, at any time 

after the defendant's conviction, about the complete record of the defendant's 

convictions;

(11) the right to notice under AS 12.47.095 concerning the status of the 

defendant found not guilty by reason of insanity;

(12) the right to notice under AS 33.16.087 of a hearing concerning 

special medical parole of the defendant;

CSSB 135(JUD) -2-
N e w  T e x t  U n d e r l i n e d  [DELETED T E X T  BRACKETED]
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(13) the right to notice under AS 33.16.120 of a hearing to consider or 

review discretionary parole of the defendant;

(14) the right to notice under AS 33.30.013 of the release or escape of 

the defendant; and

(15) the right to be notified orally and in writing of and receive 

information about the office of victims' rights from the law enforcement officer 

initially investigating the crime and from the prosecuting attorney assigned to the 

offense; at a minimum, the information provided must include the address, telephone 

number, and Internet address of the office of victims' rights; this paragraph

(A) applies only to victims of felonies and to victims of class A 

misdemeanors if the class A misdemeanor is a crime involving domestic 

violence or a crime against a person under AS 11.41; if the victim is an 

unemancipated minor, the law enforcement officer and the prosecuting 

attorney shall also provide the notice required by this paragraph to the parent 

or guardian of the minor;

(B) is satisfied if, at the time of initial contact with the crime 

victim, the investigating officer and prosecuting attorney each give each crime 

victim a brochure or other written material prepared by the office of victims' 

rights and provided to law enforcement agencies for that purpose.

* Sec. 2. AS 12.61.015(a) is amended to read:

(a) If a victim of a felony or a crime involving domestic violence requests, the 

prosecuting attorney shall make a reasonable effort to

(1) confer with the person against whom the offense has been 

perpetrated about that person's testimony before the defendant's trial;

(2) in a manner reasonably calculated to give prompt actual notice, 

notify the victim

(A) of the defendant's conviction and the crimes of which the 

defendant was convicted;

(B) of the victim's right in a case that is a felony to make a 

written or oral statement for use in preparation of the defendant's presentence 

report, and of the victim's right to appear personally at the defendant's

-3- CSSB 135(JUD)
N e w  T e x t  U n d e r l i n e d  [DELETED TE X T  BRACKETED]
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sentencing hearing to present a written statement and to give sworn testimony 

or an unsworn oral presentation;

(C) of the address and telephone number of the office that will 

prepare the presentence report; and

(D) of the time and place of the sentencing proceeding;

(3) notify the victim in writing of the final disposition of the case 

within 30 days after final disposition of the case;

(4) confer with the victim of a crime involving domestic violence 

concerning a proposed plea agreement before entering into an agreement^

(5) inform  the  victim  of a pending m otion th a t may substan tially  

delay the prosecution and  inform  the cou rt of the  v ic tim 's position on the m otion; 

in this p a ra g ra p h  a "su bstan tia l delay*1 is

(A) fo r a misdemeanor., a delay of one m onth o r longer;

(B) fo r a felony, a delay o f two m onths o r longer; and

(C) fo r an appeal, a delay of six m onths o r  longer.

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

DIRECT COURT RULE AMENDMENT. Rule 45(d)(2), Alaska Rules of 

Criminal Procedure, is amended to read:

(2) The period of delay resulting from an adjournment or continuance 

granted at the timely request or with the consent of the defendant and the defendant's 

counsel. The court shall grant such a continuance only if it is satisfied that the 

postponement is in the interest of justice, taking into account the public interest in the 

prompt disposition of criminal offenses, and  a fte r consideration of the in terests of 

the crim e victim , if  know n, as provided  in (h) of this ru le . A defendant without 

counsel shall not be deemed to have consented to a continuance unless the defendant 

has been advised by the court of the right to a speedy trial under this rule and of the 

effect of consent.

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

DIRECT COURT RULE AMENDMENT. Rule 45, Alaska Rules of Criminal

CSSB 135(JUD) -4-
N e w  T e x t  U n d e r l i n e d  [DELETED TE X T  BRACKETED]
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Procedure, is amended by adding a new subsection to read:

(h) V ictim 's In te re st in R uling on M otion to C ontinue. Before ruling on a 

motion for a continuance in a case involving a victim, as defined in AS 12.55.185, the 

court shall consider the victim's position, if known, on the motion to continue and the 

effect of a continuance on the victim.

-5- CSSB 135(JUD)
N ew  T e x t  U n d e r l i n e d  [DELETED TE X T  BRACKETED]



Capitol Room 417 
465-3892 
465-6595 fax

M E M O R A N D U M

Date: January 27, 2012 

To: Senate Judiciary Committee

From: Senator Hollis French 

RE: Witnesses for SB 135

S e n a t o r  H o l l i s  F r e n c h

The following individuals will testify (online and in person) on Senate Bill 135 during the 
bill hearing on Friday, January 27th:

Susan Sullivan, Executive Director, Victims for Justice

Victor Kester, Executive Director, Office of Victims’ Rights

- Nancy Haag, Executive Director, Standing Together Against Rape

Lisa Mariotti, Policy Director, AK Network on Domestic Violence & Sexual 
Assault

- Karen Foster, Mother of Bonnie Craig and Founder of Alaska Citizens for Justice 

If you have any questions, please contact Lila Hobbs in my office at 907-465-3892.



Alaska State Legislature

Senator H ollis French

SPO N SO R  STA TEM EN T 

SB 135 -  Continuances in C rim inal Cases

Article I, section 24 of our constitution is entitled “Rights of Crime Victims.” The 
amendment passed by an overwhelming majority when it was placed before Alaskan voters 
in 1994. Included in its eight specific provisions is the promise that crime victims will have 
“the right to timely disposition of the case following the arrest of the accused.”

In the eighteen years since the amendment passed, the promise of a timely disposition of the 
case has often not been kept. Moreover, the breaches of that promise frequently occur in the 
most serious of cases. Delays in the trial o f a case, known as continuances, can go on for 
years.

SB 135 requires prosecutors and judges to consider a victim’s right to a timely disposition of 
their case when deciding whether to allow continuances. This legislation will also ensure 
that victims are notified of any requests or motions that could substantially delay speedy 
prosecution of their case.

Repeated delays prevent victims from reaching emotional, physical, and financial closure 
from the trauma that they suffered as a result of the crime perpetrated against them. Delays 
in prosecution can also affect the availability of witnesses, a victim’s ability to recall 
important details, and it can create other impediments to a successful trial.

Currently, Alaska is one of 27 states with constitutional provisions to protect a victim's 
rights; however, there is no statute in place to implement it. With this important piece of 
legislation, Alaska will join 15 other states that have enacted a statutory provision 
recognizing this crucial right.

SB 135 will guarantee a victim's right to a timely resolution in the court system. I urge your 
support of this legislation.



LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

D IV IS IO N  OF LEG A L A N D  R ES EA R C H  SE R V IC E S  
LE G IS LA TIV E  A FFA IR S  A G E N C Y  

S TA TE OF A LA S K A State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M December 14, 2011

SUBJECT: Sectional Analaysis of 27-LS0966VA

TO: Senator Hollis French 
Attn: Lila Hobbs

FROM : Doug Gardner 
Director

You requested a sectional analysis of the above referenced bill. Preliminarily, please 
note that a sectional analysis should not be considered an authoritative interpretation of a 
bill — the bill itself is the best statement of its contents. If you would like an 
interpretation of the bill as it relates to a particular set of circumstances, please advise.

Overview of the Bill
As an overview, the bill has the primary purpose of amending statute and court rule to 
provide a right to victims of crime defined by AS 12.55.185, to notice from the 
prosecuting attorney of any request for a continuance that will substantially delay trial. 
The bill also provides that the prosecuting attorney must inform the court of the victim's 
position on the motion. The bill requires that prior to ruling on the motion, the court 
must consider the victim's position on a motion to continue that may substantially delay 
the prosecution. The bill provides that the court must consider the effect such a 
continuance will have on the victim. With that overview, a brief sectional analysis 
follows.

Section one of the bill amends AS 12.61.010(a)(2), by adding a provision to the 
enumerated rights of crime victims providng that a victim has a right to be notified by the 
appropriate law enforcement agency, or the prosecuting attorney, of any request for a 
continuance that may substantially delay the prosecution

Section two of the bill amends AS 12.61.015(a), the duties of a prosecuting attorney, to 
include the duty to inform the victim, as defined in AS 12.55.185, of a pending motion 
that may substantially delay the prosecution, and inform the court of the victim's position 
on the motion.

Section three of the bill amends Criminal Rule 45(d)(2), which is the criminal rule that 
provides the court with the authority to grant a continuance in a criminal case. This 
section adds a provision that requires that a court, when considering a motion to grant a 
continuance, may do so only after considering the victim's interest in a ruling by the court



on the motion to continue. This section references the new section of Criminal Rule 45 
added in section four of the bill.

Section four of the bill amends Criminal Rule 45, by adding a new section (h), entitled 
"Victim's Interest on Ruling on Motion to Continue." Section (h) provides that before 
ruling on a motion to continue in a case involving a victim of crime as defined in 
AS 12.55.185, that the court must consider the victim's position on the motion to 
continue, and the effect that a continuance will have on the victim.

Senator Hollis French
December 14, 2011
Page 2
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F IS C A L  N O T E

Analysis

S T A T E  O F  A L A S K A  B IL L  N O . SB 135
2012 L E G IS L A T IV E  S E S S IO N

SB 135 provides th a t a v ic tim  has the  righ t to  be no tified  o f a request fo r  a continuance th a t may substantia lly  delay 
the  prosecution o f a case, including the  tria l, sentencing, appeal, and any hearing addressing the defendant's  release 
from  custody. It requires the  prosecution to  in fo rm  the  v ic tim  o f any pending m o tion  th a t m ay substantia lly  delay 
the  prosecution and to  in fo rm  the cou rt o f the  v ic tim 's  position on the  m otion . The te rm  "substan tia lly" is no t 
defined.

It could be argued th a t the  prosecution and the courts are already considering the  v ic tim 's  position before granting a 
m o tion  to  con tinue a case and th a t the  add itiona l requirem ents in the  bill are unnecessary. To th e  exten t th a t the 
position o f v ictim s are no t already being considered by th e  court, th is  bill could add to  the  cost o f a prosecution.

For exam ple Section 1 requires no tice o f a request fo r  a continuance and applies to  both fe lonies and m isdemeanors. 
In 2011 the  state prosecuted 7,561 fe lon ies and 22, 721 m isdemeanors. A dd itiona l no tifica tio n  could require 
sign ificant s ta ff tim e.

There fore  the  fiscal im pact cannot be accurately de term ined.

(Revised 1/17/2012 OMB) P ag e  2 of 2
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F IS C A L  N O T E

Analysis

S T A T E  O F  A L A SK A  B IL L  N O . SB135

2012 L E G IS L A T IV E  S E S S IO N

This legislation requires prosecutors and judges to  consider a v ic tim 's  righ t to  a tim e ly  disposition o f th e ir case when 

deciding w hethe r to  a llow  continuances. This legislation also ensures the  victim s are no tified  o f any requests o r m otions 

th a t could substantia lly delay prosecution o f th e ir case. Passage o f th is  legislation poses no fiscal im pact on DOC.

(Revised 8/17/2011 OMB) P ag e  2 of 3



STATE OF ALASKA
OFFICE OF VICTIMS' RIGHTS

January 17, 2012

The Honorable Hollis French, Senator 
State of Alaska Senate 
Chair, Judiciary Committee 
Alaska State Legislature 
State Capital 
Juneau, Alaska 99801

Re: Senate Bill 135, Continuances in Criminal Trials; Victims

Dear Senator French:

I write in support of Senate Bill 135, Continuances in Criminal Trials; Victims.

The proposed legislation strengthens notification standards for informing crime victims 
of any request for a continuance that may substantially delay the prosecution, the date of 
trial, sentencing, an appeal, and any hearing which the defendant’s release from custody 
is considered.

The amendments to Alaska Criminal Rule 45 strengthen a crime victim’s right to address 
the court, and for the court to consider the crime victim’s perspective, before issuing an 
order based on a motion for continuance.

Both components to the proposed legislation fortify a crime victim’s statutory rights and 
Alaska Constitutional rights to be “treated with dignity, respect, and fairness” and “to 
timely disposition of the case...” (Alaska Constitution, Article 1, Section 24). The 
proposed legislation also stands to amplify the crime victim’s voice before the court and 
other criminal justice agencies regarding delay in the criminal justice process.

I believe strongly that the administration of justice is improved when a crime victim’s 
voice is heard and considered within the Alaska criminal justice system.

1007 WEST 3RD AVENUE, SUITE 205 • ANCHORAGE, ALASKA 99501-1936 
TELEPHONE: 1-907-272-2620 • FACSIMILE: 1-907-272-2640

Page | 1



In sum, the proposed legislation wisely aligns with the Alaska Constitutional rights of a 
crime victim - especially with regard to the timely disposition of a criminal case.

I stand ready to testify in support of this legislation.

Respectfully submitted,

D. Victor Kester 
Executive Director



Dear Lawmakers,

I am writing to encourage your support for Senator Hollis French’s SB 135 dealing 
with a victim’s constitutional right to “timely disposition of their case.”

As many of you may recall, my daughter, Bonnie Craig, was murdered in 
September 1994. Her killer, Kenneth Dion was finally sentenced October 31st, 
2011. For 17 years our family, friends and the community waited for justice. Our 
constitutional right to “timely disposition of our case” was violated again and 
again. I vowed, when thrown into this horror story, that I would make sure the 
things that went wrong in our case would be changed for others.

Protecting a victim’s right to “timely disposition” is the most important change 
that needs to come out of this incredible tragedy. It was the most egregious 
violation that our family had to endure, and that violation was at the hands of the 
State of Alaska, not the criminal. I need your help to ensure all future victims will 
have their constitutional rights protected in Alaska. Let’s balance the scales of 
justice and honor the victim’s right to “timely disposition.”

Do not be mistaken. It is not okay to think: “At least the criminal is behind bars 
and can’t hurt anyone else.” The pain inflicted on the victims is inexcusable and 
the prosecution of the case against the defendant weakens daily. Delays are a 
tactical advantage for defense attorneys to accommodate defense attorneys, rarely 
the defendant.

Kenneth Dion was identified November 2006. From the time he was identified 
our family was basically placed under a “gag order?’ Nothing could be said to the 
press, our friends, or the community. Our incredible grief - the wounds being 
ripped wide open, bringing us back to the day we were notified of Bonnie’s death - 
were to be muzzled, and kept deep within us. We weren’t allowed to share the 
news, our private trauma, our personal hell, for four months. As a family, we tried 
to continue our life as if nothing was happening, pretending this incredible burden 
and stress didn’t exist It was tearing us apart eating at the very core of our 
existence, like a cancer. It destroyed relationships and financially ruined me. It 
affected our health and my parenting abilities. It could, and can, destroy a whole 
family.

Finally, May I st 2007 the news was released. Although we talked with the press 
and could finally share the information with friends, the gag was, once again, placed 
on our family members to avoid all contact with media. The threat of a “change of



venue" is not something a victim’s family can take lightly. Until a jury is selected, 
avoiding any media coverage is critical. Our jury was selected more than 4 years 
later. During that time it became abundantly clear that the defense attorney and 
the defendant hold all the power and they call all the shots. Victims can only sit 
back and wait without complaining.

I know that you will never be able to even imagine the pain and suffering a parent, 
a sister and brothers goes through while awaiting a trial. Our pain and stress and 
fear was multiplied ten-fold with the memories of Joshua Wade being acquitted. 
We knew things could go wrong, evidence could get lost, a technicality could 
cause a mistrial, investigators and witnesses could die or be lost We know 
memories fade. We know each day something could come up that could make it 
impossible to prosecute the man who brutaHy raped and murdered Bonnie. Our 
life is in a limbo, teetering on insanity. It is beyond comprehension. Yet, we try to 
continue our life with a new kind of normalcy.

Our first trial date was set for September, 2008. Please keep in mind that the 
killer was identified November, 2006. 1 wept when Judge Patrick MMcKay set the 
date. It was like having your guts ripped out of your body. He justified it by 
saying it would give both the prosecution and the defense plenty of time to 
prepare and that there would be absolutely no reason for any continuance. He 
vowed that he wanted to make sure both sides would be prepared, so we were 
going to have pretrial conferences to avoid any surprises or complications from 
arising. And we did. By the time we got to trial we had 45 pre-trial conferences, 
status and motion hearings. The judges, both Judge McKay and Judge Jack Smith 
were trying to make sure the defense was getting all they needed and getting 
ready for trial. They both failed. If the defense asks for anything, the judge, in fear 
of an appeal, will always grant the defense more time, even if it meant losing Pat 
Gullufison, our prosecutor of 3 years who had to retire for medical reasons, (july 
15, 2010 a new prosecutor, Paul Miovas, took the case over. He successfully 
handled the case in less than 10 months.)

More than once, Lee De Gratia, the first public defender, misled the Judge. We all 
knew it and yet he never called her on it One month before the trial was to start 
she claimed she fired her “DNA Expert” and would need more time. We all sat 
there amazed and wondering if she was lying. Had she even hired one yet? She 
doesn’t need to answer tp anyone. There was no accountability She made a 
mockery of the whole system. When the case was finally handed over to Office 
of Public Advocacy defense attorney Andrew Lambert ( 03/23/09) he told Judge 
McKay that De Grazia had done virtually nothing on the case and the judge



responded, “I was afraid of that” 18 months had been wasted on a totally 
incompetent defense attorney.
Make no mistake, the delays are not about affording the defendant a fair trial, nor 
protecting the defendant’s rights. They are for the benefit of, more times than 
not the defense attorney’s schedule and needs.The litigation of a case is dictated 
by the personal life of the defense attorney. Timely disposition is about case 
management and having efficient and effective counsel. It is about prioritizing 
cases that have been lingering on for the benefit of the defense attorney’s 
schedules. You can’t  imagine how disheartening it is to hear your case is going to 
be delayed, yet again, for 4-5 months because the defense attorney wants to go on 
their second, one month vacation of the year and he needs about a week to do a 
divorce case for a buddy of his and he is going to visit some schools for his 
daughter. Why can’t co-counsel take over?

If a builder is building a home he can’t  tell the client he is going away for a month 
on vacation and will need 3-4 more months. In just about any profession a 
project must be completed before those involved can decide to take time off.
If you were diagnosed with cancer and the doctor goes for vacation for a month 
you have die opportunity to use another doctor. Victims have no choice, but to 
sit and wait Prosecutors can’t  request that we use another defense attorney or 
diat co-counsel handle the scheduled hearing, nor can the judge tell a defense 
attorney they will need to hold off on their vacation.

Below, I have listed each trial date that was set I can never describe the sickening 
feeling a family feels when you are told, once again, that the trial date will be 
changed. You feel like you are going to vomit Again, it’s like your guts are being 
ripped out of you. In many cases I was on the verge of tears, knowing we would 
be given no consideration. And, it is always incredulous reasoning, something that 
you think may require an extra week or two, delays the trial by 4 months or 
more.

Preparing for each pretrial hearing is mentally exhausting. You have difficulty 
functioning and sleeping in fear of what the defense is going to do each time. The 
tension and anxiety are overwhelming. Getting to court is difficult We had 45 
pretrial hearings. Please consider what that does to families. As a victim, you 
can’t plan life too far in advance; you can’t  start to rebuild your life.

Refusal to deal with “timely disposition” is a refusal to address the inefficiencies in 
our justice system, and allowing die “justice system” to re-victimize the victims. 
Please, support Senator French’s SB 135 to honor victim’s constitutional right to



“timely disposition of their case.” Show the victims the respect they deserve and 
stop the re-victimization of the victims.

Sincerely yours, 

Karen Foster

November, 2006 
September 15,2008 
January 5th, 2009 
May 11,2009 
April 19,2010 
August 30,2010 
February 7th, 2011 
May 10th, 2011

Defendant Identified 
first Tr ial Date 
Second Trial Date 
Third Trial Date 
Fourth Trial Date 
Fifth Trial Date 
Sixth Trial Date
Went to Trial, Jury finally selected.

4 month delay 
4 month delay 
4 month delay 
One year delay 
4 month delay 
6 month delay



The Honorable Hollis French, Senator 
Chair, Senate Judiciary Committee 
Alaska State Legislature, State Capitol 
Juneau, Alaska 99801

RE: Senate Bill 135, Continuances in Criminal Trials; Victims

Dear Senator French:

On behalf of the Board of Directors of Victims for Justice, I am writing to support Senate Bill 135.

Time and time again, we see continuances provided to defendants in criminal cases for reasons that 
seem insufficient and sometimes disingenuous, with absolutely no consideration given to the 
challenges this presents to victims in the case.

We have supported victims of violent crimes, and the surviving family members of homicide victims, 
in cases where so many continuances have been granted that they caused the trial to be delayed 
more than a decade. This length of delay can work to the benefit of the defendant, when witnesses 
die or leave the state, memories fade, prosecutors change over and over and it becomes difficult or 
impossible to win a conviction. And these delays work to the serious disadvantage of victims who 
only want to see justice done, and to society in general.

We have known victims to travel hundreds or thousands of miles, and incur great expense and 
inconvenience so that they may exercise their right to attend a trial or hearing, only to have the trial 
or hearing continued with absolutely no consideration given as to how this impacts the victim.

We recognize that courts want to extend the benefit of the doubt to defendants, who, after all, are 
the ones whose liberty is at stake. However, we feel the courts often fail to take into consideration 
the rights afforded by our state Constitution to victims in these situations. Senate Bill 135 puts the 
victim in the picture, and supports the judge who considers the victim when deciding whether to 
grant a continuance.

This bill is a very modest change to existing statutes and court rules. It simply describes a means to 
implement the requirements of our state Constitution and statutes with regard to victims. However, 
in a very important way, this bill brings balance to our justice system.

The Board of Directors of Victims for Justice strongly support SB 135.

Susan Sullivan 
Executive Director

1057 Wfest Fireweed Lane, Suite 101 • Anchorage, AK 99503 • 907-278-0977 * Toll Free 1-888-835-1213 • Fax 907-258-0740 • www.victimsforjustice.org

Regards,

http://www.victimsforjustice.org
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January 25, 2012

Honorable Senator Hollis French 
State Capitol, Room 417 
Juneau, Alaska 99801

Re: Senate Bill 135, Right to a Timely Disposition 

Dear Senator French:

Thank you so much for introducing this very important bill. The Alaska Network on Domestic Violence 
and Sexual Assault strongly supports Senate Bill 135. It is our understanding that this bill will provide a 
victim of crime, including domestic violence and sexual assault crime victims, a notice from law 
enforcement or prosecution when there will be a request for a continuance that would substantially delay a 
prosecution. All too often in Alaska victims have been disappointed in the process, procedure and 
outcome of their case. This bill will provide for consideration of the victim’s wishes, the impact that 
continual delays will have on a victim of crime, and provide the victim with information of what to expect 
or what not to expect, in the nearer future.

Our eighteen member victim service agencies throughout the state witness daily the impact these delays 
have on the people they serve. Time and time again, our advocates appear in court with victims of both 
domestic violence and sexual assault, only to have their courage and hopes dashed by yet another delay.
It has become a ‘tactic’ which, when employed, disheartens the victim, decreases their sense of safety and 
decreases their faith in the criminal justice system and the State of Alaska. Hopefully, this bill will strike 
a balance between the Constitutional right to a speedy trial for both defendants and victims.

Sincerely,

Peggy Brown 
Executive Director

cc: Lisa Mariotti, Policy Director

Anchorage AWAIC, STAR Barrow AWIC Bethel TWC Cordova CFRC Dillingham SAFE Fairbanks IAC Homer SPHH 
Juneau AWARE Kenai LeeShore Center Ketchikan WISH Kodiak KWRCC Kotzebue MFCC Nome BSWG 

Seward SeaView Community Services Sitka SAFV Unalaska USAFV Valdez A W

M em ber P rogram s

http://www.andvsa.org


C r is is  Intervention A d v o ca cy Education | Prevention

January 20, 2012

Senator Hollis French, Chair 
State Capitol, Room 417 
Juneau, Alaska 99801

Re: Senate Bill 135, Continuances in Criminal Cases 

Dear Senator French:

Standing Together Against Rape (STAR) strongly supports any bill that affords a 
victim of crime the opportunity to have their voice and concerns heard by the 
justice system. Senate Bill 135 appears to strengthen “the right to a timely 
disposition of the case following the arrest of the accused” as stated in the 
Alaska Constitution.

Crime victims, in particular, victims of sexual assault feel a tremendous amount 
of anxiety when contemplating facing the person who assaulted them in court. 
The anxiety builds, creating sleepless nights and increased reliance on coping 
skills. The day arrives, and the trail is continued. This pattern can be repeated 
over and over and over again. If the offender is incarcerated the victim is afraid 
they will be released. If the offender is not incarcerated the victim feels they 
must continue watching over their shoulder at the market, the department store, 
the movies, etc. The ability of the victim to move about freely may be inhibited.

While I believe it is not the intent of prosecution to re-victimize crime victims, 
repeated continuances often do. At the same time STAR recognizes the need for 
the prosecution to put forth a strong case, to increase the possibility of 
conviction, to hear defense requests and to lessen the likelihood of appeal. 
Hopefully this bill will allow for a balance to be struck between the two.

Respectfully submitted,

Standing Together Against Rape 
Nancy A Haag, MSW 
Executive Director

STA R ’S m ission is to provide quality cris is  intervention, education and advocacy services to victims of sexual assault, sexual abuse, their families and our community.
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