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S TA T E  O F  A LA SK A
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Identifier (file name) CS HB127(FIN)-DOC-OC-04-Q8-11____________________
Title "An Act relating to the crimes of stalking, online enticement
 of a minor, unlawful exploitation of a minor, endangering..."
Sponsor
Requester

Rules Committee
Senate Judiciary Committee

Fiscal Note Number
Bill Version
() Publish Date

CS HB 127(FIN)
4/4/2011

DOCDept. Affected 
Appropriation 
Allocation Office of the Commissioner

Administration and Support

OMB Component Number 694

Expenditures/Revenues (Thousands o f Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

Appropriation
Required Information

OPERATING EXPENDITURES FY 2012 FY 2012 FY 2013 FY 2014 FY 2015 FY 2016 FY 2017
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING ** ** ** ** ** ** **

|CAPITAL EXPENDITURES | 0.0 | 0.0 | 0.0 | 0.0 | 0.0 | 0.0 | 0.0 |

CHANGE IN
REVENUES ** ** ** ** ** ** **

O
FUND SOURCE_____________________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other Interagency Receipts

TOTAL ** ** ** ** ** ** **

Estimate of any current year (FY2011) cost 

POSITIONS
Full-time 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Part-time 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Temporary 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Why this fiscal note differs from previous version______________________________________________________
This revised fiscal note applies the current approved average cost of care rate for the housing of offenders.

Prepared by Leslie Flouston_________________________________________________________ Phone 465-3339
Division Administrative Services  Date/Time 04/08/11 3:15 p.m.

Approved by Joseph D. Schmidt_______________________________________________________ Date 4/8/2011__________
Commissioner
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F IS C A L  N O T E

Analysis

STA T E  O F  A LASK A  B IL L  NO. HB127(FIN)
2011 L E G IS L A T IV E  SESSIO N

DOC averages two new incarcerations per year fo r the crim e o f en ticem ent o f a m inor. This bill would increase the 
penalty fo r th is crim e from a C lass C fe lony to a C lass B felony. T h is  change has the potential to increase m andays by 
10,220 in FY12 thru FY17. Applying the current cost o f care ($136.44 per day), the  increase o f cost could be in the range 
o f $0.0 to $1,394.4 to DOC.

DOC averages two incarcerations per year fo r the  crim e o f online en ticem ent o f a m inor. Th is bill increases the penalty 
for th is crim e from  a Class B fe lony to a C lass A  fe lony if the de fendant was, at the tim e of the offense, a reg istered or 
required to reg ister as a sex offender or child kidnapper. This w ou ld  increase the penalty three years. Th is has the 
potentia l to increase m andays by 5,475 beginning in FY12 thru FY17. Applying the current da ily cost o f care ($136.44 per 
day), th is could potentia lly increase costs in the range o f $0.0 to $747 .0  to DOC.

DOC averages one new incarceration per year fo r the crim e o f un law ful exp lo ita tion o f a minor. Th is bill would increase 
the penalty fo r this crim e from  a C lass B fe lony to a C lass A  felony. This would increase the penalty three years. This 
has the potentia l to increase m andays by 5,475 beginning in FY12 thru FY17. Applying the current da ily cost o f care 
($136.44 per day) could potentia lly add costs in the range o f $0.0 to  $747.0 to  DOC.

O ther provisions tha t the departm ent is unable to quantify at this tim e  but will c lose ly m onitor fo r potentia l fisca l im pact are 
as follows:

- Add ing M onitoring a Person w ith a G lobal Positioning Device or S im ila r Techno logy Means
- Add ing Child K idnapper to 2(A) under AS12.63
- Add ing Sending and Explic it Im age o f a M inor in the Degree and Second Degree to Statute
- Add ing Crim es Involving M inors Com m itted O ut of State, Specifica lly O nline Enticem ent to S tatute
- Add ing O nline Enticem ent o f a M inor to Statute

T h is bill also provides clarifying changes to statute on appearances before a judge. The potential im pacts o f th is change 
w as previously identified and accounted fo r when the original legislation passed in 2010.

The Departm ent o f Corrections is unable to determ ine the fiscal im pacts o f the passage of th is  legislation and w ill closely 
m on itor potentia l future fiscal impacts.

(Revised 12/29/2010 OMB) Page 2 of 2
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ACLU
AMERICAN CIVIL LIBERTIES UNION 
of ALASKA

A p ril 11,2011

The Honorable Hollis French, Chair
The Honorable Bill Wielechowski, Vice-Chair
Senate Judiciary Committee
Alaska State Senate
Juneau, AK 99801-1182
via email: Senator Hollis French@legis.state.ak.us

Senator Bill Wielechowski@legis.state.ak.us

Re: CS for HB 127 (FIN) -  Section 11
ACLU Review of Lena! Issues

Chair French, Vice-Chair Wielechowski:

Thank you for the opportunity to submit written testimony with respect to the 
Committee Substitute (Finance) for House Bill 127.

As you know, the American Civil Liberties Union of Alaska represents 
thousands of members and activists throughout the state who seek to preserve 
and expand individual freedoms and civil liberties guaranteed under the 
United States and Alaska Constitutions. In that regard, we would like to 
advise the Committee of some issues with respect to CS for HB 127 (FIN), 
and in particular, Section 11.

Need to Revisit Unwarranted Expansion of 24 Hour Rule

Last year, HB 324 was passed (26th Legislature, Chapter No. 19, SLA 2010, 
Effective Date: July 1, 2010), amending Alaska Rule of Criminal Procedure 
5 to permit a new arrestee to be held for up to 48 hours before the initial 
appearance before a judge or magistrate, rather than the 24 hour period

http://WWW.AKCLU.ORG
mailto:French@legis.state.ak.us
mailto:Wielechowski@legis.state.ak.us
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which had long been the law. Section 11 of HB 127 would create consistency between the 
amended rule and the statute relating to pretrial detention. Given the significant overcrowding 
issues which are rapidly being exacerbated in our detention facilities, and the numerous 
financial issues pressing on the Department of Corrections, of which the Legislature is 
aware, HB 127 presents a good opportunity to revisit whether the revision passed last year 
in HB 324 is the best policy for the State of Alaska.

Under Gerstein v. Pugh, a probable cause hearing must be held without unreasonable delay. 420 
U.S. 103 (1975). After Gerstein, a standard of 24 hours was adopted by most states and most 
circuits. Years later, a narrowly divided US Supreme Court stated that the initial appearance 
must be made only within 48 hours. Riverside v. McLaughlin, 500 U.S. 44 (1991). However, 
Riverside does not bind the states in their interpretation of their own constitutions.

In one accounting of state responses to Gerstein, most states had concluded that 24 hours was the 
appropriate term of detention before appearing before a magistrate or judge, and only seven 
states explicitly permitted more than 24 hours prior to an initial hearing. Jenkins v. Chief Justice 
of Dist. Court Dept., 619N.E.2d 324, 333-34 (Mass. 1993).

Since Alaska had guaranteed a 24-hour window for initial appearances for 18 years since the 
Riverside decision, the state courts may be hard pressed to see why a 48-hour window would 
not likely permit “unreasonable delay. ” The Alaska courts have not yet had a chance to rule on 
the dimensions of the “speedy trial” provision of Article I, section 11 as it relates to initial 
appearances, since Rule 5 has long guaranteed a 24-hour window of appearance. The Alaska 
Supreme Court could very well decide that the state constitutional provisions relating to speedy 
trial and due process require no more than a 24-hour window prior to initial appearance, just as 
the Massachusetts Supreme Court did in Jenkins.

Given that the currently existing rules o f criminal procedure already provide an exception for 
defendants arrested far from urban centers and allow the prosecution to request a delay to 
gather more information where necessary for a bail hearing, the state’s success over the last 
18 years in providing an initial appearance within 24 hours strongly suggests that a delay of 
more than 24 hours would represent unnecessary delay, making the statute unconstitutional.

Increased Costs Resulting From Prison Over-Crowding,

In particular, as the Judiciary Committee is no doubt aware, almost half of all Alaska prisoners 
are being held pretrial, typically constituting 46 to 48% of all prisoners in Alaskan institutions. 
The high rate of pre-trial detention contributes substantially to the state of overcrowding in 
Alaska prisons and the need to build more of the prisons that cost our state dearly. Consider that 
the Department of Law reports that almost 27,000 new criminal cases were filed last year -  
roughly 6,000 felony cases and roughly 21,000 misdemeanor cases. If every one of those 27,000 
arrests results in a single extra day in custody, that increase of 27,000 prisoner-days would 
impose a similar burden in on the correctional system as 74 prisoners spending a year in prison.
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Every prisoner-year in custody costs roughly $45,000. The cost of additional incarceration 
from the policy change contemplated in HB 127 could cost up to $3.3 million in increased 
costs every year, just by adding a single day of initial incarceration for each arrest.

Extension of the post-arrest time that a prisoner can be kept in custody without any bail will 
merely serve to increase our prison population unnecessarily, mostly by increased incarceration 
of prisoners accused only of misdemeanors. While there may be good intentions to make the 
48 hour rule the exception -  rather than the norm -  common sense, experience of human 
nature, and the realities of the legal load encountered by modern court systems, support 
the idea that over time -  and perhaps quickly -  the 48 hour rule WILL become the norm.

The Judiciary Committee should assist the Legislature in reversing course on this provision, and 
return to the 24-hour window Alaska observed for decades. We are not aware of any evidence of 
a single incident in which a prisoner was released wrongfully because of any limitation imposed 
by the 24-hour window before the initial appearance. Locking up thousands of people accused 
of misdemeanors for longer periods of time and spending millions of dollars to keep our prisons 
crowded is not good public policy.

Thank you again permitting us to share our concerns. Please feel free to contact the undersigned 
should you require any additional information.

Sincerely,

Jeffrey Mittman 
Executive Director 
ACLU of Alaska

cc: Senator Joe Paskvan, Senator Joe Paskvan@legis.state.ak.us 
Senator Lesil McGuire, Senator Lesil McGuire@,legis.state.ak.us 
Senator John Coghill, Senator John Coghill@legis.state.ak.us

mailto:Paskvan@legis.state.ak.us
mailto:Coghill@legis.state.ak.us


Cindy Smith

From:
Sent:
To:
Subject:

Doug Wooliver [dwooliver@courts.state.ak.us] 
Saturday, April 09, 2011 12:21 PM 
Cindy Smith
RE: Message from 4th flOOr copier

Hello Cindy. Yes, scheduling modifications for both ex parte and long term orders with a maximum of three days notice 
will create scheduling problems for us. As you note, AS 18.66.120 provides for three days notice for ex parte modifications 
in DV cases (after all, they are only 20 days in duration and the respondent never had an opportunity to participate), but 
20 days notice for long-term (six month) orders. There is less of a need for such a short scheduling time because the 
order is for a much longer period of time and the respondent had an opportunity to participate in the six-month hearing.

Although we do not have a fiscal note on this bill (because the conservatorship caseload is still pretty light), over time we 
will see a lot of these and it becomes very difficult to keep space open in judge’s calendars to allow for all of the short- 
notice hearings. I would ask that the long-term modification notice period match 20 days established for the long-term 
modification for a long-term DV protective order.

Thanks for letting me know about this. Doug

From: Cindy Smith rmailto:Cindv Smith@leqis.state.ak.us1 
Sent: Saturday, April 09, 2011 11:53 AM 
To: Doug Wooliver
Subject: FW: Message from 4th flOOr copier

Attached. Let me know what you think ASAP, as we'd like to get this in front of the committee Monday.

The restraining order language has been reorganized into sections and begins on page 5 -  modifications on page 6. 

Cindy Smith
Office of Senator Hollis French 
(907) 465-3892 
www.senate.org

From: postmaster(5)legis.state.ak.us [mailto:postmaster@legis.state.ak.us]
Sent: Saturday, April 09, 2 0 1111 :4 7  AM 
To: Cindy Smith
Subject: Message from 4th flOOr copier

C lick  here  to  rep o rt th is  em ail as spam .

l

mailto:dwooliver@courts.state.ak.us
mailto:Cindv
mailto:Smith@leqis.state.ak.us1
http://www.senate.org
mailto:postmaster@legis.state.ak.us
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PO Box 110300 
Juneau, AK  99811 -0300 
123 4lh Street, Ste. 717 
Juneau, AK  99801 
(907) 465-3428 
(907) 465-4043

C S H B  127(JU D ) and SB 72

DEPARTMENT OF LAW f  De"Vê
CRIMINAL DIVISION g  phom3:

Fax:/ Mailing:

o n e SEAN PARNELL,
GOVERNOR

C S H B  127 (JU D ) (H B  127 in  th is  com parison) and SB 72 are d iffe re n t in  the fo llo w in g  
w ays :

S ec tion  6 o f  H B  127 a n d  SB 72 -  H B  127 makes m in o r changes to  d ra ftin g  in  
cu rren t la w ; i t  changes “ has been charged b y  c o m p la in t . . to  “ is charged”  to 
c la r ify  tha t the  la w  does n o t app ly  to  a person w h o  has been charged and then 
acqu itted .

S ec tion  7 o f  H B  127 a n d  SB 7 2 -  o ften  ca lled  the “ se x ting ”  p ro v is io n , was 
changed to  ( 1) requ ire  the state p rove  the cu lpab le  m enta l state tha t the o ffe n de r 
acted w ith  the in ten t to  annoy o r h u m ilia te  another person; and (2) changed the 
pena lties so tha t a person w h o  d is tribu tes an im age to  another person com m its  a 
class B  m isdem eanor, and a person w h o  places the im age on an In te rne t site 
accessible to  the p u b lic  com m its  a class A  m isdem eanor. N o  fe lo n y  leve l o ffense 
is in c lu de d  in  H B  127.

S ec tio n  9 o f  SB  72 -  tha t c la r if ie d  the cu lpab le  m enta l states fo r  the c rim e  o f  
d is tr ib u tio n  o f  indecen t m a teria l to  m ino rs, was rem oved  fro m  H B  127.

S ections 11 a n d  13 o f  H B  127 -  w ere  added to  H B  127. They w ere  o r ig in a lly  in  
H B  175 and w ere  added to  H B  127 in  the House F inance C om m ittee . T hey  
change fro m  24 to  48 hours the s ta tu to ry  dead line  w ith in  w h ic h  la w  enforcem ent 
m ust b r in g  an arrested person before  a ju d ic ia l o ffic e r. The  la w  continues to  
requ ire  tha t la w  enfo rcem ent b rin g  such a person before  a ju d ic ia l o ff ic e r  w ith o u t 
unnecessary de lay. T h is  was debated ex te n s ive ly  last year, and the court ru les 
have a lready been changed fro m  24 to  48 hours. The statutes need to be changed 
to  c o n fo rm  w ith  the co u rt rules.

S ec tion  14 o f  H B  127 -  changes the o ffense o f  fa ilu re  to  ca rry  and present to  a 
la w  en fo rcem en t o ff ic e r  p ro o f o f  an ope ra to r’ s license fro m  a class B 
m isdem eanor to  a v io la tio n . A lth o u g h  in  T it le  28 th is o ffense is a m isdem eanor, it  
is also on  the b a il schedule as a $50 co rre c tib le  o ffense. H B  127 corrects th is  
incons is tency . T h is  change also was o r ig in a lly  in  H B  175.

1



S ection  15 o f  H B  127 -  corrects a s im ila r (to  section 14) incons is tency in  the 
offense o f  fa ilu re  to  ca rry  p ro o f o f  au tom ob ile  insurance. In  T it le  28 th is  is a class 
B m isdem eanor, and i t  is also a co rrec tib le  o ffense in  the b a il schedules. B y  
chang ing  th is  o ffense to  an in fra c tio n , H B  127 corrects th is  incons is tency.

S ection  17 o f  H B  127 -  resolves a s im ila r incons is tency in  the pen a lty  fo r  b u rn in g  
a veh ic le  in  the K n ik  R iv e r P ub lic  Use A rea . In  2006 the leg is la tu re  created the 
K n ik  R iv e r P ub lic  Use Area. The la w  authorizes the D epartm en t o f  N a tu ra l 
Resources to  adopt regula tions gove rn in g  conduct in  the area. A S  4 1 .23.220(a) 
p rov ides tha t a person w h o  v io la tes  the new  la w  o r a regu la tion  under the new  la w  
com m its  a v io la tio n . A S  41.23 .220(b) requires the A laska  Suprem e C o u rt to 
establish a b a il schedule fo r  v io la tio n s  o f  the statutes and regu la tions. The law  
s p e c ific a lly  requires tha t the v io la tio n s  be disposed o f  w ith o u t co u rt appearance. 
One o f  the regu la tions adopted p ro h ib its  b u rn in g  a veh ic le  in  the area; the b a il w as 
adopted in  Suprem e C o u rt O rder 1711 at $50.

In  2008 the leg is la tu re  enacted A S  11.46.420, w h ic h  adopted a n e w  crim e , arson 
in  the th ird  degree. T h is  p ro h ib its  b u rn in g  a ve h ic le  on state o r m u n ic ip a l land.
The pen a lty  fo r  th is  c rim e  is a class C fe lon y .

These sections co rrec t th is  incons is tency b y  e xc lu d in g  b u rn in g  a ve h ic le  on state 
land fro m  the o ther p ro h ib itio n s  tha t are e ffe c tive  in  the K n ik  R iv e r  P u b lic  Use 
A rea. T h is  change was o r ig in a lly  in  H B  175.

S ection  18 o f  H B  127 — redra fts  the la w  enacted last year a llo w in g  the A tto rn e y  
G eneral to  issue adm in is tra tive  subpoenas fo r  la w  enfo rcem ent to  ob ta in  lim ite d  
in fo rm a tio n  fro m  an In te rne t service p ro v id e r i f  there is reasonable cause to 
be lieve  tha t an In te rn e t service account has been used in  connec tion  w ith  the 
crim es o f  o n line  enticem ent o f  a m in o r, u n la w fu l e xp lo ita tio n  o f  a m in o r, 
d is tr ib u tio n  o f  c h ild  po rnography, possession o f  c h ild  po rnog raphy , o r d is tr ib u tio n  
o f  indecent m a te ria l to  a m ino r.

The b i l l  a llo w s  a designee o f  the a tto rney general, s t i l l  w ith in  the  D epartm en t o f  
Law , to  issue the adm in is tra tive  subpoenas. I t  corrects a p ro b le m  w ith  the service 
p ro v is io n s  o f  the la w  to  a llo w  serv ice  o f  the subpoenas in  any m anner au thorized 
by la w  o r acceptable to  the In te rne t service  p ro v ide r. The b i l l  c la r if ie s  tha t a 
person w h o  does n o t obey a subpoena o r ask the court to  quash the subpoena may 
be g u ilty  o f  con tem pt. The b i l l  does no t in c lude  a p ro b le m a tic  p ro v is io n  o f  current 
la w  w h ic h  requ ires e ithe r re tu rn ing  in fo rm a tio n  to  the In te rne t se rv ice  p ro v id e r or 
des troy ing  i t  i f  a c r im in a l p rosecu tion  is n o t undertaken. There  are tw o  p rob lem s 
w ith  th is : f irs t, an In te rne t service  p ro v id e r does no t need the docum ents returned



because they a lready have the in fo rm a tio n . Second, i t  is no t good p u b lic  p o lic y  
fo r  docum ents in  the possession o f  a p u b lic  agency be destroyed. I t  is better 
p o lic y  tha t th is  in fo rm a tio n  is kep t as part o f  a co n fid e n tia l p o lice  investiga tion . 
The b i l l  a lso p rov ides  tha t a person m ay n o t b r in g  a c iv i l  ac tion  against an In te rn e t 
service p ro v id e r fo r  c o m p ly in g  w ith  an a dm in is tra tive  subpoena.

S ec tion  19 o f  H B  127 --  p rov ides tha t the c rim e  o f  u n la w fu l e xp lo ita tio n  o f  a 
m in o r is n o t in c lu de d  in  the crim es tha t requ ire  an autom atic  w a iv e r fro m  ju v e n ile  
to  adu lt co u rt fo r  a person w h o  is 16 o r 17 years o f  age w h o  is charged w ith  
com m iss ion  o f  the o ffense.

S ec tion  20 o f  H B  127 redra fts  R u le  5 (a)(1), A la ska  Rules o f  C r im in a l Procedure, 
to co rrec t a d ra ft in g  e rro r and to  m ake the ru le  m ore  readable. The ru le  was 
changed last yea r to  extend the dead line  fro m  24 to  48 hours fo r  b r in g in g  an 
arrested person  be fo re  a ju d ic ia l o ff ic e r. T h is  change corrects the d ra ftin g  error, 
w h ic h  c u rre n tly  defines a te rm  tha t is no t used in  the ru le .

o
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We met recently to review proposed legislation and decided to unanimously support this 
bill.

Again, thank you for addressing this issue. Please contact the APOA office in 
Anchorage at 277-0515 if there is anything our organizations can do to assist in the 
passage of this bill.

Sincerely,

John Lucking Jr., President 
Alaska Peace Officers 

Association 
PO Box 240106 
Anchorage AK 99524

Tom Clemons, President 
Alaska Association of 

Chiefs of Police 
183 Nelson Ave 
Wasilla AK 99654

Michele Logan, President 
Women Police 

of Alaska 
PO Box 233306 
Anchorage AK 99523

A L A S K A  PEACE OFFICERS A S S O C IA T IO N

February 14, 2011

Honorable Sean Parnell 
Governor 
State of Alaska 
PO Box 110001 
Juneau, AK 99811-0001

r r— m
Dear Governor Parnell: 5

O70
On behalf of our respective organizations, we would like to thank you for facilitating the 
introduction of House Bill 127 and Senate Bill 72, relating to the crimes of stalking, 
online enticement of a minor, unlawful exploitation of a minor, endangering the welfare 
of a child, sending an explicit image of a minor, harassment, distribution of indecent 
material to minors, and misconduct involving confidential information; relating to 
probation; and providing for an effective date.

ro

Om
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Cindy Smith

From: Doug Wooliver [dwooliver@courts.state.ak.us]
Sent: Thursday, February 10, 2011 3:43 PM
To: Cindy Smith
Subject: SB 72 Statistics

Follow Up Flag: Follow up
Flag Status: Flagged

Hello Cindy. I was unable to attend your Monday hearing on SB 72 (the governor’s crime bill), but I did listen to the 
recording of the hearing. During that hearing the committee wondered how many cases would be impacted by the 
increased penalties reflected in sections 3, 4 and 5 of the bill. I asked our data people how many times those offenses 
were charged in FY 10. There were 4 cases of online enticement under AS 11 .4 1 .452(d) (section 3) and 1 case under AS 
11 .4 1 .452(e) (section 4). There were 7 cases filed under AS 11.41.455, (section 5 of the bill), though I can’t tell from the 
numbers I received if any were under the provision that already makes these a class A felony.

Although whenever we compare case numbers with others in the criminal justice system we invariably end up with slightly 
different numbers, our numbers seem consistent with those included in the Department of Corrections fiscal note (an 
average of five cases per year for these three case types). If the committee’s question is whether there are a lot of these 
case or just a few, I think the answer is just a few.

Doug

l

mailto:dwooliver@courts.state.ak.us


M EM O R AN D U M  s t a t e  o f  a l a s k a
D e p a r t m e n t  o f  L a w  -  C r i m i n a l  D i v i s i o n

To: Senate Jud ic ia ry  C om m ittee  Date: M a rch  1 ,2010

Thru : R ichard  Svobodny, D eputy  A tto rney  General
Anne Carpeneti, Assistant A tto rney  General

From : Susan S. M cLean
D irec to r, C rim ina l D iv is io n

General Considerations

The Fourth  Am endm ent requires that a person must be released fro m  custody after 48 hours i f  a 
court has not determ ined that there is probable cause fo r  the arrest. County o f  Riverside v. McLaughlin, 
500 U.S. 44, 57-59, 111 S.Ct. 1661, 1670-1671 (1991). V io la tio n  o f  the ru le  is but one factor to 
consider in  determ in ing  w hether to  suppress a defendant’ s in -custody statements.

« Since probable cause (and the amount o f  b a il) must be determ ined before an arrest warrant 
issues, a  probable  cause determ ination o n ly  applies to  warrantless arrests.

•  Since probable cause m ay be determ ined on the basis o f  a ffidav its  and sworn testim ony after a 
warrantless arrest, the defendant’ s presence is no t required at a probable cause hearing.

•  M any  states require appearance before a magistrate w ith o u t unnecessary delay, but most courts 
have not defined “ w ith o u t unnecessary delay”  as a specific  amount o f  time, and determine 
m eaning on a case by  case basis.

O n ly  3 o f  the  24 states w h ic h  set spec ific  t im e  lim its  m anda te  appearance  w ith in  24 ac tu a l 
hou rs  o f  a rre s t.

Sum m ary - F irs t Appearance F o llo w in g  W arrantless Arrest. B y  To ta l N um ber o f  States

3 slates - 24 hours, calculated inc lud ing  weekends and ho lidays (A K , F L , M D )
1 state -  24 hours, weekends and holidays may be included or excluded (W A )
6 states - 24 hours, ca lcu lated excluding  weekends and ho lidays (A Z , C T, D E , ID , M A , N H )

1 state - 36 hours, ca lcu lated excluding  day o f  arrest, Sundays and ho lidays (M N )

7 states- 48 hours, in c lu d ing  weekends and holidays (A L , A R , G A , H I, M S , N E , T X )
1 state - 48 hours, excluding  Sunday, ho liday, and days w hen court no t in  session (C A )
1 state - 48 hours, excluding  Saturday, Sunday and ho lidays (M E )
1 state - 48 hours i f  1st appearance is com bined w /prob. cause hearing (court decision) (W l)

2 states - 72 hours, in c lu d ing  weekends and holidays (NJ, W Y )
1 state -  72 hours, excluding  Saturday, Sunday and ho lidays (L A )
1 state - 72 hours is “ w ith o u t delay” , i f  probable cause w /in  48 hours (court decision) (T N )
21 states - “ w ith o u t unnecessary delay”  (C O , IL ,  IA , K S , K Y , M I,  M T , N V , N M , N  Y , N C ,

N D , O H, O K , OR, P A , R I, SD, U T , V T , W V )

2 states - “ fo r th w ith ”  (SC, V A )

1 state - “ p ro m p tly ”  (repealed a 2 4 - hour ru le  in 1995) ( IN )

1 state - person m ust be released i f  not “ charged”  w ith in  20 hours, but no p rov is ion  fo r firs t 
appearance (M O )

S u b jec t: O th e r  S tate  Rules -  F irs t
A pp e a ran ce  A f te r  A rre s t



S t a t e  T i m e  L im it s  f o r  in i t ia l  A p p e a r a n c e  B e f o r e  M a g i s t r a t e

State Time Limit Authority Statutory language/construction

Alabama 48 hours -  Warrantless arrest 
72 hours - Arrest w/ warrant

Ala. R. Crim. P. 4.3(a)(1)(iii) 
Ala. R. Crim. P. 4.3(b)(2)(i)

Alaska 24 hours, including weekends 
and holidays

Alaska R. Crim. P. 5(a)(1) :

.. . .. .• ......

Arizona

f“.. ... “.. .......... ....... ..

24 hours, excluding S a t, Sun 
and holidays

Ariz. R. Crim. P. 4.1(b) and 
Ariz. R. Crim. P. 1.3

See, State v. Watkins, 2008 WL 
3171651 * 3 (Ariz. App. Aug.5, 2008) 
(Sat. Sun. and legal holiday excluded 
from calculation of 24 hrs; citing Rules 
4.1(b) and 1.3))

Arkansas

48 hours

Case law suggests that 
exception may exist for 
weekends and holidays
'

Ark. R. Crim. P. 4.1(e) See, Larson v. Dorney, F.Supp. , 
Slip. Op. 2009WL 903392 *4 (W.D. Ark, 
April 1, 2009)(delay between arrest on 
Good Friday and appearance on 
Monday was “as promptly as calendar 
would allow”)

California

48 hours, excluding Sundays 
and holidays.
If 48 hours expires when court 
is not in session, then next 
judicial day.

CA Penal Code § 825(a)(1) 

CA Penal Code § 825(a)(2)

Colorado without unnecessary delay C R S A .§  16 -2 -112  
Colo. R. Crim. P. 5

Connecticut

:• _ ;

24 hours, excluding Sat, Sun. 
and holidays

:
CRS 54-1 (g)
Conn. Practice Book R. 37-1

Statutory language “promptly before the 
court sitting next regularly” means the 
next court day, excluding weekends 
and holidays. State v. Pirowski, 11 
Conn. App. 238,240, 526 A.2d 562 
(1996)

Delaware 24 hours, excluding Sundays 
and holidays

11 Del. C .§  1909

Florida 24 hours, including weekends 
and holidays

Fla. R. Crim. P 3.130

Georgia 48 hours -warrantless arrest 
72 hours -  arrest with warrant

..

Ga. Uniform St. Ct. R. 26.1 
Ga. St § 17-4-62; Ga. S t§  
117-4-26

Hawaii 48 hours H.R.S. 803-9(5)

. . .  124 hours, excluding Sat., Sun. Idaho .,  , 57 and holidays I.C.R, Rule 5(b)

llinois
•

without unnecessary delay

|

I.L.C.S, § 109-1

See, People v. Willis, 831 N.E.2d, 531, 
538 (III., 2005) 111 Court cites 
McLaughlin as requiring 48 hours, but 
delay is only one factor to be examined 
in deciding whether confession is 
voluntary. Court has not otherwise 
defined “unnecessary delay”.

l



Indiana ■ promptly”

24 hr. rule repealed, 1995

Ct. decision implies that more 
than 48 hours can pass before 
initial appearance before 
magistrate

Ind. Code § 35-33-7-1

See, State v. Larson, 776 N.W.2d, 
254, 258 (Ind. 2009) -  probable cause 
must be determined with 48 hours, but 
can be based on hearsay and written 
testimony. “Arrested person has no 
right to be physically present at 
probable cause hearing." Ind. law does 
not provide for a specific period of time 
in defining how “promptly” a person is 
brought before magistrate

Iowa without unnecessary delay I.C.A. 804.22 |

Kansas without unnecessary delay KSA 2003 Supp. 22-2901

See, State v. Carrow, 2006 WL 399251 
*4 (Kan. App., Feb. 17, 2006) -  cites 
McLaughlin as defining “without 
unreasonable delay" to mean that 
period of delay “cannot be longer than 
48 hours, excluding weekends and ] 
holidays"

Kentucky without unnecessary delay Ky. R. Crim. P. 3.02(2) |

Louisiana

72 hours exciuding Sat., Sun, 
holidays

48 hours probable cause 
hearing, which is not 
adversarial and conducted 
without presence of defendant

IS A  -  C.Cr. P. Art, 230-i(A) 

LSA -C . Cr. P. Art. 230.2(A)
f
j

Maine

..
48 hours, exciuding Sat., Sun 
and holidays Me, R. Crim. P. 5(a) I

J1W., rr,.......

Maryland 24 hours, including weekends 
and holidays Md. Rule 4-212(e) and (f)

Although statute does not specifically 
state “including weekends”, it is clear 
from case law. See, e.g., Odum v.
State, 846 A. 2d 145 (Md. App. 2004) :

Massachusetts

'j
•j
j

i

24 hours, excluding weekends 
and holidays

{see judicial interpretation re 
probable cause determination)

Mass. R. Crim. P. 7

“accused shall be brought before court j 
then in session, and, if not at its next 
session”.

Language at the court's “next session" I 
suggests that if an accused is arrested 
on Friday, the next session would be a ! 
regular court day.
See, Jenkins v. Chief Justice of Dist. 
Court Dept, 619 N.E.2d 324, 337,339 j 
(Mass, 1993) holding that probable 
cause must be determined within 24 j 
hours but that the determination may I 
be made ex parte upon written 
documents.

Michigan without unnecessary delay M.C.L.A. §764.13 I

Minnesota
36 hours, excluding day of 
arrest, Sun. and holidays 49 M.S.A. R. Crim. P. 4.02(5) |

2



JJ—   ̂ ™— . .— -  ....

Mississippi without unnecessary delay, 
within 48 hours

M.C.A. 99-3-17
Uniform Cnty and Cir R 6.03 I ■

Missouri None -  must be charged 
within 20 hours, but no 
requirement of personal 
appearance

!

V.Ann,Mo.C. Art. 544.170

All persons who are arrested without 
warrant shall be released if not charged 
and held by warrant within 20 hours of 
arrest

Montana

i.
V

without unnecessary delay MCA 46-7-101

f • ■

See, St. v. Brown, 933 P.2d 672, 675- 
676 (Mont. 1999) acknowledging 
McLaughlin 48 hour time limit for 
probable cause determination, and 
holding that to be one factor in deciding 
voluntariness of confession.

......... •*». .................... . m r  . . ...... ...............

Nebraska 48 hours Neb. Crim. Rule 5.1(b)(1)

Nevada

without unnecessary delay 
-warrantless arrest

72 hours- arrest with warrant

N.R.S. 17 1-17 7 1 

N.R.S. 171-178

See, Powell v. State, 930 P.2d 1123  
(Nev. 1997), acknowledging that 
McLaughlin requires probable cause 
hearing within 48 hours

New Hampshire 24 hours, excluding Sat., Sun. 
and holidays N.R.S. § 594:20(a)

New Jersey

72 hours, provided that 
complaint showing probable 
cause is filed within 12 hours
of arrest. ■

N.J. Crim, Rules 3:4-1 
and 3:4-2

i

New Mexico without unnecessary delay NMSA§ 3 1-1-5

New York without unnecessary delay McKinney’s CPL § 140.20 
sub1

North Carolina without unnecessary delay N.C.G.S.A. §  15A-511

North Dakota without unnecessary delay N.D.C.C. 2906-25 
N D. Crim. Rule 5(a)

Ohio without unnecessary delay O.R.G. § 29.35.05 
Ohio Grim. Rule 4(e)

Oklahoma

•
.....

without unnecessary delay

See, Black v. State, 871 P .2d 35, 39
22 Okl. Slat. Ann. § 181 (0*tCr.1994).CWng McLaugMn, court

recognized that delay longer than 48 
hours in taking defendant to probable 
cause hearing is unreasonable.

Oregon without unnecessary delay

Pennsylvania without unnecessary delay Pa.R.Crim P. 519

Rhode Island without unnecessary delay 
(unless charged w/ offense 
under Rl Gen Law. 12.13.1.1*)

. f  

i
Super. R. Crim. P., Rule 5 
Dist. R. Crim. P., Rule 9

f1

‘ Unless charged w1 offense under RI 
Gen Laws, 12 .13 .1.1 (charges carrying 
life sentence or firearm offenses 
committed by persons previously 
convicted of offense carrying life 
sentence), in which case 48 hrs., 
excluding Sat., Sun. and holidays

South Carolina
I

Shall be forthwith carried 
before a magistrate and a 
warrant of arrest procured

S.C. Code 1976§ 22-5-200

3



South Dakota

1
I

without unnecessary delay!
SDCL § 23A-4-1

State v. Larson, 776 N.W. 2d 254, 258 
(S.D., 2009) persons arrested without 
warrant are constitutionally entitled to 
probable cause determination within 24 
hours.

Tennessee “without unnecessary delay” -

Judicially defined -

72 hours for appearance 
before magistrate

48 hrs for probable cause, but 
hearing unnecessary

Tenn. R. Crim. P. 5(a)

Due process is violated if probable cause 
is not determined within 48 hours, but a 
full adversarial hearing is not necessary.

If an individual is not brought before a 
magistrate within 72 hours there has 
been an unnecessary delay within the 
definition of Tenn. R. Crim. P. 5.1. State 
v. Carter, 16 SW 762, 766 (Tenn. 2000)

Texas 48 hours V.Ann. Tex. C.C.P. Art 14.06

Utah

without unnecessary delay-

48 hours probable cause, but 
arrestee need not be present

U.C.A. 1953 § 77-723 

Utah Criminal Rule 7

Vermont without unnecessary delay Vt. R. Crim. P. 3(g)

Virginia “forthwith” Va. Code Ann. §19 .2-82
Accused and officer appear together 

"forwith” for probable cause hearing. 
Does not apply to arrests with warrant

Washington

:

(Warrantless arrest only)

24 hours, including weekends 
and holidays

48 hours prob. cause, but 
hearing not required

Wash. Cr.RLJ 3.2.1 (c) 

Wash. Cr.RLJ 3.2.1(a)

"must be brought before a court of 
limited jurisdiction as soon as 
practicable after the detention is 
commenced, but in any event before 
the close of business on the 
next court day.”
Sat, Sun and holidays may be 

considered court days

West Virginia
.

Without unnecessary delay W.Va. Code Sex. 62-1-5 
W.Va. R. Crim. P. 5

Wisconsin

|

i

Within a reasonable time

Judicial definition - 48 hours 
implicitly the reasonable time

W.S.A. § 970.01

If the initial appearance also serves as 
the Riverside probable-cause hearing it 
must be held within 48 hours barring 
extraordinary circumstances. In cases 
where a defendant's Riverside (v. 
McLaughlin) determination was 
properly made in a proceeding prior to 
the initial appearance, court looks at 
the individual circumstances of the 
case to determine a "reasonable time" 
from the defendant's arrest State v. 
Evans, 522 N.W. 2 d, 554, 563 (Wis. 
App., 1994) (Held: 4 days over a 
weekend not unreasonable)

I
Wyoming without unnecessary delay and ~ ■ r, r , , ■ W. R Cnm P. 5(a) in no event more than 72 hours ' '

4
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American Booksellers Foundation for Free Expression Association of American Publishers, Inc. Comic Book Legal Defense Fund Entertainment Consumers Association Entertainment Merchants Association 
Entertainment Software Association Freedom to Read Foundation Motion Picture Association of America, Inc. National Association of Recording Merchandisers Recording Industry Association of America, Inc.

February 4, 2011

The H onorable Carl Gatto, Chair 
Representative Thom pson, V ice-Chair 
H ouse Judiciary C om m ittee 
A laska State H ouse o f Representatives 
Juneau, A K  99801

Delivered by em ail

Re: Section 9 o f House Bill 127 

Dear Chairm an Gatto and V ice-C hair Thom pson,

T he m em bers o f M edia Coalition have asked m e to com m unicate their concerns 
regarding H.B. 127 sec. 9. The trade associations and other organizations that com prise M edia 
C oalition have m any m em bers throughout the country, including Alaska: publishers, booksellers 
and librarians as w ell as m anufacturers and retailers o f recordings, film s, videos and video games 
and their consum ers. Som e o f our m em bers are plaintiffs in  Am erican Booksellers Foundation  
f o r  Free Expression (ABFFE) v. B u m s  (prelim inary injunction granted as A BFFE v. Sullivan) a 
F irst A m endm ent challenge to 1 1.61.128(a).

Section 9 o f H.B. 127 w ould narrow AS 11.61.128(a) to only crim inalize the distribution 
o f m aterial “harm ful to m inors” by an adult if  the recipient is under 16 years old and the adult is 
reckless regarding the recipients age or the adult believes the recipient is less than 16 years old. 
The legislation would also add a know ledge requirem ent as to the content being sent to the 
minor.

This bill is an im provem ent on AS 11.61.128(a) which was enjoined October 21, but 
even w ith these changes the law w ould still violate the F irst A m endm ent and the Com m erce 
C lause o f the US Constitution. W e welcom e the opportunity to work w ith the A ttorney General 
and this C om m ittee to am end Section 9 to m ake it constitutionally sound. W e believe that 
m odest changes to the bill w ould cure the constitutional problem s in Section 9 while still 
providing law enforcem ent w ith the m eans to protect m inors from  adults looking to prey on 
them.

W e appreciate the chance to share our concerns w ith the Judiciary Com m ittee. If you

Executive Director: David Horowitz Chair: Judith Piatt, Association of American Publishers 
Immediate past Chair: Chris Finan, American Booksellers Foundation for Free Expression Treasurer: Vans Stevenson, Motion Picture Association of America

General Counsel: Michael A. Bamberger, SNR Denton US LLP

19 Fulton Street, Suite 407 | New York, NY 10038 | 212.587.4025 | mediacoalition.org



would like to discuss further our position on this bill, please contact me at 212-587-4025 #3 or at 
horow itz@ m ediacoalition.org.

cc: R epresentative K eller 
Representative Lynn 
Representative Pruitt 
Representative G ruenberg 
Representative Holm es 
Representative Cheneault, A lternate

Respectfully subm itted, 

/s/ David H orow itz

David H orow itz 
Executive D irector 
M edia Coalition, Inc.

mailto:horowitz@mediacoalition.org


February 4, 2011
AMERICAN CIVIL 
LIBERTIES UNION OF 
ALASKA
1057 W. Fireweed, Suite 207 
Anchorage, AK 99503 
(907) 258-0044 
(907) 258-0288 (fax) 
WWW.AKCLU.ORG
OFFICERS AND DIRECTORS
SUSAN WINGROVE, Anchorage 
PRESIDENT
RICH CURTNER, Anchorage 
VICE PRESIDENT
LLOYD EGGAN, Anchorage 
TREASURER
TONY STRONG, Juneau 
SECRETARY
WILLIE ANDERSON, Juneau 
AFFIRMATIVE ACTION OFFICER
KIRSTEN BEY, Nome 
DONNA GOLDSMITH, Anchorage 
PAUL GRANT, Juneau 
SCOTT HENDERSON, Anchorage 
KATIE HURLEY, Wasilla 
MARJORIE KAISER, Anchorage 
MICHAEL KING, Anchorage 
KAY MARTIN, Anchorage 
CONNIE OZER, Anchorage 
GALEN PAINE, Sitka 
STEPHANIE PAWLOWSKI, Anchorage 
JUNE PINNELL-STEPHENS, Fairbanks 
NADINE WINTERS, Fairbanks

ZACH FICK, Anchorage 
STUDENT ADVISOR

The Honorable Carl G atto, C hair 
The H onorable Steve Thom pson, V ice-Chair 
House Judiciary C om m ittee 
A laska House o f  R epresentatives 
Juneau, AK 99801 

via email: R epresentative Carl G atto@ legis.state.ak.us
Representative Steve Thom pson@ ,legis.state.ak.us

R e: H ouse Bill 127
ACLU Review o f  Constitutional Issues

C hair Gatto, V ice-Chair Thom pson:

Thank you for the opportunity to subm it w ritten testim ony w ith respect to 
House B ill 127.

The A m erican Civil Liberties Union o f  A laska represents thousands o f  
m em bers and activists throughout the State o f  A laska who seek to preserve 
and expand individual freedom s and civil liberties guaranteed under the 
United States and A laska Constitutions. In that respect, w e wish to advise 
you o f  constitutional issues w ith the Bill.

As you m ay know, the A C LU  o f  A laska Foundation is currently representing 
several A laska bookstores and others in Am erican  Booksellers  Foundation  

f o r  Free  Expression (ABFFE) v. Burns. The federal court has already 
granted a prelim inary injunction, on First A m endm ent grounds, against AS 
11.61.128(a).

http://WWW.AKCLU.ORG
mailto:Gatto@legis.state.ak.us


House Judiciary Committee
H.B. 127 -  Constitutional Issues 
February 4, 2011 
Page 2

Section 9 o f  H.B. 127 w ould narrow  AS 11.61.128(a) to only crim inalize the distribution o f  
m aterial “harm ful to m inors” by an adult i f  the recipient is under 16 years old and the adult is 
reckless regarding the recipients age or the adult believes the recipient is less than 16 years old. 
The legislation w ould  also add a knowledge requirem ent as to the content being sent to  the 
m inor.

T his bill is an im provem ent on AS 11.61.128(a) w hich was enjoined October 21, but even with 
these changes the law  w ould still violate the First A m endm ent and the Com m erce C lause o f  the 
US Constitution. W e w elcom e the opportunity to w ork w ith the A ttorney General and this 
C om m ittee to am end Section 9 to  make it constitutionally sound. W e believe that m odest 
changes to  the bill w ould cure the constitutional problem s in Section 9 w hile still providing law 
enforcem ent w ith the m eans to protect m inors from adults looking to prey on them .

Please feel free to  contact the undersigned should you require any additional information. We 
are happy to reply to  any questions that m ay arise, or to  answ er inform ally any questions which 
M em bers o f  the Com m ittee m ay have.

T hank you again for the opportunity to share our thoughts.

Sincerely,

Jeffrey M ittm an 
Executive D irec tor  
A C LU  o f  Alaska

cc: R epresentative W es Keller, Representative W es Keller@ ,legis.state.ak.us
R epresentative Bob Lynn, R epresentative Bob Lvnn@ legis.state.ak.us 
R epresentative Lance Pruitt, Representative Lance Pruitt@ legis.state.ak.us 
R epresentative M ax Gruenberg, Representative M ax G ruenberg@ legis.state.ak.us 
R epresentative Lindsey Holm es, Representative Lindsey H olm es@ legis.state.ak.us 
R epresentative M ike C henault, Representative M ike Chenault@ legis.state.ak.us

mailto:Lvnn@legis.state.ak.us
mailto:Pruitt@legis.state.ak.us
mailto:Gruenberg@legis.state.ak.us
mailto:Holmes@legis.state.ak.us
mailto:Chenault@legis.state.ak.us
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IN  THE UNITED STATES D IS T R IC T  COURT 

FOR THE D IS T R IC T  OF ALASKA

C a s e  N o . 3 : 1 0 - c v - 0 1 9 3 -RRB

ORDER GRANTING 
PRELIM INARY IN JU N C T IO N

I . MOTION PRESENTED

P u r s u a n t  t o  F e d .  R . C i v .  P .  6 5 ,  P l a i n t i f f s  m o v e  f o r  a  

p r e l i m i n a r y  i n j u n c t i o n  a n d  o t h e r  a p p r o p r i a t e  r e l i e f  a g a i n s t  

e n f o r c e m e n t  o f  AS 1 1 . 6 1 . 1 2 8 ,  b o t h  a s  a m e n d e d  b y  S e c t i o n s  9 - 1 2  i n  

S e n a t e  B i l l  N o . 2 2 2 ,  2 6 t h  L e g . ,  2 d  S e s s . ,  a n d  a s  p r i o r  t o  

a m e n d m e n t ,  w h i c h  p u r p o r t s  t o  l i m i t  a c c e s s  t o  m a t e r i a l s  d e e m e d  

" h a r m f u l  t o  m i n o r s . "  A c o p y  o f  t h e  s t a t u t e  a t  i s s u e  i s  f o u n d  a t  

D o c k e t  7 - 2 .  P l a i n t i f f s  r e p r e s e n t  a  s p e c t r u m  o f  i n d i v i d u a l s  a n d  

o r g a n i z a t i o n s  — i n c l u d i n g  b o o k s e l l e r s ,  a  p h o t o g r a p h e r ,  l i b r a r i e s ,  

a n d  o r g a n i z a t i o n s  r e p r e s e n t i n g  b o o k s e l l e r s ,  p u b l i s h e r s ,  a n d  o t h e r  

m e d i a  i n t e r e s t s  — t h a t  c o m m u n i c a t e ,  d i s s e m i n a t e ,  d i s p l a y ,  a n d

ORDER GRAFTING PR EL IM IN A RY  IN JUNCTIO N  - 1
3 : 10-CV-0193-RRB

AMERICAN BOOKSELLERS 
FOUNDATION FOR FREE 
E X PR E SSIO N , e t  a l . .

P l a i n t i f f s ,

v s .

DAN IEL S .  SU LLIV A N , i n  h i s  
o f f i c i a l  c a p a c i t y  a s  ATTORNEY 
GENERAL OF THE STATE OF 
ALASKA,

D e f e n d a n t .
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a c c e s s  a  b r o a d  r a n g e  o f  s p e e c h  i n  t h e  p h y s i c a l  w o r l d  a s  w e l l  a s  

t h r o u g h  t h e  I n t e r n e t .  T h i s  m a t t e r  h a s  b e e n  f u l l y  b r i e f e d  a n d  t h e  

C o u r t  e n t e r s  t h e  f o l l o w i n g  o r d e r .

II. BACKGROUND
I n  J a n u a r y  o f  2 0 1 0 ,  A l a s k a  p a s s e d  a  b i l l ,  SB 2 2 2 ,  t h a t  a m e n d e d  

a  v a r i e t y  o f  s t a t u t e s  w i t h  t h e  s t a t e d  i n t e n t  o f  s t r e n g t h e n i n g  

i n i t i a t i v e s  r e l a t i n g  t o  s e x u a l  a s s a u l t  a n d  d o m e s t i c  v i o l e n c e .  T h e  

b i l l  i n c l u d e d  S e c t i o n s  9 - 1 2 ,  w h i c h  a m e n d e d  a n d  ( a c c o r d i n g  t o  

P l a i n t i f f s )  e x p a n d e d  a n  e x i s t i n g  c e n s o r s h i p  l a w .  T h e s e  s e c t i o n s  

i m p o s e d  w h a t  P l a i n t i f f s  c o m p l a i n  a r e  " s e v e r e  c o n t e n t - b a s e d  

r e s t r i c t i o n s  o n  t h e  a v a i l a b i l i t y ,  d i s p l a y ,  a n d  d i s s e m i n a t i o n  o f  

c o n s t i t u t i o n a l l y  p r o t e c t e d  s p e e c h  o n  t h e  I n t e r n e t  a n d  p h y s i c a l l y  

w i t h i n  t h e  S t a t e  o f  A l a s k a . " 1

P l a i n t i f f s  a r g u e  t h a t  t h e  a p p l i c a t i o n  o f  t h e  a m e n d e d  a c t  t o  

t h e  I n t e r n e t  v i o l a t e s  t h e  F i r s t ,  F i f t h ,  a n d  F o u r t e e n t h  A m e n d m e n ts  

b e c a u s e :  i t  r e s t r i c t s  a d u l t s  f r o m  e n g a g i n g  i n  p r o t e c t e d  s p e e c h  o n  

t h e  I n t e r n e t ;  i t  i s  s u b s t a n t i a l l y  o v e r b r o a d ;  i t  c r i m i n a l i z e s  

p r o t e c t e d  s p e e c h  a m o n g  a n d  t o  o l d e r  m i n o r s ;  i t  i s  

u n c o n s t i t u t i o n a l l y  v a g u e ;  a n d  r e q u i r e s  t h a t ,  f o r  t h e  d e t e r m i n a t i o n  

o f  c o m m u n i ty  s t a n d a r d s ,  t h e  r e l e v a n t  c o m m u n i ty  b e  l o c a l ,  r a t h e r  

t h a n  t h e  n a t i o n .  I n  a d d i t i o n ,  P l a i n t i f f s  a r g u e  t h e  a p p l i c a t i o n  o f

1 D o c k e t  7 a t  8 .
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t h e  a m e n d e d  a c t  t o  t h e  I n t e r n e t  v i o l a t e s  t h e  C o m m e rc e  C l a u s e  

b e c a u s e :  i t  r e g u l a t e s  s p e e c h  t h a t  o c c u r s  w h o l l y  o u t s i d e  t h e  b o r d e r s  

o f  A l a s k a ;  i t  i m p o s e s  a n  u n j u s t i f i a b l e  b u r d e n  o n  t h e  i n t e r s t a t e  

c o m m e r c e  o v e r  t h e  I n t e r n e t ;  a n d  i t  s u b j e c t s  o n l i n e  s p e a k e r s  t o  

i n c o n s i s t e n t  s t a t e  l a w s .

P l a i n t i f f s  d o  n o t  c h a l l e n g e  t h e  A l a s k a  l a w s  c r i m i n a l i z i n g  

c h i l d  p o r n o g r a p h y ,  s e x u a l  s o l i c i t a t i o n  o r  l u r i n g  o f  m i n o r s ,  o r  

o b s c e n i t y  o n  t h e  I n t e r n e t .  P l a i n t i f f s  a l s o  d o  n o t  c h a l l e n g e  t h e  

p o r t i o n s  o f  SB 2 2 2  t h a t  d o  n o t  a m e n d  AS 1 1 . 6 1 . 1 2 8 .

III. STANDARD OF REVIEW
I n  o r d e r  f o r  t h e  C o u r t  t o  g r a n t  a  p r e l i m i n a r y  i n j u n c t i o n ,  t h e  

P l a i n t i f f s  m u s t  d e m o n s t r a t e :

1 .  a  s t r o n g  l i k e l i h o o d  o f  s u c c e s s  o n  t h e  m e r i t s ,

2 .  t h e  p o s s i b i l i t y  o f  i r r e p a r a b l e  i n j u r y  t o  P l a i n t i f f s  i f  

p r e l i m i n a r y  r e l i e f  i s  n o t  g r a n t e d ,

3 .  a  b a l a n c e  o f  h a r d s h i p s  f a v o r i n g  t h e  P l a i n t i f f s ,  a n d

4 .  a d v a n c e m e n t  o f  t h e  p u b l i c  i n t e r e s t  ( i n  c e r t a i n  c a s e s ) . 2 

A p r e l i m i n a r y  i n j u n c t i o n  r e q u i r e s  P l a i n t i f f s  t o  s h o w  p r o b a b l e  

s u c c e s s  o n  t h e  m e r i t s ,  b u t  o n l y  t h e  p o s s i b i l i t y  o f  i r r e p a r a b l e  

h a r m . 3

2 E a r t h  I s l a n d  I n s t .  v .  U n i t e d  S t a t e s  F o r e s t  S e r v i c e , 3 51  
F . 3 d  1 2 9 1 ,  1 2 9 8  ( 9 t h  C i r .  2 0 0 3 ) .

3 I d .
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I V .  D IS C U S S IO N

A . L i k e l i h o o d  o f  S u c c e s s  o n  t h e  M e r i t s

P l a i n t i f f s  a r g u e  t h a t  t h e y  a r e  l i k e l y  t o  b e  s u c c e s s f u l  o n  t h e  

m e r i t s  b e c a u s e  t h e  a m e n d e d  a c t  b a n s  a  l a r g e  a m o u n t  o f  s p e e c h  t h a t  

a d u l t s  h a v e  a  c o n s t i t u t i o n a l  r i g h t  t o  r e c e i v e ,  a n d  b e c a u s e  t h e  

a m e n d e d  a c t  f a i l s  s t r i c t  s c r u t i n y ,  i s  o v e r b r o a d ,  a n d  v i o l a t e s  t h e  

C o m m e rc e  C l a u s e . 4 P l a i n t i f f s  a r g u e  t h a t  18  f e d e r a l  j u d g e s  i n  f i v e  

c i r c u i t s  h a v e  s t r u c k  d o w n  s t a t e  s t a t u t e s  f o r b i d d i n g  I n t e r n e t  

c o m m u n i c a t i o n s  d e e m e d  h a r m f u l  t o  m i n o r s  l i k e  t h e  o n e  a t  i s s u e  

h e r e . 5 I n  r e s p o n s e ,  t h e  S t a t e  a r g u e s  t h a t  b e c a u s e  t h e  a m e n d e d  a c t

D o c k e t  7 a t  1 5 .

S e e  P S I n e t ,  I n c .  v .  C h a p m a n ,  3 6 2  F . 3 d  2 2 7  ( 4 t h  C i r .  
2 0 0 4 ) ,  r e h ' g .  d e n i e d .  3 7 2  F . 3 d  5 7 1 ,  a f f ' g  1 6 7  F .  S u p p .  2 d  8 7 8  (W .D . 
V a . 2 0 0 1 )  ,- A m e r .  B o o k s e l l e r s  F o u n d .  F o r  F r e e  E x p r e s s i o n  v .  D e a n ,  
3 4 2  F . 3 d  9 6  ( 2 d  C i r .  2 0 0 3 )  , a f f ' g  2 0 2  F .  S u p p .  2 d  3 0 0  ( D .V t .  2 0 0 2 )  ; 
A C L U  V. J o h n s o n ,  1 9 4  F . 3 d  1 1 4 9  ( 1 0 t h  C i r .  1 9 9 9 ) ,  a f f ' g  4 F .  S u p p .  
2 d  1 0 2 9  (D .N .M . 1 9 9 8 )  ; S o u t h e a s t  B o o k s e l l e r s  A s s ' n  v .  M c M a s t e r ,  3 7 1  
F .  S u p p .  2 d  7 7 3  ( D . S .C .  2 0 0 5 ) ;  ACLU v .  N a p o l i t a n o ,  C i v .  N o . 0 0 - 0 5 0 5  
( D . A r i z .  J u n e  1 4 ,  2 0 0 2 )  ( p e r m a n e n t  i n j u n c t i o n ) ,  s u b  n o m . ACLU v .  

G o d d a r d ,  2 0 0 4  WL 3 7 7 0 4 3 9  (D . A r i z .  A p r .  2 3 ,  2 0 0 4 )  ( s t a t u t e  a s  
a m e n d e d  i n  2 0 0 3  p e r m a n e n t l y  e n j o i n e d )  ,- C y b e r s p a c e  C o m m c ' n s ,  I n c .  v .  
E n g l e r ,  1 4 2  F .  S u p p .  2 d  8 2 7  ( E .D .  M ic h .  2 0 0 1 )  ( s u m m a ry  j u d g m e n t  a n d  
p e r m a n e n t  i n j u n c t i o n )  , 55  F .  S u p p .  2 d  7 3 7  ( E .D .  M ic h .  1 9 9 9 )
( p r e l i m i n a r y  i n j u n c t i o n ) ,  a f f ' d ,  2 3 8  F . 3 d  4 2 0  ( 6 t h  C i r .  2 0 0 0 )  
( u n p u b l i s h e d ) ;  Am. L i b r a r i e s  A s s ' n  v .  P a t a k i , 9 6 9  F .  S u p p .  1 6 0
( S .D .N .Y .  1 9 9 7 ) .  T h e  COPA s t a t u t e ,  a  f e d e r a l  s t a t u t e  s i m i l a r  t o  
t h e  A m e n d e d  A c t ,  w a s  h e l d  u n c o n s t i t u t i o n a l .  A C L U  v .  G o n z a l e s , 4 7 8  
F .  S u p p .  2 d  7 7 5  ( E .D .  P a .  2 0 0 7 ) ,  a f f ' d  s u b  n o m . A C L U  v .  M u k a s e y ,
5 3 4  F . 3 d  1 8 1  ( 3 d  C i r .  2 0 0 8 ) ,  c e r t ,  d e n i e d ,  1 2 9  S .  C t . 1 0 3 2  ( 2 0 0 9 ) .  
I n  a d d i t i o n ,  t h e  W i s c o n s i n  S u p r e m e  C o u r t  f o u n d  t h e  W i s c o n s i n  
s t a t u t e  u n c o n s t i t u t i o n a l  f o r  l a c k i n g  a n  a p p r o p r i a t e  s c i e n t e r  
r e q u i r e m e n t .  S t a t e  v .  W e i d n e r ,  6 1 1  N .W . 2 d .  6 8 4  ( W is .  2 0 0 0 ) .
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i s  n a r r o w e r  t h a n  t h e  o t h e r  s t a t u t e s  f o u n d  u n c o n s t i t u t i o n a l , t h e y  

a r e  u n l i k e l y  t o  s u c c e e d  o n  t h e  m e r i t s .

T h e  S t a t e  p r o v i d e s  l i t t l e  s u p p o r t  f o r  i t s  c o n c l u s o r y  

s t a t e m e n t .  E v e n  a  c u r s o r y  r e v i e w  o f  t h e  c a s e s  c i t e d  b y  P l a i n t i f f s  

r e v e a l  l e g i t i m a t e  c o n c e r n s  r e g a r d i n g  AS 1 1 . 6 1 . 1 2 8 .  I n  R e n o  v .  

A C L U , 6 a  u n a n i m o u s  S u p r e m e  C o u r t  s t r u c k  d o w n  a  s i m i l a r  f e d e r a l  

s t a t u t e ,  a g r e e i n g  w i t h  t h e  D i s t r i c t  C o u r t  t h a t  t h e  w o r d  " i n d e c e n t "  

w a s  t o o  v a g u e  t o  p r o v i d e  t h e  b a s i s  f o r  a  c r i m i n a l  p r o s e c u t i o n . 7 

A l t h o u g h  t h e  A l a s k a  S t a t u t e  e n u m e r a t e s  w h a t  i s  " i n d e c e n t "  a n d

c o n t a i n s  a  d e f i n i t i o n  o f  w h a t  i s  c o n s i d e r e d  " h a r m f u l  t o  m i n o r s "  

( e l e m e n t s  m i s s i n g  i n  t h e  R e n o  c a s e ) , t h e  T h i r d  C i r c u i t  c o n c l u d e d  

t h a t  " h a r m f u l  t o  m i n o r s "  l a n g u a g e  i n  t h e  C h i l d  O n l i n e  P r o t e c t i o n  

A c t  (COPA) d i d  n o t  s a v e  t h a t  F e d e r a l  s t a t u t e .  T h e  T h i r d  C i r c u i t  

f o u n d  t h a t  t h e  COPA w a s  n o t  n a r r o w l y  t a i l o r e d  s o  a s  t o  s u r v i v e  a  

s t r i c t  s c r u t i n y  a n a l y s i s . 8

T h e  C o u r t  c o n c l u d e s  t h a t  t h e r e  i s  a  s t r o n g  l i k e l i h o o d  o f

s u c c e s s  o n  t h e  m e r i t s  in .  t h i s  m a t t e r .

B . L i k e l i h o o d  o f  I r r e p a r a b l e  H a rm  i f  t h e  I n j u n c t i o n  i s  D e n i e d

A l t h o u g h  t h e r e  a r e  n o  p e n d i n g  p r o s e c u t i o n s  u n d e r  t h e  A m e n d e d  

A c t  a g a i n s t  a n y  o f  t h e  P l a i n t i f f s ,  t h e y  a r g u e  t h e y  w i l l  s u f f e r

6 5 2 1  U . S . 8 4 4  ( 1 9 9 7 ) .

7 I d .  a t  8 6 1 .

8 A C L U  v .  M u k a s e y ,  5 3 4  F . 3 d  1 8 1 ,  1 9 8  ( 3 d  C i r .  2 0 0 8 ) .
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i r r e p a r a b l e  h a r m  i n  t h e  a b s e n c e  o f  a n  i n j u n c t i o n  b e c a u s e  " t h e  l o s s  

o f  F i r s t  A m e n d m e n t f r e e d o m s ,  f o r  e v e n  m i n i m a l  p e r i o d s  o f  t i m e ,  

u n q u e s t i o n a b l y  c o n s t i t u t e s  i r r e p a r a b l e  i n j u r y . " 9

T h e  S t a t e  a r g u e s  t h a t  n o n e  o f  t h e  P l a i n t i f f s  o r  a n y  o t h e r  

e n t i t y  b r o u g h t  s u i t  u n d e r  t h e  o r i g i n a l  2 0 0 5  s t a t u t e  c o m p l a i n i n g  

t h a t  i t  i n f r i n g e d  o n  t h e i r  c o n s t i t u t i o n a l  r i g h t s .  F u r t h e r ,  n o n e  o f  

t h e  P l a i n t i f f s  h a v e  a l l e g e d  a c t u a l  h a r m s  b e y o n d  a  " c h i l l i n g  

e f f e c t . "  S u c h  a  d e l a y  i n  s e e k i n g  a  p r e l i m i n a r y  i n j u n c t i o n ,  t h e  

S t a t e  a r g u e s ,  i s  a  f a c t o r  t o  b e  c o n s i d e r e d  i n  w e i g h i n g  t h e  r e l i e f .  

T h e  S t a t e ' s  b r i e f  p r o v i d e s  e x a m p l e s  o f  t h e  t y p e s  o f  a c t i v i t i e s  t h a t  

r e s u l t  i n  c h a r g e s  u n d e r  t h i s  s t a t u t e  a n d  n o t e s  t h a t  " t h e  s t a t u t e  

w a s  d e s i g n e d  a n d  i s  e m p l o y e d  i n  a  w a y  t o  s t o p  p r e d a t o r s  f r o m  

s e x u a l l y  g r o o m i n g  c h i l d r e n  a n d  s h o u l d  b e  a l l o w e d  t o  b e  u s e d  t h i s  

w a y  w h i l e  t h e  c o m p l a i n t  i s  p e n d i n g . " 10 I n  r e s p o n s e ,  P l a i n t i f f s  a r g u e  

t h a t  t h e y  f e a r  f u t u r e  p r o s e c u t i o n  a n d  a r e  c h i l l e d  b y  t h e  a m e n d e d  

a c t .  I t  i s  i r r e l e v a n t ,  t h e y  a r g u e ,  t h a t  n o  P l a i n t i f f  h a s  b e e n  

p r o s e c u t e d  t h u s  f a r .

T h e  C o u r t  a g r e e s  w i t h  P l a i n t i f f s .  " T h e  a l l e g e d  d a n g e r  o f  t h i s  

s t a t u t e  i s ,  i n  l a r g e  m e a s u r e ,  o n e  o f  s e l f - c e n s o r s h i p ;  a  h a r m  t h a t  

c a n  b e  r e a l i z e d  e v e n  w i t h o u t  a n  a c t u a l  p r o s e c u t i o n . " 11 " [ I ]  f

9 E l r o d  v .  B u r n s ,  4 2 7  U . S .  3 4 7 ,  3 7 3  ( 1 9 7 6 ) .

10 D o c k e t  3 3  a t  5 .

11 V i r g i n i a  v .  A m e r . B o o k s e l l e r s , 4 8 4  U . S .  3 8 3 ,  3 9 2  (1 9 8 8 )  .
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[ P l a i n t i f f s ' ]  i n t e r p r e t a t i o n  o f  t h e  s t a t u t e  i s  c o r r e c t ,  [ t h e y ]  w i l l  

h a v e  t o  t a k e  s i g n i f i c a n t  a n d  c o s t l y  c o m p l i a n c e  m e a s u r e s  o r  r i s k  

c r i m i n a l  p r o s e c u t i o n . " 12 W h i l e  t h e  S t a t e  a r g u e s  t h a t  i t  w i l l  n o t ,  

i n  f a c t ,  p u r s u e  c r i m i n a l  c h a r g e s  a g a i n s t  a n y  o f  t h e  P l a i n t i f f s ,  

n o t h i n g  p r e v e n t s  t h e  S t a t e  f r o m  d o i n g  s o  a b s e n t  a n  i n j u n c t i o n  f r o m  

t h i s  C o u r t .

C . H a rm  t o  D e f e n d a n t  v s .  H a rm  t o  P l a i n t i f f s

P l a i n t i f f s  a r g u e  t h e  o n l y  l e g i t i m a t e  h a r m  t h a t  D e f e n d a n t  c o u l d  

a l l e g e  i s  a n  i n a b i l i t y  t o  p r o s e c u t e  p e r s o n s  u n d e r  t h e  a m e n d e d  a c t .  

On t h e  o t h e r  h a n d ,  P l a i n t i f f s  a r e  f a c e d  w i t h  u n c o n s t i t u t i o n a l  

r e s t r i c t i o n s  o n  t h e i r  c o m m u n i c a t i v e  a c t i v i t i e s  w i t h  t h e  p o t e n t i a l  

o f  a  c r i m i n a l  c h a r g e  h a n g i n g  o v e r  t h e m . 13

T h e  S t a t e  c o m p l a i n s  t h a t  t h e  a m e n d e d  a c t  i s  d e s i g n e d  t o  

p r o s e c u t e  t h o s e  p r e d a t o r s  w h o  u s e  p o r n o g r a p h y  t o  g ro o m  c h i l d r e n  f o r  

s e x u a l  a b u s e ,  a n d  t h a t  w i t h o u t  t h i s  s t a t u t e  t h e  S t a t e  w o u l d  h a v e  t o  

w a i t  u n t i l  a  c h i l d  w a s  a c t u a l l y  s e x u a l l y  a s s a u l t e d  b e f o r e  

i n t e r v e n i n g .  T h e  S t a t e  a r g u e s  t h i s  o u t w e i g h s  a n y  c h i l l i n g  e f f e c t  

o n  t h e  P l a i n t i f f s .  H o w e v e r ,  t h e  S t a t e ' s  a r g u m e n t  i s  o v e r s t a t e d ,  

g i v e n  o t h e r  s t a t u t e s  t h a t  a r e  a v a i l a b l e  f o r  p r o s e c u t i o n  o f  

p r e d a t o r s  v i a  t h e  i n t e r n e t .  S p e c i f i c a l l y ,  AS 1 1 . 4 1 . 4 5 2 ,  w h i c h  h a s  

b e e n  i n  p l a c e  s i n c e  N o v e m b e r  o f  2 0 0 5 ,  a d d r e s s e s  " o n l i n e  e n t i c e m e n t

12 I d .

13 D o c k e t  7 a t  1 6 .

ORDER GRANTING PREL IM IN A RY  IN JUNCTION - 7
3 : 1G-CV-Q193-RRB
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o f  a  m i n o r . "  A p e r s o n  c o m m i ts  t h e  c r i m e  o f  o n l i n e  e n t i c e m e n t  o f  a  

m i n o r  u n d e r  t h i s  s t a t u t e  i f  t h a t  p e r s o n ,  " b e i n g  1 8  y e a r s  o f  a g e  o r  

o l d e r ,  k n o w i n g l y  u s e s  a  c o m p u t e r  t o  c o m m u n i c a t e  w i t h  a n o t h e r  p e r s o n  

t o  e n t i c e ,  s o l i c i t ,  o r  e n c o u r a g e  t h e  p e r s o n  t o  e n g a g e  i n  a n  a c t  

d e s c r i b e d  i n  AS 1 1 . 4 1 . 4 5 5 . "  AS 1 1 . 4 1 . 4 5 5  a d d r e s s e s  " u n l a w f u l  

e x p l o i t a t i o n  o f  a  m i n o r "  a n d  p r o h i b i t s  i n d u c i n g  o r  e m p l o y i n g  a  

c h i l d  u n d e r  18  y e a r s  o f  a g e  t o  e n g a g e  i n  a c t u a l  o r  s i m u l a t e d  

c o n d u c t  t h a t  m i r r o r s  t h e  c o n d u c t  i n  t h e  s t a t u t e  a t  i s s u e  i n  t h i s  

c a s e .

I n  s h o r t ,  t h e  S t a t e  h a s  c l e a r  a l t e r n a t i v e  o p t i o n s  f o r  

p r o s e c u t i n g  s e x u a l  p r e d a t o r s .

D . P u b l i c  I n t e r e s t .

P l a i n t i f f s  a r g u e  a  p r e l i m i n a r y  i n j u n c t i o n  w o u ld  s e r v e  t h e  

p u b l i c  i n t e r e s t  b y  u p h o l d i n g  t h e  c o n s t i t u t i o n a l  r i g h t s  o f  t h e  

p u b l i c . 14 T h e  S t a t e  a r g u e s  t h a t  i t  i s  n o t  i n  t h e  p u b l i c ' s  i n t e r e s t  

f o r  t h e  S t a t e  t o  h a v e  t o  w a i t  t o  a c t  u n t i l  a  c h i l d  h a s  a l r e a d y  b e e n  

m o l e s t e d . 15 F o r  t h e  r e a s o n s  i d e n t i f i e d  i n  s e c t i o n  C , t h e  S t a t e ' s  

a r g u m e n t  i s  n o t  p e r s u a s i v e .  T h e  S t a t e  h a s  o t h e r  m e c h a n i s m s  f o r  

p r o s e c u t i o n  o f  o n l i n e  p r e d a t o r s .

14 D o c k e t  7 a t  1 7 .

15 D o c k e t  3 3  a t  6 .

ORDER GRANTING PREL IM IN A RY  IN JUNCTIO N  - 8
3 :1 0 -CV-0193-RRB
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V . CONCLUSION

I n  l i g h t  o f  t h e  f o r e g o i n g ,  t h e  P r e l i m i n a r y  I n j u n c t i o n  

r e q u e s t e d  a t  D o c k e t  5 i s  GRANTED, A l t h o u g h  t h e  A t t o r n e y  G e n e r a l  

h a s  a r g u e d  " t h e  s t a t u t e  w a s  d e s i g n e d  a n d  i s  e m p l o y e d  i n  a  w a y  t o  

s t o p  p r e d a t o r s  f r o m  s e x u a l l y  g r o o m i n g  c h i l d r e n  a n d  s h o u l d  b e  

a l l o w e d  t o  b e  u s e d  t h i s  w a y  w h i l e  t h e  c o m p l a i n t  i s  p e n d i n g , " 16 t h e  

S t a t e  h a s  n o t  p r o v i d e d  t h e  C o u r t  w i t h  a  v i a b l e  a l t e r n a t i v e  t h a t  

w o u l d  b o t h  p r o t e c t  P l a i n t i f f s  d u r i n g  t h e  p e n d e n c y  o f  t h i s  

p r o c e e d i n g  a n d  a l l o w  t h e  S t a t e  t o  u s e  t h e  s t a t u t e  a s  i t  a r g u e s  w a s  

" i n t e n d e d . "  A c c o r d i n g l y ,  t h e  P r e l i m i n a r y  I n j u n c t i o n  p r e v e n t s  a n y  

e n f o r c e m e n t  o f  AS 1 1 . 6 1 . 1 2 8  u n t i l  f u r t h e r  O r d e r  o f  t h i s  C o u r t ,  o r  

u n t i l  t h e  p a r t i e s  e n t e r  i n t o  a  s t i p u l a t i o n  t h a t  w o u ld  e l i m i n a t e  t h e  

n e e d  f o r  s u c h  a n  i n j u n c t i o n .  T h e  o r a l  a r g u m e n t  s c h e d u l e d  f o r  

N o v e m b e r  3 ,  2 0 1 1 ,  i s  VACATED.

I T  I S  SO ORDERED.

ENTERED t h i s  2 0 th d a y  o f  O c t o b e r ,  2 0 1 0 .

S /R A L PH  R , B E IS T L IN E  
U NITED  STATES D IS T R IC T  JUDGE

1 D o c k e t  33  a t  5 .

ORDER GRANTING PREL IM IN A RY  IN JUNCTION - 9
3 : 10” CV~0193-RR8
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IN  THE U N ITED  STA TES D IS T R IC T  COURT 

FOR THE D IS T R IC T  OF ALASKA

C a s e  N o . 3 : 1 0 - c v - 0 1 9 3 - R R B  

ORDER O F C L A R IF IC A T IO N

B e f o r e  t h e  C o u r t  a t  D o c k e t  4 8  i s  D e f e n d a n t  w i t h  a  M o t i o n  f o r  

C l a r i f i c a t i o n  w h i c h  i s  o p p o s e d  b y  P l a i n t i f f s  a t  D o c k e t  4 9 .

T h e  C o u r t ' s  O r d e r  a t  D o c k e t  47  d o e s  n o t  p r e c l u d e  l a w  

e n f o r c e m e n t  f r o m  s e e k i n g  l e g i t i m a t e  s e a r c h  w a r r a n t s  r e l a t i n g  t o  

v i o l a t i o n s  o f  AS 1 1 . 4 1 . 4 5 2  o r  AS 1 1 . 4 1 . 4 5 5 .

H o w e v e r ,  f o r  t h e  r e a s o n s  s e t  f o r t h  i n  i t s  O r d e r  G r a n t i n g  

P r e l i m i n a r y  I n j u n c t i o n  a t  D o c k e t  4 7 ,  AS 1 1 . 6 1 . 1 2 8  a p p e a r s  t o  b e  

v a g u e  a n d  o v e r - b r o a d  o n  i t s  f a c e .  R a t h e r  t h a n  s p e c i f i c a l l y  

a d d r e s s i n g  t h e  c o n d u c t  a p p a r e n t l y  s o u g h t  t o  b e  c r i m i n a l i z e d ,  i . e .  

t h e  k n o w i n g  t r a n s m i t t a l  o f  p h o t o g r a p h s  o f  a d u l t  o r  p r e p u b e s c e n t  

g e n i t a l i a  t o  a  m i n o r  b y  o n e  s e e k i n g  t o  g r o o m  t h e  m i n o r  f o r

ORDER OF C L A R IF IC A T IO N  - 1
3 :1 0 -CV-0193-RRB

AMERICAN BOOKSELLERS 
FOUNDATION FOR FREE 
E X P R E S S IO N , e t  a l . .

P l a i n t i f f s ,

v s .

D A N IEL S .  S U L L IV A N , i n  h i s  
o f f i c i a l  c a p a c i t y  a s  ATTORNEY 
GENERAL OF THE STATE OF 
ALASKA,

D e f e n d a n t .
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e x p l o i t a t i o n ,  w h i c h  w o u l d  l i k e l y  b e  a  l e g i t i m a t e  p r o h i b i t i o n ,  t h e  

s t a t u t e  u s e s  b r o a d  l a n g u a g e  t h a t  h a s  b e e n  d i s f a v o r e d  b y  m a n y  c o u r t s  

i n  t h e  p a s t .  T h e  C o u r t  h a s  t h e r e f o r e  f o u n d  t h a t  P l a i n t i f f s  h a v e  

s h o w n  a  s t r o n g  l i k e l i h o o d  o f  s u c c e s s  o n  t h e  m e r i t s ,  a  p o s s i b i l i t y  

o f  i r r e p a r a b l e  i n j u r y ,  a n d  a  b a l a n c e  o f  h a r d s h i p  f a v o r i n g  

P l a i n t i f f s .

G i v e n  t h e  C o u r t ' s  p r e v i o u s  o r d e r ,  AS 1 1 . 6 1 . 1 2 8  s h a l l  n o t  b e  

e n f o r c e d  p e n d i n g  f u r t h e r  o r d e r  o f  t h i s  C o u r t .

I T  I S  SO ORDERED.

ENTERED t h i s  1 7 th d a y  o f  N o v e m b e r ,  2 0 1 0 .

S /R A L P H  R . B E IS T L IN E  
U N ITED  STATES D IS T R IC T  JUDGE

ORDER OF C LA R IF IC A T IO N  - 2
3 : 10-CV-0193-RRB
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IN  THE U N ITED  STA TES D IS T R IC T  COURT 

FOR THE D IS T R IC T  OF ALASKA

C a s e  N o . 3 : 1 0 - c v - 0 1 9 3 - R R B

ORDER REGARDING SECOND 
MOTION FOR C L A R IF IC A T IO N

On O c t o b e r  2 0 ,  2 0 1 0 ,  a t  D o c k e t  4 7 ,  t h i s  C o u r t  e n t e r e d  a

P r e l i m i n a r y  I n j u n c t i o n  p r o h i b i t i n g  e n f o r c e m e n t  o f  A . S .  §  1 1 . 6 1 . 1 2 8  

u n t i l  f u r t h e r  O r d e r  o f  t h i s  C o u r t ,  o r  u n t i l  t h e  p a r t i e s  e n t e r  i n t o  

a  s t i p u l a t i o n  t h a t  w o u l d  e l i m i n a t e  t h e  n e e d  f o r  s u c h  a n  i n j u n c t i o n .  

On J a n u a r y  5 ,  2 0 1 1 ,  a t  D o c k e t  5 4 ,  t h e  D e p a r t m e n t  o f  Law  s o u g h t

c l a r i f i c a t i o n  o f  t h i s  C o u r t ' s  O r d e r ,  s p e c i f i c a l l y  r e g a r d i n g  i t s  

a b i l i t y  t o  d e f e n d  a g a i n s t  a n  a p p e a l  b a s e d  o n  " t h e  f o r m e r  

A . S . §  1 1 . 6 1 . 1 2 8 . "

I t  i s  u n c l e a r  w h a t  v e r s i o n  o f  t h e  s t a t u t e  t h e  D e p a r t m e n t  o f  

L aw  i s  r e f e r e n c i n g .  H o w e v e r ,  t h e  C o u r t  n o t e s  t h a t  t h e  P r e l i m i n a r y  

I n j u n c t i o n  i n  t h i s  c a s e  s p e c i f i c a l l y  a d d r e s s e s  c h a n g e s  m a d e  t o  t h e

ORDER RE SECOND MOTION FOR C LA R IF IC A T IO N  - 1
3 : 10-CV-0193-RRB

AMERICAN BOOKSELLERS 
FOUNDATION FOR FREE 
E X P R E S S IO N , e t  a l . .

P l a i n t i f f s ,

v s .

D A N IEL S .  SU L L IV A N , i n  h i s  
o f f i c i a l  c a p a c i t y  a s  ATTORNEY 
GENERAL OF THE STATE OF 
ALASKA,

D e f e n d a n t .
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s t a t u t e  i n  J a n u a r y  2 0 1 0 ,  p u r s u a n t  t o  A l a s k a  B i l l  SB 2 2 2 ,  s e c t i o n s  

9 - 1 2 .  I t  i s  t h e s e  c h a n g e s  t o  w h i c h  P l a i n t i f f s  h a v e  o b j e c t e d  i n  t h i s  

l a w s u i t .  A c c o r d i n g l y ,  i f  i n d i v i d u a l s  w e r e  c h a r g e d  u n d e r  a  p r e v i o u s  

f o r m  o f  t h e  s t a t u t e ,  t h i s  P r e l i m i n a r y  I n j u n c t i o n  d o e s  n o t  p r o h i b i t  

t h e  D e p a r t m e n t  o f  L aw  f r o m  d e f e n d i n g  a g a i n s t  a n y  a p p e a l s  b a s e d  o n  

a  p r i o r  v e r s i o n  o f  A . S .  §  1 1 . 6 1 . 1 2 8 .

ENTERED t h i s  8 th d a y  o f  F e b r u a r y ,  2 0 1 1 .

S /R A L P H  R . B E IS T L IN E  
U N ITED  STATES D IS T R IC T  COURT

ORDER RE SECOND MOTION FOR C LA R IF IC A T IO N  - 2
3 : 10-CV-0193-RRB
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A  G ir l ’s N u d e  P h o to , a n d  A lte re d  L iv e s
By JAN HOFFMAN

LAC EY, W ash. — One day la s t w in te r  M a rg a r ite  posed naked  be fo re  h e r b a th ro o m  m ir ro r ,  

h e ld  up  h e r ce llphone  and  to o k  a p ic tu re . T h en  she sent the  fu ll- le n g th  f ro n ta l p ho to  to  

Isa iah , h e r new  b o y fr ie n d .

B o th  w ere  in  e ig h th  grade.

T h ey  b ro ke  up  soon a fte r. A  fe w  weeks la te r, Isa iah  fo rw a rd e d  th e  p h o to  to  a n o th e r e ig h th - 

grade g ir l,  once a f r ie n d  o f  M a rg a r ite ’s. A ro u n d  11 o ’c lo ck  a t n ig h t, th a t g ir l  s lapped a te x t 

message on  it .

“ H o  A le r t ! ”  she typed . “ I f  yo u  th in k  th is  g ir l is a w ho re , th e n  te x t th is  to  a ll y o u r  fr ie n d s .”  

T h en  she c licke d  open th e  lo n g  l is t  o f  contacts on  h e r phone  and  pressed “ send.”

In  less th a n  24 h ou rs , th e  e ffec t was as i f  M a rg a rite , 14, h ad  saun te red  naked  d ow n  the  

ha llw ays  o f  the  fo u r  m id d le  schools in  th is  ra c ia lly  and econ o m ica lly  d iverse  su bu rb  o f  the  

state  ca p ita l, O lym p ia . H u n d re d s , p oss ib ly  thousands, o f  s tuden ts  h ad  rece ived  h e r p ho to  

and  fo rw a rd e d  it.

In  sh o rt o rd e r, s tuden ts  w o u ld  be h a n d cu ffe d  and  h u m ilia te d , pa ren ts  m o r t if ie d  and  lessons 

le a rn e d  a t a h a rsh  cost. O n ly  th e n  w o u ld  th e  c o m m u n ity  t r y  to  tu rn  th e  fiasco  in to  an 

o p p o r tu n ity  to  educate.

A ro u n d  th e  c o u n try , la w  en fo rce m e n t o ffic ia ls  and  educa to rs  are s tru g g lin g  w ith  h o w  to  

c o n fro n t m in o rs  w h o  “ sext,”  an im p rec ise  te rm  th a t re fe rs  to  send ing  sexual pho tos , v ideos 

o r  tex ts  f ro m  one ce llphone  to  ano the r.

B u t a du lts  face a h a rd  t ru th .  F o r teenagers, w h o  have ready access to  tech n o log y  and  are 

g ro w in g  u p  in  a c u ltu re  th a t celebrates b o d y  f la u n tin g , sex ting  is la u g h a b ly  easy, 

u n re m a rka b le  and  even c o m p e llin g : the  p r im a ry  reason teenagers sext is  to  lo o k  coo l and 

sexy to  som eone th e y  f in d  a ttra c tive .

Indeed , th e  pho tos  can co n fe r cachet.

http://www.nytim es.com /201 l/03/27/us/27sexting .htm l?_r= 2&ref= global-hom e&pagew an... 3/28/2011

http://www.nytreprints.com
http://www.nytimes.com/201
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“ H a v in g  a naked  p ic tu re  o f  y o u r s ig n if ic a n t o th e r on  y o u r ce llphone  is an a dve rtise m e n t th a t 

y o u ’re sexua lly  active  to  a degree th a t gives yo u  s ta tus ,”  sa id  R ick  Peters, a se n io r d e p u ty  

p ro se cu tin g  a tto rn e y  fo r  T h u rs to n  C ounty , w h ic h  in c ludes  Lacey. “ I t ’s an e le c tro n ic  h icke y .”

In  the  fa l l o f  2009, M a rg a rite , a p e tite , p re tty  g ir l w ith  d a rk  h a ir  and  a t in y  d ia m o n d  s tud  in  

h e r nose, was l iv in g  w ith  h e r fa th e r, and  h e r l ife  was b eco m in g  tro u b le d . H e r re la tio n s h ip  

w ith  h e r fa th e r ’s new  w ife  was tense. H e r grades w e re  in  a free  fa ll.

H e r socia l l ife  was d e te rio ra tin g . A  good fr ie n d s h ip  w ith  a g ir l had  soured, abe tted  b y  a f ig h t  

ove r a boy. T h is  g ir l w o u ld  be th e  one w ho  w o u ld  la te r  b ra n d  M a rg a r ite ’s p h o to  and  fo rw a rd  

it .

M a rg a r ite ’s fo rm e r f r ie n d  is to u g h  and  s tro n g -w ille d , d e te rm in e d  to  s tand  o u t as w e ll as f i t  

in , a cco rd ing  to  those  w h o  k n o w  her. H e r pa ren ts , recen t im m ig ra n ts , speak lim ite d  E ng lish  

and  w ere  n o t able to  superv ise  h e r te x tin g .

In  th e  s h if t in g  p o w e r d ynam ics  o f  m id d le  schoo l g ir ls , th e  fo rm e r f r ie n d  u nd e rs too d  w e ll th a t 

she w h o  sneers f ir s t  sneers best. The  f l ic k  o f  a c u tt in g  re m a rk , s w if t ly  fo llo w e d  b y  “ Ju s t 

k id d in g !” T he  eye ro ll.  As th e  a n im o s ity  be tw een the  tw o  g ir ls  escalated, M a rg a rite  fe lt  

shunned  b y  an e n tire  g ro u p  o f  g ir ls  and was ea tin g  lu n c h  b y  herse lf. A t  hom e she re tre a te d  to  

h e r b ed ro o m , a lone w ith  h e r ce llphone  and  co m pu te r.

H e r m o th e r w o u ld  la te r  specula te  th a t M a rg a rite  despera te ly  needed to  fee l n o tice d  and 

special. T h a t D ecem ber, ju s t  be fo re  the  ho lidays , she to o k  th e  p h o to  o f  h e rs e lf and sent i t  to  

Isa iah , a lo w -ke y , lik a b le  a th le te  she had  re ce n tly  g o tte n  to  kn ow .

A fte r  th e  w in te r  b reak, M a rg a r ite  was p re p a rin g  a fresh  s ta rt. She w o u ld  m ove back  in  w ith  

h e r m o th e r and  tra n s fe r to  a schoo l in  a n ea rb y  d is tr ic t.

B u t one n ig h t in  la te  Ja nu a ry , a fe w  days be fo re  h e r tra n s fe r, M a rg a r ite ’s ce llphone  began 

v ib ra t in g  a ro u n d  1 a .m ., w a k in g  her. She was b e ing  b o m b a rd e d  b y  tex ts  — a le rts  fro m  

w o rr ie d  fr ie n d s , leers f ro m  boys she scarce ly knew .

The n e x t m o rn in g  in  h e r m o th e r ’s car, M a rg a rite  lo w e re d  h e r head, h id in g  h e r reddened  

eyes, h e r te r r ib le  secret.

“A re  yo u  O .K .? ” asked h e r m o th e r, A n to in e tte , w ho  lik e  o th e r p a ren ts  and  c h ild re n  w h o  

agreed to  be in te rv ie w e d  asked to  be id e n tif ie d  b y  o n ly  f ir s t  o r m id d le  nam es to  p ro te c t th e ir  

p rivacy .

“Y eah.”
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“A re  yo u  sure?”

“Y eah .”

B u t h e r m o th e r k n e w  o the rw ise . E a r lie r  th a t m o rn in g  a p a re n t h ad  p h o n e d  K irs te n  Rae, the  

p r in c ip a l o f  M a rg a r ite ’s school, C h in o o k  M id d le , c o m p la in in g  abou t a naked  p h o to  sent to  

h e r ch ild . The  c h ild  k n e w  a t least a dozen s tuden ts  w h o  h ad  rece ived  it .

The  p r in c ip a l th e n  ca lled  A n to in e tte . The  po lice  w a n te d  to  q ue s tio n  M a rg a rite . O n the  d rive  

to  school, the  g ir l sobbed u n c o n tro lla b ly , fee ling  b e tra ye d  and  degraded.

The schoo l was buzz ing . “W h e n  I  opened m y  phone  I  was scared,” reca lled  an e ig h th  g rader.

“ I  k n e w  w h o  th e  g ir l  in  th e  p ic tu re  was. I t ’s h a rd  to  unsee so m e th in g .”

M e a n w h ile , a n o th e r m id d le  schoo l p r in c ip a l in  Lacey had  begun in ve s tig a tin g  a sexting  

c o m p la in t th a t m o rn in g . M s. Rae rea lized  th a t M a rg a r ite ’s p h o to  h ad  gone v ira l.

S tudents  w ere  sum m o n ed  to  M s. Rae’s o ffice  and  ques tioned  b y  the  po lice . T h e ir  ce llphones 

w ere  confisca ted .

M s. Rae w e n t in to  c ris is  m anagem ent. P aren ts w ere  ca lling , w a n tin g  to  k n o w  w h e th e r th e ir  

c h ild re n  w o u ld  be a rres ted  and  h o w  she w o u ld  co n ta in  th e  spread. She d ra fte d  a le t te r  fo r  

schoo l fa m ilie s . A d m in is tra to rs  p la n n e d  a d is tr ic tw id e  vo ice m a il to  th e  fa m ilie s  o f  m id d le  

schoo l s tuden ts . C h in o o k  teachers w o u ld  d iscuss th e  issue in  h om eroo m s th e  n ex t day.

B y la te  m o rn in g , Isa ia h  and  M a rg a rite ’s fo rm e r f r ie n d  h ad  been id e n t if ie d  and  p u lle d  o u t o f 

class.

T h en  Is a ia h ’s m o th e r, J e n n ife r, go t the  ca ll. “N aked?”  she shouted . “ H o w  naked?”

W h e n  J e n n ife r, w h o  w o rks  fo r  an  accoun tan t, a rr iv e d  a t th e  school, she ra n  to  Isa iah , a ta ll,  

s lende r b o y  w ith  th e  s ta rtle d  a ir  o f  an  u n fo ld in g  foa l. H e  was w eep ing .

“ I  was in  shock  th a t  I  was in  tro u b le ,” he reca lled  d u r in g  a recen t in te rv ie w . “ I  d id n ’t  go o u t 

o f  m y  w ay  to  fo rw a rd  it ,  b u t  I  fe lt  responsib le . I t  was bad. R ea lly  b a d .”

H e  to ld  th e  po lice  th a t the  o th e r g ir l  h ad  p ressured  h im  in to  send ing  h e r M a rg a r ite ’s pho to , 

v o w in g  she ju s t  w a n te d  to  lo o k  a t i t .  He sa id  he h ad  n o t k n o w n  th a t th e ir  f r ie n d s h ip  had  

d is in teg ra ted .

H o w  h ad  th e  se x ting  f ro m  M a rg a r ite  begun? “ W e w ere  abo u t to  date, and  y o u ’l l  be like , ‘Oh, 

b la h  b la h , I  re a lly  lik e  you , can yo u  send m e a p ic tu re ? ’ ”  Isa iah  reca lled .
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“ I  d o n ’t  re m e m b e r i f  I  asked h e r f ir s t  o r i f  she asked m e. W e ll, I  th in k  I  d id  send h e r a 

p ic tu re . Yeah, I ’m  p re tty  sure. M in e  was, lik e , no  s h ir t  on.

“ I t  is  v e ry  co m m o n ,” he  said. “ I ’d  seen p ic tu re s  on  o th e r boys ’ ce llphones .”

M r . Peters, th e  c o u n ty  p ro secu to r, had  been h e a rin g  th a t sex ting  was b ecom ing  a p ro b le m  in  

the  c o m m u n ity . In  a recen t in te rv ie w , he sa id  th a t i f  th e  case h a d  ju s t  in v o lv e d  pho tos  sent 

be tw een  Isa iah  and  M a rg a rite , he w o u ld  have ca lled  th e  pa ren ts  b u t  n o t pressed charges.

“ The  idea  o f  fo rw a rd in g  th a t p ic tu re  was bad  enough ,” he said. “ B u t the  te x t e levated i t  to  

so m e th in g  fa r  m o re  serious. I t  was m e a n -g ir l d ram a , an  a ll-o u t a tte m p t to  d es troy  som eone 

w ith o u t th in k in g  abo u t the  im p lic a t io n s .”

H e dec ided  aga ins t ch a rg in g  M a rg a rite . B u t he d id  charge th re e  s tuden ts  w ith  d is se m in a tio n  

o f  c h ild  p o rn o g ra p h y , a Class C fe lon y , because th e y  h a d  set o f f  the  v ira l ou tb reak.

A fte r  schoo l h ad  been le t o u t th a t day in  la te  Ja n u a iy , the  p o lice  read  Isa iah  h is  r ig h ts , cu ffed  

h is  hands b e h in d  h is  b ack  and  le d  h im  and  M a rg a r ite ’s fo rm e r f r ie n d  o u t o f  the  b u ild in g . The 

e ig h th  g raders  w o u ld  have to  spend the  n ig h t in  th e  c o u n ty  ju v e n ile  d e te n tio n  center.

The  tw o  o f  th e m  and  a 13-ye a r-o ld  g ir l w h o  h a d  he lped  fo rw a rd  the  p h o to  w e re  a rra igned  

be fo re  a ju d g e  th e  n ex t day. (M a rg a r ite ’s fo rm e r fr ie n d  dec line d  to  be in te rv ie w e d , as d id  the  

g ir l  w h o  he lped  h e r.)

O ffic ia ls  to o k  aw ay Is a ia h ’s c lo thes and  shoes. H e changed in to  re g u la tio n  w h ite  b rie fs  and  a 

b lu e  ju m p s u it.  H e  was m ise ra b le  and  te r r if ie d .

“ M y  socks g o t w e t in  th e  show er,”  Isa iah  said.

W H E R E  T O  D R A W  T H E  L IN E ?

S exting  is  n o t illeg a l.

T w o  adu lts  send ing  each o th e r n a u g h ty  p ic tu res , d ir ty  language? J u s t g a rd e n -va rie ty  F irs t 

A m e n d m e n t-p ro te c te d  speech.

A  N o ve m be r 2009 A A R P  a rtic le , “ S exting  N o t J u s t F o r K id s ,” re p o rte d  a p p ro v in g ly  on  the  

p ra c tice  fo r  o ld e r peop le , too . In  w o m e n ’s m agazines and  college s tud e n ts ’ b logs, coy guides 

in c lu d e  p ra g m a tic  t ip s  lik e  m a k in g  sure to  keep y o u r face o u t o f  the  pho to .

B u t w h e n  th a t sexua lly  e x p lic it  im age  in c ludes  a p a r tic ip a n t — sub ject, p ho tog ra p he r, 

d is tr ib u to r  o r re c ip ie n t — w h o  is u n d e r 18, c h ild  p o rn o g ra p h y  law s m a y  app ly .

http://www.nytim es.com /201 l/03/27/us/27sexting .h tm l?_r= 2&ref= global-hom e&pagew an... 3/28/2011

http://www.nytimes.com/201


H ig h -T ech  F lir t in g  Turns E x p lic it ,  A lte r in g  Y o u n g  L iv e s  - N Y T im e s .c o m Page  5 o f  10

“ I  d id n ’t  k n o w  i t  was aga ins t the  la w ,” Isa iah  said.

T h a t is because c u ltu ra lly , such a f in e  d is t in c tio n  e ludes m o s t teenagers. T h e ir  w o r ld  is 

steeped in  h ig h ly  sexua lized messages. E x trem e  p o rn o g ra p h y  is  eas ily  ava ilab le  on  the  

In te rn e t. H i t  songs and  m u s ic  v ideos p ro m o te  s tr ip p in g  and  sexting .

“Take a d ir ty  p ic tu re  fo r  m e ,” u rge  the  pop  stars T a io  C ruz and  Kesha in  th e ir  recen t due t, 

“ D ir ty  P ic tu re .” “ Send th e  d ir ty  p ic tu re  to  m e. Snap.”

In  a 2010 S uper B ow l a dve rtise m e n t fo r  M o to ro la , the  actress M egan  Fox takes a ce llphone  

p ic tu re  o f  h e rs e lf in  a b u b b le  b a th . “ I  w o n d e r w h a t w o u ld  h appen  i f  I  w ere  to  send th is  o u t? ” 

she muses. T he  co m m e rc ia l con tinues  w ith  goggle-eyed m en  gap ing  at the  fo rw a rd e d  p ho to  

— n o rm a liz in g  and  encou rag ing  such messages.

“Y ou  can ’t  expect teenagers n o t to  do so m e th in g  th e y  see h a p p e n in g  a ll a ro u n d  th e m ,” sa id  

Susannah S tern , an associate p ro fesso r a t th e  U n iv e rs ity  o f  San D iego w h o  w rite s  about 

adolescence and  techno logy.

“T h e y ’re  p ra c tic in g  to  be a p a r t  o f  a d u lt c u ltu re ,”  D r. S te rn  said. “A n d  in  2011, th a t is a 

c u ltu re  o f  se xua liza tion  a nd  o f  p u tt in g  y o u rs e lf o u t th e re  to  va lid a te  w h o  you  are and  th a t 

yo u  m a tte r .”

The  p reva lence  o f  unde r-age  sex ting  is u n c le a r and  can o fte n  depend  on  the  c u ltu re  o f  a 

p a r tic u la r  schoo l o r c irc le  o f  s tudents . A n  In te rn e t p o ll conduc ted  fo r  The  A ssocia ted  Press 

and  M T V  b y  K now ledge  N e tw o rk s  in  S eptem ber 2009 in d ic a te d  th a t 24 pe rcen t o f  14- to  17- 

ye a r-o lds  h ad  been in v o lv e d  in  “ som e type  o f  naked  se x ting ,” e ith e r b y  ce llphone  o r o n  th e  

In te rn e t. A  D ecem ber 2009 te lephone  p o ll f ro m  the  Pew Research C en te r’s In te rn e t and  

A m e ric a n  L ife  P ro jec t fo u n d  th a t  5 pe rcen t o f  14- to  17-yea r-o lds  had  sent naked  o r n e a rly  

naked  pho tos  o r v ideo  b y  ce llphone, and th a t 18 p e rcen t h a d  rece ived  th e m . Boys and  g ir ls  

send pho tos  in  ro u g h ly  th e  same p ro p o rt io n , th e  Pew su rvey  fo u n d .

B u t a doub le  s tan d a rd  ho lds . W h ile  a b oy  caugh t send ing  a p ic tu re  o f  h im s e lf m ay be 

regarded  as a fo o l o r even a b o a s tfu l s tud , g ir ls , regardless o f  th e ir  b ravado , are castiga ted  as 

slu ts.

Photos o f  g ir ls  te n d  to  go v ira l m o re  o ften , because boys and  g ir ls  w i l l  c ircu la te  g ir ls ’ pho tos  

in  p a r t  to  sham e th e m , e xp la in e d  D anah Boyd, a se n io r socia l m ed ia  researcher a t M ic ro s o ft 

and  a fe llo w  a t H a rv a rd  U n iv e rs ity ’s B e rkm a n  C enter fo r  In te rn e t and  Society.

In  con tras t, w h e n  a b o y  sends a revea ling  p h o to  o f  h im s e lf to  a g ir l,  D r. Boyd no ted , she 

u su a lly  does n o t c ircu la te  it .  A n d , D r. B oyd  added, boys do n o t te n d  to  c ircu la te  pho tos  o f
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o th e r boys: “A  s tra ig h t- id e n tif ie d  b o y  w i l l  never a d m it  to  h a v in g  naked pho tos  o f  a b o y  o n  h is  

p ho n e .”

P o licy  m ake rs  are b e g in n in g  to  recogn ize  th a t a u n ifo rm  response to  these cases does n o t f it .

“ I  ha te  th e  w o rd  ‘se x ting ,’ ”  sa id  A n d re w  J . H a rr is , an ass is tan t p ro fesso r o f  c r im in o lo g y  a t 

the  U n iv e rs ity  o f  M assachusetts  in  L ow e ll, w h o  is le a d in g  a s tu d y  o f  th e  p rac tice  am ong 

adolescents to  h e lp  deve lop p o lic ie s  to  address it .  “ W e ’re  ta lk in g  abou t a lo t  o f  d if fe re n t 

behav io rs  a nd  a lo t  o f  d if fe re n t m o tiv a tio n s .”

There  is  th e  h ig h -te c h  f l i r t .  T he  tro u b le d  a tten tion -seeke r. A  coup le ’s consensual exchanges. 

D ru n k e n  teenagers h o rs in g  a round . Pressure f ro m  a b o y fr ie n d . M a lic io u s  d is tr ib u t io n . A  

teenager w h o  barrages a n o th e r w ith  u n s o lic ite d  le w d  p ho tos  o r texts . O r, as in  a 2009 

W isco n s in  case o f  “ s e x to rt io n ,”  a boy, p re te n d in g  to  be a g ir l  o n line , w h o  s o lic ite d  e x p lic it 

p ic tu re s  o f  boys, w h ic h  he th e n  used as b la c k m a il to  com pe l those boys to  have sex w ith  h im .

The c o n te n t o f  th e  pho tos  can v a ry  w id e ly  too , f ro m  suggestive to  sad istic .

A d u lts  in  p o s itio n s  o f  a u th o r ity  have been deb a ting  h o w  to  respond. M a n y  schoo l d is tr ic ts  

have b anned  sex ting  and  n o w  a u th o rize  p r in c ip a ls  to  search ce llphones. A c co rd in g  to  the  

N a tio n a l C onference o f  S tate Leg is la tu res, at leas t 26 states have tr ie d  to  pass som e so rt o f  

sex ting  le g is la tio n  s ince 2009.

“ The  m a jo r ity  o f  states are try in g  to  p u t so m e th in g  in  p lace to  educate k id s  b e fo re  and  a fte r 

the  even t,”  sa id  J u s tin  T. F itzs im m on s , a se n io r a tto rn e y  a t the  N a tio n a l D is tr ic t  A tto rn e y s  

A ssoc ia tio n  w h o  specializes in  In te rn e t c rim es aga ins t ch ild re n . “W e  have to  p ro te c t k id s  

fro m  them se lves som etim es. W e ’re on  th e  cusp o f  teach ing  th e m  h o w  to  m anage th e ir  

e le c tro n ic  re p u ta tio n s .”

B u t i f  th e  Lacey s tuden ts  w e re  conv ic ted  o f  d isse m in a tio n  o f  c h ild  p o rn o g ra p h y , th e y  co u ld  

be sentenced to  up  to  36 weeks in  a ju v e n ile  d e te n tio n  center. T h ey  w o u ld  be reg is te red  as 

sex o ffende rs . Because th e y  w ere  u n d e r 15, how eve r, a fte r tw o  years th e y  cou ld  p e t it io n  a 

co u rt to  rem ove  th e ir  nam es fro m  th e  re g is try , i f  th e y  co u ld  p rove  th e y  no  lo n g e r posed a 

th re a t to  th e  p u b lic .

P E N A L T IE S  A N D  P R E V E N T IO N

R ick  Peters, the  p ro se cu tin g  a tto rn e y , never in te n d e d  fo r  th e  C h in o o k  M id d le  School 

s tuden ts  to  rece ive d ra co n ia n  sentences. B u t he w a n te d  to  send a sca re d -s tra ig h t message to  

th e m , as w e ll as to  th e  c o m m u n ity .
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Y et w h e n  th e  lo ca l new s m ed ia  s to rm  cascaded, th e  o u tc ry  was n o t abo u t th e  severe pena lties  

fo r  a fe lo n y  sex ting  co n v ic tio n . I t  was abou t w h y  M r . Peters h ad  n o t also a rres ted  M a rg a rite .

“ She’s a v ic t im ,”  M r .  Peters said. “ She m ade an ill-a d v is e d  dec is ion  to  share th a t p ic tu re  w ith  

h e r b o y fr ie n d . As fa r  as she knew , th a t was as fa r  as i t  w o u ld  go.

“ W h a t good w o u ld  com e fro m  p ro secu tin g  her?  W h a t lesson co u ld  we teach  h e r th a t she 

h asn ’t  a lready  le a rne d  n o w  1,000 tim es  over? ”

E v e n tu a lly  a dea l was b ro k e re d  fo r  the  th re e  teenagers w h o  w ere  charged. The o ffense w o u ld  

be am ended  fro m  th e  c h ild  p o rn o g ra p h y  fe lo n y  to  a gross m isd e m e an o r o f  te lephone  

harassm en t. Isa iah  and  the  tw o  g ir ls  w ho  h ad  in i t ia l ly  fo rw a rd e d  M a rg a r ite ’s p h o to  w o u ld  be 

e lig ib le  fo r  a c o m m u n ity  service p ro g ra m  th a t w o u ld  keep th e m  o u t o f  co u rt, and  th e  case 

c o u ld  be d ism issed .

Those th re e  s tuden ts  w o u ld  have to  create p u b lic  service m a te r ia l abo u t th e  hazards o f 

sex ting , a tte n d  a session w ith  M a rg a rite  to  ta lk  abo u t w h a t happened  and  o th e rw ise  have no 

co n ta c t w ith  her.

A f te r  M a rg a rite  and  h e r m o th e r app roved  th e  co nd itio n s , M r . Peters s igned  o ff, pleased.

T h ro u g h o u t la s t sp rin g , on  M o n d a y  a fte rn o on s  a fte r school, E ric  F redericks , Isa ia h ’s m a th  

teacher, m e t w ith  th e  th re e  s tuden ts  to  h e lp  th e m  deve lop th e ir  m a te ria l.

M a rg a r ite ’s fo rm e r f r ie n d  m ade a P ow erP o in t p re sen ta tio n , w ith  slides cop ied  fro m  the  

In te rn e t.

T he  yo un g e r g ir l  m ade a p os te r dense w ith  w a rn in g s  abou t se x ting ’s consequences. She 

conc luded : “ I  am  a 13 yea r o ld  teen  th a t m ade a b ad  choice and  g o t m y  l ife  a lm o s t to ta le d  

fo reve r. I  re g re t w h a t I  d id  m o re  th a n  a n y th in g  b u t I  can t take  i t  b ack .”

Isa iah  crea ted  a tw o -page  b ro ch u re , c it in g  s tud ies  fro m  th e  In te rn e t, accom pan ied  b y  a 

tu m b le  o f ado lescent fee ling :

“ N o t o n ly  does i t  h u r t  th e  peop le  th a t  are in v o lv e d  in  th e  p ic tu re s  yo u  send, i t  can h u r t  y o u r 

fa m ily  and  fr ie n d s  a ro u n d  you , th e  w ay th e y  see you , the  w ay  yo u  see yo u rse lf. The  ways the y  

fee l abo u t you . T h em  c ry in g  because o f y o u r  m is ta ke s .”

M s. Rae has ye t to  d is tr ib u te  the  m a te ria l. C h inook , w ith  630 seventh  and  e ig h th  graders, 

s t i l l  has s tuden ts  w h o  k n o w  those  in v o lv e d  in  la s t ye a r’s episode. She w a n ts  to  g ive Isa iah , 

M a rg a r ite  and  the  o the rs  m o re  t im e  to  d is tance  them selves.
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W h ile  th e  case was on  its  w a y  to  re so lu tio n , p rosecu to rs  and  d is tr ic t  educa to rs  dec ided  to  p u t 

its  a fte rsh o ck  to  good use.

“A fte r  th e  s to ry  b roke , pa ren ts  ca lled  us because th e y  d id n ’t  k n o w  abo u t the  la w  th a t cou ld  

send k id s  to  ja i l  fo r  a b ad  cho ice ,”  sa id  C o u rtn e y  Schrieve, a spokesw om an fo r  the  N o r th  

T h u rs to n  P ub lic  Schools. “ K ids  d id n ’t  k n o w  abo u t i t  e ithe r. So w e dec ided  to  tu rn  th is  in to  an 

o p p o r tu n ity  to  educate teachers, pa ren ts  and  s tuden ts .”

I n  O ctober, M s. Rae, th e  p o lice , p rosecu to rs  and  M r . F itz s im m o n s  o f  the  N a tio n a l D is tr ic t  

A tto rn e y s  A ssoc ia tio n  h e ld  separate  fo ru m s  abo u t sex ting  fo r  Lacey’s teachers, pa ren ts  and 

s tu d e n t de lega tions f ro m  th e  fo u r  m id d le  schools.

T he  s tuden ts  th e n  re tu rn e d  to  th e ir  h om eroom s to  teach classm ates w h a t th e y  h ad  lea rned .

E liza be th  C o lon  ta u g h t a session w ith  Jo n  Reid. B o th  are e ig h th  g raders a t C h inook.

“ M o s t o f  th e  questions w ere  abo u t pen a ltie s ,”  she said. “ K ids  w a n te d  to  k n o w  i f  th e y  w o u ld  

get in to  tro u b le  ju s t  fo r  rece iv ing  th e  p ic tu re .”

J o n  spoke abo u t lo n g -te rm  consequences. “ I  sa id  th a t peop le  m a y  lo o k  a t yo u  d if fe re n tly ,”  he 

sa id . “ T h ey ’l l  k n o w  w h a t k in d  o f  pe rson  yo u  w ere, even th o u g h  yo u  changed.”

O ne s p rin g  even ing , th e  th re e  s tuden ts  w h o  h ad  been d is c ip lin e d  m e t fo r  a m e d ia tio n  session 

w ith  M a rg a r ite  and  tw o  fa c ilita to rs  fro m  C o m m u n ity  Y o u th  Services. The  searing, p a in fu l 

session, w h ic h  in c lu d e d  th e  s tu d e n ts ’ pa ren ts  and M r . F redericks , las ted  several hours . 

E veryone  was asked to  ta lk  abo u t h is  o r h e r ro le  in  the  episode.

M r . F rede ricks  lis te d  a ll th e  peop le  w ho  h a d  spen t h o u rs  t ry in g  to  clean the  mess the  

s tuden ts  h ad  created in  a m a tte r  o f  seconds: po lice  o ffice rs , law yers, teachers, p rin c ip a ls , 

h u n d re d s  o f  fa m ilie s .

T h e n  i t  was Is a ia h ’s tu rn . H e  lo o ke d  M a rg a rite  in  the  eye. “ H e  p o u re d  h is  h e a rt o u t,”  M r . 

F rede ricks  reca lled . Isa iah  sa id  th a t he was asham ed o f  h im s e lf, b u t th a t m o s t o f  a ll, he  was 

s o rry  he h ad  b ro k e n  M a rg a r ite ’s tru s t. T h en  he asked fo r  h e r u n d e rs ta n d in g  and  forg iveness. 

“ H e  c rie d ,”  M r . F rede ricks  said. “ I  choked u p .”

The  fo rm e r f r ie n d  w h o  had  fo rw a rd e d  the  p h o to , c re a ting  th e  u p ro a r, was accom pan ied  b y  

h e r m o r t if ie d  fa th e r, an  o ld e r s is te r and  a tra n s la to r. She came across as terse  and  som ew hat 

p e rfu n c to ry , reca lled  several peop le  w h o  w ere  there .

O ne o f  th e  la s t to  speak was M a rg a r ite ’s fa th e r, D an, an in d u s tr ia l eng ineer.
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“ I  cou ld  say i t  was everyone else’s fa u lt , ”  D an  said. “ B u t I  had  a p iece o f  i t ,  too . I  le a rned  a b ig  

lesson abo u t m y  la ck  o f  in v o lv e m e n t in  h e r use o f  th e  phone  and  te x tin g . I  tru s te d  h e r too  

m u c h .”

H e  h ad  n o t expected th e  s tuden ts  to  be p un ish e d  severely, he  co n tin u ed . B u t th e y  needed to  

u n d e rs ta n d  th a t th e ir  im p u ls iv e  actions had  ra m ific a tio n s .

“W h e n  yo u  w a lk  o u t o f  here  to n ig h t, i t ’s over, y o u ’re  done w ith  i t , ”  he said, lo o k in g  a ro u n d  

th e  room .

“ Keep in  m in d  th a t the  o n ly  pe rson  th is  w i l l  have a la s tin g  im p a c t o n ,”  he conc luded, is h is  

daughte r.

The  p h o to  m ost c e rta in ly  s t i l l  exists on ce llphones, and  perhaps o n  socia l n e tw o rk in g  sites, 

re a d ily  re trie va b le .

“ She w i l l  have  to  liv e  w ith  th is  fo r  th e  res t o f  h e r l i fe . ”

T H E  V I C T I M

W h e n  the  po lice  w ere  fin is h e d  q u e s tio n in g  M a rg a rite  at C h in oo k  in  J a n u a ry  2010, h e r 

m o th e r, a p ro p e rty  m anager, la id  d ow n  the  law . F o r th e  t im e  be ing , no  ce llphone. N o  

In te rn e t. N o  TV.

M a rg a rite , used to  h e r fa th e r ’s indu lgence  and  u n fe tte re d  access to  techno logy , was fu r io u s .

B u t the  p u n is h m e n t in su la te d  M a rg a r ite  f ro m  th e  wave o f  re a c tio n  th a t su rged  o n line , in  

loca l papers and  te le v is io n  re p o rts , and in  te x te d  com m en ts  b y  yo un g  teenagers th ro u g h o u t 

to w n . A lth o u g h  th e  po lice  and  the  schools u rg ed  pa ren ts  to  delete  th e  im age  fro m  th e ir  

c h ild re n ’s phones, A n to in e tte  h e a rd  th a t i t  had  spread  to  a d is ta n t h ig h  schoo l w ith in  a fe w  

days.

The repercuss ions w ere  inescapable. A fte r  a f r ie n d  to o k  M a rg a rite  ska ting  to  cheer h e r up , 

he was v ic io u s ly  a ttacked  on  h is  M ySpace page. K ids  jee red , te l lin g  h im  to  change schools 

and  go w ith  “ th e  w h o re .”

The  schoo l to  w h ic h  M a rg a rite  h ad  tra n s fe rre d  w h e n  she m oved  b ack  in  w ith  h e r m o th e r was 

a bo u t 15 m iles  away. She b a d ly  w a n te d  to  p u t th e  experience b e h in d  her. B u t w ith in  weeks 

she was recogn ized. A  b o y  a t the  new  schoo l had  the  p ic tu re  on  h is  ce llphone. The  g ir ls  

began to  ta u n t he r: W h o re . S lu t.

M a rg a r ite  fe lt  depressed. O fte n  she begged to  s tay  hom e  fro m  school. 
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In  Ja nu a ry , a lm o s t a yea r to  th e  day w h e n  h e r p h o to  w e n t v ira l,  she decided to  tra n s fe r back 

to  h e r o ld  d is tr ic t ,  w he re  she f ig u re d  she a t least h ad  som e fr ie n d s .

T he  ep isode stays w ith  h e r s t i l l .  One recen t even ing  in  h e r m o th e r ’s c o n d o m in iu m , M a rg a rite  

cha tted  c o m fo rta b ly  a bo u t h e r classes, a sm ile  fla s h in g  n o w  and then . B u t w hen  th e  m o m e n t 

came to  re co u n t th e  events o f  th e  w in te r  be fo re , she s lip p ed  in to  h e r b ed ro o m , s h u tt in g  the  

door.

As A n to in e tte  spoke a bo u t w h a t h ad  happened, th e  vo lu m e  on  th e  te le v is io n  in  M a rg a r ite ’s 

ro o m  g re w  lo u de r.

F in a lly , she em erged. T he  sm e ll o f  p izza fo r  suppe r was irre s is tib le .

W h a t is i t  l ik e  to  be a t schoo l w ith  h e r fo rm e r fr ie n d ?

“ B efore  I  sw itch e d  back, I  ca lled  h e r,”  M a rg a rite  said. “ I  w a n te d  to  m ake sure  the  d ra m a  was 

squashed betw een  us. She sa id , w ere  we even le g a lly  a llow ed  to  ta lk?  A n d  I  sa id  we shou ld  

ta lk , because w e ’d  have m a th  toge the r. She apo log ized  aga in .”

W h a t advice  w o u ld  M a rg a r ite  g ive  anyone th in k in g  o f  send ing  such a pho to?

She b lu she d  and  lo o ked  away.

“ I  guess i f  th e y  are abou t to  send a p ic tu re ,” she re p lie d , la u g h in g  ne rvous ly , “ and th e y  have a 

fee ling , lik e , th e y ’re  n o t sure  th e y  shou ld , th e n  d o n ’t  do i t  a t a ll. I  m ean, w h a t are yo u  

th in k in g ?  I t ’s fre a k in g  s tu p id !”
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S ta te s  S tru g g le  W ith  M in o rs ’ S e x tin g
By JAN HOFFMAN

In  the  la s t tw o  years, le g is la to rs  have been w e ig h in g  g radua ted  responses to  sex ting  betw een 

m in o rs . Some lega l scho lars re fe r to  th e  im ages as “ se lf-p roduced  c h ild  p o rn o g ra p h y .”

Some states have am ended th e ir  s ta tu tes o n  c h ild  p o rn o g ra p h y , obsce n ity  o r  In te rn e t 

crim es. M a n y  a llo w  ju v e n ile  o ffende rs  to  be charged  w ith  a m isd e m e an o r o r a lesser offense, 

so th e y  can q u a lify  fo r  d ive rs io n  p ro g ram s and  have th e ir  reco rds  expunged.

A  fe w  states have tr ie d  to  de fine  a sexting  offense.

The  law s have h ad  a m ixe d  response. W h ile  m a n y  experts, educa to rs  and pa ren ts  app laud  

th e  lessen ing  o f  sanctions fo r  w h a t is o fte n  seen as though tless  ado lescent r is k - ta k in g , o thers  

d ep lo re  the  e s ta b lish m e n t o f  a n ew  c rim e  th a t co u ld  n o t o n ly  in tru d e  on  F irs t A m e n d m e n t 

r ig h ts  b u t  co u ld  also sweep m o re  c h ild re n  in to  the  c o u rt system .

As Susan H a n le y  D uncan  notes in  a recen t a rtic le  in  th e  O regon L aw  R eview  abo u t such 

le g is la tio n , th e  states d isagree p h ilo s o p h ic a lly  a ho u t th e  n a tu re  o f  th e  offense, w h ic h  

p a rtic ip a n ts  sh ou ld  be p un ish e d  and  w h ic h  fac to rs  m a y  aggravate o r  m it ig a te  th e  c r im in a l 

charge.

P rov is ions  in  a n ew  N ebraska  la w  p u n ish  those  w h o  fo rw a rd  an im age  b u t n o t its  c rea to r. A  

p roposed  la w  in  O h io  w o u ld  charge m in o rs  w h o  p roduced  th e  im age  as w e ll.

A  p ro po sa l in  N o r th  D ako ta  w o u ld  increase sanctions fo r  som eone w ho  c irc u la te d  a p ho to  

w ith  the  in te n t io n  to  h u m ilia te  the  m in o r. Converse ly, a fe w  states, lik e  Texas, p ropose  to  

g ra n t im m u n ity  to  m in o rs  w h o  des troy  th e  im age o r  re p o rt i t  to  the  a u th o r it ie s  w ith in  48 
hou rs .

N o t o n ly  do states d isagree a bo u t w h o  sh ou ld  be p rosecu ted , th e y  also d if fe r  ove r h o w  to  

de fine  the  c o n te n t to  be c rim in a lize d .
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Som e states propose new  m isd e m e an o r c rim es fo r  m in o rs  w ho  exchange pho tos  th a t are 

“ le w d  and  la sc iv io u s .”  O thers  w o u ld  create a m isd e m e an o r fo r  m in o rs  w h o  send a m in o r ’s 

“ n u d e ”  im ages — a ca tegory  th a t m ig h t n o t su rv ive  F irs t A m e n d m e n t challenges.

P ennsy lvan ia  is p ro p o s in g  re la tiv e ly  m ild  sanctions fo r  m in o rs  w h o  tra n s m it im ages o f 

“ se xua lly  e x p lic it  co n d u c t,”  b u t  th e  d e p ic tio n  o f  a c tiv itie s  lik e  p e n e tra tio n , sad ism  and 

m a s tu rb a tio n  co u ld  b r in g  m o re  severe pena lties .

N e w  Jersey is  co ns ide rin g  a b i l l  th a t w o u ld  send f irs t- t im e  ju v e n ile  o ffende rs  to  educa tion a l 

d iv e rs io n  p rog ram s. O th e r p roposed  b ills  w o u ld  re q u ire  schools to  p ro v id e  s tuden ts  and 

p a ren ts  w ith  in fo rm a tio n  on  sexting  and re q u ire  stores th a t se ll ce llphones to  g ive custom ers 

p am ph le ts  on  it .

Some d is tr ic t  a tto rneys  have m ade such cases a p r io r i ty  b u t, us ing  p ro se cu to ria l d isc re tio n , 

have designed spec ia lized  d ive rs io n  p rog ram s.

M a th ia s  H . H e ck  J r., p ro se cu tin g  a tto rn e y  fo r  M o n tg o m e ry  C ounty , O h io , requ ires  teenagers 

charged w ith  sexting  to  tu rn  in  th e ir  ce llphones, p e r fo rm  c o m m u n ity  service and receive 

e d u ca tion  abo u t age -a p p rop ria te  sexual b e h a v io r and  th e  lega l and  socia l consequences o f  

sexting . S ince the  s ix -m o n th  p ro g ra m  was s ta rted  abo u t tw o  years ago, abo u t 60 teenagers 

have a ttended .
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S E N A T E  CS F O R  CS F O R  H O U S E  B IL L  NO. 127(JUD)

IN  TH E  LE G IS LA T U R E  OF T H E  STATE OF A L A S K A  

T W E N TY -S E V E N TH  L E G IS LA T U R E  - FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE
Offered:
Referred:
Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A  B IL L  

F O R  A N  A C T  E N T IT L E D  

"A n  A c t re la tin g  to the crim es o f s ta lk ing , sexual assault in  the th ird  degree, sexual 

assault in  the fo u rth  degree, u n la w fu l e xp lo ita tion  o f a m in o r, d is tr ib u tio n  o f ch ild  

p o rnog raphy , on line  enticem ent o f a m in o r, endangering  the w e lfa re  o f  a ch ild , sending 

an e xp lic it im age o f  a m in o r, harassm ent, and m isconduct in vo lv in g  con fiden tia l 

in fo rm a tio n ; m ak ing  the in s ta lla tio n , enab ling, o r use o f keystroke loggers o r o ther 

devices c r im in a l use o f a com pute r; re la tin g  to  p ro b a tio n ; re la ting  to the subpoena 

pow er o f  the a tto rney  general in  cases in vo lv in g  use o f an In te rn e t service account; 

re la tin g  to  an appearance before a ju d ic ia l o ffic e r a fte r a rres t; re la tin g  to cond itions o f 

p ro b a tio n  in  c r im in a l cases in vo lv in g  sex offenses; re la tin g  to penalties fo r  opera ting  a 

vehic le  w ith o u t possessing p ro o f o f m o to r veh ic le  lia b il ity  insurance o r a d r iv e r 's  license; 

re la tin g  to penalties fo r  ce rta in  arson offenses; am end ing  R ule 5(a)(1), A laska Rules o f 

C r im in a l P rocedure, and R u le  43.10, A laska Rules o f  A d m in is tra tio n ; and p ro v id in g  fo r
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an effective  da te ."

B E  IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. AS 11.41.270(b)(3) is amended to read:

(3) "nonconsensual contact" means any contact w ith  another person 

that is in itia ted or continued w ithout that person's consent, that is beyond the scope o f  

the consent provided by that person, or that is in  disregard o f  that person's expressed 

desire that the contact be avoided or discontinued; "nonconsensual contact" includes

(A ) fo llow ing  or appearing w ith in  the sight o f  that person;

(B) approaching o r confronting that person in a public place or 

on private property;

(C) appearing at the workplace or residence o f  that person;

(D ) entering onto or remaining on property owned, leased, or 

occupied by that person;

(E) contacting that person by telephone;

(F) sending m ail o r electronic communications to that person;

(G) placing an object on, or delivering an object to, property 

owned, leased, or occupied by that person;

(H ) fo llo w in g  o r  m o n ito r in g  th a t person w ith  a g lobal 

pos ition ing  device o r s im ila r technolog ica l means:

(T) using, in s ta lling , o r a ttem p ting  to use o r in s ta ll a device 

fo r  observing, reco rd ing , o r pho tog raph ing  events occu rrin g  in  the 

residence, vehicle, o r w o rkp lace  used bv th a t person, o r on the personal 

telephone o r com puter used by th a t person:

* Sec. 2. AS 11.41.270(b) is amended by adding a new paragraph to read:

(5) "device" includes software.

* Sec. 3. AS 11.41.425(a) is amended to read:

(a) A n  offender commits the crime o f  sexual assault in  the th ird  degree i f  the 

offender

( 1) engages in  sexual contact w ith  a person who the offender knows is

(A ) m entally incapable;
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(B ) incapacitated; or

(C ) unaware that a sexual act is being committed;

(2) w h ile  employed in  a state correctional fa c ility  or other placement 

designated by the commissioner o f  corrections fo r the custody and care o f  prisoners, 

engages in  sexual penetration w ith  a person who the offender knows is committed to 

the custody o f  the Department o f  Corrections to serve a term o f  imprisonment or 

period o f  temporary commitment; [OR]

(3) engages in  sexual penetration w ith  a person 18 or 19 years o f  age 

who the offender knows is committed to the custody o f  the Department o f  Health and 

Social Services under AS 47.10 or AS 47.12 and the offender is the legal guardian o f  

the person; o r

14) w h ile  em ployed in  the state by a law  enforcem ent agency as a 

peace o ffice r, o r w h ile  acting  as a peace o ffice r in  the state, engages in  sexual 

pene tra tion  w ith  a person w ith  reckless d isregard  th a t the person is in  the 

custody o r  the apparent custody o f the o ffender, o r  is com m itted  to the custody o f 

a law  enforcem ent agency.

*  Sec. 4. AS 11.41.425 is amended by adding a new subsection to read:

(c) In  this section, "peace o ffice r" has the meaning given in  AS 01.10.060.

*  Sec. 5. AS 11.41.427(a) is amended to read:

(a) A n  offender commits the crime o f  sexual assault in  the fourth degree i f

( 1) w h ile  employed in  a state correctional fa c ility  or other placement 

designated by the commissioner o f  corrections fo r the custody and care o f prisoners, 

the offender engages in  sexual contact w ith  a person who the offender knows is 

committed to the custody o f  the Department o f  Corrections to serve a term o f  

imprisonment or period o f  temporary commitment; [OR]

(2) the offender engages in sexual contact w ith  a person 18 or 19 years 

o f  age who the offender knows is committed to the custody o f  the Department o f  

Health and Social Services under AS 47.10 or AS 47.12 and the offender is the legal 

guardian o f  the person; o r

(3) w h ile  em ployed in  the state by a law  enforcem ent agency as a 

peace o ffice r, o r w h ile  acting  as a peace o ffice r in  the state, engages in  sexual
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contact w ith  a person w ith  reckless d is regard  th a t the person in  the custody o r 

the apparent custody o f  the o ffender, o r is com m itted  to the custody o f a law 

enforcem ent agency.

*  Sec. 6. AS 11.41.427 is amended by adding a new subsection to read:

(c) In th is section, "peace o ffice r" has the meaning given in AS 01.10.060.

*  Sec. 7. AS 11.41.452(d) is amended to read:

(d) Except as provided in (e) o f  this section, online enticement is a class B  [C]

felony.

*  Sec. 8. AS 11.41.452(e) is amended to read:

(e) Online enticement is a class A  [B ] felony i f  the defendant was, at the time 

o f  the offense, required to register as a sex offender or ch ild  kidnapper under AS 12.63 

or a sim ilar law  o f  another jurisd iction.

*  Sec. 9. AS 11.46.740(a) is amended to read:

(a) A  person commits the offense o f  crim inal use o f  a computer if, having no 

righ t to do so or any reasonable ground to believe the person has such a right, the 

person know ing ly

0 )  accesses, causes to be accessed, or exceeds the person's authorized 

access to a computer, computer system, computer program, computer network, or any 

part o f  a computer system or network, and, as a result o f  or in  the course o f that 

access,

(A ) [(1)] obtains in form ation concerning a person; 

m  [(2)] introduces false inform ation in to a computer, 

computer system, computer program, or computer network w ith  the intent to 

damage or enhance the data record or the financial reputation o f  a person;

(C l [(3 )] introduces false in form ation in to a computer, 

computer system, computer program, or computer network and, w ith  crim inal 

negligence, damages or enhances the data record or the financial reputation o f 

a person;

(D ) [(4)] obtains proprietary in form ation o f  another person;

(E l [(5)] obtains in form ation that is only available to the public

fo r a fee;

W O RK D R A F T  W O RK D R A F T  27-GH1840\T
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(F) [(6)] introduces instructions, a computer program, or other 

in form ation that tampers w ith, disrupts, disables, or destroys a computer, 

computer system, computer program, computer network, or any part o f  a 

computer system or network; or

(G ) [(7)] encrypts or decrypts data; o r

(2) insta lls, enables, o r  uses a keystroke logger o r  o the r device o r 

p ro g ram  th a t has the a b ility  to record  ano the r person's keystrokes o r entries on a 

com pute r; o r

(31 uses a keystroke logger o r o the r device o r p rog ram  to in te rcep t 

o r  reco rd  ano the r person’s keystrokes o r entries on a com pute r w hen those 

entries are tra n sm itte d  w ire lessly o r b v  o the r non -w ired  means.

*  Sec. 10. AS 11.51.100(a) is amended to read:

(a) A  person commits the crime o f  endangering the welfare o f  a ch ild  in  the 

firs t degree if, being a parent, guardian, or other person legally charged w ith  the care 

o f  a ch ild  under 16 years o f age, the person

( 1) intentionally deserts the ch ild  in  a place under circumstances 

creating a substantial risk o f  physical in ju ry  to the child;

(2) leaves the child  w ith  another person who is not a parent, guardian, 

o r law fu l custodian o f  the child  know ing that the person is

(A ) [IS ] registered or required to register as a sex offender o r 

ch ild  k id n a p p e r under AS 12.63 or a law  or ordinance in another ju risd ic tion  

w ith  s im ila r requirements;

(B ) [H AS BEEN ] charged by complaint, inform ation, or 

indictm ent w ith  a v io la tion o f  AS  11.41.410 - 11.41.455 or a law  or ordinance 

in another ju risd ic tion  w ith  sim ilar elements; or

(C) [H AS BEEN] charged by complaint, inform ation, or 

indictm ent w ith  an attempt, solicitation, or conspiracy to com m it a crime 

described in  (B ) o f  this paragraph; or

(3) leaves the ch ild  w ith  another person know ing that the person has 

previously physically mistreated or had sexual contact w ith  any child , and the other 

person causes physical in ju ry  or engages in sexual contact w ith  the child.
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* Sec. 11. A S  11.61 is  am ended  by  ad d in g  a  n e w  sec tion  to  read:

Sec. 11.61.116. Sending an e x p lic it image o f a m in o r, (a) A  perso n  com m its 

th e  o ffense  o f  send ing  an ex p lic it im age o f  a m in o r i f  the person , w ith  in ten t to  annoy 

o r h u m ilia te  ano ther person , d istrib u tes a n  e lec tro n ic  p h o to g rap h  o r v ideo  tha t depicts 

th e  gen ita ls , anus, or fem ale  b reast o f  th a t  o ther perso n  tak en  w h en  th a t person  w as a 

m in o r u n d er 16 years o f  age.

(b) In  th is  section,

(1) "com puter" h as  th e  m ean in g  g iv en  in  A S 11.46.990;

(2) "d istribu tes" m eans to  deliver the im age to  ano ther person  by 

sen d in g  the  im ag e  to the  o ther p e rso n 's  co m p u ter o r te lephone;

(3) "Internet" h as  the  m ean in g  g iven  in  A S 11 .46 .710(d).

(c) S end ing  an  exp lic it im ag e  o f  a  m in o r is

(1) a  class B  m isd em ean o r i f  the  perso n  d istrib u tes the  im age to  

an o th er person ;

(2) a  class A  m isd em ean o r i f  the perso n  d istrib u tes the  im age to  an 

In te rn e t w eb site  that is accessib le  to  the  pub lic .

* Sec. 12. A S  1 1.61 .120(a) is am en d ed  to read:

(a) A  p erso n  com m its th e  c rim e  o f  h a rassm en t in  th e  second  degree if, w ith  

in ten t to  harass o r annoy an o th er person , th a t p erso n

(1) insu lts, tau n ts , o r  cha llenges an o th er perso n  in  a m an n er likely  to  

p ro v o k e  an  im m ed ia te  v io len t response ;

(2) te lephones an o th er an d  fails to  te rm in ate  th e  co n n ectio n  w ith  intent 

to  im p a ir th e  ab ility  o f  th a t p erso n  to  p lace  or rece iv e  te lep h o n e  calls;

(3) m akes rep ea ted  te lep h o n e  calls a t ex trem ely  inconven ien t hours;

(4) m ak es an  an o n y m o u s or obscene te lep h o n e  call, an  obscene 

e lec tro n ic  com m unica tion , o r a  te lep h o n e  call o r e lec tron ic  co m m u n ica tio n  that 

th rea ten s  p h y sica l in ju ry  or sexua l con tact;

(5) sub jects an o th er p e rso n  to  o ffensive  p hysical con tac t; or

(6) except as p ro v ide d  in  AS 11.61.116. p u b lish es or d istributes 

e lec tro n ic  o r p rin ted  p h o tog raphs, p ic tu res, o r film s th a t show  the  gen itals, anus, or 

fem a le  b reast o f  the o th er p e rso n  or show  tha t p e rso n  en g ag ed  in  a  sexual act.
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*  Sec. 13. A S  11.76 is am ended  by  ad d in g  n ew  sec tions to  read:

Sec. 11.76.113. M isconduc t in vo lv in g  co n fiden tia l in fo rm a tio n  in  the f irs t  

degree, (a) A  p erso n  co m m its  th e  crim e o f  m isco n d u c t invo lv ing  confidential 

in fo rm ation  in  the firs t d eg ree  i f  th e  p e rso n  v io la tes  A S  11.76.115 and ob ta ins the 

confiden tia l in fo rm atio n  w ith  th e  in ten t to

(1) use the  con fid en tia l in fo rm atio n  to  co m m it a  crim e; or

(2) ob ta in  a  b en e fit to  w h ich  the  perso n  is no t en titled , to  in jure another 

p erson , or to  dep rive  an o th er p e rso n  o f  a benefit.

(b) C o nv ic tion  u n d er th is  sec tio n  does n o t lim it a  person 's ab ility  to  ob ta in  

c iv il re lie f  from  an o th er person .

(c) M isco n d u ct in v o lv in g  confiden tia l in fo rm a tio n  in  the first degree is a class 

A  m isdem eanor.

Sec. 11.76.115. M isco n du c t in vo lv in g  co n fiden tia l in fo rm a tio n  in  the 

second degree, (a) A  perso n  co m m its  th e  crim e o f  m isco n d u c t involv ing  confidentia l 

in fo rm atio n  in  the  second  d eg ree  i f  the  person , w ith o u t legal au thority  or the  consent 

o f  ano ther person , k n ow ing ly  o b ta in s  confiden tia l in fo rm atio n  abou t the o ther person.

(b) In  th is section , "confiden tia l in fo rm ation" includes

(1) in fo rm atio n  th a t has b een  c lass ified  confiden tia l by  law ;

(2) in fo rm atio n  encoded  on  an  access  dev ice , iden tification  card  issued 

u n d er A S 18 .65 .310 , o r d riv er 's  license.

(c) C o n v ic tio n  u n d er th is  sec tion  does n o t lim it a person 's ab ility  to ob tain  

civ il re lie f  from  an o th er person .

(d) M isco n d u c t in v o lv in g  confiden tia l in fo rm atio n  in  the second degree  is a 

c lass B  m isdem eanor.

*  Sec. 14. A S 12.05 is am ended  by  ad d in g  a n ew  sec tion  to  read:

Sec. 12.05.030. C rim es in vo lv in g  m ino rs  com m itted  outside state. In 

ad d itio n  to  any  o ther ju risd ic tio n a l basis ex p ressed  o r im p lied  in law , a person  m ay be 

p ro secu ted  u n d er the law s o f  th is  state fo r co n d u c t o ccu rrin g  outside the state  for a 

v io la tio n  o f  (1) A S  11 .41 .452  i f  the o th er p e rso n  w ith  w hom  the defendan t 

co m m u n ica ted  w as in  the  state; o r (2) A S  11 .61 .116  i f  the  m inor w hose im age is 

p u b lish ed  or d is trib u ted  w as in  th e  state.

-7- S C S  C S H B  127(JUD )
New Text U nderlined [DELETED TEXT BRACKETED]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

W O R K  D R A F T W O RK D R A F T 27-GH1840YT

* Sec. 15. A S 12 .10 .010(a) is am ended  to  read :

(a) P ro secu tio n  fo r the  fo llow ing  o ffenses m ay  b e  com m enced  at any  tim e:

(1) m urder;

(2) a ttem pt, so lic ita tion , o r co n sp iracy  to  com m it m urder o r h indering  

the  p ro secu tio n  o f  m urder;

(3) fe lo n y  sexual abuse o f  a m inor;

(4) sexual assau lt tha t is an  unclassified , c lass A , o r class B  fe lo n y  or a  

v io la tion  o f  A S  11.41.425(a)(2) - (41 [A S 11 .41 .425(a)(2 ) O R  (3)];

(5) a  v io la tio n  o f  A S 11 .41 .425 , 11.41.427, 11.41.450 - 11.41.458, 

A S  11.66.110 - 11 .66.130, or fo rm er A S  11 .41 .430 , w h en  com m itted  ag a in st a  person  

w ho, at the tim e  o f  th e  o ffense , w as u n d er 18 years o f  age;

(6) k idnapp ing .

* Sec. 16. A S 12 .25 .150(a) is am ended  to  read:

(a) A  p erso n  arrested  shall be tak en  befo re  a ju d g e  o r m ag istra te  w ith o u t 

unnecessary  delay , and  in  an y  event w ith in  48 [24] hours after arrest, includ ing  

S undays an d  ho lid ay s. T his req u irem en t ap p lies to  m unicipal po lice  o fficers to  the 

sam e ex ten t as it does to  state troopers.

* Sec. 17. A S 12 .55 .100(e) is am ended  to  read:

(e) In  ad d ition  to  o ther co n d itio n s im posed  on the defendan t, w h ile  on  

p roba tion  an d  a s  a  co n d itio n  o f  p robation

(1) fo r a sex  offense , as d esc rib ed  in  A S  12.63.100, the defen d an t

(A ) shall be req u ired  to  su b m it to  reg u la r period ic  p o ly g rap h

ex am ina tions;

(B) m ay  be req u ired  to  p ro v id e  each elec tron ic  m ail address, 

in stan t m essag in g  address, and  o th er In ternet com m unication  id en tifie r th a t the 

d efen d an t uses to  the defendan t's  p ro b a tio n  o fficer; the  p ro b a tio n  o ffice r shall 

fo rw ard  th o se  ad d resses  and iden tifie rs  to  the A lask a  state tro o p ers and  to  the 

local law  en fo rcem en t agency;

(2) i f  the  defendan t w as co n v ic ted  o f  a  v io la tion  o f  A S 11.41.434 -

11.41.455, A S  11 .61.125 - 11 .61.128, o r  a sim ilar o ffense  in  ano ther ju risd ic tio n , the 

defendan t m ay  b e  req u ired  to  re fra in  from
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(A ) using  o r c rea tin g  an  In tern e t site;

(B ) co m m u n ica tin g  w ith  ch ild ren  u nder 16 years  o f  age; [OR]

(C ) possessin g  o r u sin g  a com pu ter; o r

(D ) res id ing  w ith in  500 feet o f school grounds; in  this 

subparagraph , "schoo l g ro u n d s " has the m eaning given in  AS 11.71.900.

*  Sec. 18. A S 1 2 .5 5 .125(i) is am ended  to  read :

(i) A  d efen d an t conv ic ted  o f

(1) sexual assau lt in  th e  first degree, sexual abuse  o f  a  m in o r in  the 

firs t degree, o r  p ro m o tin g  p ro stitu tio n  in  the  firs t degree  u n d er A S 11 .66.110(a)(2) 

m ay be sen ten ced  to  a defin ite  te rm  o f  im prisonm en t o f  n o t m ore  th an  99  years and

shall be sen tenced  to  a defin ite  term  w ith in  the  fo llow ing  p resu m p tiv e  ranges, subject

to  ad ju stm en t as p ro v id ed  in A S  12 .55 .155  - 12.55.175:

(A ) i f  the  o ffen se  is a  firs t fe lony  conv ic tion , the  o ffense  does 

n o t in v o lv e  c ircum stances d esc rib ed  in  (B ) o f  th is  parag rap h , and the  v ictim  

w as

(i) less th a n  13 years o f  age, 25 to  35 years;

(ii) 13 y ea rs  o f  age o r o lder, 20  to  30 years;

(B ) i f  the  o ffen se  is a  firs t felony  conv ic tion  and  the defendant 

p o ssessed  a  firearm , u sed  a  dangerous instrum ent, o r caused  serious physical 

in ju ry  d u rin g  the co m m issio n  o f  the  o ffense, 25 to  35 years;

(C ) i f  the  o ffen se  is a  second  fe lony  co n v ic tio n  and  does no t 

invo lve  c ircum stances d esc ribed  in  (D ) o f  th is paragraph , 30 to  40 years;

(D ) i f  the  o ffense  is a second fe lony  co n v ic tio n  and  the 

d efen d an t h as  a p rio r co n v ic tio n  fo r a  sexual fe lony, 35 to  45 years;

(E ) i f  th e  o ffen se  is a  th ird  fe lony  conv ic tion  and  the  defendan t 

is no t su b jec t to  sen tencing  u n d er (F) o f  th is  p arag raph  or (/) o f  th is section , 40 

to  60 years;

(F) i f  th e  o ffense  is a th ird  fe lony  conv iction , th e  defendan t is 

no t sub ject to  sen tencing  u n d er (/) o f  th is  section, and th e  defen d an t has tw o 

p rio r co n v ic tio n s for sexua l fe lonies, 99 years;

(2) u n la w fu l exp lo ita tion  o f a m in o r unde r AS 11.41.455(c)(2),
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on line  enticem ent o f a m in o r unde r AS 11.41.452(e), o r  attem pt, conspiracy , or 

so lic ita tio n  to  co m m it sexual a ssau lt in  th e  firs t degree, sexual abuse  o f  a m inor in the 

firs t degree, or p rom oting  p ro s titu tio n  in  th e  firs t d eg ree  u n d er A S  11.66.110(a)(2) 

m ay  be  sen tenced  to  a d efin ite  te rm  o f  im p riso n m en t o f  n o t m o re  th an  99 years and 

shall b e  sen tenced  to  a defin ite  te rm  w ith in  the fo llow ing  p re su m p tiv e  ranges, subject 

to  ad ju stm en t as p rov ided  in A S  12 .55 .155  - 12.55.175:

(A ) i f  th e  o ffense  is a  firs t fe lony  conv ic tion , the o ffense  does 

no t invo lve c ircum stances d esc rib ed  in  (B ) o f  th is  parag raph , and the v ictim  

w as

(i) u nder 13 years o f  age, 20  to  30 years;

(ii) 13 y ea rs  o f  age o r o lder, 15 to  30 years;

(B ) i f  the  o ffen se  is a  first fe lony  co n v ic tio n  and  th e  defendant 

possessed  a  firearm , u sed  a d angerous in stm m en t, or caused  serious physical 

in jury  during  the co m m issio n  o f  th e  offense, 25 to  35 years;

(C ) i f  th e  o ffen se  is a second fe lo n y  co n v ic tio n  and  does not 

invo lve c ircum stances d esc rib ed  in  (D ) o f  th is p a rag rap h , 25 to  35 years;

(D ) i f  th e  o ffen se  is a second  fe lo n y  conv iction  and  the 

defendan t has a  p rio r co n v ic tio n  fo r a  sexual fe lony , 30 to  40 years;

(E ) i f  th e  o ffense  is a  th ird  fe lony  con v ic tio n , the  o ffense  does 

no t invo lve  c ircu m stan ces d esc ribed  in  (F) o f  th is  p arag rap h , and  the defendant 

is no t sub ject to  sen tenc ing  u n d er (/) o f  th is section , 35 to  50  years;

(F ) i f  the  o ffense  is a  th ird  fe lony  co n v ic tio n , the defendan t is 

no t sub ject to  sen tenc ing  u nder (/) o f  this section , and  th e  defendan t has tw o 

p rio r conv ic tions for sex u a l fe lon ies, 99 years;

(3) sexual assau lt in  the  second degree, sexual abuse o f  a m in o r in  the 

seco n d  degree, online  enticem ent o f a m in o r unde r AS 11.41.452(d), unlaw ful 

ex p lo ita tio n  o f  a m inor u n d e r AS 11.41.455(c)(1). or d is trib u tio n  o f  child  

po rn o g rap h y  unde r AS  11.61.125(e)(21 m ay be sen tenced  to  a defin ite  te rm  o f  

im p riso n m en t o f  n o t m ore  th an  99 years and  shall be sen ten ced  to  a defin ite  term  

w ith in  the  fo llow ing  p resu m p tiv e  ranges, subject to  ad ju stm en t as p rov ided  in 

A S  12.55.155 - 12.55.175:
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(A ) i f  th e  offense is  a  firs t fe lo n y  con v ic tio n , five to  15 years;

(B ) i f  th e  o ffense  is a  second  fe lo n y  conv ic tion  and  does not 

involve c ircum stances described  in  (C ) o f  th is  p a rag rap h , 10 to  25 years;

(C ) i f  th e  o ffen se  is a seco n d  fe lony  conv ic tion  and the 

defendan t has a  p rio r co n v ic tio n  fo r a sexual fe lony , 15 to  30 years;

(D ) i f  th e  o ffen se  is a th ird  fe lo n y  co n v ic tio n  and does not 

involve c ircum stances d esc ribed  in  (E) o f  th is  p a rag rap h , 20 to  35 years;

(E) i f  th e  o ffense  is a  th ird  fe lo n y  co n v ic tio n  and  the  defendant 

has tw o  p rio r co n v ic tio n s for sexual fe lon ies, 99  years;

(4) sexual a ssau lt in  the th ird  degree, incest, indecen t exposu re  in  the 

firs t degree, p o ssessio n  o f  ch ild  p o rnography , d is tr ib u t io n  o f ch ild  pornography 

u nd e r A S 11.61.125(e¥ lh  o r attem pt, consp iracy , o r  so lic ita tio n  to  co m m it sexual 

assau lt in the  second  degree, sexua l abuse  o f  a  m in o r in  the  second  degree, unlaw ful 

ex p lo ita tio n  o f  a  m inor, or d is trib u tio n  o f  ch ild  p o rn o g rap h y , m ay  be sen tenced  to  a 

d efin ite  term  o f  im prisonm en t o f  n o t m o re  th an  99 y ea rs  and  shall be sen tenced  to a 

d efin ite  term  w ith in  the fo llo w in g  p resu m p tiv e  ran g es, su b jec t to  ad justm en t as 

p ro v id ed  in  AS 12.55.155 - 12 .55.175:

(A ) i f  th e  o ffense is a firs t fe lo n y  con v ic tio n , tw o  to  12 years;

(B) i f  th e  o ffense  is a seco n d  fe lo n y  conv ic tion  and does not 

involve c ircum stances d esc ribed  in  (C ) o f  th is  p arag rap h , eigh t to  15 years;

(C) i f  the  o ffense is a  seco n d  fe lony  conv ic tion  and the 

defendan t has a  p rio r co n v ic tio n  fo r a sexual fe lony , 12 to  20 years;

(D ) i f  th e  o ffense  is a  th ird  fe lo n y  co n v ic tio n  and does not 

invo lve c ircu m stan ces d esc ribed  in  (E ) o f  th is  p arag rap h , 15 to  25 years;

(E) i f  th e  o ffense is a th ird  fe lo n y  conv ic tion  and  the  defendan t 

has tw o p rio r co n v ic tio n s for sexual fe lon ies, 99  years.

* Sec. 19. A S  12.70.130 is am ended  to  read:

Sec. 12.70.130. A rre s t w ith o u t w a rra n t. T h e arrest o f  a  perso n  m ay also be 

law fu lly  m ade by  a  p eace o fficer o r a  p riv a te  p e rso n  w ith o u t a  w arran t upon 

reaso n ab le  in fo rm atio n  tha t th e  accused  stands ch a rg ed  in  the  courts o f  another state 

w ith  a  crim e p u n ish ab le  by d ea th  o r im prisonm en t fo r a  te rm  exceed ing  one year, bu t

W O RK  D R A F T  W O RK D R A F T  27-GH1840YT
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w hen a rrested  the  accused  m ust be ta k e n  b e fo re  a  ju d g e  o r m ag is tra te  w ithout 

u nnecessary  d e lay  and , in  any  event, w ith in  [24] hours after arrest, includ ing  

S undays an d  ho lid ay s, and com plain t sh a ll be m ad e ag a in st the accused  u n d er oath 

setting  out th e  ground  fo r the arrest as in  A S 12 .70.120. T hereafte r the an sw er o f  the 

accused  sha ll be  heard  as i f  the accused  h a d  been  arrested  o n  a w arrant.

* Sec. 20. A S 28 .15 .131  is am ended  b y  ad d in g  a  n ew  subsec tion  to  read:

(b) V io la tio n  o f  th is sec tion  is an  in fraction .

* Sec. 21. A S  2 8 .2 2 .0 1 9 (c ) is am ended  to  read:

(c) A  p erso n  con v ic ted  u nder th is  sec tion  is gu ilty  o f  an in fra c tio n  [A  CLASS 

B M IS D E M E A N O R ] and  shall be sentenced to  pay a m anda tory  fine  o f  $500 

[M A Y  BE P U N ISH ED  AS PR O VID E D  IN  AS 12.55, EXC EPT T H A T  A  F IN E  OF 

A T  LE A S T  $500  M U S T  BE IM PO SED].

*  Sec. 22. A S 3 3 .05 .020(a ) is  repealed  and reen ac ted  to  read:

(a) T h e  co m m issio n e r shall ap p o in t and  m ake ava ilab le  to the  su p erio r court, 

w hen  o rd e red  u n d er A S  12.55.015(a), a  q u a lified  p ro b a tio n  o fficer fo r  th e  active 

su p erv isio n  o f  a  p e rso n  p laced  on p ro b a tio n  fo r a  fe lony  offense. T he com m issioner 

m ay p ro v id e  ac tiv e  su p erv isio n  to  a p e rso n  p laced  on p ro b a tio n  fo r a  m isdem eanor 

offense.

*  Sec. 23. A S  4 1 .2 3 .2 2 0  is am ended  to  read:

Sec. 41.23.220. Penalty, (a) E xcept fo r  conduct th a t is a v io la tio n  o f 

AS 11.46.420. a [A] p e rso n  w ho  v io la tes a  p ro v is io n  o f  A S 41 .23 .180  - 4 1 .2 3 .2 3 0  or a 

reg u la tio n  ad o p ted  u n d e r A S 4 1 .23 .180  - 4 1 .2 3 .2 3 0  is g u ilty  o f  a v io la tio n  as defined 

in  A S 11.81.900.

(b) E xcep t fo r  conduct tha t is a v io la tio n  o f AS 11.46.420. the [THE] 

sup rem e co u rt shall es tab lish  by  order o r ru le  a  schedu le  o f  bail am ounts fo r v io la tions 

under (a) o f  th is  sec tio n  th a t a llow  the  d isp o sitio n  o f  a  c ita tion  w ith o u t a court 

appearance.

* Sec. 24. A S  4 4 .2 3 .0 8 0  is rep ealed  and  reen ac ted  to  read:

Sec. 44.23.080. Subpoena pow er o f  a tto rney  general in  cases in vo lv in g  use 

o f an In te rn e t service account, (a) I f  th ere  is reaso n ab le  cause to  be lieve  that an 

In tern e t serv ice  ac co u n t has been  used  in  co n n ec tio n  w ith  a  v io la tion  o f  A S 11.41.452,
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11.41 .455 , o r  A S  11.61.125 - 11 .61 .128 , and that the iden tity , address, and  other 

in fo rm atio n  ab o u t the  account ow ner w ill  ass is t in  ob tain ing  ev id en ce  th a t is re levant 

to  the  o ffense , a  law  en fo rcem en t o ff ic e r m ay  app ly  to the  a tto rn ey  general for an 

ad m in is tra tiv e  subpoena to  ob ta in  the b u sin ess  records o f  th e  In te rn e t serv ice  p rov ider 

lo ca ted  in sid e  o r ou tside  o f  the  state.

(b) I f  an  app lica tion  m eets  the  req u irem en ts  o f  (a) o f  th is  section , the  attorney 

general m ay  issue  an adm in istra tive  su b p o en a  to  the In ternet serv ice p rov ider 

req u irin g  the  p ro d u c tio n  o f  the  fo llow ing  records:

(1) the  nam e and  o ther id en tify in g  in fo rm ation  o f  the  accoun t holder;

(2) the address and  p h y sica l location  associa ted  w ith  the  account;

(3) a  descrip tion  o f  the  len g th  o f  service, serv ice start date, and  types 

o f  serv ice asso c ia ted  w ith  the account.

(c) A  subpoena  issued  u nder (b ) o f  th is section m u st p rescrib e  a reasonable 

tim e  afte r serv ice  fo r the p rod u c tio n  o f  th e  inform ation .

(d) S erv ice  o f  a subpoena  issu ed  u n d er (b) o f  th is  sec tio n  m ay be by any 

m eth o d  au th o rized  by law  o r accep tab le  to  the  In ternet serv ice  p rov ider. A t any  tim e 

b efo re  the  re tu rn  date  specified  on the  subpoena , the  In ternet serv ice p ro v id er m ay 

p e titio n  a  co u rt o f  com peten t ju risd ic tio n  fo r th e  ju d ic ia l d is tric t in  w h ich  th e  p rov ider 

re s id es  o r d o es  b usiness for an  o rder m o d ify in g  o r quash ing  th e  su b p o en a  o r for an 

o rd e r sea ling  th e  cou rt record .

(e) I f  th e  In ternet serv ice p ro v id er re fuses to  obey  a  su b p o en a  issued  under (b) 

o f  th is  sec tion , th e  superior cou rt m ay , u p o n  app lica tion  o f  the  a tto rn ey  general, issue 

an  order req u irin g  the In ternet serv ice  p ro v id er to appear a t the o ffice  o f  th e  attorney 

genera l w ith  th e  in fo rm ation  d escribed  in  th e  subpoena.

(f) A n  In ternet serv ice  p ro v id er w ho  know ing ly  fa ils  to  p ro d u ce  the 

in fo rm atio n  req u ired  to  be p ro d u ced  by  the  subpoena o r cou rt o rder is guilty  o f  

co n tem p t u n d er A S  09.50.010.

(g) N o th in g  in  this sec tion  lim its the  au thority  o f  law  en fo rcem en t from  

o b ta in in g  p ro cess  from  the co u rt or th ro u g h  a grand  ju ry  su b p o en a  to  ob ta in  the 

in fo rm atio n  d escrib ed  in (b) o f  th is  section.

(h) A  perso n  m ay  n o t b rin g  a  civil ac tion  aga inst an  In te rn e t serv ice provider,
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its o fficers , em ployees, agents, or o th er p e rso n  fo r co m p ly in g  w ith  an  adm inistrative 

su b p o en a  issued  u n d er (b) o f  th is  sec tio n  or a  co u rt o rd e r issued  u n d er (e) o f  this 

section .

* Sec. 25. T he u n cod ified  law  o f  the S tate o f  A lask a  is am ended  b y  adding  a n ew  section  to  

read :

D IR E C T  C O U R T  R U L E  A M E N D M E N T . R u le  5 (a)(1 ), A lask a  R u les o f  

C rim ina l P rocedure , is am ended to  read:

(1) E xcep t w h en  the perso n  a rres ted  is issued  a  cita tion  for a 

m isd em ean o r o r a v io la tion  and  im m ed ia te ly  th e reafte r re leased , the  arrested  person 

shall be tak en  befo re  the  nearest av a ilab le  ju d g e  o r m ag is tra te  w ithou t unnecessary  

d e lay  and in  any event w ith in  48 hours a fte r a rrest, in c lu d ing  Sundays and 

ho lidays . T his appearance m ay be acco m p lish ed  b y  the  use  o f  te lephon ic  o r te lev ision  

eq u ip m en t p u rsuan t to  C rim inal R u les  38.1 and  38.2 . [N E C E S S A R Y  D E L A Y  

W IT H IN  T H E  M E A N IN G  O F T H IS  P A R A G R A P H  (a) IS D E F IN E D  A S A  PE R IO D  

N O T  T O  E X C E E D  F O R T Y -E IG H T  H O U R S  A F T E R  A R R E ST , IN C L U D IN G  

S U N D A Y S  A N D  H O L ID A Y S .]

*  Sec. 26 . T he u n co d ified  law  o f  the S ta te  o f  A lask a  is am ended  by  add ing  a n ew  section to 

read :

IN D IR E C T  C O U R T  R U L E  A M E N D M E N T . T he am en d m en ts  to  A S 41 .23 .220 , m ade 

in  sec. 23 o f  th is  A ct, have  the  effect o f  ch an g in g  R ule 43 .10 , A lask a  R ules o f  A dm inistration , 

b y  p ro h ib itin g  the  d isposition  o f  a v io la tio n  o f  A S 11.46.420 w ith o u t cou rt appearance and 

fo rfe itu re  o f  bail am ounts.

*  Sec. 27. T he u n co d ified  law  o f  the  S ta te  o f  A lask a  is am en d ed  b y  add ing  a  n ew  section  to 

read :

R E P O R T  T O  T H E  L E G IS L A T U R E . O n  or befo re  A pril 1, 2012, the D epartm ent o f  

L aw  shall su b m it a  repo rt to  the leg isla tu re  concern ing  the  to ta l num ber o f  arra ignm en ts that 

w ere  h ea rd  w ith in  24 hours afte r a p e rso n 's  a rres t and  the  to ta l nu m b er o f  arra ignm en ts that 

w ere  h eard  a fte r 24  hours, b u t w ith in  48 hours afte r a person 's  arrest. T he repo rt shall include 

th is  in fo rm atio n  fo r cases p rosecu ted  b y  th e  S tate o f  A laska. T he D ep artm en t o f  C orrections 

an d  th e  A lask a  C ourt S ystem  shall cooperate  w ith  the  D ep artm en t o f  L aw  in p reparing  this 

report.
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*  Sec. 28. T he u ncod ified  law  o f  th e  S tate o f  A lask a  is am ended  b y  add ing  a n ew  sec tion  to 

read :

A P P L IC A B IL IT Y , (a) S ections 16, 19, and  25 o f  th is A c t ap p ly  to  arrests for o ffenses 

co m m itted  before, on, or afte r th e  e ffec tiv e  date o f  th is  A ct.

(b) S ections 1 - 15, 18, 20 , 21, 23, and 26 o f  th is  A ct ap p ly  to o ffenses com m itted  on 

o r  afte r the effective date o f  th is A ct.

(c) Sections 22 and  24 o f  th is  A ct apply  to  o ffenses o ccu rring  before, on, or afte r the 

e ffec tiv e  date o f  th is A ct.

*  Sec. 29. T he uncod ified  law  o f  th e  S tate o f  A lask a  is am ended  b y  add ing  a n ew  sec tion  to 

read :

S E V E R A B IL IT Y . U n d e r A S 01 .10 .030 , i f  any  p ro v is io n  o f  th is A ct, o r the  app lica tion  

o f  it to  any  person  or c ircu m stan ce , is held  invalid , th e  rem ain d er o f  th is A ct and  the 

ap p lica tio n  to  o ther perso n s or c ircum stances is n o t affected .

*  Sec. 30. T his A ct tak es  e ffec t Ju ly  1, 2011.
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27-LS0822VA
Gardner
4/12/11

S E N A T E  C O N C U R R E N T  R E S O L U T IO N  NO.

IN  T H E  L E G IS L A T U R E  O F T H E  S T A T E  O F A L A S K A  

T W E N T Y -S E V E N T H  L E G IS L A T U R E  - F IR S T  SE SSIO N

BY THE SENATE JUDICIARY COMMITTEE
Introduced:
R eferred:

A  R E S O L U T IO N

Suspending Rules 24(c), 35, 41(b), and 42(e), U n ifo rm  Rules o f the A laska  State 

Leg is la tu re , conce rn ing  House B il l  No. 127, re la tin g  to the crim es o f  s ta lk ing , online 

enticem ent o f  a m in o r, u n la w fu l e xp lo ita tion  o f  a m in o r, endangering the w e lfa re  o f a 

ch ild , sending an e x p lic it image o f  a m in o r, harassm ent, and m isconduct in vo lv in g  

co n fid e n tia l in fo rm a tio n ; re la tin g  to  p ro b a tio n ; re la tin g  to the subpoena pow er o f the 

a tto rney  general in  cases in vo lv in g  use o f an In te rn e t service account; re la tin g  to an 

appearance before a ju d ic ia l o ffice r a fte r a rres t; re la tin g  to penalties fo r  opera ting  a 

vehicle w ith o u t possessing p ro o f o f m o to r veh ic le  l ia b il i ty  insurance o r a d r iv e r 's  license; 

re la tin g  to penalties fo r  ce rta in  arson offenses; and am ending R ule 5(a)(1), A laska  Rules 

o f C r im in a l P rocedure , and R u le  43.10, A laska  Rules o f  A d m in is tra tio n .

BE  IT  R E S O L V E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F A L A S K A :

T h a t u n d er R u le  54 , U n ifo rm  R u les  o f  th e  A lask a  S tate L eg islatu re , the p ro v isio n s o f  

R u les  24 (c), 35 , 4 1 (b ), a n d  42(e), U n ifo rm  R ules o f  the A laska  S tate L eg isla tu re , regard ing
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changes to  th e  title  o f  a  b ill, are suspended  in c o n s id e ra tio n  o f  H o u se  B ill N o . 127, re la ting  to  

th e  crim es o f  sta lk ing , on line  en ticem en t o f  a m inor, un law ful ex p lo ita tio n  o f  a m inor, 

en d an g erin g  the  w e lfa re  o f  a child , send ing  a n  ex p lic it im age o f  a  m inor, h arassm en t, and 

m isco n d u c t in v o lv in g  confiden tia l in fo rm ation ; re la tin g  to  p robation ; re la tin g  to  the  subpoena 

p o w er o f  the  a tto rn ey  general in cases in v o lv in g  use  o f  an  In ternet serv ice  accoun t; re la ting  to 

an  ap p earan ce  b efo re  a  ju d ic ia l o fficer afte r a rrest; re la tin g  to pena lties  fo r o p era tin g  a vehicle  

w ith o u t p o ssess in g  p ro o f  o f  m o to r v eh ic le  liab ility  insurance or a d river 's  license ; re la ting  to  

p en a lties  fo r ce rta in  a rso n  offenses; and  am en d in g  R ule 5(a)(1), A lask a  R u les o f  C rim inal 

P ro ced u re , and  R u le  4 3 .1 0 , A laska R u les o f  A d m in is tra tio n .
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Alaska State Legislature

S enator H ollis F ren ch , C hair
S tate Capitol, R oom  417 
Juneau , Alaska 99801 
P hone: (907) 465-3892 
Fax: (907) 465-6595

Senate Judiciary Committee

MEMORANDUM

E xp lana tion  o f  C hanges SCS fo r CS fo r H B  127 (JU D ) O m n ib u s  C rim e Bill:

1. D e le ted  section  3 in  version  “I ” w hich p ro v id ed  an  increased  penalty  fo r en ticem en t o f  a 
m in o r, first offense. T h e  section h ad  increased  the penalty  from  a C  to  B  felony, so tliis 
w ould  k eep  a  first offense a  C felony.

2. D e le ted  sections 5  an d  19 perta in ing  to  unlaw ful explo itation  o f  a m in o r -  this provision 
n eed s to  b e  rew orked  an d  the com m ittee  will co m m it to do ing  th a t over the in terim . T h e re  
w ere co n fo rm in g  am en d m en ts  in  sen tencing  sections to  re tu rn  to  the cu rren t penalties..

3. A d d e d  language in S ections 3 th rough  6 to  create penalties fo r police officers engaging in  
sex with a  p e rso n  in  th e ir custody, following those  already  in law fo r co rrec tional officers. 
T h e re  are also con fo rm ing  am en d m en ts  in  the sen tenc ing  section o f  die bill.

4. In  section 21, th e  language providing for an  a tto rney  genera l’s designee has b een  dele ted  
(all o th e r language rem ain s  the sam e as in  version “I ”.

5. In  section 24, d ie  D e p a rtm en t o f  Law is req u ired  to  re p o rt o n  d ie n u m b e r o f arraignm ents 
h ea rd  w idiin 24 h o u rs  an d  d ie total n u m b e r after 24 h o u rs  b u t w idiin 48 h o u rs  o f  a 
p e rso n ’s arrest. T h e  re p o r t  is due  A pril 1, 2012.

C om m ittee  M em bers:
S enator Bill W ielechow ski 
S enator Lesil M cG uire 
S enator Joe Paskvan 
S enato r Jo h n  C oghill



Alaska State Legislature

S enato r H ollis F ren ch , C hair
S tate Capitol, R oom  417 
Juneau , Alaska 99801 
P hone: (907) 465-3892 
Fax: (907) 465-6595

C om m ittee  M em bers:
Senator B i l l  W ie lechow sk i
S enator Lesil M cG uire 
S enator Joe Paskvan 
S enator Jo h n  C oghill

Senate Judiciary Committee

MEMORANDUM
A pril 12, 2011

T O : Leg. Legal

From : C indy  Sm ith

RE: SCS fo r CS fo r H B  127 (FIN)

Please p rep a re  a SCS fo r CS fo r SB 127(JUD) with the following changes:

1. D e le te  Section  3, with any necessary  con fo rm ing  am en d m en ts  th ro u g h o u t the bill.
( 6^  11 h a > )• [ P  o -Rh,j i  c t & &>C- )

2. D e le te  sections 5,  w ith any confo rm ing  am en d m en ts  d irough  the bill (note -  section 19 is 
de le ted  as well). (VwtcuwjTAt >-Kpl<n f c -b f-c ^

3. In  section 28, delete  d ie ph rase  “o r  d ie  a ttorney  genera l’s designee” w here  it occurs and
dele te  “i”. o n  r n  * *Z_L ' ‘

4. A d d  language from  am e n d m e n t G S 1 8 4 0 \A .l. (written to  SB 72, attached), widi die 
following language change “d ia t die p e rso n  is in  d ie custody o r  ap p a ren t custody  o f  die 
o ffen d e r” in  each  place d ia t die provision is ad d ed . [Call m e ab o u t diis]. PX-W A* o n  nA 3

6. P lease lo o k  at d ie  provisions in H B 2 3 , attached , and  see if d iey  co m p o rt widi an d  can  be 
ad d e d  in to  d ie provisions o f  H B 127  a t Section  9. If  so, p lease d o  diat. If  no t, p lease give

5.  A d d  a  new  section in  uncod ified  law d ia t req u ires d ia t die D e p a rtm en t o f  Law m ak e a 
re p o r t to  d ie  Legislature by A pril 1, 2012 as to  d ie  n u m b er o f  bail cases d ia t w ere h eard  
widiin 24 h o u rs  an d  d ie  n u m b e r d ia t exceeded  24 ho u rs  u n d e r  d ie new  4 8 -h o u r bail 

'  provisions.

m e a call.



Alaska State Legislature

S enato r H ollis F rench , C hair
S ta te  Capitol, R oom  417 
Juneau , Alaska 99801 
P hone: (907) 465-3892 
Fax: (907) 465-6595

Senate Judiciary Committee

MEMORANDUM
A pril 12 ,2 0 1 1

T O : Leg. Legal

From : C indy Sm ith

RE: SCS fo r CS fo r H B  127 (FIN)

P lease p re p a re  a SCS fo r CS fo r SB 127(JU D ) with the  following changes:

1. D ele te  Section 3, w ith any necessary  conform ing  am en d m en ts  th ro u g h o u t the bill.

2. D ele te  sections 5,  w ith any confo rm ing  am en d m en ts  th rough  die hill (note -  section 19 is 
d ele ted  as well).

3. In  section 28, dele te  d ie  p h rase  “o r  die atto rney  general’s designee” w here it occurs and 
d elete  “i”.

4. A d d  language fro m  a m e n d m e n t G S 1 8 4 0 \A .l. (written to  SB72, attached), widi die 
following language change “d ia t die perso n  is in  d ie  custody o r  ap p a ren t custody o f  die 
o ffen d er” in  each  p lace  d ia t d ie  provision is added . [Call m e ab o u t diis].

5.  A d d  a  new  secdon  in  uncod ified  law d ia t requires d ia t d ie  D ep artm en t o f  Law m ak e a 
re p o r t  to d ie  Legislature by  A pril 1, 2012 as to  d ie n u m b e r o f  bail cases d iat w ere h eard  
w idiin 24 ho u rs  an d  d ie  n u m b e r d ia t exceeded  24 h o u rs  u n d e r die new  48-hour bail 
provisions.

6. P lease lo o k  a t d ie provisions in  H B 23 , attached, and  see if d iey co m p o rt widi and  can be 
ad d ed  in to  d ie  p rovisions o f  H B 1 2 7  at Secdon 9. If  so, p lease do  diat. If  not, p lease give 
m e a call.

C om m ittee M em bers:
Senator Bill W ielechowski 
Senator Lesil M cG uire 
Senator Joe Paskvan 
Senator John  Coghill



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

27-GS1840VU 
Gardner 
3/24/11

O F F E R E D  IN  T H E  S E N A T E  B Y  S E N A T O R  F R E N C H

TO : SB 72

P age 1, line 1, fo llo w in g  "s ta lk ing ,":

In sert "sexual assault in  the th ird  degree, sexual assault in  the fo u rth  degree,"

P age 2, fo llo w in g  line 16:

Inse rt n ew  b ill sec tions to  read:

" *  Sec. 3. A S 11 .41 .425(a) is am ended to  read:

(a) A n  o ffen d er com m its the  c rim e  o f  sexual assau lt in th e  th ird  d eg ree  if  the 

o ffen d er

(1) engages in  sexual co n tac t w ith  a person  w ho th e  o ffender know s is

(A ) m en tally  incapab le ;

(B) incapacita ted ; or

(C ) unaw are  th a t a  sexual act is being  com m itted ;

(2) w h ile  em ployed  in a state  correctional facility  or o ther p lacem ent 

d esig n ated  b y  th e  com m issioner o f  co rrec tions fo r  the  custody  and  care o f  prisoners, 

engages in sexua l penetra tion  w ith  a p e rso n  w ho  the o ffender kn o w s is com m itted  to  

the  cu sto d y  o f  the  D epartm ent o f  C orrections to  serve a term  o f  im prisonm en t or 

p erio d  o f  tem p o ra ry  com m itm ent; [OR]

(3) engages in  sexual p en e tra tio n  w ith  a person  18 o r 19 y ea rs  o f  age 

w ho  the  o ffen d er know s is com m itted  to  the  custody  o f  the D ep artm en t o f  H ealth  and 

Social S erv ices u n d er A S 47 .10  o r A S 47 .12  and the o ffender is the  legal guard ian  o f  

th e  p e rso n ; o r

(4) w h ile  employed in  the state by a law  enforcem ent agency as a 

peace o ffice r, o r  w h ile  acting as a peace o ffice r in  the state, engages in  sexual

A M E N D M E N T
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pene tra tion  w ith  a person w ith  reckless d isregard  th a t the person is com m itted  to
a-y - T y  cvs>\r>cL^

the custody o f the offender, o r is-eoHHmttod-to the custody o f a law  enforcem ent
\

agency.

* Sec. 4. A S  11.41.425 is am ended  by  ad d in g  a n ew  subsec tion  to  read:

(c) In  th is section , "peace o fficer"  h as  the  m ean ing  g iven  in  A S 01 .10 .060 .

* Sec. 5. A S 1 1 .41 .427(a) is am ended  to  read:

(a) A n  o ffender com m its th e  c rim e  o f  sexual assau lt in the  fou rth  degree  i f

(1) w h ile  em ployed  in a  state correc tional fac ility  o r o ther p lacem en t 

d es ig n a ted  by  the com m issioner o f  co rrec tio n s  fo r the custody  and  care o f  p risoners, 

th e  o ffen d e r engages in  sexual co n tac t w ith  a person  w ho  the o ffen d er know s is 

co m m itted  to  the custody o f  the  D ep artm en t o f  C orrections to  serve a  term  o f  

im p riso n m en t or period  o f  tem p o rary  co m m itm en t; [OR]

(2) the o ffender en g ag es in sexual con tac t w ith  a perso n  18 o r 19 years 

o f  age w h o  the  o ffen d er know s is co m m itted  to  the custody  o f  the D ep artm en t o f  

H ea lth  and  Social Services u nder AS 4 7 .1 0  or A S 47 .12  and  the  o ffender is the legal 

g u ard ian  o f  the  p e rso n ; or

(3) w h ile  employed in  the state by a law  enforcem ent agency as a 

peace o ffice r, o r w h ile  acting  as a peace o ffice r in  the state, engages in  sexual 

contact w ith  a person w ith  reckless d isregard  th a t the person is com m itted  to the 

custody o f the o ffender, o r  is com m itted  to the custody o f  a law  enforcem ent 

agency.

*  Sec. 6. A S  11.41 .427  is am ended  by  ad d in g  a n ew  subsec tion  to read:

(c) In this section , "peace officer"  h as  the m ean in g  g iven  in AS 01.10 .060 ."

R en u m b er the  fo llo w in g  bill sections accord ingly .

P ag e  6, fo llo w in g  line 12:

In se rt a n ew  b ill sec tion  to read:

" *  Sec. 16. A S  12 .10 .010(a) is am ended  to  read:

(a) P ro secu tio n  for th e  fo llow ing  o ffenses m ay  be co m m en ced  at any tim e:

(1) m urder;

-2-
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(2) attempt, solicitation, or conspiracy to commit murder or hindering 

the prosecution of murder;

(3) felony sexual abuse of a minor;

(4) sexual assault that is an unclassified, class A, or class B felony or a 

violation o fAS 11.41.42500(2)-(4) [AS 11.41.425(a)(2) OR (3)];

(5) a violation of AS 11.41.425, 11.41.427, 11.41.450 - 11.41.458, 

AS 11.66.110 - 11.66.130, or former AS 11.41.430, when committed against a person 

who, at the time of the offense, was under 18 years of age;

(6) kidnapping."

Renumber the following bill sections accordingly.

Page 9, line 9:

Delete "Sections 1 - 12"

Insert "Sections 1 - 17"

Page 9, line 11:

Delete "Section 13"

Insert "Section 18"

L -3-
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Luckhaupt 

3/24/11

CS FOR HOUSE BILL NO. 23( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SEVENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES PETERSEN AND HOLMES, Gruenberg

A BILL 

FOR AN ACT ENTITLED 

"An Act making the installation, enabling, or use of keystroke loggers or other devices 

criminal use of a computer."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.46.740(a) is amended to read:
(a) A person commits the offense of criminal use of a computer if, having no 

right to do so or any reasonable ground to believe the person has such a right, the 
person knowingly

m  accesses, causes to be accessed, or exceeds the person's authorized 
access to a computer, computer system, computer program, computer network, or any 
part of a computer system or network, and, as a result of or in the course of that 
access,

(A) [(1)] obtains information concerning a person;
(B) [(2)] introduces false information into a computer, 

computer system, computer program, or computer network with the intent to

-I-
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damage or enhance the data record or the financial reputation of a person;
(Cl [(3)] introduces false information into a computer, 

computer system, computer program, or computer network and, with criminal 
negligence, damages or enhances the data record or the financial reputation of 
a person;

(D) [(4)] obtains proprietary information of another person;
(El [(5)] obtains information that is only available to the public

for a fee;
(FI [(6)] introduces instructions, a computer program, or other 

information that tampers with, disrupts, disables, or destroys a computer, 
computer system, computer program, computer network, or any part of a 
computer system or network; or

(G1 [(7)] encrypts or decrypts data; or 

(21 installs, enables, or uses a keystroke logger or other device or 
program that has the ability to record another person’s keystrokes or entries on a 
computer; or

(31 uses a keystroke logger or other device or program to intercept 
or record another person's keystrokes or entries on a computer when those 
entries are transmitted wirelessly or by other non-wired means.

CSHB 23( ) -2-
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27-GS1840VA.1
Gardner
3/24/11

A M E N D M E N T

OFFERED IN THE SENATE BY SENATOR FRENCH

TO: SB 72

1 Page 1, line 1, following "stalking,":
2 Insert "sexual assault in the third degree, sexual assault in the fourth degree,"

3
4 Page 2, following line 16:
5 Insert new bill sections to read:
6 "* Sec. 3. AS 11.41.425(a) is amended to read:
7 (a) An offender commits the crime of sexual assault in the third degree if the

8 offender
9 (1) engages in sexual contact with a person who the offender knows is

10 (A) mentally incapable;
11 (B) incapacitated; or

12 (C) unaware that a sexual act is being committed;
13 (2) while employed in a state correctional facility or other placement

14 designated by the commissioner of corrections for the custody and care of prisoners,

15 engages in sexual penetration with a person who the offender knows is committed to

16 the custody of the Department of Corrections to serve a term of imprisonment or
17 period of temporary commitment; [OR]
18 (3) engages in sexual penetration with a person 18 or 19 years of age

19 who the offender knows is committed to the custody of the Department of Health and
20 Social Services under AS 47.10 or AS 47.12 and the offender is the legal guardian of
2 1 the person; or
22 ^Wwhile employed in the state by a law enforcement agency as a

23 peace officer, or while acting as a peace officer in the state, engages in sexual
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penetration with a person with reckless disregard that the person is committed to ^

the custody of the offendert or-is committed to the custody of a law enforcement <* f / f

agency.

* Sec. 4. AS 11.41.425 is amended by adding a new subsection to read:
(c) In this section, "peace officer" has the meaning given in AS 01.10.060.

* Sec. 5. AS 11.41.427(a) is amended to read:

(a) An offender commits the crime of sexual assault in the fourth degree if
(1) while employed in a state correctional facility or other placement 

designated by the commissioner of corrections for the custody and care of prisoners, 
the offender engages in sexual contact with a person who the offender knows is 

committed to the custody of the Department of Corrections to serve a term of 
imprisonment or period of temporary commitment; [OR]

(2) the offender engages in sexual contact with a person 18 or 19 years 
of age who the offender knows is committed to the custody of the Department of 
Health and Social Services under AS 47.10 or AS 47.12 and the offender is the legal 
guardian of the person; or

(3) while employed in the state by a law enforcement agency as a 

peace officer, or while acting as a peace officer in the state, engages in sexual 

contact with a person with reckless disregard that the person is committed to the 

custody of the offender, or is committed to the custody of a law enforcement 
agency.

* Sec. 6. AS 11.41.427 is amended by adding a new subsection to read:

(c) In this section, "peace officer" has the meaning given in AS 01.10.060."

Renumber the following bill sections accordingly.

Page 6, following line 12:
Insert a new bill section to read:

"* Sec. 16. AS 12.10.010(a) is amended to read:

(a) Prosecution for the following offenses may be commenced at any time:
(1) murder;

L -2-



1 (2) attempt, solicitation, or conspiracy to commit murder or hindering

2 the prosecution of murder;
3 (3) felony sexual abuse of a minor;
4 (4) sexual assault that is an unclassified, class A, or class B felony or a

5 violation of AS 11.41.425(al(2W4) [AS 11.41.425(a)(2) OR (3)];
6 (5) a violation of AS 11.41.425, 11.41.427, 11.41.450 - 11.41.458,

7 AS 11.66.110 - 11.66.130, or former AS 11.41.430, when committed against a person

8 who, at the time of the offense, was under 18 years of age;
9 (6) kidnapping."

10
11 Renumber the following bill sections accordingly.

12
13 Page 9, line 9:
14 Delete "Sections 1 - 12"

15 Insert "Sections 1-17"

16
17 Page 9, line 11:
18 Delete "Section 13"
19 Insert "Section 18"

27-GS1840VA.1
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( 2 / 1 1 / 2 0 1 1)

(1:08 PM)

OFFERED IN THE SENATE BY

JUDICIARY COMMITTEE 

TO: SB 72

A M E N D M E N T

Page 9, following line 6:

Insert a new bill section to read:

"* Sec. 14. AS 47.12.030(a) is amended to read:

(a) When a minor who was at least 16 years of age at the time of the offense is 

charged by complaint, information, or indictment with an offense specified in this 

subsection, this chapter and the Alaska Delinquency Rules do not apply to the offense for 

which the minor is charged or to any additional offenses joinable to it under the 

applicable rules of court governing criminal procedure. The minor shall be charged, held, 

released on bail, prosecuted, sentenced, and incarcerated in the same manner as an adult. 

If the minor is convicted of an offense other than an offense specified in this subsection, 

the minor may attempt to prove, by a preponderance of the evidence, that the minor is 

amenable to treatment under this chapter. If the court finds that the minor is amenable to 

treatment under this chapter, the minor shall be treated as though the charges had been 

heard under this chapter, and the court shall order disposition of the charges of which the 

minor is convicted under AS 47.12.120(b). The provisions of this subsection apply when 

the minor is charged by complaint, information, or indictment with an offense

(1) that is an unclassified felony or a class A felony and the felony is a 

crime against a person, except a violation of AS 11.41.455:

(2) of arson in the first degree;

(3) that is a class B felony and the felony is a crime against a person in 

which the minor is alleged to have used a deadly weapon in the commission of the

-1-
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offense and the minor was previously adjudicated as a delinquent or convicted as an 

adult, in this or another jurisdiction, as a result of an offense that involved use of a deadly 

weapon in the commission of a crime against a person or an offense in another 

jurisdiction having elements substantially identical to those of a crime against a person, 

and the previous offense was punishable as a felony; in this paragraph, "deadly weapon" 

has the meaning given in AS 11.81.900(b); or

(4) that is misconduct involving weapons in the first degree under

(A) AS 11.61.190(a)(1); or

(B) AS 11.61.190(a)(2) when the firearm was discharged under 

circumstances manifesting substantial and unjustifiable risk of physical injury to a 

person."

Renumber the following bill sections accordingly.

Page 9, line 9:

Delete "Sections 1-12"

Insert "Sections 1-12 and 14"
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(1:31 PM)

OFFERED IN THE SENATE BY

JUDICIARY COMMITTEE 

TO: SB 72

A M E N D M E N T

Page 1, line 4, following "probation;"

Insert: "relating to the subpoena power of the attorney general in cases involving use 

of an Internet service account;"

Page 9, following line 6:

Insert a new bill section to read:

"*Sec. 14. AS 44.23.080 is repealed and reenacted to read:

Sec. 44.23.080. Subpoena power of attorney general in cases involving use of

an Internet service account, (a) If there is reasonable cause to believe that an Internet 

service account has been used in connection with a violation of AS 11.41.452, 11.41.455, 

or AS 11.61.125 - 11.61.128, and that the identity, address, and other information about 

the account owner will assist in obtaining evidence that is relevant to the offense, a law 

enforcement officer may apply to the attorney general or the attorney general's designee 

for an administrative subpoena to obtain the business records of the Internet service 

provider located within or outside the state.

(b) If an application meets the requirements of (a) of this section, the attorney 

general or the attorney general's designee may issue an administrative subpoena to the 

Internet service provider requiring the production of the following records:

(1) the name and other identifying information of the account holder;

(2) the address and physical location associated with the account;

(3) a description of the length of service, service start date, and types of

- 1 -
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service associated with the account.

(c) A subpoena issued under (b) of this section shall prescribe a reasonable time 

after service for the production of the information.

(d) If the Internet service provider refuses to obey a subpoena issued under (b) of 

this section, the superior court may, upon application of the attorney general or the 

attorney general's designee, issue an order requiring the Internet service provider to 

appear at the office of the attorney general with the information described in the 

subpoena.

(e) An Internet service provider who knowingly fails to produce the information 

required to be produced by the subpoena or court order is guilty of contempt under 

AS 09.50.010.

(f) Nothing in this section limits the authority of law enforcement from obtaining 

process from the court or through a grand jury subpoena to obtain the information 

described in (b) of this section.

(g) A person may not bring a civil action against an Internet services provider, its 

officers, employees, agents, or other person for complying with an administrative 

subpoena issued under (b) of this section or a court order issued under (d) of this section."

Renumber the following bill sections accordingly.

Page 9, line 11:

Delete "Section 13 of this Act applies"

Insert "Sections 13 and 14 of this Act apply"
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27-LS8004\A.l
Gardner
4/12/11

OFFERED IN THE SENATE 

TO:

1 Page_, line :

2 Insert "and relating to conditions of probation in criminal cases involving sex

3 offenses;"

4

5 Page_, line :

6 Insert a new bill section to read:

7 "* Sec.___ . AS 12.55.100(e) is amended to read:

8 (e) In addition to other conditions imposed on the defendant, while on

9 probation and as a condition of probation

10 (1) for a sex offense, as described in AS 12.63.100, the defendant

11 (A) shall be required to submit to regular periodic polygraph

12 examinations;

13 (B) may be required to provide each electronic mail address,

14 instant messaging address, and other Internet communication identifier that the

15 defendant uses to the defendant's probation officer; the probation officer shall

16 forward those addresses and identifiers to the Alaska state troopers and to the

17 local law enforcement agency;

18 (2) if the defendant was convicted of a violation of AS 11.41.434 -

19 11.41.455, AS 11.61.125 - 11.61.128, or a similar offense in another jurisdiction, the

20 defendant may be required to refrain from

21 (A) using or creating an Internet site;

22 (B) communicating with children under 16 years of age; [OR]

23 (C) possessing or using a computer; or

24 (D) residing within 500 feet of school grounds; in this

A M E N D M E N T  (3)

L - 1 -



1 subparagraph, "school grounds" has the meaning given in AS 11.71.900."

2

3 Renumber the following bill sections accordingly.

. * 27-LS8004\A.l

L -2-



;ral for the criminal division'Insert “or dje<ieputy attorni

Page 13-flme 3: following “arrest.

Insert “The report shall include this information for cases prosecuted by the State

of Alaska. The Department of Corrections and the Court System shall cooperate with the

Department of Law in preparing this report,

A M E N D M E N T

OFFERED IN THE SENATE

TO: SCS FOR CS FOR HB 127(JUD) \E version

fO
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 -----------------------   Ft & cS

A M E N D M E N T

OFFERED rN THE SENATE

TO: A version of HB 127

Page , line , following "information;":  ---------

Insert "making the installation, enabling, or use of keystroke loggers or other 

devices criminal use of a computer;" ---------- -

Page , following line :

Insert a new bill section to read:

"* Sec. . AS 11.46.740(a) is amended to read:

(a) A person commits the offense of criminal use of a computer if, having no 

right to do so or any reasonable ground to believe the person has such a right, the 

person knowingly

m  accesses, causes to be accessed, or exceeds the person's authorized 

access to a computer, computer system, computer program, computer network, or any 

part of a computer system or network, and, as a result of or in the course of that 

access,

obtains information concerning a person;

m  [(2)] introduces false information into a computer, 

computer system, computer program, or computer network with the intent to 

damage or enhance the data record or the financial reputation of a person;

1C) [(3)] introduces false information into a computer, 

computer system, computer program, or computer network and, with criminal 

negligence, damages or enhances the data record or the financial reputation of 

a person;

m  [(4)i obtains proprietary information of another person;

L -1 -
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m  [(5)] obtains information that is only available to the public

m  [(6)] introduces instructions, a computer program, or other 

information that tampers with, disrupts, disables, or destroys a computer, 

computer system, computer program, computer network, or any part of a 

computer system or network; or

(G) [(7)] encrypts or decrypts data; or

(2) installs, enables, or uses a keystroke logger or other device or 

program that has the ability to record another person's keystrokes or entries on a 

computer; or

(31 uses a keystroke logger or other device or program to intercept 

or record another person's keystrokes or entries on a computer when those 

entries are transmitted wirelessly or by other non-wired means."

Renumber the following bill sections accordingly.

Adjust internal bill section references accordingly.

for a fee;

L -2-
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CS FOR HOUSE BILL NO. 23( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SEVENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES PETERSEN AND HOLMES, Gruenberg

A BILL 

FOR AN ACT ENTITLED 

"An Act making the installation, enabling, or use of keystroke loggers or other devices 

criminal use of a computer."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.46.740(a) is amended to read:
(a) A person commits the offense of criminal use of a computer if, having no 

right to do so or any reasonable ground to believe the person has such a right, the 
person knowingly

in  accesses, causes to be accessed, or exceeds the person's authorized 
access to a computer, computer system, computer program, computer network, or any 
part of a computer system or network, and, as a result of or in the course of that 
access,

(A) [(1)] obtains information concerning a person;
(B) [(2)] introduces false information into a computer, 

computer system, computer program, or computer network with the intent to

-1-
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damage or enhance the data record or the financial reputation of a person;
(C) [(3)] introduces false information into a computer, 

computer system, computer program, or computer network and, with criminal 
negligence, damages or enhances the data record or the financial reputation of 
a person;

(D) [(4)] obtains proprietary information of another person;
(E) [(5)] obtains information that is only available to the public

for a fee;
(F) [(6)] introduces instructions, a computer program, or other 

information that tampers with, disrupts, disables, or destroys a computer, 
computer system, computer program, computer network, or any part of a 
computer system or network; or

(G) [(7)] encrypts or decrypts data; or
(2) installs, enables, or uses a keystroke logger or other device or 

program that has the ability to record another person's keystrokes or entries on a 
computer; or

(3) uses a keystroke logger or other device or program to intercept 
or record another person's keystrokes or entries on a computer when those 
entries are transmitted wirelessly or by other non-wired means.

WORK DRAFT WORK DRAFT 27-LS0172\E
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Alaska State Legislature
State C a p ito l, Suite 422
Juneau, AK 99801-1182  
Phone: 465-4939  
Fax: 465-2418  
T oll Free: (800) 465-4939  
Representative_Pete_Petersen@legis.state.ak.us

Representative Pete Petersen
Serving N ortheast A nchorage and M u ld oon

Sponsor Statement
H B  2 3 :  C o m p u t e r  P r iv a c y

T h e  State of A laska has a long tra d it io n  of protecting  o u r c itize ns' p riva cy  rights, and th is bill w ould  

p ro tect the p riva cy rights of A laska n  co m p u te r users by closing  a lo o p h o le  in existing law . C u rre n t law  

a d d re sse s w h at is c o m m o n ly  know n as "hacking", th at is su rre p titio u sly  accessing  a co m p u te r or 

netw o rk, but does not a d d re ss in te rce p tin g  data as it is being e n te re d . A keystroke logger is a device  

th a t is used to record keystro kes as th e y  are being entered  into a co m p u te r. Em erging te ch n o lo g y can 

even  record keystro kes re m o te ly  from  up to 10 0  yard s aw ay. T h is  bill w o uld  ban the in sta llatio n  o r use 

o f keystro ke loggers o r o th e r d e vice s th at in te rce p t data being en te re d  on a c o m p u te r w ith o u t the 

co n se n t o f the co m p u te r's  o w ner.

K eystro ke logger m a n u fa ctu re rs  sp e c ifica lly  ad ve rtise  th at th e ir  p ro d u cts can n o t be d etected  o r d isab led  

by a n ti-v iru s  o r a n ti-s p y w a re  so ftw are o r firew alls, and the d evice s are d esigned  so c o m p u te r users 

w o uld  not notice th e m  u n less th e y  care fu lly  insp ected  th e ir  co m p u te rs e ve ry  tim e  th e y  use th e ir 

co m p u te rs.

W h ile  so m e sp e cific  in fo rm a tio n  like social se cu rity  n u m b e rs o r cred it card in fo rm a tio n  are protected by 

fe d e ra l o r o th e r law , it is often difficult to prove that so m e o n e  used o r stole such in fo rm a tio n . U n d er th is 

b ill, all th at w o uld  need to be proved  is that so m e o n e in sta lle d  a keystroke logger or e n ab led  the a b ility  

to log keystro kes w ire le ss ly  o r by o th e r nonw ired m eans on a co m p u te r th e y had no right to access.

T h is  bill w o uld  not affect peo p le using keystroke loggers on th e ir  ow n co m p u te rs, p arents m o n ito rin g  

th e ir  c h ild re n 's  co m p u te r use, o r law  en fo rce m e n t o p e ratin g  w ith a search  w arrant.

It sh o u ld  not m a tte r w h e th e r in fo rm a tio n  is sto len out o f a co m p u te r, o r as it is being typ e d  into it. T h e 

v ictim s' p riva cy is ju s t  as v io la te d , and the law  should  recognize th e ir  rights.

716  W . 4th Ave, Suite 380 
Anchorage, A K  99501-2133  

Phone: 269-0265  
Fax: 269-0264

mailto:Representative_Pete_Petersen@legis.state.ak.us
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SENATE CS FOR CS FOR HOUSE BILL NO. 127(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SEVENTH LEGISLATURE - FIRST SESSION

BY THE SENATE JU DIC IA RY  C O M M ITTEE

Offered:
Referred:

Sponsor(s): HOUSE R ULES C O M M IT T EE  BY R EQ UEST O F THE G O V E R N O R

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the crimes of stalking, sexual assault in the third degree, sexual 

assault in the fourth degree, unlawful exploitation of a minor, distribution of child 

pornography, online enticement of a minor, endangering the welfare of a child, sending 

an explicit image of a minor, harassment, and misconduct involving confidential 

information; relating to probation; relating to the subpoena power of the attorney 

general in cases involving use of an Internet service account; relating to an appearance 

before a judicial officer after arrest; relating to penalties for operating a vehicle without 

possessing proof of motor vehicle liability insurance or a driver's license; relating to 

penalties for certain arson offenses; amending Rule 5(a)(1), Alaska Rules of Criminal 

Procedure, and Rule 43.10, Alaska Rules of Administration; and providing for an 

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

-1- SCS CSHB 127(JUD)
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* Section 1. AS 11.41.270(b)(3) is amended to read:

(3) "nonconsensual contact" means any contact with another person 

that is initiated or continued without that person's consent, that is beyond the scope of 

the consent provided by that person, or that is in disregard of that person's expressed 

desire that the contact be avoided or discontinued; "nonconsensual contact" includes

(A) following or appearing within the sight of that person;

(B) approaching or confronting that person in a public place or 

on private property;

(C) appearing at the workplace or residence of that person;

(D) entering onto or remaining on property owned, leased, or 

occupied by that person;

(E) contacting that person by telephone;

(F) sending mail or electronic communications to that person;

(G) placing an object on, or delivering an object to, property 

owned, leased, or occupied by that person;

(H) following or monitoring that person with a global 

positioning device or similar technological means:

(I) using, installing, or attempting to use or install a device 

for observing, recording, or photographing events occurring in the 

residence, vehicle, or workplace used bv that person, or on the personal 

telephone or computer used bv that person:

* Sec. 2. AS 11.41.270(b) is amended by adding a new paragraph to read:

(5) "device" includes software.

* Sec. 3. AS 11.41.425(a) is amended to read:

(a) An offender commits the crime of sexual assault in the third degree if the 

offender

(1) engages in sexual contact with a person who the offender knows is

(A) mentally incapable;

(B) incapacitated; or

(C) unaware that a sexual act is being committed;

(2) while employed in a state correctional facility or other placement

SCS CSHB 127(JUD) -2-
New Text U n d erlin ed  [DELETED TEXT BRACKETED]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

designated by the commissioner of corrections for the custody and care of prisoners, 

engages in sexual penetration with a person who the offender knows is committed to 

the custody of the Department of Corrections to serve a term of imprisonment or 

period of temporary commitment; [OR]

(3) engages in sexual penetration with a person 18 or 19 years of age 

who the offender knows is committed to the custody of the Department of Health and 

Social Services under AS 47.10 or AS 47.12 and the offender is the legal guardian of 

the person; or

(4) while employed in the state bv a law enforcement agency as a 

peace officer, or while acting as a peace officer in the state, engages in sexual 

penetration with a person with reckless disregard that the person is in the 

custody or the apparent custody of the offender, or is committed to the custody of 

a law enforcement agency.

* Sec. 4. AS 11.41.425 is amended by adding a new subsection to read:

(c) In this section, "peace officer" has the meaning given in AS 01.10.060.

* Sec. 5. AS 11.41.427(a) is amended to read:

(a) An offender commits the crime of sexual assault in the fourth degree if

(1) while employed in a state correctional facility or other placement 

designated by the commissioner of corrections for the custody and care of prisoners, 

the offender engages in sexual contact with a person who the offender knows is 

committed to the custody of the Department of Corrections to serve a term of 

imprisonment or period of temporary commitment; [OR]

(2) the offender engages in sexual contact with a person 18 or 19 years 

of age who the offender knows is committed to the custody of the Department of 

Health and Social Services under AS 47.10 or AS 47.12 and the offender is the legal 

guardian of the person; or

(3) while employed in the state bv a law enforcement agency as a 

peace offi6erTor~while actimTas^st) peace officer in the state, engages in sexual 

contact with a person with Tfgbless disregard that the person in the custody or 

the apparent custody of the offender, or is committed to the custody of a law 

enforcement agency.

WORK DRAFT WORK DRAFT 27-GH1840\E
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* Sec. 6. AS 11.41.427 is amended by adding a new subsection to read:

(c) In this section, "peace officer" has the meaning given in AS 01.10.060.

* Sec. 7. AS 11.41.452(e) is amended to read:

(e) Online enticement is a class A [B] felony if the defendant was, at the time 

of the offense, required to register as a sex offender or child kidnapper under AS 12.63 

or a similar law of another jurisdiction.

* Sec. 8. AS 11.51.100(a) is amended to read:

(a) A person commits the crime of endangering the welfare of a child in the 

first degree if, being a parent, guardian, or other person legally charged with the care 

of a child under 16 years of age, the person

(1) intentionally deserts the child in a place under circumstances 

creating a substantial risk of physical injury to the child;

(2) leaves the child with another person who is not a parent, guardian, 

or lawful custodian of the child knowing that the person is

(A) [IS] registered or required to register as a sex offender or 

child kidnapper under AS 12.63 or a law or ordinance in another jurisdiction 

with similar requirements;

(B) [HAS BEEN] charged by complaint, information, or 

indictment with a violation of AS 11.41.410 - 11.41.455 or a law or ordinance 

in another jurisdiction with similar elements; or

(C) [HAS BEEN] charged by complaint, information, or 

indictment with an attempt, solicitation, or conspiracy to commit a crime 

described in (B) of this paragraph; or

(3) leaves the child with another person knowing that the person has 

previously physically mistreated or had sexual contact with any child, and the other 

person causes physical injury or engages in sexual contact with the child.

* Sec. 9. AS 11.61 is amended by adding a new section to read:

Sec. 11.61.116. Sending an explicit image of a minor, (a) A person commits 

the offense of sending an explicit image of a minor if the person, with intent to annoy 

or humiliate another person, distributes an electronic photograph or video that depicts 

the genitals, anus, or female breast of that other person taken when that person was a

SCS CSHB 127(JUD) -4-
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minor under 16 years of age.

(b) In this section,

(1) "computer" has the meaning given in AS 11.46.990;

(2) "distributes" means to deliver the image to another person by 

sending the image to the other person's computer or telephone;

(3) "Internet" has the meaning given in AS 11.46.710(d).

(c) Sending an explicit image of a minor is

(1) a class B misdemeanor if the person distributes the image to

another person;
(2) a class A misdemeanor if the person distributes the image to an 

Internet website that is accessible to the public.

* Sec. 10. AS 11.61.120(a) is amended to read:

(a) A person commits the crime of harassment in the second degree if, with 

intent to harass or annoy another person, that person

(1) insults, taunts, or challenges another person in a manner likely to 

provoke an immediate violent response;

(2) telephones another and fails to terminate the connection with intent 

to impair the ability of that person to place or receive telephone calls;

(3) makes repeated telephone calls at extremely inconvenient hours;

(4) makes an anonymous or obscene telephone call, an obscene 

electronic communication, or a telephone call or electronic communication that 

threatens physical injury or sexual contact;

(5) subjects another person to offensive physical contact; or

(6) except as provided in AS 11.61.116, publishes or distributes 

electronic or printed photographs, pictures, or films that show the genitals, anus, or 

female breast of the other person or show that person engaged in a sexual act.

* Sec. 11. AS 11.76 is amended by adding new sections to read:

Sec. 11.76.113. Misconduct involving confidential information in the first 

degree, (a) A person commits the crime of misconduct involving confidential 

information in the first degree if the person violates AS 11.76.115 and obtains the 

confidential information with the intent to

-5- SCS CSHB 127(JUD)
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(1) use the confidential information to commit a crime; or

(2) obtain a benefit to which the person is not entitled, to injure another 

person, or to deprive another person of a benefit.

(b) Conviction under this section does not limit a person's ability to obtain 

civil relief from another person.

(c) Misconduct involving confidential information in the first degree is a class 

A misdemeanor.

Sec. 11.76.115. Misconduct involving confidential information in the 

second degree, (a) A person commits the crime of misconduct involving confidential 

information in the second degree if the person, without legal authority or the consent 

of another person, knowingly obtains confidential information about the other person.

(b) In this section, "confidential information" includes

(1) information that has been classified confidential by law;

(2) information encoded on an access device, identification card issued 

under AS 18.65.310, or driver's license.

(c) Conviction under this section does not limit a person's ability to obtain 

civil relief from another person.

(d) Misconduct involving confidential information in the second degree is a 

class B misdemeanor.

* Sec. 12. AS 12.05 is amended by adding a new section to read:

Sec. 12.05.030. Crimes involving minors committed outside state. In 

addition to any other jurisdictional basis expressed or implied in law, a person may be 

prosecuted under the laws of this state for conduct occurring outside the state for a 

violation of (1) AS 11.41.452 if the other person with whom the defendant 

communicated was in the state; or (2) AS 11.61.116 if the minor whose image is 

published or distributed was in the state.

* Sec. 13. AS 12.10.010(a) is amended to read:

(a) Prosecution for the following offenses may be commenced at any time:

(1) murder;

(2) attempt, solicitation, or conspiracy to commit murder or hindering 

the prosecution of murder;

SCS CSHB 127(JUD) -6-
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(3) felony sexual abuse of a minor;

(4) sexual assault that is an unclassified, class A, or class B felony or a 

violation of AS 11.41.425(a)(2) - (41 [AS 11.41.425(a)(2) OR (3));

(5) a violation of AS 11.41.425, 11.41.427, 11.41.450 - 11.41.458, 

AS 11.66.110 - 11.66.130, or former AS 11.41.430, when committed against a person 

who, at the time of the offense, was under 18 years of age;

(6) kidnapping.

* Sec. 14. AS 12.25.150(a) is amended to read:

(a) A person arrested shall be taken before a judge or magistrate without 

unnecessary delay, and in any event within 48 [24] hours after arrest, including 

Sundays and holidays. This requirement applies to municipal police officers to the 

same extent as it does to state troopers.

* Sec. 15. AS 12.55.125(i) is amended to read:

(i) A defendant convicted of

(1) sexual assault in the first degree, sexual abuse of a minor in the 

first degree, or promoting prostitution in the first degree under AS 11.66.110(a)(2) 

may be sentenced to a definite term of imprisonment of not more than 99 years and

shall be sentenced to a definite term within the following presumptive ranges, subject

to adjustment as provided in AS 12.55.155 - 12.55.175:

(A) if the offense is a first felony conviction, the offense does 

not involve circumstances described in (B) of this paragraph, and the victim 

was

(i) less than 13 years of age, 25 to 35 years;

(ii) 13 years of age or older, 20 to 30 years;

(B) if the offense is a first felony conviction and the defendant 

possessed a firearm, used a dangerous instrument, or caused serious physical 

injury during the commission of the offense, 25 to 35 years;

(C) if the offense is a second felony conviction and does not 

involve circumstances described in (D) of this paragraph, 30 to 40 years;

(D) if the offense is a second felony conviction and the 

defendant has a prior conviction for a sexual felony, 35 to 45 years;
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(E) if the offense is a third felony conviction and the defendant 

is not subject to sentencing under (F) of this paragraph or ([) of this section, 40 

to 60 years;

(F) if the offense is a third felony conviction, the defendant is 

not subject to sentencing under (0 of this section, and the defendant has two 

prior convictions for sexual felonies, 99 years;

(2) unlawful exploitation of a minor under AS 11.41.455(c)(2), 

online enticement of a minor under AS 11.41.452(e). or attempt, conspiracy, or 

solicitation to commit sexual assault in the first degree, sexual abuse of a minor in the 

first degree, or promoting prostitution in the first degree under AS 11.66.110(a)(2) 

may be sentenced to a definite term of imprisonment of not more than 99 years and 

shall be sentenced to a definite term within the following presumptive ranges, subject 

to adjustment as provided in AS 12.55.155 - 12.55.175:

(A) if the offense is a first felony conviction, the offense does 

not involve circumstances described in (B) of this paragraph, and the victim 

was

(i) under 13 years of age, 20 to 30 years;

(ii) 13 years of age or older, 15 to 30 years;

(B) if the offense is a first felony conviction and the defendant 

possessed a firearm, used a dangerous instrument, or caused serious physical 

injury during the commission of the offense, 25 to 35 years;

(C) if the offense is a second felony conviction and does not 

involve circumstances described in (D) of this paragraph, 25 to 35 years;

(D) if the offense is a second felony conviction and the 

defendant has a prior conviction for a sexual felony, 30 to 40 years;

(E) if the offense is a third felony conviction, the offense does 

not involve circumstances described in (F) of this paragraph, and the defendant 

is not subject to sentencing under (/) of this section, 35 to 50 years;

(F) if the offense is a third felony conviction, the defendant is 

not subject to sentencing under (/) of this section, and the defendant has two 

prior convictions for sexual felonies, 99 years;
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(3) sexual assault in the second degree, sexual abuse of a minor in the 

second degree, unlawful exploitation of a minor under AS 11.41.455(c)(1), or 

distribution of child pornography under AS 11.61.125(e)(2) may be sentenced to a 

definite term of imprisonment of not more than 99 years and shall be sentenced to a 

definite term within the following presumptive ranges, subject to adjustment as 

provided in AS 12.55.155 - 12.55.175:

(A) if the offense is a first felony conviction, five to 15 years;

(B) if the offense is a second felony conviction and does not 

involve circumstances described in (C) of this paragraph, 10 to 25 years;

(C) if the offense is a second felony conviction and the 

defendant has a prior conviction for a sexual felony, 15 to 30 years;

(D) if the offense is a third felony conviction and does not 

involve circumstances described in (E) of this paragraph, 20 to 35 years;

(E) if the offense is a third felony conviction and the defendant 

has two prior convictions for sexual felonies, 99 years;

(4) sexual assault in the third degree, incest, indecent exposure in the 

first degree, possession of child pornography, distribution of child pornography 

under AS 11.61.125(em or attempt, conspiracy, or solicitation to commit sexual 

assault in the second degree, sexual abuse of a minor in the second degree, unlawful 

exploitation of a minor, or distribution of child pornography, may be sentenced to a 

definite term of imprisonment of not more than 99 years and shall be sentenced to a 

definite term within the following presumptive ranges, subject to adjustment as 

provided in AS 12.55.155 - 12.55.175:

(A) if the offense is a first felony conviction, two to 12 years;

(B) if the offense is a second felony conviction and does not

involve circumstances described in (C) of this paragraph, eight to 15 years;

(C) if the offense is a second felony conviction and the 

defendant has a prior conviction for a sexual felony, 12 to 20 years;

(D) if the offense is a third felony conviction and does not

involve circumstances described in (E) of this paragraph, 15 to 25 years;

(E) if the offense is a third felony conviction and the defendant
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has two prior convictions for sexual felonies, 99 years.

* Sec. 16. AS 12.70.130 is amended to read:

Sec. 12.70.130. Arrest without warrant. The arrest of a person may also be 

lawfully made by a peace officer or a private person without a warrant upon 

reasonable information that the accused stands charged in the courts of another state 

with a crime punishable by death or imprisonment for a term exceeding one year, but 

when arrested the accused must be taken before a judge or magistrate without 

unnecessary delay and, in any event, within 48 [24] hours after arrest, including 

Sundays and holidays, and complaint shall be made against the accused under oath 

setting out the ground for the arrest as in AS 12.70.120. Thereafter the answer of the 

accused shall be heard as if the accused had been arrested on a warrant.

* Sec. 17. AS 28.15.131 is amended by adding a new subsection to read:

(b) Violation of this section is an infraction.

* Sec. 18. AS 28.22.019(c) is amended to read:

(c) A person convicted under this section is guilty of an infraction [A CLASS 

B MISDEMEANOR] and shall be sentenced to pay a mandatory fine of $500 

[MAY BE PUNISHED AS PROVIDED IN AS 12.55, EXCEPT THAT A FINE OF 

AT LEAST $500 MUST BE IMPOSED],

* Sec. 19. AS 33.05.020(a) is repealed and reenacted to read:

(a) The commissioner shall appoint and make available to the superior court, 

when ordered under AS 12.55.015(a), a qualified probation officer for the active 

supervision of a person placed on probation for a felony offense. The commissioner 

may provide active supervision to a person placed on probation for a misdemeanor 

offense.

* Sec. 20. AS 41.23.220 is amended to read:

Sec. 41.23.220. Penalty, (a) Except for conduct that is a violation of 

AS 11.46.420, a [A] person who violates a provision of AS 41.23.180 - 41.23.230 or a 

regulation adopted under AS 41.23.180 - 41.23.230 is guilty of a violation as defined 

in AS 11.81.900.

(b) Except for conduct that is a violation of AS 11.46.420, the [THE] 

supreme court shall establish by order or rule a schedule of bail amounts for violations
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under (a) of this section that allow the disposition of a citation without a court 

appearance.

* Sec. 21. AS 44.23.080 is repealed and reenacted to read:

Sec. 44.23.080. Subpoena power of attorney general in cases involving use 

of an Internet service account, (a) If there is reasonable cause to believe that an 

Internet service account has been used in connection with a violation of AS 11.41.452, 

11.41.455, or AS 11.61.125 - 11.61.128, and that the identity, address, and other 

information about the account owner will assist in obtaining evidence that is relevant 

to the offense, a law enforcement officer may apply to the attorney general for an 

administrative subpoena to obtain the business records of the Internet service provider 

located inside or outside of the state.

(b) If an application meets the requirements of (a) of this section, the attorney 

general may issue an administrative subpoena to the Internet service provider 

requiring the production of the following records:

(1) the name and other identifying information of the account holder;

(2) the address and physical location associated with the account;

(3) a description of the length of service, service start date, and types 

of service associated with the account.

(c) A subpoena issued under (b) of this section must prescribe a reasonable 

time after service for the production of the information.

(d) Service of a subpoena issued under (b) of this section may be by any 

method authorized by law or acceptable to the Internet service provider. At any time 

before the return date specified on the subpoena, the Internet service provider may 

petition a court of competent jurisdiction for the judicial district in which the provider 

resides or does business for an order modifying or quashing the subpoena or for an 

order sealing the court record.

(e) If the Internet service provider refuses to obey a subpoena issued under (b) 

of this section, the superior court may, upon application of the attorney general, issue 

an order requiring the Internet service provider to appear at the office of the attorney 

general with the information described in the subpoena.

(f) An Internet service provider who knowingly fails to produce the

WORK DRAFT WORK DRAFT 27-GH1840VE
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information required to be produced by the subpoena or court order is guilty of 

contempt under AS 09.50.010.

(g) Nothing in this section limits the authority of law enforcement from 

obtaining process from the court or through a grand jury subpoena to obtain the 

information described in (b) of this section.

(h) A person may not bring a civil action against an Internet service provider, 

its officers, employees, agents, or other person for complying with an administrative 

subpoena issued under (b) of this section or a court order issued under (e) of this 

section.

* Sec. 22. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

DIRECT COURT RULE AMENDMENT. Rule 5(a)(1), Alaska Rules of 

Criminal Procedure, is amended to read:

(1) Except when the person arrested is issued a citation for a 

misdemeanor or a violation and immediately thereafter released, the arrested person 

shall be taken before the nearest available judge or magistrate without unnecessary 

delay and in any event within 48 hours after arrest, including Sundays and 

holidays. This appearance may be accomplished by the use of telephonic or television 

equipment pursuant to Criminal Rules 38.1 and 38.2. [NECESSARY DELAY 

WITHIN THE MEANING OF THIS PARAGRAPH (a) IS DEFINED AS A PERIOD 

NOT TO EXCEED FORTY-EIGHT HOURS AFTER ARREST, INCLUDING 

SUNDAYS AND HOLIDAYS.]

* Sec. 23. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

INDIRECT COURT RULE AMENDMENT. The amendments to AS 41.23.220, made 

in sec. 20 of this Act, have the effect of changing Rule 43.10, Alaska Rules of Administration, 

by prohibiting the disposition of a violation of AS 11.46.420 without court appearance and 

forfeiture of bail amounts.

* Sec. 24. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

REPORT TO THE LEGISLATURE. On or before April 1, 2012, the Department of
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Law shall submit a report to the legislature concerning the total number of arraignments that 

were heard within 24 hours after a person's arrest and the total number of arraignments that 

were heard after 24 hours, but within 48 hours after a person's arrest.

* Sec. 25. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

APPLICABILITY, (a) Sections 14, 16, and 22 of this Act apply to arrests for offenses 

committed before, on, or after the effective date of this Act.

(b) Sections 1 - 13, 15, 17, 18, 20, and 23 of this Act apply to offenses committed on 

or after the effective date of this Act.

(c) Sections 19 and 21 of this Act apply to offenses occurring before, on, or after the 

effective date of this Act.

* Sec. 26. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

SEVERABILITY. Under AS 01.10.030, if any provision of this Act, or the application 

of it to any person or circumstance, is held invalid, the remainder of this Act and the 

application to other persons or circumstances is not affected.

* Sec. 27. This Act takes effect July 1, 2011.
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Themes:

HB 127: Strengthen and refine laws prohibiting stalking, online enticement of a child, 
unlawful exploitation of a child, and other conduct that hurts vulnerable people

HB 175: Correct inconsistencies between statutes and court rules

Highlights:

• Expands stalking law to prohibit new means of following and frightening victims

• Raises the crime and penalty for online enticement of a minor -  classic grooming 
behavior that leads to child victimization

• Raises the penalty for unlawful exploitation of a minor (creating child pornography) to a 
class A felony for all offenders

• Prohibits “sexting” -  that is sending an explicit image of a child under 16 with intent to 
annoy or humiliate the person

• Prohibits obtaining confidential information about another person; this would be a class 
B misdemeanor if a person obtains the information that is confidential by law without the 
consent of the person, and a class A misdemeanor if a person obtains the information 
with the intent to use it to commit a crime or obtain a benefit

• Makes conforming amendments in four areas where statutes conflict with court rules

o Bail hearings -  changes the statute to agree with the court rule adopted last year -
which changes the deadline for bringing a person before a judge from 24 to 48
hours

o Failure to carry and present a driver’s license

o Failure to carry and present proof of automobile insurance

o Burning a vehicle on public property

• Clarifies law authorizing administrative subpoenas in child sexual exploitation 
investigations adopted last year
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CSHB 127(FIN)
STALKING AND EXPLOITATION OF A MINOR 

AND BAIL CLEANUP 
Sectional Analysis

Sections 1 and 2 expand the crime of stalking by amending the definition of 
“nonconsensual contact”. Stalking prohibits a person from engaging in a course of 
conduct that places another in fear of death or physical injury. “Course of conduct” is 
defined as repeated acts o f nonconsensual conduct. The bill adds two ways that a 
defendant may contact a victim that is beyond the victim’s consent. First, it includes 
following or monitoring the victim with a global positioning device. Second, it includes 
3 installing or attempting to install a device for observing, recording, or photographing 
events in the home, workplace, or vehicle the victim uses, or on the personal telephone or 
computer that the victim uses.

Section 3 raises the classification of the crime of online enticement of a minor for a 
person who is not required to register as a sex offender or child kidnapper from a class C 
felony to a class B felony. This change, in addition to the amendments to AS 
12.55.125(i) in the bill, would be to raise the penalty from a range of zero to two years 
for a first offense (maximum term of five years) to a range of five to 15 years for a first 
offense (maximum term of 99 years). Also refer to section 12 of this analysis.

Section 4 raises the classification of the crime of online enticement of a minor for a 
person who is required to register as a sex offender or child kidnapper from a class B 
felony to a class A felony. This change, in addition to the amendments to AS 
12.55.125(i) in the bill, would be to raise the penalty from a range of one to three years 
(maximum term of 10 years) to a range of 15 to 30 years for a first offense (maximum 
term of 99 years). Also refer to section 12 of this analysis.

Section 5 raises the classification of the crime of unlawful exploitation of a minor from a 
class B felony to a class A felony for all offenders. Under current law the offense is a 
class A felony if the person has previously been convicted of unlawful exploitation of a 
minor, and it is a class B felony for other offenders. This change, in addition to the 
amendments to AS 12.55.125(i) in the bill, would be to raise the penalty from a range of 
two to 12 years or five to 15 years (depending on whether it is a first or second offense) 
to a range of 15 to 30 years for a first offense. Also refer to section 12 of this analysis.



Section 6 amends the crime of endangering the welfare of a child in the first degree by 
prohibiting a parent or guardian from leaving a child under 16 years o f age with a person 
who is required to register as a child kidnapper or is charged with child kidnapping. The 
law currently prohibits a parent or guardian from leaving a child with a person required to 
register as a sex offender or who is charged with a sex offense.

Section 7 adopts a new crime -  sending an explicit image of a minor. It would prohibit a 
person, acting with the intent to annoy or humiliate another person, from distributing an 
electronic photograph or video that depicts an image of a minor’s genitals, anus, or 
female breast taken when the minor was under 16 years of age. The prohibited conduct 
would be a class B misdemeanor (maximum term of imprisonment 90 days) if the person 
distributes the image to one or more other persons, and a class A misdemeanor 
(maximum term of imprisonment one year) if the person distributes the image to an 
Internet website that is accessible to the public.

Section 8 makes a conforming amendment to AS 11.61.120(a)(6), harassment in the 
second degree, to make it clear that the new crime of sending an explicit image of a 
minor in Section 7 is not included in the crime of harassment in the second degree.

Section 9 adopts two new crimes -  misconduct involving confidential information in the 
first and second degrees. The second degree offense prohibits a person from obtaining 
the confidential information about another person without legal authority or consent to do 
so. This conduct would be a class B misdemeanor (maximum term of imprisonment 90 
days).

Misconduct involving confidential information in the first degree would prohibit a person 
from violating the second degree prohibition and  using the confidential information to 
commit a crime or to obtain a benefit to which a person is not entitled, or injure or 
deprive another person of a benefit. This conduct would be a class A misdemeanor 
(maximum term of imprisonment one year).

Section 10 clarifies that a person may be prosecuted for online enticement of a minor and 
for sending an explicit image of a minor if the minor whose image is published, or with 
whom the person communicated, was in this state, even if the defendant was in another 
jurisdiction at the time he or she committed the prohibited acts.

Section 11 amends AS 12.25.150(a) (relating to arrest) to conform to the provision in the 
bail reform legislation last year that changed the deadline for bringing a person arrested 
before a judicial officer from 24 hours to 48 hours of arrest.

Section 12 amends AS 12.55.125(i) (terms of imprisonment for persons who commit sex 
offenses) by conforming the terms of imprisonment for persons who commit unlawful 
exploitation of a minor or online enticement of a minor to the correct level in accord with 
the changes in Sections 3 -  5 o f the bill.
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Section 13 amends AS 12.70.130 (relating to extraditions) to conform to the provision in 
the bail reform legislation last year that changed the deadline for bringing a person 
arrested before a judicial officer from 24 to 48 hours of arrest.

Section 14 changes the penalty for the offense of failure to possess and present upon 
request to a peace officer a person’s driver’s license when driving from a misdemeanor, 
similar to a class B misdemeanor, to an infraction. The offense currently is correctible, 
and would continue to be correctible. This offense is also currently on the bail schedule 
(Rule 43.1, Alaska Rules of Administration) at a $50 bail. It is not consistent to have an 
offense at the same time a misdemeanor, which generally requires a court appearance, 
and at the same time disposable under the bail schedule for a $50 bail amount. The bill 
removes this inconsistency.

Section 15 changes the penalty for the crime of failure to carry and present upon request 
to a peace officer proof of automobile insurance when driving from a class B 
misdemeanor to an infraction. Current law in statute requires a mandatory fine for this 
offense of at least $500; at the same time the offense is on the bail schedule for a bail 
amount of $500. It is correctible under current law and would continue to be correctible 
under the bill. Again, it is inconsistent to have a class B misdemeanor on the bail 
schedule for disposition without court appearance. The bill removes the inconsistency, 
and at the same time retains the bail amount of $500.

Section 16 clarifies the law by stating that while the Commissioner of Corrections 
provides probation officers to the superior court for the active supervision of person on 
probation for felony offenses, the Commissioner may, at his or her discretion, also 
provide probation officers for the active supervision of persons released for misdemeanor 
offenses.

Section 17 resolves a similar inconsistency in the penalty for burning a vehicle on the 
Knik River Public Use Area. In 2006 the legislature created the Knik River Public Use 
Area. The law authorizes the Department of Natural Resources to adopt regulations 
governing conduct in the area. AS 41.23.220(a) provides that a person who violates the 
new law or a regulation under the new law commits a violation. AS 41.23.220(b) 
requires the Alaska Supreme Court to establish a bail schedule for violations of the 
statutes and regulations. The law specifically requires that the violations be disposed of 
without court appearance. One of the regulations adopted prohibits burning a vehicle in 
the area; the bail was adopted in Supreme Court Order 1711 at $50.

In 2008 the legislature enacted AS 11.46.420, which adopted a new crime, arson in the 
third degree. This prohibits burning a vehicle on state or municipal land. The penalty for 
this crime is a class C felony.
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These sections correct this inconsistency by excluding burning a vehicle on state land 
from the prohibitions that are effective in the Knik River Public Use Area.

Section 18 redrafts the law enacted last year allowing the Attorney General to issue 
administrative subpoenas for law enforcement to obtain limited information from an 
Internet service provider if  there is probable cause to believe that an Internet service 
account has been used in connection with the crimes of online enticement of a minor, 
unlawful exploitation of a minor, distribution of child pornography, possession of child 
pornography, or distribution of indecent material to a minor.

The bill allows a designee of the attorney general, still within the Department of Law, to 
issue the administrative subpoenas. It corrects a problem with the service provisions of 
the law to allow service of the subpoenas in any manner authorized by law or acceptable 
to the Internet service provider. The bill clarifies that a person who does not obey a 
subpoena or ask the court to quash the subpoena may be guilty of contempt. The bill 
does not include a problematic provision of current law which requires either returning 
information to the Internet service provider or destroying it if a criminal prosecution is 
not undertaken. There are two problems with this: first, an Internet service provider does 
not need the documents returned because they already have the information. Second, it is 
not good public policy for documents in the possession of a public agency be destroyed.
It is better policy that this information is kept as part of a confidential police 
investigation. The bill also provides that a person may not bring a civil action against an 
Internet service provider for complying with an administrative subpoena.

Section 19 provides that the crime of unlawful exploitation of a minor is not included in 
the crimes that require an automatic waiver from juvenile to adult court for a person who 
is 16 or 17 years of age and who is charged with commission of the offense.

Section 20 redrafts Rule 5(a)(1), Alaska Rules of Criminal Procedure, to correct a 
drafting error and to make the rule more readable. The rule was changed last year to 
extend the deadline from 24 to 48 hours for bringing an arrested person before a judicial 
officer. This change corrects the drafting error, which currently defines a term that is not 
used in the rule.

Section 21 notes that the changes included in Section 17 of the bill have the effect of 
changing Rule 43.10, Alaska Rules of Administration (the bail schedule) by prohibiting 
the disposition of cases involving burning a vehicle on state land without a court 
appearance by mailing to the court a bail amount of $50.

Section 22 provides the applicability provisions.

Section 23 provides a severability section.

Section 24 adopts a July 1, 2011 effective date.
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T O T A L 0 . 0 0 . 0 0 . 0 0 . 0 0 .0 0 . 0 0 . 0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 2 0 1 1 )  c o s t  

P O S I T I O N S
F u l l - t i m e

P a r t - t im e
T e m p o r a r y

W h y  t h i s  f i s c a l  n o t e  d i f f e r s  f r o m  p r e v i o u s  v e r s i o n  

N o t  a p p l i c a b l e ,  i n i t i a l  v e r s i o n .

P r e p a r e d  b y  L t . R o d n e y  D ia l   P h o n e  9 0 7 - 2 4 7 - 4 4 8 0
D iv is io n  A la s k a  S t a t e  T r o o p e r s   D a t e / T i m e  1 / 2 4 /1 1  2 : 2 0  P M

A p p r o v e d  b y  J o s e p h  M a s t e r s ,  C o m m is s io n e r __________________________________________________________________  D a t e  1 /1 2 / 2 0 1 1
D e p a r t m e n t  o f  P u b l i c  S a f e t y _______________________________________________________________________
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FISCAL NOTE #1

Analysis

STATE OF ALASKA BILL NO. HB 127
2011 LEGISLATIVE SESSION

This b ill expands the crime o f stalking by adding to  the defin ition o f nonconsensual contact, 
m onitoring the v ic tim  w ith  a GPS device and using or insta lling a device to  record or 
photograph events concerning the victim . It also increases penalties fo r unlaw ful exploitation 
o f a m inor, online enticem ent o f a minor, and provides fo r the prosecution o f offenders from  
ou t o f state. Finally, th is  bill adopts new offenses to  include: sending exp lic it images o f a 
m inor, and m isconduct involving confidentia l inform ation.

Passage o f th is  legislation w ill have no fiscal im pact on the department.
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F I S C A L  N O T E

STATE OF ALASKA Fiscal Note Number 2
2 0 1 1  LEGISLATIVE SESSION Bill Version HB 127

(H) Publish Date 1/2 6 /11

I d e n t i f i e r  ( f i l e  n a m e ) :  1 8 4 0 - L A W - C R I M - 0 1 - 1 1 - 1 1 _______________________________________________ D e p t .  A f f e c t e d __________________________L a w _____________
T i t l e  A n  a c t  re la t in g  to  c r im e s  o f  s ta lk in g , o n lin e  e n t ic e m e n t ,  a n d  e x p lo ita t io n  A p p r o p r ia t io n  _____________________ C r i m in a l____________
o f  a  m in o r, h a ra s s m e n t,  d is tr ib u tio n  o f  in d e c e n t  m a te r ia l to  a  m in o r, a n d  m is c o n d u c t.____________ A l lo c a t io n   C r i m in a l  J u s t i c e  L i t ig a t io n
S p o n s o r  __________________________________________ R u le s __________________________________________ ____________________________________________
R e q u e s t e r   R e q u e s t  o f  t h e  G o v e r n o r _____________________________O M B  C o m p o n e n t  N u m b e r  2 2 0 3

Exp en ditu res/R even u es___________________________________________ (Thousands of Dollars)________________________
N o t e :  A m o u n t s  d o  n o t  in c l u d e  in f l a t io n  u n l e s s  o t h e r w is e  n o t e d  b e lo w .

A p p r o p r ia t io n
R e q u i r e d In f o r m a t io n

O P E R A T I N G  E X P E N D I T U R E S F Y  2 0 1 2 F Y  2 0 1 2 F Y  2 0 1 3 F Y  2 0 1 4 F Y  2 0 1 5 F Y  2 0 1 6 F Y  2 0 1 7
P e r s o n a l  S e r v i c e s  

T r a v e l  

C o n t r a c t u a l  

S u p p l i e s  

E q u ip m e n t  

L a n d  &  S t r u c t u r e s  

G r a n t s  &  C la im s  

M i s c e l l a n e o u s

T O T A L  O P E R A T I N G 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

C A P I T A L  E X P E N D I T U R E S

C H A N G E  IN  

R E V E N U E S

F U N D  S O U R C E _____________________________________________________________________________________ ( T h o u s a n d s  o f  D o l l a r s )
1 0 0 2  F e d e r a l  R e c e i p t s
1 0 0 3  G F  M a t c h
1 0 0 4  G F

1 0 0 5  G F / P r o g r a m  R e c e i p t s  

1 0 3 7  G F / M e n t a l  H e a l t h  

O t h e r  In t e r a g e n c y  R e c e i p t s
T O T A L 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 2 0 1 1 )  c o s t  

P O S I T I O N S

F u l l - t i m e
P a r t - t im e
T e m p o r a r y

W h y  t h i s  f i s c a l  n o t e  d i f f e r s  f r o m  p r e v i o u s  v e r s i o n

P r e p a r e d  b y  D a v e  B la is d e l l ,  D i r e c t o r   P h o n e  4 6 5 - 3 6 7 3

D iv is io n  A d m in is t r a t i v e  S e r v i c e s  D a t e / T i m e  1 / 1 1 / 1 1  1 2 : 0 0  A M

A p p r o v e d  b y  J o h n  J .  B u r n s ,  A t t o r n e y  G e n e r a l _____________________________________________________________________ D a t e  1 / 1 1 / 2 0 1 1
D e p a r t m e n t  o f  L a w ________________________________________________________________________________
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FISCAL NOTE #2

Analysis

This bill am ends the law relating to stalking by adding to the definition of nonconsensual conduct methods of 
contacting people with modern technology such as global positioning systems. It makes a clarifying am endm ent to AS 
1 1 .5 1 .1 0 0 , which prohibits endangering the welfare of a minor. It adopts new statutes to prohibit sending an explicit 
image of a m inor and misconduct involving confidential information. It also increases the penalties for the crimes of 
online enticem ent of a m inor and unlawful exploitation of a minor. The bill makes it clear that the com m issioner of 
corrections may, in his or her discretion, provide supervised probation to a person on probation for conviction of a 
m isdemeanor.

Although the bill would adopt new crimes we believe that they can be prosecuted with current resources.

STATE OF ALASKA BILL NO. HB 127________
2011 LEGISLATIVE SESSION

(Revised 12/29/2010 OMB) Page 2 of 2



F I S C A L  N O T E

STATE OF ALASKA
2011 LEGISLATIVE SESSION

1 8 4 0 - D O A - P D A - 1 - 1 2 - 1 1 D e p t .  A f f e c t e d ________

Fiscal Note Number
Bill Version
(H) Publish Date

H B  1 2 7

1 / 2 6 / 1 1

A d m in is t r a t io n
T i t l e

S p o n s o r
R e q u e s t e r

A n  A c t  r e la t in g  to  t h e  c r im e s  o f  s ta lk in g ,  o n l in e  e n t i c e m e n t . . .  A p p r o p r ia t io n
________________________ A l lo c a t io n  P u b l i c  D e f e n d e r  A g e n c y -

L e g a l  a n d  A d v o c a c y  S e r v i c e s

R u le s  C o m m i t t e e
G o v e r n o r O M B  C o m p o n e n t  N u m b e r 1 6 3 1

Expend itu res/R even ues (Thousands of Dollars)
N o t e :  A m o u n t s  d o  n o t  in c lu d e  in f la t io n  u n le s s  o t h e r w is e  n o t e d  b e lo w .

A p p r o p r ia t io n
R e q u i r e d In f o r m a t io n

O P E R A T I N G  E X P E N D I T U R E S F Y  2 0 1 2 F Y  2 0 1 2 F Y  2 0 1 3 F Y  2 0 1 4 F Y  2 0 1 5 F Y  2 0 1 6 F Y  2 0 1 7
P e r s o n a l  S e r v i c e s  

T  r a v e l  
C o n t r a c t u a l  
S u p p l i e s  

E q u ip m e n t  

L a n d  &  S t r u c t u r e s  

G r a n t s  &  C la im s  

M is c e l l a n e o u s
T O T A L  O P E R A T I N G * * * * * * * * * * * * * * * * * *

I C A P I T A L  E X P E N D I T U R E S "

C H A N G E  IN  

R E V E N U E S

F U N D  S O U R C E _________________________________________________________________________________ ( T h o u s a n d s  o f  D o l l a r s )
1 0 0 2  F e d e r a l  R e c e i p t s
1 0 0 3  G F  M a t c h
1 0 0 4  G F

1 0 0 5  G F / P r o g r a m  R e c e i p t s  

1 0 3 7  G F / M e n t a l  H e a l t h  

O t h e r  In t e r a g e n c y  R e c e i p t s
T O T A L

E s t i m a t e  o f  a n y  c u r r e n t  y e a r ( F Y 2 0 1 1 )  c o s t  

P O S I T I O N S
F u l l - t i m e
P a r t - t im e

T e m p o r a r y

W h y  t h i s  f i s c a l  n o t e  d i f f e r s  f r o m  p r e v i o u s  v e r s i o n

P r e p a r e d  b y  Q u in l a n  S t e in e r ,  D i r e c t o r   P h o n e  9 0 7  3 3 4 - 4 4 1 4

D iv is io n  P u b l i c  D e f e n d e r  A g e n c y   D a t e / T i m e  1 / 1 2 /1 1  2 : 4 5  P M

A p p r o v e d  b y  J o h n  C r a m e r ,  D e p u t y  C o m m is s io n e r ____________________________________________________________  D a t e _______________________
D e p a r t m e n t  o f  A d m in is t r a t io n _____________________________________________________________________

(Revised 12/29/2010 OMB) Page 1 of 2



FISCAL NOTE #3

Analysis

STATE OF ALASKA BILL NO. HB 127
2011 LEGISLATIVE SESSION

T h i s  b i l l  e x p a n d s  t h e  d e f i n i t i o n  o f  " n o n c o n s e n s u a l  c o n t a c t "  u n d e r  s t a l k i n g ;  c r e a t e s  a  n e w  c r i m e  f o r  s e n d i n g  a n  

e x p l i c i t  i m a g e  o f  a  m i n o r  w i t h o u t  t h e  c o n s e n t  o f  t h e  m i n o r ' s  p a r e n t ;  a n d  c r e a t e s  n e w  c r i m e s  f o r  o b t a i n i n g  

c o n f i d e n t i a l  i n f o r m a t i o n  o f  a n o t h e r  p e r s o n .

T h e  b i l l  a l s o  p r o v i d e s  f o r  t h e  p r o s e c u t i o n  o f  a n  o u t  o f  s t a t e  i n d i v i d u a l  f o r  o n l i n e  e n t i c e m e n t  o f  a  m i n o r  i f  t h e  

c o m m u n i c a t i o n s  i n v o l v e  a n  i n d i v i d u a l  in  t h e  S t a t e  o f  A l a s k a .  F i n a l l y ,  t h e  b i l l  s p e c i f i c a l l y  p e r m i t s  t h e  

D e p a r t m e n t  o f  C o r r e c t i o n s  t o  p r o v i d e  a c t i v e  s u p e r v i s i o n  t o  a  p e r s o n  p l a c e d  o n  p r o b a t i o n  f o r  a  m i s d e m e a n o r  

o f f e n s e .

E x p a n d i n g  t h e  d e f i n i t i o n  o f  n o n c o n s e n s u a l  c o n t a c t ,  c r e a t i n g  a d d i t i o n a l  c r i m e s ,  a n d  p r o v i d i n g  f o r  s u p e r v i s e d  

m i s d e m e a n o r  p r o b a t i o n  w i l l  l i k e l y  r e s u l t  in  a n  i n c r e a s e  in  c a s e s  a s s i g n e d  t o  t h e  P u b l i c  D e f e n d e r  A g e n c y .  I t  is  

n o t  p o s s i b l e  t o  r e l i a b l y  p r e d i c t  t h e  n u m b e r  o f  c a s e s  t h a t  w i l l  b e  a s s i g n e d  t o  t h e  A g e n c y ,  h o w e v e r .  T h e  A g e n c y ,  

t h e r e f o r e ,  s u b m i t s  a n  i n d e t e r m i n a t e  f i s c a l  n o t e .
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F I S C A L  N O T E

STATE OF ALASKA
2011 LEGISLATIVE SESSION

I d e n t i f i e r  ( f i le  n a m e )  1 8 4 0 - D O C - O C - Q 1  - 2 0 - 1 1

Fiscal Note Number
Bill Version
(H) Publish Date

H B  1 2 7

1 / 2 6 / 1 1

D O C
T i t l e  " A n  A c t  r e la t in g  t o  t h e  c r im e s  o f  s ta lk in g ,  o n l in e  e n t i c e m e n t

o f  a  m in o r ,  u n la w f u l  e x p lo i t a t io n  o f  a  m in o r ,  e n d a n g e r i n g . . . "

_ D e p t .  A f f e c t e d  
A p p r o p r ia t io n  
A l lo c a t io n  O f f i c e  o f  t h e  C o m m is s io n e r

A d m in is t r a t io n  a n d  S u p p o r t

S p o n s o r
R e q u e s t e r

R u le s  C o m m i t t e e
G o v e r n o r O M B  C o m p o n e n t  N u m b e r 6 8 4

Expend itu res/Reven ues (Thousands of Dollars)
N o t e :  A m o u n t s  d o  n o t  in c lu d e  in f la t io n  u n le s s  o t h e r w is e  n o t e d  b e lo w .

A p p r o p r ia t io n
R e q u i r e d In f o r m a t io n

O P E R A T I N G  E X P E N D I T U R E S F Y  2 0 1 2 F Y  2 0 1 2 F Y  2 0 1 3 F Y  2 0 1 4 F Y  2 0 1 5 F Y  2 0 1 6 F Y  2 0 1 7
P e r s o n a l  S e r v i c e s  

T r a v e l  
C o n t r a c t u a l  
S u p p l i e s  

E q u ip m e n t  

L a n d  &  S t r u c t u r e s  
G r a n t s  &  C la im s  

M is c e l l a n e o u s
T O T A L  O P E R A T I N G * * * * * * * * * * * * * *

| C A P I T A L  E X P E N D I T U R E S "

C H A N G E  IN
R E V E N U E S 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

F U N D  S O U R C E ( T h o u s a n d s  o f  D o l l a r s )
1 0 0 2  F e d e r a l  R e c e i p t s
1 0 0 3  G F  M a t c h

1 0 0 4  G F

1 0 0 5  G F / P r o g r a m  R e c e i p t s  

1 0 3 7  G F / M e n t a l  H e a l t h  

O t h e r  In t e r a g e n c y  R e c e i p t s

T O T A L * * * * * * * * * * * * * *

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 2 0 1 1 )  c o s t  

P O S I T I O N S
F u l l - t i m e 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0
P a r t - t im e 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0
T e m p o r a r y 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

W h y  t h i s  f i s c a l  n o t e  d i f f e r s  f r o m  p r e v i o u s  v e r s i o n

P r e p a r e d  b y  
D iv is io n

L e s l ie  H o u s t o n ,  D i r e c t o r P h o n e  4 6 5 - 3 3 3 9
D O C  A d m in .  S e r v i c e s

A p p r o v e d  b y  J o e  S c h m id t ,  C o m m is s io n e r  

D O C

D a t e / T i m e  0 1 / 2 5 / 1 1  1 : 0 0  p .m .  

D a t e  1 / 2 5 / 2 0 1 1
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FISCAL NOTE #4

Analysis

STATE OF ALASKA BILL NO. HB 127
2011 LEGISLATIVE SESSION

D O C  averages two new incarcerations per year for the crime of enticement of a minor. This bill would increase the 
penalty for this crime from a C la ss  C  felony to a C la ss B felony. This change has the potential to increase mandays by 
10 ,220 in F Y 12  thru F Y 17 . Applying the current cost of care ($134 .21 per day), the increase of cost could be in the range 
of $0.0 to $ 1 ,3 7 1.6 0  to DO C.

D O C  averages two incarcerations per year for the crime of online enticement of a minor. This bill increases the penalty 
for this crime from a C la ss  B felony to a C la ss  A  felony if the defendant was, at the time of the offense, a registered or 
required to register as a sex offender or child kidnapper. This would increase the penalty three years. Applying the 
current daily cost of care ($134 .21 per day), this could potentially increase costs in the range of $0.0 to $734.80 to DO C.

D O C  averages one new incarceration per year for the crime of unlawful exploitation of a minor. This bill would increase 
the penalty for this crime from a C la ss  B felony to a C la ss  A felony. This would increase the penalty three years. This 
has the potential to increase mandays by 5,475 beginning in F Y 1 2  thru F Y 17 . Applying the current daily cost of care 
($134 .21 per day) could potentially add costs in the range of $0.0 to $734.80 to DO C.

Other provisions that the department is unable to quantify at this time but will closely monitor for potential fiscal impact are 
as follows:

- Adding Monitoring a Person with a Global Positioning Device or Similar Technology Means
- Adding Child Kidnapper to 2(A) under A S 12 .6 3
- Adding Sending and Explicit Image of a Minor in the Degree and Second Degree to Statute
-  Adding Crim es Involving Minors Committed Out of State, Specifically Online Enticement to Statute
-  Adding Online Enticement of a Minor to Statute

(Revised 12/29/2010 OMB) Page 2 of 2



F IS C A L  N O T E

Id e n t i f i e r  ( f i le  n a m e ) :  H B 1 2 7 - D H S S - P S - 0 2 - 0 4 - 1 1

STATE OF ALASKA
2011 LEGISLATIVE SESSION

T i t le C r i m e s  In v o lv in g  M in o r s /S t a lk in g / ln f o

S p o n s o r
R e q u e s t e r

R Is  b y  R e q u e s t  o f  t h e  G o v e r n o r
H o u s e  J U D  C o m m it t e e

Expenditures/R evenues

Fiscal N ote  Num ber:

Bill Version:

(H ) Publish D ate:
C S H B  1 2 7 ( J U D )  

3 / 1 4 / 1 1

D e p t .  A f f e c t e d :
A p p r o p r ia t io n :
A l lo c a t io n :

H e a l t h  a n d  S o c ia l  S e r v i c e s
J u v e n i le  J u s t ic e ________

P r o b a t io n  S e r v ic e s

O M B  C o m p o n e n t  N u m b e r 2 1 3 4

(Thousands of Dollars)
N o t e :  A m o u n t s  d o  n o t  in c lu d e  in f la t io n  u n le s s  o t h e r w is e  n o t e d  b e lo w .

A p p r o p r ia t io n
R e q u i r e d In f o r m a t io n

O P E R A T I N G  E X P E N D I T U R E S F Y  2 0 1 2 F Y  2 0 1 2 F Y  2 0 1 3 F Y  2 0 1 4 F Y  2 0 1 5 F Y  2 0 1 6 F Y  2 0 1 7
P e r s o n a l  S e n / i c e s  
T  r a v e l  
S e r v i c e s  
C o m m o d i t i e s  
C a p i t a l  O u t l a y  

G r a n t s
M is c e l la n e o u s

T O T A L  O P E R A T I N G 0 .0 0 .0 0 . 0 0 .0 0 .0 0 .0 0 .0

| C A P I T A L  E X P E N D I T U R E S

C H A N G E  IN  
R E V E N U E S

F U N D  S O U R C E __________________________________________________________________________________ ( T h o u s a n d s  o f  D o l l a r s )
1 0 0 2  F e d e r a l  R e c e ip t s
1 0 0 3  G F  M a t c h
1 0 0 4  G F
1 0 0 5  G F / P r o g r a m  R e c e ip t s  
1 0 3 7  G F / M e n t a l  H e a l t h  

O t h e r  ( p le a s e  id e n t i f y )
T O T A L 0 . 0 0 . 0 0 . 0 0 .0 0 .0 0 .0 0 .0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 2 0 1 1 )  c o s t :  

P O S I T I O N S
F u l l - t im e
P a r t - t im e
T e m p o r a r y

P r e p a r e d  b y :  B a r b a r a  H e n ju m ,  D i r e c t o r ___________________________________________________________________________ P h o n e  9 0 7 . 4 6 5 - 2 1 1 2
D iv is io n  J u v e n i le  J u s t i c e  D a t e / T i m e  2 /4 /1 1  5 : 0 0  P M

A p p r o v e d  b y :  A l is o n  E lg e e ,  A s s i s t a n t  C o m m is s io n e r __________________________________________________________  D a t e  2 /4 /2 0 1 1
D H S S  F in a n c e  &  M a n a g e m e n t  S e r v i c e s _______________________________________________________
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FISCAL NOTE #5

Analysis:

If this bill becomes law, Unlawful Exploitation of a Minor would be a class A felony when committed by an adult or 
juvenile. Under the Juvenile Delinquency statutes (AS 47.12.030), when a juvenile 16  or older is alleged to have 
committed an A felony against a person, juvenile jurisdiction does not apply and the juvenile is transferred to the adult 
system. Increasing the charge class for Unlawful Exploitation of a Minor to an A felony therefore would result in these 
older juveniles being "autowaived' into the adult system, where they would be subject to adult sentencing guidelines.

Criminal laws that are amended or are increased in the severity of their charge class include Stalking, Online 
Enticement of a Minor, Unlawful Exploitation of a Minor, Endangering the Welfare of a Child (First Degree),
Harassment (Second Degree), and Distribution of Indecent Material to Minors. The bill creates three new offenses: 
Sending An Explicit Image of a Minor, Misconduct Involving Confidential Information (First Degree), and Misconduct 
Involving Confidential Information (Second Degree). The bill also adds a clarifying section to Title 1 2  (Sentencing and 
Probation) to clarify that a person may be prosecuted under Alaska law for committing Online Enticement of a Minor 
or Sending an Explicit Image of a Minor even though the defendant may be in another state when the offense was 
committed. The bill also makes changes to sentencing guidelines of Title 1 2  to reflect the changes in charge class that 
are proposed for Unlawful Exploitation of a Minor and Online Enticement of a Minor.

If this bill passes, there would be no financial impact to the Division of Juvenile Justice budget.
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FISCAL NOTE #6

Analysis

STATE OF ALASKA BILL NO. CSHB 127(FIN)
2011 LEGISLATIVE SESSION

This bill expands the definition of "nonconsensual contact" under stalking, specifically prohibits the sending of an 
explicit image of a m inor through various electronic and printed means, and creates a new crime for obtaining the 
confidential information of another person.

The bill also provides for the prosecution of an out of state individual for online enticem ent of a m inor if the state 
nexus requirm ent is met. The bill also specifically allows the Department of Corrections to place a m isdem eanant on 
supervised probation.

The expansion of the definition of "nonconsensual contact", the creation of additional crimes, and increasing the 
supervision of probationers will likely increase the number of criminal defense cases assigned to the Office of Public 
Advocacy. The agency is not able to reliably predict the number of new cases, and therefore, the agency cannot 
precisely predict the resulting fiscal impact on the agency. Accordingly, OPA has submitted an indeterm inate fiscal 
note.
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